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CITY  OV  SPOKANB  T.  ONSTINB  et  al. 
(Snpreme  Court  of  WuMagtott.  JDm  8, 1915.) 

1.  UuniCIPAI.  GoBPOEATIONa  <tS9>S14— PUBUO 
IMPBOVEICBNTS— ABSBSSUBNT  OT  BENBEITB. 

A  city  adopted  ordioanceB  for  paving  and 
curbing  a  street  nnd  re-establishing  its  grade; 
tbe  coat  to  be  assessed  by  the  dtj  couocil 
asainst  tbe  property  benefited.  After  an  asseaa- 
ment  was  coofirmed  it  appeai-ed  that  no  account 
had  been  taken  of  the  damages  to  abutting  own- 
ers, and  that  suits  for  damages  were  pending, 
and  an  ordinance  was  therefore  passed  prorld- 
ing  for  the  bringing  of  a  cmdemnation  action 
to  determine  the  damages  to  abutting  proper- 
ty; the  cost  to  be  paid  by  a  special  assessment 
upon  property  benefited.  Upon  the  entry  of 
judgment  tlie  court  referred  the  matter  to  the 
eminent  domain  commission  for  an  assessment 
upon  the  property  benefited.  Held,  that  tbe 
city,  bj'  making  the  first  assessment,  did  not  ex- 
haust Its  power,  and  Could  by  a  later  proceed- 
ing mako  an  assessment  to  pay  tbe  damages, 
thU  not  being  a  double  Bsseasment,  as  the  im- 
provement of  the  street  was  one  benefit,  and 
the  change  of  grade  another  benefit. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpontions,  Cent.  INg.  «i  1207-121A;  Dec. 
Dig.  «s»614.] 

2.  Ehinent  Domain  ^39167  —  Pubuo  Ih- 
pboveiuhts— aasbssment  of  benefits. 

As  the  eminent  domain  proceeding  was  a 
separate  proceeding  not  dependent  upon  the  im- 
provement  ordinance,  it  was  not  necessary  that 
the  benefits  should  be  assessed  by  the  council, 
and  they  might  be  assessed  by  tbe  eminent  do- 
main commission  under  Laws  1907,  p.  339,  S  53, 
providing  that,  if  any  city  has  damaged  or  dam- 
ages any  land  for  any  public  purpose  without 
having  made  jost  compensation  therefor,  it  may 
cause  such  compensation  to  be  ascertained  and 
paid  by  proceedings  under  that  act 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |i  451-456;   Dec.  Dig. 
167,] 

3.  MUNICIPAI.  CORFOBATIONB  ^=^454 — PUBLIC 
ImPBOVEMENTB— ASSBSSUENT  OF  BENEFITS. 

Laws  1907,  p.  316,  authorizes  cities  to  con- 
demn lands  for  streets,  etc.  Section  20  provides 
that  in  tbe  same  proceeding  the  city  may  pray 
for  an  assessment  to  raise  the  amount  necessary 
to  pay  the  damages  and  compensation,  and  that 
the  proceeding  for  assessment  shall  be  referred 
to  the  board  of  eminent  domain  commissioners 
if  there  be  such  a  board.  Section  53  provides 
that,  if  any  city  has  damaged  property  for  any 
public  purpose  without  having  made  just  com- 
pensation. It  may  cause  such  compensation  to  be 
ascertained  under  that  act  Held  that,  in  a 
proceeding  to  assess  the  damages  to  property 
damaged  by  a  change  of  grade  in  a  stieet,  the 
eminent  domain  commissioners  had  power  to 
assess  the  benefits;  the  whole  statute  implying 


that  the  assessment  by  the.  commissioners  is  to 
be  laid  according  to  relative  benefits. 

[Ed.  Note.—For  other'  easM,  see  Monidpal 
Corporations,  Cent.  Dig.  1080-1088,  l(Wl- 
1083;  Dec  Dig.  «=»48l.] 

4.  Eminent   Domain   4sal01  — ■  Stbeets  — 
Cbange  op  Gbadb— Biqbt  to  'P^aobb. 
Where  abutting  property  had  beeakoprov- 

ed  with  refereiLce  to  the  paper  grade  dLa'atreet, 

the  owners  were  entitled  to  compensatlo|k  tfhen 

a  different  grade  was  established. 
[Ed.  Note.— For  other  cases,  see  Eminedt-Dd- 

main.  Gent  Dig.  M  260.  270;  Dec.  Dig.  ^ 

101.1 

6.  Ehinent  Domain  ig=>177  —  Pbooeedinob 
TO  Assess  Compensation— Pasties. 

In  an  action  by  a  city  to  detennine  tbe 
damages  to  abutting  property  trtan  a  diange  in 
a  street  grade,  it  was  not  Incumbent  upon  it  to 
join  as  parties  any  ex(»pt  those  it  believed  were 
damaged,  and,  if  any  other  property  owner  rest* 
ed  under  the  contrary  belief,  be  might  either  in- 
tervene or  bring  an  original  action  in  his  own 
behalf. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do* 
main.  Cent  Dig.  H  478, 480^  481,  488.  485;  Dec. 

Dig.  «=>177.J 

6.  Eminent  Domain  <s=>17i— O1.AXM8— Necbb- 
siTT  OP  Presentation. 

It  was  error  to  reject  elatms  for  damages 
to  property  from  the  change  tn  a  street  grade, 
because  such  claims  were  not  filed  within  80 
days  after  the  damage  or  ri^t  of  actioji  ac- 
crued. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S|  468,  489;  Dec.  Dig.  «a» 
171.3 

7.  MnnioiPAz.  Cobporatiohs  «s»471  —  Pub- 
lic IMPBOVEMENTS— ASBSBSSMENI  OF  BENE- 
FITS— Offsettinq  Damages. 

Where  a  city  sued  to  determine  the  dam- 
ages to  abutting  owners  from  a  cbange  in  a 
street  grade,  and  upon  the  entry  of  judgment 
had  the  matter  referred  to  the  eminent  domain 
commission  for  an  assessment  of  such  damages, 
the  only  question  on  confirming  the  assessment 
roll  was  whether  there  was  an  equitable  assess- 
ment, and  neither  the  court  nor  tbe  eminent 
domain  commission  co\ild  consider  any  danjage 
that  property  sought  to  be  assessed  might  have 
suffered  by  reason  of  the  change  of  grade,  as  the 
law  proTides  that  such  damages  shall  be  as- 
sessed by  a  jury,  and  tbe  property  owners  should 
have  brought  an  action  or  intervened  in  the 
eminent  domain  case. 

[Ed.  Note.— For  other  c^ses,  see  Municipal 
Corporations.  Cent  Dig.  S  1110;  Dec  Dig. 
471.] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Eerman. 
Judge. 
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Suit  by  the  City  of  Spokane  against  Bar- 
ton J.  Onstlne  and  others.  From  an  order 
conflrmlDg  an  assessment  of  beneflts,  defend- 
ants appeaL  Affirmed. 

Happy  &  Happy,  Bnrcham  ft  Blaln,  H.  S. 
Stoolflret  R.  Ll  Edmiston,  and  O.  F.  Oowan, 
all  of  Spokane,  for  appellants.  M.  Ste- 
phens, W.  E.  Richardson,  Ernest  £1  Sat-geant, 
and  Dale  D,  Drain,  all  of.. Spokane,  for 
respondent  •;' 

CHADWICK,  J.  The  grade  of  Sixth 
avenue,  in  the  dty  of-. Spokane,  had  been 
established,  Improv^y- and  maintained  for 
many  years.  In  Jiitio,-1910,  the  city  council 
passed  Ordinance- No.  A5256,  calling  for  pav- 
ing and  curbing  the  street  In  accordance  with 
plans  and  specl^catlons  then  adopted.  At 
the  same.  tii*Q  the  council  by  Ordinance  No. 
A5288  r^o^blished  the  grade  of  Sixth  ave- 
nue a8''gh'own  by  the  plats,  plans,  and  pro- 
flies 'attached  to  Ordinance  No.  A5256.  The 
lmjiM;<^'ement  ordinance  provided  that  the 
cost  <^f  improvement  should  be  assessed 
and  levied  against  the  property  benefited  ac- 
cording to  the  benefit  sustained.  The  cost 
and  expense  of  the  Improvement  was  to  be 
assessed  by  the  city  council.  The  street  was 
improved.  An  assessment  roll  was  prepared 
and  confirmed  by  the  council  in  August,  1910. 
Some  of  the  protesting  owners  paid  the 
amount  of  their  assessment  In  November, 
1911,  it  appearing  that  no  account  had  been 
taken  of  the  damages  which  might  have  been 
suffered  by  property  owners,  and  that  numer- 
ous suits  for  damages  were  pending  against 
the  city,  the  city  comndsBloners  passed  an 
ordinance  directing  the  corporation  counsel 
to  begin  an  action  to  condemn  the  property 
abutting  on  Sixth  avenue  between  Monroe 
street  and  Cannon  street  Section  2  of  the 
ordinance  provided  that  "the  cost  and  ex- 
pense of  said  Improvement  shall  be  paid 
wholly  or  In  part  by  special  assessment  upon 
the  property  benefited,"  and  that  snch  assess- 
ments should  be  collected  in  the  manner  pro- 
vided by  the  act  of  March  13, 1007,  granting 
cities  the  power  <tf  eminent  domain.  Suit 
was  accordingly  brought  against  several 
property  owners  resulting  In  verdicts  "with- 
out deducting  any  of  the  benefits  which  will 
accrue  to  said  property  by  reason  of  said 
change  of  grade."  Upon  the  entry  of  the 
judgment  the  petitioner  asked  and  the  court 
made  an  order  referring  the  matter  to  the 
eminent  domain  commission  of  the  city  for 
an  asse^ment  upon  the  property  benefited  to 
pay  the  judgment  From  an  order  confirm- 
ing the  roll  returned  by  it,  these  protesting 
property  owners  have  appealed. 

Ulie  record  is  confused,  and  it  is  apparent 
that  coousel  do  not  agee  as  to  what  occurred 
or  as  to  the  nature  and  character  of  this 
proceeding.  Our  understanding  of  the  several 
contentions  of  the  appellants  will  be  stated 
as  we  proceed. 

[1]  First  It  aeenia  to  be  understood  by  the 


REPORTER  (Wash. 

appellants  that  the  assessment  to  pay  the 
judgment  in  the  eminent  domain  case  is  so 
interwoven  with  the  improvement  of  the 
street  as  to  be  a  nonseverable  part  thereof; 
that  damages  to  property  owners  as  for  a 
change  of  grade  Is,  in  fact  s  part  of  the  cost 
of  the  improvement,  and  the  city,  having 
made  and  confirmed  an  assessment  for  the 
Improvement,  cannot  by  a  later  proceeding 
.  make  an  assessment  to  pay  the  resultant 
damages.  We  have  no  doubt  that  the  city 
might  have  so  proceeded,  but  it  did  not.  The 
measure  of  the  city's  authority  is  found  in 
the  statute,  but  that  measure  must  be  gauged 
by  the  object  and  purpose  of  the  law.  When 
so  considered,  we  are  not  disposed  to  bold 
that  the  city  exhausted  its  power  to  cure  an 
omission  in  the  proceeding.  Indeed,  the  fact 
that  it  might,  and,  as  appellants  contrad, 
shotdd,  have  done  so  In  the  first  Instance;  Is 
an  anrnment  In  favor  of  the  present  pro- 
ceeding. While  the  result  is  two  assess- 
ments, It  Is  not  a  double  assessment.  A 
double  assessment  results  where  two  assess- 
ments are  made  for  the  same  benefit  Here 
the  Improvement  of  the  street  was  one  bene- 
fit and  the  change  of  the  grade  was  another 
ben^t  While  there  is  no  specific  statute 
upon  whl(di  to  rest  our  jndgmoit,  there  is  no 
statute  denying  the  rl^t,  and,  keeping  the 
object  Bind  not  titie  cmvenlences,  of  the  law 
in  mind,  we  find  no  merit  in  this  contention. 

[2]  Second.  It  Is  claimed  that  there  Is  a 
lack  of  Jurisdiction,  In  that  the  beneflts 
shonld  have  been  assessed  by  the  coundL.  To 
sustain  this  contention  we  must  treat  this 
proceeding  as  one  depoiding  upon  Ordinances 
No.  AS256  and  No.  A6288,  in  which  it  was 
so  provided.  Having  held  ttiat  the  eminent 
domain  proceeding  Is  a  separate  proceeding 
d^ndlng  upon  the  statute,  and  not  upon  the 
ordinance  of  the  city,  It  follows  that  this 
contention  .la  not  well  sustained.  The  stat- 
utes provides: 

"If  any  city  has  heretofore  taken  or  shall 
hereafter  take  possesRlon  of  any  land  or  other 
property,  or  baa  damaged  or  sbnll  hereafter 
damage  the  same  for  any  of  the  public  purposes 
mentioned  in  this  act.  *  •  •  without  having 
made  just  compensation  therefor,  such  city  or 
town  may  cause  such  compensation  to  be  as- 
certained and  paid  to  the  persons  entitled  there- 
to by  proceedings  taken  in  accordance  with  the 
provisions  of  this  act."  Session  Laws  1907,  | 
63,  p.  330. 

Irrespective  of  these  considerations,  but 
without  so  deciding,  it  would  seem  that  the 
logic  of  several  of  our  decisions  would  lead 
us  to  the  holding  that  the  clt>'  might  submit 
Itself  to  an  action  for  damages  in  such  cases 
and  still  Invoke  the  act  of  1007  in  aid  of  an 
assessment  to  meet  the  judgment. 

[31  Third.  It  Is  contended  that  the  act  of 
1007  (Session  Laws  1907,  p.  316,  c.  153) 
did  not  give  the  eminent  domain  commis- 
sioners the  power  to  assess  benefits  in  such 
cases,  but  only  to  ascertain  the  compensa- 
tion due  those  entitled  thereto  by  reason  of 
the  property  taken  or  damaged.  Appellants 
rely  upon  section  63  of  the  act  but  mani- 
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ttetly  tbli  is  not  a  fUr  reading  of  the  stat- 
ute or  of  tliat  section  of  the  statute.  Sec- 
tion 58  also  proTldes  that,  where  the  com- 
pensBtlon  for  damaged  property  has  not  been 
ucertabied  prior  to  the  time  the  Improre- 
niNit  Is  made,  the  council  may  ascertain  the 
amount  of  the  compensation  "by  proceedings 
taken  In  accordance  with  the  proTlslons  of 
tills  act"  It  did  so.  Section  20  of  the  act 
proTldes  that  upon  petition  therefor  the 
court  Shan  appoint  the  eminent  domain  com- 
mission of  the  dty.  If  there  be  one,  to  assess 
tbe  cost  of  the  tmprorement  and  apportion 
the  Judgment  for  damages  over  tbe  assess- 
ment district  Having  followed  the  permls- 
alona  and  directions  of  the  statute.  It  canDot 
be  beld  that  the  eminent  domain  commlsalon- 
en  had  no  power  to  assess  benefits;  for 
file  whole  statute  Implies,  and  we  have  fre- 
quently held,  that  such  assessments  shall  be 
laid  according  to  r^tive  b^efits. 

14]  Fourth.  It  is  contended  that  it  was 
enor  to  allow  damages  to  those  made  de- 
fendants in  the  eminent  domain  proceedings 
because  tiie  ^ange  in  tbe  grade  was  no  more 
tjban  a  change  in  the  former  paper  grade; 
tbat  until  an  actual  ImproTement  of  the 
street  had  been  made  to  conform  to  an  es- 
tablished grade  no  damages  should  have 
been  allowed  under  the  rule  now  weill  es- 
tablished in  this  state  thui  an  original  grade 
may  be  made  withont  meeting  any  conse- 
qnenUal  damages  to  abutting  propert7>  We 
take  It  from  the  record  because  we  do  not 
find  it  disputed  that  the  property  affected 
had  been  improved  with  reference  to  the  pa- 
per grade.  Under  Spokane  v.  Ladles'  Be- 
Devolent  Ass'n,  145  Pac.  443,  such  ownera 
woe  entitled  to  compmisatton  as  for  a  diange 
of  grade.  Other  reasons  suggest  tiiemselves 
to  the  writer,  but  this  Is  enou^  to  sustain 
tbe  judgment  In  this  respect 

[I]  Fifth.  It  la  asserted  that  aU  property 
owners  were  not  made  parties  to  the  con- 
demnation suit  It  was  not  incumbent  npon 
fbe  dty  to  b^ln  an  action  against  any  other 
than  those  it  believed  were  damaged.  If 
any  property  owner  rested  under  contrary 
belief,  he  might  have  intervened  or  brought 
an  or^nal  u!tion  In  his  own  behalf.  Kin- 
eald  V.  Seattie,  74  Wash.  617,  134  Pac.  004. 
135  Pac.  820. 

Sixth.  It  la  finally  contended  that  the 
tasessment  was  inequitably  laid,  and  that 
appellants  are  called  upon  to  pay  a  greater 
proportion  of  the  cost  than  pr(H>erty  siml- 
lariy  slttiated.  Reference  to  the  plat  alone 
would  indicate  that  this  might  be  true  as  to 
Bonte  of  the  appdlants,  but,  taking  the 
wbo)e  record,  we  are  not  prepared  to  say 
that  it  would  sustain  a  finding  that  the  as- 
sessment Is  BO  arbitrary  or  unjust  as  to 
amount  to  an  abuse  of  ^cretion.  It  shows 
no  more  than  a  difference  of  opinion  be- 
tween the  commission  and  the  prop«rty  own- 
er. In  re  Boyer  Avenue,  Seattle,  70  Wash. 
OU,  141  Pac.  58;   Seattie  v.  Durham,  79 


Wash.  674,  141  Pac.  61;  Spokane  Fon- 
nell,  75  Wash.  417,  135  Pac.  2U;  In  re 
Fifth  Ave.,  66  Wash.  327,  110  Pac.  862; 
Vlegle  V.  Spokane,  78  Wash.  860,  ISO  Pac. 

83. 

[8,  n  Seventh.  Some  of  these  appellanto 
who  believe  tfaelr  property  was  damaged  by 
the  regrade,  If  the  law  be  as  we  have  de- 
clared It  to  be,  sought  to  offset  their  dam- 
ages at  tiie  hearing  upon  the  assessment  roll 
against  the  amount  ttiat  had  been  assessed 
by  the  eminent  domain  commission.  Counsel 
for  the  city  objected  upon  tbe  theory  that 
such  claims  should  have  been  filed  ^nder 
tbe  statute  and  dty  ordinance  wltUu  dO 
days  after  the  damage  or  right  of  action 
had  accrued.  Tbe  court  rejected  this  offer, 
apparently  upon  that  ground.  This  was  er- 
ror under  the  case  of  Klncald  v.  Seattie 
and  the  cases  followhag  it  But  it  does  not 
follow  that  the  error  was  iwejudldai.  Aa 
we  have  frequently  said,  we  will  not  con- 
cern ourselves  with  the  manner  in  which  a 
trial  Judge  reaches  his  conduslon.  We  think 
clearly  that  the  testimony  was  Incompetent 
to  srare  any  purpose  npon  tlie  hearing:  The 
only  question  the  court  could  try  was  whetii- 
er  there  was  an  equable  and  rateable  assess- 
ment npon  the  property  benefited.  Neither 
the  court  nor  tbe  eminoit  domain  commis- 
sion had  any  power  to  take  Into  conddera- 
tion  any  damage  that  the  prop^ty  might 
have  suffered  by  reason  of  the  change  of 
grade.  The  law  has  provided  that  such  dam- 
ages shall  be  assessed  by  Jury.  Appellants 
should  have  brought  an  action  against  tlie 
city,  or,  as  we  have  heretofore  suggested, 
intervened  in  the  eminent  domain  case.  Not 
having  done  so,  they  cannot  be  heard  In  this 
proceeding.  If  they  have  suffered  damage, 
they  still  have  their  remedy  against  the 
city,  subject,  of  course,  to  all  legal  offenses. 

Finding  no  reversible  error,  the  case  is  af- 
firmed without  prejudice  to  those  property 
owners  who  maintain  that  thdr  property 
haa  been  damaged  to  bring  an  action  to  as- 
certain the  amount  thereof. 

MAIN,  ELLIS,  and  CROW,  JJ.,  concur. 


MATHIS  V.  GRANGER  BRICK  ft  TILE  CO. 
(No.  mQ2J 

(Supreme  Court  of  Washington.    Hay  20, 
1015.) 

1.  Neolminc*  «»134— Pboop— Cieoumstan- 
tial  evidence. 

While  conjecture  cannot  serve  to  establish 
the  neglis^nce  of  a  defendant,  it  may  be  shown, 
like  any  other  fact,  by  drcnmstantial  evidence. 

[Ed.  Note.— For  otiier  cases,  see  Negligence, 
Cent  Dig.  Sf  267-270,  272,  273;  Dec  Dig.  <s» 
134.] 

2.  Explosives  «=>8— Injubdes  —  NBOUasNOC 
— Qdkstiok  fob  Jubt. 

In  an  action  against  the  owner  of  a  brick- 
yard for  injury  to  plaiDtltf  by  tbe  explosion  of 
a  dynamite  cap,  defendant's  negligence,  through 


tts»ror  other  cases  see  saou  toplo  and  KSY-NUHBER  In  all  Ker-Mombared  Dlsesu  and  Indexes 
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tlie  aeti  of  tbi  Mmnta  In  leaTini;  aacfa  caps 
where  ebUdren  mlsht  find  tbem,  iielcf  (or  the 
juiT  under  the  endence. 

[Eid.  Noter— Por  other  caaea,  aee  BxploatTea^ 
Cent  Die.  H  4.  6;  Dee.  Dig.  «=»&] 

8.  Masteb  and  Sebvaitt  4=»302  — •  Neqli- 

QENCK  OP  SBBVANT— LdABILITT  OP  MaOTEB. 

The  negligence  of  a  servant  in  the  course 
of  his  employment  is  that  of  his  master. 

[Ed.  Note.— For  other  oases,  see  Master  and 
Serrant,  Cent.  T>ig.  H  3217-1221,  1225,  1229; 
Dec.  Di«.  «B»302J 

4.  EXFL08XTX9  ^aS— IlTJVRIES— NBOLIGKNOS 
~  iNTEBTBNina  CAtTBE  —  QDESnOH  FOK 
JCBT. 

In  an  action  against  the  owner  of  a  brick- 
yard for  injuries  to  plaintiff  by  the  explosion 
of  a  dynamite  cap,  whether  between  defendant's 
negliKcnce  in  leanng  soch  caps  where  children 
might  get  at  them  and  the  injury  there  inter- 
vened an  independent  inteUifcent  act  of  others, 
relieving  defendant  of  liability  for  the  explo- 
sion, held  for  the  jary>  under  the  evidence. 

[Ed.  Note.— For  other  cases,  aee  ExploilTaB, 
Cent.  Dig.  SM.  5;  Dec  Dig.  ^8.] 

6.  Explosives  «s»8— Irjubibb  •-  iHTumra- 

INO  UAUSKS. 

Where  the  negligence  charged  la  in  the  nae 
or  care  of  extremely  dangerous  agencies,  such 
as  high  explosives,  and  toe  disastrous  results 
of  negligence  might  reasonably  be  anticipated, 
courts  do  not  look  too  narrowly  (or  independent 
causes,  intervening  between  the  injury  and  the 
defendant's  negligence,  to  relieve  him  from  lia- 
bility. 

[Ed.  Note.— For  other  cases,  see  Explosives, 

Cent  Dig.  jii  4,  6;  Dec.  Dig.  «=^] 

6.  Affbai.  and  Ebbob  «:=»927— Rsvnw— Non- 
suiT— Plaintiff's  Evidence. 

On  appeal  from  a  judgment  of  nonsuit,  the 
court,  in  considering  whether  the  trial  court 
properly  granted  the  inction,  must  take  the 
plaintiO's  evidence  as  tme. 

[Ed,  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  29127  2917.  8748,  8758, 
4024 ;  Dec.  Dig.  «=>927.] 

7.  KXPL08IVE8    «=»8— iNJUBISa— NBOLiaBHOB 

— Intebvenino  Cause. 

Where  plaintiffs  mother,  in  taking  a  dyna- 
mite cap  from  hia  pocket  and  laying  it  aside, 
where  he  later  secured  it  again,  had  no  knowl- 
edge of  its  dangerous  character,  her  act  in  so 
doing  was  not  an  independent  intelligent  cause, 
intervening  between  the  explosion  and  the  neg- 
ligent act  of  defendant  in  leaving  a  number  of 
such  caps  where  children  might  secure  them,  to 
relieve  such  defendant  of  liability. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  §§  4,  6;  Dec  Dig.  «=»a] 

&  Judgment  ^=>199  —  New  Tbiaz.  «=>65  — 
TbiaIi  of  Isauia  —  Judgment  Non  Ob- 
stante YSBEDICTO. 

A  court  cannot  grant  a  judgment  of  dis- 
missal non  obstante  veredicto,  where  the  liabil- 
ity of  the  defendant  depends  upon  questions  of 
fact,  sadi  questions,  being  for  the  jury,  al- 
thougli,  if  the  evidence  for  the  plaintiff  on  the 
is'jue  was  unworthy  of  belief  in  the  opinion 
of  the  trial  court,  such  court  may,  in  its  dis- 
cretion, grant  a  new  trial. 

[Ed.  Note.— For  ether  cases,  see  Judgment, 
Cent  Dig.  S8  867-375;  Dec.  Dig.  «:s»199:  New 
Trial,  Cent  Dig.  |  130;  Dec.  Dig.  «s»65.] 

Department  2.  Appeal  from  Superior 
Court,  TalElma  Cotm^;  Balph  E^nffman, 
Judge. 

Action  by  Jesse  Mathls  against  the  Gran- 
ger Brick  &  Tile  Company.    Judgment  of 


nonsuit,  and  plaintiff  appeals.  Reversed  and 
remanded  for  trlaL 

David  Bankln,  N.  E.  Buck,  Jaa.  O.  Call, 
and  George  B.  Holden,  all  of  North  YaUma, 
for  appellant.  McAulay  &  Bfeigs,  of  Nortb 
Yakima,  ft>r  respondent. 

ELUS,  J.   Tills  is  an  action  for  personal 

Injuries.  For  some  years  prior  to  the  sprlnsT 
of  1913,  the  defendant  owned  and  operated 
a  brickyard  near  the  town  of  Granger,  a  vil- 
lage of  about  500  inhabitants  In  Yakima 
county.  Tlie  yard  was  located  between  tbe 
Yakima  river  and  a  range  of  hills  known  as 
Snipes  Mountain.  Jhe  material  for  making 
bricks  came  from  two  sources,  clay  from  the 
clay  pit  on  the  side  of  tbe  mountain  several 
hundred  feet  from  the  brickyard  and  soil 
from  the  soil  pit  Immediately  adjacent  to 
the  yard  and  machinery.  The  soil  pit  was 
an  Excavation  to  a  depth  of  about  30  feet  be- 
low the  level  of  the  yard.  Near  the  yard 
were  houses  for  employes,  and  the  town  of 
Granger  and  the  nearest  school  building 
were  about  a  half  mile  distant  The  public 
highway  leads  south  from  the  town  of  Gran- 
ger, passing  immediately  In  front  of  this  plant 
and  near  the  soli  pit.  To  secure  material 
from  the  two  pits  it  was  necessary  to  loosen 
the  earth  by  blasting.  This  was  usually  done 
with  giant  powder,  fuse,  and  fulminating 
caps,  called  In  the  record  "dynamite  caps.*' 
The  supply  of  explosives  was  usually  stored 
500  or  600  yards  from  the  plant  in  the  hill- 
side, in  an  Inclosure  made  by  placing  a  wood- 
en door  in  front  of  an  excavation  that  had 
formerly  beeu  used  as  a  part  of  the  clay  pit 
to  which  we  have  already  referred.  The 
door  was  never  locked,  but  had  a  danger* 
sign  upon  It  In  the  vicinity  of  tbe  brick- 
yard petrified  wood  had  beeu  found,  and 
children  and  others  were  accustomed  to  fre~ 
guent  the  locality  In  search  of  It  Small 
diildreu  were  frequently  in  and  about  the 
plant  and  the  soil  pit,  which  was  not  inclos- 
ed with  fences  or  other  barriers.  There  was 
no  evidence  that  the  respondent  ever  object- 
ed to  their  preseuce.  There  was  no  danger 
sign  anywhere  about  the  plant,  except  on  the 
door  of  the  macliinery  building. 

On  or  about  the  1st  day  of  April,  1913, 
Eric  Hilton  and  Ray  Martin,  two  boys  who 
were  then  attending  the  public  school,  went 
over  to  the  brickyard  after  school,  one  of 
them  said,  looking  for  lizards  In  the  soil 
pit.  They  found  In  one  of  the  buckets  of  the 
elevator,  used  for  hoisting  soil  from  the  pit, 
near  the  bottom,  a  partly  filled  box  of  dyna- 
mite caps.  These  they  took  and  hid,  and  on 
the  next  day  carried  some  of  them  to  schooL 
There  was  evidence  tending  to  show  that 
while  these  two  boys  and  tbe  plaintiff,  Jesse 
Mathls,  then  a  boy  about  11  years  old,  were 
running  and  playing  together  on  the  school  ' 
ground,  one  of  the  caps  fell  from  the  pocket 
of  either  Ray  Martin  or  Eric  Hilton,  prob- 


4sg>For  other  cases  see  suae  topic  and  KEY-NUUBBR  ia  all  Key-Mumberad  Dlsesu  and  Indezw 
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ably  the  latter,  and  was  picked  up  by  tlu 
plalntiBC,  who  said  he  saw  It  before  it  struck 
the  sroniuL  He  eantod  tills  oap  for  a  few 
days  In  a  pocket  of  his  overalls,  showing  It 
to  no  one.  He  did  not  know  what  It  was. 
On  Saturday  the  plalntUTs  mother  washed 
these  OTeraHs  and  removed  the  cap,  with  a 
large  n amber  of  other  trinkets,  from  the 
pockets,  pladng  them  on  a  desk  In  the  sit- 
ting room,  ^le  plaintiff,  finding  it  there, 
picked  It  up  and  vndertook  to  ]^  the  sob* 
stance  out  of  it  with  a  hairpin,  when  it  ex- 
ploded, mutilating  the  thumb  and  three  fin- 
gers of  his  left  hand  and  injuring  his  left 
ear,  resulting  in  the  loss  of  the  fingm  and 
thnmb  and  a  permanent  impairment  of  his 
hearing,  other  erldence,  so  far  as  necessa- 
ry, will  be  discussed  in  considering  the  ques- 
tlons  presented. 

At  the  close  of  the  plaintiff's  evidence  the 
court  granted  a  nonsnlt  and  dismissed  the 
action.  The  plaintiff  appeala  If  the  Judg- 
ment of  dismissal  can  be  soundly  sustained, 
it  must  be  upon  one  or  all  of  three  grounds 
which  may  be  stated  in  logical  order  as  fol- 
lows: (1)  That  the  evidence  was  insufficient 
to  establish  actionable  negligence  on  the  re- 
spondent's part  (2>  That  the  boy,  Eric  Hll- 
ton,  was  an  Independent,  Intelligent,  Inter- 
vening, efficient  factor.  Interrupting  the  chain 
of  cansatlon,  and  relieving  the  respondent 
tnmi  liability  in  any  event,  in  that  its  negli- 
gence was  not  tbe  pnHdmate  cause  of  the  in- 
Jury.  &)  That  the  appellant's  mother  was 
likewise  an  interrenlng  causa  We  shall 
consider  these  in  their  order. 

[1]  1.  The  respondent  contends  that  there 
was  no  evidence  as  to  how  the  box  of  caps 
came  to  be  in  the  bucket  in  the  soil  pit 
Many  familiar  decUdons  are  cited  to  the  ef- 
fect that  verdicts  based  upon  pure  conjecture 
will  not  be  permitted  to  stand.  In  applying 
this  principle  the  respondent  loses  sight  of 
the  clear  distinction  between  pure  conjecture 
and  reasonable  inference.  Negligence,  like 
any  other  fact,  may  be  proven  by  drcnmstan- 
tlal  evldenoe.  The  evidence  here  shows  tliat 
respond&it  had  been  using  explosives  In  the 
soil  pit  and  in  the  clay  pit  for  a  number  of 
years.  There  was  no  evidence  that  any  one 
«l8e  had  used  such  explosives  in  tliat  vicin- 
ity, except  on  one  occasion  in  1911,  when 
dynamite  was  ebiployed  in  an  effort  to  raise 
the  body  of  a  person  who  had  been  drowned 
in  the  Zaklma  river.  Dynamite  for  that  pur- 
pose was  then  secured  from  the  respondent, 
because  it  could  not  be  procured  elsewhere 
in  the  vldnlty.  In  the  consideration  of  the 
motion  for  a  nonsuit,  we  most  assume  that 
Uie  boys,  EMc  Hilton  and  Ray  Martin,  found 
the  dynamite  caps  In  the  respondent's  soil 
pit,  the  place  where  they  say  they  found 
them. 

The  respondent  claims  that  the  tin  box  con- 
taining the  caps  was  never  taken  into  the 
soil  pit.  but  only  so  many  caps  as  were  nec- 
essary to  Are  the  blasts  contemplated  at  a 
given  time.    The  evidence  shows  that  this 


Was  the  nsnal  course ;  but  that  It  was  not 
universal  Is  inforable  from  the  testimony  of 
two  witnesses  who  had  been  In  respondent's 
employ  for  several  years.  One  of  these  testi- 
fied that  he  often  did  the  blasting  and  han- 
dled the  erifloArea;  that  he  generally  took 
sufficient  caps  from  the  clay  idt  to  tlie  soli 
pit  to  do  the  blasting,  but  sometimes  had 
caps  left  which  were  "supposed"  to  be  re- 
turned to  the  day  pit  He  recalled  one  time 
in  particular  when  the  box  of  ^rplotfves  was 
left  at  the  soil  pit  on  top  of  the  bank ;  that 
he  found  It  there,  and  left  It  there,  and 
went  back  to  burning  brick,  and  did  not 
know  how  long  It  remained.  The  other  tes- 
tified that  the  explosives  were  kept  "a  good 
part  of  the  time"  In  the  clay  pit  on  the  hill, 
and  sometimes  down  in  the  soil  pit  under 
certain  waste  timbers  that  were  piled  there ; 
that  the  box  contatnlng  both  caps  and  dy;ia- 
mito  was  put  under  "rubbage  and  old  boards" 
to  keep  dry ;  that  while  a  passer-by  could 
not  see  it  from  above.  It  could  be  seen  read- 
ily from  down  In  the  pit;  tbAt  it  was  on  a 
bank  something  like  half  way  from  the  top 
of  the  pit  but  could  be  reached  easily  by 
climbing  a  little  way  up.  When  asked  how 
long  he  bad  known  the  cape  to  remain  there 
he  answered: 

"Oh,  I  couldn't  tell  you.  I  cooldnt  answer 
that  qnestim  exactly  at  alL  Jnst  the  Umits 
of  time  I  don't  know." 

The  evidence  was  clear  and  ample  that  the 
explosives  were  habitually  kept  In  a  most 
careless  manner  In  the  clay  pit  guarded  by 
nothing  more  substantial  than  a  wooden 
door,  wblch  was  never  locked. 

[2,  3]  In  view  of  all  these  drcumstances, 
we  think  that  when  It  was  shown  by  posi- 
tive evidence  that  these  boys  fonnd  the  caps 
on  the  premises  and  In  the  soil  pit  where 
they  were  habitually  used  by  the  respond- 
ent's employes,  and  where  they  were,  from 
time  to  time,  left  for  Indefinite  periods,  the 
evidence  Indicating  that  no  one  in  particular 
was  held  responsible  by  the  respondent  for 
Uieir  care  and  custody.  It  was  tor  the  Jury  to 
say  whether  or  not  the  caps  were  left  by 
some  of  the  employes  of  the  respondoit 
where  they  were  found  by  the  bc^s.  In 
such  a  case  Uie  negligaice  of  the  employee  is 
imputed  to  the  master.  There  can  hardly  be 
reasonable  doubt  that  the  caps  found  belong- 
ed to  the  re^ndfflit  There  can  be  no  doubt 
that,  if  they  ^d,  they  would  not  have  been 
found  there,  had  the  respondent  kept  Ite  ex- 
plosives under  lock  or  securely  safeguarded, 
which  was  its  positive^  nonddegable  duty. 
There  was  ample  evidraice  to  take  the  case  to 
the  Jury  on  the  question  of  the  resp<mdenf  s 
negligence; 

In  Crabb  v.  WUkins,  59  Wash.  302, 109  Pac. 
807,  a  case  presenting  facts  quite  dmllar  to 
this  phase  of  the  facts  here,  the  trial  court 
granted  a  nonsnlt  on  the  ground  that  no  neg- 
ligence was  proved.  Beveralng  the  Judg- 
ment this  court  said: 
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"Bat  we  think  &At  the  court  erred  in  this 
respect,  and  that  there  was  tnffident  testimony- 
to  to  the  jury  on  that  proposition,  and  that, 
wiiile  there  was  no  direct  testimony  concerning 
the  manner  in  which  theae  caps  found  their 
way  to  the  place  where  the  boys  obtained  them, 
it  was  a  reasonable  and  natnral  inference, 
which  the  jury  would  be  warranted  in  drawing 
from  the  facts  proven,  that  they  came  there 
as  a  result  of  the  work  which  was  going  on  in 
that  place  and  In  which  tbey  were  used,  and 
through  the  agency  of  the  men  who  ware  oper- 
ating the  drilC" 

See,  also,  OUy  of  Victor  t.  Bmllanldi,  M 
Colo.  470,  181  Pac.  302. 

[4,  S]  2.  At  the  time  of  the  accident  Brlc 
lillton  was  nearly  14  years  <dd.  Bay  Martin 
was  aboat  a  year  younger.  ETric  knew  the 
caps  were  dynamite  caps,  but  Bay  did  not 
Tbelr  testimony  tended  to  show  that  nelthw 
of  them  knew  at  the  time  they  took  them 
that  the  caps  could  be  exploded  otherwise 
than  by  means  of  a  fuse.  SMc  testlfled  that 
at  that  time  he  had  nerer  exploded  a  cap 
and  had  never  seen  one  exploded;  that  be 
"guessed"  he  thought  th^  could  be  exploded 
by  a  fuse,  bat  did  not  know  that  they  would 
*'go  any  other  way;  that  he  fired  some 
with  a  fuse  whldi  he  got  at  home,  his  father 
havliv  gotten  It  for  use  in  blasting  with 
black  powder  for  a  well;  that  he  did  not 
fire  any  of  the  caps  In  any  othex  way ;  that 
he  did  not  know  whether  Bay  or  any  one 
else  fired  any  of  the  caps.  Bay  Martin  tes- 
tified that  he  himsdf  exploded  am  cap  by 
placing  it  on  a  rock  and  throwing  another 
rock  at  it.  This  was  erldentiy  the  result  of 
an  experiment,  such  as  any  hoy  would  be 
likely  to  indulge.  He  did  not  say  that  Eric 
was  present  at  the  time,  but  used  the  word 
"w^"  thus  inferring  that  he  was.  He  did, 
however,  testi^  directly  that  £Mc  fired  bis 
ca|»  with  a  fuse,  and  did  not  intimate  that 
he  ever  fired  any  In  any  other  way.  Another 
boy  testified  that  a  day  or  two  before  the  ac- 
ddeht  be  heard  explosions  around  the  sdiool- 
house;  that  he  was  in  the  schoolhoase  up- 
stairs at  a  window,  and  saw  Eric  Hilton  at 
the  side  of  the  school  grounds  put  something 
on  a  rock  and  hit  It  with  another,  causing  an 
explosion;  ttiat  he  did  not  see  any  fuse  or 
matches  used. 

\Vhether,  prior  to  the  time  when  the  cap 
which  caused  the  Injury  came  Into  plaintiff's 
possession,  Eric  Hilton  knew  that  such  caps 
could  be  exploded  by  any  other  means  than 
by  a  fuse,  and  appreciated  their  dangerous 
character,  were  questions  of  fact  to  be  de- 
termined from  the  evidence.  They  cannot  on 
this  evidence  be  determined  by  the  court  as 
a  matter  of  law.  Considering  all  of  the  evi- 
dence bearing  upon  the  subject,  it  is  capable 
of  the  Inference  that  he  knew  that  dynamite 
caps  were  dangerous,  but  did  not  know,  or  at 
least  did  not  appredate,  the  extent  of  their 
dangerous  character,  lite  evidence  is  capa- 
ble of  the  reasMiable  Inference  that  he  did 
not  know  that  they  could  be  exploded  by  con- 
cussion or  in  an  accidental  manner  without 
the  aid  €£  a  fassb 


"In  common  with  other  courts,  we  have  held 
that.  In  passing  upon  a  motion  for  a  nonsuit, 
the  court  must  consider,  not  alone  the  literal 
statements  of  the  witnesses,  but  every  justifi- 
able inference  favorable  to  the  party  against 
whom  the  motion  is  directed."  Hillebrant  v. 
Manz,  71  Wash.  250,  256,  128  Pac.  882:  King 
V.  Page  Lumber  Co.,  GG  Wash.  123.  126.  118 
Pac.  180;  Brown  v.  Walla  Walla,  76  Wash. 
670,  674,  186  Pac.  1166:  Young  v.  Aloha  Lum- 
ber Co.,  6S  Wash.  600.  60^  116  Pac.  4; 
Johnson  v.  Johnson,  147  Pac.  649. 

Whether  either  he  or  Bay  Uartln  had  an  ap- 
predatiag  sense  of  the  extent  of  the  danger, 
so  as  to  be  an  intelligent  Intervening  cause, 
was  under  the  evidmce  a  question  for  the 
jury.  This  phase  of  the  case  is  clearly  c(m- 
trolled  by  the  decision  of  this  court  in  Olson 
V.  Gill  Home  Investment  Co.,  SH  Wash.  151, 
108  Paa  140,  21  U  B.  A.  (N.  S.)  884.  on  a 
state  of  focts  strikingly  analogous  to  that 
here  presented.  In  that  case  the  bt^s  who 
stole  the  dynamite  and  caps  were  about  14 
yeara  of  age.  The  boy  who  was  Injured  was 
younger.  The  court  said: 

"In  this  case  it  was  for  the  jury  to  deter- 
mine whether  respondent  and  the  other  boys, 
considering  their  age,  their  experience,  and  their 
knowledge  of  right  and  wrong,  were  in  their 
acts  governed  by  unreasoning  and  natural  im- 
pulses. *  ■*  *  The  question  as  to  whether 
the  boys  fully  understood  the  criminal  import 
of  their  act  was  properly  submitted  to  the  jury, 
and  determined  adversely  to  the  appellants'  con- 
tention, as  was  also  the  question  of  the  con- 
tributory negligence  of  the  respondent;  he  be- 
it^  of  tender  age.  There  was  evidence  tending 
to  show  that  the  boys,  including  respondent,  did, 
to  a  limited  extent,  realize  that  dynamite  was 
a  violent  explosive.  They  were  trying  to  ex- 
plode it;  but  the  evidence  further  shows  that 
the^  did  not  fully  understand  or  appreciate  all 
of  Its  dangerous  qualities.  They  supposed  it 
could  only  be  exploded  by  some  method  of  igni- 
tion, and  when  they  lit  the  fuse  they  dodged 
behind  large  stumps  for  protection.  It  is  evi- 
dent, howevOT,  that  they  did  not  anticipate  that 
any  explosion  could  be  produced  in  the  manner 
in  which  It  was  produced.  In  the  light  of  re- 
spondent's tender  years,  his  limited  knowledge, 
his  lack  of  experience,  and  all  of  the  facts  and 
circumstances  disclosed  by  the  evidence,  we  can- 
not bold  that  he  was,  as  a  matter  of  law,  guilty 
of  such  contributory  negligence  as  to  rdisve  the 
appellants  from  liability,  but  must  hold  that 
the  question  of  his  conmbutray  negligence  was 
au  issue  for  the  jury." 

In  VUls  V.  City  of  Cloquet,  lift  Minn.  277, 
138  N.  W.  33,  another  case  closely  parall^ 
with  this  on  the  facts,  the  court  said: 

"The  negligence  of  defendant  in  leaving  the 
fuse  caps  where  it  did  was  not  a  remote  cause; 
at  least  it  was  a  question  for  the  jury,  and 
properly  submitted  to  it.  The  cases  have  been 
so  many  times  reviewed  that  we  need  do  no 
mere  than  state  our  condusion,  which  we  think 
is  amply  sustained  by  many  decisions  of  this 
court.  The  principle  is  that,  where  several 
concurring  acts  or  conditions,  one  of  them  a 
wrongful  act  or  omission,  produce  an  injury, 
suoh  wrongful  act  or  omission  is  to  be  regard- 
ed as  the  proximate  cause  of  the  injury,  if  it 
be  one  which  might  reasonably  have  been  an- 
ticipated from  such  act  or  omission,  and  which 
would  not  have  occurred  without  it" 

See.  also,  Wellington  v.  Pelletier,  173  Fed. 
908,  97  a  a  A.  458,  26  L.  K,  A.  (N.  S.)  719; 
United  States  Natural  Gas  Go.  v.  Hicks,  134 
Ey.  12, 119  S.  W.  166,  28  L     A.  (N.  8.)  249, 
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and  note  thereto;  AlUn  r.  Bradley  Engineer- 
ing &  Mach.  Co.,  48  Wajib.  97,  92  Pac.  903, 
and  note  to  same  case  14  L.  R.  A.  (N.  S.)  586. 

From  these  cases  It  Is  erldoit  that  courts 
do  not,  and  we  think  should  not,  look  too 
narrowly  tor  ind^)mident  intervening  causes, 
where  the  negligence  is  in  the  use  or  care 
of  extr^ely  dangerous  agencies,  and  Qie 
disastrous  results  of  sncih  negligence  might 
xeaaonably  be  anticipated. 

[1, 7]  8.  It  is  equally  clear  that  the  act  of 
appellant's  mother  was  not  an  independent. 
Intervening,  efllcient  cauee.  In  considering 
the  motion  toe  a  nonsuit^  we  must  assume 
that  she  told  the  truth.  She  testified  In 
substance  that  when  she  took  the  playthings 
from  the  boy's  pocket  she  noticed  the  cap, 
and  at  first  Uiought  it  was  a  ferule  from  a 
praicil,  but  cmeluded  It  was  too  small ;  that 
she  noticed  the  cap,  because  it  was  bright  and 
new  and  something  out  of  the  ordinary ;  that 
she  had  never  seen  a  dynamite  cap  prior  to 
that  time,  and  carelessly  laid  it  on  the  desk 
with  the  other  things,  "not  dreaming  of  Its 
being  a  dynamite  cap." 

The  respondent's  primary  negligence,  which 
we  have  seen  was  a  question  for  the  jury, 
consisted  In  abandoning  this  cap  In  such 
manner  that  it  was  likely  to  fall  Into  irre- 
sponsible hands,  thus  setting  In  motion  a 
chain  of  causation  from  which  might  have 
been  reasonably  anticipated  just  such  an  in- 
Jury  as  actually  resulted.  To  say  that  this 
'Aain  was  broken,  as  a  matter  of  law,  by  the 
unwitting  failure  of  the  mother  to  interrupt 
It,  is  to  lose  the  logical  perepectlve  and  take 
a  distorted  view  of  the  relative  Importance  of 
the  incidents.  It  would  be  to  eclipse  the  duty 
of  one  who  knows  of  the  dangerous  character 
of  an  agency  to  control  it,  by  magnifying  the 
innocent  fallnre  of  another  to  Imagine  a 
danger  of  which  she  had  no  knowledge  into 
a  positive  duty  to  know  and  avoid  It  It 
would  be  to  miss  entirely  the  basic  principle 
of  the  exercise  of  reasonable  care,  which 
measures  tbe  duty  by  the  magnitude  of  the 
danger  reasonably  to  be  anticipated  by  one 
possessed  of  the  knowledge  necessary  to  fore- 
see it.  Jobe  V,  Spokane  Gas  &  Fuel  Co.,  73 
Wash.  1,  5,  131  Pac.  236,  48  L.  R.  A.  (N.  S.) 
931 ;  Williams  v.  Spokane,  73  Wash.  237,  242, 
131  Pac.  833;  Blair  v.  Spokane,  66  Wash. 
399,  402,  UO  Pac.  889;  Atherton  v.  Tacoma 
Ry.  &  Power  Co.,  80  Wash.  396,  404,  71  Pac. 
39. 

[91  The  case  of  Pittsburg  Reduction  Oo.  v. 
Horton,  87  Ark.  576,  113  S.  W.  647,  18  U  R. 
A.  (N.  S.)  905,  relied  upon  by  respondent,  so 
far  as  It  is  sound  is  not  In  point,  and  so  far 
as  it  Is  Id  point  it  seems  to  us  unsound.  It 
is  based  upon  the  court's  argument  from  tbe 
evidence  that  the  parents  of  the  boy  who 
found  the  explosive  cap  lenew  of  iU  danger- 
0U8  character  and  knew  that  he  had  it,  yet 
permitted  him  to  retain  it  fOr  a  week,  and 
finally  to  take  It  to  school,  where  he  gave  It 


to  another  boy,  who  was  injured  by  it.  Thla 
would  be  the  sound  view  If  the  court  were 
the  trier  of  the  facts.  With  deference  to  that 
court,  however,  we  think  the  decision  un- 
sound, in  that  it  assumes  the  fact  <^  Uie 
parwts'  knowledge,  in  spite  of  the  mother's 
testlmoiQr  tliat  she  did  not  know  what  the 
cap  was,  and  the  fiittier's  testimony  that  he 
did  not  know  that  the  boy  had  it  until  he 
heard  of  it  after  the  accident.  Under  our 
dedsiona,  and  what  we  conceive  to  be  the 
sounder  rule  everywhere,  thdr  testimony 
made  the  Question  of  their  knowledge  one 
fOr  tbe  jury.  Under  our  decisions,  if  the 
court  found  this  testimony  so  adverse  to  oth- 
er ocmoeded  facts  as  to  make  it,  in  his  opin- 
ion, unworthy  of  belief,  he  could.  In  his  dis- 
cretion, grant  a  new  trial,  but  could  not  grant 
a  judgment  of  dismissal  non  obstante  veredic- 
to, without  invading  the  province  of  the  jury 
as  triers  of  the  fRcts.  Brown  t.  Walla  Walla, 
supra. 

JSvery  idiaae  of  this  case  Is  govmied  by 
our  own  dedsiona.  The  Ju^:ment  of  non- 
suit cannot  be  sustained  without  resolving 
every  inference  from  the  evidence  In  favor  of 
the  resp<md«at^  rather  than  In  favor  of  the 
appellant,  whU^  is  the  converse  of  tbe  cor- 
rect rule. 

Reversed  and  remanded  for  trlaL 

rUIiLERTON,  UAIN,  and  GROW,  JJ., 
concur. 


THOMAS  T.  KNIGHTS  OF  MAOCABBBS 
OF  THE  WORLD.    (No.  12583.) 
(Supreme  Court  of  Wastiington.  Jime  3, 1915.) 
L  iHsuaANCE  «=>719— Mdtoal  BsNEFrr  In- 

BCBANCE— RlQHT  OF  CEBTinCA'ra:  HOLDES. 

A  certificate,  issued  by  a  fraternal  insurer, 
authorised  the  association  to  levy  as  many  as* 
sessments  as  might  in  necessary  to  meet  death 

losses.  The  by-laws  under  which  the  certificate 
wa3  iaaued  declared  that  the  member  should 
pay  the  same  rate  of  assessment  as  long  as  he 
remained  in  good  standing.  The  association  re 
served  the  right  to  change  the  by-laws.  Held, 
that  there  was  no  contract  in  the  ordinary 
senBe,  the  insurance  being  but  a  mutual  prom- 
ise by  every  member  to  pay  the  certificate  of 
every  other  member;  hence  the  holder  had  no 
vested  right,  preventing  the  association  from 
raising  the  assessment  to  such  a  rate  as  would 
pay  death  claims. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1856;  Dee.  Dig.  «=>719.] 

2.  Inbubance  ^=»719— Incbeasb  of  Rates — 
Estoppel. 

As  there  was  no  contract,  there  could  be  no 
estoppel  preventing  the  society  from  raising  the 
assessments. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Ceut.  Dig.  §  1855;  Dec.  Dig.  ®=>719.] 

3.  Insueakce  <S='719— Mutual  Benefit  In- 

BUBAHCE — INCBBABE  OF  ASSESSMENTS. 

Where  the  assessments  paid  by  younger 
members  were  sul&cient  to  pay  their  insurance, 
an  older  member  could  not  complain  that  an  in- 
crease in  assessments  was  made  solely  niun 
members  of  more  advanced  age. 

[Ed.  Note. — For  other  cases,  see  Tnsnranw, 
Cent  Dig.  S  1855 ;  Dec  Dig.  «=»719.] 
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4.  iNsmtANOi  <8=>719— Fbatkbnal  Insobanci 

— RiOHT  OF  CeBTIPICATS  HOLDEB. 

That  a  fraternal  insurer,  authorized  to  levy 
aa  many  assesamenta  as  might  be  necessary  to 
meet  death  losses,  increased  the  amount  of  the 
assessments,  but  not  their  number,  does  not 
give  a  member  any  equitable  rights;  the  effect 
being  the  same  as  if  more  numerous  assessments 
were  levied. 

[Ed.  Note.— For  other  caaes,  see  Insurance, 
Cent.  Dig.  {  1855 ;  Dec.  Dig.  «=>719.] 

6.  Insubancb  ®=»719— Fhatebhal  Insubancb 
— SuBPLOa. 

In  view  of  Laws  1911,  pp.  279,  281,  |§ 
210,  214,  declaring  that  fraternal  associations 
may  create  and  invest  a  sarplus  and  grant  paid- 
up  insurance,  not  exceeding  in  value  the  propor- 
tion of  the  reserve  to  the  credit  of  such  mem- 
bers, and  that  no  member  aball  bave  individu- 
al rights  or  become  entitled  to  any  part  of  the 
reserve  otherwise,  a  member  of  a  fraternal  in- 
surer, which  accumulated  a  reserve  to  pay  death 
claims,  has  no  right  to  require  the  insurer  to 
apply  the  reserve  to  currrat  deficiencies  in  as- 
sessments, where  the  reserve  waa  not  sufficient 
to  make  up  the  deficiency  in  assessments  and 
pay  the  estimated  claims. 

[Ed.  Note^For  other  cases,  see  Insnranee, 
Cent.  Die  |  1866;  Dec:  I>lg7Ws>719.] 

6w  INSURANCS  «3>7S0— FSATEBNAL  IHBUBANCB 

—Rescission  or  Contbact. 

Where  a  fraternal  order  increased  the  as- 
sessments, as  was  its  right,  a  member  is  not 
entitled  to  rescind  bia  contract  and  recover  back 
the  snma  already  paid  in ;  the  order  not  breach- 
ing its  contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  1S77;  Doc  Dig.  «=»7a0.] 

7.  iNSUBAItCS  <=»719  —  FBATEBVAK  INSUB- 
AKCE— INOBELABE  OT  ASBEBSHENTS. 

Under  Laws  1911,  pp.  281,  290,  SS  214,  228, 
respectively  declaring  that  no  fraternal  associa- 
tion shall  transact  business  in  the  state  which 
does  not  provide  for  periodical  assessments  suf- 
ficient to  provide  for  meeting  its  mortuary  obli- 
gations, and  that  the  laws  of  such  societies  shall 
provide  that  if  the  stated  contributions  are  in- 
sufficient, increased  rates  shall  be  collected,  a 
fraternal  order  has  the  right  to  increase  the; 
rates  of  members  so  as  to  be  able  to  meet  death 
claims. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1855 ;  Dec  IMg.  <S=»719.] 

8.  Coara  «=>13— AppEAZr— Awakd  to  Uhbuo- 

CES8FUI.  PaBTT. 

Where  the  suit  b^  a  member  of  a  frater- 
nal association  to  enjoin  the  collection  of  in- 
creased assessments  to  meet  death  claims  was 
novel  and  of  general  interest^  costs  should  be 
borne  by  the  insurer,  though  it  was  successful 
on  appeal,  particularly  where  its  brief  and  ab- 
stract were  unnecessarily  long. 

(Ed.  Note.— For  other  cases,  see  Costs,  Gent. 
Dig.  II  21,  25;  Dec.  DlgTSlS.]  . 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  CllfFord,  Judge. 

Action  by  Jesse  Thomas  against  tbe 
Knights  of  the  Maccabees  ot  the  World. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Beynolds,  BalUnger  &  Hutson,  of  Seattle, 
and  Carlos  8.  Hardy,  of  Los  Angeles,  Cal., 
for  appellant  Jesse  Thomas,  of  Tacoma. 
for  respondent  Geo.  W.  Miller,  of  Chicago, 
111.,  amicna  curiae. 


CHADWICK,  J.  7esse  Ttaomas,  respond- 
ent, then  38  years  old,  applied  for  and  receiv- 
ed a  certlflcate  of  meinbersblp  In  the  appel- 
lant order,  a  fraternal  beneficiary  associa- 
tion organised  onder  the  laws  of  the  state  of 
Michigan.  The  society  was  organized  and 
commenced  to  do  business  as  such  In  the 
year  1883.  It  is  what  Is  popularly  known  as 
a  fraternal  benefit  association,  having  no 
other  object  than  to  promote  social  and  fra- 
ternal interooarse  amraig  Its  members  and 
to  pay  beneflta  in  case  of  ^dcfcness  or  death. 
It  is  carried  on  bjr  a  lodge  system  having  a 
secret  ritual.  It  adopted  and  has  maintain* 
ed  a  representatlTe  form  of  government  Its 
subordinate  or  local  bodies  are  called  "tents." 
A  state  body,  known  as  the  "Great  Camp,"  la 
made  up  of  delegates  elected  by  the  "Tents." 
Tbe  Great  Camp  in  turn  elects  delegates  to  a 
national  council  or  assembly  known  as  "The 
Supreme  T^nt"  Each  of  these  bodies  have 
legislative  powers,  the  Supreme  'Tent  having 
a  general  revisory  power  over  the  acts  of  all 
subordinate  bodies,  as  well  as  Jurisdiction  to 
make  all  changes  in  the  substantive  law  of 
the  order  whldi  in  its  Judgment  may  be  nec- 
essary for  its  prraervatlon  and  well-being. 
At  the  time  It  was  organlced  the  society 
adopted  a  schedule  of  rates  to  be  collected 
by  assessment  upon  the  membership,  the 
fundamental  thought  being  that  the  society 
would  make  an  assessment  upon  the  mem- 
bership to  meet  eatdk  death  loss  as  It  occur- 
red, and 

"in  case  one  assessment  per  month  shall  not  be 
sufficient  to  pay  the  death  and  disability  claims 
as  they  occur,  then  the  Supreme  Record  Keeper 
is  hereby  authorized  to  levy  such  additional  as- 
sessments as  may  be  required  from  time  to  time 
to  pay  such  claima" 

There  seems  to  have  been  an  assumption 
that  it  would  not  be  necessary  to  levy  more 
than  12  assessments  per  annum  to  meet  the 
maturing  obligations  of  the  society.  In  the 
first  three  years  of  its  existence  only  18  as- 
sessments were  levied.  Thereafter  assess- 
ments were  levied  with  greater  frequency,  so 
that,  notwithstanding  an  Increase  In  rates, 
for  example,  from  60  cents  per  thousand  at 
the  time  of  organization  (1883)  for  age  38,  to 
90  cents  per  thousand  (1895)  for  the  same 
age,  the  society  was  compelled,  from  time  to 
time,  to  levy  what  Is  commonly  known  among 
fraternal  Insurance  societies  as  "double 
headers,"  that  Is,  two  assessments  at  the 
same  time. 

Mr.  Thomas  Joined  tbe  society  in  1893. 
Hla  rate  was  90  cents  per  $1,000.  The  In- 
creased rates  did  not  apply  to  members  who 
had  Joined  before  they  were  adopted.  The 
resources  of  the  society.  If  that  term  Is  prop- 
er, seemed  to  be  still  Inadequate  to  meet  its 
obligations.  The  Supreme  Tent,  through  Its 
officers  and  members,  and  through  a  commis- 
sion aided  by  the  advice  of  an  actuary  who 
Is  said  to  be  an  expert  in  the  line  of  Insur- 
ance, Investigated  Its  affairs.  Without  going 
Into  their  flndlnga  in  detail  it  wUl  be  enou^ 
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to  say  tlutt  they  fotmd  that  there  were  234,- 
000  members,  with  benefit  certificates  aggre- 
gating $375,599,000.  with  accumulated  funds 
or  so-called  reserve,  of  $1,900,303.  The  com- 
mlsslon  also  fonud  and  put  Into  figures  what 
their  experience  had  made  manifest,  that  the 
original  rates  were  wholly  inadequate  to 
mature  the  outstanding  certificates  at  12  as- 
sessments per  year.  It  found  that  although 
the  then  face  value  of  the  outstanding  cer- 
tificates was  $375,099,000,  the  real  value  was 
no  more  than  $123.697404,  and  that  the 
amount  to  be  paid  by  the  members  (upon  a 
basis  of  12  assessments  per  year  covering 
the  term  of  their  expectancy)  to  meet  this 
Insurance  was  $58,736,995,  leaving  a  deficien- 
cy of  $64,861,109,  or,  to  state  it  in  another 
way,  the  members  not  having  met  the  cur- 
rent cost  of  their  Insurance  must  (If  their 
certificates  were  to  be  matured,  not  of  those 
who  may  die  first,  but  the  last  as  well  as  the 
first)  adopt  some  plan  to  meet  this  deficiency, 
either  by  the  accumulation  of  a  reserve  of 
$64,861409,  or  to  so  Increase  the  rates  as  to 
make  each  member  meet  the  future  current 
cost  of  bis  own  risk. 

It  would  seem  that  the  first  plan  was 
manifestly  not  feasible.  The  Supreme  Tent 
adopted  the  only  other  altemative ;  that  Is, 
a  general  Increase  of  rates.  These  were 
adopted  at  the  session  of  1904.  We  shall 
refer  to  them  only  In  so  far  as  they  affect 
Mr.  Thomas.  The  rate  for  age  38  was  in- 
creased to  $1.66  per  thousand  for  each  as- 
sessment Respondent  was  given  an  option 
to  re-rate  and  carry  his  certificate,  without 
medical  examination,  at  that  rate  at  his  at- 
tained age  of  46  years.  This  he  did  not  do. 
Had  respondent  done  so  his  monthly  assess- 
ment would  have  been  $1.65.  In  all  other 
respects  his  certificate  would  have  been  as 
before.  It  was  also  provided  that  all  mem- 
bers who  did  not  elect  to  re-rate  and  who 
should  thereafter  attain  the  age  of  66  should 
pay  an  assessment  of  $8  per  month.  Not 
having  elected  to  re-rate,  in  1904,  at  his  at- 
tained age  of  46  at  the  rate  of  $1.66,  re- 
spondent was  notified,  when  he  had  attained 
the  age  of  55  (1913),  that  he  would  thereafter 
be  required  to  pay  assessments  at  the  rate 
of  $3  per  month.  He  began  this  suit  to  en- 
join the  collection  of  the  new  rate,  or,  In  the 
alternative  if  the  court  could  not  enjoin 
the  new  rate,  he  asks  that  the  contract  be 
rescinded  as  for  fraud,  and  that  he  recover 
all  sums  theretofore  paid  to  the  society. 
From  a  decree  enjoining  the  collection  of  the 
new  rate  the  society  has  appealed. 

Respondent  rests  bla  case  solely  upon  his 
contract   He  says: 

"Fortnnately  the  qnestions  Involved  are  few 
and  simple,  not  going  beyond  the  elementary  law 
of  contractB." 

[1]  The  contract  calls  ft>r  a  whole  life  cov 
tiflcftte  with  certain  endowment  features  aft- 
er 70  years  at  an  assessment  rate  per  $1,000 
of  90  cents.  The  society  had  adopted  and 
inddlshed  a  oonstlti^on  and  by-laws  in 


which  the  rates  were  published.  A  copy  had 
been  put  into  respondent's  hands  at  the  time 
his  membership  was  solicited.  The  section 
fixing  rates  provides,  among  other  things, 
that: 

"He  [the  member]  shall  pay  the  same  rate  of 
assessment  thereafter  so  long  as  he  remains  ocm- 
tinuaUy  in  good  standing  in  the  order." 

It  is  contended  titiat  this  provisltm  in  the 
general  law  of  the  society  entered  into  and 
became  a  part  of  the  contract  and  is  In 
terms  a  specific  assurance  or  guaranty  that 
the  rates  will  not  be  raised  In  the  future, 
and  because  of  its  mention  of  rates  It  wlU 
not  be  oreioKDe  by  a  soHsalled  general  pro- 
vision on  the  face  of  the  certificate  that  the 
member  **wlU  comply  with  the  laws  of  the 
order  now  In  fdrce  or  that  may  hereafter  be 
adopted."  This  contention  of  respondent 
was  upheld  In  Wright  v.  Maccabees,  196  N. 
T.  891,  88  Kf.  B.  1078,  81  L.  R.  A.  (N.  S.)  428, 
134  Am.  8t  Rep.  838,  and  Smytlie  Su- 
preme Lodge  E.  of  P.  (D.  a)  198  Fed.  867. 
and  alOiongh  his  findings  covered  a  wide 
range,  It  Is  the  essence  of  the  holding  of  the 
trial  judge.  In  the  Wright  Case  the  whole 
contention  of  respondent  is  stated  as  follows, 
quoting  from  Ayers  v.  A.  O.  U.  W.,  188  N.  T. 
280,  80  N.  B.  1020: 

"While  the  defendant  ma;  doubtless  so  amend 
its  by-laws,  for  instance,  as  to  malce  reason- 
able changes  in  the  methods  of  administration, 
the  manner  of  conducting  its  business,  and  the 
like,  no  change  can  be  made  which  will  deprive 
a  member  of  a  substantial  right  conferred  ex- 
pressly or  impliedly  by  tbe  contract  itself.  That 
is  beyond  tlie  power  of  tibe  Legislature  as  well 
as  the  association,  for  the  obliftation  of  every 
contract  is  protected  from  state  interference 
by  the  federal  Constitution." 

This  holding  Is  sustained  by  many  New 
York  cases  which  are  referred  to  and  freely 
quoted  by  the  writer  of  the  opinion.  It  may 
be  fairly  said  that  all  cases  holding  as  do  the 
New  York  cases  do  so  upon  the  theory  that 
the  society  and  the  members  are  contracting 
parties,  the  one  assuming  to  pay  a  certain 
sum  in  event  of  certain  contingencies,  in  con- 
sideration of  intermittent  payments  by  the 
other  pending  the  happening  of  the  event 
Of  necessity,  then,  our  first  inquiry  must  go 
to  the  character  and  nature  of  the  contract 
or  certificate. 

It  is  elementary  that  a  contract  must  have 
parties,  a  promisor  and  a  promisee.  We  can- 
not assure  ourselves  that  respondent  bears  or 
has  ever  borne  the  one  relation  to  the  so- 
ciety to  the  exclusion  of  the  other.  The  so- 
dety  is  not  organized  for  profit  and  from  the 
nature  of  things  is  no  more  than  its  mem- 
bership, in  whom  all  rights  and  all  obliga- 
tions are  mutual.  The  so-called  Tent,  Great 
Tent,  and  Supreme  Tent  are  not  separate 
entitles,  any  more  than  a  legislative  assembly 
is  an  entity  distinct  from  the  people  of  a 
commonwealth.  It  Is  an  lostltutlon  for  con- 
venience only,  a  vehicle  for  the  collection  and 
disbursement  of  funds  necessary  to  meet  the 
mutual  obligations  of  the  mem  bets.  Bar- 
rows V.  Untual  Reserve  Life  Ins.  Co.,  101 
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Fed.  461,  81  C.  C.  A.  TL  "In  the  ordinary 
senBe  a  fratema]  order  Is  not  an  insurance 
company."  Peterson  v.  Manhattan  Life  Ins. 
Co.,  244  III.  829,  91  N.  B.  466,  18  Ann.  Oas. 
96.  The  membership  of  such  societies  speak 
In  mutual  conclave  through  selected  repre- 
sentatives, whose  voice  is  their  voice  and 
whose  act  is  their  act 

"Erory  member,  in  fact,  stands  in  the  pecu- 
liar dtdation  of  beiog  party  of  both  sides,  in- 
anrer  and  insnred."  Korn  v.  Iklotual  Assur- 
ance Society,  6  Oraneh,  192,  3      Ed.  195. 

The  latest  expression  to  this  effect  is  found 
In  Hartman  t.  National  Council  of  Knights 
and  lAdteB  of  Security  (Or.)  147  Pao.  931, 
where  U  is  said: 

"The  contract  is  not  purely  between  the  indi- 
vidual  member  and  the  corporate  organization. 
It  is  in  spirit  and  in  truth  a  covenant,  not  only 
witb  tbe  central  body,  but  with  every  other  in- 
dividual participating  In  tbe  benefits  afforded 
by  tbe  project,  for  ^e  concern  is  mutual,  and 
the  co-operation  of  every  member  is  eaaential 
to  its  success  as  an  insurance  society.  •  •  • 
Moreover  [she  was]  controlled  by  tbe  terms  of 
her  certificate  and  the  laws  of  the  order,  which 
are  made  a  part  thereof,  and  to  which  she  was 
subject,  havmg  had  her  part  in  tbe  enactment 
of  the  same  through  her  representatives." 

"Insurance  on  the  mutual  plan  being  different 
from  insurance  on  the  old-line  plan,  the  mem- 
bers of  the  company  are,  so  to  speak,  partnera." 
Haydel  v.  Mutual  Reserve  Fund  life  Ass'u  (O. 
C;  98  Fed.  200. 

'The  cOntractoal  relations  between  the  mem- 
bers and  the  association  should  not  lie  measured 
bv  the  standard,  or  determined  by  the  legal  prin- 
ciples, which  are  applicable  between  an  ordi- 
nary insurance  company  and  the  holder  of  one 
of  Its  policies.  The  insured  are  members  of 
the  association ;  each  baa  a  voice  in  all  proceed- 
ings pertaining  to  Its  buuness  or  general  wel- 
fare, and  In  some  ways  U  assimilates  apartner- 
ship,"  Miller  v.  Nattonal  Council.  60  £an.  2S4, 
76  Pac.  830. 

"The  fraternal  plan,  with  mutuality  and  with- 
out profit,  distinguishes  tbe  work  of  such  an  as- 
sociation from  a  commercial  enterprise."  Rey- 
nolds V.  Royal  Arcanum,  102  Mass.  160,  78  N. 
E.  120,  7  t.  R.  A  (N. ,  S.)  1154,  7  Ann.  Gas. 
776. 

"The  defendant  was  organized  upon  the  prin- 
ciple of  equality  and  mutuality  among  its  mem- 
bers, and  it  must  have  been  fairly  within  the 
contemplation  of  the  parties  that  changes  of 
membership  might  necessitate  changes  in  rates 
in  "order  to  preserve  that  equality.  •  »  ♦ 
Each  member  of  the  society  is  an  insarer  as 
well  as  an  Insured.  *  *  •  The  ai^ument  that 
the  amount  of  tbe  assessment  was  as  fixed  and 
unalterable  as  the  amount  of  benefit  to  be  paid 
entirely  overlooks  the  purpose  and  character  of 
the  defendant  and  the  dual  relation  of  its  mem- 
bers." Mock  V.  Supreme  Council,  121  App. 
Div.  474,  106  N.  T.  Supp.  155. 

There  being  no  contract  in  the  commercial 
sense,  but  a  mutual  promise  of  eivery  member 
to  pay  the  certificate  of  every  other  member, 
there  can  be  no  vested  right  in  any  provision 
of  the  contract,  either  express  or  Implied, 
that  18  not  subject  to  and  controlled  by  the 
du^  of  the  member  to  pay  the  cost  of  his 
own  Insurance,  for  under  no  construction  of 
a  mutual  contract  can  he  demand  more  than 
he  is  willing  to  give. 

"Each  member  participates  in  the  business  re- 
•nlta,  and  as  there  are  profits  or  losses,  so  is  bis 
Insurance  affected  in  Its  coat  to  him."  Swan  v. 
Mutual  Reserve  Fund  Life  Ass'n,  155  N.  Y.  9, 
49  N.  E.  208. 


He  cannot  throw  his  brothers  overboard 
under  the  guise  of  contract  and  vested  right. 
He  must  share  his  life  belt  with  all.  If  It  is 
not  strong  enough  to  sustain  him,  he  Is  In 
duty  bound  to  sink  to  the  same  level  with 
thran;  for  whatever  the  words  of  his  contract 
may  Imply,  It  is  to  be  measured  by  the  object 
of  the  society  which  he  has  bound  himself 
to  support 

The  error  of  the  New  York  case  and  the 
federal  case  relied  on  by  respondent  is  funda- 
mental. It  assumes  that  the  subject-matter 
of  the  contract  Is  a  promise  to  pay  $1,000  at 
the  death  of  the  memt)er  in  consideration  of 
a  sum  named.  This  Is  but  one  of  the  things 
to  be  considered.  If  we  are  to  make  any  one 
consideration  paramount  over  another,  it 
must  necessarily  be  the  object  of  tbe  society. 
When  that  Is  considered  it  cannot  be  said 
that  any  one  member  or  any  number  of 
members  who  have  joined  the  society  upon  a 
misconception  of  tbe  ability  of  the  members 
to  meet  their  mutual  obligations  by  the  as-  - 
sessments  agreed  upon  can  disassociate  his 
certificate  or  contract  and  insist  that  the  ob- 
ject of  the  fraternity  or  society  is  to  pay  him 
in  full  without  reference  to  bis  fellow  mem- 
bers. The  society  t)eing  mutual  and  every 
member  being  subject  to  the  same  burdens 
and  entitled  to  tbe  same  privileges,  it  fol- 
lows that  the  society  cannot  be  sustained  un- 
less the  supreme  representative  body  is 
granted  authority  to  do  tttat  which  will  bring 
the  greatest  good  to  the  greatest  numl}er. 
Or  it  being  possible  in  the  light  of  present  ex- 
periences to  do  that  which  will  reasonably 
insure  tbe  payment  of  all  certificates,  tbe 
agreement,  made  by  the  member  when  ac- 
cepting his  certificate  to  abide  by  all  the 
laws,  rules,  and  regulations  of  the  society 
that  may  have  been  or  that  might  thereafter 
be  passed,  binds  him  to  observe  such  legisla- 
tion as  Is  calculated  to  Insure  a  rate  auffl- 
dently  adequate  to  pay  the  cost  of  his  own 
insurance. 

"Mutuality  is  Its  controlling  feature.  It  is 
obvious,  therefore,  that  for  a  benefit  bestowed 
on  one  member  there  must  be  a  corresponding 
burden  imposed  on  the  otber  members  collective* 
iy,  and  that  a  proper  adjustment  of  the  benefits 
to  the  burdens  is  essentuil  to  its  existence  as  a 
mutual  organization.  Tbe  constitution  Is  the 
fundamental  compact  between  the  members,  and 
usually,  as  in  the  present  instance,  outlines  the 
plan  for  the  distribution  of  tbe  benefits  and 
adjustment  of  tbe  burdens  among  them.  Uner- 
ring foresight  is  not  the  gift  of  any  man  or 
tiody  of  men,  and  experience  aJone  can  demon- 
strate whether  the  plan  authorized  by  a  consti- 
tution is  the  best  or  even  practicable.  The  wel- 
fare of  the  association,  if  not  its  existence,  may 
demand  a  change  in  uie  constitution  and  a  re- 
adjustment of  the  relations  between  tbe  bene- 
fits and  burdens.  The  association  is  a  seif-gov- 
erning  t>ody,  and  it  is  for  its  members  to  deter- 
mine when  such  change  is  required  or  advisa- 
ble." Hall  T.  Western  Travelers*  Accident 
Aea'n,  69  Neb.  601,  86  N.  W.  170. 

"To  justify  interference  by  the  courts  and 
warrant  the  overthrow  of  by-laws  enacted  in 
the  mode  prescribed  by  the  by-laws,  it  must  be 
shown  that  there  wa*  an  abuse  of  power,  or 
that  the  latM  by-law  la  mureaeonable^  It  la  not 
enough  to  show  that  a  better  or  wiser  course 
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might  liave  been  pursued,  for  it  must  be  shown 
that  there  vas  an  abuse  of  diBcretion,  or  that 
the  by-law  is  bo  mireaBonable  as  to  be  void.  We 
do  not  affirm  that  a  benefit  societr  maT,  by  a 
change  in  its  by-laws,  arbitrarily  repudiate  an 
<AligatiOD  created  by  a  policy  of  insurance,  but 
we  do  affirm  that,  where  a  change  la  regularly 
nade  in  its  by*lawa,  and  the  motira  which  in- 
ineaeeB  the  obanga  is  an  honest  one  to  promote 
the  wrifaie  of  the  society,  and  the  members  are 
all  giren  an  opportunity  to  avail  themBdres  of 
the  change,  no  actionable  wrong  ia  done  tha 
memben  or  tbeir  beneficiaries.  It  may  aome- 
times  happen  that  the  interests  of  one  individ- 
ual, or  of  a  few  individuals,  may  b«  impaired, 
but  it  is  the  right,  and,  indeed,  it  is  the  duty,  of 
the  society  to  protect  the  intereata  of  the  many 
ratber  than  of  the  few.  Persons  who  become 
members  of  such  aocieties  must  take  notice  of 
this,  and  one  person  cannot  therefore  demand 
that  the  welfare  of  the  society  and  the  interests 
of  the  many  be  sacrificed  for  bis  sole  benefit." 
The  Supreme  Lodee,  Knights  of  Pythias  t. 
Enigh^  U7  Ind.  48&,  20  N.  E.  479,  S  B.  A. 
40». 

in  Nor  are  these  obserratlons  met  hy  the 
aoggeation  that  appellant  wag  In  a  way  Inred 
li^  an  ImproTldent  undertaking  by  the  pro- 
vision <tf  the  by-law  fixing  rates  whldi  we 
have  quoted,  the_  weechee  of  the  offlcera  of 
the  Supreme  Tent,  or  other  matters  tending 
to  show  an  ea^p^  There  being  no  con- 
tract In  the  strict  sense,  thrae  can  be  no  es- 
toppel When  respondent  Jcdned  he  agreed. 
In  c<Nulderati<m  of  a  promise  on  the  part  of 
other  members,  to  pay  htm  a  certain  sum 
that  he  would,  in  tun,  do  all  that  would  tw 
required  of  Mm.  He  became  an  Insurer  as 
well  as  an  assured.  He  cannot  get  away 
from  his  assoi^tes  If  he  would.  He  must 
meet  his  obligation  to  them,  and  all  this  leg- 
islation does  Is  to  call  upon  him  to  pay  his 
own  cost  as  a  member.  To  this  aid  he 
agreed  to  be  bound  by  the  laws  and  rules  of 
the  order  and  such  changes  as  might  there- 
after be  made. 

"There  is  no  vested  right  in  having  the  con- 
tract in  the  certificate  remain  uocfaan{;cd,  be- 
cause the  recosnition  of  the  power  to  make  new 
by-laws  is  necessarily  a  recognition  of  the  right 
to  alter  or  amend  those  theretofore  made." 
Klein  v.  Knijchts  and  Ladies  of  Security,  79 
Wash.  173,  140  Pac.  72. 

In  the  same  case  we  said: 

'To  destroy  a  vested  ripht  arising  out  of  a 
contract  ia,  in  some  way,  to  impair  or  destroy 
the  rights  guoraoteed  by  the  contract,  not  to 
enforce  them." 

It  seems  Idle  to  attempt  to  add  to  the  force 
of  this  language.  If  we  were  to  attempt  It, 
we  would  say  that  there  can  be  no  vested 
right  In  any  contract  so  long  as  a  duty  to  the 
other  contracting  parties  rests  upon  the  one 
asserting  it  and  his  duty  la  unperformed. 

It  is  lameutably  true  that  most,  if  not  all, 
of  the  fraternal  benefit  associations  with 
which  courts  have  been  called  upon  to  deal 
In  recent  years  were  founded  upon  false  as- 
sumptions and  self-deceptions,  a  purpose  to 
make  somrthing  out  of  nothing;  to  have 
otbers  do  for  us  without  doing  our  whole 
du^  to  ourselves  and  to  them.  And  the  pity 
of  It  all  is  that  those  who  promoted  and  or- 
ganized such  aasociatlons,  as  well  as  those  of 
US  who  have  joined  them,  were  undoubtedly 


honest  In  our  belled  We  did  not  know  the 
horse  was  blind  until  we  took  him  out  on  the 
road.  Insurance  societies  have  been  general* 
ly  oiqianlzed  and  built  up  among  young  men. 
Low  death  rates  for  the  first  few  years  made 
a  show  of  prosperity.  Time,  the  Increasing 
age  and  mortality  of  the  membership,  has 
brought  them  face  to  face  with  tiie  problen 
of  paying  those  who  die  In  age,  as  th^  have 
paid  those  who  died  In  youth.  It  tock  nearly 
50  years  for  the  truth  to  rise  to  the  surface 
of  oar  Infatuations  and  the  consequent  reali- 
zation that  a  new  member  who  In  fact  was 
not  paying  the  cost  of  his  own  Insurance  was 
a  liability  and  not  an  asset  to  assert  Itself. 
We  were  foolishly  blind  to  the  simple  equa- 
tion that  if  10  men  mutnaUy  promise  to  pay 
each  other  91,000  at  death,  $10,000  must  be 
gathered  fnnn  the  promisors  if  all  of  the  con- 
tracting parties  are  to  be  paid.  To  illustrate, 
it  Is  asserted  In  the  briefs,  and  Is  not  denied, 
that  respondent,  between  the  time  be  Joined 
the  order  and  the  time  be  brought  this  suit* 
had  paid  into  the  order  $1G9.  If  he  should 
attain  the  age  of  70  years  he  would  have 
paid  in  an  additional  9162  at  12  assessments 
per  year.  Wherefore  then  can  he  claim  that 
the  sodetyi  himself  and  his  comembers,  ^11 
continue  a  plan  that  must  surely  bring  inev- 
itable ruin  and  leave  the  greater  part  of 
its  certtflcates  unpaid,  when  a  resort  to  busi- 
ness principles  wUl  insure  stabilify?  At  65 
his  life  expectancy  Is  17.40  years.  If  he 
pays  an  assessment  at  the  new  rate  from  now 
on,  he  will  have  paid  in  at  the  expiration  of 
that  time  9620.40,  which  added  to  9168. 
makes  a  total  of  9795.40,  which  we  may  as- 
sume will  be  auflldently  Increased  by  interest 
accumulations  to  make  np  a  sum  sufficient  to 
mature  bis  certificate  or  meet  bis  obligation 
to  the  society,  whichever  way  it  is  put. 
Hence  req;H>ndent  was  bound  to  know,  as 
were  all  members  of  the  society,  that  their 
plan  was  Inadequate,  as  much  so  as  if  they 
had  each  agreed  to  pay  In  so  much  from 
month  to  month  for  a  term  of  10  years  and 
buy  tbon  a  piece  oi  property  at  a  certain 
price.  No  one  could  thereafter  claim  Invmsl- 
tlon  or  fraud  whm  a  simple  calculatlmi 
would  have  shown  that  the  net  accunralatimis 
would  not  be  more  than  50  per  cent  of  the 
amount. 

"The  theory  that  a  mutual  association  can  af- 
ford to  carry  its  members  at  less  than  cost  on 
account  of  its  increasing  membership  is  as  CbI- 
lacious  as  that  of  the  merchant  who  said  he 
could  afford  to  sell  goods  at  less  than  cost  be- 
cause he  sold  so  many  of  them."  Supreme  Bul- 
Ing  of  Fraternal  Mystic  Circle  t.  Kricson,  131 
S.  W.  92. 

For  these  reascms  it  is  held  by  the  greater 
number  of  cases  and,  as  we  think,  by  the 
greater  weight  of  authority,  that  it  is  with- 
in the  legislative  power  of  these  associations 
to  Increase  rates  to  the  plane  of  adequacy. 
As  said  by  the  Supreme  Court  of  the  United 
States: 

"There  Is  no  vested  right  to  a  continuation  of 
a  plan  of  inaorance  whicb  experience  might  dem- 
tmatrata  would  result  disastrously  touie  corn- 
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pany  and  iti  members."  Wiixbt  t.  Minnesota 
Hntnal  Life  Ins.  Co.,  198  U.  S.  657,  24  Sup. 
Ct  549.  48  Ll  Ed.  832. 

The  test  of  a  rested  right  Is  thus  defined  In 

8  Am.  &  Eng.  Enc.  ot  Law,  p.  1065: 

"The  true  criterion  appears  to  lie  In  the  deter- 
mination of  the  question  whether  or  not  an  ac- 
tionable property  right  has  in  fact  accrued;  if 
so,  it  canoot  be  divested;  but  it  is  otherwise  in 
case  sach  rights  are  only  prospective  or  iu  pro- 
cess of  accruing,  when  they  may  be  chaoged  or 
arrested  by  the  association  under  the  general 
gOTemiug  power,  provided  the  member,  in  bis 
eoDtraet  of  membership  has  agreed  to  conform 
to  aftw-«nacted  laws." 

lHAa  definition  is  smtftlned  by  practical' 
17  lOl  of  the  authorities.  Be^pondent  baa  no 
^IgUt  to  insist  that  the  society  shall  carry 
his  certlflcate  at  a  loss  because  of  the  form 
of  the  by-law  at  the  time  he  took  out  his 
certlflcate.  Hla  position  la  not  tauble*  for 
no  member  of  a  mutual  insurance  society  has 
a  rlgAt  to  insist  that  it  continue  to  do  busi- 
ness upon  an  unsound  basis  fOr  his  Indl- 
Tldnal  benefit. 

[3]  Etespondent  complains  that  in  the  plan 
proposed  no  attempt  was  made  to  meet  the 
allied  deficiency  In  rates  by  a  general  in- 
crease upon  all  of  the  members;  that  the 
entire  burden  is  cast  upon  those  who  attain 
the  age  of  60  years,  thus  forcing  members  of 
S6  years  and  over  into  a  class  to  take  care  of 
themselTes  as  1{  there  were  no  other  mem- 
bers. Respondent  overlooks  the  fact  that  the 
mortality  tables  show  that  at  abont  the  age 
of  S6  the  adequacy  of  the  or^Ehial  system  be- 
gins to  break  down.  It  is  not  an  arbitrary 
age  or  date  fixed  by  ttie  society  and  produc- 
ing a  class  dlstinctton.  It  is  the  woriclng  of 
the  law  ot  eiperlence  which  has  demonstrat- 
ed that  Qie  danger  of  defiinlt  to  the  members 
among  th^  societies  have  increased  under 
old  plans  in  geometrical  proportion  after  the 
member  has  reached  an  age,  approximately 
66  years.  However,  it  would  seem  that  In 
these  days  ot  understanding,  boin  of  experl- 
oice,  that  the  fallacy  of  the  "new-blood" 
theory  had  been  exploded,  or  If  there  had 
ever  been  anything  in  It,  that  no  lodge  could 
boge  to  succeed  by  loading  the  rate  upon 
men  stlU  young  enough  to  find  Insurance  at 
cost,  or  upon  men  who  have  been  paying  their 
own  way,  to  make  up  a  deficiency  for  those 
who  had  not 

"The  new-blood  theory  Is  simply  a  method  of 
selling  obligations  to  mature  in  the  future  at 
less  than  their  face  or  cost,  and  using  the  mon- 
ey thereby  obtained  to  temporarily  meet  the  ma- 
turing obligations  of  the  iOBtituti(ms.  It  works 
ont  simply  to  the  end  of  accumulating  liabilities 
for  which  no  provision  has  been  made,  and  for 
which,  under  the  cumulative  force  of  increasing 
(^ligations  maturing  more  and  more  rapidly, 
no  provision  can  he  made  In  the  end,  and  there- 
by results  in  ultimate  bankruptcy."  Anon, 

It  we  assume  that  a  society  might  lawful- 
ly load  young  men  and  new  members  to 
make  up  the  valuation  (see  Laws  1911,  c.  49, 
I  229),  the  result  wonld,  In  all  probability,  be 
disastrous.  The  young  man  In  health  would 
most  likely  go  Into  some  order  where  he 


would  not  be  subject  to  such  an  imposition. 
There  would  be  no  new  members. 

"The  chief  complaint  seems  to  be  that  other 
younger  men  were  not  raised  so  much  In  their 
assessments,  and  some  were  even  reduced;  but 
this  was  the  result  of  making  the  basis  of  as- 
sessment the  age  of  the  member  and  the  esti- 
mated cost  of  bis  insurance.  It  was  evident 
that  the  old  plan  was  a  failure,  and  tiie  Court 
of  Chancery  Appeals  report  that  some  change  in 
the  assessment  plan  was  necessary  to  accom- 
plish the  objects  and  purposes  of  the  order  and 
to  save  it  from  dissolution.  It  most  be  evident 
that  the  younger  men  would  not  be  burdened 
with  ttie  heavy  cost  of  insurance  upon  the 
older  ones,  and  they  would  not  join  the  order, 
and  would  withdraw,  if  such  a  rale  was  at- 
tempted ;  and  this  would  leave  the  older  men 
with  no  one  but  the  old  ones  upon  whom  to  re- 
ly for  their  protection.  As  we  view  it,  the  ef- 
fect of  this  rule  was  only  to  accentuate  the  dis- 
abilities of  old  age,  after  the  insured  had  en- 
joyed indemnity  for  many  years  at  leas  than 
cost;  and  we  cannot  see  that  the  basis  of  as- 
sessments was  unreasonable."  Conner  v.  Gold- 
en Cross,  117  Tenn.  540,  87  S.  W.  300. 

Bespondent  says  that  If  the  vrtiOa  burdea 
Is  put  upon  the  old  members,  he  will  be  turn- 
ed ont  and  all  fraternal  features  of  the 
Bodel?  destroyed.  This  may  be  true  In  a 
sense,  but  experience  has  no  doubt  taught 
the  lesson  that  the  fraternal  features  of  these 
societies  cannot  be  depoided  on  to  mattire 
deficiencies  In  other  men's  certiflcates  ron- 
idng  into  the  mUIlons.  Fraternity  that  will 
adorn  a  ritual  Is  we  thing;  fraternity  ttiat 
will  balance  the  debit  side  of  the  ledger  is 
quite  another  thing.  Each  life  must  pay  the 
cost  of  its  own  experiences  and  the  penalties 
attechlng  to  its  own  mistakes. 

There  are  some  cases  which  wonld  snstaln 
the  decree  of  the  lower  court,  but  ttie  great 
majority  of  the  courts  who  have  had  to  deal 
with  this  subject  have  held  to  the  contrary. 
Among  the  more  prominent  cases  sustaining 
our  view,  and  which  we  have  not  already 
dted  in  this  oi^Ion,  are:  Oaines  v.  Royal 
Arcanum  (C.  0.)  140  Fed.  978;  Qaut  v. 
Mutual  Reserve  Ass'n  (G.  C.)  121  Fed.  403; 
Schmierer  v.  Mutual  Reserve  Ass'n,  153  CaL 
208,  94  IPac  887,  16  L.  B.  A.  <N.  S.)  1047; 
Champion  v.  Hannahan,  138  111.  App.  387; 
Supreme  Lodge  K.  of  H.  v.  Bleler  (Ind.  App.) 
105  N.  E.  244;  Messer  v.  A.  O.  U.  W.,  180 
Mass.  321,  62  N.  E.  252;  Wlneland  v.  Mac- 
cabees, 148  Mich.  608,  112  N.  W.  696;  Wil- 
liams V.  Supreme  Council,  152  Mich.  1,  115 
N.  W.  1060;  Shepperd  v.  Bankers'  Union, 
77  Neb.  85,  108  N.  W.  188;  Clarkson  v. 
Supreme  Lodge  K.  P.,  Miller  v.  Same,  98 
S.  a  134,  82  S.  E.  1043. 

Respondent  concedes  the  right  of  a  society 
to  increase  rates  from  time  to  time  If  It  has 
reserved  the  right  to  do  ao  In  its  by-law& 
He  seeks  to  distinguish  the  cases  upon  which 
appellant  reiles  by  asserting  that  in  none  of 
them  was  there  an  assurance  in  the  by-laws 
that  the  rate  would  continue  for  the  life 
term.  There  Is  apparent  ground  for  this 
contention,  but  it  does  not  bear  the  test  of 
reason.  For  after  all,  the  so-called  warranty 
is  a  by-law.  The  right  to  amend  does  not  ex- 
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cept  any  one  or  moie  of  tlie  by-laws.  It  is  a 
general  reaerratton.  And,  furthermore,  tbere 
can  be  no  difference  in  principle  between  an 
assertion  In  the  by-laws  that  the  membra  will 
be  required  to  pay  no  more  than  the  publish- 
ed ratq  during  his  life  and  the  publication 
of  the  rates  without  sudi  assurance.  When 
It  Is  remembered  that  the  rates  of  such 
societies  are  almost  always  fixed  in  their 
by-laws,  and  that  members  Join  upon  the  un- 
derstanding that  they  are  taking  a  life  cer- 
tificate at  a  certain  rate  for  life,  we  cannot 
escape  the  conclusion  that  there  la  no  ground 
upon  which  the  cases  can  be  distinguished. 
In  the  one  the  so-called  contract  is  express; 
in  the  other  It  is  Implied.  When  reduced  to 
their  lowest  terms,  the  fact  that  some  cases 
lu^  one  way  and  some  another  way  Is  ap- 
parent to  all.  It  will  not  be  asserted  that 
respraulent,  did  not  assent  to  a  represoitatlTe 
form  of  gOTemment  It  Is  provided  for  in 
Uw  aame  way  as  the  rates  are  fixed,  by  a  by- 
law. The  representatlTe  body  hu  spoken 
tot  hbn.  Its  act  la-  his  act  and  is  binding 
upon  him,  so  that — 

"wbetber  this  reasoniog  Is  strictly  correct  we 
need  not  decide,  for  here  we  have  an  objecting 
member,  who  on  his  own  account  has  agreed, 
not  only  to  conform  to  the  present  laws  oif  the 
order,  but  also  to  such  future  laws  ss  may  be, 
from  time  to  time,  enacted  by  the  official  body 
(oveming  the  same,  and  aa  to  such  contracts 
the  better  reasoned  cases  hold  that  asKsoments 
may  be  raised  by  anch  societies  under  such  re- 
served power  to  amend  by-laws,"  Supreme 
Lodge,  K.  of  H.,  V.  Bleler,  supra. 

Nether  are  we  prepared  to  bold  that  the 
increased  rate  la  a  Tiolatiim  of  respondent's 
contract  Under  his  certificate  aa  writtoi 
the  society  might  levy  any  number  of  assess- 
ments. He  agr^,  in  consideration  of  the 
promise  of  his  fellow  members,  to  pay  bis 
beoefidary  91.000  at  death,  to  pay  all  aasesa* 
meats  necessary  to  meet  death  losses.  It 
waa  held  in  Wineland  t.  Maccabees  of  the 
World,  148  Mich.  608, 112  N.  W.  696: 

"We  have  no  doubt  that  it  was  lawful,  and  no 
violation  of  contract  rights,  for  defendant  to  in- 
crease the  number  of  assessments  to  meet  the 
deDianda  arising  from  the  death  (A  membtfs. 
There  seems  to  be  no  good  reason  why  fewer 
aaseasments,  at  a  greater  rate,  should  not  be 
levied,  so  long  as  tine  increase  in  rates  is  pro- 
portioaal;  young  and  old  members,  alike  con- 
tributing. Whether  snch  action  be  a  mere  de- 
tail in  management  aimed  at  procuring  for  dis- 
tribution the  same  sum  of  money  in  a  different 
way,  or  intended  to  actually  increase  the  con- 
tribntions  over  present  necessitiea  for  distribu- 
tion and  to  accumulate  a  fund,  it  may  be,  so 
long  as  it  is  [proportional  and  reasonable,  sup- 
ported, as  against  a  protesting  member,  by  his 
agreement  in  hfs  application  to  conform  to  and 
be  governed  by  laws  to  be  from  time  to  time 
made  by  the  representative  governing  body  of 
the  association.**  Supreme  Lodge  of  Frater- 
nal XJnIoQ  of  America  v.  Say  (Tex.  Civ.  App.) 
166  S.  W.  46. 

If]  Although  it  Is  not  necessary  to  our 
decision,  it  may  well  be  questioned  whether 
under  this  state  of  facts  a  court  of  equity 
would  interfere  to  protect  respondent  Hfs 
grievance  goes  not  to  the  amount  of  his 
asseasment  for  the  society  could  levy  a  like 


amount  under  its  old  rates,  but  to  12ie 
method. 

Having  In  mind  tlie  character  of  the 
society  and  its  objects,  it  would  seem  that 
there  Is  no  room  for  equitable  interference; 
for  by  his  assent  to  unlimited  assessments 
respondent  has  subacxlbed  to  the  right  of  the 
Boclely  to  perpetuate  Itself.  In  law  he  has 
acknowledged  that: 

"There  must  be  a  premium  somewhere  which 
represents  the  normal  cost  of  permanent  in- 
surance, which  is  based  upon  the  law  of  mor- 
tality, and  below  which  point  no  organization, 
on  any  plan,  can  safely  promise  permanent  in- 
surance protectitm  at  a  uniform  price  for  life." 
Anon. 

[S]  Respondent  further  contends  that  in- 
asmuch as  there  is  a  reserve  fund  of  some- 
thing like  112,000,000,  the  society  cannot 
raise  his  rate  until  that  Is  exhausted.  In 
other  words,  granting  the  right  to  the  society 
to  raise  rates  In  the  event  of  a  necessity, 
that  such  necessity  is  not  present;  that  the 
society  is,  because  of  such  surplus.  In  a 
flourishing  and  prosperous  condition.  It  is 
likely  that  there  is  no  word  In  the  lexicon 
of  business  terms  so  little  understood  or  so 
mlsai^led  aa  the  word  "surplus,"  or  reserve, 
when  used  In  connection  with  mutual  Insur- 
ance companies  or  societies.  A  surplus  ac- 
cimiulated  over  the  necessities  of  an  old-line 
life  company  la  a  tangible  thing  to  which  any 
policy  holder  ot  creditor  may  look  for  the 
satisfaction  of  hla  claim.  It  is  an  asset  of 
the  company.  On  the  other  hand,  an  ap- 
parent surplus  of  a  fraternal  society  may  be 
merely  a  mortuary  fund,  or  an  accumulation 
to  meet  a  deficiency  in  rates  so  that  In 
the  end  the  accumulation  will  balance  the 
deficiency.  It  generally  repraents  a  loading 
over  what  may  be  called  a  possible  minimum 
contract  rate.  It  la  a  modem  thing  among 
fraternal  sodetlea.  Indeed  the  thought  waa 
generally  discountenanced  tD  their  earlla 
years.  Necessity  has  driven  them  into  the 
only  open  port  An  accumulation  to  balance 
the  deficiency  In  rates  is  a  bridge  over  which 
the  society  may  pass  from  the  quicksands  of 
bankruptcy  to  the  high  ground  of  business 
solvency.  The  surplus  or  reserve,  whichever 
it  may  be  called,  is  a  trust  fund,  and  in  that 
sense  Is  In  truth  a  liability,  and  not  an  as- 
set. Its  purpose  is  to  pay  death  claims,  not 
to  retire  policies  during  the  life  of  the  mem- 
ber, and  until  it  Is  shown  that  the  society  is 
c(dlecting  more  than  is  reasonab^  necessary 
to  insure  its  solvency,  no  living  member  can 
claim  a  remedy  or  an  Individual  Interest  In 
It  Under  the  record  before  us  the  so-called 
surplus  Is  a  mortuary  fund.  The  member 
has  no  vested  Interest  and  no  power  to  con- 
trol Its  disposition  during  his  life.  Its  dis- 
position within  legal  bounds  Is  for  the  officers 
duly  elected  and  authorized  to  act  for  the 
sodeCy.  Niblack  on  Benefit  Societies  (2d 
Ed.)  p.  238 ;  Kentucky  Mutual  Security  fund 
Co.  T.  Turner,  80  Ky.  66S,  IS  S.  W.  101  A 
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like  contention  was  made  In  the  Ericson  Case 
and  answered  In  this  way: 

"The  facts  show  that  appellant  had  paid  all 
death  claims  and  other  benefits  that  had  ac- 
crued, and  had  left  in  its  treasury  in  1908  $225,- 
000  subject  to  the  payment  of  such  claims  as 
there  should  thereafter  accrue.  But  that  ap- 
pellant was  therefore  'in  good  financial  condi- 
tion,' or  that  this  sum  was  'surplus  assets  over 
all  liabilities.'  is  a  non  sequitor,  a  fallacy  that 
has  proved  ue  UDdoing  of  many  life  insurance 
companies,  and  especially  fraternal  associations. 
What  are  the  assets  of  a  life  insurance  com- 
pany? The  money  which  it  has  in  its  treasury 
and  the  money  which  it  will  hereafter  be  able 
to  collect  under  its  contracts  with  its  policy 
holders,  above  its  necessary  expenses.  What 
are  its  liabilities?  The  amounts  unpaid  on 
claims  that  have  already  accrued  and  the 
amount  which  it  has  promised  to  pay  by  its 
contracts  of  insurance  which  will  accrue  in  the 
future.  If  its  assets  exceed  its  liabilities  as 
thus  stated,  it  is  in  good  financial  condition ; 
otherwise  it  is  not.  Many  fraternal  insurance 
orders,  honestly  conducted,  have  been  lured  to 
their  destruction  by  this  mirage  apparent  of 
accumulated  surplus  during  the  early  period  of 
their  existence.  •  •  •  Among  institutions 
bom  of  the  wisdom,  philanthropy,  and  altruism 
of  modern  times,  none  are  more  capable  of,  or 
are  accomplishing,  greater  good  than  mutual 
fraternal  benefit  societies,  and  it  is  encouraging 
to  see  some  of  them  awakening  from  this  delu- 
A<m  to  whidi  too  many  of  them  have  been  eiT- 
en  over.  A  mutual  insurance  association  has 
no  capital  stock,  and  can  pa^  Its  policy  holders 
only  out  of  the  money  paid  m  by  them  and  the 
accumulated  interest  thereon.  A  statement  of 
its  affairs  at  an  early  period  of  its  existence 
may  show  what  is  frequently  called  a  'surplus,* 
when  it  is  hopelessly  insolvent  in  the  sense 
that  it  cannot  possibly  meet  its  future  obliga- 
tions. In  1907  this  onler  had  insured  its  mem- 
bers in  the  sum  of  $39,937,000.  This  was 
its  liability.  Its  real  assets  wet-e  not  the  so- 
called  $225,000  surplus  in  its  treasury,  but  the 
amount  that  it  would  collect  from  its  members 
in  the  future.  Whether  or  not  it  was  in  good 
financial  standing  depended  upon  the  adequacy 
of  its  rates,  which  It  appears  was  not  consider- 
ed by  the  court." 

The  Insurance  Code  seems  to  have  been 
drawn  upon  this  theory.  After  declaring 
that  societies  may  create  and  Invest  a  Bar- 
plus,  and  that-  the  society  may  grant  paid- 
up  or  extended  Inanrance  If  bo  provided  by 
the  laws  of  the  society,  It  says: 

"Such  grants  shall  in  no  case  exceed  in  val- 
ue the  portion  of  the  reserve  to  the  credit  of 
Huch  members  to  whom  tliey  are  made."  Ses- 
sion Laws  1911,  S  210,  p.  270 

— and: 

"No  member  or  beneficiary  shall  have  or  ac- 
quire individual  rights  therein  or  become  enti- 
tied  to  any  apportionment  or  the  surrender  of 
any  part  thereof,  except  as  provided  in  section 
two  hundred  ten."   Section  214. 

The  reserve  Is  stfU  far  short  of  the  de- 
ficiency in  appellant's  ccmtxact;  and,  inas- 
much as  the  undisputed  facts  show  that  re- 
spondent has,  not  met  the  cost  of  his  own  in- 
surance, it  follows,  if  bis  argument  were 
otherwise  sound,  he  has  no  interest  in  the 
reserve. 

Respondent  contends  that  his  contract  has 
been  violated  in  this:  That  his  Insurance 
Viua  been  changed  from  a  semlendowmcnt 
policy,  maturing  at  the  age  of  70  years,  to  a 
straight-lite  policy.  We  do  not  concede  that 


this  question  is  before  tbe  court  at  tbe  pres- 
ent time,  although  some  of  the  aufboriUes 
cited  in  this  opinion  sustain  the  rl^t  of  the 
society  to  do  so. 

[I]  Neither  has  respondent  a  r^ht  to  re- 
scind and  recover  the  amoimt  paid  as  dues 
and  assessmente.  The  society  has  not  re- 
pudiated its  contract;  It  is  endeavoring  to 
perform  it  Respondent's  contributions  to  the 
sodety  have  not  met  the  cost  of  carrylhg  his 
certificate,  and  so  long  as  he  has  bad  pro- 
tection for  less  than  cost  he  cannot  complala 

This  la  the  first  time  the  question  raised 
by  this  appeal  has  been  before  our  court. 
Because  of  its  importance  and  the  far-reacli- 
ing  effect  of  our  decision,  we  have  endeavored 
to  make  it  plain  that  a  member  of  a  ben- 
eficiary society  having  a  democratic  or  repre* 
sentative  form  of  government  has  no  right, 
under  a  certificate  providing  for  a  change 
of  by-laws,  as  does  the  certificate  held  by  re- 
spondent, that  can  be  called  vested,  except  a 
ris^t  to  insist  that  the  face  or  amount  to  be- 
come due  under  his  cdhtract  shall  not  be 
lessened  or  impaired,  that  the  object,  plan, 
spirit,  and  pui^ose  of  such  a  society  is  writ- 
ten into  its  certificate ;  that  the  true  meaning 
of  the  promise  to  obey  its  rules  and  regula- 
tions and  such  changes  ahd  amendmeute  as 
thereafter  may  be  made  Is  Oiat  the  society 
may,  from  time  to  time,  correct  its  mistakes, 
or  take  such  st^  as  may  be  necessary  to 
keep  ite  promises,  and,  further,  where  it  ap- 
pears to  be  necessary,  it  is  a  recognition  of 
a  duty  resting  up(m  the  society  so  to  do ;  that 
a  member  has  a  vested  interest  only  in  the 
object  of  the  society,  and  in  turn  Impliedly 
agrees,  notwithstanding  the  state  of  the  by- 
laws at  the  time  of  Joining,  that  the  society 
may  so  legislate  that  Ite  certificates,  whether 
matured  by  death  or  time,  will  be  worth 
their  t&ce ;  that  the  accomplishment  of  this 
purpose  is  a  mere  detail  and  so  long  as  all 
members  similarly  situated  are  treated  alike 
and  no  member  is  called  uptm  to  pay  more 
than  the  cost  of  his  certificate,  as  may  be  de- 
termined by  the  mortuary  and  experience  ta- 
bles recognized  by  the  laws  of  this  state, 
there  can  be  no  Just  cause  of  complaint  on 
the  part  of  any  one  that  a  by-law  fixing  Im- 
possible rates,  followed  by  a  clause  saying 
that  sucli  rates  shall  continue  so  long  as  the 
mnuber  remains  In  good  standing.  Is  -to  be 
measured  by  the  objects  of  the  order,  and 
is  of  no  higher  order  than  any  other  by-law. 
for  tbe  very  evident  reason  that  the  object  of 
the  society  to  pay  tbe  face  of  each  certificate 
cannot  be  accomplished  unless  such  by-law 
is  amended. 

It  may  seem  that  our  holding  works  a 
hardship  to  those  of  us  who  became  members 
in  our  younger  days,  but  the  mistake  was 
ours.  The  society  was  not  to  blame.  Our 
mistake  was  its  mistake,  but  whatever  the 
result  may  be  to  those  of  as  who  have  passed 
the  age  limit,  we  have  had  insurance  for 
which  we  have  paid  less  than  cost,  and  under 
the  holding  of  the  conrts  and  legislative  eu- 
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actments  In  most  of  the  states,  each  mis- 
takes wUl  not  occur  again,  and  fraternal  in- 
surance will  be,  in  the  end,  what  it  assumed 
to  be  In  the  beginning — insurance  at  cost 
and  as  sound  as  any  insurance  of  whatever 
kind  can  be. 

[7]  It  Should  not  be  understood  that  we 
are  holding  that  a  member  has  no  remedy 
against  the  fraudulent  and  arbitrary  acts  of 
the  officers  of  a  fraternal  society.  The  ques- 
tion in  this  case  goes  solely  to  the  power  to 
legislate  in  representative  assetnbly,  and 
whether  such  legislation  can  affect  respond- 
ent's initial  rata  of  assessment.  If  we  have 
not  made  these  things  plain  and  our  reason- 
ing is  BO  far  faulty,  it  would  seem  that  our 
holding  is  neverthele^  comi)elled  by  a  con- 
sideration of  the  provisions  of  tbe  Insurance 
Code  (Laws  191 L  c.  49). 

That  these  societies  were  organized  and  for 
many  years  have  continued  to  do  basiness 
upon  a  fundamentally  unsound  basis  has 
been  known  to  all  who  hare  had  the  interest 
or  the  courage  to  make  a  simple  arithmetical 
calculation.  It  has  been  found  that  In  so  far 
as  maturing  certlQcates  upon  tbe  lives  of 
members  are  concerned,  fraternity  is  not  al- 
ways a  dependable  factor.  This  condition  be- 
came apparent  to  most  of  these  societies  a 
long  time  ago  and  some'  of  them  have  at- 
tempted to  meet  the  situation  by  their  own 
efforts  and  by  appropriate  legislation  within 
their  governing  bodies.  Progress  has  been 
slow.  Men  are  loath  to  lose  faith  in  their 
Ideals.  Wherefore,  to  insure  the  future  sta- 
bility of  societies  Uien  doing  business  and  to 
prevent  the  organization  by  designing  men  of 
new  societies  with  inadequate  rates,  and 
which  could  not  be  promoted  in  the  light  of 
the  experience  of  other  societies  without  prac- 
ticing fraud  upon  prospective  members,  the 
state,  in  the  exercise  of  its  sovereign  right 
to  r^nilate  insurance  companies,  has  defined 
the  status  of  fraternal  beneQt  societies  and 
provided  the  terms  under  which  tfaey  may  do 
or  continue  to  do  business  in  the  state  of 
Washington.  Laws  1911,  c.  49,  art.  6,  $  214. 
It  provides: 

"That  no  aodety,  domestic  or  foreign,  shall 
hereafter  be  incorporated  or  admitted  to  trans- 
act basiness  in  this  state,  which  does  not  pro- 
vide for  stated  periodical  cnntributions  auffi- 
dent  to  provide  ror  meeting  the  mortuary  obli- 
sadons  contracted,  when  valued  upon  tbe  basis 
of  the  National  Fiatemal  Congress  Table  of 
Mortality" 

— and  that  after  1013  all  societies  now  doing 
bnslDess  In  the  state  shall  be  subject  to  the 
law.  It  provides  for  annual  reports  to  the 
insurance  commissioner  and  a  valuation  of 
existing  and  outstanding  certificates  and  a 
standard  of  valuation. 

"The  laws  of  such  society  shall  provide  that 
if  the  stated  periodical  contributtons  of  the 


members  are  insufficient  to  pay  all  matured 
death  and  disability  claims  in  full  and  to  pro- 
vide for  the  creation  and  maintenance  of  tbe 
funds  required  by  its  laws  additional,  increased 
or  extra  rates  of  contribution  shall  be  collect- 
ed from  tbe  membeta  to  meet  aucb  deficiency; 
and  such  laws  may  provide  that,  upon  the  writ- 
ten application  or  consent  of  toe  member,  his 
certificate  may  be  charged  with  its  proportion 
of  any  deficiency  disclosed  by  valuation,  with  in- 
terest not  exceeding  five  per  cent,  per  annnm." 
Session  Laws  1911,  art.  6,  i  228,  p.  292. 

And,  further,  that  If  tbe  valuation  shows  a 
deficiency  of  more  than  10  per  cent.,  the  so- 
ciety mast  reduce  sudi  deficiency  at  a  rate 
of  not  less  than  5  per  cent"  each  three  years 
succeeding.  Section  229.  It  is  made  the 
duty  of  the  insurance  commissioner  to  wind 
up  the  affairs  of  .  any  society  which  has  not 
complied  with  the  law  or  is  not  carrying  out 
its  contracts  In  good  faith  (we  take  It  that 
good  faith  is  to  be  mensured,  not  by  the  in- 
tent, but  by  the  statute).   Section  230. 

The  rate  fixed  by  the  society  for  the  re- 
spondent, and  which  by  reference  to  the  stat- 
ute we  are  bound  to  assume  is  necessary  to 
mature  bis  certificate,  being  no  higher  than 
tbe  National  Fraternal  Congress  rates,  it 
follows  that  respond«it  cannot  complain,  for 
the  society  has  done  only  what  the  state 
would  have  required  but  for  its  voluntary  ac- 
tion. Tbe  law  of  the  state  is  a  part  of  every 
contract  of  insurance.  Finnell  v.  Franklin, 
55  Colo.  156,  184  Pac  122. 

"Compliance  with  the  general  laws  of  tbe 
state  affectiB^  such  corporations  [beiMV<dent  and 
beneficial  associatious]  is  as  essential  to  their 
continued  existence  as  to  their  creation."  3 
Am.  &  Eng.  Enc.  Law,  1049. 

[S]  This  is  a  suit  In  equity  and  the  allow- 
ance of  costs  is  a  matter  within  the  discre- 
tion of  the  court  The  case  has  an  Impor- 
tance to  the  appellant  aside  from  the  reversal 
of  tbe  case.  It  is  a  test  case,  which  affects, 
not  alone  the  respondent,  but  every  member 
of  the  society.  A  penalty  should  not  be  put 
upon  a  member  because  he  has  seen  fit  to 
question  tbe  act  of  the  api>ellant  in  raising 
Its  rates.  The  briefo  and  abstract  filed  by 
appellant  are,  in  the  Judgment  of  the  writer 
of  this  opinion,  unnecessarily  long,  and  If 
costs  were  allowed  for  them,  It  would  in  a 
way  operate  as  a  penalty.  Considering,  then, 
the  nature  of  the  case  and  the  good  faith  of 
the  respondent  and  the  fact  that  the  opinion 
affects  every  member  of  the  order,  we  have 
decided  that  the  costs  shall  be  borne  by  the 
appellant. 

The  decree  of  tbe  lower  court  is  reversed, 
and  tbe  cause  remanded,  with  instructions 
to  enter  a  decree  denying  to  respondent  tbe 
relief  prayed  for  in  his  complaint 

MORBIS,  C.  J.,  and  MOUNT  ana  PAR- 
KER, 33.,  concur.  HOLGOMB,  J.,  takes  no 
part 
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NATIONAL  LUMBER  &  BOX  CO.  v.  TITLE 
GUAHANTY  &  SURETY  CO. 
(No.  12614.) 

(Supreme  Coart  of  WiuhiDgtoD.  May  29, 1916.) 
Municipal  CoBPouTxons  «s>347  —  Stubt 

lUTBOVEMENT  CfONTBACTS—BOH DB  OF  COH- 
TBACTOE  —  LUBILITT  —  "FbOVISIOHB  AND 

Supplies." 

A  bond  of  a  street  improTement  contractor, 
conditioned,  as  required  by  Rem.  &  BaL  Code, 
S  1159,  to  pay  persona  lumishing  "provisions 
and  supplies"  for  carrying  on  the  contract,  He- 
cures  rentals  for  a  donkey  engine  used  on  the 
work. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
GorporatioDB,  Gent  Dig.  H  679,  877;  Dec.  Dig. 
«=s»347.] 

Department  1.  Appeal  from  Superior 
Court,  Chehalla  County;  Mason  Irwin, 
Judge. 

Action  by  the  National  Lumber  &  Box 
Company  against  the  Title  Guaranty  &  Sure- 
ty Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Frank  Beam,  of  Aberdeen,  for  appellant. 
Bridges  &  Braener,  ot  Aberdeen,  tor  lespond- 
ent 

PARKER,  J.  The  plaintiff,  National  Lum- 
ber &  Box  Company,  seeks  recovery  upon 
three  street  Improvement  contract  bonds  exe- 
cuted by  William  Dutcher,  as  principal,  and 
the  defendant,  Title  QuaraolT  &  Surety  Com- 
pany, as  surety.  Trial  before  the  court  witb- 
out  a  jury  resulted  In  flndiugs  and  Judgment 
in  tavor  of  the  plaintiff  in  the  sum  of  $375, 
from  wbich  the  defendant  has  appealed. 

The  bonds  sued  upon  were  given  to  secure 
the  performance  by  Dutcher^  as  contractor, 
of  three  street  improvement  contracts  for  the 
dty  of  Aberdeen,  and  also  to  secure  payment 
by  him  to  all  persons  furnlsi^g  him  with 
provisions  and  supplies  for  the  carrying  on 
of  the  contracts.  The  bonds  were  executed 
In  compliance  with  section  1169,  Rem.  &  BaL 
Code,  relating  to  contracts  for  public  im- 
provements. The  contracts  and  bonds  were 
executed  In  the  fall  of  1910,  and  thereafter 
the  work  under  the  contracts  was  prosecuted 
by  Dutcher  up  until  May,  1911,  when  he  be- 
came Insolvent  and  unable  to  proceed  further 
in  the  performance  of  the  contracts.  On 
June  3, 1911,  respondent  presented  to  the  city 
council  of  the  city  of  Aberdeen  a  notice  of 
claim  for  the  rental  of  a  donkey  engine 
which  It  had  furnished  to  Dutcher  for  use  in 
the  performance  of  the  contracts.  This  no- 
tice was  presented  with  a  view  of  complying 
with  section  1161,  Rem.  &  Bal.  Code,  as  a 
condition  precedent  to  Its  right  to  sue  upon 
the  bonds.  Respondent's  claim,  as  evidenced 
by  the  notice,  was  for  rent  of  the  engine  for 
six  months  at  a  monthly  rental  of  $75  per 
month,  which  was  claimed  as  the  agreed 
rental  and  the  period  of  time  the  engine  was 
used  by  Dntcher  upon  the  work  of  the  con-i 
tracts. 


Counsel  for  appellant  contends  that  Uie 
trial  court  erred  in  overruling  Its  demurrer 
to  respondent's  complaint  The  only  argu- 
ment advanced  in  this  behalf  Is  that  the  rent- 
al of  a  donkey  engine,  used  as  this  one  was. 
Is  not  Included  within  the  terms  "provisions 
and  supplies"  as  used  In  section  1159,  Rem.  & 
BaL  Code,  and  Is  therefore  not  a  secured  Item 
under  the  torms  of  a  bond  given  In  accord- 
ance with  that  section.  This  question  has 
been  disirased  of  adverse  to  counsel's  conten- 
tion by  our  decision  In  Hurley-Mason  Co.  v. 
American  Bonding  Co.,  79  Wash.  564,  140 
Pac.  575,  where  we  held  that  the  rental  of  a 
pump  and  hoisting  derrick,  furnished  to  a 
contractor  to  be  used,  and  actually  used,  in 
the  erection  of  a  dty  bridge,  was  secured  by 
a  bond  given  In  compliance  with  this  law.  It 
seems  plain  to  us  that  there  Is  no  difference 
In  principle  between  the  securing  of  rental 
for  such  an  appliance  and  the  securing  of 
rental  for  a  donkey  engine  used  upon  public 
work  as  this  one  was.  Connsel's  argument 
seems  to  be  directed  largely  to  an  effort  to 
secure  the  overruling  of  that  decision.  We 
are,  however,  satisfied  with  the  conclusion 
there  reached,  and  think  the  question  does 
not  require  further  discussion. 

Counsel  strenuously  argues  that  the  evi- 
dence does  not  support  the  conclusion  reach- 
ed by  the  trial  court,  especially  in  that  the 
Judgment  Is  excessive.  We  deem  it  sofflcient 
to  say  that  we  have  carefully  read  all  of  the 
evidence  as  found  In  the  statement  ot  facts, 
and  are  unable  to  say  that  the  evidence  does 
not  preponderate  In  favor  of  the  conclusion 
reached  by  the  trial  court 

Other  claimed  errors  redate  to  rulings  of 
the  trial  court  upon  motions  of  appellant  di- 
rected to  respondent's  complaint  Tbepe  are 
presented  to  us  practically  without  argument 
and  wholly  without  citation  of  authorities. 
There  may  have  been  technical  error  in  the 
rulings  complained  of,  bat  in  view  of  the 
whole  record  we  think  they  were  In  any 
event  without  prejudice  to  appdlant's  rights. 

The  Judgment  Is  affirmed. 

MORRIS,  C.  J.,  and  MOUNT.  CHAD- 
WICK,  and  HOLGOMB,  JJ„  concur. 


STATE  8X  reL  HANNBBOHL  ft  nx.  T.  SU- 
PERIOR COURT  OF  PACIFIC  COUN- 
TY et  al.   (No.  12757.) 
(Supreme  Court  of  Washington.   May  29, 1916.) 

1.  JUnOBB    ®=>51    —    DlSQUAUnCATXOIT  TO 

Act— Motion  fob  Chanqb— Ai»idavhv-Ju- 

BISDICTION  of  L'OUBT. 

Filing  of  motion  for  diani^  of  judge,  ac- 
companied by  affidavit  of  prejudice,  divested  the 
judge  of  jurisdiction  to  further  proceed. 

[Ed.  Note.— For  other  cases,  see  Judges,  C!ent 
Dig.  K  224-231 ;  Dec.  Dig.  «=»51.] 

2.  APPBARANCE  4=»&— DnCUBBKB  OPBBATIIfO 
AS. 

Where  no  rule  bad  been  entered  against  de- 
fendant he  was  not  In  default  snd  a  demurrer 
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filed  without  obtainine  leave  of  court  waa  an  ap- 
pearance, and  it  was  error  to  strike  out  the  de- 
murrer for  failure  to  obtain  leave  of  court. 

[Ed.  Note. — For  other  caaes,  see  Appearance, 
Cent  Vis.  H  28-41;  Dec  Dig.  «!=»8.] 
8.  JtJDOES  «=»51— DlSQUALmOAIUHV  TO  AOT 

—Motion  fob  Chanqc. 

Filing  by  defendant  of  motion  for  change 
of  judge,  accompanied  b?  affiderit  of  prejudice, 
in  connection  with  his  first  appearance  in  the 
action  before  entry  of  defanlt,  was  a  compliance 
with  the  statute,  and  the  judge  must  grant  the 
change. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  H  224-231 ;  Dec  Dig.  «=»61.] 

Department  2.  Mandamus  by  the  State, 
on  the  relation  of  M.  A.  Hannebohl  and  wUe 
against  the  Superior  Court  of  Padflc  County 
ud  the  Judge  tbereot  Writ  granted. 

Fred  M.  Bond,  of  South  Bend,  for  appel- 
lants.   Pan]  Holbrook,  of  Raymond,  tor  te- : 

q(>ondent& 

PER  CURIAM.  Relators  aned  oat  an  al- 
temadTe  writ  of  mandate  addressed  to  re- 
spondent, upon  his  refusal  to  grant  relators' 
motion  for  change  of  judge.  Relato»  w«re 
served  in  the  action  below  on  March  2d  and 
4tli,  respectlTely.  On  April  1st  they  appear- 
ed by  filing  a  demurrer,  at  the  same  time  fil- 
ing a  motion  for  change  of  jndge,  accom- 
panied by  tbe  usual  afddavlt  of  prejudice. 
On  April  Sth  counsel  for  plaintiff  b^ow  mov- 
ed for  relators*  defanlt,  and  at  the  same  time 
called  up  for  bearing  relators*  motion  for 
cliange  of  Jndge.  Upon  this  bearing  respond- 
ent held  that  relators  had  no  standing  In 
court,  as  they  had  appeared  without  having 
obtained  leave  of  court  Relators'  demurrer 
and  motion  yr^n  stricken,  and  plalntUTs  mo- 
tion ft>r  defanlt  granted.  Upon  these  facta 
the  writ  must  be  granted. 

[11  Tb»  filing  of  the  motion  for  change  of 
jndge,  accompanied  by  the  afSdavlt  of  prej- 
udice, divested  the  lower  court  of  Jurisdic- 
tion to  further  proceed  In  the  action.  State 
ex  rel.  Russell  v.  Superior  Court,  77  Wash. 
631,  138  Pac  291,  and  cases  cited. 

[t]  There  is  no  merit  In  the  contention 
that  relators  were  In  default,  or  that  their 
demnrrer  was  properly  stricken  because  of 
their  failure  to  obtain  leave  of  court  before 
appearing  in  the  action.  Although  the  time 
for  appearance  had  expired,  no  rule  had  been 
entered  against  relators,  and  they  were  not 
in  default,  nor  was  it  necessary  for  them  to 
obtain  leave  of  court  before  entering  their  ap- 
pearance in  the  action.  The  filing  of  the  de- 
murrer was  such  an  appearance. 

[3]  The  filing  of  the  motion  for  change  of 
Jndge,  being  made  la  connection  with  the 
relators'  first  appearance  in  tbe  action,  was 
a  full  compliance  with  the  statute.  Much  is 
said  by  counsel  for  respondent  as  to  the 
abuse  of  this  statute.  Conceding  that  fact,  it 
does  not  eliminate  the  mandatory  features  of 
the  statute  and  the  necessity  for  a  full  com- 
pliance with  its  terms.    The  fault  must  be 


corrected  by  the  Legislature  ai^  not  by  the 

courts. 

We  find  no  merit  In  tbe  objections  to  the  Is- 
suance of  the  writ,  and  the  same  will  Issue. 


WIIiIiBTT  ft  OL.E80N  v.  JAMEOKB. 
(No.  12541.) 

(Supreme  Court  of  Washington.    May  20, 

1915.) 

RBCXIVEBS  «»96— ATXOBNITB*  FSES— PXBSOff- 

AL  LUBIUTT. 

Where  attorneys  were  employed  by  a  re- 
ceiver of  an  insolvent  corporation  under  an  or- 
der of  tbe  court  autharizing  sacli  employment, 
and  where  tbe  receiver,  the  attorneys  partici- 
pating, in  good  faith  endeavored  to  procure  a 
proper  allowance  of  attorneys'  fees  from  the 
court,  and  paid  over  to  the  attorneys  the  entire 
amount  allowed  by  the  court,  such  attorneys 
could  not  hold  the  receiver  personally  liable  for 
the  value  of  their  sendees. 

[Ed.  Note.— For  other  casM,  see  Beedvers, 
C«Dt.  Dig.  it  17a-176;  Dee.  Dig.  ^»0S.] 

Department  1.  Appeal  from  Superior 
Court,  King  Coun^;  John  E.  Humphries, 
Judge. 

Action  by  WUlett  &  Oleson  against  J.  F. 
Janecke.  Judgment  for  platnUffs,  and  de> 
fendant  appeals.  Reversed. 

Geo.  B.  Cole  and  John  Wesley  Dolby,  both 
of  Seattle,  for  appellant  Edward  Judd,  at 
Seattle,  for  respondents. 

PARKER,  J.  TtM  plalntlfrs,  copartners  en- 
gaged in  the  practice  of  law  In  Seattle,  com- 
menced this  action  in  the  superior  court  for 
King  county  seeking  recovery  of  compensa- 
tion for  legal  services  rendered  by  them  to 
the  defendant  as  receiver  for  the  Angeles 
Brewing  &  Malting  Company,  an  insolvent 
corporation.  Trial  before  the  court  without 
a  Jury  resulted  In  findings  and  Judgment 
against  the  defendant  personally,  from  which 
he  has  appealed  to  this  court 

The  undisputed  facts  which  we  regard  as 
determinative  of  the  rights  of  the  parties 
may  be  summarized  as  follows:  In  April,, 
1910,  appellant  was  by  the  superior  court 
for  Clallam  county  appointed  receiver  for 
the  Angeles  Brewing  &  Malting  Company,  a 
corporation  with  Its  principal  place  of  busi- 
ness in  that  county.  Tbe  corporation  was 
then  insolvoit,  and  appellant  was  appointed 
receiver,  and  took  charge  of  the  property  and 
affairs  of  the  corporation,  and  continued  to 
act  as  receiver  until  July,  1914,  when  be  was 
succeeded  by  another  receiver.  Soon  after 
appellant's  appointment  as  receiver  an  order 
was  made  by  tbe  superior  court  for  Clallam 
county  In  the  receivership  proceedings  au- 
thorizing and  directing  him  to  employ  coun- 
sel to  advise  him  touching  his  duties  as  re- 
ceiver and  to  represent  him  in  litigation  in 
which  he  as  receiver  might  become  a  party. 
Appellant  thereupon  employed  respondents 
for  that  purpose.  There  Is  nothing  In  tbe 
record  pointing  to  any  employment  <Kf  the 
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respondents  by  appellant  to  advise  him  or  to 
represent  blm  or  his  interests  other  than  In 
his  official  capacity  as  receiver,  nor  Is  there 
anything  In  the  record  Indicating  that  appel- 
lant agreed  to  become  pei-sonally  liable  to 
the  respondents  for  their  compensation. 
Manifestly,  respondents  fully  understood  that 
this  was  the  nature  of  their  employment 
Thereafter  respondents  entered  upon  their 
employment  and  continued  to  render  services 
to  the  appellant  in  the  Interest  of  the  re- 
^Ivershlp,  but  not  otherwise,  while  he  con- 
tinued to  act  as  receiver.  Respondents  claim 
that  their  services  so  rendered  were  of  the 
reasonable  value  of  ¥15,000,  and  that  they 
also  disbursed  in  expenses  incident  to  their 
services  $629.65.  Appellant  has  paid  respbnd- 
«Dtfl  $5,670.50,  which,  according  to  respond- 
«nts'  claim,  would  leave  a  balance  of  $9,- 
958.06,  for  which  Judgment  was  rendered  in 
this  action  in  their  favor  against  appellant 
personally.  There  occurred  upon  the  settle- 
ment of  the  appellant's  account  as  receiver 
in  the  superior  court  of  Clallam  county,  ac- 
-cording  to  the  testimony  of  one  of  the  re- 
-spondents.  as  set  forth  In  the  abstract,  the 
ioUowlng: 

"The  attorneys  for  the  receiver  [respondents] 

f)re[>ared  a  tinal  report  covering  all  of  the  do- 
ogs  of  the  receiver  from  his  appointmeDt  to 
July  23,  1913.  This  final  report  was  heard  on 
September  29  and  30,  1913.  All  vouchers,  books 
of  account,  and  records  of  every  kind  were  tak- 
•en  to  the  court,  and  the  matter  was  thoroughly 
investigated.  The  court  asked  for  further  in- 
-formation  as  to  certain  items.  This  was  fur- 
nished in  the  nature  of  a  supplemental  report 
and  argument  The  court  did  not  pass  on  the 
report  at  that  time,  but  ordered  a  supplemental 
report  to  be  filed  covering  the  period  from  July 
28,  1913,  to  March  1,  1914.  This  the  attorneys 
prepared  and  filed.  At  the  bearing  on  the  re- 
port  of  July  23,  1913,  evidence  bad  been  intro- 
duced that  S15,000  waa  reasonable  compensa- 
tion to  be  allowed  for  tbe  legal  services  render- 
■ed.  The  supplemental  report  of  March  1,  1914, 
•contained  a  statement  that  the  attorneys  for  the 
receiver  bad  submitted  to  the  receiver  a  bill  for 
-$16,000,  which  the  receiver  reported  was  rea- 
sonable, and  asked  for  an  aUowance  of  that 
■amount.  A  copy  of  that  report  was  served  on 
each  attorney  who  had  appeared  in  tbe  case, 
together  with  a  notice  of  the  time  and  place 
of  hearing  the  report,  and  a  notice  to  serve  and 
file  any  objections  or  exceptions.  No  objec- 
tions or  exceptions  of  any  kind  were  filed.  The 
•creditors  were  represented  at  the  bearing  by 
two  attorneys  who  attacked  tbe  reimrt  in  other 
particulars,  bat  did  not  object  in  any  way  to 
4ia  aUowance  of  tbe  $15,000  fee  claimed.  Two 
additional  expert  witnesses  testified  at  that 
hearing  that  $15,000  was  reasonable  compensa- 
tion for  the  legal  services  rendered.  There  were 
certain  negotiations  affecting  the  form  of  the 
order  to  be  entered  on  the  final  reports,  and 
thereafter,  on  May  S,  1914,  the  court  signed  and 
entered  an  order  as  drawn  by  the  plamtiffs  in 
this  'case,  with  certain  immaterial  exceptions. 
Plaintiffs  then  resigned  as  attorneys  about  May 
lOj  1914.  The  judge  having  charge  of  the  re- 
ceivership made  allowances  to  the  receiver  of 
$4,750  on  account  of  legal  services,  but  has 
made  no  further  allowances." 

We  quote  this  testimony  to  show  that  ap- 
pellant has  in  good  faith  endeavored  to  pro- 
cure from  the  court  in  the  receivership  pro- 
•ceedings  an  aUowance  ot  attomer'a  fees  In 


the  full  amount  Maimed  by  resjwndents,  and 
also  to  show  that  respondents  participated 
in  the  efforts  of  appellant  to  procure  the  al- 
lowance of  attorneys'  fees  claimed  by  them. 

[1]  Counsel  for  appellant  contend  that  he 
is  not  personally  liable  to  respondents  for 
their  services  rendered  to  him  as  receiver. 
We  are  of  the  opinion  that  this  contenUon 
must  be  sustained  In  the  light  of  the  facts 
we  have  noticed.  Counsel  for  respondents 
invoke  the  general  rule  that  an  allowance  of 
attorneys'  fees  In  cases  of  this  nature  ts 
properly  made  to  the  receiver,  and  not  di- 
rectly to  the  attorneys,  and  that  the  attorneys 
must  look  to  the  receiver  for  their  compen- 
sation, citing  84  Cyc.  465,  and  other  author- 
ities. This  is  tbe  general  rule  applicable  to 
an  allowance  of  attorneys'  fees  made  upon 
the  settlement  of  a  receiver's  account  But 
It  does  not  follow  that  attorneys  employed  by 
a  receiver  In  pursuance  of  an  authorization 
made  by  the  court  for  attorneys*  services  sole- 
ly In  relation  to  the  receivership  may  hold 
the  receiver  personally  liable  when  the  re- 
ceiver has  in  good  faith  endeavored  to  pro- 
cure a  proper  allowance  of  attorneys'  fees  by 
the  court,  and  has  paid  over  to  such  attor- 
neys the  entire  amount  allowed  by  the  court, 
especially  where  the  attorneys,  as  here,  have 
participated  with  the  receiver  In  his  efforts 
to  procure  the  allowance  claimed.  In  the 
text  of  23  Am.  &  Eng.  Ency.  Law,  1098,  we 
read: 

"A  receiver  is,  of  course,  liable  upon  any  valid 
and  authorised  contract  made  in  the  course  of 
his  duties.  The  liability  of  a  receiver  ufwn 
contracts  entered  into  in  his  official  capacity 
is  not  however,  personal,  but  as  a  representa- 
tive of  the  trust  The  enforcement  of  such 
contracts,  or  the  payment  of  damages  for  their 
nonperformance,  must  fall  primarily  upon  the 
property  and  fund  in  the  hands  of  the  court" 

We  are  quite  unable  to  understand  why 
this  rnle  Is  not  applicable  here.  Respondents' 
contract  of  employment  wltb  the  receiver 
manifestly  contemplated  Bervlces  to  be  ren- 
dered by  them  only  in  the  Interest  of  the 
trust  Their  right  to  compensation  was,  we 
think,  of  the  same  nature  as  that  of  any 
other  contractual  oblation  Incurred  by  the 
receiver  as  aucb,  and  did  not  result  in  a  pri- 
mary personal  liability  on  tbe  part  of  the  re- 
ceiver. Of  course,  the  receiver  might  ren- 
der himself  personally  liable  by  special  con- 
tract or  by  failure  to  act  In  good  faith  look- 
ing to  the  paymrat  out  ot  the  trust  property 
of  an  obligation  he  Incurs  as  receiver,  but 
we  have  no  such  case  here.  In  Yanderbllt  v. 
Central  R.  R.  Co.,  43  N.  J.  Eq.  669,  684,  12 
Atl.  188,  196,  considering  the  nature  of  the 
liability  incurred  by  the  receiver  by  bis  con- 
tracts made  as  such,  Justice  Magie,  speaking 
for  the  court,  observed: 

"When  a  receiver  has  thus  acquired  discre- 
tionary powers  to  operate  an  insolvent  railroad, 
his  positton  is  peculiar,  and  the  contracts  be 
makes  for  that  purpose  are  sal  generis.  Such  a 
receiver  is  not  exempt  from  liability  to  answer 
for  Injuries  Inflicted  by  the  wrongdoing  or  neg- 
ligence of  those  he  employs  io  operating  the 
railroad.  Xet  the  llaMlity  u  not  a  pezsonai  on<^ 
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but  only  falls  on  Hie  recelTer  as  tli«  represent- 
ative of  tbe  property  and  fond  toanaged  by  the 
court,  and  damagea  recovered  for  auch  iniuriea 
are  to  be  thua  collected,  Tet  upon  auch  liabil- 
ity QO  suit  can  be  brought  except  by  leave  of 
tbe  court  which  appoiated  the  receiver.  Such 
leave,  however,  cannot  be  denied,  Dnlesa  the 
claim  appears  manifestly  unfounded  and  vexa- 
tions. Palys  Jewett,  32  K.  J.  Eg.  302: 
little  V.  Dusenberry.  46  N.  3.  Law,  614  [50 
Am.  Rep.  4451.  Analogous  principles  should 
be  applied  to  those  acts  of  a  receiver  which  con- 
stitQte  contracts  with  third  persons  In  the  oper- 
ation of  an  inaolvent  railroad  in  Us  charce. 
'Sfbt  liability  of  a  receiver  upon  snch  contracts 
is  not  personal,  but  as  a  representative  of  the 
trust.  The  enforcement  of  them,  or  the  pay- 
ment of  damages  for  bis  oonDerformance  of 
them,  must  fall  primarily  npon  the  property  and 
fund  in  tbe  hands  of  the  court." 

In  Walsh  r.  Raymond,  58  Conn.  251,  20 
Atl.  464,  IS  Am.  St  Sep.  264,  there  was  in- 
volved an  attempt  on  tbe  part  of  ooonsel  who 
had  rendered  l^al  services  tor  a  receiver  to 
hold  the  recdver  personally  liable  for  com- 
pensation  therefor  under  drcnmstances  quite 
similar  to  those  here  Involved.  In  holding 
that  the  receiver  could  not  be  bo  htid,  Jus- 
tice Hall,  speaking  for  tbe  court  said: 

"A  receiver  ia  uniformly  regarded  as  on  officer 
of  the  court.  He  is  the  servant  to  whom  the 
court  intrusts  the  property  in  custodia  l^to  of 
which  the  court  itself  is  the  guardian.  He  is 
resrarded  as  the  executive  officer  of  a  court  of 
chancery,  in  much  the  same  sense  as  the  sheriff 
ia  the  executive  onicer  of  a  court  of  law,  and 
the  sooda  or  property  in  his  hands  are  aa  much 
in  the  custody  of  the  law  aa  if  levied  upou  un- 
der an  execution  or  attachment.  High  on  Re- 
ceivers, {  2.  Baldwin,  J.,  in  giving  the  opinion 
of  tbe  court  in  Beverley  v.  Brooke,  4  Grat.  [Va.] 
ZUS,  mya :  The  receiver  is  the  officer  and  rep- 
resentative of  tiie  court,  subject  to  its  orders, 
accountable  In  sucb  manner  and  to  such  persons 
as  tbe  court  may  direct,  and  having  in  hCs  char- 
acter as  receiver  no  personal  interest  but  that 
arising  out  of  bis  responsibility  for  the  correct 
and  faithful  dischai^  of  hia  duties.  It  Is  of 
no  consequence  to  him,  bow,  or  where,  or  to 
whom,  the  court  may  dispose  of  tbe  funds  in  bis 
hands,  provioed  the  order  or  decree  of  the  court 
fumiuiea  to  him  a  sufficient  protection.' 

"It  is  evident  that  a  receiver  must,  in  the 
absence  of  statutory  authority,  derive  his  pow- 
OB  largely  from  the  established  practice  of 
courts  of  equity,  and  in  this  respect,  ae  well  as 
hia  relations  to  the  court  appointing  him,  and 
the  consequent  restriction  upon  his  powers,  a 
receiver  occupies  a  sotnewhaC  different  position 
from  that  of  an  executor  or  administrator. 
Strictly,  a  receiver  baa  no  riffat  to  incur  any 
liability,  or  in  any  way  hazard  the  fund  in  bis 
custody  without  the  consent  of  tbe  court. 
•   *  • 

"We  cannot  conceive  that  an  attorney  at  law, 
whose  every  act  must  be  with  full  Itnowledge  that 
he  is  acting  for  an  officer  of  the  court,  will  com- 
plain that  in  accepting  employmeut  for  a  re- 
ceiver be  is  held  to  do  so  with  the  understand- 
ing that  bis  compensation  will  depend  upon  the 
amount  that  may  be  allowed  him  therefor  by 
the  court  upon  uie  final  accounting  of  the  re- 
ceiver. Any  other  rule  would  subject  the  receiv- 
er to  expensive  litigation  after  his  final  ac- 
cowttink  and  diacbarge  from  hia  trust  by  the 
court  We  do  not  mean,  howew,  to  be  under- 
stood as  holding  tiiat  a  receiver,  wbile  acting  as 
auch,  cannot  make  himself  personally  liable  up- 
on his  contracts  or  otherwise,  but  aimply  that 
be  will  be  protected  so  long  as  be  acta  strictly 
nnder  the  orders  of  the  court  appointing  him. 


Counsel  for  respondents  call  our  attaitUm. 
to  and  rely  upon  observations  made  by  this 
court  In  Re  Sullivan's  Estate.  36  Wadi.  217, 
223,  78  Pac.  94S,  &47,  as  follows: 

"The  allowance  for  attorney's  fees  Is  not  made 
to  the  attorney,  but  to  tbe  administrator,  as  a 
necessary  expenditure  incidental  to  his  settle- 
ment of  the  estate.  There  la  no  relation  be- 
tween the  administrator's  attorney  and  the  es- 
tate, and  he  can  assert  no  claim  a^inst  the 
estate  for  his  services,  but  the  administrator  is 
himself  liable  In  a  aoit  by  the  attorney." 

^ese  remarks  were  made  In  connection 
with  the  administration  of  an  estate  of  a  de- 
cedent where  there  was  involved  nothing 
but  the  right  of  tbe  administrator  to  an  al- 
lowance as  against  tbe  estate.  The  auestion 
of  whether  the  attorney  could  recorer  from 
the  administrator  more  than  the  amount  al- 
lowed by  the  court  in  the  settlement  of  Ms 
accotmt  was  not  tiiere  involved.  The  above 
quotation  from  Walsh  v.  Raymond  pointing 
out  the  difference  between  the  powers  of  ad- 
ministrators and  receivers,  we  think,  Is  in 
any  event  sufSclent  to  show  that  the  remarks 
of  the  court  in  Be  Sullivan's  Estate  would 
not  be  controlling  here. 

We  conclude  that,  under  the  fitcts  disclos- 
ed bj  this  record,  the  respondents  have  no 
right  of  recover;  whatever  against  appellant 
personally. 

Tbe  ju^ment  of  tbe  trial  court  Is  re- 
versed. 

MORRIS,  a  I.,  and  MOUNT,  CHAD- 
WICK,  and  HOIICOMB,  JJ^  concur. 


MTBR3  et  aL  v.  CALHOUN.  DENN7  A. 
BWING.    (No.  12311.) 

(Supreme  Court  of  Washington.   June  3,  1015.) 

1.  VsNDOa  AND  PnaCHASEB  «s»36— Tauditx 
01  COIlTaACTB  —  BaPBEBgNTATIONB  AS  TO. 

Land. 

A  statement  In  a  vendor's  proapectua  that 
tbe  genuine  fruit  soil  of  the  Yakima  Valley 
was  denominated  volcanic  ash  loam  was  not  ii 
representation  that  the  soil  of  hia  land  was  vol- 
canic ash  loam,  but  that  it  was  what  was  gen- 
erally denominated  as  such  when  applied  to  the 
Takima  Valley. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  40,  62,  53 ;  Dec  Dig. 
«=3»36.] 

2.  Vendob  and  PnacHAsxit  «=3l01— Rescis- 
sion BY  Vbndob— WArvEB— Necebsitt  Of- 
Demand. 

After  a  vendor  baa  waived  a  clause  of  tbe 
contract  making  time  o£  the  essence,  the  pur- 
chaser may  not  be  put  In  default  until  after  a 
demand  has  been  made  upon  him  for  a  compli- 
ance with  hia  contract  and  a  reasonably  time 
has  elapsed  in  which  to  comply  with  the  de- 
mand, but  it  is  only  when  tbe  language  or  con- 
duct of  the  vendor  is  such  aa  to  indicate  a  pur- 
pose to  waive  the  right  to  forfeit  that  such 
right  will  be  denied  without  a  demand  and  time 
to  comply  therewith. 

{Ed.  Note.— For  other  caaes,  see  Vendor  and 
Purchaser,  Cent  Dig.  SI  170-174;  Dec.  Dig. 
^101.] 
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3.  Vendor  and  Pubchasbb  ^salOl— Besois- 
sion  BT  Yendob  — Waivek— Neoessitt  or 
Dbuakd. 

Defendant  sold  land  to  plalntlffii  b;  a  con- 
tract which  made  time  of  the  essence,  and  pro- 
vided that  oD  default  in  any  payment  the  con- 
tract at  the  vendor's  option  should  be  void,  and 
^1  payments  thereunder  should  be  forfeited. 
Its  prerident  BubaeQuently  told  one  of  the  pur- 
■chaBera  not  to  worry  about  the  payments,  and 
one  payment  was  accepted  after  it  became  due. 
The  purchaaera  sued  to  rescind  the  contract  for 
false  representations  and  for  damages,  and  the 
vendor  tha«after  served  a  notice  declarini?  the 
contract  canceled  for  defiaolt,  and  declaring  a 
forfeiture  of  all  payments.  Meld  that  the  pur- 
^chaserg,  having  repudiated  the  contract,  were 
not  in  a  position  to  insist  that  the  vendor  had 
waived  its  right  to  rely  on  the  provision  as  to 
time  and  the  vendof  had  a  right  to  claim  a  for- 
feiture without  tendering  performance  of  the 
contract,  as  modified  by  the  elimination  of  such 
provision,  as  the  purchasers  could  not,  in  the 
same  action,  ask  for  a  resdsBion  and  an  en- 
forcement m  the  contract. 

[Ed.  Note.— For  other  eas«,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  lTO-174;  Dec.  Dig. 
■«=»101.] 

Department  2.  Appeal  from  Superior  Court, 
King  Countr ;  John  R.  Mitchell,  Judge. 

Action  by  Sophie  J.  Myers  and  others 
against  Calhoun,  Denny  &  Ewlng,  now  the 
<jidhoun,  Denny  &  Ewlng  Investment  Com- 
pany. From  a  judgment  for  defendant, 
plaintiffs  appeal.  Affirmed. 

Walter  S.  Fulton  and  Donworth  &  Todd, 
All  of  Seattle,  for  appeUanta.  J<^  P.  Hart- 
man  and  Arthur  E.  Nafe^  both  of  Seattle, 
for  respondent 

MAIN,  J.  The  purpose  of  this  acUon.  was 
to  secure  a  reBdssion  of  a  real  estate  con- 
tract datmed  to  have  been  Indiuied  by  fraud- 
ulent representations,  and  for  damages  In- 
curred in  improving  the  land  covered  by  the 
contract  After  the  Issues  were  framed,  the 
cause  waa  tried  to  the  court  sitting  without 
a  Jury,  and  resulted  In  a  Judgment  in  favor 
«C  the  defendant.  From  this  Judgment  the 
plaintiffs  appeal. 

On  January  8,  3.910,  the  defendant  con- 
tracted to  sell  to  the  plaintiffs  a  certain 
tract  of  land  conaistti^  of  approximately 
40  acres,  located  in  Benton  coun^,  Wash. 
The  purchase  price  of  the  land  was  $6,000. 
On  the  date  the  purchase-money  receipt  was 
issued  to  W.  E.  Myers,  one  of  the  plaintiffs, 
there  was  paid  the  sum  of  $500.  This  pur^ 
4dutae-nioney  receipt  contained  the  providon 
that: 

"It  is  expressly  understood  and  agreed  that 
this  deposit  is  to  be  returned  to  the  purchaser 
if  upon  inspection  by  him  on  or  before  Febru- 
ary S,  1910.  ttie  above  deacribed  land  is  found 
to  be  not  as  stated  in  the  following  paragraphs : 

"1.  The  land  is  good  frait  land  of  easy  slopes 
and  cultivable  character.  •  •  •" 

The  other  paragraphs  referred  to  are  not 
here  material. 

Mr.  Myers  did  not  visit  the  land,  owing 
to  the  fact  that  he  was  told  by  the  sale's 
agent,  KEr.  Elwell  of  the  respondent  com- 
pany, that  It  was  then  llkdy  covered  with 


snow.  During  the  negottations  whidi  took 
place  prior  to  making  the  initial  paymoit 
and  giving  the  purchase-money  receipt,  the 
plaintiffs  were  eAtoi  a  booklet  or  prospectus 
whidi  contained  matter  descriptive  of  the 
land.  The  pari^raph  in  the  booklet  covering 
the  subject  of  soli  Is  as  follows: 

"Soil.  As  is  quite  ^erally  known,  flie  genii- 
ine  fruit  soil  of  the  Yakima  Valley  is  denomi- 
nated volcanic  ash  loam.  This  peculiar  forma- 
tion is  found  in  but  few  parts  of  the  country 
and  is  necessary  to  the  production  of  the  hirii 
quality  commerdal  fruit  of  which  the  world 
lias  beard  ao  much.  As  it  varies  in  depth  and 
texture  in  different  parts  of  the  Yakima  Valley, 
choice  of  land  for  purely  orchard  purposes  moat 
be  carefully  made.  The  soil  of  Bed  Mountain 
Orchards  is  peculiarly  adapted  to  the  raising 
of  high-grade  winter  apples.  *  *  « " 

The  respondent  at  the  time  waa  selling  the 
lands  denominated  In  the  proepectna  as  "Red 
Mountain  Orchards,  Taklma  Valley,  State  of 
Washington.**  Some  days  after  the  pur- 
chase-money receipt  bad  been  given,  a  formal 
contract  of  sale  waa  executed.  Uils  contract 
is  dated  January  11.  1010.  The  purchase 
money  receipt  provided  that: 

"Begular  contract  to  be  executed  within  ten 
days  from  the  date  hereof." 

The  contract  of  parchase,  aa  well  as  the 
purchase-money  receipt,  provided  that  the 
balance  of  the  purchase  price,  to  wit,  $S,500, 
was  to  be  paid  semiannually  thereafter,  on 
or  befbre  the  dates  of  July  ISOt  and  Janu- 
ary 16th.  Deferred  payments  were  to  draw 
Interest  at  7  per  coit  per  annum.  TUs  oaa- 
tract  mode  time  the  emence  thereof  and 
provided  that: 

"In  case  of  failure  of  the  second  party  [the 
purchaser]  to  make  any  payment  or  perform 
any  of  the  covenants  made  herein,  at  the  op- 
tion of  the  party  of  the  first  part,  this  contract 
shall  be  null  and  void,  and  all  payments  made 
hereunder  shall  be  forfeited  and  retained  by 
the  party  of  the  first  part  in  full  flatinfacticm 
and  liQuMati(Hi  of  all  damages  sostalned.'* 

After  the  execution  of  the  contract,  the 
payments  falling  due  on  July  15,  1910,  and 
January  15,  1911,  respectively,  were  paid 
when  due.  With  each  of  these  payments, 
the  accrued  interest  was  paid.  During  the 
montii  of  March,  1911,  the  ajw^lants  moved 
upon  the  land,  and  employed  one  O.  B.  Mor- 
gan, who  had  owned  and  resided  on  land  In 
the  vicinity  for  A  number  of  years,  to  tal» 
charge  of  the  Improvements  which  they  con- 
templated making^  such  as  clearing,  grad- 
ing, fencing,  and  planting.  Under  the  di- 
rection of  Mr.  Morgan  approximately  $4,- 
000  was  CTpaided  upon  the  land.  A  small 
portion  was  planted  to  fruit  trees.  The 
plalntlCb  remained  upon  the  land  until  about 
the  let  of  July,  1011.  They  then  returned 
to  Seattle,  and  Mr.  Myers  called  upon  the 
president  of  the  defendant  company  in  an 
effort  to  get  the  price  of  the  land  reduced 
because  the  grading  and  putting  the  land  In 
shape  for  cultivation  was  costing  more  than 
the  appellants  had  anticipated.  No  reduc- 
tion In  the  price  was  made;  but  during  Qu 
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commsatlon,  the  preBldent  of  the  defendant 
company  told  Mr.  Myers  "not  to  worry  about 
the  payments;  that  they  would  be  as  easy 
as  possible."  This  is  the  Temlon  of  the  con- 
Teraation  as  given  by  Mr.  Myers,  and  Is  not 
oontroverted  In  any  material  respect  by  the 
respondent.  Soon  after  this  eonversatloD, 
Mr.  and  Mrs.  Myers  went  to  Arizona,  where 
they  remained  until  the  summer  or  fall  of 

1912.  The  9500  payment  and  accrued  inter- 
est due  on  July  15,  1911,  was  not  paid,  but 
oo  March  0,  1912,  the  $600  falling  dne  on 
July  15,  1911,  was  paid.  This  payment  did 
not  Include  any  accrued  Interest.  No  pay- 
ment was  made  or  tendered  under  the  con- 
tract subsequent  to  the  payment  of  $500  on 
March  9,  1912.  Dnrtng  the  time  the  appel- 
lants were  in  Arizona,  the  labd  was  given 
practically  no  care  or  attention  by  any  one, 
and  by  reason  of  this  fact  much  of  the  mon- 
ey expended  In  Improvement  was  practically 
lost-  On  July  10,  1912,  the  appellants  leased 
the  property  to  one  A.  E.  Wahn  for  a  term 
of  years  terminating  on  the  1st  day  of  No- 
Tember,  191S,  for  the  cultivation  principally 
of  alfalfa.  Little  was  done  by  Wahn  under 
this  lease  because,  as  he  testified,  Mr.  Myers 
declined  to  acknowledge  It  before  a  notary 
or  other  proper  officer.  After  the  return  of 
the  appellants  from  Arizona,  and  some  time 
durli^  the  month  of  October,  1912,  they 
were  advised  by  one  F.  O.  Hnntley,  a  faortl- 
coltnrlst,  that  the  land  covered  by  the  con- 
tract was  not  volcanic  ash  loam,  and  was 
not  adapted  to  the  raising  of  high-grade  win- 
ter ai>ples.  Thereafter  and  on  the  29tb  day 
of  October,  1912,  they  caused  their  attorneys 
to  address  a  letter  to  the  respondent  This 
letter  claims  that  the  land  was  not  as  repre- 
sented, and  suggested  reparation  for  the 
damage.  What  reply,  if  any,  was  made  to 
this  letter  does  not  appear.   On  January  24, 

1913,  the  present  action  was  Instituted  for 
the  purpose,  as  above  stated,  of  securing  a 
rescission  of  the  contract,  and  for  damages. 
On  the  8th  day  of  May,  1918,  the  defendant 
answered  the  complaint  On  August  28, 
191S,  the  respondent  served  written  notice 
upon  the  appellants,  declaring  the  contract 
canceled  for  failure  to  make  the  payments 
as  provided  for,  and  declaring  a  forfeiture 
of  all  money  i>aid,  as  liquidated  damages. 
On  October  15,  1913,  the  respondent  sold 
and  conveyed  the  lands  covered  by  the  con- 
tract, together  with  26  other  and  adjoining 
acres,  which  last-mentioned  land  was  abont 
half  the  value  per  acre  aa  the  first,  to  one 
Samuel  Archer  for  the  sum  of  $6,500;  cash 
$5,000,  and  a  mortgage  hack  for  $1,500. 
Thereafter,  on  October  24,  1913,  Archer 
leased  the  land  to  A.  K.  Wahn,  who  was 
then  In  possession  under  his  former  lease 
from  Mr.  and  Mrs.  Myers,  and  contracted 
to  sell  him  an  undivided  one-half  Interest 
therein.  After  the  trial  a  judgment  was  en- 
tered canceling  the  contract  and  forfeiting 
to  the  respondent  as  liquidated  damages 
Om  moa^  which  bad  been  paid  thereon. 


This  case  presents  two  questions:  First, 
was  the  land  covered  by  the  contract  adapted 
to  the  raising  of  high-grade  winter  apples? 
and  second,  was  the  forfeiture  notice  given 
by  the  respondent  effective? 

[1]  I.  The  claim  that  the  land  was  not  as 
represented  Is  based  principally  upon  two 
grounds:  (a)  That  It  was  not  volcanic  ash 
toam ;  and  (b)  that  It  was  not  adapted  to  the 
raising  of  high-grade  winter  apples.  The 
oral  representations  made  during  the  time 
the  negotiations  for  the  sate  were  pending 
.  were  not  in  any  material  respect  different 
from  those  contained  in  the  prospectus. 
Much  of  what  Is  contained  in  the  paragraph 
la  the  prospectus,  above  quoted,  is  the  ex- 
pression of  an  opinion.  It  Is  not  claimed 
that  the  action  can  be  based  upon  anything 
else  than  a  misrepresentation  as  to  a  fact 
The  representation  was  not  that  the  soil  was 
volcanic  ash  loam,  but  a  general  statement 
that  it  was  quite  generally  known  that  "the 
genuine  fruit  soil  of  the  Taklma  Valley  is 
denominated  volcanic  ash'ttfam."  This  was 
a  limitation  of  the  term  'Volcanic  ash  loam** 
to  what  was  generally  denominated  as  such 
when  applied  to  Yakima  Valley.  The  other 
statem«it,  that  "the  soil  of  Red  Mountain 
Orchards  is  peculiarly  adapted  to  the  raising 
of  high-grade  winter  apples,"  is  the  one  up- 
on which  the  appellants  mainly  rely.  The 
appellants  cite  authorities  for  the  purpose 
of  supporting  their  contention  that  this  Is  a 
representation  as  to  a  fact  while  the  re- 
spondent cites  authorities  in  support  of  Its 
ctmtentlon  that  even  the  statement  last  quot- 
ed Is  the  expression  of  an  opinion,  and  not 
the  assertion  of  a  fact  Without  reviewing 
these  authorities.  It  will  be  assumed  for  the 
purposes  of  the  present  case  that  the  repre- 
sentation is  one  of  fact  and  not  the  expres- 
sion of  an  opinion.  The  question  then  arises 
whether  the  lands  covered  by  the  contract 
were  in  fact  adapted  to  the  raising  of  high- 
grade  winter  apples.  The  appellants  claim, 
and  their  evidence  tends  to  support  the  po- 
sition, that  the  land  was  not  adapted  to  that 
purpose.  The  respondent  claims  that  the 
representation  that  the  land  was  adapted 
to  the  raising  of  hlgb-grade  winter  apples 
was  true  In  fact,  and  the  evidence  introduced 
In  Its  behalf  tends  to  support  this  claim.  It 
Is  argued,  however,  that  the  evidence  of  the 
appellants'  witnesses  should  be  given  great 
weight  because  of  th^r  superior  knowledge 
and  qualifications  to  speak  as  to  the  character 
of  the  soil.  It  must  be  admitted  that  at  least 
one  of  the  appellants'  witnesses  possessed 
more  scientific  knowledge  than  any  of  the 
respondent's  witnesses.  But  the  testimony  of 
this  witness  seems  to  prove  too  much. 
Among  other  things  he  testified: 

"The  character  of  the  soil  of  these  tracts  is 
almost  pure  sand.  I  shonid  say  99  per  cent 
sand,  and  Is  of  no  value  except  for  building  ma- 
teriaL  It  is  of  no  value  whatever  for  agricut 
tural  purposes.  It  would  not  grow  winter  ap- 
ples or  anything  elM^  because  it  lacks  plant 
food," 
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This  Bdentlflc  testimony  Is  met.  In  a  meas- 
ure at  least,  by  the  fact,  to  use  the  language 
of  the  trial  court,  that  such  proof  la  "at  va- 
riance with  the  demonstrated  fact  that  do- 
mestic vegetable  matter,  alfalfa.  Is  prosper^ 
Ing  on  the  land."  It  seems  a  little  strange. 
If  the  land  was  not  as  represented,  that  the 
appellants  would  not  have  discovered  this 
fact  long  prior  to  the  month  of  October,  1912. 
During  the  Interim  between  the  purchase  and 
this  date  they  had  lived  three  or  four  months 
upon  the  land  and  expended  a  large  sum  of 
money  In  clearing  and  grading,  preparing  tC 
for  planting  and  Irrigation.  They  had  also 
attempted  to  dispose  of  the  land  by  sale. 
While  upon  the  land  they  had  opportunities 
-to  observe  the  soli  and  the  condition  of  the 
orchards  planted  upon  land  in  the  communi- 
ty of  the  same  character.  But  It  was  not  un- 
til after  this  long  lapse  of  time,  when  a  num- 
ber of  payments  due  under  the  contract  were 
In  default,  attempts  to  resell  the  property 
had  failed,  lien  claims  had  been  filed  against 
the  property  fo».  work  performed  thereon, 
and  these  and  other  lands  of  the  same  char- 
acter had  depreciated  In  value  to  the  extent 
of  40  per  cent.,  that  they  learned  through  the 
advice  of  the  horticultural  expert  that  the 
soil  was  not  volcanic  ash  loam,  and  was  not 
adapted  to  the  raising  of  high-grade  winter 
apples.  It  Is  no  answer  to  say  that  the  ap- 
pellants were  not  practical  or  experienced 
farmers,  and  had  at  no  time  resided  upon  a 
farm  until  they  went  upon  the  land  In  quea* 
tlon.  They  were  Intelligent  people  and  pos- 
sessed the  powers  of  observation  and  Judg- 
ment While  the  trial  court  made  no  find- 
ings of  fact,  there  was  necessarily  Inherent 
In  the  judgment  which  was  entered  a  find- 
ing that  the  land  had  not  been  misrepresent- 
ed. Otherwl-se  there  would  have  been  a  dif- 
ferent judsmeut.  From  a  careful  reading  of 
the  evidence  as  It  appears  In  the  appellants' 
abstract  and  the  exhlbts  Introduced  In  evi- 
dence, we  are  of  the  opinion  that  the  ap- 
pellants failed  to  show  that  the  land  was 
not  adapted  to  the  purE>08e  for  which  it  was 
purchased. 

[2]  II.  As  appears  from  the  facts  above 
stated,  the  respondent  on  the  28th  day  ot 
August,  1013,  gave  notice  that  the  contract 
was  forfeited,  and  that  the  payments  already 
made  would  be  retained  as  liquidated  dam- 
ages. It  is  claimed  that,  notwithstanding  the 
contract  provided  that  time  should  be  of  the 
essence  thereof,  and  contained  a  forfeiture 
clause,  this  notice  was  Ineffective,  because 
the  terms  of  the  contract  making  it  the  es- 
sence thereof  had  Iteen  waived  by  the  re- 
spondent The  rule  Is  weil  settled  that  after 
a  vendor  has  waived  the  essence  clause  of  a 
contract  the  purchaser  may  not  be  put  in 
default  until  after  a  demand  has  been  made 
upon  him  for  a  compliance  with  his  contract 
and  a  leasonable  time  has  elapiied  In  which 
to  comply  with  the  demand.  Whiting  v. 
Dooghton,  81  Wash.  327,  71  Tac.  l(m ;  Doug- 
las T.  Hanbury,  56  Wash.  63,  104  Pac.  1110. 


134  Am.  St  Rep.  1096;  Walker  v.  McMui^ 
chle,  61  Wash.  489,  112  Pac  500;  Opajon  v. 
Engebo,  73  Wash.  324,  131  Pac.  1146.  But 
this  rule  does  not  necessarily  mean  that  the 
vendor  can  at  no  time  extend  any  Indulgence 
to  the  purchaser  without  waiving  the  esseuce 
clause  in  the  contract  Garvey  v.  Barkley, 
56  Wash.  24,  104  Pac.  1108.  It  is  only  when 
It  can  be  said  that  the  language  or  conduct 
of  the  vendor  Is  such  as  to  Indicate  a  pur- 
pose to  waive  the  right  to  forfeit  that  such 
right  will  be  denied  without  demand  and  a 
reasonable  time  to  comply  therewith.  Boger 
V.  Bell,  146  Pat  179. 

[3]  Whether  the  right  to  rely  In  the  pres- 
ent case  upon  the  clause  In  the  contract  mak- 
ing time  the  essence  thereof  was  waived  by 
the  fact  that -one  payment  was  accepted  after 
It  became  due  and  the  president  of  the  de- 
fendant corporation  told  Mr.  Myers,  one  iit 
the  appellants,  not  to  worry  about  the  pay- 
ments, that  they  would  be  ai  easy  as  possi- 
ble, need  not  now  be  determined.  The  facts 
in  this  case  call  for  the  application  of  a  dif- 
ferent principle.  When  notice  of  forfeiture- 
was  served,  the  appellants  were  waging  the 
present  action  against  the  respondent  clalm^ 
Ing  a  rescission  t)f  the  contract.  HaTlng' 
taken  the  position  that  the  contract  was., 
or  should  be,  rescinded,  the  appellants  were 
not  in  a  position  to  Insist  that  the  respond- 
ent had  waived  its  right  to  rely  upon  the 
essence  term  in  the  contract  They  could  not 
in  the  same  action  ask  for  a  rescission  and 
an  enforcem^t  of  the  contract  They  were 
not  seeking  or  attempting  to  comply  with  the- 
contract,  but  were  repudiating  it  In  Gibson 
V.  Bouse,  81  Wash.  102,  142  Pac.  464,  tlie 
vendor  withdrew  real  estate  cimtracts  from- 
escrow  wlthont  right  Thereupon  the  Vatdae 
without  tendering  performance  on  her  part, 
brought  the  action  tor  the  return  of  the  par- 
chase  money.  It  was  there  held  that  the 
vendors— 

"bavins  repudiated  the  contract  wlthont  right, 
the;  cannot  complain  that  the  respondent  met 
them  on  tlie  ground  which  they  themselves  had 
elected  to  occupy.  Having  themselves  rescind- 
ed the  contract  the  respondent  was  relieved 
from  an  offer  of  performance  on  her  part" 

In  this  case  the  parties  are  in  the  reverse 
position.  Here  the  vendees  repudiated  the 
contract  The  vendors  had  the  right  to  meet 
them  upon  their  own  ground  and  claim  a  for- 
feiture without  tendering  performance  of  the 
contract  as  modified  by  the  elimination  of 
the  essence  prortslon.  The  principle  must  be 
the  same  whether  the  contract  be  repudiated 
by  the  vendor  or  by  the  vendee.  If  the  ap- 
pellants were  here  desiring  to  perform  the 
contract,  and  asking  to  be  permitted  to  make 
tlie  delinquent  payments,  a  different  question 
would  be  presented.  It  Is  apparent  from  ttie 
record  that  they  do  not  desire  to  go  forward 
with  the  contract  The  land  has  depreciat- 
ed In  value  and,  owing  to  the  lack  of  proper 
care,  the  money  originally  expended  in  Im- 
proTements,  while  con&if>eralile  In  amount. 
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has  not  added  grmXty  to  tha  Talne  of  tile 
Sand. 

The  Jndffnent  tclll  be  affirmed. 

MORRIS,  a  J.,  and  BLLIS  and  CBOW, 
JJ.,  concur. 


In  re  POTTKH,    (No.  12282.) 
(Supreme  Conrt  of  Washington.   May  29, 1915.) 

1.  Adoption  «=>7— ABASDOHjaNi^TATCTB. 

Whether  the  abandonment,  required  by 
Rem.  &  Bal.  Code,  S  1696,  to  render  unneces- 
Bary  the  written  consent  to  ui  adoption  by  the 
parents,  exists  is  a  question  ot  fact,  and  the 
mere  filing  of  an  objection  by  the  mother  in 
the  adoption  proceedings  to  the  adoption  is  not 
onffident  to  show  that  there  iras  no  previous 
abandonment. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  H  7-10;  Dwu  Dig.  «S3»7.] 

2.  AnoFTioir  «»7  •—  "ABjjfDomaBira'*  Br 
PAKBifT— Statute  — SuFnoiBKOY  or  Bvi- 

DENCE. 

In  adoption  proceedings,  eridence  held  suf- 
ficient to  show  an  "abandonment,"  a  withdraw- 
al from,  or  neglect  of,  parental  duties,  a  with- 
holding <MF  care  and  protection,  aympathy,  and 
affection  of  the  child  by  the  mother,  so  as  to 
render  unnecessary  a  written  consent  to  the 
adoption  by  sncb  mother,  as  provided  by  Bern, 
ft  BaL  God&  i  1686t  In  eaae  there  haa  been  an 
aband<mment; 

[Ed.  Note.— BV)r  other  cases,  see  Adoption, 
Cent.  Dig.  il  7-10;  Dea  Dig.  «=»7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abandon^ 

3.  Adoption  ^=>1S  —  Wclpau  of  Chiu>  — 
coksidebation  bt  coubt. 

In  adoption  proceedings,  the  first  conaid- 
eration  for  the  court  Is  the  welfare  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Adoptton, 
Cent.  Dig.  i  23;  Dec.  JJig.  «=3»13.] 

4.  Adoption  «=»7  — '  WaimcN  Consent  op 
Pabent— Sdfpicibrcy — Statute. 

Where,  a  few  days  after  the  birth  of  her 
iile^timate  iftiild,  the  mother  gave  to  i>etitioner 
for  its  adoption  an  inatmment,  reading  "I  here- 
by turn  over  my  right  and  title  of  my  baby  girl, 
bom  November  23,  1910,  to  M."  such  writing 
was  a  sufficient  written  consent  to  an  adoption 
ander  Rem.  &  Bal.  Code,  {  1696,  providing  that 
parent  maat  etmaent  In  writing  to  an  adtvtion, 
nnlen  there  haa  been  an  abandonmant. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Gent  Dig-  H  7-10;  Dec.  Dig.  «=»7J 

Adoption  ®=>13  —  Interest  or  Child  — 

Sufficiency  of  Evidence. 

In  adoption  proceedings,  evidence  held  suf- 
ficient to  show  that  ttie  interests  of  the  diild 
would  be  best  served  by  the  adoption. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  {  23 ;  Dec.  Dig.^»lS.] 

Department  1.  Appeal  from  Superior 
Court,  Okanogan  County;  Cbas.  A.  John- 
son, Jndge  pro  tempore. 

Petition  by  Nellie  Myers  to  adopt  Nora 
May  Potter,  a  minor.  Judgment  denying 
adoption,  and  petitioner  appeals.  Reversed, 
with  directions  to  enter  an  order  of  adop- 
tion. 

Bmltb  ft  Oreftbani,  of  Okanogan,  for  ap- 
pellant 


CfiADWICK,  J.  On  the  23d  day  of  No- 
vember, 1910,  one  Elsie  Potter  gave  birth  to 
an  illegitimate  child.  Nellie  Myers,  the  pe- 
titioner and  appellant  herein,  a  caller  at 
the  place  where  the  mother  was  staying, 
was  Informed  that  the  mother,  a  girl  only 
16  years  old,  had  given  birth  to  a  child. 
Petitioner  talked  with  the  mother,  who  told 
her  that  she  wanted  her  to — 
"take  it  away  and  get  rid  of  it  I  don't  want 
it  and  I  don  t  want  to  see  it,  and  get  it  away 
just  as  gnick  aa  you  can." 

Appellant  informed  the  mother  that  she 
would  be  willing  to  take  the  child  If  she 
would  be  allowed  to  adopt  It.  She  was  told 
that  she  might  adopt  it  as  soon  as  she,  the 
mother,  could  "get  out  of  town  where  peo- 
ple did  not  know  her."  WIthJn  three  or  four 
hours  after  Its  birth  appellant  took  the 
child  to  her  own  home.  She  then  lived,  and 
does  now,  about  25  miles  from  the  town  of 
OrovlIIe,  where  she  has  been  farming  land 
belonging  to  her  mother  and  brothers.  Some 
days  later  appellant  returned  to  Oroville  to 
get  something  to  show  a  right  of  adoption. 
The  mother  wrote  and  gave  her  the  fol- 
lowing: 

"Oroville,  Washington,  November  23,  1910. 
I  hereby  turn  over  my  right  and  title  of  my 
baby  ^rl,  bom  November  23,  1910,  to  Mrs. 
Neliie  Myers,  Biverside,  Wash.  hi.  N.  Potter, 
Witness— Edith  Hayes,  B.  H.  Hayes." 

From  this  time  on  the  foster  mother  haa 
been  tbe  sole  sapport  ot  the  child.  She  has 
cared  for  her  as  her  own,  according  to  the 
testimony  of  many  neighbors  and  residents 
of  that  county.  She  baa  given  her  a  good 
home,  good  clotblng,  and  good  food,  and  Is 
edncerely  attached  to  her.  In  July,  1913,  she 
filed  a  potion  witb  the  court  asking  for  a 
formal  order  of  ad<vtlon.  Tbe  statutory  no- 
tice was  given.  Upon  her  petition,  W.  E. 
Grant,  an  attorney  practicing  at  the  bar  of 
the  court  in  Okanogan  county,  was  appoint- 
ed the  next  friend  of  the  clilld.  A  trial  was 
had.  Many  witnesses  were  called  and  ex- 
amined. They  were  fdosely  and  severely 
cross-examined  by  Mr.  Grant.  The  proofs 
were  abundant  to  show  that  appellant  has 
been  a  true  mother ;  that  she  Is  able  to  care 
for,  support,  and  educate  the  child  In  keep- 
ing with  Its  station  in  life.  Tbe  proofs  show 
that  at  no  time  has  the  mother  ever  con- 
cerned herself  about  her  offspring,  nor  has 
she  contributed  in  any  way  or  In  tbe  slight- 
est degree  to  Its  support  H«  brother,  who 
cared  for  her  at  tbe  time!  of  her  confinement, 
testified  to  the  good  character  of  the  appel- 
lant to  her  situation  In  life,  to  the  condition 
of  the  little  one,  and  expressc^d  In  a  most 
positive  way  his  belief  that  Its  Interest 
would  be  best  served  by  allowing  appellant 
to  adopt  it  After  tbe  trial  had  been  con- 
cluded the  judge  pro  tempore  who  tried  the 
case  directed  that  all  papers  and  proceed- 
iuga  be  served  upon  the  motiier,  who  had 
since  married,  bat  who  at  the  time  was  not 
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living  with  her  husband.  She  was  directed  | 
to  appear  at  a  certain  time  and  show  cause  I 
why  an  order  of  adoption  should  not  be 
made.  The  mother  did  not  appear  as  direct- 
ed, but  some  time  thereafter  filed  an  answer 
or  an  objection.  Neither  the  mother  nor 
the  next  friend  made  any  appearance  In 
this  court  It  Is  impossible  for  ns  to  de- 
termine from  the  record  the  character  of  her 
appearance  in  the  conrt  below.  Her  answer 
Is  referred  to  In  the  brief  of  appellant,  but 
we  do  not  find  it  in  the  transcript.  It  is 
evident,  however,  that  the  court  treated  the 
objection  as  indicating  that  the  mother  did 
not  Intend  to  abandon  her  child;  that  If  it 
appeared  In  a  proceeding  of  this  kind,  at  any 
stage,  that  a  parent  desired  to  keep  the  cus- 
tody of  bis  child,  an  order  would  not  be 
made  under  the  statute,  which  requires  the 
consent  of  the  parent  In  an  adoption  pro- 
ceeding.   Hem.  &  BaL  Code,  3  1696. 

It  will  be  unnecessary  to  discuss  the  ap- 
pellant's case  further  than  to  say  that  she 
has  made  out  a  case  entitling  her  to  the  care 
and  custody  of  the  child,  unless  the  objec- 
tion filed  by  the  mother  is  sufficient  in  itself 
to  sustain  the  Judgment  of  the  lower  court. 

[1, 2]  Reference  to  section  1696  of  the 
Code  will  show  tbat  the  consent  of  a  parent 
is  not  necessary  where  there  has  been  an 
abandonment  The  trial  Judge  has  fallen 
Into  error  in  this ;  He  has  treated  the  filing 
of  the  objection  by  the  mother  as  a  fact 
sufficient  in  Itself,  whereas  the  question  of 
abandonment  should  have  been  determined 
by  reference  to  all  of  the  facts  In  the  case. 
When  so  measured  It  Is  clear  to  us  tbat 
the  objection  should  not  be  allowed  to  over- 
come what  we  may  Justly  term  the  right  of 
the  foster  parent  and  the  right  of  the  child. 

Abandonment  does  not  necessarily  mean 
that  a  parent  has  do  interest  In  a  child's 
welfare.  It  means  rather  a  withdrawal  or 
neglect  of  parental  duties.  It  means  a  with- 
holding of  care  and  protection,  of  sympathy 
and  affection.  When  the  subsequent  conduct 
of  the  mother  is  considered  In  connection 
with  her  expressed  dislike  for  the  child  and 
her  desire  tliat  appellant  get  lid  of  it  for 
her,  and  the  giving  of  the  writing  which  we 
have  quoted,  after  sufficient  time  for  the 
mother  love  to  reassert  Itself,  we  have  no 
hesitation  in  finding  an  abandonment.  Then, 
again,  this  proceeding  is  instituted  by  the 
foster  mother.  The  mother  had  not  been 
Interested  to  the  slight  extent  of  inquiring 
for  the  welfare  of  the  <dilld.  We  must  pre- 
sume that  the  situation  and  relation  of  the 
parties  would  have  remained  nnchanged  but 
for  the  fact  tbat  the  mother  was  brongbt 
In  by  order  of  the  court  It  cannot  be  said 
that  because  a  woman  iiaa  given  birth  to  a 
child  that  she  has  a  mother  love  for  It 
Mother  love  does  not  depend  upon  the  pains 
and  iperlla  of  childbirth.  It  is  not  every 
diild  that  la  welcome.  On  the  other  hand, 
tbere  is  an  afCeclion  that  grows  from  care 
and  aasoctatlon  and  the  tender  minlatratlona 


which  are  prompted  by  a  heartfelt  sympathy 
for  the  weak  and  helpless.  These  beget  a 
love  as  real  as  the  love  of  a  mother,  and 
more,  for  the  one  who  voluntarily  assumes 
such  a  privilege  must  have  far  deeper  ma- 
ternal instincts  than  one  who  la  an  un- 
willing mother. 

[$]  This  court  has  frequently  held  in  con- 
sidering cases  of  this  kind  that  we  will  make 
our  first  consideration  tbe  welfare  of  the 
child.  It  seems  to  the  writer  of  this  opinion 
that  we  would  not  be  true  to  our  own  ex- 
pressions If  we  were  to  hold  that  this  child 
had  not  been  abandoned  by  Its  parent 

[4]  In  Re  Fields,  66  Wash.  2S9,  105  Pac. 
466,  we  held  to  the  doctrine  that  abandon- 
ment was  a  question  of  intent;  that  inten- 
tion was  to  be  found  at  the  time  when  a 
parent  set  In  motion  a  set  of  drcumstancea 
which  might  and  did  culminate  In  a  relation 
of  foster  parenthood.  After  reviewing  the 
facts  and  law  we  there  said : 

"We  are  forced  to  the  conviction  that  tbe  fact 
was  that  the  intention  of  tbe  appellant  when 
she  took  the  child  to  tbe  hospital  was  to  aban- 
don it,  in  the  sense  of  relinquishing  all  claima 
that  she  bad  upon  It,  so  that  it  might  be  leeaX- 
1y  disposed  of  by  the  authoritieB  of  tbe  hos- 
pital," 

See,  also,  Wlnans  t.  Luppie,  47  N.  J.  Eq. 
302.  20  Atl.  909;  Nngent  v.  Powell.  4  Wyo. 
173.  33  Pmc.  29,  20  Lw  B.  A.  190^  (B  Am. 
St  Bep.  17. 

Farthermore.  we  are  of  the  oirinlon  ttiat 
the  writing  made  by  the  mother  at  tbe  time 
the  baby  was  turned  over  to  appellant  is  a 
sufficient  evidence  of  consent  to  an  adoption. 
It  will  hardly  be  denied  that,  if  the  proceed- 
ing had  been  bad  Immediately,  tbe  paper 
would  have  been  sufficient  if  avthenticated 
and  filed  as  an  exMbit  in  coart 

"The  dominant  question  la  the  moral,  Intel' 
lectual,  and  material  welfare  of  the  childmi. 
The  wishes  of  the  parent  are  subordinated  to 
these  considerations  which,  by  all  the  courts, 
are  deemed  paramount."  viereck  v.  Snllivan, 
77  Wash.  313,  137  Pac.  456. 

This  court  gave  great  weight  to  a  writing 
indicating  the  desire  and  purpose  of  a 
mother  In  Re  Wells,  60  Wash.  618,  111  Pac. 
778.  In  the  one  case  the  writing  breathes 
a  mother's  love.  In  the  other,  a  moth«-^ 
indifference.  Such  expressions,  whether  the 
one  or  the  other,  are  potent  factors  tn  con- 
trolllng  the  discretion  of  a  Judge  and  satis- 
fylng  him  of  tbe  "fitness  and  propriety"  of 
entering  an  order  of  adoption. 

[I]  We  hold  that  the  mother  abandoned 
her  child  at  the  time  she  gave  it  into  the 
keeping  of  the  appellant  snd  has  since  con- 
tinued to  abandon  It ;  that  the  right  of  the 
fbster  mother  is  paramount  to  tbat  of  tbe 
parent,  and  tbat  the  Interest  of  the  child  will 
be  better  served  by  an  order  of  adoption. 

If  there  were  anything  in  the  record  to 
suggest  that  the  objection  made  by  the 
mother  was  well  founded,  or  if  there  was 
any  lowing  of  conduct  on  her  part  tlist 
could  be  construed  as  consistent  with  her- 
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preeent  de<darfttlon8,  we  would  remand  the 
<»se  for  a  farther  beartng.  There  Is  not 

The  judgment  of  the  lower  court  will  be 
reversed,  with  directions  to  ent»  an  order 
of  adoption. 

MORRIS,  C.  J.,  and  MOUNT,  J.,  concnr. 
PARKER  and  HOLCOMB,  JJ..  concur  [n 
tbe  result. 


CALHOUN.  DENNY  &  EWTNG  t.  PIDDEB- 

SON  eC  DZ.   (No.  12388.) 
(Supreme  Court  of  WasbiDgton.  May  29, 191S.) 

1.  EXCHAKOB  OF  pBOPraTT  CONTBACT— 
HlffTAKS  IN  EXFBESSION—EFniCT. 

Where,  hy  mistake  of  a  scrivener,  a  con- 
tract  for  the  exchange  of  land  was  bo  drawn 
ma  to  make  no  mention  of  a  right  of  way  over 
tbe  land  of  one  of  the  parties,  which  was  In- 
tended to  be  declared  not  to  constitute  a  defec- 
tive title,  the  cwitract  was  to  be  treated  as  if 
the  intended  provisim  had  been  embodied 
therein. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  f  4 ;  Dec.  Dig. 

SL  E^XCHAKOE  or  ^OVEBTT  «S»S— C0N13U0T— 

Befddiation— Eftict. 

Where  one  of  tbe  parties  thereto  repudiat- 
ed a  contract  for  the  exchange  of  land,  which 
provided  that  upon  default  by  either  party  a 
note  deposited  as  security  with  a  third  person 
should  be  forfeited  to  tbe  other  party,  such  re- 
pudiation waired  ability  to  perform  by  the  oth- 
er party,  as  by  being  able  to  give  a  title  free 
of  incambrances,  as  a  condition  precedent  to 
the  maintenance      suit  upon  tbe  note. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property.  Cent  Dig.  ff  14-18;  Dec.  I^.  «=s>8,} 

Z.  EXOKANOC  or  PBOPEBTT  «S»S— GoimAOT— 

Rkpudiation  —  Effect   on  Abbituation 

aobbemznt. 

Where  a  party  to  a  contract  for  the  ex- 
change of  land  absolutely  repudiated  tbe  agree- 
ment,  the  provirion  of  the  contract  for  an  arbi- 
tration to  determine  the  marketability  of  title 
to  tbe  lands  exchanged  was  waived  by  the  de- 
&nlting  party  as  a  condition  precedent  to  the 
injured  party's  right  to  bring  action  upon  a  note 
which  the  contract  provided  should  be  forfeited 
in  case  of  default 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  §S  14-18;  Dec  Dig.  «=a8.] 

4.  ARBtTBATION  AND  AWABD  ^=39  —  AOBEI- 

MENT— Condition  Pbecedent  to  Sue. 
Where  there  Is  an  agreement  to  submit  to 
arbitration  matters  in  dispute  under  a  contract 
such  a  submission  is  a  condition  precedent  to 
the  maintenance  of  suit  on  such  contract. 

[Ed.  Note.— For  other  cnsee,  see  Arbitration 
and  Award,  Cent  Dig.  S  30 ;  Dec.  Dig.  <S=»9.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  KenneUi  Mackintoeb, 

Judge. 

Action  by  Calhoun,  Denny  &  Ewlng  against 
Hans  Pederson  and  wife.  Judgment  for 
plaintiff,  and  d^endants  appeaL  Affirmed. 

Hall  ft  Cosgrove,  of  Seattle,  for  appellants. 
Tucker  ft  Hyland,  of  Seattle,  for  respondent 

MAIN.  J.  The  purpose  at  this  action  was 
to  recover  upon  a  promissory  note.  The  cause 
was  tried  to  the  court  without  a  jury.  Find- 
tagB  of  fact,  conduBlDtts  of  law,  and  a  judg- 


ment having  been  entered  In  tevor  of  flie 
plaintiff,  the  defendants  have  appealed. 

The  facts  necessary  to  an  understanding  of 
the  questions  presented  are  as  follows:  On 
January  27,  1918,  the  defendants  and  W.  C. 
Asliley  and  wife,  being  mutually  deslrons  of 
exchanging  certain  real  estate,  entered  into 
a  contract  wherein  tbe  plaintiff  was  named 
as  party  of  tbe  first  part,  the  Ashleys  as  par- 
ties of  the  second  part,  and  tbe  defendants 
as  parties  of  tbe  third  part.  The  real  estate 
to  be  exchanged  by  the  Ashleys  was  a  2,860- 
acre  farm  In  Adams  county.  Wash.,  common- 
ly known  as  "Broaducres  Place."  As  earnest 
money  the  Ashleys  and  the  defendants  were 
each  to  place  In  escrow  with  tbe  plalntlCt 
the  sum  of  (2,000.  This  deposit  on  the  part 
of  the  defendants  was  in  the  form  of  a  prom- 
issory note  for  the  principal  sum  of  |2,000, 
due  on  demand,  with  Interest  at  8  per  cent 
pet  annum  from  demand  for  payment  until 
paid.  This  note  was  signed  by  the  defendant 
Hans  Pederson.  The  contract,  among  ottaw 
provisions,  contained  the  following: 

"It  is  agreed  that  if  tbe  title  to  either  or  both 
of  said  properties  Is  not  good,  or  cannot  be 

made  good  within  ninety  days  from  date  of 
completion  of  examination  of  title,  the  earnest 
money  hereby  receipted  for  shall  be  refunded 
by  tbe  party  of  the  first  part  to  the  partdes  de- 
positing the  same,  and  this  agreement  shall 
thereupon  become  void. 

"The  question  of  marketability  of  either  or 
both  of  the  above  properties  ahall  be  referred  to 
an  attorney  to  be  selected  by  the  three  parties 
to  this  agreement,  and  tbe  opioion  of  said  at- 
torney shall  be  accepted  as  final  and  as  bind- 
ing upon  all  parties  hereto. 

"But  If  the  title  to  both  of  said  properties  is 
good  and  either  the  party  of  the  second  part  or 
the  party  of  the  third  part  hereto  neglects  and 
refuses  to  comply  with  any  condition  of  the  ex- 
change as  herein  set  forth,  within  ten  days  of 
receipt  of  abstract  for  examination,  then  the 
earnest  money  received  from  such  defaulting 
party  by  party  of  the  first  part  herein  shall  be 
forfeited,  one-half  to  the  party  not  in  default, 
and  the  other  half  to  the  party  of  the  first  part, 
and  the  deposit  made  by  tbe  party  not  in  de- 
fault shall  be  returned,  and  the  party  of  the 
first  part  shall  thereupon  become  released  from 
any  further  obligation  hereunder." 

On  or  about  March  10,  1913,  the  plaintiff 
delivered  to  the  defendants  abstract  of  title 
to  the  Broadacres  Place,  On  March  14, 1913, 
the  defendants  delivered  to  the  plaintiff  tb^r 
objections  to  .the  title  to  this  roil  estate, 
among  which  was  the  fact  that  tbe  abstract 
showed  that  there  was  a  roadway  and  right 
of  way  for  a  pole  line  across  tbe  land.  The 
other  objections  need  not  be  noticed,  since 
there  Is  no  controversy  over  them.  There- 
after, on  or  about  Martb  20,  1913,  the  de- 
fendants notified  the  plaintiff  and  the  Ash- 
leys that  they  would  not  make  the  exchange 
of  the  properties  mentioned  In  the  contract, 
even  if  the  Ashleys  should  remove  tbe  objec- 
tions made  by  the  defendants  witbln  the 
time  allowed  by  tbe  contract  By  tbe  terms 
of  the  contract  the  Ashleys  would  bare  had 
90  days  from  March  14,  1913,  to  remove  the 
objections  to  the  title  made  by  the  defend- 
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ants.  The  Ashleys  havtiis  on  May  12,  1913, 
assigned  to  the  plalntifFs  the  promissory  note 
for  (2,000  hereinbefore  mentioned,  thla  action 
was  brought  on  July  1,  1913. 

On  the  left-hand  lower  comer  of  the  note 
was  written:  "This  Is  not  binding  U  either 
title  Is  rejected."  Whether  this  writing  was 
placed  upon  the  note  under  circumstances 
that  would  constitute  fraud,  aa  found  by  the 
trial  court,  need  not  be  determined,  as  the 
rejection  therein  mentioned,  no  doubt,  refers 
to  a  rejection  In  the  manner  specified  In  the 
contract 

[1]  It  Is  contended  that  this  action  cannot 
be  maintained  without  removing  the  cloud 
from  the  title  caused  by  the  right  of  way  for 
pole  Une  and  road  crossing  the  land.  The 
trial  court  found  that  it  was  the  intention  of 
the  parties  to  the  contract  to  insert  a  provl- 
tAm  in  the  contract  providing  that  the  title  ct 
the  Ashleys  to  the  Broadacres  Place  was  sub- 
ject to  a  right  of  way  for  pole  Une  and  road 
asxon  the  same,  owned  by  the  Waablngton 
Water  Power  Company,  and  that  the  Aahleys 
were  to  transfer  the  land  to  the  defendants 
under  the  contract  subject  to  this  right  of 
way,  but  ttiat  by  mutual  mistake  of  the  par- 
ties, and  through  the  mistake  of  the  acrlr- 
ener  In  omitting  the  same^  sndi  a  provision 
was  not  placed  in  the  contxttct,  and  the  con- 
tract was  signed  by  the  parties  thereto  under 
the  mutual  mistake  and  belief  that  such  a 
proTision  was  embodied  therein. 

[{]  There  is  another  reason  why  the  Ash- 
leys were  not  required  to  cure  the  title  of 
this  defect  before  the  action  oould  be  main- 
tained upon  the  note  in  question,  and  tliat  Is 
that  the  appellants  had,  previous  to  the  ex- 
piration of  the  time  allowed  under  the  agree- 
ment to  make  the  title  good,  repudiated  the 
contract,  and  had  stated  that  the  contract 
would  not  be  carried  out  even  If  the  objec- 
tions to  the  title  should  be  removed  within 
the  time  provided  In  the  agreement.  Where 
one  of  the  parties  to  a  contract  declares  that 
he  will  not  perform  on  his  part,  he  thereby 
relieves  the  other  from  the  contract  and  its 
obUsations.  One  party  is  not  required  to 
tender  performance  when  the  other  has  made 
It  plain  that  he  will  not  accept  the  tender  If 
it  should  be  made.  Bruggemann  v.  Converse, 
47  Wash.  581,  92  Pac  429;  Ferris  v.  Spooner, 
102  N.  Y.  10.  5  N.  E.  773;  Eckenrode  v.  Chem- 
ical Co.,  55  Md.  51 ;  Roehm  v.  Horst,  91  Fed. 
345,  33  C.  C.  A.  550. 

[3, 4]  The  next  point  made  by  the  appel- 
lants is  that  this  action  could  not  properly 
be  maintained  because  the  question  of  the 
marketability  of  the  Ashleys*  property  was 
not  submitted  to  an  attorney  selected  by  the 
parties  to  the  contract,  whose  opinion  should 
be  accepted  as  final  and  binding  upon  all  of 
the  parties,  as  provided  in  the  provision  of 
the  contract  above  quoted.  The  appellant 
Invokes  the  rule  that,  where  there  Is  an 
agreement  to  submit  to  arbitration  matters 


in  dispute  arising  out  of  a  contract,  without 
demanding  or  offering  to  arbitrate  the  ma.t- 
ters  in  dispute,  an  action  cannot  be  maintain- 
ed upon  the  contract  The  case  of  Zlndorf 
Construction  Co.  v.  Western  American  Co., 
27  Wash.  38,  67  Pac.  374,  is  cited  In  support 
of  this  rule.  But  the  rule  Is  not  applicable 
to  the  facts  In  this  case.  As  we  have  seen 
above,  the  appellants  elected  to  abandon  the 
contract  and  so  notified  the  Ashleys  and  the 
plaintiff,  and  by  so  doing  the  Ashleys  were 
released  from  further  performance  or  tender 
of  performance  on  their  part  In  the  mawt^y 
specified  in  the  contract 
The  judgment  is  affirmed. 

MORRIS,  a  J.,  and  ELLIS,  and  CROW, 
JJ.,  amcor. 


GRAY  T.  STERN.   (No.  12D03.) 
(Supreme  Court  of  Washington.  May  29, 191S.) 

1.  Attobnet  and  Client  «=>30  —  Pabtneb- 
ship  —  uonteact  fob  dissolution  —  ac- 
couHTiNO — "Contingent  Fee"— "Coiuiib- 

SION." 

A  contract  for  the  dlasolutioD  of  a  law 

firm  provided  that  the  retiring  partner  should, 
at  his  own  expense,  complete  certain  specified 
unfinished  matters,  among  which  was  a  case 
pending  in  the  Circuit  Court  of  Appeals,  and 
that  the  fees  and  allowances  arising  therefrom, 
except  commisaions  on  collections,  should  be 
divided,  one-third  to  the  retiring  partner,  and 
two-thirda  to  the  continuing  partner,  and  that 
in  case  of  certain  bankruptcy  and  receivership 
matters,  the  proceeds  of  all  collections  on  claims 
should  be  delivered  to  the  continuiug  partoer, 
who  might  charge  and  retain  auch  feea  as  he 
deemed  proper.  The  Circuit  Court  of  Appeals 
matter  was  one  by  several  claimants,  part  only 
ot  whom  were  represented  by  the  firm,  which 
had  an  agreement  with  its  cllenta  for  a  fee  of  10 
per  cent,  of  the  amount  received  by  them,  end 
before  dissolution,  the  retiring  partner  bad  pre- 
pared the  brief  and  arranged  with  an  attorney 
for  another  creditor  to  make  the  oral  acumen  t 
The  case  was  appealed  to  the  United  States  Su- 
preme Court  where  the  other  attorney  used  the 
same  brief,  making  only  the  changes  necessitat- 
ed by  the  change  of  forum.  The  continuiDg 
partner  collected  from  the  clients  therein  the 
compensation  agreed  on,  and  some  additional 
compensatioD.  Held,  that  the  continuiug  part- 
oer must  account  to  the  retiriog  partner  for 
such  compensatioa  as  a  fee.  since  ft  is  clearly 
witbin  the  definition  of  a  "contingent  fee,**  whi^ 
is  a  fee  stipulated  to  be  paid  to  an  attorney  for 
hia  services  in  conducting  a  suit  or  other  foi> 
ensic  proceeding  only  in  case  he  wins  it;  it  may 
be  a  percentage  of  the  amount  recovered,  and 
Is  not  a  "commission,"  which  is  defined  as  the 
compensation  or  reward  of  an  agent,  factor,  bro- 
ker, or  bailee  when  the  same  is  calculated  as  a 
percentage  on  the  amount  of  his  rt^nsactioDs 
or  on  the  profit  to  the  principal,  and  the  other 
provisions  of  the  contract  show  that  these  ex- 
pressions were  used  in  their  ordinary  sense. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  |  43;  Dec.  Dig.  <&=>30. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seriea,  Commission.] 

2.  Attorney  and  Client  ^=>30— Lboal  Pabt- 
nbrbhip— contbact  fob  dlssolution—psb- 
fobuanck. 

Since  the  retiring  partner  bad  done  all 
that  there  was  to  be  done  by  either  partner  in 
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fiut  case,  be  was  entiOed  to  his  share  of  the 
compensation,  notwlthstandiiig  that  he  did  noth* 
log  thereafter. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  J  43;  Dec.  Dig.  «=»30.] 

3.  Attoknet  and  Cuekt  «=»30— Lkoal  Pabt- 
hebship— contbact  fob  dissolution— feb - 
fobuakci. 

The  contiDTifaig  partner  cannot  avoid  hie 
obligation  to  account  on  the  tbeor?  that,  be- 
cause the  brief  was  originally  written  by  the 
retiring  partner  during  the  continuance  of  the 
partnership,  it  became  the  aurviving  partner's 
property  after  the  death  of  his  partner,  and 
therefore  he  contributed  it  to  the  winning  of  the 
case. 

lEd.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  S  43;  Dec.  Dig.  «=>80.] 

4.  Attorney  and  Client  «=>3<>— Legal  Pabt- 
rksship— contsaot  tob  dissolution— ao • 
couNTiKa— Individual  Fbotit. 

Where  the  continuing  partner,  penduig  the 
litigation,  purcliased  the  claim  of  one  creditor 
at  a  discount,  he  need  not  account  to  the  estate 
of  bis  former  partner  for  the  profit  thereby  re- 
alised, bat  only  for  the  agreed  compensation  on 
such  claim. 

[Ed.  Note.— For  other  cases,  aeo  Attorney  and 
CUent,  CenL  Dig.  |  43;  Dec  Dig.  «=»30.1 

D^rtment  2.  Appeal  from  Superior 
Court,  King  Coontr;  Kenneth  Hai^ntosb, 
Judges 

Suit  for  accounting  by  Nellie  S.  Gray,  ad- 
minlstratrlx,  against  Leopold  H.  Stem. 
From  judgment  for  defendant  at  the  close  of 
plaintiff's  evidence,  plaintiff  appeals.  Be- 
versed,  and  remanded  for  triaL 

Tan  Dyke  &  Thomas,  of  Seattle,  for  appel- 
lant. Eklward  Jodd,  <^  Seattle,  for  respond- 
eat. 

ELXJS,  J.  This  1b  an  action  for  an  ao- 
cDuntlns  tar  moneys  received  by  the  i^enA- 
ant  from  certain  clients  of  the  former  law 
firm  of  Gray  &  Stem,  which  moneys  the 
plaintiff  dalms  should  be  clasaifled  as  "fees 
and  allowances"  aodet  the  contract  dissolv- 
ing that  firm.  The  plaindft  Is  the  duly  ap- 
pidnted  and  qnallfled  admlnlstratrlz  of  the 
estate  of  J<dm  O.  Gray  who  died  Intestate  on 
Hay  S,  1906.  On  August  26,  ld06,  tbe  plain- 
tUTs  intestate,  John  G.  Gray,  and  the  de- 
fendant, Leopold  M.  Stem,  formed  a  part- 
nership for  condncting  a  general  law  and 
coDecOon  bnslnesB.  On  September  27,  1907, 
tfala  partnership,  by  mutual  agreement  in 
wrltiiv,  was  dissolved.  The  parts  of  the 
dissolution  agreement  here  material  read  as 
ftiUows: 

"For  and  In  consideration  of  the  sum  of 
91,005.20  this  day  paid  by  the  said  Leopold  M. 
Stem  to  the  said  John  G.  Gray,  the  said  John 
G.  Gray  bargains,  sells  and  conveys  unto  the 
said  Leopold  M.  Stern  all  bis  right,  title,  claim 
and  interest  of,  in  and  to  all  business  of  said 
firm  now  pending  or  in  any  manner  arising,  ex- 
cept certain  business  hereinafter  specincally 
itemized  and  set  forth,  it  being  the  intent  that 
the  said  Leopold  M.  Stem  shall  receive  the 
ODoluments  and  profits  from  all  business  now 
or  hereafter  received,  except  that  which  Is  ex- 
pressly excluded  by  this  contract 

"It  is  expressly  stipnlated  that  all  mail  ad- 


dressed to  tbe  said  firm  of  Grt.^  9e  Btem  shall 
be  delivered  by  the  postal  authorities  to  the 
said  Leopold  M.  Stern,  and  that  all  matters 
coming  over  the  various  law  lists  hereinafter 
designated  as  belonging  to  the  said  John  G. 
Gray  shall  be  delivered  by  the  said  Stem  to  tbe 
said  Gray  for  attention,  and  tbe  said  Gray  shall 
receive  the  profits  tLerefrom  for  his  own  use 
and  profit.  That  all  other  brnjinesa  arising 
through  said  mail  shall  belong  to  tbe  said  Leo- 
pold H.  Stem  without  any  claim  of  the  said 
John  G.  Gray  to  any  Interest  of,  in  and  to  the 
same. 

"The  said  John  G.  Gray  does  hereby  bargain, 
sell  and  convey  to  the  said  Leopold  M.  Stem 
all  of  the  firm  furniture,  fixtures,  carpets,  sta- 
tionery and  other  utensils  acquired  during  the 
existence  of  said  copartnership,  together  with  all 
indebtedness  whether  evidencfid  by  book  accounts 
or  notes,  and  all  fees  earned  and  to  be  earned 
in  tbe  business  of  said  copartnership,  and  does 
hereby  sell,  araign,  transfer  and  set  over  all  his 
interest  in  that  certain  lease  to  rooms  701  to 
706  inclusive,  Lowman  Building,  Seattle,  Wash- 
ington, tosether  with  all  moneys  on  deposit  in 
the  Puget  Sound  National  Bank  to  the  credit 
of  said  firm,  it  being  tbe  intent  of  this  instru- 
ment that  all  of  the  assets  of  said  firm  whether 
represented  by  cash,  bank  deposit,  book  accounts 
or  indebtedness  shall  become  the  property  of  tbe 
said  Leopold  M,  Stem. 

"It  is  hereby  agreed  that  Uie  said  John  G. 
Gray  sliall  at  his  own  expense  complete  tbe  fol- 
lowing unfinished  business: 

"Tbe  Puget  Sound  Engine  Works  Case,  now 
hi  the  Circuit  Court  of  Appeals. 
"Certain  bankruptcy  mattos  as  ft^ws* 

"Frank  Subarber. 

"O.  E.  Hyggen. 

"Lynden  Mercantile  Co. 

"H.  CohL 

"D.  Oftutt  &  Co. 

"L.  Verstandig  &  Jacobs. 

"Thurber. 

**Oertsln  receivership  matters  as  follows: 

"Central  Alaska  Co. 

"Holden  Furniture  Co. 

"AUu  Point  Transportation  Co. 
"Certain  other  litigation  as  follows: 

"Van  Scbuyver  ft  Go.  v.  Macauley. 

"Adair  v.  Cymru  Copper  Co. 

"Sarah  Kinder  matter. 
"That  the  said  Leopold  M.  Stern  shall  be  re- 
imbursed tor  all  costs  advanced  by  the  copart- 
nership in  all  matters  and  the  said  John  G. 
Gray  shall  be  reimbursed  for  any  cash  disburse- 
ments made  by  him  on  account  of  said  matters 
hereinafter.  That  the  fees  and  allowances  aris- 
ing thertfrom,  exceilt  commissions  ou  collections, 
shall  be  divided  In  manner  as  follows :  Leopold 
M.  Stem,  two-thirds;  John  G.  Gray,  one-third. 

"The  following  litigated  matters  designated  as 
the  McCarthy  Dry  Gooda  Co.  matter  and  tbe 
Wilson  Bros.  v.  Alaska  Mercantile  Co.  matter 
are  to  be  handled  by  tbe  said  John  G.  Gray  and 
the  said  Leopold  M.  Stem  jointly,  and  what- 
ever revenue  or  fees  arising  therefrom,  except 
commissions  on  claims  of  creditors  shall  be  di- 
vided as  follows :  Leopold  M.  Stem,  two-thirds; 
John  G,  Gray,  one-third. 

"Provided  that  if  the  claim  of  Mills  &  Gibb 
as  creditors  can  be  charged  with  any  fee  the 
said  John  G.  Gray  shall  have  his  one-third 
thereof  and  the  said  Leopold  M.  Stem  his  two- 
thirds. 

"That  in  the  bankruptcy  and  receivership  mat* 
ters  bandied  by  the  said  John  G.  Gray  and  in 
the  matters  handled  jointly  by  the  said  John 
G.  Gray  and  tbe  said  Leopold  M.  Stem,  the 
proceeds  of  all  collections  on  claims  of  creditors 
shall  be  delivered  to  the  said  Leopold  M.  Stern 
for  remittance,  with  right  to  him  to  charge  such 
fees  as  he  may  deem  proper  in  the  premises  and 
to  keep  and  retain  said  fees  as  his  own." 
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In  the  complaint  It  Is  averred.  In  sub- 
stance, that  the  firm  of  Gray  &  Stern  repre- 
sented about  14  claimants  fn  the  litigation 
designated  In  the  agreement  as  the  Puget 
Sound  Engine  Works  Case,  163  Fed.  168>  80 
C.  C.  A.  618,  that,  as  the  plaintiff  is  in- 
formed and  brieves,  her  intestate  performed 
all  services  necessary  to  be  performed  In 
that  case  prior  to  bis  death;  that  the  de- 
fendant has  collected  as  fees  and  allowances 
in  that  case  a  large  sum  of  money  for  which 
be  refuses  to  account.  The  defendant  by 
answer  admits  tbat  the  firm  of  Gray  & 
Stern  represented  about  14  claimants  In  the 
Puget  Sound  Engine  Works  Case  and  denies 
the  other  averments  above  mentioned.  The 
answer  also  sets  out  certain  matters  as  af- 
firmative defenses  which  are  traversed  by 
the  reply.  With  these  we  are  not  here  con- 
cerned. The  Puget  Sound  Engine  Works 
Case,  163  Fed.  168,  89  a  C.  A.  618,  involved 
the  prosecntioD,  against  a  surety  company 
as  surety  upon  the  contractor's  bond,  of  a 
large  number  of  claims  for  material  and 
labor  furnished  to  the  contractor  for  the 
construction  of  a  federal  public  work.  Fif- 
teen of  these  claims  were  represented  by 
the  firm  of  Gray  &  Stem.  The  others  were 
represented,  respectively,  by  several  differ- 
ent attorneys  and  legal  firms.  The  cause 
was  tried  in  the  lower  federal  court,  and 
all  of  these  claims  were  allowed.  The  sure- 
ty company  appealed  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. The  decedent,  Gray,  wrote  the  brief 
on  behalf  of  the  claims  represented  by  Gray 
&  Stern  in  the  Court  of  Appeals  prior  to 
the  dissolution  of  the  partnership.  It  seems 
to  be  conceded  that  this  brief  presented  the 
whole  case  of  all  the  claimants,  and  was 
adopted  by  those  represented  by  other  at- 
torneys. By  agreement  between  Gray  and 
the  other  attorneys  the  case  was  argued  In 
the  Circuit  Court  of  Appeals  by  H.  T.  Gran- 
ger, the  attorney  who  represented  the  lar- 
gest of  all  the  claims.  The  cause  was  argued 
in  the  Circuit  Court  of  Appeals  In  the  spring 
of  1908  after  the  dissolution  of  the  partner^ 
ship  of  Gray  St  Stem,  but  before  Gray's 
death.  The  decision  of  the  lower  court  was 
affirmed  by  the  Court  of  Appeals  about  10 
days  after  Gray's  death.  The  surety  com- 
pany appealed  the  case  to  the  Supreme  Court 
of  the  United  States.  Grai^r,  by  tadt  con- 
sent of  all  the  attorneys  representing  the 
claimants,  took  charge  of  the  case  In  the 
Supreme  Court,  using  a  reprint  of  the  brief 
prepared  by  Gray  for  the  Court  of  Appeals, 
with  only  such  formal  changes  as  were  ne- 
cessitated by  the  difference  in  forum.  Gran- 
ger testified  that  he  attended  to  this  reprint- 
ing, the  filing  of  the  brief  In  the  Supreme 
Court,  sent  the  briefs  himself,  and  con- 
ducted all  of  the  correspondence  with  the 
clerk  of  the  Supreme  Court  necessary  to  a 
submission  of  the  case,  which  was  presented 
on  briefs  without  argument;  that  he  receiv- 
ed no  aa^tance  tt<m  Stem  In  connection 


with  the  case  except  that  when  he  (Granger) 
assessed  all  of  the  (dalmants  in  proportion 
to  their  claims  to  pay  the  expenses.  Stem 
sent  him  the  proportion  assessed  to  the 
claimants  originally  represented  by  Gray  & 
Stem.  The  decision  of  the  Court  of  Ap- 
peals was  finally  affirmed  by  the  Supreme 
Court  Stern,  who  was  called  as  a  witness 
for  the  plaintiff,  testified  that  all  of  these 
claimants  save  one  paid  these  assessments; 
that  one  claimant,  Meactaam  ft  Plnard,  while 
the  case  was  pendii^  In  the  UMted  States 
Snpreme  Court,  sold  its  claim  ftt  a  discount 
to  Stem,  who,  on  the  affirmation  of  the 
Judgments  in  favor  of  the  claimants  by  the 
Supreme  Court,  realized  a  profit  of  $260  on 
this  claim.  Stem  further  testified  that  aU 
of  the  claims  w^  originally  taken  by  the 
firm  of  Gray  &  Stem  on  a  contingent  "com- 
mhudon"  of  10  per  cent,  of  tlu  amount  col- 
lected, Imt  that  when  the  matter  was  wound 
up  be  made  an  effort-  to  get  a  larger  "com- 
mission" because  of  the  time  and  labor  in- 
volved, and  tbat  some  of  the  dalmants  al- 
lowed as  mudb  as  20  per  cent,  some  16 
ver  cent,  and  others  stack  for  original 
p»centage  of  10;  tSxat  he  finally  otd- 
lected  and  retained  as  compensation  specific 
amounts  on  csch  of  these  claims,  wblch 
amounts  aggregate  $1,218.76.  This  Indndea 
the  $260  profit  made  on  his  penwnal  pur- 
chase of  the  Meadiam  &  Plnard  claim.  At 
the  close  of  the  plaintiff's  evidence  the  de- 
fendant moved  for  a  dismissal  on  the  ground 
that  the  evidence  was  insufficient  to  sus- 
tain a  Judgment  against  the  defendant  The 
motion  was  granted.  From  the  Jiulgment  of 
dismissal  and  for  costs  the  plaintiff  appeals. 

Two  questions  are  presented :  (1)  Under 
the  contract  of  dissolution  should  the  com- 
pensation collected  by  the  respondent  In  the 
Puget  Sound  Engine  Works  Case  be  treated 
as  "fees  and  allowances,"  and  therefore  sub- 
ject to  a  division,  two-thirds  to  respondent 
and  one-third  to  the  appellant  or  as  "com- 
missions on  collections,"  In  which  the  appel- 
lant would  have  no  Interest?  (2)  Assuming 
the  former,  did  the  plaintiff's  Intestate  per- 
form his  part  of  the  contract  of  dissolution 
so  as  to  entitle  his  estate  to  one-third  of 
this  compensation? 

[1]  1.  The  first  question  must  be  solved  by 
a  construction  of  the  contract  in  the  light  of 
its  terms  and  subject-matter.  We  do  not 
regard  the  contract  as  ambiguous.  Takinff 
the  literal  and  usual  meaning  of  the  words 
"fees"  and  "commissions,"  It  seems  to  us 
that  the  compensation  of  the  attorneys  for 
conducting  litigation  through  several  courts, 
as  was  the  case  In  the  Puget  Sound  Engine 
Works  litigation,  falls  under  the  former 
rather  than  the  latter.  It  is  admitted  that 
the  compensation  was  to  be  determined  by  a 
percentage  of  the  amount  recovered  and  was 
contingent  on  the  recovery.  A  "contingent 
fee"  la  defined  In  Black's  Iaw  Dictionary  as 
follows: 
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"A  fee  Btipnlated  to  be  paid  to  an  attorney 
for  Ma  services  in  conducting  a  suit  or  other 
forensic  proceeding  only  in  case  he  wins  it; 
it  may  be  a  percentage  of  the  amount  recor- 
ercd." 

A  more  exact  definition  or  deocriptlOD  of 
the  compensatton  racelTed  In  the  liUgatlon 
here  In  question  could  hardly  be  framed. 
The  same  wotk  defines  the  word  "commls- 
rion,"  as  used  In  commercial  Uw,  as  fol- 
lows: 

"The  reoompenjie  or  reward  of  an  agent,  fac- 
tor, broker,  or  bailee,  when  the  aame  is  calculat- 
ed as  a  percentage  on  the  amount  of  bis  trans- 
aetiona  or  on  the  profit  to  the  principal.  Bat 
in  thia  senae  the  word  occnia  more  frequently  In 
the  plnraL" 

It  requires  a  most  strained  crautructlon 
to  fit  this  de&iitloo  to  the  case  here.  Even 
regarding  the  attorney  as  the  legal  agent  of 
tlie  ^Dt,  as  In  a  sense  he  Is,  In  the  mere 
collecUoQ  of  accounts  or  claims  due  to  the 
client,  the  compoieatloQ  for  such  caUectlon 
could  hardly  be  classed  as  "commlssioDa*' 
UDdCT.  this  definition,  where  the  collection 
was  only  made  after  long  and  tedious  litiga- 
tion In  the  courts,  not  only  to  secure  the 
money,  but  also  to  establish  the  idalms. 
Tills  is  especially  true  dnce  the  dissolution 
eontract  clearly  covers  business  of  both 
kinds,  that  Is,  mere  collections  and  contested 
litigation,  and  tbe  words  *^mnil8dons  on 
collectlona,"  reasonaUy,  thoi^  loosely,  ap- 
plicable to  compensation  for  the  one,  and 
the  word  **fee8"  strictly  and  commonly  ap- 
plicable to  cnnpensatlon  for  tbe  other^  an 
both  used  In  the  contract 

There  Is  nothing  la  tbe  connection  In 
which  tlieae  words  an  used  to  Indicate  that 
they  are  to  have  any  other  Uian  tb^r  usual 
and  ordinary  meanli^  as  applied  to  the 
Pnget  Sound  Engine  Works  Case.    On  the 
contrary,  that  case  seems  to  be  Intention- 
ally exduded  from  the  enumeration  of  mat 
tos  to  which  Oe  term  "commissions^  is  ap- 
plied.   The  contract  first  states  that  fees 
and  idlowances,  arising  from  the  Engine 
Works  Case,  certain  a|>edfled  **reoeiTershlp 
matters,"  and  certain  spedflal  "other  lltl- 
sstlott,'*  except  oomndsslo&s'  on  collections, 
shall  be  divided,  two-thirds  to  Stem,  one- 
Ihlrd  to  Gny.    Then  fttllows  a  provision 
tottdilng  two  Uti^ted  matters;  Aot  intfloded 
in  those  above  qwdfied,  nor  either  of  tbem 
file  Eiu^  Works  Case,  in  which  two  mat* 
ters  all  revenue  or  fees,  "except  oommls* 
rions  on  <daima  of  creditors,"  aball  be  divid- 
ed In  the  same  way,  and  a  further  provl- 
Blon  that  In  tbe  bankruptcy  and  receiver- 
ihip  matters  proceals  of  all  collections  on 
dalma  of  creditors  shaU  be  delivered  to 
Stern  for  remittance,  with  the  r^ht  to  him 
to  diarge  such  *'feei^'  as  he  may  deem 
proper  and  keep  and  retain  sudi  "fees**  as 
kls  own.    Since  the  Puget  Sound  Engine 
Works  Case  Is  not  Included  in  the  two  litt- 
ffted  matters  last  referred  to,  and  since  It 
mu  not  a  bankruptcy  matter,  but  a  suit  on 
n  bnnd.  It  Is  clear  that  the  parties  have,  l^f 
tbe  process  ot  exclusion,  designated  all  com- 


ipensatlon  In  that  case  as  "fMs  and  allow- 
ances" to  be  divided,  one-third  to  Gray, 
two-thirds  to  Stern.  The  contract,  taken  as 
a  whole,  is  capable  of  no  other  coDBtructlon. 

[2]  2.  The  contract  provides  that  Gray, 
the  Intestate,  should  at  Ms  own  expense 
complete  the  following  unfinished  business: 
"The  Puget  Sound  Engioe  Works  Case,  now 
in  the  Circuit  Court  of  Appeals,"  and  cer- 
tain other  matters  not  here  roateriaL  So 
far  as  the  record  now  shows,  he  had,  prior 
to  his  death,  completed  all  the  arrangentente 
which,  as  the  resnlt  proved,  were  necessary 
to  a  successful  completloa  of  that  case.  He 
made  the  arrangement  with  Granger  te 
aigue  tbe  case  In  the  Court  of  Appeals,  and 
the  brief  which  be  wrote  was  by  Granger, 
not  Stem,  modified  to  fit  the  new  fomm,  and 
reprinted  for  use  In  the  Supreme  Court  of 
the  United  Stetes. 

[3]  There  is  no  merit  In  the  argnmoit  that 
because  this  brief  was  originally  written 
during  the  existence  of  the  partnership,  it 
became  Stem's  property  on  the  dissolution, 
and  lU  use  was  his  oontrlbutloa  to  the  work 
necessary  after  Gray's  death.  Had  Gray 
lived  and  done  exactly  what  Granger  did, 
no  one  could  have  claimed  that  he  had  not 
done  all  that  was  necessary  to  complete  the 
case.  There  was  no  other  wotk  to  be  done 
in  the  matter,  and  there  were  no  expenses 
to  be  paid,  except  each  as  were  paid,  and 
In  any  event  would  have  bem  paid,  by  the 
clalmante.  The  fact  that  Gray  personally 
did  nothing  in  the  matter  after  writing  the 
brief  and  arranging  with  Granger  to  argue 
tbe  case,  and  by  reason  of  that  arrangement 
would  have  been  at  no  farther  expense  in 
the  matter.  Is  liard:^  a  reastm  why  his  es- 
tate should  be  d^olved  of  bis  agreed  share 
of  the  compensatton.  Nor  does  the  fact  that 
the  brief  was  written  and  these  arrange- 
mente  made  prior  to  the  dissolution  of  the 
partnership  alter  the  case.  Both  parties 
must  be  presumed  to  have  known  that  tiiere 
might  be  or  might  not  be  otbet  work  to  be 
performed  and  other  expenses  to  be  paid. 
Since  neither  additional  work  nor  expense 
was  required,  we  can  see  neither  reason  nor 
Justice  in  allowing  the  respondent  to  reap 
all  of  the  benefit  from  a  eondltkm  to  which 
he  did  not  contribute. 

[4]  One  other  thli^  remains  to  be  noted. 
The  tespondent  in  any  event  should  not  be 
required  to  account  for  more  than  a  10  per 
cent,  fee  on  the  amount  recovered  In  the 
claim  of  Meacham  &  Flnard.  The  judgment 
on  that  claim  was  9606.43.  The  respondent 
bought  the  dalm  at  a  discount  after  the  dis- 
solution of  the  partnership.  TbB  specula- 
tion was  a  personal  one.  He  is  entitled  to 
the  proflte,  but  he  took  the  claim  subject 
to  the  agreement  in  the  dissolution  contract 
to  account  for  the  fee.  The  entire  revenue 
derived  from  the  other  dalms  should  be  re- 
garded as  fees  and  allowances  under  the 
contract  We  are  clear  that  the  evidence 
was  suflSclent  to  put  the  respondent  to  his 
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(Wash. 


dcfonBea.  and  that  the  challenge  to  the  ap- 
pellant's evidence  was  impn^rly  sustained. 
Rerened  and  remanded  for  trlaL 

MORRIS,  a  X,  and  rULLBBTON,  MAIN, 
and  CROW,  JJ.,  concnr. 


HIIXTARD  LUMBER  00.  t.  OODD  et  aL 

(No.  12081.) 

(Snprcnw  Coart  of  WasbinKton.  Mar 

19ie.) 

Mechanics'  Liens  «=>281— Notice  to  Own- 
E»— Statute— SuFFiciKNCT  of  Evidehce. 
In  an  action  to  enforce  materialmen's  liens, 

evidence  held  suSicient  to  show  that  statutory 

notice  mailed  by  plaintiff  was  addreased  to  the 

owner  at  bis  atreet  number. 
[Ed.  Note.— For  other  cases,  see  Medumtes' 

Liens,  Cent.  Dig.  H  666-672;  Dec.  Die  ^ 

281.] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  the  Spokane  Hardwood  Floor 
Company  and  others  against  J.  B.  Codd  and 
others,  in  which  the  Hillyard  Lumber  Com- 
pany Intervened.  Judgment  for  defendants, 
and  the  intervener  appeals.  Reversed,  and 
cause  remanded,  with  direction  to  ent»  Judg- 
ment In  favor  of  the  lutarvoier. 

a  a  Upton,  of  Hillyard,  for  appellant 
Oodd,  Hutchinson  ft  Codd,  Danscm,  Williams 
A  Danam,  and  (3eorge  D.  Lanti,  all  of  Spo- 
kane, for  lespcmdenta. 

MAIN,  J.  The  Spc^ane  Hardwood  Floor 
Company  and  othera  Instituted  this  action 
against  the  defendants  for  Uie  inupose  of 
foreclosing  certain  mechanics*  and  material- 
moi's  liens  upon  lot  2,  block  22,  Second  Slnto 
addition  to  Spokane.  The  appelant,  not  be- 
ing made  a  party,  came  into  the  action  by 
filing  a  complaint  in  interrration,  wherein  it 
sought  to  foreclose  its  Uen  tor  lumber  and 
materials  famished  and  used  in  the  erection 
of  a  dwelling  house  upon  the  above^eacrlbed 
premises.  The  amount  of  its  claim  was  $1,- 
086.01,  with  interest  from  November  29. 1012. 
together  with  the  expenses  of  preparing  and 
filing  its  lien,  an  attorney's  fee,  and  costa 

The  compliUnt  is  In  the  usual  form,  and  al- 
leges the  giving  of  notice  to  the  defendants 
as  owners  of  the  premises,  in  the  manner  re- 
Quired  by  law,  that  it  was  furnishing  the 
materials  for  which  a  lien  Is  claimed.  The 
defendants  answered,  denying  the  principal 
allegations  of  the  complaint  Upon  the  is- 
sues  thus  made  the  cause  was  tried  to  the 
court  without  a  jury.  The  principal  contro- 
veray  was  over  the  question  of  the  giving  of 
notice  by  the  intervener  to  the  defendants,  as 
required  by  the  statute,  that  It  had  com- 
menced to  deliver  materials  upon  the  prem- 
ises of  the  defendants. 

Albert  M.  Orr,  the  secretary  and  treasui»r 
of  the  intervener,  testified  that  the  notice 
was  mailed  on  July  18,  1912 ;  that  the  book- 


keeper on  that  date  had  commenced  to  make 
out  the  notice  by  filling  in  the  usual  blank 
form  with  the  date,  and  *'J.  B.  Codd,  Spo- 
kane, WaiA.,"  but,  not  having  the  description 
of  the  real  estate,  did  not  complete  the  no- 
tice; that  he  (Orr)  aftermrda  procured  tlie 
lot  and  block  numbers,  and  completed  the  no- 
tice by  filling  In  the  blanks  and  signing  it,  a 
carbon  copy  ot  which  was  Introduced  in  evi- 
dence; that  the  original  was  placed  In  an 
envelope  upon  which  the  postage  was  pre- 
paid, addressed  to  J.  H  Codd,  Spokane. 
Wash.,  and  mailed  at  the  post  office  in  Hill- 
yard,  Wash.  Aa  to  whether  the  street  ad- 
dress where  the  defendant  J.  B.  Codd  was 
then  residing  was  upon  the  envelope  at  the 
time  It  was  mailed,  Mr.  Orr  in  substance  te«- 
tlfled  that  he  could  not  swear  positively  that 
this  number  (East  525  Slnto  avenue)  was  up- 
on the  envelope,  but  that  he  believed  it  was; 
that  he  had  no  independent  recollection  upon 
the  subject,  but  based  his  opinion  upon  the 
fact  that  on  the  cartxm  copy  of  the  notice 
introduced  In  evidence  he  had  made  a  memo- 
randum in  these  words:  "Mail  to  B.  525 
Slnto,  Spokane."  Upon  cross-examination, 
with  r^rence  to  the  makii^  of  thla  memo- 
randum, the  respondents  elicited  the  follow- 
ing: 

"Q.  •  •  •  Did  yon  write  this  after  yon 
sent  the  other  one,  or  did  you  write  it  before? 
A.  I  could  not  say  as  to  that:  I  think  I  wrote 
it  perhaps  the  same  time  that  I  wrote  the  ad- 
dress OD  the  envelope — just  made  a  note  on  it, 
so  I  would  know  where  it  went  to.  Q.  When 
you  were  making  up  the  notice,  didn't  you  look 
up  the  address  of  this  man  and  write  it  on 
your  notice  slip?  A.  I  don't  recollect  where  I 
got  the  address:  bnt  it  is  evidently  on  the  en- 
velope, or  else  I  would  not  have  put  it  on  the 
bottom  there,  but  I  don't  know  whether  It  was 
on  the  original  of  tiiat  or  not  Q.  Well,  do 
yOQ  know  whether  It  was  on  the  envelope  then 
or  not?  A.  I  could  not  swear  positively  it  is, 
no;  but  then  I  would  not  have  any  reason  to 
put  it  down  there  if  I  had  not  had  it  on  the  en- 
velope." 

The  defendant  J.  B.  Codd,  testifying  in  hia 
own  b^alf,  denied  that  he  received  the  no- 
tice. His  wife  did  not  testify  at  all.  3.  W. 
Codd,  the  brother  of  J.  E.  Codd,  testified  that 
he  had  resided  at  this  number  from  June  to 
November  SO,  1912,  and  had  never  seen  any 
audi  notice,  and  had  never  heard  J.  B.  Codd 
or  his  wife  mention  having  received  it  The 
evidence  does  not  show  that  there  was  no 
other  person  residing  at  East  525  Sinto  ave- 
nue into  whose  possession  the  letter  might 
have  come.  J.  E.  Codd  admitted  having 
ceived  the  notices  of  all  the  other  Hen  claim- 
ants to  the  action. 

The  court  found,  among  other  things,  in 
substance,  that  the  notice  was  mailed  by  the 
intervener  on  July  18,  1912;  "that  the  en- 
velope •  •  •  was  addressed  to  J.  E. 
Codd,  Spokane.  Wash." ;  that  J.  E.  Codd  was 
<»i  this  date  residing  at  East  625  Sinto  ave- 
nue, in  Spokane,  which  fact  was  known  to 
the  intervener  at  the  time  of  mailing  the  no- 
tice; and  that  thla  address  of  J.  E.  Codd 


A=;»For  other  cases  see  same  topic  and  KST -NUMBER  In  all  Key-Numbered  DlsesU  and  Indsxea 
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waa  80  given  In  the  city  directory  for  1912. 
The  court  concluded  that  the  Intervener  was 
not  entitled  to  a  Uen  for  any  amount  upon 
the  real  estate  mentloQed,  and  entered  a 
Jndfcment  against  the  Intervener  and  In  favor 
of  the  defendants  for  costs,  and  releasing 
and  discharging  the  real  estate  from  Its  Uen. 
nie  Intervener  has  appealed. 

The  controlling  question  In  this  case  is 
whether  the  trial  court,  In  concluding  that 
the  envelope  did  not  contain  the  street  and 
number,  drew  a  proper  inference  from  the 
tmdtspated  testimony.  The  statute  relative 
to  the  giving  of  notice  (Rem.  &  Bal.  Code,  S 
1133)  provides  that  every  person  furnishing 
material  or  supplies  to  be  used  In  the  con- 
struction of  a  building  shall,  within  five  days 
after  such  material  or  supplies  are  delivered 
to  any  person  or  contractor,  "deliver  or  mail 
to  the  owner,"  or  reputed  owner,  of  the  prop- 
erty, CD,  upon,  or  about  which  said  materials 
or  supplies  are  to  be  used,  a  duplicate  state- 
mcDt  of  all  such  materials  or  supplies  deliv- 
ered to  any  contractor  or  person  to  whom 
any  such  materials  or  supplies  have  been  sold 
or  delivered,  and  no  materialman's  lien  shall 
be  filed  or  enforced  unless  the  provlslona  of 
tills  act  have  been  compiled  with.  It  is  not 
claimed  that,  if  the  envelope  had  upon  it  the 
street  and  number,  it  would  not  conform  to 
the  statutory  requirement  While  the  wlt- 
De^  Orr  did  not  testify  unequivocally  and 
positively  that  he  placed  upon  the  envelope 
the  street  and  number  prior  to  the  time  he 
mailed  it,  yet  we  thinli  this  is  the  only  rea- 
■ooable  Inference  to  be  drawn  from  his  tes- 
ttmony.  The  duplicate  copy  of  the  notice, 
vblch  was  introduced  in  evidence,  shows  a 
memorandum  In  pencil  of  the  street  and 
number.  The  only  purpose  of  acquiring  this 
data  was  to  mahe  use  of  it  in  addressing  the 
envelope.  Had  the  witness  testified  directly 
that  he  did  place  the  street  and  number  up- 
on the  envelope,  this  testimony  could  not 
have  been  disputed  by  any  one.  The  witness 
was  apparency  entirely  candid,  and  mere 
suspicion  that  the  street  and  number  were 
Dot  placed  upon  the  envelope  should  not  over- 
come the  proper  Inference  to  be  drawn  from 
such  testimony.  The  statute  only  reyulres 
tbat  notice  shall  be  delivered  or  "mailed  to 
the  owner."  This  Is  not  a  case  where  the 
trial  court  tias  made  a  finding  upon  confilct- 
log  evidence,  but  the  question  presented  Is; 
What  is  the  reasonable  inference  to  t>e  drawn' 
fiom  the  undisputed  testimony? 

Whether  an  envelope  containing  a  notice 
addressed  without  street  and  number  thereon 
would  be  a  sutBclent  compliance  with  the 
statute  In  a  dty  the  size  of  Spokane  need 
not  now  be  determined.  This  record  is  silent 
as  to  what  would  be  the  reasonable  proba- 
bility of  a  letter  In  that  city  addressed  to  a 
person  reaching  him,  when  the  envelope  did 
not  have  upon  It  the  street  and  number. 

The  judgment  will  be  reversed,  and  the 
cause  remanded*  with  direction  to  the  an* 


perior  court  to  enter  a  jadgment  in  favor  of 
the  Intervener. 

ELLIS,  GROW,  ana  MOUNT,  JJ.,  concnr. 

FULLERTON,  J.  I  think  an  envfilope  ad- 
dressed aa  tblB  waa  found  to  be  addreas- 
ed  by  the  court  waa  a  suffldoit  compliance 
with  tbe  statute.  I  therefore  concur  In  the 
result 


ORAWTORD  ct  nx.  v.  ARMACOST  et  nr. 
(No.  12237.) 

(Supreme  Court  of  WashlngtMi.  Hay  29, 1915.) 

1.  FBAun  «=a22— ExcHANOB  or  Ruii  PAof- 

EBTT— MiSElEPRESENTATIONS. 

tinder  the  rule  that  a  party  may  rely  on 
a  statement  as  to  a  fact  made  to  him  by  an- 
other as  a  basis  for  a  mutual  eneagement  where 
the  facts  are.  unknown  to  him,  but  known 
to  the  other,  and  are  made  for  tbe  purpose  of 
inducing  reliance  thereon,  though  the  statement 
la  of  a  fact  conceraing  a  oLatter  of  public  rec- 
ord, a  narty,  exchanging  his  land  for  city  lots, 
may  rely  on  the  representations  of  the  owner 
of  the  lots  as  to  the  amount  of  assessments 
made  by  city  officers  against  ttie  lots  for  a 
street  improvement 

[Ed.  Note^For  other  cases,  see  Fraud,  Cent 
Dig.  II 19-23;  Dec.  Dig.  «=»22.] 

2.  Fbaud  «=>18— Exchakob  ov  Rkal  Pbof- 

BBTT. 

A  false  representation  as  to  the  estimated 
cost  of  a  street  improvement  assessed  against 
abutting  lots,  made  to  induce  one  to  accept  the 
lots  in  exchange  for  his  land,  is  not  a  mere 
expression  of  opinion,  but  a  false  representa- 
tioa  as  to  a  material  fact,  on  which  the  own- 
er of  tbe  land  may  rely. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  I  16;   Dec  Dig.  «=»18.] 

3.  Frauo  <e=»25— Exohanob  of  Reax.  Pbof- 

KETT. 

A  false  representation  that  the  estimated 
amount  of  an  assessment  by  a  city  for  a  street 
improvement  against  abutting  lots  was  $319 
a  lot  for  five  lots,  made  to  induce  one  to  ac- 
cept the  lots  in  exchange  of  his  land,  while  tbe 
assessment  waa  $800  per  lot,  was  actionable, 
regardless  of  tbe  benefits  conferred  on  the  lots 
by  the  improvement 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  24 ;  Dec.  Dig.  <©=>25.] 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  County;   Ralph  Kauftman, 

Judge. 

Action  by  &f.  D.  Crawford  and  another 
against  Lou  Armacost  and  another.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 

Affirmed. 

Hovey  &  Hale,  of  Ellensburg,  for  appel- 
lants. Pruyn  &  Hoefller  and  E.  K.  Rrown, 
all  of  Klleusburg,  for  oespundents. 

FULLERTON,  J.  In  the  latter  part  of 
the  year  1012,  the  respondents  Crawford  and 
wife  were  the  owners  of  certain  farm  lands 
situated  In  Benton  connty.  At  the  same 
time  the  appellants,  Armacost  and  wVb, 
owned  a  half  block  of  land  In  the  city  of  Ea- 
l^burg,  which  contained  five  lote  and  on 
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which  there  were  Beveral  dwelllDg  houses. 
At  the  time  named  a  proposition  was  made 
that  the  parties  exchange  pr(^rtle8,  and 
after  some  negotiations  an  exchange  was 
made  In  January,  1913.  During  the  pend- 
ency of  the  negotiations  leading  up  to  the 
exchange,  the  city  of  EUensburg  was  Improv- 
ing the  streets  In  front  of  the  lots,  and  It 
was  known  that  the  city  would  levy  an  as- 
sessment on  the  1<^  to  pay  the  cost  of  the 
improvement.  The  probable  amount  of  this 
assessment  became  a  subject  of  inquiry  on 
the  part  of  the  respondents  when  considering 
the  terms  ol  the  exchange,  and  tbey  were 
told  by  the  appellants  that  the  estimated 
amount  of  the  assessment  made  by  the  city 
officers  was  $319  a  lot,  or  a  total  of  $1,595. 
The  respondents  accepted  the  statement  as 
true  and  made  the  exchange  on  that  basis 
without  further  inquiry.  Subsequently  the 
city  levied  an  assessment  on  the  property 
of  $3,997.95,  and  on  inquli7  the  respondents 
learned  that  the  city's  estimate  of  the  cost 
of  the  improvement,  instead  of  being  $319 
per  lot  or  $1,595  for.  the  whole,  was  $800 
ver  lot  or  $4,000  for  the  whole.  The  present 
action  was  Instltated  by  the  respondents 
against  the  appellants  to  recover  the  differ- 
ence between  the  estimated  cost  of  the  im- 
provement as  stated  by  tiie  appellaiits  and 
the  actual  cost  of  the  same.  In  tiielr  com- 
plaint the  respondents  alleged  that  the  ap^ 
pellants  well  knew,  at  the  time  they  made 
the  representations  as  to  the  estimated 
amount  of  the  cost  ot  the  street  Improvement, 
that  snch  estimated  cost  was  $4,000  instead 
of  $1,605,  and  that  fhey  made  such  represen- 
tation with  the  intfflit  and  purpose  of  de- 
frauding the  respondents.  Issue  was  taken 
on  the  complaint,  and  a  trial  had  before  a 
Jury,  which  retained  a  verdict  tn  favor  of 
the  respondents  for  the  amount  claimed. 
This  appeal  is  from  the  Ju^ment  entered  on 
the  verdict 

[1]  In  this  court  the  appellant  makes  but 
one  contention,  namely,  that  the  evidence  Is 
Insufficient  to  Justify  the  verdict  He  con- 
tends that  a  misrepresentation  as  to  the  esti- 
mated cost  of  a  public  Improvement,  although 
made  for  the  purpose  of  cheating  and  de- 
frauding another,  and  that  other  is  thereby 
cheated  and  defrauded,  does  not  furnish  a 
basis  for  a  cause  of  action;  this  because, 
first,  the  estimate  was  a  matter  of  record,  as 
much  within  the  opportunity  of  the  one  par- 
ty to  know  as  it  is  the  other;  second,  be- 
cause estimates  are  mere  expressions  of  opin- 
ion, always  held  to  be  uonactionable;  and, 
third,  because  there  was  no  injury,  since  the 
improvement  enhanced  the  value  of  the  prop- 
erty to  the  full  amount  of  the  assessment 
levied  thereon.  But  we  cannot  agree  with 
these  contentions.  A  party  may  rely  upon 
a  statement  as  to  a  fact  made  to  him  by  an- 
other as  a  basts  for  a  mutual  engagement, 
where  the  facts  are  unknown  to  Mm  but 


known  to  the  other  and  are  made  for  the  pur- 
pose of  Inducing  a  reliance  thereon,  even 
though  the  fitatement  is  of  a  fact  concerning 
a  matter  of  public  record,  the  truth  or  falsity 
of  which  could  be  ascertained  by  an  Inspec- 
tion of  the  public  record.  Gray  v.  Reeves, 
69  Wash.  377,  125  Pac,  162;  Blum  v.  Smith, 
66  Wash.  192, 119  Pac.  1S3 ;  McMillen  v.  Hlll- 
man,  66  Wash.  33,  118  Pac.  903 ;  Wooddy  v. 
Benton  Water  Co.,  54  Wash.  124,  102  Pac 
1054,  132  Am.  St  Kep.  1102 ;  Daniel  v.  GUd- 
den,  38  Wash.  661,  80  Pac.  811;  Grant  v. 
Huschke,  74  Wash.  259, 133  Pac.  447,  In  the 
case  of  Carpenter  v.  Wright,  62  Kan.  221,  34 
Pac.  798,  It  is  said: 

"The  contention  that  no  recovery  can  be  had 
because  the  incumbrance  wag  a  matter  of  rec- 
ord is  not  sound.  A  fraudulent  repreaentatioa 
by  one  who  assumes  to  have  personal  knowl- 
edge to  a  par<dLaser  of  real  estate  that  there  is 
no  incumbrance  tbereon,  and  upon  which  reit- 
resentation  the  purchaser  relies  and  acts,  to 
his  injury,  will  sustain  an  action  for  the  tort 
although  the  purcluuer  might  have  discovered 
the  fraud  by  searching  the  public  records." 

[2]  In  the  second  reason  given  for  holding 
the  representation  insufficient  counsel  doubt- 
less mean  to  assert  ttiat  an  estimate  of  the 
costs  of  an  Improvement  is  what  the  phrase 
usually  indicates  in  undetermined  matt«s, 
namdy,  a  mere  t^nion  as  to  the  ultimate  re- 
sult Bnt  in  this  state  an  estimate  niade  bjr 
the  i>nblic  anthorUles  ol  the  cost  of  a  street 
imivovauent  la  aometblng  more  than  this. 
We  have  held  that  a  city  making  a  public 
improvement  at  the  expense  of  abutting  own- 
ers could  not  levy  an  assessment  in  excess  ot 
the  estimate  required  to  be  made  at  the  Initia- 
tion of  the  proceedings.  Ghehalls  ▼.  Gory, 
64  Wash.  190,  102  Paa  1027,  104  Pac  768. 
The  representation  in  this  case,  therefore, 
instead  of  being  an  Immaterial  matter,  waa 
a  vital  matter,  since  the  party  to  whom  tbo 
representatiaD  was  made  would  thereby  know 
the  ultimate  cost  to  which  the  property  was 
liable,  and  could  make  his  deal  accordingly. 
A  false  r^iresentatlon  as  to  the  estimate  was 
therefore  a  false  representation  as  to  a  ma- 
terial fttct,  and  not  a  mere  exi»essiou  of  opin- 
lon. 

[3]  As  to  the  third  reason,  it  may  be  true 
that  the  property  was  enhanced  in  value  to 
the  extent  of  any  assessment  that  could  be 
levied  thereon  for  the  cost  of  the  improve- 
ment, but  it  by  no  means  follows  that  the 
appellant's  false  representation  of  the  cost 
of  the  improvement  could  not  thereby  Injure 
the  respondent.  Clearly  if  the  respondents 
traded  on  the  basis  that  the  assessment  on 
the  property  would  not  exceed  $1,595,  and  it 
actually  reached  $3,997.95,  they  are  injured 
to  the  extent  of  the  dlfiference  between  these 
two  sums,  regardless  of  the  benefits  confer- 
red by  the  Improvement 

The  Judgment  is  affirmed. 

MORRIS,  G.  J.,  and  MAIN,  ELLIS,  and 
CROW,  JJ.,  concur. 
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BTATB  T.  STUBTSyAMT  at  aL  (Ko.  11280.) 
(Supreme  Court  of  Waahlcgton.  '-auuft  8,  1916.) 

NAVIOABU  WATKBS  4=337  —  LilTDS  TJHDKB 
WaTVK— RiOBTB  OF  OWRBR— StATTJT*. 

Under  Laws  1913,  p.  667,  proTidin?  tltat 
where  tbe  Btate  has  sold  ^  ^ore  lands  bordering 
uiMQ  navigable  waters,  and  the  waters  are  low- 
ered, efaankins  the  line  of  navigation,  the  bound- 
ary shall  be  the  line  ol  ordinary  navigation  as 
tiien  f6im4  tlie  owner  ot  shore  lands  cannot, 
until  the  actual  lowering  of  the  waters  and  the 
changing  of  the  ordinary  line  of  navigation, 
claim  out  to  the  new  line  of  navigation  to  be 
established. 

[Ed.  Note.— For  other  caaea,  see  Navigable 
Wa.tm,  Cent.  Dif.  11  201-226,  285;  Dee.  Dig, 

En  Banc.  Appeal  from  Superior  Court, 
King  County;  King  Dykeman,  Judge. 

On  motion  for  rehearing.    Motion  denied. 

For  former  opinion,  see  76  Wash.  158,  135 
Pbc.  1035.  138  Pac.  660. 

W.  V.  Tanner  and  R.  D.  Campbell,  both  of 
Olympla,  and  Farrell,  Kane  &  Stratton.  O.  E. 
Steiner,  and  James  B.  Bruen,  all  of  Seattle, 
for  the  State.  Wm.  C.  Keith  and  Donworth 
A  Todd,  all  at  Seattle  tor  lespondents.  Ben- 
ton Embree,  of  Seattle,  amicus  curia. 

PER  CURIAIL  The  parties  to  this  action, 
the  Sturterants  and  Schertzers,  have  each 
■flked  US  to  reconsider  onr  decision.  76 
Waab.  15^  176.  Counsel  tor  tbe  Stortevants 
Insist  that  we  should  mam  accurately  define 
the  right  of  their  clients  to  assert  tiUe  to 
the  land  occupied  by  the  Schertzerg  pending 
an  actual  physical  lowering  of  the  waters  of 
Lake  Washington;  that  their  title  with  all 
its  inddenS  of  ezcluslTO  possession  attaches 
— W  at  the  theoretical  line  of  navigation,  or 
the  Inner  harbor  Une^  and  that  there  can  be 
no  occupatiQa  in  waters  beyond  that  line 
which  would  Intarfere  or  be  Inconsistent 
with  its  use;  <b)  at  the  Inner  harbor  line  as 
It  may  be  subsequ^tly  fixed,  without  refer- 
ence to  and  before  the  waters  (tf  the  lake  are 
physically  lowered. 

Theoretically,  and  if  the  question  should  be 
determined  reference  to  former  decisions 
of  ttds  court  aUm^  we  think  the  proposition 
(b)  would  neoesBarily  prerrall;  but  we  are 
met  by  the  act  of  Bibirch  25,  1913  (Laws  1913, 
p.  667,  dL  183.  {  1),  which  provides: 

"In  every  case  where  tbe  state  of  Washing- 
ton has  heretofore  sold  to  any  purchaser  from 
the  state  any  aecond'Claas  shore  lands  bordering 
upon  navigable  waters  of  this  state  by  descrip- 
tum  wherein  tbe  water  boundary  of  the  land  so 
purchased  la  not  defined,  such  water  boundary 
shall  be  held  and  is  hereby  declared  to  be  tbe 
line  of  ordinary  navigation  in  such  water;  and 
whenever  such  waters  have  heretofore  been  or 
shall  heresfter  be  lowered  by  any  action  done 
or  Butliotiied  either  by  tibe  state  of  Washington 


or  the  United  States  mdh  water  boundair  shall 
thereafter  be  held  and  Is  hereby  declared  to  be 
the  line  of  ordiiaary  navigation  as  the  same 
shall  be  found  in  such  waters  after  such  low- 
ering, and  there  is  hereby  granted  and  confirmed 
to  every  snch  pordiaaer,  his  heirs  and  assigns, 
all  such  landa.'* 

Under  accepted  rules  of  construction  we 
are  required  to  give  effect  to  all  of  the  pro- 
visions of  tbe  act  quoted.  The  Legislature 
hM  assumed  to  say  when  tbe  title  to  the  new 
made  lands  sball  attach.  It  says,  "after  snch 
lowering."  Whatever  title  Uie  owners  of 
shore  lands  takes  to  the  new  lands  made  by 
the  lowering  (tf  the  waters  of  Lake  Wasblne* 
ton  is  granted  by  the  act  of  1913.  Ttaj  are 
not  taken  by  purchase,  except  as  the  grant 
Is  made  to  relate  ba^  to  the  original  deed. 
The  act  is  not  only  a  grant,  but  a  conflrma- 
tion  of  the  grant  This  being  so.  It  waa  well 
within  the  power  of  the  Legtslatare  to  fix  a 
time  tor  tbe  enjoyment  of  the  grant  The 
grant  Is  made  bt  consequence  of  a  cofitem- 
plated  diange  in  physical  conditions.  Until 
these  changes  occur,  the  owners  of  the  pres- 
ent shore  lands  cannot  complain,  for  their 
title  is  floating  and  wlH  not  attach  until  ftte 
situation  contemplated  in  the  grant  has  be- 
come  a  fixed  condition.  In  meantime  tiie 
line  of  navigabUlt}--— L  ei,  the  present  or  for^ 
merly  established  harbor  line— 4s  the  limit  (tf 
the  fixed  title  of  the  shore  owners.  When 
the  new  inner  harbor  line  is  fixed,  and  the 
waters  are  actually  lowered,  it  would  assimi- 
late tbe  line  at  navlgabUi^  without  retoz^ 
ence  to  the  depth  of  the  water  over  which  It 
Is  mn. 

It  seems  to  ns  that  these  condualons  are 
snfBdenUy  clear  in  our  opinion  and  the  opin- 
ion on  rdiearing.  If  not.  It  may  now  be 
understood  that  it  was  oar  Intrait  and,  aa 
we  thought,  onr  holding,  that  whatever  the 
righto  of  the  Sturteranto  may  have  been  un^ 
der  our  tormer  decisions,  the  Legislature  has 
made  the  time  when  the  grant  attaches  de> 
pend  upon  a  future  happening  of  a  physical 
fact  and  the  preset  relatlTe  righto  of  the 
parties  as  to  occupancy  of  the  lands  In  front 
at  tbe  present  line  of  navlgablUty  or  Inner 
harbor  line  is  determined  by  such  granting 
act  and  not,  aa  we  would  have  held — ^that  is, 
proposition  (b)— had  it  not  been  for  the  act  of 
1913. 

As  for  proposition  (a):  Improvements  out- 
side of  the  inner  harbor  line  are  presump- 
tlrely  In  the  navigable  waters  of  the  late. 
The  state  Is  the  only  party  having  a  present 
Interest  therein,  and  It  Is  not  complaining. 

Tbe  Schertzers  Invite  ns  to  reconsider  the 
question  of  res  Judicata.  We  have  done  so, 
and  are  satisfied  with  our  former  holding. 

The  petitions  of  tbe  respective  parties  are 
denied. 
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PAOIVIC  COLD  STORAGE  CO.  t.  PIEBCB 
COUNTY  «t  ftl.    (No.  12255.) 

(Svpreme  Court  of  WaaUncton.    Blsj  29, 
1915.) 

1.  Taxation  ^s194  —  "Pbopebtt"  Subject 
TO  Taxation — Bxemptions— Monet. 

The  Legislature  caanot,  under  the  Consti- 
tutloD,  requiring  a  uniform  and  equal  rate  of 
taxation  on  all  property  in  the  state,  exempt 
from  taxation  corporeal  personal  property  hav- 
ing an  intrinsic  value  and  a  situs  at  some  place 
within  the  state,  though  it  may  exempt  mortga- 
ges, notes,  accounts,  bouds,  etc.,  on  the  theory 
tbat  they  are  not  property  in  the  stricter  sense, 
but  are  merely  representative  of  property,  but 
the  exemption  may  not  apply  to  money  which  in 
commercial  operations  possesses  value  by  way 
of  immediate  purchasing  or  exchanging  powers 
and  is  property. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  310,  311;  Dec  Dig.  *=»194. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Property.] 

2.  Taxation  €=>193— Pbopebtt  Subject  to 
Taxation— ExEUPtioNB. 

The  purpose  of  the  Constitutloii,  proTiding 
that  all  property  in  the  state  shall  be  taxed.  It 
to  secure  the  taxation  of  all  property  subject  to 
taxation  by  the  state,  and  not  to  detine  or  mark 
limits  within  which  exemptions  from  taxation 
may  be  legal  or  illegal,  and  a  vessel  of  a  do- 
mestic corporation  with  Its  domicile  and  princi- 
pal place  of  business  Id  a  city  of  the  state  may 
not  be  exempted  from  taxation  by  the  county  in 
which  the  city  is  situated,  though  used  exclu- 
sively in  trade  between  the  city  and  ports  out- 
Side  the  state,  and  though  it  Is  registered  in  the 
customhouse  at  the  city;  the  vessel  not  being 
taxed  elsewhere. 

[Ed.  Note.— For  other  caaea,  see  Taxation, 
Cent  Dig.  I  309;  Dec  Dig.  «s»193.] 

Department  2.  Appeal  from  Superior 
court,  Pleroe  Connt;;  Bineet  11  Card, 
Judges 

Action  b7  tbe  Padflc  Gcdcl  Storace  Compa- 
ny against  Pierce  County  and  otbers.  From 
a  Judgment  Cor  defendants,  plalntUf  appeals. 
Affirmed. 

J,  A.  Sbackleford  and  A.  R.  Tltlow,  both  of 
Tacoma,  for  appellant.  Lorenzo  Dow,  H. 
Fitch,  and  A.  B.  Comfort,  aU  of  Tacoma,  for 
respondents. 


FULLERTON,  J.  The  appellant,  Padflc 
Cold  Storage  Company,  during  the  year  1913, 
and  for  a  number  of  years  prior  thereto, 
owned  a  steamship  known  as  the  Ellhu 
Thompson.  la  the  year  named  tbe  assessor 
of  Pierce  county  caused  tbe  vessel  to  be  list- 
ed ou  tbe  tax  rolls  of  tbat  county  as  proper- 
ty of  the  appellant  subject  to  taxation  there- 
in, and  afterward  a  tax  was  duly  levieU 
against  tbe  vessel  in  the  sum  of  $977.40. 
This  action  was  instituted  by  the  appellant 
to  set  aside  the  tax  so  levied.  Belief  was 
deuled  It  in  tbe  court  below,  and  this  ap- 
peal followed. 

The  appellant  Is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Washington,  having  Its  domicile  and  prin- 
cipal place  of  business  at  tbe  dty  of  Tacoma, 


in  Pierce  coonty.  The  vessel  mentioned  was 
used  exclusively  In  trade  between  Tacoma 
and  ports  outside  of  tbe  state  of  Washing- 
ton ;  It  was  not  used  In  trade  between  dif- 
ferent ports  within  the  state.  The  vessel 
was  registered  In  the  customUouse  at  Taco- 
ma, and  tbe  name  of  the  port  of  Tacoma  waa 
painted  on  Its  stern  as  Its  port  of  hall  or 
home  port.  While  It  called  at  the  home  port 
at  more  or  less  regular  Intervals,  It  made  no 
protracted  stays  therein;  merely  stoppli^ 
long  enough  to  discbarge  the  cargo  It  brought 
to  tbe  port  and  receive  the  cargo  It  Intended 
to  carry  away.  Tbe  vessel  waa  not  taxed  or 
attempted  to  be  taxed  elsewhere  than  at  tbe 
city  of  Tacoma,  nor  was  there  another  place 
which  could  be  said  to  be  tbe  actual  lAtus  of 
the  vesseL 

The  statute  (Bern.  A  BaL  Code,  f  9093), 
after  defining  what  tdutracter  of  xte'raooal 
property  Is  subject  to  taxation  In  tbe  state 
of  Washington  In  terms  broad  enough  to  In- 
clude the  appellant's  vessel,  concludes  as 
follows: 

"Provided,  that  the  ships  or  vessels  nyistered 

in  any  customhouse  of  the  United  States  within 
this  state,  which  ships  or  vessels  are  used  ex- 
clusively in  trade  between  this  state  and  any 
of  the  islands,  districts,  territories,  states  of 
the  United  States,  or  foreign  countries,  shall 
not  be  listed  for  the  purpose  of  or  subject  to 
taxation  In  this  state,  such  vessels  not  beinx 
deemed  property  within  this  state:  Provided, 
that  mortgages,  notes,  accounts,  moneys,  certifi- 
cates of  deposit,  tax  certificates,  Jnt^ments, 
state,  county,  municipal  and  adiool  district 
bonds  and  warrants  shall  not  be  considered  as 
property  for  the  purpose  of  this  chapter,  and  no 
deduction  shall  hereafter  be  allowed  on  account 
of  an  indebtedness  owed." 

Tbe  appellant  bases  its  claim  of  exemp- 
tion upon  tbe  first  of  these  provisos.  Mani- 
festly tbe  Legislature  attempted  to  exempt 
from  taxation  vessels  situated  as  this  vessel 
is  situated  and  used  for  the  purposes  for 
which  It  is  used,  and  tbat  the  claim  of  tbe 
appellant  to  an  exemption  Is  sound  if  It  Is 
within  the  power  of  the  Legislature  to  make 
the  exemption.  It  Is  the  contention  of  the 
taxing  authorities  of  Pierce  county  that  tbe 
Legislature  is  without  such  power,  and  this 
presents  tbe  sole  question  to  be  determined 
upon  this  appeal. 

[1]  It  wUl  hardly  be  denied  in  tbe  light  of 
our  present  decisions  tbat  the  Legislature 
cannot,  under  tbe  constitutional  provision 
requiring  a  uniform  and  eiiual  rate  of  taxa- 
tion on  all  property  *ln  the  state,"  lawfully 
exempt  from  taxation  corporeal  personal 
property  having  an  Intrinsic  value  and  hav- 
ing a  situs  at  some  place  within  tbe  state. 
It  was  so  held  in  the  case  of  State  ex  rel. 
Wolfe  V.  Parmenter,  50  Wash.  164,  96  Pac. 
1047,  10  L.  R.  A.  (N.  S.)  707.  In  tbat  case  , 
the  court  bad  before  it  tbe  validity  of  the 
second  proviso  of  the  section  cited.  It  was 
beld  tbat  the  exemption  was  operative  as  to 
the  mortgages,  notes,  accounts,  bonds,  etc, 
therein  mentioned,  on  the  principle  that  they 
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wtn  not  property  In  ttte  stricter  sense,  but 
vere  properly  the  representatlTefl  of  proper- 
ty, but  tliat  the  exemption  conld  not  apply  to 
moneys,  because  "money  In  practical  com- 
mercial operations  possesses  such  valne  by 
way  ot  Immediate  purchasing  or  exchange 
powers  as  in  effect  robs  it  of  a  mere  repre- 
■entatire  character  and  clothes  It  with  the 
dignity  of  property  having  Intrinsic  Talne"; 
and  hence  '*to  exempt  It  from  taxation  wonld 
amount  to  a  palpable  effort  to  avoid  the  tax- 
ation of  all  property."  So,  here,  since  the 
▼easel  In  question  has  Intrinsic  value,  It  can- 
not be  exempted  from  taxntlon  by  the  Leg- 
islature unless  it  can  be  said  not  to  be  prop- 
erty "in  the  state,"  within  the  meaning  of 
tbat  clause  as  used  In  the  Constitution. 

[1}  In  construing  the  meaning  of  this 
clause  of  the  Constitution,  it  must  be  re- 
membered that  it  was  used  with  reference  to 
the  taxing  power  of  the  state,  that  It  is  a 
term  of  inclusion,  rather  than  a  term  of  ex- 
clusion, and  that  it  was  meant  to  secure  the 
taxation  of  all  property  subject  to  taxation 
by  the  state,  and  not  to  define  or  mark  lim- 
its within  which  exemption  from  taxation 
might  be  legal  or  illegal.  In  other  words, 
when  the  Constitution  said  that  "all  prop- 
erty in  the  state  •  •  •  shall  be  taxed," 
It  meant  to  say  that  all  property  subject  to 
taxation  by  the  state  shall  be  taxed,  regard- 
less of  the  question  whether  or  not  the  prop- 
erty could  be  said  to  be  technically  within, 
or  have  an  actual  situs  within  the  state. 
That  a  vessel  situated  and  used  as  this  ves- 
sel ia  situated  and  used  would  be  taxable 
as  property  In  the  state,  in  the  absence  of 
leglalative  regulation  to  the  contrary,  can- 
not be  gainsaid  or  questioned.  It  is  so  held 
In  all  of  the  cases.  While  some  confusion 
has  arisen  as  to  the  proper  place  of  taxation 
where  the  port  of  registry,  th»  home  port, 
and  the  domicile  of  the  owner  of  the  vessel 
are  at  different  places,  no  coart  has  as  yet 
held  tiiat  eudi  vessels  are  not  subject  to 
taxation  at  some  one  of  the  places.  So,  here, 
since  the  vessel  Is  subject  to  taxation  by  the 
8tat«,  we  think  the  Legislature  is  without 
power  to  exempt  it.  and  we  so  hold. 

The  case  of  North  American  Dredging  Oo. 
V.  Taylor,  66  Wash.  B69,  106  Pac.  162,  29  L. 
R.  A.  (N.  S.)  106,  Is  not  contrary  to  the  view 
here  taken.  Property  owned  and  taxable 
elsewhere,  and  only  temporarily  in  the  state, 
is  not  subject  to  taxation  by  the  state,  and 
the  inquiry  in  that  case  was  whether  the 
dredger  was  permanently  In  the  state  or 
only  temporarily  so.  Here  no  such  qnestion 
arises.  This  property  la  owned  by  a  citizen 
of  the  state  having  Its  domldie  within  the 
state.  The  place  of  the  owner's  domicile  Is 
the  registered  as  well  as  the  home  port  of 
the  vessel.  Its  permanent  situs  Is  therefore 
within  the  state,  and  Its  absence  therefrom 
and  stoppages  elsewhere  are  but  transient 
and  temporary.  Stated  In  another  way,  the 
domicile  of  the  owner  Axes  the  situs  of  the 


vessel  where  It  does  not  appear  that  It  baa 
acquired  an  actual  situs  elaewJwn. 
The  Judgment  U  aiBrmed. 

&fORRZS,  C.  J.,  and  HAIS,  WAAS,  and 
CBOW,  JJ.,  concur. 


GBKAT  WESTERN  POWER  CO.  v.  PILLS- 

BL'BT  et  al.   (Sac  2237.) 
(Suprenw  Court  of  California.   May  12,  1916. 
Rebearing  Denied  June  10,  1»15.) 

1.  Uastu  aj*u  Sebvant  «S=>250%,  New,  vol. 
10    Kej-No.    Series  — PiSBSOiNAL   Imjubt  — 

jyOBKllEa's  COMPENSATIOIU  ACX— ReVUW— 

Cbbiiobabi  fbou  Supb£ju  Coubt. 

In  tlie  absence  of  any  special  constitutioDal 
authorization  when  Act  April  8,  Ittll  (St.  1911, 
p.  fwi),  entitled  an  act  to  provide  for  compeo- 
Batiou  for  the  accidental  injuries  to  employes, 
establishing  an  Industrial  Accident  Board,  eta, 
and  providmg  tbat  the  award  or  orders  of  the 
board  may  be  reviewed  by  a  proceeding  in  the 
superior  court,  aud  tbat  its  determinatioo  shall 
be  subject  to  an  appeal  to  the  Supreme  Court, 
was  passed,  such  act  was  not  effective  to  take 
away  or  impair  the  constitution^  jurisdiction 
ot  the  Supreme  Court,  bo  as  to  prevent  appli- 
cation to  it  to  exercise  its  orj^inal  juriadiction 
by  way  of  certiorari. 

2.  Masteb  ano  Sbbtaht  «=»250%,  New,  voL 
16  Key-No.  Series— Aqtioh  foa  Injubt— 

WOBKHSn'S  COUFBNBATIOH  AOT— GlBnOBABZ 

—Review  of  Finoinos. 

A  finding  on  conflicting  evidence  by  the 
Industrial  Accident  Board,  acting  under  the 
Workmen's  Compensation  Act  (St  1911,  p.  796), 
made  conclusive  and  reviewable  only  on  certain 
grounds,  cannot  be  inquired  into  oo  writ  of  re- 
view; since  that  searches  only  the  jurisdiction 
of  the  inferior  tribunal,  and  not  errora  commit* 
ted  within  its  jurisdictlou. 
8.  Appeal  and  Bbbob  ♦=>842 — Rkvuw  — 

FlITDINQS. 

The  claim  that  a  finding  of  a  court  or  jury 
is  without  support  in  evidence  presents  a  ques- 
tion of  law,  rather  than  of  fact. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  S316-S330;  Dec  Ufr  «=» 
842.] 

4.  TaiAI.  4a>404  —  FiNDINOS  —  CoHCLrsiVB- 
NB8B— COLLATEBAI.  ATTACK. 

Where  the  jurisdiction  of  a  board  depends 
upon  the  existence  of  certain  facts,  the  board 
has  Jurisdiction  to  determine  whether  or  not 
those  facts  exist,  and  Its  determination  that 
they  exist  is  conclusive  on  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  967-962 ;  Dec.  Dig.  «=»404.] 

5.  Cbbtiobabi  «s»64— Wbit  or  Bsvisw— Ju> 
BisnzcnoHAL  Factb. 

**Certiorari"  is  not  a  eoUateral,  but  a  direct, 
attack,  and  thereunder  the  ezist^ce  of  juris- 
dictional facts  may  be  inquired  into,  and  to  this 
end  the  evidence  itself  may  in  proper  cases  be 
brought  up  for  examination. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  174,  175, 183, 184 ;  Dec  Dig.  «e9 
64. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Certiorari.] 

6.  Masteb  and  Sebvant  <S=>250%,  New,  vol. 
16  Key-No.  Series — Wobkmen's  Coupensa- 
TiON  Act— Peesonai,  Injtjbt— Review— J u- 

BISDIonON. 

Act  AprU  8,  1911  (St  1911,  p.  796),  pro- 
viding for  compensation  for  accidental  injuries 
of  employes,  and  establishing  an  Industrial  Acci- 
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dent  Board,  prorides  1^  section  8  that  liability 
for  the  compensation  fixed  therein,  withoat  re- 
gard to  n^Ugence,  ahall  extot  against  any  em- 
ployer for  any  personal  injury  accidentaUy  sos- 
tained  by  an  employ^,  or  for  hia  death  proxi- 
mately resulting  therefrom,  where  the  mjury 
is  not  caused  by  the  Tillful  misconduct  of  the 
employe,  and  provides  that  the  board  shall  file 
findings  of  facts  and  ita  award,  and  that  its 
findings  while  acting  within  its  powers  shall  be 
conclusive,  and  that  the  award  may  be  set  aside 
only  on  toe  grounds  that  the  board  acted  with- 
out power  or  in  excess  of  its  powers,  that  the 
award  was  procured  by  fraud,  or  that  the  find- 
ings of  fact  do  not  support  the  award.  Act 
June  16,  1913  (St  1913,  p.  950),  vested  the 

Kwers  of  the  board  in  the  commission  created 
_  Workmen's  Compensation  Act  (St  1913,  p. 
279).    Held,  on  certiorari  from  the  Supreme 
Court,  on  application  of  the  employer  to  review 
an  award,  that  whether  a  finding  that  the  acci- 
dent was  eaoMd  by  the  "willful  misconduct  of 
the  employ^"  was  tapported  by  the  evidence 
80  as  to  sustain  the  award  went  to  the  juris- 
diction of  the  board  and  was  reviewable. 
7.  Masteb  and  Skbtant  «»250%,  New,  vol. 
16  Key-NOb  Series— Wobkhen 'a  Coupensa- 
TION  ACT  —  PsBBONAI.  IHJUBY  —  "WULLFUL 
MiaCOWDDOT." 

Under  Act  April  8,  1911  (Stat  1911,  p. 
796),  providing  for  compensation  for  accidental 
injuries  to  employes,  and  eatablishing  an  Indus- 
tnal  Accident  Board,  by  section  3  making  an 
employer  liable  for  compensation  without  regard 
to  negligence  for  injury  or  consequent  death 
from  accidental  injon,  unless  caused  by  "the 
wlllfnl  misconduct  of  the  employe,"  a  skilled 
an4  experienced  Hneman,  killal  while  working 
on  "hot  wires,"  who  disobeyed  the  employer's 
known  rule  against  working  on  such  wires  with- 
out using  the  rubber  ^oves  provided  by  it,  and 
which  were  on  hand  ready  for  use,  to  whom  the 
foreman  a  few  honra  before  the  accident  sent  up 
such  gloves,  was  guilty  of  "willful  misconduct,'' 
so  that  an  award  of  the  hoard  was  not  sup- 
ported by  the  findings  of  fac^  and  would  be 
annulled. 

[Bd.  V^j—Vot  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series  Willful 
Misoonduet.} 

Angellottl,  O.  J.,  dissenting  in  part 

In  Bank.  FFoceedlng  under  the  Workmen's 
Compensation  Act  (St  1913,  p.  279)  by  de- 
pendents of  James  Mayfi^d,  employ^,  to  ob- 
tain compensation  for  bis  death,  opposed  by 
Great  Western  Power  Company,  employer. 
Compensation  was  awarded  by  the  Industrial 
Accident  Commission,  and,  on  application  of 
the  employer,  certiorari  Issued  from  the  Su- 
preme Court  to  review  the  award.  Award 
annulled. 

Ouy  C.  Earl  and  W.  H.  Spaoldlng;  both  of 
San  Francisco,  for  petitlwer.  Cbristopber 
M.  Bradley  and  Aanm  L.  Saplrot  botb  of  San 
Frandaco,  for  respondoita. 

SLOSS,  J.  A  writ  ot  certiorari  was  lasned 
by  this  court,  on  the  application  of  Qreat 
Western  Power  Company,  to  review  an  award 
of  the  Industrial  Accident  Oommislon  fixing 
upon  said  applicant  a  llablUtj  for  the  death 
of  James  Hayfleld,  one  of  Its  employes.  The 
Injury  to  Mayfield,  and  his  resulting  death, 
occurred  on  October  15,  1913.  On  that  date 
the  "Workmen's  Compensatton,  Insurance, 
and  Safety  Act"  (Stats.  1913,  p.  279)  had 


been  approved,  but  it  waa  aot  yet  la  force; 
the  iinal  section  of  the  act  moridlnK  that 
it  should  take  effect  on  the  lat  day  of  Jan- 
uary, 1914.  And  tlie  srecedbif  aaeUoi  ^ 
specifically  provides  tliat  tbe  "oompenaatUm 
provisions  of  the  act  shall  not  apply  to  any 
Injury  sustained  prior  to  the  taking  effect 
thereof."  The  relative  rights  of  the  tmjfiajr- 
'iag  company  and  of  Mayfleld's  depradents 
must,  therefore.  And  their  definition  In  tbe 
provisions  of  tbe  law  In  force  at  the  time  itf 
the  injury  and  death,  L  e.,  the  aet  of  April  8t 
1911,  enUtled  "An  act  relating  to  tbe  liability 
of  employers  for  Injuries  or  death  atutt^aaH 
by  their  employte,  providing  tat  oompenaa- 
tlon  for  the  accidental  Injury  OC  employfi^ 
establishing  an  industrial  accident  board," 
eta  Stats.  1811,  p.  796L  In  the  lotenat  of 
brevity  we  ahall  refer  to  the  two  acta  by 
titles  popular^  applied  to  th«n,  designating 
the  earlier  statute,  that  of  1911.  aa  tbe 
"Roseberry  Act,"  and  the  later,  that  of  1918, 
aa  the  "Boynton  Act"  Mentltm  should  also 
be  made  of  an  act  approved  June  16;  1918 
(Stats.  1913.  p.  950).  This  statute  provided 
that,  upon  the  organization  of  the  Industrial 
Accident  Commission  (provided  for  by  the 
Boynton  Act),  the  powers  vested  in  the  In- 
dustrial Accident  Board  (existing  nnder  the 
Roseberxy  AcQ  shoold  be  perfumed  by  said 
commission. 

In  this  proceeding  we  axe  eaxnesQy  luged 
by  petitioner  to  consider  and  decide  a  num- 
ber of  constitutional  objections  to  the  ralld- 
ity  of  the  Boynton  Act  But  aoch  Inqniry 
would  manifestly  be  futile  and  Improper  if, 
as  appears  to  be  tbe  case,  the  rli^ta  of  the 
parties  are  fixed,  not  by  the  Boynton  Act, 
but  by  the  Roseberry  Act  Beoogdlzing  the 
force  of  this  consideration,  the  petitioner 
seeks  to  bring  tbe  validity  of  the  Boynton 
Act  into  the  field  ot  discussion  by  the  claim 
that  the  Industrial  Acdd^t  Ckmunlsslon, 
which,  as  successor  to  tbe  Industrial  Acddut 
Board,  undertook  to  act  In  this  case,  owes  its 
existence  solely  to  tbe  terms  the  Boynton 
Act,  and  can  have  no  legal  existence  if  that 
act  be  void. 

The  attadE  on  the  nlldlty  of  the  Boynton 
Act  Is  based  entirely  on  the  ounpensatlon 
provisions  of  that  law.  me  act  contains 
many  other  provisions.  For  example,  the 
commission  is  given  power  to  make  regular 
tlons  regarding  safbtr  devloea  and  other 
methods  of  protection,  to  Inveetigato  places 
of  employment,  to  distrlbuto  Information  re- 
garding the  causes  and  prevention  of  Indna- 
trial  accidents,  and  to  make  annnal  reports 
to  the  Governor.  The  petltl(mer  has  not  a^ 
tacked  these  parts  of  the  act;  and  It  Is  dif- 
ficult to  imagine  any  ground  upon  whldk  the 
validity  of  some  of  thw,  at  least,  could  he 
questioned.  They  are  easily  separable  from 
the  rest  of  tbe  act,  and,  without  regard  to  tbe 
saving  clause  contained  in  section  &6,  subd. 
"b,"  of  tbe  act,  could  be  nph^d  ewea  if  the 
compensation  provisions  were  bad.   We  havi^ 
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than,  a  nlUDy  cfmstttntfld  cofnmlSHlon,  em- 
powmd  to  apHtj  the  Bfl0d>erz7  Act  to  cases 
aiMng  before  Jannarj  1,  1A14.  Tha  present 
ease  belns  ooe  <tf  that  daas,  ve  bare  bete 
DO  farther  concern  with  the  nlldily  of  the 
eompenaatlqi  prorlslais  of  the  BoToteo  Act, 
and  will  leare  the  consideratbon  of  the  con- 
ititntlonal  Queetionfl  presented  In  that  behalf 
until  th^  determination  Is  called  txx,  as  It 
will  be  in  ssTwal  cases  now  pending  In  this 
eoort 

[1]  Ttf  Boaebenr  Act  Is  assailed  hr  the 
petitioner  In  one  partlcolar  onl7.  That  act 
prorldea'  that  awards  m  orders  of  the  board 
maj  be  reviewed  by  a  proceeding  (In  the  na- 
tare,  aMuuently,  <tf  a  writ  of  certiorari)  In 
the  superior  court;  the  determination  of  that 
court  to  be  subject  to  an  appeal  to  the  Su- 
preme Court  The  only  purpose  c£  Che  con- 
tentim  lliat  tills  i^o^alon  la  Invalid  Is  to 
support  the  action  of  the  petitioner  ta  seek- 
ing relief  from  tUs  court  In  the  first  In- 
Manocb  without  prior  resort  to  the  superior 
court  The  writ  has  been  Issned  by  us  as 
an  exercise  of  our  original  jnrlsdlction,  and 
the  respondents  do  not  question  our  power 
to  reriew  the  award  of  0ie  commission.  Un- 
der these  drcumstancea,  there  appears  to  be 
no  occasion  for  extended  dlscossion  of  the 
omstltatienal  point  Let  ns  say,  in  a  word, 
that,  in  the  absence  of  some  special  constltn- 
tlonal  auOunisatlon— and  there  was  none 
such  when  the  Boseberry  Act  was  passed— 
Uw  constttntlonal  Jnrl8dlctl<m  of  this  court 
oould  not  be  taken  away  or  Impaired  by  leg- 
lilIatlTe  act  Va&  Telephone  ft  Telegraph 
Oo.  T.  Bshleman,  160  CaL  640,  647,  6G0,  187 
Pa&  1119^  60  It.  S.  A.  (N.  B.)  652,  and  eases 
dted.  The  Boeebeiry  Act  waa  not,  then- 
ton,  effectlTe  to  prevent  appUcatfan  to  this 
court  to  ezerdse  its  original  jurisdiction  by 
way  of  certiorarL 

We  ar%  then,  finally,  bron^t  to  a  oonsld- 
eratliw  of  the  mwlts  of  the  case.  Tba  Rose- 
berry  Act,  in  providing  a  system  at  compen- 
sation for  accidental  injuries  to  employes, 
made  the  application  of  the  system  elective, 
so  far  as  both  employers  and  employes  were 
concemed.  The  employers  who  are  subject 
to  the  liability  created  by  ttie  act  are  those 
only  who,  prior  to  the  accident  which  gives 
rise  to  the  claim,  "have  elected,**  by  written 
statemoit  filed  with  the  board,  and  not  with- 
drawn, "to  become  subject  to  the  prorlsitms 
of  this  act"  Bmployfis  are  deemed  to  have 
Reeled  to  be  subject  to  the  act  where  the 
emid<9er,  at  the  time  of  the  accident,  has  so 
eletted,  and  the  employ^  has  not,  at  <me  of 
certain  times  specified,  given  notice  of  his 
election  not  to  come  under  the  act  In  the 
case  at  bar  both  the  employer,  Great  West- 
em  Power  Company,  and  the  employ^,  May- 
fleld,  were  subject  to  the  provisions  of  the 
act  Where  liability  for  compensation  exists 
its  amonnt  is  fixed  according  to  a  schedule 
■et  forth  in  sections  8  and  9  of  the  act  The 
ooQdltlons  determining  the  liability  are  stat- 
ed In  sectton  8»  as  follows: 


sr 

"UabOity  tor  the  CMapensatton  bereinaffcer 
provided  for,  in  lieu  of  any  other  liability  what- 
soever, shall,  without  regard  to  negligence,  exist 
against  an  employer  for  any  personal  injury 
accidentally  snstained  by  bis  employes,  and  for 
his  death  if  the  injury  shall  approximately  cause 
death,  in  those  cases  where  the  following  con- 
ditions of  compensation  concur: 

**(1)  Where,  at  the  time  of  the  acddent,  both 
the  employer  and  employ^  are  subject  to  the 
provisions  of  this  act  according  to  the  sncceed- 
mg  sections  hereof. 

"(2)  Where,  at  the  time  of  the  accident,  the 
employ^  U  performing  service  growinc  out  of 
and  Inddoital  to  his  employment  and  u  acting 
within  the  line  of  hia  duty  or  course  of  *  *  * 
employment  as  such. 

'M!3)  Where  the  injnrr  is  approximately  caus- 
ed by  accident,  either  with  or  without  negli- 
gence, and  is  not  *  *  *  caused  by  the  will- 
xol  nusconduct  of  the  employfi." 

The  determination  of  all  dlspntee  and  con- 
troversies concerning  compensation  under  the 
act  is  committed  to  a  board  of  three  mem- 
known  aa  the  "Industrial  Accident 
Board.**  This  body  has  now,  as  we  bave  said 
above,  been  siweraeded  by  the  "Industrial  Ae- 
ddeut  Commission.*'  After  hearing  the  board 
is  required  to  file:  "(1>  Its  findings  upon  all 
tmcta  Involved  in  the  controversy;  and  Gi)  Ita 
award,  which  shall  state  its  determination 
aa  to  the  rights  of  the  parties."  The  "find- 
ings of  &et  made  by  the  board  acting  within 
its  powera"  are  dedared,  in  the  absence  of 
fraud,  to  be  conclusive,  and,  under  tbe  review 
authorised  by  the  act,  t3ie  award  may  be  aet 
aside  "only  upon  0ie  following  grounds:  (D 
That  the  board  acted  without  or  in  excess  <tf 
its  powers;  ^  that  tbe  award  was  procur- 
ed by  fraud ;  ^  that  the  findings  o£  fact  by 
tbe  board  do  not  snpp(»t  the  award."  We 
are  not  here  concemed  with  the  second  and 
third  grounds  tbna  spedfled,  and  may  dis- 
miss from  consideration  the  question  wh^^her 
either  of  these  grounds  may  properly  be 
brought  within  the  scope  <il  a  writ  ct  re- 
view. The  contentttm  of  the  petitioner  is 
that  the  board  acted  without  or  in  exca»  of 
ita  powers,  w,  in  otlier  words,  that  it  ex- 
ceeded its  Jurisdiction. 

In  the  hearing  before  the  commission  it 
was  conceded  that  Mayfield  was,  on  the  15th 
day  of  October,  1918,  an  employfi  of  the  pe- 
titioner, and  that,  on  that  day,  while  perform- 
ing service  Incidentol  to  his  employment  he 
met  with  an  accidental  injury  which  caused 
his  death.  The  controversy  turned  entirely 
on  whether  the  Injury  was  caused  by  May- 
field's  willful  misconduct.  The  CMnmisslon 
made  Its  findings  In  general  terms;  the  one 
bearing  on  tbe  point  Just  mentioned  t)eing 
that  "the  death  of  said  James  W.  Mayfield 
was  proximately  caused  by  accident,  and  was 
not  so  caused  by  the  willful  miscooduct  of 
such  deceased  employ^."  The  petitioner  con- 
tends that  this  flndiog  is  absolutely  without 
support  in  the  evidence  before  the  commis- 
sion, and  that  the  award  based  upon  it  can- 
not stand. 

[2]  It  is,  of  course,  conceded  that,  in  any 
case  In  which  there  is  a  conflict  of  evidence, 
the  finding  of  the  commission  cannot  be  In- 


Digitized  by 


38  149  PACIFIC 

qnlred  Into  lier&  Thla  resnlts,  not  only  from 
the  provision  of  the  act  that  the  board's  find- 
ings of  fact  shall  be  conclnsive,  but  from  the 
nature  of  the  writ  of  review,  which  search- 
es only  the  Jurisdiction  of  the  inferior  tri- 
bunal, not  errors  which  it  may  have  commit- 
ted within  Its  Jurisdictloa.  But  when  the 
hoard  has  power  to  act  only  ui>on  given 
facts,  and  there  la  no  evidence  whatever  to 
show  the  existence  of  those  facts,  a  finding 
that  they  do  exist  cannot,  it  Is  claimed,  fore- 
close  inquiry  by  a  court  under  a  writ  of 
certiorarL  This  position  is,  indeed,  not  ques- 
tioned by  the  respondents,  who  concede  that, 
where  the  evidence  is  all  one,  way,  and  the 
finding  Is  to  the  contrary,  the  qneatlon  be- 
comes one  of  law,  reviewable  In  a  proceed- 
ing like  the  one  before  ns.  And,  in  thus 
agreeing,  the  parties  are  supported  by  the 
general  current  of  aatiiority,  including  the 
decisions  of  this  court  on  the  general  scope 
of  the  writ  of  certiorari,  and,  as  well,  a  num- 
ber of  rulings  of  other  courts  on  cases  arising 
under  statutes  similar  to  the  Rose  berry  Act 

[3]  To  begin  with,  it  is  thoroughly  settled 
that  the  claim  that  a  finding  of  a  court  or 
Jury  is  without  support  in  the  evidence  pre- 
sents a  question  ot  law,  rather  than  of  fact 
Herbert  v.  S.  P.  Co.,  121  Cal.  229,  53  Pac.  6B1. 
It  Is  only  because  this  Issne  is  <hui  of  law 
that  it  could  be  c<»aBi^ed  on  appeal  In  crim- 
inal cases  during  the  period  ^rlor  to  the 
adoption  of  section  4^  ot  article  6  of  the 
Constltntlon)  when  the  !q>pel!ate  Jurisdiction, 
In  such  cases,  was  limited  to  "questions  of 
law  alone."  Const  art  6,  |  4;  Pe^de  v. 
Smallman,  65  Gal.  186;  E^<vle  t.  Knches, 
120  CaL  666,  62  Pac.  1002. 

[4]  Where  the  Jurisdiction  of  a  board  de- 
pends upon  the  existence  of  certain  fiicta, 
the  board  has  Jurisdiction  to  determine 
whether  or  not  those  facts  exist  (In  re  Grove 
Street  61  Oal.  438),  and  its  determination 
that  they  exist  Is  concJuslTe  on  ct^teral  at- 
tack (Id.;  People  t.  Los  Angles,  ISS  Cal. 
338.  66  Pac.  748). 

[i]  Certiorari,  however,  la  not  a  collateral, 
but  a  direct  attack  (Van  Fleet,  GolL  Att  { 
2),  and  under  this  writ  the  existence  of  the 
Jurisdictional  facts  may  be  a  subject  ot  in- 
quiry. To  tills  end  tiie  evldoice  itself  may, 
in  pnqiter  cases,  be  brought  up  tor  examlna- 
titni. 

"WhOe  the  writ  of  review  Is  not  a  writ  of 

error,  and  is  not  a  means  by  which,  as  upon 
appeal,  the  mere  manner  of  conducting  the  pro- 
ceedinga,  the  rulinga  of  the  court  upon  questions 
of  evidence,  and  other  matters  within  the  juris- 
diction, Involving  the  merits,  however  erroneous 
they  may  be,  can  be  reviewed,  it  is  nevertheless, 
a  means  by  which  the  power  of  the  court  in 
the  premises  can  be  inquired  into ;  and  for  this 
purpose  the  review  extends,  not  only  to  the 
whole  of  the  record  of  the  court  below,  but  even 
to  the  evidence  itself,  where  necessary  to  deter- 
mine the  jurisdictional  fact"  Schwara  v.  Su- 
per. Ct,  111  Cal.  106,  112,  43  Pac.  580,  582; 
People  V.  Board,  14  Cal.  479;  Lowe  v.  Alexan- 
der, 15  Cal.  301 ;  Blair  v.  Hamilton,  32  Cal.  49  ; 
Stumpf  V.  Board,  131  Cal.  364,  63  Pac.  663, 
82  Am.  St  Bep.  350;  People  v.  Goodwin,  6 


BBPORTBIB  (Oat 

[I]  The  provision  of  tbe  Eo8ri>erry  Act 
making  findings  of  fact  by  the  board  con- 
clusive should,  we  think,  be  taken  to  include 
findings  of  Jurisdictional  facts  as  well  as  oth- 
ers. But  a  review  by  a  court  wbicb  shall 
determine  wbetiier  tbe  board  has  acted  In 
excess  of  its  powers  Is  expressly  provided 
for,  and  It  should  not  be  held  that  a  review 
can  be  avoided  by  a  mere  de<daratl(m,  unsup- 
ported by  any  evidence,  that  the  Jurisdic- 
tional facts  exist  Sntdi  declaration  Is  to 
be  regarded,  not  as  a  finding  ot  fuct,  but  as 
an  assumption  of  Jurisdiction,  based  upon  a 
false  or  erroneous  (u^plicatlon  ot  the  law. 

The  question  whether  the  accident  was 
caused  by  the  "willful  misconduct  of  the 
employ^"  is  one  that  goes  to  the  Jurisdiction 
of  the  board,  and  Is  therefore  open  to  inquiry 
on  certiorari.  Under  the  terms  of  the  act 
the  liability  exists  only  where  there  Is  a  con- 
currence of  certain  conditions,  one  of  which 
is  the  absence  of  such  willful  misconduct 
If  the  injury  occurred  through  the  em- 
ploy€'s  willful  misconduct,  there  is  no  lia- 
bility, and,  no  power  on  the  part  of  the 
board  to  assess  compensation.  This  is  the 
view  taken  by  the  Supreme  Court  of  Wls- 
consiu.  In  considering  like  questions  arising 
under  the  Workmen's  Compensation  Law  of 
that  state.  Laws  Wis.  lOU.  c.  50.  The  Wis- 
consin statute  furnished  the  model  for  the 
Roseberry  Act.  It  contains  provisions  which 
are,  in  substance.  Identical  with  the  sections 
of  our  law  defining  tbe  conditions  of  liabil- 
ity, and  declaring  the  conclusive  character 
of  tbe  findings  of  the  commission.  The  Wis- 
consin court,  in  Borgnis  v.  Falk  Co.,  147  Wis. 
327,  360,  133  M.  W.  200,  219,  87  L.  B.  A.  (M. 
m  489,  said  that: 

"The  jurisdiction  of  tbe  Industrial  Commis- 
sion to  entertain  any  claim  for  compensation 
under  tbe  act  rests  upon  two  facts  which  must 
exist,  viz.:  (1)  Tbax  both  employer  and  em- 
ploy 6  have  elected  to  come  under  uie  act;  and 
(2)  that  the  injury  was  received  in  service  grow- 
ing out  of  or  incidental  to  the  employment  as 
the  result  of  accident,  and  not  of  willful  mis- 
conduct. The  Industrial  Commission  must  of 
course,  decide  these  questions  in  any  case  when 
they  ore  raised ;  but  it  cannot  decide  them  con* 
clusively,  for  they  are  jurisdictional  questions 
on  wbicb  its  right  to  act  at  all  depends." 

Undw  statutes  of  like  cbatartw,  the  de- 
ddons  of  other  courts  are  unlffmnly  to  ttie 
effect  that  altboufi^  OulingB  of  fact  made 
by  the  board  or  commission  are  generally 
binding,  theiy  may  yet  be  reviewed,  as  mat- 
ter of  law,  where  absolutely  unsoivart«d  by 
the  evidence.  Bakiec  v.  Del.,  etc.,  Co.  (N.  J. 
Sup.)  88  Atl.  9S3;  George  T.  Glasgow  Goal 
Co.  a009)  App.  Oas.  123;  McCaffrey  v.  O. 
N.  By.  Co.,  36  Ir.  L.  T.  Sep.  2T;  Fenton  v. 
Thorley  &  Co.  (1908)  A.  C.  443;  Sexton  v. 
N.  D.  Tel.  Co.,  84  N.  J.  Law,  86,  86  Atl.  461 ; 
Bryant  v.  Flssell,  84  N.  J.  Law,  72,  86  Atl. 
458;  Bayner  v.  Sltgh  Fum.  Ga,  180  Mich. 
168,  146  N.  W.  065;  Beck  v.  Whittlesberger 
(Mich.)  148  N.  W.  247;  Pigeon  t.  Bmp.  Llab, 
Assur.  Corp.,  216  Mass.  61,  102  N.  B.  938, 
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ijuL  Gas.  191fiA,  737;  In  ze  Herrlcfc,  217 
Hass.  m,  104  N.  B.  432. 

[7]  There  was  no  Butntantlal  cuiflict  In  tbe 
testbnony  before  the  coTniniagion.  Tbe  Great 
Western  Power  Company  was  engaged  In  the 
boslnesB  ot  generaUng  electrlcU^  and  dls* 
tilbatlng  It  In  tbe  city  of  Sacramento  and 
^wbere.  On  Novmber  18.  1811.  it  filed 
Us  electiffli  to  accept  the  provisions  of  the 
Boseberry  Act  James  W.  Hayfleld  entered 
its  employ  as  a  lineman  In  May,  1913.  On 
tbe  date  of  tbe  accident  both  the  company 
and  Mayfl^d  were  subject  to  the  proTi^(Hia 
of  the  act  Mayfleld  was  about  35  years  old 
in  October,  1913.  He  was  a  Journeyman  line- 
man, skilled  and  experienced  at  his  trade. 
Qq  October  15, 1913,  Mayfleld  and  one  Stre*- 
py,  a  fellow  lineman  In  the  employ  of  the 
power  company,  were  directed  by  a  foreman 
to  ascend  a  pole  situated  <m  Seventh  street. 
In  Sacramento,  and  to  remove  two  transform- 
ers from  the  top  of  tbe.  pol&  Tbe  pole  was 
carrying  wires  transmitting  a  current  of  2,- 
300  volts.  Tap  wires  led  from  the  main  lines 
to  the  transformers,  which  were  used  to  re- 
duce the  voltage  to  220.  Streepy  pulled  the 
plugs  connecting  the  tap  wires  to  the  trans- 
former boxes.  Thereupon  Mayfleld,  who  was 
standing  on  a  crossarm,  called  to  Streepy, 
"Ail  right,  Bill,  I  am  going  to  cut  her,"  and 
reached  up  with  his  pliers  to  cut  one  of  the 
tap  wires  connected  with  the  main  line.  In 
so  doing  he  received  the  shock  which  caused 
his  death.  Streepy  saw  him  sink ;  his  body 
being  held  to  the  pole  by  a  safety  belt  which 
he  was  wearing.  By  the  time  he  was  lowered 
to  the  ground  life  was  apparently  extinct. 

The  pole  and  appliances  of  the  power  com- 
pany bad  been  erected  in  1912,  and  were  of 
standard  construction.  Near  by  was  a  tele- 
phone pole,  and  a  guy  wire  ran  from  the  tele- 
phone pole  to  the  ground.  It  had  sagged,  and 
thereby  come  in  contact  with  a  metal  brace 
attached  to  the  crossarm  of  the  power  pole, 
but  Streepy  did  not  observe  this,  nor,  proba- 
bly, did  Mayfleld.  It  was  suggested.  In  the 
evidence,  that  the  shock  to  Mayfleld  had  oc- 
curred through  a  "grounding"  of  tbe  current 
through  this  guy  wire.  There  is  no  danger 
in  touching  a  high-power  wire  unless  a 
"ground"  Is  produced;  that  is  to  say,  unless 
a  circuit  is  made  through  the  body  of  the 
person  touching  the  wire.  This  "grounding" 
may  occur  through  the  pole  Itself,  If  there  be 
moisture  in  the  pole,  or  In  various  other 
ways.  Streepy  testifled  that  a  man  may 
safely  cut  a  high-power  wire  (or  "liot"  wire, 
as  It  is  called)  at  certain  times  and  places, 
"unless  he  comes  in  contact  with  a  ground 
or  other  hot  wire,"  but  that  a  man  Is  never 
sore  whether  he  Is  going  to  get  a  ground. 
The  great  hazard  attending  this  kind  of 
work  (on  "hot"  wires)  may  be  obviated  by  the 
wearing  of  rubber  ^oves,  which  afl^ord  a 
perfect  protection  to  the  wearer.  Mayfleld, 
it  Is  perhaps  unnecessary  to  say,  was  not 
Wearing  such  gloves  at  tbe  time  of  the  acci- 
doit  In  August.  1912,  the  cwnpany  had  is- 


sued to  its  division  snperintendentB  ordezs 
that  employes  should  not  work  on  poles  or 
towers  carrying  live  wires  without  the  use 
of  a  safety  belt,  nor  *^ork  on  live  wires  of 
SOO  volts  to  5,0(X)  volts.  Inclusive,  without 
the  use  of  mbber  gloves  provided  by  tb.e  com- 
pany." Violations  of  these  rules  were  de- 
clared to  be  sufficient  cause  for  dismissal, 
and  the  division  superintendents  were  di- 
rected to  give  suitable  instructions  to  mem- 
bers of  their  divisions.  Copies  of  the  rules 
were  posted  at  Sacramento  in  places  where 
foremen  and  linemen  reported.  Tbe  fore- 
mem  were  directed  to  explain  these  rules  to 
th^  linemen  and  to  see  to  their  enforce- 
ment The  gloves  were  supplied  by  tbe  com- 
pany, and  were  on  hand  ready  for  use.  That 
Mayfleld  knew  of  the  rules  from  the  time  be 
entered  tbe  company's  employ  Is  not  open  to 
serious  question.  Nor  can  it  be  doubted  that 
he,  an  experienced  lineman,  was  fully  aware 
of  the  hazards  Involved  in  work  on  "hot" 
wires.  But,  beyond  all  this,  Mayfleld  bad, 
three  days  before  tbe  fatal  accident,  and 
again  only  an  hour  and  a  half  before  his 
death,  been  required  by  his  foreman  to  wear 
the  rubber  gloves.  On  the  latter  occasion 
Mayfleld  had  ascended  a  pole  without  his 
gloves,  and  the  foreman,  Cleek,  directed  his 
attention  to  the  matter,  and  had  tbe  gloves 
sent  np  to  him.  When  Mayfleld  and  Streepy 
came  to  the  pole  on  which  the  accident  occur- 
red, they  were  accompanied  by  a  wagon  in 
charge  of  a  helper.  In  this  wagon  were  their 
tools  and  their  rubber  gloves.  They  ascend- 
ed the  pole  without  taking  their  gloves. 

Tbe  failure  to  use  these  gloves  in  working 
on  the  hot  wires  was  claimed  by  the  power 
company  to  constitute  willful  misconduct  on 
the  part  of  Mayfleld.  A  majority  of  the  com- 
mission decided  against  this  claim.  Com- 
missioner Welnstock  dissented,  filing  an  opin- 
ion which,  we  think,  states  clearly  and  con- 
vincingly the  reasons  why  a  different  result 
should  have  been  reached.  From  that  opin- 
ion we  quote: 

"The  employer  had  issued  and  posted  rules 
expressly  enjoinius;  the  use  of  rnbber  glovca  by 
linanen  when  working  with  *hof  wires,  and  had 
furnished  such  rubber  glove*  as  a  part  of  the 
equipment  of  liaemeu.  The  foremen  were  fa- 
miliar with  the  rule.  The  foreman  in  imme- 
diate charge  of  tbe  work  in  which  the  deceased 
lost  his  life  was  familiar  with  the  rule.  He  luul 
instructed  the  use  of  tbe  gloves  on  this  sort  of 
work  not  more  than  two  hours  before  the  de- 
ceased lost  his  life  by  reason  of  not  using  them. 
It  was  the  duty  of  the  foreman  to  give  this  or- 
der. It  was  the  duty  of  the  deceased  to  obey  it. 
It  was  a  deliberate  breach  of  his  duty  to  dis- 
obey it.  The  rule  was  made  and  the  etinipmeut 
waa  supplied  to  safeguard  workmen  aguinst  un- 
foreseen and  hidden  dangers  such  as  caused  the 
death  of  the  employe  here.  Other  precautions 
could  be  taken,  and,  under  the  evidence,  woald 
be  taken,  against  obvious  dangers. 

"The  deceased  was  a  lineman  of  seasoned  ex- 
perience. The  rislu  of  bis  employment  were 
known  to  him.  He  was  not  only  recently  ad- 
Tised  of,  but  was  perfectly  familiar  with,  the 
necessity  of  taking  tbe  prescribed  precaution  by 
using  the  gloves  In  tbe  work  in  which  he  lost 
his  life.  To  my  mind  his  misconduct  manifested 
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ft  wanton  htdlfferenee  and  a  vlllf  ul  diangard  of 
all  caution  and  precaatlon." 

miere  Is  Uttle  to  add  to  these  expressions, 
based,  as  they  are,  upon  evidence  which  Is 
undisputed.  The  term  "willful  misconduct" 
Is  found  In  earlier  statutes  on  the  same  sub- 
ject In  some  of  the  enactments,  as  in  Eng- 
land, the  phrase  used  Is  "serious  and  willful 
misconduct"  Willful  misconduct  means 
something  more  than  n^llgence.  It  does  not 
Include  every  violation  or  disregard  of  a  rule. 
Casey  v.  Humphries,  [1913]  6  B.  W.  C.  C.  520. 
But  It  cannot  be  doubted  that  a  workman 
who  violates  a  reasonable  rule  made  for  bis 
own  protection  from  serious  Irodlly  Injury  or 
death  Is  guilty  of  misconduct,  and  that,  where 
the  workman  deliberately  violates  the  rule, 
with  knowledge  of  Its  existence  and  of  the 
dangers  accompanying  Its  violation,  he  is 
guilty  of  willful  misconduct  Brooker  v. 
Warner,  23  L.  T.  B.  201.  We  shall  not  under- 
take to  review  the  numerous  cases  dted  by 
the  respective  partlea.  Each  turns  upon  its 
own  peculiar  facts,  and  little  woidd  be  gained 
by  a  recital  of  circumstances  under  which  it 
may  have  been  held  that  willful  misconduct 
was,  or  was  not  shown  as  matter  of  law.  In 
this  case  we  are  satisfied  that  there  was  no 
substantial  evidence  whldi,  by  Itself,  or  with 
the  aid  of  fair  Inference,  supports  the  finding 
of  the  commission.  The  grave  character  of 
Mayfleld's  act  In  violating  the  rule  Is  appar- 
ent from  the  nature  of  the  consequences 
which  would  be  likely  to  follow,  and  in  this 
case  did  follow,  Its  violation.  That  Mayfield 
Intentionally  violated  the  rule  la  the  omly  cou- 
duBloa  that  can  reas<»ut^  be  drawn  from 
the  evidence^  Be  knew  the  rule,  be  bad  very 
recently  been  reminded  of  It,  he  knew  the 
danger  of  cutting  "hot"  wires  without  rubber 
gloves,  and  be  knew  (and  announced)  that 
be  was  about  to  cut  ttie  wiree.  Ttn  only  ra- 
tional Interpretation  ot  the  evidence  is  that 
he  preferred  to  work  without  tbe  gloves  be- 
canse  (as  appears  In  tbe  testimony)  their  use 
la  somewhat  inramvenlent  But  he  did  thla 
with  fall  anpredatlon  of  what  it  involved. 

niere  la  no  foundation  in  the  evidence  for 
the  suggestion  that  the  company  had  virtual- 
ly abrogated  ttie  rule  by  failing  to  coiforce  it 
It  is  tme  that  no  lineman  was  discharged 
for  failing  to  wear  gioves,  but  the  testimony 
already  onUined  shows  that  the  foremen  in- 
slated  upon  compliance  when  they  observed 
that  the  rale  was  disregarded.  Tbe  fiact  that 
ttie  telephcaw  guy  wire  came  in  contact  with 
ehe  pole  is  of  no  conseqaenoe.  The  very  pur- 
pose of  the  rule  was  to  protect  against  un- 
foreseen dangers  arising  from  unobserved  or 
imobservable  contacts  and  connections.  The 
use  of  rubber  gloves  on  hot  wire  work  was  re- 
quired, evMi  though  no  danger  was  apparent 
What  Mayfleld  did  was  to  take  the  chance  of 
violating  the  rule.  The  chance  having  turned 
out  unfavorably,  it  cannot  be  said  that  he 
was  not  guilty  of  willful  mlscMiduct  because, 


BEFORTBB  (Oal 

under  different  oondittmis,  he  migtA  hare  es- 
caped injury. 
The  award  under  review  Is  annulled. 

We  concur:  SHAW,  J.;  LOBIOAN,  X; 
BENSHAW.  J. 

HBLVIN,  3.  I  concur,  and  I  agree  In  ev- 
erything in  tbe  above  opinion  tbe  more  readily 
because  I  believe  that  it  Is  In  perfect  harmony 
with  the  opinion  written  by  me  (but  not  adopt- 
ed in  its  entirety  by  the  majority  of  this  court) 
In  Del  Mar  Water,  Light  &  Power  Co.  v.  Eshle- 
man,  167  Cal.  669,  140  Pac.  591, 948.  I  endeav- 
ored in  that  opinion  to  express  a  belief  that 
the  findings  of  the  Railroad  Commission  upon 
the  facts  underlying  Its  own  Jurisdiction  are 
subject  to  review  when  there  Is  no  real  conflict 
of  evidence;  yet  the  majority  of  the  court 
held  that  we  might  not  question  the  finding 
(without  which  admittedly  the  commission 
could  not  act)  that  the  p^tloner  was  a  pub- 
lic utility,  based  merely  upon  evidence  whidi, 
as  I  endeavored  to  show,  was  Ih  no  real  con- 
flict with  the  uncontradicted  fact  that  the 
Del  Mar  Company  was  only  the  Incorporated 
agent  of  a  land  company  for  managing  Its 
water  department.  In  the  present  case  that 
same  measure  la  applied  to  the  findings  of  the 
Industrial  Accident  Commission.  I  believe 
that  there  was  no  real  conflict  of  evidence  In 
the  Del  Mar  Case,  and  that  there  is  none  In 
this.  In  tbe  case  at  bar  I  believe  that  an  ex- 
cess of  Jurisdiction  by  the  commission  was 
shown,  Just  as  I  waa  convinced  that  the  Rail- 
road Commission  exceeded  its  Jurisdiction  in 
tlie  Dei  Mar  proceedinc. 

ANGELLOm,  O.  J.  I  concur  In  the  views 
expressed  In  the  opinion  of  Mr.  Justice 
SLOSS,  except  that  portion  thereof  holding 
that  the  conclusion  of  the  Industrial  Accident 
Commission  that  the  death  of  the  employ^, 
Mayfleld,  was  not  caused  by  his  own  "willful 
misconduct"  is  without  sufSclent  legal  sup- 
port In  the  record.  It  is  admitted  that  the  term 
"willful  misconduct"  means  something  differ- 
ent from  and  more  than  negligence,  however 
gross.  The  term  "serious  and  willful  miscon- 
duct" has  been  described  by  the  Supreme 
Court  of  Massachusetts  In  Re  Bums,  218  Mass. 
8,  105  N.  E.  601,  as  being  something  "much 
more  than  mere  negligence,  or  even  gross  or 
culpable  negligence,"  and  as  Involving  "con- 
duct of  a  quasi  criminal  nature,  the  intention- 
al doing  of  something  either  with  the  knowl- 
edge that  it  Is  likely  to  result  in  serious  inju- 
ry, or  with  a  wanton  and  reckless  disregard 
of  its  probable  consequences."  It  may  be  true 
that  the  evidence  In  this  case  was  of  such  a 
nature  as  to  show  that  the  deceased  was  guilty 
of  contributory  negligence,  and  it  may  also  be 
true  that  a  finding  by  the  Industrial  Commis- 
sion that  he  was  guilty  of  willful  misconduct 
would  have  had  sufilclent  legal  support  in  the 
evidence.  But  I  do  not  think  that  the  evidence 
was  each  as  to  warrant  ns  In  holding  tbMt 
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tbe»  wu  not  saflldent  soi^rt  tiwteln.  for 
the  contnxT  finding  that  waa  In  fact  made ; 
in  other  worda,  I  do  not  tlilnk  that  we  should 
bold  that  such  evidence  compels  the  conclu- 
Eion,  as  matter,  of  law,  that  the  death  of  de- 
ceaaed  waa  caused  by  hla  own  "wllUul  mla- 
condact"  I  therefore  dlaaent  from  the  Judg- 
ment annulling  the  award  made  bj  Uie  Is* 
dvstrial  Commlarion. 


SPALDma  GO.  T.  BOBEBTS,  State  Xrea«- 
urer.    (Sac.  2148.) 

(Snpreme  Ooort  of  Oalifomia.   May  12,  1816^ 

1.  BAincs  aud  Bakkikq  «ss>sio— Taun  Ooh- 
FANiaa— Kaanuxxon  — Dbobit  or  Bonoa 
AB  Sscuarrr. 

St.  1891,  p.  490,  I  1,  provides  that  corpo- 
rations autfaonzed  to  act  as  executor,  trastee, 
etc,  may  be  appointed  to  so  act  iS«ctioo8  2, 
3,  and  4  aathorued  the  courts  to  require  trust 
moneys  to  t>e  deposited  with  euch  corporations. 
Section  7,  as  amended  by  St.  1897,  p.  424,  pro- 
vides that  such  a  corporation,  before  accepting 
any  ancta,  appcdatment  or  trust,  aball  deposit 
bonds  with  uie  state  treasurer  for  tbe  benefit  of 
its  creditors.  Section  11  provides  that  such  a 
corporation  cannot  accept  any  trust  or  deposit 
without  procuring  a  certificate  of  authority  from 
the  bank  oonuniasionerB.  Sectton  19  provides 
flia^  when  it  desires  to  cease  doing  such  husi- 
nen,  it  shall  obtain  a  <ttacharge  of  all  Its  obli- 
gations, and  that  therenix>n  its  certificate  of  au- 
thority may  be  revoked  and  the  bonds  returned. 
These  provisiona  were  substantially  re-enacted 
as  part  of  the  Bank  Act  (8tru09,  p.  87). 
namt]ff*8  articles  of  IneorpmtlDn  antnorised 
it  to  act  as  trastee,  etc.,  to  do  a  general  com- 
mercial bank  aud  trust  business.  One  of  its 
two  principal  stockholderg  conveyed  property  to 
it  in  trust,  and  it  was  administeriDg  sncb  trust, 
but  h^  not  accepted  any  other  trust  or  carried 
on  the  business  tn  receivuig  deposits  and  did  not 
intend  to  do  so.  Its  certificate  of  authority  to 
do  business  was  unrevoked,  and  it  did  not  In- 
tend to  proceed  onder  section  19.  Held  thatv 
even  diuegarding  the  trust  which  it  was  ad- 
ministering, it  was  not  entitled  to  the  return 
of  the  bonds  deposited  by  it,  as  it  was  empow- 
ered to  do  the  bn^ess  to  secure  which  the 
bonds  were  deposited,  and  the  law  intended 
that  the  bonda  should  remain  on  deposit  until 
all  trusts  secured  were  determined  and  aH  de- 
posits paid,  and  the  coiporation'a  powers  to 
take  oner  trusts  or  deposits  ware  eztinguisbed. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking^  Cent  Dig.  |  1215;  Dee.  Dig. 
810.] 

2.  Bakka  and  Banking  4=»810— Tausr  Cou- 
PANns  —  RiatnLAiiON— Deposit  or  Bonds 
IS  SBCUKrrr. 

AasnmlDg  that  tbe  Bank  Act  is  unconstita- 
tional  in  so  far  as  It  attempts  to  reflate  the 
bnsiueBS  of  accepting  trusts  and  acting  In  a 
fidadary  capacity  under  the  orders  of  a  court, 
this  did  not  eatiUe  plaintiff  to  tbe  return  of  the 
bonds;  it  still  being  liable  for  the  administra- 
tion of  the  trust  created  by  the  stockholder  and 
accepted  by  it  prior  to  the  date  when  the  Bank 
Act  took  effect 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Binkuig,  Cent  Dig.  |  1215;  Dec.  Dig.  ^ 
310.} 

Id  Bank.  Ai^>eal  from  Superior  Court, 
StCFamento  County ;  Peter  J.  Shields,  Judge. 

Action  by  the  Spalding  Company  against 
.  K  IX  Bobnts,  State  Txeeumtat,   From  a 


JndSment  for  plalotlfl  and  an  wder  dcuTlnf 
a  new  trial,  defendant  appeals.  Reversed. 

U.  S.  Webb,  Atty.  Gen.,  El.  B.  Power,  Asst. 
Atty.  Oen.,  and  J.  Charles  Jones,  D^nty 
Atty.  Qen.,  for  appellant  Qiase,  Overton  & 
Lyman,  of  Los  Angeles,  and  Oeorge  ft  EUns- 
dale,  of  Sacramento,  for  reqwndent 

SHAW,  J.  From  the  judgment  and  from 
the  order  denying  a  new  trial,  the  defendant 
appeals. 

The  object  of  the  action  is  to  procure  a 
judgment  directing  the  state  treasurer  to 
return  to  the  plaintiff  certain  bonds  amount- 
ing to  fl00,105,  face  valu^  theretofore  de- 
posited with  him  by  the  plaintiff  to  comoly 
with  the  provisions  of  the  act  of  April  fl, 
189L 

[1]  The  plaintiff  corporation  waa  organized 
on  March -9,  1908.  Its  articles  of  Incorpora- 
tion empowered  it  to  "buy,  sell,  manage,  con- 
trol, and  dispose  of"  almost  every  kind  of 
property  and,  spedflcally,  among  other 
things: 

"(4)  To  act  as  trustee,  guardian,  executor, 
administrator,  assignee,  receiver,  and  in  any 
fiduciary  capacity  r  and  "(5)  to  do  a  general 
commercial  bank  and  trust  business,  ana  to  ac- 
cept and  execute  trusts  of  all  Unds." 

Its  capital  atodt  la  9200,000.  dlvidad  Into 
2,500  shares,  all  of  which,  except  two,  were 
subscribed  by  Z.  S.  Bpaldiof  and  Bufus  P. 
Spalding,  and  wUch,  so  far  as  wears,  are 
still  held  by  them. 

The  act  of  1801  (Stata  1801«  p.  490)  provid- 
ed that  any  corporation  wUcb  was  auOioris- 
ed  by  Its  articles  to  act  as  executor,  adminis- 
trator, guardian  ol  estates,  assignee,  recedver, 
depositary,  m  trustee,  and  bavlng  a  paid-up 
capital  stock  of  $200,000,  may  be  apiwinted 
to  act  In  any  of  said  qiedfled  capacities,  in 
like  manner  as  individaahi  (sectton  1).  It 
also  provided  that  the  courts  could  by  order 
require  that  trust  moneys,  held  by  any  officer 
or  trustee  under  its  jurisdiction,  be  d^osited 
with  such  corporation  (sections  2,  3,  4),  and 
that  such  corporations  should  not  be  requir- 
ed to  give  any  special  bond  to  secure  tbe 
performance  of  such  trusts  (section  6),  but 
that  "each  corporation,  before  accepting  any 
such  appointment  or  trust,  shall  deposit  with 
the  treasurer  of  state,  for  the  benefit  of  tbe 
creditors  of  said  corporatloa,"  $100,000  In 
bonds  <kC  ^>eclfled  descrlptlims,  or  real  estate 
mortgages,  such  bonds  and  mortgages  "to  be 
subject  to  sale  and  transfer,  and  to  the  dis- 
posal of  the  proceeds  by  said  treasurer,  only 
on  the  order  of  a  court  of  competent  jurlsdic- 
tloo,  and  as  hereinafter  provided."  Section 
7,  as  amended  In  1897,  (Stats.  1897.  p.  424). 
The  phrase  "and  as  hereinafter  provided" 
seems  to  have  no  application,  for  the  statute 
does  not  provide  a  special  proceeding  in 
court  to  determine  as  to  the  sale,  transfer, 
or  disposal  of  the  bonds  or  proceeds  thereof. 

Section  11  provided  that  such  corporation 
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oonld  not  aoeqpt  any  trnst  or  deposit,  with- 
out first  procarlng  from  the  bank  eommla- 
sioners  a  certificate  ot  antborltj  to  do  so. 
On  AprU  17,  1908,  the  plaintiff,  In  order  to 
comply  with  auch  statute,  deposited  with 
the  state  treasurer  the  bonds  in  controversy, 
and  thereupon  the  bank  commissioners  Issued 
to  said  corporation  the  certificate  as  provided 
in  the  act,  authorizing  it  to  accept  trusts  and 
receive  deposits  of  trust  funds.  This  certif- 
icate has  not  been  revoked,  canceled,  or  set 
aside.  Immediately  thereafter,  under  the 
authority  thus  given  to  it,  the  plaintiff  ac- 
cepted from  Z.  S.  Spalding  a  deed  bearing 
date  Mardi  5,  1909,  and  In  November,  1909, 
upon  the  same  authority,  it  accepted  another 
deed  from  said  Spalding,  bearing  date  Octo- 
ber 5,  1909.  These  deeds  conveyed  to  the 
plaintiff  a  large  amount  of  real  and  personal 
property  of  great  value,  to  be  held  by  plaintiff 
upon  certain  trusts  therein  elaborately  set 
■forth.  It  ever  since  has  been  and  Is  now 
executing  and  admlnlsteilng  said  trusts  and 
Intends  to  continue  to  do  so.  It  has  not 
accepted  or  received,  and  does  not  bold,  any 
other  property  In  trust,  nor  has  it  ever  sought 
to  do  so,  or  to  act  in  any  other  fiduciary 
capacity  than  as  stated.  It  has  never  actual- 
ly carried  on  the  banking  business  or  the 
bnslnesa  of  rec^ving  d^poaita.  It  has  not 
endeavwed  to  do  so  and  dt>es  not  intend  to 
do  80,  ttor  to  do  any  bn^ess  other  than  that 
of  administering  the  said  Spalding  trosta. 

By  the  Bank  Act  (Stats.  1909,  p.  87),  which 
took  effect  July  1, 1909,  the  provbdons  of  the 
act  of  1891  were  snbstantlaUy  re-enacted  as 
artlde  4,  11  90-106,  of  the  Banking  Aot  It 
also  created  the  office  of  superintendent  of 
banks  and  Inveeted  him  with  the  powers  and 
duties  formerly  ezraciaed  by  the  bank  com- 
misslonera  under  the  act  of  1891.  It  repeals 
all  acta  in  conflict  with  its  provldons.  It 
proTides  that  the  powers  and  duties  imposed 
upon  any  cwporatlon  existing  and  doing  busi- 
ness, and  embraced  within  the  provisions  of 
the  act,  are  enlai^ed  or  modified,  as  may  be 
required,  to  conform  to  the  provisions  of  the 
aci  notwithstanding  anything  to  the  contrary 
in  their  respective  articles  of  Incorporation, 
Section  146.  It  places  corporations  of  the 
character  of  the  plaintiff  under  the  supervi- 
sion of  the  superintendent  of  banks.  In 
January,  1911,  the  superintendent  of  banks, 
upon  examining  into  the  affairs  of  the  plain- 
tiff, informed  the  plaintiff  that  its  business 
was  not  within  the  scope  of  his  powers  or  du- 
ties, and  thereupon  said  officer  refused  to  ex- 
ercise Jurisdiction  over  It  and  still  refuses  so 
to  do.  Upon  such  refusal,  the  plaintiff,  eon- 
ceivlDg  that  it  was  no  longer  a  trust  company 
doing  business  under  the  act  of  1891,  or  the 
Bank  Act  of  1909,  demanded  of  the  state 
treasurer  the  return  of  said  bonds,  which 
bdng  refused,  it  began  this  action. 

The  theory  of  the  plaintiff  is  that,  as  it  has 
accepted  and  Is  administering  no  trusts  other 
tban  the  said  Spalding  trusts  and  has  not 


sought  and  is  not  seeing  any  other  tntsts 
and  doea  not  Intend  to  do  so,  and  has  not 
engaged  In  the  banking  business  or  received 
deposits  of  money,  it  becomes  Ipso  facto  a 
private  corporation,  not  subject  to  the  Bank 
Act,  nor  to  the  act  of  1891,  nor  to  the  super* 
vision  of  the  superintendent  of  banks,  and 
therefore  that  it  is  entitled  to  withdraw  said 
bonds  Into  its  own  custody  and  control,  on 
demand.  This  also  appears  to  be  the  theory 
of  the  superintendent  of  banks,  and  upon 
this  theory  the  court  below  made  its  Judg- 
ment directing  the  return  of  the  bonds. 

We  cannot  agree  with  this  theory  of  the 
case.  ■  The  plaintiff,  by  incorporating  as 
above  stated,  brought  Itself  within  the  Acape 
of  the  act  of  1891  and  the  subsequently  en- 
acted Bank  Act  In  this  manner  it  became 
empowered  to  carry  on  the  business  ot  acting 
aa  trustee  in  any  of  the  capacities  mentioned 
in  the  act,  including,  among  others,  that  of  a 
depositary  of  moneys.  It'  is,  in  character, 
a  quasi  public  corporation,  subject  to  regu- 
lation by  the  state.  It  ever  since  has  been, 
and  now  is,  empowered  to  accept  such  trusts 
and  to  receive  moneys  on  deposit.  It  has 
done  nothing  to  divest  Itself  of  any  of  ito 
powers.  It  has  not  changed  its  articles  of 
lncorp<tfation  by  eliminating  the  powers  to  do 
business  as  a  bank,  trust  company,  or  de- 
porftary  of  moneys.  Section  19  of  the  act  of 
1891.  and  section  102  of  the  Bank  Act,  pro- 
vide that  any  auch  corporation  which  de- 
sires to  cease  doing  sach  business  shall  first 
d[>tain  a  release  and  discharge  of  all  of  Its 
obllgatlcma  and  trusts,  and  thereupon  Ite 
certificate  of  authority  may  be  revoked,  and 
in  that  event  the  bonds  so  deposited  shaU  be 
returned  to  the  corporatiw  by  the  aecretary 
of  8tat&  The  plalntifr  has  not  complied  with 
this  provision,  and  it  has  not  proposed  to  do 
so.  It  desirea  to  continue  In  the  administra- 
tion of  the  ■Spalding  tnuta.  Therefore,  If  we 
assume  that  the  Spalding  trusts  may  be  di»- 
regarded  upon  tbe  theory  that  the  creator 
and  benefldarlea  thereof  are  consenting  to 
tbe  withdrawal  of  tbe  bonds,  wlddi,  however, 
does  not  appear,  the  plaintiff  woidd  be  pre- 
cisely in  tbe  situation  In  which  it  waa  im- 
mediately after  it  had  deposited  the  bonds 
and  received  Its  certificate  of  authority  from 
the  bank  commlssUnien.  It  is  now,  aa  it  waa 
then,  fully  empowered  co  do  the  bvalness  for 
the  security  of  wlilch  the  bonds  were  deposit- 
ed, although,  up<ai  tbe  theory  stated.  It  has 
not  yet  begun  such  business.  It  may,  how- 
ever, engage  therein  at  any  moment  The 
bonds  deposited  were  required  as  a  condi- 
tion precedent  to  the  grant  of  authority  to 
receive  deposits  and  accept  trusts,  not  to 
secure  past  deposite  or  trusts,  but  to  secure 
those  contemplated  In  the  future  so  long  as 
the  plaintiff  continues  to  be  lawfully  au- 
thorized to  receive  or  accept  them.  The  law 
Intends  that  the  bonds  shall  remain  on  de- 
I)osit  until  the  trusts  which  they  secure  are 
lawfully  determined  and  the  deposits  paid. 
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and  thereafter  until  the  plalntilTf  powers  to 
take  other  trusts  or  deposits  are  rellnqulahed 
and  eitipgqished.  Its  Intention  not  to  do 
future  bualneas  of  that  character  Is  not  Buf- 
fldoit,  toT  Its  intention  may  be  changed.  Its 
powers  most  cease  before  the  treasurer  would 
be  required  to  return  the  bonda 

[2]  The  plaintiff  contends  that  the  Bank 
Act  is  nnoonstltntional,  in  so  far  as  it  at- 
tempts to  regulate  the  business  of  accepting 
trusts  and  acting  in  a  fiduciary  capacity  un- 
der the  orders  ot  a  court.  We  deem  It  un- 
necessary to  determine  this  question.  Asaum- 
ing,  for  the  purposes  of  this  decision  only, 
that  the  l»Dk  act  Is  inoperative  for  that 
reason  and  to  that  extent,  the  plaintiff  would 
still  be  liable  for  the  administration  of  the 
Spalding  trusts  accepted  by  It  prior  to  July 
1,  1909.  when  the  Bank  Act  took  effect  The 
bonds  having  been  deposited  as  security,  and 
the  trusts  having  been  accepted,  in  con- 
templation of  the  law,  on  the  faith  of  such 
security,  the  bonds  must  remain  on  deposit  as 
the  law  requires  until  the  liability  which  they 
secure  has  in  some  manner  become  released 
or  terminated. 

For  these  reasons  we  conclude  that  the 
court  below  erred  in  its  ctxicluslon  that  the 
bonds  should  be  returned  to  plaintiff  and 
In  giving  judgment  accordingly. 

The  judgment  and  order  are  reversed. 

We  concur:  SLOSS,  J.;  MBLVIN,  3.; 
L0BI6AN,  J.;  HENSHAW,  X 


In  re  AMBROSE.    (Ssc.  2236.) 
(Sapreme  Court  of  California.    May  11,  1915.) 

1.  Mabbxaob  ^S9l9— Validitt— Necessitt  of 
Consent  of  Pabents  ob  Ouabdian. 

Under  Glv.  Code,  {  66,  the  marriage  of  e 
female  minor  over  the  age  of  15  years,  to  which 
sbe  coDseated,  and  which  was  duly  solemnized 
was  valid,  though  not  consented  to  by  her  guard- 
ian or  parents,  and  each  marriage  with  the  con- 
sent of  oer  guardian  pending  an  appeal  from  the 
order  appointing  him  was  valid,  even  though  he 
had  no  authority  to  give  such  consent,  as  it  is 
only  whea  a  marriage  is  contracted  by  a  minor 
under  the  age  of  ctntsent  that  the  consent  of  the 
parents  or  guardian  is  essential  to  its  validity. 

[Ed.  Note.— For  .^tber  cases,  see  Marriage, 
Cent.  Dig.  %i  10, 11 ;  Dec.  Dig.  ^19.] 

2.  Appeal  and  Ebbob  ^=9781— Disuibsal  or 
Appbai. — Lack  ok  Actual  Comtbovebst. 

Under  Civ.  Code,  S  204,  providing  that  the 
authority  of  a  parent  ceases  upon  the  marriage 
of  the  child,  and  Code  Civ.  Proc.  S  lT60a,  pro- 
viding that  the  power  of  a  guardian  over  the 
person  of  the  ward  is  sopersc^ed  by  the  ward's 
marriage,  where,  pending  an  appeal  by  the  par- 
ents oi  a  minor  from  an  order  appointing  a 
guardian  of  her  person,  she  contracted  a  valid 
marriage,  the  appeal  will  be  dismissed  as  to  her 
marriage,  as  involving  only  a  moot  controversy. 

(Ed.  Mote. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  63-80,  S122;  Dec.  Dig. 

3.  Appeal  and  Bbbob  <S=>781— DisirraSAi.  of 
Appeal— IiACK  of  Actual  Contbovebst. 

That  the  order  appointing  the  guardian  ap- 
P<nated  him  as  guardian  of  both  the  person  and 


estate  of  the  minor  did  not  prevent  tiie  dtsmteal 
of  the  appeal,  where,  in  fact,  ahe  bad  no  estate, 
there  was  no  question  of  gnardianship  of  her 
estate  involved,  and  the  order  appointing  a 
gasrdion  of  her  estate  was  obvlonaly  an  inad- 
vertence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  6&-80,  3122;  Dec.  Dig.  ^ 
781.) 

In  Bank.  Appeal  from  Superior  Court, 
Butte  County;  H.  M.  Alberg,  Judge. 

In  the  matter  ot  the  guardianship  of  An- 
gelina Ambrose,  a  minor.  From  an  order  ap- 
pointing a  guardian,  the  minor's  parents  ap- 
peaL   Appeal  dismissed. 

Martin  I.  Welsh  and  C.  B.  McLaughlin, 
both  of  Sacramento,  fbr  8K>eIlants.  tiny  II. 
Kennedy,  of  Cblco,  for  respondent 

LOlftlGAN,  7.  Tbls  ifl  an  appeal  from  an 
order  appointing  a  guardian  tlie  person 
and  eetate  of  said  minor. 

The  petltlcm  for  letters  of  guardianship 
was  filed  by  G.  S.  Cllne,  re^tondent,  and  pro- 
bation officer  of  the  county  of  Butte.  The 
minor,  who  was  of  the  age  of  14  years,  filed 
also  her  request  consraitli«  to  bis  appoint- 
ment. Hie  appc^tment  of  the  petltlmier  as 
guardian  of  the  person  of  the  minor  was 
sought  for  the  avowed  purpose,  as  stated  in 
the  petitiw,  that  the  guardian  might  give 
bis  consent  to  the  marriage  of  said  minor 
with  one  Joseph  Freltas,  who,  under  promise 
to  marry  the  minor  when  she  attained  the  age 
of  consent  had  been  sexually  intimate  with 
her,  as  a  result  of  which  she  was  expected 
soon  to  become  a  mother.  The  parents  of  the 
minor  opposed  the  appointment  of  a  guardian. 
On  the  bearing  in  the  court  below  It  appeared 
that  Freltas  and  the  father  ot  the  girl  were 
engaged  together  in  the  dairy  business,  and 
that  while  living  on  the  ranch  with  her  fomt- 
ly  the  relations  between  himself  and  the  girl 
commenced.  When  her  condition  of  preg- 
nancy was  well  advanced,  Freltas  confessed 
to  the  parents  his  relations  with  their  daugh- 
ter and  her  condition,  and  asked  their  con- 
sent to  her  marriage  with  him.  This  was 
refused,  and,  naturally  angered  and  incensed 
at  the  conduct  of  Freltas  towards  his  daugh- 
ter, the  father  Immediately  filed  a  complaint 
before  a  justice  of  the  peace  charging  him 
with  the  crime  of  r&pe.  Apart  from  his  con- 
duct with  the  girl,  which  was  most  reprehen- 
sible, and  which  undoubtedly,  on  account  of 
her  being  under  the  age  of  16  years,  subject- 
ed him  to  prosecution  for  the  crime  of  rape, 
Freltas  was  shown  on  the  hearing  to  be  a 
man  of  good  character  and  reputation,  honest 
and  Industrious,  and  possessed  of  some  con- 
siderable means,  and  both  he  and  the  girl  ex- 
pressed an  affection  for  each  other  and  a  ae- 
slre  to  be  married.  The  parents  of  the  girt 
were  strongly  opposed  to  her  marriage,  enter- 
taining and  declaring  against  Freltas  a  nat- 
ural and  justifiable  aversion  on  account  of 
Ms  conduct  towards  their  daughter.    It  ap- 
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pMnd  wlthoot  question  that  the  paraits  en- 
tertained a  deep  affection  and  love  for  their 
daughter,  were  perfectly  competent  financial' 
ly  and  otherwise  to  take  care  of  her  and  her 
child  in  her  misfortune,  and  desired  to  retain 
their  paternal  custody  and  control  over  her 
for  the  purpose  of  doing  so,  and  preferring 
that  an  illegitimate  child  be  bom  to  their 
danght^  rather  than  that  she  should  marry 
Freitaa  Notwithstanding  this  opposition  of 
the  parents,  the  court  was  of  the  opinion  that, 
under  all  the  circumstances  disclosed  by  the 
evidence,  it  would  be  for  the  best  interest  of 
the  minor  in  respect  to  her  temporal,  mental, 
and  moral  welfare  that  the  said  C.  S.  Cllne  be 
appointed  her  guardian,  and  accordingly  so 
ordered.  The  order  of  the  court,  of  course, 
said  nothing  with  respect  to  the  guardian 
consenting  to  the  marriage  of  his  ward,  al- 
though the  obvious  purpose  of  having  blm  ap- 
pointed guardian  was  that  he  might  do  so. 
Vrom  this  order  the  parents  appeal,  Insisting 
that  there  was  no  evidence  whatever  In  the 
case  to  authorize  the  court  In  depriving  them 
of  their  natural  rights  as  parents  to  the  con- 
tTol  and  custody  of  their  child;  nothing  to 
show  that  they  were  unfitted  or  unqualified  to 
exercise  such  rights ;  and  that  hence  the  or- 
der depriving  them  of  such  control  and  cus- 
tody was  unwarranted. 

[1]  We  have  made  only  this  brief  state- 
ment of  the  matters  presented  in  the  record 
on  this  appeal,  because,  In  the  light  of  events 
ttiat  have  happened  since  the  appeal  was 
taken  and  called  to  our  attention  on  the  day 
of  Its  hearing  before  us,  it  clearly  appears 
that  no  practical  purpose  can  be  attained  by 
a  disposition  of  the  appeal  upon  its  merits. 
On  that  day  there  was  presented  and  filed  In 
this  court  a  certificate  of  marriage  showing 
that  after  the  appointment  and  qualification 
of  the  guardian  of  the  minor,  and  after  this 
appeal  had  been  taken,  such  guardian  had 
filed  with  the  county  clerk  of  Butte  county  his 
consent  as  guardian  to  the  marriage  of  his 
ward  with  Freltas;  tbat  a  license  was  ac- 
cordingly issued;  and  that  they  were  mar- 
ried. Whether  the  guardian,  pending  this 
appeal,  could  give  consent  to  the  marriage 
of  his  ward  or  not,  la  immaterial  for  consid- 
eration, though  It  Is  claimed  by  respondent 
that,  under  section  966  of  the  Code  of  Civil 
Procedure,  the  validity  of  his  action  in  that 
respect  cannot  be  questioned.  As  the  minor 
was  over  the  age  of  16  years,  she  was  capable 
of  consenting  to  and  consummating  marriage 
<Ctv.  Code,  i  56),  and,  having  consented  there- 
to, and  her  marriage  having  been  duly  sol- 
emnized, it  was  valid  whether  it  was  consent- 
ed to  by  her  guardian  or  parents  or  not  It 
is  only  when  marriage  is  contracted  by  a 
minor  who  Is  incapable  of  consenting  to  mar- 
riage by  reason  of  being  under  the  age  of 
consent,  as  provided  In  section  S6,  supra,  tbat 
the  consent  of  parents  or  guardian  is  essen- 
tial to  Its  validity,  and  which  renders  a  mar- 
riage solemnized  without  it  subject  to  annul- 
ment by  the  l]icm>acltated  minor  or  at  the  In- 


stance ot  the  parents  or  guardian  of  the  ndnor 
if  an  actl<Hi  for  that  purpose  la  brouf^t  with- 
in a  certain  time.  Here,  however,  as  the 
minor  was  of  the  age  of  consent,  and  her 
marriage  solemnized.  It  was  a  valid  marriage 
without  the  consent  of  parents  or  guardian, 
and,  even  if  the  order  here  appealed  from 
were  reversed,  it  would  still  remain  valid  and 
invulnerable  to  any  attack  which  she  or  her 
parents  might  seek  to  make  against  It  m 
account  of  the  fact  tbat  the  omsent  ttae 
latter  bad  not  been  obtained. 

[2]  The  minor  having  therefore  contracted 
a  valid  marriage  pending  this  appeal,  It  is 
quite  obvious  from  the  legal  results  which 
follow  from  her  present  marital  status  tbat 
the  question  between  the  parties  to  this  c<«i- 
troversy  as  to  who  Is  entitled  to  the  care  and 
custody  of  her  person  has  become  of  no  prac- 
tical consequence,  and  that  that  matter  has 
been  eliminated  from  the  domain  of  contro- 
versy In  any  court  Through  her  marriage 
the  itarental  authority  of  her  parents  or  their 
right  to  her  control  and  custody  as  their 
minor  dilld  ceased.  Civ.  Code,  S  204.  Like- 
wise the  power  of  the  guardian  respondent 
over  her  was  superseded  by  her  marriage. 
Code  Civ.  Proc.  S  ITeOa.  Her  marriage 
emancipated  her  from  all  paroital  control 
which  might  otherwise  be  exercised  by  rea- 
son of  her  minority,  and  placed  her  equally 
beyond  further  control  of  the  court  over  her 
person  in  any  guardianship  proceeding  based 
upon  Bucih .  minority.  Under  these  circnm- 
stancea  the  aohitioa  of  the  qnestim  whether 
the  snperlor  court  acted  correct^  or  not  in 
appointlnc  a  goardlan  would  be  now  of  no 
practical  advantage  ta  ben^  to  either  par^ 
ty.  Ttae  omtrorersy  over  that  matter,  which 
la  the  only  pcdnt  involved  In  this  appeal,  prac- 
tically ended  with  ttae  marriage  of  tlie  minor. 
This  being  the  situatlont  this  court  Is  not 
called  upon  to  pass  judgment  on  a  question 
which,  when  given,  can  have  no  practical  ef- 
fect, where  a  ctmtroveray  existing  at  the  time 
the  appeal  was  taken  has  by  reason  of  mat- 
ters subsequently  transpiring  ceased  to  exist 
When  this  appears,  the  proper  course  Is  to 
dismiss  the  appeal,  and,  as  it  appears  so 
here,  that  Is  the  order  to  be  entered. 

[3]  We  are  not  unmindful  of  the  fact  that 
the  order  appealed  from  not  only  appointed 
the  ree^ndent  goardlan  of  the  person  of  the 
minor  but  also  of  her  estate,  but  we  do  not 
think  this  should  affect  the  disposition  we 
think  proper  to  make  ot  this  matter.  It  was 
obviously  an  oversight  on  the  part  of  the 
court  In  having  its  order  embrace  also  the 
guardianship  of  the  estate  of  the  minor. 
There  was  no  question  of  guardianship  of  her 
estate  involved  in  the  proceeding.  As  we 
have  said,  the  petition  In  its  direct  recitals 
shows  that  the  guardianship  of  the  person 
was  all  that  was  sought  It  was  alleged  in 
the  petition  spedflcally  that  the  minor  had 
no  estate,  and  the  court  expressly  found  in 
the  order  of  appointment  the  truth  ot  tbta 
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allegatloD,  and  that  the  minor  had  no  estate 
whatever.  The  order  appotnttng  the  respond- 
ent  gnardlan  of  the  estate  was  obvioaaly  an 
inadvertence. 

For  the  reasons  given,  we  are  of  the  opln- 
lOB  that  this  appeal  should  be  dismissed; 
and  It  is  so  wdered. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J.;  SliOSStJ.;  MELVIN.J.;  HBNSHAWJ. 


tSTLBS  T.  BALBT  et  at  (S.  I".  6440.) 

(Supreme  Court  of  CaUfomia.   May  11,  1915.) 

1.  PUEADIHO  «=>8  —  COMPI^KT  —  ConOLU- 

BiONs  or  PLAurnrr. 

An  averment  In  a  complaint  that  defend- 
ants freely  and  Tolontarily  made  and  entered 
bito  a  bond  is  a  mere  conclnaion  of  the  pleader, 
and  affords  no  assistance  In  detmnininK  wheth- 
er the  instmment  was  a  common-law  or  etata- 
toiy  bond. 

[Ed.  Note.— For  other  cases,  aee  Pleading, 
Cent.  Dig.  II  12-281^,  68;  Dec.  Dig.  «=s>8.1 

2.  Etidknck  4ts}83  —  Pbesumptioits  —  Om- 
ciAL  Durr. 

There  ia  a  presumption  that  a  board  of 
school  trustees,  being  public  officers,  performed 
their  official  duty  ana  required  contractors  to 
give  the  bond  provided  for  oy  statute. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent.  Dig.  {  lOS;   D«c  Dig.  «S983.] 
8.  Bonos  ^BSO-OoHamrOTum— Btatutost 

Bond. 

A  bond,  though  not  in  the  words  of  the 
statute  requiring  it  to  be  given,  is  a  statutory 
bond  if  in  substance  and  legal  effect  it  is  the 
same  as  the  form  prescribed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Gent 
Dig.  I  53 ;  Dec.  Dig.  «=350.J 

4.  ScHoou  AKD  School  Distbiots  ^»81  — • 
Public  Schoou  —  Connuoroaa'  Bonds  •— 

CORSTBUCnON. 

Where  the  conditions  of  a  bond  given  by 
school  contractors  followed  the  language  of  8L 
18d7(  p.  201,  I  1,  requiring  the  giving  of  bonds 
conditioned  upon  the  contractors'  paying  all 
laborers  and  materialmen,  the  inBtrument  will 
be  construed  as  a  statutory  bond,  particularly 
as  it  especially  referred  to  the  building  contract, 
tboogh  it  made  no  reference  to  the  statute. 

[Ed.  Note.~For  other  cases,  see  Sdiools  and 
School  Districts,  Cent.  EUfTli  19S,  IM^  840; 
Dec  Dig.  «=3S1.] 

5.  Schools  and  School  Distbxois  «=»86  — 
Public  Schools  —  Contracts  —  Bights  or 

IiABOBBBS  AND  MATEBIALHTN. 

Under  St  1897,  p.  202,  |  2,  requiring  labor- 
erg  and  materialmen  to  whom  a  public  contrac- 
tor is  indebted  to  file  their  claims  within  80 
days  after  the  material  shall  be  furnished  or  the 
work  finished  and  to  commence  an  action  on  the 
bond  within  00  days  thereafter,  such  a  filing  of 
claims  with  the  board  of  trustees  of  a  school  dis- 
ttict  is  a  condition  precedent  to  the  mainte- 
nance of  an  action  on  a  bond  given  by  contrac- 
ton  for  the  construction  of  school  buildings. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Diatrktit  Cent  208-206;  Dec. 

Uf,  4ss>86.] 

In  Bank.  Appeal  from  Superior  Court, 
Fresno  County;  H.  Z.  Austin,  Judge. 

Action  by  W.  O.  Miles  against  J.  H.  Baley 
sod  anothw  and  the  Umpire  State  Surety 
GdBpaoy.    From  a  judgment  agidnat  the 


first  defendants  and  In  fftvor  of  tb»  last- 
named  defendant,  plaintiff  appeals.  Af- 
flimed. 

Milton  M.  Dearlng,  of  Vremxo,  tor  appel- 
lant Geo.  F.  Hstton  and  Hartley  F.  Peart, 
both  of  San  Franclsa^  M.  B.  Harris  and  B. 
M.  Harris,  both  of  Fresno,  for  respondent 

FEB  CUBIAM.  A  hearing  in  this  court 
was  ordered  after  Judgment  by  the  District 
Court,  of  Appeal  for  the  l^trd  Appellate  Dis- 
trict That  court,  speaking  through  Mr.  Jus- 
tice Hart,  had  rendered  the  following  opin- 
ion: 

This  is  an  action  on  a  bond,  executed  and 
given  by  the  defendants  Baley  and  Simpson,  as 
principals,  and  the  defendant  surety  company, 
as  surety,  to  the  city  of  Fresno  school  district 
on  a  building  contract 

It  appears  from  the  complaint  that,  on  the 
30th  day  of  March,  1910,  the  defendants,  Baley 
and  Simpson,  as  copartners,  entered  into  a  con- 
tract wito  the  city  of  Fresno  school  district  for 
the  erection  upon  the  high  sdiool  grounds  in 
said  city  of  a  certain  high  school  annex  and 
shop  building.  Said  Baley  and  Simpson,  by 
said  contract  agreed  to  furnish  all  necessary 
labor  and  materials,  etc,  required  for  the  con- 
struction of  said  building  in  accordance  with 
certain  plans  and  specifications  adopted  for  that 
purpose,  and  for  which  the  said  school  district 
agreed  to  pay  them  the  total  sum  of  $62,029, 
payable  in  certain  specified  installmenta.  Upon 
the  execution  of  said  contract,  Baley  and  Simp- 
son, as  principals,  and  the  Empire  State  Surety 
Company  (to  be  hereafter  referred  to  as  the 
"surety  company**  or  "the  respondenfOi  u  sure- 
ty, made  and  entered  into  a  bond  to  the  said 
school  district  in  the  sum  of  $31,015,  "condi- 
tioned as  therein  stated  for  the  use  and  benefit 
of  said  school  district  and  also  for  the  use  and 
benefit  of  all  persons  famishing  materials  or 
supplies  or  fumlsUng  or  performing  work  or 
labor  of  any  kind  In  the  performance  of  said 
work  contracted  to  be  done  by  said  Baley  and 
Simpson  *  *  *  in  the  erection  and  construc- 
tion of  said  sdiool  annex  and  thao  build- 
ing, and  delivered  said  bond  to  said  •  •  • 
school  district"  The  complaint  alleges  that 
said  bond  was  "freely  and  voluntarily  made  and 
entered  into"  and  delivered  to  the  said  school 
district  by  the  parties  thereto.  The  complaint 
alleges  that  after  the  execution  ot  the  bulldlag 
contract  atwve  referred  to,  and  in  pursuance 
thereof,  Baley  and  Simpson  entered  upon  the 
work  of  constructing  said  buCdlng  and  received 
payment  for  their  work  as  provided  said  con- 
tract. It  is  further  averred  that  various  per- 
sons (naming  them  in  different  counts)  fur- 
nished labor  and  materials  to  said  contractors, 
which  labor  and  materials  were  actually  used  by 
the  latter  in  the  construction  of  said  building; 
that  said  building  was  completed  on  or  about 
the  28th  day  of  June,  1911,  and  was  accepted 
by  said  school  district  on  June  30,  1911 ;  that 
the  claims  of  the  certain  persons  named  in  the 
complaint  for  providing  said  contractors  with 
material  and  labor  were  not  at  the  time  of  the 
commencement  of  this  action,  paid  by  said  con- 
tractors and  that  the  same  were,  before  the  fil- 
ing of  the  complaint  herein,  assigned  by  said 
persons  or  claimants  to  the  plaintiff.  Tbe  re- 
spondent iDterposed  a  demurrer  to  the  complaint 
on  both  general  and  special  grounds,  and  the 
same  was  sustained  by  the  court  with  leave 
to  the  plaintiff  to  amend  his  pleading  within  lO 
days  from  the  time  of  the  making  of  the  order 
sustaining  the  demurrer.  The  plaintiff  having 
failed  or  refused  to  amend  within  the  time  at 
lowed,  judgment  was  thereupon  entered  against 
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Baley  and  Simpson  for  tile  aggregate  amonnt 
sued  for  ($11,913.10)  and  in  favor  of  the  surety 
company  as  followa:  "And  it  is  further  ordered 
and  adjudged  that  plaintiff  take  nothing  against 
the  defendant,  the  'Empire  State  Surety  Com- 
pany, and  that  said  defendant,  the  Empire  State 
Surety  Company,  have  and  recover  from  plain- 
tiff its  c<Mts  incurred  herein."  This  appeal  is 
by  the  plaintiff  from  that  portion  of  said  Jody- 
ment  above  quoted. 

[  1-4]  The  theory  of  the  respondent  is  that  tbe 
bond  declared  upon  is  a  statutory  bond,  that  ia, 
that  it  VB.B  made  and  given  in  pursuance  of  tbe 
provisions  of  an  act  of  the  Le^slatnre  of  1897, 
entitled,  "An  act  to  secure  tbe  payment  df  the 
claims  of  materialmen,  mechanics,  or  laborers, 
employed  by  contractors  upon  state,  municipal, 
or  other  public  work,"  approved  March  27, 
1897  (Stats.  1897,  pp.  201,  202),  and  that  the 
complaint  wholly  fails  to  state  a  cause  of  ac- 
tion in  favor  of  the  plaintiff  as  against  the  re- 
spondent because  of  tbe  absence  of  a  showing 
therein  that  tbe  plaintiff  or  his  assignors  had 
complied  with  the  terms  of  section  2  of  said  act 
as  provided  by  section  1  thereof.  Said  section 
2  reads  as  follows:  "Any  materialman,  person, 
company^  or  corporation,  furnishing  materials 
or  supplies  used  m  the  performance  of  tbe  work 
cqntracted  to  be  executed  or  performed,  or  any 
person  who  performed  work  or  labor  upon  the 
same,  or  any  person  who  supplies  both  work 
and  materials,  and  whose  claim  has  not  been 
paid  by  the  contractor,  company,  or  corpora- 
tion, to  whom  the  contract  has  been  awarded, 
shall,  within  thirty  days  from  tbe  time  such 
work  is  completed,  file  with  the  commissioners, 
managers,  trustees,  officers,  board  of  supervis- 
ors, board  of  trustees,  common  council,  or  other 
hodpr  by  whom  such  contract  was  awarded,  a 
verified  statement  of  such  claims,  together  with 
a  statement  that  the  same  has  not  been  paid. 
At  any  time  within  ninety  days  after  the  filing 
of  such  claim,  the  person,  company,  or  corpora- 
tion filing  the  same  may  commence  an  action 
against  the  sureties  on  the  bond,  specified  and 
required  by  section  one  hereof."  (The  foregoing 
section  was  amended  by  the  Legislature  of  1911 
[Stats.  1911,  p.  1422]  so  as  to  extend  the  time 
of  filing  the  verified  statement,  etc.,  to  90  days 
from  date  of  the  completion  of  tbe  work  and  the 
time  of  comroencine  action  to  six  mouths  after 
the  filing  of  the  claim.  The  transactions  in- 
volved here  were  had,  however,  prior  to  said 
amendments.) 

That  the  observance  of  the  provisions  of  said 
section  of  the  act  of  1S97  is  an  indispensable 
prerequisite  to  the  vesting  of  a  right  of  action 
upon  a  bond  of  the  character  of  the  one  involved 
here  in  materialmen,  mechanics,  and  laborers 
furnishing  materials  for  and  bestowing  labor 
upon  any  public  work  is  not  denied  by  the  plain- 
tiff; but  his  contention  is  that  the  instrument 
sued  upon  is  a  common-law  bond ;  hence  it  was 
freely  and  voluntarily  made  and  given  by  the 
defendants  or,  in  other  words,  not  made  and  giv- 
en in  obedience  to  the  compulsory  mandate  of 
the  statute  in  question.  Obviou^,  if  the  in- 
strument must  or  could,  with  legal  propriety,  be 
held  to  be  a  common-law  bond,  we  would  be  re- 
quired to  hold  that,  to  state  a  cause  of  action 
upon  the  bond  in  favor  of  the  plaintiff,  it  was 
not  essential  for  him  to  ^doae  by  his  com- 
plaint that  bis  assignors  had  filed  tiieir  claims 
with  the  board  of  trustees  of  said  school  dis- 
trict as  prescribed  by  section  2  of  tbe  act  of 
ISdT.  And,  e  convcrso,  if  the  instrument  is  a 
statutory  bond,  it  was  manifestly  essential  for 
the  plaintiff  to  show  that  all  the  requisites  of 
the  statute,  vital  to  the  support  of  an  action 
upon  tbe  bond  by  materialmen,  etc.,  had  been 
observed  by  lus  aaaignors,  and  that  the  silence 
of  the  complaint  respecting  that  vital  matter 
amounts  to  a  total  failure  to  state  a  cause  of  ac- 
tion upon  tha  bond  in  favor  of  the  plaintiff  or  his 
assignors. 

The  imeortant  question  before  us,  then,  is 


whether  tbe  instrument  In  controversy,  vltich  la 

the  foundation  of  tbe  plaintiff's  rixht  to  a  re- 
covery, is  a  statutory  or  a  common-law  bond. 
The  bond  itself  makes  no  express  referoice  to 
the  statute  or  by  any  language  pretrads  to  dis- 
cover the  source  from  which  it  comes,  and  it  la 
therefore  manifest  that  the  vital  question  sub- 
mitted here  must  largely  be  determined  upon 
the  wording  of  the  bond  or  by  cunMZing  its 
language  with  that  of  the  statute.  The  aver- 
ment of  the  complaint  that  the  defendants  "free- 
ly and  voluntarily  made  and  entered  into"  said 
bcmd  can  afford  no  assistance  in  the  solution  of 
the  question,  since,  clearly,  said  averment  in- 
volves a  mere  conclinion  of  tlie  pleader.  The 
bond  reads  as  follows: 

"Know  all  men  by  these  presoits:  That  we, 
J.  H.  Baley  &  J.  G.  Simpson,  as  princliwlS(and 
the  Empire  State  Snrety  Company,  a  New  xork 
corporation,  duly  licensed  under  tiie  laws  of  th» 
state  of  California,  as  sure^,  are  held  and 
firmly  bound  in  the  sum  of  thirty-one  thousand 
and  fifteen  (31015)  dollars,  lawful  money  of  th» 
United  States  of  America,  unto  the  <aCy  of  Fret- 
no  school  district,  to  be  paid  to  said  city  of 
Fresno  school  district,  for  which  payment  well 
and  truly  to  be  made,  we  jointly  and  severally, 
bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, firmly  by  these  presents. 

"Sealed  with  our  seah  and  dated  this  SOth 
day  of  March,  A.  D.  1910. 

"The  condition  of  the  above  obligation  is  such 
that  said  J.  H.  Baley  and  J.  O.  Simpson,  doing 
a  contracting  business  under  the  firm  name  and 
style  of  Baley  &  Simpson  did  on  the  SOth  day 
of  March,  1910,  enter  into  a  contract  with  said 
city  of  Fresno  school  district,  a  public  corpora- 
tion, wherein  they  did  promise,  covenant  and 
agree  to  furnuh  all  necessary  materials,  labor 
and  things  whatsoever  including  tools,  implemente 
and  appliances  of  every  kind  required  for  the 
work  designated,  and  to  construct  and  erwt  an 
annex  to  the  present  high  school  building,  in 
every  particular  as  set  forth  in  said  contract, 
to  which  contract  reference  is  hereby  expressly 
made  and  the  same  and  all  of  the  terms  thereof 
are  hereby  made  a  part  and  portion  of  thia 
bond. 

"Now  therefore,  If  the  said  3.  H.  Baley  &  7. 
G.  Simpson  shall  well  and  truly  observe,  fulfill, 
perform  and  keep  each  and  all  of  the  covenants, 
conditions  and  terms  contained  In  said  contract 
to  the  satisfaction  of  the  city  of  Fresno  school 
district  and  shall  pay  for  the  materiali  or  sup- 
pKea  furnished  for  the  performance  of  the  atM 
work  contracted  to  fie  oone,  or  for  any  work  or 
labor  done  thereon  of  any  kina,  then  upon  all 
such  terma^  conditions  ond  agreements  beluff 
fully  complied  with,  and  all  labor,  materials  or 
supplies  therefor  bein^  full^  paid  for,  then  in 
and  in  that  event  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect." 

Section  1  of  the  act  of  1897,  above  referred  to, 
provides:  "Every  contractor,  person,  company, 
or  corporation,  to  whom  is  awarded  a  contract 
for  the  execution  or  performance  of  any  build- 
ing, excavating,  or  other  mechanical  work,  for 
this  state,  or  by  any  county,  city  and  county, 
city,  town,  or  district  therein,  shalL  before  en- 
tering upon  the  performanoe  of  such  work,  file 
with  the  commissionersj  managers,  trustees,  of- 
ficers, board  of  supervisors,  board  of  trustees, 
common  council,  or  other  body  by  whom  such 
contract  was  awarded,  a  good  and  sufficient 
bond,  to  be  approved  by  such  contracting  body, 
officers,  or  board,  in  a  sum  not  less  than  one-, 
half  of  the  total  amount  payable  by  the  terma 
of  the  contract ;  sucb  bond  shall  be  executed  by 
the  contractor,  and  at  least  two  sureties,  in  an 
amount  not  less  than  the  sum  specified  in  the 
bond,  and  must  provide  that  if  the  contractor, 
person,  oomptmv,  or  oorporation,  feiU  to  pay 
for  any  materialt  or  auppliet  furnished  fo^  the 
performance  of  the  tcork  contracted  to  he  done, 
or  for  any  work  or  lahor  done  thereon  of  any 
hind,  that  the  MureOet  wiU  pay  the  same,  in  an 
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tmoont  Dot  azceedlnc  tte  aon  ipfedfled  in  the 
bcmd;  provttf«4,  that  aneh  daims  ahall  be  filed 

u  h^eafter  required." 

C^mpario^  the  ondertaking  vith  the  statute, 
it  will  readil7  be  noted  that  that  part  of  the 
former  which  specifies  the  cOQditiona  to  be  ful- 
filled by  the  coQtractors  to  render  the  undertak- 
inf  inoperative  or  without  effect  is  in  the  pre* 
dae  lacguflge  of  the  statute.  It  is  also  to  be  ob- 
■erred  that  the  amoant  of  the  bond  is  approz- 
imateljr  that  prescribed  and  required  by  the  Btat- 
ate.  There  is  no  conceivable  substantial  dif- 
ferenee.  in  aubatance  and  legal  effect,  between 
the  conditions  of  the  bond  and  those  prescribed 
by  the  statute.  Moreover,  the  presumption  is 
that  the  board  of  tnisteest  as  a  poblic  official 
body,  performed  every  duty  imposed  upon  it  by 
law,  and  that,  therefore,  it  exacted  from  the 
eratzactoFB  the  hond  required  by  the  statute  in 
nieh  cases.  The  language  of  the  stwtote  Is  that 
tlw  contractor  "tkau  bdore  entering  upon  the 
peiformancM  of  such  work"  make,  give  and  file 
the  bimd,  and  appears  to  Impose  upon  the  gov- 
eming  board  a  tnandatorj  duty  In  that  regard. 
"Forthermon,  the  bond  explicitly  refers  to  the 
building  contnwt,  makes  it  a  part  and  the  cou- 
■ideraUOD  for  the  execution  of  the  bond."  Mar- 
tin V.  McCabe,  21  CaL  App.  658.  662,  132  Pac. 
006.  And,  it  may  be  remarked,  as  a  drcnm- 
Btance  of  mwe  or  less  rignificanee  in  this  con- 
nectifai,  that  the  bond  was  executed  on  the  same 
dar  that  the  building  contract  was  executed. 

It  is  obviously  not  necessary  that  the  bond 
Aould  expressly  refer  to  the  ttktate  In  order  to 
eonstitate  it  a  statutory  bond.  A  bond,  though 
not  in  the  words  of  the  statute  requiring  it  to  be 
given,  if  in  substance  and  legal  effect  is  the  same 
as  the  form  prescribed  by  such  statute,  is  a 
•Utntory  bond.    McCracken  v.  Todd.  1  Kan. 

Brandt  on  SuretTsbip  and  Guaranty  (3d 
Ed.)  S  615.  "A  recital  in  such  a  bond  that  it 
was  executed  by  virtue  of  a  given  section  of  the 
Code,  is  not  controlling  or  conclusive.    It  sim- 

tly  nimishea  prima  fade  evidence  of  the  facL 
7hm  ike  wma  foot  it  apperent  othenoite  than 
by  the  redtal  it  it  at  avatlablefor  alt  purposes 
at  %/  reoited."  S.  F.  Lumber  Oo.  v.  Bibb,  139 
CaL  192,  72  Pac.  964;  Martin  t.  McCabe,  21 
CaL  App.  668^  132  Pac.  606. 

Again,  in  Republic  Iron  &  Steel  Co.  y.  Patillo 
et  aL  19  CaL  App.  316. 125  Pac.  923,  it  is  said: 
"While  it  was  not  alleged  in  the  complaint,  nor 
made  the  subject  of  any  finding  by  the  court, 
that  the  bond  was  givm  under  authority  of  the 
■tatute,  considering  that  the  municipauty  was 
only  authorized  to  act  under  permission  of  stat- 
atoi7  authority  in  making  the  street  improve- 
ment, and,  further,  that  the  bond  In  Its  terms 
wss  phrased  according  to  the  statutory  require- 
nent,  it  must  be  assumed  that  the  contract  was 

10  made  and  the  bond  given  in  connection  there: 
with  accordingly.*' 

The  fact  that  one  «(  the  oosditioos  of  the 
bond  ia  that  the  contractors  will  faitlifully  exe- 
cnte  the  terms  of  their  contract  to  the  satisfac- 
tion of  the  school  district— a  requirement  which 

11  not  prescribed  by  the  statute  in  question- 
Is  not  CMicelved  to  possess  any  importance  in 
detennining  the  character  of  the  bond.  In  oth- 
er words,  the  fact  referred  to  cannot  be  held 
to  be  such  as  to  impress  the  instrument  with 
tlie  dwzvcter  of  a  common*law  bond.  "Where  a 
Btatate  provides  that  an  offidal  bond  aliall  be 
given  In  a  certain  penalty  and  contain  certain 
provisions,  U  the  prindpu  and  surety  volunta- 
rily enter  Into  a  bond  m  a  greater  penalty  or 
wudi  cmtaiaa  mwe  oDerona  conditions,  the 
boBd  wlU  be  blBding  at  least  to  the  extent  of 
the  statutory  requirements.  In  such  case,  the 
conditions  in  excess  of  the  statutory  require* 
aunts  msy  be  regarded  as  surplusa^  and  the 
bond  snstaioed  as  to  the  others."  Brandt  on 
Sure^ship  and  Gvarant;  (Sd  Ed.)  i  617 ;  Board 
of  Education  v.  Grant.  107  Mich.  161,  64  N.  W. 
1090:  Central  Irr,  Dist  v.  Delappe,  79  CaL 
351.^  Pac.  829. 


The  constitntltaial  -raUdlty  of  the  act  of  1897 
is  not,  as  was  true  of  section  1203  of  the  Code 
of  Civil  Procedure  in  the  cases  dealiug  with 
that  section  (Gibbs  v.  Tally,  133  Cal.  373,  66 
Pac.  970,  60  L.  R.  A.  815;  Shaughneesy  v. 
American  Sur.  Co.,  138  Cal.  543,  69  Pac.  250, 
71  Pac.  701,  and  Martin  v.  McCabe,  supra), 
challenged  here.  And  it  could  make  no  differ- 
ence in  the  result  reached  In  this  case  if  that 
question  were  raised  and  the  point  sustained. 
The  proposition  presented  here,  as  shown,  is 
simply  this:  Is  the  bond  here  a  creature  of  the 
statute  authorizing  and  requiring  the  riving  of 
such  an  undertaking  in  cases  of  this  cnsracter, 
and.  if  so,  have  the  essential  reqoirements  of 
the  statute  been  so  complied  with  by  the  plain- 
tiff or  his  assignors  as  to  give  them  a  right  of 
action  upon  said  bond?  If,  as  we  bold  to  be 
true,  the  bond  here  Is  the  one  contemplated  by 
said  act,  then  dearly,  as  the  courts  have  held  in 
the  cases  last  above  dted,  it  would  be,  if  any- 
thing at  all,  a  statutory  bond,  regardless  of 
whether  the  act  requiring  It  to  be  given  is  or  .is 
not  a  valid  one.  In  other  words,  having  been 
given  In  compliance  with  tiie  statute,  It  could 
not  be  converted  into  a  common-law  bond  by 
construction. 

Our  conclusion  Is,  in  view  of  the  said  act  of 
1897,  and  from  the  phraseology  of  the  bond  and 
the  dreumatancea  under  which  it  was  given, 
that  said  instrument  wss  executed  and  delivered 
by  the  defendants  to  the  school  district  in  obedi- 
ence to  the  requirements  of  said  statute,  and 
that  it  la  therefore  subject  to  all  the  conditions 
and  restrictions  prascribed  said  act  Indeed, 
we  cannot  conceive  of  any  reason  (and  surely 
none  has  been  pointed  out)  why  it  should  be 
held  that  the  undertaking  Is  a  common-law  bond. 

£5]  The  plaintiff  having  failed  to  show  by  his 
complaint  that  verified  statements  of  the  cisims 
upon  which  he  declares  were,  by  him  or  his  as- 
signors, within  30  days,  from  the  time  the  work 
contracted  for  was  completed,  filed  with  the 
board  of  trustees  of  said  school  district,  as  re- 
quired by  section  2  of  said  act  as  a  condition 
precedent  to  his  or  their  right  to  commence  and 
maintain  an  action  upon  said  bond,  it  necessarily 
results  that  no  cause  of  action  in  favor  of  the 

Slaintiff  is  stated  In  the  complaint,  and  that  the 
emurrer  thereto  was  conaequently  properly  sus- 
tained. 

The  judgment  1^  accordingly  affirmed. 

The  foregolnc  (pinion,  we  think,  makes  a 
correct  dispoaltion  of  the  le^^l  questions  pre- 
sented by  the  appeaL  The  principal.  If  not 
the  only,  reason  leading  ns  to  order  a  trans- 
fer of  the  cause  was  that  the  Court  of  Ap- 
peal did  not,  in  Its  opinion,  make  any  refer- 
ence to  two  decisions  of  this  court  (Union 
Sheet  Metal  Works  v.  Dodge,  129  Cal.  390. 
62  Pac.  41 ;  Peoples  Lumber  Co.  t.  OlUard. 
136  Cal.  55,  08  Pac.  676.  whldi  are  strongly 
relied  on  by  the  plalatiE  as  anqwortiiig  hla 
contention. 

It  may  be  conceded  that  the  opinions  filed 
la  these  cases  do  tend  to  sustain  the  position 
that  an  instrument  like  the  one  here  in  suit 
niay  be  upheld  as  a  good  common-law  bond, 
without  regard  to  the  statute  requiring  the 
glvlDg  of  a  bond.  But  this  view  la  contrary 
to  that  laid  down  In  the  later  decisions  cited 
by  the  District  Court  of  Appeal.  In  Shaugh- 
nessy  v.  American  Surety  Co.,  186  Cal.  643, 
69  Pac.  250.  71  Pac.  701,  It  was  decided  that 
a  bond,  which  recited  that  it  was  given  in 
pursuance  of  section  1203  of  the  Code  ot  Civil 
Procedure  (an  enactment  which  had  there- 
tofore been  held  to  be  ano(»wtitntlonal)  could 
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not  be  enforced  ae  a  oommon-law  Ixmd.  This 
was  followed  by  S.  F.  Lumber  Go.  T.  Bibb, 
139  CaL  192,  73  P&c.  964,  which  went  a  step 
further  and  held,  In  effect,  that  although  the 
bond  may  not  recite  that  It  was  gtren  pursu- 
ant to  the  statute,  the  fact  that  it  was  so 
given  may  be  made  to  appear  otherwise,  as 
by  the  fact  that  it  compiles  with  the  statu- 
tory requirements  goveralng  its  terms  and  the 
time  and  manner  of  its  execution.  The  opin- 
ion in  the  Bibb  Case  mentions  the  further 
drcumstiince  that  the  complaint  referred  to 
the  statute,  but  we  do  not  r^rd  this  as  a 
controlling  factor.  The  character  of  the 
bond  la  to  be  determined  by  Its  terms  and  the 
facts  Barroundlng  its  execution,  rather  than 
by  the  conclusion  of  the  pleader.  Applying 
^ese  tests,  the  bond  here  Inrolved  is,  as  the 
opinion  of  the  District  Court  of  Appeal  shows, 
the  btnd  raqnlved  by  the  statute  of  1897, 
and  a'  recoTery  cannot  be  had  upon  It  without 
allying  performance  of  the  conditions  im- 
posed by  the  state.  If  Union  Sheet  Metal 
Works  T.  Dodge  and  People's  Lumber  Co. 
T.  Glllard  are  In  conflict  with  the  Tiews  here 
announced,  ttiey  must,  to  the  extent  ot  the 
conflict,  be  regarded  as  overruled. 
The  judgment  la  aAimed. 


OOBBT  T.  STRUVB  et  at    (S.  P.  6391.) 

(Supreme  Court  of  California.    Hay  12,  1913. 
Bebearing  Denied  June  10,  1916.) 

1.  AcnoN  4=927— Cause  or  Aonon— Cou- 

PtAIIlT— CONBXBUCnoN. 

As  the  forms  of  action  have  been  abolished, 
a  oonwlaint  alleging  that  plaintiff  leased  lands 
to  defendaota,  that,  while  defendants  were  in 
possession  of  the  luid,  plaintiff  was  the  owner 
of  beet  tops  grotrn  thereon,  that  defendants 
without  right  converted  the  tops  to  their  own 
use,  selling  them  and  receiving  the  sum  which 
was  the  value  thereof,  and  that  snch  sum  had 
been  demanded  by  plaintiS,  but  Uint  the  deoumd 
had  been  refused,  will  be  treated  as  one  in  as- 
sumpsit to  recover  the  value  of  the  property 
wrongfully  taken  and  used,  as  for  goods  sold, 
and  not  for  conversion. 

[Ed.  Mote.— For  other  cases,  see  Action,  Cent. 
Dig.  8f  160-19B;  Dec  Dig.  «=>27.1 

2.  lAnnLOBO  and  Tenant  «s»139— Conveb- 
azoN  or  Cbofb—Defbnsbs. 

Olv.  Code,  I  3336,  declares  that  the  detri- 
ment caused  by  the  wrongful  conversion  of  per- 
sonal property  Is  presumed  to  be  the  value  of 
the  property  at  the  time  of  the  conversion,  with 
interest.  Section  S3S7  declares  tiiat  the  pre- 
sumption cannot  be  repelled  In  favor  of  one 
Whose  possession  was  wrongful  from  the  be- 
ginning by  his  subsequent  application  of  the 
property  to  the  beneSt  of  the  owner  without  hia 
coDBent  A  land  lease  gave  the  lessor  the  right 
to  beet  tops,  and  provided  that  the  tenants 
should  plow  them  under  as  a  fertilizer  for  the 
lands.  The  tenants  sold  the  tops  to  be  used  in 
feeding  cattle  kept  on  the  land.  Held  that,  as 
the  tenants  had  possession  of  tbe  beet  tops  for 
only  a  limited  purpose,  and  it  was  changed 
when  they  sold  tnem,  they  cannot  defeat  an  ac- 
tion for  the  value  of  the  tops  on  the  ground 
that  the  manure  from  the  cattle  kept  on  the  land 
fertilised  It  as  much  as  the  tops  would  have, 
hu^  being  siTecial  trustees,  having  only  a  lim- 
ited right  in  the  tops,  and  having  wrongfully 


diipowd  of  them,  tiiey  were  bound  by  Oiv.  Oode^ 
H  2223,  2237,  to  compensate  tbe  owner. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Gent.  Dig.  H  492-^;  Dee:  Dig. 
4=9139.1 

Departm^t  2.  Appeal  from  Superior 
Court,  Monterey  County ;  M.  T.  Dooling, 
Judge. 

Action  by  Hiram  Corey  against  James  P. 
Struve  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed. 

See,  also,  16  CaL  App.  310, 116  Pac.  97Sl 

Daugherty  ft  Lacey,  of  Salinas,  for  appel- 
lant. J.  H.  Andresen  and  J.  A.  Burden,  both 
of  Salinas,  and  W.  S.  White,  ot  Beaumont, 
for  respondenta. 

MELVIN,  J.  Plaintiff  appeals  from  an  ad- 
verse Judgment  The  complaint  contained 
allegations  that  plaintiff  leased  to  defendants 
certain  land  In  Monterey  county  for  a  term 
of  years ;  that,  while  defendants  were  In  po8- 
Beeslon  of  tbe  said  land,  plaintiff  was  tbe 
owner  of  certain  beet  tops  which  had  bem 
cut  from  beets  grown  upon  said  property  un- 
der said  lease;  that  defendants  without 
r^ht  converted  said  beet  tops  to  their  own 
use,  sold  said  iKrsonal  property,  and  received 
therefor  the  sum  of  $3,271.27,  whidi  was  tbe 
value  thereof  at  the  time  of  conversion ;  that 
said  amount  of  money,  with  Interest  thereon, 
bad  been  demanded  by  plaintiff  from  defend- 
ants; but  that  the  latter  had  refused  to 
comply  with  plaintiffs  demands.  Plaintiff 
also  pleaded  a  prior  Judgment  in  which  plain- 
tiff was  declared  to  be  the  owner  ot  tbe  beet 
tops. 

Defendants  by  their  answer  admitted 
plaintiff's  ownership  of  tbe  beet  tops,  but 
alleged  that  such  ownersblp  was  limited  and 
special,  for  the  sole  purpose  of  having  the 
beet  tops  remain  upon  the  ground  where 
they  bad  been  grown  and  cut,  defendants  be- 
ing oiUtled  to  tbe  possession  of  said  beet 
tops  for  the  purpose  of  plowing  them  under 
as  a  fertilizer.  They  also  admitted  the  ex- 
istence of  the  Judgment  de<dai1ng  plaintlffa 
ownership  of  the  personalty  In  question,  but 
declared  that  such  ownership  was  the  sort 
of  limited  one  which  they  had  pleaded.  They 
further  alleged  that,  with  plalntUTs  permla- 
stou,  they  had  sold  tbe  beet  t<^  to  be  fed 
to  cattle  on  the  premises,  and  averred  that 
the  fertilizing  effect  of  feeding  the  beet  tops 
upon  the  ground  where  they  had  been  grown 
and  cut  was  greater  than  that  produced  by 
plowing  under,  and  they  denied  that  plaintiff 
had  been  injured  by  their  conduct,  but  as- 
serted that  he  had  been  greatly  benefited 
thereby. 

The  court  found  that  plaintiff  had  a  qual- 
ified, special,  and  limited  ownership  in  the 
property,  "in  this,  that  neither  the  plaintiff 
nor  the  defendants  had  any  right  to  remove 
any  of  said  beet  tops  from  said  leased  lands, 
but  it  was  the  duty  of  the  defendants,  as 
tenants  of  the  plaintiff,  to  plow  said  beet 
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tops  mdar  u  a  MttUanr  vt  satd  laund 
lisdi.''  Tbere  were  fartber  fladings  that  de- 
fendants had  sold  the  beet  tope  tor  tbe  ag- 
Sicgste  ram  allied ;  tbat  the  beet  tops  had 
been  eaten  by  the  cattle  of  the  purchaaere 
vpoa  tbe  leased  property;  and  "that  the 
tatHOiiag  benefit  to  lands  dnlved  fiom  tbe 
(vdnre  and  urine  ot  cattle  i^e  feeding 
beet  tope  as  said  beet  tops  were  fed  Is  equiv- 
alent  to  the  fiertiUaliig  benefit  the  lands  re- 
celre  when  the  beet  tops  are  plowed  under, 
ind  for  this  reason  the  plaintiff  was  not  dam- 
iged  and  snsUilned  no  detriment  by  the  con- 
dDct  of  the  defendants  In  eeUlng  said  be^ 
tope  and  feeding  than  to  catUe  npoo  said 
leased  premises."  It  was  also  ftmnd  tiut 
ptelntur  did  not  consent  to  the  sale  of  the 
beet  tope.  At  the  trial  there  was  expert 
testimony  which  tended  to  support  tbe  find- 
log  of  tiie  equivalent  valne  of  the  sobstltDted 
ferQUaer. 

The  only  question  to  be  determined,  there- 
fore,  is  whether  or  not  tenants,  bound  under 
tbe  terms  <^  their  lease  to  use  a  landlord's 
pn^jerty  in  a  certain  way,  may  sobTert  said 
property  to  another,  and  to  them  a  profit- 
able, ose,  and  escape  all  UablUty  because 
tbe  bokeflt  to  the  realty  was  as  great  as  that 
which  was  contemplated  by  the  landlord  In 
corenantlng  for  the  disposition  of  the  per- 
sonal property.  At  tbe  outset  reqwndents 
Insist  that  this  is  an  action  for  conrerslon. 

[1]  While  the  complaint  does  allege  that 
Qie  property  was  "couTerted"  by  the  def^d* 
anti,  we  think  tiiat  tbe  action  was  in  reality 
ose  to  assumpsit  for  the  Talne  of  the  prop- 
erty sold,  or  perhaps  It  mi|^t  be  more  aptly 
Aaiacterlxed  as  one  In  the  natnre  of  a  suit 
for  money  had  and  received.  In  this  state 
one  whose  goods  are  wrongfolly  taken  and 
ued  by  another  may  sue  In  assumpsit  for 
tbeir  value  as  for  goods  sold  and  dellTered. 
Beditel  T.  Chase,  loe  CoL  711,  106  Pac.  81; 
Foontaln  r.  Sacramento,  1  CaL  Aiv-  482,  82 
Pac.  087;  Atkins  t.  Gamble,  42  Cat.  100, 
10  Am.  282;  Fratt  T.  Clark,  12  CU.  9a 
Bat  we  are  not  here  greatly  ooncenied  about 
the  partlcolar  form  of  the  action.  In  ttito 
■tate  we  hare  but  one  form  of  action  which 
has  no  apedal  deidgsatlw,  and  It  cannot  be 
Meatefl  as  at  ccnnmon  law  because  not  prop- 
erty named.  Faulkner  t.  First  National 
Bank,  180  Cal.  263,  62  Pac.  463.  Such  sn 
action  as  this  Is  governed  equitable  prin- 
diAes  (Crocker-Woolworth  Bank  v.  Nevada 
Bank,  180  Cat  671,  7S  Pac.  490,  63  L.  R.  A. 
245,  96  Am.  St  Bep.  109),  and,  applying  rach 
principles,  particularly  tbe  maxim  that  "no 
BUD  dttll  profit  by  his  own  wrong,"  we  can- 
not agree  with  respondents  in  their  conten- 
tioB  that  tbey  are  ^titled  to  any  "side 
profit"  from  the  sale  of  the  beet  tops. 

[2]  The  learned  judge  who  presided  at  the 
trial  of  tbe  case  based  his  decision  upon 
thais  propositions:  (1)  FtaintUTs  ownership 
In  the  beet  tops  was  qualified,  extending  only 
ts  Us  Tight  to  have  tStan  plowed  under ; 
tts  measure  of  damages  would  be  the  value 
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of  tbe  ^operty  onwted;  ^  Uia  mamm 
resulting  from  keying  the  cattle  on  the  land 
was  equivalent  as  a  fertjllaer  to  tbe  beet 
toBB  plowed  undw;  i4)  defendants  could 
make  such  defense  because  their  possession 
was  not  "wnmgful  from  the  beginning." 
Section  S837,  av.  Code. 

The  sort  ot  ownership  enjoyed  by  the 
plaintiff  Is  a  folse  quantity  because  the  de- 
fendants were  not  and  did  not  claim  to  be 
owners  of  any  part  of  the  beet  tops.  So 
far  as  they  were  concerned  the  plaintiff  had 
full  title  to  the  property,  and  the  fact  Uiat 
he  was  bmind  by  his  contract  to  allow  them 
to  apsis  his  property  to  the  enrldunoit  ot 
land  from  which  they  were  to  get  a  portion 
of  tbe  crops  did  not  make  them  part  owners 
of  tl»  beat  The  rule  tbat  the  owners 

of  a  special  Interest  In  ^^ertr  may  recover 
only  to  the  extent  at  such  Interest  ^>plles 
only  to  cases  when  tbe  suit  Is  brou^t 
against  the  owner  of  the  remaining  interest 
or  bis  asrignea  California  C.  F.  Ass'n  v. 
Alnaworth,  134  CaL  468,  66  Pac  680,  The 
tops  had  a  value  as  a  fertlUaer  wben  plowed 
under  and  a  value  as  cattle  food.  If  the 
owner  tdtoee  to  miter  Into  a  conttaet  wherebr 
his  tenants  were  to  plow  Qm  tt^is  under, 
surely  the  tenants'  violation  of  that  agree- 
ment could  not  clothe  them  with  proprietor- 
ship at  the  feed.  Si^itose,  Instead  of  beet 
tope,  the  property  had  been  horses  and  plows 
which  under  the  lease  tbe  tenants  were 
bound  to  use  only  v^on  the  landlord's  acres, 
ddlverlng  the  Implements  and  animals  to 
the  owner  at  the  end  of  the  aeason  In  good 
condition,  and  suppose  that  after  doing  the 
plowing  on  their  landlord^  SxMs  the  tenants 
had  rented  the  perscoial  property  to  a  nel^- 
bor  on  the  theory  that  the  exercise  was  good 
for  the  horses  and  the  eztn  plortng  efitea- 
clons  tor  keeping  the  nut  fitcna  the  plows, 
would  any  one  contend  that  the  tenants 
might  retain  the  fruits  of  title  imauthorhsed 
etqdoltatlott  of  thetr  landlord's  property? 
So  In  the  cas?  before  us  the  unauthorised 
profit  should  belong  to  the  person  whose 
property  earned  it. 

TtM  lower  court  h^  that  fb»  presnniition 
declared  ,b7  section  ^36  of  the  Civil  Code 
was  repelled  by  showing  an  appllcatlrai  ot 
tbe  property  to  the  benefit  of  the  owner.  It 
Is  true  that  section  8387  ot  the  Civil  Code 
provides  that: 

"The  presnmption  declared  by  the  last  section 
cannot  be  repelled,  io  favor  of  one  whose  pos- 
session was  wrongful  from  the  beginning,  by  his 
aubsequent  application  of  tbe  property  to  the 
benefit  of  the  owner,  without  hfis  consmt." 

But  that  section  was  never  intended  to  ai>- 
ply  to  a  case  where  the  owner  received  a 
mere  consequential  benefit.  It  was  only  In- 
tended to  affect  cases  where  the  entire  bene- 
ficial value  of  the  property  was  applied  to  tbe 
'  use  of  the  owner.  Appellant  contends  that 
the  possession  of  tbe  beet  tope  1^  respond- 
ents may  not  be  characterised  as  rightful 
from  the  beglmilng  because,  altbongb  they 
bf^  possession  for  a  special  purpose,  the 
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different  mrt  of  posBessIoo  which  they  toob, 
by  means  of  the  cattle,  for  the  purpose  of 
destroying  the  beet  tops,  was  a  trespass,  and 
was  wrongful  from  the  beginning;  but,  as- 
suming that  their  possession  was  rightful 
wttbln  the  meaning  of  section  3337,  Civil 
Code,  they  did  not  show  a  subsequent  ap- 
plication of  plelntiETs  property  or  the  selling 
price  thereof  to  his  benefit. 

In  the  absence  of  an  express  agreement 
with  the  owners,  the  defendants  could  by  no 
possibility  have  any  Interest  in  the  proceeds 
of  the  sale  of  his  property.  Their  only  agree- 
ment was  not  with  reference  to  the  proceeds 
of  a  sale,  bnt  related  to  their  right  to  have 
the  vegetable  matter  applied  In  the  form  in 
which  It  then  existed  to  the  land  of  which 
they  were  tenants.  This  right  tbey  waived 
when  they  disposed  of  the  beet  tope.  They 
then  sold  another  man's  property  with  which 
tbey  had  been  intrusted  for  a  Q)ecial  pur- 
pose. A  tmstee  who  disposes  of  trust  prop- 
erty must  replace  It  with  Its  fruits  or  ac- 
count for  Its  proceeds  with  interest.  Sec- 
tion 2237,  Civ.  Code.  One  who  wrongfully 
detains  a  thing  Is  an  Involuntary  trustee 
thereof  for  the  benefit  of  the  owner.  Sec- 
tion 2223.  Civ.  Code. 

It  follows  from  the  above  discussion  that 
plaintiff  was  entitled  to  the  proceeds  of  the 
sale  of  bla  property  wrongfally  made  by  de- 
fendants, and  tbat  the  dedaitm  to  tbe  con- 
trary was  erroneous. 

The  judgmoit  la  therefore  leversed. 

We  concur:  HENSHAW,  J.;  LOBIOAN,  J. 


STAHT  V.  HEINZBRLING.    <OIv.  1476.) 

(District  Gonrt  of  Appeal,  First  District,  Cal- 
ifornia.  ICardi  81,  181S.) 

1.  JtrOGMENT  «=>106— MlSJOINOEB  OF  OATJS- 
ES— AMENOMENTS. 

Where  after  demurrer  for  misjoinder  was 
sustained,  plaintiff  dismissed  his  cause  of  ac- 
tion for  damases  and  there  remained  a  good 
cause  of  action  for  money  had  and  received, 
the  complaint  cannot  be  dismlesed  because  plain- 
tiff did  not  amend;  the  striking  oat  of  tha  one 
action  being  tantamount  to  an  amendment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  IS  160, 162, 180-10?;  Dee.  Dig.  «=» 
106.] 

2.  JUDGUENT  4=»158— DsrAUtT— VaOATTOH. 

Before  a  default  can  be  vacated,  an  affida- 
vit of  merits  mnst  be  made. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  I  311;  Dec.  Dig.  «=>158.] 

8.  JunauENT  «b>106— DETAni.T— Wbax  Coh- 

STITUTES. 

An  order  granting  an  extension  of  time  to 

filead  after  the  expiration  of  tbe  statutory  time 
a  void,  and  may  be  disregarded. 

[BkL  Note, — For  other  cases,  see  Judgment, 
Cent.  Dig.  H  160, 162,  180-197 ;  Dec.  Dig.  «=> 
106.] 

Appeal  from  Superior  Conrt,  0117  and 
County  of  San  Francisco. 
Action  by  L.  H.  Start  against  Florence 


HelnzerUhg.  Vttm  the  judgment  fllMPlsiring 
the  complaint  and  an  order  opening  defoid- 
ant's  default,  plaintiff  appeals.  Keversed, 
and  cause  remanded. 

Arthur  Crane,  of  San  Francisco,  for  ap- 
pellant Cornelius  W.  Kelly,  of  San  FrandB- 
co,  for  respondent 

PER  CURIAM.  In  this  action  the  plain- 
tiff son^t  to  recover  tbe  sum  of  $830.  Two 
causes  of  action  were  s^iarately  pleaded,  one 
for  moneys  bad  and  received,  and  tbe  other  for 
damages  alleged  to  bare  resulted  to  the  plain- 
tiff from  a  cooq^racy  claimed  to  bave  been 
entered  into  by  tbe  defendants  against  tbe 
plaintiff.  The  appeal  is  by  the  plaintiff  from 
a  Judgment  of  dismissal,  entered  up<Hi  tbe 
theory  tiiat  the  plaintiff  had  failed  to  amend 
his  comi  lalnt  wltbln  tbe  time  granted  after 
an  order  bad  been  made  sustaining  tbe  de- 
fendant's denrarrer. 

Incidentally  tbe  plaintiff  complains  of  or- 
ders made  intermediate  tbe  Judgment,  wtaldi 
present  a  peculiar  entanglement  of  tbe  pro- 
cedure ^ployed  in  the  attempted  Adjudica- 
tion ot  tbe  subject-matter  of  the  actiUm.  In 
this  connection  tbe  record  dunra  that  aerrloe 
of  summons  was  made  upon  tSw  defendant, 
Florence  HelnseiHlins^  by  publication.  After 
the  statutory  tUne  allowed  her  to  aivear  and 
defend  bad  expired,  she  procured  an  order 
giving  her  an  extension  of  two  days*  time 
wltbln  which  to  plead  to  the  plalnttifB  com- 
plaint Thereafter  and  before  the  two  days' 
exten8l<»i  of  time  bad  uqiired,  ber  default 
wad  entered,  apparently  upon  the  theory  that 
the  order  extending  her  time  to  plead  had 
been  inadvertently  and  Improvldently  made. 
Subsequodly,  however,  tbe  defendMit's  de- 
fault was  set  atfde  upon  motion,  wUdi,  al- 
though supported  1^  an  affidavit  wUdi  temi- 
ed  to  show  Uiat  her  default  was  due  to  ex- 
cu  sable  neglect,  was  not  accompanied  by  ah 
affldavlt  of  merits. 

Vvon  die  opening  of  tbe  default  tbe  defend- 
ant interposed  a  demurrer  to -the  complaint 
upon  tbe  groundB  Uiat  It  did  not  atete  a 
cause  of  action,  and  that  a  cause  of  action 
ap(m  a  oootract  was  Improperly  united  with 
a  cause  of  action  upon  an  all^^  tort  Tbe 
demurrer  was  sustained,  and  within  the  time 
granted  the  plaintiffs  cause  of  action  tot. 
damages  was  upon  his  motion  ordered  stride-, 
en  out  and  dismissed.  Hba  plaliddff ,  bowerec, 
deeming  it  neeessary  that  the  court  should  re- 
consider Ite  ruling  up<m  the  demuner,  a  mo- 
tion to  that  effect  was  granted  upon  ttte  con- 
dition that  the  plaintiff  file  an  amended  com- 
plaint within  a  spedded  time.  Tbo  ^abiOft. 
failed  to  comply  with  tbe  omdltion,  and  a 
Judgment  (tf  dismissal  wae  aceoidlngly  en- 
tered agalnat  blm. 

[1]  The  plalntlfl  now  litslats  tbat  the  oideri 
striking  out  and  dtamiaslng  the  cause  of  .«e- 
tlon  for  damages,  made  npon  bis  motion  and: 
with  his  coneent,  was  tantamount  to  an. 


^aPor  otbar  caaM  m«  aam*  toplo  aad  K&T-NUUBBR  In  aU  Ker-Numtwrad  DigMU  ud  Indexe 


Digitized  by 


Google 


CaL) 


SPADONI  T.  aiACOUAZZI 


Bl 


UDodment  of  his  oomplalnt,  and  flutt  tiiere- 
fim  tbe  Judgment  of  dltmlaaal  moit  be  xe- 
TORd  It  can  be  Bald  tliat  bla  complaint  as 
Uiu  amended  atated  a  eanae  of  acti«L  TtdH 
cratentlon,  we  tiiink,  la  well  taken.  A  caase 
of  BCtloa  tw  numeya  bad  and  xecelved  la 
ideaded  In  the  nsnel  and  ordinary  form,  and 
ip[«rentlT  la  perfectly  atated.  Ibla  being  so. 
tad  tbe  order  striking  out  and  dlatntwilTig  the 
eanie  at  action  for  damagea  having  cored  tbe 
detect  of  misjoinder  which  originally  existed 
In  tbe  complaint,  the  lower  court  dionld  haTO 
reconsidered  ita  order  snrtalnlng  tbe  demur- 
rer, and,  if  It  bad  done  ao,  donbttosa  would 
bave  orermled  tbe  demurrer,  tai  ao  far  aa  It 
applied  to  tbe  first  causa  of  action.  A  formal 
rewriting  of  the  complaint  was  not  neceasaiy 
to  Its  amendmoit  In  order  to  a  nconddua- 
tlon  of  tbe  demurrer.  In  a^y  event,  treating 
tbe  complaint  aa  amended  to  meet  the  main 
objection  of  the  demurrer,  we  find  the  sltua- 
tlOD  to  be  tbat  tbe  court  ln.eflMt  anatalned 
tbe  demurrer  to  a  cause  of  action  of  ttn  oom- 
plaint  upon  tbe  ground  of  tbe  Inaufflclency  of 
the  &cts  stated  to  constitute  a  cauae  of  ac- 
tion which,  upon  Its  face,  was  not  rightfully 
subject  to  demurrer  upon  that  or  any  otber 
ground.  Gonseqneutly  tbe  Judgment  of  dis- 
missal cannot  stand. 

[2, 1]  The  motion  of  tbe  defen^nt  to  set 
aside  tbe  default  should  not  bave  been  heard 
and  determined  in  the  absence  of  an  affidavit 
of  merits.  Tbe  default  of  tbe  defendant  was 
tantamount  to  an  admission  of  tbe  material 
facts  pleaded  In  tbe  plalntUTa  complaint 
(Rows  T.  Table  Mountain  Water  Co.,  10  Cal. 
441;  Madison  t.  Octave  Oil  Co..  154  Cat  768, 
90  Pae.  176) ;  and  it  is  elementary  that  before 
a  defimlt,  whldi  the  court  had  Jurisdiction  to 
enter,  may  be  set  aside,  It  must  appear  that 
the  defendant  has  a  meritorious  defense  to 
tbe  action.  Swih  a  showing  is  ordinarily  re- 
quired to  be  made  by  affidavit  of  merits,  and 
ahoold  have  been  so  made  In  the  present  case. 
Feriiaps  if  the  court  bad  altered  the  default 
before  tbe  expiration  of  the  defendant's  time 
to  plead,  no  affidavit  of  merits  would  have 
been  required,  beoauae  the  court  would  then 
bate  acted  In  excess  of  its  Jurisdiction ;  but 
that  is  not  the  case  here.  Tbe  record  shows 
that  tbe  defendant  procured  an  extension  of 
time  to  plead  only  after  the  statutory  time 
bad  folly  elapsed ;  and  it  la  well  settled  that 
an  order  granting  en  extoisioa  of  time,  made 
after  the  expiration  of  tbe  statutory  time,  is 
void,  end  may  be  rightfully  Ignored.  In  re 
Clary,  112  CaL  292,  44  Pae.  569.  Oonsequent- 
Ir  toe  order  setting  atfde  Qie  d^ndant^s  de- 
bnlt  must  be  revised;  but  we  liave  no 
doubt  that  upon  flie  going  down  of  the  re- 
mlttltor  the  lower  court  may,  in  the  exercise 
ot  Us  dlacretion  and  In  furtherance  of  Justice, 
permit  tbe  defendant  upon  a  further  bearing 
and  consideratiMi  of  the  motion  to  set  aside 
tbe  deibult,  to  supplement  the  fibowtng  al- 
icady  made  with  an  affidavit  of  merits. 

For  the  reasons  stoted,  the  Judgment  and 


tbe  order  setting  aside  the  default  are  re- 
versed, and  tbe  causa  remanded  for  farther 
itfoceediDss. 


SPADONI  T.  GIACOMAZZI.    (Qv.  1461.> 
(District  Court  of  Appeal*  Bint  District,  Cal- 
ifonila.   April  1,  1915.) 

1.  WOSK  AMD  LuUBOB  «5>5— GOKPaKSATIOH— 
CONTaACTB. 

Where  one  out  of  friendship,  and  without 
expectation  of  profit  and  without  any  agree- 
ment that  he  should  be  eompeniated,  rendered 
servicea  of  a  minor  character  ou  tbe  ranch  of 
another,  he  could  not  recover  compensation  with- 
out showing  that  during  the  periormance  of 
the  work  he  made  a  contract,  expresa  or  Im* 
plied,  for  comiteasatioa. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  ||  8-10;  Dec.  Dig.  «=»5.] 

2.  WoBK  AND  Labor  «=>4^omfbksation— 
Contracts. 

An  implied  promise  to  pay  for  services  ren- 
dered and  accepted  may  be  rebutted  by  ^roof 
that  the  services  were  intended  to  be  cratuitoos 
or  by  circiunstances  from  which  the  law  rais- 
es the  presumption  that  the  services  were  not 
intended  to  be  compensated,  such  as  when  ren- 
dered betwaen  members  of  the  same  household, 
or  between  those  cloeely  related  by  blood ;  and, 
to  authorize  compensation  in  such  cases,  the- 
circumstasces  must  warrant  tbe  Inference  that 
it  was  tbe  expectation  of  tioth  parties  that  com- 
penflati<ni  diould  be  made. 

[Kd.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  SS  S-7;  Dec  Dig.  ^=>4.] 

Appeal  from  Superior  Court,  Monterey 
County ;  B.  Y.  Sargent,  Judge. 

Action  by  B.  SpadoDl  against  B.  O.  Glaco- 
mazzL  From  a  Judgment  tor  defendant, 
plaintiff  appeals.  Beveraed. 

Daugherty  &  Lacey.  of  Salinas,  for  ap- 
pelant W.  S.  Whlt^  of  Beaumont,  for  re- 
spondent 

PER  CURIAM.  This  is  ao  ai^al  by  plain- 
tiit  from  a  Judgment  In  favor  of  the  defend- 
ant aud  fron  an  order  denying  bla  motion  fur 
a  new  triaL  In  the  month  of  Septemt>er,  lUUU^ 
the  plalDtUT  was  tbe  owner  of  real  aud  per- 
sonal property  in  the  county  of  Monterey ; 
and  while  he  was  absent  serving  a  term  of 
imprisonment  at  San  Qnentln.  the  defendant, 
acting  under  a  power  of  attorney,  looked  aft- 
er and  managed  his  property  until  bis  dis- 
charge to  tbe  month  of  March,  1912.  StUise- 
quently  the  defendant  rendered  to  tbe  plaln- 
tlft  a  statement  of  bis  receipts  and  disburse- 
ments aa  manager  ot  aaid  property,  but  plaln- 
tUt,  being  diasatisfled  with  such  statement 
commenced  this  action  for  an  accounting. 
Tbe  defendant,  in  addition  to  bis  answer  put- 
ting in  issue  all  of  the  allegations  of  the 
complaint,  filed  a  cross-complaint,  to  which  he 
claimed  1760  for  his  services  in  looking  after 
tbe  plaintlfl'a  property  and  family  during  the 
latter'a  enforced  absence.  Jud^moit  went  for 
defendant  on  tala  cross-complalnt  in  tbe  sum 
of  $687.81,  a  balance  arrived  at  after  cred- 
tUng  him  vrltta  tbe  aforesaid  item  of  9750. 

[1.  2]  As  to  this  item  we  agree  with  the- 
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plaintur  that  tba  evlduBce  does  not  sutalii 
the  flndlng  bj  the  trial  conrt  tHat  tba  defend- 
ant is  entitled  to  this  sum  ft»r  serrlces.  De- 
f^idant  admits  that  then  was  no  agxeement 
that  be  Bhonid  be  compensated  for  his  serv- 
ices ;  and  he  also  admits,  at  least  b7  implica- 
tion, that  whra  he  undertook  the  work  he  did 
not  Intoid  to  charge  therefor.  In  this  connec- 
tloD  it  Is  proper  to  say  that  U  later  he  found 
the  duties  of  the  nndertaktng  more  onerous 
than  be  had  expected,  and  therefore  changed 
hie  mind  and  decided  to  diarge  for  the  same, 
it  was  his  dnty  to  have  established  a  contract 
with  Uie  plaintiff,  express  or  Implied,  to  that 
effect  15  Am.  *  Eng.  Bncy.  of  Law,  1079. 
This  was  not  done.  The  defendant  also  not 
oaij  admitted  that  he  might  have  told  the 
jdaintiff*s  son  that  he  was  making  no  chai^ 
fbr  the  serrlces  In  question,  but  also  testified 
In  effect  that  It  had  not  occurred  to  him  to  do 
BO  until  the  plaintiff  commenced  this  action. 
The  defendant  was  engaged  in  the  saloon 
traalnesa  s  short  distance  from  the  idalntiff's 
ranch,  and  was  attoidlng  to  the  bar  at  night. 
The  serrices  rendered  on  the  ranch  were  of  a 
minor  character;  and  It  Is  quite  plain,  we 
think,  from  the  record — the  plaintiff  being  the 
defendant's  father-in-law— that  the  motive 
which  prompted  the  servioeB  was  a  decdre  to 
help  the  plalnUfl's  wife  and  son,  a  mere 
youth,  in  the  management  el  the  small  stock 
tarm,  springing  from  UendsUi^  and  that 
there  was  not  even  a  ranote  expectation  of 
pecuniary  profit. 

"That  a  promise  to  pay  for  serrlces  rendered 
and  accepted  is  Implied,  •  •  *  'la  liable  to  be 
rebutted  •  •  *  by  proof  that  the  servicei 
were  intended  to  be  grataitOTiB,  or  even  by  par- 
ticular  drcumstancea,  from  which  the  law 
would  raise  the  counter  preeumptioD  that  the 
servicea  were  n<^  intended  to  be  a  charge  against 
the  party  who  was  benefited  thereby.  •  •  • 
When  the  aerrices  are.  rendered  between  mem- 
bers of  the  same  household  or  between  those  most 
closely  related  br  biood,  *we  find  other  motives 
than  a  desire  of  gain,  which  may  prompt  the 
excbange  of  mutoal  baaeflta  between  them.' 
*  *  *  Oar  own  dedslona  appear  to  anpport 
the  doctrine  that  to  aothorize  compenaatlon  in 
auch  cases  the  circumstances  must  be  such  as 
to  warrant  the  inference  that  it  was  the  ex- 
Iteetatlon  of  both  parties  tbat  compensation 
should  be  made^  •  •  *  that  it  Is  tne  expec- 
tations of  the  parties  exlatlnf  while  tiw  relation 
conUnaed  tbat  Is  to  control,  and  *  *  *  no 
drcumstance  occurring  afterwards  can  convert 
Into  an  implied  contract,  tbat  which  was  not 
so  before."  Crane  v.  Derrick,  167  CaL  607, 
eri,  109  Paa  31,  82. 

"The  presumpaon"  tiiat  serrlces  are  to  be 
compensated  "ceases  to  exist  when  it  Is  shown 
that  they  were  merely  sacb  offices  as  one  friend 
would  perform  for  another  in  time  of  sickness 
or  distress."  Dallman  v.  Frank,  1  CaL  App. 
641.  82  JPac.  664. 

Where  there  was  no  Intent  to  claim  com- 
pensation for  services  rendered,  at  tJie  time 
they  wrae  rendered,  no  recover  can  be  bad 
therefOT.  Evans  v.  Henry,  66  m.  App.  144. 

A  party  perfomdiv  senrioes  for  another 
without  Intending  to  diarge  therefor,  and  un- 
der sudi  drenmstances  as  to  lead  the  latter 
to  brieve  that  no  charge  will  be  made,  can- 


not recover  therefor.  3mm  v.  Oafk,  38 
Iowa, 

"No  one  Is  bound  to  pay  for  rolanteered  serv- 
ices rendered  under  circumstaDCes  which  do  not 
Cairbr  indicate  an  expectation  of  reward."  Corel 
r.  Turner,  74  Mich.  -108.  41  N.  W.  1091;  Stro- 
ther  r.  X>ewitt,  98  Uo!  App.  293,  71  8.  W. 
1120:  D.  SuUiran  &  Co.  r.  Owens  (Tex.  Cir. 
App.)  90  S.  W.  600. 

When  the  relation  of  the  parties  Is  such 
as  to  negative  the  idea  that  serrlces  were 
rendered  In  expectation  of  iiayment,  eompoH 
aation  cannot  be  recovered.  In  re  Oofver,  6 
hiisc  Hep.  601,  27  N.  T.  Supp.  426. 

As  to  the  other  Uems  In  tlie  record,  it 
might  vreli  be  deemed  that  the  dtfendast, 
baring  no  brief  In  this  court,  is  unable  to 
answer  the  contentions  of  the  plaintiff  with 
reference  to  them.  Bnt  be  that  as  it  may, 
the  record  is  in  such  condttioo  that  we  are 
unable  to  intelligently  discuss  those  items; 
and  dnee  f^om  wliat  we  have  just  ssld  It  ap- 
pears that  the  judgment  and  order  must  be 
reversed,  It  will  be  unneeessary  to  do  wk 

Judgment  and  order  reversed. 


SAN  FRANCISCO  COMMEIICIAI,  AGENCY 

r.  McKEON  et  al.    (Civ.  1469.) 
(District  Court  of  Appeal.  First  District^  Cal- 
ifornia.   April  2.  1915.) 
Pleading  «='206  —  Actiow  Against  Gab- 

NISHEE— COUFLAIHT— GBNEBAL  DEUUBBEB. 

A  complaint  which  alleges  that  on  a  dea- 
tcnated  day  defendant  became  indebted  to  plain- 
tiff in  a  specified  sum  by  virtue  of  a  writ  of 
garnishment  being  served  on  defendant  by  a 
sheriff  In  an  action  in  which  plaintiff  was  plain- 
tiff and  a  third  person  defendant  is  good  in  the 
at)Sttice  of  a  special  demurrer,  toou^  the  sta^ 
ute  requires  the  sberiJ^  in  exeeating  the  writ, 
not  only  to  leave  a  copy  of  the  wnt  with  the 
garnishee,  but  also  a  notice  that  the  debt  owing 
by  him  to  defendant  is  attached. 

[Ed.  Note.— For  other  cajws,  see  Pleading 
Cent  Dig.  ^»491-48S*  496^  496»  48S-610; 
Dec.  Dig.  ♦39206.1 

Appeal  from  Superior  Court,  Alameda 
County ;  Wm.  S.  Wells,  Judge. 

Action  by  the  San  Francisco  Commercial 
Agency  against  Neal  J.  BfeKeon  and  another. 
From  a  Judgment  for  plaintiff,  deftesdants 
appeal  Affirmed. 

H.  M.  Anthony  and  Herbert  S.  Ooold,  both 
of  San  Franciaco,  for  appellants.  Perry  & 
Perry,  of  San  Frandsoo,  for  reqrandent 

PBB  CURIAM.  This  U  an  appeal  from  a 
judgment  In  faror  of  plaintiff  and  agatnat 
the  defendants,  brought  to  this  court  upon 
the  Judgment  roll.  The  sole  point  presented 
for  determination  is  as  to  whether  or  not  the 
trial  court,  in  orerrulii^  the  defendants'  got- 
eral  demurrer  to  the  complaint  committed 
error. 

The  complaint  alleges  that: 

"On  the  14th  day  of  February.  1913.  defend- 
ants became  indebted  to  the  plajntiff  In  the 
sum  of  ^83.90  by  rirtue  of  a  certain  writ  o£ 
garnishment  being  serred  upon  said  defendants 


iPor  ether 


s«s  same  U>pl«  end  KXT-HUHBBB  tn  aU  Ker-Hambersd  XHgesU  and  Indexes 


Digitized  by 


Google 


HABBBItT  T.  HABBKLT 


63 


br  the  sheriff  of  fta  eonBt?  of  Alameda"  in 
that  certain  action  "in  which  the  San  Fronciaco 
Commensal  Aienc;  was  the  Dlaintiff,  and  one 
Margaret  Hall  the  defendant?* 

The  statute  on  the  subject,  it  is  true,  In  the 
case  of  a  garnishment,  requires  that  the 
sheriff,  In  executing  the  writ,  shall  not  only 
leave  a  copy  of  the  writ  with  the  person  ow- 
ing the  debt  to  the  defendant,  but  also  a  no- 
tice that  the  debt  owing  by  him  to  the  de- 
fendant Is  attached  In  pursuance  of  such  writ. 
But  we  think  the  complaint,  In  the  absence  of 
a  special  demurrer,  states  sufficient  facts  to 
constitute  a  cause  of  action ;  and  it  was  so 
held  in  the  recent  case  of  Midway  FiTe  Oil 
Co.  T.  Citizens'  Nat  Bank  of  Ixn  Anc«le%  143 
Fac.  SOO. 

Judgment  affirmed. 


HABBBLT  T.  HABOEtLT.   (€»▼.  1465.) 

<I^brict  Court  of  Appeal,  I^rst  District,  Calt- 
fomia.   March  81,  1915.) 

1.  Action  «=»15  —  Oacbc  ot  Action  —  Sauk 
Person  Plaintiff  and  Deixndant. 

Though  ordinarily  court!  will  not  enter- 
tain juTiBdictlo&  of  an  acti<Hi  where  plaintiff 
and  defendant  are  the  same  person,  the  court 
will  take  jurisdiction  of  an  acticm  on  a  claim 
^inst  a  decedent's  estate,  though  the  guard- 
ian of  the  insane  claimant  and  the  administra- 
tor of  decedent  are  the  same  person,  where  the 
action  is  brought  and  defended  In  good  faith. 

[Ed.  Note. — For  other  eases,  see  Action,  Cent. 
Dig.  I  84;  Dec.  Dig.  «=>16.] 

2.  APFKAI.  and  EkBOB  «=3l040  —  TTAWfn.wfm 
EbBOB— BUUHGS  ON  PlKADIHaS. 

Error  in  overruling  a  demurrer  to  a  com- 
phfnt  demurrable  because  of  uncertainty  is 
Bannless  where  defendant  was  not  embarrassed 
thereby  in  his  defense. 

[Ed.  Note.— For  other  cases,  see  Araeal  and 
Error,  Cent.  Dig.  H  40S»^^106:  Dee.  «a» 
lOAO.] 

8.  GOHTBACTB  «=S»175— INSTBUMENTS  IN  FOB- 
EION  LAHGUAaBB  —  ^AnSLATIONB  —  QUB8- 
nON  FOB  OOUBT. 

The  court,  in  interpretating  an  instrument 
in  a  foreign  language,  is  not  bound  by  the 
trandation  offeted  by  a  party,  hut  may  resort 
to  the  testimony  and  translations  of  other  wit- 
nesses to  determine  the  meaning  and  Intent 
thereof. 

[Ed.  Kote.— For  other  cases,  see  Contracts, 

4.  iRBimAllOB  •snTTS  —  Fbatxbnal  Inbub- 
aucb— Bt-Laws— CoNSTBucnon. 

Under  a  by-law  of  a  fraternal  society  de- 
ciaring  that  a  married  member  must  leaTe  the 
moaey  either  to  his  wife  or  children,  and  tiiat 
he  need  not  make  a  will,  because  the  mon^  be- 
lo&Ks  to  the  wife,  and,  if  there  is  no  wife,  to 
the  children,  and  he  cannot  by  will  affect  the 
persons  to  whom  the  money  will  he  paid,  bat, 
if  there  are  no  children,  and  the  member  does 
not  live  with  his  wife,  he  can  make  a  will,  and 
that  it  is  <mly  when  there  are  no  children  and 
the  wife  is  dead  that  he  can  make  a  will,  the 
Bwnej  on  the  death  of  a  member  passes  with- 
oot  regard  to  any  will  to  his  surviving  wife,  or, 
if  no  aurvlTing  wife,  to  his  children. 
^[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1941;  Dec.  Dig.  «=>77B.} 


5.  Plbadiko  «b9884  —  Imam  and  ^oov  — 
Ambwbb— Ski-Oiv  and  Countbbclaih. 

Where,  in  an  action  by  the  guardian  of  an 
insane  widow  of  a  member  of  a  fraternal  soci- 
ety to  recover  money  paid  by  the  society  to  her 
son,  whose  administrator  merely  denied  lack  of 
information  and  belief  that  the  money  received 
by  the  son  had  not  been  paid  to  the  widow,  evi- 
dence that  the  son  had  paid  or  contributed 
money  for  the  support  of  tiie  widow  was  inad- 
missible ;  since  tiie  sahieet^Bstter  of  a  counter- 
claim  is  not  admissiue  Qnleas  afonnatlvely 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SjS  1296-1298;  Dec.  Dig.  «=9384.] 

6.  ExECUTOBS  AND  Aduinistratoss  <3=»234— 
Claims— Rejection-Acts  Conbtituxinq. 

Under  Code  Civ.  Proc.  »  1496.  1498,  pro- 
viding that,  where  the  executor  or  administrar 
tor  or  the  judge  neglects  to  Indorse  allowance 
or  rejection  of  a  claim  for  ten  days  after  pres- 
entation, the  neglect  is  equivalent  to  a  rejec- 
tion authorizing  suit  thereon  by  claimant,  nO- 
nre  of  an  administrator  to  act  <m  a  claim  for 
ten  days  after  presentation  Is  a  rejection  of  the 
claim,  and  the  claimant  may  sue  thereon. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  Si  832-836%, 
842.  842% ;  Dec.  Dig.  «s»234.] 

Appeal  from  Superior  Court,  City  and 
Goiml7  of  San  Francisco;  Frank  J.  Muradty, 
Judge. 

Action  Bose  Haberly,  B.  T.  M<Hrtott, 
her  gnardlaii  ad  litem,  against  William  T. 
Haberly,  as  admlnlBtrator  of  Oeorge  W. 
Haberly,  deceaaed.  From  a  Judgment  tor 
plaintlfl,  def«idant  appeals.  Affirmed. 

J.  B.  White,  of  San  Francisco,  for  appel- 
lant. Sullivan  &  Sullivan  and  Tbeo.  J.  Boche, 
of  San  Francisco,  for  respondent. 


FEB  OUBIAM.  Tba  plalnttit  In  this  ao- 
tl<m  xeooTerad  a  jadgmeut  against  the  de- 
fendant, as  the  administrator  of  tbe  estate 
ftf  QeoKg^  W.  Haberiy,  deceased,  in  die  Bom 
of  $800,  with  interest  thereon  from  the  29th 
day  of  Mandi,  1901.  Georse  W.  HaberLy  died 
In  the  dty  and  county  of  San  Frandaeo  on 
the  6tb  day  of  December,  1910.  Thereafter, 
on  March  11.  1911,  his  ttrotber.  WUUam  T. 
Haberly,  was  appointed  admlnlatratw  of  Us 
estate  with  the  will  annexed.  Prior  thereto, 
to  wit.  on  the  24th  day  of  January.  1811.  Wil- 
liam T.  Haberly  bad  been  appointed  as  the 
guardian  of  the  person  and  estate  of  bis 
mother,  Rose  Haberly,  an  Insane  person. 
On  August  31,  1911,  WlUiam  T.  Haberly,  as 
guardian  of  Bose  Haherly,  presmted  to  the 
judge  of  the  superlw  court  Ih  which  the  es- 
tate of  George  W.  Haberly,  deceased,  vraa 
pending  for  probate,  a  claim  in  the  sum  sued 
for,  which  <daim  was  rejected  )3j  the  Judge. 
On  November  29,  1911,  WUUam  T.  Haberly, 
as  guardian  of  Rose  Haberly,  Instituted  an 
action  on  the  rejected  claim  in  the  estate 
which  be  represented  as  administrator.  De- 
murrers to  the  complaint  and  an  amended 
complaint  in  the  action  were  sustained,  and 
subsequently  one  B.  T.  Mortim  was  ai^oint 
ed  guardian  ad  Utem  of  Rose  Haberly,  who, 
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for  a  csnse  ot  action  In  a  second  amended 
complaint  alleged  practically  all  of  the  mat- 
ters and  things  set  forth  in  tiie  complaint 
wiginallj  filed  by  'Vmilam  T.  Haberly. 

At  the  outset  It  is  insisted  that  the  trial 
court  sAionld  not  have  entertained  Juriadlc- 
tion  of  the  action  In  the  face  of  the  ohjec- 
tlott  that  the  papers,  pleadings,  and  iffoof 
showed  that  the  appointment  of  the  guardian 
ad  litem  was  annested  by  the  defendant, 
William  T.  Haberly.  Because  of  this  fact  it 
is  contended  that  the  motltm  for  Judgment 
of  dismissal  made  by  the  counsel  who  de- 
fended the  action,  and  was  the  attorney  for 
the  residuary  legatee  under  the  wlU  of  the 
deceased,  should  have  been  granted,  because, 
as  was  (dalmed,  the  action  was  one,  in  effect, 
wherein  the  same  person  was  appearing  as 
both  plaintiff  and  defendant. 

[1]  It  is  the  rule  wdlnarlly,  and  for  rea- 
sons that  are  obvious,  that  courts  will  not 
entertain  jurisdiction  ot  an  action  where  the 
plaintiff  and  defendant  are,  In  fact,  one  and 
the  same  perstm;  but  the  rule  has  no  ap- 
plication to  the  facts  of  the  present  case. 
The  claim  of  the  plaintiff  against  the  estate 
of  Gewge  W.  Haberly.  deceased,  baring  been 
rejected  the  court  In  which  the  estate  was 
pendliv,  relegated  her  to  an  action  upon  the 
claim ;  and  she  could  not  be  deprived  of  that 
remedy  merely  because  the  guardian  of  her 
person  and  estate  happened  to  be  at  the  same 
time  the  administrator  of  the  estate  of  the 
deceased.  The  suggestion  that  a  guardian 
ad  litem  be  appointed  for  the  purpose  of 
bringing  suit  was  apparently  made  In  good 
faith,  and  it  does  not  appear  here  that  the 
action  was  instituted  for  the  purpose  of  pro- 
curing a  collusive  Judgment  That  the  ac- 
tion was  defended  In  good  faith  Is  evidenced 
by  the  vigorous  defense  interposed  by  the 
counsel,  who,  nominally  representing  Wil- 
liam T.  Haberly,  in  fact  appeared  In  and  de- 
fended the  actiw  as  the  attorney  for  the 
residuary  legatee  under  the  will  of  the  de- 
ceased, who  was  the  one  person  most  inter- 
ested In  the  defense  of  the  action. 

[2]  Conceding  tos  the  sake  of  argument 
that  the  plaintiff's  complaint  was  demurrable 
upon  the  ground  of  uncertainty  in  certain 
particulars,  nevertheless  the  error,  if  any,  in 
the  order  overruling  the  demurrer  does  not 
aK)ear  to  have  placed  the  defendant  at  a 
disadvantage,  and  therefore,  after  Judgment 
rendered  upon  the  facts,  must  be  held  to 
have  been  harmless.  Huffner  v.  Sawday,  163 
Cal.  86,  94  Pac.  424;  Wldemann  T.  Dlgges,  21 
Cal.  App.  842,  131  Pac.  882. 

The  pleaded  and  proven  facts  of  the  case 
upon  which  the  claim  of  the  plaintiff  was 
founded  are  snbatantlally  these:  The  Eln- 
tracht  Bund,  a  fraternal  society  of  which 
Frederick  Haberly,  deceased,  the  husband  of 
the  plaintiff,  was  a  member,  had,  after  the 
plaintiff  had  been  declared  incompetent,  and 
during  the  period  of  her  Incompetency,  paid 
the  sum  of  $800  to  George  W.  Haberly,  a 
son,  for  and  on  account  of  the  insurance 


whidi  became  due  and  payaNe  upon  the 
death  of  Frederick  Haberly.  Fredwldc  Hab- 
erly left  a  last  will  and  testament.  In  which 
he  specifically  bequeathed  the  sum  due  upm 
his  death  fdr  life  Insurance  from  the  Ein- 
tracht  Bnnd  to  his  eoa,  George  W.  Haberly, 
who  was  also  nominated  and  subsequently 
appointed  as  the  administrator  of  the  te- 
ther's estate.  Tbe  trial  court,  in  accord  with 
the  allegations  of  the  plaintiff's  complaint, 
found  that : 

"In  bis  lifetime  •  •  •  Frederick  Haberly 
was  B  member  of  the  Elntracht  Bund,  a  benevo- 
lent society  of  San  Francisco,  •  *  •  and 
upon  the  death  of  said  Frederick  Haberly,  by 
reason  of  his  membership  in  said  aocietr,  the 
sum  of  S800  became  due  and  parable  to  his 
widow,  *  •  •  Rose  Haberly;  that  on  the 
29th  day  of  Mardi,  1901,  Georjte  W.  Haberly, 
a  son  of  *  ♦  •  Kose  Haberly,  received  said 
■am  of  $800  fhnu  the  Ehitracht  Bund  *  •  « 
for  and  on  behalf  of  his  mother,  *  *  •  who 
was  then,  ever  since  has  been,  and  now  Is  in- 
carcerated In  the  state  hospital  fOr  the  insane 
at  Stockton." 

[S,  4]  The  principal  point  made  In  support 
of  the  appeal  relates  to  the  insufficiency  of 
the  eridence  to  support  the  foregoing  find- 
ings, and  deals  largely,  if  not  enUrely,  with 
the  construction  which  should  be  placed  upm 
the  by-laws  ot  tbe  Elntracht  Bund  which 
designated  the  persons  who  might  become  the 
beneficiaries  of  its  insurance.  It  la  conceded 
that  the  by-law  in  question  was  a  controlling 
constituent  of  the  contract  for  Insurance  en- 
tered into  between  the  Elntracht  Bund  and 
Frederick  Haberly,  and  that  the  wlU  of  the 
latter  was  of  no  avail  If  It  named  as  a  bene- 
ficiary of  the  Insurance  a  person  not  ^titled 
thereto  under  the  by-law.  The  t^-law  in 
question  was  printed  and  promulgated  in  the 
German  language ;  and,  although  offered  and 
received  in  evidence  upon  the  trial,  the  trial 
court  had,  as  we  have,  only  liberal  transla- 
tions of  the  same.  The  translation  of  Mr. 
Frederick  Huber,  a  meml)er  of  the  Elntracht 
Bund,  and  who  partlLlpated  in  the  prepara- 
tl<m  of  its  by-laws,  was  that: 

"A  married  member  muat  leave  tbe  money 
either  to  bis  wife  or  children,  and  it  Is  not 
necessary  for  him  to  make  a  will,  because  the 
money  belmigs  to  the  widow,  and,  if  there  is 
oo  such  widuw,  tbe  children,  lie  can  make  a 
will  if  he  wants  to,  but  he  cannot  thereby  af- 
fect the  peraons  to  whom  the  money  will  be  paid 
upon  his  death.  If  there  is  no  such  children, 
and  the  member  not  living  with  his  wife,  thai 
he  can  make  a  will.  It  is  only  when  there  is 
no  children  and  the  wife  is  dead  Uhat]  he 
can  make  a  wlU." 

Henry  Oumbell,  the  treasurer  of  the  Eln- 
tracht Bund,  testified  aa  a  witness  for  the 
plaintiff  for  the  purpose  of  translating  the 
by-law  in  question;  and  in  that  behalf  was 

questioned  and  made  answers  as  follows: 

"Q.  Would  yoD  kindly  read  those  provisions 
to  which  I  have  referred?  A.  (reading).  The 
insurance  of  a  married  member  ftoes  to  hia 
wife—  The  Court:  Q.  A  married  member 
muat  insure  to  his  wife?  A.  Yes:  or  to  his 
children  if  he  don't  have  no  wife.  Q.  Continue 
reading  that  paragraph.  A.  If  be  has  no  wife, 
he  makes  it  to  the  children;  tbe  children  la 
nuL" 
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UpoD  hOaUt  Of  tlA  defendant  a  tnmsla- 
tlon.  which  was  accepted  bj  comuel  for  the 
plaintiff,  was  offered  and  reeeired  In  erl- 
doice  reading  as  followv; 

**A  married  member  must  leave  the  teanraoce 
dtber  to  hia  wife  or  bis  childreD ;  aod  it  it  not 
necessary  for  him  to  make  a  will,  ai  the  money 
will  be  paid  to  the  widow,  OTi  if  none  oatlive- 
him,  to  the  children. " 

Standing  solely  ui>on  the  last-qnoted  trans- 
lation, counsel  for  the  defendant  Insists  that 
the  by-law  In  question  must  be  construed  to 
mean  that,  while  a  married  member  of  the 
Elntracht  Bund  need  not  make  a  will  dis- 
posing of  his  insurance  money,  yet.  If  he 
does  malEe  a  will,  be  Is  prlTileged  to  leave 
the  Insurance  money  to  either  his  wife  or  his 
children,  as  he  prefers.  The  correctness  of 
this  translation  cannot  be  conceded.  True, 
this  construction  finds  support  in  the  first 
clause  of  the  defendant's  translation,  which 
reads  that,  "A  married  member  must  leave 
the  Insurance  to  either  bis  wife  or  bis  chil- 
dren;" but  this  clause  alone  falls  far  short 
of  controlling  the  intent  and  purpose  of  the 
by-law ;  and  the  concluding  clause  of  the  by- 
law as  translated  by  the  defendant,  which 
provides  that  "it  Is  not  necessary  for  him 
(the  member)  to  make  a  will,  as  the  money 
will  be  paid  to  the  widow,  or,  If  none  out- 
live him,  to  the  children,"  fortifies  the  con- 
struction contended  for  by  the  plaintiff.  The 
trial  court  was  not  limited  in  its  interpreta- 
tion of  the  by-law  In  question  to  the  transla- 
tlixi  thereof  offered  by  the  defendant,  but 
it  had  the  right  to  resort,  as  It  evidently  did. 
to  the  testimony  and  translations  of  the  wit- 
nesses Gumbel  and  Huber  for  the  purpose  of 
determining  the  meaning  and  Intent  of  the 
by-law;  and,  when  the  translation  of  the 
defendant  In  Its  entirety  Is  considered  and 
construed  In  conjunction  with  the  testimony 
and  translations  of  the  witnesses  for  the 
plaintiff,  we  have  no  doubt  but  that  the  evi- 
dence adduced  upon  the  whole  case  warrants 
and  sustains  the  Interpretation,  evidently 
adopted  by  the  trial  court,  that  under  the  by- 
laws of  the  EIntracht  Bund  the  insurance 
money  of  a  deceased  member,  without  regard 
to  the  will  of  the  deceased,  will  go  to  and 
□lost  be  paid  to  the  widow  of  the  deceased 
member,  or,  If  there  be  no  widow,  then  to  his 
children. 

[I]  There  was  no  error  In  the  ruling  of  the 
trial  court  sustaining  the  objection  to  a  q&es- 
tlon  propounded  to  a  witness  for  the  defend- 
ant as  follows: 

"Do  yon  know  of  your  own  knowledge  wheth- 
er George  W.  Haberly  ever  paid  yonr  mother. 
Rose  Haberly.  any  money  or  eontribnted  any 
faadi  toward  bar  aasvortT" 

The  answer  ot  the  defendant  did  not  pur- 
port to  plead  a  set-off  agalnat  the  claim  of 
tte  plalntlflt  but  merely  denied  nptm  lack  ot 
tatfonDatkn  and  belief  that  the  money  al- 
leged to  have  been  received  by  George  W. 
l&berly  had  not  been  paid  to  tiie  plaintia. 
TTudoaUedly  the  defendant  was  entitled  un- 
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der  a  general  denial  to  show  payjoent.  If  he 

oonid,  in  whole  or  In  part  of  the  mwey  in 
suit;  but  that  was  not  the  purpose  of  the 
question  objected  to.  Plainly  the  porpoee  ot 
the  question  was  to  elldt  evidence  the  4«ly 
tendency  of  which  would  be  to  show  that 
he  hod  paid  or  contributed  money  towards 
the  support  of  his  mother,  which  fact,  if  es- 
tablished, would  not  be  evidence  of  payment 
In  the  Btrlct  sense  of  the  term,  but  rather 
would  be  evldenoe  only  of  the  existence  of 
a  coontenflalm;  and  it  la  a  well-settled  rule 
of  law  in  this  atate  that  the  subject-matter 
of  a  countendalm  is  not  admissible  in  evl< 
deuce  unless  it  be  afiirmatlvely  pleaded.  Ber- 
nard T.  MuUot.  1  Gal.  868;  Hicks  v.  Oreen, 
9  OaL  74;  Quinn  v.  Smith,  49  CaL  163;  Ma^ 
ter  of  Conts,  100  Gal.  400,  34  Pac.  86B. 

[1}  There  Is  no  merit  in  the  contention 
that  the  action  could  not  be  maintained  un- 
til the  claim  upon  which  It  was  founded  was 
formally  rejected  by  the  administrator.  The 
claim  was  duly  presented  to  the  administra- 
tor, who  failed  to  act  thereon  within  the  pre- 
scribed statutory  time;  and  subsequently  it 
was  presented  to  and  rejected  by  the  Judge 
presiding  over  the  court  In  which  the  estate 
was  pending  probate.  The  rejection  of  a 
claim  against  an  estate  by  either  the  execu- 
tor or  administrator  or  a  Judge  of  the  su- 
perior court  entitled  the  claimant  to  bring 
suit  thereon ;  and  the  neglect  of  the  admin- 
istrator In  the  present  case  to  act  upon  the 
claim  within  ten  days  after  It  had  beeen  pre- 
sented to  him  was  the  equivalent  of  a  re- 
jection.  Code  Civ.  Proc.  SS  1496.  149S. 

This,  we  think,  disposes  of  all  of  the  points 
made  In  support  of  the  appeal  which  are 
worthy  of  serious  consideration. 

The  Judgment  ^pealed  from  Is  affirmed. 


SVYDAM  V.  LOS  ANGELBS  EX.  CO. 
(av.  1497.) 

(District  Court  of  Appeal.  Second  District,  Gal- 
Uomia.   April  6.  1916.) 

1.  Cabsiebs  *=92  —  STATtrraa— Chaboes— Im- 

PUED  RePKAI^. 

SL  1877-78,  p.  18,  S  1.  declares  that  no 
street  railroad  in  any  city  or  town  with  more 
than  100,000  Inhabitants  shall  be  allowed  to 
charge  more  than  Qve  cents  fare  for  each  pas- 
senger for  a  trip  of  any  distance,  and  that  a 
violation  shall  expose  toe  owner  'to  a  forfel- 
tore  of  9250  In  favor  the  person  bo  unlawfully 
charged.  Civ.  Code,  i  501,  adopted  1872, 
was  in  1903  (St  19(6,  p.  172),  re-enacted  so 
as  to  provide  that  the  rates  of  fare  should  not 
exceed  ten  cente  for  one  fare  (or  any  distance 
under  three  miles,  but  tliat  in  municipalities 
of  the  first  class  they  should  sot  exceed  Qve 
cents.  Held  that,  while  implied  repeals  are 
not  ftivoted,  yet  section  tSOl,  as  re-enacted,  is 
apparently  a  revision  of  the  earlier  statute, 
wmcb  was  repealed  by  Implication,  and  so  act 
of  1878  is  not  applicable  to  the  city  of  Loa 
Angeles,  thoogh  it  had  over  a  population  ot 
100,000. 

(Ed.  Note.-^For  other  cases,  see  Carriers, 
Cent.  Dig.  H  4,  5;  Dec  Dig.  «=j»2.] 
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2.  STAVcme  «=9l68  —  Retivai.  or  Act  Bb- 

PEAUED— Gar  SIBBS. 

Public  Utilities  Act  (St.  Ex.  Sesa.  1011,  p. 
63)  I  82,  which  foUowi  Const  art.  12,  {  23, 
declares  that  the  act  shall  not  affect  the  powers 
of  control  over  a  puhlic  utility  vested  in  a  dty 
or  incorporated  town  which  a  majority  of  the 
qaalified  electors  shall  vote  to  continue  nnlm- 
paired.  St.  1911,  p.  20S1,  confers  upon  the 
city  of  Los  Aogeles  the  power  to  regulate  street 
.car  rates.  The  PuUic  Utilities  Act  generally 
regulated  street  car  rates.  Held,  in  the  absence 
of  action  by  the  dty,  tha  general  statute  ap- 
plied governing  the  rates,  axkd  an  earlier  stat- 
ute which  had  been  repealed  was  not  revived. 

[Ed.  Note.— For  other  cassa,  wa  Statutes, 
Gent  Dig.  H  246, 247,  2S0;  Dae.  Dig.  «s>16»0 

Appeal  from  Superior  Ckrart,  Los  Angeles 
Ooonty ;  J.  P.  Wood,  Judge. 

Actloa  by  Hanr  I*.  Snydam  against  tbe 
Loa  Angeles  Railway  Company,  a  corpora- 
tion. From  a  Jndgnwat  fbr  defondant,  plain- 
tiff appeals.  AiBrmed. 

M.  O.  Graves,  of  Los  Angeles,  and  Cole  & 
Brown,  of  Nelson,  Neb,,  for  appellant  0*Mel- 
Teny,  Stevens  &  MlUlkln  and  Qlbson,  Dunn  & 
Crntcber,  all  of  Lob  Angeles,  for  respondent. 

CONBET,  P.  J.  In  this  action  the  plaintiff 
seeks  to  recover  certain  penalties  to  which 
he  clalma  to  have  become  entitled  under  tbe 
provlsloDB  of  "an  act  to  limit  and  fix  the  rates 
of  fares  on  street  railroads  In  dtles  of  more 
than  100,000  inhabitants,"  ai^roved  January 
1,  1878  (SUts.  1877-78.  p.  18).  Judgment  was 
watered  In  favor  of  the  defendant  after  an  or- 
der sustaining  Its  demurrer  to  the  complaint. 
From  this  Judgment  tbe  plaintiff  appeals. 

[I]  Secti<m  1  of  the  act  of  1878  reads  as 
follows: 

"No  street  railroad  in  any  city  or  town  of 
this  state,  with  more  than  100,000  inhabitants, 
shall  be  allowed  to  diarge  or  collect  a  higher 
rate  of  fare  than  five  cents  for  each  passenger 
per  trip  of  any  distance  in  one  direction,  either 
or  coming,  along  any  part  of  the  whole 
of  the  road  or  its  connectfona,** 

Hie  next  section  provides: 

"Every  violation  of  the  provisions  <tf  section 
1  of  this  act  shall  subject  the  owner  or  owners 
of  the  street  railroad  violating  tbe  same  to  a 
forfeiture  to  tbe  person  so  unlawfully  charged. 
Or  paying  more  than  is  therein  allowed  to  be 
charged,  the  sum  of  two  hundred  and  fifty  dol- 
lars for  each  and  every  instance  when  such 
unlawful  charge  Is  made  or  collected,  to  be  re- 
covered by  suit  in  any  court  of  fninpetent  Juris- 
diction; aiich  causes  of  action  ^all  be  asalgn- 
able,  and  the  action  may  be  maintained  by  the 
assignee  In  his  own  name,  and  several  causes 
of  action  arising  out  of  unlawful  charges  or 
coUectionB  from  different  persras  may  be  vest- 
ed in  the  fcaalgnea  and  united  la  the  aame  ac- 
tion." 

U  this  lact  was  In  force  in  May,  1812,  when 
the  alleged  chaiges  of  ten  cents  per  trip  were 
made,  the  plaintiff's  complaint  stated  a  cause 
c£  action,  and  the  demurrer  was  Improperly 
sustained. 

Section  501  of  the  Civil  Code,  as  adopted 
In  1872,  provided  as  to  street  railroad  corpo- 
imtious  that: 

"The  rates  of  fare  on  the  cars  must  not  ex- 
ce*d  ten  cents  for  one  fare  for  any  distance  un- 
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der  three  miles.  *  *  *  A  violation  of  the 
provisions  of  this  section  subjects  the  corpo- 
ration to  a  fine  of  one  hundred  dollars  for  each 
offense." 

Section  604,  Civil  Code,  also  enacted  in 
1872,  says: 

"Any  corporation,  or  agent  or  employe  there- 
of, demanding  or  charging  a  greater  sum  oi 
money  for  fare  on  tbe  cars  of  such  street  rail- 
road than  that  fixed,  as  provided  in  this  title, 
forfeits  to  the  person  from  whom  such  sum  is 
received,  or  who  is  thus  overcharged,  the  sum 
of  two  hundred  dollars,  bo  be  recovered  in  a  dvll 
action,  in  any  justice's  court  having  Jurladie* 
tion  thereof,  against  the  corporation. 

In  the  year  1908  (St  1908,  p.  172)  sectton 
SQl  of  Civil  Code  was  r»«iiacted  in 
amended  form,  and  the  amendment,  so  far  as 
appliciUile  here,  consisted  In  adding  certain 
words  to  the  first  sentence  of  the  section  so 
that  the  same  reeds  aa  follows: 

"The  rates  of  fare  on  the  cars  must  not  «- 
ceed  ten  cents  for  one  fiare  for  any  distance 
under  three  miles,  and  in  municipal  oorporationt 
of  the  first  clatt  mtut  not  emoeed  five  conta  for 
eaoh  poMenoer  per  trip  of  awy  Hettmee  i»  OM 
direcUon  either  going  or  coming,  alona  mv  part 
of  the  tohole  length  of  the  road  or  its  oonneo- 
ttona." 

The  alleged  excessive  chafes  to  plaintiff 
were  made  in  the  dty  of  Loa  ^ngeles.  Ac- 
cording to  the  census  of  the  year  1900,  the 
city  of  Los  Angeles  had  a  population  of  102,- 
470 ;  and  according  to  the  cenaoa  of  1910  It 
had  a  population  of  819,189.  In  1901  (SUts. 
1901,  p.  04)  an  act  was  adopted  for  the  dassi- 
ficatlon  of  dtlra  in  California  whereby  those 
dtles  having  a  population  of  more  than  200,- 
000  constituted  the  first  class,  and  those  hav- 
ing a  population  of  more  than  100,000  and  not 
exceeding  200,000  constituted  the  first  and 
one-half  class.  By  a  similar  act  of  1911 
(Stats.  1911,  p.  476)  all  dties  having  a  popula- 
tion of  more  than  400,000  constitute  the  first 
dass,  and  those  having  a  ptvulation  of  more 
than  250,000  and  not  exceeding  400,000  are 
In  the  first  and  one-half  class.  It  thus  ai>- 
pears  that  at  the  time  of  adoption  of  the  1003 
amendment  to  section  SOI  of  the  ClvU  Coda 
the  dty  of  Los  Angeles  was,  and  In  May, 
1912,  It  was,  and  ever  since  has  been,  a  city 
of  the  first  and  one-half  class ;  and  not  until 
the  census  of  1900  was  It  established  as  a 
dty  of  more  tlian  100,000  Inhabitants. 

From  the  foregoing  facts  it  further  appears 
that  the  above-quoted  act  of  1878  did  not  ap- 
ply to  the  dty  of  Loa  Angeles  until  the  year 
1900.  From  that  time  until  the  present  (ex- 
cept for  a  few  months  between  the  time  of 
taking  the  1910  federal  census  and  the  time 
when  the  reclassification  act  of  1911  became 
effective)  it  has  been  awlieable  to  that  dty. 
If  the  act  Itself  Is  still  In  force. 

It  should  be  noted  that  the  words  describ- 
ing the  five-cent-fare  limit  aa  added  to  se(^- 
tlon  501  by  the  act  of  1903  are  identical  with 
the  corresponding  part  of  section  1  of  the  act 
of  1878;  that  Is  to  say,  "five  cotts  for  each 
passenger  per  trip  of  any  distance  in  one  di- 
rection, either  going  or  coming,  along  any 
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part  of  the  whole  length  of  the  road  or  ita 
connections."  But,  whereas  the  five-cent 
limit  described  In  the  act  of  1878  Is  made 
applicable  to  cities  "with  more  than  one 
handred  tlionsand  Inhabitants."  the  words 
used  In  the  amendment  to  section  601 
are  "in  municipal  corporations  of  the  first 
class."  It  is  reasonable  to  assume  tbat  the 
Ixjglslatnre,  in  enacting  this  kind  of  an 
amendment  to  the  statntory  law,  has  In  view 
the  cfmdltlons  existing  as  to  poimlatl<Hi  and 
classification  la  the  several  cities  of  the  state. 
If  It  had  been  Intended  merely  to  codify  the 
act  of  1878  by  transferring  section  1  thereof 
into  sectltm  601  of  the  CItH  Code,  the  words, 
'Vlth  more  than  one  hundred  thousand  in- 
habitants" would  have  been  transferred.  In- 
stead ot  substituting  the  words  "in  municipal 
eorporatloua  of  the  first  tdass."  That  this 
amendment  was  made  for  the  purpose  of  cod- 
ifying and  at  the  same  time  amendtog  the 
earlier  statute  Is  sufficiently  clear  from  tiie 
identity  of  the  subject-matter  and  from  the 
duplication  of  language  as  to  the  rate  of  fare 
prescribed  and  the  change  In  i^raseology  as 
to  description  of  the  kind  of  corporation  In 
which  the  rule  prescribed  is  made  applicable. 
This  reasonable  Tiew  of  the  mattw  Is  fur- 
ther confirmed  by  the  hl8t<H7  of  the  legisla- 
tion and  the  fact  that  section  501,  as  amend- 
ed in  lOOB,  la  in  the  same  language  as  the 
amendmrat  proposed  by  the  Code  commis- 
sioners, which  the  L^Islature  attempted  to 
Adapt  by  an  act  passed  in  1901.  whl<^  act, 
however,  on  account  ol  the  Insnfflclency  of  its 
Htle,  was  declared  to  be  Told.  The  report  of 
the  Code  commissioners,  whose  recommenda- 
tloDB  were  followed  by  said  act  of  1001,  plain- 
ly shows  tbat  the  purpose  of  the  proposed 
amendment  was  to  transfer  Into  the  Civil 
Code,  with  some  amendment,  the  legislation 
contained  in  the  act  of  1878.  While  this 
Mstorical  matter  Is  not  at  all  conclnsive,  yet 
it  is  somewhat  persuasive  when  It  coincides, 
as  it  does,  with  the  natural  reason  of  the 
matter. 

Having  thus  considered  the  foregoing  sev- 
eral steps  In  legislation,  together  with  the 
conditions  to  wtiich  they  were  Intended  to 
apply,  we  are  led  to  the  conclusion  that  sec- 
tioD  601  of  the  Civil  Code,  as  amended  In 
1908,  together  with  the  already  existing  sec- 
ttoa  504,  Civil  Code,  was  intended  as  a  sub- 
stitute for  the  act  of  1878.  as  well  as  for  the 
or^^l  section  501. 

"While  It  is  true  that  repeals  by  Implication 
are  not  favored,  whenever  it  becomes  apparent 
that  a  later  statute  la  revisory  of  the  entire  mat- 
ter of  an  earlier  statute,  and  is  desisned  as  a 
snbstitQte  for  it,  the  later  statute  will  prevail, 
and  the  earlier  statute  will  be  held  to  have  been 
aopeiMded,  even  though  there  be  found  no  in- 
cnnsirtenciea  or  repuniaiicies  between  the  two." 
Mack  V.  Jastro,  128  CaL  130,  132,  58  Pac.  872, 
373, 

[2]  It  la  further  contended  by  respondent 
that  whatever  provisions  of  law  existed  by 
virtue  of  any  of  the  foregoing  statutes  were 
miieneded  by  the  public  utilities  act,  which 
became  effective  on  the  28d  day  of  March, 


1912  (Stats.  1911,  JSt.  Sess.  p.  18).  Section 
27  ot  tiiat  act  states  a  general  rule  concern- 
ing street  car  fares  within  the  corporate  lim- 
its of  cities.  Section  73a  provides  a  rule  of 
damages  to  be  recovered  In  civil  actions  on 
account  of  violations  by  any  public  utility  of 
the  provisions  of  the  Constitution  or  any 
law  of  this  state  or  any  order  or  decision  of 
the  Railroad  Commission.  Section  78a  pro- 
vides for  penalties  to  be  recovered  on  account 
of  violations  of  the  provisions  of  the  Con- 
stitution of  thia  state  or  of  said  public  util- 
ities act  Section  87  declares  that  "all  acts 
or  parts  of  acts  inconsistent  with  the  provi- 
sions of  this  act  are  hereby  repealed."  Re- 
spondent's position  as  to  the  result  of  the 
public  utilities  act  as  affecting  earlier  stat- 
utes is  not  seriously  disputed  as  to  Its  gen- 
eral effect  But  it  is  claimed  by  appellant 
that  the  provisions  of  said  act  are  not  ap- 
plicable to  the  city  of  Los  Angeles,  and  that 
therefore  the  act  of  1878  (assuming  it  to  have 
survived  the  1908  amendment  of  section  501, 
Civil  Code)  remains  in  force  within  that  city. 

Section  82  of  the  public  utilities  act  (close- 
ly following  section  23  of  article  12  of  the 
Constitution  as  amended  October  10,  1911)  In 
part  reads  as  follows: 

"This  act  shall  not  affect  such  powers  of  con- 
trol over  any  public  utlfity  vested  in  any  ci^ 
and  coonty  or  incorporated  city  or  town  as,  at 
an  election  to  be  held  pursuant  to  laws  to  be 
hereafter  passed  by  the  Xegialature,  a  majority 
of  the  quallQed  electors  voting  thE^reou  of  such 
city  ana  county,  or  incorporated  city  or  town, 
shall  vote  to  retain,  ana  until  such  election 
such  powera  shall  continae  unimpaired  in  such 
city  and  county  or  incorporated  city  or  town." 

In  March.  1911,  the  city  of  Los  Angeles,  by 
virtue  of  charter  amendments,  became  vested 
with  power  to  regulate  street  railway  fares. 
Stats.  1911,  pt  2,  p.  2051  et  seq.  If,  in  the 
exercise  of  this  power,  the  dty  of  hos  Angeles 
has  enacted  its  own  local  regulations,  those 
regulations  have  superseded  the  general  taws, 
and  any  statute  In  force  which  otherwise 
would  govern  as  to  the  public  utility  in  ques- 
tion is  superseded  In  its  operation  and  effect 
so  long  as  the  dty  chooses  to  continue  in  the 
exercise  of  Its  paramount  right  of  control. 
The  complaint  in  the  case  at  bar  Is  silent  up- 
on the  subject  of  action  or  nonaction  by  the 
city  of  Los  Angeles  In  the  exercise  of  the 
power  so  reserved ;  and  perhaps  we  would  be 
Justified  in  assuming,  against  the  plaintiff, 
tbat  the  supposed  regulations  have  been 
made.  But,  even  if  the  city  has  remained  in- 
active as  to  this  matter,  that  does  not  aid  the 
plaintiff's  case.  For  in  this  event  the  public 
utilities  act,  rather  than  the  preceding  stat- 
utes, would  apply,  and  a  statutory  penalty 
claimed  under  the  act  of  1878  could  not  be  re- 
covered. The  public  utilities  act  is  a  general 
law,  effective  throughout  the  state,  except 
only  tbat  its  operation  within  a  city  having 
a  cliarter  like  tbat  of  the  dty  of  Los  Angeles 
is  superseded  whenever  and  so  long  as  such 
city  continues  in  the  exercise  of  its  powers  of 
regulation  of  the  public  utility  in  question. 
But  tta«  pfOTlaioiu  ol  section  82  above  quoted 
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and  the  proTiskms  of  the  Gcautitatton  (article 
12i  {  23}  go  only  to  the  extent  of  preveatiog 
any  Interference  with  the  municipal  right 
of  control  where  such  control  exists  end  Is 
exercised.  Such  legislation  as  that  of  the 
public  utilities  act,  when  enacted,  is  com- 
plete as  a  law  of  the  state ;  but  it  is  provid- 
ed that  such  law  shall  not  hare  any  such  ef- 
fect as  will  interfere  with  a  city  In  the  ex- 
ercise of  certain  municipal  powers  which,  un- 
der the  Constitution,  are  made  superior  to 
the  general  law.  The  provisions  of  the  Con- 
stitution Intended  to  preserve  the  self-govern- 
ing powers  of  certain  cities  with  re^kect  to 
these  matters  were  not  Intended  to  place  any 
UmltatioD  upon  the  power  of  the  state  to  nib- 
stitute  one  general  law  for  another. 
The  Judgment  is  affirmed. 

We  eoncnr:  JAMBS,  J.;  SHAW,  J. 


BOUNTBEB  T.  CLANTON.   (No.  14460 
(Supreme  Court  of  Arlsona.    June  1,  1916.) 

1.  Bills  and  Noibb  «s>484— Pludino— Pat- 

HENT. 

The  defense  of  payment  of  a  note  is  a  spe- 
cial one  which  most  be  specifically  pleaded  to 
be  relied  upon. 

[Ed.  Nota^For  other  cases,  see  BiUs  and 
Notea,  Cent  Dig.  SI  lli85-lfiS8, 1568;  Dec  I>ig. 
«=»484.] 

2.  Bills  awd  Notes  «=>489  —  Actions  — 

PLEADina—PATUENT— SUFFICXIITOT. 

The  complaint  alleged  a  note  had  not  been 
paid.  The  answer  averred  that  If  the  note  ever 
was  executed  and  delivered  it  had  been  fully 

Said  and  discbarged.  Civ.  Code  1913,  par.  419, 
eclares  that  an  answer  sball  consist  of  a  con- 
cise  statement  of  facta  constituting  a  defense. 
I'aragraph  483  declares  that  if  defendant  de- 
sires to  prove  an;  payment  it  sball  be  plainly 
described.  Beld,  that  the  averment  of  payment 
was  not  a  concise  statement  of  the  nature  of  the 
defense,  bat  was  a  mere  allegation  ot  the  con- 
clusion, and  evidence  of  payment  was  not  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SI  1587-1642 ;  Dec.  Dig.  «=> 
489.] 

Appeal  from  Sni>erior  Court,  Maricopa 
County;  J.  a  Phillips,  Judge. 

Action  by  H.  W.  Rountree  against  T.  N. 
ClantoD.  From  a  judgment  for  defendant, 
plalntift  appeals.   Beversed  and  remanded. 

Sloan  &  Westerrelt,  of  Phoenix,  for  ap- 
pellant BayCB  &  Laney,  of  Phoenix,  for  ap- 
pellee. 

CUNNINGHAM,   J.    The  ain>ellant  as 
plalntlfr  commenced  this  action  May  22, 1913, 
upon  the  following  negotiable  instrument: 
"^68.75.  September  25,  1911. 

"On  or  before  sixty  days  after  date  for  value 
received,  I  promise  to  pay  to  the  order  of  my- 
self the  sum  of  four  hundred  sixty-eight  and 
76-100  dollars  with  interest  at  the  rate  of  6 
per  cent,  per  annum  from  date  until  paid.  Pay- 
able at  Valley  Bank  of  Ph<pnix,  Ariz. 

"T.  N.  Clanton." 

Indorsed  on  the  back  as  fallows,  "T.  N. 

Clnnton.'* 


Plaintiff  alleges  that  the  note  was  present- 
ed for  payment  at  maturity,  and  payment 
demanded,  but  defendant  failed  and  refused 
to  pay  the  same;  that  the  plaintiff  is  the 
legal  owner  and  holder  of  said  note,  and 
there  is  due,  owing,  and  unpaid  the  said 
principal  sum  and  interest  at  the  said  rate 
from  date. 

The  only  contested  fact  at  the  trial  was 
the  fact  of  payment,  and  the  evidence  offered 
by  the  defendant  and  allowed  by  the  court 
was  offered  and  received  upon  the  theory 
that  the  fact  of  payment  was  placed  in  issue 
by  the  pleadings.  This  the  plaintiff  consist- 
ently denied.  All  evidence  tending  to  prove 
payment  was  admitted  over  the  objection  of 
the  plaintiff,  and  plaintiff  now  assigns  error; 
the  Jury  having  returned  a  verdict  for  tb» 
defendant,  and  Judgment  having  been  ren- 
dered in  accordance  with  the  verdict. 

[1, 2]  The  averments  treated  by  the  court 
and  the  defendant  as  raising  the  Issue  of 
payment  are  contained  in  paragraph  3  of  the 
answer.   Paragraph  3  is  as  follows: 

"Aoswering  paragraph  numbered  3  of  the 
plaiotiff's  complaint,  the  defendant  alleges  that, 
if  the  promissory  note  pleaded  in  the  plaintiff's 
complaint  ever  was  executed  and  delivered,  the 
said  alleged  note  has  been  ftdly  paid  by  the  de- 
fendant and  discharged." 

Paragrafih  S  ot  the  complaint  allies  that 
no  part  ot  the  som,  principal,  and  Interest, 
promised  to  be  paid,  has  been  paid,  tbon^ 
payment  thereof  has  been  dnly  demanded. 
The  answer  la  clearly  evasive,  alleglnK  that 
"If  the  note  was  executed  and  dellvwed  it 
has  been  paid.  Paragraph  41^  Girll  Code 
1913,  re^nactlng  paragraph  1277.  Revised 
Statutes  of  Arizona  1901,  provides  that: 

"The  pleadings  shall  consist  of  a  concise  state- 
ment of  the  facts  constituting  the  plaintiff's 
cause  of  action  or  the  defendant's  ground  of  de- 
fense." 

Clearly  the  answer  is  not  a  concise  state- 
ment of  facts  constituting  the  defendant's 
grounds  of  defense.  At  most,  It  Is  in  effect 
a  conditional  denial  of  one  specific  paragraph 
of  the  complaint  The  defense  of  payment 
is  new  matter  and  a  special  affirmative  de- 
fense, and,  if  relied  upon,  must  be  pleaded 
specially. 

A  conditional  denial  of  Indebtedness  on 
the  note  "If  the  note  was  executed  and  de- 
livered" cannot  be  said  to  be  a  concise  state- 
ment of  the  facts  constituting  defendant's 
grounds  of  defense.  It  Is  a  concise  state- 
ment of  the  nature  of  the  defense  defendant 
relies  upon ;  that  Is,  he  states  that  he  relies 
upon  payment  as  a  defense,  but  he  falls  to 
make  a  concise  statement  of  the  facts  upon 
which  he  relies  as  constituting  payment 
That  our  system  of  pleading  requires  a  de- 
fendant to  state  the  facts,  not  the  evidence, 
relied  upon  as  a  special  defense,  there  can  be 
no  doubt  from  the  wording  of  paragraph  419, 
supra.  The  Legislature  has  not  been  content 
with  such  a  general  statement  of  the  rule 
governing  the  pleadings  of  the  parties  when 
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tbe  dtfenses  ol  [Nijiiient  eotrnterclalm.  or 
set-off  are  InTolved,  and,  to  avoid  uncertain* 
t;  in  req>ect  to  setting  op  snch  defenseB,  par- 
agtapb  4iB8,  Civil  Code  1918.  a  re-oiactnient 
of  paragraph  1866  of  tbe  Revised  Statutes  of 
Arizona  1901,  tias  been  carried  forward  from 
the  1887  Berised  Statntes  of  ArliHHia,  Imply- 
ing a  penalty  for  a  fiUlnre  to  observe  the 
requirements,  SQpra.  Paragraph  488,  supra. 
1b  as  foUows : 

"If  the  defendant  desire  to  prove  any  pay- 

ment,  coonterclaim  or  set-off,  tbe  saioe  shall  be 
plainly  and  particularly  described  in  tbe  aoawer. 
K)  ae  to  ffire  the  plamtilf  fall  DOtlce  tbereof." 

From  tbls  the  court  must  presnme  that, 
when  defendant  has  failed  to  plainly  and 
particularly  describe  his  defense  so  as  to 
give  plaintiff  full  notice,  he  does  not  desire 
to  prove  payment  as  a  defense.  To  allege 
ttiat  tbe  note  has  been  paid  in  full  by  the  de- 
fendant, and  discharged,  is  notblng  more 
than  an  allegation  of  a  conclusion  from  some 
tmstated  fiicts  known  perhaps  only  to  tbe 
party  pleading,  and  gives  the  plaintiff  no  no- 
tice of  tbe  facts  defendant  relies  upon  as 
constituting  payment  and  discharge,  and 
paves  no  way  for  tbe  introduction  of  evi- 
dence other  than  direct  payment  of  money 
Id  due  course  in  support  of  such  defense. 
Plaintiff  conld  not  be  expected  to  meet  other 
tects  by  evidence. 

Paragraph  483,  supra,  was  doubtless  mod- 
eled after  article  1266,  Sayles*  Texas  Civil 
Statutes,  reading  as  follows : 

"In  every  action  in  which  a  defendant  ahall 
dedre  to  prove  any  payment,  coonterclaim  or 
itt-off,  he  shall  file  wiui  bis  plea  an  account 
stating  difltlDCtly  the  nature  of  snch  payment, 
coonterclaim  or  setoff,  and  the  several  items 
tbereof;  and  on  failnre  to  do  bo  he  shall  not 
be  entitled  to  prove  the  same  unleBs  it  be  so 
plainly  and  particularly  deecribed  in  the  plea  as 
to  dve  the  plaintiff  full  notice  of  the  character 
thereof." 

This  language  was  construed  and  applied, 
hi  a  nnmber  of  early  Texas  cases  (Holliman 
T.  Rogers,  6  Tex.  91;  Able  v.  Lee,  6  Tex. 
427;  Wella  r.  Talrbank,  6  Tex.  681;  Hahn 
V.  Broossard,  8  Tex.  Civ.  App.  481,  23  9.  W. 
S8),  to  have  rtference  to  matters  of  partial 
payments,  and  not  to  payment  in  money  in 
full  and  discharge  thereby.  Such  is  tbe 
clear  meaning  of  the  Texas  statute,  but, 
while  ours  is  modeled  after  that  statute,  the 
language  In  tbe  Texas  statute  Justifying  such 
ap^catlon  as  given  it  by  the  Texas  courts 
is  absent  from  paragraph  483,  supra,  and 
therefore  tbe  Texas  cases  are  not  pertinent 
as  authority  for  the  same  application  to  be 
fjixm  to  our  statute.  The  Arizona  statute 
requires  tbe  defendant  to  plainly  and  par- 
ticularly describe  In  his  answer  any  payment 
be  desires  to  prove,  "so  as  to  give  the  plain- 
tiff full  notice  thereof."  This  the  defendant 
bas  clearly  failed  to  do,  and  hence  he  must 
be  held  to  be  precloded  from  offering  proof 
of  payment,  because  the  Issue  of  payment 
was  not  Involved  In  the  absence  of  a  suffl- 
drat  pleading.  The  court  erred  In  admitting 


tile  evidotce  complained  ot^  »d  tot  that 
son  tbe  Judgment  must  be  reversed.  Tbe 
cause  la  ronanded  for  a  new  trial,  with  in* 
structions  that  tbe  defendant  he  inranted  per- 
mission to  amend  his  aiuiwer,  If  be  can  and 
deEdres  to  do  so,  and  take  further  proceed- 
ings according  to  law. 
Reversed  and  remanded. 

BOSS,  a  Jt  and  FRANKLIN,  J.,  concur. 


BEBEIL  V.  MANNING.    (No.  1445.) 

(Supreme  Court  of  Arizona.   June  1,  1015.) 

SuBscBiFTions   «=»15—CoHnBUcnoN—" Ac- 
tual PUBCHASa." 

Defendant  waa  one  of  eever&l  property 
owners  who  would  be  benefited  by  the  erection 
of  a  federal  building  near  his  land.  Tbe  appro- 
priation for  tbe  acquisition  of  a  site  wtt3  not 
sufficient  to  purchase  the  premises  desired,  and 
adjoining  property  owners  agreed  to  raiee  the 
difference.  Defendant,  on  tlie  express  condition 
of  an  actual  purchase  of  the  property  for  a  fed- 
eral building  site  within  one  year,  agreed  to 
pay  a  certain  amount  to  the  building  commit- 
tm.  BeM.  that  the  term  "actual  purahase" 
means  present  purcbase  or  executed  sale,  and 
an  agreement  by  the  government  to  accept  the 
offer  of  the  committee  on  condition  that  the 
sellers  furnish  an  abstract  of  title  within  a  lim- 
ited tlnie  was  not  a  cmnpUancs. 

[Ed.  Note^For  other  cases,  see  Subscriptions, 
Cent  Dig.  H  14^17;  Dec.  Dig.  «=>16.] 

Appeal  from  Superior  Court,  Pima  Coun- 
ty ;  Wm.  F.  Cooper,  Judge. 

Action  by  Ia  H.  Manning  against  Andres 
Rebefl.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded. 

John  B.  Wright,  of  Tucson,  for  appellant. 
Jfribn  H,  Campbell,  of  Tucson,  for  appellee. 

ROSS,  0.  J.  Tbe  fects  out  ot  which  tilts 
suit  grew  are  briefly  as  follows:  In  1910  tbe 
Congress  of  tbe  United  States  appropriated 
$15,000  to  purcbase  a  building  site  for  a  fed- 
eral building  in  tbe  city  of  Tucson.  As  is 
usual  in  such  cases,  a  contest  among  local 
property  owners  to  have  the  site  adjacent  to 
their  holdings  was  inaugurated.  The  site 
finally  selected  by  tbe  federal  anthorities 
was  tbe  one  presented  by  the  parties  to  tbla 
litigation  and  others  similarly  affected.  The 
owners  of  tbe  property  demanded  of  tbe  gov- 
ernment, as  Its  price,  the  sum  of  $41^800  and 
as  tbe  proposed  purchaser  bad  but  $16,000 
to  be  applied  for  that  purpose,  it  became 
necessary  to  raise  tbe  difference  of  (27,800 
by  subscriptions  from  those  whose  property, 
because  of  Its  proximity  to  the  proposed 
site,  would  be  benefited  by  Increased  values. 
Tbe  appellant  owned  a  lot  contiguous  to  tbe 
proposed  site,  and  was  one  of  those  interest- 
ed In  making  the  sale  to  tbe  government 
Negotiations  tor  tbe  sale  and  purcbase  of  the 
lot  in  question  were  h^pm  in  July,  1910,  and 
were  carried  on  thereafter  by  a  committee 
composed  of  appellee,  F.  Ronstadt,  and  John 
Mets,  representing  the  citizens  particularly 


CS97or  otHar  ombs  we  same  topic  tad  KBT-NDMBGR  in  all  Ker-Numb«red  DlgesU  and  indexes 


Digitized  by 


Google 


60 


149  PACIFIC 


REPORTER 


(Ariz. 


tnterested.  In  April,  1912,  when  It  appeared 
probable  that  the  sale  would  be  effected,  a 
subscription  paper  was  circulated  among 
those  interested,  to  which  all,  except  appel- 
lant, subscribed  to  pay  towards  raising  the 
sum  needed.  Appellant  refused  to  sign  the 
general  subscription,  but  made  out  and  mail- 
ed to  one  ol  the  committee  tbrn  following  in- 
strument: 

"Tncson,  Arirona,  Apr.  4,  1912. 
"Upon  the  ei^reas  condition  of  tlie  actual  pur- 
chase by  the  United  States  goTemment,  for  a 
federal  bnildiog  site,  of  a  strip  of  land  160  by 
147  feet  off  the  extreme  southeast  corner  of 
block  208  two  hundred  and  eight  as  per  Fore- 
man's survey  of  the  city  of  Tucson  within  one 
year  from  date  hereof,  time  being  the  essence  of 
this  obligation,  I  hereby  promise  to  pay  to  the 
order  of  Fred  Ronstadt,  trustee,  the  sum  of 
flOOO.OO,  one  thousand  dollars,  payable  four 
mondus  after  tiie  coosummation  of  the  purt 
chase  by  the  United  States  goTemment  of  the 
above  mentimied  idte.  under  conditions  herein 
expressed. 

'^cson,  April  4.  '12.        Andres  RebeiL" 

Across  the  face  of  sach  Instrument  was 

tbjfl  Indorsement: 

"Accepted  subject  to  conditions  herein  ex- 
pressed. F.  Bonstadt" 

On  September  17,  U12,  the  gOTemment 
formally  acc^>ted  tlie  offer  of  sale  by  the 
committee^  prorldlng  tbat  within  60  days 
the  sellers  famish  an  abstract  of  title  that 
would  be  apprOTcd  by  the  Attorney  aeoerat 
of  the  United  States.  Because  of  the  numer- 
ous owners  of  the  proposed  site  and  a  m<Hrt* 
gage  on  a  part  thereof  the  committee  was 
unable  to  famlab  abstract  and  deeds  of  con- 
veyance, as  reanlred  by  the  government,  un* 
til  In  April,  1914,  when  the  govwnment  paid 
the  purctiase  price  ot  |1B,000  and  accepted 
the  deeds  of  conveyance  tendered  It  by  thk 
committee.  The  Instrument  executed  by  ap- 
pellant was  assigned  to  appellee,  who  Insti- 
tuted this  suit  to  recover  thereon  the  amount 
spedfled  In  the  agreement  ThB  appellee  had 
judgment,  from  which  this  appeal  Is  prose- 
cuted. 

The  question  to  be  decided  Is  one  of  law, 
the  construction  of  a  written  contract,  to 
which  the  parties  hereto  subscribed  their 
names  and  gave  their  mutual  assent  The 
construction  turns  on  the  meaning  to  be  giv- 
en to  their  language.  The  controversy  arises 
over  the  words  "actual  purchase,"  contained 
in  the  contract.  The  appellee  contends  that, 
when  the  government  on  April  17,  1912,  ac- 
cepted the  offer  to  sell  by  the  committee, 
there  was,  within  the  terms  of  the  contract, 
an  "actual  purchase*  of  the  property  by  the 
government  whereas  tlie  appellant  contends 
tbat  the  words  mean  an  executed  sale,  and 
inasmach  as  there  was  no  executed  sale,  un- 
til April,  1914,  he  Insists  that  he  la,  by  the 
very  terms  of  his  contract,  exonerated  from 
liability.  Of  course  the  acceptance  by  the 
government  of  the  committee's  offer  initiated 
rights  and  Uabtllitles  enforceable  under  the 
law.  On  the  one  band,  there  was  a  contract 
to  sell,  and  on  the  other,  a  contract  to  pur- 
chase the  property  subject  to  title,  etc  In 


common  parlance  such  a  transactlaa  might 
be  referred  to  as  a  purchase  or  sale.  Un- 
completed deals  not  infrequently  are  thus 
characterized,  and  we  may  assume  that  the 
parties  to  the  agreement  here  involved  were 
cognizant  of  that  fact,  and  sought  by  the  use 
of  apt  words  to  avoid  such  a  construction  of 
their  contract  This  contract  obligated  the 
appellant  to  pay  $1,000  up<m  the  express  con- 
dition that  the  government  actually  purchas- 
ed the  property  within  one  year  from  April 
4,  1912,  and  made  time  of  the  essence  of  the 
obligation.  1  Corpus  Juris,  page  1182,  defines 
"actual"  to  mean — 

"real;  present:  visible;  existent;  existing  at 
the  time ;  existing  in  fact  In  legal  pbraseology 
*actuar  is  something  real  in  opposition  to  con- 
structive or  speculative;  something  existing  in 
fact" 

In  Kramer  t.  Wilson,  4Q  Or.  888,  00  Pae. 
183,  it  Is  said: 

"An  actual  sale  is  the  transfer  of  property 
from  one  person  to  another,  and  includes  the 
actual  and  complete  transfer  of  the  title.  A 
conditional  sale  of  land  is  a  purchase  for  a  price 
paid,  or  to  be  paid,  to  become  abaolnte  in  tbe 
purchaser  on  the  occurrence  of  a  particular 
event   •   •  •" 

The  words  "actual  purchase  or  sale"  ocoir 
in  the  Massachusetts  statute  ctmcernlng 
transactions  of  brokers  with  their  customers, 
and  the  court  In  Flske  v.  Donoette^  206  Mass. 
275,  92  N.  E.  455,  said: 

"Actual  purchase  or  sale  means,  in  this  con- 
nection, a  real  and  tangible  transfer  of  a  full 
and  complete  title  to  an  existing,  defined,  and 
certain  security  or  commodity." 

It  was  decided  in  Idaho  Implement  Co.  r. 
LambUib,  16  Idaho,  ^7,  101  Faa  Ml  (Quot> 
Ing  from  the  syllabus)  that: 

"Tbe  disdnction  between  an  actual  sale  or  a 
mere  executory  agreement  to  sell  personal  prop- 
erty is  that  in  the  former  the  thing  which  is  the 
subject  of  the  contract  becomes  the  property  of 
the  buyer  the  moment  the  contract  li  conclud- 
ed, *  *  *  while  in  the  latter  the  goods  re- 
main the  property  of  the  seller  till  the  contract 
is  executt^." 

The  committee  within  the  time  limit  of 
one  year,  as  fixed  by  the  contract  of  appel- 
lant, had  secured  a  "mere  executory"  con- 
tract of  purchase  from  the  government,  and 
nothing  more.  We  think  the  language  used 
In  the  contract  clearly  imported  an  exchange 
of  purchase  price  and  title  deeds,  a  fully  ex- 
ecuted contract,  before  appellant  could  be 
held  to  pay  the  amount  stipulated,  and  that 
an  "actual  purchase"  as  used  In  the  con- 
tract means  a  change  of  title  from  the  sellers 
to  the  purchaser,  or  at  least  a  more  sub- 
stantial transfer  of  title  than  a  mere  con- 
dltlonal  agreement  to  purchase,  as  In  this 
case,  which  might  or  might  not  be  consum- 
mated according  as  the  title  offered  was  ap- 
proved by  the  Attorney  General  of  the  United 
States  or  not 

It  may  seem  unfair  and  Inequitable  tbat 
the  appellant  who  was  greatly  benefited  In 
having  the  federal  building  located  so  near 
his  property,  should  be  relieved  from  bear- 
ing his  part  of  the  burdens,  while  others  re- 
ceiving like  benefits  contxibnted  to  their 
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means  to  aecnre  -Ow  UKttton  of  tbe  stractnre 
at  the  desired  place,  bnt  It  must  be  bome 
in  mind  that  there  was  no  legal  obligation 
on  the  part  of  anj  one  to  contribute,  and 
that  those  who  did  so  did  It  voluntarily,  and 
that  if  appellant  desired  to  hedge  around 
his  oltei  restrlctlona  and  conditions,  harsh  or 
otherwise,  be  had  the  right  to  do  sa  The 
courts  are  powerless  to  make  contracts  for 
parties ;  their  province  being  confined  to  the 
CMistrulng  of  contracts  made  by  the  parties 
themselvea. 

Judgment  la  reversed,  with  dlreetloDi  that 
the  complaint  be  dismlasad. 

FBAMKLIN  and  ODNNINOHAH  JJ^Oon- 
car. 


TBnCKBB  BIVEB  GBNEBAL  BI/EOTBIO 
CO.  V.  DURHAM.    (Nos.  2047,  2068.) 

(Supreme  Court  of  Nevada.  Uaj  2d,  101S.) 
L  Emutbut  DoiuiN  ^=»16T— AflsMUBHT  or 

DaKAOBB  BT  JCBT— SUTClW. 

In  oondemnation  proceeding  to  assess  the 
damages  for  a  right  of  way  taken  by  a  power 
company,  the  complaint  and  anawer  contained 
aames  of  commissioners  to  assess  compensatioD 
and  damages^  as  provided  by  Laws  1907,  c.  128, 
die  act  governing  at  the  tune.  Hev.  Laws,  H 
5G06-6629,  relatbig  to  the  subject  of  eminent 
dranain,  enacted  after  institution  of  the  proceed- 
ings, provided  in  section  5624  that  the  provl- 
Mons  of  the  Rev.  Laws  relative  to  civil  actions 
should  constitute  the  rules  of  practice  in  pro- 
ceedings under  said  chapter.  Section  S199  pro- 
vided that  an  IsBue  of  fact  should  be  tried  by  a 
Jory,  unless  a  Jury  trial  was  waived,  and  sec- 
tion 5818  provided  that  the  repeal  of  a  law 
br  the  act  should  not  affect  any  action  or  pro- 
ceeding commenced  in  a  civil  case  before  the 
repeal  took  effect,  bnt  the  proceedings  In  such 
case  shaU,  as  far  as  practicable,  conform  to  the 
provisions  of  the  Bev.  Laws.  Hetd,  that  the 
action  of  the  trial  court  in  calling  a  jury  was 
justified;  since  the  general  rule  against  the 
retrospective  construction  of  a  statute  does  not 
spply  to  statutes  relating  only  to  remedies. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
mahi.  Cent:  Dig.  ||  4S1-456;  Dea  Dig.  «»ld7.] 

2.  Eicnmn  Dokaik  «b»167— AeaiBSiBiiT  <n- 
Davaoks  bt  Jdbt— SuTon  —  OoNnmr- 

The  Le^lature  may  delegate  .to  a  jury  the 
power  to  fix  compensation  and  damages  in  oon- 
asmDaticni  proceedings;  the  Gonstltutlon  being 
silent  es  to  the  method  of  determining  such  nat- 
ten. 

[Ed.  Note.— For  other  cases,  see  Eminent  Dp- 
main,  Cent  Dig.  H  451-456;  Doc  Dig.  *=167.] 

3.  EiONZNT  DoHAiir  «=sl67— AssESSUEHT  or 
Dahaqbs  bt  Jubt — Statute— RsPBAih 

Whoe  condemnation  prcMMsdings  were  In- 
stitnted  when  Laws  1007,  c.  128.  regulated  the 
subject,  and  provided  that  compensation  and 
damages  should  be  assessed  by  commlssionerB, 
tiie  sBBeasment  of  damages  in  such  proceedings 
br  a  lory  wss  permissible  after  the  enactment 
ef  Bev.  Jmwb,  H  6606-5629,  which  regulated 
the  subject  of  eminent  domain,  and  expressly 
repealed  the  former  act;  since  the  general  rule 
that  a  special  statute  enacted  for  a  special 
purpose,  when  complete  in  itself,  is  not  repealed, 
modified,  or  amended  by  a  subsequent  general 
statDte,  baa  no  application  where  the  later  gen< 
cnl  statute  expressly  repeals  the  former  act 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do* 
iBsio,  Cent.  Dig.  H  461-456;  Dea  Dig.  ^167.} 


4.  Ehimbnt  Doxaih  4ss>a09— ABfluncinT  or 
Damages  bt  Jubt  —  Waives  or  Bzobt  — 

Statute. 

Under  Bev.  Laws,  S  5226,  providing  that 
trial  by  jory  may  be  waived  by  failure  to  de- 
mand the  same  at  or  before  the  time  for  trial, 
where  condemnation  proceedings  were  set  for 
hearing  on  defendant's  motion,  and  he  did  not 
demand  a  jury,  and  the  case  was  continued  un- 
tU  the  order  set^ng  it  for  hearing  was  vacated, 
appUcation  being  thereafter  made  by  pUlntiCE 
for  an  order  appointing  commisaloners  to  fix 
damages,  at  which  time  defendant  requested  that 
a  jury  be  called  to  determine  compensation, 
whereupon  the  court  entered  an  order  that  a 
jury  be  called,  its  action  was  proper,  since,  when 
the  order  vacating  the  setting  of  the  case  for 
trial  was  entered,  the  case  was  left  in  the  status 
in  which  it  was  before  set  for  trial,  and  defend- 
ant's right  to  a  jury  was  revived. 

[Ed.  Note.— For  other  cases,  see  Eminmt  Do- 
main, Cent  Dig.  }  648;  Dec.  Dig.  «=3200.) 

fi.  Tbxal  «s>26— Rxoht  to  Opbh  and  Closb— 

CONDBHNATIOH  PBOOEEDinOS. 

The  party  who  has  the  burden  of  proof  is 
universally  allowed  to  open  and  close,  and  such 
burden,  In  cmidemnation  proceedings  to  assess 
damages,  was  upon  the  defendant;  moreover, 
under  Bev.  Laws,  {  6210,  providing  that,  unless 
the  judge  for  special  reasons  otherwise  directs, 
the  plaintiff  must  commence  and  may  conclude 
the  argument,  the  matter  was  within  the  discre- 
tion of  the  court,  and,  in  the  absence  of  showing 
of  abuse,  its  ruling  permitting  the  defendant  to 
open  and  close  should  not  be  disturbed. 

[Ed.  Note.— Fot  other  cases,  see  Trial,  Cent 
Dig.  H  44r-7B;  Dee.  Dig,  «»25.] 

6.  Vtiatnm  DoiCAm  «s»6&— Assessment  or 
Lka8bhoii>  Intbbbst— Statdtb, 

Under  Bev.  I<awB,  I  6616,  .providing  that 
the  tribunal  entertaining  condemnation  proceed- 
inga  must  ascertain  and  assess  the  value  of  each 
and  every  separate  interest  in  the  realty,  where 
there  waa  a  leasehold  interest  in  defendant'a 
rancb,  a  right  of  way  over  which  plaintiff  was 
seeking  to  condemn,  it  wss  unnecessary  for  the 
jury  to  assess  such  interest  where  the  plaintiff 
had  purchased  the  interest  from  the  lessee. 

[Ed.  Mote.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  If  321-336;  Dee.  Dig.  «s>8.?J 

7.  BHUmiT  DOHAIK  «s»222— Cordbukatjon 
Pboobedihob— Tasumo  or  Basbkbht—  Ih- 

BXBCCTION. 

In  condemnation  proceedings  to  take  a  right 
of  way  for  an  electric  power  line,  an  instruction 
that  the  property  sought  to  be  taken  was  an 
easement  wee  proper  where  the  prayer  of  the 
complaint  designated  the  right  sought  to  be 
acQuired  as  an  easement,  and  at^te  defined  it 
as  such. 

[Ed.  Note.— For  other  eases,  see  Bmhient  Do- 
main, Cent  Dig.  IS  602-6^;  Dec.  Dig. 
2S2.] 

8.  Appeal  ahd  Ebbob  ^232— Bksbbvatiok 
or  Gbouhds  of  Review— Objbotiom  to  Bt- 
insNCX— Sufficiency  . 

An  objection  to  testimony  as  to  value  of 
land  "that  the  witness  is  not  qualified  to  show 
that  he  is  entitled  to  ^ve  bis  opinion  as  to 
the  market  value  of  this  ranch"  waa  insufficient 
to  raise  oa  appeal  the  objection  that  he  must 
first  state  the  nets  on  which  he  based  his  opin- 
ion, 

[EM.  Note.— For  other  cases,  sse  Appeal  and 
Error,  Cent  Dig.  »  1351,  1868^  1426^  1480, 
1431:  Dec  DiK.  «=>232.] 

9.  Bmineitt  Domain  «=920&— Cordehbaxioiv 
Pboceedin  OS— Dahaoe— Etidbnce. 

In  condemnation  proceedings  for  an  elec- 
tric power  line,  where  the  evidence  of  defend* 
ut's  witnesses  aa  to  damages  was  shown  by 
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cro88-«zui]lDatlon  to  htrt  b«en  based  apon  the 
erroneous  aaaumptioD  tbat  the  plaintiff  would 
hare  the  right  to  fence  the  rlcbt  of  way  aought 
to  be  coDdemnedi  and  to  do  with  It  as  it  pleased, 
such  evidence  was  Insofficlent  as  a  basu  to  fix 
damagea. 

[Kd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  M4;  Dec.  Dig.  «=>205.] 

10.  Evidence  4=b323  —  Condem.tation  Pbo- 

CKEDINOS— OfFEB  FOB  PbOPEBTT. 

In  condemnation  proceedings,  testimony  of 
a  mere  offer  for  the  land  was  inadmissible  on  ia- 
Bue  of  damage;  ainee  andi  testimony  can  ba 
easily  fabricated. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  {{  1214r-1217 ;  Dec  Dig.  «s»323.1 

11.  Eminent  Dohain  «=5222  —  Condeuna- 

TION  PBOCEEDINOS— iNSTEUCnON. 

In  condemnation  proceedings  for  a  right  of 
way  for  electric  power  line,  an  instruction  al- 
luding to  the  "severance"  of  the  land  sought  to 
be  condemned  from  tbat  not  sought  to  be  con- 
demned was  improper,  as  conveying  to  the  jury 
the  erroneous  idea  that  the  right  of  way  could 
be  fenced,  and  the  defendant  deprived  of  its 
use. 

[Ed.  Note.— For  o&st  caaes.  see  EmlBeiit  Do- 
main. Cent.  Dig.  II  S62-667;  Dae.  Dig.  ^ 
222.J 

12.  Emikeht  Domain  ^s=9264~E8Toppsl  to 

ApPEAIi  —  PaTMBNT  of  JUDGUEtTT  INTO 
OODBT. 

In  condemnation  proceedings,  where  the 
Jury  assessed  the  compensation  for  the  land 
taken  at  111,  and  the  damages  at  ¥600,  plain- 
tiff paying  the  $11  into  court  such  payment  of 
such  part  of  the  judgmei^  did  not  eatop  it  to 
appeal  from  the  aasessmeut  of  damages. 

[Ed.  Note.— For.  other  eases,  see  Eminent  Do- 
main, Cent  Dig.  |  66S;  Dec.  Dig.  ^254.] 

IS.  Eminent  Douaih  4=3265  —  Condemna- 
tion PbOCEEDINQS— CoffTB. 

In  condemnation  proceedings,  where  the 
defendant's  demand  of  damages  in  bis  answer  la 
BO  unreaaonable  as  to  justify  a  fair-minded 
plaintiff  in  litigating  the  question,  the  court 
should  not  grant  defendant's  request  for  judg- 
ment for  costs  accniing  after  the  filing  of  the 
answer. 

[Ed.  Not«>— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  400.  Q90-6»3;  Dec  Dig.  <^ 
265.] 

Ax?pealB  from  Diatrlct  Court;  Waahoe  Coun- 
ty; John  S.  Orr,  Judge. 

Ccmdemnatlon  proceedings  by  the  Trockee 
River  General  Electric  Company  against  F. 
B.  Durham.  From  a  Judgment  assessing  de- 
fendant's damages  In  the  sum  of  $600,  plain- 
tiff appeals.  Reversed,  and  new  trial  grant- 
ed, and  the  trial  court  directed  to  vacate  an 
order  as  to  costs  appealed  from, 

Cheney,  Downer,  Price  &  Hawkins,  of 
Beno,  for  appellant.  Benjamin  Curler,  of 
Elko,  and  Sommerfleld  ft  Blchuda,  ot  Benob 
for  reqwndent 

COLEMAN,  I.  [1]  This  la  a  special  pro- 
ceeding, inatltoted  In  April,  1911,  hsr  anwl- 
lant,  to  condemn  a  right  of  way  across  re- 
spondent's ranch  for  a  power  line,  pnrsuant 
to  "An  act  to  regulate  the  exercise  ot  the 
right  of  eminent  domain."  being  chapter  128, , 
p.  279.  S.  L.  1907.  As  provided  by  the  act 
mentiODed,  both  the  complaint  and  answer, 


contain  the  names  of  commissioners  proposed 
to  be  appointed  to  assess  conpensatlon  and 
damages.  After  the  pleadings  were  settled, 
and  b^re  trial,  the  eminent  domain  aet  as 
embodied  In  chapter  66  of  the  Bevlsed  Laws 
of  1912  went  Into  effect 

The  act  of  1907  provided  that  the  com- 
pensation and  damages  for  the  taking  ot 
property  should  be  fixed  by  commissioners, 
while  section  6024.  Revised  Laws,  reads: 

"Except  as  otherwise  provided  in  this  chap- 
ter [66  on  Eminent  Domain],  the  provisions  of 
this  act  relative  to  civil  actions,  new  trials,  and 
appeals  shall  be  applicable  to  and  constitute  the 
rules  of  practice  in  the  proceedings  in  this  chap- 
ter." 

Section  5818,  Revised  Laws,  provides: 

"The  repeal  of  a  law  1^  this  act  shall  not 
affect  any  act  done,  ratified  or  confirmed,  or 
any  right  accrued  or  established,  or  any  action, 
suit  or  proceeding  commenced  or  had  in  a  civ- 
il case,  before  the  repeal  takes  effect,  but  the 
proceedings  in  such  case  shall,  aa  far  as  prac- 
ticable, conform  to  the  provisions  of  this  act." 

Section  6199,  Revised  Laws,  provides: 

"An  issue  of  fact  shall  be  tried  by  a  Jury,  un- 
less a  jury  trial  la  waived.   •   •  • 

There  Is  no  provision  In  chapter  66.  relat- 
ing to  ^inent  domain,  which  provides  rules 
of  practice  in  the  matter  of  assessing  com- 
pensation and  damages  for  pr(H>erty  con- 
demned ;  therefore  the  trial  court  was  Justi- 
fied In  calling  a  jury  (Wilmington  Canal  & 
Res.  Co.  V.  Manuel  Domlnguez,  SO  CaL  505), 
since  the  gen^l  rule  against  a  retrospec- 
tive construction  of  a  statute  does  not  apply 
to  statutes  relating  merely  to  remedies  and 
modes  of  procedure  (36  Cyc  1218). 

[2]  There  can  be  no  question  but  that  the 
Legislature  may  delegate  to  a  Jury  the  pow- 
er ot  fixing  the  compensation  and  damages, 
since  the  Constitation  of  the  state  is  silent 
as  to  the  method  of  determining  these  mat- 
tors.  V.  &  T.  R.  R.  Co.  v.  Slliott,  6  Nev. 
358;  State  v.  Bapp,  39  Minn.  66,  38  N.  W. 
926;  Lewis  on  Eminent  Domain  (Sd.  Ed.) 
11  374,  610. 

[3]  It  Is  contended  by  appellant:  (1)  lliat. 
since  these'  proceedings  were  commenced 
when  the  act  of  1907  was  in  force,  the  Qiie» 
tioD  of  compensation  and  damages  must  be 
determined  by  commissioners,  as  In  that  act 
provided;  and  (2)  that,  If  raspondent  was 
entitled  to  a  Jury,  he  waived  the  right  by  his 
conduct 

The  first  contention  Is  ai^arently  based 
upon  the  ground  that  a  special  statute  enact- 
ed for  a  special  purpose  (as  was  the  act  ot 
1907),  when  complete  in  Itself,  la  not  repeal- 
ed, modified,  ox  amraded  by  a  subseanent 
general  statate.  36  Cyc.  108.  We  do  not 
think  the  general  rule  Is  ai^llcable  to  the 
esse  at  bar,  because  ot  the  fact  tbat  the  act 
of  1907  Is  expressly  repealed  1^  chapter  08 
ot  the  Bevlsed  Laws,  and  an  entirely  new 
law  on  the  subject  Is  enacted. 

[4]  As  to  the  second  amtentloa,  section 
S226,  Revised  Laws,  provides,  Inter  alia,  tbat: 


^ssVoK  etbir  eaass      same  tO|do  sad  KOT-NVMBBR  in  all  Key-NamlMred  DlgesU  aid  Indans 
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Trial  hf  jury  may  be  waived  by  tbe  sereral 
parties  *   In  the  manner  followmg:  1. 

B7  falliDg  to  demand  the  same  at  or  before  tbe 
time  tbe  cause  Is  aet  (or  triaL" 

Tbe  record  shows  tbat  on  January  27, 
1912,  the  court  set  the  proceedings  for  hear- 
ing, on  motion  of  defendant,  for  February 
7,  1912,  and  that  defendant  did  not  demand 
ft  Jury.  Had  the  case  been  tried  on  that 
date.  It  Is  dear  that  defendant  would  be 
held  to  have  walTed  his  right  to  a  Jury  trial 
for  haWng  failed  to  demand  one  on  January 
27th,  the  time  the  case  was  set  24  Gyc.  163. 
Tbe  trial  of  the  case  was  continued  from 
time  to  time  until  March  Tth,  on  which  day 
the  order  setting  the  case  was  vacated,  conn- 
Bel  for  both  sides  being  in  court  There- 
after application  was  made  by  plaintiff  for 
an  order  appointing  commissioners  to  fix  the 
amount  of  compensation  and  damages,  at 
which  time  defendant  requested  that  a  jury 
be  called  to  determine  the  compensation,  aft- 
er which  the  court  entered  an  order  that  a 
Jury  be  called.  We  are  of  the  opinion  that 
when  the  order  Tacating  the  setting  of  the 
case  for  trial  was  entered,  leaving  the  case 
In  tbe  status  it  was  before  It  was  ever  set 
for  trial,  defendant's  right  to  a  Jury  was  re- 
vived. Smith  T.  Bedmond.  141  Iowa,  lOS, 
119  N.  W.  271. 

[6]  While  error  Is  assigned  to  the  ruling  of 
the  court  in  allowing  the  defendant  the  open- 
ing and  the  closing  of  the  proceedings,  the 
matter  is  not  argued,  nor  are  authorities 
dted  in  support  of  the  assignment.  It  is 
nld,  however,  in  appellant's  brief,  that: 

"It  is  well  settled,  in  eminent  domain  proceed- 
tsfB,  •  •  *  that  the  buiden  of  the  amount  to 
b*  paid  wa>  nptm  tbe  dtfendant." 

Lewis  on  Ehninent  Domain  (8d  Ed),  at  secr 
ti(m  843,  says: 

*^  tbe  trial  of  tiw  qneation  of  damages,  tbe 
light  to  open  and  eloBt  the  caaa  it  in  tba  own- 
er of  tbe  land  to  be  taken  or  damaged." 

It  may  be  said  to  be  a  univeiaal  practice 
in  Nevada  to  alUm  the  party  who  haa  the 
bniden  of  the  case  to  t^ien  and  close,  and 
than  can  be  no  doubt  but  that  the  biuden 
waa  upon  tlie  respondent  In  Qiese  proceed- 
ings. But  It  seems  to  na  that  under  onr 
statute  It  was  a  matter  of  discretion  in  the 
court,  and.  If  that  discretion  was  not  abused, 
tbe  ruling  of  the  court  allowing  respondent 
to  opea  and  close  should  not  be  disturbed. 
BecOott  sa.0,  BeTlsed  Laws,  provides,  inter 
alia,  that: 

"When  the  Jury  lias  been  sworn,  the  trial  must 
prtxKed  In  tbe  following  order,  unlesa  the  judge, 
lor  special  reasons,  otherwise  directs :  1. 
*  *  *  2.  The  plaintiff  and  defendant  shall 
tfi^  eadi  respectively,  offer  the  evidence  upon 
Ua  part  8.  *  *  *  4.  When  the  evidmce  ia 
eooduded,  *  •  *  the  plaintiff  must  com- 
mence and  may  conclude  the  argument" 

So  it  appears  that,  while  tbe  statute  pro- 
vides whifdi  party  shall  open  and  close,  the 
ooort  is  clothed  with  authority  to  vary  the 
ttder.  We  tlilnk  tbe  court  was  Justlfled  In 
tUowlng  tbft  defendant  to  open  and  close  the 
cut. 


[I]  It  Is  urged  that  the  court  should  have 
submitted  to  tbe  Jury  a  question  in  plain- 
tiff's demand  for  special  findings  by  the 
Jury  as  to  tbe  estate  held  by  one  Stevenson, 
and  the  amount  which  he  was  entitled  to 
receive,  Since  section  6616  of  the  Revised 
Laws  provides  that  the  tribunal  hearing 
the  matter  must  ascertain  and  assess  tbe 
value  of  each  and  every  separate  interest 
In  the  realty,  we  are  of  the  opinion  that  the 
Jury  should  have  been  allowed  to  assess 
the  leasehold  Interest  of  Stevenson,  had  it 
not  been  for  the  fact  that  plaintiff  had  pur- 
chased the  right  of  way  from  Stevenson, 
so  far  as  be  bad  any.  Stevenson  had  no 
right  which  was  being  Invaded,  and  there- 
fore there  was  nothing  to  determine  as  to 
him.  Plaintlft,  having  bought  the  right 
which  he  had,  would  be  the  party  In  In- 
terest,  but  it  certainly  could  not  get  a  Judff- 
muit  against  ItseU.  The  court  did  not  err 
in  its  ruling. 

[71  Appellant  complains  of  instruction  No. 
12.  which  Informed  the  Jury  "tbat  the  prop- 
erty sought  to  be  taken  in  this  action  by 
the  plaintiff  from  the  defendant  Is  an  ease- 
ment," which,  It  contends.  Is  an  erroneous 
statement  of  tbe  law  under  the  pleadings. 
PlalntHTs  complaint  alleged  tbat  "It  has  be- 
come necessary  that  plaintiff  should  acquire, 
take,  appropriate,  and  condemn  to  Its  own 
sole  and  excludve  use  a  right  of  way  for 
the  purposes  aforesaid,  ♦  *  •  said  right 
of  way  BO  required  and  soi^bt  to  be  ac- 
quired to  be  25  feet  In  width  on  either  side 
from  and  parallel  with  the  center  line  there- 
of Gine  for  trauBmisslon  of  power,  light  and 
heat)  as  snrv^ed  and  staked  upon  the 
ground."  In  the  prayer  of  the  complaint 
the  right  sought  to  be  acquired  Is  designat- 
ed aa  an  "element,"  and  Uie  statute  de- 
fines it  as  an  easMnent.  No  prejudicial  ei- 
Tor  was  committed  in  giving  the  instruction. 

[•]  It  Is  urged  that  the  court  wred  in  ad- 
mltOng  tbe  evldmce  of  certain  witnesses 
who  testifled  as  to  tbe  value  of  tbe  lands 
of  defendant  The  following,  appeadng  on 
IWga  3^  of  the  record.  Is  a  sample  of  the 
objections  made  in  the  lower  court : 

"Mr.  Hawkins :  Object  to  the  question  on  the 
ground  that  the  witness  is  not  qualified  to  show 
tbat  he  is  entitled  to  give  his  opinion  as  to  tbe 
market  value  of  this  ranch." 

Appellant  conteada  here  that  before  a 
witness  can  be  said  to  be  qualified  to  give 
his  opinion  as  to  the  value  of  the  land  he 
must  first  state  the  facts  on  which  he  bases 
his  opinion.  Suffice  It  to  say  tliat  the  ob- 
jection made  In  the  lower  court  was  too 
general  to  Justify  this  court  tn  considering 
this  as^gnmeot  of  error.  To  lay  tbe  basis 
for  Its  presentation  to  this  court,  the  vice 
now  complained  of  should  have  been  pointed 
out  specifically  in  tbe  court  below.  State  v. 
Clark,  36  Nev.  485,  135  Pac.  1083. 

[9]  Defendant  called  several  witnesses  by 
whom  he  sought  to  establish  his  damages. 
After  tbey  bad  given  ttaelr  opinlw  on  direct 
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examlnatloii  as  to  the  damagea,  each  of 
them  stated  on  cross-examination  tbat  be 
based  his  estimate  as  to  the  damages  npon 
the  assumption  that  plaintiff  would  have 
the  right  to  fence  the  50-foot  right  of  way 
and  do  with  It  as  it  pleased,  while,  in  fact, 
Its  use  of  the  right  of  way  would  be  limited 
to  the  maintenance  of  its  transmission  Hue. 
Defendant  testified.  In  flxlng  the  damages: 

"I  arrive  at  it  from  the  damage  it  would  be 
to  the  place  to  take  that  mucli  out  of  th«  center 
of  it  [the  ranch]." 

That  the  testimony  as  to  the  damages  was 
based  upon  an  erroneous  conception  of  the 
facts  is  clear,  and  consequently  valueless  as 
a  basis  to  fix  the  damages.  And  It  is  evi- 
dent that  In  fixing  the  damagea  at  $600  the 
Jury  entirely  disregarded  the  testimony  of 
the  witnesses  for  plaintiff,  one  of  whom  tes- 
Ufled  that  the  transmission  line  would  be  a 
benefit  to  the  ranch,  and  none  of  whom  fixed 
the  damages  at  over  $80. 

"Testifying  to  amountB  of  damages  where 
there  is  no  basis  of  damage  la  of  no  value  as 
evidence."  Tel^raph  Co.  v.  Katkamp,  103 
BL  420:  St  Louis  &  a  B.  Co.  t.  Postal  TeL 
Co..  173  IlL  G08.  U  N.  E.  89a 

[10]  Appellant  oomplalna  of  the  ruling  of 
tbe  conrt  In  permitting  the  defendant  to 
give  testimony  of  an  offer  which  he  had 
recelTed  for  his  ranch  as  a  basis  for  the 
assessing  of  damages.  Speaking  of  the  tes- 
timony of  an  offer  for  land  as  fixing  a  basis 
for  a  valuation,  the  Supreme  Court  of  Kan- 
sas said: 

"We  can  find  no  case,  nor  can  w«  recall  any 
principle,  tbat  would  permit  the  proof  of  an 
offer  for  property  aa  tending  to  show  the  value. 
It  is  a  kind  of  proof  that  is  so  easily  manufac- 
tured that  its  admission  would  be  too  daoger- 
ona  to  be  tolerated.  For  tbe  error  in  admitting 
this  testimony  the  case  must  be  reversed,  and 
a  new  trial  awarded."  St.  Joseph,  etc.,  R.  Co. 
T.  Orr,  8  Kan.  419,  page  283  of  replication. 

To  the  same  effect  see  City  of  Santa  Ana 
T.  Harlln,  99  Cal.  538-544,  34  Pac.  224;  Lewis 
on  Eminent  Domain  (3d  Ed.)  |  666 ;  KeUer 
T.  Paine,  84  Hun  (N.  T.)  177. 

Since  sncb  testimony  can  be  so  easily  man* 
ufactured,  and  since  It  la  so  easy  to  show 
the  value  of  property  by  testimony  of  unques- 
tlonable  character,  every  reason  exists  why 
testimony  of  an  offer  for  proper^  should 
not  be  received. 

[1 1]  It  la  urged  that  the  conrt  erred  In  cer- 
tain of  the  lnal7uctlons  given.  We  think 
that  subdivision  "b"  In  Instrgctlon  N<y.  1  may 
have  been  misleading  to  the  Jury,  In  that  It 
alludes  to  the  "severance"  of  the  land  Boa^t 
to  be  condemned  from  that  not  sought  to  be 
condemned.  It  may  have  given  the  Jury  the 
Idea  that  the  right  of  way  could  be  fenced 
by  tbe  plaintiff,  and  the  defendant  deprived 
ot  tbe  use  of  It,  which  la  not  the  case. 

The  Jnry  rendered  a  verdict  for  defendant 


for  tile  land  actoaliy  taken  by  plaintiff  tot 
the  placing  of  its  poles  in  the  sum  of  $11,  and 
fixed  defendant's  damages  at  |600,  and  judg- 
ment was  rendered  accordingly.  Appellant 
paid  the  $11  into  court,  and  appeals  from  that 
portion  of  the  Judgment  assessing  damages 
at  $600,  for  the  reason  that  it  is  excessive, 
as  well  as  for  reasons  heretofore  considered* 
Since  the  case  must  be  reversed,  we  need  not 
consider  the  assignment  as  to  the  Judgment 
being  excessive,  as  the  evidence  may  differ 
somewhat  at  another  trial  from  what  It  was 
at  the  last  one. 

[1 2]  Bespondent  contends  that  appellant  la 
estopped  from  appealing  since  It  paid  that 
portion  of  the  Judgment  fixing  the  value  of 
tbe  land  taken  for  poles.  Cases  are  appealed 
and  reversed  for  the  correction  of  errors.  If 
appellant  does  not  contend  that  the  lower 
court  committed  error  in  rendering  Judgment 
for  $11,  and  there  being  no  cross-error  a»> 
signed  by  respondent,  that  question  Is  out  of 
the  case,  and  appellant  tdiould  not  be  pre- 
cluded from  appealing  firom  a  ruling  whlcdi 
Is  erroneous  mer^  because  both  parties  ad- 
mit that  another  ruling  is  right  This  Iden- 
tical question  was  before  tUs  court  in  Lake 
T.  Bender,  18  Kev.  861,  4  Pac.  711,  7  Paa  74^ 
where  respondent's  theory  was  repudiated, 
and  we  think  properly.  See,  also,  San  Diego 
L.  &  T.  Co.  T.  Neale,  78  Cal.  63.  20  Pac.  872, 
3  li.  B.  A.  83;  In  r«  Srerts'  Estate  163  OaL 
449.  126  Faa  1058. 

[IS]  Appellant  complains  of  the  order  of 
the  court  in  assessing  all  ot  the  costs  of  the 
proceedings  to  it  It  is  our  oplnlcm  that  in 
assessing  costs  In  these  proceedings  the  court 
should  take  Into  condderatlon  the  raasmtap 
bloiess  of  tbe  valuatton  placed  uptm  the  land 
by  the  defendant  ia  his  answer  and  tJie 
amount  of  damages  claimed.  If  the  demand 
Is  so  unreasonable  as  to  Justify  a  fair-mind- 
ed person  In  UUgsting  the  question,  small 
conaidmtion  should  be  paid  to  his  request 
for  Judgment  for  the  costs  which  accrued 
after  the  filing  of  the  answer  in  the  case. 
Since  the  case  must  be  tried  anew,  we  will 
make  no  order  as  to  costs. 

Case  Na  2063  is  an  appeal  i^m  an  order 
as  to  costs  made  after  final  Judgment.  In 
view  of  the  tact  that  case  Na  2047  must  be 
reversed,  it  necessarily  follows  that  the  or* 
der  from  which  this  appeal  la  taken  must 
also  be  set  aside. 

In  cue  No.  2047  it  la  ordered  tbat  the  Judg- 
ment be  reversed,  and  that  a  new  trial  be 
granted,  and  In  No.  2063  the  trial  court  la 
directed  to  vacate  the  order  appealed  from. 

NOBCBOSS,  a  3.,  concurs.  MeOABBAN, 
J.,  having  been  at  oae  time  an  attorney  for 
one  of  the  parties,  did  not  participate  in  the 
consideration  of  tbe  case. 
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VECK  T.  BBNO  TRAOTION  CO.  (No.  2126.) 
(Snpnme  Court  of  Nevada.    Maj  29,  1915.) 

L  Evidence  iSz^SS— Contbol  or  Testhioitt 

BT  Phtsical,  Limitations. 

Undisputed  phjrgical  facta,  which  DOCeiaa* 
ril;  point  to  but  one  conclusion,  cannot  be  over- 
come by  contradictory  oral  testimony. 

[Ed.  Note.-'For  other  cases,  see  Evidence 
Cent  Dig.  {  2437 ;  Dec.  Big.  «=95S8.] 

2.  Tbial  €=>139— Taking  Cask  from  Jijbt— 
MonoH  roa  Nonsuits-Questions  of  Fact. 
Where  reaaonable  men  might  fairly  differ  on 

Oe  oondnrioDS  to  be  drawn  from  the  evidence, 

the  case  ahoold  not  be  taken  from  the  jury  on 

motion  for  nonsuit 
[Ed.  Note.— For  other  caaei,  see  TriaL  Gent 

Dig.  H  882,  8S3,  S88-841,  SffiS;  Dec.  iSg.  ^ 

139.J 

8.  Tbiai.  «=»366~Motion  FOB  Nonsuit— Ea- 

nHATZON  or  EVIOBNCB. 

On  motion  for  lumauit,  the  trial  conrt  moat 
constroe  the  eridence  moat  favorably  to  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  we  Trial,  Cent 
Die.  il  373»  374;  Dec  Dig.  «s>165J 

4.  Stbeet  Bazlboadb  ^aII?  —  Ihjubies  in 
CoLUSioN  —  Liability  or  Road  — Ques- 
tion FOB  JUBT. 

in  an  action  againat  a  street  railroad  for 

injuriefl  auatained  by  an  automobile  in  oollialon 

with  one  of  Its  cars,  evidence  hetd  to  take  case 

to  jury. 

[Ed.  Note.— For  other  casea,  see  Street  Rail- 
roads, Cent  Die.  H  239-257;   Dec  Dig.  «» 

117.] 

6.  Stbeet  Raiiaoadb  ^=>99  —  iNJtrsT  on 
Track— Duty  to  Look  and  Listen. 
The  duty  which  rests  upon  one  alwat  to 
cross  the  track  of  a  steam  railroad  to  look  and 
listen  doea  not  rest  upon  one  about  to  cross  that 
of  a  street  railroad,  owing  to  the  different  con- 
ditions; the  guestion  of  negligence  of  both  par- 
ties in  case  of  a  colliaion  between  a  street  car 
and  one  lawfully  using  the  street  being  of  fact 
to  be  detennined  upon  all  the  circumstances. 

[Ed.  Note.— For  other  eaaea,  see  Stnet  Bait 
nads,  Cent  Dig.  H  209-216;  Dec  Dig.  «a»99.] 

6.  Snm  Raxlboadb  «=»99  —  iTtromc  on 
Tracks— Pebsonb  in  Danoeboits  Position 
— Judgment  Rbquibbd. 

One  who  finds  himself  in  a  perilous  position- 
OD  a  street  railroad  track  is  not  required  to  ex- 
ercise the  soondest  Judgment  under  penalty  of 
beiag  found  guilty  of  cimtrlbutory  negligence. 

[Ed.  Note— For  other  cases,  see  Street  Rail- 
raed^Cent  Dig.  H20&-21d;'DTC.  Dig.  ^390.] 

T.  SiBKVT  Raxlboads  «s»103  —  Injuby  on 

Tracks— X/ABT  Clear  Chance. 

Where  plaintiff,  in  Us  automobile,  in  turn- 
ing from  the  side  of  the  road  around  obstruct- 
ing vehicles  onto  the  street  car  track,  discovered 
t  car  coming  toward  him  at  an  excessive  apecd, 
tad  exercised  reasonably  good  judgment  in  try- 
ing to  extricate  himself  from  danger,  his  negU- 
feace  In  going  upon  the  track,  if  any,  stopped 
at  sacb  point,  ana  having  stopped,  and  not  con- 
tinaed  until  the  moment  of  the  accident,  de- 
iaidant*s  n^ligence  in  ranning  the  car  at  an 
^cessive  speed  was  the  proximate  cause  of  the 
lajary  to  plaintiff's  automobile  by  the  collision, 
under  the  doctrine  of  last  clear  chance. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  219;  Dec  Dig.  «=»103.] 


8.  Tbial  «es>262— iNsnnronoNB— Abstbaot- 

HESa. 

The  giving  of  an  instruction  not  applica- 
ble to  the  evidoioe  la  erroneousi  tikough  ab- 
stractly correct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  COS,  S9&-612 ;  Dec.  Dig.  «s>2^.] 

9.  Tbial  <s=:»273  —  Objections  to  Instbvo- 

TIONB — SPECIFICATroS, 

Where  an  objection  and  exception  were  tak- 
en to  an  instruction  a  portion  only  of  which  was 
abstract  but  did  not  point  out  that  such  por- 
tion was  not  based  on  evidence,  error  could  not 
be  predicated  on  the  giving  of  the  charge,  for 
only  where  a  charge  ia  erroneous  aa  a  whole  or 
asserts  but  a  singu  propoaltion  la  a  ganend  ex- 
ception available. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  IS  686,  689 ;  Dec.  Dig.  ^27a] 

10.  Appeal  and  Ebbob  «=»301  —  Questions 
Beviewablb— Ebbob  Not  Ukqbd  asGbound 
"ma  Nbv  Tbial— Statute. 

Tender  Ber.  Lews,  {  S328,  providing  that 
where  an  appeal  is  based  on  the  ground  that  the 
evidence  does  not  justify  the  verdict  or  support 
findings,  or  upon  alleged  errora  in  ruling  upon 
evidence,  or  upon  inatructlona  claimed  to  be  er- 
roneous, a  motion  for  new  trial  mnat  be  made 
and  determined  before  the  appeal  la  taken,  where 
the  abstractnees  of  an  instruction  waa  not  urged 
aa  ground  for  new  trial,  the  appellate  court 
could  not  consider  the  point 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  f|  1748, 17S&-1766;  Dec  Dig. 
«»301J 

11.  Appeal  and  Ebbob  «sb230— Besbbvation 
or  Obounds  or  Retibw— Neoessitt  pob  Ob- 
jection oB  Exception. 

The  giving  of  an  instruction  not  made  the 
ground  of  objection  and  exception  when  given 
cannot  be  taken  advantage  ot  on  appeal  as  er- 
ror. 

[Ed.  Note^For  otlier  cases.  Me  Appeal  and 
Error,  Dec  Dig.  ^280;  Trial.  Gent  Dig.  1 

680.] 

12.  Appeal  and  Ebbob  4^b801  —  QnEsnoNS 
Reviewable— Specification  of  Esbob. 

An  erroneous  instruction  not  specified  aa 
error  in  the  memorandum  of  exceptions  cannot 
be  considered  on  appeaL 

[Eld.  Note— For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  H  174871768-1755;  Dec 
Dig.  «S9801.] 

13.  Tbial  «s»228— Instbuotion— Capitauz- 
INQ  Pobtion. 

The  practice  of  capitalizing  a  portion  of  an 
instruction  should  not  be  indulged  in. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  509-612,  526;  Dec.  Dig.  «=»228.] 

14.  Stbbkt   Bazuwads  «»79  —  Lxabiltit 

OF  UAffTEB  FOB  ACIS  OT  BEBVANT— UOTOE- 
ICAN. 

A  motorman  operating  defudant  street 
railroad  company's  car  was  a  servant  of  such 
company,  whose  negligence  in  the  scope  of  his 
duties  was  imputable  to  defendant 

[Ed.  Note.— For  other  caaea,  4ee  Street  Ball- 
roada.  Dec  Dig.  «=»T0.} 

15.  Tbial  €=>267  —  iNsraucnoNfl  —  Stbik- 
INO  Otrr  Portion. 

It  is  better  practice  to  rewrite  an  Instrufr 
tion  when  modifying  it  than  to  atrike  out  a  por- 
tion with  a  pen,  leaving  it  In  avch  condition  aa 
to  be  easily  read. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S9  608-672,  674 ;  Dec.  Dig.  «S9267.] 


tE»For  other  esses  see  sane  topic  sad  KBT-NUUBBR  In  all  Key-Niunbered  Digests  and  Indexee 
149P.-5 


Digitized  by 


66 


14B  PAOXFCO  EKPOETEB 


10.  TBtAL  «ES>2S2  — iRBTBUCnONS  — APPUCA- 
BILITT  TO  iBBUEB  —  SPEED  OP  OAB  APTSR 

Accident. 

The  speed  o*  defendant  street  railroad  com- 
pany's car  after  it  struck  and  injured  plaintiff's 
automobile  was  a  matter  immaterial  to  tlie  is- 
sues, in  an  action  for  iujnriea  sustained  by  sucli 
automobile  in  collision,  where  it  threw  no  light 
on  what  preceded,  and  an  instrQCtion  touching 
it  was  properly  stricken ;  the  matter  being  im- 
proper for  instruction  ezcei>t  to  the  effect  that  it 
be  disregarded. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
lAg.  H  505,  596-612;  Dec.  Dig.  «=»252J 

17.  Tbial  €=>356  —  Control  of  Vebdict  — 
Failure  to  Find— Statute. 

Under  Rev.  Laws,  {  6222.  providing  that 
where  a  special  finding  of  facts  Is  inconsistent 
with  the  general  verdict  the  former  controls,  and 
the  court  must  give  judgment  accordingly,  if  a 
finding  in  defendant's  favor  on  special  interroga- 
tories would  not  be  inconsistent  with  a  general 
verdict  for  plaintiff,  a  failure  to  find  at  all  on 
sach  interrogatories  cannot  control  such  general 
verdict. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  849-854;  Dec.  Dig.  <8=>356.] 

18.  HiGHWATfl  «=»175— Law  of  the  Road. 
The  "law  of  the  road"  in  the  United  States 

is  that  vehicteB,  when  passing,  should  turn  to 
the  right. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  461-464;  Dec.  Dig.  «=9l7S. 

For  other  definitiona,  aea  Words  and  Phrases, 
First  and  Second  Series,  Law  of  the  Boad.] 

19.  Appeal  and  Ebbob  €=►1170  —  Trivial 
Ebror  —  CoNTBOL  or  Vebdict  —  Failube 
TO  Make  Special  Fimdinob — Statutes. 

Under  Rev.  Laws,  S  Q222,  providing  that 
where  a  special  finding  of  facta  is  inconsistent 
with  the  general  verdict  the  finding  controls, 
and  the  court  mast  give  judgment  accordingly, 
where,  in  an  action  against  a  street  railroad 
company  for  damages  to  plaintiffs  automobile  in 
collisiun,  the  jury  failed  to  ans^ver  special  in- 
terrogatories whether  anytiiiiig  prevented  plain- 
tiff from  turning  bis  automobile  to  the  left  off 
defendant's  track  when  be  saw  the  approaching 
street  car,  instead  of  to  the  right,  as  be  did,  aft- 
er speeding  up  to  pass  vehicles  obstructing  that 
side  of  the  road,  considering  the  subjective  infiu- 
ence  upon  plaintiff  of  the  law  of  the  road,  and 
that  it  was  necessary  to  decide  instantly,  on  ac- 
count of  the  speed  of  the  approaching  car,  it 
could  not  be  said  as  matter  of  law  that  plaintiff 
was  negligent  in  turning  to  the  right,  and  the 
jury  could  properly  find  that  plaintiff  was  not 
nei^igent  in  taking  the  traclt  at  first,  that  de- 
fendant was  negligent  in  running  its  car  at  on 
excessive  speed,  and  that  plaintiff  acted  reason- 
ably in  turning  to  the  right,  although  he  might 
have  turned  to  the  left  with  safety,  so  that  the 
failure  to  find  whether  be  could  so  have  turned 
to  the  left,  assuming  that  answer  would  have 
been  that  he  could,  in  favor  of  defendant,  was 
not  so  inconsistent  with  the  general  verdict 
for  plaintiff  as  to  call  for  its  control  by  the 
failure  to  find,  justifying  reversal  of  judgment 
entered  on  the  verdict  for  plaintiff  under  Rev. 
Laws,  {  606tt,  providing  that  no  judgment  shall 
be  reversed  for  error  not  affecting  the  substan- 
tial rights  of  the  parties. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4545 ;  Dec.  Dig.  «=»1170.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Thomas  F.  Moran,  Judge. 

Action  by  Charles  E.  Week  against  the 
Reno  Traction  Company.    From  a  judgment 


for  plalntur  and  denial  of  tts  motitm  for 
new  trial,  defendant  ap^ls.  Afflnned. 

HuBkey  ft  Springer,  of  Reno,  for  appel- 
lant. Harwood  &  Springmeyer,  of  Beno,  for 
respondent. 

COIiEMAN,  J.  Respondent,  who  was  plain- 
tiff In  the  lower  court,  on  December  17,  1913, 
while  out  in  his  automobile  In  the  city  of 
Reno,  drove  along  the  east  Bide  of  Elm  street, 
and  upon  reaching  Sierra  street  turned  in 
a  southerly  direction ;  and  there  being  a 
wagon  backed  up  against  the  sidewalk,  with 
a  horse  bitched  to  It,  whose  head  came  with- 
in three  feet  of  the  track  of  appellant,  an 
auto-tnick  standing  just  beyond  the  horse 
and  wagon,  and  another  horse  and  wagon 
standing  in  a  similar  position  to  the  one  first 
mentioned  and  a  &bort  distance  beyond  the 
auto-truck,  It  was  necessary  for  respondent 
either  to  go  along  the  street  car  track  until 
getting  -past  the  last  horse  and  wagon  men- 
tioned, or  go  on  the  opposite  (left-hand)  side 
of  the  said  track.  Just  as  respondent  turn- 
ed in  front  of  the  first  bor&e  and  wagon,  he 
saw  a  car  of  appellant  about  225  feet  away, 
approaching  at  a  speed  approximated  at 
from  about  25  to  30  miles  an  hour.  There 
was  also  an  automobile  on  the  left-hand  side 
of  the  track,  traveling  in  a  northerly  direc- 
tion. 

Respondent  testified: 

"Well,  I  was  turning  around,  had  to  go  around 
the  horse,  and  it  put  me  on  tne  track ;  I  could 
not  do  anything  eUe.  If  I  bad  puUed  across  the 
street,  it  wouu  have  been  against  the  law;  I 
would  have  run  into  an  automobile,  besides." 

Respondent  speeded  up  his  automobile  and 
tried  to  get  past  the  second  horse  and  wagon 
and  turn  off  of  the  track  to  the  right,  and 
just  as  he  was  leaving  the  track  the  rear 
end  of  the  automobile  was  struck  by  the 
street  car  (which  weighed  about  18  tons), 
and  carried  a  distance  of  about  25  feet  back 
upon  Elm  street,  badly  damaging  the  auto- 
mobile. 

Respondent  brought  suit  to  recover  dam- 
ages, and  upon  the  trial,  plaintiff  having  rest- 
ed his  case,  a  motion  for  nonsuit  was  Inter- 
posed, which  being  denied,  the  case  was  sub- 
mitted on  plaintiff's  evidence.  The  Jury 
brought  in  a  verdict  for  the  plaintiff.  From 
a  denial  of  a  motion  for  a  new  trial  and  the 
judgment  in  favor  of  respondent,  appellant 
brought  the  case  to  this  court. 

It  is  contended  that  the  court  erred  in 
denying  appellant's  motion  for  a  nonsuit.  It 
Is  urged  Uiat,  as  witnesses  Week  and  James 
were  going  in  the  direction  of  the  approach- 
ing street  car,  it  was  impossible  for  them  to 
estimate  the  speed  of  the  street  car.  The 
case  of  Chicago  Gen.  B.  Co.  v.  Novaeck,  94 
111.  App.  178,  cited  in  supimrt  of  the  conten- 
tion, is  not  in  point  That  is  a  case  where 
the  court  said,  "his  (plaintiff's)  evidence 
shows  that  his  attention  and  efforts  were  di- 
rected to  urging  his  team  so  as  to  get  off 
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Qia  track,"  and  consequently  he  could  not 
estimate  the  speed  of  the  train.  But  an  en- 
tirely different  theory  la  urged  here.  We 
cannot  say  that  the  evidence  as  to  the  speed 
of  the  street  car  was  not  substantially  cor- 
rect Nor  Is  the  fact  that  the  witnesses  did 
Dot  undertake  to  fix  the  speed  of  an  anto- 
mobUe  which  was  going  along  the  left-hand 
side  of  the  street  car  track  any  reason  to 
Bssmne  that  they  could  not  form  a  fairly  ac- 
curate estimate  of  the  speed  of  the  street 
car.  Their  attention  was  centered  upon  the 
street  car,  while  they  Ignored  the  automobile, 
so  fkr  OB  estimating  its  speed. 

[1]  The  point  most  aerloualy  urged  under 
tUs  assignment  Is  the  contention  that  the 
pbyslcal  facts  flatly  contradict  the  testimony 
of  the  witnesses,  and  consequently  the  Jury 
should  not  hare  been  permitted  to  consider 
the  case.  Id  the  case  of  Uandel  v.  Waab- 
lagton  Water  Power  Go.,  144  Pac.  921,  the 
Saprenw  Gonrt  of  Wadilngton  oses  this  lan- 
SQMie: 

"Physical  fiwts  wUeh  are  andisputed  and 
ipeak  the  truth  with  unetriag  cotalnt?  must 
eootioL" 

TUs  conrt,  In  tbe  case  of  Knoi^  t.  Tono- 
pah  ft  O.  B.  Oo.,  146  Pac  on         940,  says: 

"It  Is  urged  that  the  case  should  be  reversed 
because  the  plaintifTB  testimony  is  cootradicted 
bj  physical  facts.  If  any  physical  fact  made  it 
impoasible  for  the  engineer  to  back  op  without 
sigsal  sad  crash  the  respondent's  arm,  snch  fact 
woald  coDtrol,  and  the  testimony  In  case  <d  re- 
spondent would  falL  If  his  testimony  regarding 
uij  matter,  essential  to  his  recovery  were  con- 
tradicted by  any  physical  fact,  the  case  would 
have  to  be  remanded.  Testimony  contrary  to 
a  physical  fact  regarding  a  matter  which  is  not 
coDtrolIing  may  weaken  the  credibility  of  the 
witness,  but  ia  not  ground  for  reversal.** 

Wltii  the  general  rule  that  undiapnted 
pbyrical  facts  whldi  qieak  the  truth  uner- 
ringly cannot  be  overcome  by  oral  testimony 
we  most  heartily  agree,  bat  the  testimony  in 
Hils  case  does  not  bring  it  within  the  mle. 
If  two  eni^ea  liad  approached  eactf  other 
along  a  railway  trade  at  the  rate  of  25 
miles  an  hoar  and  were  400  feet  apart,  it 
could  be  told  exactly  how  long  it  would  have 
taken  them  to  meet  In  this  supposed  case 
we  have  two  fixed,  po^Uve  facts  to  figure 
on,  namely,  tbe  distance  the  mglnes  are 
wart  and  the  exact  speed  at  which  tbey  are 
traveling.  If  a  witness  were  to  testify  that 
It  took  two  minutes  for  the  two  engines  to 
coUlde,  we  could  ascertain  the  correctness 
(tf  his  testimony  fay  Invoking  tbe  science  of 
mathematlca.  Sui^  Is  not  the  situation  in 
the  case  before  ns.  Bverytblng  was  approxi- 
mated. The  distance  betwem  the  automobile 
and  the  street  car  was  fixed  by  the  testl- 
mooy  at  ''about"  200  or  226  feet,  the  speed 
of  the  aatomoblle  at  "about*  4  to  7  miles  an 
hoar,  and  of  the  street  car  at  "about"  26  to 
30  miles  an  hour.  So  there  are  three  ele- 
ments aniroxlmate^tbe  distance  hetweeu 
fite  street  car  and  tbe  automobile,  tbe  speed 
Dt  the  avtomobllek  and  the  speed  ot  the  street 
ttt. 


[24]  In  view  of  the  wdl-establlahed  rule 
that  a  case  should  not  be  taken  from  a  Jury 
on  a  motion  for  nonsuit  where  reasonable 
men  might  fairly  differ  on  the  questions  of 
foot,  and  that  tbe  court  must  construe  tbe 
evidence  most  favorably  to  the  plaintiff  when 
such  a  motion  is  under  consideration  (Mc- 
Cafferty  v.  PUnn,  32  Nev.  278,  107  Pat  225), 
we  cannot  say  that  the  court  erred  In  deny- 
ing the  motion. 

[6]  It  Is  urged  that  the  e^dence  shows 
such  contributory  negligence  on  the  part  of 
the  plaintiff  as  to  preclude  his  recovery,  In 
that  he  should  have  looked  and  listened  be- 
fore turning  onto  the  street  car  track  at  Sier- 
ra street  Such  is  the  well-known  rule  ap- 
plicable to  steam  railroads,  but  we  think  the 
bettra  rule  and  tbe  weight  of  authority  ore 
to  the  contrary  so  far  as  street  car  lines  are 
concerned,  ^e  Supreme  Court  of  Coloradi^ 
la  Philbln  V.  Denver  City  Tramway  Ca,  36 
Colo.  331,  85  Pac.  631,  lays  down  the  follow- 
ing rule: 

"The  duty  imposed  upon  persons  crossing 

steam  railway  tracks  to  stop,  look,  and  listen, 
is  not  rigidly  applied  to  persons  traveling  a 
street  used  by  a  street  railway." 

The  Supreme  Court  of  Utah,  In  Spiking  v. 
Con.  Ry.  &  P.  Ca,  33  Utah,  323,  93  Pat  on 
page  841,  uses  tbe  following  language: 

"It  would  seem  to  require  but  slight  rejection 
to  realize  that,  in  the  nature  of  things,  there 
must  be  considerable  difference  between  an  at- 
tempt' to  cross  a  street  railway  and  a  steam 
railway,  or  in  passinjE  along  the  tracks  of  the 
one  or  the  other.  Without  stopping  to  point 
out  all  the  differences,  we  may  be  permitted  to 
call  attention  to  one  of  the  fundamental  differ- 
ences between  street  and  steam  railways.  Tbe 
part  of  the  street  on  which  a  street  railway 
track  is  laid,  and  over  which  cars  are  operated, 
is  not  withdrawn  from  public  use  and  travel. 
The  rights  and  duties  of  tbe  public  and  tbe 
street  car  operatives  are  mutual  and  reciprocal. 
The  only  right  that  the  operators  of  a  street 
railway  possess  over  tbe  public  generally  is  a 
preferendal  right  of  passage  over  the  tracks 
with  the  cars,  ud  that  between  putdic  crossings 
it  is  alwsys  the  duty  of  the  ftedestrian  or  the 
person  driving  a  vehicle  to  see  to  it  that  be 
does  not  impede  the  street  car.  But  the  street 
car  company.  In  operating  its  cars,  must  like- 
wise at  all  times  and  places  exercise  ordinary 
care  so  as  not  to  injure  any  one  who  may  be 
on  or  near  the  track,  and  at  public  crossings 
most  have  its  cars  under  the  control  of  the 
operator,  and  must  exercise  reasonable  care 
to  have  them  so  In  approaching  the  crossings; 
the  degree  of  care  to  be  exercised  always  de- 
pending upon  the  prevailing  circumstances  ami 
conditions.  As  a  general  rule,  therefore,  where 
a  collision  occurs  between  a  person  lawfully 
ndng  the  street  and  a  street  car.  the  question 
as  to  whether  the  operator  or  such  person,  or 
both,  were  exercising  the  degree  of  care  that 
the  law  imposes,  is  a  question  of  fact  dependii^ 
upon  all  the  surrounding  drcnmatances  and 
conditions." 

In  Benjamin  r.  Holyoke  St  By.  Co.,  160 
Mass.  8,  35  N.  B.  06,  39  Am.  St  Bep.  446. 
the  court  says: 

"The  next  particular  assigned  is  that  she 
failed  to  look  to  see  if  a  car  was  coming;  and 
a  special  instruction  was  asked,  based  on  tbe 
assumption  that  she  failed  to  look.  This,  also, 
was  for  the  Jury.  The  accident  did  not  occur 
from  a  collision  at  the  street  crossing.  The 
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plaintlfl!  had  passed  pohit,  and  was  pro- 
ceediog  on  Appletoo  street  The  court  rightly 
refused  to  instruct  the  jury  that  a  mere  fail- 
ure to  look  would  prevent  her  from  recovering. 
This  has  been  so  held  even  in  cases  of  collision. 
Sbapleigb  v.  Wymon,  184  Mass.  118;  French 
V.  Bailroad  Co.,  116  Mass.  S37.  The  question 
was  left  to  the  Jury  vith  proper  instructiona." 

In  Swain  t.  Fourteentb  8t  B.  Co.,  03  CaL 
on  page  184,  28  Pac.  on  page  830,  tlie  Supreme 
Court  of  Oalifomla  oaee  the  foUonrlng  lan- 
guage: 

"And  it  was  clearly  a  qnestlon  for  the  Jury 
whether  the  driver  of  the  patrol  wagon  did  use 
ordinary  care  in  endeavoring  to  avoid  the  col- 
liBion.  or  whether  be  ought  not  to  have  turned 
out  of  the  track  more  gmcklywhen  he  aaw  de- 
foidant's  car  approaching.  Thia  evidence  was 
also  sufBdent  to  abow  that  the  driver  of  the 
car  was  negligent  in  omitting,  without  any  ap- 
parent excuse,  to  look  ahead,  and  observe  wheth- 
er the  track  was  clear.  It  ia  the  duty  of  such 
a  driver,  equally  with  the  driver  of  any  other 
vehicle,  to  observe  what  la  in  the  road  before 
him,  go  as  to  avoid  Inflicting  injury  upon  others, 
if  practicable." 

To  the  same  etTect,  see  Finnlck  t.  Bostm 
ft  N.  St  By.,  190  Mass.  382,  77  N.  E.  COO; 
Bobbins  v.  Sprlngfleld  St  By.  Co.,  165  Mass. 
30,  42  N.  B.  334 ;  Indianapolis  St  By.  Co.  v. 
Schmidt,  35  Ind.  App.  202,  71  N.  B.  663,  72  N. 
B.  478 ;  Kramm  v.  Stockton  EL  B.  Co.,  3  Cal. 
App.  606,  86  Pac.  740,  903 ;  Lake  Boland  El. 
By.  Co.  V.  McKewen,  80  Md.  593,  31  Atl.  797; 
Bremer  v.  St.  Paul  City  By.  Co.,  107  Minn. 
326,  120  N.  W.  382,  21  L.  B.  A.  (N.  S.)  887 ; 
21  Am.  Neg.  Bep.  172;  White  t.  Wdr.  Con. 
St.  B.  Co.,  167  Maso.  43,  44  N.  S.  lOC^ ;  12 
Am.  Neg.  Cas.  66. 

[I,  7]  It  Is  contended  on  the  part  of  appe- 
lant that  the  court  erred  In  Instruction  No. 
13,  wherein  It  sought  to  define  the  **last  clear 
chance"  doctrine,  and  counsel  relies  with 
great  confidence  upon  the  case  of  Drown  v. 
Northern  Ohio  Traction  Co.,  76  Ohio  St  234, 
81  N.  E.  326,  10  K  B.  A.  (N.  S.)  421,  118  Am. 
St  Bep.  844,  where  It  is  said  that  the  rule 
8h<wld  not  be  given  as  a  "hlt^r-mlss"  rule. 
While  we  agree  with  the  statement,  it  will 
be  seen  that  the  learned  Judge  also  said: 

"But  if  the  plaintiff's  negligence  merely  put 
him  in  the  place  of  danger,  and  gtopped  there, 
not  activelj/  tMntinuinff  (italics  oura)  until  the 
moment  of  the  accident,  and  the  defendant  ei- 
ther knew  of  hia  danger,  or  by  the  exercise  of 
such  diligence  as  the  law  imposes  on  him  would 
have  known  it  then,  if  the  plaintiff's  negligence 
concurrently  combined  with  defendant's  negli- 
gence to  produce  the  injury,  the  defendant's 
negligence  ia  the  proximate  cause  of  the  injury, 
and  that  of  the  plaintiff  is  the  mnote  cause. 
This  is  all  there  is  of  the  so-called  doctrine  of 
'the  last  clear  chance.* " 

We  believe  this  ia  a  correct  statement  of 
the  rule.  Then,  bearing  in  mind  the  rule  that 
a  person  who  finds  himself  in  a  perilous  posi- 
tion is  not  required  to  exercise  the  soundest 
judgment  (Bunting  v.  O.  P.  B.  B.  Co.,  14  Nev. 
on  page  361;  Olson  v.  Erlckson,  53  Wash. 
458,  102  Pac.  401;  Wheeler  v.  Oregon  B.  ft 
N.  Co.,  16  Idaho,  375,  102  Paa  355 ;  Colorado 
M.  By.  CO.  V.  Bobbins,  30  Colo.  449,  71  Pac. 
371;  Mathews  t.  Daly  West  M.  Co.,  27  Dtah, 
198,  75  Pa&  722 ;  Hicks  t.  S.  F.  Ca,  27  Utah, 


S26,  76  Pac.  62? ;  Unnehan  t.  Sampstm,  128 
Mass.  506,  30  Am.  Bep.  692 ;  Wright  v.  Boi- 
ler, 61  Hun,  636,  3  N.  Y.  Supp.  742,  affirmed 
In  123  N.  T.  630,  26  N.  B.  052 ;  Stoughton  v. 
Manufacturers'  Nat  Gas  Co.,  159  Pa.  64,  28 
Atl.  227;  Kramm  v.  Stockton  Blec.  B.  Co., 
3  OaL  App.  606,  86  Pac.  741,  903 ;  Davis  t. 
Chicago,  B.  I.  &  P.  By.  Co.,  159  Fed.  10, 
88  C.  C.  A.  488,  16  U  B.  A.  (N.  S.)  424 ;  The 
City  of  Boston  [D.  C.J  1S9  Fed.  266;  Springer 
T.  St  Louis  S.  W.  By.  Ca,  161  Fed.  801,  88 
C.  C.  A.  619),  did  the  court  err  in  the  Instmc- 
tion?  While  we  cannot  see  that  plalntur  was 
necessarily  negligent  In  turning  down  Sierra 
street,  yet  If  he  was,  bat  as  somi  as  he  dis- 
covered the  street  car  coming  toward  him  at 
an  excesdve  rate  of  speed  ^erdsed  leason- 
ably  good  jn^Upnent  situated  as  he  was.  In 
endeavoring  to  extricate  himself  from  his 
dangerous  position,  his  negligence  mnst  be 
said  to  have  "stopped" ;  and  having  BtogipeA 
and  "not  acttvdy  cmUnuing  nntll  the  mo- 
ment of  the  acddeiit"  uid  the  defendant, 
either  knowing  of  his  danger,  or  by  Uie  ex- 
ercise of  BDch  diligence  as  the  law  imposed 
upon  it  should  have  known  of  it,  the  proxi- 
mate cause  of  the  accident  was  Qia  negligence 
of  the  defendant,  and  ttie  last  clear  chance 
rule  was  applicable. 

Mr.  Chief  JusUee  Baldwin,  now  Governor  of 
Connecticut  In  Smith  v.  Conn.  By.  &  I*.  Co., 
80  Oonn.  268,  67  Atl.  8S8»  17  L  B.  A.  (N.  &) 
708.  states  that: 

"Negligence  Is  only  deemed  contributory  when 
It  is  a  proximate  cause  of  the  injary.  That 
only  ia  a  proximate  cause  of  an  event  juridi- 
cally confddered,  which,  In  a  natural  sequence, 
unbroken  by  any  new  and  intervening  cause, 
produces  that  event  and  wltliont  which  that 
event  would  not  have  occurred.  It  must  be  an 
efficient  act  of  causation  separated  from  its 
effect  by  no  other  act  of  causation.  If,  after 
an  act  of  omission  constituting  negligence  on 
the  part  of  <me  injured  at  a  railroad  crossing, 
the  railroad  car  or  cars  might  have  been  so 
controlled,  by  the  exercise  of  reasonable  care 
and  prudence  on  the  part  of  those  in  charge  of 
them,  as  to  avoid  tiie  injury,  then  a  failure  to 
exercise  such  care  and  prudence  would  be  an 
intervening  cause,  and  so  the  xdalntUTs  neglir 
gence  no  longer  a  proximate  cause,  and  there- 
fore not  a  bar  to  nia  recovery." 

Supporting  this  rule  are  the  following  cas- 
es: Neary  v.  Northern  Pac.  By.  Co.,  37  Mont 
461,  97  Pac  on  page  948,  19  L.  B.  A  (N.  S.) 
446 ;  Nichols  v.  Chicago,  B.  &  Q.  B.  Co.,  44 
Colo.  601,  98  Pac.  on  page  814 ;  Anderson  t. 
Great  Northern  By.  Co.,  15  Idaho,  661,  99 
Pac.  on  page  98;  Swain  v.  Fourteenth  St 
By.  Co.,  supra ;  Fhllbln  v.  Denver  Git7 
Tramway  Co.,  supra;  Pllmer  v.  Boise  Trac- 
tion Co.,  14  Idaho,  327,  94  Pac.  on  page  437. 
16  L.  a  A.  (N.  S.)  254,  125  Am.  St  Bep.  161; 
Kicol  V.  Oregon-Washington  By.  &  N,  Co.,  71 
Wash.  409,  128  Pac.  on  page  630,  43  L^  B.  A. 
(N.  S.)  174 ;  Oerrano  v.  Portland  By.  I*  &  P. 
Co.,  62  Or.  421,  126  Pac.  on  page  40;  Harlan 
V.  St  Louis,  K.  0.  &  N.  B.  Co.,  65  Mo.  25 ; 
Esrey  v.  S.  P.  Co.,  103  Cal.  641,  37  Paa  501 ; 
Herrlck  v.  Wash.  W.  P.  Co..  75  Wash.  149, 134 
Pac.  938,  48  L.  B.  A.  (N.  S.)  640;  Schmidt 
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T.  Uo.  P.  Bj.  Oo^  UM.  Bfo.  216,  90  S.  W.  1S6, 
8  L.  B.  A.  (N.  S.)  20(t;  Savyer  t.  Boonoke, 
eta,146N.  a24»688.XLinS,22LkB.A. 
(N.  &)  200 ;  Blcbmond  P.  &  P.  Oo.  t.  Gor- 
don, 102  Va.  406^  46  8.  BL  772. 

[1-11]  It  Is  also  contended  that  tbe  trial 
conit  eiTod  In  giving  InstmctltHi  Na  13,  for 
tbe  farther  reason  that  it  alludes  to  brak- 
ing appliances,  as  there  is  no  testimony  in  the 
cue  concerning  the  ooodition  of  the  brakes. 
It  Is  a  general  role  of  law  that  It  Is  error  to 
glre  an  instruction  which  is  correct  in  law, 
bat  which  is  not  based  upon  evidence  (White 
T.  Cltr  of  Trinidad,  10  Oolo.  App.  827,  62 
Pae.  216;  SpUdng  t.  Oon.  By.  &  P-  Oo.,  83 
Utah,  813, 93  Pac.  844) ;  bat  tbe  objection  and 
execution  taken  to  tbe  Inatroetlon  at  tbe  time 
It  was  gtvok  do  not  point  oat  that  this  por- 
tlon  of  the  butrnctifni  was  not  based  upon 
any  eridenoe.  From  a  reeding  of  the  excep- 
tkm.  It  Is  apparent  that  oonns^  OSd  not  bare 
this  point  In  mind  at  all,  but  that  bis  objec- 
tkm  went  only  to  the  last  clear  chance  phase. 
Hot  does  It  appear  that  tbls  pcdnt  was  urged 
as  a  ground  for  a  new  trial,  as  is  necessary 
before  It  can  be  omsldeted  by  tbls  court 
Section  6828,  Revised  Laws.  This  court.  In 
the  case  of  Paul  t.  Gragnas,  26  Nev.  on  page 
326,  50  Pac  857,  60  Pac.  083,  47  L.  B.  A.  640. 
vhldi  was  a  case  In  whlcih  sernal  pn^msl- 
UoDs  were  oorered  by  the  Instruction,  said: 

«We  thiok  the  rule  is  weU  eitablished  that 
in  such  csBe,  if  any  portion  excepted  to  is 
■oaod,  the  exception  cannot  be  miBtained.  Mor- 
rill T.  Palmer.  68  Vt.  1,  33  Atl.  829,  33  Ii.  B. 
A  4U,  and  cases  cited.  'Exceptions  should  be 
netA&c,  and  should  be  directed,  not  to  the 
cnarge  as  a  whole,  but  to  the  portion  or  por- 
tions thereof  which  are  conudered  objectionable. 
It  is  only  where  the  charge  is  erroneous  in  Its 
whole  scope  and  meaning,  or  where  tbe  charge, 
in  effect;  asserts  bet  a  sinc^e  proposition,  that 
a  general  exception  will  be  available.'  8  Enc. 
PI.  &  Prac  267.  See  dtations  given  of  many 
cases  in  25  state  courts,  and  numerous  cases  in 
the  federal  courts." 

See,  also,  SChollay  t.  Uoffltt-West  Drug  Co., 
17  Colo.  App.  126,  67  Pae.  182 ;  City  of  "Denver 
T.  Strobridge.  19  Colo.  App.  435, 75  Pac.  1076; 
Bain  t.  Mattes,  34  Colo.  346,  83  Pac.  127. 

Since  the  instruction  covered  two  points, 
and  the  objection  and  exception  went  to  one 
of  ih&a  only,  and  that  the  one  not  complain- 
ed of  here,  the  alleged  error  should  not  be 
considered  by  this  court 

[11-13]  It  Is  asserted  that  the  trial  court 
erred  In  giving  instruction  No.  13,  in  that  a 
portion  of  it  was  in  capital  letters.  This  was 
not  made  a  ground  of  objection  and  exception 
at  the  time  it  was  given,  nor  was  it  specified 
as  error  in  the  memorandum  of  exceptions, 
and  for  that  reason  cannot  be  considered,  as 
shown  above.  However,  we  may  say  In  pass- 
ing, the  practice  should  not  be  Indulged  in. 

[!*]  Instruction  No.  14  simply  Informs  the 
Inry  that  the  motorman  was  Uie  servant  of 
defeo^tnt  company,  and,  if  the  accident  was 
caused  through  his  negligence,  such  negli- 
gence should  be  imputed  to  the  defendant. 
TUs  was  not  error.  Heam  v.  Wil.  City  Ry. 
Co.,  I  Boyce  (Del.)  271-277,  76  Atl.  629 ;  Llt- 
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tie  Bock  ESec.  Ca  t.  Goemer,  80  Ark.  168, 
06  B.  W.  1007,  1010>  7  L.  B.  A.  (N.  S.>  07,  10 
Ann,  Oas.  278. 

[11]  It  Is  Inalatod  that  prejudicial  error 
waa  committed  by  the  trial  court  in  modify- 
ing a  requested  Instruction  by  striking  out 
wltb  a  pen  a  certain  portion  and  leaving  that 
portion  in  saeb  a  oondltkm  as  to  be  easily  read. 
While  It  is  tbe  better  practice  to  have  an 
instruction  rewritten  when  modified.  Instead 
of  running  a  pen  tlirougb  it  we  canu^  say 
that  prejudicial  error  was  committed  in  this 
Instance. 

[II]  It  Is  also  contended  that  the  oonrt 
erred  in  modifying  the  Instruction.  The  por- 
tion Btrifften  out  w^t  to  the  rate  of  speed 
at  wbicb  the  street  car  was  traveling  after 
the  acddeot  We  tfalnk  that  tbe  court  did 
right  in  modifying  the  Instruction  by  striking 
oat  tbe  matter  complained  o£.  That  wblcb 
happens  after  an  acddrat,  when  It  throws  no 
light  oa  what  preceded  It  as  in  tbls  case,  is 
not  a  ptopei  matter  for  Instrnction  from  tbe 
court  unless  to  instmct  that  It  be  disregard* 
ed. 

fikror  Is  assigned  to  tbe  refusal  of  the  court 
to  give  certain  other  Infltmctlons  requested 
on  behalf  of  tbe  defendant  bat  we  need  not 
consider  tbem,  In  view  of  the  Saet  that  what 
we  have  said  disposes  of  them. 

[17<]  It  is  contended  that  the  trial  court 
should  bare  compelled  the  Jury  to  make  an< 
swer  to  two  quratlons  submitted  calling  for 
special  findings,  and  that  Judgment  should 
not  have  been  entered  upon  the  general  ver- 
dict because  of  the  failure  to  answer  these 
questions.  The  questions  and  answers  are: 

"Q.  No.  4.  What  if  anything,  was  there 
to  prevent  the  plaintiff  from  passing  to  the 
left  inbo  Sierra  street  from)  defei^ant'd 
track  after  plaintiff  first  saw  and  knew  of  the 
approachins  car?   A.  Cannot  agreb" 

''Q.  No.  7.  Were  there  any  vehicles  or  ob- 
structions on  tbe  east  aide  of  Sierra  street  be- 
tween the  points  where  the  automobile  was  driv- 
en upon  the  track  and  the  point  of  collisioa? 
A.  Cannot  agree." 

Section  5222  of  the  Revised  Laws  of  Nevada 

provides: 

"  *  *  *  Iq  all  cases  the  court  must  u^n 
the  request  In  writing  of  any  of  the  parties, 
direct  the  Jury  to  find  a  special  verdict  m  writ- 
ing upoo  all  or  any  of  the  Isaaes.  *  *  * 
Where  a  special  finding  of  facts  is  inconeistent 
with  the  general  verdict  the  former  controls 
the  latter  and  the  court  must  give  Judgment 
aooordingly." 

The  evident  purpose  of  tbls  section  Is  to 
enable  the  court  to  determine  If  a  general 
verdict  Is  doe  to  an  emmeoiu  application  of 
tbe  law  to  the  facts  as  actually  found  by  tbe 
jury.  Consequently,  should  a  Jury  rendra  a 
g^ieral  verdict  for  a  plaintiff,  bat  find 
against  him  as  to  some  fact  wbldi  he  has 
asserted,  and  should  that  flndtng  be  not  "In- 
consistent" with  the  general  verdict  and  con- 
sequently not  controlling,  the  court  would, 
as  Is  necessarily  implied  from  the  language 
of  the  statute,  render  Judgment  for  the  plain- 
tiff on  the  graeral  verdict  Then  If  a  ease 
should  be  submitted  to  a  Jury  and  it  retoms 
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a  general  nrdlct  for  ptalntlff,  bat  as  to  tbe 
question  of  fact  upon  whlcb  a  evedal  finding 
IB  sought  answers  that  it  cannot  agrees  and 
the  oonrt  refnsea  to  grant  a  new  trial  and 
enters  jadgment  on  the  general  Terdlct, 
would  8U(dL  action  bj  the  court  be  reTerslhle 
error,  where,  If  there  were  a  flndtng  in  favor 
of  defendiuit,  tt  would  not  be  so  "incon- 
sistent" with  the  general  verdict  as  to  "con- 
trol"? Wethlafenot. 

It  was  said,  In  the  case  of  Bclm^der  t. 
Chicago.  B.  &  N.  B.  Co.,  42  Minn.  68.  43  N. 
W.  783: 

"Where  the  Jurjr  find  a  general  verdict  Id 
favor  of  the  plaintiff,  but  fail  to  agree  upoa  a 
Bpecific  question  submitted  to  them,  the  general 
verdict  is  properly  received,  unless  a  finding  in 
favor  of  the  defendant  on  tbe  specific  question 
Bubmitted  would  b«  conclusive  afl^inst  pfaintiiTB 
right  to  recover." 

Supporting  this  rule  are  WilUama  t.  S.  F. 
&  N.  W.  K.  B.  Co,  6  Gal.  App.  715,  93  Pac. 
123;  Pigeon  v.  W.  P.  Fuller  Co.,  166  CaL 
681, 105  Pac.  976;  G.  &  N.  W.  B.  Ca  v.  Ihin- 
levy.  128  IlL  132,  22  N.  a  15;  Wakefield  t. 
Wakefield,  182  Mass.  428.  69  N.  B.  814. 

If  the  theory  we  have  advanced  ia  sound, 
no  substantial  lights  of  the  defendant  were 
violated  by  a  refusal  of  the  court  to  compel 
the  Jury  to  answer  tbe  questiona,  aaaumlug 
that  if  the  questions  submitted  were  an- 
swered In  fbvor  of  defendant  they  irould  not 
be  so  "inconsistent"  with  tbe  general  verdict 
as  to  control,  and  consequently  the  case 
should  not  be  reversed.  Section  6066,  Be- 
vlaed  Laws;  State  v.  Mircovich,  85  Nev.  485, 
130  Pac.  765. 

[tS,  tl]  Xben,  keeping  In  mind  the  Idea 
that  the  general  verdict  "controls"  unless  an 
answer  to  a  special  question  which  Is  favor- 
able  to  defendant  would  be  "inconslBtent" 
with  the  general  verdict,  we  will  look  at  the 
situation  and  determine  (as  it  must  be  pre- 
sumed the  trial  court  did)  if  favorable  an- 
swers to  the  defendant  in  the  case  at  bar 
would  have  Justified  the  trial  court  In  grant- 
ing defendant  a  new  trial.  To  enable  us  to 
arrive  at  a  correct  conclusion  on  this  point, 
we  must  remember  that  the  plaintiff  proceed- 
ed in  the  trial  court  upon  two  theories:  (1) 
That  he  was  not  negligent  in  turning  off  of 
l!;lm  street  upon  defendant's  track,  but  that 
defendant  was  negligent  In  operating  its  car 
at  the  high  rate  of  speed  it  did,  and  because 
thereof  the  accident  ensued ;  and  (2)  assum- 
ing that  plaintiff  was  neg^gent  in  turning 
upon  defendant's  track,  nevertheless  defend- 
ant had  the  last  clear  chance  to  avoid  the 
accident  and  was  negligent  in  failing  to 

do  BO. 

The  Jury  found,  in  response  to  special 
questiws,  that  when  the  plaintiff  turned  up- 
on the  street  car  track  the  street  car  was 
"about  225  fMt"  from  the  plaintlfE.  It  also 
found  that  the  automobile  went  "about  25 
feet"  before  it  was  struck.  Counsel  for  plain- 
tiff in  his  oral  argnment  admitted  that  the 
evidence  showed  that  ''the  speed  of  the 


street  car  was  between  28  and  80  mtlee  an 
hour."  By  actual  calculation  it  will  be  seen 
that  if  the  automobile  and  street  car  wwe 
exactly  225  fOet  apart,  and  the  automobile 
traveled  25  feet,  and  the  street  car  was  go- 
ing at  the  rate  of  29  mllCB  an  bour,  tt  took 
exactly  5.^  seconds  for  tbem  to  collide. 
Had  plaintUf  stopped  bis  sutomoblle  instant- 
ly upon  seeing  the  street  car,  tt  would  have 
taken  6.16  seconds  for  the  street  car  to 
BtrilK  the  automobile.  Now,  If  tbe  Juir 
found  that  tbe  plaintiff  was  not  ne^lgent  in 
turning  upon  the  street  car  track,  and  that 
defendant  was  negligent  In  operating  Its  car 
at  the  speed  it  did,  and  that  tbe  aeddent 
was  tbe  result  thereof,  tbe  further  queetltm 
to  be  determined  by  tbe  Jury  in  arriving  at 
a  verdict  upon  plaintiff's  first  theory  is— 
Burning  that  there  was  nothing  to  have  pre- 
vented plaintiff  from  turning  to  the  left — 
was  he,  situated  as  he  waa,  guUtr  of  negli- 
gence  In  not  doing  bo? 

Since  It  Is  a  universal  custom  in  tbe  Unit- 
ed States  for  persons  in  meeting  while  trav- 
eling in  conveyances  upon  streets  and  high- 
ways to  turn  to  the  right,  the  custom  has  be- 
come recognized  ub  the  "law  of  the  road." 
Elliott  on  Boads  and  Streets  (3d  Ed.)  {  1080. 
While  there  are  occasions  when  one  would  no 
doubt  be  guilty  of  negligence  for  not  turn- 
ing to  the  left,  the  custom  of  turning  to  the 
right  is  so  universal  that  it  becomes  eecond 
nature  to  do  so;  we  do  It  instinctively. 
Considering  this,  and  that  It  was  necessary 
for  plaintiff  to  decide  instantly,  in  view  of 
the  speed  at  which  the  street  car  was  trav- 
eling, can  it  be  said  that,  as  a  reasonably 
prudent  man,  plaintiff  waa  negligent  in  turn- 
ing to  the  right? 

Fair-minded  men  might  differ  as  to  wheth- 
er a  person  of  ordinary  prudence  would  have 
turned  to  the  right  as  plaintiff  did,  and 
therefore  It  cannot  be  said  as  a  matter  of 
law  that  he  was  gnllty  of  contributory  neg- 
ligence In  doing  BO.  If  the  Jury  :n  consider- 
ing this  ease  and  arriving  at  a  verdict  took, 
or  might  have  taken,  the  view  that  plaintiff 
was  not  negligent  in  turning  onto  the  street 
car  track,  and  that  defendant  was  negligent 
In  running  ItB  car  at  from  25  to  30  miles  an 
hour,  and  that  plaintiff,  situated  as  he  waa, 
acted  as  a  reasonably  prudent  man  in  turn- 
ing to  the  right  (in  approaching  the  street 
car),  notwithstanding  tbe  fact  that  he  might 
have  been  able  to  turn  to  the  left  with  safe- 
ty, then  answers  In  favor  of  appellant  to  the 
two  questions  submitted  would  not  have  been 
so  "inconsistent"  with  the  general  verdict  as 
to  control,  and  therefore  the  refusal  of  the 
trial  court  to  compel  the  Jury  to  answer  the 
questions  was  not  prejudicial  error. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  is  affirmed. 

NOBCBOSBk  a       and  McGABBAN, 
concoi. 
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BAMELIil  T.  80R0I.    (No.  205&) 
(Snpreme  Court  of  Nevada.   Mar  29,  1915.) 

1.  Watbbs  and  Watbb  Coubses  «s3>152— Ac- 
tion TO  DSTBKUINI  WaTEB  RIGHTS  —  DE- 
CREE—CeBTAINTY. 

Rev.  Laws,  S  4677,  and  the  Water  Law 
(St  1918.  c.  140),  provide  that  in  all  meaBure- 
ments  of  water  ■  cubic  foot  of  water  per  second 
of  time  diall  be  the  st^dard  of  measurement 
Plaintiff  sued  defendant  to  have  it  adjudged  that 
he  was  the  owner  of  three-eit;hths  of  the  water  of 
&  creek,  and  the  court  so  decreed  and  enjoined 
defendant  from  diverting  such  three-eighths  of 
tbe  water  or  anj  part  thereof  from  the  stream, 
ifeld.  that  the  decree  was  too  uncertain  aa  to 
the  quantity  of  water  to  which  plaintiff  was  en- 
titled, but  should  use  the  standard  of  measure- 
ment described  hy  the  statute  or  some  measure- 
ment readily  translatable  therein. 

[Ed.  Note.— For  other  cas^,  see  Waters  and 
Water  Ckiurses,  Cent  Dig.  ||  166,  167;  Dec. 
Dig.  ^152.]  ^  W9  , 

2.  Watebs  and  Watkb  Cottbsib  «=9»162— Bt- 
iDEKCK  ov  Watbb  RxoaT»— Dbbobiftior  in 
Deed. 

'Dm  predecessors  of  plaintiff  and  defendant 
■nd  a  third  person  appropriated  water  from  a 
stream  for  irrigation  purposes,  the  appropria- 
tion purporting  to  include  all  the  waters  of  the 
stream.  B7  a  partition  deed,  the  other  parties 
conveyed  to  plaintiff's  predecessor  tbree-eixhths 
of  the  water  of  such  stream.  Held,  that  in  an 
action  to  determine  plaintiff's  rights,  though  tbe 
deed  bad  some  evidentiary  value^  it  was  not 
conclusive  aa  to  the  quantum  of  such  right,  as 
tbe  right  to  water  in  a  natural  stream  must 
rest  on  proof  of  actual  appropriation  and  ap- 
plication to  a  beneficial  use,  and  a  description 
of  a  water  right  in  a  deed  is  not  ordinarily  con- 
clusive. 

[Ed.  Note.— For  other  euu.  tee  Watara  and 
Water  Courses,  Gent  Diff.  f|  166,  1B7;  Dec 

Dig.  ^152.] 

3.  Watebs  and  Watib  Coubses  ®=»162— Ac- 
tios TO  Detebminb  Wateb  Rights  —  De- 

CIKE— CeBTAINTT. 

In  an  action  to  have  It  adjudged  that  i>Iain- 
tiff  was  tbe  owner  of  three-eighths  oC  the  wa- 
ter of  such  stream,  it  being  an  admitted  fact 
from  the  pleadings  that  he  and  defendant  had 
rizbts  to  certain  of  tbe  water,  equal  in  time, 
tbe  court  should  have  determined  the  rights  of 
both  parties,  and  should  have  specifically  des- 
igoated  some  point  on  the  stream  where  plain- 
tiFs  rigiits  might  be  measured. 

[Ed,  Note. — For  other  cases,  see  Waters  end 
Water  Courses,  Cent  Dig.  156,  157;  Dec 
Dig.  «s>162.] 

Appeal  from  District  Court,  Washoe  Coun- 
ts; John  S.  Orr,  Judge. 

Action  by  Ctesar  RameUl  against  Nick  Sor- 
^  From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.  Beversed  and  xeouuided, 
with  directions. 

Masaey  &  Harwood,  of  Beno,  for  appellant 
Stunmerfleld  ft  Curler  and  Summerfleld  & 
Rldtaids,  all  of  Beno^  for  respondent. 

KORCROSS,  C  J.  Bespondent  brought 
rait  against  defendant  praying  for  a  judg- 
ment and  decree  to  the  effect  that  the  re- 
qioDdent  Is  the  owner  and  entitled  to  the 
nsofructuary  right  to  three-eighths  of  the 
natoral  flow  of  the  water  of  Steamboat  creek ; 
that  reqNmdent  have  a  perpetual  Injunction 


against  ai^tellant  restraining  him  from  dl- 
verting  three-eighths,  or  any  portion  thereof, 
of  tbe  waters  of  said  creek  away  from  the 
lands  of  respondent  or  in  any  manner  inter- 
fering with  the  rei^ndeot's  nse  thereof  and, 
also,  from  causing,  permitting,  or  suffering 
the  waste  waters  from  certain  lands  of  appel- 
lant flowing  upon  certain  lands  of  respond* 
ent;  for  damages  In  the  sum  of  $2,200,  and 
for  costa  Judgment  was  awarded  respond- 
ent In  accordance  with  tbe  prayer  of  tbe  com- 
plaint, excepting  that  nominal  damages  only 
were  allowed. 

While  the  record  filed  in  this  coart  dis- 
closes that  a  motion  for  a  new  trial  was  In- 
terposed and  denied  in  the  court  below,  the 
appeal  appears  to  be  from  the  Judgment  only, 
and  hence  will  limit  the  consideration  of  tbe 
points  raised  to  the  one  main  question. 

It  is  the  contention  of  appellant  that  the 
Jndgment  Is  void  for  uncertainty,  in  that  it 
fails  to  fix  with  requisite  deflniteness  the 
amount  of  water  to  which  either  of  the  par- 
ties is  entitled,  and  falls  to  determine  priori* 
ties ;  that,  under  such  circumstances,  Injunc- 
tive relief  Is  Improper. 

So  much  of  the  Judgment  as  Is  Involved  in 
tbe  question  presented  reads  as  follows: 

"And  it  is  further  adjudged  and  decreed  that 
the  plaintiff  was  at  tbe  time  of  the  commence- 
ment of  this  action,  and  now  is,  the  owner  and 
entitled  to  the  usufructuary  right  for  irrigation, 
stock,  and  domestic  purposes  during  the  irrigat- 
ing season  of  each  year  of  three-eigbths  of  the 
natural  flow  of  the  waters  of  Steamboat  creek, 
and  his  ovraershlp  and  title  thereto  Is  hereby 
established  and  declared.  And  it  Is  further  ad- 
judged and  decreed  that  tbe  defendant,  Nick 
Sorgi,  his  servants,  agents,  attorneys,  and  em- 
ployes, and  all  other  persona  acting  under  tbe 
control  and  authority  and  direction  of  defend- 
ant, be  and  they  sire  hereby  perpetually  enjoin- 
ed and  restrained  from  diverting  said  three- 
eigliths,  or  any  part  thereof,  of  the  natural  flow 
of  the  waters  01  Steamboat  creek  from  tbe  said 
creek  and  away  from  the  landa  of  said  plaintiff 
during  the  irrigating  season  of  each  year  or 
from  in  any  manner  Interfering  with  the  plain- 
tiff's nse  thereof." 

It  Is  alleged  In  the  complaint  Oiat,  in  the 
year  1860,  B.  O.  Clow,  appellant's  predeces- 
sor, W.  P.  Sturtevant,  respondent's  predeces- 
sor, together  with  T.  G.  Smith,  acquired  a 
possessory  right  in  common  to  certain  un- 
surreyed  lands  in  Washoe  county  and  appro- 
priated water  from  Steamboat  creek  for  the 
irrigation  thereof,  such  appropriation  pur- 
porting to  Include  "all  tbe  waters  of  Steam- 
boat creek  for  irrigation  and  other  pu  rposes" ; 
that  In  the  year  1864,  after  the  land  bad  been 
surveyed,  tbe  said  tenants  In  common  exe- 
cuted and  d^ivered  a  deed  In  partition  of 
tbe  land  and  water  rights,  the  said  deed  pur- 
porting to  convey  to  said  Clow  and  Sturte- 
vant,  r^pectively,  "three-elghtbs  of  the  wa- 
ters of  Steamboat  creek"  and  to  said  Smith 
the  remaining  one-fourth. 

A  demurrer  was  Interposed  to  the  com- 
plaint  for  uncertainty  In  not  alleging  the  . 
amount  ot  water  necessary  and  the  amount 
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actually  appropriated,  and  for  defect  of  par-  j 
ties  defendant,  In  that  other  persons  are  in- 
terested as  users  of  water  from  said  creek 
between  appellant's  and  respondent's  lands. 
The  demurrer  being  overruled,  defendant,  ap- 
pellant herein,  filed  answer  denying  certain 
of  the  allegations  of  the  complaint,  setting  up 
title  In  himself  to  certain  of  the  waters  of 
Steamboat  creek,  and  praying  that  title  to 
90  much  of  the  waters  of  the  creek  as  may  be 
necessary  to  irrigate  his  lands  be  established 
and  quieted  in  defendant  as  against  the  plain- 
tilf  and  all  persons  interested;  that  certain 
Other  water  users  on  said  creek  be  made 
parties  for  a  fall  determination  of  the  case. 
We  came  now  to  a  consideratlMi  of  the 
contention  that  the  judgment  Is  Told  for  un- 
certainty. In  Authors  T.  Bryant.  22  Ner. 
242,  38  Pac.  439,  this  court  said: 

"Xo  subject  1b,  perhaps,  so  prolific  of  contro- 
Tersies  as  the  use  of  water  by  different  claim- 
ants for  irrigation  purposes,  and  a  decree  con- 
cerning it  should  be  ai  certain  as  tlie  use  of  lan- 
guage can  make  It.'* 

la  Walah  r.  Wallace,  26  Ner.  299,  76  Pac. 
914,  99  Am.  St.  Bep.  692,  this  court,  consider- 
ing the  flndlnga  in  the  case  and  a  decree  en- 
joining appellanta  "from  dlTerting  any  of  the 
water  of  Reese  rirer,  and  from  in  any  way 
interfering  with  said  water  in  anch  manner 
aa  Co  prevent  said  water  from  flowing  on  the 
lands  of  respondenta  in  anffident  quantity  to 
irrigate  the  same,"  said: 

"The  court,  by  its  findings  and  decision,  de- 
termined but  one  issue.  It  did  not  determine 
all  the  rights  of  either  of  the  respondents,  or 
any  of  the  rights  of  the  appellants.  It  left  un- 
determined the  quantity  of  water  sufficient  to 
irrigate  respondents*  lands,  and  to  that  extent 
it  left  undetermined  respondents'  rights,  and 
thereby  all  the  rights  of  the  appellants.  It  can- 
not be  ascertained  from  the  findings  or  the  de- 
cision when  the  respondenta  tiave  taken  th» 
quantity  of  water  sufficient  to  Irrigate  their 
land,  or  whether  respondents  can  take  subordi- 
nate to  appeltants'  rights  at  any  time  any  of 
tbe  waters  oy  virtue  of  their  appropriation. 

"So  far  as  the  findings,  express  or  implied, 
are  concerned,  based  upon  tbe  pleadings  and  the 
evidence,  the  quantity  appropriated  Is  left  to 
mere  conjecture — is  left  to  be  determined  by  fu- 
ture litigation  between  tlie  parties.  The  par- 
ties bare  no  right  to  determine  what  is  suffi- 
cient or  what  Is  not  sufficient  to  irHgato  their 
land.  The  judgment  and  decree  in  this  respect 
should  be  certain  and  definite,  and,  unless  the 
decree  is  certain  and  definite  in  this  respect,  it 
.cannot  be  upheld,  except,  under  the  circumstanc- 
es of  tilt  case,  the  indefinite  and  uncertain  quan- 
tity given  by  the  decree  is  cap^>le  of  ascertain- 
ment." 

Commenting  upon  tbe  case  last  mentioned, 
Kinney  on  Irrigati<Mi  and  Water  Blgbta,  at 

section  3009,  uses  the  following  language: 

"So,  in  a  well-reasoned  case  decided  by  the 
Supreme  Court  of  Nevada,  where  all  the  parties 
had  done  all  the  things  necessary  for  a  valid 
appropriation  of  water,  a  decree  without  any 
definite  finding  of  amount  appropriated,  but 
only  that  plaintiffs  had  appropriated  enough  to 
irrigate  certain  portions  of  Uieir  lands,  which 
enjoins  defendants  from  diverting  any  of  the 
water,  and  from  interfering  therewith  so  as  to 
prevent  the  water  from  fiowing  onto  plaintiff's 
land  in  sufGcient  quantity  to  irrigate  it,  was 
held  to  be  too  IndeAnite  to  be  sustained." 


Kinney,  In  his  work  (section  1S67),  also 

says: 

"The  decree  and  judgment  oi  tbe  court  must 
be  rendered  in  an  action  to  adjudicate  water 

rights,  and  must  be  based  upon  the  findings  of 
fact  and  conclusion  of  law  found  by  the  court. 
As  the  main  purpose  of  such  an  action  to  quiet 
title  is  to  determine  the  reflective  rights  of 
the  parties  to  tbe  use  of  the  water,  or  their 
rights  in  a  ditch  or  canal,  the  decree  should 
definitely  award  the  respective  rights  to  the  par- 
ties to  Uie  action.  Therefore,  in  order  to  have 
a  decree  conelurive  upon  the  subject  by  its  fu- 
ture construction,  it  must  be  sufficiently  definite 
and  certain  as  to  the  parties,  the  order  of  their 
respective  priorities,  the  quantity  of  water  which 
eacb  is  entitled  to  nae,  the  times  when  they  are 
entitled  to  use  tiie  water,  and  any  other  subject 
which  the  evidraca  In  each  partkolar  case  naj 
develop." 

From  aectlw  1658  we  quote  trom  tbe  aame 

author  the  following: 

"After  the  court  has  decided  what  parties  are 
entitled  to  water  rights,  tbe  next  principal  ques- 
tion to  be  decided  by  tbe  court  is  the  quantity 
of  water  to  which  each  party  is  entitled.  And 
in  this  respect  the  decree  should  be  made  as 
definite  and  certain  as  the  use  of  language  can 
make  it.  Where  a  standard  o£  measurement  has 
been  adopted  by  the  statutes  of  the  state  and 
the  evidence  before  the  court  is  sufficient  for 
the  court  to  render  a  decree  in  tliat  standard, 
the  decree  should  stete  the  quantity  of  water 
awarded  to  each  party  in  that  standard.  How- 
ever, where  the  evidence  is  not  sufficient  for  tbe 
court  to  adopt  such  a  standard  in  its  decree,  but 
ia  sufficient  for  the  rendition  of  the  decree  upon 
some  oUier  basis  or  standard  of  measurement, 
the  court  may  render  its  decree  in  such  other 
basis  or  standard.  Tbe  principal  object  of  the 
court  in  this  respect  is  that  the  decree  be  so 
definite  and  certain  as  to  the  qiuntity  of  water 
awarded  to  each  party  that  the  matter  may  be 
deemed  finally  settled  and  adjudicated,  and 
tliat  each  party  may  know  exactly  what  quan- 
tity or  what  proportion  of  the  stream  he  is  enti- 
tled to." 

In  Lee  t.  BanCord.  21  Idaho,  327,  21  Paa 
068,  the  court  aald: 

"The  issue  made  by  the  pleadings  In  this  case 
is,  the  priority  of  tbe  appropriation,  and  the 
quantity  of  water  so  appropriated  by  each,  as 
between  tiie  plaintiff  and  tbe  defendant,  of  the 
waters  flowing  in  Blackman's  Gulch  creek.  The 
court  finds  that  the  plaintiffs  are  entitled  to  all 
tbe  waters  of  Blackman's  Gulch  creek  by  reason 
of  being  prior  appropristors  thereof,  and  the  ap- 
plication of  the  same  to  a  beneficial  use.  These 
findings  and  also  the  decree  are  ind^nlte  and 
ineffectual.  •  •  • 

"Rev.  Codes,  |  3241,  prescribes  the  measure- 
ment of  water  as  'a  cubic  foot  of  water  per  sec- 
ond of  time  shall  be  the  legal  standard  for  the 
measurement  of  water  In  this  state';  this  stat- 
ute ia  the  measurement  of  water  which  should  be 
recognized  by  the  court  In  entering  a  decree  of 
distribution,  and  in  this  case  tbe  court  should 
have  found  tbe  date  of  the  appropriation  of  the 
respective  parties  to  this  suit  and  the  quantity 
appropriated  and  beneficially  used  by  each  of 
nuch  parties,  and  determined  such  question  by 
the  measurement  provided  by  the  statute." 

In  Nephl  Irrigation  Co.  v.  Vickers.  15  Utah, 
374,  49  Pac.  301,  it  was  held  that  a  decree 
should  be  In  conformity  with  the  statute  of 
that  state,  which  provides: 

"That  water  may  be  measured  by  fractional 
parts  of  tbe  whole  source  of  supply  with  a  lim- 
itation as  to  periods  of  time  when  used  or  in- 
tended to  be  used;  or  it  may  be  measured  by 
cubic  inches,  with  a  limitation  specifying  the 
depth,  widtl^  and  decUnatioa  of  the  water  at 
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ptdnts  of  meimiMmuit,  and.  U  necawniTy.  witii 
■  fiartber  Umltatloii,  as  to  periods  at  time  when 

uEed,  or  intended  to  be  used." 

In  Lost  Creek  Irrigation  Go.  T.  Bex,  26 
Utab,  485,  73  Pac  660,  It  was  beld  tbat  a 
decree  "should  specLCy  tbe  amount  <HC  wat^ 
nsc^saxj  bj  an  ai>pzOTed  mode  of  measure- 

meat" 

[1]  An  act  of  tbe  Leglalatore  of  1007  (Rev. 
Laws,  {  4677)  provided: 

"In  all  meaaar«Qenti  of  water  In  tills  state 
I  cnbic  foot  of  water  per  aecond  of  time  shall 

be  the  standard  of  measurement" 

The  same  provisloD  was  carried  Into  tbe 
Water  Law  of  1913  (Stats.         c  140). 

VTbile,  under  tlie  peculiar  drcumstances  at 
a  particular  case,  a  court  might  be  Justified, 
notwithstanding  the  statute,  in  entering  a 
gndgment  decreeing  fractional  parts  of  a 
stream  to  one  or  more  water  users  tbereof — 
a  question,  however^  we  do  not  determine— 
BOdi  a  decree  ougbt  not  to  be  sustained  where 
DO  reasm  exists  why  the  same  sbonld  not  lie 
In  the  standard  of  measurement  prescribed 
bj  the  statute  or  some  measurement  readily 
translatable  therein.  While  we  may  concede 
that  a  decree  apportloDing  fractional  parts  of 
a  stream,  In  the  abamce  of  a  statute  fixing 
a  ttandard  of  m^taumnent,  might  not  be 
held  for  nncotalnty,  nerertheless  it 
must  be  conceded  tbat  such  a  decree  In  most 
cases  would  be  unsatisfactory,  owliuc  to  the 
difficulty  of  readily  determining  the  actual 
amount  of  water  constituting  such  fractional 
part 

[1]  It  would  seem  In  this  case  that  Uie  par- 
tition deed  executed  In  1864,  assuming  to  di- 
Tlde  tbe  stream  Into  fractional  parts,  was 
flvoL  great,  if  not  oontroUing,  ccnslderatlon 
In  determining  the  amount  of  water  to  which 
the  plalntiS  was  entitled.  While  such  a  deed 
has  some  eTldentiary  value,  the  right  to  wa- 
ter in  a  natural  stream  must  rest  upon  proof 
of  actual  ai^nqprlation  and  application  to  a 
bcmeOcial  use,  and  a  description  of  a  water 
right  In  a  deed  would  not  ordinarily  be  con- 
dulTe  as  to  the  quantum  of  sneb  right 

It  la  an  admitted  fnet  from  the  pleadings 
that  both  the  plaintiff  and  defendant  possess 
other  lands  than  those  embraced  within  the 
powessoiy  right  acquired  by  jAalntifrB  and 
defendant's  predecessors  and  indited  in  the 
partition  deed  of  1864.  These  lands  subse- 
quently acquired  are  irrigated  from  the  wa- 
ters of  Steamboat  credc,  and  tills  fact  may 
Dow  affect  the  r^Uve  interests  of  the  par- 
ties In  the  stream. 

[t]  It  is  also  an  admitted  fact  ftom  th« 
pleadings  tbat  ap{>ellant  and  req><mdent  have 
lights  to  oeitsin  ot  the  waters  of  Steamboat 
creek  equal  In  time.  Tills,  it  seems  to  us, 
makea  It  Important  that  the  rights  of  both 
parties  be  determined,  end  that  there  be  spe- 
dflcally  designated  some  point  upon  the 
itream  where  raq)(»dent's  rlghta  may  l>e 
ueanred. 

While  possibly  not  strictly  before  us  for 


determination  In  tbe  condition  of  the  record, 
It  would  seem  that  those  water  users  on  tbe 
stream,  who  divert  water  between  the  landa 
of  appellant  and  respondent,  should  be  made 
parties,  and  their  rights,  also,  determined. 

So  much  of  the  judgment  as  decrees  to  re- 
spondent three-eighths  of  the  natural  flow  of 
the  creek  and  the  Injunction  based  thereon  Is 
set  aside.  The  cause  is  remanded,  with  direc- 
tions to  determine  the  amount  of  water  the 
respective  parties  are  entitled  to  in  accord- 
ance with  the  standard  of  measurement  pre- 
scribed by  statute,  and  any  injunction  award- 
ed to  be  based  upon  such  standard  of  meas- 
urement 


McOARRAM  and  GOLBMAN,  JJ.,  concnr. 


In  re  DIGQINS'  ESTATH. 
DIGGINS  V.  DIGQINS  et  aL 
(Supreme  Oburt  of  Oregon.    Hay  SXl,  1815.) 

1.  WlIJLS  «S350— VALiniTT~"TESTAlCBnTABY 

Capacity." 

Where  a  testator  at  the  time  he  executes 
his  wlH  anderstands  tbe  hasiness  In  which  he 
is  onsaged,  haa  Icnowl^e  of  his  property,  and 
how  he  wishes  to  dispose  of  it  among  those  en- 
titled to  hia  hounty,  he  possesses  "testamentary 
capacity,"  notwithataodlng  old  age,  sickness,  dis- 
ability, or  extreme  distress. 

[Bd.  Note.— For  other  caaes,  see  Wills,  Cent 
Dig.  Si  96-100;  Dec.  Dig.  «=>50. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  -  Series,  Testamentary  Ca- 
pacity.] 

2.  Wills  ®=338  —  Validitt  —  Ihoapacitt  — 
"Delusion." 

A  "delusion"  Indicating  testamentary  in- 
capacity must  spring  up  spontaneonsly  in  tbe 
mind  of  the  testator,  and  not  be  the  result  of 
extrinsic  evidence  of  any  kind. 

[Ed.  Note.— For  other  cases,  see  Wiiliu  Gent 
Dig.  H  78-81;  Dec.  Dig.  «»38. 

For  other  definitions,  see  Words  and  Phrases, 
Virst  and  Second  Series,  Ddnslon.] 

8.  Wiua  «=»166— VAuniTT— "Uhdtw  IniItU* 

KNCE." 

"Undue  Infiuence"  sufficient  to  set  aside  a 
will  must  be  such  as  to  overcome  the  free  voli- 
tion or  conscious  judgment  of  the  testator  and 
to  sobatitate  the  punioses  of  another  instead, 
and  must  be  tbe  efficient  cause  of  tbe  dlqrasi- 
tion  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  876-881;  Dec  Dig.  «s»165. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seriea,  Undoe  Inflnence.} 

4.  Wxiu  «B»16ft— VAunirr— Uirnm  iNVLtr- 

BKCB— GOHnDlNTIAI.  RHATIOHB. 

Where  a  confidential  relationship  existed 
between  testator  and  the  beneficiary  and  tbe 
will  is  inconsistent  with  the  claims  of  duly 
and  affection,  sl^cbt  evldeiiee  tiiat  the  benea* 
dary  has  abused  the  cimfidenee  wlU  suffice  to 
invalidate  the  will. 

SEd.  Note.— For  other  cases,  see  WlUe,  OeaL 
I.  H  421-437;  Dec.  Dig.  ^166.] 

6.  Wills  «=>55,  166— Contest— Bvidmo*— 
incapacitt— ukodm  influence. 
In  proceedings  to  contest  a  will,  evidence 
Mrf  to  show  that  the  testatw  had  snffldettt 
testamentary  capacity;  that  he  was  under  ae 
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deladon  aa  to  tbe  amonnts  he  bad  riven  con- 
testant and  was  not  unduly  infiuenced. 

[Ed.  Noter-For  other  cases,  see  Wills.  Cent. 
Dig.^jj  IZl-iSS,  Ifil,  421-437;  Dec.  Dig.  «=» 

In  Banc.  Appeal  from  Circuit  Court,  Wal- 
lowa County ;  J.  W.  Knowles,  Judge. 

Proceedings  b;  Ttiomas  Lk  Digglns  agalnat 
Malvina  A.  Diggins  and  others,  to  coutest  the 
last  will  and  testament  of  David  Dlggius,  de- 
ceased. From  a  decree  of  the  circuit  court 
on  appeal  from  the  county  court  admitting 
the  will  to  probate,  the  contestant  appeals. 
Affirmed. 

David  Dl^lns  died  on  September  2,  1912, 
leaving  a  will  which  was  contested  by  his 
son  Thomas  L.  Di^lns.  By  the  terms  of 
the  will,  which  was  executed  March  13, 1912, 
the  testator  directs  the  payment  of  his  debts ; 
provides  for  a  tombstone  for  himself  and  one 
for  his  wife,  Malvina  A.  Digglns,  provided 
she  does  not  again  marry;  directs  the  con- 
struction of  a  suitable  iron  fence  around  his 
lot  in  Prairie  Creek  Cemetery;  bequeaths  to 
Prairie  Creek  Cemetery  association  $250,  pro- 
vided that  tbe  association  shall  first  have 
constructed  a  substantial  and  suitable  addi- 
tion to  the  church  building  located  on  the 
cemetery  grounds ;  bequeaths  to  Tbelma  Dig- 
glns and  David  Dl^ins,  Jr.,  children  of 
Thomas  L.  Digglns,  each  the  sum  of  $100, 
wliich  shall  be  placed  at  Interest  and  paid 
over  when  the  legatees  become  21  years  of 
age,  but  If  one  dies  both  sums  shall  be  paid 
to  the  other,  or  If  both  die  before  the  age  of 
21  years  then  the  entire  bequest  shall  become 
the  property  of  their  father,  Thomas  L.  Dig- 
glns ;  bequeaths  f  100  to  Thomas  L.  Digglns ; 
gives  to  his  wife,  Malvina  A.  D^glns,  a  lot 
in  the  town  of  Joseph,  Wallowa  county,  Or., 
and  all  of  the  household  goods,  furniture,  and 
effects;  bequeaths  to  his  wife,  Malvina  A. 
Dlggins  In  lieu  of  dower,  such  sum  aa  may  be 
necessary  for  her  raaintenauce  and  support 
so  long  as  she  shall  remain  his  widow,  not 
exceeding  the  sum  of  ?500  each  year;  and 
^ves  the  remainder  of  his  estate  to  a  stepson, 
Leroy  G.  Isley,  to  be  held  in  trust  by  the 
executor,  vrtio  shall  pay  to  said  stepson  out 
of  such  remainder  for  his  schooling,  mainte- 
nance, and  support,  during  his  minority,  such 
sum  as  may  be  necessary  until  attalnii^  tbe 
sge  <jl  21  years,  and  thereafter  the  executor 
shall  pay  over  to  Leroy  O.  Isley  the  net  in- 
come until  be  shall  have  attained  the  age  of 
25  years,  at  which  time,  If  the  stepson  is 
found  to  be  an  industrious,  ambitions,  and 
economical  man  and  a  good  citizen,  all  such 
remainder  shall  be  turned  over  to  blm,  bnt  if 
he  is  not  at  that  time  a  man  and  dtlzen  of 
the  character  mentioned,  he  shall  receive 
only  the  net  income  until  such  time  as  he 
proves  himself  worthy.  The  will  further  pro- 
vides that  it  the  stepson,  Leroy  G.  Isley,  shall 
die,  leaving  no  widow  or  legal  issue,  th^  the 
remainder  shall  go  to  tbe  son  Gliomas  L  Dig-- 
glns and  a  niece,  Mabala  Digglns,  share  and 


share  aUk&  S.  P.  Williams  is  mpp(dnted 
executor,  and  should  any  benefldary  contest 
or  aid  in  contesting  the  will  then  sudi  bene- 
ficiary shall  recelTO  nothing.  Unsoundness 
of  mind  and  undue  influence  are  assigned  as 
the  reasons  tor  the-  contest  The  petition 
assailing  the  wUl  alleges  in  gmeral  terms 
that,  as  the  r«mlt  of  old  age  and  serious 
mental  and  jAysical  diseases,  the  mind  of 
deceased  was  unsound  and  his  memoiy  was 
destroyed;  and  it  ta  then  averred  with  some 
particularity  that  the  deceased  was  entirely 
under  the  influence  of  Malvina  A.  Digglns 
and  her  son,  Laoy  Q.  Isley,  and  other  per- 
sons acting  with  them.  The  will  wss  admit- 
ted to  probate  by  the  county  court  and  sus- 
teined  by  the  circuit  court,  whereupon  the 
contestant  agatai  appealed. 

George  T.  Cochran,  of  La  Grande;  and  S.  D. 
Peterson,  of  Milton  (Cochran  &  Eberhard,  of 
La  Grande,  on  the  brief),  for  appellant  A. 
M.  Ruunells,  of  Joseph,  and  D.  W.  Sheahan, 
of  Enterprise  (Sheahan  &  Cooley,  of  Entec- 
prise,  on  the  brief),  for  respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  surroundings  of  the  litigants 
may  be  better  appreh^ded  after  a  brief 
statement  of  the  relatitmshlp  of  the  parties. 
Thomas  L.  Digglns  is  a  son  of  deceased  and 
of  a  former  wife,  from  whom  David  Digging 
became  estranged.  After  the  s^raUon,  and 
on  May  30, 1894,  David  Dlggins  married  Mai* 
Tina  A.  Isley,  who  had  several  children  of  ber 
own,  one  of  whom  is  Leroy  G.  Isley,  who  at 
the  time  of  die  marriage  was  about  3  years 
of  age.  Leroy  G.  Isley  lived  with  his  mother 
and  stepfather  most  of  the  time  until  the 
spring  of  1909.  David  Digglns  and  his  wife, 
Malvina  A.  Digglns,  quarreled,  separated, 
and  settled  their  property  righto  in  1904, 
bnt  about  two  years  thereafter  they  became 
reconciled,  after  some  s<^citatlon  on  the 
{)art  of  David  Dlggins^  and  resumed  the  re- 
lations of  husband  and  wife.  Malvina  A. 
Digglns  at  the  time  of  the  execution  of  tbe 
will  was  not  friendly  to  Thomas  U  Diggiua, 
and  had  not  liked  the  latter  after  the  trou- 
ble with  her  husband.  The  testimony  dearly 
shows  that  tbe  deceased  during  his  lifetime 
entertained  a  genuine  afFection  for  his  son, 
Thomas  L.  Dlggins,  and  also  for  his  stepson, 
Leroy  G.  Isley.  David  Digglns  moved  to 
Wallowa  county  with  his  family  In  July,  1894, 
and  lived  there  until  the  time  of  his  death. 
Thomas  L.  Digglns,  who  resided  in  Umatilla 
county,  visited  his  father  only  four  or  five 
times  after  the  latter  moyed  to  Wallowa 
county,  but  the  father  made  a  number  of  vla- 
ite  to  his  son  at  his  home; 

The  execution  of  the  will  did  not  occur 
until  after  some  deliberation.  David  Di^ns 
engaged  the  services  of  an  attorn^,  stating 
at  the  time  that  be  desired  to  make  a  will, 
and  telling  how  he  wished  to  dispose  of  his 
property.   A  previous  will  was  destroyed. 
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Thr66  or  foxa  rough  drafts  were  prepared, 
studied,  considered,  and  destroyed.  At  tbe 
end  of  two  or  three  weeks,  being  satisfied 
with  the'  langnage  of  the  disputed  writing 
which  directed  the  disposition  of  the  estate 
in  conformity  with  his  wishes  as  first  ex- 
pressed to  Ills  attorney,  the  testator  formally 
execated  his  wilL  David  D^gins  knew  the 
contents  of  each  of  the  rough  drafts  as  well 
as  the  provisions  of  the  will  itself.  The  only 
conclusion  warranted  by  the  evidence  is  that 
no  person  except  the  attorney  and  testator 
erer  reed  any  of  the  rough  drafts  or  the  will, 
or  beard  the  same  read. 

[11  Unsoundness  of  mind  and  undue  iuflu> 
eoce  constitute  the  grounds  upon  which  the 
contestant  rests  his  claim  that  the  testator 
lacked  the  necessary  capacity  for  making  a 
valid  will.  The  measure  of  capacity  required 
has  been  stated  many  times  by  this  court: 

"It  a  testator  at  the  time  he  executes  bis  will 
niideratands  the  business  in  which  he  Is  en- 
gaged, and  has  a  knowledge  of  his  property, 
and  bow  he  wishes  to  dispose  of  it  among  those 
entitled  to  bis  bounty,  he  possesses  sofficleot 
testamentary  capacity,  notwithstanding  his  old 
age,  ridmess,  debility  of  body,  or  extreme  dis- 
tress." Ames*  WiU,  40  Or.  495,  S04,  67  Pac. 
737,  741;  Hubbard  v.  Hubbard,  7  Or.  42; 
Clafk's  Heirs  v.  Ellis,  9  Or.  128 ;  Cbrismau  v. 
Chrisman,  16  Or.  127.  18  Pac.  8;  Swank  v. 
Swank,  37  Or.  439,  61  Pac.  846;  Stevens  v. 
Iberv,  62  Or.  872,  121  Pac  434,  126  Pac  2d: 
Wade  V.  Northop,  70  Or.  56»,  140  Pac  451. 

it]  DeanlticHu  of  a  delusion,  sbited  in  dif- 
ferent  terms,  but  expreaaInK  the  same  mean- 
ing, appear  in  Potter  v.  Jones,  20  Or.  289, 248, 
25  Paa  768,  772,  12  H  B.  A.  161,  where  this 
court  qnotlxig  from  Hiddledltch  t.  WUUams, 
45  N.  J.  B3.  726,  17  Aa  826.  4  U  B.  A.  738, 


"It  is  only  a  delurion  or  conception  which 
springs  up  spontaneously  in  the  mind  of  a  tes- 
tator, and  !8  not  the  result  of  extrinsic  eri- 
dence  of  any  kind  that  can  be  regarded  as  fur* 
nfahlny  evidence  that  his  mind  is  diseased  or 
nnsoand;  in  other  words,  that  he  is  subject  to 
insane  delusions.  If,  withoQt  evidence  of  any 
kind,  he  imagines  or  conceives  something  to 
exist  which  does  not  in  fact  exist,  and  which  no 
rational  person  would,  in  the  absence  of  evi- 
dence, believe  to  exist,  then  it  is  manifest  that 
the  only  way  in  which  his  irrational  belief  can 
be  accoanted  for  Is  that  it  is  tiie  product  of 
mental  disorder.  Delusions  of  this  kind  cao 
l>e  accounted  for  upon  no  reasoni^le  theory  ex- 
cept that  they  are  the  creations  of  tltt  mind  In 
which  tbey  originate." 

In  Wade  Northup,  anpra,  approval  Is 
given  to  the  announcement  appearing  in  Ful- 
ton V.  Freeland,  219  Mo.  494,  617,  118  S.  W. 
12,  18,  131  Am.  8t  Bep.  676,  In  wUch  it  Is 
■aid  that: 

"There  is  no  such  thing  as  a  delusion  found- 
ed upon  facts.  It  is  a  mental  conception  in 
the  absence  of  facta.  If  tite  idea  entertained 
^  for  a  ba^  anything  sobstantial  it  is  not  a 
oelnsiim.  There  may  be  a  misjudcment  of 
facts,  or  there  may  be  an  accentuated  opinion 
foooded  upon  insufficient  facts,  but  not  a  delu- 
sion, rising  to  tlie  dignity  of  a  mental  aberra- 
tuu." 

Be^  alao,  the  comprehensive  notes  to 
Slaughter  t.  Heath,  127  Ga.  747.  97  8.  ffi. 
m,  ta  reported  In  27  U  B.  A.  (N.  8.)  1. 


[3]  Undoe  Inflnenoe  miffldfiDt  to  aet  aaide 

a  WiU— 

"must  be  such  as  to  overcome  the  free  volition 
or  conscious  Judgment  of  the  testator,  and  to 
substitute  the  wicked  purposes  of  another  in- 
stead,  and  must  be  the  efficient  cause,  withoot 
which  the  obnoxious  disposition  would  not  have 
been  made.  *  *  *  It  is  not  all  influence 
brought  to  bear  upon  the  mind  of  the  testator 
in  the  disposition  of  his  property  that  may  he 
denominated  undue  or  fraudulent,  as  a  friend 
or  relative,  or  even  those  in  oonndential  rela- 
tion, may  employ  argument,  or  even  persuasion, 
to  induce  a  betiuest,  so  that,  notwithstanding 
it  leaves  the  mind  free  to  act  upon  Its  own  con- 
siderations and  jndgment."  Holman's  Will, 
42  Or.  345,  368,  70  Pac.  908;  Pickett's  Wiii, 
48  Or.  127,  153.  80  Pac.  377;  Turner's  Will, 
61  Or.  1,  ^  88  tac  481. 

[4]  If  a  close  conSdentlal  relationship  ex- 
isted between  the  testator  and  the  beneficiary, 
and  the  will  as  made  is  not  consistent  with 
the  claims  of  duty  and  affection,  then  alight 
evidence  that  the  legatee  or  devisee  has  abus- 
ed the  confidence  Imposed  In  him  will  suffice 
to  InvaUdate  the  will.  Holman's  WiU,  42 
Or.  345,  359,  70  (Pac.  008,  Turner's  WiU, 
supra. 

[S]  No  oseful  purpose  can  be  served  by 
recounting  all  the  voluminous  testimony,  but 
it  wlU  be  quite  sufficient  to  refer  to  only 
BO  madt  of  the  evidence  as  la  necessary  to 
understand  the  condition  of  the  testator's 
mind  and  his  surroundings.  David  Dlgglns 
was  aged  about  79  years  when  making  the 
will,  and  he  left  an  estate  valued  at  about 
S21,000.  He  had  been  afi31cted  vrith  palsy 
for  some  time;  be  had  been  troubled  with 
a  sore  on  one  of  his  limbs,  was  chlldlah,  but 
had  no  hobbles,  and  his  memory  gradually 
failed,  e^wdally  during  the  last  two  years 
of  his  life,  although,  like  many  aged  people, 
he  possessed  an  accurate  recoUection  of  the 
events  of  his  early  life.  Although  physically 
weakened  by  the  infirmities  of  old  age,  he 
planted  and  cultivated  a  garden  in  1911  and 
1912.  He  was  accounted  a  good  trader, 
was  not  incUned  to  discuss  his  business  af- 
fairs with  other  persons,  transacted  busi- 
ness before  and  after  the  date  of  signing  the 
will,  was  set  in  his  ways,  firm  In  his  ideas, 
and  as  one  witness  expressed  It,  he  was  "a 
good  stayer,"  He  was  a  constant  reader  of 
the  newspapers,  and  discussed  with  iuteiU- 
gence  all  that  he  read.  Before  proceeding 
with  the.  discussion  it  ia  proper  briefly  to 
note  the  testimony  of  the  wltn^es  concern- 
ing the  mental  condition  of  the  testator. 

F,  F.  McCuUy  who  waa  one  of  the  attesting 
witnesses,  testified  that  he  did  not  considw 
the  testator  competent  to  transact  business 
without  aid,  because  bis  memory  was  not 
good,  altbou^,  as  cashier  of  a  bank,  he 
would  have  honored  any  checks  signed  bj 
David  Dlgglns. 

Dr.  J.  B.  Thompson,  who  was  tbe  family 
physli^n  and  had  known  tbe  deceased  11  or 
12  years,  deposed  that  be  attended  the  testa- 
tor during  his  last  sickness,  that  the  patient 
possessed  a  clear  mind  and  was  rational 
August  19,  191j^  and  that  he  was  competent 
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to  transact  bustness  until  about  10  days  be- 
fore fals  death,  during  which  period  the  mind 
was  affected  by  uriemic  poisoning. 

J.  M.  Thompson  said  that  he  was  intimate- 
ly acquainted  with  the  testator  the  last  two 
years;  that  during  tliat  period  he  was  a  floe 
entertainer  on  whatever  subject  was  discus- 
sed. 

Mrs.  Nathan  Tryon  believed  that  his  mind 
during  the  last  two  years  was  Just  the  same 
as  it  always  had  been,  and  she  could  not  see 
anything  wrong  with  his  mind  at  all. 

J.  B.  Streeter  testified  that  his  mind  seem- 
ed always  to  be  all  right,  and  that  he  was 
not  different  from  most  people  except  that 
he  was  afflicted  with  palsy. 

Charles  Scott  testified  that  be  had  been  ac- 
quainted with  David  Digglns  since  1898,  and 
saw  the  latter  In  August,  1912,  and  observed 
nothing  unusual  in  his  appearance. 

Wesley  Duncan  knew  Digglns  since  1879, 
and  met  him  quite  frequently  during  the 
two  years  before  his  death;  that — 
"he  waji  like  most  old  men;  as  he  got  old  and 
feeble  he  was  more  feeUe.  Ordinarily  his  mind 
was  good.  He  got  more  foi^tfnl  as  he  got 
older  and  a  little  more  easily  e^ted." 

J.  A.  Bumble,  upon  returning  from  Cali- 
fornia on  March  24,  1912,  noticed  that  Dig- 
ging had  failed  pliysically  and  to  some  extrait 
mmtally. 

El.  T.  Boup,  a  tanner  and  vice  president  of 
the  First  Bank  of  Joseph,  when  speaking  of 
his  physical  condition  during  the  last  year  of 
his  life,  said  that  he  had  failed  rl|^t  along 
like  any  man  wonld  naturally,  both  mentally 
and  physically,  and  was  inclined  to  tell  the 
same  thing  over  once  In  awhile,  like  any  old 
person  would  do. 

Frank  Stevenson  said  that  hla  health  fail- 
ed during  the  last  two  years  of  his  life,  but 
could  not  say  so  much  about  his  mental  con- 
dition. 

N.  C.  Longfellow  testified  that  during  the 
last  two  years  of  his  life  his  health  failed 
decidedly,  and  that  his  memory  was  failing 
him  fast. 

Charles  McLane  stated  that  during  the  last 
two  years  of  his  life  "he  was  like  any  old  man; 
he  was  feeble  In  health,"  and  childish,  but 
could  not  say  that  his  ability  to  transact 
business  was  affected. 

S.  H.  Warfleld,  a  brother-in-law,  saw  him 
in  April,  1912,  at  which  time  he  seemed  to 
be  more  childish  and  nervous  than  before, 
but  did  not  observe  much  difference  in  his 
memory. 

The  attorney  who  drew  the  will  and  Mal- 
vlna  A.  Digglns  stated  tiiat  the  testator  was 
competent  to  dispose  of  bis  properiy  and  to 
transact  business,  while  Thomas  L.  Digglns 
testified  to  the  contrary.  There  is  evidence, 
however,  to  the  effect  that  before  the  will 
was  opened,  and  at  a  time  when  the  con- 
testant believed  that  he  was  made  the  prin- 
cipal beneflciary,  he  stated  that  "they  would 
break  feOfiOQ  before  they  would  break  the 
wlll.'^ 


BBPQBTItB  <Or. 

The  contestant  urges  with  much  emphasis 
the  claim  that  his  father  entertained  an  un- 
founded belief,  amounting  to  a  delusion,  that 
he  had,  before  making  bis  will,  given  to  the 
sou  $15,000  or  ¥20,000;  that  such  ddnsion 
affected  the  terms  of  the  will ;  and,  further, 
that  the  provisions  of  the  will,  when  applied 
to  Leroy  G.  Isley,  were  glaringly  Inconsistent 
with  the  conditions  surrounding  the  stepson, 
but  were  entirely  congruous  and  harmonious 
when  applied  to  the  deceased's  nephew, 
Charles  Digglns,  who  had  since  died.  So  far 
as  pertinent  to  the  inquiry  the  evidence  will 
be  briefiy  noted.  The  contestant  testified 
that  his  father  told  blm  In  March  or  April 
of  1912,  which  was  probably  after  the  will 
bad  been  executed,  that: 

"  'What  I  have,*  he  saya,  *you  will  get  What 
I  have  will  never  go  out  of  the  Digglns'  name.*  " 

The  testator  told  the  attorney  who  pre- 
pared the  win  that: 

"In  the  past  he  had  helped  his  son,  probably 
giving  him  altogether  something  like  $15,000 
or  120,000  and  tiiat  his  son  was  worth  probably 
three  or  four  times  as  mach  as  be  was,  and  litat 
he  did  not  want  to  leave  him  owe  $100.'* 

Vnttng  the  period  of  about  two  years  when 
David  Digglns  and  his  wife  were  separated, 
the  former  made  his  home  with  Thomas  K 
Dlggins;  and  at  some  time  during  that  pe- 
riod, probably  In  1906,  but  before  the  recon* 
cillatlon  between  David  Dlggins  and  hla 
wife,  when  every  circumstance  pointed  to 
the  complete  absence  of  any  possible  undue 
infiuence,  the  testator.  In  a  conversation  with 
Charles  Scott— 

"talked  about  Tom,  and  he  said  he  had  given 
him  all  he  intended  to;  that  he  had  helped  him 
lots  when  he  was  getting  started,  and  he 
wouldn't  give  him  any  more.  What  he  had  he 
would  give  to  some  one  else." 

The  contestant  testified  that  In  about  1893 
he  purchased  from  the  father  160  acres  of 
land  known  as  the  Hurst  place,  giving  there- 
for a  span  of  colts  valued  at  $330  and  a  set 
of  harness  priced  at  about  $45,  and  that  the 
land  had  been  previously  valued  at  $800, 
and  a  short  time  afterwards  the  son  pur- 
chased from  his  father  more  land  valued  at 
approximately  $4,600,  about  600  acres  being 
the  total  amount  of  land  conveyed  by  the 
testator  to  the  contestant.  The  father  had 
given  the  son  $30  In  money,  a  horse,  and  a 
cow  and  in  1905  loaned  him  $1,000  which 
was  repaid.  At  the  time  of  the  trial  Thom- 
as Lk  Digglns  owned  1,800  or  2,000  acres 
of  land,  and  the  value  of  his  worldly  pos- 
sessions, when  compared  with  the  estate  of 
his  father,  was  about  as  stated  by  the  tes- 
tator. 

The  record  shows  conclusively  and  with- 
out any  contradiction  that  David  Dlggins 
was  attached  to  hla  son  and  took  much  pride 
in  the  fact  that  the  contestant  had  acquired 
considerable  proper^,  and  while  It  was  not 
literally  true  that  the  son  had  been  given 
$15,000  or  $20,000,  stlU  the  father  no  doubt 
considered  that  the  transactions  already  nar- 
rated were  helpful  to  the  son  to  the  extent 
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tbat  vltbont  ttiem  he  would  not  have  pros- 
pered, but  by  reason  of  them  he  was  enabled 
to  acdiiere  the  success  afterwards  attained. 
The  contestant  purchased  the  Hurst  place 
for  one-half  the  price  prerlonsly  placed  upon 
iL  The  testator  may  have  overestlniated 
the  assistance  he  gave  to  the  son,  and  to  that 
extent  misstated  the  facts,  but  It  Is  more 
than  a  plausible  explanation  to  say  that  It 
Is  fair  to  assume  that  the  testator  belteved 
from  what  he  had  actually  given  the  son, 
loaned  to  him  and  sold  to  him,  when  consid- 
ered with  relation  to  all  the  surrounding  cir- 
cumstances and  In  connection  with  all  that 
followed,  tbat  he  had  helped  the  son  to  get  a 
■tart  In  Ufa  and  tbat  aoch  start  was  a  help 
and  wOTth  mnch  to  the  son ;  and,  when  thus 
flewlng  the  situation  of  Darld  DU^rins,  at 
the  same  time  ke^dng  in  mind  the  &ct  that 
0ie  reccwd  dladoeea  that  the  ftither  was  not 
mistaken  when  he  spoke  of  the  value  <it  the 
property  possessed  by  the  son.  fba  conduslon 
folUnra  tbat  the  testator  was  not  laboring 
under  a  ddnstim  which  uttected  any  of  the 
proTiaions  of  the  wilL  Fulton  r.  Freeland, 
supra;  Jackatm  r.  Hardin,  83  Uo.  175,  183 ; 
Hall  T.  Ferry,  87  He.  509,  83  AtL  160,  47 
Am.  St  BepL  352,  858. 

It  Is  true  that  the  terms  of  the  will  fitted 
the  position  in  which  Charles  Dlggins  was 
l^ced  more  closely  than  that  of  Leroy  G. 
Isley.  The  nephew  was  younger  than  the 
steiwMi,  who  at  the  time  of  the  execntlcm  of 
the  win  was  nearly  21  years  of  age.  Xeroy 
O.  Idey  lived  with  his  mother  and  stepfa- 
ther, while  they  were  living  together,  until 
about  1909,  when  he  engaged  In  fanning  and 
stock  raising,  and  was  so  employed  in  March, 
1912.  It  most  be  remembered,  however,  that 
Leroy  O.  Isley  had  been  practically  raised  by 
David  Dlggins.  and  that  the  stepfather  al- 
ways thought  a  great  deal  of  the  stepson, 
qwke  highly  of  him,  and  when  conferring 
with  his  attorney  about  the  dlspoBltl<m  of 
his  property  the  testator  stated  laiat  "he  had 
t  stepson  that  he  had  brought  up  hlmaelf, 
and  be  wanted  to  take  care  at  him,"  wtaUe 
there  la  nothbig  to  indicate  that  the  deceased 
was  particularly  interested  in  Charles  Dlg- 
Clns. 

Uudi  was  claimed  for  what  Thomas  L. 
Dig^s  testified  about  what  his  fatiier  said 
concerning  a  check  and  Wes  Isley.  The  state- 
ment was  made,  however,  only  a  few  days 
before  the  death  of  David  Dlggins,  during 
the  10-day  period  when,  according  to  the 
testimony  of  Dr.  J.  H.  Thompson,  he  was  not 
competent  to  transact  business,  and  on  an 
occasion  when  Thomas  L.  DiggUis  says  he — 
"foond  father  out  of  his  head.  He  did  not 
know  me  when  I  first  went  in.  He  just  looked 
dp.  I  laid  mj  had  [hati  down  and  was  there 
a  few  minutes,  and  he  looked  up  and  appar- 
ently knew  me." 

The  record  pictures  an  old  man  who  was 
ditldlsh,  whose  memory  was  failing,  and  who 
«*■  weakened  by  the  Infirmities  of  advanc- 


ed age,  but  who,  nevertSielees,  was  firm  in 
his  convictions,  and  when  he  made  his  will 
understood  the  business  In  which  he  was 
engaged,  had  a  knowledge  of  his  property, 
and  knew  bow  he  wished .  to  dispose  of  It 
among  those  entitled  to  his  bounty.  The 
diq^uted  writing  reflects  the  deliberately  ex- 
pressed and  carefully  considered  wishes  of 
the  testator  unaitected  by  the  wishes  or  In- 
fluence of  any  other  persons.  The  standard 
by  which  to  measure  the  validity  of  the  dis- 
puted writing  is  not  what  disposition  of  the 
property  would  have  been  made  by  most  per- 
sons, or  even  by  some  others,  but  the  test  la 
as  hereinbefore  stated. 
The  decree  of  the  circuit  court  is  affirmed. 


BBUBL  V.  WALLOWA  OOUNTT. 
(Snpreme  Court  of  Oregon.    May  26,  1916^ 

1.  Statutes  «=»123— Thu— OouirrT  Hioh- 

W  ATS—  V  AOATION . 

L.  O.  L.  I  6279.  autboriaing  the  vacation 
of  county  roads  and  highways,  is  not  repugnant 
to  Const,  art.  4,  |  20,  providing  Chat  every  act 
shall  embrace  but  one  subject  and  matters  prop- 
erly connected  therewith,  which  subject  shall 
be  expressed  in  the  title,  the  title  of  Laws  1903, 
p.  262,  of  which  section  6279  la  a  re-enactmentt 
being  "to  provide  (or  the  laying  out.  establish- 
ing, constructing,  improring,  and  relocating  of 
county  roads,  for  the  eatablUhment  of  road  dis- 
tricts, the  appointment  of  supervisors,"  etc., 
since  the  title  of  an  act  need  not  express  all 
matters  connected  with  the  subject  and  embod- 
ied in  the  enactment,  so  long  as  It  is  fairly  aa 
Index  to  the  proposed  legislation. 
_[Ed.  Note^For  other  cases,  see  Statutes, 
Gent  Dig.  |i  176-188;  DecTDig.  «b>123.] 

2.  BTATtrrss  «s»123— Txilb— Ahbhoinq  Aot 
— CoNSTrnmoNALixr. 

L.  O.  L.  i  6279,  authorizing  the  vacation 
of  county  highways,  a  re-enactment  of  Laws 
1908,  p.  262,  if  repugnant  to  Const,  art.  4.  S 
20,  providing  that  every  act  shall  embrace  but 
one  subject  and  matters  properly  connected 
therewith,  which  subject  shall  oe  ezpresoed  in 
the  title,  was  cured  by  Laws  1913,  p.  296.  enti- 
tled "An  aa  to  amend  section  6279  of  L.  O.  L., 
relating  to  petitions,  for  road  dedication  and 
acceptance,"  since  thereby  the  whole  of  the  sec- 
tion amended  served  as  a  title  to  the  law  of 
1913. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  IS  176-183;  Dec  Dig.  «=»123.] 

3.  HiOHWATS  «=»77— Vacation— Statuix. 

Under  L.  O.  L.  f  ^t79,  providing  for  the  va- 
cation of  county  highways,  and  requiring  that 
a  petition  for  the  laying  out  or  vacating  of  such 
a  highway  shall  specify  the  place  of  beginnine, 
the  utermediate  points,  and  the  place  of  termi- 
nation, where  the  petition  described  tbe  road  to 
be  vacated  by  name,  and  aa  beginning  at  Its 
connection  with  another  named  road  on  a  cer- 
tain township  line,  336  feet  north  of  a  certain 
comer  of  a  subdivision  of  a  given  section  in  a 
given  road  district,  thereafter  giving  the  general 
direction  of  the  highway,  the  sections  over  which 
it  crossed,  to  where  it  connected  with  a  speci- 
fied public  road,  and  there  terminating,  40  rods 
west  of  a  comer  of  a  sectional  subdivision,  there 
was  full  compliance  with  the  statute  in  respect 
to  locating  tbe  road. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  §{,263-276;  Dec.  Dig.  «=>77.1 
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4.  Htohwats  «=»77— Vacatiow— Rbview  ow 

PBOCEED1NG&— PbKBOMPTIONS— Fin  DIN  Ofl. 
Under  L.  O.  L.  S  605,  providing  that  a  writ 
of  review  efaall  be  allowed  where  an  inferior 
tribunal  appears  to  have  exercised  its  judicial 
fuDctioDs  erroDeousl?,  or  to  have  exceeded  ita 
jurisdiction,  to  the  injury  of  svme  substantial 
riglit  of  the  plaintiff,  where,  on  appeal  from  e 
decision  of  the  circuit  court  dismissing  such 
writ  to  re-examine  the  action  of  the  county  court 
Id  vacating  a  hiffhway,  the  evidence  which  was 
before  the  county  court,  aa  to  the  right  of  re- 
in or  stra  tors  to  be  counted  as  opposed  to  the  va- 
cation, was  not  incorporated  in  the  record,  the 
Supreme  Court  could  not  presume  that  the 
ctwnty  court  erred  in  ezcludiug  Qiem  from  con- 
aideratioD,  aa  opposed  to  the  vacation,  since, 
the  county  court  having  jurisdiction  of  the  pro- 
ceedings, the  burden  was  on  plaintiff  seeking  to 
have  the  proceedings  set  aside  on  writ  of  review 
to  show  that  it  erred  or  exceeded  its  jurisdic- 
tion, and  aiso  that  such  error  injured  some  sub- 
stantial right  of  the  plaintiff,  as  required  by  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  263-276;  Dec  Dig.  *=>77.] 

5.  Highways  «=»77— Vacation  —  Notice  to 

XbEUONSTBATOBft— 8TATUTB8. 

Under  L.  O.  L.  S  6288,  requiring  the  coun- 
ty court  to  publicly  read  the  report  of  the  view- 
ers, in  proceedings  to  vacate  a  highway,  on  two 
different  days  of  the  same  term;  and  then  to 
proceed  as  indicated,  where  the  petitioners  filed 
a  motion  contesting  the  qualifications  of  certain 
signers  of  the  remonstrance,  it  was  not  a  pre- 
requisite to  a  valid  vacation  that  service  of  the 
motion  be  had  upon  the  remonstrators  or  their 
attorneys  before  hearing,  since  a  proper  peti- 
tion, accompanied  by  proof  that  the  statutory 
notices  have  been  posted,  fulfills  the  require- 
ments of  law  as  to  service  of  process  in  such  pro- 
ceedings, while  to  invalidate  them  for  want  of 
ao  additional  notice  of  each  step  taken  would 
reader  the  road  laws  practically  unenforceahie. 

[Ed.  Note^For  other  cases,  see  Highways, 
Cent.  Dig.  H  263r-276;  DecTDig.  «s»77.] 

In  Banc.  Appeal  from  Circuit  Court,  Wal- 
lowa County;   J.  W.  KDOwles,  Judge. 

Peter  Heuel  obtained  a  writ  of  review  to 
re-examlDe  the  action  of  tbe  County  Court  of 
Wallowa  County  in  vacating  a  highway. 
Writ  dismissed,  and  plaintiff  appeals.  Af- 
firmed. 

Tbe  plaintiff  obtained  a  writ  of  review  to 
re-ezamlne  the  action  of  the  county  court 
of  Wallowa  county  in  tbe  matter  of  vacat- 
ing a  county  highway.  The  circuit  court  dis- 
missed the  writ,  thereby  affirming  tbe  pro- 
ceedings of  the  county  court,  and  plaintiff 
appeals. 

A.  M.  Runnells,  of  Joseph,  and  J.  A.  Bur- 
leigh, of  Enterprise,  for  appellant.  O.  M. 
Corklns,  Dist  Atty.,  of  Enterprise,  for  re- 
spondent 

BEAN,  J.  [1,  2]  It  Is  maintained  by  coun- 
sel for  plaintiff  that  the  act  of  1003  (Laws 
of  Oregon  1903,  p.  262 ;  L.  O.  i  6270),  In 
so  far  as  the  same  authorizes  the  vacaticm 
of  county  roads  and  highways,  is  repugnant 
to  article  4,  {  20,  of  the  state  Constitution, 
which  provides  that: 

"Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.    But  it 


any  subject  shall  be  embraced  In  an  act  which 
shall  not  be  expressed  in  tbe  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall 
not  be  expressed  in  the  title." 

This  contention  cannot  be  upheld.  The  act 
of  1003  was  In  effect,  allbough  not  so  ex- 
pressed In  the  title,  a  revision  or  re-enact- 
ment of  seTeral  sections  of  the  road  laws, 
for  tbe  purpose  of  publication  in  pamphlet 
form  for  distribution  to  road  superrlsors. 
In  form  the  act  repealed  the  old  statute  re- 
lating to  tbe  same  matter.  The  title  of  the 
act  assailed  Is  aa  follows: 

"To  provide  for  laying  out,  establishing,  con- 
structing, improving,  and  relocating  county 
roads;  providing  for  the  establishment  of  road 
districts  and  tbe  appointment  of  supervisors 
therein,  and  prescribing  their  duties  and  com- 
pensation ;  providing  for  a  board  of  county  road 
viewers,  and  for  the  appointment  of  a  county 
road  master,  prescribing;  their  duties  and  fixing 
their  compensation;  providing  for  tbe  levy  and 
collection  of  the  general  tax,  and  for  the  man- 
ner of  expending  the  same:  providing  for  the 
special  improvement  of  county  roads  by  district 
taxation,  for  holding  district  meetings,  and  pre- 
scribing the  qualifications  of  voters  at  such 
meetings;  proviiUng  for  roada  of  public  ease- 
ment, and  the  manner  of  laying  out  and  Improv- 
ing the  same;  providing  for  tbe  construction 
and  maintenance  of  roads,  bridges  and  fences; 
providing  penalties  for  violations  of  this  act; 
fixing  the  compensation  of  surveyors  and  their 
helpers;  and  repealing,"  etc. 

It  la  contended  that  the  matter  of  vaca- 
tion of  county  roads  Is  not  expressed  In  the 
title  of  the  act  The  language  of  our  funda- 
mental law,  "Every  act  shall  embrace  but 
one  subject,  and  matters  properly  connected 
therewith,  which  subject  shall  be  expressed 
In  the  title,"  clearly  indicates  that  it  Is  not 
necessary  for  the  title  of  an  act  to  express 
all  of  the  matters  connected  with  the  sub- 
ject and  embodied  In  the  enactment  other- 
wise the  title  would  be  practically  a  dupli- 
cate of  the  law  Itself.  The  vacation  of  a 
road  and  highway  Is  undoubtedly  connected 
with  the  subject  mentioned  In  the  title  of 
the  act  In  question.  It  cannot  be  said  that 
this  provision  Is  wholly  foreign  to  such  sub- 
ject The  title  was  a  fair  Index  to  the  pro- 
posed legislation.  All  of  the  provisions  of 
the  law  are  relevant  to  the  subject.  There- 
fore the  act  is  not  In  conflict  with  the  con- 
stitutional requirement  Clemmensen  v.  Pe- 
terson, 35  Or.  47,  56  Pac.  1015 ;  Corrallls  & 
E.  R.  Co,  V.  Benson,  61  Or.  359,  121  Pac.  418; 
Bailey  v.  Benton  County,  61  Or.  390,  111  Pac. 
376,  122  Pac.  755;  Eastman  r.  Jennlngs- 
McRae  Logging  Co.,  69  Or.  1,  138  Pac.  216, 
218;  Gantenbeln  t.  West  144  Pac.  1171, 
1173.  We  enter  Into  no  extended  discussion 
of  this  Important  subject  for  the  reason  that 
the  proceedings  reviewed  were  governed  by 
the  act  of  1913  (Gen.  Laws  of  Or.  1913,  p. 
206),  amending  the  former  act  (section  6279, 
L.  O.  Lk) ;  and.  If  there  was  any  defect  in 
the  title  to  the  earlier  law.  It  was  cured  by 
the  amendatory  act  Tbat  Is,  the  whole  of 
the  section  amended  served  as  a  title  to 
the  later  Matnte.   Pacific  MiUing  ft  E.  Co. 
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T.  Portland,  65  Or.  349,  385,  133  Pac.  72, ' 
46  L.  R.  A.  (N.  S.)  363 ;  Parks  v.  State.  110 
Ga.  T60,  36  S.  E.  73.    The  statute  relating 
to  county  roads  has  been  In  existence  since 
ISOO,  and  during  that  time  the  Legislature 
has  not  Indicated  an  intention  to  change  the 
law  in  respect  to  vacating  county  roads.   The  J 
several   enactments   contain   different  Ian* 
guage  but  are  substantially  to  the  same  effect 
In  this  regard.    Section  6279,  L.  O.  L.,  re-  ^ 
quires  that  a  petition  for  laying  out  or  va- 1 
eating  a  county  road  shall  specify  the  place . 
of  beginning,  the  Intermediate  points,  If 
any,  and  the  place  of  termination  of  soch  | 
road.    It  Is  argued  by  plalntlfTs  counsel ' 
that  this  requirement  of  the  statute  was  not ' 
compiled  with.    The  petition  describes  the  ' 
road  proposed  to  be  vacated  by  name,  and  as  , 
beginning  where  the  same  connects  with  an- 1 
other  road  named,  on  certain  township  line,  ^ 
S36  feet  north  of  a  certain  comer  of  a  sub- ' 
division  of  a  given  section  In  a  given  road  ' 
district,  then  the  general  direction  Is  given,  I 
the  sections  over  which  it  crosses,  to  where 
the  same  connects  with  a  public  road  "known  I 
as  the  Imnaha  road,"  there  terminating  40  ' 
rods  west  of  a  certain  comer  of  a  sectional 
Bubdl  vision. 

13]  The  object  of  tbe  petition  and  notice 
Is  to  Inform  the  people  Interested  what  road 
Is  asked  to  he  vacated.   The  points  of  ter- 
mini of  tbe  road  described  in  the  petition  I 
are  spedflcally  deBned.    The  intermediate  | 
points  are  plainly  delineated  by  describing  i 
the  whole  route  of  the  road.    The  petition  I 
compiles  strictly  with  the  statutory  require- ' 
ment.   Proof  of  the  posting  of  notice  as  dt- 1 
rected  by  the  statute  was  made,  and  Is  not 
questioned.    Therefore  the  county  court  ac- 1 
quired  Jurisdiction  in  the  matter.    Ames  v.  | 
Union  County.  17  Or.  600.  22  Pac.  IIS ;  Fea- 
glns  T.  Wallowa  County,  92  Or.  186.  123 
Pac.  902. 

[4]  The  next  qaestlon  for  consideration 
arises  as  follows:    The  petition  contained 
the  names  of  46  persons,  46  of  whom  the 
county  court  found  were  qualified  to  sign 
the  same.   There  were  6fi  iJgners  to  the  re- 
monstrance filed.    Of  these  the  court  found 
that  38  were  qualified  remonstrators.  After 
tte  report  of  the  viewers  was  filed,  the  at- 
torneys for  the  petitioners  fiied  a  motion : 
cmtesting  the  qualifications  of  8  of  the  re- 
monstrators for  tbe  reason  that  the  same 
persons  had  signed  the  petition,  and  object- 
ing to  10  as  "not  freeholders,  nor  owners  of 
real  property  within  road  districts  Nm.  6, 
23.  or  32,  Wallowa  county.  Or.,  and  there- 
fore not  qualified  to  sign  said  remonstrance," 
and  7  others  for  the  reason  they  did  not  re- 
side in  either  of  the  road  districts  through 
which  the  road  passed.    The  connty  court 
investigated  the  qnalificaUons  of  the  remon- 
strators, as  well  as  of  the  petltlonerB,  and 
made  the  flndlngs  above  referred  to,  and  de- 
dded  that  the  remonstrance  was  not  snffl- 
deot  to  overcome  the  petition. .  Tbe  potion 
the  writ  of  reriew  alleges  that  tbe  coun- 


ty court  erred  in  striking  from  the  ronon* 
strance  the  names  of  7  signers  thereon  for 
the  reason  that  said  signers  were  not  free- 
holders within  either  of  the  road  districts  in 
which  the  road  is  located.  This  seems  to  be 
the  principal  error  relied  upon.  If  conced- 
ed, this  would,  taken  alcme,  add  7  more 
names  to  the  remonstrance,  making  4S, 
which  would  equal  tbe  number  of  petitioners 
but  would  not  outweigh  the  same.  AVe  pass 
this  point 

The  return  to  the  writ  discloses  that  the 
motion  questioned  the  qualifications  of  these 
7  remonstrators,  as  wlU  be  seen  from  the 
quotation  above,  on  the  ground  that  "said 
persons  are  not  freeholders."  The  addition- 
al assertion  In  the  motion  as  to  the  lack  of 
ownership,  by  these  signers,  of  property  In 
the  road  districts,  does  not  change  the  first 
challenge.  This  motion,  however,  Is  material 
only  as  indicating  tbe  reason  of  the  ruling 
of  the  county  court,  and  on  this  account  we 
have  glTea  the  same  due  consideration.  The 
record  shows  that  the  county  court  ezdnd- 
ed  names,  from  both  the  remon^ance  and 
the  petitlim,  that  were  not  embraced  in  the 
motUin.  This  indicates  that  tbe  county 
court  did  not  base  its  decisicm  entirely  upm 
the  ground  q>ecifled  In  tbe  motion. 

SecdODS  8279  and  6286  presnlbe  tiiat  road 
petitions  and  reuumstnuices  shall  be  signed 
by  freeholders  of  tbe  connty  residing  in  the 
road  dirtrtct  or  districts  wbere  tbe  road  af- 
fected fa  located.  It  Is  not  essential  that 
the  real  estate  owned  by .  such  -  elgnatorial 
persons  be  situate  in  any  particular  road 
district  or  districts  In  the  county.  We  note 
this  as  a  preface  to  avoid  any  misunder^ 
standing,  and  not  because  It  is  so  contendr 
ed  by  counsel  for  ^tber  side.  The  connty 
court  havliv  acquired  jurisdiction  of  tbe 
road  proceedings,  as  above  noted,  it  Is  incum- 
bent npou  plaintiff  In  order  to  have  tbe  pro- 
ceedings set  aside  upon  a  writ  of  review  to 
show  that  the  county  court  erred  In  the  ex- 
ercise of  its  Judicial  functions  or  exceeded 
Its  Jurisdiction,  and  also  that  such  error 
was  to  the  injury  of  some  substantial  right 
of  the  plalntUL  L.  O.  U  S  605.  In  otber 
words,  error  will  not  be  presumed.  And  a 
mere  Irregularity  In  subsequent  proceedings, 
after  Jurisdiction  has  once  been  obtained, 
will  not  vitiate  the  adjudication.  French- 
Glenn  Co.  V.  Harney  County.  86  Or.  138,  68 
Pac.  35;  Jensen  v.  Oorry  County.  66  Or. 
64,  106  Paa  96w 

The  county  court  in  its  inquiry  as  to 
whether  or  not  tha  remonstrators  were 
qualified  to  sign  the  same  were  referred,  and 
had  access,  to  the  assessment  rolls  and  rec- 
ords of  the  county.  No  afildavit  as  to  tbe 
qualification  of  the  signors  thereto  accom- 
panied the  remonstrance.  The  return  to  tbe 
writ,  which  is  the  only  eridence  necessary 
to  examine  (Cnrran  v.  State,  68  Or.  164.  99 
Pac.  420),  discloses  that  the  county  court 
beard  tbe  matter  and  found  aa  i^ve  stated. 
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No  regnest  was  made  for  more  spedflc  find- 
ings by  either  the  county  court  or  the  cir- 
cuit court  The  evidence  before  the  coun- 
ty court  In  regard  to  the  remonstrators' 
right  to  be  counted  In  the  road  matter  was 
not  Incorporated  in  the  record  In  this  ac- 
tion to  rertew  the  road  proceedings.  The 
record  of  the  rulings  of  that  coart  does  not 
show  ttiat  any  remonstrators  were  exclud- 
ed, for  the  reason  that  th^r  real  estate  was 
not  situated  in  either  of  the  road  districts, 
or  tliat  the  decl^on  of  the  county  court  was 
based  upon  any  requirement  as  to  signa- 
tures, except  as  provided  by  the  statute.  It 
is  not  shown  by  the  record  that  the  persons 
mentioned  in  the  motion  referred  to,  or  those 
held  not  to  be  legal  remonstrators,  were 
freeholders  of  the  county  of  Wallowa  or 
elsewhere,  or  that  they  resided  In  either  of 
the  road  dlstricta  Therefore  we  cannot 
presume  that  the  county  court  erred  In 
drawing  itq  conclusion  frmn  the  evidence 
which  it  liad  before  It,  but  which  Is  not  be- 
fore this  court 

[fi]  It  Is  alleged  that  tlie  county  court 
erred  In  ^oceeding  wltb  the  bearing  of  the 
moti<ni  of  the  petitlonerB;  and  aa  to  the  le- 
gality  of  the  signatures  on  the  remonstrance 
without  the  service  of  tbe  mottrai  open  the 
remonstrators  or  their  attorney.  We  do  not 
find  any  record  of  t3ie  appearance  of  any  at- 
torney for  the  remoDsttators  prior  to  the 
filing  of  the  motion.  No  appearance  an 
attorney  for  either  side  is  noted  In  the  coun- 
ty court  Journal.  All  of  the  Interested  par- 
ties should  have  bad  ample  opportunity  to 
present  tbeSr  cilalms  In  the  matter.  Howev- 
er, no  showing  by  aflBdavlt  or  otherwise  was 
made  at  any  time  to  apprise  the  county 
«mrt  that  any  of  the  parties  had  any  far- 
ther facts  to  present,  or  any  request  for  any 
further  hearing  in  the  matter.  The  mem- 
bers of  our  county  courts  are  not  all  law- 
yers, and  the  aame  nicety  as  to  rules  of 
practlGe  cannot  be  npected  to  prevail  In 
that  court  as  attorneys  are  aocu^xuned  to 
in  the  higher  courts. 

The  remonstrance  was  filed  on  March  4. 
1914.  The  report  of  the  viewers  is  dated 
May  29,  1914.  The  county  court  declared 
the  road  vacated  July  6,  1914.  Section  6288, 
L.  O.  I*,  requires  the  county  court  to  publicly 
read  the  report  of  the  viewers  In  such  a  pro- 
ceeding, on  two  different  days  of  the  same 
term,  and  then  directs  the  court  to  proceed 
as  therein  Indicated.  We  understand  that 
the  provision  of  the  law,  as  to  two  separate 
proclamations  of  the  report  is  for  the  pur- 
pose of  Informing  those  particularly  inter- 
ested and  the  public  generally  of  the  action 
which  is  recommended,  and  that  the  road 
matter  is  under  consideration  by  the  court 

Any  petitioner  or  remonstrator  in  a  road 
case,  who  does  not  care  to  rely  solely  upon 
the  county  court,  can  easily  ascertain  the 
tlmn  when  the  report  will  be  read  and  the 


matter  finally  heard.  A  proper  petition,  ac- 
companied by  proof  that  the  statutory  no- 
tices have  been  posted,  fulfills  the  require- 
ments of  the  law  as  to  ser\'ice  of  process  In 
such  cases.  And  to  Invalidate  road  pro- 
ceedings for  want  of  an  additional  notice  of 
each  step  taken  therein  by  the  court  would 
render  the  road  laws  practically  impoBsible 
of  enforcement  in  case  of  any  objection,  and 
defeat  their  purpose.  It  was  the  duty  of 
the  county  court  under  the  statute  to  ascer* 
tain  the  number  of  remonstrators,  In  the  ab- 
sence of  any  motion.  Such  motion  wotild  not 
necessarily  change  the  mode  of  procedttre. 
At  the  most  the  matter  complained  of  as 
to  want  of  notice  was  an  irregularity,  and 
did  not  nullify  the  action  of  the  court 

The  petition  for  the  writ  of  review  and 
the  return  made  in  obedience  to  the  writ  do 
not  show  an  error  to  the  injury  of  any  sub- 
stantial right  of  plaintiff.  Therefore  the 
Judgment  of  the  circuit  court  affirming  the 
action  of  the  county  court  Is  affirmed. 


MADDEN  et  at  v.  CONDON  NAT.  BANK. 
(Supreme  Court  of  Oregon.   May  25,  1915.) 

1.  Appbal  and  Ebrob  $=^261— Pbbsentatior 
OF  Gbounds  or  RsviBW  IN  GouBT  Below— 
NBCBssrrr. 

Improper  argument  of  counsel  cannot  be 
reviewed  where  there  was  no  exception  below  to 
the  ruling  of  the  court  thereon. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Brtor,  Cent  Dig.  {  1600;  Dec  Dig.  «s>261.] 

2.  Tbovbb  and  Convbbsion  ^»1— "Convbb- 
bion"— What  Constitutes. 

Conversion  conaists  in  the  exercise  of  do- 
minion and  control  over  property  inconsiatent 
with,  and  in  denial  of,  the  rights  of  the  true 
owner  or  the  party  haying  the  right  to  posses- 
sion. 

(Eld.  Note.— For  other  cases,  see  Trov^  and 
Conversion,  Cent  Dig.  8S  1,  2 ;  Dec  Dig.  ^=31. 

For  other  deSoitions,  see  Words  and  Phrases^ 
B^rst  and  Second  Series,  Conversion.] 

3.  Tboveb  and  Convebsion  ^=>1— Defenses. 

It  is  a  defense  to  an  action  for  conversion 
that  plaintiff  was  not  damaged. 

[Ed.  Note.— For  other  cases,  see  Tnxm  and 
Conversion,  Gent  Dig.  §f  1,  2;  Dec.  Dig.  «=>1J 

4.  TBIAL   ^>251  — iHBIBIXOnOHS— Appuca- 

tion  to  Issues. 

In  an  action  for  the  conversion  of  collateral 
security,  where  defendant  alleged  that  the  col- 
lateral was  still  in  Its  poesession  undisposed 
of  and  subject  to  the  conditions  under  which  it 
was  first  disposed,  an  instruction  that  the  ques- 
tion in  the  case  was  whether  defendant  was 
authorized  to  make  the  disposition  of  the  secu- 
rity "admitted  by  all  to  have  been  madtf'  was- 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent> 
SS  S87-W;  Dec.  Dig.  ^261.1 

In  Banc  Appeal  from  Circuit  Court,  Gil- 
liam County;  D.  R.  Parker,  Judge. 

Action  by  New  Madden  and  B.  L.  Madden 
against  the  Condon  National  Bank.  From  a 
Judgment  for  plaintiffs,  d^6ndant  appeals. 
Reversed  and  remanded. 
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Tbla  la  an  acthm  for  dasaages  for  the 

conTendon  of  collateral  aecarltles.  In  1909, 
acGonUng  to  the  cwnplalnt,  tbe  plaintiffs 
were  indeed  to  the  defendant  ban):  In  the 
Bum  of  94,000,  evidenced  by  two  promissory 
notes.  For  the  purpose  of  seen  ring  tbe  pay- 
ment of  ttila  debt  they  deUrered  the  defend- 
ant three  promissory  notes,  of  ttie  face  val- 
ue of  9Q,000  each,  which  had  been  executed 
and  delivered  to  the  plaintiff  New  Madden 
in  1908.  These  collateral  notes,  maturing, 
respectlTely,  four,  flTe,  and  six  years  after 
date,  were  secured  by  a  mortgage  upon  1,860 
acres  of  land,  and  this  mortgage  was  assign- 
ed to  defendant;  such  transfer  being  sign- 
ed by  both  plaintiffs,  who  are  husband  and 
wife.  The  agreement  between  plaintiffs  and 
defendant  was  that  defendant  should  collect 
tbe  collateral  notes  and  apply  tbe  proceeds 
first  to  the  payment  of  plaintiff's  debt,  and 
deliver  the  overplus  to  them,  and  that,  If 
defendant  should  collect  only  enough  to  sat- 
isfy plaintiff's  debt,  tbe  collateral  remaining 
should  be  returned  to  them ;  that  tbe  defend- 
ant wrongfully  and  fraudulently,  conspiring 
with  the  makers  of  the  collateral  securities, 
compromised  and  discharged  the  notes  and 
mortgage  for  lees  than  the  face  value,  with- 
out notice  to  plaintiffs  and  without  their 
consent. 

Defendant  in  its  answer  admits  the  alle- 
gati<ms  relating  to  tbe  indebtedness  and  the 
assignment  of  tbe  collateral  security,  but  de- 
nies that  E.  lu  Madden  had  any  ownership 
Id  the  collateral  notes  and  mortgage;  de- 
nies the  terms  of  the  contract  of  assignment 
aa  set  out  in  the  complaint;  denies  all  of 
the  wrongful  acts  constituting  the  alleged 
conversion ;  and  also  denies  that  plaintiffs, 
before  commencing  this  action,  made  de- 
mand for  return  of  tbe  securltl^  or  that  a 
return  was  refused.  Defendant  then  af- 
flnnatlvely  alleges  that  tbe  plaintiff  R  L. 
Madden  signed  tbe  two  notes  first  mention- 
ed In  the  complaint  as  an  accommodation 
maker;  that  the  mortgage  was  subject  and 
inferior  to  three  other  mortgages  aggr^at- 
ing  (7,285,  and  accrued  interest;  that  at 
the  time  of  the  assignment  of  the  mortgage 
of  defendant  It  was  authorized  to  sdl,  as- 
sign, dispose  0^  or  satisfy  the  same  and  the 
notes  thereby  secured  for  such  sums  as,  in 
the  defendant's  judgment,  would  be  for  the 
best  interests  of  plaintiff  New  Madden  and 
defendant,  giving  It  full  authority  to  satisfy 
said  mortgage  and  notes  to  the  same  extent 
aa  If  It  were  the  owner  thereof ;  that  at  the 
time  of  the  assignment  the  fee-simple  title 
to  the  mortgaged  lands  was  vested  in  Ar- 
thur Madden  and  Nita  Madden,  and  there- 
after the  said  owners  entered  Into  a  con- 
tract of  sale  with  one  Monahan  agreeing  to 
sell  blm  a  certain  660  acres  of  the  land  as 
described  in  such  contract;  that  two  of  the 
■operior  mortgages  were  &dd  by  the  state 
of  Oregon,  and  tbe  third  one  by  one  Han- 
1^ ;  that  the  latter  mortgage  vnis  long  over- 
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due,  and  that  Hanley  was  Qweatoilog  a 
foreiilosnre ;  that  in  defendant's  jodgmoit  a 
sale  under  foreclosure  would  not  have  real- 
ized enough  to  satisfy  the  three  mortgages 
which  are  prior  to  tbe  c<^teral  lien;  that 
idaiDtiff  New  Maddoi  had  not  supplied  de- 
fmdant  with  any  funds  with  which  to  take 
care  of  the  iwlor  liens,  and,  acting  under  the 
author!^  given  it  by  the  plaintiff  New  Mad- 
den, satisfied  the  mortgage,  and,  In  lieu 
thereof,  took  a  deed  absolute  in  form,  but 
Intended  as  a  mortgage  covering  all  of  sec- 
tion 1^  township  4  south,  range  22  east  (tf  the 
Willamette  meridian,  which  was  a  second 
mortgage  thereon,  subject  only  to  a  mortgage 
for  $2,450  in  favor  of  the  state  of  Oregon 
that  defendant  did  not  cancel  the  collateral 
notes  nor  surrender  them;  that  they  are  still 
in  full  force  and  effect,  and  are  secured  by 
said  mortgage  on  section  10 ;  that  defendant 
still  holds  the  three  collateral  notes  and  the 
mortgage  on  section  10  as  security  for  the 
^,000  debt  of  plaintiff  New  Maddoi,  and  has 
been  at  all  times  ready,  able,  and  wlUing  to- 
transfer  said  notm  and  mortgage  to  said 
plaintiff  upon  his  payment  of  the  debt  for 
which  they  are  held  as  security;  that  by 
reason  of  the  fact  that  the  lands  were  cov- 
ered by  three  superior  mortgages,  -and  that 
Arthur  and  Nlta  Madden  bad  contracted  to- 
sell  a  portion  of  said  lands.  It  became  nec- 
essary to  release  said  mortgage  and  allow  a 
conveyance  to  Monahani  of  the  land  con- 
tracted to  him,  the  holders  of  the  several 
mortgages  taking  new  mortgages  on  separate 
and  distinct  parcels  of  the  entire  tract;  that, 
as  a  result  of  such  mutual  agreement,  160- 
acres  of  the  land  were  conveyed  to  Hanley 
In  satisfaction  of  his  lien,  and  defendant 
took  a  second  mortgage  on  section  10,  sub- 
ject only  to  the  state's  mortgage  for  $2,450, 
in  lieu  of  tbe  collateral  Ken ;  that,  if  it  had 
not  entered  into  this  mutual  arrangement  and. 
satisfied  the  old  mortgage.  It  would  have 
lost  all  security  for  tbe  Arthur  and  Nlta 
Madden  notes;  that  the  plaintiff  New  Mad- 
den was  cognizant  of  all  the  proceedings 
leading  up  to  the  aforesaid  mutual  arrange- 
ment; that  he  knew  that  defendant  was 
joining  in  said  negotiations,  and  was  Intend- 
ing to  release  said  mortgage  and  take  In  lieu 
thereof  the  second  mortgage  on  section  10; 
that  he  made  no  objection  thereto;  that  he 
acquiesced  therein,  and  attempted  to  obtain 
the  cash  proceeds  arising  from  tbe  sale 
which  would  come,  under  the  terms  thereof, 
to  defendant  to  be  applied  on  said  plalntiCTs 
indebtedness ;  '  that  by  his  acts  and  omis- 
sions be  Intentionally  led  defendant  to  be- 
lieve that  defendant  was  acting  fully  within, 
the  scope  of  Its  authority  In  substituting  said, 
mortgage  on  section  10  for  the  old  mortgage 
on  the  entire  tract,  and  defendant,  relying 
thereon,  made  such  substitutiott,  which  it. 
would  not  have  done  but  such  acts  and 
omissions  of  said  New  Madden,  and  that  he- 
should  now  be  estopped  from  daiylng  de- 
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fendant's  authority  so  to  do;  that  since  said 
transactions  said  New  Madden  has  by  word 
and  action  ratified  the  same. 

A  reply  being  filed,  consisting  of  denials, 
a  trial  was  had  resulting  In  a  verdict  and 
judgment  for  plaintiffs,  from  which  defend* 
ant  appeals. 

T.  A.  Weinke,  of  Condon  (Angell  &  Fish- 
er,  of  Portland,  on  the  brief),  for  appellant. 
&I.  D.  Shanks  and  Charles  U.  Horner,  both 
of  Condon,  for  respondents. 

BEINSON,  J.  (after  stating  the  facts  as 
above).  Defendant's  first  assignment  of  er- 
ror Is  that  the  trial  court  erred  In  denying 
its  motion  for  a  nonsuit.  We  need  only  to 
say  that  a  careful  examination  of  the  plain- 
tiffs' testimony  discloses  sufficient  evidence 
to  justify  a  submission  of  the  case  to  the 
Jury,  and  the  motion  was  properly  denied. 

[1]  Defendant  assigns  as  error  some  im- 
proper remarks  of  counsel  for  plaintiff  lo 
his  argument  to  the  jury ;  but,  while  the  re- 
marks were  uzHiaestlonably  iminroper,  there 
is  no  sufficient  record  of  any  exception  to  the 
ruling  of  the  court,  and  therefore  they  can- 
not be  oonaldered  here. 

[S.l]  Xhe  court  ^VB  -flu  following  in- 
structloDS  to  the  jury: 

"Conversion  consista  in  the  exercise  of  domio- 
ioD  and  control  over  property  inconaistent  with, 
and  in  denial  of,  the  rijcbts  of  the  true  owner, 
or  the  party  having  the  rl^t  of  possession.  It 
is  the  exercise  of  such  a  ckum  or  risbt  or  domin- 
ion over  the  property  as  asaumeg  that  he  la 
entitled  to  the  possession,  or  to  deprive  the 
linrty  of  it  The  very  assuming  to  one's  self 
the  property  and  right  of  diapuuing  of  another 
man  8  gooda  is  a  conversion,  Tlie  intent  with 
which  the  wrongful  act  is  done  on  the  part  of 
the  defendant  lb  not  an  essential  element  of  the 
conversion.  It  ia  enough  that  the  true  owner 
has  been  deprived  of  his  property  by  the  unau- 
thorised act  of  some  person  who  assumes  do- 
minion or  control  over  It.  Any  abuse  of  pos- 
session lawfully  acquired,  or  any  breach  of  the 
trust,  under  which  the  collateral  security  Is 

ftlaced,  is  a  conversion.  And  it  ia  a  rule  of 
Bw  that  the  converaion  of  a  part  amounta  to  a 
converalon  of  the  whole  of  a  chattel  when  the 
circumstancea  show  a  purpose  to  control  or 
dispose  of  the  whole  of  iL  or  whenever  the  re- 
maining part  ia  thereby  impaired  In  value  or 
utility.  And  it  matters  not  that  It  resulted  in 
no  profit  or  benefit  to  tbe  defendant,  or  resulted 
in  a  beneat  to  tbe  plaintUts.** 

This  instruction  In  a  general  way  correct- 
ly states  the  law  as  to  conversion,  except  as 
to  the  last  sentence,  which  advises  the  jury 
that: 

"It  matters  not  that  it  resulted  in  no  profit 
or  benefit  to  the  defendant  or  resulted  in  a 
benefit  to  the  plaintiffs." 

It  Is  true  that  there  are  many  authorities 
whldi  sustain  this  doctrine,  but  we  think 
that  good  reasoning  and  simple  jusUce  sus- 
tain the  opposing  line  of  cases  whose  rea- 
soning is  well  expressed  in  tbe  case  of  Ex- 
eter Bank  t.  Gordon,  8  N.  B.  80,  in  the  fol- 
lowing language: 

"There'  seems  to  be  no  reason  to  suppose  that 
tbs  compromise  was  not,  on  the  wbols^  hfgbly 
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advantageous  to  the  Gordons  and  the  bank. 
And  the  complaint  of  this  defendant  is  not  that 
anything  was,  in  fact,  lost  by  it,  but  thut  it  was 
made  without  authority.  If  the  bank  had 
wrongfully  taken  tbe  note  and  converted  it  to 
their  own  use,  they  would  have  been  answerable 
only  for  the  value.  [Cortelyou  v.  Lansing]  2 
Caincs'  Caaea,  215;  [Gray  v.  Portland  Bank] 
3  Mass.  364  [3  Am.  Dec  15<J1 ;  LBogera  v. 
Crombiel  4  Greenl.  [Me.]  ^74'  [Clowes  v.  Haw- 
icy]  12  Johns.  [^.  Y.]  484;  Clowes  v.  Hawley, 
2  B.  &  P.  451 ;  [Todd  v.  Crooicshanksl  3  Johns. 
[N.  Y.]  432;  [Murray  v.  Hurling]  10  Jobns. 
[N.  YJ  172;  McLean  v.  Wallt,  10  Johns.  [N. 
Y.]  471;  3  Starkie's  Ev.  1503  ;  8  Taunton, 
264;  Ingalla  v.  Lord,  1  Cow.  fN.  Y.]  240; 
LDay  V.  Whitney]  1  LMck.  IMass.!  503;  King- 
man V.  Pierce,  17  Mass.  ^7 ;  [Jones  v.  Far- 
ley] 6  Greenl.  [Me.]  226 :  1  Barnw.  &  Adolphua, 
528:  IC.  &P.  625;  [.Uussey  v.  Manufutturers' 
&  Merchants'  Bank]  10  Pick.  [Mass.]  415.  And 
we  are  of  opinion  that,  if  the  compromise  in  this 
case  is,  under  the  circumstances,  to  l>e  considered 
as  a  wrongful  disposition  of  the  note,  which  was 
lawfully  in  the  possession  of  the  bank,  it  cannot 
and  ought  not  to  place  the  bank  in  a  worse  situ* 
ation  than  it  would  have  been,  if  the  note  had 
been  wrongfully  taken  from  the  possessioD  of  the 
owner  and  converted  to  tbe  use  of  the  bank.  It 
is  said  that  this  case  is  analogous  to  the  case  if 
an  executor  or  administrat»r  who  compounds  a 
Jebt  due  to  tbe  estate  of  tbe  deceased  for  less 
than  the  amount.  But  how  Is  the  law  in  such  a 
case?  The  general  rule  is  that  a  release  of  a 
certain  debt  due  to  the  testator  makes  it  assets 
in  the  hands  of  tbe  executor,  because  it  aliail  be 
intended  that  he  would  not  have  made  tbe  release 
unless  the  money  had  been  paid.  And  it  aecms 
to  have  been  botden  in  former  times  that  a  re- 
lease in  sucb  a  ease  was  eonduslire  evidence 
that  the  executor  luul  received  tbe  money ;  and 
he  was  chargeable  with  tbe  wh<rie  amount,  al- 
though be  might  have  received  only  a  part. 
Lovelasa  on  Wills,  48;  [Hooker  v.  Bancroft]  4 
Pkk.  [MasB.]  50;  Wentworth*s  Executors,  m 
71,  15S,  159 ;  Couayn's  Digest,  'Administration,' 
I,  1  and  2;  Cro.  EUz.  43 ;  T.  Jones,  88;  2 
Leviatz,  189:  [Dawes  v.  Boylston]  9  Mass. 
352  [6  Am.  Dec.  721.  But  in  modem  times 
a  more  reasonable  and  equitable  view  of  the  buI>- 
ject  seems  to  have  beoi  gaining  ground.  In 
many  cases  an  executor  can  obtain  nothing  un- 
less by  way  of  compromise :  and  it  is  supposed 
that  no  court  would  now  bold  an  executor  liable 
for  the  whole  debt  in  a  case  where  he  had,  upon 
a  compromise  on  the  whole  advantaxeous  to  the 
estate,  released  tbe  debt  on  receiving  a  part; 
for  that  would  be  to  make  him  liable  for  tbe 
whole,  merely  because  by  his  care  and  diligence 
be  had  been  able  to  save  a  part.  2  Eq.  Ca.  Ab. 
454,  pi.  13;  3  P.  Williams,  3S1;  [De  Diemar 
V.  Van  Wagenen]  7  Johns.  (N.  Y.l  411,  412. 
If,  then,  we  follow  that  analt^y  In  this  case, 
we  must  bold  that  tbe  bsok  is  liable  only  for 
what  It  received,  if  the  compromise  was  on  the 
whole  advantageons  to  all  concerned." 

In  the  recent  case  of  State  v.  West,  14S 
Pac.  16,  this  court  has  held  that  in  an  action 
for  conversion  no  recovery  can  be  had  un- 
less the  plaintiff  has  actually  suffered  in- 
jury. The  trial  court  therefore  committed 
reversible  error  In  giving  this  instruction. 
For  tbe  reasons  above  suggested,  it  was  also 
error  for  the  court  to  refuse  the  following 
requested  Instruction: 

"I  instruct  you  that.  If  you  find  that  tbe  de- 
fendant, without  the  consent  of  plaintiffs,  ex- 
changed securities,  then  before  the  plaintiffs 
can  recover  of  the  defendant  they  must  have 

Sroven  to  you  by  a  preponderance  of  the  evi- 
ence  that  by  sucb  exchange  they  have  been 
damaged." 
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t4]  In8tnictlo&  Na  T  u  glT6n  1^  tbe  eonrt 
ii  «s  follows: 

"I  iaatruct  you  that  the  material  considera- 
tion for  jron,  gentlonen  of  tbe  jMr^,  in  this  case 
ia  whether  or  not  the  Condon  National  Bank 
was  aathorized  by  New  Sladden  and  E.  !«.  Mad- 
den to  make  the  disposition  of  tbe  pledged  secu- 
ritiea  admitted  by  all  to  bare  been  made,  and 
whether  or  not  the  said  New  Madden  and  E. 
L.  Madden  afterwards  ratified  the  action  of  tbe 
bank.  Either  authorization  before  tbe  transac- 
tion or  ratification  after  the  transaction,  under 
such  circumstances  aa  would  make  you  believe 
that  aathorization  or  ratification  was  definitely 
intended  b;  the  said  New  Madden  and  St.  Ij. 
}{adden,  would  be  a  defense." 

It  will  be  noted  that  the  court  uses  the 
expression  "the  disposition  of  the  pledged 
securities  admitted  by  all  to  have  been 
made."  An  examination  of  the  pleadliigs 
and  the  evidence  discloses  that  It  Is  not  ad- 
mitted by  the  defendant  that  any  disposi- 
tion of  the  collateral  notes  was  made,  but 
that,  on  tbe  contrary,  they  are  still  In  its 
possession  nncanceled,  undisposed  of,  and 
held  subject  to  the  conditions  under  which 
they  were  first  deposited.  It  follows  that 
the  use  of  such  language  wu  clearly  wrone- 

003. 

There  are  other  assignments  of  error  but, 
the  views  herein  expressed  sufficiently  cover 
tbe  material  questions  Involved. 

The  judgment  of  tbe  lower  court  la  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


BOTEB  et  aL  v.  BITBTON. 

(Supreme  Conrt  of  Oregon.   June  1,  ISIS.) 

Appeal  ahd  Ebbob  «=»151— Bioht  of  Ap- 

FKAi:>— Consent  Judqubnt. 

Where  plaintiffs  filed  an  alternative  motion 
for  a  judgment  for  a  certain  amount,  or,  if 
found  not  entitled  thereto,  for  a  less  amount, 
they  waived  their  r^bt  to  appeal  from  a  judg- 
ment entered  for  tbem  for  tbe  less  amount. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  U  967-968;  Dec.  Dig.  «=> 

In  Banc.  Appeal  from  Circuit  Court,  Til- 
lamook County;  H.  H.  Belt,  Jndga 

Action  bj  Jobn  W.  Boyer  and  uiother, 
against  J.  M.  Burton.  Judgment  for  plaln- 
asSa.  Defendant  appeals,  and  plalntUZs  file 
ooBs-appeal.  On  motion  to  dlamlas  cross-ap- 
peal.  Cross-appeal  dismissed. 

Ramsey,  Lange  k  Mott,  of  McMtnnvUle,  for 
tbe  motion.  H.  T.  Botto,  of  TUlamoolc,  op- 
posed. 

EAKIN,  J.  In  this  case  the  defendant  ap- 
pealed, and  tti&  plaintiffs  filed  a  cross-appeal. 
The  defendant  now  moves  to  dismiss  the 
cross-appeal,  for  the  reason  that  the  Jndg- 
tnent  cannot  be  appealed  from  by  plaintiffs. 
Plaintiffs  consented  to  the  rendition  of  the 
lodgment  given,  and  thereby  waived  all  right 
to  appeal  from  It  They  filed  an  alternative 
awtion  tat  a  Jndgm^t  for  tbe  sum  of  $V 
26i8l>,  or  If  tbfl  omirt  tboold  find  tbat  tbey 


were  not  entitled  to  tbat  judgment,  thra  tbat 
It  grant  judgment  In  their  favor  for  the  sum 
of  $421.60,  and  for  their  costs  and  disburse- 
ments. The  court  acting  upon  tbe  said  mo- 
tion granted  them  the  alternative  prayer  and 
rendered  Judgment  in  their  favor  for  $421.- 
60,  and  for  their  costs  and  disbursements. 
It  has  been  beld  by  this  court  frequently 
that  no  appeal  lies  from  a  Judgment  or  de- 
cree entered  by  consent  Twltchell  v.  Rlsley, 
58  Or.  226,  107  Pac.  4fi9;  Hader  v.  Barr,  22 
Or.  495,  29  Pac.  889.  Here  the  motion  is  In 
the  alternative,  that  if  the  court  should  deny 
the  first  part  of  the  motion,  it  should  enter 
Judgment  for  plaintiffs  and  against  the  de- 
fendant for  ^1.60,  and  for  plaintiffs'  costs 
and  disbursements.  The  court  found  that 
plaintiffs  were  not  entitled  to  Judgment  for 
the  ¥1,264.80. 

The  motion  to  dismiss  Is  sustained  as  to 
plaintlfls*  appeal. 


HOBSON  T.  O'CONNOB  et  aL 

(Supreme  Court  of  Oregon.    June  1,  1916.) 

Appkai.  and  EiKBOB  4=9612  —  Rbcoeo— AtT- 
TRBimCAnON — SurriCIKNCT. 

A  transcript  purporting  to  be  a  rehearsal 

of  tbe  proceedings  at  trial,  certified  only  by 
the  official  reporter  and  not  even  in  tbe  form  for 
a  bill  of  exceptims,  cannot  be  conridered  on 
dppeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  26M-2701;  Dec. 
612.J 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty ;  Daltcm  Biggs,  Judge. 

Action  by  S.  A.  Hobaon  against  Florence 
O'Connor  and  anoOier.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Wm.  Bi  Lees,  <^  Ontario,  fbr  appellants. 
a  HcG<magni,  of  OntaiiOb  for  zeapondenC. 

FEB  CURIAM.  Tbia  la  an  action  to  recov- 
er the  possession  of  what  the  parties  treated 
in  their  contract  as  personal  property.  T^e 
plaintiff  and  the  defendant  Florence  O'Connor 
entered  Into  au  agreement  In  writing,  where- 
by the  former  agreed  to  sell  to  the  latter  what 
they  termed  fixtures  and  personal  property; 
among  other  things,  "one  (1)  brick  one-atory 
building  and  appurtenances  located  on  the 
property  belonging  to  Frank  Welch  situated 
at  the  southeast  comer  of  Or^on  street  and 
Washington  avenue,  Ontario,"  retaining  title 
to  the  property  untU  the  purchase  price  was 
fully  paid  in  Installments  apportioned  by  the 
agreement  The  right  to  recover  is  predicat- 
ed upon  the  alleged  failure  of  the  purchaser 
named  In  the  contract  of  conditional  sale  to 
liquidate  the  unpaid  balance  of  the  purchase 
price. 

The  defendant  claims,  in  substance,  that 
the  title  to  the  building  failed,  in  that  there 
was  no  agreement  whereby  the  plaintiff  might 
remove  the  same  from  the  premises  of  Welch. 
Various  questions  are  urged  in  the  briefs  of 
tbe  parties  but  we  are  unable  to  consider 
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(hem  for  want  of  a  bill  of  exceptions.  Ac- 
companying tbe  transcript  Is  what  purports 
to  be  a  rebearsal  ot  the  proceedlngB  at  the 
trial  certified  by  Wm.  Bf.  Walker,  official  re- 
porter :  bnt  It  is  not  In  any  way  authenticat- 
ed by  the  Jndge  who  presided  at  the  trial.  It 
Is  not  even  Jn  the  form  prescribed  by  the  stat- 
ute for  ft  bill  of  exertions,  and  hence  we  can- 
not consider  any  of  the  objecOms  .ni^ed. 

The  Judgment  of  the  drcvlt  court  must 
therefore  be  affirmed. 


STATE  T.  MOYEB. 
(Supreme  Court  of  Oregon.   June  1,  1916.) 

L  Anson  <8=22 — Offenses— Essentials. 

Under  L.  O.  L.  §  1932,  declaring  that  If 
any  person  shall  willfully  and  maliciously  burn, 
in  the  nighttime,  any  bam  of  another,  he  shall 
be  guilty  of  arson,  the  indictment  must  allege 
the  owner  of  the  barn  aa  part  of  the  description 
of  the  offense. 

[Ed.  Note. — For  other  cases,  see  Arson,  Cent. 
Dig.  SS  45-49;  Dec.  IMg.  «=322.] 

2.  IKDICTMBNT  and    iRrOEMATION    ^9159  — 

AmNDUENTS— Defects  zn  Fobm. 

Under  Const,  art.  7,  {  18,  providing  that 
any  district  attorney  may  file  an  amended  in- 
dictment, whenever  an  indictment  has  been  held 
defective  in  form,  an  indictment  charging  tike 
arson  of  a  bam,  which  did  not  describe  the  own- 
er, cannot  be  amcoded  so  as  to  supply  the  de- 
fect, for  the  allegation  of  ownership  is  an  es- 
sential to  the  offense  and  so  is  not  a  mere  for> 
mal  allegation,  but  fs  matter  of  sutmtance  that 
must  be  proved. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  00Ek514;  Dec. 
Dig.  «=^150.] 

In  Banc.  Appeal  from  Circnlt  Court,  Mal- 
heur County ;  Dalton  Biggs,  Judge. 

George  F.  Sfoyor  was  conTlcted  ot  arscm, 
and  he  aweals.  Bereraed  and  remanded. 

The  defendant  was  Indicted  for  the  crime 
■of  setting  fire  to  and  burning  a  stable.  The 
portion  of  the  indictment  important  here  is 
as  follows: 

"Tbe  said  Oeo.  V.  Moyer,  on  the  Zlst  day  of 
March.  1914,  *  «  *  did  then  and  there 
wrongfully,  unlawfully,  feloniously,  willfully, 
and  malidoosly,  in  the  nighttime,  set  fire  to  and 
bum  a  stable,  to  wit,  the  Jordan  Valley  Liveir 
Stable.  ••*••»  ^ 

To  this  indictment  the  defendant  dwnur- 
red,  for  the  reason  that  it  did  not  state 
facts  sufficient  to  constitute  a  crime.  The 
court,  after  ugnmott,  sustained  said  demur- 
rer, and  allowed  the  district  attorney  to 
amend  tbe  indictment  without  submitting  the 
matter  to  another  grand  Jury;  sndi  permis- 
aion  being  authorized  section  18,  artlde  7 
of  the  Constitution,  as  amended  in  June,  1908, 
by  the  clause: 

"Provided,  however,  that  any  district  attorney 
may  file  an  amended  indictment  whenever  an 
indictment  baa,  by  a  ruling  of  the  court,  been 
held  to  be  defective  in  form." 

Section  18  of  article  7  of  the  Constitution 
originally  provided: 

"The  legislative  assembly  shall  so  provide  that 
the  most  competent  of  the  permanent  citizens 
of  the  county  shall  be  chosen  for  jurors;  and 


out  of  the  whole  number  in  attendance  at  tbe 
court,  seven  shall  be  chosen  by  lot  as  grand 
jurors,  five  of  whom  must  concur  to  find  an  in- 
dictment. No  person  shall  be  charged  in  any 
circuit  court  with  the  commission  of  any  crime 
or  misdemeanor  defined  or  made  puniabaUe  by 
any  of  tbe  laws  of  this  state,  except  upon  In- 
dictment found  by  a  grand  jury." 

The  defendant  ffled  a  motion  asking  an 
order  of  the  conrt  directing  that  the  amend- 
ment be  not  allowed,  and  that  the  Indict- 
ment be  quashed  for  the  reason  tliat  it  had 
not  been  returned  by  any  grand  Jury  of  Mal- 
heur county,  Or.,  which  motion  was  by  the 
court  overruled,  and  the  amended  Indictment 
was  filed  by  the  district  attorney.  The 
ground  of  the  objection  to  the  original  In- 
dictment was  that  It  charged  the  burning  of 
a  stable,  namely,  the  Jordan  Valley  Livery 
Stable,  and  did  not  name  the  owner  of  the 
stable.  The  amended  Indictment  sets  forth 
that  he  burned  a  stable,  to  wit,  the  Jordan 
Valley  liTery  Stable,  being  then  and  there 
the  property  of  another,  to  vrit,  the  Jordait 
Valley  Hotel  Company,  a  corporation.  De- 
fendant was  tried  upon  the  said  indictment 
and  found  guilty,  from  which  sentence  he 
appeals. 

Julian  Hurley,  of  Vale  (Oeo.  W.  Hayee, 
of  Vale,  on  the  brief),  for  appellant  George 
M.  Brown,  Atty.  Gen.,  W.  H.  Brooke.  Dlat. 
Atty..  of  Ontario  (B.  W.  Swagler.  of  On- 
tario, on  the  brief),  for  the  State. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1,1]  Sectton  1982.  U  O.  U,  pro- 
vides: 

"If  any  person  shall  willfully  and  malicious- 
ly burn  in  the  nighttime  any  church,  conrt 
house,  •  •  •  or  any  •  •  •  miU,  bam, 
stable,  shop,  or  office  of  anotbet^  •  *  •  nch 
person  shall  be  deemed  guilty  of  arson.** 

Therefore,  It  was  necessary  to  allege  the 
owna  of  tbe  ham  as  a  part  ot  the  deaerip- 
timi  of  the  otteoBO.  Its  <nnls8ion  flram  fitie 
diarge  was  fatal  to  a  demurrer,  and  tlie 
amttidment  of  the  Indictment  Is  authorised 
only  by  tbe  Constitution  itsaif  In  this  state, 
which  provides  that  it  may  be  amended  as 
to  matter  of  form  mer^.  We  have  no 
statute  authorising  sudi  ameakdmatts,  or 
any  legislatlott  up<ni  the  subject,  other  than 
the  amendment  by  the  clause  in  the  Constitu- 
tion. By  our  Constitution  the  defendant  is 
entttled  to  be  tried  upon  an  Indlctmmt  found 
a  grand  Jury  who  act  undw  oath,  and 
amendment  of  the  indictment  In  matters  of 
substance  Is  unauthorized.  The  authorities 
seem  to  all  agree  that  such  an  amendment  is 
onanthorlzed,  unless  approved  by  the  grand 
Jury,  or  that  such  an  amendment  Is  authoriz- 
ed 1^  statute.  In  Welty  t.  Ward,  184  Ind. 
467.  78  N.  D.  888,  S  Ann.  Ca&  0S6,  the  court, 
after  citing  cases  from  the  state  of  Massac- 
cfaujKtts  and  the  ruling  of  the  Supreme  Court 
of  the  United  States,  states  that  the  nmngs 
in  those  cases  are  not  recognised  in  Tn»»aTis, 
because  In  those  instances  there  was  no  stat- 
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ate  anUwrlztns  the  «m«adment  of  the  InOlct- 
ment  Howerer,  the  ooort  says: 

"In  thlB  sUtc  (iDdiua)  w  have  a  atatnte 
wUch  aatborized  the  court  to  (Hrder  the  correc- 
tion of  the  indictment,  and  a  ConatitutioQ 
which  provides  (section  17,  article  T)  that  the 
lieneral  Assembly  may  modify  or  abolish  the 
grand  jnry  wstem.  statutes  anthorizins  the 
amendment  of  indictmeots  have  been  mutained 
la  a  number  of  statea." 

Our  Co&satiitlon  contains  the  mly  provi- 
sion wUdi  attthoilaeB  siuA  an  amaidment. 
bat  only  as  to  form ;  and  there  seeDU  to  In  a 
well-recognized  distinction  between  matters 
that  are  purely  mattera  of  form  and  matters 
that  go  to  the  substance  of  tba  Indictment, 
namely,  tiKmal  msttfin  whidi  are  not  essui- 
tlal  to  the  charge  and  merely  clerical  errors, 
such  as  where  the  defendant  cannot  be  mis- 
led to  hla  prejudice  hy  the  amendment,  would 
be  the  only  cases  which  are  permlsslUe  under 
our  Gonstltiitlon.  But  where  tiiera  Is  an 
mnlstdon  or  misstatement  ^irtddi  prevents  the 
Indictment  frcon  diowlng  on  its  bee  that  an 
offense  has  been  committed,  or  to  charge  the 
particular  trftenae,  the  test  of  the  amendment 
is  whether  the  same  defense  la  available  to 
ttie  defmdant  after  the  ammdment  as  be- 
fore and  upon  the  same  evldwce.  Many  of 
the  anthorltles  state  that  an  Indlctmoit  can- 
not be  amended  except  where  specially  au- 
thorized. In  this  case  It  must  have  hem  q»e- 
dally  authorized  by  the  Ckmstltatlon  Itself, 
and  can  go  only  to  matters  at  tmna.  The 
Ebcydopffidla  Of  Pleading  and  Practloe^  voL 
1,  at  page  688,  provldea: 

"An  indictment  cannot,  except  In  cases  where 
the  law  has  specially  anthorized  such  proceed- 
ing, and  in  matters  of  form  which  are  pot  mat- 
ters of  substance,  be  amended  by  the  court  with- 
out Oke  concurrence  of  the  mnd  jary.  even  with 
the  consent  of  the  aecosed?* 

On  page  000  we  find: 

"Hatter  that  la  easeatial  to  be  set  fortii  or 
to  ^ow  tiiat  an  offense  has  been  committed  la 
natter  of  substance,  and  cannot  bt  amended 
without  the  concurrence  of  the  grand  jury." 

In  22  Cyc  at  page  445,  It  Is  stated: 
"Material  allegations  of  the  indictment  must 
be  proved.  Blatter  which  is  not  charged  in  the 
indictment  need  not  be  proved  or  considered. 
*  *  *  As  a  general  rule  matter  alleged  In 
identificatifm  of  property  must  be  proved  as  al- 
leged. *  •  *  If  the  indictment  sUte  the 
name  of  the  owner  of  property,  altboo^  unneo- 
eHsrily,  It  must  t>e  proved  as  laid." 

Matters  tiiat  are  necessary  to  be  proved  as 
alleged  are  material  to  the  Indictment.  At 
page  439  It  Is  said: 

"In  applying  the  principles  set  forth  and  stat- 
atea  raerred  to  in  the  preceding  subdivisions 
with  refemee  to  mattm  of  snbstance  and 
form,  there  has  been  some  conflict  of  opinion 
as  to  wbst  are  to  be  regarded  as  amendments  in 
matter  of  substance  as  distinguished  from  mere 
natter  of  form.  It  is,  perhaps,  safe  to  say, 
however,  on  the  one  band,  that  the  power  of 
amendment  extends  to  formal  matters  which  are 
not  essential  to  the  cb&rge  and  mere  clerical 
emit,  etc.,  where  the  defendant  cannot  be  mis- 
led or  prejudiced ;  but,  on  the  other  hand,  any 
•mission  or  misstatement  which  preventa  an 
Indictment  or  Information  from  showing  on  its 
{Me  that  an  oltaise  baa  been  committed,  or 


fmn  afaowiacwbat  oftMun  is  Intended  to  charge, 
is  a  defect  m  matter  <a  substance  which  can- 
not be  cured  by  amendment  at  the  trial,  or  la 
the  case  of  an  indictment,  by  the  court  at  any 
time,  where  an  Indictment  la  necessai?." 

Bishop  on  Orlmlnal  Procedure  sectlm  97, 

provides: 

''Mere  formal  allegations  may  he  amended 
where  a  statute  so  authorizes;  those  of  sub- 
stance, not" 

There  seems  to  be  a  distinction  made  in  all 
of  the  text-books  as  to  the  amendment  of 
mattera  In  an  Indictment  and  matters  In  an 
Infomatlon.  In  the  former  case  the  Consti- 
tution reQuires  that  the  defendant  be  charg- 
ed by  an  indictment,  and  these  rules  as  to 
amendment  do  not  apply  thereto ;  but  an  in- 
formation is  not  considered  a  charge  found 
by  a  grand  jury  under  oath.  Therefore,  the 
Legislature  may  provide  for  the  amendmoit 
of  an  Information  evea  in  matters  of  sub- 
stance. It  Is  said  in  State  v.  Springer,  43 
Ark.  91: 

"An  indictment  when  filed  in  court  is  a  rec- 
ord and  cannot  be  withdrawn  for  amendment  or 
any  other  purpose.  If  Insufficient,  a  nolle  pros- 
equi abonid  be  entered  and  a  new  Indiemwit 
found." 

In  State  v.  John  lyon*  47  K.  H.  410,  It  Is 

held: 

"The  name  of  tiie  owner  of  the  goods.  In  an 
litdictmait  for  larceny,  ia  a  matter  of  substance, 
and  cannot  be  sivplied  by  amendment" 

In  State  v.  Startop,  S9  N.  J.  Law,  424,  it 
is  stated: 

"If  an  indictment  found  by  a  grand  jnry  fait 
to  set  out  any  crime,  the  court  cannot  amend  it 
as  to  charge  the  crime  which  It  is  supposed  they 
intended.** 

See  State  v.  Twining.  71  N.  J.  Law,  3SS, 
58  Aa  1098. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings, 


BOHABT  V.  PABKBB. 

(Supreme  Court  of  Oregon.   June  1,  1915.) 

1.  Appeal  and  Ebbob  <g=854— Ravriw— Eb- 

BONEOTTB  REASONtNO. 

An  appellate  court  will  affirm  a  correct  de- 
cision of  the  trial  court  though  based  on  erro- 
neous reasoning. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  |S  3403,  8404,  340S-3424. 
3427-^30;  Dec.  Dig.  <S=>854.] 

2.  Rbplbvih  ^=>S—PoBSEssion  or  Plaintitp. 

Where  plaintiff  in  replevin  alleges  in  his 
reply  that  wnen  he  bought  the  goods  they  were 
in  possession  of  a  third  person  and  introduces 
a  lease  showing  that  such  person  had  a  right  to 
possession  until  some  time  after  suit  brought 
there  can  be  no  recovery,  as  plaintiff  must  be 
entitled  to  immediate  possession. 

[Eld.  Note.— For  other  cases,  see  Replevin, 
Oent  Dig.  S§  45-68;  Dec  Dig. 

3.  Appeal  and  ITbbob  ©=31029  —  Ebbob  Ar- 
pEOTtNO  Pabtt  Not  Entitlbd  to  SnocEBD. 

Where  plaintiff  in  replevin  cannot  recover 
because  showlni  no  right  of  Immediate  posses- 
sion, he  cannot  oomplain  of  the  action  of  the  trial 
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eonrt  In  orderinf  a  Tetnni  of  the  property  to  one 
who  had  no  rlffat  thereto. 

[Kd.  Note.— For  other  coses,  see  Appeal  and 
Krror,  Cent  Dig.  |i  40»Q,  4086;  Deo.  Dig.  ^ 
1029.] 

In  Bana  Appeal  from  Glrcult  Oonrt,  Lane 
Coanty ;  Robert  O.  Storrow,  Judga 
On  r^eaiing.  Afflrmed. 

For  foriiier  opinion,  see  147  Pac.  188. 

This  Is  an  action  in  regular  form  for  the 
recovery  of  the  possession  of  personal  prop- 
erty. Except  as  otherwise  admitted,  the  an- 
swer denies  the  whole  complaint,  and  alleges, 
in  substance,  that  the  defendant  as  sheriff 
received  an  execution  regularly  Issued  on  a 
valid  judgment  of  the  circuit  court  against 
W.  O.  Thlenes,  who  at  the  time  was  the  own- 
er of  a  leviable  Interest  in  the  property  In 
question  which  was  then  in  the  actual  pos- 
session of  one  Brewer.  Armed  with  this 
writ,  the  defendant  says  he  levied  upon  the 
chattels  in  Brewer's  custody  by  serving  upon 
him  the  statutory  notice,  in  response  to 
which  the  latter  answered  that  he  bad  pos- 
session of  the  goods;  that  the  execution 
debtor  claimed  some  interest  in  them,  bat 
that  the  garnishee,  Brewer,  claimed  a  lien 
upon  them  for  the  payment  of  an  amount  of 
money  named.  The  answer  then  avers  that 
the  defendant  advertised  for  sale  the  interest 
of  Thienes  In  the  property,  at  whldi  Juncture 
this  action  was  commenced,  and  that  the 
events  narrated  In  the  answer  constitute  the 
grievance  of  the  plaintlfT  mentioned  in  the 
complaint.  A  further  answer  charges  that 
Thienes  had  transferred  the  chattels  to  plain- 
tiff  with  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  the  seller,  of  which  fraudu- 
lent purpose  the  plaintiff  had  full  knowledge 
and  In  which  he  participated.  After  cer- 
tain admissions  and  denials,  the  reply  al- 
leges that  the  plaintiff  bought  the  property 
from  Thienes  and  that  at  the  time  it  was  in 
possesifion  of  Brewer;  but  does  not  state 
anything  challenging  the  rightfulness  of 
Brewer's  custody,  uor  give  any  reason  why  if 
should  be  disregarded.  At  the  close  of  the 
plaintiff's  case,  on  motion  of  the  defendant, 
the  court  directed  a  verdict  for  him  award- 
ing blni  a  return  of  the  property.  The  bill 
of  exceptions  shows  the  court  gave  as  Its 
reason  in  effect  that  there  was  no  testimony 
to  show  that  the  defendant  bad  possession  of 
the  property  at  the  commencement  of  the 
action.  Fi-om  the  consequent  Judgment,  the 
plaintiff  appeals. 

H.  B.  Sluttery,  of  Eugene,  for  appellant. 
J.  F.  Bmmbaugb,  of  Eugene,  for  respondent. 

BURNETT,  J.  (after  stating  the  facta  as 
above).  [1]  In  Pennoyer  v.  NefE,  95  U.  S. 
714.  24  L.  Ed.  565,  Mr.  Justice  Field  said: 

"If  therefore  we  were  confined  to  the  rnlinga 
of  the  court  below  upon  the  defects  in  the  affi- 
davits mentioned,  we  should  be  unable  to  up- 
hold its  decision." 


Tben  stating  the  contenthuu  before  th&t 
tribunal,  be  cootlnaed: 

"If  these  positions  are  sound,  the  mling  of 
the  •  •  •  court  as  to  the  invalidity  of  that 
judgment  must  be  sustained,  notwithstanding 
our  dissent  from  the  reasons  upw  which  it  was 

made." 

On  the  rehearing  of  this  case,  we  And  our- 
selves in  a  similar  situation  in  respect  to  the 
decision  under  review.  While  we  are  unable 
to  approve  the  reason  given  for  the  ruling 
of  the  trial  judge,  yet,  as  we  shall  en(^  >avor 
to  show,  his  conclusion  was  correct  anc  must 
be  affirmed. 

[2]  It  is  axiomatic  that  the  plaintiff  in  re- 
plevin must  be  entitled  to  the  immediate  pos- 
session of  the  goods  Involved  at  the  com- 
mencement of  the  action.  This,  indeed,  ap- 
pears by  the  averments  of  the  complaint  and 
is  traversed  by  the  answer.  The  latter 
pleading,  bowever,  discloses  that  the  posses- 
sion was  in  Brewer.  The  reply,  essaying  to 
give  platntlfra  chain  of  title  to  the  chattels, 
says  the  plaintiff  purchased  them  from  Thi- 
enes, but  that  when  he  bought  they  were  in 
the  possession  of  Brewer.  We  must  presume 
that  Brewer's  holding  was  rlgbtfuL  The 
pleadings  disclose  nothing  to  the  contrary, 
and  the  plaintiff,  having  portrayed  that  con- 
dition, must  show  that  custody  was  wrong- 
ful If  he  would  work  out  the  result  that 
the  claim  of  the  defendant,  deralgned  from 
Brewer  as  to  mere  possession,  is  likewise 
wrongful. 

Nor  is  the  case  of  plaintiff  aided  if  we  lo<A 
Into  the  lease  from  Thienes  to  Brewer,  wblch 
plaintiff  says  was  err<meously  excluded  from 
the  consideration  of  the  Jury.  Passing  the 
objection  to  the  actual  i>aper  offered  that  It 
is  a  statement  of  the  substance  of  an  original 
lease,  not  admissible  because  the  showing  of 
diligent  search  for  the  prototype  Is  not  suffi- 
cient, we  learn  from  the  document  that  on 
October  12,  1912,  Thienes  leased  bis  ranch 
and  stock  to  Brewer  for  three  years;  tbe 
tenant  to  give  possession  after  one  year  in 
case  of  sale  of  the  premises.  It  seems  that 
the  property  here  in  question  is  part  ot  the 
stock  included  in  that  lease.  At  any  rate, 
that  appears  to  be  the  contention  of  the 
plaintiff.  This  action  was  commenced  June 
17,  1913.  According  to  the  paper  offeredt 
Brewer's  right  to  the  possession  would  not 
have  terminated  under  any  circumstemes  nn- 
til  October  12,  1913,  or  about  four  montha 
after  the  beginning  of  the  action.  These  con- 
ditions disclosed  by  the  record  were  pressed 
upon  our  attention  on  rehearing  and  are  pa- 
tent In  behalf  of  the  defendant  Tbe  plain- 
tiffs reply  and  the  evidence  he  offers  under- 
mine his  complaint  and  work  out  its  down- 
fall. 

[3]  The  plaintitt  criticizes  the  directed  ver- 
dict, in  that  It  awards  to  the  defendant  a 
return  ot  the  property,  althougb  tbe  court 
gave  as  a  reason  that  there  was  no  evidence 

to  show  he  ever  had  possessed  It.  The  argu- 
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ment  is  tbat,  U  the  defendant  never  bad  the 
chattels,  It  was  wrong  to  return  them  to  blm. 
The  form  of  verdfct  does  not  concern  the 
plaintUT  under  the  situation  where  he  him- 
self shows  lawful  possession  in  a  third  party. 
Unless  he  reveals  present  right  In  himself  to 
tbe  custody  of  the  goods  In  suit,  his  action 
must  tall,  and  that  is  the  end  of  the  whole 
matter  for  him.  He  must  recover  on  the 
strength  of  his  own  right  to  possesslou.  The 
conclusion  Is  tliat,  while  the  reason  f^ven 
for  the  directed  verdict  may  have  been  faulty, 
Tet  the  result  was  right,  as  apparent  from 
the  record,  and  moat  be  affirmed. 

HARRIS.  J.,  took  DO  part  In  the  oonsidwa- 
doD  of  this  case. 


TOWN  OF  HAINES  v.  EASTERN  OBBGON 
LIGHT  ft  POWBR  CO. 
(Supreme  Court  of  Or^mi.  June  1,  1915.) 

1.  CONBTITUnONAL  LAW  «»129— Obuoatioit 
OP  CONTBACTS— i^^BANCIUaK. 

Wuere  a  franchise  is  gives  to  an  electric 
company  by  an  ordinance  and  Is  accepted  by  the 
compauy  and  acted  on  by  it,  and  ita  8ueeesw>r, 
an  executed  oontract  is  constituted  which  can- 
not  be  altered  without  the  consent  of  both  pai^ 
tics. 

lEd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  2W.  SOI,  862-418;  Dec 
Dig.  «s>129.] 

2.  V^xNcuisMB  «=»2— CoKsmronov— Obdz- 

NANCES. 

The  provisions  of  a  franchise  when  treated 
as  a  cuDtract  are  not  to  be  construed  as  tbe 
clanaea  of  a  municipal  charter,  but,  like  any 
btber  agreement,  such  interpretati<jn  is  to  be 
adopted  as  will  determine  tbe  Inteution  of  tbe 
parties  from  the  language  tbey  have  employed, 
and,  when  two  Interpretations  are  permissible, 
tliat  construction  wfauh  ia  most  fiivorable  to  the 
puUie  should  be  adopted. 

[Kd.  Note.— For  other  cases,  see  Franchises, 
C«iit  Dig.  I  2;  Dec  Dig.  «=»2.] 

3.  Electhicitt  <t=»4— J'eamchise— Constbtjo- 

TION— MeTEBS. 

Under  an  ordinance  granting  a  franchise  to 
an  electric  light  company,  and  providing  in  one 
clsuse  that  a  flat  rate  should  be  charged  dur- 
ing the  life  of  the  franchise,  and  providing  In 
another  clause  a  mazimam  rate  in  case  meters 
were  installed,  the  company  has  a  right  to  in- 
stall meters  at  any  time^  where  it  does  not 
charge  therefor  more  than  the  rate  fixed. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  I  1;  Dea  Dig.  «b»4.] 

In  Banc.  Appeal  from  Circuit  Court,  Baker 
County;  Qustav  Anderson,  Judges 

Suit  by  tbe  Town  of  Haines  against  the 
Eastern  Oregon  light  ft  Power  Company. 
From  a  decree  for  complainant,  defendant  ap- 
peals.  Reversed  and  dismissed. 

This  Is  a  suit  to  enjoin  the  use  of  electric 
meters.  The  cause  being  at  issue  was  tried 
upon  an  agreed  statement  of  facts,  In  sub- 
stance as  follows:  That,  exercising  the  pow- 
er conferred  upon  the  plaintiff,  the  town  of 
Haines,  by  Its  charter,  the  mayor  and  council, 
on  November  1,  1806,  enacted  an  ordinance 
granting  to  tbe  Baker  Ll^t  &  Power  Com- 


pany, its  successors  and  assigns,  the  right  for 
a  term  of  30  years,  to  locate,  erect,  and  main- 
tain In  the  streets,  alleys,  and  public  places 
of  that  muulclpallty  poles  with  cross  arms 
and  to  suspend  thereon  wires  to  be  employed 
In  transmitting  electricity  to  be  used  by  the 
plaintiff  and  its  citizens  for  Illumination. 
Section  10  of  the  enactment,  as  far  as  consid- 
ered material,  reads: 

"It  is  hereby  provided  that  the  aaid  Baiter 
Light  &  Power  Company,  its  succpssors  and  as- 
signs, ehnll,  during  the  life  of  this  franohise, 
make  a  flat  rate  for  electric  lights  to  the  city  of 
Uajnes,  and  to  tbe  inhabitants  tbereuf,  and  that 
the  rates  charged  therefor  ahall  not  exceed  the 
following  tabulated  rates," 

Here  are  set  forth  the  respective  charges, 
not  exceeding  certain  sums  per  month,  for 
the  use  of  incandescent  lights  of  4,  8,  16, 
and  32  candle  power,  and  of  arc  lights  of  spe- 
cified amperes,  from  dark  until  midnight,  and 
also  for  all-night  service.  The  section  refer- 
red to  contains  a  clause  as  follows: 

"In  case  of  instailation  of  metera,  the  meter 
rate  shall  not  exceed  twenty  cents  per  thou- 
sand watt  faoura." 

That  the  franchise  was  acc^ted  by  tbe 
grantee  which  put  up  poles,  strung  wires, 
erected  structures,  and  maintained  and  oper- 
ated In  that  town  a  lighting  system,  supply* 
Ing  electricity  at  the  flat  rates  prescribed 
uoxU  shortly  prior  to  the  commencement  of 
tbls  suit,  when.  In  consequence  of.  tbe  use 
of  electric  lights  by  certain  citizens  of  tbe 
town  of  Haines  for  a  longer  period  and  of  a 
greater  intensity  than  tbey  were  entitled  to, 
the  defendant,  as  the  successor  of  the  Baker 
Light  ft  Power  Company,  found  It  necessary, 
to  Install  meters  and  to  charge  a  maximum 
rate  of  15  cents  per  thousand  watt  hours,  and 
to  exact  from  users  of  a  greater  quantity  of 
electricity  a  commercial  rate  of  from  4  cents 
to  10  cents  per  K.  W.  hour,  and  that  In  no 
Instance  has  a  rate  been  charged  which 
amounted  to  the  meter  rate  prescribed  by  tbe 
ordlnanc&  That,  for  the  reason  stated,  tbe 
defendant  discontinued  giving  a  flat  rate.  In- 
sisted upon  meter  rates,  demanded  payment 
for  supplying  electricity  according  to  the  lat- 
ter measurement,  and  In  some  Instances  when 
meters  were  refused  by  users  tbelr  lights 
were  shut  off  until  meters  were  installed, 
when  under  protest  Uiey  were  set  up.  And 
that  tbe  plaintiff  and  Its  inhabitants  have 
no  other  available  source  for  lighting  the 
streets  and  houses  of  the  town  than  by  tbe 
electricity  supplied  by  the  defendant  Find- 
ings of  fact  having  been  made  in  conformity 
with  the  stipnlation,  a  decree  was  rendered 
as  prayed  for  In  tbe  complaint,  and  the  de- 
fendant appeals. 

John  L.  Rand,  of  Baker  (A.  A.  Smith,  of 
Baker,  on  tbe  brief),  for  appelbint  Clyde  B. 
Altchlson,  of  Portland,  amicus  curiie.  Frank 
B.  Mltdiell,  of  Baker,  for  respondent 

MOORE^  C.  J.  (after  stating  the  facta  as 
above).   [1]  It  Is  twntended  that  conatrutug 
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together  the  parts  of  the  manldpal  enactment 
referred  to,  the  defendant,  as  the  SDCoesaor 
In  interest  of  the  grantee  of  the  franchise, 
had  the  right  to  Install  and  use  electric  me> 
ters,  subject,  however,  to  the  Umltatloi  that 
the  rate  to  be  charged  for  electric  energy 
dionld  not  exceed  12ie  snm  ^escribed  by  the 
oiaetment,  and  that  In  dei^lng  an  exercise  of 
the  privilege  granted  an  error  was  oommltted. 
Tba  provisions  of  the  ordinance  having  been 
accepted  and  acted  upon  by  the  grantee  of 
the  franchise  and  Its  successor,  the  enact- 
ment became  an  executed  contract  which  qan- 
not  be  altered  without  the  consoit  of  boOi 
parties.  8  Cyc.  9S0;  McQnlllln.  Mo.  Corp. 
S  11G5 ;  Detroit  v.  Detroit  St.  By.  do.,  1B4 
U.  S.  368.  22  Sap.  Ct  410,  46  L.  Ed.  592. 

[2]  The  provisions  of  an  ordinance,  when 
treated  as  a  contract,  are  not  to  be  construed 
as  die  clauses  of  a  municipal  charter,  but, 
like  any  other  agreement,  such  an  interpreta- 
tion is  to  be  adopted  as  will  determine  the 
intention  of  the  parties  from  the  language 
they  have  employed.  HcQnUlln.  Mo.  Corp. 
I  8U;  McQuiUln,  lin.  Ord.  |  290;  Savage- 
Scofflel4  Go.  V.  City  of  Tacoma,  B6  ^sh.  457, 
105  Paa  1032.  When  two  interpretations  of 
a  municipal  ordinance,  treated  as  a  contract 
are  permissible,  that  construction  which  is 
most  favorable  to  the  public  should  be  adopt- 
ed. UcQulUln,  Mu.  Ord.  t  200.  The  cases 
cited  to'sninwrt  the  text,  which  awears  un- 
der the  topic,  "when  the  ordinance  is  to  be 
treated  as  a  cmtract,*'  are  Freeport  Water 
Ca  V.  Freeport,  180  U.  S.  587.  21  Snp.  Ct 
403,  45  L.  Bd.  679;  Danville  Water  Co.  v. 
Danville.  180  U.  S.  619,  21  Sup.  Ct  605. 
46  I*  Ed.  696;  and  Rogers  Park  Water  Ca 
V.  Fergus,  180  IT.  S.  624,  21  Sup.  Ct  490,  45 
L.  Ed.  702.  In  each  of  these  cases  a  statute 
of  Illinois  authorizing  municipal  corporations 
to  supply  water  for  public  use  was  construed. 
In  the  first  case,  thie  ruling  in  which  was  fol- 
lowed In  the  others,  it  was  held  that  the  pow- 
er granted  by  the  statute  could,  without  exer- 
tion, be  construed  as  distributive;  that  a  dty 
council  was  authorized  to  contract  for  the 
construction  and  malnteiunce  of  waterworks, 
at  such  rates  as  might  be  fixed  by  ordinance 
and  for  a  period  not  exceeding  30  years ;  that 
the  words  "fixed  by  ordinance"  might  be  cm- 
stmed  to  mean  by  ordinance  once  for  all  to 
endure  during  the  whole  period  ot  30  years,  or 
by  ordinance  from  time  to  time  as  might  be 
deemed  necessary ;  and  tb^  of  the  two  con- 
structlcms,  that  shonld  be  adopted  which  was 
most  favorable  to  the  public,  not  Oiat  one 
which  would  so  tie  the  hands  of  the  council 
that  Uie  rates  could  not  be  adjusted  as  Jus- 
tice to  both  parties  might  require  at  a  par- 
ticular time.  It  will  thus  be  seen  that  while 
the  provisions  of  ordinances  were  considered 
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In  Qie  cases  referred  to.  It  was  In  Cact  the 
languid  of  a  statute,  gruting  power,  eqniva- 
lent  to  clauses  of  a  mnnl^pal  charter  oiaeted 
for  the  same  pnrpOM,  that  was  Interpreted. 

[S]  The  rule  governing  cases  of  this  kind 
should  be  that  where  a  nranic^jtal  ordinance, 
whlcdi  Is  treated  as  a  contract  Is  fairly  sus- 
ceptible of  two  oonstruetlons,  that  Interpreta- 
tion should  be  adopted  which  is  most  favor- 
able to  the  public;  An  examination  of  the 
language  of  section  10  of  the  ordinance  in 
question,  in  order  to  detumine  the  intention 
of  the  contracting  parties,  would  seem  to  In- 
duce the  construction  that  the  dauses  bercdn- 
before  quoted,  when  read  togetliOT,  were  not 
subject  to  two  conatructl<ms.  In  the  first 
part  of  the  section,  though  a  flat  rate  for  the 
use  of  electric  lights  for  SO  years  Is  provided 
for,  it  Is  thereafter  stipulated  that  If  meters 
be  installed,  the  rate  for  the  electric  energy 
thus  consumed  shall  not  exceed  a  specified 
sum  per  thousand  watt  houra  Had  the  con- 
tract evidenced  by  the  ordinance,  been  as- 
sented to  by  private  parties,  no  doubt  would 
be  entertained  that  the  grantee  of  the  right 
was  given  the  privilege  to  cliange,  at  pleas- 
ure, the  method  of  determining  the  compensa- 
tion to  be  paid  for  the  electricity  used,  sub- 
ject however,  to  the  limitation  tiiat  the  me- 
ter rate  should  not  exceed  the  sum  per  month 
specified.  The  privilege  of  adopting  a  meter 
rate  was  evidently  not  Inserted  in  the  ordi- 
nance to  enable  the  parties  subsequently  to 
conclude  an  agreement  to  that  effect  Such  a 
clause  was  wholly  unnecessary  for  that  pur- 
l)ose,  since  every  contract  except  possibly 
that  of  marriage,  can  be  Altered  or  annulled 
by  mutual  consent  of  the  parties. 

It  is  believed  that  no  doubt  can  reason- 
ably exist  when  the  entire  ordinance  is  con- 
sidered, that  a  privilege  was  conferred  by 
the  municipal  enactment  upon  the  grantee  of 
the  franchise.  Its  successors  or  assigns,  to 
change  at  pleasure  the  rate  from  a  flat  to  a 
meter  basis,  and  that  an  error  was  committed 
in  granting  the  relief  awarded. 

Issues  were  made  by  the  pleadings  respect- 
ing charges  for  rent  of  meters  and  exactions 
of  a  sum  of  money  for  Installing  them,  whldi 
latter  payment  was  to  be  returned  when  the 
use  of  the  electricity  was  discontinued.  The 
facts  as  stipulated  do  not  refer  to  these  dis- 
puted questions,  and  for  that  reason  the  aver- 
ments of  the  C(HnpIalnt  In  tibese  particulars 
will  be  treated  as  unsubstantiated. 

For  the  error  referred  to,  Uie  decree  sbouIA 
be  reversed  and  the  suit  dismissed  and  it  !■ 
so  ordered. 

Mr.  Tnstloe  BBMSON  took  no  part  In  the 
consideratiOD  of  this  cause. 
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HABTIN  T.  NOBTHBBN  PAG.  BT.  CO. 
(No.  8512.) 

(Supreme  Goort  of  Mootana.   May  26,  1915.) 

1.  Pleadiivo^201  — Dbmubbeb— Separatx 
Counts— Single  Causk  or  acAon. 

In  an  action  for  the  death  of  a  Beven-rear 
old  boy  who  waa  playing  in  a  railroad  car,  a 
complaint,  which  alleged  in  the  first  count  neg- 
ligence in  failing  to  repair  the  car,  in  failing  to 
prevent  children  from  getting  on  it,  and  in  per- 
mitting the  car  to  remain  where  children  were 
accustomed  to  play ;  in  the  second  count  alleged 
the  same  facts,  and  in  addition  that  the  car,  oe- 
cauie  of  its  condition,  waa  peculiarly  and  un- 
usually attractive  to  children  of  tender  years, 
and  constituted  an  implied  invitation  to  them 
to  go  on  the  railroad  company's  property ;  in 
the  ttiird  count  alleged  that  the  roundhouse, 
ooal  chutes,  engines,  and  cars  were  attractive 
to  children  and  Impliedly  invited  them  to  go  on 
the  premises,  and  that  the  boy  being  attracted 
by  these  went  upon  the  car  and  was  killed; 
and  in  the  fourth  count  alleged  the  same  facts 
as  in  the  third,  vxctpt  that  it  alleged  that  the 
tnmt^le  was  the  attractive  nuisance— states 
bat  a  ain^e  cause  of  action,  and  under  Uev. 
Codes,  S  9536,  providing  that  a  demurrer  lies 
only  to  an  entire  com(MaiQt  or  to  an  entire 
cause  of  action,  it  was  not  mttr  to  onrmle  de- 
mnrrers  to  ths  separate  eounta. 

[Ed.  Notfc— 'For  other  coses,  SM  Pleading, 
CenL  Dig.  H  486-490 ;  Dec.  Dif.  «b>2(M.) 

2.  RUZaOADS  ^»282  —  IRJUUXB  TO  TBBS* 
•   PA8SKB8  —  COVPUIKT  —  CONTUfUAHCS  Of 

DERCtS. 

In  an  action  for  the  death  of  a  boy  attract- 
ed to  play  on  a  railroad  car,  a  complaint,  al- 
leging that  the  car  had  been  defective  for  a 
long  time  prior  to  the  accident,  ia  too  indeS- 
nite  to  show  a  duty  by  the  defendant  to  repair 
the  car. 

[Ed.  Note— For  other  cues,  see  Bailroads, 
Cnt.  Dig.  if  910-92S;  Dee.  Dig.  ^282.] 

8.  BAII.B0ADB  ^276  —  iNJTTBnES  To  TSSS- 

PASBEBS — Dnms  or  Bailboad— Guabdxno 

Aoainbt  Ghildben. 

In  the  absence  of  a  statute  or  ordinance 
reqniring  a  railroad  to  keep  children  from  its 
truk.  It  is  not  liable  for  failare  to  guard  its 
cars  BO  as  to  prevent  children  going  on  them, 
eveo  if  it  has  assumed  that  duty. 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent  Dig.  SI  878-886;  Dec.  Dig.  «=>276.] 

4.  RAII.BOADS  ®=>282  —  Injubies  to  Licen- 

BEES  —  COMTLAINT  ■—  NCGLIQBNCB  —  FAIL- 
URE TO  RBPAIB. 

A  complaint  for  InjurtM  to  a  licensee  on  a 
railroad  car  because  of  a  defect  In  the  car  is 
not  sufficient,  where  it  does  not  contain  allega- 
tions which  ahow  a  dnty  on  the  part  of  the  rail- 
road to  r«pair  th«  car. 

[BO.  Note.— For  other  eases,  bm  Railroads, 
Cent  Dig.  ff  910-028;  DecTDig.  «i»282.] 

6.  Raxlboadb  «=:^S2  —  Ihjubiu  to  TbbS- 

PABSCBS  —  CHILDBBN  —  CoMFIiAUIT  — PbOXt 

IMATE  Cause. 

A  complaint,  sllMlug  that  the  defendant 
raflroad  company  mnintiuned  on  Its  premises 
ronndhooses,  coal  chutes,  engines,  cars,  and 
turntables  which  were  attractive  to  children, 
that  it  negligently  failed  to  prevent  children 
from  idaylng  thereon,  and  that  plaintiff's  dece- 
dent, a  MTen-yeor  old  boy,  was  attmeted  there- 
by and  went  upon  a  defective  car  and  was  kill- 
ed, states  no  cause  of  action,  since  it  does  not 
ihow  a  causal  connection  between  the  alleged 
negligence  and  the  injury. 

[Ed.  Note.— For  other  casra,  see  Hailroads, 
Cent  Dig.  ff  910-028 ;  Dec.  Dig.  «s>282.1 


6.  ApPKAt  AND  EiBBOS  •s»1061— FUflTDIOIAL 

Ebbob— SuBHiesioN  or  Dmwnann  Oounts 

TO  JUBT. 

Where  the  trial  court  submitted  tliree 
counts  of  a  complaint,  two  of  which  were  in- 
sufficient, to  the  jury,  and  instructed  them  that 
if  they  found  the  sUegationa  of  any  one  of  the 
three  counts  proved  by  a  preponderance  of  the 
evidence  their  verdict  should  be  for  the  plain- 
tiff, it  cannot  be  presumed  that  the  general  ver- 
dict rendered  by  the  jury  was  based  on  the  al- 
legations of  the  valid  count  so  as  to  render  the 
error  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  H  403S-4O46;  Dec  Dig. 
1031.] 

7.  Nboligbncb  ^=»108— Gouplaint^Attrao- 
TivB  Nuisance. 

A  complaint  for  the  death  of  a  seven-year 
old  boy,  which  alleged  that  the  railroad  car  in 
which  be  was  kilted  was,  because  of  its  charac- 
ter and  defective  condition,  peculiarly  attractive 
to  children  and  was  an  implied  invitation  to 
them  to  enter  and  play  thereon,  and  that  de- 
ceased  did  go  upon  the  car  attracted  thereby 
and  was  killed  because  ot  tta  defective  condition, 
is  sufficient  to  authorise  a  recovery  under  the 
attractive  nuisance  doctrine. 

[Ed.  Note.— For  other  coses,  see  Negligence, 
Cent  Dig.  U  174.  176,  179,  180;  Dec  Dig.  «=» 
106.] 

8.  Ratlboadb  4=»27SH— iKJtruES  to  Tbks- 
passbbs—Dotz  or  Railboad. 

A  railroad  owes  to  one  ordinarily  upon  its 
property  no  duty  except  to  restrain  from  will- 
ful and  wanton  acts  which  might  occasion  an 
injury. 

[Ei.  Note.— For  other  caaci,  see  Bailroads, 

Dec.  Dig.  «s»273^.] 

9.  RUIAOADS  «»282  —  INJUBIB8  TO  TBES- 
PAS8EBS— CHILDBEN— I N8TBUCT1 0N8. 

In  an  action  for  the  death  of  a  seven-year 
old  boy  on  a  railroad  car  to  which  he  was  at- 
tracted to  play,  an  instruction  that  if  an  owner 
of  property  maintains  exposed  thereon  some- 
thing which  is  peculiarly  and  unusually  attrac- 
tive to  children  of  youth  and  inexperience,  and 
such  children  are  attracted  by  such  thing,  they 
are  not  trespassers,  ia  erroneous  aa  omitting 
the  element  of  knowledge  by  the  owner  that  the 
device  was  dangerous  and  alluring  to  children. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  S|  ;  Dec.  Dig.  «s»282.] 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  J.  Miller  Smith,  Judge. 

Action  by  Maggie  Martin  against  the  North- 
ern Pacific  Railway  Company.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Qmm,  Rasch  &  Hall,  of  Helena,  for  appe- 
lant. WelUngton  D.  »«"»hii,  of  Helena,  for 
respondent. 

HOLLOWAY,  J.  TSOb  action  was  brootfit 
to  recover  damages  for  the  deatb  at  James 
T.  Martin,  a  seven-year  old  boy  who  was 
found  dead  In  a  cnidolB  car  In  the  Mwthem 
^dfle  yards  at  Hdena  on  Manai  25,  1911. 
Anderson  and  Bi^a,  car  Inspectors,  and  Mc- 
Masters,  a  yard  watchman,  all  In  the  onploy 
ot  the  railway  company,  were  Joined  as  de- 
fendants. Throughout  the  pleadings,  the 
court  proceedings,  and  in  ttie  brleta  present- 
ed upon  this  appeal,  the  complaint  is  treated 
as  containing  four  causes  ot  action.   It  la 
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alleged  fliat  tbe  car  In  qnestlon  was  oat  of 
repair,  in  that  tbe  appliances  for  tceeplug  the 
door  In  place  were  broben  or  missing.  In  the 
first  cause  of  action  negligence  is  jiredlcated 
uptm  the  failure  of  McMasters  to  gaard  this 
car  to  prevent  children  getting  npon  it  and 
in  a  place  ot  danger ;  npon  the  failure  of  the 
Inspectors  to  discover  the  defects  In  the  car ; 
upon  the  failure  of  the  railway  eonipany  to 
have  tlie  car  repaired ;  and  in  permitting  it, 
in  its  defective  and  dangerous  conditlw,  to 
be  placed  and  to  remain  where  It  la  aliased 
children  of  tender  years  w6re  accastomed  to 
play.  In  this  cnmection  It  is  allied  that  tbe 
car  bad  been  in  su^  defective  condition  for 
a  long  time  prior  to  tbe  date  of  the  accident. 
In  the  second  cause  of  action  the  allegations 
of  the  first  are  repeatedt  and  in  addition 
thereto  it  Is  alleged  that  tbe  car  In  Its  de- 
fective condition  was  a  dangerous  Instrumen- 
tality, and.  because  ci  its  shape  and  xa  the 
fact  that  large  holes  bad  been  burned  in  its 
sides,  was  peculiarly  and  unusually  attractive 
to  children  of  tender  years  and  constituted 
an  Implied  Invitation  to  them  to  go  on  tbe 
railway  company's  property;  that  the  Blar- 
tln  boy  was  attracted  to  the  car,  went  upon 
it,  and  n'as  killed  by  the  car  door  foiling  up- 
on him.  In  the  third  cause  of  action,  in  ad- 
dition to  tbe  facts  stated  in  the  first,  it  Is 
alleged  that  the  railway  company  maintained 
in  its  yards,  near  where  the  car  in  qnestlon 
was  placed,  engines,  trains  and  cars,  a  coal 
chute,  and  roundhouse,  all  of  which  were 
peculiarly  attractive  to  children,  and  consti- 
tuted an  Implied  invitation  to  them  to  go  up- 
on the  company's  property,  Into  its  yards, 
and  upon  any  cars  standing  there ;  that  the 
Martin  boy,  being  attracted  by  these  various 
devices,  went  upon  tbe  car  in  question  and 
was  killed.  In  tbe  fourth  cause  of  action, 
the  facts  stated  In  the  third  are  rei>eated, 
except  that  a  turntable  is  substituted  as  the 
attractive  nuisance,  In  place  of  the  coal  chute, 
roundhouse,  engines,  trains,  and  cars.  A  gen- 
eral demurrer  to  the  complaint  and  to  each 
eo-called  cause  of  action  was  overruled,  and' 
an  answer  filed  which  denied  all  allegations 
of  negligence  on  the  part  of  defendants. 
When  plaintiff  sought  uiran  the  trial  of  the 
cause  to  prove  the  attractive  character  of 
the  coal  chute  and  turntable,  an  objection 
was  Interposed  and  sustained,  and  in  his 
brief  counsel  for  respondent  says:  "The  lower 
court  excluded  all  evidence  as  to  the  third 
and  fourth  canaes  of  action."  Before  trial 
the  cause  was  dismissed  as  to  McMasters. 
The  jury  returned  a  general  verdict  in  favor 
of  Anderson  and  Biggs  and  against  the  rail- 
way company.  From  the  judgment  entered 
thereon,  this  appeal  is  prosecuted. 

[11  Tbe  complaint  states  hut  a  single  cause 
of  action  set  forth  In  four  separate  counts. 
Under  section  6536,  Revised  Codes,  a  demur- 
rer lies  only  to  an  enUn  complaint  or  to  an 
entire  cause  of  action.  For  this  reason  tbe 
trial  court  did  not  en  In  overmUng  tbe  de- 


murrer to  each  ot  the  eo-eaQea  canaes  ot  ac- 
tion. Howeva,  tbe  same  qneetlrai  la  preaerr- 
ed  in  the  record  by  an  objection  to  tbe  intro- 
ducttcxi  (tf  any  erldenoe  in  anroort  of  the  al- 
legations  of  negligence  contained  In  the  first, 
third,  and  fourth  connta. 

[I,  t]  The  first  count  does  not  charge  ac- 
tionable negligence.  The  allegatiw  tliat  the 
car  in  question  had  been  in  Its  defectlTe  con- 
ditloo  for  a  long  time  prior  to  tbe  accident  la 
too  Indefinite  to  impoee  npon  tbe  detendante 
any  duty  to  make  repairs.  McEuan^  v.  City 
of  Butte,  43  Hont  626,  U7  Paa  803;  Phil- 
lips T.  Butte  Jockey  Club,  etc  46  Hont.  338, 
127  Pac.  1011.  Neither  la  this  count  nnffl- 
dent  upon  tbe  theory  that  the  railway  com- 
pany was  negligent  In  falling  to  keep  young 
children  out  of  its  Helena  yard*.  In  the  ab- 
sents of  statute  or  ordinance  requiring  it,  the 
company  owed  to  deceased  no  duty  to  guard 
its  yards  against  bla  encroachments,  and  any 
attempted  assumption  ot  the  burden  of  guard' 
iug  Its  yards  did  not  create  a  legal  duty  upon 
its  part  to  do  80.  In  Barney  v.  Hannibal  & 
St  Joe  S.  Go,  126  Ma  STS;  28  8.  W.  1068,  26 
L.B.  A.  847,  it  is  said: 

"But  {daiotifrB  counsel  says  that  defendant 
assumed  tbe  duty  of  keeping  its  yards  clear  of 
boys,  by  dvine  instructions  to  Its  yard  hands, 
etc. ;  hut  that  this  duty  was  neglected,  and  there- 
fore a  cause  of  action  arises  alone  from  this 
neglect  But  If  tbe  prior  duty  did  not  exist  to 
keep  the  boys  out  of  tbe  yards,  then  the  mere 
assumption  of  a  nonexistent  duty  would  be  hat 
a  gratuity  with  no  precedent  or  concurrent  coa- 
Bideration  on  whicu  to  base  it,  and  therefore 
no  liability  would  follow  such  assumed  and 
pretermitted  duty.  Mere  pretermission  of  a 
self-imposed  precaution  does  not  constitute  ac- 
tionable negligence." 

[4]  It  would  not  aid  plalntUf  If  it  be  con- 
ceded that,  from  tbe  custom  of  children  in 
playing  In  the  company's  yards,  a  license  to 
the  deceased  child  was  impliedly  granted  to 
go  upon  the  car  In  qoestiw ;  for  the  car  it- 
self was  not  dangerous.  It  became  danger- 
ous only  from  being  out  of  repair,  and,  in 
the  absence  ot  allegations  sufficient  to  charge 
the  company  with  the  duty  to  repair,  the 
count  falls  to  dlacloae  llaUU^  to  a  licensee 
upon  that  theory. 

[fl  Neither  the  third  nor  fourth  count 
states  facts  sufficient  to  warrant  recovery. 
There  Is  no  causal  connection  disclosed  be- 
tween the  alleged  netflgoit  acts  and  tbe  In- 
Jury.  To  make  applicable  the  rule  sought 
to  be  invoked,  In  each  of  these  counts,  the  at- 
tractive nuisance  ItseU,  or  something  In- 
separably C(»nected  with  it  must  have  been 
the-  proximate  cause  of  the  injury.  Gbarros 
T.  Salt  Lake  City,  42  Utah,  4SS,  181  Pac.  901* 
45  U  R.  A.  (N.  S.)  652;  McDermottv.  Burke, 
2S6  in.  407, 100  N.  EL  170l  rurthermore,  there 
was  not  any  substantial  evldoioe  to  supixirt 
a  veidict  based  upcot  elthra  of  these  two 
counts. 

[I]  The  trial  court  withdrew  the  third 
count  from  the  Jury,  but  should  have  with- 
drawn the  first  and  fourth  as  well.  Tugtead 
of  doing  io.  It  anpbaslied  Uw  error  1^  ana- 
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lyslng  to  the  Jnzy  the  issues  aonglit  to  be 
framed  upon  the  flrst,  aeccad,  and  foarth 
counts,  and  In  paragraph  19  ot  the  charge  ad- 
rised  the  jury  that,  if  they  found  the  allega- 
tions of  any  one  of  these  three  counts  proved 
by  a  preponderance  of  the  evidence,  the  ver- 
dict should  he  for  the  plaintiff.  There  is 
nothing  In  the  general  verdict  itself,  or  In 
the  entire  record  before  us,  from  which  it  can 
be  determined  upon  which  of  the  three  counts 
submitted  the  Jury  made  their  finding.  We 
are  unable  to  agree  with  counsel  for  respond- 
ent that  the  anthortties  dted  by  him  sustain 
the  i>roposItl(m  that,  if  the  complaint  con- 
tains one  good  count,  the  prmumption  will 
be  indulged  that  the  jurors  determined  that 
fact  and  founded  their  verdict  upon  it,  rath- 
er than  upcm  the  coonts  whldi  fall  to  state 
fticts  sufflclent  to  warrant  recovery.  Jurors 
are  not  familiar  with  the  rules  governing 
practice  and  procedure,  but  have  a  right  to 
assume  that  any  count  submitted  to  them  by 
the  court  will  justify  recovery  if  the  evidence 
snpports  it  The  purpose  to  Iw  served  in  in- 
structing a  jury  Is  to  apprise  the  members  of 
the  rules  of  law  necessary  to  be  considered 
hi  their  deliberations.  If  the  presumption  is 
to  be  Indnlged  that  the  jurors  know  the  tow, 
the  court  Is  performing  an  idle  ceremony  In 
instructing  them.  In  Pevey  v.  Schulenburg- 
Boeckeler  L.  Co.,  S3  Hinn.  46.  21  K.  W.  844. 
the  defective  count  was  subndtted  to  the  Jury 
without  objection  from  the  complaining  par- 
ty. Scott  V.  Parlln  &  Oreudorff  Co.,  246  lU. 
460,  ©2  N.  a  818,  and  Chicago,  W.  &  V.  CJoal 
Go.  T.  Horan,  210  III.  9,  71  N.  SL  88,  were  de- 
cided under  a  statute  i»ecnliar  to  Illin<^; 
while  in  Nielsen  v.  Provident  &  U  A.  Ass'n, 
139  OaL  332,  73  Pac.  168,  96  Am.  St  Bep. 
146,  the  Issues  framed  by  the  pleadings  jua- 
tUj,  or  at  least  explain,  the  expression  fotmd 
In  tiie  opinlw  of  the  court  to  which  counsel 
has  made  reference.  A  fair  and  Impartial 
trial  comprehends  a  trial  upon  issues  properly 
submitted,  and,  when  different  theories  of 
the  same  case  are  placed  before  a  jury,  It  is 
Impossible  to  know  npon  which  the  general 
verdict  is  made  to  depend.  With  equal  pro- 
priety might  it  be  said  that,  in  a  given  case 
where  prt^r  and  Improper  evidence  has  been 
admitted,  the  Jtiry  made  a  correct  s^rega- 
tioD  and  based  their  verdict  upon  the  proper 
evidence  alone,  as  to  Indulge  the  presumption 
In  this  Instance  that  the  jurors  separated  the 
good  counts  from  the  bad  ones,  and  determin- 
ed the  rights  of  the  parties  upon  It. 

In  submitting  to  the  jury  counts  1  and  4, 
the  trial  court  erred  to  the  prejudice  of  the 
substantial  rights  of  this  appellant 

[7]  In  the  second  count  respondent  seeks 
to  bring  this  action  within  the  "attractive 
miisaoce"  doctrine,  or  the  doctrine  of  the 
turntable  cases.  The  ellegatlonB  of  the  count 
are  soffldent  If  proved,  to  warrant  recovery 
under  tlkat  doctrine  which  has  heretofore  re- 
cdved  the  tadt  approval  of  this  court  Gates 
T.  Notthem  PMlflc  By.  Oo^  87  Mont  103,  94 


[•]  It  Is  not  contended  fliat  the  railway 
company  expressly  invited  the  deceased  to 
come  upon  its  property,  or  tbat  It  was  guilty 
of  wanton  or  willful  acts  wliich  occasioned 
his  death,  or  that  it  discovered  his  peril  in 
time  to  av(^d  the  injury  which  befell  him. 
If  he  had  been  of  the  age  of  discretion  capable 
of  appredatittg  the  danger  into  wblcb  he  was 
entering,  the  company  could  successfully  de- 
fend this  action  upon  the  theory  that  he  was 
wrongfully  upon  its  property  and  that  it 
owed  to  him  no  duty  except  to  refrain  from 
willful  or  wanton  acta  which  might  occasion 
Injury.  Conway  v.  Monldah  Trust  47  Mont. 
269,  132  Pac.  26.  To  forestall  the  interposi- 
tion of  sndi  a  defense,  plaintiff  alleged  that 
the  deceased  was  but  seven  years  of  age  and 
because  of  his  youth  and  inexperience  was 
Incapable  of  appreciating  the  dangerous  con- 
dition of  the  car  in  question ;  that  the  com- 
pany maintained  the  car  in  such  condition 
that  It  was  unusually  dangerous,  peculiarly 
alluring  to  childKn  of  tender  years ;  that  It 
was  calculated  to  attract  such  children ;  and 
tbat  these  facts  were  all  known  to  the  com- 
pany. This  court  has  never  had  occasion  to 
make  direct  appllcatloD  of  the  principle  which 
Is  said  to  have  had  Ite  origin  In  Railway  Co.  v. 
Stout,  17  WaU.  657,  21  L.  Ed.  745,  and  which 
Is  familiarly  known  as  the  doctrine  of  the 
tumteble  cases.  In  Drlscoll  v.  Clark,  32  Moot 
172,  80  Pa&  1,  In  Gates  v.  Northern  Pac.  Ry. 
Co.,  above,  snd  in  I^xon  v.  Montana,  etc., 
Ry.  Co.,  60  Mont  95, 145  Pac.  8,  we  referred 
to  the  rule  at  some  length,  only,  however,  to 
determine  that  none  ol  those  cases  fell  with- 
in it 

[t]  It  will  be  seen  at  once  that  the  crudal 
point  in  the  trial  of  this  case  was  reached  In 
determining  whether  the  deceased  was  wrong- 
fully upon  the  car  at  the  time  he  received  his 
Injury.  Upon  the  trial  court  was  imposed 
the  duty  to  correctly  define  to  the  jury  the 
facte  and  drcumstanees  which  must  be  made 
to  appear  in  order  to  relieve  the  difld  from 
the  Imputation  that  he  was  a  naked  tres- 
passer. In  Instruction  20  the  court  charged 
that  if  an  owner  of  property  maintains  ex- 
posed thereon  something  which  is  peculiarly 
and  unusually  attradlve  to  children  of  youth 
and  Inezpertence,  and  such  children  are  at- 
tracted by  such  thing,  then  such  children 
are  not  trespassers  when  upon  the  property. 
Every  court  which  follows  and  applies  the 
turntable  doctrine  predicates  liability  upon 
the  negligence  of  the  landowner — his  failure 
to  discharge  a  duty  which  he  owes  to  the 
injured  person.  Some  of  these  courts  treat 
the  Injured  party  as  a  trespasser,  but  excuse 
the  trespass  because  he  was  tempted  into 
the  place  of  injury  by  the  wrongful  act  of 
the  landowner  In  maintaining  the  attractive 
nuisance.  Others  treat  the  injured  child  as 
rightfully  npon  the  premises  by  virtue  of  an 
Invitation  impliedly  given  by  the  mainte- 
nance of  the  dangerous  and  attractive  instru- 
mentality ;  while  others  h<AA  that  a  landown- 
er who  malntelna  on  his  premises  an  lustra- 
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mentality  of  the  character  of  an  unguarded 
and  unlocked  turntable,  with  knowledge  of 
Itfl  attractiveness  to  childr^  of  tender  years, 
of  its  potentiality  for  harm,  and  the  prob- 
ability that  such  children  will  be  attracted 
to  it,  shall  not  be  heard  to  say  that  a  child 
of  that  class,  attracted  to  and  Injured  by  the 
derice,  was  wrongfully  where  his  childish  in- 
stincts naturally  led  him  to  be.  Under  either 
theory  of  the  doctrine,  instruction  20  is  er- 
roneous. A  swing  or  a  rose  gardra  might 
be  pecnllarly  attracttve  to  children  of  tender 
years,  but  it  would  orertum  every  mle  of 
law  upon  the  subject  to  hold  that  the  own- 
er of  private  grounds,  who  maintains  expos- 
ed thereon  either  the  garden  or  the  swing,  by 
implication  Invites  every  child  of  the  commu- 
nity upon  bis  property.  Upon  the  theory  of 
Implied  Invitation — the  only  one  upon  which 
the  Instruction  could  be  applicable  at  all— 
it  is  erroneous  in  omitting  the  very  essential 
element  of  knowledge  on  the  part  of  the 
landowner,  that  the  device  la  inherently  dan- 
gerous, that  It  Is  unusually  atlurlng  to  chil- 
dren of  tender  years,  and  that  anch  children 
are,  or  are  likely  to  be,  attracted  by  it  In 
29  Oyc.  448,  It  U  said: 

"In  such  jnrlsdictioos  as  concede  liability  for 
leavlDK  an  attractive  machine  or  place  unguard- 
ed, one  of  the  grounds  for  liability  is  that  the 
owner  knew  or  should  have  known  that  chil- 
dren were  accustomed  to  go  or  would  likely 
be  attracted  thereto,  and  that  from  the  pe- 
culiar nature  and  open  and  exposed  condition 
of  the  thing  or  place  be  ought  reasonably  to 
have  antidpated  such  an  injury  as  actually 
happened." 

Instruction  16,  upon  the  same  subject,  Is 
so  indefinite  and  uncertain  In  its  terms  that 
it  must  have  confused,  rather  than  aided,  the 
Jury. 

Because  of  the  errors  indicated  above,  tbe 
judgment  is  reversed*  and  the  cause  la  re- 
manded. 

Reversed  and  remanded. 

BBANTLT»  0. 3.,  and  SANNEB,  concur. 


OTTT  OF  BUTTB  v.  BENNBOTrS  et  aL 

(No.  8518.) 

(Supreme  Court  of  Montana.    May  20,  191S.) 

OotTNlTES  €=39S  —  COTINTT  ASSESSOB  —  OFFI- 
CIAL Bond — Liabilitt  op  Subbtibs. 

Under  Rev.  Codes,  {  5682,  providing  that  a 
surety  cannot  be  held  beyond  the  express  terms 
of  his  contract,  the  sureties  on  a  county  as- 
sessor's bond  conditioned  that  he  would  "faith- 
fuUr  perform  all  official  duties  now  required  of 
him  by  law,  and  •  •  •  all  •  •  *  duties 
•  *  *  required  by  any  law  to  be  enacted  sub- 
sequent to  the  execution  of  this  bond,"  were  not 
liable  for  moneys  improperly  paid  and  delivered 
to  the  assessor  as  compensation  for  the  collec- 
tion by  him  of  certain  city  taxes,  where  the  col- 
lection of  such  taxes  was  not  imposed  on  him  by 
law,  but  reposed  elsewhere  under  sections  2684, 
8356,  3357. 

lEd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  !|  141-143,  147 ;  Dec.  Dig.  «ss»98.] 

Appeal  from  District  Court,  Silver  Bow 
County;  John  B.  McCleman,  Judge. 


Action  by  the  dty  of  Butte  against  Gilbert 
Bennetts  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Alexander  Mackel,  W.  F.  Davis,  and  N.  A. 
Roterlng,  all  of  Butte,  for  appellant.  Walk- 
er &  Walker,  of  Butte^  for  reqrandents. 

SANNEB,  J.  By  its  amended  complaint 
the  appellant,  dty  of  Butte,  seeks  judgment 
for  ¥886.10  against  Gilbert  Bennetts  and  oth- 
ers for  moneys  paid  by  the  dty  to  Bennetts 
as  compensation  for  the  collection  by  bim  of 
certain  dty  taxes  while  county  assesEnr  oC 
Silver  Bow  county,  the  other  defendants  be- 
ing sureties  upon  his  offldal  bond.  Two  sep- 
arate demurrers  were  filed,  one  by  Bometts 
which  was  overruled,  and  the  other  by  the 
sureties  which  was  sustained.  The  dty, 
declining  to  plead  furtber,  suffered  Judgm^t 
to  be  entered  dismissing  its  actloh  as  to  the 
sureties,  and  from  that  Judgmoit  prosecates 
this  appeaL 

The  question  presented  is  whether  a  cause 
of  action  la  stated  against  the  defendant 
sureties.  The  pleading  alleges,  in  substance, 
that  the  dty  bad  not  advertised  for,  or  re- 
ceived any  bids  for  the  collecting  of  said  tax- 
es, and  no  contract  for  such  service  had  been 
entered  into  by  it  with  Bennetts,  notwitb* 
standing  that  at  the  time  such  service  was 
rendered  one  of  the  rules  of  business  duly 
enacted  and  adopted  by  the  dty  couikU,  re- 
quired all  contracts  exceeding  $250  in  amount 
to  be  let  to  the  lowest  bidder,  as  also  do  the 
provisions  of  section  3278  of  the  Revised 
Codes ;  that  said  Bennetts  was  fully  paid  by 
the  county  of  Silver  Bow  the  entire  salary 
authorized  by  law  to  be  paid  for  his  services 
as  county  assessor,  but  he  neverth^ess  de- 
manded and  was  paid  said  sum  of  $885.10  for 
collecting  said  dty  taxes,  no  part  of  which 
has  he  repaid;  that  demand  has  been  made 
upon  him  and  his  sureties  to  pay  said  sum  to 
the  plaintiff,  which  demand  has  been  refus- 
ed. Attached  to  the  complaint  as  an  exhibit 
Is  a  copy  of  the  official  bond  of  Bennetts, 
which  abowB  BDcb.  bond  to  be  In  tlie  usual 
form. 

The  demurrer  of  the  sureties  was,  in  our 
judgment,  properly  sustained.  They  can  be 
hdd  to  answer  for  the  acta  or  omissions  of 
their  principal  only  according  to  the  tenor 
of  their  undertaking,  and  this  was  that  he 
should  "well,  truly  and  faithfully  perform 
all  official  duties  now  required  of  him  by 
law,  and  *  *  *  all  of  the  duties  of  such 
office  of  county  assessor  required  by  any 
law  to  be  enaded  subsequent  to  the  execution 
of  this  bond."  Obligations  of  this  sort  are 
stilctlssimi  Juris.  Rev.  Codes,  i  6682;  6 
Cyc.  768 ;  Mechem  on  Public  Officers,  M  282, 
283.  "Sureties  have  the  right  to  rely  upon 
the  letter  of  their  undertakings,  and  th^ 
liability  cannot  be  extended  by  Implication, 
A  public  officer's  sureties  are  only  responsi- 
ble for  the  duties  assigned  such  officer  by  the 
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law.  Vbexe  the  law  deflnes  the  duties  of  a 
inibUc  ol&ON,  bis  SDretlee  are  nsponslble  for 
tbe  faitlifal  performance  of  aucb  duties,  and 
are  aot  responalble  for  acts  which  do  not 
pertain  to  him  office."  Smith  t.  liOTell.  2 
Mont  882.  Unless,  therefore,  the  collection 
of  tans  for  the  dty  was  an  <^elal  duty  of 
Bennetts  as  county  assessor,  required  of 
hhD  by  law,  no  default  or  miscarriage  of  hla 
In  respect  thereto  could  be  made  the  basis 
o€  liability  as  against  his  sureties.  City  of 
San  Jose  t.  Welch,  66  GaL  858.  4  Fac.  207 ; 
San  Lola  Obiq;»o  County  t.  Varnom,  106  Cal. 
S62.  41  Pae.  445;  State  t.  Porter,  69  Neb. 
203,  96  N.  W.  760;  Brown  t.  Commonwealth, 
6  J.  J.  Marsh.  (Ky.)  635;  State  t.  Bonner, 
72  Mo.  887;  Ftiler  t.  Gates.  40  Or.  S48.  67 
Pac.  416,  56  L.  B.  A.  630,  91  Am.  St  Bep. 
402,  and  note. 

Xot  only  does  our  statute  fail  to  impose 
upon  tbe  county  assessor  tbe  duty  of  collect- 
ing taxes  for  either  dty  or  county,  but  it 
reposes  that  duty  elsewhere  (Ber.  Codes,  || 
2684,  8356,  3357);  and  this  court  has  dis- 
tinctly pointed  out  why  it  Is  that  iu»  such 
duty  can  be  imposed  upon  him.  Mutual  life 
Ins.  Go.  T.  Martlen,  27  Mont  487,  71  ^c. 
470.  Much  refinement  Is  indulged  by  the 
books  and  repeated  in  the  briefs,  as  to  wheth- 
er an  act  dona  by  a  perstm  who  happens  to 
be  an  officer  Is  oolcoe  officii  or  virtnte  at- 
fldi,  with  the  oonsequraices  flowing  from  this 
distinction.  We  need  not  consider  them, 
since  whaterer  senlce  Bennetts  rendwed  the 
dty  of  Butte  in  the  premises  was  not,  and 
could  not  have  beaa,  as  county  assessor. 

The  Judgment  appealed  from  Is  affirmed. 

Affirmed. 

BBANTLT,  a  J.,  and  HOLLOWAT,  J., 
concur. 


BSSELSTTN  t.  UNITED  STATES  GOLD 

CORPORATION.    (No.  7083.) 
(Sopreme  Court  of  Colorado.    April  5,  1015. 
Bebearing  Denied  Jane  7,  101&) 

1.  JUBT  «=»13  —  RZOHT  TO  JUXT  TBUL  — 

ISQurTABU  Belief. 
In  BD  action  to  enjoin  defendant  from  ei- 
tracting  ore  witbin  the  limits  of  plaintiff's  lode 
mining  claim,  and  to  recover  damages  for  ore 
already  taken,  the  damages  an  iuddental  to 
tiie  injunction,  and  the  action  la  an  equitable 
(R)&  BO  that  plaintiff  is  not  entitled  to  a  jury, 
and,  if  one  is  called,  its  verdict  is  advisory  only. 

[Ed.  Note.— For  other  cases,  see  Jnry,  Cent 
Dig.  SS  35-83;   Dec  Dig.  «=»13.] 

2.  Appeal  and  Ebsok  ^toio.  _  Rbvxbw  — 
FraoiNQB  BT  Tbiax.  Comr— Pebsonai.  Iit- 
■racnoN. 

In  an  action  to  restrain  tbe  taking  of  ore 
fn»n  plaintiff's  lode  mining  claim,  where  tbe 
only  issues  were  whether  the  ore  was  in  a  vein 
wlicli  bad  its  apex  on  defendant's  claim,  and 
there  was  abundant  evidence  to  support  a  find- 
ing that  it  was,  made  after  personal  examlna- 
tioQ  of  the  premises  by  the  trial  court,  the  find- 
ing will  not  be  distnrbed. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent.  Dig.  ff  8079-3982,  4024 ;  Dec.  Dig. 
*=>1010.]  ,  . 


8.  Mxras  ANO  HiNKBALS  4b»81— IfODB  BfZH- 
INO  GUIU— KxTBAIiATffiLAI.  BiGHTB— IXTIB- 

SICTING  VbINS. 

Where  defendant  owned  a  senior  lode  min- 
ing claim  on  which  a  broad  vein  bad  its  apex, 
which  vein  passed  outside  the  side  lines  ex- 
tended, and  under  plaintiff's  junior  claim,  where 
it  was  intersected  by  three  veins  each  having 
its  apex  on  idaintiff'a  claim,  defendaut  was  en- 
titled to  tbe  ore  within  tbe  intersection,  under 
the  express  provisions  of  Rev.  Bt  U.  S.  i  2336 
(Comp.  SL  1913,  I  4G44). 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  ffi  75-77;  Dec.  Dig.  «=> 
81.] 

Error  to  District  Courts  Boulder  County; 
Harry  P.  Gamble,  Judge. 

Action  by  J.  N.  Esselstyn  against  the  Unit, 
ed  States  Gold  Corporation.  Judgment  for 
tbe  defendant;  and  plalntifr  brings  error. 
Affirmed. 

John  J., White,  of  Denver,  for  plalntifl  In 
error.  Jdtin  B.  Wolff,  of  Boulder,  and  Hor- 
aoe  N.  Hawkins,  of  Denver,  for  defendant  in 
error. 

BAILEY,  J.  On  August  24th,  1010,  the 
plaintiff,  plaintiff  in  error  here,  filed  com- 
plaint in  the  District  Oourt  of  Boulder  Coun- 
ty to  enjoin  alleged  continuing  trespasses, 
and  Incidentally  to  recover  $16,000.00  dam- 
ages, said  to  have  been  occasioned  by  past 
trespasses,  upon  the  Alpine  Horn  lode  min- 
ing claim,  by  the  defendant,  defendant  in 
error  here,  who  claimed  to  own  the  Cross 
lode  '"^"Ing  claim. 

The  complaint  alleged  that  plaintiff  was 
entitled  to  the  exclusive  possession  of  the 
Alpine  Horn  lode  mining  claim  through  a 
bond  and  lease  to  him  of  tbe  property,  and 
further  that  at  the  point  where  the  plain- 
tiff's Alpine  Horn  claim  intersects  and  cross- 
es the  def  wdant's  Cross  claim,  which  it  does 
at  nearly  a  right  angle,  the  defendant  had 
extended  Its  workings  beyond  the  vertical 
side  lines  of  the  Cross  claim  and  within  the 
vertical  side  lines  of  the  Alpine  Horn  claim, 
and  was  mining  and  removing  ore  therefrom, 
which  plaintiff  all^^ed  belonged  to  the  Alpine 
Horn  claim  through  veins  apexlng  within  the 
latter's  territory.  He  alleged  Irreparable  In- 
jury and  damage,  and  prayed  for  permanent 
injunctive  and  other  equitable  relief,  and 
for  damages  as  above  noted.  For  answer  de- 
fendant alleged  ovrnershlp  of  the  Cross  lode 
mining  claim,  admitted  that  it  and  Its  gran- 
tore  had  extended  their  workings  within  the 
vertical  side  lines  of  the  Alpine  Horn  claim, 
hut  denied  that  they  were  extended  upon  any 
vein  or  veins  belonging  to  that  claim,  and 
averred  that  the  workings  of  the  defendant 
and  its  grantors,  in  so  far  as  they  were  ex- 
tended beyond  the  vertical  dde  lines  of  the 
Cross  claim  and  within  the  vertical  side  lines 
of  the  Alpine  Horn  <flaim,  were  so  extended 
in  following  its  Cross  vein  on  its  dip  beyond 
the  vertical  side  lines  of  tbe  Cross  lode  min- 
ing claim ;  that  the  top  or  apex  of  the  Gross 
vein  is  upon  Its  so-called  Cross  claim,  be- 
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tween  Its  parallel  end  lines,  and  because  of 
this  situation  Its  workings  have  been  prop- 
erly extended  Into  and  upon  the  Alpine  Horn 
lode  mining  claim,  upon  the  dip  downward  of 
the  Cross  vein,  and  that  the  ore  and  mineral 
disclosed  thereby  and  therein  are  its  prop- 
erty, and  that  it  Is  lawfully  entitled  to  work 
and  mine  the  same. 

The  defendant  further  alleged,  by  way  of 
a  second  defense,  that  it  and  Its  grantors 
since  1873  have  at  all  times  been,  and  now 
are,  the  owners  of  and  entitled  to  the  ex- 
clusive possession  of  the  Cross  lode  mining 
claim,  together  with  all  veins,  lodes  and  ledg- 
es, the  tops  or  apexes  of  which  are  between 
the  vertical  planes  of  Its  parallel  end  lines, 
and  that  It  has  a  patent  to  Its  claim  which 
is  senior  to  the  patented  lode  of  plaintiff. 
Other  special  defenses  are  Interposed  which, 
in  our  view  of  the  proper  disposition  of  the 
case,  need  not  be  discussed  or  considered. 

The  replication  of  the  plaintiff  contained, 
in  the  main,  general  denials  of  the  several 
allegations  of  defendant's  answer  as  to  all 
matters  bearing  upon  its  alleged  ajKx  rights, 
but  did  not  put  in  issue,  as  we  read  and  un- 
derstand the  pleadings,  the  ownership  by  the 
defendant  of  the  Cross  lode  mining  claim. 

A  Jury,  on  application  of  plalntitf,  was 
called  to  consider  tbe  case,  which  disagreed 
and  was  discharged.  Later,  also  on  applica- 
tion of  plaintiff,  additional  testimony  was 
taken  before  the  court,  and  findings  in  favor 
of  the  defendant  were  made,  a  permanent  in- 
junction denied  and  Judgment  ot  dismissal 
entered.  Plaintiff  brings  tbe  case  here  for 
review. 

The  plaintiff's  theory  of  the  case  was  that 
the  defendant's  "Gross"  vein  was  a  narrow , 
seam  enclosed  between  confining  walls,  and 
that  as  such  It  did  not  extend,  in  its  down- 
ward course,  into  the  Alpine  Horn  claim  at 
all;  and  that  the  defendant  deliberately  went 
outside  of  its  own  vein  and  territory  and  ex- 
tracted ore  from  tbe  Contention  vein,  located 
upon  and  apexing  In  Alpine  Horn  territory, 
a  vein  wholly  independent  of  and  separate 
and  distinct  from  the  Cross  vein,  without 
any  intersection  with  the  latter  vein,  where 
It  is  claimed  Uie  trespass  was  committed. 

The  theory  of  defendant  was  and  is  that 
Its  Cross  vein  Is  one  from  which  ore  bodies 
to  a  width  of  forty  feet  and  upwards  had 
been  extracted ;  that  it  apexed  upon  the 
Cross  lode  mining  claim  and  extended  on  Its 
dip  in  Its  downward  course  into  the  Alpine 
Horn  claim;  that  tbe  ore  in  question  was 
extracted  from  this  vein  at  a  pohit  where  the 
vein  from  the  Alpine  Horn  claim  intersected 
It;  that  it,  having  the  senior  patent,  had  a 
right  to  all  ores  found  at  the  Junction  or  in- 
tersection of  the  Cross  vein  with  the  several 
Alpine  Horn  veins,  claiming  that  all  of  its 
workings  within  the  vertical  side  lines  of 
the  Alpine  Horn  claim  were  upon  the  Cross 
rein. 

It  is  aKHurent  that  the  real  Issue  presmted 
l8  whether  tbe  owner  of  the  Cross  lode  min- 


ing claim  had  the  apoc  of  a  vein,  wtddi  In 
its  downward  course  within  the  vertical 
planes  of  Its  end  lines,  extended  into  the  Al- 
pine Horn  lode  mining  claim,  within  the  ver- 
tical planes  of  the  side  lines  thereof.  The 
question  for  determination,  therefore,  was 
upon  the  evidence  adduced  pro  and  con,  one 
of  fact,  the  essential  and  fundamental  issue 
being  as  above  stated.  Upon  all  of  the  tes- 
timony, and  after  a  personal  examination  of 
the  premises  by  the  trial  Judge,  the  court 
found  the  issues  Joined  in  favor  of  the  de- 
fendant and  awarded  judgment  accordingly. 
The  findings  of  the  court  were  as  follows : 

"First.  That  the  allegations  of  plaintiff's  com- 
pleint  are  not  sustained  by  tbe  m^soce  and 
are  not  well  founded. 

"Second.  That  tbe  ore  taken  and  broken  by 
defendant  from  within  the  bounds  of  tbe  plain- 
titf'8  Alpine  Horn  lode  mining  claim  was  law- 
fully and  legally  broken  and  removed  from  the 
intersection  of  the  plaintiETs  so-called  'Con- 
tention' vein  with  the  defendant's  'Cross'  vein, 
the  top  or  apex  of  which  lies  withlo  the  defend- 
ant's 'Orosa^  lode  mining  claim,  between  its 
parallel  end  lines,  and  that  tbe  defendant  bad 
the  right  to  it  and  to  remove  said  ore  by  virtue 
of  defendant's  apex  rights  In  said  vein  owned 
by  tbe  defendant,  and  that  tbe  defendant's 
'Cross*  lode  mining  claim  is  senior  to  the  plain- 
tiff's 'Alpine  Horn'  lode  mining  d^m.  In  point 
of  time  ot  location  and  patent 

"Third.  That  tbe  allegations  of  the  defend- 
ant's answer  are  sustained  by  the  evidence  and 
that  the  worldngs  done  under  the  order  of  this 
court  bv  defendant  within  the  bounds  of  plain- 
tiff's Alpine  Horn  lode  mining  claim,  dnce  tbe 
filing  of  this  action,  were  made  In  and  apnn  the 
defendant's  'Cross'  vein,  the  top  or  apex  of 
which  lies  within  defendaiit's  'Cross'  lode  mining 
claim. 

"Fourth.  That  the  defendant  was  not,  at  the 
time  this  action  was  instituted,  trespassing  on 
plaintiffs  property,  and  that  there  is  no  evi- 
dence that  defendant  intended  to  do  so,  and  the 
court  finds  that  the  plaintiff  la  not  entitied  to 
an  Injunction  in  this  muse." 

[1]  It  appears  from  the  pleadings  that  the 
action  Is  in  equity,  wherein  plaintiff  seeks  to 
enjoin  defendant  from  pursuing  its  Cross 
vein,  under  Its  alleged  apex  rights,  in  its 
downward  course  into  tbe  Alpine  Horn  claim. 
Plainly  the  primary  object  of  the  suit  was 
for  injunctive  relief,  and  that  fact  deter- 
mines Its  equitable  character.  The  damage 
sought  was  a  mere  incident  Tbe  cause  was 
properly  triable  to  the  court  and  plaintiff  had 
no  lawful  right  either  to  demand  or  have  a 
Jury.  If  a  jury  had  returned  a  verdict,  it 
would  have  been  advisory  merely,  and  might 
have  been  either  adopted  or  rejected  by  the 
court,  in  its  discretion.  Danielson  v.  Gude, 
11  Colo.  67, 17  Pac.  283 ;  Coal  Co.  v.  Coal  Co., 
24  Cola  116,  48  Pac.  1045;  Cree  v.  Lewis, 
49  Colo.  186,  112  Pac.  326 ;  Selfridge  v.  Leon- 
ard-HefTner  Co.,  51  Colo.  314,  117  Pac.  158, 
Ann.  Cas.  19136,  282;  Neikirk  v.  Boulder 
National  Bank,  53  Cola  350,  127  Pac.  137. 

[2]  Under  the  Issues  it  was  a  question  of 
apex  lights,  and  it  is  upon  this  question  that 
the  controversy  turns,  Involving  fact  ques- 
tions only.  It  became  necessary  for  the  court 
to  find  and  declare  which  theory  of  tbe  case 
was  anatained,  tbat  of  defendant  or  tbat  ot 
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plalntur.  Tliere  vna  no  question  of  law  In- 
TOlTcd,  except  In  to  far  as  the  determination 
of  wbat  constltates  a  vein  nilgbt  be  so  con- 
ddered,  whlcb  was  also  a  question  ct  fact  to 
be  determined  from  the  evidence.  Tbere  waa 
sbandant  testimony  to  warrant  tbe  court  bi 
finding  tbat  tbe  Cross  rein  was,  at  matter 
of  law,  a  Tdn  within  the  well  defined  l^al 
meaning  of  tbat  term.  Beals  v.  Cone,  27 
Colo.  473,  62  Fac.  83  Am.  St  Kep.  02; 
EurdEa  Coua.  M.  Co.  r.  Bi(dLm<xul  M.  Co.,  4 
Sawyer,  802,  Fed.  Cas.  Na  4,548;  Iron  Su- 
rer Ulnlng  Cob  T.  Cheesman,  116  U.  S.  629, 
6  Sup.  Ct  481,  29  U  Ed.  712;  Stevens  T.  WU- 
llama.  1  McCrary.  480.  Fed.  Cas.  Na  13.413; 
Bunker  Hill  &  S.  M.  &  C.  Co.  t.  Empire  State- 
Idaho  M.  &  D.  Co.  (C.  C.)  134  Fed.  26S ;  Hy- 
man  v.  Wheeler  (C.  C.)  20  Fed.  347 ;  Shamel 
on  Mining,  Mineral  and  Geological  Law,  pp. 
151.  175.  17& 

Much  evidence  was  produced  on  tbe  ques- 
tion as  to  whether  the  Cross  vein  contained 
values  In  appreciable  quantitlea,  the  witnesses 
for  the  defendant  asserting  that  It  did  and 
the  witnesses  for  the  plaintiff  that  It  did  not 
In  concluding  whether  defendant's  vein  was 
one  of  great  width,  as  it  contended,  the  court 
bad  to  take  Into  consideration  all  of  tbe  e»- 
senclal  characteristics  which  go  to  noake  up 
and  constitute  a  vein,  and  In  the  end  it  was 
a  question  of  fact  whether  the  defendant  had 
a  broad  vein  or  a  narrow  one,  a  mere  mud 
scam,  aa  plaintiff  sought  to  show.  This  was 
one  of  tbe  controlling  Issues. 

[3}  The  plaintiff  contended  that  his  so-call- 
ed Perfect  Right,  Intermediate  and  Conten- 
tion veins  were  separate. and  distinct  apez- 
ing  on  the  Alpine  Horn  claim,  could  be  so 
identified  In  the  workings  extended  by  the  de- 
fendant in  that  territory,  and  that  each  of 
these  veins  were  separated  by  country  rock. 
The  defendant  did  not  question  that  the 
plaintiff  had  separate  and  distinct  veins  dip- 
ping toward  tbe  Cross  vein,  but  asserted  tbat 
the  identity  of  each  and  every  of  these  veins 
was  lost  when  they  passed  through  tbe  hang- 
ing wall  of  defendant's  Cross  v^n.  Under 
tbe  law  the  defendant  was  entitled  to  tbe  ore 
found  at  the  luteEsectitHis  of  the  two  systems 
of  veins,  if  there  were  in  fact  any  such  in- 
tersections, by  virtue  at  the  seniority  of  its 
patent  over  the  patent  of  tbe  plaintiff. 
Shamel's  Mining,  Mineral  and  Geological  Law, 
pp.  228,  233 ;  Rev.  Stats.  U.  S.  S  2339  (Comp. 
St  1913.  i  4644). 

Whether  tbere  were  any  such  intersections, 
and  if  so,  where  they  occurred,  were  ques- 
tioos  of  fact  and  not  ct  law.  To  aid  tbe 
court  in  determining  all  of  these  questions 
maps,  exhibits  and  models  were  introduced, 
together  with  assays,  ore  shipments,  ore  re- 
torns,  engineers'  reports  and  the  verbal  tes- 
tlmony  of  a  vast  array  of  witnesses.  The 
coort  heard  both  aides  fully  as  to  width,  en- 
dostng  walla,  character  and  dip  of  the  veins, 
aa  to  the  assay  values  of  tbe  vein-matter  and 


mineral,  aa  to  what  was  and  what  was  not 
country,  rock,  and  upon  many  other  points 
bearing  upcm  every  material  Inne  involved  In 
tbe  case.  Upon  these  matters,  under  conflict- 
ing and  contradictory  testimony  and  after  a 
persffioal  inspection  by  the  Judge  of  the  court 
of  the  premises  involved,  and  after  exhaus- 
tive arguments  on  the  part  of  respective  coun- 
sel, the  court  found  the  Issues  In  flavor  of  de- 
fendant which,  under  long  established  and 
well  settled  and  defined  rules  of  this  court 
shoiUd  not  be  disturbed  upon  review. 

np<si  a  full  and  critical  examination  of  the 
teatlmoDy  we  are  prepared  not  only  to  say 
that  the  findings  of  the  court,  reached  as 
they  were  upon  conflicting  and  contradictory 
testimcmy.  should  not  he  disturbed,  but  are 
cwstralned  to  further  declare  ttiat  the  great 
wdj^t  of  the  evidence,  upon  every  dlsimted 
question  of  fact  proponderates  strongly  In 
favor  of  the  defendant  and  fairly  establishes 
that  the  Cross  vein  is  of  great  width ;  that  It 
apexes  In  the  Cross  claim  at  the  pt^nt  where 
the  latter  Is  Intersected  by  the  Alpine  Horn 
claim ;  that  this  vein,  departing  from  Its  side 
lines,  dips  Into  the  Alpine  Horn  territory, 
widening  in  Its  downward  course  as  it  ex- 
tends into  that  claim;  that  at  all  points 
where  the  workings  of  the  defendant  are  ex- 
tended within  and  into  the  Alpine  Horn 
ground  they  are  in  and  npim  the  Cross  vein 
and  betwera  the  parallel  end  lines  of  that 
claim  extended  vertically  downward;  that 
tbe  Gross  vein  Is  continuous  from  its  apex 
to  Its  lowest  workings ;  snd  that  the  series 
of  veins  apexing  on  the  Alpine  Horn  claim  in- 
tersects the  defendant's  Cross  vein  at  the  bO, 
130  and  ISO-foot  levels,  and  that  by  reasra  of 
the  seniority  of  the  defendant's  Cross  claim 
patent  the  def^dant  was  and  Is  entitled  to 
the  ore  found  at  them  points.  From  all  of 
which  it  follows  that  the  defendant  was  not, 
as  matter  of  fact  a  trespasser,  as  alleged,  but 
was  well  within  its  legal  rights  when  mining 
and  extracting  the  ore  abont  which  complaint 
is  made. 

It  seems  dear,  therefore,  that  the  action  of 
the  court  below,  In  denying  the  plaintiff  a 
permanent  Injunction  and  dismissing  his  com- 
plaint was  fully  Justified  under  the  law,  as 
applied  to  its  findings  of  fact  and  that  the 
same  of  right  ought  to  be  affirmed. 

Judgment  affirmed. 

6ABBERT,  0.  J.,  and  WHITE,  X,  concur. 


COOK  RT.  SIGNAL  CO.  et  a!,  v.  BUCK. 
(No.  793a) 

(Supreme  Court  of  Colorado.    May  8,  1916. 
Bebearlng  Denied  June  7,  1919.) 

1.  Pleadino  *»345  —  Judgment  ow  Plead- 
ings—Mandauus. 

Where,  la  mandamus  against  a  corporation 
and  others  to  compel  the  transfer  on  the  bouka 
of  the  corporation  and  the  issuance  to  plaintiff 
of  its  stock,  bought  by  ber  from  her  husband 
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and  assigned  to  ber  by  him,  tbe  answer  pat  In 
issue  the  averments  of  the  petition  otf^er  than 
those  relating  to  demand  and  refusal,  and  de- 
nied that  plaintiff  had  bought  the  stock  for  a 
valuable  consideration,  that  it  had  been  assigned 
to  her,  that  she  owned  it,  that  she  had  complied 
with  the  requirements  of  the  by-laws  of  the 
corporation  as  to  the  transfer  of  stock,  or  that 
she  had  been  damaged  by  reason  of  the  refusal 
to  comply  with  a  demand  for  the  transfer,  it 
was  error  to  sustain  a  general  demurrer  to  the 
answer,  and  without  proof  enter  judgment  for 
plaintiff  on  motion  for  judgment  on  the  plead- 
ings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
€ent.  Dig.  H  1055-1050 ;  Dec  Dig.  «=»345.] 
2.  MANDAuua  <g=>i64— Tbajtsfeb  ov  Stock— 

Answeb^Defensb. 

Id  mandamus  to  compd  the  transfer  on 
the  corporation's  books  of  Its  stock,  bought  by 
a  plaintiff  from  her  husband,  allegations  of  the 
answer  that  plaintiffs  husband  bad  agreed  with 
the  corporation's  fiscal  agent  that  he  would 
not  transfer  his  shares  while  the  agent's  con- 
tract for  the  seiliDg  of  treasury  stock  was  in 
force,  that  plaintiff  knew  of  such  agreement 
when  the  stock  was  assigned  to  her,  that  she 
paid  no  consideration  for  the  stock,  and  that 
the  pretended  asBignment  and  sale  to  her  was 
<»lorBble  merely  and  not  in  good  faith,  stated 
a  good  defense. 

[Ed,  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.      344-300 ;  Dec  Dig.  €=>164.] 

S.  COBPOBATIONB  «=>113  —  SaU  OF  STOOK  •— 

CoNTBACT  Restbiction— Validity. 

A  contract  temporarily  excluding  stock 
from  the  market  durii^  tbe  existence  of  a  con- 
tract  for  the  selling  of  treasury  stock,  was  bind- 
ing on  stockholders,  where  the  corporation,  its 
officers,  and  all  indiridual  stockholders,  and  the 
selling  agent  of  its  treasury  stock,  which  per^ 
sons  were  the  only  ones  interested  in  the  cor- 
poration's affairs,  were  partiea  to  it,  and  it  was 
not  only  supported  by  a  consideration,  but  cal- 
culated to  promote  the  interests  of  the  company 
generally  and  benefit  stockholders. 

[Ed.  Note.— For  other  cases,  see  Coi^orationB, 
Cent  Dig.  S  468;  Dec  Dig.  «s»113.] 

Brror  to  District  Gonrt,  City  and  County 
of  Denver;  Greeley  W.  Whitford,  Judge. 

MandamuB  by  Euphemta  N.  Bi»&  against 
the  Cook  Railway  Signal  Company  and  oth- 
ers. JadKtaent  for  plaintUC,  and  defendant 
brings  error.    Beversed  and  remanded. 

Baraett  &  Campbell,  of  Denver,  for  plain- 
tiff in  error.  A.  D.  Quaintance,  of  Denver, 
for  defendant  in  error. 

BAILEY,  J.  [1]  The  action  was  In  manda- 
mus by  Eupbemla  N.  Buck,  defendant  in  er- 
ror, against  the  Cook  Railway  Signal  Com- 
pany and  others,  plaintiffs  in  error,  to  com- 
pel the  transfer  on  tbe  books  of  tbe  com- 
pany and  the  issuance  to  her,  of  certain  of 
Its  capital  stock,  which  she  claimed  to  have 
bought  of  her  husband  and  which  be  had  as- 
signed to  her.  An  alternative  writ  issued 
which  was  made  peremptory,  and  tbe  com- 
pany brings  the  case  here  for  review. 

By  answer  the  defendant  put  in  issue  prac- 
tically every  averment  of  the  petition  and 
writ,  the  averments  relating  to  a  demand  for 
tbe  Issuance  of  tbe  stock  and  refusal  to  com- 
ply therewith  alone  being  unchallenged.  The 
matters  so  put  in  issue  are  that  plaintlft  for 


a  valuable  consideratloii  bong^  the  stock  of 
her  hosband,  its  assignment  to  ber,  her  own- 
ership of  the  stock,  that  she  compiled  with 
all  or  any  of  tbe  reqnlr^ents  of  the  by-laws 
of  tbe  ccHopany  with  refierence  to  transfer  at 
stock,  and  that  stae  has  been  damaged  by  tea- 
son  of  tbe  refusal  to  comply  with  ber  de- 
mand' ft>r  transfer. 

It  seems  clear  that  If  plaintlff  was  not  the 
owner  of  the  stock,  or  if  the  eerUflcates  had 
not  been  assigned  to  her,  or  If  she  bad  failed 
to  comply  with  the  by-laws  relating  to  trans- 
fer, then  the  officers  of  the  company  ought 
not  to  have  compiled  with  ber  demand,  and 
no  Judgment  of  tbe  conrt  could  have  been 
rightfully  rendered  compelling  them  to  do  so. 
Notwithstanding  the  Issues  thus  tendered, 
tbe  conrt  sustained  a  general  demurrer  of 
plaintiff  to  tbe  answer,  which  Included  a 
separate  and  si>eclal  defense,  and  on  motion 
for  Judgment  on  tbe  pleadings,  without  proof, 
made  the  alternative  writ  peremptory  and 
entered  Judgment  for  a  transfer  of  the  8to<^ 
with  an  assessment  of  damages  In  the  sum 
of  f75.  The  matters  put  in  issue  were  mate- 
rial, without  proof  of  which  plaintiff  could 
not  prevail,  and  a  Judgment  on  the  pleadings 
was  unwarranted.  That  the  entry  of  such  a 
Judgment,  under  such  circumstances,  is  uuan- 
thorized  is  established  by  the  decisions  of 
this  conrt  in  Parr  v.  Sexson,  66  Colo.  491, 
138  Pac.  768,  and  Board  of  Directors  of  Tel- 
low  Jacket  Irr.  DlsL  v.  Wessels,  144  Paa 
869. 

[2]  In  addition  to  the  general  denial  tbe 
defendants,  as  a  separate  and  Independent 
defense,  set  up  an  agreement  between  the 
defendant  company  and  Parker,  its  fiscal 
agent,  for  tbe  sale  by  him  of  treasury  stock  o£ 
tbe  company  on  commission,  alleging  that,  to 
protect  tbe  treasury  stock,  maintain  Its  selling 
price,  prevent  sales  by  individual  owners  and 
thus  enable  tbe  defendant  company  speedily 
to  acquire  a  fund  for  establishing  and  main- 
taining Its  corporate  business,  the  company 
and  Its  Individual  stockholders,  Including  the 
husband  of  plaintiff,  specifically  agreed  be- 
tween themselves  and  with  Parker  not  to 
sell,  traffic  in  or  transfer  any  of  their  shares, 
which  covered  the  stock  in  controversy,  while 
the  contract  with  the  latter  for  tbe  sale  of 
treasury  stock  was  in  force;  that  plalntUt 
had  full  knowledge  of  tbe  existence  of  this 
agreement  at  tbe  time  of  the  alleged  assign- 
ment of  the  stock  to  ber,  and  therefore  took 
it  subject  thereto;  that  she  paid  no  considera- 
tion for  tbe  stock,  and  that  the  alleged  and 
pretended  assignment  and  sale  to  her  was 
colorable  merely  and  not  in  good  faith.  The 
court  sustained  a  general  demurrer  to  tbe 
answer,  holding  in  effect  that  the  matters 
and  things  allied  and  set  up  in  tbe  further 
answer  constituted  no  def^ise.  ^ia  was 
plainly  error.  The  allegations  of  this  de- 
fense, when  uncontradicted,  considered  la 
connection  with  tbe  legitimate  dednctlona  t* 
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be  drawa  tb^refrom,  warrants  the  ccrndti- 
if  plalnttfF  Sad  in  fact  secured  the  stock, 
that  It  was  held  not  for  herself  or  in  her  own 
ristit,  but  for  and  In  tlie  Interest  of  her  hus- 
band, to  enable  Mm  to  avoid  this  agreement ; 
In  short,  that  her  holding  was  nominal  only. 

[3]  The  parties  to  the  agreement  were  the 
corporation  itself,  including  its  officers,  all 
of  Its  individnai  stockholders  and  the  sell- 
ing agent  of  the  treasury  stock,  the  only  iier- 
sons  who  could  liave  any  interest  in  the  af- 
iairn  ot  the  company,  It  rested  ui>on  a  good 
consideration,  and  we  see  no  legal  objection 
to  it  The  voting  power  was  not  withdrawn 
frota  the  stock,  and  its  exclnslon  from  the 
maifeet  was  but  tenkporary.  It  was  an  agree- 
ment well  calculated  to  advance  and  promote 
tbe  interests  of  the  company  generally,  In 
which  result  individual  shareholders  would 
be  the  chief  beneficiaries,  and  for  this  reason 
alone,  if  tor  no  other,  should  be  approved 
and  upheld.  It  follows,  therefore,  from  the 
record  as  it  now  stands,  tliat  plalntlfTa  rights 
in  the  stock,  if  any,  are  subject  to  a  valid 
and  oiforceable  agreement  which  suspended 
for  a  time  the  right  of  alienation  and  trans- 
fer nsoally  enjoyed  by  a  stockholder.  She 
practically  stands  In  the  place  of  her  assign- 
or, a  party  to  the  agreement  Notwlthstand- 
iDg  this  she  demands  a  tranter  of  the  stock 
on  the  books  of  the  company,  freeing  it  from 
the  restrictions  of  the  agreement.  It  seems 
dear  that  In  such  drcumatances  she  was  not 
endtied  to  the  relief  prayed  and  given. 
While  no  case  has  been  found  precisely  in 
point,  in  principle  our  conclusion  appears  to 
be  supported  by  the  following  authorltlefl. 
WUliams  V.  ^fontgomery,  148  N.  X.  519,  43 
N.  El.  57;  S^m  v.  Mercantile  Co.,  115  Mo. 
App.  686,  92  S.  W.  507 ;  Trust  &  Savings  Co. 
r.  Home  Lumber  Co.,  118  Ma  447.  24  S.  W. 
129;  4  Thompson  tm  Corporations  {2d  Ed.) 
I  4136;  3  Clark  &  Marshall  on  Private  Cor- 
porations, page  1722,  1  658  (c). 

The  Judgment  is  reversed  and  canae  re- 
manded for  further  prooeedlDga  In  confOTml- 
tj  with  this  opinion. 

Judgment  reversed  and  cause  remanded. 

OABBEBT,  a      and  WHITB,  J.,  omcnr. 


NORTH  STBRLINO  IRK.  DIST.  v.  DIOK- 
MAN.   (No.  Sill.) 

(Supreme  Court  ot  Colorado.    April  0,  191S. 
Rehearing  Denied  June  7,  1915.)  ' 

1.  Watcrs  and  Watib  Coubsm  «=>62— Oot- 
tisQ  Off  Wateb— Measube  or  Dauaoes— 
Growing  Cbofs. 

In  an  action  for  loss  of  growing  crops  caus' 
<A  by  defendant's  cutting  off  plaintiff's  water 
npply,  the  measure  of  damages  la  tbe  reason- 
tble  value  of  tbe  crops  when  the  damage  oc- 
eorred,  not  the  rental  value  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
witer  Couna^  Oeut.  Dig.  f  62;  Dee.  Dig.  ^ 


2.  Tbial  «=9207— ReCxphoit  or  BivinEnoB— 

LiHITINO  TO  PUBPOSE. 

In  an  .action  for  loss  of  growing  crops, 
where  the  court  admitted  evidence  as  to  the 
probable  maturity  of  the  crops,  the  cost  of  har- 
vesting, the  climatic  coodition  of  the  season,  and 
the  condition  and  yield  of  the  adjacent  lands  for 
the  same  season,  ruling  that  it  was  competent 
only  to  determine  the  reasonable  valae  of  the 
crops  when  they  were  destroyed,  but  oot  to  show 
what  kind  of  crops  would  have  matured,  and 
charged  that  all  such  evidence  could  be  consid- 
ered only  for  the  purpose  for  which  it  was  ad- 
mitted, the  ruling  and  instruction  were  suffi- 
cient to  limit  tbe  evidence  to  its  proper  purpose. 

[Sd.  Note^For  other  caMS,  see  Trial.  Cent, 
Dig.  SS  498,  490,  601;  Dec.  Dig.  «s>207.1 

3.  Watebs  asd  Water  GotnBBs  «S9263— Lx- 

ABILITT  OF  DlTOH  OWKBB~SlBPAa>— NlO- 

EJOSNCB. 

An  owner  of  land  lying  below  an  irrigation 
ditch  cannot  recover  for  damage  to  bis  land 
caused  by  seepage,  without  showing  that  the 
dltcb  was  negligeDtly  constructed,  since  Bev. 
St  1906,  IS  993,  8238,  which  require  the  owner 
of  a  ditch  to  keep  it  in  good  couditioD  and  care- 
fully maintain  its  embankment  so  that  waters 
therefrom  shall  not  damage  premises  of  others, 
do  not  make  tbe  owner  absolntely  liable. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Oounes,  Cent.  IMg.  S  ^ ;  Dee.Dig.«at 
262.1 

4.  thfiNENi  Domain  ^asQO— OONBrrnmoHAL 
Pbovisionb. 

Const  art  2,  I  15,  providing  that  private 
property  shall  not  be  taken  or  damaged  for  pub- 
lic or  private  use  without  just  compensation, 
is  limited  to  eminent  domain  proceeding,  and 
does  not  make  the  owner  of  a  ditch  absolutely 
liable  for  damages  resulting  from  its  construo 
tion  to  land,  no  part  of  which  was  taken. 

lEd.  Note.— For  other  cases,  see  Cminent  Do- 
main. Cent  Dig.  fi  233;  Doc.  Dig.  «=>90.] 

5.  Watebs  ahu  Wateb  Codxsbs  «s3>263  — 

L.EAKAOB  raOK  DiXOH— DAMAQBB. 

The  measure  of  damages  to  land  caused  by 
seepage  is  the  difference  between  the  value  of 
the  land  before  and  after  the  injury,  not  the 
reasonable  cost  of  draining  the  land,  though  evi- 
dence of  such  cost  is  admissible  as  an  aid  in  de- 
termining the  valve  of  the  land  after  the  seep- 
age. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Oant  Dig.  f  824;  Dec  Dig. 

«=>2e3.] 

6.  Tbiax.  4=9169— Takino  Cask  nox  Jubt— 

DiEECTBD  VEBniOr  —  WaNT  or  NSCE88ABT 

Paetiks. 

In  an  action  for  damages  to  land  resulting 
from  seepage,  defendant  Is  not  entitled  to  a  di- 
rected verdict  because  the  land  was  mortgaged 
and  tbe  mortgagee  not  made  a  party,  the  reme- 
dy being  to  w  to  have  the  mortg^;ee  joined  as 
a  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  841.  881-887,  389;  Dec.  Dig.  «=»169.] 

Scott  and  Teller,  JJ.,  dlsaenting. 

En  Banc.  Error  to  District  Court,  Mo:^an 
County;  H.  P.  Burke,  Judge. 

Action  by  William  F.  Dlckman  against  the 
North  Sterling  Irrigation  District  Judgment 
for  the  plaintiff,  and  defendant  brings  error. 
On  rehearing  affirmed  In  part,  and  reversed 
and  remanded  tn  lutrt 
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Mnnson  &  Bffibson,  of  Sterling,  for  plain- 
tiff In  error.  Allen  &  Webster  and  Smith, 
Brock  &  Ferguson,  all  of  Denver,  for  de- 
fendant In  error.  Goudy,  TwltCheU  &  Burk- 
hardt,  of  Denver,  amid  curiae. 

GABBEBT,  O.  J.  Defendant  In  error, 
plaintiff  below,  brought  an  action  against 
plaintiff  In  error  as  defendant,  to  recover 
damages.  The  complaint  contained  two  caus- 
es of  action.  The  fi:-st  was  for  loss  of  crops 
for  the  rears  1910  and  1911,  and  the  second 
for  injury  to  his  land  as  the  result  of  seepage 
from  a  ditch  constructed  and  operated  by 
defendant  The  jury  returned  a  verdict  in 
favor  of  plaintiff,  assessing  bis  damages  on 
the  first  cause  of  action  at  $404.60.  and  on 
the  second,  in  the  sum  of  $6,000. 

By  the  first  count  It  was  alleged,  in  sub- 
stance, that  the  plaintiff  was  the  owner  of  an 
80-acre  tract ;  that  defendant  so  constructed 
Its  ditch,  OD  adjacent  lands  above  and  high- 
er than  plaintiffs  land,  as  to  obliterate  and 
destroy  the  laterals  by  which  his  land  was 
supplied  with  water  for  the  purpose  of  irri- 
gation, by  reason  of  which  plaintiff  failed  to 
receive  sufficient  water  for  the  irrigation  of 
his  land  during  the  years  1910  and  1911, 
whereby  the  crops  thereon  for  these  years 
were  destroyed  to  his  damage  In  the  snm  of 
$1,500. 

[1]  The  court  Instructed  the  jury  that  if 
they  found  from  the  evidence  that  any  dam- 
age was  occasioned  to  the  growing  crops  for 
which  defendant  was  liable  under  the  first 
cause  of  action,  the  measure  of  such  damage 
would  be  the  reasonable  value  of  the  crops 
at  the  time  the  damage  occurred,  and  In  the 
condition  they  then  were.  Counsel  for  de- 
fendant Insist  this  instruction  was  errone- 
ous, because  the  measure  of  damages  was 
the  rental  value  of  the  la^d.  It  appears 
that  plaintiff  was  In  possession  of  the  land, 
and  planted  crops  thereon,  which  did  not  ful> 
ly  mature  for  lack  of  water.  Had  he  been 
deprived  of  the  entire  use  of  the  land,  the 
rental  value  might  have  been  the  proper 
measure  of  damages,  but  such  is  not  the 
fact  In  this  case.  Northern  Colorado  Irriga- 
tion Ga  T.  Richards,  22  Cola  460,  4S  Pac. 
423. 

[2]  By  the  same  Instmction  the  court  fur- 
ther advised  the  Jury,  In  substance,  that  all 
evidence  as  to  the  probable  maturing  of  the 
crops,  the  cost  of  harvesting,  and  the  proba- 
ble yield  thereof,  the  climatic  ccmdltion  of 
the  seasons,  and  the  condition  and  yield  of 
crops  on  adjacent  lands  for  the  same  years, 
should  only  be  considered  in  so  far  as  they 
assisted  in  determining  the  value  of  the 
crops  as  above  mentioned.  Evidence  of  the 
character  mentioned  by  the  above  instruc- 
tion was  introduced  over  the  objection  of 
defendant,  aud  it  is  urged  that  the  Jury,  in 
assessing  damage  to  the  crops.  Instead  of 
limiting  It  to  the  value  of  such  crops  when 
destroyed,  were  permitted  to  go  into  the 
realm  of  conjecture  by  determining  what 


their  value  wonM  have  been  had  the  sup- 
ply of  water  necessary  to  mature  them  not 
been  intercepted  by  the  defendant  In  the 
circumstances  of  this  case  we  think  the  ob- 
Jecti(m  Is  not  tenable.  In  the  course  of  the 
trial,  when  evidence  of  the  above  character 
was  being  introduced,  the  court  ruled  that 
it  was  competent  for  the  purpose  of  estab- 
lishing what  the  cn^s  were  worth  at  the 
time  they  were  destroyed,  but  not  to  show 
what  kind  of  crops  would  have  matured. 
From  this  ruling,  in  connection  with  the  In- 
struction as  a  whole,  we  think  the  jury  un- 
derstood that  In  assessing  damages,  the  value 
of  the  crops  at  the  time  they  were  destroyed 
was  the  criterion  by  whldi  to  ascertain  the 
damages  In  this  respect  In  brief,  the  two 
propositions  uiged  by  counsel  for  defendant 
on  the  subject  of  damage  to  the  crops  are: 
First,  that  the  rental  value  of  the  land  was 
the  proper  measure;  and,  second,  what  the 
crops  would  have  been  worth  If  the  supply 
of  water  had  not  been  cut  off  was  not  On 
these  questlona  we  hold  that  the  rental  value 
of  the  land  was  not  the  proper  measure  of 
damages,  and  that  by  the  ruling  and  lnst^u<^ 
tlon  the  jury  understood  the  value  of  the 
cto^  at  the  time  th^  were  destroyed  con- 
stituted the  damages  to  be  assessed.  Fur- 
ther than  this  we  do  not  gqiress  any  oplD- 
loo. 

[fl  In  the  second  cause  of  action  It  was 
not  alleged  that  negligence  of  the  d^endant 
in  constructing,  maintaining,  or  op««ting  its 
ditch  caused  seepage  to  the  land  of  pl&lntlff. 
A  general  demurrer  was  int<erpo8ed  by  de- 
fendant, and  overruled,  and  the  court  -In- 
structed the  jury  that  it  was  not  necessary 
for  plaintiff  to  allege  or  prove  negligence  on 
the  part  of  defendant,  either  in  the  construc- 
tion or  operation  of  its  ditch.  The  defend- 
ant had  the  right  to  construct  the  ditch  on 
the  land  occupied  for  ttiat  purpose.  By  stat- 
ute It  Is  provided  that  the  owner  of  a  ditch 
for  irrigation  purposes  shall  keep  it  In  good 
condition,  and  carefully  maintain  its  em- 
bankments, so  that  water  therefrom  shall 
not  damage  the  premises  of  others.  Sections 
993  and  3233,  R.  3.  190S.  These  sUtutory 
provisions  do  not  make  the  owner  of  a  ditch 
absolutely  liable  for  damages,  but  liable  only 
for  negligence.  In  other  words,  the  owner 
of  a  ditch  Is  not  liable  for  damages  as  the 
result  of  water  seeping  therefrom,  unless  It 
appears  that  such  seepage  was  caused  by  the 
negligent  construction  or  operation  of  the 
ditch.  City  of  Boulder  v.  Fowler,  11  Colo. 
396,  18  Pac.  337;  Grand  Valley  Irr.  Co.  v. 
Pltzer,  14  Colo.  App.  123,  59  Pac.  420;  Mld- 
delkamp  v.  Bessemer  Irr.  Co.,  46  Colo.  102, 
103  Pac.  280,  23  L.  a.  A.  (N.  S.)  795;  Greeley 
Irr.  Oo.  V.  House,  14  Colo.  B49,  24  Pac.  329 ; 
Garnet  Co.  v.  Sampson,  48  Colo.  285, 110  Pac. 
79,  1138;  Platte  A  Denver  D.  Co.  V.  Ander- 
son, 8  Colo.  131,  a  Paa  515 ;  Denver  City  I. 
&  W.  Co.  V.  Middaugh,  12  Colo.  434,  21  Pac. 
565,  13  Am.  St  Bep.  234.  The  same  rule  has 
been  announced  In  other  Jotisdlctlona.  Flffin 


Digitized  by 


Cola) 


NORTH  STEBLme  IBB.  I>IST.  T.  DICKMAN 


99 


fng  T.  Lockwood,  86  Mont.  884,  1^  Paa  062, 
14  L.  B.  A.  (N.  &)  628.  122  Am.  St.  Rep.  375, 
13  Ann.  Gas.  263;  HoweU  v.  Big  Horn  Bastn 
C.  Ca.  14  Wyo.  14,  81  Pae.  785.  1  L.  B.  A. 
{S.  S.)  606.  The  construction  and  operation 
of  the  ditch  by  defendant  was  a  lawful  en- 
t^ilae,  expressly  authorized  by  the  statutes 
of  this  state.  It  had  the  rl^t  to  construct  it 
T^Kin  the  land  it  occupied,  and  as  its  liability 
tor  seepage  therefrom  is  fixed  by  statutory 
proTlaionB,  which  from  the  authorities  dted 
do  not  mabe  It  responsible  for  damages  as 
the  result  of  such  se^ge,  except  for  n^ll- 
gent  construction  or  operation  of  the  ditch, 
tfae  demurrer  to  the  second  cause  of  action 
sboiild  hare  been  sustained,  and  it  was  error 
to  Instruct  the  Jury  that  it  was  not  necessary 
to  prove  negligence  on  the  part  of  defendant, 
[4]  Counsel  for  plaintiff  insist  that  by  rir- 
toe  of  section  15,  art  2,  of  the  Constitution, 
irliich  provides  "that  private  property  shall 
sot  be  taken  or  damaged  for  public  or  private 
use  witlunit  Jnat  compensation^"  tie  Is  entitled 
to  reeovo'  without  alleging  or  prorlng  neg- 
ligence in  the  conrtructlon  or  maintraanoe  of 
tbe  ditch.  That  proTlalon  refers,  and  Is  lim- 
ited to,  proceedings  In  eminent  domain,  or  to 
cases  where  injury  results  by  reason  of  the 
taking  of  property  in  which  tbe  abutting  own- 
er baa  an  Interest  Its  purpose  was  to  re- 
quire compensation  to  he  paid  tbe  owner  of 
land  takeit  in  such  cases,  not  only  for  the 
land  actually  taken,  but  for  damages  to  the 
residue.'  City  of  Denver  t.  Bayer,  T  Colo. 
113, 2  Pac.  6.  In  eminent  domain  proceedings 
all  damages,  present  and  prospectlTe,  that 
are  tbe  natural  Inddent  of  the  Improvement 
for  which  the  land  Is  taken  are  to  be  as- 
sessed, which  in  case  of  lands  taken  for  the 
ooDstruction  of  a  ditch  includea  damages  to 
the  residue  Ukely  to  occur  by  seepage  from 
sudi  ditch.  Denver  City  I.  &  R.  Co.  v.  Mid- 
daagb,  supra ;  Farmers'  R.  &  I.  Co.  t.  Cooper, 
54  Colo.  402, 130  Paa  1004.  Tbe  ACtiaa  at  bar 
la  not  one  In  onlnent  domain;  consequently 
tbe  rule  announced  for  damages  for  seepage 
in  such  a  proceeding  does  not  ajtply.  Should 
tbe  constitutional  provision  under  considera- 
tion be  given  a  literal  and  wholly  unqiullfied 
construction,  it  would  result  In  requiring  one 
to  so  use  his  property  as  not  to  inflict  any 
Injury  or  Inconvenience  on  another,  and  that 
if  he  did  not.  be  must  respond  In  damages  to 
that  other.  Driver  Circle  ft  B.  Co.  t.  Mestor, 
10  Colo.  403.  15  Pac.  714. 

[i]  It  la  next  urged  that  the  court  erred 
lo  Instmcttng  tbe  Jury  on  the  meaanre  .of 
damages  tbr  se^i^,  it  being  contended  that 
tfae  true  measnre  la  the  cost  of  restoring  the 
land  to  its  natural  omdltlon  by  a  proper  sys- 
tem of  drainage,  if  it  can  be  so  restored. 
This  Is  contrary  to  the  decision  at  this  court 
in  Mustang  Reservoir*  C  ft  L.  Co.  t.  Hiss- 
man,  40  Colo.  308, 112  Paa  MO,  In  which  it 
was  held  that  the  measure  of  damage  for  In- 
jur; to  land,  on  account  of  betog  covered  with 
dfinls,  Is  the  difference  between  tbe  value  of 
ttw  land  immediately  before  and  immediately 


after  it  was  so  injured,  but  that  the  reason- 
able cost  of  restoring  It  to  Its  original  condl- 
tion  was  proper  to  consider  In  ascertaining 
its  value  after  the  injury  occurred. 

It  la  also  claimed  that  the  damages  awarded 
by  tbe  Jury,  imder  tbe  second  cause  of  ac- 
tion, are  exces^va  As  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a 
new  trial,  it  Is  unnecessary  to  consider  this 
question. 

In  our  opinion  the  claim  that  plaintiff  did 
not  prove  a  title  which  entitled  him  to  re- 
cover damages  for  permanent  Injury  to  the 
land  is  without  merit. 

[I]  During  the  trial  It  developed  that  the 
land  was  mortgaged.  Defendant  moved  for  a 
directed  rerdict,  based  up<m  the  ground  that 
the  mortgagee  had  an  Interest  In  tbe  premis- 
es. This  motion  was  overruled.  The  de- 
fendant by  answer  should  have  set  up  the 
existence  of  the  mortgage,  and  asked  to  have 
the  mortgagee  made  a  party  before  it  Is  In 
a  position  to  raise  the  qaestlon  that  he  was  a 
necessary  party.  Without  deciding  the  ques- 
tion, because  not  raised,  the  court  might 
have  made  an  order  touching  the  dlsposltlim 
of  the  sum  recovered,  which  would  have  af- 
forded the  defendant  adequate  protection  had 
it  so  requested.  Elvis  t.  Delaware  ft  A,  T«L 
ft  TeL  Ca,  63  N.  J.  Jmw,  248,  4S  AtL  009; 
76  Am.  St  Rep.  217. 

The  original  opinloo  is  withdrawn,  the 
Judgment  thereon  vacated,  and  the  Judgment 
of  the  district  court  on  the  first  cause  of  ac- 
tion Is  affirmed,  and  as  to  the  second,  re- 
versed, and  the  cause  remanded  fot  further 
proceedings  under  the  second  cause  of  action, 
In  harmony  with  the  views  expressed  in  this 
opinion.  Plalntifl  should  be  permitted  to 
amend  hlB  second  cause  of  actlmi  U  so  ad- 
Tlsed. 

Judcmoit  remaed  in  part  and  afilrmed  in 
part 

SCOTT,  7.  (dissenting).  Section  16,  art  2, 
of  tbe  Oonstltntlon  provides  "tluit  private 
property  shall  not  be  taken  or  damaged  for 
public  or  jnriTate  use  without  Just  compensa- 
tion.*' Tb»  statement  In  tbe  majority  oplnitm 
that: 

"This  provLdon  refers,  and  Is  limited  to  pro- 
ceedings in  eminoit  domain,  or  to  cases  where 
Injury  reaulta  by  reason  of  the  taking  of  prop^ 
ty  in  which  the  abutting  owner  has  an  interest" 

— ^I  regard  as  Uie  vital  and  fundamental  er- 
ror In  the  opinion.  This  announcemwtt  plain- 
ly places  an  arbitrary  limitation  upon  one  of 
the  provisions  of  the  Bill  of  Bights.  It  finds 
no  support  In  sound  reason  or  Justice.  It  Is 
true  that  the  question  has  arisen  In  the  sug- 
gested class  of  cases  generally,  but  the  pro- 
vision of  the  Ocmstitutlon  Is  general  In  its 
terms,  and  If  the  charter  of  our  liberties  la 
to  be  preserved.  It  must  be  held  to  be  uni- 
versal in  its  application.  In  this  case  the 
natural  result  of  the  construction  of  the 
ditch,  upon  adjacent  and  higher  lands,  and 
the  flow  <d  water  tluooi^  tt^  was  to  so  dam- 
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age  tbe  pfadntUTs  lands  as  to  result  in  their 
complete  deetructlon,  and  to  likewise  destroy 
tbe  use  of  his  d<»iicUe.  It  Is  fundamental 
In  the  law  that  wherever  there  is  a  right 
there  Is  a  remedy.  This  maxim  Is  especially 
applicable  where  there  is  a  constitutional 
guaranty  of  that  right  If  the  ditch  company 
had  constructed  the  ditch  across  plaintiff's 
lauds,  then  the  latter  could  recover  in  full 
for  the  damage  is  the  view  of  the  majority  of 
the  court  But  because  the  ditch  company 
elected  to  construct  its  dltdi  Just  above  his 
lands,  an  action  and  proceeding  In  which 
plaintiff  could  have  no  voice,  then  the  ditch 
company,  and  as  a  natural  and  direct  result 
of  such  location,  may  destroy  the  plalutUTs 
lands  with  impunity.  This  exclusion  Is,  to 
my  mlud,  absurd  and  unreasonable,  and  in 
plain  violation  of  tbe  constitutlcmal  guaranty. 
It  Is  also  in  violation  of  section  S  of  our  Bill 
of  Rights,  which  provides: 

"That  all  persons  have  certain  natural,  essen- 
tial and  inalienable  rights,  among  which  may  be 
reckoned  the  right  ot  enjoying  and  defending 
their  lives  and  liberties;  tiiat  of  acquiring,  pos- 
TCSsing  and  protectLog  property ;  and  of  seeking 
and  obtaining  their  safety  and  happiness." 

It  Is  likewise  in  violation  of  section  6  of 
the  Bill  of  Rights,  providing  that,  the  "courts 
of  Justice  shall  be  open,  *  •  •  and  a 
speedy  remedy  afforded  for  every  injury  to 
person,  property  or  character,"  in  that  the 
opinion  closes  tbe  doors  of  Justice  to  the 
plaintiff,  and  denies  him  any  remedy  for  a 
palpabW  injury  to  his  property,  the  unques- 
tioned result  of  the  plaintUTs  acts,  purposely 
done  for  its  spedflc  benefit  and  for  the  pub- 
lic benefit 

It  will  not  do  to  say  the  plaintiff  Is  re- 
lieved because  the  taking  of  the  lands  of  the 
adjoining  proprietor  was  in  a  lawful  way.  It 
can  make  no  difference  bow  one  acquires 
property,  or  the  use  of  it,  whether  by  pur- 
chase or  condemnation;  he  cannot  thereby 
or  thereafter  lawfully  damage  or  destroy  the 
property  of  his  nel^bor,  by  his  own  willful 
act,  lawful  or  unlawful  in  itself,  without 
compensation.  This  protection  is  the  very 
spirit  of  the  law  of  eminent  domain,  and  to 
say  that  the  dtlaen  has  no  protection  when 
the  law  of  eminent  domain  cannot  apply  is 
preposterous. 

To  my  mind  the  principle  announced  Is  in 
clear  violation  of  the  fourteenth  amendment 
of  the  €k}n8titution  of  the  United  States,  and 
of  the  provisions  of  onr  state  Constitution,  In 
that  it  denies  to  the  plaintiff  due  process  of 
law,  and  likewise  tbe  equal  protection  of  the 
law.  The  fundamental  principle  of  our  gov- 
ernment is  the  inalienable  right  of  all  men 
to  life,  liberty,  and  the  pursuit  of  happinesa 
It  will  not  be  disputed  that  this  includes  tbe 
right  to  hold  and  enjoy  property,  without  mo- 
lestation, except  by  due  process  of  law,  fol- 
lowed by  Just  compensatlcHi.  This  court  may, 
with  equal  propriety,  place  a  limitation  and 
restriction  upon  every  other  declaration  of 
the  Bill  of  Rights.  It  may  place  restriction 
upon  the  right  to  ttu  writ  ot  habeas  corpus ; 


It  maj  place  a  limltatlott  upon  tiie  guaranty 
of  freedom  from  imprisonment  for  debt;  it 
may  curtail  the  guaranty  of  liberty  of  speech; 
for  the  equal  protection  of  the  law  goes  to 
the  rights  of  property  as  well  as  to  the  liberty 
of  the  person. 

TtiQ  l^rindple  announced  In  the  majority 
opinion  is  repugnant  to  my  every  sense  ot 
Justice,  and,  in  my  opinion,  is  in  conflict  with 
the  very  letter  and  qdrit  of  our  laws,  and« 
as  Mr.  Justice  THLLBR  has  so  clearly  point- 
ed out  there  is  In  this  case  a  plain  remedy 
under  the  common  law,  If  not  by  the  statatee. 

TELLER,  J.  (dlasenttaigd.  I  concur  In  the 
conclusions  of  the  majort^  opinion  as  to  the 
questions  arising  on  the  first  cause  of  action, 
but  cannot  agree  tliat  the  plaintiff  la  requir- 
ed to  allege  and  prove  nej^ence  in  order  to 
recover  for  injuries  to  Ua  land  bf  seepafa 
from  defendant's  diteh. 

This  detdalon  la  so  important  to  the  prop- 
erty holders  of  this  state,  other  than  ditch 
owners,  placing  as  it  does,  in  my  opinion,  an 
unjust  burden  upon  them,  that  I  deem  it 
proper  to  state  the  reasmis  for  my  dissent 
Those  reasons  are:  First,  that  the  statutes 
of  this  state,  properly  interpreted,  make  the 
ditch  owner  responsible  In  such  a  case,  re- 
gardless of  the  question  of  negUgence.  Sec* 
ond,  that  there  is  a  right  of  recovery  under 
the  principles  of  tbe  common  law  as  an- 
nounced in  adjudged  cases. 

Section  998,  B.  8. 190S,  requires  Atdi  cmn- 
panles — 

"to  keep  their  ditch  in  good  condition  so  that 
the  water  shall  not  be  allowed  to  escape  from 
the  same  to  the  injury  of  any  mining  claim, 
road,  ditch,  or  other  property:  and  whenever  it 
is.  necessa^  to  convey  any  ditch  over,  across, 
or  above  any  lode  or  mining  claim,  or  to  keep 
the  water  so  conveyed  therefrom,  tiie  company 
shall,  If  necessary  to  keep  the  water  of  said 
ditch  out,  or  from  any  claim,  flume  the  ditch  so 
far  as  necessary  to  protect  such  claim  or  prop- 
erty from  the  water  of  said  ditch." 

This  statute  imposes  upon  ditch  compa- 
nies the  duty  of  keeping  their  ditches  in 
"good  coiidiUon,"  and  what  Is  meant  by 
"good  condition"  is  specified  by  the  follow- 
ing clause:  "So  that  the  water  shall  not  be 
allowed  to  escape,"  etc.,  to  the  injury  of  the 
property  of  others.  If  water  does  escape 
to  tbe  injury  of  proper^,  that  fact  itself  is 
evidence  that  the  ditch  is  not  in  the  good 
condition  which  the  law  requirw.  This  duty 
to  prevent  injury  to  adjacent  property  ia 
emphasized  by  the  rest  of  the  section,  whldi 
requires  tlie  companies  to  use  flumes  where 
necessary  to  protect  property  from  Injury  bj 
escaping  water.  "Does  not  this  specific  re- 
quirement dearly  show  the  general  purpose 
ot  the  section?  Section  3233,  Id.,  is  to  the 
same  effect  It  provides  that  the  owners  ot 
ditches  "shall  carefully  maintain  the  em- 
bankmente  thereof,  so  that  tbe  waters  of 
such  ditch  may  not  flood  or  damage  the 
premises  of  others."  Here,  again,  the  care 
required  is  defined  by  the  clause  beginning 
"so  ttaa^"  and  If  vatar  esovoi  and  dam- 
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ages  tbe  premises  of  others,  tbe  anbank- 
nwnts  luve  not  been  maintained  aa  the  law 
qiedflea  tbey  shall  be. 

Id  KlBff  T.  MUea  Olty  In.  OOb,  16  Mont 
463,  41  Paa  431,  DO  Am.  St  Rep.  506,  the 
eoart  held  that  an  Instraction  that  the  ditch 
company  abonld  conatrnet  Its  *Mlt<fliH  In 
sQch  a  reasonable  and  prudent  manner  aa 
that  no  damage  ehall  reanlt,"  eta,  made  the 
deCmdant  abaolntelr  an  inauTer  agafauit  all 
damage.  The  instruction  was  no  stronger 
Attn  the  language  of  thla  section,  using  "as 
tbat"  Instead  of  "so  that,"  and  if  the  court 
ma  right  In  Its  oondnalcniB,  this  statute  Im- 
poses an  absolute  UaUllty  on  the  dlttih  own- 
eta 

This  general  policy  of  the  law  Is  farther 
evidenced  by  other  portions  of  the  statntee. 
Bectltm  3238  la  as  fallows: 

"Tbe  owner  of  any  IrrigatinK  or  mill  ditch 
sh&ll  careftUly  maintain  and  keep  the  embank- 
ments thereof  in  good  repair,  and  prevent  the 
water  from  wasting." 

Section  3244  requires  ditch  owners  to  erect 
and  keep  in  good  repair  headgates  and  em- 
bankmenta  "of  sufficient  height  and  strength 
to  control  the  water  at  all  ordinary  stages." 
Section  3245  makes  ditch  owners  "liable  for 
aU  damages  resulting  from  their  neglect  or 
refusal  to  comply  with  the  provisions"  of 
the  section  last  mentioned.  Section  3260 
makes  It  the  duty  of  every  person  receiving 
watOT  from  any  ditch  or  reservoir  to  see  that 
he  recelTes  no  more— 

"by  an;  ways  or  meant  whatsoever,  then  he  is 
entitled  to,  and  *  *  *  he  shall,  at  all  times, 
take  •  *  *  precaution  to  prevent  more  wa- 
ter than  he  is  entitled  to,  coming  from  such 
ditch,  canal  or  reservoir,  upon  his  land." 

The  next  section  requires  the  oonsomer, 
on  finding  that  he  is  receiving  more  than  his 
right— 

"either  through  Ua  headgate,  or  by  means  of 
leaks,  or  by  any  means  whatsoever,  immediately 
to  take  steps  to  prevent  his  further  receiving 
more  water  from  such  ditdi,  canal  or  reservoir, 
than  he  is  entitled  to,  and  if  knowingly  he  per- 
mita  such  extra  water  to  come  upon  nls  land, 
*  *  *  and  does  not  immediately  notify  the 
ovner  or  owners  of  such  ditch,  or  take  steps  to 
prevent  its  further  flowii^  npon  hie  land,  he 
diall  be  liable  to  any  person,  *  *  *  or  cor- 
poration, who  may  be  injured  by  such  extra  ap- 
propriation of  water,  for  the  actual  damage  sus- 
tained by  the  party  aggrieved." 

The  consumer  is  thus  required  to  take 
steps  and  be  active  to  prevent  the  escape 
of  water,  from  whatever  cause,  and  whether 
Its  escape  Is  due  to  negligence  or  not;  but, 
according  to  the  majority  opinion,  the  dltcb 
owner  need  do  nothing  to  prevent  the  waste 
of  water  and  the  injury  of  adjoining  prop- 
erty, if  he  has  used  ordinary  care  In  con- 
Etnicting  the  ditch.  Such  an  interpretation 
of  the  statute  is  a  travesty  of  Justice,  re- 
qnlrlDg  a  person.  In  no  way  responsible  for 
conditions,  to  be  active  In  remedying  them, 
while  he  who  la  responsible  for  them  is  by 
law  permitted  to  remain  Inactive  and  indif- 
ferent to  the  injuries  resulting  from  the  con- 
sequences of  his  acts.  The  law  cannot  tn- 
tmd  Bodi  a  result 


AgiElft  tba  ditch  owner  Is  re4nlxea  to  ke^ 
the  ditch-  BO  -as  to  prevent  waste  of  water 
(3288),  and  to  jfcajntaln  headgates  and  em- 
bankments 80  ««  *to  coBixol  tbe  wmter  at  all 
ordtnaiy  stages '^244), -and  Is  liable  for  all 
damages  resulting  from'  fidlare  so  to  do 
^245),  yet  according  to^ttffi  -majority  opinion 
be  Is  not  liable  fOr  such  divnages  unless  he 
has  been  guilty  of  negligence.  -But  the  re- 
quirement of  the  statute  Is  positiy^  thtat  he 
shall  keep  the  headgates  and  embadkmbnts 
of  such  size  and  strength  aa  to  control  the- 
water  at  all  ordinary  stages,  and  he  Is  made 
llaUo  for  "neglect  or  failure"  so  to  da  "Neg- 
lect" Is  defined  by  "Webster  as  "negligently 
to  omit"  to  perform  a  task  or  duty;  and, 
further.  It  la  said  that  "negligence  and  neg- 
lect are  sometimes  tised  with  Uttle  distinc- 
tion." If,  then,  the  statute  means  to  pro- 
Tide  against  negligence  merely,  why  is  the 
ditch  owner  made  liable  also  for  a  "refusal" 
to  keep  the  ditch  safe?  Neglect  is  failure, 
through  carelessness  or  Inadvertence,  to  per- 
form a  duty ;  "refusal"  Is  the  act  of  con- 
sciously declining  to  comply  with  a  demand 
or  invitation.  The  law  here  demands  tbat  a 
tiling  be  done,  and  whenever  a  party,  whose 
duty  it  is  to  do  that  thing,  fails  to  do  it, 
he  has,  In  law,  refused  to  do  it  Unless  we 
are  to  abandon  the  elementary  rules  of  stat- 
utory construction,  we  must  assume  that  tbe 
words  "neglect"  and  "refusal"  were  used 
with  a  purpose,  and  the  intent  thus  express- 
ed must  be  given  effect  in  applying  tbe  law. 

In  Qamet  Ca  v.  Sampson,  48  Colo.  285. 
110  Fac.  79,  U36,  Justice  Campbell,  In  his 
dissenting  opinion,  points  out  that  the  lia- 
bility imposed  by  the  sections  of  the  law  re- 
garding the  dutiea  of  ditch  companies  Is 
as  extensive  as  that  to  which  reservoir  own- 
ers are  made  subject  This  is  clearly  so,  and 
tills  court,  having  given  to  section  3204  a 
construction  in  accord  with  the  plain  im- 
port of  its  terms,  should  do  no  lesa  aa  to 
these  sections. 

The  public,  the  owner  of  tbe  waters  of  the 
natural  streams  of  tbis  state,  has  an  interest 
In  preventli^  the  waste  of  water,  and  these 
statutes  were  intended,  in  my  judgment,  to 
do  wtiat  they  In  terms  declare  shall  be  done, 
to  wit,  prevent  waste  of  water,  aa  well  as 
injury  to  property. 

My  second  proposition  is  that  there  Is  a 
common-law  liability  in  these  cases,  regard- 
less of  negligence.  In  Sylvester  v.  Jerome, 
19  Colo.  128,  34  Paa  760,  this  court  said  that 
the  section  which  makes  reservoir  owners  ab- 
solutely  liable  was  simply  an  affirmation  of 
a  common-law  principle,  which  is,  according 
to  the  opinion  in  Garnet  Co.  v.  Sampson, 
supra,  annonnced  in  the  well-known  case  of 
Rylands  v.  Fletcher,  L.  R.  8  H.  Lk  330,  as 
follows: 

"We  think  that  the  true  rule  of  law  is  that 
the  person  who,  for  his  own  purposes,  brings  on 
to  his  own  land  and  collects  and  keeps  there 
anything  likely  to  do  mischief  if  it  escapes  must 
keep  it  at  his  own  peril,  and,  if  be  does  not  do 
so.  is  prima  fade  answerable  for  all  the  dam- 
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age  wblcb  U  the  natural  coiueqaentw  (rf.lts  es- 
cape. He  can  excuse  himself  oy.  shewing  that 
the  escape  was  owing  to  the  pl^tilTB  default, 
or,  perhaps,  that  the  escape  tae  eonseqneace 
of  Tis  major,  or  the  act  of  •CM?' 

It  may  be  remarkii^  tbat  under  «.  later 
decirton,  vis  majoh  ev*  the  act  of  God,  is 
recognized  ^aa  a  'deraiae  within  the  principle 
annoQOced:,  Nichols  v.  Marsland.  L.  B.  10 
Ezch.  255.  'That  tlils  court  waa  JuaUfled  In 
considering .  the  common-law  principle  In 
forj:&.'liere,  regardless  of  the  statnte.  is 
fl^ovnf  by  the  case  of  O.,  B.  ft  L.  Ry.  Co. 

Eagles,  8  Colo.  S44,  13  Pac.  606,  where  it 
'  ia  said: 

"In  general,  If  a  volnntary  act,  lawful  in  it- 
self, may  natnrally  result  in  the  injury  of  an- 
other, or  the  violation  of  his  legal  rights,  the 
actor  mast  at  his  peril,  see  to  it  that  such  in- 
jary  or  such  Tlolation  does  not  follow,  or  he 
must  expect  to  respond  in  damages  therefor; 
and  this  is  true  regardless  of  the  motive  or  the 
dasree  of  care  with  which  the  act  is  performed" 
(citing  Rylands  v.  E*letcher,  and  other  cases  to 
the  same  effect). 

In  Garnet  Oo.  t.  Sampson,  snpra,  this 
court,  after  referring  to  Sylv^er  t.  Jerome 
■as  holding  the  statute  a  mere  aflOnnation  of 
the  common-law  rule,  makes  the  foregoing 
■quotation  from  the  Rylands  Oas^  but  an- 
nounces that  its  mllng  then  made  is  baaed 
wholly  on  the  statute.  Since  the  two  cases 
above  dted  accept  the  rule  laid  down  in  the 
Rylands  Case  as  the  law,  the  majority  (pin- 
ion must  be  understood  to  oTenmle  them. 
In  the  Oamet  Case  this  court  further  said 
that  the  underlying  principles  imposing  ab- 
solute liability  upon  raUroads  for  damages 
by  Are  applied  with  equal  force  to  the  statnte 
thai  under  consideration,  and  quoted  at 
length  from  two  Missouri  cases  and  one 
United  States  Supreme  Court  caae^  in  which 
this  tmderlying  principle  is  set  forttL  That 
principle  is  tnndamentally  Identical  with 
that  announced  in  Uie  Inlands  case,  and  the 
cases  which  have  fbUowed  it  In  one  of  the 
Missouri  cases  thus  dted  (Campbell  v.  M.  P. 
Ry.  Co.,  121  Mo.  340,  25  S.  W.  936,  25  L.  R. 
A.  175,  42  Am.  St  Rep.  630),  speaking  of  a 
railroad  company  and  a  property  owner  on 
its  line,  the  court  said : 

"Bodi  parties  are  faultless,  but  nevertheless 
the  property  of  the  owner  Is  cwsumed  by  fire 
from  an  engine.  The  property  owner  has  the 
right  to  own  the  property,  and  to  claim  protec- 
tion under  the  law,  equal,  at  least,  to  the  right 
of  the  corporation  to  use  fire  on  its  engines. 
The  loss  must  necesserUy  fall  upon  one  or  the 
other  of  these  parties.  Which  one  of  them  shall 
suffer  the  loss,  the  one  through  whose  agency 
the  damage  was  caused,  though  in  the  lawful 
use  of  its  own  property,  or  the  one  equally  in- 
nocent of  wrong,  and  who  bad  no  agency  in 
causing  the  damage?  Tested  by  the  rule  of  nat- 
ural right  and  equity,  there  could  be  but  one 
answer  to  the  inquiry.  This  answer  is  formu- 
lated into  the  maxim  that  'every  one  should  io 
use  his  own  property  as  not  to  injure  that  of 
his  neighbor.*** 

Ai>ply  1^  language  to  the  case  at  bar. 
Here  we  And  the  ditch  company  claiming  ex- 
emption from  liability,  because  It  is  pursuing 
a  lawful  business  under  the  authority  of  the 
state,  and,  in  case  water  escapes  in  cg;>ite  of , 


due  care  to  prev«it  it,  the  property  owner, 
who  is  also  entitled  to  protection,  and  has 
done  nothing  In  the  premises,  must  suffer  the 
loss.  Can  any  one  deny  the  correctness  of 
the  Missouri  court's  conduslon  that  the  one 
who  is  responsible  for  the  prearace  of  the 
dangerous  agency  should  answer  for  the  loss? 
This  court  is,  thus  again,  committed  to  the 
doctrine  embodied  in  the  Rylands  Case. 

It  Is  true  that  In  Bishop  v.  Brown,  14  Colo. 
App.  535,  61  Pac  50,  Justice  BlsseU  declared 
his  belief  that  the  Bylands  Case  was  not  in 
accord  with  the  general  American  doctrine. 
But  the  case  before  him  was  for  dam^^ 
from  the  explosion  of  a  boiler,  and  the  ac- 
tion was  based  on  negligence;  clearly  a  case 
where  the  prindple  now  under  discussion 
did  not  apply,  even  if  the  action  had  not 
been  predicated  on  n^llgence.  As  is  pointed 
out  in  Berger  v.  Minneapolis  Gas  Co^  60 
Minn.  206,  62  N.  W.  336,  the  doctrine  of  the 
Rylands  Case  Is  confined  to  things  brought 
upon  the  premises,  which,  if  permitted,  will 
escape  and  be  likely  to  commit  mischief. 
That  the  American  doctrine  makes  negli- 
gence the  basis  of  an  action  is  asserted  In 
Thompson's  Com.  on  Neg.  |  696,  but  the 
author  dtes  only  one  case  to  support  this 
broad  assertion,  viz.,  Defiance  Water  Co.  v. 
OUnger,  54  Ohio  St.  632,  44  N.  E.  238,  32 
L.  R,  A.  736.  In  that  case  the  court  quotM 
at  length  from  the  Rylands  Case,  and  saya 
of  It: 

"This  doctrine  would  seem  to  be  in  exact  ac- 
cord with  justice  and  sound  reason,  but  in  the 
case  before  as  we  are  not  required  to  apply  it 
to  its  full  extent,  because  the  defendant  in  er- 
ror, in  her  amended  petition,  expressly  avers 
n^Ilgmee  in  the  construction,  of  the  standpipe. 
*  *  *  Therefore,  whether  or  not  she  could 
recover,  in  the  absence  of  n^ligence  on  the  part 
of  the  water  company  in  storing  the  water,  does 
not  concern  us  at  this  time." 

Thus  it  Is  clear  that  the  case  does  not 
announce  a  doctrine  different  from  the  Eng- 
lish mie.  but,  on  the  contrary,  approves  it 
aa  In  accord  with  Justice  and  reason.  On 
the  other  hand,  there  are  numerous  Ameri- 
can cases  In  which  the  English  rule  has  been 
followed,  either  by  applying  the  principle  of 
the  Rylands  Case,  or  by  direct  approval  of 
it  See  Cooper  v.  Randall,  63  111.  24 ;  Kan- 
kakee Water  Co.  v.  Reeves,  45  111.  App.  285 ; 
Boynton  r.  Longley.  19  Nev.  68,  6  Pac.  487, 
3  Am.  St  Rep.  781;  T.  A  P.  Ry.  Co.  v. 
O'Mahoney,  24  Tex.  Civ.  App.  631,  60  S.  W. 
002;  City  of  Eufaula  v.  Simmons,  86  Ala. 
515,  6  South.  47;  Sanderson  v.  Pa.  Coal  Co., 
86  Pa.  401,  27  Am.  Rep.  711;  N.  P.  Irr.  Go. 
V.  Canal  Co.,  16  Utah,  246,  62  Pac.  168,  40 
L.  R.  A.  851,  67  Am.  St  Rep.  607;  McCor- 
mlck  V.  K.  C.  St.  J.  &  C.  B.  Ry.  Co.,  70  Mo. 
360,  35  Am.  Rep.  431 ;  Odell  v.  Nyock  Water 
Co..  »1  Hun,  283,  36  N.  T.  Supp.  206 ;  Cahlll 
V.  Eastman,  18  Minn.  324  (GIL  292)  10  Am. 
Rep.  184 ;  Berger  v.  Minneapolis  Gas  Co.,  60 
Minn.  206,  62  N.  W.  336;  Tillotson  v.  Smith, 
82  N.  H.  90,  64  Am.  Dec  355;  Plxley  v. 
Clark,  35  N.  1,  620,  91  Am.  Dec.  72;  Reed  T. 
State,  108  N.  y.  407, 16  N.  B,  735;  Wilson  t. 
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New  Bedford.  108  Blut.  201,  U  Am.  Bep. 
352;  Jatte  v.  Hugbes,  67  N.  T.  287. 
Eren  In  CaUfornia  where,  u  ve  ahftll  aea, 

occorred  tbe  first  departure  from  saand  prin- 
ciple In  tills  matter,  tbe  role  for  wbldi  w« 
unr  ctaAeoA  bas  been  approTed.  In  Parker 
T.  LasMD,  88  Gal.  288^  24  Faa  98ft,  21  Am. 
St  Bep.  SO,  In  afOrmlng  a  Jadgment  for  dam- 
igGB  from  seepage,  no  qneetkm  of  negUgenoe 
being  raised,  tbe  court  said: 

"Tbe  rule  is  general  tbat,  where  one  brtngB  a 
foreign  aubstance  on  bis  land,  be  must  take 
care  of  it,  and  not  permit  it  to  injure  his  neigh- 
bor. The  law  upon  the  subject  is  tersely  ex- 
pressed in  the  nuixim,  'Sic  atere,'  etc" 

The  majority  opinion,  to  support  tbe  hold- 
ing that  negligence  Is  necessary  to  be  alleged 
and  proved,  cites  a  number  of  cases  from  tbe 
reports  of  this  state,  none  of  which.  In  fact, 
determined  that  question.  City  of  Boulder 
Fowler.  11  Colo.  896,  18  Pec  837,  Is  an  ac- 
tion, as  the  court  In  that  case  says,  "based 
upon  the  negligence  of  the  city  in  the  prem- 
ises." Tbe  only  question  considered  was  tbe 
sufficiency  of  tbe  evidence  to  support  the  ver- 
dict Grand  Valley  t.  Pitzer,  14  Colo.  App. 
123,  59  Pac.  420,  was  founded  upon  negli- 
gence, as  the  opinion  states  at  page  124  of  14 
Colo.  App.,  at  page  420  of  B&  Pac.,  it  being  al- 
leged that  the  ditch  was  constructed  without 
sufficient  wasteways.  Tbe  court  found  that 
the  damages  were  due  to  an  extraordinary 
storm,  not  to  have  been  anticipated,  a  de- 
tense  good  under  tbe  English  rule.  Mlddel- 
kamp  T.  Bessemer  Irr.  Co.,  46  Colo.  102,  103 
Pac:  280,  23  L.  K.  A.  (N.  B.)  795,  did  not 
present  this  question.  The  ditch  company  In 
tbat  case  set  up  the  statute  of  limitation  as 
a  special  defense.  To  this  the  plaintiff  de- 
murred, the  demurrer  was  overruled,  and  the 
case  came  to  tbls  court  up<m  the  correctness 
of  that  ruling.  Whatever  remarks  were 
made  by  tbe  court  in  regard  to  this  question 
were  obiter.  Tbe  case  was  decided  wholly 
upon  the  question  of  tbe  availability  of  tbe 
statute  of  limitations  as  a  defense.  Greeley 
Irr.  Co.  V.  House,  14  Colo.  649,  24  Pac.  829, 
was,  as  tbe  opinion  states,  founded  on  negll- 
SeQce.  The  answer  set  up  "unavoidable  ac- 
ddent,"  and  this  question  could  not  have 
been  considered  in  the  casa  Garnet  Co.  t. 
Sampson,  supra,  as  has  already  been  pointed 
out,  does  not  present  this  question  at  slU. 
I^tte  &  Denver  D.  Ca  v.  Anderson,  8  Colo. 
131, 6  Pac.  515,  was  an  action  to  bare  a  dltcb 
In  a  street  abated  as  a  public  nuisance. 
There  was  no  allegation  of  seepage  nor  of 
my  Injury,  except  from  tbe  presence  of  the 
ditch  in  tbe  street  The  court  held  tbat  the 
owners  of  such  ditch  are  not  liable  to  dam- 
ages resulting  from  tbe  mere  existence  of  the 
ditch  in  the  street  Denver  City  Irr.  Co.  T. 
Hiddaugb,  12  Colo.  434,  21  Pac.  566,  IS  Am. 
Bt  Bep.  was  one  In  which  the  plaintiff 
averred  tbat  tbe  construction  of  the  defend- 
ant's canal  and  reservoir  was  so  negligently 
dtaie  that  water  percolated  through  the 
banks  and  ran  upon  bis  land  to  his  damage. 
Hm  court  b^  tbat  tbe  plaintiff,  having  bad 


damages  asaessed  In  condemnation  prooeodr 
IngB  for  land  taken  for  tbe  dltcb,  bad  r«- 
celved  compensation  for  all  Injuries  likely  to 
result  £ram  se^ge  and  leakage,  not  result- 
ing from  negligence  or  unskillful  construction 
Qt  the  dltcb;  tbat  being  a  part  of  bis  right 
in  sucb  pzooBedlnga ;  8«q?age  belns  natural- 
ly anticipated.  Tbe  last  ease  anggesta  a  rea- 
son why  tbe  rule  laid  down  in  tbe  majority 
opinion  ought  not  to  prerall.  According  to 
tbat  case,  A.,  through  whose  land  a  ditch 
runs,  may  have  Included  In  bis  damages  tbe 
results  of  such  leakage  and  seepage  as  may 
natnraUy  be  anticipated,  wltbovt  regard  to 
negUcsnoe  In  the  construction  oC  the  ditch, 
such  damages  b^ng  ptoperjy  asBesaed  in  tbe 
condemnation  jtroceedings.  But  B.,  wboae 
land  la  not  toudied  by  the  ditch,  U  It  la  In- 
jnvBd  or  deateoyed  by  aeepa^  baa  no  remedy 
unless  he  can  establish  the  fact  of  negligence 
In  tbe  conatmctlon  or  Qperatbrn  ot  tbe  dlMi. 
Hits  Is  c^talnly  a  dlscrimlnatloa  without 
any  basis  in  Justice  or  reason. 

The  maj<nity  opinion  dtea  also  Howell  t. 
Big  Bom  Baain  Co.,  14  Wyo.  14.  81  Pac.  785, 
1  L.  B.  A.  SL)  596.  This  case  waa  alao 
founded  on  negUgeoce,  and  the  court  held 
that  tbe  building  of  a  dltcb  In  land  clearly 
Ukdy  to  seep  was  Itself  negligence^ 

Fleming  v.  LockWOOd,  86  Mont  884,  B2 
Fae.  062, 14  Ifc  a  A.  (N.  S.)  628,  122  Am.  St 
Bep.  S75,  18  Ann.  Caa.  268,  is  the  only  case 
cited  which  sopports  the  contoaUon,  and,  as 
we  shall  see,  It  la  based  upon  a  line  of  cases 
in  whldi  tbe  principle  Is  not  discussed,  and 
wbldi  follow  some  early  cases  wblch  are  not, 
in  principle,  applicable  to  this  queetkm. 

Tbe  majority  opinion  wholly  overlooka  tbe 
case  of  C  G.  ft  C.  C  By.  Col  v.  Oxtoby,  4S 
Colo.  214, 100  Pac  1127.  In  which  tbe  defond- 
ant  was  held  liable  for  seepage  from  a  bor- 
row pit,  without  regard  to  the  care  exercised 
to  prevent  it.  If  a  person  la  required  to 
prevoit  the  seepage  of  water  from  a  pit  on 
his  premises,  regardless  of  negligence,  I  am 
unable  to  see  why,  on  principle,  one  wbo 
maintains  water  In  a  ditch  Is  not  under  tbe 
same  legal  obligation.  In  eltusx  case,  the 
duty  arises  from  the  fact  that  be  has  brought 
upon,  or  allowed  to  accumulate  upon,  bis 
premises  something  wblch.  In  its  nature,  Is 
liable  to  escape  therefrom,  and  injure  tbe  ad- 
Jolidng  property.  Tbls  la  the  same  principle 
under  which  landowners  are  liable  for  the  es- 
cape of  flltb  or  noxious  substances  from  tbelr 
land.  Cooley  on  Torta,  pp.  567,  568 ;  Wood  on. 
Nuisances,  {  116. 

The  opinion  also  taila  to  note  the  case  of 
Home  Supply  Ditch  Co.  t.  Hamlin,  6  Colo. 
App.  341,  40  Fac;  582,  In  wbicb  a  Judgment 
for  damagea  from  aeqtage  la  alBrmed,  tiiougb 
tbe  court  says  there  was  no  negligence 
shown,  and  tbat  the  question  of  negligence  Is 
not  In  tbe  case.  Tbin  declslmi  Is  sqnar^y  In 
conflict  with  tbe  ruUng  In  tbe  case  at  bar. 

It  will  be  found,  upon  examination  of  the 
ditch  cases  which  make  negligence  an  ele- 
ment In  a  cause  of  action  for  se^ge  of 
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OTOTflow,  ttaat  they  begin  wlQi  HoflmaD 
Taolnmne  Ca,  10  Gal.  433,  In  wtUch  there  la 
no  dlscaaslon  of  tbe  principle  InTOlved ;  tbe 
ooart  relying  on  two  New  Tork  caaea  and  a 
Vermont  ease.  Thoae  caaee  grew  out  of  the 
breaking  of  dams  on  natural  atreanu^  and  do 
not  present  thto  qneatlon  at  all.  The  basis  of 
the  Rylands  rule  la  the  distinction  between 
tbe  natoral  and  the  nonnatural  use  of  land, 
and  It  applies  only  In  tbe  lattw  case.  From 
time  lmm«norlal  streams  hare  been  the 
sonrce  of  power,  and  the  pladng  of  dams  on 
them  la  a  nataral  nse  of  them.  Hence  It  baa 
been  generally  held  that  toT  tbe  breaking  of 
audi  a  dam  there  la  no  liability  in  tiie  ab- 
sence of  negligence.  The  conreylng  of  mi- 
ter across  lands  by  artifldal  ditches  la  not  a 
natural  use  of  aucb  lands,  and  the  role  aa 
to  brealdng  dams  baa  no  application  In  theae 
dlb^  caaea.  The  ditch  cases  moitloned  are 
without  foundation  In  jirlndple^  and  ought 
not  to  be  followed.  Indeed,  in  Black's  edi- 
tion of  Poneroy  on  Water  Blf^ts,  in  aectton 
78,  It  la  stated  that  the  California  role  does 
not  Impoae  a  suffldent  liability  upon  the 
ownera  of  watwworka.  The  author  suggests 
that  they  ought  to  be  beld  to  the  **uBe  of  all 
reawmably  possible  meana,"  to  prerent  acci- 
dental injuries.  This  is  an  ap^vach,  at 
least,  to  a  correct  Ttew.  Judge  Thom[won.  In 
section  711  of  the  work  above  mentioned, 
says: 

"Althongh  the  doctrine  of  Rylands  v.  Fletcher 
•  •  •  may  not  be  the  rule  In  the  particular 
forum,  yet  it  will  be  a  reasonable  conclusion 
that  the  mere  fact  of  the  escape  of  water  doing 
damage  to  the  plaintiff  is  prima  facie  evidence 
of  nexlisence,  sofficient  to  char^  the  defendant 
with  liability  for  damages,  unless  he  exonerates 
himself  by  showing  that  it  was  the  result  of  a 
tIs  major,  or  an  inevitable  accident." 

This  Is,  in  effect,  the  English  rule. 

Upon  what  principle  can  It  be  maintained 
that  one  may  take  upon  his  land  that  which 
does  not  naturally  belong  there,  and  .which  is 
likely  to  escape  and  do  damage,  and  be  held 
only  to  ordinary  care  to  prevent  such  escape 
and  Injury?  This  la  to  put  the  person  who 
for  his  own  profit  has  devoted  his  land  to  a 
nonnatural  use,  and  thereby  caused  Injury  to 
another,  on  the  same  footing  aa  the  Injured 
person  who  has  done  nothing  at  all.  Bearing 
In  mind  that  the  rule  for  which  we  contend 
is  limited  In  Its  application  to  those  things 
which  have  a  tendency  to  escape  and  cause 
Injury,  Is  It  not  reasonable  that  he  who 
brings  tiiem  upon  his  land  should  abide  the 
consequences,  vis  major  and  Inevitable  ac- 
cident alone  excepted? 

In  the  case  at  bar  to  permit  the  defendant 
to  Injure  plalntitra  land  in  order  to  convey 
water  to  its  shar^oldera  tor  their  benefit 
la  to  Impose  upon  plaintllTs  land  a  servitude 
for  which  there  is  no  warrant  in  law.  More 
than  that,  It  Is  a  taking  of  his  land  for 
a  private  purpose  without  compensation. 
Qranted  that  ttie  irrigation  of  land  la  highly 
important  to  the  welfare  of  the  state,  by 
what  process  of  reasoning  is  the  conclusion 


readied  that  it  Is  Che  Unda  ot  defendant* a 
shaxeholders  which  are  to  be  made  |«oduc- 
tive,  while  plalntUTs  lands  are  rendered  un- 
produdlve  and  nlueless?  Both  partiea  are 
equal  befbre  the  law  and  entitled  alike  to  its 
benefits. 

The  question  has  already  been  determined 
in  ttila  state,  ai^  we  should  fbllow  our  own 
dedsiona,  and  not  tboae  which  began  In  er^ 
ror,  and  have  continued  without  frnmdatlon 
In  reason  or  Joatlca 

The  judgment  should  be  aflbmed. 


MOFFITT  et  aL  V.  FEOPLEL   (No.  8137J 
(Supremp  Court  of  Colorado.    May  8,  1915.) 

1.  IllDICTinElIT   AITD    iHVOBlUTIOn  «=>161~ 

AMSnoiixifT. 

Where  an  information  for  selling  Uqoor  in 
an  anti-saloon  territory  cbaived,  among  other 
things,  that  the  question  was  submitted  to  the 
voters  of  the  precinct  whether  tbe  precinct 
should  become  anti-saloon  territory  and  the  sale 
of  liquors  therein  be  prohibited,  and  that  defend- 
ant by  himself  and  another,  as  principal  and 
clerk,  sold  liquor  to  four  named  individuals 
jointly,  it  was  not  error  to  permit  the  infor- 
mation to  be  amended  on  tbe  day  set  for  trial 
by  striking  out  the  allegation  that  the  question 
whether  hquor  should  be  sold  in  the  precinct 
was  submitted,  and  also  striking  out  the  words 
"and  another"  and  the  names  of  three  of  the 
buyers  and  the  word  "j<4nt^  from  the  alle- 
gation of  sale. 

[Ed.  Note.— For  othor  cases,  see  Indlctmoit 
and  Information,  Cent  Dig.  g|  018-623:  Dee. 
Dig.  «^161.] 

2.  Ceihikai,  Law  «s:>580  —  CORTXHnAif ob — 

AUKNDlfBHT  OF  INFOUCATION. 

The  defendants  were  not  entitled  to  a  con- 
tinuance after  such  amendment  to  enable  them 
to  move  to  quash  the  amend^  information. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  {{  131!^  1318;  Dec  Dig.  ^ 
689.] 

3.  Indiotmxitt  aitd  Iniouuxioh  <s»12D— 
Duplicity— Salb  or  LiQOoas  ju  Pkihczpal 

AND  AOBKT. 

An  information  diarging  tbat  the  defend- 
ants, as  principal  and  clerk,  sold  intoxicating 
liquor  in  anti-saloon  territory,  Is  not  duplici- 
toua ;  since  the  statute  provides  that  the  oltense 
may  be  committed  in  eitner  way,  and  both  ways 
may  therefore  be  conjunctively  charged  in  ue 
same  count  of  thcL  innmnation. 

[Ed.  Note.— For  other  casea.  aee  Indiotmuit 
and  Information,  Cent  Dig.  H  8S4-400;  Dec. 
Dig.  ^125.] 

4.  iKTOXICATINa  LXQUOBS  ^:=>205— Ikfwma- 
TION— LOCAI  OPTIOM  LAW— FlUMO  OF  PB- 
TITION. 

An  Information  for  selling  intoxicating  liq- 
uors in  local  option  territory  need  not  allese 
the  filing  of  petition  for  the  election. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  226;  Dec.  Dig.  ^206.] 

5.  IKTOXICATIKO  LIQUOBB  «=:»36— LOCAZ.  OP- 
TION—ELECTION— COLLATE  BAL  Attack. 

The  regularity  and  validly  of  proceedings 
for  a  local  option  election  cannot  tw  collaterally 
attacked  in  a  prosecution  tm  selling  liquor  in 
anti-saloon  territory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  SS  43.  44;  Dec.  Dig.  «=» 
36.] 
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6L  CBDOifAz.  Law  4=»87dH~TBiaa!r— Oases 

CONSOUDATED  FOB  XBIAL. 

Where  criminal  cases  are  co&BOlidated  for 
trial  b;  agreement,  the  proper  practice  is  to 
have  the  jury  return  Beparate  verdicts  and  to 
render  Mparate  judgments  thereon. 

[Ed.  Note.— For  other  caBes,  Me  Criminal 
Law,  Cent  Dig.  {  2102;  Dec.  Dig.  ^S76^.] 

7.  C^uxNAi.  Law  «=:»103d— Appeal— Quxas- 
TioNB  yoB  Review— OBJKcnoNfl  i»  Lowkb 
CouBT — Evidence. 

Where  one  accused  of  unlawfully  Klling 
intoncacing  Uqow  in  antl-aaloon  territwy  made 
no  objection  at  the  time  to  oral  testimony  by 
the  county  clerk,  as  to  what  his  record  showed 
was  the  result  of  the  local  option  electioa,  he 
cannot  on  appeal  object  that  the  proof  of  that 
fact  should  have  been  made  by  introdudllg  the 
record  as  provided  by  Rev.  St.  190S,  %  4099. 
since,  if  the  objection  had  been  made  at  the 
trial,  the  records  could  have  been  then  produced. 

{Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  16S1-1640;  Dee.  Dig.  «s» 

loee.] 

8.  CxmxnAi.  IiAW  4=s>301—ETiinRc»— Judi- 
cial NonoB— "Bikb"— "iNTOXioATiNa  Liq- 
uor." 

Under  Kev.  St  190S,  1  4094,  providing 
that  any  intoxicating  liquor  shall  mean  all  dis- 
tilled, spirituous,  vinous,  fermented,  or  malt 
liqaors,  it  is  not  necessary  for  the  prosecution 
to  prove  that  beer  is  an  ''intoxicating  liquor" ; 
nnce  the  courts  can  take  judicial  nonce  of  the 
tact  that  the  unqualified  word  "beer"  means  a 
malt  intoxicating  liquor. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
U*^^nt  Dig.  H  700-717,  2951%  I  Dec  Dig. 

For  other  definitions,  eee  Werda  and  Phrases, 
Knt  and  Second  Boies,  Be«r;  Intcokating 
Uqnor.] 

9.  CBnmrAL  Law  «=s>370— Bvxdehck— Othxb 
Saub. 

In  a  prosecution  of  the  proprietor  of  tbe 
place  where  intoxicating  liqaors  were  sold,  evi- 
dence of  other  sales  is  admissible  to  show 
knowledge  and  consent  by  the  proprietor. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  828-829;  Dec.  Dig.  tS^^STO.] 

lOi  Gbivinal  I/AW  4s>8S5—TsiaI/— Miscon- 
duct OP  Judge— Entebino  Juhy  Boom. 
In  a  crimioal  prosecution  It  is  unquestton- 
aUy  imprcver  for  the  trial  judge  to  enter  the 
Jory  room  at  tbe  request  of  the  jury  to  give 
tb»m  farther  instruction  ai  to  the  form  of  uieir 
verdict 

[Ed.  Note.— For  otlier  cases,  see  Criminal 
Lew,  Cent  Dig.  U  2048-20&3;  Dec.  Dig.  «=» 
855.] 

U.  CsiHiNAi.  Law  4=>1174— Appeal— Habm- 
xxss  EsBOB— Misconduct  op  Judge— Entbb- 
iKo  JuBT  Room. 
Where  tbe  junr  soaunoned  the  judge  to 
tiidr  toMu  and  informed  him  that  they  had 
agreed  on  finding  both  defendants  guilty  on  the 
first  count  in  the  first  information,  out  were  un- 
able to  agree  as  to  one  of  them  on  the  second 
eonat,  and  inquired  as  to  the  form  of  their 
wdiet  if  they  ^nld  find  him  not  guilty  on 
fiut  count  wucb  Instruction  he  gave  tnem,  and 
tfaerpflfter  they  again  summoned  him  and  asked 
if  they  might  report  a  disagreement  as  to  the 
■econd  count,  to  which  he  replied  that  they 
dMmld  agree  if  possible,  and  thereafter  they 
bronght  in  a  verdict  of  not  cuilty  on  the  second 
cotint,  the  misconduct  of  the  judge  could  not 
bave  prejudiced  the  defendants,  as  concMded  by 
tkdr  attorneys,  and  does  pot  require  a  reversal 
of  tbe  convictuuL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ijiw,^(^t  Dig.  SS  3170-8178;  Dec.  Dig.  «8=> 


Fn  Banc.  Error  to  Montezuma  Gonnty 
Court;  John  J.  Downey,  Judge. 

Walter  J.  MolBtt  and  another  were  con- 
victed of  selUng  intoxicating  liquor  In  anti- 
salooi)  territory,  and  tbey  bring  error.  At- 
firmed. 

H.  M.  Hogft  Of  Denver,  far  plaintMfa  In 
error.   Fred  Farrar,  Atly.  Qea^  and  Frank 

C.  Wea^  Aast  Atty.  Gen.,  for  Uie  People. 

OABBIGUBS,  J.  Walter  J.  MofBtt  and 
William  Syrett  were  convicted  In  the  county 
conrt  of  selling  intoxicating  liquor  In  antl- 
aaloon  territory  in  Montezuma  county,  and 
each  sentenced  to  pay  a  fine  of  |200  and 
costs,  and  bring  the  case  here  for  review. 
July  6, 1918,  separata  Inf  ormattons  were  filed 
against  each  defendant,  subatantially  as  fol- 
lows: 

"That  at  a  general  election  held  in  tbn  county 
of  Montezuma  and  state  of  Colorado,  m  the  8d 
day  of  November,  A.  D.  1008,  there  was  regu- 
larly submitted  to  the  qualified  voters  of  elec- 
tion precinct  No.  8  in  said  county  and  s^te  the 

Sueetion  of  whether  said  election  precinct  No.  .8 
1  said  county  and  state  should  become  anti- 
saloon  territory  (and  the  sale  of  intoxicating 
liquors  prohibited  therein  as  a  beverage) ;  and 
said  question  was  then  and  there  determined 
by  a  majority  vote  of  all  tbe  votes  cast  in  said 
election  precmct,  and  found  to  be  in  favor  ot 
the  same  becoming  anti-saloon  territory, 

"That  on  the  6th  day  of  November,  A.  D. 
1908,  the  canvassing  board  of  said  county  met 
in  Cortez,  the  county  seat  of  said  county,  and 
opened  and  proceeded  to  canvass  the  returns 
of  said  general  election  held  in  said  county  as 
stated,  and  the  said  board  foond  torn  said  elae- 
tion  returns  that  at  said  election  and  in  said 
precinct  No.  8  of  said  county  and  state  that 
the  total  number  of  votes  cast  therein  on  the 
question  of  said  precinct  becoming  anti-saloon 
terrlton  was  14^  of  which  numoer  US.  was 
for  said  proposition,  and  30  against  It  Where- 
upon the  said  canvasslDg  board  found  that  a 
majority  of  all  the  qualined  voters  In  said  elec- 
tion precinct  No.  8  in  said  county  of  Monte* 
zuma  and  state  of  Colorado  voting  on  the  que*- 
tiou  of  'said  election  precinct  becoming  anti- 
saloon  territory  had  voted,  'Yes,'  and  in  favor 
of  said  propositi(m,  and  the  same  was  declared 
carried,  and  a  certificate  of  such  finding  was 
made  by  the  said  board  and  recorded  1^  the 
county  clerk  in  a  book  kept  by  him  in  the  coun- 
ty clerk's  office  in  said  county. 

"That,  In  accordance  with  the  prortsions  of 
the  local  option  law  of  the  state  of  Colorado, 
this  law  went  into  operation  and  effect  in  said 
election  precinct  No.  8  in  tbe  county  of  Monte- 
zuma and  state  of  Colorado  30  days  after  the 
date  of  said  election,  to  wit  on  December  4,  A. 

D.  1908,  and  the  sale  of  intoxicating  liquors  was 
then  and  there  prohibited  in  said  election  pre- 
cinct No.  8  as  a  beverage,  and  that  said  vote 
has  never  been  reversed,  and  said  propo8iti<m 
has  never  beea  resubmitted  to  the  voters  of  saJd 
election  precinct  No.  8,  and  that  the  same  has 
continued  to  be  anti-saloon  territory  ever  since 
said  December  4,  A.  D.  1908,  down  to  and 
including  the  present  time,  and  the  sale  ot  ln> 
toxicating  Uquors  prohUuted  therda  as  a  bev- 
erage. 

"That  thereafter  William  Syrett,  late  of  the 
county  of  Montezuma  and  state  of  Colorado, 
on  or  about  tbe  22d  day  of  June,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  thir- 
teen, at  and  within  the  county  and  state  afore- 
said, did  then  and  there  wrongfully  and  unlaw- 
fully, by  himself  (fjid  another),  as  principal* 
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cle^  and  serraot,  direct^  and  indirectly  sell 
to  (P.  B.  Gates,  John  J.  Downey)  J.  E.  Brown 
(and  E.  E.  Johnson,  jointly)  intoxicating  liquor 
as  a  beverage  within  the  limits  of  a  subdivision 
and  district  in  said  county  and  state,  the  same 
being  then  and  there  anti-saloon  territory,  to 
wit,  within  the  Umita  of  election  precinct  No. 
8  in  the  said  county  of  Montezuma  and  state  of 
Colorado,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the 
peace  and  diicnity  of  the  some  people  d!  tlie  state 
of  Colorado." 

July  14tfa  motion  to  quash  the  Informations 
was  flipd,  upon  the  gronnds  that  they  were 
ambiguous,  uncertain,  unintelligible,  and  du- 
pllcltoua.  July  17th  motions  to  quash  the  in- 
formations were  denied,  and  the  cases  were 
by  agreement  consolidated  for  the  purpose  of 
trial,  and  set  for  trial  July  21st  July  21st 
the  district  attorney  was  permitted  to  amend 
by  striking  that  portion  of  the  Informations 
Included  within  the  parentheses.  Defendants 
then  asked  for  additional  time  within  which 
to  file  a  motion  to  quash  the  Informations  as 
amended  and  sodi  additional  motions  as  they 
might  be  advised,  which  was  doiled. 

The  county  clerk  and  recorder  testified 
without  objection  as  to  the  election  for  mak- 
ing precinct  8,  in  which  the  sales  were  charg- 
ed, antl-saloon  territory,  giving  the  result  of 
the  election  and  the  contents  of  the  certifi- 
cate of  the  board  of  canvassers.  The  sales 
were  then  proved  as  alleged,  and  tbe  people 
rested.  Defendants  introduced  no  evidence 
denying  the  sales  or  that  precinct  8  was  not 
aotl-saloon  territory  if  the  election  making  it 
such  was  valid.  They  tiered  to  prove,  and 
attempted  to  show,  that  some  of  the  proceed- 
ings In  connection  with  the  election  were  ir- 
regular, and  claimed  that  the  territory  em- 
braced in  precinct  8  was  not  subject  to  the 
provisions  of  the  local  option  statute.  The 
court  allowed  testimony  to  be  introduced  cov- 
ering these  matters,  but  later  Instructed  the 
Jury  that  they  should  not  consider  it.  l^e 
aiislgnments  of  error  argued  are: 

<a)  The  court  erred  in  permitting  the  dis- 
trict attorney  to  amend  the  Informations  by 
erasure,  and  in  not  allowing  additional  time 
within  which  to  move  to  quash  the  amended 
Informations  and  to  file  such  additlcmal  mo- 
tions as  they  might  be  advised. 

(b)  That  the  informations  are  ambiguous, 
uncertain,  unintelligible,  and  dupllcltous,  for 
the  reason  that  they  charge  defendant  by 
himself,  as  principal,  clerk,  and  servant,  di- 
rectly and  indirectly  did  sell  to  J.  E.  Brown 
Intoxicating  liquor  as  a  beverage  within  the 
limits  of  anti-saloon  territory,  that  he  could 
not  by  himself  act  as  principal  and  servant 
In  making  the  sale,  and  that  It  Is  impossible 
to  determine  from  the  language  used  In  which 
capacity  he  Is  charged  as  acting. 

(c)  niat  the  Informations  charge  no  offense 
under  the  local  option  law,  In  that  It  does  not 
appear  therefrom  that  a  prox>er  petition  was 
filed  upon  which  to  call  the  election  for  the 
purpose  of  determining  whether  or  not  pre- 
cinct 8  should  be  anti-saloon  territory. 

(d)  That  the  informations  against  them 


having  been  consolidated  for  trial,  there  was, 
In  fact,  but  one  Information,  which  charged 
defendants  Jointly  with  the  sales  tber^  al- 
leged, that  the  evidence  did  not  sui^ort  such 
Joint  sale,  and  that  the  verdict  aboald  luve 
been  joint  and  not  several. 

(e)  That  the  court  erred  in  permitting  the 
county  clerk  to  testify  as  to  what  the  records 
of  his  office  purported  to  show  regarding  the 
vote  upon  the  question  of  making  precinct  8 
anti-saloon  territory,  and  that  the  ooly  man- 
ner In  which  those  matters  could  be  pToperly 
proved  was  by  the  record  as  provided  In 
section  4009,  B,  S.  1908. 

(f)  That  the  court  erred  in  withdrawing 
from  the  consideration  of  the  jury  evidence 
as  to  the  preliminary  stepB  upon  whldi  the 
election  was  called. 

(g)  That  the  court  erred  in  allowing  evi- 
dence of  the  sale  of  beer  to  go  to  the  Jury  as 
supporting  the  allegation  In  the  information 
that  the  defendants  bad  sold  intoxicating  liq- 
uor without  proof  that  the  beer  sold  was.  In 
fact,  intoxicating. 

(h)  Tb&t  the  court  erred  In  permitting  the 
people  to  introduce  evidence  of  divers  sales 
at  other  times  to  different  persons  other  than 
those  alleged  In  the  Informations. 

(i)  Misconduct  of  the  trial  Judge  In  g<^g 
Into  the  Jury  room  and  communicating  pri- 
vately with  the  Jury  without  the  knowledge 
and  out  of  the  presence  of  the  def^dants  or 
their  attorneys. 

(J)  Tile  giving  and  refusing  of  Instructions 
to  the  Jury. 

[1,2]  1.  The  court  committed  no  error  In 
permitting  the  district  attorney  to  amend  the 
Informations  by  striking  the  matters  included 
within  the  parentheses.  Otherwise  the  infor- 
mations remained  unchanged,  nothing  was 
added,  and  defendants  bad  sufficient  oppor- 
tunity to  move  against  the  Informations  as 
they  might  have  been  advised,  without  wait- 
ing until  the  cases  were  called  for  triaL 

[8]  2.  The  objection  to  the  informations  on 
the  ground  of  duplicity,  because  they  charg- 
ed the  defendants  with  Acting  as  both  princi- 
pal and  agent  In  making  the  sales  charged,  Is 
without  merit  The  purpose  of  an  informa- 
tion is  to  Inform  the  defendant  of  the  offense 
of  which  he  is  charged,  and,  where  the  stat- 
ute provides  It  may  be  committed  in  different 
ways,  it  Is  proper  In  one  count  to  charge  It 
In  all  the  ways  in  which  it  may  be  committed, 
using  "and"  where  the  statute  uses  "or.**  Pet- 
tlt  V.  People,  24  Colo.  517,  52  Pac.  676 ;  Bowe 
V.  People,  26  Colo.  642,  59  Pac.  57 ;  McClure 
T.  People,  27  Colo.  358,  61  Pac.  612 ;  People  v. 
Fitzgerald,  51  Colo.  175.  117  Pac.  135. 

In  the  cases  at  bar  defendants  were  charg- 
ed with  having  made  the  sales  as  principal 
and  clerk,  and  If  the  proof  established  they 
made  them  In  either  capacity,  they  would  be 
guilty,  and  it  the  sale  was  made  by  a  clerk, 
the  principal  would  be  guilty,  aa  well  as  the 
clerk, 

[4,  6]  3.  Whether  it  was  necessary  that  the 
Initiatory  petition  and  all  succeeding  steps 
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leadli^  op  to  Uie  formatt(tti  of  astl-calooQ  ter- 
ritory must  be  set  oat  In  the  informatloii 
charging  an  Illegal  sale  In  each  territory  Is 
s  questloa  upon  wblcb  there  is  a  lack  of  uni- 
formity. In  the  authorities  In  our  opinion, 
it  ought  not  to  be  necessary  to  allege  or  prove 
on  such  trial  these  preliminary  proceedings. 
It  can  serve  no  useful  purpose,  and  is  open 
to  the  criticism  that,  if  the  averments  of  the 
Iiiformati<m  are  denied,  an  issue  is  created 
thereby  for  the  determination  of  the  jury  re- 
garding these  averments,  under  which  the 
territory  may  be  found  to  have  been  regular- 
ly declared  anti-satoon  by  one  Jury,  and  not 
so  established  by  another,  leaving  the  ques- 
tion In  a  perpetual  state  of  uncertainty,  and 
practically  destroying  the  effect  of  the  stat- 
ute. The  correct  practice  in  this  regard 
seems  to  be  announced  in  Key  v.  State,  37 
TeT.  Cr.  R.  77,  38  S.  W.  773,  where  It  Is  held 
tbat  the  allegation  that  the  sale  was  made 
after  the  qualified  voters  of  said  county,  at  a 
legal  election  held  for  tbat  purpose  In  ac- 
cordance with  law,  determined  that  the  sale 
of  Intoxicating  liquors  should  be  prohibited  in 
sabl  county,  is  sufficient.  And,  further,  this 
Is  a  collateral  attack,  and  we  are  of  the  opin- 
ion tbat  DO  attack  can  be  made  upon  the  reg- 
ularity and  validity  of  the  proceedings  In  a 
collateral  matter.  State  v.  £!mery,  98  N.  C. 
768.  3  S.  B.  810;  State  v.  Cooper,  101  N.  O. 
6^,  8  S.  B.  134 ;  Woodard  v.  State,  103  Ga. 
496,  30  S.  El  522 ;  State  v.  O'Brien,  35  Mont 
482, 90  Pac.  514, 10  Ann.  Gas.  1006 ;  Grouse  v- 
State,  67  Md.  331. 

[I]  4.  The  purpose  of  consolidating  cases 
for  trial  Is  for  convenience,  to  expedite  the 
business  of  the  court  and  save  time  and  ex- 
pense, and  in  this  case  it  was  done  by  con- 
sent or  agreement.  The  status  of  the  parties 
vas  In  no  manner  changed  by  saSi  consol- 
idation which  was  for  the  purpose  of  trial 
only.  The  method  adopted  by  the  court  in 
baring  the  Jury  return  separate  verdicts  and 
entering  Judgments  accordingly  was  correct. 
Parker  v.  People,  13  Colo.  165,  21  Pac.  1120,  4 
Ia  a  A.  803 ;  In  re  Packer,  IS  Colo.  525,  33 
Pac.  578 ;  Quinn  v.  People,  82  Colo.  136,  75 
Pac.  396. 

[7]  6.  The  contention  that  the  court  erred 
in  permitting  the  county  Clerk  to  testify 
orally  as  to  what  the  records  of  his  office 
disclosed  relative  to  the  election  in  precinct 
8  whereby  It  was  declared  to  be  anti-saloon 
territory,  instead  of  introducing  the  records 
as  provided  by  section  4099,  R.  S.  1908,  Is 
without  merit,  for  the  reason  that  the  defend- 
ants made  no  objection  to  the  manner  of 
proof  at  the  time,  when  the  record  evidence 
could  have  been  easily  procured;  and,  not 
having  objected  in  the  court  belov,  they  will 
not  be  heard  to  complain  here. 

9.  The  regularity  and  validity  of  the  pro- 
ceedinga  in  the  formation  of  anti-^loon  ter- 
ritory not  being  subject  to  collateral  attack, 
it  was  prefer  for  the  court  to  withdraw  the 
ertdenoe  relative  to  tbat  matter  from  ttie 
onulderation  of  the  J1117. 


[I]  7.  It  was  not  necessary  tor  the  people 
to  prove  that  the  beer  mentioned  in  the  tes- 
timony was.  In  fact,  intoxicating  liquor.  Our 
statute  says:  "Intoxicating  liquora  shall 
mean  all  distilled,  esiirituoas,  vinous,  fer- 
mented or  malt  Uquors."  S.  S.  1908,  |  40&i. 
The  courts  of  this  state  will  take  Judicial 
notice  that  the  word  "beer,"  unqualified  and 
standing  alone,  means  a  malt,  intoxicating 
liquor,  without  further  proof.  Among  the 
authorities  sustaining  this  view  are  Williams 
V.  State,  72  Ark.  19,  77  S.  W.  697 ;  State  v. 
May,  52  Kan.  53,  84  Pac.  407;  Briffltt  v. 
State,  58  Wis.  39,  16  N.  W.  39,  46  Am,  Hffp. 
621 ;  State  v.  Besheer,  69  Mo.  App.  72 ;  Sotb^ 
man  v.  State,  66  Neb.  302,  92  N.  W.  303. 

[I]  8.  One  of  the  defendants  was  the  pro- 
prietor of  the  place  where  the  intoxicants 
were  alleged  to  have  been  sold.  It  was  prop- 
er to  permit  the  Introduction  of  evidence  of 
other  sales  than  those  charged  in  the  In- 
formation, not  for  the  purpose,  of  establish- 
ing the  alleged  sales,  but  to  show  knowledge 
and  consent  on  the  part  of  the  proprietor. 
State  V.  Wentworth,  65  Me.  234,  20  Am.  Rep. 
688 ;  S^ers  v.  State,  98  Ala.  72,  13  South. 
530 ;  OomnuKi wealth  v.  Dearborn,  109  Man. 
368. 

[10, 110  9.  After  the  jury  retired  they  sum- 
moned the  Judge  to  the  Jury  room  and  In- 
formed him  they  had  reached  a  verdict  find- 
ing both  defendants  guilty  on  the  first  count, 
but  were  unable  to  agree  as  to  defend- 
ant Syrett  on  the  second  .count,  and  in- 
quired what  form  of  verdict  they  should 
return  in  the  event  they  should  find  him 
not  guilty  on  this  count  Thereupon  the 
Judge  informed  them  what  form  of  verdict 
should  be  used  under  those  circumstances. 
Later  the  Judge  was  again  summoned  to  the 
jury  room  and  asked  by  the  Jurymen  whether 
they  could  disagree  upon  the  second  count 
against  Syrett,  and  were  told  they  should 
endeavor  to  arrive  at  a  verdict  This  all 
took  place  between  the  Judge  and  the  jury 
in  the  jury  room,  and  Is  the  misconduct 
complained  ot  Eventually  Syrett  was  found 
not  guilty  on  the  second  count  of  the  Informa- 
tion. It  Is  not  claimed  that  defendants  were 
In  the  least  Injured  or  their  rights  prejudiced 
by  this  misconduct  of  the  trial  Judge.  De- 
fendants' counsel  In  his  brief  says:  "It  i» 
conceded  that  nothing  detrimental  to  the 
defendants  appears  to  have  taken  place." 
Unquestionably,  such  conduct  on  the  part  of 
the  trial  Judge  was  Improper  and  merits  se- 
vere criticism,  and,  had  it  appeared  that  the 
rights  of  the  defendants  were  in  the  least 
prejudiced,  we  would  unhesitatingly  reverse 
the  case  on  that  ground.  But  inasmuch  as 
there  lis  no  claim  that  their  rights  were  in 
any  nianner  prejudicially  affected,  and  It 
clearly  appears  from  the  record  tbat  they 
were  not,  we  cannot  reverse  the  case  on  this 
assignment 

10.  We  do  not  deem  it  necessary  to  discuss 
In  detail  the  errors  assigned  on  the  giving  of 
Instructions  to  the  Jury  and  the  refusal  to 
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give  tbose  leaneated  by  detmdaDtB.  Some 
of  tba  qnesOona  advaiioed  have  been  settled 
br  tbe  itronoimcemeiits  her^befora  made.  As 
to  the  ottaen,  after  a  carefal  ezaminatloii  of 
tlie  ntattera  stated,  Eq  eounection  wltih  all  the 
facts  and  drcomstances  of  tbls  parttcular 
case,  we  do  not  find  that  there  Is  any  suffi- 
cient error  to  Justify  us  In  nrerdng  the 
case. 

Tb»  judgment  of  the  lower  oonrt  will  be 
afllnned. 
Affirmed. 


TALLON,  Treasurer  of  Teller  Coanty,  et  aL  v. 
VINDICATOR  CONSOL.  GOLD  MIN- 
ING CO.  et  al.    (No.  8484.) 

(Supreme  Court  of  Colorado.    April  6,  1915. 
Behearing  Denied  June  7,  1916.) 

1.  CouNTUCS  ^i^lOl— Taxation  <8='28— Lsvt 
—Constitutional  Pbovisions. 

Laws  1913,  p.  560,  {  12,  limits  the  amount 
of  levy  and  restncta  the  rate  thereof  for  county 
expenses.  The  act  also  providea  a  method  for 
i&creaiiing  the  levy,  should  the  amount  thereof 
be  insufficient,  by  application  to  the  tax  commis- 
sion or  to  the  voters  of  the  county.  Const,  art. 
10,  I  7,  proTidei  that  the  General  Assembly 
diall  not  impose  taxes  for  county  purposes,  but 
may  vest  in  the  county  authorities  uie  power 
to  assess  and  collect  taxes  for  such  purposes. 
Const.  arL  6,  S  35,  orovides  that  the  General 
Assembly  shall  not  delegate  to  any  special  com- 
mi salon,  private  corporation  or  association  any 
power  to  make,  supervise,  or  interfere  with  any 
municipal  improvement,  money,  property,  or  ef- 
fects, or  to  levy  {axes  or  perform  any  municipal 
function.  Held,  that  section  12  of  the  statute 
is  not  unconstitutional  as  vesting  in  the  tax 
commission  the  power  to  levy  or  Impose  taxes. 

[Ed.  Note.~For  other  cases,  see  Counties, 
Cent  Dig.  IS  300,  305;  Dec.  Dig.  «=»J9J ; 
Taxation,  Cent.  Dig.  f  60;  Dec  Dig.  «=»2S.J 

2.  CowrzEB  «=»191— Taxation— LKYT-ZTua 
ov  Lbvt. 

Rev.  St  1906,  i  6760,  provides  that  on  the 
first  Monday  in  November  the  board  of  county 
commissioners  shall  levy  the  requisite  taxes  for 
the  year.  Section  1216  provides  that  the  fiscal 
year  of  each  county  shall  oommence  on  the  Ist 
of  January,  and  that  the  board  of  county  com- 
missioners shall  within  Uie  last  quarter  of  each 
fiscal  year,  and  at  the  time  of  the  annual  levy 
of  taxes,  pass  an  annual  appropriation  resolu- 
tion for  the  next  fiscal  year,  and  no  further  ap- 
propriation shall  be  made  at  any  other  time 
within  such  fiscal  year.  Section  5666  provides 
that  not  later  than  the  1st  of  January  every 
county  assessor  shall  deliver  to  the  county  treas- 
urer the  tax  list  and  warrant  setting  forth  the 
asessment  roll  with  the  taxes  extended.  Section 
5676  provides  that  failure  on  the  part  of  the 
treasurer  or  assessor  to  comply  with  these  pro- 
visions shall  not  invalidate  the  assessment,  the 
tax  levy,  or  the  sale  of  any  property  for  non- 
payment of  taxes.  On  November  6,  1913,  a 
county  board  determined  that  the  amount  of  tax 
limited  by  the  act  was  insufllcient  for  coanty 
purposes,  and  in  December  secured  a  recommen- 
dation of  the  tax  commission  for  an  increased 
levy.  The  commission  kept  no  record  thereof, 
and  such  fact  did  not  come  to  tiie  notice  of  the 
county  board  until  Januarv  of  the  succeedlDg 
year.  The  board  again  appUsd  for  a  recommen- 
dation for  increase,  which  was  again  granted, 
and  on  February  28th  the  board  certified  the 
rate  of  levy  to  the  assessor.  Held,  that  the 
sabndsBion  to  the  tax  commission  and  its  rec- 


ommendation for  the  Increases  Isvr  was  mads 

during  the  last  quarter  of  1913,  within  tiie 

meaning  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  SS  300,  305 ;  Dec  IHg.  «=»191.] 

3.  Counties  «=9l91— Taution— IdcVr— Rio- 
oan  OF  Tax  Cduuission. 

That  the  state  tax  commisriom  fsils  to  pre- 
serve a  record  of  its  action  in  recommending  an 

increased  levy  for  county  purposes  does  not  in- 
validate a  levy  made  thereon. 

[EM.  Note.— For  other  cases,  *ee  Counties, 
Cent.  Dig.  §8  300,  805;  Dec.  Dig.  «»191.] 

4.  Counties   <e=i9l91  —  Taxation  —  Tux  of 
Levy- Statutes. 

Rev.  St  1908,  f  121S,  provides  that  the 
board  of  count?  commiaeionerB  shall  within  tbs 
last  qnarttt'  of  the  fiscal  year  pass  an  annnal 
appropriation  resolution,  and  shall  make  no 
further  appropriation  at  any  other  time.  Sec- 
tion 5666  provides  that  the  county  assessor  shall 
not  later  than  the  1st  day  of  January  deliver 
to  the  county  treasurer  the  tax  list  and  war- 
rant setting  forth  the  assessment  roll.  HeUt, 
that  the  directions  regarding  the  levy  and  ap- 
propriation and  the  delivery  of  the  tax  list  and 
warrant  are  directory  merdy,  alnos  they  do  not 
concern  the  taxpayer. 

[Ed.  Note.— For  other  cases,  aee  Gonntls^ 
Cent  Dig.  88  800,  305;  Dec  Dig.  ^191.1 

5.  Taxation  <8=>40  —  Constitutional  Ke- 

qUIBEUENTS— EqUALITT. 

Const,  art  10,  |  3,  provides  that  all  taxes 
shall  be  uniform  upon  the  same  class  of  sub- 
jects, snd  shall  be  levied  and  collected  undw 
general  laws.  Laws  1913,  p.  666,. 8  2,  providea 
that  producing  mines  ma^  be  taxed  by  using 
half  of  the  gross  production,  plus  ell  the  net 
proceeds  for  the  preceding  year.  Held,  that  the 
statute  is  not  unconstitntional  ss  assessing  pro- 
ducing mines  as  a  class,  or  as  producing  inequal- 
ity in  taxation. 

[Ed.  Note.— T^ir  other  cases,  see  Taxation, 
Cent  Dig.  88  68-89 ;  Dec  Dig.  «=»40.I 

6.  Taxation  ^348— Lett  and  Asbesshent 
— Babib  or  Lbvt. 

Laws  1913.  p.  566,  |  2,  provides  for  tbe 
taxation  of  producing  mines  upon  a  basis  of  half 
the  gross  production,  plus  all  the  net  proceeds. 
The  county  assessor  made  an  assessment  by  tak- 
ing the  gross  vslne  of  ore  extracted  frmn  the 
mine  without  dsdoetion,  instead  of  takfaig  the 
gross  amount  of  money  actually  received  by  the 
owner  for  the  ore  after  deducting  the  cost  of 
transportation  and  cost  of  sale  or  reduction. 
Held,  that  the  error  of  the  sssessor  did  not 
make  the  tax  prims  fads  void. 

[Bd.  Note.— For  other  cases,  see  Ghxatloii, 
Cent  Dig.  II  S8d-SS9;  Dee.  Dig.  «s>S48.] 

7.  Taxation  «=s>608— Ooixbotion  or  Taxes- 
Injunction. 

Before  a  court  of  equity  would  Interfere  to 
restrain  the  collection  of  taxes,  the  tax  most  be 
prima  fade  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1280-1241;  D^  IMf.  <B»oa8J 

8.  Taxation  «s>008— Goixaonoir  or  Taxes 

— ^Injunction. 

Where  the  county  has  confessed  tbe  error 
of  the  assessor  In  making  sn  assessment  upoii 
a  class  of  property,  and  where  the  taxpayer  bas 
expressed  a  wilUngness  to  pay  the  proper  rats 
of  taxation,  the  tax  will  not  be  enjoined  on  the 
ground  tliat  there  would  be  a  multiplicity  of 
suits. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent.  Dig.  88  1230-1241 ;  Dec  Dig.  <8»608.] 

Hill,  White,  and  Teller,  JJ.,  dissenting  on  nw 
tion  for  r^esrlnt 
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Ed  Banc.  Brror  to  District  Court,  Teller 
County;  J.  W.  Sheafor,  Jndge. 

Suit  by  the  Vindicator  Consolidated  Gold 
HlDlng  Company  and  another  against  Tliom- 
as  A.  Tallon,  as  Treasurer  of  the  County  ot 
Tdler,  and  otbers.  There  was  a  decree  for 
plalntlflb,  and  defendants  bring  error.  Be- 
rersed  and  remanded,  with  directions. 

Goy  P.  Nerltt.  of  Cripple  Creek.  Fied  Fax^ 
nr,  Atty.  Gen.,  and  Norton  Montgomery, 
Asst  Atty.  Gen.,  for  plaintiffs  In  error.  Clar- 
ence CL  Hamlin,  of  Colorado  Springs,  West  & 
Sttickland,  of  Denrer,  and  N.  Walter  Dixon, 
of  Denver,  for  defendants  in  error. 

OABBIGUES,  J.  TbiB  Is  an  equitable  ac- 
tion for  relief  by  injimctlon  bron^t  Marcih  5, 
1914,  by  the  Vindicator  and  Granite  Gold 
UlnUig  GompaMefl^  aa  plalnUffs,  on  their 
own  behalf  and  for  others  similarly  situated, 
against  the  county  treasurer  and  hoard  of 
connty  commlsalonerB  Teller  county,  de- 
fendants, to  restrain  the  coUeetion  of  the 
tales  based  upon  the  asssBsment  and  county 
lery  for  1913  against  produdng  mines;  to 
hare  ttie  assessment  declared  vMd;  to  siib- 
Btttnte  therefor  the  legal  assessment;  to 
have  the  6-mlll  levy  for  ordinary  county  ex- 
penses decSaied  yclA,  and  to  substltnte  there- 
in the  legal  le^;  to  restrain  the  collection 
of  the  taxes  other  than  snch  as  the  court 
shall  find  and  decree  valid,  and  to  substttute 
the  lawful  for  the  void  tax.  PlalntUb  attack 
the  role  followed  by  the  assessor  In  fixing  the 
Talaatlon  of  produdi^  mines,  his  oonatmc- 
tkm  of  the  rule,  and  the  6-mUl  rate  of  levy 
made  by  the  board  for  conn^  expesises.  It  Is 
dalmed  the  object  and  purpose  of  flu  suit  Is 
to  secure  the  payment  of  the  county  taxes 
basid  npim  a  legal  levy  and  assessment  The 
Colorado  tax  commission  became  a  par^  by 
Interventlan.  The  findings  and  decree  were 
hi  favor  of  plaintiffiB,  and  defendants  bring 
the  case  here  on  error.  The  same  prlnc^le  is 
applicable  to  all  producing  mines  as  a  class, 
and  the  levy  affects  alike  all  the  taxpayers  of 
Qie  conn^.  so  that  for  convenience  m  win 
refer  only  to  the  mines  ct  the  Vindicator 
Compsny. 

Bearding  the  assessment,  the  complaint 
allies  that  this  company  owns  two  prodno> 
h^  ndaes,  the  Hull  City  and  the  Vindicator; 
that  in  1918  It  delivered  to  ttie  assessor  the 
swoni  statemoit  required  by  law  r^ardlng 
the  on^rat  of  each  noAne  for  Uie  preeefflng 
year;  that  from  this  and  other  soaroes  he 
ascertained  and  determined  that  the  gross 
value  of  an  the  vte  produced  during  the  pre- 
oedfaig  year  firom  the  Hull  Cttty  was  991,388, 
and  the  net  proceeds  (20,520 ;  that  the  gross 
vahK  of  all  the  ore  ivoduced  tnm  the  Vin- 
dicator was  VRS2,100,  and  the  net  proceeds 
$283,390;  that  In  maJdng  the  assessment  ot 
the  mines  for  1913  he  disregarded  the  provl- 
riona  vi  section  Sic,  p.  80,  Iaws  1902,  and 
pncseded  under  section  2,  p.  596^  Iavs  1918, 
Talnfaig  all  the  ptoductog  mines  of  the  conntr 
■t  a  sam  equal  to-  (ne-half  the  gross  value  <tf 


the  ore  each  produced,  plus  all  the  net  pro- 
ceeds during  the  preceding  year.  He  fixed 
the  assessed  valimtlon  for  taxation  of  the 
Hull  Oity  mine  in  1013  at  $66,210,  and  of  the 
Vindicator  mine  at  9650,440.  A  tabulated 
statement  taken  from  the  recwds  of  the  a»< 
sessor's  office  shows  the  producing  mines  of 
Teller  connty  are  very  numerous,  and  it  la 
alleged  they  were  all  assessed  in  1913  in  this 
manner.  The  statement  gives  the  owners, 
tons  of  ore  produced,  gross  value  of  the  ore. 
cost  of  production,  cost  <^  transportatl<m, 
cost  ct  reducttcna.  or  sale,  net  proceeds,  and 
assessed  valuation  of  each  mine  for  1013. 

Regarding  the  levy,  it  Is  alleged  that  the 
total  assessed  valuation  of  ail  the  taxable 
propwty  in  the  county  for  1013  was  910,677,- 
B70.  and  that  the  maximum  levy  which  the 
board  could  lawfully  make  on  such  valuation 
under  chapter  137,  Laws  1018,  for  county 
purposes  was  2.7  mills  on  the  dollar;  that 
Instead  of  keeping  within  the  limit  fixed  by 
law,  the  board  by  resolution  duly  entered 
December  1^  1918,  levied  6  mills  on  the  dol- 
lar for  county  expenses  without  being  au- 
thorhsed  so  to  do  by  the  Colorado  state  tax 
commission  or  by  the  electors  under  the  pro- 
visions of  section  12,  p.  060,  Laws  1913;  and 
that  the  increase  beyond  Hie  fixed  limit  la 
void.  It  la  then  alleged  Oftt  the  assessor 
computed  the  tax  on  the  void  levy  against  all 
taxable  property,  which  was  extended  on  the 
tax  roll,  and  before  the  lat  of  January.  1914. 
delivered  the  tax  llat,  with  hia  warrant,  to 
the  county  treasurer  for  collection ;  that  he 
computed  the  taxes  on  the  Hull  City  to  be 
9243063,  and  on  the  -Vindicator  914.70(Ufl, 
based  on  tlie  void  aaseesment  and  levy.  It  Is 
then  alleged  that  the  aotoal  value  for  taxa- 
tion ot  each  producing  mine  was  and  to  ttm 
amount  of  its  net  proceeds  aa  aacertalned  by 
the  Laws  of  1902;  that  the  asBessabla  value 
of  the  Hull  a^,  measured  borthtomlek  to  929,- 
520,  and  the  tax,  computed  upm  the  lawful 
levy,  la  9&78'04.  and  tlie  assessable  value  ot 
the  Vindicator  to  9288,390.  and  the  tax  9B,11S.- 
19;  that  the  assessor  fallowed  the  same  role 
in  assessing  all  producing  mines  In  Teller 
county,  and  that  the  taxes  upon  all  the  mines, 
as  a  (dasi,  In  excess  of  an  amount  obtained 
by  oompndng  ttw  net  proceeds  ascutalned 
under  the  act  of  1902  1^  the  l^al  le^  to 
void;  Qiat  on  Sept^ber  d.  U18,  the  SupMme 
Court  of  Colorado,  in  the  Gresson  Case,  an- 
nounced a  decision  oonstralng  "gross  pro- 
ceeds" to  mean  the  groes  value  of  the  ore,  and 
that  the  assessor  In  1918  followed  thto  de- 
dskm;  that  ICardi  2, 1914,  qpon  rehearing. 
thia  oplnl<m  was  withdrawn,  and  a  final  ^ 
ctoiott  handed  down  InwhicSi  "groBa.proceeds" 
was  held  to  mean  not  the  gross  assay  value 
of  the  ore  the  mine  produced,  tmt  the  amount 
of  mon^  actually  received  for  hto  ore  by  the 
owntf.  Therefore  it  to  ^Imed  thatr  If  the 
amendment  of  1918  to  held  to  be  coastltntlon- 
al,  and  provides  the  rule  for  aaaesslng  pn>- 
ducdng  mlnea,  stUl  tbe  1918  assessment,  as  to 
the  excess,to  void  because  Invlototloa  (tf  the 
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statutory  role  for  ascertaining  the  assessable 
value  of  producing  mines  for  taxation.  It  Is 
then  alleged  that  these  void  taxes  are  an  ap- 
parent Hen  npon  producing  mines ;  that  the 
treasurer  threateijs  to  enforce  the  liens  by 
tax  sale  If  the  whole  tax  la  not  paid,  and, 
unless  restrained,  will  proceed  to  advertise 
and  sell  the  property  at  public  sale  and  deliv- 
er tax  deeds  to  the  purchasers,  thereby  creat- 
ing a  cloud  upon  plalntifTs'  title ;  that  plain- 
tiffs have  no  adequate  remedy  at  law ;  that  a 
multiplicity  of  suits  will  follow  between  the 
owners  of  producing  mines  and  the  county, 
and  great  expense,  unnecessary  annoyance, 
and  litigation  will  ensue  not  only  to  the  plain- 
tiffs and  other  taxpayers,  bnt  to  the  county, 
unless  the  court  interferes  by  virtue  of  its 
equitable  Jurisdiction;  that  one  purpose  of 
the  actltHi  is  to  have  annulled  the  tax  in  so 
far  as  it  is  void,  and  the  proper  tax  substitut* 
ed  so  that  the  collection  of  taxes  will  be  re- 
lieved from  embarrassment,  delay,  and  liti- 
gation ;  that  March  6, 1914,  plaintiffs  tender- 
ed defendants  the  lawful  tax  and  interest, 
which  was  refused.  Plaintiffs  ask  for  per- 
mission to  prosecute  on  their  own  behalf  and 
for  others  similarly  situated,  and  pray  that 
the  levy  in  excess  of  the  limit  set  by  the  stat- 
ute be  decreed  void ;  that  the  assessable  val- 
ue for  taxation  of  each  producing  mine  for 
1913  be  decreed  to  be  the  amount  of  the  net 
proceeds  for  the  preceding  year,  as  provid- 
ed by  .the  Laws  of  1902,  unless  the  court  finds 
that  section  2,  c.  139,  Laws  1913,  Is  con- 
trolling, in  which  event  the  excess  assessment 
be  declared  void  on  account  of  the  assessor 
computing  the  gross  assay  value  of  the  ore 
produced  Instead  of  the  gross  proceeds ;  that 
all  the  t^xes  for  1913  upon  producing  iqlnes 
in  excess  of  an  amount  arrived  at  upon  oom> 
puting  the  legal  levy  by  the  lawful  assess- 
ment be  decreed  void ;  and  that  the  court  sab- 
stltnte  the  legal  for  the  tax  and  enjoin 
the  collection  of  the  void.  Alt&t  demurrers 
were  overruled  answers  were  filed  admitting 
that,  if  the  taxes  are  not  paid,  the  treasurer 
would  proceed  to  enforce  the  Hen  by  advertis- 
ing and  offering  for  sale  the  mines,  as  well  as 
all  other  property  in  the  connty  on  which  tta' 
es  have  not  been  paid,  and  alleging,  in  sub- 
stance, that  the  board,  prior  to  making  the 
levy  on  December  16, 1913,  submitted  to  and 
secured  the  permission  of  the  Colorado  state 
tax  commission  to  make  the  increased  levy ; 
that  plaintiffs  have  a  full,  complete,  and  ade- 
quate remedy  at  law  for  any  illegality,  irreg- 
ularity, or  error  In  the  valuation  made  by  the 
assessor;  that  any  grievances  mentioned  In 
the  petition  can  be  remedied  by  a  suit  at 
law ;  that  plaintiffs  are  seeking  a  new  assess- 
ment npon  producing  mines  which  the  court 
is  without  Jurisdiction  to  make  or  direct; 
that  the  acts  of  the  assessor  are  final  and 
conclusive  upon  the  court;  that  plalntifTs' 
remedy,  if  any  they  have.  Is  the  action  at  law 
provided  by  section  &7S0,  B.  S.  1908.  and 
plaintiffs  can-  maintain  no  action,  because 
th^  lULTe  not  first  paid  the  taxea 


The  testimony  shows  that  on  November  6, 
1913,  and  before  making  the  Increased  levy 
on  December  16,  1913,  the  board  of  county 
commissioners,  being  of  the  opinion  that  tt 
was  necessary  to  make  an  Increased  levy, 
submitted  to  and  obtained  a  recommenda- 
tion from  the  tax  commission  for  such  in- 
crease.  It  also  shows  that  some  time  in 
January,  1914,  the  board  was  informed  that 
tbe  tax  commission  had  kept  no  record  of 
this  recommendation,  and  thereupon  the 
members  again  went  to  Denver,  and  after 
consnltation  with  the  Attorney  General's  of- 
fice, filed  a  petition  with  the  commission  ask- 
ing a  recommendation  for  the  increased  levy, 
wtilch  was  granted.  The  board  then  made  a 
6-mlll  levy  in  the  identical  language  of  the 
resolutloin  of  levy  passed  December  16,  1913. 

The  court  found:  (1)  That  the  mines  were 
assessed  at  an  amount  equal  to  one-half  of 
the  gross  value  of  the  ore  produced  In  1912, 
plus  all  the  net  proceeds,  and  that  the  as- 
sessment was  void;  (2)  that  the  actual  as- 
sessable value  for  taxation  of  the  Hull  City 
mine  was  and  is  $20,520,  and  of  the  Vindica- 
tor was  and  is  $283,390;  (3)  that  the  total 
assessaUe  value  of  each  producing  mine  in 
the  county  for  1913  was  and  is  tbe  amount  of 
its  net  proceeds  for  1912,  to  be  ascertained 
and  c(»nputed  by  the  rule  provided  by  the 
l4W8  of  1902  as  Inteipreted  by  tbe  Supreme 
Court ;  (4)  that  December  16, 1913,  the  coun- 
ty commissioners  made  a  6-milI  levy  for 
ordinary  county  expenses;  (5)  that,  comput- 
ing the  value  of  producing  mines  as  pro- 
vided by  the  Laws  of  1902,  the  total  valua- 
tion of  the  taxable  property  of  the  county 
for  1913  was  $14,592,465,  instead  of  $19,677,- 
570,  and  that  the  maximum  levy  which  the 
board  could  make  upon  this  valuation  was 
and  is  2.7  mills  instead  of  6  mills ;  (6)  that 
the  0-mlll  levy  made -December  IQ,  1913,  was 
without  the  recommendation  of  the  tax  com- 
mission, and  not  authorized  by  a  vote  of  the 
people,  as  provided  by  section  12,  c.  137, 
Laws  1913,  and  void;  (7)  that  the  recom- 
mendation of  the  tax  commission  obtained 
February,  1914,  was  void;  (8)  that  prior  to 
the  commencement  of  the  action  plaintiffs 
tendered  to  the  treasurer  amounts  greater 
than  the  taxes  which  could  be  lawfully 
levied  against  their  respective  mines;  (9) 
that,  as  a  condition  to  obtaining  relief,  plain- 
tiffs must  pay  or  tender  to  the  treasurer  all 
the  taxes  which  could  have  been  lawfully 
levied  by  the  board  December  16,  1913,  to 
wit.  2.7  mills  on  the  dollar ;  (10)  that,  when 
the  legal  is  substituted  for  the  void  assess- 
ment and  levy,  the  total  amount  that  should 
be  paid  to  the  treasurer  for  the  1913  taxes 
on  the  Hull  City  mine  is  $991.15,  and  upon 
the  Vindicator  mine  is  $6,489.07.  The  county 
treasurer  was  perpetually  enjoined  from  at- 
tempting to  enforce  the  collectlcm  of  the 
taxes  against  plaintiffs'  mines  and  from  sell- 
ing or  attonpting  to  s^  any  of  tbem  for 
failure  to  pay  the  taxes,  provided,  howev^, 
that  plalntUCk  ibonld  have  no  benefit  from 
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the  decree  Tznieaa  wltldn  00  days  tbey  shoold 
pay  or  tender  to  the  treasurer  the  ^mountft 
above  tonnd  to  be  tbe  lawful  taxeie;  that 
«a(A  and  erery  owner  of  a  prodndnc  mine 
shonld  have  a  like  benefit  of  the  decrea  The 
treasurer'  was  perpetoally  enjoined  from  en* 
fordnc  or  attempting  to  enforce  the  void  levy 
of  6  mills  against  any  taxable  property  what- 
Boever  situated  In  Teller  county,  and  no  tax- 
payer abould  bave  the  booeflt  of  tbe  deoee 
nnleas  within  60  days  he  ahould  pay  or 
taider  to  the  treaeorer  as  taxes  for  county 
pnrpoaes  an  amount  eauai  to  a  levy  of  2.7 
mills.  The  decree  thai  proTldes  the  method 
by  which  all  the  taxpayers  of  the  county  may 
arall  lliemaelTes  of  Its  pnnleions,  and  the 
court  retained  Jurlsdictloa  for  that  purpose. 

L  Whether  the  findings  and  decree  are  cor- 
rect upon  the  pleadings  and  eridence  Involne 
the  c(msiderati<m  of  three  important  ques- 
tiamz  Flnt.  Is  the  assessnMOt  of  1013  void 
because  baaed  nptm  aeetlan  2,  p.  666,  c  139, 
lAws  vrtiich.  It  Is  aUeged,  Is  In  vlola- 
tlni  of  section  8,  art  10,  of  the  state  Gonstl- 
tutlonT  Second.  Should  the  act  of  1A18  be 
held  constltntiDnal  and  as  famishing  the  role 
to  be  followed  In  the  valuation  of  producing 
mines,  did  the  error  or  mistake  In  oonstm- 
lug  the  rule  render  the  assessment  void? 
ntlrd.  Is  the  levy  void  beorase  In  excess  of 
tbe  2.7-mm  levy  fixed  by  section  6;  c.  137. 
Laws  1913? 

[11  2.  We  win  ftnt  consider  the  lery.  TbiB 
question  involTes  tlie  oonstltntlonality  of  sec- 
tion 12,  e.  137,  Laws  1918,  whether  It  Is  In 
rlolatlon  of  sedion  85,  art.  6,  and  section  7, 
ait  19,  ot  tbe  GcsistltBtlon.  The  rerenne  act 
of  1918  places  a  Unlit  upon  the  levy,  gradu- 
ated according  to  Taluatlon,  which  restricts 
the  rate  in  TtSlw  county  to  2.7  mills  for  ordi- 
nary  county  exposes ;  but  the  act  also  pro- 
vides a  method  for  inmaslng  the  levy, 
sbould  the  board  be  of  the  (pinion  tliat  the 
UDount  limited  1^  the  aet  is  insufficient,  by 
mbmlttlng  the  question  of  an  Increase  to  tbe 
tax  ccnnmlsslon,  which  may  recommend  an 
Increase  not  to  axoeed  0  mills,  and  tt  is  pro- 
vided, further,  that  If  the  tax  commission 
refuses  to  recommend  the  increase,  such 
question  may  be  submitted  to  the  voters  of 
the  county.  Any  levy  ourttlled  to  ttie  as- 
sessor In  excess  of  suA  Umltatlons  Is  un* 
lawful.  The  statute  pnAlbits  the  assessor 
from  entering  upon  the  tax  roll  any  exoesa 
levy,  oonnuands  him  to  reduce  any  excess 
levy  tf  made,  and  to  «xtend  iqion  the  tax 
nU  only  such  parts  of  the  levy  as  are  lawful. 
Ttie  board  fixed  the  rate  of  levy  at  6  mills, 
which,  without  the  recommendation  of  the 
tax  commission  or  a  vote  of  the  electors  of 
the  county,  was  mills  in  excess  of  the 
maximum  limit,  and  it  Is  claimed  that  all  the 
levy  in  excess  of  2.7  mills  Is  virid,  could  not 
be  extended  npon  the  tax  roll,  snd,  If  ex- 
tended, caimot  be  collected.  There  is  no  oon- 
tentton  that  tbe  question  of  the  Inereaaed 
levy  ns  snlmiitted  to  the  voters  of  the  coun- 
ty, so  that  tbe  only  .questions  presented  upon 


this  branch  of  the  case  are:  First,  la  section 

12  of  the  act  constitutbmal?  and,  second,  did 
the  board  submit  to  and  obtain  tbe  recom- 
mendatl<ni  <tf  tbe  tax  commission  for  the 
Increase? 

8.  It  Is  claimed  that  no  Increased  levy  be- 
yond the  mn»iT»mm  limit  of  2-7  mills  could 
be  made  except  upon  the  affirmative  vote  of 
the  electors  of  the  county.  Tlie  court  sus- 
tained this  contentlott,  and  held  that  so  much 
of  section  12  of  the  act  ae  undertakes  to  con- 
fer power  upon  the  tax  commission  to  recom- 
mend an  Increased  levy  is  void,  because  in 
contravention  of  section  7,  art.  10,  of  the 
Constitution,  which  provides: 

"The  General  Assembly  ehall  not  impose  taxes 
for  the  purposes  of  any  county,  city,  town  or 
other  municipal  corporation,  but  may  by  law, 
vest  in  the  corporate  aatborities  thereof  re- 
spectively, the  power  to  aBsess  and  collect  taxes 
for  all  purposes  of  such  coqKtradon." 

Also  in  contravention  of  section  35,  art.  5, 
of  tbe  Cbnstltntlon,  which  provides: 

"The  (Seneral  Assembly  ihall  not  delegate  to 
any  epecial  commission,  private  corporation  or 
anodation,  any  power  to  make,  supervise  or 
interfere  with  any  municipal  improvement,  mon- 
ey, property  or  effects,  whether  held  in  trust 
or  otherwise,  or  to  levy  taxes  OT  perform  any 
municipal  function  whatever." 

In  this  ruling  tbe  court  committed  errw. 
The  right  to  Impose  taxes  for  county  ex- 
penses Is  vested  exclusively  In  the  conntleB 
by  the  Constitution,  which  prohibits  tbe  Leg- 
islature from  Imposing  Uxes  for  county  pur- 
poses, but  places  no  restriction  upon  tbe  Leg- 
islature from  placing  a  limit  upon  the  amount 
of  levy,  nor  does  it  prohibit  the  Legislature 
from  curtailing  the  amount  of  taxes  the  coun- 
ty may  impose  for  county  purposes.  Bequlr- 
ing  as  a  condition  precedent  the  recommenda- 
tl<m  of  the  tax  commission  before  the  board 
could  make  an  increase  did  not  vest  In  the 
tax  commission  the  power  of  levying  or  Im- 
posing t^ixes.  The  Legislature  possessed  the 
power  oE  fixing  the  mRTimiyni  levy  that  a 
county  could  make  for  county  purpose  and, 
under  the  doctrine  announced  In  the  Pitcher 
Case^  66  Oola  850, 138  Fac.  609,  It  could  make 
the  tax  oommlsslop  the  Instrumoitality  of 
the  Legislature  in  determining,  as  a  amdltlon 
precedent,  whether  there  existed  a  necesdty 
for  an  Increase  by  providing  ttuit  there  could 
be  no  Increase  without  the  consent  ot  the 
tax  commission.  The  act  does  not  give  tbe 
tax  coamilBslon  power  to  levy  taxes.  It  pro- 
vides, when  the  board  finds  that  the  limit  of 
levy  fixed  by  the  statute  wUl  not  raise  suffi- 
cient revenue  for  county  expenses,  a  method 
by  which  the  board  may  increase  the  levy 
beyond  the  limit  fixed  by  the  Legislature. 

[2,  S3  4.  The  court  held  that  the  submls- 
sfon  to  and  tbe  reocnnmendatloii  ol!  the  tax 
commission  trere  not  made  during  the  last 
quarter  of  1918,  and  that  the  statute  requir- 
ing that  tbe  levy  be  made  during  this  quarter 
and  the  tax  list  delivered  to  the  treasurer 
not  later  than  January  1,  1914,  was  manda* 
tory,  and  not  directory.  , 
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ElecUons  6760,  1216,  6066,  and  5676,  B.  S. 
1908,  provide: 

"See.  5760.  On  the  first  Monday  in  November 
In  each  year,  the  board  of  county  commiaaionerB 
shall  by  an  order  to  be  entered  of  record  amot^ 
their  proceedings,  levy  the  requisite  tax  for  the 
year.  *  •  *  If,  for  any  cause,  the  commia- 
sioners  shall  not  be  able  to  levy  such  taxes  on  or 
before  the  first  Monday  of  November,  in  any 
year,  they  may  make  such  levy  at  any  time." 

"Sec.  121S.  The  fiscal  year  of  each  county  in 
the  state  of  Colorado,  shall  commence  on  the 
first  day  of  January  m  each  year.  The  board 
of  county  commiBsioners  of  each  county  in  this 
state  shall,  within  the  last  quarter  of  each  fiscal 
year,  and  at  the  same  time  that  the  annual  levy 
of  taxes  is  made,  pass  a  resototion  to  be  tenned 
the  annual  appropriation  resolution  for  the  next 
fiscal  year.  *  •  *  No  further  appropriation 
shall  be  made  at  any  other  time  wittun  such 
fiscal  year.  ♦  • 

"Sec.  6666.  As  soon  as  practicable  after  the 
taxes  are  levied,  and  not  later  than  the  first 
day  of  January,  annually,  every  county  assessor 
shall  deliver  to  the  count?  treasurer  the  tax 
■list  and  warrant  onder  his  hand  and  <^cial 
seal,  setting  forth  the  assessment  roll,  with  the 
taxes  extended.  •  •  • " 

:  "Sec.  6676.  ♦  •  •  The  faUure  upon  the 
part  of  the  treasurer  or  assessor  to  comply  with 
any  of  the  provisions  of  this  and  the  preceding 
sections  shall  in  no  way  iuvatidate  the  assess- 
ment, the  levy  of  the  tax,  or  the  sale  of  any 
property,  tar  nonpayment  of  the  tax." 

evidence  without  contradiction  shows 
that  November  ft,  191S,  the  board,  by  resolu- 
tion duly  entered,  determined  that  the 
amount  of  tax  limited  by  the  act  was  Insuffi- 
cient for  the  needs  of  the  county,  and  prior 
to  December  16^  1913,  visited  the  tax  com- 
mission at  Denver  for  the  purpose  of  securing 
Its  recommendattcoi  tor  an  increased  levf; 
that  tile  tax  commission  heard  the  request 
of  the  board,  and  authorized  Uie  desired  in* 
crease;  and  that  on  December  1^  1918,  the 
board,  acting  tmder  the  belief  that  the  recom- 
mendation had  been  obtained,  made  a  levy  of 
6  mills,  tt  also  appears  that  no  record  was 
feept  by  the  tax  commission  of  this  meeting, 
and  that  the  board  were  not  Informed  of  that 
fact  until  some  ttme  in  January,  1914.  There- 
upon, fearing  the  want  of  such  record  might 
'  make  the  levy  void,  the  board  again  visited 
Denver,  and,  after  consulting  with  the  Attor- 
ney General's  office,  a  petition  was  prepared 
and  filed  with  the  tax  commission  praying  its 
recommendation  for  such  increase,  and,  upon 
hearing,  the  commission  by  resolution  grant- 
ed tiie  prayer  of  tbe  board.  Febniary  28, 
1914,  ttie  bdard  again  adopted  the  Identical 
tax  levy  resolution  passed  December  16, 1913, 
and  again  certified  the  rate  of  levy  to  tbe  as- 
sessor, who  thereupon  Issued  and  delivered 
to  the  county  treasurer  a  new  tax  list  and 
warrant  From  tbe  undisputed  testimony 
there  is  no  donbt  but  the  submission  to  the  tax 
commission  and  Its  recommendation  for  the 
Increased  levy  was  made  during  the  last 
Quarter  of  1913,  and,  while  the  tax  commis- 
sion should  unquestionably  have  made  and 
preserved  a  record  of  Its  action  in  this  behalf, 
we  know  of  no  law  which  Invalidates  the 
levy  merely  because  It  failed  to  do  so,  nor, 
where  such  record  was  not  kept,  that  pre- 
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vents  the  fact  from  being  shbwn  by  other 
evidence.  The  following  authorities  are  in 
poin{:  Mngrage  v.  People  (App.)  141  Pae. 
622;  Georgetown  Co.  V.  Hutchinson,  4  Cola  6a 
[4]  6.  Wh^er  statutes  Invtdvliig  tbe  eon- 
structlTe  steps  Incident  to  taxation  are  man- 
dativy  or  directory  depend  upon  whether  or 
not  the  directions  given  tb»  officers  are  for 
the  benefit  of  the  taxpayer,  to  give  him  no- 
tice and  an  opportunity  tor  a  hearing,  or  for 
any  other  pnipoee  Important  to  blm.  The 
time  for  fixing  the  levy  and  delivering  the 
tax  warrant  to  the  treaanrer  are  not  for  tlie 
purpose  of  giving  tbe  ta^qiayer  notice  or  a 
hearing,  and  are  of  no  concern  or  importance 
to  him,  so  far  as  tbe  time  for  dcdng  the  acts 
are  concerned.  ITnquesUonably  It  la  the  dn^ 
of  the  board  to  make  the  levy  so  that  Qie  as- 
sessor can  certify  tbe  tax  list  and  warrant  to 
the  treasurer  on  or  before  the  1st  of  January, 
but  a  failure  of  the  commlsslimen  or  the  a»- 
sessor  to  do  elth«  within  the  time  apeO&eCL 
In  no  manner  affOcts  the  tasqjayer  and  Is  di- 
rectory. Cool^  on  Taxation  Cid  Ed.)  pp.  283, 
289:  State  T.  Hannibal  Co,  118  Ho.  297, 21  & 
W.  14;  Wlngate  v.  Ketner,  8  Wash.  M,  86 
Pac.  691;  Perry  and  Hale  ConntieB  v.  Rail- 
way Co.,  66  Ala.  891;  Hallo  t.  HMmer,  12 
Neb.  98,  10  N.  W.  668;  State  v.  Harris,  17 
Ohio  St  615;  State  ex  reL  v.  Bank,  120  Mo. 
161,  26  S.  W.  872. 

It  is  argued  that  the  statute  requiring  tbe 
assessor  to  deliver  bla  tax  list  and  warrant 
to  the  treasurer  on  or  before  the  1st  of  Jan- 
nary  makes  It  mandatory  that  tbe  commis- 
sions should  make  the  levy  b^re  tbe  1st 
of  January.  If  It  was  mandatory  that  the 
assessor  should  d^ver  tbe  tax  list  and  wai^ 
rant  on  or  b^re  tbe  1st  of  January,  there 
might  be  force  to  the  contention,  but  sectliHi 
6676  of  tlie  statute  eqweasly  provides  that 
the  failure  of  the  assessor  to  certify  bla  tax 
list  and  warrant  on  or  before  the  1st  of 
January  shall  In  no  nuimier  Inralidato  tbe 
tax  list  If  the  vtotute  requiring  tiie  time 
within  which  the  assessor  shall  certify  his 
tax  list  and  warrant  is  dlrectiHy,  then  it  . 
cannot  be  argued  Uiat  on  account  of  the 
statute  requiring  Uie  aasesBCff  to  certify  bis 
tax  list  and  warrant  on  or  before  the  lat  of 
January  tt  la  mandatory  that  the  levy  shall 
be  made  before  Ibe  1st  of  January.  It  Is  our 
conclusion  that  the  constructtwi  to  be  placed 
upon  the  stetutes  regarding  the  levy  and  ap- 
propriation and  the  delivery  of  tbe  tax  list 
and  warrant  so  ftu  as  time  is  concerned.  Is 
directory,  does  not  concern  the  taxpayer,  and 
that  the  court  erred  In  holding  them  manda- 
tory. 

[S]  6.  The  court  held  section  2,  p.  666, 
Laws  1918,  was  unconstitutional  and  void, 
and  that  section -Sic,  p.  80,  Laws  1902,  waa 
therefore  In  full  torce  and  effect,  and  pro- 
vided the  rule  to  be  followed  In  assessing 
the  value  of  produdng  mines  for  taxation, 
and  granted  the  equitable  relief  iwayed  for, 
by  injunction,  upon  condition  that  mlneown- 
ers  should  imy  tfcxes  for  1913  opoa  their 
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mines,  baaed  upon  «  valuation  ascertained 
by  the  rule  provided  in  the  act  of  1902,  In- 
.Btead  of  1813.  It  Is  contended,  should  the 
act  of  1913  be  held  couatltutional  and  as  fnr- 
nisbli^  the  oorrect  rale  for  eetlmatln;  tbe 
Talaatlon  of  prodadng  mines  for  taxation, 
then  that  the  assessor  of  Teller  connty  mis- 
applied the  rule  as  construed  in  the  final  de- 
cision of  the  case  of  Paxon  t.  Gresson  Co.,  06 
Colo.  206,  VS»  Pac.  S31. 

An  intelligent  understanding  and  oompre- 
bension  of  these  qnestlona  require  a  con- 
sideration of  the  Constitution  and  atatntea, 
as  well  as  the  judicial  interpretation  Qiereof 
acquiesced  In  for  the  past  40  years,  regard- 
lug  the  asseeament  of  metalUftorons  mines 
for  taxation. 

Section  3,  art.  10,  of  the  Constitution 
adopted  in  1S76  provided  that  mines  bearing 
precious  metals  should  be  exempt  tmm  tax- 
ation for  tbe  pCTlod  of  10  years  from  tbe 
adoption  of  the  Gonatttoticm,  and  thereafter 
taxed  as  proTlded  by  law.  Pnzsoant  thereto 
tbe  Legislature,  after  obtaining  the  oplnlcm 
of  the  Supreme  Court,  In  1887  passed  an  act 
providing  for  tbe  taxation  tjt  mines  by  which 
It  divided  tbem,  for  this  purpose,  into  two 
classes,  produdng  and  nonpxodncing,  and  all 
nines  producing  mineral  exceedti^  in  value 
tbe  sum  of  ^,000  p^  annum  were  arbitrarily 
classed  aa  producing  mines.  Sectton  1^  p. 
341,  Iawb  1887 ;  People  ex  rel.  v.  Hoiderson, 
12  Colo.  872,  21  Pac.  144;  Pilgrim  Co.  r.  Tel- 
ler County,  32  Colo.  388,  76  Pac.  864.  Olie 
act  thai  provided  tbat  all  producing  mines 
diould  be  valued  for  revenue  purposes  at  a 
ram  not  to  exceed  one-flfth  of  the  gross  pro- 
ceeds from  the  mine  during  the  preceding 
year.  This  act  was  declared  eonstltntional, 
was  followed,  and  remained  tbe  law  until 
1902,  when  It  was  amended  by  an  act  provid- 
ing that  all  mines  whose  gross  producOon  ex- 
ceeded 95,000  per  annum  should  be  dassed  as 
producing  mines,  and  all  others  as  nonpro- 
dudng,  and  tbat  all  producing  mines  should, 
for  taxation,  be  valued  at  a  sum  equal  to 
one-fourth  the  gross  proceeds  for  the  preced- 
ing year,  unless  the  net  proceeds  exceeded 
one-fonrUi  the  grom.  In  which  event  the  mine 
should  be  valued  at  an  amount  equal  to  the 
net  proceeds  for  tbe  preceding  year.  Three 
arbitrary  changes  were  made :  First,  a  pro- 
ducing mine  was  raised  from  91,000  to  $6,- 
000;  second,  t3ie  fraction  was  ratoed  from 
one-ftftb  to  one-fourth ;  and,  third,  if  the  net 
exceeded  one-fourth  the  gross,  then  the  mine 
was  to  be  assessed  at  a  sum  equal  to  the 
net^  instead  of  a  fraction  of  the  gross.  This 
mode  of  estimating  the  v^ne  of  mines  for 
tuatim,  an  arUtrary  role  fixed  by  the 
L^Mature  In  1887  and  190^  has  been  upheld 
In  file  Ctrilowli^  cases,  as  constitutional: 
Ttxatton  of  Mining  Claims,  9  Colo.  6ffi^  21 
476;  People  ex  rel.  t.  Hendwson,  12 
Colo.  869,  21  Pac.  144;  Ames  v.  People,  26 
Colo.  107,  106,  lOe,  66  Pac.  666;  Pilgrim  Oo. 
V.  Teller  County,  82  Cola  834,  76  Pac.  864; 
IMer  T.  Hart  Co.,  62  Colo.  469, 122  Paa  48; 
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I  Paxcm  V.  Cresson  Co.,  66  Colo.  206,  189  Pac: 
j  SSI.  In  1913  the  Legislature  again  amended 
I  the  law  by  providing  that  the  assessor  shall 
for  the  purpose  of  assessment  for  taxation 
value  each  producing  mine  at  a  sum  equal 
to  one-half  of  the  gross,  plus  all  the  net  pr<^- 
oeedB  for  the  preceding  year.  Section  2,  p. 
666,  Laws  1918.  And  this  Is  the  act  the 
constitutionality  of  which  Is  challenged. 

7.  No  question  was  raised  here  nor  was 
before  the  court  Involving  the  actual  full 
cash  market  value  of  the  mines.  Botb  sides 
agree  the  controveray  is  over  which  act  Is 
controlling.  The  assessor  attempted  to  fol- 
low the  arbitrary  rule  of  valuation  prescrib- 
ed by  the  act  of  lOlS,  and  the  question  Is 
whether  he  should  have  followed  It  or  the 
act  of  1902,  and,  should  the  former  act  be 
the  law,  then  whether  he  rightfully  construed 
the  act  and  made  a  proper  application  of 
the  role.  It  Is  chilmed  the  act  of  1918  is  In 
violation  of  section  S,  art  of  the  ConsUr 
ttttlon,  which  provides: 

"All  taxes  shall  be  unifonn  upon  fht  tame- 
class  of  subjects  within  the  territorial  limits 
ot  the  authority  levyiua  the  tax,  and  iball  be 
levied  and  collected  under  general  laws,  which 
shall  prescribe  such  regulations  aa  shall  secure 
a  joBt  valuation  (or  taxation  of  all  property* 
real  and  personal" 

—and  Is  void:  First,  because  It  singles  out 
producing  mines  and  causes  them,  as  a  class, 
to  be  assessed  and  taxed  at  an  amount  which 
more  than  equals  their  net  prooeeda,  and  that, 
while  other  property  in  tbe  county  Is  aaseaoed 
at  its  actual  cash  value,  producing  mines  are 
assessed  at  much  more;  second,  because  It 
establlsbea  a  rule  calculated  to,  and  whklk 
does,  produce  gross  inequality  and  injustice 
in  tbe  burden  of  taxation  between  the  own- 
ers of  producing  mines. 

Metalliferous  mines  constitute  a  class  of 
property  of  snOh  character  that  their  values 
are  unknown,  uncertain,  fluctuating,  hard  to 
estimate,  and  difficult  to  asoertaliL  Ordinari- 
ly It  would  be  imposslUe  for  the  asaesur  to 
know  the  extent  or  value  of  ore  shoots  or  of 
a  mlsft  Tbe  value  ultimately,  of  course, 
dopends  upon  -the  net  proceeds  derived  flwm 
the  ore,  but  this  cannot  be  known  until  the 
ore  has  beat  extracted,  after  which  the  mine, 
as  Bueh,  has  no  Taloe^  Tbe  assessment,  from 
ttie  nature  and  tbaxteta  of  the  propertT*. 
furnishes  an  Intricate,  peri^exlng,  and  dlfit- 
cult  problem  In  taxation,  of  many  and  pe> 
collar  compllcattons.  Unless  some  legislative- 
rule  <tf  uniformly  is  established  by  wldtdi 
the  value  of  mines  may  be  approximated  for 
taxation,  great  lat^  ot  uniformity  will  re- 
sult, occasioned  by  assessors  of  the  various 
mining  counties  following  different  nilea,  or 
adopting  different  methods  In  arriving  at 
valuations.  It  is  therefore  held,  for  flu  pur- 
pose of  securing  uniformity  throughout  the 
state  In  the  assessment  for  taxation  of  this 
daas  of  prt^er^,  that  the  Legl^atuze  nu^ 
adopt  any  rule  it  sees  fit  that  Is  not  palpably 
unjust;  c^ressive,  or  inadequate.  Indeed,, 
both  aldee  to  the  Uttgatton  oonoede  tbat  tba 
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rule  eatabllBhed  In  1887  and  1902  is  constl- 
tnti<»ial,  and  idaintlffs  seek  to  have  their 
property  assessed  under  tbe  rule  of  1902, 
while  defendants  claim  tbe  act  of  1913  la 
conatltatlonal  and  fa  the  law  tliat  should  be 
fallowed. 

In  188T  this  court  annoonoed  an  opinion 
in  answer  to  leglslatlTe  Inqnlir*  in  which  It 
said: 

"If  tbe  Legislature  should  see  fit  to  make  the 
gross  output  of  producing  mines  the  criterion 
to  govern  assessors  in  determinine  the  valua- 
tions of  this  class  of  mining  property,  We  per- 
ceive no  constitutional  objections  to  the  meth- 
od." Taxation  of  Mininr  Claims,  0  Colo.  639. 
21  Pac.  476. 

Acting  in  accordance  with  this  opinion, 
the  Legislature  adopted  the  rale  that  pro- 
ducing mines  should  be  asseased  at  a  sum 
equal  to  one-fifth  of  the  gross  proceeds.  This 
was  an  arbitrary  rule  adopted  as  a  method 
of  estimating  or  approximating  the  value  of 
producing  cDines,  r^ardless  of  the  net  pro- 
ceeds. Instead  of  taking  all  the  gross  pro- 
ceeds as  suggested,  it  chose  a  fraction  as  rep- 
resenting the  sum  which  would  omstltute  the 
value  for  taxation.  No  mention  is  made  of 
net  proceeds.  They  may  be  more  or  less 
than  one-flfth  the  gross  proceeds,  or  amount 
to  nothing.  It  made  no  difference.  For  the 
purpose  of  taxation,  the  assessor  can  exer- 
cise no  judgment  or  discretion  as  to  valuea 
He  must  follow  the  rale  and  fix  a  Talue  on 
the  mine  at  a  sum  equal  to  one-fifth  the  gross 
proceeds.  It  Is  contended  the  Legislature 
presumed  that  fonr-flfths  of  the  gross  value 
was  consumed  in  production,  and  the  remain- 
ing one-flfth  was  tbe  net  If  this  be  true,  it 
only  shows  that  the  Legidature,  in  the  exer- 
cise of  its  plenary  power,  may  arbitrarily 
establish  a  rale.  The  act  of  1902  changed 
the  fraction  from  one-fifth  to  one-fourth  the 
gross,  unless  the  net  exceeds  one-fourth  the 
gross,  in  which  event  the  value  of  tbe  mine 
should  be  assessed  at  a  sum  equal  to  the  net 
By  the  act  of  1902  the  asaessaUe  value  might 
be  a  sum  equaling  one-fourth  the  gross  or  all 
the  net  while  by  the  act  of  1887  it  could 
only  be  one-fifth  the  gross.  If  there  was  no 
net  or  if  It  was  equal  to  or  less  than  oue- 
iOurth  the  gross,  then  one-fourth  the  gross 
was  used,  but,  whenever  tbe  net  reached  a 
Bum  more  than  one-fourth  tbe  gross,  the  net 
was  used.  So  by  the  act  of  1902  we  had  an 
Arbitrary  rule  by  which  In  one  contingency 
■one-fonrth  Uie  gross  and  in  another  all  the 
net  was  used  to  obtain  tbe  sum  that  should 
equal  the  value  of  the  mine  for  taxation. 
The  questton  of  the  constitutionality  of  tbe 
act  ol  1887  was  in  litigation,  and  Chief  Jus- 
tice Hdm,  epeaklng  tor  this  court  in  the 
Henderson  Case,  said: 

"Id  approaching  the  consideration  of  this  case 
we  remember  that  the  act  challenged  is  framed 
in  the  interest  of  the  public  revenue ;  that  to  a 
limited  extent  it  is  an  exercise  of  the  taxing  pow- 
er ;  and  that  therefore  only  upon  the  most  dear 
and  convincing  grounds  should  the  court  con- 
sider favorably  objections  thereto.  We  also 
bear  In  mind  the  familiar  prindi^es  that,  ex- 
•oept  as  oontnrtled  by  oonatitalional  limitation. 


the  authority  of  a  state  Legislature  in  enacting 

laws  ia  plenary,  and  that  unless  there  be  a  clear 
and  positive  repugnancy  between  a  statute  and 
the  Constitution,  the  statute  must  be  upheld."- 
"In  some  instances  one-fifth  of  the  groas  out- 

f>Qt  will  represent  more,  and  in  other  instances 
ess,  than  the  real  set  profit.  But  this  is  not 
intended  to  be  a  tax  upon  the  net  profit.  It  is 
a  tax  upon  the  supposed  value  of  the  property 
itself ;  the  proportion  of  the  gross  output  select- 
ed bein^  aimpty  a  basis  or  guide  provided  by 
the  Legislature  in  approximating  such  value. 
These  suggestions  only  serve  to  illustrate  the 
propriety  of  classifyinp  producing  mines  by 
themselves,  and  applying  thereto  special  rules 
for  ascertaining  values."  People  ex  reL  v.  Hen- 
derson. 12  Colo.  371,  377,  21  Pac.  144. 

In  the  Hart  Case,  52  Colo.  469,  122  Pac. 
48,  speaking  of  the  gross  and  net  proceeds 
mentioned  In  the  act  of  1902,  it  is  said: 

"A  fixed  proportion  thereof,  or  the  actual  net 
proceeds,  if  they  exceeded  such  proportion, 
would  fix  thfl  value  of  such  property  for  tlw  pur- 
poses of  taxation." 

And  again  on  the  same  page: 

"The  valuation  for  the  purpose  of  taxation  of 
a  producing  property  is  based  upon  a  percent- 
age of  such  production,  or  the  net  proceeds,  it 
they  exceed  the  percentage  specified. 

In  1913  the  law  was  again  amended,  but 
this  time  the  Legislature,  Instead  of  using 
some  fraction  of  the  gross,  or  all  the  net 
used  a  fraction  of  tbe  gross  and  all  the  net  as 
the  criterion.  as  contended  by  counsel,  a 
fraction  of  tbe  gross  was  Intended  to  repre- 
sent the  net  and  the  Legislature  meant  by 
the  acts  of  18S7  and  1902  that  mines  should 
be  valued  at  a  sum  equal  to  the  net  proceeds, 
then  by  tbe  act  of  1913  it  must  have  intend- 
ed to  change  the  rule  and  adopt  all  the  net 
aud  -a.  fraction  of  tbe  gross  as  the  criterion 
in  measuring  tbe  value  for  taxation.  But  we 
do  not  agree  with  counsel  that  only  the  net 
has  been  or  can  be  ad<9ted  as  the  basis  of 
tbe  rula.  The  act  of  1887  was  based  upon  a 
fraction  of  the  gross  production ;  the  act  of 
1902  was  based  upon  a  fraction  of  tbe  gross 
productlfHi  or  upon  the  net  proceeds  when 
they  exceeded  this  fraction;  the  act  of  1913 
is  based  uprai  a  fraction  of  tbe  gross  produc- 
tion and  the  net  proceeds.  The  effect  is  to 
diange  the  word  "or"  In  tbe  act  of  1902  to 
"and"  In  the  act  of  1913.  If  It  was  constita- 
tionai  in  1887  for  the  Legislature  to  choose 
one-flfth  of  tlie  gross,  aud  In  1902  one-fOurtta 
of  the  gross,  unless  the  net  exceeded  one- 
fourth  the  groa^  In  whicb  event  all  the  net 
should  be  used,  it  was  constitutional  In  191S 
fOr  it  to  ad^wt  one-half  the  gross  and  all  the 
net  as  tile  criterion.  One-flfth  or  one-fourth 
the  gross  Is  not  the  same  thing  as  the  net 
and  it  is  only  by  an  urbitrary  rale  that  coun- 
sel can  claim  ttiat  they  r^resent  Uie  net 
That  the  Legl^tute  did  not  intend  that 
these  fractions  should  arbitrarily  r^reeent 
tbe  net  la  shown  by  the  act  <tf  19^  whexe  it 
is  provided  tliat  the  net  slMtll,  be  used  only 
if  it  exceeds  ono-fourth  tbe  gross.  It  is  claim- 
ed a  fractional  part  of  the  gross  la  used  at^ 
bltrarily  to  represent  the  net  whether  it  In 
fact,  does  so  or  not ;  but  this  cannot  be  true, 
because  the  act  provides  the  gross  shall  be 
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oMHlaed  by  dedncUiig  tbe  oo«t  of  txuqiwita- 
tioo  and  txeatmoit,  end  tbe  net  atuUl  be  as- 
cerUlned,  not  by  an  arbitrary  CracUon  of  tbe 
ITOH>  bat  by  deducting  fEom  tbe  gnm  tbe 
cost  of  redvcUni.  and  tbw  that  a  f  raettoa  of 
tbe  grou  plus  all  tbe  nrt  obtained  In  this  way 
shall  be  a  mm  eqnallnc  tbe  ralue  of  the  mine 
in  teTitlon  WUle  tbe  Loglalatiure  could 
not  say  that  one-half  the  gross,  plus  all  the 
net,  in  foct  eqoaJa  the  net  proceeds,  it  oonld 
lawfully  say  that  tbe  amount  so  determined 
sboold  represent  the  nine  of  tbe  mine  for 
taxation.  Tbe  statute  piovldee  a  rule  for 
arriving  at  tbe  Talne  of  prodndng  mines  for 
taxation  and  is  const!  tntlonal. 

8.  It  Is  contended  the  1918  act  Is  uncon- 
stitutlonal,  because,  Instead  of  producing 
equality  and  uniformity  in  tbe  bnrden  of 
taxation,  It  results  in  gross  Inequality  and 
injustice  between  the  owners  of  producing 
mines  as  a  class.  It  Is  said,  since  tbe  gross 
proceeds  equal  tbe  net  plus  tbe  cost  of  extrac- 
ti<»i  or  the  production  of  ore,  that  tbe  cost  of 
production  Is  necessarily  included  In  tbe 
gross  proceeds,  so  that  the  ultimate  Talne  of 
the  gross  proceeds  to  tbe  owner  of  tbe  mine 
depends  on  how  much  of  the  gross  proceeds 
are  consumed  in  production;  that  tbe  real 
value  of  the  groes  proceeds  to  one  owner  may 
r^resent  a  great  deal,  while  to  another  very 
little  or  nothing,  depending  on  how  much  of 
tbe  gross  la  swallowed  up  In  the  cost  ot  pro- 
duction; therefore  the  owners  of  high-grade 
mines  will  be  favored  in  the  cost  of  produc- 
tl(Hi  and  taxation  as  against  the  more  unfor- 
tunate owners  of  low-grade  properties.  It  Is 
neither  the  net  nor  gross  proceeds  that  are 
taxed.  It  Is  the  mine.  They  are  only  em- 
ployed in  formulating  a  rule  by  which  the 
value  of  tbe  mine  may  be  estimated  or  ap- 
proximated for  the  purpose  of  taxation. 
Then,  it  is  not  always  true  that  the  cost  of 
production  in  low-grade  mines  Is  compara- 
tively tbe  highest.  It  may  be  and  often  ball- 
pens that  the  owners  of  low-grade  mines  are 
the  more  fortunate.  As  the  gross  includes 
the  net  plus  the  cost  of  production,  when  the 
cost  of  production  increases,  the  net  de- 
creases, and  vice  versa.  Mining  operations 
are  attended  with  so  many  intricate  difflcul- 
tiee,  oncertaintlee,  and  ofunplicatlons  that  we 
have  upheld  Ute  power  of  the  Leglslatare  to 
provide  a  uniform  rule  tor  tbelr  taxation. 
Tbe  same  objectkm  here  urged  was  xalsied  to 
Oie  acts  of  1887  and  1002,  and  we  cannot  see 
that  tiie  act  of  1913  in  an^  manner  changes 
tbe  principle  Invt^ved.  It  may  produce  some 
Inequality  and  hardship  in  particular  cases, 
as  the  other  acts  undoubtedly  did,  but  the 
ingenuity  man  cannot  devise  a  system  for 
the  taxation  of  mines  in  whicb  this  wHI  not 
be  tbe  case.  From  tbe  very  <^racter  of  the 
proper^  there  can  be  no  ^stem  evolved 
that  in  8<Hno  Instances  will  not  produce  In- 
equality and  lack  of  unlfbrmlty  in  taxation. 
So  loi«  as  OUT  present  system  of  assonsment 
previU^  snch  Inequality  must  be  treated  as 


an  unavoidable  incident  In  the  Hmderson 
Case,  Chief  Justice  H^m,  qtealdng  for  the 
court  relative  to  the  act  of  1887,  said: 
"Exact  uniformity  and  matbematioal  accuracy 

ID  valuations  are  absolutely  impossible.  Voth- 
ing  that  can  be  devised  by  humsn  reason  will 
secure  such  exactness  or  accuracy." 

In  Ames  v.  People,  26  C<^o.  105,  06  Pac. 
656,  Chief  Justice  Campbell,  speaking  for  the 
court,  said: 

"In  the  method  ot  laying  s  tax,  either  as  to 
the  assessment  or  the  apportionment,  the  Gen- 
eral Assembly  is  not  restricted  by  tbe  Constitu- 
tion, and,  unless  the  legislation  is  palpably  un- 
just, oppressive,  or  inadequate,  courts  will  not 
substitute  their  judgment  for  that  of  tbe  Legis- 
lature." 

In  the  Hart  Case,  52  Cola  468-471.  122 
Pac  61,  52,  Mr.  Justice  Gabbert,  speaking  for 
the  court,  said: 

"The  Constitution  leaves  the  subject  of  assess- 
ing mines  to  the  wisdom  of  the  Legislature  by 
simply  requiring  that  it  shall  prescribe  regula- 
tions by  general  law  which  snail  secure  just 
valuations  for  the  purposes  of  taxation.  If  tbe 
rales  so  prescribed  are  not  clearly  calculated 
to  produce  gross  inequality  and  injustice  in  the 
assessntent  of  different  parcels  of  property  be- 
longing to  the  same  class,  tbe  courts  will  not 
interfere.  No  doubt,  instances  of  injustice  and 
hardship  will  sometimes  result  under  the  stat- 
ute now  under  consideration,  but  this  is  necee> 
sarily  true  of  all  statutes  providing  methods 
for  tbe  assessment  end  taxation  of  property. 
Exact  uniformity  and  mathematical  accurac; 
in  values  for  these  purposes  are  absolutely  im- 
possible. No  statute  can  be  framed  which  will 
bring  sbout  these  results." 

"So  long  aa  classification  Is  baaed  upon  tbe 
nature  of  property  justifying  it,  there  is  noth- 
ing to  forbid  leglsUtive  classiacaBon  for  the 
purposes  of  taxation,  or  to  prevent  the  fixing  of 
valuation  of  different  classfis  by  different  metb- 
oda,  provided  that  by  the  method  prescribed 
for  a  particular  Class  of  property  the  burden 
of  taxation  is  uniformly  imposed'  upon  that 
class,  is  just  and  equitable,  and  does  not  exempt 
it  from  bearing  its  fair  proportion  .of  the  bur- 
den of  taxation,  as  compared  with  other  classes 
of  property." 

9.  We  are  of  tbe  <9inlon  the  levy  fixed  by 
tbe  board  of  county  commissioners  Is  legal 
and  valid,  that  .the  act  of  1913  is  constitu- 
tional, and  that  1^  and  not  the  act  of  1002, 
provides  the  true  rule  for  estimating  the 
value  of  producing  mines  tor  taxation ;  that 
the  findings  and  decree  upon  the  pleadings 
and  evidence  to  tbe  contrary  are  erroneous. 

[I]  But  It  is  contended,  granting  the  levy 
is  legal,  and  tbe  act  of  1913  valid.  stlU  that 
the  assessment  was  void,  at  least  as  to  the 
excess,  because  tbe  assessor  did  not  follow 
a  pnq>er  construction  of  the  statute ;  tltere- 
fOre  plalntUb  are  entitled  to  equitable  relief 
1^  injnnctl(m. 

S^^mber  6.  1913,  we  banded  down  an 
<q;)lnlon  In  what  is  known  as  tbe  Cresson 
Case,  oven-uling  the  lower  court.  In  which  we 
construed  "grora  proceeds"  to  mean  the  gross 
value  of  the  ore  extracted,  without  deducting 
the  expmises  of  the  cost  of  transportation  to- 
the  place  of  sale  or  reduction,  and  tbe  cost 
of  sale,  treatment,  or  reduction.  Following 
this  opinion  as  tbe  correct  Interpretation  of 
the  law,  tbe  assessor  orastaied  "gross  pro- 
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ceeds"  to  mean  tbe  gran  value  of  the  ore 
extracted  from  the  mine  without  any  deduc- 
tions. Mardi  2, 1914,  tfiia  (Vlniaii  was  wltli- 
4lraws,  and  a  final  opinion  opon  petittm  fOr 
fdiearlng  was  annoonoed  affirming  the  judg- 
ment Of  the  lower  court,  In  wlilch  we  held 
that  the  wcffds  "gross  proceeds"  did  not  mean 
the  gross  assay  value  of  the  ore  extracted 
from  the  mine  without  deductions,  but  meant 
the  amount  of  money  actually  rec^ved  by 
the  owner  for  his  ore  after  deducting  tbe  cost 
ct  transportatltm  to  tbe  place  of  sale  or  i«- 
dnctlou,  and  the  cost  of  sale,  treatment,  or 
reduction.  So  It  Is  evident,  under  the  final 
decision  of  tbe  court,  tbe  assessor  erred  in 
bis  Judgment  In  the  proper  constmcUw  of 
the  rule.  But  this  does  not  make  the  tax 
void,  as  where  no  tax  Is  authorised  by  law, 
«r  where  tbe  proper^  is  not  subject  to  tax- 
ation, or  a  rate  of  levy  is  made  prohibited  by 
law,  or  the  assessor  adopts  a  rule  for  approx- 
imating values  where  no  rule  Is  provided  by 
statute.  In  this  case  there  was  a  valid  tax. 
A  tax  was  suthoilzed,  and  it  cannot  be  said 
A  tax  was  imposed  where  no  tax  was  author- 
ised. The  rate  of  levy  was  valid,  the  proper- 
■tj  was  in  existence,  and  was  subject  to  tax- 
AtLotL  The  Legislature  provided  a  rule  for 
estimating  and  arriving  at  Its  value  for  tax- 
ation. The  assessor  had  0ie  crastitutional 
power  to  assess  It,  and  followed  the  correct 
niliei ;  he  ttierefbre  was  acting  wlOiln  bis  Jo- 
rlsdlctl<m.  "BiBt  he  erred  in  Judgment  in  a 
TPtover  constmction  of  tbe  rule  Is  undoubted- 
ly true,  but  this  was  not  sndi  a  lock  of  Ju- 
risdiction as  would  render  the  tax  vf^  It 
was  an  error  In  assessment  The  difference 
•consists  in  an  absence  of  auOiori^  and  a  mis* 
take  in  Its  exodse.  It  comes  nndar  Qua  gen- 
eral head  of  irregularly,  defects,  omissions, 
mistakes,  or  errors  of  Judgment,  and  does 
not  render  flie  tax  prima  facie  void.  "When 
tbe  tax  Is  erroneous  or  Illegal,  for  the  reason 
Hiat  the  assessment  Is  emmeons,  section 
S'nsO,  B.  S.  1908,  furnishes  an  adequate  legal 
remedy  by  first  paying  the  tax  and  ttien 
bringing  a  suit  to  recover  baCk  the  excess. 

[7]  It  Is  said  this  would  cause  a  multiplici- 
ty of  snits  at  law  which  would  mulct  the 
county  in  unnecessary  costs,  sufficient  to  give 
a  court  of  equity  Jurisdiction.  It  Is  a  pre- 
recinisite  before  a  court  of  equity  will  inter- 
fere to  restrain  the  collection  of  taxes,  as 
a  general  rule,  though  there  may  be  some 
«xcepti<ms,  that  the  tax  must  be  prima  facie 
void.  Oregon  Bank  v.  Jordan,  16  Or.  113. 
17  Pac.  621;  Balfour  v.  City  of  Portland 
<C.  G.)  28  Fed.  740;  McLeod  et  al.  v.  Be- 
ceveur,  71  Fed.  455,  18  O.  C.  A.  188;  Mayor 
T.  Davenport,  92  N.  T.  604  ;  CoUins  v.  City, 
118  Iowa,  SO.  91  N.  W.  791. 

[8]  In  the  next  place  we  do  not  think  it  is 
shown  there  will  be  a  multiplicity  of  suits. 
If  the  county  permits  such  a  thing  to  happen 
after  this  pronouncement,  it  must  suffer  tbe 
consequence.  The  county  confesses  the  error 
■of  the  assessor  which  it  expresses  a  willing- 


ness here  to  correct  and  only  collect  tike 
proper  tax.  nalntlfFs  In  their  briefs  say  they 
are  willing  and  anxious  to  pay  the  pn^ter  tax 
when  the  court  announces  tbe  correct  rule  by 
which  It  can  be  ascertained.  With  this  ex- 
isting nnanlmlty  (A  good  wHI  and  desire  to 
abide  by  the  rule  set  by  Uiia  dedsitm,  it 
should  not  be  necessary  to  bi^  any  sntt  at 
law. 

We  hold  the  act  of  lftl8  constltntloiial,  and 
the  levy  valid.  The  Creason  Oase*  86  Oolo. 
208, 189  Pae-  581.  announces  the  pnver  inter- 
pretation of  Uu  rule.  We  will  not  iHcemnM 
after  a  precedent  has  been  established  by  this 
Court  for  the  gaidanoe  of  the  taxing  officials 
of  tb»  state  that  they  wiU  not  fbUow  it  We 
believe  the  error  of  the  assessor  can  and  will 
be  owrected  by  the  pnm  taxing  offiem, 
and  that  tbe  owners  of  produdng  mines  wiU 
have  no  trouble  with  tbe  officials  in  paying 
into  the  county  treasury  their  Just  taxes^ 
baaed  upon  a  proper  asBonmont  aacwtained 
in  harmony  with  the  rule  of  eraiBtmctioii 
bwe  announced.  If  any  anestloD  should 
arise,  there  Is  no  doubt  but  what  each  pro- 
ducing mine  can  pay  the  tax  demanded,  and 
then  bring  snit  to  recover  back  any  excess^ 
with  costs.  This  would  prove  such  an  ex- 
pulsive luxury  and  cause  the  county  enct  an 
expense  in  the  way  of  costs  that  we  cannot 
presume  it  ^11  haiqpen. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  dismiss  the  action. 

Beversed. 

On  petltton  for  rdiearlng  HIIX^  WHITER 
and  TBLLEE,  J  J.,  dissent. 

TSLLBSRy  3.  (dlssentingd.  I  cannot  agree 
with  the  conclusion  of  this  court  that  tbe 
Judgment  of  the  district  court  was  wrong; 
nor  am  I  willing  that  some  of  the  statements 
In  the  court's  opinion,  as  to  the  effect  of  our 
former  adJudlcaUons  which  are  used  as 
premises  for  the  conclusion,  go  unchallenged. 
In  the  court's  opinion,  in  dlaciMaing  the  ^ 
mill  levy,  U  is  said  that: 

"Under  the  doctrine  announced  in  th«  Pitcher 
Case,  66  Colo.  359.  188  Psc  509,  it  fthe  Legis- 
lature] could  maKfl  tbe  tax  commisaion  the 
instramentalitv  of  the  Legislatare  in  determin- 
ing, as  a  conditl<m  precedent,  whether  there  ex- 
isted a  necesrity  for  an  Increase  by  providing 
that  there  could  be  no  Increase  wtthont  the  con- 
sent of  the  tax  commission." 

The  case  dted  is  thus  made  the  basts  of 
holding,  without  dlscnssl<m,  that  section  12 
of  chapter  137,  Laws  of  191)3,  Is  valid. 

Accepting  the  law  laid  down  in  ttiat  cose 
solely  because  It  has  been  so  announced  by 
this  court,  I  am  unwilling  that  its  applica- 
tion should  be  extoided  beyond  the  focts 
there  presented  for  determlnatiinL  A  care- 
ful reading  of  the  majority  opinion  in  that 
case,  and  of  the  three  dissenting  opinions, 
shows  that  section  12  oif  the  law  of  1913  was 
not  considered  or  even  mentioned.  That  case 
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tDTolTCd  <nil7  0ie  matter  Of  aisessmenta. 
qaestlon  being  stUI  open  for  determlnBtlon, 
it  shoold  be  decided  upon  due  consideration 
as  a  grave  oonatltatlonal  qnestloiL  Aoeord- 
Ing  to  the  genloB  of  oar  InBtltntlonB,  local  af- 
fairs are  to  be  managed  by  local  officers,  and 
to  empower  a  state  comml— Ion,  not  reoog- 
nlxed  by  the  Constitution,  to  detenolne  so 
ImportaDt  a  qaestlon  as  that  of  the  wnoant 
of  taxes  that  a  county  may  lery.  Is  contrary 
to  the  whole  theory  of  democratic  govem- 
ment.  It  Is  not  snffldent  to  say  that  "the 
act  does  not  give  the  tax  commission  power 
to  levy  taxes."  Trne,  It  does  not  do  so  In 
express  terms,  bat  the  effect  Is,  beyond  qnee- 
tlon.  to  give  it  that  power.  If  that  be  not  so, 
vhy  the  dlscuBsion  as  to  effect  of  ttie  com- 
mission's order  in  this  case?  If  the  excess 
of  the  levy  beyond  2.7  mills  Is  valid  only  by 
reason  of  the  act  of  the  commission,  then 
that  act.  In  l^al  effect,  coaetltnted  the  levy. 
The  most  that  can  possibly  be  said  for  It  Is 
that  the  tax  commission  and  the  connty 
commissioners,  acting  jointly,  made  the  levy. 
Section  S5  of  article  B  of  the  Gonstitatlon 
clearly  prohibits  interference  by  special  com- 
missions or  other  bodies  therein  named  with 
local  affairs,  incladlng  the  levying  of  taxes. 
It  is  true  that  the  Legislature  may  fix  a 
limit  of  levy,  but  it  cannot  delegate  that 
power  to  any  board  or  commission.  In  my 
opinion,  section  12  of  the  law  under  consid- 
eration is  void  as  an  attempt  to  delegate 
l^lslative  power  to  the  tax  commlaston,  and 
the  excess  levy  above  2.7  mills  is  also  void. 
I  am  farther  unable  to  accept  the  oondnslon 
tbat  tbB  levy  Is  merely  irregular  because  the 
assessment  was  made  under  a  wrong  con- 
■tmctton  of  a  fixed  nil&  I  am  at  a  loss  to 
usderstand  how  It  can  be  said  that  the  as- 
Mssor  followed  the  correct  role,  since  it  la 
admitted  that  he  did  not  make  a  correct  val- 
uaUoQ  under  the  law  as  construed  by  this 
court 

The  law  provides  for  the  famishing  to  the 
asseiSDr  of  spedfled  data,  and  the  raloation 
of  producing  mines  for  assessment  purposes 
is  then  a  mere  matter  of  mathematical  cal- 
colatlon.  The  rale  coudata  In  the  prescribed 
method  of  making  these  computations.  When 
^t  meOiod  la  not  used,  ibe  rule  is  not 
used.  So,  when  the  assessor  in  this  case  ap- 
plied to  the  data  In  hand  a  method  of  oom- 
polatlai  not  na^niied  Iqr  Uia  lav,  he  did 
not  use  the  rnle  prescribed  by  tew.  Once  be 
had  departed  from  the  lawful  method,  he 
Bdght  as  well  have  aKiUed  one  system  of 
computation  as  another.  In  short,  he  was 
maUog  bis  own  rule,  and  not  merely  putting 
a  wrong  construction  on  some  minor  feature 
e(  flie  assessment  procedure.  An  assess- 
ment  thus  made  Is  no  assessment,  and  a  tax 
lery  and^  It  Is  vMd. 

The  Judgment  of  the  district  court  was 
therefore  correct,  and  shoold  be  affirmed. 


Bx  parte  OLIVBR.    (Mo.  A-2432.) 
(Oriminal  Court  of  Appeals  of  Oklahoma. 
June  8,  1615.) 

(avUahtu  by  OosriJ 

1.  Pabdon  «=»4  —  PABOOirmQ  Powkb  —  In 
Whom  Vested. 

Ooun^  judges,  county  attorneys,  and  sher- 
iffs have  00  power  or  authority  to  pardon  per- 
sona convictra  in  the  courts  of  this  state.  The 
power  to  pardon  atter  conviction,  ia,  under  the 
OouBtitution,  vested  exdusively  in  the  Govern- 
or. 

lEd.  Note.— For  other  cases,  see  Pardon, 
Cent.  Dig.  M  i  Dec  Dig.  «=>4.] 

2.  CsnuNAX.  Law  «s»901,  1216— SsinBKoofr- 

TUIK  or  COHUXNOBlOUfT— SATISrAOTZON. 
The  time  fixed  for  execution  of  a  sentence, 
or  for  the  commencement  of  its  execution,  ia  not 
one  of  its  essential  elements,  and,  atrictly  speak- 
ing, forma  no  part  of  the  judgment  and  soi- 
tence,  which  ia  the  penalty  of  the  law  as  declar- 
ed by  the  court,  while  the  direction  with  reapect 
to  the  time  of  carrying  it  into  effect  is  in  the 
nature  of  an  award  of  execution;  so  that,  where 
the  penal^  is  Imprisonment,  the  sentence  may 
be  satisfied  only  by  the  actual  suffering  of  the 
imprlsoninent  imposed,  unleaa  remitted  by  death 
or  Bome  legal  authority. 

[Ed.  MotA^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2fil8.  202B,  2528,  8S10- 
8318;  Dec  Dig.  «s>991,  1216.] 

3.  BsoAPB  4=»1  —  ConvxoTBD  Defendaitt  — 

RjOHT  TO  ABBBST. 

Where  a  convicted  defendant  la  at  liberty, 
and  has  not  served  hia  aentence,  and  the  aame  la 
not  stayed  aa  provided  by  law,  he  may  b«  ar- 
rested aa  on  escape  and  <ndered  into  custody  on 
the  unexecuted  judgment. 

.[Ed.  Note.— For  other  case^  see  Escape,  Cent 
Dig.  I  1;  Dec  Dig.  *»l!r 

4.  Griminai.  Law  <S=>1216— SEifTBNCB— Satis- 
rAcnon— ExpiBATioif  or  TncE. 

Expiration  of  time  without  imprisonment  is 
in  no  sense  an  execution  of  the  aentence. 

LEd,  Note.— For  other  casei^  see  Criminal 
Law,  Cent  Dig.  U  8810-8818;  Dec  Dig.  «=» 
121ft] 

Petition  of  Bob  OllTer  toe  writ  of  habeas 
eorpuB.  Writ  denied. 

The  petition  filed  on  behalf  of  said  Bob 
Oliver  alleges  that  he  la  unlawfully  impris- 
oned In  the  county  jail  of  Pottawatomie 
county  by  F.  E.  Romberg,  sheriff  of  said 
connty.  It  is  farther  averred  in  said  peti- 
tion that: 

"Tlie  causa  of  said  restraint,  according  to  the 
best  knowledge  and  belief  of  your  petitioner,  Is 
that  said  aheriff  of  Pottawatomie  county  is  so 
nnlawfolly  restraining  said  petitioner  under  a 
netended  order  of  commitment  iasued  in  case 
No.  1808  out  of  the  county  court  of  Pottawa- 
tomie  eonntr,  state  of  Oklahoma,  said  case  be- 
ing styled  State  of  Oklahoma  v.  Bob  Oliver, 
charging  this  defendant  with  violating  the  prohi- 
bition law,  by  selling  whisky.  Said  cotnpiaiot 
was  filed  in  said  county  court  on  the  7th  day  of 
February.  1812.  That  on  the  ftth  day  of  March, 
1912,  said  case  came  on  for  hearing  in  regular 
order,  in  open  court,  before  Boss  F.  Lockrldge, 
county  judge  of  said  connty,  said,  state  being 
represented  by  R.  P.  Wyatt,  assistant  county 
attorney,  defendant  entered  a  plea  of  guilty, 
and  the  court  rendered  judgment  and  sentence 
thereon  assessing  hia  at  $600  and  imprison- 
ment for  180  days.   A  true  and  correct  certi- 
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fied  cop7  of  Bald  Judgment  and  Beotence  is  here- 
to attached,  marked  'Exhibit  A,'  and  made  a 
part  hereoC.  That  a  commitment  was  dnlj  is- 
sued out  of  said  court  od  said  Judgment  and 
sentence  aforesaid,  committii^  this  defendant 
to  the  custody  of  the  sheriff  of  Pottawatomie 
county,  in  execution  of  said  judgment.  A  cer- 
tificate of  the  clerk  of  the  county  is  hereto  at- 
tached which  shows  the  issuance  of  commitment 
as  aforesaid,  and  further  showing  that  no  re- 
turn of  said  order  of  commitment  has  ever  been 
made.  Said  certificate  is  hereto  attached,  mark- 
ed 'Exhibit  B,'  and  made  a  part  hereof.  That 
at  the  time  of  said  judgment  and  sentence  it 
was  the  uD4ci'st^o<ii°g  agreement  between 
the  defendant,  the  county  attorney,  sherili,  and 
county  judge  aforesaid,  that  no  appeal  would 
be  taken  by  the  deiendant  from  said  judgment. 
That  in  punuance  of  said  agreement,  wbich  was 
oraL  defendant  did  not  file  a  motion  for  new 
trial  or  stay  of  judgment  or  give  any  notice  of 
appeal  or  make  an  appeal  or  stay  bond,  and  he 
took  no  steps  whaterer  to  hare  said  case  re- 
viewed or  judgment  stayed.  That  after  the  ren- 
dition of  said  judgment  aforesaid,  and  by  the 
joint  consent  of  and  in  pursuance  to  an  oral 
agreement  of  Boss  F.  Lockridge,  the  dub  dect- 
ed,  qualified,  and  acting  county  judge  of  Potta- 
watomie county,  state  of  Oklahoma,  and  R.  P. 
Wyatt,  the  duly  appointed.  Qualified,  and  acting 
assistant  county  attorney  of  Pottawatomie  coun- 
ty, state  of  Oklahoma,  and  E.  A.  Pierce,  the 
diuy  elected,  qualified,  and  acting  sheriff  of  Pot- 
tawatomie county,  state  of  Oklahoma,  said  de- 
fendant was  releasetl  from  the  custody  of  said 
sheriff  aforesaid. 

"Petitioner  further  states  that  at  no  time 
since  the  6th  day  of  March,  1912,  the  date  of 
the  judgment  and  sentence  aforesaid,  down  to 
the  present  time  has  be  concealed  himself  from 
the  officers  of  Pottawatomie  county,  Okl.,  but 
that  the  portion  of  said  time  which  he  remain- 
ed away  from  said  county  was  witii  the  consent 
of  the  officers  of  said  county  above  named  and 
at  their  solicitation;  that  at  no  time  since  the 
rendition  of  said  judgment  up  to  the  present 
time  has  he  concealed  himself  from  the  officers 
of  said  county  or  been  a  fugitive  from  justice. 

"Petitioner  alleges  that  since  the  Ist  day  of 
September,  1914,  to  the  resent  time  he  has  re- 
sided contiiiuously  in  the  city  of  Tecumseh,  Pot- 
tawatomie county,  state  of  Oklahoma. 

"Petitioner  alleges  that  the  said  F.  E.  Rom- 
berg, sherifE  of  said  county,  la  so  unlawfully  re- 
straining him  of  h^  liberty  under  the  pretended 
order  of  commitment  Issued  on  the  24th  day  of 
March,  191S,  in  said  case  No.  1909  in  the  coun- 
ty court  of  Pottawatomie  county,  state  of  Okla- 
homa, briiw  styled  State  of  Oklahoma  v.  Bob 
Oliver,  and  that  is  the  sole  and  only  charge 
and  reason  for  such  unlawful  restraint 

"Tour  petitioner  alleges  that  said  restraint  is 
illegal  and  unauthorized,  because:  Said  judg- 
ment and  sentence  was  rendered  on  the  6th  day 
of  March,  1912.  At  the  time  of  said  judgment 
it  was  understood  and  orally  agreed  between  the 
defendant,  the  county  judge,  county  attorney, 
and  sheriff  aforesaid  that  no  appeal  would  be 
taken,  no  appeal  bond  or  notice  of  appeal  given, 
no  stay  bond  given.  An  order  of  commitment 
was  duly  and  regularly  issued  on  said  judgment 
and  sentence,  no  return  made  thereon,  and  un- 
der said  oral  agreement  defendant  was  released 
from  custody  of  sheriff  after  judgment  and  sen- 
tence aforesaid.  The  time  of  sentence  of  im- 
prisonment and  for  fine  and  costs  has  long  since 
run  from  the  date  of  judgment  and  sentence 
aforesaid,  the  6th  day  of  March,  1912. 

"Wherefore  your  petitioner  prays  your  hon- 
orable court  to  grant  s  writ  of  habeas  corpus ; 
that  he  be  discharged  without  delay  from  such 
unlawful  imprisonment." 

On  behalf  of  respondent  a  demurrer  to  the 
petition  was  filed.  The  case  was  argued  oral- 
ly, and  ten  days  allowed  to  file  biielk 


BBPOBTBB  (Okl. 

Arrtngtra  ft  AnIngtoD,  of  Teenmadl,  lor 
petitioner.  Gbaa.  W.  Friend.  Co.  Attj.,  of 
Sbawne^  and  Clarence.  Boblstm,  Asat  Co. 
Atty.,  of  Tecttmseh,  for  xwoondeat, 

DOTLB,  P.  J.  (after  stating  the  facts  as 
above).  The  petttloner,  Bob  Oliver,  having 
been  legally  charged  and  being  personally 
present  In  open  court,  on  being  arraigned^ 
^tered  a  plea  of  guUtir.  On  the  Stfa  day  of 
March,  1912,  judgment  was  entered,  and  he 
was  sentenced  to  be  coaflned  In  the  county 
jail  of  Pottawatomie  county  for  a  period  of 
six  months,  and  to  pay  a  fine  ot  fSOO,  and  In 
default  of  the  payment  thereof  to  stand  com- 
mitted to  the  county  jail  for  sut^  addttlonal 
period  of  time  as  will  satisfy  said  fine.  A 
commitment  was  Issued,  bat  the  petitioner 
was  not  taken  into  custody  by  the  sheriff^ 
and  no  return  was  ever  made  on  said  com- 
mitment On  the  24th  day  of  March,  1915, 
another  commitment  issued  on  the  judgment 
under  which  the  petitimer  was  taken  Into 
custody  by  the  sherUT, 

[1  ]  The  petitioner  avers  that  at  the  time  of 
entering  judgment  it  was  understood  and 
orally  agreed  between  the  county  judge, 
county  attorney,  and  sberifT  that  he  should 
leave  the  county;  that  he  did  so  leave,  and 
did  not  return  until  the  1st  day  of  Septem- 
ber, 1914 ;  and  that  he  has  since  continuous- 
ly resided  in  said  county. 

The  contention  on  behalf  of  the  petitioner 
Is  that  the  judgment  and  &euteuce  has  been 
folly  satisfied  by  reason  of  said  agreement; 
that  he  did  not  file  a  motion  for  a  new  trial 
or  In  arrest  of  judgment,  or  give  notice  of 
appeal,  and  that  no  order  was  entered  sus- 
pending the  sentence;  that  therefore  the  sen- 
tence began  to  run  and  the  period  of  Impris- 
onment began  In  contemplation  of  law  at  the 
date  the  Judgment  was  rendered  and  the  first 
commitment  issued,  and  for  this  reason  the 
sentence  cannot  now  be  enforced  against  him. 
It  has  been  held  by  numerous  decisions  of 
this  court  that  the  contention  made  Is  not 
well  founded.  Ex  parte  Alexander,  5  OkL 
Or.  198,  113  Pac.  993;  Ex  parte  McClure,  6- 
Okl.  Cr.  241, 118  Pac.  591;  Ex  parte  Eldrldge, 
3  Okl.  Cr.  499,  106  Pac.  908,  27  L.  R.  A.  (N. 
S.)  625,  139  Am.  St  Kep.  967. 

[23  In  the  last  case  It  was  held  that: 

"The  time  fixed  for  execution  of  a  sentence; 
or  for  the  commencement  of  its  execution,  is  not 
one  of  its  essential  elements,  and,  strictly  speak- 
ing, forms  no  part  of  the  judgment  and  sen- 
tence, which  is  the  penalty  of  the  law  as  de- 
clared by  the  court,  while  the  direction  with  re- 
spect to  tiie  time  of  carrying  it  Into  effect  is  In 
the  nature  of  an  award  of  execution;  so  that, 
where  the  penalty  is  imprisonment,  the  sen- 
tence may  be  satisfied  only  by  the  actual  suffer- 
ing of  the  imprisonment  imposed,  unless 
mitted  by  death  or  some  legal  authority.  Where 
a  convicted  defendant  is  at  liberty,  and  haa  not 
served  his  sentence,  and  the  same  is  not  stayed 
as  provided  by  law,  he  may  be  arrested  as  oa 
escape  and  ordered  Into  custody  on  the  unexe- 
cuted judgment  Expiration  of  time  without 
imprisonment  Is  In  no  aense  an  execution  of  the- 
■eutence." 
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In  tbe  Instant  caw,  If  the  alleged,  agree* 
ment  on  tbe  pert  at  the  court,  county  attor- 
ney, and  sfiierUt  wltb  the  petltUmer  could 
eatlB^  the  Judgment  and  aentence.  It  would, 
In  effect,  be  an  exodae  of  tiie  power  to  par- 
dan,  rnie  authority  "to  grant  after  convlc- 
tkm,  i^HleTfla,  commutations,  panAea  and 
pardons  for  all  offenses,  except  cases  of  Im- 
peachment, npon  Biicb  condltltma  and  wltb 
such  restrictions  and  UmltatlMis  as  he  may 
deem  proper,"  Is  by  the  ConBtltndon  {article 
<t,  {  10;  159,  Williams')  rested  excluslrely  In 
tiie  Govranor,  and  such  action  on  the  part  of 
these  officials  was  wholly  unauthorised  and 
without  authority  of  law.  We  are  unable  to 
discover  any  reason  for  allowing  the  peti- 
tioner to  profit  by  the  unlawful  agre«nent 
which  he,  as  a  party,  assented  to. 

[S,  4}  Tbe  petitioner  has  been  at  liberty  all 
the  time.  The  only  way  of  satisfying  a  Judg- 
ment Judicially  is  by  fuISlllng  its  require- 
ments. This  cannot  be  waived,  as  here 
claimed,  by  the  officers  of  court,  whose  duties 
with  respect  to  Its  Judgments  are  purely  min- 
isterial. Hie  time  of  Its  execuiton  was  not 
of  tbe  essence  of  the  Judgment,  unless  tbe 
petitioner,  by  demanding  that  It  be  imme- 
diately carried  out,  made  it  such.  It  was  bis 
diity  to  surrender  himself  and  submit  to  the 
penalty  of  tbe  law,  as  well  as  that  of  -  the 
sheriff  to  Inflict  It;  and,  by  taking  advantage 
of  the  neglect  of  the  latter,  be  cannot  avoid 
the  punishment  which  his  wrongdoing  will  be 
assumed  to  have  Justly  required.  See  MlUer 
V.  Evans,  115  Iowa,  101,  88  N.  W.  198,  56  I*. 
B.  A.  101,  91  Am.  St.  Rep.  143. 

Counsel  for  tbe  petitioner  in  their  brief  say 
"that,  if  it  were  not  for  one  sUgbt  difference 
In  tuts,  the  case  of  Ex  parte  £iley,  9  Okl. 
Cr.  76,  130  Pac.  821,  would  be  exactly  in 
point"  The  "slight  difference  In  facts"  al- 
luded to  appears,  when  examined,  to  be  very 
material.  In  the  saey  Case  there  was  coBvic- 
tlon,  commitment,  and  Imprisonment  After 
the  sentence  was  partly  executed,  the  pris- 
oner was  told  to  go  home.  He  went,  and 
there  stayed  under  the  supervision  of  the 
dieriff.  As  stated  In  the  opinion: 

"The  petitioner  in  this  case  was  in  the  custody 
of  the  sheriff  and  subject  to  his  call  at  all 
times  ontil  the  expiration  of  the  prison  sen- 
tence, and  WEB,  in  legal  effect,  &  'trusty.' " 

In  the  case  at  bar  the  petitioner,  with  the 
connivance  of  the  court  and  its  officers,  left 
the  state  and  remained  out  of  the  Jurisdic- 
tion of  the  court,  and  there  can  be  no  ques- 
tbm  that  his  status  before  bis  arrest  on  the 
conmitment  In  question  was  that  of  an  es- 
caped convict,  and  for  tUs  reason  the  trial 
conrt  mis  authorized  to  enforce  Its  Judgment 
by  ifimfag  Bsld  ounmltment. 

It  follows  ttom  the  ft>regoli]«  tiUit  tbe  petl- 
tkuer  was  rightly  remanded  to  the  custody 
of  the  sheriff  to  be  dealt  with  as  commanded 
la  Oie  Judgmoit  of  the  court. 
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The  writ  of  habeas  oorpus  will  therefore 
be  denied. 

FUBMAN  and  ABMSTBONO,  JJ..  concur. 

CSXCAGO,  B.  I.  &  P.  BT.  GO.  v.  CHAMP- 
LIN  IiUUBfiR  GO.    (No.  4206.) 

(Supreme  Court  ot  CNElahoma.   May  IS,  1916.) 

rSyUa^M  by  «A«  CovrtJ 
Appul  avd  Ebboi  «s»1060— BtiObhcx  «b» 

15it— GbOUND  fob  KsVEBSAIr-ACTlON  FOB 
OVEBCUABGB  —  ESTABLIBIIEn  BaIE  —  BEST 
AND  SeCONDABT  EVIDENCE. 

In  an  action  by  a  shipper  against  a  railway 
conpany  to  recover  alle^  overcharges  paid 
upon  various  interstate  shipments  of  lumber 
in  car  load  Iota  the  principal  officer  of  the  lumber 
company,  over  the  objection  of  the  railway  com- 
pany, was  permitted  to  testis  that,  whilst  be 
did  not  know  the  point  of  orifio  of  many  of 
the  sMpments,  be  did  know  they  originated 
within  a  zone  wherein  the  Interstate  Commerce 
Commission  had  eatabliahed  a  certain  rate, 
and  that  the  railway  charged  bis  onnpany  a 
rate  In  excess  of  the  established  ratSk  thereby 
creating  the  overcharge.  Held  error,  upon  tbe 
ground  that  the  oral  testimony  of  the  witness 
WHS  not  tbe  best  evidence  to  prove  the  estab- 
lished rate.  And  Md,  further,  that  as  this 
was  the  only  evidence  offered  tending  to  prove 
the  established  rate,  the  verdict  and  judrrment 
in  favor  of  thfe  plaintiff  must  be  reversed.  ' 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Vkror,  Cent.  Dig.  «  1068u  1069,  4163-4157, 
4166:  Dec.  Dig.  <8»1000;  Evidence,  Cent  Dig. 
^72,  478, 474H-AM.  606-626;  Dec  Dig.  ^ 

Error  from  District  Court,  Garfldd  Gonn-  ' 
ty ;  James  B.  Coitlson,  Judge. 

Action  by  the  Cbamplln  Lumbw  Company 
against  the  Chicago',  Rock.  Iidand  &  Pacific 
Bail  way  Company.  Judgment  tar  plaintiff, 
and  defendant  brings  error.  Bevereed  and 
remanded,  with  directions  to  grant  sew  trial. 

H.  B.  Low,  R.  J.  Roberts,  C.  O.  Blake,  and 
W,  H.  Moore,  all  of  El  Reno,  for  plaintiff  In 
error.  Parker  &  Simons,  of  Enid,  for  defend- 
ant in  error. 

KANE,  a  J.  This  was  an  action  commenc- 
ed by  the  defendant  In  error,  plaintiff  l>elow, 
against  tbe  plaintiff  in  error,  defendant  be- 
low, for  the  purpose  of  recovering  alleged 
overcharges  on  certain  shipments  of  lumber 
In  car  load  1<^  Upon  tbe  plaintlfl  resting  his 
case,  both  parties  moved  the  court  for  a  di- 
rected verdict,  whereupon  the  court  sustain- 
ed the  motion  of  Che  plaintiff,  and,  In  accord- 
ance with  the  direction  of  tbe  court,  the  Jury 
returned  a  verdict  in  its  favor  In  the  sum  of 
9580.70,  to  reverse  which  actl<»  this  proceed- 
ing In  error  was  commenced. 

Tbe  grounds  upon  which  plaintiff  In  error 
seeks  a  reversal  are  stated  by  Ita  counsti  in 
their  brief  aa  follows:  (1)  There  is  not  suffl- 
deat  eTldenoe  to  Jnatify  a  recovery  by  plain- 
tiff; (2)  the  court  erred  In  dlzeetlns  a  vet 
diet  for  the  plaintiff,^ 
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Mr.  H,  H.  OhunpUn,  the  principal  offleer  of 
the  plaintiff,  was  the  only  witness  who  testi- 
fied In  the  case.  He  testified,  in  effect,  that 
during  the  year  1901  his  company  waa  en- 
gaged In  the  lumber  business,  and  had  yards 
at  Enid,  Lawton,  Duncan,  and  Hennessey, 
Anadarko,  Hobart,  Pond  Cre^  and  Med- 
ford ;  tliat  durii^  said  years  various  car  load 
lots  of  lumber  were  shipped  to  these  yards 
over  the  Chicago,  Bo<^  Island  &  Pacific  Bail- 
road;  that  the  overcharges  complained  of 
were  paid  by  the  ag^ts  in  charge  of  the 
company's  local  yards,  each  of  whom  made 
a  memorandum  of  the  alleged  overcharge 
at  the  time  it  was  paid,  and  forwarded  the 
same  to  the  witness,  who  some  days  later 
transcribed  the  substance  thereof  into  a  book 
kept  for  that  purpose  at  Enid.  Th&  witness 
had  no  personal  knowledge  of  the  amounts 
thus  paid,  and  confessedly  testified  entirely 
from  this  book.  All  the  shipments  involved 
were  Interstate  shipments;  the  lumber  be- 
ing ordered  by  plaintiff  from  dealers  In  sur- 
rounding states,  who  shipped  to  plaintiffs  or- 
der at  the  various  towns  where  its  yards 
were  located.  The  witness  admitted  that  he 
did  not  know  in  all  instances  the  exact  point 
at  which  the  various  shipments  originated, 
but  that  he  did  know  that  they  originated 
in  a  zone  wherein  an  interstate  rate  of  28% 
cents  had  berai  established  by  the  Interstate 
Commerce  Commission,  and  that  the  railway 
company  collected  from  his  company  in  ex- 
cess of  this  rate  the  amount  of  the  verdict 
returned  in  his  f&vor.  It  is  contended  by 
counsel  for  plaintiff  iu  error  that  there  Is 
only  one  way  to  prove  an  interstate  rate, 
and  that  is  by  the  schedule  of  rates  which 
the  federal  act  to  r^ulate  commerce  requires 
to  be  filed  with  the  Interstate  Commerce 
Commission.  This  contention  seems  to  be 
supported  by  the  authorities.  In  Griffin  v. 
Wabash  R.  a  Co.,  HQ  Mo.  App.  649,  91  a 
W.  1015,  the  court  said: 

"It  [the  shipment  In  question]  being  an  inter- 
state shipment  in  the  matter  of  rates,  it  was 
governed  by  the  Interstate  Commerce  Act, 
which  required  the  deffendant  to  file  with  the 
Interstate  Commerce  Commission  a  schedale 
of  its  rates.  In  the  absence  of  proof  of  the 
records  of  the  commission,  the  best  evidence  of 
the  filing  of  sbch  schedule  would  be  a  certified 
copy  of  the  same  from  said  commlssicm." 

In  the  case  of  Bloop  t.  Wabash  B.  B.  Co., 
m  Mo.  Ai^  2H  84  S.  W.  Ill,  the  railroad 
company  undertook  to  prove  Its  fr^ht  rate 
by  the  parol  evldoioe  ot  its  general  freight 
agent.  The  Supreme  Court  said: 

"The  court  was  right  in  refusing  to  admit  the 
testimony  of  said  Knight  as  to  freight  rates  on 
file  with  the  Interstate  Commission,  because  it 
was  of  a  secondary  nature.  A  copy  of  such 
rates  on  file  with  said  commission  was  the 
best  evidence." 

The  case  at  bar  was  tried  upon  the  theory 
tiiat  the  alleged  oTerchai^  was  created  by 
the  railway  cnnpany  collecting  a  higher  rate 
upon  certain  Interstate  shipments  than  the 
rate  established  by  ttie  Interstate  Commerce 


Commission,  and,  of  coutm,  it  was  necessary 
to  show  what  the  legal  rate  was.  In  such 
drcnmatanoes  the  autborltlea  snstain  the 
rule  that  the  aehednle  ot  rates  required  to 
be  filed  with  the  Interstate  C(Humerce  Com- 
ndsslon  Is  the  best  evidence  to  show  the  cor- 
rect interstate  rat&  Counsel  for  defendant 
In  error  do  not  seriously  question  the  cor- 
rectness of  the  above  proposition,  but  say 
that  the  record  and  evidence  show  that  prop- 
er demand  was  made  upon  the  defendant  for 
the  production  of  certain  original  expense  bills 
and  documents  in  Its  possession  tending  to  es- 
tablish the  facts  allied  in  their  potion,  and 
that  by  r^ison  of  the  failure  of  the  railway 
company  to  furnish  this  docnmentary  evi- 
dence upon  demand  the  plaintiff  was  entitled 
to  be  [wrmitted  to  Introduce  secondary  evi- 
dence. ARffliTtlng  that  this  may  be  true  as  to 
part  of  the  allegations  of  fact  set  up  by  the 
plaintiff  which  the  documentary  evidence 
might  tend  to  prove,  yet  upon  the  question 
of  the  established  rate  which  the  schedule 
of  rates  required  to  be  filed  with  the  Inter- 
state Commerce  Commission,  or  copies  there- 
of posted  for  the  Information  of  shippers  as 
required  by  law,  it  would  be  as  ac<£salble  to 
the  plaintiff  as  to  the  defendant  In  such 
circumstances  we  know  of  no  good  reason 
why  the  plaintiff  should  be  absolved  from  ob- 
serving the  "best  evidence  rul&" 

For  the  reason  stated,  the  Judgment  of  the 
court  below  in  reversed,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial. 
All  the  Justices  concur. 


TALLBT  V.  BUB6ES8  et  aL   (No.  4S28.) 
(Supreme  Oourt  of  Oklahoma.  May  1%  1916.) 

(SvllaUu  by  the  Court.) 

1.  UTDIANS  «=>1&— GT7ABDIAir'8  SAU  Or  Az,- 
LOTTED  IHHBBITED  LaHDS— VALID rtT. 

A  contract  of  sale,  made  by  a  guardian  of 
a  Cherokee  Indian  minor,  prior  to  statehood, 
but  after  the  approval  of  the  act  of  Congress  ox 
April  26,  1906  (S4  Stat.  137,  c.  1876),  and  prior 
to  that  of  May  27,  1908  (35  SUt  812,  &  199). 
of  inherited  lands  allotted  to  his  father,  there 
being  aduU  heirs,  and  without  an  order  of  court 
"made  upon  petition  filed  hy  [the]  guardian."  la 
void. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  H  17,  20,  34,  37-44;  Dec.  Dig.  «=»15.] 

2.  Indians  €=>15— Ouabdian's  Sau  or  Ax- 

LOTTED  INHEBITED  LaNDS— VALIDITT. 

Section  22  ot  an  act  of  Congress  approved 
April  26,  1906  (34  Stat.  145.  c.  1876).  provides 
its  own  special  procedure,  when  it  is  desired 
that  a  minor  join  with  the  adult  heirs  In  the 
sale  of  an  inherited  allotment;  and  prior  to 
statehood,  such  purpose  could  only  be  accom- 
plished through  the  action  of  "a  guardian,  dnly 
appointed  by  the  proper  United  States  court  for 
the  Indian  Territory,  •  •  •  upon  order  of 
such  coart  made  upon  petition  filed  by  guard- 
ian." 

[Ed.  Note.— For  other  cases,  see  Indians,  Gent. 
Dig.  SS  17,  29,  S4,  87-44;  Dec.  Dig.  «»16.3 
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CommlflBUnntf  Opinion,  Dlvlalai  No.  1. 
Error  from  District  Court,  ToIm  Connty ; 
L  It  Poe,  Judge. 

Action  !^  H.  B.  TMley  against  DattM  8. 
Burgees  and  others.  Judgment  for  defend- 
ants,  and  plaintiff  brings  error.  Afflmnd. 

Haskell  B.  Talley,  of  Tulsa,  pro  sc.  Lather 
James,  of  Tulsa,  for  defoidants  In  error. 

BRETWER,  C  H.  B.  Tall^,  as  plaintiff 
below,  brought  this  salt  for  the  specific  per- 
formance of  a  contract,  against  Daniel  B. 
Bnigess,  a  Cherokee  Indian  minor.  The  con- 
tract ■oogbt  to  be  oiforced  was  executed  by 
Nora  B.  Burgess,  mother  and  legal  goardlan 
of  defendant  By  its  terms,  the  law  firm  of 
TaUey  &  Baznage  was  employed  to  represent 
the  Intereats  of  the  minor  in  Tariou  iqwl 
Blatters,  and  especially  to  procure  the  cancel- 
lation of  the  allotment  at  certain  lands  near 
Tulsa,  allotted  to  defendant's  mother,  an  in- 
termarried Cherokee,  and  to  procnte  the  al- 
lotment of  the  same  In  the  name  of  defend- 
ant's father,  at  the  time  deceased.  This 
aeons  to  have  been  aocompllahed. 

The  contract  provided  that  for  the  services 
rendered  and  to  he  rendered,  the  attorneys 
ahonld  have  **a  one-half  Interest  in  the  lands 
fbnnerly  embraced  In  the  allotment  ct  Nora 
B.  Bnrgnaa^  and  now  embraced  In  the  allot- 
ment of  John  S.  Barg^  deceased."  The 
contract  was  executed  Maj  11,  1900.  The 
lands  involTed  were  allotted,  after  his  death, 
to  Jijbsi  B.  Burgess,  Catber  of  defendant 
lliere  were  also  adult  heirs  of  the  allottee. 
The  contract  was  not  authmlaed  or  approved 
by  any  conrt.  Mr.  Hamage  refused  to  }oln 
In  the  suit  against  the  minor  and  was,  tor 
thst  reascHi,  made  a  defendant  After  suit 
was  brought,  he  filed  a  disclaimer  <tf  any 
rlgbt  or  interest  under  the  contract  The 
prayer  of  the  petition  was  that  plaintiff  "be 
decreed  a  one-halt  Interest  in  the  above-de- 
ecrlbed  property,"  etc. 

Defendant  filed  a  plea,  denominated  a  mo- 
tion, objecting  to  the  introduction  of  any  evi- 
dence, and  asking  Judgment  on  the  pleadings, 
aettli^  out  six  special  reasons  therefor.  One 
Hi  the  grounds  follows: 

"Becanse  It  does  not  appear  from  the  plead- 
inga  and  exhibits  la  tbe  esse  that  the  contract 
loed  upon  was  executed  in  conformity  with  the 
proTiaions  of  the  law  governing  the  aalea  of  mi- 
son'  lands  in  force  In  Indian  Territory  at  the 
time  aaid  contract  was  made;  and  to  enforce 
this  contract  against  said  Daniel  S.  Boicess 
would  deny  him  tbe  protection  of  section  22  of 
an  act  of  Congress,  approved  by  the  President 
on  AprU  26,  1906,  entitled.  'An  act  to  provide 
for  the  final  disposition  of  the  affairs  of  the 
Five  Civilised  Tribes  in  Indian  Territory,  and 
for  other  purposes,'  in  this,  that  It  would  make 
effective  a  contract  of  sale  by  a  guardian  of  the 
minor's  real  estate  wtthont  an  order  of  a  proper 
eonrt  duly  nude  upon  a  petition  filed  by  the 
rsaidian,  first  directing  sucb  ssle," 

This  plea,  though  d»omliiated  a  moticn, 
was  in  all  its  essentialfl  a  demurrer,  and  will 
be  treated  afl  sndi.  The  conrt  sustained  the 
demurrer  and  entered  Judgment  for  defend- 


ant, evidently  on  the  ground  that  tike  contract 
was  Illegal  and  unenforceable.  Tb»  court 
was  correct  In  Ita  holding. 

[1,  1]  The  oontiaet  was  a  sale^  or  afree- 
ment  to  aeSl,  aa  If  ay  11,  1906,  one-half  of  a 
minor  heir's  interest  in  an  allotment  made 
in  his  father's  name,  but  after  his  death. 
Tbete  vere  adult  brothnra  and  slatan  Ut- 
li^.  Inasnmdi  aa  this  attempted  attenatloa 
of  a  mlnoE^  inherited  lands  was  made  after 
the  passage  (tf  the  act  of  April  26,  1906,  and 
prior  to  that  of  May  27. 1908,  tbe  validity  of 
the  contract  la  to  be  determined  by  the  pro- 
Tlsicms  of  the  former  act,  and  eq>eclally  8e& 
tlon  22  therMH^  which  reads: 

"That  tbe  adult  heirs  of  any  deceased  Indian 
of  either  of  tbe  Five  Civilized  Tribea  whose  se- 
lection has  been  made,  or  to  whom  a.  deed  or 
patent  has  been  iasued  for  his  or  her  share  of 
the  laud  of  the  tribe  to  which  he  or  she  belongs 
or  btionged,  may  sell  and  convey  the  lands  in- 
herited from  sQch  decedent;  and  if  there  be 
both  adult  and  minor  belrs  of  such  decedent, 
then  such  minors  may  Join  in  a  sale  of  such 
lands  by  a  gnanlian  doly  appointed  by  the  prop- 
er United  States  court  for  the  Indian  Twrltory. 
And  in  ease  of  the  organization  of  a  atate  or  ter- 
ritory, then  by  a  proper  court  of  the  county  in 
which  said  minor  or  minors  may  reside  or  in 
which  said  real  estate  Is  altasted,  upon  an  oi^ 
der  of  such  conrt  made  spon  petition  filed  by 
guardian.  All  conveyances  made  under  this 
provision  by  heirs  who  are  full-blood  Indians 
are  to  Iw  subject  to  the  approval  of  the  Secre- 
tary itf  the  Interior,  under  such  rules  and  reg- 
ulations as  he  may  prescribe." 

To  sustain  his  contract,  plaintiff  construes 
this  section  as  meaning  that  a  guardian,  prior 
to  statehood,  had  the  power  to  Join  with  tbe 
adult  heirs  in  a  sale  of  his  ward's  Interest 
In  an  Inherited  allotment,  without  petitioning 
the  court  to  be  allowed  to  do  so,  and  without 
any  court  action  in  the  matter ;  and  to  arrive 
at  this  ooDstruction,  an  elaborate  analyslB  is 
attempted  of  the  various  sentences  and  claus- 
es of  the  section.  Plaintiff  cites  and  seems 
to  rely  upon  the  case  of  Wilson  v.  Morton,  20 
Okl.  745,  119  Pac.  213,  which  case,  so  far  as 
called  to  our  attentioo,  or  as  we  have  found, 
is  tJie  only  case  directly  In  point  We  dis- 
agree with  counsel  as  to  the  effect  of  that 
case  on  bis  propoeitlfm.  It  Is  true,  In  the 
Wilson  Case,  supra,  the  c<myeyance  was  made 
since  statehood,  yet  every  word  of  that  case, 
when  it  Is  fairly  considered,  leads  to  the  con- 
clusion that  a  guardian,  prior  to  or  after 
statehood,  could  only  Join  with  the  adult 
heirs  In  a  sale  of  bis  ward's  inherited  lands, 
upon  "an  order  of  court  made  upon  petition 
filed  by  (the)  guardian."  In  that  case,  it  iB 
said: 

"There  can  be  no  doubt  as  to  what  Indian 
minora  may,  under  ita  provisiona,  sell  their  in- 
herited lands,  or  when  tney  can  sell.  As  to  bow 
the  sale  ahall  be  made,  the  act  provides  that  it 
shall  be  by  the  guardian,  duly  appointed,  upon 
order  of  toe  court,  and  that  the  order  of  court 
shall  be  made  upon  petition  Sled  by  the  guard- 
ian. The  procedure  prescribed  by  the  act  itself 
seems  to  us  complete." 

We  shall  not  go  over  the  ground  so  well 
covered  In  the  Wilson  Case,  supra,  in  whl<A 
pains  are  taken  to  show  that  section  22  con- 
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tains  ItB  owB  iwooedmre.  The  general  laws 
In  force  In  the  Indian  Territory  relating  to 
tbe  sale  at  minors'  lands  does  not  apply,  be- 
canae  tbe  section  cfmtalnB  Its  own  special 
procedure  and  to  apply  tlie  general  law 
woald  d'^eat  tbe  intentUn  of  Congress  and 
almost  Inevitably  work,  to  tbe  dlsadTantage 
of  tbe  mbiOT,  wbose  Interests  were  Intended 
to  be  safeguarded.  If  tbe  court  bad  for  a 
moment  bellered  that  a  gnardian  In  Indian 
Tttrltoi?  coald  act,  indep^ident  of  the  Unit- 
ed States  conrt,  It  certainly  would  not  bare 
wasted  so  much  time  and  so  many  words  In 
a  discussion  of  why  the  g^ieral  law  did  not, 
and  the  special  procedore  fonnd  in  the  act 
did^  apply. 

We  tlieref  ore  hold  that  under  section  72, 
snpra,  a  gnardian  desiring  to  s^  his  ward's 
Interest,  by  Joining  the  adult  heirs  In  the  sale 
of  an  inherited  Indian  allotment,  prior  to 
statehood,  could  only  do  so  nnder  an  order 
of  the  pTopet  United  States  court,  upon  a  pe- 
tition to  be  allowed  so  to  do ;  and  that  a  sale 
of  such  an  Interest  by  the  guardian,  Ind^en- 
dent  of  court  action,  was  and  is  Void. 

It  follows  that  tbe  ccmtract  in  suit,  being 
illegal,  tbe  court  had  no  power  to  require  its 
specific  performance,  or  to  diarge  tbe  land 
of  this  minor  In  any  way  because  of  It  Tbe 
cause  should  be  affirmed. 

PER  CtJBIAM.  Adopted  In  wbol& 


BROWN  T.  THOMPSON,  OVeamrer. 
(No.  4314.) 

(Supreme  Oonrt  of  Oklahoma.   Uay  18,  1919.) 

(Syllaiua  by  the  Court.) 

Appkai.  akd  Brbob  «=s773— FAii-UBn  to  FizJ! 

BBIBr-DlSUISSAI. 

Where  plaiotiff  in  error  fails  and  neglects 
to  file  brief,  as  required  by  role  7  of  this  court 
(137  Pac.  ix),  the  appeal  will  be  dlsmlued  for 
want  of  prosecution. 

[Ed.  Note.— For  other  case^  see  Appeal  and 
Error,  Cent  Dig.  U  SlMrSlOS-SUO;  Dec. 
Dig.  «=>773.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Cherokee  County. 

Action  between  W.  H.  S.  Brown  and  J.  P. 
Thompson,  Treasurer.  From  the  judgment. 
Brown  brings  error.  Dismissed. 

3,  I.  Coursey,  of  Tahlequah,  for  plaintiff 
in  error.  Houston  B.  Teehee,  of  Tahlequah, 
for  defendant  in  error. 

DBVEBEUX,  a  This  proceeding  In  error 
was  docketed  in  this  court  on  Ai^ust  28, 
1912,  and  was  duly  assigned  and  submitted 
(m  April  10,  1916.  Oa  that  day.  on  the  wpU- 
catlon  of  tbe  plaintifr  in  wror,  16  days  were 
allowed  the  plaintiff  in  error  to  file  briefs. 
This  time  has  more  than  ffiq>lred,  and  no 
brl^s  have  been  filed  herein.  Under  the  au- 
thority of  Turner  Hardware  Co.  r.  John 
Deere  Plow  Co.,  89  Okl.  638,  136  Pac.  417. 


the  appeal  will  be  dtaodssed  for  want  of 
prosecution. 

We  therefore  recommend  that  this  appeal 
be  dlwnlssed. 

PBB  CUBIAM.  Ad<qpted  in  wbx^ 


SHABF  T.  THOMPSON,  n^reasaren 
(No.  4815.) 

(Supreme  Court  oi  Oklahoma.  May  JS,  1915.) 

(Byllabua  bv  OomrK) 

Failitbb  to  Fzu  Bbikt. 

Syll^nis  tbe  same  as  in  No.  4814,  W.  H.  8. 
Brown  t.  J.  P.  Tbompatm,  supra. 

Gommisslon»s*  Oplnira,  Dlvisioo  Na  2. 
Error  from  EHstrlct  Court,  Chenricee  County. 

Action  between  Samuel  Sharp  and  J.  P. 
Thomi»on,  Treasurer.  From  the  judgment, 
Sharp  brings  error.  Dismissed. 

J.  I.  Coursey,  of  Tahlequah,  for  plaintiff 
in  error.  Houston  B.  Teehee,  of  Tahlequah, 
for  defendant  in  error. 

DEVEBEUX,  C.  This  cause  presented  the 
same  facts  as  No.  4314,  supra,  above  decid- 
ed. We  therefore  recommend  that  the  ap 
peal  herein  be  dismissed. 

PBB  CURIAM.  Adopted  in  wh0t& 


BJSDBUBN     THOBfPSON,  fbessuisr. 
(No.  4816.) 

(Soprenw  Court  of  Oklahoma.   May  18,  1916J 

(Byilabug  J>v  Court.} 
Failuse  to  Fnx  Baier. 

Syllabus  the  aaoie  as  in  No.  4314.  W.  H.  S. 
Brown  r.  J.  P.  Thompson,  sapra. 

Commissioners'  Opinion,  IHviston  No.  2. 
EJrror  from  District  Court,  Cherokee  County. 

Action  between  S.  M.  Redbnrn  and  J.  P. 
Thompson,  Treasurer.  From  the  judgment, 
Redbum  brings  error.  Dismissed. 

J.  I.  Coursey,  of  Tahlequah,  for  plaintiff  in 
error.  Houston  B.  Teehe^  of  Tahlequah,  tor 
defendant  In  error. 

DEVEIRBUX,  C  This  cause  presented  tbe 
same  tacts  as  No.  4314,  supra,  above  dedid- 
ed.  We  therefore  recommend  ttiat  the  ap- 
peal herein  be  dismissed. 

FEB  CURIAM.  Adopted  In  whol& 


BOUNDS  &  PORTER  LUMBER  CO.  t. 
THOMPSON,  Treasurer.  (No.  4820.) 
(Supreme  Court  of  Oklahoma.   May  18,  19160 
(SvllahuB  hit  the  Court.) 

Failubb  to  Filb  Bsnr. 

Syllabus  the  same  as  In  No.  4814,  W.  H.  & 
Brown  v.  J.  P.  Thompson,  Treasurer,  supra. 
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FLBJONO  r.  THOUFSON,  Trmmr. 
(No. 

(SnpteiM  Oonrt  ol  Oklaboma.   Uay  iS,  im) 

(Sa/Uaiui  hv  the  Court, 

Failubb  to  Fiu  Bbief. 

Syllabufl  die  same  as  in  No.  4314,  W.  H. 
8.  Brown  T.  J.  P.  Tbompaon,  Treaaorer,  149 
P«c  122. 

Oommlssl oners'  Opinion,  Division  No.  2. 
Error  from  District  Court.  Cherokee  County. 

Action  between  E.  H.  Fleming  and  J.  P. 
Thompson,  Treasurer.  From  the  Judgment, 
Fleming  brings  error.  Dismissed. 

J.  I.  Coursey,  of  Tahlequah,  for  plaintiff  in 
error.  Houston  B.  Teeh^  of  Tahlequah,  for 
defendant  in  error. 

DEVEBBUX,  C.  This  case  presenU  the 
same  facta  as  in  No.  4314,  149  Paa  122,  just 
decided.  We  therefore  recoaunend  that  tUfl 
appeal  be  dismissed. 

PER  CDBIAM.   Adopted  In  wbolch 


OkL)  PUKDY 

Comnlssloneni'  Oplnlcm,  Dlrlsion  No.  2. 
E^r  from  District  Court,  Cherokee  County. 

Action  between  the  Bounds  &  Porter  Lum- 
ber Company  and  J.  P.  Thompson,  Treasurer. 
From  the  Judgment,  the  Lomber  Company 
brin^  error.  Dlamlssed. 

3.  L  Oonraey,  of  Tableqnab,  fOr  plaintiff  In 
errw.  W.  W.  Hastings  and  Houston  B.  Tee- 
taee,  both  nt  Tahlequah,  for  defendant  In  er- 
ror. 

DETEREUX,  C  This  case  presents  the 
tame  facts  as  In  No.  4814,  149  Pac.  122,  above 
decided.  We  therefore  recommend  that  the 
appeal  herein  be  dismissed. 

FEB  CUBXAM.   Adopted  In  whole 


8HABP  BROS.  V.  THOMPSON,  Treasurer. 
<No.  4319.) 

(Sapnme  Court  of  OUahoma.   Bfay  18|  1916.) 

(S^Uabiu  by  the  Court.) 

Fjulubb  to  File  Bbikf. 

SyUabus  the  same  as  In  No.  4814,  W.  H.  S. 
Brown       J.  P.  3%ompMm,  TFeasorer,  149 

Pm.122. 

CommlB8l«i«i^  Opinion,  DivlitoD  Na  2. 
Error  from  District  Court,  Cherokee  County. 

Action  betwem  Sharp  Bnw.  and  J.  P. 
Ttiompson,  Treasurer.  From  the  Jodgment, 
Sharp  Bros,  bring  error.  Dismissed. 

J.  I.  Coursey,  of  Tahlequah,  for  plalntilt 
In  error.  Houston  B.  Teehee,  of  Tahleguah, 
tor  defendant  In  error. 

DEVEREUX,  O.  The  facts  of  this  case  are 
the  same  u  In  Mo.  4S14,  14»  Paa  122,  just 
decided.  We  therefore  recommend  that  this 
appeal  be  dismissed. 

FEB  CURIAM.  Adopted  In  wbola 


FLEMING  T.  THOMPSON,  Treasurer. 
(No.  4817.) 

(Sopiau  Court  of  OUatKuna.   May  18i  1916^ 

(ByUahut      the  Covrt.) 

Failcu  to  File  Bbiet. 

SyllabDS  the  same  as  in  No.  4314,  W.  H.  S. 
Bmra  V,  J.  P.  Thompson,  Treasurer.  149 
Pac  122. 

GommlBeAonertf  Otdnion,  Division  Na  2. 
&ror  from  District  Court,  Cherokee  County. 

Action  betwen  t«rau  8.  Fleming  and  J. 
P.  Ilhompson,  Treasurar.  From  the  judg- 
neDt,  Fleming  brings  error.  Dismissed. 

J.  I.  Coursey,  of  Tahlequah,  for  plaintiff 
In  error,  Houston  B.  Teehee,  of  Tahlequah, 
for  defendant  in  error. 

DBVEREnXf  C.  Onils  case  presents  tlie 
BBme  facts  as  Na  4S14,  149  Pac.  122.  It  is 
therefore  recommended  that  the  appeal  here- 
in be  dismissed. 

FEB  CURIAM. .  Adopted  In  whole. 


PDRDT  T.  COMBS.    (No.  2117.) 
(Supreme  Court  of  Oklahoma.   May  18,  191B.) 

(Svilalua  hy  the  Court.) 

Appbal  and  Ebbob  «=»891—DiauiB9&L— De- 
posit FOB  Costs— NoNCOMPXjANOB  with  Ob- 

DBB. 

Under  the  rules  of  this  court,  when  the  de* 
poiit  for  costs  ia  ezbaaited,  and  the  plaintiff  in 
error  n^lecta  to  comply  with  an  order  of  the 
court  requiring  an  additional  deposit  within  the 
time  6xed  by  the  court,  and  a  reasonable  time 
thereafter,  the  api>eal  wiU  be  dismissed. 

[Ed.  Note.— For  other  caees,  see  Appeal  and 
Error,  Cent.  Dig.  IS  2077-2084,  2087-2088; 
Dec.  Dig.  ^391.] 

Commlssieners*  Opinion,  DlTlsion  No.  4. 
Error  from  District  Court,  Ore^  County ;  W. 
L.  Bamum,  Judge. 

Action  between  A.  H.  Purdy  ftnd  Roland 
Combs.  From  the  judgment,  Purdy  brings 
error.  Dismissed. 


Wm.  L.  Cheatham,  of  Bristow,  for  plain- 
tiff In  error.  Burt  ft  Shaha,  of  Sapulpa,  for 
defendant  in  error. 

ROBBBRTS,  C.  This  case  comes  from  the 
district  court  of  Creek  county.  The  petition 
in  error  was  filed  In  the  office  of  the  clerk 
of  this  court  on  the  7th  day  of  November, 
1910.  Summons  in  error  duly  Issued  and 
served  within  the  time  allowed  by  law  and 
under  the  rules  of  practice.  Briefs  for  plain- 
tiff in  error  were  filed  on  the  14th  day  of 
December,  1910,  and  for  defendant  in  error 
on  the  20th  day  of  March,  1911.  The  case 
was  first  submitted  on  briefs  on  the  10th  day 
of  September,  1912.  On  December  9,  1912, 
that  BUbmlsfdon  was  set  aside,  and  30  days 
allowed  to  restore  the  lost  record,  which  was 
done  in  due  time.   On  February  6,  1914,  no- 
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ace  was  sent  by  the  clerk  to  plaintiff  In  er- 
ror, tliat  the  cost  deposit  had  been  exhausted, 
:7itb  request  for  additional  deposit,  to  which 
notice  and  request  no  attention  was  glvai. 
Again,  on  February  26,  1916,  a  second  notice 
and  request  for  deposit  was  given,  with  like 
result  On  April  13,  1915,  this  court  entered 
an  order  allowing  the  plaintiff  in  error  15 
days  in  which  to  make  the  additional  de- 
posit required,  and  due  notice  of  this  order 
was  given  by  the  clerk  by  letter  to  the  at- 
torney for  plaintiff  in  error  at  his  usual 
place  of  residence,  to  which,  up  to  this  date, 
May  12, 1915^  no  response  has  been  received. 
The  case  now  stands  on  submission  of  date 
May  3,  1915.  There  is  at  this  time  a  de- 
ficiency In  cost  dQ>osit,  to  which  plaintiff 
in  error,  to  say  the  least,  seems  entire  in- 
different. 

We  think  the  appeal  should  be  dismissed. 
PBB  CUBIABL  Adopted  In  whole. 


HANN  T.  RIDENHOUB  et  sL    (No.  4472.) 
(Supreme  Court  of  Oklahoma.   May  18^  1915.) 

(Bvlidbiu  H  Court  J 

1.  Replevin    «=>57  —  Pbtition  —  AFnoAViT 

— COMUBNCEMENT  OF  ACTION. 

In  an  action  in  replevin,  wherein  an  affida- 
vit In  replevin  was  filed,  but  no  separate  peti- 
tion, and  the  affidavit  contains  all  toe  essential 
allegations  of  a  petition,  the  affidavit  should  be 
treated  as  Iratb  an  affidavit  in  replevin  and  peti- 
tioQ,  and  the  filing  of  the  same  and  the  bsn- 
ance  of  a  summons  therein  oonstitntes  the  oom- 
mencanent  of  an  action. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent  Dig.  H  200-210 ;  Dec.  Dig.  «s>S7.] 

2.  Replevin  ®=s>22,  69— Action  Against  Ot- 

HCEB— VABIANCE. 

Where  property  belonging  to  one  party  is 
seised  Iqr  tne  sheriff  under  a  writ  running 
against  another  party,  the  claimant  of  the 
property  may  maintain  a  replevin  action  i^ainst 
the  officer  in  his  individual  name  or  against  him 
in  his  official  capacity,  and  there  is  no  fatal 
variance  if,  when  he  is  proceeded  against  in  his 
individual  name,  the  evidence  proves  that  he 
acted  In  bis  official  capacity,  nnder  process  from 
a  court,  in  making  the  seizure. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Gent  Dig.  ii  122,  257-279;  Dee.  Dig. 
69.] 

Commissi  oners'  Opinion,  Division  No.  4. 
Brror  from  County  Court,  Craig  County;  S. 
F.  Parks,  Judge. 

Replevin  by  D.  W.  Mann  against  H.  B. 
Rldenhour  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

William  T.  Rye  and  Clyde  McGary,  both  of 
Ylnita,  for  plaintiff  In  error.  Seymour  Rid- 
dle, Albert  D.  Bennett,  and  Chas.  B.  Mitch- 
ell, all  of  Vlnita,  tor  defendants  in  error. 

MATHBWS,  a  [1]  1.  Tbis  ia  an  action  in 
replevin  brought  In  the  county  court  of  Craig 
county  by  the  plaintiff  in  error  against  the 
defendants  in  error  for  the  recovery  qf  cer- 


tain personal  property,  said  action  having 
been  commenced  by  filing  an  affidavit  in  re- 
plevin, and  at  the  same  time  a  replevin  bond 
was  given  and  approved  and  a  replevin  sum- 
mons Issued  and  service  of  the  same  accept- 
ed by  H.  B.  Ridenboar,  as  sheriff  of  Craig 
county.  The  defendants  filed  a  general  de* 
nial  to  plaintiff's  action,  and  afterwards  de- 
fendant Bidenhour  filed  a  sai>pleniental  an- 
swer, wherein  he  alleged  that  he  beld  po»- 
sessltm  of  the  property  In  otmtroven^  as  eOier* 
Iff  by  virtue  of  an  order  of  attachment  issued 
in  a  certain  actUm  wbereln  B.  A.  Wilson  was 
plaintiff  and  J.  BL  Mann  and  wife  defendants^ 
and  that  a  decree  liad  beui  rendered  Uierelii 
adjudging  said  property  in  controversy  to  be 
the  property  of  the  said  J.  B.  Mann  and  or- 
dering that  he  sell  the  same  to  satlsty  the 
judgment  against  the  said  J.  B.  Mann.  So  it 
appears  tliat,  while  this  replevin  action  1b 
maintained  against  the  said  H.  B.  Bidenhour, 
the  sheriff-  and  O.  W.  Brown,  a  deputy  sher- 
iff, yet  the  real  party  In  interest  was  the  said 
R.  A.  Wilson. 

On  the  commencunent  of  the  trial,  defend- 
ants objected  to  the  Introdnctloo  of  any  tes- 
timony for  the  reason  that  no  petition  had 
been  filed  In  Qie  case,  and  therefore  no  suit 
Iiad  been  commenced,  and  the  court  by  rea- 
son thereof  bad  ;io  Jurisdiction,  which  objec- 
tion was  overruted  and  exceptions  taken.  At 
the  close  of  plalntifTa  testimony,  defendants 
demurred  to  the  same  and  again  asdgn  this  as 
one  of  tbe  reasons  why  his  demurrer  should  be 
sustained.  Tbe  court  sustained  the  demurrer 
upon  another  phase  of  the  case  and  Implied- 
ly overruled  the  demurrer  on  tliis  point  The 
defendants  in  error  make  no  attempt  to  an- 
swer the  assignment  of  errors  complained  at 
by  plaintiff  in  error  in.  an  able  and  com- 
prehensive bri^  but  confines  bis  brief  to  a 
preeentatkm  of  llie  proportion  that  no  acti<Mk 
was  ever  commenced  in  the  county  court  be- 
cause the  plaintiff  had  never  filed  any  peti- 
tion and  for  that  reason  the  Court  liad  no  ju- 
risdiction. 

This  exact  question  was  presented  and 
passed  upon  in  a  well-considered  opinion  hy 
Judge  Hayes  in  the  case  of  Scott  t.  Vulcan 
Iron  Works  Co.,  31  Okl.  884,  122  Fac.  186. 
While  tbe  decision  was  based  upon  a  proceed- 
ing begun  in  the  Indian  Territory  before 
stat^ood  under  the  Arkansas  statute  In  force 
there,  yet  it  aivears  that  tbe  law  as  to  the 
oommenoement  of  an  action  was  Identical 
with  ours.  The  same  question  was  involved 
in  that  case  aa  in  the  one  under  o(Hialderation 
here,  and  the  reason  there  given  ajftfOiu  with 
equal  force  here. 

A  Just  procedure  wiU  not  permit  one  liti- 
gant to  lure  the  other  into  a  trial  and  then 
trap  him  by  raising  a  point  there  for  the  first 
time  which  in  all  fairness  should  have  been 
raised  by  motion  or  demurrer  before  the  trial 
commenced.  In  the  case  at  bar,  the  defend- 
ant filed  his  answer  and  there  denied  every 
allegation  In  "plaintiff's  petition.''    As  he 
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tlWB  treated  the  affidavit  In  rtplevin  a«  a  pe- 
tition also,  he  had  no  eqaltiU)le  atandtaig 
when  he  afterwards  urged  that  no  petldpn 
had  been  filed.  It  Is  tme  that  ordinarily  a 
petition  and  an  affidavit  la  rq^avln  are  betb 
flied  In  a  replevin  act&oa  and  li  madL  tlie 
better  practice,  yet  we  see  no  good  reaaon 
why  both  cannot  be  combined  into  one,  eepe- 
daUy  where  no  objection  Is  raised  thereto  un- 
til after  the  trial  has  conunenoed,  and  for 
tbB  reasons  stated  In  the  caae  of  Scott  v.  Vul- 
can Iron  Works  Co^  aopra,  we  bold  that  the 
ruling  of  the  court  in  the  Instant  case  was 
correct. 

[2]  2.  Flalntlfl  has  set  ont  several  asslgn- 
mei^  of  error,  bnt  all  are  covered  by  the 
one  assigning  as  error  the  sostalnlng  of  de- 
fendant's demurrer  to  plalntUTs  evidence.  At 
the  dose  of  plalntUTs  evidence  the  defend- 
ants demurred  as  follows:  « 

"Comes  DOW  the  defendant  and  demnts  to  the 
evidence  of  the  plaintifC  for  the  reaaon  that  he 
bsB  sued  H.  K.  Ridenhour  and  Oeorge  A.  Brown 
as  indivldnalB,  and  the  testimony  of  plaintitTs 
witttcaBcs  and  of  the  plaintiff  himself  has  shown 
that  the  said  defendants  were  acting  in  tbelr 
<rfBdal  capacittes.'* 

Thereupon  the  court  made  the  following 
ruling: 

"The  demorrer  will  be  snstained  for  the  rea- 
BOD  that  the  testimony  discloses  that  whatever 
was  done  by  the  defendants  was  done  by  them 
in  their  official  capadtr  and  not  In  the  capacity 
of  a  private  Indmdiial  in  which  capadty  tlwy 
an  sued." 

Flalntlfl  then  asked  leave  of  the  court  to 
amend  the  pleadings  to  make  the  pleadings 
coifonn  with  the  testimony,  to  wUch  reqoest 
deiendanta  interposed  Qie  objection  that 
■och  an  am^dment  wonld  invcAve  the  in- 
trodocUon  odC  a  new  and  radically  different 
cause  of  action,  which  objection  the  court 
snstained  and  refused  to  permit  the  amend* 
swnL 

it  will  be  mmeceesary  to  discuss  the  evi- 
dence produced  1^  plaintiff,  as  there  is  no 
controversy  bat  that.  If  accepted  as  tm^  it 
amply  sustains  his  case. 

In  sustaining  defendants'  demurrer  to 
plaintiff's  evidence,  the  court  oonunitted  re- 
versible error.  It  is  tme  the  evidesoe  faitro- 
daced  shows  that  defendants  are  sheriff  and 
deputy,  respectively,  of  Craig  county,  and  as 
•och  officers  attached  the  property  In  con- 
troversy; but  the  process  undw  which  they 
acted  did  not  run  ai^inst  ttie  plaintlfl  herein, 
Ixit,  to  the  coDtrarr,  shows  that  the  attach- 
Kwnt  was  had  under  process  running  against 
J.  B.  Mann  and  wife,  and  that  under  that 
attaduient  process  the  defendant  officers 
Kised  prwerty  which  plaintiff  contends  be- 
longed to  him,  and  it  has  been  rei)eatedly 
lield  by  this  court  In  several  cases  that, 
where  an  officer  seizes  property  wrongfully 
eDda*  process  not  running  against  the  daim- 
aot  of  the  property,  the  claimant  owner  may 
■nintain  an  action  against  the  c^cer  wrong- 
ftdly  seising  the  property,  either  In.  his  in- 


dividual  capadty  or  in  his  capacity  aa  an  of- 
ficer. 

The  case  of  Bnrcbett  v.  Pnrdy,  2  OfcL  891, 
37  Pac.  1008,  is  oompr^nslve  and  foUy  de- 
cides the  point  in  Issue,  giving  an  amplo 
reason  for  the  ruling,  and  we  quote  there- 
from as  follows: 

"The  evidence  shows  that  prior  to  instituting 
this  action  the  defendant  below,  B.  W.  Bur- 
chett,  entered  the  place  of  busineas  of  plaintiff 
below,  M.  S.  Purdy,  and  took  therefrom,  with- 
out authority  of  law,  the  goods  and  chattels  in 
controverur  in  this  action.  The  evidence  all 
shows  that  the  goods  seized  were  the  individual 
proper^  of  Purdy,  but  they  were  taken  by 

Elamtlff  In  error  over  the  protest  of  defendant 
1  error  as  the  property  of  one  B.  T.  Lee,  un- 
der an  execatiOD  issned  against  the  property  of 
said  Lee,  and  in  wiiich  Purdy  was  in  no  wise 
interested.  The  record  shows  that  this  action 
was  brought  uainst  B.  W.  Barchett  in  his  in- 
dividual capacity,  and  not  as  a  sheriff  of  King- 
fisher county.  And  the  evidence  discloBes,  as 
above  stated,  that  the  levy  was  made  under  and 
by  virtue  of  the  execution  against  Lee.  This 
is  claimed  by  plaintiff  in  error  as  a  fatal  vari- 
ance and  asaagned  as  his  first  ground  for  revers- 
al of  the  court  below.  We  eannot  assent  to  this 
doctrine. 

"When  a  person  wrongfully  detains  property, 
it  Is  Immsterial  in  what  capacity  he  assumes  to 
hold  it.  The  person  from  whom  property  is 
wrongfullv  taken  la  not  required  in  law  to 
know,  ana  cannot  always  ascertain,  by  what  au- 
thority the  person  wrongfully  taking  it  assumes 
to  have  acted.  The  important  point  is  the 
wrongful  taking  or  detention,  and  by  whom  de- 
tained, and  not  the  capacity  In  which  the  per- 
son detaining  the  property  la  acting.  It  is 
clearly  proper  to  bring  an  action  in  replevin 
against  a  defendant  in  his  Individual  capacity, 
even  when  he  intends  to  act  in  another  capaci- 
ty.  If  the  defendant  Is  acting  as  agent,  sheriff, 
or  otherwise,  it  is  a  matter  In  defense  to  be 
pleaded  and  proved  as  any  other  fact.  The 
plaintiff  cannot  always  tell  certainly  by  what 
right  one  Interfering  with  his  possession  claims 
to  act,  and  the  onqr  safe  way  is  to  make  the 

Serson  Interfering  with  his  ri^t  of  possessioii 
efendant,  and  let  him  plead  his  agency,  or  of- 
ficial character,  aa  a  defense,  if  he  is  not  act- 
ing for  himself.  CoblH^  on  Replevin,  228; 
Bio^ofl  V.  McDonald,  87  Ind.  6«;  Boss  v. 
CasETsS  Ind.  278." 

In  the  case  of  Irwin  t.  Walling,  4  OkL  138, 
44  Pac.  219,  we  find: 

"Neither  do  we  consider  tiie  aHegalions  can- 
tained  in  the  third  paragraph  of  the  answer, 

stricken  out  on  motion,  as  material.  In  addi- 
tion to  the  general  denial  contained  in  said  par- 
agraph, it  Lb  set  forth  that  defendant  is  sued  as 
an  individual  for  the  commission  of  an  act  done 
as  an  officer.  This  aU<»ation  was,  upon  motion, 
properly  held  immaterial.  In  replevin  the  ac- 
tion runs  against  the  party  In  possession,  and, 
if  an  officer  wrongfully  seizes  property  to  satis- 
fy an  execution,  he  may  be  sucm]  either  as  an  in- 
dividual or  as  an  officer."  Gross  v.  Bogard.  18 
Kan.  288 ;  Reiley  v.  Haynea,  38  Kan.  250,  16 
Pac  440,  5  Am.  St.  Kep.  737;  34  Cyc.  1376. 

The  court  should  have  overruled  defend- 
ants* demurrer  and  have  permitted  plaiutlff 
to  amend  his  pleadings  by  filing  a  petition 
separate  from  his  affidavit  in  replevin. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  will  be  reversed  and  remand- 
ed, with  costs  to  defendants. 

PER  CURIAM.  Adopted  In  wholft 
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VINITA  ELECTRIC  LIGHT.  ICE  &  POWER 

CO.  V.  OABFENTBR  et  aL   (No.  4447.) 
(SaproDe  Cowt  of  Oklahoma.   May  18,  1816^) 

(Syllalua  hy  the  Court.) 
Tbial  ®=}139 — Demurbeb  to  Evidence. 

It  is  not  error  to  suataia  a  demurcer  to 
plaintiff's  testimony  unless  tbe  evidence,  con- 
sidered in  a  light  most  favorable  to  plaintiff's 
contention,  reasonably  tends  to  prove  plaintiff's 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  IS  332,  333,  S38-841,  365;  Dec.  «=» 
139.J 

Commissioners*  Opinion,  DlTislon  Na  4. 
Error  from  County  Court,  Gralg  Gonntar;  8. 
F.  Parka,  Judge. 

Action  by  the  Ylnita  Electric  Utfbt,  Ice 
&  Power  Company,  a  corporation,  against  R« 
M.  Carpenter  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Riddle  &  Bennett  and  Charles  B.  Mitchell, 
all  of  VInlta,  for  plaintIl^  In  error.  E.  M. 
Probasco,  of  Tlnlta,  for  defendants  In  error. 

MATHEWS,  G.  1.  This  suit  was  begun  in 
the  Justice  of  the  peace  court  upon  an  open 
account  and,  Judgment  there  having  gone  for 
defendant  Felts,  an  appeal  was  taken  to  the 
county  court,  and  upon  the  trial  there  the 
Judge  sustained  a  demurrer  to  plaintUTs  evi- 
dence, and  the  caae  Is  here  for  our  deter- 
mination. 

The  controvasy  arose  over  the  claim  for 
payment  tot  some  electric  light  fixtures  plac- 
ed In  a  certain  restaurant  In  VInlta.  The 
evidence  shows  that  plaintiff  furnished  the 
fixtures  Included  la  the  account  sued  on  to 
one  Wash  Cook.  The  restaurant  successive- 
ly passed  Into  the  hands  of  Parker  and  Bea- 
man,  next  to  R.  M.  Carpenter,  one  of  the 
def^dants,  and  then  to  defendant  Felts,  the 
fixtures  remaining  in  tlie  restaurant  and  in 
use  during  the  entire  time. 

It  is  contended  by  plaintiff  that  defendant 
Felts,  when  he  took  over  the  restaurant  from 
Carpenter,  agreed  to  pay  the  account  for  the 
electric  light  fixtures,  which  Is  denied  by 
Felts.  Mr.  Lehman,  manager  for  plaintiff, 
testified  that  as  soon  as  he  learned  that  de- 
fendant Felte  bad  taken  over  the  restaurant, 
he  called  to  see  him  about  the  payment  of  the 
account;  that  he  gave  him  but  little  satis- 
faction, claiming  that  he  wished  to  see  his 
brother,  Blmer  Felts,  first,  and  that  when 
he  called  the  third  or  fouith  time  he  said 
that  he  did  not  think  he  was  liable  for  the 
account.  R.  M.  Carpenter,  as  a  witness  for 
the  plaintiff,  testified  that  he  first  opened 
negotiations  about  the  restaurant  with  El- 
mer Felts,  a  brother  of  defendant,  J.  O.  Felts, 
and  when  he  finally  closed  tbe  deal  with  J. 
O.  Felts,  that  'Elmer  Felts  went  with  him 
and  took  possession;  that  he  and  Elmer 
Felts  wat  to  various  parties  who  held  mort- 
on  property  In  the  place,  transferred 


and  explained  the  deal  to  them  and  these 
parties  were  aftwwards  paid  by  defwdant, 
J.  O.  Felts ;  and  that  J.  O.  Felts  never  paid 
anything  for  the  restaurant  except  as  he  dis- 
charged claims  against  the  place.  Carpenter 
farther  testified  that  he  did  not  believe  he 
had  ever  told  Mr.  Lehman  that  he  would 
pay  for  tbe  fixtures,  and  that  he  did  not  ar- 
range to  sell  the  flxtnres  to  Felts.  An  In- 
strument was  Introduced  as  evidence  which 
seems  to  have  been  made  by  J.  O.  Felts,  R. 
M.  Carpenter,  and  E.  W.  Felts,  which  was 
an  Inventory  of  the  fixtures  and  stock  in  the 
restaurant,  and  no  mention  therein  ai^ears 
as  to  any  electric  fixtures  except  an  electric 
fan  for  which  defendant  offered  payment 
which  was  refused,  and  the  money  to  pay  for 
same  turned  into  court. 

2.  After  plaintiff  had  rested  his  case  tbe 
court  sustained  a  demurrer  to  Its  evid^oe. 
From  a  careful  consideration  of  the  evidence 
it  appears  to  us  that  the  trial  court  was  cor- 
rect in  sustaining  the  demurrer  to  the  evi- 
dence. We  know  that  a  directed  verdict  fo» 
defendant  upon  a  demurrer  to  plaintiff's  tes- 
timony should  be  denied,  where  the  evidence 
considered  in  a  light  most  favorable  to  plain- 
tiff's contention  reasonably  tends  to  prove 
plaintiff's  cause  of  action,  and  if  the  testimo- 
ny is  conflicting  it  would  be  error  to  direct 
a  verdict  for  the  plaintiff. 

We  fall  to  find  any  evidence  which  from  a 
reasonable  intendment  indicates  that  defend- 
ant Felts  had  assumed  plaintiff's  account,  or 
had  promised  any  one  to  pay  for  the  electric 
fixtures,  or  was  claiming  to  own  the  same. 
Carpenter,  from  whom  be  purdiased  the  res- 
taurant, testified  he  did  not  sell  d^endant 
Felts  the  electric  fixtures,  and  the  Invciitoty 
made  by  them  at  the  time  of  the  transfer  in 
failing  to  mmtlon  the  electric  fixtures  among 
the  articles  taken  ovra  by  defendant  Fdts,  is 
a  very  substantial  and  satisfactory  oorrobo- 
ratlon  of  Carpenter's  testimony.  Defendant 
Felts,  as  far  as  the  evidence  shows,  as  ao<m 
as  be  learned  the  facts,  disavowed  any  own- 
ership of  the  electric  fixtures,  disclaimed  any 
llablUty  therefor,  and  told  plaintiff  that  he 
could  remove  the  electric  fixtures  from  the 
restaurant.  If  he  so  desired. 

3.  The  plaintiff  assigns  as  error  the  ruling 
of  the  court  rriative  to  certain  evidence  offer- 
ed for  the  purpose  of  showing  that  Elmer 
Felts  was  the  agent  of  defendant,  J.  O.  Felts, 
and  as  such  agent  promised  Mr.  Lehman  that 
the  electric  fixture  account  would  be  paid 
for  by  defendant  Felts.  There  is  no  evidence 
in  the  record  which  has  a  reasonable  tenden- 
cy to  prove  that  Elmer  Felts  was  su^  an  au- 
thorized agent  of  defendant  Felts  as  to  bind 
him  by  a  promise  made  by  Elmer  Felts. 
There  were  several  questions  propounded  to 
witnesses  which  appear  to  have  that  Intent 
in  view,  and  upon  objection  of  defendant 
these  questions  were  excluded  by  the  court, 
and  so  no  offer  of  the  testimony  was  made 
by  the  defendant  and  Incorporated  in  the  rec- 
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ord,  we  have  no  means  at  hand  by  wblch  we 
can  deckle  whether  the  ruling  of  the  court 
ma  correct  or  not  The  only  testimony  of- 
fNCd  defendant  which  was  exdnded  by 
the  court  was  that  on  the  day  of  the  trans- 
fer of  the  restaurant  fixtures,  Elmer  Felts, 
vbo  at  that  time  seemed  to  be  1b  charge  of 
the  restaurant,  promised  Mr.  Lehman  to  pay 
tbe  bill  in  suit  There  is  no  evidence  that 
he  made  the  promise  as  the  authorized  agent 
<tf  defaidant  Felts,  and  for  that  reason  the 
testimony,  if  admitted,  would  not  ptore  any- 
thlns  against  defendant  Felts. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  tbe  trial  court  Is  affirmed. 

FEB  CURIAM.    Adt^ted  In  wbole. 


CHICAGO.  B.  I.  ft  P.  BT.  CO.  t.  CABDEN. 
(No.  4464.) 

(Snpieme  Court  of  OUahrana.   May  18,  1916.) 

(Ss/lMtu  hu  the  Coviri.) 
Appeal  ano  Erbos  €=31002— Tbial  ^=>260— 

REFDSAI,  op  iNBTaUOnOKS  COVSBED— Vut* 

DICT^OIflXJCTINa  Btidcrcb. 
A  judgment  will  not  be  rerersed  for  refusal 
to  give  a  requested  inatmction,  although  such 
Tcqacated  inBtruction  may  correctly  state  the 
law,  if  the  law  applicable  to  the  facts  invc^ved 
U  correctly  covered  by  the  court's  charge ;  nor 
Till  a  verdict  based  upon  confllctiDg  testimony 
be  set  aside,  where  the  evidence  reasonab^ 
tends  to  support  such  verdict. 


Commissioners'  Opinion,  Dlvidon  No.  4. 
Error  from  County  Court,  Jefferson  County; 
a  T.  Price,  Judge. 

Action  by  W.  P.  Carden  against  tbe  Chica- 
go, Bock  Island  &  Pacific  Hallway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

C.  0.  Blake,  H.  B.  Low,  R.  J.  Roberts,  and 
W.  H.  Moore,  all  of  El  Reno,  and  Dillard  & 
Ellis,  of  Wanrlba,  for  plaintiff  In  error.  E. 
Hnser,  of  Okemah,  and  Bridges  ft  Vertreea, 
of  Waurika,  for  defendant  In  error. 

TVATTS,  O.  OSiis  case  was  appealed  from 
tbe  county  court  of  Jefferson  county,  OkL 
In  a  trial  by  jury  W.  P.  Carden  was  given 
judgment  on  April  26, 1912.  against  the  Cht- 
ngo,  Bo<&  Island  ft  Pacific  Railroad  Com- 
pany In  the  sum  of  $126  for  negligently  run- 
ning over  and  killing  two  Jersey  cows.  Mo- 
tioo  for  new  trial  was  overruled,  and  the 
company  appeals,  assigning  as  error: 

"(1)  The  ovenuliag  of  the  motion  for  new 
tritL 

"12)  Hie  rendering  of  judgment  againat  th« 
emptny." 

Connsel  for  the  company  bare  condensed 

tlie  lengthy  petition  ot  plaintiff,  Carden,  into 

Ok  fallowing  language: 

'^)  The  employ^  of  said  defendant  failed  and  . 
MKleeted  to  alow  up  the  runDing  ol  said  train.  J 


whJicb  was  at  a  Ugh  rate  of  speed,  aud  failed  to 
cause  said  train  to  stop,  which  could  have  been 
done  after  the  employes  of  said  train  saw  said 
cattle" 

— and  argued  that  the  court  should  have  in- 
structed a  verdict  In  Its  favor  or  given  an 
offered  Instruction.  With  the .  first  conten- 
tion we  cannot  agree.  In  the  second  It  waa 
not  error.  We  have  carefully  read  the  evi- 
dence, aud  find  a  direct  conflict  of  material 
testimony  between  witnesses  for  the  respec- 
tive parties.  The  evidence  in  behalf  of  plain- 
tiff, Carden,  goes  to  show  that  the  cattle  were 
killed  at  a  public  crossing  by  an  east-bound 
passenger  train ;  that  the  stock  alarm  slg' 
nal  was  given,  In  the  language  of  one  of  the 
witnesses,  "six  or  eight  times,"  about  a  quar- 
ter of  a  mile  west  of  where  the  cattle  wero 
killed.  The  road  was  smooth  and  level  for 
eight  or  nine  miles;  do  effort  was  made  to 
stop  the  train;  the  killing  occurred  before 
darkness;  that  the  train  could  have  been 
stopped  within  1,000  feet  Witness  Zimmer, 
on  page  26  of  the  record,  was  asked  and  an- 
swered the  following  questions: 

"Q.  I  will  ask  you,  Mr.  Ztmmer,  where  you 
were  when  you  came  from  the  West  that  night, 
when  you  came  towards  this  crossing,  what 
position  you  occupied  in  tbe  engine?  A.  On  the 
seat  box,  right-hand  side.  Looking  which 
way?  A.  Looking  ahead.  Q.  Watching  the 
track?    A.  Yes,  sir." 

And  on  page  28: 

"Q.  I  believe  yon  stated  in  answer  to  a  ques- 
tion that  the  whistle  was  blown  a  quarter  of  a 
mile  west  of  the  crosalngf  A  Al>out  that  Q. 
The  first  whistle  blown  was  the  alarm  whisUe? 
A.  Yes,  sir.  Q.  About  100  feat  wast  of  tbe 
crossing?    A.  Yes,  sir." 

And  on  page  29: 

"Q.  You  heard  the  testimony  of  Mr.  Carden 
and  Mr.  Watson  that  you  gave  the  alarm 
whistle,  or  stock  whistle,  some  quarter  or  half 
mile  west  of  tbe  crossing;  is  that  a  fact?  A. 
Yes,  sir;  I  heard  it.  Q.  Is  that  a  fact?  A 
No,  sir.  Q.  Could  you,  at  the  rate  of  speed  that 
you  were  traveling  on  the  evening  that  tliese 
cattle  were  killed,  have  stopped  that  train  at  the 
crossing,  had  you  commenced  to  stop  it  a  quar- 
ter of  a  mile  away?  A  Tes.  sir." 

The  evidence  of  the  company,  except  the 
contradictions  of  witness  SSlnuner.  went  to 
tbe  effect  that  the  cattle  were  not  seen  until 
within  or  100  feet  of  where  they  were  kill- 
ed; that  all  poBSlbte  was  done  to  avoid  the 
accident  after  seeing  the  cattle*  in  the  vny 
of  giving  the  alarm  signal;  and  that  it  was 
dark,  cloudy,  and  foggy.  We  therefore  think 
there  was  sufficient  evidence  to  go  to  the 
jury  as  to  whether  the  engineer,  Zimmer,  and 
fireman,  Webber,  saw  the  cattle  within  one- 
quarter  of  a  mile,  or  76  to  100  feet,  of  where 
they  were  killed. 

2.  The  company  offered  the  following  In- 
8tructl(Hi,  which  was  denied: 

"Gentlemen  of  the  jury,  you  are  instructed 
that  a  railway  company  fa  required  to  exercise 
only  ordinary  care  to  avoid  injuring  trespass- 
ing animals  after  they  are  discovercn  on  or  in 
dangerous  proximity  to  the  track,  where  the 
herd  law  of  Oklahoma  has  not  been  suspended. 
Therefore,  if  you  find  that  the  herd  law  pro* 
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Ubittnr  stock  from  mnnliig  at  large  has  not 
been  suspended  in  that  part  of  Jefferson  county, 
Oklahoma,  where  plaintiff's  cattle  are  alleged  to 

have  been  killed,  and  that  said  stock  for  which 

ElaintifE  seeks  damages  was  ruuniug  at  large 
1  violation  of  such  law,  and  you  further  find 
that  said  employea,  after  they  discovered  the 
plaintiff's  Stock,  used  ordinary  care  to  avoid  in- 
juriog  them,  you  ahould  find  the  defendant  not 
liable  for  said  injuries,  and  your  verdict  sbould 
be  for  the  defendant" 

The  court  on  Its  own  moUon  gave  the  fol- 
lowing instructions: 

"You  are  further  instructed,  gentlemen  of  the 
Jury,  that  the  statutes  of  Oklahoma  provide  that 
all  cattle,  together  with  certain  other  domestic 
animals,  shall  be  by  the  owners  thereof  restrain- 
ed from  running  at  large  in  Oklahoma,  unless 
permitted  to  do  so  by  the  suspension  of  said 
herd  law.  You  are  further  instructed  that  there 
is  no  evidence  in  this  case  that  the  said  herd 
law  has  been  suspended  as  provided  by  law,  and 
that  it  is  presumed  as  a  matter  of  law,  and 
you  are  lostmcted,  that  said  herd  law  Is,  and 
was  on  September  20, 1911,  in  force  in  that  part 
at  Jefferson  county,  Oklahoma,  where  plaintiff's 
cattle  are  alleged  to  have  been  killed;  and  if 
said  cattle  of  plaintiff  were  Injured  upon  a  pub- 
lic highway  while  gracing  or  roaming  at  large, 
the  said  cattle  were  trespassing  and  unlawfully 
upon  said  premises  at  ssid  time  and  place,  and 
the  defendant  was  only  under  the  duty  to  use 
ordinary  care  to  avoid  injuring  them  after  they 
ware  discovered  on  or  in  dangerooa  pioxlmity  to 
ita  track." 

"You  are  further  instructed,  gentlemen  of  the 
jury,  that  even  though  the  cattle  in  question 
were  upon  the  public  highway,  in  violation  of 
the  herd  law  of  Oklahoma,  and  even  though 
they  were  treapaiaen  upon  the  proiwrty.  it  was 
the  duty  of  the  defendant  to  ezerdae  ordinary 
care  and  diligence  to  protect  the  said  cattle  of 
plaintiff.  And  if  you  find  from  the  evidence 
that  the  defendant  Called  to  exercise  ordinary 
care  and  diligence  in  slowing  up  his  train  and 
bringing  same  to  a  stop,  after  discovering  said 
cattle,  and  you  find  that  said  train  crew  had 
ample  time  so  to  do,  and  failed  to  do  so,  then 
and  in  that  event  yon  will  find  for  the  plaintiff, 
even  though       cattle  were  treapasBlng." 

It  seems  to  be  conceded,  and  in  fact  the 
court  took  the  view,  that  domestic  animals 


were  restrained  from  running  at  large  at  tlie 
time  and  place  these  were  killed.  Counsel 
for  the  company  do  not  raise  an  objection  to 
the  first  Instruction  given  by  the  court,  but 
contend  that  the  second  was  erroneous.  We 
can  see  but  very  Uttle  difference  in  the  in- 
BtmcUon  given  by  the  court  and  the  one  of- 
fered by  the  company,  upon  the  question  of 
negligence.  The  court  certainly  and  very  ex- 
plicitly stated  to  the  jury  that  under  the 
facts  in  the  case  the  company  should  only 
exercise  ordinary  care  and  diligent^  In  order 
to  protect  the  cattle,  which  we  think  la  the 
law  In  this  state. 

The  authorities  dted  by  counsel  for  the 
company  are  certainly  not  in  point,  and  as 
we  see  It  they  have  no  bearing  upon  the  case 
at  bar,  under  the  facts.  This  court  has  fre- 
quently held  a  judgment  will  not  be  reversed 
for  refusal  to  give  a  requested  Instruction, 
although  such  requested  instruction  may  cor- 
rectly state  the  law,  if  the  law  applicable  to 
the  facts  involved  is  correctly  covered  by  the 
court's  charge,  nor  will  a  verdict  based  up- 


on conflicting  testimony  be  set  a^de,  vrtier* 
the  evidence  leasonably  tends  to  support 
such  verdict  Alfred  v,  St  L.,  I.  M.  ft  8.  By. 
Co.,  42  OkL  4,  140  Pac.  416;  St  U  ft  S.  F. 
ny.  Co.  T.  Brown  (not  yet  officially  reported) 
144  PacL  107&. 

Finding  no  error  In  the  trial  court,  we 
therefore  recommend  that  tiie  judgment  Vt 
the  lower  court  be  affirmed,  with  costs. 

PER  CURIAM.  Adopted  In  whole. 


LORENZB  T.  HATCHES  et  aL  (No.  S71&> 
(Sdpreme  Court  of  Oklahoma.   Hay  18,  1916,) 

ffifylte&M  by  the  Oourt.) 
Appeal  Ain>  Bbbob  <t=:»322— Pabtzbs— Joikt 

JUDOMXNT— DUHISSAL. 

All  parties  against  whom  a  Joint  Judgment 
has  been  rendered  must  be  made  partly  to  a 
proceeding  in  error  to  reverae  such  judgmoit, 
and  the  failing  to  Join  any  of  them,  either  as 
plaintiff  or  ddendant,  ta  ground  for  <Hfi«i»— i 
of  the  cause. 

[E:d.  Note.— !>»  other  cases,  see  Appeal  and 
Error,  Cent  Dir  H  179E^1797;  D«a  Dig.  «» 
822.] 

Error  from  District  Court  Washlngt<Hi 
County ;  B.  H.  Hudson,  Judge. 

Action  by  Isaac  Hatcher  and  others  against 
A.  Lorenze.  Judgment  for  plaintiff,  and  the 
defendant  named  brings  error.  IHsmiaaed. 

U  O.  Owen,  of  BarUeBviUe,  for  pl&lntifC  im 
error.  George,  Cuupbdl  ft  Ray,  of  Bartles- 
ville,  for  defendant  In  emv  Hatdber. 

PER  CURIAM.  On  March  31,  1013,  the 
district  court  of  Washington  county  render- 
ed and  entered  a  joint  personal  judgmoit 
against  C  J.  Busy,  Laura  M.  Busy,  and  A. 
Lorenzo  on  certain  promissory  notes  thereto- 
fore executed  by  G.  J.  Busy  and  Laura  M. 
Busy  to  one  Isaac  Hatcher,  and  for  the  pay- 
ment of  which  notes  A.  Lorenze  had  assum- 
ed liability  In  writing.  From  this  Judgment 
A.  Lorenze  alone  appeals  without  making  O. 
J.  Busy  or  Laura  M.  Busy  parties  to  this  pro- 
ceeding in  error. 

Tba  motion  to  dismiss  for  the  la(^  of  nec- 
essary parties  must  be  sustained.  The  rule^ 
as  oft  repeated  by  this  court  is  that  all  par- 
ties against  whom  a  joint  judgment  has  been 
rendered  must  be  made  parties  to  ft  proceed- 
ing to  reverse  sudi  Judgment,  and  a  failure 
to  Join  any  of  them,  either  as  plaintiff  or 
defendants  in  error,  is  ground  for  dismissal 
of  the  case.  Strange  et  aL  r.  Crismon.  22 
OkL  841,  98  Pftc.  937;  Vaught  v.  Miners- 
Bank  of  Joplln,  27  OkL  100,  111  Pac.  214; 
American  Nat.  Bank  v.  Mergenthaler,  31 
Okl.  533,  122  Pac.  507;  Crow  v.  Harthrldge, 
43  Okl.  463,  143  Pac.  183;  Bowles  v.  Cooney 
et  al.,  146  Pac.  221  (not  yet  offldaUy  re- 
ported). 

The  appeal  is  dismissed. 
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BTU8  T.  PRICE  et  bL  (No.  4311.) 
(Snpreme  Court  of  Oklahoma.   May  18,  1015.) 

(ShIMhu  by  the  Court.} 
APPIAI.  AND   EBBOft  «=3336— Fabtzes— Du- 

On  appeal  to  this  coart,  if  all  partiea  whose 
rights  ud  interest  would  be  affected  by  *  re- 
Tcrsal  or  modification  of  the  judgmeiit  are  not 
made  parties  to  the  appeal,  the  appeal  will 
be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Error,  Cent  Dig.  K  1868-1876;  Dec.  Dig.  ^ 

m] 

Commissioners*  Opinion,  Dirtsloii  No.  2. 
Error  frcnn  District  Court.  Wasbington  Cbnn- 
tr;  B.  H.  Hudson,  Jndge. 

Two  actions  consolidated,  one  hy  A.  D. 
Price  and  another  against  W.  H.  Ryus,  the 
other  by  R.  V.  Myers  against  Al  Price  and 
others.  From  the  judgment,  Ryus  brings  er- 
ror. DfBdilased. 

J.  P.  CHeam,  of  l^alaa,  tar  pWntlff  In  er- 
ror. Qeorge,  Campbell  &  Ray,  of  Bartlea- 
rille,  for  defendants  in  error  A.  D.  Price  and 
T.  M.  Price. 

BRETT,  a  This  Is  an  appeal  from  a  Judg- 
ment rendered  In  a  consolidated  case  by  the 
district  court  of  Washington  county.  There 
were  originally  two  actions  filed  in  that 
court,  numbered  1146  and  1502,  respectively, 
and  to  the  two  cases  there  were  five  parties 
appearing  either  as  plalntlflli  or  defendants, 
to  wit,  W.  H.  Ryofl,  A.  D.  Price,  V.  M.  Price, 
B.  V.  Hyers,  and  Mary  J.  Barles.  These  two 
nilts,  tn  motion  of  plaintiff  in  error,  W.  H. 
I^nas,  and  consent  of  all  partl»,  were 
coiuolidated and  heard  by  a  referee;  and  np- 
00  his  report  the  district  conrt  rendered  its 
Judgment  in  fiiTor  of  the  Prices  and  against 
ByoB  for  12,471.07,  and  In  favor  of  B.  T.  My- 
ers against  the  Prices  for  91,835.70,  and  im- 
pressed a  inedianlc*B  lien  In  &Tor  of  Myers 
for  a  pwtUm  ot  this  Judgment,  to  wit,  $666.- 
46,  upon  certain  leM  estate  tlien  owned  by 
Mary  J.  Earlea,  and  (Hrdered  certain  proper- 
ty owned  1^^  Byns  to  be  sold  under  attach- 
ment proceedli^  to  satisfy  the  Judgment  in 
fiTor  of  Qie  Prices,  and  tlie  proceeds  of  the 
aale  be  applied:  (1)  To  the  payment  of 
costs  in  said  con8oIidati<ni  acti<m;  <2)  that 
the  balance  or  a  sufficient  amount  thereof  to 
ittlB^  the  Judgment  In  fttTor  of  A.  D.  Price 
and  T.  M.  Price  be  credited  npm  the  Judg- 
mmt,  but  n^Ained  and  paid  out  as  CoIIowb: 
Blrat,  to  aatlafy  ttie  unsecured  balanee  ot 
B.  T.  Myera*  Judgment  against  the  Pricest 
whiA  ta  9079^32,  and,  if  a  balance  remained. 
It  was  to  be  aiqdled  to  satisfy  that  portion 
of  Myers*  Judgment  against  the  Prices,  de- 
dared  to  be  a  mecbanic^  li«i  <»  the  prop- 
atj  of  Mary  J.  Eartes,  and  the  residue,  if 
tny,  be  paid  to  the  clerk  of  the  court  to 
•wait  the  furttier  order  of  the  court 

Neither  B.  V.  Myers  nor  Mary  J.  Earles 
liaTe  been  brought  int»  this  court  on  this 


appeaL  Tbe  veosds  show  that  servlee  ot 
the  caae*made  was  accepted  by  George  and 
Gampbtil  as  attorneys  for  A.  D.  Price  and 
T.  M.  Price,  and  that  they  waived  the  is- 
suance and  service  of  summon^  for  the 
Prices,  but  the  record  nowhere  shows  that 
it  waa  evor  served  on  Myers  or  Earies,  and 
there  is  no  waiver  of  sniamons  by  either  of 
them,  and  no  summons  was  ever  Issued  or 
served  upon  either  of  them.  Tbe  record 
further  sduws  they  were  never  notified  of 
the  time  and  place  of  signing  and  settling 
the  case-made,  and  were  not  present  or  rep- 
resented by  couns^  at  the  time  it  was  sign- 
ed and  settled. 

That  the  interest  and  rights  ct  these  par^ 
ties  would  be  affected  by  a  reversal  or  mod- 
ification of  this  Judgment  ttiere  can  be  no 
doubt.  The  Judgment  provides  means  for 
the  payment  of  the  unsecnred  portion  of 
Myers*  Judgment  agalut  tbe  Prices,  and  for 
the  satlsfactfaHi,  fnm  another  source  <^  the 
liffli  against  the  Earles  pn^perty;  and  it 
wee  certeinly  neeeaaary  that  they^  should 
have  a  dianoe  to  be  heard  in  Oils  court,  be- 
fore tills  conrt  would  be  authorised  to  dis- 
tribute this  Judgment  which  is  manifestly  to 
their  advantage.  This  question  has  been 
passed  upon  repeatedly  by  this  court.  Zel- 
mann  v.  Bennett  et  al^  38  OkL  844, 134  Pac. 
1124;  Sanders  v.  Hard.  35  OkL  212,  130  Pac. 
284;  Owinnnp  v.  Orlfllna,  34  Okl.  m,  124 
Pac  1081. 

We  therefore  recommoid  that  the  appeal 
be  dismissed. 

PBB  GUBIAM.   Adopted  in  whole. 


CONSOLIDATED  SCHOOL  DIST.  NO.  2, 
PAWNEE  COUNTY,  v.  METER,  State 
Auditor.    (No.  4223.)  . 
(Supreme  Gourt  of  Oklahoma.   May  18,  1916.) 

(ByOabiu  by  the  Court.} 
MANDAHTTS  «=»154  —  AZ,TBBRATIVB  WRTT  — 

MoTioir  TO  QuAoa  —  NoitooicnxAHoi  with 
Bulb. 

Motion  to  quash  alternative  writ  of  manda- 
mus sustained  for  failure  of  the  petitioner  to 
observe  rule  14  of  the  Supreme  Gourt  (137  Pac. 
ix). 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  tS  296-316;  Dec  Dig.  ^154.] 

Original  application  for  writ  of  mandamus 
by  ConsoUdated  School  District  No.  2  of 
Pawnee  County,  Okl.,  a  municipal  corpora- 
tion, against  Leo  ICeyer,  State  Auditor.  Writ 
quashed. 

U  N.  Klmrey,  of  Hallett,  J.  M.  Hayes,  of 
Glev«land,  and  SL  Glddlngs,  of  Oklahoma 
Glty,  for  plalntUC.  Chae.  West,  Atty.  Gen., 
and  B.  B.  fflsh,  Aast  Atty.  O^,  for  de- 
fendant. 

B:ANB,aj.  This  is  an  original  amtllcatioa 

for  a  writ  of  mandamus,  oommoiced  by  Con- 
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solldated  School  District  Na  2  of  Pawnee 
County,  as  plaintiff,  against  Leo  Me;er,  state 
auditor,  as  defendant.  Now  comes  the  At- 
torney General,  appearing  for  the  state  audi- 
tor, and  moves  the  court  to  quash  the  alt^ 
native  writ  of  mandamus  Issued  herein  upon 
the  following  grounds:  (1)  That  said  purport- 
ed writ  shows  on  its  face  that  it  was  not 
signed,  Issued,  allowed,  and  served  as  provid- 
ed by  law ;  (2)  that  said  cause  does  not  pre- 
sent a  case  wherein  this  court  will  exercise 
original  Jurisdiction;  that  leave  to  proceed 
from  this  court  has  not  been  obtained,  nor  a 
sufficient  prima  facie  showing  made  by  plain- 
tiff, under  role  14  037  Pae.  Ix).  why  he 
should  Invoke  the  orlc^nal  Jnrlsdicttim  of  this 
court 

The  moUoD  to  quash  Is  unresisted  by  the 
petitioner,  and  a  casual  glance  at  his  petition 
discloses  an  entire  failure  to  comply  with 
rale  14  (137  Pac.  Ix)  of  this  court  The  oth- 
er grounds  to  quash  seem  to  be  well  taken ; 
but,  as  this  one  is  entirely  tenable,  the  mo- 
tion of  the  Attorney  General  wlU  be  sustain- 
ed, and  the  alternative  writ  of  mandamus  is- 
sued herein  quashed  for  failure  oi  the  peti- 
tioner to  comply  with  nde  14  (187  Pac.  ix) 
of  this  court  All  the  Justices  concur. 


STATE  T.  CERTAIN  APPURTENANCES 
rSED  IN  SALE  OF  INTOXICATING  LIQ- 
UORS (STEELE,  Intervener).   (No.  4323.) 

(Supreme  0>urt  of  Oklahoma.   May  1^  1916.) 

(Byllabut  by  the  Court.) 

1.  Intoxicating  Liquobs  <8=>246  —  Seizuse 
or  Pbopebtt— GoNBiBucnoH  or  Statute— 
*  'Appubtenanoi." 

The  word  "appurtenances,"  as  used  in  sec- 
tion 10,  art.  3,  c.  69,  SesBion  Laws  1907-08, 
p.  606  (section  3617,  Rev.  Laws  1910),  does  not 
include  money  as  proper^  that  may  be  seized. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  366;  Dec.  Dig.  «»246. 

For  other  deflnitionB,  see  Words  and  Phrases, 
Vint  and  Second  Series,  Appurtenance.] 

2.  Intoxicating  Liquobs  €=3246— Pbofebtt 
Subject  to  Seizuke—Mokey. 

Section  10,  art.  3,  c  ^  Session  Laws 
1907-08,  p.  606  (section  3617,  Rev.  Laws  1910), 
providing  that  "it  shall  he  the  duty  of  such 
oflicer,  without  warrant,  to  arrest  the  offender 
and  seize  the  liquor,  bats,  furniture,  fixtures, 
vesitels,  and  appurtenances  thereunto  belonging 
so  unlawfully  used,  *  *  **•  does  not  le^lly 
authorize  such  officer  in  making  auch  srisure  to 
seize  money. 

[Ed.  Note^For  other  cases,  see  Intoxicating 
Idqwrs,  Cent  Dig.  i  366;  Dec.  Dig.  ^246.] 

Conunlssioners'  Opinion,  DlvlsltHi  No.  1. 
Error  from  County  Court,  Oklahoma  Coun- 
ty ;  John  W.  Hays<Hi,  Judge. 

Proceeding  by  the  State  against  certain 
paraphernalia  and  appurtenances  used  In  the 
sale  of  intoxicating  liquors,  wherein  G.  S. 
Ste^e  intervenes.  From  an  adverse  order, 
the  State  brings  error.  Affirmed. 


Charles  West,  Atty.  Gen.,  and  0.  J.  Daven- 
port, Asst  Atty.  Gen.,  for  the  State.  Harris 
&  Nowlln,  of  Oklahoma  City,  for  defendants 
In  error. 

COLLIER,  C.  llis  is  a  proceeding  1^  the 
plaintiff,  state  of  Oklahoma,  hereinafter  styl- 
ed the  state,  against  certain  liquor,  parairtier< 
nails,  and  appurtenances  used  in  connection 
with  the  sale  of  intoxicating  liquors,  and  0. 
S.  Steele,  hereinafter  called  defendant  This 
proceeding  was  begun  by  a  seizure  of  tabs, 
whisky,  bottles,  beer  glasses,  roulette  wheel, 
check  rack  containing  checks,  table  with 
lay-out  and  f 138.25  in  money,  without  war- 
rant, by  an  enforcement  officer,  claiming  that 
a  violation  of  the  prohibition  law  of  the 
state  had  been  committed  in  his  presence. 

Within  the  time  provided  by  law  C.  S. 
Steele,  defendant,  Intervened,  as  provided  by 
section  6,  c.  69,  Session  Laws  1907-OS,  as 
amended  by  qpctlon  10,  p.  161,  Session  Laws 
1910-11,  claiming  to  be  the  owner  of  said 
roulette  wheel,  rack  containing  checks,  table 
with  lay-out,  and  said  money.  Defendant 
testified  that  he  did  not  own  the  whisky, 
bottles,  tubs,  and  beer  glasses  seized;  that 
he  did  not  have  anything  to  do  with  the 
same;  that  he  owned  said  rack  containing 
checks,  the  roulette  wheel,  the  taUe  with 
lay-out,  and  the  money  that  was  seized ;  that 
said  check  stand  containing  checks,  roulette 
wheel,  and  table  were  In  a  different  room 
from  that  in  which  the  other  property  was 
when  seized;  that  neither  of  said  articles 
owned  by  him  was  ever  used  by  blm  for  the 
sale,  giving  away,  or  otherwise  furnishing 
intoxicating  liquors.  \There  was  no  evi- 
dence offered  by  the  state  to  contradict  this 
testimony  of  said  defendant,  except  the  pri- 
ma facie  case  made  by  the  seizure,  or  to 
show  that  the  money  seized  was  ever  used  or 
in  any  way  connected  w^ith  a  violation  of 
the  prohibition  laws  of  the  state. 

Upon  a  bearing  of  said  cause,  the  court 
ordered  said  roulette  wheel,  racks  with 
checks,  and  table  with  lay-out  destroyed,  and 
that  the  $138.25  be  returned  to  defendant 
C.  S.  Steele.  This  appeal  is  prosecuted  by  the 
state  from  that  part  of  said  order  of  the 
court  direcUng  the  return  of  said  money  to 
defendant 

A  motion  to  dismiss  this  appeal  has  been 
filed,  upon  the  ground  that  the  case-made 
was  not  served  within  the  time  allowed  by 
order  of  the  court.  An  examination  of  the 
record  discloses  the  fact  that  defendants' 
motion  is  not  well  taken,  and  the  same  is 
therefore  denied. 

[1,2]  Many  assignments  of  error  are  urg- 
ed, but  it  Is  thought  necessary  to  consider 
only  the  assignment  of  error  raising  the 
question  as  to  whether  or  not  the  money 
seized  was  a  part  of  the  appurtenances  used 
In  violation  of  the  prohibition  statute  and 
was  subject  to  seizure  and  (»nideumatLoii. 
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It  )i  M)  dear  that  the  word  "appnrtcnanoea," 
ai  naed  In, said  section  10,  aapra,  does  not 
Indade  money,  that  a  citation  of  authorltleii 
In  sDppwt  of  same  Is  deemed  nnneeeawary. 
As  It  does  not  appear  that  money  Is  Indnd- 
ed  In  the  pn^terty  that  may  be  s^xed  under 
stld  Ncdon  10;  or  that  the  moo^y  seized  in 
tUi  case  was  In  any  way  used  or  connected 
with  the  violation  of  the  pn^bltlon  laws  of 
the  itate,  the  official  making  the  selznK  had 
no  anthority  in  law  to  seise  said  money,  and 
the  court  did  not  err  In  directing  that  said 
money  so  seized  be  returned  to  defendant 

In  view  of  the  law  as  expressed  by  ns, 
"that  money  la  not  Included  in  the  property 
which  an  officer  is  authorized  to  seize  in 
connectlcxi  with  a  seizure  of  property  Involv- 
ed lo  a  violation  of  the  prohibition  laws  of 
tbe  state.**  we  do  not  feel  It  necessary  to 
consider  tha  many  other  questions  raised  by 
this  appeal,  and  as  to  same  we  express  no 
opIniuL 

Tbere  being  no  error  in  the  order  of  tbe 
conn  appealed  from  dlrecttng  tlra  return  of 
raid  money  to  defendant,  tids  cause  should 
be  affirmed. 

FEB  GUBIAM.   Adopted  In  whole. 


lUDIiAND  VALLEY  RY.  CO.  T.  HOBTON. 
(No.  4117.) 

(Supreme  Court  of  Oklahoma.  Hay  18,  1815.) 

(BvUaiui  ly  the  Court.) 

Apfui.  akd  Ebbob  «s»773— Review  —  Fah^ 

UBE  TO  File  Bbief. 

Where  plaintiff  in  error  bas  prepared,  aerr- 
cd,  and  filed  a  brief  as  required  by  the  rnlea  of 
this  court,  and  there  is  no  brief  filed  and  no  rea- 
■0&  given  for  its  absence  on  the  part  of  tbe 
defendant  in  error,  thia  court  is  not  required  to 
search  tbe  record  to  &id  some  theory  upon 
whidi  the  judgment  below  may  be  auatained; 
but.  where  the  brief  filed  appears  reasonably 
to  eustaia  the  assignmenta  ta  error,  the  court 
may  reverse  the  judgnient  in  accordance  with 
tbe  prayer  of  the  petition  of  piaintiS  in  error. 

(Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  BlOi,  3106-8110;  Dec 
Dig.  «»778.1 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Leflore  County; 
P.  a  Bolger,  Judge. 

Action  by  Robert  Horton  against  the  Mid- 
land Valley  Railway  (Company.  Judgment 
for  plaintiff,  and  defendant  brlufs  aiot.  Bit- 
versed. 

The  petition  In  this  case  alleges  that  the 
lAalntiff  in  error  on  or  about  the  26th  day  of 
October,  1909,  while  operating  its  line  of  raU- 
way  through  Leflore  county,  (Ml.,  and  a  con- 
stderable  time  prior  to  the  25th  day  of  Octo- 
ber, allowed  its  fences  and  gates  along  its 
right  <tf  vray  to  be  torn  down  and  remain  In 
ndi  bad  state  of  r^Milr  as  to  allow  stock  to 
stray  upon  its  right  of  way,  and  that  In 
consequence  thereof  the  Ally  of  the  plaintiff 
was  killed,  to  his  damage  of  |100.  There 


was  a  demuner  to  flils  petition,  which  was 
overruled  and  exception  duly  saved.  Tbe  de- 
fendant  thee  answered  by  general  denial,  and 
the  deftose  of  "contributory  negligence.  . 

Edgar  A.  De  Meules  and  Sol  H.  KanfTman, 
both  of  Muskogee,  and  T.  T.  Vamer,  of 
Poteau,  for  plaintiff  in  error.  Tom  W.  Neal, 
of  Poteau,  for  defendant  in  error. 

DEVERBUX,  O.  (after  stating  the  facts  as 
above).  This  case  was  doclieted  In  this  court 
on  June  21, 1912,  and  a  brief  filed  and  served 
by  the  plaintiff  In  error  on  October  2,  1912, 
but  no  brief  has  been  filed  by  the  defendant 
In  error.  The  case  was  set  down  for  oral 
argument  on  AprU  23, 1915,  and  submitted  by 
the  plaintiff  in  error  on  its  brief,  and  defend- 
ant in  error  was  given  20  days  to  file  brief, 
but  the  case  was  submitted  on  that  day.  The 
time  granted  the  defendant  In  error  to  file 
briefs  has  expired,  but  none  has  been  filed, 
and  no  reason 'given  for  such  failure.  An  ex- 
amination of  the  very  well  prepared  brief  of 
tbe  plaintiff  In  error  shows  that  there  is 
reasonable  ground  for  Its  contention. 

In  Security  Insurance  Co.  v.  Droke,  40  OkL 
116.  136  Pac.  430,  the  Supreme  Court  speak- 
ing  through  Chief  Justice  Hayes,  says: 

The  "defendant  la  error  has  chosen  not  to 
file  any  brief  in  thia  court  in  anawer  to  the  brief 
of  plaintiff  in  error,  or  in  aupport  of  the  judg< 
ment  of  the  trial  court  The  brief  of  plaintiff 
in  error  appears  to  sustain  fully  Ita  contention. 
It  baa  been  held  repeatedly  by  this  court  that 
where  plaintiff  In  error  haa  prepared,  served, 
and  filed  hia  brief  aa  required  by  the  rules  of 
the  court  and  there  ia  no  brief  filed  or  no  rea- 
son given  for  its  abaence  on  tbe  part  of  defend- 
ant in  error,  the  court  la  not  required  to  aearch 
the  record  to  find  aome  theory  upon  which  the 
Judgment  ♦  ♦  ♦  may  be  auatained ;  but, 
where  tbe  brief  filed  by  plaintiff  in  error  ap- 
pears reasonably  to  suatam  bis  asslgnoieiits  of 
erzco',  the  court  will  revwse  the  judgment  In  ac- 
cordance with  the  prayer  of  the  petition  in  er- 
ror. Butler  V.  McSpadden.  26  Okl.  465  [107 
Pac.  1701;   Ellia       *  -----     -  -  i  -  - 

Pac.  " 
Pac. 
456 

This  Is  a  governing  authority  In  the  case 
at  bar.  We  therefore  recommend  that  the 
Judgment  of  the  trial  court  be  reversed,  and 
tbe  cause  remanded,  with  directions  to  grant 
a  new  trial. 

PBB  OUBIAM.  Adopted  in  whola 


GULF,  0.  ft  S.  F.  BY.  CO.  v.  BHBI/TON. 
(No.  4017.) 

(Supreme  Oonrt  of  Oklahoma.   May  18,  1915.) 

(Byllahut  h$  thv  Court.) 

Failubb  to  Fu«  Bbief. 

Syllabus  tbe  same  as  in  No.  4117,  Midland 
Talley  Rjr.  COb  v.  Bobert  Horton,  sopra. 

Commissioners'  Opinion,  Division  No.  X 
Error  from  County  Court,  Garvin  Oountr; 
W.  B.  M.  Mitchell,  Judge. 
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Actlfm  by  J.  W.  Sbelton  agalnat  the  Golt 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

Tha  Haintlff,  In  bis  petition.  clidm»  that 
on  the  24tli  day  of  rebruary,  1810^  he  de- 
livered to  the  defendant  at  Wynnewood  for 
transportation  to  Dallas,  a  Shipment  ct  faonse- 
hold  goods,  and  when  they  arrived  th^ 
were  damaged  in  the  sum  of  $121.  The  de- 
fendant filed  an  answer  in  snbstance  stating 
that  the  shipment  moved  under  a  emtract  in 
writing,  which  was  attadied  to  and  made  a 
part  of  the  answer,  and  that  by  the  terms  of 
the  contract,  whldi  was  for  a  good  and  val- 
uable C(»isideratton.  it  was  provided  that 
the  shipper  agreed  and  represented  that  the 
value  of  the  goods  so  shipped  was  not  in 
excess  of  |10  per  hundredweight^  and  ttiat 
this  represented  the  value  of  the  goods,  and 
that  the  goods  injured  did  not  wel^  in  ex- 
cess of  200  pounds.  The  defendant  tender^ 
the  snm  of  $20  and  costs,  which  was  refused, 
and  Judgment  was  entered  in  the  court  below 
for  the  sum  of  $100  and  costs. 

Cottlngham  ft  Bledsoe  and  Chas.  H.  Woods 
and  Geo.  M.  Green,  all  ot  Oklahoma  City,  for 
plaintiff  In  error.  3.  X.  Wheeler,  of  Wynne- 
wood,  for  defendant  In  errw. 

DBVEREUX,  0.  (after  stating  the  facts  as 
above).  This  case  was  filed  In  this  court  on 
May  29,  1912,  and  the  brief  for  the  plaintiff 
In  error  was  duly  filed  and  served  on  July 
29,  1912.  The  case  was  duly  assigned  for 
oral  argument  In  this  court  on  April  20, 
1916,  and  submitted  by  plaintiff  in  error  on 
its  brief.  The  defendant  In  error  has  never 
filed  a  brief,  nor  Is  any  excuse  shown  why 
such  brief  was  not  filed.  We  have  examined 
the  record  and  the  brief  filed  by  plaintiff  in 
error,  and  the  brief  appears  to  as  to  reason- 
ably sustain  the  assignments  of  error. 

Under  authority  of  Security  Insurance 
Company  v.  Droke,  40  Okl.  116,  136  Pac.  430, 
we  recommend  that  the  Jadgment  below  be 
reversed,  and  the  cause  remanded  for  new 
triaL 

FEB  CURIAM.   Adopted  in  whole. 


ST.  LOUIS  ft  8.  V.  BT.  CO.  v.  HBNBT. 
(No.  4000.) 

(Supreme  Court  of  Oklahoma.   May  IB,  191S.) 

f8i/Uahu»  by  the  Court.) 

1.  CABBnas  4=^283— Pasbenokb  Aliohtino 
AT  Wrong  Station— Neqliobnox  or  Bbakk- 
MAN— Liability  op  Cabbieb. 

Where  a  brakeman  on  spproaching  a  stop 
asks  a  passenger  where  she  wants  to  get  off,  and 
she  tells  him,  and  he  says  "thia  is  the  place," 
and  upon  such  directions  she  alights  from  the 
train  but  discovers  it  is  a  mistalce,  and  informs 
the  brakeman  that  he  has  made  a  mistake,  that 
that  is  not  her  destination,  it  is  hia  duty  to  per- 
mit her  to  return  to  the  car  and  complete  her 


journey ;  and  if  he  does  not  do  so  the  company 

will  be  held  liable. 

[Ed.  Note.— For  other  cases,  'see  Carriers, 
Cent  Dig.  il  U19-im.  1140«  1141;  Dec  Dig. 

2.  CUBBIBB8  ^sSlB— PA8BEN0BB»— PlBSOKAX. 

iNJUBin— Bxcxasivx  Kkcovbbt. 

Where  a  woman  is  put  off  the  train, 
through  the  negligence  and  misdirection  of  the 
employee  operating  the  train,  at  a  flag  switch, 
which  is  not  her  destinatiou,  nor  the  point  her 
ticket  calls  for,  and  is  not  permitted  to  re-enter 
the  car  and  complete  her  journey,  though  the 
mistake  ia  known  to  the  train  employes  Defwe 
the  train  leaves  the  switch,  and  she  is  left  in 
the  dark  alone,  with  no  depot,  no  house,  no 
habitation  in  Bight,  no  protection,  and  is  com- 
pelled to  carry  her  baggage  a  half  mile  in  the 
dark  before  reaching  a  house,  she  is  entitled  to 
damages  for  the  pbyrical  pain  and  distress  suf- 
fered, and  a  verdict  of  $300  is  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §S  1838-1345:  Dec.  Dig.  ^sSlttJ 

3.  Plbadino  «=9428— Obrexai.  AzXKaATK>N— 

Evidence. 

When  a  prtition  pleads,  >ln  general  terms,, 
facts  sufficient  to  constitute  a  canse  of  action, 
and  no  motion  is  made  to  make  It  more  definite 
and  certain,  testimony  which  tends  to  directly 
support  the  allegation  will  not  be  excluded  be- 
cause not  specifically  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  1433-148tf;  Dec.  Dig.  «=>42a] 

4.  TbIAL  9s»2S2— iNAFFLICABLk  INBTBUCTIOM 

— Refusai.. 

It  is  not  error  to  refuse  to  give  hn  instruc- 
tion, which  is  sound  as  an  abstract  proposition 
of  law,  but  which  is  not  applioaUe  to  the  facts 
in  the  esse  being  tried. 

[Ed.  Note.— For  other  cases,  see  TriaL  Ceot. 
Dig.  IS  600.  696-612;  Dec.  Dig.  4=»m] 

Commissioners'  Opinion,  Division  No.  2. 
Ehrror  from  District  Court,  Jackson  Coun- 
ty; Frank  Matthews,  Judge. 

Action  by  Mollie  Henry  against  the  St  Louis 
>&  San  Francisco  Railway  Company,  a  corpo- 
ration. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  AJfirmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Eleluschmldt,  and  J.  H.  Grant,  both  jot  Okla- 
homa 01t7i  for  plaintiff  in  error.  S.  B.  Gar- 
rett, <a  Altns,  for  defendant  in  eim. 

BRETT,  C.  This  Is  an  action  by  the  de> 
fendant  In  error,  who  will  hereinafter  be  re- 
ferred to  as  plaintiff,  against  the  plaintiff  In 
error,  which  will  hereinafter  be  referred  to 
as  defendant,  to  recover  $952.S0  damages  on 
account  of  the  alleged  negligence  of  the  de- 
fen^nt  in  putting  the  plaintiff  off  its  train 
at  a  place  called  Hightower's  Switch,  Instead 
of  Altus,  her  proper  destination,  and  the 
place  to  which  she  had  purchased  a  ticket 

The  material  facts  as  they  aiq^ear  from  the 
evidence,  briefly  stated,  are:  Ibat  on  July 
19,  1910,  the  plaintiff  purchased  a  round-trip 
acket  for  herself  from  Altus,  Okl.,  to  Chat- 
tanooga, Tenn.,  and  two  half-fare  tidtets  for 
her  two  children,  who  were  of  the  ages  of  11 
and  18  years  respectively.  ThaX  on  her  re- 
turn, September  22, 1910,  she  boarded  the  de- 
fendant's train  at  Oklahoma  City,  and  deliv- 
ered to  the  conduct(»r  her  tickets  which  called 
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for  Altos  as  her  destination.  She  tesdflee: 
That  on  the  Jonmey  she  asked  the  conductor 
what  time  the  train  would  reach  Altos.  He 
told  her  that  they  wen  due  there  at  5:45,  but 
were  about  two  hoars  late.  Later  she  asked 
the  brakeman  the  Bamft  question,  and  reoelTed 
about  the  same  reply.  Tb&t  some  time  after 
they  had  passed  Headrld;  tbe  last  regular 
stop  before  reactilng  Altos,  she  noticed  the 
door  open,  and  the  brakeman  walked  back  to 
her,  pot  his  hand  on  the  seat,  end  said, 
"Lady,  where  do  you  get  off?"  and  she  re- 
Idled,  "Altus,"  and  he  said,  "This  is  the 
place."  Be  asked  if  she  liad  any  baggage  or 
bundles,  md  she  told  him  she  did,  and  point- 
ed out  her  suit  case  to  blm,  and  began  to 
make  preparations  to  get  off,  end  her  son, 
Tom,  who  was  sitting  In  front  of  her,  said, 
"What  are  you  gtAng  to  do?"  and  she  replied, 
"We  are  at  Altus."  The  brakeman  then  took 
a  portion  of  her  bundles  and  preceded  her 
to  the  door.  She  helped  Tom  out,  and  when 
he  had  alighted  he  said,  "Ttils  Is  not  Altua." 
She  made  him  no  r^y,  but  Annie  wels  heli>- 
ed  oat,  and  she  said,  "Tbts  is  not  Altua,"  and 
Tom  replied,  "I  knew  It  wasnt."  It  was 
dark,  and  she  said  to  the  brakeman,  "This  Is 
not  Altus,"  and  he  said,  "I  beg  your  pardon ; 
you  told  me  you  wanted  to  get  off  at  High- 
tower's  Switch and  I  said,  "I  didn't  know 
there  was  such  a  place,"  and  said,  "Wliat  am 
I  going  to  do?"  and  he  Just  gave  his  signal 
and  "left  his  stool  there  that  yon  step  out  on." 
She  said,  when  she  saw  he  had  left  the  stool, 
Ehe  expected  them  to  return ;  but  they  went 
OQ  and  left  her  and  the  two  children  In  the 
dai^  niAt  she  did  not  know  where  she  was. 
There  waa  no  depot  there,  no  other  parson 
there,  and  no  house  or  habitation  In  sight 
She  plAed  up  her  baggage  and  went  down 
the  railroad  until  she  came  In  sight  of  a 
light,  which  seems  to  have  been  about  one- 
half  mile  from  the  switch,  and  which  proved 
to  be  the  section  house.  She  procured  lodg- 
ing there  for  herself  and  the  children  for  the 
ni^t,  for  which  she  paid  60  cents,  and  pro- 
cured a  snrrey  to  come  from  Altus  the  next 
day  for  her.  She  claims  the  walk  and  car- 
ry^g  her  baggage  caused  her  foot  to  give  her 
inin;  that  when  the  train  left  and  she  dis- 
covered ber  sltoatton,  she  gare  away  to  her 
feelings,  and  was  In  distress.  The  conductor 
testifies  tbat  some  lady,  after  leaTing  Snyder, 
had  told  him  she  wanted  to  get  off  at  the  sec- 
«id  crossing  beyond  Hlghtower's  Switch; 
that  he  told  her  he  could  not  let  her  off  there, 
tmt  would  let  her  off  at  the  switch,  and  she 
toM  him  sbe  believed  she  would  get  off  there ; 
aod  he  told  the  brakeman  that  he  had  a  lady 
for  Hightower*s  Switch,  and  when  they  ar- 
rived at  Hightower  he  waa  at  the  front  of 
the  car,  it  was  dark,  and  he  saw  a  lady  getting 
off,  and  did  not  know  he  was  unloading  the 
wroDg  woman.  The  brakeman  said  the  con- 
doctor  told  him  there  was  a  woman  and  two 
Uds  to  get  off  at  Hightower ;  that  when  the 
■fgnal  was  glren  to  stop,  he  saw  the  plaintiff 
naUng  a  more  like  she  was  going  to  get  offi 


axid  Mked  ber  If  sbe  wu  colng  t»  gat  oU  . 
Hiere»  and  she  aaid,  "Tea;"  that  be  never  told 
her  that  waa  Alttu,  and  lOie  never  told  blm 
Altus  was  ber  destination;  that  he  had  no 
converaatlo&  witb  her,  and  deniea  she  told 
him  that  she  wanted  to  go  to  Altus,  after  abe 
alighted  from  the  train,  and  tbat  before  Btoi;>- 
ping  be  announced  the  name  of  the  swUch, 
and  deniea  leaving  the  stool  "Oa  plaintiff  in 
rebuttal  says,  if  he  announced  the  name  of 
the  switch,  she  never  heard  it,  and  reafBrms 
ber  statements  given  in  ber  former  testimcxiy. 
The  station  agent  at  Altus  testified  tbat  the 
son,  who  was  18  years  old,  should  have  paid 
full  fare  of  f34.40  for  his  ticket,  Instead  of 
$17^. 

We  deem  it  unnecessary  to  go  into  Qie  de- 
tails of  the  pleadings  at  this  time.  The  pe- 
tition contains  the  usual  allegations,  asking 
for  damages,  for  her  expenditures,  for  i»hy^- 
cal  pain  and  suffering,  for  mental  anguish, 
and  fbr  exemplary  damages.  Hie  answer  la 
a  general  denial,  conntendalm,  and  set-off, 
end  asks  Judgment  against  the  plaintiff  for 
$17.20,  the  amount  alleged  to  be  due  1^  rea- 
son of  tbe  13  year  old  son  riding  on  half  fare, 
when,  It  la  alleged,  he  should  have  paid  full 
fara  For  reply,  plaintiff  pleads  a  gener- 
al denial,  and  that  the  matter  pleaded  as 
counterclaim  and  set-off,  in  defendant's  an- 
swer, does  not  grow  out  of  tbe  transaction 
upon  wbich  tbe  plaintiff  bases  her  suit  The 
case  was  tried  to  a  Jury,  which  returned  a 
verdict  In  fovor  of  plaintiff  for  fSOO,  upon 
which  Judgment  was  rendered,  and  from 
which  the  defendant  appeals  to  this  court. 
Of  the  errors  assigned  tbere  are  but  four  urg- 
ed In  defendant's  brlet  Of  these,  the  first 
and  second  may  be  considered  tt^ether. 

[1]  nie  first  being  the  damages  are  ex- 
cessive and  appear  to  have  been  given  under 
the  infinenoe  of  passion  and  prejudice;  and 
the  second  that  the  verdict  Is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law. 
We  have  examined  the  evidence  carefully 
and  find  that  the  issues  of  fact  were  sharply 
drawn.  One  state  of  facts  was  testified  to 
positively  by  the  plaintiff,  and  sbe  waa  equal- 
ly as  positively  contradicted  by  the  brakeman 
upon  almost  every  statement  she  made.  The 
Jury  had  to  disregard  the  testimony  of  one 
or  tbe  other.  Both  could  not  be  true.  There 
was  no  common  ground  upon  which  they 
could  harmonize  the  testimony  of  these  two 
vrltnesses.  If  the  one  was  true,  the  other 
was  false.  And  If  the  testimony  of  the  plain- 
tiff be  taken  as  true,  and  the  attempted  ex- 
planation of  the  defendant  be  disregarded, 
then  she  was  entitled  to  recover.  If,  how- 
ever, tbe  brakeman's  testimony  be  taken  aa 
true  and  plaintiff's  evidence  disregarded,  she 
was  not  entitled  to  recover ;  and  the  Jurors, 
who  saw  the  witnesses  on  the  stand,  observed 
their  deportment,  their  candor  or  lack  of  can- 
dor, seem  to  have  believed  the  plaintiff,  and 
to  have  disregarded  the  testimony  of  the 
brakeman.  They  were  the  exclusive  Judges 
of  the  facta  proven,  tbe  credibility  of  the  wit- 
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neasee,  and  the  weight  and  value  to  be  given 
to  their  testimony,  and  they  decided  against 
the  testimony  of  the  brakeman.  And  this 
court  is  bound  by  the  findings  of  the  jury  as 
to  the  facts;  and,  the  plaintiff's  testimony 
being  taken  as  true,  we  do  not  think  their 
verdict  was  excessive,  or  indicated  that  they 
were  influenced  by  passion  or  prejudice. 

[2]  Bven  if  It  be  admitted  that  the  plaintiff 
was  unloaded  at  this  switch  through  mistake, 
yet  when  she  informed  the  defendant's  agent, 
and  made  him  understand  that  a  mistake  had 
occurred,  and  that  Altus  was  her  destination, 
it  was  his  duty  to  have  permitted  her  to  get 
back  on  the  train,  Instead  of  be^ng  her  par- 
don for  the  mistake,  and  signaling  the  train 
to  start,  and  leaving  her  there  alone  in  the 
dark.  We  cannot  agree  with  counsel  that 
it  is  an  Inconseauentlal  matter  for  a  carrier 
to  unload  a  female  passenger,  before  she 
reaches  her  destination.  In  a  strange  place,  In 
the  dark,  with  no  protection,  no  building,  and 
no  habitation  in  sight. 

Counsel  for  defendant  in  their  brief  Invoke 
the  Golden  Rule,  and  seem  to  insist  upon  its 
application  In  their  behalf  by  this  court 
While  It  Is  tme  that  it  is  the  sublimest  doc- 
trine ever  enunciated  for  the  government  of 
human  conduct,  yet  we  are  sorry  to  say  it  is 
not  statutory  in  Oklahoma.  And,  If  it  was, 
we  may  observe,  In  passing,  that  if  It  had 
been  adhered  to  by  the  defendant  at  High- 
tower's  Switch,  it  Is  probable  that  it  would 
not  be  necessary  for  them  to  invoke  It  here. 
St.  L.  &  S.  F.  Ry.  Co.  v.  Yount,  30  Okl.  371, 
120  Pac.  627,  Is  a  case  In  which  a  young 
man  had  purdmsed  a  round-trip  ticket  from 
Lawton,  Okl.,  to  St.  Louis,  Mo.,  and  on  his 
return  the  coiductor  examined  his  ticket, 
and  for  same  reason  which  does  not  clearly 
appear  made  the  remark  "On  the  bum,"  and 
told  the  young  man  he  would  have  to  pay  the 
fare  or  be  ejected.  He  did  not  have  the  mon- 
ey to  pay  the  fare,  and  at  the  next  station, 
without  any  resistance  on  his  part,  or  any 
force  or  insult  on  the  part  of  the  conductor, 
be  was  ejected,  and  remained  there  about 
three  days  before  receiving  transportation 
frcMn  Lawton,  and  a  verdict  in  his  favor  of 
$600  was  sustained  by  this  court.  The  same 
question  was  raised  in  that  case  as  is  now 
under  consideration,  and  Commlssltnier  Har- 
rison, in  a  weIl-oon«idered  <^InIon  in  passing 
upon  the  questlim,  says: 

"The  passenger,  being  guilty  of  no  fault,  was 
expelled  through  the  fault  of  tbe  defendant  com- 
pany, through  its  employes,  and  under  the  weight 
of  autfa(«itieB  is  entitled  to  recover  such  smn  as, 
under  the  evidence,  will  compensate  him  In  dam- 
ages, and  the  insult,  humiliatloQ,  and  wounds 
to  his  feelings  may  be  considered  in  reaching 
an  estimate ;  nor  does  the  fact  that  force,  vio- 
lence, or  assault  was  not  used  because  unneces- 
sary, relieve  the  company  from  liability  for  com- 
pensatory  damages  to  his  feelings.  He  was  told 
by  tlie  conductor  that  he  would  have  to  leave 
the  train,  or  pay  his  fare.  He  had  no  money 
with  which  to  pay  his  fare.  He  had  a  ticket 
which,  but  for  the  fault  of  the  carrier's  agent, 
was  evidence  of  his  right  to  transportaoon ; 
and  the  Cut  tliat  he  left  the  train,  rnther  than 
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proToke  a  breach  of  the  peace,  did  not  Ughtoi 
his  humiliatioQ  nor  palliate  the  wounds  to  Us 
feelings.  Moore  on  Carriers,  887;  Railroad 
Company  v.  Flara,  43  ill.  804,  82  Am.  Dec. 
133;  Curtis  v.  Railroad  Company,  87  Iowa, 
622,  54  N.  W.  330 ;  Railroad  6)mpany  v.  Fix, 
88  Ind.  381,  45  Am.  Rep.  464 ;  Railroad  Com- 
pany V.  Wilaey,  9  Ky.  Law  Rep.  1008 ;  WUson 
v.  Railroad  Company,  5  Wash.  621.  32  Pac  469, 
34  Pac.  146 ;  Jaggard  on  Torts,  vol.  1,  p.  370 ; 
Trigg  V.  Railroad  Company,  74  Mo.  147,  41 
Am.  Rep.  305;  Hale  on  Damages,  261-283, 
and  authorities  cited;  Cyc.  vol.  6,  p.  565,  and 
notes:  Chicago,  etc,  R.  Co.  v.  Holdridge,  118 
Ind.  281,  20  N,  E.  837;  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  vol.  6,  p.  7l8.  Prom  the  above  au- 
thorities, we  are  of  the  opinion  that,  under  t)ie 
evidence  in  this  case,  the  injury  to  plaiatiit's 
feelings  was  a  proper  element  for  compensatory 
damages,  the  amount  thereof  having  been  deter- 
mined by  the  Jury,  from  the  facts,  under  proper 
instructions ;  and,  there  being  no  material  error 
in  the  record,  the  judgment  of  tbe  court  below 
is  affirmed." 

The  facts  In  the  case  at  bar  we  think  pre- 
sent a  much  stronger  case  than  the  one  above 
quoted  from.  This  la  a  woman  who,  with- 
out any  fault  on  her  part,  was  told  she  had 
reached  her  destination.  When  she  alights 
from  the  train  and  sees  tbe  mistake  she  In- 
forms the  defendant  of  tbat  fact,  its  agent 
begs  her  pardon,  assures  her  that  it  Ls  her 
mistake,  tbat  she  told  blm  she  wanted  to 
get  off  there,  signals  a  departure,  moves  on, 
and  leaves  her  there  alone  In  the  dark,  seem- 
ingly indifferent  to  aU  her  rights  and  Its  ob- 
ligations to  her.  Under  these  facts,  we  think 
the  Jury  were  Justified  In  the  verdict  re- 
turned. 

[3]  The  next  assignment  of  wror  Is  "er- 
ror ox  law  occurring  at  the  trial  and  ex- 
cepted to  by  def^dant"  The  first  com- 
plaint under  this  assignment  is  that  certain 
immaterial  evidence  was  admitted  concern- 
ing the  plaintiff's  physical  suffering,  and 
that  it  was  Immaterial  because  It  was  not 
specifically  pleaded.  We  have  examined  the 
evidence  complained  of,  and  the  pleadings  of 
both  parties,  and  think  that  under  the  state 
of  the  pleadings  tbe  evidence  was  admissible. 
Had  the  defendant  wanted  to  be  Informed 
by  the  pleading-  specifically,  as  to  what  her 
physical  suffering  consisted  of.  It  had  the 
right  to  ask  that  the  petition  be  made  more 
definite  and  certain,  and  in  the  absence  of 
such  a  motion  the  court  property  admitted 
the  evidence. 

[4]  The  second  complaint  under  this  as- 
signment is  that  the  court  erred  in  refusing 
to  give  three  requested  instructions.  As  to 
the  first  reqnested  Instruction  counsel  cite  no 
authority  in  support  of  their  contentlfm,  and 
we  shall  consider  It  no  further  than  to  aay 
we  think  it  was  properly  refused. 

The  second  request  Lb  in  effect  that  tbe 
defendant  Is  entitled  to  a  set-off  and  counter- 
claim in  the  sum  of  $17.50  by  reason  of  plaln- 
tlCCs  purchasing  a  half-fare  ticket  for  ber 
son  Tom,  when  she  should  have  purchased  a 
full  fare  ticket  for  blm.  Under  this  assign- 
ment counsel  cite  only  the  statute  on  coun- 
terclaim and  set-off,  and  dte  no  authority  In 
snppwt  of  tbelr  vropoeitlixi  that  it  vas  er- 
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ror  to  refuse  to  allow  a  contract  to  be  set  off 
against  a  tort  Besides  tbe  boy  Is  claiming 
nothing  in  this  action,  and  the  purchase  of 
each  ticket  was  a  separate  contract,  and  no 
fraud  is  claimed  in  the  purchase  of  the  plain- 
tiff" a  ticket  We  think  the  Instructloa  was 
properly  refused. 
The  third  request  Is: 

"Yon  are  instructed  that  while  it  is  the  dut; 
of  the  employes  of  the  carrier  to  announce  the 
station  to  which  they  undertake  to  carry  paa- 
sengers,  it  is  not  required  of  them  that  they 
shall  see  the  passengers  get  oS  at  their  destina* 
tion,  and  a  failure  to  see  that  they  do  get  off  at 
tbdr  proper  destlnstion  gives  no  right  of  action 
against  me  company." 

As  a  matter  of  atntract  law  fbere  la  no 
question  that  this  Instrnctlon  Is  correct  But 
It  is  not  applicable  to  the  facts  In  this  case. 
This  soit  Is  not  based  upon  the  failure  of  the 
defendant  to  properly  call  the  station,  but 
upon  the  fact  that  Uie  d^endanf s  agent  mis- 
directed the  plaintiff,  and  told  the  plaintiff, 
after  being  informed  by  ber  that  ate  wanted 
to  get  off  at  Altna,  "Tbls  Is  the  place.**  And 
upon  the  further  fact  0iat  after  she  had 
alighted  from  the  train,  and  be  bad  been 
told  repeatedly  tiiat  her  destination  was  Al- 
tus,  he  declined  to  correct  the  mlstalce,  and 
permit  ber  to  re-^ter  the  car,  and  left  with- 
out taking  her  on  board,  wholly  unmindful 
of  her  rights,  and  his  obligation  to  her. 

In  Tiew  of  what  bas  been  said  we  deem  It 
unnecessary,  to  consider  the  fourth  assign- 
ment, which  is  that  "the  court  erred  In  over- 
TuUng  defradant's  motion  for  a  new  trial." 

FindlEg  no  prejudicial  error  In  the  record, 
we  recommend  that  judgment  be  affirmed. 

Vmt  CURIAM.  Adopted  in  whol& 


GBTHES  T.  WEST.    (No.  7162.) 
(Supreme  Court  of  Oklahoma.    May  18,  1915.) 

(ByUahut  hy  the  Oouri.) 

X.  Appeal  and  Ebbob  «s»S22  —  Pabtisb  — 

Joint  Judgment. 

All  parties  to  a  joint  judgment  either  ae 
plaintiffs  or  defendants  in  error,  must  he  joined 
In  a  |>rocc«duig  in  error  in  this  court  to  review 
such  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  1796-1797;  Dec  Dig.  «s> 

2.  Appeal  and  Ebrob  ®==>565— Cabb-Made— 

Sebvice— Parties. 

Where  a  judgment  of  the  trial  court  is 
sought  to  be  reviewed  by  means  of  a  petition  in 
error  with  caae-made  attached,  the  caae-made 
must  be  served  upon  all  parties  required  to  be 
joined,  either  as  plaintiffs  or  defendants  in  error, 
in  the  proceeding  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  2507-2514,  2^;  Dec. 
Dig.  ©=9565.] 

Error  from  County  (3ourt  Stephens  Coun- 
ty; J.  W.  Marshall,  Judge. 

Action  by  Henrietta  West  against  0.  L. 
Grimes  and  another.  Judgment  for  plaintiff, 
and  defendant  named  brings  error.  Dis- 
missed. 


B.  B.  Bowling,  of  Lindsay,  and  Obas.  M. 
Anderson,  of  Muskogee,  for  plaintiff  in  error. 
Ohlilon  BUey,  of  Duncan,  for  defendant  in 
error. 

SHARP,  J.  This  action  was  instituted  In 
a  justice  of  tbe  peace  court  of  Stephens 
county,  and  from  the  judgment  there  ren- 
dered appeal  was  taken  to  the  county  court. 
Trial  was  had  August  14,  1014,  resulting  In 
a  judgment  in  favor  of  plaintifr  and  against 
defendants,  C.  L.  Grimes  and  Frank  Good- 
man. A  motion  of  defendant  O.  L.  Grimes 
to  set  aside  the  judgment,  and  for  a  new 
trial,  was  filed  August  15th  and  overruled 
August  20th,  and  from  which  action  of  the 
court  said  defendant  appeals. 

[1,  2]  Defendant  in  error  Ilenrletta  West 
has  filed  a  motion  to  dismiss  the  appeal 
upon  the  ground  that  Frank  Goodman,  who 
was  a  party  defendant,  has  not  been  served 
with  case-made  In  this  action.  An  examina- 
tion of  the  record  discloses  that  there  has 
been  no  service  of  the  case-made  upon  Frank 
Goodman  or  his  attorney,  and  the  objection 
to  the  consideration  of  the  appeal  must  t>e 
sustained,  for  It  Is  a  well-established  rule  of 
this  court  that  where  a  joint  Judgment  has 
been  rendered  agalust  two  defendants,  they 
must  be  joined  In  a  proceeding  in  error  In 
this  court  either  as  plaintiffs  or  deffflidants 
In  error,  before  such  Judgment  can  be  re- 
viewed; and,  where  tbe  review  Is  sought 
by  means  of  a  petition  in  error  and  case- 
made,  service  of  the  case-made  within  the 
time  prescribed  Xxj  statute  must  be  had  ui>on 
each  of  them  or  th^  attorneys.  A  failure 
so  to  serve  the  case-made  upon  a  party  to  a 
joint  judgment  who  will  necessarily  be  af- 
fected by  a  reversal  there<tf  defeats  the  ju- 
risdictirai  of  the  anqpellate  court  and  pre- 
vents a  review  of  tbe  judgment.  Humphrey 
et  al.  V.  Hunt  9  Okl.  197,  59  Pac.  971; 
American  Nat  Bank  of  McAlester  et  al  v. 
Mergentbaler  Linotype  Co.,  SI  Okl.  533,  122 
Pac.  507 ;  Appleby  et  al.  v.  Dowden,  35  Okl. 
707,  132  Pac.  849;  School  Dist  No.  29,  Mc- 
clain County  V.  Flrat  Nat  Bank,  40  OkL 
568,  139  Pac.  989;  Tucker  v.  Hudson  et  aL, 
88  Okl.  700,  134  Pac.  21;  Bowles  et  aL  T. 
Cooney  et  aL.  146  Fa&  22L 

For  the  failure  to  serve  casfr-made  upon 
defendant  In  error,  Frank  Gk>odman,  the  ap- 
peal is  dismissed. 


CALLAHAN  v.  CALLAHAN.    (No.  7116.) 

(Supreme  Court  of  Oklahoma.   April  27,  191!L 
Behearing  Denied  June  S,  1915J 

/'SyUabM  fry  Oo^.) 

1.  APFEAt.  and  EbBOB  4s>601— PBEffiNTATION 

FOB  BEVIBW— BeCOBD. 

The  filing  of  a  petition  in  error  in  this  court 
without  a  case-made  or  transcript  of  the  record 
attached  thereto  is  not  sufficient  to  authorize  the 
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Supreme  Coart  to  review  any  of  th«  errors  al- 
leged,  and  tbe  proceedintr  will  be  diBmissed. 

lEA.  Note.— For  other  caaes,  see  Appeal  and 
Error.  Cent.  DS^  H  2651-2608 ;  Dec.  Dig.  ^ 
601.] 

2.  Appbax  and  Ebrob  «=»516>  6T1— Record 
PBOPE&— What  Comstituti*— Bkvikw. 

In  this  juriediction  it  is  unLfocmly  held 
that  tbe  record  proper  ig  made  up  of  the  peti- 
tion, process,  return,  pleadings  subsequent  there- 
to, reports,  verdicts,  orders,  and  judfjmenta; 
and  a  transcript  thereof,  when  filed  in  this  court 
with  a  petition  in  error,  will  confer  jurisdic- 
tion on  tbe  Supreme  Court  to  review  any  errors 
apparent  on  the  face  thereof. 

[Ed.  Note.— For  other  casea,  sw  Appeal  and 
Error,  Cent.  Die.  U  2832^^340,  2SB7-2872; 
Dec.  Dig.  «=»516,  671J 

3.  Appeal  and  Ebbob  0=)»671— 'TEbarboexft 

OF  THE  ReCOBD." 

A  certified  copy  of  the  final  order  or  judg- 
ment in  a  case  is  not  a  transcript  of  the  record 
within  tbe  meaning  of  tbe  foregoing  rule. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2867-2872;  Dec.  Dig.  ^ 
671.] 

Orror  from  Dlatrlct  Govt,  Logan  County; 
A.  H.  Huston,  Judge. 

Action  between  Henry  Callahan  and  Tena 
Callalum.  From  tbe  Judgment  the  party 
first  mentioned  brings  error.  Dismissed. 

Milton  Brown,  of  Ontbrte,  for  plaintiff  In 
error.  Walter  T.  Warren,  of  Gntbrle,  for 
defendant  In  error. 

HARDY,  J.  Plalntlfl  In  error  filed  petition 
In  error  In  this  court  on  January  20,  1915, 
from  which  it  appears  tbat  on  the  22d  day 
of  September,  A.  D.  1914,  defendant  In  error 
procured  a  judgment  and  decree  of  divorce 
against  said  plaintiff  In  error  In  tbe  district 
court  of  Logan  county,  and  on  tbe  Ist  day 
of  October,  1914,  a  motion  for  a  new  trial 
was  overruled  and  time  granted  to  prepare 
and  serve  case-made.  It  is  further  alleged 
in  tbe  petition  in  error  tbat  case-made  was 
served  in  due  time,  but  tbat  transcript  of  the 
testimony  was  not  contained  therein,  for  tbe 
reason  tbat  plaintiff  in  error  was  unable  to 
get  same  from  tbe  official  court  reporter, 
and  on  January  18,  1916,  tbe  time  for  settle- 
ment of  case-made  was  extended  to  March 
19,  1910,  which  was  more  than  four  months 
after  date  of  tbe  order  overruling  the  motion 
for  a  new  trial.  Plaintiff  in  error  attaches 
to  his  petition  In  error  certified  copy  of  tbe 
judgment  and  decree  of  divorce,  which  is 
properly  certified  by  tbe  clerk  of  tbe  court 
In  which  the  decree  was  rendered.  He  also' 
attaches  thereto  what  be  denominates  "com- 
pared and  sworn  copies  of  the  pleadings  In 
said  cause,  and  the  notice  of  appeal"  which 
are  verified  by  affidavit  of  Milton  Brown,  at- 
torney for  plaintiff  In  error.  A  motion  to 
dismiss  was  filed  upon  tbe  ground  tbat  tbe 
purported  transcript  is  not  properly  certified 
in  accordance  with  rule  16  (137  Pac.  x). 
The  only  certificate  attached  to  the  purport- 
ed transcript  of  the  proceedings  Is  as  follows: 

"That  the  above  and  foregoing  copy  of  the 
petition,  answer,  and  cross-petition,  amendment 


to  answer,  and  cross-reply,  motion  for  new  trial 
by  defendant,  and  notice  of  appeal  are  identical 
copies  of  those  appearing  in  tbe  case-made, 
above  mentioned,  and  that  said  copies  are  true 
copies  of  the  original  thereof,  with  iudprsementa 
thereon." 

This  certlflCBte  Is  signed  and  sworn  to  by 
Milton  Brown,  attorney  fOr  plaintiff  in  errw, 
before  a  notary  public. 

[1]  The  motion  to  dlsmlai  must  tw  sns- 
talned.  Hie  filing  of  a  petltl<m  In  enot  In 
this  court  without  a  transcript  ot  tbe  record 
or  casMuade  attadwd  tbaeto  is  not  snffl- 
lAmt  to  authorise  tbls  court  to  rerlew  any 
of  tbe  errors  alleged,  and  the  proceeding 
will  be  dismissed.  Denny  t.  Wright  et  aL, 
13  OkL  256. 74  Pac.  104;  Wade  et  aL  t.  Mltcb- 
ell,  14  OkL  168,  79  Pac.  OS;  WlUIamson  r. 
Williamson,  Iff  OU.  680,  83  Fac.  718;  hieoh 
more  et  al.  r.  Glren,  40  <^  360,  138  Fac. 
153. 

There  Is  no  case-made  attached,  but  the 
allegation  Is  made  that  same  wiU  be  attadied 
when  pri^ierly  settled  and  signed  by  the 
trial  court  By  section  ^71,  Ber.  Laws  iBlO, 
it  1b  required  that  proceedings  to  reretse  a 
decree  of  divorce  must  be  brought  irlthln 
four  numtbs  from  the  date  of  the  orAer  com- 
plained of.  The  order  extraidlng  tbe  time 
for  settlement  to  Uarch  19,  1915,  extended 
the  same  beyond  four  monthhs  from  tbe 
date  of  Uie  rader  overruling  the  motiim  for 
a  new  trial,  and  a  settlement  of  Uie  case- 
made  by  the  court  after  tbe  eiplratlon  of  the 
time  fixed  by  law  would  be  a  nullity,  and  to 
attach  sanie  would  not  avail  anythli^  Beed 
V.  Wolcott,  40  Okl.  461,  139  Pac.  318;  Mem- 
phis Steel  Constmctlim  Co.  v.  Hutchison.  147 
Pac.  771,  not  yet  (Adally  leprnted. 

[2]  Under  the  uniform  mllngs  in  this  ju- 
risdiction the  record  ptcjfet  la  made  up  of 
tbe  petition,  the  process,  lelnm,  pleadings 
subsequent  thereto,  reports,  Terdlcts,  orders, 
and  judgments,  and  a  transcrUit  Oieretrf; 
wboi  accompanied  by  a  petition  in  error, 
would  authorize  Uie  Supreme  Court  to  review 
any  errors  apparent  there<m.  Sectlao  5146, 
Ber.  Laws  1910;  IMbal  Derelopmait  Co. 
T.  White  et  aL,  28  Okl.  625, 114  Pac.  736. 

[3]  A  ju^ment  and  decree  certiOed  by  tb9 
clerk  is  not  sufficient  as  a  transcript,  and 
does  not  contain  tbe  matters  necessary  to  be 
Induded  In  a  transcript  in  (Hrder  for  the  Su- 
preme Court  to  rerlev  errors  apparent  on 
the  record. 

Tta  petition  In  wrar  is  tberefbia  dismias- 
ed.  All  U»  Justices  concur. 


EABLBOBO  TP.  et  al.  v.  BOWABD  et  aL 

(No.  6942.) 

(Supreme  Court  of  Oklahoma.   May  1%  1915.) 

iNJUNonoN  «3»17— Qvo  Waibaiito  cjujO 
Oboanization  or  Township— Bnn;oT  to 

Detebmink  VixiorrT. 

After  a  municipal  township  has  been  or- 
ganized, QUO  warranto  Is  the  proper  remedy  to 
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detuniin«  the  quflstion  of  Its  l«gal  «iuteiioe  or 
the  TBlidit;  of  it»  orgaitiiation.  The  conrts  are 
without  power  bo  to  do  by  injunction  or  to  re- 
strain exiftioc  offioen  mm  aerdaiiis  their 
proper  functluu. 

IKd.  Note.— For  other  caaea,  lee  Injunfitioii. 
Cent.  Dig.  IS  146.  147:  Dec.  Dig.  «=>77:  Quo 
Warranto,  Cent.  l>ig.  |  8;  Dec  Di^.  «=»8.] 

Brror  from  District  Conrt,  Pottawatomie 
County ;  Cbas.  B.  Wilson,  Judge, 

Action  by  Earlboro  Townslilp,  a  munici- 
pal corporation,  and  others,  against  R.  L. 
Howard  and  others,  Board  of  County  Com- 
missioners of  Pottawatomie  County,  and  oth- 
ers. Jadgmemt  tor  d«fendanta,  and  piftin- 
USb  bring  error.  AiBrmed. 

T.  G.  Gntlip,  of  Tecnmseh,  for  plalntlfFs  in 
error.  Lydlck  &  Eggerman,  of  Shawnee,  tor 
defendants  In  errwr. 


TURNBB.  J.  Oliis  cause  Is  here  on  error 
from  the  district  court  of  Pottawatomie 
county.  The  petition  was  filed  by  Earlboro 
and  Forest  townships,  municipal  townships  in 
said  connty,  and  one  Oarrall  and  another 
Blppy,  resident  taxpayers  of  said  townsblpe 
respectively,  against  the  board  of  county 
commissioners,  the  clerk,  the  treasurer,  and 
the  county  assessor  of  that  county.  The  ob- 
ject of  the  suit  was  to  prevent  the  attempted 
organization  of  Rock  Creek  township  out  of 
portions  of  Earlboro,  Forest,  and  Davis  town- 
ships, end  to  question  its  le^I  existence. 
The  prayer  of  the  amended  petition  In  effect 
was  that  said  commissioners  and  all  defend- 
ants be  temporarily  enjoined  (which  was 
done)  from  the  exercise  of  their  proper  func- 
tlons  in  the  attempted  organization  of  said 
township  or  in  its  recognition  until  the  ques- 
tion of  the  Talldlty  of  the  organization  be 
determined.  By  leave  of  court,  V.  V.  Jones, 
W.  J.  Ingram,  and  R.  L.  Cowan  were  made 
parties  defendant,  whereupon  all  answered, 
in  effect,  that  prior  to  the  filing  of  the  peti- 
tion the  township  had  already  been  organized 
pDTBDant  to  ptroper  proceedings  of  the  connty 
flomiDissloncrB,  which  they  set  up  and  relied 
upon;  that  said  defendants  were  the  duly 
elected.  Qualified,  vid  acting  board  of  trustees 
ot  said  town8hiI^  and,  among  other  things: 

"niat  the  board  of  connty  commissioners  by 
doe  and  legal  order  in  doe  and  legal  session, 
created  Rock  Creek  township  and  that  Bock 
Creek  towndip  has  since  been  organized  and 
aercised  the  functions  of  a  township,  and  as  a 
township  had  made  its  levy  and  the  levy  has 
been  passed  by  the  excise  board,  the  taxes  have 
wen  levied  for  said  township,  they  are  now  in 
me  iiands  of  the  county  treasurer,  the  township 
K»id  has  created  obligations  and  issued  war- 
rantg  tlierefor,  all  of  which  was  legally  and 
properly  done,  and  there  are  warrants  outstand- 
ing acainat  tiag  money  in  the  hands  at  th«  coua- 
trtKssnrer.  •  • 

After  much  unnecessary  pleading,  a  reply 
waa  filed,  and  there  was  trial  to  the  court, 
who,  In  his  flndli^  of  fact  and  conclusions 
ot  law,  specifically  found  each  Issue  In  favor 
<f  defimdants,  dissolved  the  temporary  In- 


junction, dismissed  the  bill  for  want  of  equi- 
ty, and  plaintiffs  bring  the  case  here. 

The  findings  of  fact  were  supported  by  evi- 
dence, and  the  court  did  not  err  in  his  con- 
clusion of  law  that  plaintiffs  were  not  en- 
titled to  the  relief  sought.  This  for  the  rea- 
son sUted  in  32  Cyc.  1424: 

"Quo  warranto  is  th«  proper  remedy*  and  in 
the  absenea  of  statute  the  ezcluslTe  proceeding 
to  determine  the  question  of  the  legal  existence 
or  validity  of  the  organization  of  a  mnnlcipal 
corporation,  such  as  a  city  or  Ullage,  a  towit- 
ship,  or  a  school  district.   •   •   * " 

In  State  ex  rel.  Standeren  et  al.  v.  Arm- 
strong et  aL.  27  OU.  810^  117  Pac.  S32,  we 
said: 

"Ford  V.  Farmer  et  al.,  9  Hump.  (Tenn.)  152, 
was  a  bill  in  chancery  by  a  resident  of  that 
part  of  Hancock  county  takoi  from  Hawkins 
county  against  the  commissioners  appointed  by 
act  of  the  Lregislature  to  organiKe  Hancock  coun- 
ty. The  object  of  the  bill  waa  to  prevent  the 
organization,  and  it  prayed  that  said  commis- 
sioners be  enjoioed  from  proceeding  furUier  to 
organize  the  same,  and  that  the  sheriff  clerk, 
and  other  officers  elected  therein  be  enjoined 
from  the  execution  of  their  respective  functions. 
The  answer  to  the  bill  set  op,  among  other  de- 
fenses, in  effect,  that  prior  to  the  filing  of  the 
bill  said  count;  had  already  been  organized  by 
osid  commissioners',  that  their  fusctions  were 
at  an  end;  that  a  full  complement  of  officers 
had  been  elected  therein  and  the  county  machin- 
ery put  in  operation.  There  was  a  decree  for 
plaintiff,  in  effect,  that,  for  certain  reasons,  said 
county  was  unconstitutionally  established,  and 
defendants  perpetually  'enjoined  from  the  organ- 
isation of  the  county,  and  the  same  declared  to 
be  'unconstitutional  and  void.'  On  appeal  the 
Supreme  Court  held  not  so,  but  that  said  county 
had  already  been  organized  when  assailed  by  the 
bill:  that  after  such  organization  a  court  of 
chancery  had  no  power  to  abolish  it  or  restrain 
its  officers  from  executing  their  several  func- 
tions—and reversed  the  decree  of  the  chancellor 
and  dismissed  the  bilL" 

The  Armstrong  Case  was  an  original  pro- 
ceeding In  this  court  on  behalf  of  the  conn- 
ty attorney  and  the  board  of  county  commis- 
Bioneis  of  Kiowa  county  against  three  per- 
sona claiming  to  hold  the  office  of  county 
coDunlssionera  and  certain  other  persons 
claiming  to  be  the  other  officers  of  Swanson 
county  (newly  created  out  of  Kiowa  and  Co- 
manche counties),  to  enjoin  them  from  receiv- 
ing from  the  officers  of  Kiowa  county  certain 
properties  of  Kiowa  county  claimed  by  them 
to  be  the  property  of  Swanson  county,  pend- 
ing the  determination  of  quo  warranto  pro- 
ceedings brought  elsewhere  to  determine  the 
validity  of  the  organization  of  Swanson  coun- 
ty- In  that  case,  assuming  that  we  had  origi- 
nal Jurisdiction  to  entertain  the  proceedings, 
we  held,  the  proceedings  for  the  organization 
at  Swanaon  county  being  fair  on  their  face, 
that  the  officers  of  that  county  were  de  facto 
officers  and  the  writ  would  not  lie  to  restrain 
them  in  the  discharge  of  th^r  duties  as  de 
facto  officers  of  that  county.  In  that  case,  as 
we  cited  abundaut  authority  to  the  effect  that 
after  the  organization  of  a  municipality  a 
court  of  chancery  has  not  [tower  to  abolish 
It  tet  restrain  Its  officers  tcom  ezercSalng  thetr 
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respective  ftmctlons,  we  bold  here  tbat  the 
court  was  right  in  rendering  the  Jadgment 
complained  of,  and  hence  the  same  Is  af- 
firmed.  All  the  Justices  concur. 


OITT  OP  WOODWARD  v.  BOWDEB. 
(No.  3969.) 

(Snpreme  Ooort  at  Oklahoma.   Maj  18,  1915.) 
(JSyllabua  by  the  Court.} 

1.  MUNIOIPAI.    COBPOBATIONS  €=>T6S— 'SIDE- 
WALKS—CaBE  KsguiRBD. 

A  municipal  corporation  must  exercise  or- 
dinary care  to  know  the  condition  of  its  side- 
wallia  in  respect  to  their  safety  for  ordinary 
proper  use  and  to  keep  them  in  a  reasonably 
safe  condition  for  such  use. 

[Bd.  Note,— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  1012-1816;  Dec 

2.  Municipal  Oobpobations  ^=»763— Side- 
WAX.K8— Case  Requibed. 

A  municipal  corporation,  with  actual  or 
constructive  knowledge  that  its  sidewalk  is 
not  reasonably  safe  for  ordinary  proper  use,  is 
in  duty  bound  to  exercise  ordinary  care  to  make 
the  same  reasonably  safe  within  a  reasonable 
time,  and,  in  the  meantime,  if  reasonably  nec- 
essary to  constitute  ordinary  care,  to  use  bar- 
riers or  warning  signals,  or  both,  to  prevent 
injury  from  their  ordinary  proper  use. 

(a)  A  breach  of  such  duty  proximately  re- 
sulting in  injury  to  one  in  the  ordinary  proper 
use  of  the  sidewalk  is  actionable  negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  S|  1612-1615;  Dec. 
Dig.  «»763J 

3.  Mdnicipai.  CoBpouTxoira  «s»788— Dkikc- 

TIVB    SiDEWAUC  —  NonCB  —  LlABILITT  FOB 

Pebsonai.  Injubies. 

Kxcept  when  a  sidewalk  has  been  rendered 


constructive. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §8  1641-1643,  1646, 
1052;  Dec.  Dig.  ^7«8.] 

4.  MUNXCIPAL  CoaPOEATIONS  €=»788,  816  — 
Nequobhce  —  Breach  «f  Dutt  —  Unbavk 
Sidewalk— Notice— Petition. 

As  against  a  general  demurrer,  the  fact 
tbat  a  municipality  had  notice,  actual  or  con- 
structive, that  its  sidewalk  was  not  in  a  rea- 
sonably safe  condition,  in  respect  to  a  danger- 
ous cleft  or  cavibr  therein,  is  sufficiently  alleg- 
ed in  a  petitton  by  necessary  implication  from 
an  allegation  therein  that  such  municipality 
unlawfoliy  and  negligently  suffered  such  side- 
walk to  be  and  remam  In  bad  and  unsafe  re- 
pair,  and  wrongfully  and  neglij^cntly  suffered 
such  opening  to  be  and  remain  open  and  un- 
guarded in  the  nighttime,  etc. 

(a)  Actionable  negligence  arises  only  upon  a 
breach  of  duty,  and  the  duty  Itself  in  sach  case 
does  not  arise  until  the  municipality  has  had 
sufficient  notice,  actual  or  constructive,  that  the 
sidewalk  is  not  reasonably  safe. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ^  1641-1643,  1640, 
1652.  1711-1716,  1718,  1720-1723;  Dec.  Dig. 
«5>7S8,  816.] 

5.  HUNIClFAXi  COBFOEATIONS  ^a821— NeQU- 

OENCB  ®=>2  —  Unsafe  Sidewalk  — Notice 
— OujEsnoN  FOB  Jury. 

The  existence  of  the  fact  of  actual  notice, 
or  of  facts  oonatractiTely  equivalent  as  matter 


of  law  to  actnal  notice,  as  well  as  the  reason- 
able Bufficleocy  of  the  measures  taken  to  prevent 
injury  from  an  unsafe  condition  of  a  stdewatk, 
are  ordinarily  questions  lot  the  fury  to  deter- 
mine. 

[Ed.  Note. — For  other  cases,  see  Hunictpal 
Corporations,  Cent.  Dig.  U  1745-1757!  Dec. 
Dig.  ^=>8ZV,  Negligence.  Cent  Dig.  H  >•  4; 
Dec.  Dig.  «s»2.1 

6.  MUNICIPAX.  COBFOBATZONS  4=»790  —  TTH- 
BAFB  SiDBWALSa  —  NOTIGB  —  TO  WHOH 
GITEB. 

Notice  that  a  sidewalk  is  not  in  a  reason' 
ably  safe  condition  is  required  to  some  officer 
or  agent  of  the  city  whose  duty  In  some  way 
relates  to  the  care  of  its  streets,  to  be  binding 
upon  the  city. 

(a)  Notice  to  such  officers  as  marshal  or  nUcbt 
watchman  is  not,  ordinarily,  notice  to  the  city, 
unless  they  are  authoriaed,  as  by  the  council 
or  msyor.  to  observe  and  report  or  otherwise 
preventively  act  in  respect  to  such  condition 
or  the  danger  therein. 

[Ed.  Note.— For  other  esses,  see  Municipal 
Corporations,  Gent  Dig.  i|  1646,  1646;  Dec 
Dig.  «=3790.] 

7.  TBIAL  <t=^234— iNSTBUCnONB— BUBDEN  OTT 

Pboof. 

The  burden  of  proof,  as  It  affects  the  duty 
of  tbe  jury  in  respect  to  its  action  upon  either 
its  mere  nonbeliet  or  its  positive  disbelief  of 
essential  affirmative  allegations  of  a  plaintiff, 
put  in  issue  by  mere  denial  on  the  part  of  the 
defendant,  never  shifts  from  tbe  former  to  tbe 
latter,  bat,  to  entitie  plaintiff  to  prevail  on 
such  an  issue,  the  evidence  must  preponderate 
in  his  favor  after  it  is  all  in ;  and  it  Is  there 
fore  prejudicial  error  to  instruct  the  jury  to 
the  effect  that  after  plaintiff  has  adduced  evi- 
deace  establishing  his  case,  the  verdict  must  be 
for  him,  unless  the  defendant  adduces  a  pre- 
ponderance of  evidence  against  tbe  same. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  534-^38.  066 ;  Dec.  Dig.  «=>234.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Woodward  Coun- 
ty; James  B.  Cullison,  Judge. 

Action  by  William  O.  Bowder  against  the 
City  of  Woodward,  a  municipal  corporation, 
for  i>ersoual  injuries.  Judgment  for  plain- 
tlft,  and  defendant  brings  error.  Reversed 
and  remanded. 

Chas.  Swlndall  and  Chas.  R.  Alexander, 
both  of  Woodward,  and  Ghaa.  H.  Woods,  of 
Oklahoma  City,  for  plaintiff  In  error.  "R. 
H.  NlcholB  and  William  Petowi,  both  of 
Woodward,  for  dtfoidant  in  error. 

THACKER,  a  Plaintiff  in  error  wUl  be 
designated  as  defendant,  and  defendant  in 
error  as  plaintiff.  In  accord  with  their 
respective  titles  In  the  trial  court  The  es- 
sential facts,  when  not  stated,  will  be  under- 
stood from  the  propositions  discussed  and  the 
coDcluslona  thereon  reached  In  this  opinion. 
Tbe  plaintiff  recovered  judgment  for  $15,000 
for  personal  Injuries. 

[1]  A  municipal  corporation  must  exen^se 
ordinary  care  to  keep  Its  sidewallu  in  rea- 
sonably safe  condition  fur  their  ordinary 
proper  use  (Town  of  Nornian  v.  Teel,  12  OkL 
69,  69  Pa&  791;  City  of  Guthrie  v.  Flncb,  13 
OkL  496,  75  Fac.  288;  City  of  Stillwater  v. 
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SviBber.  16  OU.  686,  85  Pac.  UIO;  City  of 
Oklahoma  City  y.  Beed,  17  OkL  618,  87  Fac. 
ei6.  33  L.  O.  A.  [N.  S.]  1083;  City  of  Hugo  t. 
Nance,  39  OkL  640,  135  Fac.  349;  Town  of 
Sallisaw  T.  Ritter,  42  Okl.  62G.  142  Fac.  391) ; 
and  this,  of  course,  requirea  of  it  ordinary 
care  to  know  the  condition  of  the  same  in 
respect  to  Uielr  safety  (4  Dillon,  Municipal 
Corporations  [5th  Ed.]  i  1718;  Sutton  t.  Sno- 
homish. 11  Wash.  24,  39  Pac.  273,  48  Am. 
St.  Rep.  847 ;  Cl^  of  Gntbrle  t.  Finch,  au- 
pra). 

[1]  When  a  municipal  corporation  has,  or 
by  the  exercise  of  ordinary  care  would  have 
had,  actual  knowledge  that  the  sidewalk  is 
not  in  a  reasonably  safe  condition — that  is,- 
when  it  has  actual  or  constructlTe  knowledge 
thereof — It  la  in  duty  bound  to  exerdae  or- 
dinary care  (Including  action  within  a  rea- 
sonable time,  and  when  reasonably  required, 
as  to  iiarriers  or  warning  signals,  or  both,  to 
prevoit  injury  to  rightful  users  in  the  mean- 
tlme)  to  make  the  same  reasonably  safe. 
A  breadi  of  duty  In  this  respect  proximately 
resulting  In  Injury  to  one  in  the  rightful  use 
of  the  sidewalk,  who  la  not  shown  to  be 
guilty  of  contributory  negligence,  is  action- 
able negligence.  See.  besldea  Che  cases  dted 
supra,  the  following  authorities:  4  DUIou, 
Municipal  Corporations  (6th  Ed.)  H  166S, 
1712,  1717-1719;  28  Cyc  1368-1366;  notes 
to  EUm  7.  Mt  Sterling,  182  Ky.  667,  U7  8. 
W.  250,  20  L.  R.  A.  CN.  S.)  612-769,  particu- 
larly page  6S9. 

[I]  That,  except  when  the  sidewalk  has 
been  rendered  unsafe  by  the  direct  act,  order, 
or  authority  of  the  municipal  corporation,  it 
is  not  liable  for  an  unsafe  condition  of  the 
same  of  which  it  has  no  notice,  actual  or 
coDstmctlre,  wilk  be  seen  from  an  examina- 
tion of  the  foregoing  authorities,  particu- 
larly the  following:  Town  of  Norman  v.  Teel, 
supra ;  City  of  Guthrie  v.  Finch,  supra.  Al- 
so see  Town  of  Fairfax  t.  GIraud,  35  Okl. 
659,  131  Pac.  159. 

[4]  The  OTemillng  of  a  general  demurrer 
to  the  plaiutlfTa  petition,  asking  damages 
for  personal  injuries  alleged  to  have  proxi- 
mately resulted  from  an  unsafe  condition  of 
defendant's  sidewalk,  Is  assigned  as  error  by 
the  defendant;  it  being  contended  that  the 
fallowing  allegations  In  the  petition  do  not 
charge  it  with  actual  or  constructive  notice, 
nor  with  any  notice  of  the  condition  of  the 
sidewalk: 

"That  said  defendant,  not  regarding  its  duty 
in  ttiat  behalf,  *  *  *  unlawfully  and  negli- 
Cently  suffered  an  opening  *  •  •  in  said 
^ewalk,  •  •  •  and  •  •  •  wrongfully 
and  negligently  suffered  said  sidewalk  to  be 
and  remain  in  bad  and  unsafe  repair  and  coo- 
diti<ni  by  then  and  there  wrongfully  and  negli- 
goitly  suffering  said  opening  in  said  sidewalk 
to  be  Bod  remain  open  and  unguarded  in  the 
nighttime  *  *  *  with  no  warning  thereat. 
•  •  • 

As  actionable  negligence  arises  only  upon 
a  breadi  of  duty,  and  the  duty  Itself  does 
not  arise  until  the  municipality  has  kuowl- 
cdge,  actual  or  conrtructlTe»  that  the  side- 


walk is  not  reasonably  safe,  the  forcing  al< 
legations  clearly  and  necessarily  Imply  that 
the  defendant  had  such  notice,  and  the  court 
did  not  err  in  overruUng  the  demurrer.  The 
case  of  Town  of  Sallisaw  v.  Rltter,  supra, 
and  the  case  of  City  of  Guthrie  v.  Finch,  su- 
pra, show  that  such  an  auction  Is  sufQ- 
cient,  as  against  a  general  demurrer,  al- 
though the  question  did  not  arise  upon  a 
demurrer  in  the  latter  case. 

[E]  As  to  whether  the  city  had  actual  no- 
tice, or  as  to  whether  there  are  facts  con- 
stimctlvely  equiralent  to  notice,  is  ordinarily 
for  the  Jury  to  determine.  Town  of  Norman 
V.  Teel,  supra. 

[Ij  Notice  of  irach  unsafe  condition  must 
be  through  some  officer  or  agent  of  the  city, 
whose  duty,  in  some  way,  relates  to  the  care 
of  Its  streets.  28  Cyc.  1397-1399;  Town  of 
Norman  t.  TeeL  supra;  City  of  Savanna  r. 
Trusty,  98  111.  App.  277.  Notice  to  such  of- 
ficers as  the  dty  marshal  or  night  watchman 
in  respect  to  the  uusafe  condition  of  a  side- 
walk is  not,  ordinarily,  notice  to  the  city ; 
but  when  such  o£Qcer  is  authorized,  as  by  the 
city  council  or  mayor,  to  observe  and  report 
or  otherwise  preventively  act  In  respect  to 
such  condition,  or  the  danger  therein,  notice 
to  him  la  sufficient.  Town  of  Norman  v. 
Teel,  supra;  WlUis  v.  City  of  St  Joseph, 
184  Mo.  App.  428,  171  S.  W.  27. 

When  any  such  ofiScer  is  so  authorized 
BpedQcally  in  respect  to  the  known  danger 
of  an  excavation  for  a  building  In  the  course 
of  construction  alongside  a  sidewalk,  or  In 
respect  to  the  erection  and  malntoianoe  of 
a  fence  on  the  line  between  such  excavation 
and  the  sidewalk,  and  such  authorlaatlon 
contemplates  his  constant  vigilance  or  fre- 
queut  observatitm  and  report,  or  other  con- 
stant or  frequent  prevratlTe  action,  he 
^onld  ordinarily  be  deemed  to  be  similarly 
authorized  In  respect  to  an  obvious  danger 
that  lies  in  a  cleft  or  cavity  in  said  sidewalk 
causally  connected  with  such  ^cavatkm, 
and  which  is  about  8H  feet  wide  and  ex- 
tends frcHu  a  depth  of  about  4  feet  at  the 
point  of  intersection  with  such  excavatlim 
to  a  depth  of  about  3^  feet  at  a  point  on 
said  sidewalk  about  2  feet  from  said  excava- 
tion and  about  16  or  18  inches  onto  the  pav- 
ed portion  of  said  sidewalk;  and  notice  to 
such  officer  of  such  cleft  or  cavity  in  said 
sidewalk  would  ordinarily  be  notice  to  the 
dty. 

However,  in  view  of  the  state  of  the  ques- 
tion as  presented  by  the  briefs  and  the  con- 
clusion we  have  reached  upon  a  proposition 
next  hereafter  to  be  discussed,  we  will  not 
critically  consider  the  question  as  to  whether 
there  was  sufficient  evidence  of  notice,  actu- 
al or  constructire,  to  take  the  case  to  the 
jury ;  but  we  will  assume,  without  deciding, 
that  there  was. 

It  may  be  well  to  Inddentally  state  at  this 
point  that  the  parties  engaged  in  construct- 
ing the  building  and  who  made  the  excava- 
tion alongside  the  sidewalk  at  the  dose  of 
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the  day's  work  placed  a  keg  Id  a  part  and  a 
light  board  over  another  part  of  the  cleft  or 
cavity  luto  which  the  plaintiff  stepped  and 
fell  during  the  following  night ;  but  the 
board,  at  least,  had  In  some  unknown  way 
been  removed  In  the  meantime,  and,  If  the 
defendant  had  notice  of  the  condition  of  the 
aidewalk,  it  appears  that  It  would  be  for 
the  Jury  to  say  whether  this  placing  of  the 
keg  and  board  was  a  reasonable  precaution 
against  the  danger  of  Injury  from  such  cleft 
or  cavity.  The  defendant,  It  would  seem,  ai 
between  Itself  and  users  of  the  sidewalk,  whs 
primarily  bound  to  use  reasonable  precau- 
tion against  such  danger.  If  It  had  notice; 
bat,  of  course,  a  precautionary  measure  tak- 
en by  the  parties  who  placed  the  keg  and 
board  should  be  Imputed  to  the  defendant. 

[7]  We  come  now  to  consider  the  assign- 
ment of  error  upon  the  following  Instruction 
given  by  the  court  to  the  Jury: 

"WbUe  yon  are  instmcted  that  the  burden  is 
upon  the  plaintiff  to  establish  his  cass  by  a  pre- 
ponderance of  the  evidmce,  you  are  also  in- 
structed that  if  the  plaintiff  in  the  first  instance 
eBtablished,  by  a  preponderance  of  the  evidence, 
negligence  on  the  part  of  the  defendant,  then 
and  in  that  event  the  burden  shifts  to  the  de- 
fendant, and  it  will  he  incumbent  upon  the  de- 
fendant to  disprove  negligence  on  its  part  by 
a  preponderance  of  the  evidence,  and  if  the  de- 
fendant fails  by  such  preponderance  to  disprove 
negligence  on  its  part  you  should  find  for  the 
^alntiff." 

The  petition  was  the  ordinary  petition  for 
damages  resulting  from  negligence  in  respect 
to  the  condition  of  defendant's  sidewalk ;  and 
the  answer  consisted  of  a  general  and  partlc- 
nlar  denials,  and  allegations  having  the  ef- 
fect of  such  denials,  with  allegations  of  con- 
tributory negligence.  The  issue  being  thus 
made  by  the  pleadings,  the  Instruction  ap- 
pears to  have  been  prejudicially  erroneous. 

The  burden  of  proof,  or,  in  other  words,  of 
going  ahead  with  the  evidence,  to  prevent  an 
adverse  ruling  or  action  by  the  Judge  upon  a 
Question  of  law,  as,  for  Illustration,  upon  a 
demurrer,  or  motion,  or  In  giving  or  refusing 
an  adverse  Instruction  Involving  the  question 
of  who  has  the  burden,  with  its  resultant  ef- 
fect upon  the  verdict  of  the  Jury  in  some  in- 
stances, may  often  shift  from  one  party  to 
the  other  during  the  trial;  but  the  burden  of 
proof  as  it  affects  the  duty  of  the  Jury  in  re- 
spect to  Its  action  upon  the  different  possible 
states  of  Its  own  belief  as  to  essential  affirma- 
tive allegations  put  in  Issue  by  mere  denials, 
or.  In  other  words,  the  risk  of  the  jury's  mere 
uonbellef,  never  shifts,  but  remains  with  the 
party  who  has  it  in  the  first  instance ;  and  in 
the  event  of  the  Jury's  nonbellef,  even  though 
it  does  not  positively  disbelieve  the  plaintiff's 
allegations,  the  verdict  should  be  for  the 
defendant.  4  Wlgmore  on  EJvidence,  §|  24S5- 
24S9 ;  2  Modem  Law  of  Evidence  (Chamber- 
layne)  S8  &38-941 ;  Jones  on  Evidence  (2d  Ed.) 
1 177;  Standard  Marine  Ins.  Oa  t.  Traders' 
Compress  Co.,  148  Fac.  1018. 

nils  insbnctton,  In  ^ect,  erroneoody  re- 


quires the  defen&mt  to  adduce  a  preponder- 
ating quantity  of  evidence  to  defeat  any 
prima  facie  case  that  may  be  established  by 
the  evidence  for  the  plaintiff,  while  under 
the  law  It  was  also  entitled  to  a  verdict  upon 
adducing  a  quantity  merely  equal  in  effect 
upon  the  belief  of  the  Jury  to  that  support- 
ing such  prima  facie  case,  assuming  that  the 
effect  of  plaintiff's  evidence  made  it  necessary 
for  the  defendant  to  adduce  any  evidence  to 
prevent  an  adverse  verdict  In  other  words, 
if  the  plaintiff  did  adduce  evidence  sufficient 
to  establish  his  right  to  recover,  the  defend- 
ant was  not  bound  to  adduce  a  sufficient 
quantity  to  outweigh  and  tnm  the  scales 
^against  the  plaintiff's  evidence,  but  was  en- 
titled to  prevail,  even  it  it  adduced  only  a 
sufficient  quantity  to  weigh  equally  against 
the  same  and  thus  balance  the  scales,  as  the 
plaintiff  has  the  risk  of  less  In  case  of  the 
Jury's  nonbellef,  as  well  as  la  case  of  its  pos- 
itive disbelief,  of  his  evidence. 

After  all  the  evidence  is  In,  in  respect  to 
the  issue  as  to  defendant's  negligence,  that 
which  makes  or  tends  to  make  a  case  for  the 
plaintiff  is  weighed  against  that  which  Is  to 
the  contrary;  and  if,  upon  considering  all 
the  evidence,  it  fails  to  preponderate  In  favor 
of  the  plaintiff,  the  verdict  should  be  for  the 
defendant 

For  the  reasons  stated,  this  case  ahoold  be 
reveorsed  and  remanded  for  another  trial. 

FEQEt  GUBIAM.   Adopted  In  whole. 


CHAPPELIi  T.  OITT  OF  NEWEIRE. 
(No.  8970.) 

(Supreme  Court  of  Oklahoma.  Hay  18,  1816.) 

(8vBahu$  hv  the  Court.) 
Municipal  Cobeorations  ^s162— Cnr  At- 

TOBNET— ESTBA  COMPENBATCION. 

0.  was  elected  city  attorney  of  NewWrk  in 
1907,  and  served  four  years.  In  December, 
1907,  he  defraded  the  city  in  two  lawsuits, 
pending  when  he  took  oflice.  In  1908,  he  de- 
fended two  other  suits.  In  1900,  he  entered  the 
appearance  of  the  city  in  the  Supreme  Court,  by 
direction  of  the  city  council,  which,  at  the  same 
time,  entered  into  a  written  contract  with  two 
other  attorneys,  to  represent  the  city,  stipulating 
that  they  should  be  paid  reasonable  compensa- 
tion. The  city  reimbursed  C.  for  all  sums  ac- 
tually expended  by  him  in  connection  with  the 
llt^ation.  During  all  of  the  times  in  which  a 
daun  is  made  for  extra  compensatiim,  C.  was 
receiving  the  salary  provided  by  law.  No  claim 
was  ever  made  for  extra  compensation  during 
the  four  years  he  was  in  office,  and  not  on  til  in 
Mnrcb,  1912,  after  the  official  relations  had  ter- 
minated. C.  bases  bis  right  to  recover  on  the 
theory  that  the  services  were  "extra  official," 
and  that  the  law  would  raise,  out  of  the  con- 
duct of  the  parties,  an  implied  |»omise  to  pay. 
Held,  that  the  law  will  not  raise  an  implied 
promise  to  pay  extra  compensation,  ovt  ci  tin 
conduct  of  the  parties,  viewed  in  the  light  of  the 
official  relationship  existing. 

[Ed.  Note.— For  other  cases,  see  Munidp^ 
CorporationB,  Cent  Dig.  {$  357-367,  869,  372, 
374;  Dec  Dig.  «=>162.] 


^sVor  other  eam  toe  sraa  topic  and  KBT-NUUBBR  la  aU  K«r-Htimbw«d  OliesU  sod  iDOesM 
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Commissioners'  OpIni<m,  Division  No.  1. 
Enror  from  District  Court,  Kay  County ;  W. 
U.  Bowles,  Judge. 

Action  by  O.  A.  Chappell  against  the  City 
of  Xewklrk,  a  municipal  corporation.  Judg- 
meat  tar  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

Q.  A.  Chappell,  of  NewUrk,  In  pro.  per. 
nrgU  H.  Brown,  aty  Atty.,  of  Newklrk,  for 
flftfiffndapt  In  error. 

BRBWtER,  C  O.  A.  Chappell,  as  plaintiff 
bdow,  sued  tbe  dty  of  Xewklrk,  an  incorpo- 
rated city  of  tbe  first  class,  on  An  open  ac- 
count for  the  sum  of  $14460.  The  account 
Boed  on  was  attached  to  tbe  petltipn  and 
dalmed  certain  sums  for  legal  services  ren- 
dered said  dty  by  plaintiff  in  connection  with 
five  separate  lawsnlts.  Three  of  said  suits 
were  ordinary  proceedings  at  law  against  the 
dty ;  <Hie  of  said  suits  being  a  suit  In  man  da- 
mns, hronght  by  the  city  of  Blackwell  against 
tbe  secretary  of  state,  and  tbe  other  a  con- 
teet  between  Blackwell  and  Newklrk  orer  the 
result  of  a  coun^  seat  election.  The  city 
filed  an  answer,  which  alleged,  substantially, 
tint  in  tbe  year  1907,  plaintiff  was  elected  hy 
tbe  TOters  of  tbe  dty  of  Newklrk  as  its  dty 
attorney,  serving  two  years,  and  that  at  tbe 
expiration  of  bis  first  term  he  was  re-elected 
and  served  a  second  term,  making  four  years 
of  service  In  such  capadty;  that,  at  all  of 
the  times  it  is  alleged  said  services  were  ren- 
dered, plaintiff  was  its  duly  elected,  qnallfled, 
and  ading  dty  attorney,  and  was  recdvlng  at 
all  said  times  tbe  stated  salary  provided  by 
ordinance  for  such  officer ;  that  in  all  of  said 
suits  he  was  acting  In  socb  capadty  and  tot 
the  salary  of  the  office,  without  any  contract 
w  understanding  of  any  kind  or  character, 
ezpresa  or  Implied,  that  be  should  receive  for 
his  services  any  other,  further,  or  different 
compensation  than  that  provided  by  law.  Tbe 
answer  admitted  that  plaintiff  was  directed 
to  enter  the  appearance  of  tbe  dty  In  the 
contest  iffoceedlngs,  and  averred  that  other 
attom^s  were  onployed  by  proper  resolu- 
tion of  the  d^  council  to  represent  tbe  dty 
In  such  proceedings ;  and  that  such  attorneys 
did  so.  Numerous  other  things  were  set  up  In 
tbe  answer,  one  being  the  statute  of  limita- 
tions as  to  several  of  the  items  claimed.  It 
Is  also  shown  that  the  dty  council  allowed 
claims  and  paid  same  for  all  items  of  actual 
expense  incurred  by  plaintiff  in  defendli^  tbe 
dty;  that,  during  bis  four  years  of  service, 
he  never  filed  a  claim  for  any  extra  compen- 
satioQ  for  his  services,  but  did  so  after  his 
two  terms  bad  expired  and  tbe  relation  be- 
tween the  parties  bad  ceased.  Tbe  court 
overruled  plaintUTs  demurrer  to  the  answer 
of  the  dty,  and  this  appeal  is  tbe  result. 

A  number  of  questions  are  argued,  both 
pro  aod  con  in  tbe  briefs,  presenting  numer- 
ous contentions ;  but,  after  giving  careful  con- 
sideration to  them  all.  It  la  our  c^lnion  that 
there  la  onlj  one  qneBUon  a^iearlng  In  the 


record  presented  In  this  case^  necessary  to  be 
considered.  That  point  Is  this:  Will  the  law 
imply  a  promise  to  psy  upon  the  part  of  the 
dty  for  these  services,  upon  r  proper  con- 
sideration ot  tbe  relation  of  the  parties  and 
the  facts  and  circumstances  connected  with 
tbe  transactions?  Having  come  to  this  con- 
clusion, it  Is  unnecessary  to  go  into  the  ques- 
tion of  whether  the  services  rendered  were 
In  fact  "offldal"  or  "extra  offldal."  If  tbe 
law  will  not  imply  a  promise  to  pay  under 
the  facts,  circumstances,  and  relations  of  tbe 
parties,  then  this  question  would  be  Imma- 
terial. Neither  is  the  question  of  tbe  power 
of  the  dty  to  contract  with  an  attorney  to 
represent  it,  when  Its  corporate  affairs  are 
involved.  A  dty  has  such  power.  Treeman 
T,  City  of  Perry,  11  OkL  66,  65  Pac.  923 ;  City 
of  Holdenville  v.  Lawstm,  40  OkL  38,  135 
Pac.  406.  Neither  do  we  feel  called  upon. 
In  view  of  the  conclusion  to  which  we  have 
oome,  to  go  Into  and  pass  upon  the  power  of 
the  dty  to  employ  an  attorney  to  represent 
its  real  or  fancied  interests  in  the  location  of 
a  county  seat  by  the  voters  of  a  count^t  and 
to  expend  funds  from  the  dty  treasury  for 
this  purposa  It  mi^t  be  wdl.  however,  to 
suggest  that  grave  doubt  arises  aa  to  wbetber 
such  services  would  be  "in  furtherance  of  any 
purpme  for  which  the  corporation  waa  cre- 
ated." Field  V.  City  of  Shawnee,  T  OkL  73, 
64  Pac  818.  Nor  Is  it  necessary  to  determine 
the  question  of  limitation  as  to  all  the  items 
of  tbe  account,  save  those  relating  to  the 
contest  matter. 

We  do  not  believe,  under  the  drcumstancee 
disdosed,  that  tbe  law  can  attach  to  the 
conduct  of  tbe  dty  an  Implied  promise  to  pay. 
This  conclusion  finds  Its  root  in  the  relation 
of  the  parties.  In  tbe  light  of  which  their  con- 
duct must  be  construed.  Before  dlscussinir 
the  matter  more  fully  as  to  details.  It  Is  w^l 
to  remember  that  the  settled  rule  In  this  state 
seems  to  be  given  expression  In  tbe  case  of 
Board  of  County  Commissioners  of  Washita 
County  V.  Brett,  32  010.  863,  124  Pac.  57, 
wherein  it  la  held: 

"One  who  demands  payment  of  a  claim 
against  a  county  must  show  some  statute  au- 
thorizing it,  or  that  it  arises  from  some  con- 
tract, express  or  implied,  which  finds  authority 
of  law ;  and  it  is  not  sufficient  that  the  serv- 
ices performed  for  which  payment  is  claimed 
were  benefidaL'* 

In  that  case  a  number  of  authorities  are 
collected,  and  it  has  been  followed  since. 
Anderson  v.  Board  of  Commissioners,  143 
Pac.  1145.  But  it  Is  claimed  that  tbe  serv- 
ices were  "extra  ofiidal,"  and  that  they  arise 
from  a  contract,  Implied  by  law,  growing  out 
of  the  conduct  of  the  parties,  and  that  there- 
fore, altboQgb  an  officer  and  drawing  a  sal- 
ary, that  the  rule  above  announced  has  no 
application. 

Section  938,  Rev.  Laws  1910,  reads : 

"An  Implied  contract  is  one,  the  existence  and 
terms  of  which  are  manifested  by  conduct." 

We  will  review  briefly  the  situation  of  the 
parties  when  tbe  serrloeB  were  rendered. 
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with  a  Tlew  of  ascertaining  whether  or  not 
It  is  reasonable  to  suppose  that  the  city  ex- 
pected to  pay  extra  compensation  for  these 
services,  or  that  It  would  be  under  any  legal 
obligation  so  to  do  at  the  time  they  were 
rendered.  At  the  time  plaintiff  entered  the 
political  arena,  fought  for  and  won  his  of- 
fice, two  of  the  lawsuits  involved  here  were 
pending  against  the  city,  and  they  were  tried 
and  the  services  rendered  in  December, 
1907.  Prom  that  date  until  March  4,  1912, 
no  claim  was  made  for  extra  compensation 
for  trying  these  lawsuits,  and,  so  far  as  the 
record  shows,  nothing  was  ever  said  between 
the  parties  about  it,  although  the  nature  of 
their  relations  as  city  officers  must  have 
thrown  them  together  often  in  much  con> 
fldential  business  discussion.  It  Is  claimed 
that  the  services  in  these  two  cases  were 
extra  official,  and  that  there  was  an  Implied 
agreement  to  pay  for  them,  first  coming  to 
light  five  years  after  the  attorney  ought  to 
tiave  had  his  money,  if  he  had  any  legal 
right  to  demand  it.  The  next  suit  appears 
to  liave  been  tried  In  the  spring  of  1908,  and 
one  of  the  contest  proceedings  was  in  Octo- 
ber of  the  same  year.  The  main  contest  pro- 
ceeding arose  early  in  1909,  and  probably 
was  not  finally  disposed  of  until  after  de- 
fendant went  out  of  office.  In  that  case,  it 
Is  very  significant  that  the  dty  council,  In  a 
formal  manner,  on  the  16th  day  of  January, 
1900,  entered  into  a  written  contract,  based 
upon  a  resolution,  signed  by  the  mayor  and 
attested  by  the  clerk  and  with  the  seal  of 
the  city,  by  which  said  city  employed  Judges 
King  and  Plnkham  of  that  city  to  represent 
it  in  the  Supreme  Court  In  the  contest  pro- 
ceedings. In  that  contract,  no  sum  is  named 
to  be  paid  these  attorneys;  it  being  merely 
recited  that  they  shall  receive  reasonable 
fees,  to  be  fixed  after  final  dlspositloa  of  the 
case.  About  this  same  date,  it  Is  true,  the 
city  attorney,  together  with  the  other  law- 
yers, was  directed  to  enter'  the  appearance 
of  the  dty  in  the  Supreme  Court;  but  no 
contract  was  made  looking  toward  further 
compensatiw  to  the  dty  attorney.  If  It  had 
been  In  the  minda  of  either  the  dty  coundl 
or  the  dty  attorney  that  be  was  to  perform 
serrlcea  for  the  dty  not  required  by  his  of- 
fice, and  was  to  be  paid  compensation  there- 
for, other  than  his  fixed  salary,  it  certainly 
would  have  been  tiiought  necessary  to  men- 
tion hla  name  Jb  connection  with  the  writ- 
ten employment  of  the  lawyers  engaged  In 
the  matter.  Further,  during  the  county 
seat  contest  and  the  preliminaries,  whenever 
actual  expense  was  incurred  by  the  dty  at- 
torney, claims  were  aUowed  and  paid,  fully 
reimbursing  him;  and  yet  bis  claim  on  this 
one  item  alone,  or  rather  the  two  items  grow- 
ing out  of  the  contest  proceeding,  Is  S1,000 
for  his  compensation,  and  be  bases  it  all  up- 
on the  claim  that  there  was  an  implied  prom- 
ise to  pay.  We  cannot  view  the  matter  and 


the  condnd  of  these  parties  In  that  li^U 
It  seems  more  reasonable  to  us  tliat  the  dty 
council  thought  that  whatever  he  was  doing 
regarding  the  litigation  in  which  the  dty 
was  involved  was  In  his  official  capadt^,  for 
the  salary  he  was  receiving;  tliat  In  their 
more  Important  matters  the  dty,  exercising 
the  right  it  had,  employed  other  lawyers  to 
represent  Its  interest.  Plaintiff's  own  con- 
duct lends  color  to  this  view.  It  would  be 
strange  to  suppose  that  a  city  attorney  would 
go  on  and  hold  the  office  from  year  to  year, 
receiving  the  salary  attached  to  it,  and  bis 
actual  expenses  from  time  to  dme.  and  never 
be  sufficiently  interested  to  dalm,  or  under- 
take to  obtain,  at  least  some  part  of  the  many 
hundreds  of  dollars  be  thought  to  l>e  due 
him.  It  is  dear  to  us  that  the  law  will 
raise  no  Implied  promise  upon  such  a  state 
of  facts,  considering  the  relation  of  the  par- 
ties and  their  conduct 

We  have  discussed  this  matter  so  far  on 
the  assumption  that  the  dty  could  employ 
its  dty  attorney  to  perform  extra  official 
services  for  it ;  but  this  assumption  has  been 
used  only  for  the  purposes  of  this  case,  as 
we  have  not  had  time  or  an  Inclination  to 
consider  just  how  far,  or  whether  at  a^, 
public  policy  might  interdict  such  a  course. 

The  cauae  ediould  be,  in  all  things,  af- 
firmed. 

FEB  ODBIAM.  Adopted  In  whole. 


HOTBLING  et  aL  v.  McCABTT.  (No.  B066.) 
(Supreme  Court  of  Oklahoma.   May  18.  1915.) 

fBvtlahit»  hy  tho  Court.) 

Appeal  and  Ebbob  «=>1001  —  Pabtitbbship 
®=>49~FiN  DINGS  OP  Fact— Pboof  of  Bx- 
isTBNCE — ^Admissions  of  Pabtnebs. 

When  a  partnership  is  alleged  and  denied, 
and  members  of  the  alleged  partnership  have 
made  admissions,  tending  to  prove  the  relatioa- 
sbip,  such  admissions  are  admissible  against  the 
parties  making  them.  And  if  these  admissions 
fairly  tend  to  establish  the  relationship  alleged, 
it  raises  a  question  of  fact,  to  be  submitted  to 
the  jury,  and  their  findings  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  3922.  3928-3934;  Dec.  Dig. 
«S91001;  PartDersbip,  Cent  Dig.  H  67-74; 
Dec.  Dig.  «=»49.3 

Commissioners*  Opinion,  Division  No.  2. 
Brror  from  Superior  CJourt,  Oklahoma  Coun- 
ty ;  Sdward  Dewes  Oldfidd,  Judge. 

Adltm  by  Dan  McCarty  against  Joe  Hotel- 
Ing  and  another.  Judgment  for  plaintiff,  and 
def^dants  bring  error.  Affirmed. 

J.  Q.  A.  Harrod  and  W.  A.  Staley.  both  of 
Oklaboma  City,  for  plaintiffs  in  error,  Ghas. 
H.  Buth,  of  Oklahoma  City,  for  defendant  in 
error. 

BBETT,  C.  This  salt  was  commenced  In 
the  superior  court  of  Oklahoma  county  by 
the  defendant  in  error,  Dan  McCarty,  as 
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vMntM  In  tbat  coort,  agalxut  plalntlfla  In 
ema,  Joe  Hotellns  ftiid  A.  B.  SprlcgB,  whp 
were  defendants  below.  For  coDvenleace  the 
parties  will  be  designated  as  tli^  Kpseat  in 
tbe  oonrt  belotr.  Tta  mSt  was  brraght  by 
the  plaintiff  ai^lost  tbe  defendants  as  part 
nera  to  reeorer  tbe  som  of  W60  tor  sarvlces, 
alieced  to  bave  been  perfonned  by  tbe  idatn- 
tur  lor  tlie  defendants  In  IBIO  and  1911,  in 
conducting  a  rooming  bouse  in  Oklabozna 
City.  Tbe  petttton  aUeges  tbat  the  d^ttnd- 
ants  were  partners  In  said  bnsinees,  and  as 
sncSi  emptoyed  the  plaintiff  to  manage  and 
cmidact  tbe  bnsineaia  Cor  them,  agreeing  to 
pay  him  whatever  his  serrloes  were  reason- 
ably wwth.  In  addition  to  hia  board  and 
lodgbv;  tbat  npcm  this  ^(reement  made 
with  defendant  Hotdlng  he  remained  in  their 
employ  from  tbe  4tb  day  of  November,  1910. 
tUl  the  27th  day  of  NoT«mber,  1911,  and  for 
his  services  he  had  received  no  compensation 
except  board  and  lodging,  and  that  his  eerv- 
loes  In  addition  to  his  board  and  lodging  were 
reasonably  worth  $10  per  week.  The  defend- 
ants filed  a  general  denial,  and  deny  partner- 
ship under  oath.  The  case  was  tried  to  a 
jnry,  whlc^  found  for  the  plaintiff  in  the 
sum  of  $156.77,  and  Judgment  was  render- 
ed for  the  amount  found  by  the  Jury  to  be 
due.  From  this  Judgment  the  defendants  ap 
peal  to  this  court 

'Hiere  are  several  assignments  of  error,  bnt 
only  one  relied  upon  In  the  defOndants'  brief, 
which  they  assign  as  follows: 

"Tbe  main  and  only  question  that  we  regard 
as  worthy  of  consideration  is  that  the  verdict 
was  contrary  to  the  law  and  the  evidence ;  tbat 
is  to  say.  there  was  not  sufficient  evidence  to  al- 
low the  question  of  partnership  to  go  to  the 
jury." 

This  court  has  held  that  where  there  Is 
any  evidence  which  tends  to  support  tbe 
cause  of  action,  it  should  be  submitted  to  the 
Jury.  And  we  flud  from  a  careful  examina- 
tion of  the  record  that  there  is  evld^ce  tend- 
ing to  prove  the  existence  of  a  partnership. 
The  plaintiff  testifies  that  the  defendant  Ho- 
teling  told  him  tbat  he  and  the  defendant 
Spriggs  were  partners ;  that  his  partner,  Dr. 
Spriggs,  kept  him  cleaned,  and  be  eonldliot 
keep  a  dollar ;  that  when  they  were  opening 
a  restaurant,  Hotellng  told  blm  that  if  be 
could  build  up  a  trade  he  would  Q>Ut  that 
with  him ;  that  Dr.  Spriggs  was  not  a  partner 
in  the  restaurant ;  that  Spriggs  told  him  on 
a  subsequent  date  tbat  be  owned  everything 
then,  and  Hotellng  had  kept  two  boc^s  on 
blm,  and  had  been  bandiiw  him  whatever 
amount  of  money  he  pleased ;  that  they  were 
partners,  and  Hotellng  had  talked  blm  into 
buying  fbe  stuff  and  paykig  all  expenses,  and 
was  to  dlTlde  the  money  with  him.  The 
statements  of  Hotellng  that  they  were  part- 
ners, made  in  the  absence  of  defendant 
Spilggi^  standing  ahHie,  would  not  be  suffl- 
Oeat  to  bind  ^irlggs  as  a  partner,  and  vice 
versa :  bnt,  taking  tbe  statements  of  each  In 


connection  with  the  statements  and  admis- 
sions Ok  tbe  other  teatlfled  to  the  plaintiff, 
th^  raise  a  Question  of  tact  tot  tbe  onudder- 
atkm  of  tbe  Jury. 

Ooonsei  tor  defuidantB  cite  BfcKaU4> 
Geese,  90  OkL  S3,  118  Fac.  086^  in  support 
of  their  contenUon,  but  In  that  case  tbe  court 
bad  under  consideration  tbe  otmstmetlon  of 
the  terms  of  a  written  ccmtract,  and  whether 
or  not  tbe  terms  of  tbat  c<mtract  created  a 
partnership;  and  it  Is  not  In  point,  for  in 
the  case  at  bar  the  court  is  only  called  upon 
to  determine  whether  the  routed  ^tements 
and  admissions  of  the  parties  as  to  the  exist 
&ace  of  a  partuershlp  were  sufficient  to  go  to 
tbe  Jury.  In  Cobb  t.  Uartln  et  aU  32  Okl. 
688, 123  Pac.  422,  the  court,  In  discussing  the 
same  question  tbat  is  raised  In  the  case  at. 
bar,  holds  tbat  the  court  is  not  auth(H:Ized — 

"where  there  is  testimony  offered  tbat  fairly 
tends  to  establish  the  relationship  alleged,  to 
take  the  case  from  the  Jury  and  direct  a  ver- 
dict. Testimony,  having  been  admitted  for  the 
purpose  of  sbovring  that  Edward  Martin  and  S. 
S.  Cobb  were  partners,  being  before  the  jury  un- 
challenged, it  was  error,  necessitating  a  reversal, 
for  tbe  trial  court  to  direct  a  verdict.  When 
the  question  whether  a  partnership  exists  is  a 
matter  of  doubt,  to  be  decided  by  Inference  to 
be  drawn  from  all  the  testimony,  it  is  one  of 
fact  for  tbe  jury;  and  the  court  should  not  non- 
suit or  direct  the  jury  to  find  a  verdict  for  the 
plaintiff  or  defendant  Seabury  et  aL  v.  Boltes, 
62  N.  J.  Law.  41B,  21  AU.  852,  11  L.  B.  A. 
136;  Id..  51  N.  J.  Law,  103.  16  Atl.  54,  11  L. 
E.  A.  136;  Chick  v.  Robinson  [95  Fed.  619.  37 
C.  C.  A.  205,  52  Ll  R.  A.  842].  supra;  Simmons 
V.  Inttram,  76  Mo.  App.  603;  Moore  v.  Dickson, 
121  Wis.  681.  99  N.  W.  322;  Strickler  v.  Qltr 
cheU  14  OU.  52iB,  78  Pac  94;  Oassidy  et  al.  v. 
Saline  County  Bank,  14  OkL  6S2.  78  Pac.  824." 

We  think,  therefor^  that  th»«  waa  no  ei> 
ror  committed  by  the  court  In  allowing  this 
evidence  to  go  to  Uie  Jury.  And,  while  It  was 
contradicted  by  both  Hotellng  and  Spri^, 
yet  tbe  Jury  fOond  against  them  and  for  the 
plaintiff,  and  where  there  la  any  eridence 
to  Bnw<fft  tbdr  flndh^  It  la  a  wdl-«stab- 
liabed  rule  of  this  court  that  their  verdict 
will  not  be  disturtied. 

We,  therefore,  recommend  that  the  Judg- 
mmt  be  affirmed. 

PICB  CURIAM.  Adopted  in  whola 


BILBT  V.  COCHRAN  et  al.    (No.  7252.) 
(Supreme  Court  of  Oklahoma.    May  4,  1816. 
Bebearhig  Denied  June  8,  191S.} 

CSvRabM  ly  f  A«  Oourt.) 

AppBAi.  AND  Ebbob  ^»786— Fbivolous  Ap- 
peal—Action ON  Note. 

Wliere  plaintiff  sues  upon  a  promissory 
note  and  defendant*  answers  by  an  unverifled 
general  denial,  and  upon  motion  of  plaintiff 
judgment  is  rendered  tor  plaintiff  on  the  plead- 
ings, an  appeal,  assigning  the  rendition  of  such 
judgment  as  error,  without  statinj;  any  defense 
to  plaintiff's  action,  will  be  dismissed  as  friv- 
olous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  3128;  t>ec.  Dig.  €=>786.1 
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Error  from  District  Court,  Hnghee  County; 
Tom  D.  HcKeon,  Judge. 

Action  by  G.  Cochran  and  auotber,  part- 
ners as  the  Cochran  Grocery  Company, 
against  N.  V.  Bilby.  Judgment  tor  plalntlfla, 
and  defendant  brings  error.  Dismissed. 

Lewis  C.  Lawaon,  of  HoldeuTiUe,  for  plain- 
tiff In  error.  W.  J.  Horton  and  B.  A.  Smith, 
both  of  McAIester,  for  defendants  in  error. 

BROWN,  J.  Suit  was  Ingtitated  bi  the  dis- 
trict court  by  defendants  In  error  against 
plaintiff  In  error,  a.  T.  Bilby,  upon  a  prorale- 
sory  note.  The  petition  was  styled  "O.  C. 
Cochran  and  C.  W.  Cochran,  Partners,  Do- 
ing Bndness  under  tiie  Firm  Name  and  Style 
of  Cochran  Grocery  Company,  PlalntUCs,  t. 
N.  Y.  Bllby,  Defendant"  In  tbe  body  of  the 
petition  there  appears  to  be  no  allegation  as 
to  the  exiat^ce  of  a  inrtnershlp  between 
plaintiffs,  further  than  the  allegation  that 
plaintiffs  are  the  original  payees  of  the  note 
sued  upon.  The  note  is  set  out  In  full  in  the 
body  of  the  peUtl<n,  and  is  as  follows: 

"McAlester,  Okl.  April  25,  1913.  $8S6.4T. 
Oct  16,  1913,  after  date,  for  valae  received, 
I,  we,  or  either  of  uaipromise  to  pay  to  tbe 
order  of  G.  C  and  G.  w.  Cochran  partners  un- 
der tbe  firm  name  of  Cochran  Grocery  Co.  eight 
hundred  tbirty-aiz  and  47-100  doitars  payable 
at  McAlester,  Oklahoma,  with  interest  at  tbe 
rate  of  ten  per  cent,  per  annum  from  date  until 
paid,  with  ten  per  cent,  additional  as  attorney's 
tees  should  this  note  be  placed  in  the  hands  of 
an  attorney  for  collection,  or  judicial  proceed- 
ings instituted  to  collect  the  same.  Demand 
for  payment,  protest  and  notice  of  dishonor  are 
hereby  waived  by  all  parties  and  we  axree  to  all 
extentions  and  partial  payments.  N.  v.  Bilby." 

On  the  14th  day  of  November,  1814,  de- 
fendant filed  a  demurrer  to  the  petition  of 
plaintiffs.  In  substance,  as  followa:  That  the 
petition  of  plaintiffs  does  not  all^  a  part- 
nership between  the  parties  plaintiff;  that 
the  note  purports  to  have  been  made  pay- 
able to  the  order  of  G.  C.  and  O.  W.  Coch- 
ran, partners  under  tbe  firm  name  of  Coch- 
ran Groc^  Company;  that  tlie  petition 
falls  to  all^  a  ccndderatlon  for  the  note; 
that  the  suit  seeks  to  collect  10  per  cent,  ad- 
ditional on  the  amount  of  prlnt^pal  and  In- 
terest (rf  the  note  as  attorney's  fees,  contrary 
to  the  terms  of  the  note  as  shown  on  the  face 
of  the  petition;  that  said  petition  is  not 
properly  signed  by  either  said  plalntlfb  or 
their  attorneys.  The  demurrer  was  over- 
ruled January  2S,  1916,  and  exceptions  al- 
lowed, and  dettodant  given  until  February  1, 
1916,  to  answer.  February  2, 1016,  defendant 
filed  an  unverified  general  denial  of  plaln- 
tUb'  petition.  On  the  same  day  plaintiffs 
filed  motion  to  strike  the  answer  from  the 
flies,  on  tlie  ground  it  was  filed  out  of  time 
without  leave  of  the  court,  and  because  the 
same  was  not  verified,  as  by  law  required  to 
put  in  issue  plaintiffs'  pleadings,  which  mo- 
tion was  sustained  on  the  latter  ground  and 
Judgment  rendered  for  plaintiffs.  On  the  fol- 
lowing day  d^endant  filed  a  motion  for  a 
new  trial,  In  which  he  urged  error  of  the 


court  in  striking  his  answer,  as  aforesaid, 
and  rendering  judgment  against  blm.  On  tbe 
Sth  day  of  February,  1915,  plaintiffs  them- 
selves filed  motion  to  reinstate  dtfendanfs 
answer  and  set  aside  the  judgment  rendered, 
which  was  done,  and  to  which  defendant  ob- 
jected and  excepted.  On  the  same  day  plain- 
tiff moved  for  and  was  granted  Judgment  on 
the  pleadings  on  the  ground  that  tbe  unveri- 
fied general  denial  of  defendant  admitted  the 
execution  of  the  note,  and  no  other  defense 
waa  made  thereto,  from  whldi  judgment  the 
defendant  brings  the  case  here. 

Defendants  In  error  seek  to  have  the  ap* 
peal  dismissed  on  the  ground  that  the  same 
is  frivolous  and  prosecuted  for  d^y.  To 
this  motion  plaintiff  in  error  filed  answer,  in 
which  he  resists  the  motion  on  practically 
the  same  grounds  stated  In  bis  demurrer  to 
the  petition,  but  does  not  allege  any  defense 
to  plaintiffs'  action. 

It  occurs  to  us  the  appeal  is  frivt^ous  and 
is  prosecuted  tor  delay  only.  It  1b  tlierefore 
dismissed.  All  the  Justices  ooncor. 


FENNELL  et  al.  v.  LANN'OM.  (No.  4423.) 
(Supreme  Court  of  Oklahoma.   May  18,  1916.) 

(BvUahua  bg  ike  Court.) 

1.  SoHooiA  ANU  School  Dismon— 9»44— 
Joint  Dibibiot— DissoLimoi*. 

A  joint  school  district  composed  of  a  por- 
tion of  two  or  more  counties,  cannot  be  lf«ally 
dissolved,  by  tbe  county  superintendent  of  one 
of  the  counties  by  meeting  in  the  dlstiiet  with 
a  number  of  the  male  inhabitants  thereof,  and 
by  vote  or  consent  declare  such  district  dis- 
solved. 

[Ed.  Note.— For  other  cases,  see  Scbods  and 
School  Districts,  Cent.  Dig.  ff  88-01 ;  De&  Dig. 
€=»44.] 

2.  Schools  and  Sohooxi  Distkicts  4ss»1S6— 
Teacher's  Cowthaot— Vauoitt— Estoppbu 

Where  the  membera  of  a  Joint  school  dis- 
trict meet  ontaide  of  the  district  and  informally 
discuss  tbe  employment  of  a  teacher,  bat  sab- 
stantially  agree  upon  such  emplcmnent  and  pur- 
suant thereto,  two  of  the  boara,  the  director 
and  secretary,  sign  a  contract  of  employment,, 
the  third  member,  the  treasurer,  thereafter  re- 
fusing to  sign  such  contract,  for  undisclosed  tea- 
s(A,  and  where  the  teacbu;  enters  upon  her  du- 
ties and  teaches  for  a  term  and  is  recognized 
by  the  execution,  delivery,  and  payment  of  a 
monthly  warrant  for  the  time  taught,  the  treas- 
urer of  Bucb  board,  under  such  facts,  is  estopped 
from  contesting  the  validity  of  the  ctuitract. 

lEd.  Notc^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  fi  190,  292-287; 
Dec  Dig.  «55»135.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Carter  County ; 
M.  F.  Winfrey,  Judge. 

Action  by  Myrtle  Klmbrell  Lannom  against 
H.  J.  Fennell  and  others.  Judgment  for 
[daintlff,  and  defendants  bring  error.  Af- 
firmed* 

Johnson  ft  UcOiU,  of  Ardmore,  Cor  plain- 
tiffs In  error.    Ohamidcni  &  Chamidon,  of 

Ardmore,  for  defendant  In  error. 
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WATTS,  OL  Sbis  an  aettea  commeCHted 
In  tbe  etnaslty  court  o£  OtatK  county,  May 
6, 1911,  When  Judgment  was  raidered  in  tB.- 
rot  of  defendant  in  em»,  and  plaiptifls  In 
error  appeaL  We  will  refer  to  them  aa  they 
appeared  In  the  trial  ooort  Tbs  evldenoe 
sabsfcantlally  ahowa  that  xdalntlfl  was  a 
school-teacher,  and  the  district  comprised  a 
portkn  of  Garter  and  Stephana  coantles,  the 
(reater  poxtlon  of  the  diatrict  being  In  Gax^ 
ter  ooonty,  the  echooUunue  being  in  Stephana 
Goonty;  tiiat  defendant  Iiennell  waa  treaa- 
urer  of  the  school  district,  and  the  other  de- 
fendants were  mretlea  on  his  txuid ;  that  B. 
D.  Peddycoart  and  I*  F.  MeOullom  lived  In 
thit  portion  of  tba  district  In  Stephens  oonnr 
ty,  and  B.  J.  Foinell  Ured  in  Cbat  portion  of 
the  district  in  Carter  county  and  were  di- 
rector, clerk,  and  treasurer  rewecttvely  of 
the  consolidated  school  district  and  ocmati- 
tnted  the  school  board. 

A  written  contract  to  teach  school  was  en- 
tered into  Scsitember  7,  1910,  whereby  the 
plalptiff  agreed  to  teach  a  five  months 
school,  beginning  December  1,  1910,  at  976 
per  month,  wbl<A  waa  sU^ned  by  plaintiff, 
Peddycoart,  and  HcCQllom.  FenneU  declined 
to  sign  the  contract  because  It  did  not  con- 
tain a  provision  which  he  says  be  and  the 
other  two  members  agreed  ahoold  become  a 
part  thereof.  Plaintiff  taught  school  mitu 
Janoary  4,  1911,  <m  which  date  the  sdioot- 
bonse  was  destroyed  by  flre.  Plaintiff  was 
given  warrant  lor  first  month's  eervide  wMch 
was  paid  by  Tomdl,  the  treasurer,  upoa  i^- 
Tke  of  the  county  snperlnteodait,  but  de- 
clined to  pay  warranta  fi>r  succeeding  four 
moDtbs  aggregating  $800.  After  the  school- 
hoQBB  burned  and  from  time  to  time  Peddy- 
coart and  HcGuUcan  required  plaintiff  to  hold 
Ittiadf  In  readiness  to  teadk,  saying  the 
honae  would  be  rebuilt;  in  fact,  she  was 
never  discharged,  nor  did  she  seek  other  em- 
ployment 

It  aspears,  farther,  the  board  met  Tus- 
tf,  Carter  county,  which  waa  not  within  tbe 
consolidated  district,  and  discussed  employ- 
lug  the  plaintiff.  Tbe  plaintiff  was  not  prea- 
tst;  the  employment  being  agreed  upm,  ac- 
coEdlng  to  defendant  FenneU,  iKovlded  the 
contract  contained  certain  conditions,  which 
are  not  disposed  hy  the  evldoice,  which  be 
nys  the  other  two  members  agreed  ahonld 
bnome  a  portion  thereof,  but  was  not  placed 
tberehL  Peddycoart  and  McCullom  say  the 
contract  of  employment  waa  agreed  upon, 
and  was  subsequently  signed  by  them  and  the 
tfalntiff;  but  defendant  Fennell  refused  to 
dgn  bettuse  the  contract  did  not  contain 
certain  restraints  upon  lAalntiff. 

After  the  fire,  and  on  Vttormij  iS,  1911, 
aboBt  26  or  80  men,  together  with  the  coun- 
ty loperlntendent  of  Garter  county,  met  In 
the  district  Some  of  the  witnesses  claim 
Ote  meeting  waa  tor  the  purpose  of  agre^ng 
vpeo  a  new  t»tUUng,  while  othera  claim  it 
wu  tor  the  purpose  of  dissolving  the  dis- 
trict Jt  does  not  appear  that  any  notice  of 
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the  pnipose  of  the  nwattng  waa  poated,  nor 

tbe  number  of  votes  in  the  district,  or  the 
per  cent  of  those  present  entitled  to  partici- 
pate In  the  meeting,  and  if  any  minutes  were 
taken  the  evidence  does  not  disclose  It  Tbe 
official  board  were  present  but  did  not  act  In 
their  official  capacity,  but  seem  bo  be  there 
as  other  dtlzoia.  Blither  by  consent  ta  vote 
of  those  present  the  county  auperlntoident 
announced  the  district  dissolved,  or  that  he 
could  get  It  dissolved  later  on.  K  further 
appears  that  Peddycoart  and  McCullom,  as 
director  and  secretary,  after  the  house  burn- 
ed conttDued  to  Issue  warrants  to  plaintiff 
in  payment  of  her  monthly  salary;  that  Fen- 
nell dther  dedhied  to  meet  or  never  knew 
of  further  official  meetings  of  the  board; 
that  the  warrants  were  Issued  not  fay  virtue 
of  official  dlrectlott  ot  a  monthly  board  meet- 
ing but  rather  as  a  matter  of  derical  rou- 
tine duty,  not  dependent  upm  wedfle  Joint 
action  by  the  whole  board. 

There  waa  evidence  that  the  secretary,  Me- 
Oullom, at  the  data  of  his  electlim,  was  not 
a  qualified  elector,  for  the  reason  that  be 
liad  not  resided  in  the  district  the  required 
time ;  but  it  appears  that  he  was  thoreaftest 
on  January  S,  1911,  appointed  l>y  the  county 
anpeiintendent  aa  secr^ary  of  the  board, 
which  seems  to  cure  the  defect,  if  one  ezlat;- 
ed.   See  Sixer's  Gomp.  Lavs  1909. 

It  is  admitted  that  at  the  Institution  of 
this  sidt  and  date  of  Judgment  defendant 
Fennell  had  In  hla  hand  funda  sufiBdent  to 
pay  plaintiff's  demands,  whl<^  the  county 
superintendent  advised  him  to  bold.  After 
the  conclusion  of  the  evidence  the  court  re- 
fused to  Imtruct  a  verdict  for  defendant, 
but  instructed  a  verdict  for  the  plaintiff  to 
Which  defendant  excepted,  filed  motion  for 
new  trial  which  waa  denied,  and  assigns  14 
alleged  errors. 

[1]  Defendants  say  the  court  erred  in  di- 
recting a  verdict  against  them,  which  was 
their  sixth  assignment  at  error,  and  aa  oUier 
assignments  are  Involved  therdn.  they  will 
be  discussed  under  one  bead,  and  the  Judg- 
ment should  tie  reversed  A>r  the  fbllowin^ 
reasons: 

"First.  Because  at  the  time  the  suit  wa» 
brought  the  school  district  had  been  dissolved, 
and  the  parties  l^ble.  If  any,  were  the  school 

districts  succeeding  it. 

"Second.  Because  all  the  warrants  sued  up- 
on, except  No.  22,  were  Illegally  issued  after  the 
dissolution  of  the  school  district,  and  were  null 
and  void. 

"Third.  Because  tbe  contract  to  teach  held 
by  the  defendant  In  error  waa  not  authorized  or 
executed  by  the  school  board,  and  the  warranta 
sued  upon  were  not  authorized  by  the  achoot 
board." 

Snyder's  Comp.  Laws  1009,  provides: 

"Sec  8080.  District  In  More  Than  One  Coun- 
ty—How Formed-^Procedure.— When  it  shall  be- 
come neceaaary  to  form  a  school  district  lying 
partly  in  two  or  more  counties  the  county  su- 
perintendents of  the  counties  in  which  tbe  said 
tract  of  country  shall  be  situated  when  applica- 
tion shall  be  made  in  writing  to  any  one  of  them 
by  five  householder  reaidents  therein,  shall  If 
by  them  deemed  necessary,  meet  and  proceed  -to> 
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lay  off  and  form  the  uuds  into  a  school  dis- 
trict, issue  notices  for  the  first  district  meetins, 
and  shall  file  the  proper  papers  in  their  respec- 
tive offices,  and  such  district  so  organized  shall 

be  designated  joint  district  No.  ,  counties  of 

 1  and  the  boundaries  of  such  district  shall 

not  be  altered  except  by  the  joint  action  of  the 
superintendents  of  the  several  counties  repre- 
sented in  said  district;  *  *  *  And  provided 
further  that  each  joint  district,  except  in  mat- 
ters relating  to  the  alteration  of  the  boundaries 
thereof  shaU  be  under  the  jutisdicUon  and  con- 
trol of  the  superintendent  of  that  county  repre- 
sented in  such  district  havlag  the  largest  amount 
of  territory  embraced  within  the  boundulei  of 
such  joint  district." 

Under  the  section  quoted  the  formation  of 
A  Joint  district  from  portions  of  two  or  more 
-counties  seems  plain,  but  Its  dissolutitm  leaves 
us  in  much  doubt  A  good  Illustration  of 
"together  the  light  is  unto  us,  divided  all  la 
darkness  and  confusion,  even  the  teachers, 
wise  men  and  rulers  know  not  what."  It 
seems  boundaries  may  be  altered,  but  tbe 
language  is  not  broad  enough  for  dissolution. 
WiedwaU  t.  Dodsou,  85  CaL  450,  30  Pac.  680. 

(Id.)  "Sac  8170.  Iaws  Applicable.— In  aU 
matters  relating  to  consolidated  school  districts, 
not  provided  for  in  this  act,  the  law  relating  to 
school  districts  shall  be  in  force  where  said  laws 
.^re  applicable." 

<Id.)  "Uec  8169.  Voters-Meeting  of.-Meet- 
ings  of  the  voters  of  any  two  or  more  adjacent 
BcEooI  districts  may  be  called  in  their  respective 
districts  for  the  purpose  of  voting  on  the  prop- 
obition  of  uniting  with  the  other  said  adjacent 
■districts  for  the  purpose  of  establishing  a  con- 
solidated school,  said  call  to  be  made  in  the 
same  manner  as  provided  by  law  for  the  calling 
uf  special  district  meetings.  If  a  majority  of 
votes  cast  in  each  of  said  districts  shall  be  in 
favor  of  such  consolidation,  then  the  clerk  of 
-each  of  said  districts  shall  thereupon  make  a 
written  report  of  such  action  to  the  county  su- 
perintendent of  the  county  In  which  said  dis- 
tricts are  located.  The  vote  in  each  district 
shall  be  made  conditional  upon  its  carrying  in 
all  of  said  districts;  provided,  that  unorganiz- 
ed territories  and  legally  organised  school  dis- 
tricts containing  a  school  population  of  one 
hundred  persons  or  more  may  organize  under  the 
provisions  of  this  Act," 

(Id.)  "Sec.  8170.  County  Superintendent  shall 
Declare  Districts  Dlsorgaaised.— The  county  su- 
perintendent shall  upon  receipt  of  the  reports  as 
provided  in  section  81(19,  declare  said  districts 
disorganized  and  shall  form  a  consolidated  dis- 
trict composed  of  the  several  districts  voting  to 
unite,  and  he  shall  designate  a  time  and  place 
for  the  meeting  of  the  voters  of  *  *  *  said 
districts  so  disorganized  for  the  purpose  of  elect- 
ing ofiicers  and  completing  the  organization  of 
said  consolidated  district.  He  shall  give  notice 
of  said  meeting  by  posting  written  or  printed 
notices,  stating  the  time,  place  and  purpose  of 
said  meeting  in  at  least  three  public  places  in 
each  of  the  disorganized  dititrlcts  not  less  than 
ten  days  prior  to  the  tiim'  of  ii:cctm«;  prnvided, 
that  in  the  formation  of  consolidated  districts 
comprising  territory  lying  in  more  than  one 
county,  the  county  superintendent  of  said  coun- 
ties shall  act  together  in  the  same  manner  as 
provided  by  law  in  the  formation  and  control  of 
joint  districts,  and  at  said  meeting  of  the  voters 
of  the  newly  organized  school  district,  shall  se- 
lect a  building  site,  as  near  the  center  of  popu- 
lation of  such  consolidated  district  as  practica- 
ble." 

The  four  sectloas  mentioned  appear  to  be 
the  only  authority  for  dissolving  a  Joint  dis- 
trict, and  plainly  cannot  be  made  applicable. 


to  Joint  districts  composed  of  a  ptjxUoa  of 
two  or  more  cwnties.  It  seems  to  us  the 
only  relief  Is  to  the  Legialatnre.  Corpora 
tions,  aa  a  rule,  are  powerless  to  dlaaolve, 
unless  the  law  so  authorizes.  State  t.  Dun- 
son,  71  Tex.  65,  9  S.  W,  103.  Where  an  at- 
tempted dissolution  is  void,  acquiescence  and 
lapse  of  time  are  not  sufficient  Largen 
State,  76  Tex.  823,  13  S.  W.  161.  Therefore 
there  being  no  dissolution  the  school  dis- 
trict, we  must  hold  against  defendant  on  the 
first  and  second  propositloitf . 

[2]  On  the  third  prt^^tlon  It  cannot  be 
said  under  the  facts  in  the  case  tiiat  the 
plaintiff's  contract  waa  not  authorised  or 
executed.  Permittinc  her  to  enter  upon 
her  duties  to  teach  lor  a  pertod  of  time,  and 
paying  her  therefor,  was  a  full  recognition 
and  acqniesoence  of  any  laftHrmslit^  or  de- 
fect in  the  contract 

"(V)  Ratification  and  Estoppel.— An  unauthor- 
ized contract  with  a  teacher  may  be  ratified  by 
those  having  authority  to  do  so,  either  expressly 
or  by  acts  recognizing  the  employment,  as  by 
partly  performing  the  contract  making  pay- 
ments for  services,  accepting  its  benefits,  and 
the  like.  A  contract  of  employment  entered  into 
by  a  school  board,  which  is  invalid  by  reason  of 
some  defect  In  the  execution  thereof  may  be 
ratified  by  the  board,  as  by  recognizing  the  per- 
son acting  under  such  contract  aa  teacher,  and 
paying  him  his  salary."    35  Cyc.  1085. 

I^either  do  we  think  It  material  under  the 
facts  that  the  warrants  were  not  Issued  by 
virtue  of  specific  direction  of  the  school  board 
while  ih  session.  The  contract  became  and 
was  the  real  right  of  action  under  wMch 
plaintiff  was  stilled  to  win  or  lose. 

We  think  the  trial  court  was  within  the 
law  in  Instructing  a  verdict  against  the  de- 
fendant Therefore,  Ondh^  no  error,  we  rec- 
ommend that  the  case  be  affirmed. 

PBB  CURIAM.   Adopted  in  whole. 


EICHOFF  T.  RUSSELL.    (No.  4375.) 
(Supreme  Court  of  Oklahoma.    May  18,  1915.) 

(BvOabva  hv  M«  OcmrU) 

1.  Afpeai.  and  Ebbob  «s>1001  —  Veboict — 
evidbnob. 

The  jury  are  the  triers  of  the  facts,  and 
the  sole  and  exdustve  Judfces  of  the  evidence 
and  the  credibility  of  the  witnesses,  and,  where 
there  is  evidence  reascmably  tending  to  support 
the  findings  of  the  jury,  same  will  not  be  dis- 
turbed upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {3  3922,  S92fr-3934;  Dec.  Dig. 
«=»i(}01.] 

2.  Bbokebs  4=»88~Apfbai.  avd  Ekbo»— Vbb- 
DicT— Action  fob  Ooumibszon — PBoouBXifo 

Cause— QuESTioK  fob  Jubv. 

In  an  action  hy  a  real  estate  broker  to 
recover  commission  for  procuring  the  sale  of 
the  owner's  property,  the  question  aa  to  whethn- 
or  not  he  was  the  procuring  cause  of  the  sale 
is  one  of  fact  for  the  pury,  and,  there  being 
evidence  reasonably  tending  to  support  the  ver- 
dict, it  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |S  121,  123-180;  Dec.  Dig.  «=a88J 
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3.  Bbokeeb  «=>53—Right  to  Commission— 

Fkocuremknt  or  Pubchabkb. 
An  owner,  who  lists  her  property  with  a 
real  estate  broker  for  sale,  and  ngrces  to  pay  a 
e<XDmisBion  for  proearins  ■  buyer  tiMicm,  is 
liable  for  the  commission  agreed  to  be  paid, 
provided  the  broker  procures  a  buyer  who  is 
resdy,  able,  and  wllliiif  to  bay  the  property, 
on  terms  agreeable  to  the  owner,  notwithstand- 
ing the  fact  that  the  pnrdiaser  may,  prerions 
to  the  listing,  have  unsuccessfully  endeavored 
to  purchase  the  property  from  the  owner,  where 
the  evidence  reasonably  tends  to  show  that  the 
broker  was  the  procuring  canae  of  the  sale,  and 
that  the  negotiations  between  the  own»  and 
parchaaer  bad  been  dosed  and  abandoned  prior 
to  the  listing  of  said  property  with  the  agent. 

fEd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i  74;  Dee  Dig.  «i=»58.] 

4.  Appeal  and  Ebbob  «=»230— Objections 
to  evidbncb. 

Whether  the  court  erred  in  the  admission 
of  testimony  will  not  be  considered,  where  no 
objections  are  made  to  the  introduction  of  the 
testimony  when  offered. 

[Ed.  Note.-— Vor  other  easM,  an  Appeal  and 
Krror,  Dec;  Dig.  «sp230;  Trial.  Cent.  Dig.  1 
183.1 

Commlsstoners*  Opinion,  Division  No.  3. 
Error  from  Superior  Court,  Oklahoma  Coun- 
ty; Edward  Dewes  Oldfleld,  Judge. 

Action  by  William  J.  RusseU  against  Loula 
Etchoff,  administrator  of  the  estate  of  Mag- 
gie E.  Fay,  deceased.  Judgment  for  plalntltt, 
nnd  defendant  brings  error.  Affirmed. 

Burwell,  Crockett  &  JohnBon,  of  Oklahoma 
City,  for  plaintiff  In  error.  W.  L.  McCann 
and  Embry  &  Hastings,  all  of  Oklaboma  City, 
for  defendant  In  error. 

DUDLET,  a  Thla  is  an  appeal  from  the 
siqterlor  court  of  Oklahoma  county.  On  An- 
gost  25, 101<^  tbe  defendant  In  error,  herein- 
after referred  to  as  the  "plaintiff,"  com- 
menced thla  action  In  tbe  superior  court  of 
Oklahoma  county,  against  tbe  plaintiff  In  er- 
ror, as  the  administrator  of  the  estate  of 
Haggle  E.  Fay,  deceased,  hra^lnafter  refer- 
red to  as  tbe  "defendant,"  to  recover  $1,250, 
witb  Interest  at  6  per  cent  from  Bfay  26, 
1810,  as  commission  for  procuring  a  pur- 
chaser certain  real  estate  belonging  to 
the  deceased. 

The  petition  and  the  amendment  thereto 
allege,  In  substance,  that  the  plaintiff  was  en- 
gaged In  the  real  estate  business  In  Okla- 
homa dtf,  OkL;  that  on  and  prior  to  July 
30, 1909,  Haggle  E.  Fay,  now  deceased,  was 
tbe  owner  of  lots  29  and  30  In  block  32  of 
Oklaboma  City;  that  prior  thereto  and  on 
Uay  21,  1909,  she  verbally  listed,  said  prop- 
erty with  him  for  sale,  at  520,000,  and 
agreed  to  pay  him  a  commission  of  G  per  cent 
of  the  purchase  price  of  said  premises,  If 
he  should  procure  a  buyer  ready,  able,  and 
vlUing  to  purchase  the  same,  upon  terms 
agreeable  to  her;  that  thereafter  and  on 
July  30,  1900,  be  procured  a  buyer  for  said 
premises,  in  the  person  of  John  Erickson,  for 
the  sum  of  $25,000,  on  terms  agreeable  to 
ber;  that  on  said  day  she  sold  and  conveyed 


said  premises  to  said  pvnAaser  tor  nld  warn ; 
and  that  on  account  thereof  he  la  entitled  to 
recover  a  commission  of  fl,^.  The  petition 
then  alleges  tbe  death  of  the  deceased,  the 
ai^tointmait  of  Loula  Elchoff  as  tbe  adminr- 
istrator  oi  her  estate,  tbe  filing  and  preeenta* 
tlon  of  a  claim  for  said  commission,  and  the 
rejection  tbere<tf.  Issues  were  Joined  and 
the  case  tried  to  a  jury,  resulting  In  a  Judg- 
m^t  In  favor  of  the  plaintiff  for  the  amount 
sued  for.  From  thla  Judgment  tbe  defendant 
has  perfected  on  appeal  to  tbia  court,  and 
seeks  a  reversal  on  two  gronnda:  U)  That 
the  evidence  ia  insufficient  to  aurawrt  the 
verdict  of  the  Jury  and  the  Judgment  ot  tbe 
court,  based  thereon;  (JQ  that  tbe  trial  court 
erred  in  admitting  incompetent,  irrelevant, 
and  Immaterial  testimony  on  behalf  of  the 
plaintiff.  We  shall  consider  the  Cwo  grounds, 
in  the  order  named. 

It  Is  earnestly  and  ably  insisted  by  coun- 
sel for  defendant  In  tbelr  brief,  that  the  evi- 
dence Is  insufficient  to  support  the  verdict  of 
the  Jury  and  the  Judgment  of  tJie  trial  court 
based  thereon.  There  la  but  little  conflict  in 
the  evidence.  Counsel  for  defendant  Insist 
that  there  Is  none.  The  main  point  urged  is 
that  the  evidence  la  inauffieient  to  show  that 
tbe  plaintiff  was  the  procuring  cause  of  the 
sale  to  £rickBon.  Thla  was  a  question  of 
fact  to  be  submitted  to  and  determined  by 
the  Jury,  under  appropriate  Instructions.. 
Tbis  was  done,  and  tbe  Jury  found  In  favor 
of  tbe  plaintiff,  and.  If  the  evidence  reason- 
ably tends  to  support  the  finding.  It  wlU  not 
be  disturbed  on  appeal.  Wlieelan  et  al.  v... 
Hunt  37  Okl.  523,  133  Pac.  52,  We  have 
very  carefully  read  and  considered  the  en- 
tire record,  and  are  of  the  opinion  that  the 
evidence  reasonably  tends  to  support  tbe  find- 
ing of  the  Jury,  not  only  upon  this  question,, 
hut  upon  all  the  controverted  questions  of' 
fact 

[1-3]  It  la  well  settled  In  this  Jurisdiction, 
that  the  Jury  are  the  triers  of  the  facts  and. 
tbe  sole  and  exclusive  Judges  ot  the  weight, 
of  the  evidence  and  the  credibility  of  the  wit- 
nesses, and,  where  there  la  evidence  rea- 
sonably tending  to  support  the  findings  of' 
the  Jury,  tbe  same  will  not  be  disturbed  upon, 
appeal.  Texas  Co.  v.  Collins,  42  Okl.  374,  141 
Pac.  783;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  New- 
bum,  39  Okl.  704,  136  Pac.  174 ;  Chicago,  B. 
I.  &  P.  Ry.  Co.  V.  Brazzell,  40  Okl.  4G0,  138 
Pac.  794;  Rice  v.  Woolery,  38  Okl.  .199,  132. 
Pac.  817. 

The  evidence  clearly  establishes  the  fact 
that  tbe  plaintiff  bad  the  property  listed,  and . 
that  Mrs.  Fay  agreed  to  pay  him  a  commis- 
sion of  6  per  cent  on  the  purchase  price. 
This  being  true,  and  the  Jury  having  found 
that  he  was  the  procuring  cause  of  tbe  sale, 
tlien  it  Is  clear  that  he  Is  entitled  to  recover 
the  commission  agreed  to  be  paid.  ThU 
court,  speaking  through  Justice  Willls.ms,  In 
the  case  of  Roberts  v.  Markham  et  al.,  26. 
Okl.  387,  109  Pac.  127,  announced  this  rule: 
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"Brokeni— Right  to  CommlHsion.  If,  after 
the  lot  or  realty  is  placed  In  the  agwt's  hands 
for  sale,  it  ia  broa^t  about  and  procnred  by 
his  advertisements  or  exertions,  lie  will  be  en- 
titled to  his  commiBsion,  or  if  the  agent  intro- 
duces or  discloaes  the  name  of  the  purchaser  to 
the  vendor  for  such  purpose,  and  tiirough  anch 
introduction  or  disclosure  nesotiattons  for  the 
sale  of  the  propertj  are  began,  and  then  effect- 
ed by  the  vendor,  tiie  agent  u  entlded  to  his 
commission." 

Tbe  evidence  ahows  tliat  on  May  21, 1000, 
Mn.  Fay  listed  the  property  In  cMitroverey 
with  the  plaintiff  for  aale,  at  f20,000,  and 
agreed  to  pay  him  a  commissi  cm  of  6  per 
cent,  on  the  purchase  price,  If  he  procured  a 
buyer  therefor.  Shortly  after  this  she  went 
to  a  hospital  at  Wldilta  for  an  operation, 
and  did  not  return  until  some  time  in  June. 
There  is  some  evidence  tending  to  show  that 
prior  to  this  sbe  had  listed  this  property 
with  the  plaintiff  for  sale  at  $18,000.  Be- 
fore the  last  listing,  Brlckaon,  the  purchaser, 
had  bad  some  conversation  with  Mrs.  Fay 
with  reference  to  purchasing  this  property, 
and  Bhe  priced  It  to  blm  at  $20,000.  «10,000 
cash,  and  be  asked  her  If  slie  would  take 
s<»ne  lots  of  his  as  a  part  of  the  purchase 
price,  and  she  told  bim,  "No."  Nothing  fur- 
ther was  done  between  them  until  after  she 
made  the  last  Ustlng  with  the  plaintiff,  and 
returned  from  "Vncblta.  Attsx  she  went  away, 
plaintiff  put  his  sign  "For  Sale  or  Sent."  on 
the  property,  and  Brickson,  tb»  purchaser, 
in  passing  l^,  observed  the  sign  and  later 
called  on  tbe  plaintiff  witli  reference  to  buy- 
ing the  property.  He  priced  it  to  him  at 
1^,000.  Brickson  thought  this  was  too  much, 
but  the  idaintlfl  InslBted  that  it  was  a  bar- 
gain. Erickson  Inaoired  if  Mrs.  Fay  would 
take  some  lota  as  a  parC  of  0ie  purdiase 
price.  Plaintiff  replied  tliat  be  did  not 
know,  but  would  take  the  matter  up  with 
Mrs.  Fay  upoa  her  return.  Tbey  bad  some 
uegotiationB,  and  finally  Bridcson  submitted 
a  proposition,  which  tbe  plaintiff  submitted 
to  Mrs.  Fay,  and  she  accepted,  and  later  and 
oa  Jnly  80tb  the  deal  was  finally  consum- 
mated. The  evidence  also  shows  that,  when 
the  plaintiff  submitted  the  proportion  to  Mrs. 
Fay*  she  informed  him  that  she  bad  beard 
of  Brickson  before,  and  told  him  to  get  $10,- 
000  cash  out  of  bim  if  he  could,  and,  If  he 
could  not,  to  close  the  deal. 

There  la  some  evidence  tending  to  diow 
that  Sawyer  &  Houghton,  real  estate  agents, 
endeavored  to  aell  this  property  to  Erickson 
for  Mrs.  S^y,  for  $20,000.  This  deal  did  not 
go  through,  and  the  matter  ended,  according 
to  the  tesUmony  of  Erickson,  and  following 
this  he  took  the  matter  up  with  tbe  plaintiff. 
The  plaintiff  was  present,  at  the  request  of 
Mrs.  Fay,  at  the  time  the  deal  was  closed, 
bad  charge  of  her  papers,  went  to  the  conrt- 
lurase,  and  looked  after  the  final  consumma- 
tion of  the  deal.  After  the  sale,  Mrs.  Fay 
made  the  statement  to  at  least  two  witness- 
es; tiiat  the  plaintiff  had  sold  her  property, 
and  that  she  owed  htm  a  conmlssicqi  for  so 
doing,  which  sbe  expected  to  pay  as  soon  as 


she  was  able.  The  evidence  also  shows  that 
the  plaintiff  encouraged  Brickson  to  buy  tbe 
property,  Insisting  that  It  was  a  bargain. 
Tbe  evidence  also  ahows  that  Mrs.  Fay  talk- 
ed to  the  plaintiff  several  times  before  the 
deal  was  finally  consummated. 

From  an  examination  of  the  entire  record, 
we  are  satisfied  that  the  evidence  reasonably 
tends  to  show  that  tbe  negotiations  between 
Mrs.  Fay,  the  owner,  and  Brickson,  the  pur- 
chaser, «were  unsuccessful  and  had  been 
abandmted  by  the  purchaser  before  tbe  prop- 
erty was  last  listed  with  the  plaintiff,  and 
that  he,  through  bis  efforts,  exertions,  ad- 
vertisement, and  interest  In  the  aale  of  the 
property,  was  the  procuring  cause  of  the 
sale,  and  that,  notwithstanding  the  fact  tbat 
the  owner  and  the  purchaser  had  had  some 
negotiations  with  reference  to  the  sale  of 
this  property,  yet,  the  plaintiff  being  the  pro- 
curing cause  of  tlie  sale  and  having  started 
anew  tbe  negotiations  which  ultimately  re- 
sulted In  a  sale,  the  plaintiff  Is  entitled  to  re- 
cover the  commission  agreed  to  be  paid.  The 
Snpreme  Court  of  Connecticot,  In  tbe  case 
of  Scblegal  v.  AUerton.  65  Caan.  260,  82  Atl. 
363,  had  under  consideration  a  state  of  facta 
similar  to  the  facts  in  this  case,  where  tbe 
following  rule  was  announced: 

"An  owner  of  real  estate,  after  her  efforts 
to  sell  to  W.  had  failed  and  been  abandoned, 
pnt  it  In  the  hands  of  a  real  estate  agent  to 
sell  at  a  certain  price.  He  then  commenced  ne- 
gotiations with  W.,  and,  while  It  still  remained 
in  his  hands,  without  notice  to  blm,  the  owner 
sold  it  to  W.  for  a  less  price  than  that  at 
which  the  agent  bad  been  authorized  to  sell. 
Held)  tbat  be  was  entitled  to  commiasiona  on 
the  amount  for  wbJdi  it  was  sold." 

TblB  rule  in  prlndple  was  announced  1^ 
tbls  court  in  the  case  of  Nation  v.  Harness 
et  aL,  83  OkL  630,  126  Pac.  799. 

It  iB  also  argued  tbat  there  was  not  anffi- 
dent  evidence  showing  the  presentation  of 
the  claim  to  ttie  administrator  of  the  estate 
of  the  deceased,  and  its  rejection  by  said 
administrator,  and  also  tiiat  the  suit  was  not 
brought  witb^  tbB  time  prescribed  stat- 
ute, aft»  tbe  r^ecUou  ot  the  claim.  Tbe 
administrator,  in  his  answer,  admits  that 
be  was  tba  administrator  ot  tbe  estate.  The 
record  dear^  abows  that  notice  to  credltora 
was  given,  as  required  1^  law,  and  tbat  the 
plaintiff  presented  bis  claim  to  the  adminl»' 
trator,  in  accorttance  with  the  notice  and 
at  the  place  spedfled  tiiereln.  The  original 
claim  was  among  tbe  flle^  and  introduced  in 
evidence,  showing  its  presentation  and  disal- 
lowance. The  record  clearly  shows  Qiat  the 
action  was  brought  within  the  statutory  pe- 
riod after  the  disallowance  ot  the  claim. 
There  la  nothing  in  this  contentltm. 

[4]  It  is  next  contended  by  tbe  defendant 
tbat  the  trial  court  committed  error  in  per- 
mitting tlie  witnesses  D.  B.  Welty  and  Sea- 
man O.  Bussell  to  testify  in  regard  to  some 
matters  that  took  place  at  the  residence  of 
UvB.  Fay  sfflue  tln»  In  Jnly,  1009.  Tbe  evi- 
dence c(8nplalned  of  Is  set  forth  in  full  in 
tbe  brief  of  counsd  for  defendant  An  ezam- 
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inaUon  of  the  record  diowa  that  no  objec- 
tions were  made  or  exceptlona  taken  to  tte 
introdoction  of  thia  testimony.  The  wltnesa- 
es  were  croaa-examlned,  and  then  court  ad- 
journed until  the  following  morning,  and  on 
the  conrenli^  of  court  the  defendant  moved 
to  strike  out  the  testimony  of  these  witness- 
H,  with  reference  to  what  occurred  at  the  res- 
idence of  Mrs.  Fay.  This  motion  was  over- 
ruled  and  exceptions  saved.  No  objectlonB 
were  interposed  to  the  introductioQ  of  the 
erldence  complained  of,  when  offered.  The 
witnesses  were  cross-examined.  The  motion 
to  strike  made  on  the  day  following  la  based 
upon  the  ground  that  the  evidence  la  incom- 
petent. Irrelevant,  and  ImmaterlaL  No  rea- 
son iB  assigned  why  this  same  objection  was 
not  made  to  the  introduction  of  the  evidence 
wlien  oflCered,  and  nothing  occurred  after  the 
Introduction  of  thia  evidence  to  render  It  In- 
««Qpeteut,  and  we  therefore  hold  that  the 
motion  to  strike  came  too  late,  and  error 
cannot  be  predicated  upon  the  action  of  the 
trial  court  in  permitting  the  evidence  to  be 
introduced.  Giles  et  al.  t.  Latimer  et  aL,  40 
OkL  302,  187  Pac.  118;  St  Lonls  &  S.  F.  R. 
Co.  T.  Davis,  37  OkL  340,  132  Pac  337.  In 
Tlew  t€  this  fact,  it  iB  not  necessary  for  ns  to 
determine  whether  or  not  the  trial  court 
conmltted  error  in  permitting  this  evidence 
to  be  Introduced. 

The  Judgment  the  trial  court  should  be 
affirmed. 

FEB  CUBIAM.   Adopted  in  whole. 


OAPITOL  STATE  BANE  OF  OBa^AHOMA 
CITT  v.  WESTERN  CASUALTX  &  GUAB- 
ANTT  INS.  CO.    (No.  6116.) 

CSmveme  Court  of  Oklahoma.  Jan.  26,  191S. 
Behearing  Denied  June  8»  1916.) 

fByUaJfuM      the  Oourl.) 

BaITEB  AITD  BANEtlfQ  «»65— NEW  COBPOBA- 

TioR— What  OoNSTrroraa. 
Answer  ezamined,  and  htld  to  state  facts 
nmctent  to  constitute  a  defense  to  plaiutiff*B 
eiQK  of  action,  and  that  it  was  reveruble  error 
to  sostain  a  demurrer  thereto. 

[Bd.  Note.— Few  other  cases,  see  Banks  and 
^nkinj,  Cent.  l>ig.  |f  126,  127 ;  Dec  Dig. 
65.) 

Error  frtMn  District  Court,  Oklahoma  Coun- 
tjr;  Gea  W.  caark,  Jndge. 

Action  by  the  Western  Casualty  and  Guar- 
uty  Insurance  Company,  a  corporation, 
against  the  Capitol  State  Bank  of  Oklahoma 
City,  OkL,  a  eorporatt(m.  Judgment  for 
pUntlir,  and  defendant  brings  orror.  Be- 
Tetsed,  with  directions. 

Wiiioa  &  TcMSerlln  and  E.  EL  Bnckholta, 
both  of  Oklahoma  City,  for  plaintiff  in  error. 
I«dbetter,  Stuart  &  BeU,  of  Oklahoma  City, 
tot  defendant  In  error. 

* 

KANE,  G.  J.  This  was  an  action,  com- 
■nniced  by  the  defendant  in  error,  the  Westwn 


Casualty  ft  Guaranty  Insurance  Company, 
plalntUr  below,  against  the  plaintiff  in  error, 
Capitol  'State  Bank  of  Oklahoma  City,  defend- 
ant below,  for  the  purpose  of  recovering  $10,- 
000  which  the  surety  company  was  required  to 
pay  on  account  of  being  surety  upon  a  cer- 
tain Indemnity  bond,  executed  by  the  State 
Bank  of  Capitol  Hill,  for  the  purpose  of  pro- 
tecting a  deposit  of  $10,000  made  by  the  com- 
mlssioneifi  of  the  land  office  in  said  bank. 
The  ailegatiouB  of  the  petition  are  admitted 
to  be  true,  the  defendant  relying  for  a  defense 
on  defensive  matter  set  up  in  Its  answer. 
Upon  a  demurrer  to  this  defensive  matter  be- 
ing sustained,  cotmsel  elected  to  stand  upon 
their  answer,  and  Judgment  was  rendered  In 
favor  of  the  plaintiff,  to  reverse  which  Oiis 
proceeding  in  error  was  commenced. 

The  facts  upon  which  defendant  relies  for 
a  defense  may  be  stated  brleQy  as  follows: 
On  or  about  the  25th  day  of  April,  1913,  the 
State  Bank  of  Capitol  Hill  was  taken  In 
charge  by  the  bank  commissioner  on  account 
of  its  being  in  an  Insolvent  condition.  Prior 
to  its  insolvency  it  had  received  the  deposit  of 
$10,000  above  mentioned,  a  deposit  of  $6,000 
made  by  the  treasurer  of  Oklahoma  county, 
which  were  secured  by  Indemnity  bonds  as 
required  by  law,  and  about  $32,000  in  genwai 
deposits,  secured  by  the  bank  guaranty  fund 
of  the  state.  The  bank  commissioner,  np<m 
taking  charge  of  the  insolvent  bfchk,  proceed- 
ed to  pay  In  full  all  the  gmeral  depositors 
out  of  the  bank  guaranty  fund,  pursuant  to 
section  303,  Bev.  Laws  OkL  IBIO,  and  to  take 
dkarge  of  all  the  assets  of  the  insolvrat  bank 
upon  which  the  state,  by  virtue  of  the  same 
section,  had  a  first  lien  for  the  beneflt  of 
the  depositors'  guaranty  fund.  Thereafter 
the  bank  commisBiimer  disposed  of  all  the  as- 
sets of  the  failed  bank  for  the  purpose  of  re- 
imbursing the  depleted  bank  guaranty  fond, 
by  transferring  the  same  to  Meosrs.  Bonner, 
Dennis,  et  al.,  none  of  whom  were  connected 
with  the  failed  bank,  under  an  agreement 
whereby  Bonner,  Denitls  and  aasodatca  a»- 
snmed  the  payment  of  the  general  deposit 
liabilities  of  the  failed  bank,  and  farther 
agreed  to  pay  up  a  new  capital  <Ht  $10,000  In 
a  new  banUng  inatltntion,  to  which  the  bank 
commissioner  of  the  state  agreed  to  lasoe  a 
certlflcate  permitdng  It  to  do  buslnesB  in  the 
state  of  OklatMHua  aa  a  state  bank.  There- 
after, In  paEBOanoe  at  tbia  affreemait  with 
the  bank  conunisaioner,  Messrs.  Bonner,  Den- 
nis and  aaaodates  organlxed  the  Capitol  State 
Bank  of  CHOahoma  City,  the  plaintiff  in  error 
hereln,  an  entirely  solvent  coqcern,  where- 
upon thia  action  followed. 

The  questiMi  la:  Whether  the  efitet  of 
the  foregoing  arrangement  between  the  Bank- 
ing D^rtmokt  and  Bonnor,  Deonla  and  as- 
Bodatea,  and  the  action  taken  Uierennder  was 
to  revive  and  continue  the  old  corporation, 
ae  to  create  a  new  on&  The  action  was  com- 
menoed  on  the  former  hypothesis,  and  the 
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court  b^w,  taUoff  this  view  of  the  matter, 
Bostalned  a  demurrer  to  the  detoidanfa  an- 
swer and  rendered  Judgment  bi  favor  of  the 
plaintiff. 

We  do  not  beheve  that  the  general  rule 
Invoked  by  the  plaintiff,  to  wit,  "A  companr 
taking  advantage  ot  a  statute  permitting  a 
corfwratlon  organized  under  a  former  stat- 
ute to  reincorporate  under  a  statute  snper- 
seding  It,  does  not  thereby  become  a  new 
corporation"  aO  Cyc.  288).  la  applicable  to 
the  situation  here  presented. 

As,  In  order  to  sustain  plaintiff's  theory,  he 
must  concede  that  the  action  of  the  bank 
commlsBloner  in  winding  up  the  affairs  of  the 
Insolvent  bank  and  disposing  of  its  assets  for 
the  purpose  of  reimbursing  the  depositors' 
guaranty  fund  was  valid,  and  that  the  agree- 
ment  between  the  state  bank  commissioner 
and  Bouuer,  Dennis  and  associates,  and  the 
organization  of  the  new  bank  under  this 
agreement  were  regular  and  In  accordance 
with  law,  the  court  will  so  assume.  Viewing 
the  case  from  this  standpoint,  we  find  the  en- 
tire assets  of  the  hopelessly  insolvent  State 
Bank  of  Capitol  HUl  legally  transferred  to 
Bonner,  Dennis  and  associates  by  the  state 
bank  commissioner  for  a  certain  stipulated 
consideration  In  pursuance  of  a  valid  con- 
tract. The  consideration  named  In  the  con- 
tract was  barely  sufficient  to  satisfy  the 
claims  of  the  general  depositors,  for  whose 
benefit  the  depositors'  guaranty  fund  was 
created.  Columbia  Bank  &  Trust  Co.  v.  Unit 
ed  States  Fidelity  &  Guaranty  Co.,  83  OkL 
635,  126  Pac.  S56.  This  action.  It  would 
seem,  would  have  the  effect  of  destroying  the 
insolvent  bank  as  a  going  concern,  and  par- 
ticularly as  a  debt-paying  institution,  l^e 
state  was  bound  to  protect  the  general  cred- 
itors out  of  the  depositors'  guaranty  fund, 
aud  recoup  the  loss  so  far  as  possible  by  a 
sale  of  the  assets  of  the  failed  bank,  upon 
which  the  statute  gave  It  a  preferred  lien. 
If  the  sale  of  assets  of  the  failed  bank  did 
not  realize  a  sufficient  sum  to  pay  any  of 
the  creditors  of  the  failed  bonk,  except  the 
general  depositors  who  were  protected  by  the 
depositors'  guaranty  fund,  it  would  follow 
that  all  other  creditors  would  be  compelled  to 
suffer  the  loss  of  their  claims.  The  liability 
of  Bonner,  Dennis  and  associates  was  fixed 
by  the  contract-  with  the  bank  comnilssltmer, 
and  was  limited  to  the  payment  of  the  pre- 
ferred general  depositors,  the  other  creditors, 
including  the  plaintiff  herein,  being  ^>eclflc- 
ally  excluded.  Thus  far  there  can  be  little 
doubt  that  Bonner,  Dennis  and  associates,  as 
Individuals,  had  in  no  way  become  liable  for 
the  payment  of  the  claim  of  the  Western 
Casualty  ft  Guaranty  Company.  It  seems  to 
ns  Just  as  clear  tliat  the  banking  concern  or- 
ganized in  further  pursuance  of  the  agree- 
ment between  the  bank  commissioner  and 
Bonner,  Dennis  and  associates  is  equally  as 
free  from  any  of  the  class  of  unpaid  llablll- 


tles  of  the  failed  bank  to  whldi  the  claim  of 
the  plaintiff  belongs.  The  new  institution, 
the  Capitol  State  Bank,  was  (»ganlced  legaK 
ly,  we  assume  by  Bonner,  Domla  and  asso- 
ciates, paying  tip  a  new  caidtil  atock  of  tlO,- 
000  in  the  new  bank,  whereupon  the  bank 
conuntesloner,  pursuant  to  the  agreement 
lieretof  ore  mentioned,  issoed  a  certificate  per- 
mitting tt  to  do  a  banking  business  under  the 
laws  of  the  state.  From  the  facts  before  as,, 
we  can  cmne  to  no  other  ctmclaalcHi  than  that 
the  new  bank  was  an  entirely  different  insti- 
tution from  the  old,  and  that  the  change  that 
took  place  pursuant  to  the  agreement  with 
the  bank  commissioner  entirely  changed  the 
legal  entity  of  the  new  corporation.  The  old 
corporation,  aa  we  have  seen,  was  Insolvent 
beyond  recovery.  All  its  assets  had  been  sold 
by  the  state,  who  had  a  preferred  lien  on 
them,  for  a  sum  barely  safflcl^t  to  pay  the 
class  of  creditors,  to  wit,  the  general  deposi- 
tors, for  wbose  benefit  the  lien  was  created. 

It  cannot  be  said  that  by  virtue  of  the 
contract  between  the  bank  commissioner  and 
Bonner,  Dennis  and  associates  and  their  ac- 
tion thereunder,  a  solvent  institution  arose, 
pbcenix-Uke,  from  the  ashes  of  the  old  de- 
funct corporation,  which  became  liable  not 
only  for  the  amounts  due  the  general  deposi- 
tors whom  it  agreed  to  pay,  but  also  for  the 
debts  due  to  another  class  of  creditors  who 
were  not  entitled  to  participate  In  the  pro- 
ceeds derived  from  the  sale  of  the  assets, 
and  who  were  excluded  from  payment  by 
the  purchasers  of  the  assets  by  the  express 
terms  of  the  contract  In  our  Judgm^t,  tb& 
liability  of  Bonner,  *Dennis  and  associates 
and  of  the  new  banking  Institution  launched 
by  them  by  permission  of  the  state  bank 
commissioner  Is  limited  by  their  agreement 
with  the  bank  commissioner,  and  this  agree- 
ment does  not  contemplate  the  payment  by 
them,  or  the  institution  formed  by  them, 
of  any  of  the  debts  of  the  old  bank,  except 
those  mentioned  in  the  contract,  to  wit,  the 
claims  of  the  general  deposltora 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  Is  reversed,  with  directions  to- 
overrule  the  demurrer  to  the  defendant's  an- 
swer. All  the  Justices  concur. 


TORIS  V.  GAGE  et  oL  (No.  49M.) 

(Supreme  Court  of  Oklahoma.   Hay  ll)  1915.. 
Rehearing  Denied  June  8,  191S0 

(Byllabut  by  tha  Cowi.) 

1.  Sales  ^=>425  —  Bbeach  of  Wabbantt  — 
Rbuedies  of  Buyeb. 

For  a  breach  of  warranty  contained  in  the 
written  guaranty  set  oi:t  in  the  opinion  the  ven- 
dee had  the  option  either  to  stand  upon  the 
warranty  and  recoup  his  dnma^es  in  an  action 
agalOBt  him  on  the  promissory  uote  or  to  accc]jt 
from  the  vendor  another  stallion  that  nould 
satisfy  the  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I!  1207,  1208;  Dec.  Dig.  «=»425.] 
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Z.  CONTHACTS  ^3127— VAUDtTT  — BK8TKUNT 
OF  X^KQAL  BKMEDIE8 

Under  section  977,  Rev.  Laws  1910,  a  stip- 
ulation id  a  contract  that  restricts  the  right  of 
the  parties  to  pursue  the  usaal  legal  remedies 
in  the  oidinaiy  Cribuials  for  a  bnacb  thereof  is 
void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  DiK.  H  608-610;  Dec  Dig.  «=>m.] 

Commissioners'  Opinion,  Dirlsion  No.  2. 
Emw  tarn  Superior  Goor^  Oarfleld  Oonnty ; 
Dan  Htwtt,  Judge. 

Action  by  B.  a  Torla  acalnat  Mark  H. 
Gage  and  another.  Jodcment  for  defend- 
ants, and  i^aintlfr  brings  enror.  AflBrmed. 

Karl  Z.  WUklng,  E.  P.  Smith  and  Robert 
F.  Williams,  all  of  Enid,  and  Clarence  F. 
Merrell,  of  Fargo,  N.  D.,  for  plaintiff  in  er- 
ror. Garber  ft  Kmae,  of  Enid,  for  defend- 
ants In  error. 

GALBRAITH,  C.  This  was  an  action  on 
a  nonnegotiable  note  for  $286,  interest  and 
attom^'s  feeo,  given  by  Mark  M.  Gage  and 
Addle  Gage  to  Lew  W.  Cochran,  as  the  bal- 
ance of  the  purchase  price  of  a  certain  stal- 
lion. The  note  having  been  indorsed  by  Coch- 
ran, the  plaintiff  alleged  he  was  the  owner 
and  holder  thereof  for  ralne,  and  that  no 
part  of  It  had  been  paid,  and  Jodgment  was 
prayed  for  the  principal,  interest,  and  attor- 
ney's fees.  The  answer  of  defendants  admit- 
ted the  execution  of  the  note,  but  set  forth 
that  it  was  given  as  a  part  of  the  purchase 
price  of  a  stallion,  and  that  the  stallion  had 
been  warranted,  and  that  there  was  a  l>reach 
of  the  warranty,  and  therefore  a  failure  of 
consideratimi  for  the  note,  and  prayed  for 
the  cancellation  of  the  note  and  for  costs. 
There  was  a  trial  to  the  court  and  a  jury, 
and  a  verdict  returned  for  the  defeodanta 
Judgment  was  rendered  on  the  verdict  against 
the  plainticr  for  costs.  The  plaintiff  appeal- 
ed to  this  court 

[1]  Numerous  errors  are  assigned,  but  there 
Is  really  but  one  question  presented  by  these ; 
tbat  is,  whether  or  not  the  parties  stipulated 
in  the  contract  of  sale  the  exclusive  remedy 
for  its  breach  and  were  barred  by  the  terms 
of  the  contract  from  maintaining  a  claim 
for  damages  for  breach  of  the  warranty 
therein.  A  determination  of  tUa  question 
nlU  dispose  of  this  cause.  The  guaranty  giv- 
en the  purchaser  upon  the  sale  of  the  stal- 
lion, and  which  is  conceded  to  have  been 
breached,  la  as  follows: 

"This  certifies  that  I,  L.  W.  Cochran,  of 
Crawfordsville,  Indiana,  have  sold  Percheron 
lUllion,  Gladstone  No.  42630,  to  Mnrk  M.  GaKe, 
of  tiarber,  Olclahoma,  on  December,  1008,  for 
91,600.  And  I  also  guarantee  the  above  named 
rtaBios  to  get  60  per  cent,  of  all  bealtfay  and 
regular  breeding  mares  in  foal,  providins .  said 
■tillioo  is  properly  cared  for  and  exercised  and 
in  a  healthy  coniUtion,  and  said  mares  are  re- 
tamed  regularly  to  he  tried  and  bred :  Provided 
tbat,  if  said  stulion  does  not  fill  the  above  gnar- 
utT  after  a  fair  trial,  said  Cochran  agrees  to 
furnish  said  purchaser  another  stallion  of  equal 
Yalae,  and  said  purchaser  atrrees  to  accept  said 
Mallion  in  satiafactioo'  Of  this  contract:  Pro- 


vided, however,  that  the  stallion  returned  baa 
been  well  cared  for,  and  has  not  been  sold,  and 
is  returned  to  said  Cochran  at  Crawfordsville, 
Ind.,  March  1, 1910.  and  not  later,  sound  and  !n 
as  good  condition  as  when  sold.  In  case  of  tbe 
death  of  the  stalUui  said  Cochran  Is  not  to  be 
respoDsiUe  for  failure  of  said  stallion  to  fill 
this  guaranty. 

"It  is  further  agreed  tbat  no  representations, 
guaranties,  or  contracts  shall  in  any  way  be 
binding  upon  said  Cochran,  except  as  set  forth 
in  this  instrument  of  writing  and  signed  by 
said  Cochran,  and  be  assumes  no  risk  on  ac- 
count of  accident  to  or  disease  of  said  stallion 
after  this  date.  If  tbe  above  horse  should  go 
lame  in  his  hind  legs  so  it  hurts  the  service 
of  him,  we  agree  to  exchange  him  at  any  time 
with  another  equal  as  good  two  years. 

"Lew  W.  Cochran, 

"By  B.  F.  Dygert  Agt 

"Mark  M.  Gage." 

The  testimony  established  that  there  was 
a  breach  of  this  warranty,  in  this,  that  the 
BtaUkm  waa  not  such  a  foal-getter  as  wai^ 
ranted  In  the  guaranty,  and  also  tSiat  there 
was  a  further  breach,  in  this,  that  tbe  stal- 
lion went  lame,  and  practically  became  worth- 
lew  on  account  of  defects  hi  his  "bind  lega." 
When  the  rendee  diacovered  that  the  horse 
was  not  up  bo  the  warranty  as  a  foal-getter, 
and  was  becoming  lame  In  his  feet,  so  as  to 
Iminlr  hla  usefulness  for  the  purpose  for 
which  he  was  purchased,  be  notified  the  reh- 
dor  of  the  fact;  and  asked  for  Instructions  as 
to  what  to  do  wltb  the  horse.  It  Is  contend- 
ed that  tbe  vendor  made  no  reply  to  these 
notices.  The  vendee  retained  the  horse, 
and  when  suit  was  brought  opcm  tbe  note  de- 
fended npon  tbe  ground  of  failure  of  consid- 
eration as  hereinbefore  set  forth. 

Tbe  cause  was  tried  in  the  court  below 
upon  the  thewy  that  tbe  voidee  had  «  right 
to  retain  tbe  horse  and  to  set  up  big  dam- 
ages resulting  as  a  breadi  of  tbe  warranty 
as  a  defense  to  this  note.  It  la  oontoided  by 
the  jdalntlff  fn  error  that  this  was  error; 
that  the  written  guaranty  stipulated  Qiat,  If 
there  was  a  breach  In  the  warranty,  the  stal- 
lion should  be  returned  and  another  one  ac- 
cepted In  bis  stead,  and,  since  the  stalUor 
was  not  returned  as  stipulated  in  tbe  con- 
tract, the  vendee  cannot  urge  the  daim  for 
damages  as  a  defense  to  this  action  on  the 
note. 

In  the  case  of  Bracken  et  aL  y.  Fidelity 
Trust  Ca,  42  Okl.  118,  141  Pac  6^  a  warran- 
ty not  identical  in  terma,  but  similar  in 
many  respects,  to  that  Involved  In  tbe  in- 
stant cas^  was  under  couslderntlon.  Tbe 
same  contention  was  made  in  regard  to  the 
effl^  of  tbe  warranty  as  that  made  by  tbe 
plaintiff  in  error  above  set  out  In  that  case, 
however,  the  stalUon  had  been  returned  to 
the  vendor.  When  suit  was  brought  upon 
the  note  the  vendee  defended  on  the  grounil 
of  failure  of  consideration,  and  in  sustaining 
this  defense,  and  In  answer  to  the  contention 
made  agaluHt  it,  the  court  held: 

"By  the  terms  of  this  warranty,  the  purchas- 
ers did  not  obligate  themselves  to  accept  another 
horse  fn  case  of  breach  of  such  warranty,  l>nt 
upon  a  breach  ot  the  same,  they  had  tiie  op- 
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tion  to  either  accept  another  or  retain  the  horse 
and  BUe  for  damages  sustained  by  the  breach,  or 
to  return  him  and  rescind  the  contract" 

Also  in  Obenchaln  &  Boyer  t.  Incorporated 
Town  of  Roll,  29  OkL  211,  at  page  215,  116 
Pac.  782,  at  page  783,  the  court,  after  qtiot- 
ing  an  excerpt  from  Kemp  r.  Freeman,  42 
m.  App.  600,  cited  In  plaintifl  In  error's 
brief,  say:  ' 

"The  breach  alleged  was  that  the  horse  failed 
to  be  an  average  breeder.  Appellants  contended 
that  the  contract  of  warranty  compelled  the  ap- 
pellee in  the  case  of  breach  to  return  the  horse, 
and  accept  In  its  etead  another  that  possessed 
the  quality  required  by  the  warranty.  The 
court  held  that  the  contract  hio  doubt  mlf^bt 
have  been  so  framed  as  to  deprive  the  appellee 
of  his  legal  right  to  an  action  for  damages  in 
case  of  a  breach,  and  to  require  him  in  lieu 
thereof  to  return  the  horse  and  accept  another 
that  would  satisfy  the  warranty.  The  contract 
under  consideration  does  not,  however,  even 
purpart  to  do  so,  but,  on  the  contrary,  by  it  the 
sellers  warrant  the  horse  to  be  an  average 
breeder,  and  in  addition  to  snch  warranty  upon 
which  the  buyer  may  recover  damages,  It  there 
be  a  breach,  the  sellers  agree  that  they  will  ac- 
cept a  return  of  the  horse,  and  replace  him 
with  another  of  merit  and  value  equal  to  the 
warranty.  Clearly  the  buyer  has  tiie  option  of 
an  action  on  the  breach  for  damages,  or  to  re- 
turn the  horse  and  receive  another  in  his 
stead.* " 

[2]  Although  these  decisions  are  not  based 
upon  the  statute,  section  977,  Rev.  Laws  1910, 
would  support  and  sustain  the  conclnslons 
reached  In  each.  This  statute  reads  as  fol- 
lows: 

"Every  stipulation  or  condition  in  a  contract, 
by  which  any  party  thereto  is  restricted  from 
enforcing  his  rights  under  the  <M>ntract  by  the 
usual  legal  proceedings  in  the  ordinary  tribu- 
nals, or  which  limits  the  time  within  which  he 
may  thus  eniforce  bis  rights,  Is  void." 

It  la  not  dear  from  the  language  used  In 
the  warranty  under  consideration  that  the 
parties  intended  thereby  to  restrict  the  right 
to  pursue  the  ordinary  legal  remedies  for  re- 
dress growing  out  of  a  breach  of  the  war- 
ranty. But  the  plaintiff  in  error  contends 
that  such  was  the  intention  of  ttx  parties, 
and  that  a  proper  InterpretntltHi  of  the  war- 
ranty will  show  such  Intent  If  such  were 
the  Intention  of  the  parties  to  the  contract, 
and  if  snch  an  Interpretation  might  be  given 
the  words  used  therein,  under  this  statute 
such  a  limitation  would  faft,  and  could  not 
be  enforced  In  the  courts  of  this  state  for 
the  obvious  reason  that  It  is  dedared  to  be 
Tcdd. 

We  conclude  txarn  these  authorities  that, 
under  the  terms  of  the  written  guaranty,  In 
case  of  a  breach  thereof,  it  waa  (^tional 
with  the  Tendee  whether  he  would  stand  up- 
on  the  warranty  and  recoup  his  damages  or 
permit  the  vendor  to  replace  the  stallion  with 
another  that  would  satisfy  the  warranty.  It 
was  not,  therefore,  error  for  the  trial  court 
to  permit  this  defense  to  be  maintained. 

The  other  errors  assigned  are  not  of  such 
a  character  as  require  speclQc  consideration, 
although  we  are  inclined  to  think  that  the 
criticisms  urged  against  two  of  the  instruc- 


tions are  well  taken.  Bowbtw,  it  is  clear 
that  the  jury  were  not  misled  by  these  in- 
structions, since  the  rerdlct  is  evidently 
right,  and  these  errors  in  the  in^Tucti<His,  if 
any,  would  not  Justly  a  reroisal  of  the  Judg- 
ment 

We  therefore  recommend  that  the  exc^ 
tlons  be  overruled,  and  the  judgment  appeal- 
ed from  be  affirmed. 

PER  CUBIAM.   Adopted  in  whOa. 


FIRST  BANK  OF  MATSVILLB  et  al.  T. 

ALEXANDER.   (No.  4186.) 
(Supreme  Court  of  Oklahoma.   May  18»  1916.) 

(SyUdbut  by  Ms  Oonrt.) 

1.  Appeai.  Ann  BbbOe  «3>667  —  Bscobd — 
CA8B-MAnE>— Tnoc  FOB  BuaoEsruio  Auxnu- 

MENTS— Extension  . 

An  order  extending  the  time  to  prepare  and 
serve  case-made  and  to  sugg^t  amendments 
thereto,  and  requiring  same  to  be  settled  opon 
certain  notice  prescribed  by  the  order,  which 
extends  the  time  of  suggesting  amendments  be- 
yond the  six  months  period  allowed  by  statute, 
IB  not  void  where  the  order  requires  that  case- 
made  be  made  and  served  within  the  six  montha. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  2S15-2Q22 ;  Dec.  Dig.  «s>. 
567.] 

2.  Afpeai.  ahd  Ebrob  ®=3567  —  Recobd  — 
Case -Made— Time  for  Suooestiko  Awehd- 
MENTS—ElxTENsiON— Waives. 

Id  such  case  the  defendant  In  error  may 
claim  the  full  time  allowed  by  the  order,  and  ue 
court  would  have  no  authority  to  settle  same 
after  the  expiration  of  six  months,  but  If  the 
defendant  in  error  waives  the  time  prescribed 
therein  and  suggests  amendments  which  are  al- 
lowed, and  agrees  that  the  case-made  is  correct, 
and  waives  notice  of  the  time  and  place  of  set- 
tlement thereof,  and  petition  in  error  with  case- 
made  attached  is  filed  in  this  court  within  the 
six  months  period,  same  will  be  valid. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2S1S-SS22;  Dec.  Dig.  «s» 
567.] 

Turner,  J.,  dissenting. 

Error  from  District  Court  Garvin  County; 
R.  McMillan,  Judge. 

Action  between  the  First  Bank  of  Mays- 
rllle  and  another  and  R.  B.  Alexander,  trus- 
tee. From  the  Judgment  the  parties  flrst 
mentioned  bring  oror.  Motlcm  to  ^taiwiifff 
denied. 

Blanton  St  Andrews,  of  Pauls  Valley,  for 
plaintiffs  In  error.  Thompson  &  Patterson, 
of  Pauls  Valley,  for  defendant  In  error. 

HABDT,  J.  This  case  Is  presented  on  mo- 
tion to  dismiss.  The  def^dant  In  error  aa- 
slgns  as  grounds  for  dismissal  that  the  case- 
made  is  Toid,  for  the  reason  that  It  was  not 
served  within  the  time  provided  by  statute 
or  within  any  extension  of  time  lawfully 
granted  by  the  tilal  court  The  motion  for  a 
new  trial  was  oTerruled,  and  judgment  ren- 
dered on  February  1,  W12,  at  which  time 
plaintiffs  in  error  were  granted  60  days  to 
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Km  cflMe-made,  defendant  In  error  was  al- 
loved  10  days  thereafter  In  whldi  to  mg- 
gn£  amoidmaits,  and  it  was  ordered  that 
the  ease-made  be  settled  on  8  days'  notice  to 
titber  part7.  Other  extend  one  of  time  were 
granted,  and  on  May  17,  1912,  an  order  was 
made  «ilovlnK  plaintiffs  In  error  60  days' 
addltiimal  time  from  the  exitlratlon  of  the 
last  order  theretofore  made,  which  was  May 
81,  1912,  to  prepare  and  serve  case-made, 
aad  granted  defendant  In  error  10  days  there- 
after In  which  to  suggest  amendments,  and 
ordered  that  case-made  be  settled  aa  3  days' 
notice  to  dther  party. 

Deffflulant  in  error  tmces  In  bUi  motion  to 
dlsmlas  that  the  last  order  waa  a  nullity  for 
Qie  reason  that  It  extended  the  time  for  set- 
tkeaeat  of  case-made  beyond  the  S-months 
period  within  which  appals  most  be  lodged 
In  the  Supreme  Conrt  The  case-made  waa 
serred  on  defendant  In  error  m  July  6, 1912, 
amendments  were  snggested  and  waiver  of 
notice  signed,  and  case-made  was  settled  by 
agreement  on  the  ISth  day  of  July,  1912,  and 
pettUtm  In  error  with  case-made  attached 
waa  filed  In  this  court  before  tiie  oplratlon 
of  6  months  from  the  date  of  die  order  ap- 
pealed from. 

The  contentl<m  of  defendant  in  error  seems 
to  be  based  upon  the  propositions:  (1)  That 
a  case-made  not  filed  within  the  statutory 
time  or  within  the  additional  time  lawfully 
granted  by  the  trial  court  is  a  nullity;  dSi 
the  time  allowed  by  the  trial  court  to  sug- 
gest amendments  to  the  case-made  begins  to 
ran,  not  from  the  date  of  the  service  thereof, 
but  from  die  ei^lratlon  of  the  time  allowed 
In  which  to  make  and  serre  same;  and  (S) 
an  order  extending  the  time  In  which  to 
serve  case-made,  and  to  snggest  amendments 
beymd  the  6  months  allowed  for  appeal  Is  a 
nullity,  and  service  thereof  made  within  said 
time,  even  though  it  be  within  the  6  months 
from  the  date  of  the  Judgment  appealed 
from,  is  void.  Tte  two  first  propositions  are 
conceded  by  counsel  for  plainUfls  In  error  to 
be  correct,  and  are  sustained  by  former  de- 
dsfong  of  this  court. 

[1]  The  third  proposition,  "that  an  order 
extending  the  time  in  which  to  serve  case- 
made  and  to  suggest  amendments,  beyond  the 
6  months  allowed  for  appeal  is  a  nullity,  and 
die  service  of  a  case-made  within  the  extend- 
ed time,  even  though  it  be  within  the  6 
moDths  from  the  date  of  the  judgment  ap- 
pealed from.  Is  void,  and  the  case-made  can- 
not be  considered  for  any  purpose,"  Is  not 
nstalned  by  the  dedatons  cited  in  8upi>ort 
thereof. 

The  first  decison  cited,  Reed  v.  Wolcott, 
40  Okl.  451,  139  Pac.  318,  holds: 

"Aq  order  grondiig  an  extension  of  time  to 
make  and  serve  a  case-made  beyond  6  months 
from  the  date  of  the  judgment,  limited  for  the 
pnsecntion  of  writs  of  appeal,  is  a  nulli^; 
Ud  while  sDcb  order  remains  unmodified  the 
coait  canaor  settle  the  case,  over  the  objection 
«f  defnidanti  in  error,  thongh  wltbin  the  6 
Mmdu,  since  they  are  entitled  to  3  days  from 


the  expiration  of  the  time  fixed  for  the  service 

of  the  cause  to  suggest  amendments." 

The  case  of  Memphis  Bte^  Construction 
Co.  T.  fiutchlson,  147  Paa  771,  simply  goee 
to  the  same  ^ect,  and  neither  of  said  eases 
is  authority  for  the  proptsitlon  that  where 
the  time  for  making  and  serving  case-made 
la  within  the  6  months,  that  the  mere  taxt 
that  the  time  foi  suggesting  amendments  and 
settlement  of  case-made  may  extend  beyond 
the  6  months,  would  render  the  order  a  nul- 
lity. Nor  do  we  think  this  is  a  necessary  ccm- 
dnslon  to  be  reached  from  the  decisions  in 
these  cases.  Chapter  18,  Sees.  Laws  1911, 
proTidee: 

"All  proceedings  (or  revenring,  vacating  or 
modifying  judgments,  or  final  orders  shall  b« 
commenced  within  six  months  from  the  rendi- 
tion of  the  judgment  or  final  order  complained 
ot" 

[2]  From  thla  statute  It  ai^wars  that  It  la 
essential  to  the  jurisdiction  ot  the  Supreme 
Conrt  that  the  proceeding  shall  be  commenc- 
ed by  filing  petition  In  error  In  the  Supreme 
Court  within  the  6  months,  and  that  the 
court  or  Jud^  thereof  la  without  authority 
to  sign  or  settle  a  case-made  after  the  ex- 
piration of  that  time.  The  order  In  the  in- 
stant case  required  the  making  and  service 
of  the  case-made  within  the  6  months,  and 
same  waa  done.  That  portion  of  the  order 
aUowlng  to  defmdant  in  error  10  days  In 
whlcb  to  suggest  amendments,  and  requiring 
3  daya^  notice  of  the  time  and  place  of  set- 
tlement ot  case-made,  waa  a  matter  which 
could  be  waived  by  defendant  in  error,  and 
under  the  record  In  this  case  we  think  was 
waived  by  him.  In  Symns  Gro.  Co.  et  al.  v. 
Bumham,  5  Okl.  222,  47  Pac.  1029,  It  Is  held: 

"No  other  reason  exists  that  we  are  aware  of 
why  notice  should  be  served  upon  attorneys  of 
record  to  appear  at  the  time  of  settling  of  the 
case  other  than  that  the  parties  may  have  their 
auggeatioDS  considered  and,  if  approved,  adopt- 
ed ;  bat  where,  as  in  this  case,  all  of  the  amend- 
ments suggested  by  the  attorney  for  the  defmd- 
ant in  error  were  accepted  by  the  plaintiff  in 
error  and  incorporated  into  the  case-made,  the 
defendant  in  error  can  have  no  cause  for  com- 
plaint." 

And  In  Pioneer  Tel.  &  TeL  Co.  v.  Davis, 
26  Okl.  205,  100  Pac.  299,  29  L.  IL  A  (N.  S.) 
886,  It  Is  said: 

"No  reason  exists  why  notice  should  be  served 
upon  attorneys  of  record  to  appear  at  the  time 
of  settling  of  the  case  other  than  that  the  par- 
ties may  nave  their  suggestions  considered  and 
if  approved,  adopted ;  but  where,  as  in  this 
case,  it  is  stipuuited  and  agreed  between  the 
parties  that  the  case-made  contains  a  full,  true, 
correct,  and  complete  copy  and  transcript  of  all 
the  proceedings  in  said  cause,  includlnK  all 
pleadings  filed  and  all  proceedings  bad,  all  the 
evidence  offered  and  introduced,  all  the  orders 
and  rulings  made,  and  exceptions  allowed,  and 
all  the  records  upon  which  the  judament  and 
journal  entry  in  said  cause  were  made,  and  the 
snme  is  a  full,  true,  correct,  and  complete  case- 
made,  the  defendant  in  error  has  no  cause  for 
comj^alnt.*' 

The  defendant  In  error  ml^t  have  claimed 
the  full  time  in  the  order  for  anggesHng 
amendments,  and,  had  he  dcme  a»,  and  there- 
by carried  the  time  bey<md  the  6  months,  the 
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oonrt  or  Jndge  under  the  statote  would  have 
been  wlUumt  auttuwlty  to  settle  eame;  but 
the  case-made  Iiaving  been  prepared  anu 
serred  within  6  months  from  the  date  of  the 
order  appealed  from,  and  the  oider  of  ex- 
tension  requiring  same  to  be  done  within 
said  time,  and  the  defendant  In  error  having 
waived  the  full  time  allowed  by  the  order, 
and  suggested  amoidments  to  the  case-made, 
and  having  waived  notice  of  the  time  that 
same  would  be  presented  for  settlement,  and 
consented  that  the  same  could  be  signed  and 
settled,  all  of  which  was  done,  and  petition 
in  error  filed  In  this  court  within  6  months 
from  the  date  of  the  final  order  appealed 
from,  we  are  of  opinion  that  the  motion  to 
dismiss  should  be  overruled ;  and  it  is  so  or- 
dered. All  the  Justices  concur,  except  TUR- 
NER, X,  who  dissents. 


MELTON  V.  STATE.   (No.  4456.) 
(Supreme  Court  of  Oklahoma.   May  18,  1915.) 
Bail  ®=»47—Pobfbitubb— Validity— Misdi- 

MEANOB. 

When  an  information  charging  a  criminal 
offense,  the  jurisdiction  of  which  is  exclusively 
in  the  county  court,  is  filed  in  the  justice  of  the 

Eeace  court,  and  a  preliminary  examination  is 
ad,  and  the  defendant  is  held  under  a  bail  bond 
to  answer  in  the  district  court,  and  the  bond  is 
there  forfeited,  both  the  taking  of  the  bond  and 
the  forfeiture  is  wholly  void,  and  a  demurrer  to 
the  petition  against  toe  surety  upon  said  for- 
feited bail  bond  should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  §S  165-183,  2&7;  Dec.  Dig.  «=>47.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Ottawa  County; 
Preston  S.  Davis,  Judge. 

Action  by  the  State  against  3.  H.  Melton. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded,  with  direc- 
tions to  sustain  demurrer  to  the  petition. 

A.  N.  Whiteside,  of  Afton.  for  plalntltC  In 
error.  Ray  McNaughton,  Co.  Atty.,  and  E.  C. 
Fitzgerald,  both  of  Mbuul,  for  the  State. 

MATHEWS,  0.  1.  This  was  an  action 
upon  a  forfeited  ball  bond.  The  defendant 
filed  a  general  demurrer  against  the  petition, 
which  was  overruled,  and,  the  defendant  re- 
fusing to  plead  further,  judgment  was  enter- 
ed for  the  amount  of  the  bond,  from  which 
defendant  appealed.  The  parties  will  be 
given  the  same  designatiou  as  below. 

The  defendant  assigns  the  following  as  his 
reasons  wl^  the  demurrer  should  have  been 
sustained: 

"First,  because  the  petition  of  the  plaintiff  be- 
low failed  to  show  that  the  prisoner,  Walter 
Hamilton,  was  discharged  by  reason  of  his  hav- 
ing executed  the  bond  in  qaestion. 

Second,  because  the  offense  of  which  the  de- 
fendant, Walter  namilton,  stood  charged  was  a 
misdemeanor  of  which  no  court  of  Ottawa  coun- 
ty had  jurisdiction  except  the  county  court,  and 
therefore  the  justice  of  the  peace  had  no  lef^al 
right  to  exact  of  the  said  Hamilton  a  bond  for 
his  appearance  to  the  district  court,  no  jaris- 


diction  to  issue  the  warrant  for  bis  arrest,  and 

no  jurisdiction  or  authority  to  hold  a  prelimi- 
nary examination  for  such  misdemeanor. 

"Third,  because  the  district  court  had  no  ju- 
risdiction to  declare  a  forfeiture  of  the  uul 
bond  or  to  make  any  order  whatsoever  in  the 
premises,  because  of  the  fact  that  said  alleged 
offense  was  one  of  which  the  county  court  only 
could  have  jurisdiction." 

In  Shrlver  et  aL  v.  State,  32  Okl.  507,  122 
Pac.  ICO,  the  question  under  consideration 
was  whether  or  not  In  an  action  upon  a  for- 
feited ball  bond  the  petition  should  contain 
an  allegation  that  the  bail  bond  had  not  been 
paid,  and  we  find  the  following  therein; 

"If  the  prraumption  of  law  is  that  the  bond 
bad  been  paid,  then  It  would  be  necessary  to 
allege  and  prove  that  it  bad  not  been  paid.  On 
the  other  band,  if  the  presumption  is  that  it 
was  not  paid,  then  it  is  not  necessary  to  allege 
or  prove  that  fact  Certainly  it  would  be 
strange  to  presume  that  the  bond  had  been  paid. 
The  presumption  of  fact  should  be  the  other 
way,  because  90  times  out  of  a  100  the  bond  is 
not  paid  before  suit  is  brought,  and  In  a  very 
larpe  per  cent,  of  the  cases  not  then."  State  v. 
Smith,  83  Kan.  ^£40,  111  Pac.  184. 

There  is  much  sound  sense  In  the  above  ex- 
cei'pt,  and  it  applies  with  equal  force  to  the 
case  at  bar.  We  realize  that  there  is  much 
respectable  authority  in  other  states  against 
us,  but  those  declslous  are  based  upon  a 
cobweb  technicality  that  has  uo  place  in  mod- 
ern advanced  jurisprudence.  Most  assuredly 
it  naturally  occurs  that,  upon  the  giving  of 
an  acceptable  bail  bond,  the  discharge  of  the 
defendant  Immediately  follows,  and  It  is 
the  rankest  absurdity  to  presume  that  offi- 
cials would  forfeit  a  ball  bond  and  Institute 
suit  thereon  when  the  principal  therein  waf* 
still  in  jail,  and  had  never  been  discharged 
by  virtue  of  such  bond.  Besides,  the  plaintiff 
Is  never  required  to  allege  and  prove  facts 
peculiarly  within  the  knowledge  of  the  de- 
fendant, and,  if  It  should  be  a  fact  that  the 
principal  obligor  has  never  been  released  oq 
the  bond,  but  was  still  in  jail,  no  one  would 
be  more  painfully  aware  of  that  fact  than  he. 

2.  The  principal  obligor  In  the  bail  bond 
was  charged  with  the  offense  of  giving  whis- 
ky to  a  minor,  which  offense,  under  section 
4211,  Snyder's  Statute,  which  was  In  force  at 
that  time,  was  a  felony  punishable  by  im- 
prisonment in  the  state  peuitentiary  for  a 
period  of  not  less  than  one  year  nor  more 
than  five  years.  It  appears  from  the  allega- 
tion in  the  petition  that  on  the  23d  day  of 
December,  1910,  there  was  filed  in  the  justice 
court  an  Information  against  Walter  Hamil- 
ton, charging  him  under  the  above-mentioned 
statute.  On  the  23d  day  of  December,  a  pre- 
liminary examination  was  had,  and  the  said 
Hamilton  was  held  under  the  bond  herein 
sued  on  to  answer  In  the  district  court,  and 
the  defendant,  J.  H.  Melton,  became  bis  sure- 
ty on  the  bond.  On  the  17th  of  April,  1911, 
the  case  was  called  for  trial  in  the  district 
court,  the  said  Hamilt<XL  failed  to  appear, 
the  bond  was  duly  forfeited,  and  this  suit  In- 
stituted thereon. 
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On  Jnly  8,  2011,  ttie  Ooort  of  CMmtnal  Ap- 
peals handed  down  several  dedaUuiB  dedar- 
lug  the  statote  upoD  wtaidti  the  defendant 
was  being  prosecoted  to  be  nnoonstltutlonal 
and  Ttdd.  nte  Justice  of  the  peace  there- 
Cm  could  have  had  no  JorladlctUm  over  the 
caase  eltba  for  the  purpose  of  hoUUug  a 
preliminary  hearing  or  for  any  other  pur- 
pose; In  fact,  tile  offense  chained  was  a 
misdemeanor,  and  the  county  court  had  ex- 
clusive original  Jurisdiction  thereof.  Under 
the  law  the  Justioe  of  the  peace  cannot  hold  a 
preliminary  eraml nation  in  a  misdemeanor 
case,  and  cannot  exact  ball  for  the  appear- 
ance of  the  defendant  In  any  other  court  ex- 
0^  the  district  court,  and  there  for  fel- 
onies only,  nie  district  court  conld  aoQulre 
DO  Jurlallction  over  the  case,  it  being  a  mis- 
demeanor only ;  and  theretore  the  act  of  the 
district  court  In  forfeiting  the  ball  bond  was 
wholly  void. 

We  are  not  unmlndftd  of  the  tut  that  the 
law  spedSes,  and  our  courts  have  repeatedly 
hdd  in  a  limg  line  of  cases  coming  before 
them,  that  the  final  order  of  tlie  trial  court 
declaring  a  forfeiture  of  the  ball  bond  can- 
not be  cdlaterally  attacked  In  a  aabsequent 
action  against  the  principal  and  sureties  on 
die  bond,  and  that,  If  It  be  the  purpose  of 
the  bondsmen  to  Interpose  a  d^ense,  they 
can  only  do  so  by  following  the  procedure 
prescribed  by  statute,  which  Is  as  foQows: 

"But,  if  at  any  time  before  the  final  adjonm- 
meut  of  court  the  defendant  or  his  bail  appear 
and  satisfactorily  excuse  hi»  neglect,  the  court 
may  direct  the  forfeiture  to  Im  fischaryed  upon 
Buch  terms  as  may  be  just." 

Should  the  court  refuse  to  set  the  forfei- 
tare  aside  upon  the  sbowlng  made,  then  the 
parties  would  have  the  right  to  appeal  to  the 
Snpreme  Court  from  the  refusal  of  the  trial 
court  to  vacate  pie  order,  and,  unless  they 
do  so,  the  order  of  the  court  becomes  final, 
but  for  the  defendant  to  be  bound  by  the 
order  and  to  be  precluded  from  attacking  the 
same  In  the  action  Instituted  on  the  forfel- 
tare  the  court  exacting  the  bond,  as  well  as 
the  court  forfeiting  the  Iwnd,  must  have  act- 
ed within  their  Jurisdiction,  but  nothing 
short  of  a  complete  lack  of  Jurisdiction  will 
avail  them  as  a  defense  against  the  action 
on  the  forfeiture.  Defects  In  the  bond,  even 
though  they  go  to  the  extent  of  making  the 
bond  voidable,  or  Irregularities  In  the  forfei- 
ture, will  be  considered  waived,  unless  raised 
as  the  statute  prescrlties,  in  the  court  taking 
the  forfeiture,  and  at  the  term  In  which  the 
forfeiture  was  bad. 

We  deem  It  useless  to  cite  authorities  upon 
the  fact  that  a  void  judgment  can  be  attack- 
ed collaterally,  but  will  review  briefly  a  few 
authorities  on  the  direct  point  at  hand. 

"If  the  court  before  which  the  principal  obli- 
|or  it  bound  to  appear  has  no  authority  to  re- 
Viire  him  to  answer  the  charge  agaiuBt  him.  It 
haa  no  power  to  adjudge  a  forfeiture  of  hia  bail 
bond."  McGee  v.  State,  11  Tex.  App.  620. 

"If  at  the  time  the  prosecution  in  which  the 
iteofDisance  herein  was  executed  was  commenced 


a  statute  had  been  in  force  an^orliing  It,  and 
before  trial  that  statute  had  been  repealed  with- 
out a  saving  clause  of  pendtus  prosecutions, 
such  repeal  would  operate  as  a  dismissal  of 
^ndlng  proceedings."    Sprigs  t.  State,  2  Ind. 

"If  a  law  nnder  which  a  prosecution  Is  com- 
menced has  been  repealed  prior  to  such  prose- 
cution, a  reccurnlEance  entered  into  in  such  case 
will  be  Toid.'*^  5  Cyc.  106. 

In  the  case  of  the  State  of  Waahingtim  t. 
White,  40  WadL  BBO,  82  Pac  907,  2  L.  B.  A. 
(N.  S.)  663,  it  appears  one  Grass  was  arrest- 
ed upon  a  complaint  charging  him  with  being 
a  fugitive  from  Justice  from  another  state, 
and  made  a  money  deposit,  In  lieu  of  ball 
bond,  which  he  forfeited.  Thereafter  the 
parties  who  depicted  the  money  filed  suit 
against  the  Justice  to  recover  the  amount  of 
the  cash  deposit  The  Supreme  Court  held 
that,  the  Justice  having  no  authority  for  re- 
quiring a  bond  of  the  defendant,  the  defend- 
ant was  entitled  to  his  liberty  as  a  matter  of 
law,  and,  the  Justice  luvlng  obtained  pos- 
session of  the  money  without  authority  of 
law,  the  state  acquired  no  right  oC  posses- 
sion therein. 

In  the  case  of  the  State  t.  Swope,  72  ICo. 
899,  we  find: 

"If  *  •  •  the  Justice  had  bo  Jurisdiction 
to  issue  the  warrant,  nor  to  take  the  recogni- 
zance, ♦  •  •  the  giving  of  the  recognisance 
would  not  be  regarded  as  voluntary,  nor  as  con- 
ferring a  judsdictlon  not  previously*'  had. 

In  the  case  of  the  Territory  of  Oklahoma 
V.  Wooding,  15  Okl.  208,  82  Pac.  074,  our  Sn- 
preme Court  held  that: 

"Ball  taken  b^  a  court  without  Jurisdiction  Is 
void"— there  citing  a  long  list  of  authorities  in 
support  thereoi 

In  Harris  t.  Simpson.  4  Lltt  (Ky.)  1C5, 14 
Am.  Dec.  101,  we  find: 

"A  recognizance  of  special  bail  taken  by  a 
sheriff  out  of  bis  county  Is  extraofficial  and 
void,  and  such  fact  may  be  pleaded  by  the  ball 
to  a  scire  facias  on  the  recognizance." 

Further  authorities:  Bowker  v.  Lowell,  49 
Ma  429;  Thompson  v.  Ixjckwood,  16  Johns. 
(N.  T.)  260;  Benedict  v.  Bray.  2  OaL  251,  58 
Am,  Dec.  332 ;  Caff  rey  v.  Dudgeon,  38  Ind.  512, 
10  Am.  Rep.  126;  Relnhard  v.  Columbus,  49 
Ohio  St  267,  31  N.  E.  35 ;  State  v.  Hufford. 
28  Iowa,  391;  Deer  Lodge  County  t.  At,  3 
Mont  168;  State  v.  Bartlett  70  Minn.  199, 
72  N.  W.  1067. 

The  decree  of  the  district  court  must 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  the  court  below  to  sus- 
tain the  demurrer  of  defendant 

FEB  OURIAH.   Adopted  in  whola 


POSTOAK  T.  LEE.    (No.  8900.) 
(Supreme  Court  of  Oklahoma.    May  18,  1016.) 

(Syllabu$  by  the  Court.) 
1.  Indians  «=»24— Contbaots  AFFEcrma  Ai> 

LOTUENTS  —  ReSTRICTIOSS  —  CoNTBACT  TO 

Pat  Attornet's  Fees. 

The  restrictions  against  the  right  of  foil- 
blood  Indians  to  contract  are  limited  to  con- 
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tract!  affecting  Uieir  allotmcDts.  An  adnit, 
fnll-blood  Mississippi  Choctaw  Indian,  otb«r- 
wise  quali6ed,  may  make  a  lawful  contract  to 
pay  attorney's  feei  for  proper  profeBsitmal  serv- 
ues. 

[Ed.  Note^For  other  cases,  see  Indiaas. 
Cent  Dig.  I  16;  Dec.  Dig.  «^4.] 

2.  Apfkal  and  Ebbob  ^=>1010-~IvDaiaTST— 

EVIDEHOB. 

Where  the  only  error  assigned  on  appeal  in 
a  law  case,  tried  to  the  court,  is  that  the  evi- 
dence is  insufficient  to  supiwrt  the  judgment, 
the  Supreme  Court  will  not  wei^b  the  evidence, 
but,  if  it  be  found  that  there  is  any  evidence 
reasonably  tending  to  support  the  judgment, 
will  affirm  the  same. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  387d-S882,  iXSA;  Dec. 
Dig.  «=»1010.] 

Oommlssloners^  Opinion,  Division  No.  2. 
Error  from  District  Court,  Cartn  County; 
S.  H.  Bnsselt,  Judge. 

Action  by  Albert  J.  Lee  against  Jack  Pos- 
ioak.  Judgment  was  for  the  plalntUt,  and 
defendant  bilngs  error.  Affirmed. 

Wm.  J.  Gregg,  of  Mnakoge^  Jobn  B.  If  e- 
serve,  of  Tulsa,  and  Carter  Smith,  Ant  U.  S. 
Atty.,  of  MuBlmgee,  for  plaintiff  In  error. 
Cmoe  &  Grace,  of  Ardmore^  for  defendant  In 
OTEor. 

GAL6RAITH,  C.  This  action  was  com- 
menced in  tbe  trial  court  to  recover  fl.OOO, 
as  an  agreed  fee  for  professional  services, 
rendered  before  the  Department  of  the  In- 
terior in  the  matter  of  making  proof  of  the 
removal  to  and  settlement  In  the  Ohoctaw- 
Ghicbasaw  Nation  of  Bessie  Postoak,  a  de- 
ceased Mississippi  Choctaw  Indian.  There 
was  a  contract,  also  a  promissory  note,  as 
evidence  of  the  agreement  to  pay  this  fee. 
The  defendant  pleaded  the  want  of  capacity 
of  Jack  Postoak  to  make  the  contract  and 
note,  and  also  a  failure  of  consideration.  A 
Jnry  was  waived,  and  the  cause  tried  to  the 
court.  There  was  a  finding  for  the  plaintiff, 
and  Judgment  was  entered  against  the  de- 
fendant for  the  amount  of  the  claim  and  In- 
terest To  review  this  judgment  the  defend- 
ant has  perfected  an  appeal  to  this  court. 

While  a  number  of  errors  are  assigned,  It 
Is  stated  in  the  brief  of  plaintiff  In  error 
that: 

"The  sole  questirai  wbiidi  will  be  presented  by 
this  brief  is  the  insufficiency  of  tbe  evidence  to 
sustain  Uie  Judgment  for  ue  defendant  in  er- 
ror." 

It  appears  from  the  evidence  that  the 
plaintiff  In  error  Is  a  fnll-blood  Mississippi 
Choctaw,  and  that  the  defendant  In  error 
was  an  attorney  at  law,  with  offices  at  Ard- 
more,  Ind.  T.,  and  that  the  plaintiff  In  er- 
ror was  having  some  difficulty  In  perfecting 
hla  right  to  an  allotment  of  land  In  tbe  In- 
dian Territory,  and  also  In  securing  allot- 
mesDt  for  his  deceased  wife,  and  also  for  two 
of  his  children,  and  fbr  that  reason  em- 
ployed the  defoidant  In  error.  The  contract 
Involved  Id  this  suit  was  as  follows: 


*'Oontraefc' 

"United  States  of  America,  InAan  Territory, 
Southern  District 

Jack  Postoak,  tbe  noderstened,  hereby  an- 
thorize  and  employ  Albert  J.  Le«,  an  attorney 
at  law,  to  represent  me  before  the  Department 
of  the  Interior  in  the  matter  of  making  proof  o( 
the  removal  to  and  settlement  In  the  Cnoctaw- 
Cfaickasav  country  of  Bessie  Poatoak,  a  deceas- 
ed Mississippi  Choctaw  Indian,  who  died  be- 
fore making  such  proof,  and  of  whom  I  am  a 
legal  heir,  and  for  his  services  in  this  matter, 
and  in  consideratioo  of  his  services  heretofore 
rendered  in  connection  herewith,  I  agree  to  pay 
him  the  sum  of  one  thousand  dollars,  as  evi- 
denced by  my  promissory  note  of  even  date  here- 
with bearing  interest  at  the  rate  of  8  per  cent 
per  annum  until  paid. 

"In  witness  whereof  I  have  beremto  set  my 
hand  this  2d  day  of  May,  1906. 

"[Signed]  Jack  Postoak." 

This  contract  upon  Its  face,  seems  to  be 
entirely  lawful.  The  subject-matter,  pro- 
fessional services  "heretofore  rendered  and 
to  be  rendtted,"  before  the  Department  of 
the  Interior  "In  the  matter  of  wmHnj  pipof 
of  the  removal  to  and  settlement  in  Gboe<- 
taw-Chlckasaw  Country,"  etc,  was  a  proper 
subject  of  contract.  The  parttea  were  adnlts^ 
and  ordlnarUy  competent  to  contract  It  la, 
however,  contended  by  the  {dalntlff  In  error 
that  Jack  Postoak  bad  no  rii^t  to  enter 
into  this  contract  because  be  wms  a  fnll- 
blood  Mississippi  Choctaw  Indian.  This  oon- 
tentlon  is  not  well  taken.  Tbe  fact  that  one 
of  the  parties  to  the  contract  was  a  full- 
blood  Indian  did  not  Incapacitate  him  or  Im- 
pair his  right  to  mter  Into  this  contract  He 
had  the  same  right  as  other  persons  to  make 
contracts  generally.  The  only  restriction  on 
this  right  peculiar  to  an  Indian  was  in  re- 
gard to  contracts  affecting  his  allotment 
These  he  could  not  mate  without  the  con- 
sent and  approval  provided  law.  The  con- 
tract above  set  out  was  not  within  the  re- 
stricted dasB.  Again,  it  is  contended  that  a 
part  of  the  services,  those  "heretofore  ren- 
dered," were  tor  securing  legUOatton  by  tbe 
United  States  Congress,  and  were  for  lnhtv 
services,  and  an  agreement  to  pay  for  such 
was  contrary  to  public  policy  and  good 
morals  and  void.  It  does  not  appear  from 
the  face  of  the  contract  that  any  part  of  the 
services  rendered,  or  to  be  r^idered,  were  fo^ 
lobby  services  ami  wiUiln  the  rule  declaring 
a  contract  to  pay  for  such  service  to  be  un- 
lawful as  against  public  policy  and  good 
morals.  If  it  were  otherwise.  It  does  not 
follow  that  the  contention  is  correct  slnde 
It  will  hraeafter  q»pear  that  a  lawful  ctni- 
tract  may  be  made  tor  professional  services 
rendered  in  'securing  legislation.  It  Is  also 
contended  that  no  actual  service  was  render- 
ed by  tbe  defendant  in  error,  and  therefore 
there  was  a  total  failure  of  consideration  foi 
the  note  and.  contract  The  only  person  te*- 
tlf  ylng,  as  shown  by  toe  record,  as  to  the 
character  of  service  rendered,  was  the  de- 
fendant in  mor,  and  In  order  to  show  the 
character  of  that  service  we  quote  his  testi- 


^saFor  other  ctam  tee  sun*  topis  and  KBT-MUMBSR  la  all  Kejr-NomlMrtd  DlgMU  and  Indexes 


Digitized  by 


Google 


POSTOAK  T.  UEB  167 


OH) 

mony,  ia  part,  as  act  ont  in  tbe  brief  of 
plalnUfl  In  error. 

"Id  the  capacity  of  attorney  for  tli«Be  people, 
I  Kppeared  to  ask  if  it  vaa  the  holding  of  the 
Commission  tliat  the  heirs  of  Mississippi  Choc- 
Uws  could  not  make  proof  of  settlement,  and 
wu  told  that  was  the  holding  in  the  Frank 
Lewis  Gases  and  other  cases,  and  that  he  saw 
DO  reason  why  it  shoald  be  changed.  The  At- 
tomey  General  had  held  that  the  heirs  of  Mis- 
Bissippi  Choctaws  could  not  make  proof  of  re- 
moval and  settlement  where  one  had  died  be- 
fore making  that  proof.  My  next  service  was  in 
Wubington  City.  Mr.  Bixby  was  there,  and  I 
■sain  pat  the  matter  before  him,  and  he  ^ave 
me  DO  eneooragemait.  There  was  no  petition 
filed  with  Mr.  Bixby.  I  then  went  to  Conunis- 
■ioner  Rnef,  and  he  referred  me  to  acting  com- 
missioner, and  he  told  me  that  the  Attorney 
General  liad  held  that  the  heirs  of  these  deceas- 
ed Uisaissippi  Choctaws  could  not  make  the 
proof,  and  he  saw  no  reason  why  it  should  be 
cbaived.  I  then  went  to  Judge  Ryan,  who  is 
now  in  Unsktvee,  and  he  told  me,  tinless  it 
came  to  Um  In  a  reoommendatioB  from  the  In- 
dian agent,  he  oonld  not  take  any  action.  The 
time  was  drawing  to  a  conclusion,  and  I  ap- 
before  the  subcommittee  of  the  Senate 
ttee  on  Indian  AfEaira,  wliich  was  then 
In  seasion,  Ur.  Bixby  being  present,  and  stated 
to  the  committee  what  I  haa  run  up  against  in 
these  case»— the  holding  of  the  Department— 
that  I  represented  these  people,  and  that  there 
aaglit  to  be  some  provision  included  in  the  bill 
to  take  care  of  it  They  discussed  It  for  a 
moment  with  Mr.  Bixby,  and  finally  they  turn- 
ed to  me  and  directed  me  to  draw  an  amendment 
to  the  bill  then  lading,  to  allow  the  heirs  to 
make  proof,  and  I  drew  tliat  amendment,  and 
It  is  a  part  of  the  act  of  April  26,  1906.  in  the 
exact  words  that  I  wrote  it,  except  that  they 
added  tliat  the  action  of  the  commissioner 
should  be  final.  They  gave  60  days  to  make  the 
proof  after  the  passage  of  the  bill,  and  the  im- 
portant thine  was  to  get  it  in  the  60  days.  Q. 
Kow,  after  you  returned,  did  yon  do  anything? 
Appear  before  the  Commission  or  take  any  steps 
towards  enrolling  Bessie  Postoak?  A.  I  saw 
that  she  made  her  proof.  I  am  not  sure  that 
I  appeared  in  the  case.  The  reason  I  state  it 
is  i  don't  know  whether  it  applies  to  each  dase. 
I  did  see  that  each  of  these  persons  went  to  the 
Land  <MBce  and  made  their  proof.  In  one  of 
the  first  instances,  I  notice  that  the  derk—  Q. 
I  am  directing  your  attention  to  this  case.  In 
this  ease,  did  you  appear  before  the  Commission 
and  file  any  papers  in  behalf  of  Bessie  Postoak? 
A.  No;  I  filed  no  papers.  I  dim't  say  that  I 
didn't  appear ;  I  may  have  appeared.  Q.  Well, 
I  mean  to  say,  and  I  thought  you  understood  it, 
after  the  passage  of  the  act  of  April  26th?  A. 
After  the  act  of  April  26th,  I  appeared  at  the 
Umd  Office.  I  may  not  have  filed  any  papers, 
bat  I  appeared  with  them  there  and  saw  that 
their  proof  was  taken.  *  •  •  Q.  What  were 
fou  trying  to  do  for  them?  A.  I  was  trying  to 
secure  for  these  people  a  right,  which  I  consid- 
ered they  were  entitled  to,  in  t£e  tribal  pro^terty 
of  the  Choctaw  Indians.'' 

[1,2]  The  testimony  above  set  out  diowa 
that  the  defendant  In  error  did  render  some 
aervloe;  tbat  the  object  of  bis  employment 
was  aocomplidied;  that  Jock  Postoak  se- 
cnred  an  allotment  of  land  for  his  deceased 
wife.  Altiion^  counsel  did  not  api>ear  In 
person  befiire  the  agait  of  the  Interior  De- 
partment at  tbe  taking  of  the  testimony  and 
proof  of  xemoTal  from  Mississippi  to  Indian 
Territory  and  settlement  oa  the  land,  he 
dslms  fliat  he  procured  Postoak  to  aiq;)ear  at 
the  time  and  place  required,  ydOi  bis  wtt- 


nesBCB,  and  that  tbe  necessary  prottf  was 
made.  The  record  supportB  this  claim.  The 
CMnpraumtlon  agreed  upon,  as  we  lo<^  at  it, 
was  extremely  liberal  for  the  eervices  actual- 
ly rendered,  still  tbat  la  not  a  question  prop- 
erly submitted  to  this  court  for  determina- 
tion. Some  service  was  rendered,  sufficient, 
it  seems,  to  accomplish  the  object  of  tbe  em- 
ployment. The  contract  was  therefore  not 
without  consideration.  The  Judgment  of  the 
trial  court  is  sni^orted  by  the  evidence,  and 
Is  therefore  conclualve  upon  this  court 

Counsel  for  the  plaintiff  in  error  overlook- 
ed the  fact  that  this  contract  does  not  pro- 
vide for  lobby  serrloes  of  any  character.  It 
stipulates  a  consideration  to  be  paid  for  serr- 
ices  "heretofore  rendered  and  to  be  render^ 
ed,"  before  tbe  Department  of  the  Interior  In 
connection  with  the  allotmoit  of  Bessie  Pos* 
toak,  and  for  that  reason  It  does  not  come 
within  the  class  of  contracts  tbat  are  prohib- 
ited as  being  against  public  policy.  In  Burke, 
Bx'r,  etc.,  r.  Child,  88  U.  S.  (21  Well.)  441, 
22  Lu  Ed.  eas,  after  condemning  a  contract 
which  provided  for  compensation  for  securing 
the  allowance  of  a  claim  against  tbe  United 
States  by  Congress,  and  the  payment  of  26 
per  cent  of  the  amoimt  as  compensation,  as 
being  within  the  class  of  pndilblted  contracts, 
it  was  said: 

"We  entertain  no  doubt  that  in  such  cases,  as 
under  all  other  circumstances,  an  agreement, 
express  or  implied,  for  purely  professional  serv- 
ices, is  valid.  Within  this  category  axe  included 
drafting  the  petition  to  set  forth  the  claim,  at- 
tending to  the  taking  of  testimony,  collecting 
facts,  preparing  arguments,  and  submitting 
them,  oral^  or  in  writing,  to  a  committee  or 
other  proper  authority,  and  other  services  of 
like  character.  All  tJiese  things  are  intended 
to  reach  only  the  reason  of  those  sought  to  be 
influenced.  They  rest  on  the  same  principle  of 
ethics  as  professional  services  rendered  in  a 
court  of  Justice,  and  an  no  more  ezceptioiia^ 
ble." 

It  was  contended  at  tbe  oral  argument  that 
the  provisions  of  the  act  of  Congress  of  Au- 
gust 1,  1914  (Stat  at  Large,  2d  Sess.  63nl 
Congrr.  pt  1,  p.  601),  rendered  this  contract 
and  note  absolutely  void.  We  cannot  agree 
with  this  contention.  Tbat  provision  (section 
17)  reads,  in  part,  as  follows: 

"Unless  the  consent  of  the  United  States  shall 
have  previously  been  given,  all  contracts  made 
with  any  person,  or  persons,  now  or  hereafter 
applicants  for  enrollment  as  citizens  in  the  Five 
Civilized  Tribes  for  compensation  for  services 
In  relation  thereto,  are  aerdiy  declared  to  be 
vtdd  and  of  no  effect,"  etc. 

It  Is  clear  Quit  this  provlsitm  did  not  ap* 
ply  to  the  oimtract  Involved  In  this  action, 
for  two  reasons,  at  least:  First  Jack  Pos- 
toak was  not  then  an  applicant  for  raroll- 
ment;  he  had  already  been  enrolled  a  mem- 
ber of  the  Five  Civilized  Tribes.  Second. 
The  contract  had,  at  the  time  of  tbe  passage 
of  that  act,  merged  into  a  Judgment  This 
pioTislon  was  evidently  Intended  te  wply 
to  the  persons  mentioned  In  the  earlier  part 
of  Uie  act  who  were  authwlud  to  be  enrolled 
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by  Uie  Secretory  of  the  Intertor  as  members 
ot  the  FlTe  GtvlUzed  Tribes. 

We,  therefore,  recommend  that  the  Judg- 
ment of  the  trial  ooart  be  affirmed. 

PBB  GUBIAM.    Adopted  In  whole. 


HUFF  T.  LEE.    (No.  4002.) 
(Supreme  Court  of  Oklahoma.   May  1^  191S.) 

(Syllabua  hy  the  GawrtJ 

FAir.UBE  TO  File  Bbief. 

Syllabus  same  as  in  ffo.  3009.  Jack  Foe- 
toak  V.  Albert  J.  Lee,  149  Pac  1S5. 

Commlsaloners'  Opinion,  DlvlBlon  No.  2. 
Error  from  District  Gonrt,  Garter  County; 
8.  H.  Russell,  Judge. 

Action  by  Albert  J.  Lea  against  Zeno  Hnff. 
Judgment  for  plaintiff,  and  defendant  brlngK 
«rror.  Affirmed. 

Wm.  J.  Oregg,  of  Muskogee^  John  B. 
Meserve,  of  Tulsa,  and  Carter  Smith,  Aast 
U.  S.  Atty.,  of  Muskogee,  for  platntlflF  In  er- 
ror. Cruce  &  Cruce,  Ardmore,  for  de- 
fendant in  error. 

GALBBAITB,  C.  This  was  an  acUon 
commenced  in  tiie  trial  court  to  recover  an 
attorney's  fee  of  $500  for  serrices  rendered 
In  secntli^  plaintiff  a  rehearing  In  ttie  mat- 
ter of  submitting  proof  of  his  ronoral  from 
Mississippi  to  the  Indian  Territory,  and  set- 
tlement and  r^ldence,  so  as  to  entitle  blm 
to  an  allotment  of  land  as  a  Mississippi 
Choctaw.  The  agreement  was  evidenced  by 
a  ccmtract  and  promissory  note.  The  de- 
fense was  the  incapacity  of  Zeno  Huff  to 
make  the  agreement  on  account  of  his  being 
a  full-blood  Mississippi  Choctaw,  and  a  fail- 
ure by  the  d^ndant  in  error  to  render  any 
services  under  the  contract.  A  Jury  was 
waived,  and  the  cause  tried  to  ttie  court 
There  was  Judgment  for  tb»  plaintiff,  and 
the  defendant  appeals. 

The  same  qneatdons  are  raised  in  this  ease 
as  in  No.  8000,  Jade  Postoak  against  Albert 
J.  Lee,  140  Paa  16S,  this  day  decided.  The 
law  of  that  case  controls  this. 

It  appears  from  the  record  that  Zeno  Huff 
had  beoa  identified  and  airolled  as  a  Mlssls- 
slppi  Choctaw,  and  within  the  year  allowed 
by  the  act  of  Congress  for  maldng  proof  of 
removal  and  settlement  and  residence  in 
the  Indian  Territory  appeared  at  the  Land 
Office  with  his  witnesses,  for  the  purpose  of 
making  the  required  proo^  but  failed  to 
make  the  proof,  and  after  the  expiration  of 
one  year,  his  right  to  make  proof  waa  de- 
nied, but  through  the  efforts  of  defendant  in 
error  a  nunc  pro  tunc  order  was  secured 
from  the  Department  of  the  Interior,  allow- 
ing him  to  submit  the  proof  of  his  removal, 
settlement,  and  residence  as  of  the  date 
when  he  actually  appeared  at  the  Land  Of- 
fice, and  under  the  order  the  proper  proof 
was  made  and  the  allotment  secured.  There 
was  abundant  proof  to  show  the  rendition 


of  valuable  services  In  the  6ase  on  the  part 
of  the  defendant  In  error,  and  therefore  suf- 
ficient to  support  the  Judgment  of  the  trial 
court 

We,  therefore,  reoonunand  that  that  Jodg- 
ment  be  affirmed. 

FEB  GUBIAM.    Adopted  in  wholeu 


ISAAC  et  al.  T.  LEE.    (No.  4001J 
(Supreme  Court  of  Oklahoma.   May  18,  1916J 

(Byllabu*  hy  the  Court) 

ComVACT  WITH  ATTOBNET— IMDIANB. 

Syllabus  the  same  as  in  No.  3909,  Jack 
Postoak  V.  Albert  J.  Lee,  149  Pac.  155. 

Commisslone»'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Carter  county; 
S.  H.  Kussell,  Judge. 

Action  by  Albert  J.  Lee  against  King  Isaac 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Affirmed. 

Wm.  J.' Gregg,  of  Muskogee,  John  B.  Me- 
serve, of  Tulsa,  and  Carter  Smith,  Asst  U.  S. 
Atty.,  of  Muskogee,  for  plaintiffs  in  error. 
Cruce  &  Cruce,  of  Ardmore,  for  defendant  in 
error. 

QALBRAITH,  a  This  action  Is  based  up- 
on a  note  and  contract  for  the  same  amount 
and  of  similar  character  as  that  considered 
in  No.  3099,  Ja^  Postoak  agaltut  kVxxt  3. 
Lee,  149  Pac.  INt,  decided  this  day,  and  the 
law  of  that  case  controls  this. 

We,  therefore,  recommend  that  the  Judg- 
ment of  the  trial  court  be  affirmed. 

FEB  GUBIAM.   Adopted  in  wbxOB. 


PETBB  T.  LEa    (No.  4000.) 
(Suprenw  Omrt  of  (Hilahoma.   May  18;  1916.) 
(BylMntM  by  the  Oowrt,) 

CONTUOT  WITH  ATTOBUBT— ISOZANS. 

_  Syllabns  the  same  as  in  No.  3099.  Jack 
Poitmk  V.  Albert  J.  Lee,  148  Pac  16C. 

(^mmissioners'  0[dnlon,  Division  No.  2. 
Error  from  District  Court,  Carta  County; 
8.  H.  Bussell.  Judge. 

Action  by  Albert  J.  Lee  against  Thompson 
Peter.  Judgment  for  plaintiff,  and  d^end- 
ant  brings  error.  Affirmed. 

Wm.  J.  tiregg,  of  Muskogee,  John  B.  Me- 
serve, of  Tulsa,  and  Carter  Smith,  Asst.  U. 
S.  Atty.,  of  Muskogee,  for  plaintiff  in  er- 
ror. Cruce  &  Cruce,  ot  Ardmore,  for  de- 
fendant in  error. 

GALBRAITH,  C.  This  action  Involves 
a  contract  and  note  of  the  same  amount  aud 
character  as  that  in  No.  3909,  Jack  Postoak 
against  Albert  J.  Lee,  140  Paa  155,  decided 
on  this  date,  and  the  law  of  that  case  oon> 
trols  this. 

We,  therefore,  recommend  that  the  Judg- 
ment appealed  from  be  affirmed. 

FEB  GUBIAM.  Adopted  in  whole. 
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WEBB      BOWMAN  et  mL    <No.  71280 
(SnprcBt  Cotnt  of  OUahoma.    Hoy  4^  181Cl 
BdMrinff  Denied  June  8,  1816.) 

(BvUahu$  bv  the  Voart.) 

Appeal  aho  Ebbob  ^=»954 — Injunction 

135— dlscbetionabt  rulinq. 

The  graoting  of  a  temporary  injunction  1b 
t  matter  within  Uie  discretion  of  the  trial  court, 
ud  such  action  of  the  court  will  be  reversed 
onl;  for  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  it  3818-8821 ;  Dec  Dig.  «8=> 
aU;  Injunction.  Qvot.  Dig.  i  301;  Dec  Die. 
€=9 135.] 

Error  from  District  CSonrt,  Oklahoma  Conn' 
tr;  Ctea  W.  Clark,  Judge. 

Injunctlcm  bj  J.  W.  Webb  againat  T.  O. 
Bovnian  and  otbera.  Judgment  for  defbnd- 
ants.  and  plaintiff  brings  error.  Affirmed. 

W.  P.  Haiper,  of  Oklahoma  Cl^,  for  plain- 
tlJT  In  error.  Wilson  ft  Tomerlln,  of  Okla- 
homa City,  for  defendants  In  error. 

BROWN,  J.  This  case  comes  to  na  cm  er- 
ror by  plaintiff  below  to  reverse  the  action  of 
the  district  court  of  Oklahoma  county,  deny- 
ing the  peUtlon  for  temporary  injunction  to 
restrain  the  sale  of  certain  real  estate. 

Three  assignments  of  error  are  made,  the 
first  two  of  which  are  Included  in  the  last, 
which  is:  "That  the  court  erred  in  denying 
plaintUTs  application  for  a  temporary  in- 
jnneUon  in  said  action." 

Plahitlirs  verified  petition  was  filed  in  the 
district  court  January  18,  1015,  and  on  the 
same  day  the  application  by  order  of  the 
court  was  set  for  hearing  January  26,  1915, 
at  which  time  defendants  were  ordered  to 
show  cause  why  the  temporary  Injunction 
prayed  for  should  not  be  issued,  and  at  the 
same  time  the  trial  court  ordered  that  de- 
fendants be  restrained  from  sdllng  or  in- 
cumberlng  said  land  or  from  interfering  with 
vA&intUTa  possession  thereof  until  farther 
otiiered  by  the  court.  January  26, 1915,  both 
parties  appeared  In  said  cause,  and  a  hearing 
was  had  upon  the  application  for  injunction, 
sad  evidence  was  offered  by  the  respective 
parties  for  and  against  the  injunction  prayed 
for.  And  on  February  1, 1915,  the  court  ren- 
dered judgment  denying  the  injunction  pray- 
ed (or,  to  which  plaintiffs  accepted. 

The  single  question  for  our  consideration 
is:  Did  the  court  err  in  denying  plaintiff  the 
liijDQCtl(m  prayed  for? 

The  petition  alleged  that  plaintiff  was  In 
possession  of  the  land  described  therein,  hav- 
ing purchased  the  same  subject  to  a  mort- 
gage of  $3,000,  interest  and  attorney  fees, 
which  bad  been  assigned  to  E.  O.  Bowman, 
one  of  the  defendants  below ;  that  on  Janu- 
ary 9,  1914,  an  action  was  brought  to  fore- 
close a  mortgage,  and  Bowman  recovered 
jDdgment  in  the  sum  ot  13,308.82,  principal 
ud  interest,  and  for  $322.50  as  attorney 
fees.  The  Judgment  provided  that  no  order 


ot  flxeention  thonld  issue  until  the  expira- 
tion of  six  months.  PlainUfl  In  error  alleges 
that  after  said  Judgment  was  rendered  it 
was  orally  agreed  between  him  and  T.  O* 
Bowman,  the  plaintiff  in  the  judgment,  that 
he  (Webb)  should  not  seek  to  have  the  judg- 
ment set  aside  for  Irregularities  appearing 
therein  and  should  not  realst  the  order  of 
sale  OT  sale  thereunder,  and  should  not  bid 
on  the  land  at  the  sale  or  to  procure  any 
other  person  to  do  so,  but  should  permit  them 
to  be  bid  in  by  the  plaintiff  Bowman  to  whom 
the  idMElff's  deed  should  be  executed,  and. 
that  Webb  should  have  one  year  from  the 
date  of  the  sale  to  pay  Bowman  the  full 
amount  of  the  Judgment,  costs,  and  attorney's 
fees,  with  interest  thereon  at  the  rate  of  10 
per  cent  per  annum,  and  upon  such  payment 
Bowman  was  to  reconvey  said  lands  to  Webb, 
and  that  in  the  meantime  Webb  should  re- 
main in  possession  of  the  land ;  and  that  La 
pursuance  of  said  oral  agreement  Webb  did 
refrain  from  attacking  said  Judgment  and 
from  resisting  said  sale  and  from  bidding 
thereon  or  procuring  others  to  bid  for  the 
land,  and  permitted  Bowman  to  bid  the  same 
In,  and  to  whom  the  sheriff  executed  a  deed 
September  14,  1914.  The  petition  further  al- 
leges that  Bowman  threatens  to  sell  said 
land  so  that  said  oral  agreement  cannot  be 
performed,  and  that  he  Is  threatening  to  dis- 
possess plaintiff.  The  [>etltlon  alleges  the  de- 
fendant McQueen  la  attorney  and  agent  for 
Bowman  and  Is  aiding  bim  to  sell  the  land 
and  is  attempting  to  dispossess  plaintiff,  and 
tliat  the  defendant  Binion  is  sheriff  and  is 
threatening  to  dispossess  plaintiff  under  a 
writ  placed  in  his  hands  for  that  purpose. 
The  petition  prays  that  Bowman  l>e  enjoin- 
ed from  selling  or  incumbering  the  land  and 
interfering  with  his  peaceful  possession  there- 
of, and  that  said  sherlCTs  deed  be  adjudged 
a  mortgage  and  Bowman  be  required  to  exe- 
cute a  deed  of  defeasance  providing  for  the 
conveyance  of  said  lands  to  plaintiff  upon 
payment  of  such  debt ;  that  on  final  hearing 
the  injunction  be  made  perpetual. 

It  does  not  appear  defendants  filed  any 
pleading  or  answer  to  plaintiff's  petition  and 
application  for  injunction,  and  that  on  the 
day  set  for  the  hearing  thereof  both  parties 
appeared  and  participated  in  the  hearing. 
The  evidence  shows  that  T.  G.  Bowman  was 
a  nonresident  of  Oklahoma,  and  was  repre- 
sented by  the  defendant  McQueen  as  his  at- 
torney procuring  the  Judgment  of  foreclosure, 
and  in  all  the  matters  and  transactions  there- 
after relating  to  said  judgment  and  the  set- 
tlement and  payment  thereof.  Plaintiff  Webb 
testified  in  his  own  behalf  he  purchased  the 
land  described  In  his  petition  several  years 
prior  thereto  subject  to  the  mortgage  fore- 
closed in  favor  of  the  defendant  Bowman. 
Webb's  evidence  was,  In  substance,  that,  aft- 
er rendiHon  of  the  Judgment  foreclosing  the 
mortgage,  there  was  an  understanding  be- 
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tweoi  bira  and  McQueen,  attonie7  for  Bow- 
man, plaintiff  In  tbe  Judement,  that  Webb 
was  to  offer  no  resistance  or  obstacle  to  tbe 
sale  of  tbe  land  under  tbe  Judgment,  and 
that  the  same  might  be  bid  In  by  Bowman, 
plaintiff ;  and  that  thereafter,  If  Webb  would 
reduce  the  judgment  to  $3,000,  either  by  pay- 
ment himself  or  Qiroogb  a  ntle  thereof  af- 
fected by  him,  then  he  was  to  have  one  year 
In  which  to  pay  the  remaining  98,000^  to- 
gether with  Interest  tho-eon  at  the  rate  of 
10  per  cent  per  annum.  This  was  an  oral 
^reement  or  understanding  between  Webb 
and  Bowman's  attorney,  McQueen,  and  It  is 
not  shown  that  Bowman  had  any  knowledge 
thereof,  oe  that  McQueen  had  any  aiUhorlty 
from  Bowman  to  make  such  agreemrat  Tbe 
evidence  further  shows  an  order  of  sale  was 
issued  on  the  mortgage  fore(dosure  judgment 
and  tiie  land  sold  in  September,  1914,  and  bid 
in  by  McQueen  for  his  client  Bowman 
at  92,500,  and  deed  encnted  by  the  sheriff 
to  Bowman  ttierefor;  and  that  Webb  did 
not  bid  <»i  the  land  or  procure  any  other 
perscMi  to  do  so.  The  evidence  further 
shows  that  Webb  made  repeated  dfOrts  to 
secure  a  pundiaser  for  the  land  after  the 
sheriff^  sale,  and,  by  the  terms  of  such  pur- 
chase, to  cause  the  judgment  to  be  reduced 
to  $3,000,  and  the  purdiaaer  or  W^b  given 
one  year  thereafter  In  whidi  to  pay  that 
snm  with  Interest,  and  Uiat  Webb  wae  un- 
able to  effect  such  arrangement^  and  nothing 
was  ever  paid  on  tbe  Judgment.  Webb  was 
repeatedly  informed  by  McQueen  Bowman 
was  demanding  possession  of  tbe  land,  Webb 
having  continuously  occupied  the  land  from 
the  date  of  the  f(n>eclo8ure  Judgment,  and 
that  at  tbe  time  this  suit  was  Instttnted  Mc- 
Queen, attorney  for  Bowman,  had  procured  a 
writ  of  possession  to  be  issued  In  said  cause 
and  placed  In  the  bands  of  the  defendant 
Blnion,  sheriff  of  Oklahoma  county,  for  the 
purpose  of  dispossessing  Webb.  Webb  testl- 
Qed  that  he  gave  McQueen  a  check  for  $187 
to  be  applied  on  this  Judgment.  The  evidence 
shows  that  this  check  was  the  same  given  by 
the  county  treasurer  to  Webb  as  a  rebate  on 
excessive  assessment  of  this  land  for  taxes, 
and  that  Webb  subsequently  Indorsed  the 
check  over  to  McQueen,  and  that  McQueen, 
as  attorney  for  Bowman,  carried  the  check 
back  to  the  county  treasurer  and  paid  the 
balance  of  the  taxes  against  this  land,  so 
Uiat  Webb  was  out  noUiing  and  Bowman  or 


McQueen  recdved  noQiing  by  reason  of  this 
check.  W^b  testified  that  just  btfore  the 
bringing  of  this  suit  McQueen  demanded  pos- 
sesion of  him,  and  told  him  his  client  was  in- 
stsUi^  upon  being  placed  in  possession  of 
this  land,  and  that  be  told  McQueen  he  was 
working  as  hard  as  he  could  to  effect  a  sale 
by  which  he  could  save  his  eauity.  miere 
was  no  evidence  or  contention  as  to  Webb's 
ability  to  pay  ttie  Ju^ment  or  any  part 
thereof  unless  he  could  effect  a  sale  tbe 
land  upon  such  terms  as  would  reduce  tbe 
judgment  to  $3,000:  He  said  ttie  understand- 
ing with  McQueen  was  that  if  this  character 
of  arrangemnit  oould  be  made  Bowman 
would  deed  the  land  to  audi  purchaser,  take 
a  mortgage  for  $3,000  balance  ot  tbe  judg- 
ment More  than  a  year  has  tiapeed  after 
the  date  Bowman^a  Judgment  And  no  part 
of  it  baa  been  paid. 

According  to  Webb's  testlmcniy,  no  time 
was  fixed  in  his  alleged  agreunent  wiQi  Mc- 
Queen in  which  Webb  was  to  procure  a  pur- 
chaser, etc,  and  reduoe  Bowman's  judgmoit 
to  $3,000.  McQueen,  testl^lng  aa  a  witness 
for  plalQtlft,  denied  that  he  made  any  agree- 
ment with  Webb  as  claimed  by  him ;  but  Mo- 
Queen  said,  after  tbe  judgment  of  foreclo- 
snre  was  rendered,  be  told  Webb  U  the 
Judgment  was  reduced  to  $3,000  be  would 
use  his  influence  to  get  Bowman  to  wait  a 
year  for  the  balance,  wbldb  was  to  bear  10 
per  cent  Interest  pw  annum ;  that  Bowman 
did  agree  to  do  tbla;  and  that  he  (McQueen) 
had  tried  to  assist  Webb  to  make  such  ar- 
rangement but  that  Webb  bad  hem  unable 
to  do  BO. 

After  hearing  tbe  evidence,  the  court  be- 
low found,  iv  effect  that  Webb  had  no  right 
to  withhold  possesslim  from  Bowman,  or  to 
prevent  Bowman  from  selling  or  incumbering 
the  same;  and  therefore  denied  the  Injuno 
tion. 

We  think  the  Judgment  of  tbe  court  was 
correct  There  was  no  evidence  tending  to 
show  that  McQueen,  Bowman's  attorney,  had 
any  authority  to  make  the  alleged  agreement 
with  Webb,  and,  if  made,  It  was  not  binding 
on  Bowman.  The  burden  was  upon  Webb  to 
establish  the  alleged  agreement  by  a  prepon- 
derance of  the  testimwy,  the  evidence  was 
conflicting,  and  tl^e  trial  court  found  against 
Webb's  cont^tlon. 

The  judgment  of  the  district  court  la  there- 
fore affirmed.  All  the  Justices  cononr. 


Digitized  by 


FBAKSOXONI  T.  SOLXDAS  IiAKB  *  WATESt  00. 


161 


FBAMSCIONI  T.  SOLBDAD  liAiND  &  'WA- 
TER GO.    (S.  F.  6588.) 

(SoproDe  Court  of  California.    Ma?  20,  Idlfi. 
Behcarlns  Denied  June  IT,  191S.) 

1  Watkbs  and  Watkb  CotTBBia  «=»164  — 

WaTKS  BIQHT— laBIOATLON—EASEMSIfT, 
Die  predecessor  of  a  corporation  owning  a 
water  plant  owned  land  purcbased  under  an 
lereement  binding  talm  as  part  of  the  consid- 
ention  to  develop  tbe  water,  erect  a  pumping 
plant,  and  sobdiride  tbe  land  into  luitaue  urm 
lots  ditched  for  irrigation.  He  complied  with 
tlua  agreement,  and  thereafter  agreed  to  sell 
two  lots  with  ai^artenances  to  plaintiff's  gran- 
tor, and  a  deed  reserving  the  right  to  maintain 
ditches  was  executed  to  each  grantor  bj  the 
corporation,  which  in  the  meantime  tiad  been 
formed  and  had  taken  over  the  water  plant. 
Prior  thereto  and  for  several  rears  thereafter 
water  was  regularly  delivered  to  sDch  lots  and 
used  thereon  toe  iirigation.  Held,  that  the  ir- 
rigation of  the  lots  by  the  corporation's  prede- 
cessor and  their  subaeqaent  sale  with  the  Irrl- 
latkm  sTstem  in  operation  ereatell  an  eaaeaent 
appurtenant  to  the  lota  and  a  corresponding 
servitude  on  the  water  aratem,  wherebj  plaintiff 
became  entitled  to  demand  from  the  water  ays- 
tero  a  supply  of  water  for  Irrigation  of  the  lota 
pnrehased.  and  the  corporation  became  bound 
to  continue  tbe  supply  «a  lone  tha  Murce 
held  ont 

[Ed.  Note.— For  otlicr  eaaaa,  aee  Vfktan  and 
Water  Coursea,  Cent  Dig.  H  167-178;  D«e. 

Dig.  <^154.1 

2.  WaTDS  AND  Wasd  COUBSia  ^^SSS 

WaTEB  COICPANECS  —  ISBIQATIOIT  — ■  EASB- 
KERT. 

Plaintiff,  in  such  caac,  also  became  entitled 
to  receive  tbe  water  from  the  corporation  under 
Civ.  Code,  \  652,  providing  that,  when  a  domes- 
tic nvporation  furnishes  water  to  Irrigate  lands 
which  it  has  soli,  the  right  to  use  the  water 
■ball  remain  a  perpetual  easement  to  such  laud, 
and 'that,  ^hen  any  person  who  la  cultivating 
land  on  tbe  line  and  wltMn  tiie  flow  of  any 
ditch  owned  by  such  corporation  has  been  fur- 
nished water  by  It,  such  person  ahall  be  antltied 
to  the  continued  uae  of  tbe  water. 

[Ed.  Note.— For  other  cases,  see  Watera  and 
Water  Courses.  Dec  Dig.  «=»253.1 

8.  Watkbs  aad  Watbb  Ooubsbs  «=>247— 
Wa-heb  COHPAinxs  —  Psivatb  BxaHT— Eh- 

FOBCEUXNT. 

The  owner  of  a  private  right  to  be  supplied 
with  water  for  irrigation  by  a  water  company 
■nay  sue  to  enforce  anch  right,  r^ardless  of 
Tbether  the  water  has  been  dedicated  to  a  pob- 
lie  ose  by  the  company. 

(Ed.  Note.— For  other  cftMs.  aae  Watoe  and 
Water  Coniseii  Gent  Dig.  {  814;  Dec  Dig. 
*=>247J 

1  CoHOTlTDTTOaAI.  IthW  ^=>20&  —  WARBS 

AKD  Watbb  CouBSsa  «=9219~Waibb  Cou- 

PARIES— Class  I^oislation. 

In  view  of  Const  art  12,  3  16,  requiring 
fortign  corporations  doing  business  in  the  state 
to  comply  with  its  laws.  Civ.  Code,  {  552,  obli- 
tati&g  water  companiea  to  continue  furnishing 
vater  for  irrigation,  is  not  unconstitutional  as 
daas  legislation,  though  it  applies  only  to  cor- 
poratiins  organized  under  tbe  laws  of  OaUfo^ 
Bia. 

{Ed.  Note.— For  other  eaeea,  see  Constitution- 
tiJjw.  Cent  Dig.  M  64ft-677 ;  Dec.  Dig.  «=» 
MS;  Waters  and  Water  Coataee,  Cent  Dig. 
I  805;  D«c.  Dig.  «=92ie.] 


5.  Watbbs  axid  Watr  Coubsbb  ^3i47— Ib- 

BtOATION— WaTXB  RIOHT  — PUBUO  UBB  — 

Petition. 

That  a  count  of  a  petition  apparently  bas- 
ed on  tbe  theory  that  plaintiff  was  a  beneficiary 
of  a  public  use  in  water  In  control  of  defend- 
ant did  not  expressly  state  that  tbe  water  waa 
devoted  to  a  public  use,  or  that  defendant  was 
in  charge  of  such  public  use,  did  not  render  ft 
insufficient,  where  the  facts  alleged  showed  with 
safBcient  certainty  that  the  water  was  so  dedi- 
cated and'  used. 

[Ed.  Note.— For  other  cases,  set  Waters  and 
Water  Courses,  Cent  Dig.  i  814;  Dec  Dig. 
®s»247.) 

6.  DeDIOATIOH  WAICB  COKPAIIIBB  — 

Ibbioation. 

Whue  a  eofporatioB  takes  over  a  water 
plant  owned  by  an  individual  obligated  to  fur- 
nish water  to  Irrigate  lota  add  by  him,  no  dedi- 
cation of  water  to  poblie  use  ariaei  from  tbb 
fact  alone. 

[EM.  Note.— For  other  eases,  see  Dedfcatioa, 
Cent  Dig.  H  15-49 ;  Dec  Dig.  «»ia.] 

7.  Dedjcattoit  *=»13  — WATBa  CoirPANiM  — 
Ibbioation  —  Pbitatb  Ubb  —  Convbbbioh 
INTO  PuBuo  Use. 

A  corporation  owning  a  water  supply  and 
engaged  in  distributing  it  to  land  for  Irrigation, 
pursuant  to  agreement^  on  a  mere  private  uae, 
may.  with  consent  of  toe  own«a  of  tb«  right  to 
recave  such  water,  change  the  use  to  a  [public 
one  subject  to  regulation  by  public  antbority. 

[Ed.  Note.— For  other  cans,  see  Dedication, 
Cent  Dig.  I  5;  Dec  Dig.  «s»18.] 

8.  Dedication  «ssl6— Watebs— Ibbioatioit- 
Pbitatb  Ubb  —  Convxbsioi^  into  Publio 
Use. 

Where  a  con>oration  engaged  in  fumiah- 
ing  water  for  lnlgati<«  in  fblQllment  of  con- 
tracts  giving  a  private  uae  and  2S  Inhabitant! 
and  taxpayers  of  tbe  county  i»etitioned  the 
board  of  supervisors,  pursuant  to  Act  March 
12.  1885  (St  1885,  p.  85)  (  8,  to  regulate  th« 
corporation's  rates,  and  whrae,  pursuant  to  such 
petition,  an  ordinance  waa  duly  passed  fixing 
the  rates,  which  ordinance  remauied  in  force 
tor  several  yeara,  and  was  complied  with,  the 
prior  private  use  of  the  water  was  converted 
into  a  public  use,  entitling  landowners  to  use 
water  on  payment  of  the  rates  so  established. 

[Ed.  Note.— For  other  cases,  see  DedicatiMi, 
Cent  Dig.  SS  15-49;  Dec  Dig.  «=9l6.] 

9.  Dedication  ^=938  —  Waixbs— Beconveb- 
8i0n  into  pkivate  usb. 

Where  a  private  use  In  water  for  Iniga- 
tion  was  converted  into  a  public  use  by  act  of 
Uie  corporation  amounting  to  a  dedication  tbcrff- 
of  to  public  use,  the  corporation  could  not  there- 
after revoke  the  dedication  and  convert  it  back 
into  a  priTate  nae. 

[Bd.  Note.— For  other  caaea,  we  Dedication, 
Cent.  Dig.  U  77,  78;  Dec  Dig.  «s>88.] 

10.  Dedxcatioh  ^»ie  — Watebs- PBirm 
Ubb— CoNVEBBiON  into  Pqbuc  Un. 

That  no  resolution  of  the  board  of  dirac- 
ton  authorizing  a  petition  by  a  water  corpora- 
tion to  the  county  board  of  supervisors  request* 
ing  them  to  regulate  water  ratea  appeared  on 
the  minute  ,  book  of  ttie  corporation  did  not  pre- 
vent tbe  act  of  the  corporation  from  constitut* 
ing  a  converting  of  a  private  use  into  a  public 
use.  where  the  petition  was  signed  by  tbe  secre* 
tery  of  the  corporation,  and  its  organizer  and 
manager  testified  that  steps  were  talien  by  it  te 
have  the  rates  established,  and  that  it  oonfomn 
ed  to  tbe  rates  thus  establiahed. 

[Ed.  Note— For  other  cases,  aee  Dedtcatiott. 
Cent.  Dig.  II 15-49 ;  Dec  Dig.  ♦wie.] 
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U.  AppxAZt  AND  Erbob  «s»U70— Habuixss 
Ersob— GHAnaE  or  Fobu  or  Pbocbedinq— 

AHEHSnNT  TO  COUPLAIHT. 

While  it  was  irregular  to  chanse  a  proceed- 
iue  in  mandamus  under  Code  Civ.  Proc  §S  1084, 
to  compel  defendant  to  deliver  water  to 
plaintiiTB  land  on  payment  ol  the  eatabllshed 
rates  to  an  action  for  equitable  relief  or  for 
damages,  by  an  amendment  to  the  complaint, 
the  allowance   of  Bu6h  amendment  waa  not 

round  for  reversal,  in  view  of  Code  Cir.  Proc 
476,  and  Const  art.  6,  S  4^,  requiring  that 
nonprejudicial  errors  be  disregarded,  where  the 
facts  necessary  to  support  the  amendment  were 
alleged  in  the  original  complaint,  and  the  case 
was  tried  on  the  theory  presented  by  the  amend- 
ment, and  it  did- not  Appear  that  defendant  was 
prejudiced  thereby. 

[Ed.  Note.— For  other  caaes.  see  Appeal  and 
Error,  Cent  Dig.  gj  4032,  4066,  4075.  4098, 
4101,  4454.  4540-4545:  Dec.  Dig.  ^1170.] 

In  Bank.  Appeal  from  Siu>erlor  Ckmrt, 
Monterey  County ;  B.  V.  Sargent,  Judge. 

Action  by  J.  A.  Andrew  Fransdonl  against 
tlie  Soledad  Land  &  ^ter  Company.  Fn»n 
judgment  for  plaintiff,  deftedont  appeala. 
Affirmed. 

Wallace  M.  Pence,  of  San  Miguel,  and  F.  P. 
Feliz,  of  Salinas,  for  appellant.  Zabala  & 
Bardln,  of  Salinas,  for  respondent. 

SHAW,  J,  This  appeal  is  from  the  Judg- 
ment It  was  taken  within  60  days  after  ea- 
try  thereof. 

The  complaint  Is  in  two  counts.  The  first 
count,  In  brief,  alleges  that  the  plaintiff  is  the 
owner  of  40  acres  of  land,  being  lota  5  and 
6  of  block  3  of  a  subdivision  of  lot  3  of  the 
RaD(^o  Ex-Mission  Soledad,  made  by  one  Mc- 
Cray  In  1895;  that  the  defendant  owns  and 
operates  a  pumping  plant  established  to  ob- 
tain water  to  Irrigate  said  subdivision,  in- 
cluding the  land  of  plaintiff ;  that  the  right 
to  have  water  from  said  pumping  plant  of  de- 
fendant delivered  by  the  defendant  to'  said 
lots,  on  his  demand,  for  the  Irrigation  there- 
of, upon  payment  by  him  of  the  established 
rates  thereof,  is  an  appurtenance  to  plain- 
tiff's lots ;  that  be  has  demanded  the  delivery 
of  such  water  by  the  defendant,  and  offered 
payment  of  the  rates ;  that  the  defendant  re- 
fuses to  deliver  the  water,  except  at*  higher 
rates  and  upon  unwarranted  conditions,  and 
denies  the  plaintiff's  right  thereto,  whereby 
the  plaintiff  has  been  damaged  by  the  loss  of 
crops  from  want  of  Irrigation  of  the  lota  in 
a  sum  stated,  for  which  he  .asks  Judgment 
Be  also  asks  Judgment  tliat  be  be  declared  en- 
titled to  receive  water  from  said  plant  on  de- 
mand and  payment  of  the  established  rates. 
The  right  of  the  plaintiff,  as  alleged  in  this 
count,  is  'a  private  .right  granted  to  his  pred- 
ecessor In  Interest  under  certain  agreements 
and  deeds  set  forth  In  the  complaint  It  does 
hot  go  upon  the  theory  that  the  water  of  the 
defendant  is  devoted  to  public  use,  or  that  the 
plaintiff  is  a  beneficiary  of  such  use  and  as- 
such  entitled  to  the  water.  The  second  count, 
as  we  understand  It,  although  It  is  not  clear, 
Id  biased  upoti  the  theory  that  the  plaintiff,  by 


reason  of  his  ownership  of  said  lota,  is  a  ben- 
eficiary of  a  public  use  In  the  water  in  con- 
trol of  the  defendant ;  that  the  defendant  Is 
in  charge  of  such  public  use,  and  is  bound 
to  deliver  water  to  the  defendant  for  the  irriJ 
gatlon  of  said  lots,  on  his  demand  and  pay- 
ment ot  the  established  rates;  and  that  the 
defendant  refuses  to  do  so,  and  4enies  that 
the  plaintiff  Is  a  beneficiary  of  such  public 
use,  or  that  such  public  use  exists,  and  denied 
that  it  is  administering  a  public  use,  and  as-, 
serts  that  it  is  conducting  a  private  water 
system  and  serving  private  rights  only. 

[1]  It  is  argued  that  the  first  count  Aoed 
not  show  that  the  right  to  receive  the  water 
chdmed  by  the  plaintiff  from  the  defendant 
Is  a  right  appurtenant  to  said  lots.  We  think 
it  is  sufficient  in  this  respect  The  defend- 
ant's predecessor  In  the  ownership  of  the  wa- 
ter plant,  one  Gould,  was  the  owner  of  1,675 
acres  of  land,  being  the  said  lot  3  of  Bancho 
E^-Mlsslon  Soledad.  He  had  purchased  it 
under  an  agreement  by  whi(^  he  was  to  de- 
velop the  water,  erect  the  pumping  plant, 
subdivide  the  land  into  suitable  farm  lots, 
build  ditches  from  the  plant  to  the  several 
lots  for  the  purpose  of  carrying  the  water  to 
each  lot  for  its  Irrigation,  and  thereupon  sell 
the  lots  to  purchasers.  The  development  of 
the  water  supply  and  the  erection  of  the 
plant  appears  to  have  been  an  element  of  the 
consideration  upon  which  he  bought  the  land, 
and  the  supplying  of  the  water  to  the  lots  for 
irrigation  by  him  was  evidently  a  part  of  the 
plan  devised  to  enable  him  to  make  sales.  In 
pursuance  of  this  agreement  be  caused  the 
land  to  be  subdivided  into  lots,  erected  the 
pumping  plant,  made  ditches  therefrwn  lead- 
ing to  the  several  lots,  and  began  the  Irriga- 
tion of  the  lots  therefrom,  including  the  lots 
of  plaintiff.  Thereafter,  In  1898.  he  agreed 
to  sell  these  two  lots,  wltii  the  appurtenances, 
to  Kelly,  plaintiff's  Immediate  grantor,  and 
in  1899,  in  compliance  with  the  agreement, 
the  same  were  conveyed  to  Kelly,  with  the 
appurtenances,  the  deed  reserving  to  the  gran* 
tor  the  right  to  maintain  the  ditches  then  In 
use  to  carry  water  to  said  lots  and  other  lota 
in  the  subdivision  and  all  rights  of  way 
thereon.  In  1905  Kelly  conveyed  the  lots, 
with  the  appurtenances,  to  the  plaintiff. 
From  the  time  of  the  sale  to  Kelly,  In  1898, 
until  the  refusal  of  the  defendant  to  deliver 
water.  In  December,  1910,  water  from  said 
plant  was  regularly  delivered  to  said  lots  on 
demand  of  the  owner  and  used  thereon  for 
irrigation.  It  was  delivered  by  Gould  until 
June,  1899.  The  defendant  corporation  was 
formed  at  that  time,  and  Gould  conveyed  to 
It  all  his  property  and  rights  In  the  water 
system,  upon  its  agreement  to  carry  out  hia 
obligations  to  the  several  purtdiasers  of  lots 
regarding  the  water  due  them.  Thereafter 
the  delivery  was  made  by  the  defendant. 
Wh&x  Gould  began  irrigating  these  lots  from 
his  water  plant  through  the  ditches  built  by 
him,  end  thereafter  sold  the  lots  with  this  Ir- 
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riffaUtm  a^rtem  la  cimtkio^  an  euamsnt  ap-' 
partaumt  to  tbe  lota  and  a  comapondlng 
aerfttnde  npou  the  water  Bystem  was  created, 
whereby  the  pnrdiaser  and  hla  Buccessors  In 
ownerdiip  became  entmed  to  demand  and 
tecelTe  from  tbe  water  aErstem  a  supply  of 
wato-  for  the  Irrltfatton  of  tbe  lot  parchased, 
and  the  owner  of  the  plant  became  bound  to 
contlnae  the  supply  so  long  as  tbe  source  held 
out '  It  was  an  easement  anneted  to  the  land 
by  use  prior  to  and  at  the  thne  of  the  sale 
there<tf,  and  It  passed  with  the  conreyance  of 
the  land,  flret  to  Kelly,  and  then  to  tbe  plain- 
tiff. Vsnner  t.  Uldah  Water  Co.,  66  CaL  11 ; 
Smith  T.  GorMt,  11«  OaL  691,  48  Pac.  72S. 

[I]  Ihe  plaintiff  also  became  entltted  to 
rec^ve  tbe  water  from  the  defendant  by  Tir- 
tDe  of  the  prortslons  of  section  5S2  at  the 
CLfU  Codft  TTiat  section  la  as  follows: 

"Whenerer  any  corporation,  or^nized  under 
tbe  lawa  of  this  state,  foniishes  water  t6  irri- 
gite  lands  which  said  corporation  has  sold,  the 
ri|ht  to  the  flow  and  use  of  esid  water  is  and 
shall  remain  a  perpetnal  easement  to  the  land 
ao  sold,  at  such  rates  and  terms  as  may  be  es- 
tablished by  said  corporation  In  parsuanee'  of 
tew.  And  whenever  any  peieon  wbo  is  cnl li- 
ra ting  land  on  tbe  line  ana  within  tbe  flow  of 
any  ditch  owned  by  such  corporation,  baa  been 
famished  water  by  it,  with  wbich  to  irrigate 
his  land,  such  person  shall  be  entitled  to  the 
continued  tiae  of  said  water,  np<Hi  the  same 
terms  as  those  wbo  have  pnrchased  their  land 
of  the  corporation." 

Ciould  conveyed  to  the  defendant  tbe  legal 
title  to  the  plaintiff's  lots  before  he  executed 
his  deed  therefor  to  Kelly,  and  tbe  defend- 
ant perfected  Kelly's  title  shortly  afterward 
by  a  conveyance  thereof  to  him.  Under  ei- 
ther the  altematlTes  provided  for  by  the 
aforesaid  section,  therefore,  the  plaintiff  is 
Hitltled  to  the  water  from  the  defendant,  up* 
OQ  payment  of  the  agreed  rates,  or  a  reason- 
able rate,  if  none  was  agreed,  on.  Tba  sev- 
eral water  r^bts  thus  vested  In  the  respec- 
tive lot  owners  within  tbe  irrigated  tract 
would  be  separate  and  private  rights  pertain' 
tag  to  each  lot  respectively. 

(I]  Ihe  first  count  contains  no  allegation 
Out  the  defendant  or  Gould  had  dedicated 
the  water  supply  to  public  use,  and  It  does 
not  state  facts  flrom  whltA  such  public  use  Is 
necessarily  implied.  It  Is  therefore  to  be 
coQstmed  as  a  cause  ct  action  to  enforce  a 
private  rlfl^t.  Such  methods  for  fbe  private 
sale  and  distilbation  of  water  have  often 
been  recognized  as  valid  by  our  dedsicHis. 
BQdreth  t.  Montedto,  etc,  Co.,  139  Cat  29, 
72  Pac.  395;  Arroyo  Sitdi,  etc.,  Ca  y.  Be- 
qnette,  149  CaL  546,  87  FiELc.  10,  9.  Ann.  Cas. 
U41;  Wataiut  Irr.  Dist  t.  Bqrke,  158  Cal. 
170^  110  Pac.  fil8;  Garrison  t.  North  Pasa- 
deoa.  etc,  Co.,  168  Cal.  239,  124  Fao.  1009; 
Thayer  t.  California  Dev.  Co^  164  CaL  129, 
128  Pac  21. 

[4]  We  are  satisfied  that  section  K2  Is  otm- 
tftitntioDaU  There  Is  nothing  In  the  claim 
ti>at  it  la  class  legislation,  because  It  afipUes 
<>Bly  to  domestic  corporations.  That  differ- 
(Bce  alcoka  might  even  Justify  the  c^e^alfica- 
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thm,  pat  mt  not'so'  decide,'  iTor'tliid  Con- 
stitution  Itself  requires  foreign  corporations 
doing  business  here  to  comply  with  our  laws. 
Const,  art  12,  f  15. 

[B]  The  appellant  contends  that  tbe  second 
count  does  not  sho^r  that  the  water  is  de- 
voted to  public  use,  or  that  the  defendant  la 
In  charge  of  such  public  use.  These  proposi- 
tions are  not  explicitly  stated  therein,  but 
the  facta  allejjed,  if  true,  show  with.  sufiBdent 
certainty  that  the  water  is  so  dedicated  and 
used.  The  findings  declare  that  all  tbe  al- 
legations of  this  count  are  true  so  far  as  they 
relate  to  this  subject.  We  need  not  set  out 
the  facts  at  length. 

The  court,  In  the  judgment,  declared  that 
the  defendant  was  a  public  service  water 
company  in  charge  of  the  administration  of 
a  public  use  of  water  of  which  plaintiff  la  a 
benefldary,  and  that  the  plaintiff  la  entitled 
to  water  therefrom  for  the  irrigation  of  his 
lots,  upon  payment  of  the  rates  established 
by  law.  The  defendant  claims  that  neithw 
tbe  findings  nor  the  evid«ice  support  the 
proposItl<m  that  the  water  Is  devoted  to  pub- 
lic use^  or  the  proposition  that  the  plaintiff  Is 
distributing  such  water  In  the  character  of  a 
purveyor  of  a  public  use. 

[B]  If  the  system  as  first  established  by 
Qould  had  continued  unchanged,  there  would 
have  been  no  public  use  and  the  defendant, 
In  selling  and  distributing  the  water,  would 
not  be  a  public  service  corporation,  but 
would  be  merely  engaged  In  selling  water  in 
fnlflUment  of  private  contracts  with  partic- 
ular persons  for  the  supply  of  water  to  spe- 
cific parcels  of  land.  There  would  be  no  gen- 
eral use,  no  dedication  to  public  use,  and  no 
right  to  the  use  in  any  person  except  the 
persons  owning  the  lots  to  which  the  right 
to  the  water  had  been  annexed  by  the  -  re- 
spective agreements.  OSuiyer  v.  California 
Dev.  Co.,  supra. 

[7]  But  we  perceive  no  substantial  reason 
why  a  corporation  owning  a  water  supply 
and  engaged  In  distributing  it  to  persons  to 
whose  land  it  has  agreed  to  d^ver  it  for  ir- 
rigation, upon  a  use  which  is  private,  and 
not  public  or  general,  may  not,  with  the  coil- 
Bent  of  the  owners  of  the  ri^ts  to  receive 
such  water,  change  the  use  from  a  private 
and  particular  use  to  a  public  use,  so  as  to 
make  the  service  and  terms  of  deUvery  sub- 
ject to  regulation  and  control  by  public  au- 
thority. We  think  this  may  lawfully  be  don^ 
andHhat,  when  it  Is  done,  all  the  parties  con- 
cerned and  consenting  thereto.  Including  the' 
corporation  engaged  In  the  distribution,  will 
thereafter  be  hound  to  conform  to  such  rates,- 
rules,  and  regulations  for  the  service  as  may 
be  established  by  the  public  body  thereunto 
duly  authorized. 

[ti  The  evid^ce  shows  that  this  change 
was  made.  In  June,  1809,  Gould  and  others 
formed  the  defendant  corporation,  and  Gould 
at  once  transfened  to  it  all  his  remaining: 
Interest  In  said  l,a7fi-acra  tract  for .  the  irrl- 
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gatloD  of  which  tbe  pumping  plant  was  erect- 
ed, and  alBO  all  his  interest  In  said  irriga- 
tion system  and  works  and  In  the  contracts 
made  by  Goald  with  purdiasers  of  lots.  In 
consideration  whereof  the  company  under- 
took to  carry  on  the  pumping  plant  and  Ir- 
rigation system  and  perform  the  existing  ob- 
ligations of  Gould  relating  to  the  land  and 
water  rights  thereto  belonging.  This  the 
company  thereupon  and  thereafter  proceeded 
to  do.  Oould  was  its  manager.  At  the  time 
of  the  transfer  to  the  company  the  water,  rate 
fixed  by  the  agreements  was,  so  far  as  shown, 
11.50  an  acre  for  each  irrigation.  In  August, 
1899,  at  the  instance  of  the  defendant,  steps 
were  taken  to  have  the  company's  water 
rates  established  by  the  board  of  supervisors 
of  the  county,  as  provided  in  the  act  of  March 
12,  1886  (Stats.  1886,  p.  95).  In  pursuance  of 
section  8  of  that  act,  the  defendant  and  29 
persons  who  were  inhabitants  and  taxpayers 
of  the  county  signed  and  filed  with  the  board 
of  supervisors  a  petition  to  have  the  board,  to 
quote  the  language  of  the  petition,  "regulate 
and  control  the  rates  and  compensation  to  be 
collected  by  the  Soledad  Land  &  Water  Com- 
pany, a  corporation,  whose  works  are  located 
about  two  miles  west  of  the  town  of  ScAedad, 
In  said  Monterey  county,  at  which  place  said 
company  has  appropriated  water  for  irriga- 
tion for  sale,  rental,  and  distribution  of  said 
water  by  said  corporation."  In  pnrsoance  of 
this  petition,  after  due  notice,  an  ordinance 
was  duly  passed  by  the  board  fixing  the  rates 
to  be  charged  and  rules  of  service  to  be  ob- 
served by  the  defendant  In  the  operation  of 
Its  irrigatl(Hi  system.  This  ordinance  has 
ever  since  remtiined  in  force.  This  statute 
applies  only  to  persons  and  corporations  en- 
gaged In  the  aal^  rental,  or  distribution  of 
water  tor  public  use.  By  applying  for  this 
regulation  the  defendant,  in  effect,  admitted 
that  it  was  a  public  Berrice  corporation,  ad- 
ministering a  public  use,  and  that  the  water 
it  pumped  and  distributed  was  dedicated  to 
public  use.  It  immediately  conformed  to  the 
rates  and  mies  so  established,  and  continued 
to  do  BO  until  December,  1906.  a  period  of  six 
years.  It  appears  that  the  water  plant  and 
system  was  constracted  and  operated  to  ob- 
tain water  for  the  Irrigation  at  the  47  lots 
Into  which  said  tract  of  1,675  acres  was  sub- 
divided. The  plaintiff  and  Kelly,  his  grantor, 
have  aconlesced  in  this  Change  In  the  charac- 
ter of  the  use  and  in  the  rates  and  rules  es- 
tabUsbed  by  the  board.  There  is  evidence 
tending  to  show  that  all  the  other  owners  of 
lots  In  said  tract  likewise  acquiesced  therein. 
The  Judgment  herein  la,  at  course,  without 
force  as  to  other  lot  owners,  but  the  evidence 
of  aoquteBccuce  supports  the  finding  that  de- 
fmdant  is  sntiplylng  a  public  use,  Instead  of 
the  original  private  rights.  Then  is  also 
evidence  that  the  defendant  made  sales  of 
water  occasionaUy,  when  it  could  be  spared, 
for  lands  outside  of  the  1,675-acre  tract  This 
STidenoa  also  aids  the  conclusion  Qiat  the 
prlw  use,  whatever  its  character,  has  been 
converted  into  a  publte  use  for  ttie  benefit  of 


all  the  lands  within  said  tract  that  an  suit- 
able for  Irrigation  and  und«r  the  flow  of  the 
ditches  and  in  convenient  distance  therefrom, 
and  that  plalntUI  is  entitled  to  the  use  of 
the  water  on  payment  of  the  rates  so  estab- 
lished. 

[I]  There  Is  evidence  that  in  December, 
1905,  the  defendant  made  and  entered  on  its 
minutes  a  resolution  purporting  to  fix  rates 
and  rules  for  the  sale  and  delivery  of  ita 
water  different  from  those  fixed  by  the 
board  of  supervisors;  that  thereafter  it  did 
not  conform  to  the  rates  and  roles  of  the 
board,  and  that  In  1909  It  again  attempted  to 
declare  its  own  rates;  also  that  in  1810  it 
changed  Its  articles  of  Incorporation  so  as  to 
make  them  declare  that  it  was  organlzod  for 
the  purpose  of  sopplylog  water  "as  a  private 
corporation,  and  not  as  a  public  water  com- 
pany, for  private  use,  and  not  for  public  use,** 
and  that  its  stockholders  should  have  a  pre- 
ferred right  to  the  water.  The  original  arti- 
cles declared  that  the  company  was  formed 
to  supply  water  and  sell  the  same  for  Irriga- 
tion. This  would  ^npower  it  to  do  this  busi- 
ness for  either  a  private  use  or  a  public  ose, 
at  its  opti<m.  It  Is  claimed  that  by  reason 
of  Its  conduct  it  has  changed  Its  character, 
as  w«u  as  the  use,  and  la  not  bound  to  con- 
tinue the  service  as  for  a  public  usa  It  la 
obvious  that,  if  the  water  had  become  dedi- 
cated to  public  use  in  1905,  it  was  not  with- 
in the  power  of  the  defendant,  as  purveyor 
or  owner  thereof,  to  revoke  the  dedication 
and  convert  It  into  a  private  use.  This  can- 
not be  done  In  any  case  without  the  consent, 
express  or  implied,  of  all  the  benefidaries  ct 
the  use.  Such  consent  was  not  shown.  Tbe 
point  Is  settled  by  the  decisions  of  this  court 
In  Leavitt  v.  Lasse.  Irr.  Co.,  167  Cal.  88,  106 
Fac.  404,  29  L.  B.  A.  (N.  S.)  213.  and  Feltows 
T.  Los  Angeles,  161  GaL  64,  80  Fac.  187. 

[It]  Tbe  objet^cn  is  made  that  it  was  not 
shown  that  tbe  signing  or  filing  of  the  petl* 
tion  to  the  board  of  supervisors  was  author- 
ized the  defradont  c<mpan7.  No  resolu- 
tion of  the  board  of  directon  authorising  it 
appeared  in  Its  minute  ^took.  But  the  petition 
was  signed  by  the  secretary  of  the  company 
In  his  ofiBclal  character  aa  sach,  and  the  tes- 
timony of  Gould,  who  was  the  organhcer  and 
at  the  time  the  manager  of  tbe  company,  was 
that  "steps  were  taken  by  the  company  to 
have  the  board  of  supervisora  establish  rates 
for  the  sale,  rental,  and  dlapo6ltl<m  of  that 
water,"  and  that  when  this  was  done  the 
company  conformed  to  the  rates  establiriied 
by  the  supervisors.  Am  befora  stated,  this 
continued  until  1906.  We  think  this  shows 
ttiat  the  company  authorized  tbe  signtng  and 
filing  of  the  petition. 

[II]  The  cause  was  tried  upon  an  amend- 
ed complaint  The  original  complaint  stated 
the  fiicts  substantially  as  set  forth  in  the 
amended  Cfxnplaint,  but  Qie  prayer  thereof 
was  for  a  writ  ot  mandate.  It  was,  in  ef- 
fect, a  proceeding  In  mandamus,  under  sec- 
tions 1084  and  1097  of  tbe  Code  of  Oivfl  Pro- 
cedure, to  compel  the  defendant  to  deliver 
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water  to  plalntuni  land  cm  paTiiMnt  of  the 
establlsbed  rates.  An  alternative  writ  of 
mandate  was  Issued  and  served  on  the  de- 
fendant. A  demiirrer  to  the  cmnplalnt  was 
thoeafter  anstalned,  and  thereupon,  on  leave 
of  conrt,  the  amended  complaint  was  filed, 
changing  the  prayer  so  as  to  present  an  ac- 
tion to  have  It  adjudged  that  plaintiff  Is  en- 
titled to  receive  water  from  the  defendant 
from  its  plant,  that  defoidant  is  in  charge  of 
a  public  use  In  the  water  for  plaintiff's  ben- 
efit, and  for  damages  for  the  Injur?  from  Its 
previous  refusal  to  supply  Bald  watw.  The 
d^endant  objected  to  tills  Change  of  the 
Character  of  the  eas^  and  moved  to  strike 
the  amended  complaint  from  the  flies  on  the 
pound  that  It  ms  a  departure  and  stated 
an  entirely  new  cause  of  action.  We  are  of 
tlie  opinion  that,  under  our  system  of  proce- 
dure, it  Is  Irregular  to  change  a  proceeding 
In  mandamoa  to  an  action  fOr  equitable  re- 
lief or  for  the  recovery  of  damages -by  an 
tmendment  of  the  complaint.  In  this  case, 
bowever,  the  facta  necessary  to  support  the 
tmyet  of  the  amended  complaint  were  al- 
lied In  the  OTlglnal  complaint  The  ease 
has  been  tried  on  the  theory  that  it  was  an 
action  for  equitable  relief  and  for  damages, 
and  not  a  special  proceeding  In  mandamus. 
It  does  not  appear,  and  It  Is  not  asserted, 
that  the  defendant  was  in  any  manner  in- 
convenienced or  hampered  In  the  presenta- 
tion of  the  evidence  or  In  the  ccmduct  of  the 
case  by  the  change  In  Its  character.  The 
difference  In  the  relief  sought  Is  slight.  Bven 
In  mandamus  the  plaintiff  could  have  recov- 
ered the  damages  here  asked.  Code  Civ. 
Proc.  I  1095.  The  difference  In  the  form  ot 
the  action  la  technical  In  character,  and  we 
cannot  perceive  that  the  defendant  has  suf- 
fered sobstantlal  injury  by  the  change,  or 
by  the  conduct  of  the  court  below  In.permlt- 
It  The  error  Is  therefore  not  good 
caose  for  reversing  the  Judgment  Code  Civ, 
Proc.  S  475 ;  Const  art  6,  $  4i^. 

The  objection  that  the  evidence  does  not 
support  the  Judgment  for  damages  Is  not 
veil  taken.  We  cannot  enter  Into  the  ques- 
tion of  the  credibility  of  the  witnesses.  Tbe 
valnes  given  by  them  to  the  crops  of  alfalfa 
which  the  evidence  shows  the  land  would 
have  produced  if  defendant  bad  supplied  wa- 
ter when  demanded,  after  deducting  the  cost 
of  production,  are  sufficient  to  show  the  dam- 
ages allowed. 

The  Judgment  Is  affirmed. 

We  concur:  ANGELLOTTT,  C.  J.;  SLOSS, 
J.;  HENSHAW,  J.;  LORIOAN,  J. 


PEOPLB  V.  OXNAM.  <Ct.  1921.) 

(Supreme  Court  of  California.   May  20,  1916.) 

1.  CuuiNAL  Law  i8-'!t0  GannwAL  Bjaposr- 
siBiUTT— Mknxai.  Capacity. 

Where  a  person  committiDg  an  act  criml' 
nal  la  nature  had  suffldent  mental  capacity  to 
appicdate  ^  cliaracter  and  quality  of  liis  act 


knew  and  understood  that  it  was  a  violation 
another's  rights  and  wrong  in  itself,  and  knew 
that  it  was  prohibited  by  law  and  that  its  com- 
misflioB  would  entail  punlshioent  to  himself, 
and  could  appreciate  the  possible  and  probable 
consequences,  ho  is  criminaUj  responsible  there- 
for, bowever  mwtally  defident  he  may  other- 
wise have  been. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  53-^;  Dec  Dig.  «3>48.] 

2.  CaiinNAi.  Law  ^=9070— Mertal  Capacxtt 

—SUFFICIBNCT  or  EVIDENCE. 

Evidence  In  support  of  the  plea  ei  mental 
Incapacity  in  a  homicide  case  hM  Insufficient 
to  raise  any  reasonable  doubt  In  defendant's 
favor. 

[Ed.  Kote.— For  other  cases,  see  Crimlnsl 
Law,  Cent  Dig.  H  1285-1288;  Dee.  Dig.  «» 
570.J 

3.  CsiinNAi.  Law  <9=>6S6  —  BsoPEnxNS  or 
Case— DiscBETioN . 

In  a  homicide  case,  the  refusal  to  permit 
defendant  to  reopen  his  case,  to  introduce  evi- 
dence not  different  in  character  from  that  elic- 
ited from  several  witnesses  relative  to  their  ob- 
servations of  defendant's  conduct  as  hearing  on 
his  mental  capacity  at  various  tinieB  from  short- 
ly after  his  birth  to  a  few  months  before  the 
homicide,  was  not  an  abase  of  discretioD,  where 
the  only  difference  suggested  between  this  tes- 
timony and  the  proposed  testimony  was  that  tbe 
latter  referred  to  a  time  later  tiian  that  refer- 
red to  by  any  previous  testimony. 

[Ed.  Note.— For  otbet  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  1619,  1620,  1825,  1626; 
Dec.  Dig.  «=>68e.] 

4.  Cbiuinai.  Law  «=a688  t-  BEonNXNO  OV 
Casb^Discbetioii  . 

Where  It  appears,  on  an  application  to  re- 
open a  criminal  case  to  permit  toe  introduction 
of  farther  testimony,  that  the  projiosed  testi- 
mony is  of  substantial  importance  to  accused, 
the  application  should  be  granted. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1619,  1620,  1625,  1626; 
Dec.  Dig.  ^=»6g6.] 

5.  Cmhiwai.  Law  «=»945— New  Teiai^New- 
LT  Disco vebed  Evideitoe. 

A  new  trial  should  be  granted  In  a  criminal 
case  for  newly  discovered  evidence  only  where 
such  evidence  renders  a  different  result  prob- 
able. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2324-2327,  2336;  Dec.  Dig. 
^046.] 

6.  CBiMiNAt.  Law  43s>1166— Appeai/— Dbniai, 
ov  New  Tbial  —  Newlt  Disoovbbed  Evx- 

DENCG. 

The  denial  of  a  new  trial,  sought  in  a  homi- 
cide case  for  newly  discovered  evidence  relative 
to  defendant's  mental  capacity,  could  not  be  dis- 
turbed in  the  absence  of  a  clear  abuse  of  dis- 
cretion or  a  showing  that  such  evidence  would 
probably  produce  a  different  result  on  a  new 
trial 

[Bd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig;  »  8067-3071;  Dee.  Dig. 
1156J 

7.  IirrANM  «s:6&-^UTBKIUE  ComT  AoiVnJU- 
USDICTIOM. 

That  the  matter  has  not  been  submitted  tq 
the  Juvenile  court,  pursuont  to  the  Juvenile 
Court  Act  (St.  1918.  p.  1297)  t  18,  does  not 
deprive  the  snperior  court  of  jurisdiction  to 
try  a  defendant  for  murder,  though  it  develops 
on  the  trial  that  he  was  under  18  years  of  age 
when  the  crime  was  committed. 

[E!d.  Note.— Pf>r  other  cases,  "see  Infants, 
Cent  Dig.  K|  174,  176;   Deo.  Dig.  «aB6a] 
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8.  GfiimNAt  Law  «ss1()33— Appkait-Osjeo- 
TioN  Bblow-^vbotioation  bt  Jutbniu: 

CklUBl. 

On  appeal  in  a  homldde  case,  an  objec- 
tion tliat  no  opportunity  had  been  afforded  for 
Investigation  b;  the  Juvenile  court,  pursuant  to 
the  juvenile  court  act  (St.  1913,  p.  1285),  could 
not  be  considered  when  not  presented  below. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2629,  2630;  Dec  Dig.  <8=> 
1033.] 

9.  IlTFANTS  4=968— SUBUBSION  TO  JUVENILB 

CouBT  —  SnaaBSTzoN  of  Dbfendakt— Nb- 

CES8ITT. 

Tbe  mere  fact,  that  evidence  dlcited  on  the 
trial  of  accoaed  tended  to  show  that  he  was 
under  18  years  of  age  when  the  crime  was  com- 
mitted, did  not  require  that  the  superior  court 
on  its  own  motion,  without  any  suggestion  be- 
ing made  pursuant  to  Juvenile  Court  Act  (!^t. 
1918,  p.  1287)  I  18,  cause  an  Investigation  to 
be  miue  under  rach  act.. 

TBd.  Note.— F(v  otlier  casta,  see  infanta, 
Gent  Dig.  IS  174,  175;  Dec.  Dig.  «=968.1 

fn  Bank.  Appeal  from  Superior  Court, 
Loa  Angeles  Couuty;  Frank  R.  Willis, 
Judge. 

caiarles  B.  T.  Oxnam  was  convicted  of  mai^ 
der,  and  appeals.  AlBrmed. 

George  A.  Hooper,  of  Los  Angeles,  for  ap- 
pellant U.  S.  Webb,  Atty.  Gen.,  and  BobL 
BL  Glark^  D^uty  Atty.  Qen.,  for  tbe  People. 

ANGELLOTTX,  G.  J.  Appellant  and  one 
Glenn  Witt  were'Jointly  informed  against  tor 
the  crime  of  mnrder,  alleged  to  bare  be«i 
cmnmitted  December  22,  1914.  Tliey  were 
tiled  s^rately,  and  appellant  was  convict- 
ed ctf  mnrder  in  the  first  degree  and  adjudg- 
ed to  suffer  death.  This  is  an  appeal  from 
Bach  Judgment  and  from  an  order  dmying 
a  motion  for  a  new  trial. 

^e  drcnmBtances  attendant  upon  the  com- 
mls^on  of  the  homicide  are  stated  In  the 
opinion  of  Oils  court  In  People  t.  Witt,  148 
Pac:  928.  It  appears  that  it  was  this  appel- 
lant who  actually  shot  and  killed  William 
M.  Alexander,  the  deceased,  while  be  (aivel- 
lant)  and  Witt  were  in  Alexander's  home, 
which  they  h^  burglariously  entered  In  the 
lO^ttlme  for  the  purpose  of  oommlttlng  lar- 
ceny therein,  ^e  sole  d^ense  was  that 
appellant  was  "an  imbecile,  feeble-minded, 
mentally  deficient,  and  without  sufficient  rea- 
soning power  to  understand  the  nature  of  bis 
acts." 

[1]  It  Is  not  claimed  that  the  evidence  was 
Insufflcioit  to  sustain  tbe  verdict  of  the  Jury 
Ml  Uie  quesUon  of  mental  capacity.  The 
sole  test  prescribed  by  the  law  In  such  cases 
has  been  stated  so  many  times  by  this  court 
that  it  la  hardly  necessary  to  restate  it  here. 
If  appellant,  as  substantially  stated  by  the 
trial  court  to  the  Jury,  had  sufficient  mental 
capacity  to  appreciate  the  diaracter  and 
quality  of  bis  act,  knew  and  understood  that 
it  was  a  violation  of  the  .rights  of  another 
and  in  itself  wrong,  jEnew  that  it  was  pro* 
hibited  by  the  laws  of  the  land  and  that  Its 
commission  would  entail  punishment  and 


penalties  upon  himself,  If  he  bad  the. ca- 
pacity thus  to  appreciate  the  Character  and 
comprehend  the  possible  or  probable  conse- 
quence of  his  act,  he  is  responsible  to  the 
law  for  the  act  and  Is  to  be  judged  accord- 
ingly, however  deficient  mentally  he  may 
otherwise  have  been. 

[2]  A  review  of  the  record  satisfies  us  that, 
not  only  does  the  evidence  elicited  In  the  trial 
sufficiently  support  the  verdict  so  far  as  this 
question  Is  concerned,  but  also  that  no  other 
verdict  could  prc^rly  have  been  rendered. 
The  testimony  of  his  witnesses  covered  tbe 
whole  period  of  bis  life  from  infancy  down 
to  a  very  short  time  before  the  commission 
of  the  crime,  at  whldi  time,  according  to  the 
claims  of  bis  counsel,  substantiated  by  cer- 
tain evidoice,  he  was  between  17  and  18 
years  of  age.  A  careful  analysis  of  the 
mass  of  testimony  given  In  support  of  the 
claims  of  mental  Incapacity  when  made  in 
the  light  of  the  uncontradicted  evidence  as 
to  the  drcumstances  of  the  homldde,  and 
the  conduct  of  appellant  in  regard  thereto 
shows  to  us  no  substantial  basis  for  a  con- 
clusion that  appellant  was  so  mentally  de- 
ficient that  be  was  incapable  of  distinguish- 
ing between  right  and  wrong  with  relation  to 
tbe  act  with  which  he  was  charged.  At  best, 
the  testimony  relied  on  simply  showed  suh- 
Btantially  that  he  was  not  normal  mentally; 
that  as  a  child  be  was  morose,  timid,  and 
possessed  of  a  violent  temper ;  that  he  stole ; 
that  he  was  somewhat  peculiar,  was  not 
bright,  was  backward  in  bis  studies,  was  de- 
ficient in  memory,  etc.  While  some  of  the 
witnesses  testified  that  in  their  opinion  he 
was  of  unsound  mind,  or  Insane,  their  rea- 
sons given  were  not  such  as  to  show  the  de- 
gree of  Insanity  or  want  of  mental  capacity 
necessary  under  tbe  law  to  exempt  a  person 
from  responsibility,  and  some  stated  that,  In 
saying  they  regarded  him  as  of  unsound 
mind,  they  meant  that  they  did  not  consider 
him  bright  or  mentally  efficient  Some  of 
the  witnesses  for  appellant  on  this  question 
freely  admitted  that  they  considered  blm 
capable  of  distinguishing  between  right  and 
wrong  with  relation  to  such  an  act  as  that 
here  Involved,  and  we  find  no  substantial 
testimony  to  the  contrary.  While  Dr.  Allen, 
who  bad  examined  appellant  somewhat  cur- 
sorily, said  he  was  defective  mentally  and 
that  be  thought  he  was  an  "imbecile,"  he 
also  testified  that  he  would  not  pronounce 
him  of  unsound  mind,  and  that  he  was  not 
Insane  in  tbe  ordinary  acceptation  of  the 
term.  According  to  tbe  uncontradicted  evi- 
dence, appellant  and  his  companion  deliber- 
ately planned  the  commission  of  the  burglary, 
went  to  tbe  Alexander  home-in  the  uight- 
Ume  for  the  purpose  of  executing  their  plan, 
appellsnt  b^ng  armed  Trtth  a  ^stol,  effect- 
ed entrance  throng  a  window  whl^  they 
opened,  carefully  removed  their  shoes  to 
prevent  detection,  and  proceeded  with  their 
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contemplated  work  of  appropriating  racb  Tal- 
nablea  aa  they  oonld  And.  When  dlscwered 
In  the  bedroom  of  deceased,  appellaiit  still 
persisted  In  an  ^ort  to  aocontpUsh  the  pur- 
pose of  tbe  entry,  la  the  atmstle  that  enaoed 
that  the  deceased,  and  finally  fled  and  sought 
a  place  of  concealment  When  foand  with 
Witt  In  the  room  In  which  they  bad  taken 
letDge^  be  at  first  sooght  to  e^^aln  a  wound 
received  by  blm  In  the  leg  while  in  the 
house  of  deceased  u  one  received  elsewhere, 
bnt  finally  confeased  bis  gnilt  <tf  the  diarge 
Iwe  Involved.  His  recollectloa  of  what  took 
place  on  the  night  of  the  bomidde  was  clear 
ud  explicit,  and  hia  account  was  substan- 
tially in  accord  with  what  was  testlfled  to 
\fg  the  other  witnesses.  It  wonld  be  difflcalt 
Indeed  to  recmicUe  tbe  sltnatloa  thus  pre- 
KDted  with  any  theory  o(  mental  incapacity 
00  bis  part  safficlent  in  degree  to.ex«apt  him 
from  responsibiUty  under  tbe  Iftw.  Aa  piae* 
tlcally  said  before  the  evidence  Introdnoed 
in  smvort  of  the  plea  of  mei^tal  incivaci^ 
was  no^  to  oar  mindSf  of  such  a  nature  as  to 
rslae  any  serious  doabC  on  the  qoestlon. 
Three  points  are  made  for  reversaL 
[1,4]  1.  It  la  contended  that  tbe  trial  court 
erred  In  refusing  to  allow  defendant  to  re- 
open his  defense  after  he  bad  rested,  for  tbe 
purpose  of  calling  and  examining  one  addi- 
tional witness  in  sv^port  of  bis  claim  ot  men- 
tal incapacity.  The  rectad  shows  simply 
tUs:  Tbe  defease  rested  and  a  recess  was 
takoL  When  coart  reconvened,  defendants 
attorney  said  be  liad  buea  informed  of  cme 
more  witness,  not  even  naming  bim,  wboae 
testimony  would  be  very  short  Tbe  Judge 
inquired  if  the  proposed  teettmony  was  any- 
tblng  different  from  what  had  already  been 
given.  Defendant's  attorn^  said  tba  witness 
was  (me  covering  a  period  later  on,  later  tban 
lay  period  already  covered,  and  that  the 
testinHMiy  was  somewhat  dliferent,  not  much, 
bat  covered  a  pwlod  after  he  left  bomo.  Tb» 
Judge  said  that  he  anticipated  the  witness 
would  testify  somewhat  as  the  others.  De- 
fendant's attorn^  said  that  he  bad  not  talk- 
ed with  the  witness.  Tbe  Judge  said  he 
thought  the  ground  bad  bemi  fully  covered 
and  directed  the  prosecntioa  to  proceed  with 
tbe  rebottaL 

While  the  matter  of  aUow^  a  party  to  re- 
open his  case  is  one  committed  to  tbe  dlscre" 
tlon  of  a  trial  court,  if  it  bad  beoi  made  to 
appear  to  tbe  lower  court  that  tlie  proposed 
testimony  was  of  any  substantial  importance 
to  defoidant,  we  should  say  that  in  tbe  ex- 
erclae  of  that  discretion  an  opi>ortvmity 
should  have  been  given  him  to  Introduce  it, 
notwithstanding  hia  previous  announcunent 
that  be  rested.  But  no  such  showing  was 
made  in  the  lower  court,  and  there  is  notb- 
log  in  the  record  to  warrant  an  assumption 
that  tbe  testimony  could  have  assisted  de- 
fendant in  tbe  sUgbtest  d^ree.  Confessedly 
the  proposed  evidence  was  not  difTer^t  in 
diaracter  from  that  elicited  from  a  long  line 
oC  witnesses  who  bad  testified  as  to  their  ob- 


m 

Bervatl<ms  of  def^idaat  at  varlmu  Umea 
from  shortly  after  bis  tdrtb  to  a  short  time^ 
a  few  months  at  most,  before  the  lumdetdew 
We  have  already  referred  to  tbe  cbaractw 
of  this  tesUmony.  Tbe  only  dlfterenoe  sug- 
gested between  this  testimony  and  the  pro- 
posed testimony  was  that  tbe  latter  referred 
to  a  time  later  tban  that  referred  to  by  any 
previous  tesdmony.  It  would  be  most  un- 
reasonable to  assume  that  it  could  possibly 
have  afCected  tbe  vodlct 

[I,  •]  2.  The  motion  for  a  new  trial  was 
based  in  part  on  the  ground  of  newly  dis- 
covered evidence  relative  to  tbe  mental  ca- 
pacity of  the  defendant.  It  is  tbe  established 
rule  in  this  state  that  a  new  trial  should  be 
granted  on  ttOa  ground  only  where  the  newly 
discovered  evidence  is  soofa  as  to  render  a 
differrat  result  probable,  and  it  has  been  said 
that  the  qoestion  as  to  the  effect  upon  the 
ease  of  newly  discovered  evidence  is  from  Its 
nature  peculiarly  one  that  is  addressed  to 
the  discretion  of  tbe  trial  court 

"Unless  tbe  appellate  court  can  plainly  see 
that  this  diacrelicm  has  been  abDsed,  that  the 
showing  made  was  of  such  a  character  as  to 
make  it  manifest  that  tbe  case  would  or  should 
result  differently  on  a  new  trial  in  view  of  th% 
newly  discovered  evidence,  tlie  order  of  the  trial 
coart  refusing  a  new  trial  will  not  be  disturb* 
ed.'*  People  v.  Sing  Tow,  146  Cal.  1,  73  Paa 
239. 

The  affidavit  of  the  attorney  Cor  appelant 
filed  In  anppmt  ot  tbe  motion  was  to  the  ef- 
fect OkAt  be  bad  information  to  the  effect 
that  a  lady  in  San  Diego^  naming  her,  would 
testify  that  when  a  amaU  ddld  appellant  tiad 
suffered  a  severe  attack  of  brain  fever.  EM- 
dence  bad  been  introduced  on  the  trial  to  the 
effect  that  when  a  small  ddld  appellant  was 
very  ill  and  bad  convnlirionB.  Tbe  attorney's 
affidavit  further  showed  that  otlier  persons, 
naming  them,  would  testily  that  as  a  boy 
appellant  "was  mutally  deficient"  and  "not 
bright"  It  is  dear  that  as  to  aU  this  there 
was  nothing  on  which  any  claim  of  abuse  of 
discretion  <m  the  part  of  the  trial  court  can 
properly  be  based.  The  other  affidavits  filed 
were:  (1)  One  of  Dr.  Ernest  Bryant  Hoag, 
simply  to  the  effect  that  be  had  on  January 
19  and  20,  1015.  examined  appellant,  bis  ex- 
amination covering  some  three  hours,  and 
that  in  bis  opinion,  based  on  Johns  Hopkins 
University  revised  Binet-Slmon  Intelligence 
Scale  aiqtellant  has  a  mentality  less  than 
that  of  a  normal  child  of  ten  years  <^  age; 
(2)  one  of  Dr.  Charles  W.  Waddle,  to  the  ef- 
fect that  be  is  bead  of  the  department  of 
psychology  and  education  of  tbe  Gallfomia 
State  Normal  School,  Los  Angeles,  holds  the 
degree  of  Ph.D.,  and  has  had  considerable 
experience  in  "mental  testing,"  that  be  has 
tested  defendant,  using  tlw  Stanford  revision 
of  the  Binet-Simon  mental  tests,  and  that 
he  is  ocmvlnced  that  defendant  is  feeble-mind- 
ed and  not  morally  accountable  for  bis  acts 
to  any  gnater  degree  than  a  diild  of  cor- 
responding "mental  age"  may  be;  (3)  one  of 
William  T.  Boot,  Jr.,  to  the  effect  that  be  la 
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&  member  of  the  d^rtment  of  psychology 
and  education  In  said  normal  school,  that 
Dr.  Grace  M.  Fernald  and  he  examined  de- 
fendant, and  that  in  hig  opinion,  using  the 
Binet-Slmon  tests,  defendant  is  of  the  "men- 
tal age"  of  eight  years  and  that  he  would 
class  him  as  a  "low  grade  moron" ;  (4)  two 
of  Dr.  Grace  M.  Fernald,  psychologist  .at  said 
normal  school  and  the  California  State 
School  for  Glrlg  at  Whlttler,  baring  a  Ph.D. 
degree,  to  the  effect  that  she  examined  de- 
fendant on  January  16,  1915,  and  found  him 
to  be  a  feeble-minded  individual  of  the  "mor- 
on type,"  grading  eight  years  "mental  age" 
by  the  Binet-Slmon  test,  and  that  she  does 
not  consider  him  morally  responsible  for  his 
acts  any  more  than  a  child  of  eight  years 
of  age  would  be  responsible;  and  (5)  one  of 
Dr.  Tbomas  J.  Orblson,  a  physician  and  sur- 
geon, to  the  effect  that  he  had  examined  the 
defendant  by  the  Binet-Slmon  method  or 
scale,  and  concludes  therefrom  that  be  is  of 
the  "mental  age"  of  eight  years,  or  "one  year 
above  the  Imbecile  age,"  and  that  the  Binet- 
Simon  method  Is  the  most  satisfactory  meth- 
od In  use  for  determining  the  mental  age  of 
a  person.  All  of  the  examinations  of  defend- 
ant on  which  these  statements  were  based 
were  made  apparently  after  the  trial.  No 
satisfactory  reason  was  shown  by  any  of  the 
affidavits  presented  on  the  motion  for  the 
failure  to  ascertain  prior  to  the  trial  by  such 
examinations  as  were  had  subsequent  there- 
to, the  matters  stated  in  these  affidavits. 
But,  regardless  of  this,  we  are  satlsfled  that 
we  cannot  properly  hold,  in  the  light  of  all 
the  evidence  given  on  the  trial,  that  the 
sbowing  made  by  the  affidavits  was  such  as 
to  make  It  manifest  that  a  different  result 
would  or  should  be  reached  on  the  question 
of  defendant's  mental  caiwdty  in  view  of 
the  alleged  newly  discovered  evidence.  This 
being  the  situation,  we  are  not  warranted  in 
reversing  the  order  of  the  trial  court  doiylng 
the  motion  for  a  new  trial. 

[7]  8.  There  was  evidence  given  on  the 
trial  by  appellant's  witnesses  tending  to  show 
that  his  blrtb  occurred  in  May.  1897,  which 
wonld  make  him  only  17  years  and  7  monflis 
of  age  at  the  time  of  the  commission  of  the 
crime  with  which  he  was  charged,  and  only 
one  month  older  at  the  time  of  his  trial  in 
the  BOperior  court  Apparently  the  only  evi- 
dence to  the  contrary  was  the  fact  that  he 
had  r^resented  himself  as  over  18  years  of 
age  some  time  before  tfae  crime  when  he  ap- 
plied for  enlistment  In  the  naval  militia,  and 
his  appearance;  It  being  testlfled  that  physi- 
cally he  appeared  older  than  his  real  age. 
Basing  his  claim  upon  the  assertion  that  the 
evidence  on  the  trial  was  substantially  with- 
out conflict  on  the  question  of  age.  appellant's 
counsel  Insists  that  the  superior  conrt  was 
without  Jurisdiction  to  try  and  sentence  ap- 
pelant in  view  of  the  provlMons  of  the  act 
commonly  known  as  the  Juvenile  Court  Act, 
approred  June  16,  1918  (Stats.  1918,  p.  1285). 
In  sectifni  19  of  that  act  it  la  provided  that : 


"No  dependrat  or  deHniiaent  person  under 
eighteen  yean  of  a^e  shall  be  prosecuted  for 
crime  until  the  matter  has  first  been  submitted 
to  the  Juvenile  court  by  petition  as  herein  pro- 
vided, or  by  certificate  of  the  lower  court  as 
provided  in  section  sixteen  (eighteen)  heroEtf." 

Within  the  meaning  of  said  act,  the  words 
"delinquent  person"  include  any  person  who 
violates  any  law  of  the  state,  or  any  ordi- 
nance of  any  town,  etc.,  defining  crime,  and 
which  involves  moral  turpitude.  Section  4. 
It  Is  assumed,  although  the  record  does  not 
affirmatively  so  show,  that  the  matter  of  this 
charge  was  never  submitted  to  the  Juvenile 
court.  Apparently  no  suggestion  of  the  age 
of  appellant  as  a  basis  for  arresting  the 
prosecution  was  ever  made  In  the  superior 
court,  the  evidence  on  that  subject  being  elic- 
ited In  the  ordinary  course  of  the  trial  as 
evidence  bearing  on  the  Issues  being  tried 
by  the  jury.  No  request  was  made  of  the 
trial  court  relative  to  such  matter  either 
before  the  trial,  on  the  trial  or  on  the  mo- 
tion for  new  trial.  There  Is  no  pretense  that 
any  eu^estion  of  age  was  made  to  the  com* 
mlttlng  magistrate.  The  claim  of  any  ir- 
regularity in  this  behalf  is  made  for  the  first 
time  on  this  appeal,  and  is  based  solely  on 
what  the  evidence  given  on  the  trial  shows 
as  to  appellant's  age 

(Consideration  of  the  provisions  of  the 
Juvenile  conrt  law  satisfies  us  that  the  pro- 
vision relied  on  is  not  to  be  taken  as  affect* 
log  the  Jurisdiction  of  the  superior  court  in 
any  criminal  proMCUtton.  The  design  of  the 
various  provisions  relative  to  investigation 
by  the  Juvenile  court  of  the  cases  of  delin- 
quent persons  under  the  age  of  18  years  is, 
of  course,  to  afford  an  opportunity  for  Inves- 
tlgatton  of  the  ease  of  any  delinquent  person 
by  a  Judge  of  the  superior  court  specially 
chained  with  such  work,  with  a  rlew  to  as* 
certain  whether  the  delinquent  person  is  a 
fit  and  proper  subject  to  be  dealt  with  under 
the  reformatory  provisions  of  the  act,  rather 
than  under  the  laws  generally  appilcable  to 
offensw.  With  this  design  In  Tiew,  it  la 
made  the  duty  of  judges,  upon  proper  sug- 
gestion and  npon  the  finding  of  certain  facts, 
to  do  certain  things.  By  section  IS  of  the 
act,  whenever  a  deposition  w  complaint  is 
filed  In  any  court  other  than  a  siqierior  court 
charging  a  person  with  erime^  "and  it  shall 
be  suggested  to  the  judge,  eta,  tliat  the  per* 
son  charged  Is  under  18  years  of  sge,"  It  Is 
made  the  duty  of  the  judge  to  suspend  all 
proceedings  and  examine  Into  the  question 
of  age,  and  if,  "from  sn^  examination,  it 
shall  appear  to  the  satisfaction  of  said  judge 

*  *  *  that  said  person  is  under  the  age 
above  qie^fled,"  he  shall  certify  the  matter 
to  the  juvenllA  court,  and  *^medlately 
thereupon  all  proceedings  against  the  said 
person  on  said  charge  shall  be  suspended  un- 
til said  juvenile  court  shall  issne  its  mandate 

•  •  •  directing  the  court  *  *  *  to 
proceed.**  It  will  be  observed  from  this  that, 
even  In  the  case  of  a  proceeding  in  an  tnfe* 
rior  conrt,  tliere  Is  no  want  of  jurisdiction 
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Implied  as  to  persons  wbo  are  in  tact  nndec 
18  years  of  a^e,  but  simply  a  suspension  of 
proceedings,  wtien,  upon  "suggestion"  to  tbe 
jadge  tibat  the  delinquent  Is  under  that  age, 
he  has  satisfled  himself  that  the  delinquent 
Is  under  18  years  of  age  and  has  so  certlSed 
to  the  Juvenile  court.  There  Is  nothing  in 
tbe  language  used  In  this  section  to  suggest 
the  idea  that,  In  the  absence  of  any  sugges- 
tion, Inquiry,  and  determination  by  such 
judge,  there  Is  any  want  of  Jurisdiction  to 
proceed  under  tbe  general  law  relating  to 
crimes,  simply  because  It  may  subsequently 
be  developed  tbafc  the  delinquent  was  in  fact 
under  18  years  of  age.  In  fact,  tbe  lan- 
guage expressly  requires  the  Judge  himself  to 
be  satlafled  on  the  question  of  age  before  he 
certiQea  the  matter  to  the  Juvenile  court  at 
all,  and  unquestionably  It  was  contemplated 
that  in  the  absence  of  any  such  determina- 
tion by  such  Judge  and  any  proceeding  in 
the  Juvenile  court,  tbe  case  should  proceed 
Id  tbe  ordinary  way  and  that  tbe  order  or 
Judgment  of  tbe  Judge  should  be  valid  and 
Immune  from  any  collateral  attack  based  on 
the  Juvenile  court  act.  Section  19  of  the  act, 
at  tbe  end  of  which  is  the  provision  special- 
ly relied  on  here,  provides  for  a  proceeding 
la  the  Juvenile  court  "whenever  It  is  claimed 
that  any  person  under  tbe  age  of  twenty-one 
yean  is  a  neglected,  dependent  or  delinquent 
persoQ" ;  the  same  to  be  commenced  by  the 
flilug  of  a  verified  petition  praying  that  such 
an  adjudication  be  made.  In  said  proceed- 
ing the  court  la  authorized  to  make  such  or- 
der "as  is  meet  in  the  premises,"  Including, 
In  the  event  that  it  determines  that  a  delin- 
quent minor  Is  not  a  fit  and  proper  subject 
to  be  dealt  with  under  the  reformatory  pro- 
visions of  the  act,  an  order  that  tbe  proceed- 
ing be  dismissed  and  the  delinquent  "prose- 
cuted under  the  general  law."  Then  follows 
the  provision  specially  relied  on  here.  We 
regard  this  provision  as  in  no  way  going  to 
the  Jurisdiction  of  the  superior  court  to  pro- 
ceed under  tbe  general  law  in  tbe  matter  of 
any  indictment  or  Information  filed  therein 
charging  a  public  offense. 

[I]  It  la  certainly  clear  tbat  no  claim  bas- 
ed on  this  provision  of  the  act  can  be  main- 
tained in  an  appellate  court  after  conviction 
and  judgment  under  the  general  law,  where 
DO  claim  under  the  act  was  made  prior  to 
the  appeal,  and  there  has  never  been  any  In- 
Testlgatlon  and  determination  as  to  tbe  age 
Of  tbe  offender.  Such  Is  the  situation  here, 
according  to  tbe  record,  if  we  assume  In  ac- 
cord with  defendant's  theory  that  his  case 
was  never  presented  to  the  Juvenile  court. 
Tbe  age  of  defendant  was  not  an  Issue  tried 
and  determined  in  tbe  superior  court  by  el- 
ther  the  Judge  presiding  or  by  the  Jury,  was 
not  even  suggested  to  tbe  trial  Judge  tor 
trial  and  determlnatloD,  and  we  have  no  find- 
ing thereon.  In  ottier  words,  we  have  no 
Judicial  determination  at  an  that  tbe  de- 
fandant  was.  In  Cact..  under  18  years  of  age, 


and  the  proceedings  in  the  superior  coart  did 
not  call  for  any  determination  on  ttiat  qaes- 
tion.  In  tbe  absence  of  such  a  trial  and  de- 
termination on  the  question  of  age,  we  have 
no  warrant  tor  dealing  with  this  case  as 
subject  to  tbe  provisions  of  the  Juvenile 
court  act  upon  the  assumption  that  defoid- 
ant  was  in  fact  under  18  years  of  age,  how- 
ever much  evidence  as  to  that  matter  elicit- 
ed on  the  trial  from  defendant's  witnesses 
may  Indicate  such  to  be  the  situation.  Nor 
can  It  be  held  in  view  of  the  circumstances 
of  this  case  as  shown  by  tbe  record  and  al- 
ready detailed  that  there  was  any  error  com- 
mitted by  the  superior  court  In  this  matter. 

[t]  As  we  have  said,  action  of  that  court 
looking  to  Investigation  under  the  Juvenile 
court  act  upon  the  theory  that  defendant 
was  under  18  years  of  age  was  never  Invok- 
ed or  erven  suggested,  and,  whatever  might 
have  been  the  duty  of  the  court  In  the  event 
of  such  a  suggestion  or  request — a  matter 
which  it  is  not  necessary  here  to  consider — 
we  are  satisfied  tbat  tbe  mere  fact  that  cer- 
tain evidence  elicited  on  tbe  trial  of  a  da* 
fendant  for  a  crime  tended  to  show  tbat  he 
is  nnder  18  years  of  age  does  not  require 
tbe  superior  court  to  take  any  Buch  action  on 
its  own  motion. 

We  find  nothing  In  tbe  record  warranting 
a  reversal. 

The  Judgm^t  and  Mder  denying  a  new 
trial  are  affirmed. 

We  concur:  MEfLVIN,  J.;  8KAW,  J.r 
HBMSHAW.  J.;  UORIQAU,  J.;  LAWLOB. 
J.;  SLOSS,  J. 


BBILES  T.  PAULSON.    (Sac.  21S1.) 
(Supreme  Court  of  Galifoznla.  May  15,  1915.) 

1.  AXVWAX.  AND  BaiOE  t^lOll— FlNDinOS- 
CON  0LU8I VBMSSS . 

A  finding  on  evidence  subBtantially  cooflict- 
ing  Ib  conclusive  on  appeaL 

[Bd.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  3988-8989;  Dec.  IMg.  «s» 
1011.] 

2.  TBin>OB  AHD  PtrioSASBB  ^18— OmoK 

CoiriBAOi^PxBroauAHCi  or  CoNomoNs. 
An  option  contract  for  the  sale  of  real  es- 
tate gave  tbe  privily  of  purchasing  within  a 
certain  Ume,  subject  to  conditions  specified,  one 
of  wtdcb  required  tbe  holder  of  the  option  to  do 
certain  work  before  a  given  date,  and  that  on 
his  failure  to  do  so  the  contract  mlgbt  be  ter- 
minated, cannot  be  converted  into  a  binding  con- 
tract of  sale  except  by  acceptance  and  com- 
pliance with  the  conditions,  and,  where  tbere  is 
a  Allure  to  perform  the  specified  work  within 
the  specified  time,  tbe  option  caniiot  be  enforced. 

[Ed.  Note.— For  other  caees,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  23;  Dec  Dig.  «s»16.] 

Department  1.  Appeal  from  Sivwrlor 
Court,  Modoc  County;  C^rence  A  Baker, 
Judge. 

Action  by  Thomas  BrUes  against  A.  J. 
Paulson.  From  a  Judgment  for  plalntlflT,  dft- 
fendaat  appeals.  Affirmed. 


^»Tar  othw  caaes  m  urns  topic  and  KET-NUUBEU  in  all  Kar-KomlMred  DlgMU  and  lodcxM 
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CornUh  ft  Bobnett,  of  Altnras,  for  appel- 
lant. W.  Lair  Thompson,  of  Lakevlew,  Or^ 
and  Jamison  &  Wylle,  of  Alturas,  fbr  re- 
spondent. 

SLOSS,  3.  The  plaintiff  brought  tbla  ac- 
tion to  obtain  a  decree  declaring  that  the 
rights  of  the  d^endant  under  a  certain  writ- 
ten contract  were  terminated.  The  ccoitract 
was  executed  the  plabittfE  and  one  J.  J. 
J'ayseur.  The  defendant,  Panlson,  la  the  as- 
signee and  successor  in  Interest  of  Paysenr. 

By  the  terms  of  the  contract,  which  was 
dated  December  6,  1910,  Brllea,  in  considera- 
tion of  a  payment  of  flOO.  granted  to  Pay- 
seur  the  option  of  purchasing  certain  lands  in 
Uodoc  county  for  $17,000,  at  any  time  up  to 
December  31,  ISIB^  Payaenr  was  to  haTe  a 
sDbdlTision  of  the  land  made,  and  prices  ag- 
gregating $17,000  were  then  to  be  put  upon 
the  varlong  parcels;  snch. parcels  to  be  sub- 
ject to  Borate  purdiase  at  I3ie  iwicea  thus 
flxed.  Payseur,  If  he  exerdsed  bis  optbm  to 
pnrcihaae  all  or  any  of  the  land,  was  to  pay 
one-fourth  of  the  price  in  cash,  and  the  bal- 
ance in  Installments  as  provided  In  the  agree- 
ment Paysenr  was  given  the  right  to  make 
sales  to  third  parties;  be  to  recelTe  all  of 
the  purchase  price  above  the  sums  <aggre- 
gatlng  $17,000)  whldi  were  to  go  to  plaintiff. 

By  the  agreement  the  second  party  (Pay- 
seur) "agrees  that  he  will  raise  the  dam  upon 
the  reservoir  situated  upon  the  aforesaid 
lands  to  a  hdght  of  25  feet,  and  will  con- 
struct ttie  same  of  sObstantial  width  and  of 
sufllclent  solidity  to  vrittastand  water  pres- 
sure so  that  the  water  contained  In  said  res- 
ervoir shall  not  be  liable  to  burst  ther^om ; 
said  reserved  to  be  completed  on  or  before 
Novonber  1,  1911."  There  was  a  further 
provision  that  If  the  party  of  the  second 
part,  his  heirs  or  asrigns,  should  fail,  ne- 
glect, or  refiiae  to  carry  out  and  perform  eatib 
and  every  agreement  contracted  to  be  per- 
formed by  him,  the  party  of  the  first  part 
(Brlleid  might,  at  his  option,  declare  the 
i^reement  terminated  and  annulled,  essept 
as  to  parcels  already  contracted  to  be  sold. 

In  Jtine,  1911,  Paysenr  assigned  the  con- 
tract to  the  defendant,  Panlson,  and  on  Oc- 
tober S,  1911,  Brlles  and  Paulson  executed  a 
writing  modifying  the  dause  of  the  main  c<hi- 
-tract  relative  to  work  on  the  dam.  By  the 
modification  It  was  provided  that  Paulson 
should,  on  or  before  Novemba  20*  1911,  wid- 
en the  dam  "15  feet,  and  raise  said  dam, 
when  thus  widened,  4  feet  higher  than  pres- 
ent dam." 

On  March  22, 1912.  the  plaintiff  served  on 
the  defendant  a  notice  that  he  elected  to 
terminate  and  annul  the  contract  of  Decem- 
ber 5,  1910,  because  of  the  failure  of  the  de- 
fendant to  comply  with  his  agreement  (as 
modified)  to  raise  and  widen  the  dam  by 
Kov^ba>  20,  lOU. 

'  Tin  compl^t  set  up  the  forgoing  facts, 
and  alleged  that  defendant  had  not  widened 
*the  dam  more  than  8  feet,  or  raised  It  to  a 
h^bit  greater  on  the  average  than  2  feet 


The  prayer  was  for  judgment  that  plaintiff 
was  the  owner  of  the  land,  that  the  contract 
be  declared  terminated,  and  that  it  t>e  sur- 
rendered for  cancellation.  The  defendant,  In 
bis  answer,  asserted  that  be  had  fully  per- 
formed, but  prayed  that,  if  it  should  be  found 
that  his  attempted  performance  was  Imper- 
fect, be  be  allowed  a  reasonable  time  to  com- 
plete 'the  same.  The  finings  of  the  court 
were  in  favor  of  the  plaintiff,  and  Judgment 
followed  as  prayed  by  the  complalat  Th% 
defendant  appeals  from  the  Judgment. 

[1J  It  is  urged  that  the  evidence  does  not 
support  the  finding  that  defendant  bad  not 
widened  the  dam  more  than  8  feet,  nor  raised 
it  more  than  2  feet.  But  the  argument  made 
in  this  behalf  Is  evidently  based  upon  the  no- 
tion that  this  court  may  weigh  opposing  tes- 
timony, and  determine  that  the  statements 
made  by  the  defendant's  witnesses,  rather 
than  those  of  the  witnesses  for  plaintiff, 
should  have  been  g^ven  credence.  Such  de- 
termination cannot,  of  course,  be  made  by 
an  appellate  court  Where  there  Is  a  sub- 
stantial conflict  In  the  evidence,  the  finding 
of  the  court  below  mnst  be  sustained  here. 
Without  question  the  record  In  this  case  dis- 
closes such  substantial  conflict. 

[2]  The  only  other  point  made  by  appellant 
Is  that,  even  though  there  had  been  a  failure 
to  do  the  required  work  within  the  time  lim- 
ited, his  rights  under  the  contract  should  not 
have  been  forfeited  outright,  but  he  should 
have  been  allowed  a  reasonable  time  to  com- 
plete performance.  It  la  argued  that,  since 
equity  abhors  forfeitures,  the  defendant 
should  be  relieved  from  the  effect  of  his  fail- 
ure to  perform  within  the  stipulated  time. 
The  provision  regarding  time  was  not,  it  Is 
claimed,  of  the  essence.  Whatever  force  this 
argument  might  have  if  the  agreement  bad 
been  one  binding  the  plaintiff  to  sell  and  the 
defendant,  or  his  assignor,  to  buy,  It  certain- 
ly can  have  no  application  to  the  contract 
which  was,  In  fact,  made.  That  contract 
created  a  mere  option,  under  which  tbe  de- 
fendant had  the  privilege  of  buying  (but  was 
not  botmd  to  buy),  within  a  certain  time, 
"subject  to  the  conditions  herein  contained." 
One  of  the  conditions  was  that  be  should  do 
certain  work  ou  the  dam  before  a  given  date, 
and  another  was  that.  If  he  failed  to  per- 
form this,  or  any  other  thing  agreed  by  him 
to  be  done,  the  plaintiff  might  terminate  the 
contract.  The  defendant  could  not  convert 
the  option  Into  an  agreement  of  sale  binding 
upon  the  plaintiDf,  except  by  complying  with 
tiie  conditions  upon  which  the  plaintiff  had 
agreed  to  sell.  Richardson  v.  Hardwlck,  106 
U.  S.  254,  1  Sup.  Ct  213.  27  h.  Ed.  145; 
White  V.  Bank  of  Hanford,  148  Cal.  552,  83 
Pac.  698. 

"Acceptance  must  be  made  and  conditions  per- 
formed within  tbe  time,  if  any,  limited  by  the 
option,  in  order  to  constitute  a  contract  of  sale; 
tune  beioE  of  the  essence  fn  sndi  ooiMxacts." 
39  Oyc  1241,  and  cases  dted. 

A  court  of  equity  would  wt  be  Justified  tn 
relieving  a  party  firom  the  effect  of  bis  £bU- 
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nn  to  comply  with,  the  conditions  on  which 
be  bad  been  granted  the  prLvilege  of  baying. 
This  would  be  making  a  new  contract  for  the 
parties,  and  compeUtng  the  owner  to  sell 
when  he  had  not  agreed  to  do  so. 

"The  iMent  or  act  of  aeceptancc,"  as  the 
court  w^vi  in  Steele  t.  Bond,  82  Minn.  14.  21, 
18  N.  W.  830,  "whether  by  payment  or  the  fnl- 
fiUment  of  aome  other  condition,  was  neceaearily 
to  be  Bade  within  the  time  limited;  otherwise 
no  COD  tract  could  be  couaommated.  *  «  * 
Eqoitj  cannot  vary  the  terms  of  such  a  atipn- 
lation  b;  an  extension  of  the  privilege.  Ihe 
time  limited  for  acceptance  or  payment  la,  in 
lOGfa  eaae,  part  of  tbie  oontraet  or  option,  and 
equity  cannot  interfere,  nnleea  in  cases  where 
its  juriadietion  can  be  properly  invoked  on  the 
Eronod  of  fmnd  fW  ndatahe,  which  la  not  alleged 
bere." 

The  Jndgment  is  affirmed. 

We  concur:   SHAW,  J.;  LAWLOB^JT. 


DIBBLE  V.  RELIANCE  LIFE  INS.  CO.  OF 
PITTSBURG,  PA.    (S.  F.  6449.) 

(Snprme  Court  of  California.   May  15,  1915. 

Bebearing  Denied  June  14,  1916.) 

1.  Ihsubahoje  <8=>400— Life  iNSUBanoB— Stip- 
TiLATiONe— Va  unrrr. 

An  incontestable  clause  in  a  life  policy 
issued  to  a  trusted  employ^  of  insurer  is  as 
bindiaff  on  inenrer  as  if  the  policy  had  been 
issoed  to  a  stranger,  for  the  partiea  sustain  the 
same  relation  as  in  the  ordinary  ease  of  life 
iasDraace. 

[Ed.  Note.— For  other  casee,  see  Insurance, 
Cent.  Dig.  {  1088;  Dec.  Dig.  «=»4W.l  ^ 

2.  Insukancb  «=9400— Life  Insubanck— In- 
costbstablb  cl^use— applicabiutt. 

A  provision  in  a  life  policy  that  it  shall 
Bot  be  contested  after  one  year  from  its  date* 
except  for  noapaymeot  of  premiums,  proventa 
insurer  from  contesting  the  policy  after  one 
year,  on  the  ground  that  insured,  when  apply- 
ing for  insurance  and  at  all  times  thereafter, 
was  serioosly  ill,  though  the  policy  also  pro- 
rides  that  it  shall  not  take  effect  until  the  pre- 
miam  is  paid,  while  insured  is  in  good  health, 
and  the  policy  shall  have  been  duly  issued. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CenL  Dig.  |  1088 ;  Dec;  Dig.  ^»400.] 

3.  FUEADina  «=>204— AUXNDUENTS— ElTECT. 

An  amended  anawer  aupersedes  the  original 
answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CcbL  Dig.  H  803-805;  Dec  Dig.  «s»264.] 

4.  PUE&DIWO  «:=»93— DEnNBCa— iNCONBIffTENT 
DXFCirSES— 'RlOHT  TO  PLEAD. 

Inconsistent  defenses  may  be  separately 
pleaded. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Oeot  Dig.  ii  189. 190;  Dec.  Dig.  ^9S.] 

9i  IMBUBAMCS  «sa400— Lm  iHStrBAKCB— IN- 
COf) TESTABLE  CIAUBE^EfFBCT. 

A  provision  in  a  life  policy  that  It  shall 
be  inoonteatable  after  one  year  from  ita  date, 
except  for  nonpayment  of  premiums,  inreclodea 
any  defense  after  the  stipulated  period  on  ac- 
OMut  of  false  statements  warranted  by  insured 
to  be  true,  though  the  statements  were  fraudu- 
lently made,  unksa  fraud  is  expressly  or  iiO' 
pUedly  excepted  from  the  effect  of  the  provision. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1088;  Deo.  Dig.  ^»400.] 
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6.  XnauBANCB  «s;>400— Lxn  iKBO&uroi— In- 

CONTESTASLE  CLAUSE  —  VAUBITT  —  "ALL 
COMTBACTS." 

Civ.  Code.  S  less,  providing  that  "all  con- 
tracts" which  have  for  their  object  the  exemp- 
tion of  any  one  from  responsibility  for  hia  own 
fraud  are  against  tbe  policy  of  the  law,  includes 
life  insurance  policies,  but  does  not  render 
invalid  a  clause  declaring  Uiat  a  policy,  shall  be 
incontes^ble  after  one  year  from  its  datiu 
though  construed  to  preclude  the  defense  or 
fraud  by  insured,  for  tue  object  of  the  clause  is 
only  to  provide  a  shorter  term  for  maintaining 
a  claim  on  the  ground  'of  fraad  than  Is  pre- 
scribed by  limitations. 

[Ed.  Note.— For  other  eaaes, 
Cent  Dig.  C  1086;  Dec  Dig.  «s>400.] 

7.  Insubance  «=>400— Life  Ikbubance— In- 

dONTBSTABLE  CLAUSR— CONSTSUCTION. 

A  provision  in  a  life  policy  that  it  shall  be 
incontestable  after  one  year  from  its  date,  ex- 
cent  for  nonpayment  of  premiums  and  except  as 
otherwise  provided  in  the  policy,  does  not  ex- 
pressly or  impliedly  except  an  action  or  defense 
based  on  fraud  by  insnred,  though  the  policy 
provides  that,  in  the  absence  of  fraad,  all  state- 
ments in  the  application  shall  be  deemed  repre- 
SHitatlona  and  not  warranties,  and  no  each 
statement  shall  avoid  the  policy  unless  con- 
tained in  the  written  application, 

[EkL  Note. — For  other  caaea,  see  Tnanrance, 
Gent.  Dig.  |  1086;  Dec.  Dig.  «»400.} 

8.  Insubance  <S=9640— Lite  Insubanob— Ac- 
tions—Defenses. 

A  count,  in  an  answer  in  an  action  on  a 
life  policy  which  denies  the  issuance  of  the 
policy  in  consideration  of  an  annual  premium, 
is  good  as  against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  1554, 1809-1612, 1814-1624;  Dec. 
Dig;  «s»64(>.] 

In  Bank.  Appeal  trim  SuperltMr  Court, 
City  and  County  of  San  Fmndfloo;  Frank 
J.  Hunsky,  Jndge. 

Action  by  Mae  Dibble  against  the  Reli- 
ance Life  InsuraiUK  Company  of  Pittsburg, 
Pa.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.   Reversed,  with  directions. 

J.  0.  Campbell,  Walter  Shelton,  and  David 
L.  Levy,  all  of  San  Francisco,  for  appellant. 
Lovett  K.  Fraser,  Casper  A,  Ombaun,  and 
Ornbaun  &  Fraser,  all  of  San  Fiandsco,  for 
respondent. 

ANGELLOm,  C.  J.  This  case  was  or- 
dered retransferred  to  this  court  for  hearing 
and  determination,  by  reason  of  the  Inabil- 
ity of  the  Justices  of  the  District  Court  of 
Appeal  of  the  Third  District  to  concur  In  a 
Judgment  While  the  cause  was  pending  In 
the  last-named  court  Mr.  Justice  Burnett 
prepared  an  opinion,  which  was  forwarded 
to  this  court,  as  required  by  the  Constitu- 
tion. That  opinion  Is  as  follows: 

"One  of  the  main  points  in  this  controversy 
growing  out  of  an  action  for  the  recovery  of  a 
$5,000  life  insurance  involves  the  construction 
of  the  following  provision  In  the  policy:  'In- 
contestability— ^This  policy  and  the  application 
therefor,  a  copy  of  which  Is  hereto  attached, 
constitute  the  entire  contract  between  the  par- 
ties and  shall  be  incontestable  after  one  year 
from  its  date,  except  for  nonpayment  of  pre- 
miums and  except  as  otherwise  provided  in  this 

fiolicy.  All  statements  made  by  the  insured 
Q  said  application  shall,  in  tbe  absence  of  fraad, 
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be  deemed  repretentations  and  not  warranties, 
and  no  such  Btatement  shall  avoid  the  policy 
unless  It  is  contained  in  the  written  application 
hereof,  a  cop;  of  which  application  is  hereto 
attached.'  As  a  general  rule,  no  doubt,  effect 
will  be  given  to  such  stipulation  and  if  the  time 
prescribed  be  reasonable  the  insurance  company 
will  be  precluded  from  orsing  any  defense,  in- 
cluding; frand,  to  an  action  on  the  polled  If 
said  defense  be  covered  by  said  agreement,  In 
25  Cyc.  873,  it  is  stated  as  follows:  'A  clause, 
now  often  Inserted  in  policies,  that  after  being 
in  force  a  specified  time  they  shall  not  be  dis- 

Snted  or  shall  be  incontestable,  precludes  any 
efenae  after  the  stipulated  period  on  account 
of  false  statements  which  were  warranted  to 
he  true,  even  though  they  were  made  fraudu- 
lently.' 

"A  great  many  cases  are  cited  in  support  of 

the  text,  those  of  which  relating  to  the  defense 
of  fraud  we  will  notice  specifically. 

"In  Massachusetts  Benefit  Life  Associatiott 
T.  Kobinson  [104  Ga.  266]  30  S.  S.  818,  42  L. 
R.  A.  261,  the  Supreme  Court  of  Georgia  said: 
'As  the  law  may  pr«cribe  such  a  limitation  in 
which  actions  shall  be  brought  by  the  party 
to  be  affected,  it  is  al»>  within  the  irawer  of  the 
contracting  parties  to  agree  among  themselves 
upon  a  period  of  time  which  would  amount  to 
a  statute  of  limitations,  either  greater  or  less 
than  the  period  fixed  by  the  law.  *  •  *  Far- 
ties  Interested  in  the  contract  may  waive  the 
benefit  of  the  statute  of  limitations  fixed  by  the 
law,  the  effect  of  th«  waiver  being  either  to 
make  a  longer  or  shorter  period  than  the  law 
prescribes.  What  is  said  above  would  seem, 
however,  to  be  subject  to  the  qualification  that 
where  the  effect  of  the  contract  would  be  to 
vitalize,  by  the  lapse  of  time  fixed  in  the  con- 
tract, an  undertaking  which  would  othenoite  be 
void  for  fraud,  the  time  fixed  in  which  the 
party  would  have  a  right  to  rescind  the  con- 
tract on  account  of  the  fraud  must  he  such  a 
time  as  by  the  exercise  of  ordinary  diligence 
the  same  could  have  been  discovered.  •  •  * 
Where  parties  enter  idto  a  contract  whicb  from 
its  nature  affords  an  opportunity  to  one  party 
to  perpetrate  a  fraud  npon  another,  and  it  is 
stipulated  therein  that  the  party  who  is  liable 
to  be  defraudfd  shall  have  a  specified  time  in 
which  to  make  inquiry  as  to  the  acts  and  con- 
duct of  the  other  party,  he  ia  on  notice,  by  the 
very  terms  of  the  contract  itself  that  fraud 
may  be  involved  in  it,  and  the  duty  is  upon  him 
to  commence  at  once  an  investigation  into  the 
acts,  conduct,  and  representations  of  the  other 
party;  and  if  the  time  fixed  is  each  that  the 
information  which  would  show  that  the  fraud 
had  been  perpetrated  could  have  been,  by  the 
exercise  of  ordinary  diligence,  obtained,  then  the 
parties  are  bound  by  their  contract  as  to  time, 
and  after  the  lapse  of  that  time  fraud  is  no 
longer  a  defense.  This  does  not  violate  in  any 
way  the  well-settled  principle  that  fraud  is  to 
be  abhorred,  vitiates  everything  it  touches,  and 
the  person  guilty  of  it  is  not  to  be  counte- 
nanced in  any  way  by  the  courts.  While  all 
this  is  true,  it  is  equally  well  settled  that  a 
contract  which  has  for  its  foundation  a  willful 
fraud  may  become  vitalized  and  enforceable 
bpr  the  negligence  of  the  party  who  was  the  vic- 
tmi  of  the  fraud.'  And,  in  considering  some 
other  clauses  that  seemed  not  to  be  covered  by 
the  noncontestable  provision,  the  court  reaffirm- 
ed the  familiar  doctrine  that  where  a  policy 
is  fairly  susceptible  of  two  different  construc- 
tions the  one  more  favorable  to  the  Insured  will 
he  adopted.  The  court  held  that  those  thinxs 
which  were  declared  to  he  acts  which  would 
vitiate  the  policy  could  be  made  effectual  as  a 
defense  only  if  asserted  within  the  said  three- 
year  period. 

"In  Reagan  v.  Union  Mutual  Life  Insurance 
Co.,  189  Maes.  555,  76  N.  E.  217  [2  L.  R  A. 
Oi,  S.)  621.  109  Am.  St.  Rep.  659,  4  Ann.  Cas. 
862]  the  clause  in  eootroTerBy  was,  This  pol- 


icy is  incontestable  from  datt  of  Utue  for  any 

cause,  except  nonpaymoit  of  premium.*  In  hold* 
ing  that  this  did  not  prednde  the  defense  of 
frand,  the  court  said:  This  is  not  like  the 
numerous  cases  in  which  the  policy  provides 
that  it  shall  be  incontestable  for  fraud  after 
the  expiration  of  a  specified  time,  which  is  not 
unreaeonably  short.  It  has  often  been  held 
that  a  pronsicm  (tf  that  kind  is  raUd  because 
it  ia  in  tiie  nature  of  a  limitation  of  the  time 
within  which  the  defendant  may  avoid  the  policy 
for  this  cause.  Such  a  proviidon  is  reasonable 
and  proper,  as  it  gives  the  insured  a  guaranty 
against  posiihla  expenaxre  litigation  to  defeat 
his  claim  aftw  the  lapse  of  many  years,  and 
at  the  same  time  gives  the  company  time  and 
an  opportunity  for  investigation,  to  ascertain 
whether  the  contract  shmild  remain  in  force. 
It  is  not  against  public  policy,  as  tending  to 
put  fraud  on  a  par  with  honesty^  (citing  a  larga 
number  of  cases). 

"In  Murray  v.  State  Mutual  Life  Ins.  Co. 
r22  R.  I.  6241  48  AtL  800  [53  L.  B.  A.  742), 
deceased's  policy  had  been  issued  two  years 
and  all  premiums  paid,  and  it  contained  a  stipo- 
lation  that  it  should  be  incontestable  after  two 
years  from  the  date  of  its  isBU&  provided  the 
premiums  were  paid  as  agreed.  It  was  held,  by 
the  Supreme  Court  of  Rhode  Island,  that  the 
contention  that  the  defeodaut  company  was  en- 
.  titled  to  plead  that  the  insured  made  false  and 
.fraudulent  answers  in  his  application,  in  bar 
of  an  action  on  the  policy,  because  the  incon- 
testability clause  was  vwd  as  condoning  fraud, 
and  OS  against  public  policy,  cannot  he  aus- 
tained,  since  the  clause  merely  imposed  a  rea- 
sonable limitation  on  the  time  in  which  fraud 
could  be  estahlislted. 

"In  Union  Cent  Life  Ins.  Co.  t.  Fox  [106 
Tenn.  347]  61  S.  W.  62  [82  Am.  St.  Rep.  8§5J, 
the  Supreme  Court  of  Tennessee  could  see  no 
force  in  the  declared  distinction  between  policies 
which  are  by  theli  tenns  to  become  at  once 
incontestable  and  those  to  become  incontestable 
only  after  a  certain  length  of  time,  and  the 
court  declares  that:  'If  the  time  may  be  limited 
to  one  year  within  which  the  defMise  of  fimud 
may  be  made  available,  tt  ia  difficult  to  see 
why  it  may  not  be  limited  to  six  months  or  one 
month  or  such  other  time  leas  than  this  as 
the  company  may  deem  it  inmortant  to  stipu- 
late.' The  court  fnrthM  Ma  that  befm  tbo 
policy  is  iasued  the  company  has  abundant  op- 
portunity to  investigate  concerning  the  represeu- 
tatione  of  the  insured,  aud  that  it  may  bind 
itself  not  to  contest  the  claim  after  the  con- 
tract is  Mecuted  even  upon  the  ground  of  fraud. 

"As  to  the  defense  that  the  insured  falsely 
represented  the  state  of  his  health,  the  Suprane 
Court  of  Wisconsin,  in  Patterson  v.  National 
I'remium  Mut  L.  Ins.  Co.  [100  Wis.  118]  75  N. 
W.  980  [42  L.  R.  A.  253,  69  Am.  St.  Rep.  899] 
said:  'Besides,  the  incontestable  clause  would 
seem  to  effectually  bar  this  defense.  If  this 
clause  he  not  altogether  a  glittering  generality, 
put  in  for  no  purpose  except  to  induce  men 
to  insure,  it  would  seem  that  It  must  cover  such 
misstatements  or  omissions  as  are  here  alleged. 
Such  clauses  have  been  upheld  by  various  courts. 
•  •  •  We  see  no  reason  why  an  insurance 
company  may  not  take  the  risk  of  ascertaining 
for  itself  the  condition  of  health  of  the  insured? 

'The  only  cases  cited  holding  that  a  clause 
providing  that  the  policy  shall  be  incontestable 
from  date  is  void  as  against  the  defense  of  fraud 
are  Reagan  v.  Union  Mutual  Life  Ins.  Co., 
supra,  and  Welch  y.  Union  Cent.  L.  Ins.  Co., 
106  Iowa,  224  [78  N.  W.  853]  60  L.  R.  A.  774. 

"In  the  latter  it  is  held  that  'a  provision  in 
an  insurance  policy  that  it  shall  be  inconteata- 
ble  for  any  cause  except  misstatement  of  ago 
"except  as  hereinbefore  provided"  will  not  pre- 
clude the  insurers  from  relying  on  the  war- 
ranties contained  in  the  application,  which  ia 
part  of  the  contract  and  the  statements  in 
which  are  mada  the  basis  of  the  poUcy,  and  that 
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the  omInioB  of  Irwi  firom  tiie  specified  pcmnds 
of  contert  will  not  pfediid«  contest  on  ttet 
ground.' 

"It  may  be  added  tbat  the  subject  is  thor- 
oaghly  considered  in  the  note  to  Clement  t.  New 
Tork  Life  Inanrance  Co.,  u  reported  In  42 
L.  B.  A.  24T.  and  I  tMnk  the.atatement  is  jns- 
tified  that  ijl  the  recent  cases  and  authorities 
hold  that  where  a  reasonable  time  is  siven  for 
Investigation,  an  incontestable  clause  is  valid 
u  againat  all  defttisw  not  excepted  from  its 
operation. . 

"And  in  this  connection  it  may  be  said  that  I 
can  find  no  warrant  for  the  assertion  that  by 
the  terms  of  the  policy  here  fravd  is  withdrawn 
from  the  application  of  said  provision. 

"There  ia  no  contention  that  fraud  is  expresa- 
1t  excepted  and  I  think  there  is  do  such  Implica- 
tion. As  I  understand  it,  the  clause  In  which 
the  term  is  used  simply  implies  that  in  case 
of  frand  the  statements  made  in  the  applicatiou 
shall  be  deemed  viarrantiet,  but  there  is  noth- 
iag  to  sugcest  that  a  defense  on  said  gronnd 
is  DOt  barred  by  the  lapse  of  tike  time  period 
prescribed. 

[I]  "Nor  can  I  eec  that  the  letal  aspect  of 

the  situation  ia  changed  by  the  circumstance 
that  the  insured  was  a  trusted  employ^  of  the 
company.  As  far  as  the  policy  Itself  is  con- 
cetned,  the  parties  sustained  the  same  relation 
u  in  the  ordinary  case  of  life  insurance,  ^e 
company  would  certainly  have  the  right  to  grant 
to  its  employes  the  same  favor  as  to  strangers, 
and  it  shoold  be  bound  by  the  same  obU^tions. 
Indeed,  as  far  as  opportunity  for  inquiry  and 
investigation  to  ascertain  fraud'  is  involved  In 
the  question,  there  Is  reason  for  holding  the 
inmrer  to  a  stricter  accountability  where  en  em- 
ploye ia  the  insured. 

"A  more  serious  question  Is  presented  by  the 
consideration  of  section  1668  of  the  Civil  Code, 
providing  as  follows:  'AH  contracts  which  have 
for  their  object,  directly  or  indirectly,  to  ex- 
empt any  one  from  reepOBribility  for  his  own 
fraod  *  *  *  are  against  the  policy  of  the 
law.*  It  is  not  disputed  that  it  is  within  the 
province  of  the  Legislature  to  declare  such 
Mbiclple  of  puUic  policy,  and  that  it  should 
be  anbvced.  It  is  claimra,  however,  that  the 
secdoa  has  no  application  to  Insurance  policies, 
but  I  find  no  warrant  for  this  contention.  'AH 
contracts'  certainly  include  contracts  of  insur- 
ance, but  I  am  inclined  to  the  view  that,  prop- 
erly speaJting,  it  was  not  the  object  of  the  par- 
ties to  said  liosurance  policy  to  exempt  the  in- 
sared  from  the  consequences  of  his  traad,  but 
the  object  and  effect  of  said  incontestable  clause 
w«fl  simply  to  provide  a  shorter  term  for  main- 
taining Bud  claim  than  is  prescribed  by  the 
statute  of  limitations.  In  other  words,  in  jny 
opmion,  by  said  section  the  Legislature  did  not 
intend  to  condemn  a  contract  that  in  the  in> 
terest  of  repose  and  security  would  fix  a  rea- 
aonable  limit  for  the  time  in  which  such  defense 
might  be  successfully  urged,  but  the  intention 
was  to  preclude  a  contract  that  would  altogether 
relieve  eitlier  party  of  tlie  eonieanencw  of  his 
0¥Q  fraud. 

(2]  "There  is  another  consideratloD  which  -Is 
mruy  of  serious  attention.  It  was  agreed  by 
the  parties  that  the  contract  of  insurance  'shall 
not  take  effect  until  the  first  premium  shall 
hive  been  actually  paid,  wbile  I  am  in  good 
health,  and  the  policy  shall  have  been  signed 
b;  the  duly  authorized  officers  of  the  company, 
and  issued.'  It  is  urged  by  appellauL  tnere- 
ibte,  that  these  three  circumstances,  the  pay- 
ment of  the  first  premium,  the  condition  of  good 
health  on  the  part  of  the  insured  and  the  ex- 
(cation  of  the  policy  by  the  company,  were 
conditions  precedent  to  the  existence  of  any 
cutract  whatever,  and  that  aince  in  the  answer 
and  cross-complaint  It  appears  that  the  in- 
nred,  when  he  made  the  application  and  at 
all  timee  thereafter,  was  not  in  good  healtii, 
■At  Bcriotidy  iU,  for  thia  reason  t&e  demurrer 


should  have  been  overruled.  It  is  said  by  m&- 

fellsnt  that,  in  Gallant  t.  Metropolitan  Life 
nsnrance  Co.  [167  Mass.  TOJ  44  N.  B.  1073: 
'There  was  a  provision  in  a  purported  life  in- 
surance contract  that  no  obligation  waa  to  be 
assumed  by  the  company  nnless  the  insured 
was  In  good  health  at  the  date  of  the  policy. 
It  appeared  that  the  insured  was  in  poor  health 
at  that  date,  and  the  court  held  that  there  was 
no  contract,  and  Uie  company  was  not  liable, 
fids  was  followed  in  Barker  v.  Metropolitan 
Life  Ins.  Co.  [1S8  Mass.  542]  74  N.  E.  949, 
in  regard  to  a  similar  state  of  facts.*  Other 
cases  also  to  the  same  point  are  Volker  v. 
Metropolitan  Ufe  Ins.  Co.  [1  Misc.  Rep.  874] 
21  N.  Y.  Supp.  466:  Carmichael  v.  John  Han- 
cock Life  Ins.  Co.  [116  App.  Div.  2911  101  N. 
Y.  Supa  002;  Dwight  v.  Ins.  Co._J103  N.  Y. 
341]  87«.  E.  654,  67  Am.  Rep.  729;  Metpo- 
potitan  life  Ins.  Co.  v.  Howie  [62  Ohio  St. 
204]  50  N.  E.  908;  and  Fackard  t.  Ins.  CO, 
[72  N.  H.  1]  04  Atl.  287. 

"It  is  to  be  observed,  however,  that  in  none 
of  these  cases  was  there  an  incontestable  clause, 
and  this  circumstance  is  claimed  by  respondent 
to  be  a  vital  'distinguishing  fact.  In  support 
of  the  contention  she  cites  Mohr  v.  Pruden- 
tial Ins.  Co.  of  America  [32  R.  I.  177]  78  AtL 
fi54;  Mutual  Keserve  Fund  Assoc.  v.  Austin, 
142  Fed.  898  [73  a  a  A.  498,  e  Ia  B.  A. 
(N.  SO  1064] ;  and  Commercial  lite  Insur- 
ance Co.  T.  HcGinnie  [SO  Ind.  App.  630]  97 
N.  E.  1018. 

"In  the  first  of  these  It  was  said:  Ibe  de- 
fendant does  not  dispute  tiiat  a  period  of  more 
than  one  year  had  elapsed  between  the  date 
of  the  policies  and  the  death  of  the  insured. 
The  defendant  contends,  however,  that  the  pol- 
icies mnst  have  bad  a  legal  Inception  In  order 
to  sustain  an  action  thereon,  and  that  before 
the  plaintiff  could  claim  the  benefit  of  the  in* 
contestable  clause  she  must  show  that  all  the 
conditions  precedent  to  the  issuance  of  the  pol- 
idea  have  been  complied  with*  To  this  con- 
tention it  sbonld.be  aaid  that  tiie  pcAicies  were 
issued  and  were  delivered ;  that  the  premiums 
due  upon  said  policies  were  received  by  the 
defendant  up  to  the  time  of  the  death  of  the 
insured;  that  the  polici^  were  treated  by  the 
insured  and  the  defendant  as  subsisting  con- 
tracts between  them.  The  policies  upon  their 
face  purport  an  obligation  on  the  part  of  the 
defendant.  To  an  action  to  enforce  this  appar- 
ent obligation  the  defendant  interposes  the  de- 
fense that  the  insured  was  not  in  good  health 
at  the  time  of  the  delivery  of  the  policies.  Up- 
on this  ground  the  defendant  is  contesting  its 
liability  under  the  policy.  Bueh  a  contest  U 
within  the  acope  of  that  clame  tohich  makes 
the  policy  inoonteatabte  after  one  year  from  its 
date  if  all  due  premiums  shall  have  been  paid, 
without  by  its  terms  excluding  any  ground  of 
defense.  To  hold  otherwise  would  be  to  per- 
mit such  a  clanse  In  Its  nnqnalified  tarm  to  re- 
main in  a  policy  aa  a  deeq>tiTe  Indnoement  to 
the  insured.' 

"In  the  Austin  Case  it  was  held  by  the  United 
States  Circuit  Court  of  Appeals,  First  C^cuit, 
that  as  far  as  the  incontestable  clause  is  con- 
cerned, there  is  no  distinction  between  the  con- 
dition precedent  as  to  the  delivery  of  the  poli- 
cy tohUe  in  good  health  and  statements  lu  the 
application  wbidi  were  made  warranties,  and 
that  unless  expresely  extruded  they  were  all 
covered  by  the  agreement  not  to  contest  the 
policy.  In  the  note  to  this  case,  as  reported 
in  6  L.  R.  A.  (N.  S.)  1064,  it  is  said :  'The  con- 
tention of  the  defendant  in  this  case  that  the 
incontestable  clause  was  an  agreement  condi- 
tioned upon  the  insurance  having  been  in  fore.!, 
and  that  the  insurance  was  not  In  force  because 
the  asBOied  was  not  in  good  hmlth  when  the 
policy  was  delivered  to  him,  docs  sot  seem  to 
have  been  thought  of  before,  as  an  extensive 
search  has  failaJ  to  discover  any  case  where 
such  a  defense  was  relied  ml   The  reasoning 
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of  the  •  oooxt,.  -liowOTerf  aeems  Impregnable  Id 
spite  of  the  lack  of  dutnority  upon  that  specific 
queetioD,  and  its  position  a  still,  further 
strengthened  by  a  decision  of  the  North  Carolina 
Supreme  Court  in  Grier  v.  Mutual  Ia  Ids.  Co^ 
132  N.  C.  542,  44  S.  E.  2a' 
'  "The  McGinnis  Case,  supra,  was  to  the  same 
effect,  there  being  a  clause  ia  the  policy  that  it 
was  not  to  go  into  effect  unl^  the  first  preml- 
nm  was  actually  paid  during  the  lifetime  and 
gbod  health  of  the  insured,  but  it  was  held  that 
this  was  covered  by  the  incontestable  clause, 
Bind  that  the  insurer  had  waived  its  right  to 
urge  such  defense. 

"The  other  cases  cited  by  appellant  in  this 
conneclion  do  not  relate  to  life  insurance,  nor 
do  they  inTolve  any  consideration  of  an  agree- 
Aent  not  to  c<Hiteat  the  action,  and  therefore, 
of  course,  they  are  cledrly  distingui^able. 

"While  tliere  is  persuasive  force  in  appellant's 
reasoning,  I  am  content  to  fcdlow  the  authori- 
ties upholding  respondent's  position,'  there  be- 
ing no  case  in  point  to  the  contrary,  alid  there- 
fore must  resolve  this  contention  In'  favor  of 
plaintiff. 

"For  the  foregoing  reasons  I  conclttde  that 
the  cross-complaint  of  defendant,  seeking  n  can- 
cellation and  aanultnent  of  said  insurance  poli- 
cy, is  insufficient  in  its  statemeot  of  facts,  and 
that  the  denmrrer  thereto  was  properly  soa- 
tained. 

'  "The  amended  answer,  however,  contains  this 
averment :  'Defendant  -denies  that  on  the  2d 
day  of  August.  1910,  or  at  any  other  time  or 
a't  all  at  San  Franciscoj  CaL,  or  at  any  place, 
or  at  all,  in  consideration  of  the  payment  of 
the  premium  of  ^04.30  annually  during  five 
years,  or  for  any  consideration  whatever,  de- 
fendant by  its  agents  duly  authorized,  or  at  all, 
executed  its  policy  of  Insurance  No.  29,268  in 
writing  to  one  Robert  M.  Dibble  on  his  life  for 
the  term  of  five  years,  or  any  other  time,  in 
the  sum  of  ?5,000,  or  any  other  sum,  or  any 
policy  whatever.'  There  is  thus  specificaUy 
denied  one  of  the  vital  allegations  of  the  com- 
plaint and  thereby  a  material  issue  is  presented. 

[3,  4]  "It  is  of  no  importance  as  a  matter  of 
pleading  that  no  such  denial  was  contained  In 
the  first  answer,  or  that  said  denial  is  inconsist- 
ent with  the  allegations  of  the  separate  defense 
and  also  of  the  cross-complaint.  The  original 
was  superseded  by  the  amended  answer,  and  in- 
consistent defenses  may  tie  separately  pleaded. 

"I  think,  therefore,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  first  .defense  set 
forth  in  the  amended  answer.  The  said  denial 
may  result  In  no  practical  benefit  to  appellant, 
but.  nevertheless,  it  must  be  considered  ^urt 
from  the  other  defenses. 

'  "It  would  seem  to  follow  that  the  Judgment 
should  be  reversed,  wi^  directions  to  the  court 
below  to  overrule  the  demurrer  to  the  first 
connt  of  the  answer." 

■  [<}  It  iB  stated  In  tbe  ftnegotDg  oplnloii 
tihat  "t&ere  i»  no  cootNitton  tbat  trand  Is  ex- 
pronly  excepted"  from  tSie  effect  of  the  in- 
contestaUUty  proTision.  Ia  thia  req^ect,  aa 
is  pointed  out  by  coonael  for  appellant^  the 
learned  justice  was  In  error,  as  the  claim 
was  expressly  made  In  their  bilete.  With 
ibis  minor  exception,  going  in  no  way  to  the 
merits  of  the  appeal,  we  are  satisfied  that 
the  opinion  is  in  all  respects  correct,  includ- 
ing, of  course,  the  view  expressed  to  the  ef- 
fect that  there  Is  no  good  warrant  In  fact  for 
the  assertion  that  by  tbe  terms  of  tbe  policy, 
fraud  is  withdrawn  from  the  application  of 
the  incontestabili^  prorision,  and  we  adopt 
such  (^dnion  aa  a  part  of  the  opinlim  of  this 
court. 

.  [I]  As  is  shown  by  this  oijkiQlon,  the  deci- 


sions In  other  states  aie-  practically  unanl-^ 
uous  In  b<dding  tlut  a  iffovbAon  in  a  life, 
insurance  policy,  to  the  effect  Uiat,  aftw  be-*. 
lD£  in  force  the  spetdfled  time.  It  Bbkn  be  In- 
contestable^ iwaciudes  any  defense  after  the' 
stipulated  period  on  account  of  false  state- 
ments warranted  to  be  true,  even '  though 
8a<^  statements  were  fraudulently  made,  un- 
leifi  by  tbe  tnma  of  tbe  policy  fraud  1#  ex- 
pressly or  impliedly  .excepted  from  the  effect 
of  such  proTlsioo.  Jjeamed  counsel  for  ap- 
pellant do  not  appear  to  dispute  this,  but  ' 
earnestly  claim  that  section  1668,  OlvU  Code,  1 
necessitates  a  different  raling  In  this  stat&  1 
We  cannot  so  read  tbe  section,  and  entirely  ' 
agree  with  what  is  said  In  tbe  opinion  of  Ur. . 
Justice  Burnett  tn  regaM  thereto.  The  anr 
swer  to  the  claim  Is  Uie  -same  that  has  uni- 
formly bem  made  hy  tbe  courts  o£  other 
states,  to  the  claim  tbat  tbe  well-settled  mlo- 
dple  that  "feaud  rltiates  everyttdng  it  touch- 
es, and  tbe  person  guilty  of  it  Is  not  to  be 
countenanced  in  any  way  by  the  courts" 
rcMa  sudi  a  proTi8l<m  as  one  t^alnst  public 
policy.    Tbe  oidnlon  ctmtatns  ezpressionB 
from  other  courts  on  this  subject  To  these 
may,  with  propriety,  be  added  the  viewa  ot 
the  Court  of  Appeal  of  New  York,  expressed 
in  Wright  T.  Mutual  Benefit  Association.  118 
N.  X.  1237.  33  N.  K.  18^  6  L.  E.  A.  731,  16 
Am.  St  Rep.  749,  as  follows: 

"It  is  not  a  stipulation  absolute  to  waive  all 
defenses  and  to  condone  fraud.  On  tiie  con- 
trary, it  recognizes  fraud  and  all  other  defenses, 
but  it  provides  ample  time  and  opportanity 
within  which  they  may  be,  but  beyond  which 
they  maj  not  be,  established.  It  is  in  the 
nature  oi  and  serves  a  similar  purpose  as  stat- 
utes of  limitations  and  reiwse,  the  wisdom  of 
which  ia  apparent  to  all  reasonable  minds.  It 
Is  exemplified  in  the  statute  giving  a  certain 
period  after  tbe  discovery  of  a  fraud  in  which  to 
apply  for  redress  on  account  of  it  and  in  the 
law  requiring  prompt  application  after  its  dis- 
covery, if  one  would  be  relieved  from  a  con- 
tract Infected  with  fraud.  The  parties  to  a 
contract  may  provide  for  a  shorter  limitation 
*  *  *  than  that  fixed  by  law  and  such  an 
agreement  is  in  accord  with  the  policy  of  stat- 
utes of  that  character." 

[7]  The  Inconteatablltty  prorision  cannot 
be  reasonably  construed,  in  our  opinion,  as 
either  expressly  or  impliedly  ocoepting  an 
action  or  defense  baaed  on  fraud.  Tbe  entire 
provision,  as  we  read  i^  so  f^  u  applicable 
here,  is  that: 

"This  policy  •  •  •  shall  be  luoontastable 
after  one  year  from  its  date,  exc^  for  nonpay- 
ment of  premium  and  except  as  otherwise  pro- 
vided in  thia  policy." 

Tbe  language  immediately  foUowinff  on 
which  appellant  relies,  while  beannfe  upon 
tbe  question  of  tbe  liability  of  the  insurance 
company  under  the  policy,  obviously  has  ref- 
erence to  an  entirely  different  matter  from 
tliat  referred  to  in  the  preceiUng  sentence. 
It  idmply  iHTovides  that,  in  the  absence  of 
fraud,  all  statements  in  tbe  application  ahall 
be  deemed  representations  and  not  warran- 
ties, and  no  such  statement  shall  avoid  the 
policy  unless  contained  In  the  written  ajft^. 
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ciUstt.  -  Aa  saMandalV  eald  bi  Mr.  Jmtice 
Bnrartt's  oplnloii,  there  Is  nothlnff  Berebi  to 
nKMt  'UuttadefenMontliegnniiidof  frand- 
otait  statements  vlll  not  be  barred  by  the 
lipee  of  tile  tUne  xveserlbed  In  the  preceding 
proTialon.  See,  in  tUs  connect! mi,  Clement 
V.  Lisnranoe  Co,,  101  Tenn.  22,  80,  40  8.  W. 
fin,  42  U  B.  A.  247.  70  Am.  St  Rep.  600. 
Befnrliig  to  tiie  words  In  the  first  sentence 
"eio^  as  otbervlBe  prorlded  In  this  policy." 
«e  find  no  prorlslon  In  the  policy  otherwise 
providing  as  to  a  false  statement  In  the  ap- 
plication, unless  periiape  the  provision  under 
the  same  heading  of  "Incontestabtllty"  that 
"If  the  of  the  hisvred  has  been  misstat- 
ed, the  amount  payable  berevnder  shall  be 
Eueh  as  the  premium  paid  would  have  pur- 
chased at  the  correct  age"  Is  such  a  provision. 
It  should  be  borne  In  mind.  In  construing 
these  provisions  of  the  policy,  that  under 
well-settled  rules  all  doubts  or  amblgulUes 
must  be  resolved  against  the  Insurance  com- 
pany. 

As  to  the  other  points  made  by  defend- 
ant, there  is  no  necessity  for  addli^  any- 
tbing  to  what  Is  said  In  the  opinion  6t  Mr. 
Jostice  Burnett 

[I]  For  the  reasons  stated  In  that  opinion, 
we  see  no  escape  from  the  conclusion  that 
the  demurrer,  while  properly  sustained  as  to 
tbe  farther  and  sepiirate  answer  and  defense, 
and  to  the  cross-complaint,  should  have  been 
overruled  as  to  tbe  !drst  count  of  tbe  answer, 
In  view  of  tbe  specific  denial  therein  of  the 
execution  of  the  p<dlcy.  It  should  perhaps 
be  said,  in  Justice  to  the  learned  judge  of  the 
lower  court  that  It  Is  extremely  probable 
that  the  existence  of  this. denial  was  not 
qiedflcally  urged  on  the  argument  In  the 
lover  court  It  is  true  that  the  denial  may 
result  In  no  practical  benefit  to  defendant 
but,  of  course.  It  Is  Impossible  for  us  to  know 
what  evidence  may  be  obtainable  by  defend- 
ant on  the  Issue  thus  clearly  made.  Defend- 
ant was  certainly  entitled  to  an  opportunity 
to  present  Its  proofs  on  this  issue,  In  view 
of  the  condition  of  the  pleadings,  and  as 
each  defense  must  be  considered  separate 
and  apart  from  all  other  d^enses,  no  court 
can  hold  In  advance  of  a  trial  that,  glv^ 
sod)  an  opportunity,  defendant  could  not 
fibow  that  tbe  policy  was  not  h^  Csct,  ever 
eiecated. 

The  judgment  of  reversal  to  be  given  shall 
not  be  talcen  as  afTectlng  the  order  of  tbe 
trial  court  sustaining  the  demurrers  In  so  far 
Itt  the  further  answer  and  the  Cross-com- 
plaint of  defendant  Are  concerned. 

The  judgment  Is  reversed,  with  directions 
to  tbe  lower  court  to  overrule  the  demurrer 
ot  ^IntUt  In  80  far  as  tbe  first  count  of  the 
aunm  Is  eoneented. 

We  eonenr:  SHAW,  J.;  SL0S8.  7.;  LOR- 
lOAK,  J.;  iSJSLvTS,  J.;  tAWLOR.  J.; 
EENSHAW,  J, 


GHRISSmGHTR  V.  SdTITBBR^  PAO.  00. 

et  al.   (Sac.  2171.) 

(Supreme  Court  of  California.   March  16,  191S. 
Rehearing  Denied  April  15,  1016.) 

1.  RAiutou>s  «3b3S7— Oaossufo  Aocxdbhi^ 
Defenses. 

One  injured  at  a  railroad  crossing  can- 
not l^cover  notwithstanding  the  negligence  of 
those  in  charge  of  the  train,  where  hiM  own  con- 
tributory negligence  was  the  proximate  cause  of 

the  injury. 

[Ed.  Note,— For  other  cases,  see  Railroads. 
Cent  Dig.  H  3296,  1314-1316;  Dec.  Dig.  «=» 
387.] 

2.  Raiiaoads  «=s>400— Caossiito  Aooimm^ 
Actions. 

In  an  action  by  one  ran  down  by  a  train, 
evi^nce  held  to  show  that  he  did  not  look  or 
listen  and  so  to  warrant  nonsuit 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig;  H  1866-13S1;  Dee.  Dig.  «s»40a] 

3.  EvniEttci  «»68S-Oeos8ino  Accidents— 
Physical  Facts. 

Testimony  by  one  run  down  at  a  crossing 
that  he  looked  and  listened  sbonld  be  disregard 
ed  where  In  conflict  with  physical  facts. 

[Ed.  Note.— For  otber  eases,  see  Bvidenoc^ 
Cant  Dig.  I  2437;  Dtc  Dig.  «»888.1 

4.  Railroads  «=»383^bo6SINO  Aooidents.* 
IjOos  and  Listen  Rule. 

A  railway  trsclt  being  a  warning,  a  traveler 
must  take  every  reasonable  opportunity  to  look 
and  listen  for  trains. 

[Ed.  Note.— For  other  eases,  see  Railroads 
Oent  Dig.  i|  180&-1S10;  Dee.  Dig.  tfsasSSS.] 

6.  NBOucnnoB  «b»138— Juet  QtnEsnoir. 

While  ordinarily  contrlbutorr  MgUgenoe  is 
B  (luestion  for  the  jury,  it  need  not  be  submitted 
where  the  standard  of  conduct  is  so  obvious  as 
to  be  applicable  to  all  persons,  and  plaintiff  has 
not  complied  with  that  standard. 

[Ed.  Note.~For  other  cases,  see  Negligence, 
Cent.  Dig.  Si  277-353;  Dec  Dig.  «=>13&] 

Lawlar,  J.,  dinmHsg 

Department  2.  Appeal  from  Superior 
Court  Glenn  County ;  Wm.  M.  Finch,  Judge. 

Action  by  E.  P.  Chrisslnger  against  the 
Southern  Pacific  Company  and  another. 
From  a  Judgment  for  defendants  and  an  or- 
der denying  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Ben  F.  Oeis  and  Doard  F.  both  of 
Willows,  for  appellant  Frank  Freeman,  of 
Willows,  for  respondents. 

MBLVIN,  J.  Plalntlfl  was  Injured  by  a 
north-bound  limited  train  <tf  tbe  defendant 
corporation  while  he  was  crossing  the  main 
track  of  that  company's  railroad  at  Willows. 
Defendant  Riley  was  Xhe  oij^neer  of  the 
train  which  struck  plaintiff.  In  his  action 
for  damages  after  all  of  the  testimony  in 
plaintiff's  behalf  bad  been  heard  the  court 
sustained  a  motion  for  nonsuit  and  judg- 
ment was  given  accordingly.  From  the  said 
jnd^ent  and  from  an  order  denying  his  uo- 
tion  for  a  .new  trial  plahitlff  appeals. 

[1]  There  was  a  confilct  of  evidence  vpon 
the  snbjeot  of  wamliuc  tdasts  of  the  whistle, 
but  for  the  purposes  of  this  discnsslon  IC 
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must  be  aBsnmed  that  the  engineer  neltber 
sounded  tbe  wlilatle  nor  caused  tlie  bell  to 
be  rang.  Hie  evidence  shows  wlthoat  con- 
flict that  the  train  was  moving  at  a  rate  of 
speed  of  approximately  20  miles  an  hour. 
Bnt  the  fact  that  the  usual  precautlona  were 
omitted  and  t&e  defendants  were  negligent 
does  not  require  a  reversal  of  the  judgment 
and  order  If  the  otiier  drcomstanoes  In- 
dicate, as  matter  of  law,  that  fnan  the  most 
favorable  view  of  the  Acts  the  court  must 
have  concluded  that  plaintUTs  own  negli- 
gence was  the  proximate  cause  of  the  Injury. 
Holmes  v.  South  Pacific  Coast  Ry.  Co.,  97 
CaX.  107,  81  Fac.  834 ;  Oreea  v.  Ijob  Angeles, 
etc..  R.  a  Co.,  143  CaL  37,  76  Pac.  7W,  lOl 
Am.  St  Rep.  68;  Hntson  v.  Southern  CaL 
Ry.  Co..  160  Cal.  704,  89  Pac.  1093;  Erie 
Ry.  Co.  V.  Kane,  118  Fed.  234.  55  a  a  A. 
129;  Herbert  v.  Southern  Padilc  Co.,  121 
Cal.  282,  63  Pac  651;  Heltman  v.  Pacific 
Electric  Ry.  Ca,  10  CaU  App.  808,  102  Pac 
15 ;  Wilkinson  v.  Oregon  Short  Line  B.  Co., 
85  Utah,  110.  99  Pac  466;  Bates  v.  San 
Pedro.  L.  A.  &  S.  L.  R.  Co.,  38  Utah,  669,  114 
Pac  527 :  Brown  v.  Pacific  Electric  Ry.  Co., 
167  Cal.  2(M,  138  Pac.  1005. 

The  accident  occurred  at  the  Intersection 
of  Sycamore  street  with  the  railroad  tracks, 
one  of  the  principal  crossing  from  the  main 
portion  to  the  eastern  section  of  the  town  of 
Willows.  The  train  which  injured  plaintiff 
was  proceeding  from  the  south,  and  he  was 
crossing  the  main  line  tram  the  west  for  the 
purpose  of  posting  a  letter  on  the  mail  car 
of  the  limited  train,  which  had  arrived  from 
the  north  and  was  standing  on  a  side  track 
east  of  the  main  line.  Tbe  mall  car  was  In 
Sycamore  street  The  railroad  station  Is 
south  of  Sycamore  street,  or  rather  its  north- 
era  end  projects  about  four  feet  upon  the 
southerly  part  of  that  street;  the  station 
being  on  the  west  side  of  tbe  railroad  tracks. 

At  tbe  place  wbere  the  accident  occurred 
there  are  four  tracks.  Tbe  first  of  these  near- 
est to  the  station  Is  designated  as  the  "house 
track,"  tbe  second  is  the  main  line,  and  the 
two  others  are  side  tracks.  The  west  side  of 
the  house  track  Is  12.5  feet  from  the  east 
line  of  the  station.  Tbe  distance  between  the 
house  track  and  the  main  track  is  26  feet 
from  center  to  center,  and  as  tbe  width  of  each 
track  is  from  4.8  feet  to  4.9  feet,  this  would 
leave  a  space  of  a  little  more  than  21  feet 
between  the  tracks.  The  sidewalk  north  of 
the  depot  on  Sycamore  street  Is  12  feet  wide. 
Extending  from  the  freight  shed  of  the  sta- 
tion almost  to  the  house  track  Is  a  platform 
for  unloading  freight.  It  Is  about  tbe  height 
of  the  floor  of  a  freight  car.  From  tbe  north 
line  of  tbe  depot  to  the  steps  that  lead  to  this 
platform  Is  50.5  feet  Sycamore  street  is  80 
fe^  nide.  The  side  track  on  which  tbe  south- 
bound train  was  standing  was  14  feet  to  the 
east  of  the  main  line. 

[2,  3]  The  accident  occurred  about  4  o'clock 
In  the  afternoon.  Mr.  Chrissinger,  a  man  89 
years  of  agc^  In  perfect  healtbf  wlOi  normal 
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facolttes  of  light  and  hearing;  rode  on  Us 
tdcycle  to  tbe  curb  near  the  north  eeod  of 
the  station.  He  Jumped  off  tbe  tdcy^  uid 
left  it  against  the  curb.  Wbea  be  reached 
the  northeast  oonier  of-  the  d^t  he  BtoppeA. 
"When  I  got  off  my  wheel;"  he  teetifled,  "I 
looked  for  an  approaching  train  that  might 
be  coming.  I  looked  both  ways,  and  I  saw 
no  train  other  .than  the  one  tliat  was  atnid- 
Ing  there.  I  did  not  bear  any  train.  I  did 
not  hear  tbe  whistle  of  any  train,  nor  did  I 
hear  any  bell.  Then  I  sttHQ^  and  looked 
both  ways  to  see  if  I  could  see  any  train; 
then  I  started  In  the  direction  of  the  mall 
car ;  then  I  again  stcq^xd  and  lodced  to  see 
if  any  train  nus  coming  and  I  did  not  see 
any  train.  I  then  started  again  for  the  mall 
car  and  I  liadu't  quite  reached,  the  mail  car 
until  the  other  train  came  and  struck  me. 
There  was  no  noise  of  ttie  train  or  any  in- 
dication of  the  train  coming.  I  never  knew 
It  was  there  untU  It  was  right  onto  me.  I 
knew  as  soon  as  I  struck  the  ground  where 
X  was.  There  was  a  string  of  box  cars  load- 
ing at  the  platform  that  came  up  almost  to 
the  door,  and  besides  that  there  was  two  or 
three  baggage  tracks,  loaded  with  trunks  and 
sample  cases  that  obstructed  tbe  view  to 
the  south.  I  couldn't  see  beyond  the  tracks 
at  all.  I  was  50  or  TO  feet  north  of  the 
trucks.  The  train  that  struck  me  neither 
whistled  nor  rang  a  bell."  W^itness  also  said 
,  that  he  was  20  or  25  feet  north  of  tbe  south 
line  of  Sycamore  street  northeast  of  tbe  sta- 
tion when  the  accident  occurred.  The  direc- 
tion taken  by  him  from  the  time  he  dismount* 
ed  from  the  bicycle  until  he  was  struck  was 
northeast  The  baggage  tracks,  so  plaintiff 
testified,  were  halfway  between  the  house 
track  and  the  main  line  track.  Each  was  3H 
feet  wide  by  10  or  12  feet  long.  They  were 
loaded  with  baggage  so  that  It  was  6  or  7 
feet  from  tbe  ground  to  the  top  of  each  load. 
Mr.  Chrissinger  Is  5  feet  9  Inches  In  height! 
He  testified  that  in  his  opinion  a  car  or  en- 
glue  is  about  12  feet  In  height  from  the 
ground.  Tbe  baggage  tracks  were  north  of 
the  box  cars  at  the  loading  platfonn,  the 
north  end  of  the  northerly  truck  being  about 
even  with  tbe  door  of  the  waiting  room, 
which  is  about  22  feet  from  the  north  end 
of  the  station.  Mr.  Corbett,  another  wit- 
ness, located  thes^  tracks  at  about  the  same 
place  in  which  plaintiff  said  they  were  situ- 
ated. He  said:  "These  truclis  were  standing 
end  to  end  lengthwise  of  tbe  track  north  and 
south."  Tbe  plaintiff  gave  another  estimate 
of  tbe  locations  of  the  two  tracks,  stating 
tliat  one  of  them  stood  quartering,  tbe  north- 
east corner  of  It  being  a  little  In  front  of  the 
box  car  and  the  southwest  coraer  perhaps  a 
foot  or  a  foot  and  a  half  from  tbe  east  rail 
of  the  house  track,  while  of  the  other  truck 
he  testified: 

"Truck  No.  2  was  almpat  all  of  It  east  of  trudk 
No.  1.  I  cannot  tell  yon  at  all  whether  two- 
thirds  or  three-fourths  of  it  or  all  of  it  was 
east  of  truck  No.  1.  I  can't  tell  exactly  tbe  nt^ 
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wdoQ  wnr.  I  luiTa  gtrea  it  aa  wdl  u  I  know 

Conttntdng,  be  said: 

"When  I  got  to  th«  home  trade  I  atopped  and 
looked  around,  like  I  iisually  do  when  croBsing 
the  railroad.  I  couldn't  say  the  exact  place,  or 
Thether  I  had  sot  past  the  house  track,  waa 
about  the  time  I  crossed  tiiat  track,  then  I 
lotted  again.  Q.  The  box  car  was  atill  in  your 
W8J?  A.  Tes,'  sir.  Q.  And  the  trucks  were 
5ti!l  in  your  way?  A.  Tes,  sir.  Q,  Tou  could 
not  see  anything,  then?   A.  No,  sir." 

We  will  not  discuss  the  testimony  of  the 
other  witnesses,  as  the  plaintiff's  own  ver- 
sion of  the  acddent  was  quite  as  favorable 
to  his  side  of  the  case  as  that  of  any  other 
witness. 

The  ev^ence  folly  justified  the  court's  ac- 
tion in  granting  the  motion  for  nonsuit 
When  plaintiff  stopped  at  the  northeast  cor- 
ner of  the  depot,  looking  south  he  could  see 
the  box  cars,  and  the  baggage  trucks  "and 
a  little  farther  off  the  engine  of  the  other 
trala"    When  he  had  crossed  the  "house 
track"  on  his  was  to  the  mail  car  be  saw 
the  same  things.  As  the  engine  of  the  south- 
bound train  was  south  of  the  box  cars  and 
trucks  and  east  of  the  main  line,  either  he 
could  look  over  the  trucks  or  between  the 
trucks  and  the  box  cars  to  the  engine  on  the 
side  track.    If  the  trucks  were  standing  In 
front  of  and  north  of  the  box  ears  they  did 
not  obstruct  his  view  because  he  saw  the 
englDe  of  the  south-bound  train  over  them. 
If  they  were  located  "about  the  middle  of 
the  space  between  the  0rst  and  second 
tracks"  or,  as  witness  Corbett  said,  "about 
rix  feet  west  of  the  main  line,  standing  par- 
allel with  the  track,"  then  he  had  a  clear 
view  of  the  main  line  between  the  box  cars 
and  the  trucks,  and  as  the  track  was  straight 
he  might  have  seen  an  approaching  train  for 
a  distance  of  many  hundreds  of  feet   If  the 
tracks  were  located  partly  In  front  of  the 
box  cars  near  the  bouse  track  he  had  ample 
space  between  them  and  the  main  track  to 
observe  the  approaching  engine  if  be  had 
looked.    Respondents',  counsel  argues  that, 
assoming  the  trucks  with  their  loads  to  be  7 
feet  blgb,  the  engine  of  the  north-bound 
trahi  12  feet  high  (these  are  plaintiff's  own 
figures)  and  plaintiff's  eyes  6  feet  5  inches 
from  the  ground  (he  being  S  feet  9  laches  in 
beighOf  and  placing  plaintiff  40  feet  from 
the  trucks,  be  could  have  seen  the  engine  166 
Iwt  away  as  he  looked  over  the  top  of  the 
trucks,  at  50  feet  he  could  have  seen  the 
engine  20S  feet  away,  and  at  60  feet  he 
could  have  seen  It  201  feet  away.  We  think 
these  deductions  are  not  only  logical,  but  In- 
evltahle  from  the  testimony  in  the  case,  If 
we  assume  that  the  trucks  would  be  direct- 
ly in  line  between  plaintiff  and  the  north- 
bound train.    In  any  view  of  the  testimony 
We  are  forced  to  conclude  that  had  plaintiff 
used  the  slightest  care  the  accident  would 
Dot  have  happened.  True  it  is  that  we  have 
hlB  own  statement  that  he  looked  and  listen- 


ed, but  did  not  see  or  hear  the  approaching 
train,  but  where,  as  here,  the  established 
facts  and  conditions  make  it  plain  that  by 
looking  and  listening  be  must  have  observed 
the  approach  of  the  train,  his  testimony  that 
he  looked  and  listened,  but  did  not  see  or 
bear,  is  not  enough  to  support  a  verdict  In 
his  favor.  Zlbbell  v.  Southem  Padflc  Co., 
160  Cal.  241,  116  Pac  613. 

[4}  A  person  approaching  a  Tailway  trade, 
which  is  Itself  a  warning  at  danger,  mnst 
take  advantage  of  every  reasonable  opporta* 
nity  to  look  and  listen. 

[S]  Undoubtedly  the  question  of  contribu- 
tory negligence  or  freedom  from  it  Is  ordina- 
rily one  for  the  Jury,  but  where,  as  here,  the 
standaM  of  conduct  is  so  obvlnis  as  to  be 
applicable  to  all  persons,  and  the  plaintiff 
has  failed  to  measure  up  to  that  standard 
under  the  circumstances  shown,  he  is  not 
titled  to  have  his  case  go  to  the  Jury.  Ham* 
Un  T.  Padflo  Electric  Go^  IDO  CttL  779^  60 
Pac  UOO. 

The  juds^ent  and  order  are  affirmed. 

We  concur:  LOBIOAN,  J. ;  BENSBAW,  J. 


HOFFMAN  T.  GUT  U.  BUSH  CO. 

(ciT.  im.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  April  14,  1015.  Rehearing 
Denied  May  12,  1815.) 

1.  TSIAI.  «E»393  — FzNDinos— Fbmuuihabt 
Sebvicb— NECEssrrr. 

Where  the  record  does  not  show  that  any 
directions  were  given  that  findings  be  prepared 
by  plaintiff,  it  is  not  essential  that  any  pre- 
liminary service  on  defendant  of  proposed  find- 
ings shall  have  been  made  before  the  findin;;8 
are  signed  by  the  judge  even  aseuming  that  Code 
Civ.  Proc.  {  634,  as  amended  by  St.  1913,  p. 
58,  providing  that  where  a  part7  is  directed  to 
prepare  findings,  a  copy  of  same  shall  be  served 
on  all  parties  five  days  before  the  findings  are 
signed  is  more  than  directory. 

[Bd.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  020-028:  Dec.  Dig.  «=s>808.] 

2.  BSOKiaS   ^BoS  —  ComnSSXOIf— COMTRACT— 

Genexal  Manaoeb  or  Cobfosation's  Busi- 
NBSS— Sufficiency  of  Evidence. 

Evidence,  in  a  broker's  action  for  commis- 
sion for  services  performed  under  contract,  held 
to  show  that  the  contract  was  made  with  one 
who  was  actual  general  manager  of  the  de- 
fendant corporation's  business. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S  0;  Dec  Dig.  «»8.1 

3.  COBPOBATIONS  •S=s>407— QeSTESAI.  MANAOkB 
— POWEB  TO  CONTBACT. 

The  present  and  actual  general  manager 
of  a  corporation  engaged  in  selling  land  was 
acting  within  the  scope  of  his  authority  in  em- 
ploying a  Belling  agent  and  agreeing  that  the 
corporation  would  pay  for  bis  services,  though 
no  resolution  had  been  passed  appointing  him 
general  manager. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  fi§  1615-1619;   Dec.  Dig.  .^4073 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Welboirn,  Judge. 
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Action  by  F.  K.  Hoffman  against  the  Gny 
H.  Rash  Coinpany.  From  jadgment  for 
plaintiff  and  denial  of  new  tzlal,  defendant 
appeals.  AflSrined. 

Walter  Lb  Bowers,  of  Los  Angeles,  for  ap- 
pellant John  F.  Pooler  of  Los  Angeles,  for 
respondent 

OONBBT,  P.  J.  Appeal  by  the  defendant 
from  the  Judgment  and  from  an  order  deny- 
ing Its  motion  for  a  new  trial. 

There  was  no  abuse  of  discretion  by  the 
superior  court  in  refusing  a  continuance  of 
the  trial  after  denying  the  defendant's  mo- 
tion for  nonsuit  The  only  witness  pressed 
for  defendant  was  not  present.  No  sub- 
pcena  bad  been  served  npon  this  witness,  and 
on  the  showing  made  the  court  had  legal  au- 
thority to  proceed  without  delay. 

[1]  The  findings  were  signed  by  the  Judge 
without  any  preliminary  service  upon  de- 
fendant of  proposed  findings.  Aasnmlng, 
without  deciding,  that  the.  new  provisions  of 
section  634,  Code  of  Civil  Procedure,  as 
amended  in  1913,  are  'more  than  directory, 
nevertheless  the  service  of  proposed  findings 
was  not  required  In  this  case,  since  the  rec- 
ord does  not  show  that  the  court  gave  any 
direction  that  findings  be  pR^axed  by  the 
plalnCUr. 

[2]  The  defendant  corporation  Is  a  broker 
engaged  In  selling  real  property  for  commis- 
sions. The  plaintiff's  demand  for  which 
Judgment  has  been  entered  was  for  compen- 
sation for  services  rendered  to  defendant  In 
the  course  of  its  business.  These  services 
consisted  in  exhibiting  to  prospective  pur- 
chasers real  property  which  afterwards  was 
sold  by  defendant  to  those  purchasers.  The 
complaint  alleged  that  the  defendant  become 
indebted  to  the  plaintiff  for  these  services  in 
a  specified  sum,  irhich  sum  it  was  alleged 
that  defendant  agreed  to  pay.  It  Is  now  con- 
tended that  the  evidence  is  insufficient  to 
Justify  the  findings,  and  particularly  it  Is 
urged  that  there  is  no  evidence  to  show  any 
agreement  made  or  Indebtedness  contracted 
by  defendant 

The  evidence  Is  all  contained  In  the  plain- 
tiff's testimony.  Including  therewith  certain 
papers  Identified  by  him.  From  this  evidence 
it  appears  that  Ouy  M.  Rush,  president  of  the 
corporation,  at  the  office  thereof,  told  the 
plaintiff  that  he  did  hot  want  any  salesmen, 
but  wanted  men  to  go  out  and  advertise  for 
him  and  solicit  prospective  buyers,  and  that 
be  would  pay  a  specified  per  cent  for  people 
that  they  would  sell  to  that  plaintiff  might 
get  as  prospects.  He  Introduced  the  plaintiff 
to  the  sales  manager,  and  the  plaintiff  went 
to  work.  Plaintiff  showed  proper^  to  a  nnm* 
ber  of  persons  to  whom  sales  were  made. 
Mr.  Bush  kept  a  book  in  which  reports  of 
Sales  were  set  forth,  and  this  book  was  made 
accessible  to  the  plaintiff  by  direction  of  the 
ivesldent 


[3}  As  presldoit  of  tbe  eorporatlon.  If  be 
was  only  that  and  nothing  more,  it  may  be 
conceded  that  Mr.  Bush  was  without  authori- 
ty to  bind  the  corporation  by  the  contract 
pleaded  in  the  complaint  Pacific  Bank  v. 
Stone,  121  Cat  202,  63  Pac.  634.  But  the 
president  of  a  corporation  like  th9  defoid- 
ant,  if  he  is  also  its  general  manage,  would 
be  acting  within  the  scope  of  his  authority  in 
employing  an  agent  sudi  as  the  plaintiff  and 
agreeing  for  the  corporation  as  to  payment 
for  such  services.  "It  Is  conceded  law  that 
in  order  to  bind  a  corporation  by  his  acts  It 
Is  not  necessary  that  any  resolution  should 
be  passed  appointing  a  general  manager.  It 
will  be  sufficient  if  it  be  shown  that  be  was 
manager  de  facto."  Brown  v.  Grown  Gold 
Milling  Co.,  100  Cal.  376,  3S6,  89  Paa  86,  91. 
The  evidence  to  wtaldbi  we  have  referred  tend- 
ed to  prove  that  Guy  M.  Rush  was  the  actual 
general  manager  of  the  defendant's  busi- 
ness, and  that  on  behalf  of  the  corpwation 
he  employed  the  plaintiff.  This  evidwce  is 
not  contradicted  and  Is  auffid^t  to  sustain 
the  finding  in  questimi. 

The  evidence  is  also  snffldent  to  sostaln 
the  finding  as  to  the  amount  dne.  The  tes- 
timony was  Introduced  In  a  veiy  Informal 
manner,  and  the  witness  gave  as  focts  thd 
resulto  of  his  computations  as  to  the  amounts 
of  the  several  commissions  earned;  for  In- 
stance, he  would  say  that  the  amount  of  his 
commission  on  a  certain  sale  was  so  many 
dollars,  and  did  not  state  the  price  at  which 
the  property  was  sold.  But  he  had  steted 
the  percentages  which  he  was  to  receive, 
and  no  objection  was  made  to  either  ques- 
tions or  answers. 

The  Judgment  and  order  are  affirmed. 

We  concur:   JAMES,  J. ;  SHAW,  J. 


STATS)  «x  reL  THATCHER,  Atty.  Gen.,  v. 
DISTBIOT  COUBX  OF  SIXTH  JUDICIAL 
niST.  m  AND  FOB  HUMBOLDT  OOUN- 
TT  et  aL   (No.  2175.) 

(Supreme  Court  of  Nevada.    Jane  7,  1916.) 

1.  Pbohibition  «=s>S,  10— Biqbt  to  Bklixv^ 
Adbquate  RbmsDt. 

Prohibition  la  an  extraordinary  remedy 
which  Is  available  only  In  cases  of  extreme  ne- 
cessity to  restraia  a  court  from  proceeding  in  a 
matter  over  which  it  has  no  jurisdiction,  and 
where  there  appears  no  adequate  remedy  by 
appeaL  . 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  ${  4-19,  37-66;  Dec.  Dig.  «=»3.  10. 

For  other  defiaitioDa,  see  Words  and  Phrases, 
First  and  Second  Series,  Probibitlon.] 

2.  PROniBITIOIT   «»8  — RZOHT  TO  BXLKBF  — 

Adequate  Rbmebt. 

Where  a  district  coart  bad  granted  a  tem- 
porary iDjunction  against  faxing  officers  of  the 
county  and  state,  and  had  overruled  the  at- 
torney general's  demurrer  to  the  complaint 
the  latter  had  an  adequate  remedy  under  Rev. 
I4tw8,  S  5143,  ButhoiiziDg  a  iqoUon  to  set  aside 
the  temporary  Injunction,  and  Bev.  IaWs,  | 
5^9,  giving  an  immediate  appeal  from  an  or- 
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ier  rttatiag  nidi  motioiii'  M.tbat  he  <»Dvot 
mtiLtain  prohibition,  eveo  though  the  public 
interests  are  so  great  that  he  cannot  rest  on 
bis  demnrrcr  and  appeal  from  the  judgment 
ihereon,  thereby  loflinx  Mb  risht  to  plead  to 
tbe  merita. 

(Ed.  Xote.— For  other  cases,  aee  Prohibition, 
Cent  Dig.  |§  4-19;  Dec.  Dig.  ^3.] 

Orlgliial  petltloa  for  prolilbitlAi  by  tbe 
State,  on  relation  of  George  B.  Thatcher, 
Attorney  General,  against  tbe  District  Court 
of  the  Sixth  Jndldal  District  ef  the  State  of 
Nerada  In  and  for  tbe  County  of  Humboldt 
and  others.  Order  of  pnAlbitlon  denied,  and 
petition  dismissed. 

George  B.  Thatcher,  Atty.  Gen.,  In  pro. 
per.  Hcvt;  Olbbona  &  Jieocb*  of  Beno^  for 
respondents. 

McCABBAN,  3.  This  Is  an  original  pro- 
ceeding In  prohibition.  Petitioner  hereby 
seeks  to  obtain  an  order  of  this  court  prohlb- 
ithig  respondent,  the  Sixth  Judicial  District 
Court,  from  proceeding  with  tbe  trial  and  de- 
termination of  an  action  instttnted  by  cer- 
tain taxpayers  of  Humboldt  coonty  to  enjoin 
certain  of  the  county  officers  of  Humboldt 
county,  and  certain  state  ofllews,  from  tbe 
performance  of  certain  acta  relative  ta  the 
collection  of  taxes. 

A  tranporary  Injunction  was  Issued  by  tbe 
respondent  court  at  tbe  time  of  tbe  llllng  at 
the  complaint  In  the  proceeding  below.  A 
donarrer  being  Interposed  to^  the  complaint 
by  petitioner  herein,  certain  Questions  per-' 
tainlDg  to  the  jurisdiction  were  thereby'rals- 
ed,  as  were  also  questions  as  to  the  suffi- 
ciency of  the  complaint  to  state  a  cause  of 
action.  This  demurrer  was  overruled  by  the 
court  below ;  and  by  reason  of  said  action  on 
the  part  of  that  tribunal,  petitioner  comes 
here  with  a  prayer  for  prohibition.  To  the 
petition  filed  In  this  court,  a  demurrer  was  in- 
terposed by  respondent,  which  demurrer  pre- 
sents the  question  of  the  sufficiency  of  the 
allegations  of  the  petition  to  entitle  petl- 
tlooer  to  the  relief  demanded.  Of  the  numer- 
ous questions  raised  by  the  demurrer,  we 
deem  it  only  necessary  to  determine  one. 

[1]  This  court,  as  well  as  other  courts,  has 
hdd  that  a  writ  of  prohibition,  being  one  of 
an  extraordlnai7  nature,  will  Issue  only  In 
cases  of  extreme  necessity,  to  restrain  a 
court  from  proceeding  in  a  matter  over  which 
it  has  no  jurisdiction  and  where,  there  ap- 
pears no  adequate  remedy  by  appeaL  Low 
T.  Crown  Point  Mining  Co.,  2  Nev.  75;  Turner 
T.  Ungan,  29  Ner.  281.  88  Pac.  108S;  Bell  t. 
District  Court, 28  Nev. 280, 81  Paa  875,  lli.  B. 
A  (N.  &)  843,  m  Am.  St.  Bep.  654.  6  Ann. 
Cos.  862;  Walcott  T.  Wells,  21  N9V,  61,  24 
Psc.  387,  9  U  B.  A.  59.  87  Am.  St  Bep..  478; 
Rl^  on  Sztraotdlnary  LegKl  Bcmedles,  765; 
People  T.  Weatbroobv  89  N.  1. 162;  State  r. 
Gory.  SS  Minn.  176,  28  K  W.  217. 


'  E2]  In  a  proceeding  In  proUbitlon  audi  as 
this,  th^, primary,  qyeatfoa  to  b^  detiannlned, 
where  such  is  latoed,  is  the  existence  or  non- 
exlstience  of  an  adequate  remedy  by  appeal. 

Petitioner  in  this  proceeding  contemto  that 
this  being  a  case  where  a  question  of  great 
public  importance,  relative  to  tbe  revenues 
of  tbe  state,  Is  involved,  tbe  rule  supported 
by  the  authorities  dted  above  Is  not  applica- 
ble. It  is  the  contention  of  petitioner  that 
In  view  of  tbe  importance  and  nature  of  tbe 
case  In  the  court  below,  be  would  not  be  jus- 
tified, however  confident  of  bis  position  as 
to  the  law,  In  resting  upon  the  demurrer 
alone,  permitting  the  case  to  go  to  judgment 
upon  failure  to  answer,  and  rely  solely  upon 
appeal  from  the  judgment,  for  the  reason 
that  If  this  court  should  not  sustain  bis  posi- 
tion as  to  the  law  of  the  case,  the  state  and 
Humboldt  county  would  then  be  debarred 
from  filing  an  answer  and  offering  evidence 
In  support  of  Issues  raised  by  tbe  pleadings. 
However  true  this  may  be,  it  does  not  follow 
that  petitioner  did  not  have,  or  has  not  now, 
an  adequate  remedy  by  appeal,  which  would 
have  permitted  a  speedy  determination  of 
every  question  sought  to  be  raised  in  this  pro- 
ceeding, without  Jeopardising  any  rights  of 
petitioner  or  of  the  interests  represented  by 
blm  In  the  court  below. 

The  record  discloses  an  Injunction  pen- 
dente Ute  Issued  by  the  trial  court  at  tbe 
time  of  the  filing  of  the  complaint  therein. 
The  right  to  move  to  set  aside  an  order  grant- 
ing an  injunction  pendente  Ute  Is  prescribed 
by  statute.   Bev.  Lavre,  5143. 

It  appears  clear  to  our  minds  that  peti- 
tioner, representing  tbe  state  and  county  as 
defendants.  In  the  proceeding  instituted  in 
the  lower  court,  could  have  moved  to  set 
aside  the  preliminary  injunction  at  tbe  time 
of  filing  the  demurrer,  and,  so  far  as  we  are 
advised,  can  now  move  to  set  the  same  aside 
upon  tbe  same  grounds  as  those  relied  upon 
In  tbe  danurrftr  Interposed  to  the  complaint 
In  tbe  court  bdlow,  or  upon  additional 
grounds,  should  mdx  suggest  tbonselves.  An 
order  refudng  to  set  aside  the  injunction  be- 
comes at  once  aK)ealable  in  advance  ffiC  tbe 
trial  upon  the  merits.  Bev.  Laws,  5328. 
State  V.  Docker.  89  Iter.  214,  127  Pac.  990; 
Stat.  1918,  p.  113. 

Hence  it  follom  that  tbe  ordinary  course 
of  legal  procedure,  prescribed  by  our  statute 
and  upheld  by  this  court,  affords  an  adequate 
remedy,  and  one  wbldi  Is  plain  and  speedy  as 
well,  and  hence  negatives  the  right  at  petl- 
tlbner  to  tbe  writ  of  prohibition. 

It  therefore  follows  that  the  order  prayed 
for  should  be  denied,  and  the  petlUon  be  dis- 
missed. 

It  Is  so  ordered. 

NOBCB0S8,  a  J.,  and  GOLRMAN.  J.»  oon- 
<  cnr. 
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TOSI  T.  PHBOTX.   (No.  2167^ 
(Supreme  Court  of  Nevada.    May  29,  1915.) 

1.  MOBTOAQES  «:»32  —  DCED  ABSOLUIX  IN 
FOBM. 

Under  Civa  Practice  Act,  S  676  (Rev. 
lAva,  I  &518),  providins  that  m  mortgage  Bhalt 
not  be  deemed  a  conveyance,  bo  as  to  enable  tbe 
owner  of  the  mortgage  to  take  poaaeeslon  with- 
out foreclosure  and  sale,  a  deed  absolute  in 
form,  but  given  as  security  for  a  debt,  i«  a 
mortgage,  and  will  be  regarded  in  equl^  as 
such ;  a  "mortgage"  not  being  an  alienaticHi, 
but  mere  securi^  for  a  debt 

lEd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  (5  60-66,  84-94;  Dec.  Dig.  «s»32. 

For  other  definitions,  see  Words  and  Phrases, 
Fint  and  Seecmd  Series.  Bfwtgage.} 

2.  liAHDLOBD  AHD  UNAHT  ^»290— tFlTUW- 
TUL  DETAIHKB— Acnonft— DERHaEB. 

Under  Const  art  6.  {  14.  declaring  that 
there  shall  be  but  one  form  of  civil  action,  in 
which  law  and  equity  may  be  administered,  and 
Civil  Practice  Act  I  1  (Bm,  Laws,  1  4943). 
providing  that  there  shall  be  bat  one  lorm  of 
civil  action  for  the  enforcement  or  protection 
of  private  rights,  and  section  6&9  (section  6501), 
providing  that  there  shall  be  but  one  action  for 
the  recovery  of  any  debt  or  the  enforcement  of 
any  right  secured  by  a  mortgage  or  lien,  and  sec- 
tion 676  (section  5518),  declaring  that  a  mort- 
gage shall  not  be  deemed  a  conveyance,  and  sec- 
tion S61  (section  6603),  declaring  that  the  provi- 
sions of  this  act  relative  to  civil  actions,  ap- 
peals, and  new  trials  sball  apply  to  proceedings 
in  forcible  entry  and  detainer,  a  defendant  in  an 
action  under  section  646  (section  5688)  for  un- 
lawful detainer  may  show  the  nonexistence  of 
the  relation  of  landlord  and  tenant  essential  to 
the  maintenance  of  the  action,  and  ma;  show 
that  an  instrument  in  form  a  lease  was  a  part 
of  another  instrument  and  that  the  two  consti- 
tated  a  mortgage,  and  thereby  defeat  the  action. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  IS  1207-1215 ;  Dec  Dig. 
^290.] 

8.  LaNDLoBD  AND  Tknaitt  ^s>28S--Unuw- 
ruL  Detaineb—Statutobt  Pkovisionb. 
The  purpose  of  the  unlawful  detainer  stat- 
Qtes  la  to  afford  a  summary  remedy  to  land- 
lords where  the  relationship  of  landlord  and 
tenant  exists,  and  a  mere  prima  fade  showing 
of  the  existence  of  the  relation  docs  not  pre- 
clude defendant  from  showing  facts  ettatdislling 
the  nonexistence  of  the  relation. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  fi  1205 ;  Dec.  Dig.  «=>28S.] 

4.  Landlobd  and  Tenant  «=»62— Disputinq 
Landlord's  Tiiue— Unlawful  Detainee- 
Defenses. 

The  rule  that  a  tenant  cannot  dispute  his 
landlord's  title  does  not  apply  to  a  defendant 
in  unlawful  detainer,  seeking  to  show  the  non- 
existence of  the  relation  of  landlord  and  tenant 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dir.  «  16^-158,  168,  170;  189; 
Dec  Dig.  «=>62.I 

Appeal  from  District  Court,  Washoe  Coun- 
ty; A.  N.  Salisbury,  Judge. 

Action  by  Maria  Tori  against  George  S. 
Phenix.  From  a  judgment  for  plaintiff,  de- 
fendaut  appeals.  Reversed  and  remanded 
fornew  triaL 

Harwood  ft  Sprlngmciyer,  cf  Reno,  for  ap- 
pellant Charles  H.  Boirltt  and  Snmmei^ 
field  ft  Bicbards,  all  of  Reno,  for  respondent 


MOBCR08S,  a  X  This  If  an  aeUon  for 

the  restitution,  of  certain  real  property  In 
the  county  ot  Washoe,  aBeged  In  the  oom- 
pialnt  to  have  been  leased  by  reapomdant  to 
appellant  The  answer  denied  that  the  ap- 
pellant nttered  or  was  In  poasesalon  ot  the 
property  under  and  by  Tlrtoe  of  a  lease.  For 
a  farther  and  aeparats  deCenn  to  the  OMue 
of  action  alleged  In  respondentia  conplatnt, 
appellant  alleged  that  a  certain  Instmment, 
In  form  a  lease,  in  which  the  reipmidMit  was 
named  as  lessor  and  the  aj^dlant  as  loanee, 
was  In  fact  a  part  of  a  transaction  In  whUdk 
the  appellant  executed  a  deed  for  the  prem- 
ises In  controversy  to  Qie  respondent  and 
the  reqwudent  executed  the  lease  in  ques- 
tion to  appellant ;  that  the  aald  Instruments 
constituted  secuxlt7  for  money  toaned,  and 
were  In  fact  and  In  legal  effect  a  mortgage; 
that  the  relation  of  landlord  and  tenant  did 
not  exist  betweoi  respondent  and  appellant 
Upon  the  trial  the  court  refiiaed  to  pmlt 
appellant  to  offtr  proof  to  esfaMlah  the  de- 
foise  set  up  in  his  answer.  Judgment  was 
entered  for  the  plaintiff,  and  defendant  ap- 
peals. 

[1,2]  Tb»  question  presoited  for  debev 
mtnatlon,  whldi  Is  of  first  Impression  in  thla 
court,  goes  to  the  correctness  of  the  ruling 
of  the  trial  court  in  refusing  to  entertain 
proof  of  the  allegations  contained  In  defend- 
ant's answer.  Hie  action  Is  brought  under 
the  proTlalons  of  our  CtvU  Practice  A<^ 
which  in  section  646  (Rev.  laws,  |  65SS)  pro- 
Tides: 

"A  'tenant  of  real  proper^,  for  a  term  leas 
than  life.  Is  guilty  of  *  *  *  unlawful  de- 
tainer," under  certain  enumerated  conditions 
thereafter  specified. 

It  la  contended  by  counsel  for  respondent, 
and  It  was  so  held  by  the  court  below,  that 
title  to  property  cannot  be  determined  In  an 
action  In  unlawful  detainer.  Authorities 
are  cited,  particularly  from  California,  hold- 
ing that  a  defense  such  as  was  sought  to  be 
Interposed  In  the  case  at  bar  will  not  be 
considered  in  such  an  action.  While  enter- 
taining the  highest  resjKCt  for  the  decisions 
of  our  sister  state,  California,  we  are  not 
persuaded,  upon  an  examination  of  those 
autiioritle^  that  they  are  founded  upon 
sound  reasoning  What  la  known  as  an  a4> 
tlou  in  unlawful  det^er,  designed  to  afBord 
to  a  landlord  a  summary  remedy  for  the  re- 
corery  of  demised  premises,  was  anfaiown  to 
the  common  law.  Taylor,  landlord  and  Ten- 
ant, I  713.  In  the  common-law  actiona  of 
forcible  oAry  and  forcible  detainer.  It  has 
unlTarsally  been  held  that  title  to  xnoperty 
cannot  be  an  Issue  In  audi  actttma.  Those 
actions  were  designed  to  maintain  the  peace 
and  afforded  a  remedy  even  agalnat  an  own- 
er who  acquired  possession  <tf  property 
forc&  Force  is  the  gist  of  the  acti<m  in  for^ 
dble  entry  or  forcible  detainer.  Sudi  Is  not 
the  case  to  the  sommary  remedy  provldad  by 
statute  to  aid  a  landlord  where  the  tenant 
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ta  gonty  ot  wti  ooDitttDtlnc  vbat  la  ilyled 
"w  uidftwfDl  detainer."  An  action  fcr  un- 
it wfnl  detainer  may  only  be  maintained  nn- 
de-  our  statute  wbere  tlM  relatltHnhlp  of 
lindlord  and  tenant  exists  or  existed  be- 
tween tbe  iMTttes.  No  good  reason  su^ests 
itself  why  proof  of  a  state  of  facts,  sbowing 
tbe  nonexistence  of  such  relation,  may  not  be 
pleaded  and  shown  as  a  d^mae.  even  tbongb 
nicb  pleading  and  proof  may  Incidentally  In- 
Tolre  tbe  Question  of  title. 

By  section  659  of  tbe  Civil  Practice  Act 
(Her.  Laws,  |  S501)  It  la  provided; 

"There  shall  be  bat  one  action  for  the  recor- 
07  oi  any  debt,  or  for  tbs  enforcement  of  any 
Tight  BKured  by  mortgage  or  lien  upon  real  e»- 
tite,  or  persoiuU  prop^ty,  wUch  action  abell 
be  in  aeeordaaoe  wldi  uia  prorliions  of  this 
chapter." 

By  BecUon  &76  of  the  ClrU  PracUoe  Act 
(Bev.  Laws,  i  5518)  it  iB  provided: 

"A  mortgage  of  real  property  shall  not  be 
deemed  a  conveyance,  whatever  its  terms,  so  as 
to  enabls  the  owner  of  tbe  mortgage  to  take 
possession  of  the  real  property  withoat  a  fore- 
closure and  sale." 

Under  the  provisions  of  this  last-mention- 
ed section,  this  court  has  repeatedly  held 
that  a  deed  absolute  In  form,  but  given  as 
ieenrlty  fbr  a  debt,  was  in  fact  a  mortg:aKe, 
and  would  be  regarded  In  equity  as  such. 
Iq  Orr  y.  Dlyatt,  23  Nev.  134,  140,  43  Pac. 
916,  this  court,  construing  the  section  last 
meaUoned,  held  that  "a  mortgage  Is  not  an 
alienation,  but  mere  security  for  a  debt" 
If  the  relationship  between  the  parties  was 
in  fbct  that  of  mortgagor  and  mortgagee, 
then  tbe  relationship  of  landlord  and  tenant 
could  not  be  held  to  exist.  In  such  case,  re- 
spondent would  be  limited  to  the  remedy  of 
foreclosure  prescribed  In  section  559  pf  tb6 
Civil  Practice  Act,  supra. 

There  are  cases  holding  that,  wbere  such 
a  state  of  facts  exists  as  Is  alleged  in  appel- 
lant's answer,  the  defendant  may  not  set  up 
bis  equitable  defense  in  the  action  for  un- 
lawful detainer,  but  may  in  a  separate  ac- 
tion enjoin  tbe  plaintiff  from  proceeding  In 
the  action  for  unlawful  detainer  until  such 
equitable  defense  Is  established  in  the  sub- 
sequent proceeding.  We  cannot  conceive  of 
ioj  good  reason  why  the  parties  should  be 
pat  to  the  delay  and  expense  of  another  pro- 
ceeding In  order  to  determine  the  question 
of  whether  a  deed  Is  in  fact  given  as  se- 
curity for  a  debt  and  shoul^  be  treated  in 
equity  as  a  mortgage.  Section  661  of  the 
Civil  Practice  Act,  which  is  part  of  "Chap- 
ter 65,  Forcible  Entry  and  Detainer,"  pro- 
rides: 

"The  provisions  of  this  act,  relative  to  civil 
acdoni,  appeals,  and  new  trials,  so  far  as  they 
iR  not  inconsistent  with  the  provisions  of  this 
chapter,  apply  to  the  proceedings  mentioned  in 
this  diapter.*' 

A  section  of  tbe  cSupter  prescribes  vbat 
majr  be  set  tip  In  the  pleadings  wbere  tlie 
tetim  ts  In  forcible  entry  or  forcible  detain- 
er, but  no  Qpedflc  reference  whatever  la 


made  to  any  llmltatknui  as  to  pleadings  In 
actions  fbr  nnlawfnl  detainer. 

Section  14  of  article  6  of  the  state  Consti- 
tution (Rev.  Laws,  S  329)  provides: 

"There  shall  be  but  one  form  of  civil  action, 
and  law  and  equity  may  be  administered  in  the 
same  action." 

Tbe  first  section  of  our  CtvU  Practice  Act 
(Bev.  Laws,  f  provides: 

"There  sliall  be  In  this  state  bat  one  -  form  of 
civil  action  for  the  enforcement  or  protection 
of  private  rights,  and  the  redress  or  prevention 
of  private  wrongs." 

There  Is  nothing  in  the  nature  of  tbe  ac- 
tion of  unlawful  detainer  inconsistent  with 
the  application  of  the  general  provisions  of 
the  Civil  Practice  Act,  which  permits  any 
defense,  whether  legal  or  equitable,  to  be  in- 
terposed In  dvll  actions  generally.  As  said 
in  Taylor's  Landlord  and  Tenant,  i  720: 

"The  statute  applies  onlv  to  cases  where  the 
conventional  relation  of  landlord  and  *tenant 
■nbsists,  and  not  where  it  is  created  by  mere 
operation  of  law.  •  •  •  But  wbere  toe  case 
made  by  tbe  affidavit  of  the  claimant  ^owed 
that  tbe  alleged  tenant  bad  conveyed  the  prem- 
ises to  the  party  who  instituted  the  proceedings, 
stipulating  that  he  should  retain  possession  un- 
til a  certain  period,  and  stated  that  be  held  over 
and  continued  in  possession,  although  tltat  pe- 
riod had  elapsed,  and  bad  received  a  montVs 
notice  to  quit,  it  was  held  that  these  facts  did 
not  constitute  a  tenancy  within  the  statute,  and 
that  the  officer  bad  no  Jurisdiction.  For  a  sim- 
ilar reason,  a  mortgagor  cannot  be  turned  out 
of  possession  of  the  mortgaged  preisises  under 
this  statute,  for  a  mortgagor  is  not  a  ten- 
ant *" 

See^  also,  HamlU  v.  Bank  of  Clear  Creek 
Co..  22  Colo.  884,  46  Pac.  411;  Seltse  r. 
Humphreys,  08  Colo.  171,  12S  Pac.  622. 

If  the  transaction  between  app<^nt  and 
respondent  would  in  equity  c<Hwd.tute  a 
mortgage,  bat  It  sbonld  be  held  ttiat  appel- 
lant could  not  be  heard  to  show  the  tme  re- 
lation of  the  parties  as  a  defense  to  the  ac* 
tlon  In  unlawful  detainer,  then  we  wonld 
have  tbe  appellant,  as  mortgagor,  being  dis- 
possessed by  the  mortgagee  upon  the  theory 
that  tbe  relationship  of  landlord  and  tenant 
existed  between  them,  after  which,  in  a  sepa- 
rate action,  In  which  the  tme  relation  of  tbe 
parties  conid  be  shown,  the  respondent  wonld 
be  in  tnm  dispossessed  and  the  appellant 
restored  to  possession.  After  these  two 
suits,  fmltless  of  results,  were  conclnded,  the 
mortgagor  wonld  be  relegated  to  his  one  real 
remedy  of  foreclosure. 

[3]  The  purpose  of  the  nnlawfnl  detainer 
statutes  was  to  afford  a  summary  remedy  to 
landlords,  wbere  the  true  relationship  of 
landlord  and  tenant  existed.  THi&t  relation- 
ship is  the  very  foundation  of  tbe  action,  H 
and  It  ought  not,  we  think,  be  held  that  a 
mere  prima  fade  showing  that  tbe  relation 
exists  precludes  tiie  defendant  from  showing 
other  facte  which  would  establish  tiie  non- 
existence of  such  relation. 

[4]  It  is  sought  to  bere  apply  the  well-es- 
tablished rule  that  a  tenant  cannot  dispute 
his  landloM's  title;  but  that  rule  can  hare 
no  application  where .  tbe  zelatlimslilp  of 
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landlord  and  tenant  la  not  admitted,  but  Is 
the  very  issiie  In  the  case.  Franklin  v.  Me- 
rlda,  35  Cal.  558,  95  Am.  Dec.  120 ;  Smith 
T.  Smith,  81  Tex.  45,  16  &  W.  637;  Beltze 
r.  Humphreys,  supra. 

Judgment  reversed,  and  canae  remanded 
for  a  new  trlaL 

McCABRAN  and  COLBMAN.  33.,  ooncor. 


Ex  parte  ROBERSON.    (No.  2168.) 
(Snpreme  Court  of  Nevada.    June  6,  1916.) 

1.  Habeas  Oobpos  «»92  —  EzTBADrrtoit  — 

rUQITIVK  FBOM  JnSTICE. 

A  person  sought  to  be  extradited  may 
show  upon  a  proceediag  in  habeas  corpus  that 
he  is  not  a  fuKitive  from  Jusdce. 

[Bd.  Note^For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  M  81,  83,  87-96;  Dee.  Dig. 
^92.] 

2.  ExntADiTioN  «=»80~Place  of  CoinnSBioN 
OP  Offense— Fugitive  fboh  Justice. 

A  person  must  b«  within  the  state  at  the 
time  of  the  commiMion  of  the  acts  constituting 
the  offense  for  which  he  is  sought  to  be  extra- 
dited in  order  to  become  a  fugitive  from  justice. 

[Ed.  Note.-— For  other  cases,  see  Extradition, 
Cent.  Dig.  I  32;  Dec.  Dig.  «=s>30.] 

3.  ExTBAniTiow  <8=>30— Fugitive  xbok  Jub- 
iicE— Wife  Abandonment. 

Petitioner  in  habeas  corpus  was  married 
in  the  state  to  which  he  was  sought  to  be  ex- 
tradited. He  was  a  minor  and  was  dependent 
upon  his  father  for  support.  After  the  mar- 
riage defendant  and  his  wife  separated  volun- 
tarily, the  wife  going  back  to  live  with  her 
mother.  When  petitioner  left  the  state  he  had 
uo  intention  of  separating  from  his  wife,  or 
of  obandoning  her.  Held,  that  be  was  not  a 
fugitive  from  justice  within  the  law  of  extradi- 
tion upon  the  charge  of  wife  abandonment  in 
the  state  of  his  marriage. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Gent.  Dig.  1  32;  Dec.  Dig.  «s33a] 

Application  by  George  Oliver  Roberson  for 
a  -writ  of  habeas  corpna.  Petftloner  dis- 
charged. 

George  Sprlngmeyer,  of  Reno,  for  petition- 
er. Sweeney  &  Moorehouse,  of  Reno,  and 
George  B.  Thatcher,  Atty.  Gen.,  for  respond- 
ents. 

McGARRAN,  J.  This  Is  an  original  pro- 
ceeding In  habeas  corpus. 

Petitioner  relates,  among  other  things,  that 
he  is  unlawfully  imprisoned,  detained,  con- 
fined, and  restrained  of  his  liberty  by  J.  H. 
Stem,  as  sheriff  of  Ormsby  county,  Kev.,  and 
J.  D.  Hlllhouse,  as  chief  of  police  of  the  city 
of  Reno,  Washoe  county,  Nev.,  and  by  J.  C. 
Crawford,  aa  sheriff  of  Martin  county,  state 
of  North  Carolina,  who  has  been  deputized 
and  appointed  by  the  Governor  of  the  state  of 
North  Carolina  as  the  agent  of  that  state  for 
the  puri>ose  of  taking  and  carrying  petitioner 
from  the  state  of  Nevada  to  the  state  of 
North  Carolina. 

Petltiouer  relates  that  be  is  a  citizen  and 
resident  of  the  state  of  Nevada ;  and  the  ad- 
mitted facts  are  that  on  the  25th  day  of 


February,  1010,  the  Gor^mOT  of  tbe  atfite  of 
Nevada  made  and  executed  an  executive  war* 
rant,  pursuant  to  a  reQuis^tion  issued  by  the 
Governor  of  North  Carolina;  such  requisi- 
tion declaring  petitioner  to  be  a  fugitive  from 
Justice  from  that  state,  by  reason  of  the  fact 
that  the  grand  jury  of  the  superior  court  of 
Martin  county,  N.  C,  bad  filed  an  accusation 
in  that  court,  wherein  petitioner  was  charg- 
ed with  the  crime  of  having  deserted  his  wife 
and  child  in  said  county  of  Martin,  state  of 
North  Carolina. 

The  accusation,  as  filed  by  the  grand  Jury 
of  Martin  county,  in  part  Is  as  follows: 

"The  iurors  for  the  state  upon  their  oath  pre- 
sent: That  Ollie  Boberam,  lata  of  the  oonnty 

of  Martin,  on  the    day  of  December,  in 

the  year  of  our  Lord  one  thousand  nine  hundred 
and  thirteen,  with  force  and  arms,  at  and  in 
the  county  aforesaid,  anlawfully  and  willfully 
did  abandon  his  wife,  one  Lucy  ttoberson,  with- 
out providing  adequate  support  for  her,  the  said 
Lucy  Roberson,  and  the  child  which  he,  the 
said  Ollie  Roberson,  left  on  the  care  of  his  said 
wife,  had  heretofore  begotten  contrary  to  tho 
form  of  the  statute  in  such  case-made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
state ;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present:  That  the  said 
Ollie  Roberson,  late  of  the  county  of  Martin, 

then  on  the    day  of  December,  1913,  at 

and  in  the  county  aforesaid,  wbUe  living  with 
his  wife,  one  I^cy  Roberson,  continually  from 
said  last-mentiooed  day,  while  so  living  with  his 
wife  to  the  time  of  taking  of  this  inquisition, 
unlawfully  and  willfully  did  omit,  neglect  and 
refuse  to  provide  adequate  support  for  liis  said 
wife,  the  said  Itucy  Roberson,  and  did  fail  to 
support  her  and  the  child  which  be,  the  said 
Ollie  Roberson,  upon  the  body  of  his  said  wife 
had  begotten." 

It  appears  from  the  record  that  petitioner 
was  arrested  by  J.  D.,  Hlllhouse,  chief  of 
police  of  the  city  of  Reno,  upon  the  exccntlve 
warrant  of  the  Governor  of  this  state,  and 
thereafter,  by  some  proceeding,  the  nature  of 
which  la  unknown  to  us,  was  admitted  to 
ball ;  and  later,  havlug  come  Into  Ormsby 
county,  surrendered  himself  to  the  sherlft  of 
this  county  and  sued  out  this  writ.  <. 

It  Is  suggested  by  counsel  for  respondent  in 
this  case  that  petitioner  Is  not  entitled  to 
Invoke  the  writ  of  habeas  corpus,  foiv  the  rea- 
son that  be  is  in  custody  by  his  own  volun- 
tary act  in  having  surrendered  to  the  sheriff' 
of  this  county.  However  that  may  be,  even 
though  we  should  hold  this  point  well  taken, 
petitioner  would  be  entitled  to  Institute  origi- 
nal proceedings  in  the  court  against  any  oue 
in  whose  custody  he  might  hereafter  be  held, 
until  the  merits  of  the  matter  involving  the 
legality  of  the  proceedings  under  which  and 
by  reason  of  which  he  was  restrained  of  his 
liberty  had  been  flnslly  determined  by  this 
court  Hence,  a  holding  by  this  court  at  this 
time  to  the  effect  that  petitioner  was  not 
entitled  to  the  writ  by  reason  of  the  fact 
that  he  was  in  voluntary  custody  would  ouly 
entail  additional  proceedings  and  thus  delay. 
For  this  reason,  we  have  concluded  that  a 
decision  upon  this  suggested  phase  la  not 
essential. 
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OUg  ooort  bar  In  flie  pftrt  ertabUshed  a 
nde  that  a  ,penon  htAA  vposx  an  orecntlTe 
warrant  ma^,  upon  habeas  connia  jnroceed- 
Inn  show  that  be  la  not  a  fngltlTe  from 
Jottiee;  and  upon  ewib  diowlng  bting  mode, 
we  hiTB  ItsHa  that  be  la  entitled  to  be  dla- 
dialed. 

In  the  Eureka  Bank  Oases,  86  Ner.  80, 126 
Pie.  6S5,  129  Pac.  308.  this  court  said: 

"After  all,  should  not  the  coDtioUlns  auntian 
be  wbetber  there  is  any  probable  cause  or  evi- 
dence to  indicate  that  the  accused  has  c<Hnmitted 
any  act  within  tlie  jurisdiction  of  the  court, 
wUch  the  law  makes  criminal,  or  Is  there  any- 
thing for  it  to  try,  or  any  evidence  available  to 
tbe  state  which  would  indicate  the  commleslon 
of  an  offense  or  sastain  a  conviction?  Under 
oar  statute,  with  Its  liberal  provision  for  tak- 
ing testimony  and  for  the  examinatiin  of  the 
merits  of  the  case,  we  see  no  reason  why  we 
Bhoold  not  investigate  it  to  the  bottom  and  dis- 
charge any  of  the  petitioners,  if  justice  requires, 
or  if  it  is  clear  that  they  have  not  committed 
uy  acts  within  the  eonnty  or  the  jurisdiction 
of  the  court,  which  the  law  makes  crimlnaL" 

Again,  in  tbe  case  of  Bx  parte  Kuhns,  36 
Nev.  487, 137  Pac.  83,  BO  L.  R.  A.  (N.  S.)  507, 
ve  referred  to  the  Bnr^a  Bank  Gases  ap- 
provingly, and  held  that  a  person  who  was 
not  wltbln  a  demuidlng  state  at  the  time  an 
alleged  crime  was  committed  conM  not  be  a 
fngltlTe  from  jnstloe,  unless  he  be  an  accea- 
iorj. 

In  the  case  at  bar,  It  Is  the  contention  of 
petlttoner,  and  his  contention  in  this  respect 
Is  borne  out  by  the  testimony  ot  his  wife, 
tbat  he  nerer  lived  with  his  wife  in  Martin 
nmnty,  N.  G.  The  facta  disclosed  by  the 
testlmmty  of  the  wife  of  petitioner  are  to  the 
effect  that  they  were  married  on  the  last  day 
ot  June,  1013,  by  a  Justice  of  the  peace,  near 
WllUamston,  in  Uartln  county,  N.  a;  that 
the  marriage  took  place  between  7  and  8 
o'dodc  in  the  morning;  tbat  immediately 
afttf  the  marriage  the  couple  went  by  anto- 
mobUe  from  the  residence  of  the  justice  of 
the  peace  to  the  town  of  WiUiamston,  board- 
ed a  train  at  that  place,  and  continued  on  to 
Balelgji,  Wayne  county,  N.  C.,  and  there 
contioned  to  liye  together  as  man  and  wife 
until  December  17,  1913.  on  which  date  petl- 
tUauXf  aocordlng  to  his  wife's  testimony, 
went  to  Hamlet,  N.  G.;  and  on  the  following 
day,  to  wit.  December  18th.  his  wife  left  their 
former  place  of  abode  in  Raleigh  and  return- 
ed to  tbe  home  of  her  mother  and  grand- 
fkthCT,  with  whom  she  had  lived  prior  to  the 
marriage  in  Martin  county,  North  Carolina. 

Testimony  of  the  wife  of  petitioner  a^ 
discloses  that  prior  to  Ms  departure  from 
Balelgh  for  Hamlet,  petltioiter  en^ployed  a 
Musician  In  the  city  of  Balelgh  for  the  bene- 
fit of  hla  wife,  she  being  shortly  to  be  deliv- 
ered of  a  child. 

With  reference  to  her  leaving  Raleigh  on 
the  istb  ot  December,  the  day  following  the 
departure  of  her  husband,  Mrs.  Boberscm  tes- 
tlfled  as  foUows: 

"Q.  Ton  aay  it  was  your  mo^er  or  grand- 
father who  sent  you  tbe  money  with  wldch  to 
come  home?  A.  My  mother.  Q.  Will  you 
pletse,  mam,  tell  me  when  it  was  she  sent  It  to 
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you?  A.  The  week  before.  7  came  the  next 
Q.  Do  yoo  mean  to  say  that  a  week  before  you 
came.honje  that  your  mother  had  sent  you  mon- 
ey to  come  home  on?  A  Yes,  sir;  that  is 
what  I  mean  to  say.  Q.  Then  you  knew  a  week 
before  be  left  you  in  Baleigh  tbat  yon  were 
coming  home?  A.  Yes,  air;  l  knew  that  I  in- 
tended to." 

Taking  this  testimony,  as  given  by  the 
wifiB  of  petitioner,  together  with  petitioner's 
own  statement  under  oath  In  this  (ioart,  it 
appears  that  the  separation  which  occurred 
on  December  17th  in  Balelgh,  Wayne  county, 
N.  C.,  between  petitioner  and  his  wife,  was 
a  mutual  aeparation,  whether  it  was  at  that 
time  Intended  to  be  permanent  or  otherwise. 
There  la  noHdng  in  the  testimony  of  the  wife 
of  petitioner,  as  it  is  before  us,  trom  which 
we  could  Infer  that  her  act  In .  separating 
from  petitioner  was  other  than  a  voluntary 
one  on  her  part  They  had  lived  In  Raleigh 
from  the  date  of  their  marriage,  to  wit.  the 
last  day  of  June,  1913,  until  the  ITth  day  of 
December  of  the  same  year.  He  had  at- 
tended school  to  some  extent  during  their 
stay  In  Balelgh. 

The  testimony  of  petitioner  la  to  the  effect 
that  from  Hamlet  he  went  to  Poughkeepale, 
N.  Y.,  and  there  attended  school,  later  com- 
ing to  Nevada  and  entering  the  University 
of  this  state.  In  which  institution  it  appears 
he  la  Btlll  enrolled  as  a  student. 

From  all  the  facta  and  circumstancea  as 
they  are  presented  by  the  record,  we  can 
come  to  no  other  conclusloa  than  that  the 
separation  which  took  place  between  petl- 
tloner  and  his  wife  on  the  17th  day  of  De- 
cember, 1613,  in  Baleigh,  Wayne  county,  was 
an  act  of  mutual  assent,  the  wife  leaving 
the  former  abiding  place  and  returning  to 
the  home  of  her  parent  and  guardian  without 
any  Intimation,  so  far  as  the  record  dis- 
closes, of  trouble  or  discord  occurring  be- 
tween the  parties. 

There  Is  a  circumstance  In  the  record,  as 
disclosed  from  the  testimony  of  the  wife  of 
petitioner,  which  might  lead  us  to  believe 
that  petitioner  had  expected  hla  wife  to  re- 
main in  Balelgh,  at  least  until  after  her  child 
was  born.  This  might  be  inferred,  as  we 
have  already  said,  from  the  fact  that  petlr 
tloner  had  engaged  a  Balelgh  physician  to 
attend  hla  wife  on  the  occasion  of  her  cod- 
flnement  Whether  or  not  It  be  a  proper 
Inference  to  draw  from  this  that  petitioner 
expected  bis  wife  to  remain  in  Raleigh  is 
ImmaterlaL 

The  money  on  which  Mr&  Roberson  re- 
turned to  her  former  home  was,  according  to 
her  statement,  sent  to  her  by  her  mother; 
and  It  la  not  unfair  to  presume,  from  the 
record,  and  especially,  from  the  testimony  of 
the  wife  of  petitioner,  tbat  the  money  was 
sent  to  her  by  her  mother  for  the  very  pur- 
pose toward  which  she  applied  It,  namely, 
to  pay  her  expenses  back  to  her  mother's 
home.  We  refer  to  these  facta  only  to  sup- 
port the  conclusion  which  to  us  appears  man- 
ifest from  the  record;  that  the  separation 
I  between  petitioner  and  his  wife  was  mutual ; 
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and  the  separation  constituting  tfae  act  of 
desertion,  If  desertion  It  be,  occurred  In  the 
dtr  of  Ralelgb,  Wayne  county,  N.  O.,  and 
not  In  Martin  county. 

It  was  suggested  In  the  oral  argtunent  by 
attorney  for  respondent  that  the  jurisdiction 
of  the  superior  court  of  any  county  In  North 
Carolina  was  not  confined  exclusively  to  mat- 
ters occurring  within  that  county,  and  hence 
the  JurlBdlctlonal  power  of  the  superior  court 
of  Martin  county  was  sufficient  to  give  that 
court  control  over  this  case,  even  though  the 
desertion  took  place  In  Wayne  county. 

It  Is  our  Judgment  that  respondent's  posi- 
tion In  this  respect  is  untenable,  In  view  of 
the  decision  of  the  superior  court  of  North 
Garollua  In  the  case  of  the  State  v.  Patter- 
son et  alt  S  N.  01  443,  vber^  tb«  court 
said: 

"The  snperior  coart  of  one  oounty  bas  no 
JarlBdiction  of  criminal  offenses  committed  in 
another  county,  although  both  of  the  counties 
belonged  to  the  same  Judicial  District,  before 
the  art  of  1806.  ch.  2.    •    *  • 

"The  Legislature  intended  to  give  to  the  sev- 
eral county  superior  courts,  jurisdiction  over  the 
same  oftenses  and  civil  matters  which  the  dis- 
trict superior  courts  bad  in  1806.  limiting  the 
territoTT  witUn  which  that  Jurisdiction  was  to 
be  exenHaed  to  the  ooonty  ui  which  the  coart 
was  held.  In  all  Indictments,  It  must  appear 
that  the  offense  charged  was  committed  within 
the  territorial  jurisdiction  of  the  court." 

It  bas  been  held  almost  uniformly  by  the 
courts,  In  which  this  subject  has  been  con- 
sidered, that  only  the  courts  of  the  state  In 
which  the  abandonment  occurred  have  Juris- 
diction. State  V.  Weber,  48  Mo.  App.  603; 
State  T.  Miller,  90  Mo.  App.  131;  State  v. 
Shuey,  iOl  Mo.  App.  438,  74  S.  W.  869;  Peo- 
ple V.  Flury,  173  111.  App.  640;  People  v. 
Sagazel,  27  Mlsa  Rep.  727,  69  N.  Y.  Supp. 
701 ;  21  Cyc. ;  Bx  parte  Kuhna,  supra. 

While,  as  we  have  already  stated,  the 
courts  have  held  almost  universally  that 
the  courts  of  the  state  in  which  the  act  of 
abandonment  took  place  have  Jurisdiction  to 
try  parties  accused,  the  question  as  to  wheth- 
er or  not  a  party  can  be  successfully  tried 
and  convicted  In  (me  county,  where  the 
abandonment  admittedly  took  place  In  an- 
other, bas  not  been  before  the  courts  to  such 
an  extent  as  to  crystallize  any  particular 
rule  relative  to  Jurisdiction.  Notwithstand- 
ing this,  however,  courts  In  which  this  mat- 
ter has  been  considered  have  held  quite 
uniformly  that  prosecution  for  the  crime  of 
abandonment  must  take  place  ^  the  county 
where  the  parties  resided  at  Qie  time  .of 
flielr  aeparatloa 

Saya  the  Supreme  Court  of  Nebraska,  In 
the  case  of  Cuthbertson  v.  State,  72  Neb.  727, 
101  N.  W.  1031: 

*'It  is  quite  Immaterial  where  the  first  act  of 
separation  occurs,  if  such  act  la  followed  by 
a  willful  refusal  to  support  at  the  place  prevl- 
oasly  provided  by  the  husband  and  oonsidered 
by  them  as  their  home.  The  county  In  which 
the  home  is  fixes  the  venae  of  the  offense." 

To  the  same  effect  Is  the  case  of  People 
T.  Titan  {Ct  Gen.  Ses&)  10  N.  T.  Supp.  909. 
Speaking  upoh  this  subject  in  a  case  wbere 
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the  state  made  a  similar  «»itentloii  to  ttiat 
made  by  respondent  here,  tbe  Sni»rem8  Court 
of  Minnesota  said: 

"If  the  contention  of  the  state  be  correct,  ■ 
then  the  wife  may,  by  taking  up  her  residence  in 
any  county  in  the  state  Bhe  may  elect,  make 
the  crime  ambulatory,  and  render  the  husband 
guilty  of  felony  therein,  although  he  may  never 
have  been  within  soch  county.  That  ute  can- 
not so  do  is  too  obvious  to  jiutify  any  discus- 
sion of  the  proposition,  for  tffia  case  does  not 
fall  wltbln  Oie  limited  class  of  cases  in  which 
a  party  may  become  liable  to  punishment  In  a 
particular  jurisdiction  while  his  personal  pres- 
ence is  elsowhere,  for  example,  circulating  a  li- 
bel in  a  county  in  which  he  is  not  personally 
present."  Sute  r.  Justus.  65  Ulnn.  114,  88 
N.  W.  415. 

Said  the  court  in  CommonwealUi  t.  Dong- 
las,  toL  2,  lADcaster  Law  Berlsw,  179» 
^leaking  upon  a  similar  subject: 

"If  she  (the  wife)  voluntarily  moves  Into  an- 
other county^  it  does  not  change  his  (the  hus- 
band's) domicile,  or  make  him  a  deserter  for 
not  following  her." 

As  we  have  already  observed,  in  the  case 
at  bar,  the  only  place  where  petitioner  and 
his  wife  established  a  domicile,  or  lived  to- 
gether as  man  and  wife,  was  In  the  city  of 
Kalelgb,  Wayne  county,  N.  0.  The  desertion. 
If  any,  took  place  In  that  city  and  county. 
Tbe  offense  with  which  petitioner  stands  ao 
cused  by  the  Indictment  found '  In  MartlD 
county,  North  Carolina,  Is  not  a  coutlvulng  of- 
fense, nor  one  which  might  be  termed  transi- 
tory or  ambulatory  In  Its  nature. 

In  the  case  of  Ex  Parte  Waterman,  29  Nev. 
288,  89  Pac.  291«  11  L.  B,  A.  (N.  8.)  424,  13 
Ann.  Cas.  926,  this  court  went  at  length  into 
the  subject  of  Its  right  to  review  on  habeas 
corpus,  the  sufficiency  of  the  papers  on  which 
the  executive  warrant  la  issued ;  and  in  that 
case  the  court,  speaking  through  Mr.  Jus- 
tice Sweeney,  said : 

"While  I  believe  in  paying  the  highest  res^t 
to  the  requisition  warrants  of  chid  executives 
of  other  states,  and  believe  that  an;  eiKcutive 
voold  hesitate  before  issufnr  his  requisition 
warrant  knowingly  without  believing  that  suffi- 
cient and  legal  grounds  existed  on  which  to  ask 
the  extradition  of  a  defendant,  yet  my  regard 
for  the  sacred  writ  of  habeas  corpus  is  such 
that  I  would  Jeopardize  the  retention  of  the 
good  will  of  any  one  rather  than  nullify,  modi^, 
or  limit  In  any  way  the  prerogatives  of  tbia 
great  writ — the  greatest  bulwark  of  our  liberty— 
and  which  gives  every  person  under  onr  glorious 
government  the  right  to  appeal  to  a  judicial 
tribunal  when  restrained  of  his  liberty,  and 

{irivileged  to  have  the  party  m  whose  custody  be 
B  detained  directed  to  produce  his  body,  and 
show  by  what  rigbt  or  authority  of  law  he  is 
depriving  him  of  liis  liberty."  ' 

At  another  place  in  the  opiidon,  tbe  learn- 
ed Justice  said : 

"If  a  defendant  Is  unjustly  accnsed,  or  Il- 
legally charged,  or  restrained  of  his  liberty,  cer- 
tainly justice  demands  that  he  should  not  be 
deprived  of  his  liberty  or  removed  hundreds 
or  thousands  of  miles,  as  the  case  mar  bb 
there  to  wait  or  be  put  on  trial  on  an  lll^al 
charge.  The  sooner  his  detention,  if  It  be  il- 
legal, is  so  ascertained,  the  better." 

The  right  of  this  court  to  go  behind  tlie  ^ 
executive  warrant  and  Inqolte  Into  the  va-  *. 
Udlty  of  the  papers  upon  which  or  bj  reason 
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of  wUch  the  eMCUUTO  wanrant  Isaaed  was 
«mhiriged  in  the  case  of  Ex  Parte  Water- 
man, sopra.  Tbere  is  no  question  going  to 
ttie  validity  of  papers  or  procee<Ung8  pre- 
tlmlnarr  to  tbe  lasoaiMe  of  an  executive  war- 
rant for  one  charged  aa  being  a  fugitive  from 
justice  more  vital  or  significant  to  the  yrhole 
proceeding;  than  the  jurisdiction  of  the  court 
or  tribunal  out  of  which  tbe  original  accosa- 
Hon,  informatlfHi,  or  indictment  Issued.  If 
it  be  an  iindlq;iuted  fact*  such  as  we  dean 
It  in  ttOs  case,  that  the  court  out  of  which 
the  indictment  Issued  was  and  la  devoid  of 
Jorisdiction  to  try  tbe  petitioner  on  the  ac- 
cusation thus  filed;  if,  as  a  matter  of  fact, 
that  «mrt,  under  the  rule  laid  down  by  the 
Supreme  Court  of  the  state  of  North  Caro- 
lina (State  T.  Patterson,  supra),  would  be 
precluded,  for  want  of  jurisdiction,  from 
passing  judgment  on  this  defendant  on  the 
Indictment  thus  filed,  In  view  of  the  fact 
Oiat  the  ofTense,  if  any,  was  not  committed 
within  the  county  In  which  that  court  has 
jurisdiction — we  find  ourselves  constrained  to 
reassert  the  rule  so  ably  laid  down  by  the 
learned  Jurist  In  Qie  caise  of  Ex  parte  Water- 
man, supra,  to  the  effect  that  justice  de- 
mands that  the  petitioner  should  not  be  re- 
moved hundreds  or  thousands  of  miles,  as 
the  case  may  be,  there  to  wait  the  action, of 
1  court  which  must  eventually  declare  its 
own  ladt  of  jurisdiction. 

(1)  It  la  well^tled  law  that  a  person 
soQ^t  to  be  extradited  may  show  upon  a 
proceeding  In  habeas  corpus  that  he  is  not  a 
fbgltlTe  from  justlca  In  the  recent  case  of 
>^  parte  Kuhna,  snpra,  we  held  that  where 
tbe  petitioner  at  the  time  of  leaving  the  state 
of  Pennsylvania  was  not  in  default  under 
the  statute  of  that  state  "making  it  a  mls^ 
demeanor  for  a  husband  and  father  to  desert 
and  neglect  to  support  his  wife  or  child,"  his 
mbaequent  neglect,  while  a  citizen  of  another 
state,  to  support  his  family  In  the  demanding 
state,  would  not  render  him  a  fi^ltive  ftom 
iQstlce  thorefrom. 

[I]  Subject  to  some  posslUe  exceptions, 
Tlthln  which  this  character  of  case  does  not 
fall,  it  is  the  general  rule  that  a  person  must 
be  within  a  state  at  the  time  of  the  commis- 
sion of  acts  conrtltuting  the  offense  in  order 
to  become  a  fugitive  ftom  justice. 

Petitioner  Is  indicted  under  a  section  of 
tbe  Criminal  Code  of  North  Carolina  (Revlsal 
190S,  I  3355),  which  provides: 

"If  any  husband  shall  willfully  abandon  his 
wife  without  providing  adequate  support  for 
ndi  wife,  and  the  children  which  be  may 
bave  b^ottea  upon  her,  he  shall  be  guilty  of  a 
miademeanor." 

Ill  It  appears  from  the  evidence  introdne- 
ed  upon  the  hearing  of  this  case  without  con- 
tllct,  that  the  petitioner  was  under  18  years 
ot  age  at  tbe  time  of  his  marriage,  and  la 
itUl  a  minor;  that  the  i>etltioner  was  at 
sndi  time,  ever  since  has  been,  and  Is  now, 
without  means  and  dependent  upon  his  te- 
ther for  support;  that  after  the  marriage. 


defendant  and  his  wife,  who  was  near  bis 

own  age,  went  to  live  at  -Raleigh,  where  peti- 
tioner attended  school;  that  it  was  the  de- 
sire of  petitioner's  fatlier  that  petitioner  com- 
plete his  education,  and  it-  would  seem  to 
have  been  the  understanding  of  all  parties 
that  petitioner  vras  to  complete  his  educa- 
rion  at  his  father's  exp«ise  before  assuming 
the  burdens  of  providing  for  his  temlly ;  that 
after  residing  some  months  at  Raleigh,  it 
was  mutually  agreed  between  petitioner  and 
bia  wife  that  p^Uoner  should  go  ttf  Pough- 
keeiwie.  N.  and  continue  hla  studies  there 
at  bis  father's  expense ;  that  at  the  time  ot 
petitioner's  departure  for  Poughkeepi^e,  the 
relations  ct  the  parties  were  harmonloas  and 
so  continued  for  some  time  thereafter ;  that 
at  the  time  peUtlonw  left  the  state  of  North 
Carolina  he  had  no  intoition  of  permanently 
separating  from  bis  wife  or  abandoning  her ; 
that  if  petitioner  formed  an  Intent  to  aban- 
don bis  wife  and  child,  such  intent  was  form- 
ed sinue  considerable  time  after  he  had  left 
the  state  of  North  Car(^lna. 

This  case  in  some  respects  Is  sni  generis, 
but  from  the  fact  that  the  petitioner  left  the 
state  ot  North  Carolina  under  the  drcmn- 
stancee  disposed  without  conflict  In  the  evi- 
dence, I  am  of  tiie  opinion  that  he  is  not  a 
fugitive  from  justice  within  the  law  of  ex- 
tradition, and  Is  entitled  to  his  discharge. 

From  the  foregoing  it  follows  that  the  writ 
of  habeas  corpus  heretofore  issued  by  this 
court  should  be  pezpetuatedt  and  that  peti- 
tioner should  be  dis^an^  from  custody. 

It  is  BO  ordered. 

NOBCROSS,  a  X,  and  COLEMAN,  J.  We 
concur  In  the  order,  and  in  ao  much  of  the 
foregoing  opinion  as  holds  that  petitioner  Is 
not  a  fugitive  from  justice. 


STATE  V.  glare:    (No.  1909.) 
(Supreme  Court  of  Nevada.    June  1,  1015.) 

1.  Croiinai.  Law  *=>741,  7*2— TbhaIt-Cbbd- 
IBILITT  OF  WiTNZSSEB— iJUBSnON  FOB  JUXT. 

The  credibility  of  witnesHS  In  a  criminal 
cue  and  the  weight  to  be  given  their  testbnraiy 

is  ezcluiively  for  the  jury. 

[EM.  Note.— ror  other  caees,  see  Criminal 
Law,  Cent.  Dig.  »  1098.  1138.  1221,  1706, 
1713.  1716,  1717.  1T1»-I7a,  172?,  ITOS;  Dee. 
Dig.  «B»741,  742.) 

2,  Criminal  Law  «=3865  —  Misconouor  or 
Pbesidiho  Jodgb— Evidence. 

Where  the  guilt  of  accused  charged  with 
murder  depended  on  whether  there  was  a  prior 
understanding  between  bint  and  a  third  person 
who  fired  the  fatal  shot,  and  tbe  state  chieSy 
relied  on  the  fact  that  accused  raised  his  hand 
and  aaid  "All  right,"  just  prior  to  the  shot,  to 
establish  concert  of  action,  the  action  of  th« 
court  in  calling  in  the  jury  after  deliberating 
for  Boine  time,  and  ascertaining  that  they  Btood 
numerically  11  to  1,  then  urging  them  to  reach 
a  verdict  if  they  could  conscientiously  do  so, 
stating  that  the  trial  bad  been  a  great  expense 
to  the  county,  and  in  tbe  presence  of  tbe  jury 
denying  accused  an  exception  and  threatttiiog 
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Bceused's  eonnMl  wt^  pnnisfament  for  contempt, 
was  preiudidal  eixor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2008 ;  Dec.  Dig.  «=>865.] 

Api>eal  from  Dlstxlct  Court,  Humboldt 
County;  W.  H.  A.  Pike,  Judge. 

On  rebearlng.  Granted.  Judgment  and 
order  reversed,  and  cause  remanded  for  new 
trial. 

For  former  (q^Inion,  see  36  N«t.  472,  13S 
Pac.  1083. 

P.  A.  McCarran,  of  Carson  City,  and  W. 
D.  Jones,  of  Beno,  for  ai^ellant  B.  C. 
Stoddard,  Atty.  Gen.,  for  tb»  State. 

NOBOROSS,  C  J.  Judgment  upon  a  con- 
viction of  murder  In  tbe  second  d^ee  was 
affirmed  In  the  former  tqplnlon  and  dedsLon 
of  this  eottrt,  reported  In  86  Ner.  472,  136 
I^c.  1083.  Behearlng  was  gmnted  that  for- 
tber  consideration  might  be  given  to  the  cave 
whldi  presented  a  number  of  close-  questlonB, 
particularly  In  i^erence  to  the  action  of  the 
court  In  calling  in  the  jury  after  it  had  re- 
tired to  deliberate  upon  Its  verdi^  and  the 
proceedings  thereafter  following. 

Fot  ctmTenience  of  consideration  ve  will 
again  recite  that  portion  of  the  record  as 
It  appears  in  the  former  <^nion: 

"After  the  Jury  bad  retired  for  deliberation, 
and  had  remained  out  Beveral  bouts  without 
reachins  a  verdict,  they  were  called  into  the 
courtroom,  and  the  following  proceedings  were 
had: 

The  Court:  Well,  now,  I  do  not  want  yon  to 
state  how  yon  stand  except  numerically.  Xou 
understand  that  it  is  numerals.  Don't  want 
you  to  state  to  me  how  you  stand — ^oot  what 
you  are  in  favor  of.  Understand? 

Mr.  Foreman:  Yes,  sir. 

The  Court:  But  I  want  to  know  how  you 
atand  numerically.   Now,  be  careful   Is  it- 
Does  the  balance  stand  6  to  6,  or  8  to  4,  or  3 
to  9,  or  something?    What  is  the  result  of 
your  last  ballot,  without  stating  what  it  was? 

Mr.  JB^oreman :  I  understand ;  11  to  1. 

Tbe  Court:  Well,  that  looks  easy.  If  it 
is  in  that  condition,  and  there  Isn't  anything 
you  want  of  tbe  court.  Is  there,  that  you  know 
of? 

Mr.  Foreman:  No,  I  don't  think  there  is. 
-  nie  Court:  I  do  not  want  any  of  you  to 
understand,  gentlemen,  that  I  vHsb  to  sug- 
gest in  the  slightMt  degree  as  to  what  your 
verdict  should  be.  That  is  furthest  away  from 
my  mind.  All  I  want  to  say  to  you— ^  re- 
mmd  you— that,  if  y6u  can  conscientiously  do 
80,  it  is  your  duty  to  readi  an  agreement  as 
to  something  or  other.  The  trial  bas  been  on 
here  now  since  the  2Sth  day  of  April,  consum- 
ing something  over  or  about  three  weeks  of  the 
court's  and  attorneys*  time,  and  has  cost  Hum- 
boldt county  a  vast  sum  of  money.  Now,  If  you 
can  possibly  conacientloualy  agree  upon  a  ver- 
dict, it  is  your  duty  to  do  so.  Tbt  sheriff  will 
take  you  to  dinner  in. about  half  an  hour,  and 
I  want  yon  to  retire  to  the  jury  room  and  go 
to  work. 

Mr.  McCarran:  If  the  court  please,  let  the 
■record  show  that  upon  tbe  part  of  tbe  defense 
we  save  an  exception  now  to  the  remarks  of  the 
court  as  trying  to  induce  the  jury  to  arrive  at 
a  verdict  by  offering  them  Inducements  along 
the  lines  of  the  expense,  which  ia  prejudicial 
to  the  defendant. 

Tbe  Court:  Well,  the  record  will  show  that 
tbe  attorney  Is  out  of  order,  and  has  no  right 


to  take  an  exception,  and  the  ezeeptloD  wUl 

not  be  allowed. 

Mr.  McCarran :  Well,  we  will  try  and  have 
Qiat  exception  allowed. 

Tbe  Court:  If  tbe  attorney  is  not  venr  care- 
ful, he  will  be  in  contempt  of  eourt.  Let  the 
record  show  that.  You  may  retire  to  the 
Jury  room,  gentlemen.  Defendant  may  be  re- 
manded." 

[t,2]  We  have  been  asfeed  to  reconsider 
this  phase  ot  the  case,  particularly  In  view 
of  the  evidence  offwed  np<m  tbe  part  of  the 
state  to  sustain  a  conviction.  While  the  qoes- 
tion  €t  insufBclency  of  the  evidence  to  Jus- 
tify the  verdict  Is  not  raised  upon  the  record, 
it  Is  (Mmtended  that  the  evidence  la  far  from 
establishing  guUt  with  any  considerable  de- 
gree of  cwtainty,  and  Is  of  vaxSi  a  duracter 
that  any  error  upon  the  put  of  the  court 
shoidd  be  regarded  as  soffldent  to  have  turn- 
ed tbe  halance  against  the  defendant ;  that 
the  conduct  of  the  court  in  the  particular 
mendfmed.  In  view  of  tbe  evidence,  ous^ 
to  be  regarded  as  soffldently  prejudicial  to 
warrant  a  reversal 

Without  reviewing  the  evidence  at  length 
and  recognising  the  well-settled  mle  ttiat 
the  credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony  is  en- 
tirely a  matter  for  the  Jury,  it  la  pnqjer  to 
say  that  the  evidence  ag^nst  the  defendant 
was  largely.  If  not  entlrdy,  circumstantial. 
It  was  the  theory  oC  the  state  that  a  con- 
spiracy had  been  formed  between  tbe  appel- 
lant and  three  others,  who  were  associated 
in  the  location  of  certain  mining  property,  to 
kill  Sol  Heudra,  who  with  his  two  brothers 
and  some  other  parties,  also  claimed  title 
to  the  property.  The  decedent,  together  with 
three  other  parties,  had  gone  upon  the  ground 
to  do  the  annual  labor  upon  the  claims. 
They  were  met  by  the  appellant  and  two  of 
bis  associates.  The  appellant  protested 
against  the  work  proceeding. 

A.  M.  WtlUams,  one  of  the  principal  wit- 
nesses for  the  state,  gave  the  following  tes- 
timony concerning  the  Immediate  drcnm 
stances  of  the  shooting: 

"When  we  got  there,  I  told  Mr.  Hendra  and 
my  son  to  go  to  work.  •  •  •  Clark  said, 

'Now  yon  have  gone  to  work,  now  I  have  got 
you  right  where  1  want  you.  Now,  come  over 
to  the  tunnel  and  I  will  unlock  that  for  you.' 
I  then  left  them  standing,  myself  left  Clark, 
Fuller,  Coak,  along  with  my  own  party,  stand- 
ing near  the  dump,  with  Mr.  Ilendra  at  work, 
and  stepped  up  above  the  cut  and  dump  to  tbe 
place  where  there  had  been  work  done  last 
year.  *  *  *  I  then  turned  around  and  start- 
ed back  down  the  hill,  and  I  saw  this  man. 
Clark,  raise  his  hand  that  way  (Indicating) 
and  say  'All  right.'  The  next  thing  I  knew 
I  heard  the  spat  of  a  hall  and  the  whistle  of 
a  bullet,  and  then  heard  tbe  report  of  the 
gun  or  rifle.  •  •  *  When  I  heard  the  report 
of  tbe  gun  I  looked  up  the  hill  and  I  saw  a  man 
running  with  a  rifle  In  his  hand.  He  was  run- 
ning toward  tbe  tunnel  and  the  ore  bouse  and 
the  dnxnp  of  the  Tulula  mine.  I  heard  my  son 
say  to  Clark,  'You  have  killed  a  man,  now,  t^ 
those  men  to  shot  (stop)  abooting.'  Clark  luk- 
mediately  holloed  'Hey,  what  tbe  hell  are  you. 
fellows  doing  up  there?*  He  was  then  run- 
ning, Clark  was,  with  Fuller  and  Ooak,  toward 
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fliis  taond  and  a«  ore  bouse  and  damp,  the 
old  damp  of  the  Talala  mine  where  their  tent 
WHS.  Thej  disappeared  over  the  hill  very 
quM^,  and  tfa«  man.  Fuller,  came  back  oTer 
tne  hill  after  be  had  dieapeared,  he  came  back 
over  again,  back  to  within  oO  or  60  feet  perhaps 
of  where  we  were,  and  asked  if  there  waa  any- 
body hart,  when  Mills  told  him,  'you  can  see 
for  jonradf,  the  man  ia  dead.* " 

Whether  det^daht  was  goUty  of  tbe  of- 
fense charged  depended  upon  whether  there 
was  a  prior  understanding  between  defend- 
ant and  the  man  who  fired  tbe  shot  from  the 
top  of  the  hill  some  160  yards  away.  Hie  cir- 
ciunstauce  that  the  appellant  raised  his  b«nd 
and  said  "All  right,"  juat  prior  to  the  shot. 
Is  the  main  drciunstance  In  the  case  relied 
upon  by  tbe  state  to  establish  concert  of  ac- 
tion between  the  defendant  and  the  one  who 
actually  fired  tbe  shot.  A  great  deal  of  tes- 
timony In  the  record,  which  Is  very  rolnmlf 
nous,  is  directed  to  this  drcnmstance.  The 
man  who  fired  tbe  shot  appears  never  to 
have  been  apprehended.  The  defendant  and 
his  two  companions  surrendered  themselTes 
to  the  ofilicers. 

Considering  the  question  whether  alleged 
Improper  conduct  upon  the  part  of  the  dis- 
trict attorney  in  argument  to  the  Jury 
amounted  to  prejudldal  error,  in  the  recent 
case  of  State  t.  Clancy,  88  Nev.  — ^  147  Pac. 
449,  451,  we  said: 

"In  any  case,  whether  remarks  of  the  prosecut- 
ing  attorney  in  argument  amounts  to  reversible 
error  depends  somewhat  upon  the  wliole  record 
in  the  case." 

The  same  reasoning  eppMes  to  alleged 
misconduct  upon  the  part  of  the  trial  judge. 
Slight  misconduct  in  one  case  might  Justify 
a  reversal,  when  in  another  case  where  the 
evidence  of  guilt  was  far  more  convincing, 
a  conrt  might  properly  bold  It  insufficient  to 
consOtute  prejudicial  error.  Misconduct 
may,  however,  be  so  gross  that  courts  will 
set  aside  a  verdict  notwltbstandli^  the  evi- 
dence of  guilt  is  quite  apparent,  where  such 
conduct  virtually  destroys  defendant's  con- 
stitutional right  to  a  fair  and  impartial  trial. 
State  V.  Schneiders,  259  Mo.  319,  168  S,  W. 
004.  With  this  latter  cbaracter  of  cases, 
however,  we  are  not  concerned  upon  this  ap- 
peaL  TTie  views  heretofore  expressed  upon 
the  question  under  consideration  if  changed, 
and  we  tblnk  they  should  be,  should  turn 
upon  the  fact  that  in  this  case  the  evldehce 
of  guilt  is  not  so  potential,  but  that  slight  er- 
ror may  have  prejudiced  the  defendant  In 
his  sobstantlal  rights. 

Presenting  a  situation  somewhat  BimUar 
to  that  Involved  in  th'e  case  at  bar,  la  tbe 
case  of  Burton  v.  United  States,  198  U.  S. 
2S3,  2&  Sup.  Ct.  243,  49  L.  Eld.  482.  We  quote 
the  fonowlng  excerpt  from  the  opinion  of  the 
coart  by  Mr.  Justice  Pcckham  In  that  case: 

"Balanced  as  the  case  was  in  the  minds  of 
tme  of  the  jnrora,  doubts  exiBting  as  to  the 
defendant's  guilt  in  the  mind  of  at  ieaat  one, 
it  waa  a  case  where  tbe  most  extreme  eare  and 
caution  were  necessary  in  order  that  the  legal 
tights  of  the  defendant  should  be  preserved. 
*  *  *  W«  must  say  In  addition,  dnt  a  prac- 


tice onriit  not  to  grow  up  of  hiqulrlng  of  A 
jury,  wnen  brought  into  court  l>eoiaBe  unable 
to  agree,  how  the  jury  is  divided ;  not  meaning 
by  such  question,  how  many  stand  for  cuuvic- 
tioQ  or  how  many  stand  for  acquittal,  but  mean- 
ing tbe  proportion  of  the  division,  not  which 
way  the  dmsion  may  be.  Such  a  practice  Is 
not  to  b«  commended,  because  we  cannot  see 
how  it  may  be  material  for  the  court  to  under- 
stand tbe  proportion  of  division  of  opinion 
amons  the  jury.  All  that  the  judge  said  in 
regard  to  the  [mtpriety  and  duty  of  the  jnry 
to  fairly  and  honratly  endeavor  to  agree  could 
have  b*«n  said  vriOiout  asking  for  tne  fact  as 
to  the  pi^portfon  of  their  division;  and  we 
do  not  tnink  that  tbe  proper  adminlHtration  of 
tbe  law  requires  such  knowledge  or  penoita  such 
a  question  on  the  part  of  the  presiding  judge. 
Cases  may  easily  be  imagined  where  a  prae- 
tlea  of  this  kind  might  lead  to  Improper  uifln- 
ences,  and  for  tUs  reason  It  ought  n<tt  to  ob- 
tain.'' 

See,  also,  Peterson  t.  United  States,  213 
Fed.  020.  130  G.  C.  A.  398. 

In  the  case  at  bar  the  jury  had  not  re- 
ported that  they  were  unable  to  agree  nor 
had  requested  further  instructions.  When 
brought  into  court  upon  the  order  ^  the 
judge  and  interrogated  aa  to  how  tbey  stood 
numerically,  they  were  Inftmned  1^  the  Jn^e 
that  the  situation,  as  [ffesented  by  the  an- 
swer of  the  foranan  that  Um  jury  stood  11 
to  1,  "looks  easy,  tt  It  Is  In  that  ctrnditlon." 
The  Jnry  Is  thai  reminded  ot  the  sreat 
amount  of  time  oonsmued  In  the  trial,  and 
that  It  ''has  cost  Humboldt  county  a  vast  som 
of  money."  An  attempt  upon  the  part  ot 
counsel  to  Interpose  an  exe^tioa  to  the  r»> 
marks  of  the  conrt  la  met  wtth  tbe  atatement 
that  tbe  counsel  la  ont  of  order  and  not  en- 
titted  to  take  an  ezc«ptlon,  and  that  the 
same  would  not  be  allowed.  Persistence  upon 
the  port  of  connwd,  that  his  exception  should 
be  allowed,  la  met  wltb  the  anggestlon  that 
the  ouidnct  vi  the  attonugr  la  bordering 
doeely  cm  contempt. 

While  It  Is  true  that  the  trial  judge  ad- 
vised tbe  jnry  that  he  did  not  In  the  slight- 
est degree  wish  to  suggest  what  the  verdict 
shonld  be,  and  that  it  was  the  duty  of  the 
mCTibers  of  tbe  jury  to  i^free  upon  a  verdict 
if  they  consdentlously  could  do  so,  It  is  also 
true  Oiat  the  judge  ezpresaed  his  i^dlnlon 
that  the  fact  that  the  jury  stood  11  to  1 
"looka  aaay."  Tbis  ^wesslait  taken  in  c<ni- 
nedlon  with  tbewnpba^  placed  on  the  time 
consumed  In  tbe  trial  and  that  It  had  cost  the 
county  "a  vast  sum  of  money,"  would  nat- 
urally have  a  traidency  to  weigh  wltb  con- 
BldeKalde  force  nptm  tbe  jnry,  and  e^edally 
upon  tbe  mind  of  a  dugle  member  who  might 
naturally  feel  called  upon  to  cast  Into  the 
scale  as  against  the  def^dant  tbe  time  and 
expense  ot  the  trial,  and  that  It  looked  eav 
to  tbe  judge  tbat  tbe  1  ought  to  acne  with 
the  other  11.  It  Is  not  always  tme  that  the 
"one  obstinate  juryman"  Is  wrong  and  tbe 
other  11  are  right,  and  it  is  not  any  too  clear 
that  such  is  the  fbct  in  tbis  case.  It  la  a 
right  xuBTanteed  to  a  defwdant  on  trial  tot 
a  criminal  fritense  tbat  be  shall  have  the  judg- 
ment  of  12  men  uninfluenced  by  matters  for- 
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tign  to  tbe  evldenoe  admitted  at  tiie  trial. 
When  the  action  of  the  trial  Judge  in  the 
matter  complained  of  Is  considered  In  con- 
nection with  the  entire  case,  we  do  not  feel 
Justified  in  saying  that,  notwlthBtandlng,  the 
defendant  was  not  prejudiced  thereby. 

The  other  questions  considered  upon  the 
former  hearing  we  deem  correctly  detw- 
mined. 

The  Judgment  and  order  are  reversed,  and 
the  case  remanded  for  a  new  trial. 

COLEMAN,  J.,  ooncors. 


ZELAVIN  T.  TONOPAH   BELMONT  DE- 
VELOPMENT 00.    (No.  2144.) 
(Sapreme  Court  of  Nevada.    Jane  1015.) 

1.  WrrirassEs  ^26S— Cbobs-Esamination— 
Scope. 

In  a  persooal  InJary  action,  wherein  one 
element  of  plaintHTs  damages  was  inabilit?  to 
work,  exclusion  of  evidence  as  to  tiie  name  of 
a  person  from  whom  he  borrowed  a  certain 
sum  of  money  wbb  erroneous. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  931-948.  959;  Dec  Dig.  «s»268j 

2.  Mastbb  and  Sbbvant  «=9270  — Injitbies 
TO  Sbbvaht  —  State  Mining  Ihspbotioh 
Bttixs. 

In  a  miner's  action  for  Injuries,  rules  post- 
ed at  the  mine,  several  mouths  after  the  injury, 
by  the  state  miuing  Inspector,  were  not  ad- 
missible in  evidence  by  the  mere  fact  tbttt  they 
were  similar  to  tbe  ones  posted  by  defendant  be- 
fore the  time  of  the  Injury. 

[Ed.  Note.— For  other  cases,  sec  Master  and 
Servant.  Cent  Dig.  U  913-927,  932;  Dec  Dig. 

«=»2:o.i 

8.  Tbiai.  4=9242— iHSTBUCTZons—MiSLEAnnva 

INSTRUCTIONS. 

The  giving  of  an  instmction,  slthouzh  em- 
bodying a  correct  rule  of  law,  is  reversible  er- 
ror, where  it  baa  a  tendency  to  mislead  the  jury. 

[Ed.  Note.>-For  other  cases,  see  Trial,  Owt 
Dig.  S8  509-576;  Dec  Dig.  «=)242.] 

4.  Mastbb  and  Servant  ®=9203— Pxa.cb  of 
Work- Assumption  of  Risk. 

Where  a  servant  Is  employed  in  perform- 
ing labor  which  Decessarily  changes  tbe  cbar^ 
acter  of  tbe  place  for  safety  as  the  work  pro- 
jcresBPs,  and  is  consequently  likely  to  become 
dangerous  at  any  time,  he  assumes  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
ServBDt.  Cent  Dig.  H  S38-64B;  Dec  Dig.  ^ 

203.] 

5.  Mastbk  and  Skbvant  ^928^Injusii:s  to 
Sesvant— Actions— Questions  fob  Juby. 

In  a  miner's  action  for  injuries  from  a 
falling  rock,  evidence  held  to  make  tbe  ques- 
tion as  to  whether  he  himself  loosened  it  one 
for  the  jury. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dik.  1089,  1090,.  1092-1132 ; 
Dec  Dig.  «=>2S9.] 

6.  Tbiai,  «ss>255— Instbuotions— Rbquestb— 
Kecessitt. 

If  a  defendant  in  a  personal  injury  action 
desires  an  Instruction  on  the  question  of  con- 
tributory negligence,  be  must  request  it. 

\E6.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  SS  627-641:  Dec.  TAg.  «=»255.] 

7.  Tbiai.  4=>20^1nstbuctioh8— Theobizs  of 
Case. 

■  Where  tbe  parties  on  trial  each  proceeded 
on  a  different  theory  of  tlie  case,  the  court 


must  give  instructions  applicable  to  both  tfaa* 
oriea  upon  request 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fi  477-479;  Dec  Dig.  «s»203.] 

&  Tbial  «=>252  —  iNSTBUcnoNS  —  Evidence 

TO  Suppobt. 

In  a  minei*s  action  for  injuries  by  a  fall- 
ing rock,  an  instruction  upon  the  fellow  serv- 
ant doctrine  Is  erroneous,  where  there  Is  no 
evidence  to  support  it 

[Ed.  Note.-4'or  other  caseaL  see  Trial  Cent. 
Dig.  H  50S.  096-612;  Dec  Dig.  «=b2^ 

9.  Tbiai.  ^2S3  —  InbtbuctIoks  —  Thbobikb 
OF  Case. 

An  instruction  which  takes  from  the  con- 
sideration of  the  jury  dtiendanl^s  theory  at 
the  case  la  erroneous. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
D£g.  11613-623;  Dee.  Dig.  «si2S3.] 

10.  Witnbsses  9^17— Wbioht— Cbidibzi.1- 
rr  OF  Witness. 

If  the  jury  believe  frotn  tbe  evidence  that 
a  witness  has  willfully  sworn  falsely  as  to  ma- 
terial mattera,  they  are  at  libnty  to  disregard 
his  entire  testimony,  except  as  cmndmated  by 
other  credible  evidence. 

[Ed.  Note.- For  other  cases,  see  Witnesses, 
Cent.  Dig.  S&  1080-1063;  Dec  Dig.  e=»317.] 

11.  Tbial  *=»255— Instbuctions— Necessitt 

OF  REQtnCSTB. 

Since  the  defense  of  contributory  negli- 
gence may  be  abandoned  at  any  time  duriug 
the  trial.  It  is  not  obligatory  upon  the  court 
to  give  inatructiOQS  thereon.  In  absence  of  re- 
quest. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  627-641:  Dec  Dig.  «=»255.) 

12.  Tbial  «=>242  —  iNSTBUonoNa— Misxxad- 

INO  iNSTBtrCTIONB. 

A  requested  instruction,  whidi  Is  mislead- 
ing, is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Oant 
Dig.  IS  669-B76;  Dec  Dig.  «»242.] 

13.  Costs  ®=9l85— Attendaitob  of  Witnkss- 
Eft— Miueaob. 

Under  Rev.  Laws,  |  6481,  providing  tiiat 
no  person  shall  be  required  to  attend  as  a  wit- 
ness out  of  the  county  in  which  he  resides,  un- 
less the  distance  be  less  than  30  miles  from  his 
residence,  the  mOe^e  of  witnesses  residing  in 
anotbra-  county  more  than  80  nUles  from  tlM 
place  of  trial  cannot  be  taxed  as  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
IMg.  S{  739-743;   Dec.  Dig.  «=>186.] 

14.  Costs  ^=»184— Witness  Fees— Authobi- 
TT  TO  Tax. 

Witness  fees  may  only  be  taxed  when  ex- 
pressly allowed  by  legislative  enactment 

[Ed.  Note.-^For  other  cases,  see  Costs,  Cent 
Dig.  SS  715-730;  Dec  Dig.  «:»184.] 

15.  Costs  €=>1&4— Witnbsbes— Peb  Diem. 

.  Although  a  party  is  not  entitled  to  tax 
mileage  on  .account  of  witnesses  attending  court 
out  of  the  county,  he  may  nevertheless  recover 
their  per  diem  for  the  days  th^  were  upon  the 
witness  stand. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig,  SS  715-736 ;   Dec  Dig.  «=>184.1 

16.  Costs  ^=»185—Witkesse8— Mileage. 
Where  it  does  not  appear  on  a  motion  to 

retax  cost  that  wltoesses  from  a  foreign  state 
were  not  served  at  the  state  line,  their  mileage 
may  be  recovered  from  such  line. 

[Ed.  Note.— For  other  cases,  see  Coats,  Gent 
Dig.  SS  739-743;  Dec.  Dig.  ®==>185.] 

Appeal  from  Dlstrtct  Court,  Washoe  Coun- 
ty; Cole  I*.  Harwood  and  A.  N.  Salisbury. 
Judges. 
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Artlon  b7  Peter  Zelavlii  against  the  Tono- 
pah  Belmont  Development  Company.  From  a 
jaigiamt  for  plaintiff,  defendant  igppeals. 
Beraaed.  and  new  trial  granted. 

H.  H.  Brawn,  J.  H.  Erans.  and  B.  B. 
Cooke,  an  (tf  Tumopab,  for  appellant  X>13^ 
ft  HlDer,  of  Beno,  for  xmpvaaieBiL 

COLEMAN,  J.  On  Jnljr  21,  1918,  tbe  d«- 
fendant,  being  dednms  of  enlarging  a  station 
M  flte  ISOO-foot  lev^  ot  Its  mine  at  Tomniab, 
sent  the  plaintiff,  an  experienced  nuwAlne 
nan,  to  the  place,  wttta  InstmcHmia  to  do  cer> 
tain  work.  He  drilled  all  of  that  day,  and 
Just  befbre  going  off  ahlft  fired  Q»  holes. 
Tbe  next  day  be  waa  aet  to  work  25  or  90 
feet  from  where  he  had  worked  on  the  21at, 
and  after  drilling  One  bole  and  about  a  oon- 
ple  of  tndwa  (tf  another  a  rock  slid  down  and 
Injured  him.  Be  waa  taken  to  the  snrfiic^ 
wfaere  he  recced  "first-aid  treatment"  from 
B  doctor  who,  he  aUegea,  rendered  tbe  aerr- 
lees  at  the  request  at  tbe  defendant  Plain- 
tiff protested  against  this  doctor  treating 
bim,  bat  finally  submitted,  after  which  he 
left  tbe  mine.  The  next  day  he  employed  an- 
other doctcff,  who  then  dlscorered  that  the 
arm  waa  Infected. 

Plaintiff  brought  anit  in  the  Second  Jnffi- 
dal  district  court  In  and  ft>r  Washoe  county, 
to  recorer  damages  for  his  alleged  Injuries. 
The  complaint  stated  two  causes  of  action ; 
tbe  first  being  tot  injuries  recelred  in  the  mine 
for  alleged  ne^igoiee  of  defiendant  for  fail- 
ure to  provide  a  reasonably  saf6  place  In 
vhlcfa  to  woric,  and  the  second  few  allied 
negligence  In  fumisUng  plaintiff  an  unskilled 
and  negUsent  doctor  to  glre  him  "flrst-«ld 
treatm«t-**  The  answer  denied  all  the  al- 
l^Uons  ot  negligence  and  i^eaded  assumed 
ride  and  contributory  negligence  on  the  pert 
of  plaintiff,  to  wh!(^  there  was  a  reply. 
There  waa  la  Mai  befbre  a  Jniy,  which 
broQ^t  in  a  verdict  for  the  plaintiff.  Judg- 
ment was  rendered  on  the  rerdict,  and  de- 
fendant appeals. 

[1]  It  is  ccmtended  Oat  the  trial  court 
erred  in  sustaining  an  objection  to  a  gneBtlon 
as  to  the  names  of  the  persons  from  whom 
plataitlff  testified  he  had  borrowed  |S00.  It 
was  idalntiff's  contention  at  the  trial  that  be 
bad  been  unable  to  work  since  he  was  injur- 
ed, and  that  he  borrowed  this  sum  to  live 
opon.  His  inability  to  woift  was  niged  as  a 
^oper  matter  for  the  conrideratlon  of  the 
Jury  in  fixing  damages,  and  as  the  testimony 
vas  material  on  that  point  Qie  defendant 
was  entitled  to  know  the  names  of  the  per- 
sons of  whom  plaintiff  claimed  to  have  bor- 
rowed the  money ;  tor.  It  it  could  hare  been 
■hown  that  he  did  not  in  fact  borrow  the 
money,  it  would  have  tended  to  discredit  his 
testimony  to  the  effect  that  be  had  been  una- 
ble to  work.  Hie  objection  should  not  have 
been  sustained. 

[I]  Tbe  couct  did  not  err  in  suatalidiig 
plaintiff's  objection  to  Defendant's  Exhibit  8, 
wbldi  waa  a  aet  of  rules  promulgated  and 


posted  at  the  mine,  several  montha  after  tbe 
Injury,  by  the  state  mining  inspector.  The 
mere  fact  that  these  rules  were  rimUar  to 
ones  posted  by  defendant  did  not  Justify  their 
admission,  to  ahow  the  reasonableness  of  the 
rules  posted  by  defendant  The  defendant's 
theory  Is  that  It  had  a  right  to  call  the  min- 
ing In^iector  to  testify,  and  ccnuequently 
should  have  been  permitted  to  Introduce  the 
rules  which  he  had  promulgated.  Unqnes- 
tlonably  defendant  bad  the  right  to  call  the 
mining  Inqitector  as  a  witness;  but  In  that 
event  plaintiff  would  have  had  a  right  to 
cross-examine  him  as  to  his  experience  and 
knowledge  of  mining,  which  could  not  have 
been  done  If  tbe  exhibit  bad  hew  admitted. 

[3]  FlaintUrs  second  cause  of  action,  which 
was  based  upon  the  alleged  negligence  of  the 
doctor  In  giving  tbe  "flrst-ald  treatment"  was 
vtduntarlly  dUmlssed  by  plaintiff;  but  ^ot- 
withstanding  the  dlamlssal,  the  coart,  at 
plalntUTs  request  and  over  defendant's  objec- 
tion, instructed  tbe  Jury  that  If  It  found  that 
plaintiff  was  injured  through  the  n^llgenoe 
of  the  defendant  the  defendant  was  not  re- 
lieved of  liability  because  of  the  fact  that  tbe 
Injuries  had  been  Increased  through  the  neg- 
ligence of  the  doctor  who  gave  the  "flrst-ald 
treatment"  While  tbe  rule  of  law  declared 
by  the  Instruction  Is  correct  we  think  that  in 
view  of  all  the  circamstances  the  instruction 
may  have  misled  the  Jury,  and  it  should  not 
bave  been  given.  With  tbe  second  cause  of 
actioii  out  of  the  case,  it  would  have  been 
simple  enough  to  Instruct  the  Jury  ttiat  if 
plaintiff  was  Injured  through  tbe  negligence 
of  the  defendant,  plaintiff  was  entitled  to  re- 
cover damages  actually  suatalned  by  reason  of 
defendant's  n^ligence.  Had  plaintiff  been  in- 
jured by  a  runaway  team  while  being  taken  to 
the  hosi^tal,  through  no  fault  of  defendant  it' 
would  not  have  been  necessary  for  the  cou^ 
In  its  Instructions  to  allude  to  the  Injury  re- 
ceived by  plaintiff  while  on  his  way  to  the 
hospital,  and  to  have  done  so  would  have 
been  error.  Tet  the  two  cases  are  similar, 
except  that  the  one  in  question  in  tbe  case  at 
bar  is  likely  to  have  been  more  prejudicial 
than  an  instruction  in  the  supposed  case  could 
possibly  be. 

[4]  In  seeking  to  reverse  this  case,  wUle 
appellant  concedes  that  it  is  a  general  rule 
that  a  master  must  furnish  his  servant  a  rea- 
sonably safe  place  in  wUch  to  work,  consid- 
ering the  nature  of  the  work  to  be  done,  it 
is  contended  that  tbe  work  which  plaintiff 
was  emplf^red  in  doing  changed  the  character 
of  Uie  place  of  work  as  the  work  progressed, 
and  consequently  plabatlff  must  be  held  to 
have  assumed  the  risk.  It  Is  unquestionably 
the  rule  that  where  a  servant  is  employed  in 
performing  labor  which  necessarily  changes 
the  character  of  the  place  for  safety  where 
the  work  Is  being  done  as  the  work  progres- 
ses, and  consequently  is  Ukely  to  beoome  dan- 
gerous at  any  moment,  be  assumes  the  risk.  1 
BaUey  on  Per.  Injuxy  (2d  Ed,)  p.  280;  Fln- 
alyson  v.  Mining  Co.,  67  Fed.  607^  U  a  a 
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492';  Holland  r.  iDurlmm  O.  &  C.  Co.,  131  Oa. 
716,  63  S.  EL  290 ;  Heald  v.  Wallace,  109  Term. 
346,  71  S.  W.  80 ;  Colly  t.  N.  P.  Ry.  Co.,  85 
Wash.  241,  77  Pac.  202;  Callan  v.  Ball,  118 
Cal.  593,  45  Pac.  1021 ;  Con.  Coal  Co.  t.  Clay, 
CI  Ohio  St  &42,  38  N.  B.  610,  2B  L.  R.  A.  8B6; 
White  on  Per.  Inj.  In  Mines,  S  41 ;  Browne  t. 
King,  100  Fed.  561,  40  O.  C  A.  54B ;  Moon 
Anchor  M.  Co.  v.  Hopkins,  111  Fed.  298,  49  O. 
C  A.  347 ;  Kentucky  Block  Coal  Co.  v.  Nance. 
165  Fed.  46,  91  C.  C.  A.  82. 

tl]  While  we  ag«e  with  appellant  as  to 
the  correctness  of  the  rule  invoked,  yet  If  the 
rock  which  Injured  plaintiff  was  loose  and 
dangerous  when  he,  went  to  the  station  on 
July  2lBt  to  go  to  work,  and  was  not  in  fact 
loosened  by  the  Tery  work  which  the  plaln- 
HfC  was  doing,  plaintiff  woidd,  beyond  doubt, 
be  entitled  to  recover.  Plaintiff  testified  that 
the  shots  which  he  put  In  on  July  21st  were 
not  loaded  taeavlly  oiough  to  loosen  the  rock 
10  feet  away.  The  qaestlon  is:  Was  the 
rock  which  slid  down  and  Injured  the  plain- 
tiff loose  and  dangerous  before  he  went  to 
the  station  to  work,  or  did  he  make  it  loose 
and  dangerons  by  the  work  which  he  did? 
If  it  was  the  former,  the  defendant  is  liable ; 
if  the  latter,  plaintiff  cannot  recover.  Under 
the  evidence  in  the  case  it  is  not  a  Question 
of  law  for  the  court  to  determine,  but  one  of 
fact  for  the  jury.  MlUer  v.  Buliloa-Be<^ 
etc..  18  Utah,  368,  65  Pac.  69 ;  Schlacker  v. 
Mining  Co.,  89  Mich.  253,  60  N.  W.  839 ;  Rail- 
way Co.  V.  Stout,  17  Wall.  657,  21  L.  Ed.  746 ; 
Jones  V.  Railway  Co.,  128  U.  S.  443,  9  Sup. 
Ct.  118,  32  L.  Ed.  478;  Grand  Trunk  Ry. 
Co.  V.  Ives,  144  U.  S.  409,  12  Sup.  Ct  679, 
36  L.  Ed.  485;  111.  Cent  Railway  Co.  v.  Fo- 
ley, 53  Fed.  459,  8  G.  C.  A.  689 ;  Habishaw 
V.  Standard,  etc.,  131  Cal.  430,  63  Pac.  728. 

While  plaintiff's  instruction  No.  1  may  be 
a  correct  statement  of  the  law,  it  is  so  word- 
ed that  it  might  have  been  confusing  to  the 
Jury.  In  tlie  rush  incident  to  a  jury  trial 
the  court  Is  prone  to  accept  instructions  pre- 
pared by  attorneys  when  they  are  substan- 
tially correct  The  matter  covered  by  this 
instruction  should  have  been  stated  In  such 
a  way  as  to  leave  no  donbt  as  to  Its  effect 
upon  the  jury. 

[6]  The  mere  fact  that  plaintiff's  Instruc- 
tion No.  3  did  not  cover  the  alleged  contrib- 
utory negligence  of  [dalntiff  ia  not  error.  If 
defendant  desired  an  Instruction  on  that 
point,  It  should  have  requested  It,  and,  if 
proper,  a  refusal  to  ^ve  It  would  have  been 
prejudicial  error. 

[7]  The  court  did  not  err  in  Its  Instruction 
Na  6.  While  It  was  the  duty  ct  the  court 
to  have  instructed  more  fully  upon  t3ie  re- 
quest of  the  defendant,  the  instruction  was 
correct  in  stating  that  it  was  defendant's 
duty  to  provide  a  reasonably  safe  place  for 
the  plaintiff  to  work  In.  The  plaintiff  pro- 
ceeded upon  one  theory  and  the  defendant 
up<m  anoQier.  Under  such  circumstances 
thQ  court  should  give  Instmctlona  appOIcable 
to  both  theories,  upon  request ;  but  it  Is  cer- 
tainly not  incombent  upon  the  plaintiff  to  re- 
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quest  instructions  applicable  to  defendant's 
theory,  and,  while  the  court  may  of  its  own 
motion  give  Instructions,  its  failure  to  do 
so  is  not  error. 

Instruction  Ko.  8  is  not  subject  to  the  objec- 
tion made.  Of  course,  it  in  erroneous,  should 
we  accept  defendant's  theory  as  being  estab- 
lished by  the  evldoice;  but,  since  the  jury 
might  have  found  the  taiCts  to  be  as  contend- 
ed by  plaintiff,  it  was  certainly  proper. 

[8]  We  think  instruction  No.  10  should  not 
have  been  given.  It  undertakes  to  Instruct 
as  to  the  fellow  servant  doctrine.  There  is 
no  evidenoe  In  the  case  upon  which  to  base 
such  an  Instruction.  If  it  were  shown  that 
a  fellow  servant  had  made  the  station  and 
left  it  in  a  dangerous  oonditlcHi.  and  because 
thereof  plaintiff  was  injured,  the  Instruction 
would  be  applicable;  but  there  Is  no  such 
evidence.  So  far  as  appears  ttom  the  evi- 
dence, the  station  was  made  l<Hig  prior  to 
the  time  when  plaintiff  went  to  work  in  the 
mine. 

[9]  We  think  instruction  No.  11  was  erro- 
neous. While  it  Is  true  that  it  was  the  duty 
of  defendant  to  furnish  plaintiff  with  a  rea- 
sonably safe  place  in  which  to  work,  having 
due  regard  for  the  nature  and  character  of 
the  work,  the  Instruction  practically  takes 
from  the  consideration  of  the  Jury  defend- 
ant's theory  of  the  case,  which  it  should  not 
have  done.  It  should  simply  have  stated  the 
law  as  applicable  to  the  case  from  the  the- 
ories of  both  sidea,  and  let  the  jury  And  the 
facts  and  apply  the  law  as  given  In  the  in- 
structions to  the  facts  as  found. 

In  the  opinion  of  this  conrt  Instruction 
No.  13  should  not  have  been  given.  The  evi- 
dence does  not  show  that  the  timbering  was 
done  in  the  manner  in  which  it  was  for  the 
purpose  of  saving  money.  While  it  may  have 
been  economical  to  put  in  the  timbers  in  the 
manner  in  which  they  were,  testimony  to 
that  effect  is  very  far  from  saying  that  they 
were  put  In  as  they  were  because  it  was 
cheaper  to  do  it  in  that  manner.  There  was 
no  evidence  upon  which  to  base  the  instruc- 
tion. 

[113  Ai^llant  <!omplalns  of  instruction  No. 
14,  relative  to  the  willful  giving  by  a  wltn^ 
of  false  testimony.  In  view  of  the  fact  that 
the  case  must  be  reversed,  all  we  need  to  sdy 
is  that  this  court  In  State  t.  Burns,  27  Nev. 
on  page  293,  74  Faa  aa.  page  884,  approved 
of  the  following  Instruction: 

"You  are  further  instructed  that,  if  tbe 
jury  believe  from  the  evidence  that  any  witness 
has  willfnlly  sworn  folsely  on  this  trial  as  to 
any  matter  or  thing  material  to  the  issues  Id 
this  case,  then  the  jury  are  at  liberty  to  disre* 

g&rd  his  entire  testimony,  except  in  so  far  as  it 
as  been  corroborated  by  other  credible  evi- 
dence, or  by  facts  or  drcumstances  proved  on 
the  trial" 

We  recommend  it  as  <me  safe  to  follow. 
See  WUUams  v.  State,  9  Okl.  Cr.  206,  131 
Pac.  183. 

[11]  Instruction  No.  25  was  taken  from 
section  5651,  Revised  Laws,  and  Is  correct,  so 
far  as  it  goes.   Contrlbatoxy  neifUgaioe,  as 
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we  htTe  akld.  Is  u  Bfflnnattre  deCeDse*  and 
If  ideaded  maj'  be  abtndoned  at  any  itaom. 
It  tbe  defendant  did  not  we  fit  to  aak  for 
ur  lostractifm  on  oontribatory  noKllgenoe,  It 
wms  not  oblig^tovy  upon  tlw  floort  to  glv*  It 
upon  its  own  motion. 

Appellant  urgea  that  the  eonri  erred  In  not 
gtTluK  ItB  requested  inBtmcUon  No.  2.  HiIb 
RQoeeted  Inatmctlon  Is  based  upon  tbe  the- 
«7  tbat  plaintiff  was  engaged  In  making  a 
dugerona  place  safe,  Tbere  Is  nothing  In 
the  eridenoe  to  JnsttCr  such  an  instmctlon. 

X}tfendant*a  reanested  Instmctlon  No.  6 
TU  ivoperly  rafnsed,  tm  tbe  reason  that 
there  was  no  eridenoe  upon  whidi  to  base  It 

[II]  Tbe  ooart  did  nbt  est  In  deeUnlns  to 
glre  defendant's  reanested  mstmctlim  No.  4. 
Tbe  InstmcUon  was  misleading.  There  was 
DO  erMenee  tending  to  show  that  the  plaintlfl 
was  employed  In  maUng  a  knom  dangerons 
place  sate.  This  reqoested  Instmctlon  Is  sub- 
stantially the  same  as  requested  Inatructioo 
N0.2L 

[IS]  Flataitlfl  filed  a  cost  bUI,  and  detsnd- 
ant  made  a  moUon  to  r^ax  coats.  Two  items 

01  tbe  cost  bill  were  for  mileage  and  per 
diem  of  witnesses  sobpcenaed  In  Tonopab, 
Nye  ooon^,  Ner.,  244  mSles  £rom  Reno, 
where  the  ease  was  triad.  The  lower  court 
refnsed  to  retaz  the  cost  on  these  two  Items. 
Defendant  contends  that,  since  section  6481, 
Berlsed  Laws*  proTldes  that  "no  person  shall 
be  required  to  attend  as  a  witness  before 
any  court.  Judge,  Justice,  referee,  or  other  of- 
ficer, ont  oC  tbe  county  in  which  he  resides, 
unless  the  distance  be  less  than  thirty  miles 
from  bis  place  ot  resident  to  the  county  of 
trial,"  the  witnesses  were  not  "required"  to 
attend  upon  the  trial,  since  they  resided  in 
auotber  county  and  more  than  30  miles  dis- 
tant, and  conld  not  be  punished  for  con- 
tempt for  refusal  to  obey  tbe  subpcena,  and 
therefore  plaintiff  was  not  entitled  to  these 
items  as  a  part  of  bla  costs. 

[14]  Witness  fees  were  not  paid  at  com- 
maa  law  (40  Cyc.  2181;  Meagher  t.  Tan 
Zandt,  18  Nev.  SSO,  2  Pac.  97) ;  conseqneutly 
witness  fees  can  be  taxed  only  when  ex< 
Vressly  allowed  fay  leglslatiTe  enactmraot  It 
was  also  said  In  the  Meagher  Case,  supra, 
"that  such  fees  are  limited  to  witnesses  who 
bare  been  nquired  to  attmd."  And  it  was 
tiso  held  in  the  case  mentioned  tbat  one 
was  "required"  to  attend  as  a  witness  only 
when  service  of  subpoena  was  nwde  upon 
biuL  Under  the  Interpretation  of  the  wwd 
*^alred"  in  that  case,  it  would  seem  that 
the  witnesses  were  not  required  to  attend 
from  Tonopah,  and  coosequaitly  these  two 
items  should  have  been  disallowed.  While 
Chief  Justice  Hawley  filed  a  dissenting  opin> 
lOD  in  Oie  Meagtier  C^se,  there  are  numerous 
anthoritles  sustaining  the  position  of  the 
oourt,  among  which  are:  Thompscn  t. 
Hodges;  10  K.  C.  818;  Clark  t.  Ltnsser,  1 
BaUey  (S.  C)  iS7 ;  Hopkins  v.  Waterlionse. 

2  Terg.  (Tenn.)  230 ;  Sapp  v.  King,  66  Tex. 


en,  1  8.  W.  408;  Sawyer  t.  Anltman  ft  T. 
Ca,  6  Bias.  165  Fed.  Gaa.  No.  12870;  Good- 
win T.  Smith,  68  Xnd.  SOI ;  Fuller  Buggy  Ca 
T.  Waldnm,  48  Hisc.  B^.  278,  97  N.  T.  Supp. 
730;  Haines  t.  McLaughlin,  2d  Fed.  70,  12 
Sawy.  126;  lilllenthal  v.  So.  CaL  R.  Ca 
(G.  C.)  61  Fed.  622;  Woodruff  t.  Bam^, 
Fed.  Gas:  Na  17,986;  Fisher  t.  Burlington, 
eta,  104  Iowa.  688.  78  N.  W.  1070;  Mylius 
r.  St  Louis,  etc  By.  Ca,  81  Kan.  232,  1 
Faa  610;  Butcher  t.  Vaca,  etc.,  Ca,  06  Cal, 
S98,  009;  Naylor  t.  Adams,  15  CaL  App.  SOS. 
114  Paa  807,  898;  Carr  r.  Stem,  17  CaL 
App.  887,  ISO  Faa  85-40. 

[1B1  While  we  are  of  Uie  (pinion  tbat  re- 
spondent Is  not  entitled  to  recover  mileage 
on  aoooQttt  of  the  two  witnesses  who  at- 
tended from  Tonopah,  we  are  of  the  opinion 
that  he  should  recover  their  per  diem  for 
the  days  they  were  upon  the  witness  stand. 

{<•]  Two  items  in  tbe  cost  bOl  are  fOr  wI^ 
nesses  who  came  from  Olallf(wnla.  It  Is  tme 
Chat  thdr  mileage  Is  taxed  mly  for  the  dla- 
tance  fM»i  the  state  line.  Nto  snt^MHia 
conld  bare  compelled  fliem  to  come  from 
OKltt omla ;  but,  sbsce  It  was  not  shown  on 
the  hearing  of  ttte  motion  to  retax  costs  that 
they  were  not  served  at  tbe  state  line,  we 
will  not  dlstorb  these  Items. 

The  case  of  State  r.  Gayhart,  26  Ner.  278, 
68  Pac.  113,  is  not  in  p<dnt  on  the  motion  to 
retax.  Tb»  point  decided  In  that  case  was 
that  an  aoc^)tanoe  of  serrtce  of  subpcena 
was  of  the  same  legal  effect  as  service  hy 
an  officer. 

It  appearing  that  prejudicial  error  was 
committed  by  the  trial  court,  It  Is  ordered 
that  tbe  case  be  reversed,  and  a  new  trial 
granted. 

NORCBOSS,  C.  J.,  and  McCARRAN,  J.. 

concur. 


STATB  ex  rd.  RBNO  SGBOOIf  DIST.  NO. 
10  T.  BOARI>  OF  COUNTY  GOM'RS  OF 
WASHOB  COUNTY.    (No.  21740 

(Supreme  Court  of  Nerada.   May  27,  1910.) 

itCHOOLS    AND    SCHOOL    DlSTBICtS  <8=»103— 

Taxes— Anktjal  Levy. 

Where  tlie  board  of  county  commlB^oners 
had  complied  with  Rev.  Laws,  f  S618»  reqnirli« 
them,  OQ  or  before  tbe  first  Monday  of  March 
of  each  year,  to  fix  the  rate  of  cotmty  taxes 
for  such  year,  designating  the  number  of  centa 
OD  each  hundred  dollars,  and  levy  tbe  state  and 
county  taxes  on  the  taxable  property,  it  was 
an  ultimate  act  in  pursuance  of  that  section 
and  sections  3762,  3763,  relating  to  their  du- 
ties "to  levy  annuaU;,**  such  statutes  contem- 
plating but  one  annual  levy;  consequently 
mandamus  would  not  lie  to  compel  a  levy  under 
tbe  subsequently  enacted  statute  of  March  9, 
1015  (Laws  1915,  o.  78),  permitting  the  county 
commiasioners,  In  counties  in  which  do  high 
school  Is  located,  to  levy  a  county  tax  for  bl^h 
school  purposes  for  the  benefit  of  any  distnet 
high  Bcoools  complying  with  certain  conditions, 
the  proper  construction  of  such  act  being  that 
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the  lery  ahoald  be  made  at  the  time  when  the 
county  levy  is  regululy  made. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  S|  114,  116,  117, 
240-245,  252;  Dec.  Dig.  <©=»103.] 

Petition  for  mandamus  by  the  State,  on  the 
reiatlon  of  Hem  School  District  Na  10. 
against  the  Board  of  County  Commissioner* 
cA  Washoe  County.  Writ  denied. 

William  P.  Seeda,  of  Reno,  for  relator.  B. 
F.  IiimBA>rd,  DIst  Atty.,  of  Baio,  and  Geo. 
B.  Thatcher,  Atty.  Gen.,  for  reqKmdent 

McCARRAN.  J.  Thla  la  an  original  pro- 
ceeding in  mandamus,  instituted  by  relator 
to  compel  respondent  to  levy  a  tax  against 
the  taxable  property  in  Washoe  county,  In 
compliance  with  an  act  of  the  Legislature 
of  1915,  entitled  "An  act  to  authorize  coun^ 
commissitHiera  in  counties  not  liavlng  hl£h 
schools,  to  aid  district  high  schools  under 
certain  eonditiona,  and  other  matters  prop- 
erly oomieeted  therewith,"  Bpprmed  March 
9, 1»1S  (Laws  1915,  c.  76).  which  act  Is  In  pert 
as  follows: 

"Section  1.  In  any  county  Is  which  no  conn* 
t;  high  school  is  located,  the  county  commie- 
Bionera  shall  ISTy  a  county  tax  for  high  school 
purposes  of  not  less  than  ten  (10)  cents  on  the 
hundred  ($100)  doUars  of  assessed  valuation 
of  the  connty  for  the  benefit  of  any  district  high 
school  or  schools  that  comply  with  the  following 
conditions : 

"1.  That  the  said  high  school  or  schools  shall 
have  standard  courses  in  oommerdal  work  or 
manual  arts  or  domestic  arts,  or  standard  cones- 
es  in  agriculture; 

"2.  Xhat  the  board  of  school  trustees  of  the 
district  or  districts  baring  high  schools  as  de- 
scribed in  paragraph  1  of  these  conditioos  shall 
each  have  levied  a  special  district  tax  of  not 
less  than  fifteen  (15)  cents  on  the  hundred 
($100)  dollars  of  the  assessed  valuation ; 

"3.  That  the  board  of  school  trustees  of  each 
district  interested  shall  bare  passed  a  resolu- 
tion opening  their  high  school  to  all  properly 
qualified  students  of  the  county." 

Pursuant  to  the  foregoing  act,  Reno  School 
District  Na  10,  through  its  board  of  school 
trustees,  passed  a  resolution  as  follows: 

"Whereas^eno  School  District  No,  10  hi  the 
County  of  Washoe,  Nevada,  has  for  a  number 
of  years  last  past  offered  to  all  students  of  said 
county  of  Washoe,  full  and  equal  privileges 
with  the  students  of  said  school  district  to  its 
high  school;  and  whereas,  the  Legislature  re- 
cently passed  'An  act  to  authorize  county  com- 
missioners in  counties  not  having  high  schools, 
to  aid  district  high  schools  under  certain  condi- 
tions, and  other  matters  properly  connected 
therewith,'  approved  March  9, 1916;  and  where- 

a,  it  Is  the  desire  of  said  Reno  School  Dia- 
et  No.  10  to  avail  itself  of  all  the  privileges 
and  benefits  of  said  act;  and  whereas,  said 
Reno  High  School  for  several  years  last  past, 
and  is  now,  and  intends  to  in  the  future,  main- 
tain standard  courses  is  commercial  work  and 
in  the  manual  and  domestic  arts:  Now,  there- 
fore, be  it  resolved  by  the  board  of  trustees 
of  Reno  School  District  No.  10,  that  the  high 
school  in  said  school  district  ^all  be  and  uie 
same  is  hereby  open  to  all  properly  qualified 
Btudeuts  of  said  county,  and  that  the  said  board 
of  trustees  do  and  perform  any  and  all  acts 
necessary  to  fnlly  comply  with  and  cany  Into 
effect  this  resolution. 
"Dated  March  21!Qd.  1915." 


Thereafter,  and  on  Oe  aune  date,  to  yrtt, 
March  22,  1916,  the  relator  presented  to  re- 
spondent, tlie  board  of  coun^  omnndSBton* 
ers  of  Washoe  county,  an  butrament  In  flw 
nature  of  a  request,  as  follows: 

"To  the  County  Conunissloners  of  Waahoe 
County:  Whereas,  in  Waaboe  connty,  Nevada, 
there  Is  no  county  high  school;  and  whereas 
(V)  the  Reno  High  School  of  sold  Washoe  coun- 
ty has  maintained,  and  will  continue  to  main- 
tain, standard  courses  in  commercial  work  and 
in  the  manual  and  domestic  arts;  and  whereas 
(2)  the  board  of  school  trustees  of  the  Reno 
public  schools  has  directed  the  levy  of  a  spe- 
cial district  tax  of  more  than  fifteen  cents  on 
the  hundred  dollars  of  the  assessed  valoatlon: 
and  whereas  (3)  the  said  board  of  trustees  of 
Keno  School  District  No.  10  has  passed  a  res- 
olution opening  their  high  school  to  all  properly 
qualified  students  of  Washoe  county:  Be  ft 
therefore  resolved  by  said  board  of  trustees  of 
Reno  School  District  No.  10,  in  punuance  of 
the  provisions  of  assembly  bill  No.  63,  Intro- 
duced by  Mr.  Schmidt  of  Nye  county,  and  which 
has  since  passed  both  houses  of  the  legislature 
and  been  duly  signed  by  the  Governor,  that  the 
county  commissioners  of  Washoe  county.  Ne- 
vada, are  hereby  notified  that  a  tax  of  ten 
cents  on  the  hundred  dollars  of  the  assessed 
valuation  of  the  county  most  be  levied  for  the 
benefit  of  the  Reno  and  Sparks  high  schools 
in  Wssboe  county. 

"Board  of  Trustees,  Beno  School  District 
Now  10. 

*Vy  Robert  M.  Pries,  President. 
"By  Theo.  W.  Clark,  Clerk." 

Respondent  having  refnsed  to  eomply  with 
the  reqneat  of  relator  ea  set  forth  above,  this 
proceeding  was  InsUtnted  to  compel  respond- 
ent to  act  pnrsirat  to  BwA  request 

Sectlai  3618  of  onr  Revised  Laws,  being 
section  2  of  an  act  entitled  "An  act  to  pro- 
vide revenue  for  support  the  government 
of  the  state  of  Nevada,**  is  as  follows: 

"The  hoard  of  county  commissioners  of  each 
connty  shall,  on  or  before  the  first  Monday 
of  March,  of  each  year,  fix  the  rate  of  county 
taxes  for  such  year,  designating  the  number  of 
cents  on  each  hundred  doUars  of  property 
levied  for  each  ftmd;  and  riiall  levy  the  state 
and  connty  taxes  upon  ttift  taxable  property  of 
the  connty." 

The  answer  of  respondent  sets  forth,  and 
In  this  respect  it  la  admitted,  that  reqwnd. 
ent,  in  compliance  with  the  foregoing  statute 
(3618),  fixed  the  rate  of  county  taxes  for  tlie 
year  1915  on  the  1st  day  of  March,  1916, 
which  was  the  first  Monday  In  that  month. 
The  act  under  which  relator  se^s  to  bring 
about  the  additional  levy  of  10  coits  did  not 
bectmie  a  law  until  March  9,  1916;  and  the 
resolution  opotlng  the  Reno  High  Sdiool  to 
all  pn^riy  qualified  students  of  tba  connty 
was  not  passed  by  the  board  of  schooil  trus- 
tees of  Reno  School  District  No.  10  nntll 
Mandi  22,  1915,  oa  mWch  same  day  demand 
was  made  by  relator  ux>an  respondent  t<a  the 
additional  levy. 

It  is  the  contenttm  of  rdator  ttiat  section 
8618,  Revised  Laws,  supra,  is  not  mandatory, 
bat  Is  directory  oidy,  and  a  number  ot  au- 
thorities are  cited  In  support  OF  this  conten- 
tion. Counsel  for  reqiondent  takes  the  con- 
trary position,  and  cites  a  number  of  author. 


>Vor  other  esses  see  same  topic  and  KBT-NUMDKR  m  sU  Ker-Numbered  DIcmU  and  ladexaa 
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Wm  Id  amwort  of  the  og^iMlte  view.  TbB 
avthoritleB  are  not  In  bumony,  but  vre  think 
It  nnnocwBaiy  to  detennUie  the  queation. 

Whether  the  provisions  u  to  the  time  pre- 
sertbed  tor  meklm  tba  levy  tor  county  taxes 
are  directory  or  mandatory  we  ttilnk  Imnuir 
terlal  In  this  case.  It  Is  admitted  that  the 
board  of  county  commlssloaers  of  Washoe 
county  met  on  the  first  Mmday  of  March, 
and  then  and  there  fixed  the  tax  rate  f  <»  the 
fiscal  year  tor  that  county.  This  was  an  ol- 
tlmate  act  on  the  part  of  the  board,  done  pur- 
snant  to  the  direction  of  sections  8762,  876S, 
and  361&  13ie  law  onder  whldt  aM  by  rea- 
aoo  of  which  rtiator  seeks  to  change  that 
tery  WMB  not  in  existence  on  the  first  Monday 
(tf  March,  and  hmce  could  not  have  been  con- 
sidered or  otHttemplated  or  provided  for  by 
the  board  of  conirty  commissioners  when, 
pursuant  to  this  statute,  th^  fixed  the  rate 
for  the  fiscal  year.  Whatever  might  be  said 
as  to  the  rl|^t  of  the  board  of  county  c<»n- 
mlssloners  to  change  the  levy  when,  by  rea- 
son of  InadTertenoe  or  mistake,  they  hod 
failed  to  make  a  j/tooer  levy  porsuant  to 
laws  then  In  existence,  such  argument  can- 
not avail  In  this  Instance.  The  levy,  as  fixed 
tiy  the  board  of  county  oommlesloners  on  the 
first  Mraiday  of  March,  In  so  far  as  the  con- 
tcDtlon  of  either  party  here  Is  ccmcemed,  met 
all  the  requirements  of  the  then  existing 
laws,  and  was  not  suhJect  to  any  diallenge  <a 
objection  on  the  groand  of  inadequacy  to 
meet  the  county  needs  as  they  then  existed, 
nor  was  the  law  subject  to  any  other  objec- 
tion that  oomes  to  our  knowledge  Section 
3762,  Berlaed  Laws,  being  section  150  of  the 
Revenue  Act  above  referred  to,  Is  as  tbllows : 

"The  board  of  county  commissioners  in  each 
county  of  this  state  are  hereby  authorized  and 
»mpow«red  to  levy  annoally,  on  or  before  the 
fint  Monday  in  March,  an  ad  valorem  tax  for 
county  porposes  not  exceeding  the  sum  of  two 
dollars  on  each  one  hundred  dollars  %'alue  of 
taxable  property  in  the  county  and  snch  spe- 
cial taxes  as  may  be  authorized  and  required 
by  law.   •   •  • 

Section  3763,  Revised  Laws,  being  section 
151  of  the  Bevenue  Act,  Is  as  follows : 

"In  making  the  annual  levy  the  board  shall 
dnigaate  the  number  of  cents  levied  for  each 
particular  purpose,  and  shall  add  thereto  the 
amount  levied  by  law  for  state  purposes.  They 
^11  cause  said  state  and  county  levies  to  be 
ntered  on  tbe  records  of  their  proceediogs, 
and  aholl  direct  their  clerks  to  deliver  a  cer- 
tified copy  thereof  to  the  auditor,  assessor  and 
treasurer,  each  of  whom  shall  file  said  copy  in 
bis  office." 

In  each  of  these  sections  above  set  forth, 
the  statute  refers  to  an  annual  levy,  and  pre- 
scribes, by  direction  at  least,  tbe  time  within 
irtildi  such  annual  levy  shall  be  fixed  and 
decUred.  As  to  whether  or  not  the  board  of 
ooonty  commissioners  could  vacate  this  levy 
when  cmce  declared,  if  for  some  reason,  which 
in  tMr  Judgment  wonld  Inure  to  the  best  In- 
twests  of  their  connty.  they  saw  fit  so  to  do, 
1>  not  before  us ;  nor  are  we  to  determine  in 
fills  proceeding  whether  or  not  the  annual 
leiy  called  for  by  the  sections  of  the  statute 
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would  he  ToUd  If  made  at  a  later  tluM  The 
statute,  in  our  Judgment,  ctmtemplatea  bnt 
one  annual  levy,  and  the  contemplation  of  the 
statute  in  this  respect  is  met  when  the  board 
ot  county  oommlsidoners  Bxea  the  rate  to 
meet  the  requirements  of  the  county  pursu- 
ant to  the  laws  existent  at  the  Ume  at  which 
it  Is  made ;  and  the  levy  thus  made  to  meet 
the  county  requirements,  pursuant  to  eklsting 
laws,  becomes  a  final  levy,  exoQ]t  in  so  far 
as  it  may  be  changed  by  the  board  of  equali- 
zation. If,  In  their  jud^nent,  such  diange  be 
necessary,  eltlw  to  meet  the  requirements  of 
the  county  or  to  obviate  the  collection  <kC  a 
sum  of  money  In  excess  of  county  needs.  Sec- 
tion 8818k  Revised  Laws;  State  ex  freL 
Shanghneasy  v.  Boerlln,  144  Poc  788. 

There  is  nothing  in  the  statute  enacted  by 
the  Legislature  of  1916  which  would  warrant 
us  tn  regarding  the  stetute  as  b^i^  raCro- 
spectlve  m  its  ^Eect  This  Is  at  least  true  to 
the  extent  tiut  It  coidd  not,  in  our  Judgment^ 
operate  to  compel  the  tax-levying  poWer  to 
vacate  its  final  levy,  made  at  a  time  prior  to 
the  existence  of  this  statute,  and  -WbUSi  levy, 
80  far  as  the  record  here  discloses,  was  not 
Innlld  or  objectionable  fbr  any  reason. 

It  will  be  observed  that  the  act  of  March 
d,  1915,  in  relation  to  district  high  schools^ 
provides  for  a  permanent  annual  tax  upon 
the  property  of  the  county,  and  thereafter 
must  necessarily  fbrm  a  part  of  the  total 
coun^  tax  rate.  The  act  is  silent  as  to  when 
this  tax  shall  be  levied,  and,  in  the  absCTce 
any  regniremeat  that  it  shall  be  levied  at 
a  time  different  than  the  time  wh«i  other 
connty  taxes  shall  be  levied,  we  tbtaik  the 
only  proper  construction  to  be  placed  <m  the 
act  is  that  the  levy  shall  be  mode  at  the  time 
when  the  county  levy  is  regularly  made,  f(d- 
lowtng  a  compliance  with  the  law  upm  the 
part  of  a  district  high  school,  making  the 
levy  of  such  a  tax  incumbent  npon  the  hoard 
of  county  commissionera  Had  It  been  the 
Intentlcm  that  the  first  levy  should  be  made 
immediately  uptm  the  board  of  county  com- 
missioners being  advised  that  a  district  high 
school  had  complied  with  the  act,  it  would 
have  been  very  easy  for  the  Legislature  to 
have  said  so  as  it  did  In  section  140  of  tbe 
general  school  law  (Rev.  Laws,  |  337W  where 
"upon  notification  by  the  derk  of  the  board 
of  BChocril  trustees"  that  certain  actlcm  has 
been  taken,  the  board  of  county  commission- 
ers are  required  to  levy  a  special  district  tax. 
The  fact  that  it  is  by  the  statute  left  option- 
al with  a  district  high  school  when,  if  at  all, 
It  may  comply  with  the  law  may  account  for 
the  absence  of  a  provision  requiring  the  first 
levy  to  he  made  upon  notlflcatitai  that  the 
district  had  complied  with  the  law.  A  dis- 
trict might,  under  the  law,  comply  with  the 
statute  at  a  time  when  such  a  levy,  if  it  had 
to  be  made  immediately  following  the  action 
of  the  board  of  school  trustees,  might  cause 
great  inconvoiience  or  confusion  in  the  col- 
lection of  taxes.  The  statute  being  silent  as 
to  when  the  first  levy  shall  be  mode,  wv 
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ttiink.  In  Tlew  of  the  other  rerenue  laws  In 
pari  materia.  It  should  be  made  the  flrst  time 
thereafter  when  the  tax  levy  is  made  for 
county  purposes.  An  act  entitled  "An  act  in 
relation  to  levying  and  assessing  taxes  for 
state  and  county  purposes,"  approved  MarCh 
19.  1891  (Rev.  Laws,  §  3818,  cited  supra)  pro- 
vides : 

"All  state  and  county  taxes  regnired  to  be 
levied  by  boards  of  county  commisaioners  of  the 
several  counties  of  this  state  in  pursuance  of 
the  revenue  laws  of  this  state,  shall  hereafter 
be  levied  by  such  boards  of  county  commission- 
ers on  or  before  the  first  Monday  of  March  of 
each  year."   •   •  ♦ 

While  we  are  of  the  opinion  that  the  Legis- 
lature, by  A  specific  statutory  provision, 
might  have  required  the  county  commission- 
ers to  have  levied  the  tax  In  question  at  a 
time  subsequent  to  that  prescribed  in  the 
general  revenue  laws,  for  levying  state  and 
county  taxes,  absence  of  such  specific  direc- 
tion win  not  require  the  board  to  levy  such 
tax  prior  to  the  time  for  the  next  regular  tax 
levy. 

The  writ  as  prayed  for  will  be  denied. 
It  is  so  ordered^ 

NOBCBOSS,  C  and  COLEMAN,  J.,  COD- 
cur. 


ROBERTSON  v.  STATE  (ST.  LOUIS  &  S.  P. 

R.  CO.,  Intervener).    (No.  4235.) 
(Supreme  Court  of  Oklahoma.   May  2S,  191B.) 

(Svttatut  by  the  Court.) 

"L  CoKUEBCB  4=933  —  Interstate  Sbiphknt 
OF  LiQCOBs— Operation  of  State  Laws. 
In  order  to  have  the  state  laws  attach  to 
an  interstate  shipment  of  liquor,  it  must  affirm- 
atively appear  from  the  evidence  that  such  ship- 
ment, or  such  part  thereof  as  is  sought  to  be 
confiscated,  has  been  delivered  by  the  carrier  or 
its  agent  to  the  consignee,  or  his  agent 

[Ed.  Note.— For  other  cases,  see  Commerce, 
CeaL  Dig.  8f  26,  81 ;  Dec.  Dig.  «=»33.] 

2.  OouuBBcE  €=333  —  Intebstatb  Shipubnt 
OF  Li<tuoB— Seizure  under  Stats  Law. 
Where  it  is  admitted  by  the  state,  shown  by 
the  uncontradicted  evidence,  or  found  by  the 
court  from  evidence  reasonably  tending  to  sup- 
port such  finding  that  intoxicating  liquors  seized 
were  at  the  time  of  the  seizure  in  possession  of 
and  interstate  carrier,  such  liquors  cannot  legal- 
ly be  seized  or  confiscated  so  long  as  such  ship- 
ment retains  its  interstate  character. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  3S  26,  81 ;  Dec  Dig.  «©=»33.] 

8.  Commerce  ^=>33  —  Interstate  Shipment 
OF  Liquors — Regulation  bt  State. 

The  state  has  the  undoubted  right  to  regu- 
late the  intrastate  shipment  of  intoxicating  liq- 
uors, but  caunot  interfere  with  or  regulate  the 
interstate  tiliiiinient  of  such  liquors;  and  an  in- 
terstntc  shipment  of  intoxicating  liquors  does 
not  lose  its  interstate  character  until  such  ship- 
mrut  is  delivered  to  the  consignee  or  to  his 
agent. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  §S  26,  81 ;  Dec.  Dig.  €=333.1 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Pawnee  County; 
Fred  S.  Liscum,  Judge. 


Proceedings  by  the  State,  In  whidt  a  search 
warrant  was  issued  and  executed  by  seizure 
of  intoxicating  liquors  in  the  depot  of  tbe 
St  Louis  &  San  Prandsco  Railroad  Company, 
in  which  proceedings  tlie  Railroad  Company 
and  R.  F.  Robertson,  doing  business  as  tbe 
Old  Rock  Distilling  Company,  Interrened. 
From  an  adverse  jnd^ent,  the  Interrener 
last  mentioned  brings  error.  ReTersed  and 
remanded,  with  directions. 

Davidson  &  Williams,  of  Tolsa,  t<a  pliOn- 
tiff  In  error. 

COLLIER,  C.  On  FelHiiary  10,  1912.  upon 
the  complaint  of  the  connty  attorney  of  Paw- 
nee county,  a  search  warrant  was  issued  and 
duly  executed  by  the  seizure  ot  a  quantity 
of  whisky,  beer,  and  other  llqnors  in  the  de- 
pot of  the  8t  Louis  &  San  Frandsco  Rail- 
road Company  at  Terlton.  On  the  24tb  day 
of  February,  1912,  R.  F.  Robertson,  doing 
business  in  the  name  of  the  Old  Rock  Dis- 
tilling Company,  Intervened  In  said  cause, 
claiming  to  be  the  owner  of  said  liquors. 

Plaintiff  In  errw,  hereinafter  called  the 
intervener,  and  the  state,  by  and  ttiroagb  ttie 
county  attorney  of  said  county,  defendant  in 
error,  hereinafter  called  the  state,  entered 
into  a  stlpulati(m  that  the  facts  of  said  cause 
are: 

"That  the  intervener,  under  the  name  of  the 
Old  Rock  Distilltng  Company,  is  engaged  in  the 
sale  of  beer,  wine,  whisky,  and  other  Intoxi- 
cants, and  its  home  office  and  chief  place  of 
business  is  in  JopHn,  Mo. ;  that  on  the  6tb  day 
of  February,  1912,  at  Joplin,  Mo.,  said  inter- 
vener sold  to  one  W.  A.  Brown  the  whisky,  gin, 
and  other  liqutws  seised  under  the  search  war- 
rant issued  in  tlus  case :  that  said  liquors  were 
to  be  delivered  to  said  Brown  at  Terlton,  OkL; 
that  said  liquors  were  not  paid  for  at  tbe  time 
the^  were  purchased,  but  were  to  be  paid  for  on 
delivery  thereof  to  said  Brown ;  that  said  liq- 
uora  were  transported  from  Joplin,  Mo.,  by  the 
St.  Louis  &  San  Francisco  Railroad  Company, 
a  corporation  engaged  for  hire  in  the  transpor- 
tation of  interstate  shipments  of  freight;  that 
said  railway  company  received  said  shipment  at 
Joplin,  Mo.,  from  the  intervener  for  tbe  purpose 
of  transporting  same  from  that  point  to  Terlton, 
Ok!.,  and  that  tbe  same  was  so  transported  to 
Terlton,  Okl.,  and  unloaded  b^  tbe  railroad  com- 
pany from  the  car  in  which  it  was  transported, 
and  placed  in  tbe  depot  of  said  company  at 
said  town:  that  while  said  liquor  was  thus 
stored,  and  before  it  was  accepted,  received, 
or  delivered  to,  or  receipted  or  paid  for  by 
said  Brown,  or  any  one  for  him,  the  sheriff  of 
said  county,  on  February  10, 1912,  acting  under 
a  search  warrant,  seized  said  liquor  in  the  de- 
pot of  said  railway  company,  at  Terlton ;  that 
said  liquor  thus  seized  is  the  same  that  was 
shipped  from  Joplin,  Mo.,  by  the  intervener  to 
W.  A.  Brown,  at  Terlton,  Okl.,  and  the  same 
liquor  described  in  the  complaint  herein;  that 
said  Brown,  nor  any  one  else  for  him,  has  ever 
called  for  or  receipted  for  said  liquor,  or  any 

gart  thereof,  nor  has  any  part  of  same  been  de- 
vercd  to  said  Brown,  to  his  agent,  or  to  any 
one  for  him,  by  the  railway  company  after  its 
receipt  by  said  company  in  Joplin,  Mo.;  that 
said  liquor  was  in  possession  f»f  said  railway 
company  at  Terlton  at  the  time  it  was  seized; 
that  said  sheriff  was  holding  said  liquor  upon 
the  theory  that  said  shipment  was  and  la  io  vio- 
lation of  Che  prohibition  laws  of  the  state." 
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Other  futa  are  nt  out  In  said  BtbRdaUon 
whldi  ire  dean  nnnecessary  to  sedte.  It 
was  fartber  stipulated  that  tbe  aearcb  war* 
rant  under  which  said  liquors  Were  adaed 
was  regularly  laaued  out  of  Qie  county  court 
of  aald  county,  and  that  aald  ahipment,  aa 
shown  hy  the  aereed  evidence  In  thla  case, 
was  an  Interatate  ahlinnent-  The  railway 
company  also  was  permitted  by  the  court, 
against  the  objection  of  the  atate  and  tbe  in- 
tervener, to  interrene  in  this  cauae,  but  aald 
railway  company  has  not  appealed  from  tbe 
Jodsment  rendered  agalnat  It 

To  the  rendition  of  said  Judgment,  i&ter- 
Tener  duly  excepted,  and  prayed  a  stay  of 
execution,  t>endlng  an  ai;4}eal  to  thla  court, 
which  was  granted,  conditioned  that  Inter- 
vener, within  10  days,  execute  a  good  and 
soffldent  bond  in  the  sum  of  $000.  Said  bond 
was  duly  executed  within  the  time  provided, 
and  the  execution  of  aald  judgment  stayed. 
From  aald  Judgment  this  appeal  la  prosecut- 
ed. Notwithstanding  this  appeal  bas  been 
pending  for  years,  and  Is  extensively  and 
ably  briefed  by  plaintiff  In  error,  we  are  sur- 
prised to  find  that  no  brief  has  been  filed  by 
tbe  Attorney  GeneraL 

[1]  It  is  admitted  by  the  state  in  said  stlp- 
nlatioo  aa  to  tJie  facta  of  the  case  tbat  said 
bblpment  was  an  interstate  shipment,  and 
tbat  said  liquors,  nor  any  part  thereof,  were 
ever  delivered  to  or  In  possession  of  aald 
Brown,  the  consignee.  It  therefore  follows 
tliat  Uie  lawa  of  this  state  did  not  attach  to 
tide  case.  St  Louis  &  8.  F.  By.  Co.  t.  State, 
26  OU.  300. 109  Pac.  230. 

The  Supreme  Court  of  the  United  States 
has  also  passed  up<m  the  question  in  the  case 
of  LouiSTille  &  NashvUle  By.  Co.  v.  F.  W. 
Cook  Brewing  Co.,  223  U.  S.  70,  82  Snp.  Ot 
18».  C6  Ia  Ed.  355,  In  which  case,  the  court, 
speaking  through  Mr.  Justice  Lnrton,  said: 

"That,  undl  such  transportation  is  concluded 
b;  delivery  to  tbe  cooaignee,  such  commodities 
do  not  become  aubject  to  state  regulation  re- 
straining their  Mia  or  dlipoeltioD'" 

Tbe  WUson  Act  (Act  Aug.  8.  1890,  c.  728, 
26  Stat  313  [U.  S.  Comp.  St  1913,  (  8738]), 
which  subjecta  such  Uguw  to  state  regula- 
tion, although  still  in  the  original  packages, 
does  not  apply  before  actual  delivery  to  such 
ooDsignee,  where  the  ahipment  la  biterstate. 

In  the  caae  ot  Sheppard  v.  Stat^  8  OkL 
Or.  64. 12«  Pac.  267,  It  la  held  tbat: 

"Ab  interstate  shipment  of  liquor  does  not 
c«aae  to  be  interstate  commerce  until  It  reaches 
the  home  or  place  of  business  of  the  con* 


As  said  railroad  company  has  not  appeal- 
ed from  the  Judj;ment  rendered  against  it, 
and  Is,  only  In  order  to  comply  with  the  rales 
ot  the  court,  made  a  defendant  In  error  in 
thla  appeal  of  said  intervener,  we  express 
no  i^tinlon  as  to  any  question  arising  under 
the  Intervention  of  said  railroad  company. 

[2,1]  Aa  the  liquors  adzed  constitnted  an 
Interstate  shipment,  and  as  nether  the  same, 


nor  any  part  ttaweof,  bad  been  wed  to; 
or  In  possession  of  tbe  consignee,  Brown,  the 
law  of  tills  state  In  r^^d  to  selznre  of  In- 
toxicating liquors  was  not  and  la  not  effec- 
tive and  eDf(»oeable  against  aueh  Intwstate 
shipments,  -wtum  same  have  not  been  deliv- 
ered to  the  constgnee,  or  to  his  agent  Conse- 
quently, the  court  ccHumltted  rever^ble  error 
in  adjudging  that  said  Intervener  was  not 
entitled  to  tbe  relief  prayed,  and  In  ordering 
that  said  Uqnora  so  adsed  be  condemned  and 
destroyed.  Gastlneau  v.  State,  7  OkL  Or.  612. 
124  Pac.  40*. 

It  follows,  therefore,  that  this  cause  should 
be  revOTsed  and  remanded,  with  Instructions 
to  dismiss  said  cause,  and  to  deliver  to  said 
Intervener,  R.  F.  Robertson,  doing  business 
under  the  name  of  the  Old  Bock  Dlstming 
Company,  tbe  llquora  adsed. 

PBR  CURIAM.  Adopted  In  wlioleu 


ATCHISON,  T.  &  8.  F.  BY.  CO.  v.  JAMI- 
SON.   (No.  4446.) 

(Supreme  Court  of  Oklahoma.   May  25,  191S.) 

Appial  Attn  VSnaoR  4ss»1067— Iitjubt  n  Fas- 
BBNttHB  — ItevxiaAi.— Smuaasioir  or  la- 

BDBB. 

In  a  case  tried  to  a  Jury,  where  the  evi- 
dence tends  to  support  Qie  same,  it  is  the  duty 
of  the  court  to  sabndt  by  appropriate  inntruc- 
tlona  the  ttieory  of  tbe  defense;  and  failure 
■o  to  do,  at  the  request  of  defendant,  consti- 
tutes prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4229;  Dec.  DIr.  «=9lM7.I 

Comndsstcoiers'  Opinion,  Division  Na  8. 
Vktcae  trom  Dlatrict  Courts  Alfalfa  County; 
James  W.  Steen,  Judge. 

Actlim  by  Geoi^  T.  Jamison  against  the 
Atchison,  Topeka  It  Santa  T6  Railway  Com- 
pany. Judgment  tor  plaintiff,  and  defendant 
brings  error.   Beversed  and  remanded. 

Cottlngfaam  &  Hayes  and  George  M.  Green, 
all  of  Oklahoma  City,  A.  J.  Titus,  of  Chero- 
kee, and  Charles  H.  Woods,  of  Oklahoma 
City,  for  plaintiff  in  error.  George  W.  Part- 
ridge, of  Cherokee,  and  M.  C.  Garber,  of 
Enid,  for  defendant  In  ern». 

BLEAKMOBE,  C.  This  is  an  action  for 
personal  injuries  commenced  in  the  district 
court  of  Alfalfa  county  on  tbe  10th  day  of 
November,  1911.  by  the  defendant  In  error,  as 
plaintiff,  against  the  plaintiff  In  error,  as 
defeodaut  Tbe  parties  will  be  referred  to 
hereafter  as  they  appeared  In  Qte  trial  court 

Hie  t>etition  alleges: 

"Tlutt  on  or  about  the  30th  day  of  January, 
1910,  die  defendant  company  for  a  valuable 
consideration,  same  being  its  regular  charge, 
undertook  and  agreed  to  safely  transport  this 

glaintiff  from  tbe  town  of  Fargo,  OkL,  to 
herokee,  OUL;  that  on  said  day,  while  the 
plaintiff  was  occups^og  a  seat  In  one  of  two 
cars  attached  to  a  train  of  the  defendant  com- 
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pany,  and  when  said  train  was  neartu  and  ap- 
proacliiDg  the  station  of  the  dty  of  Cherokee, 
and  after  ttae  eoxine  haalins  said  train  had 
wUstled  for  the  station,  and  tiie  porter  and 
eondnctor  had  called  the  station  of  Cherokee, 
and  stopped  the  train,  as  this  plaintiff  sap' 
posed,  at  the  alighting  place  at  the  depot,  the 
eondnctor  in  charge  and  in  the  employ  of  the 
defendant  company  called  to  tills  lualntiff  and 
beckoned  to  him  to  lUlKht  from  said  train,  stat- 
ing that  it  was  the  place  for  plaintiff  to  get 
off,  and,  being  totally  unacquainted  with  uie 
location  of  the  depot  and  the  alighting  place 
for  passengers,  and  relying  wholly  upon  the 
statements  and  representations  of  the  conductor, 
plaintiff  followed  the  conductor  down  the  "aisle 
of  said  car,  and,  while  attempting  to  alight 
from  said  train,  said  defendant  company,  by 
its  agents,  servants,  and  employes,  careless^ 
and  negligently,  and  without  r^ard  to  the  safe- 
ty of  tola  plaintiff,  and  while  plaintiff  was  up- 
on the  steps  of  said  car,  and  just  as  he  was 
abont  to  tilight  therefrom,  started  and  moved 
said  train  in  a  quicA^  rapid,  careless,  and  neg- 
ligent manner,  throwing  this  plaintiff  forcibly 
and  violently  from  Uie  st«pa  of  said  car,"  etc 

The  defen&uit  pleaded:  0)  General  de- 
nial; (2)  contributory  ne^Ograice;  CS)  setUe- 
ment  and  release  of  the  damages  claimed. 

It  was  Qie  theory  of  plaintiff  that,  wben 
the  train  stopped  at  tbe  vnta  tank,  be,  at 
the  express  Invltaf loo  of  the  conductor,  pur- 
iwslng  to  alight  at  the  station,  and  believing 
he  had  arrlTed  there)  left  his  seat  in  the 
coach  (a  place  of  safety)  and  took  a  position 
<m-  the  stops  leading  from  the  platform  of 
the  car,  f»>m  whbdi  he  was  thrown  a  sud- 
den movement  of  the  train-  and  injured.  The 
theory  of  the  tef«idant  was  that  It  had 
neither  specially  commnnicated  with  plain- 
tiff nor  Invited  him  to  alight  at  the  place 
where  he  was  injnred,  but,  on  the  contrary, 
bad  called  the  station,  and  bad  given  a  gen- 
eral warning  to  all  passengers  that  the  first 
atop  was  the  water  tank,  and  that  ptalntiffs 
injuries  were  occasioned  by  his  own  n^li- 
gence.  The  train  arrived  at  GhenAee  aixrat 
6  o'clock  in  the  morning,  while  it  was  yet 
dark.  Plaintiff  fell  team  the  train  on  the 
aide  oppod^te  the  station.  He  testified  on  di- 
rect examination  as  follows: 

"Q.  Were  you  ritting  down  In  a  seat?  A. 
Tes,  sir.  Q.  What,  if  anything,  did  yon  do 
about  getting  off  at  Cherokee?  A.  When  the 
conductor  come  along  he  said,  'Here  Is  your 
place  to  get  off;  come  on,'  and  I  got  up  and 
followed  him,  and  stepped  down  two  steps,  and 
the  train  started,  and  that  pitched  me  right  on. 

S.  Had  he  called  the  station?  A.  If  he  did  I 
dn't  hear  it.  He  said,  *Here  is  yonr  place: 
come  on  and  get  off.'  Q.  Had  the  tndn  stopped? 
A.  Yes,  sir.  Q.  Did  you  see  the  conductor  aft- 
er you.  went  out?  A.  No,  sir;  I  never  saw 
any  more  of  him.  Q.  Then  the  train  started 
and  threw  you  off  before  yon  could  get  off?  A. 
Yes,  sir." 

And  on  cross-examination  as  follows: 

"Q.  It  was  still  dark  when  yon  got  to  Chero- 
kee, wasn't  it?  A.  Yes,  tlr.  Q.  Yon  did  not 
bear  the  station  called?  A.  No;  well,  he  might 


have  called  it;  I  am  hard  of  hearing;  he  says 
to  me,  'Come  on;  here  is  your  place  to  get 
off;'  and  I  followed  him  out  and  stepped  one 
or  two  steps  down,  and  when  the  train  started 
that  throwed  me  light  off.  Q.  Were  you  bard 
of  hearing  then?  A.  Yes,  but.  Q.  Ton  ware 
about  88  years  old  at  the  time  of  this  accident? 
A.  Yea,  sir.  Q.  Did  the  train  stop  before  yon 
got  out  of  yonr  seat?  A.  Yes,  air.  Q.  But  you 
bad  not  beard  the  station  called  T  A.  No,  air. 
Q.  Then  yon  went  back  to  the  back  part  of  the 
coach  to  get  off?  A.  No;  1  foUowed  the  con- 
ductor out  and  got  to  the  platform,  and  step- 
ped one  or  two  steps  down,  and  then  the  tram 
started  and  pitehed  me  ngbt  off.  Q.  When 
you  started  to  get  out  of  your  seat  to  get  off 
the  car  the  train  had  stopped  then?  A.  Yes, 
sir.  Q.  Was  that  the  first  stop  it  had  made  on 
coming  into  Cherokee?    A.  Yes,  sir." 

The  conductor  specifically  denied  any  con- 
versation with  plalntUf,  or  any  knowledge 
of  his  InJurieB  until  weeks  thereafter.  He 
and  the  porter  testified  that  as  the  train  was 
approaching  the  station  the  porter  called: 
"Cherokee ;  tlie  first  stop  is  the  water  tank." 

Although  requested  by  defendant,  the  court 
wholly  failed  to  charge  the  Jury  as  to  the  de- 
fense of  oontributory  negligence.  Defendant 
was  entitled  to  have  this  defense,  which  had 
been  properly  presrated  by  the  pleadings  and 
evidence,  considered  by  the  Jnrj,  under  ap- 
proprlate  instructiona. 

"The  instructions  of  the  court  should  be  based 
upon  the  issues  as  made  by  the  pleadings  and 

the  evidence,  and  should  present  the  respective 
theories  of  the  parties  in  accordance  with  ttie 
testimony  offered  in  support  thereof."  Okla* 
homa  Ry.  Co.  v.  Chrlstenson,  148  Pac.  M,  not 
yet  officially  reported. 

"It  is  the  duty  of  the  court  to  submit  to 
the  jury,  and  give  instructions  thereon,  any 
issue,  theory,  or  defense  which  the  evidence 
tonds  to  support.  This  right  la  not  affected 
by  the  fact  that  there  is  countervailing  testi- 
mony." Spurrier  Lumber  Co.  v.  Dodson,  30 
Okl.  412,  120  Pac.  934. 

In  C,  B.  L  A  P.  By.  Co.  v.  Pitchford,  143 
Pac.  1147,  not  yet  offlciaUy  repwted,  it  la 

held: 

"In  an  action  for  damages  for  personal  in- 
juries, where  the  defense  of  contributory  negli- 
gence is  interposed,  and  there  is  testimony 
fairly  tending  to  establish  sach  defense^  instruc- 
tions which  wholly  leave  out  of  view  the  ques- 
tion of  plnintifTs  coQtrlbutory  negligence,  and 
under  which  the  jury,  if  they  found  certain 
facts  to  exist,  woald  be  bound  to  find  for  the 
plaintiff,  although  they  might  also  believe  the 
plaintiff  by  her  negligence  contributed  directly 
to  the  accident,  are  erroneoua,  and  constltnto 
reveraible  error." 

There  are  numerous  assignments  of  error, 
bat  the  same  questions  may  not  arise  upon  a 
new  trial,  and  we  do  not  deem  it  necessary 
to  consider  them  at  this  time. 

Because  of  the  error  of  the  court  In  fail- 
ing to  instruct  the  Jury  as  above  indicated, 
the  Judgment  should  be  reversed,  a^  the 
cause  remanded. 

PER  OCTRIAM.   Adopted  In  whdle. 
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ST.  LOUIS  ft  8.  F.  B.  00.  T.  MWTES. 
(No.  4468.) 

(Snpteme  Court  of  Oklahoma.   Hi^  18,  1816.) 
fSvUabua  bv  the  Oottrt.) 

Apfeat.  and  Erbob  ^=»T7S— Review— Pail- 

VRF.  TO  F11.B  Bbief. 

Where  plaintiff  io  error  has  completed  hil 
record  and  filed  it  in  this  court,  and  has  aerred 
tad  filed  a  brief  in  compliance  with  the  rules 
of  the  court,  and  defendant  fn  error  has  neither 
filed  a  brief  nor  offered  an^  excuse  for  snch  fail- 
are,  the  court  is  not  required  to  search  the  rec- 
ord to  find  some  theory  apon  which  the  judg- 
ment may  be  sustained;  and  where  the  brief 
filed  appears  reasonably  to  sustain  the  assign- 
menti  of  error,  the  court  may  reverse  the  jodg- 
moit  in  accordance  with  the  prayer  of  the  pea- 
tion  of  plaintiff  in  error. 

[Ed.  Note.-— For  other  cases,  see  Appeal  and 
Error,  Cent  Vig.  H  8104.  8108-3110;  Uec  Dig. 

CommisalcmerB'  Opinion,  Division  Na  4. 
Error  from  County  Court,  Gboctaw  County; 
W.  T.  Olenn,  Judge. 

Action  3.  W.  Mstts  Bgalnst  tbe  St.  Lonls 
ft  San  Frandaco  Ballroad  Company.  Judg- 
ment for  plaintiff  and  defendant  bringa  er- 
ror. Reversed  and  remanded. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Eletoschmidt  and  E.  H.  Foster,  both  of  Okla- 
homa Gi^.  for  plaintiff  In  error.  W.  N. 
Greene,  of  Ft  Towwm,  for  deCmdant  In  er- 
ror. 

WATTS,  O.  This  action  was  began  before 
I  Jnstlce  of  the  peace  of  Choctaw  county  by 
plalntifr  In  error  against  the  defendant  In  er- 
ror, and  resulted  In  judgment  for  defendant 
Id  error.  The  case  was  appealed  to  the 
coonty  court,  and  tried  to  the  court  and  Jnry 
OD  April  28,  1012,  wltb  the  same  results. 
The  plaintiff  in  error  filed  a  motion  for  a 
new  titel,  wtaidi  was  dMded.  Judgment  was 
rendered  tor  defendant  In  error,  from  which 
plaintiff  in  ern»  appeals,  assigning  as  error 
the  following: 

"I.  The  court  erred  In  overruling  defendant's 
objection  to  the  introdnctlon  of  any  evidence. 

"II.  In  overruling  defendanfa  demurrer  to 
plaintiff's  evidence. 

"III.  In  OTerraling  defendant's  motion  for  a 
peremptory  iDStructum. 

"IV.  In  admitting,  over  the  objection  of  de- 
fendant, Incompetent  and  illegal  evidence  offer- 
ed and  introduced  by  plaintiff. 

"V.  In  excluding  competent  and  legal  evidence 
offered  by  defendant 

"VI.  In  his  instruction  to  the  jury,  to  which 
in  exception  was  saved  by  defendant 

"VII.  In  refusing  to  give  to  the  jury  the  sev- 
eral instructions  requested  by  defendant 

"VIII.  In  overruling  defendant's  motion  for 
t  new  trial." 

The  petitl<m  In  error  and  case-made  were 
filed  in  this  court  on  October  21,  1812. 
Briefs  and  service  thereof  were  filed  on  the 
l&th  day  of  March,  1915.  Defendant  In  er- 
ror has  fittled  to  file  brlefo,  nor  has  be  asked 
an  extension  of  time  to  file  same.  We  have 
osmtned  the  evidence  copied  in  plalndfl  In 
oror's  brief,  the  alleged  erroneous  Instruc- 


tloiu,  those  refnaed,  .together  with  Uie  au- 
thorities relied  upon  for  a  reversal,  whldi 
seem  reasonably  to  support  the  assignments 
of  error.  In  cases  of  this  character  this 
court  has  often  held: 

"Where  plaintiff  In  error  has  completed  his 
record  and  filed  it  in  this  court  and  has  served 
and  filed  a  brief  in  compliance  with  the  rules 
of  the  court,  and  defendant  in  error  has  neither 
filed  a  brief  nor  offered  any  excuse  for  such  fail- 
ure, the  court  is  not  reqaired  to  search  the  rec- 
ord to  find  some  theory  upon  which  the  judg- 
ment may  he  sustained;  and  where  the  brief 
filed  appears  reasonably  to  sustain  the  assign- 
ments 01  error,  the  court  may  reverse  the  judg- 
ment in  accordance  with  the  prayer  of  the  peti- 
tion of  plaintiff  in  error."  Midland  Elevator 
Co.  V.  Harrah  (not  yet  officially  reported)  148 
Fac  U68,  and  cases  cited. 

Therefore^  under  the  authority  of  the  caae 
cited,  and  for  the  further  reason  that  the 
plaintiff  In  error's  petition  seems  to  be  rea- 
sonably well  sustained,  we  recommend  that 
the  case  be  reversed  and  remanded. 

PBBOURIAM.  Adopted  in  wbol«b 


SMITH  et  al.  v.  KENNEDY.    (No.  8860.) 
(Supreme  Coort  of  Oklahoma.    May  18.  1915.) 

(ByUaius  by  the  Court.} 

1.  Aonon  4=»60— Gaubes  or  AonoH— Mis- 
join  oBft—'Ausrs. 

Where  two  persons  purchase,  by  separate 
deeds,  the  interest  of  certain  heirs  in  an  undi- 
vided parcel  of  laud,  an  action  in  the  name  of 
such  vendees  and  the  heirs  to  declare  the  pur- 
chaser of  the  same  land  from  another  person  a 
trustee  is  not  a  misjoinder  of  causes  of  action. 
_rEd.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  S{  511-547;  Dec.  DSTV^SO.] 

2.  Pttbuo  Lanub  «=»128  —  Patents  —  QsAn- 

TEE— TbUSTEE— JUBISDlCnON   IN  EqUITV. 
Courts  of  equity  have  jurisdiction  to  de- 
clare the  grantee  in  a  patent  issued  by  the  gov- 
ernment a  trustee  for  the  true  owner,  where 
such  pat^  la  Issued  on  an  erroneous  view 
the  taw. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent.  Dig.  S  344;  Dec.  Dig.  «=»128.] 

3.  Indians  «=»13,  14— Indian  Lands— Pub- 
chase  OF  Town  Lots— Pebsonai,  Right— 
Partnebship. 

The  right  of  a  Cherokee  Indian  citizen  to 
purchase  town  lots  of  which  he  is  in  rightful 
possession,  and  on  which  be  has  made  perma- 
nent improvements,  sa  provided  by  Act  July  1, 
1902,  c.  1375.  8  43,  82  Stat.  723,  at  half  of  the 
appraised  valuation,  is  the  personal  right  of 
the  Indian  by  reason  of  the  blood  of  his  tribal 

Sarent.  So,  where  a  citizen  by  blood  of  the 
herokee  Nation  and  a  noncituien  occupy  cer- 
tain lots,  on  which  they  are  carrying  on  busi- 
ness, which  lots  are  scheduled  to  them  jointly, 
it  is  error  in  law  to  issue  the  patent  to  the  non- 
citizen  member  of  the  firm,  as  surviving  partner, 
after  the  death  of  the  Indian  dtixen. 

(Ed.  Note.— For  other  casesu  see  Indians. 
Cent  Dig.  W  2,  30-36,  46;  Dec.  Dig. 
14.] 

4.  Indians  «=»1^Indian  'Lands— PATimj 
yoB  Town  Lots— Joint  Occupants. 

Where  In  such  case  the  patent  is  issued,  it 
relates  back  to  the  application  for  and  schedal- 
ing  of  the  lots,  and  where  the  lots  are  applied 
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for  and  scheduled  In  the  name  of  the  Indian 
cltisen  and  the  noncitizen  as  joint  occupants,  it 
is  error  in  law  to  issue  the  patent  to  one  of 
them  only. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  tijj  2,  31-36,  46;  Dec.  Dig.  «»14,] 

6.  Appeal  and  Ebbob  ^=370— Dbcisiohb  Ap- 
pealable— Obder  Sustaining  Dekubbeb. 
An  appeal  ma;  be  taken  from  an  order 

sustaining  a  demurrer  to  a  petition  prior  to  the 

entry  of  final  Judgment  against  the  pleader. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  SI  867-378,  386,  411;  Dec. 

Dig.  ^70.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  IHstrict  Court,  Sequoyali  Coun- 
ty; J.  H.  PItcliftiPd,  Judge. 

Acti<Ni  hy  James  A.  Smith  and  others 
against  A.  J.  Kennedy.  Judgment  tor  de- 
fendant, and  plalntlffls  bring  error.  Revers- 
ed and  remanded. 

The  petition  alleges,  in  substance,  so  far 
as  material  to  the  questions  here  presented, 
that  Pleasant  N.  Blackstone  was  a  duly  en- 
rolled citizen  of  the  Cherokee  Nation  by 
blood,  and  that.  In  conjunction  with  one 
Clarence  W.  Turner,  he  was  In  the  rightful 
and  Joint  possession  of  certain  lots  within 
the  town  site  of  Vlan,  In  the  Cherokee  Na- 
tion, at  the  time  of  the  act  of  Congress  of 
Jane  28,  1898,  and  was  in  the  possession  of 
the  land  until  his  death  on  AprU  21,  1904; 
that  Blackstone  was  duly  enrolled  as  a  Cher- 
okee citizen  by  blood,  and  was  entitled,  un- 
der section  43  of  the  act  of  July  1,  1902, 
ratided  by  an  election  of  the  Cherokee  Na- 
tion on  August  7,  1902,  to  purchase  this  land 
by  paying  one-half  of  the  ai^raised  value, 
on  account  of  hla  rightful  possession  and 
permanent  Improvements  placed  thereon ; 
that  Turner  was  not  a  citizen  of  the  Cher- 
okee Nation;  that  shortly  before  his  death, 
on  April  21,  1904,  Blackstone  made  applica- 
tion to  the  town-site  commission  for  the 
town  of  Vian  to  purchase  an  undivided  half 
interest  in  the  lots  at  one-half  of  the  apprais- 
ed value,  as  provided  by  section  43  of  the 
Cherokee  Agreement,  and  that  Turner  Joined 
In  this  application,  and  that  the  town-site 
commlfiston  scheduled  the  lots  to  Blackstone 
and  Turner,  subject  to  the  approval  of  the 
Interior  Department,  which  schedule  was 
made  to  Turner  and  Blackstone  as  Cherokee 
Citizens  at  half  of  the  appraised  value;  that 
objection  was  made  by  the  Interior  Depart- 
ment to  scheduling  these  lots  to  Turner  at 
half  of  their  appraised  value,  because  he  was 
not  a  Cherokee  by  blood,  but  an  intermarried 
citizen  only;  that  the  schedule  of  a  one-half 
interest  In  these  lots  was  approved  to  the 
heirs  of  Blackstone  (who  died  during  the 
pendency  of  the  proceedings)  on  August  15, 
1905,  and  the  application  of  Turner  was 
withheld  at  his  request  pending  the  determi- 
nation of  his  rights  as  an  intermarried  citi- 
zen; that  afterwards  It  was  decided  that 
Turner  did  not  have  the  right,  as  an  inter- 
married citizen,  to  purchase  these  lots  at, 


half  their  appraised  value,  and  the  other 
half  Interest  was  then  scheduled  to  Tunier 
as  a  noDcttlzen  under  the  proviso  of  section 
43,  Act  July  1,  1902,  and  this  was  approved 
by  the  Secretary  of  the  Interior  on  July  8, 
1907 ;  that  on  October  9,  1908,  Turner,  pur- 
porting to  he  the  surviving  partner  of  the 
Qrm  of  Blackstone  &  Co.,  composed  of  Pleas- 
ant N.  Blackstone  and  Clarence  W.  Turner, 
conveyed  the  lots  in  question  to  the  defend- 
ant, A.  J.  Kennedy,  by  deed  purporting  to 
vest  the  entire  Interest  in  these  lots  in  the 
grantee,  Kennedy.  This  deed  was  dated  Oc- 
tober 19,  1908,  and  was  recorded  October  20, 
1908.  The  petition  also  alleges  the  convey- 
ance by  the  heirs  of  Blackstone  of  their  in- 
terest as  such  heirs  to  the  plaintiffs  Smith 
and  Milton  K:.  Thompson.  The  petition  fur- 
ther alleges  that  on  September  5, 1905,  Black- 
stone's  heirs  were  notified  by  the  Commis- 
sioner of  the  Five  Civilized  Tribes  tliat  the 
lots  in  question  had  been  scheduled  to  them, 
and  a  similar  notice  was  issued  to  Turner, 
and  ttiat  the  first  payment  of  the  10  per 
cent  must  be  made  in  60  daya,  the  second 
payment  of  'iS  per  cent  within  4  months,  and 
the  remainder  in  three  equal  annual  install- 
menta ;  that  the  rules  of  the  department  do 
not  allow  one  tenant  In  common  to  make  pay- 
ment of  his  pro  rata  share,  but  that  payment 
of  eadi  installment  must  be  made  In  tall; 
and  that  plalntlflta  have  paid  $866.00  to  the 
government  as  i>ayment  for  these  lota,  but 
that  neither  Turner  nor  Komedy,  the  vendee 
of  Turner,  have  ever  paid  any  part  thereof. 
The  petition  further  alleges  that  on  August 
18,  1906,  Turner  instituted  a  contest  against 
the  Blackstone  h^rs  to  have  these  lots 
scheduled  to  him  as  snrrlvlng  partner  of 
Blackstone  &  Co.,  and  attaches  a  transcript 
of  the  proceedings  on  this  contest  The  deci- 
sion of  the  acting  oommlsdtniw  Is,  in  part, 
as  follows: 

"Attempt  is  made  by  the  surviving  partner, 
Clarence  W.  Turner,  to  show  that  the  late  firm 
of  Blackstone  ft  Co.  is  insolvent,  and  adjudged 
indebted  to  him  and  others,  and  asks  that  said 
lots  be  scheduled  to  him  as  surviving  partner,  to 
be  applied  because  needed  for  the  payment  of 
partnership  debts.  This  office  cannot  under- 
take, as  a  court  of  equity,  to  discover  the  assets 
of  the  defunct  firm  of  Blackstone  ft  Co.,  and 
compel  an  accounting  between  the  surviving 
partner  and  the  heirs  of  the  deceased  partner, 
BO  as  to  determine  whether  these  lots  could  be 
rescheduled  to  the  surviving  partner  as  assets  In 
his  hands  to  pay  the  late  firm's  ind^tedness. 
His  rights  will  remain  unimpaired  as  well  as 
those  of  the  heirs,  and  these  lots  be  scheduled 
to  the  rightful  owners  at  date  of  the  original 
schedule  of  the  town  tots  of  Vian,  Cherokee  Na- 
tion, March,  1004.  This  office  does  not  concur 
in  your  recommendation  that  the  above  lots 
should  be  scheduled  to  Clarence  W.  Turner  and 
the  heirs  of  Pleasant  N.  Blackstone,  and  di- 
rects that  the  above  lots  be  scheduled  to  'Clar- 
ence W.  Turner  and  Pleasant  N.  Blackstone,  an 
undivided  one-half  interest  in  each  as  members 
of  the  firm  oi  Blackstone  ft  Co.,  snd  It  is  so 
ordered.' " 

Tills  decision  was  rendered  on  July  10, 
1908.   The  petition  farther  aUeges  that  on 
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SeptembOT  16,  1908,  aod  after  the  decUlon 
above  set  out  of  July  19^  1908,  Hon.  C.  F. 
Lairabee,  acting  commlBSlcaier,  letter  <rf 
that  date,  which  1b  attached  to  the  petition, 
aod  which  was  approTed  by  the  Secretary  of 
the  Interior  on  September  16,  1908.  recom* 
mended  that  the  deed  to  this  land  aboulcl 
Issue  to  Clarence  W.  Turner  and  the  heirs 
of  Pleasant  N.  Blackstone.  The  petition  fur- 
ther alleges  that  on  November  28,  1910,  a 
intent  was  lasned,  delivered,  and  recorded 
for  this  land  to  Clarence  W.  Tnmer,  as  and 
In  the  capacity  of  the  surviving  partner  of 
Blackstone  &  Co.  This  deed  recites: 

"Whereas,  the  said  Commission  has  awarded 
the  real  estate  hereinbelow  to  Clareace  W.  Tur- 
ner, as  and  in  the  capacity  of  surviving  part- 
ner of  the  firm  composed  of  said  Clarence  W. 
Turner  and  Pleasant  N.  Blackstone  (now  de- 
ceased), doing  buainess  under  the  firm  name 
aod  style  of  Blackstone  &  Co.,  who  has  paid 
the  sum  of  $1,733,"  etc. 

The  petition  then  challenges  the  authority 
ut  the  Secretary  of  the  Interior  and  the 
Chief  of  the  Cherokee  Nation  to  Issue  the 
patent  In  this  form,  and  that  the  order  and 
approval  of  the  Secretary  of  the  Interior  of 
September  16,  1908,  above  set  out,  was  final, 
and  that  It  was  the  duty  of  the  Secretary  to 
Issue  the  patent  according  to  this  approral. 
Ihe  prayer  of  tlie  petltlcm  material  to  the 
8i^>eal  was  that  the  legal  title  vested  In  Ken- 
nedy, the  vendee  of  Turner,  be  charged  with 
a  trust,  and  that  Kennedy  be  declared  a  trus- 
tee for  a  one-half  interest  In  tliese  lands  in 
brtialf  of  the  Blackstone  h^ra  or  thrir  ven- 
dees. 

In  regard  to  lot  S  In  blo4^  23  (a  part  of 
this  land)  it  appears  that  it  was  not  schedul- 
ed to  Blackstone  or  Turner,  but  was  sold  un- 
der  the  provisions  of  section  44  of  the  Chero- 
kee Agreement,  and  was  bought  by  A.  J.  Ken- 
nedy on  behalf  of  Turner  and  the  Blackstone 
heirs  on  Hay  31,  1905. 

To  this  petttl<m  the  defendants  demurred: 
Eirst,  that  the  court  has  no  jurisdiction  of 
the  action ;  second,  that  aereral  causes  of  ac- 
tion are  improperly  jidned,  and  that  the  pe- 
titlm  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  la  toYQi  of  the 
plaintiffs  and  against  the  defendants;  third, 
Qiat  said  petition  Is  an  effort  of  this  court 
to  set  aside  and  go  behind  a  patent  issued  by 
Q»  Cherokee  Nation  and  by  the  United 
States;  fourth,  that  said  petition  does  not 
state  facts  suffldent  to  warrant  the  court  in 
the  appointment  of  a  receiver.  The  court 
SBstained  this  demurrer  in  all  things,  except 
is  to  lot  8  in  block  29,  to  wbtcb  ruling  ex- 
cation  was  duly  saved,  and  plaintiff  elected 
to  stand  on  the  demurrer,  and  refused  to 
farther  plead.  The  cause  is  brought  to  this 
court  by  proper  proceedings  In  error. 

C.  U  Thomas  and  S.  V.  O'Hare,  both  of 
Hnskc^e^  W.  h.  Curtis,  of  Sallisaw,  Mont 
V.  Sharp  and  Geo,  S.  Ramsey,  both  of  Mus- 
kogee, and  A.  A.  Davidson,  of  Tulsa,  for 
plafotlffs  in  error.  Winchester  &  Martin, 
<^  Pt  Smith,  Ark^  for  defendant  in  error. 
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DBVEStEUX,  C  (after  stating  the  facts  as 
above).  [2]  The  first  question  raised  by  the 
demurrer  Is  to  the  Jurisdiction  of  the  court 
The  power  of  a  court  of  equity  to  declare  the 
grantee  In  a  patent  Issued  by  the  govern- 
ment, or,  in  this  case,  by  the  chief  of  an  In- 
dian tribe,  in  pursuance  of  the  authority  de- 
rived from  the  government,  a  trustee,  where 
the  Department  has  proceeded  on  an  error 
in  law  in  issuing  the  patent,  has  been  too 
long  settled  to  require  station  of  authority. 
This  disposes  of  the  first  ground  of  the  de- 
murrer. 

[1  ]  The  second  ground  Is  that  several  caus- 
es of  action  are  impropaly  Joined.  It  will 
be  noted  that  the  deed  made  by  the  Blade- 
stone  heirs  for  the  property  In  controversy 
to  Jas.  A.  Smith  and  Milton  K.  Thompson  Is 
tor  their  undivided  interest  in  this  prop»ty. 
The  object  of  the  action  is  to  attack  a  deed 
wtiicb  would  render  these  two  deeds  nuga- 
tory. In  our  opinion,  the  provision  of  our 
statute  in  regard  to  a  misjoinder  of  causes 
of  action  is  the  same  as  the  old  equity  rule 
against  multifariousness,  and  consequently, 
where  a  bill  in  equity  under  the  old  practice 
was  not  multitorions,  there  Is  no  misjoinder 
of  causes  of  action  under  the  code  practice. 
In  8  Ency.  United  States  Sup.  Oonrt  Reporta, 
630,  it  la  said: 

"The  principle  of  multlfarloasneaa  Is  one  very 
largely  for  convenience,  and  is  more  often  ap- 
lied  where  two  parties  are  attempted  to  be 
rought  in  by  a  bnl  la  chancery  who  have  no 
common  Interest  in  the  litigation  whereby  one 
party  is  compelled  to  join  in  the  expense  and 
trouble  of  a  snit  in  which  be  is  codefendant, 
having  no  common  interest,  or  in  which  one 
party  is  joined  as  complainant  with  another 
party  with  whom  In  like  manner  fae  either  has  no 
mterest  at  all,  or  no  such  interest  as  required 
the  defendant  to  Utigate  it  In  the  same  action." 

See,  also,  De  Roberts  v.  Cross,  23  Okl.  888, 
101  Pac.  1114,  and  Selbert  v.  Thompson,  8 
Kan.  66.  Applying  this  principle  to  the  case 
at  bar,  there  Is  no  misjoinder  of  actions  In 
this  petition. 

The  one  remaining  ground  In  this  demur- 
rer open  for  consideration  in  this  court  is 
that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that 
the  petition  Is  an  effort  In  this  court  to  set 
aside  and  go  behind  the  patent  Issued  by  the 
Cherokee  Nation  and  by  the  United  States. 
What  has  been  said  under  the  Qrst  ground 
of  the  demurrer,  that  the  court  has  no  Juris- 
diction, disposes  of  the  third  ground,  that 
the  petition  is  an  effort  In  this  court  to  set 
aside  and  go  behind  the  patent. 

[S,  4]  This  leaves  the  only  other  remaining 
ground  now  open;  that  Is:  Does  the  peti- 
tion state  facts  sufficient  to  constitute  a  cause 
of  action?  We  think  it  does.  From  the  fore- 
going statement  of  facts  it  appears  tbat  the 
contest  of  Turner  to  have  this  land  declared 
partnership  assets  was,  in  fact,  rejected  by 
the  Commissioner  of  Indian  Affairs  on  the 
very  apparent  ground  that  the  Department 
could  not  administer  the  equities  in  this  case 
between  th«  heirs  of  BlacksttHiA  and  the 
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creditors  of  Blackstone  &  Co.  Tbe  Secretary 
also  directed  the  deed  to  issue  to  Clarence 
W.  Tnmer  and  the  heirs  of  Pleasant  N. 
Blackstone,  by  his  letter  of  September  IS, 
1908.  Without  further  bearing,  as  far  as 
this  record  discloses,  or  without  any  addi- 
tional notice  to  the  Blackstone  heirs,  the 
deed  was  issued  to  Clarence  W.  Turner  as 
surviving  partner  of  Blackstone  A  Co.  This 
deed,  it  is  true,  was  approved  by  the  Secre- 
tary of  the  Interior,  but  the  record  Is  silent 
as  to  why  this  change  was  made. 

But,  under  the  law  governing  Indian  al- 
lotments of  tills  kind,  could  this  right  of 
Blackstone  to  purchase  these  lots  at  one-half 
of  their  appraised  value  become  a  partner- 
ship asset?  Id  this  case  Bla<^stone,  a  cit- 
izen, and  Turner,  a  nondtizen,  were  partners 
in  the  mercantile  business,  and  they  occupied 
these  lots,  as  we  gather  from  tbe  record,  for 
the  purpose  of  their  business.  This  does  not 
carry  tbe  right  which  Blackstone  had  to  pur- 
chase the  lots  at  one-half  of  the  appraised 
value,  or  at  least  bis  Interest  In  them.  Sec- 
tion 43,  c.  1375  (32  Btat  U  pt.  1),  provides: 

"Any  citizen  in  rightful  possesion  of  any 
town  lot  having  improvements  thereon  other 
than  temporary  builqlngB,  fencing,  and  tillage, 
the  occupancy  of  which  has  not  been  acquired 
under  tribal  laws,  shall  have  the  right  to  pur- 
chase same  by  paying  one^half  of  tbe  appraised 
value  thereof :  Provided,  that  any  other  person 
in  undisputed  possession  of  any  town  lot  having 
improvements  thereon  other  than  temporary 
buildings,  fencing  and  tillage,  the  occupancy  of 
which  hu  not  been  acquired  under  tribal  laws, 
shall  have  the  right  to  purchase  such  lot  by 
paying  tbe  appraised  value  thereof." 

In  tbe  case  at  bar  Blackstone  did  not  ac- 
quire his  right  to  purchase  this  property  at 
one-balf  of  its  appraised  value  by  reason  of 
any  partnership  arrangement,  or  by  any- 
thing whatever  growing  out  of  tlie  partner- 
ship. As  was  said  by  the  Supreme  Court  of 
the  United  States  In  the  case  of  McDougal 
V.  McKay,  decided  AprU  26,  1915,  237  U.  S. 
872,  35  Sup.  Ct.  605,  59  I*  Ed.   : 

"The  right  to  tbe  property  antedates  tbe  al- 
lotment, and  is  simply  given  effect  to  by  that 
act.  Viewing  the  tribal  property  and  its  divi- 
sion in  this  ligbt,  Andrew  J.  BerrybUl  acquired 
bis  right  to  the  land  in  question  by  his  mem- 
bership in  the  tribe.  It  was  bis  birthright.  It 
came  to  him  by  the  blood  of  bis  tribal  parent, 
and  not  by  purchase." 

See,  also,  Shultls  v.  McDougal,  170  Fed. 
629,  96  C.  C.  A.  615.  Applying  this  principle 
to  the  case  at  bar,  the  right  of  Blackstone  to 
acquire  the  title  to  this  property  by  paying 
one-half  of  the  appraised  value  antedates  the 
allotment  and  was  his  tribal  right,  and 
came  to  him  by  reason  of  his  Indian  ances- 
tors. It  Is  true  that  his  possession  with 
Turner  was  a  Joint  possession,  and  Black- 
stone and  his  heirs  only  claim,  and  have 
only  claimed  from  the  outset,  a  one-half  in- 
terest in  tbe  lots,  that  is,  that  they  should 
have  the  right  to  acquire  a  one-half  Interest 
by  paying  half  of  the  appraised  value,  while 
Turner,  under  the  proviso  of  section  43,  had 
the  right  to  acquire  the  other  one-half  in- 
terest by  paying  tbe  full  appraised  raloe. 


This  right  of  Blackstone  was  derived  from 
his  Indian  ancest(«s  and  from  the  act  of 
Congress,  and  cannot  In  any  sense  be  called 
a  partnership  asset,  and  it  appears  from  the 
petition,  and  is  admitted  by  the  demurrer, 
that  tbe  belrs  of  Blackstone  have  [>aid  $868 
on  this  purchase  price.  We  cannot  in  tbis 
suit  dispose  of  any  of  tbe  equities  between 
tbe  creditors  of  Blackstone  &  Co.  and  Black- 
stone's  heirs,  If  there  are  any ;  for  this  is  an 
action  in  which  the  creditors  are  not  parties, 
and  tbe  only  object  of  which  Is  to  declare 
Turner's  vendee  a  trustee  for  <me-half  Inter- 
est in  this  property. 

There  is  another  question  also  presented 
by  this  record,  and  under  which  we  think  it 
was  error  for  the  court  below  to  sustain  tbe 
demurrer.  It  will  be  noted  that  this  ap- 
plication and  the  schedule  of  these  lots  was 
to  Turner  and  Blackstone.  Tbe  case  of  Ar- 
thur t:  Coyne,  32  Okl.  527,  122  Pac.  688, 
throws  light  on  this  question.  In  that  case 
two  tenants  In  common  who  owned  an  undi- 
vided interest  in  the  Improvements  on,  and 
the  right  of  [wssession  to,  town  lots  in  the 
city  of  Tulsa,  scheduled  tbem  Jointly.  One 
of  the  codefendants  fraudulently  obtained  a 
deed  In  his  own  name  for  tbe  entire  prop- 
erty, and  the  court  held  that  be  took  the 
legal  title  as  trustee  for  his  codefendant  as 
to  one-half.  In  passing  on  this  subject  the 
court  used  this  language: 

"Under  the  doctrine  of  relation,  when  the  pat- 
ent Issued  to  defendant  it  related  hack  and  took 
effect  as  of  the  date  of  the  application  for  and 
scheduling  of  the  lot,  to  wit,  July  10,  1902. 
Sfaepley  V.  Cowan,  91  U.  S.  330  [23  L.  Kd. 
424] ;  Beard  v.  Federy,  S  WalL  478  [18  li.  Ed. 
88]/'  and  other  cases  cited. 

In  the  case  at  bar,  under  this  rule,  the 
patent  Issued  to  Clarence  W.  Turner  as  sur- 
viving partner  of  Blackstone  &  Co.  related 
back  to  the  original  schedule,  which  was  in 
the  name  of  Blackstone  &  Turner  as  Joint 
occupants,  with  the  right  of  Blackstone  to 
acquire  his  one-half  Interest  by  the  payment 
of  one-half  of  the  appraised  value  of  bis 
Interest,  and  of  Turner  acquiring  bis  one-half 
Interest  by  the  payment  of  the  entire  apprais- 
ed value  of  his  interest.  We  therefore  thi»ik 
there  was  error  in  overruling  the  demurrer. 
The  demurrer  was  general  to  the  entire  pe- 
tition, and,  if  tbe  petition  stated  any  cause 
of  action,  it  was  good  as  against  a  general 
demurrer.  The  court  held  as  to  lot  8  In 
block  23,  and,  this  being  the  case,  the  de 
murrer  should  have  been  overruled  In  au,r 
event 

[6]  There  is  no  final  Judgment  in  the  case, 
but  we  entertain  the  appeal  under  the  doe 
trine  of  Ashley  Silk  Co.  v.  Oklahoma  Fire 
Ins.  Co.,  33  Okl.  34S,  125  Paa  449,  which  de- 
cides that  an  appeal  may  be  taken  from  an 
order  sustaining  a  demurrer  to  a  petition 
prior  to  the  entry  of  final  judgment  against 
the  pleader.  The  title  of  lot  8  in  block  23  is 
left  open  by  the  trial  court,  but  this  can 
be  provided  for  npui  tbe  further  beerlns  of 
the  case. 
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We,  therefore,  recommeDd  that  the  Jndg- 
meot  be  reversed,  and  tUs  cause  remanded 
for  further  proceedingB  not  inconsistent  with 
this  oplnbH). 

FEB  CURIAM.  Ad(vted  In  Whole. 


PITSEB  T.  CITY  OF  PAWMEB  et  bL 

(No.  6779.) 

(Sapreme  Court  of  Oklahoma.   March  80,  1916. 
ReheariDg  Denied  June  8,  i»V^) 

(BvlJaitt$  &v  Me  Vourt.) 
L  HCTNtCIPAL  COBPOBATIONB  ^:^28— STBEBT 

Patxho — Publication  of  BuoLimon— In- 
^iTNonon— Pbbicatubitt. 
An  Injuuetion  will  not  lie  to  restrain  the 

pablicati<m  of  a  resolution  of  a  city  coondl  de- 
claring that  a  necessity  exists  for  the  paving  of 
certain  etreeta  of  such  city  at  the  instance  of  a 
tazpaying  property  owner  within  the  proposed 
improTement  district,  as  sacb  suit  Is  prematnre. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  842-846;  Dec.  1%. 
*=>328.3 

2.  UimnnrAL  Cobpobations  «=»993  —  Iixi- 

OAI.  COMTBACT— PaTMBNI— IMJONCTION. 

Where  no  liability  has  accraed  upon  a  con- 
tract alleged  to  be  illegal,  entered  into  by  a  city, 
and  it  does  not  appear  that  sach  city  is  threat- 
ming  to  make  any  payment  thereon,  no  grounds 
for  equitable  interference  are  shown. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Comoratitms,  Cent  Dig.  i|  2158-2161;  Dec 
Dig.  ^993.] 

Error  from  District  Conrt,  Pawnee  Coon- 
tj;  L.  M.  Poe,  Judge. 

Action  Iqr  O.  W.  Fltser  against  the  City  of 
^wnee,  a  corporation,  and  others.  From 
sn  order  dissolving  a  tnnporarjr  injunction. 
plalnUlt  brings  error.  AfBnned. 

McNeUl  ft  McNeill,  of  Pawnee,  fbr  piaintlfl 
In  error.  F.  G.  Sboemater,  of  Pawnee,  for 
defendants  Ip  error. 

HABDY,  J.  PialntifT  In  error  seeks  to 
reverse  an  order  of  the  judge  of  the  Twenty- 
First  district  In  dissolving  a  temporary  In- 
junction theretofore  made.  At  the  time  of 
the  hearing,  neither  party  offered  any  evl- 
deoce,  and  the  action  of'  the  Judge  is 
equivalent  to  holding  that  the  petition  does 
not  state  a  cause  of  action.  Both  parties 
seem  to  have  considered  this  case  in  this 
Ught,  and  in  the  oral  argument  It  was  pre- 
KDted  on  that  theory,  so  we  shall  consider 
it  In  the  same  way. 

Tile  petition  alleges,  In  substance,  that  de-' 
fodants  in  error,  who  were  defendants  be- 
low, had  entered  Into  a  contract  with  the 
Benham  Engineering  Company,  to  prepare 
estimates  and  speddcatlons  preparatory  to 
paring  certain  streets  of  the  d^endant  city ; 
that  said  englnecrli^  company  was  not  a 
Rsldent  of  the  defendant  city,  and  could  not 
and  did  not  quali^  as  such  city  engineer; 
and  that  said  contract  provided  that  a  cer- 
tain jfa  cent  of  the  contract  price  should  be 
ptld  laid  engineering  company  if  said  im- 


provements were  constructed;  and  that,  if 
said  Improvements  were  not  constructed  by 
reason  of  a  sufficient  protest  being  flied  by 
the  property  owners,  the  sum  of  f50  was  to 
be  paid ;  that  a  resolution  declaring  that  a 
necessity  existed  for  such  improvements  had 
been  passed  by  the  mayor  and  council,  and 
publication  thereof  was  sought  to  be  enjoin- 
ed, and  also  the  payment  of  any  sum  to  the 
engineering  company.  The  petition  also  con- 
tained the  usual  allegations  that  plaintiff 
was  a  resident  property  owner  and  taxpayer ; 
and  various  other  objections  were  urged. 
An  answer  under  oath  was  filed,  whlcb  ad- 
mits certain  all^atlons  and  denies  all  those 
allegations  of  the  petition  which  question  tlie 
rig^t  of  the  engineering  company  to  perform 
the  services  complained  of,  and  also  denies 
the  allegation  that  defendants  In  error  are 
about  to  unlawfully  expend  any  sums  of 
money  as  alleged. 

[1 , 2]  The  question  presented  is  whether  or 
not  a  taxpayer  and  propertr  owner  within  a 
proposed  improvmient  district  may  "'"^"^w'n 
an  action  to  enjoin  proceedings  preliminary 
to  letting  a  contract  and  levying  an  assess- 
ment for  the  payment  thereof  prior  to  the 
time  the  contract  is  actually  let  and  an  as- 
sessment provided  for.  If  so,  the  order  dis- 
solving the  temporary  injunction  was  error; 
if  not,  the  same  should  be  affirmed.  Section 
016,  art  12,  Rev.  Laws  1910,  provides  that, 
when  the  mayor  and  council  deem  it  neces- 
sary to  pave  any  of  the  streets  of  the  city, 
they  shall  require  the  city  engineer  to  pre- 
pare complete  and  accurate  specifications  and 
estimates,  which  when  approved  shall  be 
filed  with  the  dty  clerk ;  whereupon  they 
shall  pass  a  resolution  declaring  such  work 
or  Improvement  necessary,  which  resolution 
shall  be  published  as  provided.  By  section 
eie  the  property  owners  are  given  a  right 
to  appear  after  such  publication  and  protest 
against  such  proposed  lmprov»nents,  and, 
If  no  sufficient  protest  is  made,  then  the 
mayor  and  council  are  given  the  power  to 
cause  such  Improvements  to  be  made  and  to 
contract  therefor  and  levy  an  assessment 
Section  622  provides  the  manner  that  these 
st^s  shall  be  taken.  The  mayor  and  coun- 
cil are  required  to  pass  a  resolution  reciting 
that  no  sufficient  protest  has  been  made  by 
the  property  owners  to  be  affected  and  ex- 
pressing the  determination  of  the  council  to 
proceed  with  the  improvements,  defining  the 
extent,  character,  and  width  thereof,  the  ma- 
terials to  be  used,  the  manner  of  construc- 
tion, and  such  other  matters  as  shall  be 
necessary  to  Instruct  the  ei^neer  In  the  per- 
formance of  his  duties  In  preparing  the  nec- 
essary plans,  plats,  profiles,  spedScatlons, 
and  estimates  which  shall  conform  as  nearly 
as  practicable  to  the  original  specifications 
and  estimates,  which  upon  approval  shall  be 
filed  with  the  city  clerk.  It  is  also  provided 
by  other  sections  of  the  same  article  how  the 
contract  shall  be  let  at  competitive  Utds  after 
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adrertlBemeat  and  for  the  appointment  of 
appraisers  to  appraise  and  apportion  the 
benefits  to  the  property  affected,  for  objec- 
tions to  the  report  of  such  appraisers,  and 
the  correction  of  any  errors  therein,  and  for 
the  levy  of  the  assessment  to  pa7  for  such 
Improvementa 

In  the  case  at  bar  the  defendants  had  pro- 
ceeded only  to  the  point  where  they  were 
about  to  publish  the  orl^nal  resolution  de- 
claring that  a  necessity  existed  for  such  work 
so  as  to  enable  the  property  owners  to  ap- 
pear before  the  council  and  present  objec- 
tions to  the  making  of  same  when  this  suit 
was  brought.  The  estimates  and  specifica- 
tions furnished  by  the  engineer  were  not  the 
final  plans  and  estimates,  and  the  approval 
thereof  did  not  bind  the  defendants  to  ad- 
here strictly  to  them,  as  final  plans  and  esti- 
mates are  required  to  be  furnished  after 
c^portunlty  for  objections  by  the  property 
owners  and  after  the  council  have  determined 
to  proceed  with  the  work,  neither  of  whl(^ 
had  been,  or  could  have  been,  done  at  the 
time  the  suit  was  begun.  The  dty  might 
abandon  the  steps  taken  and  not  make  the 
Improvements  at  all,  and  this  it  might  do 
at  any  time  prior  to  making  the  contract.  In 
Shnltz  T.  Rltterbusch,  38  Okl.  478,  134  Pae. 
961,  this  court  said: 

"And  there  can  be  no  reason  why  the  city  may 
not  recoDslder  and  conclade  not  to  make  the 
proposed  improvemeote  and  abandon  all  proceed- 
ings with  reference  thereto,  at  any  time  prior 
to  the  making  of  the  contract." 

See,  also,  Barber  Asiihalt  Co.  t.  Edj^rton 
et  al.,  125  Ind.  455,  25  N.  E.  436. 

Under  the  <^rcum8tances  of  this  case,  we 
are  of  the  opinion  that  the  action  was  pre- 
maturely brought,  and  the  action  of  the 
court  in  dissolving  the  temporary  injunction 
shonld  be  .affirmed.  Shultz  t.  Kitterbusch, 
supra ;  Barber  Asphalt  Co.  r.  Edgerton,  su- 
pra ;  City  of  Kansas  City  v.  Smiley,  62  Earu 
718,  64  Pac.  613 ;  Mason  v.  City  of  Independ- 
ence, 61  Kan.  188,  59  Paa  272;  Baldwin  v. 
City  of  Neodesha,  83  Kan.  268.  Ill  Pac 
186;  Latman  et  al.  t.  Lake  Shore  &  Mich. 
So.  Ry.,  56  Ohio  St.  433,  47  N.  B.  248;  Bal- 
lard V.  City  of  Appleton,  26  Wis.  67 ;  Blake 
V.  aty  of  Brooklyn,  26  Barb.  (N.  Y.)  310; 
Monls  T.  City  of  Bayonne,  25  N.  J.  Eq.  345 ; 
Merritt  T.  City  of  Duluth,  103  Minn.  236,  114 
N.  W.  758 ;  Fllcklnger  et  aL  r.  Fay,  119  Cal. 
680,  51  Pac  855. 

By  the  terms  of  the  contract  with  the  en- 
gineering company,  the  city  Is  bound  to  pay  a 
certain  per  cent,  of  the  contract  price  In  the 
event  the  improvements  are  constructed,  and 
if  sufficient  protest  Is  filed  by  the  property 
owners,  and  by  reason  thereof  the  improve- 
menta should  not  be  made,  then  the  city  1& 
to  pay  the  engineering  company  $50.  Mo  lia- 
bility had  attached  under  the  terms  of  the 
alleged  contract,  and  it  Is  not  claimed  that 
the  city  was  about  to  make  any  payment 
therennder.  prior  to  the  happening  of  the 


contingency  which  would  fix  the  llablll^  ac- 
cording to  the  contract  itself;  and  inasmuch 
as  the  allegations  of  the  petition  which  chal- 
lenge the  right  of  the  engineering  company 
to  perform  the  services  complained  of  are 
met  by  a  denial  In  the  answer,  which  la  veri- 
fied, and  an  issue  of  fact  Is  thereby  made^ 
we  think  that  on-  this  state  of  the  record 
there  is  not  presented  such  a  state  of  facts  as 
would  entitle  the  plaintiff  to  equitable  relief 
in  the  present  proceeding. 

The  order  appealed  from  la  therefore  af- 
firmed. All  the  Justices  concur,  except 
KANE,  a  absent 


ABBOTT  V.  PERRT  «t  aL  (No.  4402.) 
(Supreme  (Tburt  of  Oklahoma.   May  18,  191S.) 

(Syllabut  by  the  Cavrt.) 

1.  Indians  «s»13  —  Making  or  Axxotuent 
SEuccnoMS  —  CoNrucTiNa  Claius  —  Deci- 
sion OF  IHTEUOB  DEPABTianT— Review  bt 

COUBTS. 

The  laws,  resrolationa,  and  rules  of  practice 
of  the  Interior  Department  prescribe  with  par- 
ticularity the  maimer  in  which  Zodiaa  allotment 
selections  may  be  made,  and  the  officers  of  that 
department  are  required  to  receive,  consider,  and 
pass  upon  the  proofs  ueceasar;  to  establish  the 
respective  claims,  selectiona,  and  filings,  and  in 
case  of  conflicting  claims  to  the  same  tract,  to 
hear  and  pass  upon  the  testimony  of  the  coo  test- 
ing parties.  The  proofs  offered  in  compliance 
with  the  law  and  rules  of  practice  are  to  be  pre- 
seated,  in  the  first  instance,  to  the  local  officers 
of  the  district  where  the  land  is  situated,  and 
from  their  decision  an  appeal  lies  to  the  Com- 
miaaioner  of  Indian  Affairs,  and  from  him  to 
the  honorable  Secretary  of  the  Interior.  For 
mere  errors  of  judgment  as  to  the  weight  of  evi- 
dence on  these  subjects,  by  any  of  the  subordi- 
nate officers,  the  only  remedy  U  by  an  appeal  to 
his  immediate  superior  of  that  Department.  The 
courts  cannot  exercise  any  direct  appellate  ju- 
risdiction over  the  rulioga  of  those  officers,  or  of 
their  superior  in  the  Department,  in  such  mat- 
ters, nor  can  they  reverse  or  correct  them  in 
a  collateral  proceeding  between  private  parties. 
It  is  only  when  those  officcyrs  have  misconstrued 
the  law  appUcable  to  the  case,  as  established  by 
the  evidence  before  the  Department,  and  have 
thus  denied  to  parties,  rights  which,  upon  a 
correct  constructiout  would  have  been  conceded 
to  them,  or  where  inisrepresentationa  and  fraud 
have  been  practiced,  necessarily  affecting  their 
judgment,  that  courts  can,  In  proper  proceed- 
ing, interfere  and  refuse  to  give  effect  to  thdr 
action. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  i  30;  Dec  Dig.  «=»l3.1 

2.  Indians  <Ss3l3  —  Indian  Aixotubnt  — 

AOBEEMENT  TO  SELL— PBEBUKPHONS— SPEC- 
ULATION. 

The  act  of  an  applicant,  for  an  Indian  al- 
lotment selection,  in  executing  and  delivering  a 
contract  for  the  sale  of  the  land  sought  to  b« 
filed  upon,  in  case  be  succeeds  in  getting  ssid 
tract,  raises  a  presumption  that  he  la  not  In- 
tending to  ffie  on  said  allotment  in  good  faitli, 
hut  for  speculation,  and  with  the  intention  to 
abandon  and  forfeit  his  rights  to  said  land. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  S  30;  Dec.  Dig.  «=>13.] 

Commissioners*  Opinion,  Division  Na  4. 
Error  from  District  Court,  Tulsa  Gonnty; 
U  M.  Po^  Judge. 
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Action  by  J(diii  H.  Abbott  ftgalnat  Vlnita 
Pwry,  contestee,  and  tbe  Oly mpna  Oil  Com- 
pany,  to  set  aalde  the  dedaloD  at  the  Secre- 
tary of  the  Interior  npon  a  contest  of  an 
Indian  allotment  selectloa,  and  to  de<dare  a 
troBt.  Vxom  the  Jndgmttit,  plalntifl  brings 
error.  Afflrmed. 

W.  H.  Koroegay,  of  Vinlta,  for  plalntlfiF  In 
error.  Guy  Fatt&Ot  of  Vlnita,  for  defendants 
In  wear. 

ROBBEStTS,  0.  From  the  district  ooart  of 
Tulsa  county  on  petition  In  error.  The  case 
inrolves  the  right  of  allotment  eelectlon,  and 
thereby  tbe  right  of  possesaim  and  title  to 
the  N.  R  %  of  the  S.  W.  %  of  the  N.  W. 
^  of  section  36,  township  23  N..  range  12  B., 
ia  said  connty. 

The  plainCUI  and  defendant  Vinlta  Perry, 
are  citizens  and  both  entitled  to  allotments 
of  land  in  Cherokee  Nation.  The  defendant 
oU  company  la  a  corporation  and  claims  to 
have  an  oil  and  gas  lease  on  said  land.  The 
lAalntifF  for  his  cause  of  action  allegee,  In 
SDbataiK^  and  the  record  shows,  that  on  the 
23d  day  of  August,  1007.  Nathan  N.  Perry 
vpeared  at  the  Cherokee  land  office,  and 
made  application  for  the  land  In  controversy 
herein  for  his  minor  daughter,  Vinlta  Perry, 
the  dtf  endant  herein,  and  the  same  was  by 
the  Commissioner  to  the  Five  ClvUlzed  Tribes 
■  set  apart  to  her  aa  a  part  of  her  allotment 
ejection;  that  on  the  12th  day  of  October, 
1907,  the  plaintiff  herein  appeared  at  tbe 
same  land  office  and  made  application  to  have 
tbe  land  in  controversy  segregated  as  a  part 
of  his  allotment,  claiming  prior  selection,  pos- 
session, and  Improvement,  whweupon  his  ap- 
plication was  rejected,  because  of  the  prior 
selection  and  filing  by  defendant  On  tbe 
12th  day  of  October,  1^7,  the  plalnUtr  filed 
his  contest  agalnat  the  defendant  Notice  of 
contest  was  served  upon  the  defendant  as  re- 
quired by  the  rules  of  practice,  and  on  the 
8th  day  of  June,  1909,  both  parties  appeared 
before  the  land  office  and  said  case  was  tried 
before  the  Commissioner  to  the  Five  Civiliz- 
ed Tribes,  and  decision  rendered  in  favor  of 
defendant  and  against  the  plaintiff.  The  tes- 
timony taken  at  the  bearing  and  also  tbe  de- 
dslon  of  tbe  Commissioner,  Is  attached  to 
Idaintiff*s  petition  in  the  district  court,  and 
made  a  part  thereoL  Tbe  findings  of  fact 
of  the  Ocnnmlssloner  upon  the  hearing  of 
said  cause,  and  bis  conclusions  of  law  and 
jodgmect  thereon  are  as  follows: 

"Tbe  evidence  In  this  case  shows  that  the  land 
in  controversy  was,  on  the  date  that  contes- 
tee filed  thereon,  a  part  of  a  large  inclosure 
»hicb  was  in  tbe  possession  and  under  the  con- 
trol of  some  person  other  than  any  contestant 
herein,  and  tbat  tbe  onl;  Improvements  on  said 
controverted  tract  was  an  old  dilapidated  wire 
taice  running  across  the  east  side  of  said  tract 
Oa  ApriS  8,  J907,  the  improvements  on  the  tea- 
aere  tract  involved  in  this  contract  were  ap- 
praised under  the  act  of  March  2,  1007,  as  the 
property  of  one  Dorothy  Rattlingoord^  a  former 
dtmiant  for  intermarriage  citizenship  in  the 
Otiokee  Nation,  at  nine  (fO.OO)  doUars,  and 
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the  testimony  herein  Is  to  Uie  effect'that  ho  ad- 
ditional improvements  were  on  said  luid  at  the 
date  the  contest  was  filed  herein. 

"The  evidence  in  this  case  Is  practically  con- 
clusive as  to  the  eontestent's  nonpossesnoD  of 
the  land  lo  controversy,  on  the  date  that  contes- 
tee filed  tbereon. 

"The  contestant  himself  testifled  that  he  was 
not  in  possession;  that  he  owned  no  improve- 
ments located  tbereon,  and  that  be  blmself  bad 
placed  DO  tenant  in  charge  of  said  land.  It  does 
appear,  however,  that  one  Dr.  J.  M.  Boling 
placed  a  Mr.  Walden  in  charge  of  this  land,  and 
accordioR  to  Dr.  Boling's  totimony  he  placed 
said  Walden  in  charge  of  this  land  as  tbe  ten- 
ant of  contestant. 

"It  further  appears  from  the  evidence  herein 
that  soEBe  time  during  the  month  of  October, 
1907,  evidently  subsequent  to  the  institution,  of 
this  contest,  the  contestant  therein  and  bis  w'lfe 
executed  and  delivered,  to  said  J.  M.  BoUng  and 
Buth  A,  Davis,  a  contract  wherein  it  was  stip- 
ulated tbat  should  said  contestant  be  successful 
in  his  contest  for  the  land  in  controversy  be  and 
his  wife  w«e  to  execute  and  deliver  to  tbe 
said  J.  M.  BoUng  and  Ruth  A.  Davis,  in  con- 
sideration of  three  hundred  and  forty  ($340.00) 
dollars,  a  warranty  depd  conveying  to  them  the 
land  involved  in  Cherokee  allotment  contest  No. 
4913,  wherein  the  said  John  H.  Abbott  is  also 
tha  contestant  It  is  further  stipulated  in  said 
contract  that  the  said  J.  M.  Boling  and  Buth 
A.  Davis  are  to  pay  all  the  expenses  incurred 
in  the  prosecution  of  these  contests. 

"It  uerefoie  appears  that  John  H.  Abbott  is 
nominal  contestant  only,  and  that  J.  M.  Boling 
and  Ruth  A.  Davis  are  the  interested  parties  in 
tbe  prosecatiou  of  this  contest 

"The  Department  in  its  dedsion  rendered 
March  23,  lOOS,  denying  a  motion  to  reconsider 
a  former  decision  in  Chickasaw  allotment  con- 
test No.  1S93,  Stidham  v.  Folsome.  said:  The 
position  of  tbe  Department  has  been  for  several 

f'eais  tbat  an  allottee  does  not  acquire  such  an 
Dterest  in  tbe  tract  set  apart  to  him  as  will  en- 
title him  to  alienate  the  same  until  the  right  Is 
perfected  In  him  to  receive  a  certificate  of  allot- 
ment.* 

"The  land  in  controversy  was  originally  filed 
on  by  the  contestee  on  August  21,  1907,  and  this 
contest  was  instituted  October  12,  1907,  and  no 
certificate  of  allotment  coold  be  issued  to  the 
contestsnt  prior  to  the  final  determination  of 
this  contest  and  it  follows,  therefore,  as  a  mat- 
ter of  procedure,  that  tbe  contestant  WM  not  en- 
titled to  receive  a  certificate  of  allotment  at  the 
time  he  execated  the  contract  tor  the  alienation 
of  the  land  in  controversy. 

"The  Commissioner  behevea  that  the  contest- 
ant should  not  prevail  in  this  contest  for  three 
reasons:  First  that  the  improvements  located 
on  the  land  In  controversy  on  the  date  of  con< 
teetee's  filing,  were  not  of  sufficient  value  to  con- 
stitute a  segregation  of  said  land ;  second,  that 
tbe  contestant  has  failed  to  establish  hb  owner- 
ship of  the  improvements  located  on  tbe  land  in 
controvert  and  lawful  possession  of  said  land 
on  the  date  of  the  contestee's  Sling ;  third,  that 
in  view  of  the  decision  In  tbe  Stidham-Folsome 
case  above  referred  to,  the  act  of  the  contestant 
in  executing  and  delivering  a  contract  for  the 
sale  of  the  land  in  controversy,  raises  a  reason- 
able presumption  of  his  intention  to  abandon 
and  forfeit  his  rights  in  said  land." 

Judgment 

"It  is  therefbre  ordered  and  adjudged,  that  tbe 
northeast  quarter  of  the  southwest  quarter  of 
the  northwest  quarter  of  section  36,  township  22 
N.,  range  12  E.  of  the  Indian  meridian,  contain- 
ing ten  (10)  acres  and  being  the  land  In  con- 
troversy in  Cherokee  allotment  No.  4914,  be  and 
remain  a  portion  of  tbe  allotmoit  selection  of 
Vinita  Perry,  the  minor  contestee  therein,  sub- 
ject to  her  nnal  enrollment  as  a  citizen  of  tbe 
Cherokee  Nation  under  the  act  of  Congress  ap- 
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prarcd  April  20,  J90ft  (34  Stat  137),  and  that 
the  ncotds  of  the  Cherokee  land  Office  be  made 
to  conform  in  all  things  to  this  decision. 

"[Signed]   J.  S.  Wright, 

"Commissioner  to  the  Five  Civilized  Tribes. 

"Dated  this  6th  day  o(  November,  1909." 

This  case  was  appealed  by  the  contestant, 
plaintiff  herein,  to  the  Commissioner  of  In- 
dian Affairs,  and  on  the  8th  day  of  April, 
1910,  said  Commissioner  affirmed  the  decision 
of  the  Commissioner  to  the  Five  Civilized 
Tribes,  and  thereafter  the  contestant,  plain- 
tiff herein,  appealed  from  the  Commissioner 
of  Indian  Affairs  to  the  Secretary  of  the  In- 
terior who,  on  the  11th  day  of  May,  1910,  af- 
firpied  the  decision  of  the  Commissioner  to 
the  Five  CiviUzed  Tribes,  and  also  the  Com- 
missioner of  Indian  Affairs,  and  rendered  his 
declsltm  In  favor  of  the  contestee,  defendant 
herein,  as  follows: 

"This  Department  has  carefully  considered 
the  record  in  this  case  and  finds  the  conclusion 
to  be  proper  and  just.  Your  decision  is  there- 
fore amrmed." 

After  final  decision  and  disposal  of  eaid 
case  by  the  Department  of  the  Interior,  the 
plaintiff  in  error  commenced  this  action  in 
the  district  court  of  Tulsa  county,  as  an  ac- 
tion in  equity  to  declare  a  trust,  and  as 
grounds  therefor  concludes  as  follows: 

"(1)  In  the  judgment  of  each  of  said  officers 
there  was  manifest  error  of  law  and  gross  mis- 
take of  facts,  and  among  other  erron  of  law 
and  gross  mistake  of  facts  of  said  officers,  they 
erred  in  holding  that  the  improvements  on  the 
laad  were  not  sufficient  to  segregate  the  same  or 
to  give  notice  to  others  of  the  rights  of  the 
plaintiff. 

"(2)  E^h  of  said  officers  erred  in  holding  that 
the  plaintiff  was  not  in  possession  of  the  land 
at  the  time  it  was  filed  on  by  the  defendant. 

"<3)  Each  of  said  officers  erred  in  holding  that 
the  plaintiff  did  not  have  a  tenant  on  the  land 
at  the  time  it  was  filed  on  by  the  defendant 

"(4)  Each  of  said  officers  erred  in  holding 
that  the  execution  by  the  plaintiff  of  the  con- 
tract with  3.  M.  BoUng  and  Buth  A.  Davis  for 
the  transfer  of  the  land  to  them.  In  the  event  of 
the  contestant  being  successful,  forfeits  his  right 
to  the  land.  That  this  plaintiff  has  no  other 
land  to  file  upon  in  the  Cherokee  Nation,  and 
that  in  equity  and  good  conscience  he  is  entitled 
to  the  land  in  this  case;  that  as  the  plaintiff  is 
informed  the  Indian  officers  have  exhausted 
their  jurisdiction  in  the  matter  and  hnve  is- 
sued certificates  of  allotment  to  the  defendant 
Vinita  Perry. 

"The  premises  considered,  the  plaintiff  asks 
that  the  title  to  the  land  be  decreed  to  be  in  the 
plaintiff,  and  Chat  the  claim  of  the  defendants 
and  each  of  them  be  decreed  to  be  of  no  va- 
lidity; that  the  plaintiff  have  a  decree  to  this 
effect  and  to  the  further  effect  that  he  is  enti- 
tled to  the  possession  of  the  land  involved  in 
this  controversy,  and  that  the  plaintiff  have  all 
other  and  further  relief,  to  which  in  equity  and 
good  conscience  he  may  be  entitled." 

To  the  plaintiff's  petition,  the  defendant 
01ed  a  general  demurrer,  which  was  sustain- 
ed by  the  court,  and  to  which  the  ptalntlff 
saved  his  exceptions,  and  comes  to  this  court 
on  petition  In  error.  The  only  points  pre- 
sented by  the  petition  In  error  are:  First 
The  court  erred  in  snstainlng  the  demurrer 
to  the  petition.  Second.  The  court  erred  in 
rendering  Judgment  against  the  plaintiff. 


[1,  2]  The  demurrer  raises  the  sole  and 
only  question  as  to  whether  the  officers  of  the 
Interior  Department,  and  especially  the  final 
decision  ct  the  honorable  Secretary  of  the 
Interior  Department,  misapplied  or  miscon- 
straed  the  law  as  applicable  to  the  facts 
found  by  that  Department.  The  plaintiff  In 
error,  in  his  petition  In  the  district  court,  and 
also  In  his  petition  in  error  and  briefs  In  this 
court,  makes  the  contention  that  the  land 
tribunals  erred  in  their  findings  of  fact  It 
has  been  the  settled  law  of  this  country  for 
many  years,  that  the  findings  of  fact  by  the 
dlfferrait  officers  of  the  Interior  Department 
are  conclusive  upon  all  the  courts  of  the  coun- 
try^  including  the  Supreme  Court  of  the  Unit- 
ed States. 

The  record  does  not  contain  a  copy  of  the 
contestant's  affidavit  of  contest,  but  we  gather 
ttom  the  testimony  and  also  from  the  findings 
of  the  Commissioner  to  the  Five  Civilized 
Tribes,  herein  set  out,  that  his  grounds  of 
contest  were,  that  at  the  time  the  defendant 
made  her  selection  and  filed  on  said  tract,  tfa« 
plaintiff  was  In  possession  thereof,  and  bad 
lasting  and  valuable  improvements  thereon. 
Upon  this  question  the  honorable  Commis- 
sioner to  the  Five  Civilized  Tribes  flnda  M 
a  fact  that  at  the  date  the  contestee,  defend- 
ant herein,  filed  on  said  tract: 

"It  was  a  part  of  a  large  Inclosnre  which  was 
in  the  possession  and  under  the  control  of  some 
person  other  than  the  contestant,  and  that  the 
only  improvements  on  said  tract  was  an  old  di- 
liu>idated  wire  fence  running  "cross  the  east  side 
of  said  tract  and  that  said  improvements  or 
fence  had  not  been  placed  thereon  by  the  con- 
testant, and  were  not  worth  to  exceed  the  sum 
of  $9;  tbat  at  the  time  the  contestee  filed  on 
said  tract  said  contestant  plaintiff  herein,  was 
not  in  possession  thereof,  but  simply  claimed 
the  improverrents  on  said  tract  which  had  been 
placed  there  by  some  other  person,  and  that  he 
bad  placed  no  tenant  in  charge  of  said  land." 

The  Commissioner  further  finds: 

"That  some  time  during  the  month  of  October, 
1907,  subsequent  to  the  institution  of  the  con- 
test, said  contestant  and  his  wife  executed  and 
delivered  to  J.  M.  Bollng  and  Buth  A.  Davis  a 
contract,  in  which  it  was  stipulated  thst  should 
said  contestant  be  successful  in  his  contest  for 
the  land  in  controversy,  he  and  his  wife  were  to 
execute  and  deliver  to  said  Boling  and  Davis, 
for  the  coosideratioa  of  9840^  a  warranty  deed 
conveying  to  them  the  land  involved  in  said  con- 
test, together  with  other  land." 

The  honorable  Commissioner  fortber  finds: 
"That  it  was  stipulated  in  said  contract  of 
sale  of  said  land,  that  said  J.  M.  Boling  and 
Ruth  A.  Davis  were  to  pay  all  of  the  expenses 
incurred  in  the  prosecution  of  the  oontest" 

From  the  above  finding  of  facts,  tbe  De- 
partment very  properly  holds: 

(1)  "That  the  improvements  on  tbe  land  were 
not  sufficient  to  segregate  the  same  or  to  give 
notice  to  others  of  the  rights  of  oootestant  :** 
(2)  "Qiat  Uie  contestant  was  oot  in  possesion  ot 
the  land  at  the  time  it  was  filed  on  by  the  con- 
testee ;"  (3)  "that  the  plaintiff  did  not  have  a 
tenant  on  the  land  at  the  time  it  was  filed  on  by 
the  contestee." 

All  these  are  findings  of  fact,  and  are  con- 
clusive, and  could  not  be  considered  by  the 
district  court,  for  tbe  reason  that  under  tbe 
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acts  of  Ck)ngreea,  and  the  roles  of  the  differ- 
ent departments  having  charge  of  the  dis- 
posal of  public  lands,  all  questions  of  fact  as 
to  settlement,  improvement,  good  faith,  the 
acts  necessary  to  establish  settlement,  or 
anj  other  like  matters,  t»  be  determined  In 
the  disposal  of  the  public  domain,  the  facts 
are  left  entirely  to  the  different  tribunals 
haviug  those  matters  In  charge,  and  when 
settled  by  those  officers,  snch  findings  are 
final,  conclusive,  and  binding  upon  the  courts. 

The  act  of  Congress  provides,  In  substauce, 
that  all  questions  involving  the  disposal  of 
the  public  land  arising  between  different  set- 
tlers and  claimants  shall  be  settled  by  these 
officers;  and,  as  we  understand  it,  these 
same  rules  are  applicable  and  controlling  in 
determining  the  rights  of  contesting  claim- 
ants to  Indian  allotment  Belectiona.  In  de- 
termining these  questions  of  fact,  inclndlng 
settlement,  inhabitancy,  possession  and  Im- 
provement, it  becomes  necessary  for  the  de- 
partmental officers  to  inquire  Into,  and  de- 
termine the  good  faith  of  such  claimants,  In 
order  to  Judge  upon  the  claim  of  the  parties 
respectively.  These  are  all  questions  of  fact 
of  precisely  the  natnre  of  snch  as  in  an  or- 
dinary law  trial  ate  submitted  to  the  jury. 
After  these  questions  of  fact  are  so  found 
and  settled  by  the  land  officers  they  are  final. 
On  this  anestlon,  o>ar  own  Supreme  Court 
says: 

"When  ofBcers  of  the  land  office  decide  con- 
troverted questions  of  fact,  in  the  absence  of 
fraud,  Imporition,  or  mistake,  their  dedslons  on 
tlteoa  qoestican  are  final,  except  as  tbey  mav 
be  reversed  on  appeal  in  that  DepartmeoL 
Bcw  v.  Stewart.  25  OkL  6U,  106  Pac.  87a 

Tbe  Snpzeme  Court  of  the  United  States 
in  paasliw  npoa  this  gneatlflii  mi7b: 

"The  mlings  of  the  X>and  Department  on  dls- 
poted  questions  of  fact,  made  in  a  contested 
case  as  to  settkment  and  improvements  of  a 
*  *  *  claimant,  are  not  open  to  review  by 
tlie  courts."  Shepley  r.  Cowan,  91  U.  S.  831, 
23  L.  Ed.  424. 

"For  mere  errors  of  jodgment  upon  the  weight 
of  evidence  in  a  contested  case  before"  the  Land 
Department,  "the  only  remedy  is  by  appeal  from 
one  officer  of  the  Department  to  anotlwr."  Id., 
81  IT.  S.  840,  23  L.  Ed.  424. 

"It  is  only  contended  that"  the  land  officers 
"erred  in  their  deductions  from  the  proofs  pre- 
sented ;  and  for  errors  of  that  kind,  where  the 
parties  interested  bad  notice  of  the  proceedlntrs 
before  the  Land  Department,  and  were  iiermlt- 
ted  to  contest  the  same,  as  in  the  present  case, 
the  courts  can  furnish  no  remedy.  Id.,  91  V. 
8.  340,  2S  li.  Ed.  424. 

"On  mattoa  depending  upon  conflicting  evi- 
dence as  to  the  extent  of  occupation  and  the 
value  <Mf  improvements,  and  any  other  matters, 
die  action  of  the"  land  officers  "is  undoubtedly 
final"  Hector  v.  Gibbon,  111  V.  8.  28».  4 
Sup.  Ct  611,  28  L.  Ed.  427. 

'tt  would  lead  to  endless  litigation,  and  be 
fruitful  of  evil,  if  a  supervisory  power  were 
Tested  in  the  courts  over  the  action  of  the 
lumerous  officers  of  the  Land  Department,  on 
mere  questions  of  fact  presented  for  their  de- 
termination. It  is  only  when  those  officers  have 
miscmutraed  the  law  applicable  to  the  case,  as 
ataUished  before  the  Department,  and  tbna 
ka?e  denied  to  parties  rights  which,  upon  a 
correct  construction,  wonld  have  hem  conceded 
ti  than,  4V  whwe  nrisr^ttesentatkma  and  fraud 
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have  been  practiced,  necessarily  affecting  their 
judgment,  that  the  courts  can,  in  a  proper  pro- 
ceeding, interfere  and  refuse  to  give  effect  to 
their  action.  On  this  subject  we  have  repeated- 
ly and  with  emphaslB  expressed  our  opinion, 
and  the  matter  should  be  deemed  settled.* 
Qainby  v.  Conlan.  104  tJ.  S.  426,  26  L.  Ed.  800; 
Johnson  v.  Towsley,  18  Wall.  72,  20  L.  Ed. 
4SB ;  Shepley  t.  Cowan,  91  U.  &  330,  28  L. 
Bd.  424. 

Counsel  for  plaintiff  In  error  seems  to  base 
his  contentions  upon  three  proposittons,  as 
follows:  <1)  The  court  erred  in  holding  that 
the  Improvements  on  the  tract  were  not  aof- 
Sdent  in  law  to  segregate  the  land.  09  Thft 
court  erred  In  holding  that  the  improvements 
located  on  the  tract  were  not  sufficient  in 
Talne  to  constitute  a  segregation  of  the  land. 
(3)  The  court  erred  In  holding  that  the  acts 
of  contestant,  in  executing  and  delivering  a 
contract  for  the  sale  of  the  tract,  raises  a 
reasonable  presumption  of  his  Intention  to 
abandon  and  forfeit  his  rights  to  the  land. 

The  first  two  contentions  will  be  disposed 
oC  together.  Tbe  Interior  Di^rtment, 
through  its  proper  officers,  finds  as  a  matter 
of  fact,  that  the  cmteatant  was  not  the  own- 
er of  the  Improvementa  on  the  land,  and  that 
takes  out  of  the  case,  oitlrely,  the  question 
as  to  whether  the  court  erred,  in  holding  as 
a  matter  of  law,  that  the  improvements  on 
the  tract  were  not  sufficient  to  segregate  the 
land.  It  wUl  be  seen  at  a  glauoe,  that  an 
Investigation  of  that  matter  wonld  compel  U8 
to  go  into  a  consideration  of  the  facts,  wbidi, 
under  the  undivided  long  line  of  aathorltlesi 
we  cannot  do.  That  also  settles  the  other 
propo8itl<« — U  the  contestant  was  not  the 
owner  of  the  Improvementa  on  the  land,  the 
question  as  to  whether  they  were  sufficient  In 
value  to  segregate  the  trftct  la  immaterial. 
That  proposition  is  so  self-evident  that  it 
needs  no  further  comment  That  brings  as 
to  the  last  i»r<«>oeitlon,  which,  as  a  matter  of 
foct,  is  the  sole  and  only  question  of  law  In 
the  case,  and  thertfore  the  only  proposition 
left  for  this  court  to  consider,  and  that  Is. 
did  the  land  ofllcers  err,  in  holding  that  the 
execution,  by  the  plaintUE,  of  the  contract.  In 
which  he  agreed  to  transfer  the  land,  in  the 
event  of  his  being  successful  In  the  contest 
^oceedlnge,  forfeit  his  right  to  hold  the  tract 
as  a  part  of  his  allotment  selection.  That 
proposition  of  law  has  been  passed  upon  so 
often  that  it  seems  hardly  necessary  to  enter 
Into  a  discussion  of  it  The  proposition  goes 
directly  to  one  of  the  primary  questions  nec- 
essary to  entitle  a  claimant  to  obtain  title  to 
government  land,  and  that  Is  the  questiMi  of 
good  faith.  The  question  of  speculation  in 
government  land  which  Is  abhorred  and  ab- 
solutely forbidden  in  every  class  and  kind  of 
proceedings,  so  far  aa  we  have  been  able  to 
ascertain,  unless  It  might  possibly  be  the 
matter  of  obtaining  title  to  town  lots  under 
the  tows-site  law.  Such  was  the  holding  of 
the  several  branches  of  the  Department 
through  which  this  case  passed  until  it  final- 
ly reached  the  Secretary  of  the  Int^or,  who 
placed  his  seal  of  approval  upon  the  ded- 
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slons  of  the  lower  officers  and  affirmed  the  [ 
case.  The  only  question  that  the  district  j 
court  could  determine  and  settle  was  whether 
or  not  the  dilTerrat  officers  of  the  Land  De- 1 
partntent,  or  we  might  say,  the  Secretary  of 
the  Interior,  who  made  the  final  decision  of 
the  matter,  properly  determined  the  question 
of  law,  as  applied  to  the  facts  found  by  the 
Department  That  question  has  been  passed 
on  time  and  again,  so  far  as  it  relates  to 
government  homesteads,  pre-emptions,  timber 
culture  claims,  and  other  like  applicants  for 
government  land  entriee.  The  same  rule  has 
been  applied  to  entries  for  mineral  land.  A 
sale  of  land  Included  and  within  a  coal  de- 
claratory statement  prior  to  final  proof  and 
entry  defeats  the  right  of  the  claimant  to 
purchase  the  land,  and  an  entry  thereof 
made  in  his  name  must  be  canceled.  In  re 
Union  Coal  Co.,  17  Land  Dec.  Dept  Int  351. 

After  all,  ft  is  simply  a  question  of  fact 
for  the  reason  that  the  honorable  Secretary 
of  the  Interior  holds,  by  affirming  the  deci- 
sions of  the  two  commissioners,  that  the 
execution  of  the  contract  "raises  a  reason- 
able presumption  of  his  intention  to  abandon 
and  forfeit  his  rights  in  said  land."  That 
simply  goes  to  a  question  of  fact— a  lack  of 
good  faith;  an  Intention  to  abandon  and 
forfeit  his  rights  to  the  land;  erldence  of 
speculation.  Again,  what  difterence  does  It 
make  In  the  final  result?  The  land  officers 
had  already  decided  as  a  question  of  fact 
that  the  ImproTements  on  the  land  were  not 
placed  there  by  the  plaintiff  In  error,  that 
they  did  not  l>elong  to  him,  and  even  if  he 
had  placed  them  there,  and  they  had  belong- 
ed to  him,  they  were  not  of  sufficient  value  to 
entitle  the  plaintiff  to  a  segregation  of  the 
land.  Those  matters  of  fact  are  settled  by 
the  decisions  of  the  Department.  And  by 
reason  of  those  facts,  the  plaintiff  had  ab* 
solutely  no  chance  whatever  to  succeed  in  his 
contest,  and  thereby  obtain  title  to  the  land. 
Then  what  difl'erence  does  it  make  how  many 
contracts  he  entered  Into  agreeing  to  sell  the 
land  In  case  be  succeeded  In  his  contest? 
With  a  sincere  hope  that  the  questions  in- 
volved in  this  case  may  be  definitely  settled 
in  this  state,  we  call  attention  to  the  follow- 
ing decisions  of  the  Supreme  Court  of  tlils 
state  and  the  United  States: 

In  the  case  of  Myers  v.  Berry,  3  Okl.  612, 
41  Pac.  580,  the  Supreme  Court  of  Oklahoma 
Territory  said: 

"The  findings  of  fact  made  In  a  lot  contro- 
versy by  a  board  of  towo-site  trustees  appointed 
UDd«r  tbe  Act  of  Congress  approved  May  14, 
1800  [chapter  207,  26  Stat.  109  (U.  8.  Comp. 
St.  1013,  li  6029-5035)]  relating  to  town  sites 
in  Oklahoma,  are  final  and  conclusive  unless  on 
apped  to  the  proper  deputmental  officers.  Tbe 
courts  will  not  uquire  into  the  (acts  or  evi- 
dence upon  which  findings  are  based  ualess  it 
is  clearly '  made  to  appear  that  such  findings 
were  procured  by  fraud,  imposition  or  miarep- 
xesentation  to  the  manifest  mjnry  of  tbe  patty 
oomplaining." 

Speaking  further  In  that  caae  tbe  ooart 
saldt 
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"The  trustees  were  necenarily  required  to 
find,  as  a  question  of  fact,  belMe  issuing  the 

deed,  that  the  defendant  was  an  occupant  of 
the  lots  Id  dispute  at  the  time  the  town  site  was 
entered,  and  that  be  had  a  better  claim  t^an 
that  of  tbe  plaintiEt  This  most  necessarily,  un- 
der the  allegations  of  the  complaint,  have  been 
a  disputed  question,  and  the  finding  of  the  trus- 
tees is  conclusive  and  final  in  tlie  absence  of  any 
fraud  or  imposition,  and  no  fraud  or  impodtion 
is  alleged.  •  •  •  The  court  has  no  power 
or  authority  to  review  the  facts  or  weigh  tbe 
evidence  taken  before  the  board,  in  oraer  to 
determine  whether  they  arrived  at  proper  eon- 
cluaions  of  feet." 

In  the  case  of  King  v.  Thompson,  3  Okl. 
644,  39  Pac.  466.  the  same  principle  la  laid 
down  in  tbe  following  language : 

"It  Is  well  settled  that  the  misconstruction 
of  the  law  by  the  officers  of  the  Department 
which  will  authorize  tbe  interference  of  tbe 
court,  must  be  clearly  manifest,  and  not  alleged 
upon  a  possible  finding  of  the  facta  from  the 
evidence  different  from  that  reached  by  such 
officers." 

"The  town-site  trustees  are  required  to  pass 
upon  cMiteoverted  questions  of  fact,  between 
adveEse  claimants  to  lots,  and  for  errors  of  Judg- 
ment on  the  weight  of  the  evidence,  the  only 
remedy  is  by  an  appeal  to  their  superiors  in 
the  Land  Department,  and  the  courts  will  not 
exercise  any  jurisdiction  over  soch  questions 
unless  it  is  made  clearly  manifest  that  some 
fraud  or  imposition  was  practiced,  which  occa- 
sioned a  conclusion  different  from  what  it  other- 
wise would  have  been." 

In  the  case  of  Thornton  t.  Perry,  7  OkL 
441,  64  Pac  649,  the  same  principle  la  an- 
nounced.   In  that  case  the  court  farther 

said: 

"Tbe  aDegatlon  In  the  petition  that  the  testi- 
mony given  in  the  contest  cause  does  not  prove 
abandonment  goes  alone  to  the  weight  of  tbe 
ev^eoce,  and  cannot  be  considered  by  a  court 
of  equity.  It  there  is  any  evidence  tending  to 
support  tbe  conclusions  of  the  officers  of  the 
Land  Department,  snch  conclusions  will  be  final 
and  C(Kiclusive,  unless  reversed  on  appeal,  and 
courts  will  not  disturb  such  codcIusIoos." 

In  the  case  of  Paine  v.  Foster,  9  Okl.  213, 
53  Pac.  109,  this  question  was  discussed  In  a 
lengthy  opinion  by  Justice  Borford.  In  that 
case  tbe  Supreme  Court  said : 

"When  tbe  petition  sets  out  all  tbe  evidence 
taken  before  the  Land  Department,  the  decision 
of  the  register  and  receiver,  and  of  the  superior 
officers  on  appeal,  and  contains  the  all^ation 
that  th^  final  decision  of  the  Secretary  of  me  In- 
terior, adverse  to  the  claimant,  had  no  evidence 
or  facts  of  any  character  for  its  basis,  or  that 
such  decision  was  rendered  without  any  evi- 
dences or  ctrcnmstances  whatever  to  warrant 
the  same,  a  court  of  equity  will  review  tbe  evi- 
dence sufficiently  to  determine  the  question  as  to 
whether  there  was  any  evidence  tending  to  sup- 
port the  Secretary's  conclusions,  or  from  which 
a  reasonable  inference  could  be  *  *  *  drawn, 
warauting  his  findings.  If  there  is  any  evidence, 
however  slight,  tending  to  support  the  conclu- 
sion of  the  Secretary  of  the  Interior  in  a  con- 
troverted land  case,  or  if  there  are  facts  and 
circumstances  detailed  in  evidence  from  which 
*  *  *  conclusions  may  be  reasonably  and  ra- 
tionally inferred,  then  such  conclusions  become 
final  and  the  courts  will  not  review  tbe  weight 
of  the  evidence." 

The  Supreme  Court  of  the  Territory  of 
Oklahoma,  with  a  full  ben<^,  In  adopting  the 
opinion  of  Justice  Butford  in  this  case  u 
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die  opinion  of  the  court,  concludes  In  the 
tollovliig  langnage : 

"The  opinion  written  by  Justice  Burford,  we 
now  adopt  as  the  opinion  of  the  court,  except 
that  part  referring  to  defect  of  parties.  From 
tills  record,  however,  it  seenu  clear  that  Paine 
Rttled  on  the  land  tn  controversy  before  any 
Mttlement  was  made  by  the  town-site  settlers; 
■nd,  if  this  cause  were  submitted  to  us  on  the 
evidence  introduced  before  'the  Land  Depart- 
nwnt,  oar  conclnaioni  as  to  the  facta  woald 
probab^  be  different  from  tbe  findings  of  fact 
of  the  Secretary  of  the  Interior ;  but,  inasmuch 
M  there  is  some  evidence  which  tends  to  support 
the  findings  of  the  Secretary  of  the  Interior,  we 
are  precluded  from  weighing  the  same.  The 
role  that  the  conrta  are  bonnd  by  the  findings 
•  '  •  of  the  Secretary  of  the  Interior,  if  there 
ii  any  evidence  to  support  them,  in  some  cases 
seema  harsh ;  but  this  rule  is  laid  down  by  the 
highest  court  of  the  land,  end,  so  far  as  we 
have  been  able  to  find,  bos  been  universally  fol- 
lowed. Therefore  we  feel  bound  to  adhere 
thereto." 

In  the  c&se  of  Ross  t.  Stewart,  2S  Okl,  611, 
106  Pac  870,  referred  to  by  plaintiff  in  error 
In  bSfl  brief  In  this  case,  this  court  used  the 
following  language : 

Ttewed  in  this  aspect,  tbe  case  at  bar  is  one 
in  which  the  complainant  seeks  to  set  aside  and 
impeach  the  Judgment  of  tbe  Land  Department ; 
tad  the  docbine  is  too  well  settled  to  admit  of 
■ay  controversy  that  the  deciuons  of  that  tri- 
bnnal  upon  questions  properly  pending  before 
it  can  only  be  annulled  when  such  fraud  or  im- 
position ia  shown  to  have  been  practiced  as  pre- 
vented the  ivisuccessful  party  in  a  contest  from 
folly  presenting  bis  case,  or  the  officers  com- 
posing tbe  tribunal  from  fully  considering  it,  or 
when  such  officers  have  themselves  been  guilty 
of  fraudulent  conduct,  or  when  it  is  made  to 
appear  that,  upon  the  case  established  before 
the  Land  Department,  the  law  api;>licable  thereto 
was  *  *  *  misappUed." 

The  Stipreme  Court  of  the  United  States, 
In  the  case  of  Vance  Burbank,  101  U.  S. 
S14,  25  L.  Kd.  920,  laid  down  the  same  prin- 
e^le  as  follows : 

"The  Question  in  dispute  ia  one  of  fact ;  that 
is  to  say,  whether  Scott,  when  he  demanded  his 
patent  and  certificate  aa  against  the  other  con- 
testing claimants,  had  resided  on  and  cultivated 
the  lands  in  dispnte  for  four  consecutive  years, 
and  bad  otherwise  conformed  to  the  require- 
ments of  the  donation  act.  This  was  to  be  de- 
termined by  the  Land  Department,  and  as  there 
was  contest,  tbe  contending  parties  were  called 
on  in  the  usual  way  to  make  *  *  *  proofs. 
They  appeared,  and  full  opportunity  waa  given 
Scott  to  be  beard.  He  presented  his  evidence 
and  was  beaten,  after  having  taken  the  case 
through  by  successive  stages  on  appeal  to  the 
Secretary  of  the-  Interior.  This,  in  the  absence 
of  fraod,  is  conclusive  on  all  questions  of  fact. 
We  have  many  times  so  decided." 

See  Lee  t.  Johnson,  116  U.  S.  49;  6  Sup. 
CL  249,  29  L.  Ed.  670;  Qulnby  T.  ConUn, 
101  IT.  S.  420,  26  L.  Ed.  800;  Johnson  t. 
Towsley,  80  tJ.  8.  72  (13  WaUJ  20  L.  Ed. 
4SS;  BfaraiHa  v.  Frlabie^  101  U.  S.  473,  26 
L.  Ed.  800. 

In  tbe  last-named  cases  the  Snpreme  Oimrt 
of  the  United  States  laid  down  the  rule  that : 

"Where  there  is  a  mixed  question  of  law  and 
of  fact,  and  the  court  cannot  so  separate  it  as 
to  see  clearly  where  the  mistake  of  law  Is,  tbe 
decision  of  the  tribunal  to  which  tiie  law  has 
confided  the  matter  k  conclusive." 


The  evidence  tbtls  to  diow  Uiat  tbe  de- 
fendant, Olympus  Oil  Company,  baa  any  In- 
terest in  the  land,  and  we  so  bold. 

We  find  no  error  In  the  judgment  of  the 
trial  oourt^  and  recommend  that  It  be  af- 
firmed. 

FEB  CURIAM.   Adopted  In  whole. 


MARX  et  al.  T.  HEFNEB.    (No.  8877.) 
(Supreme  Coort  of  Oklahoma.   May  IS,  1815.) 

(Syllabut  hy  the  Court.) 

1.  EviDBNCB  ®=»35— Statutes  «=»  281— Laws 
or  FoBBiQN  State. 

Where  a  contract  is  made  in  a  foreign  state, 
and  ^e  laws  of  such  foreign  state  are  relied  up- 
on for  a  recovery,  such  laws  of  tbe  foreign  state 
must  be  pleaded  and  proved, 

[Ed.  Note.— For  other  cases,  see  EMdence, 
CenL  Dig.  Jg  35,  61;  Dec  Dig.  «=»35;  Stat- 
utes, Cent  Dig.  IS  380,  381;  Dec.  Dig.  «=^2S1.] 

2.  GONTKACTS  ^s>101,   144  —  FOBBIGN  OoN- 

tbact— What  Law  Govbbns. 

Where  a  contract  in  a  foreign  state  Is 
sought  to  be  enforced  in  another  state,  the  lex 
loci  contractus  controls  the  question  of  the  le- 
gality of  the  contract,  unless  otherwise  pro- 
vided In  the  contract,  and  tbe  laws  of  the  state 
*where  the  contract  was  made  will  be  observed, 
in  determining  the  li^ts  and  obligations  of  the 
parties,  and  effect  given  thereto,  unless  sucb 
foreign  laws  are  irreconcilable  with  the  local 
laws,  or  in  conflict  with  the  established  policy 
of  the  enforcing  state,  provided  that  such  laws 
of  the  foreign  state  are  pleaded  and  proved. 

[Ed.  Note.— For  other  cases,  see  Contracts 
Cent  Dig.  §g  455-460,  724^727 ;  Dec  Dig.  «=> 
101,  1441 

3.  Statutes  «»226— Constbuction  or  Sfat- 

UTB8  EXTENDBD  OVER  INDIAN  TEBBITOBT— 

StTBSBijCKNt  Dxoraioirs. 

A  decision  of  tbe  Supreme  Court  of  Ar- 
kansas, rendered  since  the  laws  of  Arkansas 
were  extended  over  the  Indian  Territory,  where 
in  direct  eonfitct  with  the  settled  law  of  this 
state,  "is  not  even  persuasive." 

[Ed.  Note.— For  other  cases,  see  Btatutea, 
CenL  Dig.  S  307;  Dec  Dig.  «=»226.] 

4.  Evidence  4s»80— I>aw8  of  Fobeion  Statk 
— Pleading  and  Peoof— Pbesomption. 

Where  a  contract,  made  in  a  foreign  state, 
is  sought  to  be  enforced  in  this  state,  unless  the 
laws  of  the  foreign  state  be  pleaded  and  proved, 
it  will  be  presumed  that  the  laws  governing  tbe 
rights  of  the  parties  under  such  contract  are 
the  same  as  the  laws  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  101;  Dec.  Dig.  «»80.1 

5.  EviorNCE  9s»29— Statutes  «=»279— Laws 
or  Fobeion  State — PLEAoino. 

The  iaws  of  Arkansas,  which  were  extend- 
ed over  the  Indian  Territory,  are  In  force  In 
this  state  as  to  rights  arising  under  contracts 
entered  into  in  the  Indian  Territory  prior  to 
statehood,  and  said  laws  ot  Arkansas  need  not 
be  pleaded  or  proved. 

[Ed.  Note!- For  other  cases,  see  Evidence, 
Cent  Dig.  SS  36.  37.  38.  48-46,  48;  Dec  Dig. 
4=920;  SUtutas,  Cent  Dig.  |  378;  Dec  Dig. 
«S3279.1 

6.  Infants  «s=»5(>— "Nkcbssabt"  Ezpensx*- 
Attorney's  Fee. 

Neither  under  an  action  upon  an  express 
contract,  nor  upon  a  quantum  uernlti  can  a  re- 
covery be  bad  against  a  minor  in  an  action  at 
law  for  an  attorney's  fee  for  legal  services  ren- 
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dered  in  Vbalf  of  a  minor  In  relation  to  his 
property,  without  the  intervention  of  a  legal 
suardian,  as  aach  lesal  servicea  cannot  be  class- 
ed aa  a  "necessary,''^  under  the  meanlof  of  sec- 
tion 886,  Rev.  Laws  1910. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dis.  II  114,  115,  117-126;  Dec.  Dig.  «=>60. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessary.] 

7.  Infants  ^=s>92— Action  Aqaihst  —  Pkti- 
TiON — Sufficiency. 

A  petition,  which  seeks  a  recovery  against 
a  minor  for  legal  services  rendered  in  regard  to 
Us  estate  upon  an  express  contract,  or  upon  a 
quantum  meruit,  based  upon  a  contract  made 
in  a  foreign  state,  which  does  not  plead  the  Lex 
loci  contractus  of  the  contract,  showing  such 
services  are  classed  as  a  "necessary,"  does  not 
state  a  cause  of  action. 

[Ed.  Note.— For  other  caaes.  aee  Infanta,  Cent 
Dig.  ii  277-281,  285,  SSsTDec  Dig.  ^s»92.j 

Gommlasioners'  Oxiliilon,  Dlvlsloii  No.  L 
Error  from  District  Court,  Carter  Oountgr; 

8.  H.  BusseU,  Jndgew 

Action  b7  B.  A.  Hefioor  i^liut  Mobbb  Marx 
and  others.  Judgment  for  plaintlfl,  and  de- 
fendants bring  error.  Beversed  and  re* 
manded. 

This  Is  an  action,  brought  by  defendant  In 
error,  hereinafter  called  "plaintifT,"  against 
plalntlfEB  in  error,  hereinafter  called  "de- 
fendants," to  recover  for  legal  services  ren- 
dered In  securing  the  enrollment  of  defend- 
ants as  minor  Mississippi  Choctavr  Indians. 
The  contract  for  said  services  was  entered 
Into  and  the  services  rendered  prior  to 
statehood.  This  action  was  instituted  Au- 
gust 30.  1910,  tried  to  a  Jury,  resulting  In 
a  verdict  against  each  of  said  minor  defend- 
ants In  the  sum  of  (1,000.  Motion  for  new 
trial  was  filed  within  the  time  prescribed  by 
law,  oTermled,  and  Judgment  entered  In  ac- 
cordance with  said  verdict  From  this  Judg- 
ment this  appeal  Is  prosecuted. 

The  first  amended  petition  in  this  case  up- 
on which  the  same  was  tried,  omitting  the 
caption  and  signatures.  Is  as  follows: 

"Come  now  Oswold  S.  Parker  and  B.  A.  Hef- 
ner, plaintiffs  herein,  and  complaining  of  Moses 
Marx,  Mariam  Marx.  Phillip  Aaron  Marx,  Hn- 
san  Burton  Marx,  and  Buby  Marx,  and  Frank 
McPhail,  guardian  of  Moses  Marx,  Mariam 
Marx,  Phillip  Aaron  Marx,  Susan  Burton  Marx, 
and  Ruby  Marx,  defendants,  and  for  cause  of 
action  say: 

"(1)  That  the  plalntlflb  are  regularly  licensed 
attorneys  at  law,  and  were  at  all  the  datt^i  and 
times  hereinafter  mentioned  engaged  in  the 
practice  of  law  before  the  Commissioner  to  the 
Five  ClTlllied  Tribes  in  tba  Indian  Territory, 
the  Department  at  Washington,  D.  C,  and  be- 
fore various  courts  of  the  United  Slates. 

"(2)  That  said  defendants  and  each  of  them 
were  on  the  18th  day  of  July,  1906,  and  at  the 
dates  and  times  herein  mentioned  have  been  and 
are  now,  and  were  born  citizens  of  the  United 
States.  'Tbatt  said  defendants  and  each  of  them 
were  claimants  and  applicants  for  enrollment  as 
allottees  of  certain  lands  in  the  Choctaw  and 
Chickasaw  Nations,  as  Mississippi  Choctaws, 
having  from  one  sixteenth  to  one  sixty-fourth 
degree  uf  Indian  blood,  under  certain  acts  of 
the  Congress  of  the  United  States  relative 
thereto. 

"O)  That  on  the  18th  day  of  July,  1906,  the 


said  defendants  and  each  of  tiiem  executed  and 
delivered  to  these  plaintiffs  their  certain  con- 
tracts In  writing,  whereby  they  employed  the 
plaintiffs  as  their  attorneys  to  represent  them 
before  the  proper  tribunals  and  officers  and  to 
secure  their  enrollment  as  such  Mississippi 
Choctaws,  and  enforce  their  rights  as  such. 
That  by  the  terms  of  said  written  Instrument 
the  said  defendants  and  each  of  Oiem  Jointly  and 
severally  bound  and  obligated  themselves  to  pay 
to  these  plaintiffs  for  their  services  as  attor- 
neys, in  cash,  a  sum  of  money  equal  to  the  mar- 
ket value  of  one-third  of  the  land  allotted  to 
them,  and  each  of  them,  and  one-half  of  the 
money  or  other  property  received  or  to  be  re- 
ceived by  them  and  each  of  them  in  the  event 
of  the  successful  determination  of  their  applica- 
tion for  enrollment  as  Miasiasippi  ChoctawA 

"i4)  That  pursuant  to  the  terms  of  said  writ- 
ten Instrument  these  plaistins  represented  the 
said  persons  and  each  of  tliem  baore  the  said 
tribunals  and  officers,  and  procured  the  enroll- 
ment of  each  and  all  of  said  perstms  as  Missis- 
sippi Choctaws,  and  procured  to  be  allotted  to 
each  and  every  of  said  persons  an  allotment  of 
lands  in  the  Choctaw  and  Chickasaw  Nations 
of  equal  governmental  appraised  value  with  that 
of  members  of  the  Choctaw  and  Chickasaw  Na- 
tions, and  that  said  enrollment  carried  with  it 
the  right  of  said  persons  to  participate  in  the 
division  and  partition  of  the  unallotted  lands  of 
the  Choctaw  and  Chickasaw  Nations,  and  of 
the  moneys  and  other  property  of  said  Choctaw 
and  Chickasaw  Nations. 

"(5)  That  pursuant  to  the  terms  of  said  writ- 
ten Instrument  these  plaintiffs  procured  to  be  al- 
lotted to  Moses  Marx  the  lands  described  In  Kx- 
hibit  A ;  to  Mariam  Marx,  the  lands  described 
in  Exhibit  B;  to  Philip  Aaron  Marx,  the  lands 
described  In  Exhibit  D;  to  Buby  Marx,  the 
lands  described  in  Exhibit  E— as  their  allotted 
and  proportionate  share  of  the  lands  of  the 
Choctaw  and  Chickasaw  Nations,  as  enrolled 
Mississippi  GboGtawB. 

"(6)  That  each  of  said  persons  have  refused 
to  make  any  conveyance  of  any  portion  of  the 
lands  allotted  to  them  to  tiieae  plaintiffs,  al- 
though they,  under  the  law,  could  do  so  if  they 
would,  and  each  of  them  has  refused  to  pay  to 
these  plaintiffs  the  proportion  of  money  received 
by  them  that  is  now  due  these  plaintifls.  and 
each  of  them  has  been  doty  enrolled  and  iden- 
tified as  Mississippi  Choctaws. 

"(7)  That  the  reasonable  market  value  of  the 
lands  allotted  to  each  of  the  said  persons  is 
^,000,  and  there  is  now  due  and  owing  to  these 
plaintiffs  from  each  of  these  persons  the  aimi  of 
«1,000;  the  same  being  one-third  of  the  value 
of  the  lands  allotted  to  each  of  them.  That  due 
demands  have  beoi  made  for  said  sums,  and  that 
the  persons  and  each  of  them  have  failed  and 
neglected  to  pay  any  part  thereof,  and  plaintiffs 
have  performed  their  portion  of  the  contract  in 
every  particular;  a  copy  of  the  same  being  at- 
tached  hereto  and  marked  'Exhibit  F.' 

"(8)  That  each  of  said  defendants  are  minors 
under  the  age  of  14  years  and  bad  no  legal 
guardian  at  the  time  the  ser\'ice  hereinbefore  al- 
leged was  performed  and  at  the  time  the  agree- 
ment was  made  for  said  services,  but  since  said 
time  Frank  McPhail,  of  Ardmore,  Okl.,  has 
been  appointed  the  legal  guardian  for  each  ot 
said  minors  by  the  honorable  probate  court  of 
Carter  county,  Okl. 

"(9)  That  each  of  said  defendants  had  valu- 
able rights  Involved  as  a  Mississippi  Choctaw, 
and  the  plaintiffs  espoused  the  cause  of  each 
of  them  and  defended  their  rights  to  the  pro- 
tection of  their  property  of  each  of  them  In  said 
litigation,  and  as  a  result  of  the  lltigatioQ  an  es- 
tate has  been  secured  to  each  of  them  as  here- 
inbefore alleged,  and  that  the  compensation 
provided  for  as  bereinbeforo  alleged  la  a  Just 
and  reasonable  fee,  and  was  necessary  for  the 
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protection  of  the  TsJnable  rlghta  of  each  of  the 

said  defendants;  each  of  them  residing  at  the 
time  in  the  state  of  Mississippi  and  never  moved 
to  the  Indian  Territory,  now  Oklahoma,  until 
after  these  plaintiffs  had  procured,  throngh  their 
efforts,  the  enrollment  of  each  of  tbem  as  Mis- 
sissippi Choctnws.  and  the  services  of  the  said 
pluiDtiffs  were  for  the  manifest  benefit  of  each 
of  said  infants,  and,  had  it  not  been  for  the 
efforts  of  these  pUintiffs,  the  defendants  would 
never  have  received  the  valuable  estates  that 
theyhave  received  as  hereiubefore  alleged. 

"Wherefore,  the  plaintiffs  pray  judgment 
agfliost  each  of  said  defendants  in  the  sum  of 
11,000,  making  a  total  of  $6,000,  or  such 
amount  as  may  be  found  reasonable  and  just  (or 
the  services  herein  performed  under  the  said 
contract,  and  for  their  costs,  for  the  appoint- 
ment of  a  guardian  ad  Utem  to  represent,  the 
said  minors,  and  for  lueb  other  relief  which  they 
may  show  themselves  entitled  to,  either  in  law 
or  equity." 

To  said  petitloD  iB  attached  a  copy  of  the 
contract  sned  upon,  and  the  terms  stated  In 
said  contract  support  the  avermenta  of  the 
petition  as  to  said  contract  as  pleaded.  To 
■aid  petition,  the  defendants,  by  their  legal 
guardian,  demurred,  upon  the  ground: 

"That  the  statements  made  In  said  petition  are 
not  sufficient  to  constitute  a  cause  of  action 
against  defendants.** 

I.  B.  Mason,  of  Ardmore,  for  plaintiffs  In 
error.  Samuel  W.  Hayes  and  C.  B.  Een- 
dricfc,  both  of  Oklahoma  City,  S.  M.  Da- 
Tls  and  B.  A.  Hefner,  troth  of  Aidmoie,  for 
defendant  in  error. 

COLLIEB.  a  (after  stating  tbe  f&cts  as 
sbove).  Motion  is  made  hy  plaintiff  to  dis- 
miss this  cause,  upon  the  ground: 

"That  defendants'  brief  does  not  contain  an 
abstract,  setting  forth  the  material  parts  of  the 
ladings,  facta,  and  documents  upon  which  the 
ease  was  tried,  sufficient  to  authorise  the  court 
to  decide  this  case  without  reference  to  the  case- 
made." 

This  motion  has  received  at  oar  hands  the 
most  car^l  consldenition ;  but,  under  the 
liberal  coustruction  as  to  procedure  is  Hkls 
state,  we  feel  that  tlie  benefit  ot  any  doubt' 
u  to  tbe  sufllciency  of  tlie  presentation  of 
the  asslgnnients  of  error  sfiould  be  given  to 
defendant,  said  motion  overruled,  and  tbe 
cause  conrtdered  upon  its  merits. 

[1-1]  It  is  averred  in  the  petitUm  tHat. 
irtMi  the  contract  sued  upon  was  altered 
into,  plaintiflb  were  residents  of  tlie  state  of 
Texas,  and  that  defendants  were  residents 
of  tbe  state  of  Mississippi.  A  copy  of  the 
contract,  attadied  to  tbe  petidon  as  an  ex- 
hibit, purports  that  said  contract  was  exe- 
cuted in  Texas,  but  neither  the  laws  of  Mis- 
Blsstppi  nor  the  laws  of  Texas  are  pleaded 
in  tbe  petition  Co  show  that  a  recovery  can 
be  had  against  a  minor  for  attorney's  fees, 
for  service  rendered  In  behalf  of  a  minor  In 
relation  to  his  property,  without  the  Inter- 
vention of  a  guardian.  Of  course,  if  the 
laws  of  Arkansas,  which  were  extended  over 
the  Indian  Territory,  authorized  a  recovery 
against  a  minor  for  attorney's  fees  for  serv- 
ices rendered  him  tn  relation  to  hie  proper- 
ty, ^n  a  legal  contract  entered  into  prior 
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to  statehood.  It  would  not  be  neoeanuy  to 
plead  sDdi  laws  of  Arkansas,  if  the  contract 
sued  upon  was  an  Indian  Territory  contract, 
as  the  laws  of  Arkansas  were  extended  over 
die  Indian  Territory. 

Section  1  of  the  8<aiedule  to  the  Constitu- 
tion provides  that: 

"No  existing  rights,  actions,  suits,  proceed- 
ings, contracts,  or  claims  shall  be  affected  by  the 
change  in  the  forms  of  government,  but  all  shall 
continue  as  if  no  change  in  the  forms  of  govern- 
ment had  taken  place." 

The  purpose  of  this  section  of  tbe  Sched- 
ule is  to  preserve  all  rights  already  accrued, 
either  in  action,  or  capable  of  being  enforc- 
ed by  the  ordinary  remedies  provided  for  this 
purpose,  as  effectively  as  If  the  Constitu- 
tion bad  not  been  adopted.  But  we  do  not 
find  any  allegation  in  the  petition  authoriz- 
ing us  to  bold  that  the  contract  sued  upon  in 
this  action  was  an  Indian  Territory  contract 
However,  if  the  petition  in  this  case  does  con- 
tain any  averments  from  which  it  could  be 
held  that  the  contract  sued  upon  Is  an  In- 
dian Territory  contract,  wo,  after  diligent 
search,  have  been  unable  to  find  any  law  of 
Aricansas  which  was  extoided  over  tbe  In- 
dian Territory  that  classed  attorney's  fees 
as  necessaries,  for  which  a  minor  could  le- 
gally contract. 

The  case  of  Owens  v.  Ountber,  75  Ark.  37. 
86  S.  W.  861,  6  Ann.  Gas.  130,  upon  which  de- 
fendants rely  to  support  their  contention 
that,  if  this  contract  is  an  Indian  Xerrltoiy 
contract,  attorney's  fees  can  be  recovered 
for  services  rendered  a  minor  in  relation  to 
his  estate,  not  having  been  decided  until  aft- 
er the  laws  of  Arkansas  were  extended  over 
the  territory,  is  not  even  persuasive  that  the 
laws  of  Arkansas,  wbidi  were  extended  over 
tbe  Indian  Terrltu-y,  autborized  a  recovery 
upon  a  contract,  or  upon  a  quantum  meruit, 
tor  services  rmdered  a  minor  by  an  attor- 
ney, without  the  lnterventt<m  of  a  legal 
guardian,  in  relation  to  bis  estate.  If  tbe 
writteoL  contract  averred  in  the  petition 
alone  is  counted  upon  by  defendants,  tbe  pe- 
tition averring  that  said  minors  were,  at  tlie 
time  of  the  execution  of  the  contract  sued 
upon,  under  14  yeara  of  age,  of  coiuse  the  pe- 
tition does  not  state  a  cause  of  action ;  but 
there  may  be  nifilclent  allegations  in  tbe  pe- 
tltlm,  If  the  contract  sued  upon  be  ignored, 
to  authorise  a  recovery  upon  a  quantum 
meruit,  provided  a  recovery  can  be  had  for 
the  services  alleged  to  have  been  perform^ 
by  plaintiff  for  said  minors.  As  a  count  up- 
on an  express  contract  and  a  count  upon  a 
quantum  meruit  may  be  joined  in  the  same 
action,  where  the  pleader  is  in  doubt  as  to 
under  which  cause  of  action  his  relief  sought 
lies,  and  the  action  upon  the  express  con- 
tract and  upon  the  quantum  meruit  Is  stated 
in  one  count,  there  being  no  motion,  as  In 
the  case  here,  to  require  tbe  said  two  causes 
of  action  to  be  separately  counted  upon,  such 
petition  is  not  demurrable.  Mellon  v.  Ful- 
ton, 22  OkL  636,  98  Pac.  811,  19  U  B.  A.  (N. 
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S.)  960;  King  et  al.  T.  Stepbernxm  et  al., 
29  Okl.  29,  116  Pac.  183 ;  Hawlfty  t.  WUkln- 
SOQ,  IS  Minn.  525  (GU.  468) ;  Wagner  t.  Nag- 
el,  33  Minn.  348,  23  N.  W.  308;  Plummer  t. 
Mold,  22  Minn.  IS;  Manders  v.  Craft,  3  Oolo. 
App.  236,  32  Pac.  836.  Hence  we  will  con- 
sider, for  the  purpose  of  testing  said  demur- 
rer, that  the  petition  In  this  case  is  a  good 
petition  upon  the  express  contract,  and  upon 
a  quantum  meruit,  notwithstanding  the  bet- 
ter practice  would  be  to  count  separately  up- 
on the  express  contract  and  the  qaantum 
meruit 

The  petition  fails  to  state  where  the  con* 
tract  was  made,  and  fails  to  plead  the  laws 
of  the  foreign  state  In  which  said  contract 
was  made;  and  It  will  be  presumed  that  the 
laws  of  the  state  ta  which  the  contract  was 
made  are  the  same  as  the  laws  of  the  forum, 
controlling  the  trial  under  which  the  rl^ts 
of  the  parties  are  to  be  determined. 

In  the  case  of  Hays  v.  King,  143  Pac.  1142, 
Judge  Brewer,  speaking  for  the  court,  says: 

"Where  a  contract  made  in  a  foreign  state  is 
sought  to  be  enforced  in  another  state,  the  tex 
loci  contractus  controle  the  construction  of  the 
contract,  except  where  it  provides  otherwise, 
and  the  laws  of  the  state  where  the  contract  was 
made  will  be  observed,  of  course  being  pleaded 
when  necessary,  in  determining  the  rights  and 
obligations  of  tlie  parties,  and  effect  given  there- 
to, unless  such  foreign  laws  are  irreconcilable 
with  the  local  laws,  or  conflict  with  the  estab- 
lished policy  of  the  enforcing  state." 

As  the  petition  fails  to  plead  where  the 
contract  was  made,  and  the  laws  of  such 
state,  aa  to  the  legality  of  the  contract,  not 
having  been  specially  [beaded,  in  the  absence 
of  such  special  pleas,  it  will  be  presumed 
that  the  laws  of  the  state  In  which  the  con- 
tract w^as  made  are  the  same  as  the  laws  of 
the  fbrum,  controlling  the  trial  nnd^r  which 
the  rights  of  the  parties  are  to  be  determin- 
ed. Hoshaw  T.  lines,  30  OkL  67,  120  Pac. 
583,  38  R.  A.  (N.  S.)  239;  GreenviUe  Nat 
Bank  v.  Evans-Snyder-Buel  Oo.  et  al.,  9  OkL 
353,  60  Pac.  249. 

Where  a  contract,  made  In  a  foreign  state, 
is  sought  to  be  enforced  In  another  state,  It 
is  necessary.  In  order  that  the  lam  of  the 
foreign  state  may  prevail  as  to  the  construc- 
tion ot  the  contract,  that  the  same  be  plead- 
ed and  proved.  In  the  absence  of  pleading 
that  the  contract  sned  npon  was  made  in  a 
foreign  state,  and  the  laws  oC  the  foreign 
state,  the  laws  of  the  fomm  must  prevalL 
In  other  worda,  the  presnmptlon  is  that  the 
laws  of  the  foreign  state  are  the  some  aa 
those  of  the  state  of  Oklahoma. 

[6]  Under  the  laws  of  this  state,  a  recov- 
ery cannot  be  had  against  a  minor  for  at- 
torney's fees  for  legal  services  rendered  him 
In  behalf  of  his  »tate. 

In  Orlssom  et  al.  v.  Beidleman  et  al.,  86 
Okl.  343,  129  Pac.  853,  Ann.  Cas.  1914D,  699, 
Justice  Williams,  speaking  for  the  court, 
said: 

"We  believe  that  the  mle  !fl  New  Hampshire, 
followed  in  Massachusetts  and  other  states. 


should  prevail  here.  That  Is,  where  the  serv- 
ices pertain  to  the  defense  of  the  liberty  or  per- 
son of  a  minor,  or  the  prosecution  of  action  for 
an  injury  thereto,  that  the  same  should  be 
classed  as  a  'necessary,'  and  an  action  Ue  against 
the  minor  for  a  reasonable  recovery  (or  attor- 
ney's fees;  but,  where  the  legal  services  are 
rendered  in  behalf  of  the  *  *  *  legal  guard- 
Ian,  no  recovery  for  such  services  should  be  had 
in  an  action  at  law." 

[7]  As  a  recovery,  neither  npon  the  express 
contract  saed  \ipcai,  nor  tqran  a  quantum 
meruit,  can  be  had  under  the  petition  In  this 
case  against  said  minors,  the  petlUcm  upon 
which  this  cause  was  tried  does  not  state 
facts  snfflcient  to  constitnte  a  cause  <tf  ac- 
tion; and  the  court  committed  reversible  er- 
ror in  overruling  the  demuirer  directed 
against  said  petition. 

Inasmuch  as  the  error  1&  overruling  said 
demurrer  to  the  petition  must  result  in  re- 
versing and  remanding  this  case,  we  do  not 
deem  it  necessary  to  consider  the  other  ques- 
tions presented  by  Uils  appeaL 

It  follows  that  this  cause  sboold  be  re- 
versed and  remanded. 

PER  GURIAU.  Adopted  In  whole, 


'  LDTEB  V.  STUMPP.    (No.  4293.) 

(Supreme  Goinrt  of  Oklahoma.   May  25,  iBVS.) 

(Svttabvt  by  the  Court.) 

Afival  anu  Erbob  «=9773— Fatlttbe  to  Fzlb 
Brief— Revebsal. 

When  a  defendant  in  error  falls  to  file  a 
brief,  and  assigns  no  reason  for  this  failure.  If 
npon  examination  of  the  record  and  brief  of  the 
plaintiff  in  error  it  appears  that  the  grounds  for 
reversal  urged  by  the  plaintiff  in  error  are  rea- 
sonably 8ustain«l  by  his  brief,  the  cause  will  be 
reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3104,  3108-3110;  Dec. 
Dig.  «=»773.3 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Oklahoma  County ; 
John  W.  Hayson.  Judge. 

Action  by  George  W.  Lutee  against  Julius 
M.  Stumpf.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Blake  Sl  Boys,  of  Oklahoma  City,  for  plain- 
tiff in  error. 

BRETT,  G.  This  action  was  commenced  in 
the  Justice  court  In  Oklahoma  City  by  the 
plaintiff  in  error,  who  was  plaintiff  below, 
against  the  defendant  In  errw,  who  was  de- 
fendant below. 

The  petition  alleges  tliat  the  plaintiff  was 
engaged  in  the  real  estate  and  brokerage 
business,  and,  as  such,  brought  about  an 
change  of  real  estate  tor  the  defendant,  for 
which  Bervloea  the  defendant  agreed  to  pay 
Idaintlfl  a  commission  of  $114 ;  that  defend- 
ant refuses  to  pay  said  sum,  and  plaintiff 
prays  fOr  judgment  for  that  amount  The 
cause  was  tried  in  the  Justice  court,  and  ap- 
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pealed  from  that  coart  to  the  cobntr  court  of 
Oklahoma  county,  and  tried  to  a  jury,  which 
foond  for  the  defendant  Judgment  was  ren- 
dered In  favor  of  the  defendant,  and  the 
plalnticr  haa  perfected  his  appeal  to  this 
court.  The  case  waa  filed  In  this  court  Au- 
foat  10.  1912. 

PlalnUfl  filed  his  brief  April  19, 1916,  and 
on  that  date  defendant  was  allowed  16  days 
in  which  to  file  a  reply  brief.  And,  although 
the  time  has  long  since  elapsed,  no  brief  has 
been  filed  by  the  defendant,  no  request  made 
for  additional  time,  and  no  reason  assigned 
for  his  failure  to  file  brief. 

Plaintiff  insists  upon  three  assignments  of 
error,  and  we  have  examined  the  record  and 
brief  of  plalntlfT,  and  find  his  contention  rea- 
sonably sustained  by  his  brief. 

We  recommend  the  judgment  be  reversed, 
and  the  cause  remanded. 

FEB  OUBIAM.  Adopted  in  whole. 


HILI.  r.  MOOBB.   (No.  4399.) 
(Supreme  Court  of  Oklahoma.   May  25,  1915.) 

(SvUaiua  In  the  Court.) 

1.  SlONATUBBS    *=»4  —  WirNEBSES  —  NaHE 
SlONED  BY  NOTABT. 

In  a  case  where  the  grantor  is  unable  to 
write  and  the  notary,  or  other  officer  taking  the 
acknowledgment,  aignii  the  grantor's  name  to  the 
deed,  but  does  not  sign  bis  name  as  a  witness  to 
file  signature  of  the  grantor,  two  ottier  persons 
signhig  as  witneuea  to  the  signature,  the  certifi- 
cate by  the  notary  or  other  officer  of  the  gran- 
tor's acknowledgment  is  a  sufficient  compliance 
with  the  statute,  as  such  an  acknowledgment  by 
the  grantor  la  an  adoption  of  the  signature. 

TKd.  Note.— For  other  cases,  see  Signatures, 
CeaL  Dig.  f  6;  I>e&  Dig.  «se»4.] 

2.  8ioirATDBE8«=35— "SnBsouFnon"— Habs 

TO  LnAOKHOWUEDQKD  iNBTBtlHENT  —  WlT- 
HESS&8. 

Tiie  mai^  to  an  unacknowledged  instrument 
of  one  who  camiot  write,  under  ue  statutes  of 
tbis  state.  Is  not  a  ''signature"  or  "subscrip- 
tion," unless  the  person  writing  his  name  writes 
his  own  as  a  witness  near  it 

[Ed.  Note. — For  other  cases,  see  Signatures, 
Cent  Dig.  6  7;  Dec.  Dig.  «=>5. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sign;  Sulwcribe.l 

3.  Chaupkbtt  and  Maintknance  9=97— Cok- 

VETAHOE  OF  LaKD— PEBSON  OOT  OW  FoaSEB- 

nov. 

A  deed  to  land,  where  the  grantor  has  been 
out  of  possession,  or  has  not  received  any  of  the 
rents  or  prcfits  from  the  land  for  the  space  of 
one  year  before  the  date  of  the  conveyance,  is 
Toid.  as  it  violates  the  champerty  statute. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Uaintenauoe,  Coit  Dig.  |S  B^UO;  Dea 
Dig.  «»7  J 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  ]>l8trlct  Court,  <MEiuulgee  Coun- 
ty ;  Wade  S.  Stomfleld,  Judge, 

Action  by  Mose  Moore  against  Josephine 
BUl,  Judgment  for  plaintiff,  and  defendant 
brli^  error.  Affirmed. 


MouDtJoy,  lielth  &  Gavin,  of  Muskogee, 
and  H.  L.  Lelth,  of  Blrmingbam,  Ala.,  for 
plaintiff  in  error.  Orlando  SwalB,  at  Ok* 
mnlgee,  for  defeodant  In  error. 

MATHEWS,  a  1.  This  action  Involves  the 
title  to  40  acres  of  land,  both  plaintiff  and  de- 
fCTdant  claiming  title  by  deed  from  a  com- 
mon source.  It  appears  that  one  Mollie  Haw- 
kins, a  Creek  negress,  was  the  original  own- 
er, and  both  plaintiff  and  defendant  claim  to 
have  received  a  deed  from  her.  The  plalntUf 
claims  to  have  purchased  the  land  in  con- 
troversy on  the  16th  day  of  December,  1908, 
and  to  have  gone  into  possession  in  January, 
1909,  and  to  have  remained  in  possession, 
having  made  valuable  Improvements  thereon 
and  cultivated  and  resided  thereon  with  bis 
family.  Bis  deed  was  placed  of  record  on 
the  8th  of  August,  1911.  The  defendant 
claims  to  have  obtained  a  deed  from  the  said 
Mollie  Hawkins  for  the  tract  on  the  10th  of 
March,  1911,  and  the  same  was  filed  for  rec- 
ord the  next  day.  Each  of  the  parties  will 
be  designated  here  as  in  the  trial  court. 

In  November,  1911,  plaintiff  Instituted  his 
action  against  defendant  to  have  her  deed 
canceled  for  the  reason  that  it  was  a  cloud 
upon  his  title,  alleging  that  the  deed  to  de- 
fendant waa  a  forgery,  and,  if  not,  the  defend- 
ant took  the  deed  with  knowledge  that  he 
was  the  title  owner  and  in  exclusive  posses- 
sion. The  defendant,  In  her  answer,  alleges 
that  at  the  time  she  purchased  the  land  in 
controversy  Mollie  Hawkins  was  the  owner 
and  in  possession,  and  that  no  deed  was  of 
record  showing  any  divesting  of  the  title  from 
Mollie  Hawkins,  and  further  alleges  that  at 
the  time  she  purchased  plalntUf  had  no  deed 
to  the  land,  but  that  the  same  waa  prepared 
and  dated  back  to  show  that  It  was  a  prior 
deed  to  that  of  defoidant.  The  defendant 
states  further  that  at  the  time  she  purchased 
that  plaintiff  knew  she  Intended  to  purchase, 
and  be  told  her  that  he  vas  holding  as  a  ten- 
ant, and  encouraged  her  to  buy  ttie  land  and 
rent  It  to  him.  and  did  not  disclose  to  her 
that  be  claimed  the  land  nor  had  any  deed  to 
it.  and  that  after  she  purchased  he  did  actual- 
ly rent  It  from  her. 

2.  Hie  testlmosy  Introduced  at  the  trial 
shows  the  usual  wide  divergence  and  Irrecon- 
cilable ctmfiicts  that  always  appear  in  this 
class  of  cases. 

The  testimony  of  plalntUf  was  to  the  effect 
that  on  the  16th  day  of  December.  1908.  Mol- 
lie Hawkins  conveyed  the  land  In  controversy 
to  him  by  warranty  deed,  which  was  corrob- 
orated by  Mollie  Hawkins,  the  grantor,  and 
the  notary  who  prepared  the  deed  and  took 
the  acknowledgment.  The  plaintiff  further 
testified  that  he  went  Into  possession  in  Jan- 
uary, 1909,  and  had  remained  In  the  sole 
possession  ever  since;  that  h'e  did  not  place 
his  deed  of  record  until  the  8th  of  August, 
1911;  that  he  paid  no  rent  to  any  one  for 
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the  land,  which  HoUle  Httvklna  corroborated, 
and  denied  that  he  ever  snggeBted  to  defend- 
ant tbat  she  buy  the.  land,  and  rent  It  to  him, 
but  claims  tbat  he  had  occapled  It  aa  his  own 
ever  since  he  bovf^t  It 

Defendant  Introdnoed  testimony  to  the  ef- 
fect that  In  March,  10U,  MolUa  Hawkins 
proposed  to  sail  the  prioperty  to  defendant, 
and  cane  to  Muskogee  on  the  10th. trf  that 
mtmth,  and  that  she  and  the  said  MolUe 
Hawklna  and  Maggie  Jones,  the  gnrnddaugh- 
ter  of  the  said  Motile  Hawkins,  went  to  the 
office  of  a  notary  pnMic,  and  there  a  deed 
was  made  to  her  by  the  said  MolUe  Hawkins, 
the  name  of  the  grantor  bding  signed  by  the 
notary,  as  ^e  could  not  wilte,  duly  acknowl- 
edge^ before  the  notai^i  and  witnessed  by 
Sandy  Crowell,  a  negro,  and  Lyman  W.  White- 
lock,  a  white  person;  that  when  the  deed  was 
execnted,  she,  Mollte  Hawklna,  and  her  grand- 
daughter, went  from  there  to  defendant's 
home  where  she  paid  her  fSOO  In  currency  for 
the  land  and  took  a  lec^pt  therefOT,  which 
was  witnessed  by  the  six  persons  present,  who 
signed  the  receipt  as  witnesses,  some  signing 
th^  names  themseWes,  and  those  who  conld 
not  write  making  their  mark  after  the  defend- 
ant had  attaidwd  their  names,  she  also  at- 
taching the  name  of  MoUle  Hawkins.  The 
defendant  offered  testlmimy  further  to  the 
effect  that  she  and  one  Nathan  Hayes  saw 
the  plaintiff  before  she  purdiased,  and  be 
asked  her  If  she  was  going  to  buy  the  land, 
and,  if  80,  stated  he  wanted  to  rent  it;  that 
be  made  no  claim  to  the  land  and  did  rent  it 
fR»n  her  after  she  purchased  it 

3.  Near  the  dose  of  the  trial,  after  each 
side  had  offered  Tolumlnons  testimony  to  sup- 
port their  respective  contentions,  the  defend- 
ant tendered  In  evidence  the  deed  from  Mollle 
Hawkins  to  herself,  to  the  Introduction  of 
which  plaintiff  objected,  assigning  as  grounds 
therefor  that  the  said  deed  was  immaterial. 
Irrelevant,  and  incompetent,  and  that  It  show- 
ed on  its  face  that  it  was  not  executed  as 
required  by  and  In  accordance  with  section 
2965,  Snyder's  Code,  and  was  therefore  void 
and  of  no  effect,  which  objection  was  sustain- 
ed by  the  court 

Plaintiff  also  objected  to  the  introduction 
of  the  receipt  for  the  money  upon  practically 
the  same  ground,  which  objection  was  by  the 
court  also  sustained. 

[1,  2]  4.  The  defendant  makes  23  assign- 
ments of  errors,  but  waives  all  of  them  except 
the  two  which  embrace  the  ruling  of  the  court, 
In  excluding  the  deed  and  receipt  from  Mollle 
Hawkins  to  defendant  It  appears  that  Mol- 
lle Hawkins'  name  was  written  and  her  mark 
made  by  the  notary  and  her  signature  wlt- 
neraed  by  two  other  witnesses,  each  signing 
the  deed  as  witnesses  and  her  acknowledg- 
ment taken  by  the  notary,  but  the  notary  did 
not  sign  bis  name  as  witness  to  her  signature. 

It  appears  that  the  court  based  his  reason 
for  sustaining  the  objection  to  the  deed  on 
section  2965  of  Snyder's  Statutes  of  1909, 
which  la  as  follows; 


"'Signature'  or  'subscription'  Includes  mark, 
when  the  person  cannot  write,  his  name  being 
written  near  it,  and  written  by  a  person  who 
writes  hia  own  name  as  a  witness.'' 

It  appears  upon  the  face  of  the  deed  that 
It  was  acknowledged  by  Mollle  Hawkins  be- 
fore the  notary,  and  it  has  become  the  set- 
tled law  of  this  state  that  the  certificate  of 
the  notary  as  to  the  execution  of  the  deed 
Is  a  sufficient  compliance  with  the  require- 
ments of  attestation  by  witnesses  to  the 
grantor's  signature  by  mark. 

In  the  case  of  Campbell  t.  Harsh,.  81  Okl. 
430,  122  Pac.  127,  this  very  question  was  un- 
der consideration  and  therein  the  court  used 
the  following  language: 

"In  support  of  this  objection  It  Is  urged  that 
as  there  was  no  evidence  that  either  of  the  sub- 
scribing witnesses  to  any  one  of  these  deeds 
signed  the  name  of  any  one  of  said  several 
grantors  thereto,  none  of  said  deeds  were  shown 
to  have  been  properly  executed,  and  were  void. 
To  this  it  Is  sufficient  to  say  that  Hince  BBid 
signing  and  wltneaslng  is  ttAr  on  its  face,  if  it 
were  necessaiT  to  uphold  the  validity  of  these 
deeds,  it  might  t>e  lairly  presumed,  siDce  the 
law  required  it  that  one  of  the  subsci-ibing  wit- 
nesses did  sign  the  name  of  the  grantor.  But 
it  is  unnecessary  to  indalge  aucb  presumption, 
for  the  reason  that  acknowledgment  before  the 
proper  officer  was,  in  effect  an  adoption  of  the 
signatiure  thus  made  by  the  grantor,  which  was 
all  that  was  necessary." 

It  is  thus  apparent  that  the  court  erred 
in  excluding  the  deed  from  consideration 
upon  the  point  raised.  Hilsmeyer  t.  Blake, 
34  Okl.  477,  125  Pac  1129;  Campbell  v. 
Harsh,  31  Okl.  436,  122  Pac.  127;  Sims  T 
Hedges,  32  OkL  683,  123  Pac.  165 ;  Walker, 
Bond  &  Co.  T.  Purifier,  32  OkL  844,  124  Pad 
322. 

But  the  court's  ruling  In  excluding  the  re- 
ceipt for  the  money  was  proper.  In  the  case 
of  Sims  T.  Hedges,  supra,  the  question  there 
presented  showed  the  execution  of  a  note^ 
signed  by  mark,  and  the  person  who  wrote 
his  name  as  a  witness  to  the  mark  was  not 
the  samp  person  who  wrote  the  payor's  name 
to  the  note,  and  the  court  foUowtog  section 
2966,  Snyder's  Stetntes,  says: 

"In  Sivils  V.  Taylor,  12  Okl.  4T  [6»  Pac  8671. 
it  is  held  that  the  mark  of  one  who  cannot 
write,  under  the  statutes  of  this  territory,  is  not 
a  signature  or  subscription,  unless  the  person 
writing  his  name  writes  hia  own  *  *  *  as  a 
witness  under  it.' .  Under  this  rule  it  is  appar- 
ent that  the  note  sued  on  had  not  been  executed 
by"  the  payor. 

The  reason  for  holding  a  deed  so  executed 
in  this  manner  and  aclcnowledged  to  be 
valid,  while  a  note  so  executed  Is  held  void, 
is  based  upon  the  principle  tbat  the  ac- 
knowledgment by  an  officer  Is  ench  an  act  aa 
to  operate  as  an  adoption  of  the  signature, 
but  in  the  execution  of  a  note,  there  being 
the  absence  of  an  acknowledgment  no  such 
reason  exists,  and  the  stetute  has  not  been 
complied  with. 

[3]  5.  But  because  the  court  improperly 
excluded  the  deed  offered  by  the  defendant 
which  was  the  basis  of  her  claim  to  the 
tract  of  land  In  controversy,  It  does  not  fol- 
low that  tiu)  Judgment  of  the  trial  court 
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miirt  be  reversed  A>r  tlie  reason  tbat  the 
coart  made  a  finding  of  fact  upon  another 
Issue  raised  in  the  case  which  fully  sustains 
tbe  Judgment  rendered.  The  plaintiff  plead- 
ed that  he  purchased  the  land  In  controversy 
and  went  Into  sole  possession  In  January, 
1909,  and  had  been  in  the  exclusive  posses- 
sion ever  since  and  had  paid  rents  to  no  one. 
Defendant  In  her  answer  alleged  that  he  was 
In  possession  as  the  tenant  of  MoUie  Haw- 
kins, and  npMi  the  issue  thus  raised  the 
court  made  the  following  findings  of  fact: 

"He  court,  being  well  advised  In  the  prem- 
ises, finds  npon  all  tbe  material  isanes  in  faror 
of  the  plaintiff.  Court  finds  that  the  plaintiff 
is  DOW  and  has  been  in  iKiBsession  and  occu- 
pancy of  the  premises  described  In  the  petition 
since  the  Ist  day  of  January,  1908.  Court  finds 
tbat  on  the  16th  day  of  December,  1908,  MolUe 
Hawkins,  for  a  valuable  consideration,  made, 
executed,  and  delivered  to  tbe  plaintiff  herein 
her  certain  warranty  deed  for  the  premises  de- 
scribed in  plaintiffs  petition,  and  thereby  con- 
veyed the  same  to  him ;  that  since  that  date  tbe 
■sid  MotUe  Hawkins  has  received  no  rents  and 
profits  from  said  premises^  and  tbat  ever  since 
that  date  the  plaintiff  berem  has  been  in  the  ad- 
vene posaearion  of  said  premises  as  to  the  said 
UolUe  Hawkxos." 

From  an  examination  of  tbe  record  It 
plainly  appears  that  the  improper  exclusion 
of  the  deed  offered  by  defendant  did  not  op- 
erate in  the  exclusion  of  any  other  compe- 
tent testimony  npon  the  other  isBnes  in  the 
case.  The  deed  was  excluded  almost  at  the 
end  of  the  testimony  and,  after  it  was  ex- 
cluded, each  side  fully  completed  their  offer 
of  testimony  npon  every  phase  ot  the  case. 

Plain  tiff  was  contending  upon  at  least  three 
theories;  (1)  Tbe  defendant  purchased  with 
fall  knowledge  that  he  was  the  owner  and  in 
possession  under  a  deed  from  Mollle  Haw- 
kbis,  although  It  was  unrecorded ;  (2)  tbe  de- 
fendant's deed  was  a  forgery ;  (3)  that  If  de- 
f^dant's  deed  was  in  fact  executed  by  Mol- 
lle Hawkins,  It  was  void  for  the  reason  that 
the  said  grantor  had  not  received  any  of 
the  rents  or  profits  from  the  land  for  the 
space  of  one  year  before  the  date  of  the  con- 
veyance to  defendant,  and,  upon  the  issue 
last  named,  the  conrt  found  for  the  plaintiff, 
and  if  the  deed  to  defendant  had  been  in- 
troduced in  evidence,  yet,  nevertheless,  upon 
the  findings  of  the  court  on  this  last  issue, 
Judgment  necessarily  must  follow  the  finding 
and  go  for  plaintiff,  even  should  the  deed  be 
la  evidence  and  found  by  the  court  to  have 
been  properly  executed,  and  otherwise  regu- 
lar and  valid.  Upon  tbe  second  issue  that 
the  deed  was  a  forgery,  the  conrt  made  no 
findings,  but  should  he  have  done  so,  tbe 
evidenee  In  this  case  would  have  permitted 
but  one  conclusion,  and  tbat  Is  that  the  deed 
offered  by  defendant  was  a  corrupt  forgery. 
The  evidence  shows  In  this  case  that  both 
tlK  plaintiff  and  Mollle  Hawkins  are  tg- 
ftorant  negroes,  devoid  of  education,  and 


discloses  a  crude  and  unscrupulous  plot  to 
divest  them  of  their  land  by  a  designing  per- 
son, who  proved  to  be  a  novice  and  an  am- 
ateur in  the  field  of  graft,  and  whose  nar- 
rative, though  fully  corroborated  by  a  vast 
array  of  witnesses  of  tbe  execution  of  the 
deed  and.  the  payment  over  to  the  grantor  of 
the  money,  was  ridiculous  and  positively  ab- 
surd, and  tbe  court  could  but  reject  it  all 
even  though  six  persons  testified  they  wit- 
nessed the  payment  of  the  money  claimed  to 
have  been  made  to  grantor,  and  signed  the 
receipt  for  same  as  witnesses. 

The  Ju<^rment  of  the  trial  court  la  affirm- 
ed ;  costs  taxed  against  plaintUC  in  error. 

^BB  CURIAM.   Adopted  in  vrtiolfc 


HILL  V.  HAWKtNS.   (No.  440a) 
(Supreme  Court  of  Oklahoma.   May  26.  1915.) 

Commissioners'  Opinion,  Division  No.  4.  Er- 
ror from  District  Court,  01[mnlgee  Conaty; 
Wade  S.  Stanfield,  Judge. 

Action  between  Josephine  Hill  and  BiolUe 
Hawkins.  From  the  judgment,  Josephine  Hill, 
brings  error.  Affirmed. 

Mountjoy,  Leith  A  Gavin,  of  Muskogee,  for 
plaintiS  in  error.  Orlando  Swain,  of  Okmulgee^ 
for  defendant  In  mor. 

FEB  CURIAM.  This  is  a  couwanion  case  to 
that  of  Josephine  Hill,  plaintiff  to  error,  v. 
Mose  Moore,  defendant  in  error,  last  above. 
The  two  caaes  were  tried  at  the  aame  time  and 
upon  the  same  facts,  as  far  as  applicable.  Tbe 
court  found  for  defendant  in  error  in  each  case. 
In  the  case  of  Hill  v.  Moore.  149  Pac  211.  the 
trial  court  found  that  the  deed  to  Josephine 
Hill  was  taken  in  violation  ot  our  champerty 
statute,  and  therefore  the  deed  was  void. 

In  tbe  case  at  bar  tbe  court  found  generally 
for  the  defendant  In  error,  Hawkins.  Notwith- 
standing, aa  in  the  case  of  Hill  v.  Moor^  we  find 
that  it  was  error  to  exclude  the  deed  offered 
in  evidence  by  plaintiff  in  error,  yet  we  think 
the  facts  overwhelmingly  support  the  general 
findings  of  tbe  court  in  favor  of  dcfenoant  in 
error.  Hawkins. 

The  evidence  discloses  a  transaction  between 
an  unscrupulous  white  woman  and  an  old.  igno- 
rant, and  illiterate  n^ro  woman.  Representing 
herself  to  be  an  agent  sent  out  by  the  govern- 
ment to  recover  such  lands  as  tbe  Creek  freed- 
man  may  have  conveyed  away  illegally,  she  In- 
veigles the  old,  helpless,  negro  woman  to  sign 
what  was  represented  to  her  to  be  a  power  of 
attorney,  but  what  in  fact  was  a  warranty  deed, 
conveying  to  her  all  tbe  land  owned  by  the  old 
negro  woman,  as  well  as  other  land'  sold  by  her 
to  two  other  n^roes. 

The  facts  testified  to  by  tbe  plaintiff  in  error 
and  fully  corroboi-ated  by  a  numerous  array  of 
her  satelites  and  retainers,  all  of  whom  evi- 
denced a  willingness  to  be  "good  witnesses."  no 
matter  how  absurd  their  story,  presented  a  ease 
which  the  trial  court  could  come  to  but  one  con- 
clusion upon,  and  that  was  tbat  the  deed  offered 
was  a  forgery,  and  it  foHows  that  the  exclusion 
of  the  same  did  not  affect  tbe  final  results. 

The  judgment  of  the  trial  court  will  be  af- 
firmed, with  costs  taxed  to  plaintiff  in  error. 

PER  CUBIAM.  Adopted  In  whole. 
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FABBfBRS*  4  MERCHANTS'  BANK  OF 
MOUNTAIN  VIBW  t.  HAILB. 
(No.  4257.) 

(Sapreme  Court  of  Oklahoma.   May  25,  1916.) 

(Syllabut  by  the  Gourt,) 

1.  Appeal  and  Ebbob  ^s>1001— Vkbdict— 

Evidence. 

Where  the  evidence  reasonably  tends  to  sup- 
port the  verdict  and  Judgment,  the  same  will 
not  be  reversed  on  appeal, 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent.  Dig.  %%  3922.  3928-3934;  Dec. 
Dig.  'S=»1001.] 

2.  Evidence  «=»474— Nonexpbbt  Witnesses 

—  COUPETENCT  —  MBNTjU.    CONDITION  Or 

Pabty. 

Evidence  of  nonexpert  witnesses  examii^ed, 
and  held  to  detail  facts  showing  sufficient  ac- 
quaintance and  opportunity  for  observation  to 
enable  tbem  to  form  a  belief  or  judgment  as  to 
the  mental  couditioQ  of-  plaintiff,  and  to  express 
opinions  in  regard  thereto. 

[E!d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  2196-2219 ;  Dec.  Dig.  «=>474.] 

8.  INSTBUCTIONB. 

Instructions  reviewed  and  held  to  fairly 
state  the  law  applicable  to  the  case. 

Commissioners'  Opinion,  Division  Na  3. 
Error  from  District  Court,  Kiowa  County; 
Frank  Mathews,  Judge  pro  tern. 

ActioD  by  David  F.  Halle,  an  imbecile  and 
incompetent  person,  by  G.  W.  Halle,  guard- 
Ian,  against  the  Farmers'  &  Merchants'  Bank 
of  Mountain  View,  OkL,  a  corporation.  Judg- 
ment for  plaintlfF,  and  defendant  brings  er- 
ror. Affirmed. 

Geo.  L.  Zlnk  and  J.  H.  Cllne,  both  of  Ho- 
bart,  for  plaintiff  in  error.  L.  M.  Keys,  Nes- 
tor Bummons,  and  O.  J.  Logan,  all  of  Uobart, 
for  defendant  in  error. 

BLEAKMOBE,  C.  This  action  was  com- 
menced in  the  district  court  of  Kiowa  coun- 
ty on  the  25th  day  of  July,  1910,  by  the  de- 
fendant in  error  as  plaintiff  against  the 
plaintiff  in  error  as  defendant.  The  parties 
will  be  referred  to  hereafter  aa  they  appear- 
ed in  the  trial  court. 

The  petition  allies,  In  substance,  that 
David  F.  Hnile  was  an  imbecile  and  an  Incom- 
petent; that  be  was  the  owner  of  a  certain 
tract  of  land;  that  the  defendant  acting 
through  its  officers  and  agents,  with  the  in- 
tent to  defraud  him,  and  with  full  knowledge 
of  his  imbecility,  inveigled  him  into  Its  bank 
on  two  different  occasions  and  induced  him 
to  execute  notes  and  mortgages  on  said  land, 
by  the  negotiation  of  which  d^endant  ob- 
tained and  apprt^iiated  to  Its  own  use  the 
sum  of  $1,000. 

Defendant  answered  admitting  the  execu- 
tion of  the  notes  and  mortgages  by  plaintiff, 
but  specifically  denying  that  they  were  made 
by  Its  procurement,  and  denying  all  other 
material  allegations  of  the  petition. 

Hie  case  was  tried  Xo  a  Jury,  which  re- 
turned a  verdict  for  plaintiff  In  the  sum  of 
(1,006.32.   Motion  for  new  trial  was  present- 


ed, upon  the  beftring  of  wUcai  the  ooart  di- 
rected ];ilab]tlff  to  remit  ct  said  amount  au 
in  excess  of  9708.08,  whldi  was  dcm^  and 
Judgment  rendered  for  aald  sum.  The  caae 
la  proper^  here  tor  revtew. 
Plaintiff  assigned  as  error: 

I.  "Errors  of  law  occurring  at  the  trial,  dnly 
excepted  to  at  the  time  by  defendant  below." 

II.  "That  the  court  below  erred  in  overniliQg 
the  demurrer  to  the  evidence  interposed  by  the 
defendant  below,  to  which  ruling  of  the  court 
below  defendant  below  duly  excepted." 

III.  "That  the  court  below  erred  In  refusing 
to  give  the  peremptory  instruction  requested  on 
the  part  of  defendant  below,  to  which  action  of 
the  court  below  the  defendant  below  duly  ex- 
cepted." 

IV.  "That  the  judgment  and  decision  of  the 
court  below  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law." 

V.  "That  the  court  below  erred  in  requiring 
the  plaintiff  below  to  remit  all  damages  awarded 
by  the  verdict  in  excras  of  $708.03,  as  a  con- 
dition  precedent  to  overruling  defendant's  mo- 
tion for  new  trial,  to  which  action  of  the  court 
below  the  defendant  below  duly  excepted." 

VI.  "That  the  court  below  erred  .in  entering 
its  order  overruling  the  motions  for  new  trial 
filed  by  the  defendant  below,  and  in  refusing  to 
grant  to  the  defendant  below  a  new  trial,  to 
which  action  of  the  coort  the  defendant  below 
duly  excepted." 

VII.  "That  the  court  below  erred  in  entering 
the  judgmeot  below  notwithstanding  the  verdict 
and  in  requiring  a  remission  of  a  part  of  the 
damages  awarded  by  the  jury  In  their  verdict, 
for  the  reason  that  by  such  action  of  the  court 
below  the  defendant  below  was  deprived  of  a 
cOQStifutional  right,  viz.,  Its  right  to  a  trial  of 
the  issues  in  the  cause  by  a  Jury." 

The  facts,  as  disclosed  by  the  record,  are 
that  the  plaintiff,  David  F.  Halle,  was  3H 
years  old ;  as  the  result  of  a  fall  in  childhood 
he  was  injured,  and  his  physical  and  mental 
development  were  greatly  retarded,  his  mind 
being  that  of  a  child.  The  land  was  acquired 
by  him  under  the  homestead  laws  of  the  Unit- 
ed States ;  his  father  was  with  him  when  he 
"filed  on  it"  and  saw  to  its  cultivation,  and 
after  issuance  of  patent  paid  the  taxes.  So 
far  as  the  evidence  shows  plaintiff  had  trans- 
acted no  other  business  than  that  InvoWed 
herein,  except  the  oHiveyance  of  a  portion  of 
his  homestead  to  his  sister,  which  was  done 
under  the  supervlsicm  and  with  the  consent 
of  his  father.  He  had  lived  with  his  father 
some  four  miles  from  the  small  town  of 
Mountain  View,  where  defendant  bank  was 
located,  since  1892,  and  had  frequently  visit- 
ed there.  The  father,  G.  F.  Halle,  was  ap- 
pointed his  guardian  on  April  23,  1910.  He 
knew  nothing  of  the  transactions  in  question 
until  shortly  before  his  appointment,  when 
he  was  informed  thereof  by  a  third  person 
wholly  disconnected  therewith.  Plaintiff 
could  read  printed  matter,  but  was  unable 
to  write,  even  his  own  name.  The  notes  and 
mortgages  were  signed  by  mark.  The  first 
was  for  1500  executed  December  7,  1907,  to 
one  J.  A.  Byndman ;  tlie  second  and  third  of 
date  December  27,  1909,  were  made  to  the 
Oklahoma  Farm  Mortgage  Company  for  fl,- 
000  and  $100,  respectively.   At  the  time  ci. 
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the  execntloD  of  the  first  note  and  mottgase 

one  Amon  Halle^  a  brother  of  defendant, 
older  ttien  he,  and  who  lived  at  Mountida 
View,  ■was  Indebted  to  defendant;  fala  In- 
debtedness, which  was  past  doe,  being  secnr-  j 
ed  by  chattel  mortgaga  Dcdt^idant  was ' 
presdng  him  for  payment  and  suggested  that  \ 
he  get  assistance  from  some  one ;  wherenpon,  { 
Amon  Haile  brought  his  brother,  the  plain- 
tm,  into  Oie  bank  and  introduced  him  to  the 
presldrat  and  an  anploy£,  who  became  its 
cashier  prior  to  the  execution  of  the  last 
notes  and  mortgages.  The  bunk  offl<dale  re- 
ferred Amon  Halle  and  the  plaintiff  to  a  loan 
agent  who  offlced  In  the  rear  of  the  bank ; 
the  loan  was  made,  and  the  amount  thereof, 
less  expuises  and  oommlsslonf  dqmslted  in 
the  bank  and  used  In  satisfaction  of  the  obli- 
gation of  Amon  Halle  to  the  defendant. 
When  the  last  notes  and  mortgages  were 
made  Amon  Halle  was  again  indebted  to 
the  defendant  Its  cashier  arranged  with  the 
agent  of  the  last  mortgagee  for  the  $1,000 
loan.  He  (the  cashier)  signed  plalntHTs 
name  and  took  his  acknowledgment  to  the  In- 
struments. With  reference  thereto  he  testi- 
fied: 

"Q.  Wliat  did  David  F.  Haile  aay  to  yon  vneo 
be  told  you  to  sign  bis  name  there?  A.  I  asked 
him  if  tbat  was  hjs  request ;  be  codded  bis  head 
that  it  was.  Q.  You  asked  bim  if  what  was 
faia  request?    A.  For  me  to  aign  the  papem. 

?.  He  hadn't  said  a  word  until  that  time?  A. 
don't  re«)llect.  Q.  Aad  you  kpew  he  didu't 
have  intelligence  at  that  time  to  transact  and 
execute  tbat?  A,  I  don't  remember.  Q.  You 
wouldn't  say  that  he  was  an  ordinary  man. 
would  you?  A.  His  brother  told  me  he  did  not 
write.  Q-  And  therefore  you  says,  'Is  it  your 
request  that  1  sign  for  fou?'  A.  xes,  sir.  Q. 
And  he  didn't  say  anything,  but  just  nodded  his 
bead ;  which  way — the  way  you  did  then,  or  the 
other  way?  A.  I  wouldn't  have  signed  it  if  it 
had  been  the  other  way." 

This  witness  also  testified  aa  to  the  dis- 
position of  the  proceeds  of  the  last  loan  as 
follows: 

"Q.  I  will  ask  you  to  examine  the  slip  of 
paper  marked  PlaintitTs  Exhibit  A,  and  will 
ask  you  if  you  know  what  tbat  slip  is.  A.  1 
think  I  made  this  statement  to  Mr,  Haile  when 
be  asked  me  concerning  the  matter.  Q.  From 
that  statement  of  the  disbursements  of  the  pro* 
ceeds  of  tbat  loan?  A.  f5»6  paid  Mr.  J.  A. 
Hyndman  loan  commission  and  interest ;  $17.58 
paid  tans;  f3.8S  was  release  and  recording 
fees;  $5  for  abstract,  made  a  total  of  $022.38; 
there  was  a  balance  of  $377.62,  which  made 
Sl/)00.  Q.  What  became  of  the  balance?  A. 
|20  of  it  was  cash  paid  to  Amon  Haile ;  |73.60 
was  paid  by  Amon  Haile  to  Mr.  T.  E.  Givecs, 
who  liad  a  note  of  tbat  amount;  the  remainder 
was  paid  by  Amon  Haile  on  the  note." 

A  number  of  wttnesses,  all  Delghbors,  were, 
la  addition  to  his  fattier,  offered  to  prove 
die  mental  condition  of  plaintiff ;  and  each, 
after  testlfyli^  to  long  acqnahitance  and 
frequent  conversationa  with  him,  was  per- 
mitted to  express  an  opinion  aa  to  his  ca- 
pacity to  transact  budnesa 

t1]  D^ndant  urges  that  the  Judgment  is 
not  sustained  by  soflOciait  evidence.  The  es- 
tabllsbed  rule  la  tbat  a  judgment  will  not  be 
tewsed      thlt  court  on  account  <tf  t3ie  !»• 


Boffldency  of  the  evidence,  where  the  evi- 
dence reasonably  tends  to  support  the  8am& 
Bank  of  Onymon  V.  Arnold,  28  OkL  49,  118 
Fac.  719 ;  Great  Western  Mfg.  Co.  v.  David- 
son M.  &  a  Co.,  26  OkL  626,  110  Paa  1086; 
Hampton  v.  Culberson,  29  Okl.  468,  118  PaC. 
IM;  Bank  v.  Moore,  SO  Okl.  148,  120  Fac. 
1008;  Brash  Cigar  Co.  v.  Wllaon,  32  OKI. 
163,  121  Pac.  228;  Oaler  t.  Berrlan,  43  OkL 
303,  140  Pac.  155. 

[2]  Defendant  contends  that  there  was  er- 
ror in  the  action  of  trial  court  in  permitting 
ncmexpert  witnesses  to  express  their  opiuI«i8 
as  to  plaintiff's  mental  capacity  to  transact 
busioess,  without  having  previously  detailed 
the  particular  phenomena  upon  whidi  such 
opinions  were  formed.  All  of  these  witnesses 
were  neighbors,  who  for  many  years  iiave 
lived  near  plaintiff,  one  having  lived  In 
the  house  with  him  for  more  tbsn  a  year, 
and  all  having  frequently  seen  and  con- 
versed with  him  at  their  homes,  and  in  his 
own,  and  at  various  other  places.  Plaintiff, 
while  not  a  witness,  was  present  at  the  triaL 
In  Cbamberlayue's  Modem  Law  of  Brldence, 
f  1912,  it  is  said: 

"So  difFer«it  are  the  forms  aad  habits  of  ob- 
servation in  different  persons,  tbat  it  is  diffi- 
cult to  generalize  with  regard  to  an  adminis- 
trative  rule  as  to  what  shall  furnish  ground  for 
admitting  the  inference.  What  shall  be  deemed 
to  constitute  a  sufficient  opportunity  for  ol>- 
serration  is,  however,  stated  the  Supreme 
Court  of  Indiana:  'It  is  ♦  *  •  agreed  by 
the  authorities  that  if  the  witness  shows  an 
acquaintance  with  the  accused,  that  h«  has  had 
conversations  with  him,  or  that  be  has  bad 
business  dealings  or  social  intercourse  with  him, 
be  may.  having  stated  the  facts,  express  an 
opinion.  Necessarily,  the  matter  is  mainly  one 
of  administration." 

Speaking  to  this  point,  the  Supreme  Court 
of  Connecticut  In  Atwood  T.  Atwood,  84 
Conn.  169,  79  AtL  69,  37  L.  a  A.  (N.  S.)  691, 
said: 

"An  opinion  of  a  nonexpert  witness  which 
does  not  rest  upon  facts  stated  by  him,  or  is 
not  acquired  through  the  use  of  bis  senses,  may 
not  be  laid  in  evidence.  Turner's  Appeal,  72 
Conn.  805,  315,  44  Atl.  310.  The  witness  may 
state  the  facts  on  which  the  opinion  rests.  Ue 
is  not  required  to  do  so.  He  must  show  tbat  he 
had  the  means  and  opportunity  for  kuo\^  ledge. 
His  opinion  without  tms  toandation  is  inadmis- 
sible. When,  however,  a  subject  is  relevant  to 
the  matter  in  suit,  and  the  lay  witness  has  had 
the  means  and  opportunity  of  acquiring  knowl- 
edge of  the  subject  through  the  use  of  his 
senses,  and  the  impression  or  opinion  is  formed 
from  constituent  facts  and  conditions  wh.ch  are 
BO  numerous  or  so  complicated  as  to  l>e  incapa- 
ble of  separation,  or  so  evanescent  in  charac- 
ter they  cannot  be  fully  recollected  or  detailed, 
or  described  or  reproduced  so  as  to  give  the 
trier  the  impression  they  give  the  witness,  or 
so  as  to  enable  the  trier  to  draw  a  fair  inference 
from  such  (acts  and  conditions,  be  may  be  per- 
mitted to  testify  to  the  impression  or  conclu- 
sion obtained  by  him  from  them,  leaving  it  to 
the  cross-exam  matioD  to  develop  the  founda- 
tion for  the  impression  or  conclusion.  Spen- 
cer's Appeal,  77^  Conn.  688,  643,  60  Atl. 
Turner's  Appeal,  72  Conn.  805.  816,  44  Atl. 
310:  Chamberlain  v.  Piatt,  68  Conn.  126,  130, 
36  AtL  780. 

'Tin  exceptional  witness  may  be  able  at  times 
to  describe  the  eye  or  the  setion  of  a  man; 
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but  he  cannot  conwey  distinctly  to  another  the 
appearance  of  the  man  to  bun,  unless  be  may 
give  the  impression  made  upon  himt  or  the 
concluaion  reached  by  bim,  from  the  man  whom 
such  acts  and  look  portruy.  We  cannot  express 
in  words  the  facts  and  conditions  which  lead 
us  to  the  opinion  that  one  ia  onder  the  Influ- 
ence of.  bate  or  love,  pain  or  pleasure,  hope  or 
fear.  We  cannot  describe  exactly  our  own  emo- 
tions, sentiments,  and  affections,  mach  less  those 
of  another.  Memory  may  retain  no  sinicle  de- 
tail, indeed  one  may  never  have  recognized  a 
siogle  detail ;  yet  the  appearance  of  the  man 
may  have  left  upon  the  mind  an  indelible  im- 
pression as  to  bis  physical  and  mental  condition. 
Clear  before  bim  is  the  picture  of  what  be  saw 
— a  man  healthy  or  sick,  strong  or  fragile,  well 
or  poorly,  changed  in  health  for  better  or  worse, 
composed  or  nerroua,  exdted  or  deapoh'deQt, 
tired  or  exhilarated,  intellectual  or  weak-mind- 
ed, conscious  or  unconscious,  suffering  or  happy. 
In  truth,  that  which  we  call  opinion  is  fact 
Tbe  impression  or  conclusion  la  the  sum  of 
what  he  saw,  and  in  its  final  analysis  the  offer 
is  to  prove  a  fact  and  not  an  opinion.  8  Wig- 
more,  Ev.  1918:  Turner's  Appeal,  72  Conn. 
305,  31B,  44  Ati.  310." 

In  Rogers  on  Elzpert  Testimony,  page  160, 

It  is  said: 

"It  mast  be  conceded,  we  think,  that  the 
interesta  of  justice  require  that  ordinary  wit- 
nesses should  be  allowed  to  express  an  opinion 
aa  to  soundness  of  mind  based  on  their  personal 
knowledge  and  observation  of  the  party's  acts. 
The  inquiry  does  not  seem  to  be  one  so  neces- 
sarily involving  scientific  evidence  as  to  be  be- 
yond tbe  domain  of  common  sense.  And  it  ia 
quite  possible  for  nonprofessional  witnesses  to 
observe  innumerable  acta,  motions  and  expres- 
sions, which  it  is  impossible  to  communicate 
to  others  in  such  a  way  as  to  convey  any  fair 
conception  of  their  Importance,  and  which  are, 
nevertheless,  sufficient  to  coaclusivety  satisfy 
the  observer  as  to  a  person's  mental  condition. 
While  such  opinions  are  admissible,  yet  no  gen- 
eral rule  can  be  laid  down  aa  to  what  sball  be 
deemed  a  sufficient  opportunity  of  observation 
in  tbe  witness,  other  than  it  has  enabled  him 
to  form  a  belief  or  judgment  thereon." 

Without  attempting  to  announce  &  general 
rule  in  this  regard,  we  hold  that  in  the  in- 
stant case  the  admission  of  the  evidence  com- 
plained of  did  not  ctHiBtltute  prejudicial  er- 
ror. 

When  the  Indebtedness  of  plalntifTs  broth- 
er was  satisfied  ont  of  the  money  obtained 
by  virtue  of  the  notes  and  mortgages  re- 
ferred to  defendant  surrendered  to  the  broth- 
er certain  securities;  and  it  contends  that 
plaintiff  having  neither  restored  nor  offered 
to  restore  such  securities  was  not  entitled  to 
prevail  In  this  action. 

In  this  Jurisdiction  the  contract  of  a  per- 
son of  unsound  mind,  but  not  entirely  with- 
out understanding,  made  before  his  incapac- 
ity is  Judicially  determined,  is  not  void,  but 
voidable  only,  and  subject  to  rescission  un- 
der the  provisions  of  section  9S6,  R.  L.  1910 
(section  1137,  Comp.  U  ld09).  The  verdict 
was  a  general  one  for  plaintiff,  and  therefore 
a  finding  upon  every  Issue  in  bis  favor.  The 
evidence  is  persuasive  that  throughout  the 
transaotlons  involved  there  was  an  absence 
of  good  faith  on  the  part  of  the  ofltcers  <rf 
defendant  Plaintiff's  physical  and  mental 
condition  were  obvious.    The  cashier  of  de- 
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fendant,  concerning  bis  knowledge  In  this  re- 
gard at  tbe  time  be  signed  tbe  name  of  plaln- 
titt  to  the  notes  and  mOTtgages,  when  asked, 
"And  yon  knew  he  didn't  have  Intelligence 
at  that  time  to  ezecate  and  transact  ttiat,** 
conld  say  only,  "I  dcmt  remembw."  And 
again  be  swears  Uiftt  plalntUf  did  not  receive 
tbe  proceeds  of  tbe  loan.  Brery  dollar  of 
tbe  money,  save  $78.60  paid  to  aae  Oivens, 
was  used  to  satisfy  tbe  obligations  of  the 
brother  of  plaintiff  to  the  bank.  When  tbe 
loans  were  made  it  was  tbe  pnrxMse  of  de- 
fendant's ofilcers  to  apply  the  money  in  pay- 
ment of  Amon  Halle's  debts.  And  aware  of 
tbe  helpless  condition  of  plaintU^  they  knew 
be  was  deriving  no  benefit  of  the  transaction, 
but  on  the  other  band  was  unwittingly  in- 
cumbering his  land  and  incurring  obllgatlona 
which  be  had  no  means  of  ever  meeting,  all 
for  tbe  bank's  profit  Tbe  ccmtentlon  that 
be  must  return  the  security  surrendered  by 
the  bank  to  his  brother  will  not  avail  de- 
fendant The  law  does  not  contemplate  In 
any  case  that  one  shall  restore  that  which 
he  did  not  receive. 

Again,  It  is  urged  that  tbe  Judgment  should 
be  reversed  for  the  reason  that  the  verdict 
was  excessive  and  tbe  result  of  passion  and 
prejudice,  and  further  that  the  court  erred 
in  reQulrlng  the  remittitur  and  then  rendering 
Judgment  There  is  nothing  In  the  record  to 
indicate  either  passion  or  prejudice  on  the 
part  of  the  Jury,  while  a  review  of  the  whole 
case  Inclines  us  to  the  opinion  that  if  there 
was  error  In  the  action  of  the  court  in  dl' 
reeling  the  remittitur,  it  was  to  the  preju- 
dice of  tbe  rights  of  plaintiff,  and  defend- 
ant has  no  ground  of  complaint  on  account 
thereof. 

[3]  We  have  examined  tbe  charge  of  the 
court,  and  in  onr  opinion,  taken  as  a  whole, 
it  fairly  states  the  law  applicable  to  this 
case.  There  was  no  error  in  the  refusal  to 
give  the  instructions  requested  by  defendant 

Tbe  Judgment  should  be  aflOrmed. 

PBR  CURIAM.  Adopted  In  vboleh 


HUBEB  v.  GULP.    {No.  4371.) 
(Supreme  Court  of  Oklahoma.   May  26,  1916.> 

(Bvllabva  by  the  OourtJ 

1.  CORTSACTS  ®=>142— PUBIJO  POLXDT— QUXS- 

TION  FOE  COUBT. 

It  is  a  question  for  the  court  to  determine, 
as  a  matter  of  law,  whether  a  contract  is  or 
is  not  against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |  1826;  Dec.  Dig.  «=»142.] 

2.  Contracts  ^106— Publio  Fouot— Ta- 

LiDin. 

Evidence  examined,  and  held  Insaffident  to 
show  that  the  agreement  la  onestion  has  a 
tendeaicy  to  relieve  the  husband  from  the  finan- 
cial responsibilities  imposed  upon  bim  by  bis 
marital  duties  and  obligations. 

lEd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  488-608,  605,  6OT-611;  Dee. 
Dig.  «s»10&] 
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8.  GoinvAon  187— PuBuo  Pouor— 
Vauditt.  , 
A  clause  In  a  contract  between  nusbaca 
and  wife,  which  providea  that  should  either 
party  desire  to  ootain  a  divorce,  the  other 
partr  would  not  appear  tiicniii  tot  the  porijoae 
of  makinx  a  defuise  to  such  aetim,  is  egainat 
public  policy  and  void. 

(a)  Sach  dauBe,  however,  is  severable  from 
tbe  terms  of  separation  and  propertr  settle- 
ment which  were  Tsiid  and  enforceable,  and 
tlierefore  does  not  render  the  entire  agreement 
void. 

(b)  Where  there  is  an  absence  of  evidence 
tending  to  connect  Gulp  with  a  participation 
in  the  afreement  (>ertaiDing  to  the  separation 
or  promise  that  neither  should  appear  and  con- 
test the  action  for  divorce,  that  tbe  con- 
tract between  Mrs.  Huber  and  Cnlp  could  not 
be  affected  by  such  void  clause. 

[Ed.  Note.— For  other  case%  see  Contracts, 
m^^i  ^  701-m;  Dec.  DIk.  «9 

4.  G0NTBA.0T8  «=»111— PtTBUO  POUCT— Va- 

UDirr. 

There  was  notbli^  in  tbe  contract  between 
Mrs.  Hnber  and  Cnlp  tending  to  prevent  op- 
position to  a  contemplated  divorce,  but  the 
agreement  which  did  und  to  prevent  such  op- 
position was  one  entered  Into  between  the  Hu- 
bers. 

[Kd.  Note.— For  other  caaes,  see  Contract*, 
Cait  Dig.  H  raiM!20;  Dee.  Dig.  «s»m.] 

6.  CoifTBAOTS     «=>106  —  VALH>rrT  —  PUBUO 

POUCT. 

In  order  to  dedare  a  contract  against  pub- 
lic policy  and  void,  it  must  conflict  with  the 
morals  of  tbe  times  or  contravene  establisbed 
interests  of  society,  as  deduced  from  the  Con- 
BtitutiOD,  laws,  and  Judicial  decisions. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  88  498-508,  505,  SQ-f-Bll;  Dec.  Dig. 

€=»ioe.] 

6.  CoNTBAcrrs  «=»108  —  Tai.iditt  —  Publio 

POUCT. 

Power  of  the  coort  to  declare  a  contract 
void  as  being  In  contravention  of  public  policy 
LI  a  very  delicate  and  undefined  power,  and 
ghoold  be  exercised  only  in  cases  free  from 
doubt 

[Kd.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  8$  498-503,  505,  50T-5U ;  Dec;  Dig. 
^108.] 

7.  CoNTBAcra  ^=>  1432— Public  Pomct— Evi- 

DEKCE. 

Evidence  examined,  and  held  snffidently 
definite  and  certain  to  have  warranted  the  court 
in  submitting  the  same  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  1826;  Dea  Dig.  «^142.] 

Commlaaloners'  Opinion,  Division  No.  3. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  Ella  M.  Huber  against  Archie  W. 
Gulp.  Jadgmeat  for  plaintiff  and  defendant 
brings  error.  Beversed  and  remanded  for 
new  triaL 

Beall  &  Neff  and  Bailey,  Wyand  &  Moon, 
tU  of  Muskogee,  for  plaintiff  In  error.  Blake- 
oey  &  Haxe7,  of  Muakogeef  for  defendant  In 
error. 


RITTBNHOUSB.  C  E31a  M.  Hnber  ana 
John  &.  Hnber  were  married  in  1804,  and 
accumulated  property  during  thdr  married 
life  to  tlie  value  of  approximately  $182,580. 


In  the  year  1909  they  separated,  and  the  bns* 
band  instituted  an  action  against  Ardile  W. 
Culp  for  $60,000  damages  for  tbe  alienation 
of  his  wife's  affection.  Subsequently,  Mrs. 
Hnber  went  to  Kansas  City,  Mo.,  and  while 
there  received  a  phone  message  from  Cnlp, 
requesting  an  opportunity  to  have  a  talk  Willi 
her  relative  to  tbe  status  of  the  allenatl(m 
suit  Ttaey  afterwards  met  In  the  parlor  of 
tiie  Savoy  Hotel,  and  at  the  solicitation  of 
Cnlp  Mrs.  Huber  left  for  Mnskogee  to  en- 
deavor to  procure  from  her  husband  a  settle- 
ment. When  she  arrived  at  Hnakoyee.  she 
went  to  the  Missouri  Hotel,  which  was  con- 
ducted by  her  husband,  and  endeavored  to 
persuade  him  to  settle  their  dUEerencea,  bnt 
failed.  In  November  she  ^  tor  Kansas 
City  again,  and  after  being  here  aboat  three 
days  deceived  a  ptume  message  from  Cnlp, 
throned  hia  lawyer,  to  CMue  to  Mnakogee  at 
once,  as  they  thought  that  a  settlement  conUt 
be  made.  When  she  arrived  In  Mnski^^ee,  sbe 
wait  to  tbe  oflloe  of  tbe  attorney  for  Gulp, 
and  talked  over  tbe  matter  of  tbe  settlement 
Mxa.  Hnber  teatifled  that  she  Informed  Culp 
at  that  time  that  her  husband  had  offered  ber 
a  ono  aorenth  interest  in  tbeir  jidnt  propertTi 
but  tiiat  she  would  not  accept  this  amoimt 
Cnlp  thereupon  UM  her  that  If  she  would  get 
the  aliontion  suit  settled,  he  would  make 
good  to  her  any  loss  she  might  sustain  in 
settling  the  case.  In  otha  parts  of  the  reo- 
ord^  eS»  testified  that  She  informed  Gulp  of 
ber  contention  for  a  one-tiblrd  Interest  In  the 
property,  and  tliat  Cnlp  bad  told  ber  that  if 
sbe  would  accqiit  the  one-aeventb  interest  and 
get  tbe  aUenatioa  suit  dismissed,  be  would 
pay  her  the  difference  between  the  one- sev- 
enth and  the  one-third  which  sbe  was  c<m- 
teodlng  for,  and  upon  this  representation  she 
entered  Into  e  contract  wltb  her  husband, 
John  G.  HnbOT,  on  December  6,  1910,  where- 
by she  accepted  a  one-aeventb  Interest  In  the 
property,  amounting  to  $15,886.85;  and  agreed 
In  said  contract  for  tbe  custody  of  the  chil- 
dren ;  that  tbe  suit  pending  In  the  superior 
court  of  Muskogee  county,  OkL,  entitled  John 
O.  Hnber,  Plaintiff,  v.  A.  W.  Gulp,  Defendant 
the  same  being  Net.  882,  should  be  dismissed; 
and  farther  agre^ng  that  If  either  party  to 
the  agreement  Should  thereafter  desire  to  ob- 
tain a  divorce,  all  the  flnandal  diffmnces 
should,  by  tbe  contract,  be  deemed  to  have 
been  settled,  and  that  neither  party  should 
appear  in  such  divorce  suit  for  tbe  puiSKiae  of 
cbilmlng  any  financial  benefit  or  making  any 
defense  to  such  action  for  divorce.  After 
this  settlement  was  made,  Mrs.  Huber  de- 
manded ot  Culp  that  be  pay  her  the  difference 
between  the  one-seventh  which  she  accepted 
in  order  to  get  the  alienation  suit  dismissed 
and  the  one-third  interest  whlob  tdie  was 
claiming.  Culp  refused  to  comply  with  this 
part  at  the  agreement,  and  this  suit  was  in- 
stituted to  enforce  collection.  Upon  the  trial, 
objection  was  made  to  tbe  introduction  of 
any  evidence  on  tbe  ground  that  tbe  petition 
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declared  on  a  contrart  wlildi  waa  Ul^al,  un- 
lawful. Immoral,  and  that  no  remedy  for  re- 
covery could  be  allowed  under  the  allesatl(»ia 
tbereot  This  objection  was  ovemiled  At  the 
close  of  tbe  testimony,  a  demurrer  was  filed 
on  tbe  ground  that  the  pretended  cause  of  ac- 
tion was  based  upon  a  contract  which  was 
contrary  to  every  principle  of  decency,  and 
therefore  against  public  policy.  Tills  demur- 
rer was  by  tlie  court  sustained  on  the  grounds 
that  the  contract  was  against  public  policy. 

[1  ]  It  is  a  question  for  the  court  to  deter- 
mine, as  a  matter  of  law,  whether  the  con- 
tract ia  or  is  not  against  public  policy. 
Smith  T.  Du  Bose,  78  Ga.  413,  8  S.  E.  309, 
6  Am.  St.  Bep.  260;  Weber  v.  Shay,  56  Oliio 
St  lie,  46  N.  EL  377,  37  Ll  B.  A.  280,  60  Am. 
St  Bep.  748;  9  Cyc.  483;  Greenbood  on  Pub- 
lic Policy,  123. 

It  is  contended  by  defendant  In  error  that 
the  court  below  rightfully  sustained  the  de- 
murrer to  the  evidence  for  the  following  rea- 
scms:  0}  The  agreement  tends  to  relieve  tbe 
husband,  iSr.  Huber,  of  his  marl^l  duties 
and  obligations  to  hla  wife,  the  plaintiff,  and 
Is  contrary  to  public  policy  and  vt^d;  (^) 
that  the  contract  Induced  by  the  def^tdanb 
to  have  been  executed  tends  to  prevent  oppo- 
sltion  to  tbe  Cfmtemplated  divorce  action,  and 
is  therefore  against  public  policy  and  void; 
(8)  the  evidence  ctmcluelvely  disclosed  tbat 
the  agreemoit  of  Mr.  Gulp  to  pay  Mrs.  Huber 
tbe  difference  between  the  alimony  she  claim- 
ed and  what  she  received  in  the  settlement  is 
so  indefinite  and  uncertain  as  to  tbe  amount 
of  the  liability  that  no  recovery  could  be  had. 

[2]  Hie  first  reason  assigned  la  not  sup* 
ported  by  tbe  evidence.  By  tbe  terms  of  the 
agreement,  Gulp  did  not  relieve  tbe  husband 
of  his  marital  duttes  and  obligations.  The 
wife  claimed  a  one-third  interest  in  the  prop- 
erty.  Nothing  in  tbe  agreement  nor  the  evi- 
dence shows  that  this  property  was  given  to 
her  as  alimony,  but  everything  indicates  that 
it  was  a  division  of  the  property  earned  by 
them  jointly  during  their  married  life,  and 
for  Gulp  to  promise  that  he  would  relmbnrae 
Mrs.  Huber  for  any  sacrlQce  she  might  make 
of  her  property  In  order  to  get  the  suit  for 
alienation  dismissed  could  not,  under  any 
view  of  the  case,  be  deemed  to  have  been  an 
agreement  to  pay  alimony  for  the  support  of 
Mrs.  Huber.  She  was  giving  to  her  husband 
a  portion  of  her  individual  property  under  an 
agreement  with  Gulp  that  if  she  would  take 
a  one-seventh  Interest  in  such  joint  property 
In  lieu  of  the  one-third  she  was  then  claim- 
ing, he  would  pay  her  the  difference. 

[3]  Tbe  next  assignment  of  error  is  based 
on  tbe  clause  in  the  contract  wherein  it  was 
agreed  that  If  either  party  should  thereafter 
desire  to  obtain  a  divorce,  tbe  other  party 
would  not  api)ear  therein  for  the  purpose  of 
claiming  any  financial  benefit  or  make  a  de- 
fense to  such  action  for  divorce.  This  clause 
In  tbe  contract  as  between  Huber  and  his 
wife  is  against  public  policy  and  void.  It  is, 
however,  severable  from  tbe  terms  of  separa- 


tion and  property  settlemmt  whlcb  were  valid 

and  enforceable  and  did  not  render  the  en- 
tire agreement  void  even  as  between  husband 
and  wife  It  must  be  borne  In  mind  that  the 
clause  in  ftSa  contract  which  la  claimed  to  be 
against  public  policy  and  void  Is  in  a  con- 
tract brtween  Huber  and  his  wlf^  in  which 
Gulp  bad  no  interest  except  that  the  suit  for 
the  alienation  of  the  affectlinis  of  Mrs.  Huber 
should  be  dismissed.  Iben  vbm  no  evidence 
which  tended  in  the  least  to  c<Hiiiect  Gulp 
with  the  agreemoit  of  s^iaration,  or  the 
promise  that  nether  should  appear  and  con- 
test a  divorce.  The  subject  of  a  possible  di- 
vorce was  never  discussed  between  plaintiff 
and  Gulp.  Where,  in  the  same  Instrument^ 
there  are  l^al  and  Illegal  covenants,  the  per- 
formance of  those  which  are  legal  may  be  en- 
forced, although  the  performance  of  those 
which  are'lllegal  may  not  This  subject  was 
decided  in  tbe  oases  of  Uvlngstoa  vJ  Chicago 

6  M.  W.  By.  Co.,  142  lowa,  404,  120  N.  W. 
1040;  Smith  v.  Gorbin,  185  Ky.  727,  123  S. 
W.  277;  Klstler  v.  Heartburg  et  aL,  81  Kan. 
191,  105  Pac.  1U7;  King  T.  MoU(flian,  61 
Kao.  683,  60  Pac.  781. 

[4]  We  can  see  no  merit  in  the  claim  Oiat 
Gulp  is  entitled  to  av(^d  his  prtHoise  on  tbe 
theory  that  a  separate  and  Independent  con- 
tract, entered  Into  between  Mrs.  Huber  and 
her  husband,  was  contrary  to  public  poUcy. 
He  had  no  Interest  whatever  in  that  contract, 
except  the  agreement  to  dismiss  his  case. 
That  agreement  could  stand  ludepeodent  of 
tbe  clause  whlcb  we  hold  was  against  public 
policy.  There  was  nothing  In  the  contract  be- 
tween Mrs.  Huber  and  Gulp  tending  to  pre- 
vent opposition  to  the  contemplated  divorce 
action,  but  the  agreement  which  did  tend  to 
prevent  opposition  to  tbe  divorce  was  one  eor 
tered  into  between  the  Hubers. 

CI]  If  this  contract  eonfllcted  with  the 
morals  of  Uie  times  or  contravened  any  es- 
tablished  interests  of  society,  as  deduced 
from  the  Constitution,  laws  and  Judicial  ded- 
stons.  It  would  be  ^;^st  public  policy  and 
void ;  but  from  an  examination  of  this  evi- 
dence we  cannot  say  that  tbe  agreement  at- 
tempted to  be  enforced  conflicts  with  the 
morals  of  tbe  times  or  contravenes  any  es- 
tablished Interests  of  society.  Hartford  Fire 
Ins.  Go.  V.  Chicago,  M.  &  St  P.  B.  Co.,  70 
Fed.  201,  17  C.  C.  A.  62,  30  I*  B.  A,  193 ; 
United  States  v.  Trans-Missonrl  Freight 
Ass'n,  58  Fed.  58,  7  C.  C.  A.  15,  24  U  B.  A.  73 ; 
VIdal  V.  Glrard's  Ex'rs,  43  U.  S.  (2  How.) 
127,  11  L.  Ed.  205 ;  Hartford  Fire  Ins.  Co;  v. 
Chicago,  M.  &  St  P.  B.  Co.,  175  U.  S,  91,  20 
Sup.  Ct.  33,  37,  44  L.  Ed.  84;  State  v.  Coyle, 

7  Okl.  Cr.  50,  122  Pac.  243 ;  Nichols  v.  Cabe, 
3  Head  (Tenn.)  92 ;  Swann  v.  Swann  (G.  G.) 
21  Fed.  299 ;  Kellogg  v.  Larkln,  3  Pin.  (Wis.) 
123,  56  Am.  Dec.  164 ;  Blcbardson  y.  MeUish, 
2  BIng.  229  (0  Eng.  Com.  1^.);  Noyes  on  In- 
tercorporate Belatlons,  {  338;  9  Gya  482, 
subd.  G ;  16  A.  &  B.  Bncyc.  988. 

[I]  The  power  of  tbe  court  to  declare  a 
contract  void  as  being  In  contravention  of 
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potdic  policy  fai  m  Tery  ddtcata  and  vntefln- 
ed  power,  and  abould  be  exerdaed  only  in 
cues  free  from  doubt.  Blcbmond  t.  Du- 
boane  &  8.  C.  R.  B.  Ca,  26  Iowa,  191;  Kel- 
logg T.  Larkln,  supra;  SmlUt  t.  Do  Boae, 
supra ;  Green&ood  ,im  Public  Policy,  p.  116. 
It  was  said  In  Swann  t.  Swann,  supra: 

"No  coart  ongbt  to  refuse  its  aM  to  enforee 

sadi  a  contract  on  doubtful  and  UDcertain 
grounds.  The  burtlen  is  on  the  defendant  to 
show  that  its  enforcement  vould  be  in  viola- 
tion of  the  settled  public  policy  of  tbls  state, 
or  injurious  to  the  morals  of  its  people.  Va^ue 
flnrmiscs  and  flippant  assertions  as  to  what  is 
the  public  policy  of  the  state,  or  what  would  be 
ahocKing  to  the  moral  sense  of  its  people,  are 
not  to  be  indulged  in.  The  law  points  out  the 
Boarrea  of  information  to  which  courts  must 
appeal  to  determine  the  public  policy  of  a  state. 
The  term,  as  it  is  often  popularly  used  and 
defined,  makes  it  ea  unknown  and  variable 
qosntit?— mnch  too  indefinite  and  uncertain  to 
be  made  the  foundation  of  a  judgment.  The 
odI;  authentic  and  admissible  evidence  of  the 
pauic  policy  of  a  state  on  any  given  subject 
are  its  Constitution,  laws,  and  ifodidal  deci- 
sions. The  public  policy  of  a  state,  of  which 
courts  take  notice,  and  to  which  they  give  ef- 
fect, must  bo  deduced  from  tbese  sources." 

[7]  Wbetber  this  contract  ctmfilctB  with 
the  morals  of  tbe  times,  or  contravenea  any 
e^bllsbed  Interest  of  soctety,  prearaits  a 
Tery  grave  question  wben  considered  in  tbe 
Ugbt  of  all  the  facts  and  circumstances.  The 
eridmce  in  the  instant  case  ediows  that  Mrs. 
Hnber  first  cancelved  tbe  idea  of  endeavor- 
ing  to  make  a  aettHement  of  tbe  aUenatlcm 
suit  with  her  husband  while  In  a  conversation 
with  CMp  at  the  Saroy  Hot^  in  Kansas 
City,  Mo.,  and  after  su<^  conversation  left 
tbe  same  evening  for  Muskogee  for  the  ad- 
mitted purpose  of  maSclng  some  kind  of  con- 
tract with  him  that  wonld  cause  the  dis- 
missal of  the  alienation  suit.  After  laboring 
with  her  husband  from  August  until  No- 
vember without  procurli^  a  settlement,  she 
returned  to  Kansas  Olty.  On  the  third  day 
after  her  arrival,  Gulp,  through  his  attorney 
at  Muskt^^  phoned  her  to  rettim,  which 
die  did,  and  Immediately  went  to  the  office 
nt  tbe  attorney  for'  a  consultation  with  Gulp. 
It  developed  at  this  time  that  Huber  had  of- 
fered her  one-seventh  of  their  Joint  pro^perty. 
Tbls  she  refused  cflaiming  that  she  was  en- 
titled to  at  least  one-tblrd,  possibly  one-half 
<^  the  property.  Zt  is  apparent  that  tbe  con- 
tract between  Buber  and  his  wife  would 
not  have  been  entered  Into  had  not  Gulp  tb^ 
agreed  to  pay  the  difference  between  one- 
Beventh  interest  which  had  been  off«ed,  and 
one-tbird  interest  wfal(A  she  claimed.  No 
evidence  was  offered  that  Gulp  stiggested 
that  as  a  part  of  the  contract  to  settle  the 
sUenatlon  suit,  the  provision  relative  to  a 
■eparation  and  divorce  should  be  Included. 
Tiewii^  this  ca&e  from  the  standpoint  of  a 
demurrer  to  the  evidence,  it  Is  doubtful  and 
uacerlaiu  as  to  whether  or  not  there  Is  suf- 
fident  evidence  in  the  record  to  have  Justi- 
Bed  tbe  trial  court  in  declaring  the  contract 
against  publllc  policy  and  void. '  In  the  exer- 


cise of  extreme  caution,  we  decline  to  say 

that  this  contract  Is  against  public  ptilcy. 

The  last  reason  given  why  tlie  demurrer 
should  be  sustained  is  untenable.  The  evi- 
dence was  definite  and  certain  that  Gulp  was 
to  relmbnrse  Mrs.  Huber  for  the  amount  she 
might  lose  by  reascav  of  the  settlement  She 
testified  that  she  had  been  offered  one-sev^ 
enth  of  the  property  held  by  her  husband, 
which  she  daimed  was  their  Joint  property, 
that  she  refused  to  settle  for  less  than  one- 
third,  and  that  Gulp  ^ad  promised  to  pay 
her  the  difference  between  the  one-seventh 
and  the  one-third  which  she  claimed. 

The  cause  should  therefore  be  reversed 
and  remanded  for  a  new  trial. 

PER  CURIAM.   Adopted  In  wbola 


ST.  LOmS  A  S.  P.  RT.  CO,  y.  DIRICKSON. 

(No.  4021.) 

(Soprems  Court  of  Oklahoma.   May  20,  1915.) 

(Syllaiut  iu  (h«  Court.} 
Appeai,  and  Ebboe  *=9773— Pailube  to  Pile 

Bbief— Reversal. 

Wben  a  defendant  In  error  falls  to  file  a 
brief,  and  asBigne  no  reason  for  this  failure,  if 
upon  an  examination  of  the  record  and  brief  of 
the  plaintiff  in  error  it  appears  that  tbe  grounds 
for  reversal  urged  by  the  plaintiff  is  error  are 
reascmably  sustained  by  his  brief,  the  cause  wlU 
be  reversed. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  OenL  Dig.  H  3104,  310S-3110;  Dec. 
Dig.  «»773.] 

Commlmlonera'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Rogers  County; 
T.  L.  Brown,  Judge. 

Action  by  John  Dirlckson  against  the  St 
liOuls  ft  San  Francisco  Railway  Company. 
Judgment  for  plaintiff,  and  d^endant  brings 
error.  Reversed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleinschmidt  and  Fred  E.  Suits,  both  of 
Oklahoma  City,  for  plaintiff  in  error. 

BRETT,  O.  Thla  suit  was  filed  in  tbe  dis- 
trict court  of  Rc^rs  conn^  October  30. 1000, 
by  the  defendant  in  error,  who  was  plaintiff 
below,  against  tbe  plaintiff  in  error,  who 
was  defendant  below,  and  the  parties  to  this 
action  will  hereinafter  be  referred  to  as  they 
appeared  in  the  lower  court  Tbe  suit  was 
filed  to  recover  $775  damages  alleged  to  have 
been  sustained  by  the  plaintiff  by  reason  of  a 
shipment  of  10  cars  of  cattle,  made  December 
XO,  1908,  having  been  unnecessarily  delayed 
by  defendant.  Said  cattle  are  alleged  to 
have  been  delayed  6  hours  at  Sapulpa  and  12 
hours  at  Tulsa.  Eleven  head  of  cattle  are 
alleged  to  have  died  as  a  result  of  said  delay, 
to  the  damage  of  plaintiff  In  tbe  sum  of 
$276;  and  the  remainder  of  the  cattle  are 
alleged  to  have  been  damaged  by  reason  of 
the  delay.  In  the  sum  of  $500. 
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Smnmons  was  Issaed,  and  the  retam  there* 
OS  Is  the  following: 

"State  of  Oklahoma,  County  of  Rogera—ss.: 
Received  this  writ  10-30  1909,  and  as  command- 
ed herein  I  sammoned  the  foUowioK  persons  of 
the  defendants  within  named  at  the  times  fol- 
lowing,* to  wit:  That  the  president,  secretary, 
cashier,  chairman  of  the  board  of  directors,  and 
managuig  agent  are  nonresidents  of  Rogers 
coan^,  state  of  Oklahoma,  and  could  not  be 
found  therein,  and  that  said  service  was  effected 
by  delivering  a  trae  and  certified  copy  of  the 
within  summons  and  all  the  indorsements  there- 
on at  the  usual  place  business  of  said  defend- 
ants in  Claremore,  Rogers  county,  state  of  Okla- 
homa, to  F.  G.  Griswold,  the  party  in  charge 
thereof  on  the  1st  day  of  November,  1909." 

I>efendant  made  special  appearance  and. 
moved  to  quash  the  purported  summons,  and 
pretended  service  thereof,  for  the  reason 
that  the  same  was  not  Issued,  served,  and 
returned  according  to  law.  Upon  a  hearing 
the  motion  to  quash  was  overruled,  and  de- 
fendant given  ten  days  in  which  to  plead. 
This  service  Is  clearly  defective,  and  the  mo- 
tion to  qnasb  should  have  been  sustained. 

The  defendant  for  amended  answer  admits 
that  the  eleven  bead  of  cattle  died,  but  de- 
nies that  it  was  due  to  the  negligence  of  the 
defendant,  and  alleges  that  the  original  point 
of  said  shipment  was  Kelleyvllle,  and  the 
point  of  destination  was  Catoosa;  that  Kel- 
leyvllle was  In  the  quarantine  district  of 
Oklahoma,  and  Catoosa  was  above  the  quar- 
antine line;  that  said  cattle  could  not  be 
shipped  from  the  original  point  to  the  point 
of  destination  without  being  dipped,  and 
passed  by  the  cattle  Inspector  of  the  state  of 
Oklahoma  or  the  United  States;  but  plain- 
tiff Informed  the  agent  trf  defendant  at  Kel- 
leyvllle, at  the  time  of  making  the  contract 
to  ship  said  cattle  from  Kelleyvllle  to  Ca- 
toosa, that  he  had  an  agreement  with  the 
cattle  Inspector  and  the  defendant  company, 
to  the  effect  that  his  cattle  could  be  shipped 
from  that  point  to  Catoosa  without  Inspec- 
tloD ;  that  on  reaching  Sapulpa  the  defend- 
ant refused  to  ship  said  cattle  across  the 
quarantine  line,  unless  plaintiff  would  have 
tlie  cattle  duly  inspected  by  the  United 
States,  which  the  plaintiff  refused  to  do;  that 
defendant  then  agreed  to  ship  said  cattle  to 
a  point  In  Tulsa,  which  was  below  the  quar- 
antine  line,  and  the  nearest  point  to  the  orig- 
inal point  of  destination,  that  said  cattle 
could  be  shipped  to,  without  being  Inspected ; 
that,  after  some  delay,  plaintiff  finally  ac- 
cepted this  proposition;  and  that  any  delay 
at  Sapulpa  was  due  to  the  refusal  of  plain- 
tiff to  have  the  cattle  inspected  as  provided 
by  law,  and  his  delay  In  agreeing  to  the 
change  of  destination;  and  further  alleges 
that  the  delay  at  Tulsa  was  due  to  the  fail- 
ure of  plaintiff  to  promptly  pay  the  freight 
on  said  cattle. 

The  answer  further  denies  that  the  cattle 
died  or  were  injured  by  reason  of  Its  negli- 
gence, but  was  due  to  the  negligence  of  plain- 
tiff, and  to  the  Inherent  weakness  of  the  in- 


jured cattle  or  the  vidoosness  ot  the  otkex 
cattle  loaded  in  the  same  car. 

Plaintiff  filed  no  reply  to  the  amended  an- 
swer of  the  defendant  Defendant  objected 
to  the  Introduction  of  any  evidence,  wbldli 
objection  was  overruled.  The  cause  was 
tried  to  a  Jury,  which  returned  a  verdict  for 
1775  in  favor  of  plaintiff.  Upon  this  verdict 
Judgment  was  rradered,  and  from  ttils  Judg- 
ment the  defendant  bas  perfected  its  appeal 
to  this  court 

The  defendant  rdles  on  nina  assignments 
of  error. 

The  case  was  filed  In  this  court  Hay  29, 
1912,  and  the  def^dant  on  July  7,  1913,  filed 
an  elaborate  brief;  the  plaintiff  has  filed  n* 
brief,  and  has  assigned  no  reason  for  his 
failure  to  do  so.  We  have  examined  the  rec- 
ord, and  the  brief  of  the  defendant,  and  find 
that  Its  position  on  the  errors  assigned  Is 
reasonably  sustained  by  the  antborlty  dited. 

We  recommend  that  tlw  jndgmoit  be  re- 
versed, and  the  cause  reananded. 

PBB  CURIAM.  Adopted  In  whole. 


DENINGBB  ct  ox.  GOSSOM.  (No.  4391.) 
(Supreme  Court  of  Oklahoma    May  26,  191SJ 

rfTyUsbM  by  the  Court.) 

1.  Judges  ^19  —  Judge  Pbo  TsitFOBE  — • 
Election— Objbctioh—Waiveb. 

Under  Section  2014^  Snyder's  Comp.  Iaws 
1009,  providing  for  the  election,  qualification, 
etc.,  of  a  jud^e  pro  tempore,  where  counsel  for 
defendants  fail  to  object  or  challenge  the  votes 
of  attorneys  for  plaintiff,  but  sit  by  and  take 
chances  ou  the  outcome,  it  is  too  late,  after  elec- 
tion has  been  declared  m  favor  of  one  to  whom 
attorneys  for  defendant  objected,  to  claim  as 
error  toe  fact  that  such  opposing  attorney  voted 
in  said  election. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent, 
Dig.  $8  64-07;  Dec  -Dig.  ^1»J 

2.  JuDOEs  €=»10— Tehfobakt  Countt  JoDon 
—Time  to  Pat  Costs  ob  Make  Bond. 

Under  section  3,  c.  72,  p.  147,  Session  Irfiwg 
1910.  providing  a  temporary  county  judge  may 
be  chosen,  in  case  of  bias  or  prejudice  of  the 
regular  judge,  and  the  party  making  the  affida- 
vit shall  be  charged  a  fee  of  ^  to  be  taxed  as 
costs,  etc.,  held,  courts  should  always  nse  rea- 
sonable discretion  in  giving  time  to  pay  coats 
of  this  nature,  or  to  make  and  file  a  bond,  when 
such  delay  will  better  promote  justice  and  the 
request  for  time  Is  !□  good  faith,  and,  where  the 
moving  party  Is  without  immediate  funds,  some 
distance  from  home  and  friends,  and  asks  time 
to  give  a  good  and  sufficient  bond,  and  the  trial 
court  gives  only  30  minutes  to  pay  the  fee  or 
file  bond,  and  in  default  of  both  arbitrarily  dis- 
missed the  appeal,  such  acts  are  abuse  of  dis- 
cretion and  error  for  which  this  court  will  re- 
verse the  judgment 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  8S  46,  C3-59 ;  Dec.  Dig.  ^IQ.i 

Commissioners'  Opinion,  Division  Na  ^ 
Error  from  County  Court  of  Dewey  Ckninty ; 
J.  H.  Antrobus,  Judge  pro  tempore. 

Action  by  J;  H.  Gossom  against  Jerome  J. 
Denlnger  and  wife.   Judgment  for  plaintiff, 


^g>ror  otiter  oasss  iM  awn*  topic  and  KET-KUllBBB  In  all  Kay-Mumbared  Dlcwts  asd  latexw 


Digitized  by 


Google 


ML) 


manNaxB  t.  GOflsoic 


■nd  defendutB  tnliic  «>nr.  Bewnd  and 
remanded,  with  dlreetioiw. 

I.  H.  Lookabaugh,  of  Watonga,  for  plaln- 
tlffs  In  error.  Bobt  B.  Adams  and  W.  P. 
Hickok,  both  of  TalOBa.  for  defendant  in  er- 
ror. 

WATTS,  O.  1Mb  ease  orlgtnated  before  a 
jOBtice  of  the  peace  of  Dewey  county,  where- 
in J.  H.  CkWBom  was  plaintiff  and  Jemne  J. 
Denlnger  et  nx.  were  defendants.  The  par- 
ties will  be  referred  to  as  first  styled. 

Plaintiirs  bill  of  particDlais  alleges  thst 
he  is  the  owher  and  entitled  to  immediate 
possession  of  a  certain  tract  of  land  concdst- 
Ing  of  160  acres,  the  nnlawfnl  and  forcible 
detention  there<tf,  and  service  of  notice  to 
quit  DefSDdants  answer:  First,  by  general 
dwlal;  second,  that  by  Tlrtne  of  a  salt  against 
their  son  the  property  in  controversy  was  at- 
tached and  after  Judgment  sold  to  plaintiff  to 
satisfy  same,  and  plaintiff  was  claiming  un- 
der the  sheriff's  deed ;  that  defendants  were 
not  parties  to  said  salt,  and  were  and  had 
been  occnpylng  the  property  as  a  homestead ; 
that  In  truth  and  In  fact  the  equitable  title 
was  in  Jerwae  3,  Deninger,  and  th^  son 
mly  held  the  UOe  In  trust  for  him; 
that  the  title  to  the  property  was  InToIved, 
and  pray^  the  Justice  of  the  peace  to  certify 
the  cause  to  the  district  court  Plaintiff  filed 
a  motion  to  strike  the  equitable  defense, 
which  was  sustained,  and  on  motion  of  the  de- 
fendants change  of  venue  was  granted  to  an- 
other Justice  of  the  peace,  where  the  case 
was  tried  and  Judgment  r^idered  for  plaln- 
tifl.  Defendants  gave  the  statutory  appeal 
boud,  providing  for  payment  of  all  costs,  and 
appealed  to  the  county  court,  where  they  filed 
motion  alleging,  among  other  reasons,  preju- 
dice on  the  part  of  the  r^ular  ooun^  Judge 
towards  the  defendants.  The  county  Judge 
hnmediately  certified  his  disquallflcatlon. 
The  parties  being  unable  to  agree  upon  a  tem- 
porary Judge,  In  due  course  the  clerk  of  the 
court  notified  the  residoit  attorneys  (eight  In 
number)  of  the  time  and  place  of  electing  a 
Judge  pro  tempore,  at  which  time  and  idace 
only  five  members  of  the  bar  appeared,  to 
vit,  Robert  B.  Adams  and  W.  P.  Hickok,  at- 
torneys for  the  plaintiff,  1.  B.  Lookabaugh, 
attorney  for  the  defendants,  J.  H.  Antrt^us, 
and  O.  K.  Carey,  at  which  time  defendants 
filed  a  written  objection  to  the  election  of  J. 
H.  AntrobnSr  as  follows: 

"Comes  now  said  defendant  and  objects  to  the 
•eleclion  of  J.  H.  Antrobua  as  judge  pro  tem- 
pore to  try  the  above  entitled  action,  for  the 
reason  that  be  Is  biased  and  prejudiced  against 
the  defendant  and  bis  attorney  and  his  cause  of 
tctioD  in  favor  of  the  plaintiff  and  his  attorneys 
and  cause  of  action,  and  for  the  further  reasons 
that  be  has,  until  recently,  been  engaged  in  the 
baiUdnx  business,  and  defendant  is  informed  and 
eerily  Delieres  that  said  Antrobus  has  been 
adriging  parties  interested  in  favor  of  the  plain- 
lilf  and  against  defendant,  and  has  already  made 
■p  his  mind  as  to  the  merits  of  ssid  case  and 
crpreased  an  opinion  on  same." 

Action  was  never  taken  on  this  motion 

vUch  was  perhaps  filed  as  notice  to  members 


of  the  bar  present,  that  defendants  objected 
to  the  election  of  J.  H.  Antrobti&  A  ballot 
was  spread  and  resulted  as  follows: 

W.  A.  Carlton  1 

J.  H.  Antrobus  2 

C.  K.  Carey   1 

The  clerk  declared  Antrobus  elected.  De- 
fendants then  filed  another  objection  to  J.  H. 
Antrobus,  as  foUows: 

"Comes  now  said  defendant,  and  appearing 
specially  and  for  the  purposes  of  this  motioQ 
only,  and  objects  to  the  electicHi  held  for  a  Judge 
pro  tempore  in  this  case,  and  to  the  qualification 
of  J.  H.  Antrobus  as  judge  pro  tempore  for  the 
following  gronnds,  to  wit:  First,  that  said  elec- 
tion was  illegal  and  unanthorized  by  law ;  sec- 
ond, that  B.  E.  Adami  and  W.  P.  Hickok,  conn- 
sel  for  the  plaintiff  of  record  in  this  case,  voted 
in  said  election  contrary  to  law ;  third,  that  no 
candidate  at  such  election  received  a  majority 
of  all  votes  cast  at  said  election,  and  that  same 
Is  required  to  legally  constitute  an  election ; 
fourtii,  that  only  one  ballot  was  taken  or  had  at 
said  election,  and  no  effort  made  to  see  that 
any  candidate  or  member  of  the  bar  should  re- 
ceive a  majority  of  the  le^l  votes  cast  at  said 
election ;  nfth,  that  the  ooly  votes  cast  at  said 
election  which  were  for  KtM  3.  H.  Antrobus 
were  cast  by  members  of  the  bar  who  were  dL>- 
qualifled  to  partldpate  In  aaid  election.  That 
said  defendant  offers  and  requests  that  he  be 
allowed  to  introduce  evidence  in  suppoK  of  this 
motion  and  objection." 

In  support  of  the  motion  defendants  called 
attomecrs  tm  plaintiff,  who,  among  other 
things,  stated  that  th^  voted  for  J.  H.  An- 
trobu&  The  record  following  is,  to  wit: 

"Whereupon  no  further  testimony  was  pro- 
duced or  offered  in  supiurt  of  or  against  the 
objection  of  the  defendant  to  said  election.  And 
argument  is  made  by  counseL 

"By  the  Court:  I  think  the  statute  is  plain 
enough  on  this  subject,  and  the  motion  or  ob- 
jection of  defendant  is  overruled  by  the  court. 

"Mr.  Lookabaugb:  To  which  ruling  of  the 
court  the  defendant  excepts. 

'Thereupon  said  cause,  by  agreement  oi  coun- 
sel, is  continued  until  called  for  trial. 

"And  now,  to  wit,  upon  this  3d  day  of  April, 
A.  D.  1912,  the  cause  wherein  J.  H.  Gosaom 
is  plaintiff  and  Jerome  J.  Deninger,  defendant, 
comes  regularly  on  according  to  its  assignment 
upon  the  trial  docket  for  trial.  Both  luaintiff 
and  defendant  are  present  in  person  and  by 
their  attorneys.  PlaintlS  and  defendant  an- 
nounce ready  for  trial. 

,  "B^  the  Court:  Does  the  plaintiff  want  a 

Mr.  Adams:  Plaintiff  waives  Ju^. 

"By  Bfr.  Lookabaugh:  The  defakdant  de- 
mands a  jury. 

"By  the  Court:  Call  the  jury,  Mr.  Clerk. 

"By  Mr.  Hickok:  If  the  court  please,  I  have 
a  motion  to  file. 

"By  the  Court:  All  right,  let's  have  It. 

"Whereupon,  Mr.  Hickok  hands  to  the  derk 
said  motion,  and  asks  that  it  be  filed,  which  is 
so  done,  and  Mr.  Hickok  reads  said  motion  to 
the  court,  which  is  as  follows,  to  wit:  'Comes 
now  the  plaintiff,  and  moves  the  court  to  dis- 
miss the  appeal  of  the  abore-entitled  action  from 
the  justice  of  the  peace  court  to  this  court,  for 
the  reason  that  the  defendant  has  not  paid  into 
court  the  fee  of  $26  provided  by  law  in  case  of 
a  change  of  judge  on  account  of  the  bias  or 

Krejudice  of  the  regular  judge.*  Whereupon 
otb  plaintiff  and  defendant  argue  said  motion. 
"Mr.  Lookabaugh:  In  reply  to  the  motion, 
if  the  court  should  dedde  or  hold  tliat  a  is 
necessary  to  be  deposited,  the  defendant  since 
yesterday  has  been  endeavoring  to  make  arrange- 
ments, or  to  see  what  he  could  do  in  the  way 
of  securing  the  fee  demanded.  He  has  no  money 
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at  this  time,  and  Is  anable  to  get  the  money. 
He  is  willing  to  file  a  good  and  sufficient  bond  to 
secure  the  payment  of  tbia  $25  fee  if  it  is  neces- 
sary or  the  court  decides  that  he  should  do  so. 

"By  the  Court:.  I  think  this  $25  should  be 
paid  and  charged  up  as  costs  in  the  caB&  but 
the  giving  of  a  bond  will  be  satisfactory.  I  will 
allow  the  defendant  30  minutes  to  Gz  the  matter 
up  by  paying  into  court,  or  securing  it  by  bond. 

"By  Mr,  Lookabaugh;  In  reply  to  what  the 
court  has  said  with  reference  to  allowing  30 
minutes  in  which  to  execute  a  bond,  I  will  say 
,that  it  is,  at  this  time,  impossible,  as  I  under- 
stand, for  the  defendant  to  comply  with  the 
order  of  the  court  It  is  necessary  for  him  to  go 
to  his  friends  at  home,  where  be  is  acquainted. 
Me  is  unacquainted  in  Taloga,  and  la  here  alone 
and  unable  to  give  bond  within  the  time  required 
by  the  court,  and  unless  the  court  is  satisfied 
with  the  bond  now  on  file,  and  the  defendant  not 
knowing  any  one  in  Taloga  to  go  to  to  get  to 
sign  the  bond,  it  is  impossible  for  him  to  .give 
same. 

"By  the  Court:  Then  the  court  will  have  to 
sustain  the  motion  to  dismiss  the  appeal  if  yo 
cannot  comply  with  the  court's  orders  in  put- 
ting up  the  money  or  securing  the  $26.  The 
statutes  provide  that  it  should  be  paid  at  the 
time  the  affidavit  is  made  disqualifying  the  reg- 
ular judge,  I  think.  So  the  motioa  is  bos- 
tained." 

[1]  Counsel  for  defendants  refer  to  Sny- 
der's Conip.  Laws  of  1909  as  applicable  to  the 
election  of  a  Judge  pro  tempore.  Section 
2014,  provides: 

"If  the  cause  be  a  civil  one,  and  the  parties 
or  their  attorneys  of  record  do  not  agree,  or 
if  it  be  a  criminal  cause,  and  the  prosecuting 
officer  and  the  defendants  or  their  attorneys  of 
record  do  not  agree  upon  a  special  judge,  or 
if  either  party  in  a  civil  cause  is  not  repre* 
sented  in  court,  the  clerk  of  the  court  in  which 
the  cause  is  pending  shall  hold  an  election  for  the 
selecting  of  a  special  jadge  or  judge  pro  tempore 
to  try  such  cause.  At  said  election  the  disin- 
terested members  of  the  bar  in  good  standing 
of  sach  district  or  county  or  subdivision  of  the 
state  covered  by  the  jurisdiction  of  such  court, 
who  are  not  of  counsel  or  interested  in  any 
way  on  either  side  of  said  cause  or  related  with- 
in the  fourth  decree  of  consanguinity  or  af- 
finity to  any  party  to  such  acnon,  may  par- 
ticipate, notice  thereof  to  be  posted  for  forty- 
eight  hours  upon  the  courthouse  door  stating 
the  place,  the  time  and  the  style  and  nature  of 
the  cause  in  which  special  judge  or  judge  pro 
tempore  it  to  be  elected:  the  election  to  be 
held  by  ballot,  the  same  to  be  furnished  to  the 
members  of  tne  bar  by  the  clerk  in  blank,  of 
uniform  size  and  color;  the  clerk  to  appoint 
two  disiDterested  tellers  and  to  note  ana  pass 
on  any  challenges  to  the  right  of  any  one  to 
vote  or  participate  in  such  election,  and  enter 
a  list  of  the  names  of  those  participating,  on 
the  records  of  said  court,  and  the  objections  or 
challenges  to  any  one  voting  thereat  and  his 
ruling  thereon.  The  record  of  such  election  and 
the  nroceedings  thereof,  including  cbatleni^e.s. 
objections  and  exceptions,  to  become  a  part  of 
the  record  or  judgment  roll  of  said  cause;  pro- 
vided, that  •  •  •  any  attorney,  or  any  other 
person  duly  authorized  by  any  party  to  such 
action,  either  directly  or  indirectly  solicits  the 
vote  or  attempts  to  control  the  vote  of  any  one 
participating  in  such  election,  it  will  vitiate 
such  election,  and  the  clerk  shall  forthwith 
proceed  in  accordance  with  the  provisions  of  this 
act  to  bold  another  election  as  though  no  elec- 
tion had  been  held,  and  such  misconduct  shall 
be  ground  for  a  new  trial  at  the  instance  of 
the  opposite  side  if  discovered  before  the  render- 
ing of  judgment,  and  a  ground  for  new  trial 
after  judgment,  if  discovered  after  judgment; 
to  be  set  up  as  nrovided  in  the  general  proce- 
dure for  new  trials  after  judgment** 
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Counsel  for  tbe  plalntHF  contend  tlMt  Ses- 
sion Jaws  of  1910,  chapter  72,  page  147,  being 
complete,  should  goTem  In  One  BelectiXHi  oif  a 
judge  pro  tempore  in  tbe  ooonty  court.  This 

act  la  as  follows: 

"Section  1.  Whenever  the  county  judge  of  any 
county  in  this  state  is  unable  to  perform  the 
duties  of  his  office  because  of  Ulnew,  absence 
from  tbe  county,  or  other  disqualification,  a  tem- 
porary judge  may  be  chosen  by  the  bar  of  the 
county  and  such  temporary  judge  so  chosen  shall 
have  the  same  authority,  and  the  same  power 
as  the  regular  judge. 

"Sec.  2.  The  clerk  of  the  county  court  sbaU 
fix  the  time  for  the  election  of  a  temporary 
connty  judge  undtr  the  provisions  of  this  act, 
and  snail  serve  a  written  noti<»  on  each  member 
of  the  bar  of  the  county  at  least  forty-eight 
hours  prior  to  such  election.  Such  cdectton 
shall  be  by  ballot  and  slialJ  be  under  the  gen- 
eral direction  of  said  clerk  of  the  county  court. 

"Sec,  3,  Whenever  a  temporary  judge  is  chos- 
en to  sit  as  a  trial  judge  in  any  case  or  [on] 
account  of  bias  or  prejudice  of  the  regular 
judge  the  party  making  the  affidavit  under  the 
law  shall  be  charged  a  fee  of  $25.00,  to  be  taxed 
as  costs  in  the  case ;  and  in  no  event  shall  the 
county  be  liable  for  more  than  one-half  of  such 
coBta 

Defendants  filed  motion  for  new  trial,  set- 
ting up,  among  other,  as  error:  First,  the 
court's  abuse  of  discretion  in  dismissing  the 
appeal;  second,  failure  to  sustain  objection 
to  the  election,  qualification,  etc,,  of  the  Judge 
pro  tempore.  Tbe  motion  was  denied  and 
exception  taken,  and  final  Judgment  entered 
dismissing  the  appeal.  Defendants  assign  as 
error:  (1)  The  overruling  of  the  motion  for 
new  trial;  (2)  rendering  Judgment  for  the 
plaintUF  on  tbe  motion  filed  to  dismiss  for 
the  failure  to  deposit  the  sum  of  f25,  or  file 
a  good  and  sufficient  bond  to  secure  the  same 
within  30  minutes ;  (3)  In  not  overruling  the 
motion  to  dismiss. 

The  answering  of  two  propositions  wfll  de- 
cide whether  tlie  Judgment  of  the  trial  court 
should  be  reversed. 

1.  Did  tbe  trial  court  commit  error  In  re- 
fusing to  sustain  the  objection  to  the  election, 
qualification,  etc.,  of  the  Judge  pro  tempore? 
We  must  answer  this  question  in  tbe  nega- 
tive. If  section  2014,  supra,  was  applicable, 
as  contended  by  defendants,  they  did  not  pre- 
serve their  rights;  the  record  does  not  dis- 
close they  objected  or  challenged  the  votes  of 
Uie  attom^s  tor  plaintiff.  Chances  caimot 
be  taken  on  tbe  outcome  and  claim  error  up- 
on failure  to  act  at  the  proper  time.  Giles 
V.  Latimer,  40  Okl.  301, 137  Pae.  113;  Halley 
V,  Bowman,  41  OUl.  294,  137  Pac.  "^22. 

[2]  2.  Did  tbe  trial  cotirt  abuse  its  discre- 
tion in  dismlssii^  the  appeal?  The  trial 
court  seems  to  baTe  taken  the  position  that 
the  provision  of  section  3,  Session  Laws  1910, 
supra,  was  arbitrary;  that  tbe  $25  fee  should 
have  been  tendered  at  tbe  time  of  making 
the  applicaUon  for  cbange  of  Judge.  Author- 
ities cited.  State  t.  Superior  Court  for  Ste- 
vens County,  33  Wash.  542,  74  Pac.  688;  Ad- 
ams T.  Gorrlston,  7  Minn.  466  (Qll.  366).  do 
not  pointedly  sustain  tbe  oontentton,  as  tbe 
language,  "tbe  party  who  demands  a  trial 
by  Jury  shall  advance,"  etc,  while  almilar.  Is 
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different  from  •the  party  making  the  affida- 
vit •  sbaUbecbargedatee  •  •  • 
to  be  taxed  as  coats."  Intoitlon  of  titie 
Legislature  Is  not  plain,  and  we  lure  been 
unable  to  find  bat  Uttle  asslBtance.  As  a 
rule,  if  coats  are  not  paid,  secoiity  may  be 
glToi  In  lien  thereof.  Snyder's  C<»np*  Laws 
of  1009,  I  6107,  seems  to  prefer  a  bond.  It 
proTides  fliat  In  any  cItU  action  filed.  If  a 
bond  Cor  costa  fa  not  filed,  a  d^oslt  of  $15 
may  be  made.  £>efmdant8  had  given  appeal 
bond  for  costs  as  ivovlded  by  Snyder's  Comp. 
Laws  1909,  S  630S,  whl<A  was  perhaps  suffi- 
cient Courts  shonld  always  use  reaaonable' 
di«ctetlon  in  glTlng  time  to  jiay  coats  of  thU 
nature  m  to  make  and  file  a  bond  when  BU<dt 
delay  wIK  better  promote  Justice  and  the  re- 
quest for  time  la  in  good  faith.  Barford,  J., 
in  Fowler  t.  Fowler,  16  Okl.  259,  82  Pac.  923, 
said,  the  proTlsiona  ot  the  Code  requiring  the 
glTtDg  of  security  before  summons  Issue  are 
neither  jurisdictional  or  mandatory  as  to 
time  such  security  may  be  glTen ;  that  the 
conrt  In  the  exercise  of  its  sound  discretion 
may  permit  it  to  be  given  after  motion  to 
quash  aununons.  In  the  case  at  bar  defend- 
ants were  without  Imifiediate  funds,  some 
distance  from  their  home  and  friends,  and 
asked  time  to  give  a  good  and  sufficient  bond 
for  costs.  We  think  the  court  should  have 
given  them  reascmable  time  at  th^  cost  to 
have  compiled  with  the  rule,  and  under  the 
tacts  In  this  case  30  minutes  were  not  suffi- 
cient, and  we  thluk  the  court  abused  its  dis- 
cretion In  dismissing  the  appeal.  Whitsett 
r.  Blumenthal,  63  Mo.  479. 

Defendants  argue  that  the  Justice  of  the 
peace  erred  In  sustaining  the  motion  of  plain- 
tiff to  strike  out  the  equitable  defense,  and 
tlie  only  authorities  cited  in  their  brief  is 
upon  this  point.  Defendants  should  have  re- 
filed  their  answer  in  the  county  conrt  and 
had  the  trial  court  pass  on  same;  however, 
the  Supreme  Court  of  this  state,  as  well  as 
the  Supreme  Court  of  Kansas,  from  whence 
oar  statute  came,  have  often  held  that  the 
Unlawful  Entry  and  Detainer  Act  is  purely 
a  possessory  action,  where  title  will  uot  be 
litigated,  and  when  an  answer  is  filed  set- 
ting up  an  equitable  defense  and  the  case  is 
certified  to  the  district  court,  such  court  is 
Qot  vested  with  jurisdiction.  See  the  fot- 
loning,  and  referehces  to  Kansas  cases:  Mc- 
Donald T.  StUes,  7  Okl.  327,  54  Pac.  487; 
Cox  et  al.  V.  Garrett,  7  Okl.  375,  54  Pac.  546 ; 
Anderson  v.  Ferguson,  12  OkJ.  307,  71  Pac. 
22u;  Zahn  V.  Chert,  24  Okl,  164,  165,  103 
Pac.  702 ;  Vansellous  v.  Huene,  26  Okl.  243, 
108  Pac.  1102 ;  Cahill  v.  Pine  Creek  OU  Co. 
ct  al.,  38  OkJ.  5G8,  134  Pac.  G4 ;  Bllby  v.  Stu- 
art, 39  Okl.  451,  135  Pac.  931.  Under  these 
snthorltles  we  think  the  justice  of  the  peace 
pursued  the  right  course  in  striking  tbat  part 
of  the  answer  .setting  up  an  equitable  de- 
Irase.  Snyder's  Comp,  Laws  1909,  fi  6276, 
provide: 

"In  any  action  commenced  before  a  justice 
it  appears  to  the  satisfactiOD  of  the  justice  that 


the  title  or  boundaries  of  land  is  In  dispute  in 
gncli  action,  said  action  shall  be  stayed  before 
aaid  justice,  and  said  justice  aball,  witbin  ten 
days  thereafter,  certify  said  case,  and  transmit 
ail  papers  and  process  therein  to  the  derk  of 
the  district  court  of  his  county,"  etc. 

This  Is  a  distinct  and  scsurate  statute  from 
the  Unlawful  Entry  and  Deteiner  Act,  and 
has  no  application  thereto.  Cases,  snpra. 
See,  also.  Armour  Packing  Co.  t,  Howe,  62 
Kan.  687, 64  Pac.  42. 

If  upon  new  trial  defendante  have  no  oth- 
er than  an  equitable  defense  as  set  up  In 
thetr  answers,  th^  remedy  Is  to  the  district 
court  As  the  trial  court  c(Humitted  error  In 
the  alrase  of  its  discretion  in  arbitrarily  dis- 
missing the  appeal,  we  recommend  that  the 
Judgment  be  reversed  and  the  case  be  re- 
manded, with  instructions  to  reinstate  the 
case,  with  permission  to  defendants  to  either 
deposit  ¥26  costs,  or  be  given  reuonable  time 
in  which  to  make  and  file  a  good  and  suffi- 
cient bond  securing  said  amount 

PER  CURIAM.  Adopted  In  whoHa 


MISSOURI,  K.  ft  T.  RT,  CO.  at  aL  T.  FOOTS. 
(No.  44660 

(Supreme  Court  of  Oklahoma.    May  19160 

(Svllabiu  by  the  Cowt.) 

1.  Cahbiebs  €=>170— Damage  to  Suipmeni^ 

CONNECTLNU  CaBBIEES— DEMAND  FOB  FBOOf. 

If  intrastate  freight  addressed  to  a  place 
beyond  the  nanal  loute  of  a  common  carrier  who 

tirst  received  it,  is  loet  or  injured,  or  if  the 
shipper  is  damaged  by  the  unnecessary  and 
unreasonable  delay  in  said  shipment,  it  must, 
within  a  reasonable  time  after  demand,  give 
satisfactory  proof  to  the  consignor  that  the  loss, 
injury,  or  damage  did  not  occur  while  it  was 
in  its  charge,  or  because  of  unnecessary  and  un- 
reasonable delay  caused  by  it,  or  it  will  be 
liable  therefor.  The  demand  for  such  proof* 
must  be  direct  and  speciBc,  and  a  simple  re- 
quest or  demand  for  payment  of  the  loss  or 
damage  does  not  bring  the  shipper  within  the 
requirements  of  Che  statute,  which  provides  for 
a  demand  for  proof  that  the  damage  or  injury 
was  not  caused  by  the  initial  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.      766-774;  Dec.  Dig.  «=»176.] 

2.  Cabbibes  4=>176— InihaLi  Cabbixr— Tib- 

UINATION    or  BESPOnSXBILTT— DAl£A.ax  TO 

Shipment. 

The  only  liability  assumed  by  an  Initial 
common  earner  of  intrastate  commerce  in  this 
state,  unless  it  contracts  for  a  greater  respon- 
sibility, is  that  it  will  deliver  the  shipment  to 
the  end  of  its  route,  in  the  pmper  direction  of 
its  destination,  to  some  other  competent  car- 
rier, carryiug  to  the  place  of  address,  or  con- 
nected with  those  who  thus  carry,  and  when  it 
has  done  that  Its  responsibility  ceases,  subject, 
of  course,  to  a  proper  response  to  the  demand 
of  the  shipper  for  proofs  that  the  loss,  injury, 
or  unnecessary  delay  did  not  Ofxur  on  Its  line. 

[Ed.  Note.— -For  other  cases,  see  Carriers, 
Cent  Dig.  S§  766-774;  Dec.  Dig.  ®=»176.1 

3.  Carbiebs  «=»105— Delay  in  TBANaroBTA- 

TION— MBASUBE  ot  DAUAQES. 

Under  sectioB  2869,  Rev.  Stat.  1910  Ann.. 

the  detriment  caused  by  a  carrier's  delay  in 
the  delivery  of  freight  is  deemed  to  be  the  de- 
preciation in  the  intrinsic  value  of  the  freight 
during  the  delay,  and  also  the  depreciation.  If 
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any,  in  tbe  market  value  thereof,  otberviae 
than  by  reason  of  a  depreciation  in  its  intrinsic 
value,  at  the  place  where  it  ought  to  have  been 
delivered,  ana  between  tbe  cuy  at  whieb  it 
ought  to  have  been  delivered  and  Hit  day  ot  its 
actual  delivery. 

[Ed.  Note— For  other  caaes,  tee  Carriers, 
Cent.  Dig.  55-451-458;  Dec  Dig.  i9=»105.] 

4.  Dascages  ®=>23— Bbeach  op  Contbact— 
Special  Damages— Conteuplation  of  Pas- 
ties. 

One  seekine  to  recover  special  damages  for 
breach  of  contract  must  show  that  such  damages 
were  within  the  contemplation  of  both  parties 
to  the  contract ;  otherwise,  he  can  only  recover 
such  damages  as  in  the  osoal  conne  of  things 
Sow  from  the  breach. 

[EA.  Note.~For  other  cases,  see  Damages, 
Cent  Dig.  §&  68,  62 ;  Dec.  Dig.  «=»23.] 

0.  Cabbiebs  4=s>106— Shipment  of  FesiaHT— 

DBLAT  in  TbANSFOBIATION— ConTBlEPX.ATBD 

Damages. 

In  an  action  for  damages  occasioned  by 
annecessary  and  onreasoQable  delay  in  the  ship- 
ment of  freight,  only  such  damages  may  be  re- 
covered as  were  contemplated,  or  might  reason- 
ably be  supposed  to  have  entered  'into  tbe  con- 
templation of  the  parties  to  the  contract  of  car- 
riage, and  if  the  uilpper  expects  to  charge  the 
caxrier  with  any  special  dami^ea.  be  must  com- 
municate to  the  carrier,  at  or  prior  to  the  time 
of  shipment,  all  the  facts  and  drcumstances  of 
the  case  which  do  not  ordinarily  attend  the 
carriage  of  such  freight,  or  the  peculiar  char- 
acter and  value  of  tbe  property  carried ;  other- 
wise, such  peculiar  drcumatances  cannot  be  con< 
templated  oy  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Oarriem, 
Cent.  Dig.  11  4S1-4B8;  Dee.  Dig.  «=»105.] 

Commissloiien^  Opinion,  Division  No.  4. 
filrroT  from  Gonntar  Court,  Bryan  County ;  J. 
L.  Rappolee,  Judge. 

Action  by  J.  T.  Foote  against  tlie  Missoarl, 
Kansaa  A  Texas  Bailway.  Company  and 
another.  Jndgmoit  for  plalntlfr,  and  de- 
fendants bring  error.  Berersed  and  remand- 
ed, with  directions. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  M. 

D.  Green,  all  of  Muskogee,  for  plaintiff  In 
error,  Missouri,  K.  &  T.  Ry.  Co.  W.  P. 
Sample,  of  Durant,  for  plaintiff  in  error 
Itnmsey.  Utterback,  Hayes  &  MacDonald,  of 
Durant,  for  defendant  In  error. 

ROBBERTS,  C.  This  action  was  com- 
menced before  a  Justice  of  the  peace  in 
Bryan  county,  by  the  Durant  Nursery  Com- 
pany, as  plaintiff,  against  the  Missouri,  Kan- 
sas &  Texas  Railway  Company,  as  defend- 
ant The  plaintiff  therein  sought  to  recover 
from  the  defendant  therein,  one  of  the  pres- 
ent plaintiffs  In  error,  the  sum  of  (175.52 
and  Interest.  An  amended  bill  of  particu- 
lars was  filed  after  tbe  case  was  appealed 
to  the  county  court,  wherein  the  amount 
prayed  for  was  f 177.82.  The  action  was  for 
the  alleged  delay  by  the  Missouri,  Kansas  & 
Texas  Railvray  Company  In  the  transporta- 
tion of  two  shipments  of  fruit  trees  from 
the  Durant  Nursery  Company  consigned  to 
J.  T.  Foote,  at  Washington,  OkL,  and  Blanch- 
ard,  Okl.,  respectively,  both  of  which  were 
delivered  to  the  Missouri,  Kansas  &  Texas 


Railway  Company  at  Durant  on  December 
3,  1910.  Judgment  was  rendered  In  favor  of 
the  Nursery  Company  by  the  Justice  tor  f  175.- 
52,  and  the  case  thereupon  was  ^tpealed  by 
the  Missouri,  Kansas  &  Texas  Ballmy  Gcnn- 
pany  to  the  county  court  of  Bryan  county. 

On  motkm  at  title  Missouri,  Kansas  ft  Texas 
Railway  Company,  the  Oklahoma  Central 
Railway  Company  ms  made  a  party  de- 
fendant In  the  case,  aud  later,  on  mc^n  of 
the  Missouri,  Kansas  ft  Azas  BaUway  Gom^ 
pany,  Asa  E.  Bamsey,  as  recdw  tm  tbe 
Oklahoma  Central  BaUway  Oonqjwny,  was 
substituted  as  a  party  defendant  in  lien  of 
the  OUaboma  C^tral  Ballmy  Company. 
During  the  oourae  of  the  trial  in  tiie  county 
court,  J.  T.  Foote,.  the  defendant  in  error 
her^  was  substituted  as  plalntitr  instead 
ot  the  Durant  Nursory  Oompany,  and  there- 
upon filed  bis  bUl  <tf  particulars,  wbidi  is- as 
follows,  omitting  the  caption  and  signatures: 

"Comes  now  the  plaintiff,  J.  T.  Foote,  of 
Durant,  Bryan  county,  Oklahoma,  by  his  at- 
torneys, Utterluck,  Hayes  &  MacX>ona)d,  and 
for  bis  cause  of  action  against  the  defendant, 
the  Missouri,  Kansas  ft  Texas  Railway  Com- 
pany, a  corporation  organized  and  existing  un- 
der and  by  virtue  of 'the  laws  of  the  state  of 

 -,  would  respectfully  show  to  the  court  as 

follows,  to  wit: 

"That  heretofore,  to  wit,  on  the  3d  day  ot 
December,  1910,  the  said  defendant  company 
was  a  common  carrier  tor  hire,  with  a  line 
running  through  Bryan  county,  Oklabonia. 
That  as  such  common  carrier  ror  hire  It  afr 
cepted  freight  to  be  transported  by  It  to  the 
different  places  tn  the  counti?,  and  especially 
in  the  state  of  Oklahoma;  that  on  said  date 
above  alleged,  to  wit,  December  3,  1910,  this 
plaintiff  bad  delivered  to  the  said  defendant 
company  two  certain  shipments  of  fruit  trees, 
consigned  to  J.  T.  Foote  at  Washington,  Okla- 
h<nna.  and  the  other  to  J.  T.  Foote  at  Blanch- 
ard,  Oklahoma;  the  bills  of  lading  fur  the  said 
shipments  being  attached  to  the  original  bill  ot 
particulars  as  filed  herein,  and  which  are  in- 
troduced as  exhibits  in  this  cause,  and  which 
are  hereby  a^ially  referred  to  and  made  a  ijart 
of  this  substituted  and  amended  bill  of  particu- 
lars, and  which  said  billa  of  lading  were  signed 
by  W.  H.  Reilly,  tbe  local  agent  of  the  said  de- 
fendant company. 

"That  under  and  by  virtue  of  said  contract 
of  transportation  the  said  defendant  company 
agreed  and  became  bound  to  deliver  the  said 
shipments  of  trees  to  the  destinations  therein 
stated  within  a  reasonable  time,  for  which  trans- 
portation the  said  plaintiff  paid  to  the  said  de- 
fendant, as  freight  charges,  $2.67  on  the  Wash- 
ington shipment,  and  $3.20  on  the  Blanchard 
shipment.  That  the  said  defendant  company, 
in  contravention  of  its  contract,  n%ligently,  un- 
lawfully, and  in  violation  of  its  agreement,  un- 
reasonably delayed  tbe  said  shipments,  to  the 
damage  of  this  plaintiff  In  the  sum  of  $177.82 ; 
said  damage  being  for  tbe  expenses  of  men  in 
locating  the  trees  and  deliveriw  the  same  after 
the  delay  occasioned  by  the  said  negligee  ot 
the  said  defendant  company,  and  wluch  said 
damage  was  directly  caused  by  the  negligence 
and  unlawfulness  ot  the  said  defendant  com- 
pany, its  agents,  and  employes,  In  handling  and 
transporting  tbe  said  sbipmenbi  above  men- 
tioned. 

"Wherefore  plaintiff  prays  that  he  have  judg- 
ment again!it  the  said  defendant  corporation,  the 
Missouri,  Kansas  &  Texas  Railway  Comiwny, 
for  the  said  sum  of  $177.82,  with  interest  there- 
on from  the  24th  day  of  December,  A.  D.  3^10, 
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oatil  paid,  at  the  rate  of  6  per  cent,  per  annum, 
ud  uiat  he  have  Mb  Cfmta  in  this  actios  laid 
out  and  ejQiended.  As  in  dat;  bound,  he  will 
erer  pray." 

On  the  llth  day  of  December,  19X1,  plain- 
tiff in  error  Missouri,  Kansas  &  Texas  Bail- 
way  CompaDy  filed  Its  answer,  which  Is  as 
follows: 

"Comes  now  the  defendant,  by  leave  of  court 
first  had  and  obtained,  and  for  its  answer  to 
plafiitiirs  bill  of  particnlaiB  denies  each  and 
erery  material  all^ation  thereof  not  hereinafter 
specifically  admitted. 

"Further  answering,  defendant  states  that  on 
or  about  December  3. 1010,  it  received  from  the 
Darant  Nnrsery  Company  at  its  station  at  Da- 
rtnt,  Oklahoma,  two  shipments,  one  consigned  to 
J.  T.  Foote  at  Wasbinston,  Okluhoma.  and  the 
other  consigned  to  J.  T.  Foote  at  Blanchard, 
Oklahoma,  and  defendant  states  that  said  ship- 
meots  were  received  and  forwarded  under  and 
by  virtue  of  the  terms  of  two  written  contracts 
of  ihipmentj  copies  of  which  are  hereto  attached, 
marked  Exhibits  A  and  B,  respectively,  and 
made  a  part  of  this  answer. 

"Further  answering,  defendant  sthtes  that  by 
the  terms  of  said  contracts  it  was  provided  tliat 
in  issning  said  bills  of  lading  tois  company 
agreed  to  transport  said  shipments  only  over  Its 
on  line. 

"Farther  answering,  defendant  states  that  by 
the  terms  of  said  contract  it  was  provided  that 
DO  carrier  shoald  be  liable  for  loss,  damage,  or 
injury  not  occnrring  on  its  own  road,  or  its 
porticm  of  the  through  route,  nor  after  said  prop- 
erty had  been  delivered  to  the  next  carrier,  ex- 
as  such  liability  might  be  imposed  by  law. 
Farther  answering,  defendant  states  that  by 
the  terms  of  said  eontoacts  it  was  provided  that 
the  amount  of  any  loss  or  damage  tor  which  the 
carrier  might  be  liaUe  should  be  computed  on 
the  basis  of  the  value  of  the  property,  being  the 
bona  fide  invoice  price,  if  any,  to  the  coosignee, 
induding  freight  charges,  it  prepaid,  at  the 
place  artd  time  of  shipment  under  said  contracts, 
unless  a  lower  value  bad  been  represented  In 
writing  by  the  shipper  or  aarreed  upon,  or  was 
determined  by  tariffs  and  classifications. 

"Further  answering,  defendant  states  that  by 
the  terms  of  said  contracts  it  was  provided  that 
in  the  event  of  loss  or  damage  to  said  shipments 
the  value  thereof  should  not  exceed  five  dollars 
per  hnndred  pounds,  and  If  there  is  anj'  liability 
therefore  azainst  this  defendant,  which,  how- 
ever, is  denied,  same  should  in  no  svent  exceed 
five  dollars  per  hundredweight. 

'Further  answering,  defendant  states  that  the 
shipment  consigned  to  Washington,  Oklahoma, 
weighed  762  pounds,  and  the  shipment  consigned 
to  Blanchard,  Oklahoma,  weighM  728  pounds. 

"Further  answering,  defendant  states  that  it 
transported  both  of  said  shipments  in  due  course 
oE  ibs'btisiness  as  a  common  carrier,  and  deliver- 
ed them  at  Lehigh,  Oklahoma,  to  its  connecting 
carrier,  the  Oklahoma  Central  Railway  Com- 
pany, on  December  6, 1910,  and  defendant  states 
that,  if  there  Is  any  liability  therefore  for  any 
loss  or  damage  to  said  shipment,  snch  liability 
ii  against  the  said  Oklahoma  Central  Railway 
Company,  and  not  against  this  defendant,  and 
defendant  tbcrefore  asks  that  said  Oklahoma 
Central  Railway  Company  be  made  a  party  de- 
fendant herein,  and  be  summoned  to  appear  and 
answer  and  defend  this  suit. 

"Defendant  prays  that  it  be  adiudged  to  go 
hence  virithoat  day,  .with  its  costs.  * 

Attached  to  the  answer  are  copies  of  the 
bills  of  lading  covering  the  Shipments  in 
qnestlon. 

On  the  19th  day  of  April,  1912,  the  Dnr&nt 
Nnisery  Company  filed  a  reply  to  the  an- 
swer of  the  Missotirl,  Kansas  ft  Texas  Rail- 
way Company  which  is  as  follows: 


"Oomes  now  Uie  plaintiff,  the  Dnrant  Nnrsery 
Oomjuny,  and  for  its  reply  to  the  answer  of  the 
defendant  the  Bfissouri,  Kansas  &  Texas  Bail- 
way  Company  alleges  and  would  show  to  the 
coort  as  follows,  to  wit: 

"The  plaintiff  denies  each  and  every  material 
allegation  of  new  matter  in  the  answer  the 
said  defendant  contained." 

On  the  19th  day  of  April,  1912,  the  receiver 
for  the  Oklahoma  Central  Railway  Company 
filed  its  answer,  which  is  as  follows : 

"Comes  now  the  defendant  Asa  E.  Ramsey, 
receiver  of  the  Oktaboma  Central  Railway  Com- 
pany, and  for  his  answer  herein  to  plaintiff's 
bill  of  particulars  denies  each  and  every  material 
allegation  thereof,  except  that  which  is  herein- 
after admitted. 

"I.  Further  answering,  the  defendant  states 
that  on  or  abont  the  6th  day  of  December,  1910, 
it  received  at  Lehigh,  Oklanoma,  from  the  Mis- 
souri, Kansas  &  Texas  Railway  Company,  two 
shipments  of  fruit  trees,  one  consigns  to 
Blanchard,  Oklahoma,  the  other  to  Washington, 
Oklahoma,  receipts  for  said  shipments  having 
been  heretofore  executed  by  the  MiMouri,  Kan- 
sas &  Texas  Railway  Company  to  the  plaintiff 
at  Durant,  on  December  3,  1910,  copies  of 
which  receipts  and  contract  of  shipment  are  at- 
tached to  the  answer  of  the  defendant  Missouri. 
Kansas  &  Texas  Railway  Company  herein, 
marked  Exhibits  A  and  B,  and  are  made  a  part 
of  this  answer. 

"II.  This  defendant  further  states  that  by  the 
terms  of  the  said  contract  of  shipment  above  re- 
ferred to  it  was  provided  that  in  event  of  loss 
or  damage  to  shipment  the  value  thereof  shoald 
not  exceed  $5.00  per  hundredweight.  That  £be 
weight  of  said  shipments  is  shown  by  said  re- 
ceipts and  contract,  and  if  this  defendant  is  li- 
able at  all,  which  lis  denied,  same  should  in  no 
case  exceed  $5.00  per  hundredweight,  calculated 
on  the  basis  of  the  weight  shown  in  said  con- 
tract 

"III.  For  further  answer  this  defendant  dmies 
that  the  plaintiff  incured  the  amount  of  expense 
in  locatiiue  trees  and  delivering  same  as  aUeged 
in  this  bill  of  particulars,  and  states,  if  such 
expenses  were  incurred,  they  were  not  necessary 
in  locating  the  said  ^ipmente  and  delivering 
same,  and  this  defendant  is  not  liable  therefor. 

"Defendant  prays  that  it  may  go  hence  with- 
out day  and  have  its  costa** 

On  the  19th  day  of  April,  1912,  the  Dnrant 
Nursery  Company  filed  its  rfeply  to  the  an- 
swer of  the  receiver  for  the  Oklahoma  Cen- 
tral Railway  Company  as  follows : 

"Comes  now  the  plaintiff,  the  Dnrant  Nursery 
Company,  and  for  its  reply  to  the  answer  of 
the  defendant  A.  E.  Ramsey,  receiver  of  the 
Oklahoma  Central  Railway  Company,  alleges 
and  would  respectfully  show  to  the  court  as 
follows,  to  wit: 

"Plaintiff  denies  each  and  every  material  al- 
legation of  new  matter  contained  in  the  said  an- 
swer of  the  said  defendant  as  set  forth  In  para- 
graphs first,  second,  and  third  of  the  said  an- 
swer." 

The  case  was  tried  to  the  court  and  Jnry, 
and  verdict  for  plaintiff  as  prayed.  After 
overruling  of  motion  for  new  trial,  Judgment 
was  rendered  for  $177.82,  to  draw  8  pet  cent; 
Interest  from  date  thereot  Defendants 
bring  error. 

For  convenience,  the  plaintiff  below  will  be 
designated  as  plaintiff,  and  the  defendants 
below  as  defendants  herein.  The  conditions 
under  which  the  Missouri,  Kansas  &  Texas 
Railway  Company  received  said  artdclea  for 
transportation  as  expressed  In  the  bill  of 
lading  and  shipping  contract,  so  far  as  they 
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relate  to  tbe  gneettons  Involved  In  this  case, 
are  as  follows : 

(1)  "Received,  subject  to  the  clnssifications 
and  tariffs  in  effect  on  tbe  date  of  lasue  of  the 
original  bill  of  lading,  at  Durant.  Oklahoma, 
I>ecember  3,  1910,  from  Duraot  Nursery  Com- 
pany, one  box  trees,  weight  752  pounds.  In 
apparent  good  order,  which  said  company  aTrees 
to  carry  to  its  usual  place  of  delivery  at  Wash- 
ingtoD,  Oklahoma,  if  on  its  road ;  otherwise,  to 
deliver  to  another  earner  on  the  route  to  said 
dentination.  It  is  mutually  agreed,  as  to  each 
carrier  of  all  or  any  of  the  said  property  over 
all  or  any  portion  of  said  route  to  destination, 
and  as  to  each  party  at  &nj  time  interested  in 
ell  or  any  of  said  property,  that  every  service  to 
be  performed  hereunder  shall  be  subject  to  all 
the  conditions,  whether  printed  or  written,  here- 
in contained  (including  conditions  on  back  here- 
of) and  which  are  agreed  to  by  the  shipper  and 
accepted  for  faimsclf  and  his  assigns." 

(2)  "In  issuing  this  bill  of  lading  this  company 
agrees  to  transport  only  over  its  own  line,  and. 
except  as  otl^erwiae  provided  by  law,  acts  only 
as  agent  with  res[)ect  to  the  portion  of  tbe 
route  beyond  its  own  line.  No  carrier  shall  be 
liable  for  lose,  damage,  or  injury  not  occurring 
oo  its  own  road  or  its  portion  of  the  through 
route,  nor  after  said  property  has  been  deliver- 
ed to  the  next  carrier,  except  as  aucb  liability 
is  or  may  be  imposed  by  law;  but  nothing  con- 
tained in  this  bill  of  lading  shall  be  deemed  to 
exempt  the  initial  carrier  from  any  such  liability 
so  imposed." 

(3)  ""No  carrier  is  bound  to  transport  said 
property  by  any  particular  train,  or  in  time  for 
any  particular  market,  or  otherwise  than  with 
reasonable  dispatch,  unless  by  specific  agree- 
ment indorsed  hereon.  Every  carrier  shall  have 
the  right  in  case  of  physical  necessity  to  forward 
said  property  by  any  railroad  or  route  between 
tbe  point  of  shipment  and  the  point  of  destina- 
tion. The  amount  of  any  loss  or  damage  for 
which  any  carrier  is  liable  shall  be  computed  on 
the  basiR  of  the  value  of  the  property  (being  the 
bona  fide  invoice  price,  if  any,  to  the  consignee, 
including  the  freight  charges,  if  prepaid)  at  the 

frlnce  and  time  of  shipment  under  this  bill  of 
ading,  unless  a  lower  value  has  been  repre- 
sented in  writing  by  the  shipper,  or  has  been 
agreed  upon  or  is  determined  by  the  classifica- 
tions or  tariffs  upon  which  the  rate  is  based,  in 
any  of  which  events  such  lower  value  shall  be 
the  maximum  amount  to  govern  such  computa- 
tion, whether  or  not  such  loss  or  damage  occurs 
from  negligence.  Claims  for  loss,  damage,  or 
delay  must  be  made  in  writing  to  the  carrier 
at  the  point  of  delivery  or  at  the  point  of  origin 
within  four  months  after  the  delivery  of  the 
property,  or,  in  case  of  failure  to  make  delivery, 
then  within  four  months  after  a  reasonable  time 
for  delivery  has  elapsed.  Unless  claims  are  so 
made,  the  carrier  shall  not  be  liable." 

On  the  face  of  said  conttact  U.  7pewrit- 
ing  is  the  following : 

"Collect.  Releasftd  at  $5.00  per  100  lbs.  and 
valuation  and  freight  charges  guaranteed  by 
shipper." 

The  other  contract  is  the  same  as  Oils, 
except  tbe  destination  Is  Blanchard,  Okl., 
and  the  weight  728  pounds. 

Tbe  bills  of  lading  are  not  signed  by  the 
shipper,  deftndant  In  error;  bat  be  bases  his 
cause  of  action  on  them,  and  attached  them 
to  hia  bill  of  particulars,  and  made  them  a 
p&rt  thereof,  and  afterwards  introduced  them 
in  evidence  to  prove  his  contract  of  shipment. 
He  will  therefore  be  bound  by  all  the  terms 
and  conditions  of  said  bills  of  lading,  as  ship- 
ping contracts,  as  fully  aa  If  be  bad  personal- 
ly signed  the  lame. 


By  the  terms  of  said  contracts,  expressed 

in  perfectly  plain  language,  the  defendant 
Missouri,  Kansas  &  Texas  Ballway  Company 
as  the  initial  carrier  undertook  and  agreed 
with  plaintiff:  (1)  That  it  would  transport 
his  freight  over  its  own  lines  and  no  further. 
(^  That  it  would  not  be  liable  for  loss,  dam- 
age, or  Injury  which  did  not  occur  on  Its  own 
road,  or  Its  portion  of  the  through  rente ; 
nor  after  said  property  bad  been  delivered  to 
the  next  carrier,  except  such  llaidllty  as 
might  be  Imposed  by  law.  (3)  That  In  case 
of  loss  or  damage  to  said  shipments  the  val- 
ue tlierqof  should  not  exceed  $5  per  100 
iraunds;  the  shipment  to  Washington  being 
752  pounds,  and  the  shipment  to  Blanchard 
728  pounds.  The  evidence  shows,  and  It  is 
not  denied  by  plaintiff,  that  the  defendant 
Missouri,  Kansas  &  Texas  Ballway  Company 
received  these  shipments  on  Saturday  eve- 
ning, December  3,  1910,  after  the  last  train 
carrying  like  traffic  bad  gone  ont,  and,  as 
there  was  no  Sunday  train,  the  shipments  did 
not  leave  Dnrant  until  Houday  morning,  De- 
cember 5th,  and  were  delivered  to  tbe  de* 
fendant  Oklahoma  Central  Ballway  Company 
at  Lehigh,  Okl.,  on  the  next  day. 

[11  It  is  conceded  that  both  destinations, 
Washington  and  Blanchard,  are  not  on  the 
Missouri,  Kansas  &  Texas,  hut  are  on  the 
Oklahoma  Central.  The  evidence  is  some- 
what conflicting  as  to  date  of  reaching  desti- 
nations—-plaintiff  claiming  the  24th,  and  the 
defendants  the  2l8t,  of  December.  In  either 
case  It  would  seem  that  the  delay  was  un- 
reasonable, and  the  Jury  most  have  so  found. 
There  Is  no  claim  for  loss  or  damage  to  the 
trees,  nor  depredation  in  value — only  such 
damage  as  was  caused  by  reason  of  the  de- 
lay in  reaching  destinations.  The  evidence 
shows,  and  the  plaintiff  admits,  that  he  never 
made  the  statutory  demand  on  the  Missouri, 
Kansas  &  Texas  Ballway  Company  to  fur- 
nish proofs  and  Acts  as  to  which  road  caus- 
ed the  delay,  or  that  the  loss  or  Injury  did 
not  occur  while  the  shipment  was  In  the  pos- 
session or  in  charge  of  its  road,  as  provided 
in  section  816,  Rev.  Stat  1910  Ann.,  which 
Is  as  follows: 

"If  freight  addressed  to  a  place  beyond  the 
usual  route  of  the  common  carrier  who  firat  re- 
ceived it.  is  lost  or  injured,  be  must,  within  a 
reasonable  time  after  demand,  give  satisfactory 
proof  to  the  consignor  that  the  loss  or  injury  did 
not  occur  while  it  was  in  his  charge,  t»  be  will 
be  himself  liable  therefor." 

Plaintiff  did  demand  payment  for  the  dam- 
age caused  by  the  delay,  but  under  the  rul- 
1  lugs  of  this  court  that  did  not  satisfy  the  re-- 
,  qulrements  of  the  statute.   The  law  applica- 
ble to  the  facts  in  this  case,  fixing  the  duty 
I  of  the  shipper,  Is  laid  down  and  clearly  de- 
i  fined  In  the  recent  case  of  C,  E.  I.  &  P.  v. 
Diggs,  42  Okl.  183,  140  Pac.  1160.  by  Judge 
Blttenhouse,  speaking  for  tbe  court,  in  which 
be  says: 

"Tn  tbe  absence  of  proof  on  tbe  question  as 
to  whether  the  injuir  occurred  while  tbe  goods 
were  in  possession  of  the  ioitial  or  the  connect- 
ing earner,  it  will  be  asmimed  that  tiis  goods 
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mn  in  tht  lame  coniDtlbD  wbM  dellrerftd  to  the 
connectiiig  carrier  that  tbey  were  in  when  re- 
ceived by  the  initial  carrier,  and,  if  the  ship- 
ment  was  damaged  when  it  reached  its  deatina- 
tiou,  there  is  no  preeumptlon  that  tlte  iojury  oc- 
earred  while  the  goods  were  in  the  hands  of  the 
initial  carrier." 

In  that  case  tiie  claimant  made  Inquiry  of 
the  Initial  carrier  as  to  the  location  of  the 
goods,  bnt  mate  no  demand  for  the  proofs 
proTlded  for  In  the  statute  (section  846,  su- 
pra), and  upon  the  sufficiency  of  such  Inquiry 
the  court  says : 

"It  is  erident  that  the  plaintiff  did  not  bring 
himself  within  the  provisions  or*  that  section, 
"and  therefore  cannot  cUlm  the  benefits  de- 
rived therefrom." 

[2]  The  lialiillty  ot  carriers,  In  this  par- 
ticular, is  cleaiQy  defined  and  well  establish- 
ed by  the  laws  of  this  state.  The  only  lia- 
bility assumed  by  an  Initial  common  carrier 
of  Intrastate  commerce  In  this  state,  unless 
It  contracts  for  a  greater  responsibility,  Is 
that  It  will  deliver  the  shipment  to  the  end 
of  Its  route,  in  the  proper  direction  of  Its 
destination  to  some  other  competent  carrier 
carrying  to  the  place  of  address,  or  connected 
with  those  who  thus  carry.  When  It  has 
done  that.  Its  responsibility  ceases,  subject, 
of  course,  to  a  proper  response  to  the  de- 
mand of  the  shipper  for  proofs  that  the  loss 
or  Injury  did  not  occur  on  Its  line.  As  said 
In  the  Dlggs  base,  supra: 

"Under  aection  845,  the  Initial  carrier,  in  ac- 
entiiiK  an  Intrastate  ihipment  of  ft^ht  to  a 
punt  beyond  its  own  line,  must  deliver  the  same 
to  the  connecting  carrier,  and,  having  made 
lOdi  ddivery,  Its  HabUilr  ceases." 

We  are  of  opinion  that  the  law,  as  to  the 
dama^  or  entire  loss  of  the  goods,  would 
apply  to  the  question  of  Injury  caused  1^  de- 
lay, so  far  as  It  relates  to  the  manner  of 
fixing  the  UabUlty  of  the  carrier;  but  it  Is 
not  necessary  to  seek  to  apply  Uiat  rule 
here,  for  the  plaintiff  says  he  did  not  de- 
msnd  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  as  Initial  carrier  proofs  and 
facts  aa  to  wlildbi  road  was  responrilUe  for 
the  dehiy,  and  as  a  matter  of  fact  such  a 
demand  would  have  been  unnecessary  In 
this  case,  except  for  the  purpose  ot  holding 
the  initial  carrier,  for  the  reason  that  It  was 
well  established  the  evidence  that  the 
shlpDients  were  dellTered  to  the  oonnecttaig 
carrier  within  a  reasonable  time,  to  wit,  the 
6th  day  of  December.  In  the  case  of  St  U 
ft  S.  F.  B.  B.  Ga  T.  Close,  42  Okl.  lOS,  140 
Pae.  1176,  a  like  question  arose  in  an  ac- 
tion for  damages  caused  by  the  delay  in 
shipment  of  a  merry-go-round.  Hie  Frisco 
was  the  initial  carrier,  and  was  not  the  cause 
of  the  delay.  In  speaking  as  to  the  liability 
«f  that  road,  the  eourt  says: 

"It  is  clear,  from  our  consHtutleiial  and 
statutory  provisions,  that  It  is  the  duty  of  the 
coDDectiBg  carrier  to  accept  shipmeats  of  freight 
o&der  such  circumstances,  unless  a  valid  reasoo 
for  refntal  exists,  and  that  the  liability  of  the 
initial  carrier  ceases  when  such  delivery  is 
made.  There  is  no  denial  that  the  Frisco  de- 
livered the  shipment  promptly  and  tendered 
«ffle  to  the  Midland  valley,  and  that  all  the 


delay  In  farther  transportation  was  chargeable 
to  the  Midland  Valley.  •  •  *  It  follows, 
therefore,  that  the  Initial  carrier  was  under  no 
further  oU^ation  than  to  promptly  deliver  the 
shipment  to  a  connecting  carrier,  and  that  it  is 
the  duty  of  such  connecting  carrier  to  forward 
same  without  undue  delay.  It  is  apparent,  un- 
der the  record  aod  the  foregoing  provisions  of 
our  Constitation  and  statutes  and  the  authori- 
ties above,  that,  whatever  damages  the  plaintiff 
may  have  shown  himself  entitled  to  recover,  the 
Frisco  was  not  liable  therefor.  It  had  discharg- 
ed every  obligation  which  the  law  imposed  upon 
it  under  the  circumstances," 

The  decision  Is  in  strict  accord  with  sec- 
tion 845,  Ber.  Stat  1910  Ann.,  which  is  as 
follows: 

"If  a  common  carrier  accepts  freiRht  for  a 

Elace  beyond  his  usual  route,  he  must,  unless 
e  stipulates  otherwise,  deliver  It  at  the  end  of 
his  route  in  that  direction  to  some  other  com- 
petent carrier,  carrying  to  the  place  of  nddresB, 
or  ooanected  with  those  who  thus  carr^,  and 
his  liability  ceases  upon  making  such  delivery." 

So  it  must  be  conceded  in  this  case  that, 
whatever  damages  the  plaintiff  may  have  sus- 
tained, the  Missouri,  Kansas  &  Texas  Rail- 
way Company  Is  not  liable;  for  by  the  do* 
Uveiy  of  these  sb^nnents  to  the  connecting 
carrier  on  the  6th  day  of  December  it  dis- 
charged every  obligation  it  had  assumed  un- 
der the  oontracts  of  sMiment  and  which  the 
law  imposed  upon  it  Under  the  facta,  and 
the  plain  language  of  the  statutes,  the  Mls- 
sowi  Kansas  &  Texas  was  In  no  sense  blam- 
able  for  the  delay  or  injury,  if  any,  occa- 
sianed  thereby. 

[3]  This  brings  us  to  the  question  of  the 
Ilabi11l7  of  the  Oklahoma  Central  Railway 
Company  aa  connecting  carrier.  The  evi- 
dence showl  that  the  delay  occurred  on  that 
road,  and  that  It  was  unnecessary  and  un- 
reasonable ;  but  the  question  of  the  right  of 
plaintiff  to  recover  damages  for  the  class  and 
kind  of  injury  alleged  Is  a  more  difficult 
pnvositlon.  It  will  be  borne  in  mind  that 
plaintifl's  only  cause  of  action  Is  for  the  re- 
covery "of  damage  for  expenses  of  men  in 
locating  trees  and  delivering  the  same  after 
the  delay  occasioned  by  the  negligence  of 
the  company."  No  damage  was  claimed  for 
injury  to  the  trees,  nothing  for  depreclatioD 
•in  intrinsic  value,  and  nothing  for  deprecia- 
tion in  the  market  value  thereof.  No  special 
time  was  agreed  upon  for  the  delivery  of  the 
shipments.  The  bill  of  particulars  does  not 
charge,  and  bills  of  lading  and  shlppit^  con- 
tract do  not  show,  and  there  Is  no  evidence 
tending  to  prove,  that  either  of  the  defend- 
ants knew,  or  had  any  notice  of  the  purpose 
for  which  the  trees  were  being  shipped,  or 
that  plaintiff  was  expecting  or  intending  to 
deliver  the  trees  to  his  customers  on  the 
17th  day  of  December,  or  at  any  other  time, 
or  that  he  had  employed  any  one  to  be  at  the 
places  of  destination  for  any  purpose.  Noth- 
ing of  the  kind  was  alleged  or  proven.  Un- 
der such  circumstances,  would  the  plaintiff 
be  entitled  to  recover,  and,  If  so,  what  would 
be  the  measure  of  damages?  Bectlfm  2869, 
Rev.  Stat  1910  Ann.,  provides: 
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"Tfafl  detriment  canied  b;  a  carrier's  delay  io 
the  dellTeiT  of  fteU^t  is  deemed  to  be  the  de- 
preciation in  the  intrlnric  value  ct  the  freight 
darins  the  delay,  and  also  the  depreciation,  If 
any,  In  the  market  value  thereof,  otherwise  than 
by  reason  of  a  depreciation  in  its  Intrinsic  value, 
at  the  place  where  it  ooriit  to  have  been  de- 
livered, and  between  the  day  at  which  it  ought 
to  have  been  delivered  and  the  day  of  its  ac- 
tual delivery." 

This  section  came  before  this  court  for 
construction  in  the  case  of  C,  R.  I.  &  P.  v. 
Broe,  16  Okl.  25,  86  Pac.  441.  That  action 
was  to  recover  for  delay  in  shipment  of  a 
car  load  of  nails  and  wire.  As  a  part  of  the 
measure  of  damages  claimed  by  plaintiff  was 
the  loss  of  trade  during  the  delay  of  the 
freight,  and  that  question  was  submitted  to 
the  Jury  la  the  following  Interrogation: 

"Q.  If  you  find  for  the  plaintift,  state  by  what 
you  meaeurs  the  amount  of  bis  damages.  A. 
Depreciation  In  value  <tf  goods,  and  lost  in 
trade." 

In  reversing  this  case  Justice  Burwell  says: 
"The  jury  had  absolutely  no  justification  for 
allowing  the  consignee  anything  for  loss  of 
trade.  There  was  no  evidence  on  which  to  base 
such  a  finding,  and,  even  if  there  had  been,  it 
could  not  be  considered,  as  the  carrier's  llabil- 
,  ity  is  fixed  by  the  statute  above  quoted  (section 
2869),  and  loss  of  trade  is  not  referred  to  there- 
in. From  the  record  we  cannot  determine  the 
amount  awarded  for  loss  of  trade.  It  cannot 
be  separated  from  the  award  for  depreciation 
of  the  market  value  of  the  property." 

[4,  6]  As  stated  before,  in  the  instant  case 
neither  of  the  railroad  companies  had  notice 
of  the  intentions  of  tbe  plaintiff  to  dlspoee 
of  the  shipments,  nor  of  the  fact  that  he  was 
contemplating  expenses  of  any  kind  In  that 
behalf.  Such  expenses  and  subsequent  dam- 
ages were  not  In  contemplatloif  of  the  com- 
pany or  In  the  mind  of  the  employes  of  the 
defendants  at  the  time  of  the  shipments. 
Speaking  upon  that  subject,  the  Supreme 
Court  of  the  state  of  Florida  In  Williams  v. 
AO.  Coast  Line  R.  R.  Oa,  56  Fla.  736,  48 
South.  209.  24  L.  R.  A.  (N.  S.)  1S4,  131  Am. 
St.  Rep.  160,  say: 

"Only  such  damages  may  be  recovered  as 
were  contemplated  or  might  reasonably  be  sup- 
posed to  have  entered  into  the  contemplation  of 
the  parties  to  the  contract  of  carriage.  If  the 
owner  of  the  goods  would  charge  the  carrier 
with  any  special  damages,  he  must  have  con^- 
municated  to  the  carrier  all  the  facts  and  cir- 
cumstances of  the  case  which  do  not  ordinarily 
attend  the  carriage  or  the  peculiar  character 
and  value  of  the  property  carried,  for  otherwise 
such  peculiar  circumstances  cannot  be  contem- 
plated by  the  carrier." 

That  was  a  case  in  which  the  shipper 
transported  orange  boxes  to  be  used  in  pack- 
ing a  crop  of  oranges,  and  preparatory  there- 
to he  had  employed  men  for  that  purpose, 
who  were  awaiting  the  arrival  of  the  boxes ; 
but  It  appears  that  the  shipper  failed  to  no- 
tify the  carrier  of  his  intentions  In  regard 
to  tbe  use  of  boxes.  In  consideration  of  the 
case  the  court  further  says: 

(1)  "In  an  action  against  a  railroad  com- 
pany for  damages  cansed  by  tbe  failure  of  tbe 
company  to  deliver  within  a  reasonable  time 
amngt  boxes  Intmsted  to  the  defendant  to 
transport  for  bir^  the  plalntlS  cannot  reoover 


tbe  loss  and  damage  In  tbe  enforced  Idlaneos  of 
iwrsons  employed  to  pack  and  ship  his  oranges 
on  his  orange  groves,  where  the  defendant  was 
not  informed  that  men  bed  been  employed  to 
pick  the  oranges,  or  the  time  within  which  tbe 
oranges  were  to  be  i^ed,  and  the  contract  of 
carriage  did  not  fix  any  spedfie  time  for  the 
transportation  and  delivery  of  tiie  boxes. 

(2)  "In  an  action  against  a  railroad  company 
for  damages  caused  by  its  failure  to  teansport 
and  deliver  orange  bozea,  within  a  reasonable 
time,  the  allegalions  of  the  declaration,  'that 
by  reason  of  the  premises  the  plaintiff  incurred 
loss  and  damage  In  being  unable  to  pacA  and 
ship  part  of  his  oranges  for  tbe  Christmas 
market,'  are  not  stated  with  snch  certainty  as 
to  show  tbe  llabiUty  of  tbe  defendant  tlwxtfor.** 

(3)  "The  freezing  of  plaintiff's  oranges  on  the 
trees  Is  not  so  direct,  natural,  and  proximate  a 
result  of  the  failure  of  a  railroad  company  to 
deliver  to  the  i>laintiff,  within  a  reasonable  tune, 
orange  boxes  intrusted  to  the  defendant  com- 
pany to  transport  for  hire,  as  to  make  snch 
company  liable  therefor  by  reason  of  such  de- 
lay, where  the  contract  of  carriage  did  not 
fix  any  specific  time  for  the  transportation  and 
delivery  of  the  boxes,  and  the  defendant  com- 

ftany  was  not  informed  that  the  plaintiff  would 
save  the  oranges  on  the  tree^  exposed  to  the 
dangers  of  the  cold,  antU  the  boxes  were  de- 
livered." 

The  items  of  damage  claimed  by  plaintiff 
are  railroad  fare  of  men  sent  to  the  different 
destinations  to  distribute  the  trees  to  custom- 
era,  hotel  expenses,  telephone  calls  while 
Oiere,  their  railroad  fftre  back  to  their  re- 
spective residences,  and  other  each  like  ex- 
penses. These  Items  oertalnly  oonld  not 
have  been  In  contemplation  of  tbe  parties 
at  the  time  the  shipping  contract  wai,  enters 
ed  luta  ^eie  is  nothing  In  the  pleadings 
or  the  evidence  that  even  tends  to  establish 
such  a  condition.  The  rule  laid  down  In 
Hadley  v.  Baxendale,  9  ISx,  Cb.  341,  Sedg- 
wick's Leading  Cues  on  Measure  of  Damag- 
es, 126,  wliidi  tttts  heea  f<^wed  bj  the  So- 
preme  Court  of  the  United  States  and  most 
of  the  states  of  the  Union,  establishes  this 
doctrine: 

"Where  two  parties  iwve  made  a  contract, 
which  one  of  tnem  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect to  such  breach  of  contract  should  be  snch 
as  may  fairly  and  reasonably  be  considered  ei- 
ther arising  naturally,  according  to  the  actual 
course  of  tilings,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  tbe  contemplation  oZ  both  parties 
at  the  time  they  made  tbe  eontraet  as  the  iwob- 
able  result  of  it" 

In  the  case  of  Illinois  Coitral  Ry.  Co.  t. 
Johnson,  116  Tenn.  6S4,  94  S.  W.  600,  parUes 
had  the  contract  for  boring  a  deep  well  in 
the  state  of  Arkansas,  and  In  contemplation 
of  such  work  they  delivered  to  the  railroad 
company  machinery  for  the  purpose  of  doing 
the  work.  Tbe  party  who  made  the  ship- 
ment stated  to  the  agent  of  the  company 
that  the  machinery  was  needed  right  away, 
and  that  the  shipment  was  for  immediate  de- 
livery—that the  shipper  was  at  heavy  ex- 
pense Id  keeping  a  crew  awaiting  the  arrival 
of  the  shipment  for  the  purpose  of  carrying 
out  the  contract.  The  shipment  was  delayed, 
and  the  parties  brought  suit   Under  that 
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state  of  tacts,  recorery  was  dented,  and  la  so 
doing  tbe  court  said: 

(1)  '*Oat  wekiiiff  to  iceoTer  special  damages 
for  breach  of  ft  contzaet  must  snow  that  snch 
damages  were  within  the  cODtemplation  of  both 
parties  to  tbe  contract ;  otherwise,  he  can  oolr 
recover  such  damages  as  in  the  usual  course  of 
things  flow  from  a  breach. 

(2i  ''Plnintiffa,  having  a  ♦  ♦  •  contract  in 
Arkansas  for  the  boring  of  a  deep  well,  shipped 
certain  pipe  therefor  over  defendant's  railroad, 
and  at  the  time  notified  defendant's  agent  that 
the  pipe  was  needed  very  badly,  and  that  they 
were  putting  in  another  well  at  some  place  in 
Arkansas.  Held,  that  snch  inforination  did  not 
give  the  carrier  notice  that  plaintiffs  had  a  con- 
tract which  woDld  be  forfeited  in  the  event  of  a 
failure  to  ddiver  the  pipe  promptly,  or  that 
plaintiffB  were  boring  the  well  for  others  than 
themselves,  and  was  insufficient  to  charge  the 
carrier  with  loss  of  profits  occasioned  by  a 
cancellation  of  the  contract  for  delay  and  loss 
sostained  in  the  purchase  of  other  appliances 
for  the  wotfe." 

Tbe  Snpreme  Goart  of  Kansas,  bavins  a 
like  question  under  conslderaUon  In  Santer 
T.  Santa  F6  By.  C!a,  78  Kan.  SKI,  97  Pac. 
434,  iield: 

"A  mere  statement  of  the  station  agent  of  a 
railroad  company,  to  one  about  to  deliver  goods 
to  the  company  for  shipment  over  its  railroad, 
that  the  goods  should  arrive  at  the  proposed 
destination  at  a  certain  time,  does  not  consti- 
tute a  contract  to  carry  them  within  such  time." 

It  seems  entirely  unnecessary  to  dte  fur- 
ther authorities  along  this  line.  The  defend- 
ant In  error  neglected  to  file  briefs,  but,  not- 
wlthstandlng  that  fact,  we  considered  the 
case  of  such  importance  that  we  felt  it  was 
onr  duty  to  consider  it  to  some  extent.  This 
ve  liave  done  without  the  aid  of  counsel  for 
defendant,  bnt,  being  clearly  of  the  opinion 
that  the  doctrines  herein  laid  down  are  sup- 
ported by  practically  an  undivided  line  of 
authwities,  we  are  forced  to  tbe  conclusion 
that  tbis  case  should  be  reversed  and  re- 
manded, with  instructions  to  the  trial  court 
to  render  Jndsmcnt  Im  faTor  of  the  defend- 
aota. 

FBBCUBIAM.  Adopted  in  whole. 


GOCRLEY  T.  WILLIAMS.    (No.  4276.) 
(Supreme  Court  of  OUahoma.   May  26, 1915.) 

(Eyllabua  by  the  Covrt.) 

L  Apfial  and  IDrbor  «=»(V71— Pbesehtation 
FOE  Review—Rkcobd. 
Where  a  case  is  brought  to  this  court  by 
petition  in  error  and  transcript,  no  questions 
will  be  considn^  enept  those  appearing  in  tbe 
Mcotd  proper. 

[V^.  Note. — For  other  cases,  see  Appeal  and 
Krtor,  Cent  Dig.  §{  2867-2872;  Dec.  IMg.  «s=> 
«7L] 

2.  UoETOAGES  ^»125,  581  —  PaoviBioN  Foa 
Attobret'b  Fee  —  BKAsONABUiKEsa— Feb- 

BDVPTION. 

An  agreement  in  a  mortgage  to  pay  an  at- 
torney's fee  on  foreclosure  is  a  contract,  and 
not  a  penalty ;  and,  if  a  sum  certain  is  sUpu- 
■ted  for,  the  court  will  consider  this  amount 


reasoiable,  unless  It  Is  eztiaTaian^  large 

and  extortionate. 

[Ed.  Note.— For  other  cases,  see  Mturtg 
Ont.  Dig.  S§  211%,  244,  24S,  1669-3 
Dec.  Dig.  «=»126,  581.] 

3.  MOBTQAQES  <9=»581— PSJOVISION  FOB  ATTOE- 
NEY'B  Fee— BEASOnABLBRESS. 

Where,  in  a  mortgage  for  93,000,  the  mort- 
gagor agreed  to  pay  a  tee  of  fSOO  in  ease  of 
foreclosure,  which  was  allowed  by  the  court 
below,  this  court  cannot  say,  as  a  matter  of 
law,  that  the  amount  is  excessive. 

Lf'd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  21iyi,  ie6fr^l&7»;  Dec.  Dig. 
€^581.] 

4.  Appeal  ard  Ebbob  «=>248,  719-Pbe8bn- 
tatton  pob  review— exception. 

Where  error  is  apparent  on  the  face  of 
the  record,  no  exception  is  necessary  in  tbe 
trial  court  to  enable  this  court  to  review  the 
error  on  petition  in  error  and  transcript,  but 
tbe  rule  does  not  do  away  with  neceesi^  of  a 
proper  assignment  of  sadi  error  in  tiie  peti- 
tion In  error. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

1447-14M^  1454-1466,  146Sf.  ^84^1488,  2968^ 
2982,  3490;  Dec.  Dig.  «=»b*&,  7190^ 

Cknninisslone^  opinion,  Division  No.  2. 
Error  to  District  Court,  Olereland  Count?; 
R.  McMillan,  Jadge. 

Action  by  J.  W.  Williams  against  Austin 
B.  Gourley  and  others.  Judgment  for  plain- 
tiff, and  the  defendant  named  brings  error. 
Affirmed. 

TWa  action  was  one  for  the  foreclosure  of 
a  mortgage,  and  the  petition  is.  In  substance, 
as  follows:  That  on  June  20,  1907,  the  de- 
fendants Ira  Studebaker  and  Jennleve  Stude- 
baker  for  a  good  and  valuable  consideration 
executed  and  delivered  to  the  plaintiff  their 
written  promissory  note  whereby  they  prom- 
ised to  pay  the  plaintiff  three  years  after 
date  *3,000,  with  Interest  at  the  rate  of  7 
per  cent,  until  maturity,  and  10  per 
cent,  after  maturity.  A  copy  of  tbe  note 
is  attached  as  an  exhibit,  and  provides, 
among  other  things,  that  If  any  installment 
of  interest  is  not  paid  at  maturity,  that  the 
principal  of  the  note  and  all  interest  due 
thereon  shall  become  due  and  payable  at 
once,  at  the  option  of  the  holder,  but  tbe  note 
does  not  provide  for  any  attorney's  fee.  The 
IMtitlon  then  alleges  that  tbe  defendants 
have  failed  and  neglected  to  pay  the  same, 
together  with  the  interest  due  June  20,  1910. 
Tbe  petition  further  alleges  that  on  June  20, 
1907,  and  as  a  part  of  tbe  same  transaction, 
and  to  secure  the  payment  of  the  note,  the 
defendants  Ira  and  Jennleve  Studebaker 
executed  and  delivered  their  mortgage  on 
certain  land  described  in  the  petition,  which 
mortgage  is  attached  to  the  petition  as  an 
exhibit,  and  which  was  recorded  on  July  10, 
1907.  The  mortgage  is  in  the  proper  form, 
and  contains  the  provision: 

"Said  first  parties  expressly  agree  that  iU' 
case  of  foreclosure  of  this  mortgage,  and  as 
often  as  any  proceeding  shall  be  taken  to  fore- 
close the  same,  as  herein  providf^d,  tbe  mort- 
gagor will  pay  to  the  plaintiff  $3W  as  attor- 
ney's or  Bolicitoi^B  feea,  said  fee  to  be  doo 
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and  nayable  upon  the  tOitig  of  the  petition  for 
foreclosure,  and  shall  be  a  farther  charge  and 
lien  upon  the  laid  premises  described  in  this 
mortgage,  and  the  amount  thereof  shall  be 
recovered  io  said  foreclosure  suit  and  included 
in  any  judgment  or  decree  rendered  In  any 
action  as  aforeeaid,  and  collected,  and  the  lif^n 
thereof  enforced,  in  the  same  manner  as  the 
principal  debt  thereby  secured." 

The  petition  farther  alleges  default  in  the 
payment  of  interest  and  the  election  of  tbe 
plaintiff  to  declare  the  entire  amount  due.  In- 
cluding the  attorney's  fee  of  $300.  The  peti- 
tion then  alleges  that  the  defendant  A.  R. 
Gourley  (plaintiff  in  error)  asserts  some  right 
In  the  land,  but  that  such  right  Is  inferior 
fo  the  mortgage  of  the  plaintiff. 

The  defendants  Studeliaber  were  duly  sum- 
moned by  publication,  but  entered  no  appear- 
ance, and  were  adjudged  in  default.  Tbe 
plaintiff  in  error,  Gourl^,  demurred  to  the 
petition: 

"Because  the  petition  is  Insufficient  in  sub- 
stance and  form,  and  does  not  state  a  cause  of 
action  against  the  defendant" 

This  demurrer  was  oTerroled,  and  excep- 
tion saved. 

The  defendant  filed  an  answer,  to  whicb  a 
reply  w&a  filed,  but,  as  the  ease  comes  to  this 
court  on  petition  in  error  and  transcript, 
none  of  the  Issues  of  fact  raised  by  pleadings 
are  material,  but  It  may  be  remarked  that 
the  answer  does  not  plead  that  the  attorneys 
fee  of  $800  i»  exorbitant,  nor  does  It  plead 
that  the  provision  of  the  note  providing  tot 
10  per  cent  after  maturity  is  a  penalty. 

The  trial  court  rendered  Judgment  for  tbe 
plaintiff  below,  allowing  interest  on  the  note 
at  7  per  oenL  until  maturity,  and  at  10  per 
cent,  after  maturity,  and  allowing  an  attor- 
ney's fee  of  $300,  to  which  Judgment  an  ex- 
ception was  made  as  follows: 

"To  which  said  findings  of  fact  and  judgment 
rendered  thereon,  and  each  and  every  part 
thereof,  the  said  defendant  A.  R.  Qourley  duly 
excepta." 

The  plaintiff  in  error  brings  the  case  here 
tm  petition  in  error  and  transcript,  and  tbe 
only  errors  assigned  In  tbe  petition  In  error, 
which  arise  on  the  record  and  can  be  consid- 
ered by  us,  are: 

"(1)  That  the  petition  filed  in  said  cause  does 
not  support  tbe  judgment  of  tbe  court,  for  in 
that  the  petition  has  attached  to  it  the  note 
sued  on,  which  note  does  not  provide  for  an 
attorney  s  fee,  and  said  judgment,  including 
said  attorney's  fee,  is  erroneous  to  the  extent 
of  said  attorney's  fee  of  $300. 

"(2)  That  the  court  erred  in  rendering  judg- 
ment iti  snid  action  for  the  attorney's  fee  in  tbe 
sum  of  $300. 

"(3)  That  the  court  erred  in  holding  that  tite 
petition  stated  a  cause  of  action  against  the 
plaintiff  in  error,  and  in  not  sustaining  the  de- 
murrer of  the  plaintiff  In  error  to  the  petition.*" 

S.  A.  Horton  and  A.  R.  Gourley,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  Everest 
&  Campbell,  of  Oklahmna  City*  for  d^mdant 
In  error. 

DBVEREUX,  a  (after  stating  the  facts  as 
above).  [1]  This  case  comes  before  us  by 
petition  In  error  and  transcript,  and  there- 


fore we  can  nmidder  <mlT  bwA  qoestioos  am 

arise  on  the  record  proper.  BaUlnger  t.  Vtm 
Welse,  82  OkL  114,  121  ?a&  2Sa 

[2,  S]  The  first  two  errors  assigned  In  the 
petition  In  error  will  be  considered  together, 
as  they  both  raise  the  question  whether  on 
the  face  of  thla  record  there  Is  wror  in'  tbe 
Judgment  in  allowii^r  an  attorney's  fee  of 
$300,  as  provided  In  the  mortgage. 

In  2  Wlltsle  on  Uortgage  Foreclosure,  | 
1003,  it  Is  said: 

"It  ia  the  general  rule  that  a  reasonable  at- 
torney's fee  for  foreclosing  a  mortgage  beyond 
the  costs  allowed  by  law  may  be  contracted 
for  in  a  mortgage,  and  the  court  will  consider 
the  amount  stipulated  for  by  the  parties  to  be 
reasonable,  unless  it  is  extrav^antly  large  and 
extortionate,  so  as  to  show  that  it  was  intended 
as  a  penalty  to  be  held  in  terrorem  over  tbe 
mortgagor." 

And  the  rule  is  laid  down  In  almost  the 
same  words  in  2  Jones  on  Mortgages,  8  1006. 

In  Sprinstead  v.  Crawsfordsvllle  State 
Bank,  231  U.  S.  541.  34  Sup.  Ct  195,  08  U 
Ed.  354,  the  question  came  before  the  Su- 
preme Court  on  the  point  that  tbe  record 
showed  that  the  amount  In  controversy  was 
not  sufficient  to  give  Jurisdiction  to  the  feder- 
al courts.  The  note  in  that  case  was  below 
the  Jurisdictional  amount,  but  it  contained 
a  provision  for  an  attorney's  fee,  which,  if 
added  to  the  note,  would  confer  Jurisdiction. 
The  court  held  that  it  did,  because  the  agref»- 
ment  to  pay  the  attorney's  fee  created  a  legal 
obligation  on  tbe  part  of  the  payor,  and  this 
became  a  matter  in  controversy  in  making  np 
the  Jurisdictional  amount  We  think  that, 
under  all  the  antborities,  the  promise  to  pay 
an  attorney's  fee  in  a  mortgage,  in  case  of 
foreclosure,  ia  a  part  of  the  contract  and  not 
a  penalty. 

Plaintiff  In  error  contends  that  the  provi- 
sion In  this  mortgage  in  regard  to  attorney's 
fees  above  set  out,  that  In  case  of  foreclosure, 
and  as  often  as  proceedings  shall  be  taken 
to  foreclose  the  same,  tbe  mortgagor  shall 
pay  to  the  mortgagee  $300  as  attorney's  fees, 
makes  this  a  penalty  In  the  instant  case,  and 
therefore  void.  We  cannot  agree  with  this 
contention.  It  still  remains  a  contract,  and, 
if  tbe  mortgagee  should  attempt  to  bring 
frequent  suits  and  exact  this  fee  on  each 
one,  it  would  be  held  against  consdeuce  to 
enforce  it  Plaintiff  in  error,  by  thla  argu- 
ment, puts  an  extreme  case  of  hardship 
which  might  arise  uikder  the  contract,  and 
asks  this  court  tor  thla  reas<m  to  declare  it 
void. 

In  Monongahela  Co.  v.  U.  S.,  216  U.  S.  177, 
30  Sup.  Ct  3CG,  54  L.  Ed.  435,  the  court  says: 

"Learned  couDsel  for  the  defendant  suggest 
some  extreme  cases  showing  how  reckless  and 
arbitrary  might  be  the  acbon  of  •  •  •  of- 
ficers. *  *  *  It  will  be  time  enough  to  deal 
with  such  cases  •  *  •  when  they  arise. 
•  *  •  Courts  have  rarely,  if  ever,  felt  them- 
selves so  bound  by  technical  rules  that  they 
cannot  find  some  remedy  •  *  ♦  for  acts, 
whether  done  by  government  or  by  individual 
persons,  that  violated  •  *  •  justice  or  were 
hostile  to  the  fundamental  privileges  devlssd 
for  the  protection  of  property. 
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Bat  that  state  of  facts  Is  not  now  before 
the  court.  The  trial  Judge  has  allowed  the 
fee  of  $300,  according  to  the  contract  There 
was  no  allegattou  in  the  answer  that  this 
amount  was  excessive,  and  we  cannot  iay, 
as  a  matter  of  law,  that  It  was. 

The  next  asslgoioent  of  error  Is  that  the 
coart  erred  In  holding  the  petition  stated  a 
cause  of  action,  and  in  orerruling  the  de- 
munrer  thereto.  We  fail  to  see  wherein  the 
petition  fails  to  state  a  cause  of  action.  It 
alleges  all  the  material  facta  necessary,  and 
is  attacked  by  a  general  demurrer.  In  Em- 
merson  v.  Botkin,  26  Okl.  218,  109  Pac  531, 
29  L.  R.  A.  (N.  S.)  786,  138  Am.  St.  Rep.  953, 
it  Is  held  that  a  general  demurrer  to  a  peti- 
tion should  be  overruled,  if  any  of  the  state- 
ments  of  causes  of  action  are  good.  See,  also, 
deciding  the  same  point,  Ardmore  State  Bank 
T.  Mason,  30  Okl.  568,  120  Pac.  1080,  39  L.  R. 
A.  (N.  S.)  292;  Hurst  v.  Sawyer,  2  Okl.  470, 
37  Pac.  817 ;  City  of  Guthrie  v.  Harvey  Lum- 
ber Co.,  6  Okl.  774,  50  Pac  84;  Hanenkratt 
V.  Hamll,  10  Okl.  219,  61  Pac.  1050;  State 
ex  rel.  Roberts  v.  Indian  Territory,  etc.,  Co., 
32  Okl.  607,  123  Pac.  166;  Coody  v.  Goody, 
39  Okl.  719,  136  Pac.  754. 

In  Weter  v.  Dillon,  7  Okl.  668,  54  Pac. 
894,  it  is  held  that  It  Is  only  when  the  entire 
petition  falls  to  state  a  cause  of  action  that 
a  general  demurrer  will  lie.  It  Is  true  that 
the  i>etitlon  sets  out  the  note,  which  provides 
that  It  shall  bear  Interest  at  7  per  cent,  but, 
if  not  paid  at  maturity,,  it  shall  bear  10  per 
cent  It  is  clear,  under  the  above  authori- 
ties, that  this  question  cannot  be  raised  by  a 
"general  demurrer. 

The  above  embraces  all  the  assignments  of 
error  set  out  In  the  petition  in  error  that  we 
can  consider  under  the  transcript  in  this 
case,  as  they  are  all  that  arise  on  the  face  of 
the  record. 

•  [4]  But  plalnOff  in  error  raises  the  ques- 
tion in  his  brief  that  the  Judgment  Is  not 
supported  by  the  pleadings,  because  It  shows 
that  the  3  per  cent  above  the  7  per  cent  is  a 
penalty,  as  shown  by  the  petition  and  exhibit 
and  the  Journal  entry  shows  that  the  court 
allowed  It  as  a  part  of  the  Judgment;  and  to 
this  extent  the  Judgment' is  exoessire.  We 
have  set  out  the  asBlgnments  of  error,  and  by 
DO  possible  construction  can  they  be  held 
to  raise  this  qneatlon.  It  la  tme  that,  where 
error  appears  on  the  face  of  the  reeiwd,  no 
exception  Is  necessary.  Catttey  Overhol- 
aer,  8  OU.  202,  S7  Pac.  206;  Goodwin  v.  Btck- 
fbrd,  20  Okl.  91,  98  Fac.  548,  129  Am.  St 
Bep.  729;  KellogK  t.  Scliool  DlstilCt  No.  10, 
13  Okl.  286,  74  Pac.  110;  Bakw  t.  Hammett, 
23  OkL  480,  100  Pac.  1114;  International 
Harvester  Co.  v.  Cameron,  25  Okl.  256.  105 
Fac.  189;  Tribal  Development  Go.  v.  White, 
28  OU.  626,  114  Pac.  736.  But  none  of  these 
cues  hold  that  alleged  error  can  be  consider- 
ed vlthoat  a  proper  assignment  of  error  in 
tUa  court    In  Tribal  Development  Go.  v. 


White,  28  Okl.  625,  on  page  BS9, 114  Pac.  73B, 
on  page  737,  the  court  say: 

"WhCD  the  case  is  duly  brousht  to  this  court 
on  a  traosoript  of  the  record,  the  error  is  then 
one  appearing  on  the  /ace  of  the  record  proper, 
and  this  court  may  review  the  same  upon  a 
proper  asi^ignment  contained  in  the  petition  in 
error." 

In  Turner  v.  First  Natl.  Bank,  40  Okl.  498, 
139  Pac.  703,  It  Is  held: 

"Where  an  assignment  of  error  U  so  general 
as  not  to  point  out  the  real  error  or  errors  com- 
plained or^  this  court  will  not  consider  them, 
nor  will  it  examine  the  record  with  regard 
thereto." 

This  has  been  repeatedly  held  by  this 
court  See  WlUet  v.  Johnson,  13  Okl.  563,  76 
Pac  174 ;  Johnson  v.  Johnson,  43  Okl.  582. 

There  is  no  assignment  of  error  in  the 
petition  In  error  raising  the  point  attempted 
to  be  presented,  and,  following  the  above 
cases.  It  will  not  be  considered. 

We  therefore  recommend  that  the  Judg- 
ment be  affirmed. 

PBB  OUBIAM.  Adopted  In  wliole^ 


NATIONAL  CODNCrL,  KNIGHTS  AND 
LADIES  OF  SEOURITT.  v.  OWEN. 
(No.  4121.) 

(Supreme  Court  of  Oklahoma.   May  26,  1916.) 

(Bpllahua  by  the  Court.) 

1.  Affbai.  and  Ebsok  «=s>1061  —  HAnuLEsa 
Srrob  — ■  AnioaeioN  or  Evideitoe  —  Insub- 

AHCE. 

Where  the  answer  of  defendant  charged  the 
deceased  with  taking  out  large  amounts  of  insur- 
ance in  various  companies,  with  a  fraudulent 
design  to  maim  himself  and  defraud  said  insur- 
ance companies^  and  the  evidence  shows  deceas- 
ed to  have  carried  a  large  amount  of  insurance, 
and  to  have  come  to  his  death  by  reason  of  a 
gunshot  wound,  inflicted  by  himself,  and  tiie  ev- 
idence as  to  the  shooting  was  circumstantial, 
the  case  will  not  be  reversed  because  the  trial 
court  admitted  evidence  of  Che  good  reputation 
of  deceased. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  Sfi  4161-4170;  Dec.  Dig. 
1051.J 

2.  OoNTiNUAivcB  «S935— Aduisbions  to  Pre- 
vent—Impeachment—pRioB  CONIBAPIOTO- 
BY  Statements— Deposition. 

Where  a  party  agrees  that  the  statements 
contained  In  an  ai^llcatlon  for  continuance  may 
be  read  as  the  deposition  of  the  absent  witness, 
sucb  party  will  not  be  allowed  to  impeach  said 
testimony  by  showing  that  the  witness  had  made 

Srior  statements  inconsistent  with  and  contra- 
ictory  of  the  statements  therein  contained, 
without  the  attention  of  the  witness  having  first 
been  called  thereto. 

[Ed.  Note. — For  other  cases,  see  Coatinuimce, 
Cent.  Dig.  S  115 ;  Dec.  Dig.  «=»35.] 

3.  Inbubance  ®=>723— FAI.BB  Statbueht  in 
Applicat  ion— Effect. 

A  false  sta^ment  in  answer  to  a  question 
in  an  application  for  insurance,  which  is  mnde 
a  strict  warranty  by  the  terms  of  tbe  application 
and  certificate,  will  avoid  the  certificate,  in  the 
absence  of  any  allegation  or  proof  of  any  fact 
that  would  amount  to  a  waiver  thereof. 

[Ed.  Note. — For  other  cases,  see  Insuraoc^ 
Cent  Dig.  SS  1850-1865;  Dec.  Dig.  «s>723.] - 
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4.  IiretTBANCB  4=9825— Statbubhib  in  Appli- 
cation—Question FOB  JUBT— GONFEJCnNG 
Evidence. 

The  trath  or  falsity  of  warrantleB  in  an 
application  for  insurance,  wbere  there  is  a  con- 
flict in  the  evidence,  ia  a  question  of  fact  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  2009;  Dec  Dig.  ^825 J 

Kane,  Q.  J.,  dissenting. 

Error  from  Superior  Court,  Grady  County; 
Wm  Linn,  Judge. 

Action  by  Lulu  Owen  against  the  National 
Council,  Knights  and  Ladies  of  Security. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Beversed  and  remanded  for  new  trlaL 

0.  C.  Hemdon,  of  Tulsa,  and  Reford  Bond, 
of  Chickasha,  for  plaintiff  in  error.  F.  E. 
Blddle,  of  Chlcbasbn,  for  defendant  in  error. 

HABDT,  Z.  Defendant  in  error  commenc- 
ed tbls  action  against  plaintiff  in  error  in  ttae 
Btiperlor  court  of  Grady  county  on  a  iMne- 
fldar^  certificate  imed  to  Edward  O.  Owen, 
in  blB  lifetime.  In  the  nun  of  ¥3,000.  The  pe- 
tition was  In  tlie  nsual  form,  and  demanded 
Indigent  in  the  sum  of  $1,800,  whicb  It  was 
idleged  was  due  according  to  the  terms  of  the 
certificate!.  In  Its  first  amended  uiswer  de- 
fendant socie^  as  a  defense  alleged  that  the 
insured  had  made  certain  false  statements  In 
his  application  for  tiie  cerUflcate  In  question, 
and  that  sutdi  statements  were  warranties, 
and  that  by  reason  thereof  said  certificate 
never  became  effective  as  a  contract  of  In- 
surance ;  and,  further,  that  said  Edward  G. 
Owen  had  intentionally  inflicted  .upon  himself 
the  wound  that  caused  his  death,  and  there- 
fore  the  beneficiary  certificate  was  prevented 
by  its  terms  from  being  of  any  effect  what- 
ever. Bepl7  was  filed,  and  at  the  trial  plain- 
tiff in  error  filed  a  motion  fCr  a  continnance 
on  ttae  gronnd  of  absence  of  a  certain  wit- 
ness. Defendant  in  error  agreed  tliat  said 
application  might  be  read  as  the  depodtion  of 
the  abs»t  witness,  and  ttae  motion  was 
ttaereupon  overruled,  and  ttae  case  tried  to  a 
Jury,  resulting  In  a  ver^ct  against  the  so- 
ciety. Motion  for  a  new  trial  was  overruled, 
and  the  case  brought  here  for  review. 

Various  awdgnmwitB  of  error  are  consider- 
ed, Under  four  propositions,  in  the  brief  of 
counsel,  and  we  shall  adopt  the  order  of 
counsel  in  our  conslderatUm  of  the  same. 

[1]  The  first  proposition  presents  error  on 
ttae  part  of  the  court  in  admitting,  over  ttae 
objections  and  exceptions  of  defendant,  testi- 
mony as  to  the  good  reputation  of  deceased, 
and  error  in  charging  the  Jury  that  such  evi- 
dence was  proper  for  their  consideration  and 
might  be  considered  by  them  in  arriving  at 
their  verdict  ' 

In  Great  Western  Ins.  Co.  v.  Sparks.  38 
Okl.  385,  132  Fac.  1002,  49  L.  R.  A.  (N.  S.) 
724,  the  assured  was  the  same  as  in  the  In- 
stant case.  The  defense  there  was  that  the 
assured  bad  made  certain  false  statements 


in  his  application  tea  Insnrance,  and  evidence 
of  ttae  reputatbm  <tf  assured  was  admitted  at 
ttae  trial,  nils  was  h^d  to  be  error,  and  in 
80  ta<riding  ttae  court  said; 

"The  general  character  of  the  Insnred  was  not 
put  in  issue,  except  in  bo  far  as  it  was  inci- 
dentally assailed  by  the  allegations  of  the  peti- 
tion. The  allegations  of  fraud  were  speofic,  and 
evidence  tending  to  support  them  was  direct  and 
not  circamstantiaL  Under  sudl  circomstaoces, 
evidence  of  the  general  good  character  of  the 
insured  was  inadmissible. 

The  fraud  complained  of  was  the  false 
statements  made  by  the  insured  In  his  ap- 
plication, and  the  evidence  thereof  was  di- 
rect. In  the  Instant  case,  in  addition  to  al- 
leging that  insured  made  false  statements 
in  his  application,  it  is  alleged,  further, 
that  the  insured  took  out  actddent  policies^ 
in  numerous  accident  insurance  companies, 
amounting  to  a  large  sum  of  money,  autf 
deliberately  and  intentionally  shot  himself 
in  the  foot,  with  the  intention  of  Injuring 
and  maiming  himself  in  order  to  make  a 
false  and  frandulmit  claim  against  said  acci- 
dent insurance  companies,  and  the  said  in- 
jury so  Infilcted  resulted  in  the  death  of  the 
assured,  and  that  it  was  provided  by,  the 
terms  of  said  policy  that,  "should  the  death 
of  the  said  Edward  G.  Owen  occur  in  conse- 
quence of  violation  of  the  laws  of  the  United 
States  or  of  any  state  or  territory  of  the 
United  States,  then  such  certificate  shall  be 
void,"  and  that  the  attempt  of  the  said  Ed- 
ward G.  Owen  to  defraud  sold  Insurance  com- 
panies was  in  violation  of  the  laws  of  the 
United  States  and  of  the  state  of  Oklahoma. 
Ttae  evidence  tended  to  show  that  the  de- 
ceased had  taken  out  policies  in  six  or  seven 
Insurance  companies,  amounting  to  a  total  of 
$17,000  or  $18,000,  and  that  his  death  result- 
ed from  a  gunshot  wound  in  the  foot  The 
evidence  as  to  the  shooting  purely  cir- 
cumstantial, and  it  became  a  material  in- 
quiry as  to  whether  said  shooting  was  accf- 
dental  or  intentionally  done  In  pursuance  of 
the  alleged  plan  to  defraud  the  Insurance 
companies;  and.  If  this  were  so,  the  policy 
by  Its  terms  would  be  void. 

In  W.  O.  W.  V.  Welch,  16  Okl.  188,  83  Pat 
547,  the  defense  was  that  the  Insured  came 
to  bis  death  while  in  violation  of  the  laws  of 
the  territory  of  Oklahoma,  and  the  Intent  of 
the  deceased  at  the  time  of  the  shooting 
which  resulted  in  his  death  became  a  ma- 
terial matter  of  inquiry.  The  evidence  as  to 
his  reputation  was  admitted,  and  tiie  action 
of  the  court  in  so  doing  was  assigned  as  er- 
ror. The  Supreme  Court  of  tiie  territory 
overruled  this  contention,  saying: 

"Where  intent  of  the  party  charged  is  a  ma- 
terial inquiry,  and  the  facts  and  circumstances 
shown  in  evidence  leaves  the  question  of  intent 
in  doubt,  the  character  of  the  party  charged  may 
be  shovm  to  aid  Id  the  determination  of  such 
question." 

In  the  case  at  bar  the  assured,  whose  acts 
are  in  question,  is  dead,  and  evidence  as  to 
the  shooting  which  resulted  in  Iiis  death  la 
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drcninstantlal.  and  it  la  a  material  inquiry  | 
as  to  whether  such  staootltig  was  accidental, 
or  was  intentionally  done  in  pnrsuance  of  a 
fraodalmt  plan  to  take  ont  large  amounts  of 
i  DOT  ranee,  and  then  malm  himself  for  the 
purpose  of  defrauding  the  insurance  com- 
panies. 

The  early  English  cases  recognized  an  ex- 
ception to  the  general  rule  excluding  evi- 
dence of  reputation  in  civil  cases,  that 
wbere  a  party  whose  acts  are  In  question  is 
dead  and  unable  to  testify,  and  his  intention 
is  material,  evidence  as  to  his  character  may 
be  Introduced  to  offset  other  evidence  call- 
ing in  question  the  acts  of  said  party.  In  the 
case  of  Doe  ex  dem.  Stevenson  v.  Walker,  4 
Esp.  SO,  it  was  sought  to  impeach  a  will,  and 
one  of  the  subscribing  witnesses  sought  to  Im- 
pute fraud  to  the  other  two,  wlko  were  dead. 
Lord  KenyoB  said: 

"That  he  was  of  opinion  the  evidence  was  ad- 
misiiible.  *  *  In  the  great  case  of  Joliffe's 
Will  Lords  Dndley  and  Ward  and  other  persoDS 
were  examined  as  to  the  character  of  the  per- 
sons by  whom  the  will  was  prepared,  and  the 
legality  of  admitting  such  evidence  waa  not 
doubted.** 

In  Bishop  Of  Durham  r.  Beaumont,  1 
Gamp.  207,  Loid  EU^borongh  said: 

"I  folly  accede  to  the  doctrine  laid  down  in 
Doe  OB  the  Demise  ot  Stevaum  t.  Walker. 
There  the  sttesting  witoesses  whose  character 
was  disputed  were  dead,  and  it  was  properly  held 
that  the  party  claiming  under  the  will  should 
liave  the  same  advantage  as  if  tbey  were  alive. 
In  that  case  they  most  have  been  personally  ad- 
duced as  witnesses,  and  their  character  would 
have  appeared  on  their  croes-exambation,  and, 
being  dead,  justice  required  that  an  oppor- 
tomiy  ahonld  be  given  to  show  what  credit  was 
to  be  attached  to  tbrir  attestation  of  the  wiU." 

In  Provls  et  aL  T.  Beed,  B  Blng.  4SB,  Best, 
a  aald: 

"la  many  cases  necessi^  forms  die  law. 
The  necesnty  of  admitting  toe  evidence  in  this 
case  IB  manifest,  and  the  two  decisions  which 
have  been  cited,  one  of  them  from  no  leas  an  au- 
thoritj  tlian  Lord  Kenyon,  are  clearly  in  point. 
I  hare  repeatedly  tendered  such  evidence  my- 
self in  similar  cases  when  at  the  bar.  I  have 
bad  It  tendered  on  the  other  side,  and  have 
icTcr  objected,  and  the  common  practice  of 
Westminster  Uall  has  always  been  to  receive  it 
That  practice  perhaps  is  better  evidence  of  tbB 
law  even  than  decided  cases." 

See^  alsok  8  Blackstone's  Oominentaitei;  p. 
S6& 

A  itndUu-  excGvtloa  baa  been  recognised  in 
this  eoasOxy.  In  Ward  v.  Brown,  63  W.  Ta. 
237,  41  S.  E.  488,  which  involved  the  execu- 
tlm  ot  a  will,  prepared  by  an  attorney  by 
ttie  name  of  Knight,  who  was  dead,  and  to 
whom  was  imputed  fraod.  It  waa  said: 

"It  is  well  settled  that  evidence  of  character 
of  third  persons  as  well  as  parties  is  admissible 
to  a  limited  extent  and  In  an  exceptional  way, 
ena  when  parties  are  alive.  That  being  true, 
the  reason  is  much  stronger  when  death  has 
dosed  the  lips  of  the  person  whose  good  faith 
ud  integrity  is  called  m  question.  It  is  admit- 
ted that  Mr.  Knight  was  present  at  the  time 
of  the  execution  of  the  will  and  superintended 
ud  directed  what  waa  done.  His  connection 
*ith  the  res  geatte  being  established,  and  the 
bona  Edes  of  the  transection  being  questioned, 
>ad  be  bdng  dead,  •»  that  the  jury  could  not 


hear  what  he  miffht  have  said  had  be  been  alive, 
nor  have  seen  him  and  formed  an  estimate, 
from  his  appearance,  demeanor,  and  testimony, 
of  his  character  and  capacity,  it  was  proper  to 
supply  that  omission  to  the  extent  of  show- 
ing what  his  character  and  capacity  were." 

In  the  case  of  Bowerman  v.  Bowerman  et 
al.,  76  Huu,  46,  27  N.  Y.  Supp.  579,  which  was 
an  action  to  set  aside  a  deed  made  in  1884, 
by  plaintiff  to  William  D.  Bowerman,  deceas- 
ed, it  was  alleged  that  plaintiff  was  induced 
to  execute  the  deed  by  the  frigid  of  the  dece- 
d^t,  and  the  evidence  was  circumstantiaL 
Eividence  of  the  decedent's  reputation  for 
honesty  and  Integrity  and  general  reputation 
of  character  during  his  lifetime  was  held  to 
be  admissible,  and  for  error  in  excludtng  such 
erid^ice  in  connection  with  other  errors  the 
case  was  reversed.  Evidence  of  reputation 
was  also  adndttad  in  Warner  v.  N.  T.  Gent. 
B.  Co.,  46  Barb.  299.  In  Daniels  v.  Daytm, 
49  MidL  187,  13  N.  W.  892,  where  several 
persons  were  charged  with  fraud,  It  waa  held 
that  there  was  no  error  in  admitting  evidence 
that  the  reputation  of  one  of  the  parties 
charged  was  good  tSi%  year  it  was  committed, 
on  the  ground  that  his  supposed  integrity 
would  he  material  In  detenuinhm;  the  reli- 
ance the  person  defrauded  might  be  expected 
to  place  on  him.  In  Kanffman  t.  Swar,  S  Pa. 
230,  the  admission  of  like  evidence  was  held 
to  be  proper  under  the  tacts  of  the  case.  In 
Werta  r.  Spearman,  22  S.  a  200,  quoting 
from  the  decision  in  Dawkins  v.  Oanlt,  s 
Rich.  158,  It  la  said: 

"Where  an  actual  fraud  is  chanced,  perpe- 
trated with  a  fraudulent  intent,  and  tlie  proof 
of  the  charge  consists  'of  circumstances,  then 
good  character,  as  in  a  case  of  crime,  might  be, 
resorted  to." 

In  German  American  Mutual  life  Insur- 
ance Co.  V.  Farley,  102  Ga.  720,  29  B.  B.  615. 

It  is  said: 

"Where  an  effort  is  made  to  impeach  a  con- 
tract of  insurance  upon  the  ground  that  It  was 
issned  In  consequence  of  the  perpetration  of  a ' 
fntnd  by  the  assured  upon  the  insurer,  evidence 
of  the  good  character  of  the  assured  is  admlasi- 
ble  to  support  his  bona  fidea  In  the  transaction." 

In  Largent  v.  Beard  (Tex.  Civ.  App.)  53  S. 
W.  90,  it  was  held  that  evidence  tending  to 
show  that  defendant  was  conaidered  upright 
and  honorable,  and  that  his  reputation  was 
good,  was  proper.  In  Fire  Ass'n  of  Phil.  v. 
Jones,  40  S.  W.  46,  which  was  an  action  on 
an  Insurance  twlicy,  the  Court  of  Civil  Ap- 
peals of  Texas  said: 

"Where  plaintiflE'g  character  (or  truth,  hones- 
ty, and  fair  dealing  Is  directly  assailed  by  the 
defense  pleaded,  he  may  prove  that  his  general 
reputation  In  such  respects  is  good." 

In  Allison  V.  McClun,  40  Kan.  525,  20  Pac. 
125,  it  was  alleged  that  McClun  collected  cer^ 
tain  notes,  and  converted  the  proceeds  there- 
of to  his  own  use,  and  withheld  and  conceal- 
ed the  evidence  thereof,  intending  to  cheat 
and  defraud  plaintiff  out  of  his  Interest  in 
the  same.  EMdence  that  McClun  had  the 
reputation  of  being  prompt  and  honest  in  his 
deallags  was  admitted.   The  court  declined 
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to  reverse  tlie  case  for  the  admission  of  this 
testimony,  holding  that  It  was  probably  ad- 
missible nnder  the  Issues  made,  and  for  the 
additional  reason  that  It  only  tended  to  prove 
what  the  law  would  presume  In  the  absence 
of  evidence.  See,  also,  Holmberg  v.  Dean,  21 
Kan.  73. 

By  Its  answer  plaintiff  In  error  has  ac- 
cused the  deceased  of  a  systematic  plan  to 
defraud  insurance  companies,  and,  in  addi- 
tion thereto,  of  willfully  violating  the  laws 
of  the  state  by*  maiming  himself  lu  order  to 
collect  such  insurance,  and  the  evidence  as  to 
the  shooting  being  purely  circumstantial,  and 
the  assured  being  dead,  under  the  Issues 
made  by  the  pleadings  and  the  conditions  dis- 
closed by  this  record,  we  think  the  court  did 
not  commit  reversible  error  In  admitting  the . 
evidence  complained  of.  It  might  he  said 
that  the  evidence  was  of  slight  probative  val- 
ue, and  for  that  reason  should  not  be  admit- 
ted, but  its  weight  and  value  was  a  question 
for  the  Jury.  Besides,  the  law  presumed  that 
the  said  Edward  G.  Owen  bore  such  reputa- 
tion as  the  evidence  tended  to  prove,  and  evi- 
dence of  a  fact  In  evidence  or  already  pre- 
sumed should  not  operate  to  reverse  the 
.  cause,  unless  substantial  prejudice  has  re- 
sulted therefrom. 

12]  At  the  trial  of  the  case  plaintiff  In  er- 
ror Sled  a  motion  for  a  continuance  on  ac- 
count of  the  absence  of  one  Dr.  T.  H.  East, 
which  motion  was  supported  by  affidavit  set- 
ting out  the  testimony  which  it  was  expected 
would  be  given  by  the  said  Dr.  T.  H.  ISast  if 
he  were  present  at  the  trial.  To  avoid  a 
continuance  the  defendant  In  error  agreed 
that  the  motion  for  a  continuance  could  be 
read  in  evidence  as  the  deposition  of  the  said 
Dr.  T.  H.  Bast,  and  thereupon  the  motion  for 
s  continuance  was  overruled,  and  the  case 
proceeded  to  trial.  Upon  the  trial  the  said 
motion  for  a  continoance  was  read  as  the 
depo^tlon  of  the  absrait  witness,  and  the  de- 
fendant in  error  tbea  Introduced  OTidence  for 
the  purpose  of  contradicting  the  testtmon^  of 
the  said  East,  by  i^owing  that  said  witness 
had  made  statements  contradictory  to  bis  tes- 
timony as  contained  in  said  motion  tot  a  con- 
tinuance ;  and  this  action  of  the  court  la  as- 
signed ias  error. 

The  action  of  the  court  in  overruling  the 
motion  for  a  continuance  is  predicated  upon 
section  0048,  Rev.  Laws  1910,  which  provides 
that,  when  an  applicatiod  for  a  continuance 
sjofflclent  in  form  is  presented,  and  the  ad- 
verse party  will  consent  that  on  the  trial 
the  evidence  alleged  In  the  affidavit  diaU  be 
read  and  treated  as  the  deposition  of  the  ab- 
sent witness,  that  no  contlnuauce  diall  b^ 
granted  on  the  ground  of  the  absence  of  such 
evidence.  The  question  here  presented  has 
not  been  heretofore  decided  by  this  court 
In  Kuhn  v,  Fople.  27  OkL  685,  112  Pac.  9^, 
la  discussing  the  question  as  to  whether  a 
witness  may  pe  impeached  without  first  call- 
^g  b4«  attention,  to  the  time,  place,  and  per- 


son involved  in  the  suppftaed  contradictorj 
conversation,  tbe  court  held  that  this  was  not 
permissible,  and  eald: 

"Before  a  witness  can  be  impeached  by  proof 
of  contradictory  statements  made  by  him  out- 
side of  tbe  courtroom,  his  attention  must  first 
be  called  to  tbe  time,  place,  and  person  involved 
in  tbe  supposed  contradictory  conversation,  in  a 
manner  sufficiently  definite  that  there  Is  a  rea- 
sooable  certainty  that  the  recollection  of  the 
witness  will  be  refreshed  and  bia  attention  di- 
rected to  the  alleged  conversation." 

In  Robinson  t.  State,  8  OkL  Cr.  667,  130 
Pac.  121,  the  Criminal  Court  of  Ai^»eala,  con- 
sidering a  alniilar  question,  aald: 

"Several  impeaching  qnestlons  were  asked  and 
objections  sustained.  The  rulings  of  the  court 
were  correct,  for  the  reason  that  there  was  no 
foundation  whatever  laid  for  Impeaching  testi- 
mony. Wallace,  as  a  witness,  was  never  asked 
as  to  the  statements  referred  to.  This  wsa  a 
necessary  perquisite  to' the  atluiission  of  sucb  ev- 
idence.  2  Wig.  on  Et.  §3  1019,  1025  et  seq." 

Section  S045,  Rev.  I^ws  1910,  is  Identical 
with  section  ai5,  Civil  Code  of  Kansas  (sec- 
tion 1191,  Dassler's  Kan.  Civ.  Code),  and  the 
precise  question  here  presented  was  deter- 
mined by  that  court  in  the  case  of  State  v. 
Bartley,  48  Kan.  421,  29  Pac.  701,  where  the 
court  held  tbe  evidence  Inadmissible,  and 
for  error  in  permitting  its  introduction  re- 
versed the  cose.  See,  also,  tbe  folIowlBg: 
Oreer  v.  HlggHaa,  SO  Kan.  421 ;  7  Ency.  Ev. 
p.  IQS;  40  Cyc.  p.  2723  :  30  Am.  &  Eng. 
Enc7.  Law  (2d  Ed.)  p.  1126;  St  L.,  etcs.. 
R.  Ga  T.  Sweet,  57  Ark.  287,  21  S.  W.  587; 
N.  T.,  eta,  B.  Co.  Hynn,  41  Ind.  App. 
501,  81  N.  B.  741,  82  N.  E.  1009;  Oafford  T. 
State,  126  Ala.  1,  28  South.  406;  Pool  v. 
Devers,  80  Ala.  672;  Gregory  t.  State,  140 
Ala.  16,  87  Sontii.  250 ;  Doe  ex  ism.  v.  Wilk- 
inson, 85  Ala.  453;  Chicago,  etc.,  R.  Col 
V.  Lammert,  lA  lU.  App.  185 ;  North  Chicago 
St  R.  Co.  Cottlngham,  44  IIL  App.  46; 
WUUamsoq  v.  Peel,  29  Iowa,  458;  State  t. 
Shannahan,  22  Iowa,  435 ;  Fulton  v.  Huf^es, 
63  Miss.  61 ;  State  t.  Ony,  107  La.  678,  81 
South.  1012;  State  v.  Carter,  8  Wash.  272, 
86  Pac.  29:  Griffith  t.  State,  87  Ark.  324: 
Byan  t.  People,  21  Oolo.  119,  40  Pac.  775; 
State  T.  Wiggins,  50  La.  Ann.  330,  23  South. 
334;  Matthews  t.  Dare^  20  Md.  248;  Stacy 
V.  Oraliam,  14  N.  T.  492;  Rnnyon  T.  Price^ 
15  Ohio  St  1,  86  Am.  Dec.  450;  TltttS  T. 
State,  7  Bait  (Tenn.)  182;  Ayers  t.  Wat 
son,  132  U.  S.  394,  401.  10  Sup.  Ct  U6, 
33  li.  Ed.  378,  881;  Unia  Charlton,  12 
Grat  (Va.)  484.  ■ 

We  tUnk  the  court  committed  error  In 
permitting  the  Introduction  of  the  erl^lence 
complained  of. 

[3]  The  third  proposition  presented  la  er- 
rpr  of  the  court  In  the  instmctlona  given 
and  In  the  Instmctloiia  refused.  Tbe  court 
instructs  the  Jury,  In  substance,  that  al- 
though the  answers  and  statements  made  In 
the  application  and  contract  ot  Insurance 
were  warranties,  that  a  substanttal  com- 
pTlanee  with  all  of  the  agreements,  state- 
ments, and  answers  made  iv  the  api^catlon 
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and  contract  was  oil  that  was  required  of 
the  Insured  entitlliis  plalMlS  to  recover.  To 
the  glTlns  of  tbls  Instnietloii  plaintiff  In 
error  excepted,  and  aslced  the  fbllowlng  In- 
stroctioo: 

'^e  court  farther  instructs  the  Jury  that,  if 
jou  find  from  the  evidence  la  this  case  that  any 
ooe  or  more  of  the  statements  or  answers  coa- 
tsined  in  the  application  of  Edward  O.  Owen 
for  the  policy  of  ineursnce  or  beneficlsry  cei^ 
tificate  isBoed  to  him  by  the  defendant  fraternal 
order  in  pursuance  of  said  application  were 
blse,  then  in  that  event  your  verdict  should  be 
lor  the  defendant,  regardless  of  whether  the  said 
statements  and  answers,  or  any  one  of  thetn, 
was  material  or  immaterial,  and  tcjnirdless  of 
whether  or  not  the  said  Edward  G.  Owen  knew 
of  the  falsity  of  said  statements  and  answers  or 
any  one  of  them  at  the  time  it  waB  made." 

The  application  contained  the  following 
stipulation: 

"I  hereby  make  application  for  a  beneficiary 
certificate  from  the  National  Council,  Knights 
and  Ladies  of  Security.  And  Z  hereby  de- 
clare that  the  forefioing  answers  and  statements 
and  the  answers  to  the  questions  pronoonded  to 
me  by  the  medical  examiner  are  warranted  to 
be  true  and  fuU,  and  I  acknowledge  and  agree 
that  the  said  answers  and  statements  with  this 
applicadw  shall  form  the  basis  of  my  agreement 
with  the  order,  and  constitute  a  warranty.  I 
hereby  make  my  medical  examination  a  part  of 
this  application,  and  agree  that  this  application 
and  medical  examination  shall  be  coniadered  a 
part  of  my  bene6ciaiy  csrtlflcate.** 

By  the  terms  of  tba  benefldaiy  cerUflcate 
it  Is  provided: 

"This  bene&ciary  certificate  is  Issned  by  said 
Katiooal  Council  and  accepted  by  the  member 
only  upon  the  following  express  warraatiesi  con- 
ditions, and  agreements:  (1)  That  the  appli- 
cation for  membership  in  this  order,  made  by 
the  said  member,  together  with  the  report  of  the 
medical  examiner,  wliich  is  on  file  io  the  office 
of  the  National  Secretary,  and  both  of  which 
are  made  a  part  hereof,  are  true  in  all  respects, 
and  each  and  every  part  thereof  shall  be  held  to 
be  a  strict  warranty,  and  to  form  the  only  basiB 
ta  the  liability  of  the  order  to  said  member, 
or  Baid  member'a  beneSciaries,  the  same  as  it 
fully  set  forth  in  this  certificate;  (2)  that,  it 
said  apnllcation  and  medical  examination  shaU 
not  be  tme  in  each  and  eve^  part  thereof,  then 
this  beneGciary  certificate  shall,  as  to  said  mem- 
ber or  said  member's  beneficiaries,  be  absolutely 
noil  and  void ;  (8)  this  certificate  Is  issued  in 
eonsideration  of  the  warranties  and  agreements 
made  by  the  person  named  in  this  certificate, 
in  said  member's  application  to  become  a  mem- 
ber of  this  order,  and  in  said  member's  medical 
examination,  and  also  in  consideration  of  the 
pajToenta  made  when  initiated  as  a  member,  and 
said  member's  agreement  to  pay  all  assessments 
and  dues  to  become  due  during  the  time  said 
membier  shall  remain  a  member  of  this  order,  in 
the  manner  prescribed  in  the  laws  d  the  or- 

It  will  tbuB  be  seen  that  1^  the  terms  of 
the  contract  the  parties  have  stipulated  that 
the  answers  and  statements  both  in  the  ap- 
plication and  answers  made  to  the  medical  ex- 
aminer are  true  in  all  respects,  and  each  and 
erery  part  thereof  shall  be  held  to  be  a  strict 
warranty.  While  It  is  true  that  warranties 
are  not  favored  in  the  law,  yet,  in  a  ease 
where  the  language  of  the  contract  Is  plain 
and  nueQulvocal,  the  court  cannot  refrain 
from  glvlnc  to  tiie  contract  of  the  parties 


the  meaning  whll^  Itb  plain  and  nbamblga* 
ous  language  Imports,  and  the  question  of 
their  materiality  does  not  enter  Into -the  case, 
for  the  parties  by  their  contract  have  made 
them  material.  Tbe  instruction  given.  In  the 
absence  of  any  allegation  or  proof  of  waiver, 
as  applied  to  the  terms  of  the  contract  in 
question,  we  think,  does  not  correctly  state 
tbe  law ;  and  the  parties  have  expressly 
stipulated  that,  If  said  application  and  medi- 
cal examination  are  not  true  In  all  respects, 
and  each  and  every  part  thereof,  the  certifi- 
cate shall  be  void,  and  by  its  terms,  if  any 
of  the  statements  therein  contained  are  un- 
true, the  same  vill  render  the  certificate 
void,  and  the  instruction  asked  should  have 
been  given.  Eminent  Household  Ck>l.  Wood- 
men V.  Prater,  24  Obi.  214,  103  Pac.  558,  23 
L.  R.  A.  (N.  S.)  917,  20  Ann.  CAs.  287 ;  Na- 
tional Union  V.  Kelley,  42  Okl,  98,  140  Pac. 
1157 ;  Jeffries  v.  Mut.  Life  Ins.  Co.,  22  Wall 
47,  22  L.  Ed.  833;  JEtnn  Life  Ins.  Co.  v. 
France,  91  U.  S.  510,  23  L.  Ed.  401;  3 
Cooley's  Briefs  on  Ins.  1950 ;  1  Bacon's  Ben- 
efit Societies,  S  197,  and  cases  dted ;  Beard  v. 
Royal  Neighbors  of  America,  63  Or.  102,  99 
Pac  83,  19  I*  R.  A.  (N.  S.)^801,  17  Ann. 
Gas.  1199 ;  Hoover  v.  Royal  Neighbors  of 
America,  65  Kan.  616,  70  Pac.  595;  Kelly  v- 
Ufe  Ins.  Co.,  113  Ala.  453,  21  South.  361; 
Cobb  V.  Covenant  Mut  Ben.  Ass'n,  153  Mass. 
176,  26  N.  B.  230,  10  U  R.  A.  666,  25  Am. 
St  Rep.  619;  Baumgart  v.  M.  W.  A.,  85  Wis. 
646,  66  N.  W.  713. 

[4]  It  is  also  urged  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  the  de- 
fendant, and  insisted  that  this  conrt»  Instead 
of  reversing  the  cause  and  remanding  it 
should  enter  Judgment  In  this  court  for  de- 
fendant Tbe  question  as  to  the  truth  or 
fiOslty  of  answers  made  when  warranties  In 
an  application  for  Insurance,  where  there  la 
a  conflict  in  tbe  testimony,  is  a  question  of 
fact. for  the  Jury,  and  we  think  there  is  suffi- 
cient evidence  to  submit  the  case  to  tbe  Juiy. 
Continental  Casualty  Co.  T.  Owen,  38  Okl. 
107,  131  Pac  1084. 

For  the  errors  indicated  the  cause  Is  re- 
versed, and  remanded  for  a  new  trial.  All 
the  Jnsticea  concur,  except  KANE,  O.  J.,  who 
dissents. 


WARNER  et  al.  v.  GRAYSON  et  aL 
<No.  4751.) 

(Sapreme  Court  of  Oklahoma.   May  25,  191S.> 
(Syllabut  btf  the  Cowt.) 

InnsAiTs  «»18— Allotumt— Vkbxing  Taut 

— Desceht  and  Distbibction. 

Where  a  Creek  freedman,  dul^  enrolled  as 
such,  selected,  filed  upon,  and  was  in  possession 
of  her  allotment,  under  section  11  of  the  Curtis 
Act  (Act;  June  28.  1888,  c  617,  80  StaL  497), 
and  died  before  the  adoption  of  the  OrigiQal 
Creek  Agreement  (Act  March  1,  1901,  c.  676, 
31  Stat  861),  the  fee  did  not  vest  In  her,  in 
her  UCetime,  but  was  first  vested  in  her  heirs,  by 
the  provUons  of  Bectlons  6  and  28  «f  the  Orv> 
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fnal  Greek  AgreemeDt  (Act  March  1, 1001),  and 
descended  to  them  under  the  law  of  descnnt  and 
distribudoi]  of  the  Creek  Nation,  under  the  pro- 
visions of  section  28  of  said  act. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Oeat.  Dig.  S  49;  Dec.  Dig.  <g=>18.] 

Commissioners'  Opinicm,  DiTlslon  No.  8. 
Error  from  District  Court,  Wagoner  County; 
R.  C.  Allen,  Judge. 

Action  by  E.  S.  Warner  and  others  against 
Rose  Grayson  and  others.  Judgment  for  de- 
fendant Rose  Grayson,  and  plsintUCs  bring 
error.  Affirmed. 

Clias.  F.  Runyan,  of  Muskogee,  for  plain- 
tiffs In  error.  W.  T.  Hunt,  A.  G.  Hunt,  and 
Jos.  H.  Ford,  all  of  Wagoner,  for  defendants 
in  error. 

DUDLEY.  G.  This  is  an  action  In  eject- 
ment, brought  by  the  plaintiffs  In  error 
against  the  defendants  in  error.  In  the  dis- 
trict court  of  Wagoner  county,  In  September, 
1011,  to  recover  possession  of  certain  real  es- 
tate located  therein,  being  a  portion  of  the  al- 
lOtmoit  of  Dinah  Grayson,  deceased.  The 
parties  occupy  the  same  position  here  as  tbey 
did  In  the  trial  court,  and  we  will  therefore 
refer  to  them  accordingly.  The  issues  were 
joined  and  the  case  tried  to  the  court,  re- 
sulting In  a  Judgment  in  favor  of  the  de- 
fendant Rose  Grayson,  from  which  the  plain- 
tifts  appeal,  making  the  defendants  bcflow 
defendants  in  error  here. 

The  deceased  allottee  was  a  Creek  freed- 
man,  bom  in  November,  1898,  enrolled  De- 
cember 17,  1898,  and  died  in  June,  1S99.  She 
left,  sorrivlng  her,  her  father,  Tom  Gray- 
son, her  mother,  Rose  Grayson,  one  of  the 
defendants  in  error  here,  and  Bill  Grayson, 
her  brother.  The  land  In  controversy,  after 
being  sheeted,  was  filed  on  April  21,  1899. 
and  the  patents  (homestead  and  allotment 
deeds)  are  dated  September  G,  1903.  The 
record  does  not  contain  a  formal  certificate 
of  allotment — ^In  fact,  it  is  silent  as  to  wheth- 
er or  not  one  was  ever  Issued.  The  record, 
however,  does  show  that  the  land  In  con- 
troversy was  selected,  and  filed  on,  on  April 
21,  1899,  and  that  the  deceased  allottee  was 
In  pos8e8Sl<Hi  thereof  at  the  time  of  her  death. 

The  piainticrs  claim  title  to  an  undivid- 
ed one-half  Interest  in  the  land  In  controver- 
sy, through  conveyances  from  Tom  Grayson 
and  Bill  Grayson,  father  and  brother,  re- 
spectively, of  the  deceased  allottee.  They 
insist  that  chapter  49  of  Mansfield's  Digest 
of  the  Laws  of  Arkansas  controls  as  to  the 
descent  and  distribution  of  said  lands,  and 
that  by  reason  thereof  they  are  the  owners 
of  an  undivided  one-half  Interest  therein. 
The  defendant  Rose  Grayson,  the  mother  of 
the  deceased  allottee,  claims  that  the  law  of 
descent  and  distribution  of  the  Greek  N«tl(Hi 
controls,  and  that  therefore  she  la  entitled 
to  the  entire  allotment. 

The  sole  and  only  question  presented  is 
whether  or  not  the  Creek  law  of  descent  and 
distribution,  or  the  Arkansas  law  of  descent 


and  dlstrlbutl<m,  controls  the  devolution  of 
the  estate.  The  deceased  allottee  selected, 
filed  upcw,  and  was  in  possession  of  the  land 
in  controversy,  at  tlie  time  of  her  death  In 
June,  1899,  under  section  11  of  the  act  of 
Congress  approved  June  28,  1898  (30  Stat 
405.  c.  617),  known  as  the  Curtis  Act  She 
died  before  the  adoption  of  the  Original  Creek 
Agreement  (Act  of  Congress  approved  March 
1,  1901,  c  676,  31  Stat.  861).  At  the  time  of 
her  death  she  had  no  title  to  this  allotment 
Sanders  v.  Sanders  et  aL»  28  Okl.  50,  117 
Pae.  338 ;  Barnett  t.  Way,  29  Okl.  780,  110 
Pae.  418.  She  was  IMng  on  April  1,  1899, 
and,  having  selected  and  filed  on  the  land 
In  controversy  prior  to  her  death,  and  being 
in  possession  thereof  at  the  time  at  her  death, 
the  same  was  allotted  to  her  belrs  according 
to  the  law  of  descent  and  distribution  of  the 
Creek  Nation,  as  provided  in  paragraph  2, 
section  28,  of  said  act,  which  Is  as  follows: 

"All  dtlsens  who  were  living  on  the  first  day 
of  April,  eighteen  hundred  and  ninety-nine,  en- 
titled to  be  enrolled  under  section  twenty-one  of 
the  act  of  Coogress  approved  Jane  twenty- 
eight,  eighteen  hundred  and  nine^-elght,  en- 
titled *An  act  for  the  proteHlon  of  the  people 
of  the  Indian  Territory,  and  for  other  purposes,* 
shall  be  placed  upon  the  rolls  to  be  made  by 
Bald  commission  under  said  act  of  Congress,  and 
if  any  such  citizen  has  died  since  that  time,  or 
may  hereafter  die,  before  receiving  his  allotment 
of  lands  and  distributive  iriiare  oi  all  the  funds 
of  the  tribe,  the  lands  and  money  to  which  he 
would  be  entitled.  If  living,  shall  descend  to  his 
heirs  according  to  the  laws  of  descent  and  di»! 
tribntion  of  the  Creek  Nation,  and  be  allotted 
and  distilbuted  to  them  accordingly." 

See  SandeiB  r.  Sanders  et  aL,  supra ;  Bar- 
nett v.  Way,  anpra;  Morley  t.  FeweU,  82 
Okl.  462,  122  Paa  700;  Sbellenba^r  t. 
FeweU,  84  Okl.  70,  124  Pae.  617;  Dtvlne  t. 
Harmon  et  al.,  SO  OU.  820,  121  Fac.  210; 
De  Graffenrled  et  al.  T.  Iowa  l4ind  &  Troat 
Co.,  20  OU.  687,  05  Pac.  624 ;  BUby  r.  Brown 
et  al.,  34  Okl  788,  126  Pac.  1024;  Hooks  r. 
Kennard,  28  Okl.  457,  114  Pac.  744;  Wood- 
ward et  aL  T.  De  OrafCmrled,  86  Okl  81«  131 
Pac  162. 

In  the  case  of  Sandexa  T.  Sanders  et  aL, 
supra,  this  court,  speakins  tbrougb  Mr.  Jm- 
tloe  Turner,  announced  this  nile: 

"The  allotment  of  a  ciUxen  of  the  Creek  Na- 
tion, set  apart  to  her  under  an  act  of  Congress 
approved  June  28,  1898,  who  dies  In  iKiasessioD 
thereof  prior  to  an  act  of  Congress  approved 
March  1,  1901,  without  recdvins  her  certificate 
of  allotment  therefor,  is  distributable  to  her 
heirs  under  patent  therefor  to  them  subsequent- 
ly issued  according  to  the  laws  of  descent  and 
distribution  of  the  Creek  Nation  as  provided  In 
sections  6  and  7  of  the  act  last  aforesaid." 

Commissioner  Rosser,  speaking  for  this 
court,  in  the  case  of  Woodward  et  al.  v.  De 
Graffenrled,  supra,  discussing  a  similar  ques- 
tion, said: 

"Whore  a  woman  enrolled  as  a  Creek  freed - 
man  selected  an  allotment  under  the  provisions 
of  section  11  of  the  Curtis  Bill  (Act  June  28, 
1898.  c.  517,  30  Stat  497),  and  died  before  the 
adoption  of  the  Original  Creek  Treaty  (Act 
March  1,  1901,  c  676,  81  Stat  861),  and  the 
land  so  selected  was  allotted  to  her  heirs  after 
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ber  death,  the  Greek  law  of  descent  and  distri- 
Iration  governs  the  descent  of  the  land,  and  the 
Arkansas  law  of  dssoent  and  distribution  does 
not  appljr." 

The  record  clearly  shows  that  the  land  In 
controversy  was  selected  and  filed  upon  by 
said  deceased  allottee  during  her  lifetime, 
and  that  she  was  In  poeseaston  thereof  at 
the  time  of  her  death,  under  section  U  of 
the  Curtis  Act,  and  that  said  land  was  al- 
lotted imder  the  act  of  Congress  approved 
March  1,  1901,  ratifying  the  Original  Creek 
Agreement,  and  we  tberefwe  hold  that  the 
law  of  descent  and  dlstribntlon  of  the  Creek 
Nation  controls. 

Counsel  for  the  respective  parties  having 
conceded,  In  their  briefis,  that  the  Judgment 
of  the  trial  court  should  be  affirmed,  if  the 
Creek  law  of  descent  and*  dlstrtbnticm  con- 
trols, we  therefore  recommend  that  the  Judg- 
ment of  the  trial  court  be  affirmed. 

FBR  CITRIAM.  Adopted  In  whole. 


LEVT  et  al.  t.  GROSS.   (No.  4232.) 
(Sopieme  Coort  of  Oklahoma.   Bfay  26,  1915.) 

(BpUttlnu  hy  tht  Oomrt.) 

1.  Bbokebs  «=367— Bioht  to  Gonassioir— 

DUAZ.  AOBNCT. 

A  broker,  acting  for  both  parties  in  effect- 
ing a  deal,  can  recover  compensation  from  nei- 
ther, unless  his  douUe  emploTment  was  known 
md  assented  to  by  both  parues  to  the  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  62-54 ;  Dec.  Dig.  «=>e7.] 

2.  APPEAL  AHU  ERBOB  «So1066— GbOUNU  TOB 
RbvEBSAL— lNSTBUCnON&— I BSUM. 

An  inatructioQ  upon  a  material  issue,  not 
raised  by  the  pleadings.  Is  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4220;  Dec.  Dig.  «=»10e6.] 

Commissioners'  Opinion,  Division  No.  1. 
Grror  from  District  Gonr^  OUahoma  Goan- 
ty;  W.  B.  Taylor,  Judge. 

AdSoa  by  Sam  T.«vy  and  another,  doll^ 
business  as  Levy  Bros.,  against  F.  A.  Gross. 
Judgment  fOr  defendant,  and  plaintilh  bring 
error.  Beversed  and  remanded. 

This  Is  an  action,  instltnted  by  Sam  Levy 
and  Leon  Levy,  doing  hualnesa  as  Levy  Bros., 
plaintiffs  In  error,  beretuafter  called  plain- 
tiffs, against  F.  A.  Gross,  defendant  In  error, 
hereinafter  called  defendant,  upon  a  written 
obligation  for  $1,000  for  the  services  of  plain- 
tiffs In  secortng  a  lease  to  defendant  from 
A  M.  Barber  of  certala  lots  in  Oklahoma 
City,  named  in  said  lease,  and  specifying 
that  said  $1,000  was  to  be  deducted  from  the 
anoant  of  cash  that  was  deposited  by  de- 
fendant with  said  Barber  to  secure  the  per- 
fwmanoe  of  the  covenants  of  the  lease  on 
the  part  ot  defendant  The  evidence  in  the 
owe,  so  far  as  we  deem  necessary  to  consider 
the  same.  Is  that  plaintiffs  are  real  estate 
ifents,  doing  business  in  Oklahoma  City,  and 
were  employed  to  secure  for  said  defendant 


the  lease  of  said  lots  named  In  said  writing. 
Then  were  admlraions  by  plaintiffs,  to  the 
effect  that  they  received  from  said  Barber 
the  sum  of  11,000  as  a  commission  for  secur- 
ing said  lease,  on  the  iwrt  of  said  Barber, 
and  that  plaintiffs  did  not  inform  defendant 
they  had,  or  were  to  receive,  said  commission 
fmn  said  Barber  for  negotiating  said  deaL 
That  tlie  plaintiffs  received  said  ctnnmission 
from  Barber  for  making  said  lease  by  and 
between  the  defendant  and  said  Barber  was 
not  pleaded  in  any  manner  by  defendant. 
The  court,  among  other  instractlons,  instruct- 
ed the  Jury  as  follows: 

"(5)  Tou  are  Instructed  that  under  the  laws  of 
the  state  of  Oklahoma  a  real  estate  agent  can- 
not represent  both  parties  to  a  transaction  and 
cannot  collect  commission  from  both  parties 
to  the  transaction,  unless  he  so  acts  with  the 
knowledge  and  consent  of  both  parties,  and  if 
in  this  case  you  believe  from  the  evidence  by  a 

Sreponderance  thereof  that  the  defendant,  F.  A. 
iroBS,  did  not  know,  at  the  time  be  signed  the 
instrument  or  obligaaon  sued  on,  tliat  the  plain- 
tiffs. Levy  Bros.,  were  to  receive,  or  had  re- 
ceived, a  commission  from  one  Barber  for  pro- 
curing the  contracts  with  the  defendant,  then 
and  in  that  event  your  verdict  should  be  for 
the  defendant** 

Plaintiffs  dply  eaaeenteA  to  tJ&e  glTing  of 
said  iDstmctiOQ.  The  Jury  found  to  favw  of 
defendant,  Plalndfta,  within  the  time  re- 
quired by  law,  filed  a  motion  for  new  trial. 
which  motion  was  overmled,  and  Judgment 
entered  In  acondanee  with  the  finding  ot 
the  Jury.  From  this  Judgment  this  appeal 
Is  prosecuted. 

Warren  K.  Snyder,  of  Oklahoma  City,  for 
plaintiffs  in  error.  J.  S.  Boss  and  Herbert 
M.  Peck,  both  of  Oklahoma  Cl^»  for  defend- 
ant In  error, 

COLLIEB,  a  (after  stating  the  facts  as 
above).  [1]  Charge  nombwed  above  qtnot- 
ed,  correctly  states  the  law,  whwe,  as  in  this 
case,  it  appears  that  the  brokers  were  diarg- 
ed  with  duties  whldi  required  the  exerdse 
of  their  discretion.  A  real  estate  agent, 
receives  a  commission  from  both  the  lessor 
and  Ute  lessee  €t  a  real  estate  lease,  must 
prove  that  such  relation  was  known  1^  both 
parties,  and  that  they  both  assented  thereto. 
Skirvin  v.  Gardner  et  aL,  86  OU.  61S,  129 
Pac.  729. 

"A  broker,  acting  for  both  parties  In  effecting 
an  exchange  of  property,  can  recover  compensa- 
tion from  neither,  aniess  his  double  employment 
was  known  and  assented  to  by  both."  Walker 
V.  Osgood,  98  Mass.  348,  93  Am.  Dec.  168. 

One  cannot  act  as  agent  for  both  seller 
and  purchaser,  unless  both  know  of  and 
assent  to  his  undertaking,  and  receive  com- 
pensation from  both.  Holcomb  v.  Weaver, 
136  Mass.  265 ;  Byrd  v.  Hughes,  84  lU.  174. 
26  Am.  Rep.  442;  Atlee  v.  Fink,  75  Mo.  100, 
42  Am.  Rep.  385;  Scrlbner  v.  Collar,  40  Mich. 
375,  29  Am.  Rep.  641.  Plaintiffs  herein  are 
real  estate  brokers,  and  attempted  to  serve 
two  masters  in  one  transaction.  There  is  the 
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highest  authority  for  saying  "that  tbb  can- 
not be  done."    Matthew,  6:24. 

[2]  But  defendaot  did  not  plead  that  plaln- 
tilTs,  unknown  to  him,  were  also  to  be  paid  a 
commission  by  the  lessor,  or  that  he  assented 
thereto,  and  the  court  committed  reversible 
error  In  giving  said  Instruction  numbered  6. 

In  Chambers  v.  Van  Wagner,  32  OkL  774. 
123  Pac.  1117,  this  court  held: 

"An  instructioD  upon  a  material  lasue,  not 
raised  by  the  pleadings,  when  excepted  to,  is 
reversible  error. ' 

See.  also,  American  Jobbing  Association  t. 
James,  24  OkL  460,  103  Pac.  670. 

Inasmuch  as  the  giving  of  charge  number- 
ed S  was  reversible  error,  it  is  not  thought 
necessary  to  consider  the  other  assignments 
of  error  presented,  and  hence  same  will  not 
be  considered. 

For  the  error  pointed  out,  this  case  should 
be  reversed  and  remanded. 

PER  CURIAM.   Adopted  In  whol& 


WIMBERLT  V.  WiySTOCK  et  aL 
(No.  8724.) 

(Supreme  Coart  of  Oklahoma.  May  20,  1915.) 

(8vllal>u$  Itp  the  Court.) 

1.  fbatidnlekt  conveyances  «=3l01— coh- 
vetanck  of  iiakd  —  relations  —  fsoot  of 
Fbaud. 

in  a  suit  in  equity,  attacking  a  conveyance 
of  lands  as  fraudulent  against  creditors,  the 
fact  X^aX  the  parties, to  the  conveyance  are  re- 
lated by  blood  or  marriage  does  not,  of  itself, 
establish  fraud  in  such  transfer;  but  such  fact 
of  relationship  may  be  considered  In  connection 
with  other  evidence,  tending  to  impeach  the 
transaction ;  and  in  such  case,  especially  if  be- 
tween near  relations,  who  are  members  of  the 
same  household,  the  transactloa's  will  be  given 
much  closer  scrutiny  than  if  between  strangers. 

{EA.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent '  I>ig.  S  ^29 ;  Dec.  Dig. 
101.] 

2.  Fbauduu:nt  Conveyances  <©=> 29 5— Con- 
veyance OF  Land— Fbaud  or  Cbbditobs— 
Scope  of  Fboof. 

in .  such  cases,  it  Is  often  impossible  to 
prove  actual  fraud  and  collusion  between  the 
parties  to  the  conveyance,  when  attacked  by 
Uilrd  persons,  by  direct  and  positive  evidence; 
and  the  attacking  par)?  is  often  compelled, 
through  the  inherent  necessities  of  tbe  situation, 
to  rely  upon  presumptive  evidence,  growing  out 
of  indicia  and  badges  of  fraud,  developed  by  tbe 
circumstauces  attending  the  transaction;  and 
therefore,  the  range  of  inquiry  In  such  cases 
must  necessarily  be  very  extensive,  and  bring 
within  its  scope  all  the  circumstances  bearing 
upon  the  question. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i%  807-875 ;  Dec.  Dig. 

3.  Appeal  and  Ebbob  «=3ll75->DKCiBion. 

In  a  case,  purely  of  equity  cognizance, 
where  the  parties  are  not  entitled  to  a  jury, 
this  court  has,  on  appeal,  the  power  to  go  into 
and  examine  the  evidence;  and  when  the  judg- 
ment of  the  trial  court  is  clearly  against  tbe 
weight  of  same,  render,  or  cause  to  be  rendered, 


such  Judgment  as  the  trial  court  ihodld  have 

rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4573-46iB7;  Dec  Dig.  «s> 
1175.1 

Commissioners'  Opinion.  Division  Na  1. 
Error  from  District  Gcmxt,  Garter  Gonnty; 
S.  H.  Russell,  Judge. 

Action  by  W.  H.  Wlmberly,  as  trustee  In 
bankruptcy  of  the  Baltimore  Mercantne 
Cmupany,  against  R.  M.  Wlnstock  and  anoth- 
er. Judgment  for  defendants,  and  plaintiff 
brings  error.   Reversed  and  remanded. 

A.  C.  Cruce,  M.  K.  Cruce.  S.  T.  Bledsoe, 
and  Samuel  W.  Hayes,  all  of  Oklahoma  City, 
for  plaintiff  in  error.  J.  B.  Moore  and  J.  A. 
Baas,  both  of  Ardmore,  for  defendants  in  er- 
ror. 

BREWER,  C.  This  suit  was  brought  by 
W.  H.  Wlmberly,  as  trustee  in  bankruptcy  of 
the  Baltimore  Mercantile  Company,  against 
R.  M.  Wlnstock  and  R.  U  Wlnstock.  The 
Baltimore  Mercantile  Company  was  a  trade- 
name for  a  copartnership,  composed  of  I.  EE. 
Wlnstock,  Sol  L.  Wlnstock,  and  Mrs.  A.  B. 
Levlne,  who  are  brothers  and  sisters  respec- 
tively of  the  defendants. 

The  purpose  of  the  suit  was  to  cancel  a 
certain  deed,  executed  by  two  of  the  partners 
of  the  bankrupt  firm  to  their  sisters,  the  de- 
fendants, on  May  22.  1900,  and  which  con- 
veyed to  said  defendants  certain  farming 
lands,  situated  in  Carter  and  Marshall  coun- 
ties. It  is  alleged  that  said  lands,  while 
standing  In  the  name  of  I.  H.  and  Sol  L. 
Wlnstock,  were  In  fact  the  property  of  said 
bankrupt  firm,  and  that  at  the  time  the  deed 
was  'made,  the  firm  and  the  bankrupt  part- 
ners were  Insolvent ;  and  that  the  deed  was 
without  consideration,  and  was  made  with 
tbe  intent  to  hinder,  delay,  and  defraud  the 
creditors  of  the  bankrupts;  that  Just  prior 
to  making  the  deed,  the  two  brothers  entered 
into  collusion  with  the  defendants,  for  the 
purpose  of  cheating  the  creditors  of  the  Bal- 
timore Mercantile  Company,  and  to  that  end, 
sent  money  belonging  to  the  firm,  which  was 
in  business  at  Ardmore,  to  the  defendants, 
who  resided  in  New  York  City,  for  the  pur- 
pose of  being  used  by  defendants  In  paying 
for  the  lands;  that  the  transaction  was  a 
scheme  upon  the  part  of  the  bankrupt  broth- 
ers and  Mrs.  Levlne,  in  connection  with  their 
New  York  sisters,  the  defendants,  that  the 
money  should  be  furnished  from  the  business 
at  Ardmore  for  the  purpose  of  being  deposit- 
ed In  New  Tork  in  the  name  of  the  defend- 
ants, so  that  they  could  execute  their  checks 
against  it  back  to  the  brothers  for  the  con- 
sideration named  In  the  deed;  the  intention 
and  purpose  being  for  the  sisters  in  New 
York  to  hold  the  property  in  trust  for  the 
later  use  and  benefit  of  the  bankrupts,  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding the  credit<m 

The  cause  was-  tried  In  the  district  court 


^s>For  other  caaai  see  uune  topic  and  KET-NUHBBB  in  all  Kay-Numbarad  Dlgoata  and  ladaxaa. 
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to  a  Jury,  anA  at  the  coacliMton  of  oM  the 
evidence,  the  court,  upon  motion  of  defend- 
ants, Instructed  the  jury  to  return  a  verdict 
In  their  favor.  This  was  done,  and  Judgment 
entered  on  the  verdict,  that  defendants  go 
hence  with  their  costs.  From  this  judgment 
the  plaintiff  below  brings  this  appeal  by  pe- 
tition in  error  and  case-made  duly  certified. 

[1,  2]  The  only  question  urged  by  the  plain- 
tiff in  error  Is,  that  the  court  committed  er- 
ror in  instructing  the  Jury  to  return  a  ver- 
dict in  favor  of  the  defendants.  To  show 
this,  the  brief  is  largely  devoted  to  a  care- 
ful summary  of  the  evidence,  which  It  is 
claimed  not  only  shows  that  there  was  suh- 
stantlal  evidence  tending  to  show  that  the 
transfer  <tf  the  land  was  fraudulent,  without 
any  real  consideration — a  mere  pretense  and 
sham — but  tliat  It  abundantly  shows  this 
fact,  when  properly  studied  and  analyzed. 
We  have  examined  the  evidence,  and  there  is 
DO  doubt  but  that  there  was  evidence  in  the 
case,  tending  strongly  to  impeach  the  trans- 
action, through  which  the  two  members  of 
the  bankrupt  firm  passed  the  title  to  these 
lands  to  their  two  sisters,  who  were  memtwrs 
of  the  immediate  household  of  one  of  the 
grantors.  The  story  of  the  sisters  as  to  how 
they  came  possessed  of  and  bandied  the  $5,- 
000  they  claim  to  have  paid  for  the  land,  by 
carrying  it  about  In  currency  for  seven  or 
eight  years,  from  city  to  city,  when  they 
would  put  It  in  safe^  boxes,  without  making 
a  deposit  in  a  bank,  until  they  wanted  to 
pay  their  brothers  for  the  land,  when  they 
transferred  the  currency,  in  various  sums, 
from  their  deposit  box  to  the  bank,  making 
two  trips  for  this  purpose  In  one  day,  Is  a 
most  remarkable,  or  at  least,  a  very  unusual 
thing.  The  proof,  too,  that  just  prior  to  the 
payment  of  f2,000  of  the  purchase  price,  and 
during  about  six  weeks  just  prior  to  the  bank- 
rnptcy,  there  passed  from  members  of  the 
bankmpt  firm  to  the  defendants  a  great  many 
registered  letters,  is  strongly  s^rniflcant 
During  the  mootb  of  December,  there  was  an 
average  of  about  am  letter  a  day,  End  on  at 
least  four  dlflterent  days,  two  registered  let- 
ters were  smt  them  from  t^e  bankrupts. 
Further,  it  la  shown  th^  the  deed  was  exe- 
cuted and  recorded  weeks  betxtre  defendants 
dalm  to  have  made  the  trade  and  paid  for 
the  land,  whidi  neither  of  fbem  had  ever 
seen  nor  knew  anything  about,  either  as  to 
qnantlty,  qnaltty,  or  valne.  One  of  the  de- 
fendants says  she  did  not  know  whether  Qie 
property  was  a  farm,  or  city  property.  She 
ifirmn  to  hsTe  thought  It  to  be  the  latter. 
Tboe  are  also  many  other  sl^flcant  dr- 
cumstanceff,  not  necessary  to  mention,  as  we 
think  there  should  be  a  new  trial  ordered. 

But  defendants  In  error  now  say  tliat  this 
Is  purely  a  ease  ci  equity  cognizance,  and 
that  as  a  verdict  ct  the  Jnry  would  have  been 
«dy  advlsin-y,  that  we  i^ould  treat  the  Judg- 
ment TSDdered  on  the  verdict  as  a  decision 
«(  a  diancellOT  npcn  all  the  evidence.  This 
Is  an  equity  case;  it  is  not  a  suit  for  **tlLe 
'recovery  of  moier,  or  Q>eclflc  z«al  or  per^ 


sraial  property,**  within  the  purview  of  sec- 
tion 4903.  Rev.  Laws  1910.  To  be  sure,  its 
purpose  was  to  recover  these  lands,  as  assets 
of  the  estate,  but  this  was  to  be  effectuated 
through  an  equitable  decree,  declaring  the 
title  holders  to  be  holding  as  trustees,  etc. 

Our  views  of  the  evidence,  and  the  natural 
and  legitimate  Inferences  and  deductions  to 
be  drawn  from  It,  are  so  at  variance  with 
the  views  of  the  trial  court,  as  evidenced  in 
the  direction  to  the  jury,  that  we  are  led  to 
believe  that  the  trial  judge  must  have  been 
laboring  at  the  time  under  a  misapprehension 
of  the  rules  of  equity,  or  of  evidence,  applica- 
ble to  a  case  of  this  nature,  and  therefore  er- 
roneously concluded  that  because  the  plaln- 
hs  could  produce  no  witness  who  could,  from 
actual  knowledge,  testify  that  there  was  col- 
lusion between  the  parties,  and  fraud  In  the 
sale,  that  he  had  failed  In  his  proof.  This 
court  has,  In  Brooks  v.  Garner,  20  OkL  236, 
&4  Pac.  694,  well  said: 

"This  suit  is  one  to  declare  a  constructive 
trust.  The  facts  growing  out  of  legal  and  ac- 
tual fraud  and.  as  usual,  the  evidence  thereof 
are  largely  is  the  breasts  of  the  parties  perpe* 
tratlog  it.  This  condition  is  particularly  true 
in  cases  where  the  questiou  of  good  faith  is  in- 
volved. The  plaintiff,  by  reason  of  this  inher- 
ent situatioD,  lacks  the  power  of  delving  into  the 
minds  of  the  parties  and  drawing  forth  physi- 
cal evidence  of  the  evil  motives  of  bis  adversa- 
ries; and  he  is  thereby  driven  to  the  necessity 
of  establishing  it  hy  circumstantial  evidence, 
and  by  proving  the  acts  which  are  known  In 
law  as  badges  of  fraud.  Speaking  on  tbis  sub- 
ject. Mr.  Wait  (Fraudulent  Conveyances,  S  225} 
says :  'Badges  of  fraud  are  suspicioue  circum- 
stances that  overhang  a  transaction,  or  appear 
on  the  face  of  the  papers.  The  possible  indicia 
of  fraud  are  so  numeroos  that  no  court  could 
pretend  to  anticipate  and  catalogue  them.  A 
single  one  may  stamp  the  transaction  as  fraud- 
ulent, and,  when  several  are  found  in  combina- 
tion, strong  and  clear  evidence  on  the  part  of 
the  upholder  of  the  transaction  will  be  required 
to  repel  the  conclusion  of  fraud.* 

"In  the  case  of  King  v.  Moon.  42  Mo.  051- 
5&4,  the  court  says:  'While  the  law  will  not 
imply  or  presume  fraud,  yet  common  experience 
teaches  that  it  is  seldom  that  any  direct  or  pos- 
itive proof  can  be  obtained  In  resard  to  any 
given  transaction,  no  matter  how  fraudulent  it 
may  be.  Fraud,  in  common  with  the  highest 
crimes  known  to  law,  Is  commonly  made  out  by 
circumstantial  or  presumptive  evidence.  The 
very  charge  implies  color  and  disguise,  to  be 
dissipated  by  indicia  alone.  Per  Cowen,  J., 
Waterbury  v.  Stnrtevant,  18  Wend.  (K. 
853.  Fraud  may  be  presumed  in  equity,  but 
must  be  proved  at  law.  Therefore  courts  of 
equity.  It  is  said,  will  act  upon  circumstances 
as  indicating  fraud  which  courts  of  law  would 
not  deem  satisfactory  proofs;  or,  in  other 
words,  will  grant  relief  uiwn  the  ground  of 
fraud  established  by  presumptive  evidence, 
which  evidence  courts  (tf  law  would  not  always 
deem  sufficient  to  justify  a  verdict.  Jackson  v. 
King,  4  Cow.  (N.  Y.)  207.  15  Am.  Dec.  354 ; 
1  Story,  Eq,  Jur.  arts.  196-193,  and  cases  cit- 
ed ;  3  Greenl.  Ev.  art.  254.  The  range  of  in- 
quiry in  the  lnveBtigati(Hi  must  necessarily  be 
very  extensive,  and  bring  within  its  scope  all 
the  circumstances  bearing  upon  the  question.' 

"In  the  case  of  McDaniels  v.  Perkins,  64 
Iowa,  174.  19  N.  W.  902,  the  court  says:  ^The 
members  of  this  court  have  all  read  the  evidence 
separately,  and  have  reached  the  conclusion 
that  the  plalntlfTs  allegations  are  sustained. 
WhUs  no  one  fact  is  proven  which,  taken  by  i^ 
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BtM,  wonld  necwarily  show  fraud,  yet  we  can- 
not divest  oanelveB  of  tbe  Impression  that  a 
fraudulent  result  was  intended,  when  we  look 
at  the  case  as  a  whole.'  " 

Note  the  expression  in  King  v.  Moon,  sn- 
pra: 

"Fraud  may  be  presumed  In  equity,  but  most 
be  proved  at  law." 

The  court  and  counsel  were  trying  this 
case  as  a  law  case,  and  the  error  as  to  the 
nature  of  the  case  is  very  probably  the  rea- 
son for  the  error  as  to  the  probative  effect 
of  the  evidence,  and  therefore,  of  the  Instruc- 
tion to  And  for  defendants. 

It  may  also  be  quite  pertinent  to  call  at- 
tention to  the  general  rales  applied  to  the 
construction  of  conveyances  between  near 
relatives,  which  is  quite  fully  stated  in  20 
Cyc.  601,  as  follows: 

"The  fact  that  the  parties  to  a  conveyance 
are  related  to  each  otiier,  either  by  blood  or 
marriage,  does  not  of  itself  establish  fraud  in 
the  transfer ;  but  the  fact  of  relationabip  may 
property  be  considered  in  connection  with  oth- 
er evidence  tending  to  Impeach  the  transaction. 
In  some  states  it  Is  held  that  the  transaction 
will  be  more  closely  scrutinized  than  if  it  were 
between  straneers,  and  that  it  may  be  shown  to 
be  fraudulent  b^  less  proof  than  in  cases  where 
such  relationship  does  not  exist;  and  that  the 

Earty  claiming  the  benefit  of  such  transaction 
1  hud  to  a  fuller  and  stricter  proof  of  its  jus' 
tice,  and  the  fairness  of  the  transaction,  after 
it  is  shown  to  be  prima  facie  fraudulent,  than 
would  otherwise  be  required.  If  a  fair  price 
Is  paid,  the  transaction  will  not  be  held  fraud- 
ulent merely  because  the  parties  are  related  to 
each  other;  but  the  conveyance  will  be  looked 
on  with  suspicion  where  the  zrantor  is  heavily 
iudebted  and  the  conveyance  is  of  all  his  prop- 
erty. If  the  consideration  is  fictitious  and  the 
conveyance  is  made  when  the  grantor  is  in- 
solvent, the  conveyance  will  be  set  aside.  If 
the  consideration  is  inadequate,  the  sale  will 
be  deemed  fraudulent  where  the  seller  is  heav- 
ily Indebted  and  the  sale  Is  attended  with  sus- 
picious circumstances,  such  as  the  fact  that 
the  transferee  is  possessed  of  no  means,  the  fact 
that  the  sale  is  one  of  lone  credit,  the  fact  that 
there  is  do  reasonable  apparent  motive  for  the 
purchase,  the  fact  that  the  seller  takes  an  ac- 
tive interest  in  the  property  and  business  after 
its  transfer,  the  fact  that  the  parties  cannot 
explain  how  the  indebtedness  with  the  grantee 
arose  and  how  the  amount  claimed  is  made  up, 
or  the  fact  that  the  consideration  is  an  unse- 
cured note  of  the  grantee  who  is  Insolvent,"  etc 

[3]  But,  it  Is  answered,  the  judgment  of 
tbe  court,  finding  for  defendant,  had  evidence 
to  support  it,  and  therefore  tills  court  can- 
not go  into  the  record,  further  than  to  ascer- 
tain this  fact.  That  would  be  true,  If  this 
was  a  law  case,  one  which  must  be  tried  to  a 
Jury,  unless  the  right  Is  waived ;  but  de- 
fendants have  convinced  us,  and  we  have 
held,  that  it  is  not  Therefore,  being  purely 
an  equity  case,  we  would  have  the  right  to 
go  Into  and  weigh  tbe  evidence,  and  reverse 
the  Judgment  of  the  trial  court,  if,  upon  a 
consideration  of  all  the  evidence,  it  Is  made 
dear  that  the  Judgment  was  contrary  to  the 
weight  of  the  evidence.  On  this  i>olDt,  this 
court,  In  Schook  v.  Fish,  144  Pac  584,  dis- 
cusses tbe  statutes  in  the  light  of  tbe  con- 


stitutional proTlston,  and  annonnoee  tbe  fol- 
lowing rale: 

"  *  •  *  The  true  rule,  and  which  should  be 
recognized  by  this  court,  is,  in  all  cases  which 
were  cognizable  only  In  a  court  of  chancery,  it 
is  the  duty  of  this  court  to  consider  tbe  whole 
record,  to  wei^h  the  evidence,  and,  wlien  the 
judgment  of  the  trial  court  is  clearly  against 
tbe  weight  of  tbe  evidence,  render  or  cause  to 
be  rendered  such  judgment  as  the  trial  court 
should  have  rendered." 

Under  the  antbority  of  the  above  case,  we 
ml^t  go  Into  the  erideace  here  and  decide 
on  its  weight,  and  render  a  proper  decree; 
but  we  do  not  feel  that  It  would  be  exactly 
right  to  do  so^  for  tbe  reason  that  as  the 
court  tried  the  case  as  at  law.  It  may  be  that 
all  the  proof  allowable  Is  eooity  has  not 
been  developed. 

We  are  therefore  of  the  opinion  that  the 
cause  should  he  reversed  and  remanded  tor 
a  new  trial  on  the  merits. 

PHB  OUBIAIL  Adopted  In  wholflk 


STATE  ex  rd.  MOSE  et  aL  v.  DISTRICT 
COUET  OF  MARSHALL  COUNTY 
et  aL    (No.  7167.) 
(Snprema  Court  of  Oklahoma.   May  25,  1015^ 

(Bytlahut  hy  the  Oourt) 

L  Prohibition  ^»3  — Bight  to  HnixnT— 
Existence  of  OaoiNAET  Rbmedt. 

Prohibition,  being  an  extraordinafT  rem- 
edy, cannot  be  resorted  to  when  ordinary  and 
usual  remedies  provided  by  law  are  available. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  9S  4-19;   I>ec  Dig.  «=»3.] 

2.  Prohibition  ®=^3— Gbounds  fob  Remedy. 

The  writ  will  not  be  awarded  on  account 
of  inconvenience,  expense,  or  delay,  nor  for  the 
reason  that  the  applicants  nay  not  be  able  to 
secure  a  supersedeas  bond. 

[Ed.  Note.— For  other  cases,  see  Prohibition^ 
Cent.  Dig.  SS  4-19;   Dec.  Dig.  «=93.] 

3.  Appejx  and  Kbror  «=>460— Bianr  or  Ap- 
peal— Supersedeas  Bond. 

Tbe  right  of  appeal  does  not  depend  upon 
the  giving  of  a  supersedeas  bond,  as  tbe  only 
object  and  effect  of  such  bond  is  to  stay  execu- 
tion, and  if  the  decree  of  partition  should  be 
without  authority,  and  not  within  tbe  jurisdio 
tion  of  the  court,  it  would  be  void. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2217-^12&,  22%  2246; 
Dec  Dig.  «=»460.] 

4.  PBOHIBinON   «=>3— RZQBT  TO  Bembdt— • 
Remedt  bt  Appeal— Pabtition. 

This  is  an  original  application  for  a  writ 
of  prohibition,  directed  against  the  district 
court  of  Marshall  county  and  the  presfdlng 
judge  of  that  district,  seeking  to  prevent  said 
court  and  judge  from  entering  a  decree  parti- 
tioning certain  real  estate,  known  as  restricted 
Indian  allotment  lands,  belonging  to  full-blood 
Mississippi  Choctaw  Indians,  by  inheritance,  as 
heirs  of  their  mother,  who  was  also  a  full-blood 
Mississippi  Choctaw  Indian.  The  court  had  ju- 
risdiction of  the  parties  and  the  subject-matter. 
Held  that,  the  applicants  for  said  writ  having 
an  adequate  remedy  by  appeal  from  the  decree 
of  partition,  tbe  writ  should  be  denied. 

[Ed.  Note.— For  other  cases,  see  Prohihltioi^ 
Cent  Dig.  U  4-18;  Dec.  Dig.  «=»3.1 
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CoDuntakmers*  Qplnlan,  Dividffli  No.  4. 
Origiiial  ^ppllcatton  for  writ  of  probibitlon 
bjr  the  State,  on  the  relation  of  Jobn  Hoee 
and  otliera,  against  tbe  District  CJonrt  of  Mar- 
shall Goun^  and  Jesse  M.  Hatchett,  Judge 
of  the  Sixth  Judicial  District  and  of  the  said 
District  Court    Writ  denied- 

J.  B.  Moore,  of  Ardmore,  for  relators. 
Kennamer  &  Coaklej,  of  Madlll,  and  H.  A. 
Ledbetter,  of  Ardmore,  for  respondents. 

ROBBERTS,  C.  This  Is  an  original  action 
In  this  court,  In  which  tbe  plaintiff  seeks  to 
prohibit  the  district  court  of  Marshall  coun- 
tf,  and  the  presiding  Judge  of  said  district, 
bom  entering  an  order  partitioning  certain 
real  estate  belonging  to  full-blood  Mississip- 
pi Choctaw  Indians  by  inheritance  from  Lulu 
Uose,  dec&ised,  which  said  real  estate  was 
a  part  of  her  allotment,  and  conceded  by  all 
parties  herein  to  be  what  la  known  as  re* 
Btrlcted  Indian  land. 

The  original  application  for  writ  of  prohl- 
bitioo  was  filed  In  this  court  on  the  23d  day 
of  February,  ISJJS,  at  which  time  the  usual 
alternative  writ  was  Issued,  and  duly  served 
on  defendauts.  Since  then  an  amended  peti- 
tion has  been  filed,  which  Is  in  substance  as 
follows: 

".\ll  of  the  petitioners,  aa  ebown  by  tbe  final 
roils  of  the  Five  CiTilized  TribeSLsre  full-blood 
Misassippi  Choctaw  Indians.  They  are  the 
beira  of  Lulu  Mose,  deceased,  who  was  also  a 
fnll-blood  Uls^ssippi  Choctaw  Indian,  and  who 
died  some  time  during  the  year  1904,  in  that 
portion  of  the  state  now  embraced  in  Marshall 
couDtr;  that  she  left  two  other  minor  heirs, 
the  same  being  grandchildren,  who,  by  their 

Gardian,  sold  th^  Interest  in  the  allotment  of 
ilu  Mose  to  W.  0.  Campbell;  and  that  tbe 
ui(]  W.  C.  Campbell  now  claims,  by  virtoe  of 
said  conveyance,  an  undivided  one-sixth  V>Q 
iBterest  in  tliat  portion  of  the  allotment  of  Lulu 
Unse,  described  as  follows:  Lots  1  and  2,  E. 
%  of  the  N.  W.  ^  N.  W.  %  of  the  N.  E.  ^ 
of  the  S.  W.  H  of  section  7,  townehip  1  soath, 
range  5  east,  Marshall  county,  state  of  Okla- 
homa. The  said  purchaser.  W.  G.  Campbell,  in- 
stituted and  fikd  in  tbe  district  court  of  Mai^ 
ihall  county,  state  of  Ofclahotna,  his  petition,  In 
which  he  makea  the  petitioners  In  this  case  de- 
fendants, and  setting  up  in  said  petition  the 
lacts  as  hereinbefore  alleged,  and  seelis  thereby 
to  have  the  district  court  of  Marshall  county 
^tennine  the  interests  of  all  parties  in  said  lit- 
intka,  and,  after  determining  their  interest,  to 
ippoint  three  commissioners  to  make  the  par- 
Ution  of  said  lands,  to  apportion  tbe  cost,  at- 
torney fees,  and  other  expenses  which  may  oc- 
cur m  said  action  among  the  rarlout  parties ; 
that  tbe  petitioners  herein  filed  their  motion  to 
dismiss  said  canse  in  the  district  court,  on  the 
ITOQQds  that  the  court  had  no  jurisdiction,, 
vhicb  motion  was  overruled,  and  thereupon  the 
Hid  petitioners  herein,  defendants  in  the  court 
btlow,  filed  their  general  and  si}ecial  demurrer, 
■od  especially  attacked  the  juriBdiction  of  the 
court,  which  was  overruled.  Petitioners  aver 
that  die,  district  court  of  Marshal!  county  has 
M  jurisdiction  to  appoint  commissionerB  and 
decree  a  partition  of  said  real  estate,  for  the 
rtnmu  that  the  same  would  be  in  effect  a  convey- 
ince  of  the  interest  of  these  petitioners,  which 
interest  they  have  by  virtue  of  being  heirs  of 
udn  Hose,  deceased,  and  they  being  full-blood 
lodiana,  and  tbe  same  constituting  a  portion  of 
ber  allotment,  their  Interest  could  be  conveyed 
«nl7  by  the  approval  of  the  county  court  having 
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Jurisdiction  of  the  eettlemeat  of  the  estate  of 
the  deceased  allottee.  Lulu  Muso.  Petitioners 
further  aver  that,  they  and  each  of  them  being 
full-blood  Miasisappl  Choctaw  Indians,  they 
have  no  peraoaal  property  and  no  real  estate 
except  lands  which  are  inalienable,  and  are  not 
subject  to  he  incumbered  by  any  deed,  debt,  or 
obligation,  and  are  free  from  execution,  and  by 
reason  thereof  they  are  unable  to  make  a  super- 
sedeas bond,  or  cause  one  to  be  executed,  and, 
if  the  court  .should  partition  said  real  estate, 
their  interest  being  so  smaH,  and  their  title  to 
same  being -douded,  it  would  be  impossible  for 
them  to  sell  or  convey  the  same.  It  would  also 
deprive  them  of  the  use  and  occupancy  of  said 
premises  and  would  cause  a  great  and  irrepara- 
ble injury  to  said  petitioners." 

[1,4J  To  this  petition  the  respondents  filed 
a  general  demnrrer,  and  the  case  now  stands 
upon  tbat  demnrrer.  We  are  confronted  on 
the  outset  with  the  question  as  to  whether 
the  writ  of  prohibition  prayed  for  herein  is 
the  proper  remedy.  Counsel  for  regpcmdents 
do  not  touch  upon  tbat  matter  in  their  briefs, 
and  therefore  we  take  It  that  they  rest  their 
case  entirely  iipon  the  qaeetltm  of  the  Juris- 
dlctlm  and  power  of  the  strict  court  to 
proceed  with  the  decree  of  parUtlcm.  But 
as  this  Is  an  eztraordlnaiy  proceeding^  and 
a  power  that  should  be  cautiously  assumed 
and  used,  we  have  takoi  the  precaution  and 
responsibility  upon  auraelves  to  investigate 
the  subject,  lest  we  exercise  so  mandatory 
a  prerogative  without  complete  Jnstiflcatipn. 
As  stated  In  Cyc  vol.  32.  698: 

"A  writ  of  prohibition  is  a  prerogative  writ, 
to  be  used  with  great  caution  and  forbearance, 
for  tbe  furtherance  of  justice,  and  for  securing 
order  and  regularity  in  all  the  tribunals  where 
there  Is  no  otoer  regular  and  ordinary  remedy." 

The  usual  test  of  tbe  right  to  the  writ  is 
whether  the  inferior  court  has  Jurisdiction 
of  the  subject-matter.  As  stated  in  Oyc.  vol. 
32,  at  page  613: 

"Prohibition  will  not  issue  where  there  Is  an- 
other adequate  remedy  at  law  or  in  equity,  read- 
i^  available  to  the  applicant,  either  by  appeal, 
or  writ  of  error,  or  by  any  other  writ,  motion, 
or  proceeding  appropriate  to  the  relief." 

We  recognize  tbe  fact  that  the  Une  between 
an  adequate  and  Inadequate  remedy  is  often 
dim  and  uncertain,  and  depends  frequently 
upon  trend  of  mind  of  the  court  passing  up- 
on tbe  question,  and  always  very  largely  up- 
on the  facts  and  circumstances  of  the  case 
in  hand;  but  it  seems  that  this  court  has 
at  least  to  a  peat  ext^  settled  tbat  mat- 
ter, by  living  a  dear  definition  of  tbe  term 
"adequate  remedy  at  law,"  ao  f  ar  aa  It  ap- 
plies to  the  ri^t  to  obtain  or  issue  a  writ  of 
prohibition. 

[2]  In  Pioneer  TeL  &  Tel.  Oo.  T.  City  of 
Bartlesvllle,  27  Okl.  2\4,  111  Pac  214,  Ju- 
tlce  Williams,  speaking  for  tbe  court,  says: 

"Such  extraordinary  writ  will  not  be  awarded 
when  the  ordinary  and  usual  remedies  provided 
by  law,  such  aa  appeal,  writ  of  error,  certio- 
rari, or  other  modes  of  review  or  injunction, 
are  available.  *  *  *  There  is  no  general  rule 
by  wbicb  the  adequacy  or  inadequacy  of  a  rem- 
edy can  be  ascertained,  but  the  question  is  on* 
to  be  determined  upon  tbe  facts  of  each  partic- 
ular case.  Tbe  writ  will  not  be  issued  on  ac- 
count of  the  inconvenience,  expense  or  delay 
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of  other  remedies,  bat  will  be  granted  where  tbe 
remedy  available  is  InsutBcient  to  prevent  im- 
mediate  injury  or  hardship  to  the  party  com- 
plaining,  particularly  in  criminal  cases.  *  «  * 
It  appears  that  in  criminal  cases  neither  ap- 
peal, habeas  corpus,  nor  certiorari  will  be  a 
plain,  speedy,  or  adequate  remedy," 

In  Morrison  v.  Brown,  Judge,  et  al.,  26 
Okl.  201,  109  Pac.  237,  this  court  held: 

"Prohibition,  being  an  extraordiDery  writ, 
cannot  be  resorted  to  when  the  ordinair  and 
usual  remedies  provided  by  law  are  available." 

[3J  The  language  here  used  Is  plain  and 
cannot  be  mlsuuderstood.  If  the  applicant 
for  a  writ  of  prohibition  has  a  remedy  by 
appeal,  the  writ  will  not  Issue.  That  is  the 
settled  rule  and  doctrine  of  this  court  There 
Is  DO  question  but  what  an  appeal  from  a 
decree  of  partition  lies  from  the  district  court 
to  this  court,  nor  does  the  right  to  appeal 
depend  upon  the  giving  of  a  supersedeas 
bond.  The  object  and  effect  of  the  bond  la 
simply  to  stay  execution — nothing  more.  Be- 
sides, If  the  decree  of  partition  should  be 
without  authority  and  not  within  tbe  Jnria- 
dlcdon  of  the  court,  it  would  simply  be  a 
nullity  and  Told.  Tbe  purchaser  at  the  sher- 
iff's sale,  if  it  should  go  to  that  extent,  would 
have  notice  at  Uie  appeal,  and  therefore 
could  not  be  an  innocent  or  protected  pur- 
chaser. In  a  recent  case,  not  yet  officially 
published.  Justice  Hardy,  speaking  for  the 
court  upon  the  question  of  ttie  issuance  and 
use  of  the  writ  of  prohibition,  says: 

"It  Is  a  well-aettled  rule  in  this  state  that 
where  an  Inferior  court  has  jurisdiction  of  the 
subject-matter  and  of  the  parties,  and  where  an 
appeal  wilt  lie  from  tbe  order  or  judgiment  of 
the  court  in  said  cause  to  the  Supreme  Court, 
pending  which  appeal  such  order  may  be  super- 
seded, a  writ  of  prohibition  will  not  He,  even 
tboueh  such  court  may  make  an  erroneous  ap- 

glication  of  the  law  to  the  fncts  therein." 
^aiding  v.  Hudaon,  Judge  (No.  6690)  146  Pac 

"Tbe  writ  of  prohibition,  being  an  extraordi- 
nary writ,  cannot  be  resorted  to  when  the  ordi- 
nary and  usual  remedies  provided  by  law  may 
be  availed  of  by  the  party  complaining."  Mor- 
rison V.  Brown,  Jud^e.  26  Okl.  201,  109  Pac. 
237;  Hemdon  v.  Hammond,  Connty  Judge,  28 
Okl.  616,  115  Pac.  775:  Kx  parte  Oklahoma, 
220  U.  S.  191,  31  Sup.  Ct.  426,  55  U  Ed.  431 ; 
State  T.  Huston,  27  6kl.  606,  113  Pac.  190,  84 
L.  R.  A.  (N.  S.)  880. 

From  the  holdings  of  thia  court  it  Is  evi- 
dmt  that  the  writ  staonld  be  denied. 

PER  CURIAM.  Adopted  in  whol& 


3nDIiAia>  VAU^EY  RY.  CO.  t.  BERRY. 

(No.  7132.) 

(Supreme  Court  of  Oldahoma.   Uay  25,  1916.) 

(Syllabua  ly  the  Court.) 

Appeal  and  Ebbob  «=»657  — Cask-Made  — 
withorawai,  for  corbectios. 

Under  section  5243,  Rev.  I^ws  of  1910,  the 
Supreme  (>)urt  has  the  authority  to  permit  the 
case-made  to  be  withdrawn  for  correction,  and 
matters  omitted  therefrom  may,  under  the  di- 


rection of  the  trial  judge,  b«  incorporated  in 
the  case-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2880-28^;  Dec.  l>ig.  ^ 
657.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Osage  County; 
R.  H.  Hudson,  Judge, 

Action  by  Ollle  Berry  by  his  next  friend 
and  mother,  Mrs.  Minnie  Berry,  against  the 
Midland  Valley  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror, and  plaintiff  applies  for  permission  to 
withdraw  case-made  for  correction.  Permis- 
sion granted. 

Farrar  L.  McCain,  of  Muskogee,  for  plain- 
tiff in  error.  W.  P.  Z.  German,  of  Muskoge^ 
and  Martin  &  Mosa,  of  Tulsa,  for  defendant 
in  error. 

MATHEWS,  O.  Defendant  In  error  flies 
in  this  court  hla  application  to  withdraw 
case-made,  and  for  permission  to  have  the 
same  corrected  by  auppl^'ing  an  alleged 
omission  therefrom. 

He  sets  up  In  his  motion  that  on  November 
20, 1913,  a  petition  for  removal  to  the  federal 
court  was  filed  by  plaintiff  In  error  in  the 
district  court  of  Osage  county  by  counsel  for 
plaintiff  in  error,  and  that  said  counsel  at 
the  time  stated  to  the  court  that  said  petition 
for  removal  alleged  the  residence  of  the  de- 
fendant In  error  to  be  in  the  state  of  Okla- 
homa, without  specifying  whether  It  was  In 
tbe  Eastern  or  Western  district,  and  that 
said  counsel  at  that  time  stated  further  to 
the  court  that  said  petition  for  removal  was 
Identical  In  Its  allegation  of  the  residence  of 
tbe  defendant  In  error,  with  tbe  petition  fur 
removal  In  the  case  then  pending  In  said 
court  in  which  one  Henry  Walters  was  plain- 
tiff and  the  plaintiff  in  error  was  defendant, 
and  the  court  was  apprised  of  tbe  fact  that  In 
said  last-named  case  the  petition  for  removal 
filed  by  plaintiff  In  error  did  not  contain  a 
r^ltal  that  tbe  residence  of  tbe  plaintiff, 
Walters,  was  In  the  Western  federal  district 
of  Oklahoma,  but,  on  tbe  contrary,  recited 
that  the  residence  of  the  plaintiff  was  in  the 
state  of  Oklahoma. 

It  Is  further  stated  In  the  affidavit  that 
the  court  thereupon,  in  the  absence  of  the 
counsel  for  defendant  In  error,  without  mak- 
ing a  personal  ezamloation  of  the  petition 
for  removal,  denied  the  same.  It  appears 
that  the  said  petition  for  removal  recites 
that  the  situs  of  plaintiff  In  error  was  In  the 
state  of  Arkansas,  and  the  residence  of  the 
defendant  In  error  was  In  Osage  county,  the 
county  In  which  the  action  was  pending. 

The  avermenta  as  to  the  alleged  statements 
to  the  court  by  counsel  for  plaintiff  In  error 
as  to  the  contents  of  the  petition  for  removal 
are  emphatically  denied  by  counter  affidavits 
filed  herein  on  the  part  of  plaintiff  In  error. 

It  Is  not  within  the  province  of  thia  court 
to  decide  which  affidavits  are  true,  but  under 
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section  S24S,  Bevised  Laws  of  1910,  the  mo- 
tion of  defendant  In  error  wUl  be  allowed, 
and  It  Is  hereby  ordered  tbat  the  defendant 
in  error  Is  granted  permission  to  withdraw 
the  caae-made  for  the  purpose  of  making 
sach  correctioD,  if  supported  by  the  facts, 
and  sach  correction  Is  to  be  made  according 
to  the  true  facta  to  be  determined  by  the 
trial  court,  the  same  to  be  made  In  30  days 
bom  this  date,  upon  6  days'  notice  to  the 
plalntlfr  in  error. 

FEB  CURIAM.  Adopted  in  whole. 


KEB  T.  SATT£BFIBLD.    (No.  4086.) 
(Snpreroe  Court  of  OUaboma.   May  25,  1815.) 

(Svttahmt  &v  Ike  Court.) 

L  Afpkax.  Airo  Ebboi  ^1170-t— Habxuss 
Error— OvBRRULiNQ  aw  Dzvtjkbmm. 
Where  a  demurrer  for  misjobder  of  causes 
of  actioD  may  have  been  improperly  overruled, 
jet  it  the  demurrant  was  not  harmed  by  such 
mlinc  the  judgment  will  not  be  reTersed,  tal- 
hwias  the  provisions  of  Bev.  I*  1810,  |  6006w 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §!  4032,  4006,  4075,  4UUb, 
4101,  4454,  4540-4545;  Dec  Dif.  «s»llTO.] 

2.  PlEADINO    «=»48  —  PBOOr  —  BSQUIBITBS 

—Form  or  Action. 

Under  the  provisions  of  the  Code,  It  Is 
sot  necessary  that  a  pleading  state  facts  to  bring 
tbe  caoae  under  any  particular  form  of  action 
at  common  law,  but  it  is  sufficient  If  the  plead- 
ing  utate  facts  in  a  plain  and  concise  manner, 
from  which  the  court  can  see  that  the  plafntiS 
ii  entitled  to  some  legal  or  equitable  relief. 

[Ed,  Note. — For  ather  cases,  see  Pleading, 
Cent  Dig.  H  105.  106;  Dee.  Dig.  «=>4a.] 

3.  CoKTaacTS  147— Vendor  and  Pubchao- 

CB«»7a~LAND  BaXM  GoITTBACT— CONBIBUO- 

HON. 

A  contract  will  be  construed  so  as  to  give 
eCeet  to  the  intention  of  the  parties  as  it  exist- 
ed at  the  time  tbe  contract  was  made,  so  fhr 
SI  it  can  be  ascertained.  So,  where  a  contract 
for  tile  sale  of  land  provided  that  the  consider- 
ation was  $5,000  in  cash,  and  the  further  con- 
sideration of  $1,000  worth  of  Iota  to  be  platted 
and  laid  out.  being  a  portion  of  the  land  sold, 
bat  the  contract  farther  provides  that  tte  ven- 
dor agrees  to  pay  the  market  price  for  said 
lots  at  tbe  time  they  are  set  apart  and  conveyed 
to  bim,  beld,  that  the  true  meaning  of  the  con- 
tract is  that  the  price  of  the  land  is  $6,000, 
15,000  of  which  tolw  paid  In  cash,  and  the  bal- 
anee  of  $1,000  In  lots  to  bs  set  apart  and  con- 
rered  to  the  vendee. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  »  730,  743:  Dec.  Dig.  ^147; 
Vendor  and  Purchaser,  Gent.  Die.  H  102,  109- 
111;  Dec.  Dig.  «=»70.] 

4.  TxiroOB    AND    PUXGBABmt  4f»^  —  IiAND 

Box  Contract— PUBCHABB  Pbicb~-TTrcbb- 

TAiNTT  IN  Description. 

buch  contract  Is  not  void  for  uncertainty 
in  the  description  of  the  land,  because  the  $1,- 
000  worth  of  lots  is  a  part  of  the  purchase 
price,  and  not  an  agreement  on  the  part  of  tbe 
Vendor  to  buy  any  specified  lots. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  27 ;  Dec.  Dig.  <3=»22.] 

B.  LiioTATiON  OF  Actions  <&=>G6  —  Vendor 

AKO  PUBCHABEB  ^»75— RUNNING  OP  STAT- 

vn  — Land  Sau  Contract  —  Deuand  and 
■Forfbituek. 

Under  the  proriidons  of  the  above  contract, 
itis  tbs  dot?  of  tbe  vender  or  a  porchaser  from 


hbn  with  notice,  ts  aet  apart  and  owvey  to  the 

vendor  $1,000  worth  of  lots,  and  the  statute  of 
limitations  doea  not  begin  to  run  aealnst  the 
vendor  until  a  demand  ^d  refusal  to  set  apart 
and  convey  such  lots. 

[Ed.  Note^For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  H  353-375;  Dec  Dig.  ^ 
66:  Vendor  and  Purchaser,  Cent  Dig.  §S  llit- 
IIS,  126;  Dec.  Dig.  «=>75J 

6-  Dedication  16,  ift— Ijiflibd  Dedica- 

tion— Re QOisiTEs— Platting  of  Land. 
Dedications  of  land  for  public  purposes  are 
of  two  kinds:  First,  statutory;  and,  secondr 
implied  or  dedications  at  common  law.  All 
that  is  required  to  make  an  implied  dedication 
is  tbe  assent  of  the  owner  and  the  use  of  the 
premises  for  the  purposes  intended  by  the  dedi- 
cation, for  the  reason  that  tbe  law  considers  the 
acts  of  the  owner  as  an  estoppel  in  pais,  and 
precludes  bim  from  revoking  the  dedication. 
So,  where  land  is  platted  into  streets^  lots,  and 
blocks,  and  the  lots  are  sold  according  to  the 

Elat  the  dedication  is  complete  as  a  oommon- 
iw  or  implied  dedication,  although  some  of  the 
requirements  of  the  statute  have  hot  been  ob- 
served. 

(Ed.  Note. — For  other  cases,  see  Dedication, 
Gent  Dig.  ||  8»  10-12,  lft-49;  Dee.  Dig.  «»1, 
16, 18.] 

7.  Vbnoob  akd  Pubohaub  «ss»28S  — 
dob's  Lien  — •  Jvdoubht  Against  Subfub- 

OHASBB. 

Where  a  vendor  of  land  makes  an  absolute 
deed  prior  to  the  payment  of  all  the  purchase 
price,  a  personal  judgment  cannot  be  rendered 
against  a  subpurchaser,  although  be  took  with 
notice  that  a  part  of  the  purchase  price  was 
unpaid,  but  in  sach  case  the  original  vendor  Is 
entitled  to  a  judgment  In  rem  against  any  of 
the  land  remaining  in  the  p08se8si<»i  of  such 
subpurchaser. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  800-^;  Dec.  Dig. 
«:3285.] 

ConunlasloneTs'  Oplnltni,  Division  No.  2^ 
Error  from  Superior  Court,  Custer  County; 
A.  3.  Welch,  Special  Jndge. 

Acdon  by  L.  D.  Satterfleld  ai^lnst  O.  B. 
Kee.  Judgment  for  plaintUt,  and  dafendant 
brings  error.   Modified  and  affirmed. 

The  amended  petition  In  this  action.  npoD 
which  the  case  was  tried,  alleges,  in  sub- 
stance, that  on  the  24th  of  March,  1902,  the 
plaintlfl,  Satterfleld,  was  the  owner  of  cer- 
tain land  described  In  the  petition,  and  that 
on  this  date  one  A.  F.  Kee,  through  O.  B. 
Cee,  bis  brother,  offered  to  purchase  thla 
land,  and  agreed  to  pay  the  sum  of  $6.00(X 
and  to  plat  the  land  In  lots  and  blocks  and 
when  so  platted  to  convey  to  the  plaintlCf 
$1,000  worth  of  said  lots,  based  upon  the^ 
market  price,  within  30  days  after  the  loca- 
tion of  the  Southwestern  Normal  School  bad 
been  decided  by  the  Supreme  Court  of  the 
territory  of  Oklahoma.  The  contract  Is  set 
out  In  full  In  the  petition,  but  Is  not  set  out 
here,  as  it  will  be  found  In  tbe  findings  of 
fact  by  the  Judge,  hereinafter  set  out  in  full. 
The  petition  further  alleges  that  in  pursu- 
ance of  this  contract,  and  for  the  purpose  of 
enablU^  Kee  to  plat  the  land  in  lots  and 
blocks,  and  to  avoid  clouding  the  title,  and  as 
a  part  of  the  transaction,  Satterfleld  and  wife 
executed  a  warranty  deed  to  said  See  for 
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tbe  land  In  qnesHon.  Hie  iijMitlQn  farther  al- 
leges that  while  this  contract  and  deed  ran 
to  A.  F.  Kee,  they  were  taken  for  the  aole 
benefit  of  O.  B.  Kee,  the  plaint  m  error. 
The  petition  further  alleges  that  O.  B.  Kee 
was  presoit  at  tbs  time  the  contract  and 
deed  were  made,  and  had  full  knowledge 
tbereoJ^  and  that  on  or  about  Noremb^  1. 

1902,  the  litigation  relative  to  the  location  of 
the  Southwestern  Normal  School  came  to  an 
Old,  and  it  was  established  at  Weatherford 
upon  a  part  of  the  quarter  sectlm  In  con- 
trorersy,  which  had  been  omitted  £rom  the 
deed  frtna  Satterfield  to  Kee  for  this  pur- 
pose;  that  about  the  7th  day  of  Angost, 

1903,  and  after  the  location  was  determined, 
O.  B.  Kee,  the  plaintiff  in  error,  caused  this 
land  to  be  surveyed  into  lots  and  blocks,  and 
made  a  dedication  thereof,  the  certificates 
of  which  are  set  out  in  the  petition,  bnt  are 
not  necessary  to  be  set  out  here,  and  that  the 
plaintiff  in  emur  has  scdd  and  disposed  of 
all  of  sajd  land  except  certain  portions  set 
out  In  the  petition,  and  not  necessary  to  be 
designated.  The  prayer  of  this  petition  Is 
that  the  markM  value  cC  the  lots  retained  by 
Kee  be  established  as  of  August  7,  1908.  and 
partition  be  had  and  decreed  thereof  as  be- 
tween the  plaintiff  and  defendant,  and  there 
be  set  aside  to  the  plaintiff  such  lots  as  in 
the  aggregate  will  equal  11,000  on  Septem- 
ber 27, 1003,  and  that  said  O.  B.  Kee  be  re- 
quired to  execute  to  plaintiff  a  deed  therefor, 
or  that  the  decree  be  taken  as  such,  or  that 
the  sheriff  make  a  deed  to  plaintiff  as  pro- 
vided by  statute,  and,  further,  that  oommis- 
fllcmers  be  appointed  to  set  aside  to  plaintiff 
same,  and  that  partition  be  had,  and  that  the 
plat  of  land  b«  corrected  and  decreed  regular, 
and  that  plaintiff  have  his  costs,  etc.,  and 
that  the  plalntiflCs  title  be  quieted,  and  for 
other  further  lellet.  The  second  cause  of  ac- 
tion in  the  petition  is  a  causa  of  acticm  In 
ejectment  pure  and  simple.  Afterwards, 
and  whoL  the  case  was  oOled  for  trial,  Sat- 
twfleld,  the  plaintiff  below,  was  allowed  to' 
amend  the  prayer  for  judgment  as  follows: 

"That  In  the  event  the  court  cannot  decree  the 
plaintiff  to  be  entitled  to  an  interest  and  estate 
in  said  real  estate  as  hereinbefore  prayed  for, 
then,  in  that  event,  plaintiff  have  judgment  for 
91,000,  with  interest  according  to  law,  and  for 
rach  other  and  further  relief  as  may  tw  just." 

To  this  amended  petitUm  there  was  a  de- 
murrer on  the  ground  of  misjoinder  of  causes 
of  action,  and  because  the  amended  petition 
did  not  state  facta  suffldent  to  constitute  a 
cause  of  action.  This  demurrw  was  over- 
ruled, and  exceptlcms  duly  saved.  The  de- 
fendant Oien  answered,  denying  all  of  the 
allegatitms  of  the  petition,  and  pleadli^  the 
two-year  statnto  of  limitations,  the  five-year 
statute  of  limitations,  and  the  three-year 
statute  of  limitations.  By  consent  a  Jury 
was  waived,  and  this  cause  was  submitted  to 
the  court,  who  made  the  following  findings 
feet  and  law: 

"First  A.  F.  Kee  and  L.  D.  Satterfield  en- 
tered into  a  written  contract  on  Uarch  2^  1002. 
In  words  as  follows: 


bhportbb  (ou. 

"  This  contract,  made  and  entered  into  this 
the  24th  day  of  March,  1002.  by  and  between 
I.  D.  Satterfield.  party  of  the  first  part,  and 
A.  F.  Kee,  party  of  the  second  part,  all  of  tbe 
county  of  Cnster  and  territory  of  Oklahoma, 
witneaseth:  That  the  party  of  the  first  part  baa 
this  day  sold  to  tbe  party  of  tbe  second  part 
the  N.  W.  qaarter  of  section  eight  (S).  in  town- 
Bbip  twelve  (12)  N.  of  range  fourteen  (14)  W. 
I.  M.,  situated  In  Ouster  coanty,  O.  T.,  for  the 
consideration  of  ¥5,000.00,  five  thousand  dol- 
lars, to  be  paid  In  cash  aa  soon  as  the  party  of 
the  first  part  shall  make  or  cause  to  be  made  to 
the  party  of  the  second  part  a  good  and  suffi- 
cient deed  of  general  warranty  to  the  same, 
and  the  further  consideration  of  f 1,000.00  worth 
of  lots  to  be  platted  and  laid  out  in  lots  and 
blocks,  a  portion  of  the  above-described  lands 
to  be  so  laid  out  and  platted  as  above  stated 
within  thirty  days  after  the  matter  of  tbe  loca- 
tion of  the  Southwest  Normal  College  shall  have 
been  finally  passed  upon  and  settled  by  the 
courts  of  the  territory  of  Oklahoma,  which  is 
now  in  litigation  in  the  courts  and  situated  up- 
on said  land  above  described. 

"  'Said  party  of  the  first  part  hereby  agrees 
to  pay  the  msrket  price  for  said  lots  aforesaid 
at  the  time  the  same  are  set  apart  and  convey- 
ed to  him  by  proper  deed  of  general  warranty; 
and  it  is  hereby  agreed  by  the  parties  hereto 
that  the  par^  of  the  first  part  here  now  makes 
to  tbe  party  of  the  second  part  his  check  for 
$600.00  as  a  forfeit  if  he  shall  tall  to  carry  out 
the  agreements  binding  upon  him  in  the  above 
contract,  and  the  party  of  the  second  part 
makes  his  cheek  to  theparty  of  the  first  part 
for  the  Bum  of  9500.00  upon  the  terma  and 
conditions  as  stated  for  tbe  first  party,  said 
checks  to  be  deposited  with  this  contract  in 
the  National  Exchange  Bank  and  taken  oat  of 
the  same  by  the  motaal  consent  of  both  [»arties 
hereto. 

"  '[Signed]  A.  F.  Kee, 

"  TEj.  D.  Satterfield-* 

"Second.  On  the  same  day,  and  as  a  part  of 
the  same  transaction,  L.  D.  Satterfield  and  wife 
executed  and  delivered  their  deied  of  said  land 
to  A.  F.  Kee,  and  received  from  him  ^,000  in 
tbe  form  of  a  check,  which  was  afterwards  paid 
in  due  course. 

"Third.  On  March  24,  1002,  in  the  evening 
after  the  transaction  between  A.  F.  Kee  and 
L.  B.  Satterfield,  A.  F.  Kee  conveyed  the  land 
to  O.  B.  Kee  lor  a  consideration  of  $o,000. 

"Fourth.  O.  B.  Kee  bad  at  the  time  actual 
notice  of  the  written  contract  above  set  out  be- 
tween A.  F.  Kee  and  L.  D.  Satterfield. 

"Fifth.  On  the  4th  day  of  October,  1002  (aft- 
er the  litigation  involving  the  location  of  the 
Southwest  Normal  had  been  finally  decided  by 
the  Supreme  Court  of  Oklahoma),  O.  B.  Kee 
caused  said  land  to  be  sorveyed  into  lots,  blocks, 
streets,  and  alleys,  and  filed  said  plat  with 
the  register  of  deeds  of  Custer  county,  but  the 
certificates  on  the  plat  do  not  conform  to  the 
reguirements  of  the  statute. 

"Sixth.  The  plaintiff,  through  H.  P.  Bailey, 
his  attorney,  about  four  years  after  this  trans- 
action, demanded  of  O.  B.  Kee  CL,O0O  worth  of 
lots  under  said  contract,  and  O.  B.  Kee  refused 
to  convey  the  same. 

"Seventh.  That  O.  B.  Kee,  at  tbe  time  of  the 
commencement  of  this  action,  was  and  now  ia 
the  owner  of  the  B.  ^  of  block  4:  the  W.  ^ 
of  block  5;  lots  7  to  12  in  block  7 :  lots  1  to 
9  in  block  8:  lots  7  to  12  in  block  11;  lots 
1  to  0  in  block  23;  lota  1  to  12  in  block 
22;  and  a  plot  of  ground  south  of  what  is 
known  as  the  Simpson  tract,  and  west  of  tbe 
waterworks  tract,  the  same  being  a  part  of  the 
land  described  in  said  contract,  and  conveyed 
by  Ia  D.  Satterfield  to  A.  F.  Kee,  and  by  A.  V. 
Kee  to  O.  B.  Kee,  which  land  was  platted  .aa 
aforesaid. 

"Eighth.  That  lots  1  to  IS  Inclusive,  In  block 
4t  the  sane  being  the  S.      of  block  4,  were 
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mcOit  OB  or  abont  Ansmt  7,  1908,  and  daring 
the  balance  of  the  rear,  the  sum  of  $36  per 
lot ;  that  lots  1  to  15.  in  block  0,  being  the  W. 
^  of  block  5,  were  of  the  market  valae  of  $35 
per  lot;  that  lots  1  to  9  in  block  6  were  of  the 
market  Taloe  of  $40  per  lot;  lots  7  to  12  Id 
block  7  were  of  the  market  value  of  $40  per 
H;  lota  1  to  9  in  block  8  were  of  the  market 
raloe  of  $S0  per  tot;  lots  7  to  12  In  block  11 
were  of  the  market  valne  of  $00  per  lot ;  lota  1 
to  12  in  block  22  were  of  the  market  value  of 
VIO  per  lot ;  that  lots  1  to  6  in  block  23  were 
of  the  market  value  of  $40  per  lot ;  that  the 
{dot  of  ground  soutti  oi  the  Simpson  tract  and 
mat  odC  the  waterworta  tract,  consisting  of  two 
acres,  waa  of  the  market  value  of  $150  per  acre. 

"Ninth.  That  the  total  value  of  said  lots  and 
tract  of  land  on  or  about  August  7,  1903,  and 
during  the  balance  of  said  year,  was  $3,420. 

"Tenth.  That  by  aaid  agreement  it  became 
0.  B.  Kee'e  duty  to  convey  to  L.  D.  Satterfield 
snch  of  the  lots  as  to  him  seemed  proper  at 
■aid  market  price,  to  the  aggregate  amount  of 
H/NX^  and  he  now  haa  the  i^ht  to  select  and 
convey  such  of  aaid  tota  at  saia  prices  aa  to  him 
may  seem  best. 

"Eleventh.  That  said  lota,  based  upon  said  mar- 
ket price,  are  capable  of  division,  and  it  is  not 
Tipffimrj  to  sell  same  to  make  division  thareof. 

"Ckmclusions  of  Law. 

"First  That  L.  D.  Satterfield  has  an  Interest 
In  said  Iota,  equal  in  amount  to  $1,000,  and  in- 
terest  from  August  1,  1908. 

"Sectmd.  That  the  record  title  to  said  lots  ia 
hi  O.  B.  Kee,  bat  that  he  holds  U  D.  3atter- 
field's  interest  aforesaid  in  trust  under  the  ex- 
press trust  found  in  said  written  contract  and 
deed 

"Third.  That  the  said  contract  and  deed  from 
lb  D.  Satterfield  to  A.  F.  Kee  is  one  contract, 
and  must  be  read  and  construed  together. 

"Fourth.  That  it  became  the  duty  of  O.  B. 
See,  aa  assignee  of  A.  F.  Kee,  to  plat  said  land 
into  lots  and  blocks,  streeta  and  alle^,  within 
30  days  after  the  matter  of  the  location  of  the 
Southwest  Normal  College  shall  have  been  final- 
ly decided  in  the  courts,  and  to  deed  to  Satter- 
field $1,000  worth  of  the  lots  upon  his  demand) 
at  the  market  value  at  the  time  platted. 

"Fifth.  That,  owing  to  the  contract  and  in- 
tention of  the  pardes  and  the  peculiar  interest 
plaintiff  had  in  the  property,  and  owing  to  the 
fact  that  under  the  contract  A.  F.  Kee  or  O.  B. 
Kee,  bis  aasigiiee,  with  notice,  waa  required  to 
do  and  perform  certain  duties  on  behalf  of  and 
,  for  the  benefit  of  the  plaintiff,  to  properly  and 
legally  lay  off,  survey,  and  plat  said  property 
into  tots  and  blocks,  and  properly  file  a  plat 
thereof  as  required  by  law,  and  dedicating 
the  streets  and  alleya  to  the  public,  all  of  which 
he  has  biled  to  do,  the  defendant  cannot  invoke 
the  tedinical  defense  of  the  statute  of  limita- 
tions. 

"Sixth.  The  plaintiff  did  not  make  demand  up- 
on  the  defendant  to  perform  the  conditions  of 
the  contract  ontil  four  years  after  the  date  on 
which  it  was  agreed  that  the  defendant  would 
plat  aaid  property  and  convey  the  $1,000  worth 
of  lots,  and  for  this  reason  the  plaintiff  will 
not  be  entitled  to  recover  interest  prior  to  the 
dste  he  made  demand. 

"Seventh.  The  plaintiff  Is  entitled  to  recover 
$1,000,  and  interest  from  the  day  he  made  de- 
ntand,  for  the  performance  of  the  contract,  and 
he  ia  attltled  to  a  lien  upon  the  property  de- 
scribed in  the  petition,  from  which  said  amount 
Shan  be  satiaeed." 

Thae  WRS  a  judgment  for  the  plalnUff  for 
$1,000,  with  Interest  at  7  per  cent  txom  the 
4th  dij  of  October,  1906,  being  the  date  when 
the  demand  was  made,  up  to  the  16tb  day  of 
November,  1907,  being  the  date  when  the  Con- 
atttntton  of  Oklahoma  waa  adopted,  and  0 


per  cent  ttum  ttw  16ih  day  of  Noramber, 
1907,  up  to  December  SI,  l^U.  There  was  a 
motion  for  new  trial,  which  was  oTermled 
and  exception  properly  aaved,  and  the  plain* 
tiff  In  error  brings  the  case  to  this  court  by 
petition  in  error  and  case-made. 

John  C.  Shull,  of  Arapaho,  Morgan  &  Deu- 
pree,  and  Keaton,  Wells  &  Johnaton,-  all  of 
Oklahoma  City,  for  platntiCF  in  error.  Geo. 
T.  Webster,  of  Clinton,  tar  defendant  In  er- 
ror. 

DEVEBBUX,  0.  (after  stating  the  facte  as 
above).  The  philntlff  in  error  argues  togeth- 
er the  first,  second,  third,  fourth,  fifth,  and 
sixth  aaslgnmoite  of  error,  which  raise  sub- 
stantially the  questions:  Ca)  Whether,  under 
the  evidence  (which  it  la  admitted  is  correct- 
ly summarized  In  the  findings  of  fact  by  the 
court,  except  finding  No.  10,  which,  it  Is 
clainjed,  is  a  conclusion  of  law)  the  plaintiff 
Is  enttUed  to  recover;  (b)  whether  the  lower 
court  erred  la  overruling  the  demurrer  to  the 
amended  petition ;  (c)  whether  the  plaintiff's 
cause  of  action  la  barred  by  the  statute  of 
limitations ;  dS)  whether  the  contract  Is  void 
under  the  statute  of  frauds. 

[1]  If  it  be  admitted  that  there  was  a  mis- 
Joinder  of  causes  of  action,  the  error  was 
harmless  under  the  provisions  of  section  G005, 
Rev,  L.  1^10,  because,  after  an  examination 
of  the  entire  record,  we  cannot  say  that  the 
error  complained  of  has  probably  resulted 
in  a  miscarriage  of  justice.  See  Mullen  v. 
Thaxton,  24  OkL  ,643,  104  Pac.  350,  which 
holds  that,  although  a  d^nrrer  may  have 
been  improperly  overruled,  yet  if  the  demur- 
rant was  not  harmed  by  such  mUng,  the 
Judgment  will  not  be  reversed. 

[S,  4]  The  other  questions  require  a  con- 
struction of  the  contract  The  trial  court 
having  fotmd  that  O.  B.  Kee  took  with  notice 
of  the  contract  it  very  properly  held  also 
that  the  contract  betweeu  Satterfield  and  A. 
F.  Kee  and  the  deed  must  be  construed  to- 
gether. Bev.  L.  1010.  8  952.  The  terms  of 
this  contract  are  somewhat  confused,  but  we 
think  the  pr(^r  construction  is  that  A.  F. 
Kee  purchased  the  land  for  the  consideration 
of  $5,000  in  cash,  and  $1,000  in  lots,  when  the 
same  were  platted  and  laid  out  In  other 
words,  the  real  consideration  was  $6,000.  $5,- 
000  of  which  was  to  be  paid  In  cash,  and 
$1,000  worth  of  lots  when  the  locati(m  of  the 
Southwestern  Normal  OoUege  was  fimilly  set- 
tled, and  the  land  platted  and  laid  out  in  lota, 
which  was  to  be  dwe  within  30  days  after 
the  location  of  the  Southwestern  Normal  Col- 
lege was  finally  inssed  upon.  The  contract 
however,  contains  this  further  seeming  con- 
tradictory provision: 

"That  said  Satterfield  agrees  to  pay  the  mar- 
ket price  of  these  lots  at  the  time  they  are  set 
apart  and  conveyed  to  him." 

Section  946,  Bev.  U  1910,  provides: 
"A  c(mtract  must  be  bo  interpreted  as  to  give 
effect  to  the  mntual  intention  of  the  parties,  as 
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it  olstad  at  Hie  time  of  coDtractlDK,  ao  far  u 
the  same  la  aecertalnable  and  lawfuL" 

Section  051: 

"The  wbule  of  a  contract  la  to  be  taken  to- 
gether, BO  as  to  give  effect  to  every  part,  U  rea- 
Booably  practicaBl^  each  clause  helpmg  to  inter- 
pret the  others." 

Section  957: 

"A  contract  may  be  explained  by  reference  to 
the  circumHtaDceB  under  which  it  was  made,  and 
the  matter  to  which  it  relates." 

Section  858: 

"However  broad  may  be  the  terms  of  a  con- 
tract, it  extends  only  to  those  things  concern- 
ing which  it  appears  the  parties  intended  to  con- 
tract" 

Applying  these  rules  of  construction,  it 
will  be  noted  that  the  consideration  set  out 
in  the  contract  is: 

"«6,000.00  to  be  paid  in  cash  •  •  *  and 
the  further  consideration  of  $1,000.00  worth  of 
lots  to  be  platted  and  laid  out,"  etc. 

The  provision  In  the  contract  that  Sattcr- 
fleld  "agrees  to  pay  the  market  price  for 
said  Iota  at  the  time  the  same  are  set  apart 
and  conveyed  to  him,"  must  be  construed  as 
fixing  the  value  of  lots  he  was  to  take  In  liq- 
uidation of  the  $1,000  worth  of  lots  provided 
for  as  a  part  of  the  consideration,  and  which 
could  not  be  ascertained  at  that  time,  and 
he  agrees  that  the  value  of  such  lots  shall  be 
fixed  at  the  time  they  are  set  apart  and 
conveyed  to  him.  This  seems  to  us  the  only 
reasonable  construction  that  can  be  placed  on 
this  contract  to  give  effect  to  all  of  its  terms. 
To  say  that  the  contract  means  that  Satter- 
field  sold  the  land  for  $5,000  cash,  and  re- 
served the  right  to  buy  back  lots  worth  $1,- 
000,  after  they  had  been  surveyed,  is  to  en- 
tirely Ignore  the  provision  which  expressly 
makes  $1,000  worth  of  lots  a  part  of  the 
consideration  for  sale,  while  the  cooatnic- 
tion  we  have  given  it  gives  force  and  mean- 
ing to  all  of  its  term& 

What  Is  above  said  disposes  of  the  ques- 
tions raised  by  the  plaintiff  that  the  con- 
tract is  void  under  the  statute  of  frauds. 
The  argument  of  the  plaintiCf  In  error  Is  that, 
because  the  description  of  the  $1,000  worth 
of  land  is  indefinite,  the  contract  is  void  un- 
der the  statute  of  frauds.  This  argument 
is  founded  on  the  construction  of  the  con- 
tract claimed  by  the  plaintiff  in  error  that 
by  it  Satterfield  was  to  buy  $1,000  worth  of 
lots  after  they  have  been  surveyed,  but  un- 
der the  construction  we  have  given  the  con- 
tract, it  is  a  part  of  the  purchase  price,  and, 
of  course,  the  statute  of  frauds  has  no  appli- 
cation. 

This  brings  us  to  the  question  whether, 
under  the  Qndlngs  of  fact,  the  plaintiff  be- 
.  low  was  entitled  to  recover,  and«-was  there 
error  In  oveiTuUng  the  demurrer  to  the  evi- 
dence? These  may  be  considered  together. 
The  plaintiff  in  error  does  not  set  out  any 
abstract  of  the  evidence  in  his  brief,  because 
he  says  that  the  findings  of  fact  by  the  court 
(except  No.  10,  which  he  claims  is  a  conclu- 
sion of  law)  Is  an  excellent  abstract  of  the 
erldence. 


[2]  We  are  of  the  Ofiiiilon  fiwt-Uiese  tecti, 
taken  in  nmnectlon  wUb  the  proper  interpre- 
tation of  the  contract,  are  suffldoit  to  wfuv 
rant  a  Judgment  for  the  plaintlfl.  The  ar- 
gument of  the  plaintiff  In  error  proceeds  on 
the  theory  that  this  is  an  actkm  for  specific 
performance  under  the  first  cause  of  action, 
and  of  ejectment  under  the  aeoond,  and  that 
the  evidence  does  not  warrant  relief  for  ti- 
ther.  But  this  petition  sets  out  ail  the  facts, 
and  if  on  these  facts  the  plaintiff  Is  entitled 
to  any  relief,  which  is  sustained  bj  the  evi- 
dence, the  Judgment  is  proper. 

In  Hawkins  t.  Overstreet.  T  OkL  277,  S4 
Pac  472.  It  is  held: 

"A  motion  for  jad^ent  for  the  defendant  up- 
on the  pleadings  will  not  be  sustained  where, 
upon  any  or  all  the  pleadings  In  the  case,  tak- 
en together,  facts  are  stated  which  show  that 
the  plaintiff  is  entitled  to  some  legal  or  cQuita* 
be  reUet" 

On  page  280  of  7  OkL*  on  page  478  of  64 

Paa,  the  court  says: 

"Plaintiff  in  error  contends  that  the  petition 
was  for  wrongful  taking  and  conversion  of  the 
property  described,  that  the  action  was  one  of 
trover  and  conversion,  and  that  the  rules  of 
pleading  pertaining  to  the  action  of  trover  at 
common  law  should  have  been  applied  by  the 
court  to  the  pleadings  in  this  case.  •  •  • 
We  have  no  action  of  trover,  ii^ectioD  10  of  onr 
Code  of  Civil  Procedure  provides:  The  distioo* 
tion  between  actions  at  law  and  suits  in  equity, 
and  the  forms  of  all  such  actions  and  suits 
heretofore  existing,  are  abolished,  and  in  their 
place  there  shall  be  hereafter  but  one  form  of 
action,  which  shall  be  called  a  civil  action.' 
Section  85  of  said  Code  provides:  The  rules  of 
pleading  heretofure  existiag  in  dvU  actions  are 
abolished  and  hereafter  the  forms  of  pleadings 
in  civil  actions  in  courts  of  record  and  the  rules 
by  which  their  sufficiency  may  be  determined, 
are  those  prescribed  by  this  Code.'  The  only 
rule  of  the  Code  for  statinetbe  facts  in  any  pe- 
tition is  found  in  section  87  of  said  Code,  and 
simply  requires  that  the  petition  contain  'a 
statement  of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language,  and 
without  repetition.'  It  is  not  .necessary  that 
the  facts  should  be  stated  in  such  manner  as 
would  have  entitled  the  plaintiff  to  a  recovery 
under  any  particular  form  of  action.  It  is  suf-  • 
ficient  if  facts  are  alleged  which  show  a  right 
to  recovery  by  the  plaintiff  against  the  defend- 
ant under  the  general  principles  of  law  deter-  . 
mining  the  rights  of  parties,  and  without  regard 
to  what  may  or  may  not  have  been  the  rules  of 
pleading  or  stating  a  cause  of  action  before  the 
adoption  of  our  Code." 

This  case  has  been  dted  with  approval  in 
Earl  V.  Tyler,  36  Okl.  179,  128  Pac.  269. 

[B]  In  the  case  at  bar  the  petition  sets  out 
the  written  contract,  and  that  the  plaintiCf 
in  error  has  never  performed  bis  part  there- 
of, and,  construing  the  contract,  as  we  do, 
that  the  $1,000  in  lots  Is  a  part  of  the  con- 
sideration for  the  deed,  facts  sufficient  are 
alleged  to  sustain  the  Judgment.  In  its  find- 
ings of  fact,  the  court  below  finds,  substan- 
tially, that  the  allegations  of  the  petition 
are  true,  and  this  is  sufficient  to  sustain  the 
Judgment,  unless  the  cause  of  action  is  bar- 
red by  the  statute  of  limitations,  which  we 
will  now  consider.  We  agree  with  the  plain- 
tiff In  error  that  there  is  no  trust  relation 
betweoi  Satterfield  and  O.  B.  Kee  sufBci^t 
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to  loU  the  statute^  but  tUe  rdatlon  !s  tliat 
of  vendor  and  vendee,  and  tbe  action  must 
be  tmtea  aa  ona  for  the  recovery  of  a  bal- 
ance due  <m  tbe  parcbaae  money.  We  do  not 
agree  with  the  contention  of  the  defendant 
in  error  tbat  tbe  sbitute  did  not  l>egln  to 
mn,  because  tbla  baa  nerer  been  a  proper 
statutory  dedication,  it  appears  tbat  the 
defendant  in  error,  tocetber  wltb  bis  wife, 
01ed  a  plat  of  tbelr  land,  laid  off  In  lots. 
Uocka.  atreets,  and  alleys,  which  waa  duly 
filed  for  record  on  Aiwuat  7,  V)02,  and  lots 
Bold  in  acoordanoe  therewttb.  Tbla  ma  a 
sufBdent  conuuon-law  dedication.  See  Elli- 
ott mi  Roads  and  Streets,  page  81 ;  Morgan 
T.  ttailway  Co..  96  U.  S.  723,  24  L.  Ed.  743; 
City  Of  Cincinnati  t.  White.  6  Pet  p.  431,  8 
l4.Sd.4S2;  New  Orleans  r.  U.  S.,  10  Pet. 
662,  9  L.  Ed.  673 ;  Bank  r.  Oakland,  90  Fed. 
fSOS;  Davenport  r.  Bufflngton,  97  Fed.  234. 

In  Morgan  v.  Railway  Co.,  96  17.  &  723, 
24  L.  Ed  743,  the  court  Bays: 

**AU  that  la  required  (to  make  s  valid  dedica- 
tion]  ia  tbe  useat  of  the  owner  and  the  use  of 
the  premises  for  the  purposes  intended  by  the 
appropriation.  The  Isw  coosidera  tbe  owner's 
acta  and  declszations  aa  In  the  nature  of  an  es- 
toppel in  pais,  and  precludes  Un  from  revok- 
ing the  dedication." 

[S]  But  we  are  of  tbe  opinion  tbat  the 
platting  and  dedication  of  tbla  land  did  not 
start  the  running  of  tbe  statute  The  con- 
tract does  not  provide  that  on  tbe  platting 
aind  d^lcatlou  Satterfleld  sboold  be  entitled 
to  $1,000  worth  of  lots,  but—. 
*Mliat  be  aereefl  to  pay  the  nuurket  price  jFor 
said  lots,  at  tbe  time  tbe  same  are  set  apart 
aiid  ooaveyed  to  him  by  proper  deed  of  general 
warranty." 

Aa  we  have  construed  tbe  contract,  tlilB 
meana  tbat  tbe  balance  of  the  purchase  price, 
tf»  wit..tbe  fl,000  worth  of  lots,  la  to  be  paid 
when  the  lots  were 'set  apart  and  conveyed 
to  him.  Tbla  It  was  the  duty  of  Kee  to  dOt 
he  having  notice  of  tbe  contract,  'and,  having 
fiiiled  to  do  BO,  he  cannot  claim  that  the 
statute  began  to  run  before  he  had  fulfilled 
tbe  obligations  Imposed  on  him  by  the  con- 
tract In  7  End.  Supreme  Court  of  the 
United  States  Court  Reports,  1015,  It  ia  said; 

"Wtrcre  payment  is  provided  out  of  a  particu- 
lar fund  to  be  created  by  the  act  of  the  debtor, 
be  cannot  plead  the  atatute  of  limitations,  un- 
til he  abows  that  tbe  fund  has  been  provided." 

The  court  found  as  a  fact  t^t- tbe  demand 
ifn  Kee  was  made  about  four  years  after 
tbla  transaction,  which  would  make  the  de- 
Uiand  in  1906,  and  this  action  was  commenc- 
ed on  October  29,  1909.  As  we  construe  this 
contract  the  action  waa  not  barred  until  Ave 
years  after  the  demand.  The  statute  of  lim- 
itations therefore  does  not  bar  it  We  have 
<^refiilly  read  and  considered  the  numerous 
<!ue»  dted  bf  plaintiff,  but  none  of  them 
conflict  wltb  what  we  have  said.  They  are 
lb  point  on  the  construction  of  the  contract 
•eoBtended  for  by  the  plaintiff  in  error,  but 
aa  we  do  not  agree  that  this  is  the  proper 


construction,  they  have  so  application  to  the 
instant  case. 

[?]  The  next  aeaignment  of  error  la  that 
tbe  court  erred  In  entering  a  peraooal  Judg- 
ment against  O.  B.  Ke&  This,  in  our  opin- 
ion. Is  well  takea  Under  the  facts  found  by 
the  court,  O.  B.  Kee  was  not  a  party  to  the 
contract  between  bis  brother,  A.  F.  Kee  and 
Satterfleld.  although  he  took  with  notice  of 
It  This  Is  not  sulflclent  to  render  him  per- 
sonally liable.   In  39  Cyc  1877,  It  Is  said: 

"The  right  of  a  personal  decree  applies  only 
where  the  defendant  is  personally  liable  for  tbe 
debt,  and  does  nut  extend  to  one  who  waa  not  a 
party  to  the  contract  of  purchase." 

Thla  statement  of  law  Is  well  supported 
by  authority. 

In  Wilson  V.  L^on,  Bl  111.  630.  It  U  held 
that  where  there  is  a  right  to  enforce  a  ven- 
dor's lien  against  the  defendant  on  the 
ground  that  he  had  notice  that  tbe  purchase 
money  was  not  paid,  the  decree  should  be 
in  rem  and  not  in  personam. 

The  question  is  raised  by  the  brief  of  the 
plaintiff  in  error  that  tbe  court  erred  In  giv- 
ing the  defendant  tu  error  a  vendor's  lien  on 
the  portion  of  the  property  remaining  unsold 
in  the  handa  of  O.  B.  Kee.  No  objel:tion 
was  made  to  this  part  of  the  judgment  in 
the  motion  for  a  new  trial,  nor  Is  any  error 
assigned  on  this  point  unless  the  tenth  as- 
signment "that  the  court  erred  in  rendering 
its  Judgment"  can  be  construed  to  attack  this 
part  of  the  judgment.  We  do  not  think  that 
it  can,  but  in  any  event  we  think  the  Judg- 
ment Is  supported  by  Bbodea  v.  Arthur,  19 
OkL  620,  92  Pac.  244. 

We,  therefore,  recommend  tbat  the  Ju(^- 
meut  be  modified  by  eliminating  therefrom 
the  personal  Judgment  against  O.  B.  Kee, 
and,  as  thua  modified,  that  it  be  affirmed. 

FEB  OUBIAM.   Adopted  In  wbola 


XBOUAB  V.  BEEXb   (Ke.  7482L) 
(Supreme  Court  of  Colorado.    April  5,  1015. 
Beheaiing  Denied  June  7,  1915.) 

Appeal  and  Ebbob  ®=>1170— Disposmoir  or 
Tus  Casb—Kbmandbd  with  DiBEonoN^ 
Conditional  Decbeb. 

On  defendant's  appeal  from  a  decree  can- 
celing a  sberitTs  deed  and  quieting  plaintiff's  ti- 
tle, which  decree  required  plaiutm  to  pay  the 
Judgment  before  a  certain  date,  otherwise  the 
decree  should  not  be  operative,  and  defendant 
should  have  his  title  under  the  sheriff's  deed 
quieted,  where  it  appears  tbat  the  plaintiff  did 
not  pay  the  judgment  as  required,  the  cause  will 
be  remanded  to  tbe  district  court  with  directions 
to  enter  a  decree  quieting  defendant's  title. 

(Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  458S-4696;  Dec.  Dig.  «S=> 
1176.] 

En  Banc.  Appeal  from  District  Court, 
TeUer  Ck)unty;  J.  W.  Shaefor,  Judge. 

Suit  i>y  Edward  Bell  against  J.  J.  Thomas 
to  quiet  title  and  cancel  a  sherifTs  deed  to 
certain  lots.    From  a  decree  granting  relief 
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prayed  for  on  coiidlfi<Hi  of  the  payment  of 
the  Judgment  debt,  the  defendant  appeala. 
Cause  remanded,  with  directions  to  set  aside 
the  decree  and  enter  a  decree  quieting  title 

In  defendant 

Edward  0.  Stimson,  of  Denver,  Chas.  D. 
Gumey,  of  Victor,  Lawrence  Lewis,  of  Den- 
ver, and  Frank  J.  Hangs,  of  Cripple  Creek, 
for  appellant  Edward  J.  Bougbton.  of  Den- 
ver, and  W.  M.  Alter,  of  Cripple  Creek,  for 
anKUee. 

PER  CURIAM.  Appellee,  as  plalntifiT, 
brought  an  action  against  appellant,  as  de- 
fendant, to  quiet  title  to  specified  lots  in  the 
city  of  Cripple  Creek,  and  to  cancel  a  sher- 
iff's deed,  under  which  defendant  claimed  to 
be  the  owner  of  such  lota.  For  answer  the 
defendant  alleged  facts  up<ai  which  he  pray- 
ed that  the  title  to  the  lots  be  quieted  in  him, 
and  that  he  be  adjudged  the  owner  thereof. 
The  trial  resulted  In  a  decree  annulling  the 
sheriff's  deed,  and  quieting  title  to  the  prop- 
erty Involved  In  plaintiff.  The  decree  provid- 
ed that  as  a  condition  precedent  to  the  de- 
cree taking  effect,  plaintiff  was  required  to 
comply  with  terms  Imposed  as  follows: 

"It  is  further  ordered,  adjudged,  and  decreed 
that  tlie  said  plaintiff,  Edward  Bell,  do  pay  in- 
to the  registry  of  this  court  for  the  use  or  the 
defendant.  J.  J.  Thomas,  the  sum  of  $1,498.21. 
being  the  amount  of  the  judgment,  coats,  and 
interest  to  this  date  In  the  case  of  J.  J.  Thomas 
V.  Edward  Bell,  No.  2503,  on  the  docket  of  this 
court.  And  it  Is  further  specially  ordered  and 
decreed  that  the  payment  of  the  said  sum  of 
money  into  the  registry  of  this  court,  as  herein 
provided,  be,  and  the  same  is  hereby,  made  a 
condition  precedent  to  the  operation  and  effect 
of  all  the  terms  and  conditions  of  this  decree. 

"It  is  further  ordered  and  adjudged  that,  un- 
less  the  plaintiff  herein  shall  make  such  deposit 
•  ♦  •  with  the  clerk  of  this-  court  on  or  be- 
fore the  6tb  day  of  March,  A.  D.  1911,  and  not 
afterwards,  then  tbb  ju^ment  and  decree  shall 
not  be  operative  or  effective,  and  sbatt  be  null 
and  of  no  effect,  and  the  defendant  shall  have 
judgment  as  prayed  In  his  answer  herein." 

The  defendant  appealed  to  thla  court. 
When  the  appeal  came  on  for  oral  argument, 
counsel  for  defendant  stated  that  the  condi- 
tions Imposed  upon  plaintiff  had  not  been 
complied  with.  It  was  then  ordered  that  de- 
fendant have  leave  to  withdraw  the  record, 
and  by  appropriate  proceedings  have  the  fact 
regarding  the  alleged  nonpayment  of  the 
amount  which  plaintiff  by  the  decree  was  re- 
quired to  pay  Into  the  registry  of  the  court 
ascertained.  From  the  proceedings  in  the  dis- 
trict court  under  this  order  as  certified  to  this 
court,  it  appears  that  the  sum  plaintiff  was 
required  to  pay  as  a  condition  precedent  to 
the  decree  taking  effect  was  not  in  the  regis- 
try of  the  court  at  the  time  the  decree  was 
entered,  and  that  plaintiff  -has  not  complied 
with  the  terms  and  conditions  of  the  decree 
In  this  respect  It  thus  affirmatively  appears 
by  the  express  terms  of  the  decree  that  plain- 
tiff Is  not  entitled  to  the  relief  granted  by 
Uie  trial  court,  annulling  the  sheriff's  deed. 


anfl  qoleUng  title  in  him  to  the  lota  !nTOlT^ 
ed,  and  hence,  according  to  the  decree,  th* 
defendant  is  entitled  to  a  Judgment  quieting 
title  to  these  lots  In  blm,  uad  adjudging  him 
the  owner  thereol  The  cause  Is  tberefoie 
remanded  to  the  district  court,  with  dlreo* 
tlona  to  set  aside  the  decree  qnletii^  Utle  10 
plaintiff  and  annulling  the  Bfaeria*s  deed,  and 
to  enter  a  decree  qoletlng  title  in  deftedant 
and  adjudging  him  the  owner  of  the  lota, 
and  for  sntih  farthw  orders  as  to  txttti  partte 
as  will  be  proper  In  the  premises. 
Cause  remanded,  with  directions. 


SOWERS  et  aL  t.  JOHNSON  et  aL 
(No.  7933.) 

(Supreme  Court  of  Colorado.    March  1,  191S> 

Rehearing  Denied  June  7,  1916.) 
JuoousNT  ^=>335— Review  —  Consent  Di- 

CBEE. 

Since  a  decree  by  consent  cannot  be  at* 
tacked  by  a  bill  of  review,  a  decree,  whereby 
plaintiff  consented  that  the  court  might  adjodf- 
cate  rights,  relative  to  removal  of  ores  from 
mortgaged  property,  was  binding  upon  him. 

[Ed.  Note.— For  other  cases,  see  Judnaent 
Cent  Dig.  §S  847-663 ;  Dec.  Dig.  ^385.] 

Error  to  District  Court,  City  and  County  of 
Denver;  (3eo.  W.  Allen,  Judge. 

Suit  by  David  £.  Sowers  and  another 
against  Frank  T.  Jolmaon  and  oth^s.  There 
was  a  decree  for  d^endanta,  and  plalntifb 
bring  error.  Affirmed. 

Henry  J.  Hersey  and  Philip  W.  MothersllU 
both  of  Denver,  for  plaintiffs  In  error.  Hal" 
sted  L.  Ritter  and  Dana  &  Blount,  all  of  Dea^ 
ver,  for  defendants  In  error. 

TELLER,  J.  Plaintiffs  In  error  were  plain- 
tiffs below  In  a  suit  by  which  they  sought  t» 
have  established,  by  a  decree  of  court,  that  a 
series  of  transactions  between  them  and  the- 
defendants,  other  than  Johnson,  beginning 
with  a  loan  to  plaintiffs,  constituted  an  equi- 
table mortgage.  During  the  progress  of  thfr 
suit  the  plaintiffs  twice  asked  leave  to  flle- 
a  supplemental  complaint,  setting  out  that 
the  defendants  had,  without  right,  extracted 
valuable  ores  from  the  property  of  plaintiffs, 
wtiich  had  been  conv^ed  to  defendants  aa 
security  for  said  loan.  These  applications, 
were  denied.  After  answer  and  replication 
the  cause  was  tried,  and  a  decree  entered.  In 
the  findings  of  the  court  It  is  recited  that  the^ 
I>artles  had  i^reed  in  open  court  that  tb& 
plaintiffs  were  entitled  to  redeem  within  six 
months  from  date  of  decree,  and  that  all  had 
agreed  to  submit  to  the  court  the  question  of 
the  accounting  for  the  ores  taken  from  said 
mining  properties  by  the  defendants,  other 
than  Johnson.  The  court  found  that  th& 
plaintiffs  had  no  claim,  right,  or  demand 
against  the  defendants  on  account  ot  the  ore* 
taken  from  the  mining  properties,  and  that 
they  bad  relinquished,  by  an  agreement  made- 
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In  ojfea  coar^  all  demands  against  defend- 
ints  tor  such  aceounttng.  Hie  decree,  upon 
these  points,  followed  the  findings.  The 
conrt,  b7  the  decree  retained  jurisdiction  of 
tite  caose  "for  the  purpose  of  said  redemi^ 
flon,  or  foreclosnre,  as  the  case  may  be,"  and 
the  cause  was  continued  for  farther  bearing 
on  tbose  matters.  The  'court  found  the 
amount  due  on  the  mortgi^  that  tbe  plain- 
tiffs bad  made  default  in  their  agreed  pay- 
meDts,  and  decreed  a  foreclosure  In  case  the 
plaintiffs  failed  to  redeem  In  six  months.  It 
was  recited  In  the  decree  that  all  parties  had 
In  a&ea  court  consented  to  it,  and  had  waived 
all  objections  thereto.  This  decree  was  dated 
March  9,  1912.  On  September  7,  1912,  plain- 
tills  in  error  filed  In  the  district  court  their 
bill  of  review,  alleging  that  the  court  had 
no  Jurisdiction  to  adjudicate  tbe  matter  of 
accounting  for  tbe  ores  taken;  that  matter 
not  having  been  in  Issue  under  tbe  pleadings. 
Upon  bearing,  tbe  bill  was  dismissed,  and 
tliereafter  a  supplemental  decree  was  entered 
for  tbe  foreclosure  of  tbe  CQuItable  mort- 
gage. Plaintltts  In  error  allege  that  there 
was  error  In  the  dismissing  of  tbe  bill  of  re- 
view, and  in  the  supplemental  decree  of 
foreclosure.  It  is  strongly  argued  that  the 
bill  of  review  should  not  have  been  dismissed, 
because  It  showed  errors  on  the  face  of  tbe 
record  of  the  cause  tried,  in  this:  (1)  That 
tbe  defendants  were  not  entitled  to  tbe  af- 
flnnatlve  relief  granted  them  In  the  decree 
for  f(H«closure,  loasniucb  as  they  filed  no 
cross-bill :  but,  on  the  contrary,  in  their  an- 
swer denied  the  existence  of  the  mortgage, 
and  asked  to  be  dismissed  from  the  cause. 
(2)  That  tbe  court,  having  denied  tbe  appli- 
cation for  leave  to  file  the  supplemental  com- 
plaint for  an  accounting  as  to  the  ores  taken 
from  the  mortgaged  property,  in  its  finding 
and  decree  adjudicated  a  matter  not  made  an 
Issue  In  the  pleadings. 

Coder  the  authorities  cited  by  counsel  their 
contention  as  to  both  of  these  points  would 
be  good  if  the  right  to  raise  these  questions 
had  not  been  waived.  The  decree  was  by  con- 
sent and,  that  being  so,  It  cannot  be  attacked 
by  a  bill  of  review. 

Tbe  antfaorlties  which  are  cited  to  the 
point  that  consent  does  not  confer  Jnrlsdic- 
Uoa  do  not  apply.  Th^  refer  to  eases  In 
which  the  court  did  not  have  Jurisdiction  of 
the  Bobject-matter,  and  In  8u<di  eases  It 
needs  no  argument  to  show  that  litigants 
cannot  confer  on  courts  what  the  law  has 
withheld.  In  this  cause,  however,  the  parties 
agreed  that  the  conrt  n^ht  consider  and  de- 
termfaie  what  It  might  have  determined  had 
parties  by  the  pleadings  called  upon  it 
so  to  do.  What  they  could  have  done  by 
their  pleadings  th^  did  by  agreement  In 
court,  thus  reverting  to  the  early  practice  at 
cmunon  law  when  tbe  matters  to  be  litigated 
voe  presented  orally,  and  reduced  to  wilt- 
Ins  hy  the  clerk.  This  submission  ct  the  new 


mattw  was  fblTowed  by  oonsent  to  and  ac- 
o^tanee  of  the  terms  of  the  decree^ 

It  Is  true  that  In  Bc^s  r.  Merced  U.  Ca, 
14  CaL  279,  Justice  Sleid  suggested  that  an 
objection  might  have  been  made,  but  was 
not;  that  the  conrt  could  not  properly  pass 
upon  a  question  not  raised  the  pleadings, 
even  on  consent  of  the  parties.  This  dictum, 
tf  It  be  entitled  to  be  considered  as  dictum, 
is  offset  by  the  fact  that  years  later,  the  Unit- 
ed States  Supreme  Court,  while  justice  Field 
was  a  member  thereof,  laid  down  tbe  con- 
trary rule  In  Thompson  v.  Maxwell  Land 
Grant  Ck>.,  95  TT.  S.  391,  24  I>.  Ed.  481.  This 
was  a  suit  brought  to  establish  an  equitable 
Interest  In  lands,  and  for  a  partition  there- 
of. Tbe  parties,  during  the  progress  of  the 
suit,  agreed  upon  a  settlement,  and  a  decree 
was  made  by  consent  It  was  not  based  up- 
on the  pleadings  and  evidence  in  the  cause, 
and  was  not  In  pursuance  of  the  relief  sought 
by  the  bllL  The  court  said: 

"The  decree  soaght  to  be  set  aside  and  re- 
versed was  a  conBent  decree.  It  is  a  general 
mle  tliat  agdhist  such  a  decree  a  bill  of  review 
will  not  lie.  *  *  *  A  decree  (or  carrjring 
out  a  settlement  and  compromiBe  of  a  suit  is 
certainlj  not,  of  Itself  erroneous.  When  made 
by  consent,  it  is  presumed  to  be  made  in  view 
of  the  existing  tacts,  and  that  these  were  in  the 
knowledge  of  the  parties.  In  the  abaence  of 
fraud  in  obtaining  it,  such  a  decree  cannot  be 
impeached." 

To  the  same  effect,  see  Gooch  v.  Gooch,  18 
Ohio,  146,  and  Watte  t.  Rice,  192  IlL  123,  61 
N.  E.  337. 

The  foreclosure  was  ordered  in  the  decree 
to  which  the  plaintiffs  consented,  and  the 
subsequent  proceedings  were  In  pursuance  of 

the  decree. 

The  dismissal  of  tbe  bill  of  review  was  not 
error,  and  the  Judgment  Is  affirmed. 

GABBIGUXfi  and  HILL,  JJ.,  concur. 


PEOPLE  ex  rel.  COLORADO  BAR  ASS'N  t. 

KOHN.   (No.  7204.) 
(Supreme  Court  of  Colorado.    May  3,  1915. 
Rehearing  Denied  Jane  7,  1915.) 

Attobnet  and  Client  ®=344  —  Disbarment 
OF  Attoenky  —  Conversion  or  Clibnt's 
Monet. 

An  attorney  who  received  money  from  vari- 
ous clients  with  which  to  pay  judgments  or  in- 
stitute suits,  but  who  converted  the  money  to 
his  own  use  and  refused  to  nturn  it  on  demand, 
is  guilty  of  misconduct  which  authorizes  a  dis- 
barment. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client.  Cent.  Dig.  H  55.  66,  62;  Dec.  Dig. 
^44.] 

Original  proceedings  by  the  People,  on  tbe 
relation  of  the  Colorado  Bar  Association, 
for  the  disbarment  c£  George  H.  Kohn.  Re- 
spondent dlslsarred. 

John  T.  Barnett,  Atty.  Gen.,  James  M, 
Brinaon,  Asst  Atty.  Gen.,  and  Joseph  D. 
Pender,  of  Denver,  for  petitioner. 
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PER  CURIAM.  The  proceeding  Is  for 
disbarment  as  an  attorney  at  law  of  respond- 
ent, George  H.  Kotan.  The  petition  sets 
fortb  three  grounds  of  complaint,  substan- 
tially as  foUon's:  First,  that  respondent 
wrongfully  appropriated  to  his  own  use  the 
sum  of  $50  out  of  $100  paid  to  him  by  a 
client  for  the  purpose  of  satisfying  a  certain 
Judgment  against  the  latter,  offering  as  his 
only  excuse  for  so  doing  that  he  had  squan- 
dered the  money  and  did  not  have  it;  sec- 
ond, that  respondent  agreed  with  his  client 
to  conduct  certain  litigation  for  the  sum  of 
$60,  including  court  costs,  which  sum  was 
accordingly  paid  to  him  and  by  him  kept 
and  appropriated  to  bis  own  use,  falsely  rep- 
resenting to  the  client  that  suit  had  been 
brought,  whereupon  It  became  necessary  for 
the  latter  to  employ  another  attorpey  at  ad- 
ditional cost  to  litigate  and  adjust  the  mat- 
ter; and,  third,  that  respondent  was  em- 
ployed by  a  client  to  bring  and  conduct  a  suit 
In  a  Justice's  court,  and  was  paid  therefor 
the  sum  of  $20;  that  he  falsely  represented 
to  the  client  that  such  suit  had  been  brought, 
and  when  the  latter,  upon  learning  that  noth- 
ing had,  in  fact,  been  done  In  the  premises, 
demanded  return  of  the  sum  so  paid,  refused 
to  return  It,  treating  the  matter  lightly  and 
In  a  Joking  manner,  whereupon  the  client 
was  obliged  to  employ  other  counsel  at  ad- 
ditional cost  for  the  purposes  of  such  litiga- 
tion. 

The  erldence  establishes  the  truth  of  the 
charges,  showing  that  respondent  not  only 
deceived  his  clients,  neglected  their  interests, 
and  Improperly  retained  money,  but  treated 
such  misconduct,  when  brought  to  his  atten- 
tion, in  a  light  and  frivolous  manner.  Cop- 
ies of  rale  to  show  cause,  petition,  and  in- 
formation were  personally  served  upon  re- 
spondent, but  he  failed  to  appear  for  any 
purpose. 

Misconduct  or  neglect  of  duty  as  an  attor- 
ney at  law  la  a  good  ground  for  strapenalon 
or  disbarment.  People  r.  Waldron,  28  Colo. 
249,  64  Pac.  186.  An  attorney  at  law  wbo 
receives  money  from  a  client  to  pay  costs. 
In  a  suit  which  he  never  brongbt,  end  re- 
fused to  return  same  on  demand,  should  be 
disbarred.  People  t.  Hays,  28  Cola  82,  62 
^c.  8S2.  Upon  this  subject  the  coart,  In 
People  T.  Slndllnger,  28  Cola  258,  64  Pac. 
101,  Bald; 

"Under  the  laws  of  this  state,  aod  the  rules  of 
this  court,  applicants  for  admission  to  the  bar 
must  be  persons  of  good  moral  character.  If 
subsequent  to  admission  an  attorney  is  guilty  of 
such  conduct  that  be  no  longer  possesses  this 
qualification,  his  name  should  be  stricken  from 
the  rolls.  The  relation  of  attorneys  to  their  cli- 
ents Bad  the  courts  demands  that  they  be  per- 
sons of  integrity." 

And  again,  in  People  v.  Keegan,  18  Colo. 
237,  32  Pac.  424,  36  Am.  St  Rep.  274: 

"The  duties  imposed  upon  members  of  the  bar 
clothe  them  with  important  flduciai?  respoDsi- 
bilities,  and  make  them  amenable  to  obligations 
tfast  other  members  of  the  community  do  not 


share.   In  no  other  calling  itionld  so  strict  an 

adherence  to  ethical  and  moral  obligations  be  ex- 
acted, or  so  high  a  degree  of  accountability  be 
enforced.  A  good  moral  character  is  one*  of  the 
essential  requisites  to  admission  to  the  bar  in 
this  state,  and  the  tenure  of  ofBce  thereby  con- 
ferred is  during  good  behavior;  and  when  it 
appears,  nimn  full  Id vesti Ration,  that  an  attor- 
ney has  forfeited,  hia  'good  moral  character,' 
and  has  by  his  coaduet  shown  himself  unworthy 
of  hia  office,  it  becomes  the  duty  of  the  court  to 
revoke  the  authority  it  gave  him  upon  bis  admi^ 
sion.  'It  is  a  duty  liiey  owe  to  themselves,  the 
bar,  and  the  public  to  see  that  a  power  which 
may  be  wielded  for  good  or  for  evil  is  not  in- 
trnstcd  to  incompetent  or  dishonest  bands.' 
Mills  Case.  1  Man.  IMich.]  393." 

Upon  a  careful  examination  and  consldera* 
tlon  of  the  record,  we  are  fully  persuaded 
that  the  Instant  ease  la  a  proper  one  for  ap- 
plication of  the  foregoing  principles.  The 
conduct  of  respondent  was  unprofessional 
and  dishonest,  and  bis  name  should  there- 
fore be  stricken  from  the  roll,  and  he  ahouM 
be  disbarred  and  prohibited  from  practicing 
as  an  attorney  of  this  conrt;  and  it  Is  so 
ordered. 

TBLLBB,      not  partldpatlnct 


EILLEN  V.  PEOPLE.   (Na  8S05.) 

(Supreme  Court  of  Golorada   March  1,  181S. 
Rehearing  Denied  Jane  7,  1915^ 

1.  JUBT  ^S>108— COUFBTENCT  OT  JuBOBS— JU* 

BOBS  Opposed  to  Death  Penaltt. 

On  a  trial  for  murder  In  the  first  degree, 
the  sustaining  of  challenge!  to  jurors,  who  atata 
that  under  no  clrcumataoces  will  they  return  a 

verdict  of  guilty  and  fix  the  punishment  at 
death,  is  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Jury,  Ceat 
Dig.  S§  4»9-481.  496;  Dec.  Dig.  «s>108.] 

2.  Cbiuinal  Law  <E=>371— Evidekoi>--Otbsb 
Offenses— "UouDUF. " 

On  a  trial  for  a  homicide  committed  on 
October  24th,  shortly  after  midnight,  it  waa 
claimed  that  it  was  committed  in  perpetrating 
highway  robbery.  The  testimony  showed  that 
accused  commanded  deceased  to  throw  up  his 
hands  and  an  instant  later  fired  the  fatal  shot 
and  then  ran  away.  Evidence  was  admitted 
of  other  robberies  committed  within  a  few  blocks 
of  the  scene  of  the  homicide  on  the  nights  of 
October  21,  22,  23,  early  in  the  monUng  of  the 
24th  and  the  evening  of  the  25th,  a^  other 
attempted  robberies  commonly  called  "holdups" 
differing  from  the  robberies  only  in  the  fact  that 
they  were  not  consummated  by  an  actual  taking 
of  property  from  the  persons  held  up.  M^d, 
that  evidence  of  these  robberies  and  attempted 
robberies  was  admissible  to  establish  accu^d's 
intent  to  rob  and  thereby  show  that  the  homi- 
cide occurred  in  committing  an  act  of  robbery 
for  the  purpose  of  fixing  the  crime  as  murder 
in  the  first  degree,  the  court  by  an  instruction 
having  limited  the  evidence  to  its  question  of 
intent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lave,  Cent.  Dig.  §S  &30-832 ;  Dec.  Dig.  «=>371. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Holdup.] 

3.  Cbiminal  Law  $=>371— Evideitce— Otheb 

That  the  klUing  was  estabUshed  by  an 
eyewitness  did  not  render  such  evidence  inad- 
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fflissible  as  crvidence  of'  tntent  Is  admissible 
whether  the  act  cbargad  is  Itself  conceded  or  Dot 
[Ed.  Note.— For  otber  cases,  see  Crlmloal 
Uw,  Cent.  Dig.  U  630-832;  Dec  Dig.  «=»:i71.] 

4.  CRiunAi.  I<AW  «s>371— Etzdsncb— Othbb 
Offehsbs. 

That  the  state  had  accased's  confession  and 
aabseqaentlr  introdoced  It  in  evidence  did  not 
ruder  socn  evidence  inadmissible,  tboagh,  in 
Tiew  of  the  dauger  that  such  evidence  may  be 
misapplied  to  the  injury  of  accused  good  prac- 
tice would  Beem  to  require  the  state  to  Srat 
offer  the  confession,  and  if  received  to  put  is  no 
fnither  evidence  of  other  crimes. 

Note. — For  other  cases,  see  Criminal 
Uw.  Cent  Dig.  H  830-832;  Dec.  Dig.  ^371.] 

5.  Cbihikai.  Law  <^1171— Misconduct  or 
Disraicr  Attobket. 

A  conviction  will  not  be  reversed  because 
of  the  misconduct  of  the  district  attorney  in  hie 
ailment  unless  such  misconduct  is  so  gross 
aa  to  be  lifaely  to  have  influenced  the  jury,  and 
if  on  a  review  of  the  whole  record  it  appears 
that  a  different  verdict  could  not  reasonably 
have  been  rendered,  the  judgment  will  not  be 
reversed. 

[t^d.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  H  8120,  8127;  Dec.  Dig. 
1171.] 

6.  CsnnNAi.  Law  <ts9ll71— MiacoMDtror  or 

DtSTBlCT  ATTOBNKT. 

On  a  trial  for  murder  in  the  first  degree, 
the  district  attorney  in  his  argument  stated  that 
s  life  sentence  meant  that  it  was  only  for  his 
life  npectancy  under  the  mortality  tables,  that 
he  would  be  given  time  for  good  behavior  and 
that  in  a  few  years  he  was  out  agaiiu  On  objec- 
tion tbe  court  told  the  jury  to  disregard  such 
statements,  and  tbe  district  attorney  also  asked 
tbe  jory  to  disregard  anything  said  along  that 
line.  The  court  further  told  the  jury  not  to 
consider  the  remark  In  any  way  in  their  delib- 
eraUons,  and  that  it  was  no  longer  the  law  that 
Ufe  Imprisonment  was  <aily  for  the  life  expec- 
tancy. BM,  that  these  remarks  did  not  con- 
Btilute  reversible  error  where  the  testimony  so 
convincingly  established  the  crime  that  it  ap- 
peared certain  that  aceused'a  rights  were  not 
iajarionaly  affected. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  3126,  8127;  Dee.  Dig.  «s» 
1171.] 

7.  Chiuinai.  Law  «=»700— Dnma  or  Fbobe- 

CDTING  ArrORNET. 

A  prosecuting  attorney  sboold  not  act  as 
t  partisan  eager  to  oonvlet,  bat  aa  an  officer 

of  the  court  whose  duty  it  is  to  aid  in  arriving 
at  the  troth  and  should  neither  endeavor  to 
exclude  competent  evidence  or  introduce  that 
which  la  of  doubtful  competency  nor  abuse  the 
deEeadaut,  make  baseless  insinuations  against 
Itis  witnesses  or  commit  acts  of  disrespect  to- 
wards opposing  counsel. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  H  1668.  1009;  Dee.  Dig. 
100.] 

White.  J.,  diattnting. 

F^n  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  Charles  O.  Butler. 

Jndge. 

Harry  B.  HlUen  was  convicted  of  murder 
in  tbe  flrat  degree  and  be  brings  error.  Af- 
flrmed- 

Tbomas  Ward,  Jr.,  BdE^r  Caypless,  How- 
ir4  L.  Honan,  and  Chas.  U.  Talbot,  all  of 
Denver,  tat  plalntlffl  in  error.  Fred  Farrar, 
Atty.  Qea^  and  WeodeU  Stephen^  Asst  Atty. 
Oen.,  for  the  People. 


TBLLBB,  J.  Tbe  plaintiff  In  error  waa 
convicted  of  nmrder  In  the  flrat  degree,  for 
tbe  killing  of  one  Chase,  said  killing  having 
been  committed  in  the  perpetration  of  hlgb- 
way  robbery. 

Three  principal  errors  are  assigned:  (1) 
Tbe  sustaining  by  the  trial  court  of  chal- 
lenges of  Jorozs  who  said  they  would  not 
under  any  drcnmstanoes  return  a  verdict  of 
guilty  and  fix  tbe  ptmisbmoit  at  death;  (2) 
tbe  admisdon  of  testimony  showing  the  com- 
mission of  otber  crimes;  (3)  tbe  misconduct 
of  the  district  attorney  in  bis  (dosing  address 
to  tbe  Jury. 

[1]  Counsel  for  plaintiff  in  emv  concede 
that  tbe  first  assignment  of  these  alleged 
errors  is  bad,  unless  the  case  of  Demato  v. 
People,  49  Colo.  147,  111  Pae.  703.  8S  L.  B. 
A.  (N.  8.)  621,  Ann.  Gas.  1912A,  783,  be  over- 
ruled, and  urge  that  tbe  ruling  In  that  case 
was  wrong  in  principle.  We  cannot  agree 
with  counsel  on  that  matter,  and  find  no 
reaam  to  depart  tarn  the  rule  laid  down  in 
that  case. 

The  second  error  is  alleged  to  consist  in 
tbe  fact  that  the  court  admitted  evidence  of 
several  highway  robberies  committed  or  at- 
tempted to  be  committed  by  the  defendant, 
before  and  after  the  killing  of  Chase. 

[2-4]  Tbe  homicide  for  which  defendant 
was  tried  was  committed  on  October  24, 1914, 
that  is,  on  tbe  night  of  October  23d,  shortly 
after  midnight 

The  testimony  to  which  objection  is  made 
was  as  to  robberies  committed,  or  attempted, 
on  tbe  nights  of  October  2l8t,  22d,  23d,  early 
in  tbe  morning  of  the  24th,  and  the  evening 
of  the  2oth.  Tbey  were  all  committed  with- 
in a  few  blocks  of  the  place  where  tbe  homi- 
cide occurred.  It  Is  objected  that  these  were 
Independent  acts  which  had  no  connection 
with  tbe  offense  for  which  tbe  defendant  was 
tried.  It  appears  from  the  record,  however, 
that  the  testimony  was  received  for  the  pur- 
pose of  showing  that  tbe  homicide  occurred 
while  defendant  was  committing  an  act  of 
INtbbery,  thus  fixing  the  crime  as  murder  in 
tbe  first  d^ree.  The  testimony  showed  that 
tbe  defendant  commanded  Chase  to  throw 
up  his  bands,  and  an  instant  later  fired  tbe 
fatal  shot.  No  attempt  at  actual  robbery 
was  made,  the  defendant  running  away  as 
soon  as  tbe  shot  was  fired ;  and  aside  from 
the  order  to  Chase  to  throw  up  his  bands, 
there  was  nothing  to  characterize  dufeod- 
ant'a  action  as  an  attempt  to  rob.  It  was 
necessary,  therefore,  to  establish  his  Intent 
to  commit  robbery,  and  for  that  purpose  evi- 
dence of  other  offenses  is  admissible  if  show- 
ing or  tending  to  show  Intent 

Here  the  fiict  of  the  Itilling  by  the  defend- 
ant was  established  by  an  eye  witness;  but 
'^he  evidence  is  receivable  irrespective  c£ 
whether  tbe  act  ^diarged  is  Itself  conceded  or 
not  Where  (as  usually)  It  is  not  conceded, 
the  evidence  of  Intent  goes  to  the  Jury  to  be 
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used  h7  them  only  on  the  assumption  that 
they  find  the  act  to  have  been  done  by  the  ac- 
CDsed.  It  is  then  to  be  employed  by  them 
in  determining  the  intent.  This  use  of  such 
evidence  is  universally  recognized.  As  to  the 
similarity  of  the  other  acts,  no  fixed  rule  can 
be  formulated.  They  certainly  need  not 
have  been  done  to  the  same  person;  they 
need  not  have  accompanied  more  or  lees  Im- 
mediately the  act  charged,  and  they  may 
have  been  done  even  at  a  subsequent  time. 
The  precedents  show  every  variety  of  circum- 
stancea,  utd  a  correct  application  of  the  prin- 
ciple would  receive  any  evidence  of  the  sort 
which  conveys  any  real  probative  Indication 
of.tlM  defendant's  Intent"  Wigmore  on  SM- 
denee,  |  363. 

TMs  court  has  in  several  cases  approved 
Uie  substance  of  the  rule  above  laid  down, 
tibe  testimony  being  by  the  trial  Judge  limit- 
ed to  the  purpose  for  which  it  waa  admitted. 
Jaynes  v.  People,  44  Colo.  585,  99  Pac.  325, 
16  Ann.  Cas.  787;  Warford  v.  People,  43  Colo. 
107,  96  Pac  556;  and  Clarke  v.  I^ople,  5S 
Gola  214,  125  Pac.  118.  In  this  case,  by  in- 
stmctTon  No.  18,  the  trial  court  limited  the 
evidence  of  oOiet  offensea  to  the  question  of 
intent;  and  there  la  no  claim  that  the  in- 
strucUon  was  not  full  and  otnnplete.  The 
district  attorney  in  his  ai^nment  also  told 
the  Jury  the  puiiwse  of  that  teatlmray. 

The  attempted  robberies  of  whldi  testi- 
mony was  admitted,  were  all  of  the  same 
(diaracter  as  the  robberies,  b^g  what  are 
commmly  called  "holdiqis,*'  dlfCering  only  in 
the  fact  that  the  robbery  was  not  consum- 
mated by  an  actual  taking  of  property  from 
the  persons  held  up.  Testimony  as  to  these 
attempted  robberies  was  admissible  as  show- 
ing a  system  uaiet  which  the  accused  oper- 
ated, bearing  thus  npon  the  intoit  in  the 
assault  upon  Chase. 

It  is,  however,  objected  that  Inasmuch  as 
the  state  had  defendant's  confession,  and  sub- 
sequently introduced  it  In  evidence,  there  was 
no  necessity  for  testimony  as  to  these  oth- 
er offenses.  Good  practice,  it  would  seem,  In 
view  of  the  danger  that  this  kind  of  evi- 
dence may  be  misapplied  to  the  injury  of  the 
accused,  might  require  the  state  to  offer  tbe 
confession  first  sud,  if  received,  to  put  in  no 
further  evidence  of  other  crimes,  unless  dear- 
ly necessary.  Yet,  a  failure  to  follow  that 
course  Is  not,  according  to  the  authorltes, 
error.  In  an  Indiana  case  where  tt  was 
necessary  for  the  state  to  establish  the  crim- 
inal Intent  in  a  conversation  alleged  to  have 
been  an  offer  to  bribe,  it  was  urged  that  the 
language  used  was  not  equivocal,  and  that 
the  Jury  had  a  right  to  infer  therefrom  the  In- 
tent charged;  but  the  court  said: 

"While  tbia  may  be  true,  it  does  not  render 
other  jnoot  of  Buch  intent  or  motive  incompe- 
tent. Wben  a  fact  is  to  be  proved,  Uie  law  re- 
quires the  beat  evidence  attainable,  but  it  does 
not  put  any  limit  upon  the  amount  of  proof 
that  may  be  adduced.  •  •  •  Even  if  appe- 
lant had  admitted  the  criminal  intent  charged, 
if  the  conversation  occurred,  or  that  he  was 


guilty  as  charged  If  he  bad  such  conversation, 
the  admission  of  the  evidence  complained  of 
would  not  have  been  error.  We  do  not  think 
that  the  admission  of  any  competent  evidence 
can  be  rendered  erroneous  by  statements  or 
admissions  of  the  accused  made  to  the  court 
and  jury  during  the  trial."  Higglns  v.  State, 
167  Ind.  57,  60  N.  E.  685. 

There  was,  then,  no  error  in  admitting  tbo 

evidence  under  consideration. 

[S,  I]  The  third  ground,  the  alleged  mis- 
conduct of  the  district  attorney  in  his  ad- 
dress to  the  Jury,  presents  a  question  which 
has  been  several  times  I>efore  this  court. 
Smith  V.  People,  8  Colo.  457,  8  Pac.  920 ;  Hel- 
ler V.  People,  22  Colo.  11,  43  Pac.  124 ;  Newby 
V.  People,  28  Colo.  16,  62  Pac.  1035 ;  Herren 
V.  People,  28  Colo.  23,  82  Paa  833 ;  Oilstrap 
V.  People,  30  Colo.  265,  70  Pac.  325 ;  Wechter 
V.  People,  53  Colo.  89,  124 'Pac.  183;  and 
Henwood  v.  People,  57  Oolo.  544,  148  Pac 
873. 

These  cases  hold  that  Judgment  should  not 
be  reversed  unless  the  court  Is  of  the  opinion 
that  the  misconduct  of  the  prosecuting  offi- 
cer was  so  gross  as  to  be  likely  to  have  In- 
fluenced the  Jury ;  and  that  If,  on  a  review  of 
the  evidence,  it  appears  that  a  different  ver- 
dict could  not  reasonably  have  been  rendered, 
such  misconduct  will  not  be  grounds  for  re- 
versal. It  must  be  determined  from  the 
whole  record  whether  or  not  the  trial  was 
fair.  The  same  rule  Is  applied  in  other 
states.  State  v.  Moody,  7  Wash.  896,  86  Paa 
132 ;  Duffin  T.  People,  107  la  118,  47  Am. 
Rep.  431. 

In  the  case  of  Wechter  v.  People,  supra. 
It  was  sought  to  reverse  a  Judgment  Im pee- 
ing the  death  penalty  where  the  accused  waa 
found  guilty  of  a  killing  while  perpetrating 
a  robbery,  as  in  this  case.  It  was  alleged  as 
error  that  the  district  attorney  urged  upon 
the  consideration  of  the  Jury  that  "men  sent 
to  the  penitentiary  seldcxn  serve  their  sen- 
tences." On  objection  being  made  by  de- 
fendant's coonael  the  court  remained  that, 
there  being  no  evidence  in  the  case  bow  long 
anybody  stays  in  the  penitentiary,  comment 
on  It  as  experience  was  imprcyper.  The  dis- 
trict attorney,  however,  insisted  that  Uw 
Jurors  might  luiply  their  knowledge  and  ex- 
perience to  the  question,  wliore  they  fix  the 
punishment 

This  court  said,  with  referencB  to  It,  that 
the  court  should  have  rebuked  the  district 
attorney  bhA  prevented  his  inoceedlng  along 
that  line,  and  further  said: 

"We  think,  however,  that  this  argument  could 
not  in  any  way  have  iniiueuced  the  jury  is  re- 
luming the  verdict  tbey  did.  They  would  not 
have  sentenced  the  defendant  to  be  hanged  in- 
stead of  to  the  penitentiary,  unleas  they  be- 
lieved from  the  testimony  the  crime  of  murder 
was  committed  under  euch  circumstances  that 
the  death  penalty  should  be  imposed.  Men 
sworn  to  perform  their  duty  and  render  a  ver- 
dict according  to  the  testimony  and  the  taw  as 
given  them  by  the  court,  will  not  be  Influenced 
by  such  argument  or  atatemeots  on  the  part 
of  the  prosecuting  attorney  to  which  we  have 
referred,  to  render  a  verdict  o&er  than  that 
which  the  testimony  and  the  law  justify.'* 
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In  this  case  the  district  attorney  told  the 
jury  that  a  life  saitence,  "means  tbat  It  Is 
only 'for  his  life  expectancy  under  the  mortal- 
ity tables,  and  means  after  a  while  he  gets 
out.  It  means  tbat  be  la  given  time  for  good 
b^Tlor,  and  In  a  few  years  be  Is  oat  again." 
Objection  being  made  to  tbls  statement,  the 
court  directed  the  jvry  to  disregard  the  part 
irltb  reCerence  to  life  «q>ectanc7>  Then  tbe 
dfitilct  attorney  said: 

do  not  waot  any  error  In  this  case;  and 
I  will  refrain  from  the  sigament  and  ask  the 
jury  to  disregard  anything  said  along  that  line." 

The  court  then  said  to  the  Jury: 

'Ton  wlB  disregard  any  atatement  with  ref- 
erence to  tbe  prisoner  getting  out  at  tbe  end  of 
his  life  expectancy.  It  la  not  for  you  to  con- 
sider, and  it  will  be  disregarded  entirely  by 
roa;  pay  no  attention  to  it  whatever  in  fixing 
the  punishment,  if  you  find  tbe  defendant  guilty, 
m  take  It  Into  consideration  In  any  way  in  your 
deUberatitMi.'* 

At  the  close  of  the  argument  the  court, 
before  glTlng  the  formal  instructions,  stated 
to  the  Jury  that,  though  it  had  at  one  time 
been  the  law  that  life  Imprisonment  was 
only  for  the  life  expectancy,  It  was  no  longer 
tbe  law,  and  that  they  should  disregard  tbe 
district  attorney's  statement  with  reference 
tolL 

There  were  other  remarks  of  the  district 
attorney  to  which  objection  was  made,  and 
others  to  which  objection  might  well  have 
been  made,  but  was  not.  In  every  case  where 
a  valid  objection  was  made  the  court  direct- 
ed the  Jury  to  disregard  the  improper  re- 
marks, and  no  attempt  was  thereafter  made 
by  the  prosecutor  to  continue  them.  While  It 
is  onfortonate  that  these  remarks  were  made, 
ttaQs  raising  the  question  of  the  fairness  of 
the  trial  In  a  capital  case,  If  we  aiipJy  to  them 
the  rule  laid  down  in  Wechter  v.  People,  su- 
pra, as  above  quoted,  it  cunnot  be  said  that 
they  constitute  reversible  error.  Of  this  ease 
It  Is  true,  as  was  then  said  of  that: 

The  testimony  on  the  part  of  the  prosecntion 
fo  dearly  and  cmvincingly  eatablishea  the  crime 
for  vhich  the  defendant  was  convicted,  tbat  It 
appears  certain  none  of  tbe  matters  of  which 
the  defendant  complains  injuriously  affected  his 
righta." 

[7]  It  Is  greatly  to  be  regretted  that  prose- 
rating  officers  so  often  forget  that  In  the  trial 
of  a  criminal  case  they  represent  the  state, 
which  demands  not  that  the  accused  be  con- 
vlcted,  but  that  Justice  be  done.  A  prosecu- 
tor should  act  not  as  a  partisan  eager  to  con- 
Tlcl,  bnt  as  an  officer  of  the  court,  whose 
duty  it  is  to  aid  In  arriving  at  the  truth  In 
erery  case.  Occupying  this  quasi  Judicial 
position,  he  may  not  properly  endeavor  to  ei- 
dndo  competent  evidence,  nor  introduce  that 
vhich  is  of  doubtful  competency.  He  owes  a 
duty  to  the  accused  as  well  as  to  tbe  state ; 
SDd  abuse  of  a  defendant,  baseless  Insioua- 
tions  against  bis  witnesses,  and  acts  of  disre- 
spect toward  opposing  counsel,  comport  nei- 
ther with  that  duty,  nor  with  the  dignity  of 
tbe  otflce  of  public  prosecutor.   These  facts 


have  been  many  times  pointed  out,  by  this  and 
other  courts ;  yet  district  attorneys  e<mtinue 
to  disregard  them,  and  to  risk  a  reversal  in 
cases  Involving  great  expense  to  the  state ;  all 
apparently,  because  of  a  misapplied  seal,  a 
mistaken  desire  to  win. 

Where  it  appears  that  Improper  conduct  on 
the  part  of  tbe  prosecutor  may  have  been 
prejudicial  to  the  rif^ts  of  tbe  accused,  there 
flhonld  be  no  hesitancy  In  reversing  tbe  Judg- 
meatt  bnt  in  this  case  it  appears  tbat  no 
other  verdict  could  properly  have  been  re- 
turned, hence  there  can  be  no  inference  of 
prejudice  from  the  remarks  to  which  objec- 
tlm  is  made. 

The  Judgment  tbe  district  court  la  af- 
firmed. 

It  Is  fnrtber  ordered  tbat  said  Judgment 
be  executed  during  the  week  beginning  June 

WHITD)  dissents. 


SPBINOER  T.  ClTr  BANK  ft  TRUST  Oa 

et  aL   (No.  8021.)  ■ 
<Snpzeme  Court  of  Golondo.    May  3,  1915. 
Bebearing  Denied  June  7,  1915.) 

1.  PUNOXFAL  Ann  AOBNT  *=»10^AUTHOai- 
TT  OF  AOKNT  lO  SeU.  LaND—CONSTHDCTIOH 

OF  C0NTBACT~"To  SELL." 

An  agreement  between  Q.  and  S.  provided 
that  S.  was  to  be  at  tbe  expense  of  obtainiDg 
title  to  certain  land  from  the  government  and 
of  finding  a  purchaser,  and  as  compensation 
was  to  receive  one-half  of  the  proceeds  after 

Saying  G.  J4  an  acre,  the  title  to  remain  in 
I.,  and  the  land  not  to  be  sold  for  less  than  $S 
an  acre,  and  that  sboold  the  land  not  be  sold 
within  one  year  the  title  should  be  fully  vested 
in  G.  Held,  that  such  contract  merely  author- 
ized S.  to  find  a  purchaser  and  did  not  authorize 
him  to  make  a  contract  binding  G.  to  sell, 
since  where  real  estate  is  placed  in  tbe  hands 
of  an  agent  to  find  a  purchaser  or  with  instrac- 
tlona  in  general  terms  "to  seH,"*  the  agent  is 
not  authorized  to  enter  into  a  contract  of  sale 
binding  upon  the  prindpaL 

[Kd.  Note.— For  other  eaaes,  see  PriDclpal  and 
Agent,  Cent  Dig.  f}  278-293,  853-859,  867; 
Dec.  IMg.  <Ss»103. 

For  other  de&nitious,  see  Words  and  Phrases, 
First  and  Second  Series,  Sell.] 

2.  Appeal  and  Eibbos  «»84ft  —  Rbvisv  — 

Waives  of  Ebbobs. 
Where,  in  an  action  on  an  agent's  contract, 
a  motion  to  make  the  complaint  more  specific 
by  setting  forth  the  agreement  In  writing  con- 
sCituting  tbe  agent's  authority  was  granted  and 
plaintiff  thereupon  amended  the  complaint  by 
setting  out  such  agreement  and  a  demurrer  to 
tbe  amended  complaint  was  sustained,  the  sufB- 
dency  of  the  amended  pleading  was  tlie  only 
question  on  appeal,  and  whether  tbe  court 
erred  in  granting  such  motion  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dtg.  ||  3831-8341;  Dec  Dig.  «=» 
843.] 

8.  Fbattds,  Statute  of  4s>113— Authokitt 
OF  AosNT  TO  Sell  Land  —  NBCESSLir  of 

WbITIHG— *  'COHVBTANCB. ' ' 

Under  Rev.  St.  1908,  }  2660,  providing 
that  no  estate  or  interest  in  lands  other  than 
leases  for  not  exceeding  one  year  shall  be  cre- 
ated, granted,  etc,  unless  by  operation  of  law 


«3»Forotliw  caMS  Mm  Bam*  to^  and  KBT-HUUBBA  la  sU  Kajr-Noniberad  DlgesU  and  Indexsi 


Digitized  by 


Goc 


254 


149  PAOIFZO  BBPOBTBR 


<Oolo. 


or  by  a  ooDTeyance  In  writing  gubacribed  by 
the  party  creating  it.  or  by  his  lawful  agent 
thereunto  authorized  by  writing,  section  2662, 
requiring  contracta  for  the  sale  of  the  land 
to  be  in  writing  and  subscribed  by  the  party 
by  wbom  the  sale  is  made,  section  2663,  pro- 
vldiDg  that  such  instruments  may  be  auracrib- 
ed  by  such  party's  agent  lawfully  aulhorized 
by  writing,  and  section  2677  defining  "convey- 
ance" as  used  in  that  chapter  as  embracing 
every  Instrument  in  writing  except  a  will  by 
which  any  estate  or  interest  in  lands  ia  created, 
ftltcncd,  assigned,  or  surrendered,  an  agent's  au- 
thority  to  contract  for  the  sale  of  land  on  be- 
half of  bis  principal  maat  b«  conferred  in 
writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §§  251-2ti0;  Dec.  Dig. 
116. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Conveyance.] 

4.  PsinciPAL  AND  Agent  «=>103— Autrobtit 

OF  AOBNT  TO  SBU.  LaHO— CONSTBUCTION  OF 

Contract. 

A  contract  of  agency  giving  power  to  sell 
land  is  to  be  strictly  construed,  and  if  there  is 
any  doobt  whether  acts  of  the  agent  thereun- 
der are  within  his  delegated  tiowers,  they* 
should  be  resolved  against  the  agent  and  against 
any  third  party  dealing  with  him. 

ni^d.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  H  278-203,  853-368,  367; 
Dec.  Dig.  «=»103.] 

ff.  PBINCIPAX.  and  AOBIfX  ^147— AUTHOBITT 

OF  Aqent  —  Notice  to  Pebson  Dealinq 

WITH  Agent. 

Parties  dealing  with  an  agent  asanming  to 
have  authority  to  sell  land  are  put  upon  inquiry 
to  ascertain  the  extent  of  his  antbority. 

[Ed.  Note.— For  other  cases,  see 'Principal  and 
Agent,  Cent  Dig.  H  628-fi3S;  Dee.  IMi  «ss» 
147.] 

Brror  to  District  Ckmrt,  Las  Anlmaa  Ooim> 
ty ;  A.  Watson  McHendrle,  Judge. 

Action  by  BeiUamln  F.  Springer  against 
tbe  City  Bank  &  Trust  Company,  executor 
of  Allen  M.  Ghost,  deceased^  and  others. 
Judgment  for  defendants  on  demurrer,  and 
plaintiff  brings  error.  Affirmed. 

Robert  T.  Teaman  and  A.  0.  McChesney, 
both  of  Trinidad,  for  plaintiff  In  error.  Fred- 
eric Burnham,  of  Chicago,  111.,  and  £.  B. 
Whitted,  of  Denver,  for  defendants  in  error. 

BATLET.  J.  On  March  29th,  1909,  B.  B. 
SoprlB  fcff  himself,  and  for  A.  M.  Ghost,  aa- 
Buming  to  act  as  agent  and  attorney  in  fact 
for  the  latter,  executed  an  agreement  with 
Benjamin  F.  Springer  for  the  sale  and  con- 
veyance of  certain  lands  situate  in  Las  Ani- 
mas county^  belonging  to  tiboet,  for  $16,400, 
receipt  of  $200  on  the  contract  Is  acknowl- 
edged by  Soprls.  Springer  brought  this  ac- 
tion for  specific  performance. 

[1]  A  motion  to  make  the  complaint  more 
specific,  by  requiring  plaintiff  to  set  forth  an 
agreement  in  writing  previously  entered  into 
between  Ghost  and  Sopris,  concerning  this 
property,  which  Is  the  sole  authority  of  So- 
prls for  executing  the  agreement  with  Spring- 
er, was  interposed,  sustained  and  the  com- 
plaint amended  accordingly.  The  provision 
of  the  contract  between  Soprls  and  Ghost 


which  concerns  us  In  determining  the  case,  Is 
as  follows: 

"Now  therefore  this  agreement  by  and  be- 
tween the  parties  aforesaid  Witnesseth:  That 
said  Sopris  is  to  be  at  the  entire  expense  of  ob- 
taiuing  title  to  said  land  from  the  u.  S.  Govt, 
and  also  of  finding  a  purchaser  and  selling  the 
same  and  as  compensation  for  snch  service  is 
to  receive  one  half  of  the  proceeds  of  such  sale 
remaining  after  paying  said  Ghost  the  sum  of 
Four  (4)  Dollars  per  acre  for  all  land  furnish- 
ed as  aforesaid  and  the  other  half  shall  belong 
to  said  Ghost,  the  title  to  said  lands  shall  re- 
main in  said  Ghost  and  shall  not  be  sold  by 
said  Sopris  tor  less  than  Eight  (8>  Dollars  per 
acre.  Should  said  lands  thus  selected  be  not 
sold  within  the  period  of  one  year  after  the  al- 
lowance of  the  entries  by  the  General  Land  Of- 
fice at  Washington  then  the  Interest  of  said 
Sopris  shall  cease  therein  and  this  agreement 
shall  thereafter  be  void  and  the  title  to  said 
lands  be  fully  vested  in  said  Ghost." 

A  general  demurrer  to  the  amended  com- 
plaint was  sustained,  plaintiff  declined  to 
further  amend  and  Judgment  of  dismissal 
was  entered,  whldi  he  brings  here  for  re- 
view. 

The  City  Bank  &  Trust  Company  Is  sub- 
stituted for  defendant  Allen  M.  Ghost,  de- 
ceased, as  executor  of  his  last  will  and  testa- 
ment, and  Mrs.  B.  B.  Whitted  for  defmdant 
Ada  M.  Ghost,  deceased,  as  sole  heir.  The 
other  defendants  In  error  are  permos  to 
whom  Ghost  subsequently  gave  deeds  toe  poz^ 
tlons  of  the  land  in  question. 

[2]  The  first  matter  urged  for  reversal  Is 
that  the  court  erred  In  requiring  plaintiff  to 
aet  out  in  his  complaint  the  agreement  be- 
tween Sopris  and  Ghost  That  Is  a  matter 
which  has,  and  can  have,  no  bearing  on  this 
review.  If  plaintiff  had  declined  to  amend, 
and  had  stood  by  his  original  eompUUnt  and 
brou^t  the  case  here  upon  that  proposition, 
then  he  could  bave  bad  the  Judgment  of  this 
court  upon  the  su^dency  of  his  original  com- 
plaint But  having  amended  by  setting  out 
in  haec  verba  the  Ghost-Soprls  contract  and 
a  demurrer  to  the  amended  complaint  having 
been  sustained,  the  queetlim  now  turns  solely 
upon  the  sufficiency  of  the  amended  pleading. 

[3]  The  statutes  provide  that  an  authority 
such  as  Soprla  assumed  to  exercise  In  signing 
the  agreemeiU  with  Sprlngw,  as  agmt  and 
attorney  In  fact  of  Obost^  moat  be  conftorred 
In  writing: 

"No  estate  or  interest  in  lands,  other  than 
leases  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  over  or  concerning  lands,  or 
in  any  manner  relating  thereto,  shall  hereafter 
be  created,  granted,  assigned,  surrendered  or  de- 
clared, unless  by  act  or  operation  of  law,  or  by 
deed  or  conveyance  In  writing,  subscribed  by 
the  party  creating,  granting,  assigning,  sur- 
rendering or  declaring  the  same,  or  by  his  law^ 
ful  ageat,  thereunto  authorized  by  writing." 
Section  2660,  R.  S.  1908. 

"Every  contract  for  the  leasing  for  a  kwgtt 

fteriod  than  one  year,  or -for  the  sale  of  any 
ands  or  any  interest  In  lands,  shall  be  void,  un- 
less the  coDtract,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writ- 
ing, and  be  subscribed  by  the  party  by  whom 
the  lease  or  sale  is  to  be  made.''  Section  2662, 
R.  S.  1908. 

"Every  instrument  required  to  be  subscribed 


tfsaFor  ettaar  cases  Ms  saint  topic  and  KBY-NUUBBR  in  all  Key-Mombarad  DlgssU  and  Indnss 


Digitized  by 


Google 


OmCABR  T.  BXLL 


255 


b/  any  party  under  ths  last  precedliiB  section, 
ma;  be  subscribed  by  the  agent  of  such  party, 
lawfully  authorized  b;  writing."  Section  2663, 
B.  S.  1908. 

"The  term  'Conveyance,'  as  need  in  this  chap- 
ter, shall  be  construed  to  embrace  every  instru- 
ment in  writing,  except  a  laat  will  and  testa- 
ment, whatever  may  be  its  form  and  by  what- 
ever name  ft  may  be  known  in  law,  by  which 
any  estate  or  intereat  in  lands  is  created,  alien- 
ed, assigned  or  lurreudered."  Section  2677,  B. 
811908. 

[4. 1]  It  Is  settled  law  tbat  a  contract  of 
agency  giving  power  to  sell  real  estate  Is  to 
be  strictly  construed.  Nlppel  t.  Hammond, 
4  Colo.  2U ;  Field  t.  SmaU,  17  Colo.  386,  30 
Pac.  1034 :  Bundle  t.  Cuttii^,  18  Colo.  337, 
3S  Pac  994 ;  Malone  v.  McCuUough,  15  Colo. 
4G0,  24  Pac.  lOlO ;  Sullivan  v.  Leer,  2  Colo. 
App.  141,  29  Pac.  817;  Speer  v.  Craig,  16 
Colo.  478,  27  Pac  891 ;  Downing  Inv.  Co.  t. 
CooUdge,  46  Colo.  345, 104  Pac  392;  Jobnson 
V.  LeDnoz,  60  Colo.  125,  133  Pac  744 ;  In 
Johnson  t.  Lranoz,  supra,  at  page  120  of  60 
ColOn  at  page  746  of  133  Pac,  It  la  said : 

The  statute  In  such  case  and  the  decisions  of 
the  coorta  relating  to  the  form  and  sufficiency 
of  authority  of  agents  must  be  controlling,  as 
asainat  third  partTes.  It  Is  the  rule  of  law  that 
tbe  authority  of  an  agent  conferring  power  to 
execute  an  executory  contract  for  the  sale  of 
real  estate  must  be  in  writing,  and  that  the 
■gent  mast  be  given  therein  specific  authority 
to  do,  either  the  general  business  of  his  prin- 
cipal or  the  particular  thing  which  he  assumed 
to  do.  Also,  that  the  burden  is  pat  on  the 
plaintiff  who  sues  upon  a  contract  tiius  execut- 
ed, to  show  that  the  person  who  signed  the  con- 
tract as  agent,  was  authorized,  not  only  to  ne- 
gotiate the  sale,  but  also  to  conclude  in  writing 
a  binding  contract  within  the  terms,  conditions 
and  limitations  expressed  in  the  contract  sued 
on.  Such  an  agent  must  strictly  pursue  his  au- 
tlwrity;  and  any  person  dealing  with  him  is 
bonad  at  bis  peril  to  learn  the  extent  of  that 
authority.** 

If  there  Is  any  doabt  whether  the  acts  of 
u  agent  under  sudi  a  contract  are  within 
his  delegated  powers,  they  should  be  resolved 
against  tbe  agent  and  against  any  third  party 
dealing  with  blm  under  the  power,  the  latter 
being  put  npon  inquiry  to  ascertain  the  ex- 
teid  of  the  autbori^  of  the  agent 

An  examination  of  the  contract  between 
Ghost  and  S^^ris  shows  tliat  the  only  aathor^ 
Ity  whidi  Soprla  bad  was  to  find  and  present 
to  Ghost  a  purchaser  ready,  able  and  willing 
to  pay  at  least  eight  dinars  an  acre  for  tbe 
land,  that  Is,  Sopris  had  authority  to  find  a 
pnndiaaer  and  negotiate  generally  fm  a  sale, 
bat  no  express  or  Implied  authority  to  make 
a  contract  binding  Ghost  to  s^  upon  terms  Is 
given.  Instead  of  pursuing  the  authority 
vhlch  by  tbe  contract  be  bad,  Sopris  nndei^ 
Uxk  to  make  and  execute  in  tbe  name  of 
Ghost  a  binding  contract  of  sale,  prorldlng 
for  the  conveyance  to  Springer,  fixing  tbe 
price,  terms  of  payment,  and  tbe  settlement 
of  all  the  'details  of  transfer.  An  agent  who 
deals  in  this  manner  can  do  so,  and  bind  his 
principal^  mly  npon  clear  written  authority, 
or  upon  necessary  Implication  arising  from 
ndi  authority.    Tbe  authority  of  Sopris  to 


bind  Ghost  Is  to  be  measured  by  tbe  terms  of 
his  omtract  with  tbe  latter,  wbicb  in  this 
case  utterly  falls,  either  expressly  or  other- 
wise, to  confer  the  power  which  be  underto(A 
to  exercise.  It  is  a  general  role  tbat  where 
real  estate  Is  placed  In  the  hands  of  an  agent, 
either  verbally  or  by  written  Instrument,  to 
find  a  purchaser,  or  with  Instructions  in 
general  terms  to  sell,  the  agoit  Is  not  thereby 
authorized  to  enter  into  a  contract  of  sale 
binding  upon  the  owner,  as  in  either  instance 
the  agent's  authority  extends  only  to  finding 
a  purchaser  acceptable  to  the  owner,  and  to 
negotiating  a  sale  generally  between  such 
purchaser  and  the  owner.  Tbe  use  of  the 
words  "to  sell"  in  such  case  Is  held  to  mean 
no  more  than  to  authorize  the  agent  to  find 
a  purchaser.  This  doctrine  Is  firmly  settled 
in  tbis  jurisdiction,  as  indicated  by  the  fol- 
lowing authorities:  Winch  t.  ^munds,  34 
Colo.  359,  83  Pac  632:  Blalone  v.  McCul- 
lough,  supra ;  Sullivan  t.  Leer,  supra ;  Spen 
V.  Craig,  supra;  Johnson  v.  Lennox,  supra. 
The  following  anthorltles  from  other  Juris- 
dictions foUy  support  this  proposition: 
Campbell  v.  Galloway,  148  Ind.  440,  47  N.  B. 
818;  Brandrup  t.  Britten,  11  N.  D.  370,  92 
N.  W.  454;  Milne  v.  Kleb,  44  N.  J.  Gq.  S7S, 
14  AO.  646:  Lawson  T.  King,  66  Wash.  16, 
101  Fac  1118;  Grant  t.  Ede,  85  Cal.  418,  24 
Pac  890,  20  Am.  St.  Hep.  237 ;  Scully  v.  Book, 
3  Wash.  182,  28  Pac.  556;  Armstrong  T. 
Lowe,  76  Cal.  616.  18  Pac  759;  Larson  t. 
O'Hara,  98  Minn.  71. 107  N.  W.  821,  116  Am. 
St  Bep.  342, 8  Ann.  Gas.  page  849,  and  cases 
cited. 

Sopris  not  having  authority  to  execute  the 
contract  in  question  for  Ghost,  and  Springer 
being  charged  In  law  with  knowledge  of  sudi 
lack  <tf  authority,  tbe  supposed  contract  Is  In 
fact  no  contract  and  not  enforceable  on  any 
tbeoiy. 

Judgment  affirmed. 

6ABBBBT,  O.  J.,  and  WHITE,  J.,  concur. 


GUMAEE  et  al.  v.  BELL.    (No.  8020.) 
(Supreme  Court  of  Colorado.    April  6,  1916. 
Rehearing  Denied  June  7,  1015.) 

JUDOUENT  «S»17S  —  RBOPININS  JlTDOVSNT  — 

Pleading. 

Where  judpment  by  default,  entered  ftealnst 
defendants  upon  notes,  was  reversed  on  ap- 
peal, and  defendants  "given  leave  to  Rle  thrir 
answer  to  the  complaint  in  the  action,  ns  they  ask 
in  their  motion  to  vacate,"  which  motion  was 
based  upon  set-ofTs  and  connterclnims,  and  pay- 
ments made  for  the  benefit  of  the  plaintiff,  and 
defendants  in  their  answer  set  up  the  statute 
of  limitntioDS.  a  judgment  for  plaintiff  will 
not  be  set  afdde,  where  defendants  introduced 
no  evldrace  as  to  the  facts  pleaded  in  the  mo- 
tion to  reopen  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  |  338;   Dec.  Dig.  'e=>175.] 

Error  to  District  Court  El  Paso  County; 
James  Owen,  Judge. 

Action  by  Dennlstoun  M.  Bell  against  A.  R, 
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Gumaer  and  another.  Jadgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

James  T.  Locke,  of  Canon  City,  for  plain- 
tiffs In  error.  Horace  G.  Lunt,  of  Colorado 
Springs,  and  Michael  B.  Hurley,  of  St  Faol, 
Minn.,  for  defendant  in  error. 

WHITE,  J.  Upon  a  prevloUB  con^deratfon 
of  tbla  case  a  judgment  upon  defoult.  enter- 
ed by  tbe  trial  court  against  tbe  defendants 
tlier^n,  was  reversed,  wiUi  directions  that 
the  Judgment  and  default  In  the  district  court 
be  set  aside  and  the  defendants  "^ren  leave 
to  file  their  answer  to  the  complaint  In  the  ao- 
tiim.  as  they  ask  In  their  motion  to  vacate, 
within  such  reasonable  time  as  may  be  fixed 
by  tile  court"  Oumaer  v.  Bell,  61  Oola  473, 
119  Pac.  681.  Upon  the  order  being  entered 
in  the  district  court,  the  defendants  filed  sep- 
arate answers:  The  plaintiff  seeks  to  recover 
Judgment  against  the  defendants  upon  two 
promissory  notes  made  payable  to  tbe  order 
of  E.  L.  Gumaer  and  signed  by  A.  B.  Gumser. 
The  complaint  alleges  that  E.  U  Gumaer  in- 
dorsed the  notes  before  any  delivery  thereof, 
and  that  they  were  subsequently  transferred, 
delivered  to,  and  became  the  property  of  the 
plaintiff  in  the  suit,  and  that  $250  had  been 
paid  on  each  of  said  notes  on  a  designated 
date  within  less  than  six  years  prior  to  the 
Institution  of  the  suit 

The  answer  of  K.  L.  Gumaer  admits  the 
execution  of  the  notes  by  her  codefendant 
and  that  she  Indorsed  the  same,  denies  all 
other  allegations  of  the  complaints,  and 
pleads  as  a  defense  to  the  cause  of  action 
upon  each  note  the  six-year  statute  of  limita- 
tion. The  amended  answer  of  A.  R.  Gumaer 
ad^ts  the  execution  of  the  notes  and  the 
indorsement  thereof  by  E.  L.  Gumaer,  and 
alleges  that  thereafter  they  were  delivered  by 
himself  to  one  Qulnlan,  admits  the  payment 
of  $250  on  each  of  said  notes,  but  alleges  that 
snch  payments  were  made  at  their  maturity, 
and  not  afterwards,  and  pleads  as  a  defense 
to  tbe  cause  of  action  upon  each  note  the  six- 
year  statute  of  limitation.  In  the  Joint  affi- 
davit of  merits  and  motion  of  defendants,  up- 
on which  this  court.  In  Gumaer  v.  Bell,  su- 
pra, ordered  the  default  and  Judgment  of  the 
district  court  set  aside,  and  tbe  defendants 
permitted  to  answer  as  "they  ask  In  their 
motion  to  vacate,"  the  statute  of  limitation 
is  neither  set  forth  nor  reference  made  there- 
to. In  fact,  the  sole  defense  set  forth  therein 
is  to  the  nature  of  offsets  or  counterclaims 
which,  it  Is  alleged,  should  be  allowed  de- 
fendants as  payments  u[)on  said  notes;  and 
in  the  answers  filed,  upon  which  the  case  was 
heard  and  the  Instant  Judgment  entered,  nei- 
ther defendant  sets  forth  nor  mentions  any 
such  defense.  Moreover,  In  the  aforesaid  mo- 
tion and  affidavit  of  merits,  in  pleading  one 
of  the  several  counterclaims,  it  Is  alleged  that 
from  the  year  "1895  to  the  year  1901,  both  In- 
dualve,**  Qulnlan,  who  then  owned  said  notea, 


and  which  were  long  past  due,  '^requested 
from  time  to  time  that  the  defendants  pay 
for  said  Qulnlan  the  said  taxes"  upon  a  cer- 
tain tract  of  land  situate  In  fhe  county  of 
Pueblo,  state  of  Colorado,  and  that  "the  de- 
fendants did  pay  to  the  treasurer  ot  Pueblo 
county  the  said  taxes  for  said  years  amount- 
ing In  all  to  the  sum  of  $1,085";  that  the 
money  so  paid  for  taxes  "was  money  advano* 
ed  by  the  defendants  to  said  Qulnlan,  and 
they  are  advised  that  they  are  entitled  to 
offset  said  payments  so  made,  and  Interest 
thereon,  against  said  promissory  notes."  The 
d^endants  also  asked  therein  that  they  be 
allowed  "to  have  an  accounting,  and  they  of- 
fer to  abide  by  said  acconnting,  and  to  pay 
any  sum  or  sums  that  may  be  found  due  or 
owing  on  said  notes,  but  they  allege  that  said 
accounting  will  show  that  nothing  whatever 
is  due  or  owing  on  said  notes." 

Plaintiff  replied  to  the  answers,  alleging 
that  the  proceedli^  resulting  in  the  order 
of  this  court  permitting  defendants  to  an- 
swer constituted  a  waiver,  estoppel,  and  lim- 
itation to  rely  upon  any  def^ise  not  set  forth 
In  the  motion  and  affidavit  of  merits  consti- 
tuting the  basis  of  that  proceeding.  An  ac- 
knowledgment of  the  debt  and  a  new  promise 
to  pay  the  notes,  made  hy  each  of  the  de- 
fendants within  six  years  prior  to  tbe  com- 
mencement of  the  suit,  was  also  pleaded. 

A.  R.  Gumaer  was  called  and  examined  on 
behalf  of  plaintiff  under  the  provisions  of 
the  statute.  Plaintiff  also  introduced  other 
evidence  and  submitted  his  case.  Thereupon 
a  motion  was  interposed  to  dismiss  the  pro- 
ceeding as  to  E.  L.  Gumaer,  on  the  ground 
that  the  complaint  failed  to  set  forth  suffi- 
cient facts  and  the  evidence  was  insufficient, 
by  reason  of  its  failure  to  show  compliance 
with  tbe  conditions  of  section  247,  Mills'  Ann. 
Stat  1891,  to  hold  her  liable  as  indorser  on 
either  note.  The  motion  was  denied.  No  otb- 
er  evidfflce  was  offered,  given  or  received ;  and 
the  court  thereupon  found  tbe  issues  in  favor 
of  the  plaintiff,  and  gave  Judgment  aocording<- 
ly.  The  defendants  bring  the  cause  here 
for  review  ujxm  writ  of  error. 

If  the  defendants'  motion  and  affidavit  of 
merits  had  set  forth  tbe  alleged  defenses  now 
urged,  and  none  other,  it  is  doubtful  If  this 
court  would  hare  ordered  the  default  and 
Judgment  vacated,  and  extended  to  defend- 
ants the  right  to  answer.  But,  be  that  as  it 
may,  no  such  defenses  were  set  forth  in  the 
motion  and  affidavit  of  merits,  and  defend- 
ants were  only  permitted  to  plead  "as  they 
ask  in  their  motion  to  vacate."  They  were 
not  given  the  right  to  "plead"  generally,  nor 
even  the  full  right  to  "answer,"  but  only  to 
do  the  latter  in  a  particular  way.  In  that 
proceeding  both  defendants  relied  upon  the 
alleged  partial  payments  and  offsets  therein 
referred  to  as  their  sole  defensa  By  the  lan- 
guage the  affidavit  of  merits  the  notes  were 
recognized  as  valid  obligations  of  both  de- 
fendants. Uoreover,  they  offered  therein  to 
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abide  by  the  flndtogs  upon  the  matters  ao  set 
forth  and  to  pay  any  portion  of  the  notes 
QOt  discharged  thereby.  These  wpre  the  con- 
ditions upon  whl<di  platnture  judgment  was 
Bet  asid^  defendants*  default  lemoved,  and 
the  latter  let  In  to  defend. 

Considering  the  record  here,  in  conjunction 
with  our  former  opinion  In  this  case,  it  Is 
certain  that  neither  of  the  defendants  has 
caase  to  complain  of  the  action  of  the  trial 
court  in  the  premises.  Judgment  la  then- 
fore  affirmed. 

Jodgmeut  alBnned. 

QABBSBT,  a  X,  and  TDLLBIB,  J.,  concor. 


McPHATL  V.  CITY  AND  COUNTT  OF 
DENVER.    (No.  7945.) 
(Sivrane  Goort  of  Colorado.    April  5*  1915. 
Rehearing  Denied  June  7,  1915.) 

1.  LiCXRSKS  PoLICa  PoWKS^RBODLiL- 
TioN  OF  KEEFina  or  DOQS. 

Municipal  Oode  of  Citr  and  County  of 
Denver,  c  16,  art.  2,  |  74T  «C  seq.,  preacrib- 
iag  license  fees  for  the  keeping  of  dogs  and  pen- 
alties for  failure  to  pay,  are  constitutional, 
nuce  the  regulation  of  the  keeping  of  dogs  is 
vithis  the  police  power  of  Uie  state,  and  may 
be  delegated  to  dttes  and  towns. 

[Ed.  Note.— For  other  cases,  see  Lleenses, 
Cent.  Dig.  |S  5.  6,  19;  Dec.  Dig.  «s>6.] 

2.  MoHiciPAi.  CoapoBATions  ^604— Police 

POWEB— RBOULATIOH  OF  DOGS— EXTENT. 
The  regulation  of  dogs,  a  branch  of  its 
police  power  which  the  state  may  delegate  to  a 
dty,  is  not  limited  to  dogs  runn^  at  large, 
bat  extends  to  the  keepii^  of  dogs. 

[Kd.  Note.— Fot  other  cases,  see  Municipal 
OorporatioQs,  Gent  Dig.  U  1835-1887;  Dec. 
Dig.  «=>6M.] 

3.  Notice  «=97,  9— WarrraN  Notzob— When 

Tb«  general  rule  is  that  notice  required 
by  law  to  be  given  is  notice  in  writing,  and 
whenever  by  statute  or  ordinance  a  duty  is  im- 
posed on  an  individual,  for  the  neglect  of  which 
be  ia  subject  to  a  puialCy,  notice  is  required 
before  liamlity  arisest  unless  the  contrary  is 
eipresaly  provided. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent 
I'iE.  iS  13,  14,  16-21;  Deo.  Dig.  *=7,  9.] 

Gabbert,  C  J.,  and  Scott  and  Bailey,  JJ., 
dKKDting. 

En  banc.  Error  to  County  Court,  City  and 
Coun^  of  Denver ;  H.  S.  Class,  Judge. 

Duncan  HcPhail  was  convicted  of  violating 
a  municipal  ordinance  of  the  City  of  Denver, 
SDd  he  brings  error.  Reversed  with  direc- 
tioDs  to  dismiss  the  proceeding. 

Duncan  McPhail,  of  Denver,  tor  plaintiff  in 
error.  I.  K.  Stevens,  City  Atty.,  W.  H.  Bry- 
ant, H.  J.  O'Bryan,  J.  A.  Marsh,  W.  R  Ken- 
nedy, and  Paul  Knowles,  all  of  Denver,  for 
def^dant  In  enor. 

TELLER,  J,  The  plalntitt  In  error  was 
convicted  of  violating  section  7B0,  article  2, 
Aapter  16,  of  the  Municipal  Code  of  the  City 
utd  Coonty  of  Denver,  which  reqnlres  owners 
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of  dogs  to  pay  to  the  dty  treasurer  annually 
a  prescribed  s&m  for  each  dog  so  owned  or 
k^t  in  said  dty.  He  alleges  errw  in  the 
proceedings,  and  seeks  to  reverse  the  judg- 
ment Imposing  a  fine  upon  him. 

Section  747  of  the  said  Municipal  Code 
reads  in  p^rt  as  follows: 

"It  shall  be  the  duty  of  said  dog  license  in- 
spector to  ascertain  whether  or  not  proper  li- 
cense  has  been  paid  for  any  dog,  as  provided,  by 
ordinance.  In  tlie  event  said  license  baa  not 
been  paid  and  the  same  evidenced  by  proper  li- 
cense receipt,  tag  or  stamped  collar,  it  shall  be 
the  duty  of  said  inspector  to  serve  every  per- 
son owning,  keeping  or  harboring  aoy  dog  so 
unlicensed,  with  notice,  warning  such  person  to 
pay  said  license  as  ue  law  provides,  within 
twenty-four  honrs  from  the  serving  of  such  no- 
tice. II  any  person  so  served  with  notice  shall 
fail  to  pay  to  the  Treasurer  at  his  office  within 
the  time  allowed  by  said  notice,  it  shall  be  the 
dn^  ot  said  inspector  to  snmnKm  Into  oonrt 
said  peiBon  as  provided  by  ordinance." 

A  farther  section  provides  a  penalty  for 

the  Ti^tiOD  of  tbe  ordinance,  and  under  this 
section  a  fine  was  assessed  against  tbe  plain- 
tiff In  error.  It  was  admitted  on  tbe  trial 
that  plaintiff  In  error  owned  a  dog,  and  had 
paid  no  license  fee.  l%e  principal  error  pre- 
sented plaintiff  in  error  in  the  briefs  is 
the  refusal  of  the  trial  court  to  hold  tbe  or- 
dinance to  be  In  violation  of  tbe  city  charter 
and  of  the  Constitution  of  the  state.  In 
other  words.  It  Is  contended  that  the  city 
charter  gives  no  autiiorlty  to  the  dty  to  enact 
the  ordinance  in  question,  and  that  such  au- 
thority cannot  be  granted  without  violating 
the  Constitution. 

[1]  As  to  the  latter  dalm,  it  ia  sufficient 
to  say  that  no  question  Is  more  firmly  settled 
than  that  the  regu1ati(Hi  of  the  keeping  of 
dogs  is  within  the  police  power  of  the  state, 
and  that  it  may  grant  to  dtles  and  towns  the 
right  to  exercise  such  parts  of  the  police  pow- 
er as  it  may  deem  proper.  28  Cyc  740 ;  Cole 
V.  Hall.  103  111.  30;  State  v.  City  of  Topeka. 
3d  Kan.  76,  12  Pac.  310,  59  Am.  Rep.  529; 
Sentell  v.  New  Orleans  A  C.  R.  R.  Co.,  166 
U.  S.  698,  17  Sup.  Ct.  693,  41  L.  Ed.  1160; 
Jenkins  v.  Ballantyne,  8  Utah,  246,  30  Pac. 
760,  16  U  R.  A.  689.  Speakiug  on  this  sub- 
ject Judge  Dillon  says: 

"A  license  fee  or  tax  ia  usually  charged,  and 
such  license  fee  or  tax  ia  regarded  as  a  proper 
exerdae  of  the  police  power^  and  not  as  a  tax 
upon  property.  The  authority  of  a  municipal 
corporation  to  pass  ordinances  on  tbe  subject  ia 
sometimes  conferred  in  express  terms,  bat  it 
has  also  lieen  sustained  under  such  general 
grant  of  authority  as  power  to  declare  what 
shall  be  deemed  to  constitute  a  nuisance  and  to 
abate  tbe  same,  or  to  enact  ordinances  for  the 
prot^ion  of  health,  life,  and  property,  or  to 
make  by-laws  for  the  comfort  and  security  of 
citizens."  2  Dillon  on  Mun.  Corp.  (5th  Ed.)  < 
724. 

[2]  Section  .17  of  tbe  City  Charter  craitalns 

the  following  provisions: 

"The  council  shall  have  power  to  enact  and 
provide  for  the  enforcement  of  all  ordinances 
necessary  to  protect  life,  health  and  property,  to 
declare,  prevent  and  summarily  abate  ana  re- 
move nuisances;   to  preserve  and  enforce  the 
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good  ^Ternment,  general  weUare,  order  and 
Bccnritr  of  the  city  and  connty'and  the  inhabit- 
ants thereof ;  to  enforce  ordinances  and  regula- 
tions by  ordering  fines  not  exceeding  three  nan- 
dred  dollars  or  imprlfwnment  not  exceeding  nine- 
ty days,  or  both  fine  and  imprisonment,  for 
each  and  every  offense." 

This,  QDder  the  aathoritles,  is  sufficient  to 
autliorize  the  ordinances  In  Question,  and 
they  must  be  held  valid.  The  power  to  regu- 
late is  not  limited,  as  plaintiff  in  error  con- 
tends, to  dogs  nmninK  at  large.  It  extends,  as 
many  cases  bold,  to  the  keeping  of  dogs,  and 
tbat  for  obvious  reasons.  If,  therefore,  tlie 
proceedings  under  review  were  otherwise  reg- 
ular and  valid,  the  fine  was  lawfully  Im- 
posed. 

It  appears  from  the  record  that  a  notice  in 
writing  was  left  at  the  house  where  plaln- 
tlff  In  error  boarded,  which  notice,  address- 
ed merely  to  "occupant,"  was  foand  by  the 
tenant  of  the  premises  who  kept  a  dog,  and 
acting  on  the  notice  she  went  to  the  dty  boll 
and  paid  a  tax  on  her  dog.  No  written  no- 
tice was  served  upon  plaintiff  In  error,  and 
he  never  saw  the  notice  left  at  the  house. 
The  dty,  to  prove  notice,  put  in  evidence  sev- 
eral conversations  wtilch  the  dog  license  in- 
spector had  with  plaintiff  In  error.  In  which 
the  provisions  of  the  ordinance  requiring  the 
license  fee  were  discussed.  One  of  the 
grounds  of  the  motion  for  a  new  trial  was 
that  the  court  erred  "in  holding  that  the  ver- 
bal notice  given  by  the  plaintiff  to  the  de- 
fendant was  snfflclfflit  In  law,"  and  the  over- 
mllng  of  that  m<^n  Is  now  assigned  as  er- 
ror. 

[3]  The  ordinance  above  quoted  authorizes 
the  Inspector  to  summon  a  delinquent  dog 
owner  Into  court  only  after  service  upon  htm 
of  noUce  to  pay  a  license  fee  within  24  hours. 
The  proceeding  thus  to  be  begun,  though  a 
civil  action  In  form.  Is  penal  in  character, 
and  may  rmult  In  punishment  by  Imprison- 
ment. There  are  cases  too  numerous  to  men- 
tion which  hold  that  a  proceeding  which  may 
result  in  the  taking  or  Incumbering  of  prop- 
erty must  be  preceded  by  notice  to  the  prop- 
erty owner,  giving  htm  the  right  to  object,  or 
to  perform  some  act  before  it  may  be  done 
by  the  public  at  his  expense,  as  the  case  may 
be.  It  would  seem,  therefore,  that  before  a 
person  supposed  to  o.wu  a  dog  be  subject  to 
arrest,  as  In  this  case,  and  trial,  he  should 
have  some  official  notice,  and  an  opportunity 
to  pay  the  tax,  or  at  least  to  make  the  at- 
tempt to  show  that  he  does  not  own  or  keep 
a  dog,  if  such  be  the  fact.  The  propriety  of 
such  notice  is  recognized  by  the  terms  of  the 
ordinnnce.  In  Brewster  v.  City  of  Newark, 
11  N.  J.  Eq.  114,  it  Is  said: 

"Notice  is  certainly  required,  whereever  a 
duty  is  imposed  upon  an  individual,  and  a  pen- 
alty tixcd  for  noncompliance,  unless,  by  the  law, 
it  IB  expressly  provided  that  no  notice  need  be 
given." 

From  these  considerations,  and  from  the 
language  of  the  ordinance,  it  must  be  beldj 
that  a  notice  was  necessary  before  the  action  i 
oould  be  began.  *  I 


Was  there  in  this  case  such  notice  given  as 
the  law  requires?  The  court,  over  defend- 
ant's objections,  admitted  testimony  of  oral 
notice  to  plaintiff  In  error,  and  that  la  the 
only  notice  claimed  to  have  been  given  him. 
This  also  Is  assigned  as  error.  The  general 
rale  Is  that  notice  required  by  law  to  be  giv- 
en is  notice  in  writin-;.  29  Cyc  1117.  In 
Pearson  v.  Lovejoy,  63  Barb.  (N.  T.)  407,  it  Is 
said: 

"The  rule  Is  well  settled  that  where  a  notice 
is  required  or  authorised  by  statute,  in  any  legal 
proceedings,  it  means  written  notice." 

See,  also,  Norton  v.  aty  of  N.  Y.,  16  Mlsa 
Rep.  303,  38  N.  Y.  Supp.  90,  and  State  v. 
Supervisors,  34  Wis.  169. 

In  such  case,  notice  does  not  mean  knowl- 
edge; It  means  the  statutory  instrumental- 
ity of  knowledge.  MEnard  v.  Douglas  Coun- 
ty, 9  Or.  206.  An  Ehigllsh  statute  authorized 
a  sale  of  goods  after  distress  fbr  rent,  and 
notice  thereof.  Held,  that  a  written  notice 
was  required  to  render  a  sale  velld.  Wilson 
V.  Nightingale,  8  Aid.  &  E.  (N.  S.)  1034.  The 
language  of  the  ordinance  clearly  indicates 
that  a  written  notice  was  intended.  It  does 
not  direct  the  inspector  to  notify  owners  of 
dogs  to  pay  the  t&r,  but  requires  that  he 
serve  them  with  notice  a  term  which  would 
hardly  be  used  of  oral  notice. 

It  is  said,  however,  that  plaintiff  In  error 
waived  the  notice  by  refusing  paym«it  on 
the  ground  that  the  ordinance  was  Invalid. 
But  since  the  serving  of  a  written  notice, 
and  not  mere  knowledge  on  the  part  of  the 
plaintiff  in  error,  was  the  babls  of  the  right 
to  begin  the  prosecutlrai,  the  service  of  no- 
tice was  necessary  as  a  Jurisdictional  fact, 
and  there  was  and  could  be  no  waiver  of 
such  notice. 

We  conclude  then  that,  written  notice  be- 
ing necessary  before  proceedings  can  be  be- 
gun by  sumnuns  or  arrest  to  enforce  the  or- 
dinance, for  mnt  of  such  notice  the  Judg- 
ment is  erroneous.  The  former  opinion  is 
withdrawn,  and  the  Judgment  vacated. 

The  Judgment  of  the  county  court  is  re- 
versed, with  directions  to  dismiss  the  pro- 
ceeding. 

GABBERT,  C.  J.,  and  BAILEY  and 
SCOTT,  JJ.,  dissent 

WHITE,  J.  (specially  concurring).  It  will 
be  observed  that  section  750  of  the  Municipal 
Code  does  not  designate  the  specific  date  upon 
which  payment  of  the  license  fee  thereby  ex- 
acted shall  be  made.  It  Is  by  section  747 
that  the  time  of  payment  Is  definitely  fixed, 
to  wit,  "within  twenty-four  hours  from  the 
serving"  of  the  notice  upon  the  dog  owner 
by  the  dog  license  Inspector  to  pay  the  li- 
cense fee.  The  failure  to  serve  notice  in  no 
sense  relieved  the  owner  of  the  dog  from 
the  duty  to  pay  the  prescribed  license  fee, 
but  he  could  not  be  liable  to  the  penalty  pre- 
scribed for  nonpayment  until  the  end  of  the 
annual  period  tor  which  the  license  fee  was 
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exacted,  or  until  tbe  lapse  of  24  boma  after 
the  sarlce  upon  talm  ot  a  noUce  bf  tbe  dog 
license  Inspector  to  pay  tbe  same.  In  other 
words,  no  penalty  could  be  recovered  until 
default  In  payment  of  tbe  llcaue  fee.  As 
no  written  notice  was  serred,  and  the  annual 
poiod  for  wbldi  tbe  license  was  sou^t  to 
bs  collected  had  not  expired,  no  default  bad 
oocorred  when  the  suit  was  brought  The 
fact  tbai  tbe  owner  of  the  dog  persisted  In 
asserting  that  he  would  not  pay  in  no  sense 
inrested  tbe  municipality  with  tbe  right  to  a 
forfdture  of  tbe  penalty  until  tbe  time  of 
payment  antved  and  d^nlt  therein  occur- 
nd.  Tbe  question  at  -waimr  of  notice  Is  In 
DO  sense  Involved. 

Tbe  actlm  to  recoTW  tbe  fine  was  prema- 
ture, and  I  concur  in  reversing  the  Judgment 

SCOTT.  J.  (dissenting).  I  agree  with  tbe 
condusion  reached  in  tbe  majority  opinion 
tbat  tbe  mrdluance  under  which  McPhaU 
TBS  charged  Is  constitutional,  but  I  wht^ 
disagree  with  tbe  conclusion  tbat  the  defend* 
ant  did  not  have  snffldmt  notice,  and  tbat 
for  sucb  reason  tbe  case  should  be  reversed. 
Dpon  the  question  of  notice  tbe  ordinance 
provides: 

"Sec.  747.  There  is  hereby  created  the  office 
of  dog  license  inspector,  who  shali  be  appointed 
bf  the  mayor,  and  who  shall  serve  until  re- 
moved. It  shall  be  the  duty  of  said  dog  license 
iDspector  to  ascertain  whether  or  not  proper 
licoifie  has  been  paid  for  any  dog  as  provided 
by  ordinance.  In  the  event  said  license  has  not 
b«en  paid  and  the  same  evidenced  by  proper 
lireuse,  receipt,  ta?  or  stamped  collar,  it  shall 
be  the  duty  of  said  inspector  to  serve  every 
person  owninf;,  keeping  or  harboring  any  dog  so 
unlicensed,  with  notice  warning  such  person  to 
pay  said  license  as  the  law  provides  within 
twenty-four  hours  from  the  serving  of  such 
notice.  If  any  person  bo  served  with  notice 
ahall  fail  to  pay  to  the  treasarer  at  his  office 
within  the  time  allowed  by  said  notice,  it  shall 
be  tbe  duty  of  said  inspector  to  summon  into 
CQort  said  person  as  provided  by  ordinance." 

It  appears  from  the  testimony  that  the 
dty  license  inspector  on  the  18th  day  of  Sep- 
tember, 1911,  discovered  a  female  dog  tied 
up  at  the  premises  where  the  plaintiff  In 
error,  McPhall,  resided,  and  without  any 
tag  showing  it  to  be  licensed.  The  Inspector 
called  at  the  door  of  the  honse,  and,  finding 
no  person  present,  prepared  the  usual  notice 
In  such  case,  and  pushed  It  under  the  door. 
This  notice  was  not  addressed  to  McPhaU, 
bat  to  the  "Occupant"  There  was  at  the 
time  a  lady  named  Swltzer  residing  at  the 
premises,  who  found  the  notice  and  who  also 
owned  a  dog.  Mrs.  Swltzer  took  the  notice  to 
the  proper  authority  and  procured  a  license 
for  her  dog.  McPhall  did  not  see  this  no- 
tice. The  inspector  afterward  learned  that 
tbe  ioe  licensed  from  the  house  number  was 
a  male,  and  called  again  at  the  house  on 
October  10th,  and  later  had  two  conversa- 
tions with  McPhall.  The  first  of  these  was 
at  the  dty  hall  where  McPhall  said: 

"Yon  sent  a  letter  to  Mrs.  Switzer  to  pay  her 
«C  Hcense.  This  female  dog  belongs  to  me. 
I  ain't  foli%  to  pay  a  cent;  this  ordinance 


Is  unconstitational;  1  will  fl^t  It,  If  I  have  to 
go  to  the  Bapreme  Court" 

lAter,  and  on  the  11th  day  of  October,  tbe 
officer  called  at  the  ofHoe  of  McPhall  and 
again  asked  him  to  take  out  the  license, 
wh^re  substantially  the  same  nmversatlon 
occurred.  Tbe  complaint  was  filed  on  the 
18tb  day  of  October.  Neither  the  ordinance 
nor  tbe  general  rule  of  law  In  such  <»se  re- 
quires tbe  serving  of  a  written  notice.  Tbe 
owner  was  twice  personally  notified  by  the 
proper  of&cet  and  twice  refused  to  take  out 
the  Uoense.  It  Is  tber^xe  idle  to  say  tbat 
be  did  not  have  notice.  Under  tbls  state  of 
facts  McPball  bad  the  sufficient  and  timely 
notice  Intended  by  the  ordMance. 

There  Is  no  better  settled  rule  of  law, 
founded  upoa  public  policy,  than  that  all 
persona  must  talce  notice  of  the  public  laws 
by  which  th^  are  governed,  and  that  for 
such  reason  all  persons  Interested  In  a  trans- 
action, made  pursuant  to  a  public  statute, 
are  <^uu'geable  with  notice  of  all  tbat  the 
law  contains.  21  Ant  ft  Eng.  Enc.  Law  (Zd 
Ed.)  688.  McPhaU,  therefore,  was  charged 
with  notice  of  the  provisions  of  the  ordi- 
nance, its  requirements,  and  its  penalties. 
It  is  true  Chat  whenever  by  statute  or  ordi- 
nance a  duty  la  Imposed  mi  an  Individual, 
for  the  neglect  ot  which  he  Is  subject  to  a 
pmalty.  notice  la  required  before  a  liability 
arises,  unless  tbe  contrary  is  expressly  pro- 
vided by  lav.  But  it  Is  equally  true  tbat  a 
waiver  by  the  party  for  whose  benefit  or 
protection  notice  should  be  given  Is  equiva- 
lent to  notice,  and  dispenses  with  its  neces- 
sity. 29  eye.  Jin. 

Tbe  record  discloses  that  tbe  question  of 
notice  is  raised  In  tbls  court  for  tbe  finrt 
time.  McPhall  appeared  in  the  trial  court, 
and  entered  bis  plea,  and  proceeded  to  trial, 
without  in  any  manner  suggesting  the  ab- 
sence or  insufficiency  of  notice.  By  this  con- 
duct, and  by  his  acts  above  recited,  be  clear- 
ly waived  notice,  written  or  otherwise.  Tbe 
rule  as  to  appearance  constituting  waiver  is 
well  stated  In  the  recent  work  of  Bowers  on 
the  Iiaw  of  Waiver,  {  35Gt.  as  follows: 

"But  the  question  whether  an  alleged  appear- 
ance is  to  lie  held  a  waiver  in  such  eases  does 
not  resolve  itself  into  a  mere  determination  of 
the  intention  of  the  defendant;  for  the  appear- 
ance for  the  purpose  of  contesting  the  merits  ot 
tbe  cause,  whether  by  motion  or  by  formal 
pleading,  is  a  waiver  of  all  objection  to  the  Juris- 
diction of  the  court  over  the  person  of  tbe  de- 
fendant, whether  he  intended  such  waiver  or 
not.  And  tbe  same  is  true  if  he  in  any  manner 
invokes  the  aid  of  the  court  without  question- 
ing its  jurisdiction  over  his  person.  This  is 
upon  the  well-established  principle  that  he  who 
has  the  right  to  object  to  such  defects  or  Im^ni- 
latitlea  must  do  so  promptly  and  at  the  first 
opportunity,  before  the  party  committing  tbe 
error  has  taken  any  further  steps  in  tbe  cause, 
or  been  misled  into  a  reasonable  belief  that  the 
objection  is  not  to  be  urged." 

It  was  said  in  People  ex  rel.  v.  Albright  et 
al.,  28  How.  Prac.  (N.  T.)  306: 

"It  can  hardly  be  disputed,  as  a  legal  prop- 
osition, tbat  a  party  may  waive  his  right  to  a 
statute  bcmefit,  or  protection;  and  though,  with- 
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ont  an  express  waiver  of  notice,  the  occapant 
or  owner  of  cultivated  or  improved  lauda  is 
entitled  to  the  protection  afforded  by  the  do- 
ticea  referred  to,  the  law  does  not,  however, 
demand  such  absurd  formalitiea  to  be  gone 
throngh  with  as  the  actual  service  of  notice, 
where  the  party  who  only  is  interested  himself 
waives  or  releases.  The  waiver  is  equivalent 
to  notice,  and  dispenses  with  its  necessity." 

"It  may  be  further  observed  that  the  notice 
required  in  the  contract  was  intended  for  the 
benefit  of  the  plaintiff.  His  conduct  and  dec- 
larations were  clearly  equivalent  to  a  waiver 
of  any  benefit  intended  to  be  secured  to  him  by 
this  notice.  The  object  of  it  was  to  give  him 
a  preference  in  the  purchase.  He  at  no  time 
manifested  any  intention  to  purchase  nor  claim 
the  preference  secured  to  him,  but,  on  the  con- 
trary, he  advised  and  insisted  that  tlie  asslKnecs 
of  Stevens,  of  whom  the  defendant  wos  one, 
should  rerist  &  recovery  by  Mr.  Marshall,  and 
retain  the  posseasiou  as  long  as  practicable." 
Wood  V.  Stewart,  7  Vt.  149. 

The  notice  required  by  tbe  ordinance  was 
solely  for  the  benefit  of  McPhall  in  this  case, 
and  its  purpose  to  prevent  the  owner  of  a 
dog  from  being  mulcted  by  fine  without  first 
being  advised  of  tbe  demand  of  the  city  that 
he  take  out  the  license.  This  purpose  was 
served  la  this  case.  The  proper  official 
twice  demanded  that  McPhall  take  out  the 
license,  and  McPhall  twice  positively  refus- 
ed to  do  so.  Does  any  one  believe  that  the 
serving  of  a  written  notice  would  have  been 
more  efl'ectlve  than  tbe  personal  pleading  of 
the  officer,  or  that  there  would  have  been  a 
different  result?  Can  It  be  said  that  defend- 
ant has  been  denied  substantial  Justice?  The 
law  does  not  compel  useless  or  foolish  things. 
After  McPhall  had  twice  flatly  refused  to 
take  out  the  license,  It  would  have  been  use- 
less, and  even  fbollah,  to  have  eerred  a  writ- 
ten notice. 

Tredsely  the  same  principle  applies  in  this 
case  as  In  case  of  refusal  in  advance  to 
accept  a  tender.  The  words  and  conduct 
constitute  a  waiver.  The  judgment  should 
be  affirmed. 

I  am  authorized  to  say  that  Mr.  Chief  Jus- 
tice GABBBRT  and  Mr.  Justice  BAILBT 
concur  in  this  dissenting  opinion. 


SCHOOL  DIST.  NO.  76  IN  WELO  COUNTY 

v.  KIRBT.    (No.  4108.) 
(Court  of  Appeals  of  Colorado.   May  10,  1916. 

On  Rehearing,  June  14,  1016.) 
1.  ScnooLS  AND  School  Districts  9s»l31  — 

TB  ACIIEBS— CONTBACTS— Va  LI  DITT. 

Under  Mills'  Ann.  St  1912,  {  6754  (Rev. 
St.  1908.  %  5990),  providing  that  no  district 
board  shall  employ  any  teacher  unless  such  per- 
son shall  have  a  license  to  teach,  and  that  any 
teacher  who  shall  teach  without  such  license 
shall  forfeit  all  claim  to  compensation  out  of  the 
school  fund,  a  contract  between  a  school  board 
and  a  teacher  not  holding  a  license  is  void  ab 
initio,  and,  unless  ratified  after  the  teacher  be- 
comes qualified  by  receiving  her  oertiflcatp,  will 
not  support  an  acti<m  to  recover  for  services  ren* 
dered. 

[Ed.  Note.— For  otlier  case^  see  Schools  and 
School  Districts,  Gent.  Dig.  J  287;  Dec.  Dig. 
^c^lSl.] 


On  Rehearing. 

2.  School  ahd  School  Distbicttb  «s>145  — 
Teachebs— Actions— SumciBNCT  of  Evi- 
dence. 

In  an  action  for  services  by  a  teacher,  em- 
ployed before  she  had  a  license  to  teach,  evi- 
dence held  to  show  that,  before  she  commcoced 
teaching,  after  obtaining  a  certificate,  she  knew 
that  two  of  the  three  membors  of  tbe  school 
board  objected  to  her  teaching. 

[Ed.  Not&— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  315-317;  Dec. 
Dig.  *=3l46.] 

3.  Appeal  and  Bbbob  «=>714— Beoobd— Ab- 

eTBACT— OONOLUfllVENESS. 

Though  the  court  la  not  bound  to  do  so.  It 
is  free  to  report  to  tbe  original  bill  of  exceptions, 
when  dissntisfied  with  the  abstract  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
j^ror.  Cent  Dig.  H  Dee.  Dig.  «=» 

4.  Schools  and  School  Distriots  «=»13S  — 

EUPLOTMENT  OF  UNLICENSBD  TeACHEBS  — 

Ratification. 

A  contract  was  made  by  two  of  the  three 
members  of  a  school  board  with  a  teacher  before 
she  had  obtained  her  certificate  to  teach.  After 
obtaining  tbe  certificate,  she  knew  that  the  third 
member  of  the  board  and  one  of  those  who  sign- 
ed the  contract  objected  to  her  teacbing.  After 
she  commenced  teaching,  the  member  of  the 
board  who  did  not  sign  the  contract  visited  the 
Bchoolhouse  and  objected  to  her  teachinf;,  and 
one  of  those  who  signed  visited  during  the  two 
weeks  that  she  and  another  teacher  both  at- 
tempted to  teach  in  the  same  room,  and  urged 
her  to  leave.  Held,  that  there  was  do  ground 
For  contending  that  the  board  ratified  the  con- 
tract, or  made  a  new  contract  wiOi  her  after  she 
obtained  her  certificate. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  ISO,  292-297; 
Dec.  Dig.  ®=>13S.] 

6.  ScHoou  AND  School  Districts  4=3lffi  — 
Teachebb— CoMTBAcre— Validitt. 

A  contract  wltii  a  teacher,  entered  into  by 

two  members  of  a  school  board  at  a  qwdal 

meeting,  without  notice  to  or  knowledge  of  the 

third  member,  was  absolutely  Told. 
[Ed.  Note.— For  other  cases,  see  Schools  and 

School  Districts,  Cent  Dig.  ||  180.  292-297; 

Dec.  D^.  «=3l35.] 

6.  Schools  and  School  Dibtbicts  4a»13S  — 

l^CBEBS— COHTBACTB— ESTOFFEL. 

A  school  board  was  not  estopped  to  denj 
the  legality  of  a  wntract  of  employment  with 
an  unlicensed  teacher  by  reason  of  the  fact  that 
after  the  contract  was  made,  and  before  she 
commenced  teaching,  the  teacher  attended  sum- 
mer Bcho(d,  where  it  did  not  appear  that  shs 
would  not  have  attended  such  school,  had  tba 
contract  not  been  made. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  H  180,  292-207; 
Dec.  Dig.  «S9135.] 

Error  to  District  Court,  Weld  County; 
Robert  Q.  Strong,  Judge. 

Action  by  Carrie  Kirby  against  Sdiool  Dis- 
trict No.  76  in  tbe  County  of  Weld  and  State 
of  Colorado.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beversed  and  remand- 
ed, ^th  dlrecUons. 

R.  E.  WInboum,  of  Greeley,  for  plaintiff  in 
error.  Guy  D.  Duncan,  of  Boulder,  and  F.  J. 
Green,  of  Greeley,  for  defendant  in  error. 


4s>Far  otber  cues  see  same  topic  and  KEY-NUMBSR  la  aU  Key-Numbered  Ofguu  and  Indexes 
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GUNNINGEAH.  F.  J.  This  Mtlon  was 
brought  by  the  i^entfuat  In  error,  as  ptain* 
tut  below,  to  recorer  for  aerrlccs  rendered 
ud  to  be  rendered  by  her  as  a  teaser  In 
tile  public  BCihools,  uDder  an  alleged  contract 
said  to  hare  been  entered  Into  between  her- 
self and  the  plaintiff  In  error.  It  Is  undis- 
pnted  that  at  the  time  plaintiff  entered  Into 
tbe  agreement  to  teach  she  held  no  license  or 
certificate.  The  record  further  dlscloe^  that 
the  plaintiff  was  advised,  after  she  obtained 
her  license  and  before  the  term  of  school 
besan.  that  two  of  the  three  members  of  the 
KbcKd  board  would  object  to  her  teaching. 

During  tbe  two  weeks  that  she  actually  at- 
tmpted  to  teadi  these  two  mranbers  of  the 
board  made  frequent  visits  to  the  achoolhouae 
and  urged  her  to  withdrew  from  the  school. 
During  the  two  weeks  that  the  d^lendant  In 
error  attonpted  to  teach  there  was  in  the 
nme  room  with  her  another  teacher,  who 
had  been  employed  by  the  board,  and  was 
also  attempting  to  teach  the  same  grade; 
both  teachers  used  the  same  desk.  At  the 
end  (tf  the  two  weeks  defendant  In  error,  nn- 
ter  protest,  ceased  teadilng,  and  thereafter 
filed  suit,  and  had  judgment  for  the  full 
amonnt  which  she  should  have  rec^ved,  had 
■be  completed  the  term  without  opposition. 

[1]  Since  the  present  case  was  tried,  and 
dnce  the  writ  of  error  was  sued  out,  this 
court  handed  down  the  opinion  In  School 
PIsL  No.  46  of  Sedgwick  Oo.  v.  Johnson,  re* 
iwrted  In  143  Pac.  264,  wherein  we  ruled  that 
mder  aection  6754,  M.  S.  1912  (section 
tseo,  B.  S.  190^.  a  contract  entered  Into  be- 
tween a  school  board  and  a  teadier  not 
boldlDg  a  license  to  teach  is  y<AA  ab  initio, 
and  that  "a  cause  of  action  supported  only 
by  proof  of  such  contract  could  not  be  sus- 
tained, where  the  same  was  not  In  any  man- 
ner lawfully  ratified  by  the  school  board  aft- 
er plalnUff  became  onaUSed  by  receiving  her 
oertUeate." 

It  Is  plain  from  tbB  statement  we  have 
already  made  of  the  facts  In  this  case^  that 
there  can  he  no  contention  that  the  school 
board  ratified  Ihe  contract,  which  they  at- 
tempted to  enter  into  with  deCendant  in  ^ 
ror,  sobseqnent  to  the  time  she  received  her 
lloenae,  even  If  It  be  conceded  that  a  void 
contract  Is  susceptible  of  ratlflcation.  Nel- 
tber  la  there  any  evidence  of  a  new  contract, 
expresi  or  implied,  having  been  entered  Into 
between  the  parties  hereto  after  August  18th, 
the  date  of  defendant  In  error's  license.  On 
the  contrary,  defendant  In  error,  In  her  com- 
plaint, counts  solely  upon  the  spedflc  con- 
tract or  agreement  whlOh  she  entered  into 
with  the  school  board  on  Hay  20th,  almost 
90  days  before  she  received  her  license. 

In  addition  to  the  authorities  cited  by 
Judge  King  In  School  Dlst.  No.  46  v.  John- 
son, supra,  tbe  following  additional  cases 
inpport  the  mllng  therein  announced:  School 
I>l'ectors  V.  Newman,  47  111.  Arp.  364 ;  School 
I>lrect(«8  V,  Jennings,  10  IlL  App.  643;  Bry- 
an V.  Fractional  School  DlsL,  etc.,  Ill  Micb. 


67.  60  N.  W.  74;  Butler  v.  Haines.  79  Ind. 
676;  Stevenson  v.  School  Directors,  87  111. 
255;  Jenness  v.  School  Dist.,  12  Minn.  448 
(Gill.  837) ;  Hosmer  v.  Sheldon  School  Dist 
Na  2,  4  N.  D.  197,  59  N.  W.  1035,  25  L.  R.  A. 
383,  50  Am.  St  Bep.  639;  Cyc  1070.  On  the 
authorities  above  cited,  the  judgment  of  the 
trial  court  is  reversed,  with  directions  to  en- 
ter Judgment  dismissing  plaintiff's  complaint 
Beversed  and  remanded,  with  directions. 

On  Blearing. 

[>]  Counsel  for  defendant  In  error  has  filed 
a  spirited  brief  on  rehearing,  In  which,  with 
much  frankness,  we  are  admonished  that 
''nothing  but  derision  and  disrepute  can 
await  a  court  which  {wrmits  a  decision  to 
stand  which  misstates  a  record,  and  tliereby 
reads  a  case  out  of  a  salutary  and  Just  rule 
and  Into  a  technical  one."  Counsel  tben  pro- 
ceeds to  state,  with  great  poritlveness.  that 
there  is  nothing  In  the  record  to  support  onr 
statement  In  the  original  opinion  "that  plain- 
tiff was  advised,  after  she  obtained  her  li- 
cense and  before  the  term  of  school  began, 
that  two  of  tb»  three  memben  of  the  school 
board  vrould  object  to  her  teaching." 

Mindful  of  our  dutr  to  state  the  recwd 
with  substantial  accuracy  (fi  cluty  which  we 
apprehend  rests  alike  upon  court  and  coun- 
sel), we  have  again  gone  carefully  over  the 
testimony  offered  on  Uie  trial  of  tills  cause. 
At  folio  212  defendant  In  error  testified  that 
when  she  went  to  the  scboolhonse  on  the 
first  day  pf  the  term,  "I  found  Miss  Chom, 
who  said  she  bad  been  hired  to  teach  the 
same  school  that  I  had  been  hired  to  tcatdi." 
At  folios  219  to  224  plaintiff  was  Interrogat- 
ed concerning  a  certain  letter  from  the  bwird, 
which  at  first  she  insisted  was  directed  to 
her  brether,.but  later  she  was  ae&ed  the  f<d- 
lowlng  questions  and  made  the  fcOlowing  an- 
swers: 

"Q.  Will  you  state  whether  or  not  there  was 
an  objection  to  year  continuing  in  the  school? 
A.  To  me?  Q.  Yes.  A.  I  don't  tbink  bo.  Q. 
You  didn't  see  the  letter?  A.  Yes;  I  saw  the 
letter,  Q.  And  don't  you  remember  that  in  the 
letter  there  was  objection  to  you?  A.  Yea;  I 
believe  he  did  mention  my  name.  Q.  When  was 
that  that  you  received  that  letter?  A.  It  was 
some  time  about  the  latter  part  of  August,  if  I 
remember  rightly.  [The  school  began  Septem- 
ber 6th,]  •  •  ♦  Q.  When  did  you  first  re- 
ceive notice  of  the  objection  to  your  teaching 
the  school  after  you  bad  received  that  paper? 
A.  When  I  saw  that  other  letter.  Q.  Was  that 
the  first  yon  had  heard  of  it?  A.  Yes,  sir,  Q. 
So  that  when  you  went  down  to  the  school  on 
September  5th,  on  tbe  openlag  day  of  school, 
you  Jcncw  that  there  was,  there  would  be,  ob- 
jeotioD  to  yonr  taking  charge  of  the  school?  A. 
Thut's  what  I  would  Infer  from  that  letter.  Q. 
And  you  luiew  that  Miss  Chom  had  been  placed 
there  by  the  board  to  teach  the  same  jrradc  that 
you  were  an  applicant  for,  didn't  jou?  A.  Yes, 
sir.  •  •  ♦  Q.  You  knew  that  all  the  objec- 
tiims  to  your  teaching  came  from  members  of  tbe 
board,  and  members  of  the  board  did  object  to 
your  taking  charge  of  that  school  on  the  open- 
ing day,  did  they  not,  Miss  Kirby?  A.  No;  I 
don't  tbink  I  did.  Q.  From  what  parties,  then, 
would  the  objection  come?  Was  it  not  from  the 
members  of  the  adiool  board?    Yon  wouldn't 
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pay  any  attention  to  any  others?  A.  Why,  no. 
Q.  Didn't  yon  know  these  objections  vere  from 
the  members  of  the  school  board?  A.  From  some 
members  of  the  board." 

Now,  there  were  but  three  members  of  the 
board,  and  in  the  light  of  the  testimony  set 
forth  above,  which  was  given  by  the  defend- 
ant in  error  herself,  we  are  unable  to  per- 
ceive in  what  respect  our  statement  in  the 
original  opinion  "that  the  record  further 
discloses  that  the  plaintiff  was  advised,  after 
she  had  obtained  her  license  and  before  the 
term  of  school  began,  that  two  of  the  three 
members  of  the  school  board  would  object 
to  her  teaching,"  is,  as  counsel  have  charged 
in  their  brief  on  rehearing,  "in  direct  conflict 
with  the  record  In  tliis  case." 

[3]  Counsel  state  (and  therein  lies,  we  are 
sure,  the  explanation  for  the  error  Into  which 
they  have  fallen): 

"We  assume  that  this  court  adheres  to  the 
usual  rule  *  *  *  that  the  abstract  becomes 
the  record  upon  which  tliis  court  mnst  base  its 
decision." 

This  court  has  always  felt  free  to  resort 
to  the  original  bill  of  exceptions  when  dia- 
satlsQed  with  the  abstract  thereof,  but  we  do 
not  desire  to  i>e  understood  as  Intimating 
that  such  Is  the  bounden  duty  of  the  court. 
In  this  case,  because  of  uncertainty,  we  have 
examined  the  original  bill  of  exceptions,  and 
we  do  not  feel  that  our  conduct  In  this  re- 
spect merits  criticism  or  requires  an  apology. 

[4]  In  the  original  opinion  we  use  the  fol- 
lowing language: 

"During  the  two  weeks  that  she  actually  at- 
tempted to  teach,  these  two  members  of  the 
t>oard  made  frequent  \'isita  to  the  sehoolhouae 
and  urged  her  to  withdraw  from  the  school." 

Commenting  on  tliis  sentence,  counsel.  In 
their  brief  on  rehearing,  say: 

"This  statement  is  also  in  the  face  of  the  rec- 
ord. Without  this  misBtatement  ot  the  facts  in 
this  case  the  rule  in  the  Johnson  Case  cannot 
be  revoked." 

One  of  the  members  of  the  school  board, 
dnrlng  the  time  mentioned,  did  make  fre- 
quent visits  to  the  schoolhouse  for  the  pur- 
pose of  urging  the  defendant  in  error  to  with- 
draw from  the  school ;  the  first  visit  being 
on  the  very  first  day  that  she  attempted  to 
teach,  and  concerning  that  visit  defendant 
in  error  testified  that: 

"Mr.  Buchanan  was  the  next  member  of  the 
school  board  that  I  saw  that  day  [meaning 
the  first  day].  He  told  me  that  he  wished  me 
to  leave  the  school,  that  I  had  not  been  hired, 
and  that  I  was  disturbing  the  progress  of  the 
work.  I  told  him  that  I  was  going  to  stay  there 
until  I  bad  to  leave.  He  made  several  visits, 
and  each  time  mentioned  something  about  the 
school." 

Now,  Mr.  Bncbanan  was  the  secretary  of 
the  board — one  of  the  two  members  who  bad 
signed  the  so-called  written  contract,  to 
which  we  refer  in  the  original  opinion.  The 
other  member  of  the  sdiool  board,  to  whom 
we  refer  In  the  extract  from  our  original 
opinion  last  above  quoted,  appears  not  to 
have  "made  frequent  visits  to  the  school- 
honae,"  but  to  have  made  only  a  single  visit 
However,  we  were  attempting,  in  the  original 


opinion,  to  negative  the  contention  that  the 
school  board  had  ratified  the  void  ccmtract, 
or  rather  had,  as  in  Hotz  v.  School  Dist.«  1 
Colo.  App.  40,  27  Pac.  15,  done  anything,  aft- 
er defendant  In  error  had  begun  to  teach, 
which  "was  equivalent  to  the  making  of  a 
new  contract  upon  the  terms  of  the  one  into 
which  they  had  attempted  to  enter."  Wheth- 
er Beldennan,  the  second  member,  had  made 
frequent  visits,  or  but  a  ^ngle  visit,  to  the 
schoolhouse,  does  not  seem  to  as  to  be  at  all 
vital,  especially  since  the  record  discloses, 
without  contradiction,  so  far  as  we  are  able 
to  discover,  that  he  never  signed  the  original 
contract;  in  fact,  had  no  knowledge  that  It 
had  been  signed  until  a  week  or  ten  days 
after  it  was  executed,  and  he  had  no  notice 
of  the  special  meeting  at  which  Buchanan 
and  the  third  member  of  the  school  board 
appear  to  have  drafted  and  signed  the  writ- 
ing. We  think  it  can  hardly  be  contended 
that  with  the  secretary,  who  did  sign  the 
original  contract,  persistently  urging  the  de- 
fendant In  error  to  quit  the  school,  from  the 
very  first  day  she  began  to  teach  until  the 
last  day  that  she  remained  there,  and  with 
Belderman,  the  second  member,  never  having 
consented  to  her  employment,  and  having 
appeared  at  the  school  during  the  first  two 
weeks  for  the  purpose  of  protesting  against 
her  teaching,  that  the  board  did  anything 
which  "was  equivalent  to  the  making  of  a 
new  contract  upon  the  terms  of  the  one  into 
which  they  attempted  to  enter." 

[6]  So  far  as  we  have  been  able  to  dis- 
cover, all  of  the  ratifying  of  the  absolutely 
void  contract  of  May  20th  (void  because  en- 
tered into  by  two  members  of  the  board,  at  a 
special  meeting,  without  notice  to  or  knowl- 
edge of  the  third  member,  as  well  as  for  the 
reason  pointed  out  In  our  original  opinion) 
was  done  by  a  single  member  of  the  board. 
We  think  it  may  fairly  be  inferred,  from  the 
testimony  of  Miss  Klrby  and  her  brothers, 
that  a  heated  controversy  had  arisen  during 
the  month  of  August  over  the  regularity  of 
her  appointment  They  testified  that  Mr. 
Saunders,  who  was  present  on  the  first  day 
of  the  school  to  "install"  defendant  in  er- 
ror, stated  in  their  presence,  during  August: 

"We  have  employed  your  brother,  Joe,  and 
your  sister,  to  teach  in  our  school  for  the  corn- 
ins  year,  and  /  wili  be  present  to  «€e  that  they 
take  thetr  plaees,  or  words  to  that  effect"  (ital- 
ics ours). 

As  a  further  Indication  that  defendant  in 
error  was  aware  of  the  opposition  to  her  long 
before  she  began  to  tmch,  we  find  Sannders 
(the  only  member  of  the  board  who  ever  said 
or  did  a  thing,  SL&er  she  obtained  ber  li- 
cense, from  which  a  new  contract  of  employ- 
ment might  be  Inferred)  In  the  law  office  of 
Mr.  Duncan,  attorney  for  defendant  in  error, 
during  the  month  of  Augast,  in  the  company 
of  ber  brother,  asserting  the  regularity  of 
Miss  Kirby's  employment,  and  basing  his 
claim  of  r^nlarl^  upon  the  statement  that 
the  board  had  defeated  to  Mm  the  power  to 
employ  her. 
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Counsel  for  d^endant  In  error  further 
complain  of  our  anuonncement  In  tbe  orig- 
inal opinion  that: 

"Defendant  in  error,  in  her  complaint,  counts 
solely  npon  the  specific  contract  or  agreement 
shr  entered  into  with  the  school  board  on  May 
20th,  almoet  80  days  before  she  received  her  li- 
cense." 

They  insist  that,  when  rightly  construed, 
tbe  complaint  in  the  case  preeeDts  the  Issue 
of  "ratification,  acquiescence,  estoppel,  and  a 
new  implied  contract,"  and  that,  even  if  the 
complaint  was  defective  in  this  regard,  such 
defect  was  waived  by  their  adversary. 
There  Is,  we  freely  concede,  a  fair  basis  for 
this  contention ;  but  in  our  view  of  the  case, 
if  the  contentiOD  be  granted,  it  cannot  change 
the  results,  since,  for  the  reasons  pointed  out 
in  the  original  opinion,  as  weU  as  from  the 
quotation  from  the  defendant  In  error's  own 
testimony,  set  out  herein,  it  la  clear  that  the 
proof  would  not  support  the  issue  of  ratifica- 
tion, acquiescence,  esb^pel,  or  a  new  implied 
contract  On  the  contrary,  tbe  record  con- 
dnsLvely  negatives  that  issue. 

[I]  Defendant  In  error  insists,  In  her  brief 
on  rehearing,  as  well  as  In  her  former  brief, 
tliat  on  the  strength  of  the  written  agree- 
ment of  May  20tb  she  attended  summer 
school,  She  thereby  seeks,  we  infer,  to  sus- 
tain her  theory  that  the  board  1a  estopped  to 
deny  tlie  legality  of  seld  agreement  We  are 
onable  to  discover  either  allegation  or  proof 
to  support  this  contention.  ^  There  is  proof 
that  she  attended  the  summer  school,  but 
there  is  no  hint  that  she  would  not  have 
done  so  Iiad  the  writing  never  been  signed. 
Indeed,  her  brother,  Joseph  Kithy,  testified 
that  before  his  sister  had  applied  for  the 
school,  he  had  a  talk  with  the  president  of 
the  board,  in  his  sister's  interest,  wherein,  to 
nsehis  own  language: 

"I  told  him  she  would  finish  in  J\me  [meaniuK 
■bewonid  finish  tbe  course  at  the  Boulder  State 
Preparatory  School],  and  she  expected  to  attend 
summer  school  in  Boulder  six  weeks,  and  she  ex- 
pected to  take  the  examination  at  the  close." 

We  do  not  feel  that  the  slight  inaccuracies 
in  the  original  opinion,  to  which  defendant  in 
error  has  called  our  attention,  are  of  suffi- 
cient importance  to  change  tbe  reault  or  Jns- 
tlfy  a  rebearing. 

Bdiearing  denied. 


MOODY  et  al.  v.  SINDLINGER.    (No.  4049.) 

(Court  of  Appeals  of  Colorado.    May  10.  1915.) 

1-  Evidence  4=>445— Parox.  Evidence— Gon- 
mDiCTiNo  Wbiiteh  Insibitments. 

A  written  extension  of  the  time  of  payment 
of  a  chattel  mortgage  controls  as  to  the  date 
of  its  matorlty  as  extended,  and,  ia  the  absence 
ti  fraud,  accident,  or  mistake,  parol  evidence 
is  badmissible. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent  Dig.  IS  206^2065;  Dec.  Dig.  «so44S.J 

2.  TEOVEB  and  ConVEBBION  €=960— EXEMPLA- 
IT  DaUAOES. 

A  chattel  mortgage  described  two  desks  and 
111  offics  fnmitnre  in  tbe  office  of  the  mort- 


gagor. The  mortgagee  demanded  a  settlement 
some  ^  days  after  the  maturity  of  tbe  debt 

and  the  mortgagor  insisted  on  a  further  exten- 
sion. The  mortgagee  and  a  third  person  re- 
moved a  desk  in  which  a  typewriter  and  papers 
were  located,  not  covered  by  the  mortgage,  bat 
the  mortgagor  bad  pointed  out  the  desk  as  one 
80  covered.  After  the  removal  the  mortgagee 
returned  some  of  the  papers  and  demanded  tbe 
key  of  the  desk,  stating  that  he  would  return 
any  of  the  property  not  covered  by  the  mort- 
gage. The  mortgagor  did  not  answer,  and  after 
a  number  of  days  the  desk  was  forced  open 
and  the  papers  returned.  Held,  that  the  mort- 
gagee and  the  third  person  were  not  liable  for 
exemplary  damages  tor  the  wrongful  removal 
of  tbe  property  under  the  rale  that  to  entitle 
one  to  exemplary  damages  for  a  wrongful  act 
under  Mills"  Ann.  St.  1912,  §  2185,  there  must 
be  an  element  of  fraud  or  malice  or  evil  intent 
or  oppression  entering  into  and  formhig  a  part 
of  the  act. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  S|  281,  282;  Dec.  Dig. 

3.  Troves  and  Convebsion  C=>58— Removal 

OP  PbOPEBTT  wot  CoVEBED  by  MOBTQAaB — 

Dauaoes — Duty  op  Mobtoagob. 

Where  a  chattel  mortgagee  of  oiBce  furni- 
ture took  by  mistake  a  desk  not  covered  by  the 
mortgage,  the  mortgagor,  notified  of  the  act  of 
taking,  must  minimize  the  damages  by  a«:ept- 
ing  tbe  offer  of  the  mortgagee  to  return  any- 
thing not  covered  by  tbe  mortgage. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  %  277 ;  Dec.  Dig.  "S^SS.) 

4.  Damages  ®=>208— Exemplaby  Damages — 
Question  fob  Codbt. 

Whether  there  is  evidence  justifying  ex- 
emplary damages  is  for  tbe  court  &ad  where 
there  is  no  evidence  it  is  error  to  submit  the 
issue  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  54.  64,  68,  132,  144,  145,  205, 
220,  633,  534 ;  Dee.  Dig.  «=>208.] 

Error  to  District  Court,  Denver  County; 
John  H.  Denison,  Judge. 

Action  by  A.  W,  SlndUnger  against  J.  P. 
Moody  and  another.  There  was  a  judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed  and  remanded. 

George  J.  Humbert,  of  Denver  (H.  H.  Whit- 
tier,  of  Doiver,  of  counsel),  for  plaintiffs  In 
error.  W.  W.  Anderson^  of  Denver,  for  de- 
fiendant  in  error. 

BELL,  J.  On  December  8,  1909,  A.  W. 
Sindllnger,  defendant  in  error  and  plaintiff 
below,  hereinafter  called  plaintiff,  borrowed 
of  J.  P.  Moody,  one  of  the  plaintiffs  in  error 
and  a  defendant  below,  the  sum  of  $12  for 
one  month  on  his  promissory  note,  secured  by 
a  chattel  mortgage  on  one  4^-foot  flat-top 
oak  desk,  one  4-foot  low  roU-top  oak  desk 
three  swivel  cbairs,  five  common  chairs,  one 
worn  brusaels  carpet,  containing  about  21' 
yards,  and  all  office  furniture,  equipment 
etc.,  then  bad  and  used  at  room  15,  1624  Cur 
tis  street,  Denver,  Colo.  Moody  hlniself  pre 
pared  the  mortgage  for  execution,  and  filed 
tbe  same  for  record.  Tbe  note  was  made 
for  tbe  payment  of  $16,  and  whether  tbe  ad- 
ditional $3  represent  the  expenses  of  prepar- 
ing and  filing  the  papers  for  record,  advanced 
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IntereBt,  a  boi»i8»  <w  aometMnc  elae.  Is' not 
disclosed  by  the  record.  The  note  was  not 
iutrodDced  In  erldence;  bot  we  toler  from 
tbe  evldoice  that  plaintiff  waa  .required  to 
pay  91  per  month  for  tha  use  of  the  mon^. 
and  paii  the  crats  of  two  extensions  hercdn- 
ofter  mentioned.  The  property  covered  by 
the  mortgage  was  removed  by  plaintiff,  with 
tbe  consoit  of  Moody,  from  room  16,  1824 
Curtis  street,  to  offices  on  Champa  street 
On  Jannary  7. 1011,  between  5  and  6  o'clock 
p.  m..  Moody  and  his  codefendant,  Gruts- 
macher,  an  expressman,  the  otiier  plaintiff  In 
error  herein,  entered  the  unlocked  offlce  of 
plaintiff  on  Champa  street,  and.  In  bis  ab- 
sence, removed  therefrom  certain  property. 
Inclndlns  a  certain  roll-top  desk.  In  which 
were  locked  one  Oliver  typewriter  and  busi- 
ness and  private  papers  of  tbe  plaintiff,  all 
of  which  property,  with  the  exception  of  said 
papers,  which  Moody  claims  to  have  return- 
ed. Moody  sold,  after  dne  advertisement,  in 
the  foreclosare  of  his  mortgage^  For  this 
takingi  carrying  away,  and  conversion  of  said 
property  plaintiff  inatltnted  this  action,  al- 
leging in  his  complaint  malice  on  the  part  of 
the  defendants,  and  praying  Judgment  In  the 
sum  of  91,500  for  the  danuges  alleged  to 
have  been  suffered,  and  that  a  body  execu- 
tion be  Issued  thereon.  The  defendants  in 
th^r  answer  denied  the  material  allegations 
of  the  complaint,  and  for  a  further  defoose 
alleged  that  the  property  In  question  was 
taken  under  and  by  virtue  of  the  provisions 
of  a  chatty  mortgage  from  plaintiff  to 
Moody,  whixh  bad  matured  upon  default  in 
the  payment  of  a  promissory  note  for  whteh 
it  was  given  to  secure.  The  case  was  tried 
in  the  county  court  of  the  dty  and  county 
of  Denver,  and  resulted  In  a  Judgment  in 
favor  of  the  plaintiff  In  the  sum  of  $247.50. 
and  costs,  from  which  an  appeal  was  taken 
to  the  district  court  of  ssid  city  and  county, 
and  the  case  tried  there  to  a  Jury  of  six,  who 
returned  a  verdict  as  follows: 

."We  tbe  jury  find  the  issues  herein  Joined  for 
the  plaintUE  and  aasess  his  damages  at  the 
sum  of  seveo  hundred  and  fift?  no/100  dollars 

and  cents,  and  that  said  defendant  J.  P. 

Aloody  was  guilty  of  fraud,  malice,  and  will- 
ful deceit. 

"(|750.0(»        George  J.  liord.  Foreman." 

Upon  this  verdict  Jndgment  for  the  amount 
thereof  was  entered  agalirat  both  defendants, 
and  it  was  ordered  that  plaintiff  have  execu- 
tion against  the  body  of  defendant  Moody, 
and  that  he  (Moody)  be  committed  to  the  Jail 
of  the  city  and  county  of  Denver  for  a  term 
not  exceeding  three  months,  to  be  released, 
however,  upon  the  payment  of  the  Judgment 
BO  rendered  against  him. 

At  the  trial  plalntiffa  principal  contentions 
were  that  the  mortgage,  by  reastm  of  a  cer- 
tain extension  thereof,  uld  not  mature  until 
January  9,  1911,  two  days  after  the  prop- 
erty was  taken  in  foreclosure,  and  that  tbe 
desk  and  its  contents,  taken  by  defendants, 
were  not  covered  by  the  mortgage. 

[1]  As  to  the  first  of  these  contentions. 


plaintiff  testified  that  on  or  about  August  16.  , 
1010,  he  paid  to  a  Mr.  Stempe,  an  agent  of  ' 
Moody,  the  sum  of  92  for  an  extension  of  the 
mortgage,  and  received  a  ree^t  therefor. 

Continuing,  he  said: 

"After  he  gave  me  this  receipt  I  paid  him  the 
$2.  He  got  up  to  go  out.  Says  I,  Mr.  Stempe. 
you  have  not  given  me  the  date  of  the  exten- 
sion—have not  written  on  this  receipt;  I  have 
given  you  $2  for  an  extension.'  'Well,*  says  he, 
U  suppose  that  is  the  old  extension  of  six 
months,  but  you  must  see  Moody,'  and  that  is 
ray  receipt.  Then  I  noted,  myself,  on  the  edge 
here,  right  in  his  preseaee,  'January  9,  1011.' 
I  wrote  that  myself,  in  his  presence,  because 
he  said,  *1  suppose  the  extension  would  I>e  like 
the  former.'  I  went  up  and  saw  Moody  a  nom- 
ber  of  times  in  reference  to  the  matter,  and  he 
never  said  It  was  not  like  the  former  exten- 
sion." 

On  cross-examination  he  admitted  that  he 
never  saw  Moody  about  the  matter,  and  that 
he  never  examined  the  records  to  learn  to 
what  date  the  mortgage  had  been  extended. 

Defendants  introduced  In  evidence  a  certi- 
fied copy  of  the  record  of  an  extension,  which 
was  acknowledged  and  filed  for  record  Au- 
gust 0,  1910,  and  extended  the  mortgage  to 
and  Including  November  0,  1910.  Moody  tes- 
tified that  this  was  the  last  extension  made, 
and  it  was  the  only  written  evidence  of  an 
extension  received  or  offered  at  the  trlaL 
This  Instrument,  therefore,  should  control  as 
to  the  date  of  the  maturity  of  the  mortgage 
as  extended,  as  there  was  no  evld^ce  of 
fraud,  accident,  or  mistake  to  Justify  its 
overthrow  or  contradiction  by  the  mere  oral 
testimony  of  the  plaintiff. 

The  mortgage,  then,  having  matured  or  be- 
come due  November  9,  1910,  as  evidenced  by 
this  extension,  defendant  Moody  was  at  lib- 
erty to  foreclose  in  a  proper  manner  and  in 
accordance  with  the  terms  of  the  statute  any 
time  after  this  date;  and  it  now  remains  to 
be  determined  whether  or  not  tbe  record 
shows  that  he  exceeded  bis  rights  in  pur^ 
suing  hlB  remedy. 

[2]  The  record  Is  crowded  with  evidence 
to  the  effect  that  soon  after  the  note  as  ex- 
tended matured  Moody  informed  plaintiff 
that  he  could  not  further  extend  It  or  carry 
it  longer;  tliat  the  amount  was  so  small 
that  It  cost  him  more  to  look  after  It  than 
it  was  worth ;  that  be  and  his  employes  had 
made  repeated  written  and  verbal  demands 
for  the  settlement  of  the  amount  due,  and, 
though  none  of  the  principal  had  been  paid, 
and  some  of  the  Interest  had  lapsed,  he  of- 
fered to  accept  $10  and  release  everything; 
that  on  Saturday,  the  7th  day  of  January, 
1911,  2  months,  lacking  2  days,  after  the 
maturity  ot  the  note^  he.  In  the  absence  of 
the  plalntlfr.  left  notices  at  bis  offlce  that  It 
would  have  to  be  settled  on  that  day.  Late 
in  the  afternoon  be,  becoming  fearful  ttiat 
the  plaintiff  had  not  received  tbe  notices, 
sent  an  employ^  to  plalnUfTs  home,  and  in- 
formed him  that  the  goods  would  be  taken 
that  day  unless  he  aAionld  come  to  1^  offlce 
or  arrange  for  the  settlonent  at  the  claim. 
Flafaitlfl  Informed  the  agent  that  the  note 
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would  not  be  due  until  the  following  Mon- 
daf,  and  that  he  would  settle  It  when  due. 
He  admitted  to  the  agent  that  he  then  had 
the  amount  with  which  to  make  settlement, 
but  made  no  further  offer  or  tender  In  the 
matter.  About  5:30  o'clock  p.  m.,  after  Moody 
bad  exhausted  every  reasonable  endeavor  to 
obtain  a  settlement,  and  after  the  mortgaged 
^dperty  had  teen  subject  to  the  claims  of 
plaintiff's  creditors  and  subsequent  purchas- 
ers for  some  28  days  in  prefermoe  to  the 
dalm  of  the  mortgagee,  Moody,  with  Gratz- 
macher,  his  codefendant,  and  another  assist- 
ant, entered  the  unlocked  office  of  the  plain- 
tiff, which  was  also  occupied  by  a  Mr.  Lorell, 
tnd  took  orderly  powwoaiwi  of  the  mortgaged 
property,  except  stHne  broken  chairs  and  a 
roMop  desk,  which  seems  to  have  been  left 
br  ini8tak&  A  larger  roll-top  desk,  wblcta 
contained  aome  papers  and  an  Oliver  type- 
writer, which  had  been  parcbased  subsequent 
to  the  execution  of  the  mortgage,  and  mix- 
ed with  the  mortgaged  property  wUhoot  the 
knowledge  of  Moody,  was  taken  by  mistake 
In  lien  of  the  desk  left  at  the  office.  Almost 
Immediately  after  the  removal  of  the  prop- 
erty Moody  returned  some  loose  papers,  and 
RDt  the  plaintiff  a  note,  which  he  recetred. 
demanding  tlie  fcer  of  the  desk  taken  by 
mistake,  and  informing  him  that  he  would  be 
glftd  to  return  any  of  the  property  not  cov- 
ered by  tile  mortgage.  Plaintiff  fatted  to 
respond  to  the  overtures  of  Moody,  and  after 
a  munber  <tf  days  the  desk  was  forced  open, 
tad  the  pai>eT8  carefnlly  sacked  and  return- 
ed to  him. 

The  values  alleged  in  the  complaint  of  all 
the  property  taken,  deluding  the  papers, 
etc,  aggregated  $199.S0.  Plaintiff  testified 
that  the  desk  that  was  not  covered  by  the 
mortgage  was  worth  ¥65,  and  that  the  type- 
writer was  worth  $75.  On  cross-examlnatlou 
be  admitted  that  he  tiought  the  desk  on  par- 
tial payments  for  f20,  and  the  typewriter 
for  ¥22.50,  which  he  paid  in  payments  of  $2 
and  13  each.  It  to  evident  from  his  testi- 
moDy  that  he  valued  these  two  pieces  of 
property  at  more  than  three  times  what  he 
paid  for  them. 

The  mortgage  described  two  desks,  which 
Were  the  only  ones  in  plaintiff's  office  when 
the  mortgage  was  executed,  and,  after  spe- 
dficaBy  mentioning  the  other  articles  herein- 
before enumerated,  it  contained  a  general 
prorieion  including  all  office  furniture  or 
equipment  then  had  or  used  in  the  office. 
Uoody  testified  that  he  called  upon  the  plain- 
tiff at  his  office,  and  demanded  a  settlement, 
Kime  15  or  20  days  after  the  note,  as  ex- 
tended, had  matured,  and  plaintiff  insisted 
OQ  a  further  extension,  saying  that  be  (Moo- 
dy) did  not  need  the  money,  and  pointed  ont 
the  very  roll-top  desk  which  was  taken,  and 
la  whidi  the  typewriter  and  papers  were 
I«Aed,  and  informed  Moody  that  It  was  cov- 
ned  by  his  mortgage,  and  that  the  mort- 
dsed  property  was  worth  two  or  three  times 
the  amount  of  his  claim.  It  is  not  at  aU 
■tnnCB  or  an  evidence  of  caretessness  that 


Moody  should  make  a  mistake  in  the  selec- 
tion of  these  desks,  under  the  circumstances 
attending  this  long  and  tedious  transaction ; 
and  there  is  nothing  disclosed  In  the  record 
that  even  tends  to  establteh  fraud,  malice, 
or  willful  deceit  in  the  taking  of  the  prop- 
erty. In  fact,  the  mortgagee  used  great 
patience,  and  made  repeated  endeavors  to 
effect  some  kind  of  a  settlement,  and  contin- 
ued his  tt^tlati<ni8  for  some  28  days  after 
losing  a  preferred  right  to  the  property*  De- 
fendant Orutcmacher  was  merely  an  express- 
man, who  knew  nothing  at  all  about  the 
transaction,  and  was  engaged  by  Moody  to 
remove  the  property.  It  to  shown  that  he 
acted  In  the  matt^  In  the  ordinary  way  and 
In  the  usual  course  of  Us  employment,  and 
moved  ttie  furniture  to  a  storage  lioose  as 
directed  by  hla  employer. 

Under  thto  character  of  evidence  a  jodff- 
ment  against  th»  defendants  or  either  of 
them  for  STOO  to  grossly  excessive,  and  has 
no  rapport  in  the  record. 

[S]  irlalntlffa  testimony  to  the  dfect  that 
he  had  suffered  great  loss  by  reason  <jl  hav- 
ing hto  papers,  fwrns,  and  fadlltleB  for  work 
taken  fn»n  him  was  too  uncertain  and  spee- 
tdatlve  upon  whldi  to  base  a  claim  for  took 
than  nominal  damages.  While  It  to  insisted 
that  defendants  took  a  desk  not  covered  by 
the  mortgage,  yet  ttiey  left  a  daA  that  was 
80  covered ;  some  of  the  papers  were  return- 
ed Immediately,  and  others  were  offered  Im- 
mediately ;  the  key  to  the  desk  was  seanee^ 
ed,  so  that  Its  contents  coohS  be  ascertained ; 
and  it  to  admitted  that  Moody  offered  to  re- 
turn anything  therein  not  covered  the 
mortgage.  Under  these  conditions,  the  plain- 
tiff bad  the  opportunity,  and  tt  was  hto  duty, 
to  minimize  the  damages  by  aocwtlnc  tfew 
<^er  of  Moody. 

[4]  The  Jury  were  Instmc^  that  thay 
might  award  reasonable  exemidary  damages. 
There  to  no  substantial  evidence  in  the  record 
to  justify  such  an  instruction,  and  therefore 
the  Question  was  erroneously  submitted  to 
the  Jury.  Whether  there  to  any  evidence  to 
justify  the  finding  of  exemplary  damages  to 
a  question  for  the  court.  If  there  to  none^ 
it  to  error  to  submit  the  question  to  the  jury. 
Eisenbart  v.  Ordean,  3  Colo.  App.  162,  170, 
32  Paa  495.  citing  1  Sed.  on  Damages  (3d 
Ed.)  I  3S7 ;  Rose  v.  Story,  1  Pa.  190,  44  Am. 
Dec.  121;  Amer  v.  Longstreth,  10  Pa.  145; 
Pittsburg  R.  S.  Co.  v.  Taylor,  104  Pa.  306, 
49  Am.  Rep.  580 ;  Sdden  v.  Cashman,  20  Gal. 
56,  81  Am.  Dec.  93. 

To  entitle  a  person  to  exemplary  damages 
for  a  wrongful  act,  under  section  2185, 1  Mills* 
Ann.  Stats.  1912,  there  must  be  an  element 
of  fraud  or  malice  or  evil  Intent  or  oppres- 
sion entering  Into  and  forming  part  of  the 
act  Etoenbart  v.  Ordean,  8  Colo.  App.  170, 
32  Paa  495. 

In  Denver  Tramway  Co.  v.  Cloud,  6  Colo. 
App.  445,  450,  40  Pac.  770,  it  appeared  that 
(jHoud  was  riding  upon  a  car  of  the  company 
on  paid  transportation,  and  the  company's 
agents  cmiclnded  that  hto  transfer  ticket  was 
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Irr^ular,  and  forcibly  ejected  Mm  from  the 
car,  using  such  force  only  as  was  necessary 
for  thJs  purpose.  The  trial  court  Instructed 
the  Jury  that  they  might  award  exemplary 
or  punitive  damages  to  the  plaintiff,  and 
'  Blssell,  J.,  speaking  'or  the  Court  of  Appeals, 
said  the  evidence  must  disclose  some  wrong 
motive  In  the  doing  of  the  thing  complained 
of,  or  else  the  circumstances  of  the  act  must 
show  a  reckless  disregard  of  the  injured  per- 
eon's  right;  that  malice  could  not  be  im- 
paled ;  that  the  officers  of  the  company  made 
a  mistake,  and  that  the  company  should  re- 
spoDd  in  compensatory  damages ;  that  the 
courts  were  not  at  liberty  to  Infer  bad  mo- 
tives, but  that  the  proof  must  show  the  exist- 
ence of  such  motives,  or,  if  the  action  was 
based  on  a  disregard  of  the  passenger's 
rights  exhibited  by  the  employ^,  it  was  equal- 
ly  necessary  tx>  prove  facts  establishing  this 
disregard  and  its  reckless  character. 

Oeraghty  v.  Randall,  18  Colo.  App.  194, 
200,  TO  Pac.  767,  was  an  action  by  the  pur- 
chaser of  mining  stock  against  the  seller 
thereof  to  recover  back  the  purdiase  price  on 
the  grounds  that  the  sale  was  effected 
through  the  false  and  fraudulent  representa- 
tlotts  of  the  defendant  Tbe  jury  returned  a 
general  verdict  for  the  plaintiff,  and  in  an- 
swer to  a  special  iuterrogatory  found  that  tbe 
defendant  was  guilty  of  fraud  and  willful  de- 
celt  Tbe  trial  court  sustained  tbe  general 
verdict,  but  set  aside  the  special  finding  on 
the  ground  that  it  was  not  sustained  by  the 
evidence.  On  appeal  It  was  urged  that  the 
rulings  of  the  trial  court  were  contradictory 
In  sustaining  the  general  verdict  on  the 
ground  of  fraud,  and  setting  aside  the  an- 
swer to  the  special  Interrogatory  finding  de- 
fendant guilty  of  fraud  and  willful  deceit 
Judge  Thompson,  In  speaking  for  the  Court  of 
Appeals,  said  it  was  contended  that  the  trial 
court  In  setting  aside  the  special  finding, 
fouud  there  was  no  evidence  of  fraud,  and 
that,  with  the  question  of  fraud  ellmlimted, 
there  was  nothing  in  the  case  to  support  a 
Judgment  against  the  defendant.  Continuing, 
he  said: 

"It  Is  manifest  that  there  waa  no  inconsistency 
between  the  general  verdict  and  tbe  special  Slid- 
ing. By  tbeir  general  verdict,  as  well  as  by 
their  answer  to  the  interrogator;  tbe  jury  found 
that  the  transaction  was  fraudulent ;  and,  Uiere 
being  DO  question  of  inconsistency  between  the 
two,  wa  do  not  think  that  the  action  of  tbe 
court  io  setting  aside  the  special  finding  was 
inhibited  by  the  Code  provision.  In  our  opin- 
ion, section  21G4  of  Mills'  Statutes  contemplates 
an  aggravated  case,  one  in  which  the  wrong 
Is  premeditated  and  IntentioDal.  A  person  may 
obtain  tbe  money  or  property  of  another  by 
means  of  statements  which  are  untrue,  but  of 
the  truth  or  falsity  of  which  he  is  without 
knowledge.  In  such  case  he  might  be  held 
responsible  as  for  a  legal  fraud,  although  there 
was  no  active  intention  to  commit  a  wrong. 
Converse  v.  Blumrich,  14  Mich.  109  [90  Am. 
Dec.  230].  But,  while  such  representations 
have  been  held  to  be  false  and  fraudulent  in 
law,  they  lack  tbe  peculiar  feature  of  ^uilt  im- 
plied in  the  words  malice,  fraud  or  willful  de- 
ceit,* as  used  in  section  2164.    We  thmk  that 


from  the  connection  of  the  word  'fraud*  with 
the  words  'malice'  and  'willful  deceit'  it  was  In- 
tended to  be  understood  in  its  odious  sense.  By 
denying  the  motion  to  set  aside  the  general 
verdict  tbe  court  held  that  there  wag  evidence 
of  fraud,  and  we  cannot  suppose  that  it  in- 
tended to  contradict  itself;  so  that  in  setting 
aside  the  special  verdict  on  the  ground  that  It 
was  not  supported  by  the  evidence,  the  court 
must  have  regarded  tbe  finding  as  having  ref- 
erence to  actual  and  intentional  fraud.  Tbe 
court  was  evidently  of  tbe  opinion  that  the  evi- 
dence did  not  warrant  the  extreme  conclusion 
reached  by  the  jury  In  their  special  finding,  re- 
garding it,  however,  as  amply  sufficient  to  sus- 
tain tbe  general  verdict  Counsel  are  therefore 
mistaken  as  to  the  import  of  the  court's  ruling. 
This  was  not  that  there  was  no  evidence  of 
fraud,  but  that  there  was  not  sufficient  evidence 
upon  which  s  verdict  whose  effect  would  be  to 
deprive  the  defendant  of  his  liberty  could  be 
properly  rendered." 

In  Republican  Pub.  Co.  v.  Conroy,  C  Colo. 
App.  262,  286,  38  Pac  423,  the  court  said  the 
punitive  damage  statute  (Session  Laws  1SS9, 
p.  64)  did  not  operate  to  change  the  rule  of 
damages  in  any  case  where  nothing  is  shown 
except  the  naked  wrong.  See,  also,  French 
V.  Deane.  19  Colo.  604,  611.  36  Pac.  609.  24  L. 
R.  A.  387.  and  Page  t.  Tool,  28  Colo.  487.  65 
Pac.  636. 

Of  course,  in  view  of  these  holdings.  It  can- 
not be  said  that  the  record  presents  any  evi> 
dence  of  fraud,  malice,  or  willful  deceit  on 
the  part  of  Moody  that  can  justify  an  execu- 
tion against  his  body,  as  ordered  by  the  trial 
cdurt;  and,  as  the  verdict  of  the  jury  la  ex- 
cessive and  against  the  weight  of  the  evi- 
dence, as  hereinbefore  pointed  out,  the  judg- 
ment based  thereon  la  reversed,  and  the  case 
remanded. 

Reversed  and  remanded. 


NEWMAN  et  ah  v.  TIBBITTS.    (No.  4150.) 

(Court  of  Appeals  of  Colorado.    May  10.  1915. 
Rehearing  Denied  June  14,  191S.) 

1.  Fbaudb,  Stattttb  or  ^=»116— Cohtracts 
FOB  Salb  or  Land  —  Adthobizatiov  op 

Aqent. 

A  contract  and  deed  executed  by  one  pro- 
fessing to  he  an  attorney  in  fact  Is  void  under 
the  statute  of  frauds,  where  he  was  not  au- 
thorized in  writing  to  execute  tbe  same. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute 0^  Cent  Dig.  {{  251-^ ;  Dee.  Dig.  «=» 
lie.] 

2.  Fbaudb,  Statute  or  «9ll6  —  Saub  of 
Real  Ebtatb— -AuTHOBiTr  or  Aoxmt— Rati- 

riCATION, 

Ratification  of  the  act  of  an  unanthorised 
agent  in  contracting  to  sell  real  estate  must  be 

in  writing. 

[¥.d.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  §§  251-260;   Dec  Dig. 
116.] 

3.  Judquent  «=9707— Pabtii»— OuisaioN  of 

iNUISPEKSABUB  PABTT— AB8XONEE8. 

The  holder  of  a  note  and  deed  of  trust, 
which  upon  agreement  were  to  be  canceled  upon 
delivery  of  a  deed  to  the  land  to  him,  sold  and 
assigned  the  note  before  declaring  a  forfeiture 
under  tbe  agreement  In  an  action  to  vaiiilai« 
and  confirm  such  contract  and  deed,  the  assi^uett 
of  the  note  was  not  made  a  partgr.  Held  that. 


>n>r  otliM-  cases  see  sane  topia  and  KBT-NUICBBB  la  all  Ksr-MnmlMred  Dlgssts  and  IndasM 
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■Ddi  aoaigiiee  being  an  incUapoasable  partj,  the 
court  couM  not  make  a  decree  binding  Bpon 

him. 

TEd.  Note.~For  other  cases,  see  Jadgmput, 
Cent  Dig.  I  1230;  Dec  Dig.  ^707J 

4.  EqTTTTT  «=»46— Adequate  Beuedt  at  Law 

— F0BECI.OB17BB. 

The  partiee  to  a  contract  and  deed  of  trust 
entered  into  an  agreement  whereb;|r  the  gran- 
tor in  the  deed  of  trust  was  to  forfeit  his  nghta 
under  certain  condidons.  The  grantee  aubse- 
qoentlj  brongbt  a  suit  to  have  thla  contract  val- 
idated and  fbr  posiesaion  of  the  premiacB.  Held, 
that  an  adequate  remedr  at  law  was  provided 
by  foreclosure  of  the  trust  deed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
^  H  151,  152,  ]JS7,  159-163;  Dec.  Dig.  «=» 

Error  to  District  Court,  Garfield  County; 
John  T.  Shumate,  Judge. 

Action  hy  Gbarles  H.  Tlbbltta  against  John 
W.  Newman  and  others.  There  was  a  Judg- 
moit  for  plaintiff,  and  defendanta  bring  er- 
ror. Beversed  ai^  remanded. 

£  T.  HoUand,  of  Denver,  and  J.  W.  Bell, 
of  Glenwood  Springs,  for  plalntlfte  In  error. 
Edwin  C.  KingsbniT,  of  Olrawood  Springs, 
for  defendant  in  error. 

KING,  J.  In  this  opinion  Charles  H.  Tlb- 
bltts,  the  defendant  In  error,  will  be  called 
I^altttlff,  and  the  plalntUfs  In  error  def^d- 
ant^  as  In  the  trial  court  Action  was 
broogfat  by  plalntilT:  (a)  To  obtain  a  decree 
ralidatlng  and  confirming  a  certain  contract 
ud  warranty  deed  made  March  10, 1913»  by 
John  W.  Newman,  and  by  Joseph  W.  New- 
man, representing  himself  to  be  attorney  In 
fact  for  Edith  Bi.  Newman,  and  to  estop  hei 
from  denying  the  authority  of  said  Newman 
to  act  as  her  attorney  In  fact  In  making  the 
■aid  deed  and  contract;  (b)  to  set  at  naught 
and  nullify  a  certain  warranty  deed  made 
Angast  26, 1913,  by  defendants  John  W.  and 
Bdlth  M.  Newman  to  defendant  Jacob  Hess ; 
(c)  for  right  of  possession  the  premises 
described  In  said  deeds,  and  of  which  the  de- 
fendants were  in  possession;  (d>  for  $1,000 
damages,  and  general  relief.  Defendants  an- 
svered,  ^nd,  in  addition  to  praying  for  de- 
nial of  plaintiff's  demands,  asked  affirma- 
tively for  an  order  annulling  the  contract  and 
warranty  deed  which  plaintiff  asked  to  liave 
affirmed,  and  that  the  deed  to  Jacob  Hess  be 
confirmed.  Judgment  was  for  plaintiff  for 
H  damages  and  all  other  relief  prayed  for. 

The  evidence  shows  that  in  February,  1908, 
the  plaintiff  sold  and  conveyed  to  John  W. 
Newman  and  Eldlth  M.  Newman  certain  par- 
cels of  land,  with  water  rights,  situate  in 
Garfield  county,  and  at  that  time  took  back 
a  iteed  of  trust  to  secure  said  defendants* 
Dote  in  the  sum  of  96,750,  payable  on  or  be- 
fore 10  years  from  that  date,  with  interest 
pay^Ie  annually;  that  prior  to  March  10. 
1913,  a  part  of  the  principal  had  been  paid, 
aad  interest  to  that  date,  with  the  exception 
of  about  $300  dne  February  lat ;   that  on 


March  10th,  because  of  sold  delinqumt  inter- 
est, the  plaintiff,  the  defendant  John  W.  New- 
man and  the  defendant  Joseph  W.  New- 
man (father  of  John  W.  and  Edith  M.)  had 
some  negotiations  which  resulted  in  an  agree- 
ment by  which  the  time  of  payment  of  prin- 
cipal and  interest  was  extended  to  Septem- 
ber 1,  1913,  under  certain  conditions  in  the 
agreement  specified,  and  providing  that,  if 
some  of  the  options  therein  were  not  exer- 
cised and  other  conditions  complied  with  by 
the  defendants  by  September  Ist,  the  contract 
would  be  null  and  void;  that  upon  forfeiture  a 
certain  warranty  deed  of  the  same  date,  pur- 
porting to  be  executed  by  John  W.  Newman 
and  Edith  M.  Newman,  by  her  father  as  attor- 
ney in  fact,  recoDveylng  the  said  premises  to 
plaintiff,  should  be  delivered  to  plaintiff,  and 
upon  such  delivery  become  an  absolute  con- 
veyance of  the  property  and  in  full  satisfac- 
tl(m  of  the  deed  of  trust  and  note  aforesaid, 
and  also  providing  that  five  days'  notice  by 
registered  mail  should  be  given  by  plaintiff 
of  his  Intention  to  declare  a  forfeiture.  The 
agreement  and  the  deed  were  signed  by  John 
W.  Newman  in  person,  and  also  signed  as  fol- 
lows: "Gdlth  M.  Newman,  by  Joseph  W. 
Newman,  Attorn^  In  Fact" — and  the  ac- 
knowledgment 80  taken.  The  agreement  and 
deed  were  deposited  as  escrows.  On  or  about 
September  1st,  defendant  Joseph  W.  New- 
man notified  the  plaintiff  that  they  were 
securing  a  loan  of  $0,000,  with  wiilch  to  make 
the  payments  required,  but  could  not  make 
the  arrangements  before  September  10th, 
whereupon  plaintiff,  for  an  additional  consld- 
eiatios,  agreed  to  extend  the  time  until  the 
abstract  could  be  examined  and  approved  by 
Mr.  Darrow,  an  attorney.  The  $5,000  was  de- 
posited with  Mr.  Darrow,  with  histructionB  to 
make  the  loan.  Upon  examining  the  ab- 
stract, he  found  the  escrow  agreement  on  rec- 
ord, and  required  the  plaintiff  to  release  the 
same  as  a  prerequisite  to  approval  of  the  ab- 
stract, which  plaintiff  refused  to  da  About 
September  3d  the  plaintiff,  by  registered 
mail,  notified  the  defendant  John  W.  New- 
man that  the  contract  had  been  forfeited, 
and  on  September  17th  took  from  the  escrow 
holder  and  recorded  the  agreement  and  deed. 
The  evidence  also  shows  that  on  or  about  the 
8th  or  9th  of  September  plaintiff  sold,  as- 
signed, and  delivered  the  note  secured  by 
deed  of  trust  on  the  land  to  one  L.  F.  Grace, 
who  still  holds  the  same,  and  that  on  or 
about  August  26th  defendants  John  W.  and 
Bdlth  M.  Newman  executed  and  delivered 
their  warranty  deed,  whereby  they  conveyed 
the  said  land  and  water  rights  to  defendant 
Jacob  Hess,  and  that  deed  was  placed  cea 
record. 

The  pleadings  are  unsatisfactory  and  am- 
biguous, and  In  some  respects  doubtful  and 
uncertain  as  to  issues  intended  to  be  made. 
The  complaint  and  the  exhibits  referred  to 
allege  and  show  that  the  contract  for  the 
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sale  of  Edith  M.  Newman's  Interest  In  said 
lands,  and  the  deed  purporting  to  convey  such 
Interest,  were  signed  by  Joseph  W.  Newman, 
purporting  to  act  as  her  attorney  In  fact, 
and  the  complaint  alleges  that  he  represent- 
ed himself  to  be  her  agent  and  attorney,  and 
acted  as  her  agent,  but  does  not  allege  that 
he  was  her  attorney  In  fact.  The  defense 
does  not  In  specific  terms  plead  the  statute 
of  frauds,  but  denies  that  said  Joseph  W. 
Newman  was  the  agent  or  attorney  of  EdlOi 
M.  Newman,  or  represented  himself  to  be 
her  agent  and  attorney,  and  acted  as  her 
agmt,  but  does  not  allege  that  he  was  her 
attorney  in  fact.  The  defense  does  not  In 
si»eciflc  terms  plead  the  statute  of  frauds,  bat 
denies  that  said  Joseph  W.  Newman  was  the 
agent  or  attorney  of  Edith  M.  Newman,  or 
represented  himself  to  be  saeh,  and  alleges 
that  he  had  no  "direct  authority"  to  execute 
the  Instrnments.  On  trial,  both  be  and  bis 
daughter  podtlvely  denied  any  antborlty,  rer- 
bal  or  written,  for  bim  to  execute  either  In- 
Btroment ;  and  there  Is  a  total  absence  of  evl- 
toice  tending  to  prove  any  written  authority. 
The  complaint  also  alleges  that  the  deed 
frtHn  defendants  to  Hess  was  made  for  the 
purpose  of  defrauding  the  plaintiff,  and  that 
Hess  knew  of  the  arrangements  made  in  Om 
escrow  and  deed,  and  the  court  seems  to  have 
so  held.  There  is  a  total  absence  of  evidence 
showing  that  Hess  had  such  knowledge  at 
the  time  the  deed  to  him  was  executed,  de- 
livered and  recorded,  and  there  Is  also  a 
total  absence  of  evidence  showing  or  tend- 
ing to  show  that  he  had  knowledge  or  no- 
tice of  the  alleged  fraudulent  Intent  on  the 
part  of  his  grantors,  if  sudi  Intent  In  fact 
existed. 

[1,  2]  1.  The  contract  and  deed,  executed 
by  Joseph  W.  Newman,  professing  to  act  as 
attorney  In  fact  for  his  daughter,  were  void 
under  the  statute  of  frauds,  so  far  as  she 
was  concerned,  because  he  was  not  author- 
ized in  writing  to  execute  the  same.  Clement 
V.  Major,  1  Colo.  App.  297,  302,  29  Pac.  19; 
Hagerman  v.  Bates,  R  Colo.  App.  391,  405, 
38  Pac  1100.  She  did  not  ratify  the  void  in- 
struments, or  either  of  them,  In  writing,  and 
there  Is  no  satTsfactory  evidence  that  she 
otherwise  ratified  either  of  them.  Ratifica- 
tion in  writing  was  necessary.  People's  M. 
&  M.  Co.  V.  Central  C.  M.  Corporation,  20 
Colo.  App.  561,  80  Pac.  479.  If  it  be  assumed 
that  she  knew  of  the  deed  ezecuteU  by  her 
father,  which  knowledge  she  denies,  never- 
theless, the  deed  which  she  made  on  August 
26th  to  Jacob  Hess  was  a  complete  repudia- 
tion of  that  deed,  and  such  repudiation  by 
deed  took  place  S  days  before  default  In  ccn- 
dltions  at  the  contract,  and  22  days  before 
an  attempt  was  made  to  enforce  the  for- 
f^turfc  Under  the  circumstances,  we  think 
the  court  had  no  authority  In  law  or  equity 
for  holding  the  unauthorized  deed  to  be  a 


good  conveyance  as  to  the  interest  of  Edith 

M.  Newman. 

[3]  2.  The  plaintlfl*,  before  he  declared  a 
forfeiture  of  the  escrow  agreement  and  ob- 
tained the  warranty  deed  from  the  escrow 
holder,  sold  and  assigned  the  note  and  deed 
of  trust,  which,  according  to  the  agreement, 
were  to  be  canceled  upon  delivery  of  the 
deed,  thereby  making  It  Impossible  for  him  to 
keep  that  part  of  the  agreement  h.  F. 
Grace,  the  assignee  of  the  note,  is  not  a  party 
to  this  suit.  The  note  was  not  tendered  in 
this  proceeding,  nor  was  a  release  of  the 
deed  of  trust.  The  court  was  without  power 
to  make  a  decree  which  would  be  binding  on 
Grace,  inasmuch  as  he  was  not  a  party  to  the 
proceeding.  He  was  an  indispensable  party 
to  a  full  determination  of  the  suit,  and  there- 
fore tbe  general  rule  as  to  waiver  of  defect 
of  parties  does  not  apply.  Peck  v.  Peck,  33 
Colo.  421,  425,  80  Pac.  1063 ;  Colo.  St  Bk.  of 
Durango  v.  Davidson,  7  Colo.  App.  91,  96,  42 
Pac.  687  ;  2  Cyc.  687.  784;  31  v;yc.  742,  note 
6.  A  condition  unusual  in  suits  of  this  kind 
is  shown  to  exist,  in  that  the  plaintiff,  by 
assigning  the  note  and  deed  of  trust,  put  it 
out  of  his  power  to  keep  the  contract,  and 
the  defendants  by  making  the  deed  to  Hess, 
put  it  out  of  their  power  to  ke^  it  Neither 
of  them  has  tendered  performance,  except  aa 
plaintlfT  tendered  It  by  bis  complaint,  and  he 
has  not  shown  his  ability  to  perform. 

[4]  3.  There  Is  another  reason  for  denying 
the  equitable  relief  prayed  for,  In  the  fact 
that  there  was  and  is  an  adequate  remedy  at 
law  by  foreclosure  of  the  deed  of  trust,  which 
would  amply  protect  the  Interests  of  all  par- 
ties. Plaintiff  could  thereby  secure  bis  debt 
or  the  land;  defendant  Hess  could  redeem 
from  the  trust  deed  sale,  and  tbus  save  the 
amount  be  had  paid  the  other  defendants  on 
the  purchase  price;  and  the  Newmans  would 
have  an  opportunity  to  make  payment  of  the 
debt  before  foreclosure,  or  redeem  within 
the  statutory  time,  if  Hess  failed  to  protect 
them  from  his  assumption  of  the  trust  deed. 
It  is  true  the  remedy  by  foredoaure  Is  not 
as  speedy  as  the  remedy  provided  in  the  con- 
tract, which  contemplated  immediate  posses- 
sion on  forfeiture;  but,  when  all  the  cir- 
cumstances are  considered,  we  think  the 
plaintiff  is  not  In  a  position  to  Insist  upon 
the  court's  extendli^  to  him  the  eqaitable 
relief  prayed  for. 

Another  cause  of  action,  namely,  a  replev- 
in suit  for  personal  property,  including 
crops,  was  nmsolldated  with  the  one  which 
we  have  discussed,  which  will  be  controlled 
by  our  dedaion  in  the  main  case. 

Tbe  Judgment  as  to  both  causes  of  action 
is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  In  accordance  with  the 
views  herein  expressed;  the  costs  in  thia 
court  to  be  taxed  equally  to  the  plaintiffs  la 
error  and  the  defendant  In  error. 

Beversed  and  remanded. 
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JEKKINS  T.  GOLD  COLLAR.  MIN.  &  MILL. 

CO.  et  sL    (No.  4086.) 
(Coart  of  Appeals  of  Colorado.   April  12,  1915. 

R^earing  Denied  Jane  14,  1915.) 
BxBCVTion  933294— Failukb  to  Bidsiuc  fbou 

FiuoB  Sauc 
At  the  time  of  tbe  giving  of  the  mortgage 
which  plaiotiS  saed  to  forecloBe  a  judgtnent 
lieu  existed  agaicat  the  mortgagor,  and  after- 
mrds  execution  issued  on  the  judgment  and  tbe 
propertj  waa  aold,  but  no  redemption  or  offer 
to  redeem  was  made  for  the  judgment  debtor, 
"his  heirs,  executors,  administrators,  or  grac- 
te<9,"  as  permitted  b;  Bev.  St  1908.  I  3662. 
Within  the  next  three  months,  given  by  section 
3653  Cor  any  judgment  creditor  to  redeem,  de- 
fendants, who  bad  obtained  a  judgment  against 
the  mortgagor  subsequent  to  the  mortgage,  re- 
deemed from  the  sale,  as  permitted  b;  such  sec- 
tion  and  section  3654,  and  the  property  was 
■old  again  by  virtue  of  the  execution  uaaed  and 
levied  under  the  subsequent  judgment.  Held, 
that  the  mortgagee  lost  his  rights  by  failing  to 
redeem,  and  tbe  sherifCs  deed  related  back  to 
the  lien  of  the  senior  judgment,  and  tbe  re- 
deeming creditor  waa  entitled  to  the  rights  of 
the  purchaser^  and  tlie  deed  was  paramoniit  to 
the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  S  845 :  Dec.  Dig.  «»294.] 

Error  to  District  Court,  OUptn  Gonnty; 
Cba&  McCall,  Jndce. 

Suit  by  John  a  JenUna  oealiut  tlw  Gold 
CoUaz  Mlnlnc  &  BliUinff  Gompaiiy  and  oth- 
ers to  foreclose  a  mortgage^  Damnner  was 
mutalned  to  the  complain^  and  plaintiff 
brings  error.  Afflrmed. 

W.  C  Fnllerton  and  Chase  Wlthrow,  both 
of  Central  City,  for  plaintiff  In  error.  James 
H.  Serlght,  of  Central  Gl^,  for  detendanta 
in  error. 

UORGAN,  J.  Writ  of  error  by  plaintiff 
In  the  lower  court,  who  brought  a  suit  to 
foreclose  a  mortgage  on  real  property,  and 
to  set  aside  a  sherlfiTs  deed  obtained  by  tbe 
defendants,  a  partnership,  and  Judgment 
creditors  of  the  mortgagor.  A  general  de- 
murrer was  Buatalned  to  tbe  plaintiff's  sec- 
ond amended  complaint,  and,  as  be  elected  to 
Etand  upon  It,  judgment  was  entered  against 
him. 

The  complaint  alleged  the  following  perti- 
nent facts:  Tbe  giving  and  recording  of  the 
mortgage,  and  the  default;  that  prior  to 
tnd  at  tbe  time  of  tbe  giving  of  the  mortgage 
a  judgment  lien  existed  of  record  against 
the  mortgagor,  and  after  the  mortgage  was 
made  and  recorded  execution  was  issued  on 
Bald  judgment,  the  property  was  levied  upon 
and  sold,  and  a  sheriffs  certificate  of  pur- 
chase was  issued;  that  prior  to  the  expira- 
tioQ  ol  the  six  months,  given  by  statute 
(sectioD  3652,  R.  S.  1908)  for  the  Judgment 
debtor,  "bis  heirs,  executors,  administrators, 
or  grantees,"  to  redeem  from  said  sale,  no 
effort  was  made  to  redeem,  nor  at  any 
time  thereafter,  by  the  debtor  or  the  mort- 
gagee; that  within  the  next  three  months, 
tfnn  hr  statute  (seetloii  S6B3,  B.  8.  1908) 


"for  any  Judgment  creditor  to  redeem,"  the 
partnership  defendants  herein,  having  ob- 
tained a  judgmoit  against  the  mortgagor 
debtor,  subsequent  to  the  making  and  record- 
ing of  tbe  mortgage,  redeemed  the  property 
from  said  sale,  as  provided  by  said  sections 
8663  and  S654,  B.  8.  1908,  and  tbe  property 
waa  sold  agaba,  by  virtue  of  tbe  execution 
Issued  and  levied  onder  the  subsequent  judg- 
ment; tbe  said  partnership  defendants  bid 
"tbe  amount  paid  to  redeem  only,"  and  re- 
ceived a  BbertlTB  deed  "forthwith,"  as  pro- 
vided by  said  section  3664. 

The  point  raised  by  the  demurrer,  and 
relied  upon  here,  Is  that  the  mortgagee,  the 
same  as  the  debtor  mortgagor,  lost  bis  rights 
under  the  mortgage  by  falling  to  redeem  at 
any  time,  or  to  make  any  offer  to  do  so,  and 
that  the  sherlfTs  deed  relates  back  to  the 
Hen  of  tbe  senior  Judgment,  and  that  the 
redeeming  creditor  Is  entitled  to  the  rights 
of  tbe  purdiaser  from  whom  the  property 
was  redeemed,  and  that  tbe  deed  la  there- 
fore [mramonnt  to  the  mortgage. 
.  It  Is  unnecessary  to  quote  or  to  discuss  all 
of  our  recording  and  redemption  acts  In  or- 
der to  decide  this  Question;  It  Is  sufficient 
to  say  that,  without  the  statutes  of  redemp. 
tlon,  neither  Judgment  debtors,  nor  Judgment 
creditors,  nor  grantees  of  the  Judgment  debt- 
or, taking  his  title,  could  redeem  from  an  ex- 
ecution sale.  Paddack  v.  Staley,  13  Cola 
App.  868,  369,  68  Pac.  868 ;  Freeman  on  Ex- 
ecutions (8d  Bd.)  f  821.  This  rule,  however, 
In  referracQ  to  the  right  to  redeem,  would 
not  prevent  a  mortgagee  from  paying  off  a 
prior  JudgmMit  and  being  subrogated  In 
equity  to  the  rights  thereunder  for  his  pro- 
tection; but,  on  acconnt  of  the  redemption 
statute,  he  must  not  delay,  as  in  this  case, 
and  permit  an  execution  sale  to  be  made 
under  such  prior  Judgment,  and  suffer  the 
time  to  arrive  when  subsequent  judgment 
creditors  may  redeem  from  said  sale  under 
the  statute,  and  thereby  become  entitled 
to  tbe  rights  of  the  purdiaser  at  said  sale, 
and  to  take  a  sherUTs  deed  that  relates  back 
to  the  lien  of  tbe  prior  Judgment,  and  there- 
by becomes  superior  to  the  mortgage.  It  is 
not  necessary  to  decide  whether  a  mortgagee 
has  a  ri^t  under  the  statute  to  redeem,  as 
no  offer  or  attempt  was  made  to  redeem. 
However,  It  has  been  held  In  Illinois,  In  1S71, 
conjstruing  the  statute  In  effect  at  that 
time,  and  fr<Hn  which,  it  appears,  our  stat- 
ute waa  taken,  that  a  mortgagee  Is  a  gran- 
tee, within  tbe  meaning  of  the  statute.  Selig- 
man  v.  Laubbelmer,  68  111,  124,  126.  A  con- 
trary view,  ■  however.  Is  expressed  in  New 
York.  Van  Rensselaer  v.  Sheriff,  Infra.  And 
It  has  been  held  in  many  cases  In  Illinois, 
Including  those  hereinafter  cited,  that  the 
statute  providing  a  limited  time  for  Judg- 
ment debtors  and  their  grantees  to  redeem, 
operates  as  a  statute  of  limitation,  and,  un- 
less they  redeem  within  the  time  limited, 
their  rights  are  lost    The  same  has  been 
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beld  In  this  state.    Roose  t.  Gove,  Infra. 

In  the  case  of  Roose  v.  Gove,  32  Colo. 
522,  526,  77  Paa  246,  relied  upon  by  counsel, 
the  Supreme  Court  held  that  a  Judgment 
debtor  and  his  grantees  lost  their  rights  by 
falling  to  redeem  within  the  six  months,  and 
held,  also,  that  a  redemption  by  a  Junior 
judgment  creditor  "operates  to  transfer  to 
the  creditor  redeeming  the  rights  of  the 
creditor  from  whom  he  redeems."  B^nch  v. 
Turner,  21  Colo.  287,  40  Pac.  565.  And  the 
Supreme  Court  of  Illinois,  In  a  long  line  of 
decisions,  has  so  construed  a  statute  of  tbat 
state  from  which,  it  apijears,  our  statute 
was  taken,  Sweezey  v.  Chandler,  11  111. 
445;  Stone  v.  Gardner,  20  111.  304,  71  Am. 
Dec.  268;  Blalr  v.  ChambUn,  39  111.  523, 
89  Am.  Dec.  322 ;  Smith  t.  Mace,  137  111.  68, 
73,  26  N.  B.  1092.  In  the  case  last  dted 
the  court  said: 

"A  title  acquired  at  an  execution  sale  upon 
redemption  by  a  junior  judgment  creditor  re- 
lates back  to  the  judgment  from  wbich  the  re- 
demption ia  made,  and  is  paramount  to  any  title 
acquired  subsequent  to  the  beginning  of  the  Hen 
of  that  judgment  The  junior  judgment  may 
not,  itself,  have  been  a  lien  upon  the  property 
redeemed.  It  is  the  lien  of  the  senior  judg- 
ment that  Is  enforced." 

The  same  constmction  baa  been  annonnced 
In  other  states.  Von  Rensselaer  t.  Sheriff, 
1  Cow.  (N.  Y.)  62,  501;  Rush  v.  Mitchell,  71 
Iowa.  '383,  82  N.  W.  367. 

Our  Soiirenie  Court  and  the  former  Court 
of  Appeals  have  clearly  indicated  an  intoi- 
tXoa.  to  follov  the  IlUnc^  decisions  and  to 
place  the  same  construction  upon  our  statute. 
Floyd  V.  Sellars,  7  Colo.  App.  498,  44  Pac. 
373 ;  Sellars  T.  Floyd,  24  Colo.  481,  52  Pac. 
674;  Roose  r.  Gove,  supra;  Paddack  r. 
Staley,  supra;  Finch  t.  Turner,  supra. 
Nothing  herein  shall  be  construed  as  pre- 
venting the  plalntur  from  foreclosing  the 
mortgage  upon  the  prt^rty  covered  by  it  to 
secure  the  purchase  price  thereof,  whltdi 
property  It  appears  was  not  sold  at  any  of 
the  executhm  sales. 

The  writer  of  this  (vinlon  feels  constrain- 
ed to  recommcaid  to  the  lawmaking  power 
of  the  state  an  amendment  to  our  redemp- 
tion statute,  to  the  elfect  that  all  liens  on 
real  estate  should  be  paid  according  to  their 
priority  of  record,  so  that  there  may  be  no 
real  or  apparent  craifllct  between  the  re- 
cording acts  and  the  redemption  statutes. 
As  they  now  stand,  courts  can  do  no  more 
nor  less  than  enforce  them.  And,  to  av<dd 
uncertainty,  the  Legislature  should,  by 
amendment,  insert  the  words — mortgagees, 
and  "any  person  Interested  in  the  premises 
through  or  under"  the  Judgment  debtor — as 
the  Legislature  of  Illinois  did,  In  1872,  after 
this  state  adopted  the  statute  of  that  state. 
And  the  Tjeglslature  could  also  consider  the 
suggestion  of  the  late  Judge  Bissell  in  the 
case  of  Paddack  v.  Staley,  supra,  or  follow 
the  Legialatare  of  Illinois,  by  giving  to  eadti 
Judgment  creditor  a  limited  time  (two  days 


la  Illinois)  in  which  to  exercise  the  right 
to  redeem,  in  the  order  of  their  priority. 
Section  24,  c.  77,  Starr  and  Curtis'  Ann.  St. 
lU. 

Judge  Bissell  said,  referring  to  the  re- 
demption act,  In  Paddack  v.  Staley,  supra: 

"This  is  the  condition  of  our  redemption  stat- 
ute. It  la  an  unfortunate  piece  of  legialation, 
which  loudly  calls  for  legisIatiTe  correction. 
The  courts  are  impotent  to  aid  creditors  and 
only  the  lawmaking  power  may  furnish  a  rem- 
edy. Many  states  provide  that  subsequent  judg- 
ment creditors  shall  have  the  right  to  redeem 
according  to  their  priority  and  within  dates  and 
times  named  in  the  act,  so  that  each  judgment 
creditor  may  exercise  and  preserve  his  lien  and 
his  claiiQ,  not  by  excessive  diligence  and  re- 
demption in  the  midnight  hour,  but  within  spe- 
cific limits.  ManifesUy  this  would  be  right 
and  proper.  But  there  is  no  such  provision  in 
our  statute.  Any  judgment  creditor  may  redeem 
within  the  time  specified ;  he  may  be  the  first, 
the  second,  the  fifth,  or  one  who  has  come  into 
the  vineyard  at  the  eleventh  hour,  and  he  will 
receive  as  much  benefit  from  the  statute  as 
though  be  had  been  originally  hired." 

Judgment  affirmed. 


CDLEIN  T.  MATZ.  (No.  3980.) 
(Court  of  Appeals  of  Colorado.   Feb.  S,  191S. 
Rehearing  Denied  June  14,  191S.) 

1.  LnirrATioN  of  Actions  ^=»163  —  Past 
Patment— Aeplicatiok  of  Patuents. 

A  suspended  priest,  having  an  alleged  claim 
against  a  bishop  under  an  agreement,  si^aed  on 
behalf  of  the  bishop  by  M.,  which  provided  for 
certain  payments  to  him,  presented  his  claim  to 
the  ecclesiastical  authorities,  who  disallowed  it. 
but  directed  the  bishop  to  pay  an  annuity  to 
the  priest,  as  he  had  prevlouuy  offered  to  do. 
The  bishop  wrote  the  priest  tbat  he  would  send 
him  one-half  of  the  annuity  in  advance  for  six 
months,  and  thereafter  regularly  every  sir 
months  the  same  amount,  and  the  promised  re- 
mittances were  forwarded  and  retained.  The 
priest,  however,  sent  receipts  for  some  of  them 
reciting  that  they  were  payments  on  the  agree- 
ment made  by  M.  Held,  that  the  payments 
were  made  on  the  annuity,  and  not  on  the  agree- 
'mrat,  and  did  not  prevent  the  running  of  limita- 
tions against  an  action  on  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  SS  642-647;  Dec;  Dig. 
^163.1 

2.  Patmeht  ^=>3&  —  Application  of  Pat- 

IIKKT— AppBOPKIATION  BY  CbEDITOH. 

If  a  debtor  pays  money  to  his  creditor  with- 
out directions  as  to  its  application,  the  credi- 
tor may  apply  it  to  any  debt  due  htm  at  the  time 
from  such  debtor,  unless  the  purpose  to  have  it 
applied  on  some  other  debt  may  be  implied, 

[Ed.  Note. — For  other  cases,  see  Pavment, 
Cent.  Dig.  SS  104-114;  Dec.  Dig.  ^=»89.] 

3.  PATMEtfT  ^=>41  —  ApPUOATION  OP  PaT- 
ME  N  T~I*BE8UKFnON. 

Where  a  debtor  owea  two  separate  demands, 
one  of  which  is  admitted  and  the  other  dis- 
puted, it  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  a  payment  made 
witliout  directions  as  to  its  applicatitm  Is  made 
upon  the  admitted  demand. 

fEd.  Note.— For  other  cases,  see  PaymeaL 
Cent  Dig.  H  115-120;  Dec.  Dig.  ^41.] 

4.  Appeal  and  Ebbob  ^=;854 — Review— The- 
OBT  OF  Decision. 

Where  a  verdict  was  properly  directed,  the 
judgment  will  be  affirmed,  though  the  cause  as- 
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signed  by  the  trial  court  for  directing  the  ver- 
aict  was  insufficient. 

[h'jdf  Note. — For  other  cases,  see  Appeal  and 
te't  fl  3408.  8404.  3408-3424, 

342T-84SO;  Dec.  Die.  ^so8&L\ 

Error  to  District  Court,  DeoTer  County; 
Carlton  M.  Bliss,  Judge. 

Action  by  Michael  Culkln  against  Nicholas 
C.  Matz,  as  Bishop  of  the  Roman  Catholic 
Church  of  the  Diocese  of  Denver,  in  the 
State  of  Colorado.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

Charles  S.  Thomas,  John  P.  White,  and  E>d- 
ward  P.  Costigan,  all  of  Denver  (A.  S.  Frost, 
of  Dmver,  of  counsel),  tor  plaintiff  In  error. 
Dan.  B.  Carer,  of  Denver,  tor  defwdant  In 
error. 

BEIJi,  J.  [1]  The  plaintiff  in  error  here- 
in, Father  CnUdn,  a  Catholic  priest,  while  in 
diarge  of  the  Canon  City  parish  and  cfanrcb 
property  In  the  year  188S,  was  suspended  and 
bad  his  faculties  as  a  priest  taken  from  him 
by  Bishop  Machebenf.  Neverthdess,  he  (said 
priest)  did  not  deUrer  possessloD  of  the 
diurch  property  to  said  bishop  on  demand, 
and  suit  therefor  was  instituted  in  the  Fre- 
mont county  district  court  at  Canon  City, 
Colo.  In  February,  1890,  Bishop  Matz,  suc- 
cessor to  Bishop  Machebenf,  and  Henry  Eg- 
ler,  a  Catholic  priest,  plaintiffs  In  said,  suit, 
si^Md  a  stipulation,  stating  that  the  con- 
troversy over  the  church  property  had  been 
amicably  adjusted  and  the  cause  dismissed 
at  tb^  costs,  and  that,  In  consideration 
thereof.  Father  Culkln  agreed  to  deliver  to 
the  bishop  the  church  property  held  by  him 
and  release  the  sureties  on  the  bond  filed  in 
the  action,  nils  stipulation  was  takm  by 
Father  Egler  to  Fatber  Culkln  at  Canon 
City  tor  Ills  approval  and  dgnatnre,  and  Fa- 
tbo-  Culkln  added  qualifying  provisions  to 
the  sam^  precedlns  Us  algnatnr^  aa  fol- 
lows: 

"This  Btipn]atl<ni  Is  subject  to  the  terms  of  an 
BgreemeBt  made  this  day  between  the  parties 
and  si^ed  on  the  part  of  Bishop  Matz  by  T. 
E.  Malone,  February  14,  1890." 

The  agreement  referred  to  !n  the  dause 
above  quoted  Is  signed  as  stated  therein,  and 
is  to  the  effect  that,  as  a  part  of  the  settle- 
ment of  the  suit  between  the  parties,  and 
partly  In  con^deratlon  thereof.  Father  Cul- 
kln would  accept  and  receive  the  po-iltlon 
of  priest  of  the  Sterling  parish  and  should 
be  guaranteed  a  salary  of  ^600  pet  year  and 
the  perquisites  usually  going  with  such  a 
position,  that  he  would  be  allowed  to  pre- 
sent hla  accounts  for  payments  of  money 
claimed  to  have  been  personally  made  by 
him  in  and  about  said  church  property  and 
be  compensated  therefor  in  the  manner  usual 
In  cases  of  moneys  so  advanced  by  parish 
priests,  tliat  he  should  have  the  right  to  have 
bis  claim  for  past  salary  adjudicated  by  the 
church  authorities,  and  that  he  should  be 
allowed  $150  for  counsel  fees  in  said  suit. 


On  this  agreement  and  the  modlfled  stipu- 
lation. Father  Culklu  Instituted  the  present 
nctlon  In  the  district  court  of  tbb  city  and 
county  of  Denver  In  April,  1909,  more  than 
19  years  after  their  execution,  to  recover 
from  the  bishop  the  sum  of  517,000,  with  In- 
terest thereon  at  the  rate  of  8  per  cent,  per 
annum  from  the  6th  day  of  March.  1907,  as 
a  l>alance  claimed  to  be  due  him  thereunder, 
and  the  case  was  tried  to  a  Jury  and  re- 
sulted in  a  directed  verdict  In  favor  of  the 
defendant  and  Judgment  against  the  plain- 
tiff for  costs. 

The  agreement  and  modlfled  stipulation 
were  never  filed  In  the  Fremont  county  district 
court,  or  acted  upon  by  the  parties,  and  It 
seems  that  they  were  not  seen  by  the  bishop 
until  some  days  after  their  execution.  He 
contends  herein  that  Father  Malone  was  au- 
thorized only  to  tender  to  Father  Culkln  the 
Sterling  parish,  that  all  other  propoedti<HiB 
contained  in  the  agreement  were  made  sub- 
ject to  bis  approval,  that  the  papers  were 
forwarded  to  him  In  Denver  for  this  pur- 
pose, and  that  he  never  ratified  them  or 
any  part  of  them.  Father  Culkln  testified 
at  the  trial  of  the  Instant  case  that,  soon 
after  he  signed  the  Instruments,  be  called 
upon  the  bishop  at  Denver,  and  that  tbe 
bishop  said  to  him: 

"This  is  the  cootract  that  Z  authorized  Father 
Malone  to  make:  I  will  pay  you  that  contract, 
on  condition  that  you  give  me  an  account  of  the 
money  you  received  guesting." 

To  this  he  testified  he  repUed  that  he  (the 
bishop)  was  defeated  In  Bjome  and  In  the 
civil  courts,  that  what  he  (the  bishop)  de- 
manded was  not  in  the  contract,  and  that 
the  moneys  given  him  his  friends  for  his 
personal  use  the  btshop  was  not  entitled  to. 
He  Informed  the  bishop  that  he  bad  no 
means  whatever  to  pay  his  expenses  to 
Sterling,  and  insisted  that  the  bishop  should 
advance  or  l^d  him  monej'  enough  to  make 
the  trip.  The  bishop  declined  to  do  this. 
The  bishop  h^d  the  stipulation  which  au- 
thorized him  to  dismiss  the  action  in  the  Fre- 
mont county  district  court  at  his  own  cost 
and  repossess  the  church  with  Its  property; 
but  he  ignored  the  same  and  proceeded  with 
the  trial  In  the  usual  way.  The  record 
shows  that  Father  Culkln  also  appeared  at 
the  trial  and  defended  In  the  usual  way, 
and  that  a  Judgment  and  a  decree  were 
therein  rendered  against  him.  Imposing  upon 
him  the  costs  and  i>erpetually  enjoining  hlra 
from  in  any  manner  interfering  or  meddling 
with  the  possession  of  the  church  property. 
If  he  desired  to  use  the  stipulation  and 
agreement  in  the  civil  courts,  he  had  the  le- 
gal right  to  set  them  up  In  a  supplemental 
answer,  and  show  that,  by  an  existing  legal 
contract,  he  was  exonerated  from  being 
mulcted  with  any  of  the  costs  of  the  pro- 
ceedings. He  says,  however,  that  he  ap- 
peared only  to  see  that  nothing  was  done  to 
militate  against  bis  rights  under  tbe  stlpula- 
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don  and  agreement  This  may  be  true.  The 
court  reconls,  however,  show  that  he  partici- 
pated In  the  trial  and  -therein  Ignored  his 
stipulations,  and  that  he  excepted  to  tlie 
entering  of  the  decree  and  was  granted  90 
days  within  which  to  tender  a  bill  of  ex- 
ceptlous. 

Soon  after  the  completion  of  the  trial  In 
the  Fremont  county  district  court,  he  took 
the  modified  stipulation  and  agreement  to 
Rome  mid  presented  them  to  the  ecclesi- 
astical authorities  there,  and  remained  there 
for  a  period  of  14  years  In  an  endeavor  to 
have  his  claims  allowed  by  the  ecclesiastical 
court,  which  finally  rendered  a  dedslou  In 
words  and  figures  as  follows: 

**S.  Congregation  De  Propaganda  Fide, 

"Rome,  May  16,  1895. 
"Protocol  No.  12923. 
"Most  niDstrious  and  Reverend  Lord  : 

"I  infonn  your  Lordship  that  in  the  General 
Meeting  held  on  the  22d  day  of  laat  AprU  the 
Most  Imminent  Fathers  considered  the  question 
between  the  Denver  Curia  and  the  priest  Culkin, 
and  gave  the  following  decisions,  which  were 
confirmed  by  His  Holiness  in  an  audience  on 
the  11th  day  of  the  present  month  of  May, 
namely; 

"  (a)  That  the  legality  of  the  contract  between 
the  pneat  Calkin  and  the  Rev.  Malone  has  not 
been  proven,  nor  is  it  to  be  enforced  (or  put 
into  execution). 

"(b)  That  there  la  no  ground  for  the  damages 
which  the  priest  GulUn  asks  of  the  Bishop  of 
Denver. 

"(c)  That  the  aforesaid  priest  Oulkin  has  no 
right  to  be  reinstated  in  the  parish  ^  Canon 
City. 

"(d)  The  Bishop  of  Denver  is  requested  to  pay 
the  priest  Culkin  an  annuity  of  ^00.00,  which 
he  himself  offered,  on  these  condittons,  however, 
that  the  said  priest  first  submit  to  the  Bishop 
and  seek  another  diocese  far  removed  from  the 
Diocese  of  Denver.  In  the  meantime,  let  him 
know  that  he  has  relapsed  under  the  censures 
from  which  he  has  been  absolved  during  the 
triaL  By  these  decisions  the  questions  must  be 
considered  as  finally  determined,  and  the  Most 
Eminent  Fathers  appended  the  clause  'ne  Bmpli> 
as,'  which  means  that  'the  cause  will  not  be 
heard  again.' 

"M.  Card.  LedochowsU.  Prefect" 

In  1900,  Father  CStilkln  wrote  the  bishop 
an  apology,  to  wit: 

"If  during  this  controversy  I  have  offended 
you,  I'  am  sorry." 

The  bishop  construed  this  as  a  submission 
under  the  dedsion  of  the  ecclesiastical  court, 
and  on  September  19,  1900,  he  wrote  Father 
Culkin,  among  many  other  things,  as  follows: 

"Now,  then,  since  you  profess  fall  submission 
to  the  Holy  See,  I  herewith  relieve  you  from  alt 
censures,  so  you  may  be  allowed  to  sny  mass. 
Bear  in  mind,  however,  that  should  you  ever  re- 
turn to  Denver,  or  any  part  of  this  diocese,  yon 
will  ipso  facto  fall  again  under  censure  and  be 
deprived  of  your  annuity.  •  •  »  j  ^jii 
that  as  soon  as  you  will  inform  me  where  yon 
have  settled  down  to  stay,  I  will  send  yoa  one 
hundred  doUars,  one-half  of  your  annuity  in  ad- 


vance for  six  months,  and  thereafter  regularly 
every  six  months  the  same  amount" 

For  the  subsequent  seven  years,  these  re- 
mittances as  promised  In  the  bishop's  letter 
were  forwarded  to  Father  Culkin  and  re- 
tained by  him,  who  at  times  sent  receipts 
to  the  effect  that  he  accepted  the  payments 
on  the  agreement  herein  sued  upon ;  and  by 
reason  of  such  receipts,  he  now  contends,  for 
the  purpose  of  avoiding  the  statute  of  limi- 
tations, that  these  payments  must  be  con- 
strued as  having  been  mhde  upon  the  agree- 
ment 

[2, 3]  The  circumstances  attending  these 
payments.  In  addition  to  the  statements  con- 
tained In  the  bldiop's  letter,  make  it  nnmls- 
takable  that  every  payment  was  Intended  to 
be  made  on  the  annuity  as  suggested  by  the 
ecclesiastical  court,  and  It  Is  Immaterial  as 
to  what  Father  CTuIkin  may  afterward  have 
said  In  letter  or  receipt  or  by  word  of  mouth, 
If  he  retained  the  payments  that  the  bishop 
affiled  and  Intended  to  be  applied  upon  the 
annuity.  The  general  rule  is  that  a  debtor 
paying  money  to  his  creditor  baa  the  right 
to  direct  how  the  money  shall  be  applied; 
that  Is,  if  he  be  indebted  on  aerate  add 
distinct  accoontfl,  be  may  have  the  money 
applied  on  such  account  or  accounts  as  be 
shall  direct,  and  the  creditor  receiving  the 
money  with  such  directions  Is  bound  to  give 
credit  accordingly.  If  the  debtor  pays  money 
to  his  creditor  without  directions  as  to  its 
application,  tiie  creditor  may  apply  the  same 
to  any  debt  dne  blm  at  the  time  from  such 
debtor.  It  is  not,  however,  always  neces- 
sary that  tbe  debtor  should  expressly  state 
bis  purpose  as  to  the  aK>Ucatlon  of  the  pay^ 
ment;  If  from  the  drcumstances  of  tbe  case, 
his  purpose  may  be  dearly  Implied,  the 
creditor  is  bound  to  regard  it  Thus,  where 
the  creditor  owes  him  on  two  separate  de- 
mands, one  of  which  la  admitted  and  the 
other  disputed,  if  the  debtor  under  such  dr- 
comstances  makes  a  iiayment  to  his  creditor. 
It  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contraiy,  that  tba  payment  is 
made  upon  the  demand  admitted,  rather  than 
upon  the  one  in  dispute  at  the  time  of  mak- 
ing such  payment.  Perot  t.  Cooper,  17  Oola 
80.  86,  28  Pa&  891,  81  Am.  St  Bep^  258,  and 
cases  dted. 

[4]  We  think  that  the  dalm  of  Ote  plaintiff 
in  error  clearly  comes  within  the  statute  at 
limitations,  and  is  therefore  barred,  and 
that  defendant's  motion  for  a  directed  ver- 
dict at  the  dose  of  the  evldenoe  was  prop- 
erly granted.  It  is  Immaterial  whether  the 
cause  asslpied  by  the  trial  conrt  for  direct- 
ing tbe  verdict  is  auffident  in  itsdf,  as  tlie 
result  was  the  prt^ier  one,  and  the  Judg- 
ment is  therefore  affirmed. 

Affirmed. 
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SELEBBOG  et  aL  T.  THOMAS.    (No.  4117.) 
(Court  o<  Appeals  of  Colorado.   April  12,  1915. 
Rehearine  Denied  Jane  14,  1910.) 

1.  Abatbuent  ar d  Bbvital  ^»S3--Subtital 
or  Action— Co  NTBACT  oB  Toet. 

An  action  for  money  bad  and  received, 
tboogh  obtained  tbrough  misrepresentations  by 
the  seller,  and  as  part  payment  on  a  sale  of 
property  that  is  not  completed  .on  account  of 
Mii'h  fraud  on  tbe  part  of  tbe  seller,  survives 
tlie  death  of  tbe  seller,  under  Rev.  St.  1908, 
I  7258. 

TEd.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Cent  Die  H  251,  202;  Dec.  Diff. 
«»53.] 

2.  EXECUTOBS  AND  ADMINISXBATOBS  ^»4S1— 

Acnons  —  District  Coubt  —  Nbcbssxtt  of 

PSEBEnTATION  OF  CLAIM. 

The  district  court  baa  jurisdiction  of  an 
action  against  an  executor  for  money  bad  and 
received  through  fraud  of  decedent,  though  no 
daim  ia  first  presented  against  the  estate. 

tEd.  Note.— For  other  cases,  see  Executors 
snd  Administrators.  Cent.  Dig.  ||  764,  767,  818, 
1864, 1679-1682;  Dec.  Die  «»431.] 

3.  Exectttobs  and  ADUIRIBTBATOBS  «=3»4S1— 
Peesentatioh  of  Ci^ni— Waives. 

Where,  in  an  action  for  money  had  and 
receired,  execotors  are  substituted,  and  they 
uBwer  and  proceed  to  trial  and  judgment,  ob- 
jection to  failure  to  first  present  the  demand 
agaiaat  the  estate  is  waivM. 

[Ed.  Note. — For  other  cases,  aee  Executors 
snd  Administratora,  Cent.  Dijr.  if  764,  767,  819, 
1664, 1679-1682 ;  Dec  Dig.  «=s>431.] 

4.  Cbuna  *=»126— Dubtbioi  Coubtb— Jtjbis- 

DICnOR— STATCnS. 

nwngh  the  act  of  19<0  (Lavs  1903,  pp. 
518-622),  repealed  Gen.  St.  1883,  SS  3617,  3618, 
proTiding  that  creditors  who  may  bring  their 
actions  in  tiie  district  court  and  flu  a  tnuaeript 
of  the  record  of  judgment  entered  in  tbe  county 
court  diall  have  their  judgments  classed  and 
paid  aa  other  demands,  such  repeal  did  not  di- 
mt  district  courts  of  their  constitutional  juris- 
dictiou.  bat  only  repealed  the  statutory  tight 
that  existed  without  statute. 

[Ed.  Note.— For  other  cases,  see  Courts  Cent. 
Dig.  H  82%,  380;  Dee.  Dig.  «=9l2e.] 

5.  Action  «=»27— Conthact  ob  Tort. 

A  complaint  states  a  cause  of  action  ex 
contractu  for  money  lud  and  received,  though 
tbe  allegatioDs  arc  tliat  the  money  was  obtained 
tluough  fraud. 

[Ed.  Note.--For  other  cases,  see  Action,  Cent 
Dig.  H  160-19B;  Dec.  Dig.  «s»2T.] 

8.  WrTNlBSES    *=9l40  —  TBANSACTIORS  WITH 

Decedent— "DiREOT  Intebest." 
That  a  witness  may  be  reliered  from  11a- 
bilitr  himself  by  a  judgment  againit  another 
when  be  is  not  a  party  to  the  sui^  and  ia  not 
testifying  of  bis  own  motion,  does  not  constitute 
•direct  ioterest,"  within  Rev.  St.  1908,  {  7267, 
iclatiag  to  transactions  with  deceased  persons, 
„[Ed.  Notfc— For  other  eases,  see  Wltnenes, 
Cent  Dig.  111(98-618;  Dec.  Dig.  «»14o! 

For  other  definitions,  see  Words  and  Phrases, 
nm  and  Second  Serlea,  Direct  Interest] 

1.  HONET  ReCKIVKD  «=3l7— PLEADING— I BSUBS. 

i'nder  a  count  for  money  had  and  received, 
ul«giiig  DO  specific  facts,  plaintiff  may  ahow 
that  he  put  money  into  a  partnership  on  the 
fnndolent  repreiientatlon  that  the  automobile 
ailing  agency  held  by  defendant  was  good  for 
a  fear,  when  It  was  revocable  en  two  weeb* 
aotice. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived.  Cent  Dig.  |i  64-61,  64-68 ;  Dec.  Dig. 
•=»17.] 


8.  Appeai.  ard  Bbbob  4s»1170— ReTBBSAI/— 
Statutes. 

Under  the  common  count  for  money  had 
and  received,  conceding  that  proof  of  a  fraudu- 
lent transaction  not  specifically  allef  ed  is  a  va- 
riance, it  would  not  be  ground  for  reversal 
under  Laws  1911,  p.  17,  |  20,  forUddiiig  re- 
versal for  technical  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jl  40S2,  4066.  4075,  4008, 
4101,  44S4,  4640-4M5 ;  Dee.  Dig.  «s>1170.] 

9.  MoNBT  RBCBIVXD  «S9l9— Btxdercb— Qcts- 
tion  fob  .Tubt. 

In  an  action  for  money  bad  and  received 
in  that  plaintiff  put  money  into  a  partnership  on 
the  strength  of  a  repmentatlon  that  defendant 
had  an  automobile  selling  agency  good  for  a 
year,  whether  the  representation  was  made,  and 
whptber  if  made  it  waa  waived,  held,  under  the 
evidence,  for  the  jury. 

[Ed.  Note^For  other  eases,  tee  Bfoney  Re- 
ceived. Cent  Dig.  If  78,  74,  TO-fiO;  Dea  Dig. 
«»19.] 

Error  to  District  Conrt,  City  and  County 
of  Denver ;  John  H.  Denlson,  Judge. 

Action  by  Wmiam  H.  Thomas,  Jr.,  against 
E.  M.  Selkregg  and  George  Q.  Pierce,  exec- 
utors. From  a  judgment  for  plaintiff,  de- 
fendants bring  error.  Affirmed  In  part  and 
reversed  in  part 

U  J.  SUA  and  G«orge  S.  Redd,  botti  of 
Doiver,  tvtt  idalDtlfEB  in  enor.  John  T.  Bot- 
tom, of  Denver,  for  defendant  In  error. 

MORGAN,  J.  Thomas  sued  Fbmald  for 
money  bed  and  received,  alleging  that  lie  had 
paid  $3,000  to  him  as  part  payment  for  a 
tbree-fonrttaa  Interest  In  an  antomoblle  busi- 
ness, the  principal  value  of  which  was  a  sell- 
ing ^ency  for  a  certain  antomobUe,  and  that 
the  purchase  conld  not  be  carried  out  on  ac- 
count of  Femald's  failure  and  refusal  to  se- 
cure tbe  continuation  and  transfer  of  such 
agenc7  contract  which  Femald  had  with  the 
manufacturers,  alleging,  also,  that  Femald 
fraudulently  represented  that  such  contract 
of  agency  was  good  for  one  year,  while,  in 
fact,  the  contract  provided  that  It  could  be 
canceled  by  the  manufacturers  on  two  weeks* 
notice.  Femald  died  before  the  trial,  and  bis 
execntors  were  substituted,  and  judgment  on 
a  verdict  for  $1,000  was  entered  against  them, 
the  court  instructing  the  jury  that  the  plain- 
tiff could  not  recover  $2,000  of  the  amount 
claimed.  Plaintiff  brings  error,  and  tbe  de- 
fendants assign  erosa^rrors. 

[1]  Tbe  contention  of  the  plaintlffe  In  er- 
ror that  the  cause  of  action  stated  in  the 
complaint  did  not  survive  tbe  death  of  Fer- 
nald,  and  could  not  be  maintained  against  his 
executors,  is  vrithout  merit,  because  an  ac- 
tion for  money  had  and  received,  although 
obtained  through  fiandul«it  mlsrepreaenta- 
ticms  by  the  seller  and  as  part  paym^it  on 
a  sale  of  pn^rty  that  is  not  completed  on 
account  of  such  fraud  on  the  part  of  tba 
seUw,  sorvlTes  tbe  death  ot  the  seller.  The 
action  la,  nevertheless,  ex  contractu  against 
the  seller  and  his  estate,  which  has  been  en- 


149  P.— 18 


BSS  ssDis  lopto  sad  KBT-NUMBSR  In  aU  Ksy-Munbend  DlsesU  and  Indaus 


Digitized  by 


Google 


274 


149  PACIFIC 


BEPOBTBB 


(Colo. 


rlched  by  the  receipt  of  the  money.  The  ac- 
tion does  not  come  within  that  class  of  ac- 
tions that  do  not  survive.  Section  7258,  Rev. 
St.  1908 :  Beyer  t.  Blolsd^  26  Colo.  App. 

 ,  143  Pac.  385. 

[2-4]  It  Ifl  also  contended  that  the  conrt 
was  without  Jurisdiction  because  the  claim 
was  not  first  presented  to  the  prc^te  court 
for  allowance  against  the  estate.  Tbia  con- 
tention is  without  merit,  because  there  is 
nothing  in  the  present  statute  of  wills,  or 
elsewhere,  that  divests  the  district  courts  of 
their  constitutional  jurisdiction  of  such  mat- 
ter as  the  one  in  controversy;  furthermore, 
the  executors  were  duly  substituted,  and  they 
answered  and  entered  into  the  trial,  and  the 
court  proceeded  to  a  judgment  wttfaont  objec- 
tiim  on  their  part  on  such  ground.  Brown's 
Estate  V.  Stair.  26  Colo.  App.  140,  146.  186 
Pac.  1003.  Although  the  act  of  1803  repealed 
sections  8617  and  3618  of  the  General  Stat 
utes  of  1883.  which  provided  that  "credltora 
who  may  bring  their  actions  in  the  district 
court"  and  file  a  "transcript  of  the  record  of 
judgment  entered"  in  the  county  court  shall 
have  their  judgments  "classed  and  paid  as 
other  demands,"  such  repeal  did  not  divest 
the  district  courts  of  their  constitutional 
jurisdiction,  but  only  repealed  a  statutory 
right  that  existed  without  the  statute.  Tuck- 
er T.  Tucker,  21  Colo.  App.  94,  98.  121  Pac. 
125. 

[6]  It  is  contended  that  the  action,  before 
the  amendment  of  the  complaint,  was  ex  de- 
licto, for  fraud  and  deceit,  and  that  the 
amendment  changed  It  to  an  action  ex  con- 
tractu, but  the  complaint,  even  without  the 
amendment,  la  not  so  construed.  A  complaint 
states  a  cause  of  action  ex  contractu  for 
"money  had  and  received,"  even  though  the 
allegations  are  that  the  money  was  obtained 
through  fraud  and  deceit.  Ryer  v.  Blalsdell, 
supra ;  Jamleson  House  Furn.  Co.  T.  Braln- 
ard,  16  Colo.  App.  509,  66  I'ac  675. 

[S]  It  la  also  contended  that  the  witness 
Clark  was  directly  Interested  in  the  event  of 
the  suit,  and  was  not  a  competent  witness 
because  of  his  Interest  under  section  7267, 
Rev.  St  1908.  It  Is  not  believed  that  the 
witness  was  "directly  Interested,"  within  the 
meaning  of  that  statute.  In  order  that  a 
witness  should  be  barred  from  testifying  un- 
der that  statute,  be  should  be  clearly  within 
the  exception.  40  Cyc.  2260,  2262,  2280.  The 
mere  fact  that  he  might  be  relieved  from  lia- 
bility himself  by  a  judgment  against  another, 
where  he  is  not  a  party  to  the  suit,  and  Is 
not  testifying  of  his  own  motion,  Is  not  suffi- 
cient to  bring  him  within  the  exception  pro- 
vided in  that  statute.  King  Shoe  Co.  v.  Chit- 
tenden, 16  Colo.  App.  441,  60  Pac.  173. 

[7, 13  The  next  contention  is  that  the  Judg- 
ment on  the  verdict  for  $1,000  ought  to  be 
reversed,  for  the  reason  that  such  recovery 
was  perndtted  by  the  court  by  Instnictlfni 
Ko.  2,  fiavolvlng  a  submlaeAon  to  the  Jury  ot 
ft  state  ot  facts  and  drcumstanees  not  alleg- 


ed In  the  complaint  This  instruction  was  to 
the  effect  that  such  transaction  constituted 
a  wrong  perpetrated  upon  the  plaintiff  by 
reason  of  which  Femald  obtained  from  him 
the  $1,000.  It  is  true  the  facts  were  not  spe- 
cifically alleged  In  the  complaint,  but  the 
complaint  states,  that  "on  or  about  October 
29,  1909,  and  November  9, 1909,  Femald  bad 
and  received  the  r8Q>ectlTe  sums  of  $2,000 
and  $1,000  to  the  use  ot  the  said  plaintiff, 
which  the  aalA  Femald  had  always  failed 
and  refused  to  pay."  The  all^tiOtts  were 
sufll<lent  under  which  to  permit  the  testimo- 
ny and  to  Justify  the  instruction.  The  de- 
fendants could  have  required  these  allega- 
tions to  be  made  more  speciQc;  they  were 
made  by  amendment  long  before  the  trial. 
Sven  if  the  variance  were  tecSmlcally  true, 
this  court  oug^t  not  to  reverse  the  Judgment 
fw  such  reason  In  the  ftice  of  the  statute 
which  provides  that  "no  Judgment  shall  be 
reversed  or  affected  by  reason  of  such  error 
or  defect"  Section  20,  p.  17,  Sess.  Laws  1911. 

[>]  Cross-error  Is  assigned,  based  upon  in- 
struction No.  1,  taking  from  the  Jury  the 
right  of  the  plaintUt  to  recover  under  the 
evidence  the  $2,000  bad  and  received  on  Oc^ 
tober  29th  aforesaid.  It  is  concluded  this 
was  error.  The  evidence  tended  to  prove 
that  this  $2,000  was  wrongfully  obtained  and 
witheld.  The  plaintiff's  witness  testified 
that  the  $2,000  was  paid  to  Thomas  by  Fer- 
nald  under  the  belief,  from  the  latter's  rep- 
resentations, that  the  contract  with  the  man- 
ufacturers was  good  for  a  year.  He  then 
testified  that  such  contract  contained  a  pro- 
Tlsion  that  It  could  be  canceled  on  two  weeks' 
notice  by  the  manufacturers.  He  then  tes- 
tified that  Thomas  told  Femald  that  he  was 
ready  to  pay  the  balance  of  the  purchase 
price  if  Femald  would  guarantee  the  contin- 
uation of  said  contract  for  a  year,  and  that 
Fernald  refused  to  do  anything  toward  the 
matter,  and  even  refused  to  write  the  manu- 
facturers about  It  or  permit  Thomas  to  do 
so,  but  there  and  then  stated  to  Thomas  that, 
"You  can  clcKe  the  deal  up  now  or  not  at 
all,"  and  then  put  on  his  hat  and  walked 
out,  telling  the  witness  to  get  the  $1,000  back 
from  Thomas  which  the  witness  had  put  up 
on  the  deal.  These  facts  made  out  a  plain 
prima  facie  case,  and  the  lower  court  might 
be  directed,  as  requested  by  the  plaintiff,  to 
enter  Judgment  for  the  $2,000  also,  were  It 
not  for  the  testimony  of  Mr.  White,  which 
ought  to  be  made  less  obscure,  but  which  in- 
dicated a  waiver  by  Thomas  of  Fernald's 
mlsrepresentatlmis,  and  for  some  farther 
conflict  in  the  evidence  arising  from  the  tes- 
timony of  Mr.  Stark  and  Mr.  Thomas  con- 
cerning the  issue  as  to  whose  fault  it  was 
that  the  contract  of  purchase  was  not  car- 
ried out  This  court  is  not  disposed  to  di- 
rect a  lower  court  to  enter  a  Judgment  when 
there  ta  any  conflict  In  the  evldoiee  tliat 
might  be  submitted  to  a  Jury. 

For  the  reasons  givwi,  the  Judgmoit  wIU 
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ti<Hi  or  plaintiff  doM  not  reqtdre  Uw  aid  of  mdi 
transaction  to  establiBh  his  case. 

[Ed.  Note.— For  other  cases,  see  ActUm.  Gent. 
Diff-  II  17-24;  Dec.  Dig.  «s»4.] 

6.  CoNTBACre  «=;140—VALiiDrr— Contracts 
AGAINST  Public  Polict. 

Where  the  secretarr  of  state  entered  into 
an  Illegal  agreonent  with  certain  pnUiBhen  for 
the  publication  of  constitutional  amendments, 
and  such  publishers  contracted  between  them- 
selves for  the  fumisbiog  of  printed  sheets  con- 
taining such  amendments,  the, contract  was  not 
void  as  against  public  policy ;'  it  not  being  in- 
separably connected  wtth  the  lU^al  agreement. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  »  71^-721;  Dec  Dig.  «=»140.] 

Error  to  District  Court,  Conejos  County; 
A.  Watson  HcHendrle,  Judge. 

Action  by  Cllftoa  H.  Wilder  against  Alex- 
ander Qlirer.  1H»n  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  B»- 
versed,  with  directions. 

Goudy,  Twitchell  &  Bnrkhart,  of  Denver, 
for  plalntlfF  In  error.  J.  D.  Pllcher,  of  Ala- 
mosa, and  Jesse  Stephenson,  of  Monte  Vista, 
for  defendant  in  error. 


be  offlrmed  as  to  tbe  $1,000.  and  the  case 
reversed  and  remanded  for  further  proceed- 
ings as  to  the  ^000  in  accordance  with  this 
opinion. 

Judgm^  affirmed  In  part  ind  reversed  In 
part. 


OUVEB  T.  WILPSR.    (No.  4170.) 

(Court  of  Appeals  of  Coloradow  May  10,  1010. 
Rdiearing  Denied  June  14,  1915.) 

1.  CORTBACTS  ^9108  —  YiXZDirr  —  PUBUO 

POUCT. 

All  contracts  In  contraTentton  of  public 
policy  are  void. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent.  Dig.  B  498-608,  605,  607-511;  Dec.  Dig. 
^108.] 

2.  COHTRAOTS  «=»10S  —  VaUDITT  —  •'PUBOO 

PoLicr." 

In  the  alwence  ot  statute,  that  a  contract 
be  void  as  against  public  policy  It  must  have  a 
tendency  to  Injure  the  public,  be  against  tbe 
public  good,  or  be  inconsistent  with  sound  pol- 
icy and  good  morals  as  to  the  consideration  or 
tbing  to  be  done,  "public  policy"  being  that 
rule  of  law  which  declares  that  no  one  can  law- 
fully do  that  which  tends  to  injure  the  public 
or  is  detrimental  to  the  public  good, 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  11 4aS-«08,  606,  &07-6U ;  Dee.  Dig. 
€=106. 

For  other  definitions,  see  Words  and  Phrasea, 
Firat  and  Second  Series,  Public  Policy.] 

3.  ConiucxB  ftsslOS  —  Vaudxtt  —  Paauo 

PouoT. 

In  determining  whether  a  given  contract 
contravenes  public  policy,  the  test  is  whether  its 
tendency  is  evil,  rather  than  whether  the  acts 
performed  or  contemplated  are  such. 
^[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  498-603,  SOS,  607-611 ;  Dec.  Dig. 

«=»ioar 

4.  States  ^=»100— Contbactb  aoainst  Pub- 
lic PoocT— Legal  Publications. 

Const,  art  18,  |  2  provides  that  the  secre- 
taiy  of  state  shall  cause  proposed  amendments 
to  the  Constitution  to  be  published  in  not  more 
than  one  newspaper  in  each  county.  Gen.  St 
1883,  f  1423  (Rev.  St.  1908,  S  S934 ;  Mills'  Ann. 
'  ijt  1912,  f  4488)  fixes  the  maximum  fees  to 
be  paid  tor  legal  advertisements  and  authorizes 
public  oSicials  to  agree  to  pay  therefor  prices 
not  exceeding  certain  rates.  Hev.  St.  1908,  S 
3&3S  (Mills*  Ann.  St.  1912,  S  4489)  defines  le- 
cal  advertisements  and  provides  that  any  cod- 
tiact  for  payment  therefor  at  a  lesser  sum  than 
provided  In  section  1423  shall  be  valid.  The 
secretary  of  state  made  an  agreement  with  three 
newspaper  publishers  for  the  publication  of  cer- 
ttin  ctmstitntioual  araoidments.    One  of  such 

KUisbers  was  to  be  paid  the  maximum  fee  al- 
rable  therefor  which  he  was  to  divide  in  equal 
parts  with  the  other  two  for  tbe  purpose  of  se- 
curing their  support  for  the  political  party  to 
which  the  secretary  of  state  belonged  at  the  next 
electioik.  Held  that  such  agreement  was  void  aa 
■Cainst  public  policy  and  unenforceable  as  be- 
tw»n  the  publishers  In  an  action  by  one  to  re- 
cover his  share  thereunder. 
JBd.  Note.— For  otlier  cases,  see  States,  Gent 
Dig.  i  97  ;  Dea  Dig.  «»10a] 

5.  AcTiow  «=»4— Illegal  TRAirsAcnoi?. 

Where  a  cause  of  action  appears  to  arise  ex 
tsrpi  causa  it  will  not  be  enforced  although  the 
iMDidaint  does  not  disclose  an  illegal  transac- 


«SiPor  ether 


KING,  J.  The  complaint  contains  three 
counts,  or  causes  of  action.  The  first  alleges 
that  at  the  special  instance  and  request  of 
Oliver  (plalntiCr  In  error,  defendant  below) 
plaintiff  printed  3,500  copies  of  certain  pro- 
posed Constitutional  Amendments  and  Re- 
ferred Laws,  for  which  the  defendant  prom-  - 
Ised  to  pay  plaintiff  $101;  the  second  alleges 
that  plaintiff  was  tlie  general  manager  of  tbe 
Alamosa  Courier,  a  weekly  newspaper  pub- 
lished at  Alamosa,  Conejos  county,  and  that 
in  October  and  November,  1912,  at  the  spe- 
cial instance  and  request  of  defendant,  plain- 
tiff published  In  said  aewspaper  certain  legal 
advertisements  known  as  Coiistitntioual 
Amendments  and  Referred  Laws,  for  which 
publication  defendant  promised  to  pay  plain- 
tiff $557.17;  the  third  alleges  that  the  La 
Jara  Chronicle  was  a  weekly  newspaper  pub- 
lished at  La  Jara,  Conejos  county,  by  Erl 
Bigelow,  and  that  Bigelow,  at  defendant's 
special  instance  and  request,  published  in 
said  newspaper  the  aforesnld  Constitutional 
Amendments  and  Referred  Laws,  for  which 
the  defendant  agreed  to  pay  Bigelow  $557.17, 
and  Bigelow  assigned  his  claim  to  plaintiff. 
For  answer  defendant  pleaded  a  general  de- 
nial, and  that  the  contracts  sued  on,  If  made, 
were  contrary  to  public  policy,  and  therefore 
Illegal  and  void,  for  reasons  which  will  be- 
stated  In  connection  with  the  proot  The 
cause  was  tried  to  a  jury,  end  the  court  ' 
seems  to  have  decided  the  affirmative  defense 
adversely  to  the  defendant,  and  si^mltted  to 
the  jury  only  the  question  as  to  whether  or 
not  Oliver  had  agreed  to  pay  Wilder  and 
Bigelow  for  publication  of  the  matter  in  their 
papers,  and  to  pay  Wilder  for  printing  the 
aforesaid  copies.  Upon  that  issue  the  Jury 
found  for  plalnUff  in  the  sum  of  $1,215.34. 

In  1912  James  B.  Pearce  was  secretary 
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state,  and  as  audi  waa  cbarged  with  the  Antj 
and  rested  with  tlie  authority  to  contract  for 
the  publication  of  Initiated  and  referred  bills 
and  constitutional  amendments  to  be  submit- 
ted at  the  general  election  to  be  beld  in  No- 
vember. Concerning  initiated  and  referred 
measures,  the  Clonatltntlon  proTldes  that: 

"The  tvxt  of  aU  meaanres  to  be  submitted 
shall  be  pnbllahed  as  oonstitutlinial  amendments 
are  published.'*  Section  1,  art  S,  as  amended 
in  1910. 

Section  2,  art  19,  in  relation  to  proposed 
amendments  to  the  Constitution,  provides 
that: 

"The  secretary  of  state  shall  also  cause  the 
said  amendment  or  amendments  to  be  published 
In  fuU  in  not  more  than  one  newspaper  of  gen- 
eral circulation  in  each  county,  for  four  succea- 
aive  weeks  previous  to  the  next  general  election 
for  members  of  the  General  Assembly."  (Ital- 
ica  ours.) 

Section  1423,  Gen.  Stats,  (section  3934,  B. 
8. 1908;  section  44S8.  M.  A.  S.  1912)  fixes  the 
maximum  fees  that  may  be  paid  for  legal  ad- 
vertisements. It  further  provides  that: 

"Any  public  or  municipal  officer  or  board  cre- 
ated *  *  *  or  existing  under  the  laws  of 
this  state  that  has  now,  or  may  hereafter  be  au- 
thorized by.  law  to  enter  Into  contracts  for  the 
pubUcation  of  legal  advertisements,  is  hereby 
authorized,  subject  to  other  limitations  on  said 
authority,  now  imposed  b^  law,  to  agree  to  pay 
therefor  prices  not  esceeimg  taid  rate$."  (Ital- 
ics ours.) 

Section  4489,  M.  A.  8.  1012  (section  3935, 
R.  S.  1908)  defines  legal  advertisements,  and 
contains  the  following  proviso: 

"Provided,  however,  that  any  contract  provid- 
ing for  payment  for  such  notice  at  a  lesser  sum 
than  Is  provided  in  said  act  1423  shall  be  vaUd." 

Acting  preanmablj  vnder  the  aatborltr  of 
the  foregoing  constituttcmal  and  statutory 
provisions,  Mr.  Pearce,  then  a  candidate  on 
the  Democratic  ticket  for  re-election,  sent  a 
drCDlar  letter  to  the  Donocratic  newspapers 
of  the  state,  reading  as  follows: 

"Dear  Sir:  The  law  governing  the  pabllcation 
of  constitutional  amendments  requires  that  such 
publication  shall  be  made  under  and  by  authori- 
ty of  the  secretary  of  state.  The  time  for  pub- 
hcation  is  dose  at  hand  and  I  am  anxious, 
where  two  or  more  Democratic  newspapers  are 
printed  in  one  county,  that  the  owners  of  those 
newspapers  should  agree  on  the  particular  news- 
paper which  shall  print  the  amendments.  I  am 
also  desirous  that  there  sball  be  no  mlsunder- 
Btandlng  whatever  over  those  agreemeots  and 
that  the  newspapers  which  BhalTbe  parties  to 
them  Bliall  give  loyal  and  unstinted  support  to 
every  nominee  on  the  Democratic  ticket— na- 
tional, state  and  county. 

"In  furtherance  of  tbis  general  undentandlntr, 
I  would  appreciate  your  presence  in  my  office 
at  your  first  conveoience,  not  later  than  ten 
days  after  next  Monday,  September  16,  when  I 
wUl  go  more  Into  detail  with  you. 

"BUthfnlly  yours,       James  B.  Peaice." 

Defendant  herein  (Mr.  Oliver)  received  one 
of  these  letters  and  went  to  the  ofQce  of  the 
secretary  of  state  and  made  an  arrangement 
with  him  whereby  It  was  understood  that 
Oliver  was  to  be  awarded  the  contract  for 
Budi  publications  In  his  newspaper  at  the 
maximum  rate,  and  that  Oliver  was  to  pay 
the      Jara  Chronltde  25  per  cent  of  said 


contract  price.  A  flew  mfnates  after  Oliver 
left  the  office  with  that  un^rstandlng. 
Pearoe  wrote  and  cauaed  to  be  deUvered  to 
Oliver  at  Denver  tbe  following  letter: 

"A.  Oliver,  Denver^Dear  Sir:  Everything  olE, 
must  make  new  arrangement  for  benefit  of  party 
in  your  county  relative  to  prhiting. 

"Get  Bigelow,  Wilder  and  yourself  come  to 
office  in  morning. 

"Tours,  ,     James  B.  Pearce." 

Oliver  was  owner  and  publisher  of  the 
Alamosa  Independent,  a  Democratic  news- 
paper having  a  circulation  of  about  600  or 
700.  Bigelow*s  paper,  also  Democratic,  had  a 
drcnlatlon  of  perhaps  1,200  or  1,400.  Wilder 
was  not  a  Democrat,  and  his  paper  was  not 
Democratic,  but  he  and  Pearce  were  friends. 
His  paper  had  a  circulation  (tf  approximately 
2,500.  In  compliance  with  the  letter  last 
quoted,  Bigelow,  Wilder,  and  Oliver  met  with 
Pearce  at  bis  office  September  24th,  the  next 
morning  after  the  letter  was  written.  As  the 
result  of  the  conversation  that  then  and  there 
took  place,  the  parties  thoroughly  understood 
that  the  publisher  to  whom  the  contract 
should  be  awarded  must  agree  to  divide  the 
contract  price  with  the  other  two,  and,  ac- 
cording to  the  testimony  of  Pearce,  his  depa- 
ty,  Dillon,  Wilder,  and  Bigelow,  an  oral 
agreement  was  there  made  by  which  Oliver 
was  to  be  awarded  the  contract  at  the  max- 
imum price  which  he  was  to  divide  with 
Wilder  and  Bigelow.  Although  by  his  an- 
swer Oliver  denied  that  he  made  the  agree- 
ment for,  or  assented  to,  sach  division,  and 
the  plaintiff  by  his  reply  admitted  that  Oliver 
did  not  so  consent  nevertheless  In  proving 
plaintiff's  case,  Pearce  and  others  testified 
that  Pearce  Insisted  that  such  an  agreement 
be  made  by  and  between  the  three  publish- 
ers ;  that  Wilder  said  one-third  would  be  sat- 
isfactory to  him ;  Bigelow  said  the  same ; 
and  that  Oliver  consented  ttaereta  Several 
witnesses  testified  that  DlUon  was  called  In 
to  talie  a  note  of  the  understanding,  that  he 
had  bad  it  typewritten  and  had  read  it  to 
Wilder,  Bigelow,  and  Oliver  in  the  presence 
of  the  secretary  of  state,  and  that  all  threft 
had  agreed  thereto.  That  agreement  provid- 
ed that  Oliver  should  be  awarded  the  con- 
tract at  the  maximum  price,  and  that  he 
should  divide  with  the  other  two,  giving  each 
of  them  one-third.  Pursuant  to  that  arrange- 
ment, a  written  contract  was  made  on  Oc- 
tober 1st  between  Pearce  and  Oliver,  which 
specified  the  items  necessary  to  be  published, 
and  that  Oliver  would  publish  the  same  in 
four  successive  issues  of  the  Alamosa  Inde- 
pendent Journal,  In  accordance  with  section 
1423  aforesaid. 

Another  matter  was  discussed  at  the  office 
of  the  secretary  of  state,  which  is  the  founda- 
tion for  the  first  cause  of  action.  Wilder  of- 
fered to  print  the  sheets  containing  the  mat^ 
ter  for  publication  for  the  three  newspapers, 
and  agreed  to  furnish  them  at  as  low  a  price 
as  they  could  be  obtained  elsewhere.  He 
claimed  that  Oliver  assented  thereto.  In  ac- 
cordance with  that  uoderatandlog  Wilder 
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printed  the  dweta;  bat  011t«  refused  to  take 
Oum.  The  WMtun  Newipaper  Tjnlon  for- 
Blsbed  the  oecesBaiy  ivlnted  metter  to  Oliver 
for  $09.43.  It  made  a  price  to  Blgelow  of 
968.75  for  his  paper.  WiMer  diarged  9116 
ftar  piliAlng  the  entire  publication,  but  de- 
dnt-ted  $1S  for  presswork  made  unnecessary 
tv  OllTer's  refusal  to  take  the  copies  for  his 
paper,  and  sued  for  the  balance.  $101.  The 
actual  cost  of  Uie  legal  pnbllcatlon  was  less 
than  ?75.  The  anurant  contracted  for  by  the 
secretary  of  state  and  paid  to  Oliver  was 
$1,782.87,  the  maxininm  fee  allowed  by  law. 
Oliver  repudiated  the  oral  agreement,  for 
which  reason  the  secretary  of  state  withheld 
the  contract  price  for  a  time,  bat  finally  paid 
it  to  OUver. 

[1]  1.  All  contracts  In  contravention  of 
public  policy  are  void.  The  principal  conten- 
tloD  made  by  defendant  in  the  trial  court  and 
relied  on  In  this  court  ia  that  the  contracts 
cued  on  are  contrary  to  public  policy.  Ko 
ether  qnestton  requires  more  than  a  paastog 
notIc& 

[2]  It  seems  strange  that  there  is  not  to 
be  found  any  express  legislative  inhibition 
against  agreemrats  of  this  kind,  whereby  the 
public  policy  of  the  state  in  that  respect  Is 
declared.  In  the  absence  of  such  legislation, 
the  court,  to  declare  a  particular  agreement 
TMd  on  the  ground  that  it  is  opposed  to  pub- 
lic policy,  must  find  that  such  contract  has 
a  t^dency  to  injure  the  public,  is  against  the 
pnbllc  good,  or  inconsistent  with  sound  policy 
and  good  morals,  as  to  the  consideration  or 
thing  to  be  done.  But  If,  by  well-settled  Ju- 
dicial precedent,  it  has  been  determined  that 
certain  contracts  tend  to  Injure  the  public,  or 
that  they  are  Inconsistent  with  sound  moral- 
ity, the  law  thus  declared  Is  equal  In  force 
and  effect  to  a  statute,  and  the  court  should 
follow  It  It  Is  an  undoubted  principle  of  the 
cMnmon  law  that  the  court  will  not  lend  Its 
aid  to  enforce  a  contract  to  do  anything 
which  tends  to  corrupt  or  contaminate,  by  Im- 
proper or  Ednister  influence,  the  integrity  of 
our  Bodal  and  political  Institutions.  Our  own 
Sopreme  Court  has  defined  public  policy,  with 
respect  to  the  administration  of  the  law,  as: 

'That  role  of  law  which  declarei  that  no  one 
<u  lawfully  do  that  which  tends  to  injure  the 
pnblic,  or  »  detrimental  to  the  DUbllc  good." 
RuGseil  V.  Courlec  P.  &  P.  Co..  48  Volo.  S21.  9S 

Public  oflBcerg  In  discharging  their  official 
duties  should  act  solely  from  high  considera- 
tioQs  of  the  public  welfare,  and  a  desire  to 
faithfully  and  honestly  perform  sn<A  duties ; 
bence  whether  the  officer  acting  Is  an  ex- 
WQtlve,  legislative,  or  judicial  officer,  the 
eoarts  condemn  every  agreement  and  act 
the  tendency  or  object  of  which  Is  to  snlly 
the  purity  or  mislead  the  Judgment  <rf  those 
to  whom  the  high  trust  Is  confided,  or  to  snb- 
Jtltnte  for  considerations  of  pnbllc  duty  and 
Welfare  oonslderations  based  on  the  moral 
weakness,  personal  obligations,  or  cupidity 
«( tbe  <Acer,  or  his  desire  for  re-electloi,  or 
npport  for  arane  polltleal  party.  Maffttm, 


Public  Ofilcera,  1  8ff9;  "Cool  Co.  t.  Norrla^ 
2  WaU.  40,  17  L.  Ed.  868  ;  0  Cya  486. 

[t,  4]  In  determining  whether  a  given  con- 
tract contravenes  public  policy,  the  test  Is 
not  always  nor  necessarily  what  acts  the 
parties  performed  or  contemplated.  In  order 
to  fulfill  their  agreement,  or  its  acbjal  re- 
sult, but  rather  whether  its  tendency  la  evlL 
Russell  T.  courier  P.  &  P.  Ca,  supra,  page 
326;  Wood  V.  Casserlelgb,  80  Colo.  287,  71 
Pae.  360,  97  Am.  St  Rep.  138;  Tool  Co.  v. 
Norris,  supra;  McMullen  v.  Hoffman,  174 
U.  S.  638.  18  Sup.  Ct  839,  43  L.  Ed.  1117 ; 
Richardson  v.  Crandall,  48  X.  T.  348;  Atche- 
son  V.  Mallon,  43  N.  T.  147,  3  Am.  Rep.  678. 
Among  the  contracts  generally  denounced  as 
against  public  policy  are  those  which  con- 
template the  uae  of  improper  or  sinister  In- 
fluences to  procure  contracts  from  the  gov- 
emment  or  heads  of  departments  of  the  gov- 
ernment, for  furnishing  supplies  to,  or  for 
the  performance  of  other  services  for,  the 
public.  Greenhood,  Public  Policy,  page  363: 
Mechem,  Public  Officers,  S  362;  Marshall 
v.  B.  &  0.  R.  R.  Co.,  16  How.  814,  14  L. 
Ed.  053 ;  Pendleton  v.  Asbury,  104  Mo.  App. 
723,  78  8.  W.  651,  and  cases  heretofore  dted. 
In  Tool  Company  v.  Norris.  2  Wall,  page  45, 
17  L.  Ed.  868,  the  court  announced,  as  a 
general  principle  of  the  law,  that: 

"AU  contracts  for  supplies  should  be 
made  with  those,  and  with  those  only, 
who  vrill  execute  them  most  filthfnlly, 
and  at  tbe  least  expense  to  the  govern- 
ment  Considerations  as  to  the  most  efficient 
and  economical  mode  of  meeting  the  public 
wants  should  alone  control,  in  this  respect,  the 
action  ot  every  department  of  the  government 
No  other  consideration  can  lawfully  enter  into 
the  transaction,  so  far  as  the  government  is  con- 
corned.  Such  is  the  rule  of  public  policy;  and 
whatever  tends  to  Introduce  any  other  elements 
into  the  transaction  is  against  public  policy. 
That  agreements,  like  tbe  one  under  consider- 
ation, nave  this  tendency  is  manifest  They 
tend  to  Introdnce  personal  solicitation,  and  per- 
sonal influence,  as  elements  in  the  procure- 
ment of  contracts,  and  thus  directly  lead  to 
inefficiency  In  the  public  service,  and  to  unnec- 
essary expenditures  of  the  public  funds." 

It  la  also  there  h^  that  all  such  agree- 
ments— 

"are  void  as  against  public  policy,  without  refer- 
ence to  tbe  question  whether  improper  means 
are  contemplated  or  used  in  their  execution." 

No  language  at  our  command  can  more 
fitly  express  ,  the  duty  of  public  officials,  or 
the  tendency  of  the  contract  under  coi^d- 
eratlon  in  the  instant  case,  than  the  fore- 
going excerpt  from  the  opinion  of  Mr.  Justice 
Field.  Such  being  the  principle  of  public 
policy  as  sanctioned  by  the  common  law  and 
expounded  by  the  ablest  Jurists,  our  conclu- 
sion is  that  the  agreement  upon  which  the 
second  and  third  causes  of  action  are  based 
belong  to  tttat  class  of  contracts  the  tend- 
ency of  which  is  evil  and  which  the  courts 
will  not  enforce. 

2.  But  the  conceptiMk  we  entertain  of  oar 
duty  to  the  public  will  not  permit  ns  to  rest 
our  ccmduedons  solely  on  the  ground  that  the 
contract  la  oas  (tf  evil  tendency.  It  is  ia  It- 
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•df  palpably  rldoofl  and  corrnpt  In  amcep- 
tlon,  consideration,  and  purpose,  and  necea- 
BarOy  baneful  In  effect  Indeed  It  la  Impoa- 
tdble  to  accurately  predict  the  Tldona  resiiltB 
to  be  appr^ended  as  the  natural  effect  of 
sndi  an  agreonent.  The  letter  of  the  aecr»> 
tary  of  state  which  we  have  quoted,  supple- 
mented by  as  mach  oC  the  evidence  as  la  nec- 
essary to  make  the  meaning  of  the  letter 
plain,  exposes  beyond  doubt  the)  unlawful 
purpose  of  the  agreements  solicited  by  the 
letter,  and  the  influence  or  considerations, 
and  if  necessary  coercion  to  be  used  in  ef- 
fectuating that  purpose.  The  letter  impress- 
es upon  the  recipient  the  fact  that  the  sec- 
retary of  state  controls  the  publication  and 
lets  the  contract  therefor,  but  that  in  coun- 
ties where  two  or  more  Democratic  papers 
are  published  he  is  anxious  that  the  owners 
thereof  agree  upon  one  paper  to  which  the 
contract  shall  be  awarded  os  required  by 
law,  thereby  delegating  to  the  newspaper 
owners  the  exercise  of  the  discretion  in  selec- 
tion which  the  law  Intrusts  to  him  alone. 

In  exchange  for  this  substitution  of  news- 
paper-owners agreement  in  place  of  the  ex- 
ercise of  his  own  discretion  In  the  selec- 
tion, Mr.  Pearce  exacts  of  the  newspapers  be- 
coming parties  thereto  "loyal  and  unstinted 
support  to  every  nominee  on  the  Democratic 
ticket,  national,  state  and  county."  As  the 
law  stands  only  one  newspaper  in  each  coun- 
ty can  be  awarded  a  contract  and  paid  a  con- 
tract price,  and  it  does  not  appear  from  the 
letter  what  consideration  the  other  newspa- 
pers were  to  be  olTered  as  an  Inducement  tor 
such  an  agreement,  but  that  feature  was  left 
for  determination  at  the  conference  in  Sec- 
retary Pearce'a  office  to  which  his  letter  In- 
vited them  "in  fuilherance  of  this  general 
understanding."  AVhen  they  have  so  met, 
they  are  told,  as  a  condition  precedent  to  a 
selection  of  one  newspaper,  to  which  the  con- 
tract  shall  be  awarded,  that  there  must  be 
an  agreement  between  the  several  parties  in- 
terested as  to  a  division  among  themselves  of 
the  fees  which  shall  be  paid  to  the  one  receiv- 
ing the  contract,  in  consideration  of  which 
the  fee  to  be  so  paid  shall  be  the  maximum 
allowed  by  statute.  In  the  instant  case, 
when  these  conditions,  considerations,  and 
exactions  were  made  known  and  consented 
to,  the  practical  effect  of  the  contract  enter- 
ed  Into  was  that  Oliver  agreed  to  perform  all 
the  services  reoalred  by  the  Constitution  and 
the  law,  that  is  to  say,  to  pnblldi  the  Initi- 
ated and  referred  laws  and  constitntlonal 
amendments  for  four  successive  weeks,  for 
one-third  the  maximum  fee  allowed 
by  law,  and  that  the  remahilug  two-thirds  of 
said  Bum,  to  wit,  $1,188^,  should  be  paid 
to  Wilder,  and  Bigelow,  osten^bly  for  mak- 
ing publications  which  the  law  neither  di- 
rected nor  permitted  to  be  made  at  the  ex- 
pense of  the  state,  but  actually,  In  consldera- 
tlwi  ot  Qie  agreement  to  support  certain  can- 
didates, including  Mr.  Pearce.  The  fact  that 


the  entire  snm  fixed  was  to  be  flrtt  paid  te 

Oliver,  and  that  be  was  to  deliver  two-tMrds 
thereof  to  the  ofhera,  does  not  make  the  con- 
tract leas  vicions.  It  was  hot  a  palpable 
subterfn^  which  In  eOect  evaded  ttie  law 
whUe  it  appeared  to  comidy  therewlQi,  and 
we  believe  it  was  entned  Into  with  ttiat  pnr- 
pose.  We  look  to  the  substance  of  the  entire 
transaction,  and  not  to  tlie  emptj  form  of  the 
later  written  agreemont.  No  Judicial  prece- 
dent cited  affords  an  exact  parallel  to  the 
circumstances  here  disclosed.  Usually  the 
employment,  contract,  or  combination  de> 
nounced  has  been  made  by  outsiders,  to  in- 
Suence,  control,  or  affect  the  actions  of  the 
public  official,  without  his  knowledge  of  the 
intention  or  of  the  means  need  to  secure  of- 
ficial favor,  while  here  the  official  offered  the 
corrupt  inducem'ent,  to.  which  the  plaintiff 
and  defendant  lent  willing  earb. 

No  attempt  was  made  by  the  aecretary  of 
state  to  secure  the  publication  at  a  price  less 
than  the  maximum,  as  he  is  clearly  author- 
ized to  do  under  the  provisions  of  section 
1423,  aforesaid,  although  he  admits  that  such 
contract  price  was  known  to  be  excessive; 
It  was,  to  use  liis  own  words,  "what  we  call 
'velvet' " ;  and  he  admits  that  the  practical 
effect  of  the  contract  he  made  was  to  secure 
the  legal  publication  by  Oliver,  In  Conejos 
county,  for  one-third  the  maximum  rate;  that 
in  some  of  the  counties  of  the  state  it  only 
cost  one-fifth  of  the  maximum  rate ;  that  it 
was  a  matter  of  common  knowledge  that  the 
publication  could  be  made  for  much  less  than 
the  legal  rate;  that  the  condition  shown  to 
exist  in  Conejos  county  prevailed  in  every 
one  of  the  62  counties  of  the  state;  and  that 
"each  county  had  one  man  that  had  the  con- 
tract, and  then  the  newspapers  got  together 
amongst  themselves  and  arranged  the  divi- 
sion." 

The  true  construction  of  the  above-men- 
tioned constitutional  and  legislative  provi- 
sions contemplates  that  the  publication  of 
such  measures  shall  t>e  obtained  at  a  reason- 
able cost  to  the  people,  and  any  flagrant  de- 
parture from  that  construction  Is  in  viola- 
tion of  a  sound  public  policy.  Whatever  the 
statute  permite  a  public  officer  to  do,  mani- 
festly in  the  interest  of  the  public,  it  is  his 
duty  to  perform.  Therefore  public  ofllcers, 
who  fall,  or  refuse,  under  these  publication 
acts  to  make  an  honest  effort  to  secure  for 
the  people  as  good  terms  as  they  would  en- 
deavor to  secure  for  themselves  if  they  per- 
sonally bad  to  make  the  payment,  fall  short 
to  the  extent  of  carrying  out  the  ^rlt  of  the 
law,  and  the  abuse  of  these  provisions  in  any 
mannw  whidi  tends  to  Increase  the  reason- 
able and  necessary  cost  for  the  work  to  be 
done  la  detrimental  to  f^e  public,  and  con- 
trary to  public  pidlcy.  Whoever  Joins  in  any 
ba^cain  or  arnmgement  which  prevents,  or 
has  a  tendency  to  prevrait,  the  public  from 
obtaining  sudi  publication  at  a  reaaoiiable 
oost  diould  not  receive  the  countenance  of 
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the  coartB,  oot  their  aid  In  coll«ctliig  an; 
money  so  contncted  tor. 

In  tbe  face  of  tbe  letters  and  the  evidence, 
tbe  purpose,  nature,  effect,  and  size  of  the 
graft  Is  uanlfest,  and  amounts  in  the  aggre- 
gate to  approximately  $75,000  In  excess  of 
the  amount  necessary  to  be  paid  to  procure 
the  paUlcation  tbrougbout  the  state.  In  the 
mode  and  for  the  time  required  by  the  Consti- 
tution. In  addition  to  tbe  extravagant  and 
unlawful  expenditure  of  the  public  funds, 
disclosed  by  the  evidence.  It  Is  obrlous  that 
the  natural  result  and  the  desired  purpose 
of  the  agreement  was  to  direct  and  control 
the  political  policy  of  the  public  press.  If 
the  press  niay  be  debauched  by  such  means, 
then  indeed  may  we  regard  our  social  and 
political  institutions  in  jeopardy  at  the  hands 
of  Its  l^ally  constituted  guardians. 

[B]  3.  Counsel  for  defendant  In  error  Invoke 
the  benefit  of  a  rule,  sometimes  announced, 
to  the  effect  that  If  the  plaintliTB  complaint 
does  not  disclose  an  illegal  transaction,  or  if 
the  plaintiff  does  not  require  the  aid  of  such 
a  transaction  to  establish  his  case,  then  the 
defendant  cannot  allege  and  reily  upon  an  Ille- 
gal or  invalid  consideration  or  agreement  to 
which  he  was  a  party.  A  sufficient  answer  to 
this  contentlpn  Is  that  the  plaintiff  was  un- 
able to  establish  hU  case  without  disclosing 
that  it  was  founded  on  a  consideration  and 
agreement  contrary  to  public  policy.  More- 
over, the  rule  Invoked  has  been  repudiated 
by  tbe  courts  of  this  state,  and  Is  not  the  law 
In  this  Jurisdiction.  Branham  v.  Stallings,  21 
Colo.  211,  40  Pac  396,  62  Am.  St.  Bep.  213 ; 
McConnell  v.  Schultz,  23  Colo.  App.  194,  199, 
128  Pac.  87« :  Abemathy  v.  Wright,  148  Pac. 
277  (AprU  12,  1915) ;  In  all  of  which  the  role 
ii  announced  that  If,  from  the  plaintiff's  own 
statins  or  otherwise,  the  cause  of  action  ap- 
pears to  arise  ei  turpi  cansa,  the  court  will 
render  no  assistance.  In  Coppell  v.  Hall,  7 
Wall.  542,  558,  19  U  Bd.  244,  the  court  said: 

•TlTieiiever  the  illegality  appears,  whether  the 
evidence  comes  from  one  si^  or  Uie  other,  the 
dudosQre  is  fatal  to  the  case." 

4.  The  application  of  tbe  rule  in  thia  case 
is  in  no  resi)ect  for  the  protection  of  the  de- 
fendant, but  solely  for  the  protection  of  the 
pnbllc.  The  defendant  and  the  plaintiff  are 
la  pari  delicto.  The  court  regrets  Its  inabll* 
ity  in  this  action  to  require  defendant  to  re- 
torn  to  the  treasury  of  the  state  the  entire 
snm  he  received  under  tbe  illegal  agree- 
ments. 

[I]  Tbe  court  Is  of  the  opinion  that  tbe 
agreement  sued  on  In  the  first  cause  of  ac- 
timi  is  not  so  inseparably  connected  with  the 
other  contracts  that  the  vice  inherent  in  the 
latter  necessarily  defeats  the  former  also. 

In  ofmclusion,  we  call  the  attention  of  the 
General  Assembly  to  the  crying  neces.slty  for 
lemedlal  legislation,  which  will  effectively 
prevent  the  recurrence  of  sucb  practices  as 
aie  here  disclosed,  wltb  suitable  punishment 
fi«  infraction  of  the  law  In  that  respect.  The 


judgment  la  reversed  and  Qia  cause  remand- 
ed, with  directions  to  enter  Judgment  for  de- 
fendant upon  the  second  and  third  causes  of 
action;  and  for  the  plaintiff  upon  the  flrat 
cause  of  action,  in  the  sum  of  1101. 
Bevenwd  wltb  directions. 

BSldj,  J.',  qwdally  concurring. 


BTATB  V.  UcDONALD. 
SAUfi  V.  BRADLEY. 
'  (Nos.  8044,  3645.) 
(Supreme  Court  of  Uontana.    May  22,  191S.) 

1.  Ceiminal  Law  «=>628— Tbiaij— WrrNESSEs 
— Indobsement  oy  Infobmation. 

L'nder  Rev.  Codes,  {  0109,  requiring  the 
names  of  witnesses  for  a  state  to  be  indorsed 
upon  the  information  when  It  Is  filed,  if  they 
are  known,  witnesses  subsequently  discovered 
may  be  examined  at  tbe  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Centpig.  |f  1409-1411, 1413-1419;  Dec. 
Dig.  ^=>tj28.] 

2.  CaimvAi.  Law  «=362S—Tbial— Wmi«aa«a 

— iNOOBSBHBMT  ON  iHtOKUATlOIf . 

That  the  county  attorney,  through  negli- 
gence or  ignorance,  has  failed  to  ascertain  the 
names  of  witnesses  so  as  to  indorse  them  upon 
the  Information,  will  not  deprive  tbe  state  of 
the  benefit  of  their  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  Si  140&-14U,  1412-1419;  Dee. 
Dig.  «we28.] 

3.  Indictvent  akd  ImonuATioif  ^»63— In- 

nOBBEICENT  OF  NAMES  OF  WITNESSES  OK  IN- 
FO EHATION. 

Because  a  public  prosecutor  has  ignorantly 
or  carelessly  omitted  to  indorse  names  of  u-it- 
nesses  upon  the  information,  such  fact  will  not 
entitle  the  defendant  to  quash  the  information. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  }  162;  Dec  Dig. 
^^58,] 

4.  Indictment  and  Infobmation  4=^4, 
Sufficiency  or  iNniciUBHr— Ikdobsbugnt 

or  Witnesses. 

An  indictment  not  containing  the  names  of 
witnesses  will  be  set  aside  upon  motion,  but  an 
information,  not  indorsed  with  such  names,  will 
not  be  so  set  aside. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  lSS-143,  102: 
Dec  IMg.  «3>34,  03.} 

5.  Cbiminai.  Law  «s3e2&—TBiAL— Witnesses 
—Indobsement  on  Infobmation. 

Although  a  prosecuting  attorney  knew  the 
names  of  witnesses  at  the  time  of  Sling  of  the 
information,  and  failed  to  indorse  their  names 
thereon,  it  was  within  the  dlacretlon  of  the 
court  to  allow  their  examlnatiott. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r^w,  Cent.  Dig.  1400-1411. 141S-1419;  Dee. 
Dig.  «=G28.] 

6.  Cbihinal  Law  «=»d28—TBiAi/— Witnesses 
— Indobsbmsnt  on  Infobmation. 

Although  a  prosecuting  attorney  violated 
the  statute  m  knowingly  refraining  from  indors- 
ing the  names  of  witnesses  on  the  information, 
the  conviction  will  not  therefore  be  -set  aside. 

[Ei.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1409-1411,  1413-1419:  Dec 
Dig.  ^^28.] 
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7.  CnutnAi.  Ii&w  ^»1186— Appbal— Habu- 
LESS  Erbob. 

Under  Hev,  Ood«s,  0415,  9548,  requiring 
the  appellate  court  to  ignore  technical  errors, 
and  exceptions  not  affecting  substantial  rights, 
the  court  wiU  not  set  aside  a  conviction  other- 
wise proper  because  of  error  which  has  not 
prejudiced  defendant  In  bis  Bubstantial  rights. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  3215-3219,  8221,  8230;  Dec. 
Di«.^1186.T 

8.  GkiUIITAL  IiAV  <S»665— TXIAL— BZOLTTBION 
OF  WlTNBSSES. 

An  order  ezclndliig  witnesses  from  the 
courtroom  under  Kev.  Codes,  {  8016,  does  not 
apply  to  one  who  hu  nmained  In  the  room 
not  knowing  he  would  be  called. 

[Ed.  Note.— For  other  casea,  «ee  Criminal 
Law,  Cent  Dig.  H  1649-1066)6 ;  Dec.  Dig.  «» 
665.]  . 

9.  Criminal  Law  <^b070— Tbzal— Oitb  or 

Peoot. 

In  a  prosecutioD  for  kidnapping,  an  offer 
to  prove  toat  an  officer  of  the  national  guard 
who  had  defendant  under  arrest  offered  to  give 
him  his  freedom,  a  sum  of  money  and  a  rail- 
road ticket  provided  be  would  plead  guilty,  was 
properly  rejected  where  the  drcumetancea  of 
the  arrest  or  the  county  wherein  made  were  not 
disclosed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fifi  767,  1593-1696;  Dec  Dig. 
«»e70.] 

10.  KiDNAFPINO  «=»5— TbIAI^ETIDEKCB. 

In  a  prosecution  for  kidnapplDg  brought 
against  leaders  of  the  labor  union,  erldence  Mid 
sufficient  to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Kidnapping, 
Gent  Dig.  |  11 ;  Dec.  Dig.  «s>5.] 

11.  Cbiuiital  Law  ®s>796-^bial— Ikstbuc- 

TI0V8— LBSSBB  OWFRVBtB. 

While  the  crime  of  kidnapping  Inclodea  the 
minor  offenses  of  false  imprisonment  and  as> 
sault  in  the  third  degree,  the  court  need  not 
formulate  the  charge  so  as  to  enable  the  jury 
to  find  aa  to  a  lower  offpn^.  where  thn  evidence 
Is  such  aa  to  riww  that  defendant  la  eiUier  gnilty 
of  the  oiliense  charged  or  u  entitleil  to  be  ac- 
quitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Di«.  S8  1923-1927;  Dec.  Dig. 
796.1 

Appeal  Crom  District  Court,  Jefltoson 
Oonaty;  Wm.  A.  Oark,  Jndge. 

BUchael  McDonald  and  Joseph  Bmdler 
were  convicted  of  kidnapping,  and  they  ap- 
peal. Affirmed. 

I.  O.  Denny,  Maury.  Tenqileman  *  Davies, 
and  M.  3.  Doepker,  all  of  Batte,  far  appel- 
lants. D.  M.  KeUy.  Atty.  Gen.,  and  a  S. 
Wagner,  AsBt  Atty.  Gen.,  for  ttie  Stat& 

BRANTLY,  G.  J.  These  are  separate  ap- 
peals by  tbe  defendants  from  Judgmenta 
convicting  them  of  the  crime  of  kidnapping 
and  orders  denying  their  respectiTe  motions 
tot  new  trial.  They  were  charged  Jointly 
and  tried  together.  Though  the  appeals  are 
presented  upon  ae^rate  records  and  under 
separate  numbos,  since  the  contentions  made 
In  behalf  of  both  defendants  are  substantial- 
ly the  same,  counsel  submitted  them,  and 
fhey  are  considered,  together.  The  informa- 
Uan  was  originally  filed  In  Silver  Bow  coun- 
ty; the  act  conaUtatlng  fbe  ofltense  having 
been  committed  there.    At  the  Instance  of 
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the  state  a  Aange  of  Tmx»  was  ordered  to 
Jefferson  county,  where  the  trial  took  plao& 
The  charglug  part  of  the  Infotmatlon  Is: 

"That  at  the  coun^  of  Stiver  Bow,  state  of 
Montana,  on  or  about  the  27th  day  of  August, 
A.  D.  1914,  and  before  the  Glin^  of  this  infor- 
mation, the  said  defendants  did  willfully  and  un- 
lawfully, wrongfully  and  intentionally  and  felo- 
niously, seize,  confine,  and  kidnap  one  Patrick 
Towey,  a  human  t>eing,  with  intent  in  them,  the 
said  defendants,  then  and  there  to  cause  Uie 
said  Patrick  Towey,  without  authority  of  law, 
to  be  kept  and  detained  against  bin,  the  said 
Patrick  Tvmfa,  wiU." 

The  charge  was  preferred  under  section 
8306  of  the  Revised  Codes,  which  declares: 

"Every  person  who  willfully— (1)  seizes,  con- 
fines, inveiKles  or  kidnaps,  another  with  intent 
to  cause  him,  without  authority  of  law,  to  be 
secretly  confined  or  imprisoned  within  this  state, 
or  to  be  sent  out  of  the  state,  or  in  any  way 
held  to  aervice  or  kept  or  detained  axainst  his 
or  her  will  or  against  the  will  of  his  or  her 
parent  or  guardian,  whether  auch  guardian  be 
natural  or  appointed,  •  *  •  is  guilty  of  kid- 
napping and  is  puniahable  by  imprisonment  in 
the  state  prison  for  not  less  than  one  year." 

This  section  was  construed  by  this  court, 
on  application  of  the  defendants  and  others 
for  their  release  on  habeas  corpus  ou  the 
ground  that  the  information  docs  not  charge 
a  felony.  Ex  parte  McDonald,  50  Mout.  — , 
146  Pac.  942;  Ex  parte  Bradley  et  al.,  60 
Mont  — ,  146  Pac.  944.  It  was  determined 
that  It  Includes  within  Its  purview  as  dis- 
tinct offenses  these  several  acts,  viz.:  The 
seizure,  etc.,  of  one  person  by  another  with 
Intent  to  cause  him.  without  authority  of 
law  (1)  to  be  secretly  oouflned  or  Impris- 
oned in  this  state,  (2)  to  be  sent  out  of  tho 
state,  or  (3)  to  be  in  any  way  held  to  serv- 
ice or  kept  or  detained  against  his  will,  or 
against  the  will  of  his  or  her  parent  or 
guardian,  whether  such  guardian  be  natural 
or  appointed.  Upon  further  oooslderatlon  of 
•the  provision  we  are  satisfied  that  the  con- 
struction glvw  it  in  these  cases  is  correct. 
We  shall  therefore  pass  without  notice  the 
contention  again  made  by  counsel,  that  the 
information  herein  does  not  charge  a  felony^ 
in  that  it  omits  entirely  the  element  o£ 
secrecy. 

[1  ]  During  the  course  of  the  trial  several 
wibiessea  were  examined  and  gave  testimony 
which  was  material  to  the  state's  case,  whose 
names  had  not  been  Indorsed  upon  the  in- 
formation at  the  time  It  was  filed.  Counsel 
for  defendants'  objection  to  each  of  them,  on 
the  ground  that  the  county  attorn^  had  not 
observed  the  requirement  of  tbe  statute  In 
this  behalf  (Rev.  Codes,  |  0109),  was  over^ 
ruled.  These  rulings  are  assigned  as  error. 
The  statute  requires  the  names  of  tbe  wit>- 
nessee  for  the  state  to  be  Indorsed  upon  tbe 
Information  when  it  is  filed,  if  they  are 
known.  There  Is  no  provision  requiring  tbe 
names  of  witnesses  subsequently  discovered, 
either  before  the  opening  of  the  trial  or  dur^ 
Ing  Its  progress,  to  be  Indorsed ;  nor  Is  then 
any  provision  prohibiting  the  examination  int 
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niefa  witnesses.  The  purpose  of  tbe  statute 

to  nmnlfest,  tIb.,  that  tbe  defendant,  bo  Ux 
u  naaon^lr  ponlbla,  may  be  advised  of  the 
wltneBses  fcnoiwn  to  the  eoanty  attorney  when 
the  Infbrmatton  Is  Iliad,  whmn  the  state  In- 
tends to  call  against  lilm,  In  orda  that  be 
mar  bave  the  oppcnrtanlty  to  make  Inquiry 
with  respect  to  them  and  prepare  hlmaelf  to 
meet  their  testimony.  State  t.  Bloan,  22 
Slont  2!)3,  56  Pac.  304;  State  t.  Calder.  23 
Mont.  304,  50  Pac.  903 ;  State  t.  Scbnepel,  28 
Mont  523,  69  Pac.  927;  State  t.  Bi^,  46 
Mont  400,  123  Pac.  410.  The  county  attor- 
ns cannot  be  required  to  disclose  the  names 
of  witnesses  whom  he  does  not  know, 

[2]  Nerertheless  the  state  may  not  be 
prlTcd  of  the  benefit  of  their  testimony  be- 
cause they  are  not  known  to  the  county  at- 
torney at  the  Inception  of  the  prosecution 
{State  T.  Scbnepel,  supra);  and  this  Is  true 
whether  lack  of  knowledge  on  the  part  of 
this  officer  has  been  due  to  his  want  of  as- 
siduity in  the  preliminary  proration  of  the 
case  or  not.  His  negligence  due  to  indo- 
lence, or  even  his  Incompetent  knowledge  of 
Ms  important  duties,  cannot  be  alleged  as  a 
reason  why  a  full  dlsclosare  should  not  be 
made  ot  aU  the  facta  which  are  material  to 
tbe  state's  case.  Tbe  defendant  is  entitled 
"to  appear  and  defend  in  person  and  by  ooun- 
sel ;  to  demand  the  nature  and  cause  of  the 
accusation;  to  meet  the  witnesses  against 
talm  face  to  face;  to  have  process  to  compel 
tbe  attendance  of  witnesses  in  his  behalf,  and 
a  speedy  public  trial  by  an  impartial  jury 
of  the  county  or  district  in  which  the  offense 
Is  alleged  to  have  been  committed,"  subject 
to  the  right  of  the  state  to  have  a  change  of 
renue  In  certain  cases.  Const,  art.  8,  |  16. 
If  daring  the  presentatltm  of  the  case  the 
court  bas  accorded  him  all  these  rights,  and, 
forther,  has  guarded  him  against  surprise 
the  Introduction  of  evldmce  against  him 
bjr  the  state  which  be  cannot  aaet  or  the  ef- 
fect of  which  he  cannot  MMwi^e,  bo  far  as 
ttis  would  have  been  possible  1^  pzevlona 
knowledge  of  the  wltnessea,  he  cannot  cmn- 
Idain  that  the  county  attinney  has  failed  to 
porsae  the  statute.  The  mrovislon  was  in- 
tended as  a  safeguard  to  tbe  accused  against 
•arprise  and  unfair  advantage  by  the  pros- 
ecidtaig  officer,  and  to  serve  the  same  pur- 
pose as  a  like  provlsitm  rating  to  the  dls- 
dosare  of  the  names  ct  witnesses  upon 
whose  testimony  an  indictment  la  found  and 
ntumed  by  a  grand  jmy.  Bev.  Codes,  S 
0140.  Neither  was  intended,  however,  to 
operate  as  an  impediment  to  prevent  or  de- 
lay tiie  progress  of  a  prosecution,  except  so 
far  as  is  necessary  to  enable  tbe  defendant 
to  have  reasonable  opportunity  to  prepare 
Us  d^iense.  When  hia  complaint  is  that  he 
^  not  been  acoorded  sufficient  time  for  prep- 
Kmim,  or  that  he  has  been  surprised  by 
^  itattfs  production  of  evidence  which  be 
^Mnot  been  allowed  an  opportunity  to  meet 
**  «*trovert,  and  be  makes  such  a  showing 


to  the  court  as  to  justify  the  oonduslon  that 
his  complaint  is  mXl  founded,  then,  and  then 
only,  has  be  a  ri^t  to  allege  prejudice. 

[3, 4]  It  was  never  Intended  that  ertm- 
tnals  should  escape  punidiment  or  d61ay  the 
course  of  justice  merely  because  Qie  public 
prosecutor  has  -Ignorantly  or  carelessly  (Hnl^ 
ted  to  observe  the  rule  prescribed  by  the  stat- 
ute. If  the  charge  Is  preferred  by  Indict- 
ment, the  Indictment  will  be  set  aside  upMi 
timely  motion.  If  the  nnmes  of  the  witnesses 
are  not  Indorsed.  Bev.  Codes,  SS  9140-0193. 
This  Is  not  true  of  an  Information;  never- 
theless, If  timely  request  Is  made,  the  court 
ought  doubtless  to  require  a  disclosure  of 
the  names  of  the  witnesses  then  known. 
Even  so,  after  the  trial  Is  over,  ai^  It  Is  not 
shown  or  even  claimed  that  the  defendant 
has  suffered  prejudice  by  reason  of  the  pro- 
ductim  of  witnesses  by  -the  state  whose 
names  had  not  theretofore  been  disclosed,  he 
cannot  Insist  that  his  conviction  was  obtain- 
ed unlawfully.  So  for  as  the  command  of 
the  statute  Is  concerned,  it  has  been  obeyed 
literally  when  the  names  of  known  witnesses 
have  been  Indorsed  at  the  time  of  filing.  If 
others  are  subsequently  discovered  whose 
evidence  is  material,  the  county  attorney 
would  be  remiss  In  his  duty  if  he  should  fall 
to  call  and  examine  them  if  tbe  necessltiee 
of  the  case  required  It.  State  v.  Schnepel 
and  State  v.  Sloan,  supra.  The  conrt  will 
presume  that  this  officer  has  In  every  case 
done  his  duty,  until  the  c(mtrary  appears; 
for  the  presumption  prevails  that  he  has  ob- 
served the  requirements  of  his  official  oath. 

[6]  In  the  case  of  all  these  witnesses,  ex- 
cept two,  the  county  attorney  stated  that 
tbeir  names  were  itot  known  to  him  at  the 
time  he  filed  the  information.  With  reference 
to  these  he  made  do  statement  If  It  had 
appeared  that  he  knew  than  all  at  the  time 
the  Infbrmatlon  was  filed,  it  was  still  wlttiin 
the  ifiscretlon  of  tbe  court  to  allow  the  ex- 
amination to  proceed  without  delay.  State 
T.  Sdmepel,  supra. 

[•}  The  name  of  the  witness  James  Hitch- 
ell  was  indorsed  As  John  Doe  Mitdi^  Up- 
on objection  to  his  examination  tar  this  rea- 
son, the  county  attwney  stated  that  he  pur- 
posely BO  indorsed  the  name,  because  he  be- 
lieved that,  if  be  had  disposed  the  true  name 
at  the  time  be  filed  tbe  inf<Hmiati(Hi,  the  wit 
ness*  life  would  have  heea  in  danger.  The 
purport  of  this  statement  will  be  made  dear 
by  reference  had  to  a  summary  of  the  evi- 
dence hereafter  made,  showing  the  circum- 
stances under  wbldi  Ibe  offense  chafed  was 
committed.  Whether  the  fears  of  the  county 
attorney  were  justified  by  the  drcnmstances 
and  be  acted  In  good  faith,  we  need  not  stop 
to,  Inquire.  That  he  vi(^ted  tbe  express  In- 
junction of  the  statute  is  clear.  Hia  conduct 
was  indefensible  from  any  point  of  view. 
Since  the  true  name  of  the  witness  was 
known  to  him,  It  was  his  clear  duty  to  in- 
dorse it  without  reference  to  the  consequ^ces 


■  Digitized  by 


382 


148  PACinO  BEPOBTEB 


(Most 


to  the  wltnesB,  becanaa  the  lnjunctl(»i  of  the 
statute  la  without  exception  or  prorisf^  and 
leaves  him  no  discretion.   It  is  Incnmbent 
upon  Mm  to  obey  It  In  order  that  tlte  defend- 
ant may  be  accorded  all  the  rights  be  is  &a.- 
tltled  to  under  the  law,  however  plansible  the 
reason  may  be  moTing  him  to  evade  it.   It ' 
was  his  duty,  so  far  as  lay  In  his  jwwer,  to 
protect  the  wltnesa.  Nevertheless  this  duty 
did  not  contemplate  an  omission  ct  his  duty 
to  the  defendant,  nor  did  it  require  bim  to  | 
disobey  the  statute^  But  the  neglect  by  this ; 
officer  to  pursue  strictly  his  statutory  duty 
in  his  presentation  of  tb.e  case  is  not  of  It- 
self 8  reason  why  the  defendants  should  be 
awarded  a  new  trial.  It  does  not  appear  that 
the  defendants  in  this  case  suffered  any  prej- 
udice by  his  delinquency.   It  Is  not  claimed 
by  counsel  that  they  did.  There  was  no  at- 
tempt to  show  that  they  were  surprised  m 
unable  to  meet  the  testimony  glvra  by  the 
witness.   The  argument  Is  merely  that  the  i 
county  attorney  purposely  failed  to  iwrform  ' 
his  duty,  and  therefore  the  conviction  should 
be  set  aside.  The  argument  is  without  merit. 

[7]  Under  the  provisions  of  the  statute 
applicable,  this  court  may  not  set  aside  a 
conviction  otherwise  proper  because  of  error 
which  has  not  prejudiced,  or  apparently 
tended  to  prejudice,  the  defendant  In  re- 
spect to  a  substantial  right  Rev.  Codes,  U 
9415,  9548;  State  v.  Gordon,  35  Mont  458, 
90  Pac.  173;  State  v.  De  Lea,  36  Mont.  631, 
98  Pac.  814 ;  State  v.  Bhys.  40  Mont.  131,  105 
Pac.  494. 

[I]  Under  section  8016  of  the  Revised 
Codes  the  Judge  may  in  any  case  exclude 
from  the  courtroom  witnesses  of  the  adverse 
party  not  under  exuniination,  in  order  that 
they  may  not  hear  the  testimony  of  the  other 
witnesses.  At  the  opening  of  the  trial,  and 
upon  the  request  of  the  defendants,  the  pre- 
siding Judge  ordered  all  the  witnesses  ex- 
cluded. The  witness  Keller,  a  deputy  sheriff 
In  charge  of  the  defendants,  who  had  been 
held  In  custody,  remained  In  the  courtroom. 
He  had  not  been  served  with  a  subpoena,  and 
the  county  attorney  did  not  know  when  the 
order  was  made  that  It  would  be  necessary 
to  call  him  to  testify.  His  testimony  was 
substantially  material.  When  he  was  called 
counsel  for  defendants  objected  on  the 
ground  that  he  had  dlsquoilQed  himself  from 
testifying  by  disobeying  the  order  of  exclu- 
sion. The  court  overruled  the  objection,  and 
allowed  him  to  testify.  There  was  no  error. 
The  order  of  exclusion  could  not  apply  to 
any  one  who  did  not  expect  to  be  called  as  a 
witness.  Bven  If  the  order  had  applied  to 
Keller,  the  penalty  for  bis  disobedience 
should  have  been  inflicted  upon  him  1^  pun- 
ishing him  for  contempt,  and  not  xxpoa  the 
state  by  excluding  his  evidence.  Of  coarse, 
in  so  far  as  by  Ms  conduct  in  violating  such 
order  a  witness  manifests  unusual  Interest  in 
the  result  at  the  trial,  he  furnishes  ground 
for  tbe  jury  to  question  the  credibility  of 


his  testimony;  nevaOuiem  he  is  not  ttmeby 
disqualified  to  testify,  nor  may  the  party 
whose  wltnesa  he  la  be  deprived  of  bis  tcB- 
tlnumy. 

[I]  Sonw  eridcoice  was  Introduced  br  tlie 
state  whlttt  tended  to  sbow  that  attec  Uie 
commlS8l(m  of  the  oflenae  charged  the  de- 
fendants fled  from  the  locality  and  conceal- 
ed themselves  to  avoid  arreoL  To  rebut  the 
inference  that  this  conduct  was  pranpted  by 
a  consciousness  of  guilt,  the  deftedant  Brad- 
ley, in  addition  to  an  expUination  why  he 
fled  and  concealed  himself,  offered  to  show 
that  one  Frank  Conley,  who  was  at  the  time 
acting  as  provost  marshal  of  the  National 
Guard,  and  who  bad  this  defendant  under 
arrest,  offered  to  give  him  his  permanent 
freedom,  the  sum  of  flOO,  and  a  railroad  tick- 
et to  Seattle,  provided  he  would  plead  guilty 
and  let  an  ostensible  Judgment  be  jK-onounoed 
against  him  flying  his  punishment  at  *'hrBe 
years  In  the  state  prison,  and  that  be  le* 
fused  to  accept  his  liberty  under  these  terms. 
The  offer  was  rejected,  and  the  ruling  is 
assigned  as  error.  The  ruling  was  proper. 
It  will  be  uQted  that  the  offer  does  not  di»- 
close  where  the  alleged  arrest  of  Bradley  by 
Conley  had  been  made,  when  It  had  been 
made,  upon  what  charge,  or  where  he  was 
being  held  or  by  what  authority.  In  fact.  If 
it  be  assumed  that  the  drcomstances  were 
such  that  proof  of  Conley's  offer  would  have 
rebutted  conclusively  any  inf^ence  of  con- 
scious guilt  the  circumstances  under  which 
it  was  made  are  not  disclosed.  It  does  not 
appear  whether  the  offer  bad  any  relation  to 
the  charge  upon  which  Bradley  was  l>eing 
tried,  nor  whether  it  arose  In  Silver  Bow 
county.  Indeed,  It  does  not  appear  where 
Conley  was  acting  as  officer  of  the  National 
Guard.  It  is  true  that  from  proceedings 
heretofore  had  in  this  court  the  members  of 
this  court  kntm  that  at  or  about  the  time 
both  defendants  were  arrested  for  the  crime 
charged  In  this  case  the  Governor  sent  a  regi- 
ment of  the  National  Guard  into  Sliver  Bow 
county  to  quell  disorders  growing  out  of  a 
c6ntn)verBy  between  local  labor  onions.  Ex- 
cept that  there  were  such  disorders,  and  that 
the  cbarge  against  the  defendants  grew  out 
of  them,  the  conditions  are  not  disclosed 
either  by  the  record  or  the  offer.  There  was, 
therefore,  nothing  before  the  court  to  which 
It  could  look  to  as  illustrating  and  rendering 
competent  the  offered  evidence.  The  correct- 
ness of  the  ruling  of  the  trial  court  In  such 
a  case  Is  to  be  tested  by  the  attendant  foots 
which  are  either  already  in  evidence  before 
It  or  are  Incorporated  in  the  offer.  The 
Judge  cannot  be  presumed  to  teke  Judicial 
notice  of  what  the  conditions  were  at  the 
time.  While  he  may  be  presumed  to  have 
known  In  a  general  way  of  the  action  of  the 
Governor  and  the  causes  leading  ap  to  It, 
who,  in  fact,  were  the  t^Scers  In  charge  of 
the  military  forces  and  their  partlCDlar  acts 
and  d<4ngs  were  matters  of  pioo^  as  any 
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ottiw  futB  perttnoit  to  defniduUB*  caae. 
Of  coarse,  tbe  offered  erldence  bad  not  the 
BUfhtest  relerancy  to  the  case  as  made 
igilut  tbe  dtfWMtatit  McDonald. 

[II]  Of  tbe  many  other  aaslgnmaitB  axgned 
by  connael,  none  axe  of  anfficlent  merit  to 
Rtofxe  special  noUce,  save  two,  tIs.:  That 
tbe  erldenoe  not  Baffldent  to  Jnatltr 
Tudlct;  and  that  the  court  erred  In  refnslnK 
to  lolHidt  a  teqneated  Instniction  as  to  tbe 
indoded  minor  offenses  ot  false  Imprison- 
maA  and  assault  In  tbe  third  degree.  We 
dull  not  undertake  to  set  forth  tbe  evidence 
ta  detail.  A  statement  of  a  few  of  the  most 
fltliest  features  at  it,  with  tbe  legitimate 
infereicefl  to  be  drawn  therefrom,  will  be 
nffldent  to  demonstrate  that  tbe  condoslon 
of  the  Jnry  la  taOy  sostalned  bj  it 

Some  weeks  prior  to  Augnst  27,  IftLi,  a 
addam  bad  occnrred  in  the  Bntte  local  unlm 
ot  tbe  Western  Federation  of  Miners,  result- 
ing in  tbe  formation  ot  a  new  organizatioa 
oiled  ttie  Bntte  Mine  Workers'  Union,  by 
members  who  had  become  dissatisfied  with 
the  management  of  tbe  affairs  of  tbe  old 
mdcn  and  others.  The  new  nnlon  had  grown 
tmtO  Its  memberdiip  was  approximately  7,- 
OOOi  Defendant  McDonald  was  Its  preddent, 
and  Bradley  Its  Tlce  president.  The  condi- 
tlBn  of  feeling  between  the  members  of  the 
sew  and  tbe  old  onlima  bad  been  Mtter  from 
tbe  start  This  Uttemess  Increased  as  the 
turn  organization  grew,  until  It  had  reached 
tbe  stage  of  open  and  Tlolait  hostill^.  Amoiv 
tbe  standing  committees  appointed  by  this 
nnlon  to  attend  to  the  details  of  Its  afteirs 
was  one  consisting  of  15  members  whose 
da^,  amoi^F  others,  wm  to  eolldt  persons 
to  becmne  monbers  of  It  Tb»  committee 
Tlrited  one  of  tbe  mines  of  tbe  AnaeoiH 
da  Copper  Mining  Company  on  Angost  26th 
at  tbe  boor  at  which  Oa  miners  were  Chang- 
ing sbtft;  tbe  purpose  being  to  permit  no 
one  to  go  to  work  who  was  not  in  good  stand- 
hig  in  tbe  new  nnlon.  It  was  then  annonnc- 
ed  that  on  tbe  tollowing  day  no  one  would 
be  pennitted  to  enter  the  mine  mtless  he 
could  exhitdt  to  t2ie  committee  a  card  show- 
ii^  him  to  be  a  member  in  good  standing. 
Accordingly,  on  August  27th,  at  8:80  or  9 
o'doA  In  the  morning,  tbe  committee  was 
present,  accompanied  by  tbe  defendants  and 
a  large  number  of  other  persona  many  of 
whom  were  members  of  the  union.  Many 
others  were  present  out  of  curiosity  to  ob- 
■erve  what  would  be  the  outcome.  The  en- 
tire number  was  stated  by  some  of  the  wit- 
nesses to  be  more  than  1,000  persons.  As  the 
mm  who  were  Intending  to  go  on  shift  pass- 
ed In  line  before  the  window  of  the  time- 
keeper of  the  company,  to  indicate  their 
presence  for  work  on  the  morning  shift,  the 
coomiittee,  assisted  by  others,  would  de- 
niand  of  each  of  them  that  he  show  his  mem- 
berihlp  card.  If  any  one  could  not  show  a 
ttrd  he  was  ordered  out  of  the  line  and  com- 
P^ed  to  go  Into  a  ring  of  men  consisting  of 
■aabers  (tf  tbe  oouuulttee  and  a  number  of 


others  who  were  giving  ttMir  aid  and  aa- 
slstance.  They  were  there  held  in  custody 
until  the  Inqtectlon  of  cards  had  been  com- 
pleted. In  all,  32  men  were  thus  taken  Into 
custody.  Among  these  was  one  Martin  Olack- 
in.  During  the  examination  of  the  cards  two 
other  men,  Martin  Harkina  and  Patrldc 
Towey,  were  found  some  of  tbe  ctHnmlt- 
teemen  or  other  members  of  the  union  pres- 
ent as  tbey  were  passing  throng  the  yard. 
After  being  questioned  concerning  their 
presence  there,  and  stating  that  they  were 
toere  to  go  to  work,  tbey  were  taken  into 
cnstody  and  beld  with  tbe  other  S2.  When 
the  examination  bad  been  completed,  tbe  84 
pKW>ns  were  lined  up  and  marched  under 
guard  to  the  hall  of  tbe  union  tor  the  pur- 
pose of  ascntalnment,  by  trial,  whether  tbe 
prisonen  were  aco^table  material  tor  mem- 
bership to  the  union  and  were  wUUng  to 
Joto  it  When  tbe  ball  was  reached  It  was 
found  that  it  was  too  small  to  accommodate 
tbe  crowd;  whereupon  the  proceedings  were 
adjourned  to  a  vacant  lot  seTeral  blodra 
away.  The  prisoners  were  taken  to  this  lot 
and  pot  Into  a  ring  tormed  by  the  commit- 
tee and  its  partisans.  One  Chapman,  tbe 
cbalnuan  of  tbe  oxnmittee,  assumed  tbe  role 
of  presiding  officer,  and  presided  until,  be- 
coming tired,  he  called  BfcDonald  to  toke 
bis  place.  McDonald  presided  nntn  the  end 
of  the  proceedings.  Olaekin,  Harklns,  and 
Towey  were  put  Into  a  vHasa  by  themsdres 
to  be  disposed  of  later.  Ttte  rest  of  the 
prisaners  were  called  one  at  a  tima  Each 
one  was  hoisted  up<m  a  piano  box  by  the 
aide  of  Chapman  or  McDonald,  as  the  case 
might  be.  In  sight  the  crowd,  wbltA  had 
increased  in  size  until  It  numbered  perhaps 
2,000i  As  soon  as  each,  upon  being  ques- 
tioned, dgnifled  bis  willingness  to  sever  hia 
connection  with  tbe  old  union  and  become  a 
member  of  tbe  new  one,  be  was,  by  a  ma- 
jority vote  of  the  committee  and  Ita  parti- 
sans, released  and  permitted  to  go,  upon  his 
promise  that  by  7  o'clock  in  the  evening  he 
would  Join  the  new  union.  Thus  all  were 
released  except  Gladkin,  Harklns,  and  Towey. 
As  to  these  the  overwhelming  sentimoit  was 
that  they  were  not  suitable  persons  to  be- 
come members  of  the  union,  because,  as  was 
declared  by  persons  takli^  part  to  tbe  pro- 
ceedli^  they  were  "company  stool  pigeons," 
that  is,  had  been  divulgtog  to  the  Anaconda 
Company  the  secret  doings  of  the  old  union, 
and  hence  that  not  being  fit  to  become  mem- 
bers of  the  new  union,  they  must  be  de- 
ported from  the  city.  The  trials  of  these 
three  were  conducted  amidst  calls  for  a 
rope  to  hang  them,  or  su^estlons  that  the 
"rollers"  be  put  under  them,  that  Is,  that 
they  be  deported  out  of  the  city,  and  other 
like  expressions.  McDonald  advised  against 
deporting  tbem,  urging  the  committee  to  put 
them  upon  probation.  Admitting,  however, 
that  a  majority  must  rule,  he  finally  put  the 
question  as  to  whether  tbey  should  be  de- 
ported.   It  was  carried.    A  photographer 
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was  then  called  to  take  their  plctnrea.  They 
were  compelled,  to  pose  for  this  parpoBe. 
When  this  had  been  accomplished,  the  three 
were  marched  under  8:nard  to  a  point  about 
a  mile  west  of  the  limits  of  the  dty,  where 
tbey  were  released  after  being  told  to  go 
and  heep  going,  and  not  to  return  to  the 
city  until  they  bad  communicated  with  Mc- 
Donald and  ascertained  that  they  could  do 
so  with  safety.  At  no  tiime  were  any  of  the 
prisoners  subjected  to  personal  violence  by 
those  having  them  In  charge,  except  that 
Towey,  who,  when  taken  Into  custody,  was 
armed  with  a  revolver  and  offered  resistance, 
was  forcibly  seized  and  disarmed,  and  that 
one  of  those  who  acted  as  guard  during  the 
march  from  'the  mine  to  the  union  hall 
twisted  Oladdn's  ear  because  he  did  not 
walk  fast  enough.  Nevertheless,  there  is 
abandant  evidraice  to  show  that  all  of  the 
persons  submitted  to  the  wlU  of  the  com- 
mittee because  of  the  show  of  force  made  1^ 
the  number  of  persons  who  accompanied  and 
assisted  It  to  accomplish  its  purpose,  and  the 
hostile  spirit  manifested  by  their  words  and 
acts.  It  ai^ars  beyond  question  that  the 
committee,  backed  by  other  members  of  the 
onion  accompanytDK  lt»  was  determined  to 
require  submission  to  its  draiands  1^  all 
wlio  were  not  membov  of  the  new  nnlrai, 
and,  not  only  80»  bnt  to  viAt  upon  all  who 
proved  recalcitrant  or  were  deemed  unfit 
for  membership  the  penalty  of  deportation. 
This  purpose  was  shown  by  expressions  utter- 
ed the  persons  taking  part  throughout  the 
entire  proceeding,  as  vraitl  as  by  the  result 
By  a  show  of  force,  short  it  is  true,  of  per- 
sonal Ttolence  or  pbysical  seizure,  except  in 
Towey's  case,  the  committee  put  under  re- 
straint the  34  men  and  held  them  un^  de- 
tention at  its  plusnre,  the  time  covering 
the  entire  forenoon,  In  the  case  of  Towey 
and  his  two  companions,  wbio  were  released 
and  told  to  go  about  noon.  Under  the  dr- 
cumstancea,  the  seizure  was  as  complete  and 
effective  as  if  each  one  of  the  perscas  had 
been  put  in  irons,  llielr  detention  was  con- 
tinued until  it  bad  been  determined  what 
disposition  was  to  be  made  of  them,  and 
finally  the  tiliree  objecdonable  ones  were  com- 
pelled to  submit  to  Uie  indignity  of  being 
fivced  to  pose  for  the  phott^niidier  and  0ien 
marched  out  of  the  city. 

No  one  will  question  the  right  of  a  body  of 
moi  employed  in  a  particular  Industry  to  as- 
sociate themselves  together  for  the  purpose 
<A  bettering  their  condition  morally,  intel- 
lectually, socially,  or  financially.  Under  mod- 
em conditions,  Uibor  unions,  pn9)erly'  con- 
ducted, serve  a  useful  and  beneficent  pur- 
pose, and  it  may  be  conceded  that  they  are 
sometimes  necessary  to  enable  the  Indlvldoal 
members  to  secure  pn^r  consideration  and 
treatment  from  his  emph^rer.  Tbey  are  at 
liberty  to  increase  their  membership  by  solic- 
itation, by  persuasion,  by  argument  or  by 
any  otbet  means  whidi  does  not  infringe  up- 
on the  personal  llbortlas  of  others.  But  they 


cannot  lawfully  resort  to  coendon  by  Ihreato 
or  violence  to  aocompUsh  their  purposes, 
whatever  they  may  be.  They  cannot  lawfully 
prevent  any  person  from  employing  whom  he 
wlU  or  from  engaging  in  snCh  work  as  be 
may  choose.  The  pursuit  of  happiness  in  all 
lawful  ways  Is  among  the  inalioiable  righto 
of  every  man.  and  no  individual  nun  nor 
body  of  men,  for  whatever  purpose  tbey  may 
be  associated,  can  Justify  an  Infringement  of 
this  rl^t  It  may  well  be  conceded  that  the 
committee  would  have  been  within  the  law 
If  its  purpose  In  going  to  the  mine  had  been 
only  to  solicit  In  a  peaceable  way,  the  per- 
sons found  there  to  become  members  of  the 
union.  It  may  be  conceded,  further  that  U 
It  had  been  agreed  by  the  company  that  no 
one  ^ould  be  retained  In  its  employ  unless 
he  was  a  member  of  the  union,  it  would  have 
been  lawful  for  the  committee  to  be  present 
to  see  that  the  agreement  was  being  observed 
and  to  offer  remonstrance,  if  such  was  not  the 
case.  Yet  It  had  no  right  to  resort  to  coercion, 
by  a  show  of  force  or  actual  vloleno^  to  ao> 
complish  either  purpose.  The  purpose  of  the 
committee  In  visiting  the  mine  had  Its  incep- 
tion in  wrong.  It  was  not  to  persuade  the 
members  of  the  old  union  to  Join  the  new 
union.  As  shown  by  the  announcement  made 
on  the  preceding  day  and  the  course  pursued 
on  the  27 til,  the  purpose  was  to  prevent  by 
force.  If  necessary,  any  member  of  the  old 
union  from  going  to  work.  Assisted  by  its 
partisans,  it  did  this.  Not  only  so ;  It  man- 
ifested the  purpose  by  the  subsequent  pro- 
ceedings to  make  an  example  of  those  who  a^ 
tempted  to  violate  the  edict  of  the  previous 
day.  There  can  be  no  doubt  that  every  t>er- 
son  who  was  preset  and  gave  aid  and  en- 
couragement to  the  proceedings  was  guilty  of 
kidnapping  Towey,  under  the  third  clause  of 
the  subdivision  of  the  statute  quoted.  That 
the  prisoners,  before  they  were  taken  from 
the  mine  to  the  place  of  trial,  signified  their 
willingness  to  Join  the  union,  as  the  evidence 
tends  to  show,  cannot  be  accepted  as  proffiC 
that  they  consented  to  any  part  of  the  pro- 
ceedings. As  already  stated,  tbey  submitted 
because  th^  dared  not  resist  and  therefore 
their  detmtlon  was  against  their  will. 

But  counsel  say  that  the  defendants,  not 
being  members  of  the  committee,  took  no  part 
in  the  proceedings  other  than  such  as  specta- 
tors might  ftnd  therefore  were  impropeiAy 
held  guilty.  Let  vs  see  if  this  is  sa  They 
were  the  principal  officers  of 'the  union.  In- 
asmuch as  the  committee  had  been  d^uted  to 
accomplish  the  purpose  of  ita  visit  they  bad 
no  cause  to  aecompany  it  unless  it  was  to  aid 
and  to  see  that  it  performed  Ite  duty.  Nei- 
ther one  <MErered  even  a  i^uslble  e>planatl(Mi 
as  to  why  he  was  present  Both  remained 
throus^tumt  the  proceeding  resultii^c  in  tba 
arrest  of  the  men.  AcoeDOng  their  statement 
on  the  subject  as  true,  they  advised  against 
personal  violence  to  any  of  the  men,  but  they 
did  not  advise  against  their  arrest  and  sub- 
jection to  tlie  iDdlgnlttee  th^  afterwaxds 
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Buffered.  On  Qw  cxmtnrj,  they  aoomnpanled 
the  committee  with  the  prisonen  to  the  hall 
and  thenee  to  the  place  of  tiiaL  Their  tdter 
of  advice  'against  tbe  InflicUon  ot  vlolance 
upon  ibB  prlstmeiB  was  of  itseU,  In  the 
of  ttie  attoidant  drcomatanoe^  an  Implied 
assent  to  the  lejsaUty  of  the  connse  belns  pur- 
Boed  by  the  committee.  ITcDonald  actually 
presided  over  the  proceedintp  during  most  of 
the  time,  thus  directly  recognlring  the  au- 
thority assumed  by  the  committee  and  aiding 
and  encnuraj^uQg  It  In  carrying  out  Its  pur- 
pose. It  la  true  there  Is  evidence  which  tmda 
to  show  that  he  adrlaed  against  deporting 
Towey  and  his  companlona,  and  urged  that 
0iey  be  put  upon  probation ;  but  here  again. 
If  wc  accept  this  evidence  as  true,  he  implied- 
ly recognized  the  authority  of  the  committee, 
for.  when  judgment  had  been  pronounced 
against  than,  he  announced  it,  and  then  ac- 
oraupanled  the  committee  as  It  marched  them 
from  the  dty,  bidding  them  good-bye,  and  tell- 
ing them  to  communicate  wltti  him  and  he 
would  inform  them  when  it  would  be  safft  for 
them  to  return.  His  acts,  Interpreted  by  all 
Ok  drcumstapces,  enforce  the  conviction  that 
he  was  not  merely  an  idder  and  abettor  In 
ererythlng  done,  but  that  he  was  the  leading 
qilflt  The  evidence  Aowlng  Bradley^  acttve 
parUe^tlon  in  the  affair  is  mu<6h  less  di- 
rect and  convincing,  but  the  Jury  were  war- 
ranted In  finding  him  guUty  alsa  As  already 
shown,  he  was  preeoit  from  the  b^;lnnlng 
to  the  end,  attending  the  committee  nntU 
they  released  the  men  at  the  outskirts 
<tf  the  dty.  In  addition  to  this,  there  la 
eridenoe  irtiidi  diows  tiut  he  occupied  a 
prominent  position  In  tb»  ring  Burroundlng 
the  men  during  the  trials,  and  tiut  he  appar- 
eotly  kept  a  list  of  them  as  they  were  suc- 
ceadvdy  called  and  disposed  of.  There  is 
ilso  evidence  that  be  was  in  consultatlfm 
vfth  McDonald  while  the  latter  was  presid- 
ing as  pi^a^'P'aPi  and  that,  when  the  name  of 
a  prlsQimr  was  called,  Bradley  would  find 
bim  and  lead  hhn  up  for  tilaL  As  is  usual  In 
BDch  cases,  the  evidence  is  In  conflict,  but  the 
credlblUty  of  the  witnesses  was  tor  the  Jury 
to  determine;  and  tbelT  conclusion  is  not  sub- 
leet  to  revtew  by  this  court 

Throughout  the  f(Aregolng  discussion  we 
liBTe  assigned  to  the  committee  primary  re- 
^nslblUty  for  all  the  proceedings.  In  fact, 
hnrever,  the  purpose  In  taking  the  prisoners 
to  the  haU  was  to  have  the  union  Itself  de- 
tomlne  what  should  be  dime  with  them, 
ud  Qius  responsibility  for  subsequent  pro- 
wodlngg  was  apparently  assumed  by  the  un- 
ion at  l^rge. 

[11]  It  Is  argued  that,  since  the  crime  of 
Udnapping  necessarily  Includes  the  minor  of- 
Icase  of  false  Imprisonment  and  assault  in 
U>e  third  degree,  It  was  incumbent  upon  the 
coart,  under  section  9172  of  the  Revised 
Codes,  to  submit  appropriate  instnictlons  as 
to  these  offeusea,  thus  leaving  It  to  the  Jury 
to  determine  whether  the  evidence  disclosed 
t  case  of  kidnapping  or  one  of  Ou  minor  of- 


fenses only.  For  the  purpose  of  these  cases 
we  may  ad<vt  the  assumption  of  counsel 
that  every  kind  of  kidnapping  defined  in  the 
statute  Includes  the  minor  offenses  mention- 
ed, though  we  by  no  means  concede  that  the 
assumption  Is  correct ;  nevertheless  we  think 
the  argumoit  not  nmintainable.  The  statute 
recognizes  the  rule,  which  prevails  generally, 
that  in  cases  in  which  the  chai^  preferred 
Includes  minor  offenses  or  different  degrees 
of  the  same  crime,  and  the  evidence  la  In 
Budi  a  condition  that  the  Jury  may  find  the 
defendant  guilt?  of  a  lower  degree  than  that 
charged,  or  of  an  Included  offense,  it  is  in- 
cumbent upon  the  court  to  so  formulate  the 
charge  as  to  enable  the  Jury  to  find  accord- 
ing to  their  view  of  what  the  evidence  Jus> 
ttflfls.  In  many  instances,  however,  the  evi- 
dence Is  such  as  to  show  that  the  defendant 
is  either  gull^  of  the  <Hffen8e  diarged  or  is 
entitled  to  an  acquittal.  In  sudi  cases  the 
court  may  not  be  put  in  error  for  refusing 
or  falling  to  instruct  as  to  the  lower  degree 
or  the  Induded  offense.  The  following  cases 
are  lUuatratlve:  State  v.  Calder,  23  Mont 
N»,  69  Pac.  903;  State  v.  McOowan,  88 
Mont  422,  ^  Pac.  tSS2;  State  v.  Jones,  48 
Mont  606,  139  Pac.  441 ;  Stevenson  v.  Unit- 
ed States,  162  U.  S.  313.  16  Sup.  Ct.  889,  40 
h.  Ed.  980;  People  v.  Barney,  114  OaL  554; 
47  Pa&  41 ;  Robinson  v.  State,  84  Oa.  674. 
11  S.  E-.  644;  Crowdl  v.  People,  190  IIL  508, 
60  N.  E.  872;  State  v.  Alcorn,  137  Mo.  121. 
38  S.  W.  648;  Thurman  v.  State,  32  Neb. 
224,  49  N.  W.  838;  Good  v.  State,  1  Lea 
(Tenn.)  293.  See.  also,  12  Cyc.  610;  Mc- 
Claln  on  Criminal  Law,  S  391. 

The  evidence  epitomized  above  points  to 
but  one  of  two  conclusions,  via.,  that  the 
defendants  committed  the  crime  of  kidnap- 
ping by  participating  in  the  proceedings,  or 
that  they  were  only  curious,  innocent  spec- 
tators of  the  crime  committed  by  others. 
Oliere  can  be  no  doubt  that  Towey  was  kid- 
napped by  some  body  of  persona,  because  he 
was  seized  and  held  and  detained  against 
his  will  until  It  was  determined  that  he 
must  leave  the  dty,  and  that  he  was  then 
compelled  to  do  so.  There  Is  no  doubt  that 
his  personal  liberty  was  violated,  within  the 
meaning  of  the  statute  defining  the  crime  of 
false  imprisonment  (Rev.  Codes,  S  8324). 
There  is  no  less  doubt,  however,  that  the 
invasion  ot  his  liberty  was  such  as  to  consti- 
tute the  aggravated  offense.  The  only  ques- 
tion really  controverted  in  the  evidence  was 
whether  the  defendants  were  partldpantSL 
Therefore  the  only  oflBce  the  requested  in- 
struction coidd  have  served  would  have  been 
to  give  the  Jury  the  oppratunlty  to  return 
a  compromise  verdict  The  court  was  not  re- 
quired to  give  It  for  this  purpose.  State  v. 
McGowan,  supra. 

In  our  opinion,  the  defendants  were  prop- 
erly convicted.  Hence  the  Judgment  and  or- 
der in  each  case  must  be  affirmed. 

Affirmed. 

SAMNES  and  BOLLOWAT,  iJ^  concur. 
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KBBLEB  r.  GBBBN.   (No.  8S15.) 

(Supreme  Court  of  Montana.    May  25,  1915.) 

1.  Sales  «6=3434r-VEND0B*e  Bbeach  of  Cow- 

TZIACT^ACTION  FOB  DaUAOES— PLEADING. 

A  complaint,  alleging  that  defendant  sold 
to  plaintiff  wheat  for  spring  aeeding  warranting 
it  to  be  Bpring  wheat,  that  plaintiff  sowed  it 
and  tended  it  properly,  but  it  did  not  produce 
a  crop  because  it  was  fall  wheat,  and  was  there- 
fore worthless  and  of  no  value  to  the  plaintiff, 
and  that  he  did  not  and  could  not  ascertain  that 
it  vfan  not  spring  wheat  as  warranted,  bat  that 
defendant  knew,  or  could  with  reasonable  dil- 
igence have  ascertained,  that  fact,  aufficiendr 
charged  a  warranty  of  character  and  qnali^  by 
the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8§  1234-1238;  Dec.  Dig.  «=>434.] 

2.  Sales  «=»2GS— Wabkakty— BEPsnsnnu- 

TI0N8  BT  BUYEB. 

It  was  the  duty  of  a  seller  of  wheat  for 
spring  ^eedin?  to  know  that  that  delivered  was 
of  the  character  and  quality  represented,  and 
if  it  was  not,  the  responsibility  was  on  the  sell- 
er, in  the  absence  of  an  acceptance,  with  knowl- 
edge, by  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  gS  762,  764,  765;  Dec.  Dig.  ^268.] 

S.  Sales  ^=9442  —  Bbsach  of  Wabbavtt— 

Fleadino— Issues  and  Pboof. 

Though  plaintiff  alleged  that  wheat  sold 
to  him  by  defendant  as  spring  wheat  for  seeding 
was  in  fact  fall  wheat,  and  was  therefore  worth- 
less and  of  no  value  to  him,  he  could  still  re- 
cover for  such  damages  as  were  proximately 
caused  by  defendant's  failure  to  furnish  the 
kind  of  wheat  represented,  though  that  deliyer- 
ed  was  not  altogether  worthless  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1284^1301;   Dec  Dig.  «=>442.] 

Appeal  from  District  Court,  Flathead  Coun- 
ty; J.  E.  Erlckaon,  Judge. 

Action  by  F.  W.  Keeler  against  S.  L.  Gre^ 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

P.  U.  Wisbon,  of  Polaon,  tat  appellant 

SANNEB,  J.  The  complaint  alleges,  In 
flubatance,  that  on  April  1,  1913,  the  defend- 
ant sold  to  the  plaintiff  145  bushels  of  wheat 
for  spring  seeding,  warranting  said  wheat  to 
be  spring  V\te  wheat;  that  after  properly 
pr^arlng  the  ground,  plaintiff  properly  sow- 
ed the  wheat  upon  97  acres  and  used  care 
and  dlligoice  to  make  ttre  same  produce  a 
crop ;  that  said  wheat  did  not  produce  a  crop 
because  it  was  not  spring  wheat,  but  fall 
wheat,  and  was  therefore  worthless  and  of 
no  value  to  the  plaintiff;  that  he  did  not 
know  and  could  not  ascertain,  prior  to  the 
summer  of  1913,  that  the  wheat  was  not 
spring  Fife  wheat  as  warranted,  but  that  de- 
fendant knew,  or  could  with  reasonable  dili- 
gence have  ascertained,  that  fact  when  he 
delivered  said  wheat  to  the  plaintiff.  The 
complaint  then  fixes  the  damages  in  gross  at 
$683.60  and  in  paragraph  X  avers : 

"That  on  said  97  acres  of  land,  there  sprang 
up  and  grew  this  year  [19131  a  tliin,  scattering 
crop  of  spring  wheat  which  plaintiff  believes 
was  from  seed  scattered  to  the  ground  during 
the  harvest  of  1912,  which  plaiatiff  has  careful- 


ly cut  stacked,  and  threshed,  which  Is  of  tiw 
reasonable  value  of  $181.13,  to  which  amoant 
the  defendant  is  justly  entitled  to  credit" 

Judgment  Is  asked  for  $50237.  After  an- 
swer and  trial  upon  the  merits.  Judgment  tm 
the  plaintiff  for  $300  was  entered  on  the 
verdict  of  the  jury.  From,  that  judgment 
this  appeal  is  taken. 

[1,2]  But  one  question  Is  preeented,  vis.. 
Does  the  complaint  state  a  cause  of  action? 
The  defendant  insists  that  It  doee  not,  for 
two  reasons,  viz.:  It  contains  no  allegatloii 
that  defendant  "had  knowledge  of  the  variety 
of  liie  wheat  be  sold,"  and  It  attempts  to 
state  a  cause  of  action  based  upon  the  total 
worthiessness  of  the  wheat  sold,  which  is 
negatived  by  the  allegations  of  paragraph  X 
above  quoted.  We  see  nothing  in  either  ob- 
jection. As  to  the  first,  the  allegations  are 
clearly  sufficient  to  charge  a  warranty  of 
character  and  quality  by  the  seller;  It  Is  his 
duty  to  know  that  the  goods  delivered  were 
of  that  character  and  quality,  and  If  tbey 
were  not,  the  respondbillty  Is  his,  in  the  ab- 
sence of  an  acceptance  with  knowledge  bj 
the  buyer.  Hoffman  v.  Dixon,  lOS  Wis.  SIS, 
81  N.  W.  491,  76  AnL  St  Bep.  916. 

[3]  As  to  the  second:  Paragraph  X  doea 
not  admit  that  the  scattering  crop  came 
from  defendant's  seed,  but  avers,  In  effect, 
that  it  was  a  volunteer  crop  from  seed  scat- 
tered in  the  harvest  of  1912.  The  theory 
under  which  be  harvested  and  gave  credit 
for  this  volunteer  crop  manifestly  was  that 
his  duty  to  the  def«idant  required  him  to 
minimize  his  damage  so  far  as  might-  be,  and 
of  this  the  defendant  cannot  complain.  But, 
though  the  facta  were  as  a^ed  by  the  defuid- 
ant,  the  plalntUTs  cause  of  action  would  not 
be  destroyed.  If  not  all,  bat  only  a  part^  of 
the  wheat  was  worthless,  de  plalntllt  ooold 
still  recover,  under  the  allegattona  of  his 
complaint,  for  each  damages  as  were  prml^ 
mately  caused  by  the  def aidant's  taUnre  ao 
far  as  that  could  be  ascertained. 

The  judgment  la  afflimed. 

Affirmed. 

BBANTLY,  a  J.,  and  HOLLOWAT. 
ooncor. 


ANDEBSON  v.  COOLTN  et  aL 
(Supreme  Court  of  Idaho.    May  20,  1916.) 

1.  AnifiBSiON  or  A-rrosNKTB  lo  Pbaoijiub  ■ 

Statutobt  Bbquibeuihis. 

Section  3090,  Rev.  Codet  provides;  "Any 
citizen  or  person,  resident  of  this  state,  who  has 
bona  fide  declared  his  intention  to  become  a 
citizen  in  the  manner  required  by  law,  of  the 
age  of  twentj'-one  years,  of  good  moral  char- 
acter, and  who  possesses  the  necessary  qualifi- 
cations of  learning  and  ability,  is  entitled  to  ad- 
mission as  attorney  and  counselor  in  all  courts 
of  this  state."  But,  before  being  admitted  aa 
such  attorney  and  counselor,  as  provided  by 
section  3991,  Bev.  Codes,  as  amended  by  Seas. 
Laws,  1909,  p.  110,  "most  produce  satisfacto- 
ry testimooiais  of  good  moral  character,  and 
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*  *  *  niider^  m  ttrlet  exuDlnation  ta  open 

court  aa  to  bis  qualifications,  by  the  justices 
of  the  Supreme  Court."  Section  3994,  Kev. 
'  Codes,  as  vnended  by  Seas.  Laws  1911,  p.  838, 
provide*:  "The  examination  toay  be  cUspenBed 
with  is  the  case  of  any  person  who  has  been 
idmitted  to  practice  law  under  liceose  or  certifi- 
eate  from  the  hishest  court  of  another  state 
<ff  territory,  and  has  •  •  •  thereafter  acta- 
■11;  engaged  in  the  practice  of  law  as  a  principal 
occupation  for  not  less  than  three  yeara  immedi- 
stely  preceding  with  [the]  date  of  application 
for  admission  to  practice  in  this  state,  and  who 
is  in  good  standing  as  such." 

2.  ROU.  OF  ATTOBimTS. 

Section  36D5,  Bev.  Codea,  provides:  "Kach 
clerk  most  keep  a  roll  of  attorneys  and  coun- 
selors admitted  to  practice  by  the  court  of  which 
he  18  clerk,  which  roll  must  be  signed  by  the 
person  admitted  befo>re  he  re<^ves  a  licence." 

5.  Attobnets  Peacticino  Without  Licihsb 

— CONTKIIPT. 

Section  3996.  Rev.  Codes,  provides,  in  anb- 
Etaace,  that  if  any  person  shall  practice  law  in 
this  state  in  any  court,  except  a  justice's  court, 
without  having  received  a  license  as  attorney 
iod  coonselor,  be  is  guilty  of  a  e<Hitenipt  of 
court 

4.  Attobkkt  and  Cueht  «=:»3— Admission 
or  Attornkts  to  Pbactice— JtmiBDicnoN. 
Under  the  amendment  to  section  3991.  Rer- 
Codes,  supra,  the  admission  of  attorneys  of  sis- 
ter states  and  territories  to  practice  in  all  the 
courts  of  this  state  is  placed  wholly  within  the 
jurisdiction  of  the  Supreme  Court  of  this  state, 
aod  ihe  law  does  not  authorize  the  admission  of 
such  attorneys  by  the  district  courts.. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
CUeat,  Cent  Dig.  1 1 ;  Dec.  Dig.  ^3.] 

6.  DiSBARHEST  OF  Attobnet— Gboundb. 

Subdivision  4  of  section  4002,  Bev.  Codes, 
provides,  as  one  of  the  causes  for  whidi  an  at- 
torney may  be  disbarred  or 'suspended:  "Lend- 
ing bia  name  to  be  used  as  an  attorney  and 
coQDselor  by  any  other  person  who  ia  not  an 
attorney  and  counselor,"  and  regularly  admit- 
ted to  practice. 

t  Resident  ATroBKET&— Signing  of  Pixad- 
incs. 

Sec.  4198,  Rev.  Codes,  provides;  "All  plead- 
ings filed  in  the  district  courts  or  Supreme  Court 
of  this  state  shall  be  signed  by  a  resident  at- 
torney of  the  state  of  Idaho,  who  shall  state 
hia  residence  or  postoffice  address;  and  the 
name  of  a  resident  attorney  shall  be  endorsed 
on  all  summons  issued  out  of  the  district  courts, 
and  all  pleadings  required  to  be  veriBed  Bhall  be 
verified  by  a  party  to  the  action,  or  any  attor- 
ney reatding  in  the  state  of  Idaho  and  regularly 
admitted  to  practice  in  the  courts  of  this  state." 

7.  ArroBNKY  and  Client  «=9lO  —  Nonbbsj- 

DENT  ATTOBNETS — ASSOCIATION  WITH  BSBI- 

DEST  Attobsey— Necessity. 

Nonresident  attorneys,  who  are  admitted 
to  practice  in  this  state  under  section  3994, 
Bev.  Codes,  as  amended,  sunra.  In  order  tliat 
tbey  may  be  permitted  to  appear  in  the  courts 
of  this  state,  must  associate  with  them  a  resi- 
dent attorney  who  has  .been  r^larly  admitted 
to  practice  in  the  courts  of  this  stste,  who  shall 
be  held  primarily  responsible  by,  and  answer- 
able to.  the  courts  of  this  state,  for  all  pro- 
ceedit^  had  in  connection  with  the  litigation  in 
vtaiidi  they  are  so  employed  before  the  courts 
of  tUs  state.  Said  emptoyment  of  a  resident 
attorney  is  not  to  be  a  mere  subterfuge,  but 
bona  Ode  and  in  good  faith,  and  for  which 
aervices  said  attorney  is  entitled  to  charge  and 
receive  adequate  eompsnsation. 

[Ed.  Note.— IV)r  other  cases,  see  Attorney  and 
Cheat,  C«it  Dig.  i  14 ;  Dec  Dig.  «=s>10.] 


8.  AxTOBinT  AHD  OUSm  «9»ll-"N'0IllBn- 

DENT  AnosnST— Stxxkino  Nahb  roh  Pa- 

PEBS. 

Upim  motion  an  order  will  be  made  by  this 
court  striking  the  name  of  a  person  who  has 
not  been  regularly  admitted  to  practice  in  the 
courts  of  this  state,  or  by  comity  extended  upon 
application  by  the  court,  from  all  original  files 
and  briefs,  where  the  name  of  said  person  ap- 
pears ;  and  he  will  be  denied  the  right  to  appear 
in  this  court  or  the  district  courts  of  this  state 
as  an  attorney  and  counselor  until  be  baa  fully 
complied  with  all  of  the  requirements  of  the 
statutes  of  this  state  governing  tiie  admission 
of  attorneys  and  counselors  to  practice  law  In 
this  Jurisdiction. 

lEd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  U  15.  IC ;  Dec.  Dig.  «&=>11.) 

9.  Appeal  and  Ebeob  €=»787— Bbiefs— Dis- 
BESI-ECTFUL  LaNQUAGE— RlOnT  TO  StBIKE. 

A  motion  will  be  sustained  to  strike  from 
the  files  briefs  couched  in  language  disrespectful 

to  the  court  and  court  officers,  and  unbecoming 
an  attorney  and  officer  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3102;  Dec.  Dig.  «=>767.] 

Action  by  W.  A.  Anderson  agalDst  Andrew 
Coolln  and  others.  Judgment  for  defendants, 
and  plaintiff  appealed,  and  moves  to  strike 
from  all  papers  filed  In  the  cause  the  name 
of  an  attorney  not  admitted  to  practice  in 
the  state,  and  to  strllce  from  the  files  a  brief 
couched  in  language  disrespectful  to  the 
court  and  court  cheers  and  unbecoming  an 
attorn^.  Motion  sustained. 

Uotlon  to  strike  from  all  papers  filed  in 
a  cause  the  name  of  an  attorney  not  ad- 
mitted by  law  to  practice  In  this  state,  and 
to  strike  from  the  Slea  In  tbe  case  a  brief 
couched  In  language  disrespectful  to  the  court 
and  court  officers,  and  unbecoming  an  attor- 
ney, which  motion  was  sustained. 

J.  F.  AJlshle,  of  Coeur  d'Alene,  B.  N.  La 
Velne,  of  SL  Maries,  and  Peacock  &  Ludden, 
of  Spokane,  Wash.,  for  appellant.  W.  F. 
McNaughton,  of  Cceur  d'Alene,  for  resvond- 
ents. 

BUDGB,  3.  W.  B.  Mitchell  appeared  in 
the  district  court  of  the  Flghth  Judicial  dis- 
trict of  Idaho  as  an  attorney  in  the  case 
wherein  W.  A.  Anderson  was  plaintiff  and 
Andrew  Coolln,  W.  B.  Mitchell,  trustee,  E.  H. 
Berg,  trustee,  Charles  W.  Eeardmore,  and 
Washington  Trust  Company,  a  corporation, 
were  defendants.  An  api^al  from  the  Judg- 
ment in  said  cause  Is  now  pending  in  this 
court,  in  which'  the  said  W.  B.  Mitchell  ap- 
[>ear8  as  attorney  for  the  respondents.  In 
whose  t)ehalf  he  prepared,  filed,  and  served 
upon  counsel  for  the  appellant  a  brief  in 
said  cause.  On  May  3,  1915,  counsel  for  ap- 
pellant filed  a  motion  In  this  court — 

"to  strike  from  all  the  papers  and  files  origioally 
filed  in  this  court  the  name  of  W.  B.  Mitchell 
as  attorney  for  respondent,  •  *  •  upon  the 
ground  that  the  said  W.  B.  Mitchell  is  not  an 
attorney  admitted  or  entitled  to  practice  in  the 
courts  of  Idaho,  and  upon  the  further  ground 
that  the  district  court  has  no  power  or  author- 
ity to  permit  an  attorney  to  practice  law  in  this 
state,  and  particularly  no  authority  to  permit 
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or  crant  him  leare  to  appear  in  this  coart,  and 
that  the  district  judge,  from  whose  decision  this 
appeal  is  prosecuted,  has  never  pretended  or 
purported  to  grant  such  leave,  and  upon  the 
lurther  ^und  that  the  records  and  files  in  this 
case  show  that  the  said  W.  B.  Mitchell  is  not 
entitled  to  be  extended  the  right  to  appear  as 
attorney  for  any  litigant  by  courtesy  or  other- 
wise." 

[1]  Section  3990,  Rev.  Codes,  provides: 

"Ad7  citizen  or  person,  resident  of  this  stata, 
who  has  bona  Sde  declared  his  intention  to  be- 
come a  citizen  in  the  manner  required  by  law, 
of  the  age  of  twenty-one  years,  of  good  moral 
character,  and  who  possesses  the  necessary 
qualifications  of  learning  and  ability,  is  cptitled 
to  admission  ae  attorney  and  counselor  In  aU 
courts  of  this  state." 

Section  3991,  Rev.  Codes,  as  amended  1^ 
SesB.  Laws  1909,  p.  110,  provides: 

"Every  applicant  for  admissiOD  as  an  attorney 
and  counselor  must  produce  satisfactory  testi- 
monials of  good  moral  character,  and,  except 
as  hereinafter  provided,  undei^o  a  strict  exam- 
ination in  open  court  as  to  bia  qualiScatious, 
by  the  justices  of  tbe  Supreme  Court" 
Section  3992,  Rev.  Codes,  provides: 

"If,  upon  such  examination  in  the  Supreme 
Court,  the  applicant  is  found  qualified,  the  court 
•hall  admit  him  as  attorney  and  counselor  in 
all  the  courts  of  this  state,  and  shall  direct  an 
order  to  be  entered  to  that  effect  upon  its  rec- 
ord, and  that  a  certificate  of  such  record  be 
given  to  him  by  tbe  clerk  of  the  court,  which 
certificate  is  his  license." 

Section  3993,  Rev.  Codes,  provides: 
"Every  person,  before  receiving  license  to  prac- 
tice law,  shall  take  the  oath  prescribed  by  law, 
and  shall  pay  to  the  state  treasurer  tbe  sum  of 
twenty-five  dollars  for  the  use  of  the  state 
library  fund,  and  the  clerk  of  the  court  shall 
require  of  the  person  so  admitted  the  receipt 
of  the  said  treasurer,  before  issuing  such  license, 
and  in  no  case  shall  the  oath  be  administered 
or  the  license  issued  until  such  receipt  is  jtEfr- 
duced  and  filed  in  the  office  of  the  clerk." 

[21  Section  3095,  Rev.  Codes,  provides: 
"Each  clerk  must  keep  a  roll  of  attorneys  and 
counselors  admitted  to  practice  by  the  court 
of  which  be  is  clerk,  which  roll  must  be  signed 
by  the  person  admittsd  before  he  receives  a 
license." 

13]  Section  3996,  Rev.  Codes,  provides; 

"If  any  person  shall  practice  law  in  any  court, 
except  a  justice's  court,  without  having  received 
a  license  as  attorney  and  counselor,  he  Is  guilty 
oi  a  contempt  of  court." 

[4]  The  district  courts  of  this  state,  prior 
to  the  amendment  of  section  3991,  Rev.  Codes, 
supra,  were  authorized  to  admit  applicants 
to  practice  as  attorneys  and  coonselors  In 
tbe  district  courts  of  this  state  upon  like 
testimonials  and  examinations  as  are  re- 
quired now  to  be  furnished  and  taken  in  the 
Suprane  Conrt,  but  are  not  now  bo  au- 
thorized. 

Section  3997,  Rev.  Codes,  provides  the  dnty 
of  an  attorney  and  counselor,  by  the  provi- 
dons  of  which,  he  Is  required,  inter  alia,  to 
support  the  Constitution  and  laws  of  the 
United  States  and  this  state,  and  to  maintain 
the  respect  due  to  tbe  courts  of  Justice  and 
Judidal  <^cers.  Rules  of  duty  are  further 
prescribed  in  this  section,  which  are  In- 
tuded  to  regulate  and  control  the  ocmduct  of 
attorneys  and  counselors  with  regard  to  the 


public  and  to  those  In  whose  b6half  they  ap- 
pear in  court  and  exercise  th^  appropriate 
functions. 

[1]  Section  4002,  Rev.  Codes,  provides  Uiat 
an  attorney  Is  subject  to  the  authority  of  the 
courts,  and  may  be,  tor  cause  shown,  sus- 
pended or  removed  and  deprived  of  the  right 
to  pursue  his  profession,  by  the  Supreme 
Court  This  may  be  for  any  of  the  caiuea 
enumerated  in  said  section,  arising  after  his 
admission  to  practice.  Subdivision  4  of  sec- 
tion 4002,  supra,  provides,  as  one  of  the 
causes  for  which  an  attorney  may  be  re- 
moved or  suspended,  the  following: 

"Lending  bis  name  to  be  used  as  an  attorney 
and  counselor  by  any  other  person  who  Is  ntrt 
an  attorney  and  counselor." 

Said  subdivision  applies  to  regularly  ad- 
mitted resident  attorneys  of  this  state  who, 
with  knowledge,  permit  the  use  of  their 
names  by  persons  who  have  not  been  ad- 
mitted either  upon  examination  before  the 
Supreme  Court  of  this  state  or  upon  motion 
as  provided  by  section  3994,  Rev.  Codes,  as 
amended  by  Sesa.  Laws  1911,  p.  338,  result- 
ing In  such  unauthorized  persons  appearing 
as  attorneys  and  counselors  in  the  courts  ot 
this  state. 

All  of  the  foregoing  provisions  of  the  stat- 
ute were  enacted,  not  only  in  the  Interest  of 
those  who  employ  tbe  services  of  attorneys, 
but  In  the  Interest  of  the  public  at  large. 

Section  3994,  Rev.  Oodes,  as  amended,  su- 
pra, provides: 

"Xhe  examination  may  be  dispensed  with  in 
the  cose  of  any  person  who  haa  been  admitted 
to  practice  law  under  license  or  certificate  fnnn 
the  highest  court  of  another  state  or  territory, 
and  has  been  thereafter  aetoally  engaged  in 
the  practice  of  law  as  a  principal  occupation  for 
not  less  than  three  years  immediately  preced- 
ing with  [the]  date  of  application  for  admission 
to  practice  in  this  state,  and  who  is  in  good 
standing  ss  such.  The  court  shall,  before  ad- 
mitting such  person,  require  the  production  of 
his  license  or  certificate  and  an  affidavit  of  his 
standing,  and  shall  satisfy  itself  by  questioning 
the  applicant  under  oath,  and  such  otlier  means 
as  it  may  adopt,  that  he  has  been  engaged  in 
actual  practice  as  above  stated." 

It  will  be  conceded  that  the  terms  and  con- 
ditions of  tbe  admission  of  an  attorn^  to 
practice  law,  or  to  continue  In  the  pracUce  of 
law,  as  well  as  his  powers,  duties,  and  prlrl- 
l^a,  are  pn^r  subjects  of  legislative  con- 
trol, to  the  same  extent  and  subject  to  the 
same  limitations  as  In  the  case  of  any  other 
profession  or  bu^ness  that  Is  created  or  reg- 
ulated by  statute.  It  is  a  privilege  or  fran- 
chise that  is  extended  by  legislative  enact- 
ment, conditioned  upon  a  cwnpliance  witli 
the  statutes  regulating  the  practice  of  the 
law  and  the  conduct  of  the  attorney  in  bis 
private  life  end  dealings  with  the  pabUc,  and 
tbe  respect  due  the  courts  of  Justice  and  Ju- 
dicial oEDcera  Tb»  Legislature  may  rightfully 
provide  under  what  circumstances  and  condi< 
tiona  attorneys  may  appear  before  the  courts 
of  this  state  in  ths  practice  of  their  profession, 
as  well  as  to  provide  that  certain  acts  shall 
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hare  been  performed  before  the  machinery  of 
tbe  courts  Is  pot  Id  operstloo. 
[I]  Section  4198.  Ber.  Codes,  provides: 
"All  pleadiiisB  filed  in  the  diatrict  coarts  or 
Supreme  Court  of  this  itBte  shall  be  signed  bj 
I  resident  attomey  of  the  state  of  Idaho,  who 
thtll  atate  his  residence  or  post  office  address ; 
and  the  oame  of  a  resident  attorney  shall  be 
indorsed  on  all  Bummoos  isaaed  oat  of  the  dis- 
trict courts,  and  all  pleadings  required  to  be 
T«rlfied  shall  be  verined  by  a  party  to  the 
icUon,  or  any  altomey  residing  In  the  state  of 
Idaho  and  regularly  admitted  to  praeties  in 
tbe  courU  of  Uiis  state." 

[1, 1]  Wliere  axmxeMaait  attomeys  are  ad- 
nltted  to  practice  In  this  state  vnder  sectbm 
39M,  as  amended,  snpra.  It  Is  neoessary.  In 
ader  that  they  be  permitted  to  appear  In  the 
norts  of  this  state,  Uiat  tb^  have  associated 
with  them  ft  realdoit  atttnuey,  whose  name 
Aill  vpear  upon  all  pleadings  filed  In  the 
district  court  w  4n  the  Sapreme  Court,  and 
iriiose  residence  or  post  offloe  address  shall 
be  Isdcnrsed  npon  tlie  summons  Issued  out  of 
district  court ;  and  all  pleadings  required 
to  be  verified  shall  be  Terlfled  by  a  party  to 
Q»  action,  or  any  attomey  residing  In  t3ie 
itate  of  Idaho  and  regularly  admitted  to 
practice  In  the  courtk'  o(  this  state  nils  sec- 
tion Is  intended  to  proride  for  Uie  employ- 
amt  cf  a  resldeat  attomey  of  this  state,  who 
■hall  be  held  primarily  responsible  by,  and 
■Dswemble  to,  the  coarts  of  this  state  for  an 
proceedings  had  In  connection  with  the  litiga- 
tion before  the  courts,  emidoyment  of 
naldent  attomeys  under  tills  section  Is  not 
to  be  considered  as  a  mere  subterfuge,  or  that 
Oiere  is  a  compliance  with  the  aQMt  of  said 
■KtkMi,  where  an  arrangement  la  made  that 
flte  name  of  an  attomey  may  be  used  as  an 
acoonimodation  only.  Hie  employment  must 
be  bou  fide  and  In  good  faith.  Courts  will 
look  to  resident  oounsel  in  t3ie  first  Instance, 
and  reitnlTe  at  thMr  hands  the' same  <»refn1 
wnsMeration  and  attention  to  the  business 
fiiat  is  Intrusted  to  tbeHi  care,  when  associat- 
id  with  counsel  of  sister  statra  or  territories, 
u  if  Oiey  were  conducting  such  cases  alone, 
tliehr  llahtUty  will,  in  every  respect,  be  12ie 
ame  when  associated  wlOi  counsel  who  are 
not  lestdats  of  the  state  as  it  would  under 
any  other  drcumstanoea.  An  attorney  of  13ils 
Mate  lending  Ills  nsme  to  be  used  as  an  at- 
torney and  counselor  by  any  other  person  who 
ia  not  an  attomey  and  counselor,  within  the 
loeaning  of  the  provisions  of  our  statutes  reg- 
Blatliig  tlie  right  to  practice  law  In  this  state, 
la  snbjeet  to  disbarment,  and  for  that  reason 
Kddeut  counsel  are  entitled  to  cliaiige  and 
exact  an  adequate  tee  tat  services  raidered 
vrtim  associated  with  coaaaA  who  are  not  res- 
idents of  this  steteb 

It  Is  conceded  that  W.  B.  Ultcfaell  has  not 
been  admitted  to  practice  law  In  this  state 
under  the  provlslau  of  section  8991,  Rev. 
Godea^  ss  amended,  aupra,  or  under  the  iwo- 
vhtaia  of  Bectltm  8994,  Rev.  Codes,  as  amend- 
ed, aopn;  in  other  wordSi  the  laid  W.  B. 
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Mitchell  has  not  been  admitted  either  upon 
an  examination  in  open  court  or  under  license 
or  certificate  from  the  hli^iest  court  of  anoth- 
er state  or  territory,  under  whldi  certlflcato 
or  lioean  he  haa  bem  engaged  In  the  practice 
of  law  as  a  principal  oecnpatlfu  tcx  not  less 
than  three  yean  immediately  preceding  the 
date  of  application  for  admission  to  practice 
In  tills  state.  Olils  being  troei  his  aiqiear- 
ance  In  this  court,  as  well  as  In  the  district 
court,  was  not  authorised  by  the  laws  of  this 
etete. 

We  do  not  wish  to  be  undustood  as  hold- 
ing that  the  district  courts,  as  well  as  this 
court,  have  not  the  Inherent  power,  as  a  mat- 
ter of  comity,  to  permit  an  attomey  from  a 
sister  stete  or  territory  to  present  argument 
in  any  pending  cas^  but  even  this  prerogative 
should  not  be  abused,  and  where  attorn^ 
from  sister  stetes  or  territories  have  business 
which  require  their  intermittent  appearance 
In  the  otnuts  of  this  stet^  it  is  quite  i>roper 
that  tliey  should  comply  with  ttie  provtslons 
of  the  laws  of  this  atate  regulating  the  right 
to  engage  in  the  practice  of  their  profession 
within  this  jurisdiction. 

It  Is  Uierefore  ordered  that  the  name  of 
the  said  W.  B.  Mitchell  as  an  attomey,  be, 
and  the  same  Is  hereby,  stricken  from  all  of 
the  papers  and  flies  originally  filed  la  this 
court;  and  It  Is  further  ordered  ttut  the  said 
W.  a  Mitchell  Is  hereby  prohibited  from  fur- 
ther appearing  as  an  attomey  in  this  court; 
cr  In  the  district  courte  of  this  state,  until 
such  time  as  be  has  fully  complied  with  the 
provisions  of  the  statutes  of  this  state  r^ 
ulattng  the  right  ct  an  attomey  to  engage  tn 
the  practice  of  law  in  this  Jurisdiction. 

[I]  Counsel  for  'amtellant  also  moved  this 
court— 

"to  strike  from  the  flies  the  brief  entitled  'Re- 
spondents' Answer  Brief,*  and  signed  as  fol- 
lows: 'W.  B,  Mitchell,  Attorney  (or  Beapond- 
ents  by  leave  of  District  Court,  *  •  •  •  for 
the  reason  that  said  brief  is  coached  in  lan- 
gtiage  disrespectful  to  the  court  and  court  of- 
Qcers  and  tinbecoming  an  attorney  and  officer 
of  the  court,  end  that  it  is  devoted  largely  and 
chiefo  to  personalities,  vitaperatton,  and  abtue 
which  is  in  no  way  connected  with  or  supported 
by  the  record  in  the  cose.  •  * 

We  have  examined  the  brief  designated 
"Bewondento*  Answer  Brief,**  and  find  tlwt 
it  Is  subject  to  the  motion,  and  Is  devoted 
largely  to  personalltiesp-  vitupemtion,  and 
abuse  directed  against  one  of  tbe  attomeys 
for  the  appellant  which,  from  t!be  facts  in 
this  case,  are  unwarranted,  and  can  be  of  no 
assistance  to  this  court  in  reaching  a  cor^ 
rect  determination  of  the  1^1  questions  In- 
volved. BeqMndents*  answer  brief  Is  hereby 
stricken  from  tbe  files.  The  r^pondents  In 
this  case,  however,  are  allowed  30  days  with- 
in wlilch  to  file  and  serve  a  substitnto  brief 
In  lieu  of  reapondraits*  answer  brief. 

SULLIVAN,  a  J.,  and  MORQAN,  7.,  oon- 
cnr. 
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SANDEBS  T.  OITT  OF  OCEUB  IXALENE 
et  al. 

(Snprane  Coart  of  Idaho.   Mar  24,  XOISO 

1,  Municipal,  COBPOHATIONS  «s»2&— Akhsx- 
ATION  OF  TBBniTOBT— GONTIOUOnS  LANDfr- 

Statdtks. 

Section  9  of  tlie  act  of  Pebniary  9,  1899 
(T<awB  1899,  p.  109),  was  not  amended  or  re- 
pealed, either  directly  or  by  implication,  by 
the  act  of  March  8,  1905  (Laws  1905,  p.  391), 
preBcribing  the  method  for  annexing  adjacent 
territory  to  dti«,  towns,  or  villages. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  IS  69-75;  Dec  Dig. 
«=»29.] 

2.  MUNIOIPAI,  GOBPOBATIONS  «=>29— Ankix- 
ATiON— "Contiguous  TKaarrOET." 

Held,  tbat  under  the  facts  of  this  case, 
where  it  appears  tbat  the  right  of  way  of  the 
Island  Empire  Railway  Company,  200  feet  in 
width,  intervened  between  the  city  of  Gae^ar 
d'Alene  and  tbe  Taylor  Park  addition  to  Cceur 
d'Alcne,  the  territory  sought  to  be  annexed, 
at  tbe  time  the  annexation  ordinance  was  pass- 
ed on  July  26,  1907,  said  territory  came  prop- 
erly within  the  purview  of  contiguous  or  adja- 
cent territory  under  the  provisions  of  said  sec- 
tion 9  of  the  act  of  1899,  and  was  at  that 
time  legally  annexed  to  the  city  of  Coenr 
d'Alene.  Hatch  v.  Consumers  Co.,  Ltd.,  17 
Idaho,  218,  104  Pac.  670,  40  L.  R.  A,  (N.  S.) 
263,  cited  and  followed. 

TEd.  Note.— For  other  cases,  see  Municipal 
Oorgoratlonfl,  Cent  Dig.  ||  66-75;  Dec.  Dig. 

For  other  definitions,  see  Words  and  Fhrafes, 
Second  Series,  Contignotu  Territory.] 

Appeal  from  District  Court,  Kootraal 
Gotmty ;  Robert  N.  Dudd,  Judge. 

Action  by  Lewis  Sanders  against  tbe  City 
of  Coeor  d'Alene  aod  another,  to  perpetually 
enjoin  collection  of  a  tax  on  property  In  an 
annexed  district.  From  a  Judgment  for  re- 
spondents, plaintiff  appeals!  Affirmed. 

B.  N.  La  Velne,  of  St  Maries,  and  W.  F. 
Morrison,  Jr.,  of  Gceur  d'Alene,  for  appellant 
McNau^ton  &  Berg,  of  Cceur  d'Alene,  for  re- 
SPondentSL 

BUDGE,  J.  The  appellant  commenced  this 
action  in  the  district  court  of  the  Eighth  ju- 
dicial district  of  Kootenai  county,  to  perpetu- 
ally enjoin  the  city  of  Cceur  d'Alene,  a  munic- 
ipal corporation,  and  Fred  E.  Wannacott,  as- 
sessor and  ex  officio  tax  collector  of  Kootenai 
county,  respondents  from  enforcing  the  col- 
lection of  a  special  dty  tax  levied  against  the 
property  of  the  appellant,  which,  with  the 
penalty  and  costs,  amounts  in  all  to  $16.96. 
The  facts  In  this  case  were  stipulated  and 
submitted  to  the  court,  a  Jury  being  expressly 
waived.  Judgment  was  entered  in  favor  of 
respondent  Tbla  is  an  appeal  from  tbe  Judg- 
ment 

As  the  facts  stipulated  are  somewhat  voln- 
mluous,  we  do  not  think  It  is  necessary  to  set 
them  out  In  hffc  verba.  They  recite  that  the 
plaintiff  is  a  citizen  of  the  United  States,  the 
defendant  is  a  municipal  corporation,  and 
Fred  E  Wannacott  was,  at  tbe  times  men- 
tioned in  plaintiff's  complaint,  the  assessor 


and  ex  officio  tax  c<^ector  of  Kootenai  ooon- 
ty;  that  In  tbe  year  1903  the  Coaor  d'Alene  & 
Spokane  Railway  acquired  from  the  federal 
government,  through  Ft  Sherman  Reserva- 
tion, a  right  of  way  to  the  extent  of  200  feet 
In  width,  and  In  addition  thereto,  20  acres  of 
the  public  domain  for  terminal  grounds  and 
station  purposes;  a;id  since  aeqnlrlng  tbia 
property,  said  railway  company  and  its  suc- 
cessor, the  Spokane  &  Inland  Empire  Ball- 
way  Company,  have  continuously  used  the 
same  for  the  maintenance  and  operation  of 
their  terminals,  railway  tra<^  and  trains, 
carrying  passengers  from  Spokane,  Wash., 
and  Cceur  d'Alene,  Idaho,  to  intermediate 
points ;  tbat  prior  to  1903,  the  defendant,  a 
municipal  corporation,  knovm  as  tbe  viUf^ 
of  Coeur  d'Alene,  was  situated  wholly  on  the 
east  side  of  said  railway  rl^t  of  way ;  tbat 
in  1905,  the  United  States  government  caused 
said  Ft  Sherman  Military  BeservaUon  to  be 
subdivided  into  lots,  tracts,  and  parcels, 
which  were  sold  at  public  auction,  except  the 
terminal  grounds  and  right  of  way  of  said 
railway  company;  tbat  there  Is  and  has  been 
a  road,  known  as  tbe  "Mullen  Boad,**  extend- 
ing across  said  railway  right  of  way  and 
terminal  grounds,  connecting  with  First 
street  In  Cffiur  d'Alene  on  the  east  side  and 
the  dty  park  on  tbe  west  side  of  the  rail- 
way grounds,  which  la  being  used  as  a  high- 
way to  connect  the  two  portions  of  the  dty ; 
that  on  the  26th  day  of  July,  1907,  defend- 
ant duly  passed,  approved,  published,  and  re- 
corded Ordinance  No.  215,  which  is  tbe  or- 
dinance in  question  in  this  action,  for  tbe 
purpose  of  ^tending  the  boundaries  of  tlie 
city  of  Coeur  d'Alene  by  annexing  thereto  cer- 
tain property  lying  west  of  tbe  r}gbt  of  way 
and  grounds  of  said  railway  company,  includ- 
ing tbe  property  of  the  appellant  herein; 
that  on  the  26tb  day  of  July,  1907,  when  tlie 
ordinance  in  question  was  passed,  tbe  dty  ot 
Ooeur  d'Alene  extended  to  the  easterly  line  of 
the  railway  right  of  way  and  station  grounds, 
and  that  said  right  of  way  and  station 
grounds  stood  between  the  dty  of  Cceur  d'Al- 
ene as  it  then  existed  and  the  property  con- 
tiguous or  adjacent  to  the  property  in  dis- 
pute ;  that  the  owners  of  tbe  tracts  and  par- 
cels of  land  on  the  west  side  of  said  railway 
right  of  way  caused  a  survey  to  be  made  of 
lot  16  and  the  south  half  of  lots  16  and  17, 
section  14,  township  50  N.,  range  4  west,  B. 
M.,  in  said  Ft  Sherman  Military  Reservation, 
and  bad  a  plat  prepared  and  filed,  and  also 
dedicated  streets  and  alleys  within  said  sub- 
divisions. This  tract  was  thereafter  known, 
and  is  now  known,  as  Taylor's  Park  addltioa 
to  the  city  of  Cceur  d'Alen^  in  wbich  oi^^ 
laut's  lot  la  situated. 

The  city  of  Cceur  d'Alene,  for  tbe  year  1011, 
caused  a  special  dty  tax  to  be  levied  npon 
and  against  the  property  of  tbe  appellant, 
which  was  certified  to  the  county  assessor 
of  Kootenai  county,  for  collection,  and  which, 
with  penalty  to  date  of  filing  the  complaint. 
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amoDDted  to  ^.75.  TUs  tax  appMUuit  bas 
refused  to  pay. 

It  Is  furtber  attpulated  that  tbe  city  of 
Ooedr  d'Alene,  since  tbe  passatee  of  OriUstuxe 
No.  21S,  baa  levied  and  eoUected  taxea  on  all 
property  wbkdi  aald  ordinance  annexed  to 
the  city,  and  has  Incurred  bonded  indebted- 
ness tot  improrauents,  a  considerable  portlmi 
ot  whlcb  was  for  costs  and  expaaaea  of  con- 
stractlDg  crossings,  drains,  crosavalln,  and 
nrtw  In  said  Taylor  Paik  addition ;  tbat  said 
territory  Inlnded  In  said  ordinance  and  lying 
west  of  said  rlgbt  of  way  bas  been  represent- 
ed In  the  city  council  of  said  city  by  one  or 
more  eooncllmen  each  year  since  aald  ordi- 
nance waspasaed. 

Counsel  for  appelant  makes  fln  aaalgn- 
mats  of  error.  There  la,  bowever,  but  one 
qoestion  Involved  In  this  case,  which  is  prop- 
erly assigned  under  counsel's  third  assign- 
ment at  error,  viz.: 

"The  court  erred  in  making  and  entering  Its 
dKree  in  favor  of  respondent  and  against  appel- 
lant, decreeing  tbat  lot  22,  of  blocb  2,  Tay- 
lor's Park  [addition  to  the  dty  of  Cotiir 
d'Alene],  Kootenai  coonty,  Idaho,  Is  a  part  of 
tbe  city  of  CoAir  d'Alene,  and  bas  been  a  part 
of  the  dty  of  CoMr  d'Alene  since  the  26th  day 
of  July,  1907;  that  it  is  subject  to  municipal 
lues;  and  all  municipal  taxea  legally  levied 
aftinit  it  for  the  year  19U." 

As  aroeara  from  tbe  statement  of  facts, 
daring  tbe  month  of  Jnly,  1907,  the  dty  of 
Cffior  d'Alene  enacted  Ordinance  No.  215, 
whereby  It  annexed  to  tbe  city  of  C<Eur 
d'Alene  all  the  tracts  and  parcels  of  land,  in- 
dudlng  tbe  property  of  the  appellant  lying 
west  of  the  right  of  way  and  terminal 
Fotmds  of  said  railway  company. 

It  la  contended  by  counsel  for  appellant 
tliat  appellant's  property  lying  west  of  the 
rlgbt  of  way  and  terminal  grounds  of  the 
Spokane  &  Inland  Empire  Railway  Company 
Is  not  adjacent  or  contlguoua  to  tbe  property 
included  within  the  dty  limits  of  tbe  dty  of 
C<eur  d'Alene  to  tbe  eastward  of  said  rail- 
way right  of  way,  and  therefore  Is  not  sub- 
ject to  annexation  to  said  dty  under  the 
statutes  of  this  state;  that  tbe  fee  in  said 
terminal  grounds  and  right  of  way  Is  In  tbe 
Hnited  States  government  and  Is  not  sub- 
ject to  be  subdivided,  platted,  and  disposed 
of;  and  tbat  tbe  action  of  the  city  of  Cceur 
d'Alene  in  attempting  to  annex  the  property 
of  the  plaintiff,  together  with  other  property 
lying  west  of  the  right  of  way  of  said  rail- 
way company  by  Ordinance  No.  215  of  July 
26, 1907,  was  void.  It  therefore  becomes  neo- 
^ry  for  os  to  advert  to  tbe  statutes  in 
force  at  tbe  time  of  the  passage  and  approval 
of  said  ordinance,  In  order  to  determine  Its 
nlldlty. 

[1,21  It  is  urged  by  counsel  for  apt>ellant 
t^t  the  Session  Laws  at  1909,  at  page  391, 
which  amend  In  part  tbe  Session  Laws  of 
^  pages  106  to  UO^  by  implication  also 


amend  section  9  of  the  Session  Laws  of  18QB» 
page  109.  Upon  examinaHon,  we  find  'that 
section  9,  Sess.  Laws  1890,  p.  10%  which  pro- 
vides: 

"When  land  or  territory  shall  be,  or  shall  bate 
been,  laid  off.  subdivided  or  platted  into  lots 
or  blocks,  and  such  lots  or  blocks  shall  b^  or 
shall  have  been  for  the  purposes  of  sale  or 
otherwise  subdivided  into  smaller  lota  or  parceliL 
such  smaller  lots  or  parcels  shall  be  treated 
and  regarded  as  lota  or  blocks  within  the  meab- 
ing  of  tbe  two  preceding  sections;  and  land 
or  territory  laid  off  or  subdivided,  as  in  said 
sections  described,  shall  be  regarded  and  Creat- 
ed as  contiguoas  to  each  dty  or  town,  notwith- 
standing any  stream  or  embankment  or  any 
strip  or  parcel  of  land  not  more  than  two  hun- 
dred feet  in  width  may  be  or  lie  between  such 
land  or  territory  and  the  corporate  limits  of 
audi  dty  or  town" 

— ^was  not  amended  or  repealed  by  the  Session 
Laws  of  1005,  page  391,  or  1907,  page  309; 
nor  was  said  aection  9  of  the  188&  Session 
Laws  referred  to  or  amended,  expressly  or 
by  implication,  in  any  of  the  subsequent  Sea< 
slon  Laws.  Neither  was  it  complied  and 
made  a  part  of  tbe  Codes  by  the  Code  com- 
mlasloDer  in  1909.  There  are  no  sabsequent 
statutory  enactments  that  contain  any  pro-  ^ 
visions  which  In  any  way  conflict  with,  or 
are  repugnant  to,  said  section  &.  Later 
enactmente  amending  Session  Laws  of  1899. 
pages  108  and  109,  empowered  mnnidpallties 
to  annex  trada  containing  less  acreage  than 
formerly  provided  and  made  other  minor 
changes;  but  the  provisions  of  the  law  af- 
fecting contiguous  and  adjacent  lands,  as 
provided  in  section  9,  Sess.  Laws  1899,  as 
above  mentioned,  were  not  dianged  in  any 
manner. 

We  do  not  deem  it  necessary,  at  this  time, 
to  determine  whether  the  adoption  by  the 
Legislature  of  the  Codes  of  1909  r^[>ealed 
section  9  of  the  Session  Laws  of  1899,  page 
109.  Snfllce  It  to  say  that  at  the  date  of 
the  enactment  of  Ordinance  No.  219  by  tbe 
dty  councU  of  Cceur  d'Alene  (July  26,  1907). 
said  section  9  waa  in  full  force  and  effect, 
and  said  ordinance  mbst  l>e  deemed  to  have 
been  passed  and  adopted  in  pursuance  of 
said  section.  In  our  opinion,  tlie  case  of 
Hatdi  V.  Conaumera'  Go.r  Ltd.,  17  Idaho,  218, 
101  Pac  670,  40  L.  B.  A.  (N.  S.)  263,  la  de- 
dslve  of  13il8  case. 

It  Is  conceded  in  the  stipulation  of  fact 
that  tbe  right  of  way  dividing  the  main  por- 
tion of  tlie  dty  of  Cceur  d'Alene  from  the 
west  portion  or  subdivision  thereof  is  200 
feet  in  width.  The  contentlcm  of  appellant, 
therefore,  is  answered  by  the  provlslona  of 
section  9,  Sess.  Laws  1899,  p.  109.  heretofore 
quoted. 

It  is  therefore  ordered  that  the  judgment 
of  the  trial  court  be  affirmed,  with  costs 
awarded  to  respondent. 


SULLIVAN,  0.  J.,  and  MOBOAN,  J.,  con- 
cur. 
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.    COLLMAN  T.  WANAMAKER. 
(Supreme  Court  of  Idaho.   May  22.  1915.) 

1.  Appeal  ahd  Ebbob  «=>765— Sbbvice  and 
FiLiKa  or  Bbikfs  —  Coupuance  wrrn 
Rules. 

Attomeya  mart  comply  with  the  mlea  of 
this  court  in  the  service  and  Sling  of  their 
briefs,  and  In  case  more  time  is  required  than 
the  rules  allow  for  serving  such  briefs,  applica- 
tion should  be  made  for  an  extension  m  time 
before  the  time  given  has  expired. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Bmr,  Gent  Dig.  |  8100;  Dee.  Dig.  «s»765.] 

2.  Municipal  Gobpobatioks  ^=^156  — Vil- 
LAQK  Tbustbe— Removal— G bounds. 

Under  the  provisions  of  section  74Q0,  Rev. 
Godes,  providing  sDmmai?  proceedings  £or  the 
removal  of  certain  officers,  there  are  only  two 
offenses  for  which  an  action  to  remove  a  de- 
fendant may  be  prosecuted,  to  wit:  (1)  For 
charging  and  collecting  illegal  fees  for  serv- 
ices rendered  or  to  be  rendered  in  his  office: 
(2)  where  the  officer  has  refused  or  n^lected 
to  perform  the  official  duties  pertainli^  to  his 
office. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorporatlons,  Gent  Dig.  |  846;  Dee.  Dig. 
156.1 

3.  MUHIOIPAI.  Gobpobations  «=9l69  — Vil- 
laqb  Tbustbe— Pbocbedinos  vob  Remov- 
al— INFORILATION — SumCIXNCT. 

i7 eld.  that  an  information  that  charges  a 
village  officer  with  having  sold  certain  mer- 
chandise to  his  village  and  collected  pay  there- 
for from  the  village  does  not  charge  the  defend- 
ant with  any  offense  tor  which  he  nuv  be  re- 
moved, under  the  provisionB  of  said  section 
7450. 

[Ed.  Note.— Fw  other  eases,  see  Municipal 
Oor^ations,  Gnt  Dig.  §{  SS0-S56;  Dec  Dig. 

4.  Officbbb  «s>6a— Gbounds  itn  Bkhotai^ 

CBABaiNQ  Illegal  "Fees." 

The  word  "fees,"  as  used  in  said  section, 
means  a  reward  for  personal  services  performed 
or  to  be  performed ;  it  designates  the  sum  pre- 
scribed by  law  as  charges  for  servicea  rendered 
by  public  officers  (citing  Words  and  Phrases, 
Fees). 

[I^d.  Note. — For  other  cases,  see  Officers,  Cent 
Dig.  I  96;  Dec.  Dig.  «=5»6e.] 

6.  Municipal  Cobfobations  «=»156  —  Vil- 
lage Tbustcb— Qbodnds  fob  Removal. 
The  illegal  selling  of  property  to  a  munic- 
ipality by  an  officer  thereof  and  collecting  pay 
therefor  Is  not  the  collection  of  an  illegal  fee 
as  contemplsted  by  the  provisions  of  said  sec- 
tion 7459. 

[Rd.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  {  846;  D«&  Dig.  «=a» 
156.] 

6.  Pbiob  Decision  Modified. 

The  case  of  Robinson  v.  Muffaber,  23  Ida- 
ho, 173,  120  Pac.  334,  cited  and  modiGed. 

7.  Municipal  Cobfobations  «=>231— Offi- 

CKB8— PbOHIBITBD  CONTRACTS. 

Under  the  provisions  of  section  255,  Rev. 
Codes,  municipal  as  well  as  other  officers  art^ 
prohibited  from  being  interested  in  any  con- 
tract made  by  them  in  their  official  capacity 
with  their  municipality. 

[Ed.  Notfc— For  other  eases,  see  Munidpal 
Corporations,  Cent  IMg.  |i  657-664;  Dec  Di*. 
«=»231.] 

6.  Municipal  Gobpobations  4=:»160  — Yil- 
laqe  Trustee  —  Removal— Information— 
Sufficiency. 

It  is  not  charged  In  the  information  that 

tin  defendant  failed  or  neglected  to  perform  an 


official  du^,  but  It  Is  chargsd  that  he  did  act 
and  allow  illegal  claims ;  hence  the  charge  does 
not  come  within  the  purview  of  said  section 
7460. 

[Ed.  Note.— For  other  cases,  see  Muntdnal 
CorporattoDS,  Cent  Dig.  11  850-466;  Dec  Dig. 

«=>160.] 

9l  Municipal  CoKPOUTioira  «a»160— Tix>- 

LAQB   TbUSTBI  —  BEHOVAIr-XllFOBIUTXOir— 

Sufficiency. 
Held,  that  the  information  does  not  charge 
the  defendant  with  any  act  for  which  he  may 
be  removed  from  office,  under  the  provisions  of 
section'  7459.  and  that  the  court  did  not  err 
in  Bustaining  the  demurrer  to  the  information 
and  dismissing  the  proceeding; 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  850-^;  Dec  Die 
<^9lS0.] 

Appeal  from  District  Court,  Boimw  Coun- 
ty ;  John  M.  Flynn.  Judge. 

Action  by  Ralph  A.  CoUman  against  Klein 
Wanamaker,  member  of  the  Board  of  Trus- 
tees of  the  Village  of  Hope,  a  municipal  cor- 
poration. From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

O.  H.  Martin  and  Peter  Johnson,  both  of 
Sandpolnt,  and  Orley  C.  Granger,  of  Hope, 
for  appellant  H.  H.  Taylor  and  B.  W. 
Wbeelan,  both  of  Sandpolnt,  for  reapondeiit. 

SULLIVAN,  a  J.  This  proceeding  was  in- 
stituted under  the  provisions  of  section  7450, 
Rev.  Codes,  by  filing  a  verlfled  Information  in 
the  district  eonrt,  containing  18  causes  of 
action,  charting  the  defendant,  as  a  member 
of  the  board  of  trustees  of  the  village  of 
Hope,  in  the  first  17  thereof,  with  having  il< 
legal^  contracted  with  and  sold  to  the  said 
village  of  Hope  certain  mwcbandiae  of  dif- 
ferent kinds,  and  procured  the  board  of  trn»- 
tees  of  said  village  to  allow  and  pay  hia 
claims  for  the  merchandise  so  sold.  It  is  al- 
so charged  In  said  information  that  at  all 
times  when  such  transactions  occurred  the 
defendant  was  a  member  and  chairman  of 
the  board  of  trustees  of  said  village.  In 
the  eighteenth  cause  of  action  the  defendant 
is  charged  with  neglect  and  refusal  to  per- 
form bis  official  duties  as  a  member  and 
chairman  of  the  board  of  trustees  of  said 
village,  in  that  be  participated  in  the  allow- 
anoe  of  said  claims  presented  by  him,  and 
voted  for  the  allowance  thereof  as  a  member 
of  said  board,  and  as  chairman  of  said  board 
signed  the  warrants  of  said  village  payable 
to  his  own  order.  All  of  said  transactions, 
except  that  meuti<med  in  the  seventeenth 
cause  of  actioQ,  occurred  during  the  terms  of 
office  of  said  defendant  that  bad  already 
expired  when  this  proceeding  was  brongbt, 
but  the  transactloas  set  forth  in  the  seven- 
teenth cause  of  action  occurred  during  the 
defendant's  present  term  of  office. 

A  demurrer  was  Interposed  to  eadk  cause 
of  action  set  forth  In  said  information  on  a 
number  of  grounds,  which  demurrer  waa  sue* 
taloed  by  the  trial  court  on  all  of  the 
grounds  stated  in  the  demurrer  except  as  to 
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tbe  ground  of  oncertaljity.  The  plalntUF 
elected  to  stand  upon  hla  inforniation,  and 
JodgiaeDt  of  dismissal  was  thereuiwn  enter- 
ed OD  tbe  19tli  day  ot  January,  1914.  This 
anpeal  Is  from  said  Judgment. 

[1]  In  limine,  we  are  met  with  a  motion 
to  dismiss  the  appeal  on  the  ground  that  tbe 
ai^llaot  failed  to  comply  with  the  prorl- 
EfoQs  of  rules  45,  48,  and  82  of  this  court, 
in  that  he  did  not  serve  his  brief  within  15 
i&ys  after  the  filing  of  the  transcript,  and 
did  not  serve  same  until  tbe  14th  of  Novem- 
ber, 1914.  It  appears  from  the  record  that 
tlie  transcript  In  this  case  was  filed  on  April 
6, 1914,  and  no  showing  has  been  made  that 
the  time  for  serving  the  brief  had  been  ex- 
tended. Tet,  regardless  of  those  facts,  we 
are  inclined  to  and  do  overrule  the  motion 
to  dismiss,  since  there  are  questions  of  a 
public  nature  involved  in  this  case.  How- 
ever, the  rules  of  this  court  are  made  for  the 
guidance  of  attorneys,  and  the  court  expects 
them  to  comply  with  those  rules  in  all  mat- 
ters. If  an  attorney  requires  more  time  than 
the  rules  allow  for  serving  his  brief,  he  must 
make  application  for  an  extension  of  time, 
nnder  the  rules,  and  thus  proceed  in  an  or- 
derly way  In  tbe  matter.  The  court  expects 
attorneys  to  comply  with  the  rules  estab- 
ILihed  by  it,  and  in  case  they  fail  to  do  so 
tbey  Jeopardize  their  clients*  Interests.  The 
rules  are  made  to  be  obeye<^  not  to  be  Ig- 
nored and  set  at  naught  at  the  option  ot  the 
attorney. 

Counsel  for  appellant  assign  as  error  the 
action  of -the  court  in  sustaining  defendant's 
demurrer  to  each  of  said  causes  of  action 
and  rendering  Judgment  of  dismissal.  Tbe 
grounds  of  demurrer  are  substantially  as 
follows:  (1)  That  the  facts  stated  are  not 
sufficient  to  constitute  a  cause  of  action; 

(2)  that  the  action  Is  barred  by  tbe  provi- 
sions of  sections  4054  and  4055,  Kev.  Codes ; 

(3)  that  the  acts  complained  of  were  com* 
mltted  prior  to  the  beginning  of  tbe  present 
term  of  office  of  the  defendant,  except  as  to 
the  facts  stated  In  the  seventeenth  cause  of 
action;  (4)  uncertainty  in  the  allegations; 
@)  that  the  court  bad  no  Jurisdiction  of  the 
person  of  the  defendant  or  the  subject  of  the 
action ;  (8)  that  in  each  cause  of  action  there 
has  been  improperly  united  two  separate  and 
distinct  causes  of  action,  to  wit:  (1)  The 
charging  and  receiving  of  Illegal  fees;  62) 
failure  and  neglect  In  the  performance  of 
official  duties. 

[J,  8]  We  will  first  consider  the  sufficiency 
of  the  allegations  of  the  information  to  con- 
stltnte  a  cause  of  action.  Said  section  7459, 
Ber.  Codes,  Is  as  follows: 

"When  an  information  in  writing,  verified  by 
tl»  oath  of  any  person,  la  presented  to  a  dis- 
trict court,  alleging  that  any  officer  within  the 
juriidiction  of  the  court  has  been  guilty  of 
charging  and  collecting  illegal  fees  for  Bervlces 
r^dered  or  to  be  rendered  in  his  offic^  or  has 
ninsed  or  neglected  to  perform  the  official  du- 
ues  pertaining  to  bis  office,  the  conrt  must 
^  Uh  party  charged  to  appear  before  the 
ttnut  at  a  time  not  nun*  than  ten  nor  kst  than 


five  day*  from  ^  time  Hut  InfbnnaClon  wu 
presented,  and  on  that  day  or  some  other  subse- 
quent day,  not  more  than  twenty  days  from 
that  on  wbich  tbe  information  was  presented, 
must  proceed  to  hear,  in  a  aonunary  manner, 
tbe  inzormatiim  and  evidence  offered  In  snppaxt 
of  the  same,  and  the  answer  and  evidence  offers 
ed  by  the  party  informed  against;  and  if  on 
such  hearing  it  appears  that  the  charge  la  sus- 
tained, tbe  court  must  enter  a  decree  that  tbe 
party  informed  against  be  deprived  of  his  office, 
and  must  enter  a  judgment  for  five  hundred 
dollars  In  favor  of  the  informer,. and  such  costs 
as  are  allowed  in  civil  coses." 

The  provisions  of  said  section  are  highly 
penal  in  their  nature  and  will  not  be  ex- 
tended to  contain  acts  or  omissions  that  do 
not  come  clearly  within  them.  There  are 
only  two  things  for  which  an  action  to  re- 
move a  defendant  can  be  prosecuted  under 
the  provisions  of  said  section,  to  wit:  (1) 
The  charging  and  collecting  of  illegal  fees 
for  services  rendered  or  to  be  rendered  in 
his  oflJce ;  (2)  refusing  or  neglecting  to  per- 
form oflJdal  duties  pertaining  to  his  office. 
And  the  penalty  prescribed  Is  deprivation 
of  office,  and  judgment  of  $500  In  favor  of 
the  informer  and  costs.  It  was  held  by  this 
court  in  Corker  v.  Pence,  12  Idaho,  152,  85 
I^c.  388,  under  tbe  provisions  of  said  sec- 
tion, that  no  proceedings  can  be  maintained 
against  an  officer  for  any  other  kind  of  mis- 
conduct In  office  than  the  two  kinds  men- 
tioned in  said  section. 

[4,  fi]  Ttxt  defendant  is  charged  with  sell- 
ing to  the  village  of  Hope  certain  merchan- 
dise and  receiving  pay  therefor  from  the  vil- 
lage, and  it  Is  contended  that  this  Is  receiv- 
ing and  collecting  illegal  fees.  The  word 
"fees,"  as  used  in  said  act,  means  a  charge 
for  services.  "Fee,"  as  defined  by  Webster, 
Is  a  reward  for  services  performed  or  to  be 
performed,  especially  for  personal  services. 
The  term  "fees"  is  used  to  dcdgnate  the 
sums  prescribed  by  law  as  charges  for  serv- 
ices rendered  by  public  officers.  3  Words 
and  Phrases,  p.  2713.  The  language  of  said 
section  Is: 

"Has  been  guilty  of  ehaiging  and  collecting 
Illegal  fees  for  services  renderm  or  to  be  ren- 
dered in  hia  office." 

The  "fees"  referred  to  In  said  section  are 
for  services  rendered  or  to  be  rendered,  and 
not  for  merchandise  sold  to  the  municipality 
of  which  the  person  charged  was  an  officer. 
Clearly,  the  illegal  selling  of  property  to  a 
municipality  Is  not  the  "collection  of  an  il- 
legal fee"  as  contemplated  by  the  provlsiouB 
of  said  section. 

[S,  7]  In  Robinson  v.  Huffaker,  23  Idabo, 
173, 120  Pac.  834,  this  court  held  that  certain 
contracts  entered  into  by  a  county  commis- 
sioner with  bis  county  were  void  under  the 
statute.  Tbe  evidence  In  that  case  discloses 
conduct  on  the  part  of  the  defendant  strictly 
within  the  provisions  of  section  7459.  and  in 
addition  thereto  the  sale  of  a  book  press  to 
the  county,  and  the  conrt  evidently  inad- 
vertently fell  into  an  error  by  holding  that 
the  sale  of  said  book  press  was  the  collection 
of  an  illegal  fee.  The  court  there  dtcs  sec* 
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don  255,  Rer.  Codes,  whlcb  proMblta  mem- 
bers of  the  Legislature,  state,  county,  city, 
district  and  precinct  officers  from  being  in- 
terested in  any  contract  made  by  them  in 
their  official  capacity,  or  by  any  body  or 
board  of  which  tbey  are  members,  with  their 
mnnlclpaUty,  and  holds  that  the  contract  for 
tlie  purchase  of  the  book  press  came  within 
the  proTlslona  of  the  statute,  it  being  the 
property  of  the  defendant  and  he  being  a 
county  commissioner.  The  court  also  cites 
sections  1946  and  1956,  Ber.  Codes,  wblcb 
prohibit  county  officers  from  presenting  any 
claim,  except  for  services,  against  the  coun- 
ty, and  holds  that  the  purchase  of,  and  the 
payment  for,  said  lx>ok  press  was  prohibited 
under  the  provisions  of  said  sections.  While 
the  sale  of  said  book  press  was  in  violation 
of  the  statute,  it  clearly  was  not  the  "col- 
lection of  an  Illegal  fee  for  services  rendered 
or  to  be  rendered"  by  such  officer. 

In  Law  V.  Smith,  34  Utah,  391,  88  Pac. 
300,  the  Supreme  Court  of  Utah  had  under 
consideration  the  claim  of  a  sheriff,,  consist- 
ing of  charges  for  railway  fare  and  hotel 
expenses  in  taking  convicts  to  the  peniten- 
tiary, and  said: 

"Appellant  further  contends  that,  if  respond- 
ent was  not  guilty  under  this  section,  be  was 
guilty  under  section  4580,  which,  in  substance, 
provides  that  when  'any  officer  •  •  •  has 
been  guilty  of  knowingly,  willfully  and  corrupt- 
ly charging  and  collecting  illegal  fees  for  serv- 
ices rendered  or  to  be  rendered  in  liis  office,' 
etc.,  and  that  this  constitutes  a  cause  for  re- 
moval from  office.  It  seems  to  ns  that  the 
proof  aa  above  outlined  does  not  bring  re- 
spondent's case  within  the  provisions  of  section 
4580.  The  items  of  expense  set  out  in  the 
chai-ge  cannot  be  construed  as  a  charge  for  il- 
legal fees  for  services  tendered.  The  respond- 
ent made  no  claim  for  any  services,  but  the 
daim  was  one  for  money  paid  out  and  ex- 
pended by  him  in  the  discharge  of  an  official  du- 
ty, for  which  the  law  provided  neither  fees  nor 
compensation  other  than  the  salary  provided  for 
Um  by  section  2057,  Comp.  Laws  1907,  and  he 
did  not  attempt  to  make  a  charge  for  services 
by  presenting  the  claim  either  against  the  state 
or  Cache  county." 

See,  also,  as  touching  upon  this  question, 
Skeen  v.  Paine,  32  Utah,  295,  90  Pac.  440; 
Grossman  v.  Lesher,  97  Cal.  383,  32  Pac  449. 

So,  in  the  case  at  bar,  the  claims  of  de- 
fendant presented  against  the  village  were 
not  for  fees  for  services,  but  for  merchandise 
sold  to  the  village.  We  therefore  hold  that 
the  sale  of  merchandise  by  a  municlnal  offi- 
cer to  his  municipality  is  not  the  "collection 
of  illegal  fees  for  services  rendered  or  to  be 
rendered  by  such  officer." 

[8, 9]  It  Is  next  contended  that  the  defend- 
ant has  refused  or  neglected  to  perform  the 
official  duties  pertaining  to  bis  office,  in  that 
he  allowed  said  claims  against  Ms  munici- 
pality and  collected  the  same.  The  question 
presented  is,  Do  the  acta  there  charged 
show  that  he  has  refused  or  neglected  to  per- 
form any  official  duty  pertaining  to  his  office? 
He  is  there  charged  with  doing  certain  acts, 
not  with  a  refusal  or  neglect  to  perform  some 
t^Oclal  duty  putalBlng  to  hia  offloa.  It  wa> 


held  In  People  v.  Bumaiae,  8  Lana.  (N.  T.) 
74,  tbat  where  a  statute  provided  for  the  re- 
moval of  certain  officers,  in  the  event  they 
should  refuse  or  willfully  n^lect  to  perform 
the  duties  of  their  office,  the  words  should 
be  construed  to  mean  nonfeasance  only,  and 
It  was  held  that  an  order  removing  them  for 
misfeasance  based  on  this  provision  of  the 
act  was  improper  and  the  court  said: 

"The  willful  neglect  and  refusal  upon  which 
the  order  was  based  was,  that  the  commissioners 
had  done  aa  act  in  violation  of  their  duty,  and 
bad  been  guilty  of  misfeasance  in  office,  and  was 
not  upon  the  ground  of  a  refusal  to  perform,  or 
a  willful  nonfeasance.  •  •  •  In  order  to 
make  out  a  case  within  the  provisions  of  the 
section  cited,  there  must  be  an  absolute  refusal 
or  a  willful  neglect  to  perform  some  duty  im- 
posed by  the  act.  The  statute  evidently  was  not 
intended  to  punish  the  commissioners  for  posi- 
tive acts  done  by  them  in  violaUon  of  law,  but 
for  coDtumacy,  in  refusing  to  obey  the  mandate 
of  the  law,  and  for  willfully  and  unlawfully 
neglecting  to  do  what  was  required  by  the  plain 
terms  and  import  of  the  statute." 

It  is  not  charged  In  the  Information,  in  the 
case  at  bar,  that  the  defendant  failed  or  neg- 
lected to  perform  an  official  duty,  but  It  is 
charged  that  he  did  act  and  allow  illegal 
claims;  hence  the  charge  does  not  come 
within  the  purview  of  said  section,  since  it 
must  be  charged  that  the  officer  n^lected  or 
refused  to  perform  certain  of  his  official  du- 
ties, naming  them.  It  was  held  by  this  court 
in  Corker  v.  Pence,  12  Idaho,  152,  85  Pac 
388,  that  proceedings  for  the  removal  of  of- 
ficers for  all  other  willful  or  corrupt  miscon- 
duct, aside  from  the  two  mentioned  tn  said 
section  7459,  are  provided  for  by  sections 
7445  et  seq..  Rev.  Codes;  that  the  provisions 
of  said  sections  of  the  statute  were  Intend- 
ed to  meet  all  <dasses  of  misconduct  except 
the  two  mentioned  In  said  section  7459.  The 
village  In  this  case  has  its  remedy  against 
its  officers  who  violated  the  law  in  making 
omtracta  with  it. 

We  therefbre  oon<dude  that  the  aelling  of 
merchandlBe  by  a  munid^  officer  to  bia 
municipality,  and  collecting  pay  therefor  by 
allowing  such  claims  against  tha  city  and 
having  warrants  issued  In  payment  of  sadi 
claima,  la  not  such  misconduct  as  oonaea 
within  the  proTlslonB  of  said  section  14S&t 
and  that  the  Judgment  at  the  district  coctrt 
must  be  affirmed.  As  this  la  decisive  of  tlds 
appeal,  it  wUl  not  be  necessary  toe  ua  to  de- 
termine any  other  questions  presented  on 
this  appeal. 

CoBtB  awarded  to  Teapondent 

BUDOB  and  MOBQAN,  JJ.,  concur. 


GOLLMAN  T.  GORDON. 

(Supreme  Court  of  Idaho.   May  22,  1915.) 

FaocEEDiNO  TO  Reuovb  Vilugk  Otficeb. 

This  is  a  companion  case  to  that  of  CoU- 
man  v.  Wanamalcer,  149  Pac  292,  decided  at 
this  term  of  court,  and  on  the  satkraity  oi  that 
case,  the  Ju^;ment  ia  affirmed. 
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Appeal  from  IHstrlct  Court,  Bonner  Coun- 
ty; John  M.  Flynn,  Judge. 

Action  by  Ralpb  A.  Ckdlman  asalnst  A.  W. 
Gordon,  member  of  tbe  Board  of  Trustees 
and  Treasurer  of  the  Village  of  Hope,  Ida- 
ho. From  a  Jodgment  for  defendant*  plaln- 
dff  appeals.  Affirmed. 

0.  H.  Martin  and  Peter  Johnson,  both  of 
Sandpolnt,  and  Orley  C.  Granger,  of  Hope, 
for  appellant.  H.  H.  Taylor  and  E.  W. 
Wliedan,  both- of  Sandpolnt,  for  respondent 

SULLIVAN,  C  J.  This  proceeding  was  in- 
stituted under  the  provisions  of  section 
7458,  Rev.  CkKlea,  asking  the  removal  of  the 
defendant,  Gordon,  as  a  member  of  the  board 
of  trustees  of  the  village  of  Hope,  charging 
hhn  with  the  collection  of  illegal  fees,  set 
forth  in  nine  causes  of  action,  all  of  vrhlch 
Involve  the  sale  by  the  defendant  to  the  vil- 
lage of  Hope  of  certain  merchandise,  and  it 
1b  chafed  that  the  sale  of  such  merchandise 
and  collecting  the  pay  therefor  was  collecting 
Illegal  fees  under  the  provisions  of  said  sec- 
tion of  the  statute.  In  the  tenth  cause  of 
action  it  is  charged  that  the  defendant,  as 
treasnrer  of  the  village  of  Hope,  neglected 
and  refused  to  perform  his  ofBdal  duties  by 
not  voting  against  the  allowance  of  tbe 
claims  to  himself  and  by  receiving  payment 
of  the  warrants  drawn  therefor. 

To  this  information  a  demurrer  was  filed 
OQ  substantially  the  same  grounds  as  tbe  de- 
murrer to  the  Information  in  the  case  of 
Collman  v.  Wanamaker,  decided  by  this 
court  at  its  May,  1915,  term,  and  reported 
in  149  Pac.  202.  The  trial  oonrt  sustained 
the  demurrer  to  the  information  on  all  tbe 
grounds  mentioned  therein,  except  the  ground 
of  DDcertainty,  and,  the  plaintiff  having 
dected  not  to  amend  his  information,  the 
court  entered  a  Judgment  of  dismissal.  The 
appeal  is  from  that  Judgment 

Tba  same  questions  are  invtdved  in  this 
case  that  were  Involved  in  the  case  of  Coll- 
man V.  Wanamaker,  supra,  and  it  was  sub- 
mitted upon  the  same  argument  and  briefs, 
and  was  to  follow  the  decision  in  that  case. 
CpoQ  the  authority  of  that  case  the  judg- 
ment in  the  case  at  bar  is  affirmed,  and 
costs  of  mipeal  awarded  to  the  respondent 

BUDGE  and  MORGAN,  JJ^  concur. 


TTRIOH  T.  HcPHEBSON  et  ux. 
{Supreme  Court  of  Idaho.    Kay  20,  1016.) 

t  C0VENAin«   4S»46  — CONSTKUOnON— Wab- 

aairrr— Uechahiob'  Lienb  SunsnqtrxNTLT 
Piled. 

Where  M.  executes  a  deed  conveying  cer- 
tain town  lota  to  6.  and  said  deed  is  placed  in 
Mcrow  to  be  delivered  to  B.  upon  the  payment 
«  the  purchase  price  as  airreed,  end  thereafter 
B.  certain  Improvements  placed  on  said 
fOL  and  then  sella  said  lots  to  U.,  and  U.  has 
^1  knowledge  of  said  transactions  and  is  ad- 
nsed  br  M.  and  others  that  said  improvements 


have  not  been  paid  for,  and  that  liens  may  be 
filed  against  said  lots,  and  U.  tabes  tbe  advice 

of  his  attorney  that  tbe  time  for  filing  liens  had 
passed,  and  purchuaes  said  lots  from  B.  and 
pays  to  M.  the  balance  due  from  B.  on  the  pur- 
chase price  of  said  lots,  and  pays  to  B.  the  nl- 
ance  of  the  purchase  price  which  he  liad  agreed 
to  pay  to  B.  for  said  lots,  and  in  order  to  save 
the  expense  of  recording  two  deeds,  it  is  ar- 
ranged that  the  escrow  deed  should  be  destroy- 
ed, and  that  M.  should  convey  aaid  Iota  direct  to 
U.,  which  he  did,  held,  under  the  facts,  that  al- 
though M.  conveyed  to  U.  by  grant,  barzaiu, 
and  sale  deed,  he  did  not  warrant  the  title  to 
said  lots  agaijisC  liens  thereafter  filed  for  tbe 
construction  of  said  imiHrovements. 

[Ed.  Note.— For  other  cases,  see  Covenants. 
Cent         |  46 ;'  Dec.  Dig.  «=s>46.] 

2.  Estoppel  Vbhdob  ahd  FimoHASiB 

— WaHBANTT  AGAINST  XilENS. 

Held,  under  the  facts  of  this  case  that  U. 
ifl  estopped  from  claiming  that  M.  warranted 
the  title  to  said  lots  as  against  aaid  liena. 

[Bd.  Note. — For  other  cases,  see  Estoppd, 
Cent  Dig.  IS  186-141;  Dee.  Dig.  •ssfisj 

Morgan,  J.,  dissenting. 

Appeal  from  District  Court,  Idalio  County ; 
Edgar  C.  Steele,  Judge. 
'  Action  by  Orlo  Urlch  against  George  F.  Mc- 
pherson and  wife.    From  Judgment  for 
plain tUT,  defendants  appeal.  Reversed. 

H.  Taylor  and  W.  N.  Scales,  both  of 
Grangerllle,  for  appellants.  W.  H.  Casady, 
of  Kooakla,  for  respondent 

SULLIVAN,  C.  J.  This  is  an  appeal  from 
a  Judgment  rendered  In  favor  of  tbe  plaintiff 
for  damages  on  account  of  an  alleged  war- 
ranty In  a  deed  escecuted  by  the  defendants 
to  the  plaintiff  for  certain  lots  In  the  village 
of  Cottonwood,  Idaho  county. 

[It  2]  The  following  facts  appear  tnm  the 
record: 

About  the  Ist  of  August,  1908,  the  de- 
fendant McPherson  entered  Into  a  contract 
with  one  Beatty,  whereby  he  sold  to  Beatty 
four  town  lots  for  the  agreed  price  of  $250, 
to  be  paid  In  monthly  payments  of  flO  each. 
A  deed  was  placed  in  escrow  in  the  German 
State  Bank  to  be  delivered  to  said  Beatty 
when  the  fnll  purchase  price  was  paid.  Un< 
der  that  agreement  Beatty  paid  fSO.  Be 
then  sold  said  lots  to  tbe  plaintiff  tor  f400. 
After  Beatty  bad  purdiaaed  said  lots,  and' 
before  he  had  sold  them  to  ITiich,  he  caused- 
to  be  erected  on  said  lota  certain  boUdings 
and  Improvements.  The  plaintiff  was  Inform- 
ed of  tbe  deal  between  McPherson  and  Beat- 
ty, and  knew  at  the  Improvements  wliich 
Beatty  bad  placed  on  said  lots  prior  to  his 
purchase  from  Beatty,  as  he  lived  Just  across 
tbe  street  from  said  lots. 

Before  completing  the  deal  with  Beatty, 
plaintiff  had  a  talk  with  McPherson  and  in- 
formed him  that  he  could  purchase  said  lots 
cheap  from  Beatty,  and  Intended  to  make  the 
deal.  Thereupon  McPherson  advised  plain- 
tiff of  the  possibility  of  liens  on  said  lots 
for  the  Improvements  which  Beatty  had  plao- 
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ed  thereon.  The  plaintiff  went  to  Judge 
Daffey,  a  practicing  attorney,  to  get  his  ad- 
vice In  regard  to  Hens,  and  was  Informed  by 
said  attorney  that  the  time  for  filing  Uens  for 
the  Improvements  placed  on  said  land  had 
already  passed.  The  plaintiff  also  had  a  con- 
versation with  the  president  of  the  German 
State  Bank  (In  which  bank  said  deed  was 
placed  in  escrow),  who  also  advised  him  to 
look  ont  for  liens  on  said  property.  Hen- 
drickson,  the  contractor  who  had  placed  some 
of  said  improvements  on  said  lots,  also  In- 
formed the  plaintiff  of  his  claim  and  the 
claim  of  another  contractor  orlal>orer  against 
said  lots  on  account  of  said  improvementB. 
The  plaintiff  thereupon  advised  Hendrickson 
to  come  downtown  at  the  time  he  was  to  pay 
the  money  to  Beatty,  and  he  would  see  that 
he  got  his  money.  Hendrickson  appeared  at 
the  time  and  place  suggested  by  the  plaintiff, 
but  the  plaintiff  failed  to  appear.  Plaintiff 
closed  said  deal  with  Beatty  and  paid  him 
for  said  lots,  or  paid  the  balance  of  the  pur- 
chase price  to  Mcpherson,  amounting  to 
about  9200,  and  the  balance  of  the  purchase 
price  to  Beatty.  Thereniwn,  at  the  request 
of  Beatty  and  with  the  acquiescence  of  the 
plaintiff,  it  was  understood  between  the 
plaintiff,  McPherson,  and  Beatty  that  as  a 
matter  of  convenience,  and  to  save  the  re- 
cording of  the  deed  from  McPherson  to  Beat- 
ty which  had  been  placed  In  escrow,  the  es- 
crow deed  should  be  withdrawn  and  d^troyed 
and  a  new  deed  be  made  from  McPherson  to 
the  plaintiff  to  take  the  place  of  said  deed  In 
escrow;  and  It  was  fully  understood  and 
agreed  that  by  said  deed  from  McPherson  to 
the  plaintiff  Beatty  was  conveying  said  lots 
and  improvements  to  Urlch.  The  purchase 
by  plaintiff  was  from  Beatty  and  not  from 
McPherson.  It  clea  rly  appears  that  Mc- 
Pherson did  not  Intend  to  warrant  or  guar- 
antee against  any  liens  or  Incumbrances  on 
said  lots  caused  by  said  Beatty.  The  clear 
intentioD  was  that  McPherson  was  to  receive 
the  unpaid  balance  that  Beatty  owed  him  on 
the  lots  and  the  remainder  of  the  purchase 
price  should  go  to  Beatty,  and  that  McPher- 
son should  not  warrant  the  title  to  said  lots 
from  the  acts  of  Beatty.  The  parties  to  the 
transaction  folly  understood  the  matter  as 
stated. 

After  the  plaintiff  had  fully  Investigated 
the  probability  of  any  liens  being  filed 
against  said  property  because  of  the  improve- 
ments placed  thereon  by  Beatty,  and  Eyeing  ad- 
vised by  his  own  attorney  that  the  time  for 
filing  said  liens  had  passed,  Urlch,  the  plain- 
tiff, made  the  deal  with  Beatty  for  the  pur- 
chase of  said  lots.  After  the  purchase  price 
from  Beatty  was  paid  to  McPherson,  Beatty 
was  entitled  to  the  delivery  of  said  escrow 
deed,  and  thereunder  became  the  holder  of 
the  legal  title.  By  mutual  consent  said  deed 
was  delivered  or  taken  up,  and  the  deed  re- 
ferred to  was  made  by  McPherson,  conveying 
the  land  to  the  plaintiff.  Thereafter  liens 
were  filed  for  labor,  supplier  and  material 


contracted  for  by  Beat^  In  the  placing  of 
said  improvements  on  said  lots,  and  McPher- 
son was  in  no  manner  connected  with  said 
transaction.  The  plaintiff  was  thereafter 
compelled  to  pay  the  amount  of  said  liens, 
and  brou^t  this  suit  to  recover  the  amount 
so  paid. 

But  it  is  contended  by  respondent  that  said 
deed  from  McPherson  to  the  plaintiff  Is  & 
warranty  deed,  warranting  the  title  against 
said  liens  and  claims,  and  that  the  terms  of 
said  warranty  cannot  be  changed  by  parol 
evidence.  Under  the  tacts  of  this  case,  we 
cannot  agree  with  that  contention.  From  the 
whole  record  It  la  clear  that  McPherson  did 
not  intend  to  warrant  the  title  against  said 
Hens.  The  plaintiff  was  fully  advised  of  the 
conditions  and  facts  In  regard  to  said  liens, 
and  he  took  his  attorney's  advice  to  the  ef- 
fect that  the  time  for  filing  said  liens  bad 
passed,  and  for  that  reason  they  could  not 
be  made  valid  Hens  against  said  property. 
The  banker,  NuzoU,  also  advised  him  to  be 
careful  about  those  claims.  The  contractor 
himself  advised  him  that  be  claimed  a  lieu, 
and  the  plaintiff  arranged  with  him  to  be 
present  when  he  paid  the  purchase  price  to 
Beatty,  and  that  he,  the  contractor,  would  at 
that  time  receive  the  money  dne  him  for  the 
bnprovemente  he  had  placed  on  said  lots. 
The  plaintiff  disregarded  said  arrangement 
and  paid  Beatty  with  the  full  knowledge  of 
all  the  facta  In  regard  to  the  claims  against 
said  lots.  McPherson  was  under  no  obliga- 
tion to  pay  said  Uens ;  and  he  did  not  intend 
to,  nor  did  he,  under  the  facta,  warrant  the 
title  against  said  lien  claims. 

This  court  held  In  Polak  t.  Mattson,  22 
Idaho,  727,  128  Pac  89,  that  Implied  cove- 
nants In  a  deed  by  the  use  of  the  word 
"grant"  do  not  Include  Incumbrances  done, 
made,  or  suffered  by'  the  grantor  unless  be 
was  under  personal  obligation  to  pay  them. 
McPherson  was  under  no  obligation  to  pay 
for  said  Improvepients.  He  had  already  exe- 
cuted  a  deed  to  said  lots  and  placed  It  in  es- 
crow, to  be  delivered  upon  the  payment  of 
the  purchase  price.  The  doctrine  is  well  es- 
tablished that  parol  evidence  Is  admissible 
to  show  tbe  true  facts  existing  at  the  time  of 
a  conveyance,  and  that  the  land  taken  was 
conveyed  subject  to  Incumbrances  of  wtilch 
the  purchaser  had  full  knowledge,  and  to 
show  that  while  the  warranty  deed  was 
given,  the  maker  of  tbe  deed  should  not  tie 
held  on  a  warranty  when  it  was  understood 
and  agreed  between  the  parties  that  he  was 
not  to  be  so  held. 

In  Allen  v.  Lee,  1  Ind.  68,  48  Am.  Dec  352, 
the  trial  court  held  that  parol  evidence  to 
show  that  the  purchaser  purchwed  tbe  land 
subject  to  the  lease  of  one  Prlchard  was  In 
contradiction  to  tbe  terms  of  tbe  warranty 
In  the  deed,  and  therefore  Inadmissible.  The 
Supreme  Coort;  in  regard  to  that  matter, 
said: 

"We  tUnk  this  view  of  the  case  was  errone- 
ous. •  •  •  We  are  of  oi^nion  tbat.  If  the 
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eonBant  bad  b«en  properly  worded,  th«  «t1- 
deitn  rejected  should  have  been  admitted,  not 
to  contradict  the  deed,  or  to  give  a  construc- 
tion to  the  contract  contrary  to*  the  written 
terms  of  it.  bat  aa  a  part  of  the  rea  geatie  to 
proTc  the  state  of  facta  existing  at  the  time  of 
the  convejaiice,  and  that  the  incntnbrance  in 
qaestion  was  not  within  the  purview  of  the 
contract** 

Id  Maris  v.  lies.  Administrator,  3  Tnd. 
App.  570.  30  N.  E.  152,  the  court  held  that 
ander  a  deed  of  general  warranty  It  mny  be 
estabUabed  by  i»aroI  that  the  grantee  under- 
took to  pay  any  particular  Hen  or  discbarge 
any  Incumbrance  as  part  of  the  oonsldera- 
tlMi,  where  tbe  deed  is  silent  vpon  the  sub- 
ject Now  It  la  evident  under  the  facts  of 
this  case  tbat  McFberson  never  Intended 
to  warrant  asalnst  tbe  liens  referred  to, 
and  It  1b  equally  clear  tbat  tbe  plaintiff  knew 
that  be  did  not  Intend  to  do  so;  tbat  In  re- 
gard to  tbat  he  relied  upon  tbe  advice  of 
hU  attorney,  to  tbe  effect  tbat  tlie  time  for 
filing  said  liens  was  passed.  M  bearing  on 
this  question,  see,  also,  Hays  t.  Peck,  107 
Ind.  889,  8  N.  B.  274;  11  Oyc.  1123. 

Plaintiff  did  not  In  terms  agree  to  dls- 
diaige  said  liens,  but  proceed  upon  tbe 
Oteory  tbat  tbere  were  no  liois,  and  he  well 
nnderatood  that  McPherson  did  not  Intend 
to  warrant  agUnst  aoch  Ueiuu  The  plaintiff 
stands  In  tbe  same  poiition  tbat  be  would  if 
he  bad  agreed  to  pay  said  liens  blmselt  See, 
ato^  Watts  t.  Welman,  2  N.  H.  458. 

!ne  rule  laid  down  in  the  case  of  Totmg 
T.  8tampfl«r,  27  Wnsb.  850,  67  Pa&  721,  Is 
dearly  tbe  rule  applicable  to  tbe  case  at 
bar  under  tbe  facts  presented.  In  tiiat  case 
a  grantee  In  a  warranty  deed  sued  for  a 
breach  of  tbe  covenants  against  incumbranc- 
es, and  it  was  there  held  tbat  parol  evidence 
was  admissible  to  show  that,  the  grantor  hav- 
ing porChased  on  executlcm  sale,  and  the  land 
havbig  been  redeemed  by  the  execution  debtor, 
the  warranty  deed  was  given  to  plaintiff  at 
the  request  of  the  debbHr  on  an  understand- 
ing that  the  same  was  merely  a  redemption 
deed,  and  tbat  it  shonld  have  no  effect  as  a 
warranty,  ^e  court  said: 

"Under  oar  system  eqnitable  relief  is  given 
in  actions  at  law.  The  evidence  to  snpport  the 
affirmative  defense  of  the  defendants  was  not 
introduced  to  control  or  vary  the  covenant  In 
the  deed,  but  to  prevent  the  enforcement  of  the 
same,  because  it  was  obtained  in  such  a  man- 
ner that  it  would  be  a  fraud  upon  the  cove- 
naDtors  to  allow  the  enforcement  of  the  cove- 
nauta.  In  such  a  case  oral  evidence  is  admis- 
sible. *  *  *  BQnitable  estoppels  are  based  on 
tbe  ground  of  promoting  the  equity  and  jus- 
tice of  the  Individual  cose  by  preventing  the 
party  from  asserting  his  rights  under  a  general 
technical  rule  of  law  when  be  has  so  conducted 
himtelf  that  it  would  be  contrary  to  equity  and 
xood  conscience  for  him  to  allege  and  prove  the 
truth." 

Mow  In  ttie  case  at  bar,  Beatty  purchased 
from  McPberson,  and  if  Beatty  bad  paid  tbe 
balance  due  on  tbe  purchase  price  and  re- 
corded the  escrow  deed,  McPberson  would 
»at  have  been  liable  for  said  Uen^  and  In 


executing  said  deed  to  the  plaintiff  at  tbe 
request  of  Beatty  and  consent  of  plaintiff, 
be  had  no  Intention  of  warranting  tbe  title 
against  any  acta  done  Beatty  subaoquent 
to  tbe  tbne  aald  deed  was  iflaeed  In  eecnnr, 
and  it  would  be  most  inequitable  and  nnjnat, 
under  the  facts  in  this  case,  to  require  Mo- 
Pherson  to  pay  the  amount  of  said  liens  out 
of  the  purchase  price  of  $250  agreed  to  be 
paid  Beatty  to  him  for  said  lots.  It  was 
not  Mcpherson's  Intentioii  to  guarantee  the 
title  against  said  liens,  and  tbe  plaintiff  well 
knew  tbat  HcPfaerson  did  not  intend  to 
warrant  tbe  title  against  such  liens,  but  con- 
eluded,  on  tlw  advice  of  bis  attorney,  that 
such  liens  dM  not  exist,  or  that  tbe  time 
for  flllDg  them  had  passed.  And  It  would  be 
most  unjust  and  Inequitable,  mider  ttie  focts 
of  this  case,  to  require  McFberson  to  pay  the 
amount  et  aald  liois  wbm  be  never  Intended 
to  warrant  against  them,  and  tbe  purchaser 
well  knew  that  he  did  not  intend  to  do  so. 

The  Judgment  most  therefore  Im  reversed 
and  tbe  cause  remanded,  wltb  instructions  to 
enter  Judgment  in  favor  of  tbe  defendants 
in  BccordancQ  with  the  Tiews  eKpreased  la 
this  opinion.  Goets  amrded  to  tbe  app^ 
lanta. 

BUDGE,  J.  (concurring  specially).  I  con- 
cur In  the  conclusions  reached  by  Chief  Jus- 
tice SULLIVAN  in  the  above  entiUed  cause, 
but  in  doing  bo  and  to  make  my  position 
clear,  desire  to  set  forth  tbe  following  addi- 
tional reasons  why,  in  my  opinion,  this  judg- 
ment should  be  reversed  and  the  cause  re- 
manded, with  Instructions  to  enter  up  Jndg* 
ment  In  favor  of  the  appellant: 

When  McPherson  entered  Into  tbe  con- 
tract referred  to  in  tbe  statement  of  facts  in 
this  case,  whereby  be  sold  to  Beatty  the  four 
lota  for  the  agreed  price  of  $250,  to  be  paid 
in  monthly  installments,  of  $10  each,  and 
placed  tbe  deed  In  escrow  In  the  German 
State  Bank  to  be  delivered  to  Beatty  wbiak 
the  full  purchase  price  was  paid,  and  when, 
in  pursuance  of  said  agreement,  Beatty  paid 
$50  on  the  purchase  price  and  went  into  pos- 
Besalon  of  said  lots,  the  equitable  title  to  the 
lots  in  question  vested  In  Beatty ;  and  when 
McPberson  was  |>ald  the  balance  of  the  pur- 
chase price  doe  upon  the  lots,  the  legal  title 
to  said  lots,  by  operation  of  law,  Immediate- 
ly vested  in  Beatty.  where, '  under  the  facts 
In  this  case,  it  stlU  rests. 

The  principle  of  law  adhered  to  In  the  case 
of  Cannon  v.  Handley,  72  Cal.  133,  13  Pao. 
315,  is  applicable  to  the  case  at  bar,  viz.,  up- 
on performance  by  grantee  of  the  conditions 
upon  which  a  deed  la  delivered  in  escrow,  the 
depositary  becomes  the  custodian  of  tbe  gran- 
tee, and  his  possession  is  the  possession  of 
the  latter.  The  deed  takes  effect  the  moment 
tbe  conditions  are  performed,  without  any 
formal  d^ivery  into  the  bands  of  tbe  gran- 
tee. And  in  tbe  case  of  Shirley  v.  Ayres,  14 
Ohio,  308;  46  Am.  Deck  546,  tbe  court  said : 
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'  It  ia  not  essential  to  the  validity  of  a  deed 
tbat  it  be  actually  delivered  to,  or  ever  pan 
into  the  hands  of,  the  grantee." 

Uridi,  being  a  party  to  this  transaction 
and  acting  in  eonjnnctlon  with  Beatty  and 
Mcpherson,  wltii  fall  knowledge  of  the  trans- 
fer of  title  to  the  lota  from  McPherson  to 
Beatty,  and  <it  the  attempted  transfer  ot  the 
title  to  said  lots  firom  McPberson  to  himself 
b7  the  destruction  of  the  deed  from  McPhw- 
son  to  Beatty,  cannot  now  be  heard  to  com- 
plain of  certain  liens  which  attached  to  these 
lots  by  reason  of  the  Improvements  made  up- 
on the  same  by  Beatty  subsequent  to  the  ex- 
ecution of  the  deed  from  McPherson  to  Beat- 
ty,  which  liens  thereafter  ripened  Into  a  valid 
and  subsisting  claim  against  the  lota,  toe  the 
satiafactlon  ot  which  the  lots  In  question  ul- 
timately became  liable. 

1  DeTl.  on  Deeds,  {  300,  contains  the  tbl- 
lowlng  rule: 

"When  a  deed  has  been  properly  executed  and 
delivered,  it  operates  as  a  transfer  of  title.  Its 
redelivery  to  the  grantor,  or  its  cancellation, 
cannot  operate  as  a  retranefer  of  the  title  so 
conveyed.  Where  it  has  once  become  effective, 
it  cannot  be  defeated  by  any  act  occurring  aft< 
erwards,  unless  it  be  by  force  of  some  condition 
contained  in  the  deed  itself.  •  *  •  'The  de- 
cided weight  of  authority  is  tliat  the  surrender 
of  a  deed,  though  not  registered,  will  not  oper- 
ate to  revest  the  grantor  with  the  title.*  The 
fact  tbat  both  grantor  and  grantee  suppose  that 
a  deed  will  not  take  effect  until  recorded,  and 
might  be  revoked  at  any  time  before  tbat  ia  ac- 
complished, does  not  alter  its  legal  character  as 
a  conveyance  where  it  has  been  delivered  to  the 
grantee.  *  •  •  The  title  remains  in  the  gran- 
tee when  it  has  once  become  vested  in  him, 
notwitliatandiDg  the  destruction  of  the  deed  or 
its  return  to  the  grantor,  and  although  the  lat- 
ter has,  through  the  direction  of  the  grantee, 
again  executed  a  deed  to  another."  Ititten- 
house  v.  Clark,  110  Ky.  147,  61  S.  W.  33. 

The  preponderance  of  authority  is  to  the 
efFect  tbat  the  surrender  or  destruction  of  a 
deed  by  agreement  of  the  parties  will  not 
operate  to  revest  the  grantor  with  the  title. 
Where  a  grantor  has  executed  a  second  deed 
tor  the  same  land  through  a  misunderstand- 
ing, whereby  he  has  become  liable  <m  the 
covenant  of  warranty  In  the  second  deed  to  a 
third  partr,  who  had  knowledge  of  the  exe- 
cution and  delivery  of  the  first  deed,  equity 
will  relieve  him  by  canceling  the  second  deed. 
Strawn  t.  Nonls,  21  Ark.  80.  • 

In  the  case  at  bar,  Urlcb  bad  fall  knowl- 
edge that  a  deed  had  been  made  for  these 
lots  by  McPberscm  to  Beatty,  and  he  was  a 
party  to  Uie  destruction  of  the  deed  made  by 
McPherson  to  Beatty.  Hence  he  dealt  with 
his  eyes  open  as  to  the  real  condition  of  the 
title  to  the  property  and  of  the  existence  of 
tiie  indebtedness  Incurred  by  Beatty  for  Im- 
provements placed  upon  tbe  property  during 
Beatty's  possession.  Urlch  knew  that  Beatty 
owed  tb6  Uenholders  at  the  time  ttie  de^d  was 
destroyed,  and  be  believed,  In  common  with 
McPherson  and  Beatty,  that  the  time  for  filing 
the  Ilena  had  expired  and  that  the  Uenholders 
oould  not  satisfy  their  obligation  out' of  the 
iroper^,  and  that  unless  Beat^  could  per- 


sonally respmid  for  the  amount  ct  the  lndtf)t> 
edness,  the  Uenholders  would  be  defeated. 
It  is  dear  to  my  mind  that  McPherson  never 
tmdertodi  to  be  re^tonri^ble  for  the  Indebted- 
ness incurred  during  the  possession  at  Beat- 
ty, and  that  TJrlch  understood,  at  the  time 
the  deed  was  destroyed  and  a  new  deed  exe- 
cuted and  delivered  by  McPhenKm,  that  Uc- 
Pherson  was  not  to  be  held  for  any  indebted- 
ness incurred,  or  incumbrance  done,  made,  or 
suffered,  during  the  possession  of  Beatty.  It 
was  no  ecoHnmodatlon  to  McPheiison  to  have 
the  deed  d^troyed,  bat  it  was  an  accommoda- 
tion to  Beatty  and  Urlch  to  avoid  the  ex- 
pense of  recording  the  deed  from  McPherson 
to  Beatty  and  the  making  and  recording  <a 
a  deed  from  Beatty  to  Uridi. 

There  are  some  cases  wtaidi  bold  that  the 
deed  must  be  surrendered  for  the  very  pur- 
pose of  revesting  title,  and,  where  It  is  re- 
delivered for  any  oilier  purpose,  such  snr^ 
render  will  neither  divest  the  grantee  of  the 
title,  nor  opeTa.te  as  an  estoppel  against  blm. 
Bunz  V.  Cornelias,  19  Neb.  107, 26  N.  W.  621 ; 
Dycus  V.  Hart,  2  Tex.  Civ.  App.  354,  21  S. 
W.  290.  In  the  case  at  bar,  the  real  purpose 
for  the  surrender  of  the  deed  from  Beatty  to 
McPherson  was  to  save  expense. 

In  cases  which  are  found  in  the  bof^Es, 
where  ttie  surrender  and  canceUation  of 
deeds  conveying  lands  have  been  held,  as 
between  the  parties,  to  revest  the  estate  In 
the  grantor,  the  deeds  have  not  only  been  un- 
recorded, but  were  surrendered  soon  after 
their  execution  and  delivery,  and  the  parties 
were  in  ftict  restored  to  the  same  identical 
position,  or  to  what  was  equlvaloit,  tbat  ttiey 
stood  in  before  the  conveyance  was  made. 
Patterson  v.  Teaton.  47  M&  808.  In  the 
present  case,  if  this  latter  rale  be  adopted, 
McPherson  would  not  occupy  the  same  posi- 
tion, or  to  what  was  equivalent,  tbat  he  stood 
in  before  the  second  conv^ance  was  made. 
He  would  be  held  liable  fw  the  Indebtedneaa 
created  by  Beatty  during  his  possession,  for 
which  liens  attached  subsequoit  to  the  mak- 
ing of  the  first  deed  and  prior  to  the  making 
of  the  second. 

In  Weygaut  v.  Bartlett,  102  CaL  224,  36 
Pac.  417,  the  court  said: 

"Where  a  purchaser  of  property  has  the  title 
made  to  another  ns  a  matter  of  convenience — 

such  other  convcyiog  it  to  him  on  the  same  day 
— such  other  is  not  the  purchaser's  trustee,  as 
to  the  land,  though  the  latter  conveyance  is  de- 
livered back  to  him  by  the  purchaser,  and  de- 
stroyed, with  the  purchaser's  consent,  since  on 
the  delivery  of  the  deed  to  the  purchaser  the  le- 
gal title  passed,  and  tbe  eubsequeot  destruction 
thereof  could  not  affect  tbe  title." 

The  oral  agreement  entered  into  between 
McPherson,  Beatty,  and  VrlOi  that,  in  order 
to  avoid  the  expense  Incident  to  the  record- 
ing of  the  deed  from  McPberson  to  Beatty 
and  making  and  recordlug  a  deed  from  Beat- 
ty to  Urlch,  tbe  deed  already  executed  and 
delivered  by  McPberson  to  Beatty  be  destroy- 
ed and  McPberson  make  a  deed  direct  to 
Urlch  would  not,  under  flie  facts  ia  this  case. 


Digitized  by 


Idabo) 


1IBI0H  T.  MflPHBBSON 


289 


divest  Beatty  of  the  legal  or  eqaltable  title 
to  the  lots  in  oontroreny.  BfcPliersoii,  hav- 
ing cooTered  the  lots  in  question  by  deed  to 
Beatty,  could  not  make  a  valid  conveyance  of 
these  lots  from  himself  to  TJricb.  And  UrlcA, 
who  had  full  knowledge  of  this  fact,  accepted 
the  deed  frun  McPherson  to  himself,  fully 
realMnK  that  McPherson,  not  b^ng  poesese- 
ed  of  the  fee,  did  not  covenant  or  warrant 
against  liens  created  against  lots  of  which  he 
was  not  the  owner.  Under  the  laws  of  this 
state,  real  estate  cannot  be  conveyed  by  oral 
agreement.  Beat^,  having  become  vested 
with  the  title  to  said  lota  by  a  proper  deed 
of  conveyance,  under  the  laws  of  this  state, 
cannot  divest  himself  of  such  title  except  by 
a  proper  deed  of  conveyance  as  pr^rlbed 
by  law.  The  destruction  of  the  evidence  of 
title  does  not  destroy  the  actual  title.  In 
Regaa  T.  Howe,  121  Mass.  426,  the  court 
said: 

"The  destruction  or  detention  of  the  deed  by 
the  grantor,  after  sncb  delivery,  cannot  divest 
the  grantee's  estate.** 

Whtlcv  as  between  Beatty  and  Urleb,  the 
princli^e  of  estoppel  might  apply,  as  between 
Beatty's  creditors  and  heirs,  this  principle, 
In  my  (Htol<ai,  wonld  not  apply  under  any  dr- 
omuitances.  In  Botsford  v.  Morehouse,  4 
Ctxm.  B60,  the  grantee,  finding  himself  unable 
to  pay  all  the  purchase  money,  returned  the 
deed  to  the  grantor  for  the  purpose  of  revest- 
ing him  with  title  and  a  creditor  of  the 
grantee  levied  npon  the  land;  and  It  waa 
hdd  that  the  levy  was  effective,  for  the  rea- 
son that  the  title  still  resided  In  the  grantee. 
See,  also,  Baynor  v.  Wilson,  6  Hill  (N.  XJ 
468;  BlnchlifT  v.  Hlnman,  18  Wis.  139;  Cun- 
ningham V.  Williams,  42  Ark.  170;  Warren 
T.  Toby,  32  Mich.  45. 

SIOHOAN,  3,  I  dissent  from  the  conclu- 
^n  reached  by  the  majority  of  the  court  in 
this  case,  and  find  myself  entirely  unable  to 
follow  the  reasoning  employed  In  reaching  it 

Both  the  appellants  and  the  respondent  ful- 
ly nnderstood  that  the  improvements  which 
had  been  made  for  which  the  Hens  were  sub- 
i«qncntly  filed  had  not  been  paid  for  at  the 
time  of  the  execution  and  delivery  of  the  deed 
from  McPherson  and  wife  to  Urlch,  and  they 
f^l  erroneously  believed  the  time  for  filing 
mcb  liens  had  expired.  The  record  discloses 
nothhig.  from  which  It  may  be  inferred  that 
wy  of  the  parties  understood,  at  the  time 
the  deed  waa  made,  that  any  act  of  Beatty 
h*d  created  a  lien  or  Incumbrance  upon  the 
property.  Upon  the  other  hand,  it  clearly 
Appears  that  the  appellants  thought  they 
<^cre  giving,  and  the  respondent  thought  he 
^as  receiving,  a  clear  title.  Laboring  under 
this  misunderstanding  the  appellants  made, 
executed,  and  delivered  to  respondent  a  deed 
hi  which  the  following  Is  recited: 

'That  the  parties  of  the  first  part  *  •  * 
"0  hy  (bfK  presents  xrant.  barsain,  sell,  convey 
"U  conflAn  to  the  gald  party  of  the  second  part 


his  heirs  and  assigns  forever  all  the  followliig 

described  lota,  pieces  and  parcels  of  land  situ- 
ated in  the  county  of  Idaho  and  state  of  Idaho, 
known  and  described  as  follows,  to  wit:  •  •  ♦ 
And  that  said  parties  of  the  first  part  and  their 
heirs  the  said  premises  in  the  qaiet  and  peace- 
able possession  of  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  shall  and  will  for- 
ever warrant  and  defend." 

Section  3120,  Bev.  Codes,  is  as  follows: 
"From  the  use  of  the  word  'grant'  in  any  con- 
veyance by  which  an  estate  of  inheritance,  pos- 
sessory right,  or  fee  simple  is  to  be  passed,  the 
following  covenants,  and  none  other,  on  the 
part  of  the  grantor,  for  himself  and  his  heirs, 
to  the  grantee,  his  heirs  and  assigns,  are  im- 
plied, unless  restrained  by  express  terms  con- 
tained in  such  conveyance: 

"1.  That  previous  to  the  time  of  the  execu- 
tion of  such  conveyance,  the  grantor  has  not 
conveyed  the  same  estate,  or  any  right,  title,  or 
interest  therein,  to  any  person  other  than  the 
grantee; 

"2.  That  such  estate  is  at  the  time  of  the  ez- 
ecutim  of  such  conveyance  free  from  incum- 
brances done,  made,  or  suffered  by  the  grantor, 
or  any  person  claiming  nnder  blm.  Such  cove- 
nants may  be  sued  upon  in  the  same  manner 
as  if  they  had  been  expressly  inswted  in  the 
conveyance." 

The  case  of  Polak  v.  Mattson,  22  Idaho, 
727,  128  Pac  80,  la  dted  in  support  of  the 
position: 

*^at  implied  covenants  in  a  deed  by  the  ose 
of  the  word  'gran^  do  not  include  incumbrances 
done,  made,  or  suffered  by  the  grantor,  unless 
he  was  under  personal  obligation  to  pay  It" 

I  am  unable  to  construe  that  ded^n  as 
establishing  a  general  rule,  applicable  to  all 
cases,  to  the  effect  above  stated,  for  said 
case  only  decides  that  certain  taxes  which 
became  a  lien  upon  the  prt^wrty  before  the 
grantor  acanized  title  to  It  were  an  incum- 
brance "done,  made^  or  suitered''  her,  ox 
by  any  person  ciaimtng  under  b». 

Whatever  interest  in  the  property  Beatty 
had  at  the  time  the  indebtedness  waa  Incor- 
red,  to  secure  the  payment  at  whidi  the  liens 
were  filed,  was  by  virtue  ot  the  deed  In  es- 
crow from  appellants,  and  whatever  claim  he 
had  was  a  claim  under  them. 

It  is  believed  the  CHIEF  JUSTICll  has 
quoted  sufficiently  from  the  case  of  Young  r. 
eitampfler,  27  Wash.  SQO,  87  Pac.  721,  to  dis- 
tinguish It  from  this.  No  element  of  fraud 
enters  Into  this  case,  and  the  appellants  did 
what  they  Intended  to  do;  i.  e.,  gare  the  re- 
spondents a  title  which  they  warranted  to 
be  clear  of  incumbrance.  Their  present  cause 
for  complaint  arises  from  their  misunder- 
standing as  to  the  validity  of  the  claims  of 
lien. 

The  Indiana  cases  and  the  case  of  Watts 
V.  Welman,  2  N.  H.  458,  cited  In  the  major- 
ity opinion,  are  to  the  effect  that  a  cove- 
nant of  warranty  in  a  deed  does  not  extend 
to  a  known  incumbrance  which  the  grantee 
agreed  to  discharge,  particularly  if  the 
amount  of  the  Incumbrance  has  been  deduct- 
ed from  tile  purchase  price  or  consideration 
for  which  the  transfer  was  made,  and  that 
parol  erldenee  may  be  introduced  to  eatab- 
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Uah  such  facts  and  to  show  the  real  conald- 
eratlon.  Probably  no  antborlty  can  be  fonud 
which  extends  the  rule  further  than  above 
stated,  and  It  Is  a  departure  from  well-estab- 
Uahed  principle  to  hold  that  the  grantor  in  a 
warranty  deed  may  escape  the  consequence 
of  his  covenant  of  warranty  because  neither 
himself  nor  the  grantee  knew  of  the  exist- 
ence of  an  incumbrance  or  other  defect  in 
the  title  at  the  time  the  deed  was  made. 

It  nowhere  appears  in  the  record  that  the 
amount  of  the  claims  for  which  the  liens  were 
filed  was  discussed  between  the  parties  or 
deducted  from  the  purchase  price,  or  that  re- 
spondent assumed  or  agreed  to  pay  them. 
It  does,  however,  appear  that  he  Insisted  up- 
oa  a  warranty  deed  and  an  abstract  showing 
a  clear  title.  These  the  appellants  gavto  him. 

It  Is  clear  that  the  claims  for  which  the 
liens  were  filed  were  incumbrances  as  defined 
In  section  S121,  Rev.  Codes,  and  It  Is  equally 
clear  that  they  were  "done,  made,  or  suffer- 
ed" by  Beatty  at  a  time  when  he  was  claim- 
ing under  the  appellants,  who  were  grantors 
In  the  deed  to  respondent,  and  since  there  Is 
nothing  expressed  In  the  deed  in  any  man- 
ner modifying  or  restraining  the  covenants 
of  warranty  implied  by  the  use  of  the  word 
"grant,"  it  follows,  as  a  matter  of  law,  that 
the  agreement  of  the  parties  was  to  the  effect 
chat  the  grantors,  appellantd  here,  would  hold 
the  grantee  therein  named,  the  re^ndent  in 
this  case,  harmless  from  such  liens  should 
they  be  filed  and  enforced. 

I  encounter  equal  difficulty  in  attempting 
to  follow  the  reasoning  employed  by  Justice 
BUDGE  in  bis  concurring  opinion.  Assum- 
ing that  at  the  time  tiie  appellants  executed 
and  delivered  tb^  deed  to  respondent  the 
title  was  not  in  them,  but  was  In  Beatty 
(which  I  do  not  deem  It  necessary  here  to 
decide),  the  maker  of  a  warranty  deed  Is,  by 
said  opinion,  placed  In  position  to  contend 
as  followa: 

"1  attempted  to  convey  by  warranty  deed 
property  which  I  tiad  already  conveyed  away, 
and  the  grantee,  being  aware  of  the  facts,  must 
have,  as  a  matter  of  law,  inferred  that  I  had 
no  title  to  convey  and  none  to  warrant." 

Such  a  defense  is  anticipated  and  prevent- 
ed by  subdivision  1  of  section  3120,  supra. 

The  rule  of  law  applicable  to  thla  case  is 
dearly  stated  in  11  Cyc.  1066,  as  follows: 

"The  fact  that  either  or  both  of  the  parties 
knew  at  the  time  of  the  conveyance  that  the 
grantor  had  no  title  in  a  part  or  in  the  whole 
of  the  land  does  not  affect  the  right  ot  recovery 
for  a  breach  of  covenant. 

"Knowledge  on  the  part  of  the  purchaser  of 
the  existence  of  an  incumbrance  on  the  land 
will  not  prevent  him  from  recoverini;  dnmnges 
OB  account  of  it,  where  be  protects  himself  by 
proper  covenants  in  his  deed.  •  «  *  Mani- 
festly there  is  no  breach  where  the  grantee 
knowingly  assumes  the  incnmbrance." 

I  belleye  the  Judgment  of  the  trial  ooort 
should  be  affirmed. 


IY>GKS  ▼.  UUNGBB.   (So.  1TB6.) 

(Supreme  Court  of  New  Mexico.   Hay  14, 
1916.) 

(BpUalut  Iv  the  Court,) 

L  Habbas  Coapus  «=»99~Gt7BT0DT  or  Child 

— RiQHT— Desibb  or  Chilo. 

Where  habeas  corpus  proceedings  are  in- 
stituted by  a  natural  mother  to  recover  the  cue- 
tody  of  her  child  from  the  admted  mother,  the 
expressed  desire  of  the  child,  10  yean  of  age. 
to  be  permitted  to  remain  with  the  adopted 
mother,  should  not  control,  or  be  determinative 
of  what  ia  to  the  best  interest  of  sudi  child. 

[fid.  Note.— For  other  cases,  see  Habeas  Cor- 
pus,  Cent.  Dig.  i  84;  Dec.  Dig.  «ss>W.} 

2.  Habeas  Cobpcs  «s»00— Cvstodt  or  Cbxu> 

—Right— Natural  Motbeb. 

Where,  upon  habeas  corpus  proceedings  in- 
stituted by  the  natural  mother  for  the  custody 
of  her  diild,  against  the  foater  motiier.  It  ap- 
pears that  the  child  was  stolen  from  the  natural 
mother  when  bat  two  or  three  years  of  age  and 
placed  in  the  custody  of  the  foster  mother,  who, 
however,  waa  without  knowledge  of  theft  of  the 
child,  or  the  name  or  whereabouts  of  its  moth- 
er, and  such  foster  mother  has  given  the  child 
the  tenderest  of  care  and  every  attention,  and 
the  evidence  also  shows  that  the  natural  mother 
is  a  good,  responsible,  and  worthy  mother, 
against  whose  character  and  capacity  to  take 
care  of  said  child  no  charge  is  made,  the  oatural 
mother  is  entitled  to  the  custody  of  the  child. 

[Ed.  Note—For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  8  84;  Dec  Dig.  «s>99.1 

3.  Habeas  Cobpus  «=^85— Cubtodt  or  Child 
—Burden  op  Pboof. 

The  burden  of  proving  that  the  best  inter- 
est of  a  child  will  be  subserved  thereby  is  not 
npon  the  parent  seeking  to  recover  its  custody, 
but  upon  the  party  denying  such  restoration  of 
the  child  to  the  custody  of  its  parent. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  SS  77,  78;  Dec.  IMg.  «=»85.] 

Appeal  from  District  Court,  Bernalillo 
County;  Herbert  F.  Raynolds,  Judge. 

Habeas  corpus  by  Mrs.  F.  A.  Focks  against 
Mrs.  Mary  Munger.  From  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed,  with, 
directions. 

In  March,  1906,  Maiy  J.  Peters,  now  Mrs. 
Fot^ks,  the  petitioner,  procured  a  Judgmoit 
of  divorce  from  her  husband,  Elbert  Peters, 
tn  the  state  of  Miasoari,  which  Judgment 
gave  her  the  care  and  custody  of  her  three 
year  old  son.  Wallace  Peters.  A  few  months 
afiHar  the  decree  Klbert  Peters,  the  father, 
Burr^tiUoualy  took  the  cbttA  away  from  the 
mother  and  disappeared  from  the  state,  and 
thon^  the  moUier  made  search  thereafter 
she  was  unable  to  locate  the  child  untU  about 
the  month  of  April.  1013,  when  she  ascertain- 
ed that  he  was  in  the  custody  and  control  of 
the  appellee,  at  Albuauerque,  N.  M.,  who  had 
adoptfHl  blm  pursuant  to  an  order  of  the  pro- 
bate court  of  Bernalillo  county. 

When  the  father  removed  Wallace  Peters 
from  mssourl,  be  took  him  to  Telluride,  In 
the  state  of  Colorado,  where  the  father  bad 
employment  In  the  mines,  and  pieced  him  In 
care  ot  the  appellee,  paying  the  board  and 
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cm  of  the  baj  tor  two  at  three  TeezB,  when 
flu  father,  being  out  of  work,  ceased  there- 
after to  contribiite  to  the  anpitort  of  ttie 
dUldt  who  was  left  belpleae  and  without 
Muu  In  the  care  of  Urs.  lliucer.  me  ftp- 
pdlee  endeaTored  to  Induce  the  fitflun  to 
cue  tor  or  annK>rt  the  diUd,  or  to  consent 
to  Us  adoption  by  bw;  bat  the  father  did 
neither.  The  appellee  likewise  made  dlU< 
gent  effort.  In  good  faith,  to  locate  the  moth- 
er or  other  zelattves  of  the  child,  bat  with- 
out BDCcese ;  and  being  greatly  attadied  to 
the  diHd,  and  he  to  her,  and  she  being  eon- 
cededly  a  proper  person  to  care  for  and  train 
tin  ddld,  she  applied  to  the  probate  conrt  of 
Bmiallllo  connty  and  procured  an  order  of 
idiqitlon  of  the  child  upon  the  ground  that 
he  bad  been  abandoned  by  his  parents. 

The  petitioner  herein  was  not  made  a  par- 
ty In  said  adoption  proceedings  and  had  no 
notice  of  the  same.  From  the  time  the  diild 
was  stolen  ft-om  the  mother,  in  1906,  she 
coDtlDoed  to  make  dlllgait  efforts  to  dlacov- 
a  the  whereabouts  of  the  chQd  and  to  regain 
posaession  of  him;  but  die  nerer  learned 
of  hlfl  whereabouts  until  about  the  month  of 
April,  1913,  and  thereafter  she  came  to  Al- 
taqoerque.  N.  M.,  and  Instituted  these  pro- 
ceedings for  the  pnrpoee  of  recoTering  the  cus- 
tody of  her  child.  JJvoa  the  eridence  adduc- 
ed, the  trial  court  made  findings  ot  fhct, 
upon  which  conduslons  of  law  were  stated. 
The  court  found  the  facts  herein  stated,  and 
that  the  mother  had  diligently  proeecuted 
the  search  for  her  dilld.  and  that  she  was 
lollty  of  no  laches;  also: 

"That  the  defendant.  Mrs.  Mary  Manser.  It 
in  ail  respects  a  luitable  and  proper  person  to 
have  the  care  and  custody  of  toe  child,  has 
nised  other  children  by  adopts,  and  has  giTen 
them  excellent  trainiDfr  and  edncatirai.  Is  de^ 
Ij  attached  to  the  child,  Wallace  Munger,  and 
in  the  judKment  of  the  court  the  beet  Inter- 
Nts  and  welfare  of  the  aaid  child  require  that 
he  be  left  in  the  care  and  custody  of  the  defend- 
ant, Mary  Monger,  and  not  taken  tiom  that 
care  snd  custody.'* 

The  court  ahw  found  the  following: 
'H'faat  said  petitioner,  Mrs.  F.  A.  Focks,  hss 
been  and  is  a  good,  responsible,  and  worthy 
mother,  and  one  against  whose  character  or  ca^ 
pscity  to  take  care  of  said  child,  Wallace  Peters, 
there  are  no  charges,"  and  "that  said  petltion- 
fr,  Mrs.  F.  A.  Foek^  is  married  to  a  man  who 
u  able,  ready,  and  willing  to  support  and  edu- 
cate the  child,  Wallace  Peters." 

Upon  the  fiicts  so  found,  judgment  was 
atered  dismissing  the  petition  and  awarding 
the  custody  of  the  child  to  Mrs.  Munger. 
From  this  Judgment,  Mrs.  Focks  appeals. 

^IgU  &  Jamison,  of  Albuquerque^  for  ap- 
pellant Marron  &  Wood,  of  Albuquerque, 
for  mipellee. 

ROBERTS,  C.  J.  (after  stating  the  Ateta 
ea  aboTc).  A|^lee  cwcedee  that  the  adop- 
tion proceedings  are  not  binding  upon  ajf- 
pe'.lant,  as  she  was  not  made  a  party  or  serr- 
ed  with  notice  therein.  This  b^ng  true,  the 
^  question  for  determination  here  1b 
^*etter,  upon  the  facta  as  disclosed  by  the 
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record  and  found  by  the  court,  judgment  was 
propvly^  rendered  for  the  reqKmdent. 

[1]  It  la  true  the  trial  conrt  e^ressed  ttw 
conclusion,  upon  the  facts  found  and  after  an 
Interrlew  with  the  child,  that  "In  the  jndc- 
meat  of  the  court  the  beet  Interests  and  wel- 
fare of  the  cSiild  requite  Out  he  be  In 
the  care  and  custody  of  the  defendant.  Mary 
Hunger,  and  not  taken  from  that  cara  and 
custody";  but,  If  this  conclusion  la  not  sup- 
ported the  facta.  It  can  have  no  bearing 
upon  the  decision  here.  There  was  no  dis- 
pute aa  to  the  facta  in  the  case.  Both  the 
mother  and  Mrs.  Monger,  the  re^<mdait» 
were  shown  to  be  most  excellent  women,  and 
suitable  and  proper  persons  to  have  the  care 
and  custody  of  ^lldren.  The  moral  influence 
In  both  homee  waa  ai^rently  above  re- 
proach«  and,  while  neither  the  petitioner  nor 
the  respoi^^t  waa  wealthy,  yet  each  waa 
shown  to  have  suffldent  resources  to  amble 
her  to  properly  care  for  the  child.  It  la  true 
the  child  e^ressed  a  desire  to  the  t^l  Judge 
to  be  allowed  to  remain  with  his  foster  moth- 
er; but  this  was  only  natural,  because  he 
was  taken  from  his  own  mother  when  but 
two  or  three  years  of  age,  and  naturally 
looked  upon  her  aa  a  stranger  He  had  r»> 
celred  from  Mrs.  Munger  the  kindest  treat- 
ment, and  returned  it  with  Us  love  and  af- 
fection. We  do  not  believe,  however,  that 
the  expressed  desire  of  a  child,  10  years  of 
age,  should  control;  for  it  Is  a  matter  of 
common  knowledge  that  children  of  t^U  age 
bestow  their  affections  upon  those  who  are 
kind  to  them,  and  soon  forget  their  parents* 
when  they  are  takm  from  them  death  or 
other  causes.  In  the  case  of  Moore  t.  Chrie- 
thm,  56  Miss.  408,  ftl  Am.  Bep.  876,  the  court 
said: 

"The  boy,  it  is  true,  expresses  a  preference 
to  remain  with  the  appellee;  but,  while  in 
doDbtful  cases  the  wishes  of  a  child  of  this  age 
will  be  sought,  and  to  some  extent  be  observM, 
we  cannot  for  a  moment  agree  that  a  boy  of  18 
can  be  allowed,  at  plea£ure,  to  abandon  tus  Glial 
duties,  and  select  elaewhere  a  home  more  agree- 
able either  to  bis  desires  or  his  worldly  inter- 
ests. So  to  bold  would  simply  be  to  offer  a  pre- 
mium to  the  children  of  the  poor  to  shirk  the 
duties  to  which  their  atation  In  life  has  called 
them,  snd  to  permit  them,  at  the  sacriflce  of  all 
the  natural  affections,  to  set  about  bettering 
their  condition,  at  a  period  of  life  when  the 
law  dedicates  both  their  persona  and  their  serv- 
ices to  parental  control." 

[2]  This  being  true,  we  must  eliminate  the 
expressed  desire  of  tb»  child  from  considera- 
tion, unless  it  appears  from  the  evidence  that 
there  is  a  doubt  as  to  the  capability  of  the 
natural  mother  to  care  for  the  child  in  a 
proper  manner.  No  such  doubt  exists  in  this 
case ;  therefore  we  are  relegated  to  the  sim- 
ple question  as  to  which  <tf  two  women,  both 
shown  to  be  equally  capable  and  worthy, 
should  the  custody  of  the  child  have  been 
given — one  the  natural  mother,  the  other  the 
foster  mother,  of  the  child.  On  this  questhm 
there  can  be  no  doubt  but  that  the  natural 
mother  Is  entitled,  to  its  custody.  Any  other 
rule  would  run  oninter  to  the  Jaw  of  nature 
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ADd  to  erery  emotion  of  the  haman  brait. 
^^'hlle  Mrs.  Munger  Is  doubtless  deeply  a^ 
tadied  to  the  b07  and  Iotm  him  devotedly, 
ret  Uie  mother  who  gave  blm  blrtb,  and 
suckled  hUn  aa  a  baby,  and  tttm  whom  be 
was  stolen,  has  the  first  claim  npon  blm,  un- 
der both  tbe  human  and  divine  law,  nnleaa 
by  her  dissolute  life,  or  for  other  reasons,  she 
baa  forfeited  this  claim. 

This  case  la  to  be  dlstlD^nlsbed  from  those 
cases,  wherein  the  parents  have  anrrendered 
TOlnntarlly  tbe  costody  of  their  child,  or  dill- 
dren,  to  others,  who  have  cared  for  them  for 
years,  when  tbe  parents  seek  to  recover 
tbem.  In  aach  cases  some  of  the  courts  re* 
fuse  to  aid  tbem.  Here  tbe  child  waa  stolen 
from  the  mother,  wtao  ever  since  bas  expend- 
ed all  tbe  money  she  coold  spare  in  a  cease- 
less search  for  him,  which  was  finally  re- 
warded by  finding  him  In  tbe  possession  of 
the  respondent. 

[3]  If  It  be  assumed  that  in  this  case,  un- 
der the  peculiar  facts  which  exist,  the  court 
could  properly  enter  upon  an  inquiry  as  to 
what  would  be  for  the  t>est  interest  of  tbe 
child,  it  must  likewise  be  apparent  tliat  tbe 
burdoi  of  diowlng  that  the  welfare  of  tbe 
child  would  be  best  subserved  by  allowing 
It  to  remain  with  Its  adopted  mother  would 
lie  upon  her,  and  not  upon  the  natural  moth- 
er to  show  that  Its  best  interests  would  be 
subserved  by  awarding  her  its  custody.  Any 
other  rule  would  place  the  parent  at  a  de- 
cided disadvantage,  and  would  enable  stran- 
gers to  take  and  hold  possession  of  children, 
unless  tbe  parents  were  able  to  establish 
that  the  children  would  be  better  cared  for 
and  raised  by  them  tliaa  by  the  parties  hav- 
ing them  In  custody.  The  presumption  Is 
tliat  the  child  will  be  better  cared  for  by  its 
own  parents  than  by  strangers,  and  there- 
fore it  Is  incumbent  upon  the  stranger  to 
show  to  the  contrary,  If  he  would  retain  tbe 
custody  of  the  child,  under  tbls  rule,  TVelr 
V.  Marley.  99  Mo.  484,  12  S.  W.  798.  6  L.  R. 
A.  672;  State  v.  Deaton,  93  Tex.  243,  64  S. 
W.  901.  In  State  v.  Richardson,  40  N.  H. 
272,  the  court  said: 

"The  discretion  to  be  exercised  is  not  an  arbi- 
trary oue;  but.  Id  tbe  absence  of  any  positive 
disqual  ideation  of  tbe  father  for  the  proper  dis- 
charge of  his  parental  duties,  he  has,  as  it 
lieems  to  us,  a  paramount  rigbt  to  tbe  custody  of 
his  infant  ebild,  which  no  court  is  at  liberty 
to  disregard.  And  while  we  are  bound  also  to 
regard  the  permanent  interests  and  welfare  of 
the  child,  it  is  to  be  presumed  that  its  interests 
and  welfare  will  be  best  promoted  by  continu- 
ine  that  guardianship  which  tbe  law  had  pro- 
vided, until  it  ia  made  plainly  to  appear  that 
tbe  father  is  no  longer  worthy  of  the  trust." 

"A  mother  of  high  character,  who  was  well 
able  to  take  care  of  her  infant  daughter,  was 
entitled  to  her  custody,  though  parties  who  had 
attempted  to  adopt  tbe  child  under  proceedings 
subsequently  declared  void  were  in  better  pecun- 
iary circumstances  than  the  mother."  Carter 
V.  Botts,  77  Kan.  705,  93  Pac.  584.  * 

For  other  cases  in  which  tbe  courts  have 
held  similarly,  see  Com.  v.  Brlggs,  33  Mass. 


(16  Pick.)  203;  Terry  T.  Johnson,  73  Neb. 
653,  103  N.  W.  319 ;  Sloan  v.  Jones,  130  Ga. 
830,  62  S.  SL  21 ;  Elx  parte  Jones,  168  N.  a 
312,  62  S.  a  217, 138  Am.  St  Bep.  670;  Ham- 
m<md  V.  Hammond,  90  Qa.  627.  16  S.  B.  286; 
Wakefl^  T.  Ives,  86  lowa,  2S8. 

In  this  case  the  burden  was  upon  the  ap- 
TftHlee  to  show  that  the  natural  mother,  be- 
cause of  some  vice,  some  other  lawfol  rea- 
son, was  not  tbe  proper  person  to  have  tbe 
care  and  custody  of  her  child.  This  she  fail- 
ed to  do,  and  tbe  court  found: 

"That  said  petitioner,  Mrs.  F.  A.  Focks,  has 
been  a  good,  responsible,  and  wortby  mother, 
and  one  against  whose  character  or  capacity  to 
take  care  oE  said  child,  Wallace  Petcn,  there 
are  no  charges." 

Snch  being  the  state  of  the  case,  the  trial 
court  should  have  awarded  the  custody  of 
tbe  child  to  the  apiwllant 

The  Judgment  of  the  trial  court  will  be  re- 
versed, with  instructions  to  enter  Judgment 
awarding  the  custody  of  tbe  child,  Wallace 
Peters,  to  the  petitioner,  Mrs.  F.  A.  Focks; 
and  It  is  so  ordered. 

UANNA  and  PARKER,  33^  concur. 


GURULE  T.  DUBAN.   (No.  17S9.) 
(Supreme  Court  ot^^Kew  Mexico.   May  19, 

(Syllabus  bv  the  Court.) 

1.  PUEADIITO  «5>236  —  AHENDMBBT  TO  BEPLT 

—Refusal  or  Lkatb— Dischsiion. 

There  is  no  abuse  of  di8creti<»i,  on  the  part 
of  the  trial  court,  in  overruling  a  motion  Bled 
by  plaintiff,  asking  leave  of  court  to  amend  a 
reply  and  to  be  allowed  to  introduce  further  and 
additional  evidwce,  after  evidence  bos  been  tak- 
en upon  issue  Joined  and  a  cause  is  submitted  to 
the  court  for  decision,  where  such  party  has 
theretofore  had  ample  opportunity  to  plead  the 
new  matter,  and  no  diowing  is  made  excusing 
failure  to  so  do. 

[Ed.  Note. — For  other  coses,  see  Pleading, 
Cent.  Dig.  8S  001,  605;  Dec  Dig.  ^280.j 

2.  Taxation  «s>4G2— AsmssicBin^-yAUbnT 

— Right  to  Attack. 

The  owner  of  real  estate,  having  failed  to 
make  return  for  taxation,  cannot  question  the 
validity  of  an  assessment  of  her  property ,  to 
"unknown  owners,"  although  she  was  in  actual 
occupancy  of  the  kind,  and  although  tbe  asses- 
sor by  making  inquiries  and  investigating  the 
records  of  his  office  might  have  ascertained  the 
fact  of  such  title  and  occupancy. 

[Ed.  Note— For  other  cases,  see  Taxation, 
Cent.  IMg.  §§  818-823 ;  Dec.  Dig.  ^»4ti2.] 

3.  Taxation  ®=>530  —  Patubnt  or  Taxes  — 
What  Conbtitutes. 

Payment  of  taxes  on  tbe  improvements  on 
real  estate  does  not  constitute  a  payment  of 
taxes  on  tbe  land. 

[Ed,  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  SI  983,  988;  Dec.  Dig.  «=»530.] 

4.  Chaupbbtt  and  Maintcnancb  «=»7— Psb- 
SON  Out  or  Posssssxon  or  Land— Bioht  to 
Sell. 

The  statute  of  Henry  VIII  (32  Hen.  VIII, 
c.  9),  which  prohibits  tinder  prescribed  penalties 
the  buying  or  soiling'  of  any  pretended  right  or 
title  to  land,  unless  the  vendor  is  in  actual  poo* 
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aessMHi  of  the  lands,  or  of  tb«  rerftrsioii  or  re- 
mainder, is  not  in  force  bk  thli  Btato,  because  of 
the  fact  that  it  Ib  not  applicable  to  our  condi- 
tioD  and  circnmatancee. 

IBd.  Note.— For  other  cases,  see  Champerty 
lad  Maintenance,  GenL  Dig.  H  54-110;  Dec. 
Dig.  *=>7.] 

Appeal  from  IHstrict  Court,  Bernalillo 
Coanty;  H.  F.  Raynolds,  Juctge. 

Action  by  JuUanlta  Apodaca  de  Gnnile 
against  Thomas  R.  Dnran.  From  a  Jodg- 
ment  for  defendant,  plaintiff  appeals.  Af- 
flrmed. 

Jotm  W.  Wilson  and  W.  C.  Heacock,  both 
<a  Alboqnergue,  for  appellant  VlgU  &  J'am^ 
Iwn,  of  Alboqneniiie,  for  appellee. 

ROBEBTS,  a  J.  This  action  was  insti- 
tuted In  the  conrt  below  by  appellant  against 
the  appellee  to  quiet  title  to  certain  real  es- 
tate, described  In  the  complaint  The  com- 
plaint was  in  the  ordinary  form,  contalnlug 
only  the  statutory  allegatlona.  Appellee  an* 
swered,  alleging  that  he  was  the  owner  of 
the  real  estate  described  In  appellant's  com- 
plaint, by  Tlrtne  of  a  deed  of  conveyance  ex- 
ecuted to  him  by  one  Pitt  Boss,  who  had  title 
to  said  land  nnder  a  tax  deed  issued  by  the 
treasurer  of  Bernalillo  county,  pursuant  to 
law,  and  that  he  was  entitled  to  the  posses- 
sion of  the  land  in  question.  He  asked  that 
bis  title  be  qnleted  as  against  the  appellant 
To  the  answer  appellant  filed  a  reply  setting 
up  certain  matters  which  she  claimed  ren- 
dered the  tax  deed  under  which  Boss  claim- 
ed title  Toid  and  of  no  effect  Issue  being 
Jdned,  the  parties  proceeded  to  trial,  and 
a  great  deal  of  erldence  was  Introduced, 
whereupon  appellant  asked  leave  of  court  to 
amend  her  reply.  As  the  proposed  reply 
cbaoged  the  issues,  leave  was  granted  upon 
condition  that  appellant  pay  the  cost,  which 
■be  elected  to  do.  Thereupon  the  court  ad- 
Jouned  the  trial  so  that  appellee  could  pre- 
pare to  meet  the  new  Issues.  The  amended 
i^ly  alleged  that  the  land  had  been  assessed 
In  the  name  of  her  husband,  and  tlie  taxes 
thereon  paid.  In  other  words,  she  pleaded 
t  doable  assessment  of  tbe  pn^rty.  Bhe 
alio  alleged  that,  at  tbe  time  Ross  conveyed 
to  Doran,  she  was  holding  possession  of  said 
land,  adversely  to  Ross.  The  first  trial  was 
begun  on  tbe  ^  day  of  September,  1913, 
ud  was  adjourned,  as  before  stated,  in  or- 
der that  appellant  might  file  an  amended 
i^Iy.  Tbe  reply  .having  been  filed,  on  the 
2d  day  of  October.  1913,  the  trial  was  re- 
mmed,  and  after  all  the  evidence  was  taken 
and  fbs  cause  was  submitted  to  the  court  ap- 
pellant asked  leave  of  court  to  file  a  secood 
tmended  reply,  and  for  permission  to  Intro- 
duce "^OTe,  additional,  and  further  testi- 
mony." The  court  overruled  the  motion,  and 
this  action  of  the  conrt  Is  the  first  alleged 
error  discussed  appellant 

[11  Tbe  appellant  alleged,  in  her  second 
amendfid  reply,  leave  to  file  which  was 


sought  and  denied,  that  Boss  and  the  (Aoi 
assessor  of  Bernalillo  county  bad  been  guilty 
of  fraud;  Uie  siiecific  acts  of  frhnd  being 
alleged  In  the  listing  of  said  property  for 
taxes.  Appellant,  in  her  motion  asking  leave 
to  file  this  amended  reply,  falls  to  set  forth 
any  excuse  for  her  failure  to  Incorporate 
the  alleged  fiacts  in  her  original  or  first 
amended  complaint  and  it  Is  not  claimed 
that  the  said  amendment  was  desired  for 
the  purpose  of  confornking  the  pleadings  to 
the  facta  proved. 

"The  allowance  or  refusal  of  amendments  is 
a  matter  which  is  largely  within  tbe  sound  dis- 
cretion of  the  trial  court.  The  gnestion  of 
advisability  is  a  question  of  fact  which  is  to  be 
determined  by  that  court,  and  the  determination 
thereof  will  be  reviewed  only  in  case  the  wurt 
grossly  abuses  its  discretion,  but  the  pzcsnmp- 
tion  is  always  against  such  abuse."  81  Cyc. 
388. 

niere  is  no  abuse  of  discretion  on  the  part 
of  tbe  trial  coart  in  overruling  a  motion  filed 
by  plaintiff  asking  leave  of  court  to  amend 
a  reply  and  to  be  allowed  to  Introduce  fur- 
ther and  additional  evidence  after  evidence 
has  been  taken  upon  Issue  formed,  snd  a 
cause  Is  submitted  to  the  court  for  dectBl<Hi, 
where  such  party  has  theretofore  had  ample 
opportunity  to  plead  the  new  matter,  and 
DO  showing  is  made  excusing  failure  to  so 
do.  Tbe  trial  bad  been  halted  once,  In  order 
that  plaintiff  might  amend  her  reply.  So  far 
as  this  record  shows,  she  was  fully  cognizant 
of  all  the  facts  whldi  ^e  sought  to  Incorpo- 
rate in  her  last  proposed  amendment  fnnn 
tbe  inception  of  the  Utlgation.  It  would  tend 
to  confusion  and  endless  -  litigation  If  the 
parties  were  permitted  to  allege  their  facts 
and  try  their  cases  by  piecemeal. 

[2]  Appellant  questions  the  validity  of  the 
tax  proceedings  because  she  had  been  In  the 
actual  possession  of  the  land  for  many  years, 
and  her  possession  and  title  were  such  that 
the  assessor,  by  making  inquiries  and  by  in- 
vestigating the  records  of  bis  own  office, 
could  have  ascertained  that  she  was  the 
owner  of  the  property  and  therefore  should 
not  have  listed  it  to  "unknown  owners."  She 
did  not  return  the  property  for  taxation. 
The  construction  put  upon  section  25,  c.  22, 
Laws  1899,  by  the  territorial  Supreme  Court 
in  Straus  v.  Foxworth,  16  N.  M.  442,  117 
Pac.  831,  disposes  of  this  ixdnt  against  the 
contention  of  appellant  Daugherty  v.  Mur- 
ray et  al..  18  N.  M.  36.  133  Pac.  101,  dis- 
cusses the  assessment  of  property  to  un- 
known owners,  and  is  also  conclusive  against 
appellant 

[3]  Appellant  sought  to  show  that  the 
taxes  had  been  paid  by  introducing  an  as- 
sessment on  Improvements  on  government 
land,  against  her  husband  and  bis  payment 
thereof,  which  she  ideutifled  as  the  land  in 
questloa  We  think  the  court  properly  held 
that  the  payment  of  taxes  on  improvements 
on  land  Is  not  payment  on  the  land  itself. 

[4]  It  Is  lastly  urged  that  nnder  the  com- 
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mon  la^  of  England,  which  was  adopted  as 
me  rule  of  practice  and  decision  in  this  Ju- 
risdiction In  1676,  the  coQTeyance  of  land 
held  adversely-  Is  an  offense,  punishable  hj 
fine  and  imprisonment.  The  declaratory  act 
of  Henry  VIII  (32  Hen.  VIII,  c.  0),  prohibits 
under  prescribed  penalties  the  buying  or 
selling  of  any  pretended  right  or  title  to 
land,  nnless  the  vendor  is  in  actual  posses- 
sion of  the  land  or  ot  the  reTersion  or  re- 
mainder. Appellant  contends  that  the -facts 
in  this  case  show  that  she  was  in  adverse 
possession  of  the  land  in  question  at  the 
time  Ross  conveyed  the  same  to  appellee; 
hence,  under  the  foregoing  rule  of  the  com- 
mon law,  appellee  took  no  title  to  the  same. 
Waiving  the  question  as  to  whether  the  facts 
show  adverse  possession,  we  will  proceed  to 
a  consideration  of  the  more  vital  and  im- 
portant question,  viz.,  Is  this  rule  of  the 
common  law  in  force  in  this  state? 

While  the  territorial  Legislature,  In  1876 
(C.  L.  1897,  S  2871)  provided  that  "In  all  the 
courts  in  this  territory  the  common  law  as 
recognized  In  the  United  States  of  America, 
shall  be  the  rule  of  practice  and  decision,'* 
and  the  territorial  Supreme  Court  held  that 
the  effect  of  this  statute  was  to  Ingraft  upon 
our  system  of  Jurisprudence  the  common 
law,  or  lex  non  scripts,  and  such  British 
statutes  of  a  general  nature  not  local  to 
that  kingdom,  nor  in  conflict  with  the  Con- 
stitution or  laws  of  the  United  States  or 
the  territory,  which  were  in  force  at  the 
time  of  our  separation  from  the  mother  coun- 
try (Browning  v.  Estate  of  Browning,  8  N. 
M.  [Gild.]  659,  9  Pac.  677),  It  further  held 
that  only  so  much  of  the  common  law  was 
adopted  as  was  applicable  to  our  conditions 
And  circumstances.  This  construction  of  the 
statute  quoted  has  been  consistently  adhered 
to  for  almost  30  years.  Any  other  construc- 
tion would  have  resulted  In  intolerable  con- 
fusion and  hardship,  nor  could  It  be  prop- 
erly assumed  that  it  was  the  Intention  of 
the  Legislature  to  adopt  all  the  common 
law  of  England  which  was  In  force  at  the 
time  of  our  Independence,  for  we  were  Ut- 
ing  tinder  a  different  form  of  government, 
wtth  vastly  dlfTerent  conditions  surrounding 
our  people.  Naturally  the  courts  held  that 
only  such  part  of  the  common  lav  as  was 
applicable  to  the  changed  condition  and  cir- 
cumstances nnder  which  we  lived  was  adopt- 
ed and  tu  force  here. 

The  English  doctrine  of  maintenance  arose 
from  causes  peculiar  to  the  state  of  society 
in  which  it  was  established.  The  Supreme 
Court  of  Iowa,  In  the  case  of  Wright  v. 
Meek,  3  O.  Greene,  472,  In  discussing  the 
causes  whldi  led  to  the  establishment  of  the 
doctrine  and  the  object  to  be  accomplished, 
said: 

"The  great  reason  for  the  suppression  of  cbam- 
perty  and  maintenaace  w&a  the  epprehcnBion 
that  Justice  Itself  was  endaoRered  by  their  prac- 
tices. Blacbstone,  4  Com.  138,  speaks  of  this 
offense  as  perverting  the  privUwes  of  the  law 
into  an  angine  of  oppression.  In  tb*  case  of 


Slywright  v,  Paige,  t  I^n,  167,  it  was  said  by 
the  whole  coart  oi  common  pleas  tliat  the  mean- 
ing of  the  statute  of  the  33  H.  8,  concernioK 
maintenance,  was  to  'repress  the  praeticeB  of 
many,  who,  when  they  thought  they  had  title  or 
right  to  anj  land,  for  the  furtherance  of  tb«r 
pretended  nght,  conveyed  their  interest  or  some 
part  thereof,  to  great  persona,  and  with  their 
countenance  did  oppress  the  iKMwessors.*  The 
power  of  great  men  to  whom  rkhts  of  action 
were  transferred,  in  order  to  obtain  support  and 
favor  in  suits  brought  to  assert  these  rigbta. 
the  confederacies  which  were  thus  formed,  ana 
the  oppressions  which  followed  from  the  indu- 
ence  of  great  men,  in  such  CBses,  are  themes 
of  complaint  in  the  early  books  of  the  English 
law.  While  the  power  ml  nobles  and  great  mtn 
was  felt  in  the  administration  of  Justice,  these 
practices  seem  to  have  produced  real  ana  great 
evils.  In  that -state  of  things,  instead  of  invig- 
orating and  purifying  the  administration  of  jus- 
tice, SB  the  direct  remedy  for  such  evils,  the 
laws  concerning  champerty  and  maintenance 
were  established  aa  penal  regulations.  Intended 
to  operate  upon  the  pArties  to  these  transac- 
tions. It  was  a  principle  of  the  common  law 
that  a  right  oC  action  could  not  be  transferred 
by  htm  who  had  the  right  to  another.  When 
we  seek  the  reason  of  this  rule,  we  And  it  in 
the  motive  already  mentioned,  and  apprehen8i<Mi 
that  justice  would  fail,  and  opprcaiiion  would 
follow,  if  the  right  of  action  mitrbt  be  assigned. 
'Nothing,*  cays  Coke  (Co.  Lit  114),  'In  action 
entry  or  re-entry  can  be  granted  over,  for  so 
under  color  thereof,  pretended  titles  might  be 
granted  to  great  men,  whereby  right  might  be 
trodden  down  and  the  weak  oppressed.'  This 
doctrine,  it  would  be  seen,  has  eron  n  out  of  the 
inequality  of  society  in  EnffUnd.  The  rich,  the 
great,  and  noble,  should  not  come  in  with  thnr 
wealth  and  InOuence,  and  maintain  suits  by 
which  the  weak  and  poor  could  be  oppressed. 
In  modem  times  the  doctrine  hag,  to  a  great 
extent,  yielded,  and  the  evil^  under  a  pure  and 
6rm  administration  of  justice,  are  llttla  felt. 
Champerty  and  maintenance  are  now  seldom 
mentioned  as  existing  In  fad;  or  aa  produciDS 
any  considerable  mlscnief.'* 

In  this  country  every  man  Is  equal  before 
the  law,  and  In  our  courts  the  rich  man,  or 
the  man  of  power  and  influence,  stands  on 
the  same  level  as  the  fHendless  and  impover- 
ished  man.  I£  he  does  not,  onr  courts  do  not 
measure  np  to  the  hlg^  standard  required  by 
the  people  who  have  (!re&ted  them  and  In- 
vested them  with  power.  As  was  said  by  the 
Iowa  court  In  ttie  case  last  cited: 

"In  this  country,  with  wise  and  wholesome 
taws,  enjoying  as  we  do  a  political  and  social 
equality,  which  never  can  e^cist  under  the  in- 
stitutions of  England,  with  the  administration 
of  Justice  alike  accessible  to  the  poor  and  the 
rich,  «here  oppression,-  such  as  give  rise  to  the 
doctrine  of  maintenance  and  cbamper^  in  fihig- 
land,  cannot  exist,  it  i«,  idmost  Impossible  to 
conceive  bow  a  ease  of  champerty  or  mainte- 
nance can  occur;  It  is  a  part  of  our  Judicial 
policy  not  to  shut  our  suitors,  or  close  the 
temple  of  Justice  against  those  who  resort 
tbitber  for  an  adjustment  of  their  legal  rights. 
Neither  should  litigation  be  Incited,  or  improp- 
erly or  unlawfully  inconraged,  so  aa  to  amount 
to  oppression." 

Here  we  have  rast  tracts  of  land,  many  of 
them  owned  by  nonresidents,  others  by,  local 
parties  who  seldom  visit  the  same.  Tmna- 
fers  of  real  estate  are  freely  made,  In  good 
faith,  in  reliance  npon  the  paper  title  aa 
shown  by  an  abstract.  It  has  been,  we  be- 
lieve, the  uniform  practice  to  pass  title  to 
real. estate  wbether.'ln  or  out  o(  possession. 
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X»  iKnr  btfU  that  tUi  oln^te  BrttlBh  rtftt- 
ite  li  In  force  In  ttila  ilate  wonld  d«iwiTe 
many  bonest  and  good-faith  pnrcfaasers  of  ti- 
tle to  nal  estate,  and  lubjeet  them  to  fine 
ISA  InpciMnment  We  do  not  tblnk  tbls 
■tttnte  can  be  held  wUcaUe  to  the  «iMidl- 
ttODB  end  dicuinatancee  of  12ie  people  of  this 

Btltfe 

We  are  not  ttunliiUal  of  tbe  fact  fbat 
aome  of  the  coorta  have  held  that  tUs  atat- 
nta  became  a  part  of  the  law  of  their  atates. 
by  reason  of  the  adoption  or  continuation 
<tf  tbe  oommon  law  ct  Eoglasd  therein,  but 
many  others  hare  held  that  it  la  obaolete  and 
not  applicable  to  iweeent  ccmdltlona.  The 
cues  on  the  subject  will  be  found  collected 
In  notes  found  on  pages  86S  and  869,  6  Cyc. 
In  manr  of  the  states  the  rule  has  been 
abolished  by  statutes,  and  it  has  even  been 
repealed  In  England. 

In  support  of  out  conclusion,  we  dte  Hall's 
Lessee  t.  Asbby,  9  Ohio,  96,  84  Am.  Dec.  424; 
BouTler  T.  Baltimore  &  New  York  Ry.  Co.,  67 
N.  J.  Law.  281,  61  AU.  781,  60  B.  A.  750; 
Mattaewson  t.  Fitch,  22  Cat  86;  Campbell  t. 
Ererta,  47  Tex.  102;  Schafwman  t.  O'Brien, 
28  Md.  565,  92  Am.  Dec.  708. 

Finding  no  error  In  the  record,  the  Judg- 
nent  will  be  affirmed,  and  It  bi  so  ordered. 

PABKER,  and  MECBSM,  District 
Jodg^  ccmcnr. 


HeBflXiLEN  v.  BOATaiOHT,  Ifayor,  et  aL 

(No.  1707.) 

(Supreme  Oonrt  of  New  Mexico.   May  19, 
1916.)  . 

fByUabvB  ly  tht  Court.} 

L  Apfbal  and  Erbob  ^150— Bight  to  Ap- 

PXAi<— PAama. 

It  is  essential  that  a  person  who  seeks  to 
prosecDte  on  appeal  ahould  sbow  tbat  be  1b  in- 
terested In  the  subject-matteT  of  tlie  controverBy, 
and  that  hU  rights  will  be  materially  affected 
by  tbe  Jodgmen^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  084-048;  Dec.  Dig. 
150.] 

2.  Appeai.  and  Bbror  «=>882— Riqht  or  Ap- 
peal—Right TO  Object— Fakties, 

Where  one  is  made  a  party  defendaot  to 
aa  action  who  is  neither  a  necesaary  nor  a 
proper  party  thereto,  tbe  plaintiff  cannot  be 
ward  to  object  to  his  right  to  assail  the  com- 
plaint or  petition  by  assignment  of  error  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8591-8610;  Dec  Dig.  «s> 
882.] 

Appeal  from  Dtstrlct  Court,  Bernalillo 
County;  H.  F.  Raynolds,  Judge. 

Action  by  Thomas  McMlllen  against  D.  H. 
Boatrlght,  Mayor,  and  others.  From  judg- 
ment for  plaintiff,  defeudants  appeal,  and 
plaintiff  moves  to  dismiss  the  appeaL  Mo- 
tion denied. 

The  plaintiff  in  this  cause  below,  appellee 
here,  alleged  that  he  is  the  duly  appointed 


and  anallfled  dty  marshal  of  the  dty  of 
Albuquerque,  with  the  right  to  hold  said  ct- 
floe  and  exerdse  the  duties  thereof  until  bis 
successor  Is  wiolnted  and  qualified,  undor 
tb»  provisions  of  the  dtj  ordinances  of  said 
dty,  and  that  no  person  has  been  appt^ted 
and  qualified  as  his  sncceraor,  nor  has  be 
been  removed  by  the  dty  authorities;  that 
the  defendants,  appellants  here,  wlthont  right 
or  authority,  are  attempth^  to  dlspoeseas 
him  of  said  ofllce,  and  to  fordbly  and  wronfp- 
fully  talce  possession  thereof,  and  threaten, 
unless  restrained,  to  unlawfully  dispossess 
him  thereof,  and  seise  the  office  room,  fur- 
niture, books,  papers,  and  paraphernalia 
there(H^  to  plalntUTs  Irreparable  injury,  who 
Is  wlthont  adequate  remedy  at  law  in  the 
premises,  In  that  no  actlim  may  be  main- 
tained at  law  to  prevent  such  unlawful  acts. 
Wherefore  plaintiff  prayed  that  the  said  D. 
H.  Boatrlght,  mayor  of  the  said  dty,  and  the 
said  George  Thomas,  their  agents,  setrant^ 
etc.,  be  restrained  from  oideavorlng  to  take 
possession  of  the  <^ce,  and  from  performing 
or  attempting  to  perform  the  duties  of  said 
office,  or  from  Interfering  with  the  conduct 
of  the  same,  and  that  the  injunction  be  made 
permanent  upon  final  bearing.  Thereupon  a 
temporary  restraining  order  was  made  by  the 
district  court  of  Bernalillo  county,  directed 
to  tbe  defendants,  ordering  them  to  refrain 
from  attempting  to  take  possession  of  said 
office,  or  exercising  the  duties  thereof  or 
from  fordbly  interfering  with  the  conduct  of 
the  same,  and  requiring  them  to  appear  be- 
fore  tbe  district  court  to  show  cause  why  the 
said  order  should  not  be  made  permanent. 

A  motion  to  quash  the  temporary  injunc- 
tion was  made  by  defendant  and  overruled. 
A  sut)sequent  demurrer  to  the  amended  com- 
plaint was  likewise  overruled.  Whereupon 
the  defendants  answered,  denying,  among 
other  things,  tbat  they  or  either  of  them  had 
used  or  threatened  to  use  any  force  or  ford- 
ble  methods  against  the  said  McMlllen,  or  to 
place  tbe  defendant  Thomas  In  possession  of 
his  office  as  dty  marshal,  but  admitted  that 
the  defendant  Thomas  had  demanded  said 
office  of  the  said  Incumbent,  McMlllen,  and 
claimed  title  thereto.  And  further  alleging 
that  the  term  of  office  of  the  Incumbent,  Mc- 
MiUen,  had  expired,  and  that  the  defendant 
Thomas  bad  been  regularly  appointed  by 
nomination  of  the  mayor,  which  had  been 
duly  acted  upon  by  the  council,  who  had 
qualified  as  such  officer,  and  was  therefore 
entitled  to  possession  of  the  office.  To  which 
answer  a  demurrer  was  Interposed  by  the 
plaintiff  on  the  ground  that  the  answer  did 
not  state  facts  suffldent  to  constitute  a  de- 
fense to  plaintiff's  complaint,  which  being 
an^lned,  the  defendants  declined  to  plead 
further.  Whereupon  the  temporary  lojunc- 
tion  was  made  permanent,  and  defendants 
prayed  and  were  granted  this  appeal  from 
said  Judgipent,  which  was  duly  perfected; 
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but,  while  pending  In  this  conrt,  the  appel- 
lant Thomas  has  Sled  here  a  motion  to  dis- 
miss his  appeal,  with  the  costs  against  the 
appellants,  and  sets  np  that  after  due  con- 
sideration he  has  no  desire  to  prosecute  said 
appeal.  Whereupon  the  appellee,  McMillen, 
moves  the  court  to  dismiss  the  appeal,  be- 
cause it  appears  that  one  of  the  appellants, 
Thomas,  has  moved  to  dismiss,  and  because 
it  further  appears  from  the  record  that  the 
controversy  involved  was  between  McMUlen, 
appellee,  and  the  said  Thomas,  and  that  there 
Is  no  controversy  which  can  be  settled  by 
this  appeal  as  between  the  said  Boatrlght 
and  the  appellee  McMUlen,  the  controversy 
being  over  the  possession  of  the  office  of  the 
chief  of  police  of  the  dty  of  Albuquerque, 
and  it  appearing  from  the  records  in  this 
cause  that  the  possession  of  said  office  was 
not  claimed  by  said  appellant  Boatilsbt. 

M^rron  ft  Wood,  ot  Albuquerque,  for  appel- 
lants. Mann  ft  Klcholas,  of  Albuquerque,  for 
ai^pellee; 

"HANNA.  J.  (after  stating*  the  facts  as 
above).  This  cause  is,  at  the  present  time, 
not  before  this  court  upon  its  merits,  but 
solely  upon  the  motion  of  appellee  to  dismiss 
the  appeal,  which  Is  ^ased  upon  the  alleged 
lack  of  appealable  interest  In  the  appellant 
Boatrlght,  such  as  Is  necessary  to  sustain  his 
right  to  further  prosecute  his  appeal. 

By  appellee  It  is  assumed  that  the  issue 
between  the  parties  upon  the  trial  of  this 
cause  In  the  district  court,  was  the  rigbt  to 
the  office  In  question,  that  ot  city  marshal 
of  the  city  of  Albuquerque.  This  assump- 
tion, however,  is  not  supported  by  the  facts 
of  the  case,  as  disclosed  by  the  record.  The 
amended  complaint,  as  clearly  shown  by  the 
prayer  for  relief,  sought  only  a  restraining 
order,  restraining  the  defendants  and  each 
of  them  from  endeavoring  to  take  possession 
of  the  office,  office  furniture,  books,  papers, 
and  paraphernalia  of  said  office  of  city  mar- 
shal of  the  city  of  Albuquerque,  or  from  per- 
forming or  attempting  to  perform  the  duties 
of  said  office,  or  from  interfering  with  the 
conduct  of  the  same  until  further  order  of 
the  court,  and  for  a  permanent  injunction 
,  upon  final  hearing. 

By  the  answer  of  the  defendants  it  was 
set  up  that  the  defendants  had  not  used  or 
threatened  to  use  any  force  against  the  plain- 
tiff, and  that  they  or  either  of  them  were  at> 
tempting  to  place  the  d^endant,  Thomas,  in 
possession  of  the  office  of  dty  marshal.  The 
issue  therefore  became  one  of  fact  as  to 
whether  or  not  the  defendants  were  doing  or 
attempting  to  do  the  acts  complained  of,  and 
which  was  set  up  as  the  basts  for  the  re- 
straining order  of  the  district  court.  Each 
defendant  was  charged  with  the  commission 
of  the  acts  complained  of,  and  each  was  al- 
leged to  threaten,  unless  restrained,  to  pro- 
ceed to  unlawfollj  dispossess  the  plalntilt  ot 
hla  office. 


[1]  The  sole  basis  for  the  motloh  to  dis- 
miss is  that  one  of  the  appellants  has  de- 
clined to  further  prosecute  his  appeal,  but 
we  cannot  see  how  the  action  of  this  appel- 
lant can  be  permitted  to  prejudice  the  rights 
of  the  appellant,  Boatrlght,  nor  as  to  him 
can  It  be  said  that  the  question  has  become 
a  moot  question.  We  do  not  question  the 
well-established  pilnclple  of  law  that  It  is 
essential  that  a  person  who  seeks  to  prose- 
cute an  appeal  should  show  that  he  is  Inter- 
ested in  the  subject-matter  of  the  controver- 
sy, and  that  his  rights  will  be  materially 
atTected  by  the  Judgment:  Elliott's  A^iellate 
Procedure,  S  133.  ' 

[2]  It  Is  equally  well  settled  that  the  ap- 
pealable Interest  must  be  a  substantial  inter- 
est In  the  subject  of  the  controversy.  But  it 
has  been  held  that  where  a  plaintiff  makes  a 
penion  a  party  to  his  complaint,  he  cannot 
urge  successfully  in  the  appellate  court  that 
such  party  Is  not  a  proper  party,  because  he 
Is  not  to  be  permitted  to  assume  Inconsistent 
positions ;  or  as  stated  by  the  Suprone  Ooart 
of  Indiana : 

"It  is  argued  by  the  appellee's  counsel,  that, 
as  be  (referring  to  one  of  tbe  sppellants)  was 
neither  a  proper  nor  a  necessary  party  to  tbe 
proceeding,  he  had  no  right  to  join  in  en  attack 
upon  the  petition.  The  appellee's  position  i» 
not  tenable.  By  bis  voluntary  act  he  made  Da- 
vid J.  Benner  a  party,  and  he  cannot  now  be 
heard  to  allege  that  be  was  not  a  proper  party. 
Having  brought  Benner  into  court  as  a  party, 
the  appellee  has  no  right  to  complain  because 
Benner  defends  as  a  party.  The  appellee  can- 
not be  allowed  to  occupy  inconsistent  posttions." 
Renncr  et  al.  t.  Boss,  Adn'r,  111  Ind.  268.  12 

See,  also,  Jones  v,  Thompson,  12  CaL  192, 
and  Blcketson  v.  Torres,  23  Cal.  637. 

This  rule  would  seem  to  be  conclUEdve 
upon  the  merits  of  the  motion  to  dismiss,  and 
is  equivalent  to  saying  that,  where  one  is 
made  a  party  defendant  to  an  action,  who  is 
neither  a  necessary  nor  a  proper  party  there- 
to, the  plaintiff  cannot  be  heard  to  object  to 
his  rigbt  to  assail  the  complaint  or  petition 
by  assignm^t  of  error  on  appeal,  which  Is 
the  holding  as  announced  in  the  first  sylla- 
bus in  the  case  of  Benner  et  al.  v.  Boss, 
Adm'r,  supra. 

The  present  case,  however,  does  not  neces- 
sarily fall  within  the  rule,  in  that  we  do 
not  think  it  Is  necessary  to  consider  that  this 
appellant,  Boatrlght,  was  neither  a  necessary 
nor  a  proper  party.  The  plaintiff  In  this 
cause  below,  saw  fit  to  assert  that  the  de- 
fendant Boatrlght  was  doing  or  attempting 
to  do  certain  acts  Inlmicable  to  the  rights  of 
plaintiff  and  prayed  for  and  secured  a  tem- 
porary injunction  against  him,  which  was 
subsequently  made  permanent.  By  so  doing 
the  plaintiff  brought  the  defendant  Beat- 
right  into  court,  and  subjected  him,  as  a  mat- 
ter of  necessity,  to  a  defense  upon  the  issue 
pointed  out,  and  would  now  deny  htm  a  right 
to  a  review  of  the  proceedings  had  in  the  dis- 
trict court.  For  which  reason  we  consider 
that  tbe  defendant  Beatrix  bad  in  aiq^eii- 
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iHe  liitmat  u  one  of  the  parUes  defendant 
la  tlie  district  court,  and  tiier^ore  Uw  mo- 
tion to  dismln  tbla  appeal  Is  denied ; ,  and 
la  80  ordered. 

BOBEBT^  G.  J,  and  FABKEB,  con- 
cur. 


CmUDERS  T.   SOUTHERN  PAC.  00. 
(No.  1744.) 

(Sapreme  Conxt  of  New  Molco.   Maj  30^ 
1915.) 

(Svllabua  by  the  Court.) 

1.  Habteb  and  Sebtaht  «b3300  —  Waiiion 
ASD  Maucious  Acts  of  Sebvant— Ijj3Ii>- 

ITT  Of  MASTKB. 

A  master  is  liable  for  tbe  wanton  or  mall- 
clous  acts  of  his  servant^  If  the;,  were  conuoit- 
ted  while  the  servant  was  acting  in  the  execu- 
tion of  his  authority  and  within  the  scope  of  his 
emplo^iiient. 

LEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1230-1232;  Dec  Dig. 
«=>306.] 

2.  Mastek  awd  Sebvant  €=>302  —  Acts  of 
Sebv ANT— "Course  of  Emplotment." 

In  ^neral  terms  it  may  be  said  that  an 
set  is  within  the  "course  of  employment"  if  (1) 
it  be  something  fairly  and  naturally  incident 
to  the  business,  and  if  (2)  it  be  done  while  the 
servant  was  engaged  upon  the  master's  business 
and  he  done,  although  mistakenly  or  inadvised- 
ly, with  a  view  to  further  the  master's  interest, 
or  from  some  impulse  or  emotion  which  natural- 
ly grew  out  of  or  was  Incident  to  the  attempt 
to  perform  tbe  master's  business,  and  did  not 
arise  wholly  from  some  external,  independent, 
end  personal  motive  on  the  part  of  tbe  servant 
to  do  tbe  act  upon  his  own  account. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  1217-1221,  1225,  122»; 
Dec  Dig.  «=3302. 

For  other  detinitions,  see  Words  and  Phrases, 
First  and  Second  Senefl»  Course  of  Employ- 
men  t.J 

3.  Faxse  iMFBisoimxNT  ^s»lQ  —  Acts  or 
Servant— Liability  of  Masteb. 

The  master  is  liable  for  tbe  act  of  hia 
servant  in  assaulting  and  arresting  one  whom  be 
erroneously  believed  to  be  a  trespasser,  where 
he  had  tbe  authority  to  eject  txespassers  from 
the  master's  premises,  and  to  arrest  them  there- 
for. 

[Ed.  Note. — For  other  cases,  see  False  Impris- 
onment, Cent.  Dig.  8§  5-67 ;  Dec.  Dig.  «=3l5.] 

4.  Trial  ®=32G1  — Requested  Instructioks. 

The  form  and  substance  of  a  requested  in- 
struction must  be  such  that  the  court  may  prop- 
erly charge  tbe  jury  in  the  terms  of  the  request, 
withont  qualification  or  modification. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Diff.  H  484,  600,  671,  673,  675 ;  Dec.  Dig. 
261.1 

5.  AFFEAL  and  EbBOB  «S>21&— FSEgBNTATZON 
BEI.OW— IHBISUCTIONS. 

In  order  to  obtain  a  review  In  the  appel- 
late court  of  instructions  given  by  the  trial  of 
its  own  motion,  the  complaining  party  must, 
by  proper  exceptions  or  objections,  point  out 
the  alkged  vice  in  the  (Ajectionable  instmc- 
tion,  »  that  the  lower  court  will  have  the  o^ 
portunity  to  correct  tbe  same,  and  where  this 
IS  not  done  the  appellate  court  will  not  consid- 
er the  alleged  error. 

[Ed.  Koter- For  other  caBea,  see  Appeal  and 
ErrOT.  Cent  Die  ||  1309-1314;  Dec  Dig.  «s» 
215.1 


6.  Falsi  luPBisomcBifT  4=»16  —  Acts  or 
Bebvant^Liabilitt  of  Uabisk— DEixnas 

— Policb  OmCEB. 

The  mere  fact  that  a  servant  is  also  a  po- 
lice officer  is  no  defmse  to  an  act  performed 

within  the  scope  of  his  employment  for  the  mas- 
ter, and  in  tbe  line  of  his  duty  to  the  master. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Oeit  Dig.  Si  S-67 ;  Dec.  Dig.  «s» 
15.] 

Appeal  from  District  Court,  Luna  Connty ; 
Neblett,  Judge. 

Action  by  John  T.  Childers  against  the 
Southern  Pacific  Company.  From  judgment 
for  plaintifT,  defendant  appealEL  Affirmed. 

This  Is  a  suit  brought  by  John  T.  Childers, 
appellee  herein,  against  the  Southern  Pacific 
Company,  appellant  herein.  In  tbe  district 
court  of  Luna  county,  to  recover  damages 
for  an  alleged  assault  and  for  an  alleged 
wrongful  arrest  by  a  watchman  of  said  com- 
pany on  the  night  of  May  12  and  13,  1913, 
upon  the  right  of  way,  depot,  and  station 
grounds  of  the  said., railroad  company  at  the 
town  of  Deming.  The  defendant  company 
demurred  to  tbe  complaint  for  inaaffldency, 
and  for  other  reasons,  spedfjing  the  several 
grounds  of  demurrer,  which  demurrers  were 
overruled  the  court,  and  the  defendant 
company-  answered  denying-  generally  and 
specifically  all  the  material  allegations  of 
the  complaint  relating  to  the  alleged  assault 
and  to  the  alleged  wrongful  arrest.  A  trial 
was  bad  before  tbe  court  and  a  jury,  and  ver- 
dict returned  In  favor  of  plaintiff  for  dam- 
ages In  tbe  sum  of  $1,500.  Motion  for  new 
trial  was  filed  by  defendant  company  upon 
various  grounds,  which  was  denied  by  tbe 
court  and  judgment  entered  on  the  verdict. 
From  such  judgment,  appellant  prosecutes 
this  appeaL 

Tbe  facts  In  the'cas^  as  disclosed  by  tbe 
evidence,  supporting  the  verdict  of  the  jury, 
may  be  briefly  stated  as  follows:  At  tbe 
time  in  question,  appellant  owned  and  oper- 
ated a  railroad,  which  traversed  the  town  of 
Deming  from  east  to  west.  To  the  north  of 
tbe  main  track  was  appellant's  depot,  and  Im- 
mediately south  of  the  tr&cik,  and  opposite 
the  depot,  were  grounds  occupied  by  appel- 
lant. South  of  these  ground  lay  the  business 
section  of  Deming.  Silver  avenue  eirtended 
south  from  said  grounds,  throngh  said  busi- 
ness section,  to  the  conrthonae.  Appellant 
bad  in  Its  employ,  as  a  night  watcb,  one  L. 
F.  Salisbury,  commonly  known  as  "Casey 
Jones,"  wh«tee  authority  and  duty  was,  as 
stated  In  the  complaint, .  "by  reason  of  his- 
^ployment,  to  watcb  and  guard  the  yards, 
grounds,  buildings,  trains,  and  other  property 
of  said  defendant,  at  said  Donlng,  to  pre- 
vent depredations  and  trespasses  thereon,  ta 
prevent  trespassers  from  coming  or  remain- 
lug  upon  or  in  said  yards,  grounds,  buildings, 
and  trains,  to  prevent  any  and  all  persons 
from  boarding  said  trains  for  tbe  purpose  of 
stealing  rides  thereon,  and  to  remove  such 
persons  so  boarding,  or  attempting  to  board 
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8QCh  trains,  and  to  apprehend  or  canse  the 
apprdienslon  and  arreat  of,  all  persons  who 
be  bellsvad  bad  committed  or  attempted  to 
commit  any  such  depredations  or  treapaases, 
or  had  boarded,  attempted  to  board,  sacb 
trains  for  the  'aforesaid  parpose."  .^ip^- 
lant  also  bad  in  Its  employ  one  Adams,  wbo 
was  a  "iQiecial  agent"  or  "riding  ofBcer," 
among  whose  duties  it  ^as  "to  see  that  the 
watchmen  are  on  the  Job,*'  and  to  report 
watcbmoi  who  were  not  attending  to  th^ 
dntles.  At  about  1  o'clock  on  the  night  of 
May  12  and  13,  1913,  appellee  started  to  go 
fivm  the  business  section  of  Demlng,  across 
appellant's  grounds  and  track,  to  its  depot; 
bis  purpose  being  to  see  one  Base,  from  whom 
he  bad  engaged  a  room,  and  to  learn  Its 
number.  As  appellee  approached  the  track, 
be  found  a  train  standing  between  him  and 
his  destination,  and  as  he  stood  there,  on 
appellant's  grounds,  Salidrary,  the  watdi- 
man,  accosted  blm,  accused  him  of  being 
about  to  catdi  the  train,  and.  on  a^wllee's 
d^al  of  such  intent,  commoiced  an  aasatat 
upon  htm.  Appellee  was  fcdodced  down  by 
the  flrat  blow,  and  made  no  resistance  to  the 
assault  After  beating  appellee  for  some 
time,  the  watchman  conducted  him  around 
the  engine,  and  to  the  station  platform,  on 
the  nSrth  side  of  the  track.  Here  the  beating 
was  continued.  Adams,  the  special  agent, 
called  upon  Ballabury  to  "glTS  it  to  him,"  or 
"swat  him  again**;  but,  tbrongh  the  inter- 
ference of  Fred  Jack,  an  immigration  inspec- 
tor, the  beating  was  then  discontinued.  Sal- 
isbury then  procured  app^lec^s  arrest  by 
Dan  Hathaway,  the  Jailor  of  I/nna  county, 
and  John  Warren,  dty  night  watch.  Appel- 
lee was  taken  to  Jail,  .where  he  remained 
until  the  morning  of  Uay  14tb  (two  nights 
and  one  day),  when  be  was  discharged.  Ap- 
pellee was  not  attempting  or  Intending  to 
board  the  train,  or  to  molest  any  property. 
Salisbury  bad  never  seen  appellee  before, 
and  bad  no  personal  grudge  against  him. 

Not  all  of  the  foregoing  facts  are  undis- 
puted; but  there  is  evidence  In  support  of 
all  of  them,  justifying  the  jury  in  finding  the 
facts  as  here  stated. 

Francis  M.  Hartman  and  J.  0.  Forrest, 
both  of  Tucson,  Ariz.,  and  R.  F.  Hamilton,  of 
Doming,  for  appellant.  Ely  ft  Watstn,  of 
Deming,  for  appellee. 

ROBEBTS,  a  J.  (after  stating  the  facts  as 
aboT^.  Counsel  for  appellant  bare  not  in- 
dicated clearly  the  points  they  Inteuded  to 
raise  by  their  assignments  of  error  1,  2,  and 
3,  discussed  under  their  first  proposition; 
but  from  a  heading  of  the  assignments  in 
question,  and  the  authorities  cited  in  support 
thereof,  we  lAall  assume,  as  did  counsd  for 
appellee,  that  the  f<^owlng  questions  are  In- 

TOlTCd: 

(1)  Was  the  watchman  acting  within  the 
scope  of  hte  employmoit,  or  In  jrarsuance  of 
bis  own  ends? 


(2)  Is  appellant  Uable  for  an  assault  by  its 
servant  upon  one  whom  ha  erroneously  be- 
lieves to  be  a  trespasser? 

These  questions  were  raised  In  tbe  court 
b^ow  by  a  donurrer  to  the  complaint,  objec- 
tion to  the  introductlMi  of  any  evidenoe,  and 
by  motion  for  a  directed  verdict  We  wiU 
discuss  them  In  tbe  order  stated. 

[1  ]  1.  The  nature  and  extent  of  the  watdt- 
man's  autborl^  and  dntles  are  set  fbrth  at 
length  and  with  particnlarlty  In  tbe  com- 
plaint, in  the  following  language: 

"(3)  That,  at  the  time  and  place  aforesaid, 
said  defendant  had  in  its  employ  as  a  night 
watchman  one  L.  F.  Salisbury;  and  that  it 
was  the  duty  of  said  Salisbury,  by  reason  of  his 
said  employment,  to  watch  and  guard  the  yards, 
grounds,  buildings,  trains,  and  other  property 
of  satd  defendant,  at  said  Deming,  to  prevent 
depredations  and  trespasses  thereon,  to  prevent 
trespassers  from  comtng  or  remaining  upon  or 
in  said  yards,  grounds,  buildings,  and  trains,  to 
prevent  any  and  all  persons  from  boarding  said 
trains  for  the  purpose  of  stealing  rides  thereon 
and  to  remove  such  persons  so  boarding,  or 
attempting  to  board  such  trains,  and  to  appr^ 
hend,  or  cause  the  apprefaensloQ  and  arrest  of. 
all  persons  who  he  believed  had  committed  or 
attempted  to  commit  any  such  depredations  or 
trespasses  or  had  boarded,  or  attempted  to 
board,  such  trains  for  the  aforesaid  purpose." 

This  authority  Is  either  expressly  or  im- 
pliedly admitted  by  the  answer,  and  the  ques- 
tion whether,  in  a  proper  case,  the  watchman 
was  authorized  to  remove  a  trespasser  from 
appellant's  grounds  or  trains,  or  to  arrest  or 
cause  tbe  arrest  of  such  trespasser,  is  fore- 
closed by  the  pleadings. 

[2]  It  has  been  held,  tn  a  great  variety  of 
cases,  that  tbe  master  is  Uable  for  the  wan- 
ton or  malicious  acts  ot  his  servant  If  they 
were  committed  while  the  servant  was  act- 
ing In  the  execution  of  his  authqrlty  and 
within  the  course  of  his  employment.  Hech- 
em  on  Agency  (2d  Ed.)  |  1960;  Elliott  on 
Railroads,  1  1265.  Some  of  the  earlier  cases, 
it  is  true,  announced  the  contrary  rule;  but 
this  doctrine  no  longer  prevails.  The  diffl- 
cult  question  is  to  determine  what  acts  may 
be  deemed  to  be  within  the  course  of  the 
servant's  employment,  within  the  meaning  of 
the  rule.  Mechem  on  Agency.  |  1960,  states 
the  rule  as  follows: 

"But  in  general  terms  It  may  be  said  that  an 
act  is  within  the  'course  of  employment*  if  (1) 
it  be  something  fairly  and  naturally  Incident  to 
the  business,  and  it  (2)  it  be  done  while  the 
servant  was  engaired  upon  the  master's  business 
and  be  done,  although  mistakenly  or  inadvised- 
ly, with  a  view  to  further  the  master's  inter- 
est, or  from  some  Impulse  of  emotion  which  nat- 
urally grew  out  of  or  was  incident  to  the  at- 
tempt to  perform  the  master's  business,  and 
did  not  arise  wholly  from  some  external.  Inde- 
pendent, and  personal  motive  on  the  part  of  tha 
•errant  to  do  the  act  upon  his  own  account" 

Tested  by  this  rule,  it  clearly  appears  from 
both  'Qie  pleadings  and  proof  that  appellant's 
servant  was  engaged  In  and  about  his  per^ 
formance  of  appellant's  business  at  tbe  time 
the  acts  complained  (tf  were  committed  and 
performed.  It  was  a  part  of  his  duties  to 
keep  trespassers  off  the  grounds  of  appelant 
and  to  prevent  persmis  from  boarding  Its 
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taSm  for  Itw  pnrpoee  of  "iteaUng  a  ride." 
Aiipellee  nys  tbat  the  watdunan  accnaed 
him  of  Inteodlng  to  board  the  train,  and,  al- 
thongta  be  denied  tbe  accoBatkm,  tbe  vatcb- 
man  beat  blm.  Undoabtedly  It  waa  a  part  of 
Us  duty  to  preTent  persona  from  doing  Just 
what  he  assnmedt  probably  mistakenly,  tbe 
appellee  Intended  doing.  Aiipellee  saya  he 
bad  oo  Intention  at  boardluK  tbe  train,  and 
becanse  of  thte  appellant  argnea  that  tba  act 
of  tbe  servant  waa  without  the  aeope  of  bis 
employment,  for  be  waa  only  eanployed  to 
prevent  persons  from  stealing  a  ride,  and,  aa 
appellee  bad  no  anch  Intention,  the  servant 
was  not  authorized  to  molest  blm.  The  ap- 
pellanC  neceasarlly  Intrusts  to  Its  servant, 
charged  with  the  duty  q)eclfled,  to  determine 
vhether  a  given  person  Intends  to  board  ita 
trains,  and,  when  he  detenulnea  this  quratloD 
and  acta  upon  hl8  own  Judgment,  he  Is  acting 
within  tbe  acape  of  bla  employment  It  Is 
true  the  watchman  testified  tbat  he  waa  as- 
saulted by  appellee,  and  tlmt  he  did  not  be- 
lieve appellee  was  about  to  board  the  train, 
and  that  what  he  did  In  tbe  premises  was  to 
protect  himself  from  great  bodUy  Injury. 
The  tvo  theories  were  submitted  to  the  Jury, 
ud  we  assume  that  the  story  told  by  appl- 
ied waa  true,  because  the  Jury  ao  found. 

[3]  The  master  la  liable  tor  the  act  of  his 
Krvant  In  asaaultlng  and  arresting  one 
whom  be  erroneously  believed  to  be  a  tres- 
passer, where  he  had  tbe  authority  to  eject 
trespassers  from  the  master's  premises,  and 
to  arrest  them  therefor.  But  objection  la 
made  that  the  servant  was  not  authorized  to 
rearave  or  arrrat  one  who  was  not  a  tres- 
passer, or  who  was  rightfully  upon  the  prem- 
ises; and  that,  if  he  did  so,  he  stepped  aside 
from  the  scope  of  his  employment,  and  acted 
merely  on  bis  own  account.  Counsel  have 
presnmed  tbla  fallacy  throughout  the  case, 
contending  for  It  now  no  less  strenuously 
than  In  their  demurrer. 

To  adopt  such  a  rule  would  result  In  a 
manireat  abaurdltr.  It  would  be  to  say,  in 
effett:  "We  will  protect  a  real  trespassw 
asaiost  the  uae  of  excessive  force,  but  we 
cannot  glve^  any  protection  or  redress  to  one 
who  is  not  treapasaliig."  It  would  put  the 
rights  of  the  guilty  above  those  of  the  inno- 
cenL  Tlie  idea  Is  apparently  a  relic  of  the 
sndeat  rule,  long  since  abandoned,  that  It 
vas  ultra  vires  for  the  corporation  to  do  any 
inwg.  or  autborlBe  a  tort,  and  that  it  could 
not,  therefore,  be  liable.  The  qneetlon  is  not 
n  to  tbe  appellee's  Intent  or  status ;  but  la, 
tather,  as  to  the  watchman's  belief  or  suppo- 
sition. If  he  supposed  appellee  to  be  about  to 
unlawfully  board  a  train,  or  commit  other 
depredation,  he  acted  within  the  scope  of  his 
«Qiployment  In  dealing  with  xiim  as  such  a 
persun,  and  the  master  must  answer  for  bis 
mistake. 

The  rule  Is  stated  in  Patt  By.  Acc  Law  aa 

follows: 

"The  doctrine  of  moat  of  the  cases,  however,  la 
vizt,  whenever  a  railway  servant  is  put  in 


charge  of  any  property  of  the  railway,  aa  a 
station  master  in  charge  of  a  station,  or  a  con- 
ductor in  charge  of  a  train,  or  an  engine  driv- 
er or  fireman  In  charge  of  an  engine,  or  a  brake* 
man  In  charge  of  a  car,  that  servant  is  neces- 
sarily charged  with  tbe  duty  of  protecting  that 
particular  property,  and  be  is  therefore,  for 
that  purpose,  vested  with  an  implied  authority 
to  remove  trespassers  thereftom;  and  if  he 
makes  a  mistake,  either  by  removing  a  person 
who  is  rightfully  thereon,  or  by  using  unuecee- 
sary  violence  in  the  removal  of  a  trespasser,  the 
railway  must  be  held  liable  for  all  such  injnries 
as  result,  in  tbe  one  case  from  the  removal,  and 
in  tbe  ouier  case  from  the  unneceasary  violence 
with  which  that  removal  is  effected."  Patt.  By. 
Acc.  Law,  I  111 ;  Brevig  v.  Ch..  St.  P.,  M.  &  0. 
Ry.  Oo.,  64  Minn.  168,  66  N.  W.  401 ;  Golden 
V.  Northern  Pac.  Ry.  Co.,  S9  MonL  435,  104 
Pac.  540,  34  L.  B.  A.  (N.  8.)  1154,  18  Ann, 
Caa.  886;  Diron  v.  Northern  Pac.  By.  Co.,  37 
Waah.  310,  79  Pac.  943,  68  L.  B.  A.  895,  107 
Am.  St  Rep.  310,  2  Ann.  Caa.  620;  Conchin 
V.  E.  P.  &  S.  W.  By.  Co.,  13  Aris.  259,  108 
Pac.  260,  28  L.  B.  A.  (N.  S.)  88;  GUlingham 
V.  Ohio  River  B.  Co.,  35  W.  Va.  588,  14  S.  B. 
243, 14  L.  B.  A.  798,  29  Am.  St.  Bep.  827. 

In  some  of  these  cases  the  question  was  as 
to  whether  authority  to  do  the  act  charged 
could  be  presumed,  from  the  nature  of  the 
employment  shown,  to  be  within  its  scope. 
In  the  case  at  bar,  as  remarked  above,  we 
need  indulge  no  presumption,  as  tbe  acts 
charged  are  vrithln  the  admitted  authority 
of  tbe  servant. 

No  argument  is  advanced  In  support  of  the 
fourth  asslgmnent  of  error,  and  It  will  not 
be  considered. 

[4]  The  fifth  assignment  relates  to  the  re- 
fusal of  tbe  trial  court  to  give  an  instruc- 
tion requested  by  defendant  to  the  ^ect  that* 
If  the  Jury  believed  that  plaintUT  was  arrest- 
ed by  a  police  officer  of  the  village  of  Dem- 
Ing  for  being  drunk  and  disorderly,  they 
should  find  for  the  defendant  .  Tbla  request- 
ed inatruction  was  doubtless  refused  because 
it  was  too  broad.  Appellant  was  charged 
with  both  an  assault  and  an  arrest,  and  the 
requested  instruction  Ignored  altogether  the 
claimed  damages  for  the  assault. 

"Tbe  form  -and  substance  of  a  requested  in- 
struction must  be  such  tbat  the  court  may  projn 
erly  charge  the  jury  in  tbe  terms  of  the  request, 
without  qualification  or  modification.  If  a  re- 
quested instruction  is  erroneous  either  wholly 
or  in  par^  it  Is  properly  refused."  38  Cyc. 
1707. 

Assignment  No.  6  is  disposed  of  by  what  we 
have  heretofore  said  in  this  oplniim,  and,  aa 
assignments  Nos.  7  to  12  are  not  discussed  by 
appellant,  they  will  not  be  considered. 

[I]  Assignments  Noa  18  to  17,  Inclusive,  are 
based  upon  the  giving  of  certain  instnictlona 
to  the  Jury  by  the  trM  court  While  ex- 
ception was  taken  by  appellant  to  tbe  giving 
of  each  of  the  claimed  erroneous  instructions, 
the  defects  were  not  iralnted  out,  or  In  any 
manner  called  to  the  attention  of  tba  trial 
court.  In  order  to  obtain  a  review  In  this 
court  of  Instructions  given  by  the  trial  court 
of  Its  own  motion,  the  complaining  party 
must,  by  proper  exceptions  or  objections,  point 
out  the  alleged  vice  In  the  objectionable  in- 
struction, BO  that  the  lower  court  will  have 
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the  (qntortnnlty  to  comet  the  same,  and 
where  this  Is  not  done  this  coart  will  not  con- 
sider the  alleged  error.  James  t.  Hood,  142 
Pac.  162,  and  cases  dted. 

[I]  Under  Its  el^liteenUi  assignment,  appel- 
lant discussed  two  propositions,  the  first  be- 
ing alleged  error  on  the  part  of  the  trial  court 
In  exdndlng  from  the  Jury  a  commiaslon,  is- 
sned  by  the  Govemor  of  New  Mexico  to  appd- 
lant's  watchman  as  a  mounted  policeman.  It 
is  a  Boffldent  answer  to  this  eontratloh  to 
say  that  there  is  no  evidence  In  the  record, 
nor  was  any  tendered,  showing  that  the 
watchman  was  pretending  to  act  as  a  mount- 
ed policeman  at  the  time  of  the  arrest;  nor 
was  such  fact  pleaded  by  appellant  in  Its 
answer.  The  mere  fact  that  Salisbury,  ap- 
pellant's servant,  was  a  police  officer,  would 
be  no  defense  to  an  act  performed  wlpiln  the 
scope  of  his  employment  for  api)ellnnt,  and  in 
the  line  of  his  duty.  McKaln  v.  B.  &  O.  R. 
R.  Co.,  65  W.  Va.  233,  64  S.  E.  18^  23  L.  R. 
A.  (N.  S.)  289.  131  Am.  St  Rep.  964.  17  Ann. 
Cas.  634. 

The  second  contention  la'  that  the  verdict 
is  excessive.  No  reason  is  advanced,  or  au- 
thority cited,  in  support  of  this  proposition. 
Id  view  of  the  facts,  as  disclosed  by  the  rec- 
ord, the  verdict  rendered  was  very  moderata 

Finding  no  error  Id  the  record,  the  Judg- 
ment will  be  affirmed,  and  it  la  so  ordered. 

HANNA  and  PARKMR,  JTJ.,  concur. 


MICHELET  V.  COLE.     (Na  1741.) 

(Supreme  Court  of  New  Mexico.   May  X9, 
1915.) 

(Syllaius  ly  the  Court.) 

1.  Easbuents  €=>24^-Convbtance—Bioht  of 
Wat. 

The  general  rule  la  that  no  right  of  way, 
which  has  been  used  during  the  unity  of  pos- 
session, will  DBBS  upon  the  scveraoce  of  the 
tenements,  nniesB  proper  terms  are  employed 
In  the  conveyance  to  show  an  Intention  to  cre- 
ate the  right  de  novo, 

fEd.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §E  W-C9;  Dec.  Dig.  «=>24.] 

2.  Pleading  <(=:>204^BO8a-CouFXjkXiTT--DK- 

UUHBEfl— SUFFICIE  NCT . 

An  objection  to  a  complaint,  or  a  croas- 
complaint,  that  it  does  Dot  state  facts  sufficient 
to  constitute  a  cause  of  action  is  good  only 
when  there  is  a  total  failure  to  allege  some 
matter  which  is  essential  to  the  relief  sought, 
end  is  not  good  when  the  allegations  are  simply 
incomplete,  indefinite,  or  statements  of  con- 
clusions of  law  or  fact. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  486-490 ;  Dec.  Dig.  «=>20A.] 

3.  PLEADinO    «=:206,  354— CoUNraBCLAHI- 
OBJECTION— MoTlON  TO  StbIKE— DEMURBEa 

If  a  counterclaim  is  filed  in  an  action  which 
states  facts  sufficient  to  constitute  a  cause  of 
action,  but  the  cause  of  action  stated  cannot 
properly  be  pleaded  as  a  counterclaim,  an  ob- 
jection thereto  cannot  properly  be  reached  by 


a  general  demurrer  for  want  of  sufficient  facts. 

The  proper  practice  is  to  move  to  strike  it  out. 
.  [Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  491-498,  495,  496.  496-510,  1092- 
1096;  Dec.  Dig.  «=»^06^854.^ 

Appeal  from  District  Court,  Chaves  Coun- 
ty; G.  A.  Richardson,  Judge. 

Action  by  Jacques  Mlchelet  against  C  W. 
Cole.  From  Jadgm^  for  plaintiff*  defend- 
ant appeals.  Reversed,  with  directions. 

On  the  29th  day  of  October,  1909,  appellee 
owned  and  had  title  to  all  that  part  of  the 
S.  E.  ^  of  section  34  lying  north  of  the  cen- 
ter of  the  channel  of  the  Felix  river.  In  town- 
ship 13  south,  range  26  East,  in  Chaves  coun- 
ty, N.  M.  On  the  date  Just  mentioned,  he 
sold  to  appeUant  the  N.  E.  %  of  the  S.  E.  ^, 
and  all  that  part  of  the  S.  E.  14  of  the  S. 
E.  \i  of  said  section  lying  north  of  the  center 
of  the  Felix  river.  Plaintiff  retained  and 
stUl  owns  the  W.  ^  of  the  S.  E.  14  of  said 
section.  Appellant  went  Into  possession,  not 
only  of  the  land  described  In  his  deed  from 
appellee,  but  also  of  a  narrow  strip  of  ground 
lying  Immediately  west  thereof,  the  same  be- 
ing a  part  of  the  tract  retained  by  appellee:. 
It  Is  over  this  strip  that  the  present  litiga- 
tion arises.  Appellee  states  two  causes  of 
action  in  his  complaint.  The  first  is  to  quiet 
his  title  to  the  strip  of  ground  In  controversy. 
The  second  Is  by  way  of  ejectment  to  recover 
the  possession  of  the  strip  and  damages  in 
the  sum  of  $400  on  account  of  defendant  hav- 
ing withheld  such  possession  from  him  since 
January  1,  1912.  In  his  answer  appellant 
concedes  that  the  strip  of  land  In  question 
lies  west  of  the  true  boundary  line  between 
the  tract  described  in  his  deed  from  appellee 
and  the  tract  retained  by  appellees,  as  abore 
stated.  But  he  sets  up  as  an  affirmative  de-  ' 
fense  that  appellee,  when  selling  him  this 
land,  pointed  out  to  him  as  its  true  western 
boundary  a  certain  fence  running  north  and 
south  along  the  western  edge  of  the  strip  now 
In  dispute,  and  that  appellee  Is  now  estopped 
from  getting  up  the  true  boundary  between 
the  land  whlph  he  retained  and  that  which 
be  sold  to  the  defendant.  He  also  filed  a 
cross-complaint  In  counterclaim  in  two  counts, 
In  the  first  of  whlt^h  he  repeated  the  facts 
alleged  In  his  answer,  and  asked  fbst  bis 
title  to  the  strip  of  land  in  question  be  quiet- 
ed and  for  a  decree  awarding  him  posaessiou 
of  the  land  and  damages  for  its  "detention 
by  appellant  From  the  Judgment  appellant 
appeals. 

Beid  &  Hervey,  of  Boswell,  for  appellant. 
James  M.  Dye  and  CllfUm  Mathewi^  both  ctf 

Roswell,  for  appellea 

HOBERTS,  C.  J.  (after  stating  the  facts  as 
above).  The  action  of  the  court  In  sustaining 
the  demurrer  to  the  second  count  of  the  coun- 
terclaim forms  the  basis  of  appellant's  first 
assignment  of  error.  In  this  count,  after 
setting  forth  the  preliminary  facts,  showing 
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Us  inrdiase  of  certain  lands  from  appellee, 
wUdi  nld  land  formed  a  part  of  Oie  lai^er 
tract  owned  by  appeUee,  it  was  alleged  in 
paragraidis  2  and  S: 

"(2)  That  said  tract  of  lead  was  a  part  of  a 
lai^er  tract  of  land  at  the  time  of  conveyaDce 
tbereof,  as  aforesaid,  owned  bj  plaiotiff;  that 
on  raid  tract  o{  land  there  waa  situated  a 
dwelling  hoose,  and  from  said  dwelling  bouse 
there  was,  as  defendant  is  informed  and  be- 
liever, a  road  or  right  of  way  leading  from 
Kaid  hoase  to  the  public  and  legally  estabUshed 
highwftr,  wbidi  eald  losd  baa  eziated  for  mora 
than  20  years  next  preceding  the  filing  of  the 
cooipUint  herein. 

"0)  That  at  the  time  of  said  par<!hase,  there 
was  no  other  means  of  ingress  and  egress  to 
nid  land,  purchased  as  aforesaid,  except  over 
Bid  road  or  right  of  way,  wliich  eaid  road  In 
part  extended  over  the  remaining  land  of  the 
grantor;  that  sach  road  is  a  necessity  to  de- 
foidant,  and  has  been  a  necessity  to  defend- 
ant ever  aince  hia  porehaae  of  said  deecribed 
land." 

*  While  the  fourth  paragraph  showed  that 
the  claimed  "way  of  necessity"  passed  crrer 
the  strip  of  ground,  the  title  to  which  app^- 
l£e  songbt  to  qnlet  in  himself,  and  other 
hinds  owned  by  appeUee,  and  the  fifth  para- 
graph alleged  that  appellee  was  attempting 
to  fence  up  the  said  claimed  outlet,  and 
the  prayer  was  for  an  Injunction  and  a  de* 
cree  establishing  appellant's  right  to  a  "way 
of  necessity"  over  appellee's  lands,  the  suf- 
Bdency  of  the  facts  set  forth  to  constitute  a 
cause  of  action  depends  upon  the  allegatlcois 
contained  In  the  second  and  third  paragraphs, 
above  set  forth. 

Appellant  contends  that  the  facts  alleged 
la  the  second  paragraph  are  snfflcient  to 
show  that  there  had  been  a  right  of  way  over 
the  lands  of  the  appellee,  Mlchelet,  for  20 
years,  leading  to  the  house  on  the  particular 
60  acres  purchased  by  him  from  appellee; 
that  this  was  a  valuable  appurtenant  to  said 
tract  of  land  so  purchased  by  him,  and  that 
sndi  right  of  way  passed  by  the  deed  to  him, 
because  of  the  recital  in  the  deed,  following 
the  description  of  the  real  estate  conveyed, 
'together  with  an  and  singular  the  heredita- 
ments and  appurtenances  thereto  belonging." 
It  is  not  clear  whether  appellee  bases  his 
claim  under  this  paragraph  upon  a  prescrip- 
tive rigbt,  or  upon  tbe  groond  that,  Inasmuch 
as  the  way  was  In  existence  and  apparent 
■t  the  time  of  the  making  of  the  deed,  it 
passed  as  incident  and  appurtenant  to  the 
land  conveyed,  by  force  and  operation'  of 
tbe  terms  employed  In  the  deed.  Upon  ei- 
ther theory,  however,  the  facts  are  insuffl' 
clent  Certainly,  appeUee  owning  both  tracts 
of  land,  it  could  not  be  contended  success- 
faUy  that  be  could  establish  a  prescriptive 
right  against  himself.  Not  a  single  element 
of  a  prescriptive  right  is  alleged. 

[11  A  party  cannot  have  an  easement  in 
hts  own  land,  as  all  the  uses  ct  an  easement 
areltaliy  comprehended  and  embraced  In  hla 
saeral  right  of  ownership.  The  facts  al- 
leged show  that  atip^lee,  prior  to  the  sale 
to  appellant,  owned  the  land,  for  which  the 
easemait  was  claimed  and  sought  to  be  es- 


tablished. Jurt  how  Ions  prlar  to  tbe  sale 
appellee  was  invested  with  the  title  to  both 
tracts  is  not  apparent,  but  that  is  wholly 
Immaterial,  for  if  it  be  conceded  that  at  one 
time  the  eo^icre  tract  purchased  by  appel- 
lant was  owned  by  some  one  otber  than  ap- 
pellee and  separate  and  apart  from  the  other 
lands  owned  by  ai)pellee,  and  over  which  it 
was  sought  to  establish  the  easement,  it 
does  appear  that  at  tbe  time  of  the  sale  to 
appellant,  appellee  owned  both  tracts  of 
land.  This  being  true,  If  It  be  conceded  that 
an  easement  over  appellee's  land  existed  at 
one  time,  the  rigbt  would  cease  when  appel- 
lee became  Invested  with  the  title  to  both 
parcels  ct  land.  As  was  said  by  the  New 
Jersey  Court  of  Errors  and  Appeals  in  tbe 
case  o£  Fetters  v.  Humphreys,  19  N.  J.  Eq. 
471: 

"A  way  comes  within  the  description  of  a 
nonnpparent  easement.  If  existent  befure  the 
selsiu  of  the  two  tenementa  is  united  in  the 
same  person,  it  is  extinguished  by  such  unity 
of  seisin;  and,  whether  it  was  a  pre-exlstent 
right  of  way,  or  Is  a  way  opened  by  the  owner 
and  used  by  him,  for  the  convenient  occupa- 
tion and  enjoyment  of  tbe  premises,  it  bas  no 
legal  exifltence  during  the  continuance  of  the 
unity  of  seisin,  and  upon  tbe  severance  of  the 
tenements  does  not  pass  unless  It  is  a  way  of 
necessity,  or  the  operative  words  of  the  con- 
veyance are  sufficient  to  grant  it  de  novo.  11 
Vin.  Abr.  446.  449,  Extinguishment,  0;  Worth- 
ington  V.  Gimson,  2  El.  ft  EL  616;  Pearson 
V.  Spencer,  1  Best  &  S.  571 ;  Dodd  v.  Burchell, 
1  Hnrlst  A  Colt,  113;  Stuyvesant  v.  Wood- 
ruff, 21  N.  J.  Law,  133  [57  Am.  Dec.  15«]; 
Grant  v.  Chase,  17  Mass.  443  [9  Am.  Dec. 
161]." 

Tbe  general  rule  Is,  to  which  we  know  of 
no  exception,  that  no  right  In  a  way,  which 
has  been  used  during  tbe  unity  of  possession, 
will  pass  upon  the  severance  of  the  tene- 
ments, unless  proper  terms  are  employed  in 
tbe  conveyance  to  show  an  Int^tlon  to  create 
the  right  de  novo.  Pearson  v.  Spencer,  1  B. 
&  S.  571 ;  OUver  v.  Hook,  47  Md.  301.  In 
the  case  of  May  v.  Smith,  3  Mackey  (14  D. 
C.)  55,  the  court  said: 

'Ute  only  words  in  the  deed  to  Minnick 
that  could  possibly  be  relied  on  to  convey  the 
right  of  way  in  question  are:  'All  and  every 
the  rights,  privil^es,  appurtenances  aud  ad- 
vantages to  the  same  belonging,  or  in  any  wise 
appertaining.'  If  there  was  a  way  belonging  to 
the  estate,  as  a  pre-existing  easement,  such  way 
would  pass  by  force  of  these  terms,  or  even 
nithout  the  use  of  them;  but  sudi  terms,  used 
in  a  conveyance  or  part  of  a  tract  of  land,  as 
in  this  case,  will  not  create  a  new  easement, 
nor  give  a  right  to  use  a  way  which  had  been 
used  with  one  part  of  the  land  over  another 
part,  while  both  parts  belonged  to  the  same 
owner,  and  constltnted  an  entire  estate.  A 
party  cannot  have  an  easement  in  bfs  own  land, 
as  all  tbe  uses  of  an  easement  are  fully  compre- 
hended and  embraced  in  hia  general  right  of 
ownership.  Whally  v.  Thompson,  1  Bos.  &  Pul. 
371 ;  Gayetty  v.  Bethune,  14  Mass.  49  [7  Am. 
Dec.  188];  Grant  v.  Chase,  17  Mass.  443  n) 
Am.  Dec.  161];  Pheysey  v.  Vicary,  16  M.  A  W. 
483 ;  Worthington  v.  Gimson,  2  El.  &  Kl.  024 ; 
Thompson  v.  Waterlow,  L.  Rep.  6  Eg.  Cas.  36. 
If  apt  and  appropriate  terms  bad  been  used 
in  the  deed,  suc^  as,  'with  the  ways  now  uaed,' 
or  'used  with  the  land  hereby  conveyed,'  they 
would  have  passed  the  right  to  such  ways  as 
bad  been  actually  osed  in  connectiMi  witb  the 
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part  granted,  not,  bowever.  as  tiietliig  ease- 
ments, but  those  terms  would  have  operated  to 
create  new  easements  for  the  benefit  of  the 
estate  granted.    Washb.  od  Eas.  (3d  Ed.)  59." 

Other  cases  to  the  same  effect  are  Parsons 
T.  Johnson  et  al.,  68  N.  T.  62  [23  Am.  Rep. 
149] ;  Morgan  t.  Meuth,  60  Mich.  238,  27  N. 
W.  509.  And  see  note  to  Elliott  v.  Rhett,  57 
Am.  Dec  766,  where  many  other  cases  will 
be  found  collected. 

In  the  third  paragraph  appellant  attempts 
to  plead  facts  showing  his  right  to  the  road 
as  a  way  of  necessity.  While  the  pleading  la 
not  to  be  commended,  and  would  have  been 
subject  to  a  motion  to  make  more  definite 
and  certain,  still  we  bellere  It  was  snfflcient 
to  withstand  a  general  demurrer,  for  want  of 
sufficient  facts.  It  is  alleged  Qiat,  at  the 
time  of  the  purchase: 

"There  was  no  other  means  of  Ingress  and 
egnsa  to  said  land,  purchased  as  aforesaid,  ex- 
cept over  said  road  or  rlrht  of  way.  •  •  • 
That  such  road  is  a  necessity  to  defendant  and 
has  been  a  necessity  to  defendant  ever  since 
his  purchase  of  said  described  land." 

Appellee  contends  that  the  foregoing  are 
only  legal  conclusions,  but,  assuming  this  to 
be  true,  the  pleading  does  allege  in  a  general 
way  that  there  was  no  other  means  of  In- 
gress and  egress  to  the  lands  In  question  ex- 
cept over  the  marked  roadway,  at  the  time 
of  appellant's  pundiase,  and  that  such  road 
Is  a  necessity  to  defendant  and  has  been 
ever  since  his  said  purchase.  That  it  la  a 
necessity  Is,  of  course,  the  nltlinate  fact  to 
be  established,  depending  necessarily  upon 
certain  primary  facts,  and,  whether  the  al- 
legations be  treated  as  a  conclusion  of  law, 
or  a  conclusion  of  fact,  it  was  suffldeat  to 
withstand  a  general  demurrer. 

[2, 3]  An  objection  to  a  complaint,  or  a 
cross-complaint,  that  It  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  Is 
good  only  when  there  Is  a  total  failure  to  al- 
lege some  matter  which  Is  essential  to  the 
relief  sought,  and  Is  not  good  when  the  alle- 
gations are  simply  incomplete.  Indefinite,  or 
statements  of  conclusions  of  law  or  fact. 
Union  Street  Railway  Co.  v.  Stone,  64  Kan. 
83,  37  Pac  1012 ;  Lambe  T.  McCormlck,  116 
Iowa.  169,  89  N.  W.  241 ;  Harris  v.  Halver- 
son,  23  Wash.  779,  63  Pac.  549;  Roberts  t. 
Pendleton,  92  Kan.  847.  142  Pac  289. 

In  the  case  of  Bennett  t.  U.  S.  Land,  Title 
&  Legacy  Co.,  141  Pac.  717,  the  Supreme 
Court  of  Arizona  said: 

"Yet  on  demurrer  the  court  should  not  pay 
any  attention  to  forms  if  it  can  find  in  the  com- 
plaint kny  allegation  which,  under  any  view 
of  them,  may  give  the  plaintiff  the  rigbt  to  le- 
coTor." 

Pomeroy,  in  his  book  on  Code  Remedies 
(4tb  Ed.)  I  443,  states  the  rule  as  follows; 

"The  true  doctrine  to  be  gathered  from  all  the 
cases  is  that  if  the  substantial  facts  which 
constltate  a  cause  of  action  are  stated  in  a 
complaint  or  petition,  or  can  be  inferred  by 
ceuaonable  intendment  from  the  matters  whitui 
are  set  forth,  although  the  allegations  of  these 
facts  are  imperfect,  incomplete,  and  defective, 
such  InsnflScleDoiy  pertaining,  however,  to  the 
fona  rather  than  to  tbe  anostaace^  the  proper 


mode  of  correction  Is  not  by  demnrrer,  nor  by 

excluding  evidence  at  the  trial,  but  by  a  mo- 
tion before  the  trial  to  make  the  averments  more 
deOnlte  and  certain  by  ameadmenL  *  *  * 
Thus,  if  instead  of  allying  the  iasoable  facts 
tbe  pleader  should  state  the  evidence  of  such 
facts,  or  even  a  portion  only  thereof,  unless 
the  omission  was  so  extensive  that  no  cause 
of  action  at  all  was  indicated,  or  if  he  should 
aver  conclusions  of  law,  in  place  of  fact,  the 
resulting  insufficiency  and  imperfection  would 
pertain  to  the  form  rather  than  to  tbe  substance, 
and  tbe  mode  of  correction  would  be  .  by  a  mo- 
tion, and  not  by  a  demurrer." 

Appellee  cmitends  that  Ow  mmer  of  the 
lands,  over  which  a  way  of  necessity  la  to 
pass,  has  the  right  to  determine  its  lontlon, 
subject  to  the  restriction  that  tbe  way  lo- 
cated must  be  reasmably  conrenlait,  and 
that  appellant  has  failed  to  allege  that  he 
ever  applied  to  appellee  to  designate  a  way, 
and  therefore  the  enm-blU  Is  d^eettra  be- 
cause of  this  &ilure  to  so  allege.  The  rule 
stated  Is  correct,  bat  here  anieUant  allies 
that  the  particular  route  designated  Is  a 
neoesaltyt  thereby  impliedly  saying  that  there 
could  be  no  Uhet  way  which  would  aeeom- 
pUsh  the  purpose. 

It  is  further  argued  that  the  tuts  set  forth 
in  appellant's  sectmd  cause  of  counterclaim 
cannot  be  pleaded  properly  as  such  in  this 
case  because  sudi  tacts  do  not  arise  out  of 
the  ctmtract  or  transaction  set  forth  in  the 
conq^laint,  and  la  not  in  any  manner  con- 
nected with  the  subject  of  action.  It  ap- 
pears, only  Infarentlally  poadbly,  that  the 
claimed  way  passed  over  a  portion  of  the 
three-acre  tract  to  which  appellee  was  seek- 
ing to  auiet  his  title,  as  against  the  appel- 
lant If  it  does  aa,  certainly  an>ellant 
would  be  entiaed  to  set  up  Us  <dalm  tiiereto^ 
and  thereby  prevent  appellee  from  recoTer- 
ing  an  nnquallfled  judgment  against  him. 
But  this  questlfm  is  not  InvolTed  here,  be- 
cause  not  raised  by  the  demnrrer.  If  a 
counterclaim  Is  filed  in  an  action  which 
states  taetB  snfflcient  to  constitute  a  cause 
of  action,  but  the  cause  ct  action  stated  can- 
not properly  be  pleaded  as  a  oounterelaim* 
an  <AJectlon  thereto  cannot  be  reached  by 
a  goieral  demurrer  for  want  of  sufficient 
facta.  The  proper  practice  is  to  move  to 
strike  it  out  In  the  case  ot  Hewlett  t.  DUts, 
4  Ind.  App.  23,  80  N.  B.  813,  the  court  said: 

"Following  the  case  of  Boll  v.  Simms,  supra, 
60  Ind.  162,  we  must  hold  that,  inasmuch  as 
the  srt-off  docs  state  a  cause  of  action  against 
the  plaintiff,  the  question  of  the  appellee's  right 
to  Interpose  his  set-off  in  this  action— which 
is  the  real  question  involved  and  discussed  by 
counsel — was  not  properly  raised  by  tbe  demur- 
rer filed  to  the  answer  of  eet-off,  and  therefore 
it  cannot  be  said  that  the  court  erred  in  refus- 
ing to  sustain  the  demurrer." 

From  tbe  foregoing  it  follows  that  the  de- 
murrer to  the  second  count  of  the  counter- 
claim should  hare  been  overruled.  This  be- 
ing true,  It  is  unnecessary  for  ns  to  pass 
upon  the  Question,  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  findings  and  Judg- 
ment of  tbe  trial  court  upon  the  Issue  tried, 
because,  if  appellant's  counterclaim  could  be 
establlahed,  he  would  be  entitled  to  a  road- 
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way  across  tbe  disputed  strtp,  his  right  to 
which  Is  foreclosed  by  the  Jadgment  entered, 
QQletiiig  appellee's  title  thereto  and  award- 
ing him  po^esslon  of  the  laud,  without  ree- 
erratlon. 

For  the  reasons  stated  the  Judgment  of 
the  lower  court  Is  reversed,  with  directions 
to  overrnle  the  demorrer  to  the  second  count 
of  the  counterclaim,  and  to  award  appel- 
lant a  new  trial ;  and  it  Is  so  ordered. 

BANNA  and  PARKSR,  JX,  concur. 


ABIZONA  BASTBBN  B.  CO.  t.  GASLlUAX 
(No.  1431.) 

(SapKme  Court  of  Arizona.    Jane  1,  1916.) 

1.  Appeal  ard  Eesob  «=»G71— Rkvibw— Ex- 
TisT— Motion  to  Set  Abide  Appointment 

OP  (iUABDIAN  AD  LITEM. 

Where  the  denial  of  defendant's  mottoo  to 
Kt  aside  the  appointment  of  a  guardian  ad  litem 
for  the  plaintiff  was  assigned  as  error,  and  aacb 
motion  was  not  verified,  00I7  the  grounds  for 
the  setting  aside  of  tbs  appointment  apparent 
on  tbe  face  of  tbe  papers  were  properly  oefore 
the  court  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  28eT-28Tz;  Dec.  Dig.  «=> 
67L] 

2.  IiTFANTs  «=)80  —  Actions— GuAEDiAN  AD 
Ltpeu — Petition  fob  Appointment. 

Where  the  petition  for  the  appointment  of 
a  guardian  ad  litem  failed  to  show  facts  jus- 
tifying such  appointment,  but  made  reference 
to  the  complaint,  in  a  suit  by  the  infant,  set- 
tiDg  forth  the  canse  of  action,  which,  taken  In 
conaeetlon  with  the  fact  of  infsiicy  set  out  In 
the  petition,  showed  the  neoaarity  of  the  ap- 
pointment of  such  guardian,  the  appointment 
was  proper. 

lEd.  Note.— For  otber  cases,  see  Tnfanta,  Cent. 
D«.  H  210-221 ;  Dec.  Dig.  «=»80.] 

3.  INFANTS  «=982  —  Actions— Ottabdzait  Ad 
Litem— Consent  oe  Guabdian. 

Under  Civ.  Code  1913,  par.  412,  autbor- 
ialng  tile  court  to  appoint  a  guardian  ad  litem 
on  ^tition  of  any  relative  or  friend  of  a  minor, 
or,  if  such  minor  Is  over  l4  years,  on  his  own 
petition,  for  the  purpose  of  bringiug  a  civil 
action  if  the  minor  shalt  desire,  and  paragraph 
414,  providing  that  no  person  shall  be  ap- 
pointed guardian  ad  litem  except  upon  his  writ- 
ten  consent,  where  plsintitTs  guardian  ad  litem, 
at  tbe  time  of  his  appointment  had  not  given 
his  consent  In  writing,  but  thereafter  actively 
entered  apon  the  discharge  of  the  duties  imposed 
by  bis  appointment  by  Sling  and  prosecuting 
snit,  he  volnntarily  appeared  and  submitted  to 
tbe  jurisdiction  of  tiie  court,  and  was  amenable 
to  its  orders  and  judgments,  so  that  any  judg- 
tneot  rendered  was  binding  on  the  ward,  and 
his  failare  to  accept  bis  sppolntment  was  no 
graund  for  revenu  of  judgmoit  for  the  in* 

[Ed.  Note.--EV>r  other  eases,  see  Infants,  Cent 
Dig.  U  230,  245;  Dec  Dig.  «s>82.] 

4.  Irtants  «s39S0— AcnB>2r»-0iTAU>iAir  Ad 
Uteh  —  RsQinsx  TO  Act— Consent  of 
Guardian. 

Where  the  application  for  the  appointment 
of  a  guardian  ad  litem  for  an  infant  plaintiff 
orer  14  years  old  was  not  made  by  the  minor, 
as  permitted  by  statute,  and  such  guardian  did 
not  consent  to  act  in  writing,  but,  before  the 
case  was  aubmitted  to  the  jury,  such  plaintiff 


filed  a  request  for  the  Incumbent's  appolntiiMiit 
as  bis  guardian  ad  litem,  and  the  guardian  filed 
Ua  written  consent  to  act,  any  error  In  the  ap- 
pointment was  cored  twfore  verdict  and  judir- 
ment,  since  the  defect  was  not  jurisdictional. 

TRd.  Note.— For  other  ease*,  see  Infants,  Cent. 
Dig.  li  210-221;  Dec.  Dig.  ^SO.] 

6.  Apfeai.  and  Bbbob  ^ailTO— Rbtbbsai>— 

Technicai.  Ebsob. 

Under  Const,  art.  6,  {  22,  forbidding  the 
reversal  of  judgment  for  technical  error  when, 
on  tbe  whole  case,  substantial  justice  has  been 
done,  the  court  could  not  reverse  a  verdict  for 
ao  infant  plaintiff  in  an  action  for  personal  in- 
juries because,  although  such  plaintiff  was  more 
than  14  years  old,  the  application,  as  permitted 
by  statute,  for  tbe  appohitment  of  his  guardian 
M  litem  had  not  been  made  by  him  no^  had  the 
guardian  filed  Ills  written  consent  to  act,  un- 
til  immediately  before  the  case  was  subniitted 
to  the  jury. 

[Gd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4032,  4066,  4075,  400& 
4104,  4454,  4540-4546;  Dec  Dig.  «=>U7a3 


or 


GuiH  vol  ^ 


6.  Infants  «=»47— Rblkasb 
ToBr— VoiDABiLrrr. 

Where  an  Infant  had  a  claim  for  personal 
injuries  against  his  employer  and  released  such 
empIo;fer  for  $820,  such  infant  could  thereafter 
repudiate  such  relesse  by  bringing  suit  for  tiie 
injury,  since  all  the  contracts  of  an  infant,  ex- 
cept for  necessaries,  are  voidable  at  hia  election, 
and  may  be  disaffirmed  before  reaching  his  ma- 
jority, although  he  is  incompetent  to  affirm  un- 
til such  time. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  {{  99,  101-108,  110;  Dec  Dig.  «=>47.] 

7.  Infants  4=s»5S— ItEUAaE  or  Cuim  fob 

TOBT— DWAFFIBMANCa  BY  SOIT  BBOUOUT. 
The  bringing  of  suit  by  an  infant  plaintiff 
was  a  sufficient  disaffirmance  by  him  of  a  pre* 
viously  executed  release  ot  his  right  to  sue  for 
personal  injuries. 

tE<d.  Note.— For  other  cases,  see  Infants,  Cent 
r.  SS  149-160;  Dec  Dig.  «=»68.] 

8.  Infants  ^=»08— Action  bt  Infant— Evi- 

DENCB— SATISFAOnON  OF  INFANT  WITH  BE- 
UABE. 

In  an  action  by  an  infant  for  personal  in- 
juries brought  in  disaffirmance  of  ids  release 
of  liability,  evidence  of  admissions  of  satisfac- 
tion with  the  settlement  made  by  the  plaintiff 
after  the  bringing  of  suit  was  inadmissible, 
since  the  admissions  were  of  one  legally  iu- 
capable  of  protecting  bis  rights,  while  the  sub- 
ject-matter of  tbs  ult  was  In  the  hands  of  a 
guardian  ad  litem  under  the  snperviaion  of  the 
ccurt. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  298 ;  Dec.  Dig.  ^^m.] 

9.  Infants  ^t=>58— Release  of  Ci-aik  fob 

TOBT — DiSAFFlBMANCE — ReTUBN  OF  CON- 
BIDEBATION. 

Where  an  infant  had  a  claim  for  personal 

injuries  againat  his  employer,  and  executed  a 
release  to  such  employer  for  iS20,  the  sum  being 
paid  to  bis  father,  such  infant  thereafter  dis- 
affirming the  settlement  by  bringing  suit,  tbe 
return  of  the  consideration  for  the  settlement 
was  not  a  condition  precedent  to  the  mainte- 
nance of  tbe  action  by  the  plaintiS,  since  au 
infant  can  be  required  to  return  on  disaffirm- 
ance only  what  he  has  kept  intact  of  what  he 
received  on  bis  contract,  while  he  can  be  re- 
quired to  account  only  for  so  much  of  the  con- 
sideration received  by  him  as  has  been  used 
for  purposes  the  court  would  sanction  as  being 
necessary  for  him ;  so  that,  in  view  of  the  fact 
that  plaintiff  received  none  of  the  release  mon- 
ey, an  instruction  that  the  jury  should  credit 
on  any  verdict  tbe  sum  paid  for  tbe  release  by 
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the  defendant  was  «ven  more -favorable  to  Bach 
defendant  than  the  law  authorized. 

[EM.  Note.— For  other  caaes,  see  Infants,  Cent. 
Dig.  §§  149-160;  Dec.  Dig.  «=s58.] 

10.  IiTPANTS  Acnoit  IK  DiSAirajM- 

ANCE  or  BeLKASB— BASra—FBAITD. 

Where  an  infant  has  execnted  a  release 
of  a  claim  for  personal  injuries,  it  ia  not  a 
condition  precedent  to  the  maintenance  of  suit 
by  him  in  disaffirmance  thereof  that  he  ahoold 
show  that  hia  assent  and  signature  to  the  re- 
lease were  obtained  bj  fraud  and  misrepresen- 
tations. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  1$  14&-160;  Dec.  Dig.  ^58.] 

Appeal  from  Superior  Court,  GUa  County ; 
6.  W.  Sbnte.  Judge. 

Action  by  Hllario  CarUlo,  a  minor,  by  W. 
D.  Moore,  his  guardian  ad  litem,  against  the 
Arizona  Eastern  Railroad  Company.  Judg- 
ment for  pllalntiff,  and  defendant  appeals. 
Affirmed. 

Eugene  S.  Ivea,  of  Tucson,  and  Rawlins  & 
Little,  of  Globe,  for  appellant  R.  H.  Brum- 
tMdL,  of  Pbcenlx,  for  appellee. 

ROSS,  C.  J.  On  December  13, 1913,  appel- 
lee, by  his  guardian  ad  Utem,  filed  his  com- 
plaint against  appellant,  claiming  damages 
for  pergonal  Injuries  sustained  by  liim  while 
in  the  employ  of  appellant.  On  the  same 
date,  as  appears  from  the  record,  the  appel- 
lee's attorney  filed  a  petition,  entitled  "Hila- 
rio  CarrlUo,  a  Minor,  Plaintiff,  v.  Arizona 
Eastern  Railroad  Company,  a  Corporation, 
Defendant,"  representlii  that  appellee,  "the 
plaintiff  in  tills  action  against  the  railroad 
company,"  was  a  minor  under  the  age  of  20 
years,  and  asked  the  court  to  appoint  W.  D. 
Moore  his  guardian  ad  litem  "for  the  pur- 
pose of  filing  a  complaint"  and  to  represent 
bim  in  said  action,  stating  that  said  Moore 
was  willing  to  act  as  snch  guardian  ad  litem. 
On  the  same  day,  an  order  entitled  as  the 
petition  and  complaint,  was  mad6  by  tbe 
court,  in  which  it  was  recited: 

"Upon  reading  •  •  •  the  application,  •  •  • 
it  appearing  to  this  court  that  good  and  suffi- 
cient grounds  exist  for  the  appointment  of  a 
guardian  ad  litem  to  represent  said  infant  in 
said  action,  •  •  *  it  is  ordered  that  said 
Walter  D.  Moore  be  and  he  is  hereby  appointed 
guardian  ad  litem  for  said  infant  In  said  ac- 
tion." 

[1]  Thereafter  appellant  filed  Its  motion 
to  set  aside  the  appointment  of  guardian  ad 
litem,  eettlns  up  sereral  grounds,  bat  those 
not  apparent  on  the  ta.ce  of  the  papers  are 
not  properly  before  us  as  the  motion  was  not 
verified.  Tlie  grounds  apparent  are  that  pe- 
tition does  not  state  facts  sufflclmt  to  sup- 
port the  order  appointing  the  guardian  be- 
cause: (a)  Plaintiff  being  over  14  years  of 
age  was  entitled  to  choose  his  own  guard- 
ian; and  (b)  tbat  no  written  consent  had 
been  filed  by  tbe  guardian.  Appellant  on 
same  day  filed  its  unverified  motion  to  dis- 
miss the  action  upon  the  same  grounds  as 
contained  in  motion  to  set  aside  the  appoint 
ment  of  guardian,  and  in  addition  set  up  an 


alleged  release  execnted  fvpeUee  and  his 
father  and  mothtt. 

Both  ^tlons  were  overraled,  and  appel- 
lant answ^Qd:  (1)  By  special  demurrer  to 
complaint  on  the  grounds,  (a)  It  does  not 
appear  that  W.  D.  Moore  was  appointed 
guardian  ad  litem;  (b)  or  was  anthoriMd  to 
commence  or  inroseeato  tbe  acttnn;  and  (e) 
tliat  plaintiff  has  not  l^al  capacity  to  sue. 

By  general  demurrer.  (3)  Setting  np  in 
bar  of  tlie  action  ui  acquittance  of  date  De- 
cember 1,  1918,  signed  by  aweUee,  his  te- 
ther and  mother,  whereby  for  tbe  considera- 
tion oi  SS20,  tiie  appellant  was  released  of 
all  claims  and  causes  of  action  on  account 
of  appellee's  injuries,  and  alleged  that  such 
settlement  had  not  been  disaffirmed.  The 
case  was  tried  to  a  Jury  which  returned  a 
verdict  in  foror  of  appellee  tor  ^,200,  less 
$820.  A  motion  for  new  trial  was  overruled. 
This  appeal  ia  prosecuted  from  this  order 
and  from  the  judgment  upon  the  verdict. 

The  appellant  has  assigned  24  errors,  but 
tbey  may  be  reduced  to  two  propositions:  (1) 
The  appointment  of  the  guardian  ad  Utem 
and  his  legal  standing  before  the  court,  f^) 
The  legal  effect,  nnder  the  facts  in  this  case, 
of  the  ccmtract  of  release  and  settlement. 

[2.  3]  There  is  no  dispute  as  to  the  Infancy 
of  appellee  at  the  time  of  the  Institution  of 
this  suit,  and  therefore  of  the  necessity  of  tbe 
appointment  for  him  of  a  guardian  ad  llt^ 
tor  the  purpose  of  bringing  the  action.  By 
paragraph  412,  Civil  Code  1913,  the  court  is 
authorized  to  appcdnt  a  guardian  ad  litem 
tu>on  the  petition  <}t  any  rdative  or  frieud  of 
the  minor,  or  upon  bis  own  petition  if  he  "be 
over  14?eara  old,  for  the  purpose  of  bringing 
a  civil  action  in  such  court  If  the  minor  shall 
desire  so  to  do.  Altbongb  tbe  petition  asking 
the  appointmoit  of  the  guardian  In  and  of  It- 
self failed  to  exhibit  to  the  court  facts  justi- 
fying the  order  of  the  court  appointing  tbe 
guardian,  it  made  reference  to  a  complaint 
entitled  in  tbe  case  setting  torth  the  cause  of 
action,  which,  talcen  in  c<HinectIon  with  the 
fact  of  infancy  set  out  in  tbe  petition,  an* 
thorlzed  the  appointment  of  W.  D.  Moore  as 
such  guardian.  But  appellant  contends  that 
this  cann<^  be  so,  for  paragraph  414,  Id.,  pro- 
vides tbat  no  person  sball  be  appointed 
guardian  ad  litem,  except  upon  his  written 
consent,  and  tbat,  as  at  the  time  of  bis  ap- 
pointment as  guardian  ad  litem,  Moore  bad 
not  given  bis  consent  in  writing,  the  court 
was  without  jurisdiction  to  make  the  appoint 
ment.  Tbe  eWdent  purpose  of  the  law  in  re- 
quiring the  written  consent  of  the  person  a|V< 
pointed  guardian  ad  litem  is  to  secure  juris- 
diction over  bis  person,  as  the  appointment 
under  the  statute  is  not  made  upon  his  ap- 
plication, bat  upon  the  application  of  a  rela- 
tive or  friend  of  the  minor,  or  it  may  be  made 
upon  the  application  of  the  minor,  if  over  the 
age  of  14  years.  If,  however,  the  guardian  ad 
Utem  actively  enters,  as  in  this  case,  upon  the 
discharge  of  the  duties  imposed  by  his  ap- 
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polntmeDt,  by  flltng  snlt  and  prosecuting  it, 
be  has  TOlimtartly  appeared  and  submitted  to 
the  Jurisdiction  of  the  court,  and  Is  therefore 
amenable  to  the  orders  and  judgments  of  the 
court  as  much  so  as  he  would  be  by  Tlrtue  of 
Any  written  consent  to  act,  and  any  Judgment 
rendered  would  be  just  as  binding  np'oti  the 
ward. 

[4]  The  other  point  that  the  application 
was  not  made  by  the  minor,  he  being  at  the 
tive  over  14  years  of  age,  m^ht  require  seri- 
ous consideration,  If  there  was  a  controversy, 
as  between  a  requested  appointment  by  him 
and  one  by  his  relative  or  friend.  The  Infant 
appellee  has  made  no  such  question.  How- 
ever, before  the  case  was  finally  submitted  to 
the  jury,  the  appellee  filed  a  request  for  the 
appointment  of  Moore  as  his  guardian  ad 
Utem,  and  the  latter  filed  his  written  consent 
to  act  mius,  though  the  steps  taken  in  the 
appointmrat  of  the  guardian  may  have  been 
erroneous,  the  error  was  fully  corrected  be- 
fore the  verdict  and  judgment.  That  the 
defect  in  proceeding  Is  not  Jurisdictional 
seems  to  be  well  settled.  Johnston  v.  South- 
ern Paa  Co.,  150  CaL  635,  89  Pac.  348,  11 
Ann.  Cas.  841;  Skinner  v.  Knlckrehm,  10  Cal. 
App.  596,  102  Pac.  947 ;  Downing  v.  Thomp- 
BMi  (Ky.)  92  S.  W.  290 ;  McDonald  v.  Weir, 
76  Mich.  243,  42  N.  W.  1114  ;  22  Cyc  658. 

[5]  The  Appellant's  objectltHis  to  the  man- 
ner of  the  guardian  ad  litem's  appointment 
do  not  go  to  the  merits  of  the  case,  but  are 
directed  at  the  Irregularities  In  the  proceed- 
ings, and  under  the  Constitution  (section  22, 
art  6)  we  are  forbidden  the  right  to  re- 
verse the  judgment  for  technical  error  in  the 
proceedings,  when  wgon  the  whole  case  it 
shall  appear  that  substantial  justice  has  been 
(lone.  The  irregularities  complained  of  in 
the  appointment  of  the  guardian  could  not 
poesibly  prejudice  the  rights  of  appellant  in 
as  much  as  they  did  not  bear  upon  or  relate 
to  the  merits  of  the  case  and  only  involved 
the  .status  of  plaintiff  as  a  party  before  the 
court 

[8]  Some  time  after  the  injury  complained 
of,  and  before  the  Institution  of  this  action, 
the  apx>ellant  paid  to  appellee  or  to  bis  par- 
ents, or  both,  the  sum  of  $820,  for  which  they 
Jointly  executed  to  appellant  a  complete  and 
full  release  of  "any  and  all  claims  and  causes 
of  action  on  account  of  all  personal  injuries 
received"  by  him  by  reason  of  the  .things  al- 
leged in  his  complaint  The  payment  of  the 
money  and  the  execution  and  delivery  of  the 
release  of  the  purport  above  stated  are  un^ 
questioned.  Likewise,  It  la  admitted  that  at 
the  time  of  such  settlement  the  appellee  was 
ui  Infant  and  without  any  legally  appointed 
SQardlan,  and  that  the  act  of  settlement  was 
Us  Individual  act  except  as  it  may  have  been 
Infloenced  by  his  parents.  It  is  stated  that 
"the  general  role  is  that  except  for  neces- 
ttries  an  infant  Is  not  competent  to  hind  hlm- 
^  by  contract,  nor  liable  on  contracts  which 
he  has  made ;  but  any  contract  made  by  him 
dnriiig  infancy  may  be  avoided,  and  the  de- 


I  fense  of  infancy  la  equally  available  at  law 
as  in  equity."   22  Cyc.  580. 

A  wrongful  Injury  inflicted  upon  an  infant 
gives  rise  to  a  cause  of  action  in  his  favor, 
but  because  of  bis  Immaturity  and  therefore 
presumed  inability  to  contract  intelligently, 
the  law  Interposes  making  his  contract  of  re- 
lease for  such  Injury  voidable  at  hUi  instance 
at  any  time  during  his  minority  and  until 
ratified,  which  can  only  be  done  after  he 
arrives  of  age.  This  we  believe  to  be  the 
settled  law  in  most  of  the  states.  He  can  no 
more  settle  or  compromise  his  claim  for  dam- 
ages arising  out  of  tort  than  he  can  make  dls- 
posltioik  of  other  of  his  property  rlghti.  Tt 
follows,  therefore,  that  he  may  repudiate  or 
disaffirm  his  contract  of  release  and  settle- 
ment, and  maintain  an  action  to  recover  for 
such  Injury,  notwithstanding  his  release. 
Young  V.  West  Virginia  O.  *  P.  K.  Co.,  42  W. 
Va.  112,  24  S.  E3.  615 ;  Lane  v.  Dayton  Coal  & 
I.  Co.,  101  Tenn.  581,  48  S.  W.  1094;  Bonner 
V,  Bryant,  79  Tex.  540,  16  S.  W.  491,  23  Am. 
St  Bep.  861;  St  Louis,  I.  M.  &  S.  R.  Co.  v. 
Higgins,  44  Ark.  293;  Worthy  v.  JonesvlUe 
Oil  Mill,  77  S.  0.  69,  67  S.  E.  634,  11  L.  B. 
A.  (N.  S.)  690,  12  Ann.  Cas.  688.  In  these 
cases,  the  disaffirmance  occurred  before  the 
infant  had  reached  bis  majority,  as  is  the 
condition  in  the  Instant  ease.  Their  holding 
Is  contrary  to  the  rule  the  appellant  seeks  to 
have  applied.  His  contention  is  that  the  con- 
tract of  release,  not  being  void,  but  voidable, 
may  be  ratified  by  appellee  upon  his  arriv- 
ing at  majority,  but  not  before.  He  reasons 
that  if  the  Infant  Is  Incompetent  to  affirm  be- 
fore he  Is  21,  he  is  likewise  Incompetent  to 
disaffirm,  adopting  the  rule  established  by  the 
courts  of  Michigan,  as  stated  in  Lansing  v. 
Mich.  C.  R.  Co.,  126  Mich.  663,  86  N.  W.  147, 
86  Am.  St  Rep.  667.  The  rule  adopted  and 
followed  by  the  Michigan  courts  has  not 
found  favor,  it  seems,  in  any  other  jurisdic- 
tion, but  on  the  contrary  the  general,  and 
what  appears  to  us,  the  better,  rule  Is,  that 
he  may  disaffirm  his  voidable  contract  during 
Infancy,  and  maintain  his  action  for  damages 
for  injury. 

[1]  The  appellant  In^ts  that  there  was  no 
disaffirmance  of  the  contract  of  release  by 
appellee.  It  seems  to  us  that  no  more  posi- 
tive or  direct  repudiation  of  the  settlement 
and  compromise  could  be  made  than  by  the 
institution  of  suit  for  damages.  Tlds  has 
been  held  by  many  of  the  courts  of  the  coun- 
try. St  Louis,  I.  M.  &  S.  B.  Co.  V.  Higgins, 
44  Ark.  293 ;  Indfana  Union  T.  Co.  v.  Maher, 
176  Ind.  289,  95  N.  a  1012,  Ann.  Cas.  1914A. 
994;  Craig  v.  Van  Bibber,  100  Mo.  584,  13 
S.  W.  906,  18  Am.  St.  Rep.  5G9,  6G7:  Engle- 
bert  V.  Troxell,  40  Neb.  195,  58  N.  W.  852,  26  L. 
R.  A.  177,  42  Am.  St  Rep.  665. 

[8]  The  attempt  by  appellant  to  introduce 
admissions  of  satisfaction  with  the  settlement 
made  by  appellee  after  bringing  suit  were 
properly  rejected  for  the  reason,  they  were  ad- 
missions of  an  infant  legally  incapable  of  pro- 
tecting his  rights,  and  for  the  farther  reawa 
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that  the  sntded^-matter  of  bis  salt  was  then 
being  looked  after  by  his  guardian  ad  litem 
under  the  supervision  of  the  court  Knights 
Templar,  etc.,  v.  Crayton,  209  111.  650,  70  N. 
E.  10C6;  Barker  t.  Hamilton,  3  Colo.  291. 

[9]  It  Is  also  contended  by  appellant  that 
before  appellee  could  maintain  his  suit  for 
damages  he  shoald  return  to  it  the  $820  re- 
ceived and  accepted  by  him  as  a  release  of 
his  claim.  In  other  words  that  he  cannot  be 
permitted  to  retain  the  fruits  of  his  voidable 
contract  and  at  the  same  time  have  standing 
In  a  coart  for  damages  for  the  Injury  com- 
plained of.  Generally  speaking,  this  seems  to 
be,  and  Is,  a  fair  and  just  proposition,  and  we 
can  conceive  of  a  state  of  facts  where  It 
should  be  applied  and  enforced.  As  for  in- 
stance, where  the  infant  has  kept  Intact  what 
he  received ,  on  his  contract  and  Is  in  pos- 
session of  it  at  the  time  he  disaffirms.  Bnt 
If  the  Infant  has  placed  it  beyond  his  power 
to  repay  the  consideration  by  reason  of  his 
profligacy,  or  by  bad  investments  or  by  his 
improvidence,  the  law  throws  its  protecting 
arms  around  him  and  lends  him  the  same  aid 
and  assistance  as  if  he  had  never  attempted 
to  compromise  or  settle  his  rights.  MacOreal 
T.  Taylor,  167  U.  S.  688»  17  Sop.  Ct  961.  42 
L.  Ed.  326. 

[10]  In  Worthy  r.  JonesTlUe  OU  Mill,  m- 
pra,  the  court  said: 

"The  just  rule  is  that  the  Infant  should  be 
required  to  account  for  bo  much  of  the  consid- 
eration received  by  him  as  has  been  used  for 
purposes  the  court  would  sanction  as  being  nec- 
essary for  him,  and  so  much  as  may  still  be  in 
his  hands  in  such  form  tiiat  the  court  could 
coQtrol  it  for  bis  benefit  if  his  majority  haa  not 
been  attained,  or,  if  it  has,  for  so  much  as 
the  infant  elected  to  retain  on  reaching  his 
majority.  The  plaintiff  being  an  infant  when 
the  suit  was  brought  it  was  not  necessary  for 
him  to  tender  back  the  consideration  of  the  re- 
lease before  bringing  his  suit;  nor  was  it  nec- 
essary for  him  to  show  his  assent  and  signature 
to  the  release  bad  been  obtained  by  fraud  or 
misrepresentation.  Whether  the  defendant  was 
entitled  to  have  the  consideration  received  from 
him  for  tba  releaae  credited  in  maUnjg  up  the 
verdict  as  to  the  damages  plaintiff  had  sustain- 
ed, was  a  question  of  fact  to  be  submitted  to 
the  jury  under  the  principles  above  stated,  but 
the  defendant  could  certainly  take  nothing  more 
than  such  credit  under  his  release."  Baker  t. 
Lovett,  6  Mass.  78,  4  Am.  Dee.  88. 

The  Jury  were  told  In  this  case  to  credit 
any  verdict  that  they  might  find  In  favor  of 
appellee  with  the  Item  of  release,  and  they 
accordingly  did  so.  In  view  of  the  evidence 
showing  that  the  consideration  for  release 
was  paid  to  appellee's  father  and  not  to  him, 
and  there  being  an  absence  of  evidence  that 
the  Infant  ever  received  any  of  the  release 
money,  the  instruction  was  much  more  favor- 
able to  appellant  than  the  law  authorized. 
Where  the  consideration  of  a  settlement  for 
personal  Injury  of  an  Infant  is  paid  to  his 
parents,  the  Infant  is  under  no  obligation  to 
make  a  tender  In  return  In  order  to  dlsaf- 
flrm.  Tomey  r.  Mobile  &  O.  R.  Co,  127  Tenn. 


673,  156  S.  w.  1085 ;  Interstate  Goal  Oo.  t. 

Lore,  163  Ky.  823,  156  8.  W.  74& 
Judgment  is  affirmed. 

FRANEUN  and  OUNNINOHAM,  JJ^  con- 
cur. 


STATE  T.  PINTAN.    (No.  866.) 
(Supreme  Court  of  Ariaona.   June  1,  1010.) 

L  ^BiiciNAL  Law  «s»804— BmnncB-nJuDi- 

oiAi.  Notice. 

Courts  cannot  take  Judicial  notice  of  mu- 
nicipal ordioances  and  resolutions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  700-717,  2961%;  Dec  Dig. 
«=»304.] 

2.  Elkctions  «es>328— C^niEa— iNFOBiuTxoir 

—Sufficiency. 

Pen.  Code  1913,  |  36,  declares  that  every 
person  who  willfully  procures  another  to  be  reg- 
istered as  an  elector  of  any  county,  dty,  or 
precinct  knowing  such  person  la  not  Qualified 
shall  be  punished.  Civ.  Code  1813,  par.  1922 
declares  that  the  mayor  and  common  council 
01  any  city  shall  have  the  power  to  provide  for 
and  require  the  registration  of  aU  voters.  An 
information  charged  that  accused,  knowing  lier 
not  to  be  a  competent  person,  procured  the 
istration  of  a  named  individual  as  an  elector  of 
a  clt^.  Pen.  Code  1913,  §  947,  declares  that  In 
pleading  a  private  statute  or  a  right  "derived" 
tberefrom  It  is  sufficient  to  refer  to  the  statute. 
held,  that  a  conviction  could  not  be  had  with- 
out proof  of  an  ordinance  requiring  registra- 
tion; the  right  to  proceed  agamst  accused  be- 
ing "derived"  from  such  ordinance. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  IS  355.  867-368;  Dec  Dig.  «=>328l 

Appeal  from  Superior  Court,  GUa  County; 
O.  W.  Shute,  Judge. 

B.  L.  Pinyan  was  charged  with  crime,  and 
from  a  Judgment  sustaining  a  demurrer  to 
the  information,  the  State  aweals.  Afflrno- 
ed,  and  Information  ordered  dismissed. 

Wiley  E  Jones,  Atty.  Gen.,  and  Norman  J. 
Johnson,  Co.  Atty.,  Globe,  for  the  State, 
r.  C.  Jacobs  and  Jay  Good,  botti  of  Globe,  tor 
appellee. 

BOSS,  C.  J.  The  charging  part  of  the  in- 
formatl(Hi  against  appellee  is  as  follows: 

"The  said  B.  L.  Pinyan,  on  or  about  the  17th 
day  of  April,  A.  D.  1914.  and  before  the  QUug 
of  this  Information,  at  and  in  Gila  county,  state 
of  Arizona,  did  then  and  tbere  willfully,  un- 
lawfully, and  feloniously  cause  and  procure  one 
Hattie  Jackeon,  a  female  person,  to  be  rois- 
tered as  an  elector  of  the  city  of  Globe,  Gila 
county,  itate  of  Arizona,  then  and  there  know- 
ing that  the  said  Hattie  Jackson  was  not  able 
to  read  the  Constitution  of  the  United  States 
in  the  English  language  in  such  manner  as  to 
show  that  she  was  neither  prompted  nor  recit- 
ing from  memory,  and  then  and  tbere  knowing 
that  the  said  Hattie  JackBon  could  not  write 
her  name,  and  the  said  Hattie  Jackson  not  then 
and  there  being  prevented  from  such  reading  or 
writing  by  physical  disabilities,  contrary  to  the 
form,  force,  and  effect  of  the  statute  In  such 
cases  made  and  provided,  and  against  the  peaca 
and  dignity  of  the  state  of  Arisona." 
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Upw  demorrei  tlie  InfonnatkHi  waa  held 
bad.  me  state,  being  dlssatlsQed,  has  ap- 
pealed. 

[1,ZI  TbB  qnestlon  as  to  whetbttr  the  In- 
tKnutkm  states  facts  suffldent  to  crartltnte 
a  public  oStmae  la  the  011I7  one  before  us. 
The  appdlee  contends  that  It  la  bad,  for  ser- 
eral  iea8<nis,  only  one  of  wbldb  will  be  no- 
ticed b7  ns,  as  It  Is  determlnatlTe  and  fatal 
to  the  Information.  The  charge  la  drawn 
under  section  36,  Penal  Code  1913,  which 
reads: 

"Ereiy  penon  who  willfally  caxues  or  pro* 
cures,  or  attempts  to  cause  or  procure,  another 
person  to  be  r^stered  as  an  elector  of  any 
coQDty,  city  or  precinct  in  tbis  state,  knowing 
tbat  lucb  other  person  is  not  entitled  to  such 
recistxation.  shall  be  punished  as  provided  in 
the  preceding  section/' 

The  xeglstrathui  proTidefl  for  and  men- 
ttoned  in  this  sectlott  mnst,  of  course,  be  a 
legal  and  authorized  reglBtratlon.  It  mnst 
be  one  made  or  being  made  in  pursuance  to 
some  law;  one  In  which  a  regiatratlmi  of 
rifictors  was  b^ig  made  olScers  authoris- 
ed and  empowered  to  act  in  the  premisee. 
Taking  the  language  used  In  the  information 
to  mean  Uiat  Hattte  Jackson  was  being  reg- 
istered as  a  Toter  in  and  of  the  city  of  Globe, 
and  that  her  registration  waa  for  the  pur- 
pose of  qualifying  her  to  TOte  therein  at 
some  election  to  be  held  in  Globe,  still  the 
information  Is  silent  as  to  the  right  or  au- 
thority of  any  one  to  register  Battle  Jack* 
toa  or  any  one  else  for  that  purpose. 

Paragraph  1922,  CItU  Code  1913,  provides: 

The  mayor  and  common  council  of  any  city 
■hall  have  the  power  by  ordinance  or  resola- 
tion  in  wriUng  to  provide  for  and  require  a 
titration  of  all  the  voters  of,  or  in  said 
dtj.  •  • 

The  mayor  and  common  council  may  have 
passed  the  ordinance  or  resolution  requiring 
the  registration  of  the  electors  of  the  city 
of  Globe,  but  how  Is  the  court  to  know  if 
that  very  essential  fact  is  not  set  out  In  the 
hiformation?  We  may  not  take  Judicial  no- 
tice of  ordinances  and  resolutions  of  a  mu- 
nicipal corporation.  Dillon,  Municipal  Cor- 
porations (5th  Ed.)  S  639;  Bishop,  Statutory 
Crimes  (3d  Ed.)  IS  395-108.  Without  such  a 
resolution  or  ordinance,  there  would  be  no 
authority  In  any  one  to  raster  the  voters 
of  Globe  for  monlclpal  purposes.  It  la  true 
that  this  prosecution  Is  being  had  under  a 
public  statute  of  which  the  courts  will  take 
Judicial  notice,  but  before  the  acts  therein 
denounced  as  a  crime  In  fact  constitute  a 
crime,  as  applied  to  a  dty  registration,  the 
proper  dty  authorities  must  take  the  action 
required  of  them  by  paragraph  1922,  supra, 
by  the  passage  of  a  resolution  or  ordinance 
directing  such  r^i^ratlon.  The  resolutitm 
or  ordinance  therefwe  becomes  the  vitalls- 
ing  force  to  the  penal  statute  (section  30, 
sapr^,  when  sought  to  be  applied  to  a  dtj 
Kgistetloa.  A  cfmvlction  could  not  be  had 
vt  t  vtotatlm  of  section  36,  supra,  without 


proof  of  the  passage  of  an  ordinance  or  res- 
olution by  tiie  nwyor  and  common  council 
authorizing  and  requiring  a  registration  oC  the 
voters  of  the  dty  of  Otobe,  that  fact  being 
an  esBOitial  Ingredient  or  condition  of  the 
crime  therein  defined,  and,  it  being  neces- 
sary to  prove  it,  It  Is  necessary  to  allege  It. 
Section  947,  Penal  Code  1913,  provides: 

**In  pleading  a  private  statute,  or  a  right  de- 
rived therefrom,  ft  is  sufBcient  to  refer  to  the 
statute  by  its  title  and  the  day  of  its  passage, 
and  the  court  must  thereupon  take  jndulal  no- 
tice thereof." 

The  right  to  proceed  against  appellee  in 
this  action  Is  "derived"  from  the  action  of 
the  proper  dty  authorities  requiring  a  reg- 
istration of  the  voters  of  the  dty  of  Globe 
and  the  Information  falling  to  set  forth  the 
fact  of  an  order  for  a  registration  did  not 
state  facts  suffldent  to  constitute  the  offense 
attempted  to  be  charged,  and  the  demurrer 
was  properly  sustained. 

The  case  is  remanded,  with  directions  that 
the  information  be  dismissed. 


STATE  V.  PINYAN  (two  cases). 
SAME  T.  HOTJSER. 
(Nos.  866-368.) 
(Supreme  Court  of  Arizona.   June  1,  1915.) 

Appeal  from  Superior  Court,  Gila  County; 
G.  W.  Sbute,  Judge. 

R.  Il,  Finyan  and  Harry  C.  Houser  were 
charged  with  crime.  From  judgments  sustain- 
ing demurrers  to  informations,  the  State  ap- 
peals.   Affirmed,  with  instructions  to  dismlBS. 

Wiley  E.  Jones,  Atty.  Gen.,  and  Norman  J. 
Johnson,  Co.  Atty.,  of  Globe,  for  the  State.  F. 
C.  Jacobs  and  Jay  Good,  both  of  Globe,  for  ap- 
pellees. 

PER  CURIAM.  The  InformationB  in  above 
cases  are  subject  to  the  same  objections  as  the 
information  in  case  No.  365,  State  t.  Plnyan, 
149  Pac.  816,  just  decided,  and  the  same  order 
Is  made  in  aaich  of  these  eases. 


DELOTAOB   t.   OLD   ORSIOOK  CREAM- 
ERY CO. 

(Suiweme  Court  of  Oregon.    June  15,  1915.) 

L  Costs  ^254  — Costs  on  Appeal  —  Ex- 
pense or  Traitsobipt. 

One  who  successfully  appeals  from  a  judg- 
ment in  an  action  at  law  may  not  have  the  ex*, 
pease  of  transcribing  the  testimony  taxed  as  a 
disbursemttit  in  the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Coats,  Cent 
Dig.  H  962-966^  974-977;  Dae.  Dig.  «=»254.] 

2.  Costs  «=»264  — Costs  on  Appeal  — Ex- 
pense OF  Transcbipt. 

The  rule  that  expenses  Incurred  by  an  ap- 
pellant in  a  law  case  in  procuring  a  transcript 
must  be  taxed  below  as  costs,  and  cannot  be  so 
taxed  on  appeal,  is  not  changed  because  under 
Const,  art  7,  S  3,  aa  amended  in  1910,  "either 
party  may  have  the  whole  testimony  attached 
to  the  Mil  of  exceptions,"  thus  transmitting  the 
transcript  to  the  appellate  court  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  86  962-966,  974-977;  Dec.  Dig.  «»254.} 
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-DqMLrtment  2.  Appeal  tr<m  Circuit  Court, 
Multnomah  County;  Robert  O.  Horrow, 
Judge. 

Action  by  Samuel  Delovage  against  the  Old 
Oregon  Creamery  Company.  An  order  grant- 
ing plaintiff's  motion  for  new  trial  was  re- 
versed and  remanded  on  defendant's  appeal, 
and  the  defendant  movea  to  retaz  costs.  Mo- 
ticHi  denied. 

See,  alao^  147  Pac.  392. 

John  C.  ShlUoclc  and  J.  J.  Fttzgerald,  both 
of  Portland,  for  appellant  Alex  Bernstein, 
of  Portland  (Bernstein  &  Coben,  of  Portland, 
on  the  brief),  for  respondent. 

HARRIS,  3.  [1, 2]  This  is  a  motira  to  r&- 
tax  costs.  Harlng  prevailed  in  this  court, 
the  appellant  filed  a  cost  bill,  which  Includes 
an  Item  of  $fi0.90  for  the  transcript  .of  the 
testimony.  The  appeal  was  from  a  jadgment 
In  an  actlm  at  law,  and  a  firmly  established 
riAe  has  denied  the  right  of  an  appellant  to 
have  the'  expense  of  transcribing  the  testl- 
moi^  in  an  action  at  law  taxed  as  a  disburse- 
ment in  this  court  Ferguscn  t.  -Byers,  40 
Or.  468,  477,  67  Pac.  1115,  69  Paa  32;  Allen 
T.  Standard  Box  &  Lumber  Co.,  53  Or.  10, 
19,  96  Pac.  1109,  97  Fac.  555,  98  Pac.  609 ; 
SMumer  v.  Compton,  53  Or.  341,  100  Pae. 
289;  Boothe  v.  Farmers'  &  Traders'  Nat 
Bank,  53  Or.  576,  588,  98  Pac.  509,  101  Pac. 
390 ;  McGee  v.  Beckley,  54  Or.  250,  254,  102 
Pat  303,  103  Pac.  61 ;  De  VaU  v.  De  Vail, 
57  Or.  146,  109  Pac.  756,  110  Pac  705,  It  la 
contended  that  the  practice  sanctioned  by  re- 
peated decisions  must  of  necessity  be  chang- 
ed because  by  the  terms  of  section  3,  art.  7, 
of  the  state  Constitution  as  amended  In  1910 
"either  party  may  have  attached  to  the  bill 
of  exceptions  the  whole  testimony."  A  ded- 
slon  of  the  Identical  question  presented  by 
this  motion  bas  been  made  and  Is  now  stare 
decisis.  In  West  v.  McDonald,  64  Or.  203, 
209.  128  Pac.  818.  this  court  said: 

"It  has  been  held  many  tiroes  by  this  conrt 
that  the  expenses  incurred  by  the  appellant  In 
procuriog  a  transcript  of  the  evidence  in  the 
circuit  court  must  be  taxed  there,  and  will  not 
be  included  in  the  cost  bill  in  this  court. 
•  •  •  And  the  situation  is  not  chanjced  by 
tbe  fact  that  now  the  transcript  of  testimony 
in  law  cases  may  be  transmitted  to  this  court 
on  appeaL  Tbe  appellant,  having  no  opportu- 
nity to  present  his  coats  to  the  circuit  court, 
after  a  reversal  of  the  case  and  the  return  of 
the  mandate  to  that  court,  has  aa  opportunity 
to  file  his  cost  bill  for  the  costs  incurred  in  that 
oonrt;  and  there  is  no  reason  to  chan^  the 
rule  announced  In  the  cases  above  dted." 

Tbe  motion  to  retax  costs  is  therefore  de- 
nied. 


UNION  CREDIT  ASS'N  v.  CORSON  et  aL 
(Supreme  Court  of  Oregon.   June  8,  1915i) 

1.  FRAtTDITLEirr  CONVETANCKS  <g=>27  —  ELB- 
UENTS  OF  Fraud— Tbansfeb  to  Co-Owneb. 
Where  plaiutitTs  debtor  and  another  jointly 
owned  an  eciuity  In  certain  land,  the  payment  on 
whidi  was  due,  and  the  debtor  could  not  pay  bis 
share  thereof,  an  agreement  whereby  he  con- 


veyed his  interest  to  his  co-owner,  who  mort- 
gaged the  land  to  raise  Uie  money  necessary  to 
complete  the  payment,  and  gave  tbe  debtor  a 
contract  to  convey  his  interest  to  him  upon  bis 
paying  his  share  of  the  purchase  price,  shows  no 
intention  to  defraud  plaintiff,  siiice  his  itbtat'u 
equity  was  still  inhject  to  the  payment  of  his 
debt. 

[Ed.  Note.— For  other  cases,  see  Frandnlmt 
Conveyances,  Cent  Dig.  H  66-71;  Dec.  Dig. 
*=»27.] 

2.  Jvoombut  «ss>785— IdEH— Eqvnr. 

The  fact  that  plaintiff  had  a  judgment 

against  bis  debtor  which  was  no  Uen  upon  the 
debtor's  equity  in  the  land  gave  bim  no  rights 
thereto  superior  to  those  oi  the  co-owner. 

[Ed.  Note.— For  other  cases,  see  Judfonent 
Cent.  Dig.  §§  135&-1362;  Dec/Dig.  «=9785.] 

3.  Cbeditobs'  Surr  <c=>ll — CoNnrriONs  Pse- 

CBDENT— ReCOVEBY  OF  JUDOHENT. 

A  creditor  cannot  maintain  a  creditor's  bill 
to  subject  his  debtor's  equity  In  land  to  the  pay- 
ment of  tbe  debt  before  reducing  his  debt  to 
judgment  at  law. 

[Ed.  Note.— For  other  cases,  set  Creditors* 
Suit,  Cent  Dig.  K  46-66;  Dec  Dig.  •»11.] 

4.  Patmbht  4s»46  —  Applicatioit  —  Unse- 
cuBED  Debt. 

Where  one  co-owner  of  land  was  indebted 
to  the  other,  the  proceeds  of  sales  by  the  lat- 
ter will  be  applied  to  tbe  unsecured  portion  of 
the  debt,  not  to  that  secured  on  the  land.  In  the 
absence  of  spedfle  directions  by  the  debtor  for 
tbe  application. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  §|  125,  126;  Dec  Dig.  <^40.] 

In  Bane.  Appeal  trom  Circuit  Oour^  BCal- 
heur  County;  Dalttm  Biggs,  Judge. 

Suit  by  tlie  Union  Credit  AB80clati<ni,  a 
corporation,  against  J.  M.  P.  Corson,  John 
W.  Gor8<Mi,  and  others.  Decree  for  the  plain- 
tiff, and  tbe  named  defendants  appeal.  De- 
cree modified. 

John  W.  Corson,  of  Vale  (Gea  B.  Davis,  of 
Tale,  and  McCullodi  &  Wood,  of  Ontario,  on 
the  brief),  for  appellants.  H.  C.  Eastham,  of 
Vale,  for  ressMndent 


McBRIDB,  J.  This  was  a  creditor's  bill  to 
subject  certain  realty  held  by  defendants  to 
the  lien  of  plalntUTs  Judgment  The  plead- 
ings are  lengthy.  Instead  of  giving  them  in 
detail,  we  give  the  facts  as  we  find  them 
from  tlie  testimony.  On  October  24,  1903, 
the  defendant  Garrett  and  one  DIUs  entered 
Into  a  ctmtract  with  L.  J.  Hadley  to  purchase 
certain  lands  described  In  the  complaint  for 
tbe  sum  of  ¥7,700,  paying  $3,000  in  cash,  and 
agreeing  to  pay  f4,700,  with  interest,  upon 
the  payment  of  which  as  agreed  they  were 
to  receive  a  deed.  Of  the  (3,000  paid  down 
Garrett  paid  $2,000  and  Dills  $1,000,  and  it 
was  understood  that  Garrett  was  to  have  a 
two-thirds  interest,  and  Dins  a  one-third 
interest  Thereafter,  on  January  20,  1910, 
Mrs.  Corson  pnrcbMed  <nie-half  oS  Garrett* s 
Interest  for  the  sum  of  $1,000,  and  later  pur- 
chased Dills*  Interest  for  $1,500;  thus  be- 
coming the  owner  of  a  two-thirds  interest  in 
the  contract  for  the  purdiase  of  the  prc^r- 
ty,  which  at  some  date  not  disclosed  in  the 
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testimony  was  platted  Into  ■mailer  tracts  or 
lots,  some  of  wUch  were  sold  to  vazlous  per- 
Msia;  Garrett  b^ng  the  acttve  agent.  In  ef- 
fectiiw  most  of  the  sales.  On  AprU  13, 1911, 
plaintiff  began  an  action  at  law  against  Gar- 
rett to  record  upon  a  promissory  note  for 
¥870.  and  Interest,  and  upon  July  lOtb  recor- 
ered  Judgment  for  the  amount  claimed.  On 
May  llf  1911,  plaintiff  began  a  suit  ag^nst 
Garrett  setting  np  its  claim  against  him  and 
the  pendoKy  of  the  actim  to  recoT«  it,  and 
allying  that  Garrett  was  the  owner  of  an 
eqnity  In  said  lands,  but  that  the  legal  title 
vaa  la  Hadley,  subject  to  the  paymoit  to 
Um  by  Garrett  and  Dills  ot  the  twlance  of 
the  pnichase  price,'  to  wit,  about  13,000,  with 
aocmed  Interest;  that  Garrett  had  abandon- 
ed his  residence  in  Oregon,  and  had  no  prop- 
tfty  in  the  state  or  elsewhere  whfadi  could  be 
subjected  to  the  payment  of  plaintiff's  claim, 
except  his  interest  in  the  HadUy  prt^rty; 
and  that,  unless  restrained,  he  would  sell 
and  dispose  of  the  same  with  intent  to  de- 
fraud his  creditors.  The  ciHnplaint  set  forth 
erery  fact  necessary  to  constitute  a  good 
creditor's  bill,  except  the  tact  of  having  ol>- 
talned  Judgment  in  Its  action  at  law,  and 
prayed  for  the  appointment  of  a  recelTer  to 
tate  and  hold  Garrett's  Intereat  In  the  prop- 
erty ontil  the  action  at  law  should  be  deter- 
mined, and  that  In  the  meantime  Garrett 
ahonld  be  enjoined  from  In  any  manner  con- 
veying away,  dealing  with,  or  Incumbering 
the  property  or  the  Hadley  contract  during 
the  pendency  of  the  action  at  law.  The  re- 
straining order  was  issued,  and  J.  P.  Dun- 
away  was  appointed  receiver,  bat,  beyond  de- 
manding possession  of  the  property  from  Gar- 
rett and  Hadley,  he  did  nothing  with  respect 
to  the  premises,  having  no  actual  possession 
thereof.  On  October  30,  1911,  Danaway  came 
into  court  and  asked  for  and  obtained  an 
order  restraining  Mr.  and  Mrs.  Corson  from 
to  any  way  dealing  with  the  property  In  dis- 
pute, which  order  was  dissolved  on  Novem- 
ber 11th.  On  October  24,  1911,  this  being  the 
last  day  specified  In  the  Hadley,  Garrett,  and 
Dills  contract  for  the  payment  of  the  balance 
of  the  purchase  money,  Mrs.  Oorson,  In  order 
to  close  the  matter,  was  compelled  to  pay  the 
whole  sum,  amounting  to  $3,385,  (2,000  of 
which  she  borrowed  from  George  A.  Brown, 
and  ¥1,385  from  the  First  National  Bank  of 
Tale.  At  this  time  Hadley  was  very  impor- 
tunate for  the  payment  of  the  money  due 
lilm,  and  threatened,  to  declare  the  contract 
forfeited  If  payment  was  not  immediate3y 
made.  For  some  reason  Mr.  Brown  did  not 
wish  to  deal  with  Garrett,  so.  In  order  to 
obtain  the  money.  It  was  arranged  that  Gar- 
rett ahonld  convey  his  one-third  Interest  to 
Mrs.  Corson,  who  should  then  execute  a  mort- 
gage to  Brown  upon  the  whole  tract.  This 
was  done ;  Mrs.  Corson  giving  Garrett  a 
contract  whereby  she  agreed  to  convey  to 
him  a  half  interest  In  the  property  for  the 
mm  ot  $2,140,  to  be  paid  on  or  before  April 
23,  1912,  with  Interest  from  date  at  10  per 
cent  per  annum,  Gart-ett  to  assume  and  pay 


one-haU  ot  the  $2,000  mortgage  to  Brown 
and  one-half  of  the  tax  assessmoita  upon  the 
property.  After  this  agre^ent  had  heen  ex- 
ecuted, and  before  Mrs.  Corson  had  complet- 
ed the  loan  from  Brown,  Garrett  suggested 
tliat,  if  he  paid  $2,140  for  the  porperty  and 
half  the  mortgage,  he  would  be  paying  $1,- 
000  too  much;  and  thereupon,  as  the  bank 
was  about  to  dose,  Mrs.  Corson,  to  save  re- 
drafting the  contract,  gave  him  a  receipt  for 
$1,009  to  apply  tm  It,  making  his  actual  in- 
debtednesB  In  that  behalf  $1,140.  There  is  no 
evidence  that  any  matters  or  accounts  be- 
tween Mrs.  CSorson  and  Garrett  were  discnss- 
ed,  considered,  or  adjusted  at  thlsjtlme.  Tb» 
sole  object  of  the  Coraons  and  Oatrett  seems 
to  have  been  to  provide  means  to  meet  an 
Immediate  emergency ;  namdy,  the  dat^er  of 
allowing  Uh)  time  fixed  ttx  the  final  paymrat 
to  Hadley  to  expire  without  the  purchasers 
having  omnidled  with  the  terms  of  tb^ 
agreement  Having,  by  the  arraqgemoit  with 
Garrett  and  Brown  az^  a  farther  loan  from 
the  Birst  National  Bank  of  Vale,  aecnnd  tiie 
jaaaey  tot  this  pnrpose,  Mrs.  Comm  paid 
Hadley  and  secured  a  deed  to  the  property. 

[1}  Oonsldwlng  her  large  Intereat  in  tiie 
land  and  the  danger  of  litigation  llkdy  to 
have  Brlam  from  daley,  tills,  so  far  from  In- 
dicating any  att«apt  on  ha  part  to  defraud 
plaintiff,  seems  only  to  have  been  a  natural 
and  necessary  coarse  for  her  to  pursue  under 
all  the  drcumatancea.  She  could  not  have 
tendered  Hadl^  two-thlrda  of  the  balance 
doe,  and  demanded  a  conv^ance  of  a  two- 
thirds  interest  In  tite  land;  and  tiie  testi- 
mony indicates  that  Brown  declined  to  loan 
upon  any  other  t^ms  than  the  arrangement 
finally  agreed  upon.  O^ere  la  no  fraud 
shown  or  Indicated  in  the  transaction. 

[2]  The  fa<^  that  plaintiff  had  a  Judgment 
against  Gazxett  which  was  not  a  lien  upon 
bis  equity  In  the  contract  gave  the  plaintiff 
no  superior  right  over  Mrs.  Corson. 

[3]  The  injunction  suit  begun  before  Judg- 
ment was  obtained  and  the  appointniCTt  of  a 
receiver  under  it  was  a  void  proceeding  so 
far  as  fixing  an  eqnlteble  lien  on  the  land 
was  concerned.  It  was  an  attempt  to  bring  a 
creditor's  bill  without  first  obtelning  a  Judg- 
ment at  law,  and  this,  under  all  the  author- 
ities, cannot  be  done.  Smith,  Bquiteble  Rem- 
edies of  Creditors,  S  27,  and  cases  there  cited. 
It  follows  that,  whatever  the  efficacy  of  the 
restraining  order  Issued  against  Garrett  as 
to  imparting  actual  notice  of  plaintlfTs  claim 
to  the  defendant  Corson,  It  had  no  legal  ef- 
fect if  the  dealings  on  Mrs.  Corson's  part 
were  bona  fide,  of  which  fact  we  are  satis- 
fied. She  had  a  perfect  right  to  protect  her 
own  Interests,  and  In  doing  so  to  take  the 
assignment  from  Garrett  of  his  Interest,  al- 
though she  may  have  known  that  other  per- 
sons had  equally  meritorious  claims  against 
him.  The  transaction  between  Garrett  and 
Mrs.  Corson  would  hardly  seem  to  prejudice 
plaintiff's  right  to  subject  his  equitable  inter- 
est In  the  prt^rty  to  the  lien  of  its  Judg- 
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ment  Before  the  transfer  Garrett  held  a 
one-third  Interest  under  the  Hadley  contract, 
the  whole  property  being  burdened  with  the 
amount  of  the  unpaid  purchase  price, 
amounting  to  f%885.  By  the  transfer  to  Mrs. 
Oorson  he  has  a  half  interest;  the  \rh<i» 
vmperty  being  burdened  by  the  Brown  m<^ 
gage  for  $2,000,  and  interest,  and  by  the  $1^ 
140,  and  interest,  due  Mrs.  Corson.  Plaintiff, 
after  obtaining  Its  Jud^ent,  had  made  no 
further  more  to  subject  Garrett's  Intraest  in 
the  property  to  a  lien  or  to  secure  an  order 
of  sale  until  Mrs.  Corstm  had  purchased  the 
property.  From  July  11th  until  October  SOtb 
plaintiff  had  a  Judgment  which  fumialied  It 
ample  ground  to  subject  Garretfa  Interest 
to  sale  by  a  proceeding  In  equity.  It  seems 
to  have  relied  upon  the  futile  proceedings  be> 
gun  before  ttie  Judgment  at  law  was  noAei- 
ed  against  Garrett  to  tie  up  the  property  In- 
definitely. We  fall  to  see  where  it  has  any 
equities  superior  to  those  of  Mrs.  Corson,  who 
came  forward  and  put  up  her  money  to  com- 
plete  the  contract  and  took  the  risk  of  getting 
it  back  out  of  ttie  property.  The  decree  of 
the  court  below  seems  to  hare  been  based  up- 
on the  theory  that  the  agreement  of  October 
24,  1911,  eansUtnted  an  account  stated  be- 
tween Mrs.  Corson  and  Garrett,  and  obliter- 
ated any  other  claims  she  may  have  had 
against  him  up  to  ttM,  dato^  l^tls  aaaump> 
tlon  Is  not  supported  hy  the  testimony.  We 
think  It  Is  fairly  shown  ttiat  at  the  time  this 
option  was  given  Garrett  was  indebted  to 
Mrs.  Corson  In  snms  whldi  aggregate  $3,137, 
the  amount  of  which  indebtedness  was  un- 
known at  that  tUne.  It  Is  also  in  evidoice 
that  Mrs.  Corson  has  received  from  sales  of 
property  since  the  contract  of  October  24, 
1011,  12,830,  and  has  disbursed  of  that  sum 
$066.76  on  account  of  the  proper^,  leaving  a 
balance  cm  hand  of  $1,66SJ!4^  out  of  whldi 
Garrett  should  be  given  a  credit  of  $831.62. 
The  circuit  court,  having  concluded  that  all 
previous  tnmsactlons  between  the  parties 
were  setQed  by  the  contract  of  October  24, 
1911,  placed  this  $831.62  to  Garrett's  credit 
upon  the  $1,140  admitted  on  all  sides  to  be 
due  Mrs.  Corson  from  Garrett  upon  the  con- 
tract, and  gave  her  a  lioa  upon  Garrett's  sup- 
posed interest  for  $808.8& 
[4]  But  It  is  only  equitable  to  treat  one- 


half  the  amounts  received  by  Mrs.  Cinmm 
from  sales  of  property  and  conditiMially  due 
to  Garrett  aa  general  payments  upon  his  ac- 
count to  be  applied  in  tiie  absence  of  any 
Qpetdflc  direction  from  Garrett  or  any  specific 
appUcatloD  by  ber  as  equity  applies  such  pay- 
ments; the  general  rule  being  that  In  eacti 
cases  tlie  payment  ex  credit  should  be  applied 
first  upon  the  unsecured  debt  Tbia  would 
leave  her  with  a  Uen  upon  Garretfs  Interest 
in  the  land  amounting  to  $1,14(^  -with  Inter- 
est at  the  rate  of  10  per  cat.  per  annum  from 
October  24, 19U,  instead  iff  $30a38,  as  fttund 
in  the  decaree  t£  the  cdrcnit  court  In  oar 
opinion,  the  Hadley  agreement  was  not  an 
option  to  purchase,  but  a  sale  leaving  the  le- 
fl^  title  to  the  property  In  the  vendor  as  se- 
curity for  the  payment  of  the  purchase  price ; 
and,  while  the  agreement  of  Garrett  and  Mrs. 
Corson  Is  worded  dlffwently,  yet,  consider^ 
lug  his  previous  biterest  in  the  property  and 
the  purposes  for  which  the  conveyance  was 
made,  we  axe  satisfied  that  he  has  sudi  an  in- 
terest In  it  as  can  be  subject  to  sale  In  equity 
fbr  the  payment  of  his  debts. 

The  decree  of  the  circuit  court  win  there- 
fore be  modified  so  tb&t  the  Interest  of  Gar- 
rett eihall  be  sold  as  upon  execution,  subject 
however,  to  a  lien  for  one-half  of  the  amount 
due  upon  the  Brown  mortgage,  and  out  of  the 
proceeds  of  the  sale  Mrs.  Corson  shall  first 
receive  the  sum  of  $1,140,  wiUi  interest  at  10 
per  cent  from  October  24,  1911;  second, 
there  shall  be  paid  to  idalntUT  the  amount  of 
Ita  Judgment  costs,  and  disbursements ;  and, 
third,  If  within  SO  days  after  the  renditlcm  of 
this  decree  Mrs.  Corson  elect  to  pay  and  shall 
pay  Into  court  the  amount  of  plaintiff's  Judg- 
ment at  law  against  Garrett  and  the  costs  a<^ 
crulng  thereon,  she  shall  have  a  further  de- 
cree of  this  court  declaring  the  amount  so 
luid  a  lien  on  Garrett's  interest,  in  addition 
to  the  sum  of  $1*140  due  upon  the  purchaae 
price;  further,  that  she  now  have  decree 
against  Garrett  for  tbe  balance  due  hor  on 
account  of  the  balance  et  moneys  retained  by 
Garrett  and  by  her  expended  in  his  behalf, 
which  amount  we  fix  at  $2306.48,  but  which 
Bum  shall  be  subject  to  and  snbasquent  to  the 
lien  of  plaintiff's  Judgment  and  of  the  Brown 
mortgage.  Neither  party  shsU  recover  ooeti 
either  in  this  court  or  in  the  circuit  court 
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mTB  €X  rd.  PKENTIOB  et  aL  t.  SUPB- 
BIOB  COUKT  or  FRANKLIN 
COUNTY  et  aL 

(Saweme  Ooart  of  Waahington.    June  16, 
1915,) 

L  PBOHiBmoif  «s>10— Gbound?  fob  Heuet 
—Ebboneous  Exebcjse  op  Jubisdictkin. 
Prohibition  will  only  lie  where  an  inferior 
omrt  is  proceeding  or  threatening  to  proceed 
witbouti  or  In  ezcesa  of,  its  jurisdiction,  and 
will  not  lie  where  such  court  has  jurisdiction 
to  prevoit  an  erroneous  exercise  of  such  juris- 
diction; there  being  an  adequate  remedy  by 
tppeal  or  writ  of  renew. 

^d.  Note.— For  othw  ouwa,  see  PnAlUtion, 
Cent  Dig.  H  37-06;  Dee.  Dig.  «s»10. 

For  other  definiticma,  see  Words  and  Phrases, 
first  and  Second  Series,  Prohibition.] 

2.  Courts  <S=»207  —  Pbohxbitxoic  —  Obioxnal 
JuaiSDicnoH  or  Supbbub  Coubt-Asiount 
Involved. 

Const,  art.  4,  {  4,  j^rovides  that  the  Su- 
preme  Court  ap{>ellate  jurisdiction  shall  not  ex- 
tend to  actions  at  law  for  the  recovery  of  money 
<a  pmonal  property  when  the  amount  in  contro- 
vetsy  does  not  exceed  f 200,  unless  the  action 
involTes  the  legality  of  a  tax,  etc.,  and  that 
it  shall  also  have  power  to  icnue  wnts  of  man- 
damus, prohibition,  etc.  Beldf  that  the  jurisdio- 
tioD  to  issue  writs  of  prohibition  is  subject  to 
the  limitation  as  to  the  amount  in  otntroversy. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  i  781 ;  Dec.  Dig.  «=>207.] 

8.  Prohibitioiv  «=>10— Gboonds  for  Beubf 
— ebbonxous  bxebcisk  of  jubisdiotioh. 
An  action  to  set  aside  cwtain  tax  foredo- 
son  proceedings  resulted  in  a  decree  June  13, 
1908,  csrrying  into  effect  a  stipulation  between 
the  parties  made  on  January  14,  1907.  Taxes 
baTlng  been  assessed  axainst  the  property  in- 
vfAfcd  for  the  year  1008,  .the  amount  of  the 
tax  was  paid  under  protest,  and  an  action 
brought  to  recover  the  amount  paid.  The  coun- 
ty iQed  a  croea-complaint  alleginK  that  the  judg- 
ment should  have  read  as  of  the  date  of  the 
stipulation,  that  it  was  void,  and  tliat,  if  not 
void,  it  was  entered  by  mistake  or  fraud.  The 
coDFt  rendered  a  decision  indicating  an  inten- 
tion  to  modify  the  jadgmmt  so  as  to  take  ^ect 
as  of  the  date  of  the  stipulation.  Held  that, 
as  the  comity  sought  a  modification  of  the  judg- 
mest  upon  equitable  grounds,  the  court  was  not 
tcting  in  excess  of  its  jurisdiction,  though  more 
than  a  year  had  expired  since  the  rendition  of 
the  judgment,  and  hence,  though  the  modifica- 
tion ai  the  judgment  might  be  erroneous,  prohibi- 
tioB  wmild  not  lie  to  prevent  such  mocnncation. 

[Ed.  Note.— For  other  cases,  see  ProhlbitidQ, 
Cent  Dig.  ff  87-^;  Dec.  Dig;  ^10.] 

4.  Appeal  and  Ebbob  ^ssSOS— Disusbax^ 

MODIFTINO  OB  VACATINO  JUDaMBNT— JUBIS- 

Dicnoff. 

Where  an  appeal  was  dismissed  on  the 
gronnd  that  it  had  been  abandoned,  without 
psBBing  upon  the  merits,  affirming  the  judgment, 
or  adopting  it  as  the  judgment  of  the  Supreme 
Conrt  the  judgment  did  not  become  the  judg- 
ment <rf  the  Supreme  Court  so  as  to  deprive  the 
trial  eoart  of  power  to  modify  or  vacate  it 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  K  8169-8173;  Dec.  Dig.  ^ 
803.] 

Department  2.  Original  prohibition  pro- 
ceeding by  the  State,  on  relation  of  John 
Prentice  and  others,  against  the  Supertor 
Gout  of  Franklin  County  and  otbera.  Per- 


emptoiy  writ  qtusbed,  tsd  pennanent  writ 
denied. 

8e^  also,  54  Wash.  567, 108  Paa  881. 

Driseoll  ft  Leonard,  of  Paaco,  for  plaintiff. 
A.  J.  Elrod.  of  Paaco,  for  respondent 

ELLIS,  J.  The  relator,  John  Prentice,  aa 
plaintiff,  on  October  13,  1^06,  oommeuoed  an 
action  against  Franklin  cotinty  and  Ita  treas- 
urer aeeklng  to  vacate  and  set  aside  certain 
tax  foreclosure  proceedings.  On  January  14, 
1907,  the  parties  st^nlated  that  the  tax  f  ore- 
dosare  proceedings  agalnat  the  property  of 
the  plaintiff  be  set  aside;  that  the  plaintiff 
pay  to  Franklin  county  the  sum  of  $2,000  in 
full  of  aU  taxes,  interest,  and  penalties  up- 
on tM  property  to  date ;  Qiat  the  decree  tn 
the  canae  should  be  altered  within  8  days 
after  being  signed  by  the  Judge;  that  the 
¥2,000  should  be  paid  within  20  days  after 
the  decree  was  filed;  and  that  upon  auCh 
payment  or  demand  thereafter  the  county 
should  make  a  quitclaim  deed  of  the  property 
to  the  plaintiff.  This  stipulation  was  exe* 
cuted  by  both  the  plaintiff  and  his  attorney, 
and  by  the  county  oommiaaionera  and  prose- 
cuting attorney  of  Franklin  counQr.  There- 
after the  county  commissioners  attempted  to 
revoke  the  stipulation,  and  moved  to  Mth- 
draw  it,  claiming  that  It  had  been  obtained 
by  fraud  and  mistake.  The  motion  waa  re- 
sisted, a  complete  hearing  on  evidence  was 
had,  and  on  June  13,  1908,  a  decree  was  en- 
tered reading  in  part  as  follows: 

"Wherefore  it  is  adjudged,  considered,  and  de- 
creed that  that  certain  judgment  and  decree  of 
foreclosure  made  and  dated  June  24,  1W2,  and 
entered  and  filed  in  the  su^rior  court  of  fVank- 
lin  county,  state  of  Washington,  by  said  court, 
on  the  28th  day  of  June,  1902,  •  ♦  •  is 
hereby  set  aside,  annulled,  and  held  for  naught, 
*  *  *  and  it  is  further  adjudged,  conaid^ed, 
and  decreed  that  plaintiff  pay  the  sum  of  $2,000 
to  the  treasurer  of  Franklin  county,  within  20 
days  after  the  filing  of  this  decree  with  the  clerk 
of  this  court,  which,  when  paid,  will  be  in  full 
of  all  taxes,  interest,  and  penalties  upon  and 
against  said  property  to  date,  and,  upon  the 
receipt  of  said  money,  said  treasurer  shall  forth- 
with enter  said  taxes  against  each  piece,  parcel, 
lot,  and  blodE  of  said  property  as  fully  paid  and 
satisfied  to  date,  and  the  said  county  of  Frank- 
lin, through  its  count?  commissioners,  and  prop- 
er officers  shall  within  the  said  20  days  cause 
to  be  executed  and  to  execute  a  quitclaim  deed 
of  said  described  property  to  said  John  Pren- 
tice.  •  • 

The  county  perfected  an  appeal  from  that 
decree  to  this  court,  but  on  July  8,  1908,  the 
county  commissioners  entered  an  order  In  ef- 
fect abandoning  the  appeal,  and  directing  a 
discontinuance  and  dismissal  of  all  proceed- 
ings looking  to  an  appeal  from  or  review  of 
the  decree.  The  plaintiff  paid  the  $2,000,  and 
received  a  receipt  therefor,  and  subsequently 
the  auditor  o£  the  county  executed  a  quit- 
claim deed  of  the  property  to  plaintiff.  Upon 
motion  of  Prentice  this  court  dismissed  the 
appeal  on  the  ground  that  the  controversy 
had  erased.  Prentice  v.  Franklin  County,  54 
Wash.  587. 108  Pac.  831. 
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In  NoT^ber,  1911,  the  defendant  FranUIn 
county  taxed  tbe  proirerty  Involved  In  the 
former  litigation  In  the  snm  of  $146.70  for 
the  year  180S.  The  relator  Prentice  paid 
these  taxes  under  protest  Prentice  having 
assigned  to  N.  H.  Sylvester  his  claim  against 
Franklin  county  for  reimbursement,  Sylves- 
ter brought  an  action  to  recover  tbe  money 
so  paid.  The  defendant  Franklin  county 
filed  a  cross-complaint  making  Prentice  a 
party,  and  alleging  that  the  judgment  of 
June  13,  1008,  should  have  read  as  of  tbe 
date  of  the  stipulation  of  January  14,  1007; 
that  It  was  in  excess  of  the  court's  authority 
and  void;  that,  If  not  void,  It  was  entered 
by  mistake  or  fraud,  and  should  be  reformed 
and  amended  so  as  to  conform  to  the  stipula- 
tion upon  which  the  Judgment  was  based. 
Prentice  and  the  other  plaintiff  contested 
the  Jurisdiction  of  the  court  to  vacate  or 
modify  the  judgment  Upon  the  issues  fram- 
ed tbe  trial  court  rendered  a  written  decision 
Indicating  an  intention  to  grant  the  prayer  of 
the  cross-complaint  on  tbe  ground  that  the 
Judgment  of  June  18,  1908,  should  be  modi- 
fied and  vacated  so  as  to  take  effect  as  of  tbe 
date  of  tbe  stipulation,  January  14,  1907,  In- 
stead of  June  13. 1908.  The  plaintiffs,  as  re- 
lators, have  allied  to  this  court  for  a  writ 
prohibiting  the  threatened  action  of  the  trial 
court  An  alternative  writ  was  Issued.  The 
question  now  is:  Shall  It  be  made  perma- 
nent? 

The  respondents  by  way  of  demurrer  to 
the  application  and  afildavit,  and  for  answer 
to  the  alternative  writ  contend  upon  many 
grounds  that  tbe  permanent  writ  should  be 
denied.  We  find  It  necessary  to  'consider 
only  two  of  these  grounds.  They  are  these: 
<1)  That  the  application  for  the  writ  shows 
upon  Its  face  that  the  superior  court  was 
proceeding  within  Its  Jurisdiction,  and,  hav- 
ing Jurisdiction,  Its  decision  would  be  final, 
and,  If  erroneous,  the  relators  have  an  ade- 
quate remedy  by  appeal.  If  the  original  action 
Is  one  Involving  the  validity  of  tbe  tax;  (2) 
that  It  appears  upon  the  face  of  tbe  applica- 
tion that  the  original  action  was  a  dvll  ac- 
tion for  the  recovery  of  money  not  exceeding 
the  sum  of  $200,  and  not  Involving  the  valid- 
ity of  a  tax  or  assessment  within  the  mean- 
ing of  article  4,  |  4,  of  the  state  Constitution, 
that  the  superior  court  was  proceeding  with- 
in Its  Jurisdiction,  and  that  in  such  a  case 
the  writ  of  prohibition  Is  not  available  as  a 
stnbstitute  for  appeal,,  and  that  this  court 
therefore  has  no  Jurisdiction  to  issue  the 
writ 

[1]  We  find  It  unnecessary  to  decide  wheth- 
er the  action  tbe  Judgment  lu  which  Is  sought 
to  be  prohibited  is  a  mere  dvll  action  for 
the  recovery  of  money  not  exceeding  ?200, 
hence  not  appealable,  or  an  action  Involving 
the  validity  of  a  tax,  bence  appealable, 
though  It  would  eeem  to  be  the  latter.  In 
either  event  under  our  decisions,  prohibition 
will  not  lie  where  the  superior  court  has  ]u- 
i-isdictlon  of  tbe  subject-matter  of  the  ac- 


tion. This  court  has  repeatedly  held  tbat, 
where  the  superior  court  has  Jurisdiction  of 
tbe  subject-matter  in  controversy,  prohibition 
will  not  lie  to  prevent  an  erroneous  exercise 
of  such  Jurisdiction,  where  there  is  an  ade- 
quate remedy  by  appeal  or  writ  of  review. 
The  writ  is  not  Issued  to  prevent  the  com- 
mission of  mere  error,  not  to  take  tbe  place 
of  an  ai^yeal,  nor  perform  the  office  of  a  writ 
of  review  for  the  correction  of  error.  The 
writ  will  only  Issue  to  inferior  courts  where 
they  are  proceeding,  or  threatening  to  pro- 
ceed, without,  ae  in  excess  of,  their  Jurisdic- 
tion. 

"The  writ  of  prohibition  will  not  be  Issned  as 
of  cour8c>,  nor  because  it  may  be  the  most  coir- 
venient  remedy.  Nor  will  it  be  allowed  to  take 
the  place  of  an  appeal,  or  perform  tbe  offices 
of  a  writ  of  review.  It  is  a  preventive  remedy, 
and,  as  such,  is  bounded  by  rigid  rules,  and  is 
only  issued  in  cases  of  extreme  necteeity.  Tbe 
remedy  is  employed  only  to  restrain  courts  and 
inferior  tribunals  exercising  judicial  functions 
from  acting  without  or  in  excess  of  tbeir  juris- 
diction ;  and,  if  the  coort  or  tribunal  sought  to 
be  restrainfcd  has  jurisdiction  of  the  subject- 
matter  in  controversy,  a  mistaken  exercise  of  its 
acknowledged  powers  will  not  JUKtlfy  the  issu- 
ance of  the  writ."  State  ex  ret  Lewis  v.  Hogg, 
22  Wash.  646,  648,  62  Pac.  143,  144. 

See,  also.  State  ex  rel.  Baldwin  v.  Superior 
Court,  11  Wash.  Ill,  39  Pac.  818 ;  State  ex 
rel.  Vincent  v.  Benson,  Judge;  21  Wash.  671, 
58  Pac.  1066;  State  ex  rel.  Canu  v.  Moore, 
Judge,  23  Wash.  115,  62  Pac.  441 ;  State  ex 
rel.  Foster  v.  Superior  Court,  30  Wash.  166, 
70  Pac:  230,  73  Pac.  690;  State  ex  rel.  Stet- 
aoa  ft  Post  Mill  Co.  v.  Superior  Court,  32 
Wash.  498,  73  Pac.  479 ;  State  ex  rel  Twigg 
V.  Superior  Courts  84  Wash.  643,  76  Pac.  282 ; 
State  ex  rel.  Ooupllle  v.  Superior  Court  41 
Wash.  128, 83  Pac.  14 ;  High  cm  Extraordina- 
ry Legal  Remedies,  |  772. 

[1]  This  court  has  also  held  that  when  the 
amount  involved  is  less  than  $200,  and  tbe 
case  does  not  fall  within  any  of  the  excep- 
tions to  the  limitation  of  our  Jurisdiction  to 
cases  In  excess  of  that  amount  contained  in 
article  4,  %  4,  of  the  Constitution,  the  extraor- 
dinary remedies  of  prc^bltion  and  manda- 
mus will  not  lie  either  to  prohibit  tbe  superi- 
or court  from  assuming  jurisdiction  when  it 
has  none,  or  to  compel  the  superior  court  to 
exercise  a  Jurisdiction  which  It  has ;  this  on 
the  ground  that  the  Jurisdiction  of  this  court 
in  the  Issuance  of  the  writs  of  maudamus  and 
prohibition  must  be  construed  as  subject  to 
the  same  constitutional  limitation  as  in  oth- 
er cases  where  tbe  amount  in  controversy  Is 
less  than  |200.  From  the  nature  of  tbe  rem- 
edies prohibition  is  the  counterpart  of  manda- 
mus, and  the  same  rule  must  therefore  apply 
to  both.  State  ex  rel.  Fuller  v.  Superior 
Court,  81  Wash.  96,  71  Pac.  722;  State  ex  rel. 
Cleek  V.  Tallman,  Judge,  38  Wash.  132,  80 
Pac.  272 ;  State  ex  rel.  Mclntyre  v.  Superior 
Court,  21  Wash.  108,  67  Faa  362 ;  State  ex 
rel.  Wallace  v.  Superior  Court  24  Wash.  006, 
64  Pac.  778 ;  State  ex  rel.  Plalsle  v.  Cole.  40 
Wash.  474,  82  Paa  749;  State  ex  leL  Ide  T. 
Coon,  40  Wash.  082,  82  Pac  993. 
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Id  aifl  oonneetlon  It  be  remarked  tbat 
tlw  dletiim  found  In  tiie  last  paragfaph  of 
the  qdulon  In  State  ex  reL  Foster  t.  Superi- 
or Court,  snprm,  to  the  effect  that  fhts  rule 
•ptfieii  to  prohibition  aaSy  where  the  court 
Is  acting  within  Its  jarladlctloa  and  there  is 
DO  ajoieal,  Is  inii^edlr  dlflip|»ored  In  the 
later  ease  of  State  ex  reL  Fuller  t.  Suporior 
Ooart,  supra,  which  follows  Judge  Dunbar's 
CDDCorrlitg  opinion  In  ttae  Foster  Case.  In 
ettber  view  of  the  mattur,  therefore,  the  sole 
qaesUcm  neecasary  to  a  dl^KoUioa  ot  this  ap- 
plication la  tbSMi  Did  the  Bl^nElor  court  hare 
Jurisdiction  of  tba  8iri)Ject-niatter  of  the  ao- 
Hon?  If  It  did  the  writ  must  be  denied. 

[I]  The  rotors'  first  claim  la  tbat  the  su- 
perior court  was  without  Jurisdiction  to  mod- 
ify the  judgment  of  June  18,  1908,  because 
nuwe  than  a  Tear  has  expired  since  Its  ren- 
dltfon.  However  triable  this  position  might 
prore  iq>on  aiqteal  trtm  the  order  modifying 
the  Judgment,  It  Is  clear  that  It  cannot  be 
considered  In  tills  proceeding.  It  confounds 
error  with  exceaa  of  Jurisdiction.  The  re- 
qNHideDt  Franklin  county  by  Its  crosa-ctHu- 
plalnt  sought  a  modification  of  the  Judgment 
opoQ  equitable  grounds.  As  said  by  this 
court,  spewing  through  Judge  Rudkln,  In  An- 
dGnm  V.  Borgoyn^  60  Waah.  611,  SIS,  111 
Ptc,  777,  778: 

"This  court  baa  adopted  the  general  rule  that 
a  part;  may  obtain  r«^ief  in  equity  against  a 
judgment,  after  the  expiration  of  a  year  from 
the  date  of  its  eattj.  If  proper  ironnds  for  equi- 
table interpositkm  are  sdowb.'*  Long  t.  EUaeu- 
beii.  18  Wash.  423,  Bl  Pac.  1061 ;  State  ex  reL 
Boyle  T.  Superlw  Court.  19  "Wash.  128,  52  Pac. 
1013,  67  Am.  St  Bep.  724;  Peyton  t.  Peyton, 
28  Wash.  278.  68  Pac.  7S7;  State  ex  r«l.  Post 
T.  Saperior  Court,  81  Wash.  K8,  71  Pac  74a 

Whether  ita  cross-omnplaint  stated  snfll' 
dent  grounds,  and  whether  its  evidence  es- 
taUldied  snffldent  facts  for  that  pnrpoee, 
were  questlouB  addressed  In  the  first  lostaoce 
to  the  superior  conrt,  and  reviewable  here 
only  upon  aiq;»eal  ot  by  writ  of  review.  To 
hold  otherwise  would  be,  In  effect  to  say  that 
this  court  will  ratertaln  iwoUbltlon  to  re- 
view the  action  of  the  trial  court  In  every 
case  where  It  has  refused  to  sustain  a  de- 
morrer  or  to  grant  a  nonsuit 

Tbe  relators  ask  what  difference  there  is 
between  this  case  and  State  ex  reL  Wood  v. 
Superior  Court,  76  Wash.  27,  135  Pac  494. 
Tbe  answer  is  that  Jurisdiction  in  that  case, 
t  will  contest,  was  conferred  by  a  special 
statute  wbldi  was  not  observed. 

It  la  also  aAed  what  is  the  difference  be- 
tween this  case  and  State  ex  Alladlo  v. 
Superior  Court,  17  Wash.  C4,  48  Pac.  733, 
State  ex  reL  Puyallup  v.  Superior  Court,  60 
Wash.  660,  97  Pac  778,  and  State  ex  rel. 
Arthur  T.  Superior  Court,  SS  Wash.  07,  107 
Pac  876.  Tbe  answer  is  that  In  the  first  of 
those  cases  the  court  was  proceeding  with- 
out having  acquired  Jurisdiction  of  either 
parOes  or  subject-matter.  In  tbe  second  the 
snillcatkm  was  treated  as  invoking  a  review 
m  the  merits  by  certiorari  because  of  the  in- 
ide^otcr  of  the  remedy  by  appeaL  Olils  was 


also  the  mode  of  treatment  Indvlged  In  the  re- 
cent case  of  State  ex  reL  Pac.  Loan  &  Inr. 
Co.  V.  Superior  Court,  146  Pac  884,  where  the 
andlcatlMi  for  prohlbttimi  asked  for  a-  re- 
view 1^  certiorari  In  the  alternative  In  the 
Arthur  Case  the  court  was  proceeding  against 
a  person  not  a  party  to  the  actioD. 

[4]  FInany  it  is  contended  that  by  the  dls- 
ndsaal  of  the  appeal  by  this  court  In  the  first 
action  of  Prentice  t.  Franklin  County,  (M 
Wash.  687,  103  Pac  831,  this  court  afllrmed 
the  Ju^mwnt  of  the  superior  court  of  June 
13, 1008,  which  thereby  became  the  Judgment 
of  this  court,  and  that  the  trial  court  there- 
after had  no  power  In  the  prMulses  except  to 
carry  out  that  Judgment  nils  ctalm  proceeds 
upon  a  misconception  of  the  force  at  the  dis- 
missal of  the  appeal.  That  dismissal  was  in 
no  Just  sense  an  affirmance  of  ttie  Judgment 
ai^tealed  from.  Neither  tbe  <^lni<ai  nor  the  re- 
mittitur cmitained  any  affirmance  ot  that 
Judgment,  or  in  any  manner  adopted  it  as  the 
Judgment  of  this  court  Neither  the  oirtnlon 
nor  the  remittitur  directed  the  oitry  of  a 
Judgment  even  for  costs.  By  the  illfmriaaB] 
this  conrt  merely  cleared  its  records  of  an 
appeal  which  it  found  had  beea  aband<»ed. 
To  illustrate  the  dlffwence  betwera  a  mere 
dismissal  and  an  affirmance,  let  ne  suppose 
that  this  dismissal  had  taken  place  before 
the  expiration  of  tbe  statutoiy  period  in 
which  an  appeal  may  be  taken.  Could  it  he 
snocesafully  asserted  that  the  eotmty  would 
have  been  precluded  ther^y  from  taking  a 
new  appeal  at  any  time  before  the  explratl<m 
of  the  statutory  i^erlod?  Assuredly  not  and 
for  the  sfmoile  i^eaaQn  that  by  the  dismissal 
we  ndtber  affirmed  nor  reversed  the  Judg- 
ment of  the  lower  court,  nor  passed  upon  the 
merits,  but  cmly  found  that  the  original  a|>- 
peal  bad  been  aband<Hied.  The  relators  as- 
sert that  Uie  following  decisions  sustain  tiieir 
contention;  Padflc  Drug  Co.  v.  Hamilton,  76 
Wash.  624,  136  Pac  1144;  Kath  t.  Brown. 
OS  Wash.  480,  102  Pac  424 ;  German-Ameri- 
can  Bank  t.  Sullivan,  60  Wash.  42,  9$  Pac 
622 ;  State  ex  reL  Jefferson  Ck}unty  v.  Hatch, 
36  Wash.  164,  78  Pac  796;  Cochrane  v.  Van 
De  Vanter,  13  Wash.  S28,  43  Pac  42;  State 
ex  reL  Wolfennan  v.  Superiw  Court  8  Wash. 
S91,  36  Pac.  44S ;  State  ex  reL  Wolfennan  v. 
Superior  Court  7  Wash.  234.  34  Pac  930.  An 
examination  of  these  oases  dlsdoaes  the  fact 
that  in  every  one  of  them  there  was  either  an 
express  affirmance  of  the  Judgment  by  this 
court  or  an  express  entry  of  Judgment  on  the 
merits  by  this  court  Tbey  sustain  tbe  d^ 
trine  that  in  such  cases  no  interference  with 
such  Jndgm^ts  by  any  proceeding  in  the 
same  cause  In  the  lower  court  will  be  tolerat- 
ed, except  by  direction  of  leave  of  this  court 
Though  none  of  these  deepens  presents  a 
case  of  prohibition,  It  may  be  assumed  that 
in  order  to  protect  or  preserve  Its  own  Judg- 
ments this  court  In  aid  of  Ita  own  Jurisdlc- 
ti<m,  will  in  a  proper  case  prohibit  an  inter- 
ference with  such  Judgments.  That,  howev- 
er, is  not  the  case  berSb  The  only  Judgment 
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tbls  court  has  ever  rendered  touching  tbls 
case  was  a  Judgment  of  dismissal  not  tou<^- 
Ing  the  merlbs,  not  affirming  or  passing  upon 
the  correctness  of  the  Judgment  of  the  lower 
court,  but  merely  clearing  oar  own  records  of 
an  abandoned  ai^eal.  It  may  be  that  the  pri- 
or judgment  of  the  superior  court  Is  res  Judi- 
cata of  the  questions  sought  to  be  raised  by 
cross-complaint  In  the  new  suit  It  may  be 
that  the  cross-complaint,  for  other  reasons, 
states  DO  cause  of  action.  The  trial  court, 
however,  has  Jurisdiction  of  the  subject-mat- 
ter and  of  the  parties.  Its  Judgment,  If  re- 
viewable at  all,  Is  adequately  reviewable  by 
appeal.  To  grant  the  writ  on  the  record  here 
would,  warrant  the  entertainment  of  prohibi- 
tion as  a  short  cut  for  reviewing  Judgments 
of  the  superior  court  In  almost  any  case. 

The  temporary  writ  Is  auasbed,  and  9.  pei- 
manent  writ  denied. 

MORRIS,  O.  J.,  and  FULLmTON,  MAIN, 
and  CROW,  JJ.,  concur. 


STATB  Y.  mSWAI/L.    (No.  12403.) 

(Supreme  Court  of  Washington.    June  IS, 
1915.) 

Cbimiwax  Law  4s=>1159— TbiaI/— Jubt  Qui:s- 

HON. 

Where  there  is  any  possibility  of  its  truth, 
a  verdict  of  the  jury  based  on  evidence,  no  mat- 
ter how  improbable^  must  be  uplield. 

JFA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  3074-8088;  Dec  Dig. 
1159.] 

Department  1.  Appeal  from  Superlw 
Court,  King  County;  Knmeth  Mackintosh, 
Judge. 

0.  M.  Newall  was  conrlcted  of  crlme^  and 
he  appeals.  Affirmed. 

Wm.  B.  Bell,  of  Seattle,  for  appellant  Al- 
fred H.  Lundln,  Crawford  White,  and  Joseph 
A.  Barto,  all  of  Seattle,  for  tbn  fitateu 

PER  CURIAM.  The  only  question  in  this 
case  Is  whether  the  coart  should  have  grant- 
ed a  motion  for  a  nonsuit,  or  set  aside  the 
verdict  because  the  tacts  were  insufficient  to 
sustain  a  conviction.  Whatever  our  own 
opinion  of  the  weight  of  the  testimony  may 
be,  we  are  satisfied  that  there  was  enough 
to  carry  the  case  to  the  Jury,  and  that  it 
was  for  it  to  say  whether  the  case  so  made 
was  overcome  by  the  testimony  of  the  appel- 
lant and  that  given  in  his  behalf.  However 
Improtuble  testimony  may  be,  a  jury  has  a 
right  to  believe  it,  and,  if  there  be  a  possi- 
bility that  it  is  true,  a  court  will  not  disturb 
its  findings. 

We  have  read  the  record  carefully,  and  are 
satisfied  that  neither  the  prosecuting  witness 
nor  the  defendant  told  the  whole  truth,  but 
we  are  not  prepared  to  say  that  the  Jury 


did  not  find  enough  truth  In  the  story  told 
by  the  prosecuting  wltnees  to  jnatifjr  the  Tor- 
dict 
Affirmed* 


STATE  ex  reL  UNION  TBUST  ft  SAVINGS 
BANE  et  bL  v.  SUPERIOB  COURT  FOB 
SPOEANB  COUNTY  et  aL    ^o.  12421.) 

(Supreme  Oourt  of  Washington.   June  12, 

1915.) 

En  Bane.  On  rehearing.  Former  opinion 
(145  Pac.  990)  affirmed,  and  Jn^ment  below 
reversed,  with  directions  to  4t'P"<*w. 

Graves,  Klzer  &  Graves,  of  Spokane,  for 
relators.  M.  Stephens.  H.  S.  Stoolflre, 
and  Burcham  ft  Blair,  all  ot  E^okan^  tor  to- 
Bpondents. 

PER  CURIAM.  Uprai  a  rehearins  en 
banc,  a  majority  of  the  court  adhere  to  the 
opinion  heretofore  flted  herein,  as  retorted  In 
145  Pac.  009. 

For  the  reasons  there  stated,  tba  judgm^t 
Is  reversed,  with  directions  to  'ttipnia^ 

CROW,  J.,  dissents. 


ADAMS  T.  HAZELRIGG.    (No.  12705.) 

(Supreme  Court  of  Washington.   June  15, 
1916.) 

Appeal  and  Bbbob  ^bIOU—Rsthw— Find- 
in  qs. 

A  finding  by  ^e  trial  court  on  confllctinc 
evidence  will  not  be  dtiturbed  where  not  clear- 

ly  wrong. 

[Kd.  Note,— For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3083-3980;  Dec.  I)ig.  «=» 
1011.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  John  D.  HnmiAtrlefl^ 

Judge. 

Action  by  Ludnda  Adams  against  Adeline 
Hazelrlgg.  From  a  Judgment  tox  plaintifl, 
defendant  appeals.  Affirmed. 

Longfellow  &  Fltspatrlck,  ot  Seattle,  for 
appellant  Frank  8.  Grlffitb,  ot  BeatOOk  Cor 
respimdent. 

PGR  CURIAM.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  received  by  the 
respondent  In  an  assault  and  battery  madtt 
upon  her  by  the  appellant. 

The  principal  question  upon  this  appeal  is: 
Which  was  the  aggressor  In  the  affrayT 
There  is  hopeless  conflict  In  the  evidence  up- 
on this  question.  The  trial  court  found  that 
the  defendant  was  the  aggressor.  We  have 
read  the  entire  record  with  care,  and  are  not 
convinced  that  the  trial  court  was  wr(mg  in 
this  conclusion. 

The  Judgment  Is  th^refbre  affirmed. 
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OOOE  et  mi.  t.  WASHINGTON-OBBGON 
OOBPOUATION  €t  ftL  (No.  1220a) 

(Supreme  Ooart  of  Washlniton.   Jane  16, 

On  motion  to  recall  remittitur  to  correct 
the  same.  Remittitur  corrected. 
Fot  former  opinion,  see  146  Fac  ISO. 

PER  CURIABl  In  tblfl  cause  an  <qAnlon 
was  filed  on  February  8»  1916,  and  reported 
In  146  Fac  156.  The  remlttltnr  was  sent 
down  on  Ifoieb  12,  V^IS.  Thereafter,  on 
29, 1915,  respondents  filed  In  tbls  court 
a  motion  to  recall  the  remittitur  for  the  pur- 
pose of  correcting  the  same  In  accordance 
with  the  opinion.  Uie  appellants  filed  an 
uawet,  conceding  that  the  remittitur  la  er^ 
EoneooB,  and  should  be  corrected.  The  re- 
ndttltur  sent  down  gave  Judgment  against 
the  appellants  Washington-Oregon  Oorpora- 
UoD  and  Globe  Indemnity  Company,  Its  eon- 
tj,  in  favor  of  the  respondents,  for  the  total 
mm  of  fl,527.14,  with  interest  from  April  4, 
1913,  and  "that  the  plaintiffs  recover  the  far- 
tber  sum  ot  91,188.03,  with  Interest  thereon 
from  January  2,  1914,  until  paid."  This  Is 
erroneoas,  and,  diligent  application  having 
been  made  therefor,  must  be  corrected. 

Beipondents  are  entitled  to  Judgment  In 
tbelr  several  amounts  against  defendant  Sny- 
der and  the  limed  diattels,  omitting  the  coal 
bonkers,  all  necessary  wiring,  and  other 
eqolpment,  In  the  total  sum  of  $1,627.14, 
with  Interest  at  the  legal  rate  from  April  4, 

1913,  and  (104.10  allowed  aa  costs,  with  In- 
terest at  the  legal  rate  from  January  2, 

1914.  Bespondents  are  entitled  to  Judgmoit 
against  aiq>eUant8  Washington-Oregon  Oot^ 
poratlw  and  the  Globe  Indemnity  Company, 
its  Borety,  or  either  of  them,  for  the  total 
nm  ot  fl,188.03  principal,  attorney's  fees, 
and  costs  of  lien,  together  with  costs  of  ac- 
tion, with  interest  thereon  at  the  legal  rate 
from  April  4,  1013,  as  pert  of  the  aforesaid 
Judgment  for  91,527.14. 

The  remittitur  will  be  corrected  accord- 


WZ8S  V.  BEBD  et  al.    (Na  11736.) 
(Supreme  Court  of  Washington.   June  8,  1916.) 
GlSmSHMEIiT  4»129— FBOTBOnon  OW  OJlB- 
HISHKE'S  LnN—ATrOBNKT'a  LiSN. 

Where  the  (raiblsliee  d^endant  had  an  at- 
torney's lien  on  the  note  which  had  occasioned 
his  beinc  earnished,  an  order  that  such  note  be 
delivered  by  him  to  the  sheriff  to  be  delivered 
by  the  sheriff  to  the  plaintiff  "sutgect  to  the 
clsim  ot  $30,  payable  to  the  said  garnishee 
defendant  upon  said  note  being  paid,"  was  im- 
proper, ss  susceptible  of  the  consbuction  of 
patting  the  ffamishee  defendant  to  an  independ- 
ent rmcdy  to  wiforce  his  lien,  and  the  hnzard 
of  the  financial  responsibility  of  the  plaintiff. 
A  proper  order  was  that  the  Kamishee  should 
tore  uie  note  over  to  the  sherLS  upon  payment 
of  130  by  the  plaintiff,  since  by  statute  the 
coort  could  infringe  no  Interest  of  the  gar- 
niriiee  in  the  note. 

[Bi.  Kote.— Por  other  cases,  see  Garnish- 
ant,  Cent  DIk.  I  264;*,  Dec.  Dig.  ^129.] 


On  petitkm  tnr  modlflcathm  ot  <«der  of 
the  court 

PBR  CCRIAU..  As  Bald  In  our  former 
opinion  <79.Wa8b.  134,  130  Pac.  763),  the  de- 
livery of  the  note  mentioned  therein  to  re- 
spondent was  subject  to  the  payment  of  (30 
to  the  garnishee  appellant,  who  is  an  attor^ 
ney  at  law,  and  who  had  rendered  services 
for  tiie  principal  defendant.  He  had  posses- 
ion of  the  note  and  asserts  a  lien  theraon. 
The  trial  Judge  ordered  that  the  garnishee 
defendant  dettver  tbe  note  to  the  sheriff, 
and  that  it  be  delivered  "l^  the  sheriff  to  the 
said  Josephine  Beed,  subject  to  the  claim  of 
thirty  (130.00)  dollars,  payable  to  the  said 
garnishee  defendant  upon  said  note  being 
paid."  Appellant  has  filed  a  petition  assert- 
ing that  BuCb  order  is  destructive  ot  his  Uw 
that  in  Uen  thereof  he  Is  put  to  an  inde- 
pendent r^edy  and  the  hazard  of  Qie  flnan- 
dal  responslbiU^  of  ttie  Judgment  creditor. 
While  It  Is  likely  that  the  trial  Judge  did  not 
BO  intend,  the  order  Is  ansc^ible  to  the 
constmction  put  iqhhi  it  by  connseL  Appel- 
lant, the  garnishee  defendant,  appealed  to 
this  court,  setting  up  many  assignments  of 
error,  most  of  them  going  to  the  merit  of 
the  case,  and  to  sustain  the  title  of  Urs. 
Ully  If.  Bfartln,  who  claimed  to  be  the  own- 
er of  the  note.  He  did  not  set  up  any  claim 
of  lien  In  his  pleadings,  nor  did  the  court 
make  a  spedflc  finding  that  he  had  a  lien, 
although  that  Is  the  effect  (tf  his  finding  and 
Judgment 

The  power  of  the  court  is  measured  by  the 
statute,  and  under  a  strict  Interpratetion,  If 
aiq>ellant  had  an  Interest  payable  oqt  of  the 
note,  the  court  was  powerless  to  order  It 
turned  over  to  the  sheriff  and  by  htm  to  be 
turned  over  to  the  Judgment  creditor. 

The  order  of  the  court  will  be  modUed  to 
this  extent:  That  appelant  riiall  turn  the 
note  over  to  the  sheriff  upon  payment  of 
$30  by  the  Judgment  creditor,  Miss  Josephine 
Reed.  The  merit  of  the  case  having  been 
sustained  respondent,  ehe  will  recover  her 
coats. 


SAYAQB  V.  ASH  et  at.   (No.  119870 

(Supreme  Court  of  Washington.    June  12, 
19MW 

1.  Taxation  ^»805— Binncpnon  vboh  Tax 

Sam— LnciTATioNB. 

Where  an  action  to  set  aside  a  tax  deed 
for  fraud  end  to  recover  the  land  is  not  com- 
menced until  five  years  after  the  issuance  of  a 
deed,  the  action  Is  barred  under  Rem.  ^  Bal. 
Code,  8  162,  providing  that  anch  action  must  be 
brought  within  three  years  after  the  issuance  of 
the  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  SS  1693-1597;  Dec  Dig.  ®=»S05.] 

2.  Taxation  ®=>805— Tax  Sale— Liuitatioh 
— Statutes. 

Rem.  &  Bal.  Code.  |  162,  provides  that  ac- 
tions to  set  aside  a  tax  deed  must  be  brought 
within  three  years  from  the  date  thereof.  Hem. 
&  Bal.  Code,  S  1^9,  subd.  4.  provides  for  relief 
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when  fraud  enters  in  tbe  transaction,  at  any 
time  within  three  years  after  the  oiwwveEy 
thereof.  Held,  that  Bection  162  superwdes  sec- 
tion  159,  in  so  far  as  a  conflict  exists. 
[Kd.  Note. — For  other  cases,  see  Taxation, 
*     Cent.  Dig.  §S  1598-1697;   Dec.  Dig.  «=»805.j 

8.  Taxation  <s=^809— Tax  Baib— Goiik.aiht 

— SUrSlCIENCT, 

In  an  action  to  set  aride  a  tax  foreclMare 
sale,  an  all^ation  that  one  of  the  defendants, 

ajB  officer  of  a  corporation  purcharin^  at  tax 
sale,  sustained  conndential  relations  with  com- 
plainant's mother,  and  that  he  pronuBed  her 
to  bid  in  the  property  for  complainant,  and 
afterwards  falsely  represented  tiiBX  he  had  done 
80,  is  insufficient  to  show  a  cause  of  action 
against  such  defendant,  either  in  damages  or 
for  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S§  1385,  1600-1601;  Dec.  Dig.  ^ 
809.] 

D^artm^it  2.  Appeal  from  Superior 
Court.  W^Ila  Walla  Connty ;  Gbester  F.  HUl- 

er.  Judge. 

Action  by  Benjamin  H.  Savage  against 
Samuel  A.  Ash  and  otbers,  to  set  aside  a  t«ix 
deed.  From  a  judgment  for  d^endants, 
plalnttfl  appeala  Affirmed. 

Jobn  F.  Watson  and  Thomas  H.  Brents, 
both  of  Walla  Walla,  for  appellant.  T.  P.  & 
O.  C.  Goee  and  Pedlgo  &  Smith,  an  of  Walla 
Walla,  for  respondents. 

FUliLERTON,  J.  The  E^niellant,  Benja- 
min A.  Savage,  In  the  year  1893,  on  thedeath 
of  Ilia  father,  became  seised  In  fee  as  a  ten- 
ant in  common  witti  his  mother  of  certain 
real  property  situated  in  Walla  Walla  conn- 
ty. Subsequently  the  taxes  on  the  land  were 
suffered  to  become  delinquent,  and  on  No- 
vember 18, 1907,  the  count?  treasurer  of  Wal- 
la Walla  county  issued  to  one  Ash  a  certifi- 
cate of  delinquency  against  the  lands  for  the 
unpaid  and  delinquent  taxes  levied  and  as- 
sessed therecm  for  the  fiscal  year  of  1902; 
Ash  paying  at  the  time  of  receiving  the  cer- 
tificate all  of  unpaid  and  delinquent  taxes, 
with  penalties  and  interest  then  accrued 
against  the  property.  On  December  11,  1907, 
Ash  commenced  an  action  to  foreclose  tbe 
certificate  of  delinquency,  obtaining  a  decree 
of  foreclosure  and  order  of  aale  of  tbe  prem- 
ises on  March  80,  1908.  The  premises  were 
sold  under  the  decree  on  April  11,  1908,  to 
thie  Watertown  Company,  and  a  treasurer's 
deed  of  the  premises  was  Issued  to  the  pur- 
chaser on  the  same  day.  Subsequently  the 
Watertown  Company  conveyed  the  land  to 
one  Barker,  who  In  turn  conveyed  it  to  the 
Attalia  Land  Company,  which  company  now 
holds  such  title  to  the  property  as  was  de- 
rived by  the  sale  under  the  tax  foreclosure 
proceedings.  The  service  of  summons  In  the 
foreclosure  proceeding  was  made  by  publica- 
tion, and  was  based  upon  an  affidavit  of  tbe 
attorney  for  Ash,  which  (omitting  the  formal 
parts)  reads  as  follows: 

"Jobn  H.  McDonald,  being  first  duly  sworn  on 
oath,  Aays:  That  I  am  one  of  the  attorneys  for 
the  plaintiff  in  the  above-entitled  action  and 


make  this  verification  for  and  on  behalf  of  said 
plaintiff;  that  I  believe  the  above-named  de- 
fendant, Benjamin  Savage,  is  not  a  resident  of 
the  state  of  Washington,  and  cannot  be  found 
therein ;  that  tbe  post  office  address  of  the  said 
defendant  is  to  me  unknown ;  that  the  subject 
of  this  action  is  real  property  in  the  state  of 
Washington,  and  the  defendant  has  or  claims 
an  interest  therein ;  that  this  action  is  brought 
to  foreclose  a  delinquent  tax  certificate  on  real 
property  in  the  state  of  Washington." 

At  the  time  tbe  appellant  became  seised  of 
his  interest  In  tbe  land  on  the  death  of  his 
father  be  was  a  minor  of  about  the  age  of 
four  years,  and  was  a  minor  at  the  time  the 
foreclosure  proceedings  were  commenced,  and 
continued  so  to  be  until  March  20,  1908,  some 
10  days  prior  to  the  entry  of  tbe  decree  of 
foreclosure.  The  present  action  was  Institut- 
ed on  March  18,  1913,  to  set  aside  and  can- 
cel the  treasurer's  deed  and  to  recover  the 
land  from  the  present  holder.  As  grounds 
for  recovery  the  appellant,  after  alluring  the 
facts  hereinbefore  recited,  further  alleged 
that  at  the  time  of  the  commencement  of  the 
foreclosure  proceedings,  and  up  to  the  time 
be  reached  the  age  of  majority,  he  was  "ab- 
sent from  this  state,  living  at  Orlnnell  in 
the  state  of  Iowa,  which  place  was  his  post 
office  address,  as  was  well  known  to  the  de- 
fendant Ash  at  all  times,  and  had  no  notice 
or  knowledge  of  the"  pendency  of  the  fore- 
closure proceedings,  further  alleging  that  Ash 
was  guilty  of  fraud  In  procuring  the  service 
of  the  summons.  In  that  he  concealed  his 
knowledge  of  the  post  office  address  of  tbe 
appellant,  and  procured  his  attorney  to  make 
affidavit  that  the  appellant's  post  office  ad- 
dress was  unknown.  In  order  that  he  might 
avoid  giving  the  appellant  actual  notice  of 
tbe  pendency  of  the  proceedings,  and  that 
appellant  did  not  discover  the  fraud  until 
shortly  before  commencing  hla  action.  To 
the  complaint  tbe  respondents  interposed  a 
demurrer  based  on  tbe  grounds  that  It  did 
not  state  facts  sufficient  to  c<Bistltute  a  cause 
of  action,  and  was  not  commenced  within  tbe 
time  limited  by  law.  The  demurrer  was  sus- 
tained by  the  trial  court  This  appeal  la 
taken  from  a  Judgment  of  dismissal,  with 
costs,  entered  after  the  appellant  had  elected 
to  stand  on  his  complaint 

[1  ]  From  the  dates  given  it  will  be  observ- 
ed that  the  action  was  not  commenced  until 
neatly  five  years  after  the  Issuance  of  the 
treasurer's  deed,  and  it  was  the  opinion  of 
the  trial  court  that  the  action  was  barred  by 
section  162  of  the  Code  (BeuL  ft  BaU  which 
provides  that: 

"Actions  to  set  aside  or  cancel  tbe  deed  of  any 
county  treasurer  issued  after  and  upon  tbe  sale 
of  land  for  •  •  •  taxes,  or  for  the  recovery 
of  land  sold  for  delinquent  taxes,  must  be 
brought  within  three  years  from  and  after  the 
date  of  the  issuance  of  such  treasurer's  deed." 

It  is  tbe  appellant's  contention  that  the  ac- 
tion is  one  for  relief  on  the  ground  of  fraud, 
and  can  be  maintained.  In  virtue  of  the 
fourth  subdivision  of  section  108  ot  the  Code 
(Id.),  at  any  time  within  three  years  after 
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tbe  discovery  by  tbe  aegrleved  party  of  the 
facts  craistltotlng  tbe  fraud. 

In  Ftemlnc  t.  Steams,  66  Wash.  665,  120 
Pac  622,  we  h^d  that  an  action  to  set  aside 
and  cancel  a  tax  deed,  and  to  recover  real 
property  sold  for  delinquent  taxes,  mast  be 
brou^t  within  three  years  after  the  Issuance 
ist  the  treasurer's  deed,  regardless  of  tbe 
ground  upon  which  the  attack  on  the  sale  Is 
made,  holding  In  substance  that  the  statute 
relied  upon  by  the  appellant  was  superseded 
by  tbe  later  statute  with  regard  to  its  effect 
DpoQ  actions  of  this  character.  Tbe  appel- 
lant attacks  the  case  on  two  enHUds:  First, 
that  tlie  particular  boldins  was  not  «eoes- 
sary  to  a  decision  of  the  case ;  and,  second, 
that  the  holding  Is  wrong  in  principle.  But 
with  neither  of  these  contentions  are  we  able 
to  agree.  It  may  be  that  tbe  case  could  have 
been  rested  on  tbe  first  groond  suggeeted  in 
tba  opinion,  namely,  that  tbe  fraud  alleged 
wu  not  proTen,  bat  boUi  questkHn  were 
clearly  In  tbe  case,  and  idmply  because  tbe 
conit  decided  both  does  not  •neceasarUy  mean 
that  tbe  one  or  tbe  otber  Is  dU^am. 

[21  On  the  second  brandi  ot  tbe  objection, 
it  will  not  be  disputed  that  tbe  Legislature 
has  power  to  Umlt  tbe  time  wltbln  whlcb 
acUms  may  be  commenced  where  fraud  en- 
ters into  the  transaction,  and  this  regardless 
of  tbe  question  whether  the  fraud  Is  discov- 
ered or  discoverable  within  the  statutory  i>e- 
riod.  Tbe  qnestLon  ia  never  one  of  power, 
but  always  one  of  intent,  and  here  tbe  quee- 
tlm  Is,  Did  tbe  Legislature  Intend  tbe  statute 
under  cODsideratlon  to  bar  all  actions  brought 
tat  the  pnrposes  mentioned  unless  brought 
within  three  years.  On  Its  face  it  so  Indi- 
catea  It  contains  no  exceptions  whatsoever. 
It  was  enacted  long  after  the  enactment  of 
the  section  on  which  the  appellant  relies  and, 
!a  so  far  as  a  conflict  exists  between  the  two, 
must  be  read  as  superseding  that  section.  It 
is  In  aid  of  the  taxing  power.  Speedy  and 
prompt  payment  of  taxes  are  necessary  to 
an  ecimomlcal  admlnlstratlim  of  the  state's 
affairs,  and  to  secure  this  tbe  law  provides 
that  If  the  owner  will  not  pay  the  taxes  levied 
iipoD  his  property,  another  may  pay  them  for 
him  and  have  a  lien  on  the  pri^rty.  for  the 
amount  paid,  which  he  can  enforce  as  otber 
are  enforced.  But  tax  titles  seemingly, 
espedany  In  the  earlier  periods  of  our  his- 
tory, did  not  meet  with  favor  from  tbe 
courts ;  Indeed,  with  such  little  regard  were 
such  titles  held  that  the  phrase  "worthless 
as  a  tax  title"  was  proverbial,  and  no  one 
bat  those  of  a  speculative  turn  would  deal 
Mth  property  under  such  titles,  and  those 
only  in  cases  where  tbe  chances  of  gain  were 
large  and  the  amonnt  risked  proportionately 
small  The  purpose  of  the  statutes  like  the 
present  is  to  make  sndi  titles  desirable  as 
Investments  by  making  tbem  more  secure,  and 
wt  think  the  manifest  purpose  of  the  present 
statute  was  to  fix  a  time  beyond  which  a  tax 


foreclosure  proceeding  cannot  be  questioned 

for  any  cause  whatsoever. 

[3]  The  complaint  contained  an  allegation 
to  the  effect  that  one  of  the  defendants  was 
president  of  tbe  corporaticm  which  purchased 
the  property  at  the  tax  foreclosure  sale,  was 
the  brother  of  his  mother,  and  sustained  con- 
fidential relations  with  her  and  the  appel- 
lant, having  In  charge,  In  a  large  measure, 
her  business  Interrats,  and  that  be  promised 
the  appellant's  mother  prior  to  the  sale  that 
be  would  bid  in  the  property  for  her  and  the 
appellant,  and  afterwards  represented  that 
he  bad  done  so  and  yf&B  holding  the  legal 
title  in  trust  for  tbem.  It  is  claimed  that 
this  allegation  states  a  cause  of  action  for 
an  accounting  against  the  particular  defend- 
ant, and  that  tbe  court  erred  In  sustaining 
the  demurrer  for  that  reason.  But  conced- 
ing the  rule  to  be  that  tbe  demurrer  is  not  to 
be  sustained  if  the  facts  stated  entitled  the 
pleader  to  some  relief,  although  not  the  relief 
demanded  in  the  prayer  of  the  complaint,  we 
cannot  think  this  allegation  suffldent  to 
bring  the  appellant  within  tbe  rule.  There 
was  a  general  demurrer  interposed  to  tbe 
complaint,  and  we  think  this  allegation  too 
meager  to  state  a  cause  of  action  ^tber  in 
damages  or  for  accounting  as  a^inst  socb  a 
demurrer. 

Tbe  Jndgmrat  Is  afllrmed. 

MORRIS,  a  X,  and  OBOW  and  PABKBB, 
JJ.,  concur. 


STATE  ex  rel.  PROSECUTING  ATTORNEY 
OP  SPOKANE  COUNTY  v.  UNION  SAV- 
INGS BANE  OF  SPOEANB.   (No.  12S17.) 

(Suprema  Court  of  Washington.   June  12, 
1915.) 

Mandauus  «=3l87— Review— Dboisions  AP- 
PBALABia— "Final  Judgment." 

A  citizen  and  a  taxpayer  who  desired  to 
compel  the  prosecuting  attorney  to  institate 
proceedings  to  inquire  by  what  authority  a  cor> 
poration  waa  exercising  the  fuDCtiona  of  a  bank 
entitled  the  action  as  if  it  were  instituted  by 
the  attorney  against  the  bank.  On  bis  applica- 
tion the  attorney  was  directed  to  commence 
proceedings.  Held  that,  regardUeas  of  the  ti- 
tle, the  action  was  really  one  In  mandamus; 
hence  tibe  order  reqnWng  action  by  the  attorney 
was  a  final  judgment  appealable  under  the  ex- 
press provisionB  of  Rem.  &  Bal.  Code,  8  1033. 

[Ed,  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §S  427-437;  Dea  Dig.  «=>187. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Judgment] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Oounty;  Henry  L.  Kennan, 

Judge. 

Proceeding  by  tbe  State,  on  tbe  relation 
of  the  Prosecuting  Attorney  of  Spokane  Oonn- 
ty,  against  the  Union  Savings  Bank  of  Spo- 
kane, a  corporation.  H.  S.  Gilbert  petitioned 
for  an  order  requiring  the  Prosecuting  Attor- 
ney to  institute  such  proceedings,  and  from 
an  order  requiring  institution,  the  Prose- 
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cuttng  Attorney  appeals.  On  motion  to  dis- 
miss,  Motion  denied. 

Danson,  Williams  ft  Danson,  <sl  Spokane, 
Clyde  H.  Belknap,  and  Gea  D.  Lantx,  of 
Spokane,  for  appellant  Hamblen  &  Gilbert 
and  Smith  ft  Uock,  all  of  Spokane,  for  re- 
spondent 

POLLERTON,  J.  W.  S.  GUbert,  a  citizen 
and  taxpayer  of  the  county  of  Spokane,  filed 
a  petition  In  the  saperlor  court  of  that  coun- 
ty praying  for  an  order  against  the  prose- 
cntlng  attorney  of  Spokane  county  directing 
that  officer  to  Institute  In  his  official  capacity 
the  necessary  proceedings  to  Ingnlre  by  what 
authority  the  Union  Sarlngs  Bank,  a  corpora- 
tion organized  under  the  laws  of  this  state, 
was  exercising,  or  was  about  to  exercise,  the 
functions  of  a  banking  coi'poratlon.  On  the 
flllug  of  the  petition  the  court  made  an  order 
reqntring  the  prosecuting  attorney  to  appear 
before  it  on  a  day  named,  and  show  cause, 
if  any  he  had.  why  he  should  not  Institute 
the  proceeding:!  prayed  for  In  the  petition, 
directing  at  the  same  time  that  a  copy  of  the 
order,  together  with  a  copy  of  the  petition, 
be  forthwith  served  upon  the  prosecuting  at- 
torney. On  the  day  named  In  the  order  Ihe 
prosecuting  attorney  appeared  and  made  an- 
swer to  the  petition,  setting  out  the  reasons 
why  be  had  refused  to  Institute  the  proceed- 
fngs  reaucBted.  The  conrt,  after  a  hearing 
had  therecm,  adjudged  the  answer  Insufficient, 
and  entered  an  order  directing  the  prose- 
cuting attorney  to  institute  proceedings  In 
the  nature  of  quo  warranto  against  the  cor- 
poration substantially  as  prayed  for  in  the 
petition.  From  this  order  the  proaecutli^  at- 
torney appealed. 

This  Is  a  motion  to  dismiss  the  appeoL  It 
is  contended  that  the  order  la  not  final ;  that 
it  is  but  a  step  In  the  proceeding  of  quo 
warranto  Instituted  to  inquire  into  the  con- 
duct of  the  corporation  named.  But,  while 
the  applicant  has  entitled  his  proceeding  as 
If  It  were  a  proceeding  instituted  by  the  pros- 
ecuting attorney  against  the  Union  Savings 
Bonk,  it  Is  plain  that  It  la  not  snch  a  pro- 
ceeding. The  only  person  authorized  to  in- 
stitute such  a  proceeding  is  the  prosecuting 
attorney,  and  that  officer  not  only  has  not  In- 
stituted such  a  proceeding,  hut  has  refused, 
and  Is  now  refusing  to  institute  It  This  pro- 
ceeding Is  therefore  In  no  sense  a  proceeding 
against  the  bank.  On  the  contrary,  it  is  a 
proceeding  instituted  by  a  person  represent- 
ing the  interest  of  the  public  to  compel  the 
prosecutiug  attorney  to  perform  a  service 
such  person  conceives  it  to  be  the  duty  of 
the  prosecuting  attorney  to  perform.  It  Is  a 
contest  between  the  applicant  and  the  pros- 
ecuting attorney,  in  which  the  applicant  Is 
.  the  relator  and  the  prosecuting  attorney  the 
defendant,  and  was  terminated  finally  by  the 
tmlor  of  the  court  directing  that  quo  war- 


ranto proceedings  be  Instituted.  In  substance 
and  effect,  the  proceeding  is  one  to  compel 
the  performance  of  an  act  which  It  Is  alleged 
the  law  especially  enjoins  upon  the  pros- 
ecuting attorney  as  a  duty  resulting  from  his 
(^ce;  in  other  words,  it  is  a  proceeding  in 
mandamus.  Being  a  proceeding  In  manda- 
mus and  being  concluded  by  the  final  OTder 
entered  therein,  It  Is  appealable  by  the  ex- 
press provision  of  section  X033  of  the  Code 
(Rem.  &  Bal.). 
The  motion  to  dismiss  is  denied. 

MORRIS,  a  3^  and  MAIN,  BLLIS,  and 
PABKOB,  JJ^  otmcor. 


WILLSON  V.  WILLSON.    <Na  12105.) 

(Supreme  Court  of  Washington.    June  12, 

1916.) 

1.  Affbal  and  Bbbob  ^1236— Bonb  2ir  Di- 
voBCE  Suit— JuDGiani  AaAiiiar  Subbties 

OH  APPSAI.. 

Under  Rem.  ft  Bal.  Code,  |  17S9,  providing 
ttiat  upon  the  aCBrmauce  of  a  judgment  for  mon- 
ey the  Supreme  Court  shall  render  judgment 
against  both  the  appellant  and  his  sureties  for 
the  amount  of  the  judgment  appealed  from,  or 
for  the  amount  recoverable  according  to  the  con- 
dition of  the  bond,  where  auch  amount  can  be 
ascertained  without  an  Issue  and  trial,  a  re- 
BIK>ndait  in  an  appeal  horn  a  decree  Ot  divorce 
is  entitled  to  judgment  against  the  sureties  for 
the  amount  of  the  attorney's  fee  and  the  amount 
of  alimony  awarded  against  appellant 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  4778-4784;  Dee.  ^  «=> 
1236.1 

2.  Appeal  aito  Brbos  ^s»12S9— Bond  in  Dt- 

TOBOB  SmiN-JtTDOlCSirT  AOAINST  StrBBTIKS. 
Upon  affirmance  ot  a  decree  of  dirorce,  it 
is  not  essential  to  Include  a  judgment  against 
the  sureties  on  the  appeal  bond  in  the  opinion ; 
it  bdng  sufficient  to  Include  it  in  the  remittitur, 
since  tine  warrant  for  such  judgment  is  found  in 
the  terms  of  the  statute. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig,  gS  4778-4784 ;  Dec.  Dig. 
1236.] 

S.  Appeai.  ahd  Bbbob  «=3l23e— Bond— Jttdo- 
mbnt  aoaxhsr  sobbtixb  —  gobbecnok 
Rbmittitus. 

Where  application  is  made  with  due  dili- 
gence although  the  time  for  rehearing  has  ex- 
pired, the  remittitur  from  the  Supreme  Court  on 
affirmance  of  a  judgment  of  divorce  may  be  re- 
called and  corrected  so  as  to  include  a  judgment 
against  the  sureties  on  the  appeal  honA. 

[Ed.  Note. — For  other  caiies.  see  Appeal  and 
Error.  Cent  Dig.  H  4778-4784 ;  Dec.  Dig. 
1236.J 

Department  2.  Appeal  from  Superior  Court, 
King  County ;  John  B.  HnmphileB,  Jadge. 

Action  by  E^orence  Murphy  Wills(»i  against 
Herbert  B.  Wlllson.  Judgment  for  complain- 
ant was  affirmed  <146  Pac.  616)  and  motion 
made  to*  correct  the  remittitur  to  include  a, 
Judgment  against  the  sureties  on  the  appeal 
bond.  Motion  granted. 

Bates,  Peer  ft  Peterson,  of  Tacoma,  for  ap- 
pellant. Miller  ft  Lysons,  of  Seattle,  for  re- 
spondent. 
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ELLIS,  3.  Thla  cose  Is  here  upon  a  mo- 
tion of  the  respondent  to  correct  the  ranlttl- 
tur  BO  as  to  include  therein-  a  Judgment 
agalnrt  the  snretleB  on  the  appeal  and  super- 
sedeas bond  for  tlie  amount  of  the  mtmey 
Judgment  roidered  agaln«t  tin  appellant 

On  the  appeal  we  affirmed  the  decree  of 
diTorce  in  ftiror  of  the  respondent,  affirmed 
the  judgment  for  $1,000  attom^'a  fee  and 
tlw  award  of  the  custody  of  the  child  to  the 
ic^cndoit,  and  directed  a  modification  of  the 
decree  In  so  far  as  it  awarded  we-half  of  the 
appellant's  property  to  the  respondent  by  aub- 
stitntlng  therefor  a  money  Judgment;  the 
opinion  closing  as  follows: 

"^t  are  of  the  opinion  that  the  decree  shoold 
be  modified  bo  as  to  gi^e  to  tbe  respondent  a 
jodfinent  against  the  appellant  for  $10,000,  pay- 
able f2>)00  in  three  months  from  tbe  entry  of 
the  decree,  $3,000  hi  six  montbe  after  tbe  first 
piTmoit,  and  96,000  In  six  months  after  the 
second  payment,  none  of  these  snms  to  bear 
interest  until  after  maturity ;  that  tbere  shouid 
also  be  awarded  to  tbe  respondent  the  sam  of 
$25  a  month  for  tbe  maintenance  of  tbe  child 
during  its  minority,  payable  into  tbe  registry 
of  the  coort  on  the  15th  of  each  and  every 
month  from  and  after  tbe  entry  of  tbe  decree ; 
that  there  be  allowed  to  respondent's  attorneys 
the  sum  of  £1,000  as  an  attorney's  fee,  wbi<ui, 
imder  tbe  circumstances  of  this  case,  we  find 
reascmable,  which  sum  shall  be  paid  by  tbe  ap- 
pellaat  within  three  months  after  the  entry  of 
the  decree,  without  interest;  that  all  of  tbese 
chsTges,  save  tbe  monthly  payments  for  the 
child's  support,  be  deetored  a  lien  on  all  of  the 
MDck  and  aaseU  of  tbe  corporatioD,  subject  to 
any  existing  incumbrances  tbereon,  and  subject 
to  the  pledge  of  tbe  400  shares  of  stock  in  favor 
of  Boone.  The  decree  abould  also  provide  that 
appellant  be  permitted  to  viait  the  cbild  at  some 
■oitaUe  place,  other  tlian  tbe  residence  of  any 
of  reqwndent's  relatives,  twice  each  mmtb. 
The  respondent  may  recover  ber  costs.  Tbe 
caoM  is  remanded,  with  direction  that  tbe  de- 
cree be  modified  to  conform  to  this  opinion." 
WlUson  V.  Willson.  146  Pac.  61S. 

Tbe  bond  is  conditioned  as  follows: 
"Now  therefore,  if  tbe  said  Herbert  B.  Will- 
■on,  appellant  aa  aforesaid,  will  pay  all  costs 
and  damages  that  may  be  awarded  against  him 
on  laid  appeal,  or  on  the  dlsmiaaal  thereof,  not 
exceeding  the  sum  of  two  hundred  ($200.00) 
dollars,  and  will  satisfy  and  perform  the  judg- 
ment and  decree  appealed  from.  \n  case  it  should 
be  affirmed,  and  any  judgment  or  order  which 
tbe  Bupr^e  Court  may  render  or  malte,  or 
order  to  be  rendered  or  made  by  tbe  above  enti- 
tled court,  then  this  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force,  virtne,  and 

This  bond  follows  the  statutory  reQulre- 
loents  contained  In  Hem.  &  Bal.  Code,  fi  1722. 

As  to  the  power  of  the  court  in  the  premis- 
es, the  statute  (Rem.  ft  BaL  Code,  $  1739) 
provides; 

"Upon  the  affirmance  of  a  judgment  or  (on) 
appeal  for  the  payment  of  money,  tbe  Suprone 
Coiirt  shall  render  Judgment  against  both  tbe 
awdlaat  and  bis  sureties  in  the  appeal  bond  for 
ne  anKmnt  of  the  judgment  appealed  from  (in 
case  tbe  bond  was  conditioned  so  as  to  support 
nch  jadgment)  and  for  tbe  damages  and  costs 
awardtd  on  tbe  appeal ;  and  in  any  other  case 
of  a^noBDce  the  Supreme  Court  shall  likewise 
rntder  judgment  against  both  the  appellant  and 
Ua  anrcties  in  tbe  appeal  bond  for  the  amount 
KGorerable  according  to  the  condition  of  tbe 
Iwd,  iacaae  such  amount  can  be  ascertained  by 
court  without  an  issue  and  triaL" 


[f]  nie  Judgment  In  this  case  on  appeal  was 
In  effect  an  affirmance.  It  affirmed  the  decree 
of  divorce  and  as  ancillary  thereto  awarded  a 
money  judgmoit  in  lien  of  specific  property. 
Under  the  statute  It  Is  clear  that  the  re^rand- 
ent  is  untitled  to  Judgment  against  the  sora- 
ties  for  the  determinate  amounts  of  the  at- 
torney's fOe  and  the  $10,0(X)  awarded  against 
the  appellant,  ^orceable  against  the  sureties 
in  case  these  sums  be  not  paid  by  the  appel- 
lant when  due.  Oust  v.  Gust,  78  Wash.  414, 
139  Pac  228. 

m  The  matter  of  this  bond  was  not  called 
to  our  attention  in  the  original  briefs  nor  by 
petition  for  rehearing  or  for  modification  of 
the  opinion.  The  fact  that  the  respondent 
was  entitled  to  Judgment  against  the  sureties 
upon  the  bond  was  overlooked.  This,  how- 
ever, is  ImmaterlaL  While  It  would  have 
been  aitirely  proper  to  have  Included  in  our 
opinion  a  specific  order  to  enter  judgment 
against  the  sureties  as  was  done  In  the 
case  of  Oust  v.  Oust,  supra,  an  almost  exact 
parallel  to  this  case.  It  Is  not  an  essential 
and  as  a  matter  of  practice  Is  not  often 
done;  the  usual  course  being  to  include  the 
order  In  the  remittitur  as  a  matter  of  course 
where  a  money  Judgment  Is  warranted  by 
tbe  opinion  read  in  the  light  of  tbe  statutei 
In  such  a  case  the  warrant  for  the  Judgment 
fa  found  in  the  mandatory  terms  of  the  stat- 
ute, rather  than  In  any  express  direction  in 
the  opinion. 

[3]  The  fact  that  the  time  for  a  rehearing 
has  expired  does  not  preclude  a  recall  and 
correction  of  tbe  remittitur  where,  as  In  this 
case,  tbe  application,  has  been  made  with  due 
diligence.  In  this  case  tbe  remittitur  went 
down  on  April  7,  1915.  The  motion  here  tm- 
der  consideration  was  filed  on  April  12, 1915. 
Aa  said  In  Tltlow  v.  Cascade  Oatmeal  Co.,  16 
Wash.  676,  676,  48  Pac.  406: 

"The  respondent  now  seeks  by  this  motion  to 
have  the  judgment  modified  to  tbe  extent  that 
judgment  be  entered  against  the  appellant  Bicb- 
arda  and  bis  sureties  for  tbe  full  amount  of  the 
Jttdgmeiit  affirmed.  An  objection  to  this  motion 
is  made  by  the  appelant  to  tbe  effect  that  this 
court  has  lost  jurisdiction  of  the  cause  and  of 
the  judgment  by  reason  of  the  remittitur  having 
been  transmitted  to,  and  filed  in,  tbe  superior 
court.  We  think  this  objection  is  untenable. 
The  appelUte  court  baa  inherent  power  to  cuv 
rect  its  Judgment  during  tbe  terms  in  which  the 
judgment  was  entered.  The  respondent,  under 
our  practice,  has  no  notice  of  what  the  judg- 
ment is  until  it  is  remitted.  The  presumption 
must  be  tbat  tbe  Judgment  is  entered  in  accord- 
ance with  the  opinion  of  tbe  court,  and  it  would 
be  a  hard  and  unjust  rule  to  announce  that, 
if  by  inadvertence  or  mistake  tbe  Jadgment 
^ould  be  entered  not  in  conformity  with  tbe 
opinion,  tbe  respondent  would  have  no  redreaa. 
We  think  that  in  all  jurisdictiona,  under  a  prac- 
tice similar  to  onrs,  the  court  has  power  to  re- 
call tbe  remittitur  and  enforce  tbe  i'ldgment 
according  to  tbe  opinion  rendered  in  the  case." 

See,  also.  Port  Angeles  Pac  B.  Go.  r. 
Cooke.  38  Wash.  181.  80  Pac.  305. 

Even  though  It  were  necessary  to  ln(dude 
such  an  order  In  the  opinion,  we  would  not 
be  powerless  to  correct  its  inadvertent  omls- 
■ko  when  discovered  only  after  the  trans* 
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mlokm  at  ttie  raulttitaT  and  on  prompt  ap* 
pllcaUon  fbr  the  correction.  Peabody  t.  City 
of  EldmondB,  72  WaBh.  004.  181  Pac.  260. 

We  are  satlBBed  tbat  an.  tbe  record  tn  ttate 
case  the  remittttnx  should  be  recalled  and 
corrected  ao  as  to  Inclnda  therein  a  Judg- 
ment against  Uie  aureUea  npon  the  aapee- 
aadsaa  bond  for  the  attorney's  fee  of  $1,000 
and  the  $10,000  awarded  i^alnst  the  opptA- 
lant  payat^  aa  In  tiie  judgment  against  the 
appellant,  and  to  be  enforceable  as  other 
jndgmenta  In  the  event  that  tbe  appellant  &U 
to  pay  file  judgment  at  the  times  apedfled 
thereto.  This  should  not  Include  tbe  prori- 
slon  for  the  $25  a  month  made  for  the  sup- 
port of  the  child,  which  Is  contingent  upon 
the  child's  life,  and  b^ce  indeterminate. 
This  prorlflion  is  snffldenUy  secured  and  en- 
fbrceable  Iqr  the  usual  proceedings  as  for 
contempt. 

Tbe  derk  <rf  this  court  Is  thertf  ore  direct- 
ed to  recall  the  r^ttltor  and  conect  the 
same  aa  herein  directed. 

HORBIS,  O.  J.,  and  BIAIM,  FULLBBTON, 
and  PABEEB,  JJ.,  concur. 


STATU  T.  WALTER  BOWBN  ft  CO.,  Ina 

(No.  12535.) 

(Supreme  Oonrt  ot  Washington.    Joofl  9, 
1915.) 

1.  OOMgl'lTUTIOMAL  LAW  ^»70~PeOVINCB  OF 
LsaiBIiATU  BE , 

QueBtions  of  the  wisdom,  necesaity.  and 
policy  o£  law  are  solely  for  the  Legislature,  and 
if  the  Legialature  proceeds  regularly,  violating 
no  constitutional  restriction,  gueatiooB  as  to  the 
neceesity  and  policy  of  the  law  are  conclusively 
determined  in  favor  of  the  statute,  if  any  state 
of  facts  could  exist  which  would  justify  it 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  129-182,  137;  Dec  Dig. 
«»70.] 

2.  CoNBTrrniiONAi.  Law  <8=5296~-Due  Pboo- 

CSS-'RBOTTI.ATIOn    OF  FaCTOM — STATUTB&— 

Validitt. 

The  righto  of  liberty  and  property,  guaran- 
teed by  Const  U.  S.  Amend.  14,  and  the  cor- 
responding provisions  In  the  state  Constitution, 
■re  not  designed  to  interfere  with  the  police 

gower  of  the  state  for  the  protection  of  the 
ealtb,  safety,  morals,  and  welfare;  hence  Bern, 
ft  Bal.  Code,  fiS  7024-7036.  known  as  the  Com- 
mission Merchants'  Law,  enacted  _to_  protect 
those  consigning  property  to  commission  mer- 
chants, is  a  valid  exercise  of  the  police  power, 
and  does  not  interfere  with  the  rights  of  libera 
ty  and  property,  which  include  the  prirWege  or 
pursuing  an  ordinary  calling  without  restric- 
tion. 

FEd.  Note.— For  other  cases,  see  Constitution- 
al I^w,  Cent  Dig.  §§  82&-838,  840-846;  Dec. 
Dig.  «=9296.] 

3.  Constitutional  Law  *»48— Statuteb— 
Pbssumption  or  VALiDrrr. 

Every  presumption  is  in  favor  of  the  valid- 
ity of  a  statute,  and,  until  the  contrary  is  shown 
beyond  a  reasonable  doubt,  a  statute  enacted  in 
the  exercise  of  the  police  power  will  not  be 
overturned. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  S  46;  Dec.  Dig.  ^^8.1 


4.  Faotobs  «!=»2— Statutes— VALiDirr. 

The  Commission  Merchants'  I^aw  (Ran.  * 

BaL  Code,  §|  7024-7(^  ia  not  invnUd  because 

requiring  a  small  license  fee  firom  sudi  person; 

the  fee  not  being  oppresalve. 
[Ed.  Note.— For  other  casm,  see  Factors,  Cent 

Dig.  I  2;  Dee.  Dig.  «s*2.1 

6.  PACTOB8  *=»2%  pfew.  Vol.  17  Key-No.  Se- 
ries]—Statutes— VAUDrrr. 

Nor  is  it  invalid  aa  unreaaonable  because 

requiiiiig  the  gtvInK  of  a  surety  bond  for  $3,000 

before  license  can  M  issued. 

6.  CoNSTITtfTIONAL  LAW  «=342— VAiaDTTT  OF 

Statute— Gbouk  08  of  Attack.  ,.  - 
The  defendant  cannot  attack  the  valioito  of 
the  Commission  Merchants'  Law  on  constitu- 
tional grounds  not  applicable  to  their  particu- 
lar situation. 

TEd.  Note.— For  other  case%  see  Constitution- 
al Law.  Gent  Dig.  SS  39,  40;  Dec.  Dig.  «=> 
42.] 

7.  Statutes  «=>64r-VAXiDiTT— Pabtial  Ih- 

Where  the  provisions  of  ti*  GomnuOTon 
Merchants'  Law  (Bern.  &  Bal.  Code.  81 J024- 
7035)  applicable  to  defendants^  were  valid,  the 
Invalidity  of  other  portions  which  widdbe  sep- 
arated from  the  remainder  wlU  not  defeat  the 
entire  act  a*..™*™ 
[Ed.  Note.-For  oth«  ««^"«,.»5fi?V*^ 
Cent  Dig.  Se  68-68.  196;  DecTbig.  «=»6i.] 

Morris,  C.  J.,  and  Chaawlck,  FullerUm,  ana 
Crow,  JJ.,  dissentiiyt. 

En  Banc.  Appeal  from  Superior  Oourt, 
King  County;  B.  B.  Albertaon.  Judge. 

Walter  Bowen  &  Company,  Incorporated, 
was  conTlcted  of  crime,  and  It  appeals.  Af- 
firmed. 

Bogle,  Graves,  Merrltt  &  Bogle,  of  SeatUe. 
for  appellant  John  F.  Murphy  and  H.  B. 
ButlCT,  both  at  Seattle,  for  the  State. 

HOLCOHB,  J.  Appellant  was  prosecuted 
In  the  superior  court  and  convicted  of  a  vio- 
lation of  chapter  139,  Laws  1907  (Bern.  & 
Bal.  Code,  SI  7024-7035).  known  as  the  Com- 
mission Merchanto'  Law,  in  having  carried 
on  the  business  of  commission  merchant 
without  first  having  given  bond  and  procured 
a  license  as  required  by  said  law.  Appellant 
demurred  to  the  information  upon  the 
ground  that  the  act  in  question  la  luTalld. 
unconstitutional,  and  void,  for  the  reasons: 

(1)  That  it  violates  articles  4,  6,  and  7,  and 
section  1  of  article  14,  of  the  amendments  to 
the  Constitntlon  of  the  United  States,  and 
sections  8.  7.  9, 17,  and  21  of  article  1  of  the 
Constitution  of  the  state  ot  Washington;  and 

(2)  that  it  is  an  attempt  to  regulate  Interstate 
commerce.  The  court  overruled  the  demur- 
rer. At  tbe  trial  appellant  admitted  all  the 
allegations  of  fact  contained  In  tbe  Informa- 
tion, and  also  admitted  additional  facts  not 
aUeged,  to  wit,  that  at  the  time  In  question 
appellant's  principal  business  was  to  sell 
farm,  dairy,  orchard,  and  garden  products 
on  commission,  and  tbat  the  person  from 
whom  be  received  the  produce  in  questloi 
was  then  a  resident  at  the  state  of  Washing- 
ton. 
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AK)dlant  a»oedes  tbe  right  of  tbe  Leglsla- 
tare  to  pass  proper  laws  reasonably  tending 
to  regulate  such  occapations  and  businesses 
as  affect  the  health,  safety,  comfort,  or  wel- 
fare of  tbe  public  in  g^eral,  but  insists  that 
the  business  attempted  to  be  regulated  by  the 
law  in  question  is  a  harmless  and  ordinary 
business  or  calling,  and  that  to  Justify  inter- 
ference by  the  state  with  such  occupation 
at  least  two  conditions  must  clearly  appear: 
U)  That  the  interests  of  the  public  generally, 
as  distinguished  from  those  of  a  particular 
class,  require  such  an  Interference;  and  (2) 
that  the  regulation  attempted  is  reasonably 
necessary  for  the  accomplishment  of  the  pur- 
pose, and  not  unduly  oppressive  upon  indi- 
Ttdnals. 

Appellant's  brief,  while  being  very  force- 
ful and  presenting  a  painstaking  review  of 
the  authorities  upon  the  questirais  involved, 
follows  no  set  order  of  presentation,  and  we 
^1  not  attempt  to  follow  any  set  order. 

[1]  Great  reliance  seems  to  be  placed  in 
tbe  holdings  of  this  court  In  tbe  case  of  State 
ex  rel.  Rlt^ey  v.  Smith,  42  Wash.  237,  S4 
Pac.  851,  5  I*  R.  A.  (N.  S.)  674,  114  Am.  St 
Rep.  114,  7  Ann.  Cas.  577,  involving  the 
lumbers'  Ilcrasjug  law,  and  In  re  Aubrey, 
38  Wash.  308,  78  Pac.  900,  104  Am.  St  Eep. 
952,  1  Ann.  Cas.  927,  Involving  the  horse- 
shoers'  licensing  law.  Those  cases  are  very 
Ulnmlnatlng  and  correctly  state  the  princi- 
ples of  law  applying  to  tbe  regulation  of 
btuinesges  and  callings  under  the  police  pow- 
er of  the  state.  The  Blchey  Case,  as  was 
stated  by  the  court,  per  Budkin,  J.,  was 
where  the  law  obviously  attempted  to  place 
tbe  control  of  the  plumldng  business  in  the 
bands  of  a  board  to  be  composed  of  two  mas- 
ter plumbers  and  one  journeyman  plumber, 
Tbo  were  given  power  to  pass  upon  the  Qual- 
iflcatlons  ct  other  persona  firing  to  follow 
that  business,  and  there  was  no  other  end  In 
Tlew.  The  court  there  said: 

"We  are  satisfied  that  the  act  has  no  such 
relation  to  the  public  health  as  will  sustain  it 
u  a  police  or  sanitary  measare,  and  that  its  in- 
terfeteaoa  with  the  liberty  of  the  citizen  brings 
It  in  direct  conflict  with  the  Owstttution  of  the 
United  States." 

T!be  same  was  true  of  the  Horsesboers' 
Law,  passed  nprai  in  the  Aubrey  Case.  Man- 
ifestly there  was  no  relation  between  the  law 
tbere.  in  qoestion  and  the  public  health, 
peace,  safety,  or  general  welfare.  As  a  gen- 
eral proposition,  the  questions  of  the  wis- 
dom, necessity,  and  policy  of  the  law  are  for 
tbe  Legislature  to  determine,  and  if  the  Leg- 
islature proceeds  regularjly,  violating  no  oth- 
er coDStitntlonal  restriction  or  problbltl(Hi, 
the  qoestions  of  fact  as  to  the  wisdom,  neces- 
sity, and  policy  of  the  law  are  conclusively 
■determined  if  a  state  of  facts  could  exist 
which  would  Justify  the  legislation  in  ques- 
tioo.  Unnn  v.  IlUnols,  94  U.  S.  113,  24  L.  Ed. 
TT;  Home  Telepbcme  Co.  v.  Los  Angeles,  211 
U.  S.  266,  29  Sup.  Ct  60,  53  L.  Ed.  176 ;  State 
Wagener,  77  Minn.  483,  80  H  W.  633.  778, 


1184,  46  R.  A.  442,  77  Am..  St  Bep.  681; 
State  V.  Pitney,  79  Wash.  608,  140  Pac.  918; 
Car«tens  v.  De  Sellem,  144  Pac.  934,  Author- 
ities could  be  multiplied  to  the  same  effect, 
but  it  is  needless. 

[2,  3}  We  may  also  give  assent  to  the  main 
prop<^tion  advanced  by  appellant,  that  the 
enjoyment  upon  terms  of  equality  with  all 
others  in  similar  drcumstanoes  of  the  priv- 
ilege of  pursuing  an  ordinary  calling  or  busl-- 
ness  and  of  acquiring,  holding,  and  selling 
pr<^>erty  subject  only  to  Its  civU  liability  for 
debt  or  damages  and  the  right  to  contract 
In  respect  thereto,  is  an  essential  part  of  its 
rights  of  Ulwrty  and  property,  as  guaranteed 
by  the  fourteenth  amendment  to  the  federal, 
and  the  corresponding  provisions  of  our  state, 
Constitution.  But  the  federal  and  state  con- 
sUtutional  limitations  were  not  designed  to 
interfere  with  the  exercise  of  the  police  pow- 
er of  the  state  for  the  protecti<Hi  of  health, 
safety,  morals,  and  welfare,  and  the  preven- 
tion of  fraud.  The  power  which  the  Legis- 
lature has  to  promote  the  general  weUare  la 
very  great,  and  the  discretion  which  it  has 
and  may  exercise  In  the  employment  of 
means  to  that  end  Is  very  large.  True,  It  la 
not  aU-powei<nl.  While  both  its  power  and 
its  discretion  must  be  so  exercised  as  not  to 
Impair  the  fundamental  rights  of  life,  liber- 
ty, and  property,  to  tbe  end  that  no  "man 
may  be  compelled  to  hold  his  Ufe,  or  the 
means  of  living,  or  any  material  right  es- 
sential  to  the  enjoyment  of  life,  at  the  mere 
wlU  ol  another,"  yet  "In  many  cases  of  mere 
administration  the  responsibility  Is  purely 
political ;  no  appeal  lying  except  in  the  ulti- 
mate tribunal  of  the  public  Judgment,  ex- 
ercised either  in  the  pressure  of  [public] 
opinion  or  by  means  of  tbe  suffrage."  Yick 
Wo  v.  Hopkins,  118  U.  S.  370,  6  Sup.  Ct 
1070,  30  L.  £}d.  220. 

The  precise  bounds  of  the  police  power 
have  never  been  prescribed,  nor  will  the 
courts  attempt  to  define  and  prescribe  its 
limitations  rigidly.  Commonwealth  v.  Alger, 
7  Cush.  (Mass.)  53 ;  State  v.  McFarland,  60 ' 
Wash.  98,  110  Pac  792,  140  Am.  St  Rep.  909; 
State  ex  rel.  Davis  Smith  Co.  v.  Clausen,  65 
Wash.  156,  117  Pac.  llfll,  37  L.  R,  A.  (N.  S.)- 
466;  State  v.  Somerville,  67  Wash.  638,  122 
Pac.  324;  State  ex  rel.  Webster  v.  Superior 
Court,  67  Wash.  37,  120  Pac.  861,  Ann.  Cas. 
1913D,  78;  State  v.  Mountain  Timber  Co., 
75  Wash.  581,  135  Pac  645;  State  v,  Pitney, 
79  Wash.  60S,  140  Pac.  918 ;  Garstens  v.  De 
Sellem,  supra. 

Every  possible  presumption  is  in  favor  of 
the  validity  ot  the  statute  until  the  contrary 
Is  shown  beyond  a  reasonable  doubt  One 
branch  of  the  government  cannot  encroach 
on  tbe  domain  of  another  without  danger. 
The  safety  of  our  institutl(xis  depends  in  no 
small  degree  on  a  strict  observance  of  thla 
salutary  rule.  Sinking  Fund  Cases,  99  D.  S. 
727,  26  li.  Ed.  504;  Livingston  v.  Darlington, 
101  U.  S.  407,  25  Ll  Ed.  1015;  Powell  v. 
Pennsylvania.  127  U.  B.  67$,  8  Sap.  Ct  m. 
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1257,  32  li.  S:d.  253;  State  Oareir.  4  Wash. 
424,  30  Pac.  729. 

Ab  to  tbe  exercise  of  the  police  power,  It 
snflBces  in  general  to  Bay  that  the  courts 
will  arrest  the  execution  of  the  statute  when 
It  manifestly  conflictB  with  the  Constitution, 
either  state  or  federal;  but  the  courts  can- 
not run  a  race  of  opinion  upon  points  of 
right,  reason,  and  expediency  with  the  law- 
making power.  Cooley,  Const.  Llm.  (7th  Ed.) 
236. 

"It  it  true  that  equality  of  rlgbta.  prl^Iegea, 
and  capacities  should  be  me  aim  of  the  law,  and 
if  *  *  *  special  bnidens  or  restrictions  are 
imposed  In  any  case  it  must  be  presumed  that 
the  Legislature  designed  to  depart  as  little  as 
possible  from  fundamental  maxims  of  govem- 
ment."   Cooley,  Const  Lim.  (7th  Ed.)  562. 

The  particular  business  here  sought  to  be 
regulated  la,  of  course,  a  legitimate  and,  in 
many  respects,  a  necessary  and  important 
business.  The  business  <^  producing  farm, 
garden,  orchard,  and  dairy  products  is  one 
of  the  most  important  industries  of  the  state. 
'Vbe  producer  cannot  ordinarily  be  both  pro- 
ducer and  marketer.  The  Legislature  seems 
to  have  found  that  there  exists  a  class  of 
factors  or  merchants  whose  principal  busi- 
ness is  that  of  selling  such  produce  on  com- 
mission, and  that  certain  abuses  hare  grown 
up  in  that  business;  so,  to  provide  regula- 
tion and  prerait  such  abuses,  the  act  in  ques- 
tion was  passed.  Such  an  act,  similar  in 
most  of  the  provisions,  was  sustained  in  Min- 
nesota, in  State  v.  Wagoner,  77  Minn.  483,  80 
N.  W.  633,  778,  1184,  46  L.  B.  A.  442,  77  Am. 
St  Rep.  681,  and  a  similar  act  was  also  sus- 
tained in  Illinois,  in  Lasher  v.  People,  183 
ni.  226.  06  N.  E.  663,  47  L.  R.  A.  802,  75  Am. 
St  Bep.  1<3&.  A  similar  act  in  Uichlgan  was 
hdd  bad.  to  People  t.  Coolldge,  124  Mich. 
604,  83  N.  W.  694.  tSO  L.  R.  A.  493,  83  Am.  St 
Rep.  862.  Bringing  to  aid  the  presumptions 
in  favor  of  the  legislative  power  and  also 
the  presumption  that  a  state  of  facts  exists 
which  woold  warrant  the  selection  of  the  per- 
•ons  or  classes  which  this  law  hits,  we  believe 
that  the  reasoning  in  the  Minnesota  and  Illi- 
nois cases  is  convincing. 

"This  objection  to  the  law  Is  not  valid.  The 
Legislature,  have  powei*  to  form  elaases  for  the 

Eurpose  of  police  regulation,  U  they  do  not  ar- 
ItrarUy  discriminate  between  persona  in  sub- 
Btantially  the  same  situation.  A  discrimmatioD 
must  rest  upon  some  reasonable  ground  of  dif- 
ference, but  the  classiScation  in  this  case  is  a 
natural  <me.  The  commission  merchants  deal- 
ing in  the  kinds  of  produce  named  in  this  act, 
whidi  constitute  the  small  products  of  the 
turn,  are  of  a  different  class  from  those  who 
transact  business  in  the  great  marketa  for  the 
B^  of  grain,  live  stock,  and  dressed  meats." 
Lasher  v.  People,  183  ifl.  226,  56  N.  B.  663, 
47  I*  R.  A.  802.  75  Am.  St.  Rep.  103;  Mc- 
KniRht  V.  Hodge.  55  Wash.  289,  104  Pac.  504, 
40  !<.  R  A.  <N.  S.)  1207.  aod  cases  there  cited. 

Hie  law  appears  to  be  a  very  stringent  and 
In  some  respects  even  drastic  one,  but  the 
validity  of  a  statute  la  not  subject  to  objec- 
tion because  of  the  stringency  or  difficulty  of 
its  requirements.  Dent  v.  West  Virginia,  129 
U.  S.  114,  9  Sap.  Ot  281,  82  L,  Bd.  623. 


"The  courts  will  not  say  that  a  constitutional 
law  shall  not  have  effect  because  it  is,  in  the 
judgment  of  a  court,  unreaswable."  Barton 
V.  McWhinney.  85  Ind.  481 :  People  v.  Worden, 
118  Mich.  6(54.  77  N.  W.  315;  Hamilton  v. 
St  Louis  County 'Conrt.  15  Ma  3;  State 
Carey.  126  Wis.  136.  105  N.  W.  793,  11  L.  B. 
A.  (N.  S.)  174:  Point  Roberts  Fish  Go.  v. 
George  Barker  Co.,  28  Wash.  200,  68  Paa  438. 

[4]  "Sot  does  tSiat  part  of  the  law  requiring 
a  license  render  the  act  void. 

"The  most  proper  business  may  be  regulated 

to  prevent  its  becoming  offensive  to  the  public 
sense  of  decency  or  for  any  other  reason  inju- 
rious or  dangerous,  and  rules  for  the  conduct 
of  the  most  necessary  and  common  occupations 
are  prescribed  when  from,  their  nature  they 
afford  peculiar  opportunities  for  impodtion  and 
fraud.''^  Co(^e7.  Const  Llm.  (7tfa  Ed)  886; 
8  Cyc.  614;   25  Cyc.  814. 

The  fact  that  this  law  In  the  main  provides 
for  prevention  of  fraud  upon  the  customer  of 
the  commission  merchant,  assuming  that  the 
Legislature  found  a  state  oi  facts  requtrli^ 
such  r^ulatlons  to  prevent  such  fraud,  rai- 
ders the  regulation  by  Ucensini^  among  oth- 
er features,  appropriate.  The  license  fee  here 
is  small,  not  in  any  wa7  oppressive  or  unrea- 
sonable, and  for  any  revocation  or  threatened 
revocattMi  of  the  license  by  the  licensing  au- 
thority, without  just  caus^  relief  la  to  be 
affor^d  1^  the  oonrta. 

[I]  Appellant  Insists  that  ISa  requirement 
of  the  law,  in  order  to  obtain  a  Ucense,  ttiat 
a  sorety  company  bond  In  the  sum  of  $3,000 
he  fnmished,  is  an  nnreasffliable  and  invalid 
requiremait  It  Insists,  also,  that  it  is  Im- 
possible at  performancew  Hie  last  contention 
Is  undoubtedly  merely  a  conclusion  or  state- 
ment of  opinion.  We  have  heretofore  held.  In 
the  case  of  Ferguson-Hendrix  Co.  v.  Fidelity 
&  Deposit  Co.,  79  Wash.  M8,  140  Pac.  700, 
that  the  provision  of  the  law  requiring  such 
bond  in  order  to  obtain  a  license  Is  a  valid 
exercise  of  the  police  power  of  the  state. 
It  is  nrged,  however,  that  that  question  was 
not  Involved  -and  was  not  proper  to  be  de- 
cided in  that  case.  State  ex  rel.  McKell  v, 
Robins,  71  Ohio  St  273,  73  N.  BL  470,  69  L. 
R.  A.  427,  2  Ann.  Cas.  485.  where  a  slmUar 
statute  in  Ohio  was  not  sustained.  Is  dted 
in  support  of  appellant's  contention.  We 
cannot  give  our  assent  to  the  reasoning  or 
the  conclusion  in  that  case;  and,  while  it 
may  be  true  that  the  validity  of  this  sectloa 
of  the  law  was  not  involved  in  the  Ferguson- 
Hendrix  Case,  supra,  yet  we  adopt  the  rea- 
soning In  that  case  as  supporting  this  provi- 
sion of  the  law. 

[6]  The  appellant  urges  the  imconstltation- 
ality  of  the  other  provisions  of  the  law  to  ren- 
der the  entire  act  void.  We  conceive  it  to  t»e 
the  unquesticmed  rule  that  a  person  cannot 
Invoke  a  constitutional  objection  to  a  part 
of  a  statute  not  applicable  to  bis  own  partlc-* 
ular  case.  Southern  Ry.  Co.  v.  King,  217  U. 
S.  524,  30  Sup.  Ct  594,  64  L.  Ed.  868;  Engle 
V.  O'Malley,  219  U.  S.  128,  31  Snp.  Ct  190,  55 
L.  E^.  128;  Standard  Stock  Food  Co. 
Wilght,  225  U.  S.  MO.  S2  Snp.  Ct  784.  Stt  U 
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Ed.  1197;  Rosenthal  t.  New  York,  226  U.  8. 
260,  33  Sup.  Ct  27,  67  L.  Ed.  212,  Ann.  Cn8. 
1M4B,  71;  Darnell  T.  Indiana,  226  0.  S.  390, 
33  Sup.  Ct  120,  67  L.  Ed.  267;  Oram  t.  C, 
B.  4  Q.  R.  Co.,  85  Neb.  586.  123  N.  W.  1045, 
26  U  R.  A.  (N.  S.)  1028,  19  Ann.  Cafl.  170; 
Wadln  V.  Cznczka  (Ariz.)  146  Pac.  491. 

[7]  Unless  a  person's  rights  are  directly 
Inrolred,  courts  will  postpone  inquiry  Into 
eoutltnticKial  anestlons  which  are  sejiarable 
thiretran  until  they  are  met  npon  a  question 
directly  at  Issue,  unless  tiie  unctmstltatlonal 
leatare  of  It,  If  It  exists,  Is  of  snch  a  diar- 
ictor  as  to  render  the  entire  act  roid.  N.  Y. 
Gen.  By.  Oa  T.  U.  S..  212  U.  S.  481,  29  Sup. 
a  SOi  03  L.  Ed.  613:  People  t.  Huff,  249 
DL  164.  94  N.  E.  61;  Bammer  v.  SUte,  173 
Ind.  199,  89  N,  S.  SCO.  24  L.  R.  A.  (N,  S.)  795, 
140  Am.  St  Bep.  248,  21  Ann.  Cas.  1034;  Wad- 
In  f.  Omcska,  supra.  But  that  a  law  may  he 
nlld  In  part  and  separable  and  capable  of 
belnf  executed,  bo  that  the  bivaltd  part  may 
be  disregarded,  Is  a  well-settled  principle  of 
statnttMry  ctmstrnctlon.  Lewis'  Sutherland, 
Stat  Constr.  S78,  679;  Cooley,  Const  Urn. 
(Tth  Ed.)  246.  247;  Pullman  State  Bank  t. 
Manrlng,  18  Wash.  250.  51  Pac.  464;  Snper- 
nsors  T.  Stanley,  106  U.  8.  806,  26  li.  Bd. 
1M4.  , 

Tbe  proTlsiona  In  some  sections  of  the  act 
for  Imprisonment  for  debt  and  for  recovery 
of  attorney's  fees  In  suits  upon  tlie  bonds 
provided  for  tn  the  act  are  matters  not  In- 
volred  in  this  prosecntlon,  and  with  whldi 
the  appellant  has  no  concern.  We  may  well 
assnme  that  the  Legislature  wonld  have 
enacted  the  body  of  the  act  providing  for 
licenslDg  and  regulation  of  commission  mer- 
chants regardless  of  tbe  provisions  for  recov- 
ery of  attorney's  fees  in  civil  actions  upon 
tbe  bonds  and  for  prosecution  and  punish- 
ment for  violation  of  any  of  tbe  sections  of 
the  act  We  therefore  hold  that,  as  to  those 
sections,  whether  they  are  or  are  not  uncon- 
stitutional and  void,  the  provisions  so  far  as 
inrolved  in  this  prosecution  are  entirely  in- 
dependent and  seitarable  therefrom;  and.  If 
said  sections  should  be  determined  to  be  un- 
constltatiMial  and  void,  such  determination 
and  tbe  elimination  of  snch  provisions  would 
not  affect  the  remainder  of  the  act 

The  same  reasoning  applies  to  the  conten- 
tiOQ  of  the  aHKliant  that  the  law  contravenes 
the  provlsioxu  ct  the  federal  Constltuticm  re- 
lating to  Interstate  commerce.  So  far  as  the 
present  case  is  concerned,  Qiere  la  no  IssuA 
involTing  rights  under  tbe  Interstate  com- 
merce  clause  of  tbe  federal  CtmstltutiiHL 
However,  the  qiiesUon  whether  a  statute  ap- 
plies to  interstate  commerce  depoids  upon 
the  aetoal  operation;  and  a  statute  ^ibich  la 
Told  as  to  Interstate  coonneroe  may  be  valid 
as  legania  oommeroe  whlcdi  la  carrted  on 
whoDy  wttUn  the  state.  21  Att.  ft  Eng.  Bkicy. 
Uw,  792;  State  Wegener,  77  Minn.  488, 
M  K  W.  688,  778,.  1184,  46  L.  B.  A.  442,  77 
AlLStBap.  68L 


Other  matters  are  discussed  by  appellant 
which  are  not  Involved  In  the  prosecntion 
and  are  not  1&  our  opinion,  to  be  passed  upon 
In  tbis  case.  .We  cannot  say  that  the  act  k> 
far  as  It  amdUes  to  the  facts  upon  which  ap- 
pellant was  prosecuted,  is  palpably  In  viola- 
tion of  any  of  the  provisions  r^erred  to  In 
the  federal  or  state  CcoistitntitHL 

Tt»  Jndgmmt  is  tlierefore  afflrmed. 

PABKBB,  MOUNT.  MAIN,  and  BIXJS, 
JJ^  concur. 

CHADWICEt  J.  (dissenting.  No  one  can 
take  exception  to  tlie  abstract  proposltionB 
stated  in  the  majority  oplnlim.  They  re- 
quire no  dtaUim  of  authority. 

Granting  that  the  Fei^nsMi-Haidrtz  Case 
was  correctly  decided,  the  real  qnesHoo  In 
this  case  was  not  erea  dlBcnseed  tn  that 
oidnlML  The  Verguson-Hendriz  Case  decid- 
ed nothing  more  than  Huit  tiie  provision  of 
tbe  Oommlsaion  Merchants^  Law  requiring  a 
surety  bond  was  constltutifflial.  It  did  VDot 
assume  to  pass  vpm  other  prorialona  of  tiie 
law. 

The  powa  of  the  state  to  pan  laws  to  pre- 
serve peace,  to  protect  the  health  end  safety 
of  the  dtlsen,  and  promote  hla  welfare.  Is 
axiomatic.  That  snch  lavs  must  be  general 
in  their  application  is  admitted.  It  does  not 
follow  that  In  the  application  of  ita  power 
the  state  cannot  malce  classes.  Bat  it  Is 
equally  tme  that  the  state  cannot  make 
classes  or  a  class  within  a  class  unless  the 
class  to  which  the  law  Is  made  to  apply  and 
the  distinction  drawn  bears  some  reasonaUe 
relation  to  the  erll  sought  to  be  cored.  In 
this  case  tin  erU  aooght  to  be  remedied  la 
the  Impositions  practiced  upon  tiw  producers 
of  farm  and  dairy  products  vho  live  at  a 
distance  fkom  the  market  idaoea  and  who  are 
perforce  of  that  circumstance  compelled  to 
trust  their  oonunodities  to  those  who  sell 
their  goods  on  oommlasioD. 

Granting  that  it  is  within  the  power,  as 
is  held  by  the  majori^,  and  as  I  admit,  of 
the  state  to  provide  that  all  commission  mer- 
cliantB  must  take  out  a  license  and  must  give 
a  brad,  and  make  the  rqwrt  required  by  the 
statute  and  subject  their  books  to  tbe  bispec- 
tton  of  all  who  are  Interested,  ttie  real  point 
in  this  case  Is,  not  whether  that  can  be  done, 
but  whether  tbe  L^Islatnre  can  say  that  tt 
sliaU  be  done  by  some  oommlsaion  merdiants 
and  not  by  otbera. 

Section  10  of  the  act  deftaus  "omnmisslon 
merdmnts."  It  saya  that  commission  mer- 
chants, within  the  meaning  of  tbis  act  are 
those  whose  principal  bosiness  is  d^iUng  In 
farm  and  dairy  piodncts.  Unless  we  can 
find  MHoe  reason  for  the  distinction  tietween 
those  who  are  doing  some  <^  their  bustoess 
with  the  farmer  and  dairymen  and  those  wlio 
are  doing  tlie  principal  part  of  Ibelr  busing 
wltb  farmer  and  dairymen,  tbe  law  cannot 
be  sustained.  What  Is  the  teat?  A  reference 
to  the  evil  and  tbe  profwaed  ramediy.  DDdor 
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the  law,  a  man  or  firm  who  1b  doing  a  flOO,- 
000  business,  $40,000  being  wttb  goods  cod- 
slgiied  from  formers  and  dairymen,  and  $60,- 
000  In  flouring  mill  producta,  commercial 
foodstuffs,  and  fruits  from  foreign  shipments, 
would  clearly  be  exempt  because  the  prlnd- 
IMtl  part  of  tals  business  Is  not  with  farmers 
and  dairymen.  On  the  other  hand,  If  a  firm 
does  a  bnslness  of  $10,000,  all  or  the  major 
part  of  which  Is  with  the  farmer  and  dairy- 
men upon  consigned  g(>ods,  he  Is  subject  to 
the  law  because  It  is  the  principal  part  of 
his  business.  If  a  grower .  ships  a  ton  of 
potatoes  to  the  man  who  does  the  $100,000 
business,  his  farm  consignments  being  the 
smaller  part  of  the  business,  and  at  the  same 
time  ships  a  ton  of  potatoes  to  the  man  who 
does  the  $10,000  business,  it  being  all  with 
the  farmers  and  dairymen,  can  it  be  said 
that  there  Is  any  reasonable  ground  upon 
which  to  rest  the  distinction  made  by  the 
law?  Is  not  the  fanner  Just  as  liable  to  Im- 
position from  the  man  who  Is  doing  the  lesser 
part  of  his  business  In  farm  and  dali?  prod- 
ucts, as  he  Is  from  the  man  who  is  doing  the 
greater  part?  It  follows  that  no  reasonable 
ground  for  the  distinction  can  be  drawn. 

This  principle  was  noticed  and  adhered  to 
by  this  court  in  the  Spokane  employment 
agency  case,  Spokane  t.  Macho,  51  Wash. 
322,  98  Pac.  755,  21  L.  B.  A.  (N.  S.)  263,  130 
Am,  St  Rep.  1100.    We  there  said: 

"When  ezercising  its  power  to  regulate  a 
businesB,  the  municipali^  may  classify  sub- 
jects of  lefdslation,  but  the  law  must  treat  alike 
all  of  a  class  to  which  it  applies,  and  must 
brhiff  within  its  clasiificatioB  all  who  are  sim- 
ilarly situated  or  under  the  same  condition." 

•  We  alBO  quoted  from  the  case  of  State 
t.  Sheriff  of  Ramsey  County,  48  Minn.  286, 
61  N.  W.  112,  31  Am.  St  Rep.  650: 

"(nassification  must  be  baaed  on  some  rea- 
nem-  suggested  by  such  a  difference  in  the  situ- 
ation and  the  clrcumBtances  of  the  subjects" 
treated.  "No  arbitrary  distiactiou  between  dif- 
ferent kinds  or  classes  of  business  can  be  sus- 
tained, the  CMidititms  being  otberwiae  similar.'* 

;  "We  also  quoted  the  principal  from  the  case 
of  Tngman  v.  Chicago,  78  IH.  405: 

"An  ordinance  which  makes  an  act  done  by  one 
penal,  and  Imposes  no  penalty  for  the  same  act 
done,  under  like  circumstances,  by  another, 
could  not  be  sanctioned  or  sustained,  because 
it  would  be  unjust  and  unlawful." 

Other  cases  and  McQuillan,  Municipal  Or- 
dinances, were  cited  to  sustain  our  opinion. 
Under  this  case  and  all  the  elementary  rules 
of  law,  the  distinction  made  by  the  statute 
must  be  sustained  by  the  character  of  the 
act  and  not  by  the  extent  of  the  act,  or  the 
amount  of  business  done  by  those  against 
whom  the  law  is  directed.  Indeed,  this  case 
la  an  aggravated  violation  of  the  rule,  for  the 
one  who  does  a  lesser  part  of  bis  business 
with  the  farmer  and  dairymen  may  In  foct 
be  the  worst  offender. 

The  Macho  Case  was  followed  In  Seattle 
T.  Deacker,  68  Wash.  501,  108  Pac.  1086,  28 
U  R.  A.  (N.  S.)  446,  137  Am.  St  Rep.  1076, 
and  State  t.  BtriUnwrn  ft  Go.«  146  Pac. 


See,  also.  State  v.  McFarland,  60  Wash.  98, 
110  Pac.  7^,  140  Am.  St  Rep.  909. 

It  is  possible  that  a  law  providing  that  all 
commission  merchants  having  transactions 
with  farmers  and  dairymen  exceeding  In 
amount  a  certain  sum  could  be  sustained  as 
a  proper  classiflcation,  but  to  hold  that  tbe 
a^BTegate  amount  of  business  done  with  the 
farmer  and  dairymen  is  a  basis  of  classifica- 
tion cannot  be  sustained  by  reason  or  author- 
ity. They  might  Just  as  well  say  that  dry 
goods  merchants  dealing  with  farmers  and 
dairymen  should  give  a  bond  as  a  precaution 
and  remedy  against  imposition,  and  that 
hardware  merchants  should  not 

"A  much  worse  discrimination  would  be  a 
discrimination  between  citizens  of  the  same 
class  engaged  in  tbe  same  bo^ess,  where  there 
ia  no  reason  suggested  by  a  difference  in  the 
situation  and  circumstances  of  the  subjects 
treated ;  for  not  only  is  the  busiDess  in  this 
case  nipitar  and  identical,  but  it  is  purely  and 
simply  a  difference  in  the  mode  of  transacting 
the  business  {amount  of  business,  S.  J.  C),  a 
mode  which  cannot  possibly  affect  any  prin- 
ciple or  affect  deleteriously  the  ransnmer  or 

Eurcbaser  of  the  article  ttM."     Seattle  t. 
^mcker,  supra. 

.  Neither  can  it  be  tald  that  section  IB  of 
the  act  can  be  held  to  be  unconstltutiODal 
and  the  rest  of  the  act  mnaln.  Sejction  10 
is  the  very  capstime  of  the  arch.  Without  it 
there  could  be  no  law,  for  the  Legialafiire  In 
that  section  says  who  are  and  who  are  not 
commission  merchants  within  the  meaning 
of  the  statute.  Foltowlng  the  rule  and  oon- 
stmctlon  laid  down  hy  us  In  stock  food 
case,  State  t.  Boblnsw,  supra,  and  by  all 
courts  when  a  similar  question  has  been  pre- 
sented, we  must  presume  that  the  law  would 
not  have  been  passed  unless  a  section  had 
been  included  exempting  a  certain  class  with- 
in a  dasB.  Otherwise  no  reference  would 
have  been  made  to  the  character  and  amount 
of  business  done.  Tbe  law  would  have  been 
complete  without  ft  Answering  a  similar 
contention  ibade  in  the  stock  food  case,  we 
said: 

'"The  Attorney  Genpral  further  argues  that  if 
section  13  (Id.,  S  6022)  is  void,  it  maj  be  ex- 
cluded from  the  act  and  tbe  balance  of  the  act 
may  still  remain  a  valid  law.  But  it  is  ap- 
parent that  section  13  (Id.,  6022)  is  a  material 
part  of  the  act  It  1b  more  than  probable  that 
if  this  section  had  not  been  inserted,  the  act 
would  not  have  passed.  It  was  inserted  for  * 
the  purpose  of  excluding  cereal  and  flouring 
mills  from  the  operation  of  the  act.  To  say 
that  this  section  is  unconstitutional  and  does 
not  affect  the  remainder  of  the  act  ia  to  aay 
that  every  person,  firm,  or  corporation  is  bound 
to  comply  with  the  terms  of  the  act  when  the 
L^islature  itself  has  said  that  cereal  and  flour- 
ing mills  are  not  bonnd  by  the  act  In  short, 
to  hold  this  section  void  and  the  rest  itt  tbe 
act  valid  is  to  determine,  in  the  face  of  an  ex- 
press statement  of  the  Legislature  to  the  con- 
trary, that  the  act  appUes  to  all  persons  deal- 
ing in  concentrated  commercial  feeding  stuffs." 

The  statutes  in  Wisconsin,  Illinois,  and 
Minnesota  are  not  tbe  same  as  ours.  They 
do  not  make  a  class  within  a  class.  The 
statutes  lo  each  of  those  states  cover  "ev- 
ery," "aps;;  s^  "all"  ^'persons,  firms  and 
corporatlODS"  dealing  in  farm  jnodwcts.  on 
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commission.  UDdoobtedly  the  power  to  d&s- 
aty  all  who  are  so  engaged  is  within  the 
power  of  the  Legislature.  In  State  v.  Wag- 
ener,  77  Minn.  483,  80  N.  W.  633,  778,  1134, 
46  L.  B.  A.  442,  77  Am.  St  Bep.  681.  the  court 
after  finding  that  a  law  controlling  commls- 
ston  merdiants  was  coDStitntional,  noted 
some  of  the  abases  calling  for  the  law,  and  of 
the  sale  of  farm  products,  said: 

"And,  with  respect  to  other  agricultaral  prod- 
acts  and  farm  produce.  It  is  to  oe  observed  that 
they  are  largely  of  a  perishable  nature,  and 
subject  to  rapid  deterioration  io  transit,  or 
after  reaching  the  CfHislgnee.  This  fact  gives  to 
the  bitter  an  opportunity  to  falsify  his  report 
of  a  sale  to  the  distant  consignor,  and  to  insist 
that  the  article  consigned  had  become  more  or 
less  onmarketable  before  sale  could  be  made; 
and  here,  as  in  the  case  <^  grain.  th«  latter 
has  little  or  no  opportnidt?  to  ascertain  the 
tnith.  WIthoat  -wtohtDft  to  intiinate  that  firaud 
ot  this  nature  had  actually  become  so  prevalent 
as  to  justify  the  accusation  made^  we  do  say 
that  a  majMity  of  the  people  in  tills  state  had 
become  eouTinced  of  the  truth  of  these  charges, 
aad  in  neat  munbers  besieged  the  Legislature 
in  bebalf  of  the  snppressicm  ot  the  alleged  evil 
practices.  ^lis  was  a  matter  of  common 
knowledge.  It  was  publicly  believed  that  the 
botJoess  of  selling  agricultural  products  and 
farm  produce  on  conunusion  had  become  sat- 
arated  with  false  and  fraudulmt  methods,  to 
the  great  injury  of  a  large  class  of  our  citizens, 
who  were  compelled  to  deal  with  commisBioo 
nwD,  and  who  were  powerless  to  detect  or  pre- 
veot  the  wnntg,  and  that  the  business  had  thas 
become  sufficiently  affected  with  public  inter- 
Hts  as  to  be  the  proper  snhject  <A  police  rer> 
nlation." 

The  principle  of  the  law  la  right,  bat  It 
cannot  be  snstalned  tmder  an  act  making 
the  things  complained  of  penal  In  <me  class 
and  not  in  another.  It  eeema  to  me  that  a 
Jofeer  was  deUberately  slipped  Into  the  law. 

For  these  reasons  I  dissent 

MORRIS,  0.  3.,  and  FULLBBTON  and 
CROW,  JJ.  'Wie  concnr  in  the  dissenting 
o^on  of  Judge  GHADWICK. 


BUBKB  et  aL  T.  NOBTHEBN  PAQ  BT. 
CO.    (No.  122S9.) 

(Bnprane  Court  of  Washington.-  Jane  10, 
1916.) 

1  INTAKTB  «B>11S  —  JUDeUNTS  —  COH0X•I^ 
filVENSSS. 

Is  the  absence  of  fraud  or  collusion,  minors 
properly  in  court  are  bound  as  fully  as  adults, 
and,  when  properly  represented,  are  bound  by 
the  knowledge  of  ueir  representatives. 

[Ed.  Xote. — For  other  cases,  see  Infants,  Cent 
Dig.  J  321 ;  I>ec.  Dig.  «=>ll3.] 

Infants  «=>77— Judouests— Conclusive- 
SE88— Guardian  Ad  Litem. 
Where  a  guardian  ad  litem  for  an  infant 
par^  to  an  action  has  been  duly  appointed, 
the  infant  Is  properly  in  court  for  all  purposes. 


[Ed.  Note. — For  other  cases,  see  Infants,  Cent 
Pw.  H  192-194,  231 ;  Dec.  Dig.  «=377.J 

3.  Infants  €=>110  — Judgments— Co.vsent— 
Vac  ATI  NO— Fbaud  . 
Where  a  consent  judgment  was  entered 
in  favor  of  Infants  in  an  action  in  which  they 
Were  represented  by  a  guardian  ad  litem,  who 
appeared  and  was  examined  by  the  court  as  to 


the  benefit  of  the  compromise  to  tlie  infants, 
the  failure  of  the  guardian  to  call  other., wit* 
n esses  to  testify  as  to  the  circumstances  of 
their  father's  death,  which  were  fully  known 
to  the  guardian  ad  litem,  is  not  constructive 
fraud  whidi  authorizes  the  setting  aside  %t  the 
judgment, 

[Ed.  Note.— For  other  cases,  see  Infants,-  Cent 

Dig.  S  314 ;  Deo.  Dig.  «=>110.] 

4.  JuDOuciTT  *=>373— Vacating— Fbaud. 

Fraud  which  will  justify  the  vacating  of 
a  judgment  or  decree  must  be  actual  and  posi- 
tive, not  merely  ccaistructive,  and  the  proof  of 
fraud  must  be  dear  and  satisfactory. 

[Ed.  Note.— For  other  cases,  see  Judment, 
Cent  Dig.  H  710,  712;  DecTbig.  «=>3ra.] 

6.  Infants  ^»107  —  JtnwicBjfT— PBSguvp- 

rroNs— BBaui^ABiTT  or  Acts. 

In  the  absence  of  a  showing  to  the  con- 
trary,  it  wiU  be  presumed  that  a  judge  who  en- 
tered a  consent  judgment  on  the  compromise 
of  an  infants'  claim  made  the  inquiry  as  to  it» 
benefit  to  the  Infant  which  his  duty  required. 

[EkL  Note.— For  other  cases,  see  Infanta,  Ooit. 
Dig.  I  808;  I>ec.  Dig.  «s»107.] 

Department  1.  .Aj^peal  firom  Superior 
Coart,  Spokane  County;  Wm.  A.  Huneke, 
Jndga 

Action  by  John  Burke  and  others  against 
the  Northern  Padflc  Ballway  Compaztr* 
From  an  order  setting  aside  a  compromise 
Judgment  for  plaintiffs,  ai^ointlDg  a  new 
guardian  ad  litem  for  the  infant  plaintiffs, 
and  permitting  him  to  file  a  substituted  com- 
plaint on  their  behalf,  defendant  appeals. 
Beversed  and  remanded,  ^tb  dlractions  to 
dismiss  the  petiti(m. 


Cannon,  Eierrla  A  Swan,  ot  Spokane,  for 
appellant  A.  O.  Colbum  and  Luby  &  Peais 
son,  all  o£  SpcAane,  for  re^Hmdeats. 

HOBBIS,  O.  J.  This  is  the  same  case  re- 
ported In  80  Wash.  188,  141  Pac.  364,  where- 
in a  motion  to  dismiss  the  appeal  was  denieft; 
the  appeal  being  from  an  ordrar  setting  aside 
the  first  judgment.  But  little  need  be  addM 
to  the  statement  of  facts  contained  in  the 
first  opinion  for  a  proper  understanding  of 
the  questions  upon  which  this  appeal  hingea 
The  lower  court  found  that,  tiie  amount  to 
be  paid  having  been  agreed  upon.  Mrs.  Burke, 
accompanied  by  hef  attorney  and  the  attor- 
ney for  the  railroad  company,  appeared  be- 
fore the  court  in  the  department  of  Kennan, 
J.,  and  made  a  statement  to  the  court  toudi- 
Ing  the  controversy.  The  record  shows,  in 
addition  to  this  finding,  that  Mrs.  Bnrke  was 
called  to  tbe  stand  and  interrogated  by  the 
court  as  to  her  knowledge  of  the  facta  upon 
which  the  action  was  based,  her  attitude  to- 
wards the  proposed  settlement,  add  her  Judg* 
meut  as  to  whether  or  not  it  conserved  tbe 
best  Interests  of  tbe  minor  children ;  and  the 
court,  upon  hearing  the  statements  and  evt- 
deuce  of  Mrs.  Burke,  made  findings  and  en- 
tered judgment  proceeding  to  vacate 
the  judgment  so  entered  was  had  before 
Huneke,  J.,  and  the  finding  upon  wfaiidi  the 
conclusion  of  constructive  fraud  Was  made  Is 
that:  . 


«t^ar.Mh«r  tasai  •Nsams  topla  and  JUT-NUlCBail  in  all  KQi-^anhan^  DlmU  wA  fnOsnt 
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"The  atteotlon  of  the  court  was  not  called 
to  all  the  facts  pertaiDioR  to  the  matter,  in  that 
one  JVank  Weaton,  who  was  personally  pres- 
ent and  conversant  with  the  facts  involved  in 
the  accident  restiltin^r  in  and  causing  the  death 
of  said  Kdward  Burke,  was  not  prodaced,  nor 
were  such  facts  otherwise  called  to  the  atten- 
tion of  the  court,  though  the  knowledge  of  such 
witness  as  to  these  t&cta  was  well  Known  to 
the  said  Bertie  Burke  and  bar  attorney,  and 
though  the  presence  and  testimony  of  said  wit- 
ness could  have  been  readily  secured,  and  that 
the  testimony  of  said  witness,  had  it  been  pro- 
duced, would  have  substantially  supported  the 
allegations  of  the  ctHnpIaint  and  established 
prima  facie  ne^lgence  on  the  part  of  the  de- 
fendant contribntlng  to  the  injury  and  death 
of  said  Edward  Burke,  and  was  material  to 
the  issue  of  compromise,  and  should  tiave  been 
produced." 

Weston  Tras  produced  at  this  bearing,  and 
testlQed  to  facts  within  his  knowledge.  It  ap- 
pears that  at  the  time  of  the  accident  he  was 
upon  the  platform  of  the  caboose  with  a 
brakeman  named  Brown.  This  fact  was 
known  to  Mrs.  Burke  at  the  time  of  the  hear- 
ing upon  the  settlement,  end  she  teatifled  she 
Indicated  the  fact  to  her  attorney.  Weston 
now  testlflea  that  shortly  after  the  accident 
he  called  upon  the  attorney  for  Mrs.  Burke 
and  Indicated  to  him  the  facts  concerning  the 
accident  within  his  knowledge.  The  brake- 
man,  Brown,  had  also  called  «.t  the  office  of 
Mrs.  Burke's  attorney,  who  obtained  from 
him  a  statement  of  the  facts  within  his 
knowledge.  This  statement  Is  now  produced. 
It  does  not  difTeifr  materially  from  the  facts 
testified  to  by  Weston,  so  that  it  is  clear  at 
the  time  of  the  settlement  that  Mr&  Burke 
and  her  attorney  knew  all  of  the  facts  con- 
cerning the  accident  In  so  far  as  Brown  and 
Weston  could  relate  them, 

[1]  Brushing  aside  a  number  of  technical 
«rTor8  suggested  by  appellant,  such  as  that 
tiie  parties  in  this  action  are  not  the  same 
BB  those  in  which  the  judgment  was  entered, 
that  all  the  parties  In  the  former  action  are 
not  made  parties  In  this  action,  the  statute 
of  limitations,  and  other  so-called  infirmities, 
we  will  determine  whether  or  not  these  facts 
support  the  judgment  It  may  be  said,  first, 
that  In  the  absence  of  fraud  or  collusion,  mi- 
nors properly  In  court  are  bound  as  fully  as 
pwsons  of  full  age^  and,  when  properly  rep- 
resented, are  bound  by  the  fcoowledge  of 
those  who  represent  them.  The  law  recog- 
nizes no  dlstlnctlfm  between  a  decree  In  favor 
of  or  against  Infants  and  a  decree  to  which 
adults  only  ere  partlea  The  same  invalidat- 
ing vice  must  be  found  In  the  one  case  as  in 
tiie  other.  Kromer  v.  Friday,  10  Wash.  621, 
39  Pac.  229.  32  L.  R.  A.  671 ;  English  v.  Sav- 
age, fi  Or.  518 ;  Savage  v.  McCorkle,  17  Or. 
42,  21  Pa&  446;  Harrison  v.  Wallton's  Ex'r, 
9S  Ya.  721,  80  8.  E.  372,  41  L.  B.  A.  703,  64 
Am.  St  Rep.  830;  Johnson  v.  Johnson,  38  Tex. 
Civ.  App.  385,  85  S.  W.  1023 ;  1  Daniel,  Chan- 
cery Practice,  |  164. 

Speaking  to  this  point.  It  la  said  In  niMnp- 

son  V.  Maxw^  Land  Grant  Co.,  168  U.  S. 

451,  18  Sup.  Gt  121.  42  L.  Ed.  539: 

"It  would  be  strange^  indeed,  if,  what  tiioae 
authorised  to  r^rcscnt  minon^  acting  In  good 


faith,  make  a  settlement  of  claims  in  their  be- 
half, and  such  settlement  Is  submitted  to  the 
proper  tribunal,  and  after  examination  by  that 
tribunal  is  found  to  be  advantageous  to  the 
minors  and  approved  by  a  decree  entered  of  rec- 
ord, au<^  settlement  and  decree  can  thereafter 
be  set  aside  and  held  for  naught  on  the  ground 
that  subsequent  dtsclpsures  and  changed  condi- 
tions make  it  obvious  that  the  settlemoit  was 
not  in  fact,  for  the  interests  of  the  minors,  and 
that  it  would  have  t>een  better  for  them  to  have 
retained  rather  than  compromised  their  claims. 
If  such  a  rule  ever  comes  to  be  reco^ized,  it 
will  work  injury,  rather  than  benefit,  to  the 
interests  of  minors,  for  no  we  will  make  any 
settlement  of  such  claims  for  fear  that  It  may 
thereafter  be  repudiated.  The  best  Interests 
of  minors  require  that  things  that  are  done  in 
their  behalf,  honestly,  fairly,  xiixm  proper  in- 
vestigation, and  with  the  approval  of  the  ap- 
propriate tribunal  shall  be  held  as  binding 
npon  them  as  similar  actions  takm  by  adults. 

[2]  No  question  Is  raised  but  that  the  in- 
fants were  properly  in  court  in  the  suit  In 
which  this  Judgment  was  entered.  Our  prac- 
tice provides  for  the  appointment  of  a  guardi- 
an ed  litem  to  represent  infant  i>artles,  and, 
when  so  appointed,  the  infant  is  properly  in 
court  for  all  purposes,  and  the  same  proce- 
duce  Is  appli.eable  in  such  cases  as  in  cases 
where  all  parties  are  <tf  full  age.  State  ex 
rel.  I^e  v.  Balllnger.  41  Wash.  23.  82  Pac. 
1018,  3  li.  B.  A.  (N.  S.)  72. 

[3, 4]  The  lower  conrt  bu  <H0l7  found  con- 
structive fraud  based  up(m  the  falinre  of  tbB 
guardian  ad  litem  to  produce  the  witness 
Weston.  This  does  not  seem  to  us  sufficient 
to  vacate  the  Judgment  Fraud  whidi  will 
Justus  the  Betting  aside  ot  Jndgmmts  and  de- 
crees must  be  actual  and  positive,  and  not 
mer^  constructive,  «nd  the  proof  niioi  op- 
cm  must  be  clear  and  satisfactory  to  success- 
fully aawU  JndgmoitB  regnluly  entered.  It 
must  be  something  more  Chan  a  suspicion. 
Wilson  Hnbbaid.  88  Wsub.  A71.  82  Pac 
154;  Meeker  v.  Mettler,  60  Wash.  473.  97 
Pac.  507;  Boss  t.  Wood.  70  N.  Y.  8 ;  MarkeU 
V.  Hill,  64  App^  Dlv.  191,  69  N.  Y.  Supp.  537. 
71  N.  T.  Siqop.  894;  Ward  v.  Sonthfleld,  102 
N.  Y.  287,  6  N.  m  660;  Ueber  t.  Ueber.  238 
Ha  1. 14S  S.  W.  458;  Nichols  r.  Stevens,  123 
Mo.  96,  2S  8.  W.  678,  27  S.  W.  613,  46  Am. 
St  Bep.  614;  Ohio  ft  W.  Mortgage  ft  Trust 
Ca  V.  Garter.  9  Kan.  App.  621,  68  Pac.  1040; 
McDonald  v.  Pearson,  114  Ala.  630,  21  South. 
534;  tJ.  S.  V.  Throdunorton.  98  U.  3.  61,  25 
L.  Ed.  83;  Parham  v.  J^xnes,  136  App.  Div. 
884,  120  N.  Y.  Supp.  142;  McBlroy  v.  Board 
of  Education,  158  App.  Dir.  219,  142  N.  Y. 
Supp.  1090;  BeUe  v.  Brown,  87  Or.  688,  61 
Pac.  1024 ;  1  BIglow  on  Fraud,       87.  8& 

The  failure  of  the  guardian  ad  litem  to 
produce  a  known  Witnew  la  not  mcb.  fraud 
as  will  Justify  seating  a  Judgment  in  favor 
of  heraelf  and  the  minors  when  it  appears,  as 
this  record  shows,  that  the  Judgment  mas 
granted  upon  a,  hearing,  the  guardian  ad 
litem  sworn  and  examined  by  the  court,  and 
the  court  advised  of  the  facts  and  drcum- 
stanoea  before  entering  Judgment  Gases  are 
numerous  where  compromise  settlements  In 
behalf  ot  minors  have  been  set  aside  where 
aodi  settlements  liave  been  oaade  bj  puents. 
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next  friends,  and  gaardlana  ad  litem.  The  rea- 
eoDlng  generally  adTanced  for  snch  a  role  Is 
ttiat  the  persons  aaBoming  to  effect  tlte  compro- 
mise had  no  power  without  authority  <st  court 
to  compromise  or  settle  any  cause  of  action  in 
faror  of  the  loftint,  or  Bome  flaw  has  been 
found  which  conrinced  the  court  that  the 
Infants  were  not  properly  represented.  No 
SDdi  flaw  appears  in  this  case,  'nie  guardian 
ad  litem  was  regularly  appointed ;  a  reputa- 
ble attorney  was  employed  to  Investigate  the 
acddent  and  wage  action  against  the  rail- 
way company;  the  settlement  agreed  upon 
was  submitted  to  the  court,  with  the  state- 
ment of  the  drcumstances  glTing  rise  to  the 
cmtroTersy ;  the  court  made  inquiry  Into  the 
facts,  examined  witnesses,  and,  after  such  a 
hearing,  made  findings  to  the  effect  that  the 
best  interests  of  the  minors  were  conserved  by 
the  compromise,  and  entered  a  r^nlar  judg- 
meoL  Under  such  drcumstances  the  better 
reastming  supports  the  finality  of  the  Judg- 
ment Tripp  V.  Oifford,  155  Mass.  109,  29  N. 
E.  208, 31  Am.  St.  Rep.  580;  Missouri  Pacific 
Ry.  Co;  T.  Lasca,  79  Kan,  311, 99  Pac.  616,  21 
U  R.  A.  (N.  S.)  888,  17  Ann.  Oas.  605. 

[9]  While  Judge  Eennan,  who  entered  this 
judgment,  had  no  special  recoltectton  of  the 
invceediiws  before  him,  he  testified  fully  as 
to  the  course  always  pursued  by  him  In  en- 
tering judgments  of  this  character,  and  as 
to  the  Inquiry  made  in  order  to  satisfy  him- 
EeU  that  the  fm^iosed  settlement  was  for 
the  beet  interests  of  the  minors.  As  Is  said 
in  Thompson  r.  Maxwell  Land  Grant  Co., 
Bupra: 

"Ordinarily,  •  •  •  a  court  before  enter- 
inx  a  consent  decree  will  inquire  whether  the 
terms  of  it  are  for  the  interests  of  the  infants. 
It  ooeht  in  all  such  cases  to  make  the  inguir^i 
aod  because  it  is  its  duty  so  to  do  it  wiU  be 
IVMumed,  in  the  absence  of  an;  showiog  to  the 
coDtrar;,  that  it  has  performed  its  duty. 
'  *  •  The  consent  decree  BhowB  fully  the 
terms  of  the  settlement,  and  it  certainly  is  not 
etramiag  a  presumption  in  favor  of  judicial 
action  to  assume  that  the  court  would  not  have 
permitted  the  entry  of  this  decree,  providing 
for  a  settlement  whose  terms  were  thus  dis- 
closed, without  being  satisfied  that  such  set- 
tlement was  for  the  interest  of  the  mimHS  who 
were  under  Its  charge." 

The  judgment  la  reversed  and  remanded, 
irith  instructions  to  dismiss  the  petition. 

UOLCOMB,  MOUNT,  CUADWLOK,  and 
PABKIDB.  JJ.,  concur. 


DATtS  T.  CITY  OF  WENATCHEB. 

(No,  12406.) 

(Snpreme  Court  of  Washington.    June  8, 
1S15.) 

1.  UoniciPAi.  CoBPOBAnons  «==>761— Con- 
TBACT  roM  Stbbbt  Work— Vauditt— Citt's 
LuBiLXTT  rOB  Gontbactob's  Tobi^—Stat- 
riB. 

Under  Bern.  &  Bal,  Code,  |  7694,  providliig 
that  a  city  at  the  third  class,  when  the  sum 
leqiured  for  street  and  sewer  work  cTceeds  ^00, 
null  bare  the  work  done  by  contract  let  to  the 


lowest  responsible  bidder  after  notice,  etc.,  and- 
under  an  ordinance  of  the  defendant  city  of  the 
third  class,  making  the  same  provision  as  to 
contracts  requiring  such  ezpendi^re,  where  such 
city  contracted  for  the  digging  of  water  mains 
in  its  street  merely  by  correspondeace  with  the 
contractor,  such  contractor  did  not  become  an 
independent  contractor,  but,  on  account  of  the 
invalidity  of  the  contract,  a  mere  agent  of  the 
city,  since  his  only  recovery  for  the  work  would 
have  heen  on  a  quantum  meruit,  and  for  inju- 
ries occasioned  to  plaintiff  by  the  negligence  of 
such  contractor's  servants  in  leaving  dynamite 
caps  and  fuses  where  the  plaintiff  and  other 
children  found  them,  the  ci^  was  liable. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Gait.  Dig.  tt  1680-1682;  Dec. 
Dig.  «=»751.j 

2.  MuincjFAii  GoBFOBATiONS  4=»766— Gabe  of 
Stbbets— Explosives— X^viNQ  Bxposbd— 
Nbouoence. 

Where  a  city  of  the  third  class  was  having 
watOT  main  trenches  dug,  the  city  authorities 
knowing  that  exploetves  were  neceesary  and 
were  being  used,  ft  was  the  city's  duty  to  ezer- 
else  reasonable  care  to  avoid  negligent  abandon- 
ment of  the  explosives  upon  the  street  during 
the  progress  of  the  v<uk,  the  doty  being,  not 
only  to  keep  its  streets  fit  for  travel,  but  also 
to  eafeguaru  the  dangerous  agency,  and  a  foil- 
ure  to  exercise  snch  reasonable  care  was  negli- 
gence. 

[Ed.  Note.— -For  other  caaest  see  Munidpal 
Corporations,  Cent  Dig.  H  1621,  1622;  Dee. 
Dig.  «=9766.] 

3.  MUMXCIFAL  GOBFOBAHONB  «B>7S1— STBBKE 

WoBK— NoncB  TO  Girr  of  Ssbvaitt's  Neo- 

LIOENCE. 

Where  defendant  city,  because  of  the  in- 
validity of  its  contract  for  street  work  under 
statute,  was  in  contemplation  of  law  doing  the 
work  through  the  contractor's  servants  as  Its 
own,  it  was  chargeable  with  notice  of  the  n^li* 
gence  of  such  servants  in  leaving  dynamite  ex- 
posed in  the  street. 

[Ed,  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §$  1580-1582;  Dec. 
Dig.  «=»751.J 

4.  TbIAL  «E»29S  —  iHBTBnCTIONB  —  CONflTOUC- 

TioN  AS  A  Whole. 

Error  cannot  be  predicated  upon  a  de- 
tached part  of  an  instruction,  where  it  is  not 
erroneous  when  construed  with  its  context. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  703-717 ;  Dec.  Dig.  «=>295.] 

5.  BxptosiVEa  ^=>S  —  Care  Required  or 

CHIIJ)BEK. 

In  determining  the  negligence  of  a  boy  of 
11  in  handling  such  a  dangerous  instrumei|taUty 
as  dynamite,  the  jory  should  make  allowances 
for  his  yontb,  and  Inquire  whether  he  exerdsed 
such  care  as  might  reasonably  be  expected  of 
one  of  hit  age,  intelUgeaee,  and  exptrienee  under 
like  drcumstances, 

LDd.  Note.— For  other  cases,  set  mxpiosives. 
Cent.  mg.  H  4,  5;  I>ec,  Dig.  «=s>a] 

6.  MUMICIFAl.  COBPOBATIONa  «»821— INJUBT 
FBOU  ACCIDBHTAL  EXPIASIOV— GOnTBIBUTO- 
BT  NBQOaENCE— QtTESTIOHS  FOB  JUBT. 

In  an  action  against  a  city  for  injuries  to 
plaintiff,  a  boy  of  11.  by  the  explosion  of  a  dyna- 
mite cap,  the  question  of  plsintifrs  omtribntoiT 
negligence  in  holding  a  lighted  fuse  with  suoi 
cap  held  for  the  jury,  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  SS  1745-1757;  Dee. 
Dig.  •S=>821.] 

7.  Daicaoes  «=3i32— Pebsonal  Iitjubt— Ex- 

CBSSIVB  DAHAOKS. 

Where  a  boy  of  U  secured  a  dynamite  cap 
through  the  negligence  of  the  defendant  dty* 
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■which,  in  exploding,  injored  plaintifE's  band  so 
ai  to  necessitate  amputation  of  the  Brat  joints 
of  the  thumb  and  the  first  two  fingers,  a  verdict 
for  $2,750,  waa  oot  so  excessive  as  to  call  for 
reversal. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  Si  S72-S85,  396;  Dec.  Dig.  «»132.] 

Department  2.  Appeal  from  Superior 
Court,  Clielan  Conaty;  Wm.  A.  Orlmshaw, 
Judge. 

Action  by  Fraulc  Davla,  a  minor,  against 
the  City  of  Wenatchee.  Judgment  Cor  plain- 
tiff, and  defoidant  appeals.  Affirmed. 

Fred  Kemp,  E.  U  Baker,  and  John  B.  Por- 
ter, all  of  Wenatchee,  for  appellant  Beeves, 
Crollard  ft  Reeves,  of  Wenatdiee,  for  re- 
spondent. 

EJIXIS,  J.  This  is  an  action  for  damages 
for  personal  injuries  sustained  by  the  plain- 
tiff, a  minor  11  years  of  age,  through  the  ex- 
plosion of  a  dynamite  cap. 

In  .the  spring  oif  1013,  street  contractors, 
Berry  &  Monary,  entered  into  corre^ond- 
ence  with  Charles  T.  White,  water  commis- 
sioner of  the  city  of  Wenatchee.  The  cor- 
respondence embodied  an  offer  on  the  part 
of  the  contractors  to  dig  trenches  in  the 
streets  of  the  city  for  water  mains,  and  an 
acceptance  of  the  offer'  by  White,  as  water 
commissioner.  The  understanding  between 
the  contractors  and  the  city  never  assumed 
a  more  definite  form  than  in  this  correspond- 
ence. One  of  the  trenches  was  being  dug  In 
Okanogan  avenue,  one  of  the  principal  thor- 
oughfares of  the  dty,  near  the  west  curb  of 
the  street  The  plalntifrs  home  Is  on  Oka.n- 
ogan  avenue,  in  the  same  block  where  the 
work  was  In  progress. 

On  the  afternoon  of  April  30,  1913,  the 
workmen  left  the  ditch  and  the  street  at  5 
o'clock ;  one  of  the  employes  leaving  a  gunny 
sack  containing  some  fuse,  dynamite,  and 
dynamite  caps  on  the  parking  strip  near 
plalntifTs  home.  The  sack  was  untied. 
Plaintiff  and  other  children  were  playing 
about  the  street  and  noticed  the  sack.  Ue 
and  a  younger  boy  looked  Into  It  and  took 
one  of  the  caps  and  a  piece  of  the  fuse.  In 
order  to  avoid  being  seen,  these  two  and  an- 
other boy  still  younger  went  into  an  alley 
near  the  Davis  home,  and  the  plaintiff  light- 
ed the  fuse.  Thinking  to  hold  It  without 
burning  his  band,  he  inserted  the  ifuse  into 
the  dynamite  cap  and  held  the  cap  In  his 
hand.  The  cap  exploded  and  Injured  plain- 
tiffs left  hand  so  severely  that  it  became 
necessary  to  amputate  the  first  joints  of  the 
thumb  and  first  two  fingers  of  the  hand. 

The  water  commissioner  did  not  assume 
general  supervision  of  the  blasting,  but  on 
the  afternoon  of  April  30th  he  had  been 
there  and  instructed  the  contractors  bow  to 
blast  a  rock  without  Injurtng  a  water  main 
already  laid  In  the  street. 

It  appears  that  the  gunny  sack  had  been 
lying  on  the  parking  strip,  where  found  by 


plaintiff,  the  greater  part  ot  the  day,  and 
the  danger  from  explosives  thus  allowed  to 
remain  had  been  commented  upon  by  ob- 
servers. 

The  trial  resulted  in  a  verdict  and  judg- 
ment for  $2,750  and  interest,  ?110  expenses, 
and  costs  ot  suit.  The  defendant  appeals. 

The  appellant  urges  the  followli^  grounds 
for  a  reversal:  (1)  That  the  negligence  was 
that  of  Independent  contractors,  and  that  the 
work  was  not  so  inherently  dangerous  as  to 
impose  a  liability  on  the  <dty  for  the  n^U- 
gence  of  the  contractors;  &)  that  the  court 
erred  in  giving  certain  Instructions  and  in 
refusing  others;  (3)  that  the  plaintiff  was 
guilty  of  contributory  negligence,  as  a  mat- 
ter of  law.  It  Is  also  claimed  (4)  that  the 
judgment  Is  excessive. 

[1]  1.  The  flnrt  contention  presents  the  ia- 
itial  question:  Did  Berry  &  Monary  have 
any  valid  contract  with  the  dty?  If  not, 
they  were  not  independent  contractors.  The 
dty  of  Wenatchee  is  a  dty  of  the  third  dass. 
It  Is  conceded  that  the  alleged  contract  con- 
templated an  expenditure  exceeding  the  sum 
of  $500.  The  statute  governing  the  letting 
of  contracts  by  cities  of  that  class,  so  far  as 
here  material,  provides: 

"  •  •  •  In  all  street  and  sewax  work, 
*  *  when  the  expenditure  required  for  the 
same  exceeds  the  sutd  of  &ve  hundred  dollars, 
the  same  shall  be  done  by  contract  and  shall  be 
let  to  the  lowest  respooaible  bidder,  after  due 
notice,  under  anch  regulations  aa  may  be  pre- 
scribed by  ordinance.  *  •  •  >•  Rem,  ft  Bal. 
Code,  S  7694. 

An  ordinance  of  the  dty  of  Wenatchee, 
which  is  In  evidence,  passed  pursuant  to  this 
statute,  makes  the  same  provision  as  to  con- 
tracts requiring  an  expenditure  in  excess  of 
$500,  and  provides  that  the  contrad;  shall 
contain: 

"  •  •  •  Substantial  covenants  requiring  the 
contractor  to  direct  and  maintain,  daring  the 
nighttime,  barriers  and  lights  to  prevent  acci- 
dents ;  and  that  the  c<»itrBct  shall  contain  other 
covenants  as  experience  may  necessitate  to  save 
the  city  harmless  from  damages  and  to  indem- 
nify the  city  against  all  liability  for  failure  of 
contractor  to  perform  the  contract  or  all  liabil- 
ities which  the  city  might  suffer  from  the  care- 
lessneaa  or  neglect  of  the  contractor,  the  agents, 
employes  or  workmen.  *  •  •  That  whenever 
any  work  or  improvement  La  let  by  a  contract, 
the  officer  of  the  city  letting  the  contract  shall 
take  a  proper  surety  bond  in  the  amount  not 
leeB  than  the  contract-  price,  conditioned  for  the 
performance  of  the  contract,  and.  also  condition- 
ed to  indemnify  the  city  against  all  liabilities 
which  might  accrue  against  the  city  by  failure 
of  the  contractor  to  perform  the  contract  or  in 
any  wise  resulting  from  the  carelessness  or  neg- 
lect of  the  contractor,  his  agents,  employ^ 
or  workmen.  That  anch  bonds  shall  be  submit- 
ted to  the  dty  attorney  for  esamination  and 
shall  be  approved  by  him  and  the  mayor ;  and 
that  no  contracts  shall  take  effect  until  the 
bonds  required  by  the  ordinance,  prmerly  cer- 
tified, and  approved,  shall  have  been  filed." 

It  Is  admitted  that  no  attempt  whatever 
was  made  to  comply  with  the  provisions  ^- 
ther  of  the  statute  or  the  ordinance.  It  la 
dear  that  the  agreement  never  took  effect  aa 
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a  Taltd  contract.  Arnott  t.  Spokane,  6  Wash. 
442,  33  Pac.  1063:  Moran  v.  Thompaan,  20 
Wash.  525,  6G  Pac.  2»;  Green  v.  Okanogan 
County,  60  Wash.  800,  111  Paa  220, 114  Pac. 
457;   State  ex  rel.  Craig  t.  Newport,.  70 
Wash.  286,  126  Pac.  637.    This  pbase  of  the 
case  is  not  affected  by  tbe  aBsumptlon  that 
Inasmuch  as  the  dty  bad  tbe  power,  by  ob- 
scrving  the  statute  and  ordinance,  to  make 
a  Talld  contract,  the  contract,  though  made 
withont  such  observance,  waa  not  ultra  vires, 
and  tbe  dty  might  therefore  be  compelled  to 
pay  to  Berry  &  Monary  the  reasonable  value 
of  the  work  d<Hie  by  tbem  under  tbe  invalid 
agreement.   Assuming  without  deciding  that 
this  would  be  tbe  case  as  between  tbe  par- 
ties to  the  contract  tinder  tbe  rule  announced 
in  Green  v.  Okanogan  County,  supra,  and 
Criswdl  T.  Directors  of  School  District,  84 
Wash.  420,  75  Pac.  984,  the  recovery  never- 
theless would  be  not  upon  the  contract  but 
upoa  a  quantum  meruit.   Hambacb  v.  Ward, 
60  Wash.  361,  125  Pa&  140.    Tbe  parties 
would  not  recover  as  contractors,  Independ- 
eat  or  otherwise,  but  as  servants  or  agents 
of  the  dty,  who  by  their  labor  bad  conferred 
a  benefit  which  was  accepted  and  enjoyed. 
In  other  words,  the  dty  would  be  estopped  to 
withhold  the  reascmable  value  of  the  work 
while  retaining  tiie  benefit.    This,  however, 
would  not  estop  third  parties,  injured  by  any 
negligence  In  the  progress  of  the  work,  avoid- 
able by  reasonable  supervision,  from  main- 
taining an  action  against  the  dty  aa  the  par- 
ty primarily  liable  on'  the  ground  that  there 
was  no  contract  and  that  It  was  not  only 
vlthbi  its  power  but  that  It  was  Its  duty  to 
supervise  the  work,  wblcb  it  bound  no  one 
else  to  supervise  dther  by  contract  let  as 
prescribed  by  statute  or  by  bond  conditioned 
IS  provided  by  ordinance.    Tbe  dominant 
bet  is  that  the  dty  was  permitting  this 
work  to  be  done  apon  its  streets  and  accept- 
ing the  benefit  without  any  valid  contract  in 
ilinet  cmitraTmtion  of  the  positive  ■  provl- 
ilais  of  tbe  statute  and  ordinance.  The  sit- 
uation pfesmted  is  therefore  precisely  tbe 
HBO  as  that  found  In  tbe  case  of  Collens- 
worth  T.  New  Whatcom,  1«  Wash.  224.  47 
Pac  489.  In  that  case  New  Whatcom,  a  dty 
of  tbe  diird  daaa,  in  disregard  ot  this  same 
wctkn  ot  the  statute,  by  mwe  resolution  <^ 
Its  coandl  and  without  letting  any  contract, 
Qudertook  to  dig  certain  ditches  for  the  ex- 
teaskin  (tf  its  water  system  by  the  direct  em- 
ployiMDt  oC  day  labor  under  the  snpwvlslon 
vt  Uk6  dty  engineer.  The  estimated  cost  of 
the  wotfe  was  In  excess  of  |500.  In  the  pros- 
eeDtkn  of  the  work,  a  carelessly  fired  blast 
lajnred  Uie  plaintiff.    The  dty  sought  to 
iTold  UaUUty  for  the  injury  on  the  ground 
that  In  doing  the  work  by  day  labor.  Instead 
letting  the  woric  to  an  Independent  con- 
tractor, it  was  acttait  ultra  vires;  hoioe  tike 
parties  who  flied  the  blast,  and  whose  negll- 
mce  caused  tbe  Injury,  were  not  aervante 
or  agtttts  oC  the  dty.   Holding  Oda  view 
naoDiid,  tUa  eourt  saU: 


"We  think.it  may  be  coaceded  that  the  reso- 
lution of  the  council,  above  set  out,  did  not  le< 
gaily  constitute  the  engineer  tbe  agent  of  tbe 
city.  But  it  does  not  follow  that  the  city  can 
escape  liability  for  the  injuries  occasioned  to 
the  plaintiff  by  tbe  cardess  and  negl^ent  act  of 
those  actually  within  the  control  of  the  corpo- 
rate authorities  engaged  in  the  prosecution  of 
a  work  ostensibly  within  tbe  srope  of  its  cor- 
porate power.  The  reasons  which  would  defeat 
an  action  brought  by  a  corporation  creditor  up* 
on  a  contract  attempted  to  be  created  in  disre- 
gard of  statutory  requirements,  or  an  action 
broi^rbt  by  the  laborers  themselves  to  secure 
tbe  value  of  their  services,  are  not  applicable  to 
the  present  action.  The  creditor  or  laborer  in 
auch  CBs^s  enters  into  the  contract  or  renders 
the  service  with  full  knowledge,  presumably, 
that  the  law  forbids  that  the  dty  should  make 
such  a  contract,  or  foibids  that  the  dty  should 
undertake  the  work  in  which  the  services  were 
performed.  But  these  reasons  are  entirely  in- 
applicable, when  urged  in  defense  of  an  action  of 
the  chazaetsr  broogiit  by  the  ^alntifP  hodn. 
His  injuries  have  been  sustained,  not  as  a  con- 
sequence of  any  act  In  which  be  nas  participat- 
ed or  bad  knowledge.  The  respondent  cannot  be 
charged  with  any  fcaowledge  of  the  infirmity  of 
the  attempted  contract  of  employnrat  between 
the  city  and  the  persons  firmg  tbe  blast.  It. 
is  enough,  we  think,  that  the  city  possessed  the 
undoubted  authority  to  construct  or  extend  its 
waterworks  system,  and 'the  mere  fact  that,  in 
attempting  so  to  do,  it  did  not  conform  to  the- 
requiremeuts  of  its  charter,  furnishes  no  euffi- 
cient  reason  for  exempting  it  from  liability  for 
the  injury  occurring  to  respondent." 

Bearing  In  mind  the  fact  that.  In  the  case 
now  before  us,  the  work  was  being  perform- 
ed on  the  dty's  streets,  and  for  the  dty's- 
benefit,  and  at  the  city's  expense,  but  under 
no  valid  contract.  It  Is  at  once  evident  that 
the  language  above  quoted  is  directly  appli- 
cable here.  The  dty  possessed  the  undoubt- 
ed authority  to  make  excavations  In  Its 
streets  for  water  mains.  The  mere  fact  that, 
hi  attempting  to  do  so,  it  did  not  conform  to 
the  requirements  of  the  law  and  Its  ordi- 
nances, "furnishes  no  suffident  reason  for 
exempting  it  from  liability  for  the  injury  oc- 
curring to  the  respondent"  Having  placed 
t^e  duty  of  proper  supervision  of  tbe  work 
upon  no  one  else  In  the  only  manner  author- 
ized by  law,  that  dnty,  aa  a  matter  of  law, 
still  remained  with  the  dty.  Ttxe  result  of 
the  failure  to  observe  that  duty  cannot  be 
avoided  by  the  specious  plea  of  a  contract  In- 
valid on  Its  face  and  only  enforceable  even 
as  between  the  parties  thereto,  if  at  all,  on 
tbe  prlndple  of  estoppet  It  is  elementary 
that  estoppels,  to  be  available,  must  be  mutu- 
al. Tbete  can  be  no  mutual  estoppel  aa  be- 
tween the  dty  and  the  respondattt,  a  total 
stranger  to  the  alleged  contract  to  deny  the 
contractual  relation  as  relieving  the  dty  of 
Its  positive  duty  to  provide  such  adequate 
supervision  of  those  emi^oyed  on  the  work  as 
to  avfdd  dangers  reasonably  to  be  anticipat- 
ed fr<Hn  the  negllgmt  use  or  care  of  explo- 
sives necessarily  employed  in  the  pOTform- 
ance  of  tbe  work.  It  is  no  argument  to  say 
that  tbe  reepondmt  has  lost  no  right  by  rea- 
BOa  ot  the  Invalidity  of  the  contract  What 
la  more  to  the  point  Is  that  the  dty  can  gain 
no  Immunity  by  reason  of  an  invalid  con- 
tract <»:  an  invalid  mode-  of  performing  tbe 
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work.  It  was  stlU  under  the  posItiTe  doty 
of  providing  competent  superrldon  to  avoid 
danger. 

[2]  There  can  be  no  donbt  of  the  api>el- 
lant's  negligence  In  the  premises.  The  city 
authorities  knew  that  explosives  were  neces- 
sary and  were  actually  being  used  In  the 
prosecution  of  the  work.  It  was  Its  positive 
duty  to  exercise  reasonable  care  not  only  to 
avoid  negligent  use  but  negligent  abandon- 
ment of  the  exploslvea  upon  the  street  during 
the  progress  of  the  work.  It  was  not  only 
under  the  general  duty  to  keep  Its  streets 
free  from  avoidable  damages  reasonably  to 
be  anticipated,  but  it  was  also  under  the 
same  duty  to  safeguard  explosives  used,  by 
Its  agents  and  employes  upon  the  streets  as 
that  incumbent  upon  private  persons  relative 
to  their  own  premises  under  the  same  condi- 
tions. The  case  thus  falls  within  the  rule  of 
liability  sustained  by  this  court  in  such  cases. 
Crabb  v.  Wllklns,  59  Wash.  3(»,  109  Pac  807; 
Akin  V.  Bradley  Eng.  &  Mach.  Co.,  48  Wash. 
97,  92  Pac.  903, 14  L.  R.  A.  (N.  S.)  586 ;  Olson 
V.  Gill  Home  Investment  Co.,  58  Wash.  151, 
108  Pac  140,  27  L.  K.  A.  (N.  S.)  884 ;  Mathis 
T.  Granger  Brick  &  Tile  Co.,  149  Paa  3. 
These  considerations  dispose  of  the  appel- 
lant's argument,  t>aaed  upon  our  decision  in 
Wilton  V.  Spokane,  73  Wash.  619,  132  Pac. 
404.  In  that  case  the  work  was  done  under 
a  valid  contract  creating  the  relation  of  an 
Independent  contractor  in  the  person  per- 
forming the  work,  relieving  the  city  of  that 
strict  duty  of  supervision  which  would  have 
existed  but  for  the  contract  In  that  case, 
moreover,  the  danger  was  hidden,  so  as  not 
to  be  discernible  by  mere  Inspection.  Here 
there  is  no  contract  which  the  city  can  invoke 
to  avoid  liability  to  third  persona,  and  the 
negligence  would  have  been  discovered  by 
any  sort  of  supervision. 

We  find  It  unnecessary  to  decide  whether, 
in  view  of  the  known  necessity  of  using  ex- 
plosives In  the  work,  the  city,  even  had  there 
been  a  valid  contract,  could  have  avoided 
liability  for  the  n^llgence  of  an  independent 
contractor.  Even  In  such  a  case  it  is  admit- 
ted that  the  dty  would  have  been  liable  for 
injury  resulting  from  negligent  firing  of  a 
blast  because  of  the  inherent  danger  of  the 
work  imposing  the  nondelegable  duty  of  su- 
pervision. Freebnry  v.  Chicago,  M.  &  P.  S. 
B.  Co.,  77  Wash.  464,  137  Pac.  1044.  In  any 
event,  there  being  uo  contract,  the  question 
is  not  material  here. 

[3]  2.  The  court,  by  its  Instructions,  took 
from  the  jury  the  affirmative  defense  that 
the  negligence  was  that  of  independent  con- 
tractors, and  that  the  city  had  no  notice  of 
the  presence  of  the  dangerous  substance  on 
ita  street  As  we  have  seen,  there  was  no 
independent  contract,  and  the  work  in  con- 
templation of  law  was  being  performed  by 
the  dty  tJirough  Ita  own  employ^.  The  act 
of  leaving  the  explosives  in  the  street  was 
therefore  its  own  act  It  must  be  charged 
with  notice  of  Its  own  negllgenca.  It  follows 


that  there  was  no  error  In  these  instructions. 

[4, 1]  On  the  question  of  contributory  neg- 
ligence, the  court  Instructed  as  follows: 

"Ton  are  further  instnicted  that  in  deter- 
mining the  question  whether  or  not  the  plaiotiS 
was  guilty  of  contributory  negligence  to  such  an 
extent  as  to  directly  and  proximately  and  mate* 
rially  contribute  to  the  injury  which  he  suffer- 
ed, it  is  the  duty  of  the  ixay  to  take  into  con- 
sideration the  boy's  age  and  all  of  the  eircam- 
stances  surrounding  him,  his  experience  or  lack 
of  experience;  his -Knowledge  or  lack  of  knowl- 
edge, the  amount  of  prudence,  care,  and  judg- 
ment which  would  ordinarily  and  reasonably  be 
expected  of  a  boy  of  that  age  under  the  circum- 
stances end  conditions  shown  by  the  evidence 
in  this  case.  That  ia  the  rule  by  which  the 
question  of  whether  or  not  he  Is  guilty  of  con- 
tributor negligence  ia  to  be  measured  by  tha 
jury.  You  thould  not  applff  to  the  plaintiff  in 
the  oaae  the  aam,e  rulet  you  would  apply  to  a 
aroton  man.  Ton  should  make  allowances  for 
his  youth,  and.  In  attempting  to  detennine  the 
question  ot  his  contributory  negligence  or  the 
lack  of  it,  inquire  whether  or  not  he  exercised 
Buch  care  as  would  reasonably  and  ordinarily  be 
expected  of  a  boy  of  Us  age,  intelligence,  and 
expeilenoft  nuder  like  drcamstaiices  and  oondi- 
tiona." 

The  appellant  Isolates  the  phrase  which 
we  have  italicized  and  charges  grievous  er- 
ror In  its  use.  It  is  urged  that  the  Jury  was 
ther^y  precluded  from  taking  into  consider- 
ation the  boy's  age,  experience,  knowledge, 
and  Intelligence.  A  reading  ot  the  phrase 
In  context  shows  that  every  one  of  these  ele- 
ments was  Included  In  the  same  sentence  In 
which  It  occurs.  An  Instruction  identical 
in  thought,  though  more  argnmentatively  ex- 
pressed, was  approved  by  this  court  in  the 
case  of  TibUts  v.  Spokane,  64  Wash.  670, 117 
Pac  397.  We  have  so  often  held  that  error 
cannot  be  successfally  predicated  upon  a  de- 
tached part  of  an  Instractlon,  not  erroneous 
wh^  taken  in  context,  that  citation  to  the 
point  seems  unnecessary.  We  find  no  error  In 
the  Instructions. 

[I]  3.  At  the  time  of  the  accident  the  re- 
^ndent  was  only  11  years  old.  The  other 
two  boys  were  9  and  8,  respectively.  The  re- 
spondent testified  that  he  did  not  know  what 
the  caps  were,  and  did  not  know  that  they 
would  ^plode;  that  he  knew  what  the  dyna- 
mite was  and  also  the  fuse ;  that  be  held  the 
fuse  In  the  cap  to  avoid  burning  himself; 
thinking  as  he  expressed  It  that  the  ftiae 
would  only  "fizz" ;  that  when  the  fuse  born- 
ed  down  to  tlxe  cap  the  cap  exploded  and 
blew  his  Angers  off.  The  other  two  boys  tes- 
tified that  they  went  Into  the  alley  so  no 
one  would  hear  the  explosion,  but  both  of 
them  thought  the  fuse  would  Just  "flzz." 
Though  the  respondent  testified  that  he  had 
never  seen  dynamite  exploded,  and  one  ot 
the  other  boys  testified  that  he  and  the  re- 
spondent had  watched  the  workmen  explode 
a  blast,  the  conflict  presented  a  mere  ques- 
tion of  credibility  for  the  Jury's  solatton, 
whldi,  even  If  solved  In  favor  of  the  other 
boy's  statement  would  not  establish,  aa  a 
matter  of  law,  the  respondent's  knowledge  ot 
the  dangerous  character  of  the  cap.  As  said 
by  this  court  In  Olsfm  y,  GUI  fUniie  Inn«t> 
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ment  Co.,  sniun.  In  qpeakiug  of  boys  abont  14 

rears  of  age: 

"In  this  esse  it  was  for  the  iwej  to  deter- 
mine whether  respondent  and  the  other  boys, 
eonsiderins  their  age,  their  experience,  aad 
their  knowledge  of  right  and  wrong,  were  in 
their  acts  governed  by  unreasoning  and  natural 
impulses." 

Under  the  evidence  bere,  the  qnestiOD  of 
coEtrlbntoiT  negUgeoce  was  clearly  one  for 
tlie  Jury.   Grabb  t.  WUklna,  supra;  AUn  r. 
Bradley  Eng.  A  Mach.  Co.,  snpra ;  MathU 
Granger  Brick  &  TUe  Co.,  supra. 

[7]  4.  Nor  can  we  say  that,  as  a  matter  of 
law,  the  verdict  is  excessive.  This  boy  must 
go  through  life  with  a  maimed  and  disfigured 
band.  The  evidence  tends  to  show  that  he 
can  never  nse  It  In  skilled  labor.  The  amount 
may  be  larger  than  we  would  have  awarded 
lud  we  been  the  jury,  but  it  is  not  so  large 
as  to  indicate  prejudice  or  other  illegal  or 
unworthy  motives  on  the  jury's  part. 

We  find  no  warrant  for  disturbing  tbe 
jodgnient  It  Ifl  affirmed. 

UOBRIS,  O.  J.,  and  MAIN,  FUUL^BRTON. 
and  CROW,  JJ.,  concur. 


ZAEIUA  CENTRAL  HEATING  00.  T.  CITY 
OP  NOBTH  YAKIMA.   (No.  12271.) 

(Supreme  Court  of  Washington.   June  17, 
1911k) 

UdITICIFAL  COBPOBATIOKa  «S»827  —  TOKTB  — 

Defecttvv  Flume, 
A  city  maintained  a  series  of  wooden 
Bums  to  irrigate  its  park  »Btem.  A  heating 
eompany  by  permission  laid  its  steam  pipes 
Doder  such  flumes  to  the  depth  of  four  or  five 
feet  The  laying  of  the  steam  pipes  caused 
dte  Same  to  sag  and  leak,  permitting  the  water 
to  percolate  upon  the  steam  pipes,  causing  ex- 
cessive condensation.  The  neatmg  company 
brongtit  an  action  for  injuries  so  caused.  Heldj 
that  the  injury,  being  the  result  of  natural 
conditions,  the  probability  of  which  was  known 
to  plaintiff  at  the  time  It  obtained  the  franchise, 
was  not  actionable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
GnpontioiiB,  GtonL  Dig."  {|  1772-1776;  Dec. 
Dig.  «s>827.] 

Departmeot  2.'  Appeal  from  Superior 
Court,  Taklma  County;  Tbos.  B.  Grady, 
Judge. 

Action  by  the  Yakima  Central  Heating 
Company  against  the  City  of  North  Yakima. 
Prom  a  Jndgmrat  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Gay  0.  Shumate,  of  North  Yakima,  for  ap- 
p^ant  Fred  Farker,  of  North  Yakima,  for 
n^cndent 

UOOBIS,  G.  J.  Respondent  brought  this 
action  to  recover  damages  to  Its  pipe  lines, 
claimed  to  have  been  caused  by  leakage  from 
wooden  flumes  used  by  the  ci^  in  conveying 
water  across  certain  alleys.  These  flames 
were  part  of  the  park  system  of  the  city, 
being  used  In  conveying  water  for  the  pur- 


pose of  Irrigation  of  the  trees,  grass  plats, 
and  parking  strips  within  the  confines  of  the 
streets,  and  had  been  so  used  by  the  city  for 
many  years  prior  to  1910,  when  under  a 
franchise  from  the  city  respondent  excavated 
underneath  these  flumes  four  or  five  feet  in 
depth  and  laid  Its  steam  pipes,  the  Injury 
claimed  b^g  that  water  seeped  down  from 
the  flumes  upon  the  steam  pipes  and  caused 
excessive  condensation.  Judgment  went 
against  the  city,  and  it  appeals. 

It  is  contended  in  support  of  the  judgment 
that  the  dty  In  so  conveying  this  water 
Is  acting  in  its  private  and  not  its  govern- 
mental capacity,  and  must  respond  in  dam- 
ages for  the  injuries  suffered;  reliance  be- 
ing placed  upon  two  cases  from  this  court, 
Hayes  t.  Vancouver,  61  Wash.  S36,  112 
Pac.  4US,  and  Ylttucd  Importing  Co.  t.  Seat- 
tie,  72  Wash.  192,  130  Pac.  109.  Neither  of 
these  cases  will  sustain  llabUlty  against  the 
city.  In  the  Vancouver  Case  it  was  held  that 
a  dty  Is  liable  for  damages  resulting  to  a 
property  owner  by  flooding  his  premises  in 
pumping  water  Into  a  sewer  in  an  endeavor 
to  remove  an  (riistructlon,  the  reasoning  be- 
ing that  the  act  was  a  direct  trespass  for 
which  liability  would  rest  upon  the  city  upon 
the  same  principle  as  If  the  act  had  been  per- 
formed by  a  private  individual,  the  duty  of 
the  dty  to  keep  Its  sewer  In  repair  being  a 
ministerial  and  not  a  governmental  dut?,  for 
the  breach  of  which  an  action  will  lie.  This 
doctrine  was  first  announced  in  Sutton  v. 
Snohomish,  11  Wash.  24,  39  Pac.  273,  48  Am. 
St.  Rep.  847,  and  has  been  uniformly  follow- 
ed. Hewitt  T.  Seattle,  62  Wash.  377,  113  Pac. 
10S4,  32  l4  R.  A.  (N.  S.)  632.  In  the  SeatUe 
Case  it  was  held  that  a  dty  owes  to  property 
owners  the  duty  of  a  reaatMiable  inspection 
of  its  sewers  and  Is  liable  for  damages  caus- 
ed by  obstructions  and  overflow.  Referring 
to  this  duty  It  was  there  said: 

"It  is  well  settled  that  a  municipal  corpora- 
tion is  not  an  Insurer  of  the  condition  at  its 
sewera,  and  that  to  charge  It  with  damages  oc- 
casioDed  by  an  obstruction  therein  negligence 
mnst  be  shown.  This  proposition  Is  not  con- 
troverted. It  is  so  well  known  as  not  to  require 
the  dtation  of  authority  in  its  support" 

The  injury  here  sustained  was  not  caused 
by  any  direct  or  positive  ad;  of  the  dty  or 
its  servants  nor  was  it  the  result  at  negli- 
gence in  original  construction,  but  so  far 
as  we  are  advised  by  the  record,  It  was  the 
result  of  natural  conditions,  the  probability 
of  which  was  as  weU  known  to  respondent  at 
the  time  it  obtained  its  franchise  to  tunnel 
beneath  these  flumes  as  it  was  to  the  dty, 
and  for  the  happening  of  which  It  must  be 
held  to  have  accepted  the  risk.  When  re- 
spondent uncovered  its  pipes  to  repair  them 
it  was  found  that  the  flumes  had  sagged  and 
leaked,  permitting  the  water  to  percolate 
down  and  upon  the  steam  pipes.  It  is  admit- 
ted that  the  soil  underneath  the  flumes  is  of 
a  gravelly  and  porus  nature,  and  It  is  fur- 
ther shown  that  respondent's  construction 
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was  in  the  winter  and  spring,  when  the 
ground  was  frozen,  and  that  it  would  be  im- 
possible to  fill  and  tamp  this  frozen  ground  so 
that,  when  thawed,  it  would  not  settle  nnder- 
neath  the  flumes.  It  is  also  shown  that  the 
effect  of  the  excavation  beneath  the  flumes 
would  have  a  tendency'  to  cause  the  flames 
to  settle  and  sag.  This,  it  seems  to  ns,  es- 
tablishes the  fact  that  respondent's  Injury 
was  the  result  of  natural  conditions  which 
it  was  its  doty  to  guard  against,  and,  not 
haring  done  so,  it  cannot  fasten  liability 
upon  the  city  for  the  happening  of  that  wUch 
was  a  natural  result  and  should  have  been 
anticipated.  These  facts  detern^lne  the  rule 
of  nonliability  upon  the  part  of  the  dty  for 
the  injury  suffered  by  respondent. 

The  case  being  determined  upon  the  facts, 
we  refrain  from  any  discussion  of  the  ques- 
tion as  to  whether  the  city  in  the  construc- 
tion and  maintenance  of  these  flumes  acts 
in  a  proprietary  or  governmental  capacil?, 
as  snc^  determination  is  not  necessary  to  the 
final  disposition  of  the  case. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dlsmlsa 

GROW,  MAIN,  ELLIS,  and  FULLSRTON, 
JJ.,  concur. 


WILLIAMS  V.  WILLIAMS.    CNo.  12238.) 

(Supreme  Court  of  Washington.  June  21, 1915.) 

DlVOltCIi:  «=9252— ALLOWAKCES— DlBPOBITZOH 
OF  i'BOPEBTr. 

In  a  wife's  action  for  divorce,  granted  on  the 
ground  of  defeudant's  cruel  and  iohuman  treat- 
ment, where  it  appeared  that  prior  to  the  mar- 
riage she  owned  some  household  goods  and  fur- 
niture which  was  used  by  them  during  their 
married  life,  and  had  owned  land  sold  at  a  value 
of  $1,200  in  exchange  for  and  in  part  payment 
of  an  automobile  which  the  parties  had  pur- 
chased for  $2,400,  and  that  deieudant,  prior  to 
the  marriage,  agreed  to  make  ample  provision 
for  her  and  to  educate  her  son  and  her  adwted 
daughter,  but  biled  to  do  so,  that  defendant 
owned  four  separate  tracts  in  Nebraska  valued 
at  $70,000,  with  incumbrances  of  $13,500,  unin- 
cumbered city  property  in  that  state  valued  at 
$2,000,  and  several  ci^  lots  in  this  state  valued 
above  incumbrances  at  about  $37,000,  and  that 
hia  children  were  all  grown  to  mature  years,  an 
award  to  plaintiff  as  uer  separate  estate  of  the 
household  goods,  the  automobile,  the  city  resi- 
dence property,  another  city  tract,  and  a  town- 
ship tract,  all  valued  at  $24,800  above  incum- 
brances, in  view  of  the  advantage  of  the  trial 
judge  who  saw  the  parties,  heard  them  testify, 
and  knew  their  respective  needs  and  resources, 
on  trial  de  novo  would  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  6$  713-715;   Dec.  Dig.  «=»252.3 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Humphries,  Judge. 

Action  for  divorce  by  May  E.  Williams 
against  Paris  A.  Williams.  Decree  for  plain- 
tilC,  and  defendant  appeals.  Affirmed. 

Byers  ft  Byers,  of  Seattle,  for  appellant 
Beeler  ft  Sullivan,  of  Seattle,  for  respondent. 

CBOW,  J.  This  is  an  action  for  divorce, 
oommenced  by  May  B.  WtlUains  against 


Paris  A.  WUllams.   From  a  decree  in  plain* 
tiff's  favor,  the  defendant  has  appealed. 

On  August  30,  1910,  appellant,  then  62 
years  of  age,  and  respondent,  then  36  years 
of  age,  after  a  brief  courtship,  were  married 
In  Seattle,  Wash,    Both  parties  had  been 
previously  married  and  had  children.  Ap- 
pellant has  large  property  holdings  in  this 
state  and  in  the  state  of  Nebraska.  Respond- 
ent owned  6  acres  of  land  near  Lake  Wash- 
ington, which  were  disposed  of  as  her^naf  ter 
stated.    Sut>8equent  to  the  marriage  appel- 
lant built  a  residence  on  certain  lota  in  the 
dty  of  Seattle,  which  he  conveyed  to  re- 
spondent, and  which  they  occupied  as  a 
home.  Respondent  commenced  this  action  on 
July  26,  1913.    After  hearing  the  evidence, 
the  trial  Judge,  In  substance,  found  that  ap- 
pellant had  been  guilty  of  cruel  aud  Inhuman 
treatment  towards  respondent;  that  he  bad 
been  guilty  of  personal  Indignities  rendering 
her  life  burd^isome;   that  be  was  stingy, 
miserly,  penurious,  and  quarr^ome;  that 
during  their  entire  married  life  he  had  pro- 
vided respondmt  with  but  one  blue  serge  suit 
and  one  dress;   that  on  one  occasion  when 
she  asked  for  money  to  purctmse  needed  un- 
derwear for  herself  and  her  adopted  daugh- 
ter he  grudgingly  offered  her  $1  and  a  car 
ticket  for  that  purpose;  and  that  appellant 
was  wholly  wanting  in  human  sympathy,  and 
failed  to  show  any  love  or  affection  toward 
respondent    Other  Instances  of  conduct  on 
appellant's  part  tending  to  support  the  alle- 
gations of  the  complaint  were  stated  in  the 
findings.  The  trial  Jndge  further  found  that 
prior  to  their  marriage  respondent  owned 
some  household  goods  and  furniture  which 
were  used  by  the  parties  throughout  their 
married  life;  that  she  also  owned  the  6-ftcre 
tract  of  land  above  mentioned,  located  about 
three-fourths  of  a  nille  from  Woodinvllle, 
which  was  sold  at  the  value  of  $1,200  in  ex- 
change for  and  part  payment  on  an  automo- 
bile which  the  parties  purchased  for  $2,400 ; 
that  appellant  owned  SCO  acres  of  tillable 
land  in  four  separate  tracts  in  the  state  of 
Nebraska,  of  the  total  value  of  $70,000,  sub- 
ject to  mortgages  amounting  to  $13,500 ;  that 
he  owned  certain  unincumbered  city  property 
in  Nebraska  of  the  value  of  $2,500 ;  and  that 
he  owned  the  following  real  estate  in  the 
state  of  Washington:  (a)  Lots  5  and  6  in 
block  L  of  WiUiam  M.  BeU's  Fifth  addition 
to  the  city  of  Seattle,  situate  at  the  south- 
east corner  of  Fourth  avenue  and  Battery 
street,  designated  in  the  record  as  tlie  Bat- 
tery street  property,  of  the  approximate  val- 
ue of  $30,000,  subject  to  a  mortgage  of  $5,000 
and  special  assessments  for  about  $11,681,  the 
net  value  of  the  property  over  and  above  in- 
cumbrances being  $13310.    (b)  The  east  66 
feet  of  the  south  10  feet  of  lot  6  and  the  east 
66  feet  of  lot  7  in  block  40,  Terry's  First  ad- 
dition to  the  city  of  Seattle,  designated  in 
the  record  as  the  James  street  property,  lo- 
cated at  the  northeast  coiner  of  Seventh 
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imnie  and  James  street,  of  the  approximate 
raloe  ot  $20,000,  subject  to  a  mortgage  ot 
$7^,  the  net  value  over  and  above  the  In- 
cbmbrance  being  $12,500.  (c)  Lots  1  to  22. 
iDCluslre,  of  block  6  of  Bums'  addition  to  the 
dt7  of  Seattle,  designated  In  the  record  as 
tbe  Greeo  Lake  property.  Lots  1  to  18  are 
vacant  and  unimproved.  Lots  19  to  22,  Inclu- 
slre,  are  the  property  on  which  the  home  la 
located  where  appellant  and  respondent  re- 
sided at  the  time  of  the  commencement  of 
this  action.  The  aggregate  value  of  the  lota 
1  to  22,  together  with  the  house  and  house- 
hold goods  and  effects,  approximates  $16,000, 
subject  to  a  mortgage  of  $6,000,  the  total 
T&lae  over  and  above  the  Incumbrances  be- 
ing $10,000.  This  Is  the  property  upon  which 
the  residence  was  built  by  appellant,  and 
which  was  conveyed  by  him  to  resiwndent 
(d)  One  hundred  and  sixty  acres  of  land  In 
sections  25  and  SO  In  township  22  north  of 
range  1  In  Pierce  county,  Wash.,  designated  as 
tlie  Plwce  county  property.  This  property  Is 
ot  the  value  of  $1,800,  subject  to  taxes  and 
assessments  amounting  to  $800,  leaving  a  net 
value  of  $1,500.  The  trial  Judge  further 
found  that  $2,000  is  a  proper  and  legal  allow- 
aoce  to  be  made  to  respondent  for  attorney's 
fees,  In  addition  to  $250  allowed  at  the  com- 
mencement of  the  action;  that  in  the  event 
of  an  ap;)eal  $260  is  a  pn^r  and  legal 
amonnt  to  be  allowed  respondent  as  suit 
money  therefor;  and  that  $10  per  week  is  a 
proper  and  legal  amonnt  to  be  allowed  her 
pending  such  appeal. 

Upon  these  findings  the  trial  ^dge  entered 
a  decree,  granting  a  divorce  to  respondent, 
and  awarding  her,  as  her  separate  estate,  the 
household  goods,  the  automobile,  the  Green 
Lake  prt^wrty,  the  Battery  street  property, 
and  the  Pierce  county  property,  an  attorney's 
fee  of  $2,000,  $200  suit  money  In  case  of  an 
appeal,  and  $10  per  week  pending  such  ap- 
peal. Tbe  real  estate  thua  awarded  to  re- 
spondent was  found  to  be  of  the  approximate 
ralne  of  $24,819  over  and  above  Incumbrances. 
All  of  the  Nebraska  property  and  the  James 
street  property,  of  the  value  of  about  $71,- 
900  over  and  above  Incumbrances,  were 
awarded  to  appellant,  It  being  provided,  how- 
ever, that  respondent  ^onld  have  a  lien  on 
tbe  James  street  property  for  Uie  attorney's 
tee  and  the  farther  allowance  made  In  tba 
evtot  of  an  appeal. 

A^eDant  makes  numerous  asslgnmoits  of 
error,  some  predicated  on  the  v^ectlon  and 
adml8ai<m  ot  evidence.  We  have  only  con- 
sidered eridence  which  we  regard  as  ctnnpe- 
tent  and  admissible,  and  find  that  no  evidence 
was  eccladed  to  appellant's  prejudice.  After 
a  careful  examlnathm  of  all  the  evidence, 
whlA  iB  conflicting,  we  are  unable  to  con- 
dode^  upon  a  trial  de  noro,  that  It  does  not 
tn^KMwjerate  In  fSaror  of  tbe  findings  made 
the  trial  Judge,  wtaldi  we  now  sustain. 
Appellant's  prlnd^  contention  is  that  the 
aUomnces  made  to  respondent  are  excessive^ 


and  that  the  same  should  be  materially  re- 
duced. At  first  blush  it  might  seem  tbat 
the  allowance  is  liberal,  but  when  we  come  to 
examine  the  entire  record  we  fall  to  see  that 
we  could  make  any  material  change  and 
And  support  In  tbe  record  for  so  doing.  The 
evidence  shows  that,  prior  to  their  marriage, 
appellant  agreed,  not  only  to  make  ample 
provision  for  respondent,  but  also  to  educate 
her  son  and  her  adopted  daughter,  both  of 
whom  were  minors;  tbat  he  entirely  failed 
to  do  BO  with  the  exception  that  he  gave  the 
daughter  a  few  months*  schooling;  that  the 
son  was  compelled  to  earn  bis  living,  paying 
board  to  appellant,  and  that  he  also  provided 
clothing  and  other  assistance  for  his  mother. 
Respondent  at  all  times  seems  to  have  con- 
ducted herself  as  a  dutiful  and  faithful  vrifa 
She  faithfully  attended  to  her  household  and 
domestic  duties,  and  no  serious  complaint  is 
made  of  her  conduct  In  any  regard.  She  has 
a  young  son  and  adopted  daughter.  Appel- 
lant's children  are  all  grown  and  of  mature 
years.  He  still  has  property  of  great  value, 
capable  of  producing  a  good  Income.  The 
property  awarded  to  respondent  is  burdened 
with  heavy  Incumbrances.  After  she  cares 
for  them  her  Income  will  be  materially  limit- 
ed. Only  by  prudent  management  and  the 
exercise  of  economy  will  she  be  able  to  dis- 
charge the  liens  and  protect  her  equities.  An 
award  of  money  to  respondent  in  lieu  of  the 
real  estate  might  do  aK>eUant  a  svlous  in* 
Justice,  compelling  him  to  sacrifice  consider- 
able property  to  make  pay mMit  In  view  of 
the  fact  that  the  trial  Judge  saw  the  parUea, 
beard  them  testify,  knew  their  respective 
needs  and  resources,  and  made  aa^  a  divi- 
sion as  to  him  seeiied  Just  and  pr<^r,  we 
have  concluded,  after  a  careful  examinatloo 
of  the  evidoioe  upon  a  trial  de  novo,  that  we 
will  not  disturb  the  award  irtiich  he  baa 
made. 

The  judgmenl  la  affirmed. 

MORRIS,  G.  J.,  and  BLLI8,  UAOt,  and 
FULLfiRTON.  JJ.,  concur. 


RTAN  V.  DOWELL.   (No.  12253.) 

(Supreme  Court  of  Washington.    June  16» 

1015.) 

L  Evidence  «=»135  —  EvxDEiraB  or  Otheb 
TaANSACnON  s— Fbaud. 

In  an  action  by  the  holder  of  a  contract  to 

fiave  dty  streets  to  recover  overpaymentB  made 
or  materiala  on  tbe  grouod  of  fraud,  evidence 
that  defendant  bad  used  the  same  means  to  de- 
fraud other  cootractors  to  whom  he  bad  fur- 
nished material  heU  admiaaible,  as  showing  a 
general  scheme  to  d^raud. 

[Ed.  Note.— For  other  casu.  see  Evidence, 
Oeot.  Dig;  SI  382,  3M,  40^40^;  Dec.  Dig. 
135.] 

2.  WiTNXaazS  (8=s>26&-~CB0BB-EXAiaNAlX0n— 

Evidence  in  Rebuttal. 

In  an  action  to  recover  overpayments  fraud- 
ulently obtained,  evidence  on  croas-examinatltni 
as  to  certain  discoonts  made  on  tbe  contract  was 
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competent  to  show  that  tlie  discount  was  equal 
to  the  entire  profit  on  the  contract;  the  witneaa 
having  testified  that  the  discount  was  given  to 
avoid  trouble,  rather  than  because  the  fraud 
had  been  discovered. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ii  831-»48k  969;  Dec.  Dig.  ^ 
26a] 

8.  Patuent  ^(=389— Etidsncs— Beceiftb. 

Where  plaintiff  sued  to  recover  overpay- 
ments made  for  materials  purchased,  on  the 
ground  that  defendant  manipulated  a  delivery- 
man's  pad,  bound  in  tablet  form,  upon  which 
the  material  was  entered  as  it  was  delivered,  so 
as  to  increase  the  number  of  duplicates,  ei- 
ther the  receipts  or  the  duplicates  were  admis- 
sible to  prove  the  fact  of  soch  fraudolent  ma- 
nipulation. 

[Ed.  Note.— For  other  cases,  see  Pajment, 
Cent  Dig.  IS  291-296;  Dec.  Dig.  «=>88  J 

4.  AoooUKV  Stated  4=>1  —  What  GoH8XI> 
TUTKft— Monthly  SsTTEsaaHT. 

In  an  action  to  recover  overpayments  for 
material  furnished,  that  plaintiff  and  defendant 
compared  statements  monthly;  and  made  set- 
tlement thereof,  did  not  make  such  settlement 
accounts  stated,  ao  as  to  estop  plaintiff  from 
showing  the  real  facts  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  as  1-8;  Deo.  Dig.  ^1.1 

D^rtment  2.  Aiq^eal  from  Supeitor 
Gour^  SJnK  Goonty ;  UltcfaeU  Gillteim  Judge. 

Ac^on  by  T.  Ryan  against  S.  L.  DowelL 
From  a  Jadgmeut  for  plalntUE,  defendant  ap* 
peals.  Affirmed. 

William  Wray,  of  Seattle,  for  appellant 
Qlll,  Hoyt  St  Frye,  of  Seattle,  for  respondent 

PULLKRTON,  J.  In  the  last  half  of  the 
year  1913  the  respondent,  wbo  was  plaintiff 
below,  paved  certain  streets  of  the  city  of 
Seattle  under  contract  with  the  dty.  In  the 
work  of  paving  he  was  required  to  use  sand, 
gravel,  and  cement,  and  these  he  purchased 
from  the  appellant,  to  be  delivered  as  need- 
ed at  -the  place  of  use,  at  prices  per  yard 
for  the  sand  and  gravel,  and  prices  per  bar- 
rel for  the  cement,  mutually  agreed  upon. 
During  the  progress  of  the  work  partial  ac- 
countings were  had  monthly  betweCT  the 
parties,  and  payments  were  made  to  the  ap- 
pellant by  the  respondent  on  the  basis  of 
such  accountings. 

As  a  means  of  keeping  an  account  of  the 
guantltlea  of  materials  delivered,  the  ap- 
pellant furnished  his  dellveryman  with  sales- 
man's pads,  bound  In  tablet  form,  with  alter- 
nating white,  yellow,  and  pink  slips.  The 
white  and  yellow  slips  were  carbonized  on 
their  backs,  and  the  three  were  so  bound  to- 
gether in  the  pads  that  a  writing  on  the 
white  slip  wonld  reproduce  in  the  same  rela- 
tive position  on  the  yellow  and  pink  slips. 
On  the  delivery  of  materials  of  any  sort 
the  kind  and  quantity  thereof  would  be  writ- 
ten on  the  white  slip  by  the  dellveryman. 
The  pad  would  then  be  handed  to  the  per- 
son receiving  the  material,  who  would  write 
his  name  on  the  white  slip  as  a  receipt  The 
yellow  duplicate  would  then  be  torn  from 
the  pad  and  delivered  to  the  receiver^  and  the 


white  and  ptnk  slips  retained  for  the  use  of 
the  appellant.  Frcm  these  slips  the  quanti- 
ties delivered  between  the  times  of  the  set- 
tlements were  made  up;  the  respondent  rely- 
ing for  the  accuracy  of  the  account  upon  the 
signatures  of  his  foreman  and  assistants  aa 
they  appeared  upon  the  white  slips,  rather 
than  upon  the  duplicate  slips  delivered  to 
him.  As  the  work  neared  Its  close,  the  re- 
spondent conceived  that  he  had  been  over- 
reached and  defrauded  in  these  partial  set- 
tlements; that  the  actual  quantities  of  sand, 
gravel,  and  cement  delivered  was  much  less 
than  the  claimed  quantities;  and  that  be  had 
been  Induced  to  pay  for  a  large  quantity  of 
such  materials  In  excess  of  tbat  actually  de- 
livered. 

The  present  action  was  Instituted  to  re- 
cover the  overpayments.  On  the  trial  the 
respondent's  evldaice  tended  to  show  that  he 
had  been  overreached  by  the  fraodulent  ma- 
nipulation by  the  dellveryman  of  tbe  slips  In 
the  pads  mentioned.  As  the  pads  were  pre- 
pared and  put  together  the  mannfacturerf 
a  writing  qq  the  white  slip  would  reproduce 
only  on  tbe  succeeding  y^ov  and  pink  sllpa 
But  It  was  found  tliat  by  removing  the  pink 
sl^  the  writing  on  the  wbtte  slip  could  be 
made  to  reproduce  <m  two  or  more  succeed- 
ing white  and  yellow  sUp^  thus  duplicating 
the  signatores  on  tbe  white  slips,  and  ena- 
bling the  appelant  to  tnm  in  two  or  more 
sudi  Blips  for  a  single  delivery;  that  such 
slips  were  actually  duplicated  by  the  process 
mentbmed  ajid  afterwards  turned  in,  ena- 
bling the  a^iellant  to  receive,,  as  the  Jury 
fbund,  an  excess  payment  tor  the  three  arti- 
cles mentioned  of  tbe  sum  of  ^,000. 

[1]  In  the  course  of  tbe  trisl,  over  the  ob- 
jection of  counsd,  the  xemtondent  was  pea> 
mltted  to  show  that  the  aweUant  had  used 
tbe  same  mesns  to  defraud  othw  omtractora 
with  whom  lie  had  contracts  to  furnish  sand, 
gravel,  and  cement  who  were  engaged  in 
making  street  ImproremoitB  tn  tbe  dty  of 
Seattle  at  tbe  time  tbe  regpondoit  was  so  en- 
gaged, and  was  also  permitted  to  show  by  a 
witness  who  had  formerly  been  an  employ^ 
of  the  appellant,  tliat  the  witness  bad  ma- 
nipulated tbe  pad  books  In  the  manner  in- 
dicated <m  me  such  extract,  under  the  ex- 
press direction  and  instruction  of  the  appel- 
lant It  is  the  appellant's  contention  that 
this  testimony  was  erroneously  admitted,  on 
the  principle  that  In  dvll  as  well  as  In  crim- 
inal actions  evidence  of  the  commission  of  an- 
other act  of  fraud  or  crime  Is  not  admissible 
to  prove  the  fraud  or  crime  charged.  The 
case  of  McKay  v.  Russell,  3  Wash.  378,  28 
Pec.  908,  28  Am.  St  Bep.  44.  Is  dted  as  sua- 
talning  the  contention.  That  was  an  action 
to  recover  money  paid  on  a  contract  for  the 
sale  of  real  estate  on  tbe  ground  that  the 
contract  was  procured  by  fraudulent  r^re- 
sentatloDS.  It  was  held  that  It  was  not  com- 
petMit  to  show  that  in  a  slmUar  transactioa 
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wltb  another  person  had  prior  thereto  the  de- 
fendant had  made  lUce  misrepresentations. 
It  would  seem  on  Qrst  impression  that  the 
case  might  be  In  point,  but  the  respondent 
calls  attention  to  the  case  of  Yakima  Valley 
Bank  T.  McAllister,  37  Wash.  566,  79  Pac. 
1119,  1  L.  R.  A.  (X.  S.)  1075,  107  Am.  St  Rep. 
823,  where  an  exception  to  the  general  rule 
announced  in  the  earlier  case  was  noticed, 
and  makes  the  claim  that  the  present  case 
falls  within  the  exception.  The  last  dted 
case  was  an  action  upon  a  promissory  note. 
The  defense  was  that  the  Indorsement  there- 
on by  which  alone  the  defendant  could  be 
bound  was  not  written  by  the  defendant  as 
an  indorsement  of  the  note,  but  was  written 
In  the  belief  that  he  was  signing  another  in- 
strument not  creating  a  liability,  for  which 
instrument  the  persons  conducting  the  trans- 
action had  fraudulently  substituted  the  note. 
It  was  held  admissible  to  show  that  the  same 
parties,  by  similar  methods,  at  about  the 
same  time,  had  procnred  indorsements  of 
notes  from  other  persons.  In  distinguishing 
the  caBes  tills  language  was  used: 

*lt  Is  insisted       the  appellant  that  this  tes- 
timony  was  inadmissible,  and  reliance  is  placed 
upon  the  case  of  McKay  t.  Russell,  3  Wash. 
S78,  28  Pac.  908,  28  Am.  St.  Rep.  44;  and  it 
micht  appear  at  first  blush  that  that  case  was 
in  point  In  favor  of  appellant's  contention.  In 
that  case,  which  was  an  action  to  recover  mon- 
ey paid  upon  a  contract  for  the  sale  of  real  ee~ 
tat&  on  the  ground  that  the  sale  was  procured 
by  fraudulent  representations,  it  was  held  that 
it  was  inadmissible  to  show  that.  In  a  similar 
transaction  prior  thereto,  defeadants  had  made 
like  misrepresentations  to  another  party.  But 
so  examination  of  that  case  fails  to  show  that 
there  was  any  testimony  offered  that  would  show 
a  general  scheme  connecting  the  transaction 
irtiich  it  was  sought  to  .prove  with  the  transac- 
tion which  was  in  issue  In  the  caae.    It  is  no 
doubt  true^,  as  a  general  proposition,  that  testi- 
mon;  tending  to  snow  that  a  person  has  commit- 
ted another  crime  is  not  admissible  for  the 
purpose  of  showing  the  probability  of  his  com- 
miasioD  of  the  crime  charged.   But  it  Is  equally 
tme  that  it  is  competent  to  show  a  general 
Ecfaeme  to  defraud,  ao  connected  with  the  case 
under  consideration,  by  time  and  elrcumstances, 
thit  it  will  have  a  tendency  to  -raise  the  pre- 
tumption  that  the  fraud  charged  was  a  part  of 
the  general  scheme  so  proven.   This  court  held. 
In  Oudin  v.  Grossman,  15  Wash.  619,  46  Pac. 
lOil,  that,  in  an  action  to  recover  a  sum  of 
mosey  which  plaintifE  had  been  induced  to  pay 
ior  the  purchase  of  a  mine,  in  reliance  upon 
false  representations  of  the  defendants,  evi- 
dence was  admissible  showing  that  the  defend- 
uits  had  made  representations  to  other  parties 
than  plaintiff,  and  to  people  tn  the  vicinity  gen- 
fnllj,  regarding  the  existence  and  character  of 
the  Diine  and  the  value  of  its  ores;  such  repre- 
■entstlons  being  part  of  one  continuous  scheme 
or  transaction  for  the  purpose  of  selling  the 
mine  to  any  one  that  could  be  induced  to  buy. 
Aod  so  in  this  case  the  testimony.  If  true,  show- 
ed conclusively  a  general  scheme  to  perpetrate 
tUs  particular  kind  of  a  fraud  upon  the  people 
01  a  certain  neighborhood  at  the  same  time, 
for  the  purpose  of  selling  them  insurance  pol- 
wiee.  The  rule  is  thus  clearly  announced  in  14 
Am.  &  Eng.  Ency.  Law  €2d  Ed.)  pp.  196  and 
187:  'A  darge  of  fraud  in  a  particular  trans- 
Kdaa  cannot  bs  proved  by  evidence  of  other  and 
independent  frauds  of  the  psrty  charged,  though 
In  a  simUar  transaction,  unless  it  appears  that 
tsere  li  such  a  connection  between  the  traus- 
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actions  as  to  antborize  tiie  Inference  tiiat  the 
frauds  are  both  parts  of  a  general  scheme  or 
purpose  to  defraud.  •  *  •  If  the  other  fraud 
SB  to  which  evidence  is  offered  is  similar  in  char- 
acter to  tbe  fraud  alleged,  and  so  connected  with 
the  transaction  under  investigation  In  point  of 
time  and  otherwise  as  to  reasonably  authorize 
the  inference  that  both  frauds  were  In  pursu- 
ance of  a  general  scheme  or  purpose  to  defraud 
in  such  cases,  the  evidence  is  admissible.  This 
is  well  settled  as  a  general  rule,  though  In  Its 
application  there  Is  not  entire  unanimity  In  the 
cases.  The  chief  reason  for  admitting  evidence 
of  other  frauds  in  such  a  case  as  that,  where 
transactions  of  a  similar  character  by  the  same 
party  are  closely  connected  In  time,  the  Inference 
is  reasonable  that  they  proceed  from  the  same 
motive.' " 

The  present  case,  we  think,  falls  within 
the  rule  of  the  later  case,  rather  than  the 
mle  of  the  earlier  one.  The  fraud  as  to 
which  the  evidence  was  offered  was  similar 
In  point  of  time  and  circumstance  to  the 
fraud  alleged,  and  reasonably  authorized  the 
infer^ce  that  each  of  the  frauds  was  in  pur- 
suance of  a  general  scheme,  and  proceeded 
from  the  same  motive. 

[2]  In  the  croi^examlnation  of  a  Mr.  Grov- 
er,  a  witness  for  the  appellant,  £he  following 
appears: 

"Q.  Now,  in  the  Normile  &  PeUet  account, 
where  you  allowed  them  30  yards  out  of  147  or 
160  approximately,  that  allowance  of  30  yards 
would  more  than  eat  up  any  profit  you  cotild 
make  on  that  job,  wouldn't  it? 

"Mr,  Wray:  That  is  objected  to  as  calling 
for  a  conclusion. 

"The  Court:    Objection  overmled. 

"A.  I  don't  think  so.  Q.  In  other  words, 
there  is  more  than  25  per  cent,  profit  In  tbe 
sand  and  gravel  business? 

"Mr.  Wray :  That  is  objected  to,  U  the  court 
please. 

"The  Court:  Objection  overmled. 

"Mr.  Wray:   I  desire  an  exception. 

"Q.  What  is  your  answer  to  that?  A.  I  don't 
suppose — no;  It  wouldnH  be  all  the  profit  It 
wouldn't  leave  very  much  to  us,  though.  Q. 
There  would  be  some  profit  after  the  26  per 
cent,  was  allowed,  would  there?  A.  Well,  yes; 
he  said  he  would  allow  the  whole  thing,  though, 
rather  than  have  a  diapute  over  it" 

This  Is  assigned  as  error  because  not  prop- 
er croas-examination.  But  we  thlntt  it  prop- 
er cross-examination.  The  witness  had  en- 
deavored to  make  It  appear  that  the  discount 
concerning  which  he  was  testifying  was  giv- 
en to  avoid  trouble,  rather  than  because  du- 
plicates in  the  account  slips  bad  been  discov- 
ered, and  clearly  it  was  competent  as  com- 
bating the  reason  given  to  show  that  the  dis- 
count made  was  equal  to  the  entire  profit  uu 
the  contract 

[3]  The  respondent  was  also  permitted, 
over  the  objection  of  the  appellant,  to  Intro- 
duce in  evidence  certain  of  the  yellow  slips 
delivered  to  them  claimed  to  be  duplicates  ao 
that  the  jury  might  themselves  make  a  com- 
parison. We  can  see  no  error  ih  the  court's 
ruling.  The  very  question  in  dispute  was 
whether  certain  of  the  receipts  had  been  du- 
plicated, and  either  the  receipts  themselves, 
or  their  duplicate  copies  made  by  the  appel- 
lant, were  admissible  to  prove  tbe  fact 
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[4]  The  court  gave  to  the  jury,  among  oth- 
ers, the  foUowliig  iDBtracttoDS: 

"If  you  find  from  the  evidence  that  the  white 
slips  obtained  by  the  defendant,  or  any  of  them, 
were  obtained  by  fraud,  and  did  not  represent 
material  actually  delivered,  then  you  are  at  litH 
erty  to  diaregara  the  account  of  the  defendant 
ana  estimate  the  amount  of  material  actually 
finished  by  defendant  to  the  plaintUE  from  the 
other  evidence  in  the  case." 

There  was  evidence  tending  to  show  that 
the  bookkeepers  of  the  respective  parties  met 
monthly  during  the  continuance  of  the  con- 
tract and  checked  over  the  slips  showing  the 
amount  of  materials  delivered  up  to  the 
times  of  the  meetings,  and  agreed  upon  the 
quantities.  It  is  the  dppeUant's  cont^tion 
that  the  agreements  became  accounts  stated, 
and  that  the  court's  Instruction  was  errone- 
ous, In  that  it  permitted  the  Jury  to  regard 
them  otherwise  than  as  conclusive  between 
the  parties.  But,  aside  from  the  fact  that 
we  think  the  evidence  shows  that  these  agree- 
ments were  hut  tentative,  at  best,  the  re- 
spondent allied  that  by  reason  of  fraud  per- 
petrated by  the  appellant  in  relation  to  the 
slips  on  which  the  settlements  were  based  he 
was  misled  into  believing  that  a  greater 
quantity  of  materials  had  been  delivered 
than  was  actually  delivered.  Clearly,  under 
these  circumstances,  the  respondent  was  not 
estopped  from  showing  the  truth. 

There  is  no  error  in  the  record,  and  the 
judgment  will  stand  affirmed. 

MORRIS,  a  J.,  and  ELLIS,  MAIN,  and 
CROW,  JJ.,  concur. 


ABPAGAUS  et  al.  v.  WASHINGTON  WA- 
TER POWER  CO. 

(Supreme  Court  of  Washington.   June  19, 
1915.) 

1.  Street  Railboads  4s>80  —  OFBR&fnoN  — 
Right  or  Wat. 

Street  can  being  operated  upon  fixed  tracks 
have,  in  a  sense,  a  ngbt  of  way  over  that  part 
of  the  street  upon  which  the  tracks  are  laid, 
though  the  rights  of  driYers  of  vehicles  and 
street  cars  are  reciprocal;  each  being  bound  to 
due  regard  for  the  rights  and  safety  of  the 
other. 

[Ed.  Note.— For  other  cases,  see  Street  BaO- 
roads,  Cent  Dig.  IS  1^>  19S;  Dec  Dig.  «s» 
85.] 

2.  StBEET  Railboads  «s>93— Opebatioit— Do^ 

TIES  OF  MoTORUAN. 

A  motormau  in  charge  of  a  street  car  is  en- 
titled to  assume  that  a  traveler  will  use  due 
care  for  his  own  safety,  and  need  not  stop  the 
car  until  be  sees  the  other  in  apparent  danger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S8  196-200;   Dec.  Dig. 
98.] 

3.  Stbebt  Railboads  «»93—Oi^hation— Du- 
ty OF  Tbavblek. 

A  motorman  is  entitled  to  assume  that  a 
traveler  on  a  highway  will  not  turn  abruptly  in 
front  of  a  moving  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  H  196-200;  Dec.  Dig.  «=p 
93.] 


4.  Stbebt  Railboads  4^99  —  IiiJUBica  to 

PBBSONS  OB  TBAOKB— CONTBIBUTOBT  NCQU- 

OENCE. 

Where  deceased,  In  crossing  a  street,  pur- 
sued a  diagonal  coarse  and  pulled  his  team  in 
front  of  an  approaching  car,  which  he  could 
have  seen  or  heard,  had  he  looked  or  listened, 
he  was  guilty  of  contributory  negligence,  as  a 
matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  fg  209-lilS;  Dec  Dig- 
99.3 

6.  Stbeet  Railboads  «=s>98  —  Injt7Bies  to 
Pebsons  on  Tracks. 

Pedestrians  are  held  to  no  higher  duty  in 
crossing  street  car  tracks  than  those  in  charge 
of  vehicles. 

[Ed.  Note.— For  odier  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  f{  2M-20S;  Dec  Dig. 

98.] 

6.  Street  Railboads  <©=>104  —  AonoNS  — 
Willful  and  Wanton  Injubt. 

Where  a  driver  who  was  not  on  the  tracts 
pulled  in  front  of  an  approaching  car,  and  was 
struck,  recovery  for  his  death  cannot  be  had 
on  the  theory  that  the  motorman  was  guilty 
of  willful  and  wanton  negligence;  the  facts  sur- 
rounding the  injuries  not  showing  that  the 
motorman  could  have  anticipated  the  danger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i  220;  Dec  Dig.  ^lOAJ 

Holcomb,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  Emily  Arpagaus  and  others,  by 
their  guardian  ad  litem,  against  the  Wasbiing- 
ton  Water  Power  Company.  Frwnajudgmwit 
for  plaintiffs,  defendant  appeals.  Reversed. 

Post,  Avery  &  Higgina,  of  Spokcme,  for  ap- 
pellant John  H.  Bunn  and  Turner  &  Oeragb- 
ty,  all  of  Spcdiane,  for  respondents. 

OHADWICK,  J.  About  7  o'clock  in  the 
evening  of  August  21, 1913,  Alois  Arpagaus,  50 
years  old,  and  engaged  in  a  small  way  in  the 
transfer  business  in  the  city  of  Spokane,  was 
returning  after  a  day's  work  to  his  home. 
HlB  way  led  from  Munroe  street  west  on  Col- 
lege avenue  to  Walnut  street  Walnut  street 
runs  north  and  south  and  College  avenue  east 
and  west  He  turned  north  on  Walnut  street 
The  testimony  is  conflicting  as  to  whether  he 
was  driving  fast  or  slow.  Witnesses  for  the 
plaintieCB  say  that  he  was  walking  his  horses, 
that  he  was  jogging  along,  that  he  was  going 
at  a  slow  trot,  whereas  some  of  th^  witnesses 
for  the  defendant  say  that  he  was  driving  at  a 
fast  trot  There  is  a  Jog  in  Walnut  street  at 
Broadway,  one  block  north  of  College  avenue. 
Walnut  street  north  of  Broadway  is  about  40 
feet  west  of  the  point  where  it  intersects  the 
south  tine  of  Broadway,  so  that  the  west  line 
south  of  Broadway  is  approximately  the  east 
line  north  of  Broadway.  When  Arpagaus 
reached  the  comer,  he  turned  west  or  to  the 
left,  intending,  as  it  is  presumed,  to  pursue 
his  way  north  on  Walnut  street  There  is 
testimony  to  show,  and  it  is  supported  by  the 
physical  fact,  that  he  did  not  drive  straight 
across  the  car  tracks,  but  drove  to  the  south 
of  the  north  or  west  bound  track.    As  he 
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^mpted  to  cross  the  trai^,  his  tesm  was 
stnidi  by  one  of  appellant'B  street  cars.  He 
was  thrown  from  blB  wagon  and  killed.  This 
action  was  brought  to  recover  damages.  A 
rerdlct  was  rendered  in  favor  of  respondents. 
The  case  was  brought  here  upon  appellant's 
challenge  to  the  suffldencT  of  the  evidence; 
the  point  being  raised  by  a  motion  for  a  non- 
suit, a  motion  for  a  directed  verdict,  motion 
noo  obstante,  and  for  a  new  trial. 

There  is  no  evidence  tending  to  show  that 
the  motorman  was  Incompetent,  or  that  the 
car  was  driven  at  a  faster  rate  of  speed  than 
allowed  by  the  dty  ordinances.  The  trial 
jadge  held  that  there  was  no  evidence  suffi- 
cient to  raise  an  Issue  as  to  the  sounding  of 
a  gong  or  warning.  There  is  no  doubt  that 
the  Qsual  warnings  were  given.  So  the  only 
question  remaining  Is  whethw,  from  a  con- 
dderatlon  of  all  the  facta,  the  car  was  driven 
without  regard  for  the  rights  of  the  decedent 
and  the  travelli^  public,  and  whether,  If  it 
was  so  negligently  driven,  Arpagaus,  was 
gnilty  of  oontribntory  negligence. 

There  Is  some  testimony  which,  coupled 
with  the  physical  facts,  mljsht  be  convincing 
to  a  jury;  and,  under  tlie  settled  rale  end 
the  statute,  we  feel  bound  to  say  that  the 
question  of  necUgence  was  one  for  the  jury, 
and  tSmt  its  vetdlet  has  finedoaed  tUs  Qoea- 
tion. 

This  brings  us  to  the  remaining  question 
whether  the  deceased  was  guilty  of  contribu- 
tory negligence. 

Each  side  dtes  many  cases  to  sustain  their 
coDtentlon,  but,  as  we  have  so  often  said,  au- 
thority is  of  little  value  in  cases  of  this  kind. 
E^ch  case  rests  upon  its  own  facts.  These 
being  established,  It  is  a  question  of  principle 
ratber  than  cases. 

II -4]  The  testimony  on  both  sides  shows 
tliat  tlie  car  was  making  quite  a  noise  as  it 
ctme  down  fb£  street  One  of  respondents' 
witnesses  testified  that  at  the  middle  of  the 
block  the  motorman  sounded  the  emergency 
whistle,  loud  and  long,  and  that  Ve,  having 
bad  experience  <m  street  cars,  kneiw  the 
meaning  to  be  a  danger  alarm.  There  is  also 
Itttlmony  tiiat  the  gong  was  sounded  at  least 
I  half  a  block  away.  There  was  a  row  of 
tmall  trees  in  front  of  the  houses  on  the 
Booth  side  of  Broadway  between  Cedar  and 
Walaot  streets,  but  it  is  likely  that  Arpagaus 
could  have  seen  the  epproadilng  car  when 
25  or  30  feet  south  of  Broadway,  had  he  look- 
ed. The  seat  of  his  wagon  was  5%  feet  from 
the  ground.  Dlsr^arding  this  possibility,  all 
witnesses  agree  that,  when  he  came  opposite 
to  the  south  curb  of  Broadway,  he  could  have 
Been  the  car  several  blod^  away.  One  wit- 
seas  testifies  positively  that  Arpagaus  turned 
DOTth  on  Broadway  and  was  south  of  the  car 
track,  and  that  he  suddenly  reined  his  horses 
to  the  right  and  In  front  of  the  car.  Two 
others  testify  that  he  pulled  the  right  line  so 
U  to  swing  his  team  directly  in  front  of  the 
nr.  All  witnesses  agree  that  he  was  turning 
at  ri^t  angles  after  having  gone  some  dis- 


tance west  on  Broadway.  The  rate  of  speed 
at  which  be  was  driving  is  pertinent  to  the 
question  of  contributory  negligence. .  If  he 
was  walking  his  team,  or  driving  them  at  a 
slow  trot,  or  Jogging  along,  he  must,  if  he  had 
taken  due  care  to  look,  have  seen  and  heard 
the  approadilng  car.  If  he  was  driving  at 
a  fost  trot,  he  was  equally  negligent  To 
drive  out  of  a  cross  street  and  ucrues  a  street 
car  track  at  a  test  or  reckless  gait  Is  in  itself 
negligence  which  will  bar  a  recovery.  Un- 
der this  state  of  facts,  both  decedoit  and 
appellant  being  negligent,  the  question  Is- 
Wiiat  was  the  proximate  cause  of  the  injury? 
What  are  the  circnmstanoos  but  for  which  the 
accident  vv&uld  not  have  happened?  CHils  in- 
volves an  Inquiry  as  to  the  relative  rights  of 
the  drivm  of  vehicles  and  street  cars.  These 
rights  are  mutual  and  reciprocal.  Bach  most 
have  a  due  regard  for  the  ri^ts  and  safrty 
of  the  other.  Street  cars  being  operated  upon 
fixed  tracks  have.  In  a  sense,  a  ri^t  of  way 
over  that  part  of  the  street  upon  wlilCh  ttie 
tracks  are  laid.  Pantages  v.  Seattle  Electric 
Co.,  65  Wash.  458,  IM  Pac  629.  The  motor- 
man  Is  entitled  to  act  upon  the  essumptloa 
that  a  driver  or  a  pedestrian  will  ezerdse 
due  care  for  his  own  safety.  It  Is  not  neces- 
sary for  him  to  stop  the  car  until  he  sees 
that  the  other  is  In  aj^arent  danger.  Doteau 
V.  Seattle  Electric  Co.,  45  Wash.  418,  88  Paa 
755.  And,  further,  that  traffic  going  parallel 
with  a  car  track  will  not  tnm  abruptly  in 
front  of  a  moving  car.  This  we  h^ld  in  the 
recent  case  of  Briscoe  t.  Washington-Oregon 
Corporation,  145  Fac  986.  We  there  said: 

"By  the  great  preponderance  of  the  evidence, 
both  for  the  appellaat  and  for  the  respondent, 
it  was  shown  that  the  appellant,  without  any 
care  for  bis  safety,  drove  his  automobile  upon 
the  street  car  track  immediately  in  front  of  the 
movtog  street  car.  Not  only  by  the  great 
weight  of  the  evidence  of  the  witnesses,  of  whom 
there  were  several,  was  this  fact  shown,  but  all 
the  circumstances  tended  to  show  that  the  ap- 
pellant carelessly  and  negligently  drove  bis 
automobile  in  front  of  the  approaching  car,  and 
that  there  was  no  time  for  the  street  car  to  be 
stopped  and  the  accident  avoided.  The  negli- 
gence of  the  plaintiff  was  clearly  established. 
The  only  negligence  daimea  against  the  street 
car  eranpany  was  that  the  car  was  traveling  at 
an  excessive  rate  of  speed.  But.  whether  it  was 
or  not,  there  was  nothing  in  front  of  the  ap- 
pellant to  obstruct  his  view.  The  street  was 
open;  the  street  ear  was  in  plain  edght  upon  the 
track;  and  there  can  be  no  doubt  of  the  fact 
that  the  proximate  cause  of  the  accident  was 
the  plaintiff's  own  negligence." 

It  was  the  duty  of  Arpagaus  to  look,  to 
take  some  care  for  his  own  safety.  It  was 
his  duty  ftlso,  knowing  that  the  street  car 
moved  on  fixed  trades,  to  drive  straight 
across  the  track  and  then  turn  to  the  west 
on  Broadway  and  then  north  Into  Walnut 
street  If  he  had  done  so,  the  accident  would 
not  have  happened,  for  ttie  testimony  shows 
without  question  that  he  had  gone  a  greater 
distance  to  the  west  or  the  northwest  than  he 
would  have  gone  had  he  crossed  the  street  as 
he  ahoQld.  Instead  of  doing  that,  he  moved 
in  a  mj  that  would  naturally  Induce  tlie  be* 
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lief  that  he  Intended  to  keep  Mi  coarse  west 

or  Intended  to  allow  the  car  to  dear  him  on 
his  right  Arpagaus  was  trareling  west  on 
the  wrong  side  <rf  the  street  or  making  a  cat 
diagonally  to  make  the  Jog  in  Walnnt  street 
Whichever  it  waa,  he  was  not  In  die  place 
where  the  law  of  the  road  or  commcm  pru- 
dence required  him  to  be.  Such  conduct  was 
condemned  in  Otfford  t.  Washington  Water 
Power  Co.,  3.48  Paa  11.  If  oreora,  the  physi- 
cal focts  ^re  added  weight  to  the  oonclualon 
that  Arpagaus  turned  his  team  in  front  of 
the  car  so  abruptly  as  to  make  the  accident 
inevitable.  The  "off-horse,"  the  one  on  the 
light  side,  was  struck  im  the  side  Just  behind 
the  edumld^.  It  wu  the  Judgment  of  the  of- 
ficer who  arrived  soon  after  the  acddeat  that 
the  ribs  were  broken.  The  other  horse  was 
not  hurt  The  w^ion  was  not  materially  In- 
jured ;  it  was  not  put  out  at  canmission.  A 
step  <m  the  hound  w«s  bent  ^Tba  brake  rod 
and  guard  were  also  sUgbtly  bent  The  hors- 
es and  team  were  pushed  ahead  a  distance  of 
80  to  60  fbet  as  the  distance  Is  estimated  by 
the  witnesses,  while  the  car  was  being  stop- 
ped. Scars  on  the  side  of  the  car  indicate 
that  die  slight  damage  to  the  wagtm  came 
from  this  contact  and  not  from  the  first  im- 
pact, wbldi,  as  we  have  said,  most  have  been 
received  by  the  hors& 

It  seems  to  us  that  the  case  falls  within 
the  rule  announced  in  Stoeding  Seattle 
Bleetrlc  Co..  71  Whsh.  470.  128  Pac  1058, 
Sllmer  V.  Seattle  Blectric  Co.,  71  Wash.  270, 
128  Pac.  233,  and  Bowdra  v.  Walla  Walla  Ry. 
Co.,  79  Wash.  184,  140  Pac.  549. 

[I]  Counsel  seeks  to  distinguish  the  first 
two  of  these  cases  by  saying  that  they  are  a 
"pedestrian  case."  We  do  not  understand 
that  pedestrians  are  held  to  a  higher  primary 
duty  to  exercise  due  care  for  tbeki  own  safe- 
ty than  drivers  of  vehicles  ara  In  either 
case,  If  the  facts  ^ow  a  want  of  due  care, 
but  for  which  the  accident  would  not  have  oc- 
curred, a  plaintiff  cannot  recover. 

[6]  Neither  does  the  case  fall  within  the 
rule  of  willful  and  wanton  Injury  or  the 
rule  announced  In  Gladen  v.  Seattle,  145  Paa 
418.  In  such  cases  a  recovery  is  allowed  be- 
cause of  evidence  that  the  defendant  knew 
or  should  have  known  the  sltoatlon  of  the 
plaintiff  and  should  have  contr<^ed  the  agen- 
cy under  his  control  until  the  plaintiff  had 
extricated  himself.  Sudi  a  case  would  be 
presented  If  Arpagaus  had  been  driving  on 
the  track.  His  danger  would  then  have  been 
known  and  appreciated.  Until  tbe  moment 
of  the  collision,  there  was  nothing,  at  least 
nothing  appears  In  the  teBtimony,  to  indicate 
that  Arpagaus  Intended  to  pull  across  the 
track.  Some  of  plaintiffs*  witnesses  testify 
that  in  their  Judgment  the  front  of  the  car 
hit  the  hub  of  the  right  front  wheel.  These 
witnesses  were  100  feet  or  more  from  the 
place  the  accident  occurred;  but,  if  we  grant 
that  the  car  did  strike  tbe  wagon.  It  only 
emphasizes  the  fact  that  Arpagaus,  after  pro- 


ceeding west  on  the  wrong  side  of  the  street, 
made  a  square  torn  in  front  c€  the  street 
car  at  a  time  when  it  was  In  hearing  and  see- 
ing distance.  The  testimony  will  not  sustain 
an  inference  that  the  motraman  should  have 
anticipated  any  danger  to  AipafiLus  until  he 
started  across  the  tmck. 

Bespondents  rest  their  case  and  eedc  to 
distinguish  our  many  decisions  upon  tbe 
premise  that  Arpagaus  was  driving  siiuar^ 
across  tbe  tradE,  whereas  it  Is  cwtaln  that  he 
w<as  going  west  cm  the  wroag  side  ct  the 
street  until  he  abruptly  turned.  His  own  eon- 
duct  was  an  InvltaUon  to  the  street  car  to 
pursue  Its  way,  or,  If  not.  if  he  had  takm 
any  precautl<m,  be  could  have  ssmi  or  heard 
the  car.  Uke  Oie  case  of  HeUleson  v.  Seattle 
Electric  Oa,  60  WadL  278,  105  Paa  458,  If 
he  had  been  slower  by  a  few  seconds,  he 
would  have  driven  hia  team  into  the  side  of 
the  car. 

These  cases  are  unfortunate,  but  we  cannot 
measure  the  law  by  tlie  consequflDces  of  the 
accident  Had  the  horse  alcme  beat  killed,  <x 
the  damage  to  the  wagon  been  all  the  Injury 
sustained,  we  think  it  would  not  be  seriously 
contfflded  that  a  recovery  ous^t  to  be  sus- 
tained. 

Our  conclusion  Is  that  the  accident  would 
not  have  occurred  but  for  the  emttzlbatoiy 
negligence  of  the  deceased. 

MOBBIS,  a  and  MOUNT  and  PAB- 
KEB,  JJ.,  concur. 

HOIjCOMB,  J.  I  dissent  I  think  the 
question  of  whether  deceased  was  guilty  of 
contributory  negligence,  under  the  facts  re- 
cited in  the  majority  oi^on,  clearly  demon- 
strates that  that  questt<ni  was  one  of  fact  for 
the  Jury,  and  cannot  be  resdved  as  a  questi<» 
of  law  for  the  court 


KB14W0BTHy  v.  RICHMOND  et  al. 
*         (No.  12458.) 
(Supreme  Court  of  Washington.   June  21, 
1915.) 

1.  Husband  ard  Win:  «=>3S2— Axieratioit 
OP  Wife's  Affections — Oomplautt— AnnL- 

TKBT. 

A  complaint  for  alienation  of  tbe  affections 
of  plaintiflrs  wife,  which  alleged  that  the  de- 
fendaota  conspired  together  to  bring  plaintiffs 
wife  to  a  city  for  Immoral  purposes,  and  that 
Bhe  Btayed  with  one  defendant  in  a  hotel  room 
in  that  city  from  9 :55  p.  m.  to  11 :30  p.  m.  one 
Dight,  does  not  charge  an  act  of  adultery,  since 
such  act  must  be  directly  alleged  and  not  mere- 
ly inferred  from  tbe  pleading. 

[Ed.  Note.— For  other  casea,  see  Husband  and 
Wife,  Cent  Dig.  S  U23;  Dec.  Dig.  «=s>332.1 

2.  Husband  and  Wife  <©=»333 — Ausnatioii 
of  Affections— Adultebt—Sdbticienct  or 

E  vide  NOB — OpPOBTUN  ITT . 

In  an  action  for  alienation  of  tbe  affec- 
tioDfl  of  plaintiff's  wife,  proof  that  she  spent  an 
hour  or  more  in  defendant's  room  in  a  hotel, 
without  proof  that  she  was  of  an  adulterous 
diapoEdtioD  or  that  there  was  no  one  but  her 
and  defendant  in  the  room.  Is  insufficient  to  es- 
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tablisb  adultery,  aince  tbat  fact  cannot  be 
establialied  by  proof  of  opportanltr  without 
proof  of  an  adalteroas  dispoiBltlon  by  both  par- 
tiea. 

[lOd.  Note.— For  other  casea,  see  Hosband  and 
Wife,  Cent.  Dig.  |  1124;  Dec.  Dig.  «=s383.] 

8.  TkIAL  «»2S0— AZ.IEnAT20R  OF  AmCIlONB 
— iKSTBUCnOKS— A  DULTEBT. 

.  Where  tbm  was  neither  pleadlnc  nor  proof 
of  adultery  In  an  action  for  alienati<ai  of  the 
affecti<ms  of  plaintifTa  wife,  an  instruction  that 
Thile  the  complaint  did  not  dlrectl;  charge 
idaltery,  yet  If  the  Jury  found  that  defendant 
and  plaintiff's  wife  oceni^ed  a  room  tocetber, 
&tj  might  consider  that  fact  In  determininff 
whether  the  defendant  waa  liable,  was  erroneous 
as  leading;  the  jury  to  believe  that  the  complaint 
diBTged  adultery,  and  if  they  found  that  fact 
I     that  defendant  was  liable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dif.  H  5S4r-5Se;  Dec.  Dig.  «=»2fi0.1 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  Gounty;  Bdward  0- 
MiUs,  Judge. 

Action  for  alienatton  of  bis  wife's  aVec- 
tioufl  by  !>.  S.  Kenwortby  against  Frank 
Rldimond  and  another.  Judgment  for  the 
plaintiff,  and  defendants  api>eal.  Reversed 
and  remanded. 

Sharpsteln  &  Sharpateln  and  Pedlgo  8t 
Smith,  aU  of  Walla  Walla,  for  appellants. 
Rader  &  BaAer,  of  Walla  Walla,  and  Leon 
B.  Kemrortby,  <mF  Daytmi,  ft>r  respondent 

UOTTNT,  J.  This  action  was  bronght  to  re 
cover  damages  for  the  alleged  alienation  of 
the  affections  of  the  plalntUTa  wife.  The 
case  was  tried  to  the  court  and  a  jury.  A 
Todict  was  returned  In  taror  of  the  plaintiff, 
and  a  Judgment  was  subseguently  entered 
thereon.  The  defendants  bare  appealed. 

The  complaint  alleged  that  L.  8.  Ken- 
worthy  and  Goldle  Krawortby  were  at  all 
times  therein  mentioned  husband  and  wife; 
that  they  had  been  llrlx^  In  Portland,  Or,, 
and  were  llTlng  hai^Uy  and  peaceably  to- 
gether, and  had  been  for  many  years,  having 
had  born  to  tbem  three  children,  two  of 
which  are  now  living;  that  the  defendants 
Frank  Blehmond  and  Elizabeth  Oarrett  con- 
nived and  conspired  together  to  disrupt  and 
break  up  the  home  of  the  plaintiff  and  wife 
and  that  Elizabeth  Oarrett  came  to  Portland 
and  stopped  at  their  home,  and  at  once  began 
to  make  trouble  between  the  plaintiff  and 
wife,  so  much  so  that  the  plaintiff  was  com- 
pelled to  leave  his  home;  that  then  and 
thereafter  the  said  Elizabeth  Oarrett  pre- 
vailed upon  Ooldie  K&DWorthy  to  come  to 
Walla  Walla,  Wash.,  and  then  and  there  the 
said  Frank  Richmond  and  Elizabeth  Garrett 
further  conspired  and  connived  with  the  wife 
of  the  plaintiff  and  Induced  her  to  srad  let- 
ters to  the  sheriff  of  Multnomah  county.  Or., 
falsely  and  derogatorlly  to  the  plaintiff,  aak- 
ini;  protection  from  him;  that  the  defendants 
conspired  and  connived  together  to  bring 
the  said  OoLdle  Kenworthy  to  Walla  Walla 
for  Immoral  purposes ;  and  on  the  night  of 
January  S,  1914.  within  the  city  of  Walla 


Walla,  Wash.,  the  said  Ooldle  Kenworthy 
stayed  with  the  said  Frank  Richmond  in  the 
Palace  Hotel  from  9:JS5  p.  m.  until  11:30  p.  m. 
In  room  19 ;  that  prior  to  the  time  Elizabeth 
Garrett  visited  the  home  of  the  plaintiff  In 
Portland,  the  plaintiff  and  wife  were  getting 
on  happily  together,  but  on  account  of  the 
acts,  persuasions,  falslficationB,  and  maledic- 
tions of  the  said  defendants  toward  the  plain- 
tiff, he  has  been  caused  the  keenest  mental 
pain  and  anguish  and  financial  embarrass- 
ment and  trouble  with  the  state  authorities 
of  Oregon,  and  the  affections  of  his  wife  have 
been  alienated,  to  his  damage  In  the  sum  of 
$10,000.  Wtaer^ore  tte  plaintiff  prays  Judg- 
ment, etc. 

The  defendants  appeared  separately  and 
denied  generally  the  allegations  of  the  com- 
plaint. At  the  close  of  all  the  evidence,  the 
defendants  requested  the  court  to  Instruct  the 
jury  to  the  effect  that  the  complaint  did  not 
charge  any  Immoral  act  or  conduct  on  the 
part  of  Mrs.  Kenworthy  and  the  defendant 
Richmond,  and  that  the  evidence  was  not 
sufficient  for  the  Jury  to  find  that  Mrs.  Ken- 
worthy and  the  defendant  Richmond  had 
committed  adultery  at  any  time  or  place; 
that  the  Jury  should  not  consider  the  com- 
plaint or  the  evidence  upon  that  Bubject  in 
arriving  at  their  verdict  The  court  refused 
to  so  instruct  the  Jury,  but  gave  the  following 
Instruction : 

"While  the  complaint  in  this  action  does  not 
directly  charge  the  defendant  Richmond  with 
having  committed  adultery  with  the  wife  of 
the  plaintiff,  yet  if  yon  find  by  a  prepondentnoe 
of  tbc  evidence  that  the  defendant  Richmond 
and  the  wife  of  the  plaintiff  occupied  a  room 
in  the  Palace  Hotel  together,  you  may  consider 
that  fact  in  determining  whether  the  defend- 
nnt  Richmond  is  liable  in  this  case,  and  before- 
you  could  find  that  Richmond  committed  adul- 
tery with  plaintiff's  wife,  the  plaintiff  must  first 
prove  an  adulterous  disposition  on  the  part  of 
Richmond  toward  Mrs.  Kenworthy;  second, 
an  adulterons  disposition  on  her  part  toward 
the  defendant;  and,  third,  the  opportunity  for 
the  gratification  oi  this  adulterous  disposition. 
Mere  opportunity  Is  not  sufficient,  neither  is 
the  adulterous  disposition  without  the  oppor- 
tunity sufficient;  neither  would  It  be  sofficisnt 
to  prove  an  adulterons  disposition  on  the  part 
of  the  defendant,  coupled  with  the  opportunity, 
unless  there  is  also  proven  an  adulterous  dispo- 
sition on  the  part  of  the  plaintiff's  wife.  In 
arriving  at  all  these  things  you  may  consider 
such  facts  as  are  in  Evidence  before  you  con- 
cerning the  conduct  of  the  defendant  Richmond 
and  platnttflTs  wife,  and  draw  such  reasonable 
deductions  from  the  facto  in  evidence  as  you 
believe  can  reasonably  be  drawn  from  them." 

[1]  It  Is  ai^ed  by  the  appellants  that  this 
Instruction  Is  erroneous,  for  the  reason  that 
It  tells  the  Jury  that  the  complaint  charges 
the  defendant  Rlchmoiid  with  having  commit- 
ted adnltery  with  the  wife  of  the  plaintiff, 
and  authorizes  the  Jury  to  find  from  the 
evidence  that  Richmond  and  the  plaintiff'!) 
wife  did  In  fact  commit  adultery.  It  is  plain, 
we  think,  that  the  complaint  does  not  charge 
that  the  defendant  Richmond  committed 
adultery  with  the  platntlfTs  wife,  and  but  foi 
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the  first  part  <^  the  allegation,  to  the  effect 
that  the  defendants  conspired  together  to 
bring  Goldie  Kenworthy  to  Walla  Walla  for 
Immoral  purposes,  there  would  not  even  be 
an  inference  of  adultery.  If  the  jdaintiff  in- 
tended to  charge  that  the  defendant  Rich- 
mond committed  adultery  with  the  wife  of 
the  plaintiff,  the  allegation  should  hare  stat- 
ed that  fact  positively.  We  apprehend  the 
rule  in  cases  for  alienation  of  affections  is 
not  different  from  the  rule  In  actions  for 
divorce.  In  such  cases  Mr.  Bishop,  In  Mar- 
riage, Divorce  &  Separation  (volume  2,  { 
1325),  says: 

"l^e  act  of  adultery  muBt  be  duly  shown. 
The  allegatiOD  should  state  positively,  not  from 
informatioa  and  belief,  or  otherwise  in  uncer- 
tain terms,  that,  at  a  time  and  place  specified, 
the  defendant  committed  the  carnal  act  with  a 
person  named;  unless  something  of  this  par- 
ticularity is  unknown,  when  the  want  of  knowl- 
edge may  be  averred  as  a  snbstitate  therefor." 

Clearly  the  allegation  in  this  case  does 
not  meet  that  rnla  If  the  plaintiff  Intaided 
to  charge  the  defendant  Frank  BltAmond 
with  baring  committed  adultery  with  Mrs. 
Kenworthy,  be  should  have  done  so  in  idain, 
unambiguous  language,  without  resorting  to 
Inferraice  therefor.  We  are  satisfied  that  the 
comidaint  does  not  charge  adultery. 

[2]  The  proof  was  not  as  8tr<H^  as  the  al- 
l^tliHU  of  the  complaint  The  plaintiff  tes- 
tified that  on  the  eight  In  question,  at  about 
the  hour  named  in  the  complaint,  he  saw 
his  wlft  go  to  a  room  wblcb  had  been  assign- 
ed to  the  defendant  Frank  IU<dimond«  and 
that  Bbe  remained  there  from  an  hour  to  an 
hour  and  a  half.  Another  witness  for  the 
plaintiff  testifled  In  sahstonce  to  the  same  ef- 
fect It  was  not  abown  that  Mrs.  Kenworthy 
was  of  an  adnlterons  disposition.  It  was  not 
shown  that  no  one  else  was  in  the  room  at 
that  time.  The  mere  fact  was  stated  that  she 
went  to  the  tooat  and  remained  there  from  an 
hour  to  an  hour  and  a  half,  and  then  retired 
therefrom.  It  Is  plain,  we  think,  that  this 
Is  not  snfllclent  proof  of  adultery. 

In  Pollock  V.  PoUo(dr,  71  N.  T.  187,  at  page 
146,  in  a  divorce  case,  upon  the  question  of 
adultery,  the  conrt  said: 

"I  tliink  that  proof  of  the  parties  charged, 
being  alone  together  in  a  set  of  rooms  at  times, 
and  passing  many  days  in  succession  t(«ether 
there,  and  some  evenings,  is  not  of  itself  suffi- 
cient to  sustain  the  allegation.  There  shotild  be 
some  accompanying  circumstancee,  fitted  to  fair^ 
ly  induce  a  belief  that  it  was  not  for  a  prop- 
er purpose.  The  being  thus  together,  to  be 
sure,  idves  opportunity.  There  must  be  more 
than  that;  some  drcumstances  to  show  a  dis- 
position to  avail  themselves  of  the  opportunity, 
and  to  ground  an  inference  that  they  have  actu- 
ally done  so.  Harris  v.  Harris,  2  Haggard,  376. 
The  coart  must  be  satisfied  that  a  criminal  at- 
tadiment  subsisted  between  the  parties,  and 
that  the  parties  Intended  to  indulge  in  the  in- 
tercourse for  which  they  had  opportunity." 

In  BfUler  t.  Miller,  20  J.  Eq.  216,  the 
conrt  said: 

"A.  divorce  can  never  be  granted  upon  a  gen- 
eral charge  of  adultery  with  divers  persons 
whose  namea  are  unknown,  within  a  specified 


period  of  time.  Such  charge  is  bad  pleading, 
and  no  bill  or  petitlMi  should  contain  it  & 
bill  for  dfvorce  should  not  be  filed  upon  gen- 
eral suspirion,  nor  until  the  discovery  of  some 
specific  act,  or  ot  the  facts  from  which  such 
act  must  be  infened,  and  these  aboold  be  aufll- 
ciently  stated  to  identify  the  act  upon  which 
the  suit  la  founded.'* 

See,  also,  Freeman  t.  Freeman,  SI  Wis. 
235.  In  tbls  last-named  case  tiie  court  said: 

"  'Every  act  of  adultery,'  says  Mr.  Bishop 
(section  619),  'implies  three  things:  First,  the 
opportunity;  second,  the  disposition  In  the  mind 
of  the  adulterer ;  thirdlyj  the  same  in  the  mind 
of  the  partlceps  criminis.  And  the  pnwon- 
tion  is  substantially  true,  that  whenever  uiese 
three  are  fouod  to  concur,  the  criminal  tmct  is 
committed.' " 

While  the  latter  part  of  the  instruction 
given  no  doubt  correctly  states  tbe  role  of 
law  upon  the  qnestlcm,  the  all^ttons  of  tbe 
complaint  and  of  the  evidence  before  fbe 
court  according  to  that  rule  were  Insufficient 
to  Justify  the  ^bmisslon  of  that  question  to 
the  Jury.  There  was  no  evidence  upon  which 
the  Jury  could  find  that  the  criminal  act  of 
adultery  had  been  committed. 

[3]  Tbe  first  part  of  the  instmctlon  stated 
to  the  Jury  that : 

"While  tbe  complaint  in  this  action  does  nt^ 
directly  charge  the  defendant  Bichmond  with 
having  committal  adultery  with  the  wife  of 
the  plaintiff,  yet  if  you  find  by  a  preponderance 
of  the  evidence  that  the  defendant  Bichmond 
and  the  wife  of  the  plaintiff  occupied  a  room 
in  the  Palace  Hotel  together,  you  may  conrider 
that  fact  in  determiniDg  whether  the  defend- 
ant Bichmond  is  liable  in  this  case.   •   •   •  " 

The  Jury  no  doubt  understood  from  that 
statement  that  the  complaint  did  state  that 
Richmond  and  the  plalntifTs  wife  had  com- 
mitted the  crime  of  adultery,  and  that  If 
they  so  found,  then  it  followed  that  Rich- 
mond was  liable.  We  think  this  is  clearly  . 
erroneous,  first  because  the  ctxnplalnt  does 
not  charge  adultery;  and,  second,  beeansc 
the  evidence  was  entirely  InsuflQciont  to  be  ' 
submitted  to  the  Jury  upon  that  question. 
The  court  should  therefore  have  Instructed 
the  jury  as  requested  by  the  defendants  upon 
the  qu^tion  of  adults,  and  should  not  have 
given  tbe  instruction  which  was  glvoi.  We 
have  no  doubt  that  this  Instruction  was  prej- 
udicial, and  that  the  Jury  based  the  verdict 
largely,  if  not  wholly,  upon  It 

The  Judgment  is  therefore  reversed,  and 
the  cause  r^anded. 

MORRIS,  a  J.,  and  PARKIDB,  J.,  ooDCor. 


OLABK  V.  BliLIMOTON  ct  aL    (No.  1218&) 

(Supreme  Ooart  of  WasUngtmi.   Jane  21, 
1916.)^ 

1.  Appeax.  akd  BaaoB  ^»977— Nxw  l^ui. 
«=»6— DisoBETJON  or  Trial  Coubt. 

T'oder  Rem.  ft  BsL  Code,  K  398,  pro- 
viding for  the  granting  of  a  new  trial  alfter  m 
trial  and  dednon  by  a  jury,  "conrt^"  or  ref- 
eree, and  that  the  former  verdict  or  ''other  de- 
cision" may  be  vacated  and  a  new  trial  grant- 
ed for  certain  enumerated  causes,  the  granting 
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of  a  motioii  for  a  new  trial,  en^pt  when  in- 
▼olTing  auesatMis  of  law  onl;  which  are  nec- 
essarily aeterminable  of  the  rights  of  the  par- 
ties, is  within  the  discretion  oi  the  trial  court, 
and  no  more  snhject  to  review  when  the  de- 
cisioQ  is  by  the  court  than  when  b;  a  jury ; 
and,  where  the  order  franting  a  new  trial  does 
not  re<nte  the  grounds  upon  which  it  is  granted 
and  the  record  does  not  affirmatively  show  an 
■base  of  discretion,  it  will  not  be  disturbed. 

[Ed.  Note. — For  other  caaes,  we  Appeal  and 
Error,  Cent  Dig.  H  3860-3866 ;  Dea  Dig. 
9T7;  New  Trial,  Cent  Dig.  Sfi  9, 10;  Dec.  Dig. 

2.  New  TmAL  ^=»116— Motion— Successivk 
Motions. 

The  time  for  a  motion  for  a  new  trial  is 
after  the  making  of  the  court's  decision  in  the 
fofm  of  finding  and  conclusions,  and  the  trial 
court  by  n  ruling  purporting  to  deny  a  motion 
for  a  new  trial  before  any  such  motion  was 
made  could  not  deprive  the  party  of  his  right 
to  a  motion  therefor  made  wuhin  the  statutory 
time  following  the  findings  and  conclnsiuns. 

[Ed.  Note.— For  other  eases,  see  New  Trial, 
Cent  Dig.  «  2S8,  288)6.  m  241;  De&  Dig! 
«=>116.] 

En  Banc.  Appeal  from  Superior  Court, 
King  County ;  John  E.  Humphries,  Judge. 

Action  by  Harry  H.  Clark  against  A.  O. 
Ellington  ahd  others.  Judgment  for  defend- 
ants, and,  from  an  order  granting  plalntlflrs 
motloa  for  new  trial,  they  appeal.  A£Qrmed. 

Jas.  G.  Raley  and  Otla  W.  Blinker,  both 
of  SeatUe,  for  appellants.  Green  &  Cheater, 
of  Seattle,  for  respondent. 

PARKER,  J.  The  platntier  seeks  recovery 
from  the  defendants  for  personal  injuries 
dalmed  to  have  resulted  to  him  from  their 
negligence.  The  case  was  by  consent  of  the 
parties  tried  before  the  court  without  a  jury. 
Findings  of  fact  and  conclusions  of  law  en- 
tltUng  the  defendants  to  a  Judgment  of  dla- 
ndssal  and  for  their  costs  were  made  by  the 
coart  and  flled  on  February  28,  1914.  For- 
mal judgment  was  entered  accordingly  on 
tile  same  day.  Thereafter  on  March  2d. 
within  the  time  allowed  by  statute,  counsel 
fbr  tbe  plaintiff  moved  for  a  new  trial,  up- 
on all  of  the  statutory-  grounds  save  those 
zelating  to  excessive  or  Inadequate  assess- 
ment  of  damages,  which  of  course  were  not 
applicable  to  such  a  decision.  This  motion 
was,  after  argument  thereon  by  counsel  for 
the  respective  parties,  granted  by  the  court, 
and  an  order  entered  accordinf^  granting 
tbe  plalntlfF  a  new  triat  The  deifendants 
hare  appealed  from  this  order. 

[1]  Our  statute  contemplates  the  granting 
of  a  new  trial  "after  a  trial  and  decision  by 
»  Jury,  court,  or  referees,"  and  that  "the  for- 
mer verdict  or  other  AeoMon  may  be  vacat- 
ed and  a  new  trial  granted"  for  certain  enu- 
merated statutory  causes.  The  italics  are 
oora.  Rem.  &  Bal.  Code.  H  398,  399.  The 
Knnting  of  a  motion  for  a  new  trial,  except 
when  involving  questions  of  law  only  which 
necessarily  are  determlnatlTe  of  the  rights 


of  the  parties,  Is  within  the. discretion  of  the 
trial  court  In  view  of  the  provisions  of  our 
new  trial  statute  above  noticed,  we  are  un- 
able to  see  that  the  exercise  of  this  discre- 
tion by  a  trial  court  ts  any  more  subject  to 
our  control  when  the  decision  In  a  case  Is 
rendered  by  the  court  than  when  it  Is  ren- 
dered by  a  jury.  The  record  brought  here  in 
this  case  does  not  affirmatively  show  such 
an  abuse  of  discretion  by  the  trial  court  as 
warrants  our  Interference  with  the  order 
granting  a  new  trial.  The  order  granting  a 
new  trial  does  not  recite  the  grounds  upon 
which  it  is  rested  by  the  trial  court,  and  we 
cannot  say  from  the  record  before  us  that 
respondent  should  be  denied  a  new  trial  un- 
der any  possible  view  of  the  case. 

Some  contention  Is  made  by  counsel  for 
appellants  that  the  motion  for  new  trial 
granted  by  tbe  «onrt  was  a  second  motion  for 
new  trial,  and  that  a  fwrner  one  made  by 
respondent  bad  been  by  the  court  denied. 
Counsel  upon  this  assumption  of  fact  Invokes 
the  rule  that  the  disposition  of  one  motion 
for  new  trial  exhausts  the  court's  power  to 
Interfere,  by  motion  for  new  trial,  with  the 
decision  of  the  jury  or  the  court,  as  the  case 
may  be,  citing  Burnham  v.  Spokane  Mercan- 
tile Co.,  18  Wash.  207,  51  Paa  363,  and  Coyle 
V.  Seattle  Electric  Co^  31  Wash.  181,  71  Pac. 
788. 

[J]  There  appears  In  the  clerk's  minutes  of 
February  28th,  the  day  of  making  tbe  find- 
ings and  rendering  the  judgment,  the  follow- 
ing: 

"Motion  for  new  trial  is  denied.  Exception 
allowed.  Findings  of  fact  and  conclusiMis  of 
law  are  signed.   Judgment  ia  rigned." 

There  U  nothing  elae  In  the  record  Indi- 
cating that  any  snch  motion  had  been  made. 

We  are  aatlafled  from  the  recwd  that,  at 
the  time  ot  the  eonrf  a  roUnga  as  evidenced 
by  tbe  above-qnoted  journal  entry,  there  had 
not  been  any  motion  for  new  trial  made  In 
behalf  of  respoMent  Indeed,  It  was  not  un- 
til the  making  ot  the  court's  decision  In  the 
form  of  findings  and  condnslons  that  the 
time  tor  making  a  motion  tar  new  trial  bad 
arrived.  Hie  trial  court  conld  not  thus  de- 
prive respondent  of  his  right  to  the  benefit  of 
a  motion  for  new  trial  made  within  the  stat- 
utory time  following  the  making  of  the  find- 
ings and  conclusions ;  hence  the  court's  rul- 
ing purporting  to  deny  a  moUon  for  new 
trial  before  any  such  motion  was  made  was 
of  no  effect  as  against  respondent.  This 
manifestly  was  recognized  by  the  court  up- 
on the  hearing  of  the  motion  for  new  trial 
made  after  the  decision. 

The  order  granUng  respondent  a  new  trial 
is  affirmed. 

MORRIS,  0.  J.,  and  GHADWIOK,  EI^LIS, 
MAIN,  MOUNT,  FULIiBBTON,  CHOW,  and 

HOLOOMB,  JJ.,  concur. 
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STATE  ex  rel.  SCHOOL  DIST.  NO.  301  OF 
WHATCOM  COUNTY  t.  PRESTON,  Sn- 
perintendent  of  Public  Iiwtrnctitui.  (N«. 
12046.) 

(Supreme  Court  of  Washington.  June  8, 1915.) 

Od  petition  for  rebearlng.  Oremiled. 

PBR  CURIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  adhere  to  the  opinion, 
heretofore  filed  herein  as  reported  in  146  Pac. 
178. 

For  tbe  leaaoDB  there  stated^  the  writ  is 
denied. 


STATE  ex  rcL  SEATTLE  SCHOOL  DIST. 
NO.  1  T.  PRESTON,  Superintendent  of 
Public  Instruction,  ^o.  12547.) 
(Snprame  Court  of  Waslilngton.  June  8k  191B.) 
On  petition  for  rehearing.  Denied. 

PER  CURIAM.  Upon  a  rehearing  en  banc^ 
a  majority  of  tbe  court  adhere  to  the  opinion 
heretofore  filed  herein  as  reported  in  146  Pac 
179. 

For  the  leasoos  there  stated,  the  writ  Is  de- 
nied. 


SAKARIASON  t.  MEfHlEM,  District  Judge. 
(No.  1794.) 

(Supreme  Court  of  New  Mexico.  May  11, 1915J 
(BylMntt  hv  the  Oowi.) 

1.  Appeal  and  Ebbob  «=»469— BiaBT  to  Su- 

PKRSSDB  JUDOftnirt. 

Executors,  administrators,  and  otber  per- 
sons and  corporations  specified  in  section  1?  of 
chapter  57  of  the  Laws  of  1907,  are  entitled 
to  supersede  a  judgment  against  them,  as  such, 
only  when  they  have  sued  out  an  appeal  or  writ 
of  error  within  60  days  from  the  date  of  the 
entry  of  the  final  judgment  of  w^dch  they  com- 
plained. 

[Ed.  Note.— For  other  cases,  see  Appe&l  and 
Error,  Cent  Dig.  |S  2218-2221 ;  Dec.  Dig. 
459.} 

2.  Appeal  akd  Ebbob  <^>477— Right  to  8u- 

PERRFOE  Judgment— Mandamus. 

Where  an  administrator,  as  such,  seeks  to 
supersede  a  judgment  against  bim  by  suing  out 
an  appeal  five  months  after  the  date  of  entry  of 
the  final  judgment  of  which  he  complains,  he 
is  not  entitled  to  an  order  of  this  court  directing 
the  trial  Judge  to  permit  a  supersedeas  of  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2247-2249 ;  Dec.  Dig.  ^ 
477.J 

8.  SxATtrrES  ({^206— Construction. 

It  is  an  elementary  rule  of  construction  of 
statutes  that  all  parts  of  an  act  relating  to  the 
same  subject  should  be  considered  together,  and 
not  each  by  itself. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  283 ;  Dec.  Dig.  ®=»206.] 

Original  action  in  mandamus  by  John  E. 
Sakariason,  administrator  of  the  estate  of  OI- 
Bon  M.  Sakariason,  deceased,  against  Merritt 
C  Mechem,  as  Judge  of  the  District  Court  for 
the  Seventh  Judicial  District  Dismissed. 


M.  C  Splcv  and  J.  A.  Lowe,  both  of  Socor- 
ro, for  relator.  Mann  &  Nicholas,  of  Al- 
buquerque, for  respondent 

ROBERTS,  O.  J.  On  September  30,  1014, 
a  Judgment  was  rendered  for  $2,322  in  favor 
of  the  plaintiff  and  against  the  defendants  in 
a  certain  cause  then  pending  in  the  district 
court  for  the  county  of  Socorro,  wherein 
Charles  B.  Braton  was  plaintiff  and  3obn  EL 
Sakariason,  Frederick  Sakariason,  and  John 
E.  Sakariason,  administrate  of  tbe  estate  of 
Olson  M.  Sakariason,  deceased,  were  defend- 
ants. On  Mardi  12,  19Vi,  an  esecnUon  was 
Issued  In  said  cause,  directed  to  the  sheriff, 
and  against  the  defendants,  and  about  900 
head  of  sheep  b^onglng  to  the  estate  of  Olstm 
M.  Sakariason,  deceased,  were  lened  upon 
and  taken  possession  of  by  the  sberlff  <a  So- 
corro county.  Subsequently  the  sheriff  gave 
notice  of  sale  ot  said  pnverty  and  tattends  to 
sell  the  same  at  pabllc  anctton  on  Mi^  17, 
1916.  On  HarA  SO.  1916,  s  moUon  was  filed 
by  all  of  the  said  defendants  asUng  for  an 
appeal  from  said  final  jodgment  to  the  Su- 
preme Court  In  tbe  motloa  the  relator  here- 
in requested  the  court  to  stay  tbe  execution 
sued  In  said  cause  add  order  the  sherUr  to 
return  to  him  the  property  wfaldt  the  former 
had  in  his  posaessim  belonging  to  the  relator. 
On  April  IS,  1916,  tbe  court  granted  an  ks^- 
peal  to  all  of  the  defoidants,  but  refused  to 
stay  the  execotton  or  order  the  sheriff  to  re- 
turn the  pn^rtv  to  rdator.  lUs  Is  an  01I9- 
Inal  action  in  mandamus  to  compel  the  re- 
spondent to  stay  the  ezecntlon  in  said  cause 
and  order  the  sheriff  to  return  the  property  in 
his  possesidon  b^mging  to  relator. 

[1,2]  Several  quertloia  are  loesented  to 
the  court  for  d^ermlnation.  Tbe  iBUiGipal 
question,  however,  and  the  one  upon  whi(^ 
this  court  disposes  of  this  case,  turns  upon  a 
pnsier  crastructlini  at  the  law  ot  sm)erae> 
deaa  of  this  state. 

Section  16  of  chapter  67  Of  tbe  Iaws  of 
1907  provides: 

"Supersedeaa.— There  diall  he  no  snpermdeas 
or  stay  of  execution  upon  any  final  jodgment  or 
decision  of  any  of  the  district  courts  in  which 
an  appeal  has  been  taken  or  writ  of  error  sued 
out  unless  such  appellant  or  •plaintiff  in  error 
shall,  within  sixty  days  from  the  date  of  entry 
of  such  judgment  or  decision,  *  *  *  executes 
bond  to  the  adverse  party  in  double  the  amount 
of  auch  judgment  complained  of.  •  •   •  ?' 

Section  17  of  the  same  chapter  provides: 
"When  No  Supersedeas  Bond  Required. — 
When  the  appellnnt  or  plaintiff  in  error  is  an 
executor  or  administrator,  as  such,  the  terri- 
tory, a  county  or  other  municipal  corporation, 
the  taking  of  such  appeal  or  suing  out  siudi 
writ  of  error  shall  operate  to  stay  execution  of 
such  judgment  or  decision." 

It  Is  contended  by  relator  that  section  17, 
when  taken  alone  or  when  read  In  conjunc- 
tion with  section  18,  clearly  Indicates  that 
the  appeal  of  the  relator  in  the  case  at  bar 
ipso  facto  operated  as  a  stay  of  execution, 
and  that  the  court  should  stay  the  execution 
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tnd  prer^t'  tbe  Bheritt  from  aelllng  tbe  prop- 
vtf  under  tbe  Mle  by  ddlvering  It  to  the 
relator.  The  re^HHidait  contends  that  the  re- 
lator most  bam  appealed  within  60  days  from 
tbe  date  oC  Oie  enbr  of  the  final  jndgmoit  te 
effectuate  flie  atay  of  ezecDtioa  wltboat  hond. 

At  flxat  blnah,  a  literal  reading  M  the  two 
eectlMiB  €t  law  Involred  would  seem  to  Indi- 
cate that  the  poelttoD  of  relatw  la  nnnd,  1. 
e.,  that  tba  taking  of  an  appeal  by  an  admln- 
laCzator  mar  time  within  a  year  from  the  date 
of  the  entry  of  the  final  judgment  ti-mtwnfaiF 
■taya  tbe  execntkm.  If  that  were  tme,  It 
woold  not  follow,  however,  that  the  court 
was  cranpdled  to  order  the  Aerlff  to  return 
the  property  taken  by  htm  under  execution  al- 
ready Issued.  TbB  court  does  not  decide  this 
question,  although  It  Is  raised,  t>ecau8e  In 
Tiew  of  the  dlapositlon  the  court  makes  of 
this  case  It  becomes  unnecessary  to  do  so. 

[SI  It  is  unnecessary  to  cite  authority  be- 
cause It  Is  an  elementary  rule  of  constmetton 
of  statutes  that  all  parts  of  an  act  relating 
to  the  same  subject  should  be  ctmsidered  to- 
getlier.  and  not  each  provision  by  Itself. 
Chapter  S7,  supra,  Is  the  law  of  this  state,  In 
part  regulating  appellate  procedure  In  civil 
and  criminal  cases,  and  It  should  be  so  con- 
strued by  the  courts  as  to  effectuate  the  pur- 
pose Intended  for  It  by  the  lawmaking  body. 

It  is  evident,  however,  by  comparison  of  the 
■eparate  provisions  of  chapter  67,  of  the  Laws 
cf  1807,  that  the  Legislature  Intended  to 
place  strict  limitations  as  to  the  time  In  which 
all  final  Judgments  might  be  superseded  by 
the  acts  of  the  parties  aggrieved.  3ectloa  16, 
supra,  clearly  denotes  that  the  Legislature 
Intended  that  all  final  Judgments  might  be 
satisfied  by  execution,  or  by  other  legal  means 
ia  ordinary  cases  at  least,  any  time  within  the 
statute  of  limitations,  unless  the  aggrieved 
party  superseded  the  Judgment  by  execution  of 
a  bond  within  60  days  from  the  date  of  the  en- 
try of  such  Judgment  The  supersedeas  privi- 
leges, however,  were  obtainable  only  within 
60  days  from  the  date  of  the  entry  of  the 
judgment  The  question  therefwe  seems  to 
be  whether  the  exception  as  to  giving  a  Ixmd 
by  certain  specified  persons  and  corporations 
Is  to  be  construed  as  enlarging  the  time  with- 
in which  the  right  to  supersede  exists,  from 
60  days  from  the  date  of  the  final  Judgment, 
to  any  time  within  the  statutory  period  al- 
lowed for  taking  appeals  or  suing  out  writs 
o(  error. 

Most  if  not  all,  of  the  states  of  the  Union, 
have  legislation,  the  purpose  of  which  Is  to 
allow  executors,  administrators,  and  other 
q)ecified  persons  and  corporations  to  super- 
<ede  a  Judgment  against  them  without  giving 
bond  therefor.  That  the  only  intention  of 
tbe  Legislature  was  to  this  end  seems  quite 
plain  to  us.  The  Legialatnie  did  not  Intend 
to  cnlaige  the  time  within  which  executora, 
administrators,  and  certain  others  could  su- 
persede tiie  Judgmmt,  but  simply  Intended  to 


relieve  these  persons  of  ttie  necessity  of  giv- 
ing a  proper  bond  to  secure  the  opposite  par* 
ties.  Hie  language  of  our  sectlcms  of  law  on 
this  subject  la  bo  different  from  the  lan- 
guage used  in  statutes  of  other  states  that 
reference  to  other  statutes  throws  no  light 
upon  the  question  under  dlBcoaslon. 

Again,  It  will  be  noted  that  the  language  of 
section  17,  In  part.  Is  the  "taking  of  such 
aK»eal"  shall  iterate  as  a  supersedeas.  Tbe 
words  '*snf:^  appeal**  refer  back  to  the  last 
antecedent  and  have  reference  to  the  appeal 
spoken  of  In  section  16.  Thus,  In  section  16, 
the  aiveal  must  be  sued  out,  as  a  oonditltm 
precedent  to  the  execution  of  the  supersedeas 
bond,  within  60  days  from  the  date  of  tiie  en- 
try of  the  final  Judgment  The  words  "such 
appeal,"  In  section  17,  characterizes  the  sub- 
ject to  which  the  legislative  mind  referred, 
and  meant  only  an  appeal  taken  within  60 
days  from  the  date  of  the  entry  of  the  Judg- 
ment And  that  is  the  meaning  which  har- 
monizes with  the  general  scheme  outlined  by 
tbe  Legislature.  When  the  two  sections  are 
read  together,  the  court  is  constrained  to  be- 
lieve that  the  only  effect  of  sectirai  17,  supra. 
Is  that  executors  and  administrators  and  oth- 
er persons  therein  named  are  not  required  to 
give  bonds  of  supersedeas  like  ordinary  liti- 
gants, but  before  an  aggrieved  administrator, 
executor,  or  other  named  person  or  corpora- 
tion may  claim  the  right  to  supersede,  he  or 
they  must  appeal  or  sue  out  a  writ  of  error 
within  60  days  from  the  date  of  the  entry  of 
the  final  Judgment;  otherwise  the  right  to  su- 
persede Is  lost  and  the  litigant  Is  In  the  same 
position  and  condition  as  any  other  party.  To 
hold  otherwise  would  be  to  disregard  what  we 
conceive  to  have  been  the  real  and  true  Intent 
of  the  Legislature  and  to  apply  section  17, 
supra,  lnde[)endent  of  the  other  sections  of 
the  act  This  holding  creates  uniformity  In 
the  matter  of  the  time  in  which  all  Judgments 
and  final  decisicais  may  be  superseded  and 
emphasizes  the  general  scheme  which  was  In 
tbe  mind  of  the  L^lslature  at  the  time  it  en- 
acted chapter  57  of  the  Laws  of  1907, 

Therefore,  this  question  being  decisive  of 
the  cause,  the  writ  of  mandamus  will  be  dis- 
missed at  the  cost  of  petlti(mer,  and  it  Is  so 
ordered. 


FIRST  NAT.  BANE  OF  BATON  et  aL  T. 
IfaBBIDE,  County  Tnasurer. 
(No.  1690.) 

(9apreme  Court  of  New  Mexico.  May  24, 
JfllS.)  ■ 

(Byllahiu  by  the  Court.) 

1.  Taxation  ^912  —  Pbotsction  Aoainbi 
DiscBjHiNATioiT— National  Banks— "Mon- 

ETTD  CAPriAL." 

National  banks  are  not  protected  against 
discriminatoi?  taxation  Id  favor  of  other  "mon- 
eyed capital"^  by  section  D219,  R.  S.  U.  S..  5 
Fed.  Ann.  157  fU.  S.  Comp.  St.  1913,  8  97S4), 
unless  such  other  "moneyea  capital"  is  employ- 
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ed  in  a  buBiness  which  is  compctidTe  with  that 
of  national  banks. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  30 ;  Dec.  Dig.  «=9l2. 

For  other  defiaitloas,  see  Words  and  Phrases, 
First  and  Second  Series,  Moneyed  GapitaL] 

2.  Taxation  ^60B— Discbiuinatior  — In- 
juNcnon— BioHT  to  Bjelief. 

Relief  in  egoi^  by  injunction  against  dis- 
criminatory taxation  may  be  obtained.  In  a 
proper  case,  notwithstanding  the  discrimination 
is  accomplished,  not  by  overvaluation  of  the 
property  of  the  complaiDlng  taxpayer,  but  by 
the  undervaluation  of  the  property  <n  other  tax- 
payers, and  where  tiie  discrlminatloii  is  willful 
and  inteotionaL 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  1230-1241;  Dec.  Dig.  «=>60a] 

3.  Taxation  e=>e08  —  DiscRnciNATioN— In- 
junction—Existbhcb  or  Othbb  Remedt. 

Before  resort  to  a  court  of  equity  can  be 
had  for  relief  against  discriminatoi/  taxation, 
even  in  cases  where  the  same  is  willful  and  In- 
tentional, the  complaining  taxpayer  most  have 
either  no  adequate  legal  or  statutory  remedy,  or 
be  must  have  first  exhausted  the  same  without 
tvaU. 

rSd.  Note.— For  otlier  ewes.  Me  Taxation. 
Cent.  tUg.  H  1230-1241;  Dee.  Dig.  «a»60Et.] 

Appeal  from  District  Court,  Col&x  Ooon- 
ty;  T.  D.  lieb.  Judge. 

Action  by  the  First  National  Bank  of  Rat- 
on, a  corporation,  and  others,  against  Thom- 
as McBrlde,  Treasurer  of  Colfax  County,  N. 
M.  From  judgment  for  plaintlfits,  defendant 
appeals.  Reversed  and  remanded. 

F.  W.  Clancy,  Atty.  Gen.,  and  Ira  U  Grim- 
shaw,  Aast  Atty.  Gen.,  tor  appellant  E.  G. 
Crampton  and  O.  h.  Phillips,  both  of  Baton, 
and  O.  A.  SpteBS,  of  East  Las  Tegaa,  for  ap- 
pdlees. 

PARKER,  J.  This  Is  a  salt  1b  equity  to 
restrain  a  tax  sale.  Three  natlcmal  banks 
and  one  state  bank  join  as  plaintiffs.  The 
plaintiffs  allege  that,  in  pursuance  of  a  notice 
by  the  county  assessor  that  all  pn^rty  must 
be  returned  at  35  per  cent,  of  Its  actual  val- 
ue, they  returned  their  propaiy  at  S6  per 
omt  of  its  actual  Talue^  while  many  other 
taxpayers  of  the  county  returned  their  prop- 
erty at  a  much  less  rate.  They  allege  that 
the  said  notice  and  requirement  of  the  as- 
sessor was  "intentionally,  systematically,  and 
urbltrari^"  made  and  promulgated  for  the 
purpose  of  causing  plaintiffs  to  pay  a  larger 
tax  than  other  taxpayers,  and  that  said 
sciieme  was  effectuated  by  means  of  various 
acts  of  the  assessw,  wlil<dL  may  be  summa- 
rized as  follows:  That  be  intentionally  and 
willfully  failed  to  assess  or  to  require  to  be 
returned  credits,  mortgages,  and  other  mon- 
led  capital  In  the  hands  of  individuals  to  an 
amonnt  of  over  f 100,000;  that  he  asse^d 
the  real  estate  of  plaintiff  at  50  per  cent,  of 
Its  Talue,  while  the  real  estate  of  other  tax- 
payers was  assessed  at  a  rate  not  exceeding 
36  per  cent ;  that  he  directed  owners  of  live 
stocJc  to  return  only  two-thirds  of  the  num- 
ber of  animals,  and  assessed  the  same  at  35 


per  cent  of  their  value;  that  he  added  to 
the  returns  of  plaintiffs  their  undivided  prof- 
Its,  and  assessed  the  same  at  35  per  cent,  of 
the  amounta  They  further  allege  that  there- 
after the  board  of  county  commissioners,  sit- 
ting as  a  board  of  equalization,  reduced  the 
assessment  of  plaintiffs  in  certain  named 
amounts  for  the  purpose  of  equalizing  the 
taxes  of  taxpayers.  They  allege  that  there- 
after an  appeal  on  behalf  of  certain  taxpay^ 
ers  was  perfected  and  presented  to  the  state 
board  of  equalization,  requesting  that  the 
valuation  of  the  property  of  the  First  Nation- 
al Bank  of  Raton  and  the  National  Bank  of 
New  Mexlcov  of  Raton,  plaintiffs  boeln,  be 
restored  to  that  fixed  by  the  assessor,  which 
appeal  was  sustained,  and  said  valuations 
restored;  that  thereafter  the  state  board  of 
equalization  made  a  general  order  which  U 
as  follows: 

"Inspection  of  the  tax  rolls  disclose  the  fact 
that  there  is  great  variation  and  lack  of  uni- 
formity in  the  assessment  of  banks  in  the  differ- 
ent counties  in  the  state,  such  assessments  hav- 
inK  been  mada  in  some  cases  lower  and  In  ottiers 
higher  than  the  valuatitm  fixed  by  this  board 
at  its  meeting  in'  February  last  and  it  there- 
fore becomes  the  duty  of  the  board  to  equalize 
the  assessment  of  banks  in  the  different  coun- 
ties. It  is  therefore  ordered  that  all  banks  in 
the  state  shall  be  assessed  at  the  uniform  rate 
of  fifty  (50)  per  cent  of  their  capital  stock, 
surplus,  and  undivided  profits,  as  directed  by  the 
board  at  Its  February  meeting,  and  this  is  to 
be  construed  as  including  the  whole  of  the  cap- 
ital stock,  surplus,  and  undivided  profits,  as 
they  exists  on  the  Ist  day  of  March,  1912; 
and  the  treasurers  of  tiie  respective  counties  are 
directed  to  cbang«  the  assessments  of  all  banks, 
by  raising  or  lowering  the  same,  so  as  to  cxm- 
form  with  this  order." 

They  allege  that  thoreafter  the  assessor 
extmded  the  valuations  of  plaintiffs'  proper- 
ty upon  the  tax  rolls  as  fixed  by  the  state 
board  of  eqaaUaatlon,  and  did  so  "arbitra- 
rily, wilUullT,  ud  Intuttonally,  for  the  pav- 
poott  of  ooBipelUng  plalnttffs  to  pay  a  larser 
tax  In  proportion  to  the  Talne  ot  their  ^x>p- 
erty"  than  other  taxpaym  in  the  county; 
that  he  failed  and  refused  to  raise  the  ralna- 
tions  of  other  taxpayers  in  like  inoportioa, 
and  again  failed  and  refused  to  assess  cred- 
its, mortgages,  or  other  monled  ca^tal  in  the 
bands  of  Individuals  to  the  amount  of  at 
least  $100,000,  and  ftlled  and  refased  to  add 
the  one-third  in  number  of  the  live  8tf>ck 
theretofore  cnnltted  from  the  tax  rolls.  They 
allege  that  thereafter  the  board  of  county 
commisslouers  approved  the  action  of  the  as- 
sessor, and  approved  the  tax  rolls  as  so  pre- 
pared, and  the  same  were  delivered  to  the  de- 
fendant, as  treasurar  and  ex  officio  collector, 
for  the  collection  of  the  taxes.  They  allege 
that  they  have  paid  the  amount  of  taxeu  due, 
according  to  the  valuations  as  fixed  by  the 
board  of  county  commissioners,  but  that  the 
defendant,  notwithstanding,  has  advertised  a 
tax  sale,  and  Is  about  to  sell  plaintiffs'  prop- 
erty for  the  balance  of  taxes  unpaid,  to  the 
Irreparable  injury  of  plaintiffs,  unless  re- 
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atnbMd  by  order  of  the  conrt  Aglde  from 
tbe  alleged  lUegaUty  of  the  taxes,  plalDtlffe 
alleee,  as  a  basis  for  equitable  Interference, 
Out  said  sale,  nnlen  restrained,  will  create 
a  dond  npon  tbe  title  ot  plaintiff;  tbat  said 
■ale  will  resalt  In  Irreparable  Injury  to  the 
throe  national  banln.  ^alntUEs,  but  In  what 
nauama  Is  not  printed  out;  and  that  plain- 
tlffB  will  be  compeUed  to  bring  a  multiplicity 
of  suits  In  order  to  recover  the  money  paid, 
owing  to  Its  distribution  to  tbe  various  funds 
to  whidi  It  would  belong,  and  which  funds 
are  trnder  the  control  of  Tarlous  public  offi- 
cers. They, pray  for  an  Injunction  to  re- 
strain the  sale. 

The  substance  of  the  complaint  may  be 
EOmmarlzed  as  follows:  The  national  banks, 
plaintiffs,  are  illegally  taxed  because  "credits, 
mortgages,  or  other  moneyed  capital  In  the 
hande  of  Individuals"  are  not  taxed;  all  of 
plalEtlffs  are  Illegally  taxed  because  they  are 
taxed  at  a  higher  valuation  than  other  tax- 
payera  similarly  situated;  and  that  said  con- 
dition Is  the  result  of  arbitrary,  willful*  and 
intentional  acts  Of  the  taxing  officers  done 
for  the  purpose. 

A  demurrer  to  the  complaint  was  inter- 
posed and  overruled  by  the  court,  and,  the 
defendant  electing  to  stand  oiion  his  demur- 
rer, a  permanent  injunction  was  awarded  as 
prayed.  The  demurrer  went  upon  the  ground 
that  the  complaint  failed  to  state  facts  snffl- 
cient  to  oonstltnte  a  cause  ot  actl<»i.  and 
spedfled  many  particulars  in  this  reipurd.  It 
Is  deemed  sufficient  In  fono  to  raise  all  but 
one  of  the  questions  which  will  be  discussed 
[1]  1.  The  three  aatlonal  banks,  plaintiffs, 
mike  a  contention  applicable  to  them  only, 
ud  it  la  that,  brtng  banking  oorpoiattons 
«gani«d  and  existing  wider  tbe  federal 
butUag  laws,  they  are  protected  against  dis- 
criminatory taxation  by  the  terms  of  section 
5211^  B.  &  U.  a.,  6  Fed.  Stat.  Ann.  107, 
wUeb  prohibits  taxation  of  national  banks 
a  greater  rate  than  Is  assessed  nptm  other 
nneyed  capital  In  fbt  hiuads  of  tndlTldnal 
dUm  of  such  Btate.**  Tills  sectlfni  the 
federal  rtatnte  has  beoi  earefnUy  intennreted 
by  the  fed«al  courts,  and  some  state  eonrts. 
ind  has  come  to  have  a  clear  and  definite 
meaning  An  examination  of  these  cases  will 
deariy  demonstrate  tbat  tbe  words  "moneyed 
caiAtal"  do  not  Indnde  all  mooted  capital 
In  tbe  hands  <a  tauUriduala.  bnt  Indode  only 
BDCh  mmeyed  capital  as  Is  employed  In  a  bnls- 
Den  whldi  Is  a  compettttve  business  with 
tbat  of  nati«ial  banks.  O^ns,  In  Slrst  Na- 
ttcmal  Bank  t.  GhehaUs  County,  166  U.  S.  440, 
17  Sop.  Gt  629,  41  U  Bd.  1068.  the  same 
■tate  ta  flMte  practlcaUy  as  the  facts  made 
out  by  tbe  eomtfUdnt  in  this  case  ms  before 
tbe  Saimuw  Court  ot  the  United  States.  In 
tliat  esse  tbe  same  omiplalnt  was  made  that 
ctpitil  in  tile  fmu  of  money,  invested  In 
iwu  and  ■seurities,  nisted  Ut  the  state  of 
Vufabigton.  in  the  sum  of  fl4«0(KM)00;  that 
^nine  was  irarpos^  omitted  from  the  as- 


sessmoit  and  from  taxatloa  whatsoever 
all  of  the  taxing  officers  thronghont  the  state 
of  WasUngton;  that  the  omission  by  the  tax- 
ing officers  to  tax  said  moneyed  capital  was 
in  pursuance  of  an  agreement  between  them, 
and  was  In  pursuance  of  an  <9biiou  rendered 
by  tbe  Attorney.  General  of  that  state;  that 
3Qch  omission  necessarily  operated  as  a  dis- 
crimination In  fiiTor  of  other  moneyed  capi- 
tal in  the  hands  of  Individual  citizens  against 
shares  of  ttoA  of  national  bonUng  corpora- 
tions In  the  state;  and  that  such  dlscrtmina- 
tlon  was  wen  known  to,  and  most  wrongfully 
Intended  by,  the  state  taxing  (Ulcers.  The 
case  was  before  the  Suprone  Court  of  the 
United  States  on  demurrer  to  the  complaint 
The  court,  after  reviewing  most  of  the  previ- 
ous decisions  of  that  court,  said: 

"Tbe  conclusions  to  be  deduced  from  these  de- 
cisions are  that  money  Invested  in  corporations 
or  in  individaal  otterprises  that  carry  on  the 
buaineas  of  railroads,  of  manufacturing  enter- 
prises, mining  investments,  and  investments  in 
mortgages  does  not  come  into  competition  with 
the  buaineBS  of  national  banks,  ana  is  not  there- 
fore within  the  meaning  of  the  act  of  Consress ; 
that  such  stock  as  those  in  insurance  companies 
may  be  legitimately  taxed  on  income,  instead  of 
on  value,  because  such  companies  are  not  com- 
petitors for  business  with  national  banks;  and 
that  exemptions,  however  large,  of  deposits  In 
savings  banks 'or  of  moneys  belonging  to  chari> 
table  institutions,  if  exempted  for  reasons  of 
public  policy,  and  not  as  an  unfrlenfily  discrim- 
matlon  against  investments  in  national  bank 
shares,  shoald  not  he  regarded  as  forbidden  by 
U.  S.  Rev.  Stat  I  5219.  •  •  •  As  to  the 
som  of  $287,400  alleged  to  be  Invested  by  in- 
dividual citizens  of  Gbehalis  county  in  loans  and 
secnrities  to  th^  payable  and  owing  by  other 
dtlzens  of  that  county,  we  are  not  informed  by 
the  bill  of  the  nature  of  such  loans  and  secun- 
tiea,  and,  as  against  the  pleader,  we  may  well 
assume  that  they  belong  to  a  class  of  invest- 
ments which  does  not  compete  with  the  bushiess 
of  nation^  banks.  The  same  is  true  of  the  sum 
of  $14,000,000  alleged  to  be  invested  In  loans 
and  securities  by  citizens  of  the  state  of  Wash- 
iuffton  and  to  them  payable  and  owing  by  other 
citizens  of  said  state." 

In  Mercantile  Bank  v.  New  York,  121  U.  S. 
138,  7  Sup.  Ot  826,  80  h.  Ed.  895,  tbe  ques- 
tion arose  as  to  a  dednition  of  "moneyed  capi- 
tal," within  the  meaning  of  section  5219,  R. 
S.  U.  S.  The  suit  was  for  an  injunction  by 
a  national  bank  against  the  collection  of  a 
tax  upon  its  shareholders  based  upon  the 
proposition  that  other  moneyed  capital  In  tbe 
bands  of  individual  citizens  was  invested  in 
industrial  stoctai.  In  that  case  the  Supreme 
Court  said : 

"The  main  purposa,  therefore,  of  Congress,  I4 
fixing  limits  to  state  taxation  on  investments 
la  the  shares  of  national  banks,  was  to  render 
It  impossible  for  the  state.  In  levying  such  a 
tax,  to  create  and  foster  an  unequal  and  un- 
friendly competition,  by  favoring  Institutions 
or  individaals  carrying  on  a  similar  business 
and  operations  and  investments  of  a  like  char- 
acter. The  languaf^e  of  the  act  of  Confess 
Is  to  be  read  in  the  lieht  of  this  policy.  •  •  • 
But  *tDonpyed  capital'  does  not  mean  all  capi- 
tal the  value  of  which  is  measured  in  terms  of 
money.  In  this  sense  all  kinds  of  real  and  per- 
sonal property  would  be  embraced  by  it,  for 
they  au  have  an  estimated  value  as  the  subjects 
of  sale.  Neither  does  it  necessarily  Include  all 
ianoB  of  investment  la  which  the  Interest  of  tbe 
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owner  ia  expres8«d  In  moaaj.  •  •  •  The 
bnaiiiess  of  baokins,  as  defined  by  law  and  cus- 
tom, consigts  in  the  issue  of  notes  payable  on 
demand,  intended  to  circulate  as  money  where 
the  banks  are  banks  of  issue;  in  receiving  de- 
posits payable  on  demand ;  in  discounting  com- 
merdal  paper ;  making  loans  of  money  on  col- 
lateral security;  buying  and  Belling  bills  of 
exchange;  negotiating  loans;  and  dealing  in 
negotiable  securities  issued  b^  the  government, 
state  and  national,  and  municipal  and  other  cor* 
porations.  These  are  the  operations  In  which 
the  capital  invested  in  nati<nial  banks  is  employ- 
ed, and  it  is  the  nature  of  that  employment 
which  constituted  it,  in  the  eye  of  this  statute, 
'moneyed  capital.'  Corporations  and  individu- 
als carrjing  on  these  operations  do  come  into 
competition  with  the  business  of  national  banks, 
and  capital  in  the  hands  of  individuals  thus 
employed  is  what  is  intended  to  be  described 
by  the  act  of  Congress." 

In  National  Bank  v.  Baltimore,  100  Fed. 
24,  40  C.  C.  A.  254,  the  Circuit  Court  of  Ap- 
peals of  the  Fourth  Circuit,  after  citing  Mer- 
cantile Bank  T.  New  York  and  First  National 
Bank  v.  Cbehalls  County,  supra,  said: 

"It  is  the  nature  of  the  employment  that  fixes 
its  character.  Wherever  money  is  employed  in 
tlie  carrying  on  of  a  business,  the  object  of 
which  is  the  making  of  profit  by  its  use  as  mon- 
ey, it  is  moneyed  capitaL  When  such  capital  is 
invested  in  loans  or  securities  of  a  pormanent 
or  temporary  character,  if  it  is  so  invested  with 
a  view  to  sale  and  reinvestment  for  the  purpose 
of  making  money  by  the  operation,  it  is  money- 
ed capital.  The  securities  themselves  do  not 
necessarily  come  within  the  definition.  •  ♦  • 
The  true  test  is  the  nature  of  the  hosiness  in 
which  the  person  is  engaged,  and  that  cannot  be 
determined  by  the  character  o£  the  investment." 

In  First  National  Bank  t.  CRiapman,  173 
n.  S.  a05, 10  Snp.  Ot  407.  43  L.  Bd.  666,  the 
claim  was  mode  by  a  national  bank  that  its 
rights  under  section  6219,  R.  S.  U.  B..  had 
been  Invaded  by  reason  of  the  fact  that  the 
owners  of  what  la  termed  credits  In  the  law 
of  Ohio  were  permitted  to  deduct  certain 
kinds  of  their  debts  from  the  total  amount  of 
their  credits,  and  were  assessed  on  the  bal- 
ance only,  while  no  such  right  la  given  to 
owners  of  shares  in  national  banks.  The 
court,  In  defining  "moneyed  capital,"  said: 

"The  result  seems  to  be  that  the  term  'mon- 
eyed capital,'  as  used  in  the  federal  statute, 
does  not  include  capital  which  does  not'  come 
into  competition  with  the  business  of  national 
banks,  and  that  exemptions  from  taxation,  how- 
ever large,  such  as  deposits  in  savings  banks  or 
moneys  belonging  to  charitable  institutions, 
which  are  exempted  fbr  reasons  of  public  pol- 
icy, and  not  as  an  unfriendly  discrimination  as 
against  investments  ia  national  bank  shares, 
cannot  be  regarded  as  forbidden  by  the  federal 
statute." 

See  citations  to  section  5219,  R.  S.  U.  S., 
appended  to  the  section  in  5  Fed.  Stat.  Ann. 
157. 

Counsel  for  plaintiffs  cite  and  rely  upon 
EvansvUle  National  Bank  v.  Brltton,  105  U. 
8.  322,  26  h.  Ed.  1054,  and  Boyer  v.  Boyer, 
113  U.  S.  689,  S  Sup.  a.  706,  28  L.  Ed.  1089. 
Both  of  tiiese  cases  involve  the  question  of 
exemption  from  taxation  to  taximyers.  In 
each  case  the  exemption  extended  to  other 
taxpayers,  was  withheld  from  owners  of  na- 
tional bank  shares.  In  the  former  case  "cred- 
Ita      moQ^  at  interot"  was  held  to  be 


"moneyed  capital,"  irithln  the  meaning  of 
section  6219,  Rev.  Stot  U.  &  In  the  latter 
case  "all  mortgages,  Judgmoats,  and  recogni- 
zances whstsoerer,  and  all  moneys  doe  or  ow- 
ing ui>on  articles  of  agreement  tor  the  sale 
of  real  estate,"  were  h^d  to  be  "moneyed 
capital,"  within  the  meaning  of  said  aectltML 
In  both  cases,  because  ttie  same  exemptloiu 
were  not  extended  to  owners  of  shares  in  na- 
tional banks,  the  court  held  the  plaintJiCs  en- 
titled to  relief.  It  Is  difficult  for  us  to  rec- 
oncile these  two  decisions  with  the  later  de- 
cision of  the  Supreme  Court  of  the  United 
States.  If  property  of  the  character  Involved 
in  those  two  cases  Is  "mone^M  capital," 
within  the  meaning  of  the  federal  statute, 
when  the  question  Is  as  to  exemptions,  then 
it  Is  difficult  to  understand  why  it  should  not 
be  "moneyed  capital"  under  all  circumstanc- 
es when  the  question  of  discriminations 
against  shareholders  of  national  banks 
arises.  We  believe,  however,  that  the  present 
position  of  the  Supreme  Court,  which  is  cer- 
tainly a  departure  from  the  holding  in  the 
two  last-mentioned  cases,  has  been  reached 
by  a  gradual  process  of  elimhiBUon  and  def- 
inition of  the  words  "moneyed  capital"  un- 
til they  have  now  come  to  mean  moneyed 
capital  engaged  in  a  competitive  business 
with  national  banks.  In  the  complaint  In 
this  case  no  allegation  is  contained  which 
dther  by  direct  averment  or  by  inference 
wonld  authorize  us  to  hold' that  the  "money- 
ed capital"  therein  mentioned  was  In  any  de- 
gree employed  In  competition  with  the  busi- 
ness of  national  banks.  We  therefore  hold 
that  the  all^atiim  atatea  no  cause  of  actitHi, 
and  the  demurrer  thereto  should  have  been 
sustained. 

[2]  2.  The  second  pr<^>oeltion  is  tlut  all  of 
the  plalntUTs  are  taxed  at  a  higher  valnatlon 
than  other  taxpayers  similarly  situated,  and 
that  such  condition  Is  the  result  at  artiitratr, 
willful,  and  Intentional  acta  ot  the  taxing 
officers. 

At  the  time  this  tax  was  laid  the  law  re- 
quired that  all  property  be  taxed  at  Its  full 
cash  value.  There  is  no  aUegati«i  by  plain- 
tiffs that  they  were  aesessed  more  than  or  as 
much  as  full  value,  but  they  allege  an  assess- 
ment against  them  of  60  per  cent,  of  fall 
value.  They  claim  that  they  have  been  arbi- 
trarily, willfully,  and  Intentionally  discrim- 
inated against,  and  that  such  discrlmtnatltm 
has  been  accomplished  by  omitting  from  the 
tax  rolls  other  moneyed  capital  and  one-third 
of  all  live  stock,  and  by  asses^ng  such  prop- 
erty as  has  been  assessed  at  a  lower  rata  of 
valuation  than  that  of  plaintiffs.  They  com- 
plain not  of  overassessment,  but  of  failure  to 
tax  others  equally  with  them,  as  a  result  of 
an  intentional  wrong  on  the  part  of  the  tax- 
ing officer.  This  is  what  Is  termed  by  Judge 
Cooley  as  "Invidious  assessment"  1  Oooley 
on  Taxation  (3d  Ed.)  385.  Such  taxati<m,  of 
course^  vlolatee  the  letter  and  si^rlt  of  oar 
Constitution,  whldi  provided,  at  the  time  Oils 
tax  waa  laid,  that: 
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"Tfae  rate  of  taxation  sbaH  be  eqaal  and  uni- 
form apon  all  subjects  of  taxation/'  Section  1 
of  article  8  of  tbe  state  Constitution. 

SectioD  0  of  article  8  provides  also  that: 
"All  property  within  the  territorial  limits  of 
tbe  anUioTitr  levying  tiie  tax,  and  mbject  to 
taxation,  ahul  be  tand  tiberedn  for  state,  coun- 
ty, mnniclpal  and  other  purpoaes." 

None  of  tbe  property  to  Qvestioa  la  subject 
to  any  exempti<m8,  so  far  as  appears. 

The  propositton  Involved  Is  cme  of  mudb 
dlfflcQlty.  When  a  t^qtayec  Is  required,  to  re- 
turn Ms  prc^rty  at  its  full  cash  value  for 
taxation  purposes,  and  where  he  has  returned 
It  or  bas  been  taxed  upon  It  (mly  60  cents  on 
fbe  doUar,  It  Is  difficult  to  understand  how 
be  can  appeal  to  a  court  of  equitr  for  relief 
simply  because  some  other  taxpayers  have 
been  more  fortunate  and  have  escaped  In  a 
greater  degree  tbe  just  taxation  to  which 
th^  property  was  subject  To  ask  a  court 
of  equity  for  rellell,  under  sach  drcumstanc- 
es,  Is  to  ask  the  court,  from  one  point  of  view, 
to  become  a  party  to  a  tMitent  violation  of  tbe 
law.  It  is  asking  the  court  to  assist  the  tax- 
payer to  violate  the  law  because  the  law  has 
been  violated,  either  by  another  dasa  of  tax- 
payiers  or  by  t^e  taxing  (^cers  in  the  let- 
ter's behalf.  Every  court  must  naturally 
shrink  from  taking  any  such  position.  But 
there  inheres  in  the  nature  of  the  subject 
of  taxation  a  necessity  <^entimes  ^Ich 
would  seem  to  authorize.  If  not  reqxilre,  equi- 
table Interference.  A  taxpayer  who  has  been 
unjustly  discriminated  against  may  ordinari- 
ly obtain  relief  by  applying  first  to  Oie  as- 
sessor, next  to  the  county  beard  of  equaliza- 
tion, sjid  finally  to  the  state  board  of  equaliza- 
tion for  tbe  redress  of  bis  grievances.  His 
grievances  may  be  redressed  either  by  a  re- 
duction of  the  valuation  <tf  his  ivoperty  to  an 
equality  with  that  of  the  other  taxpayers,  oir 
by  the  raising  of  the  valuaticBUi  of  the  other 
taxpsyem  to  a  proportion  equal  to  that  of  his 
pn^rty,  and  by  the  pladn^  of  omitted  prop- 
my  on  the  tax  rolL  This  result  can  be  ac- 
complished by  application  to  the  assessing 
officers.  If  th^  tail  or  rtfose  to  remedy  the 
defect  the  taxpayer  may  appeal  to  the  county 
board  of  equalisation,  who  have  at  least  pow- 
er to  reduce  his  valuattona  to  On  amount  equal 
to  that  of  cOttx  taxpayers  mllariy  situated. 
If  the  county  board  refuses  to  remedy  the 
defect,  he  may  appeal  to  the  state  board  of 
cqoalizatlon  for  rdlef.  But  suppose  that  all 
of  these  assessing  and  taxing  omceta  fail  to 
award  to  the  taxpayer  tbe  Tenet  to  which  he 
is  oitltled;  In  such  case  tibere  arlsee  an  over- 
powering necesdty  for  the  Intervention  of 
tbe  restraining  power  of  the  courts.  The 
ooarts  have  no  power  to  list  property  for  tax- 
ation which  has  beat  omitted,  and  they 
bave  no  power  to  raise  the  Taluations  of 
classes  of  pr<verty  to  the  same  ptoporUonate 
value  as  that  of  other  classes  of  property. 
All  that  tbe  courts  can  do  Is  to  reduce  the 
salaations  of  the  property  of  the  complaining 
uqiayer  who  has  been  lutentloually  discrim- 


inated ^Inst  to  an  equaUty  with  that  of 
other  taxpayers,  and  thus  ^ve  effect  to  the 
constitutional  provision  as  to  equality  and 
uniformly  In  taxation.  This  propositi<ni  has 
often  been  before  both  the  federal  and  the 
state  courts. 

In  Taylor  v.  Lonlsvllle  &  N.  R.  Co.,  88  Fed. 
8S0,  31  a  a  A.  637,  the  state  taxing  officers 
had  assessed  railroad  properly  in  tbe  state 
of  Tennessee  at  its  real  value,  whereas  all 
other  property  of  the  state  was  habitually 
and  intentionally  assessed  by  the  assessing 
offlceiB  at  not  exceeding  75  per  cent  of  its 
real  or  correct  value.  The  Tennessee  Constl- 
tntion  required  equally  and  uniformity  in 
taxation.  The  oout,  Q>eaklng  through  Taft, 
Circuit  Judgfe.  said: 

"The  sole  ahd  manifest  purpose  of  the  Consti- 
tution was  to  secnre  uniformity  and  equality 
of  burden  upon  all  tbe  property  in  the  state. 
As  a  means  of  doing  so  (conceding  that  defend- 
ant's construction  is  the  correct  one),  it  provid- 
ed that  the  assessment  should  be  according  to 
its  true  value.  •  •  •  We  have  before  ua  a 
case  in  which  tbe  complaining  taxpayer,  and 
other  taxpayers  owning  tbe  same  species  of 
property,  are  taxed  at  a  higher  rate  than  the 
owners  of  other  species  of  property.  Tliis  does 
not  come  about  by  legislative  discriminatiou,  but 
by  tbe  intentional  and  systematic  disregard  of 
the  law  by  those  charged  with  the  duty  of  as- 
sessing all  other  species  of  property  than  that 
owned  by  complainant  and  its  fellows  of  the 
same  class.  This  is  a  flagrant  violation  of  the 
clause  of  tbe  Constitution  forbidding  discrimina- 
tion in  taxation  between  different  species  of 
property.  That  clause  Is  self-exncutinR.  Reel- 
foot  v.  Dawson,  97  Tenn,  160,  36  S.  W.  1048 
[34  L.  R.  A.  725].  •  *  •  The  question  pre- 
seated  is,  then,  whether,  when  the  sole  object 
of  the  article  of  the  Constitution  is  being  fla- 
grantly defeated,  to  the  gross  pecuniary  injury 
of  a  class  of  litigants,  and  one  of  them  appeals 
to  a  court  of  equity  for  relief,  it  must  be  with- 
held because  the  only  mode  of  granting  it  will 
Involve  an  apparent  departure  from  the  meth- 
od marked  out  by  the  Constitution  and  the  law 
for  attaining  its  sole  object.  We  say  'appar- 
ent' departure  from  the  constitutional  method, 
because  that  instrument  contemplated  a  system 
in  which  all  property  should  be  assessed  at  its 
real  value.  It  did  not  intend  that  a  lai^  part 
should  be  assessed  at  75  per  cent.,  and  a  small- 
er part  at  100  per  cent  Tb»  method  of  as- 
sessing one  species  of  property  cannot  be  truly 
said  to  be  constitutional  without  having  regard 
to  that  pursued  with  other  species ;  for  the  es- 
sence of  the  constitutioDal  requirement  ik  uni- 
formity, and  uniformity  cannot  be  affirmed  to 
exist  without  a  due  regard  to  the  methods  of 
assesaiag  all  species.  Therefore,  to  enjoin  the 
enforcement  of  the  prescribed  method  of  afuiess- 
ment  as  to  one  species  of  property,  when  there 
is  a  departure  from  it  as  to  all  others,  it  the 
injunction  secures  uniformity  as  to  all,  is  not 
so  great  a  violation  of  tbe  method  really  pre- 
scribed OS  that  involved  in  a  continuance  of 
the  existing  conditions  and  the  denial  of  relief 
to  the  injured  taxpayer.  The  court  is  placed  in 
a  dilemma  from  which  it  can  only  escape  by 
taking  that  path  which,  while  it  involves  a 
nominal  departure  from  the  letter  of  the  law, 
does  injury  to  no  one,  and  secures  that  uniform- 
ity of  tax  burden  which  was  the  sole  end  <tf 
the  Constitution." 

Tbe  court  cites  several  cases  fr<nn  the  state 
courts,  among  them  Bandell.  t.  City  of  Bridge' 
port,  63  Conn.  321,  28  Atl.  528,  In  whlidi  the 
court  found  that  the  plaintiff's  property  was 
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assessed  at  Its  fall  market  value  as  tbe 
statute  required,  while  the  uniform  rule  of 
tbe  board  of  assessors  was  to  value  all  other 
prc^rty  for  the  purpose  of  taxation  at  one- 
half  of  its  fair  market  value.  The  Connecticut 
court  held  that  the  complainant  was  entitled 
to  an  assessment  of  one-half  the  real  value  of 
his  propertT,  and  this  In  the  face  of  tbe  man- 
datory provlslui  of  the  statute  that  all  prop- 
erty shoald  be  assessed  at  its  true  valoa 
Judge  Taft  says  in  regard  to  this  case: 

"The  point  of  this  case,  and  those  about  to  be 
<dted,  is  that,  where  either  the  aniformity  re- 
quired by  law  or  the  prescribed  meana  of  attain- 
int;  it  must  be  departed  from,  tbe  court  will 
choose  the  leaser  evil." 

In  Cocheco  Co.  v.  Strafford,  61  N.  a  465, 
the  law  provided  that  all  taxable  property 
should  be  appraised  at  its  full  and  true  value 
In  money.  Tbe  court  said: 

"Justice  requires  an  eaual  rate  of  taxation  of 
Strafford  real  estate.  If  the  Strafford  real  es* 
tate  of  others  was  appraised  in  1870  at  a  less 
rate  than  its  full  value,  the  real  estate  of  the 
plaintiff  should  be  appraised  bv  the  commission- 
ers at  tbe  same  rate,  bo  that  tbe  plaintiffs  shall 
pay  their  proportion  of  tax,  and  no  more." 

In  Ex  parte  Ft.  Smith  &  Van  Buren  Bridge 
Co.,  62  Ark.  461.  36  S.  W.  1060,  the  case 
arose  on  an  appeal  from  tbe  refusal  of  tbe 
county  board  of  equalization  to  reduce  the 
taxation  or  assessment  upon  the  petitioner's 
bridge.  The  assessor  had  assessed  one-bolf 
of  the  bridge  in  Crawford  county  at  $150,000, 
and  tbe  county  board  bad  reduced  the  assess- 
ment to  f 125,000.  It  appeared  that  tbe  bridge 
was  worth  ?250,000,  and  that  $125,000,  there- 
fore, was  tbe  full  value  of  one-half  of  tbe 
bridge.  It  appeared  that  all  tbe  real  estate 
in  Crawford  county  was  assessed  at  60  per 
cent  of  its  actual  value.  The  bridge  com- 
pany contended  that,  under  tbe  circumstances, 
tbe  assessment  of  one-half  the  bridge  should 
be  reduced,  according  to  its  request,  to  $75,- 
000.   The  Arkansas  court  said: 

"It  may  be  said  that,  iDHsmuch  as  its  proper- 
ty was  not  assessed  above  its  true  value,  it  had 
no  right  to  complain.  But  this  is  not  true. 
It  bad  the  right  to  demand  that  no  unequal  bur- 
den b«  imposed  upon  it  by  taxation.  *  *  * 
The  duty  to  contribute  to  the  support  of  the 
state  government  by  the  payment  of  taxes  is 
imposed  upon  all  persona  owning  property  sub- 
ject to  taxation.  The  Constitution  provides 
that  this  burden  shall  be  apportioned  among 
them  according  to  the  value  of  their  property, 
to  be  ascertained  as  directed  law.  When, 
therefore,  tbe  property  of  a  few  is  taxed  accord- 
ing to  its  value,  and  of  all  others  at  one-balf 
its  value,  then  the  few  are  required  to  contribute 
double  their  portion  of  the  burden.  This  is 
manifestly  a  wrong,  and  Justice  demands  tbat 
it  be  redressed  whenever  it  can  be  done  con- 
formably to  the  laws." 

In  Board  of  Supervisors  v.  C,  B.  &  Q.  B. 
Co.,  44  ni.  229,  the  appeal  was  a  direct  ap- 
peal firom  the  board  of  supervisors.  It  ap- 
peared that  the  valoatiw  of  property  of  in- 
dividuals, except  that  of  the  railroad  com- 
pany, ranged  from  one-flftfa  to  one*tblrd, 
while  that  ot  the  railroad  compaiqr  ranged 
from  one-third  to  one-half.  The  appellate 
court  decided  that  tbe  assessment  of  railroad 


property  must  be  at  the  same  percentage  ot 
the  real  value  as  that  of  individuals. 

In  O.,  B.  &  Q.  R.  Ca  V.  Board  of  Ccnusls- 
sloners,  64  Ken.  781,  3t)  Pac.  1089.  the  rail- 
road property  was  assessed  at  the  true  valu^ 
while  tbe  property  of  individuals  and  other 
corpwations  in  At^lson  county  was  assess- 
ed at  25  per  cent  ct  its  real  value.  Tbe  Con- 
stitution of  the  state  required  that  the  Legis- 
lature Ahould  provide  for  a  uniform  and  equal 
rate  of  assessmost  and  taxation,  and  the 
Legislature  provided  tbat  all  property  should 
be  assessed  at  its  true  value.  The  Elansas 
court  said: 

"The  state  board  of  railroad  assessors  valued 
the  railroad  property  in  Atchison  county  for 
taxation  at  its  true  value,  but  the  city  and 
township  assessors  of  that  county,  by  an  agree- 
ment between  themselves,  assessed  all  the  other 
property  of  the  county  at  25  per  cent,  of  its  true 
value.  Thus,  by  concerted  action,  tbe  statute  ot 
the  state  was  flagrantly  disregarded.  •  •  • 
There  has  been  a  gross  discrimination  in  the 
taxation  of  the  railroad  property.  The  law  has 
not  been  observed.  The  taxes  oomplalned  of 
are  not  equal  and  onlform." 

The  court  awarded  an  Injunction. 

The  Supreme  Court  of  the  United  States, 
in  Cummlngs  v.  Bank,  lAL  U.  S.  163,  26  L. 
Ed.  903,  said: 

"When  a  rule  or  system  of  valuation  Is  adopt- 
ed by  those  whose  duty  it  is  to  make  the  assess- 
ment, which  is  designed  to  operate  unequally 
and  to  violate  a  fundameotal  principle  of  the 
Constitution,  and  when  this  [ixinciplet  is  applied 
not  solely  to  one  Individual,  but  to  a  large  class 
of  Individuals  or  corporations,  equity  may  prop- 
erly interfere  to  restrain  the  operation  ot  this 
unconstitutional  exercise  of  power." 

In  Atchiscm,  etc.,  Ry.  Co.  v.  Sullivan,  173 
Fed.  466,  97  C.  C.  A.  1,  tbe  bill  alleged  that, 
while  the  plalntUTs  property  was  not  worth 
more  than  $25,000  per  mile,  and  the  state  board 
assessed  it  at  $14,800  per  mile,  or  65  per  cent 
of  its  value,  tbe  assessor  assessed  other  taxa- 
ble property  In  the  county  at  not  more  than 
70  per  coit  of  its  actual  value;  tbat  the 
assessor  omitted  from  assessment  much  otli- 
er  pnqjierty  taxable  In  the  county;  tliat  be 
did  so  pursuant  to  a  rule  adopted  by  the 
county  officers,  and  did  so  systematically  and 
intentionally  in  onter  to  make  the  plaintiLfC 
pay  a  larger  tax  in  proportlan  to  tlw  valae 
of  its  property  than  others  who  had  taxa- 
ble property  In  the  county;  and  that  tbe 
state  board  transmitted  to  the  county  an  as- 
sessed value  of  $14,800  per  mile  of  complain- 
ant's railroad,  when  the  proportion  of  the  as- 
sessed value  of  Its  property  in  the  state  which 
the  board  was  requbred  by  tlie  statutes  to 
certl^  to  that  county  was  $14,38SJ!S  per 
mile.  The  court  held  in  this  case,  per  San- 
bom,  Circuit  Judge,  that  tbe  omission  from 
the  tax  rolls  of  the  personal  iHxiperty  men- 
tl<med,  and  whl(^  was  d<Hie  ^stematlcally 
and  intenti<mal)y,  authorised  the  plaintiff  to 
invoke  ttie  remedy  of  injunction  against  tbe 
collection  of  a  emslderable  portion  of  the  tax. 

Judge  Oooley,  in  1  Cool^  on  Taxatim  C3d 
Ed.)  886,  quotes  from  Merrill  r.  Humiduey, 
24  Mich.  170,  and  says: 
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"A  diacretlonary  power  cannot  excuse  an  of- 
ficer for  refusal  to  exercise  his  discretioo.  His 
iadgment  is  appealed  to— not  his  resentments, 
bis  cupidity,  or  his  malice.  He  la  the  instru- 
meit  of  the  law  to  accomplish  a  particular  end 
throagh  specified  means,  and  when  he  ptirpose- 
ty  steps  aside  from  his  duty  to  inflict  a  wanton 
injury,  the  confidence  reposed  in  him  has  not 
disarmed  the  law  of  the  means  of  prevention. 
His  judgment  may,  indeed,  be  final  if  he  shall 
exercise  it,  but  an  arbitrary  and  capricious  ez- 
eitioD  of  official  antbority,  being  withoat  law, 
ud  done  to  defeat  the  purpose  of  the  law,  must, 
Bite  an  other  wrongs,  be  subject  to  the  law's 
cKiection.*' 

See,  also,  to  the  same  effect,  Wells-Fargo 
it  C(h  T.  Jtdmaoii,  214  Fed.  180, 130  a  O.  A. 
528,  wbieh  cites  most  of  the  federal  cases. 
Citizens*  NaUonal  Bank  t.  Board  of  Commia- 
iloQers  of  Ltoq  County,  S3  Ean.  376.  Ill  Pac 
496;  Spokane  &  Eastern  Trust  Co.  t.  Spo- 
tnne  County,  70  Wash.  48,  126  Pac.  B4; 
Langley  t.  Smith  (Tei.  Civ.  App.)  126  S.  W. 
660. 

It  seenifl  clear,  therefore,  that  under  prop- 
er circumstances  a  taxpayer  or  class  of  tax- 
Iiayers  who  has  been  discriminated  against 
in  the  matter  of  taxation  may  have  ecLuitable 
relief  as  to  the  excess  over  other  taxpayers, 
notwithstanding  the  property  has  not  been 
assessed  as  much  as  it  should  be  onder  the 
taxing  laws. 

[3]  3.  In  this  connection  a  serious  objec- 
tion to  the  maintenance  of  this  complaint 
appears.  As  before  seen,  the  complaint  con- 
tains no  allegation  that  the  complaining  tax- 
payers appeared  before  any  of  the  taxing 
officers,  beginning  with  the  assessor  and  end- 
ing with  the  state  board  of  equalization,  and 
attempted,  except  as  hereinafter  stated,  to  se- 
cure uniformity  and  equality  for  themselTes 
in  the  matter  of  taxation.  The  allegation 
shnpiy  is  that  at  the  time  of  the  assessment 
by  the  assessor  of  complainant's  prc^rty  at 
SO  per  cent,  of  Its  Talue  he  failed  and  refused 
to  assess  the  property  of  other  taxpayers  at  a 
like  valuation,  and  that  he  failed  and  refused 
to  list  other  moneyed  capital  for  taxation, 
and  failed  and  refused  to  list  more  than 
two-thirds  in  number  of  the  live  stock  in  the 
coQiity.  It  is  further  alleged  that  after  the 
state  board  of  equalization,  by  the  general 
order  heretofore  set  out,  had  fixed  the  valu- 
ation of  the  capital,  surplus,  and  undivided 
profits  of  all  banks  In  the  state  at  60  per  cent, 
of  their  value^  the  assessor  of  the  county 
again  failed  and  refused  to  put  upon  the  tax 
rolls  the  omitted  property,  and  failed  and  re- 
tosed  to  assess  all  of  the  other  prc^rty  In 
the  county  at  the  same  proportionate  valu- 
ation as  that  fixed  by  the  state  board  of 
equaUzatlaa  upon  the  complainants.  The 
complaint  contains  no  allegation  that  they 
requested  the  assessor  to  perform  any  of 
these  acts,  or  that  they  appeared  t>efore 
either  the  county  or  state  board  of  equaliza- 
tion, and  requested  that  the  omitted  proper- 
ty be  listed  and  taxed,  and  that  the  under- 
haloed  property  be  raised  to  a  value  propor- 

Ibiiate  to  tbat  'ot  the  oomidaliiaiitB.  One  cf 


the  principal  dlfflcuUlea  wlUi  this  proposi- 
tion Is  that  the  defendant  in  the  court  be- 
low failed  to  call  attention  to  these  Acts  by 
his  demurrer,  and  the  question  Is  not  even 
argued  In  ^e  briefs  for  the  defendant  in 
this  court  It  this  were  an  ordinary  contro- 
versy between  private  persons,  we  would  feel 
Justified  and  required  to  ignore  It  But  the 
question  In  this  case  Involves  a  proper  under* 
standing  of  the  law  of  taxaUon  as  it  is  to  be 
administered  in  this  state,  and  the  question 
Is  Mie  of  genmd  public  interest  In  vrMcb  the 
state  at  large  is  concerned.  Undo-  audi  dr^ 
cnmstances,  we  feel  Justified  in  discussing  the 
question  from  the  standpoint  of  the  general 
welfiire  of  the  state.  It  Is  a  general  and 
well-recognlsed  proposition  that  no  taxpayer 
may  appeal  to  a  court  of  equity  for  relief 
against  dlscrimlnatinry  taxation  unless  he  baa 
no  legal  or  statutory  remedy  which  is  ade- 
quate, or  unless  he  has  first  exhausted  hie 
legal  or  atatutory  remedy  without  avalL  2 
Cooley  on  Taxation  (3d  Bd.)  1412;  2  Desty 
on  Taxation,  601,  662. 

In  tile  case  at  bar  It  appears  that,  after 
the  assessor  had  raised  the  valuatloa  at  the 
property  of  the  comidalnants  from  35  per 

Int.  to  60  per  cent  of  Its  value,  th^  ap- 
ared  before  the  board  of  county  commls- 
dere,  sitting  as  a  board  of  equalization, 
whlcta  board  reduced  the  valuation  to  36 
per  cent  of  the  value  of  the  property.  It 
does  not  aii^r,  however,  that  the  i^intUb 
ever  demanded  of  the  assessor,  or  of  the 
county  commissioners,  that  the  omitted  proih 
erty  be  listed  for  taxation,  and  that  all  be 
raised  to  SO  per  cent  of  its  value,  thus  equal- 
izing the  burdens  of  taxation  upon  all,  nor 
doee  it  appear  that  the  collector  of  the  coun- 
ty, after  the  tax  lists  had  been  delivered  to 
him,  was  ever  requested  by  the  plaintiffs  to 
list  any  of  the  omitted  property  as  he  was 
authorized  to  do  under  section  4050,  C.  I*. 
1897.  It  thus  appears  that  there  was  total 
lack  of  effort  on  the  part  of  the  plaintiffs 
to  secure  equalization  by  the  means  provide 
by  the  statute,  except  in  one  particular,  viz.. 
they  attempted  to  have  the  valuations  of 
their  property  reduced  from  60  to  36  per 
cent  of  its  value,  and  succeeded  in  thdr 
effort  in  that  behalf  before  the  county  com- 
missioners: but  they  made  no  effort  either 
before  the  assessor  or  before  the  county  com- 
missioners, or  before  the  collector,  to  have 
the  omitted  property  listed,  or  to  have  all  of 
the  property  in  the  county  valued  the  same  as 
their  own. 

By  chapter  103,  Laws  of  1907,  the  ter- 
ritorial board  of  equalization  was  clothed 
with  the  power  to  fix  the  value  of  shares  of 
all  national  banks  and  other  banking  institu- 
tions In  the  territory;  the  tax  to  be  imposed 
being  in  lieu  of  any  taxes  which  otherwise 
might  be  assessed  upon  their  property.  By 
section  5  of  article  8  of  the  Constitution,  the 
state  board  of  equalization  succeeded  to  all 
of  the  power  of  the  territorial  board,  until 
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otbervise  provided  by  law.  and  at  the  time 
the  state  board  acted  In  thla  case  there  was 
no  new  legislation  adding  to  or  curtailing 
the  state  board's  powers.  At  the  time  the 
state  board  acted  (October  7,  1912)  all  of 
the  acts  of  the  assessor  complained  of  werCi 
presumably,  known  to  the  plaintiffs.  They 
alBo  knew  that  bank  shares  were  within  the 
exclusive  assessing  power  of  the  state  board, 
at  least  that  part  of  that  power  which  In- 
volves the  fixing  of  values.  At  the  time  of 
the  meeting  of  the  board  of  county  commis- 
sioners the  plaintiffs  knew  that  the  state 
board  had  ordered  that  all  bank  shares 
shoQld  be  assessed  at  50  per  cent  of  the  actu- 
al value  of  the  capital,  surplus,  and  undivid- 
ed profits,  and  that,  presumably!  the  asses- 
sor had  so  assessed  them  in  accordance  with 
the  order.  When  they  appeared  before  the 
county  commissioners,  however,  so  far  as  ap- 
pears, they  failed  to  request  them  to  add  the 
omitted  property  to  the  tax  rolls,  and  failed 
to  request  a  valuation  of  50  per  cent  upon 
all  of  the  other  property  In  the  county.  On 
the  other  hand,  they  simply  asked  that  their 
valuation  be  reduced  to  35  per  cent  because 
others  were  so  assessed.  It  thus  appears 
that  they  asked  the  board  of  county  commis- 
sioners to  do  an  unlawful  thing,  namely,  J| 
aid  them  In  escaping  a  measure  of  taxataH 
over  and  above  what  they  had  already 
caped  by  reason  of  the  action  of  the  state 
board  In. assessing  their  property  at  50  per 
cent  of  the  capital,  surplus,  and  undivided 
profits.  We  do  not  think  that  this  can  be 
done. 

As  before  stated,  It  Is  a  general  and  well- 
established  proposition  that  no  taxpayer 
may  appeal  to  a  court  of  equity  for  relief 
against  discriminatory  taxation  unless  he  has 
no  adequate  legal  or  statutory  remedy,  or  un- 
less he  has  first  exhausted  his  legal  and  stat- 
utory remedies  without  avail.  We  take  It 
that  this  proposition  is  settled.  However, 
there  is  an  exception  or  qualification  that 
such  legal  or  statutory  remedies  must  be 
adequate  to  secure  the  redress  required,  and 
therefore  It  becomes  necessary  to  examloe 
our  legislation  as  It  appeared  at  the  time 
this  tax  was  laid.  By  section  4048  of  the 
Compiled  Laws  of  1S07  It  is  provided  tliat 
the  board  of  county  commissioners  shall 
constitute  a  board  of  equalization  for  the 
revising,  correction,  and  completion  of  the 
assessment  roll.  At  its  first  meeting  as 
such  board  of  equalization  it  has  power  to 
"supply  omissions  in  the  assessment  roll, 
and,  for  the  puri}ose  of  equalizing  the  same, 
may  increase,  diminish  or  otherwise  alter 
and  correct  any  assessment  or  valuation, 
except  where  such  valuation  is  fixed  by 
law."  At  either  the  first  or  second  meet- 
ing of  the  said  board  of  county  commis- 
sioners tliey  were  authorized  and  required 
to  "hear  appeals  and  complaints  of  those  dbi- 
satlsfled  witli  the  assessment  by  the  assessor, 
and  shall  decide  the  same,  as  in  their  indg- 
ment  Is  proper  and  right"  The  same  section 
provides  that  any  taxpayer  dlssatlfied  with 


the  decision  of  said  board  may  appeal  to  the 
territorial  board  of  equallzatiott,  and  that 
said  territorial  board  of  equalization  has  full 
power  to  act  in  the  premises,  "either  In  In- 
creasing, diminishing,  exempting,  or  other- 
wise altering  and  correcting  any  assessment 
or  valuation  so  appealed  from."  This  sec- 
tion is  a  part  of  chapter  73  of  the  Laws  of 
1887.  By  section  2636,  0.  L.  1897,  which 
comes  from  a  later  act  (chapter  12,  Laws 
1897),  the  territorial  board  of  equalization  is 
given  the  power: 

"To  hear  and  determine  any  appeals  taken,  as 
now  provided  by  law,  and  also  any  appeals  tak- 
en by  the  territory,  or  any  county,  wbiph  ap- 
peals are  hereby  authorized  to  be  made  and  tak- 
en in  the  same  manneT  as  other  appeals  from 
assessments  for  taxation  are  now  allowed,  and 
It  shall  be  the  duty  of  the  solicitor  general  of 
the  territory  to  take  an  appeal  from  any  action 
of  the  board  of  county  commissioners  on  belulf 
of  the  territory  and  •  •  •  county  whenever 
he  shall  be  requested  so  to  do,  by  a  petition  in 
writing  signed  by  three  responsible  taxpayera 
of  any  county.  •  •  • " 

Under  these  two  sections,  It  is  perfectly  ap- 
parent that  any  taxpayer  who  believes  that 
he  is  being  discriminated  against  may  appeal 
to  the  board  of  county  commissioners,  as  the 
board  of  equalization,  and.  If  he  knows  of 
any  omitted  property,  as,  it  ta  presumed, 
plaintiffs  in  this  case  knew,  to  request  said 
board  to  list  the  omitted  property  for  tax- 
fction.  If  he  knows  of  any  valuation  for  tax- 
ation at  a  less  proportion  of  actnal  value 
than  the  valuation  upon  his  property,  he  may 
request  the  county  commissioners  to  raise  the 
valuations  of  the  other  taxpayers  to  an  equal- 
ity with  him.  The  quotation  from  section 
4048  does  not  seem  to  confine  an  apical  to 
the  territorial  board  of  equalization  to  a 
complaint  of  the  taxpayer  on  his  own  assess- 
ment, but  he  may  complain  of  undervalua- 
tions of  other  taxpayers,  and  section  2636 
clearly  gives  the  right  of  appeal  on  behalf 
of  the  territory  or  any  county  from  any  un- 
dervaluations of  any  classes  of  taxpayers. 
In  other  words,  the  appeal  to  the  territorial 
board  of  eqaallzatlon  Is  not  confined  In  Its 
scope  to  overvaluation  of  any  one  or  more 
taxpayer's  property,  but  includes  the  ques- 
tion of  undervaluation  of  the  protArty  of 
other  taxpayers.  It  therefore  becomes  ap- 
parent that  the  plaintiffs  in  this  case  had  a 
complete  and  adequate  statutory  remedy  for 
all  of  their  grievances  of  which  they  com- 
plain in  this  suit  It  may  be  su^ested  In 
this  connectton  that  to  require  a  taxpayer  to 
present  all  this  data  to  the  taxing  officers 
would  Impose  upon  him  a  difficult  if  not  an 
impossible,  task,  and  Involve  him  in  the  ne- 
cessity of  stating  the  whole  tax  situation  of 
any  given  taxing  district  But  this  is  cer- 
tainly no  valid  objection.  The  taxpayers, 
plaintiffs  In  this  case,  had  they  appealed  to 
the  tax  officers,  would  be  subjected  to  no 
greater  burdens  in  the  way  of  accumulatinf; 
evidence  than  they  were  subjected  to  In  this 
very  suit  The  same  facts  were  presented  In 
this  suit  which  could  haVe  been  presented  to 
the  taxing  officers,  and,  presumably,  tbe 
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plalntiifs  were  at  the  time  they  were  assessed 
at  50  per  cent,  on  the  dollar  as  well  Inform- 
ed as  to  the  tacts  as  they  frere  when  they 
filed  the  complaint  In  this  case.  Under  these 
drcnmstanees  the  plaintiffs  have  no  basis  up- 
on which  to  invoke  the  aid  of  a  court  of  equi- 
ty. There  Is  no  principle  of  law  or  equity  of 
which  we  are  aware  whereby  a  taxpayer  can 
ask  a  court  of  equity  to  aid  him  in  defeating 
the  payment  of  a  Just  tax,  ^mply  because 
others  hare  succeeded  In  evading  a  Just  pro- 
portion of  th^r  tax,  unless  he  first  attempts 
to  remedy  the  evil  by  application  to  the  prop- 
er taxing  officers.  As  has  been  pointed  out, 
ijlalntlffs  In '  this  case  were  taxed  at  60 
cents  on  the  dollar,  and  desire  to  be  taxed  at 
39  e«it8  on  the  dollar,  thereby  evading  65 
per  ceat.  of  th^r  Just  taxation,  upon  the 
theory  that  they  should  be  reduced  to  the 
same  proportion  of  Talues  as  the  other  tax- 
payers in  tiie  county.  As  before  seen,  un- 
der proper  dreomstances,  and  when  the  tax- 
payer has  exhatisted  all  his  legal  and  statu- 
tory remedies,  m  where  he  has  no  adequate 
ones,  he  may  come  into  a  court  of  equity  and 
obtain  relief  simply  because  the  courts  have 
no  power  to  relieve  him  against  discrimina- 
tory taxation  except  by  reducing  him  to  a 
level  with  the  other  -taxpayers.  This  poti- 
tlon  is  supported  by  what  we  consider  good 
aathorl^. 

Hius  in  Bagley  Elevator  Oo.  v.  Butler,  24 
S.  D.  420,  123  N.  W.  866,  the  complaining 
taxpayer  complained  because  Its  elevators 
were  taxed  at  a  higher  proportion  of  their 
value  than  other  elevators  In  the  state,  but  It 
appeared  that  all  of  its  elevators  were  tax- 
ed at  less  than  their  true  value,  which  was 
required  by  the  South  Dakota  statute.  The 
court  said: 

"What,  then,  was  the  remedy  ot  appellant? 
Under  our  law  it  is  the  duty  of  the  assessors  to 
BRsess  property  at  its  true  value,  and  the  duty 
of  all  equalization  boards  to  correct  errors  and 
incQiHlides  by  raising  property  to  Its  true  val- 
De,  where  it  has  been  valued  too  low  by  the  bs- 
Nssor.  Therefore  the  remedy  of  appellant  was 
to  ask  the  town  board  and  the  county  board  to 
equalize  taxation  by  raising  the  values  of  other 
property,  and  not  by  lowering  the  value  of  ap- 
peUant's  property.  From  the  complaint  it  eim- 
pl;  appears  that  the  town  boards  were  asked  to 
equalize  values,  but  it  clearly  appears  that  the 
connty  board  were  asked  to  equalize  values  by 
lowering  the  values  of  appellant's  property,  or, 
in  other  words,  such  board  was  ask«>d  to  dis- 
obey the  laws  of  this  state.  This  coort  will 
take  judicial  notice  that  the  taxing  officers  of 
this  state,  from  the  assessors  to  the  state  board 
eQuaUzation,  absolutely  disregard  the  clear 
niDuate  of  the  law  in  placing  values  upon 
property  for  taxation  purposes,  out  that  is  no 
reason  why  the  courts  of  this  state  should  con- 
iii*e  at  such  acts  or  become  active  parties  there- 
to. When  a  part7  whose  property,  though  as- 
MsMd  at  less  than  Its  value,  is  assessed  much 
oudier  than  that  of  other  taxpayers,  shaD  have 
reqnested  the  several  boards  to  equalize  taxes 
in  the  manner  fixed  by  statute,  to  wit,  by  rais- 
loi;  the  assessment  of  all  property  to  its  actual 
vilne,  and  such  boards  shall  have  refused  or 
■ailed  to  do  their  clear  dnty  under  the  law, 
then,  and  only  then,  let  such  party  apply  to  tiie 
covrtB  for  reHet" 


This  case  was  followed  in  Sioux  Falls 
Savings  Bank  v.  Minnehaha  County,  29  S. 
D.  146.  135  N.  W.  689,  Ann.  Cas.  1914D,  910. 
In  that  case  the  state  board  of  equalization 
ordered,  among  other  things,  that  certain 
classes  of  property  should  be  assessed  at  cer- 
tain proportions  of  their  actual  value,  and 
that  other  property,  except  bank  stock, 
should  be  assessed  at  one-third  of  Its  actual 
value,  and  that  bank  stock  should  be  as- 
sessed at  40  per  cent  of  Its  actual  value. 
The  assessor  followed  out  the  Instructions 
of  the  state  board,  and  the  complaining  tax- 
payers brought  a  suit  to  restrain  the  collec- 
tion of  the  tax  on  the  ground  of  Intentional 
discrimination  against  banks.  The  defend- 
ants demurred  to  the  complaint,  which  de- 
murrer was  overruled,  and  the  defendants 
appealed.  The  court  held.  In  accordance 
with  the  Butler  Case,  supra,  that  it  was 
the  duty  of  a  complaining  taxpayer  to  seek 
equalization  by  Increasing  the  valuations  of 
other  taxpayers,  rather  than  to  seek  equali- 
zation by  decreasing  the  valuations  upon  his 
own  property.  They  further  held  that,  by 
reason  of  a  statutory  provision,  there  was 
a  limitation  upon  the  amount  of  Increase  of 
valuations  In  any  one  year  of  over  $3,000,000, 
and  that  therefore  the  request  of  the  tax- 
payers made  to  the  state  board  to  equalize 
the  assessment  by  increasing  all  property  In 
the  state  to  full  value  was  unwarranted. 
The  court  points  out  that  the  request  to  the 
state  board  should  have  been  to  equalize 
valuations  within  their  powers  as  fixed  by 
law,  leaving  the  exact  method  to  the  state 
board  of  equalization.  Then,  had  the  state 
board  persisted  In  a  willful  and  intentional 
discrimination  against  banks,  they  would 
have  exceeded  their  jurisdiction.  In  which 
evesxt  the  remedy  could  be  corrected  upon 
a  writ  of  certiorari.  It  Is  upon  this  ground 
that  the  court  refused  the  taxpayers  the 
right  to  maintain  a  suit  in  equity  because 
they  had  failed  to  porme  their  statutory 
remedy. 

In  Burlington,  etc.,  R.  B.  Co.  v.  Board  of 
County  Commissioners,  10  Neb.  211,  4  N.  W. 
1010,  the  plaintiff  complained  of  unequal  as- 
sessment by  reason  of  certain  exemptions 
which  had  been  allowed  in  the  assessment 
of  lauds  which  had  been  planted  to  trees, 
and  which  exemption  was  not  warranted  by 
law,  and  was  not  extended  to  lands  of  plain- 
tiff, and  the  court  said: 

"Where  a  taxpayer  feels  himself  wronged,  ei- 
ther because  his  own  property  is  valued  too 
high,  or  that  of  others  too  low,  or  omitted  al- 
together from  the  lists,  a  summary  and  inex- 
pensive remedy  is  provided  by  a  resort  to  the 
county  board  of  equalisation,  a  tribunal  creat- 
ed expressly  to  hear  complaints  and  make  cor- 
rections of  the  assessment  roll,  prelimlnair  to 
the  levy  of  taxes,  to  the  end  that  every  person 
shall  bear  his  due  proportion,  and  no  more,  of 
the  public  burdens.  The  plaintiff,  having  en- 
tirely neglected  to  bring  the  matter  of  these  de- 
ductions and  exemptions  to  the  attention  of  this 
board,  is  in  no  situation  to  he  heard  in  com- 
plaint now,  Nor  does  it  matter  that  some  of 
the  deductions  were  made,  as  the  evidence 
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shows,  b7  the  board  of  equalization.  This  was 
error  to  be  aure,  but,  having  occurred  in  the  de- 
tennitiatio&  of  a  question  of  which  the  board 
had  jarisdiction,  their  decision  must  stand  until 
corrected  in  a  proper  proceeding." 

In  the  Fint  National  Bank  y.  Steenson, 
26  N.  D.  628,  146  N.  W.  1061.  the  assessor 
assessed  the  holders  of  shares  of  stock  In  the 
plaintiff  bank  at  81  per  cent  of  Its  full 
cash  value,  and  the  property  of  other  mon- 
eyed capital  was  assessed  at  only  36  per  cent, 
of  its  fnll  cash  value,  and  snch  discrimina- 
tion was  wlUfnl.  The  court  said: 

"Another  consideration.  In  our  opinion,  is 
equally  decisive  of  this  case.  It  is  not  claimed 
that  the  plaintiff,  or  any  of  its  said  sharehold- 
ers, ever  presented  their  erieTances  arising  up- 
on the  alleged  unequal  and  overvaluation  of  said 
shares  of  'capital  stock  to  either  the  board  of 
review  of  the  city  of  Hillsboro  or  the  board  of 

Sualizatioa  of  Traill  county,  or  to  the  st^  au- 
tor,  all  of  which  officers  are  ^qwesily  empow- 
ered by  the  revenue  laws  of  ttda  state  to  near 
and  redress  grievances  of  the  character  set  out 
in  this  complaint." 

In  First  National  Bank  t.  Bolmes,  246  IlL 
362,  92  N.  £.  893.  the  assessor  valued  the 
real  estate  at  43  per  cent  of  its  actual  value ; 
the  board  of  review  raised  the  valuation  of 
perscHiBl  property,  and  the  valuation  finally 
fixed  was  practically  the  same  as  all  prop- 
erty in  the  township,  except  real  estate.  The 
question  presented  to  the  circuit  court  by  the 
bill  was  whether  the  valuation  by  Oie  board 
of  review  was  a  wrong  to  the  plaintiff  for 
which  a  court  of  equity  ought  to  afford  a 
remedy.  The  claim  for  the  appellee  was 
that  equity  required  a  reduction  of  the  value 
fixed  by  the  board  cf[  review  to  the  valuation 
of  real  estate  In  the  tomshlp.  The  court 
adopted  that  view,  and  made  Uie  reduction, 
the  effect  of  wbich  vras  that  it  permitted 
the  complainant  to  pay  less  taxes  In  propor- 
tion to  the  value  of  the  shares  €ft  stock  than 
other  taxpayers  assessed  on  tiie  same  kind  of 
properly,  ^e  court  said: 

"The  illegality  was  in  not  valuing  all  the 
property  of  the  township  at  its  fair  cash  value, 
and,  as  between  the  taxpayers  in  the  township, 
in  valaiog  the  real  estate  at  a  lower  rate  pro- 
portionately than  personal  property.  It  is  not 
within  the  power  of  the  Legislature  to  provide 
that  different  clasaea  of  property  shall  be  valued 
differently,  and,  if  moneys,  mortgages,  bonds, 
or  securities  are  valued  at  a  different  propor- 
tion of  their  full  value  or  on  a  different  basis 
from  other  property,  the  Constitution  and  the 
law  are  both  violated.  The  complainant  would 
have  had  jnst'taiuse  to  object  that  lands  and 
lots  in  the  township  of  Urbana  were  illegally 
valued  far  below  their  actual  value  so  as  to 
work  an  injustice  to  owners  of  other  property, 
but  the  shares  of  stock  of  complainant  were 
subject  to  tucation,  and  the  assessment  was 
made  in  conforml^  to  the  mode  prescribed  by 
the  statute,  and  the  valuation  of  the  shares  by 
the  board  of  review  was  considerably  below  the 
actual  value.  A  court  of  equity  cannot  inter- 
vene In  behalf  of  a  taxpayer  on  the  ground  that 
the  property  of  others  has  been  valued  too  low. 
People  V.  Lots  in  Ashley.  122  111.  297.  13  N. 
El.  o56.  The  complainant  was  not  without  a 
remedy  at  law  to  compel  a  performance  by  the 
assessor  or  board  of  the  duty  declared  by  the 
statute,  so  that  one  class  of  property  should 
not  be  assessed  on  a  lower  basis  than  the  prop- 


'  erty  of  the  complainant  hut  the  court  could  not 
pive  the  relief  asked  for  by  the  bill  without  do- 
mg  an  injustice  to  all  other  owners  of  similar 
prioperty  who  were  assessed  on  substantially  the 
same  basis  of  valuation,  and  the  shares  of  stock 
were  finally  valued  by  the  board  of  review  at 
much  less  than  they  should  have  been  valued 
under  the  law.  The  complainant  had  no  equita- 
ble right  to  have  a  reduction  of  the  valuation 
fixed  by  the  assessor." 

In  this  cause  tt  is  to  b6  observed,  as  before 
pointed  out,  that  the  sole  aasontog  power 
of  bank  shares  was  in  Hm  state  board  of 
equalisation,  and  they  made  an  order  taxing 
all  banks  in  the  state  at  a  valuation  at  SO 
per  cent  of  the  capital,  surplus,  and  un- 
divided profits.  If  a  suit  of  this  kind  con 
now  be  maintained  by  one  or  more  banks  in 
Colfax  county,  and  their  valnations  be  re- 
duced from  60  per  cent  to  35  par  cent  bar 
a  decree  of  a  court  of  equity^  then  and  In 
that  event  the  court  becomes  a  party  to  a 
wrong  against  all  of  the  other  banks  in  all 
of  the  other  counties  of  the  state.  Thla  or- 
der of  the  stete  board  was  a  general  order, 
and  affects  all  banking  Inatitutiona.  They 
were  therefore  all  assessed  at  00  per  cent 
of  their  valuation.  The  wrong  whicA  would 
be  committed  by  snch  a  detaee  of  the  court 
la  of  the  same  quality  and  <Aaracter,  al- 
thoui^  perhaps,  of  a  lesser  degree,  under 
the  facte  pleaded  in  the  cmnplaint,  as  tbe 
wrcHigs  c<Hnmltted  by  the  tex  officers  of 
Colfax  comity  or  the  state  board  ol  eqn^lza- 
tlon.  The  courts  can  take  no  such  position. 

It  follows  that  the  plaintiffs  in  this  case 
have  steted  no  cause  of  action  In  equity, 
and  the  Judgmait  overruling  the  demurrer 
will  be  reversed,  and  the  cause  remanded  to 
the  district  court,  with  leave  to  the  parties 
to  plead  further  if  they  shall  be  so  advised. 

K0BEBT8.  a      and  HANNA,  J.,  concur. 


FBICB  SHOE  ft  CLOTHING  CO.  et  aL  t. 
HcBBIDE,  County  Treasurwr. 
(No.  1601.) 

(Bumcma  Court  of  New  Hexieo.   May  24, 

(SvHoJfut  fry  the  Court.) 
Taxatiom  4=»608— DiscBiinNATioN— Rxun* 

BT  INJUNCTIOH— JiiXISntncE  OF  STATnTOBT 

Bbuedt. 

Where  a  taxpayer  has  an  adequate  statu- 
tory remedy  agamst  discriminatory  taxation, 
and  fails  to  resort  to  the  same,  he  can  have  no 
relief  in  equity  by  injunction,  even  where  the 
discrimination  is  willful  and  intentional. 

[Ed.  Note.— For  other  cases,,  see  Taxation. 
Cant  Dig.  H  1230-1211;  Dec  Dig.  «=»eoa] 

Appeal  from  District  Court,  Colfax  Coun- 
ty; T.  D.  lieb,  Judge. 

Action  by  the  Price  Shoe  ft  Clothing  Com- 
pany and  others  against  Thomas  McBride 
Treasurer  of  Colfax  County.    From  Judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded. 
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Iia  Ii.  Gxliiiahaw,  Asst  A,tty.  Qen.,  for  ap- 
pellant B.  G.  Grampton  and  O.  Ij.  Phllllpa, 
both  of  Baton,  and  C.  A.  Spieaa,  of  East 
has  Vegas,  for  appellees. 

PAHKEB,  7.  This  la  a  proceeding  for  an 
Injunction  against  tbe  collection  of  an  alleged 
Ulegal  tax.  The  plaintiffs  allege  that  they 
are  owners  of  real  and  personal  property, 
consisting  of  dty  lots,  stocks  of  merchandise, 
and  other  personal  property  In  Colfax  coun- 
ty ;  that  the  assessor  of  Colfax  county  Issued 
a  notice  to  the  taxpayers  to  the  effect  that 
all  real  and  personal  property  within  the 
county  most  be  returned  at  36  per  cent  of 
Its  actual  Talne;  that,  pursuant  to  said 
notice,  each  of  the  plaintiffs  returned  his 
property  for  taxation  upon  the  basis  of  36 
per  cent  of  the  actual  cash  value  of  his  prop- 
erty; that  the  assessor  "intentionally,  arbi- 
trarily, and  systematically"  directed  the  own- 
ers of  lire  stock  to  return  only  two-thirds 
of  the  actual  number  of  animals,  and  assess- 
ed the  same  at  a  value  not  to  exceed  35  per 
cent,  of  the  actual  value;  that  the  valua- 
tions upon  plaintiffs*  property  were  raised  by 
the  assessor  to  what  he  considered  3B  per 
cent  of  Its  actual  cash  value;  that  the  board 
of  county  oonunisaloners,  sitting  as  a  board 
of  eqoallsation,  at  its  June  meeting  In  1012, 
made  an  order  equalizing  the  valuations  of 
property  In  said  county,  and  the  valuations 
of  plaintiffs'  property  were  reduced;  that 
thereafter  an  appeal  was  pr^tared  and  filed 
with  the  Attorney  General  from  the  action 
of  the  board  of  county  commissioners  to  the 
state  board  of  equallzatian,  said  appeal  being 
prosecuted  by  other  taxpayers  than  the  plain- 
tiffs, and  he  reQuested  that  the  valuatlouE 
of  plaintiffs'  property  be  raised  to  the  same 
valuation  aa  that  placed  upon  the  same  by 
the  assessor  of  the  county;  that  said  aH>eal 
was  heard  by  the  state  board  of  equalization 
In  September,  1912,  and  an  order  entered 
sustaining  aaid  appeal,  and  ordering  that  the 
assessments  of  the  property  of  said  plaintiffs 
were  to  stand  In  the  amount  originally  fixed 
by  the  county  assessor ;  that  the  total  raise 
la  the  raloatlons  of  real  and  personal  prop- 
erty in  the  county  of  Colfax  by  the  state 
board  of  equalization  amounted  to  $1,000,000, 
and  was  placed  eaitlrely  upon  real  estate  and 
personal  property,  excepting  therefrom  graz- 
ing lands  and  live  stock;  that,  upon  informa- 
tion and  belief,  the  said  raises  in  valuation 
were  actually  accomplished  by  the  assessor 
of  CMCax  county,  acting  In  accordance  with 
a  purported  order  of  the  state  board  of 
equalization ;  that  said  action  of  the  said 
assessor  was  arbitrary,  fraudulent,  and  in- 
tentional, and  was  for  the  purpose  of  causing 
plaintiffs  to  pay  a  larger  tax  In  proportion 
to  the  value  of  their  property  than  others 
who  had  taxable  property  In  the  county  were 
required  to  pay,  and  a  larger  tax  In  propor- 
tion to  the  value  of  their  property  than  the 
owneiB  of  gnulnc  lands  and  live  stock  in 


the  coonty  were  required  to  pay;  that  the 
assessor,  or  the  defendant,  extended  said 
valuations  as  fixed  by  the  state  board  of 
equalization  upon  the  tax  rolls  of  the  coun- 
ty ;  that  thereafter  the  board  of  county  com- 
missioners, pursuant  to  the  order  of  the  state 
board  of  equalization,  made  an  order  approv- 
ing said  assessment  rolls;  that  the  assess* 
ment  rolls  were  delivered  to  the  defendant, 
as  treasurer  of  the  county  of  Colfax,  for  the 
collection  of  taxes;  that  the  idalntlffs  paid 
the  amotmt  of  taxes  assessed  against  th^ 
property  in  accordance  with  the  valuations 
as  fixed  by  the  board  of  county  commLsslon- 
ers  at  Its  June,  1912,  meeting;  that  the  de- 
fendant, as  treasurer,  has  placed  upon  the 
tax  rolls  the  increase  in  the  valuation  of  said 
property  belonging  to  j^alntlffs,  in  accordance 
with  the  foregoing  order  of  the  state  board 
of  equalization,  and  that  be  now  gives  out 
and  threatens  that  he  will  proceed  to  collect 
the  amount  of  taxes  claimed  to  be  dne  upon 
the  property  of  plaintiffs,  and  has  given  no* 
tlce  to  that  effect;  that  said  proceedings  hare 
created  a  cloud  upon  the  title  of  the  property 
of  plaintiffs  as  to  their  real  estate ;  and  that 
it  will  require  of  plaintiffs  a  multiplicity  of 
suits  to  recover  the  alleged  lU^al  tax  if  the 
treasurer  Is  allowed  to  proceed  and  collect 
the  same   Plaintiffs  pray  fbr  an  Injunction. 

A  demurrer  was  Interposed  and  overruled, 
and,  the  defendant  electing  to  stand  npon  his 
demurrer,  the  court  decreed  a  permanent 
Injunction.  The  defendant  appeals. 

We  have  then,  a  case  of  alleged  Intentional 
and  willful  discrimination  In  the  ralnatlon 
of  property  for  taxation  purposes.  It  Is  Im- 
possible to  tell  from  the  allegations  of  the 
bill  just  when  the  assessor  made  the  Increase 
in  the  raluatlons  of  the  classes  of  property 
owned  by  the  plalntlCte  In  this  case.  The 
complaint  contains  an  allegation  that  during 
the  assessment  of  plaintiffs'  property  the 
assessor  of  the  county,  acting  In  accordance 
with  what  purported  to  be  an  order  of  the 
state  board  of  equalization,  raised  the  ralna- 
tlon of  property  in  the  county  to  the  extent 
of  $1,000,000,  but  that  in  so  doing  he  placed 
the  said  additional  amount  entirely  upon 
real  estate  and  personal  property,  except 
grazing  lands  and  lire  stock,  and  that  said 
action  on  his  part  was  arbitrary,  fraudulent, 
and  Intentional,  and  for  the  purpose  of  caus- 
ing plaintiffs  to  pay  a  larger  tax  in  propoi^ 
tlon  to  the  value  of  their  property  than  others 
who  had  taxable  property  ia  the  county  were 
required  to  pay.  It  therefore  appears,  at 
least  inferentlally,  that  during  the  period  of 
the  assessment  of  plaintiffs'  property,  that  Is 
to  say,  between  March  1st  and  September 
1st,  the  statutory  period,  the  assessor  did  the 
acts  complained  of  by  the  plaintiffs.  Wheth- 
er he  did  the  same  by  reason  of  the  alleged 
order  of  the  state  board  of  equalization,  or 
whether  he  did  it  of  his  own  volition,  the 
plaintiffs  argue,  is  immaterial,  because  it  Is 
claimed  by  them  that  the  state  board  had  no 
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pover  to  make  any  mah  order,  and  tbat  tbe 
Injury  of  wlilch  they  complain  was  directly 
caused  by  the  assessor  himself.  Tbe  com- 
plaint contains  a  Airther  aUegatlon  Oiat  the 
oonnty  conomlasloners  afterwards  iQiproTed 
the  raises  In  valuations  theretofore  made  by 
the  assessor.  This  most  ham  been  done  prior 
to  September  Ist,  a^  under  the  provisions  of 
section  4049»  O.  L.  1887,  the  county  commis- 
sioners have  no  further  Jurisdiction  as  a 
board  of  equalization  to  equalize  the  burdens 
of  taxation.  The  order  of  events  In  the  com- 
Idete  process  of  taxation  Is  not  determinable 
from  the  complaint,  and  we  therefore  con- 
strue tbe  pleading  to  mean  that  the  plaintlffa 
complained  to  tbe  county  commlstdoners  of 
the  valuations  put  upon  thMr  property  by  the 
assessor,  and  that  the  county  commlsdoners 
reduced  8u<di  valuation  to  the  amount  at 
which  the  plaintiffs  tiad  retained  the  same ; 
that  thosafter  the  assessor,  either  by  reason 
of  an  order  of  the  state  board  of  equalization 
or  of  his  own  volition,  again  raised  tbe  valu- 
ations of  plaintiffs*  property;  that  the  coun- 
ty commissioners,  while  they  still  had  Juris- 
diction  to  equalise  tbe  burdens  of  taxation 
in  the  county,  ratified  the  action  of  the  as- 
sessor. It  la  alleged  as  one  of  the  reasons 
why  the  raise  in  valuations  of  plaintiffs' 
proper^  and  that  of  oth«s  similarly  situated 
was  illegal  that  the  plaintiffs  had  no  notice 
of  tlie  order  of  the  state  board  of  equaliza- 
tion. It  is  not  alleged,  however,  tbat  the 
plaintiff  bad  no  such  notice  prior  to  the 
time  the  county  commissioners  ratified  the 
act  <tf  the  assessor.  It  appears,  therefore, 
tbat  tlie  plaintiffs  bad  an  OK>ortunlty  to 
ara>ear  before  the  assessor  hlnmelf,  and  to 
appear  before  tbe  board  of  county  commis- 
sioners, and  seek  all  of  the  relief  which  they 
seek  in  this  case,  of  which  opportunity  they 
did  not  avail  themselves. 

This  preseUts  the  same  propositton  which 
was  discussed  in  First  National  Bank  of 
Baton  et  aU  v.  Thos.  McBrlde,  Treasurer,  etc. 
(Na  1G80),  149  Pac.  353,  In  whldi  we  have 
just  handed  down  an  oirinimi.  The  same 
difficulty  is  presented  In  that  thla  point  was 
not  called  to  the  attention  of  the  trial  court* 
nor  is  it  argued  in  the  brIefS  in  this  court 
We  believe,  however,  ttiat  ttie  reasons  as- 
signed in  the  case  Just  decided  are  sufficient 
to  Justify  the  same  course  in  this  case.  This 
is  a  public  question,  and  concerns  all  of  tbe 
people  of  the  state,  in  tbat  a  proper  and  Just 
administration  of  tbe  taxing  laws  shall  be 
maintained. 

For  the  reasons  stated  in  that  case,  we  find 
tbat  the  E^aintiffs  in  this  case  have  no  cause 
of  action  in  equity,  and  the  Judgment  of  the 
district  court  wlU  be  reversed,  and  tbe  cause 
remanded,  with  leave  to  the  parties  to  plead 
further  if  they  shall  be  so  advised ;  and  it  is 
■o  ordered. 

B0BEBT3,  C.  J.*  and  HANNA,  Concur. 


MILLEB  et  al.  V.  STATB  ex  ret  HOI/T. 
(Mo.  4384.) 

(Supreme  Court  of  Oklahoma.  May  25,  1915.) 

(ByUabva  6y  the  Court.) 

1.  Oauino  ^60— Sbizube  and  Destbuotion 

OF  PaOPEBTT  —  "ABTICLB  OB  AFPABATUS 
SUITABIJ!  TO  BB  USBD  FOB  GAMBLING  PUS- 

P0SE8." 

SectioDB  2506  and  2507,  Bev.  Laws  1910, 
do  not  furnish  authority  for  tbe  seizure  and  de- 
struction of  money,  as  Deing  "an  article  or  ap- 
paratus suitable  to  be  used  for  gambling  pur- 

poaea." 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent. 

Dig.  S  117 ;  Dec.  Dig.  <S=»60.] 

2.  Gauino  «=>60  —  Seizobb  of  MONBT'-AU- 
THOBITT  OF  OfFICBB. 

In  a  raid  by  tbe  sheriff  upon  an  alleged 
gamblliv  room,  certain  gambling  tables,  imple- 
ments and  apparatus,  and  a  sum  of  money  were 
seized.  Later,  the  gambling  paraphernalia  was 
destroyed  and  the  money  ordered  to  be  paid 
over  to  the  county  treasurer.  fleU  error,  as  to 
the  action  regarding  the  seizure  and  disposal  of 
said  money. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent.  Dig.  I  117;  Dec.  Dig.  «=>60.] 

ComndssionerB'  Opinion,  Division  Na  1. 
Brror  from  County  Gourt^  Pottawatomie 
County;  Boss  F.  Ijockridge,  Judge. 

Proceedlxuv  by  the  States  on  the  lelatlcm 
of  (me  Holt,  against  Jerry  MlUor  and  others. 
Judgment  for  idalnUff,  and  defendants  bring 
error.  Beversed  and  remanded. 

W.  N.  Ma  ben  and  Carl  Mohrbacba,  both 
of  Shawnee,  for  plaintiffs  In  error. 

BREWER,  C.  This  Is  an  appeal  from  an 
order  and  Judgment  of  the  county  court  of 
Pottawatomie  county,  confiscating  and  orders 
Ing  turned  over  to  the  county  treasurer  the 
sum  of  $208,  seized  In  connection  with  a 
pokw  table,  crap  table,  (ihalra  and  other 
gambling  paraphernalia  by  the  sheriff  in  a 
raid.  There  la  no  controversy  as  to  the  sei- 
zure and  destruction  of  the  gambling  para- 
phernalia. Ttie  only  claim  made  here  is  tbat 
the  confiscation  o£  the  money  was  illegal. 

[1,  2]  No  brief  has  been  Sled  by  defendants 
in  error,  but  it  Is  quite  evident  that  the  court 
bad  in  mind  and  was  proceeding  under  seo- 
Uons  2480  and  2431,  Comp.  Laws  1909  (sec- 
tions 2608,  2607.  Bev.  Laws  1910),  which 
read: 

"Sec.  2t30.  Bvery  person  who  Is  authorised 
or  enjoined  to  arreat  any  person  for  a  violation 
of  the  provisions  oE  this  act,  is  equally  author- 
ized and  enjoined  to  seize  any  table,  cards,  dice, 
or  other  articles  or  apparatus  suitable  to  be 
used  for  gambling  purposes  found  in  the  poosea- 
sion  or  under  the  control  of  the  person  so  ar- 
rested, and  to  deliver  the  same  to  the  magis- 
trate before  whom  the  person  so  arrested  Is  re- 
quired to  be  taken. 

"Sec.  2481.  Tbe  magistrate  to  whom  anything 
suitable  to  be  used  for  gambling  purposes  is  de- 
livered pursuant  to  tbe  foregoing  section,  shall, 
upon  exatninatioQ  of  the  accuse^  or  if  such  ex- 
amination is  delayed  or  prevented,  without  await* 
ing  such  uamination,  determine  the  diaractar 
of  the  thing  so  delivwed  to  him,  -and  whether  it 
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was  aettiallr  employed  by  the  accused  In  vlo- 
latioQ  of  the  prorisicms  of  this  act,  and  If  he 
finds  ^t  ft  u  of  a  character  suitable  to  be 
ued  for  gambling  purposes,  and  that  It  bos 
been  used  by  the  accused  In  Tiolation  of  this 
act,  he  shall  cause  it  to  be  destroyed." 

We  are  of  the  opinion  that  nothing  can  be 
found  In  the  above  sections  of  the  statute,  or 
elsewhere,  bo  far  as  we  are  advised,  tJiat 
will  warrant  a  confiscation,  of  money,  on  the 
theory  tbat  it  la  an  "ardcle  or  ai^ratas 
suitable  to  be  nsed  for  gambling  ptirposes." 
Besides,  whatever  the  statute  authorizes  to 
be  confiscated  must  be  destroyed.  This  is  the 
only  disposition  that  can  be  made  of  such 
property.  We  are  hard  to  convince  that  even 
oar  most  opulent  legislators  could  have  in- 
tended to  so  treat  a  commodity  so  widely 
and  oniversally  useful  and  so  strangely  hard 
to  acquire.  We  have  made  some  search,  but 
bare  &iled  to  find  a  case  of  this  kind,  root- 
ed In  m<»iey,  onless  it  be  Attorney  General  v. 
Justice,  etc.  City  of  Boston,  103  Mass.  456, 
which  fact  would  seem  to  dispute  the  prov- 
erb that  "money  Is  the  root  o£  all  evlL"  In 
an  early  Kansas  case  (Bice  v.  State,  1  Kan. 
[Dasg.  Ed.]  650),  the  court  ordered  various 
articles  of  property  restored,  as  not  being  In- 
cluded within  the  act,  but  sustained  the  con- 
fiscation of  "the  board  covered  with  cloth, 
and  thirteen  cards  painted  thereon,  called  the 
lay-out,  and  the  silver  box."  The  Idea  of  the 
court  may  be  gathered  from  what  is  said, 
yet  that  case  Is  not  strictly  in  point  But 
we  And  some  support  for  the  position  taken, 
which,  coming  as  It  does  from  the  land  that 
boasts  of  Plymouth  Rock  and  the  "Puritan 
Fathers,"  is,  we  think,  entitled  to  great 
weight.  In  that  case  (Coolldge  v.  Oboate,  62 
Mass.  Ill  Mete]  79),  the  officers  had  arrested 
«everal  offenders  and  seized  a  "cock:  pit"  and 
24  "game  cocks,"  but  the  latter  were  held 
not  to  be  "apparatus  or  instruments  of  gam- 
hig,"  and  this,  notwithstanding  their  very 
same  appears  to  infringe  upon  the  statute. 

As  has  been  said,  we  do  not  think  that 
"money"  comes  under  the  classification  of 
"articles  or  apparatus,  suitable  to  be  used 
tor  gambling  purposes."  Men  do  not,  save 
in  a  sense,  gamble  "with,"  but  "for"  money. 
It  may  be  true — in  fact  we  have  heard  It 
said— tliat  the  "bank  roll"  is  an  essential  in 
every  well-ordered  and  successful  poker 
same;  but  so  it  Is  with  every  other  business. 
Its  uses  are  manifold.  And  further,  even  if 
the  statute  is  broad  enough  to  comprehend 
"money,"  upon  a  determination  that  "It  has 
been  used  by  tbe  accused  in  violation  of  this 
&ct,"  it  is  not  proven  that  such  was  tbe  case. 
It  la  shown  that  this  money  was  on  the  table, 
yet  It  Is  by  no  means  clear  that  It  was  in  the 
"poL"  Certainly  none  of  It  had  found  its 
way  into  the  "kitty."  It  may  have  been 
that  the  aportj  Individual  was  merely  mak- 
ing a  vulgar  display  of  his  wealth,  for  the 
Paipose  of  impressing  the  bystanders  with 
bla  affluence;  or,  it  may  be  that  he  was 
merely  extractins  txom  Us  "roll"  a  nnall 


bill,  for  purposes  of  refreshment.  It  is  said 
that  such  environs  are  conducive  of  thirst. 
We  do  not  know  this  to  be  true,  but  the  close 
association  usually  observed  between  "thirst 
parlors"  and  gambling  rooms,  especially  In  a 
prohibition  state,  lends  color  to  the  state- 
ment. But,  be  tills  as  it  may,  why  pursue  a 
dry  discussion  of  a  wet  subject  any  further. 
This  case  was,  In  principle,  decided  last  week 
in  that  of  No.  432S,  State  of  Oklahoma  v. 
Certain  Paraphernalia  and  a  S.  Steele,  149 
Pac.  130  (not  yet  officially  reported),  the 
syllabi  of  which  case  reads: 

"1.  The  word  'appurtenancea,'  as  used  in  sec- 
tion 10,  chapter  69,  Session  Laws  1907-06, 
page  606  (section  3617,  Bev.  Laws  1810),  does 
not  include  money  aa  property  tiiat  may  be 
seized. 

"2.  Section  10,  chapter  69,  Session  Laws 
1007-08,  page  606  (section  8617,  B«v.  Laws 
1910),  providing  that  'It  shall  be  the  duty  of 
such  officer,  without  warrant,  to  arrest  the  of- 
fender and  seize  the  liquor,  bars,  furniture, 
fixtures,  vessels,  and  appurtenances  thereunto 
belonging  so  anlawfully  used,  *  *  * '  does 
not  legally  authorize  such  officer  In  "w^ng  sudi 
seizure  to  seize  money." 

It  is  true,  that  opinion  was  a  construction 
of  a  certain  section  of  the  statute  relating 
to  the  Illegal  sale  of  Intoxicating  Uqnors; 
but,  as  has  been  said.  It  U  applicable  and 
controlling  here. 

The  cause  should  be  reversed  and  remand- 
ed, Cor  further  proceedings  in  aoooidance 
with  the  views  herein  expressed. 

PBK  CURIAM.  Adopted  in  whole. 


In  re  IMFBUSB'S  BSTATB. 
MSXZMBB  T.  TBUOANO. 
(No.  SWO.) 

(Supreme  Court  of  Montana.   May  24,  1910.) 

1.  BZXOXTTOBS  Aim  AD1IIWISTBATOB8  «=»82— 

Appointment  or  ADMiNianuTOBB  —  Nomi- 
nation—No  nbesidenck  OP  Pabit  Makinq 
Nomination— Effect. 
A  nonresident  relative  of  a  decedent  may, 
under  Rev.  Codes,  i  7447,  aaalntaln  a  petition- 
for  revocation  of  letters  of  administration  issaed 
to  any  other  persm  than  enumerated  relatives 
of  decedent 

rEd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  191-212; 
Dec.  Dig.  ®=»32.] 

2.  Appbal  and  Ebsob  «=»8&4— Review— £b- 
B0NE0U8  Reason. 

An  order  dismissiiu  a  petition  to  revoke 
letters  of  administration  will  be  affirmed  if  war- 
ranted by  the  face  of  the  record,  though  the 
trial  court  based  its  decision  on  an  erroneous 
ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  I|  3403,  3404,  8408-6424, 
3427-3480;  Dec.  Dig.  «»864.] 

3.  ExBcnroBS  and  ADUiNiarBATOBS  «=»32— 
Appointueht  of  Adhinistbatobs  —  Nomi- 
nation—Statotobt  Pbovisions. 

Rev.  Codes,  S  7447,  authorizing  petitions 
for  tiie  revocsUoa  of  letters  of  administratiwi 
granted  to  any  other  person  than  enumerated 
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teUktlvci^  mnst  be  read  in  connection  with  other 
BectioDs  on  the  sante  subject,  inclading  sectioQ 
744%  authorizing  tlie  granting  of  adminiBtra' 
tion  to  a  competent  person,  though  not  other- 
vise  entitled  thereto,  at  the  written  request  of 
a  person  entitled,  filed  in  the  court;  and,  when 
so  construed,  a  petition  for  the  revocation  of 
letters  of  administration  and  the  appointment 
of  the  petitioner  on  the  request  of  a  relative 
must  show  the  flUng  in  the  court  of  the  request. 

[Ed.  Note.— For  other  cases,  see  Bxecntcws  and 
Administrators.  Gent  Dig.  11  101-212;  Dec 
Dig.  «=>32.] 

4.  EXECPTOBS  AJfD   ASUINIBTBATOBS  «=al7— 

Appointment— DiscBBTioN  of  Tbial  Couet. 
Though  Rev.  Codes,  S  7432,  gives  to  the 
surviving  husband  or  wife  the  absolute  right 
to  administer,  or  to  name  the  administrator,  a 
request  by  an;  of  the  other  persons  named  in 
section  7447  is  addressed  to  the  discretion  of 
the  court;  and  refusal  to  comply  with  the  re- 
quest will  not  be  disturbed,  in  the  absence  of 
clear  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  IS  43-68;  Dec 
Dig.  «=a>17.] 

6.  Executors  ahd  ADHimaXBaroBa  4es>17— 

APFOIHTUUTT  —  WAITKB    or  FBEIXUnOB 

Rights. 

The  benefit  given  to  the  surviving  husband 
or  wife  to  administer  or  name  the  administra- 
tor may,  under  Rev.  Codes,  8  6181,  be  waived, 
and  the  waiver  may  be  founded  on  refusal  to 
claim,  or  by  unreasonable  delay  in  claiming,  the 
benefit. 

[Ed.  Note.— For  other  caaea,  see  Executors 
and  Admimatratora,  Cent.  Dig.  U  48-58;  Dec 
Dig.  «5»17.] 

6.  executobs  akd  aduiniexbatobs  €=>32 — 
Appointment — Revocation— Petition. 

A  delay  of  nearly  17  months  after  the  ap- 
pointment of  an  admlnlatrator  before  filing  a  pe- 
tlticm  for  the  revocation  of  the  appointment  and 
the  appointment  of  petitioner  at  the  request  of 
a  relative  of  decedent  is  such  a  delay  as  jus- 
tifies the  dismissal  of  the  petitioD,  notwithstand- 
ing the  dismissal  a  prior  petition,  presented 
12  months  after  the  aM>ointment. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |f  181-212; 
Dec  Dig.  «=aS2.] 

7.  EXBGUTOBS  AHD  ADiamSTEATOBS  4s»82— 
AFPOIBTTiaSNT  —  REVOCATIOrf  —  PBESUICP- 
TIONB. 

Where,  on  petition  for  revocation  of  let- 
ters of  administration  and  the  appointment  of 
'  petitioner  no  question  tout^ing  the  appoint- 
ment of  the  administrator  was  raised,  the  court 
will  presume  that  due  notice  was  given  be- 
fore the  appointment  was  made,  and  thereby 
impute  constructive  notice  to  a  rdatlve  of  dece- 
dent that  the  appointment  wouU  be  made  in 
the  absence  of  timely  objection. 

[Ed.  Note, — For  other  cases,  see  Executors 
and  AdmiDtstrators,  Cent.  Dig.  S{  181-212; 
Dec  Dig.  «=»32.1 

8.  TBEATna  «s»l— Operation. 

Treaties  are,  by  virtue  of  Const.  TJ.  S.  art 
6,  the  supreme  law  of  the  land,  binding  on  state 
courts;  anything  In  the  state  Constitution  or 
laws  to  the  contrary  notwithstanding. 

[Ed.  Note.— For  other  cases,  see  Treaties, 
Cent.  Dig.  9  1;  Dec  Dig.  «»1.3 

9.  TbKATIES  ®=>7 — CONSTBUCTION. 

The  primary  duty  of  Interpreting  treaties 
rests  with  tlie  executive  department  of  the  fed- 
eral government 

[Ed.  Note.— For  other  cases,  sea  Treaties, 
Cent  Dig.  {  7;  Dec.  Dig.  «»7,] 


10.  EXECUTOBS  AND  ADXINiaTBATOBS  4s>24— 

Appointment  of  Administeatobs— Pbefeb- 

ENCB  BlOHTS  —  TbEATISS  —  CONSTEDCnON— 
"In  the  AB8ENCE." 

Under  treaty  between  United  States  and 
Italy,  providing  that  the  respective  consuls 
general,  consals,  vice  consuls  and  consular 
agents  shall  enjoy  in  both  countries  the  rights 
and  privllegea  granted  to  the  olBcers  of  the  same 
grade  of  the  most  favored  nation,  and  under 
the  treaties  between  the  United  States  and 
Paraguay  and  the  United  States  and  Sweden, 
providing  that  In  the  event  of  any  cltiaen  of  ei- 
ther the  contracting  parties  dying  without 
a  will  in.  tiie  country  of  the  other  contracting 
party,  the  consul  general,  consul,  vice  consul 
general,  or  vice  consul  of  the  nation  to  which 
the  deceased  may  belong,  or  "in  hia  absence"  the 
representative  of  the  consul  general,  consul, 
vice  consul  general,  or  vice  consul  shall  take 
charge  of  the  property  left  by  decedent  and 
have  the  right  to  be  appointed  as  administrator, 
the  Italian  consular  agent  for  Montana  Is  enti- 
tled, in  the  absence  and  under  the  authoritj  oi 
the  Italian  consul  general,  as  against  the  nom- 
inee of  a  nonresident  heir,  to  administer  the  es- 
tate of  any  Italian  subject  dying  Intestate  in 
Montana;  the  words  "in  the  absence"  meaning 
n<mpresence  in  the  state  wherein  the  administra- 
tion occurs. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Coat  I>ig.  il  132-140; 
Dec.  Dig.  «=324.] 

Appeal  from  District  Court,  Jeflersw  Ootm- 
ty;  Wm.  A.  Clark,  Judge. 

Petition  by  A.  B.  Metzner  for  the  revoca- 
ttoa  of  letters  of  administration  of  the  estate 
of  August  Xnfellse,  deceased,  issued  to  G.  A. 
Trucano,  and  the  issuance  of  letters  of  ad- 
mlnlstratUm  to  petitioner.  From  an  order 
dismissing  the  petition,  the  petiti(mer  apjieals. 
Affirmed. 

Nolan  &  D<movBn,  of  Butte,  for  appellant. 
A.  C.  McDanlel,  of  Butte,  for  respondmt. 

SANNBR,  J.  On  October  21, 1812,  the  re- 
spondent, C.  A.  Tmcano,  was  app(^ted  ad- 
ministrator of  the  estate  of  August  Infellse, 
who  died  Intestate  In  Jefferson  county. 
Thereafter  and  on  March  16,  1914,  the  appel- 
lant Melzner,  filed  his  petition,  praying  revo- 
cation of  respondent's  letters  and  the  issu- 
ance of  letters  of  admlnlstratlcni  to  himself, 
basing  his  petition  upon  an  alleged  ntMUlna- 
tlon  by  the  mother  and  sole  bMr  of  the  de- 
ceased, she  residing  In  Italy.  To  this  the  re- 
spondent answered,  denying  the  nomination 
of  the  appellant  by  tbe  mother  of  the  deceas- 
ed, and  pleading  afllrmatlvely:  (1)  That  on 
October  29, 1913,  the  appeUant  filed  a  similar 
petition  wbl(^,  being  resisted  by  the  respond- 
ent upon  the  grounds  now  urged,  was  after 
hearing  dismissed  by  the  court  for  want  of 
sufficient  evidence  to  show  appellant's  nom- 
ination, aud,  no  appeal  bavlng  been  taken 
from  such  order,  the  matters  and  things 
sought  to  be  presented  by  the  present  petition 
are  res  adjudlcata ;  and  (2)  that  infellse  was, 
at  the  time  ot  his  death,  a  subject  of  the  king- 
dom of  Italy,  wherectf  the  appellant  is  the 
consular  agent  for  Montana,  entitled  by 
treaty  between  the  United  States  and  Italy 
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to  liATe,  snd  directed  by  tbe  Italian  oousul 
geneml  to  procure,  letters  of  admlnlstratlcm 
npoo  said  estate.  To  this  Melzner  demurred, 
and  tbe  court,  by  a  slpgle  order  made  and 
tutmA  C3X  tbe  iSStb  day  of  Kay>  1914,  over- 
mled  said  damurer  and  dismissed  the  pet!- 
tloa— 

"oa  tbe  ground  that  tbe  applicant  has  do  an- 
thoritj  to  apply  for  letters  because  the  nominat- 
ii^  pereoD  baa  do  right,  under  tbe  ahowing  made 

snd  under  tbe  law,  to  ask  for  the  revocation  of 
tlie  letters  issued  to  C.  A.  Trucano." 

From  that  order  this  appeal  is  taken. 

[1-G]  1.  It  is  supposed  by  the  appellant  that 
the  order  In  Question  can  be  Justified,  If  at 
all,  only  upon  the  theory  that  the  district 
court  correctly  held  the  mother's  nomination 
to  be  IneffecUve  becanse  of  her  nonresldence. 
If  sac^  is  the  view  intended  to  be  expressed 
by  the  order — which  we  doubt — it  was  cer- 
tainly erroneous.  Bev.  Codes.  S  7447;  In  re 
Cralgie'a  Estate,  24  Mont  37,  60  Pae.  495; 
In  re  Keller's  Estate,  40  Mont.  137,  105  Pac 
But  this  would  not  absolve  us  from  the 
duty  of  affirming  the  order  if  it  be  warranted 
by  any  consideration  aiq;>earlng  upon  the 
face  of  the  record.  Menard  t.  Montana  Cent. 
By.  Co.,  22  Mont  340,  66  Pac.  592.  And  such 
consideration  does  appear.  The  statute  above 
referred  to,  under  which  the  nominee  of  a 
sorrlTing  mother  may  be  entitled  to  letters 
and  to  tbe  revocation  of  prior  letters,  Is  not 
abMdnte  and  available  at  aU  times,  under  all 
conditions.  Tbe  pleading  In  such,  as  In  all 
other  caaesi  must  show  prima  fade  that  the 
applicant  is  entitled  to  the  relief  sought  In 
tbe  present  instance  it  Is  alleged  that  tbe 
mother  did,  on  January  21,  1914,  "duly  make, 
execute,  and  deliver  an  Instrument  in  writ- 
lug,  reqnesttng  the  petitioner  to  obtain  revo- 
cation of  the  letters  of  admlnlBtratlon  Ikere- 
tofiore  Issued  to  G.  A.  Trncano,  and  farther 
nqnsstlne  •  •  •  that  said  A.  B.  Melmw 
be  upolnted  administrator,"  but  this  Is  mere- 
Ij  the  opinion  of  Melaner  that  a  paper,  in  ef- 
fect as  stated,  was  properiy  ezecnted  by  tbe 
nothw.  Section  7447  Is  to  be  read  in  oon- 
uectlon  with  tbe  other  Code  sections  upon 
tbe  same  subject,  indoding  section  7446.  Un- 
der tbe  lattw  section  the  request  must  be 
filed  in  tbe  court  Nowhere  Is  it  made  to  ap- 
pear that  tbis  was  dcme^  and  no  copy  of  the 
request  Is  attached  to  the  petition ;  hence  It 
ouuiot  in  strictness,  be  said  that  any  request 
was  before  the  court  Assuming,  however, 
that  tbe  allegation  above  quoted  was  suffl- 
cient  prima  facie,  the  petitioner  bad  and 
could  claim  no  right  In  the  premises  other 
than  as  the  nominee  of  the  mother.  Now, 
save  as  to  a  surviving  husband  or  wife— 
whose  ri^t  to  administer  or  to  name  the  ad- 
ministrator is  absolute  (Rev.  Codes.  |  7432; 
In  re  Blackburn's  Estate,  48  Mont.  179,  137 
Pac  381) — a  request  by  any  of  the  other  per- 
«na  named  In  secticm  7447  Is  addressed  to 
tbe  sound  di8creti<m  of  tbe  court,  and  a  re- 
Cnnl  to  heed  such  request  cannot  be  revers- 


ed unless  a  clear  abuse  of  such  discretion  is 
shown  (Richardson's  Estate,  120  Cal.  344,  52 
Pac.  832;  Estate  of  Moi^n,  53  Cal.  243; 
Healy's  Estate,  122  Cal.  162,  54  Pac.  736; 
Harrison's  Estate,  135  Cal.  7,  66  Pae.  846). 
Even  as  to  the  surviving  husband  or  wife  the 
benefit  of  section  7447  may  be  waived  (Rev. 
Codes,  S  6181 ;  In  re  Blackburn's  Estate,  su- 
pra), not  only  by  express  assent,  but  also  by 
refusal  or  failure  to  claim,  or  by  unreasona- 
ble delay  in  daimii^,  the  advantage  ssXma  by 
that  section  (Estate  of  Keane,  66  CaL  4Sni 
McColgaa  T.  Kenny,  88  Hd.  258,  11  AtL  819; 
Pollard  V.  Mcdiler,  66  Md.  287;  Bice  v.  TUton, 
13  Wyo.  420.  80  Pac.  828;  Bodes  v.  Boyers, 
106  Tenn.  484.  61  8.  W.  776;  Edwards  v. 
Bruce,  S  Md.  S92;  Spragae>s  Estate,  125  Midi. 
357.  84  N.  W.  298). 

It,  7]  Tbe  petition  In  question  was  filed  on 
March  16,  1914,  nearly  17  months  after  tbe 
appointment  of  Trucano,  and  there  is  nothing 
on  Its  face  to  show  when  the  mother  t>ecame 
apprised  of  this  event.  As,  however,  no  qnes- 
tlon  la  raised  touching  Trucano's  appointment 
in  the  first  instance,  it  must  be  presumed  that 
due  notice  was  given  before  It  was  made,  and 
the  efTect  of  this  la  to  impute  constructive 
knowledge  to  tbe  mother  that  Trucano  would 
be  appointed  in  the  absence  of  timely  objec- 
tion. Without  any  showing  of  want  of  actual 
notice,  or  without  any  averments  excusatory 
of  her  delay,  and  after  such  a  lapse  of  time 
during  whidi  the  administrator  previously 
appointed  was  permitted  to  act  without  crit- 
icism or  complaint  the  court  cannot  be  put  in 
error  for  refusing  to  entertain  the  petition  to 
revoke ;  and  until  Trucano's  letters  were  re- 
voked, tbe  appellant  could  not  be  appointed. 
Etetate  of  Keane,  supra;  Bedell's  I^te,  97 
Cal.  839,  32  Pac.  328;  Jewett  v.  Turner,  172 
Mass.  496,  62  N.  K.  10S2. 

Nor  is  tills  dtuatton  altered  because  the 
answer  alleges,  as  the  basis  for  a  plea  of  res 
adjudlcata,  that  tbe  appellant  did,  <m  Octo- 
ber 29,  1913,  file  a  dmllar  petition  to  the  one 
now  before  us.  This  circumstance  cannot  be 
considered  at  all  In  determining  the  suffi- 
ciency of  the  showing  made  by  the  petition ; 
but  if  It  could,  it  was  still  possible  for  the 
court  to  make  the  order  In  question,  because 
of  the  first  delay  of  12  months  and  the  ap- 
parent acquiescence  for  6  months  after  the 
dismissal  of  the  first  petition. 

[1-1 0]  2.  The  appellant  assigns  error  in  tbe 
overruling  ot  bis  demurrer  to  tbe  respond- 
ent's affirmative  defenses.  Tbe  Importance 
of  this  to  the  case  as  it  now  stands  Is  not 
clear;  for,  If  tbe  proceedings  were  correctly 
dismissed  for  Insufficiency  in  the  showing 
made  by  the  petition,  any  error  committed 
in  ruling  upon  the  donurrer  was  harmless. 
To  set  the  matter  at  rest  however,  and  in 
due  respect  to  the  elaborate  arguments  of 
counsel  upon  the  subject,  we  express  the 
view  that  so  far  as  the  defenses  based  upoa 
the  treaty  with  Italy  are  concerned,  the  mi- 
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lug  was  not  enToneotia.  Article  17  of  that 
treaty  (20  Stat  732)  provides: 

"The  respective  consuls  general,  coDSula,  Tice 
consuls  and  consular  agents,  as  likewise  the 
consular  chancellors,  secretaries,  clerks  or  at- 
taches, shall  enjoy  in  both  countries,  all  the 
rights,  prerogatives,  immunitiea  and  privileges 
which  are  or  may  hereafter  be  granted  to  tiie 
officers  of  the  same  grade,  of  the  most  favored 
nation." 

TTi^r  tbls  "most  t&roreA  nation"  Clause, 
reliance  Is  bad  opon  the  prorlslons  of  article 

10  of  the  treaty  between  the  United  States 
and  Paraguay  (12  Stat  1096)  and  of  article 
14  (tf  the  treaty  between  the  United  States 
and  Sweden  (87  Stat  1487).  The  stipulation 
in  the  trea^  with  Sweden  is  tliat: 

"In  the  event  of  any  citizens  of  either  of  the 
two  cootcacting  parties  dying  without  will  or 
testament,  in  the  territory  of  the  other  contract- 
ing party,  the  consul  general,  consul,  vice  conaul 
general,  or  vice  consul  of  the  nation  to  which  the 
deceased  may  belong,  or,  in  his  abaence,  the  rep- 
resentative of  such  consul  general,  consul,  vice 
consul  general,  or  vice  consul,  shall,  so  far  as 
.  the  laws  of  each  country  will  permit  and  pend- 
ing the  appointment  of  an  administrator  and 
until  lett^  of  administration  have  been  grant- 
ed, take  charge  of  the  property  left  by  the  de- 
ceased for  the  benefit  of  fais  lawful  heirs  and 
creditors,  and,  moreover,  have  the  right  to  be 
appointed  as  administrator  of  such  estate." 

These  provisions  are  the  supreme  law  of 
the  land,  binding  upon  us,  anything  In  the 
Constitution  or  laws  of  this  state  to  the  con- 
trary notwithstanding  (U.  S.  Const,  art  6) ; 
and,  under  the  liberal  construction  to  which 
treaties  are  entitled  (Shanks  v.  Dupont,  3 
Pet  242,  7  L.  Ed.  666),  upon  the  weight  of 
decided  cases  (Scutella's  Estate,  145  App. 
Dlv.  156,  129  N.  T.  Supp.  20;  McEvoy  v. 
Wyman,  191  Mass.  276,  7T  N.  E.  379;  Car- 
pigiani  v.  Hall,  172  Ala.  287,  55  South.  248,, 
Ann.  Cas.  1913D,  651 ;  Lobrasciano'a  Estate, 
38  Misc.  Rep.  415,  77  N.  T.  Supp.  1040),  and 
in  accordance  with  the  uniform  practice  of 
the  executive  department  of  the  government, 
where  the  primary  duty  of  interpreting 
treaties  resides  (5  Moore,  Int  Law  Digest, 
pp.  117-125),  we  think  it  perfectly  clear  that 
the  Italian  consular  agent  for  Montana,  in 
the  absence  and  under  the  authority  of  the 
Italian  consul  general,  is  entitled,  as  against 
the  nominee  of  a  nonresident  heir,  to  admin- 
ister the  estate  of  any  Italian  subject  dying 
intestate  within  his  Jurisdiction. 

The  appellant  contends,  however,  that  even 
on  this  theory  the  respondent  could  not  be 
appointed,  becanse  it  Is  not  averred  that 
the  Italian  consul  general  is  absent  from 
the  United  States,  or  from  the  district  over 
which  he  presides,  which  district  includes 

11  states  of  this  Union,  extending  from  South 
Dakota  to  Arizona.  The  answer  avers  that 
the  Italian  consul  general  resides  in  Denver, 
Oolo. ;  that  appellant  is  the  Italian  consular 
agent  for  the  state  of  Montana,  appointed 
to  act  and  acting  for  the  consul  general  In 
the  absence  of  the  latter  from  this  state, 
and  that  he  has  been  specifically  directed  by 
the  consul  general  to  apply  for  these  letters 


of  administration.  Manifestly,  the  treaty 
does  not  contemplate  that  the  consul  general 
shall  be  personally  preset  in  all  the  states 
of  his  district  at  the  same  moment  of  time, 
but  that,  as  to  all  matters  within  his  powers, 
he  may  act  through  consular  agents  when  be 
is  not  personally  present  at  the  place  where 
his  consular  activities  are  for  the  moment 
required.  As  regards  the  administratim  of 
estates,  the  phrase  "in  the  absence  of  the 
consul  general"  obviously  means  his  non- 
presence  in  the  state  wherein  the  administra- 
tion occurs. 

The  order  appealed  from  Is  aflSnned. 

AiQrmed. 

BBANTLY,  O.  J.,  and  HOUjOWAT,  J., 
concur. 


BENNETT  v.  DRULLABD  et  al.   (Civ.  16e9.) 
(District  Court  of  Appeal,  First  District  Cali- 
fornia.   April  19,  1915.) 

1.  l^NIOIPAL  COBPOBATIONS  «=957— POWEBS 

— ExPBEss  AND  Implied  Powebs. 

A  municipal  corporation  possesBea  only  the 
powers  expressly  conferred  and  the  powers  in- 
cidental to  Its  existence. 

[Eld.  Note.— For  other  cases,  see  Municipal 
^porations.  Cent.  Dig.  H  144, 148;  Dec.  iSg. 

2.  MuBioiPAL  OoaroBAnoiTs  4s»106— Obdi- 

WANCE&— InITJATIVE  PETTnON. 

^here  a  city  charter  dealing  with  the  adop- 
tion of  ordinances  by  initiative,  used  the  singu^ 
lar  ordinance,"  and  an  initiative  petition  set 
iprth  an  ordinace  as  an  entirety  and  two  altema- 
tiye  provisions,  tbe  petition  could  not  be  treated 
as  containing  three  distinct  ordinances,  the  last 
two  being  void,  and  thereby  compel  the  snbmis- 
sion  to  the  voters  of  only  the  first  ordinance, 
for  the  inclusion  in  the  petition  of  the  void  al- 
temative  propositions  rendered  the  eutire  peti- 
tion void,  there  being  no  duty  enjoined  on  the 
City  council  or  clerk  to  elimmate  tbe  void  noi^ 
tions  and  submit  the.  balance. 

[Ed.  Note.— For  other  cases,  see  Mnaieipal 
CorporaUons,  Dec  Dig.  «=»ira.] 

Ameal  from  Superior  Court  Santa  Cnw 
County;  Benj.  K.  Knight,  Judge.  . 

Apiriicati«m  tor  writ  of  mandate  by  Elbert 
R.  Bennett  against  T.  W.  Drullard  and  oth- 
ers, the  City  Council  and  City  Clerk  of  the 
City  of  Santa  Cruz,  to  compel  the  submis- 
sion to  the  electors  of  the  city  of  a  prop(»ed 
ordinance.  Prom  a  judgment  denying  relief, 
petitioner  appeals.  Affirmed. 

Ralph  Smith,  of  Santa  Cruz,  for  appel- 
lant J.  Leslie  Johnston,  ot  Santa  Crux,  fbr 

respondents. 

PER  CURIAM.  This  is  an  appeal  from 
the  judgment  of  the  superior  court  of  the 
county  of  Santa  Cruz,  denying  the  applica- 
tion of  the  appellant  for  a  writ  of  mandate, 
directed  to  the  city  council  and  city  clerfe 
of  the  city  of  Santa  Cruz,  commanding  them 
to  submit  a  certain  initiative  ordinance  to 
the  electors  of  said  city,  to  be  v^oted  upon 
by  them  at  the  next  municipal  election. 


«s»For  othar  cawi  m  sams  tople  aad  KEY-NUUBEB  la  all  K«r-Numbar«l  DtgMU  and  Indues 
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The  onUnanee  teteecni  to  in  the  petition 
lelatn  and  inirports  to  make  nnlawfol  the 
sale  of  alcohi^  Uqnor  In  said  dtr.  Accom- 
panjing  fbis  proposed  ordinance,  which  con- 
sists of  Berenl  sections,  and  erabraced  in  the 
nme  InltlatlTe  petition,  are  two  alternative 
pnqtosltioiia  purporting  to  make  certain 
duDfes  In  the  t<fna  and  effect  of  aectlcms  6 
lod  7  ot  the  main  onllnane^  and  wfalfdi  the 
petitloneTB  also  seek  to  have  mbmStted  and 
voted  npon  at  said  election.  The  appellant's 
aivUcatlon  for  a  writ  of  mandate  to  compel 
me  sabmlBcdoD  of  said  InltlatlTe  ordinance 
and  ot  said  altranatlTe  propositions  was  de- 
nied b7  the  superior  court,  and,  iu  the  opin- 
ion of  this  court,  was  properly  denied  tor 
the  reasons  which  were  set  forth  hy  the 
Judge  of  said  court  In  a  written  opinion  ac- 
companying  the  order  denying  the  same, 
irtdch  oi^nlon  Is  hereby  approved  and  ad<vt- 
ed  as  the  opinion  of  this  court,  and  whldi 
reads  as  follows : 

«0d  March  4,  1916.  under  the  InlttatlTe  pro- 
Ti^ona  of  the  freeholders'  charter  of  the  city  of 
Suts  Cruz  a  certain  petttioo  was  presented  to 
and  filed  with  the  city  clerit  of  said  city,  con- 
taining proposed  legislation  to  be  labmltted  to 
Ute  decton  of  aald  city  at  the  comingeeneral 
mmiicipfa  election  on  Ifay  4,  19Uk  The  city 
coimcll  and  city  clerk  refuse  to  allow  said  pro- 
posed leflBlatioD  to  be  placed  upon  the  ballots, 
llw  petitioner  now  seeks  to  compel  frach  action 
1)7  mandamus. 

"The  fnitiatiTe  petition  In  question,  aft^  the 
pmmble  thereof,  sets  forth  an  ordinance  in  Its 
entirety.  The  first  section  of  the  ordinance  pro- 
hibits the  sale  of  Uqnors,  the  keepinr  of  any 
cstabUsbment  for  the  aale  thereof,  or  the  takinir 
of  any  orders  therefor  within  the  dty  of  Santa 
CruE.  Section  2  enumerates  certain  exceptions. 
The  sixth  exemption  is  the  keeping  of  liquors  on 
the  premises  where  mannfactared,  bnt  the  same 
must  be  scdd  and  deHvered  ontside  tbe  city. 
Tbe  remaining  sections  of  the  ordinance  pertain 
to  matters  inrtdental  to  its  enforcement.  iDien 
follows  what  is  designated  as  'Alternative  Prop- 
osidon  No.  1/  in  tbe  (OllowiDg  words:  'You  are 
dso  requested'  and  required  to  submit,  to  the 
deetors  of  the  city  of  Santa  Cms  at  said  next 
Se&eral  municipal  election  the  question  of  the 
adoption  of  an  alternative  proposition  herein- 
after stated;  that  said  alternative  proposition 
shall,  if  BHiroTed  by  a  vote  of  tbe  qualified 
electors  at  said  Section,  be  submitted  for  and 
take  the  place  of  paragraph  6  of  section  2  of 
■aid  ordinance ;  and  said  alternative  propoBf- 
tioa  shall  be  submitted  to  the  voters  for  their 
approval  or  rejection  in  tbe  following  form: 
'Shall  the  alternative  propositi(Hi  designated  as 
paragraph  6  of  section  2,  providing  for  the  sale 
and  delivery  of  alcoholic  liquor  by  manufactur- 
ing establii^ments  take  the  place  of  paragraph 
6  of  section  2  as  set  forth  m  the  body  of  the 
ordinance?* 

"Said  alternative  proposition  is  as  follows: 
The  snbstance  of  alternative  proposition  No.  1, 
is  to  exempt  the  sale  of  liquors  in  the  ci^  by 
the  mannfaeturers  thereof  in  gnantities  of  not 
has  than  two  gallons,  and  if  deliveted  at  the 
permanent  residence  of  the  person  so  purchas- 
UK-  FcUowing  this  Is  alternative  proposition 
^0.  2,  with  iSw  request  sabstantially  in  the 
aame  wording  aa  the  reqnest  preceding  alterna- 
tive proportion  Vo.  1,  and  the  substance  of 
alteraative  proposition  No.  2  is  to  exempt  the 
■ale  of  liqnors  in  hotels  and  restaurants.  The 
P<^tical  reasons  urged  for  and  against  tbe  adop- 
uon  of  the  wdlnanoe  and  the  alternative  prop- 
Wtiooi  thai  follow,  and  thereafter  follow  the 
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certificate  of  the  elector  and  tbe  jorat  of  the 

notary. 

"It  is  conceded  that  the  initiative  petition  has 
a  sttflcieat  number  of  sinatnrea  attached  to  it, 
bnt  the  refusal  of  tbe  autborit^  to  place 
the  same  upon  tbe  ballot  le  based  upon  the  fol- 
lowing grounds:  (1)  That  the  ordinance  there- 
in  set  forth  has  no  titie.  (2)  That  in  said  ordi- 
nance it  is  provided  that  tbe  «une  riiall  not 
take  effect  until  October  1,  1815,  which  respond- 
ents claim  is  in  conflict  with  the  charter  provi- 
sions, which  provide  that  initiative  measures 
sbalL  if  carried,  so  into  effect  as  a  valid  and 
binding  ordinance  10  days  after  the  official 
count  shall  have  been  determined.  (3)  That  said 
initiative  petition  contains  matters,  to  wit,  two 
so-called  alternative  propositiraSi*  which  ren- 
der tbe  whole  petition  void. 

"Tbe  objection  last  above  stated  la  the  aeri- 
oua  one,  and  the  court  will  confine  its  decision 
to  such  point  alone.  Tbe  first  question  arising 
thereunder  Is  whether  or  not  the  two  alternative 
propositions  are  void,  that  is,  are  they  in  their 
present  form  oathorized  by  law  to  be  submitted 
under  the  initiative?  Counsel  for  petitioner 
concedes  that  there  is  no  provision  of  law  au- 
thorizing the  submission  of  such  proportions, 
and  he  further  concedes  that  tbey  are  probably 
void.  There  is  no  doubt  of  it  In  tiie  mind  <u 
tbe  court,  and  the  same  being  void  neither  can 
go  upon  tbe  ballot  But  it  ia  now  claimed  that 
said  alternative  propositions  are  in  fact  ordi- 
nances distinct  in  themselves,  and  that  tbe  in- 
itiative petition  should  be  treated  as  c<mtaia- 
isg  three  ordinances  instead  of  one,  and  the 
last  two  being  void,  that  tbe  respondents  should 
disregard  them  as  being  surplusage,  and  submit 
to  the  voters  the  part  of  the  petition  whidi 
might  be  valid.  To  allow  this  to  be  done  would 
be  to  establish  a  precedent,  first,  that  in  erne  In- 
itiative petition  may  be  contained  several  or- 
dinances, even  though  they  might  be  contradic- 
tory to  each  other;  and,  secondly,  that  be- 
fore submitting  to  the  people  the  legislation 
petition  for,  whether  it  is  one  or  more  ordi- 
nances, the  muncipal  authorities  must  pass  up- 
on tbe  petition  for  its  illegal  parts,  and  if  in 
their  opinion  parts  of  it  are  void,  that  tbey 
should  eliminate  such  parts  and  submit  what  ia 
left  to  tbe  voters. 

[1,2]  Tbe  answer  to  all  of  these  questions  de 
pence  almost  entirely  upon  tbe  provisions  of  tbe 
city  charter.  It  ia  agreed  by  the  partiea  to 
this  proceeding  that  tbe  charter  is  a  grant  of 
tbe  powers  and  not  a  limitation,  so  that  no  act 
can  be  legally  exercised  thereunder  unless  sudi 
act  finds  express  authority  id  the  charter  itself, 
or  is  implied  from  some  of  its  express  terms. 
There  can  be  no  doubt  of  this  rule.  McQuillin 
OS  Municipal  Corporations,  vol.  1,  p.  7S3,  an- 
nounced the  rule  as  follows:  'A  corporation  be- 
ing a  mere  creature  of  law,  posseases  only  thoae 
properties  which  the  charter  confers  upon  it, 
either  expressly  or  as  incidental  to  its  very 
existence.  The  author  further  states:  'As  re* 
lates  to  the  exercise  of  powers  it  is  generally 
regarded  that  corporations  bare  none  oif  tbe  ele- 
ments of  sovereignty ;  that  tbey  cannot  go  be- 
yond tbe  powers  granted  them,  and  that  they 
must  exerdsa  such  granted  powers  in  a  reason- 
able manner.  These  are  legu  propotutions  which 
cannot  be  disputed.' 

"On  tbe  first  point,  that  is,  the  claim  that  an 
initiative  petition  may  contain  more  than  <«e 
ordinance,  no  provision  of  the  d,ts  charter  to 
that  effect  has  been  shown  to  the  court,  and 
after  a  somewhat  exhaustive  search  tbe  court 
has  been  unable  to  find  any.  On  tbe  contrary, 
in  every  section  throughout  the  article  of  tbe 
charter  dealing  with  the  initiative  tbe  singular, 
'ordinance,*  is  used,  and  there  Is  nothing  con- 
tained in  said  sections  which  gives  the  slightest 
encouragement  to  the  claim  of  petitioner.  But 
it  makes  no  difference,  so  far  as  this  (»urt  can 
see,  whether  said  alteiqative  propositiona  had  a 
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legal  or  an  ill^al  place  In  the  initiative  peti- 
tion, because  it  is  conceded,  or  virtually  so, 
tbat  in  their  present  form  they  are  void.  Now 
the  gueBtion  ia:  Is  there  any  duty  specially 
enjoined  npou  tiie  respondents  to  segregate  the 
parts  that  are  void  &om  the  parts  that  wonld 
otherwise  be  valid,  and  submit  the  valid  parts 
to  the  voters?  Indeed,  have  the  respondents 
any  lawful  right  at  all  to  diange  the  initiative 
petition  In  any  manner  whatsoever?  Tid»  coart 
believes  that  for  both  moral  and  legal  reasons 
such  duty  or  privilege  does  not  exist 

"Here  la  a  power  granted  nnto  the  people,  to 
propose  their  own  laws  for  adoption,  provided 
certain  legal  procedure  be  followed  to  properly 
place  said  laws  before  the  voters.  Assume,  if 
you  pleaae,  that  certain  features  are  included  in 
snch  proposed  laws  or  in  connection  therewith, 
which  appealed  to  the  voter,  and  In  fact  served 
as  the  controlling  influence  inducing  him  to  sign 
the  petition.  Has  he  not  the  right  to  assume, 
and  should  not  the  law  protect  him  in  tbe  as- 
sumption, tbat  he  will  have  the  opportunity  and 
right  to  vote  for  the  matters  which  he  i»B  pe- 
titioned for?  Or,  shall  the  taw  permit  the  al- 
teration of  the  measures  which  he  has  proposed 
and  petitioned  for,  to  the  extent  that  be  will  be 
unable  to  recognize  the  same  when  he  cornea  to 
east  his  ballot?  In  fact,  is  not  tha  whole  theory 
of  InltiatiTe  legislation  baaed  upon  the  security 
that  the  legialatiou  proposed  and  petitioned  for 
by  the  people  shall  be  voted  upon  at  the  polls 
by  them  without  interference,  revision,  or  mutila- 
tion by  any  official  or  set  of  officials?  If  the 
scheme  of  revision  of  initiative  measures  by 
city  authorities  be  correct,  as  claimed  by  coun- 
sel for  the  petitioner,  where  is  it  going  to  end? 
It  will  undoubtedly  result  in  a  premium  on 
fraud,  because  It  will  permit  unacrupulous  per- 
Bcms  to  secure  signatures  under  false  represoita- 
tioDs  and  pretenses,  based  upon  matters  incor^ 
porated  in  the  petition,  and  it  will  give  to  city 
officials  power  to  raise  real  or  Imaginary  legiu 
defects  fn  laws  about  to  be  submitted  to  the 
people,  and  permit  them  to  alter  the  same  at 
will  If  they  have  the  right  to  eliminate  any 
part  of  the  proiiosed  law  contained  in  the  peti- 
tion, they  also  undoubtedly  have  the  rifht  to 
add  to,  change  or  revise  them  tn  any  particular, 
and  their  Ideas  of  the  legality  of  snch  measures 
or  parts  of  measures  may  be  right  or  may  be 
wrong,  and  they  may  be  honest  or  they  may  be 
dishonest   Where  ia  the  limitation  to  be? 

'"The  court  ^s  not  wish  to  be  understood 
as  saying  that  there  has  been  the  slightest  mis- 
representation or  fraud  tn  connection  with  tiie 
initiative  petition  under  consideration.  On  the 
contrary,  it  believes  that  the  utmost  good  faith 
and  honesty  of  purpose  have  actuated  era? 
phase  Id  connection  therewith ;  but  It  desires  to 
point  out  the  dangerous  precedent  that  will  be 
established  if  it  holds  that  initiative  petitions 
can  be  altered  in  any  manner  after  the  same 
have  been  filed  with  the  municipal  authorities. 
It  might  be  said,  as  claimed  by  the  petitioner, 
that  while  the  city  officials  have  the  power  to 
eliminate  a  part  of  an  initiative  petition,  which 
part  Is  not  an  integral  part  of  the  ordinance 
therein  set  forth,  or  to  strike  therefrom  a  sec- 
ond or  third  ordinance,  on  the  ground  of  the  In- 
validity thereof,  that  they  would  have  no  power 
to  alter  the  integral  part  of  a  complete  ordi- 
nance therein  set  forth.  But  the  answer  to  this 
is  that  whether  they  strike  out  a  part  of  the 
petition,  or  make  an  amendment  by  revision, 
elimination  or  insertion,  to  a  complete  ordinance 
therein  set  forth,  the  people  will  thereafter  vote 
on  sometiilng  that  was  not  petitioned  for,  and 
therefore  the  result  is  exactly  the  same. 


"In  the  present  case  tiie  electors  petitioned  for 
and  believed  that  they  were  going  to  have  plac- 
ed before  the  people  measures  by  the  terms  of 
which  the  liquor  traffic  of  the  city  of  Santa 
Cms  would  be  regulated  in  a  certain  specified 
manner;  and  now,  because  certain  parts  of  the 
petition  are  void,  it  ia  claimed  that  the  munici- 
pality must  place  before  the  voters  the  remain- 
ing portion  of  the  petition,  which  consists  of  an 
ordinance  which  would,  If  carried,  regulate  tbe 
liquor  traffic  in  an  eatlrely  different  way.  To 
permit  this  would,  In  the  opinion  of  the  couct^ 
be  manifestly  unjust  and  unfair. 

"Counsel  for  the  petitioner  has  rightfully  call- 
ed to  the  court's  attention  the  fact  tbat  the  i»e- 
tition  of  hundreds  of  voters  should  not,  except 
for  strone  legal  reasons,  be  set  aside.  The 
court  has  Deen  guided  by  this  feeling  throughout 
its  consideration  of  these  proceedings,  and  it 
feels  that,  were  it  to  grant  the  writ  as  prayed 
f0r,  it  would  be  doing  exactly  that  which  coun- 
sel for  'the  petitioner  has  requested  the  court 
not  to  do,  because,  were  it  to  adopt  any  other 
conclusion  than  tixe  one  reached  and  herein- 
above expressed,  it  would  be  directing  somethinc 
to  be  placed  on  the  ballot  which  the  bnndreda 
of  voters  did  not  petition  for  at  all,  and  it 
would  necessarily  follow  that  tbe  court  would 
be  doing  an  un&dr  and  an  unjust  act  toward 
them. 

"If  the  municipal  authorities  have  the  right 
to  alter  an  initiative  petition  at  all,  as  claimed 
by  petitioner,  they  would  have  the  authority, 
if  they  felt  so  inclined,  after  striking  out  the 
alternative  propositions  mentioned,  to  Insert  an 
amendment  in  tbe  remaining  original  ordinance, 
whereby  audi  ordinance  would  be  given  an  en- 
tirely dlffooit  character  from  the  one  thoy  de- 
sired to  have  placed  before  the  voters,  and  one 
which  has  not  been  petitioned  for  at  alL  Would 
counsel  for  petitioner  then  say  that  such  action 
on  the  part  oi  the  municipal  autboritiea  would 
be  legal  or  f^?  And  yet  tbe  principle  involved 
is  to  all  Intents  the  same.  Tbat  it  was  the  in- 
tention of  the  framera  of  the  charter  to  prevent 
any  change  being  made  in  initiative  petititms 
after  they  were  filed  with  the  municipal  anthw- 
ities,  is  condusively  shown  by  the  provision  in 
the  charter  which  absolutely  forbid  it  in  the 
following  words:  'It  [the  council]  must  either 
adopt  or  enact  such  measure  without  alterationt 
or  submit  the  same  to  the  electorate.' 

"Initiated  legislatioa  is  practically  of  recent 
origin,  and  there  have  been  but  few  Supreme 
Court  decisions  rendered  upon  it  Therefore, 
in  its  conrideration  of  the  question  here  involv- 
ed the  court  has  had  no  opportonit?  to  be  guid- 
ed by  court  precedents;  ont  in  the  absenoe 
of  such  it  has  tried  to  base  its  decision  upon 
its  own  ideas  of  the  principles  of  justice  and 
fairness.  As  above  stated,  the  whole  theory  of 
direct  legislation,  as  tha  couit  understands  it, 
is  that  the  people  have  the  right  to  propose 
their  own  laws,  and  to  vote  upon  them  as  pro- 
posed, without  having  the  some  altered  in  any 
manner  whatever  by  any  person  or  persona 
whomsoever.   •   *  • 

"The  court's  contusions  are:  (1)  That  the  so- 
called  alternative  propositions  are  void.  (2) 
That  their  inclusion  In  the  petition  renders  the 
entire  petition  void.  (3)  That  there  is  no  duty 
specially  enjoined  by  law  upon  the  council  or 
the  city  clerk  to  ^iminate  the  parts  of  the 
petition  that  are  void  and  submit  to  the  electo- 
rate the  remainder  of  the  petition.  (4)  That 
the  council  and  the  city  clerk  have  no  authority 
whatever  to  alter  the  petition." 

For  the  foregoing  reasoDS  tbe  jndgment  is 
I  affirmed. 
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STOOE  et  iL  T.  OSIELB.  ^TIt.  1455.) 

(District  Court  of  Appeal,  Slrst  District;  OaU- 
fornia.    April  20,  191S.) 

CoxTBACTs  «=>3 19— Building  Oontuot— Ds- 
STBCCnON  Ddsing  Wohk. 

Where  a  baildinf  cratract  TOinired  the 
owner  to  pay  the  contractor  75  per  cent,  of 
the  contract  price  as  the  work  progressed  and 
25  per  cent.  3S  dava  after  the  completioa  of  .the 
wo^,  and  provided  that  in  case  the  work  shoold 
be  destroyed  by  earOignake  the  loss  ahotdd  be 
sutaiaed  by  the  owner  to  the  extent  that  he* 
had  paid  installments  thereon  or  that  misht  be 
due,  and  by  the  contractor  for  the  uncompleted 
portion  of  the  work  on  which  he  might  be  en- 
gaged at  the  time  of  the  loss  and  tax  whidi  no 
payment  was  yet  Am,  the  coDtraetor  was  enti- 
tled to  payment  for  75  per  cent  of  the  contract 
price  of  the  work  done  b;  him  from  day  to 
day,  and  in  case  <^  loss  by  earthquake  could  re- 
cover only  7B  per  cent  of  the  valne  up  to  that 
time. 

[Ed.  Note.— For  other  casta,  lee  Oontraeti, 
C«nL  Dig.  |{  1468,  1476.  1477.  1479,  1498- 
1307;  Dec  Dig.  «=b319.] 

Afipeal  fnnn  Superior  Court,  Santa  Clara 
Coun^;  J.  IL  Welch,  Judge. 

Action  by  Vrank  Stodk  and  another  against 
V.  C  llilele.  Judgment  for  the  plalntUTs, 
and  defendant  appeals.  Rerersed. 

C.  M.  Fickert.  of  San  Francisco,  for  appel- 
lant H.  E.  Wilcox  and  D.  M.  Burnett,  of 
Saa  Jose,  for  respondents. 

PER  CURIAM.  This  1b  an  appeal  by  the 
defendant  from  an  order  denying  his  motion 
for  a  new  trial  In  an  action  brought  by  the 
plaintiffa  In  the  form  of  the  common  count 
for  labor  performed  and  materials  furnished, 
and  lu  which  the  plaintiffs  recovered  Judg- 
ment 

It  will  be  necessary  for  us  to  pass  upon 
but  one  of  the  points  discussed  In  the  briefs, 
llie  plaintiffs,  being  copartners,  by  a  written 
coatract  with  the  defendant,  undertoc^  to  do 
the  plumbing  work  on  a  certain  building  in 
Palo  Alto,  and  were  engaged  upon  said  work 
when  the  building  was  destroyed  by  an  earth- 
quake, and  the  question  for  determination  is 
as  to  whether  or  not  under  the  terms  of  the 
contract  they  are  entitled  to  recover  a  Judg- 
ment against  the  defendant  for  the  full  value 
ol  the  work  already  done  at  the  time  of  said 
destruction,  or  only  the  proportion  thereof 
for  which  payment  was  at  that  time  due. 
The  answer  to  this  question  depends  upon  the 
construction  to  be  given  to  clauses  D  and  12 
of  the  contract.  Those  clauses  read  as  fol- 
lows: 

"(5)  He  owner  agrees  to  pay  to  the  contrac- 
tor the  sum  of  VS,^  at  the  time  and  In  the 
manner  following,  to  wit:  Seventy-five  per  coit. 
o(  said  $3,495  as  the  work  progresses ;  twenty- 
five  per  cent  of  the  said  $3,40S  thirty-five  days 
titer  acceptance  of  the  work." 

"(12)  In  case  said  work  herein  Drovided  for 
■lurald,  before  completion,  be  wholly  destroyed 
hj  earthquake  or  other  acts  of  God,  then  the 
Ims  occasioned  thereby  shall  be  sustained  by 
tlte  owner  to  the  extent  that  be  has  paid  install- 
wnts  thereMi,  or  lliat  may  be  due  under  the 


fifth  clause  of  this  eontract,  and  tbe  loss  occa- 
sioned thereby,  and  to  be  sustained  by  the  con- 
tractor, shall  be  for  the  uncompleted  portion  of 
said  work  upon  which  he  may  be  engaged  at 
the  time  of  the  loss  and  for  wluch  no  payment 
is  yet  doe  under  said  fifth  elaaae  of  mis  con- 
tract" 

While  the  contract  oontatQed  no  provision 
for  specific  periodical  payments,  no  doubt 
paymraita  were  made  as  the  building  progress- 
ed, alttaon^  under  the  terms  of  the  contract 
the  plaintiffs  were  oitltled  to  be  paid  75  per 
cent  of  the  value  of  the  work  performed  as 
fast  as  It  progressed  and  from  day  to  day. 
A  contract  Identically  like  tills  one  was  be- 
fore tills  court  In  tiie  case  of  Hettinger  t. 
Tblde^  15  Cal.  App.  1, 113  Pac  121,  and  the 
court,  referring  to  the  paragraph  here  under 
rerlew,  said: 

"It  was  intmded  that  as  the  work  was  per- 
formed by  the  contractor  he  should  be  entitled 
to  75  per  cent  of  the  value  of  the  work  so  per- 
formed, measured  by  the  contract  price;  that 
is,  for  example,  when  the  contractor  had  placed 
materials  and  labor  in  the  building  in  accord- 
ance with  the  plana  and  specifications  of  the 
value  of  ^1^00,  he  should  be  entitled  to  a  pay- 
ment of  f^O,  and  so  on  from  time  to  nma^ 
As  the  work  progressed,  and  as  fast  as  it  pro- 
gressed and  from  day  to  day,  the  contractor 
was  entitled  to  75  per  cent  of  its  value.  Of 
course,  it  would  have  been  unreasmable  for  the 
contractor  to  have  claimed  and  demanded  the 
amount  due  from  day  to  day,  and  insisted  upon 
the  architect  nving  him  a  certificate  from  day 
to  day  as  to  the  amount  that  had  become  due. 
It  must  he  presumed  that  the  parties  intended 
the  ooutraet  to  be  reasonably  construedi  and 
that  with  such  view  the  contractor  would  only 
require  payment  to  be  made  at  reasonable  inters 
vals  as  the  work  progressed,  so  as  to  enable  him 
to  pay  for  his  materials,  aiid  to  pay  the  wages 
of  carpenters  and  artisans  employed  by  um. 
In  fact  this  must  have  been  the  course  pur* 
sued,  because  do  question  appears  to  have  been 
made  as  to  the  payment  of  installments  up  to 
the  time  of  the  earthquake,  which  payments 
amounted  to  $8,800.  The  twelfth  clause  of  the 
contract  makes  provision  for  loss  in  case  the 
building  should  be  wholly  destroyed  by  earth- 
quake. *  *  •  Tbe  provision  as  to  the  loss 
shows  that  in  case  the  building  should  before 
completion  be  wholly  destroyed,  the  parties  in- 
tended that  the  owner  shoidd  lose  all  payments 
that  be  had  made  to  the  contractor  and  all  the 
sums  that  had  l>ecome  due  under  the  contract 
On  the  other  hand,  the  contractor  was  to  lose 
all  sums  that  had  not  become  due  for  the  un- 
completed portions  ot  the  work." 

According  to  testimony  offered  on  lidialf 
of  the  plaintiffs,  there  was  $2,021.25  worth  of 
work  completed  under  tlie  contract  at  the 
time  ot  the  destruction  ot  tke  bvUdlng,  whlox 
would  leave  tiie  plaintiffs,  under  tbe  flftii  and 
twelfth  dansea  of  tiw  ooottact,  75  per  cent 
of  that  amount,  or  $1,615.04,  and  deducting 
the  sum  of  $1,500,  wlddi  plaintiffs  admit  the 
defendant  has  paid  on  account  of  the  work, 
the  former  are  entitled  not,  aa  they  claim, 
to  $616.94,  but  to  $15.94. 

The  ^>eclflcatlon  of  the  particulars  wherein 
the  evidence  la  Insufficient  to  Justify  the  de- 
cision are  lonply  anffldent.  Nor  la  there  any 
sntataittisl  merit  In  the  attempted,  dlattoo- 
tioa  between  this  case  end  the  case  above 
quoted  from — ^whidi  perhaps  Is  the  reaaoa 
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ttutt  tbe  point  ben  raised  wfca  not  made  In 
that  case. 

The  order  denying  defendant's  motion  for 
a  new  trial  Is  reversed. 


LBAVELL  V.  SUPERIOR  COURT  OF  PLAC- 

BK  COUNTY  et  ftL    (Civ.  1383.) 
(IMfltrict  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Apnl  19,  1915.) 

1.  Justices  op  tbs  Peacx  «=3l74— Tbial  db 
Novo — Uemtjebee— Right  to  Anbweb  afteb 

OVEBBUUKG  OF  DEHUSBEB. 

Under  Code  Oir.  Proc  f  472,  praWdlog 
that,  when  the  demurrer  to  a  complaint  Is  over- 
ruled,  and  there  is  no  answer  filed,  the  court 
may  npoa  such  terms  as  may  be  just  allow  an 
answer  to  be  filed,  a  superior  court  may  deny 
defendant  the  privilege  of  answerlBE  after  his 
demurrer  baa  been  overruled. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  G65-693;  Dec  Dig. 
«=al74.] 

2.  JUSTIOES  OF  THE  PEACE  «=»  188— JUDGMENT 
— COKFOBMITT  TO  PLEADINGS— FAILUBB  TO 

Dispose  of  Issue  of  Law. 

On  an  appeal  to  the  superior  court  from  a 
justice  court,  an  amended  complaint  was  filed  to 
which  a  demurrer  and  a  motion  to  strike  was 
interposed,  which  came  on  regularly  for  hearing 
and  were  submitted.  The  court  filed  a  decision 
making  no  mention  of  the  demurrer  or  motion, 
but  reciting  tiiat  no  reason  was  apparent  why 
the  contract  sued  on  should  not  be  enforced, 
and  directing  that  judgment  be  entered  in  con- 
formity with  the  prayer  of  the  complaint,  and 
Judgment  was  entend  for  plaintiff  for  the  amount 
sued  for.  Held  that,  if  it  was  the  intention  of 
the  conrt  to  overrule  the  demurrer  and  deny  de- 
fendant the  privilege  of  filing  an  answer,  such  in- 
tention should  have  been  expressed  in  the  order, 
and,  there  being  nothing  to  show  any  disposi- 
tion of  the  Issue  raised  by  the  demurrer  or  mo- 
tion, the  judgment  should  be  annulled. 

[Ed.  Note.— For  other  cases,  aee  Justices  of 
the  Peace,  Cent  Dig.  {|  721-725,  733;  Dec. 
Dig.  «=5l88.] 

3.  Pleading  €=»  222— Deuubbeb  ^  Right  to 
Answeb  Afteb  Ovebbulinq  of  Deuurbeb. 

Where,  after  a  demurrer  and  a  motion  to 
strike  are  overruled,  defendant  asks  leave  to  file 
an  answer,  and  the  court  has  reason  to  believe 
that  he  is  acting  in  good  faith,  pennlssion  to 
file  an  answer  ought  to  be  granted. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Coat  Dig.  U  670-574;  Dec.  Dig.  «»222.] 

Action  by  the  Placer  County  Growers'  Can* 
nlng  Association  against  Iiouls  L.  Learell. 
There  was  a  judgment  for  plaintiff,  and  de- 
foidant  brings  mandamus  to  compd  Its  aet> 
tins  aside.  Judgment  annulled. 

Hni^es  &  Bradford,  a  B.  Harris,  and 
Harry  J.  Gray,  all  of  Sacramento,  for  peti- 
tioner. W.  H.  Garlln,  of  Uarysvllle,  and  A. 
EL  Clark,  of  Idncoln,  for  reqwndents. 

BURNBTT,  J.  An  aetlcm  was  orl^allr 
oonunenced  in  the  justice  court  of  No.  10 
township  In  Flaoer  county  by  tbe  Placer 
County  Growers'  Canning  Association  againrt 
eaid  Leavell  to  recover  the  amount  of  tme 
call  or  inatallmeDt  alleged  to  be  due  upon  a 
snbKrtjitton  to  said  association's  capital 
stock,  and  plaintiff  therein  recovered  judg- 


ment for  the  aum  of  Thereafter  said 
defraidant  appealed  to  tbe  superior  court  of 
said  county  upon  questiona  of  botli  law  and 
tact  Afterward,  tqr  permission  of  said  court, 
the  plaintiff  filed  an  amended  complaint  To 
this  a  demurrer  was  interposed,  and  also  a 
motion  to  strike  out  porti<ma  of  said  com- 
plaint Tbe  record  tdiowB  tbat  tbe  donurrer 
and  motion  to  strike  out  came  on  regularly 
for-  hearing  on  April  IS,  1914,  and  were  or^ 
dered  submitted  on  briefs.  The  briefs  were 
filed,  and  on  July  21st  following  the  court 
filed  its  dedslon,  wbldi,  as  far  as  la  in  point, 
was  as  follows: 

"No  reason  Is  apparent  why  the  contract  sub- 
scribed by  the  defendant  should  not  be  enforced 
according  to  its  terms.  The  contract  is  plain, 
distinct,  lawful,  and  in  every  way  enforceable 
according  to  its  import.  Let  judgmeut  be  en- 
tered in  conformity  with  the  prayer  of  the 
complaint" 

On  the  same  day  the  judgment  was  enter- 
ed as  follows: 

"In  accordance  with  and  by  virtue  of  an  order 
made  by  this  court  in  tbe  above-^titled  action 
on  .the  21st  day  of  July,  1014,  it  ia  hereby  or- 
dered and  adjudged  tbat  plaintiff.  Placer  Coun- 
ty Growers'  Canning  Association,  do  have  and 
recover  of  and  from  defendant,  Louis  Lw  Lea- 
vell. the  sum  of  $50,  together  witll  idaiatiff*s 
ctmta  and  disbursements,'  etc 

It  Is  the  contention  of  petitioner  that  re- 
spondent had  no  authority  to  render  Judg- 
ment on  the  merits  without  having  disposed 
of  the  demurrer.  It  Is  not  disputed  that  the 
demurrer  presented  an  Issue  of  law  which  It 
was  the  duty  of  the  court  to  determine,  and 
that  the  adjudication  of  tbat  Issue  was  a  ju- 
risdictional prerequisite  to  the  determination 
of  the  cause  upon  Its  merits.  It  is,  however, 
the  claim  of  respondent  that  the  order  made 
by  the  court  was.  In  effect,  an  order  overrul- 
ing the  demurrer  and  denying  defendant  per- 
mission to  answer,  and  therefore  within  ita 
jurisdiction. 

[1  ]  That  a  superior  court  has  legal  author- 
ity to  deny  a  defendant  tbe  privilege  to  file 
an  answer  after  he  has  Interposed  a  demur- 
rer, and  It  has  been  overruled,  cannot  be  dis- 
puted. Section  472  of  the  Code  of  Civil  Pro- 
cedure provides  that: 

"When  the  demurrer  to  ft  complaint  is  over- 
ruled and  there  is  no  answer  filed,  the  court 
may,  upon  such  terms  aa  may  be  just,  allow  an 
answer  to  be  filed." 

In  Borland  v.  Tbomtmi,  12  Cat  440^  the 
court  below  overraled  a  d«nurrer  to  tbe 
complaint,  and  cm  proof  made  rendered  judg- 
ment In  fiiror  of  plaintiff,  and  appellant  eoii* 
tended  on  aKieal  tbat  be  abould  have  been 
allowed  to  put  In  an  answer.  The  Saineme 
Court,  liowever,  Judge  VteHA  zenderlng  the 
opinion,  said: 

"The  reply  to  the  ohjection  Is  found  In  the 
statute"  [quoting  the  corresponding  section  of 
the  Practice  Act].  "The  allowance  rests,  in 
the  discretion  of  the  court  below,  subject  to  re- 
view, of  course,  in  case  of  Its  anitrary  or  un- 
reasonable ezerdse." 

[S]  The  trouble  bene  Is,  thoiu^,  tbat  said 
order  Is  entirely  silent  aa  to  tbe  demurrer. 
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No  reference  la  made  to  It,  and,  altbongb  we 
may  soqpect  tbat  It  was  the  IntentiCHa  of  tbft 
learned  trial  Judge  to  overrule  said  demurrer 
■Dd  wftbbold  from  defendact  the  prlrilege  of 
filing  an  answer,  anch  intention,  It  It  existed, 
slunild  bare  been  expressed,  we  tblnk,  in  tbe 
fonnal  order.  We  can,  of  course,  consider 
only  tbe  record  as  presented,  and  we  look  In 
Ttln  for  any  mandatory  disposition  of  said 
issaeoflaw.  To.  hold  tbat  tbe  language  need 
was  sufficient  for  the  purpose  would  be  to 
encourage  an  unwarranted  inrasion  of  the 
rigbt  of  litigants  to  demand  reasonable  cer- 
tainty In  Judicial  proceedings  to  tbe  end  that 
prescribed  methods  of  redress  may  not  be  ob- 
scured or  destroyed,  and  Uiat  complete  Jna- 
tice  may  be  effected.  It  is,  of  course,  no  an- 
swer to  say  that  the  result  would  faaTe  beat 
the  same  if  the  court  had  expressly  overruled 
tbe  demurrer  and  directed  the  default  of  de- 
fendant The  question  is  not  what  the  final 
result  would  be,  but,  rather,  whether  the 
court  has  followed  the  steps  required  by  the 
law  in  reaching  tbat  result 

While  no  case  directly  in  point  has  been 
called  to  our  attention.  Null  T.  Superior 
Coort  4  Cel.  App.  207,  87  Pac  392,  and 
Eraker  t.  Superior  Court.  15  CaL  App.  651, 
115  Pac.  663,  are  InstnictlTe  as  to  tbe  general 
principle  Involved.  In  tbe  former  it  was 
bebl  that: 

"Tbe  aaperior  court  hag  no  jurisdiction  to 
trf  a.  case  de  novo  on  appeal  from  tbe  justice 
court,  where  no  issoes  of  fact  have  been  tried 
in  the  justice's  court  If  the  only  questicn  pre- 
sented ia  one  of  law  as  to  the  juriadiction  of 
the  justice's  court  it  is  tbe  duty  of  the  superior 
court  to  affirm  or  reverse  the  decision,  and,  if 
reversed,  to  remand  the  case  for  trial  upon  the 
ittoeg  of  fact;  and,  where  it  has  Improperly 
tried  Mich  an  appeal  de  novo  and  rendered  jadg- 
ment  thereon,  its  judgment  will  be  annulled 
apon  certiorari  if  it  is  not  made  to  appear  tbat 
the  judgmeit  rendered  was  Tolantarily  paid  by 
the  defendant" 
Is  the  latter  case  it  ms  held  tbat: 

"Where  a  jadsment  rendered  in  the  Jnstice's 
court  ajtainst  the  defendant  was  appealed  by 
the  defendant  to  the  superior  court  on  questions 
of  law  and  fact,  the  dismissal  of  the  appeal 
for  want  of  prosecotion  by  the  appellant  and 
tti«  rendition  of  the  judgment  appealed  from  in 
favof  of  the  respondent  without  trial,  was  in 
excess  of  the  junsdictioD  of  the  superior  court, 
ud  its  action  will  be  annulled  on  certiorari." 

[S]  The  conclusion  we  have  reached  leaves 
the  cause  pending  In  tbe  trial  court  with  the 
demurrer  and  motion  to  strike  out  undispos- 
ed of.  If  tbe  decfdon  as  to  these  should  be 
BgHlnst  defendant,  no  doubt  the  court  will 
caiefolly  consider  tbe  propriety  of  permitting 
Um  to  file  bis  answer;  which,  it  appears,  be 
sought  leave  to  present  after  said  judgment 
was  rendeneti  against  him.  If  the  court  has 
nason  to  believe  that  be  Is  acting  in  good 
fata,  such  permission,  of  course,  ou^t  to  be 
granted,  tbat  tbe  cause  may  be  fully  tried 
upon  Its  merits. 

We  think  tbe  said  Judgment  shonld  be  an- 
nulled; and  it  is  80  ordered. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


D.  H.  ft  M .  A.  EDWARDS  00.  v.  BABBT 

etaL   (Or.- 1470.) 
(IMstriet  Court  of  Appeal,  First  District  CaU- 
fomia.   AprU  19,  191S.) 

1.  BtecHANics'  Ioxhb  «=»810— Bond  or  CoN- 

TBAOTOB— LlABIUTT  OP  SORETT. 

A  bond  executed  by  a  contractor,  which  re- 
quires as  a  condition  of  liability  thereon  that 
hens  by  the  statutes  of  the  state  where  the 
contract  is  to  be  performed  shall  be  valid  liens, 
does  not  require,  to  hold  tbe  surety  liable,  to 
establish  lieos  by  litigation  to  judgment 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Ldena,  Cent.  Dig.  S  658;   Dec  Dig.  «S=»315.] 

2.  Mechanics'  Lisns  «=>315— Bond  or  CoN- 

TBAOTOa— LlABILITT  07  SURETY. 

Where  a  surety  of  a  building  contractor 
abandoning  tbe  work  authorized  the  owner  to 
complete  the  building  and  to  settle  all  claims 
for  labor  or  material,  tbe  surety  authorixed 
tbe  owner  to  adjust  all  just  and  legal  claims 
against  the  property,  whether  they  had  ripened 
into  actual  liens  or  not 

[Eld.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  {  658;  Dec.  Dig.  «s»315.] 

3.  MaoHANics'  XiiBNS  «=3315— Bond  or  CoN- 

TBACToa— LAABIUTT  OF  SUHETT. 

Where  a  surety  of  a  building  contractor 
abandoning  the  work  authorized  the  owner  to 
complete  the  building  and  to  settle  all  claims 
for  labor  or  material  approved  by  the  represen- 
tative of  tbe  surety,  but  the  representative  re- 
fused to  co-operate  in  the  settlement  of  claims, 
the  owner  could  adjust  all  claims  and  hold  the 
surety  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  g  658;  Dec.  Dig.  <S=>315.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Henry  C.  Gesford, 
Judge. 

Action  by  the  D,  H.  and  M.  A.  Edwards 
Company  against  W.  P.  Barry  and  another. 
From  a  judgment  for  plaintiff,  defendant 
United  Surety  Company  appeals.  AflSrmed. 

Henry  A.  Jacobs,  of  San  Francisco,  for  ap- 
pellant Marshall  NuckoUs,  of  San  Francis- 
co, for  respcmdfflit 

RICHABDS,  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  the  plalntlfC  and  against 
tbe  defendant  and  appellant  United  Surety 
Company,  a  corporation.  The  facta;  which 
are  mainly  undisputed,  are  briefly  these: 
One  W.  P.  Barry  entered  Into  a  contract  with 
plalntifF  to  constrnct  a  certain  building  In 
the  city  and  county  of  San  Francisco,  for 
which  he  was  to  be  paid  the  sum  of  $8,400 
In  installments  as  tbe  work  proceeded  ac- 
cording to  tbe  terms  of  bis  contract  Barry 
began  the  work  of  constructing  the  building, 
but  after  he  had  proceeded  with  such  work 
for  some  time,  and  had  received  payments  In 
accordance  with  the  contract  aggregating  the 
sum  of  $4,500,  he  abandoned  the  construction 
of  the  building,  and  formally  notified  tbe 
plaintiff  thereof  by  letter.  Thereupon  th^ 
plaintiff  and  the  representative  of  tbe  surety 
company  held  several  conferences,  as  the  re- 
sult of  which  tbe  latter  wrote  tbe  plalntitf  a 
letter  redtlng  the  fact  of  Barry's  abandon- 
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ment  of  bis  contract,  walrlng  Its  right  vn- 
der  Its  bond  to  assume  said  contract  and 
complete  said  bnlldii^,  and  consenting  and 
agreeing  that  the  plaintiff  might  proceed  to 
complete  the  structure,  and  In  so  doing  ex- 
pend such  reasonable  sums  as  were  necessary 
according  to  the  plans  and  specifications,  and  | 
no  more.  The  United  Surety  Company  also 
In  this  letter  agreed  to  allow  the  plaintiff  the 
sum  of  (500  for  its  services  in  completing  the 
building,  and  for  the  services  of  its  attorney 
in  connection  therewith  and  in  the  settlement 
of  claims  against  it,  and  further  agreed  to 
co-operate  with  plaintiff  and  Its  attorney  in 
the  settlement  of  all  such  claims  for  labor 
and  material  then  filed  or  thereafter  to  be 
filed  against  the  building,  on  the  lowest  possi- 
ble reasonable  basis,  stipulating  that  all  set- 
tlements must  be  presented  to  and  passed 
upon  and  approved  by  Mr.  Nuckolls,  the  at- 
torney of  plaintiff,  and  Mr.  Robinson,  the 
representative  of  the  surety  company,  it  be- 
ing expressly  understood  and  agreed  that  in 
the  settlement  of  such  claims  for  labor  and 
material  the  surety  company  should  not  be 
held  responsible  for  a  sum  exceeding  f  1,600. 
Acting  upon  this  letter,  plaintiff  undertook 
the  completion  of  the  building,  and,  with  its 
said  attorney,  entered  upon  the  endeavor  to 
adjust  the  claims  of  a  considerable  number 
of  mechanics  and  materialmen  who  had  filed 
their  claims  of  lien  against  the  structure. 
When  the  time  arrived  for  the  adjustment 
of  these  claims,  Mr.  Nuckolls,  acting  as  the 
attorney  for  the  plaintiff,  notified  Mr.  Bobin- 
son,  the  representative  of  the  surety  com- 
pany, that  he  was  ready  to  adjust  said 
claims,  and  requested  his  co-operation;  bat 
Mr.  Robinson  refused  to  co-operate  with  Mr. 
Kuckolls  in  the  adjustment  and  settlement 
of  said  claims,  and  expressly  instructed  him 
"to  take  any  action  he  might  deem  proper." 
Thereupon  the  plaintiff  and  Mr.  Nuckolls 
proceeded  to  adjust,  compromise,  and  settle 
said  claims,  expending  therefor  the  sum  of 
i2fiO0 ;  and,  having  completed  the  structure, 
the  plaintiff  rendered  a  report  and  account 
of  the  same  to  the  United  Surety  Company, 
showing  the  items  of  its  expenditure,  and 
that  there  was  a  net  deficit  pf  fl,0S7.42, 
which  it  required  the  surety  company  to  pay. 
This  the  latter  refused  to  do,  and  thereupon 
the  plaintiff  commenced  this  action  to  recov- 
er said  sum.  The  court  gave  Judgment  in 
favor  of  the  plaintiff  for  the  sum  of  $939, 
from  which  judgment  the  defendant  United 
Surety  Company  prosecutes  this  appeal. 

The  appellant  in  its  brief  upon  appeal  pre- 
sets a  number  of  points,  in  which  it  is  con- 
tended that  the  court  erred  in  the  admission 
of  evidence  and  in  its  findings  of  fact.  When 
examined  these  several  contentions  refine 
thenuelves  down  to  the  single  substantial 
TffotiA  that  the  plaintiff  failed  to  prove  that 


the  several  claims  of  mechanics  and  material- 
men which  it  had  compromised  and  settled 
were  in  fact  valid  liens  against  the  property. 
The  contention  of  the  atqpellant  in  this  re- 
gard Is  that  the  only  way  In  which  the 
claims  of  auch  mechanics  and.  materialmen 
could  be  established  to  be  valid  liens  was  by 
their  litigation  to  judgment,  and  that  under 
Its  bond  it  waa  only  required  to  pay  sucb 
liens  as  had  thus  beoi  Judicially  determined 
to  be  valid. 

[1.  21  An  examination  of  the  bond  given  by 
the  appellant  will  show  that  it  does  not  go 
so  far,  but  only  requires  as  a  condition  of 
the  obligor's  liability  that  the  Uens,  "by  the 
statutes  of  the  state  where  the  contract  Is  to 
be  performed,  are  valid  liens."  In  addition 
to  this,  however,  the  court  is  of  the  opinion 
that  the  United  Surety  Company,  In  Its 
agreement  authorizing  the  plaintiff  to  pro- 
ceed with  the  completion  of  the  bnilding,  and 
to  settle  "all  claims  for  labor  or  material 
now  filed  or  hereafter  to  be  filed,"  expressly 
authorized  said  plaintiff  to  make  adjustment 
of  all  just  and  legal  claims  against  tita  prop- 
erty, whether  or  not  they  had  ripened  into 
actual  liens;  for  the  evident  desire  of  the 
surety  company  then  was  to  effectuate  an 
adjustment  of  th^r  liability  as  quickly  and 
as  economically  as  possible,  rather  than  to 
have  prolonged  an  exi)enslve  litigation. 
The  fact  that  its  representatives  changed 
their  mind  In  this  regard  thereafter  cannot 
rob  their  earlier  agreement  of  its  evident 
purpose  and  effect. 

[31  In  respect  to  the  proofs  in  the  case,  ve 
think  the  evidence  offered  on  the  part  of 
the  plaintiff  shows  that  the  only  claims  and 
liens  settled  by  plaintiff  or  its  attorney,  act- 
ing under  the  surety  company's  authoriia- 
tion,  were  valid  claims  and  liens.  The  appel- 
lant's objection  that  the  claims  and  liens 
which  the  plaintiff  and  Its  attorn^  adjusted 
and  settled  were  not  first  passed  upon  and 
approved  by  the  representative  of  the  surety 
company  as  its  agreement  provides  is  an- 
swered by  the  plaintiff's  proof  that,  when 
these  claims  and  Hens  were  in  shape  for  sncti 
adjustment  and  settlement,  the  representa- 
tive of  the  surety  company  was  notified  of 
that  fact,  and  his  co-operatton  requested,  but 
that  he  declined  to  act  In  the  premises,  or 
co-operate  in  any  way  In  the  settlement  of  the 
claims,  hut,  on  the  other  hand,  Instructed 
the  attorney  for  the  plaintiff  to  "take  aoy 
action  he  might  deem  proper."  This  being 
its  attitude  then,  the  appellant  cannot  nov 
be  heard  to  complain  that  this  portion  <A  its 
agreement  was  not  carried  into  eftect. 

We  discover  no  error  in  the  record. 

The  Judgment  is  afiOrmed. 

We  concur:    LENNON,  P.  J.;  KEBBI- 
GAM,  J. 
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OLCOTICH  Y.  DBBBMBERO.    (CSt.  ItSOO:) 
(District  Court  of  Appeal,  First  District.  Cal- 
ifornia.  April  20, 191Q.) 
1  FOBCIBLE  ENTBT  AND  DlTAlNEB  «=>24— 
DEWSIPTIOir  IN  IfASK— SumCIEHCT. 

In  an  acUon  of  unlawful  detainer,  ddend- 
tnt  alleged  that  the  lease  sued  upon  was  void 
because  it  described  the  premises  as  a  building 
on  the  sonthwesteily  line  of  the  two  intersect- 
ing  streets.  The  buikiin?  was.  in  fact,  situated 
on  the  southwest  comer  of  such  streets.  Meld, 
that  the  word  "lin^"  in  the  description,  was 
erroneously  used  for  "corner,"  and  that,  when 
correctly  read,  the  lease  was  Talid  and  sufficient 
to  snppnt  tiie  action. 

[Sd.  Mote.— For  other  cases,      Fwdblft  Bn- 
tn  and  Detainer,  Cent  Dig.  Sf  107-Ul.  U4- 
120,  146;  Dec  Dig.  «=>24.} 
a  Laitdlobd  and  Tknant  ®=>291— Uhlaw- 

ftJL  D«IAIH«B— JOMMENT— RBNT. 

In  unlawful  detainer  plaintiff  la  entitled  to 
a  JndgDWitt  not  only  for  the  rent  due  when  soit 

was  commenced,  but  for  rent  that  has  accrued 
up  to  the  time  of  the  judgment. 

[Ed.  Note.— For  other  <»««^  see  landlord  wd 
Tiumt,  Cent.  Dif.  H  1217-1241,  124»-1269; 
Dec.  Dig.  ^29lT 

Appeal  fitHU  Superior  Court,  City  and 
County  of  San  Francisco;  John  J.  Van  No- 
itcand,  Judge. 

Action  by  Herman  Olcovlch  against  Fred- 
erilu,  Deremberg.  From  a  Judgment  tor 
^ainttir,  defendant  appeals.  Affirmed. 

Wm.  BoCe  Cocdic,  of  San  Franciseo,  for  ap- 
pelant Denaon,  Cooley  &  Denaon,  of  Sau 
Fnndaco,  for  xeapondent 

KEBBIOAN,  J.  This  la  an  appeal  in  an 
acOni  of  unlawful  detainer,  in  whlcb  Judg- 
moit  waa  rendered  for  idalntifl  for  restltu- 
tion,  cancellati<m  of  leaa^  and  tSOO  for 
rait,  costs,  and  |100  attorney's  fees. 

Tbe  ma^  point  relied  npon  by  the  defend- 
ant ftn  a  reversal  of  the  Judgment  la  that 
Vat  leaae  sued  npon  is  void  by  reason  of  an 
impossible  description  therein,  and  that  un- 
til It  shall  luiTe  been  reformed  by  an  Inde- 
pendent equitable  action  therefor  the  sum- 
mary  proceeding  of  unlawful  detainer  can- 
not be  maintained. 

[1]  The  premises  are  described  as  a  certain 
bonding  "on  the  southwesterly  line  of  Cal- 
Ifinnia  and  Larkin  streets,"  In  San  Frandsr 
CO.  taking  Judicial  notice,  as  we  may,  of 
the  streets  in  San  Francisco,  and  of  tbe  di- 
nctlon  in  which,  they  run,  we  know  there  Is 
no  southwesterly  line  of  Callf(»nia  and  Lar- 
Ud  streets.  Tba  defendant,  however,  was 
able  to  find  and  take  possession  of  the  pr<^ 
erty  Intended  to  be  covered  by  tbe  descrip- 
tkm,  and  continued  in  possesion  until  ousted 
hy  this  proceeding,  paying  rent  therefor  dur- 
ing a  portion  of  the  time  according  to  the 
terms  of  the  indenture  of  lease.  It  la  plain 
Qiat  ttie  desciiptltm  of  the  premises  Is  mar- 
led by  a  mere  clerical  error,  and,  If  we  sub- 
ttitnte  the  word  '^corner"  for  "line,"  we  have 
I  cwrect  descriptitm  of  the  premises  in- 
nAred,  That  the  parties  Intended  the  word 


"line"  to  be  *^eonieii"  la  too  plain  to  need  ar^ 
gument ;  for  the  description,  when  read  as  a 
whole,  diows  the  fact  to  be  that  tbe  premlaea 
dealt  with  by  the  parties  are  dtnated  im  two 
streeto,  Larkin  and  Oallfomla,  and  on  the 
southwest  comer  diereof.  Ft^owlng  the 
suggestion  contained  In  the  caaea,  it  la  apro- 
pos to  say  that,  rinca  the  description  was 
snffldent  to  enable  the  defendant  to  taka 
possession  of  tbe  property,  and  to  contluoe 
therein  and  pay  tent  tber^r  during  six 
months,  it  ought  to  be  sufficient  to  enable 
him  to  know  what  property  the  plalntlft  de- 
manded that  he  surrender.  The  descrlptloa 
afforded  blm  sufficient  information  to  find 
bia  way  In,  and  it  certainly  ought  to  be 
deemed  suffidoit  to  enable  him  to  find  his 
way  out,  and  we  so  lufld.  Pierce  v.  Mlntum, 
1  CaL  470:  Bnlkleor  v.  Devlne,  127  lU.  406, 
20  N.  B.  16,  8  li.  IL  A.  330;  McLennan  v. 
Orant,  8  Wash.  9011,  SO  Pac  682;  Whipple 
V.  Shewalter,  01  Ind.  114;  Hoyle  v.  Bush, 
14  Ha  App.  406;  Weaver  v.  Shipley,  127 
Ind.  626.  27  N.  B.  146;  Jackson  v.  Perrlne,. 
35  N.  J.  Law,  137;  Richards  v.  Snider,  U 
Or.  197,  3  Pac.  177. 

12]  The  record  is  not  very  clear  as  to  the 
next  point  Certain  it  Is,  however,  that  In 
a  inroceedlng  of  this  kind  tlie  plaintiff 
was  entitled  to  a  Judgment  not  only  for 
the  rent  that  was  due  when  the  suit  was 
commenced,  but  also  for  the  rent  that  had 
accrued  up  to  the  time  of  Judgment.  More- 
over, if  the  answer  may  be  regarded  as  put- 
ting in  iasue  the  qnration  of  payment  of  the 
rent  demanded.  It  Is  equally  certain  that 
there  Is  nothing  In  the  lease,  as  appears  to 
be  claimed  by  defendant,  to  show  that  the 
plaintiff  had  in  his  hands  money  belonging 
to  the  defendant  or  any  one  else  which  he 
might  apply  in  payment  of  the  rent  for  the' 
period  covered  by  the  Judgment 

The  Judgment  awards  to  tbe  plaintiff  an 
attorney's  fee  of  flOO,  taxed  as  costa  This 
was  in  accordance  with  an  express  provision 
of  the  lease;  hence  we  see  no  merit  in  de- 
fendant's objection  to  the  same. 

Tbe  Judgment  is  affirmed. 


We  concur: 
ABDS,  J. 


LENNON.   P.  X;  RICH- 


BLSOM  et  al.  v.  NEPP  et  ui.    (CIt.  1463.) 
(District  Court  of  Appeal.  First  District,  Cali- 
fornia.   April  19,  1915.) 

1.  ElviDENCK  €=>434  —  Fabol  Evikevci  Av- 
VEcnno  WamNoa—PBAtrn— Mistake. 

An  answer  which  alleges  that  the  plaintiff 
knew  of  the  mortgage  on  diattels  for  which 
defendant  gave  a  bill  of  sale  warranting  the  ti- 
tle free  from  incumbrances,  that  plaintiff  pre- 
pared the  bill  of  sale,  and  that  defendant  did 
not  know  that  the  clause  of  warranty  was 
therein  St  the  time  he  signed  it,  does  not  allege 
such  fraud  or  mistake  as  renders  admlssiUe 
parol  evideDce  to  vary  the  bill  of  sale. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2006-2020;  Dec.  Dig.  «si434.] 
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2.  Atfeai.  and  Bbbob  «s»882— -Intited  Eb- 

BOB. 

Where  plaintiff,  on  crois-examination  of 
the  defendant,  elicited  evidence  as  to  the  war- 
ranty of  title  contained  in  a  bill  of  sale  after 
his  objection  to  such  evidence  had  been  sustain- 
ed, he  cannot  on  appeal  for  the  first  time  ob- 
ject to  the  court  acting  on  eucb  evidence,  even 
if  the  defendant's  answer  was  insuffident  to 
8 bow  fraud  or  mistake  which  rendered  It  admis- 
sible,  since  be  choae  to  treat  the  answer  aa 
raising  that  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brr^Cent  Diff.  i|  3C91-3610;    Dec.  Dig. 

Appeal  from  Superior  Court,  Santa  Crna 
County;  Lucas  F.  Smith,  Judge. 

Action  by  Mary  A.  Elsom  and  another 
against  W.  T.  Neff  and  another.  Judgment 
for  defendants,  and  plalntilEs  appeaL  Af- 
firmed. 

W.  Goodwin  Williams,  of  Stockton,  and 
W.  M.  Gardner,  of  Santa  Cruz,  for  appellants. 
C.  M.  Casstn,  of  San  Jose,  and  J.  L.  Johnston 
and  W.  P.  Netberton,  both  of  Santa  Oroz,  for 
respondents. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
judgment  In  favor  of  the  defendants  for  the 
sum  of  $495.40  npon  their  cross-complaint 
in  an  action  brought  by  the  plaintiffs  to  re- 
cover damages  for  certain  alleged  breaches 
of  the  coTeoants  of  certain  agreements  in 
writing  between  the  parties  in  the  course  of 
an  exchange  of  properties.  The  facts  attend- 
ing the  execution  of  these  agreements  are 
substantially  these: 

During  the  year  1912  plaintiffs,  being  the 
owners  of  certain  real  proi>erty  in  the  county 
of  Santa  Cruz,  where  they  resided,  and  the 
defendants,  being  the  owners  of  certain  real 
and  personal  property  in  the  county  of  Modoc, 
wbere  they  also  resided,  undertook  to  make 
an  exchange  of  their  respective  properties, 
in  the  course  of  the  consummation  of  which 
several  written  documents  were  contempora- 
neously executed.  The  plaintiffs  transferred 
by  grant  deeds  to  the  defendants  their  real 
properties  in  Santa  Cruz  count}',  and  the 
defendants  transferred  to  plaintiffs  by  like 
deeds,  which  also  contained  express  war- 
ranties against  incumbrances,  their  real 
properties  in  Modoc  county,  and  also  at  the 
same  time  executed  and  delivered  to  the 
plaintiffs  their  bill  of  sale,  transferring  to 
the  plaintiffs  certain  personal  property,  con- 
sisting of  stock  and  farming  implements, 
which  were  to  be  included  In  the  exchange. 
They  also  executed  and  delivered  to  plaintiffs 
a  written  order  upon  a  mill  in  Modoc  county 
for  lumber  to  the  value  of  $350.  At  the  time 
of  the  execution  of  these  instruments  two 
mortgages  were  in  existence  and  of  record 
upon  the  real  property  which  the  defendants 
were  transferring  to  the  plaintiffs,  amount- 
ing to  fS,SOO  which  mortgages  by  the  terms 
of  the  conveyance  the  plaintiffs  assumed  and 
agreed  to  pay  to  the  extent  of  said  sum.  The 
plaintiffs  also  paid  to  the  defendants  the , 


man  of  fSOO,  and  eiecnted  an  agreonent  in 
the  form  ot  a  note,  by  ,the  terms  of  which 
the  plaintiff  William  M."  Elsom  promised  to 
pay  the  defendant  William  T.  Neff  the  fur- 
ther sum  of  11,000,  less  snob  an  Amount  as 
would  be  necessary  to  reduce  all  tlie  incum- 
brances upon  the  real  property  deeded  by 
defendants  to  plaintlflb  to  the  aforesaid 
amount  of  $5,600.  At  the  time  of  the  execu- 
tion of  these  seTeral  documoits  there  were 
two  chattel  mortgages  ftT«»H«g  and  of  rec- 
ord upon  tlie  BtodE  and  forming  Implements 
transferred  by  the  defendants  to  the  plain- 
tiffs, and  wliich  aggregated  the  sum  of  f  1,- 
^.29.  No  mmtlon  ot  Ibiaet  mortsages  Is 
made  In  the  writings  by  wbich  tbe  exdiange 
of  properties  was  consummated,  but  In  the 
bill  of  sale  transferring  these  personal  prop- 
erties to  the  plaintiffs  there  ia  a  clause  by 
which  the  defendants  covenant  and  agree 
"to  warrant  and  defend  the  sale  of  the  said 
property,  goods,  and  chattels  unto  the  said 
party  of  the  second  part  against  all  and 
every  person  and  persons  lawfully  claiming 
or  to  claim  the  same." 

The  exchange  of  their  respective  proper- 
ties having  been  consummated  by  the  fore- 
going instruments,  the  respective  parties 
went  into  possession  of  their  acquired  hold- 
ings in  May,  1912.  About  a  year  later  the 
plaintiffs  brought  this  action  to  recover  dam- 
ages in  the  sum  of  ?3,759.05  for  the  alleged 
breach  of  the  written  covenants  and  agree* 
ments  of  the  defendants  in  the  aforesaid  ex- 
change of  properties,  setting  forth  fully  In 
their  complaint  the  several  instruments,  and 
averring  that  the  defendants  had  been  guilty 
of  certain  fraudulent  acts  and  concealments 
with  respect  to  the  condition  of  said  proper- 
ties, and  particularly  of  the  existence  of  the 
chatty  mortgages  npon  the  personal  proper- 
ty, which  facts  the  plaintiffs  aver  they  did 
not  discover  until  after  the  consummation 
of  the  exchange,  and  the  existence  of  which 
prevented  their  disposition  of  the  larger  por- 
tion of  the  personal  property  aforesaid.  It 
la  alleged  that  these  chattel  mortgages  were 
stlU  in  existence  at  the  time  said  action  was 
brought,  and  that  the  defendants  had  failed, 
refused  and  neglected  to  pay  off  the  same. 
Plaintiffs  also  alleged  that  the  order  for  lum- 
ber which  they  had  taken  in  the  coarse  of  the 
exchange  had  been  refused  at  the  mlll'upon 
which  it  was  drawn,  to  their  detriment  In 
the  sum  of  $350. 

The  defendants  in  their  answer  admitted 
the  main  allegations  of  the  plaintiffs'  com- 
plaint with  referen<»  to  the  details  of  the 
said  exchange,  but  denied  that  tbere  was 
any  fraud  upon  their  part,  and  averred  that 
the  plaintiffs  not  only  knew  and  were  In- 
formed as  to  the  existence  and  substantial 
amount  of  the  chattel  mortgages  upon  the 
personal  property,  but  also  that  the  plaintiffs 
verbally  agreed  to  assume  the  same;  and 
as  to  the  clause  of  warranty  in  tbeir  bill  of 
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nte  tbe  defteduitB  ftTerrad  tbat  the  said  bUl 
of  sale  was  prepared  under  tbe  supervlstoii 
and  b;  the  direction  of  the  plaintiff  William 
iL  iasom,  and  tbat  the  defendants  did  not 
know  of  the  ^stence  of  said  clause  In  that 
docnmait  at  tbe  time  they  eSgasA  it,  and  that 
taxt  of  the  existence  oC  said  danse  of 
Tarranty  tbereln  did  not  become  known  to 
tbem  nntU  the  commencement  of  this  action. 
As  to  tbe  alleged  failure  of  tbe  mill  to  acc^t 
tlielr  order,  the  defendants  denied  the  fitct. 
ind  alleged  tbat  tbe  said  order  wa»  wlthoot 
condderatlon  and  that  It  was  a  mere  gratuity 
to  the  plaintiffs.  They  also  denied  tbe  exist- 
ence of  any  defects  in  the  other  pwsonal 
pn^ierty,  and  farther  denied  any  fraudulent 
acta  <a  Intentton  on  tb^r  part  throughoat 
the  wtlre  transaction.  The  defendants  fur- 
tber  presented  their  cro8»«ompIalnt,  setting 
IV  the  note  which  tbe  plaintiffs  had  given 
for  the  sum  of  $1,000,  and  praying  judgment 
far  tbe  balance  allied  to  be  due  thereon. 

Upon  the  trial  of  the  cause  beft^e  a  Jury 
opoD  the  issues  as  thus  presented,  the  plain- 
tiffs Introduced  in  evidence  the  several  con- 
Teysnces  and  other  documents  referred  to  In 
t&dr  complaint;  and  the  plaintiff  W.  M.  Sl- 
HHQ  testified  Quite  tuUy  as  to  the  TOrlona  In- 
twTlewB  of  the  parties  leading  up  to  tbe 
excbange  of  their  properties^  and  also  testi- 
fled  to  the  fact  tbat  be  was  unaware  of  the 
existence  of  tbe  mortgages  upon  the  personal 
property  until  some  time  after  the  transac- 
tion was  cousnmniated. 

When  the  plaintiffs  rested  their  case  the 
defendants  undertoc^  to  <^er  evidence  tend- 
ing to  show  that  the  plaintiffs  bad  known  of 
the  existence  of  the  chatty  mortgages  upon 
tbe  personal  property  prior  to  the  making  of 
tlie  bill  of  sale  thereof  to  them,  and  that  they 
bad  orally  agreed  to  assume  and  pay  the  ob- 
ligations which  these  mortgages  secured. 
This  testimony  was  chiefly  given  by  the  de- 
fendant William  T.  Neff  and  was  admitted 
without  objection.  Thereupon  the  witness 
Neff  was  asked  the  question  on  direct  exam- 
ination as  to  whether  he  understood  that  he 
vaa  warranting  that  there  was  no  lncum< 
brance  upon  the  personal  property  at  the 
time  be  executed  the  bill  of  sale,  and  wheth- 
er he  knew  of  or  noticed  the  guaranty  clause 
In  the  bill  of  sale  at  the  time  he  signed  the 
■ame.  To  these  questions  the  plaintiffs  of- 
fered an  objection,  which  the  court  suitalned. 
and  the  subject  was  not  returned  to  during 
the  farther  direct  examination  of  the  witness 
W.  T.  Meff,  nor  was  it  adverted  to  during 
the  examination  of  any  other  witness  for  the 
dtftedanta.  Upon  the  croas-ezamlnatlon  of 
Sie  witness  W.  T.  Neff,  however,  counsel  for 
the  pUlntlffB  took  up  the  subject,  and  dlrect- 
big-the  attrition  of  the  witness  to  that  por- 
tion of  the  defendants'  answer  in  which  they 
tmtfA  tbat  the  guaTant7  danse  in  the  bill 
^  SKle  was  overtoiled  by  and  was  unknown 

to  then  at  the  ttme  it  was  signed,  undertook 

toqoestlon  tbe  said  witness  W.  T.  Neff  fully 
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and  seaKbin^  as  to  tiie  ttatix  of  tbat  aver- 
ment, and  as  to  his  alleged  mistake  In  aup- 
postng  that  the  bill  of  sale  contained  no  such 
wumnty.  In  re^cnse  to  tbe  questlMis  ask- 
ed on  this  cross-examination  the  witness  W. 
T.  VMt  testified  as  to  the  ezlatence  of  sodi 
mistake  aa  his  iiart,  and  as  to  the  fact  tbat 
no  sncta  guaranty  was  intended  by  any  of  tbe 
parties  to  the  transaction. 

The  Jury  returned  a  verdict  against  the 
plaintiffa  upon  their  several  causes  of  actt<m, 
and  in  favor  of  tbe  defendants  upon  their 
croflB-c(Hnplalnt  Thb  court  adopted  tbe  ver> 
diet  ct  the  Jury,  and  then  proceeded  to  make 
Its  findings  covering  the  Issues  in  tba  case; 
and  in  so  doing  found  that  the  plaintiffs 
knew  of  the  existence  of  the  chattel  mort- 
gages upon  tbe  personal  property  embraced 
in  the  blU  of  sale,  and  that  they  had  agreed 
to  assume  tbe  same,  and  tbat  tbe  warranty 
clause  In  the  bill  of  sale  was  mistakenly  ln< 
sorted,  and  tbat  tbe  defendants  were  unaware 
of  Its  presence  therein  at  the  time  of  Its  ex- 
ecution, and  hence  were  not  bound  by  it. 
The  court  also  found  in  favor  of  the  defend- 
ants upon  their  cross-comptalnt,  and  accord- 
ingly rendered  Judgment  In  their  favor  for 
the  sum  of  $495.40.  ■ 

The  chief  Insistence  of  the  plaintiffs  and 
appellants  in  tills  court  Is  that  the  trial  court 
erred  in  the  admission  of  oral  evidence  tend- 
ing to  vary  the  written  agreements  between 
the  parties  effectuating  the  exchange  of  their 
properties,  and  In  making  its  findings  and 
rendering  Its  Jud^ent  in  accordance  with 
such  oral  evidence.  This  contenUon  of  the 
appellants  Is  explicitly  directed  at  the  tes- 
tlmtmy  of  the  witness  W.  T.  Neff  as  to  the 
oral  understandings  of  the  parties  respecting 
the  existence  and  assumption  by  the  plaintiffs 
of  the  chattel  mortgages  upon  the  personal 
property  covered  by  the  defendants*  bill  of 
sale,  and  as  to  the  mistake  of  said  defendants 
in  overlooklDg  tbe  guaranty  clause  in  the  said 
bill  of  sale  at  the  time  they  signed  It,  and  it 
Is  also  explicitly  directed  at  the  findings  and 
Judgment  of  the  court  in  accordance  with 
such  -testimony. 

[1,2]  Had  this  oral  evidence  been  elicited 
by  the  defendants  and  admitted  by  the  court 
over  the  plaintiffs'  objection,  th&lr  contention 
as  to  tbe  court's  errors  In  Its  admission  and 
adoption  would  doubtless  have  been  sustained 
upon  this  appeal;  and  this  for  the  reason 
that  the  portions  of  the  defendants'  answer 
which  leler  to  Ow  subject  are  quite  insuffl* 
dent  to  raiee  an  Issue  as  to  whether  the 
dauae  In  the  bill  ct  sale  guaranteeing  the  ti- 
tle to  the  pera(Hia1  prc^ierty  was  Inserted 
therein  or  was  signed  by  the  defendants 
through  any  audi  fraud  or  mistake  In  law  or 
fact  as  would  have  ootltled  tbe  defendants 
to  offer  oral  testimony  establishing  such 
fraud  or  mistake,  and  entitling  th^  to  be  re- 
lieved of  the  effect  of  their  written  guar- 
anty. But  the  difficulty  wiOi  appellants'  con- 
tentlw  la  that  this  entire  line  of  testimony 
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was  elicited  by  themselres  upon  their  cross- 
examination  ot  the  witness  W.  T.  Neff,  and 
after  their  own  objection  to  the  same  testi- 
mony sought  to  be  elicited  from  said  NefC 
npon  his  direct  examinRtlon  had  first  been 
sustained  and  then  withdrawn.  Apparently 
the  plaintiffs  proceeded  upon  the  theory  that 
the  defendants*  answer  in  regard  to  these 
matters  did  raise  an  issue ;  and  having  pro- 
ceeded upon  this  theory,  and  having  them- 
selves elicited  practically  all  of  the  oral  evi- 
dence which  the  record  contains  upon  the  sub- 
ject, the  plaintiffs  are  In  no  position  to  urge 
for  the  first  time  In  this  eoart  that  either  the 
jury  in  its  Terdlct  or  the  court  in  its  findings 
and  Judgment  could  not  adopt  and  act  upon 
this  evidoice,  even  though  its  effect  was  to 
vary  the  terms  of  the  bill  of  sale  In  respect 
of  the  defendants'  guaran^  of  tbe  Utle  to 
the  personal  pn^er^  covered  by  it  In  Oie 
case  of  Sliroeder  t.  Manzy,  16  Gal.  App.  at 
page  447, 118  Pac.  at  page  461,  the  court  says: 

"It  has  been  repeatedly  held  in  this  state  that 
where  die  trial  court  and  the  parties  to  an  ac- 
tion proceed  to  a  trial  of  tbe  cause  upon  the 
theory  that  tbere  is  a  material  issne,  and  the 
court,  upon  evidence  addressed  to  that  issue  and 
received  vrithout  objection,  finds  in  accordance 
with  that  evidence  and  upon  the  theory  that  an 
appropriate  Issue  was  raised  by  tbe  pleadings, 
'the  parties  will  not,  nor  will  either  of  them, 
be  allowed  here  for  the  first  time  to  say  there 
was  no  such  issue.'  Horton  v.  Dominguez,  68 
CaL  642,  10  Pac.  186;  Ortega  v.  Cordero,  S8 
Cal.  221,  26  Pac.  80:  Mordock  v.  Clarke,  90  Cal. 
427,  27  Pac.  276;  Klopper  v.  Levy,  98  CaL  525. 
83  Pac  444;  Rudel  v.  Los  Angeles  Co..  118 
Cal.  281,  50  Pac  400 ;  Barbour  v.  TUck,  126 
Cal.  628,  59  Pac  122 ;  McDougald  v.  Hulet, 
132  Cal,  154,  163,  64  Pac.  278:  Krasky  v. 
Wollpert,  134  Gal.  838,  66  Pac  309;  CajioU 
V,  Brisgs.  138  Cal  462,  71  Pac  901 ;  Boberts 
T.  Sierra  R.  Co.,  14  Cal.  App.  180,  111  Pac 
519  [527]." 

This  Is  practically  tbe  only  point  In  the 
case.  The  judgment  and  order  denying  the 
motion  for  a  new  trial  ore  affirmed. 

We  concur:  LENNON,  F.  J.;  KBBBI- 
GAN.  J. 


BAILLABOISON       MYERS.    (Civ.  1541.) 
(District  Court  of  Appeal,  Second  District, 
California.    April  19,  1916.) 

1.  MUNICIPAI.    CORPOBATIONB  ^=>705— Ilf  JU- 

BiES  nou  Neolioent  Dbiving— FaoxiUATi 
Oausk. 

While  it  is  nexligence  per  se  to  drive  on 
the  left-hand  side  of  a  street  in  violation  of  a 
municipal  ordinance,  a  person  so  driving  was 
not  liable  for  injuries  to  plaintiff,  unless  such 
ne^igence  wss  the  int>ximate  cause  of  sudi  in- 
Jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  GenL  Dig.  ||  1515-1517;  Dec. 
Dig.  4=3705J 

2.  MUITICIPAX.   GOBFOBATIONB  9=»706— Inju- 
BIBB  FBOU  NEOUaCNT  DbIYINQ— PSOXIUATX 

Cause. 

Defendant  was  driving  an  automobile  west- 
erly on  the  I«^t-hand  side  of  P.  street,  in  vio- 
lanoa  of  an  ordinance.  Plaintiff,  a  boy  12  years 
old,  was  ridUig  a  bicycle  soatherly  towards  F, 


street.  As  he  reached  that  street,  he  tried  to 
stop,  but  discovM«d  that  his  brakes  would  not 
work,  and  proceeded  across  to  the  south  side 
of  such  street  to  turn  easterly,  and  as  he 
was  completing  his  turn  he  collided  with  the 
automobile.  He  had  tried  his  brakes  on  the 
same  day  and  they  thm  worked  all  ri^ht,  and 
he  did  not  discover  until  the  moment  he  reach- 
ed F.  street  that  they  would  not  work.  He  had 
been  traveling  about  eight  miles  an  honr  down 
a  grade  of  about  14  per  cent.,  and  did  not  try 
to  stop  tbe  speed  of  the  bicycle  until  just  as  he 
reached  F.  street.  Held  that,  ss  no  interven- 
ing cause  existed  from  which  it  could  be  infer- 
red that  defendant's  negligence  was  not  the 
proximate  cause  of  the  injury,  a  nonsuit  could 
not  properly  have  been  granted,  on  the  ground 
that  there  was  no  testimony  that  defendant's 
negligence  caused  the  injury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1518;  Dec  Dig. 
®=>706.] 

3.  Municipal  Cobpobations  ^=>706— Inju- 

EIE8   FROM   NEOLIGEZTT  DrIVINO— CONTaiB- 

trroRY  Neolioekcb. 

Whether  plaintiff  was  negligent  was  a 
question  for  the  jury,  in  view  of  his  age  and 
experience,  the  kind  of  care  used  by  him  In  con- 
trolling his  bicycle  and  Its  Imike,  and  in  keep- 
ing it  in  safe  oonditiwi,  as  w^  a*  the  other 
facts  mentioned. 

[Ed.  Note. — For  other  cases,  see  Slunicipal 
^^^tions.  Cent.  Dig.  {  1618;   Dec  Dig. 

4.  MuinCIPAI.    COBPOKATIOlfS   •a»706— IlTJIT- 

bies  naoM  Neoliokkt  Dbivimo— Ukavoid- 

ABLB  Accident. 

It  could  not  be  said,  as  a  matter  of  law, 
that  plaintiff's  injuries  were  caused  by  an  un- 
avoidable acddcnt. 

[Ed.  Note.— For  other  cases,  see  Munit^Ml 
CorporatioDS,  Cent  Dig.  1  1S18;  Dec  iMgi 
«»706.] 

Appeal  from  Superior  Court,  Los  Angles 
County ;  Gavin  W.  Craig,  Jui^. 

Action  by  David  Baillargeon,  a  minor,  tuf 
Marietta  Baillargeon,  his  gnardinn  ad  litem, 
against  J.  H.  W.  Myers.  Fmn  a  judgment 
for  defendant,  plaintiff  appeals.  Beveraed. 

Isidore  B.  Dockweiler,  Robert  B.  Murphey, 
and  H.  Graham  Bocklus,  all  of  Los  Angeles, 
for  appellant.  Morton,  Hollzer  &  Morton 
and  W.  W.  Butler,  all  of  Loa  Angeles,  for  re- 
spondent. 

CONRET,  P.  J.  The  plalntltt  appeals  from 
a  judgment  rendered  pursuant  to  an  order 
granting  defendant's  motion  for  a  nonsuit. 
The  plaintiff,  a  boy  12  years  old,  brought  tlila 
action  to  recover  damages  for  personal  in- 
juries received  in  a  coUisiim  which  occurred 
between  an  automobile  of  the  defendant  and 
a  bicycle  on  which  tbe  plaintiff  was  riding. 
At  the  conclusion  of  tbe  evidence  received 
on  behalf  of  the  plaintiff,  the  defendant  mov- 
ed for  a  nonsuit  on  the  following  grounds: 
(1)  That  the  plaintiff  was  guilty  of  contrU>- 
utory  negligence  in  coming  down  Clay  street, 
in  the  city  of  Loe  Angeles,  frmn  the  crest  ot 
Clay  street  to  its  intersection  with  Fourth 
street,  a  distance  of  approximately  160  yards, 
in  the  manner  and  under  the  drcnmatancce 
shown  by  the  evidence;  (2)  that  there  Is  no 
testimony  indicating  that  the  defoidant  waa 
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guilty  df  Kaj  negligence;  (S)  that,  If  the 
plaintiff  was  not  guilty  of  contrilmtory  neg- 
ligee, then  the  same  evidence  necessarily 
sbows  that  the  accident  was  onaToldable  and 
withoat  fault  of  either  party. 

On  June  26,  1911,  when  the  accident  oc- 
cnrred,  there  was  In  force  an  ordinance  of 
the  dty  of  Los  Angeles  requiring  that: 

"Erery  person  riding,  driTing,  propelling,  or 
in  cbarge  of  any  T«bicle  *  *  •  up<hi  any 
street  within  the  city  of  Los  Angeles  •  •  • 
sliaU  travel  on  the  rwit-hand  side  of  such  street 
and  as  near  the  right-hand  curb  tiivmot  as  iws- 
Blble." 

Vlolatton  of  any  of  the  provisions  of  this 
wdlnance  was  declared  to  be  a  misdemeanor. 
At  the  time  of  the  accident  in  question  the 
defendant's  automobile  was  trav^ing  wester- 
ly on  Fourth  street,  and  was  entirely  on  the 
south  dde  of  the  street,  which  was  the  left- 
band  ^de  as  the  automobile  was  moving. 
The  plaintiff  was  riding  a  bicycle  which  was 
equipped  with  a  coaster  brake  and  was  trav- 
eUng  southerly  on  Clay  street  toward  the  in- 
tersection of  Fourth.  During  the  last  160 
jards  of  hla  passage  over  Clay  street  be  was 
gMng  downhill  on  a  grade  of  approximately 
14  per  cent  From  curb  to  curb  the  width  of 
Foartfa  street  in  that  block  is  40  feet,  and  the 
vldth  of  Clay  street  Is  20  feet  When  the 
plaintiff  got  to  Fourth  street  be  tried  to  stop 
tils  bicycle,  and  discovered  that  his  coaster 
brake  would  not  work.  He  proceeded 
stralgbt  across  Fourth  street  to  the  south 
Bide  thereof  to  make  the  turn  easterly.  As 
he  was  cfflDpletlng  this  turn  on  West  Fourth 
street  he  collided  with  the  defendants  anto- 
mobUe,  which  was  moving  as  before  stated, 
and  was  thereby  thrown  from  the  tdcycle  and 
received  the  injuries  of  which  he  complains. 
Hie  plaintiff  had  tried  his  Inwkes  before  the 
acddrat  on  that  same  day,  and  they  worked 
all  light ;  untU  tbe  moment  of  his  entering 
Foorth  street,  as  above  stated,  he  did  not  dis- 
corer  that  the  brakes  would  not  work.  It 
la  not  claimed  that  the  defendant's  automobHe 
was  moving  at  an  excessive  rate  of  speed. 
The  plahitUTs  bicycle,  Just  prior  to  the  coIU- 
alon,  was  going  at  about  8  miles  per  hoar. 
The  plaintiff  did  all  that  he  could  to  stop 
his  bicycle  before  reaching  Fourth  street  At 
Uk  time  of  the  collision  he  was  on  the  south 
side  of  Fourth  street,  which  for  blm  was  the 
right  side  of  the  street,  and  where  he  was 
entiQed  to  be.  If  tbe  defendants  automobile 
It  that  time  had  not  been  on  tbat  side  of  the 
ttnet,  whidi  for  it  was  the  wrong  side,  this 
accident  could  not  have  occurred. 

[1,2]  Bespondenf  8  counsel,  while  conceding 
tbat  respondent  was  guilty  of  negligence  per 
se  In  operating  his  automobile  on  the  vtoag 
aide  of  the  street  in  violation  of  a  municipal 
ordinance,  insist  that  this  is  not  sufficient  to 
nuke  out  a  case  of  liability  against  respond- 
«>t  They  say,  and  In  this  we  agree,  that  the 
law  teqidres  It  to  he  shown  that  the  partlcu- 
lu  negligence  in  question  was  tbe  proximate 
canae  of  the  plaintiff's  Injury.  There  must 
be  a  MQsal  connecOoa  between  the  unlawful 


act  and  ttie  Injury.  This  rule  Is  stated  In 
Gary  v.  Los  Angeles  Ry.  Co.,  157  Cal.  599, 
604, 106  Pac.  682,  684,  27  L.  R.  A.  (N.  S.)  764, 
21  Ann.  Gas.  1829,  where  the  court  further 
says: 

"For  example,  it  Is  negligence  If  tbe  whlatle 
of  a  locomotive  engine  is  not  sounded  and  its 
bell  rung  at  crosaings,  but,  if  the  timin  were 
derailed  by  a  misplaced  switch,  an  Injured  pas- 
senger could  not  base  his  recovery  upon  the 
showing  that  Bomewhere  along  tbe  journey  the 
whistle  had  not  been  blown  or  the  bell  sound* 
ed  when  these  things  should  have  been  done." 

In  the  case  at  bar  the  negligent  act  of  the 
defendant  was  not  one  which  preceded  and 
was  completed  prl(»r  to  the  time  of  tlie  acci- 
dent, but  was  continuing  at  the  very  moment 
of  the  collision.  No  intervening  cause  ex- 
isted from  which  it  could  be  Inferred  that 
defendant's  negligence  was  not  the  proximate 
cause  of  the  injury.  It  follows  that  a  non- 
salt  could  not  pri^rly  have  been  granted 
upon  the  ground  that  there  is  no  testimony 
indicating  tliat  the  defendaot's  negligence 
caused  the  injury  to  the  plalntUf.  The  claim 
that  the  accident  and  Injury  were  not  caused 
proximately  by  defendant's  negligeuce  should 
not  be  confused  with  the  defense  of  contribu- 
tory nei^gence.  That  is  another  subject 
which  we  will  now  consider. 

[3, 4]  Bespondentfs  contention  that  the 
plaintiff  was  goilty  of  contributory  n^lf- 
geuce  is  lused  upon  facts  shown  with  regard 
to  tbe  manner  in  which  plaintiff  rode  bis 
bicycle  down  Clay  street  to  the  intersection 
of  Fourth  street  The  facts  spedally  relied 
npoot  as  stated  In  the  motion  when  made  In 
the  soparior  court,  were  that  the  plaintiff 
rode  down  Clay  street  without  a  Ivake  or 
any  means  upon  his  wheel  to  stop  or  slow  the 
speed  of  the  bicycle ;  that  he  did  not  try  tx) 
stop  the  ^»ed  of  the  Ucyde  at  all;  that 
some  <me  called  to  him  as  he  approached 
Fourth  street,  and  he  was  then  golag  so  fast 
that  he  could  not  stop  tbe  bicycle,  and  then 
discovered  for  the  first  time  that  the  coastw 
brake  would  not  work ;  and  that  U  tbe  plain- 
tiff had  used  (Hxllnary  means  to  prevent  the 
accident  the  accident  would  have  been  pre- 
vented.  Ooncedinys  that  the  facts  in  evidence 
had  some  tendency  to  show  negligence  <m  tho 
part  of  tbe  plointlfl;  we  cannot  say  that,  as 
a  matter  of  law,  such  negligence  was  con- 
dn^Tely  proved.  At  most  it  was  sufficient 
to  present  a  question  for  the  Jury  to  deter- 
mine. The  age  and  experience  of  this  boy ; 
the  klx^  of  care  used  by  him  In  controlling 
his  bicycle  and  the  attached  coaster  brakes 
and  in  keeping  the  same  in  safe  cwdition ; 
the  fact  that  he  bad  tested  tbe  brake  earlier 
in  tbe  day  and  found  it  in  good  conditlm; 
and  the  tact  that  after  discovering  the  use- 
lessness  of  the  brake  he  k^t  the  bicycle  on 
his  own  side  of  the  road,  and  was  using  all 
means  In  his  power  to  get  out  ot  the  diffi- 
culty without  Infringing  upon  the  right  of 
way  of  the  defendants— these  and  all  other  de- 
tails of  &ct  connected  with  the  conduct  of 
the  plalntlfl  at  and  Immediately  preceding 
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tliie  accident  were  drcnmstances  from  which 
the  jury  might  or  might  oot  conclude  that  the 
plaintiff  was  guilty  of  negligence,  and  might 
or  might  not  conclude  that  such  negligence 
contributed  proximately  to  the  collision  and 
injury  which  occurred.  We  are  further  satla- 
fled  that  It  cannot  be  said,  as  a  matter  ot 
law,  that  the  plalntlfTs  injuries  were  caused 
by  unavoidable  accident 
The  Jadcment  Is  reTened. 

7e  concur:  JAMES,  J. ;  SHAW,  X. 


BOBEBTS  T.  STAm    (No.  856.) 
(Supreme  Court  of  AziEona.    June  12,  1916.) 
1.  Cbihinai.  IiAW  «s»1166— Appeal— Habm- 
LEss  Ebbob— Mistake  ik  Copt  of  Indict- 

HENT. 

Pen.  Code  1913,  8  1003,  provides  that  a  cer- 
tified copy  of  the  pleadinga  and  proceedings 
must  be  transmitted  to  the  court  to  which  the 
action  is  removed.  Section  939  provides  that 
the  predae  time  at  which  an  offense  was  com- 
mitted need  not  be  alleged,  but  that  it  may 
be  allied  to  have  been  committed  at  any  time 
before  the  finding  or  filing  the  indictment,  un- 
less time  is  a  material  Ingredient  of  the  offense. 
Section  177  provides  that  to  make  a  killing  ei- 
ther murder  or  manslaughter  the  party  must  die 
within  a  year  and  a  day  after  the  stroke  re- 
ceived, or  the  cause  of  death  administered,  and 
that  the  whole  of  the  day  on  which  the  act 
was  done  shall  be  reckoned  the  first.  An  in- 
dictment alleged  that  a  homicide  was  commit- 
ted on  February  21,  1909,  and  the  evidence 
showed  that  deceased  received  the  fatal  stroke 
on  or  about  that  date  and  died  immediately.  In 
the  copy  of  the  indictment  transmitted  on  change 
of  venue,  the  date  was  stated  as  February  21, 
1998.  Accused  took  no  steps  to  have  the  copy 
corrected,  and  it  did  not  appear  whether  toe 
discrepancy  was  discovered  before  or  during  the 
trial.  Beld,  that  accused's  rights  were  in  no 
manner  prejudiced  by  the  discrepancy. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  8100-3102,  3107-8118;  Dec 
Dig.  «=9ll66.f 

2l  Homicidk  «s»6— iNDiomnT— Date  of  Fa- 
tal Stbokb  and  Date  of  Death. 

While  under  Pen.  Code  1913,  S  177,  to  con- 
stitute murder  or  manslaughter,  the  party  must 
die  within  a  year  and  a  day  after  receiving  the 
fatal  stroke,  it  is  not  necessary  that  he  should 
die  within  a  year  and  a  day  after  the  date  of 
such  fatal  stroke,  as  alleged  in  the  indictment. 

[Ed.  Notew— For  other  cases,  see  Homicide, 
Cent  Dig.  |  11;  Dee.  Dig.  «s>0.] 

8.  CBtifiNAi,  Law  «=>768,  764— Instbuctions 

— ComiENTS  ON  KVIDBNCE. 

An  instruction  that  circumstantial  evidence 
was  competent,  and  that  if  it  excluded  every 
reasonable  hypothesis  other  than  that  of  guilt 
it  was  entitled  to  the  same  weight  as  direct  tes- 
timony, was  not  an  improper  comment  on  the 
weight  of  «vidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig,  §§  1731-1748,  1752,  1708,  1770; 
Dec.  Dig.  «=>763,  764.] 

4.  CBrMiNAr,  Law  «=>789  — Instkdctions  — 
"Reasonable  Doubt." 

An  instruction  that  "reasonable  doubt" 
meant  that  if,  after  the  iurors  had  reviewed  all 
the  evidence,  their  reason  told  them  that  the 
evidence  did  not  satisfy  their  mind  that  accused 
was  guilty,  be  was  entitled  to  an  acquittal,  bnt 
that  if,  on  the  other  hand,  their  mind  was  so 
satisfied  as  to  his  guilt,  he  should  b«  convicted, 


was  not  erroneous,  though  it  Is  better  to  follow 
the  well-established  definltloa  of  reasonable 

doubt 

[Ed.  Note.— For  other  cases,  sec  Criminal 
Law,  Cent.  Dig.  ||  1846-1849,  1861.  1880, 
1904-1922,  1960,  1967;  Dec.  Dig.  «=»78». 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Beasooable  Doubt] 

Appeal  from  Superior  Oonrt;  GUa  County; 
a.  W.  Shut^  Jndse. 

DsTld  P.  Boberts  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

Baker  &  Baker,  of  Phcenlr,  for  appellant 
Wiley  E.  Jones.  Atty.  Gen.,  and  Leslie  a 
Hardy,  Aset  Atty.  Gea,  for  the  State. 

BOSS,  O.  J.  In  1909,  the  grand  Jury  of 
Graham  county  returned  an  indictment 
charging  appellant  with  the  crime  of  murder 
committed  on  the  2l8t  day  of  February,  1909, 
in  that  county,  by  killing  one  Con  SaUivan, 
On  a  motion  for  a  <diange  of  venue,  the  case 
was  transferred  to  Gila  county,  where,  upon 
a  trial,  the  appellant  was  convicted  and  sen- 
tenced to  life  Imprisonment  The  appellant 
appeals  from  the  judgment  of  conviction.  He 
assigns  for  consideration  of  this  court  three 
errors:  (1)  That  he  was  not  tried  and  con- 
victed up<Hi  a  full,  true,  and  correct  copy 
of  the  Indictment  (2)  That  the  court  erred 
in  its  instructions  by  (a)  commenting  on  the 
weight  of  the  evidence  and  (b)  by  giving  an 
erroneous  definition  of  reasonable  doubt  (3) 
That  the  verdict  and  Judgment  are  not  sus- 
tained by  any  1^1  and  competent  evidence. 
We  will  consider  the  pc^ts  raised  In  the  or- 
der glv&i. 

[1,2]  SecUon  1002,  Penal  Code  of  1913,  pro- 
vides that  when  a  change  of  venue  is  ordered 
the  clerk  must  transmit  to  the  court  to  which 
the  action  is  removed  a  certified  copy  of  the 
order  of  removal,  record,  pleadings,  and  pro- 
ceedings in  the  action.  The  copy  of  the  In- 
dictment sent  to  the  Gila  county  superior 
court  was  not  an  exact  copy  of  the  indict- 
ment found  and  returned  by  the  grand  jury. 
In  that  the  date  of  the  commission  of  the 
crime  was  set  out  in  the  copy  as  "February 
21,  1908,"  Instead  of  "February  21,  1909.'* 
as  alleged  In  the  original  Indictment  The 
appellant  took  no  step  to  have  the  copy  cor- 
rected in  the  trial  court  The  record  la  si- 
lent as  to  whether  the  discrepancy  in  dates 
was  discovered  by  any  one  before  or  during 
the  trial.  It  la  first  brought  to  attention  in 
this  court  on  appeal.  The  appellant  was  en- 
titled to  be  tried  upon  a  correct  copy  of  the 
indictment  and  might  have  delayed  his  trial 
until  one  was  furnished.  However,  the  law 
does  not  require  the  indictment  to  allege  the 
exact  date,  nor  is  it  essential  that  the  date 
be  proved  as  alleged,  except  where  time  is  an 
ingredient  of  the  offense  cliarged.  Section 
939,  Penal  Code  of  1913. 

The  appellant's  contention,  that  Sullivan 
having  died  more  than  a  year  and  a  day 
after  the  date  of  the  fatal  wound  as  alleged 
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In  the  copy  of  tlie  Indictment  ^titles  him  to 
an  acquittal.  Is  not  borne  out  by  the  law. 
His  contention  wonld  be  correct  If  in  fact 
Sullivan  did  not  die  within  a  year  and  a  day 
ifter  tbe  stroke  was  received.  Section  177. 
Penal  C<)de.  Bat  the  evidence  in  the  case 
eoBcInstrely  shows  that  SulllTan  died  Imme- 
dlatdy  after  he  received  the  stroke,  which 
was  on  or  about  February  21,  1909.  The  of- 
fense "may  be  alleged  to  hare  been  commit- 
ted at  any  time  before  the  finding  or  filing" 
of  the  Indictmoit  or  information  in  all  of- 
teoaes  in  whliA  time  la  not  an  essential  In- 
gredient Section  939,  supra.  We  cannot 
conceive  bow  the  rights  of  appellant  were  in 
any  manner  prejudiced  by  the  discrepant 
date. 

[S]  The  eTldence  was  entirely  circumstan- 
tial, and  the  court  gave  a  rather  comprehen- 
dve,  and  what  seems  to  us  a  correct  Instruc- 
tion Qpon  that  kind  of  evidence,  unless  be 
committed  error,  as  appellant  contends  be 
did,  to  tbis  excerpt  from  such  instruction: 

"And  you  are  iustructed  that  circumstantial 
CTidence  U  legal  and  competent  in  criminal  cas- 
M,  and,  if  it  is  of  aneb  a  character  as  to  ex- 
clude every  reasonable  bypotbesis  other  than 
fiut  of  the  gnilt  of  the  defendant,  <f  u  entitled 
to  tie  lame  loeiaht  a*  dinet  tMUnuHiy." 

The  appellant  complains  of  tlie  Italicized 
inrt  of  this  InatructifHi  as  being  "an  argu- 
ment of  the  relative  value  of  circumstantial 
cTldeuce  as  compared  with  direct  or  positive 
erldence,  and  goes  also  to  the  weight  of  tbe 
eridenoe."  The  quoted  sentence  contains 
thiee  pn^altloiis.  It  told  the  Jury:  (1)  That 
dieomstantial  evidence  was  legal  and  com- 
petent; 02)  that  its  character  must  exclude 
erery  reasonable  hypothesis  other  than  that 
of  the  guilt  of  the  defendant;  and  that 
Mag  true,  it  la  entitled  to  the  same  weight 
u  dtteet  testimony.  In  effect,  the  Jury  w«% 
tM  tbat,  it  the  drenmstantlal  evidence  was 
u  ntistirtnK  and  conrlneing  to  them  of  de- 
faidant^B  guilt  as  direct  testimony^  It  should 
be  glvra  the  same  consideration ;  tbat  they 
Amdd  be  as  ready  and  wllUng  to  act  npon 
flKlr  convictions  In  the  one  case  as  In  the 
other.  If  the  word  "con^deration"  had 
been  used  Instead  of  the  word  "weight,"  the 
netning  intezided  to  be  conveyed  might  have 
beott  more  aptly  expressed;  but  the  dlfTer- 
ence  hi  meanlngi  If  any,  Is  so  slight,  tbat  the 
Jny  must  liave  understood  that  If  they  were 
HttaSed  of  defSmdanf  B  guilt  beyond  any  rea- 
Bonable  doubt,  even  though  npon  drcumstan- 
tbd  evidence,  they  should  not  for  that  reason 
dlaerlmlwate  for  or  against  that  diaracter  of 
erfdeiHe^  but  sbonld  act  with  eqnal  ^mpt- 
Den  ss  If  the  testimony  was  direct  l^e 
Joiy  are  the  Judges  as  to  the  comparatlTe 
false  and  wei^t  ct  ctrcnmstantlal  evidence, 
u  of  dtasct  erldoice;  but  th^  may  not  ig- 
Utte  tbe  rate  of  law  that  requires  that  they 
convict  a  defendant  whep  convinced  beyond 
uj  reuonaUe  doubt  of  hia  guilt,  in  one 
any  more  than  hi  the  other,  and  that 

h  what  file  court  In  ^Eeet  told  than  in  the 

itttncUons  amipUdned  of. 


[4]  The  instruction  on  rsawmable  doubt  of 
which  complaint  is  made  Is  as  follows: 

"Xou  are  further  iuatnicted,  gentlemen  of  the 
Jury,  that  it  ia  incumbent  upon  the  atate  in  this 
case  to  satisfy  your  mind  beyond  a  reasonable 
doubt  of  the  truth  of  every  material  allegation 
contained  in  the  indictment  wtiich  has  been  read 
to  you.  As  to  what  Is  a  reasonable  doubt  is  a 
hard  thing  to  clearly  define,  but  by  the  aid  of 
deciaiona  touching  npon  what  is  a  reasonable 
doubt  we  are  able  to  come  to  what  will  be  of  aid 
to  you  in  determining  tbat  for  yourselves.  That 
is,  a  defendant  in  a  criminal  action  is  presnmed 
at  the  outset  to  be  innocent  of  the  crime  with 
which  he  stands  charged,  until  the  contrary  be 

S roved;  and,  in  case  you  have  a  reasonable 
oubt  whether  his  guilt  is  satisfactorily  shown 
from  all  the  evidence,  he  ia  entitled  to  be  ac- 
quitted. Therefore,  In  order  that  you  may  con- 
vict this  defendant  of  the  crime  with  which 
be  ia  charged,  the  burden  is  upon  the  atate  to 
satisfy  you  beyond  a  reasonable  doubt  of  the 
truth  of  every  material  allegation  in  the  indict- 
ment aad  reasonable  doubt  means  but  this:  If, 
after  yon  have  reviewed  all  the  evidence  under 
the  law  as  given  you  by  the  court,  your  reason 
tella  you  that  tbe  evidence  doea  not  satisfy  your 
mind  that  the  defendant  is  guilty,  he  is  enti- 
tled to  an  acquittal.  If,  on  the  other  hand, 
your  mind  ia  ao  satisfied,  as  to  his  guilt,  he 
should  be  convicted." 

The  learned  counsel  tor  appellant  say  o£ 
this  Instruction: 

"It  appean  to  be  an  artful  effort  to  'gild' 
refined  gold  and  to  'paint*  the  lily;  to  compute 
that  which  ia  not  number,  and  to  measure  that 
which  la  not  space." 

We  gather  from  this  language  that  coun- 
sel wish  to  say  tbat  the  words  "reasonable 
doubt"  are  not  capable  of  definition,  or 
rather  tbat  they  define  themselves,  and  that 
any  effort  to  explain  them  la  idle  and  iU- 
advised ;  that  they  are  words  of  common  use 
and  as  easily  understood  by  Jurors  as  by 
Judges.  Acquiescing  in  this  view,  we  find 
many  text-writers  and  court  dedsions.  Wig- 
more  on  Evidence,  $  2497;  Cbamberlayne^ 
Modem  Law  Evidence,  S  996b;  Thompson  on 
Trials.  I  2469. 

The  last  author  says  that: 

"All  definitions  are  little  more  than  meta- 
physical paraphrases  of  an  expression  invented 
by  the  common-law  judges  for  the  very  reason 
that  it  was  capable  of  bang  understood  and  ap- 
plied by  men  in  tbe  Jury  box." 

W^more  says: 

"The  eSort  to  perpetuate  and  develop  these 

unserviceable  definitions  is  a  useless  one,  and 
serves  to-day  chietly  to  aid  the  purposes  of  the 
tactician.    It  should  be  wholly  abandoned." 

Chamberlayne  says: 

"Usually  such  attempta  at  explanation  tend 
rather  to  confuae  and  bewilder  than  to  clarify." 

Notwithstanding  what  Is  said  by  these 
text-writers,  which  finds  support  in  tbe  deci- 
sions, still  the  courts  continue  to  grind  out 
definitions  of  the  expression.  The  best 
known  definition  of  the  words  Is  the  one 
given  by  CJhIef  Justice  Shaw  In  the  Webster 
Case,  5  Cush.  (Mass.)  295,  320,  52  Am.  Dec. 
711.  In  People  v.  Paulsell,  115  Gal.  6,  46 
Pac.  7S4,  the  court  quoted  from  another  Cal- 
ifornia case  as  follows: 

"For  instance,  tbe  definition — or,  rather,  de- 
scription—of  'reasonable  doubt*  ^ven  by  Chief 
Justice  Shaw  In  the  Webster  Cafe  hai  been 
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adopted  hy  this  court,  and  by  nearly  all  Amer- 
ican courts,  as  a  statemeDt  of  that  mental  condi- 
tion sufficiently  accurate." 

We  feel  that  safety  and  onlformlty  will  he 
best  sobserred  in  foUowlns  the  well-eatab- 
Ibhed  and  approved,  definition  In  the  Wdnter 
Case. 

We  do  not  think  what  we  hare  said  con- 
demns tlie  instruction  j^ven  In  this  case,  as 
being  a  misstatement  of  the  law.  If  It 
amounts  to  a  criticisin  of  the  definition  of 
"reasonable  doubt"  as  glvot,  It  is  directed 
more  at  the  "experimental  departure  from 
the  well-establlsbed  language  sanctioned  bj 
all  the  courts  upon  the  subject  of  reasonable 
doubt,"  and  nothing  more. 

In  view  of  the  appellant's  last  asslgnmmt 
of  error,  we  hare  carefully  examined  and 
BCTutinlzed  the  evidence,  and  have  come  to 
tiie  contusion  that  the  finger  of  guilt  unerr- 
ingly points  to  the  appellant  as  one  of  three 
persons  who  killed  Con  Sullivan.  We  think 
the  Jury  bad  ample  evidence  upon  which  to 
base  their  verdict  of  guilt,  and  can  hardly 
conceive  how  a  difEerent  verdict  could  have 
been  rendered.  It  would  serve  no  us^ul 
purpose  to  discuss  the  evidence,  and  we  will 
not  therefore  extend  tUs  opinion  by  doing  so. 

The  Judgment  is  affirmed. 

FBANELIN  and  CUNNINGHAM,  JJ.,  con- 
cur. 


FAULKNER  et  al.  v.  BOARD  OF  SUPERS 

OF  GILA  COUNTY.    (No.  1444.) 
(Supreme  Court  of  Arizona.    June  12,  191S.) 

1.  MUNICIFAI.    COBPOBATIONS  ®S>12 — InCOB- 

POBATioN  OF  Town— Statutes— Notice. 
Under  Civ.  Code  1913.  par.  1822,  provid- 
inc  that  wlienever  two-thirds  of  the  taxable  in- 
habitants of  an;  town  containing  a  population 
of  500  or  more  sball  present  their  petition  to 
the  board  of  county  BUpervisora,  and  the  su- 
pervisors shall  be  satislied  that  two-thirds  of 
the  taxable  inhabitants  have  signed  such  peti- 
tion, they  may,  by  an  order  of  record,  incorpo- 
rate sucQ  town,  the  board  of  supervisors,  on 
consideration  of  a  petition  for  the  incorporation 
of  a  town,  fair  and  legal  upon  its  &ice,  is  not 
required  to  give  any  notice  of  the  petition  or 
any  hearing  thereon. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent,  D^.  H  22-82;  Dec.  Dig. 
«=>12.] 

2.  Cebtiobabi  «»4— Judicxai,  Pboceedinqs 
— BoABD  OF  S  upebv  ISO Bs— Statutes. 

Civ.  Code  1913,  par.  1822,  provides  that 
whenever  two-thirds  of  the  taxable  inhabitants 
of  any  town  containing  a  population  of  500  or 
more,  sball  present  their  petition  to  the  board 
of  county  supervisors,  and  the  supervisora  shall 
be  satisfied  that  two-thirds  of  the  taxable  in- 
habitants have  signed  such  petition,  they  may, 
by  an  order  of  record,  incorporate  such  town. 
Paragraph  1^  pTovides  that  the  writ  of  certio- 
rari Ediall  be  granted  where  an  inferior  tribunal 
or  board  exercising  judicial  functions  has  ex- 
ceeded its  jurisdiction,  and  there  is  no  appeal 
nor  any  plain,  speedy,  or  adequate  remedy. 
Hetd,  that  the  writ  could  not  be  used  to  review 
the  action  of  a  board  of  superrisors  In  incor- 
porating a  town,  since  such  action  was  not  ju- 
dicial, but  was  an  exercise  of  legislative  or  min- 
isterial functions;  and  that  Civ.  Code,  tit.  6,  c. 


8,  providing  that  the  Attorney  General  or  coun- 
ty attorney  might  institute  quo  warranto  twiinit 
a  corporation  usurping  any  franchise,  and  that 
on  their  refusal  to  do  so,  any  person,  upon 
leave  of  the  court  mi^ht  bring  the  action,  pro- 
vided a  complete  and  ample  remedy  for  any 
usurpation  of  the  municipal  franchise. 

[Ed.  Note.— For  other  cases,  see  OtxtionxU 
Cent  Dig.  I  4;  Dee.  Dig.  •3>4.] 

8.  Municipal  Cobpob&tiohs  «s»12— Ixoob- 

PORATioN — Contest. 

A  suit  by  residents  and  taxpayers  of  a 
town  to  teat  toe  validity  of  its  incorporation  on 
petititw  to  the  board  of  superriflon.  should  take 
such  form  as  to  allow  tlu  town  to  appear  in 
court  and  defend. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  22-32;  Dec  Dig. 
«=>12.] 

Appeal  from  Superior  Court,  011a  Connty ; 
G.  W.  Sbute,  Judge. 

Petition  by  John  W.  Faulkner  and  otliers 
against  the  Board  of  Supervisors  of  Gila 
County,  Ariz.  Judgment  for  defendant,  and 
petitioners  appeal.  Aflirmed,  with  direction 
that  application  for  writ  of  certiorari  be  dis- 
missed. 

Rawlins  &  Littie,  of  Glbbe,  and  J.  M. 
of  Mesa,  for  appellants.   Norman  J.  John- 
son, Co.  Atty.,  o£  Globe,  for  aivellee. 

ROSS,  C.  J.  June  1,  1914,  there  was  filed 
with  the  board  of  supervisors  of  Gila  county 
a  petition  asking  that  the  town  of  Winkel- 
man  be  Incorporated.  The  petition  recited 
that  the  town  contained  a  population  of  600 
or  more  Inhabitants,  described  its  boundaries 
by  metes  and  bounds,  asked,  to  be  Incorpo- 
rated under  the  name  "town  of  Wlnkelman," 
and  represented  that  the  signera  thereof  con- 
stituted more  than  two-thirds  of  the  taxable 
Inhabitants  of  the  town  aa  proposed  to  be 
Incorporated.  June  6,  1914,  the  board  of 
supervisors  considered  the  petition  and  caus- 
ed to  be  spread  upon  its  minutes  a  reaola- 
tion  that  recited,  among  other  things,  aa  fol- 
lows: 

"Whereas,  after  due  Inquiry  the  board  ascer- 
tained that  there  were  ninety-four  (91)  names  of 
taxable  inhabitants  upon  the  petition  hereinbe- 
fore mentioned;  and  whereas,  this  board  being 
satisfied  that  the  town  of  Winkelman  and  the 
portion  thereof  described  in  the  matters  (metea) 
and  bounds  hereinafter  mentioned  contains  a 
population  of  more  than  five  hundred  (500)  in- 
habitants; and  whereas,  this  board  is  satisfied 
that  more  than  two-thirds  of  the  taxable  in- 
habitants of  the  town  of  Winkelman  have  sign- 
ed the  petition  heretofore  mentioned  : 

"Now,  therefore,  upon  motion  duly  made,  sec- 
ond^ and  carried  it  is  ordered  and  declared 
that  the  town  of  Wlnkelman  is  hereby  incorpo- 
rated with  the  following  described  metes  and 
bounds,  to  wit:  [Here  follows  the  description.] 
And  from  the  date  hereof  the  inhabitants  within 
the  metes  and  bounds  hereinbefore  mentioned 
shall  be  and  they  an  hereby  declared  to  be  a 
body  politic  and  corporate  by  the  name  of  town 
of  Wlnkelman.'   •  • 

In  the  same  resolution  the  board  appointed 
the  members  of  the  first  common  council. 

About  September  1,  1914,  the  petitioners 
herein,  of  whJU:b,  there  are  three,  filed  th^ 
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mIOsMbm  wtm  fhfl  wapeadot  court  of  OUa 
coontj  allegliigr  that  tbe^  were  realdenta  «f 
and  taxpayers  in  >ald  town  of  Wlnfeelman; 
Out  the  board  of  Baperrisors  acted  wltiiout 
jarisdlctkm  In  maUng  the  oi^r  ot  Inoor- 
paratlon  In  that  they  failed  to  take  or  hear 
any  evidence  whataoerer  to  establish  or  tend- 
ing to  establish  that  the  town  of  Wlnk^an 
contained  600  or  more  Inhabitants;  or  that 
two-thlzda  of  the  taxable  Inhabitants  zeatdli^ 
within  the  proposed  town  signed  said  peti- 
tion; or  that  the  dgnatnres  to  petition  were 
gemdn^  and  inayed  a  writ  of  certiorari  be 
lasoed  to  the  board  ot  si^wrrisora,  ccnnniand- 
Ing  them  to  make  return  of  their  proceed- 
ings In  the  matter  of  the  Incorporation  of 
Wlnkelman  together  with  the  evidence  taken 
and  heard  by  tliem  In  Boeb.  looceedlnga.  The 
writ  was  Issued  September  6,  1914,  Ktnma- 
September  28.  1914. 

Before  the  return  was  filed  by  the  board, 
a  motion  was  made  to  quash  the  writ  of 
certiorari  on  account  of  defect  of  parties 
plaintiff,  and  Inappropriate  remedy.  We  do 
not  glTe  the  substance  of  the  return  as  we 
do  not  think  It  Important  to  the  decision. 
The  motion  to  Quasb  was  granted  and  judg- 
mmt  entered  for  appellee  from  which  this 
appeal  ia  taken. 

[1]  The  power  to  grant  licenses  to  com- 
munities amounting  to  towns  and  cities  of 
500  popalatlon  or  more,  to  exercise  the  func- 
ttona  of  municipal  corporations  Is  conferred 
on  the  boards  of  supervisors  by  paragraph 
1822,  Civil  (3ode  1913.  The  boards  of  super- 
visors are  constituted  by  this  statute  the 
agents  of  the  state  with  authority,  upon  be- 
ing satisfied  that  the  conditions  therein  pre* 
scribed  exist,  to  issue  the  state's  license  to 
petitioning  communities  endowli^  them  with 
certain  of  the  powers  and  prerogatives  of  the 
aorerdgn.  It  Is  not  provided  by  this  statute 
vbat  steps  the  board  shall  take  in  determin- 
ing the  Qtialiflcatlons  of  the  city  or  town  to 
entitle  It  to  incorporation.  The  condition  is 
that  the  board  "shaU  be  satisfied,"  that  the 
proposed  corporation  contains  a  population 
(it  QOO  or  more,  and  that  two-thirds  of  the 
taxable  inhabitants  therein  have  joined  in 
(be  petltlost  praying  for  the  incorporation, 
vbereopm  It  becmnea  the  duty  of  the  boards 
by  an  order  to  be  entered  of  record  to  declare 
Bodi  dty  or  town  Incorporated. 

It  appears  from  the  an>Ucatl(m  or  petition 
aiipeUants  tor  the  writ  of  certltHrail  ttiat 
on  June  6^  1014,  the  board  of  snperrlsora 
uting  upon  a  petition  praying  for  tb«  incw^ 
poiatfon  ot  the  town  of  Wlnkfilman,  fair 
KDd  legal  upon  Its  tase,  made  and  entered 
w  order  declaring  the  town  incorporated, 
and  appointed,  for  It;  a  C(Hmn(Hi  council,  Test- 
ed with  the  exercise  of  its  corporate  powers. 
See  section  1826.  ClrU  Code  1913.  There  U 
iiothlng  In  the  statute  providing  for  notice 
n  hearing  upon  the  petition  to  incorporate. 
In  Territory  v.  Town  of  Jerome,  1  Ariz.  820, 

M  Pac  417,  a  proceeding  la  the  natnre  ot 


ijuo  warranto,  It  was  beM  that  ttie  faSlnre 
to  provide  for  notice  did  not  tuTalidate  the 
law.  The  court  In  that  case  said: 

"The  Ijegislatare  of  the  territory  of  Arizona, 
the  same  as  any  other  Legialature  when  not  oth- 
erwise restricted,  has  the  right  to  create,  en- 
iRTge,  and  restrict  municipal  franchises,  and 
eBpeclally  those  municipal  franchises  which  look 
to  the  government  of  a  portion  of  the  people.  It 
has  a  r^ht  to  enlarge  or  cortail  the  territorial 
boundaries  of  a  municipal  corporation.  It  has 
a  right  to  do  that  quickly,  inatantaneously, 
without  notice  to  anybody.  *  ♦  •  It  was  not 
neceaeary  for  the  Legislature,  in  passing  a  gen- 
eral act,  wliicb  may  be  complied  with,  and  must 
be  complied  with  by  every  community  seeking 
to  be  incorporated  as  a  cl^  or  town,  to  provide 
for  the  pablication  of  notice  or  iasaing  of  aom- 
mons  to  any  one,  or  the  giving  of  any  notoriety 
to  what  two-thirds  of  its  taxable  mbabitants 
demand." 

If  no  notice  of  the  application  for  Incor- 
poration Is  necessary  under  the  law,  it  would 
follow  that  no  hearing  was  required,  the  only 
duty  of  the  board  being  to  satisfy  themselves 
from  an  examination  and  inspection  of  the 
papers  presented  that  the  community  asking 
for  incorporation  contained  500  or  more  In- 
habitants, and  that  two-thirds  of  the  taxable 
Inhabitants  thereof  had  Joined  In  the  peti- 
tion praying  for  incorporation. 

[2]  It  Is  provided  in  paragraph  1495,  Civil 
Code  1913,  that  the  writ  of  certiorari  "shall 
be  granted  In  all  cases  when  an  Inferior 
tribunal,  board  or  officer,  exercising  judicial 
functions,  has  exceeded  the  Jurisdiction  of 
such  tribunal,  board  or  officer,  and  there  is 
DO  appeal,  nor,  in  the  Judgment  of  the  court, 
any  plain,  speedy  and  adequate  remedy." 
This  writ  cannot  be  used  to  review  the  ac- 
tions of  inferior  tribunals,  boards,  or  officers, 
in  the  exercise  of  leglaXatlve,  executive  or 
ministerial  functions.  It  Is  confined  to  a  re- 
view of  Judicial  action,  and  then  only  to  de- 
termine whether  the  inferior  tribunal,  board, 
or  officer  has  exceeded  Its  JurlsdlcUoQ,  ot 
acted  without  Jnrlsdlctton.  As  was  said  in 
KcKensle  t.  Board  of  BdncaUtm,  1  CaL  App^ 
406,  82  Pac.  393: 

"It  ia  not  a  writ  ot  error.  Its  purpose  is  not 
to  consider  errors  or  Irregularities  committed 
in  the  exerdae  of  an  admitted  jurisdiction,  nor 
to  correct  mistakes  of  law  In  conducting  a  pro- 
ceeding of  which  the  interior  tribanal.  board. 
Or  officer  had  jurisdiction.  Nor  can  it  be  used 
For  the  purpose  of  detenalning  whether  or  not 
the  evidence  was  sufficient  to  support  the  par- 
ticular order,  resolution  or  matter  complained 
oL  provided  the  law  and  the  machinery  employ- 
ed were  such  as  to  give  the  inferior  tribunal 
jurisdiction." 

It  seems  qnlte  clear  that  In  lusslng  the 
order  here  attacked,  the  board  of  supervisors 
were  not  exercising  any  Judldal  power.  The 
petition  presented  to  the  board  was  sufficient 
In  law.  That  it  conformed  to  the  statute  In 
substance  and  tosm  Is  not  questioned.  Its 
presentation  to  the  board  conferred  Jurisdic- 
tion on  that  boc^  to  act  They  could  act 
upon  an  ex  parte  petition.  They  count  the 
populatlOD  wiain  l^e  proposed  Incorporation 
and  determine  If  there  arc  500  or  more.  This 
is  a  iderlQal,  mlulsteTlal  act  They  then  as- 
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certain  the  number  of  taxable  Inhabitants 
In  the  proposed  incorporation,  and  by  the  ap- 
plication of  arithmetical  principles  find  ont 
if  two-thirds  of  the  taxable  inhabitants  have 
signed  the  petition  for  Incorporation — anoth- 
er ministerial  act.  It  Is  doubtful  if  they  may 
change  the  boundaries  and  give  the  incorpo- 
ration other  boundaries  than  those  set  forth 
in  the  petition.  But  If  that  may  be  done,  it 
is  legislative  action  and  not  judicial.  Bor- 
chard  v.  Board  of  Supervisors,  144  Cal.  10, 
77  Pac.  708,  710. 

The  board's  only  Judicial  act,  if  it  may  be 
said  so  to  be,  was  the  passing  upon  the  suffi- 
ciency of  the  petition  to  invoke  their  juris- 
^ctlon  in  connection  with  the  further  neces- 
sary legislative  and  ministerial  acts  to  sat- 
isfy them  that  the  prayer  of  the  petition 
should  be  granted.  The  action  of  the  board, 
of  which  complaint  is  made,  not  being  judi- 
cial, the  proceeding  by  writ  of  certiorari  to 
review  the  action,  Is  not  authorized  by  the 
law.  If,  in  fact,  the  board  o£  supervisors 
should  have  exceeded  the  authority  granted 
them  by  the  state,  and  declared  a  craimunity 
containing  a  population  of  less  than  500  in- 
corporated, or  declare  it  incorporated  when 
less  than  two-thirds  of  the  taxable  Inhab- 
itants have  petitioned  for  Incorporation,  even 
though  its  population  may  be  500  or  more, 
who  should  be  permitted  to  complain?  The 
municipal  franchise  la  a  grant  by  .the  state 
under  a  general  law.  It  may  condone  or 
overlook,  for  tile  public  good,  any  Irregulari- 
ties or  errors  of  Its  agent  in  granting  or  Is- 
suing the  franchise  or  license.  In  this  case, 
the  franchise  to  act  as  a'manlclpal  corpora- 
tion was  granted  to  the  town  of  Winkelman 
on  Jane  6,  1014.  On  that  date  a  common 
council,  in  which  its  corporate  powers  are 
rested,  was  appointed.  Presumably  it  took 
up  the  duties  and  functions  imposed  by  the 
acceptance  of  the  franchise  and  entered  upon 
their  discharge  by  providing  sanitary  and 
police  regulations,  making  of  local  Improve- 
ments, and  Incurring  debts  and  obligations. 

The  parties  who  bring  this  proceedii^  were 
not,  under  the  law,  entitled  to  be  noticed  or 
to  be  beard,  except  perhaps  as  a  matta  of 
grace,  upon  the  petition  for  Incot^ratlon. 
If  pBJlles  have  no  legal  right  to  be  heard 
In  limine,  may  they,  after  proceed  legs  have 
been  had  affecting  a  municipal  corporation, 
in  their  private  capacity,  institute  an  ac- 
tion which,  t£  successful,  would  annul  the 
franchise  and  all  acts  of  the  corporation 
thereunder?  We  think  a  contrary  policy  is 
contemplated,  and  that  the  Legislature  has 
provided  a  complete  and  ample  remedy  where 
there  is  a  usurpation  of  any  of  the  state's 
franchises.  It  is  provided  In  chapter  S,  title  6 
of  the  Civil  Code,  that  the  Attorney  General 
or  county  attorney  may  in  proper  cases  Insti- 
tute proceedings  In  the  nature  of  gno  war- 
ranto against  any  person,  association,  or  cor- 
poration who  usurps  any  franchise,  and  in 


case  these  officers  refuse  to  bring  such  ac- 
tion any  person  upon  leave  of  the  court  may 
bring  the  action. 

McQuUtei,  Municipal  Ccvpontlons,  i  168; 
says: 

"Generally,  the  state,  being  the  creator  of  mu- 
nicipal corporations,  only  is  permitted  to  ques- 
tion their  creation  or  impeach  their  corporate 
existence  by  information  in  the  nature  of  quo 
WHPranto,  or  other  direct  proceeding." 

[3]  Aside  from  the  general  policy  announc- 
ed in  this  rule.  It  should  be  borne  in  mind 
that  In  the  proceeding  by  certiorari,  neither 
the  municipality  nor  the  taxable  Inhabitants 
who  petitioned  for  incorporation  are  made  a 
party  to  the  actiw.  The  suit  should  take 
such  form  as  to  allow  tiie  incorporation  to 
appear  In  court  and  defend.  Yelaaques  v. 
Zimmerman,  30  Colo.  856,  70  Pac.  419. 

Judgmoit  Is  affirmed,  with  directions  that 
the  appUcati<m  for  writ  of  certtorari  be  dis- 
missed. 

FBANKLIN  and  CUNNINGHAM,  JJ^  COO- 
cur. 


LEADVILLE  MINING  CO.  v.  HEMPHILL. 
(No.  14260 

(Supreme  Court  of  Ariz<ma.    Jtme  12,  181KJ 

1.  Bbokebs  «s»53  —  OcMHiaaioiTS  —  W-axs 
Eabneo. 

A  broker  employed  to  procure  a  purchaser 
at  a  price  to  be  fixed  by  tlie  principal  when  he 
and  the  prospective  purchaser  meet  performs  his 
duty  when  he  procures  a  customer  who  enters 
into  a  contract  with  the  principal  to  purchase, 
though  the  principal  effected  a  sale  without  the 
aid  of  the  broker. 

[Ed.  Note^For  oCho-  eases,  see  Br^ra, 
Cent  Dig.  |  74;  Dec  Dlg;1^6S.] 

2.  BnoKBBs  «=»55  —  Oohussionb  ~  When 

Eabned. 

Where  a  principal  employs  two  or  more 
brokers  to  make  a  Bale  of  his  property,  and  the 
brokers  act  independent^  and  with  Imowledge 
of  the  fact,  the  one  who  first  completes  a  sale  is 
entitled  to  the  commission,  though  the  other 
brokers  may  have  rendered  services  contributing 
to  the  final  result 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  U  82-M;  Dec.  Dig.  «=955.] 

3.  Bbokebs  «=>55— Euflotubnt--Gontra.cis 
— Bights  or  Pasties. 

A  broker  employed  to  procure  for  a  com- 
mission a  customer  with  whom  the  principal 
would  enter  into  an  option  contract  on  such 
terms  as  might  be  agreed  on  between  the  prin- 
cipal and  the  customer  need  not  consummate  a 
deal,  and  where  the  principal  employed  another 
broker  to  consummate  a  trade  with  the  custom- 
er procured  by  the  former  broker  the  principal 
was  liable  for  double  commissions. 

[Ed.  Noter— For  other  cases,  see  Brokerii 
Cent  Dig.  II  82-84;  Dee.  I»g.  «»S5.] 

4.  Bbokebs  <®=>53  —  Commissions  —  When 
Easn&d. 

A  broker  employed  to  procure  for  a  com- 
mission a  ca«tomer  with'  whom  the  principal 
could  enter  into  an  option  contract  for  the 
purchase  of  property  need  only,  to  recover  the 
commission,  be  the  procaring  cause  of  negotta- 
tiona  resulting  In  a  binding  contract 

[Kd.  Note.~For  other  cases,  see  Brokers, 
Cent.  Dig.  |  74;  Dec.  Dig.  «s>53.] 
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6.  Appbai.  ard  SiffloB  4s»1008  —  VtaDior  — 
Review. 

The  weigbt  of  the  evidence  is  exduaively 
for  tbe  jury,  and  their  verdict  will  not  be  dla- 
tarbed  on  appeal. 

[Bd.  Note.— For  other  caaee,  see  Appeal  and 
Error,  OenL  Dir.  IS  893&-m3;  Dea  EM;. 
1003.] 

6.  AtVEAL  AND  £bBOR  «=9ll70  —  HABULBSS 
EbBOB— E^BBONEOUS  InSTBUOTIONS. 

Where  a  correct  result  was  reached  by  the 
Snij,  and  another  trial  with  a  proper  charge 
could  not  change  the  result,  technical  errors  In 
tbe  charge  ate  not  reversible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4032,  4066,  4075,  4098, 
4101,  44M.  4540-4&i5 ;  Dec.  Dig.  «=»1170.] 

Appeal  from  Superior  Court,  Cochise  Comi- 
ty; J.  E.  O'Connor,  Judge. 

Action  by  George  E.  Hemphill  against  the 
LeadvUle  Mining  Company.  From  a  Judg- 
ment for  plalntifl,  defendant  appeals.  Af- 
flnned. 

Wm.  B.  Cleary,  of  Blabee,  and  ^diaTdson  & 
Pattee,  of  DouglaB,  ft>r  ai^ellant.  J.  F.  Ross 
and  Bruce  Stepbenson,  both  of  Douglas,  for 
appellee. 

FRANEIiIN.  3.  On  or  about  October  22, 
1912,  the  appellant,  Leadvllle  Mining  Com- 
pany, who  was  defendant  below,  by  Its  agree- 
mait  gave  an  option  to  one  Apollos  Fuller  to 
porchaae  its  property  situate  in  the  Tur- 
qaoise  mining  district,  Cochise  county,  Ariz., 
and  the  said  Fuller  having  paid  to  appellant 
on  account  of  said  option  some  $30,00(^  the 
appellee,  as  plalntifl,  brought  this  action  to 
recover  compensation  fbr  bis  services  In  tbe 
matter.  The  plaluWf's  right  to  remuneration 
mast  necessarily  arise  by  reason  of  a  con- 
tract therefor,  either  express  or  Implied.  We 
most  note  with  care  this  agreement.  If  any, 
and  if  we  can  get  a  clear  comprehension  of 
this  essential  and  basic  feature,  It  wlU  not 
be  (Ufficult  to  ascertain  in  what  manner  and 
to  what  extent  the  party  seeking  remunera- 
tion shall  be  compensated  for  his  services,  If 
It  all. 

Owing  to  tbe  variations  in  the  form  of  tbe 
condition  of  a  hroh^r's  employment,  It  must 
readily  occur  how  impossible  It  Is  to  deduce 
any  general  rule  as  to  his  undertakings  gov- 
erning a  given  case,  and  In  this  case  an  over- 
^t  to  flrst  clearly  ascertain  the  facts  be- 
fore attempting  to  accommodate  a  rule  of 
law  to  the  situation  has  Invited  a  misappre- 
hension of  Its  true  perspective,  and  has  oc- 
casioned some  confusion  as  to  the  real  Issue 
Involved  In  the  trial  of  the  case.  "The  right 
of  a  commission  for  the  sale  of  land"  says 
Mr.  Justice  McClain,  In  Jones  v.  Buck  <Iowa) 
120  N.  W.  112,  "Is  dependent  so  much  upon 
the  terms  of  the  agreement  under  which  such 
commiBslon  is  claimed  that  authorities  ap- 
^cable  to  one  set  of  facts  and  language  used 
in  opinions  with  reference  thereto  may  be 
entirely  without  application  to  facts  which 
are  essentially  different"  Was  there  a  spe- 
cial contract  of  employment,  and  if  so,  what 


aervtoB  did  the  party  wl»  asks  for  oompensa- 
tlon  undertake  to  perform,  and  has  he  p«- 
fonned  the  service  contracted  ftir?  If  the 
services  contracted  for  have  be&a  performed, 
does  the  contract  fix  the  amount  of  compen- 
sation tor  such  servlcttf  Su<A  are  the  In- 
quiries in  this  case.  In  substance  the  com- 
plaint alleges  that  the  appellee  had  a  ctm- 
tract  with  tbe  appellant,  by  which  he  was 
employed  to  procure  a  customer  with  whom 
the  appellant  would  oiter  into  an  optional 
contract  for  the  purchase  of  the  appellant's 
properties,  known  as  the  Leadvllle  pn^rtles, 
situate  In  the  Turquoise  mlnix«  district, 
Cochise  coun^t  Aris^,  and  that  it  was  agreed 
betweai  appellant  and  appellee  that  appellee 
should  receive  as  compensation  for  Ida  serv- 
ices a  commtoslim  of  10  per  cent  of  any  and 
all  moneys  paid  to  appelant  on  account  of 
said  optional  contract;  that  this  contract  of 
employment  further  provided  that  all  the 
terms  and  conditions  of  any  such  optional 
contract  were  left  entirely  wlttt  and  were  to 
be  fixed  by  the  sa^d  appellant  and  the  custom- 
er secured  by  appellee;  that  appellee  did 
secure  a  customer  and  that  appelant  and 
such  customer  did  enter  Into  an  agreement  by 
which  said  customer  was  given  an  option  to 
purchase  said  properties  and  has  paid  on 
account  of  said  option  some  $30,000. 

Before  the  trial,  by  leave  of  court,  one  S. 
M.  Greenldge  and  one  H.  B.  Dugan,  were 
I>ermitted  to  intervene  In  said  action.  In  the 
answer  and  petition  in  Intervention  they  set 
up  a  contract  of  employm^t  with  the  appel- 
lant and  also  pleaded  a  rec<%nltlon  In  writing 
b^  appellant  of  said  contract  of  employment, 
which  Is  as  f  (^lows: 

"Know  all  men  by  these  presents,  that  where- 
as, the  Jyeadrilie  Mining  Company,  a  corpora- 
tion, duly  organised  and  existing  under  tbe  laws 
of  the  state  of  Arizona,  is  the  owner  of  valu- 
able mining  properties,  sttnate  in  the  Turquoise 
mining  distnct,  is  Cochise  county,  state  of 
Arisona,  and  is  desirous  of  selling  the  same, 
does  by  these  presents,  acknowledge  that  S.  M. 
Grecoidge,  mining  engineer  and  broker  of  Doug- 
las, Arizona,  has  assisted  and  finally  concluded 
the  sale  of  the  said  properties  to  Apollos  Ful- 
ler, and  that  the  said  S.  M.  Greenlee  was  re- 
quested by  the  said  company  to  sell  said  proper- 
ties upon  the  condition  that  if  the  said  Green- 
ldge consummate  a  sale  of  the  same,  he  shonld 
receive  a  commission  of  10  per  cent  of  tbe  pur- 
chase Pnce  for  which  said  properties  were  to  be 
sold.  The  said  commission  shall  be  paid  to  the 
snid  Greenidpe  as  the  same  is  paid  to  the  com- 
pany ;  that  is  to  say,  10  per  cent,  of  each  pay- 
ment as  it  is  paid,  to  be  set  aside  to  the  credit 
of  the  said  Greenidge  in  the  First  Nati<mal 
Bank  of  Douglas,  Anzona. 

"Done  at  Pearce,  Cochise  county,  Arizona, 
October  21,  1912." 

The  interveners  further  show  that  while 
the  contract  was  In  the  name  of  Greenidge 
the  said  Dugan  was  equally  interested  with 
him  therein,  and  that  they  have  received 
from  appellant  tbe  sum  of  $3,000  for  said 
services.  Whether  or  not  the  leave  to  inter- 
vene on  the  showing  made  was  Improvideu1>- 
ly  granted  because  interveners  did  not  show 
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an  interest  In  the  sabject-matter  of  appellee's 
suit  which  coDld  be  affected  by  the  Judgment, 
in  other  words,  because  interveners  do  not 
show  they  were  possessed  of  such  an  Interest 
in  the  snbject-matter  of  the  action  of  such  a 
direct  and  Immediate  character  that  "they 
would  either  gain  or  lose  by  the  direct 
effect  and  operation  of  the  Judgment,"  we 
do  not  pause  to  consider.  Interveners  have 
not  appealed.  But  that  such  Interrention  did 
occasion  much  confusion  as  to  the  real  Issue, 
in  tlie  case,  to  the  disadvantage  ot  aiw^Oee 
becomes  apparent. 

[1]  The  duties  of  a  broker  In  the  absence 
of  a  special  contract  therefor  may,  of  course, 
be  broadened  or  narrowed  according  as  a 
spedal  contract  for  such  services  shall  spec- 
ify. Here  we  obaerre  a  marked  dUEeroice 
in  the  services  which  the  appellee  undertook 
to  perform,  and  the  services  which  the  inter- 
veners undertook  to  pertotm.  The  services 
of  appellee  were  in  reality  those  of  a  middle- 
man whose  duty  Is  performed  when  by  his 
efforts  as  the  procuring  cause  the  buyer  and 
seller  are  brought  together  and  a  sale  results, 
even  though  the  owner  of  the  property  effects 
the  sale  without  the  aid  of  the  person  who 
brought  the  owner  and  purchaser  together, 
lu  Stewart  v.  Mather,  32  Wis.  344,  Chief  Jus- 
tice Dixon  says: 

"A  broker  whose  nndertaking  merely  is  to  find 
a  purchaser  at  a  price  fixed  by  the  seller,  or 
at  a  price  which  shall  be  satisfactory  to  the 
seller  when  he  and  the  purchaser  meet,  is  in 
reality  only  a  "middleman,'  whose  duty  Is  per- 
fonned  when  the  buyer  and  sella  are  brought 
together." 

Under  the  contract  of  employmoit  relied 
upon  by  the  Intervenov  undertook  to 
negotiate  a  deal,  and  tbeir  right  to  compensa- 
tion was  upon  condltlim  that  they  finally 
conclude  or  consummate  a  deal.  The  under- 
taking of  the  appellee  was  ^ply  to  bring  the 
parties  togeUier.  He  had  no  band  in  the 
n^otlatlons  between  them,  but  they  were  to 
make  their  own  bargain  without  his  aid  or 
Interference,  his  compensation,  however,  to 
be  contingent  upon  such  bargain  being  final- 
ly contduded.  That  of  the  Interveners  was 
different.  They  were  called  upon  not  only 
to  negotiate  a  ba]^ain,  but  to  finally  conclude 
and  consummate  the  same. 

[2]  Notwithstanding  this  marked  difference 
In  their  respective  undertakings,  and  the  fact 
tLat  Interveners  had  beoi  fully  iMid  for  their 
services,  the  course  of  the  trial,  by  clever 
tactics  on  the  part  of  appellant,  drifted  Into 
a  contest  between  appellee  and  the  interven- 
ers, instead  of  a  contest  between  appellee 
and  appellant  The  theory  was  pressed  with 
more  ingenuity  than  skill  that  appellee  and 
Interveners  were,  under  their  respective  em- 
ployments, rival  brokers;  their  rights  being 
governed  by  the  case  of  Oarver  v.  Thoman, 
15  Ariz.  38,  135  Pac.  724.  This  case  has  no 
application  whatever  here.  That  is  one  of 
a  class  of  cases  where  a  principal  employs 
more  than  one  broker  to  make  a  sale  of  prop- 
erty, and  the  several  broken  act  Independent- 


ly and  with  knowledge  of  this  fact,  and  the 
one  who  first  completes  a  sale  is  mtltled  to 
the  commission.  In  anch  a  case  a  number  of 
brokers  may  have  rendered  meritorious  sl- 
ices, and  each  contributed  something  essen- 
tial in  producing  Ute  ultimate  result,  and 
without  which  it  would  not  have  been  accom- 
plished. In  this  circumstance  it  vonld  not 
be  right  for  all  of  them  to  recover  compensa- 
tion, so  a  discrimination  must  be  made  be- 
tween them  to  ascertain  whose  services  must 
be  deemed  the  efficient  aud  effective  cause  of 
the  sale.  Sndti  was  the  case  of  Whltcomb  v. 
Bacon,  170  Mass.  479,  49  N.  £.  742,  64  Am. 
St  Rep.  317,  cited  as  authority  in  the  Garver 
Case,  supra.  In  this  latter  case  the  court 
said: 

"So  where  several  broters  have  each  endeav- 
ored to  bring  aboat  a  sale  which  floalty  is  con- 
smnmated,  it  may  happn  that  each  has  ctmtrib- 
uted  something  without  which  the  result  would 
not  have  been  reached.  One  may  have  found 
the  customer  who  otherwise  would  not  have 
been  found,  and  yet  the  costomei  may  refuse  to 
coadude  the  bargain  through  his  agenCT',  and 
another  bnAer  may  succeed  where  the  first  has 
failed.  In  such  a  case,  in  the  ahaence  of  any 
erprets  contract,  (italics  ours)  that  one  only 
is  entitled  to  a  oonunission  who  can  show  that 
hia  services  were  the  really  effective  means  <rf 
bringing  about  the  sale,  or,  to  use  the  language 
€i  PhilUpB,  the  predominating  efficient  cause." 

Bee,  also,  Scott  t.  Lloyd,  19  Colo.  401,  85 
Pac.  738 ;  Daniel  v.  Columbia  Helots  Ijand 
Co.,  9  App.  D.  O.  483 ;  Farrar  t.  Brodt  85  IlL 
App.  fan  Mears  v.  Stone,  44  m.  A.pp.  444; 
Piatt  T.  Johr,  9  Ind.  App.  68,  36  N.  B.  294; 
Hlggins  V.  MiUer,  109  Ky.  209,  68  S.  W.  S80; 
Kice  T.  Dngan,  148  Ky.  076,  187  8.  W.  240; 
Ward  r.  Fletcher,  124  Mass.  224;  Francis  v. 
Eddy.  40  Minn.  447, 62  N.  W.  48 ;  Treehind  t. 
Vetterleln,  33  N.  3.  Law,  247;  Dreyer  t. 
Rauch,  8  Daly  (N.  T.)  434;  Baker  t.  Thomas^ 
12  Misc.  Bep.  482,  38  N.  T.  Snpp.  013;  Jen- 
nings T.  Tmnimer,  62  Or.  1^  96  Pac.  874. 
23  L.  B.  A.  (N.  S.)  164,  132  Am.  St  Bep.  680; 
Glascock  T.  Vanfleet,  100  Tenn.  603,  46  S.  W. 
440. 

[3]  As  we  have  said.  It  Is  so  important  to 
note  the  contract  of  employment.  If  there  be 
an  express  contract,  and  ascertain  what  the 
broker  undertook  to  do,  and  If  he  has  cmn- 
pleted  hia  nndertakli^^.  Under  the  all^- 
tlois  of  his  complaint  the  apptilee  here  vaa 
entitled  to  his  commissions  by  patting  the  ap- 
pellant Into  communication  with  the  one  who 
took  an  optlcm  upon  the  property.  It  was  no 
part  of  hla  employm^t  to  consummate  the 
deal,  for  the  consummatitm  tiiereitf  wu  tiy- 
tbe  very  tenna  of  bis  employment  reserved  to 
the  appellant  If  the  owner  chose  to  ^ploy 
another  bn^er  to  consummate  the  deal,  ttiat 
was  no  c(Hicem  of  the  appellee,  for  the  own- 
er had  that  right  The  owner  was  at  liberty 
to  employ  one  person  to  find  a  customer  and 
another  to  finally  consummate  a  trade  with 
that  cnstcmier,  and  if  ^  ovnet  has  done 
this  It  is  just  idmply  one  of  Oiose  cases  where 
the  owner  of  property  has  by  his  acta  made 
himself  liable  to  pay  double  commissions  on 
account  of  one  tiansactlon. 
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It  Is  Tery  deu  that  «  tbe  employttient  of 
1  broker  Is  to  find  a  customer  and  be  brings 
his  principal  and  tbe  prospectlTe  customer 
t^getber  and  a  trade  la  coDsttmmated,  tlie 
broker  Is  entitled  to  Us  commlaalon,  even 
thoagh  tbe  principal  eflects  tbe  deal  wltbout 
the  aid  of  the  broker.  See.  Clark  v.  Morris, 
30  App.  D.  C.  BBS;  Dean  T.  Ardier,  108  lU. 
App.  456;  Henry  t.  Btewart,  185  lU.  448,  67 
N.  a  100;  Wright  V.  McOlntock,  186  111. 
App.  438;  OibWHi  T.  Hunt  (Iowa)  94  N.  W. 
277;  Dretsback  t.  Bolllns,  39  Kan.  268,  18 
Pac.  187;  French  v,  McKay,  181  Mass.  486, 
65  N.  a  1068 ;  WUlard  t.  Wright,  203  Mass. 
406,  89  N.  E.  550;  Relshos-Bemer  Land  Oo. 
T.  Benner,  91  Minn.  401, 98  N.  W.  186;  Enochs 
T.  Paxton,  87  Miss.  660,  40  South.  14;  Myers 
T.  Dean,  10  Misc.  Rep.  402,  81  N.  Y.  Supp. 
119;  Holmes  T.  Neafle.  ISl  Pa.  S92.  24  AU. 
1096;  Canadian  Improvement  Co.  t.  Cooper, 
161  Fed.  278,  88  a  O.  A.  826. 

[4]  Under  such  a  contract  as  the  one  al- 
leged by  appellee.  It  is  not  necessary,  in  order 
to  falQll  his  andertaUng,  that  tbe  broker 
should  take  the  cnstiMner  to  the  owner  of  the 
property  and  give  him  a  formal  or  any  in- 
troduction. It  is  snffident  if  he  is  the  pro- 
curing cause  ■  of  negotlattona  whidi  result 
Id  a  binding  contract,  even  though  the  nego- 
t]&tioo8  are  CMiducted  and  concluded  by  the 
owner  in  person,  or  throngb  the  agency  of 
some  other  pwscai  employed  for  that  pnr- 
poHe;  If  tbe  owner  of  the  proper^  baton  con- 
sominating  the  deal  acquires  the  knowledge — 
tt  matters  not  In  what  manner — that  tbe 
person  be  Is  dealing  with  Is  the  eU&A  ot  tbe 
broker,  and  has  been  procured  by  such  brok- 
er for  that  spedflc  purpose,  tbls  is  all  that  Is 
necessary.  If  there  be  real  doubt  under  tbe 
peculiar  drcumstances  of  tbe  ^ven  case,  as 
to  whether  ot  not  tbe  broker  has  fulfilled  his 
ondertaklng,  such  a  doubt  must  be  solved  by 
the  tAen  of  fact  and  not  by  the  appelate 
court  See  Church  v.  Dunham,  14  Idaho, 
776,  96  Pac.  208;  Wright  v.  McCUntock,  186 
lU.  App.  438;  Wood  v.  Smith.  162  Mich.  834, 
127  N.  W.  277;  Gray  v.  CarroU  (Tex.  OIv. 
Appi)  106  S.  W.  214;  Lane  v.  Cunningham^ 
171  Mft  App.  17,  103  S.  W.  525;  McLaughlin 
r.  CampbeU,  78  N.  J.  Law,  541,  74  Atl.  630; 
Sbea  Bealty  Corp.  t.  Page,  111  Ya.  400^  69 
8.  B.  327. 

[I]  Appellant  cmtends  that  the  verdict  ct 
the  jury  that  appellee  was  tbe  prooirli^  and 
efficient  cause  at  the  sale  Is  against  the 
weight  of  the  evidence.  That  the  weight  of 
the  evidence  is  for  or  against  an  Issue  is 
exclualvely  the  province  of  the  Jury  to  de- 
termine, with  whose  judgment  In  such  a  mat- 
ter we  may  not  interfere.  It  Is  also  assigned 
u  error  that  tbe  evidence  Is  insufficient  to 
support  tbe  Judgment  The  burden  of  the 
ft^ument  on  this  assignment  is  that  the  evi- 
dence falls  to  show  that  Hemphill,  the  ap- 
pellee, brought  E*nller,  who  to<^  the  option 
on  the  proper^,  in  accord  with  the  LeadvlUe 
Mining  Company,  the  appellant  But  the 
bringtng  of  the  owner  and  the  optionee  into 


accord  and  finally  consnnmatliig  t&e  deal 
was  no  part  of  tbe  undertaking  of  ap[>ellee. 
That  duty  by  the  terms  of  their  employment 
rested  nprai  the  interveners,  and  for  tlie  per- 
formance of  that  duty  the  Interveners  were 
compensated  by  the  aj^llant.  Tbe  Jury  be- 
lieved the  testimony  of  the  appellee  and  dis- 
believed that  of  the  aH>cllant  and  interveners, 
and  It  Is  very  dear  from  appellee's  testimo- 
ny that  be  put  tbe  appellant  into  communi- 
cation with  the  persoQ  who  subsequently  be- 
came the  optionee,  and  that  appellant  knew 
when  It  was  dealing  with  such  person  that 
he  was  tbe  customer  of  ai^ellee.  As  ot>- 
served  by  Mr.  Justice  Eakln,  in  Jennings 
V.  Trummer,  52  Or.  149,  96  Paa  874,  23  L. 
a  A,  (N.  S.)  164,  1S2  Am.  St  Rep.  680: 

"Althooffh  plaintiffa  did  not  actually  intro- 
duce Mra.  Lange  to  the  defendant  it  was  not 
neceeiary  that  tbey  do  so.  They  did  advise  him 
of  the  proflpecdve  sale  and  of  the  name  of  the 
purcbaser,  and,  if  defendant  dealt  with  her  as 
the  result  such  loformatioQ.  then  plaintiffs 
brought  them  together;  and  tbe  evidence  was 
snffident  to  be  submitted  to  a  Jury  on  that  ques- 
tion. •  *  *  Whatever  may  be  the  rights  of  a 
real  estate  broker  who  takes  a  customer  away 
from  another  and  closes  a  sale  between  such 
customer  and  the  owner,  if  done  without  the 
aid  or  connivance  of  the  owner,  yet  if  the  own- 
er, with  knowledge  of  the  facta,  deals  with  the 
customer  of  the  %st  broker,  even  through  an- 
other agent,  he  will  be  liable  to  the  first  broker ; 
and,  in  view  of  the  evidence  in  this  case,  it  Is 
a  question  for  the  trior  of  the  facts  to  determine, 
whether  tbe  defendant  did  not  coUnde  with  Oot- 
tretl  to  defeat  plaintiff  In  his  efforts  to  complete 
the  sale." 

fltie  appellee  did  express  the  belief  at  one 
time  that  he  was  more  confldoit  of  getting 
some  ColOTsdo  people  to  deal  fbr  the  property 
then  be  was  to  get  the  said  Fuller,  but  this 
would  not  authorloe  appelant  to  simply 
cease  to  recognize  appellee  in  the  transac- 
tion after  it  bad  been  pot  Into  commonlcatlon 
by  appdlee  with  this  prospective  customer, 
nor  antborbe  tbe  appelant  by  carrying  oa 
independent  negotiations  through  other  brok- 
ers to  escape  tbe  payment  of  a  conmidsslon  to 
applies.  The  evidence  abundantly  justifies 
the  finding  of  the  Jury  In  favor  of  appellee. 

[6]  Bttot  la  predicated  on  the  Instmctlona 
of  tbe  court  The  instructions  complained 
of  were  given  on  the  theory  which  seems  to 
have  dominated  tbe  trial  that  the  Issue  in 
the  case  was  whether  tbe  appellee  consum- 
mated tbe  deal  for  the  property  and  was  en- 
titled to  tbe  commleslon,  or  whether  the  in- 
terveners, Greenldge  and  Dugan,  consummat- 
ed the  deal  and  were  entitled  to  the  commls- 
sloa  It  was  agreed  on  the  trial  there  was 
but  one  commission  to  pay  and  the  amount 
of  such  commissloa  was  agreed  upon. 

In  Its  answer  tbe  appellee  alleges; 

"That  the  defendant  Is  indebted  either  to  the 
plaintiff  or  the  interveneis,  in  the  sum  of  three 
thousand  dollars  ($3,000.00),  being  10  per  cent 
of  tbe  thirty  thousand  dollars  paid  by  said  Apol- 
los  Fuller,  purchaser,  to  this  defendant  as  a 
commission  and  will  become  indebted  and  liable 
to  pay  to  ^ther  the.  plaintiff  or  the  interveners 
in  this  case  10  per  cent,  of  the  said  sum  of 
five  hundred  seventy  thousand  dollars  to  be  paid 
by  tbe  said  ApoUos  FoUer  to  this  defendant 
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aB  the  balance  of  the  purchase  price  of  the  said 
properties  owned  by  the  said  defendant,  Rener- 
alljr  known  as  the  Leadville  properties  in  the 
Turqooise  mining  district,  Cochise  county,  Ariz., 
when  the  said  payments  become  due,  and  are 
paid  by  the  said  Apolloa  Fuller  to  thia  detoid- 
ant." 

And  again: 

"Defendant  alleges  that  either,  the  plaintiff, 
George  10.  Hemphill,  or  the  interveners,  S.  M. 
Greenidge  aud  H.  E.  Dugan,  made  an  optional 
contract  of  sale  for  all  of  the  properties  owned 
by  the  said  defendant,  generally  known  aa  the 
Leadville  properties,  m  the  Turquoise  mining 
district,  Cochise  county,  Ariz.,  to  Apollos  Full- 
er, on  or  about  the  2lBt  day  of  October,  1912, 
for  the  sum  of  six  hundred  thousand  dollars, 
but  is  not  able,  for  lack  of  information  and  evi- 
deoce,  to  decide  which  of  the  said  parties,  plain- 
tiff or  interveners,  are  entitled  to  receive  the 
commission.** 

At  the  dose  ot  anMUee's  testimony,  Mr. 
Bdchardson,  attorney  for  appellant  In  the 
court  below^  Bald: 

"I  don't  know  that  we  have  very  much  de- 
fense one  way.  or  the  other.  We  are  willing  to 
pay  this  money  to  the  man  we  owe  it  to.  I  may 
want  to  ask  some  questions  of  this  witness  in 
order  to  protect  the  interest  of  the  company. 
I  don't  care  to  put  on  any  witnesses  except  I 
may  want  to  show  that  this  forty  thousand  dol- 
lars was  received  for  ores.  Five  thousand  di^- 
lars  of  which  was  paid  out  for  debts  that  would 
have  been  a  lien  on  the  property,  leaving  about 
five  thousand  that  we  have  to  pay  commission 
<m,  provided  that  the  five  thousand  was  not  used 
tor  the  purpose  of  paying  debts  that  would  have 
become  a  Hen  on  the  property.  Of  course,  I 
would  want  to  make  that  dear  in  order  not  to 
have  to  pay  any  more  commission." 

In  rUfw  oC  ocninael's  odiOltneBS  In  swltdilng 
tbe  Issne  as  between  appellee  and  i^ffiidlant 
to  a  contcBt  between  aroellee  and  the  in- 
teirenera,  we  do  not  undentand  bow  appe- 
lant Is  la  a  position  to  complain,  for  tbe 
moTement  was  all  to  the  dlsadvantace  of  the 
appellee.  If  there  was  txror  in  the  charge 
80  fiir  as  appellant  is  oonceraed.  It  was  tech- 
nical error.  We  will  not  rerwse  cases  for 
jtedinlcal  error  In  the  chuge  of  the  court 
below,  whoi  a  correct  result  was  reached  by 
the  Jury,  and  where  we  are  persuaded  that 
another  Mai  with  a  proper  charge  could  not 
change  the  result.  Tbe  qipellant  may  not 
profit  unjustiy  by  the  mistake  of  the  trial 
court  In  the  giving  <i€  an  erroneous  instnio* 
don. 

BOSa,  a  J.,  concurs. 

CUNNINGHAM,  J.  (concurring).  TMb  ac- 
tion was  commenced  by  appellee,  as  plaintiff, 
against  appellant,  as  defendant,  seeking  to  re- 
corer  a  sum  equal  to  10  per  c^it,  of  on 
amount  of  money  received  by  appellant  from 
one  Apcdlos  Fuller  on  an  optional  sale  of 
appellant's  mines  to  Fuller,  alleging  that  ap- 
pellee procured  and  induced  the  making  of 
such  optional  sale  pursuant  to  a  verbal  agree- 
ment  entered  into  with  appellant  on  or  about 
the  28th  day  of  July,  1912;  and,  that  by 
the  terms  of  sn<ih  verbal  contract  appellant 
promised,  in  eonslderatton  ttiat  appellee 


wonld  procure  such  a  pundiaser,  tt  would  poy 
appellee  said  ccunmlsslon  at  said  rate  upon 
all  payments  made  by  such  purchaser  as  and 
at  the  dates  when  paid.  appdlee  al- 

leges performance  on  his  part  by  procuring 
a  purchaser  to  whom  an  optlOQal  sale  was 
made;  payment  .of  a  part  of  tb»  pnrduue 
moiwy  by  the  <^loiial  pur^aser,  to  appe- 
lant, alleging  the  amomit  ot  watb  payments 
Is  unknoira  to  plaintiff,  alleging  demand  oC 
payment  of  his  commission  and  a  failure  to 
pay  to  him.  Hiese  Caets  setting  forth  a  cause 
ot  action  upon  the  verbal  contract  appear  in 
the  moss  of  evidentiary  mattm  appwrlng  in 
the  complaint,  and  no  other  cause  of  action 
Is  tbertiln  stated. 

The  defendant  answered,  denying  the  mak- 
ing of  the  verbal  contract  tn  express  terms, 
then  admitted  the  making  of  the  apOxm^ 
agreement  with  Fuller,  and  receiTing  about 
$30,000  from  him  as  payment  on  tbe  purchase 
price  of  tbe  mines,  denied  that  Fuller  was 
appellee's  customer,  and  allesed  diat  Fuller 
was  a  customer  of  another  firm  of  brokers, 
Greenidge  A  Dugan,  who  Induced  Fuller  to 
purchase  the  property,  and  denied  its  lia- 
bility to  appellee. 

In  the  nature  of  an  answer  to  a  petitioa 
of  Greenidge  and  Dugan,  styling  their  ap- 
pearance as  interveners,  defendant  admits 
the  execution  by  It  of  a  written  contract  to 
pay  said  parties  a  commission  of  10  per  cent, 
for  their  services  "in  procuring  a  purchaser 
for  said  pn^tertlea^';  and  admits  that  Fuller 
did  on  the  2lBt  day  ot  October,  1912.  pur^ 
chase  optionally  the  pn^rtles  menUoned, 
and  paid  of  the  purdiase  price  $30,000  as 
the  first  installment,  "but  defendant  is  not 
positive  that  the  said  Interveners  did  pro- 
cure a  purcdiaser  for  said  properties,  to  wit, 
Apollos  Fuller,  and  therefore  denies  same." 
DefHidant  admits  that  it  paid  said  Interven- 
ers 10  per  cent  of  the  $30,000  paid  by  Fuller, 
viz.,  $3,000  and  no  more,  and  admits  that  oth- 
er sums  may  become  due  to  them  in  case  otb> 
er  Installmrats  should  be  paid  by  Fuller. 

fnien  answering  both  the  ctHuplalnt  and  the 
petition  In  Interrention,  defendant  admits  the 
sale  of  the  mines  to  Fuller  and  payment  by 
Fuller  of  the  said  $30,000  and  alleges: 

"That  the  defendant  is  indebted  either  to  the 
plaintiff  or  the  interveners,  in  the  sum  of  three 
thousand  dollars  ($3,000.00),  being  10  per  cent, 
ot  the  thirty  thousand  doUers  paid  by  said  Apol- 
los Fuller,  purchaser,  to  this  defendant  aa  a 
commission  and  will  become  indebted  and  liable 
to  pay  to  either  the  plaintiff  or  the  interveners 
in  this  case  10  per  cent,  of  tbe  said  sum  of  fire 
hundred  seventy  thousand  dollars  to  be  paid  by 
the  said  Apollos  Fuller  to  this  defendant  as 
the  balance  of  the  purchase  price  of  the  said 
properties  •  •  •  when  tbe  said  payments  be- 
come due,  and  are  paid  by  the  said  Apollos 
Fuller  to  this  defendant.  That  this  defendant  is 
not  in  posKCssion  of  sufficient  information  or 
evidence  to  determine  whether  the  plaintiff,  Geo. 
B.  Hemphill  or  tbe  Interveners,  *  *  *  or 
which  of  them,  did  procure  the  purchaser,  to 
wit,  Apollos  FuUer,  for  said  properties,  and.  for 
lack  of  iuformation,  denies  that  either  of  the  said 
parties,  plaintiff  or  interveners.  loocnred  and 
induced  Apollos  Fuller  *  *  *  to  pnrchass 
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tbe  properties.  *  •  •  That  the  def«idftDt  is 
now  ready  and  willing  to  pa;  the  said  commiB- 
noii  to  either  the  plaintiff  George  El.  Hemphill, 
or  the  intervenerB,  •  ♦  •  as  the  same  may 
become  doe  and  payable  uoder  the  tenns  of  said 
option,  and  upon  the  jadgmeut  of  this  court." 

Defendant  prays  that  the  court  adjudge 
and  decree  and  determine  to  wljleh  of  the  ad- 
verse claizDants  the  defendant  pay  the  com- 
mlsEdon. 

The  interreners  set  forth  their  daim  to 
the  commission  alleging  their  superior  right 
thereto,  -and  d^oylng  plaintlfTs  right  to  the 
same,  basing  th^r  right  to  the  commission 
upMi  a  written  contract  with  defendant  and 
its  performance  upon  their  part  and  praying 
tor  a  Judgment  for  $57,000  to  be  paid  to  them 
as  the  purchase  price  Is  paid. 

Upon  this  state  of  the  pleadings  the  cause 
was  tried  to  a  Jury  and  the  Jury  rendered  a 
Terdlct  for  the  plaintiff,  and  Jndgmrait  was 
rendered  in  fftvor  of  the  plaintiff  against  the 
defendant,  and  another  Judgment  was  ren- 
dered In  favor  of  the  defendant  and  against 
the  Interveners,  mils  appeal  Is  from  the 
Judgment  against  fhe  defendant  and  In  favor 
of  the  plaintiff.  No  appeal  la  prosecuted  by 
the  InterreneiB,  and  that  Judgment  Is  not  be- 
fore us.  The  only  Issue  for  trial  as  made  by 
the  pleadings  Is  found  In  the  qaesUon:  To 
whom  did  the  defendant  become  liable  to  pay 
the  commission,  having  admitted  .its  liability 
to  one?  Defendant  admitted  In  effect  the 
making  by  It  of  a  contract  for  commission 
with  both  the  plaintiff  and  with  the  Inter- 
veners ;  admitted  that  the  sale  resulted  from 
the  efforts  of  one  of  said  parties,  and  admit- 
ted that  it  was  liable  to  the  party  through 
whose  efforts  the  sale  was  hrouight  abont 
The  nmtest  was  not  Itetween  the  defendant 
and  either  of  the  other  parties,  the  plaintiff 
or  the  Interveners,  but  the  real  contest  was 
between  the  plaintiff  and  the  Interveners,  and 
the  question  contested  by  them  was  which 
party  brought  about  the  sale  and  earned  the 
commission.  Clearly  the  original  parties  de- 
parted from  the  original  cause  of  action  be- 
tneen  the  plaintiff  and  the  defendant,  viz., 
from  the  action  on  a  verbal  contract,  after 
taking  Issue  on  the  fact  of  whether  plaintiff 
performed  the  contract  Defendant  thereup- 
(»  not  denying  that  the  contract  was  In  ef- 
fect performed,  but  alleging  that  defendant 
Was  uncertain  whether  plaintlfTs  contract, 
or  another  contract  of  the  like  Import  was 
performed  by  others,  and  thereby  shifted  the 
burden  from  Its  shoulders  to  be  maintained 
by  the  third  party  not  a  party  to  the  case 
u  originally  commenced,  and  assumed  the 
relation  of  stakeholder  to  the  parties. 

The  third  party,  the  Interveners,  TOluntarl- 
l7  assnmed  the  burden,  to  which  plaintiff 
aaBCDted  so  far  as  the  record  dlBcloses,  and 
tl>tteafter  the  suit  became  a  contest  between 
tile  plaintiff  and  the  Interveners,  with  the  de- 
tendut  standing  by  ready  to  perform  the  or- 
^  of  the  conrt,  with  no  further  Interest  In 


the  case.  Such  became  the  nilatka  of  'flie 
parties  among  themselves. 

Paragraph  1603,  dvU  Oode  of  Arizona 
1913,  provides  that: 

"A  defendant,  agaiiut  whom  an  action  la  pend- 
ing upon  a  ctmtraet,  or  for  specific  personal 
property,  m&j,  at  any  time  before  answer,  upon 
affidavit  that  a  person  not  a  party  to  the  action 
makes  against  aim,  and  without  any  collusion 
with  him,  demand  upon  such  contract,  or  for 
such  property,  upon  notice  to  such  person  and 
the  adverse  jJarty,  apply  to  ^e  court  for  an 
order  to  8ut»titute  such  person  in  bis  place,  and 
discharge  him  from  liability  to  either  party,  on 
bia  depositing  in  cohrt  the  amount  claimed  on 
the  contract,  •  •  •  and  the  court  may,  In 
its  discretion,  make  the  order. 

"And  whenever  conflicting  claims  are  or  may 
be  made  upon  a  person  for  or  relating  to  per- 
sonal property,  or  th«  performance  of  an  obliga- 
tion, or  any  portion  thereof,  such  person  may 
bring  an  action  against  the  conflicting  claimants 
to  compel  them  to  interplead  and  litigate  their 
several  claims  among  themselTes.  The  order  of 
substitution  may  be  made  and  the  action  of  In- 
terpleader may  be  maintained,  and  the  applicant 
or  plaintiff  be  discharged  from  liability  to  all  or 
any  of  the  conflicting  claimants,  althongh  their 
titles  or  claims  have  not  a  common  origin,  or 
are  not  identical,  but  ore  adverae  to  and  inde- 
pendent of  one  another." 

Here  the  conflicting  dalms  are  made  on  the. 
defendant  and  it  has  Informally  caused  the' 
adverse  claimants  to  come  before  the  court 
The  so-called  Intervours  came  voluntaiily 
and  answered  without  notlca  Every  sub- 
stantial feature  of  Interpleader  Is  present  In 
this  case  and  thp  adverse  claimants  have  in- 
formally asserted  Uielr  adverse  rights.  No 
demurrer  was  filed  by  any  one  to  defendant's 
pleading,  and  formal  defects  ther^n,  it  any 
existed,  were  waived.  23  Cyc.  28. 

^e  appellant  fnmi  its  pleading  had  nor 
has  no  Interest  In  the  subject-matter  ol  the 
suit,  as  it  was  contested  by  the  adverse  claim- 
ants upon  the  trial,  and  therefore  its  appeal 
must  be  dismissed.  2  Cyc.  628,  and  author- 
ities dted  in  note  48. 

It  is  the  duty  of  ttOa  court  to  review  the 
record  on  the  theory  upon  whldi  the  case 
was  tried  In  the  lower  court,  as  the  parties 
caniiot  elect  to  try  their  causes  on  one  theory 
In  the  lower  court  and,  when  d^eated  on 
that  line,  assume  a  difl^ent  poatUoiL  in  the 
a]M;>ellate  oonrt  8  Oyc.  243,  and  cases  dted  in 
note  46. 

Wot  these  reasons  it  Is  my  apUdaa  that  this 
ai^eal  should  be  dismissed  and  cause  thereby 
the  Judgment  appealed  from  to  become  final 
as  rendered. 


COPPER  QUEEN  CONSOL.  MINING  GO.  v.* 
STRATTON.    (No.  1480.) 

(Supreme  Court  of  Ariaona.    June- 12,  1915.]t 

1.  MiNXS  AND  MiNBBAU  «S>26— LOOATIOIT^ 

Abakoonbd  Pbopebty— Statutoht  Pbovi- 

eioNS. 

Rev.  St.  S  2824  (U.  S.  Comp.  St  1913.  f 
4620),  providing  that  on  failure  to  comply  with 
conditions  of  location  and  performance  of  an- 
mial  work,  the  claim  or  mine  shall  be  open  to 
relocation  as  if  no  location  had  been  made,  pro* 
vided  the  original  locator,  his  heirs,  assigns,  or- 


tsaTor  oUmt  owes  am  mum  topts  and  KBT-NUH8HR  in  •»  K«r-Miimbar«d  IMsMta  and  InduM 


Digitized  by 


Google 


390 


140  PACIFIC  BBPOB.TES 


(Allx. 


legal  representatiTee  lum  not  resumed  work 
after  failure  and  before  relocation,  prevents  a 
relocation  from  depriving  the  original  locator  of 
any  of  hia  rights,  but  when  the  Tights  of  the 
original  locator  have  been  abandoned  or  forfeit* 
ed,  end  no  claim  ia  aaaerted  by  him,  hia  heirs, 
assigns,  or  le^l  representatives,  the  land  ia 
open  to  relocation  as  if  no  location  had  ever  been 
made,  and  to  complete  a  valid  location  die  re- 
locator  need  not  state  that  the  whole  or  any 
part  of  the  location  was  locat^  as  abandoned 
projwrty,  but  where  location  is  located  as  aban- 
doned property  under  Oiv.  Code  1901,  par.  3241, 
before  its  amendment,  the  location  notice  must 
state  that  fact 

[Ed.  Mote.— For  other  caaes,  see  Mines  and 
Minerals,  Gent.  Dig-  H  61-68;  De&  Vig. 
26.1 

2.  Mines  and  Minebals  ^=»22  —  Location 
Notices— Eftbct. 

A  mining  location  notice  Is  purely  a  crea- 
ture of  the  statute,  and  when  recorded  is  notice 
to  the  world  of  the  facts  set  forth  therein,  and 
is  constructive  notice  of  the  locator's  possession, 
and  Is  a  step  requisite  to  constitute  a  perfected 
mining  location. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Bllnerals,  Cent  Dig.  U  45-60;  Dec.  Dig.  «=» 
22.1 

3.  Mines  and  Minbeals  —  Location 
NOTICE9— Effect. 

A  mining  location  notice^  which  conforms  to 
Oiv.  Code  1001.  par.  8^  and  which  is  re- 
corded within  90  days  after  the  commencement 
of  the  location,  as  regoired  by  paragraph  3284, 
becomes  constructive  notice  of  claimants  pos- 
session, and,  when  posted  in  addition  to  being 
recorded,  forms  one  at  the  steps  to  constitute  a 
perfected  location. 

TEd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  IHg.  H  4S-60;  Dee.  Dig.  «=> 
22.] 

4.  Mines  and  Minebals  ^»21— Location  of 
Mininq  CLAiMa— Notices— AifENDMBNTS. 

A  mining  location  notice,  defective  when 
posted  and  recorded,  because  failing  to  con- 
tain the  recital  required  by  Civ.  Code  1001,  par. 
3241,  before  amended,  is  only  voidable  and  not 
void,  and  is  open  to  amendment  under  par. 
3238. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  45-60;  Dec  Dig.  «S3 
21.1 

Appeal  from  Superior  Court,  Pima  Coun- 
ty ;  Wm.  F.  Cooper,  Jodge. 

Acti<m  hy  Xknerson  C.  Strattxm  agalnat 
Ute  Copper  Queen  Constdldated  Mining  Com* 
pany.  From  a  Jn^muit  for  plaintiff,  defend- 
ant appeals.  Berersed  and  remanded,  with 
directions. 

Ellinwood  &  Ross,  of  BIsbee,  for  appellant 
J<^  H.  Campbell,  of  Tucson,  for  appellee. 

CUNNINGHAM,  J.  The  appellant  on  tbe 
14th  day  of  May,  1013,  filed  a  notice  Of  In- 
tentiwi  to  apply  for  a  United  States  mineral 
patent  for  a  group  of  mining  locations  In 
eluding  the  Eagle  No.  2  location.  The  Eagle 
No.  2  was  located  by  F.  Geesaman  and  Frank 
Hellg  on  January  1,  1903.  During  the  year 
1906  F.  Geesaman  acquired  Frank  Mellg's 
estate  In  the  claim,  and  thereafter,  on  July 
23,  1912,  be  caused  to  be  recorded  an  amend- 
ed notice  of  said  location.  The  descrlptiou 
and  boundaries  contained  in  the  amended  lo- 
cation notice  80  posted  and  recorded  covered 


the  ground  described  in  the  first  notice,  and 
Inclnded  no  additl(xial  territory.  Tba  ap- 
pellant acquired  tbe  Eagle  No.  2  claim  by  pur- 
chase after  tbe  locatlmis  notice  was  amended 
and  pilor  to  tbe  date  of  flUng  notice  of  its 
application  for  patent  Within  tbe  time  pre- 
scribed by  law  the  api>eUee  filed  bis  adverse 
In  the  land  office  against  tbe  granting  ot  a 
patent  to  tbe  applicant  for  tbe  land  embraced 
in  tbe  Eagle  No.  2  location,  averring  that 
su(^  land  is  tbe  property  of  appellee,  acquir- 
ed by  blm  through  a  mining  location  made  by 
hlffl  on  the  17tb  day  of  July,  1907,  as  the 
Oversight  mining  claim,  and  alleging  that  the 
ground  was,  on  said  date,  subject  to  location 
as  a  mining  claim.  The  sufficiency  of  the 
adverse  Is  not  In  question.  In  due  time  tbe 
appellee  commenced  this  action,  as  plaintiff, 
la  support  of  bis  adverse,  and  In  his  com- 
plaint alleged  that  the  Eagle  No.  2  location, 
made  on  tbe  1st  day  of  January,  1903,  is  il- 
legal and  void,  because  tbe  ground  covered  by 
Butdi  location  was  formerly  covered  by  the  La- 
fayette mining  claim,  and  such  mining  claim 
was  abandoned  as  forfeited  when  tbe  Eagle 
No.  2  location  was  made,  and  tbe  location 
notice  of  the  Eagle  No.  2  claim  does  not  state 
that  the  new  location  Is  located'as  abandon- 
ed property,  and  because  the  other  required 
acts  of  location  were  not  performed  by  the 
locators  of  tbe  Eagle  No.  2  claim.  Also,  as 
a  second  cause  of  action,  the  plaintiff  alleges 
that  the  defendant,  appellant  and  its  gran- 
tors, forfeited  and  lost  said  claim  by  falling  to 
do,  or  cause  to  be  done,  the  amount  of  an- 
nual labor  required  to  be  done  by  law  for  the 
year  1906,  and  failed  to  resume  such  work 
during  the  year  1907  prior  to  July  17,  1907, 
when  plaintiff  located  tbe  ground  as  the 
Oversight  claim.  The  defendant  answered, 
taking  issue  upon  the  matters  set  forth  In 
the  complaint  as  causes  of  action.  No  ques- 
tions are  raised  upon  the  pleadings.  Dur- 
ing the  course  of  the  trial  the  parties  In  o^n 
court  stipulated  as  follows  : 

"That  on  the  2l8t  day  of  February,  1900,  X. 
G.  Condon  located  the  ground  now  claimed  as 
the  Eagle  No.  2  mining  claim  as  the  Lafayette 
mining  claim,  and  that  the  said  Condon  per- 
formed all  acts  necessary  to  a  valid  location  of 
said  claim,  and  that  the  same  was  and  remain- 
ed a  valid  location  until  the  year  1902.  when  it 
was  forfeited  and  abandoned,  and  that  the 
grotmd  embraced  within  the  Ba^  No.  2  minltw 
claim  was,  prior  to  January  1,  1808,  forfeitM 
and  abandoned  ground." 

Thereupon  plaintiff  offered  evidence  tend- 
ing to  pmnre  Ua  tocatbm  of  the  OwacOght 
daim  on  July  17,  1807;  that  be  performed 
the  required  annual  work  representing  the 
claim  for  each  year  required  after  the  data 
of  his  said  locatlMi;  diat  he  was  a  qnalllled 
locator ;  and  the  filing  of  his  adTCrse  <datni 
and  other  evidoice  tending  to  estatdlah  a 
prima  fade  rlSht  to  recover,  and  rested. 
Thereupon  the  defendant  offered  in  support 
of  its  right  the-  original  locati(»i  notice  of  the 
Eagle  No.  2  claim  dated  January  1.  1003. 
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To  wMdi  evidence  tli«  plalDtiff  objected  up* 
on  tbe  grounds  tbat  eiuch  location  noUce  is 
Toid  tor  the  reason  said  notice  does  not  state, 
as  the  law  la  force  at  that  time  reQulred  such 
notice  to  states  If  the  whole  or  any  part  of 
the  location  is  located  as  abandoned  iieopetty, 
the  fact  appearing  from  the  stipnlation  tiiat 
the  property  was  abandcmed  or  forfeited 
property  on  January  1,  1908.  The  objectlim 
was  sustained  by  the  court,  and  the  location 
notice  was  rejected.  Thereupon  the  defend- 
ant offered  the  said  original  location  notice 
with  an  amended  location  notice  of  the  Eagle 
No.  2,  dated  July  IS  and  recorded  Jaly  23, 
1912,  and  ta  connection  with  euch  offer  It 
offered  to  prove  by  competent  evidence  the 
performance  by  it  or  its  grantors  of  all  nec- 
essary acts  of  location  of  the  Bagle  No.  2, 
and  the  performance  by  Its  grantors  or  by 
It  of  the  annual  work  on  the  claim  for  each 
year  from  the  date  of  the  location  to  the  time 
of  giving  notice  of  Its  application  for  patent. 
All  of  which  offers  were  objected  to  on  the 
same  grounds  as  assigned  in  the  objection  to 
tbe  original  location  notice,  and  such  objec* 
tion  or  objections  the  court  sustained,  and 
the  offers  of  proof  were  rejected.  The  court 
tbereapon  directed  a  verdict  for  plaintiff  and 
rendered  Judgment  accordingly.  From  the 
jadgment  and  from  the  order  refusing  a  new 
trial  the  defendant  has  appealed,  and  as 
grounds  for  reversal,  among  others,  has  as- 
signed tbe  order  rejecting  tbe  original  loca- 
tion notice  of  the' Eagle  No.  2  claim,  and  the 
order  rejecting  tbe  said  otterB  of  proctf  as 
error. 

We  will  notice  only  the  assignments  based 
upon  the  rejection  of  the  original  location 
notice  and  the  original  with  the  amended  no* 
tlc& 

[1]  It  seems  to  be  conceded  that  the  said 
location  notice  and  the  said  offers  of  proof 
were  rejected  by  'the  court  solely  uixm  the 
ground  that  the  original  Qeesaman  and  Hellg 
location  notice  of  the  Eagle  No.  2  claim  was 
void  because  It  failed  to  state  if  the  location 
was  located  in  whole  or  in  part  as  abandon- 
ed property,  the  fact  appearing  from  the  stlp- 
olatlon  of  the  parties  that  at  the  time  tbe 
said  location  was  made  tbe  ground  was  aban- 
daaed  or  forfeited  property.  The  appellee 
makes  no  claim  to  have  acquired  any  rights 
QQder  the  T.  G.  Condon  location  of  the  La- 
fayette claim.  His  rights  are  based  solely 
and  exclusively  upon  bis  Oversight  location, 
which  was  commenced  on  the  17th  day  of 
July,  1807.  He  had  no  claim  to  the  ground 
prior  to  that  date,  and  makes  none.  He  ad- 
mits that  appellant's  grantors  attempted  to 
locate  the  ground  as  the  Eagle  No.  2,  com- 
mencing SQch  location  on  January  1,  1903, 
but  denies  the  validity  of  such  location  to 
affect  a  legal  appropriation  of  the  ground  by 
appellant's  grantors,  and  serve  to  dose  such 
Cmmd  from  location  as  open  public  domain 
for  the  reason  the  locators  failed  to  post  and 
word  a  location  notice  containing  a  state- 
nteat  of  facts  required  by  the  law  then  In 


force  to  be  stated  In  the  nottoe  of  a  location 
of  iH»perty  located  aa  abandoned  property. 
The  ruling  of  the  court  on  the  objection  rec- 
ognlzea  the  legal  prt^sltion  as  estabUsbed  by 
the  statute,  to  the  effect  that  when  mineral 
ground  has  once  been  segregated  from  tbe 
public  domain  by  a  valid  mining  location, 
and  thereafter  reverts  to  the  public  domain 
by  reason  of  the  abaiid<»mient  or  forfeiture 
of  the  location  by  tbe  first  locator,  any  snb- 
sequent  locator  of  the  ground  so  abandoned 
or  forfeited  and  so  open  to  locatlcoi  would 
acquire  no  rights  thereto  unless  he  located 
such  ground  as  abandoned  property;  that 
such  ground  cannot  thereafter  be  otherwise 
located  by  any  one.  In  other  words,  the  rul- 
ing asserts  that  while  the  mineral  lands  re- 
vert to  the  put^c  domain  by  abajidonment 
or  forfeiture  of  a  valid  location,  its  char- 
acter Is  so  changed  by  such  valid  location  ao 
that  after  such  reversion  it  cannot  be  relo- 
cated as  other  mineral  lands  of  the  public 
domain,  but  requires  a  different  form  of  loca- 
tion notice,  stating  a  fact  preserving  this  pe- 
culiar character  derived  from  the  prior  loca- 
tion, and  giving  notice  to  tbe  world  that  the 
ground  was  of  that  character  of  the  put^c 
domain  when  tho  snbsequent  location  was 
c<Humenced. 

Section  2324,  Bl  8.  U.  S.  vol.  5,  Fed.  Stats. 
Ann.  p.  20  CU.  8.  Oomp.  St  1913,  S  462(9  xec- 
ognizes  a  different  rule,  proTldiog: 

"Upon  a  faitare  to  comply  with  these  condi- 
tions (conditiona  of  location  and  performance 
of  annual  work),  tbe  claim  or  mine  upon  which 
such  failure  occurred  shall  be  open  to  reloca- 
tion in  the  same  manner  as  !f  no  location  of 
the  same  had  ever  been  made,  provided  that 
the  original  locators,  their  heirs,  assigns,  or 
legal  representatives,  have  not  resumed  work 
upon  the  claim  after.CoUure  and  before  suCh 
location."  * 

It  la  nowhere  claimed  In  this  case,  and  cer- 
tainly not  asserted  In  the  ^eadlnga  nor  in  tbe 
objection,  ttkat  appellee  is  the  original  loca- 
tor, T.  O.  Condon,  or  that  he  bears  the  rela- 
tion of  bell,  assignee,  or  legal  representative 
to  the  original  locator,  T.  O.  Condon,  nor  that 
as  elthw  original  locator,  or  heir,  assignee, 
or  legal  representative  of  the  original  locator 
he  resumed  work  upon  tiie  daim  after  the 
failure  that  caused  tbe  abandonment  or  for- 
feiture ot  the  claim  and  before  app^ant'a 
grantors  relocated  the  same  as  the  Eagle 
No.  2. 

In  Del  Monte  Mining,  eta,  Co.  r.  Last 
Chance  Mining,  etc.,  Co^,  171  XJ.  S.  65,  77,  18 
Sup.  Ct  885,  903  [43  U  SSd.  72],  the  court 
said: 

"The  statute  does  not  provide,  and  it  cannot 
be  contemplated,  that  he  [the  subsequent  loca- 
tor] is  to  wait  until  by  judicial  proceedings  It 
bag  become  established  that  the  prior  location  ia 
invalid  or  has  failed  t>efore  he  ma;  make  a 
location.  He  ought  to  be  at  liberty  to  make  his 
location  at  once,  and  thereafter.  Iq  the  manner 
provided  in  the  statute,  litigate,  If  necessary, 
the  validity  of  the  other  aa  well  as  that  of  his 
own  location." 

The  only  restraint  the  statute  places  upon 
a  relocation  of  the  land  after  an.original  loca- 
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tion  has  been  made  la  sn<di  aa  preTents  tlie 
reloC8,tor  by  his  relocation  from  depriving  the 
former  locator  of  any  of  his  rights.  But 
when,  aa  here,  all  of  the  rights  of  the  original 
locator  have  heen  abandoned  or  forfeited, 
and  no  claim  of  such  rights  Is  asserted  by  the 
original  locator,  hts  heirs,  assigns,  or  legal 
representatives,  and  the  contesting  parties  to 
the  action  concede  that  all  rights  that  ever 
existed  by  reason  of  such  prior  location  ceas- 
ed to  exist  before  any  relocation  of  the  groond 
was  attempted,  then  It  is  clear  that,  under 
the  statute  and  Its  unquestioned  meaning,  the 
land  was  op^  to  relocation  in  the  same  man- 
ner as  If  no  location  of  the  same  had  ever 
been  made  when  appellant's  grantors  com- 
menced their  location  on  January  1,  1903. 
The  land  on  that  date  was  In  charact^  open, 
-  unappropriated,  public  mineral  land,  subject 
to  location  in  the  same  manner  as  If  it  bad 
never  been  located,  and,  being  of  such  charao 
ter,  a  location  thereof,  made  in  such  manner 
as  an  original  location  Is  required  to  be  made, 
was  effective  as  such,  and  the  validity  of 
such  location  cannot  be  questioned  except 
upon  the  same  grounds  that  a  locatlcm.  upon 
ground  that  had  theretofore  never  been  the 
subject  of  a  location  can  be  questioned. 

In  order  to  complete  a  valid  location  of  the 
ground  in  question  the  locators  were  not  re- 
quired to  state  If  the  whole  or  any  part  of 
the  location  was  located  as  abandoned  prop- 
erty, because  they  were  not  In  fact  locating 
the  ground  as  abandoned  property,  but  were 
locating  the  ground  In  the  same  manner  as 
other  public  mineral  ground  Is  located,  that 
Is,  as  an  original  location;  and,  In  order  to 
complete  a  valid  location  as  such,  the  law 
did  not  require  them  to  state  In  their  loca- 
tion notice  if  the  whole  or  any  part  of  the 
location  was  located  as  abandoned  property, 
In  such  a  state  of  circumstances.  If  the  lo- 
cation is  located  as  abandoned  property,  un- 
der the  local  statute  (paragraph  3241,  Revis- 
ed Statutes  of  Arizona,  1901)  before  Its 
amendment,  then  and  In  that  case  ouly  the 
location  notice  was  required  to  state  the  fact 
But  the  statute  never  r«iuired  the  location 
notice  of  an  original  location  to  so  state,  nor 
did  It  ever  require  the  locator  of  open,  unap- 
propriated public  mineral  land  to  so  state  Id 
his  location  notice  when  he  located  the  same 
as  an  original  location  and  not  as  abandoned 
or  forfeited  property.  No  fact  appears  In 
this  record  that  justifles  a  finding  that  Geesa- 
man  and  Hellg  located  the  Eagle  No.  2  claim 
as  abandoned  or  forfeited  property.  Their 
notice  of  location  does  not  Indicate  such  fact, 
nor  does  the  stipulation.  The  stipulation 
recognized  as  a  fact  that  the  property  was 
abandoned  or  forfeited  ground  when  It  was 
located,  but  whether  It  was  located  as  such 
does  not  appear. 

Appellee  cites  In  support  of  the  Judgment 
Cunningham  v.  Plrning,  9  Ariz.  288,  80  Pac. 
'  329,  Matko  v.  Daley,  10  Aria.  175,  85  Pac. 
721,  and  Glason  v.  Matko,  223  U.  S.  646,  32 
Sup.  Ct.  882,  BQlbBA.  588,  as  announdiig  a 


rule  of  propexty  to  tbib  effect  Chat'  way  loear- 
tlon  of  abandoied  or  fottbtted  mining  claims, 
made  while  paragraph  8841  remained  In 
force,  Is  Invalid  If  the  locatton  notice  talis  to 
state  If  the  whole  or  any  part  of  the  location 
was  located  as  abandoned  property.  We  do 
not  understand  the  rule  laid  down  In  the  cas- 
es cited  as  extending  farther  than  to  sncfa  re- 
locations as  are  made  as  locatiooB  of  aban- 
dfnied  i^operty.  In  Olason  v.  Matko,  supra, 
the  court  states  the  role  In  these  words: 

"Section  3241  provides  for  'the  relocation  of 
forfeited  or  abnndoned  lode  claims'— in  other 
words,  claims  which  have  once  been  located — 
and  'the  new  locator's  risht  Is  based  upon  the 
loss  of  the  possessory  right  acquired  by  the 
former  locator,'  to  quote  from  CuDuingham  v. 
Pirrung,  9  Aria.  288.  80  Pac  329,  where  the 
rule  is  announced.  Tht  same  rule  is  repeated 
In  subsequent  cases,  includm?  that  at  bar. 
Score  V.  Griffen,  9  Ariz.  295.  80  Pac.  331;  Kin- 
ney V.  Lundy,  11  Aria.  75,  89  Pac.  49G." 

In  each  of  the  cases  cited  the  rdocator  was 
seeking,  by  means  of  his  relocation  or  new 
location,  to  acquire  the  possessory  right  of 
the  former  locator,  and  the  contest  was  wag- 
ed between  the  prior  locator  and  the  subse- 
quent locator.  The  Issue  In  each  case  was  the 
question  whether  the  prior  locator  had  lost 
his  possessory  right  by  abandonment  or  by 
forfeiture.  In  Cunningham  v.  Pirrung,  su- 
pra, 9  Ariz,  at  page  293.  80  Paa  330,  the 
court  makes  the  matter  clear  In  these  words: 

"Where,  therefore,  the  new  locator's  right  is 
based  upon  the  loss  of  the -posaessory  rignt  ac- 
quired by  a  former  locator,  a  location  certificate 
which  &ili  to  state  tiiat  the  claim  is  located  as 
forfeited  or  abandoned  property  is  void,  and 
the  new  locator  acquires  uo  ngbta  under  IL 
*  *  •  If  a  claim  be  relocated  as  a  forfeited 
or  abandoned  claim,  such  relocation  admits  the 
validity  of  the  prior  location,  and  the  issue 
then  is,  conceding  such  prior  location,  whether 
the  prior  locator  has  lost  his  right  by  forfeiture 
or  by  abaDdonment;  but  where  a  subsequent 
locator  bases  his  right  upon  the  contention  that 
the  prior  locator  never  made  a  valid  location 
under  the  law,  then  he  is  not  relocating  a  for- 
feited or  abandoned  claim,  but  Is  making  an 
original  location  of  a  claim,  the  prior  attempt- 
ed location  of  which  ia  invalid.  In  such  a  case 
the  issue  is  not  whether  the  prior  locator  baa 
lost  a  possessory  right  once  legally  established, 
but  whether  the  prior  locator  ever  established  a 
legal  right  In  such  a  case  the  statute  referred 
to  has  no  application,  and  it  not  only  would  not 
be  proper  for  the  new  locator  to  state  in  hia  lo- 
cation notice  tiiat  he  located  the  claim  as  al>an- 
doned  property,  but  such  statement,  if  made, 
would  preclude  him  from  contesting  the  question 
to  be  determined,  namely,  the  validity  oC  the 
prior  location"  (citing  cases). 

Thus  the  rule  Is  limited  only  to  such  Issues 
as  can  be  raised  by  the  prior  locator  as 
agabist  the  subsequent  locator  seeking  to  ao* 
quire  the  possessory  right  alleged  to  have 
been  lost  to  the  prior  locator  by  abandonment 
or  forfeiture,  making  the  grounds  upon  which, 
the  subsequent  location  Is  made  the  contest- 
ing factor.  The  statute  has  never  been  held 
to  apply  to  a  case  where  the  subsequent  lo- 
cator makes  his  new  location  as  a  location 
of  open,  unappropriated,  public  domain,  and 
the  locator  does  not  thereby  seek  to  acquire 
some  rl^t.lost  to  a  former  dalmant,  and 
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mch  former  claimant  asaeits  no  rights  ad 
rerse  to  snch  enibsequent  location.  Here  the 
subsequent  locators  bade  this  right,  not  upon 
the  abandonment  or  forf^tore  of  the  prior 
location,  nor  upon  the  invalidity  of  such  pri- 
or location,  but  upon  an  original  location  of 
open,  unappropriated,  public  mineral  land. 
Then  no  Issue  of  abandonment  or  forfeiture 
taking  place,  by  which  the  lands  became  open 
and  subject  to  location,  can  be  raised  to 
which  the  statute  could  relate.  That  issue 
was  disposed  of  by  stipulation  so  far  as  it 
concerns  tids  case.  Had  the  first  locator,  T. 
G.  Condon,  adyersed  appellant's  patent  pro- 
ceedings, and  tn  support  of  such  adverse  com- 
tuenced  this  action  because  appellant's  gran- 
tors, as  to  his  subsequent  locators,  had  fail- 
ed to  state  1b  their  location  notice  that  their 
location  was  located  as  abandoned  property, 
then  the  Issue  would  be  whether  the  Condon 
location  was  abandoned  or  forfeited,  and  the 
statute  would  apply,  causing  the  subsequent 
location  to  be  void,  for  such  failure  to  so 
state  comes  within  the  requirements  of  the 
statute,  and  In  such  case  the  location  was 
presumably  located  as  abandoned  property. 
The  statute  while  Id  force  was  a  statute  of 
repose,  intended  for  the  protection  of  original 
locators,  preserving  their  rights,  once  legal- 
ly established.  When  they  assert  no  right, 
the  reason  of  the  rule  of  protection  no  long- 
er exists.  The  reasons  failing,  the  rule  must 
fail.  Condon,  failing  to  adverse  appellant's 
application  for  a  patent  upon  the  grounds 
that  appellant's  grantors  failed  to  state  In 
their  relocation  notice  iif  the  whole  or  any 
part  of  the  claim  was  located  as  abandoned 
property,  terminated  all  his  rights,  and  ap- 
pellee, having  acquired  none  of  his  rights, 
cannot  adverse  the  application  for  him  and 
thus  acquire  the  rights  lost  to  him. 

II]  The  object  and  function  of  location  no- 
tices docs  not  extend  to  conferring  full  title 
to  mining  property.  Other  acts  of  location 
must  be  also  performed  to  confer  rights.  The 
object  and  functions  of  a  location  notice  as 
it  relates  to  title  have  been  discussed  In  many 
cases.  In  Strepey  v.  Stark,  7  Colo.  614,  617, 
5  Pac.  113,  the  Colorado  Supreme  Oonrt  thus 
<llBcu6ses  such  subjects: 

"Its  objects  and  functions  are  peculiar;  it  dif- 
fers from  ordinary  documentary  muniments  of 
title  in  that  it  is  not  a  title  nor  proof  of  title; 
nor  does  it  constltate,  or  of  Itself  establisb,  the 
PossesBory  right  in  issue,  and  to  which  it  re- 
latea.  it  is  purely  a  creature  of  the  statute, 
and,  under  the  evident  legislative  inteiit,  its 

SiifpoKa  and  fanctlons  are  twofold:  When 
Dly  recorded,  it  becomes  notice  to  the  world  of 
the  facts  therein  set  forth,  namely,  a  descrip- 
noD  of  the  premises  claimed,  and  by  whom  and 
when  located,  in  order  to  secure  Uie  discoverer 
or  daimant  against  others  seeking  to  locate  the 
■une  ground;  and  is  thus  constructive  notice 
of  the  claimant's  possession.  In  addition  to 
this  purpose  which  it  is  to  serve,  it  would  seem 
uat  by  statute  such  certificate  is  made  one  of 
w  itepB  requisite  to  constitute  a  perfected 
Bunbg  location." 

[>]  The  notice  rejected  contains  all  the 
nutters  the  local  statute  (paragraph  3232, 


Revised  Statutes  of  Arizona  1901).  required 
location  notices  to  contain;  and  It  was  re- 
corded within  90  days  after  the  commence- 
ment of  the  location,  as  required  by  para- 
graph 3234,  Revised  Statutes  of  Arizona  1901, 
thereby  meeting  the  first  of  the  above  pur- 
poses mentioned.  The  notice  was  posted  and 
recorded  as  one  of  the  steps  requisite  to  con- 
stitute a  perfected  mining  location,  so  It 
comes  within  the  object  and  therefore  serves 
to  perform  the  functions  tot  which  the  law 
intended  It  to  serve. 

[4]  If  we  concede,  for  the  purposes  of  this 
opinion,  that  by  reason  of  the  requirements 
of  paragraph  3241,  supra,  the  location  notice 
In  question  was  defective  when  posted  and 
recorded,  because  It  failed  to  contain  the 
statutory  recital  that  the  notice  for  that  rea- 
son was  voidable  but  not  void  (Kinney  v. 
Lundy,  11  Ariz.  7S,  89  Pac.  496).  then  it  was 
subject  to  amendment  under  paragraph  3238, 
Revised  Statutes  of  Arizona  1901,  paragraph 
4034,  Civil  Code  of  Arizona  1913.  Kinney  v. 
J^uudy,  supra;  Tombstone  Town-Site  Cases, 
2  Ariz.  272,  IS  Pac.  26.  Other  authorities 
have  recognized  the  amendable  character  of 
location  notices  when  defective,  aud  we  con- 
sider the  question  of  the  power  to  ameud  er- 
rors and  defects  In  the  notice  and  the  effect 
of  the  amendment  as  well  settled  In  the 
western  mining  states,  including  this  juris- 
diction, but  a  reference  to  some  of  the  cases 
and  a  presentation  of  some  of  the  discussions 
in  the  authorities  will  not  be  amiss  here. 

In  McEvoy  v.  Hyman,  25  Fed.  696,  the 
United  Sta.te8  Circuit  Court  speaking  through 
Hallett,  Judge,  discussing  the  statutes  of 
Colorado  on  the  subject  of  amendments,  said: 

"It  will  be  observed  that  the  section  provides 
for  correcting  errors  and  defects  in  a  certificate 
of  location,  as  well  as  for  changing  the  bounda- 
ries BO  as  to  take  in  territory  not  before  em- 
braced in  the  claim.  Doubts  nave  arisen  as  to 
whether  the  proviso  in  relation  to  exiEting  rights 
is  applicable  to  the  clause  which  refers  to  er- 
rors and  defects  in  tiie  certificate.  The  better 
opinion  appears  to  be  that  the  proviso  relates 
only  to  the  matter  of  taking  into  the  claim  new 
territory.  Apparently  that  was  the  matter  to 
which  the  attention  of  the  legislative  assembly 
was  chiefiy  directed.  It  is  perhaps  unfortunate 
that  the  queatioo  of  amending  a  certmcats  and 
of  changing  the  boundaries  of  a  claim,  which 
amounts  to  a  relocation,  should  be  expressed  m 
general  terms  relating  to  both  subjects,  and  in 
one  section  of  the  law.  But  the  contusion  re- 
sulting from  such  an  attempt  should  not  obscure 
the  purposes  of  the  law.  Errors  and  mistakes  in 
certificates  of  location  are  of  frequent  occur- 
rence. Under  the  law  as  it  is  at  present,  a 
full  complete,  and  unimpeachable  certificate 
cannot  be  made  without  the  aid  of  a  surveyor. 
*  •  *  Every  one  who  is  at  all  familiar  with 
mining  locations  knows  that,  in  practice,  the 
first  record  must  usually,  if  not  always,  be  im- 
perfect Recognizing  these  difficulties,  jt  has 
never  been  the  poUcy  of  the  law  to  avoid  a  lo- 
cation for  defects  in  the  record,  but  rather  to 
give  the  locator  an  opportunity  to  correct  his 
record  whenever  defects  may  be  round  in  it. 
Such  seems  to  be  the  meaning  of  the  first  clfcuse 
of  the  section  above.  If,  at  any  time,  a  certifi- 
cate shaU  be  found  defective  or  erroneous,  it 
may  be  amended;  and  section  16  (Gen  St 
p.  722)  of  the  same  act,  which  declares  that 
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deCecUre  certlficatea  ihall  be  void,  when  read  in 
conoectioD  with  this  section  and  qualified  by  it, 
will  be  underatood  as  saying  that  defective  cer- 
tificates are  lacking  in  force  and  sufficiency  un- 
til amended  as  provided  in  section  26,  but  not 
wholly  TOid.  A  void  thing  is  null,  and  not  sub- 
ject to  amendment.  A  tbinf;  in  esse  is  a  condi- 
tion precedent  to  the  exercise  of  the  power  of 
amendment,  for  a  living  graft  cannot  be  pdt  on  a 
dead  stock,  therefore  it  is  not  correct  to  say  that 
an  imperfect  certificate  is  void.  Wlien  amended 
it  has  full  life,  and  the  amendment  takes  effect 
with  the  original  as  of  the  date  of  the  latter. 
This  la  the  function  and  proper  office  of  an 
amendment  to  put  the  original  in  perfect  condi- 
tion aa  if  it  had  been  complete  in  the  first  in- 
stance" (citing  Strepey  v.  Stark,  7  Colo.  614, 
S  Pac  111,  as  supporting  tbe  proposition  of  the 
right  of  a  locator  to  amend  bis  certificate). 

The  questioD  discussed  In  Frisholm  t.  Fitz- 
gerald, 20  Colo.  290,  63  Pac.  1109.  la  tbus 
stated: 

"  •  ♦  •  We  will  dispose  of  tbe  objection  up- 
on the  assumption  that  appellants'  locati(ms 
were  made  upon  a  valid  discovery,  and  that,  in 
so  far  as  they  might  thereby  acquire  intervening 
rights,  they  have  done  so,  and  determine  wheth- 
er, under  such  circumstances,  a  defective  cer- 
tificate is  susceptible  of  amendment  While 
by  section  2400,  Gen.  8t,  it  is  declared  that  a 
certificate  •  •  *  shall  be  void,  yet  by  sec- 
tion 2409  it  Is  provided"  (quoting  the  statute). 

After  dting  and  quoting  from  McEvoy  t. 
Hyman  (C.  26  Fed.  596, 16  Morr.  Mln.  Bep. 
397,  Strepey  t.  Stark,  7  Colo.  614,  6  Pac.  Ill, 
the  court  says: 

"We  think,  therefore,  that  tbe  court  properly 
admitted  tbe  original  and  amended  certificates 
of  appellee  in  evidence." 

In  Duncan  v.  Fulton,  16  Colo.  App.  140,  61 
Pac.  244,  the  Colorado  Court  of  Appeals  had 
before  It  the  question  of  the  admissibility  of 
the  original  and  amended  location  certificate, 
and,  after  reviewing  a  number  of  cases,  sum- 
marized its  conclusion  in  these  words: 

"We  hold  that  there  is  <m  the  face  of  the  sec- 
ond certificate  a  sufficient  and  adequate  de- 
scription by  reference  to  a  natural  object  and 
a  perman^t  monument.  We  farther  bold  that 
tbe  original  location  certificate  is  admissible, 
and  that  it,  with  tbe  additional  certificate,  may 
be  used  to  determine  any  point  In  tbe  claim  or 
in  the  description  of  it  by  the  required  reference 
to  a  natural  object  and  a  permanent  monu- 
ment" 

in  Morrison  t.  Began,  8  Idalio,  291,  67  Pac. 
9S0,  tiie  Supreme  Cknirt  of  Idalio  followed 
the  same  rule.. 


Mr.  Idndler  In  the  AIM  editkm  ^  Us 
work  on  Mines,  in  ^itm^^ng  the  object  and 
ftmcttoui  ot'amended  <M,rtMnitm,  In  voinme 
2,  I  398,  page  929,  says: 

"Where  tbe  object  [of  th«  amendment]  Is  sim- 
ply to  cure  Imperfections  and  obriona  defects, 

and  there  is  no  attempt  to  include  new  ground, 
tbe  amended  certificate  will  relate  back  to  tbe 
original,  in  spite  of  intervening  locations"  (cit- 
ing McBvoy  T.  Hyman  fC.  C]  25  Fed.  686,  009, 
15  Morr.  Min.  B«p.  397;  TMUbstone  Town-Sits 
Cases,  2  Arii.  272,  15  Pac  26,  27;  Hall  v.  Ar- 
nott,  80  Cal.  348,  22  Pac  200,  203;  Frisholm 
V.  I^tzgerald,  25  Colo.  290,  53  Pac.  1109  (dis- 
senting opinion);  Duncan  t.  Fulton,  16  Colo. 
App.  140,  61  Pac.  244,  246,  20  Morr.  Min.  Bep. 
522;  Morrison  v.  Regan,  8  Idaho,  291,  67  Pac. 
955-  Biamarck  Mt  G.  M.  Co.  v.  North  Sunbeam 
G.  Co.,  14  Idaho,  616.  96  Pac  14.  16;  Berg- 

?uiat  T.  West  vir^ua-Wyomhw  Copper  Oo., 
8  Wyo.  234.  106  Vac.  673.  OTT). 

It  was  reversible  error  for  the  court  to  re- 
ject the  original  location  notice  of  tbe  Eagle 
No.  2  upon  the  grounds  stated  In  the  objec- 
tion. Tbe  court  further  erred  in  rejecting 
the  offer  of  the  original  notice,  with  Its 
amendment,  for  the  same  reason.  Alone,  the 
original  location  notice  Is,  on  its  face,  an 
original  location  notice  sufficient  In  contents 
to  supply  the  necessary  step  of  a  location 
of  open,  unappropriated,  public  mineral  land ; 
and  If  such  location  was  made  as  a  location 
of  abandoned  or  forfeited  mining  ground, 
then  If  the  prior  locator  of  the  ground  were 
here  complaining,  yet  the  notice  In  Its  present 
form  would  be  admissible  prima  facie  tend- 
ing to  establish  a  link  in  the  location,  and 
would  become  Ineffective  only  when  tbe 
prior  locator  would  show  by  proof  that  snch 
location  was  made  as  a  location  of  abandon- 
ed pn^^erty,  and  was  baaed  mi  the  abandon- 
ment or  fonteltare  of  the  pn^ierty,  and  In 
such  erent  tbe  location  notice  would  not  be 
Inadmissible  because  of  the  defectt  it  tbe 
defect  .had  been  cured  by  am^uim^it  and 
the  amended  notice  accompanied  the  original 
In  tbe  offer. 

For  these  reasons  the  Judgmrat  most  be 
reversed,  and  tbe  cause  remanded,  with  in- 
structions to  grant  a  new  trial. 

ROSS,  G.  J.,  and  FRANKLIN,  jr.,  concur. 
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SAMUEL      THOMAS  (two  casei^, 
(Noa.  19526,  19527.) 
(Sopt«iiw  Court  <A  KaaH&   June  22, 

(Bi/lUbua  hy  f A«  Court.} 
APPEAL  AND  ERBOB  «=9lOOS  — JUDOMKNT  — 

Cohflicthig  Etidkhce— Gahcuxation  of 

iMSRUMKKTB. 

In  a  suit  to  set  a«icle  oonTeyanceB  of  real 
efttte  to  plaintiff's  nephewB,  which  he  alleged 
.had  been  procared  b;  fraud  and  nndue  influ- 
ence, there  waa  a  conflict  in  the  evidence,  and 
it  li  A«W  that,  there  being  nothinc  inndfed  in 
the  caw  but  qucatkiu  (A  fact,  the  jadsmrai  will 
be  affirmed. 

[Ed.  Note.— For  otber  caaes,  aee  Appeal  and 
Error  Cent  Dig,  H  39S6-3887;  Dec  Dig.  «=» 

Appeals  from  District  Court,  Bxown 
County. 

Two  actions  by  Thomaa  B.  Samuel,  one 
against  Henry  S.  G.  Thomas,  tbe  other  against 
tUchard  S.  O.  Thomas  and  ottaera  From  a 
jQdgmeDt  for  dtiEendants,  plaintiff  amteals. 
Affirmed. 

T.  D.  Bmltli,  of  Blawatha.  Jobn  D.  Myers, 
and  JaowB  M.  Gbaner.  both  ot  Kansas  City, 
Mo.,  for  apiwllant  Vf.  F.  Means  and  James 
Falloon,  both  of  Hiawatha,  and  0.  F.  Beavls, 
of  Fall  City,  Neb.,  for  appellees. 

POBTER,  J.  These  two  suits  InvolTS  the 
same  &cts  and  hare  been  submitted  together. 
The  plalntlfC  seeks  to  set  aside  deeds  con- 
Teylng  to  eadi  of  the  defendants  a  valuable 
firm  of  160  acres  in  Brown  county,  each  deed 
retaiaing  a  life  estate  in  the  grantor.  The  de- 
f^Hlants  are  n^hews  of  plaintiff,  sons  of  the 
plalntifl*B  sUter  Mra.  Elizabeth  Stewart  At 
tlie  time  of  the  execution  ot  tbe  deeds  Septem- 
ber U.  1&12,  plaintiff  was  past  70  years  at 
age,  unmarried,  fuid  had  been  living  at  the 
iMow  of  another  slstar,  Mrs.  Chase,  and  her 
hniband.  in  Hiawatiia.  For  about  a  month 
be  bad  been  couflned  to  his  bed  with  sickness, 
and  was  under  the  care  of  a  doctor  and  a 
none.  The  petlti<m  allied  that  his  mind 
was  impaired,  that  be  was  wholly  unable  to 
attmd  to  the  transaction  of  any  business, 
and  that  tlie  tether  and  mother  of  the  defend- 
ants, well  knowing  his  physical  and  mental 
condition  and  relying  upon  the  relationship 
of  the  parties.  Induced  him  to  execute  the 
deeds,  which  afterwards  the  defi»idants  plac- 
ed on  record ;  that  the  instruments  were  pre- 
pared by  a  solTener  a  day  or  two  before  their 
execution,  and  were  signed  and  acknowledged 
In  the  absence  of  plaintiff's  sister  Mrs.  Chase, 
irith  whom  he  was  living,  and  in  the  absence 
of  her  husband  and  the  nurse  who  had  been 
attending  him.  The  defendants  answered 
with  a  general  denial,  and  alleged  the  deeds 
were  made  voluntarily,  and  that  he  had  after- 
wards repeatedly  acknowledged  and  confirm- 
ed their  execution  and  delivery.  The  reply 
was.  In  substance,  a  general  denial. 

The  case  Involves  nothing  but  facts  which 


have  been  determined  ui>on  conflicting  evi- 
dence against  the  plaintiff's  conteutlon. 
There  was  evidence  offered  by  defmdauts 
tending  to  show  these  facts:  For  a  number 
of  years  plaintiff  at  differ^t  times  had  ex- 
pressed an  Intention  to  give  these  farms  to 
his  nephews,  and  had  made  several  wills  in 
which  he  bad  devised  one  farm  to  Richard 
and  the  other  to  Henry.  He  advised  with 
different  friends  al>oat  making  conveyances, 
Instead  of  relying  upon  a  wilL  Several  wit- 
nesses testified  that  he  told  them  he  was 
afraid  his  will  would  be  contested,  and  that 
he  preferred  to  make  deeds.  Dr.  Emery  had 
known  the  plaintiff  about  four  years,  and  had 
often  visited  him  professionally.  He  saw 
tbe  plaintiff  every  day  during  bis  sickness. 
The  doctor  testified:  That  the  plaintiff  was 
suffering  from  bronchial  asthma  and  compli- 
cations attendant  upon  old  age.  That  soon 
after  he  was  taken  sick  he  mentioned  the  mat- 
ter of  making  these  conveyancee,  and  asked 
the  doctor  to  tell  George  Davis  to  make  out 
the  deeds  to  tbe  boys  and  bring  them  to  the 
house  for  him  to  sign,  and  said  that  Davis 
knew  all  about  it.  That  he  said,  "I  want  to 
do  sMne  business."  The  doctor  said,  "When 
you  get  a  little  stouter  we  will  let  you  do 
buslnees."  Plaintiff  said,  "I  want  to  get  tills 
off  my  mind,  and  I  want  to  do  It  now."  Wit- . 
ness  said,  "It  can  wait  It  Is  not  of  the  ut- 
most importance."  That  plaintiff  said  be 
had  some  land  he  wanted  to  give  to  his  neph- 
ews and  wlsbed  to  get  It  done ;  that  he  was 
afraid  be  might  die;  that  witness  laughed 
and  said:  "You  are  In  no  danger  of  d^tng. 
*  *  *  I  guess  you  can  wait,  and  we  let 
it  drop."  Tliat  at  these  conversations  the 
plaintiff's  mental  condition  was  apparently 
as  usuaL  The  doctor  further  testified  as  fol- 
lows: 

*'No  one  was  present  on  the  11th  when  he  told 
me  to  teU  George  Davis  to  come  up.  *  *  * 
I  saw  Davis  that  morning,  and  deUvered  the 
message.  I  was  to  see  Samuel  again  that 
day  with  Gilbert.  He  phoned  me  thut  he  was 
ready  to  go  up  to  Samoers  at  any  time  I  was 
ready.  I  met  blm  on  the  street,  and  «s  went 
in  my  automobile." 

He  further  testified  that  there  was  no 
change  in  the  condition  of  the  plaintiff ;  tliat 
the  plaintiff  ttild  him  that  he  felt  better  and 
felt  first  rate.  "In  my  Judgment  he  was  In 
better  conditimi  than  I  had  seen  him  for  sev- 
eral days.  As  to  mentality  he  was  normaL" 
He  further  testified:  That  tb^e  was  a  sug- 
gestion made  in  the  presence  of  the  norm 
that  the  plaintiff  bad  some  buslDess  with  Mr. 
Gilbert,  and  she  left  tbe  room.  Th&t  Gilbert 
spoke  to  plaintiff  about  the  deeds,  and  said 
he  had  OMue  tot  the  purpose  of  baring  them 
acknowledged,  and  asked  the  plaintiff  if  he 
knew  what  they  were  for.  That  tbe  plaintiff 
said,  "Yes,"  and  asked  Gilbert  to  read  them 
to  him.  That  Gilbert  said,  "Do  you  know 
what  that  means?"  and  that  plaintiff  said, 
"Yes."  "Well,  what  does  it  mean?"  "It 
means  this  certain  property  la  going  to  Bich- 
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aid."  docfcw  farther  festlfled  that  at 

the  ttme  the  plaintUt  signed  the  deeds— 

"he  was  undoubtedly  mentally  a  competent  man. 
■*  *  •  Seeing  Gilbert  had  disappeared  from 
his  view  beyond  the  threshold,  be  beckoned  to 
me,  and  I  went  over  there,  and  he  said,-  'You 
tell  Gilbert  to  give  those  deeds  to  GeorKu 
UoTii  and  have  him  fix  them  up,'  and  I  said, 
'All  right.'" 

George  Davis  had  heeu  register  of  deeds 
and  was  an  abstracter,  and  bad  known  Sam- 
uel for  10  or  12  years  Intimately;  had  often 
written  leases  for  him.  He  testified  that 
the  plaintiff  had  spoken  to  him  about  the 
land  5  or  6  years  before  In  different  conversa- 
tions, in  which  he  said  that  he  was  going  to 
have  the  Thomas  boys  given  the  land.  The 
testimony  of  Davis  Is:  That  when  Dr.  Emery 
told  him  that  Samnel  wanted  to  see  him,  he 
went  to  Chase's  home  and  fbund  Samuel  In 
bed,  and  said: 

'"Well,  Uncle  Tom,  what  you  want?'  He 
said,  'Mr.  Davis,  you  know  the  thing  we  have 
talked  about  several  times  •  •  •  relating  to 
my  land?'  •  •  •  'Well,'  be  said,  'If  yon 
do  any  busioesB  for  me  tuia  morning,  i  want 
you  to  make  me  a  promise.'  And  I  said,  'What 
will  the  promise  beV  and  he  said,  'I  don't 
want  you  to  tell  Mr.  Smith  anything  about  this 
buainesa.' " 

Smith  was  the  man  in  whose  office  Davis 
worked.  That  plaintiff  took  from  under  his 
I^low  a  notebook,  wbleh  he  handed  to  the 
witness,  and  said: 

"  'This  is  the  land— I  have  written  it  here — 
that  I  want  to  put  in  the  naipe  of  Richard 
Thomas,  and  this  is  the  land  I  wish  to  put  in 
the  name,'  I  think  be  called  him  Harry  (Hiom- 
af>,  and  be  had  the  description  of  the  land. 
Uwynn  is  sometimes  called  Harry.  He  had  the 
name  of  the  boy  and  the  description  of  the 
luud  that  he  wished  to  put  iu  tlie  name  of 
each  one;  and  be  told  me  to  copy  that  outo 
a  paper,  which  I  did  and  then  be  asked  me 
for  the  paper,  and  be  took  it  and  read  it 
aod  banded  it  back,  and  said  that  was  right. 
He  was  weak.  He  said  be  wanted  to  retain  a 
life  interest  in  this  property,  and  the  deed  was 
to  be  a  warranty  de 'd  to  these  boys,  except  his 
life  estate.  •  *  •  He  said,  'When  you  get 
those  deeds  completed,  you  have  Dr.  Emery 
come  down  and  take  my  acknowledgment.'  I 
said,  'Uncle  Tom,  I  can't  do  that:  I  am  not 
a  notary.*  And  he  said,  'You.  have  Gilbert  come 
with  Dr.  Emery  to  take  my  acknowledgment.' 
I  did  not  see  or  notice  any  mental  weakness  in 
Samuel  that  morning.  His  mlud  was  no  dtifer- 
ent  than  several  years  previous.  I  prepared 
the  deeds.  I  then  called  Gilbert  and  told  him 
he  was  to  go  with  Dr.  Emery  to  take  the  ac- 
knowledgment of  Samuel.  I  gave  the  deeds  to 
Gilbert  after  dinner.  I  bad  no  communication 
on  that  date,  or  any  other  time,  with  reference 
to  making  these  deeds  with  the  psrents  of  the 
boys.  Never  talked  with  them  about  it,  nor 
they  with  me.  Samuel  told  me  previous  to 
making  these  deeds  that  he  bad  a  will,  williug 
khia  to  these  boys;  that  he  thought  it  would 
be  more  to  his  liking  to  make  a  deed  to  each, 
because  he  wanted  to  know  absolutely  himself 
that  this  land  was  golnp  where  he  desired  it  to 
go.  He  expressed  a  fear  that  Mr.  Chase  would 
break  his  will." 

After  the  deeds  had  been  recorded  and  a 
notice  of  that  fact  published  In  the  newspa- 
per, there  was  considerable  comment  in  the 
yclgbborhood,  and  the  old  gentleman  left  the 
Chasa  home  and  went  to  live  with  the  Thom- 


ases. There  was  evidence  to  the  effect  tliat 
he  had  voluntarily  toiA  a  number  of  his 
friends  at  different  times  about  the  executl(Hi 
of  the  deeds,  and  inquired  if  they  had  read 
about  It  In  the  paper,  and  that  he  seemed  to 
feel  well  pleased  and  proud  of  the  gifts  .to 
his  nephews.  There  Is  no  question  that  he 
subsequently  changed  his  mind,  and  he  seems 
to  have  fallen  out  with  the  Thomases  and  re- 
turned to  live  with  the  other  sister,  Mrs. 
Chase.  A  few  days  after  going  to  their  home 
he  brought  this  suit  There  la  a  conflict  in 
the.evldence,  and,  as  observed,  there  Is  noth- 
ing involved  in  the  case  but  questions  of  fact 
It  is  insisted  that  the  burden  was  on  the 
defendants  to  show  that  the  deeds  were  ob- 
tained without  undue  Influence.  There  was, 
however,  no  evidence  of  any  fiduciary  rela- 
tion existing  between  plaintiff  and  the  defend- 
ants, nor  evidence  to  show  that  their  parents 
influenced  him  at  the  time  the  deeds  were  ex- 
ecuted, although  he  does  testify  that  Mrs. 
Thomas,  the  mother  of  the  defendants,  was 
and  had  been  for  some  years  continually 
"pounding  at  him"  to  couny  the  land  to  her 
sons. 

In  a  case  tried  by  the  court  where  both 
sides  have  availed  themselves  of  an  oppor- 
tunity to  Introduce  all  th^  evidence,  the 
question  upon  which  rests  the  burden  of 
proof  is  of  no  Importance  unless  the  ruling 
of  the  trial  court  upon  that  question  indi- 
cates a  misconception  of  the  principles  of 
law  which  control  the  casa  The  record  dis- 
closes nothing  to  Indicate  that  the  Judgment 
is  based  upon  erroneous  views  respecting  the 
burden  of  proof.  We  are  unable  to  concur  in 
the  suggestion  in  plaintiff's  brief  that: 

"A  broad  aud  thoughtful  consideration  of  all 
the  evidence  will  lead  the  court  to  the  irresisti- 
ble conclusion  that  tiieae  deeds  were  not  pro- 
cured by  fair  dealing.^ 

There  was  abundant  evidence  to  muvort 
the  Judgment,  and  It  will  be  affirmed.  All  tbe 
Justicea  concnrring. 


FABNSWORTH  v.  BURDIOE  et  aL 
(No.  19136.) 
(Supreme  Court  of  Kansas.    Jnne  12, 

On  motion  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  91  Kan.  749,  147 
Pac.  863. 

MARSHALL,  J.  In  this  case  a  motion  for 
rehearing  has  been  filed  alleging  that  this 
court  probably  overlooked  Nelson  v.  South- 
worth,  93  Kan.  532,  144  Pac  835;  that  the 
court  Is  mistaken  as  to  the  weight  of  author- 
ity on  the  effect  of  the  word  "assign"  in  an 
indorsement  on  the  back  of  a  negotiable 
note ;  and  that  a  party  receiving  a  note  in 
payment  of  a  pre-existing  debt  Is  not  a  holder 
In  due  course. 

In  Nelson  v.  Southworth,  supra,  the  Judg- 
ment was  to  cancel  three  notes  procured  bjr 
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Southworth  by  iCraud.  The  notes  were  Be- 
nired  by  mortgages.  Two  of  them  were 
transferred,  one  to  Blxby,  and  one  to  Otis. 
The  trial  court  made  the  following  finding 
tst  fact: 

"Otis  and  Blxby  bought  tbeir  respective  aotea 
bm  Sonthworth  after  this  action  was  begun 
i^iioat  Sonthworth.  On  the  whole  of  the  evi- 
deace,  it  doea  not  appear  that  Otis  and  Bixby 
are  inoocent  holden.^  93  Kan.  page  93S,  144 
Pac.  page  837. 

One  of  the  notes  was  nonnegotlable,  and 
tbe  other  was  transferred  with  this  Indorse- 
ment: 

"For  value  received  !  hereby  assign  and  trans- 
fer the  within  cote  and  coupons,  together  with 
til  my  interest  in  and  all  my  zighta  under  the 
mortgage  deed  securing  the  same  to^  *  *  * 
without  recourse."  98  Kan.  page  537,  144  Pac. 
page  836. 

In  the  Nelson.  T.  SoattawortU  Case  whether 
or  not  the  holder  of  the  negotiable  note  be- 
came the  holder  thereof  In  due  course  and 
held  it  free  from  any  defect  of  title  of  the 
payee,  and  free  from  defenses  available  to 
the  malcer  against  the  payee,  and  might 
enforce  payment  ioc  the  full  amount  Uiereof 
against  the  maker,  eeems  not  to  lutve  been 
an  Important  factor  in  the  decision  of  this 
coort,  and  probably  was  not  necessary  to  the 
decisloa  of  that  case  under  the  findings  of 
the  court 

Responding  to  the  last  proposition  urged 
In  the  motion,  we  do  not  see  why  one  who  re- 
«elres  a  note  by  Indorsement  in  payment  of  a 
preexisting  debt  cannot  be  a  holder  in  due 
cootse.  The  facta  disclosed  by  the  record 
were  not  enough  to  put  the  plaintiff,  Farns- 
vorth,  on  Inquiry  as  to  the  good  faith  con- 
nected wUJi  or  the  conslderatlm  for  the 
note. 

We  have  carefully  considered  our  previous 
decisions,  the  condition  of  the  law  on  this 
BQbJect  In  the  other  states,  and  the  Nego- 
tiable Instruments  Law  of  this  state,  and 
bare  again  reached  the  conclusion  announced 
in  the  <q;)lnion  on  this  case  ^own  In  94 
Kan.  749,  147  Pac.  863,  to  which  we  now  ad- 
here. All  the  Justices  concurring. 


BAT  et  aL  V.  MISSOURI.  K.  is  T.  BX.  GO.t 

<No.  19580.) 

(Sapreme  Conrt  of  Kansas.    June  12,  191S.) 

(Byllabug  »v  tU  Court.) 

L  Carriers  ©=>21S— Intebstatk  Shipment- 
Action  FOB  DAMAOKS—TlJa:  FOB  CoifMENCT- 
MENT— CONTEACT  LlMITATIDN— VaUCDITT. 
A  contract  for  an  interstate  sbipment  of 
Oitfie  contained,  among  other  things,  a  stipula- 
tion that  an  action  by  the  shipper  to  recover 
•^aniagn  because  of  injnrlea  and  delays  occur- 
ring dnriag  the  transfiortation  must  be  com- 
menced within  91  days  after  the  happening  of 
the  injaries  and  delays.    Held,  that  toe  provi- 
sion ia  not  unreasonable  nor  invalid. 
„tEd.  Note/— For  other  cases,   see  Carriers, 
Cent.  Dig.  S§  674-696,  927,  928,  933-049 ;  Dec. 
Dit  •»218.] 


2.  Gabbiebs  ^=>218— Dauaoes  to  Intebstats 
Shipment— OoNTBAor  Liiutaiton— Waivkb 
— Ebtoppel. 
Mere  negotiations  between  the  parties  as  to 
settlement  or  compromise  of  the  claim  did  not 
waive  the  contract  limitation  nor  estop  the  car- 
rier from  insisting  that  the  right  to  sae  bad 
been  lost  by  lapse  of  time. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  M  674-696,  927,  028,  933-949;  Dec. 
Dig.  ^iS!] 

Appeal  from  District  Court,  Labette 
County. 

Action  by  D.  D.  Bay  and  others,  partners, 
etc.,  against  the  Missouri,  Kansas  &  Texas 
Railway  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded,  with  directions  to  enter  Judgment 
for  defendant. 

.  W.  W.  Brown  ^nd  James  W.  Reid,  botb  ot 
Parsons,  for  appellant  A.  I>.  Neale^  of  Che- 
topa,  t<x  app^lsee. 

JOHNSTON,  0.  J.  This  action  was  before 
this  court  on  a  previous  ai^al.  Ray  v.  Ball- 
way  Ca,  90  Kan.  244,  183  Pac.  847.  Two 
actions  were  (wigiually  brought  in  Justice 
court  by  plaintiffs  to  recover  damages  op  two 
shipments  of  live  stock  from  Electra,  Tex., 
to  St  Louts,  Mo.  The  actloos  were  consoli- 
dated in  an  appeal  to  the  district  court, 
where  the  plaintUfs  were  successful,  and  on 
an  appeal  to  this  conit  the  Jndgm^t  of  that 
conrt  was  reversed^  and  a  new  trial  ordered. 
On  the  second  trial  the  plaintiffs  again  pre- 
vailed, and  the  railway  ctmpany  apjieals. 

[1]  It  appears  that  on  or  about  October  22, 
1910,  plaintiffs  shipped  seven  care  of  cattle 
from  Electra»  Tex.,  to  National  Stockyards 
at  East  St.  Louis,  lU.,  or  St.  Louis,  Mo.,  as 
the  destination  is  spoken  of.  Fonr  of  the 
cars,  containing  108  head  of  cattle,  were  con- 
signed to  one  commission  firm,  and  the  other 
three  cars,  cootainiug  74  head  of  cattle,  were 
consigned  to  another  firm.  Contracts  cover- 
ing the  shipment  provided  for  the  filing  of  a 
verified  claim  for  any  damages  caused  by 
injury  or  delay  within  30  days  after  the  hap- 
pening, and  that  any  suit  for  damages  should 
be  b^un  within  91  days  after  the  happen- 
ing. It  appears  that  with  ordinary  handling 
the  cattle  should  have  arrived  at  destluatlou 
in  time  to  have  been  marketed  on  October  25, 
1910,  but  for  some  reason  did  not  arrive  until 
about  7  p.  m.  {nE  that  day,  causing  them  to  be 
marketed  on  October  26,  1910,  when,  it  is 
claimed,  the  market  price  had  fallen  10  cents 
a  hundred,  and  the  cattle  had  shrunken. 
Claims  were  presented  to  the  railway  com- 
pany by  the  oomniisalon  firms  in  behalf  of 
HHalntiOs  on  October  31  and  October  26, 1910, 
re^ectlvely,  for  the  loss  on  the  shipments: 
On  the  four-car  shipment,  (226.63,  comprising 
$123.67  for  "25  lbs.  per  head  excessive  shrink 
on  102  steers,  2,560  lbs.,  at  $4.86  per  cwt," 
$98.71  for  "10<  per  cwt  decline  on  08,710 
lbs.,"  and  S4.25  for  extra  feed  rendered  nec- 
essary; on  the  three-car  shiiraent^  $163.13, 
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comprising  987^  for  "25  Ibe.  shrlDk  on  74 
■teera,  1,850  Ibs^  at  $4.75,"  $71.01  for  "10^ 
depreciation  In  value  of  cattle  account  ap- 
pearance," and  $4.25  for  addlUraial  feed. 
The  railway  company,  after  Investigating  tbe 
claims  for  some  time,  offered  to  pay  In  settle- 
ment of  the  former  $76.92,  and  of  the  latter 
$92.47.  This  was  not  acc^table,  it  appears, 
to  plaintiffs,  and  this  action  was  begun.  De- 
fendant's demurrer  to  plaintiffs'  reply  was 
overruled,  and  on  the  trial  the  jury  returned 
a  verdict  for  plaintiffs  In  the  som  of  $3(^.51. 
Defendant's  motion  for  a  new  trial  was  over- 
ruled, and  It  DOW  appeals  from  the  Judgment 
rendered  against  it. 

The  principal  complaint  of  the  defendant 
is  that  a  recovery  was  permitted,  although 
the  shipping  contracts  expressly  provided 
that  any  action  for  damages  would  be  waiv- 
ed unless  It  was  begun  within  91  days  after 
the  injury  was  sustained;  that  the  alleged 
danHige  was  sustained  on  October  26,  1910; 
but  that  the  action  was  not  commenced  until 
September  11,  1911.  The  cattle  were  loaded 
at  Electra,  Tex.,  where  there  is  no  railroad 
agent,  aud  when  they  reached  Wichita  Falls, 
Tex.,  which  has  the  necessary  facilities,  the 
contracts  were  signed  in  behalf  of  the  plain- 
tiffs by  the  parties  In  charge  of  the  cattle 
and  who  accompanied  them  to  St.  Loiila 
While  a  witness  stated  that  some  one  at 
Wichita  Falls  told  the  representatives  of 
plaintiffs  to  sign  the  contracts,  and  that  they 
most  be  elgned  before  the  train  went  out, 
there  is  nothing  in  the  record  showing  duress 
In  the  execution  of  the  contracts,  and  it  is 
expressly  stated  that  fraud  is  not  charged  or 
relied  on  by  the  plaintiffs.  Tbe  parties  used 
the  contracts  as  transportation  on  tbe  trip 
to  St  Loois,  and  nothing  Is  found  In  the  tes- 
timony inconsistent  with  their  validity.  The 
contracts  being  valid,  and  the  shipment  being 
interstate,  the, federal  law  controls,  and  un- 
der numerous  decisions  limitations  in  ship- 
ping contracts  like  those  In  question  are  held 
to  be  reasonable  and  valid.  Watt  v.  Railway 
Co.,  90  Kan.  46ft,  136  Pac.  600;  Ray  v.  BaU- 
way  Co.,  90  Kan.  244,  188  Pac.  847;  Mo., 
Kans.  &  Tex.  Ry.  v.  Harrlman,  227  U.  S.  657, 
83  Sup.  Ot  397,  57  L.  Ed.  690;  Adams  Ex- 
press Co.  V.  Cronlnger,  226  U.  S.  491,  88  Sup. 
Ct.  148,  67  U  Ed.  314,  44  D.  R.  A.  (N.  S.)  257; 
Kansas  Southern  Ry.  v.  Carl,  227  U.  S.  639, 
33  Sup.  Ct  391,  57  L.  Ed.  683 ;  Mich.  Cent 
R.  R..  V.  Yreeland,  227  U.  S.  59,  33  Sup.  Ct 
192,  57  I..  Ed.  417,  Ann.  Cas.  1914C,  176.  The 
action,  as  we  have  seen,  was  not  brought 
within  91  days  after  the  loss  was  sustained, 
nor  until  320  days  after  that  time. 

[2]  It  Is  insisted  by  plaintiffs  that  com- 
pliance with  tbe  condition  limiting  tbe  time 
for  bringing  the  action  was  waived  by  the 
defendant  No  attempt  was  made  to  prove 
an  agreement  to  waive  the  limitation  nor  of 
any  Intention  of  tbe  defendant  to  relinquish 
any  ri^t  It  had  noder  the  ship'ping  contract. 
Waiver  la  largely  a  question  of  intention. 
Th&re  la  DO  waiver  unless  so  Intended  by 


one  party  and  so  accepted  by  tbe  oUi^.  40 
Cyc.  261.  It  la  claimed,  however,  that  de- 
fendant's Btatements  and  acts  are  siicb  as  to 
estop  It  to  inalat  on  the  appllcatl(Hi  of  the 
limitation.  A  number  of  letters  were  ex- 
changed between  the  parties,  and  the  con- 
tention Is  that  the  Btatsments,  therdn  con- 
tained were  muHi  as  to  lead  the  plaintiffs  to 
the  belief  that  the  lequirement  that  an  ac- 
tion upon  the  claims  must  be  brought,  U  at 
all,  within  01  days  had  been  abaiid<med,  and 
that  a  strict  compliance  with  it  would  not 
be  Insisted  on.  It  may  be  assumed  that  the 
condition  can  be  waived,  and  also  that  ime 
party  may  so  act  as  to  mislead  another,  and 
BO  as  to  be  eat<H>ped  to  say  that  noncompli- 
ance with  the  conditiffli  Is  a  bar  to  tbe  main- 
tenance of  the  action.  Here,  however,  the 
letters  on  which  estoppel  is  rested  were  not 
written  until  long  after  the  stipulated  period 
of  limitation  had  expired.  Tbe  time  began 
to  run  on  October  26,  1910,  and  the  first  let- 
ter of  the  defendant  touching  the  subject  and 
upon  which  a  claim  of  eetoi^l  is  rested 
was  written  near  the  end  of  the  following 
April,  and  at  that  time  the  bar  was  com- 
plete, and  the  right  to  bring  the  action  had 
long  since  been  lost.  The  subsequent  cor- 
respondence disclosed  a  disposition  <m  the 
part  of  the  defendant  to  investigate  the 
merits  of  the  claims  and  to  settle  and  com- 
promise so  much  of  them  as  were  deemed  to 
be  Just,  but  nothing  Indicating  an  intentional 
relinquishment  of  any  of  the  rights  and  ad- 
vantages stipulated  under  tbe  contract.  The 
first  commiinlcatlon  from  defendant  was  a 
letter  written  on  November  5,  1910,  to  one 
of  the  commission  firms  who  had  transmitted 
a  claim  to  it,  but  It  is  no  more  than  an  ac- 
knowledgment of  the  receipt  of  a  claim  which 
was  made  In  behalf  of  the  plaintiffs.  The 
purport  of  subsequent  letters  will  be  stated. 
On  April  29, 1911,  a  letter  was  written  by  the 
auditor  of  the  company  in  response  to  one  by 
the  representative  of  the  plaintiffs  stating 
that  the  defendant  had  taken  up  the  claims 
with  the  legal  department,  and  would  be  In  a 
position  In  a  few  days  to  advise  as  to  set- 
tlement. On  May  20th,  In  response  to  an- 
other inquiry  in  which  It  was  stated  that  the 
claims  had  been  turned  over  to  an  attorney, 
the  auditor  wrote  that  they  were  receiving: 
attention,  and  would  not  be  unnecessarily 
delayed,  and  that  the  matter  had  been  re- 
ferred to  their  attorney  in  Kansas,  and  as- 
soon  as  bis  report  was  made  they  would  ad- 
vise plaintiffs  of  what  disposition  would  be 
made  of  the  claims.  On  June  23,  1011.  the 
plaintlfCs'  attorney  wrote  to  the  auditor  of  the 
defendant  that  the  claims  were  In  his  hands 
for  adjustment,  and  tlmt  unless  adjustment 
was  soon  made  suit  would  be  brought  there- 
on. It  was  further  stated  that  he  would  only 
wait  a  few  days  to  know  the  purpose  of  the 
defendant  On  June  29,  1011,  the  attorney 
for  the  plaintiffs  again  wrote  with  respect  to 
the  claims,  stating  that  the  defendant  had  had 
them  under  consideration  since  the  26th  dajr 
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of  last  Octcd>eT,  long  mougb  to  hare  aaoer- 
tataed  the  facta  and  determined  what  they 
imposed  to  da  He  also  added  Out  he  ex- 
pected to  leave  his  office  aboat  the  7tb  day 
of  July  for  a  time,  and  that  he  oanat  know 
about  the  claims,  and.  If  eettlement  was  not 
made  before  that  time,  be  expected  to  Inatl- 
tnte  salts  on  them.  In  Jnly  the  andStor  ot 
Oie  defendant  wrote  the  attCMney  tor  idaln- 
tlb  In  re«peet  to  the  claim  for  9163.]£^  say- 
log  that  their  Investigation  showed  the  claim 
to  he  excesslTe,  both  as  to  the  Arlnfcage  of 
the  cattle  and  also  as  to  dqtredatlon  In 
Taloe,  and  he  added; 

"We  are  willing  In  order  to  dispose  of  thla 
claim  and  avoid  any  further  controversy  to  al- 
low $92.47  in  full  settlement  Kindly  advise  If 
we  shall  Issue  voucher  in  favor  for  that  amount" 

Oq  July  3,  IBll,  the  defendant  answered 
the  attorney  with  respect  to  the  claim  for 
$226.63,  stating  that  Investigation  bad  not 
been  completed  as  to  that  shipment,  but  that 
they  were  iianfUing  the  matter  by  wire,  and 
would  advise  something  definite  as  to  the 
disposition  of  the  claim  in  the  near  future. 
Od  July  18th  the  auditor  of  the  defendant 
wrote  in  respect  to  the  claim  for  $220.63,  say- 
ing tbat  the  bill  submitted  was  not  Justified, 
that  the  company  was  willing,  in  order  to 
dispose  of  the  claim,  to  allow  a  reasonable 
shrink  blether  with  extra  feed,  and  stating: 

"We  are  willing  to  allow  $76.92  in  full  settle- 
ment of  this  claim." 

The  statements  of  defendant  In  Its  corres- 
pondence with  the  plaintiffs  Indicate  a  desire 
to  compromise  and  settle  the  claims  even  aft- 
er the  right  to  sue  on  them  had  been  lost, 
bat  the  statements  and  negotiations  about 
settlement  at  tbat  time  caimot  be  regarded 
as  the  surrender  of  any  right  by  the  defend- 
ant or  the  waiver  of  a  bar  which  had  already 
fallen.  In  a  case  of  contract  limitation  as  to 
the  time  In  which  an  action  may  be  brought 
aud  where  the  time  bad  not  yet  expired  it 
has  been  held  that  negotiations  tax  a  settle- 
ment will  not  have  the  effect  to  waive  the  time 
Umlt  nor  estop  a  party  from,  asserting  tbat 
the  right  to  maintain  an  action  has  been  lost 
Oooden  v.  Amoskeag  Fire  Insurance  Ca,  20 
N.  H.  73;  Blanks  v.  Insurance  Co.,  36  La. 
Ann.  599;  McFarland  ft  Bteeile  v.  Peabody 
Insurance  Co.,  8  W.  Va.  425;  Fhcenlx  Ins. 
Co.  of  BrofrfOyn  v.  Lebcher.  20  lU.  App.  4S0; 
Metropolitan  Acddoit  Aas'n  t.  Oliftim,  63 
nt  App.  1S2. 

There  is  no  basis  for  a  claim  that  the 
plaintiXs  were  Induced  to  postpone  the  com- 
mencement of  an  action  wiUiln  the  stipulated 
time  by  anything  said  or  done  by  the  defend- 
sQt,  as  none  of  the  letters  touching  the  sub- 
ject were  written  until  long  after  the  limi- 
tation bad  expired.  The  last  letter  of  de- 
fendant Fating  to  the  compromise  and  set- 
tlUDat  was  written  <m  July  18, 1811,  and  the 
suit  was  not  brought  until  54  days  after  tbat 
time.  If  the  letters  had  been  written  before 
the  time  limit  had  expired,  and  had  been 


such  as  to  have  induced  plalnttfb  to  delay 
bringing  suit  until  after  the  stipulated  time, 
and  because  of  that  the  plaintiffs  had  become 
entitled  to  a  reasonable  time  after  the  flnal 
offer  made  hr  def^dant  to  begin  an  action, 
it  could  hardly  be  contended  ttiat  the  action 
was  brous^t  in  a  reasimable  time  after  July 
18,  1911.  However,  the  limitation,  as  we 
have  seen,  was  not  waived,  and  the  right  to 
sne  was  lost  to  the  plalntlfl^  In  91  daja  after 
the  damages  were  sustained. 

Because  the  right  to  sue  had  been  lost  long 
befi>re  Qie  action  was  brought,  the  Judgment 
most  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  in  favor  of 
def aidant  All  the  Justices  concurring. 


IfeOLAIN  T.  UtUUER  et  al.   (So.  19B49.) 
(Snpreme  Court  of  Kansas.    June  12,  1915.) 

(BifUahu*  Jnf  the  CouriJ 
iKDiANB  4=»23  —  Right  to  Sell  Ouwuro 

COBN— "INIEBEST  IN  LaKO." 

A  member  of  the  Prairie  band  of  Pottawa- 
tomie Indians  can  sell  the  corn  growing  on 
the  land  allotted  to  him  by  tht  government,  and 
the  contract  of  sale  is  not  a  contract  tonddng 
ttw  land  or  anj  interest  therein. 

[Ed.  Note.—For  other  cases,  see  IndtUBSL 
Cent  Dig.  fi  15;   Dec.  Dig.  «=923. 

For  other  definitions,  see  Words  and  Phrases, 
First  aod  Second  Serfes,  Intexsstl 

Appeal    from   District   Oourt,  Jackson 

County. 

Action  by  B.  0.  McClaln  against  Bobert 
Miller  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed,  with 
directions  to  enter  Judgment  for  plaintiff. 

M.  A.  Bender,  of  IQolton,  for  appellant. 
Crane  ft  Woodbnm  Broa,  ot  Holton,  for  ap- 
pellees. 

MARSHALL,  J.  This  la  an  appeal  from  a 
Judgment  granting  a  new  trial.  Patrldi 
Mish-no,  a  member  of  the  Prairie  band  of 
Pottawatomie  Indians  In  Jackson  county. 
Ran.,  was  allotted  certain  lands  by  the  gov- 
ernment, and  held  the  same  under  a  trust 
patent  Written  permission  was  given  him 
by  the  government  to  lease  his  allotment 
This  he  did  for  crop  rent  for  the  year  1912. 
Afterwards,  on  May  23, 1912,  he  sold  his  one- 
half  of  the  crop  to  the  plaintiff,  B.  O.  Mc- 
Claln. Later, '  Mlsh-no  sbld  the  corn  to  de- 
fendant Cooney,  and  delivered  the  corn  to 
him  after  It  was  severed  from  the  land. 
Cooney  then  sold  the  corn  to  defendant  Mil- 
ler. The  defendants.  Miller  and  Cooney,  re- 
fused to  deliver  the  com  to  the  plaintiff  or  to 
pay  the  plaintiff  for  It  The  court  granted  a 
new  trial  because  It  had  refused  to  give  the 
instruction  requested  by  the  d^endants  as 
follows: 

"I  Instruct  you  that  under  the  law  an  Indian 
holding  an  allotment  of  land  from  the  govern- 
ment cannot  malie  a  valid  sale  of  the  crops 
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grown  on  saoh  alldtment  Tinttt  after  tliey  have 
been  severed  from  the  land.  I  therefore  in- 
struct rou  that,  if  at  the  time  it  is  claimed  by 
the  plaintiff  he  purcbaBcd  the  com  of  Mish-no 
such  com  was  growing  and  not  severed  from  the 
land,  the  attempted  sale  was  void." 

The  federal  statute  governing  the  right  of 
Mlsh-no  to  sell  his  growing  corn.  If  there  la 
any  statute  on  tlie  subject,  is  as  follows: 

"Sec.  5.  That  upon  the  approval  of  the  allot- 
ments provided  for  in  this  act  by  the  Secretary 
of  the  Interior,  he  shall  cause  patents  to 
iasne  therefor  in  the  name  of  the  allottees, 
whidl  patents  shall  be  of  the  legal  effect,  and 
declare  that  the  United  Statea  does  and  will 
h^ld  the  land  thus  allotted,  for  the  period  of 
twenty-five  years,  in  trust  for  tiie  sole  use  and 
benefit  of  the  Indian  to  whom  such .  allotment 
shall  have  been  made,  or,  in  case  of  his  decease, 
of  his  heirs  according  to  the  laws  of  the  state 
or  territory  where  such  land  is  located,  and 
that  at  the  expiration  of  said  period  the  United 
States  will  convey  the  same  by  patent  to  said 
Indian,  or  bis  heirs  as  aforesaid,  in  fee,  dis- 
charged  of  said  trust  and  free  of  all  diarge  or 
incumbrance  whatsoever:  Provided,  that  the 
I^sident  of  the  United  States  may  m  any  case 
in  his  discretion  extend  the  period.  And  if  any 
c<9ivu-ance  shall  be  made  of  the  lands  set  apart 
and  allotted  as  herein  provided,  or  any  contract 
made  touching  the  same,  before  the  expiration 
of  the  time  above  mentioned,  such  conveyance 
or  contract  shall  be  absolutely  null  and  void." 
Act  Feb.  8,  1887,  24  U.  S.  Stat,  c  119.  J  6, 
p.  889  (Comp.  St  1913,  |  4201). 

.  Was  tbe  com,  when  it  was  sold  to-  the 
plalntUr,  real  or  personal  property?  It  It 
was  real  property,  the  Judgment  must  be  af- 
firmed, but  U  It  was  personal  property,  It 
must  be  reversed. 

It  is  argued,  first,  that  growing  crops  are 
a  part  of  the  realty.  Under  some  conditions 
this  Is  true;  and  under  others  it  Is  not  true. 
The  defendants  contend  that,  as  between  ven- 
dor and  vendee,  the  sale  of  land  carries 
with  It  all  growing  crops,  unless  there  Is  a 
reservation  of  such  crops.  Concerning  this 
there  is  no  ground  tor  dispute.  Smith  v. 
Hague,  25  Kan.  246;  Babcock  v.  Dieter,  30 
Kan.  172,  2  Pac.  504 ;  Chapman  v.  Veach,  32 
Kan.  107,  170,  4  Paa  100;  Garanflo  v.  Cooley, 
33  Kau.  137.  5  Pac.  760;  Beckman  v.  Siiies, 
35  Kan.  120,  123,  10  Pac.  592;  Goodwin  V. 
Smith,  49  Kan.  351,  31  Pac.  153,  17  U  R.  A. 
284,  33  Am.  St  Rep.  373 ;  PoUey  v.  Johnson, 
52  Kan.  478,  482,  35  Pac.  8,  23  L.  B.  A.  258 ; 
National  Bank  v.  Beegle,  52  Kan.  709,  35 
Pac.  814.  It  Is  also  argued  that  by  a  sale  of 
growing  crops  license  Is  given  to  ^ter  on  the 
land  and  sever  and  take  the  crops  away 
when  mature.  This  Is  the  established  law. 
The  defendants'  argument  must  fail,  unless 
growing  crops  are  a  part  of  the  land  on 
which  they  are  growing.  This  question  has 
been  disposed  of  by  this  court,  and  we  think 
by  the  Supreme  Court  ot  the  United  States. 
In  Mabry  v.  Harp,  53  Ean.  398.  36  Fa&  743, 
this  court  said: 

"Annual  crops,  like  wheat,  which  are  the 
product  of  industry  and  care,  sown  by  the  own- 
er of  the  soil  or  his  tenant,  while  growing  and 
immature,  are  personal  property.  Syllabus 
par.  1. 


See,  also,  Caldwell  ▼.  Custard,  7  Kan. 
303,  307,  and  Polley  t.  Johnson,  supra.  In 
Brlggs  T.  United  States,  143  U.  S.  346,  12 
Sup.  Ct  391,  36  I..  Bd.  180,  184,  It  was  held 
that  a  sale  of  cotton  already  planted  takes 
effect  the  moment  the  crop  appears,  and  that 
delivery  of  the  crop  Is  not  essmtlat  to  the  ti- 
tle. For  the  purpose  ot  inqHroTing  arable 
land,  an  Indian  may  cut  timber  from  his 
allotment,  and,  after  the  timber  is  severed, 
sell  It  United  States  t.  Paine  Lumber  Co., 
206  n.  S.  467;  27  Snp.  Ct  697,  51  L.  £d.  1139. 

"The  great  weight  of  authority  is  to  the  ef- 
fect that  annual  crops  raised  by  yearly  labor 
and  cultivation  are,  although  unsevered  from 
the  soil,  to  be  regarded  as  personal  chattels  and 
capable  of  being  sold  by  oral  contract,  without 
regard  to  whether  the  crops  axe  growing  or  ma- 
tured."   Note,  23  L.  R.  A.  (N.  S.)  1219. 

See,  also,  exbaustlTe  note  on  "Sale  or 
Mortgage  of  Future  Crops"  In  23  U  H.  A. 

449-47T. 

It  Is  argued  that  because  an  Indian  allot- 
tee Is  unable  to  lease  his  allotmmt  without 
permission  from  the  government,  and  because 
a  verbal  sublease  by  the  lessee  of  the  Indian 
is  void,  it  follows  that  Uie  Indian  cannot  sell 
bis  share  of  the  crops  growing  on  the  al- 
lotment The  weakness  of  this  argument  is, 
that  the  purchaser  from  the  Indian  is  not  a 
lessee.  If  his  purchase  Is  void.  It  la  not  be- 
cause he  has  leased  the  land  or  any  part 
thereof  or  Interest  therein. 

We  must  conclude  that  Mlsh-no  had  the 
right  to  sell  his  share  ot  the  com  growing  on 
his  allotment.  It  follows  that  the  trial  court 
erred  In  granting  a  new  trial  for  failure  to 
give  the  Instruction  requested. 

The  Judgment  is  reversed,  and  the  district 
court  Is  directed  to  enter  judgment  on  the 
verdict  All  the  Justices  ooncurrlns. 


KIRK  T.  FRATERNAL  AID  ASS'N. 
(No.  195ia) 
(S^»rame  Court  of  Eanaas.    Jons  12,  1916.) 

(Syllatua  Iv  ike  Court.) 

1.  INSUBAKCE  <©=»696— Beneficial  Aid  Ae- 
eociATioN— Validiti  or  Cebtificate— Dis- 
ability. 

A  fraternal  aid  association,  onder  a  char- 
ter granted  in  1894  authorizing  it  to  bestow  sub- 
stantial aid  upon  totally  disabled  member^  and 
under  section  4303  of  the  General  Statutes  of 
1900,  is  not  authorized  to  issue  a  certificate  pro- 
viding for  the  payment  of  a  specified  sum  to  the 
holder  thereof  upon  hia  reaching  the  age  of  TO 
years,  without  regard  to  whether  or  not  there 
IS  any  disability,  and.  if  such  a  certificate  is  is- 
sued, it  cannot  now  b«  enforced  against  the  as- 
sociation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1S37;  Dec  Dig.  «=3696.) 

2,  Insoeancb  <Ss>719— Bbhkfxcial  InsnuncK 
— RionT  TO  Change  Bekefits. 

Where  the  holder  of  a  beneficiary  certifi- 
cate In  a  fraternal  aid  assodatlon  agrees  In  his 
applicatkin  for  membership  that  ou  contract 
shall  be  governed  and  controlled  by  all  the  or- 
dera,  rules,  and  regulations  of  the  order  then 
in  force  or  that  thereafter  may  be  enacted  by 
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the  ?enenU  oottndl  of  the  aadociatlDn,  or  to 

submit  to  all  the  peualties  therein  coDtained, 
ftnil  that  tbe  application  shall  become  a  part 
of  the  contract,  the  asBoelation  has  authority 
to  change  the  benefits  to  accrue  under  tlie  cw- 
tificate  so  as  to  make  them  conform  to  the  char- 
ter of  the  association  and  tbe  laws  of  the  state. 

[£d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1855;  Dec.  Dig.  «=>719.] 

Appeal  from  District  Court,  Sumner 
County. 

Action  by  Mason  H.  Klrli  against  the 
Fraternal  Aid  Association.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Ed.  T.  Hackney,  of  W^lini^on,  and  George 
B.  Allen,  of  Kansas  City,  for  anteUanL  W. 
W.  Schwinn,  ct  WelUngton,  for  appellee. 

MABSHALU  J.  nos  la  an  action  to  com- 
pel payment  of  uie-half  of  a  boieflciary  cer- 
tificate in  a  fraternal  benefldary  aasoclatlou. 
lodgment  was  for  tbe  plaintiff.  The  defend- 
ant appeals 

Tbe  defendant  aseodatlon  was  incorporat- 
ed In  ISM.  Prior  to  that  time  It  existed  as  a 
Toluntary  association  of  individuals.  Tbe 
plaintiff  became  a  member  of  the  association 
ind  the  holder  of  a  certlflcate  therein  in 
March,  1893.  The  certlflcate  provides: 

"That  Mason  H.  Kirk  *  *  .*  ig  entitled 
to  participate  In  the  benefit  fond, '  *  •  •  gub- 
i«ct  to  all  the  conditions  on  the  back  hereof, 
tile  statements  made  in  his  aippUcation,  *  •  • 
*Dd  all  the  provisions  contained  in  the  funda- 
mtnta]  law*  of  the  General  Council,  and  is  lia- 
ble to  forfeiture  if  said  member  shall  not  comply 
vith  said  conditiona  and  fundamental  laws,  and 
with  such  by-lawB  as  are  or  may  be  adopted  by 
tbe  Gmeral  Council  or  by  the  local  council  of 
which  he  is  a  member." 

The  condition  material  to  this  case  is  that : 

"If   the    member    holding    this  certificate 

•  •  •  attains    the   age   of   seventy  years, 

*  *  *  he  shall  be  entitled  to  receive  one-half 
the  amount  which  would  have  accrued  in  the 
event  of  bis  death.  *  •  •  At  the  expiration 
of  five  years  from  the  date  of  total  disability  the 
holder  of  this  certificate  •  •  •  wiU  be  enti- 
tled to  receive  •  *  *  one-half  of  the  amount 
which  would  have  accrued  to  his  beneficiaries 
In  case  of  his  death  at  said  date,  provided  said 
total  ditabUity  atUl  exists." 

Tbe  material  parts  of  the  pMntUTs  aK>Ilca- 
tim  for  membership  in  ttie  association  are 
u  follows: 

"I  hereby  agree  •  •  •  that  I  will  be  gov- 
traed  and  this  contract  shall  be  controlled  by 
■U  the  laws,  rules,  and  regulations  of  the  order 
Dow  in  force,  or  that  may  hereafter  be  enacted 
by  the  General  Council  of  the  Fraternal  Aid 
Association,  or  aobmit  to-  the  penalties  therein 
eoatained.  •  •  *  i  further  agree  that  this 
■pplication  shall  become  a  part  of  the  contract 
betveen  me  and  the  Fraternal  Aid  Association." 

The  charter  powers  of  the  defendant  as- 
<ociatl<m  are  as  follows: 

To  promote  fraternal  regard  among  all 
vhite  peratHis  of  sound  bodily  health  and  good 
■nonl  character,  who  are  socially  acceptable 
ind  between  the  ages  of  eighteen  and  fifty-five , 
!«m.   2.  To  bestow  substantial  aid  upon  to- 1 
tiliy  disabled  members,  and  the  widows,  or- 1 
pBSBi,  heirs,  and  devisees  of  decmsed  nwmbeis.  I 
«■  To  care  tm  sick  and  distressed  members.  4. 1 


To  provide  for  weekly  indemzftty  for  mratbem 
disabled  by  accident  and  provide  for  substantial 
benefits  for  widows,  orphans,  heirs,  and  devisees 
of  members  whose  deaths  result  from  accidental 
causes." 

In  1898  the  defendant  modified  its  laws, 
and  provided  that  any  member  of  the  associa- 
tion who  attains  the  age  of  70  years,  and  whO' 
is  physically  disabled,  may,  at  his  election,  be 
paid  10  per  cent,  of  the  amount  of  his  cer- 
tificate annually  for  10  years,  or  be  paid  one- 
half  tbe  amount  of  the  certificate  In  a  lump 
sum.  The  plaintiff  sought  to  recover  on  the 
certificate  as  issued.  The  defendant  offered 
to  pay  under  the  laws  of  the  assodation 
as  tbey  now  exist.  Judgment  was  rendered 
on  a  demurrer  to  the  answer. 

The  defendant  contenda :  First,  that  the 
contract  saed  upon  was  and  is  ultra  vires, 
wholly  v<^d,  and  unenforceable  for  lac^  of 
corporate  capacity  to  assume  or  make  an 
agreement  for  endowment  Insurance,  and 
that,  even  If  the  contract  for  endowment  in- 
surance was  valid  and  binding  prlw  to  March 
1,  1808,  It  then  became  wholly  void,  unen- 
forceable, and  Illegal,  because  tn  contraven- 
tion of  the  express  statute  law  of  the  state ; 
second,  that  the  act  of  the  association  in  strUc- 
Ing  out  the  fflidowment  clause  In  its  outstand- 
ing certlflcatea  wea  clearly  within  tbe  reserv- 
ed power  of  the  society,  reasonable  In  Its  na- 
ture,  and  absolutely  necessary  to  be  made  to 
preserve  its  existence  and  enable  it  to  carry 
out  Its  lawful  promises  to  Its  members. 

[1]  1.  Was  the  centraot  ultra  vires  the  cor- 
poration? The  charter  gives  power  to  bestow 
substantial  aid  upon  totally  dlsahled  members. 
Tbe  contract  provides  that,  if  the  uoember 
holding  the  certlflcate  is  in  good  standing  as  a 
benefldary  member  of  the  Fraternal  Aid  As- 
sociation and  attains  the  age  of  70  years,  he- 
shall  be  entitled  to  receive,  etc.  Nothing  Is 
said  in  the  certlflcate  about  the  holder  bfr> 
Ing  totally  dlsaUed.  Is  it  presumed  that  a 
holder  of  one  itf  those  owtiflcates  Is  totally 
disabled  when  be  reaches  the  age  of  70- 
years?  Some  persons  at  70  axe  rigprom. 
Most  of  them  are  able  to  pwfonn  a  part  of 
the  work  to  wbidi  th^  bare  been  accnatiHned 
during  their  livee.  Some  are  totally  disabled. 
It  does  not  neeessarily  foUow  that  because 
one  baa  iea<d»d  the  age  of  70  years  he  Is 
totally  disabled.  Tbe  charter  Hffovides  for  the- 
bestowal  of  substantial  aid  upon  totally  dis- 
abled members ;  not  vpoa  monbers  wbo  attain 
tbe  age  of  70  years.  Tbe  provision  of  the 
contract  inovlding  that  if  the  monber  attains. 
tbe  age  of  70  years  he  shall  be  entitled  to  re- 
ceive  certain  payments  therein  set  fortb  is- 
outside  the  powers  conferred  by  the  charter. 
Boyd  et  al.  v.  Sontbem  Uotnal  Aid  Associar 
tion,  14B  Ala.  167,  41  South.  164;  Bockhold 
V.  Canton  Masonic  Mutual  Benevolent  As- 
sociation, 139  111.  440,21N.fil7M,2UR.A, 
4^  i  McCartney  r.  Supreme  Tent  K.  of  the- 
M.,  132  lU.  Aiv.  15 ;  DnnUey  and  Another  t. 
Harrison,  56  I*  T.  N.  S.  e&O,  61  J.  P.  788. 
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Tbe  statates  ct  this  state  provide  that  fra- 
ternal benefidaiy  assodatloDB  shall  make  pro- 
vision for  the  paymoit  of  benefits  In  case  of 
deatb,  and  may  make  provtelw  for  the  pay- 
ment of  bem^Us  In  case  of  alcknesa,  t^por- 
B.ry  or  pftrmanent  dlaabUlt}',  dther  as  a  re- 
sult of  disease,  aoddent,  or  old  age;  provided 
that  the  period  of  life  at  which  payment  of 
physical  disability  benefits  on  account  of  old 
age  cMumenoes  shall  not  be  under  70  years. 
Gen.  St  1909,  |  4S03.  This  statute  does  not 
in  terms  permit  the  payment,  of  any  sum  to 
the  hcdder  of  a  certificate  upon  his  readiing 
the  age  of  70  years.  In  addition  to  reabblng 
that  age.  he  must  be  either  temponurlly  or 
permanently  disabled  by  reason  of  his  age. 
The  certificates  issued  by  the  association  must 
be  those  authorized  by  the  statute,  or  they 
cannot  be  oiforced.  The  certificate  issued  by 
the  defendant  In  this  case  provides  for  pay- 
ment uptm  the  holder's  attaining  the  age  of  70 
years,  without  regard  to  disability.  The  sta- 
tute does  not  authorize  this  payment.  Walk- 
er V.  CommlssloDer  of  Insurance,  103  Mich. 
344,  61  N.  W.  512;  Calkins  v.  Bump,  120 
Mich.  336,  343,  79  N.  W.  401 ;  State  ex  reL  Su- 
preme Lodge  V.  Orear,  144  Ma  157,  45  S.  W. 
1081 ;  State  ex  rel.  v.  Vandiver,  213  Mo.  187, 
111  S.  W.  Oil.  15  Ann.  Gas.  283.  Bearing  on. 
and  closely  related  to  the  question  under  dis- 
cussion, are  GiUam  v.  Dale,  69  Kan.  362,  76 
Pac  861;  PUcher  v.  Puckett,  77  Kan.  284, 
94  Pac.  132,  17  L.  E.  A.  (N.  S.)  1083 ;  Bolce 
V.  Shepard,  78  Kan.  808,  96  Pac.  485;  Mod- 
em Woodmen  v.  Cwneaux,  79  Kan.  493,  101 
Pac.  1,  25  L.  R.  A.  (N.  S.)  814.  17  Ann.  Gas. 
865;  Johnson  v.  United  Workmen,  01  Kan. 
314,  137  Paa  1190,  60      R.  A.  (N.  a)  461. 

It  is  argued -that  the  association  is  estopped 
to  deny  the  validity  of  this  one  condition  of 
tbe  certificate  sued  on.  The  certificate  was  is- 
sued by  a  voluntary  association,  and  was  valid 
at  the  time  It  was  issued  February  6,  1893. 
February  17, 1894,  the  association  voluntarily 
incorporated,  and  under  Its  charter  It  did  not 
have  authority  to  issue  this  certificate.  Later 
still  chapter  23  of  tbe  Laws  of  1698  was  en- 
acted. This  statute  does  not  authorize  the 
association  to  contract  the  obligation  contain- 
ed in  the  certificate  sued  on.  After  the 
passage  of  this  act  the  association  amended 
ito  by-law  governing  this  certificate  so  as  to 
make  its  beneficiaries  correspond  to  those 
named  in  the  act  Of  this  amendment  the 
plaintiff  was  fally  notified  and  advised.  He 
continued  to  pay  his  assessmenta  He  had 
valuable  rights  under  his  certificate  and  the 
by-laws  as  amended.  These  rlghta  still  exist 
He  consented  to  the  change  In  the  by-lavra 
when  he  signed  his  application  for  member- 
ship in  the  association.  Under  these  circum- 
stances, we  do  not  think  the  defendant  is 
estopped  to  urge  the  invalidity  of  this  portion 
of  this  certificate. 

[2]  2.  There  remains  one  further  question 
for  discussion — the  right  of  the  association 


to  ammd  its  by-laws  gavmting  Its  bid  age  Ua- 
bility.  We  must  again  call  attenticm  to  tbe 
right  reserved  in  the  certificate  and  to  the 
consent  given  In  the  application  to  change  the 
by-laws.  Under  Miller  v.  Natlmal  Oonncll,  60 
Kan.  234,  76  Pac  880,  Haccahees  v.  Nelson, 
77  Kan.  620,  95  Pac.  1052,  and  Moore  v.  An- 
nuliy  Association  (Kaa)  148  Pac.  081,  decid- 
ed last  month,  the  defmdant  bad  antliorllsr 
to  change  its  by-laws  ther^y  cban^ng  the 
benefits  to  accme  to  the  plaintiff  under  his 
oertlflcate.  Esvedally  Is  this,  true  where 
the  chang^i  are  made  so  as  to  make  the  by- 
laws correspond  with  the  laws  of  the  state 
In  regard  to  beneficiaries. 

The  defendant  argues  that  this  case  is  con- 
trolled by  Hart  t.  Annnity  As^n,  86  Kan. 
318,  120  Pac.  868,  Ann.  Cas.  1913G,  672,  and 
not  1^  Miller  v.  National  CouneO,  supra.  In 
Hart  V.  Annuity  Asiha,  supra,  tlie  oertlflcate 
had  been  folly  paid  up  before  there  was  sny 
change  In  the  by^awa  govwning  that  oei^ 
tlflcate.  In  the  present  case  the  change  In 
the  by-laws  gowning  Om  eertlflcate  was 
made  14  years  before  the  beneficiary  be- 
came 70  years  of  age. 

The  Judgment  Is  reversed.  Tb»  denraner 
should  be  ovefmled.  and  the  cause  proceeded 
with  as  herein  indicated.  All  the  Jnstloes 
concurring. 

GITT  or  OOLUMBUS  v.  AMERICAN  OAS 

OO.  (No.  19B90.)t 
(Supreme  Oourt  of  Kansas.    June  12,  191S.) 

(Sytlabut  by  the  Court.} 
Gab  «=3l4r-GAS  Coupaivt— Acckftauci  or 

FSANCHISB— LUDT  ON  POWEKS. 

A  gas  compaoy  which  accepts  the  terms  of 
a  franchlBe  ordinance  expressly  providing  that 
a  certain  specified  rate  shall  not  be  exceeded, 
and  authorizing  the  shutting  ofF  of  gas  from  any 
consumer  in  arrears  tor  a  longerperiod  than  15 
days,  has  no  right  to  require  a  95  deposit  or  to 
add  a  penalty  of  5  cents  a  thousand  cubic  feet 
for  Donpaymeot  by  a  certain  time  in  the  month. 

[Ed.  Note.— For  other  cases,  see  Gas,  Oent. 
Dig.  a  10,  U;  Dec.  Dig.  «»14.] 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  the  City  of  Columbus  against  thtt 
American  Gas  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed, 
with  directions  to  modify, 

S.  L.  Walker,  of  Golumbua,  for  appellant 
Sapp  &  Wilson  and  T.  T.  Burr,  aU  oC  Galena, 

for  appellee, 

WEST,  J.  This  was  a  suit  by  the  city  to 
enjoin  the  gas  company  from  exacting  charg- 
es in  excess  of  those  permitted  by  the  fran- 
chise and  ordinance.  Section  2  of  the  ordi< 
nance  contained  an  express  provision  that 
the  rate  for  natural  gas  should  not  exceed 
25  cents  for  1,000  cubic  feet;  another  that 
the  company  should  furnish  free  to  the  city 
natural  gas  for  light  and  heat  in  all  dty  pnb* 
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He  bnlldiagB;  anotber  that  the  company 
Bhonld  have  the  rlf^t  to  sliut  off  gas  from 
anj-  coQsnmer  in  arrears  for  a  longer  period 
than  15  days.  It  appeared  tbat  the  company 
was  charging  a  mlntmnm  rate  of  50  cents  a 
month,  althoo^  no  gas  was  nsed,  and  this 
was  rajf^ed  by  the  court.  The  company  al- 
so reaoired  dtlzena  to  d^K»lt  $6  where  gas 
was  Installed  for  the  purpose  of  securing 
payment  of  gas  blll&  It  was  also  adding  a 
penalty  of  5  cents  a  thousand  on  all  bills  not 
paid  by  the  10th  of  the  month.  These  f6  and 
5  cent  requlrementa  were  by  the  court  held 
reasonable,  and  the  dty  appeals. 

The  familiar  means  nsed  by  pabllc  serrlce 
companies  fnrnlBhliig  gas,  water,  or  electrlo- 
Ity  to  aecare  prompt  payment  are  the  re- 
QUlremrait  of  certain  di^ioslts,  a  charge  for 
meter  service,  a  minimum  charge,  even  when 
no  i»roduct  la  used,  a  penalty  for  nonpay- 
ment, and  the  shutting  off  of  Uie  supply- 
When  tJie  gas  company  made  its  ocmtract 
with  tlie  dty.  It  was  donbtleas  familiar  with 
these  means  ordinarily  employed  to  Insure 
the  collertlQn  of  a  legal  or  proper  dharse,  bnt 
the  only  one  of  these  mmtloned  In  the  ordi- 
nance was  the  provialoQ  that  the  company 
should  have  the  right  to  6hut  off  all  gas  from 
any  conmuner  in  arrears  for  a  longer  period 
than  IS  da^  No  meiUlon  was  made  <^  a  de- 
posit, a  nrinlroum  diarge  or  a  paialty  for 
mmpaymoit.  The  agreement  to  furnish  free 
gas  for  light  and  heat  In  all  dty  public  build- 
tags  was  not  diown  to  have  been  rlolated,  as 
the  stipulation  or  admitted  &ctsdld  not  show 
tbat  the  room  In  question  or  the  portion  oc- 
cupied by  the  dty  eonld  rightfully  be  deemed 
a  dty  pnbUc  building. 

Instances  at  Judicial  consideration  of  sim- 
ilar charges  have  usually  been  those  involT* 
lug  only  the  reasonableness  of  regulations  by 
muoldpalltiea  or  other  public  service  corpo- 
lattons,  and  not,  as  In  this  case,  the  sole  mat- 
ter of  contract  right.  In  a  general  way  the 
law  Is  settled  that  sach  c<Hnpanies  are  re- 
quired to  supply  all  patrons  without  parti- 
ality or  discrimination,  and  may  make  rea- 
Booable  r^nlations  to  insure  full  and  prompt 
payment,  although  the  courts  have  differed 
somewhat  as  to  the  reasonableness  of  certain 
meaoB  employed.  Shiras  t.  Ewlng,  48  Kan. 
170,  29  Pac.  320;  Cooper  t.  Goodland,  80 
Kaa  m,  102  Pac  244 :  note,  23  L.  R.  A.  (N. 
8.)  410;  State  r.  Sedalla  Gas  Light  Co.,  34 
Mo.  App.  601 ;  Albert  v.  Davis,  49  Neb.  579, 
68  N.  W.  945 ;  GasUght  Co.  t.  Cedar  Bapids, 
144  Iowa,  428,  laO  N.  W.  986,  48  U  B.  A.  (N. 
S.)  102S,  138  Am.  St.  Sep.  299,  309, 310;  Smith 
T-  Capital  Gas  Co,  132  CaL  209,  64  Pac.  258, 
M  L  B.  A  769;  note,  61  Ll  B.  A.  112  et  seq. ; 
State  ex  reL  Hallett  t.  Seattle  Lighting  Co., 
60  Wash.  81. 110  Pac.  799,  30  U  B.  A.  (N.  S.) 
^  and  note;  Seatoa  Ca  t.  Idaho  Springs 
Co,  49  Colo.  122,  111  Pac.  834,  33  L.  R,  A. 
CN-  S.)  1078,  and  note;  Hatch  t.  Consumers' 
Co.  Ltd.,  17  Idaho,  204,  104  Paa  670.  40  JU 
B.  A  (N.  8.)  268,  and  note.  Among  Uie  fore- 


going authorities  may  be  found  discussed 
and  decided  many  phases  of  the  relations 
and  obligations  of  c<»npanies  and  mnnldpaU- 
ties  supplying  to  their  patrons  the  products 
already  mentioned.  A  few  dedsions  more  di- 
rectly In  point  may  be  briefly  noticed. 

In  Louisville  Gas  Co.  v.  Dulaney  &  Alex- 
ander, Same  v.  Stone,  100  Ky.  405,  38  S.  W. 
703,  36  L.  B.  A.  126,  the  charter  of  the  com- 
pany fixed  the  price  at  "not  to  exceed  one 
dollar  and  thirty-five  cents  for  one  thonsand 
cubic  feet,  less  a  discount  of  five  cents  per  one 
thousand  cubic  feet,  to  all  persons.  Including 
the  dty,  except  as  to  street  lamps,  paying 
tfaAlr  bills  within  Ave  days  atto:  same  are 
du&"  The  company  attempted  to  charge  a 
meter  r«at  and  to  uiOioid  the  same  as  a  rea- 
sooable  rule  and  regulation  Intended  to  ai>- 
ply  except  to  small  and  Infrequent  users*  but 
the  court  said: 

"The  company  can  only  diarge  for  the  quan- 
tity it  actually  furnishes,  and,  to  ascertain  what 
it  furnishes,  it  must  measure  It— how,  the  con- 
sumer does  not  care,  so  it  is  measnr«  correct- 
ly. The  appellees,  therefore,  are  entitled  to 
have  their  gas  furnished  to  them  already  meas- 
ured ;  and  for  it  so  measured  they  can  be 
made  to  pay  at  the  price  of  $1.35  per  1,000  feet, 
and  no  more."  100  Ey.  408,  38  &  W.  704,  86 
L.  B.  A.  126. 

It  was  further  said  that,  It  the  price  were 
not  restricted  In  the  organic  law  of  the  cor- 
poration, the  question  of  reasonableness 
might  arise,  but  that  presumably  the  com- 
pany was  aware  when  It  obtained  its  char- 
ter that  there  would  be  small  cmisumers  as 
well  as  large  ones,  but  that  It  did  not  on  tbat 
account  reject  the  charter  or  retain  the  right 
to  add  to  the  price  of  the  small  cosiaumer's 
MIL 

In  Capital  Gas  &  Electric  Light  Co.  v. 
Gaines,  49  S.  W.  462,  20  Ky.  Law  Hep.  1464, 
the  contract  between  the  dty  and  the  compa- 
ny provided  that  private  consumers  should 
be  supplied  with  gas  at  a  rate  not  to  exceed 
92  a  thonsand  cubic  feet,  and  it  was  held 
that  the  company  had  no  right  to  require 
payment  of  meter  rent  in  addition  thereto. 
Evidence  of  usage  so  to  do  was  held  Inad- 
missable ;  such  usage  being  inconsistent  with 
the  contract. 

The  Appellate  Division  of  the  Supreme 
Court  of  New  York,  In  the  City  of  Buffalo  v. 
Buffalo  Gas.  Co.,  81  App.  Dlv.  505.  80  N.  Y. 
Sum>.  1093,  held  that,  under  a  statute  pro- 
viding that  no  gaslight  corporation  should 
charge  or  collect  rent  on  its  meters  in  d- 
ther  a  direct  or  Indirect  manner,  it  was  un- 
lawful to  make  or  enforce  a  service  charge 
to  the  cfmsumer  based  on  the  capadty  of  the 
meters  which  it  called  a  minimum  gas  serv- 
ice bill,  which  meant  that  in  case  of  a  con- 
sumer who  did  not  use  tqt  to  a  certain  limit 
of  gas  a  month  a  charge  would  be  made  out- 
side of  that  amount  fixed  for  the  gas  itsdf. 
At  the  close  of  the  opinion  it  was  suggested 
that  the  charge  was  voluntarily  fixed  by 
agreement,  and  that  It  could  not  have  beoi 
forgotten  whoi  this  was  done  tbat  some  peo- 
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pie  would  take  bo  small  a  Quantity  of  gas 
tliat  it  would  make  their  buEdneas  undesir- 
able and  unprofitable,  and  "presumably,  as 
a  condition  of  securing  from  the  municipality 
certain  ri^ts  and  privileges,  a  sebednle  of 
rates  was  adopted  which,  taking  Into  account 
the  entire  business,  would  yield  adequate  re- 
turn's In  the  way  of  profits."  81  App.  Dir. 
509,  80  N.  Y.  Supp.  1096. 

In  Montgomery  L.  A  W.  P,  Co.  t.  Watts, 
165  Ala.  370,  51  South.  726,  26  L.  R.  A.  (N. 
S.)  1109,  138  Am.  St.  Rep.  71,  It  was  decided 
that  a  gas  company  whose  rates  are  fixed  by 
the  municipality  cannot  charge  a  meter  rent 
when  ctmsumptlon  does  not  reach  a  certain 
limited  amoimt  each  month.  It  was  said  In 
the  opinion  that  the  dedaions  are  not  in  har- 
mony on  this  question,  but  that  the  cases 
which  generally  Justify  such  a  charge  are 
based  upon  ordinance  or  contracts  worded 
differently  from  the  one  under  consideration 
or  upon  general  prlndplea,  without  regard  to 
any  contract. 

"However,  the  ordinance  constitutes  tbe  char- 
ter of  the  company,  and  the  contract  between  it 
and  the  city  is  for  the  ben^t  of  the  citizens; 
and  the  reasoning  of  the  cases  which  deny  sach 
right  to  the  company  under  like  circumstances 
commends  itself  to  our  judgment  *  *  *  If 
the  company  desired  the  privilege  of  charging 
more  in  certain  cases,  it  should  have  had  a  pro- 
vision to  that  effect  inserted  in  the  ordinance 
before  it  accepted  the  same."  165  Ala,  372, 
873,  51  South.  727,  26  L.  R.  A.  (N.  S.)  1109, 
133  Am.  St.  Bep.  71. 

Phelan  r.  Boone  Oas  Oo.,  147  Iowa,  826, 
125  N.  W.  208,  31  Ll  B.  A.  (N.  S.)  319.  in- 
volved the  right  of  a  gas  company  to  enforce 
a  rule  requiring  security  from  unknown  or 
Irresponsible  consumers  before  undertaking 
to  serve  them,  but,  it  appearlt^  that  the  Im- 
position was  not  attempted  in  good  faith, 
the  reasonableness  of  the  rule  was  not  pass- 
ed upon.  In  a  footnote  it  Is  said  to  be  folly 
settled  that  regulations  exacting  payment  in 
advance  in  reas(»iable  amounts  or  deposits 
3tor  secnilty  may  be  enforced,  but  the  dta- 
tkms  are  largely  of  cases  In  which  the  mat- 
ter of  abiding  a  contract  was  not  an  ele- 
ment 

In  State  ex  rel.  MacMdhon  v.  Independent 
XeL  Co.,  69  Wash.  156,  109  Pac.  366,  31  L. 
B.  A.  (N.  S.)  329,  the  establishment  In  tbe 
franchise  of  a  telephone  company  of  a  maxi- 
mum monthly  rental  was  held  not  to  prevent 
its  requiring  that  the  rentals  be  iMld  In  ad- 
vance, and  fh&t  an  additional  charge  be  met 
if  not  paid  before  a  specified  day  each  month, 
tlie  latter  provision  being  upheld  as  a  regula- 
tion to  Insure  prompt  paymmt  at  the  estab- 
lished Tate,  from  which  portion  ot  the  opin- 
ion one  of  Hie  Justices  dtesrated.  In  a  note 
tills  is  said  to  be  the  first  case  in  wblcb  this 
auestlon  ot  additional  diarga  has  been 
raised. 

With  all  tbe  well-known  means  of  enfmv- 
Ing  prompt  payment  available  for  sumes- 
ttcm  and  adoption,  the  company  ctmtracted 


with  ttie  dty  and  accepted  its  frantjblse  on  a 
baslB  of  charging  its  consumers  no  more  tlian 
the  rate  specified.  By  requiring  a  deposit  of 
t5  Crom  each  patron  a  fund  would  be  creat- 
ed the  interest  on  wblcb  would  be  of  value, 
adding  materially  to  the  Income  arising  from 
the  contract  rate,  and,  of  course,  an  ad<U- 
tion  of  5  cents  a  thousand  fbr  nonpaymoit  at 
a  certain  time  In  the  month  la  plaln!^  an  ad- 
ditional charge,  and,  while  both  ot  such  reg- 
ulations might  well  be  deemed  reasonable  In 
tbe  absence  of  an  express  Ibnltatlon,  the 
prindiAe  was  well  stated  in  Olty  of  Wlnfleld 
V.  Water  Co.,  SI  Kan.  70,  86^  82  Pac.  663, 
667: 

"We  hardly  eee  how  Oie  water  company,  by 
any  mere  regulations  of  its  own.  could  impose 
upon  the  citizens  higher  rates  for  the  use  of 
water,  or  more  burdensome  terms,  than  are  pro- 
vided for  in  the  ordinance." 

This  view  seems  in  consonance  with  the 
clear  terms  of  the  ordinance,  and  finds  suT- 
fldent  support  in  the  authorities  to  Justify 
the  conclusion  that  the  fS  deport  and  5-cent 
penalty  were  improper^  required  and  im- 
posed. 

The  cause  is  therefore  reversed,  with  di- 
recQons  to  modify  tbe  decree  in  accordance 
herewith.  All  the  Justices  concurring. 


PACBIABD  et  aL  V.  PACKARD  et  aL 
(No.  19271.)  t 
(Supreme  Court  of  Kansas.    June  12,  1010.) 

(Byllabut  by  th«  CourQ 

1.  DUCBETT  ARD  DiBIBlBUTION  4s»115— Pu- 
SCUFTION  OF  "AoVAnCKHENT**  — EvinKNCB 

IN  Rebuttal. 

The  presumption  that  a  grant  of  80  acres 
from  a  father  to  a  minor  son  was  an  advance- 
ment may  be  overcome  by  surrounding  drcum- 
stauces,  and  by  parol  evidence  of  statements 
made  by  the  father  either  before  or  after  the 
grant,  following  Martin  r.  Shumway,  89  Kan. 
802,  132  Pac  993  (dting  Words  and  Phrases, 
Advancement). 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |  426;  Dec  Dig.  «=» 
110.] 

2.  Desci:nt  a»o  DiBTBiBDnon  ^115— Pbb- 

BUHPTION  or  ADVAffCllOmT  — BVXMNOB  TO 

BSBUT. 

The  presumption  that  a  grant  of  90  acres 
from  a  father  to  two  minor  children  was  an  ad- 
vancement may  be  overcome  by  surrounding  cir- 
cumstances and  by  parol  testimony  of  a  diatriet 
judge  who  divorced  their  father  and  mother  and 
who  influenced  the  father  to  deed  the  property 
direct  to  them  for -their  support,  maintenance, 
and  education,  rather  than  to  their  motbo-, 
whom  he  thought  an  unfit  person  to  hold  the 
title. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  ^0;  Dec  I^. 
115.] 

8.  Descent  aito  DiSTBiBtmon  «!»11&— Pbe- 

eUHFTION  OF  AdVANOEUENT  — BviDEIfOK  TO 
OVKBCOHE. 

In  this  state,  tbe  presumptioD  that  a  gift 
by  a  father  to  his  child  is  Intended  as  an 
advancement  is  not  statutory,  but  is  merely  a 
rule  of  law  adopted  by  the  courts  in  fartherance 
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tt  in  eqnttilile  dMikw  f»t  hia  i»ropert7  amons  t 
Ui  diUdrant  and  this  preaDinption  uould  not  be 

BO  strong  or  so  hard  to  overcome  as  to  bring 
about  tbe  inequitnble  result  which  such  pre- 
sumption was  iDtended  to  prevent. 

[Ed.  Note,— For  other  cases,  see  Descent  and 
Distribution.  Gent.  Dig.  f  426;  Dec.  Dig.  «=> 
113.1 

Appeal  from  District  Court,  Dickinson 
County. 

Action  by  Anita  P.  Pacliard  and  others 
against  Clarence  E.  Packard  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
appeal  Aliirmed  in  part,  and  reversed  In 
part  and  remanded. 

W.  S.  Roark,  of  Junction  City,  and  O.  B. 
Rotfi,  oi  Abilene,  tor  app^nts.  Htitd  & 
Hard  and  C  S.  Crawf«d,  all  of  Abilene,  for 
qiipellees. 

DAWSON,  J.  TWa  is  an  appeal  wfalch  in- 
Tolves  the  law  relating  to  adrancements  made 
by  a  parent  to  three  of  his  children  and  a 
consideration  of  the  pertinent  facts  which  de- 
termine whether  certain  conveyances  made 
to  them  in  their  early  childhood  were  out- 
right gifts  or  adrancements  to  be  charged 
against  them  In  the  division  of  their  father's 
estate.  The  litigants  are  the  children  of  Au- 
gust Packard ;  the  plaintiffs  were  born  of  one 
mother,  and  the  defendants  of  another.  Au- 
gust Packard  lived  for  many  years  in  Dick- 
inson county.  He  was  an  ignorant  and  curl- 
ons  man,  but  he  seems  to  have  been  a  money 
maker  and  had  a  talent  for  accumulating 
land.  He  Iiad  a  wife  and  four  children  and 
was  divorced  from  her  about  26  years  ago; 
and  when  divorced  tbe  court  gave  this  wife 
about  300  acres  of  his  land.  Soon  afterwards 
a  man  and  wife  named  Mr.  and  Mrs.  Sfott 
came  to  lire  with  Packard.  I<ater  Mott  dis- 
appeared, and  Mrs.  Mott  continued  to  live 
with  him.  In  time  a  child,  Clarence,  was 
bom  to  Packard  and  this  woman,  and  three 
or  four  years  afterward  another  child,  Elmer, 
was  bom.  About  that  tline  he  married  Mrs. 
Mott,  and  afterwards  a  little  girl.  Pearl,  was 
bom.  The  first  wife  and  her  family  lived  not 
far  away  on  the  land  awarded  to  her  by  tlie 
coarL  When  Clarence  was  a  very  small  boy, 
his  half-brother  accidentally  chopped  off 
three  of  Clarence's  fingers.  The  father  took 
this  very  mnch  to  lieart.  Olarenee  was  his 
favi^te  dilld,  and  he  grieved  over  It  be- 
cause tbe  boy  would  not  be  able  to  be  a  farm- 
er, and  he  wanted  to  give  him  on  education 
and  "make  him  eren  with  the  balance  of  the 
ddldren."  So  he  procured  80  acres  ot  land 
for  Qarmoe  and  caused  a  deed  to  be  made 
directly  to  him  when  he  was  a  very  small 
child.  A  few  years  later,  and  while  Bimer 
and  Pearl  were  stlU  quite  young,  Mrs.  Mott 
Packard  brought  suit  f^alnst  Packard  for 
divorce.  DuEfng  the  divorce  trial,  and  after 
tbe  eridaice  was  concluded,  but  before  the 
ooort  gave  its  Judgmmt,  the  father  deeded 


to  Elmer  and  Peart  abaat  90  acrea  of  land, 
providing  that  the  rents  and  profits  on  tbe 
land  stiould  go  to  their  mother  until  ISmer 
was  21  years  old  and  thereafter  one^half  the 
rents  and  pn^ts  should  go  to  ttieir  motber 
until  Pearl  was  18  years  old.  Wlien  this  con- 
veyance was  effected,  the  final  ludgment  and 
journal  entry  In  the  divorce  caae  were  made 
awarding  Mrs.  Packard  67  acres  of  land. 
The  years  passed,  and  Packard  died  without 
a  will.  The  ddldren  of  the  first  wife  brought 
suit  In  partition  fOT  a  division  of  the  pro[^ 
erty,  and  alleged  that  the  80  acres  of  land 
given  to  Clarence  and  the  90  acres  of  land 
given  to  Elmer  and  Pearl  were  advancements 
and  should  be  charged  against  them  in  the 
division  of  the  estate.  Plaintiffs  also  alleged 
that  Elmer  was  not  an  acknowledged  son. 
That  last  contention  was  groundless,  and  tbe 
trial  court  very  properly  disposed  of  it  How- 
ever, Uie  trial  court  held  that  these  lands 
were  advancements  to  these  children  to  be 
taken  Into  account  in  the  division  of  the  es- 
tate. From  such  decision  the  defendants  have 
appealed. 

[1j  The  Legislature  has  covered  the  sub- 
ject of  advancements  very  briefly.  The  stat- 
ute merely  provides  that  property  which  has 
been  given  by  way  of  advancement  shall  be 
charged  against  the  heir  when  the  estate  is 
divided.  Gen.  Stat  1909,  H  2959,  2960.  It 
does  not  prescribe  how  the  fact  of  an  ad- 
vancement shall  be  determined,'  nor  on  whom 
should  fall  tbe  burden  of  proof.  Neither  has 
the  subject  provoked  much  litigation  In  this 
court  The  principal  cases  are:  Brook  v. 
Latimer,  44  Kan,  431,  24  Pac.  946,  11  L.  R. 
A  805.  21  Am.  St  Rep.  292;  Johnson  v. 
Eaton,  51  Kan.  708,  33  Pac.  597 ;  Goodnough 
V.  Webber,  75  Kan.  209,  88  Pac.  879;  Plow- 
man V.  Nicholson,  81  Kan.  210,  105  Pac.  692, 
106  Pac.  279 ;  Bums  v.  Burns,  87  Kan.  19, 123 
Pac.  720;  Alartin  t.  Shumway,  89  Kan.  892, 
132  Pac.  993. 

In  Brook  v.  Latimer,  44  Kan.  432,  24  Pac. 
946,  the  court  commented  on  the  fact  that  our 
statutes  established  no  rule  of  evidence  by 
which  the  fact  of  advancement  can  be  shown. 
An  examination  of  authorities  shows  a  direct 
conflict  as  to  the  burden  of  proot  Thus  in 
U  Cyc.  164,  it  is  said: 

"The  donor  must  have  intended  tbe  property 
as  an  advancement,  or  it  will  not  be  effectual  aa 
audi  in  the  absence  of  a  statute  to  the  con- 
trary." 

See,  also,  authorities  collated  In  1  Words 
and  Phrases,  220,  221. 

On  the  other  hand,  that  new  work  (1  R.  C. 
L.  668)  says  that  a  substantial  gift  from  a 
parent  to  a  cftlld  will  be  presumed  to  be  an 
advancement  It  adds: 

"A  transfer  of  land  by  a  parent  during  his 
lifetime  to  a  child  will  be  presumed  to  consti- 
tute an  advanccmpnt  of  a  portion  or  the  whole 
of  that  child's  share  in  the  parent's  estate, 
where  the  consideration  expressed  is  nominal, 
and  natural  love  and  affection." 
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We  think  that  this  conflict  of  anttaorltr 
arises  largely  because  statutes.  For  In- 
stance, In  Maasachusetts  the  statute  pro- 
Tides  that  the  intention  of  the  advancement 
mnst  be  proved.  Osgood  y.  Breed's  Heirs,  17 
Mass.  356,  8S8.  In  Mew  Jeney.  on  the  other 
band,  the  statate  says  that  a  gift  of  land  by 
a  fattior  to  a  child  shall  be  presumed  to  be 
an  adrancemoit  Hatt»»ley  y.  Blssett,  KL  N. 
J.  Bq.  087,  29  AO.  187.  40  Am.  St  Rep.  SS2. 

With  the  passing  years  and  without  any 
statute,  It  would  appear  that  this  court  has 
Inclined  to  the  latter  view.  In  Martin  t. 
Shumway.  89  Kan.  892,  894.  U2  Fac.  993,  it 
was  said: 

"The  parent's  actnal  purpose  Is  the  very  mat- 
ter of  inquiry,  and  the  supposition  tbat  be  in- 
tends equalit?  results  only  from  a  rebuttable 

presumption.'* 

And  that  is  a  very  fair  place  to  leave  it 
But  we  would  not  say  that  such  a  presump- 
tioD  should  be  a  very  burdensome  one  to  orer- 
come.  The  attendant  circumstances,  the  In- 
ferences, the  direct  evidence  when  there  Is 
any,  and  the  net  result  on  broad  equitable 
principles — all  these  should  be  liberally  con- ' 
sldered.  Cases  will  not  be  wanting  where  [ 
the  grantor  never  gave  a  tbought  to  the  re- 
sult of  his  bounty,  or  whether  it  would  be  a 
subject  of  controversy  after  he  had  gone  to 
Ills  grave. 

An  advancement  usually  takes  the  form  of 
a  grant  of  land  or  gift  by  a  parent  to  a  grown 
son  to  start  him  In  business  or  to  a  grown 
daughter  on  the  occasion  of  her  marriage; 
but,  even  In  those  cases,  where  no  statute 
controls,  the  presumption  that  the  gift  is  an 
advancement  is  not  strong.  Uoreover,  where 
such  gifts  are  made  to  adults,  it  will  ordi- 
narily be  no  great  burden  for  them,  know- 
ing all  the  facts,  to  produce  evidence  on  the 
question  of  advancement  or  outright  gift.  A 
too  rigid  application  of  this  rule  of  presump- 
tions as  to  gifts  to  sman  children  wlU  fre- 
quently result  in  Injustice.  If  they  have  re- 
ceived these  gifts  at  an  age  when  they  had 
no  memory  of  the  circumstances,  the  burden 
of  overcoming  a  strong  presumption  could 
scarcely  be  borne. 

Toocliing  another  phase  at  the  law  as  af- 
fecting the  instant  case,  it  was  properly  con- 
cluded in  Martin  v.  Shnmway,  89  Kan.  892, 
132  Fac.  993,  that  In  this  state  there  is  no 
hard  and  fast  rule  Chat  the  declarations  of 
the  grantor,  offered  to  show  his  purpose  In 
making  a  deed,  may  never  be  received  after 
its  execution.  The  syllabus  reads: 

"Upon  the  issue  whether  a  deed  made  by  a 
fother  to  a  son  was  a  preferential  gift  or  an 
advancemeDt,  subsequent  statements  of  the 
grantor  are  admissible  in  evidence,  if  they  tend 
to  show  what  his  purpose  was  at  the  time  of 
its  execution,  regardless  of  which  aide  of  the 
controversy  they  support" 

Applying  these  observations  to  the  case  be- 
fore us,  we  liave  no  difficult  in  determining 
that  tile  80  acres  whiCh  Augu»t  Padtard  pro- 
cured and  caused  to  be  conveyed  direct  to 
Clarence,  the  little  boy  who  bad  tlie  misfor- 


tune to  hare  his  hand  mutilated,  was  an 
outright  gift  and  not  an  advanc^nent  Not 
only  the  attendant  circumstances  but  the 
positive  testimony  was  to  that  effect  One 
witness  heard  the  father  say  that  he  was 
going  to  deed  80  acres  to  Claroice,  as  he 
would  never  be  able  to  run  a  farm  with  ai» 
hand;  tbat  he  wanted  to  give  blm  an  edu- 
cation and  the  Income  from  that  land.  The 
mother  was  beard  to  say:  "Tend  to  that. 
Are  you  going  to  tend  to  tbat  ri^t  away?" 
And  the  father  answered,  "I  will  tend  to 
It  as  soon  as  I  go  to  town."  Another  witness 
testified  to  a  conversation  with  the  father 
concerning  the  deeding  of  the  80  acres  to  the 
boy  Clarence: 

"He  (the  father)  told  me  that  he  never  had  » 
deed  to  it;  in  other  wotds,  that  be  had  had  it 
deeded  to  the  boy  fnnn  the  owner  in  order  to 
make  him  even  with  the  others,  so  he  would  be 
even  with  the  balance  on  account  of  tliat  crip- 
pled hand." 

Some  of  tbls  testimony  related  to  cotn- 
rer8ati<nia  with  the  father  after  the  trans- 
actloUf  but  even  so  it  was  clearly  admissible 
under  Martin  T.  Shumway. 

Kec^ilng  in  mtnd  that  we  have  no  statutory 
presumptitm^  -of  advancements  in  this  state, 
and  that  at  most  it  is  only  a  precautionary 
presunQ>tlon  imposed  by  the  wisdom  of  tbe 
courts,  and  merely  a  rebuttable  presumption 
as  said  In  Martin  v.  Shumway,  tbe  drcum- 
stanoes,  the  inferences,  and  tbe  testimony 
clear^  rebutted  any  presumption  that  Glar- 
euce's  80  was  intended  by  his  father  as  an  ad- 
vancement and  not  as  an  outright  gift  Nor 
have  we  any  donbt  tbat  the  district  court 
would  have  reached  the  same  conclusion  if 
it  bad  believed  the  doctrine  laid  down  in 
tbe  syllabus  of  Martin  v.  Shumway  to  be  set- 
tled law  in  this  state.  Tbls  takes  notiilng 
from  the  general  rule  tbat  this  court  w^lll 
not  disturb  a  trial  court's  finding  of  fact 
based  upon  conflicting  testimony. 

it,  S]  Coming  now  to  the  aueati<m  as  to 
the  90  acres  conveyed  by  tbe  fatber  to  Elmer 
and  Pearl  in  the  midst  of  the  divorce  pro- 
ceedings Instituted  by  their  mother:  The 
situation  at  the  conclusion  of  that  litigation 
was  the  separation  of  tbe  ftitber  and  mother. 
The  fatber  gave  tbe  mother  07  acres  of  land 
and  the  reata  and  profits  of  the  90  acres 
deeded  about  the  same  time  to  the  two 
small  children,  Klmer  and  Pearl ;  the  mother 
to  enjoy  these  rents  and  profits  nutU  tbe 
children  attained  their  majority.  Tbe  cir- 
cumstances and  admitted  evidence  were  not 
sufficient  In  the  opinion  of  the  district  court 
to  overcome  the  presumption  that  the  grant 
of  90  acres  was  an  advancement  to  tbe  chil- 
dren. Tbe  defendants  <^ered  to  prove  tlic 
^tuatlon  in  which  tbe  first  family  of  Pack- 
ard was  placed  at  the  conclusion  of  the  liti- 
gation which  divorced  him  from  his  first  wife. 
She  and  her  children  were  awarded  about 
300  acres  of  Packard's  land.  To  be  sure,  the 
mother  was  given  tbe  tlUe  to  the  land;  but, 
where  tbe  courts  have  created  a  presnmption 
concerning  advancements  for  the  purpose  of 
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dttlliw  wltk  tbese  matters  In  a  broad  and 
equitable  way,  it  was  a  j^aper  dicnmstance 
to  be  constdered  as  Bbowing  Packard's  In- 
tention In  dealing  with  eaxii  matters.  The 
children  of  the  first  wife  will  naturally  ac- 
quire this  laud  when  their  mother  la  done 
with  it.  ^nthoot  levity,  we  mlgbt  aA  what 
was  the  custom  and  Intention  of  FadEard 
when  he  was  getting  rid  of  bia  wives  and 
their  offiprinff.  Did  he  intend  to  diserlml- 
nate  between  his  first  family  and  his  BeoondT 
Tbei«  ooold  be  no  presompticoi  of  sudi  an  in- 
tent. 

Abont  the  time  oi  Padcard'B  second  di- 
Torce*  he  was  accosted  by  a  Moid: 

"How  is  ererythins.  Gas?  Ton  still  have  a 
whole  lot  of  tronble  with  women?"  PatAard: 
"Y»,  it  seems  that  I  do;  bat  I  always  have 
enough  to  pay  out" 

How  was  be  paying  out?   Partially  or  Im- 
[lartiallyi   His  first  wife  and  her  four  chil- 
dren were  dismissed  with  300  acres  of  land. 
Were  fata  secoi<d  wife  and  her  three  children 
lUsmissed  with  only  67  acres  and  a  couple 
of  tracts  as  "advancemoits"  ?   The  67  acres 
to  the  second  wife,  the  80  acres  to  her  son 
Clarence,  and  the  90  acres  to  Elmer  and 
Pearl,  would  comprise  2.37  acres.  This  would 
be  a  tolerably  fair  apportionment  to  each  of 
his  families,  considering  the  fact  that  the  drat 
wife  had  oue  more  child  than  tbe  second, 
bat  highly  unfair  to  the  second  family  of 
children  If  part  of  the  grant  to  the  second 
family  Is  to  be  charged  to  them  as  an  ad- 
vancement, on  the  mere  technical  ground  that 
the  title  was  vested  in  tbe  children  instead 
of  In  their  mother,  as  was  dene  In  the  case 
of  Packard's  separation  from  his  first  wife. 
When  these  two  widows  die,  what  will  be 
tbe  nataral  and  probable  situation  of  these 
rival  families  of  children  of  August  Packard? 
Tbe  firat  family  will  inherit  300  acres  which 
their  father  or  the  divorce  court  bestowed  on 
their  mother,  and  four-sevenths  of  all  his 
other  property.  The  younger  family  of  chll- 
ii&i  will  inherit  only  67  acres  which  their 
fotber  or  the  divorce  court  bestowed  on  their 
mother  and  three-sevenths  of  their  father's 
property.   And  this  unfair  result  is  brought 
about  by  the  invocation  of  a  presumption  of 
law  adopted  by  the  courts  of  this  state  pre- 
daely  to  prevent  such  an  Inequitable  result 
The  result  being  wrong,  at  least  highly  In- 
eqaitable,  let  us  see  if  the  cause  can  be  lo- 
cated?   On  the  evldeuce  adduced,  the  dis- 
trict ooort  decided  that  It  was  not  sufficient 
to  ovflTCwne  the  presumption  that  tbe  grant 
hi  Qie  chUdien  Blmer  and  Pearl  was  an  ad- 
vtncement.   This  grant  was  90  acres,  and 
tbey  took  it  In  their  early  Infancy  hardened 
wUti  a  charge  of  all  its  rents  and  profits  to 
thOx  mother  during  their  minority.  The  de- 
fendants olteed  to  show  by  the  dlsttict 
judge's  notes  in        seomd  dtvorce  trial 
tbtt  the  deed  to  Blmw  and  Pearl  was  exe- 
ented  after  the  evidence  In  that  case  was 
nbmittcd  and  befwe  Jodgment.   This  was 
eidoded  on  the  ground  that  the  judge's  notes 


"axe  not  evldenee  of  anyUdng,**  and  beeaose 
"tiifoe  Is  no  provisim  of  the  statute  txx  the 
admission  of  tbe  memorandum  that  tbe  Judge 

This  carries  the  matter  entirely  too  far. 
Tni^  the  judges  notes  are  not  a  part  ot  the 
teeord ;  bat-  they  have  at  least  the  same  svl- 
dential  potency  as  Oxe  wtrles  of  a  private 
diary  or  m^mwandmn  by  any  rouble 
person.  They  may  be  presumed  to  be  a 
trustworthy  dixonide  of  evente  as  Uiey  trans- 
plred  in  the  course  of  the  trlaL  They  were 
competent  as  evidence  to  show  whether  there 
was  a  lapse  ot  a  few  days  between  the  cwr 
elusion  of  the  evidence  and  the  rendltlaa  of 
tbe  judgment  U  Qie  record  is  aUent  on  that 
sahject  This  takes  nothing  from  what  has 
been  said  in  Pennodk  v.  Monroe^  B  Kan.  578 ; 
Chemical  Oa  v.  Morrison,  76  Kan.  798,  SOB, 
92  Pac.  1U4:  OUmore  v.  Salt  Co.,  82  Kan. 
18,  20,  1S9  Pac.  1168. 

We  think  It  highly  significant  that  this 
grant  of  90  acres  to  Elmer  and  Pearl  was 
made  In  the  midst  of  the  divorce  case  between 
their  father  and  mother,  and  that  the  grant 
was  charged  with  the  rente  and  profits  to 
their  mother  during  their  minority.  The  wel- 
fare, education,  and  support  of  those  laill- 
dreu  were  the  most  Important  matters  which 
pertained  to  that  divorce  case,  and  undoubt- 
edly they  bad  received  the  court's  most  solicit- 
ous care.  These  and  the  other  clrcumstaDceii 
which  should  properly  be  taken  Into  account 
go  far  towards  overturning  the  presumption 
of  advancement. 

Defendants  filed  a  motion  to  set  aside  the 
judgment  and  to  permit  the  Introduction  of 
further  testimony  which  would  tend  to  over- 
come the  presumption  of  an  advancement 
It  was  to  this  effect:  The  former  district 
Judge  who  granted  the  second  divorce  would 
testify  that  the  conveyance  to  Elmer  and 
Pearl  was  made  pursuant  to  his  directions; 
that  he  liad  suggested  that  he  intended  to  re- 
quire Packard  to  give  a  certain  portion  of 
his  real  estate  for  their  support,  mainte- 
aance,  and  education;  that,  as  this  judge 
remembesed  It  it  was  to  be  not  less  than  80 
acres;  and  that  he  preferred  to  have  the 
deed  made  to  them  rather  than  to  their  moth- 
er, whom  he  deemed  an  unsuitable  person  in 
whom  to  vest  the  title ;  and  that  the  decree 
which  he  did  enter  touching  the  division  of 
Packard's  property  took,  into  account  the  fact 
that  such  provision  was  contemporaneously 
made  for  the  maintenance,  support,  and  edu- 
cation of  the  children.  Such  testimony  would 
conclusively  repel  any  presumption  ot  an  ad- 
vancement to  Elmer  and  Pearl,  and  no  rule 
of  evidence  is  cited  to  show  that  it  would  be 
inadmissible.  It  Is  not  proposed  to  attadc  the 
divorce  Judgment  but  tbe  circumstances  are 
clearly  evidential  on  the  qnestl<m  of  advance- 
ment There  is,  however,  no  need  of  a  new 
trial  on  the  whole  Issue.  Civ.  Code,  i  307. 
(Gen.  St  1D08,  |  0801).  The  judgment  of  the 
dlatriet  court  that  Elmer  was  an  adaunrledg- 
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ed  turn  Is  affirmed.  Tbe  judgment  tbat  the 
grant  of  80  acres  to  Glar«ioe  was  an  ad- 
vancement Is  reversed  on  the  evidence.  On 
the  question  as  to  whetber  tbe  ^ant  of  90 
acres  to  Elmer  and  Pearl  was  an  advance- 
ment, the  cause  Is  reversed  and  remanded, 
with  Instructions  to  grant  the  motion  to  set 
aside  tbe  Judgment  and  to  admit  the  farther 
testimony  outlined  in  tbe  affidavit  used  In 
support  of  that  motlcm. 

A  soggestlon  Is  made  that  tbe  guardian  of 
tbe  minors,  Elmer  and  Pearl,  has  acquiesced 
in  tbe  Judgment  against  them  by  maUng  a 
selection  of  lands  aK>raised  by  the  court, 
and  that  this  works  an  estoppel  as  to  them. 
Tbe  goardlmn  of  ttie  children  bad  no  such 
antborl^,  and  the  inberltance  of  these  chil- 
dren cannot  be  sacrificed  by  any  such  an  ap- 
plication of  the  doctrine  of  estoppel. 

Cause  remanded  tot  further  proceeding  In 
accordance  herewltb.  All  the  Justices  con- 
cunlng. 


TOUNT  V.  HOOTER,  Sheriff.    (No.  10533.) 
(Supreme  Court  of  Kansas.    June  12.  1915.) 
(SffUahut  by  the  Court.) 

1.  Execution  «=»  172— Injunction  — Neces- 

SABT  PABTIBS  —  JtTDaHENT  GbEDITOB  — Ao- 

TzoM  Against  Sheriff. 

The  judgment  creditor  la  not  a  necessary 
party  io  an  action  to  enjoin  a  sheriff  from  Bell- 
ing the  property  of  a  third  person  under  an 
execution  Issued  on  a  Judgment  in  an  action  to 
which  such  third  person  was  not  a  party, 

[Ed.  Note.— For  other  caees,  see  Execution, 
Gent  Dig.  H  619-089;  Dec  Dig.  «»172.] 

2.  Execution  ^=»171— Sale— Tuibd  Pabtt 
Cij«i£A  NT— Injunction. 

An  action  can  be  maintained  by  the  owner 
of  real  property  to  enjoin  its  sole  under  an  ex- 
ecution issued  on  a  judgment  against  another 
person  in  an  action  to  which  the  owner  of  the 
property  was  not  a  party. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  Si  49T-518;  Dec.  Dig.  «s»171.} 

Appeal  from  District  Court,  Cowley 
County. 

Action  by  Oral  B.  Tount  against  L.  W. 
Hoover,  Sheriff  of  Cowley  County.  From  a 
Judgment  for  plaintiff,  d^endant  appeals. 
Affirmed. 

C.  T.  Atkinson,  Of  Arkansas  City,  for  ap- 
pellant. U  C.  Brown,  of  Arkansas  City,  for 
appellee^ 

HABSHALIi,  J.  This  is  an  action  to  en- 
Join  tbe  sheriff  of  Cowley  county,  Kan.,  from 
selling  real  property  under  an  execution. 
Judgment  was  rendered  for  the  plaintiff. 
Tbe  defendant  appeals. 

Tbe  petition,  omitting  formal  parts,  al- 
leges: 

"That  in  a  certain  action  pending  in  the  jua- 
tice  court  of  D.  D.  Light,  a  justice  of  the  peace 
in  and  for  Bolton  township,  Cowley  county. 
KaUn  wherein  C.  E.  Cummins  was  plaintiff  and 
Louisa  F.  Tount  was  defendant,  the  said  plain- 
tiff recovered  Jadgment  against  said  defendant, 
Louisa  F.  Yount,  and  the  same  was  abstracted 


to  this  court  by  the  plaintiff.  That  said  plain- 
tiff caused  an.  execation  to  be  issued  on  said 
judgment,  and  the  same  was  placed  in  the  hands 
of  me  defendant,  and  said  defendant  levied  said 
execution  on  the  east  half  of  the  southeast 
quarter  of  section  8,  in  township  34,  range  3 
east,  in  Cowley  county,  Kan.,  and  has  adver- 
tised said  premises  for  sale,  and  is  about  to  sell 
the  same  as  tbe  property  of  the  said  Louisa  F. 
Tount.  That  this  plafaitiff  Is  tiie  owner  in  fee 
simple  of  the  above  mentioned  and  described 
pienuses,  and  was  such  owner  long  prior  to  tbe 
commencement  of  tbe  suit  upon  which  said  exe- 
cQticm  is  based  and  under  and  by  virtue  of 
which  said  defendant  Is  about  to  sell  said  prem- 
ises. That,  by  reason  of  the  premises,  the  plain- 
tiff will  be  disturbed  in  the  peaceable  possession 
and  occupancy  of  said  premises,  and  that  by  a 
sale  of  said  premises  he  will  further  suffer  irrep- 
arable Injury  and  dami^e,  for  which  be  hu  no 
adequate,  remedy  at  law,  and  the  sale  of  said 
premises  under  said  execution  will  Incumber  the 
title  to  said  real  estate." 

The  defendant  filed  a  general  demurrer^ 
which  was  overruled.  Judgment  was  ren- 
dered for  the  plaintiff  on  the  demurrer. 

[1]  1.  The  defendant  contends  that  the  de- 
murrer should  have  been  sustained  beceutte 
the  judgment  creditor  was  not  a  party  to  the 
salt 

*'A  final  injunction  will  not  "be  granted  until 
all  the  parties  whose  Ie;tal  rights  arc  to  be  di- 
rectly affected  by  it  are  made  parties  to  the 
action."  State  v.  Anderson,  5  Kao.  90,  syl.  par. 
1;  Gilmore  v.  Fox,  10  Kab.  609,  512;  Hays, 
Treasurer,  v.  Hill,  17  Kan.  860;  Vosa  v.  School 
District,  18  Kan.  467,  471;  Carpenter.  Treas., 
V.  Hindman,  32  Kan.  601.  607,  5  Pac.  165; 
A.,  T.  &  S.  F.  R.  Co.  V.  Wilhelm,  Treas.,  33 
Kan.  206.  6  Pac.  273:  McCarthy  v.  Marsh, 
41  Kan.  17,  20  Pac.  479 ;  Cit;  of  Anthony  v. 
State  ex  rel.,  40  Kan.  246,  30  I'nc.  488 ;  if.  T. 
R.  Co.  V.  R.  Cbm'rs.  52  Kan.  680.  35  Pac  224 ;. 
Jeffrtes-Basom  v.  Nation,  63  Kan.  217,  65  Pa& 
226 ;  »hearer  v.  Murphy,  63  Kan.  687,  66  Pac. 
240. 

In  a  suit  to  enjoin  tbe  State  nnreasarer 
from  paying  over  the  proceeds  of  the  sale  or 
land  granted  to  railroad  companies,  tbe  com- 
panies are  necessair  parties.  State  And- 
erson, B  Kan.  90.  The  dty  ot  Bmporia  Is  a 
necessary  party  in  an  actitm  to  enjoin  tbe 
conn^  clerk  and  the  county  treasurer  flrom 
collecting  an  Iminrovement  tax  levied  by  tbe 
dty.  GUmore  v.  Fox,  10  Kan.  509.  A  school 
district  is  a  necessary  party  la  on  action  to- 
«iJoin  a  county  treasurer  trom  collectiDg  a 
tax  levied  to  pay  interest  <hi  certain  bonds- 
of  the  district  and  to  create  a  inking  fund 
for  tbe  payment  of  ttie  bond  (Etays,  Treaa- 
urer,  v.  Hill,  17  Kan.  dOffji,  or  to  enjtrfn  the 
collection  of  school  taxes  (Vobs  v.  Sctuxd 
District,  IS  Kan.  467),  or  to  enjota  tbe  e«d- 
lectlon  of  a  library  tax  (A.,  T.  ft  8.  F.  B. 
Co.  V.  Wilbelm,  Treaa,  38  Kan.  206,  6  Pac 
278).  In  an  actitm  to  enjoin  tbe  collection  ot 
a  tax  levied  to  pay  interest  on  refnsdlng. 
county  bonds,  tbe  holders  of  tbe  hoada  are- 
tbe  real  parties  in  intwnst  and  are  pro|N»r 
parties.  Carpoiter,  Treaa,,  r.  Hindman,  32 
Kan.  601,  607,  5  Paa  166^  An  action  to 
Join  the  collection  at  a  tax  levied  to  pay  In- 
terest <ai  city  bonds  and  to  have  the  b<md8 
declared  null  and  void  cannot  be  maintained 
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without  maUns  tb«  tMiidlKadan  partlefl. 
aty  of  Antbony  t.  State  ex  reL,  40  Kan. 
246,  80  Pac.  48&  The  board  of  county  com- 
mlsdonera  la  a  neceaearT  party  in  an  action 
ts  enjoin  the  collection  o(  a  tax  warrant 
(Jeffrlea-Baaom  t.  Nation,  6ft  Kan.  247,  66 
Pae.  226),  and  In  an  action  to  enjcdn  the  col* 
kctlon  of  taxes  doe  the  coanty  or  the  pollt- 
kal  snbdlvtalona  <tf  wlitdi  tbe  coanty  la  the 
lepresmtatlve  In  matters  of  tax  oollectkm. 
Clearer  t.  Mnipliyf  68  Kan.  687,  66  Pac. 
340.  Tlie  holder  of  a  dalm  asnimed  by  the 
ftBte  nndar  chaptw  180  of  tte  Lawa  of 
1887  la  a  neceaaary  party  In  an  action  to  en- 
JolB  the  state  aoAtor  from  teniing  a  certlfl- 
eate  of  Indehtedneas  to  the  holder  under  that 
act  McCarthy  t.  Marsh.  41  Kan.  17,  80 
Pac.  479.  The  board  of  xailroad  commls- 
atoDCEa  granted  to  <me  railroad  Uie  right  to 
eroea  two  other  railroads.  The  two  railroads 
afterwards  made  an  application  for  a  re- 
liearlng  by  t^e  board.  The  flrat  road  sought 
to  enjtdn  the  board  from  rehearing  the  mat- 
ter.  It  was  hdd  that  the  roada  dealring  the 
nbearlDg  were  necessary  parties.  U.  T.  B. 
Ca  T.  Ballroad  Com'ra,  52  Ean.  680,  35  Pac. 
224. 

Tbte  abore  are  illustrations  of  the  principle 
relied  on  by  the  defendant  In  this  action. 
Does  this  principle  apply  in  the  present  case? 
What  legal  right  has  fbe  Judgment  creditor 
In  the  real  pr<^r^  levied  on,  that  will  be 
directly  affected  by  this  action?  He  does  not 
orn  the  land  or  any  part  thereof,  nor  hare 
any  Interest  therein  or  any  Uen  thereon,  nor 
baa  he  auy  right,  under  the  petition,  to  have 
ezecatloD  levied  on  this  land. 

When  ttie  defendant  levied  the  execution 
b  hte  hands  on  the  property  of  a  third  per- 
aon,  he  became  liable  to  the.  owner  of  tbe 
pn^rty  In  such  action  as  might  be  brought 
to  protect  that  owner's  rights.  Cook  v.  Hlg- 
glns,  66  Kan.  762,  71  Fac.  25a  See,  also,  86 
Cyc.  1652.^ 

"In  an  action  against  a  sheriff  for  the  recov- 
ery of  property  taken  iiniJer  an  execution  and 
replevmcd  by  the  plnintifC  In  such  action,  the 
sheriff  la  not  only  the  actual  but  the  real  party 
defendant  where  tbe  judgment  creditor  makes 
no  application  to  be  made  defendant  and  is  not 
Btibstitnted  aa  the  defendant."  Hoisington, 
Sheriff.  T.  Brakey,  31  Kan.  560,  syl.  par.  1,  8 
Pac.  353. 

See,  also,  Frankhouser  v.  Cannon,  50  Kan. 
•  621,  622.  32  Pac-.  879 ;  pnd  McDowell  v.  Gib- 
son. 58  Kan.  607,  610,  50  Pac.  870. 

"In  a  suit  against  a  sheriff  to  enjoin  him,  aa 
TOch  officer,  from  selling  real  estate  upon  which 
be  has  levied  an  execution  issued  on  a  money 
judgment,  the  judgment  creditor  is  a  proper, 
bat  Dot  a  neeesaary,  party  defendant.  The  sher- 
iff, in  aacfa  a  case,  may  make  all  defenses  which 
be  and  tbe  judgment  creditor  conld  make,  either 
joiatlr  or  sevmlly."  Barnett  v.  S!ch&d,  78  Kan. 
414.  btL  par.  2,  85  Pac.  411,  91  Pac.  539. 

See,  also.  HcOill  V.-  Button,  67  Ean.  234, 
TO  Pac.  853. 

Inddaitany,  we  may  say  that  by  demur- 
nr  is  not  the  proper  way  to  preeent  a  de- 
fect of  parties  under  the  Oode  of  Civil  Pro- 
cedoie  ar  It  now  stands.   That  la  not  one 


of  the  reasons  for  which  a  demurrer  may 
be  filed.  CiT.  Code,  |  93  (Gen.  St  1900,  | 
5686). 

[t]  2.  The  defendant  next  contends  that  an 
injunction  ought  not  to  be  allowed  where  the 
party  has  a  plain  and  adequate  remedy  by 
the  ordinary  course  of  procedure,  and  dtes 
Bheldai  T.  Hotter,  decided  by  the  Oourt  ot 
Appeals  of  this  state,  and  published  In  03 
Pac.  89.  90,  where  that  court  said: 

"Our  Snpreme  Court  haa  frequently  said  that 
an  injunction  ought  not  to  be  allowed  where  the 
party  has  a  plain  and  adequate  remedy  by  the 
ordinary  course  of  procedure.  If  the  order  of 
sale  was  Issued  without  authority  of  law,  the 
district  judge  had  abundant  authority  to  direct 
that  tbe  writ  be  quashed.  The  district  oiurt 
had  perfect  control  of  the  order  of  sale  issued 
by  it  If  the  facts  upon  the  bearing  required 
the  court  to  quash  the  writ,  and  It  refosed,  a 
proceeding  in  error  afforded  an  adequate  rem- 
edy for  tne  plaintiff.  So  that,  measured  by  the 
former  adjadlcatlons  of  the  Snpreme  Cour^  the 
eonrt  rightfully  refused  the  injunction  for  this 
reaaui." 

In  Sheldon  v.  Hotter,  the  action  was  to  en- 
join the  sheriff  from  selling  under  an  order 
of  sale,  while  In  the  case  at  bar  the  action 
is  to  enjoin  the  sheriff  from  selling  und»  an 
execution.  There  la  a  difference  between  the 
write.  One  orders  the  sale  of  ^E^cdfle  prop- 
erty; the  other  authorize  flrst  the  Bale  of 
goods  and  chattels,  and  second  of  lauds  and 
tenements.  This  court,  In  Gale  v.  Slemnr, 
70  Kan.  806,  79  Pac.  648,  said: 

"The  privilege  of  one  whose  real  property  la 
levied  upon  under  an  execution  against  another 
to  make  a  motion  In  the  case  in  which  the  exe- 
cution was  issifed  to  release  tbe  property  from 
Buch  levy  does  not  afford  him  such  an  adequate 
remedy  at  law  aa  to  cut  off  any  right  he  would 
otherwise  have  to  maintain  injunction  against 
tbe  sale  of  the  property."  SyL 

In  this  state,  actions  have  been  maintained 
to  enjoin  the  sale  of  property  under  execu- 
tions, where  the  property  levied  on  was  not 
subject  to  sale  to  satisfy  the  judgments  on 
which  the  executions  were  Issued.  Plumb  v. 
Say,  18  Kan.  415;  Allen  v.  Dodsou,  Sheriff, 
39  Kan.  220, 17  Paa  667;  Ryan  v.  Parrls,  48 
Kan.  765,  30  Pac.  172;  Bowling  y.  Garrett, 
49  Kan.  GOi,  623.  31  Pac  135,  S3  Am.  St  Bep. 
377 ;  Ard  t.  Pratt,  61  Kan.  775,  80  Pac.  1048 ; 
McGlU  v.  Sutton,  67  Ean.  234,  72  Fac.  853; 
Overton  T.  Warner.  68  Kan.  96,  98,  74  Fac. 
651;  Gale  v.  Sleeper,  supra;  O'Netl  t.  Bp- 
pler,  90  Kan.  314, 133  Pac.  705;  King  v.  Wil- 
son (Kan.)  148  Pac.  762,  decided  last  month. 

This  does  not  dispose  of  the  case.  In  Startc 
V.  Chltwood,  5  Kan.  141,  this  court  said; 

"When  a  levy  is  made  upon  real  estate,  and 
it  appears  that  the  owner  thereof  is  not  a  party 
to  nor  interested  In  tbe  judgment,  in  pursuance 
of  or  under  which  such  levy  is  so  made,  such 
levy  casts  no  cloud  upon  the  Utie  of  such  own- 
er.''  Syl.  par.  3. 

Stark  T.  Chltwood  was  an  action  to  re- 
cover damages  for  slander  of  title.  The  court 
did  not  say  that  an  Injunction  could  not  be 
prosecuted  or  that  an  actiw  to  quiet  tlQe 
could  not  be  maintained.  But  in  Douglass  v. 
Nuzum,  16  Kan.  516,  619,  an  action  to  quiet 
title,  this  court  said: 
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"Would  equity  interfere  upon  the  mere  alleys- 
tioD  that  defendant  had  an  adverse  claim,  in- 
vestigate its  Dature,  and  determine  aa  to  its 
sufficiency?  Clearly  not.  Only  when  it  appear- 
ed that  Uiere  was  a  cloud  upon  the  title  would 
the  chancellor  act  If  the  adverse  claim  was 
based  upon  proceedings  of  record,  void  upon  the 
face,  and  such  as  by  no  lapse  of  time  or  change 
of  condition  coold  become  otherwise  than  thus 
void,  there  was  no  case  for  equitable  interfer- 
ence. There  must  be  Bomething  to  *cast  doubt 
or  suspicion  upon  the  title,  or  seriously  embar- 
rass the  owner,  either  in  maintaining  his  rights, 
or  in  disposing  of  Us  property.'  A  deed  from 
one  who  has  no  shadow  of  tlUe  casts  no  cloud." 

These  decdaraUcms  of  thia  court  are  sop- 
ported  by  numeroos  dedslons  from  other 
states,  bnt  there  an  many  to  the  cmtraiy. 
Wltfaont  attempting  to  my  what  is  a  cloud 
on  utle,  or  whether  ot  not  an  action  wUl  lie 
to  quiet  title  as  to  one  holding  under  a  sher- 
UTs  deed  which  conveyed  no  title  as  against 
the  owner  of  property,  can  this  actifw  be 
maintained  under  the  clrconistanoea  disclosed 
In  tiie  plalnturs  petition?  17  Gjc  U74,  and 
most  of  the  authorlttai  tiiere  dted,  mj  no; 
but  some  say  it  can  be  dtme. 

In  BUbiv  T.  Mowmau  et  aL,  96  Ind.  1, 2>  3, 
49  Am.  781,  the  Supreme  Court  of  Indi- 
ana sald: 

"It  is  perfectly  dear  that  the  appellant's  land 
cannot  be  sold  to  pay  somebody  else's  debt,  but 
it  does  not  follow  from  this  that  he  has  no  right 
to  enjoin  the  sheriff  from  selling  his  land. 
There  can  be  but  littl^  if  indeed  any,  doubt  at 
alt,  that  under  our  decisionA  a  case  is  made  for 
an  injunction,  for  they  unifurmly  hold  that  a 
landowner  may  restrain  an  officer  from  doing, 
under  color  of  official  authority,  an  act  that 
may  Injure  the  marketable  valpe  of  bis  title  by 
clouding  It  ♦  •  • 

"The  sale  of  land  under  color  of  judicial  pro- 
cess is  more  than  a  mere  furtive  trespass :  it 
is  the  assertion  of  a  permanent  right  to  the  land 
and  a  full  denial  of  the  owner's  title,  and  the 
rule  is  that,  where  there  is  an  assertion  of  a 
permanent  right  to  land,  the  owner  may  main- 
tain Injunction  If  the  right  asserted  is  unfound- 
ed. •••  An  assertion  of  a  right  to  seise 
land,  when  made  under  color  of  official  author- 
ity, clouds  title,  and  it  has  always  been  a  well- 
recognixed  equity  doctrine  that  injunction  will 
lie  to  prevent  oouds  from  being  cast  opon  an 
owner's  title.  It  Is  true  that  there  are  dedslons 
of  other  courts  holding  that  where  the  act, 
though  done  under  color  of  authority,  is  void, 
no  cloud  is  created,  and  therefore  injunction  will 
not  lie ;  but  the  theory  of  our  cases  has  always 
been  that  a  void  act,  when  done  under  apparent 
legal  authority,  does  cloud  title.  This  role  is 
supported  by  weighty  author!^,  and  is  a  rea- 
sonable one.  It  cannot  be  doubted  that  a  man's 
title  is,  as  to  its  marketable  value,  injured  by 
the  deed  of  a  sheriff  conveying  it  to  some  one 
el«e,  and  a  man  having  a  title  is  entitled  to  it 
in  all  its  vigor  and  value.  Ko  reason  in  law 
or  morals  can  be  found  that  will  justly  support 
the  position  of  one  who  resists  an  injunction, 
where  he  concedes  he  is  acting  under  color  of 
authority,  but  in  fact  has  none,  and  is  using 
that  auUiority  to  seize  and  sell  without  right,  or 
the  semblance  of  justification,  the  land  of  an- 
other. No  one,  we  suppose,  doubts  that  a  pro[h 
erty  owner  may  quiet  his  title  against  an  ap- 
parent claim,  though  it  be  never  so  empty,  and, 
if  he  may  do  this,  surely  he  may  by  injunction 
prevent  that  apparent  claim  from  clouding  his 
title,  without  deuying  until  it  has  assumed  that 
shape." 

AmoDs  the  authorities  BafffiorOng  the  In- 
^ana  Supreme  Oonrt,  besides  other  deciid<Hi9 


frwn  that  court,  are:  BeU  v.  Murray,  13  Colo. 
App.  217,  57  Pac.  488;  Irwin  v.  Beggs,  24 
Colo.  App.  158,  132  Pac.  385;  Key  City  Oae- 
Ught  Co.  v.  Munsell,  19  Iowa,  306 ;  Moore  t. 
KlepplBb,  104  Iowa,  319,  73  N.  W.  830;  Gay 
V.  Chambers,  37  Pa.  Super.  Ct  42;  Pettlt  t. 
Shepherd,  6  Paige  (N.  X.)  493,  28  Am.  Dec. 
437,  and  note  thereto;  Carrel  v.  Meek,  156 
Mo.  App.  387, 340, 137  S.  W.  19,  and  other  de- 
cisiona  from  that  court;  Gllne  Piano  Oa.  r. 
Sherwood,  57  Wash.  289,  106  Pac.  742. 

One  ot  the  teadlng  law  writers,  taltlclidiig 
the  doctrine  that  an  injunction  will  not  Ue 
where  the  instramoit  or  proceeding  complain- 
ed of  la  void  on  its  face,  aays: 

"While  this  doctrine  may  be  settled  by  die 
weight  of  authority,  I  must  express  the  opinion 
that  it  often  operates  to  produce  a  denial  of 
justice.  It  leads  to  the  strange  scene,  almost 
daily  in  the  courts,  of  defendants  urging  that 
the  instouments  under  which  they  claim  are 
void,  and  therefore  that  they  ought  to  be  per- 
mitied  to  stand  unmolested,  and  of  judges  de- 
ciding that  the  court  cannot  interfere,  because 
the  deed  or  other  instrument  is  void,  while 
from  a  business  point  of  view  every  intelligent 

{leraon  knows  tiiat  the  instrument  is  a  serious 
njury  to  the  plaintiff's  titie,  greatly  depredat- 
ing its  market  value,  and  the  judge  himself  who 
repeats  the  rule  would  neither  buy  the  property 
while  thus  affected  nor  loan  a  dollar  upon  its  se- 
curity. This  doctrine  is,  in  truth,  based  vvon 
mere  verbal  logic  rather  than  upon  considera- 
tions of  justice  and  expediency."  4  Pomeroy's 
Equity  Jurisprudence  (8d  Ed.)  |  1399. 

•  See,  also,  notes  to  62  Am.  Dec.  523,  and  SO 
Ij.  R.  a.  107-112.  There  are  numerous  oth- 
er authorities  holding  that,  to  prevent  a  cloud 
upon  the  titie,  equity  will  sometimes  enjoin 
a  sale  of  lands  on  execution.  17  Cyc  1173; 
5  IL  C.  L.  662;  16  A.  ft  B.  Encycl.  of  L.  (2d 
Ed.)  408. 

This  court,  in  Douglass  v.  Nuzum,  16  Kan. 
515,  quoting  from  Ward  T.  Dewey,  18  N.  T. 
519,  522,  said: 

"The  rule  is  well  settled  that,  when  a  defect 
appears  upon  the  face  of  the  record  through 
which  the  opposite  party  can  alon^  claim  titie, 
there  is  not  such  a  cloud  upon  the  titie  as  to 
call  for  the  exercise  of  the  equitable  powers  of 
the  court  to  remove  it  •  *  •  But  when 
such  claim  appears  to  be  valid  upon  the  face  of 
the  record,  and  the  defect  can  only  be  made  to 
appear  by  extrinsic  evidence,  particularly  If 
that  evidence  depends  upon  oral  testimony  to 
establish  it,  it  presents  a  case  for  invoking  the 
aid  of  a  court  of  equity  to  runove  it  as  a  cloud 
upon  the  titie." 

In  that  case  it  might  haye  been  properly  , 
added,  "or  to  prevent  that  which  would  oe  a 
cloud  on  the  titie." 

"Would  the  owner  of  the  property,  In  an  ac- 
tion of  ejectment  brought  by  the  adverse  party, 
founded  upon  the  deed,  be  required  to  offer  evi- 
dence to  defeat  a  recovery?  If  such  ptoot  w<MUd 
be  necessary,  the  cloud  would  exist;  if  the  proof 
would  be  unnecessary,  no  shade  would  be  cast 
by  the  presuice  of  the  deed."  6  A.  *  B. 
of  L.  ^  BdO  150. 

See,  also,  notes  In  28  Am.  St  Bepu  88;  45 
Am.  St  R^.  873;  61  Am.  St  23;  64  Am. 
St  Bep^  306. 

If  the  levy  of  tin  ezecntloi  In  tbla  oaw  pro- 
ceeds to  sale*  u>d  a  sheriff's  dwd  la  execut- 
ed, and  the  grantee  ther^  brings  an  acttoa 
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in  sfectBMDt,  and  traces  title  to  tiM  judgment 
debtor,  the  plaintiff  In  this  case  mnet 
Introduce  erldeiiAe  to  Bhow  title  In  blmieU. 
l!be  BherUTs  deed  wonM  tben  be  a  dond  <m 
Ute  plalntlfl^B  tttle.  He  mold  liaTe  a  richt 
to  in  acUon  to  quiet  his  title  under  Douglass 
T.  Ifosmn,  BO]^  and  It  neoeasaxUy  fcdlows 
tbat  he  would  hare  a  right  to  an  Ininnetton  to 
piefent  the  sale  btfng  made. 

It  tbe  plaintUTs  petition  doaa  not  state  a 
anue  of  action.  It  is  because  be  cannot  malnr 
tain  tbe  action  for  the  reason  ttiat  tbe  sber- 
UPb  deed  would  not  be  a  dond  on  Oe  ^aln^ 
tUTs  title,  and  for  the  same  reason  be  conld 
not  maintain  an  actitm  to  qniet  title  agalnat 
thit  deed.  He  mnst  wait  ontU  an  ejectment 
ubon  Is  ooounaicea  against  blm.  In  tiie 
meaatline,  he  cannot  adTantageouaiy  sell  or 
mortgage  the  property.  He  most  wait  until 
Ub  adretsary  attacks  blm,  or  untti  the  stat* 
Bte  of  llmltatlflnB  has  nm  against  ttie  eject- 
ment action.  Tbim  la  not  good  soisa  It  is 
sot  good  reason.  It  Is  not  tbe  law  In  this 
state.  The  petition  states  a  cause  of  aetiim. 

The  Jndgmont  Is-aflUrmed.  AU  the  Jnstlees 
amcnrrtng. 


WOOAN  T.  CITIZENS'  NAT.  BANK  OF  FT. 
SCOTT  et  al.   (No.  19631)  t 

(Sapreme  Court  of  Kansas.  Jnne  12,  191S.) 

(Spllahua  by  the  Court.) 

1.  CHAmL  MOBTOAdXS  «=»47, 72, 127— Vaxio- 
ITT  AS  AOAIItST  SUBSmUrara  MWTOAO*— 

OwREBSHip  OF  PBOPKvrr— Fbavd  —  Bum- 

ciENcr  OF  Descbiption. 

An  owner  of  personal  property  represent- 
ed that  it  had  been  trftnsferred  to  another,  and 
be  with  such  otlier  applied  for  a  loan  of  money 
secured  by  a  chattel  mortgage  executed  by  such 
Tesdee  on  the  property  represented  to  have  been 
sold.  It  was  not  a  bona  fide  sale  of  the  prop- 
erty, but  the  owner  not  only  represented  to  the 
mortgagee  that  it  was  an  actual  sale,  and  aided 
in  the  obtaining  of  the  loan  upon  the  mortgage, 
but  he  also  indorsed  tbe  note  which  was  secur- 
ed by  tbe  mortgage.  The  property  was  suffi- 
deBtly  described  in  tbe  morb;age,  which  was 
duly  filed  for  record.  Held,  that  tbe  mortgage 
«u  valid,  not  only  as  between  the  parties  to 
its  execubon,  but  also  as  against  a  third  par- 
tj,  who  subsequently  obtained  a  mortgage  upon 
ue  tame  property  executed  by  tbe  owner. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
ftgen.  Cent.  Dig.  19  87,  88,  86-103,  142,  143, 
Se,  217 ;  Dec.  Dig.  «=»47,  72,  127.] 

2.  InsTBUCTions  and  Evidsnck. 

The  instructions  given  by  tbe  court  are 
deemed  to  be  substantially  correct,  and  the  flnd- 
iog«  <^  the  jnry  held  to  be  sustained  by  the  evi- 
dence. 

Appeal  from  District  Courts  Bourbon 
County. 

Action  by  Herman  F.  Wogan  against  the 
Citizens'  National  Bank  of  Ft  Scott  and 
others.  From  tbe  Judgment,  the  defendant 
named  appeals.  Affirmed. 

John  H.  Crabi,  of  Ft  Scott,  tox  appciUant 
A  U.  Keener  W.  B;  Biddle  and  Harry  War^ 
len,  all  of  Ft  Scott,  for  appellee. 


JOHNSTON,  a  3.  Herman  F.  Wogan 
bnmg^  this  action,  against  J.  M.  Blrey,  C. 
A  Beck,  the  Gltlsens'  National  Bank  of  Ft 
Scott,  Kan.,  Anna  Beck,  and  Michael  Beck, 
to  recover  the  sum  at  $610  and  to  foreclose 
a  chattel  mortgage  on  personal  property  de- 
scribed In  the  mortgage.  Alfred  Wells  came 
in,  by  leave  of  court,  and  by  cross-petition 
sought  to  recover  the  value  of  certain  per- 
sonalty covered  by  a  mortgage  held  by  him. 
It  fQ^»ears  that  C.  A.  Beck,  owning  certain 
personal  property,  represented  to  W<^n 
that  be  had  sold  It  to  Slvey  and,  tbe  latter 
not  having  auffldent  money  to  pay  tor  the 
property,  Beck  procured  Wogan  to  loan  Slv- 
ey 952G.  Wogan  made  the  loan  and  took 
Hlrey's  note,  dated  March  22,  1012,  due  In 
60  days,  signed  by  C.  A.  Beck  as  surety,  and 
Slvey  gave  Wogan  a  chattel  mortgage  on 
the  property  as  security,  signed  by  himself 
alone.  This  mortgage  was  recorded  May  11, 
1912.  On  May  25,  1012,  Slvey  paid  fl5  on 
the  note.  Mu<4i  the  same  r^resentatfons 
were  made  by  Beck,  It  appears,  to  procure 
one  Ben].  Piles  to  loan  $416.50  to  Al.  Wells, 
aince  deceased,  a  son  of  defendant  Alfred 
Wells.  Beck  signed  the  Wells  note  as  sure- 
ty, which  was  dated  December  20,  1911,  due 
in  80  days,  and  at  the  same  time  Wells  gave 
Files  a  chattel  mortgage  upon  the  property 
which  was  recorded  on  December  21,  1911. 
Wells  paid  Filea  part  of  tbe  loan,  and  later. 
Files,  ai^arently  becouiing  alarmed  and  sus- 
pecting what  he  called  "crookedness,"  induc- 
ed Alfred  Wells,  tbe  father,  to  pay  $3d5,  the 
amount  then  due  on  the  note,  and  assigned 
the  note,  security,  and  all  right  be  bad  in 
the  property  covered  by  the  mortgage.  On 
June  26,  1912,  C,  A.  Beck  and  Anna  Beck,  his 
sister,  gave  their  joint  note,  due  In  six 
months,  to  the  Citizens'  National  Bank  of 
Ft.  Scott  for  ?2,525.25,  for  money  borrowed 
from  the  bank  by  C.  A.  Beck,  and  to  secure 
payment  of  the  note  gave  their  chattel  mort- 
gage which  covered  all  the  property  Included 
In  the  Wogan  and  Flies  mortgages  and  some 
additional  property.  This  mortgage  was  re- 
corded on  June  26,  1912.  It  appears  that 
practically  all  of  the  property  covered  by 
the  mortgages  was  kept  in  the  possession  of 
0.  A.  Beck.  On  December  20,  1912,  a  A. 
Beck  disappeared,  and  the  bank  took  posses- 
sion of  the  property,  advertised  it  for  sale, 
and  on  February  12,  1913,  did  sell  it  and 
applied  the  proceeds  upon  the  note  given  it 
by  C.  A.  Beck  and  Anna  Beck.  Subsequent 
to  tbe  taking  possession  of  the  property  by 
the  bank,  and  prior  to  and  on  the  day  of 
sale,  both  Wogan  and  Alfred  Wells  demand- 
ed possession  of  the  personalty  covered  by 
the  respective  mortgages  held  by  thesL  On 
the  trial  of  the  case  the  Jury  answered  spe- 
dal  questions  to  the  elfect  tbat  the  property 
covered  by  both  Files'  and  Wogaa's  mort- 
gages was  owned  by  and  In  tiu  poBseeslim  ot 
G.  A.  Beck  from  their  respective  dates  until 


^;»For  Mliw  cases  iM  same  topic  and  Kn-NUMBBR  bi  sll  Key-Nonbarcd  DIgcsU  and  IndaxM 
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December  26,  1812,  and.  returned  special  rer- 
dlcts  finding  for  Wogan  and  Wells  against 
defendant  bank  for  fSlO  and  $366,  respec- 
tively, for  Wogan  against  defendant  81t€7 
for  fSlO,  and  for  defendant  bank  against 
defendant  Sirey.  The  bank's  motion  for  a 
new  trial  vas  orermled,  and  from  tbe  Judg- 
ment rendered  It  appeals. 

[1]  While  there  was  testimony  that  the 
property  wa^  sold  to  Slvey  by  Beck  and  -de- 
livered Into  his  possession  prior  to  the  exe- 
cution ct  the  Wogan  mortgage,  and  that  Slr- 
ey  made  a  payment  of  $118  to  Beck,  tba 
Jury  has  found  that  Beck  was  the  real  own- 
er of  the  property  when  that  mortgage  was 
executed,  and  that  he  continued  In  the  pos- 
session of  the  same  uufUL  after  the  bank's 
mortgage  was  executed.  Substantially  the 
same  findings  were  made  in  respect  to  the 
property  included  In  the  Files  mortgage.  It 
appears  that  Bedte  brought  most  of  the  prop- 
erty from  his  farm  to  Ft  Scott  and  exhibit- 
ed it  to  tlie  mortgagees,  representing  that  be 
had  sold  It  to  SlTey  and  Wells.  He  not  <Hily 
Joined  in  procuring  the  loans  on  Oieae  repre- 
sentations, but  he  Joined  In  the  execution  of 
tlie  notes.  It  Is  conceded  that  both  of  the 
morti^gees,  Wogan  and  Files,  acted- In  good 
faith  and  upon  the  theory  that  the  repre- 
sentations of  the  parties  were  true.  From 
the  findings  of  the  Jury  It  must  be  assumed 
that  the  property  was  not  transferred,  but 
'that  the  ownership  and  possession  oonttnued 
in  BedE.  It  follows  that  he  caused  his  prop- 
erty to  be  mortgaged  in  each  of  the  cases  In 
the  names  of  others  and  obtained  the  pro- 
ceeds of  the  mortgages.  The  property  mort- 
gaged was  in  radstence  and  was  owned  by 
him  when  he  obtained  the  loans  and  caused 
the  mortgages  to  be  executed.  Under  the  tes- 
timony and  findings  it  must  be  held,  too, 
that  the  mortg^ees  exercised  reasonable 
diligence  In  ascertaining  the  ownership  and 
character  of  the  property  mortgaged.  The 
mortgages  were  recorded,  and  If  they  were 
valid  instruments,  the  title  to  the  property 
passed  to  the  mortgagees  under  the  law. 
While  the  owner  and  those  acting  for  him  in 
the  execution  of  the  mortgages  were  guilty 
of  fraud,  their  fraud  did  not,  of  itself,  af- 
fect the  validity  of  the  mortgages,  since  the 
mortgagees  acted  In  good  faith  and  without 
any  notice  of  the  fraudulent  purposes  of  the 
mortgagors.  Both  parties  must  participate 
in  ttie  fraud  tu  order  to  avoid  the  mortgage. 
NatltHial  Bank  t.  Bldenour,  46  Kaa  TOT,  T18, 
2T  Pac.  160,  26  Am.  St  Rep.  16T;  Jones  on 
Chattel  Mortgages  (6th  Ed.)  i  336. 

Unquestionably  the  mortgages  are  valid  as 
betwe^  the  mortgagees  and  Beck,  as  well  as 
his  tools  who  acted  as  mortgagors.  Are 
they  valid  as  to  a  subsequent  mortgagee?  A 
case  which  tends  to  suE^rt  the  claim  of  inva- 
lidity la  Mackey  v.  Cole,  T9  Wla.  426. 48  N.  W. 
BSO,  24  Am.  St.  Bep.  T28.  There  an  owner  of 
horses  named  HcPherson  executed  a  mort- 
gage on  them  In  the  name  of  Doyle,  and  the 
mort^gee  believed  Dc^ie  to  be  the  true  name 


of  ttia  mortgagor.  The  morCeage  was  placed 
on  record.  Shortly  afterwards  McPberson 
took  the  horses  to  another. town  and  sold 
them  to  one  who  had  no  notice  of  the  mort* 
gi^  except  such  as  might  tw  deiived  from 
the  mortgage,  which  was  on  file  and  pur- 
ported to  have  been  executed  by  Doyle.  The 
court  held  that  one  having  ne  interest  in 
property  could  not  mortgage  It,  and  that  the 
filing  of  a  mortgage  executed  by  Uie  amner 
under  a  fletltloua  name  la  not  notice  of  audi 
mortgage  to  a  purchaser  from  thtt  owner  who 
negotiates  a  sale  under  Us  real  name.  The 
trial  court  mled  there  that  neither  tiie  mort- 
gagee nor  Ills  agent  had  ^^rdaed  due  dili- 
gence In  the  matter,  and  that  it  they  had 
done  so,  they  oould  easily  have  uoertained 
the  true  name  of  the  owner  and  detected  the 
fraud,  and,  falling  to  exendae  due  diligence^ 
the  mortgage  was  Invalid.  The  Supreme 
Court,  however,  based  Its  dedi^  on  the 
ground  that  the  mortgage,  being  in  the  name 
of  another,  did  not  afford  blndlB«  notice  <m 
purchasers.  Our  court  appears  to  have  taken 
a  different  view  of  the  queetim  In  Brlttaln 
V.  BUtnchard,  60  Kan.  203.  66  Pac.  .4T4.  That 
case  strongly  tends  to  sustain  the  validity  of 
the  Wogan  and  Files  mortgages.  Folts,  who 
was  a  mw<^ai^  a  farmer,  a  Uve  atotA.  dealer, 
and  also  a  president  of  a  bank,  arranged  to 
purchase  a  herd  of  cattle-  He  did  not  have 
the  money  with  which  to  pay  for  them,  and 
ther^ore  arranged  to  obtain  a  loan  on  the 
cattle  which  he  pnrchased.  Being  the  presi- 
dent of  a  bank,  and  £eaiii«  that  the  giving 
of  a  mortgage  <m  his  property  might  impair 
the  credit  of  the  bank,  he  arranged  to  have 
a  bUl  of  sale  made  to  one  of  his  employes,  who 
should  thereafter  execute  notes  and  a  mort- 
gage to  the  parties  from  whom  the  money 
was  obtained  to  buy  the  cattle.  The  arrange- 
ment waa  carried  ont,  exc^t  that  the  biU  of 
sale  was  never  executed.  Subsequently  a 
creditor  of  Folts  diallenged  the  validity  of 
the  mortgage,  and  one  of  the  grtnmds  was 
that  the  mortgagor  had  no  intnest  in  the 
property  described  In  the  mortgage,  and,  fur- 
ther, that  the  recording  of  it  did  not  charge 
creditors  of  Folts  with  notice  of  a  lien  on  the 
cattle.  The  mortgagees  in  that  case  were 
found  to  be  free  from  tend,  as  Foltz  had 
agreed  to  transfer  the  legal  title  to  bis  em- 
ploy4  and  there  was  no  purpose  on  their  part 
to  cover  up  the  title  to  tiie  property  nor  to 
defraud  any  ona  The  mortgage  was  held  to 
be  valid  as  against  the  creditors  «t  Foltx, 
the  court  holding  that: 

"In  the  abseQce  of  a  showing  of  fraudulent 
pnrpose  upon  the  part  of  B.  S.  &  R.  [the  mort- 
gagpGsl,  toe  mort^ai^  was  not  invalid  as  to 
third  persons  because  of  V.'s  [the  employ^  of 
the  purchaser]  lack  ot  property  interest  in  the 
cattte."    Syl.  par.  1. 

Another  case  which  la  quite  to  point  and 
In  line  with  Brlttaln  v.  Blanchard,  supra, 
was  decided  by  the  Suprraae  Oonrt  of  Ne- 
braska. There  a  man  calling  himself  U.,  not 
his  real  name,  pnrchased  a  team  at  horses 
from  a  person  who  waa  unacquainted  with 
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him,  and  gaTe  a  chattel  mortgage  on  the  team 

for  the  pnrcbafle  price  that  was  dolr  iec<n<d- 
ed.  Sboitlr  afterwards  tlie  mortgagor  offers 
ed  the  team  for  sale  to  another  under  the 
name  of  D.,  his  tmI  name,  and  npon  an  ex- 
amination of  the  records,  and  Aiding  no 
mMtgage  on  file  as  against  the  horses 
were  pnrdiased.  Subsequently  a  controversy 
arose  between  the  mortgagee  and  the  pur^ 
(laser,  and  it  was  hfild  that  where  a  person 
expcates  a  chattel  mortgage  under  a  fictl- 
tloas  name  and  dellTerB  It  to  the  mortgagee 
who,  without  knowing  tliat  the  name  of  tike 
mortgagor  was  fictitions,  records  the  mort- 
gage in  the  proper  county,  tbe  title  to  the 
pn^rtr  mortgaged  rests  in  the  mortgagee 
I7  the  deUTery  of  the  mortgage,  and  he  may 
recoTer  the  property  from  another  person 
to  whom  the  mortgagor  sells  it  under  hto 
true  name  after  the  mortgage  was  recorded. 
Alexander  Bros.  v.  Orares,  25  Neb.  468,  41 
N.  W.  290, 13  Am.  St.  Rep.  501.  The  decision 
of  the  trial  court  holding  the  mortgages  of 
Wogan  and  Files  to  be  valid  as  against  a  sub- 
sequent mortgagee  appears  to  be  supported 
by  Brittafn  v.  Blanehard,  snpra,  as  well  as 
the  Nebraska  ease  cited. 

There  Is  a  further  contention  that  the 
mortgages  are  Invalid  because  of  Indefinlte- 
ness  of  description  of  the  property.  The 
greater  part  of  the  property  described  In  the 
mortgages  consisted  of  mules,  and  the  age, 
color,  and  names  of  most  of  them  were  given 
substantially  as  they  were  described  In  the 
mortgage  of  the  bank.  The  farm  Implements 
were  described  according  to  the  purpose  for 
wUeh  they  were  designed  to  be  used.  In  the 
Wogau  mortgage  It  is  recited  that  the  prop- 
erty is  kept  in  Bourbon  county,  while  In  the 
Piles  mortgage  it  Is  stated  that  the  property 
Is  kept  on  the  'Wells  farm  six  miles  south  of 
Ft.  Scott  The  property  was,  of  course,  de- 
scribed as  being  that  of  SIvey  and  Wells, 
and  It  Is  claimed  that  the  mortgagees  were 
negUsGnt  in  filing  mortgages  that  did  not  give 
the  true  ownership  and  location  of  the  prop- 
erty. As  we  have  seen,  most  of  the  proper- 
ties Avere  placed  In  the  possession  of  the  nom- 
inal mortgagors,  and  it  was  In  their  posses- 
sion when  it  was  exhibited  to  Wogan  and 
Files  about  the  time  the  loans  were  made. 

mortgagees  acted  with  reasonable  cau- 
tion and  diligence  when  they  Insisted  on  the 
production  of  the  proiwrty  that  was  to  be 
mortgaged.  Beck  and  the  parties  who  acted 
for  and  with  him  not  only  brought  In  the 
property  and  exhibited  it,  but  they  gave  as- 
Bnmnce  to  the  mortgagees  of  their  right 
to  mortgage  it  It  appears  that  Wogan  did 
tu>t  see  the  hogs  which  were  Included  In  his 
mortgage,  and  it  Is  suggested  that  they  may 
be  hoaginary  hogs,  but  it  appears  to  have 
been  admitted  at  the  trial  that  the  property 
described  in  the  Wogan  mortgage  Is  included 
iQ  the  bank  mortgage,  and  that  described  in 

the  Files  mortgage  is  included  in  the  Wogan 


mortgages.    The  description  seems  to  meet 

the  reqnlrwnenta  of  the  law  as  determined  In 
a  number  of  cases.  Mills  v.  Kansas  Lumber 
Co.,  26  Kan.  674 ;  Brown  y.  Holmes,  13  Kan. 
482;  Shaffa  t.  Flektell,  22  Kan.  619;  King 
r.  Aultman  ft  Go..  24  Kan.  246;  Schmidt  v. 
Binder,  S9  Kan.  437,  IS  Pac.  401;  Ward  v. 
Johnson,  66  Kan.  613,  72  Pac.  242 ;  Rudo^di 
T.  Commission  Co,,  76  Kan.  789,  02  Pac.  11C3. 

In  the  Hies  mortgage  it  was  recited  that 
mules  therein  described  were  purchased  from 
Beck,  and  ttUa  alforded  a  clue  towards  iden- 
tification and  also  to  tiie  fraud  of  Beck.  We 
find  no  basis  for  the  contention  ttiat  the 
mortffigeeB  are  estoiHlied  to  insist  on  the  va- 
lidity of  the  mortgages  and  to  claim  Use  prc^ 
erty  because  of  tbsHx  failure  to  exerd^  rea- 
sonable diligence  for  their  own  protection. 
They  had  no  reason  to  Infer  that  Beck,  Sivey, 
and  Wells  were  not  acting  honestly  in  the 
transfer  of  tb»  property  and  the  execution  of 
the  mortgages.  Before  that  time  Beck  bad 
been  regarded  as  a  successful  and  rdlable 
farmer  and  stock  raiser,  and  appeared  to 
have  the  confldence  of  bis  neighbors.  The 
mortgagees  did  take  considerable  pains  to  as- 
certain the  exlstoice  of  the  propyl?  as  well 
as  ito  Talue,  and,  not  knowing  Sivey  and 
Wells  as  wen  as  Beck^  the^  took  the  addition- 
al precaution  to  have  the  notes  signed  by 
Beck,  whose  reaponsibiUty  was  not  queetlmi- 
ed.  They  filed  the  mortgages  for  record,  and 
it  cannot  be  said  that  th^  flailed  to  exercise 
a  reasonable  degree  of  caution  in  the  trans- 
actions. 

[2]  The  instructions  about  whicih  there  is 
some  complaint  appear  to  be  substantially 
consistent  with  the  views  espressed  herein. 
The  assignment  of  the  note  and  mortgage  to 
Wells  gave  talm  the  standing  and  right  held 
by  Files,  fhe  assignor,  and  under  the  testi- 
mony the  awards  made  to  the  mortgagees  are 
deemed  to  be  justified. 

The  judgmoit  of  the  district  court  li  af* 
firmed.  All  the  Justices  concurring. 


ROBERTS  V.  CHARLES  WOLFF  PACKING 
CO.    (No.  19520.)t 
(Supreme  Court  of  Kansas.   June  12,  1916.) 

(Bvtlahiu  hp  Me  Oomrt.) 

1.  Master  and  Servant  «»250?i,  New,  vol. 
18  Key-No,  Series  —  IWJTJRT  to  Sebvant  — 
WOBKKBN'S  CfOMFENBATION  ACT— FaBTIAL 
iNOAtAOITT. 

In  case  of  partial  incapacity,  the  rule  for. 
measuring  compensation  due  to  an  injnred  em- 
ploy^,  under  the  Workmen's  Compensation  Act 
(Laws  1911,  c.  218),  is  prescribed  in  section  12 
of  that  act,  while  the  limitations  as  to  the 
amount  of  recovery  are  fixed  by  section  11  of 
the  act 

2.  Mastbs  and  Sebtant  «3>2C0%,  New,  vol. 

16  Key-No.  Series  —  Ihjtjbt  to  Servant  — 
Wobkuen's  Compensation  Act  — Amodnt 
OP  Compensation— Pabtial  Imcapacitt. 
In  tiie  action  of  plaintiffi  for  compensation, 
it  was  agreed  that  his  average  eaminKs  prior 
to  the  accident  were  912  per  week,  and  it  was 
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foond  that  the  average  amoant  which  be  would 
probabl;  be  able  to  earn  after  the  accident  was 
$3  per  week.  His  compenBation,  therefore,  un- 
der the  act,  would  be  50  per  cent  of  the  differ- 
ence in  the  earnings  before  and  after  the  acci- 
dent, to  wit,  $4.G0  per  week. 

3.  Master  and  Servant  ®=>250^  New,  vol. 
16  Key-No.  SerieB  —  Injury  to  Servant  — 
Workmen's  Compensation  Act  —  Judq- 
UENT  FOB  Lump  Svic. 

While  an  employer  may  be  allowed  redemp- 
tion from  liability  under  an  award  of  compensa- 
tion in  the  form  of  periodical  payments  by  pay- 
ing SO  per  cent,  of  the  amount  of  payments  that 
will  become  due,  and  while  au  employ^  who  has 
been  awarded  c<»npensatioii  in  periodical  pay- 
ments by  agreement  or  aibitratiou  may  ask  tor 
and  obtain  judgment  against  the  employer  for 
80  per  cent,  of  the  sum  of  the  payments  due 
and  to  become  due,  in  cases  where  there  Is 
doubt  aa  to  the  secoiity  pf  his  compenaatiioDt 
these  provimons  have  no  application  in  an  ac- 
tion for  compensation,  where  the  coort,  in  the 
exercise  of  its  discretion,  enters  judgment  for  a 
lump  Bum  in  the  first  instance. 

4.  Masieb  asd  SXBTAifT  «S9260%,  New*  vol. 
10  Eej-No.  Series  —  Injubt  to  sbbvant  — 
Wobkuen'b  Goicpensatiok  Aci^Pbeben- 
tation  or  Ct-aim— Waives. 

An  employer  may  waive  the  requirements 
that  notice  shall  be  given  to  him  by  an  employfi 
ot  an  accident  wtthm  ten  days  after  the  acci- 
dent occurs  and  that  the  claim  shall  be  present- 
ed to  faim  within  three  months  after  the  acci- 
dent, and  held,  that  the  defendant  herein  by  its 
acts  and  statements  waived  the  failure  of  plain- 
tiff to  make  a  claim  for  compensation  within 
the  tiiree  months  period. 

Appeal  from   District  Court,  Shawnee 

County. 

Action  by  Zelora  Roberts  against  the 
Charles  Wolff  Packing  Company,  a  corpora- 
tion. From  a  Judgment  tor  plaintiff,  defend- 
ant appeals.  Modified  and  affirmed. 

Adrian  F.  Sherman  and  T.  B.  Landon,  both 
of  Kansas  City,  Mo.,  and  Edwin  A.  Austin, 
ot  Topeka,  for  appellant  Monroe,  Boaric, 
McClure  &  Monroe,  of  Topeka,  for  appellee. 

JOHNSTON,  O.  J.  Zelora  Roberts,  an  em- 
ployg  of  the  Charles  Wolff  Padclng  Com- 
pany, fell  into  an  elevator  shaft  which  was 
insufflclently  protected  and  sustained  severe 
injuries.  He  brought  this  action  nnder  the 
Workmen's  Compensation  Act  (Laws  1911,  c. 
218.  as  amended  by  Laws  1913,  c.  216).  al- 
leging that  he  had  been  totally  disabled  from 
performing  work  from  July  15,  1913,  when 
he  was  Injured,  until  July  1,  1914,  and  that 
he  would  always  be  partially  Incapacitated 
from  performing  physical  labor.  It  was 
agreed  that  the  amount  earned  by  a  person 
In  the  grade  of  employment  In  which  plain- 
tiff was  engaged  was  $12  a  week,  and  defend- 
ant proposed  to  pay  SO  per  cent  of  that  sum 
In  periodical  payments  from  July  29,  1918, 
with  the  Interest  then  due,  and  to  continue 
such  payments  until  July  1.  1914,  and  also  to 
confess  judgment  for  periodical  payments 
tliereafter  as  upon  an  award  until  it  might 
be  reviewed,  modified,  or  canceled  as  provid- 
ed b7  the  governing  statute,  but  tbe  offer 
was  denied.  The  defendant  then  answered, 
alleging  that  Its  only  liability  to  plaintiff, 


according  to  the  provlslohB  of  fb»  Wotferaen's 
pompensation  Act  was  for  compensation 
during  total  Incapacity  equal  to  60  per  cent 
of  the  average  weekly  earnings  of  persons 
engaged  In  the  same  grade  of  work  that 
plaintiff  was  doing  at  the  time  ot  the  acci- 
dent and  In  case  of  partial  Incapacity  period- 
ical payments  of  from  20  to  60  per  cent  of 
the  average  weekly  earnings,  to  be  continued 
subject  to  cancellation  or  modiftcatlon,  de- 
pending on  the  coDdltitm  and  capoieity  ot  tbe 
plaintiff,  but  that  defendant  was  not  UoUe  to 
plaintiff  In  any  event  for  Judgment  In  a  Inmp 
sum.  It  was  furthw  alleged  that  plaintiff 
had  taMsA  to  give  notioe  of  the  aoctdent  with- 
in ten  days  after  It  occurred,  or  to  make 
claim  for  compensation  within  three  months 
after  the  accident  and  that  the  failure  to  do 
so  was  a  bar  to  the  maintenance  of  the  ao 
tlon,  as  the  failure  was  not  due  to  any  in- 
capacity or  other  reasonable  causa  The  case 
was  tried  on  an  agreed  statem^t  of  tacts, 
supplemented  by  a  little  oral  teedmony  as 
to  the  nature  and  extent  of  tbe  Injury  sus- 
tained by  plaintiff,  its  effect  upon  him,  and 
the  part  taken  by  the  officers  of  the  defend- 
ant at  tbe  time  the  plaintiff  was  Injured.  At 
the  close  of  the  testimony  the  defendant 
moved  tbe  court  to  take  the  case  from  the 
jury  and  render  Judgment  in  favor  of  plain- 
tiff for  $195  and  for  weekly  payments  tber&- 
after  of  $€  a  we^  as  an  award  until  judg- 
ment should  be  modified  as  provided  In  the 
act  The  motion  was  overruled,  and  the  Jury 
returned  a  verdict  fixing  tbe  amount  of  re- 
covery at  tbe  lump  sum  of  $2,474.87.  After- 
wards, on  motion  of  the  defendant  the  court 
modified  tbe  judgment,  reducing  it  from  the 
amount  stated  to  $1,979.90,  which  the  court 
determined  was  the  present  value  of  tbe 
award  made  by  the  Jury,  to  wit  80  per  cent 
of  the  amount  named  In  the  verdict 

[4]  In  behalf  of  the  defendant  it  is  insisted 
that  tbe  failure  to  present  a  claim  for  com- 
pensatioo  within  three  months  after  tbe  ac- 
cldent  completely  bars  a  recovery  under  the 
provisions  of  the  act  It  is  provided  that  a 
proceeding  for  the  recovery  of  compensation 
cannot  he  maintained,  unless  written  notice 
of  the  accident  Is  given  within  ten  days 
thereafter,  and  unless  a  claim  for  compen^- 
tlon  has  been  presented  within  three  months 
after  the  accident  or  In  case  of  death  within 
six  months  from  the  date  thereof.  It  is  fur- 
ther provided  that  the  absence  ot  notice  or 
any  defect  shall  not  be  a  bar,  unices  the  em- 
ployer has  been  thereby  prejudiced  or  it  the 
failure  to  make  a  claim  was  occasioned  by 
mistake,  physical  incapacity,  or  other  reason- 
able cause.  Laws  1913,  c.  216,  J  6.  Apart 
from  the  fact  that  tbe  defendant  and  Its  of- 
ficers knew  the  circumstances  and  extent  of 
the  Injury  and  plaintiff  was  treated  by  de- 
fendant's physician,  there  were  admlsslMis  of 
liability  and  offers  to  confess  judgment,  as 
well  as  motions  that  Judgment  be  awarded  in 
fiivor  ot  plaintiff  and  against  defmdant  tbr 
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limited  sonui  provided  it  was  amirded  in  the 
form  of  periodical  payments.  The  defendant 
tlierebr  waived  the  failure  of  the  plaintiff 
to  make  a  claim  within  the  prescribed  time 
or  at  a  time  earlier  than  it  was  made.  The 
plaintiff  would  not  have  been  warranted,  un- 
der the  circumstances,  in  offering  proof  that 
there  was  reasonable  cause  for  the  delay 
wben  the  defendant  had  already  admitted 
liability  under  the  law  and  had  asked  that 
Jndgmmt  be  awarded  to  plaintiff  and  against 
tbfl  defendant, 

[i]  It  is  next  contended  that  tlie  court  err- 
ed in  denying  the  motion  for  periodical  pay- 
ments as  in  an  award  and  In  giving  Judg- 
meot  for  a  lump  sum  in  favor  of  the  plain- 
tiff. It  is  said  that  the  act  contemplates 
perioffical  or  weekly  payments  of  compensa- 
tion upon  the  scale  therein  prescribed,  and 
that  whether  the  amount  of  compensation  is 
determined  by  the  parties  themselves,  by  ar- 
bitrators, or  by  courts  and  Juries,  the  award 
most  be  made  in'  the  form  of  periodical  pay- 
ments, and  that  such  paymenta  are  subject  to 
modlBcatlon,  review,  or  cancellation  in  ac- 
cordance with  the  changing  conditions  and 
capacity  of  the  employ^.  Three  methods  are 
IHOvlded  for  settling  the  compensation  to  be 
awarded  workmen  under  the  act:  First, 
agreemoit  of  the  parties;  second,  arbltra- 
tim;  and,  third,  actiim  in  court.  Evidently 
flie  Legislature  '«mtemplated  that  most  of 
the  cases  would  be  settled  by  egreonent  of 
the  parties  in  accordance  with  detailed  pro- 
rlBlons  made  in  the  act  for  measuring  the 
compensation  to  be  paid.  In  case  differences 
■honld  arise,  it  was  provided  that  compensa- 
tion should  be  settled  by  arbitrators  selected 
by  the  parties,  who  dunild  not  be  bound  by 
tedmical  mles  ct  procedure  ol  evldaioe  In 
readilng  thtf  r  dedsloiis.  It  Is  provided  that 
awirds  by  agreement  at  by  arbitration  shall 
be  in  writing,  and  be  filed  in  ttie  office  of  the 
deik  of  the  district  court,  and  be  subject  to 
cuodlatloii  Itj  the  Judge  (tf  the  district 
coart.  if  it  be  made  to  appear  Oat  titie  woric- 
man  is  not  disabled,  but  eandxig  fbe  same 
or  higher  wages  as  before  ttie  acddent,  or 
where  the  awards  were  obtained  by  fraud  or 
sndue  inflomo^  or  <m  account  of  the  lack  of 
authority  or  mlscondnet  of  the  conuniUee  or 
arl)itrator,  or  that  the  award  Is  grossly  in- 
adequate or  excessive,  or  that  the  employ^ 
absents  himself  so  that  a  reasonable  exam- 
ination of  bis  condition  cannot  be  made,  or 
where  he  goes  beyond  the  boundaries  of  the 
United  States  or  Canada.  There  is  another 
provision  that  after  an  agreement  or  award 
the  district  court  may,  upon  application  of 
an  employ^  and  a  showing  that  there  is 
doubt  as  to  the  security  of  the  employe's 
compensation,  give  a  Judgment  to  the  em- 
ploye for  SO  per  cent  of  the  payments  due 
and  unpaid  and  prospectively  due  under  the 
sgreement  or  award,  but  that  If  the  employer 
1^  give  a  good  and  suffidoit  bond  to  se- 
cure Uie  making  of  the  payments  no  execu* 
tioii  ihoU  Issue  on  the  Judgment  as  long  as 


the  employer  continues  to  make  payments  as 
provided  in  the  orl^nal  agreemuit  or  award. 
Another  provl0l<m  Is  that  an  ^plc^er,  af 
making  payments  for  six  months,  may  re- 
deem his  liability  under  an  %ward  or  agree- 
ment by  the  payment  of  80  per  oat  of  the 
amount  stipulated,  or  awarded,  which  pay- 
ment shall  operate  as  a  rdease  and  discharge 
from  all  liability  on  account  of  the  injury. 
After  providing  for  cases  where  the  com- 
pensation Is  fixed  by  the  stipulation  of  par- 
ties or  by  arbitrators,  provision  Is  made  for 
the  third  class  of  cases.  It  is  enacted  that. 
In  d^efault  of  agreement  or  arbitration,  com- 
pensation may  be  determined  and  enforced 
by  an  action  In  court,  in  which  a  Jury  may 
be  had  upon  the  demand  of  either  party,  and 
that  Judgment,  if  It  be  In  £avor  of  the  plain- 
tiff, may  be  in  a  lump  sum  equal  to  the 
amount  of  the  payments  that  would  be  due 
under  the  provision  of  the  act,  or,  In  the  dls- 
cretlon  of  the  district  Judge,  the  Judgment 
may  be  for  periodical  payments  as  in  an 
award.  While  the  rules  for  measuring  the 
average  eamtn^  of  an  employ^  and  for  de- 
termining the  compensation  to  which  he  is 
entitled  arej  the  same  In  a  case  tried  before  a 
court  and  Jury  as  In  cases  settled  by  agree- 
ment or  arbitration,  the  Judgment  for  a  lump 
Bum  rendered  by  a  court  is  enfiorceable  by 
execution  at  once,  and  Is  not  open  to  modlfi- 
catlou  as  the  condition  of  the  employe  may 
change  or  bis  earning  capacity  Increase.  The 
theory  of  the  legislature  manifestly  was 
that  cases  would  arise  in  which  the  condltlcm 
of  the  employ^  would  be  so  marked  that 
there  would  be  little  reason  to  anticipate  Im- 
provement In  earning  capacity,  and  that  the 
dreum stances  would  be  such  as  would  war- 
rant the  court  In  giving  Judgment  for  a  lump 
sum  available  at  once,  rather  than  for  peri- 
odical payments  as  in  an  award.  The  kind 
of  Judgment  that  is  to  be  rendered  was  left 
to  the  discretion  of  the  trial  court 

The  question  now  cont^ded  for  was  pre- 
sented in  QorreU  v.  Battelle,  98  Kan.  370, 
144  Pac.  244.  It  was  there  Insisted  that  the 
theory  of  the  act  was  that  compensation 
should  cease  and  payments  should  &iA  when 
iDcapacity  ceased,  and  the  case  should  be 
left  open  so  that  employers  might  obtain 
modification  of  the  payments  as  the  condition 
of  the  employ^  should  improve.  Tlie  answer 
to  that  contention  was  that: 

"The  Workmen's  Compensatioa  Act  confers 
express  power  upon  the  trial  court  to  render 
judgment  in  a  lump  sum  instead  of  making  an 
award  of  periodicsil  payments.  In  ever;  case 
the  trial  court  must  exercise  its  Judgment  and 
discretion  as  to  the  best  method  of  making  com- 
pensation in  the  l^ht  of  all  the  taets,  and  the 
result  will  not  l>e  disturbed  on  appeal  except  for 
an  abuse  of  the  power."    Syl.  par.  6. 

In  the  more  recent  case  of  Cain  v.  Zinc  Co., 
94  Kan.  679,  680,  146  Poc.  1165.  it  was  held 
that: 

"Whether  the  Judgment  In  saeh  a  case  shall 
be  for  a  lump  sum,  or  for  periodical  payments, 
is  expressly  left  to  the  discretion  of  the  trial 
court*' 
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In  arrhrlng  at  Its  Jndgment  the  conit  con- 
siders the  testimony  as  to  the  nature  of  the 
injury,  Its  effect  on  the  earning  capacity,  the 
dnratlMi  of  the  incapacity,  and  the  likeli- 
hood of  cure  or  improrement,  and  from  all 
pertinent  facts  brought  to  Its  attention  It  de- 
termines whether  the  judgment  shall  be  for 
periodical  payments,  or  for  a  lump  sum,  on 
which  payment  may  be  enforced  at  once.  Ac- 
cording to  the  evidence  the  Injurj'  to  the 
plalntur  was  a  fracture  of  the  neck  of  the  1^ 
femur,  which  had  the  effect  of  ^ortenlng  the 
leg  three-fourths  of  an  inch.  It  impairs 
plaintiff's  ability  to  move  his  leg  in  certain 
directions,  and  the  effect  Is  permanent  in 
character.  It  cannot  be  said  that  there  was 
an  abuse  of  discretion  in  the  refusal  of  the 
court  to  provide  for  periodical  payments. 

[1]  There  Is.  complaint  that  the  court  omit- 
ted to  state  the  rule  for  measuring  the  differ- 
ence In  the  average  earnings  of  the  employe 
before  the  accident  and  what  he  can  probably 
earn  after  the  accident,  as  provided  In  sec- 
tion 12  of  the  act  The  instruction  only  pur- 
ported to  state  the  limitations  of  recovery  for 
partial  incapacity  and  In  that  respect  was 
complete.  The  rule  for  determining  the  earn- 
ing capacity  after  the  accident,  as  CMnpared 
with  what  it  was  before  the  accident,  was 
accurately  stated  In  Instruction  7,  In  which 
the  rules  and  limitations  to  be  applied  In 
measuring  compensation  in  cases  of  total  and 
partial  incapacity  were  fairly  stated. 

[2]  There  Is  good  reason,  however,  to  com- 
plain of  the  amount  allowed  as  compensation. 
It  was  agreed  that  the  average  earnings  of 
plaintiff  before  the  accident  should  be  re- . 
garded  as  $12  per  week,  and  the  Jury  found 
that  the  average  wage  which  the  plaintiff 
would  probably  be  able  to  earn  in  the  future 
was  $3  per  week.  The  rule  for  measuring 
compensation  where  there  is  partial  Incapac- 
ity Is  stated  in  section  12  of  the  act  as  tci- 
lows: 

"In  the  case  o£  partial  incapacity  the  pay- 
ments shall  be  computpd  to  etiuul,  as  closely  as 
possible,  fifty  per  cent,  of  the  difference  between 
the  amuunt  of  the  'averaKe  earnings'  of  the 
workman  before  the  accicieot,  to  be  computed 
as  herein  provided,  ami  the  average  amount 
which  he  ie  moat  probably  able  to  earn  in  some 
suitilble  employment  or  business  after  the  acci- 
dent, subject  however,  to  the  limitations  herein- 
before provided."   Laws  1911,  c.  218,  g  12. 

In  section  11  of  the  act  as  amended  it  Is 
provided  that: 

"When  partial  incapacity  for  work  resulta 
from  injury,  periodical  payments  daring  such  in- 
capacity, commencing  at  the  end  of  the  second 
week,  shall  not  be  less  than  twenty-five  per 
cent,  nor  exceed  fifty  per  cent.,  based  upon 
the  average  weekly  earnings  computed  as  pro- 
■  Tided  in  section  12,  but  in  no  case  less  than 
three  dollars  per  week  or  more  than  twelve  dol- 
lars per  week:  provided,  however,  that  if  the 
workman  is  under  twenty-one  years  of  age  at 
the  date  of  the  accident  and  the  average  weekly 
earnings  are  less  than  $10.00  his  compensation 
shall  not  be  less  than  seventy-five  per  cent  of 
his  average  earoitigs.  No  such  payment  for 
total  or  partial  disability  shall  extend  over  a 
period  exceeding  eight  years."  Laws  1918.  e. 
216.  i  6. 


Some  caatrj^Loa  arises  because  the  mle  for 
measuring  compensation  in  cases  of  partial 
Incapacity  is  placed  in  the  section  following 
the  one  providing  limitations  on  die  amount 
i)t  recovery.  Section  12  prescribes  the  rule 
fOr  finding  the  loss  of  earning  capacity  by 
reason  of  the  injory.  It  Is  not  easy  to  deter- 
mine the  wage  that  the  injured  employ^  will 
be  able  to  earn  stbee  the  accident,  bnt  the 
court  is  to  ascertain,  as  the  Legislature  soys, 
"as  closely  as  possibly"  wliat  his  earnings 
will  be  in  bis  tojured  condition,  and  the  com- 
pensation la  to  be  60  per  cent  of  the  differ- 
ence between  the  average  earnings  before 
and  after  the  accident,  but  in  no  case  to  be 
lower  than  the  mlnlmom  nor  fals^er  than  the 
maximum  limitation  prescribed  In  eectlon 
11.  In  this  case  it  was  found  that  the  period 
of  total  incapacity  would  extend  until  July 
1,  1914,  which  entitled  the  plaintiff  to  60  per 
cent,  of  the  average  earnings,  and  this  was 
found  to  amount  to  $290.87,  and  about  this 
measure  there  is  no  complaint  Fot  each  of 
the  seven  years  following  Jie  was  given  the 
full  50  per  cent,  of  his  average  earnings,  or 
$6  per  week,  without  regard  to  the  amount 
he  would  be  able  to  earn  In  bis  Injured  con- 
dition. This  amounted  to  $312  per  year.  I'n- 
der  the  law,  however,  he  was  (mly  entitled  to 
50  per  cent  of  the  difference  between  the 
average  earnings  before  the  accident  and  his 
probable  average  earnings  after  the  accident 
The  diflereuce,  as  we  have  seen,  was  $9  per 
week,  and  he  was  only  entitled  to  50  iter 
cent  of  that  amount,  or  $4.50  per  week, 
which  would  entitle  him  to  $234  per  year,  or 
$1,638  for  the  seven  years.  This  measure  of 
compensation  falls  within  the  limitations 
presorlbed  Id  section  11  and  conforms  to  the 
legislative  rule  where  there  is  partial  in- 
capacity. The  amount  of  the  verdict  must 
thoiefore  be  reduced  from  $2,474.87  to  $1,- 
928.87,  which  Is  composed  of  $290.87  for  the 
period  of  total  incapacity  and  $1,638  for  the 
period  of  partial  Incapacity. 

The  court  however,  held  that  the  Judg- 
ment being  given  In  a  lamp  sum,  only  80  per 
cent,  of  the  compensation  measured  by  the 
Jury  could  be  allowed,  and  of  this  holding 
plaintiff  complains.  The  act  provides  ttiat  In 
cases  of  agreement  or  award  In  the  form  of 
periodical  payments,  where  Hicre  Is  doubt  of 
the  security  and  danger  of  loss  to  the  em- 
ploye, the  court  may  order  the  Immediate 
payment  of  an  amount  equal  to  80  per  cent, 
of  the  payments  due  and  to  become  due,  un- 
less a  bond  to  secure  the  payments  Is  given 
by  the  employer.  T^ws  1911,  c.  218,  |  31. 
There  Is  another  provision  of  the  act  that  an 
employer  who  has  made  payments  for  a  pe- 
riod of  six  months  may  obtain  red«optioa 
from  liability  aqd  a  complete  release  and  dis- 
charge from  any  further  liability  <m  account 
of  the  Injnry  by  paying  80  per  cent'  of  the 
payments  which  may  become  dne  under  the 
award.  Laws  1911,  c.  218,  J  33.  These  provi- 
sions apply  wily  In  case  ol  agreement  w 
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ivard  in  whidi  periodical  paymenta  are  ad- 1 

Juclsed,  and  have  no  application  to  cases  I 
wliere  a  judgment  in  a  lump  suni  Is  given  In  i 
the  flnt  Instance.  In  such  cases  the  amount  ] 
due  at  present  Is  fonnd  and  determined,  and  | 
the  coart  Is  not  authorized  to  rednce  the  I 
amount  so  determined  on  the  theory  of  find- 1 
Ing  Its  present  value.  The  theory  of  the  stat* 
nte  is  that  all  reductions  have  been  made 
tDd  that  the  recovery  as  determined  Is  to  be 
plac'ed  In  a  judgment  which  will  be  enforce- 
able at  once  by  execution.    Having  deter- 
mined that  the  judgment  should  be  rendered 
In  a  lump  sum,  It  became  the  duty  of  the 
court  to  render  judgment  for  the  amount 
found  due  without  auy  discounts  or  reduc- 
tions. 

Tbe  case  is  therefore  remanded,  ^th  di- 
rections to  modl^r  the  judgment  rendered  by 
entering  a  judgment  for  plaintiff  In  the  sum 
of  $1,928.87,  and,  so  modified,  it  is  affirmed. 
All  tbe  Justices  ctmcurrlng. 


CORT  T.  QRATBILU  State  Live  Stock 

Sanitary  Com'r.  et  al.    (No.  19503.]t 

^niweme  Court  of  Kansaa.    Jane  12,  1916.) 

(HflMut  »v  Me  <7owri.> 

L  AnUAU  4»30— lUPOBTATTON   Off  CATTLE 
-COHPLIANCK    WITH  BULES— TaSBBCULAB 

Tkst. 

Section  7  of  chapter  312  of  the  Iaw«  of 
1911  provides,  among  other  tbings,  tbat  the 
rijcbt  of  indemnity  for  animals  killed  by  order 
of  the  live  stock  sanitary  commissioner,  pur- 
suant to  his  duty  to  protect  the  health  of  do- 
mestic animals  m  the  state,  shall  not  extend  to 
•nimala  which  were  brought  into  the  state 
froia  a  district  of  another  state  infected  with 
the  diseaae  chi  account  of  which  tbe  animals  are 
killed,  or  which  were  broufiht  into  the  state  in 
disregard  of  any  rule,  regulation,  or  order  of 
tbe  lire  stock  sanitary  ccHnmisaioner.  Rule  10, 
promulgated  by  the  lire  stock  sanitary  commis- 
Bioser,  provides  that  no  cattle  to  be  used  for 
dairy  purposes  or  pure  bred  or  registered  cat- 
tle to  be  used  for  breedim,  pbrposes  shall  be 
admitted  into  Kansas  unless  accompanied  by  a 
certificate  of  satisfactory  toberculin  test  show- 
in);  them  to  be  free  from  tuberculosis,  applied 
within  30  daya  prior  to  movement  by  a  veter- 
inary of  the  bureau  of  animal  industry,  or  by 
a  Teterinsrian  whose  competency  and  reliability 
are  certified  to  by  tbe  authorities  charged  with 
the  coBtrol  of  diseases  of  domestic  animals  In 
the  state  where  the  cattle  orifdnated.  One  copy 
of  such  certificate  must  be  given  to  the  owner 
or  person  in  charge,  one  sent  to  the  live  stock 
sanitary  eoromisaroner  at  Topeka,  and  one  to 
the  common  carrier  to  attach  to  .the  waybill. 
^eU,  the  rule  must  be  strictly  complied  with. 
It  is  not  sufficient  that  the  test  be  applied  by  a 
veterinarian  whose  license  to  practice  his  pro- 
feasioo  is  iasaed  by  tbe  board  charged  with  the 
ooDtrol  of  diseases  of  domestic  animals  in  tbe 
state  where  the  cattle  originate.  The  test  must 
b»  made  by  a  veterinarian  whose  competency 
and  reliability  are  certified  to  by  such  board,  or 
dse  ia  a  TCterinary  inspectOT  of  the  bureaa  d 
tnunal  Indostry,  and  a  copy  of  the  certificate 
mnat  be  sent  to  the  live  stock  sanitary  commis- 
Bioner  at  Topeka  before  the  right  to  Indemnity 
atUchM. 

„[Sd.  Note.— For  otho-  cases,  see  Animala, 
Ceat  Dig.  I  80;  Doc  Dig.  ®=>30.] 


2.  AmvAU  ^=>K2— Stock  Enun  bt  Baici- 

TABY  COMinsaiONBB— RiOHT  TO  IvnmifiTZ. 
Twelve  head  of  cattle  belonging  to  the 
plaintiff  were  ordered  killed  by  the  five  stock 
sanitary  commissioner  after  the  tuberculin  test 
duly  applied  had  shown,  and  after  the  live  stock 
sanitary  commissioner,  acting  in  good  faith  and 
pursuant  to  authority'  duly  conferred,  liad  decid- 
ed, that  they  were  afflicted  with  tuber<.-iiIosis. 
Od  post  nM^em  examination  it  was  found  tiutt 
three  of  the  animals  were  free  from  tubercu- 
losis. They  had  been  brought  into  the  state 
in  violation  of  rule  10.  £eM,  tbe  plaintiff  is 
not  entitled  to  indemnity. 

[Ed.  Note.— For  otiier  eases,  sea  Animals, 
Cent.  IMg.  S  82;  Dec  Dig.  «»32.] 

3.  Anuialb  «»Se— Stock  Khjisd  bt  Sahi* 

TABT  COMlIIBSIOIfn— AFPBAISBmilT. 

When  cattle  are  ordered  killed  by  the  live 
stock  sanitary  commiaaioner,  it  is  his  duty, 
acting  In  conjunction  with  the  chairman  at  tM 
board  of  county  commissltmers  of  the  connty 
in  which  the  animals  are  located  and  the  owner, 
to  appraise  them  at  their  value  at  the  time  of 
tbe  appraisement  Laws  1911,  c  812,  i  6. 
Held,  the  appraisement  may  be  made  1^  a 
deputy  employed  for  the  pnrpoae  by  tbe  live 
stock  sanitary  commissioner.  It  the  chairman 
of  the  board  of  county  conamisskmoB  refuse 
to  act,  the  appraisement  may  be  made  by  tbe 
live  stock  sanitary  commisrioner,  or  bia  deputy, 
and  the  owner.  In  making  tbe  appraisement, 
the  statutory  rule  govenis,  but  it  does  not  con- 
template'  that  a  condemned  animal  shall  nee* 
essarily  be  appraised  at  the  value  of  tbe  car- 
cass beeanse  diseased  and  becanse  it  must  be 
slaughtered  at  once. 

[Ed.  Note.— Foi*  other  cases,  see  Animals, 
Cent.  Dig.  i  82;  Dec.  Dig.  «=»32.] 

4.  Aniuals  «=332— Qbdeb  of  Live  Stock 

SANtTABT  CoiUiiasiOHEB— CONCLUSrVENESa 

—Mandamus. 

When  an  animal  condepmed  and  appraised 
is  delivered  to  tbe  Uve  stock  sanitary  com- 
missioner for  slaughter,  he  gives  to  the  owner 
an  order  on  the  boai-d  of  county  commission- 
ers for  an  amount  equal  to  50  per  cent,  of  the 
appraised  value  of  the  "^W^^,  which  the 
board  of  county  commissionera  Is  required  to 
accept  and  pay.  Laws  1911,  c  312.  |S  S,  23. 
Held,  the  order  is  conclusive  on  the  board  of 
counter  commissioners,  in  the  absence  of  fraud, 
collusion,  or  similar  misconduct,  and  in  on  ac- 
ticm  of  mandamuB  to  compel  payment  of  such  an 
order  it  is  not  open  to  the  board  of  county 
commissionera  to  show  that  the  animal  came 
from  an  infected  district  of  another  state,  or 
was  admitted  in  violation  of  rule  10,  or  that 
the  appraisement  was  exceasive. 

[Ed.  Note.— t^or  other  cases,  see  Animala, 
Cent.  Dig.  8  82;  Dec.  Dig.  «=932.] 

Original  mandamus  by  L.  F.  Cory  a;;al]i8t 
Sam  S.  Graybill  and  another.  Writ  allowed, 

Vance  &  McTa^rt,  of  BelleviUe,  for  plains 
tier.  Henry  H.  Tan  Natta,  of  Belleville,  and 
Stones  &  Sturgea,  of  Ooneordia.  for  de- 
fendants. 

BUBOH,  J.  The  action  Is  one  at  manda- 
nuia  to  compel  ttia  state  live  stock  sanitary 
commlsBloner  to  lasne  orders  for  sums  of 
money  to  which  the  plaintiff  claims  he  Is  en- 
titled on  accoont  ot  certain  cattle  billed  by 
order  of  the  commlSBlonw  after  having  been 
tested  for  tuberculosis,  and  to  compel  the 
board  of  county  commlsaloners  to  accept  and 
pay  such  orders.  The  Uve  stock  aanltary 
commissioner  resists  the  action  on  tne  ground 
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Oat  th«  cfttOe  klUed  were  bxon^t  Into  the 
state  In  YioMLoa  of  lav  and  of  a  rnle  duly 
promulgated  governing  the  admission  of  cat- 
tle for  daiijr  and  breeding  imrposes  turn,  a 
foreign  Btate.  The  board  of  county  commls- 
slcmers  reelBts  the  action  ca  various  groonda. 

[1]  Hie  statute  so  tar  aa  applicable  for 
present  purposes,  and  the  rule  r^rred  to, 
read  as  follows: 

"Sec.  7.  That  when  any  animal  or  animals 
are  killed  under  the  provisiona  of  this  act  by  or- 
der of  the  commisBioner,  the  owner  thereof  shall 
be  paid  therefor  sack  proportion  of  the  ap- 
praised value  as  fixed  hy  the  appraisement  here- 
inbefore prorided  for:  Provided,  that  the 
right  of  indemnity  on  account  of  animals  killed 
by  order  of  the  commissioner  under  the  pro- 
visions of  this  act  shall  not  extend  to  animals 
killed  on  account  of  rabies,  n<Hr  to  the  owner  of 
animals  which  have  been'  broufcht  into  the  state 
in  a  diseased  condition  or  from  a  state,  country, 
territory  or  district  in  which  the  disease  with 
whidi  ue  animal  is  infected  or  to  which  it  has 
been  exposed  exists;  nor  shall  any  animal  be 
paid  for  by  the  state  which  has  been  brought 
into  the  state  in  violation  of  any  law  or  quar- 
antine regulations  thereof,  or  the  owner  of 
which  shall  have  violated  any  of  the  provislona 
of  this  act  or  disregarded  any  rule,  regulation 
or  order  of  the  live  stock  sanitary  commission- 
er, Qor  shall  any  animal  be  paid  for  by  the 
state  which  came  into  the  possession  of  the 
claimant  with  the  claimant's  knowledge  that 
such  animal  was  diseased  or  was  suspected  of 
being  diseased  or  of  having  been  exposed  to 
any  contagious  or  infectious -disease;  nor  shall 
sny  animal  belonging  to  the  United  States  be 
paid  for  by  the  state?'   Laws  19H,  c.  312.  i  7. 

"Bole  10.  No  cattle  to  be  used  for  dairy  pur- 
poses or  pnre-bred  or  r^cistered  cattle  to  be 
used  for  breeding  purposes  shall  be  admitted 
into  Kansas  unless  accompanied  by  a  certificate 
of  satisfactory  tnberculln  test  showing  them  to 
be  free  from  tuberculosis,  applied  within  thirty 
days  prior  to  movement,  by  a  veterinary  in- 
spector of  the  bureau  of  animal  industry  or  by 
a  veterinarian  whose  competency  and  reliabilil? 
are  certified  to  by  authorities  charged  with  the 
control  of  diseases  of  domestic  animals  in  the 
state  where  the  cattle  originate.  One  copy  of 
such  certificate  shall  be  given  to  the  owner  or 

{lerson  in  charge,  one  sent  to  the  live  stocft  san- 
tary  commissioner  at  Topeka,  and  one  to  the 
common  carrier  to  attach  to  tiie  waybill." 

The  cattle  which  were  killed  were  purchas- 
ed in  the  vldnlty  of  Algonquin,  111.,  for  dairy 
and  breeding  purposes  in  this  stata  The  fol- 
lowing facts  were  agreed  to  by  the  parties: 

"(2)  That  all  said  animals  •  •  •  were 
tested  for  tuberculosis  by  the  use  of  Pasteur's 
tuberculin  applied  subcutaoeously  by  W.  W. 
Welch,  of  Elgin,  IlL,  who  was  a  graduate  vet- 
erinary surgeon,  holding  a  license  to  engage 
generally  in  the  practice  of  veterinary  medicine 
and  Bureery  in  Illinois,  issued  by  the  board  of 
live  stock  commissioners  of  the  state  of  Illinois, 
on  the  recommendation  of  the  board  of  veter- 
inary examiners  of  said  state,  and,  from  cer- 
tificates issued  bf  said  W.  W.  Welch  and  at- 
tached to  the  vanons  waybills  of  the  shipments 
in  which  said  animals  were  made,  such  tests 
were  shown  to  have  been  made  within  thirty 
days  prior  to  shipment  in  each  instance  and 
each  of  said  animals  certified  by  said  Welch  to 
be  free  from  tuberculosis.  Such  certificates 
were  not  made  upon  any  form  provided  by  or  in 
accordance  with  the  rules  of  the  board  of  live 
stock  commissioners  of  Illinois,  nor  was  said 
W.  W.  Welch,  at  the  several  dates  thereof,  an 
assistant  state  veterinarian  of  Illinois,  nor  did 
he  hold  any  special  commission  to  test  cattle 
for  tuberculosis,  only  being  licensed  generally 
as  a  veterinary  surgeon,  as  above  set  forth.  * 
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"(21)  That  by  an  act  of  the  Legislature  of  the 
state  of  Illinois  in  force  snce  July  1,  1909.  the 
diseases  of  domestic  animala  in  that  state  are 
placed  under  tiie  control  and  supervision  of  s 
board  of  three  members  appdnted  by  the  Oov- 
emor.  and  known  as  the  board  of  live  stoc^ 
commiseioners  j  that  by  such  act  such  Oovemw 
is  also  authorized  to  appoint  a  competent  vet- 
erinary surgeon  as  state  veterinarian,  who,  to- 
gether with  his  assistants,  are  under  the  direc- 
tion of  the  above-named  board;  that  under 
said  act  only  said  state  veterinarian  and  bis 
assistants,  who  are  app^ted  with  the  advice 
and  consent  of  said  board,  have  anthority  to 
act  for  said  board  in  the  matter  of  the  investi- 
gation of  the  existence  of  communicable  dis- 
eases among  domestic  animals  in  said  state,  or 
to  declare  and  enforce  qaarantines  with  respect 
thereto." 

"(22)  The  following  rules  of  said  board  of 
live  stock  commiasi<mers  were  in  force  during 
all  the  time  concerned  in  this  acticm : 

"First  All  tuberculin  and  malleln  for  the 
testing  of  cattle,  horses,  and  mules  for  inter- 
state shipments  must  be  secured  through  the 
state  veterinarian. 

"Second.  All  certificates  and  teat  sheets  must 
be  made  on  the  forms  prescribed  and  furnished 
by  the  state  board  of  live  stock  CMnmissioners. 

TTbird.  In  ordering  tuberculin  or  mallein 
from  the  state  veterinarian  he  must  be  advised 
of  the  number  of  cattle,  horses,  or  mules,  as  the 
case  may  be,  and  into  what  stata  tbs  supnient 
is  to  be  made. 

"Fourth.  Each  lot  of  cattle,  horses,  or  mules, 
whether  physically  inspected,  mallein  or  tuber- 
culin tested,  mast  be  reported.  There  must  be 
five  test  sheets  or  certificates  made  out  and 
forwarded  to  the  state  veterinarian  for  his  ap- 
proval, ^en  ttie  same  are  retomed,  one 
copy  or  two  must  be  forwarded,  as  the  state 
may  require,  to  the  state  veterinarian  or  chief 
sanitary  officer  of  the  state  into  which  the  ship- 
ment is  made,  one  copy  to  be  given  to  the  own- 
er or  person  in  charge  to  be  attached  to  the 
railroad  waybill,  and  one  copy  forwarded  to 
the  hoard  of  live  stock  commissioners. 

"Fifth.  The  states  of  Minnesota  and  North 
Dakota  do  not  accept  certificates  from  veteri- 
narians in  this  state.  Certificates  or  test  sheet* 
for  these  two  states  must  be  rigned  by  a  bureau 
of  animal  industry  officer.** 

From  tbe  foregoing  facta  It  oondnslvely 
appears  that  the  cattle  were  not  tested  by  a 
person  qualified  under  rule  10  of  Ihe  state 
live  stock  siAltary  commissioner  of  this 
state,  and  no  copy  of  the  certificate  of  the 
test  whtdi  was  made  was  aait  to  tbe  com- 
missioner of  this  stateu 

The  plalntlfF  argues  that  rule  10  was  mb- 
stautially  complied  with  In  ttiat  the  veterina- 
rian who  made  the  teat  was  licensed  to  prac- 
tice tbe  very  board  whose  c«rtiflcate  of 
competency  and  reliablllfy  Is  required;  that 
the  cattle  were  in  fact  tested  and  found  to 
be  free  from  tuberculosis ;  and  that  the  fail- 
ure to  send  a  certificate  to  the  live  stock 
sanitary  commissioner  of  this  state  was  en- 
tirely without  prejudice.  The  court  concurs 
in  the  live  stock  sanitary  commissioner's  view 
that  rule  10  should  be  strictly  complied  with. 
This  done,  liberality  In  making  Indenmity 
to  owners  for  cattle  killed  to  prevait  the 
spread  of  disease  may  well  be  indulged;  but, 
before  the  state  can  be  called  upon  to  pay, 
lawful  conditions  imposed  upon  importation 
should  be  fully  met  In  order  that  the  state 
may  not  become  a  standing  buyer  of  Onb  dl>- 
eased  stock  of  other  i^tea. 
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Ibete  are  Teterlnartaiu  and  veterinariaDS. 
As  In  otber  professl<m8,  some  members  are 
competent  and  reliable,  and  some  are  not; 
iDd  it  is  not  InconceivaUe  that  an  nnBcmpn- 
lons  dealer  In  IlUnola  might  be  able  to  ae- 
cnre,  without  difficulty,  certlflcatee  of  health 
for  a  herd  of  diseased  cattle  whlcli  he  de- 
sired to  dispose  of.  The  law  of  illlnots  an- 
tborlzes  the  QoTernor  to  appoint  a  competent 
reterlnary  surgeon  to  be  state  veterinarian, 
Urns  cUsttngQlahinK  betweoi  Teterinariaps, 
ind  limits  the  li^t  to  Investigate  ^be  exist- 
oice  of  commnnicable  diseases  among  domes- 
tic animals  to  a  class  of  veterinarians.  Bale 
10  of  the  commissioner  of  this  state  makes  the 
Bune  distinction.  The  reqolred  certificate 
most  be  made,  not  merely  by  a  veterinarian, 
but  by  a  veterinarian  who  holda  a  oertlflcate 
of  competency  and  reliability  from  the  prop- 
er Illinois  anthoritles.  The  rtate  veterina- 
rian of  Illinois  and  his  assistants  would 
doubtless  be  regarded  as  qualified  under  rule 
10.  Any  otSiet  Tetezlnarlan  aboold  possesB  a 
special  oerttfleate  covering  competency  and 
Fellabtlit7  with  reqpect  to  malOng  tuberculin 
testa  and  certifying  the  remits. 

The  court  la  not  aUe  to  say  tlwt  no  pre)- 
ndlce  resulted  from  nonobeervance  of  rule 
la  The  manner  la  which  the  laws  and  reg- 
Dlatiwis  of  both  IlUnots  and  Kansas  were 
igBored  might  wdl  cast  doubt  on  the  tests 
made  of  the  pUlntUTs  cattle.  It  Is  not  the 
iHniwee  to  impoffEi  the  diaracter  or  motives 
of  any  we  onmected  with  these  Importa- 
tions, but  the  coarse  pursued  was  Jnst  that 
«hldi  might  be  adopted  to  accomplish  an 
evatfon.  Tbe  ceillflcates  attached  to  the 
bills  of  1adli]«  of  the  plaintllFs  cattle  having 
proceeded  trim  an  nnlicensed  soorce,  and 
copies  having  been  withheld  from  both  the 
nUuria  oonuniB8i<»ier  and  Uie  Kansas  com- 
niatoner,  they  are  cot  eivldence  of  freedom 
fmn  disMse,  and  the  plaintiff  Is  not  In  a  po- 
BlUfm  to  say  Hiat  o(q;ites  of  these  certificates 
would  have  been  accepted  contrary  to  rule 
W,  if  they  had  bem  forwarded  to  tbe  com- 
mlsaloDer  of  this  state. 

[2]  Sdentiac  tests  of  the  ptalntUTs  cattle, 
12  In  number,  recognized  as  proper  and  re- 
lUtle,  were  made  b7  a  duly  •licensed  and 
qoalifled  veterinarian  commlsatoned  by  the 
state  live  stock  cwnmlssloner  to  make  in- 
spections and  testa  for  tabercalod&  nieae 
tests  disclosed  that  each  animal  was  afflicted 
with  tuberculoalsi  On  rt^orta  of  the  testa, 
tbe  oomndasloner  ordered  the  cattle  destroy- 
ed. After  aivralaunent,  tbej  were  Bh4K>«d 
to  Kamas  City,  Ho.,  and  were  sold  and 
danghtered  nnder  federal  Inspection.  Poafc 
aiortaa  ezaminatione  showed  that  three  of 
the  aafanals,  appraised  at  9866,  were  free 
fiom  tnberculoBla  Tbo  plaintiff  asks  for 
vtrnnts  for  tbe  vtpralsed  value  of  the 
iHKlQij  sntanals.  Section  28  (tf  the  statute 
<tf  lAU,  quoted  later  In  llila  opinion,  con- 
tastes  th*t  a  poet  nuMTtem  examination 
niy  Miaetlmse  dledoae  that  a  oondenmed 


animal  was  not  afflicted  with  tobercolosla, 
and  provides  that  In  muA  cases  the  ownw 
shall  receive  the  full  amonnt  of  the  appraise- 
ment The  difficulty  la  that  the  cattle  were 
lmp»ted  In  violation  of  section  5  of  the  stat- 
ute and  of  role  10.  The  liability  of  the 
state  is  expressly  cimdltioned  by  the  statute, 
and  the  plaintiff  is  an  owner  to  whom  the 
right  of  indemnity  from  the  state  is  express- 
ly denied. 

[t,  4]  The  cattle  were  not  taken  for  public 
use  after  the  analogy  of  eminent  domain. 
They  were  destroyed  for  the  public  good  nn- 
der the  police  power.  They  were  not  de- 
stroyed until  a  sclMitlflc  test,  recognized  as 
proper  and  reltatde,  and  applied  by  a  person 
appointed  for  the  purpose,  had  shown,  and  the 
live  stock  sanitary  commissioner,  acting  in 
good  faith  pursuant  to  authority  duly  confer- 
red, had  rendered  his  decision,  that  tbey 
were  afflicted  with  a  contagious  disease  va- 
dangering  the  public  wtiftire.  Laws  1011,  & 
812,  f  22.  'nie  live  stock  sanitary  commis- 
sioner's decision  In  such  cases  is  equivalent 
to  the  Judgment  of  a  court  of  condemnation. 
No  duty  to  make  r^iaratlon  to  tbe  owner  ex- 
isted, althou^  tbe  diaracter  of  the  tost  and 
Its  application  and  the  decision  of  the  com- 
mlsslwer  may  have  contained  a  margin  of 
error.  Absolute  certainty  Is  possible  In  but 
few  mundane  affairs,  and  tbe  statute  would 
have  been  consUtutlonaUy  valid  if  It  had 
contained  no  provUAon  for  Indemnity  to  the 
owner,  mie  state,  however,  nndertocft  to  as- 
sume one-half  of  the  ownei's  loss  In  aU  cases 
and  all  the  loss  In  case  error  should  be  dis- 
covered by  means  of  a  post  mortem  examina- 
tion. But  the  statute  did  thU  tm  condition 
that  cattle  killed  should  not  be  present  In 
tbe  state  in  violation  of  its  lawa  and  sanitary 
regulatlona  The  irialntUTs  cattle  were  un- 
lawfully witUn  tbe  state,  and  the  state  la 
under  no  oUlgatlon  to  pay  for  tbelr  destruc- 
tion. 

A  part  of  the  rdlef  asked  against  tbe  board 
oi  county  commissions  Is  that  It  be  re-, 
quired  to  aooQpt  and  pay  an  order  issued  by 
the  live  stock  sanitary  c(»nmiBsloner,  and 
duly  presented,  tor  one-half  tiie  ai^ralsed 
value  of  a  reglstared  Holstein  cow  named 
Plebe.  This  animal  went  down  nnder  the 
tuberculin  test,  was  8hli^)ed  and  ^usfhtered, 
and  upon  post  mortem  oEamlnation  was  found 
to  be  afflicted  with  tuberculosis.  The  board 
of  county  commlsalonerB  resists  payment  on 
the  ground  that  the  animal  came  from  a 
district  In  the  state  of  Illinois  Infected  with 
tuberculosis ;  that  tbe  Importation  was  made 
In  violation  of  role  10;  and  tiiat  tSxe  ap- 
praisement was  excessive  and  waa  made  on 
a  basis  cxmtxaxj  to  the  statute.  These  de- 
fenses are  not  available  to  the  board  of  coun- 
ty commissioners.  The  animal  tn  question 
was  only  three  months  old  wben  Imported, 
and  a  tuberculin  test  was  not  required,  be- 
cause the  prevailing  opinion  was  that  animals 
of  that  age  would  not  re^ond  to  tbe  teat 
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In  the  Judgment  of  tbe  live  stock  sanitary 
commissioner,  rule  10  did  not  apply. 

It  Is  true  tbat  the  statute  denies  Indemnity 
to  an  owner  who  ships  an  animal  Into  this 
state  from  a  district  Infected  with  the  dis- 
ease on  account  of  which  the  animal  is  kill- 
ed. The  court,  however,  has  no  standard  by 
which  to  determine  when  a  district  of  anoth- 
er state  is  infected.  A  few  isolated  cases 
would  scarcely  reudo:  a  district  Infected.  If 
a  disease  were  so  far  epidemic  as  to  result  in 
the  establishment  of  quarantine  regulations, 
the  district  might  well  be  said  to  be  infected. 
Between  these  extremes,  the  fact  of  inflfb- 
tion  Is  a  matter  of  opinion  and  Judgment  on 
the  part  of  those  experienced  in  such  mat- 
ters and  depends  upon  many  circumstances 
and  conditions.  Presumably  the  live  stock 
sanitary  commissioner  Is  qualified  to  deter- 
mine  the  fact ;  presumably  he  does  so  before 
issuing  an  order  for  the  payment  of  the  ap- 
praised value  of  a  cwdemned  animal;  and 
neither  the  board  of  county  commissioners 
nor  the  court  is  authorized  to  substitute  its 
Judgment  for  hia.  The  Legislature  has  laid 
upon  the  live  stock  sanitary  commissioner 
the  duty  and  the  responsibility  of  determin- 
ing the  facts  upon  which  the  liability  of  the 
state  to  indemnify  an  owner  depends;  and, 
In  tbe  absence  of  fraud,  collusion,  or  similar 
misconduct  on  the  part  of  an  owner  or  of  the 
live  stock  sanitary  commissioner,  it  is  a  duty 
of  the  board  of  county  commissioners,  on  pres- 
entation of  a  certificate  In  due  form,  to  draw 
its  warrant  on  the  county  treasurer  for  the 
amount  therein  stated.  Iaws  1911,  c.  312,  S| 
8,  23.  The  Legislature  has  Invested  the  live 
stock  sanitary  commissioner  with  very  exten- 
sive powers  for  the  protection  of  the  health 
of  the  domestic  animals  of  the  state,  and  an 
error  of  Judgment  on  his  part  may  be  quite 
disastrous  to  public  or  private  interests,  or 
both.  But,  so  long  as  he  acts  in  good  faith 
and  within  the  scope  of  his  authority,  hla 
conduct  cannot  be  reviewed  by  the  courts,  and 
the  board  of  county  commissioners  has  no 
'more  standing  to  impeach  his  certificate  to  an 
owner  for  cattle  killed  by  his  official  order 
than  tbe  county  treasurer  has  to  impeach  tbe 
warrant  which  the  board  of  county  commis- 
sioners is  required  to  draw.  The  result  Is  that 
the  evldenqe!  produced^  showing  tl^t  the 
plaintiff's  cattle  came  from  an  Infected  dis- 
trict in  the  state  of  Illinois,  cannot  be  con- 
sidered; there  being  no  charge  of  fraud  or 
the  equivalent  of  fraud  In  the  answer  of  the- 
board  of  county  commls^oners. 

Included  within  the  proceedings  prelimina- 
ry to  the  isBuauce  of  a  («TtIflcate  or  order  to 
an  owner  for  the  appraised  value  of  con- 
demned cattle  is  an  appraisement  The  sub- 
ject Is  governed  by  sections  6  and  23  of  the 
act  of  1911,  which  read  as  follows: 

"Sec  6.  That  whenever  as  hi  this  act  provided 
the  commissioQer  shall  direct  tbe  kiiUo^  or  dis- 

fiosition  of  any  domestic  animal  or  animals, 
t  shall  be  the  duty  of  tbe  commissioner  in  con- 
junction with  the  diairman  of-  tbe  board  of  coun- 
ty commissioners  of  the  county  In  which  tbe 


said  animals  are  located  and  the  owner  of  the 
condemned  animal  to  appraise  the  animal  or 
animals  to  be  killed,  or  disposed  of  and  lie  shall 
make  an  inventory  of  the  animal  or  animals 
condemned,  and  in  fixing  the  value  thereof  tlie 
commissioner  and  chairman  shall  be  governed  by 
the  value  of  such  animal  or  animals  at  the  date 
of  appraisement:  Provided,  that  unless  other- 
wise expressly  provided  only  one-half  of  such 
appraised  value  of  such  animal  shall  be  paid  to 
the  owner."  . 

"Sec.  23.  That  whenever  the  live  stock  sani- 
tary comniissioner  shall  have  decided  that  any 
domestic  animal  Is  affected  with  tut>erculosiB  he 
shall  at  once  proceed  to  appraise  the  same  in 
the  same^  manner  as  is  hereinbefore  provided  for 
appraising  animals  affected  with  other  conta- 
gious or  infectious  diseases.  Whereupon,  the 
owner  may  exercise  his  optI<Mi  to  sell  such  dis- 
eased animal  for  Immediate  slaughter  under 
state  or  federal  inspection  subject  to  a  post 
mortem  examination  under  the  direction  of  the 
live  stock  sanitary  conmiissioner,  or  to  deliver 
such  animal  to  the  live  stock  sanitary  ctHninis- 
sioner,  upon  receiving  from  such  uve  stock 
sanitary  commissioner  an  order  drawn  in  the 
owner's  favor  on  the  board  of  coun^  commis- 
siouers  of  the  county  in  which  tbe  animal  was 
situated  for  an  amount  equal  to  fifty  per  cent,  of 
the  appraised  value  of  such  animal.  In  the 
event  of  the  owner  choosing  the  latter  alterna- 
tive the  live  stock  sanitary  commissioner  in  the 
careful  exercise  of  his  discretion  shall  forthwith 
destroy  tbe  said  animal,  or  sell  tiie  same  for 
immediate  slaug'hter,  under  his  superviritm.  The 
net  proceeds  of  such  sale  rtiall  be  paid  by  the 
live  stock  sanitary  commissioner  into  the  treas- 
ury of  the  county  in  which  said  animals  were 
situated  and  shall  become  a  part  of  the  general 
fund  of  such  county:  Provided,  that,  if  tbe 
said  post-mortem  shall  disclose  that  said  ani- 
mal was  not  afflicted  with  tuberculosis,  the  live 
stock  sanitary  commissioner  stiall  draw  bis  or- 
der in  favor  of  the  owner  upon  the  board  of 
county  commissioners  for  the  full  appraisal 
value  of  sncb  animal.  The  bc^i^  of  county  com- 
missioners referred  to  in  the  provisions  of  this 
section  is  hereby  authorized  and  directed  to 
accept  and  pay  orders  drawn  upon  it  by  tbe 
live  stock  sanitary  commissioner  under  the  pro- 
visions of  this  sectitm."   Chapter  812. 

Appraisement  being  an  incident  to  the  car- 
rying Into  ^ect  <tf  an  order  of  destruction, 
it  may  be  made  by  a  pwmn  employed  for  tibe 
purpose  by  tbe  state  live  stock  eanltair  com- 
missioner at  the  expense  of  the  state.  Sec- 
tion 17.  Should  the  tdiainnan  the  board 
of  oounty  oommlsslonerB  decUne  to  act,  as 
occurred  bi  this  case,  the  aiqinalBeinait  may 
be  made  by -tbe  live  stock  sanitary  coinmls- 
Blonept  oe  his  deputy,  wid  the  owner.  In 
making  the  appralsonent,  the  rule  preBcrU>ed 
by  the  statute  governs,  trat  the  statute  does 
not  contemplate  that  a  omdeniBed  animal 
shall  necessarily  be  aiq) raised  at  the  value  of 
the  carcass  because  diseased  and  because  It 
is  to  be  sUra^tned  at  <mce.  If  this  were 
true,  the  altematlTe  given  the  owner  by  sec- 
tion 23  would  amount  to  notlilns.  In  this 
case  some  of  the  plalnttfTs  cows  were  carry- 
ing calves,  and  their  destnictton  was  delayed 
until  the  calves  were  bom.  The  animal  Piebe 
was  ai^raised  at  So  long  as  tbo  ap- 

praisement is  tbe  result  of  an  effort  made  In 
good  faith  to  determine  the  value  of  the  con- 
demned animal  or  animals  at  tin  date  vt  tbe 
appraisement,  the  certlfloate  or  ordor  issued 
by  the  live  stodc  sanitary  commlsaioner  Is 
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coDChislTe  OA  the  board  <^  couDty  commis- 
rioners. 

A  contention  Is  made  that  plaintiff  waived 
bis  right  to  an  appraisement  The  court  finds 
to  the  contrary.  There  was  a  misunderstand- 
\Dg  between  the  plaintiff  and  the  lire  stock 
sanitary  commissioner  with  reference  to  the 
sale  and  lOau^ter  of  the  animals  for  which 
no  orders  were  given,  which  need  not  be 
discussed  here.  The  plaintiff  is  not  entitled 
to  the  orders  claimed.  Orders  on  Che  board 
of  coonty  commissioners  not  having  been  is- 
sued, the  county  Is  not  entitled  to  the  net  pro- 
ceeds of  the  sale  of  the  animals.  The  live 
stock  sanitary  commissioner  has  held  the 
money  for  the  plaintiff,  who  is  entitled  to  re- 
ceive it  The  net  proceeds  of  the  sale  of  the 
animal  Piebe  should  be  paid  into  the  county 
treasury. 

The  writ  is  allowed  directing  the  board  of 
county  commissioners  to  accept  and  pay  the 
order  for  one-half  the  appraised  value  of  the 
animal  Plebe.  With  respect  to  other  mat- 
ters In  controversy,  the  writ  is  dmled.  The 
costs  are  divided  betweeu  the  plaintiff  and 
the  board  of  county  commisslonerB.  All  the 
Justices  concurring,  except  DAWSON,  J., 
who  did  not  sit. 


HACENBT  T.  MISSOUBI,  E.  ft  T.  BT.  GO. 
(No.  19S84.) 

(Supreme  Court  of  Kansas.    June  12,  191S.) 

(SylUthua  bjf  the  Oourt.) 
L  Masteb  ano  Sebvant  <9=3204  —  Ietjtibt  to 
Raii^ad  EMPUTfi— AonoH  vwDm  FinsB- 

AL  ElCn^TZBS'  jjABIUTT  AOT— COKTBIBU- 

TORT  NEGUOENCE. 

Under  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat  66  [U.  S. 
Comp.  St  1913,  it  8657-8665]).  in  an  action 
for  injury  receivedby  a  fireman  in  a  train  colli- 
non  caused  by  another  train  crew  in  negligently 
leaving  a  switch  open,  where  the  fireman  was 
gnilty  of  contributory  n^ligence  in  not  seeing 
the  danger  light  at  the  open  switch,  assumption 
of  risk  because  of  such  contributory  negUgence 
will  not  defeat  a  recovery. 

fEd.  Note^For  other  cases,  see  Msstor  and 
gtrrant.  Cent.  Dig.  H  S44-S46;  Dec.  Dig. 
204.] 

2.  Masteb  and  ^bvant  ^C=a'285— Fboxdcaib 
Cause— Tbain  Collision. 

When  two  acts  of  negligence  by  different 
employ^  contribute  to  a  train  collision,  one  of 
such  acts  cannot  be  said,  as  a  matter  of  law, 
to  be  the  sole  proximate  cause  thereof. 
^|i^.  Note.— For  other  cases,  see  Ikfaster  and 
Servant,  Cent  Dig.  JS  1002,  1003,  1007,  1008, 
lOlU,  1035,  1043,  lOKt ;  Dec.  Dig.  «=3280.] 

8.  NKQUQENCB  ^=>101,   186  —  COHFABATZVE 

Neguoencb— Federal  Ehflotebs'  Liabil- 
ITT  Act— Appobtionhent  of  Dakaoes. 
Under  the  federal  Employers'  Liability  Act 
nmtribntory  negligence  goes  to  a  diminntion  of 
Qtmages,  and  it  is  for  the  Jury  to  apportion 
■Dch  damages. 

^lEd.  Note— For  other  cases,  see  Negligence, 

Cent  Dig.  IS  85,  168,  lGi~m,  277-808;  Doc 
Di«.  «=»10i  136.1 

Appeal    from   District    Court,  I«bette 

Couiity. 


Action  by  Mary  E.  Hackney,  administra- 
trix, against  the  Missouri,  Kansas  &  Texas 
Bailway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

W.  W.  Brown,  Jas.  W.  Reld,  and  E.  L. 
Burton,  all  of  Parsons,  for  appellant  C.  E. 
Pile,  of  Parsons,  and  Wolfe,  Wood  &  Haven, 
of  Sherman,  Tex.,  for  appellee. 

M AB9HAI«I/,  3.  This  Is  an  action  for  dam- 
ages under  the  federal  Bmployers'  Uablllty 
Act  The  plaintiff,  as  administratrix  of  the 
estate  of  the  deceased,  recovered  Judgment 
The  defendant  appeals. 

Bolla  Earl  Hackney,  a  fireman  on  the  de- 
fendant's passenger  train  from  Oklahoma 
City,  Okl.,  to  Parsons,  Kan.,  wan  killed  In 
Oklahoma  In  a  colUsltm  between  tbe  passen- 
ger train  and  a  freight  train  standing  on  a 
side  track  waiting  for  the  passenger  train  to 
pass.  After  backing  in  upon  the  side  track, 
the  freight  train  crew  left  the  switch  ahead 
of  the  freight  train  open.  The  passenger 
train  ran  Into  the  open  switch  and  collided 
with  the  freight  train.  Two  grounds  of  neg- 
ligence are  alleged:  One,  that  the  crew  of  the 
freight  train  left  the  switch  open ;  and  the 
other,  that  the  engineer  on  the  passenger 
train  failed  to  observe  the  danger  signals 
shown  the  open  swltcli.  The  defenses 
are  assumption  of  risk  and  contributory  neg- 
ligeuce. 

The  jury  returned  a  general  verdict  for  the 
plaintiff,  and  made  the  following  special  find- 
ings: 

"(1)  On  account  of  the  curve  in  the  track, 
how  tar  could  a  person  on  the  engineer's  side  of 
engine  No.  343  see  the  switch  light  at  Mahan 
on  the  morning  of  August  2,  1912,  as  said  en- 
gine puHing  train  No.  22  approached  from  the 
south?   Ana.  200  feet 

"(2)  How  far  could  a  person  on  the  firemaa'a 
side  of  said  engine  343  see  the  switch  light  at 
Mafaan  on  the  morning  of  August  2,  1912.  as 
said  engine  approached  from  the  south?  Ans. 
1,400  feet. 

"(8)  When  aroroaching  Mahan  ddiag,  was 

the  fireman,  B.  E,  Hackney,  for  a  distance  of  at 
least  one-quarter  of  a  mile,  sitting  on  the  seat 
on  the  fireman's  side  of  the  engine?   Ans.  Yea. 

"(4)  Was  said  R.  E.  Hackney  at  and  before 
the  acddeut  fapiiliar  with  the  track  southward 
from  Mahan?  Ans.  Yes, 

"(5)  On  and  before  August  2,  1912,  did  the 
defendant  have  in  force  a  rule  substantially  na 
follows:  '34S.— Firemen  as  well  as  enginemen 
must  watch  signals  and  ^switches  carefully,  as 
■frequently  the  first  view  can  be  had  from  the 
fireman's  side.*  '  Ans.  Yes. 

"(6)  Did  said  R.  E.  Hackney  at  any  time  be- 
fore the  collision  warn  the  engineer  that  the 
switch,  at  Mahan  was  open  for  the  siding?  Ana. 
No. 

"(7>  If  yon  find  for  plaintiff,  what  amount  do 
yon  find  would  reasonably  compensate  her  for 
what  she  could  reasonably  expect  she  would 
have  recovered  from  the  deceased  had  he  lived? 
Ans.  $8,000. 

"(8)  If  you  find  for  the  plaintiff,  what  sum  do 
you  deduct  from  the  amoimt  of  damages  ana- 
tained  by  the  plaintifF  because,  of  the  negligence 
of  the  fireman  in  failing  to  obey  said  rule  No. 
345?    Ans.  $1,142.85. 

"(9)  If  the  fireman  of  eagine  343  had  warned 
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the  engiaeer  aa  soon  ae  he  reasonabl;  could  do 
so  after  coming  out  of  the  cat  into  view  of  the 
switch  at  Mahan,  conld  the  engineer  have  stop- 
ped the  train  ana  have  prevented  the  collision? 
Ans.  Tes. 

"(10)  It  yon  find  for  plaintiff  on  what  act 
or  acts  of  Diligence  do  you  base  your  verdict? 
Ans.  Leaving  switch  open  and  neglect  same. 

"(11)  At  what  speed  was  train  No.  22  run- 
ning when  it  passed  the  switch  at  Mahan? 
Ana.  16  to  25  miles  per  hour." 

[1]  1.  It  is  argued  tiiat  Uie  deceased,  by 
reason  of  his  failure  to  observe  the  red  light 
and  inform  the  engineer  thereof,  assumed  the 
risk  of  any  Injury  that  might  be  caused  by 
the  train  running  into  the  open  swittdi.  The 
deceased  was  negligent  In  not  observing  the 
light  and  Informing  hla  engineer.  That  neg- 
ligence contributed  to  the  deceased's  injury, 
but  was  not  the  sole  proximate  cause  of  it 
The  Bwltcta  had  been  negligently  left  open  by 
the  crew  ol  the  freight  train.  That  negli- 
gence was  a  proximate  cause  of  the  injury. 
Without  Uiat  negligence  the  accident  would 
not  have  occurred.  The  primary,  immediate 
cause  of  the  accident  was  the  open  awttch. 
The  negligence  of  the  deceased  was  idlght 
compared  with  tSiat  of  the  crew  of  the  freU^t 
train.  The  fedwal  Bmployws'  liabllit?  Act 
provides  that  contrlbntrary  negligence  shall 
not  be  a  bar  to  a  recovery,  but  the  damages 
Bhall  be  dlmlulslied  by  the  Jury  in  propwtion 
to  the  amount  of  negligence  attributable  to 
the  employe.  The  statute  also  provides  that 
the  carrier  shall  be  liable  to  any  of  Its  em- 
ployes for  all  damages  whidt  may  result  from 
the  negligence  of  any  of  Its  officers,  agents, 
<x  emplc^te.  If  assumption  of  risk  tm  ac- 
count of  the  negligence  ct  the  injured  em- 
ploye Is  a  defense  in  an  actlcm  of  this  klnd« 
the  statute  falls  to  acoomplish  Its  purpose. 

[2]  2.  It  is  next  argued  that  the  sole  prox- 
imate cause  ot  the  deceased's  Injury  was  bis 
failure  to  give  warning  to  the  ensilneer.  This 
Is  not  correct  The  open  swlUA  caused  the 
accident  It  was  left  open  by  the  freight  train 
crew.  The  accident  could  have  been  prevent- 
ed by  closing  the  switch,  or  by  stopping  the 
passenger  train.  Unquestionably,  the  deceas- 
ed and  the  freight  train  crew,  by  their  negli- 
gence, contributed  to  the  accident  but  it 
cannot  be  said  that  the  negligence  of  the  de- 
ceased was  the  sole  proximate  cause  there- 
ot  To  say  this  would  contradict  the  facts  as 
they  exist 

[3]  3.  It  is  argued  that  because  of  the  neg- 
ligence of  the  deceased  the  judgment  should 
be  reduced  to  $4,000.  In  Fogarty  v.  Northern 
Pac.  H.  Co.,  74  Wash.  397,  398,  133  Pae.  609, 
610,  the  Supreme  Court  of  Washington  said: 

"In  cases  under  this  act  it  becomes  a  ques- 
tion of  fact  for  a  jury  to  apportion  the  negli- 
gence of  the  employer  and  the  employ^,  and  to 
render  a  verdict  in  such  an  amount  as  they 
shall  fairly  determine  to  represent  the  true  ap- 
portionment." 

See,  also,  Sandldge  v.  Atchi3(m,  T.  &  S.  F. 
Ry.  Co.,  113  C.  C.  A.  653,  1»3  red.  867,  869, 
876,  and  note  In  47  L.  B.  A  (N.  S.)  61.  We 


do  not  think  we  are  warranted  In  disturbing 
the  verdict  of  the  Jury  in  this  tnatter. 

The  Judgmoit  is  affirmed.  All  the  Justic- 
es concnnlnc. 


McCOBD  V.  McCONNGLL  et  aL  (No.  19544.) 
(Supreme  Court  of  Kansas.    June  12,  1015.) 

(Syllabut  by  the  Court.) 

Appbaz.  and  Ebbob  <@=>934 — Pbesxticftion— 

FiKDiNQS  OF  Fact. 

The  judgment  affirmed  on  the  ground  tttat 
the  court  must  be  deemed  to  have  found  against 
the  appellant  on  the  facta,  no  special  findings 
having  been  made. 

[Ed.  Note.— 'For  otlier  oases,  see  Appeal  and 
Error,  Cent  Dig.  H  8777-^7^;  Dec.  Dig. 
934.] 

Appeal  fnnn  IMstrlct  Court  Douglas  Coun- 
ty. 

Action  B.  3.  McCJord  against  Albert  Mc- 
Connell  and  another.  From  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Henry  H.  Aaher  and  M.  A.  Gorrill,  both 
of  Lawrence,  for  appellant  S.  D.  Bishop,  o£ 
r^wrence,  and  8.  TX  Soott,  of  Olathe,  for  ap- 
pellees. 

MASON,  J.  S.  J.  McCord,  after  a  partial 
examination  of  a  farm  owned  by  Albert  Mc- 
Oonnell,  entered  into  a  contract  for  Its  pur- 
chase, paying  $2,000  of  the  agreed  price. 
Later  he  brought  an  action  to  set  aside  the 
contract  and  recover  the  amount  paid,  on  the 
ground  that  he  had  been  -misled  by  false  rep- 
resentations regarding  the  land.  He  was 
denied  relief,  and  appeals. 

The  plaintiff  contends  that  the  judgm«it 
is  erroneous  because  it  is  based  on  the  theory 
that  the  misrepresentations  on  which  he  re- 
lies were  not  actionable.  In  view  of  his  oMWr- 
tunlty  to  examine  the  land.  He  argues  that 
the  examination  was  not  of  such  a  character 
as  to  prevent  his  reliance  upon  the  statements 
made  to  him  by  the  owner  of  the  land.  We 
cannot  regard  this  question  as  determinative 
of  the  matter  because,  for  anything  that  the 
record  Bhows,  the  court  may  have  found  that 
the  defendant  made  no  false  representations 
whatever.  No  special  findings  were  made, 
and  in  support  of  the  Judgment  rendered  it 
must  be  presumed  that  the  court  found 
against  the  plaintiff  on  the  facts.  Mason  v. 
Harlow,  92  Kan.  1042, 142  Pae.  243. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring.     .....^  ■ 


YARD  v.  GIBBONS.  (No.  19553.) 
(Supreme  Court  of  Kansas.  June  12,  IBlSi.) 

{ByllabuB  ly  the  Court.) 

1.  AonoH  €=s>3S— Action  fob  Malpbaotio— 
Petition— DuPLicirr. 

The  petition,  In  which  the  plaintiff  allcfced, 
in  substance,  that  the  defendant  was  employed 
as  a  physician  to  care  for  her  in  her  confine- 
ment, and  that  he  negligratly  produced  a  pre- 
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mature  deUT«r7t  cftiudng  a  Iaeerati«u  and  also 
Eailed  to  advlae  oar  of  her  condition  and  to  car«- 
roOr  and  skUIfoUy  treat  ber  after  the  birth  of 
the  cUld,  by  all  (tf  which  she  was  Mverely  In- 
JoRd.  stataa  a  aini^  canae  of  action. 

i  Note.— For  other  caacB,  see  Aetlon,  Ont 
HS4D.  S66;  Dm.  Dig.  «s»3&] 

2.  ETIDIRCK  «=s»S30— GOlCFBTEHCy— Midioal 
BXPBKT. 

Whether  a  phy^dan  or  snrgeoQ,  charged 
inOi  malpractice,  has  treated  the  patient  or' 

performed  an  operati<m  with  reasonable  skill 
and  care,  is  ordinarily  to  be  tested  by  the  stand- 
ards of  the  school  to  which  the  physician  or  snr- 
feon  belMiga;  bat,  if  there  Is  uniformity  in  the 
principles  and  rules  of  praetlee  of  the  different 
BChoou  as  to  any  particular  branch,  a  qualified 
practitioner  of  any  of  the  schools  is  compe- 
tent to  testis  as  to  whether  the  treatment  ad- 
ministefed  or  the  ivetation  performed  within 
the  scope  mentioned  was  properly  or  negligently 
done. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2S48.  2344.  284T;  Dec.  Dig.  «=» 

8.  EVIDgNCE  «=»474%— COMPriENOT— NOKBX- 

PKBT  Witnesses— Treatment  of  Patient. 
Ordinarily  only  physicians  and  surgeons  of 
ddU  and  experience  are  oKnpfltait  Co  testify  as 
to  whether  a  patient  has  been  treated  or  an  op- 
eration pertormeA  with  a  reasonable  degree  of 
Bkill  and  care,  bat  testimony  as  to  many  matters 
(wmiected  with  the  treatment  of  a  patient,  such 
u  the  Btatemenu  and  acta  ei  the  phyaiciaii  or 
sargeoti,  as  well  as  the  external  appearancee 
a&d  manifest  conditions,  which  are  observable 
by  aoy  one,  may  be  given  bj  nonexpert  wit- 
nesses. 

[Ed.  Note.— For  other  cases,  see  Hvidence, 
Cent.  Dig.  H  2230-223S;  De&Dlg.  «a»474)6.] 

4.  Affeai.  and  Errob  ^1008  —  BAfticiEss 

EbE0»— IHBTBTTCTION . 

The  propriety  of  an  Instmctlon  upon  a  fea- 
ture of  the  case  becomes  immaterial  when  a 
special  finding  of  the  jury  eliminates  that  fea- 
ture from  the  case  and  shows  that  it  was  not  a 
bctw  In  the  vodiet 

rEd.  Note.— For  other  caseai  sea  Appeal  and 
Error.  Cent.  Dig.  H  4226-4228,  4230;  Dec  Dig. 
«=>1Q68.L 

6.  Physicians  and  SnBaioNB  «=)16— Ob- 
emaiCAL  CASt  — Case  and  Instructions 

BxqmBKD— lOABILITT  VOB  NEaLIOBNCB. 

A  phyaidan  onployed  in  an  obstetrical  case 
ia  required  to  care  for  and  aid  the  patient,  not 
mly  during  her  confinement  and  the  delivery  of 
the  child,  but  it  is  his  duty  to  make  a  careful 
examination  of  the  patient  and  give  reasouable 
and  proper  attention  to  any  lacerations  or  inju- 
ries resmtiax  from  the  delivery ;  and  if  he  fails 
in  this  respect  or  to  inform  the  patient  or  those 
caring  for  ner  as  to  her  condition  or  to  give  them 
inatmctionB,  so  that  they  may  act  intelligently 
in  the  farther  care  and  treatment  of  the  -pa- 
tient,  he  is  guilty  of  negligence  and  liable  for 
the  resulting  injuries. 

[Bd.  Note.— For  other  cases,  see  Physicians 
■nd  Surgeons,  Cent  Dig.  |  31;  Dec.  Dig.  ^16.] 

6.  New  Tkial  4=376,  162— KxcsasiVB  Rbcot- 
XBT— Modification  . 

The  approval  of  the  verdict  of  the  Jury  ia 
essential  to  the  validity  of  a  judgment  based 
thereoD,  and,  in  determining  whether  the  amount 
awarded  by  a  jury  is  excessive,  the  trial  court 
most  act  upon  Its  own  judgment,  and,  if  satis- 
fied that  the  award  Is  excessive,  the  verdict 
should  be  modified  or  set  aside.  If  there  is  an 
absence  of  passion  or  prejudice  in  the  jury,  the 
court  may  require  the  successful  party  to  remit 


so  much  of  the  award  as  la  deemed  to  be  exces- 
sive or  submit  to  a  new  trial. 
'  [Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  SS  15S-156.  824-329;  Dec.  Dig. 
76,  162.} 

7.  Phtsicianb  and  Scboeonb  «=al8— Tbial 

$=»235— M  AU^BACnCK—I  NSTBCCTIONS. 

The  instructiiAis  examined  and  found  to  be 
within  the  issues  of  the  case  and  free  from 
prejudicial  error,  and  the  findings  and  verdict 
to  be  supported  by  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  H  »4-41,  43-46,  48; 
Dec.  Dig.  «=»18;  Trial.  Cent.  Dig.  n  589-041, 
643-648,  561 ;  Dec.  Dfg.  ^235.] 

Appeal  from  District  Conrt,  Cloud  County. 

Action  by  Mande  M.  Yard'  agalnat  James 
B.  Gibbons.  From  a  judgment  for  i^lntlfl, 
defendant  appeals.  Affirmed. 

Kennett  &  Hunter,  of  Concordia,  T.  F. 
0arver,  of  Topeka,  and  Sturges  &  Stnrges, 
of  Concordia,  for  appellant  Pnlslfer  ft  Hnnt, 
of  Concordia,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action 
brought  by  Maude  M.  Yard,  a  married 
woman,  against  James  K  Glbt>on8,  an  osteo- 
pathic physician,  to  recover  $10,000  damages 
for  alleged  negligent  trentmait  of  her  while 
^ployed  as  her  physician  In  a  case  of  child- 
birth. Plalntitr  aUeged  tliat  In  1911  she  em- 
ployed defendant  to  attend  her  at  her  expect- 
ed confinement,  and  he  agreed  that  be  could 
and  wonld  do  so  In  a  careful  and  skillful 
manner;  that  on  or  about  November  9,  1911, 
defendant  was  notified  to  attend  her  and  call- 
ed upon  her  in  the  afternoon  and  evening; 
that  prior  to  the  birth  of  the  child,  and  about 
9  or  10  o'clock  of  the  evening  of  November  9, 
1911,  d^endant  was  called  by  telephone  to 
attend  In  another  confinement  case,  and  In 
his  desire  to  go  to  this  latter  case  he  at  once, 
prematurely,  unnecessarily,  and  In  a  negli- 
gent, ignorant  unsklllfnl,  and  brutal  manner 
applied  instruments  and  produced  a  prema- 
ture birth  and  delivery ;  and  that  in  so  doing 
he  lacerated  and  tore  plaintiff,  to  her  great 
injury.  Plaintiff  further  alleged  that  she  at 
once  notified  the  defendant  of  her  condition 
and  requested  him  to  care  for  and  relieve 
her ;  that  he  advised  that  her  condition  was 
not  unnatural  or  unusual ;  that  she  had  been 
properly  treated  and  would  recover  without 
further  treatment;  and  that  relying  upon 
such  statements,  she  did  not  and  never  has. 
recovered,  and  by  reason  of  snch  carelessness 
and  negligent  treatmrat  by  defradant  has 
suffered  and  will  continue  to  suffer  greut 
pain,  and  her  health  has  been  Injured  and 
ruined.  Defendant  answered  by  general  de- 
nial, and  also  alleged  that  if  plaintiff's  con- 
dition was  as  she  claimed.  It  was  because  of 
her  own  fault  and  neglect  or  of  i)ersou8  other 
than  himself.  On  the  trial  of  the  case,  plaln- 
tUf's  evidence  was  to  the  effect  that  the  pre- 
sentation was  an  ordinary  one;  that  it  was 
not  necessary  to  use  instruments ;  that  when 
the  Instruments  were  used,  plaintiff  was  not 
fully  under  the  influence  of  the  anesthetic; 


»ror  otber  cases  see  ssaie  teplo  and  KBT-NUUBSR  in  all  Key-Numbered  Dliesta  and  ladSMS 
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that  defendant  dellTered  the  cblld  hastily  by 
"one  strong  pull,"-  and  the  afterbirth  abopt 
ten  mluutes  later;  and  that  the  defendant 
did  not  afterward  properly  care  for  aud  re- 
lieve the  lacerations  caused  by  the  hasty  use 
of  the  lostramente.  In  behalf  of  the  defend- 
ant, there  was  evidence  to'the  effect  that  the 
birth  was  unusual,  and  what  Is  known  as  a 
face  presentation,  and  this  was.  In  part  at 
least,  corroborated  by  the  testimony  o£  a 
woman  who  cared  for  the  child  after  its 
birth;  that  because  of  the  presentation  it 
was  necessary  to  use  instruments;  that, 
when  the  instruments  were  nsed,  plaintiff 
was  under  the  influence  of  the  anffisthettc; 
that  the  child  was  delivered,  not  too  hastily, 
but  with  the  dispatch  rendered  necessary  by 
the  unusual  manner  of  presentation  Qnd  con- 
seqnent  possibility  of  strangulation  of 
child;  that  the  afterbirth  was  delivered  In 
about  45  minutes  after  the  child's  birth ;  and 
that,  when  defendant  learned  of  the  lacera- 
tion and  injury  to  plaintiff,  he  arranged  with 
a  competent  surgeon  to  have  it  repaired,  but 
that  plaintiff  refused  to  permit  the  necessary 
oiwration  to  be  performed.  The  jury's  ver- 
dict was  in  plaintiff's  favor,  and  in  answer  to 
special  questions  showed  that  she  was  al- 
lowed $1,000  for  pain  and  suffering  and  $2,- 
918  for  permanent  injurlea.  Motl<ni8  for 
Judgment  on  the  findings,  to  set  aside  certain 
flndings,  and  for  a  new  trial  were  overruled, 
but  the  court  did  reqtdre  plaintiff  to  remit 
fl,5Q0  of  the  amount  awarded,  or,  falling  to 
remit,  a  new  trial  would  be  granted.  To 
avoid  a  new  trial,  the  plaintiff  remitted  the 
amount  stated,  and  Judgment  was  rendered 
for  «2,413.  From  this  Judgment  defendant 
appeals. 

The  principal  complaint  la  that  the  evi- 
dence does  not  support  the  verdict,  but  com- 
plaint is  also  made  of  rulings  of  the  court  on 
the  pleadings,  evidence,  and  Instructions. 

[1]  It  Is  first  Insisted  that  the  petition  con- 
tained two  causes  of  action,  and  that  the 
court  erred  In  refusing  to  require  them  to  be 
separately  pleaded.  Only  a  single  cause  of 
action  Is  alleged  In  the  amended  petition. 
It  is  that  defendant,  who  was  employed  as  a 
physician  to  care  for  the  plaintiff  In  her  con- 
finement, did  so  in  an  unsldllful  and  negli- 
gent manner,  and  that,  by  reason  of  his  neg- 
ligence and  fault,  she  suffered  injury  and 
loss,  for  which  she  sought  a  recovery.  It  was 
alleged  that  there  was  negligent  treatment 
up  to  and  including  the  delivery  of  the  plain- 
tiff's child,  and  also  In  caring  for  her  after 
the  delivery;  but  it  was  not  necessary  to 
treat  the  negligence  of  the  defendant  before 
and  after  the  birth  of  the  child  as  separate 
causes  of  action  any  more  than  to  have  treat- 
ed his  neglect  at  each  call  or  visit  as  aepa- 
rate  canses  of  action.  There  was  a  single 
employment,  and  any  failure  to  treat  the 
plaintiff  with  due  skill  and  care  during  that 
period,  whether  before  or  after  the  birth  of 
the  child,  afforded  bat  one  cause  of  action. 

II]  There  Is  complaint  that  Improper  evi- 


dence was  received.  The  defendant  Is  an 
osteopathic  physician,  and  professes  to  prac- 
tice according  to  the  rules  and  methods  of 
that  branch  of  the  profession.  Physicians  of 
the  regular  school  were  permitted  to  testify 
as  to  the  progress  and  condition  of  labor  in 
an  obstetrical  case,  the  methods  of  delivery, 
and  the  proper  treatment  of  the  mother  after 
the  birth  of  the  child.  It  is  true,  as  defend- 
ant contends,  that,  where  a  physician  or  sur- 
geon Is  charged  with  malpractice,  his  treat- 
ment and  advice  are  to  be  tested  by  the 
standards  of  the  school  to  which  he  belongs. 
Force  v.  Gregory,  63  Conn.  167,  27  AtL  1116, 
22  U  B.  A.  343,  38  Am.  St  Rep.  371;  Pat- 
ten T.  WlgglQ,  51  Me.  594,  81  Am.  Dec.  503; 
Martin  v.  Courtney,  75  Minn.  2S8,  77  N.  W. 
813;  Nelson,  by  Guardian  ad  Litem,  v.  Har- 
rington. 72  Wis.  591,  40  N.  W.  228,  1  I*  R.  A. 
719,  7  Am.  St.  Rep.  900.  In  some  cases  and 
aliments,  however,  the  schools  of  medicine 
differ  but  little  as  to  the  course  to  be  pur- 
sued or  the  treatment  administered.  Where 
there  Is  practical  uniformity  In  the  rules  of 
practice  and  treatment*  regular  practitioners 
of  any  school  are  comi;)etent  witnesses  as  to 
the  proper  diagnosis  and  treatment  of  a  giv- 
en case;  or  where  a  person,  who  holds  him- 
self out  as  a  medical  expert  or  healer,  has  no 
fixed  rules  of  practice,  he  Is  stUl  bound  to 
treat  patients  with  ordinary  and  reasonable 
skill  and  care,  aud  competent  physicians,  reg- 
ularly engaged  In  the  practice,  are  competent 
wltne^es  as  to  whether  the  treatment  ad- 
ministered In  the  case  was  properly  or  negli- 
gently performed.  Nelson,  by  Guardian  ad 
Litem,  V.  Harrington,  supra;  Longan  v.  Welt- 
mer,  180  Mo.  822.  79  S.  W.  696,  64  L.  R.  A. 
969,  103  Am.  St.  Hep.  573;  Grainger  v.  Still, 
187  Mo.  197,  85  S.  W.  1114,  70  L.  R.  A.  49. 
According  to  the  testimony,  the  rules  and 
principles  applied  In  obstetrical  cases  by  the 
regular  school  are  substantially  the  same  as 
those  which  osteopaths  apply  In  such  cases. 
Edgar,  on  the  Practice  of  Obstetrics,  is  a 
standard  work  in  the  regular  school,  and  the 
defendant,  who  is  a  graduate  of  the  osteo- 
pathic school  of  KirkBvllle,  Mo.,  testlfled  that 
Edgar,  on  the  Practice  of  Obstetrics,  Is  used 
at  that  school,  and  that  it  was  the  work 
which  he  studied  there.  Another  osteopath 
was  called  as  a  witness,  and  he  testified  that 
the  standard  work  In  the  Elrksrllle  school 
was  Kdgar,  on  the  Practice  of  Obstetrics,  and 
that  the  students  of  that  institution  are 
taught  obstetrics  along  the  lines  laid  down 
In  Edgar's  work,  except  as  to-  drugs.  Since 
the  doctors  of  both  schools  follow  the  teach- 
ings of  Edgar,  and  substantially  employ  the 
same  methods  in  obstetrical  cases,  physicians 
of  the  regular  schools  were  qualified  to  tes- 
tify as  to  the  methods  of  treatment  and  the 
care  which  should  be  exercised  In  parturition 
cases.  This  question  was  before  the  Supreme 
Court  of  Missouri,  and  it  was  said  that: 

"If  it  be  true  that  Ofiteooatbs  teach  the  same 
text-books  as  other  schools  of  medicine,  then 
there  can  be  no  reason  why  a  physidan  tH  any. 
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''ther  school  is  not  a  competent  witness  to  ex- 
■pnm  an  opinion  as  to  toe  correctneaa  of  tin 
diasnofliB  -and  treatm«nt  of  hip  diseaM  by  an 
osteopath,  because  pro  hac  vice  the  rules-  and 
practices  of  both  are  the  aame."  Grainger 
Still.  187  Mo.  IVt,  224,  S6  S.  W.  1114,  TO 
L.  R.  A.  49. 

[3]  It  Is  contended  that  the  mother  ot  the 
pl&intlff  was  erroneously  permitted  to  give 
testimony  of  an  expert  character.  Moat  ol 
her  testimony  related  to  what  was  said  and 
done  by  the  defendant  while  attending  the 
plaintiff,  and  about  which  any  one  cognizant 
of  the  facts  might  testify.  She  did  state  that 
early  in  the  evening,  a  considerable  time  be- 
fore the  child  was  bom,  she  made  an  exam- 
ination of  her  daughter,  and  was  able  to  feel 
the  head  of  the  child,  and  stated  that  "it 
was  not  down  much."  This  was  as  close  as 
die  came  to  giving  testimony  of  an  expert 
character,  and  it  is  easy  to  see  that,  however 
it  may  be  viewed,  it  could  not  have  been  prej- 
udicial error.  Ordinarily  only  physicians 
and  surgeons  of  special  skill  and  experience 
are  competent  to  testify  whether  a  surgical 
operation  has  been  performed  or  a  patient 
treated  with  a  reasonable  degree  of  skill  and 
care,  but  testimony  as  to  many  things  con- 
nected with  a  case  of  this  kind,  such  as  the 
acts  and  statements  of  the  physician  or  sur- 
gem,  as  well  as  the  external  appearances 
and  manifest  conditions  observable  by  any 
ooe,  may  be  given  by  nonexpert  witnesses. 
Sly  7.  PoweU,  87  Kan.  142,  123  Pac  881. 
Aside  from  that,  the  witness  herself  was  Oie 
mother  of  five  children.  She  4uid  experience 
with  other  women  in  childbirth,  and  had 
Iwen  occasionally  called  to  take,  care  of  them 
and  Dorse  them.  With  this  much  experience, 
there  were  certainly  many  things  connected 
vlth  midwifery  abont  which  she  was  quali- 
fied to  testify. 

Defendant  complains  that  he  was  not  al- 
lowed to  show  that  about  two  weeks  after  the 
birth  of  the  chUd  the  plainuers  mother  had 
«ld  to  a  neighbor  ttiat  therft  was  a  lacera- 
Uoo,  but  that  they  had  decided  not  to  have 
It  repaired  ontll  plaintiff  bad  becosoe  strong- 
er and  the  baby  was  weased.  There  was  no 
daim  that  this  statement  was  made  in  the 
Pnsaice  of  the  plalntifr,  or  that  she  had  an- 
tlxnlzed  it  to  be  made.  The  mere  fact  that 
tbe  witness  volte  to  the  doctor  abont  at- 
tending her  dai^ter.  or  performed  some  oth- 
«  friendly  act  in  thi^t  regard  would  not 
nuke  her  sabseqnent  statements  competent 
asainst  the  plaintiff,  for  whom  tbe  »erTiea 
^  performed.  Tbo  offered  testimony  was 
l>eat8ay,  and  was  not  wltiiln  axy  i«c<«nlEed 
ocepthm. 

W  It  is  contoided  that  the  court  erred  In 
{Ivlng  instmdlons  to  tbe  jury  and  also  in  the 
wfnstl  of  some  which  were  Kqnested.  Sev- 
>nl  of  the  reqnests  were  to  the  eHecc  that 
^•ere  could  be  no  recovery  for  the  failure  of 
the  defendant  to  aew  up  or  procure  the  sew- 
iBg  Qp  of  the  laceration  caused  in  tbe  dellv- 
«y  ot  the  child.  It  Is  said  that  sufih  falTure 
vunot  charged  In  tbe  petition,  and,  besides. 


that  an  operation  of  that  kind  Is  not  v^ithln 
the  line  of  dut?  of  an  osteopath,  or  one 
which  he  la  permitted  to  perform.  However 
that  may  be^  the  jury  did  not  base  the  recov- 
ery on  the  failure  of  the  defendant  to  sew 
up  the  laceration.  After  finding  that  the  de- 
fendant had  negligently  caused  the  lacera- 
tion, the  jnry  were  asked: 

"If  you  find  that  the  defendant  was  negligent 
in  his  treatment  of  the  plaintiff,  state  in  what 
respectB  he  waa  negligent?  State  fully.  A.  Not 
making  a  thorough  examination  immediately 
after  delivery  of  wild,  and  not  informing  plain- 
tiff or  her  mother  the  nature  and  extent  of  hpr 
injuries."  -  - 

Although  the  laceration  was  easy  ot  dis- 
covery, ttrare  Is  testimony  to  the  effect  that 
defendant  did  not  ascertain  that  the  injury 
existed  for  some  timet  and,  when  he  did 
make  the  discovery,  he  remailced  that  "there 
was  a  slight  laceration,  but  it  would  not 
amount  to  anything.*'  It  was  dearly  his 
duty  to  make  a  carefol  examination  and  as- 
certain the  nature  and  extent  of  the  injury, 
also  to  Inform  the  plalntliT  of  her  condition 
and  adrise  her  as  to  the  care  and  treatment 
neeeasaiy  to  a  recovery. 

[*]  "It  is  Incnnibent  upon  a  physit-Ian  tc 
give  such  instructions  as  are  proper  and  nec- 
essary to  enable  the  patient  or  his  nurses 
and  attendants  to  act  intelligently  in  the 
further  treatment  of  the  case,  and  a'  failure 
to  do  so  is  negligence,  which  will  render  him 
liable  for  injury  resulting  therefrom."  22  A 
&  E.  Encycl.  of  U  802. 

The  failure  to  perform  this  duty  was  the 
ground  on  which  the  jury  rests  defendant's 
liability;  and,  this  having  been  found,  the 
question  whether  the  defendant  should  have 
made  the  repair  himself  or  procured  some 
one  else  to  have  done  it  becomes  Immaterial. 
It  is  said  that  the  law  does  not  permit  an  os- 
teopath to  administer  drugs  or  medlcdne  or 
perform  operations  In  surgery,  and  that 
therefore  be  could  not  legally  take  any  steps 
to  repair  the  laceration.  Gen.  Stat.  ISHJft,  } 
8090.  If  au  osteopath  may  lawfully  attend 
an  obstetrical  case  it  would  seem  that  such 
repair  might  be  regarded  as  a  mere  incident 
of  the  delivery  rather  than  as  an  operation 
in  surgery.  It  is  not  necessary,  however,  to 
determine  tbe  Intention  ot  the  Lc^lature  in 
framing  the  provision,  and  Ita  application  to 
this  controversy  as  the  finding  of  the  jury 
has  eliminated  the  Question  from  the  case. 

[7]  Complaint  Is  made  of  instmction  6  to 
the  effect  that  certain  things  are  essential  to 
be  done  In  cases  of  childbirth  for  the  safety 
and  care  of  the  mother  and  the  child  both 
during  the  delivery  and  the  care  of  the  moth- 
er and  diild  thereafter.  The  InstrucUon  Is 
general,  but  inoffend.ve.  It  conveyed  little 
information,  but  it  certainly  conld  not  have 
created  any  prejudice^ 

There  Is  complaint  ot  Instractlon  No  U, 
which  is  as  follows: 

"Yon  are  instructed  that  it  waa  the  duty  of 
the  defendant,  after  undertaking  plaintiff's  cars 
during  oonfiaement  and  the  delivery  of  hec 
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chQd,  to  use  reasonable  diligence  to  inform  him- 
self of  the  nature  and  extent  of  any  lacerations 
or  injuries  which  she  may  have  sustained  in  giv- 
ing birth  to  the  child,  to  give  proper  attention 
and  care  to  such  injuries  as  is  reasonably  re- 
quired in  such  cases,  and  to  inform  her  oi  the 
nature  and  extent  of  her  injuries,  if  euch  infor- 
mation was  reasonably  necessary,  in  order  to 
enable  her  or  to  induce  her  to  take  proper  action 
on  her  part  The  defendant  cannot  be  heard 
to  charge  her  with  contributory  negligence  in 
not  iuLTing  proper  attention  given  to  her  inju- 
ries, if  the  jury  believe  from  the  evidence  that, 
by  the  exercise  of  reasonable  diligence  he  could 
and  should  have  informed  liimself  of  the  nature 
and  extent  of  her  injuries,  and  tliat  he  negligent- 
ly left  her  in  ignorance  of  their  extent  or  eeri- 
onsnees,  or  that,  with  reasonable  opportunity  to 
have  Buch  information  on  his  patt,  he  encour- 
aged her  to  believe  a  surgical  operation  unnec- 
e8Bai7»  and  by  reason  thereof  she  was  inSuenced 
to  haTe  nothing  done.  But  tf  the  jury  believe 
from  the  evidence  that  the  defnidant  did  rea- 
sonably Inform  himself  of  the  nature  and  extent 
of  the  plaintiff's  alleged  injuries,  and  that  he  did 
inform  her  liiereof,  and  suggested  and  advised 
what  should  be  done  for  their  treatment,  and 
the  plaintiff  failed,  neglected,  and  refused  to 
follow  hia  advice,  then  you  would  be  justified 
in  finding  that  the  plaintiff,  to  that  extent,  by 
her  negligence,  contributed  to  her  said  injury." 

The  Instruction  cannot  be  regarded  as 
outside  of  the  Issues  In  the  case,  and,  in 
view  of  the  testimony  and  of  considerations 
already  mentioned.  It  la  deemed  to  const!- 
tute  a  fair  statement  of  the  law  applicable 
to  that  branch  of  the  case. 

In  another  Instruction  the  ooart  advised 
the  Jury  that  e^rt  tesUmony  had  been  giv- 
en by  physicians  and  surgeons  on  some  phas- 
es of  the  controversy,  and  that  the  oplnl<ms 
of  those  who  have  had  special  skill  and  ex- 
perience, and  have  become  especially  pro- 
ficient along  certain  lines,  are  entitled  to  be 
considered  with  other  evidence  In  the  case, 
but  that  they  were  not  conclnslTe  on  the 
jury,  adding  that: 

"They  should  be  considered  in  connection  with 
all  the  other  testimony  and  circumstances  in 
the  case,  and  it  is  your  du^  to  consider  all  the 
testimony  apm  every  point,  including  that  of 
the  medical  experts." 

It  Is  contended  that  this  Instruction,  al- 
though correct,  as  generally  applied,  does  not 
fit  a  case  of  malpractice,  as  only  experts  or 
persons  having  special  skill  and  training  are 
qualified  to  testify  whether  or  not  a  patient 
has  been  treated  with  reasonable  skill  and 
care.  The  Instruction  does  not  convey  the 
Idea  that  nonexperts  can  give  opinions  on 
questions  of  that  kind,  but  that,  in  deter 
mining  the  liability  of  the  defendant,  the  Ju- 
ry are  to  consider  the  expert  testimony  In 
connection  with  all  of  the  other  testimony  In 
the  case.  Very  much  of  the  testimony  which 
tended  to  establish  the  liability  of  the  de- 
fendant was  not  expert  in  character,  and 
neither  kind  of  testimony  should  be  consid- 
ered to  the  exclusion  of  the  other.  In  A.,  T. 
&  S.  F.  Rid.  Co.  V.  Thul,  32  Kan.  250,  4  Fac. 
362,  49  Am.  Rep.  484,  It  was  held  that: 

"The  testimony  of  experts  is  to  be  considered 
like  any  other  testimony,  is  to  be  tried  by  the 
same  tests,  and  to  receive  just  as  much  wei^t 
and  endit  as  the  juiy  may  deem  it  entitled  to. 


when  viewed  in  connection  with  all  the  other  dr- 
cuoistances ;  and  its  weight  and  value  are  Ques- 
tions for  the  jury,  and  not  lew  the  oourL"  SyL 
par.  3. 

It  Is  insisted  that  a  more  definite  answer 
than  the  Jury  returned  to  questloa  one 
should  have  been  required.  The  question 
was: 

"State  what  caused  the  tear  or  laceration  of 
the  plaintiff?  Answer  fully.  A.  Hasty  delivery, 
negligence,  and  not  properly  protectiot  the  per- 
ineum." 

Aa  the  iraxpose  of  the  Inquiry  was  to  as- 
certain whether  any  negligent  act  or  omis- 
sion of  the  defendant  had  contributed  to  the 
Injury,  an  answer  that  he  was  neBUgeut 
would  have  been  indefinite  and  inaaffldent, 
but  tlie  entire  answer  obvlonaly  meana  that 
defendant  was  negligent  becauae  of  the  haa- 
ty  delivery  and  In  failing  to  prc^petly  pro- 
tect the  perineum.  So  constiued.  It  Is  reason- 
ably definite,  and  It  conforms  to  the  testimo- 
ny that  such  a  laceration  ia  liable  to  follow 
prematsre  delivery  produced  by  Inatmmenta 
before  nature  haa  effected  Oi»  natural  dila- 
tion of  the  parts.  There  was  teettmony,  too^ 
that  defendant  had  not  taken  necessary  and 
proper'  care  to  avoid  tearing  the  perineum. 
There  Is  a  confilet  In  the  testimony  as  to  the 
treatment  of  the  plaintiff,  and  it  la  earnest- 
ly contended  that  the  verdict  and  findings 
are  not  supported  by  the  evidence  An  ex- 
amination of  tiie  record  aatlafles  xa  that  the 
verdict  and  findings  are  not  without  aai^rt, 
and  no  8ufflcS«it  reaaon  tor  aettlng  aside  the 
findings  and  T^lrdtct  tias  been  called  to  oar 
attention. 

[t]  There  Is  a  cross-appeal  here  In  which 
the  plaintiff  Indsts  that*  the  court  was  not 
warranted  in  the  reduction  of  the  award 
made  the  jury.  She  contends  that,  since 
tlie  coart  expressly  finds  that  the  amount 
awarded  was  not  the  result  of  passion  and 
prejudice,  It  was  not  warranted  in  setting  up 
its  Judgment  against  that  of  the  Jnry,  and 
that  the  sum  whldi  _she  was  coerced  to  remit 
should  be  restored.  '  An  approval  of  the  -ver- 
dict by  the  trial  oonrt  waa  essential  to  the 
entTj  of  a  Jndgmei^  and  it  could  not  ap- 
prove it  unless,  in  its  joAgmeat,  the  teati- 
uiony  warranted  tt  Bvldoitly  tbe  court 
was  satisfied  with  the  findings  of  the  Jury  to 
the  effect  that  the  defendant  waa  negligent, 
and  that,  by  reaaon  of  his  negllgoiee,  a  Ua- 
blUty  arose  In  favor  of  plaintiff,  bat  It  dif- 
fered with  the  jury  as  to  tbe  vtteat  of  the 
Injury  and  loss  snstalned.  It  conduded 
that,  while  the  jury  waa  not  Infinenoed  by 
passion  or  pre^udi<»,  tbe  award  waa.  In  Its 
judgment,  manifestly  excessive.  Although 
the  assessment  of  damages  Is  pecallarb- 
withln  the  province  of  a  jury,  and  although 
a  verdict  aboald  never  be  disturbed  by  the 
trial  court  merely  because  its  judgment  in- 
clines the  other  way  nor  onleaa  the  verdict 
is  clearly  excessive,  tiie  court  muat  nevertbe* 
less  approve  the  award  and  In  doing  so  It 
cannot  alfirk  responsibility,  but  should  act 
on  its  own  Judgment.  If  it  la  satlsfled  that 
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tbe  eridenoe  does  not  sastaln  the  award  of 
damages,  It  sbould  either  modify  the  verdict 
w  set  It  aside.  WlUlams  t.  Townsend,  IS 
Kan.  663;  Rlcbolson  t.  Freeman,  56  Kan. 
463,  43  Pac  772;  Railroad  Co.  v.  Matthews, 
58  Kan.  447,  49  Pac.  602.  Where  there  Is  an 
absence  of  passion  or  prejudice  In  the  jury, 
and  the  trial  court  determines  that  the  evi- 
denoe  Jostifles  an  award,  hut  that  that  made 
bf  the  jury  is  excessive.  It  is  within  the  prov- 
ince of  the  court  to  require  a  party  to  elect 
to  take  judgment  for  what  the  court  deems 
to  be  a  proper  amount  or  submit  to  a  new 
trIaL  U.  F.  By.  Co.  v.  Mitchell,  56  Kan.  324, 
43  Pac.  244;  Railway  Co.  v.  Brandon.  77 
Kan.  612,  95  Pac.  673.  On  an  appeal  to  this 
conrt,  where  the  award  of  the  jury  has 
been  approved  by  the  trial  court,  but  found 
to  be  excessive  by  this  court,  and  passion  or 
prejudice  of  the  jury  does  not  appear,  this 
court  has  required  the  successful  party  to 
remit  a  certain  part  of  tbe  amount  award- 
ed, and  that,  falling  to  do  so,  a  new  trial 
would  be  ordered.  Mo.  Pac.  Ry.  Co.  v.  Dwy- 
er,  36  Kan.  68,  12  Pac.  352;  Telegraph  Co. 
T.  Bodkin,  79  Kan.  792, 101  Pac.  662.  Under 
tbe  authorities  and  the  facts  disdoeed  In  the 
record,  the  claim  of  plaintiff  for  the  restora- 
tion of  the  sum  remitted  must  be  denied. 

The  judgment  of  the  district  court  Is  af- 
ftrmed.   All  tbe  Justices  ctmcnirtaig. 


STATE  V.  LIKDERHOLM.  (No.  19332.)  t 
(Supreme  Court  of  Kansas.    June  12,  1915.) 

(Syllahua  by  the  Court,) 

Iksaite  Pebsoits  4=»2&~JnDoianvT  LmtA- 
CT  PBocBEoufas— PrrrrioiT  to  Ofbn. 

Bxamination  of  a  petition  to  open  a  judg- 
ment in  a  lunacy  procMdins  and  coniideration 
of  pertinent  and  incidental  facts  held  to  show 
that  no  error  was  committed  in  dlsmissiag  the 
proceedings. 

[Ed.  Note. — For  other  caseH,  see  Tntwine  Per^ 
aons.  Cent.  Dig.  |  SO;  Dec.  Dig.  «s>23.] 

Appeal  from  District  Court,  UcPherstm 
County. 

Lunacy  proceedings  by  Uie  State  against 
Justus  B.  Linderholm.  From  tbe  Judgment, 
defendant  aiv»eal8.  Affirmed. 

F.  O.  Johnson  and  Q.  Nyquist,  both  of  Mc- 
Pberson,  for  appellant  Jolm  F.  Hanson,  of 
Undaborg,  for  ai^lea 

DAWSON,  J.  This  appeal  relates  to  a 
dismissal  by  the  district  court  of  some  pro- 
ceedings Instituted  by  Jolm  F.  Hanson  and 
his  client,  Justus  B.  Llnderbolm,  in  tbe  dis- 
trict court  of  McPherson  county,  in  the  na- 
ture of  a  sequel  to  a  case  which  has  been 
here  before  several  times.  State  v.  linder- 
boUn,  84  Kan.  608,  114  Pac.  857;  State  v. 
Linderholm,  84  Kan.  802, 114  Paa  857 ;  State 
T.  Linderholm,  90  Kan.  489,  135  Pac.  664.  A 
reading  of  the  decisions  and  opinions  there 


recorded  la  necessary  to  ret  tbe  In^rt  of 

this  appeal 

Some  light  on  the  historical  aspects  of 
this  case  can  also  be  gleaned  from  Linder- 
holm V.  Ekblad,  92  Kan.  9,  139  Pac.  1016. 
From  those  and  the  documents  filed  In  this 
appeal  it  appears  tbat  about  six  years  ago 
Justus  B.  Linderholm  was  adjudged  insane 
in  the  lunacy  proceeding  In  tbe  probate  conrt 
of  McPherB<Hi  county.  On  appeal  to  the  dis- 
trict court  the  same  conclusion  was  reached. 
The  case  was  then  appealed  to  this  court; 
and  the  errors  occnirrlng  at  the  trial,  which 
counsel  for  appellant  deemed  worthy  of  con- 
sideration, were  presented  here.  Any  errors 
which  may  have  occurred  In  the  district 
court,  but  not  brought  to  that  court's  atten- 
tion on  a  motion  for  a  new  trial,  and  not 
then  brought  here  and  assigned  and  present- 
ed, were  waived.  We  note  tbat  in  that  ap- 
peal competent  counsel,  one  a  lawyer  of  60 
years*  experience,  represented  the  appellant 
State  Llnderbolm,  84  Kan.  603»  114  Pac. 
857. 

It  ought  therefore  to  be  obvious  what  dis- 
position should  be  made  of  this  appeal ;  but 
the  writer  has  been  advised  by  the  court 
that,  owing  to  the  unfortunate  situation  (rf 
this  appellant  and  the  peculiar  crotchets  of 
his  counsel,  a  toleration  and  forbearance 
have  been  exercised  towards  tbem  both 
which  ordinary  litigants  and  counsel  could 
not  expect.  With  this  policy  towards  Mr. 
Llnderholmr  the  writer  Is  genuinely  in  ac- 
cord, and  even  the  crude  pleadings  and  briefs 
of  this  counsel  may  be  patiently  and  consid- 
erately dealt  with;  but  tbe  writer  finds  In 
the  pleadings,  correspcmdence,  and  documents 
of  counsel  a  persistent  Insolence  and  effront- 
ery towards  this  court  and  the  Individual 
Justices  which  are  wholly  Inexcusable  and 
which  must  not  be  repeated.  The  very  leaat 
tbat  this  court  can  do  with  such  contuma- 
cious and  Insulting  documents  Is  to  strtke 
tbem  from  tbe  files  and  consign  them  to  the 
wastebasket. 

Turning  now  to  the  particular  matter  in 
hand,  this  proceeding  la  founded  on  a  i>etl- 
tion  to  vacate  a  judgment  alibiing: 

"That  in  the  verdict  of  the  jury  and  all  order 
made  end  the  rendition  of  judgment  herein.  If 
any  there  be,  which  was  suppoBed  to  be  mflde 
on  Mardi  19,  1909»  but  which  did  not  become 
absolute  untu  after  hearing  in  the  Supreme 
Court  of  the  state  of  Kanaaa,  where  opini<Hi 
of  affirmance  was  handed  down  April  8,  1911, 
and  opbiion  on  motion  for  a  reh«irlng  being  at 
a  later  date  and  mandate  thereafter,  such  ver- 
dict, orders,  and  supposed  judgment  were  ir- 
regular and  for  some  purposes  wholly  roid,  and, 
by  reason  of  such  supposed  Judgment,  respond- 
ent appears  to  be  under  some  disability  to  this 
date,  but  the  same  is  not  now  a  valid  disabil- 
ity, for  the  reastm  that  he  was  kidnapped  and 
taken  to  the  Topeka  State  Hospital,  and  was 
there  released  from  all  restraint  on  June  1, 
1911,  and  does  not  now  have  nor  ever  did  have 
any  valid  guardian,  because  mid  respondent  did 
not  have  bia  day  in  court  in  Uie  appointment 
of  any  (me  who  may  claim  to  be  his  guardian. 

"Baipondent  further  aUegea  and  says  tbat  fraud 
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was  practiced  by  the  successful  party  in  the 
obtaining  of  this  supposed  judgment  in  this,  to 
wit:  That,  at  the  trial  of  said  cause,  Georjre 
Allison,  who  was  the  then  duly  elected,  quali- 
fied, and  acting  county  attorney,  did,  for  him- 
self and  in  the  interest  of  numerous  parties  con- 
spiring with  him,  including  the  trial  judge  as 
a  conspirator,  in  hfs  plea  to  the  jury  argue  to 
them  that  they  need  have  do  fear  that  the  said 
Justus  B.  Linderholm  would  be  confined  in  an 
asylum  if  they  found  him  insane,  but  that  the 
state  wished  to  have  some  control  over  him,  and 
be  would  only  he  committed  to  his  friends, 
which  statement  was  not  only  improper  aa  a  le- 
gal ground  for  finding  insanity,  but  was  made 
with  the  purpose  and  intent  of  deceiving  the 
jury,  and  in  accordance  with  such  deception  the 
said  George  Allison,  together  with  numerous 
conspirators,  failed  to  have  any  order  of  com- 
mitment to  his  friends  made,  but,  on  the  contra- 
ry, though  irregular,^  and  without  jurisdiction 
of  the  cause  or  person  at  the  time  and  without 
any  hearing,  did,  in  the  course  of  about  six 
weeks  in  another  court,  to  wit,  the  probate 
court  of  McPberson  county,  Kan.,  procure  an 
order  of  commitment  of  respondent  to  the  To- 
peka  State  Hospital  for  the  Insane;  that  it  is 
probable,  from  the  meager  and  disputed  evidence 
of  insanity,  that  the  jury  would  not  have  found 
insanity,  it  this  deception  had  not  been  prac- 
ticed, as  said  Justus  B.  Linderholm  vas  not 
then  insane  nor  is  now  insane,  and  his  condition 
remains  unchanged  until  this  day,  and  there 
was  a  total  failure  of  the  evidence  to  show  any 
insaoity  that  needed  treatment  in  a  hospital  for 
the  insane,  nor  to  show  that  respondent  was 
dangerous  to  himself  or  others  or  property ; 
that  the  probate  judge  who  made  the  order  of 
commitment  under  which  the  respondent  was 
Icidnapped  and  taken  to  said  asylum  did  not  sit 
on  this  hearing  of  the  cause  and  was  not  in 
a  PMition,  without  further  hearing,  to  say  what 
order  of  commitment  should  be  made,  and  no 
legal  and  binding  order  of  commitment  of  any 
kind  has  been  made  to  this  day  by  any  court; 
that  respondent  adopts  the  third  cause  of  ac- 
tion, excepting  adopted  part  in  so  far  as  it  may 
cmatitute  a  fraud. 

"Second  Cause  of  Actioo. 
"Bespondent  further  alleges  and  says  that  he 
adopts  the  first  paragraph  of  the  first  cause 
of  action  as  though  fully  set  out  herein,  and 
further  alleges  and  says  that  from  unavoidable 
casualty  and  misfortune  be  was  prevented  from 
properly  defending  said  cause,  to  wit,  that  he 
adopts  the  balance  of  the  first  cause  of  action  as 
though  fully  set  out  herein,  in  so  far  as  that 
may  tend  to  establish  unavoidable  casualty  and 
misfortune,  whereby  he  could  not  properly  de- 
fend his  cause :  that  further  casualty  consisted 
in  the  physician,  who  sat  on  the  jury  aa  a 
special  juror,  in  answering  question  as  to  his 
qualification  as  a  juror  misled  said  respondent 
by  stating  that  be  was  not  prejudiced  against 
said  respondent  nor  biased  on  account  the 
nature  of  the  charge  and  bad  not  heard  any- 
thing in  particular  about  the  cause  nor  express- 
ed an  opmion  on  the  merits  of  the  cause,  when 
later  facta  indicate  that  those  answers  were  all 
false,  aa  appears  from  the  circumstance  that, 
after  being  discharged  by  the  court  from  further 
service  aa  a  juror,  he  passed  near  the  respondent, 
and,  acting  as  though  he  was  provoked,  stated 
in  substance  that  it  was  disgusting  to  be  de- 
tained as  a  juror  on  such  a  plain  case  of  in- 
sanity, when  the  facts  were  that  four  physicians 
had  testified  that  respondent  was  not  insane, 
and  some  of  them  positively  and  the  two  physi- 
cians testifying  for  the  state  that  there  was  in- 
sanity were  not  required  to  state  what  the  de- 
luetoua  were  that  they  claimed  he  had,  and  cross- 
examination  was  not  permitted  in  any  other  re- 
spects, which  made  the  questions  of  insanity  at 
least  very  doubtful  to  fair-minded  men  and  pby- 
ucians  who  heard  the  case  and  hxAxA  into  It, 
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bnt  the  said  juror  toofc  a  positive  uncompromis- 
ing stand,  DOtwithstandbig  said  conditions: 
that  the  cause  bad  been  tried  in  the  probate 
court  of  said  town  and  county  about  three 
months  previously  and  had  been  generally  dis- 
cussed by  physicians  at  McPherson,  Kan.,  and 
from  general  statements  made  to  respondent's 
counsel,  John  F.  Hanson,  a  short  time  after  the 
trial  at  McPberson,  Kan.,  it  appears  further 
that  he  had  gained  considerable  Knowledge  of 
the  case  before  the  trial ;  that  respondent's  coun- 
sel believe  that  he  can  secure  witnesses  at  the 
trial  that  will  substantiate  these  facts  more  ful- 
ly; that  the  respondent's  condition  as  to  san- 
ity is  the  same  now  as  at  the  time  of  the  trial, 
and  he  is  not  now  nor  was  then  insane,  so  as 
to  require  bis  commitment  in  a  hospital  for  the 
insane  for  any  reason. 

"Third  Cause  of  Action. 

"Respondent  further  alleges  and  says:  That 
he  adopts  the  first  paragraph  of  the  first  cause 
of  actual  as  thongn  fully  set  out  herein  and 
further  allies  and  says  uiat  in  the  entering  of 
said  orders  and  judgment,  if  any  valid  entries 
there  be,  they  were  obtained  and  entered  by  mis- 
take of  the  d^k  or  by  irregularity,  and  the 
same  consist  in  this,  to  wit:  That  there  never 
was  any  finding  of  insaniir  made  or  announced 
in  the  said  district  court  after  the  receipt  of 
the  verdict  of  the  Jury;  that  nothing  was  done 
after  that,  except  hearing  and  overruling  mo- 
tion for  new  trial,  taking  time  to  prepare  and 
made  a  case-made,  and,  upon  motion  hemg  made  , 
by  respondent  to  stay  all  proceedings  without 
bond  until  case  wag  made  end  signed,  the  court 
took  the  same  under  advisement,  and  no  fur- 
ther step  to  perfect  judgment  has  been  taken 
since  that  time  to  this  day,  and  what  appears 
in  a  journal  entry  filed  shortly  thereafter  is 
wholly  irregular,  and  such  journal  entry  was 
not  approved  in  court,  nor  was  it  approved  at 
chambers  with  the  knowledge  of  the  respondent, 
nor  did  he  have  any  opportunity  to  appear  and 
be  heard  on  the  same ;  that  the  said  respondent 
is  not  now,  nor  was  at  the  time  ct  tab  trial, 
insane. 

"Fourth  Cause  of  Action. 

"Respondent  adopts  first  paragraph  of  first 
cause  of  action  and  further  says  that  all  the 
supposed  judgments  herein  are  whoJly  void  for 
the  reasons  that  no  finding  of  insanity  has  been 
made,  on  the  verdict  of  the  jury,  by  the  court, 
for  the  reason  as  set  out  in  the  foregoing  third 
canse  of  action,  and  the  verdict  of  the  jury 
has  now  become  obsolete  for  the  basing  of  any 
findings  thereon  on  account  of  the  great  lapse  of 
time ;  that  the  said  respondent  is  not  now  in- 
sane, nor  was  at  the  time  of  said  trial  and 
proceedings. 

"Fifth  Cause  of  Action.  - 

"Respondent  further  adopts  first  paragraph  ot 
first  cause  of  action  and  says  that  the  said  ver- 
dict and  orders  and  judgment,  if  any  there  be, 
should  be  set  aside,  because  subsequent  events 
have  shown  [positively  that  respondent  was  not 
at  that  time  insane,  aa  his  conditions  have  not 
changed,  and,  had  he  had  the  alleged  paranoia, 
he  would  have  been  worse,  which  is  not  the  ca5e: 
he  was  not  thought  to  be  insane  enough  to  be 
kept  at  the  hospital  where  he  had  been  Kept  aft- 
er being  kidnapped,  and  subsequent  events  have 
shown  that  he  was  not  dangerous  to  himself  or 
others  or  property;  that,  if  this  fact  of  subse- 
qiuent  events  showing  error  in  the  verdict  and 
judgment  is  not  sniBcient  ground  of  itself  to 
vacate  and  set  aside  the  same,  we  place  it  on 
the  ground  of  newly  discovered  evidence,  which 
has  continued  to  the  date  of  filing  this  position, 
and  that  to  reject  it  on  both  grounds  'would  not  be 
due  process  of  law';  that  they  should  be  set 
aside  further  for  the  reason  that  it  was  not 
due  process  of  law  to  deny  the  regular  petty  ju- 
ry of  1^  when  a  jur/  wm  graated  by  statute: 
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"Wherefore,  plaintiff  praya  that  verdict,  ell 
ordera,  ud  snppoeed  judgment  all  to  be  set 
aside  and  held  for  nanmht  and  respoudent  be 
restored  to  all  rights  that  he  may  have  lost 
tkreby,  and  for  costs  and  other  proper  relief." 

The  pertinent  part  of  the  original  journal 
entry  of  Judgment  reads: 

"And  thereupon,  within  the  time  allowed  by 
law,  the  said  John  F,  Hanson,  filed  a  motion 
for  &  sew  trial.  Said  motion  was  heard  after- 
inrda,  to  wit,  on  the  2d  day  of  April  (1909), 
■ad  after  doe  consideration  was  orerruled  by 
the  court,  to  which  ruling  the  said  John  F, 
Uanaon  excepted,  and  thereupon  he  asked  time 
in  which  to  make  a  case-made  for  the  Supreme 
Court,  and  the  court  allowed  him  00  days  beyond 
the  statutory  time  to  make  and  serve  said  case- 
made,  and  he  allowed  15  days  for  the  state  to 
niRest  amendmentfl,  the  case  to  be'  settled  on  5 
days*  notice ;  and  thereupon  the  said  John  F. 
Hanson,  as  attorney  for  the  said  Justus  B. 
Lioderholm,  asked  the  court  for  a  stay  of  exe< 
cution  pendinz  the  preparation  and  the  hearing 
of  the  appeal  in  the  Supreme  Court,  which  was 
refoaed  by  the  coort,  to  which  ruling  the  said 
John  F.  Hanson  excepted,  and  thereupon  the 
fourt  rendered  judgment  upon  the  verdict,  ren- 
dered in  the  case  as  follows,  to  wit:  It  is  here- 
by ctnaidered,  ordered,  and  adjudged  by  the 
court,  after  due  conaideration,  that  the  said 
Jnitns  B.  Linderholm  is  insane  and  a  fit  sub- 
ject to  be  sent  to  the  state  hospital  for  in- 
sanity, as  per  the  verdiet  rendered  herein,  to 
which  judgment  the  said  John  F.  Hanson  ex- 
cepted. It  was  thereupon  ordered  that  the  pro- 
ceedings had  herein  be  certified  by  the  clerk  of 
this  court  to  said  probate  court,  from  which  it 
«u  appealed,  for  further  orders  b:^  said  probate 
codfL  O.  E.  Branine,  Judge." 

Recurring  to  the  earlier  Llnderbolm  deci- 
sions above  cited.  It  will  be  seen  that  most 
of  the  matters  complained  of  In  this  petition 
hate  been  already  presented  to  this  court 
The  other  matters  were  waived.  The  Jadg- 
mrats  have  become  final.  There  must  be  an 
end  of  litigation  some  time.  It  seems  tfaat 
that  time  has  come  in  this  case.  On  motion 
of  the  county  attorney  this  petition  was  dis- 
missed by  the  district  court. 

The  allegation  that  appellant  was  Iddnap- 
ped  and  taken  to  the  Topeka  State  Hospital 
for  the  Insane  Is  defective.  It  ehonld  have 
set  out  the  particulars  of  the  kidnapping. 
Moreover,  the  .orders  of  the  court  were  that 
ai^Uant  be  taken  to  the  state  hospital,  and 
that  did  not  constltate  kidnapping.  Further- 
more the  petiti(»i  shows  the  appellant's  re- 
lease from  custody  of  the  hosiHtal  authori- 
ties. The  allied  mlscwduet  of  l&ie  county 
atUvney  in  hia  argument  to  the  Jury  was 
a  pr<^r  subject  for  review  on  error  in  tbe 
flrat  appeaL  Not  then  being  made  the  basis 
of  error,  it  was  waived.  Neither  the  district 
court  nor  this  court  could  now  review  the 
"meager  and  disputed  erMence  of  insanity." 

Atide  from  tbe  lurief  of  bia  counsel,  appel- 
lant flle«  a  brief  in  his  own  behalf,  which 
arouses,  not  only  our  Interest,  but  our  pro- 
found sympathy.   In  part  he  says: 

"It  has  been  asserted  that  tbe  issue  before  the 
court  is  the  sanity  vel  non  of  Justus  B.  Linder- 
holm. True,  that  was  the  issue  submitted  to  the 
probate  and  district  courts  of  McPherson  coun- 
ty, bat  these  courts  puabed  that  issue  aside 
and  adopted  another  issue.  Consequently  the  is- 
■oe  wh^  has  in  reality  been  before  the  cootti 


all  these  years  is  whether  or  not  Hartln  IditSier 
was  insane,  whether  or  not  his  writiims  are 
proof  of  such  insanMTi  aad  whether  or  not  a 
man  who  adopts  the  views  of  Luther  and  lives 
up  to  them  ia  also  insane— questions  utterly  out- 
side tbe  province  of  secular  courts  to  pass  upon. 
My  regular  and  legitimate  profc^on  is  that 
of  theologian.  *  *  *  Not  only  that,  but,  as 
a  proper  and  legitimate  representative  and  «- 
ponent  o£  Christianity,  I  have  a  right  to  expect 
that  legislators  and  courts  look  up  to  me  with 
deference  and  respect  when,  on  proper  citation, 
I  announce  the  established  and  a<^owledged 
tri.iths  of  the  Christian  religion,  or  those  truths 
acknowledged  by  any  considerable  portion  of 
Christendom.  On  sudi  occasiooa.  to  treat  me 
with  disrespect  and  contempt  and  to  revile  and 
blaspheme  tiie  truths  which  I  proclaim  (and  what 
form  of  revlliog  or  blasphemy  is  more  virolent 
than  to  pronounce  these  truths  tbe  offsprinit  of 
a  disordered  mind?)  is  a  violation  of  the  highest 
law  of  the  land  as  well  as  a  statutory  crime. 

*  •  •  During  my  trial  at  McPherson  I  set 
out  with  considerable  (Nearness  that  I  was  a 
proper  and  legitimate  exponent  of  Lutheran  doc- 
trine ;  that  I  had  been  a  regular  student  in  a 
Lutheran  theological  seminary;  and  that  I  had 
been  employed  in  ministerial  work  by  the  Luth- 
eran church.  *  •  *  As  for  myself,  I  proved 
that  my  opinion  in  religious  matters  was  enti- 
tled to  consideration  from  tbe  fact  that  in  theo- 
logical study  and  research  I  had  far  surpassed 
my  opponents,  having  read  80  or  more  volumes 
of  the  original  writings  of  Martin  Luther,  be- 
sides a  mass  of  other  theological  literature. 

*  *  *  D«^ite  the  fact  that  I  had  proved 
my  intellectual  superiority,  despite  the  fact  that 
numerous  considerations  urged  the  court  to 
make  a  distinction  between  me  and  persons  in 
the  ordinary  walks  and  conditions  of  life,  de- 
spite the  fact  that  it  was  totally  impertinent  to 
even  try  to  measure  me  by  ordmar^  Btandards, 
the  court  ignored,  and  purposely  ignored,  all 
such  distlnctioos,  and  ordered  the  jury  co  decide 
my  case  as  if  it  were  that  of  a  common  member 
of  the  lower  classes  of  society,  not  to  say,  in 
plain  words,  a  vagrant.  The  result  is  that  the 
court  has  created  a  fictitious  issue.  •  •  • 
Here  were  two  persons  represented  in  court, 
Martin  Luther  and  Justus  B.  Linderholm. 
Could  the  court  determine  anything  regarding 
the  sanity  of  either  without  first  aetermining 
which  was  which?  With  regard  to  the  sanity 
of  Martin  Lutber,  the  court  could  determine 
nothing,  for  it  bad  no  jurisdiction,  and  there 
was  no  way  of  acquiring  jurisdiction.  Neither 
could  the  court,  as  matters  then  stood,  deter- 
mine anything  regarding  the  sanity  of  Justus 
B.  Linderholm,  for  it  did  not  know  whether 
it  was  I  or  the  other  fellow  it  had  hold  of." 

However  Impressive  this  line  of  argument 
may  be,  It  does  not  show  error  on  the  part 
of  the  district  court  in  dismissing  this  pro- 
ceeding. It  may  be  a  useless  waste  of  words, 
bat  it  is  kindly  meant  to  appellant  when  we 
here  point  out  to  him  tbe  way,  and  indeed 
the  only  way,  that  his  status  of  full  legal 
capacity  can  be  restored  wbenever  bis  mental 
condition  will  warrant  it  Gen.  Stat  1909,  1 
8484,  reads: 

"When  notice  shall  be  given  to  the  pnobate 
judge  of  any  county  that  a  patient  committed 
to  any  hospital  in  the  state  upon  order  of  said 
court  has  Seen  discharged  as  cured,  under  (up- 
on) receipt  of  such  notice,  signed  by  the  super- 
intendent, whose  duty  it  shaU  be  tp  give  notice 
of  every  such  case,  Uie  prebate  judge  shall  en- 
ter upon  his  docket  an  order  restoring  the  pa- 
tient in  question  to  all  bis  rights  as  a  citizen, 
and,  if  a  guardian  shall  have  been  appointed, 
said  guardian  shall  be  removed.  At  any  time 
subsequent  to  the  discharge  of  the  patient  as  not 
restored  to  sound  mind,  the  probate  judge  of  th& 
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county  may  hear  evidence  tending  to  ahow  that 
such  patient  has  been  restored  to  reatnn,  and, 
if  satiafied  as  to  his  recovery,  may  make  and  en- 
ter a  similar  order;  and  thereafter  the  patient 
shall  not  be  liable  to  be  again  committed  to 
any  hospital  or  insane  a«ylum,  without  a  new 
inquest  m  his  case." 

Since  the  appellant  has  been  released  as 
improved,  not,  however,  as  cured,  be  can, 
in'  proper  time  and  season,  call  the  matter 
to  the  attention  of  the  probate  court,  who 
will  make  due  Inquiry  and  make  the  proper 
order  but  the  appellant  must  bear  In  mind 
that  the  probate  court's  honest  and  consci- 
entious judgment  on  this  matter,  considering 
all  the  circumstances,  the  appellant's  best  in- 
terests, and  the  welfare  ot  society,  must  con- 
trol. 

It  need  only  be  added  that  whether  it  was 
upon  any  specific  ground  urged  by  the  coun- 
ty attorney  or  on  any  ground  of  which  the 
district  court  had  Judicial  cognizance,  taking 
note  of  the  prior  steps  In  this  litigation,  the 
dismissal  of  this  proceeding  was  not  errone- 
ons,  and  the  Judgment  is  affirmed.  All  the 
Jnadcee  concorrlng. 


ATKINSON  T.  MISSOUBI  VAC  BT.  OO.t 
(No.  19070.) 
(Supreme  Oourt  of  Kanaaa.   June  1%  191B.) 

(Byltahu*  by  Ike  Court.) 

Bailboads  «=»102— Contbact  roB  Pbitatk 
Obossiso— Validity— Gates. 

A  contract  between  a  railway  company  and 
a  landowner  for  a  farm  crossing  without  gates, 
forming  part  of  the  consideration  for  the  rail- 
way right  of  way  acrosa  the  owner's  land,  is 
not  contrary  to  Uie  pablic  policy  of  this  state, 
as  indicated  by  its  statutes,  and  the  contract 
may  be  specifically  enforced  by  the  landowner, 
although  he  has  had  considerable  trouble  about 
cattle  getting  hilled  at  the  crossing,  and  the 
railway  company  deairea  to  erect  gates  to  avoid 
killing  the  plaintilTa  cattle  and  to  protect  the 
pablic. 

[Ed.  Note.— For  other  cases,  see  Bailraada, 
Cent  Dig.  H  808-814.  320-332,  7«9:  Dec.  Dig. 

^102.] 

Appeal  from  District  Court,  Cowley  County. 

Action  by  Frank  Atkinson  against  the  Mis- 
souri Padflc  Railway  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals  Af- 
firmed. 

W.  P.  Waggener  and  A.  E.  Crane,  both  of 
Atchison,  and  Charles  W.  Roberts,  of  Wln- 
fleld,  for  appellant  Bn^kman  ft  Bloss,  of 
Winfield,  for  appellee. 

BURCH,  J.  The  action  was  one  to  require 
the  defendant  to  maintain  an  open  ftirm 
crossing  provided  for  under  a  contract,  where- 
by the  predecessor  of  the  defendant  obtained 
Its  right  of  way  across  the  plaintUTs  land. 
The  plaintiff  reoovered,  aM  the  defendant  ap- 
peals. 

It  Is  not  necessary  to  discuss  the  evidence 
or  tbe  separate  assigamenta  of  error  relating 
to  it   The  contract  with  the  owner  of  the 


land  at  tbe  time  the  railroad  was  built  was 
fully  proved  by  the  best  evidence  obtainable. 
Whether  the  person,  whose  name  could  not 
be  recalled,  but  who  acted  for  the  railway 
c(HUpany  In  procuring  Its  right  of  way,  were 
authorized  to  do  so  or  not,  there  is  an  abtind- 
ance  of  evidence  of  unquestionable  competen- 
cy to  show  that  the  railway  company  settled 
the  controversy  respecting  condemnation  and 
acquired  its  right  of  way  on  the  basis  of  the 
contract  which  he  made  with  the  landowner. 
The  contract  secured  to  the  landowner  tbe 
right  to  the  open  farm  crossing  which  la  the 
subject  of  this  actlcm.  The  railway  company 
obtained  no  more  than  it  paid  for,  and  the 
defendant  acquired  nothing  its  predecessor 
did  not  possess.  The  right  to  the  open  cross- 
ing passed  to  the  plaintiff.  He  and  his  pred- 
ecessor have  been  In  full  and  oj/exx  enjoyment 
of  the  light  secured  by  the  ccmtract  slnoe 
1S87.  Leaving  out  of  account  the  oontmts  of 
a  letter  proved  a  method  to  which  the  de- 
fendant objects,  the  fact  was  estabUshed  that 
the  plaintiff  resisted  the  (»ily  pravloui  at- 
tempt to  dose  Che  cros^g  whldi  has  been 
made,  and  the  defendant  desisted  and  re- 
moved Its  B&tes.  Tbe  right  of  the  plalntifl 
Is  a  valuable  property  rlgbt,  and  the  defoid- 
ant  Is  not  at  liberty  to  appropriate  It  without 
eondenming  and  paying  for  It 

Tbe  defendant  asserts  that  the  contract 
was  void  as  against  public  pollcgr,  ahd  that 
the  peril  to  Its  trains  tnddent  to  tbe  malii- 
tenanoe  of  the  <wen  crossing  made  It  a  mat- 
ter ot  duty  to  the  public  to  dose  it 

The  plaintiff  testified  that  he  had  had  con- 
siderable trouble  about  his  cattle  getting  Idll- 
ed  at  the  crossing.  The  court  did  not  find 
from  this  testlmcNay  that  the  absence  of  gates 
at  tbe  crossing  endangered  traffic  over  the 
defendant's  railroad  to  sudi  an  extent  that 
gates  were  necessary  for  the  protection  of  the 
public.  The  testimony  la  not  sufiScient  for 
this  court  to  find  that  an  open  crossing  con- 
stitutes the  equivalent  of  a  public  nuisance, 
and  the  Legislature  has  declared  no  public 
policy  making  it  the  duty  <»f  railroads  to 
maintain  gates  at  farm  crossings,  in  the  In- 
terest of  the  general  welfare. 

It  is  perfectly  true  that  the  public  welfare 
lies  at  the  basis  of  the  statute  making  rail- 
way companies  liable  for  stock  killed  or  in- 
jured on  other  than  fenced  track  (Gen.  Stat. 
1909,  §§  7001,  700S,  Laws  1874)  and  at  the 
basis  of  tbe  fence  law  (Gen.  Stat  1909.  $ 
7076,  Laws  1885).  But  the  statute  relating  to 
liability  for  stock  killed  or  injured  does  not 
require  fencing,  and  tbe  duty  to  fence  under 
the  fence  law  does  not  arise,  except  on  de- 
mand of  a  landowner  qualified  to  make  the 
demand.  Stanley  v.  Railway  Co.,  88  "Kan. 
84,  127  Pac.  620.  No  statute  has  been  called 
to  the  attention  of  the  court  which  expressly 
or  by  implication  forbids  open  farm  cross- 
ings, and,  until  such  leglsiatlfni  appears  atx 
the  statute  book,  It  cannot  be  said  that  sncli 
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oroariiigi  an  contEuy  to  pnbllc  policy  or  f  or- 
Uddaa  snldecU  at  zeaatmable  contract  The 
dletniD  of  the  commissioner  writing  the  opin- 
ion in  tike  cue  of  Ma  Faa  Ga  t.  Harrel- 
Mm.  41  Kan.  263, 2SS.  24  F«&  466,  to  tbe  effect 
that  a  rallwi^  cmnpany  cannot  rdlere  it- 
adf  of  the  obllsatlon  to  malotaia  fences  by 
ccmtnU:^  relates  to  Instances  In  which  the 
obligation  baa  been  imposed. 

It  Is  said  that  the  court  ongtat  to  have 
found  ttiat  the  pnipose  of  the  defendant  in 
placing  gates  at  Oie  crossing  waa  to  avoid 
killing  the  pUtlntHfs  stock  and  to  protect  the 
pablle.  The  fact  may  be  conceded,  but  It 
does  not  antborlze  the  defendant  to  invade  a 
valuable  property  right  of  the  plaintiff  never 
condemned  or  paid  for.  It  la  a  matter  of 
eomvum  knowledge  that  contracts  of  the 
diameter  of  the  one  under  consideration  were 
very  nnmerooa  In  the  early  days  of  railroad 
bnlldlng  In  this  stata  Claims  for  damages 
for  the  appropriation  of  land  for  right  of 
way  purposes  were  settled  In  whole  or  in 
part  by  guaranteeing  landowners  free  com- 
mnnlcatlon  between  the  portions  of  their  di- 
vided farms.  The  law  of  1874  and  the  law 
of  1S85  permitted  the  practice.  Some  of 
these  rontracts  may  now  be  embarrassing  to 
the  railway  companies,  bnt  the  court  pos- 
sesses no  police  power  to  override  them. 

The  judgment  of  the  district  court  is  af- 
firmed.  All  the  Justices  concurring. 


HORI«AK  T.  LOOH.   (No.  10616.) 
(Snpreme  Court  of  Kansas.    Jane  12,  1916.) 

(Byllalmt  by  the  Court.) 
MOSTQAOES    <S=»292  —  PUBCHASBB  ASSUianG 

Debt  —  Fobix:losubi:  —  Deficienot  Judq- 
iaEin»— LlABZUTT  OF  Pdbchaseb. 

A  mortgagor,  who  sdls  m<nigaffed  real 
property  to  one  who  assumes  and  agrees  to  pay 

tlie  mortgnge,  may  maintain  an  action  against 
inch  grantee  to  recover  the  amount  left  unpaid 
after  a  sale  of  the  property  on  a  foreclosure  of 
the  mortgage,  and  ju^ment  against  the  mort- 
gagor for  the  deficiency,  without  paying  the 
jud^ent. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  Sf  78^-771,  790 ;  Dec.  Dig.  ^292.] 

Appeal  from  District  Court,  Washington 
County. 

Action  by  Louisa  J.  Morlan  against  Paul  J. 
Loch.  From  a  Judgment  for  plaintUf,  defend- 
ant appeals.  AfiSrmed. 

Bnmett  &  Clarke,  of  Washington,  Kan., 
for  appellant.  John  0.  Hartigan,  of  Fair- 
buy,  Neb.,  for  appellee. 

UABSHAU^  J.  The  plaintiff  owned  real 
property  in  J^erson  county,  Is'eb.,  mortgag- 
ed It  to  the  State  Saving  &  Loan  Association, 
of  Beatrice  for  f 700,  and  afterwards  sold  the 
land  to  the  defendant,  who  assumed  and 
agreed  to  pay  the  mortgage.  It  was  not  paid, 
and  was  foreclosed.  The  land  was  sold,  and 
a  deOclency  Judgment  was  rendered  against 


the  plaintiff  herein  for  1fi2»M.  Tbis  has  90t 
been  paid.  1^  defendant,  Paul  J.  Loctt, 
waa  a  party  to  the  foreclosure  action,  bat 
service  on  him  vras  by  publication  only.  The 
plaintiff  bringB  this  action  to  recover  the 
amount  of  the  Judgment  rendered  against 
her.  A  demurm  to  the  petition  and  a  de- 
murrer to  the  evidence  were  overruled. 
Jndgmmt  waa  xaaAaeeA.  fat  the  plaintiff  Loo- 
Isa  J.  Morlan,  for  9620.86.  Hie  defendant^ 
Paol  J  Loch,  appeals. 

Can  the  plaintiff  maintain  this  action  be- 
fore 1^  has  paid  the  Judgment  against  ha? 

The  d^ndant  quotes  part  of  the  syllabus 
in  Stove  Works  v.  Caswell,  48  Kan.  689,  29 
Pac  1072,  and  relies  on  the  principle  there 
stated,  as  follows: 

"Where  property  is  sold,  and  the  purchaser 
agrees  to  pay  the  consideration  tberefor,  or  a 
portion  thereof,  to  a  creditor  of  the  vendor,  the 
purchaser,  as  between  himself  and  the  vmdor, 
becomes  the  principal  debtor,  and  the  vendor 
only  a  sorely."  Bowling  v.  Garrett,  49  Kan. 
504,  620,  81  Pac.  136,  33  Am.  SL  Rep.  377; 
MulvanB  v.  Sedgley,  68  Kan.  lOS,  64  Pac.  1088, 
65  L.  R.  A.  652;  Fisher  v.  Spillman,  85  Kan. 
552,  118  Pac.  65 ;  Bank  v.  LiremKHre,  90  Kas. 
305,  402, 133  Pac  734.  47  L.  R.  A.  (N.  S.)  274. 

There  la  nothing  in  this  case  to  indicate 
that  the  mortgagee  accepted  the  defeoidant, 
Paul  J.  Loch,  as  his  debtor.  What  are  ttie 
relations  of  the  parties  to  this  action,  grow- 
ing out  of  their  contract?  The  plaintiff  sold 
the  defendant  certain  land-  The  defendant, 
as  a  part  ot  hia  contract,  agreed  to  pay  a  cer- 
tain debt  owed  by  the  pLalntlfC.  The  fact 
that  the  debt  waa  aecured  by  a  mor^ge  on 
the  real  estate  conveyed  makes  no  subetantlol 
difference.  IHm  mortgage  debt  mm  the  debt 
of  the  plaintiff,  Tbe  defoidant  did  not  pay 
that  Judgment  was  rmdered  against 

the  laalntlff  for  the  amount  thereof.  The 
defendant  has  not  done  the  thing  he  con- 
tracted to  do.  He  contracted  to  pay.  He 
did  not  ccmtract  to  indemnity,  nor  to  save 
harmless.  The  contract  can  be  performed  In 
but  one  way.  That  ia  by  payment  Whoi 
he  fftils  to  pay,  does  the  lAalnttfl,  without 
flrat  paying  tbe  debt,  have  a  ri^t  of  action 
against  him?  The  plaintiff's  paying  the  debt 
was  not  a  condition,  or  a  part  of  the  con- 
tract. The  plaintiff  may  be  unable  to  pay 
the  debt  until  the  m<Niey  has  been  collected 
by  her  from  the  defendant  The  payment  of 
this  debt  may  save  the  plaintiff  from  insol- 
vency. In  the  ordlnaryi  case  of  principal 
and  surety,  the  surety  parts  with  nothing  un- 
til he  pays  the  debt  for  which  he  bound  him- 
self. Here  the  plaintiff  parted  with  the  land 
which  the  defendant  received.  We  must  con- 
clude that  the  plaintiff  has  a  right  of  action 
for  the  nonperformance  of  the  contract,  with- 
out having  first  paid  the  mortgage  debt  or 
the  Judgment  rendered  thereon.  This  is  in 
harmony  with  the  great  weight  of  authority. 
There  are  authorities  to  the  contrary.  In, 
Faulkner  v.  McIIenry,  236  Pa.  298,  300.  83 
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Aa  827,  828  (Ann.  Cas.  1013D.  1151),  the 
court  said: 

"Any  apparent  want  of  harmony  in  the  deci- 
sions as  to  the  right  (rf  a  party  hidenmiSed  to 
recover  without  proof  of  loss  by  the  payment  of 
the  debt  or  otherwise  disappears  when  the  na- 
tare  of  the  andertaking  is  coosiderei],  and  the 
distinction  between  an  oblictation  to  do  a  spec- 
ified tbing  and  one  of  indemnity  against  loss 
resulting  from  nonperformance  is  observed. 
Where  the  indemnity  is  against  liability,  theT« 
is  a  right  of  recovery  as  soon  as  a  liability  is 
incurred ;  vhere  it  is  against  loss  by  reason  of 
a  liability,  there  Is  no  'light  of  recovery  until 
a  loss  occurs." 

The  contract  in  the  case  at  bar  la  a  con- 
tract to  pay,  not  a  contract  to  indemnify. 
Especially  In  point  is  Locke  v.  Homer,  131 
Mass.  93,  41  Am.  Rep.  199.  Other  cases  sns- 
tatnliig  the  conclusion  reached  by  this  court 
are  Burbanlc  t.  Roots,  4  Colo.  App.  197,  35 
Pac.  275;  Foster  v.  Atwater,  42  Conn.  244; 
Stout  V.  Folger,  34  Iowa,  71,  11  Am.  Rep. 
138 ;  Baldwin  v.  Bmery,  89  Me.  496,  3«  Atl. 
994;  Williams  t.  Fowle,  132  Mass.  385;  Rice 
T.  Sanders,  152  Mass.  108,  24  N.  E.  1079,  8 
U  R.  A.  316,  23  Am.  St.  Rep.  804;  Walton 
T.  Buggies,  180  Mass.  24,  61  N.  E.  267; 
Stlchter  V.  Cox,  52  Neb.  532,  72  N.  W.  848 ; 
Adams  T.  Symon  (Sup.)  6  N.  Y.  Supp.  652; 
Wilson  V.  StUwell,  9  Ohio  St  467,  75  Am. 
Dec  477;  Callender  v.  Edmison  et  al.,  8  S. 
D.  81,  65  N.  W.  425 ;  Mills  v.  Allen,  133  U. 
S.  423,  10  Sup.  Ct.  413,  38  L.  Ed.  717;  20  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  002;  note,  3 
Ann.  Gas.  481;  27  Cyc.  1359;  2  Devlin  on 
Real  Estate,  p.  2087,  S  1091. 

In  Trice  v.  Yoeman,  3  Kan.  App.  S87,  54 
Pac.  288,  that  court  said: 

"A  promise  to  pay  to  a  third  person  a  debt 
doe  liim  by  the  promisee  may  be  enforced  b:^  the 
prtmiiBee  against  the  promisor  without  waiting 
for  the  third  person  to  Bue  thereon."  Syllabus 
par.  2. 

That  case  was  rerereed  Igr  tula  court  In 
60  Kan.  742*  67  Pac.  055,  because  of  error  In 
the  admlsBi<m  of  evldmce.  From  the  briefs 
In  that  case  It  appears  that  the  right  of  the 
mortgagor,  before  paying  the  mortgage,  to 
enforce  payment  against  his  grantee  was  ex- 
pressly presented  for  determination,  bnt  this 
court  said  nothli^  on  the  subject 

The  Judgment  la  affirmed.  All  the  Justices 
concurring. 


FAIB  T.  et  al.   (No.  19584.) 

(Supreme  Court  of  Kansas.    June  12,  1915.) 

(Byllahua  hy  the  Court.) 

Specific  Pebformasce  iS=>121— Contract  to 
Bequkatu— Existence — Sufficiency  of  Ev- 
idence. 

The  evidence  examined  and  found  to  be 
insufficient  to  sustain  the  claim  of  a  contract 
to  xive  property  at  the  death  of  the  owners  to  a 
girl  who  made  her  home  with  them  from  the 
time  she  was  7  years  old  until  she  was  18,  in 
consideration  of  her  services. 

[Bd.  Kote.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ||  887-395;  Dec.  Dig. 
.^121.] 


Ai)peal  from  District  Court  Reno  County. 

Action  by  Ida  Fair  against  J.  W.  Nelson 
and  another.  From  judgment  for  plaintiff, 
defendauts  appeal.  Reversed  and  remanded, 
with  directions  to  sustain  demurrer  to  plaln- 
tlfTs  evidence. 

C.  H.  Williams,  of  Huttihinson,  for  appel- 
lants. Falrdilld  ft  I^wls.  F.  L.  Hartln,  and 
Van  M.  Martin,  all  of  Hntt^ilnson,  for  ap- 
pellee. 

BUBCH,  J.  The  action  was  one  to  obtain 
two  lots  on  Avoiue  B  East,  In  the  city  of 
Hutchinson.  In  ^orm  the  petition  was  one 
to  compel  specific  performance  of  an  oral 
contract  to  make  the  plaintiff  an  heir,  liq- 
uidated t>y  another  oral  contract  to  give  the 
property  sued  for,  made  by  the  deceased  par- 
ents of  the  defendants.  The  cause  was  tried 
before  a  jury.  A  demurrer  to  the  plaintlff'a 
evidence  was  overruled,  a  general  verdict 
and  some  special  findings  of  fact  favorable 
to  the  plaintiff  were  returned,  judgment  was 
entered  accordingly,  and  the  defendants  ap- 
peal. 

John  Nelson,  his  wife,  and  two  son.<i  lived 
on  a  farm  some  12  miles  south  of  Ilutchln- 
son.  In  1SS2  the  plaintiff,  the  daughter  of 
Mrs.  Nelson's  sister,  came  from  Sweden  to 
live  with  them.  The  plaintiff  was  then  7 
years  old,  and  she  declares  In  her  petition 
that  she  had  a  contract  with  her  uncle  and 
aunt  that  In  consideration  of  her  servIceK 
until  she  was  18,  which  she  values  at  $3,000 
she  was  to  share  their  estate,  now  valued  at 
from  140,000  to  $50,000,  with  th^r  sons  at 
their  death.  The  Nelsons  gave  the  plaintiff 
a  home,  sent  her  to  school,  and  reared  her 
as  a  member  of  the  famUy  until  she  was  17 
years  old,  when  she  married.  She  stayed 
with  them  another  year,  however,  until  her 
first  child  was  bom,  and  then  moved  to  an 
adjoining  tract  of  land.  Some  10  or  11  yeans 
afterward  the  Nelsons  moved  to  town.  The 
Avenue  B  property  was  purchased  In  1888, 
and  later  a  house  was  moved  on  It  The 
plaintiff  says  in  her  petition  that  a  contract 
supplemental  to,  but  forming  a  part  of,  the 
original  contract  was  made,  whereby  she  was 
to  have  this  spodflc  property,  "and  that  said 
property  was  acceptable  to  plaintiff  as  recom- 
pense for  her  services."  No  date  for  either 
of  the  contracts  la  fixed.  John  Nelson  died 
in  1010,  and  his  vnte  died  In  1911.  One  of 
the  sons,  P.  A  Nelson,  was  willing  the  plain- 
tiff should  hare  the  Avenue  B  property, 
which  is  worth  about  $2,60(^  bat  his  brother, 
J.  W.  Nelson,  was  not 

The  plaintiff  produced  no  proof  authoriz- 
ing the  jury  to  infer  ttiat  either  one  of  the 
alleged  contracts  had  ever  been  made  with 
her.  There  was  proof  raough  that  Mr.  and 
Mrs.  Nelson  Intended  that  the  plalntilf 
should  have  some  of  their  property  after 
their  death.  The  defendants  Introduced  In 
erldoice  a  paper  In  their  tatber*!  band«iit>> 
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lug  expraaslng  a  desire  Oiat  the  plaintiff 
fehould  have  '^e  honse  on  lots  wbere  Wlnana 
lire."  wliItA  was  not  the  Avenue  B  property. 
This  paper  did  not  lefer  to  any  obligation 
ailaing  oat  of  contract,  and  all  the  proof 
was  of  an  intoitlon  not  based  on  any  con- 
tract and  an  Intention  never  le^lly  executed. 
Here  are  samples  of  the  plaintiff's  evidence 
relstlDg  to  statements  made  by  Mr.  and  Mrs. 
Nelson: 

"I  bed  a  conversation  with  John  Kelson.  He 
Bid  be  was  going  to  give  the  property  on  Ave- 
nue B,  a  house  and  some  lots  to  Ida  (the  plaiu- 
lifl  for  her  services  on  the  place."  "He  would 
always  speak  of  Ida  as  his  child,  and  he  often 
made  the  remark  that  when  he  was  gone  he 
wanted  her  to  ba^e  a  share  of  what  was  left, 
that  property  on  East  B."  "He  said  he  gave 
John  a  farm,  Pete  a  farm,  and  Ida  some  prop- 
erty in  town,  a  lot  and  house.  He  said  he 
•imcd  for  her  to  have  that  at  his  death.'*  "Mra. 
Nelson  told  me  the  same;  that  'Ida  was  to 
have  that  at  her  death  after  grandpa  died/  " 
"She  spoke  of  the  property  over  on  B,  and  abe 
said  that  was  to  be  Ida's."  "When  I  said  this 
about  the  will,  why  she  didn't  make  a  will, 
the  said  Ida  was  to  nave  the  property  on  B,  and 
1  said,  'Wby  don't  you  make  a  wiU?'  and  she 
said,  'It  would  be  all  right  with  the  boys.* " 
"1  can  remember  hearing  him  say  that  they  ex- 
pected to  look  after  her,  and  regarded  her  the 
same  as  they  did  their  own  children.  Then  I 
beard  one  <u  them,  perhaps  both  of  them,  eay 
that  the  house  on  B  they  always  oounted  that 
u  Ida's  house." 

Ttse  i^intlff*s  daogbter  said  her  "grand- 
mother" told  her  of  a  paper  her  "grandfa- 
ther" bad  written  "glvlDg  thla  pin^rty  to 
mama,"  bat  nothing  about  any  ooutract 
While  Uiere  seem  to  have  been  writings  none 
were  ever  delivered  to  the  plaintiff  in  dla- 
ohai^  of  Mr.  and  Mr&  Nelson's  e<mtract  for 
13,000  worth  of  services  which  the  plaintiff 
performed  by  living  the  life  of  a  girl  in  a 
country  home  more  than  20  years  ago. 

It  is  not  necessary  to  review  the  ded- 
dons  of  the  court  In  cases  of  this  diaracter. 
extending  from  Anderson  v.  Anderson,  76 
Kan.  117.  88  Fac.  743,  9  I«  A.  (N.  S.)  229, 
to  Sehols  V.  Hoth,  04  Kan.  206,  146  Fa& 
339,  dedded  in  February  of  this  year.  The 
plaintUTa  case  depended  upon  a  contract, 
and  she  ftiiled  to  produce  evidence  from 
vhldi  a  contract  might  be  Intimately  in- 
fmed.  or,  as  the  plaintiff  prefers  to  say. 
Implied." 

The  Judgment  ot  the  district  court  is  re- 
Tersed,  and  the-canse  is  remanded,  with  di- 
rection to  sustain  the  demurrer  to  the  plain- 
tllTa  evidence.   All  the  Justices  concurring. 


WICKHAM  V.  TRADERS'  STATE  BANK. 

(No.  19206.) 
(Supreme  Court  of  Kansas.    June  12,  1915.) 

(BnUahut  by  M«  Oourt.) 

ExEUPTioKS  «=»86— Pbopebtt  op  Hubbamo— 
Chattel  Mobto ages— Divorce  Decree. 
A  hosband  doing  business  in  the  name  of  a 
cnpotatton  mortgaged  an  automobile,  asserting 
It  to  be  the  property  of  such  corporation,  and 
'■tcr  absconded.    His  wife  procured  a  decree 


of  divorce  and  was  awarded  all  his  personal 
property  within  the  jurisdiction  of  the  court. 
She  claimed  the  car  under  the  decree  and  proved 
that  it  was  exempt  as  a  necessary  implement  for 
her  husband's  use  In  bis  bmdneas.  BeU  that, 
having  established  the  exempt  quality  of  the 
property  which  she  as  wife  took  by  the  decree, 
she  is  not  estopped  or  bound  by  the  husband's 
i\  iircsentations  as  to  the  ownership  ot  the  car. 

[Kd.  Note.— For  other  cases,  see  Bxemptiona, 
Cent.  Dig.  g  110 ;  Dec.  Dig.  «8=>8«.] 

Appeal  from  District  Court,  Saline  County. 

Action  by  Celeste  Wlekham  against-  the 
Traders'  State  Bank.  From  Judgment  tor 
plaintiff,  defendant  appeals.  Affirmed. 

David  Bltohle  and  G.  A.  Spencer,  both  of 
Sallna,  for  awellant  Thomas  Ij.  Bond,  of 
Satlna,-for  app^ee. 

WEST,  J.  The  Traders'  State  Bank  made 
a  loan  of  98,000,  taking  as  security  certain 
bills  of  lading  and  a  chattel  mortgage  on  an 
antomobUe,  which  mortgage  was  sigued  "The 
Wickham  Grain  Co,,  by  H.  W.  AVlckham, 
Presldoit"  Some  months  afterwards  H.  W. 
Wickham  abscMided,  and  It  was  learned  that 
a  number  of  the  bills  of  lading  were  f  or^ries, 
and  the  company  took  possession  ot  the  au- 
tomobile under  the  mortgage  and  sold  it 
Later  Mrs.  Wlt^bam  sued  the  bank  for  otm- 
version  of  the  car,  claiming  it  as  the  divorced. 
wife  of  Wickham  under  a  decree  giving  her 
all  ct  his  personal  property  within  the  Juris- 
diction of  the  court,  and  recovered.  There 
was  testinuHiy  tending  to  show  that  Wick- 
ham had  done  a  lai^  amount  of  buslnera  in 
the  name  of  the  Wickham  Grain  Company, 
for  which  company  a  charter  was  at  aae  time 
procured,  but  which  never  perfected  its  or- 
ganisation. It  appears  that  the  automobile 
was  bought  before  the  charter  was  procured, 
and  the  mortgage  in  question  was  not  exe- 
cuted until  more  than  me  year  after  the  is- 
aiunce  of  the  charter.  Gen.  Stat  1909,  | 
1729.  There  was  testimony  tending  to  show 
that  business  transactl(nis  in  the  name  of  the 
Wickham  Grain  Company  were  really  with 
Wickham  himself,  and  that  the  car  in  ques- 
tion was  80  used  by  him  In  his  business  as 
to  bring  it  within  the  eighth  subdivision  of 
section  of  the  General  Stetutes  of  1909 
as  enmpt.  If  ft  were  exenQ>t,  then  the  mort- 
gage without  the  act  or  consent  ot  the  wife 
was  void.   Gen.  Stat  1900.  {  S235. 

The  chief  cont^tlon  of  the  defendant  is 
that  in  view  of  the  hundreds  of  thousands 
of  dollars  of  business  transacted  with  the 
bank  In  the  name  of  the  Wickham  Grain 
Company,  the  listing  of  the  antcnnoblle  tor 
taxation  as  the  pr^rty  of  the  company,  tak- 
ing out  the  license  In  the  same  name  and  the 
conduct  of  Wickham  and  his  asserttm  in  the 
mortgage  that  It  was  the  l)roperty  of  the 
company,  he  would  necessarily  be  estopped 
to  claim  it  as  his  own,  and  therefore  his  wife, 
who  claims  under  blm  by  virtue  of  the  decree 
of  divorce.  Is  likewise  estopped. 

It  Is  true  that  the  plaintiff  did  not  allege 
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In  her  pettUon  that  the  property  was  exempt, 
bat  she  Introduced  evidence  on  that  point 
which  was  also  covered  by  the  Instructions, 
so  that  she  is  in  the  attitude  of  claiming  un- 
der the  decree,  and  also  as  wife  entitled  to 
exempt  personal  property.  If  the  car  was 
e^^pt  the  husband  had  no  right  to  mort- 
gage it,  the  mortgage  was  void,  and  It  did 
not  deprive  ttie  wife  of  her  interest  in  It,  and 
neither  could  the  husband's  representatlpna 
as  to  its  ownership  impair  her  rights.  Alex- 
ander V.  Logan,  65  Kan.  505.  70  Pac.  339. 
The  decree  simply  gave  her  the  husband's 
interest,  but  the  law  gives  her  a  wife's  right 
to  Ignore  a  void  mortgage  of  exempt  proper- 
ty executed  by  the  husband  without  her  con- 
sent. Having  this  dual  source  of  right  and 
title  she  cannot  be  held  bound,  as  claimed  by 
the  defendant 

There  la  no  difficulty  In  condudJng  that 
the  car  ^as  exempt  to  H.  W.  Wlddiam  aa  a 
necessary  Implement  used  for  the  purpose  of 
carrying  on  his  business.  White  t.  Gemeny, 
47  Kan.  741,  28  Pac.  1011.  27  Am.  St  Bep. 
820;  Jadunan  T.  Lambertson,  71  Kan.  1S8, 
80  Pac.  SS;  Beeves  v.  Bascne,  76  Kan.  333. 
01  Pac.  77.  123  Am.  St  Bep.  1S7. 

Counsel  for  the  plaintiff  contends  that  it 
was  also  exempt  under  mibdivlslon  6  of  sec- 
tion 8649  of  the  General  Statutes  of  1909,  as 
essentially  a  "wagon,"  and  dtes  dedslcms  in 
support  of  this  view.  In  view  ot  the  rapidity 
and  certainty  wltti  which  automobiles  are 
superseding  wagons  for  all  purposes  the  ques- 
tion is  Interestiiut  indeed,  but  as  it  is  not 
necessary  to  a  determlnatlDn  hereof  It  wUl 
be  left  tmdedded. 

Finding  no  matolal  error  In  the  rectnrd, 
the  Judgment  is  affirmed.  All  the  lustlcea 
concurring. 


GEO.  O,  RICHARDSON  MACHINERY  CO. 
V.  BROWN.    (No.  19410.) 
(Suprone  Court  of  Kansas.   June  12,  1916.) 

(Syllabut  by  the  Court.) 
L  Sales  ^255— Wabbaitit  —  Lubilitt  TO 

SURETT. 

The  seller  of  an  article  may  be  liable  upon 
a  warranty  of  ita  quality  made  to  another  than 
the  purchaser,  who  is  interested  in  it,  and  who 
becomes  a  surety  for  the  payment  of  a  part 
the  purchase  price. 

[Ed.  Note^For  other  cases,  see  Sales,  Cent 
1%.  f I  715,  716 ;  Dee.  I>lgr4»*255.1 

2.  Sazjes  «=9255  —  Breach  of  Wabeantt  — 

LlABlZJTY  TO  SUBITT. 

Where  the  agent  of  the  company  selling  a 
threshing  machine  warrants  to  a  farmer  that  it 
will  do  good  work,  and  thereby  Induces  him  to 
give  his  note  to  the  buyer  in  order  that  it  may 
be  at  once  indorsed  to  the  company  as  security 
for  the  purchase  price,  the  maker  ot  the  note 
may  recover  against  the  company  any  damages 
resulting  to  him  from  tbe  defective  working  of 
the  machine,  amoanting  to  a  breach  of  warran- 
ty, while  In  use  by  the  bujer  in  threshing  his 
grain.  His  remedy  is  not  limited  to  defeating  the 
payment  of  tbe  note. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |§  715,  716;  Dec.  Dig.  «=»2B5.] 


3.  Sales  93»288  —  Bbeaoh  or  WAKKANTr  — 
BiQHT  TO  Recover  Dahaoxs— Waives. 
It  cannot  be  said,  as  a  matter  of  law,  that 
one  who  permits  a  defective  machine  to  be  used 
for  a  week  in  threshing  his  wheat  is  thereby 
precluded  from  recovering,  under  a  warranty 
of  its  work,  all  damages  resulting  during  that 
time  from  its  defective  operation,  where  efforts 
were  continually  made  to  improve  its  condition, 
and  where  on  the  third  day  fr<Hn  the  last  the 
warrantor  made  some  repairs,  resulting  in  a 
gobd  effect,  which  proved  only  temporary. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  817-823 ;  Dec  Dig.  4=»28S.l 

Appeal  flrom  District  Court  Sedgwick 
County. 

Action  by  the  Geo.  O.  mdiardson  Matdiln- 
ery  Company  against  C.  N.  Brown.  From  a 
judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

Stanley,  Vermilion,  Evans  ft  Carey,  of 
Wichita,  lor  appellant  Stanley,  Stanley  & 
Hegier  and  B.  L.  Fonlke^  all  of  Wichita,  for 

appellee. 

MASON,  J.  Geo.  O.  Richardson  Machin- 
ery Company  sold  a  threshing  machine  to 
Carl  Harrison,  taking  as  security  a  number 
of  notes  given  to  Harrison  by  farmws  in  con- 
sideration of  threshing  to  be  done  by  him. 
The  c(»npany  sued  0.  N.  Brown,  the  maker. 
npMi  one  of  these  notes.  He  filed  an  answer 
alleging  that  the  note  was  given  to  HarrlSfm 
in  Older  that  It  might  be  indorsed  to  the 
company  as  collateral  security;  that  to  in- 
duce Brown  to  give  the  note  the  ctnnpany 
guaranteed  him  that  the  machine  was  in 
good  cmdltlon  and  would  do  good  work ;  that 
Brown  gave  the  note  by  reason  of  the  war- 
ranty ;  that  in  fact  the  machine  was  defec- 
tive, and  by  reason  <tf  its  defects  Brown, 
whose  wheat  was  threshed  by  It  suffered  a 
ioBs  of  over  $600.  Brown'  recovered  a  Judg- 
ment for  9416.58,  and  the  plaintiff  appeals. 

The  case  Is  unusual,  in  that  the  ooiint«- 
dalm  amounts  to  an  actlw  nptm  a  warranty 
of  the  quality  of  a  machine  given,  not  to  its 
buyer,  but  to  tme  who  had  arranged  with 
the  buyer  for  its  use,  and  who  assisted  tlie 
buyer  in  the  purchase  \sj  giving  his  note  to  be 
used  as  security  for  the  i^ce.  Unusnal  as 
the  circumstances  are,  no  reason  Is  apparmt 
why  a  warranty  so  0ven  and  relied  upon 
may  not  be  the  basis  <tf  a  daim  foar  what- 
ever damages  result  from  its  breach. 

The  threshing  madilne  was  a  secondhand 
one,  not  manufactured  by  the  plaintiff.  It 
was  Bold  to  HaiTlBon  under  a  written  con- 
tract and  no  warranty  whatever  was  givem 
him  concerning  It ;  In  fact  the  agreement  ex- 
pressly excluded  a  warranty.  Brown  is  not 
simply  resisting  the  payment  of  the  note  on 
the  ground  that  Its  consideration  as  between 
hfmsdf  and  Harrison  has  failed,  and  that  it 
Is  open  to  the  same  defense  In  the  hands  of 
the  company  because  it  is  not  an  Innocoat 
holder.  His  relief  would,  of  course  be  con- 
fined to  defeating  Its  payment  If  that  were 
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the  theory.  He  is  askhig  coiaiteiuatitm  toi 
loBses  he  has  aaffercd  by  teaetm  of  the  ma- 
chine not  turning  out  to  t>e  as  warranted. 
His  evld^oe  tended  to  show  these  facta:  The 
company  desired  to  sell  the  machine  to  Har- 
rison, but  was  unwilling  to  do  so  without 
Becnrlty,  which  he  was  unable  to  give.  There* 
fore  the  omnpany,  through  its  (^eiit,-aoUcited 
a  Dumber  ot  wheat  raisers  to  arrange  with 
Harrison  to  do  their  threshing,  giving*  him 
tbelr  notes  in  part  payment.  In  order  that 
these  might  be  at  once  indorsed  over  to  the 
company  as  collateral  security  tox  the  pnr- 
diase  price.  Brown,  amoQg  othm,  was  a|K 
proedied  in  this  way,  bv^  at  first  refused  to 
hare  anything  to  do  with  the  matter,  because 
of  a  doid>t  as  to  the  efflduicy  ot  the  macbina. 
Hie  agent  then,  in  order  to  secure  hU  co- 
operation, assured  him  that  the  machine  was 
In  good  condition  and  would  do  good  work, 
ind  In  so  many  words  guaranteed  that  such 
was  the  case.  Belying  upon  this  guaranty  or 
warranty.  Brown  signed  the  note,  on  one  ot 
the  company's  blanks,  and  Harrison  Indrased 
it,  leaTlng  it  in  the  hands  of  the  agent  Har- 
rison  used  tbe  madilne  In  threshing  Brown's 
wheat;  but  by  reawm  ot  Its  defect  a  large 
qnanttty  of  grain  was  wasted. 

Two  cases  are  cited  as  having  snoft  points 
of  slmilartt7*  TIu^  are  quite  dUEermt,  how- 
ever, in  their  tacts  and  in  tibe  prlndptes  in- 
vtAved.  In  <»ie  a  tMrsuex  gave  hla  note  to  a 
machine  company  as  secnrity.  In  sole  cmaid- 
oatiaa  ot  the  boyor's  agreemmt  to  thvesta 
his  gralxL  The  bny«r  failed  to  do  this,  and 
It  was  tuM  that  his  default  waa  not  availa- 
ble to  the  maker  of  the  note  aa  a  defense 
Bgiittst  the  company.  TerwUlicsr,  Adm'r  v. 
Richardson  Machine  Co.,  10  OfcL  064,  8S  Paa 
716.  In  the  other  the  company  induced  a 
onmber  <a  tannen  to  re  tlieir  notes  to  the 
hver  of  a  nuudiine^  to  be  todoned  to  the 
company  aa  collateral  security  for  the  price, 
upon  a  promiae  given  by  the  company  that 
the  buyer  would  thresh  their  grain.  He  fail- 
ed to  do  so,  and  It  was  held  that  the  company 
cmld  not  recover  on  the  notes.  Atitman  v. 
Knoll,  71  Kan.  10f»,  19  Fac.  1074.  In  neithw 
WIS  any  warrant  of  the  madiine  involved. 
There  Is  no  eontentlffli  in  the  present  case 
that  the  coanpany  undertook  that  Harrison 
dHnOd  thresh  the  def»dant's  wheat;  or  that 
It  is  liable  for  any  fkolt  of  Harrlnm's. 

[1, 2]  Assuming  the  tacts  to  be  as  assert- 
ed by  Brown,  he  gave  his  note  Dp<m  the 
strengtb  of  the  company's  guaranty  to  him 
that  the  maiAlne  would  do  good  work-  He 
had  a  right  to  reOy  on  tiUa  warranty,  and,  it 
be  nibred  In  consequence  of  its  breach,  be 
should  be  eompouated  for  his  foil  loss,  for 
wbldi  the  mere  defeat  of  tlie  note  might  be 
an  inadequate  remedy.  Whether  the  lan- 
Snage  of  the  company's  agent,  undertaking  to 
goarauty  the  quality  of  tlie  machine,  was  In- 
tended and  onderstood  as  a  warranty  to 
Brown  of  tts  ocmditifm,  was  left  to  the  jury. 


and  the  verdict  most  be  treated  as  estabUA- 
ing  the  fact  It  was,  of  coarse,  oompetoit 
for  the  company  to  bind  Itself  to  such  an 
agreemoDt  upon  sufficient  conslderatlimr-w 
undertake  that  the  machine  should  prove 
equal  to  the  r^resmtatlons  made ;  to  insure 
any  one  interested  against  its  failure  to  do 
so.  Brown  was  not  the  purchaser  of  the 
machine,  but  he  was  not  a  stranger  to  the 
transaction.  He  was,  at  the  scdlcltatlon  of 
the  company,  in  effect  fumlshliu;  a  part  of 
the  purdbase  price,  and  looking  to  the  use  of 
the  madiine  for  relmburaement  Be  was  ac- 
quliiiw  no  title  to  the  machine,  but  he  con- 
traaplated  Its  use,  and  It  was  a  very  impor- 
tant matter  to  him  whether  It  was  efficient 
or  otherwise.  His  interest  was  somewhat 
similar  in  quality  to  one  hiring  a  machine, 
and  it  can  hardly  be  doubted  that  a  lessee  of 
personal  proper^  might  recover  damages  for 
a  breach  of  warranty  of  Its  quality.  We 
condnde  that  thwe  was  no  em^  in  permlt- 
ttng  a  recovery  ot  whatew  damages  natural- 
ly followed  from  any  defect  in  tibe  machine. 

[3]  It  Is  contended,  however,  that  Brown's 
conduct  prednded  the  allowance  of  the  fnU 
amount  fixed  by  the  verdict  because  upon 
his  own  statnnent  he  continued  the  use  ai 
the  machine  after  learning  of  its  d^ects. 
Aocordliv  to  Idle  evidence,  the  threshing  of 
the  wheat  lasted  ttom  Hoi^ay  noon  until  Sat- 
urday noon.  The  machine  worked  badly 
from  the  first  On  Tuesday  Brown  tried  to 
reach  the  comimny*s  agnit  by  telephone,  but 
not  succeeding  in  finding  him,  left  word  at 
his  ofllce  that  the  madklne  was  not  working, 
and  that  he  wanted  him  to  come  out  On 
Wednesday  afternoon  be  stopped  the  ma- 
chine. On  Thursday  he  telqihoned  the  agent 
that  be  had  done  so,  and  he  answered  that 
he  would  be  right  out  He  came,  bringing 
with  him  a  machinist  Some  xOianges  were 
made^  resulting  in  an  improvement  which, 
however,  proved  temporary.  Brown  did  not 
after  Thursday  make  a  request  of  the  agent 
tor  further  repairs.  Barrlsfm,  however,  otm- 
tinoaUy  made  efforts  to  fix  the  machine,  stoi>- 
ping  it  some  20  times  every  day,  and  "dnkw- 
In^  wltli  It  In  view  ot  the  expmiae  and 
Incocv^ence  ttiat  would  have  resulted  from 
a  Buq»emten  of  woi^  and  ot  the  possible 
difficulty  In  making  new  arrangunuits  for 
threshing  the  \rtieiU:;  it  cannot  be  said,  as  a 
matter  of  law,  that  Brown  omitted  any  duty 
to  the  company  In  permitting  the  operations 
to  eontlnne  throni^  the  week. 

The  Instructions  are  ctmiplained  of,  but 
we  thiidE  they  fairly  presented  the  issues.  It 
is  strim^  urged  that  the  verdict  is  so  op- 
posed to  the  vei^t  of  the  evidence  as  to  be 
obviously  unjust  and  unreasonable.  We 
do  not  find,  however,  that  it  la  so  vltiiout 
support  as  to  JwtUy  this  court  In  setting  it 
aside. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 
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DONOHOO  HOBSB  4  HULB  CO.  T.  MIS- 
SOURI, IC  ft  T.  BY.  GO.   (Na  19388.) 
(Suprcmfl  Court  of  Kansas.    June  12,  1916.) 

(SvUabiu  by  the  Court.) 

1.  Carbiebs  4es>32  In jo&x  to  Iniebsiate 
suifhent  —  contbaot  limitation —bxoht 
to  cuarob— dlsobiuination. 

In  en  interstate  shipment,  where  the  lia- 
bility of  the  carrier  is  proportioned  and  limited 
under  a  just  and  reasonable  agreement  that  in 
case  of  loss  or  injury  the  ship^r  shall  recover 
no  more  than  a  certain  Taluation  of  the  prop- 
erty transported,  which  is  fixed  by  an  agree- 
ment made  in  consideration  that  the  shipper 
ahaU  have  the  lower  of  two  rates,  the  limita- 
tion enters  into  and  becomes  a  part  of  the  rate, 
and  the  parties  cannot,  by  any  compromise  or 
agreement  after  a  loss  has  occurred,  change  the 
limitation  and  arrange  for  the  payment  of  a 
greater  amount  than  the  value  as  fixed  in  the 
shipping  contract,  and  which  became  a  factor 
of  the  rate  charged. 

[Ed.  Mote.— For  other  cases,  see  Carriers, 
Cent  Dig.  §8  8^-S5 ;  Dec.  Dig.  «=932.] 

2.  Cabbibbb  #s>10&--Injitbt  to  Intebstate 
Shipmb NT— Contract  LiiriTATioN— Waives. 

The  stipulation  in  a  shipping  contract  to 
the  effect  that  in  case  of  loss  or  injury  to  the 
properl7  transported  an  action  for  recovery  must 
be  brought  within  a  stipulated  time  is  subject 
to  waiver  and  estoppel  by  the  parties. 

[Ed,  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  231.  673 ;  Dec.  Dig.  «=3l60.] 

Api>eal  from  District  Court,  Bourbon  Coun- 
ty. 

Action  by  the  Donohoo  Horse  &  Mule  Com- 
pany, a  corporation,  against  the  Missouri, 
Kansas  &  Texas  Railway  Compapy.  From 
judgment  for  plalntUC*  defendant  appeals. 
Modified  and  affirmed. 

A.  M.  Keoie  and  B.  O.  Oatea,  both  of  Ft 
Scott,  for  appellant  t7.  W.  Brown  and 
James  W.  Reld,  both  of  Parsons,  and  Jobn 
H.  Grlder,  of  Ft  Scott,  for  appelle& 

JOHNSTON,  a  J.  An  action  fttr  the  loss 
of  a  horse  was  brought  tqr  J.  M.  Piper 
against  the  Missouri,  Kansas  St  Texas  Ball- 
way  Company,  before  a  justice  of  the  peace 
of  BonrboD  county  on  July  32,  1911,  bnt 
an  amendment  the  Donohoo  Horse  ft  Mule 
Company  was  substituted  aa  plaintiff.  The 
railway  company  had  nndertaken  to  carry 
the  horse  In  question  with  other  horses  from 
Labette,  Kan.,  to  Memphis,  l^sm.,  and  It  was 
arranged  that  still  other  horses  should  he 
placed  In  the  car  when  It  reached  Ft  Scott 
Upon  arrival  at  Ft  Scott  it  was  found  that 
the  leg  of  the  horse  waa  broken.  It  was 
alleged  that  tlie  injury  was  due  to  the  neg- 
ligence of  the  defendant,  that  upon  the  order 
of  the  agent  of  the  defendant  at  Ft  Scott 
the  horse  was  killed,  and  that  the  agent 
agreed  with  the  plaintiff  on  a  settlement  of 
the  loss  under  which  the  defendant  was  to 
pay  plaintiff  the  sum  of  (226,  but  that  pay- 
ment had  never  been  made.  Another  action 
upon  the  same  claim  was  brought  in  Labette 
county,  but  it  was  not  prosecuted  to  judg- 
ment.  An  appeal  was  taken  from  the  judg- 


ment rendered  by  the  justice  of  the  iwace  of 
Bourbon  county  to  the  district  court  of  that 
county,  and  a  trial  was  bad  at  the  October 
term,  1918.  Hotltms  by  the  defmdant  for  a 
continuance  and  for  leave  to  file  an  answer 
v«e  overruled,  and  of  these  rulings  com- 
plaint Is  madfe  While  there  was  some  ex- 
cuse tot  the  d«f^dant  being  unieady  for 
trial  the  questions  whether  there  should  be 
farmer  delay  and  an  opportunity  to  file  a 
pleading  at  that  late  time  were  within  the 
dlscretkm  of  the  trial  court,  and  we.  cannot 
say  that  the  discretion  was  abused,  nor  that 
tlie  defOHlant  was  prejudiced  by  Qie  rulings. 
On  the  trial  the  manager  of  the  plaintiff  tee- 
tifled  that  tiie  horse  Injured  was  worth  $172.- 
60,  that  being  the  amount  which  plaintiff  had 
<pald  for  the  horse  In  Labette  county,  and  the 
court  permitted  an  amoidment  of  the  bill  of 
particulars  making  the  dalm  fl72.60,  in- 
stead of  $226,  as  originally  claimed.  He  far- 
ther testified  that  upon  the  discovery  that 
the  horse's  leg  was  broken  at  Ft  Scott  the 
agent  of  the  defendant  called  a  veterinary 
surgeon,  who  decided  that  tiie  break  could 
not  be  mended,  and  thereupcm  the  agent  or- 
dered  the  horse  to  be  killed  and  told  ttie 
witness  that  he  would  have  to  put  tn  a  claim 
for  the  loss,  but  the  witness  ttien  Informed 
the  agent  that  the  company  could  iae^  fbs 
three  horses  that  were  In  the  car  with  the 
Injdred  one,  and  that  he  would  not  acc^ 
the  three  horses  until  the  defendant  had  set- 
tled with  htan;  that  the  agent  then  com- 
municated with  the  offlcers  of  the  company 
at  St.  Louis  and  subsequently  roported  that 
defendant  would  pay  the  ^72.00  for  the 
horse,  but  Uiat  It  would  be  neoeaaary  for  Um 
to  present  a  daim  so  that  It  might  pass 
ttirough  the  regtdar  channel,  and  that  a 
voucher  would  be  Ittiued  In  hla  ftivor  and 
paid  within  frmn  10  to  80  d^s  from  that 
time.  The  witness  added  that  a  setOemeDt 
of  the  claim  was  then  made  and  a  definite 
agreement  that  the  idaintlff  Should  be  paid 
the  stipulated  value  of  the  boi8& 

[1]  The  contract,  under  which  the  ship- 
ment was  made,  recited  that  the  company 
bad  two  rates  on  live  stock,  and  that  the 
horses  of  plaintiff  wen  shipped  under  a  rate 
that  was  less  than  a  cotain  published  rate 
In  oonrtderation  of  which  It  was  agreed  that 
in  case  of  loss  or  injury  durli^  transpOTta- 
tlon  the  liability  of  the  carrier  should  not  ex- 
ceed $100  for  ea<di  horsa  It  appearing  trom 
the  contract,  whldi  was  signed  by  the  par- 
ties and  introduced  In  erldeitce,  that  there 
were  two  rates,  and  that  the  limitations  on 
liability  were  based  on  the  conrtderation 
that  the  lower  rate  was  given  to  the  plain- 
tiff, further  proof  an  that  point  was  not  re- 
quired. The  Shipment  bring  from  Kansas 
to  Tennessee  it  was  Interstate  in  character, 
and  therefore  governed  by  the  federal  law. 
Under  that  law  the  agreed  value  of  the  horse 
and  the  liability  in  case  of  its  loss  was  a 
factor  In  fixing  the  rate  of  transportotion, 
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and  being  transported  upon  a  rate  based 
upon  a  Btlpulated  value  which  was  less  than 
the  real  value  the  company  cannot,  by  a  mb- 
scHioent  agreement  or  arrangement  with  the 
shipper,  pay  the  latter  a  greater  amount  than 
that  which  was  stipulated  and  became  the  ba- 
sis of  the  rate.  To  do  so  would  be  giving 
him  an  lidvantage  over  other  shippers 
and  would  coDstitute  an  imlawful  discrim- 
ination. Nursery  Co.  v.  Nursery  Co.,  89 
Kan.  522,  132  I'ac.  149;  Metz  v.  Railway 
Co..  90  Kan.  4G0,  135  Pac.  667;  Ktrby  v. 
Railroad  Co.,  94  Kan.  485,  146  Pac.  1183; 
Adams  Express  Co.  v.  Cronlnger,  226  U. 
S.  491.  33  Sup.  Ct  148,  57  L.  Ed.  314,  44 
U  R.  A.  (N.  S.)  257;  Mo.,  Kan.  &  Tex. 
Ity.  V.  Harrlman,  227  U.  S.  667,  33  Sup.  Ot. 
397,  57  li.  Ed.  690;  Great  Northern  Ry.  v. 
O'Connor,  232  U.  S.  508,  34  Sup.  Ct  380,  58 
L.  Ed.  703;  Boston  &  Maine  Ud,  v.  Hook- 
er, 233  U.  S.  97,  34  Sup.  Ct  526,  58  L.  Ed. 
868 ;  Atchison,  etc.,  Ry.  Co.  v.  Robinson,  233 
U.  S.  173,  34  Sup.  Ct.  556.  58  L.  Ed.  901. 

The  plaintiff  insists  that  its  action  was  not 
broi^t  uptm  the  shipping  conteactj  but  was 
based  on  the  subsequent  agreement  between 
the  parties  by  which  they  adjusted  their  dif- 
ferences, including  the  matter  of  negl^nce 
and  the  resulting  loss.  It  Is  true  that  the 
plaintiff  based  its  action  and  relied  on  the 
compromise  agreement,  and  it  Is  binding  upon 
them  as  to  all  matter^  about  which  they  might 
lawftilly  contract.  The  carrier  and  shipper, 
however,  are  alibe  bound  by  the  federal  law, 
which  requires  equality  of  rates  and  pro- 
hibits discriminations  or  preferences  among 
shippers.  When  a  rate  Is  based  upon  a  stipu- 
lated valuation  the  payment  of  a  larger 
amount  ^o  one  shipper  than  the  agreed  val- 
tiation  would  be  a  plain  discrimination  In  his 
favor,  something  which  Is  not  permitted  by 
agreements  or  understandings  before  the 
transportation  is  begun,  or  by  compromise 
or  other  agreements  after  it  is  ended  and 
the  liability  for  loaa  Incurred.  If  parties 
could,  by  compromise  or  subsequent  agree- 
ments, change  the  valuation  of  property  ship- 
ped and  upon  which  th^  responsibility  of 
the  carrier  and  ■  the  rate  of  transportation 
are  fixed,  it  would  practically  overthrow  the 
equality  In  rates  for  which  the  law  provides 
and  thwart  the  purposes  of  the  lawmakers. 
The  extent  of  the  defendant's  liability  Is 
fixed  by  the  shipping  contract  and  cannot  be 
varied  by  any  agreement  or  device  to  whi<di 
parties  might  resort. 

[2]  It  i^pears  that  the  action  was  not 
brought  within  the  time  fixed  by  the  con- 
tract, but  this  stipulation,  like  that  providing 
for  prompt  notice  of  loss,  does  not  enter 
into  the  rate,  and  is  subject  to  waiver  and  es- 
toppel by  the  parties.  A  party  may  by  agree- 
ment waive  such  a  limitation  or  he  may  be 
^qiped  by  his  conduct  from  insisting  that 
tlie  action  waa  not  brought  within  the  time 
originally  fixed.  Here  the  agreement  of  the 
parties  which  adjusted  the  question  of  n%- 


llgence  and  agreed  that  there  was  a  liabil- 
ity wlilcb  should  be  paid  at  a  stated  time 
in  effect  waived  the  limitation,  and  after 
sach  an  agre^nent  the  defendant  is  hardly  in 
a  position  to  object  that  the  action  was  not 
brought  in  good  time. 

The  recovery  of  the  plaintiff,  however,  is 
excessive  In  amount,  and  it  Is  entitled  to  no 
more 'than  the  amount  of  liability  fixed  by 
the  shipping  contract  which  Is  $100.  The 
judgment  must  therefore  be  modified,  and 
to  that  end  the  cause  will  be  remanded,  with 
directions  to  reduce  the  amount  of  recovery, 
and  enter  judgment  in  favor  of  the  plaintiff 
for  ?100. 

So  modified,  the  judgment  Is  affirmed.  Al) 
the  Justices  concurring. 


SAGE  INV.  CO.  V.  HALET.    (No.  8223.) 
(Supreme  Court  of  Colorado.    June  7,'  1915.) 

1.  Process  ®=>157  —  SuuuoHS— Statikg  Be- 
LiEP  Demanded. 

Under  Bev.  Code  1908,  S  86,  providing 
that  the  nimmons  shall  briefly  state  the  sum 
of  money  or  other  relief  demanded,  but  shall 
□ot  be  void  or  erroneous,  on  accuant  of  an  in- 
sufficient statement  thereof,  unteas  manifestly 
misleading,  and  section  41,  providing  that  serv- 
ice thereof  shall  not  be  quashed  for  a  defect 
in  the  summons  not  affecting  substantial  right 
service  will  not  be  qnashpfl  merely  because  the 
aummcms  does  not  state  all  the  rell^  asked,  es- 
pecially where  with  it  fs  served  the  conplaint 
making  sudi  foil  statement 

[Ed.  Note.~For  other  cases,  see  F)rooeaa, 
Cent.  Dig.  IS  212-217;  DecTlHg.  «=>11S7.] 

2.  Pbocess  <&=>163— Amenuuent  of  Scmmo^ts. 

The  summons  may  be  amended  on  notice 
after  service  and  after  defendant's  default. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  §|  224-238;  Dec.  Dig.  «s»163.] 

Error  to  District  Court,  City  and  County 
of  Denver;  John  A.  Perry,  Judge. 

Action  by  Ora  Haley  against  the  Sage  In- 
vestment Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

H.  f!.  Luthe,  of  Denver,  for  plaintiff  in 
error.  David  P.  Howard  and  Balph  W.  Mc- 
Crillls,  both  ot  Denver,  for  defendant  tu 
error. 

HILL,  J.  The  substance  of  the  plalntlfTs 
complaint  (the  defendant  in  error  here)  is 
that  in  another  action  to  which  the  parties 
here  and  others  were  parties  &  certain  deed 
given  by  the  plaintiff  in  error  to  the  defend- 
ant in  error  to  certain  real  estate  in  Denver 
was  decreed  to  be  a  mortgage  to  secure  a  loan 
made  by  the  defendant  in  error  to  the  plain- 
tiff In  error,  the  amount  of  which  was  fixed 
In  the  decree  at  $88,764.94,  with  Interest  The 
complaint  then  alleges  the  payment  by  the 
plaintiff  of  $954.91  taxes  on  the  property  at 
one  time  and  $469.99  at  another.  It  then 
sets  forth  the  balance  due  on  the  mortgage, 
and  also  the  taxes  paid,  and  alleges  no  part 
of  which  has  been  paid,  except  the  smn  of 


4=9?^  otliar  caM  am  aams  topic  aqd  KBT-NUMBBR  Id  all  Key-Numtttred  DlgeitB  and  Indexea 


Digitized  by 


Googl 


438 


140  PACIFIC 


REPORTBB 


960  and  $^40,  with  the  dates  of  such  credits. 
The  prayer  la  for  Judgment  for  $88,764.94, 
being  the  mortgage  debt,  with  certain  Interest, 
and  also  for  (964.91  and  $469.99,  with  Inter- 
est, account  taxes  paid,  less  the  $60  and  $42.- 
40  credits,  and  that  the  usual  decree  be  made 
for  the  sale  of  the  mortgaged  premises,  for 
deficiency  Judgment,  etc. 

[1]  Summons  was  Issued  by  the  'clerk. 
Among  other  things.  It  states: 

'This  is  an  action  bron^t  to  recorer  the 
sum  of  $88,764.94,  being  the  amount  of  prin- 
cipal and  interest  found  to  be  due  said  plain- 
tiff under  a  decree  ol  the  court  entered  of  record 
June  6.  and  for  the  sale  of  the  mortgaged 

premises  fully  set  out  in  the  complaint  herein 
and  the  proceeds  applied  In  payment  of  the 
amount  due,  and  that  defendant  be  adjudged 
to  pa^  any  deficiency  which  may  remain  after 
appl^ng  all  the  proceeds  of  the  sale  of  said 
premises  to  the  satisfaction  of  said  indebtedness, 
and  for  other  relief  and  costs  as  will  more  fully 
appear  in  the  complaint  on  file  herein." 

A  copy  of  the  complaint  was  personally 
served  on  the  defendant  with  a  copy  of  this 
summons  on  June  10,  1903.  On  June  30th 
following  tbe  defendant  filed  Its  motion  to 
quash  the  summons  and  tbe  service  thereof. 
In  tbe  motion  it  Is  stated  that  the  defendant 
appeared  specially  for  that  purpose,  and  ex- 
pressly limits  Its  appearance  for  the  purposes 
of  the  motion.  Tbe  reasons  given  for  the  mo- 
tion are  that  the  statement  of  tbe  cause  of 
action  in  tbe  summons  is  variant  from  the 
complaint,  and  does  not  set  forth  the  same 
cause  of  action  alleged  In  the  complaint 
This  is  followed  by  a  detailed  statement 
which  calls  attention  to  the  difference,  which 
Is,  In  effect,  that  while  the  complaint  prays 
Judgment  for  the  mortgage  indebtedness,  in- 
terest thereon  and  the  two  Items  of  taxes 
less  the  credits,  the  summons  makes  no  ref- 
erence to  the  two  items  of  taxes  and  credits. 
On  September  15th  following  this  motion 
was  denied.  The  defendant  elected  to  stand 
on  its  motion  to  quash,  and  its  default  was 
then  entered.  On  October  4th  following  the 
plaintiff  filed  his  motion  to  amend  the  sum- 
mons to  conform  technically  with  the  allega- 
UostB  at  the  complaint.  A  copy  of  this  mo- 
tion was  duly  served  upon  the  defendant's 
counsel  October  3, 1913,  and  upon  the  defend- 
ant the  following  day,  together  with  a  notice 
of  when  and  where  It  wpnld  be  called  up  for 
hearing,  etc.,  but  the  defendant  made  no  far- 
ther appearance  for  any  purpose.  Upon  Oc- 
tober 16th  toUowing  this  motion  was  sustain- 
ed. Final  decree  was  entered  against  the 
defendant  (the  plaintiff  in  error  here)  upon 
October  29,  1913,  as  per  the  prayer  of  said 
complaint.  It  brings  the  case  here  for  re- 
view. 

It  is  claimed  that  the  court  eired  in  over- 
mllng  the  defendant's  motion  to  quash  tor 
the  reasons  therein  stated.  We  cannot  agree 
with  this  contention.  Section  36,  Rev.  Code 
1908,  among  other  Oilnga,  provides  that  the 
summons  shall  state  and  require  the  defend- 
ant to  appear  and  answer  within  certain 
tlmei  as  ther^  named,  or  that  judgment 


will  be  taken  against  him  according  to  the 
prayer  of  tlie  complaint,  and  that  the  sum- 
mons shall  briefly  state  tbe  sum  of  money  or 
other  relief  demanded  In  the  action.  It 
states  further: 

"But  the  summons  shall  not  be  amradered 
void  or  erroneous  on  account  of  an  insufficient 
statement  of  the  relief  demanded,  unless  the 
8%me  Is  manifestly  misleading." 

It  also  provides  that  a  co^  of  the  com- 
plaint may  be  served  with  the  summons,  and 
that  the  sommons  require  the  defendant  to 
appear  and  answer  the  complaint 

Section  41,  Rev.  Code,  reads: 

"This  act  shall  be  liberally  construed,  and  no 
service  of  summons  sball  be  set  aside  or  qoadi- 
ed  foT  any  technical  error,  defect  or  omission, 
either  In  tbe  summons  or  in  the  service  of  the 
Bommons  which  error,  defect  or  omission  does 
not  affect  some  substantial  right  of  the  de- 
fendant or  defendants  therewith  served.** 

In  Borkhardt  t.  Haycox,  19  Colo.  3S9,  at 
page  341.  35  Pac.  at  page  730,  In  commenttnv 
upon  this  section,  this  court  said: 

"Mere  dilatory  motions  based  upon  special 
appearances  are  not  favored  under  the  present 
practice.  .  It  is  the  policy  of  the  Code  that  all 
Its  provisions  shall  be  liberally  construed  with 
the  view  to  assist  parties  in  obtaining  justice, 
and  that  errors  and  defects  in  pleadings  or  pro- 
ceedings not  affecting  the  substantial  rights  of 
the  parties  shall  be  disregarded  by  the  courts 
on  appeal  or  error  as  well  as  at  nisi  prius." 

At  page  S42  of  19  Colo.,  at  page  731  of  '36 
Pac,  It  was  sald: 

"The  summons  in  the  present  case  does  not 
state  in  so  many  words  the  sum  of  money  or 
other  relief  demanded;  but  it  states  that  tbe 
action  is  brought  to  'recover  damages  for  Uie 
wrongful  takioK  and  conversion  by  the  defend- 
ants of  certain  goods  and  chattels  *  •  • 
owned  by  plaintiff,*  describing  the  same  as  set 
forth  in  the  complaint,  and  stating  that,  if 
defendants  fail  to  appear  and  answer,  judgment 
by  default  will  be  token  against  them  according 
to  the  prayer  of  the  complaint  The  complaint 
states  the  value  of  the  property  alleged  to  have 
been  converted  by  defendants,  and  the  sum  of 
money  demanded  in  conseqaence  thereof.  The 
summons  in  this  case  cannot  be  cmuldered  man- 
ifeatly  misleading  in  r^ect  to  the  statement 
of  the  relief  demanded.  The  e'tatemeut  was  cor- 
rect as  far  aa  it  went;  besides,  it  pointed  di- 
rectly to  the  complaint  where  tbe  relief  was 
demanded  fully  stated.  The  want  of  a  more 
definite  statement  In  the  summons  did  not» 
therefore,  render  the  summons  void  or  errone- 
ous; tb«  statement  was  not  misleading." 

'Riese  prlndplea  are  applicable  here^  antf 
the  plaintiff  in  error  has  leas  gronnd  to  com- 
plain for  the  reason  that  a  copy  of  the  com- 
plaint was  served  upon  it  with  the  summons, 
whldi  was  not  done  in  the  earlier  case,  and 
the  declaration  that  tbe  statement  in  the 
summons  is  correct  as  far  as  it  went,-  bat  of 
itself  did  not  state  all  the  relief  demanded, 
is  applicable  here,  but,  in  addition,  a  copy  of 
the  complaint,  which  was  served  wit3i  tbe 
summons,  did  thus  state,  and  the  sammoDs 
required,  as  provided  by  the  Code,  that  the 
defendant  appear  and  answer  the  complaint, 
not  the  summons,  so  tbat,  when  thus  con- 
strued togetlier,  it  Is  inconceivable  that  the 
defendant  could  have  been  misled,  and  it  cer- 
tainly did  not  affect  any  snbstandal  ri|^t  to- 
which  it  was  entitled.  ItB  motion  dlscloaes 
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that  tt  vas  not  nddfid,  and  was  fnlly  advlBed 
<tf  what  the  lAalntlfl  dalnwd  and  wbat  it 
was  required  to  answer.  Other  cues  which 
sustain  this  conclnslon  are  Hlgley  t.  Pollock, 

21  Nev.  198,  2T  Pac.  895;  Clark  t.  Palmer, 
90  CaL  S04,  27  Pac  376;  Prezean  t.  Spooner, 

22  Ner.  88,  35  Pac.  614.  Se^  also,  cases  cited 
in  27  Cyc.  1585. 

[2]  B^g  of  opiolcoL  tbUt  the  nMtion  w.a 
properly  overniled.  and  the  aarrice  aofficloit 
as  It  stood,  it  is  mmecessary  to  consider  the 
plaintiff  in  error's  contention  pertaining  to 
the  notice  served  upon  It  and  its  counsel 
concerning  the  amendment  of  the  summons 
after  its  defaolt  was  entered,  etc.,  but,  If 
such  an  amendment  had  been  necessary  at 
all,  there  Is  ample  authority  to  sustain  the 
right  to  have  a  snmmona  thus  amended  vpon 
notice  after  service.  32  Cyc.  643;  Thompson 
r.  Turner,  22  lU.  389;  WUday  v.  Wight,  71 
111.  374;  Jones  t.  Cox,  7  Mo.  173;  Eava- 
naugh  V.  Brown,  1  Tex.  481;  Cnmminga  t. 
Rice,  9  Tex.  527;  Dikes  T.  Uonroe^  16  T«i: 
236. 

The  Judgment  is  affirmed. 
Affirmed. 


GABBERT,  O. 
CDF. 


and  TEUjBB,  con- 


BENNBTT  T.  LAWS  et  aL    (No.  7834.) 
(Supreme  Court  of  Colorado.    April  6,  1916. 
Rehearing  Denied  June  7,  1915.) 

PsinCIPAI.  AND  AOBRT  *=»12e— BXECOTIOW  OF 
DWD— SuimOHROT  TO  COHTIT  PbIHCIPAL'S 

Title. 

Where  eons  gave  their  father  a  power  of  at- 
torn^ authorizing  him  for  his  own  Bole  use  and 
benefit,  to  sell,  transfer,  etc.,  or  dispose  of  cer- 
tun  real^,  and  acknowledge  or  make  any  deeds, 
etc,  to  effectuate  such  purposes,  authorising  him 
to  collect  the  price  and  to  appropriate  the  eame 
to  his  own  use,  etc.,  and  the  father  thereaftfr 
in  conveying  the  land  executed  a  deed,  not  as 
attorney  for  the  sons,  but  In  his  own  name,  such 
de^  passed  title,  since  the  fatiier  had  no  inter- 
est in  the  land  except  that  given  him  under  the 
power,  since  when  an  instrument  executed  un- 
der power  does  not  mention  it,  t>ut  can  have  no 
operation  except  as  an  execution  of  1^  It  la 
treated  as  intended  to  have  that  effect. 

[Ed.  Mote.— For  other  cases,  see  Principal  and 
A^nt.  Cent.  Dig.  ff  480-460;  Dea  Dig. 

Error  to  District  Court,  Mesa  County; 
Sprl^  Shackleford.  Judge. 

Action  by  John  M.  Bennett  against  John 
A  Iscwa  and  others.  Judgment  for  defend- 
ants, and  plalntlif  brings  error.  Affirmed. 

George  Bullock  and  Logan  &  Miller,  all  of 
Grand  Junction,  for  plaintiff  in  error.  Wheel- 
er &  Weiser,  of  Grand  Junction,  for  defend- 
ants In  error. 

HILL,  X  This  controversy  Is  over  the  ti- 
tle to  an  undivided  one-fourth  interest  in 
finr  lota  in  Grand  Junction.  The  facts  ad- 
mitted by  the  pleadings  are:  That  on  Decem- 
ber 17, 190S,  Jarvls  L  Bennett,  being  the  own- 


er of  these  lots,  conveyed  them  to  fala  four 
sons,  one  of  whom  Is  the  plalntUf  In  mror, 
each  receiving  an  undivided  one-fourth  in- 
terest; that  on  April  7,  1907,  the  four  soni 
executed  and  delivered  to  the  father  a  power 
of  attorney  In  ttie  usual  form,  which,  omit- 
ting the  formal  parts,  states  that  reposing 
special  trust  and  coofldence  in  our  fatiter, 
etc,  we  have  made,  etc.,  and  do  make,  con- 
stitute, and  appoint  him  one  true  and  lawful 
attorney  for  us  in  our  name,  place,  and 
stead,  for  his  sole  use  and  boteflt,  to  sell, 
transfer,  assign,  lease,  mortgage,  or  other- 
wise incumber  or  dispose  of  these  lots,  etc., 
and  acknowledge  or  make  any  deeds,  mort- 
gages, leases,  or  other  written  Instruments 
to  effectuate  said  purposes  or  any  of  them, 
to  collect  the  purchase  price  for  the  sale 
thereof,  and  to  appropriate  and  retain  the 
same,  or  any  part  thereof,  to  his  own  use, 
hereby  in  consideration,  the  recd^pt  of  which 
is  hereby  acknowledged,  make  this  power  of 
attrnmey  irrevocable  during  the  lifetime  of 
the  aaid  Jarvls  L.  Bennett,  "hereby  giving 
and  granting  unto  our  said  attorney  full 
power  and  authority  to  do  and  perform  all 
and  every  act  and  thing  whatsoever  request- 
ed and  necessary  to  be  done  in  and  about 
the  premises  as  fully  to  all  intents  and  pur- 
poses as  we  might  or  could  do  If  personally 
present,  with  full  power  of  substitution  and 
revocation,  hereby  ratifying  and  conflrmlug 
all  that  our  said  attorney  or  his  substitute 
shall  lawfully  do  or  cause  to  be  'done  by 
virtue  hereof,"  etc. ;  that  on  July  9,  1907, 
the  father,  Jarvls  L.  Bennett,  sold  and  con- 
veyed tbe  lots  in  qu^tlon  to  J.  G.  Jones 
by  warranty  deed,  executed  in  hla  own  name, 
the  consideration  being  $5,800,  there  was  no 
reference  in  this  deed  to  the  power  of  at- 
torney ;  that  on  November  24,  1908,  the 
plaintiff  In  error,  John  M.  Bennett,  executed 
a  purported  revocation  of  this  power  ot  at- 
torney theretofore  executed  by  him ;  that  on 
June  1,  1909,  the  father,  Jarvls  L  Bennett, 
as  the  purported  attorney  in  fact  for  his 
four  sons,  executed  and  delivered  to  J.  C. 
Jones  a  warranty  deed  to  correct  the  deed 
formerly  executed  and  delivered  to  Jones  on 
July  9,  1907 ;  that  upon  the  same  date  the 
other  three  sons  conveyed  to  Jones  any  In- 
terest they  might  have  therein;  that  on 
December  12, 1910,  J.  C.  Jones,  tor  a  valuable 
consideration,  executed  and  delivered  to 
John  A.  Laws,  one  of  the  defendants  in  ei^ 
ror,  a  warranty  deed  to  the  premise  In  con- 
troversy. These  instruments  were  all  re- 
corded in  the  order  and  at  about  the  dates 
of  their  execution.  This  action  was  brought 
tbe  plaintiff  In  error  alleging  bis  one- 
fourth  ownership  In  the  lots  and  asking  for 
their  partition,  etc  By.  cross-complaint  the 
defendant  Laws  alleged  ownership  and 
sought  to  have  his  title  quieted  as  against 
the  plalnttil.  Judgment  was  in  bis  favor. 
Tbe  plalntlfr  brings  the  case  here  for  review. 
If  the  deed  from  Jarvls  L  Bennett  to  J. 
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C.  JoiieB,  bearing  date  July  7,  1907,  trans- 
ferred title,  It  Is  unnecessary  to  consider  the 
effect  of  the  Instrument  following  other  than 
the  deed  from  Jones  to  Laws,  the  regularity 
of  which  Is  not  controverted.  It  stands  ad- 
mitted that  this  Srst  deed  from  Bennett  to 
Jones  was  for  valne  to  an  Innocent  purchas- 
er in  good  faith,  with  notice  of  course  of  the 
contents  of  the  power  of  attorney;  but  It 
Is  earnestly  urged,  as  the  deed  does  not 
purport  to  be  executed  by  the  father  as  the 
attorney  in  fact  for  the  sons  or  in  their 
names  for  them,  but  simply  In  his  own  name, 
that  It  did  not  pass  any  title.  We  cannot 
agree  with  this  contention.  The  power  of  at- 
torney Is  sweeping.  It  was  for  the  use  and 
benefit  of  the  father  and  was  practically  un- 
limited in  its  scope.  He  had  no  title  or  In- 
terest In  the  lots  except  that  given  him  un- 
der this  power  of  attorney,  and  that  It  was 
this  title  which  he  was  thereby  authorized 
to  convey  and  none  other  that  was  Intended 
to  be  passed  to  Jones  Is  clearly  evidenced 
by  all  of  these  Instruments  when  considered 
together.  In  commenting  on  this  line  of 
cases.  Reeves  on  Beal  Property,  toL  2,  p. 
1287.  says: 

"It  ia  thoroughly  settled  everywhere  that, 
when  the  instrament  does  not  mention  the  pow- 
er, but  could  have  no  material  operation  except 
as  executing  it,  it  shall  be  treated  as  intended 
to  have  that  effect.  Hence  the  rule  that  a  trans* 
fer  of  land,  by  one  who  owns  no  estate  in  it  and 
only  a  power  over  it,  ia  to  be  deemed  an  execu- 
tion of  the  power  unless  a  contrary  intention 
clearly  appears." 

In  Hm  T.  Conrad  (Tex.  dv.  App.)  «  S.  W. 
641,  this  question  was  under  consideration. 
In  commenting  upon  It,  after  referring  to 
certain  cases,  the  court  says: 

"The  rule  recognized  in  these  decisions  is  that 
if  the  grantor  has  no  estate  in  the  land  which 
can  pass  by  the  deed,  but  has  a  power  to  convey 
the  title  of  another,  his  act  will  be  referred  to 
his  power,  because  the  purchaser  will  be  sup- 
posed to  have  bought  in  reliance  on  it." 

This  case  was.  overruled  by  the  Supreme 
Court  of  Texas  (HiU  v.  Conrad,  91  Tex.  341, 
43  S.  W.  789),  not  upon  account  of  this  dec- 
laration, which,  as  the  Tesaa  Court  of  Ap- 
peals Indicates,  had  been  recognized  in  ear- 
lier decisions  of  tbelr  Supreme  Court,  but 
'.for  the  reason  that  the  facts  of  that  case  did 
not  bring  it  within  the  rule.  The  deed  there 
under  consideration  contained  the  extraordi- 
nary recital,  "being  the  same  property  I 
bought  from  Mosely  Baker  as  per  his  deed 
to  me  on  record,  and  by  virtue  of  wbldh  pur- 
chase I  declare  myself  to  be  the  legal  owner 
of  the  same."  By  tbls  language  tbe  court 
held  that  the  ^^ntor  repudiated  the  i>ower 
of  attorney  by  which  he  was  authorized  to 
convey  and  declared  that  he  had  acquired  It 
by  purchase  under  a  certain  deed  thus  re- 
ferred to  In  his  conveyance  and  by  virtue  of 
which  he  then  and  there  declared  himself 
to  be  the  legal  owner.  We  have  no  criticism 
to  this  holding,  but  It  Is  not  applicable  to 
the  facta  here,  which  disclose  that  the  only 


claim  of  tlHe  or  right,  to  convey  which  the 
grantor  had,  was  by  virtue  of  this  power  of 
attorney  and  none  other.  This  brings  it 
clearly  within  the  role. 

The  principles  upon  which  the  validity  of 
this  deed  should  be  sustained  have,  in  part 
at  least,  been  heretofore  applied  by  this 
court  Mnlford  v.  Rowland,  45  Colo.  172, 
100  Pac.  603.  They  are  also  supported  by 
the  great  weight  of  authority  In  the  United 
States.  81  Cyc.  1122;  Tiffany  on  Real 
Property,  voL  1,  S  283;  Blagge  v.  Miles,  1 
Story  426,  Fed.  Cas.  No.  1,479;  Hunt 
Rousmanler's  Adm'ra,  5  Curtis,  379,  8  Wheat. 
174,  6  L.  Ed.  589;  White  v.  Hicks,  33  N. 
Y.  383;  Rellly  v.  Chouquette,  18  Mo.  220; 
Rldgely  v.  Ctosb,  83  Md.  161,  84  Atl.  469; 
Johnson  v.  Cusbing,  15  N,  H.  298,  41  Am. 
Dec.  694;  Funk  t.  I^gleston,  92  l\L  515; 
South  V.  South,  91  Ind.  221,  46  Am.  Rep. 
591 ;  Taylor  v.  Eatman,  92  N.  C.  601 ;  Gulf 
Red  Cedar  lAr.  Co.  v.  O'Neal,  131  Ala.  IIT, 
30  South.  466,  90  Am.  St.  Rep.  22 ;  Terry  T. 
Rodaban,  79  Oa.  278,  6  S.  B.  38*  11  Am.  St. 
Rep.  420. 

Tbe  Judgment  Is  affirmed. 

Affirmed. 

GABBBRT,  C  J.,  and  TBLLEB,  J.,  con- 
cur. 


MARKS  T.  MTJNSON.    (No.  8027J 
(Supreme  Court  of  Colorado.    June  7,  1010.) 

1.  Taxatiok  «S»809— Tax  Deeo— Action  to 
Cancel — General  Issue. 

Plaintiff's  cause  of  action  to  cancel  a  tax 
deed  as  a  cloud  on  title  depending  on  Ms  bebv 
the  owner  and  bolder,  as  allwed  in  the  com- 
plaint, of  tbe  note,  made  payable  to  another,  se- 
cured by  trust  deed  on  the  property,  the  gen- 
eral denial  raises  the  question,  putting  plaintiff 
on  proof,  of  the  facts  alleged,  inclading  tb» 
transfer  of  tbe  note  to  him. 

[Ed.  Note.— For  other  cases.  Me  Q^uatlon, 
Cent.  Dig.  H  1885,  1600-1604;  Dec.  Dig. 
809.] 

2.  Biixs  AND  Notes  «e»279— iNiKWdBifBir^ 

"SlONATDRB." 

The  "signatare,"  which,  under  Rev.  St. 
1908,  §§  4494,  4526,  constitutes  Indorsement  of 
a  note,  is  not  the  mere  written  name,  but  in- 
cludes genuineness. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes.  Cent.  Dig.  ff  626,  682;  Dee.  Dlf.  ^ 
270. 

For  other  definitions,  see  Words  and  Phrases,. 

First  and  Second  Series,  Sign.] 

3.  BiLU  AND  Notes  «=»486  —  Acraon  bt 
Transtbbeb— Proof  or  S^qnatube. 

Where  execution  and  IndorBemoit  of  a  note, 
on  ownership  of  which  by  transfer  depends 
plaintiff's  cause  of  action,  are  put  in  issue  by 
the  answer,  the  note  Is  not  adndsslble  witlumt. 
proof  of  the  signatures. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes.  Cent  Dig.  ||  1665%,  166&-1«74:  Dec 
Dig.  «=>49e.] 

En  Banc.   Error  to  District  Court,  JjogKa 
County;  H.  P.  Burke,  Judge. 
Suit  by  T.  B.  Munson  against  William 
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KarlOL  Jodgnwiit  tor  plalhtur,  and  defend- 
ant Mngs  error.   Beversed  and  remanded. 

McConler  &  Hlnkley,  of  Sterling,  for  plain- 
tiff in  error.  Muuson  &  Munson,  of  Sterling, 
for  defendant  In  error. 

TKTX£B,  J.  The  defendant  In  error 
brought  suit,  as  tbe  holder  ci  a  promissory 
note  aecaied  by  a  deed  ct  tnwt,  to  cancel  a 
tax  deed  as  a  dond  od  the  title  of  the  land 
«overed  by  the  deed  of  tmst,  preliminary  to 
a  salt  to  foreclose.  The  plaintiff  in  error  was 
In  possession  of  the  land  under  a  tax  deed. 
Tbe  complaint  alleges  tbe  execution  and  de- 
livery of  the  note  to  one  Yi'lUiam  F.  Leonard 
and  tbe  securing  of  its  payment  by  deed  of 
trust  on  August  22,  188S,  and  "that  the  plain- 
tiff herein  Is  the  owner  and  holder  of  said 
note,  tbe  same  being  transferred  to  him  In 
due  course  for  a  valuable  consideration."  It 
alleges  also  that  the  tax  deed  Is  void  for 
various  irregularities  in  the  proceedings  lead- 
ing to  its  issue. 

[1]  A  verified  answer  filed  in  the  cause 
"denies  each  and  every  allegation  in  said 
complaint  contained,"  and  adds  several  sep- 
arate answers  and  special  defenses,  none  of 
which,  in  our  view  of  tbe  case,  calls  for  con- 
•Ideration.  The  plaintiff  on  the  trial  offered 
hi  evidence  what  purported  to  be  the  note  in 
wit,  upon  the  back  of  which  appeared  the 
following  writing:  "Without  recourse.  Wm. 
F.  Leonard.  Wilson  &  Toms  Investment 
Co.,  St  Louis,  Mo."  Objection  was  made  to 
tbe  Introduction  of  the  note,  on  tbe  ground  j 
tbat  the  allegations  of  the  complaint  were 
denied  by  a  TerlQed  answer,  and  tbat  there 
was  no  proof  made  of  the  genuineness  of  the 
signature  of  the  maker  or  the  payee,  or  of  I 
the  fact  of  transfer.  The  objection  was  over-  j 
niled,  and  that  ruling  of  the  court  Is  assign- 
ed as  error.  | 

It  is  evident  that  plaintiff  had  no  right  of  i 
action  unless  he  was.  In  fact,  the  owner  and 
bolder  of  the  note  as  alleged  in  his  cwnplalnt 
Coansel  (or  defendant  In  error  assert  that 
the  general  denial  is  not  sufficient  to  raise ' 
this  question,  but  the  cases  cited  do  not  sup- ' 
port  the  contention.   The  general  denial  puts ! 
the  plaintiff  upon  proof  of  the  facts  alleged, 
Including  the  transfer  of  the  note  to  him.  j 

fl,  I]  Tbe  defendant  In  error  Insists  thatj 
the  production  of  the  note  by  the  plaintiff ' 
made  a  prime  fade  case  of  title  in  him,  end  '■ 
fitw  several  autboritles  to  support  his  con- ' 
ti'Wlon.  This  position  Is  simply  that  posses- ; 
rion  0*  a  n^tlable  note  bearing  upon  \t  . 
what  purports  to  be  an  indorsement  by  the ' 
Payee  la  proof  of  ownership,  and  that  It  Is 
Bnnecessary  to  prove  either  the  signature  of 
the  maker,  or  that  of  the  payee  whose  name 
"Pftears  on  the  back  of  it.   Among  the  cases 
dted  on  this  prfnt  is  that  of  Wyman  v.  Colo- ' 
ratio  N'atlonal  Bank,  5  Gc^.  30,  40  Am.  Rep. 

from  frtildt  the  following  citation  is 
maile:  ' 

"jThe  iqdMWiqfnt  of  Corning  as  payee  was 
"ocient  to  transfer  tbe  legal  title  of  the  draft 


I  to  the  Colorado  NatlcHial  Bank,  and  vest  in  It 
I  the  complete  ownerriiip.   The  possession  of  tlie 
I  paper  by  the  defendant  as  such  indorsee  im- 
ported prima  facie  that  it  waa  acquired  in  good 
faith  for  full  value,  in  the  usual  course  of  busi- 
i  ness,  before  maturity,  and  without  notice  of  any 
circamstanees  impeaching  its.  validity,  and  that 
\  such  holder  waa  the  owner  thereof,  entitled  to 
I  recover  the  full  amouDt  against  all  prior  par- 
ties.  1  Daniel  on  Neg.  Insts.  S  812." 

j  Counsel  say  that  in  this  case,  as  In  that, 
there  was  no  evidence  offered  to  rebut  that 
[  presumption  of  ownership;  hence  the  proof 
.  was  sufficient.  But  he  overlooks  an  Impor- 
tant fact  In  the  case  upon  which  he  relies ; 
I  viz.,  tbat  the  draft  in  suit  was  admitted  to 
I  have  been  Indorsed  by  the  payee.  There  Is 
i  therefore  nothing  In  the  case  which  bears 
,  upon  the  matter  now  under  consideration. 
I  The  court,  in  saying  that  the  indorsement 
'  transferred  the  title,  was  speaking  of  a  prov- 
I  ed  or  admitted  Indorsement,  and  not  of  the 
I  mere  writing  of  a  name  Identical  with  that 
'  of  the  luiyee.  It  Is  not  the  written  name  of 
;  the  payee  on  the  note,  but  bis  "signature," 
'  which  constitutes  an  Indorsement  Sections 
4494  and  4S26,  R.  S.  1908.  It  Is  In  this  sense 
in  which  the  term  Is  used  In  the  authorities, 
I  the  overlooking  of  which  fact,  has,  as  we 
i  shall  see,  caused  some  misunderstanding  of 
.  the  cases. 

!  The  quotation  from  8  Cyc.  227,  must  be  un- 
I  derstood,  In  the  use  of  the  term  "holder,"  to 
I  mean  one  who  is  technically  a  holder  under 
;  tbe  law  merdiant,  and  not  one  having  merely 
!  manual  possession  of  the  instrument 
i  The  case  of  Poorman  v.  Mills,  35  Cal.  118, 
95  Am.  Dec.  90,  cited  in  support  of  plaintiff's 
contention,  holds  dlrectiy  the  contniry.  Tbe 
,  court  said: 

I  "No  objection  was  made  that  the  indorsement 
I  was  not  proven.    Had  objection  been  made, 

Broof  of  tbat  fact  would  have  been  required. 
[*inkbam  t.  McAu-land]  5  Gal.  137." 

The  interpolation  o*  the  word  "not"  In  the 
brief,  after  the  word  "would,"  In  the  last  line 
of  the  quotation,  makes  the  ruling  seem  con- 
traiy  to  what  It  In  fact  la.  The  further  quo- 
tations from  that  case  are  not  In  point  when 
once  we  recognize  the  fact,  to  which  attention 
has  already  been  called,  that  when  the  court 
speaks  of  a  note  "Indorsed"  it  means  bearing 
tbe  signature  of  the  payee,  which,  oC  course. 
Is  to  be  proved  unless  admitted. 

Counsel  cite,  also,  Pendleton  v.  Smlssaert,  1 
Colo.  App.  508,  29  Pac.  521,  as  conclusive  of 
the  law  In  this  Jurisdiction.  In  that  case  suit 
was  brought  against  the  maker  of  a  note  by 
one  claiming  to  hold  it  as  owner  under  an 
alleged  Indorsenfent  by  the  payee,  Cheney,  to 
one  Prentice,  and  a  transfer  by  Prentice  to 
the  plaintiff.  The  note  bore  on  Its  back  the 
words  "George  M.  Cheney"  and  "H.  L.  Pren- 
tice." The  note  was  set  out  In  the  complaint, 
and  the  answer  contained  a  statutory  denial 
of  the  Indorsement  and  transfer,  and  a  spe- 
cial defense  that  the  note  was  given  for  a 
gambling  debt,  of  which  fact  the  plaintiff  had 
full  knowledge  when  he  took  tbe  note.  The 
record  shows  that  the  plaintiff,  on  the  trial, 
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Inti^odnced  the  note  In  evidence,  and  rested 

his  case.    The  bill  of  »ceptlons  originally 

did  not  show  any  objection  to  the  note,  but  It 

vras  amended  on  affidavit  to  show  that: 

"Tbe  defendant's  attorney  here  objected  to  the 
indorsements  on  said  note,  which  objectltni  was 
overruled  and  an  exception  saved." 

It  will  be  noted  that  the  objection  speci- 
fied no  grounds  and  was  made  not  to  the 
note,  but  to  the  Indorsements. 

If  the  grounds  of  objection  had  been  stated, 
the  genuineness  of  tbe  signatures  of  the  In- 
dorsers  might  have  been  proved.  The  objec- 
tion was  not,  therefore,  subject  to  review  lu 
the  appellate  court  (Cowell  v.  Colo.  Springs 
Co.,  3  Colo.  82 ;  Colorado  City  v.  Smith,  17 
Oolo.  Ami.  172,  67  Pac.  909),  and  that  court 
was  not  called  upon  to  consider  the  alleged 
error  in  overruling  the  objectlcm.  Heuce  the 
decision  need  not  have  been  based  upon  the 
question  of  the  admlsBlblUty  of  the  note  in 
evidence  without  proof  of  the  Indorsements. 

The  appellant  assigned  as  error  the  refus- 
al of  the  court  to  give  an  Instruction  that  the 
plaintiff  could  not  recover  without  provlug 
the  signature  of  both  Indorsers.  In  consid- 
ering this  refused  Instruction  the  court  dis- 
cusses the  evidentiary  value  of  a  note  indo, 
ed  In  blank  or  payable  to  bearer,  and  makes 
some  statements  which  support  the  contention 
of  the  defendant  in  this  case.  These  state- 
ments were  mere  dicta,  because  not  called  for 
by  the  Issue  presented  as  to  the  correctness  of 
the  refused  Instruction.  The  refusal  of  the 
Instruction  was  rightly  held  no  error ;  since 
It  is  clear  that  if  plaintiff  proved  the  Indorse- 
ment by  the  payee  It  was  sufficient  It  was 
not  necessary  to  prove  the  other  Indorsement. 

The  holder  of  a  note  Indorsed  in  blank  may 
strike  out  all  Indorsements  subsequent  to 
that  of  the  payee  and  hold  directly  from  liim. 
Zlmmer  t.  Chew,  34  App.  Div.  501,  54  N.  Y. 
Supp.  68S,  section  4511,  R.  S.  1908.  In  the 
dicta  above  mentioned  the  writer  of  the  opin- 
ion cites  the  cases  of  Wyman  v.  Bank  and 
Poorman  v.  Mills,  above  mentioned,  and  sec- 
tion 812  of  Daniel  on  Keg.  Insta  We  have 
already  pointed  out  that  those  two  cases  do 
not  support  the  position  to  which  they  are 
cited ;  and  the  same  Is  true  of  the  other  cases 
cited,  as  well  as  of  the  citation  from  Daniel. 
That  author  appends  to  section  812  a  note 
citing  a  large  number  of  cases  in  support  of 
tbe  text,  none  of  which  suggests  tbat  a  note 
may  be  received  in  evidence,  where  Its  execu- 
tion or  indorsement  is  denied,  vrlthout  proof 
of  the  signatures.  The  language  o£  these  cas- 
es, when  applied  to  the  facts  thereof,  dearly 
means  only  tbat  an  Instrument  in  fact  execut- 
ed as  a  note,  bearing  a  genuine  Indorsemeut, 
when  offered  in  evidence  by  an  indorsee.  If 
Indorsed  in  blank,  makes  a  prima  fade  case 
of  ownership.  One  of  the  Srst  cases  cited  In 
this  note  Is  Collins  v.  Gilbert,  91  U.  S.  763, 
24  L.  Bd.  170,  in  which  the  court  said: 

"Possesalon  of  such  an  Instrument  payable  to 
bearer,  or  indorsed  in  blank,  is  prima  facie 
evidence  that  the  holder  is  the  proper  owner  and 
lawful  poMessor  of  the  same.  *  *  •  Apply 


that  rule  in  a  suit  in  the  name  of  the  transferee 
against  the  maker,  and  it  is  clear  tbat  he  has 
nothing  to  do  in  the  opening  of  his  case  ex- 
cept to  prove  the  signatures  to  the  instrument, 
and  introduce  the  same  in  evidence,  as  the  In- 
strument goes  to  the  jury  clothed  with  the  pre- 
sumption that  the  plaintiff  became  the  holder 
of  the  same  for  value  at  its  date,  In  the  usual 
coarse  of  business,  wittMot  notioa  of  anything 
to  impeach  bis  title." 

TUB,  it  win  be  observed,  reoognlKs  the 
necessity  ot  proving  Oko  dgnatares,  anA  Indlr 
cates  what  are  tbe  prerampttons  raised  by 
poeaessloa  of  a  note  bearing  a  geDulne  In- 
dorsfflnent  Nmw  of  the  cases  dted  by  Mr. 
Daniel  presents  this  question.  On  the  other 
hand,  a  large  nnmber  of  casee  In  wblCb  ths 
question  baa  been  presented  hold  it  neoessary 
to  inove  the  dgnatnrsB  of  tbe  makOT  and 
payee,  where  the  tmeatUm  and  Indoraemrat 
of  the  note  are  denied.  Mahe  v.  Reynolds,  88 
Cal.  560;  Wallace  t.  Beed,  TO  Ind.  268;  Wy. 
ant  T.  Pottorfr,  87  lad.  812;  Worrell  v.  Rob- 
erts. 08  Mo.  App.  187;  Bates  T.  Bnnt,  1 
Blackf:  and.)  07;  Belnbard  r.  Doraey  Cosl 
Co.,  2S  Mo.  Am.  80O ;  Sdiroeder  t.  KeUson,  89 
Neb.  830,  67  N.  W.  908;  Newton  Frind- 
paal,  82  Midi.  271,  46  N.  W.  284;  HaU  t. 
Freeman,  69  lU.  6B;  JolmstOB  T.  Loar,  146 
lU.  App.  448;  JmABoa  Tp.  T.  Bamee,  65  Ind. 
136;  McOonnack  v.  XMter,  10  Berg.  A  B. 
(Pa.)  94;  Si^cer  t.  Bmltb.  28  Mich.  98; 
Slani^r  v.  VIrat  National  Bank  of  Mont 
gomery,  109  Ala.  167.  19  South.  430;  Ctaad- 
wUA  T.  Booth,  18  Abb.  Pra&  (N.  T.)  240; 
Clark  r.  Cropper,  Fed.  Cas.  No.  2817a;  Smith 
V.  Bryan,  83  N.  a  416;  SMabrocric  t.  Boyle,  1 
AUen  (88  Mass.)  412;  ToUe  T.  Alley.  24  8.  W. 
113, 16  Ky.  Law  Bep^  629;  HcHay  T.  Pet«- 
son,  62  Tex.  Oy.  App.  195, 113  S.  W.  961;  In 
re  Church's  Estate^  60  Vt  228.  67  AXL  640; 
Duncan  t.  Soott,  1  Camp.  100 ;  Ensign  t.  Hook- 
er, 16  Misc.  Rep.  492,  86  N.  T.  Sopp.  968.  in 
the  last  case  this  question  was  squarely  pre- 
sented, as  it  was  also  in  Schroeder  t.  NM- 
son.  supra,  McGonnadc  t.  Tnttor,  aninni,  and 
in  sereral  others  ot  the  abore  cases,  and  it 
was  hdd  In  each  case  tbat  tJie  presence  of  a 
name  upon  the  bade  of  a  note  raised  no  pre- 
sumption tbat  it  was  wzlttm  by  the  penon 
bearing  it 

That  the  signatures  must  be  proved  was 

determined  m  the  early  case  q€  BmSOk  r. 
Chester.  1  T.  B.  664,  King's  BendL  la  that 
case  snlt  was  Inoaght  hj  tbe  indwsee  against 
the  acceptor  of  a  foreign  biU.  Having  failed 
to  proTe  the  liandwrlttng  the  first  Indoraw, 
the  plaintiff  was  nonsuited.  On  motlm  to  set 
aside  tbe  nMumit  on  the  gronad  that,  aa  the 
Indcffsements  were  on  the  bill  when  aoc^ited, 
they  must  be  taken  to  be  admitted  by  tbe 
drawee,  and  that  he  could  not  afterwards  dis- 
pute ttma,  it  was  niged  that  it  was  a  hud- 
shlp  to  compel  proof  ot  Indwsemoits  oa  for- 
elgn  bills.  The  court  was  unanimous  in  deny- 
ing the  motion.  Asbnrst,  said: 

"The  law  has  been  otherwise  settled,  and.  U 
it  were  not  so,  there  would  be  no  difference  in 
this  respect  between  bills  payable  to  order  and 
those  payable  to  bearer,  and  It  would  opaa  the 
door  to  fraud." 
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It  will  be  obserred  that  In  tbls  case  the 
motion  was  grounded  upon  a  sonposed  estop- 
pel of  the  acceptor,  and  the' case  for  the  plain- 
tut  was  therefore  stronger  than  in  the  case 
at  bar. 

In  James  r.  Blackman,  68  Kan.  723,  7S 
Pac.  1017,  It  was  held  that  the  presumptions 
in  faror  of  the  h<dder  of  a  promissory  note 
as  indorsee  do  not  arise  until  he  has  proved 
the  indorsement  by  the  payee,  unless  the  in- 
dorsement is  admitted.  In  a  case  involving 
an  action  by  an  Indorsee  against  the  maker 
(tf  a  note  indented  in  blank  the  eminent 
Judge  Pardons  said: 

"No  person  can  maintaitb  an  action  as  indorsee 
of  a  bill  of  exchange,  against  the  drawer  or  ac- 
ceptor, without  proving  an  assignment  of  the 
tnll  by  the  payee.  The  plaintiff's  title  to  recover 
it  as  assignee  of  the  payee ;  and  it  is  necessary 
that  be  show  the  assignment,  by  proving  the  sig- 
nature of  the  assignor,  who  is  the  payee,  either 
by  evidence  of  his  handwriting,  or  by  other 
soffideDt  evidence.**  Blakdy  v.  Grant,  6  Maas. 
385.' 

This  same  doctrine  la  laid  down  in  the 
tezt^HMka.  In  2  Oreenleaf  od  Bv.  (leth  Bd.) 
(163,  it  Is  said: 

"Where  the  action  ia  between  tke  immediate 
parties  to  the  contract,  as  payee  and  maker  of 
the  note,  the  plaintiff  ordinarily  has  only  to  pro- 
duce the  instrument  and  prove  the  signature, 
but  where  the  plaintiff  was  not  an  original  party 
to  the  contract,  but  has  derived  bis  title  by 
means  of  some  Intermediate  transf«>,  tb«  steps 
of  the  transfer  become  to  some  extent  material 
to  be  proved." 

In  a  note  to  that  section.  It  Is  said: 
"Possession  of  a  negotiable  bill  or  note  is  prima 

facie  evidence  of  the  title  in  the  holder,  on  proof 

of  the  iodorBements." 

In  section  164  it  Is  said: 

"Acceptance  of  a  bill  admits  signature  of 
dravcr,  and  admits  nothing  as  to  the  slgnatore 

of  payee  or  other  Indorsers." 

Id  section  16&  it  ts  said: 

"Plaintiff  is  not  bound  to  allege,  nor,  of  course, 
to  prove,  any  indorsements  but  such  as  are  nec- 
aaary  to  convey  title  to  himself." 

In  Story  on  PrcMn.  Notes,  S  13S,  It  is  said: 

"In  ordhiary  cases,  where  a  note  is  la  all 
Kspecta  genuine,  and  with  a  genuine  indorse- 
ment  in  blank  by  the  proper  owner  or  holder, 
the  possession  of  it  is  sufficient  to  entitle  the 
Mrson  producing  it,  to  receive  payment  thereof, 
for  nch  possesBlon  is  prima  fade  or  presnmp- 
tive  evidence  that  he  u  the  rightful  owner  or 
awful  possessor  of  the  note." 

This  confirms  the  statement  above  made 
that  the  anthorltlea,  when  spei^ng  o£  a 
blank  Indorsement,  mean  a  genuine  Indorse- 
ment, and  not  a  mere  name  written  on  the 
back  of  the  note.  To  the  same  effect  see  2 
fitarkle  on  Br.  (TUt  Am.  Bd.)  216. 

The  question  is  conclusively  settled  by  the 
Mme  antiioT  whose  text  is  dted  In  supptnt 
of  the  conrt^s  position  In  the  i^dnion  under 
dlKossion.  In  the  sixth  edition  of  DaxdeA 
«  Negotiable  Inatnunenta,  |  812,  It  is  said: 


"When  indorsement  is  denied,  the  holder  must 
prove  indors^ent  by  the  original  payee  in  order 
to  bold  the  presumptiott  that  be  is  an  innocent 

purchaser." 

And  in  section  1219  it  ia  said  : 

"A  negotiable  instrument  cannot  be  admitted 
in  evidence  when  its  execution  and  delivery  have 
been  denied,  withoat  proof  of  the  genuinraess  of 
the  aignatures ;  in  such  case  the  burdrai  of  proof 
is  on  the  plaintiff  to  prove  that  the  instrument 
was  duly  executed  and  delivered,  and  under  the 
general  issue,  or  a  denial  of  an  indorsement  in 
an  action  by  an  indorsee,  there  most  be  proof 
of  due  IndorsemenL" 

Pendleton  v.  Smlssaert  was  rightly  decided, 
but  the  dicta  above  mentioned,  and  upon 
which  counsel  for  defendant  In  error  relies, 
does  not  correctly  state  the  law. 

Gumaer  v.  Sowers,  81  Colo.  164,  71  Pac. 
1103,  is  another  case  in  which  this  question 
was  discussed.  There  the  objection  to  the 
Introduction  of  a  note  without  proof  of  the 
signatures  was  not  made  In  apt  time,  so  as  to 
make  the  ruling  on  Its  admiEsl(»  reviewable 
In  this  court  Ttie  Judgment  wus  properly 
afnrmed,  but  In  the  <^lnlon  there  are  some 
statements  which  support  the  position  of  de- 
fendant in  error  in  this  case.  They  were, 
however,  not  necessary  to  the  dedLsion,  were 
due  to  evident  misapprehension  of  the  au- 
thorities, as  in  the  case  above  discussed,  and 
should  be  regarded  as  dicta  merely. 

We  are  of  the  opinion  that,  both  on  prin- 
ciple end  authority,  in  a  suit  against  the 
maker  of  a  promissory  note  by  one  claiming 
to  hold  as  an  indorsee,  where  the  execution 
and  indorsement  are  put  lu  Issue  by  the  an- 
swer, such  note  Is  not  admissible  In  evidence 
without  proof  of  the  signatures,  Hiere  Is  no 
presumption  that  the  names  on  the  note  were 
written  by  or  under  the  authority  of  the  per- 
sons whose  signatures  they  purport  to  be. 
There  was  therefore  error  In  overruling  de- 
fendant's objection  to  tlie  admission  of  the 
note  In  this  case.  There  being  no  competent 
evidence  of  plaintlfTs  ownership  of  the  note, 
he  was  not  entitled  to  relief. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

GABBEBT,  O.  J.,  and  SCOTT,  J.,  concur 
specially.    WHITS.  J.,  not  participating. 

QABBEBT,  a  J.  (concurring  specially). 
It  was  necessary  for  plaintiff  to  prove  the 
signature  of  the  maker.  It  was  also  neces- 
sary for  him  to  prove  the  transfer ;  but  the 
powession  and  introducUon  of  the  note,  in- 
dorsed by  a  name  Identical  with  the  name  of 
the  payee,  would  be  prima  fade  evidence 
that  plain  tiff  was  the  owner  in  due  course. 

BOOTT,  J.,  concnrB  with  these  views. 
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PDiyrON  INV.  CO.  V.  SMITH.    (No.  4155.) 
(Court  Of  Appeals  of  Colorado.   April  12,  1815. 
On  Petitioii  for  Behearing,  June  18,  1915.) 

1.  Pbaudulent  Convstanges  «s=>274— Pb»- 
somptions  and  bubdck  of  proof— volun- 

TABTf  CONVBTANCE, 

Though  a  conveyance  of  land  was  volunta- 
ry and  without  consideration,  and  therefore 
void  aB  against  then  existing  creditors,  it  was 
not  presumptively  fraudulent  or  void  when  at- 
tacked by  a  subsequent  creditor,  and  fraud  in 
fact  and  a  fraudulent  Intent  on  the  part  of 
the  grantor  most  be  shown. 

[Ed.  Note.— For  other  cases,  see  Fraodoleat 
Conveyances,  Cent.  Dig.  |  806;  Dec.  Dig.  «S3 
274.] 

2.  Fbauditlent  Conveyances  «=>274— Suits 
TO  Set  ASIDB~-BnBDBN  OF  Pboof. 

In  a  salt  brought  by  a  subsequent  creditor 
to  set  aside  a  conveyance  on  the  ground  that 
it  was  made  to  defraud  an  alleged  existing  cred- 
itor, who  at  the  time  of  the  conveyance  was 
prosecnting  suits  for  torts  against  tbe  grantor, 
plaintiff  was  bound  to  prove  the  verity  and  le- 
gality of  such  alleged  creditor's  claims. 

[Ed.  Note.- For  otber  cases,  see  Fraudnlent 
Conveyances,  C!ent.  Dig.  |  806;  Dec.  Dig. 
274.] 

3.  EVIDENCK  4=3>219  —  Adubsionb  •— Settxjs- 
UENT. 

Proof  that  such  suitSt  which  were  pending 
against  the  grantor's  sous  as  well  as  the  gran- 
tor, were  settled  by  one  of  the  sons  by  the  pay- 
ment of  $500  without  the  knowledge  or  consent 
of  the  grantor,  was  not  sufficient  evidence  that 
the  daims  were  valid,  as  either  the  grantor  or 
his  son  had  a  right  to  purchase  his  peace  from 
tbe  litigation,  and  the  settlement  by  the  son 
was  not  au  admission  by  the  father  that  the 
daim  was  meritorious  or  lawful  as  against  bim. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  762-770;  Dec.  Dig.  «=»219.] 

4.  APPBAI.  and  HUOft  «=s>981— PBBSUlCFTtONS 
— FrNDINOS. 

In  a  subsequent  creditor's  suit  to  set  aside 
an  alleged  fraudulent  conveyance,  though  the 
court's  findings  in  favor  of  plaintiff  were  gen- 
eral, it  conld  not  be  assumed  that  it  found  that 
the  deed  was  made  in  trust  for  the  grantor, 
where  there  was  no  evidence  to  support  such 
finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3728,  §762-3771;  Dec. 
Dig.  «=9D31.] 

5.  F&AtTDULBNT  CoNVETANCBS  «S»10&— CoN< 
vetancbs  in  TBUST  rOB  GBANTOB— SETnHO 
Abide. 

Under  Rev.  St  1908,  8  2665,  providing  that 
aU  deeds,  conveyances,  transfers,  or  assignments 
of  goods  or  chattels  made  in  trust  for  the  use 
of  the  person  making  them  shall  be  void  as 
against  existing  creditors,  where  land  was  con- 
veyed in  payment  of  corporate  stocfe,  even 
though  the  stock  was  assigned  in  trust  tor  the 
grantor,  tbii  would  not  justify  setting  adde 
the  conveyance  of  the  land. 

[Ed.  Not&— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S  351;  Dec.  Dig. 
109.] 

6.  Fraudulent  Conveyances  ®=>298— Suits 
TO  Set  Abide— Sufficiency  op  Evidence. 

The  actual  fraud  necessary  to  support  an 
QCtion  by  a  subsequent  creditor  to  set  aside  a 
voluntary  conveyance  withont  consideration 
must  be  so  clear,  precise,  and  indubitable  as  to 
exclude  the  presumption  of  good  faith. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
ConveyancM,  Cent  Dig.  SS  838,  840-845,  847, 
848;  Dec.  Dig.  «=9298.] 


7.  Apfbai,  AifD  Bbbob  «sb>1012  —  Betiew  — 
Questions  of  Fact.  > 
An  appellate  court  is  not  bound  to  sustain 

a  finding  which  is  manifestly  against  tikt  weight 

of  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |S  899(HB9flffi;  Dec.  Kg.  «s> 

On  Petition  fbr  Behearing. 
&  Fbaudui^t  Qonvktanoes  «s»76— YoiAiir- 

XABT  OONVEYANCB  ~  CoNSIDEBAtlCHV  —  IM- 
SUANCE  OF  COBPOBAra  StOCK. 

The  issuance  of  the  stock  of  a  corporation 
in  payment  for  property  conveyed  to  the  corpo- 
ration is  a  valuable  consideration  for  such  con- 
veyance. 

[Ed.  Note.— For  other  cases,  see  Fraodulent 
Conveyances,  Cent  Dig.  fS  192-196;  Dee.  Dig. 

<^76.] 

0.  FBATn>m:BNT  OoifncTAifCBS  ^=>109  — Con- 
veyances IN  TBTJ8T  FOB  GBANTOB— OONTET- 
ANCE  IN  Payment  of  Cobpobate  Stock. 
In  view  of  Rev.  St.  1908,  S  851,  providing 
that  tbe  directors  of  a  corporation  may  pur- 
chase property  necessary  for  tiieir  business  and 
issue  stock  to  the  amount  of  the  value  thereof 
in  payment  therefor,  the  relation  of  trostee  and 
cestui  que  trust  existing  between  a  corporation 
and  a  stockholder  or  the  beneficial  interest 
which  every  stockholder  has  in  Uie  assets  of  the 
corporation  do  not  per  se  bring  a  stockholder  or 
property  conveyed  by  him  to  the  corporation  In 
payment  for  stock  within  section  2665,  invsli- 
datinc  as  a^inst  creditors  transfers  of  goods 
and  chattels  in  trust  for  the  transferror  or  with- 
in the  analogous  common-law  mle  as  to  real 
estate. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S  351:  Dec.  Dig.  4t=> 
109.] 

10.  Fraudulent  Conveyances  <8=»208 — Con- 

TKYANOES  IN  TBUST  FOB  GhaNTOB— CONTOT- 
ANGE  IK  PaTHEKT  OF  CJORPOBATB  BTOCK. 
Even  though  the  trust  relation  listing  be- 
tween a  corporation  and  a  stockholder  would 
invalidate  as  against  existin^^  creditors  a  con- 
veyance of  land  to  a  corporation  in  payment  of 
Btock,  it  would  not  defeat  the  transfer  in  favor 
of  a  creditor  whose  claims  accmed  after  the 
stock  80  received  bad  been  assigned. 

[EM.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent  Dig.  |S  681,  638;  Dec.  Dig. 
«=3208.] 

11.  Btxdbnob  «s»817  —  Hubsat— Dbclaba- 

HONS  OF  THXBD  PlBSOHa 

Testimony  that  K.  told  a  witness  that  T. 
asked  bim  to  n^otiate  for  the  settlement  of  cer- 
tain suits  was  incompetent  in  a  suit  to  set 
aside  a  convcg^ance  by  T.  pending  sodi  salts  to 
show  that  T.  knew  of  or  eonsmtcd  to  the  set- 
tlement where  K.  was  not  shown  to  be  T.*a 
agent  or  representative. 

[Ed.  Note.— For  other  cases,  nee  Evidence. 
Cent  Dig.  SS  1174r-1192;  Dec.  T>:g.  «^317.] 

12.  Execution  <8=>250  —  Saug  —  Amount  of 
Pbopertt  to  be  Sold. 

It  wonld  be  unconscionablf  to  sell  ander 
execution  property  worth  f20,000  to  satis^  a 
judgment  for  $3,000. 

[Ed.  Note.— For  other  eases,  see  Execution, 
Cent.  Dig.  SS  703-707,  789;  Dec.  Dig.  <£=»25(ij 

18.  Appeal  and  Ebbob  «=»714  —  Becobd  — 

Matters  Constituting. 

The  briefs  are  no  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2868-29^;  Dee.  Die 
714.] 

Brror  to  District  Oonr^  JefEersoii  Ootrnty ; 

H.  S.  Class,  Judge. 


4s>For  other  cssea  see  tame  topic  and  KBY-NUUBGR  in  all  Key-Nombersd  DlsesU  and  Indexes 
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Action  by  Mbit  Smith  against  tlie  Fulbm 
Investment  Company.  Judgment  for  plain- 
tiff, and  defendant,  brings  error.  Reversed 
and  remanded,  witb  directions. 

Edwin  H.  Park,  of  Denver,  for  plalnttlf  In 
oior.  Gramp  ft  AUa,  of  Denver,  for  dfr- 
fendant  In  error. 

KING,  J.  Action  by  Mary  Smith  to  have 
canceled,  as  frandnlent  and  void,  a  certain 
deed  of  real  property  standlng'ln  the  name 
of  the  Fulton  Investment  Company,  plaintiff 
is  error,  and  to  have  the  title  thereto  ad- 
Jndged  to  be  In  William  A.  Trogler,  in  order 
to  subject  It  to  execution  on  a  judgment  in  fa- 
Tor  of  said  Smith  against  said  Trogler. 

On  the  11th  day  of  April,  1912,  plaintiff 
Bmlth  obtained  a  judgment  In  the  sum  of  $3,- 
000  against  said  Trogler  on  a  cause  of  action 
for  tort  said  to  have  been  committed  on  or 
tboot  August  9,  1910,  upon  which  an  execu- 
tlMi,  directed  to  the  sheriff  of  Jefferson  coun- 
ty, was  issued  and  levied  upon  800  acres  of 
land,  with  water  rights,  situate  in  said  coun- 
ty, as  the  property  of  the  Judgment  debtor 
Tr(^ler.  March  10,  1910,  or  more  than  two 
years  before  tbe  rendition  of  this  Judgment, 
and  about  five  months  before  tbe  tort  upon 
which  it  was  predicated  was  committed,  the 
said  real  estate,  alleged  In  the  complaint 
herein  to  have  been  worth  $50,000  or  more, 
together  with  other  property,  was  conveyed 
by  Trogler  to  the  Fulton  Investment  Com- 
pany, and  at  all  times  since  the  record  title 
tbereto  has  been  in  said  company.  This  ac- 
tion to  have  the  deed  from  Trogler  to  the 
tnv^tment  company  canceled  is  predicated 
on  tbe  allegation  that  the  conveyance  in 
question  was'  purely  voluntary,  without  con- 
sideration, and  made  with  the  intention  to 
injure,  delay,  and  defraud  the  grantor's  cred- 
itors, existing  and  subsequent,  especially  one 
A.  J.  Ward,  alleged  to  have  been  an  existing 
creditor  at  the  time  of  the  conveyance;  and 
npon  the  further  allegation  that  the  convey- 
ance was  made  in  trust  for  the  grantor.  By 
the  decree  of  the  court,  the  deed  was  set 
aside,  and  Trogler  was  adjudged  to  be  the 
owner  of  the  property  levied  on. 

[1]  1.  The  plaintiff  was  a  subsequent  cred- 
itor, whether  her  standing  as  such  l>e  regard- 
ed as  dating  from  the  rendition  of  her  Judg- 
ment, or  of  the  commission  of  the  tort  (ma- 
llcloas  prosecution) ;  therefore,  as  to  plain- 
tiff, the  conveyance,  even  If  voluntary  and 
without  consideration,  and  for  that  reason 
Told  as  against  then  existing  creilltors  if  at- 
tacked by  them,  le  not  presumptively  fraudu- 
lent or  void  when  attacked  by  her ;  but  plaln- 
tlfr  must  show,  and  the  court  must  find,  fraud 
In  fact,  and  fraudulent  Intent  on  the  part  of 
the  grantor  of  which  the  plaintiff  may  take 
advantage.  Wallace  v.  Penfleld.  106  U.  S. 
260,  1  Sup.  Ct.  216,  27  L.  Ed.  147 ;  Moore  v. 
Page,  111  U.  S.  117.  4  Sup.  Ct.  388,  28  L.  Ed. 
373;  Phillips  V.  Wooster,  36  N.  Y.  412;  Car- 
penter V.  Carpenter'a  Ex'rs,  27  N.  J.  Eq.  603 ; 


00.  T.  SMITH  44& 

Washington  Nat.  Bk.  v,  Beatty,  77  N.  3,  Eg. 
252,  76  Atl.  442,  140  Am.  St  Rep.  555.  But 
the  conveyance  was  not  purely  voluntary  or 
without  consideration.  The  property  was 
conveyed  to  the  Fulton  Investmrat  Company 
in  consideration  of  the  Issuance  of  its  cap- 
ital stock.  A  transaction  of  that  kind  Is 
sanctioned  by  statute ;  such  consideration  Is 
a  valuable  consideration.  Homestead  Mining 
Ca  T.  Reynolds,  30  Colo.  330,  335,  70  Pac. 
422.  Under  the  statute,  capital  stock  of  a 
corporatlcwi  la  regarded  as  money  or  its 
equivalent  Robinson  v.  Canal  Co.,  2  C<^. 
App.  17,  27,  29  Pac  750.  Prima  facie,  the 
conveyance  was  bona  fide,  and  for  a  valuable 
and  lawful  consideration.  From  the  time  of 
the  transfer  the  corporation  took,  and  there- 
after maintained,  exclusive  possession  of  and 
dominion  over  the  property.  This  was  c^- 
oeded  by  oounsel  for  plaintiff  oo  the  trial, 
who  stated  that  the  only  contwtl<m  was  as 
to  the  validity  of  the  transfer. 

[2,  3]  There  Is  not  a  Bclntaia  at  evidence, 
direct  or  circumstantial,  nor  anything  from 
which  a  legitimate  inference  can  be  drawn, 
except  the  mere  fact  of  the  conveyance,  that 
the  deed  was  made  for  the  purpose  of  hinder- 
ing, delaying,  or  d^raudlng  the  plaintiff 
herein,  or  any  other  person  who  might  sub- 
sequently become  a  creditor  of  tbe  grantor, 
nor  that  any  creditor  of,  or  other  person  hav- 
ing claims,  debts,  or  damages  against,  tbe 
said  grantor,  plaintiff  Included,  was  In  fact 
hindered,  delayed,  or  defrauded  by  reason  of 
such  conveyance.  So  far  as  discloaed  by  the 
record,  Trogler  was  not,  at  the  Ume  of  said 
conveyance,  Indebted  to  any  person  with  the 
exceptlcm  of  certain  Incumbrances  on  the 
said  property  which  could  not  be  affected  by 
the  conveyance.  Nor  were  ther&  any  suits 
or  claims  against  him,  except  the  claims  of 
said  Ward.  At  the  time  of  said  conveyance, 
two  suits  were,  and  for  two  years  had  been, 
pending  In  the  district  court  of  Jefferson 
county,  in  which  A.  J.  Ward  was  plaintiff 
and  William  A.  Trogler  was  defendant,  bas- 
ed upon  allegations  of  tort,  and  demanding 
damages  in  the  sum  of  $15,000.  In  each  of 
those  cases,  answer  was  filed,  denying  liabil- 
ity and  all  material  allegations  of  the  com- 
plaint, and  In  one  of  tbem  Trc^er  filed  cross- 
complaint  or  counterclaim  for  fraud  alleged 
to  have  been  practiced  upon  him  by  said 
Ward.  The  pendency  of  those  two  salts  was 
;  the  basis  of  the  present  action,  so  far  as  con- 
cerned the  existence  of  creditors  who  could 
have  been  hindered,  delayed,  or  defrauded  by 
the  conveyance  from  Trogler  to  the  Fulton 
Investment  Company.  In  one  of  said  suits, 
for  the  largest  demand,  David  E.  Trogler  and 
John  C.  Trogler,  sons  of  William  A.  Trogler, 
were  codefendants.  The  evidence  shows  that 
on  or  about  the  1st  day  of  April,  1912,  the 
two  suits  were  settled  In  full  by  David  E. 
Trogler,  by  payment  of  $500,  which  settle- 
ment and  payment  was  made  while  William 
A.  Trogler  was  absent  tiom  tbe  state,  and 
without  his  knowledge  or  consent  There 
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WBa  no  other  pnwf  of  tha  rerlty  or  legality 
of  the  (daim  of  said  Ward  against  Trogler, 
and  no  proof  that  the  tort  was  committed 
as  therein  alleged.  It  \»  settled  law  tbat, 
whenever  the  r^hts  at  an  allied  creditor 
depmd  np<m  the  existence  of  prior  debts  or 
demands,  be  must  show  that  there  are  or 
were  sncib  debts  or  lawful  demands.  Home- 
stead Mining  Co.  T.  Reynolds,  30  Colo.  S36, 
70  Pae.  ^2,  and  cases  there  cited ;  Washing- 
ton Nat.  Bk.  T.  Beatty,  supra ;  Bump,  Fraud- 
ulent GonT.  I  297,  and  cases  there  dted.  In 
Washington  Nat  Bk.  t.  Beatty,  supra,  under 
drcnmstances  strUdns^  slmfiar  to  those  at 
bar,  the  court  held  that  a  subseQuent  cred- 
itor who  attacks  a  conveyance  as  made  In 
frand  (tf  a  person,  who  at  the  time  of  the 
conveyance  was  rfaimiwg  damages  based  on 
the  tort  of  the  grantor,  must  make  legal 
proof  of  the  yerity  and  legality  of  said  claim, 
citing  Baker  v.  Oilman,  S2  Barb.  (N.  T.)  26. 
With  such  raUDg  we  are  In  entire  ac(»>rd. 
In  Hmneatead  Mining  Go.  t.  Reynolds,  supra, 
the  court  ruled  that,  aa  against  the  mining 
company  to  whldi  Wan  and  Pnrscfl.  had  con- 
veyed real  estate,  the  plaintiff  Reynolds,  who 
atta<fted  the  deed  as  fraudulent,  must  prove 
the  OElstoice  of  the  Indebtedness  at  the  time 
of  tiie  conveyance,  althoi^h  Buch  Indebted- 
ness had  been  merged  into  a  Judgment  In  fa- 
vor of  plaintiff  and  f^inst  said  Wall  and 
Purad.  We  think  there  Is  no  qnestlmi  that  It 
was  lncnmb«t  on  plaintiff  herein,  by  CMnpe- 
tent  evidence,  to  prove  the  ezlstenoe  of  a 
lawful  and  valid  claim  on  the  part  of  Ward 
against  Trover,  and,  f alUng  so  to  do,  the 
judgment  cannot  be  sustained.  The  fact  that 
David  B.  Trogler  made  settlement  of  the  two 
suits  Is  not  sufltelent.  Either  he  or  his  fa- 
ther had  a  right  to  purchase  his  peace  from 
such  Utigatirai,  and  the  mere  fact  that  elthra 
of  fhem  did  so^  of  Itaelf,  raises  no  legal  pre- 
sumption that  the  claim  was  Just  or  lawfuL 
Nor  can  a  settlement  by  the  son  be  tortured 
into  an  admission  by  the  fother  that  the 
dalm  was  meiitorlons  or  lawful  as  against 
him.  Moreover,  ke^iliv  in  mind  the  fact, 
established  by  the  proot  and  not  dlsputedi 
titat  the  land  was  paid  ft>T  1^  stock,  and  the 
stock  assigned  so  that  David  B.  and  John  G. 
Trover  received  and  held  at  least  $10,000  of 
the  same  in  amount  and  value,  and  that 
those  two  sons  were  codetendants  in  the 
lar^r  of  the  Ward  suits,  the  asserOon  that 
the  father,  with  intoit  to  prevent  the  col- 
lection of  a  Judgment  if  oae  ^onld  be  ob- 
tained, would  transfor  his  property  to  his 
sons  and  codefendants,  In  whose  haqds  it 
would  be  none  the  less  subject  to  execution 
than  In  his,  is  manifestly  too  absurd  to  be 
credlUe  or  worthy  of  consideration. 

[4,  E]  2.  Although  the  finings  of  the  court 
were  general,  and  to  the  effect  tbat  all  allega< 
tloDS  of  the  complaint  were  sustained,  we 
cannot  assume  that  the  court  found  that  the 
deed  to  the  real  estate  was  made  in  trust 
for  the  grantor,  for  there  is  no  evidence  to 
support  such  finding.    There  was  no  such 
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reservation  in  the  deed— no  evidence  of  a 
secret  agreement  or  understanding  as  to  the 
real  estate.   The  only  evidence  suggesting  a 
trust  agreement  or  understanding  had  refer- 
ence entirely  to  the  manipulation  of  the  caj^- 
tal  stock^.   After  the  capital  stock  had  been 
Issued  to  Trogler  In  payment  for  the  deed  to 
the  laud  mentioned  in  the  complaint,  and 
other  property,  real  and  personal,  but  long 
prior  to  the  alleged  tort,  he  assigned  to  his  ' 
wife  and  children  all  but  one  share  of  said 
sto<AL    Upon  receiving  her  stock,  the  wife 
made  an  indorsement  thereof  In  blank,  and 
delivered  It  to  her  son  David  E.  and  left  It, 
with  other  stock  so  assigned,  in  a  safety 
deposit  box  of  which  he  had  all  the  k^s,  but 
which  bore  the  name  of  himself  and  father. 
The  father,  however,  never  exercised  contnd 
over  the  box  or  the  stock.   The  wife  died 
December  23,  1911.  One  week  prior  thereto, 
she  assigned  all  her  stock  to  her  children, 
and  the  certificates  theretofore  held  by  her 
were  canceled  and  the  stock  reissued  in  tiie 
name  of  the  children.    The  evidence  also 
tends  to  show  that  the  stock  issued  to  the 
children  was,  or  was  understood  to  as- 
signed in  blank  and  deposited  in  like  manner 
as  that  of  the  wife.   The  statute  of  frauds 
provides  that  all  deeds  of  gift,  all  convey- 
ances, and  all  transCera  or  asidgnments,  ver- 
bal  or  written,  of  goods,  diattels,  or  things 
in  action,  made  In  trust  for  the  use  of  the 
person  making  the  same,  shall  be  void  as 
against  creditors  existlnc  of  such  person. 
SecUon  2666,  B.  S.  1908.  It  will  be  observed, 
however,  that  this  section  ajvUes  to  "exist- 
Ing"  creditors  only,  and  is  limited  to  trans- 
fers of  personal  prop»ty.   Under  It,  there 
Is* no  necessity  of  proving  Intent  to  defraud; 
but,  if  the  assignment  is  shown  to  be  In  trust 
for  the  grantor.  It  Is,  as  to  existing  creditors, 
the  same  as  If  no  transfer  had  been  niad& 
Upon  the  question  of  whether  there  is  suffi- 
cient evidence  to  support  a  finding  that  the 
stodE,  or  any  of  It,  was  assigned  in  trust  for 
the  grantor,  we  express  no  opinion ;  but  even 
If  it  be  conceded  that  the  evidence  was*  suffi- 
cient to  sustain  an  Inference  of  a  trust  for 
the  grantor  as  to  the  stock,  that  fact  would 
not  sustain  a  Judgment  settlns  aside  the 
conveyance  of  the  real  estate;  but,  If  it  were 
possible  to  sustain  this  Judgment  so  as  to 
subject  either  the  real  estate  or  the  capital 
stock  to  exMutlon  for  pigment  of  tlie  Jade- 
ment  against  Trogler,  It  would  be  unconsdon- 
aUe,  a  reproatdi  to  the  courts  in  the  admin- 
istration of  Justice,  to  permit  the  sacrifice 
of  800  acres  of  land,  which  plaintiff  herself 
alleges  to  be  worth  pSOJOOO,  to  satisfy  an 
execution  fbr  f3,000,  when,  so  far  as  Uie 
record  shows,  the  capital  stock  could  be  as 
well  and  readily  subjected  to  execution  as 
could  the  real  estate,  and  in  sufficient  quanti- 
tles  cmly  to  satisfy  the  Judgment,  with  costs. 

[I]  We  have  said  that  the  record  contains 
no  competent  evidence,  direct  or  circumstan- 
tial, that  the  deed  was  made  with  actual 
Intent  to  O^raud  credltorsb  existing  m  anb- 
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leqnent,  enept  the  mwe  fact  Vat  the  oon- 
Teranee  was  made,  and  tha.t  at  the  time  U 
was  made  two  svlts  were  pendiDg,  In  nelttier 
of  whlA  plaintiff  herein  was  a  party.  Olwre 
b  no  testimony  of  statemeots  by  Tr^er  that 
he  Tould  make,  or  admissions  that  he  had 
made,  the  deed  to  defeat  such  suits  or  claims. 
Od  the  contiary,  there  is  the  testimony  of  the 
Troglers,  father  and  son,  that  the  deed  was 
not  made  with  snch  intent  or  purpose ;  Uiat 
the  Ward  claims  were  not  discnssed  at  the 
time  of  the  transaction  or  while  it  was  nnder 
con^deratlon.  The  grantor  testified  that 
the  corporation  was  formed,  and  the  property 
coDTeyed  to  It  by  blm  for  Its  capital  stock, 
under  advice  of  counsel,  because  of  Ms  ad- 
Tanced  age  and  his  desire  to  retire  from  the 
active  control  of  business,  and  to  avoid  the 
necessity  of  a  will  and  Its  probate,  and  the 
administration  of  the  estate,  In  tbe  event  of 
hia  death.  These  statements,  both  as  to  the 
pnrpose  of  Uie  Incorporation  and  deed  to  It, 
and  that  the  Ward  suits  and  claims  did  not 
indace  it  or  enter  Into  the  discussion  of  It, 
were  fully  corroborated  by  two  lawyers  who 
had  so  advised  Trogler,  one  of  whom  prepar- 
ed the  articles  of  incorporation.  So  far  as 
disclosed  by  the  evidence,  the  acts  of  Trogler 
were  perfectly  consistent  with  good  faith. 
We  have  often  said  that  proof  of  fraud  In  Its 
odious  sense,  1.  e.,  actual,  intentional  fraud; 
such  as  Is  here  charged,  and  which  If  true 
amounted  to  a  crime  (sections  1S46  and  1847, 
R.  S.  1908),  must  be  strong  and  convincing,  In 
order  to  sustain  a  verdict  or  a  Judgment.  It 
mast  not  be  founded  on  mere  sasplclon.  Ap- 
^ed  to  the  facts  of  this  case,  we  think  that 
the  evidence  of  Intent  to  defraud  Ward  must 
be  80  clear,  precise,  and  Indubitable  as  t9 
exclude  the  presumption  of  good  faith,  ot 
wholly  fiilL  D.  &  B.  G,  T.  SnlllTan,  21  Colo. 
302,  41  Pac.  601. 

[7]  The  finding  of  the  trial  court  Is  so 
manlffeatly  against  the  weight  of  the  evidence 
that  this  court  Is  not  bound  to  sustain  it. 
Ihnrlnger  t.  Trafton  (Sop.)  144  Fac.  866. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  vacate  and  an- 
nul the  levy  of  execution  made  on  the  real 
estate  of  defendant,  and  any  sale  thereunder, 
and  for  further  proceedings  in  conformity 
with  the  views  herein  expressed. 

BeversBd  and  zemanded. 

On  Petition  for  Behearlng. 

The  statanentg  made  by  coansrt  for  de- 
fendant In  error  In  tb^  petition  for  rehear- 
ing, and  In  their  printed  brief,  as  well  as 
orH  argument  in  support  thereof,  Indicate  a 
conception  of  the  velws  Ot  ttilB  court*  so  dif- 
ferent from  those  expressed  in  the  opinion  or 
entertained  by  tlie  court,  and  an  understand- 
ing of  the  evidenoe  so  completely  at  Tartance 
with  the  record,  that  we  feel  constrained  to 
take  some  notice  thereof  In  denying  the  peti- 
tion, proceeding  on  the  assumption  that  coun- 
sel did  not  willfoUy  distort  tJhe  plain  meaning 


of  the  osSjdonf  nor  IntenUonaUy  mlaBtate  the 
evidence. 

[I]  1.  We  did  not  hold,  as  ooona^  atate, 
that  the  Supreme  Court,  In  Homestead  M&i- 
ing  Ckk  T.  Reynolds,  80  Cola  380,  70  Fac.  422, 
decided  that  the  issnance  of  capital  stock  in 
payment  tos  proper^  conveyed  to  the  cor^ 
poration  was  "a  bar  to  an  action  to  sat  aaide 
the  omveyance  on  tito  ground  of  fraud,"  bnt 
that  it  waa  a  valuable  ctmslderation  for  sncSi 
conveyance,  and  that  a  aabeeqaent  creditor, 
relying  on  prior  debts  to  Invalidate  the  deed, 
must  ^ove  tJie  ezist«tce  of  aoch  d^ts  at  the 
time  ot  couT^ance; 

3.  It  is  true  that  the  cmnplaint  alleged, 
and  the  answer  admitted,  that  the  transfer  to 
the  ccKporatlon  was  voluntary ;  but  plaintiff 
was  not  aatlsAed  with  the  admlaeion,  and  pro- 
ceeded to  prove  quite  oonelnsivelr  that  it  was 
not  wltfaont  a  valuable  consideration.  How- 
ever, our  decision  Is  not  predicated  in  the 
slightest  degree  on  that  distinction.  We  re- 
gard it  aa  immaterial,  as  to  plaintiff,  a  suhee- 
Quent  credltOT,  in  the  absence  of  proof  of  ex- 
isting debts  at  the  time  of  the  conveyance,  or 
of  actual  Intent  thereby  to  defeat  the  Just 
dcdms  of  creditors,  existing  or  subsequent 
Hie  law  holds  certain  transfers  vcdd  as  to 
creditors,  although  made  In  good  faith,  and 
for  want  of  a  better  term  the  term  "construc- 
tive fraud"  is  ottea  used  aa  to  8uc3i  transfers. 
But  the  distinction  between  actual  intention- 
al fraud,  and  so-called  conatntctivef rand,  al- 
though not  important  as  to  existing  creditors, 
is  vital  when  sobsequoit  creditors  attempt  to 
set  aside  the  transfer.  Counsel  tax  defendant 
in  error  Ignore  or  refuse  to  admit  that  dis- 
tinction. 

[I,  II]  8.  We  did  not  bold  that  section  300^ 
B.  S.  1906,  was  applicable  to  this  case.  We 
held  tlkat  It  was  not,  as  that  sectltm  aisles 
to  personal  property  only.  Slppich  v.  Blan^ 
ard  (Snpi)  148  Fac.  1086.  We  c<Hialdwed  ti» 
analogous  comm<m-law  rule  as  to  real  estate 
that  a  transfer  thereof  to  another,  while  the 
beneficial  interest  is  retained  by  the  grantor. 
Is  void  aa  against  creditors,  to  the  eztttit  at 
least  of  the  Interest  so  retained,  but  held 
that  it  is  not  applicable  to  the  Instant  caaei 
because  there  Is  no  proof  <tf  the  retention  t^r 
the  grantor  of  a  b^^clal  Intmat  In  the  real 
estete.  Q3ie  relati<m  of  trustee  and  cestui 
que  trust,  existing  betwecD.  a .  C(niKH«tion 
and  a  stockholder,  or  the  boi^clal  Interest 
which  every  Btockh<dder  has  In  the  asseto  of 
the  corporation,  do  not  per  se  bring  the  stock- 
holder or  the  jfTOperty  conv^ed  by 'blm  to 
the  corporation  for  stock  within  the  contem- 
plation of  the  statute  as  to  transfers  of  per- 
sonal property,  or  the  eommm-law  rule  aa  to 
ooQveTances  of  real  estate  in  trust  for  the 
grantor.  To  hold  that  it  would  create  that 
relation  would  cmifllct  with  and  nullify  the 
statute.  Section  851,  S.  1808 ;  section  904, 
M.  A.  S.  1012— as  conatroed  in  HiHuestead  M, 
Co.  V.  Reynolds,  supra.  Moreover,  such  trust 
relation  would  certainly  not  operate  to 
defeat  the  transfer  in  favor  of  a  creditor 
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whose  dalma  accrned  after  the  stock  so  re- 
ceiveA  had  been  assigned.  Neither  the  statute, 
nor  the  rale  mentioned,  is  fonaded  on  the 
conception  of  actual  traai  in  the  transaction, 
hat  that  the  owner  of  the  beneficial  Interest 
is  the  real  owner  of  tbe  property.  Of  course, 
if  the  trausfer  to  the  corporation  la  a  mere 
sabterfuge,  and  thereafter  the  grantor  pos- 
sesses, controls,  and  deals  With  the  property 
as  he  did  before,  the  credltmr  Is  not  affected 
thereby.  Sndi  are  not  the  fiicts  of  the  In- 
stant case,  as  we  showed  In  the  opinion. 

4.  Counsel  assert  that  tbe  statement  la  the 
opinion  that  plaintilC  at  the  trial  conceded 
that  the  Pulton  Investment  Company  main- 
tained «zclusiTe  possession  of  and  dominion 
over  the  real  estate  Is  not  correct  That  con- 
cession or  admlaslon  la  made  by  oounael  at 
folio  229  of  the  record. 

Ml]  5.  We  find  no  conflict  in  the  erldoice 
that  Trogler  did  not  know  of  or  c<»isent  to 
the  settlement  made  with  Ward.  The  teatt- 
mony  of  Mrs.  Ward  that  Keltel  told  her  that 
Trogler  asked  him  to  n^otlate  for  settlemrat 
was  objected  to,  was  incompetent,  and  cannot 
create  a  conflict  Keltel  was  not-  shown  to 
be  Trover's  agent  or  representative,  ilie 
contrary  was  shown.  It  mast  be  piesnmed 
that  the  trial  Judge  did  not  consider  such  in- 
competent teetlmony. 

6.  Counsel  ridhmle  our  retfereiKe  to  the 
fact  that  David  Trogler  and  his  brother,  co- 
defendants  with  thdr  father  In  tbe  Ward 
suits,  were  given  and  retained  flO,000  worth 
of  capital  stock  subject  to  execution  If  Judg- 
ment had  been  obtained,  as  tending  to  con- 
trovert the  legitimacy  of  «n  inference  that 
the  transfer  was  fraudulent  At  the  ride  of 
giving  occasimi'  for  further  ridicule,  we  here 
call  attention  to  the  proof  that  Ward  offered 
to  settle  fbr  fT5  (folio  198)  the  claim  upcm 
which  he  sued  for  $15,000,  and  that  arbiters 
appointed  at  the  suggestion  of  David  TrogleT 
fixed  the  damages  at  only  $160,  but  that  W. 
A.  Trogler  denied  all  liability  and  refused  to 
pay  any  thereof  (folio  246  et  saq.).  That  was 
the  alleged  debt,  to  avoid  which  it  is  said 
thst  Trogler  conveyed  $100,000  w<Mrth  «f  prep- 
ay to  the  defendant  company.  Under  this 
evidence  the  suits  savored  of  blacftimail,  pre- 
cisely as  Trogler  treated  them. 

[12]  7.  Counsel  say  that  tbls  court  hi^  do 
right  to  assume  that  the  entire  800-acre  tract 
of  land  levied  on  was  sold,  or  that  any  of  it 
was  sold.  It  is  true  the  printed  record  does 
not  disclose  that  fact,  hut  it  was  admitted  In 
this  court  by  counsel  in  his  argument  in  the 
main  case,  and  that  plalntlffB  had  title 
through  sheriff's  deed^  TbA  complaint  states 
that  the  entire  tract  was  levied  on  and  had 
been  advertised  for  sale  by  the  sh«riff.  The 
decree  of  the  court  annulled  and  set  aside  the 
conveyance  to  the  entire  tract.  Counsel  now 
say  that  cmly  320  acres  were  sold.  It  is  not 
80  grossly  unconscionable  to  sell  property 
worth  $20,000,  to  satisfy  a  Judgment  for  $3,- 
000,  as  it  would  be  to  sacrifice  property  worth 


$9(^000  for  that  purpose;  but  we  regard  It 
as  nuconadonable  neverthdess.  Plaintiff 
came  into  a  court  ct  equity  and  has  not  done 
equity. 

[1 1]  8.  Counsel  oti^eet  becanse  we  that 
the  findings  of  the  court  were  gemenO.  The 
record  so  shows.  It  Is  true  that  counsel  in- 
corporated into  their  toiet  what  purptnts  to 
be  special  flwHiMjp  ot  the  court;  but  we  do 
not  regard  the  brief  as  a  part  of  the  record, 
any  more  than  we  do  the  lai^  volume  of  oth- 
er matter,  occurring  after  trial,  sought  to  be 
Imported  Into  tbe  record  for  our  considera- 
Ucm.  However,  we  reed  end  gave  careful 
conalderatloa  to  the  alleged  special  findings, 
and  accorded  credit  to  such  tbweof  as  we 
believed  wwe  supported  by  oompetent  evl- 
dence. 

0.  Counad  contend  that  W.  A.  Tro8ler*B 
testim<«iy  is  ccmtrary  to  eridenoe  given  by 
him  before  the  fedwal  conrL  ^ere  la  noth- 
ing in  this  record  to  show  ^at  bta  testlmmy 
in  the  federal  court  was,  and  nothing  to  show 
that  it  conflicts. 

Perceiving  no  reason  fer  reopadng  Qie 
case,  the  petition  for  rehearing  is  denied. 


CBBIOHTON  et  sL  v.  OAUPBBLL. 

(No.  3753.) 

(Court  of  Appeals  of  Colorado.  April  12,  lOlS. 
Rehearing  Denied  June  18, 1915.) 

1.  Tbial  <s=>203  —  IssiTEfl  —  Submission  of 
Case— Fbaud— Bbeach  of  Contract. 

Where  tbe  issues  were  formulated  by  bott 
parties  wlUi  a  view  solely  of  trying  an  action 
for  damages  for  breach  of  a  contract  to  issne 
certain  corporate  stock  to  plaintiff,  and  not  for 
the  piirpo^e  of  trying  an  issue  of  frBDd,  except 
as  in^dental  to  the  contract,  it  is  error  for  toe 
court,  after  finding  that  the  contract  had  not 
been  proven,  to  deny  a  motion  for  nonsuit  and 
Bubmit  the  case  to  the  Jory  on  the  question  of 
fraud  practiced  on  plaintiff,  especially  where 
there  was  no  allegation  or  proof  of  misrepre- 
sentations  made  to,  or  fraud  practiced  on  plain- 
tiff by,  defendants,  or  by  others  with  defendant^ 
knowledge  or  connivance,  until  after  the  damag- 
es suffered  by  plaintiff  had  accrued. 

[Ed.  Note.— For  other  cases,  see  TrioL  Cent 
Dig.  §S  477-179;  Dec  Dig.  «=s>203.1 

2.  Tbial  ^»2&1— Iivstbdctioits— Evideitce. 

Where,  in  an  action  for  damazes  from  the 
fraud  of  third  persons,  the  complaint  alleges 
merely,  with  one  slight  exception,  that  the  fraud 
was  committed  and  the  damages  caused  in  19(>0, 
that  the  individual  defendant  bad  no  knowledge 
thereof  until  late  in  1907,  and  there  Is  no  alle* 
gation  that  the  acts  were  done  with  the  approv- 
al of  such  defendant  and  his  codefendantB,  and 
that  the  defendant  corporation  was  not  organis- 
ed until  late  in  1908,  it  is  error  to  instruct  that 
tbe  complaint  makes  an  Issue  as  to  whether  the 
acts  complained  of  were  done  by  and  with  the 
consent  and  approval  of  defendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  587-595;  Dec  Dig.  «=»261.] 

3.  Trial  ^s>250— iHSEBUonoiffi— ABBDHPnoxf 

or  Fact— Fleadinq  and  Fboof. 

Where  there  was  neither  allegation  nor 
proof  that  the  directors  of  a  corporation  borrow- 
ed money  and  gave  a  deed  of  tmat  therefor,  ui 
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liiBtnictioQ  aoaumlng  that  th«y  did  eo  was  er- 
roneoufl. 

[Ed.  Note.— For  other  casts,  see  Trial,  Cant. 
Dig.  3f  584r-586;  Oec.  Dig.  «=>250.] 

4.  Tbial  «=>252— I  kstbuctions— Evidence— 

"Officer'  ' — Qualifications. 

Where  it  was  merely  alleged  and  proven 
that  the  by-Iawa  of  the  corporation  required 
the  ownership  of  X,000  shares  of  the  stock  as  a 
necessary  qualification  for  becoming  an  "officer," 
it  was  error  to  instruct  that  a  person  could  not 
become  a  "director"  without  being  the  owner  of 
1,000  shares  of  stock :  a  director  of  a  corpora- 
ti»n  not  being  an  "officer"  thereof. 

I  Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  SS  506,  696-612 ;  Dec.  Dig.  «s32eS. 

For  other  definitioos,  see  Words  and  Phrases, 
First  and  Second  Series,  Officer.] 

6.  COBPOEATIOXS  «»282-'DlBBCTOBa— QrALX- 
FICATION— OWNEBBHIP  OF  STOCK. 

Where  a  person  is  the  holder  of  seraral 
thousand  shares  of  stock  by  transfer  on  the  cor- 
porate books  and  issuance  to  him  of  certificates, 
and  it  does  not  appear  that  the  transfer  was 
without  consideration  or  merely  colorable,  he 
prima  facie  has  a  right  to  vote  the  stock  and 
act  aa  director,  though  he  is  merely  a  nominal 
owner  and  the  by-laws  of  the  corporation  re- 
quire that  the  directors  shall  eadi  own  at  least 
1,000  shares  of  stock. 

[Ed.  Note. — For  other  cases,  sec  Corporations, 
Cent  Dig.  §{  1189-1194 ;  Dec.  Dig.  «5>282.] 

6.  Tbial  «=>25^SuB»nssiOK  or  IwuEfr— Bvi- 

DENCE— CORPOBATE  STOCK. 

In  an  action  for  breach  of  contract  convert- 
ed by  the  court  into  an  action  for  fraud,  it  was 
error  to  aubmit  to  the  jury  the  issue  whether 
defendant  had  fraudulently  claimed  to  own  cer- 
tain shares  of  stock  purchased  by  him  from  one 
whom  be  knew  to  have  obtained  them  by  fraud- 
ulent representation  R,  where  the  evidence  show- 
ed that  a  money  judgment  had  been  rendered  in 
favor  of  the  person  originallp'  defrauded  against 
the  one  from  whom  he  obtained  the  stock ;  the 
presumption  being  that  the  money  judgment  set- 
tled all  issues  and  left  the  title  of  the  stock 
where  it  then  found  it. 

[Rd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  503,  596-612;   Dec.  Dig.  «=>252.] 

7.  Tkial  ^E=>251— Instbuctioets — Issues. 

Where  few,  if  any,  of  the  matters  alleged 
in  the  complaint  as  to  the  fraud  of  a  third  per- 
son were  material  to  the  cause  of  action,  it  was 
error  to  Inatruct  that  the  jury  should  find  for 
plaintiff  if  all  of  the  matters  alleged  In  the  com- 
plaint were  done  with  the  knowledge  and  con- 
Bfnt  ot  defendants  with  intent  to  defraud  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Gent 
Dig.  SS  58T-595;  Dec.  Dig.  «=s»251.] 

8.  Dauaoes  ^=^216— Mbasubb  or  Dahaqb^ 
Instbuctions. 

Where,  in  a  damage  case,  a  definite  rule 
for  the  measure  of  damagea  can  be  given,  fail- 
ure to  instruct  as  to  such  rule  Is  error. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  848-666 ;  Dec  Dig.  «=>21Q.] 

a.  COBPOBATIONS    «=>78~ST0CK—B BEACH  OF 

CorvTBACT— Measube  op  Damages. 

The  measure  of  damages  for  breach  of  a 
contract  to  issue  to  plaintiff  a  certain  number 
of  shares  of  stock  of  a  company  to  be  organis- 
ed ia  the  value  of  such  stock. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  »  21fr-231,  420-424,  429-434 ;  Dec. 
Dig.  «=>78.T 

10.  Fraud  €=»59— Sale  of  Cobporate  Stock 
— Damages. 

The  measure  of  damages  from  fraud  indue* 
log  the  purchase  of  corporate  stock  is  the  dif- 
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ference  between  the  actual  value  of  the  stock 
and  what  it  wonld  have  been  wcnth  if  the  rep- 
resentations  bad  been  true. 

(Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  IS  60-62,  64 ;  Dec.  Dig.  ^S8.] 

11.  TBOVEB  and  CoNVBBSION  «S947  — Mxas* 

UBE  OF  Damages— Cobpobate  Stock— Inieb- 

EST  OF  StOCKHOLDEB. 

The  measure  of  damages  for  the  conversion 
of  corporate  property  is  the  value  of  the  prop- 
erty converted;  and  a  stockholder's  interest  in 
such  damages  is,  in  proportion  to  his  part, 
measured  by  his  stock  holding  at  the  net  as- 
sets of  the  corporation  after  aJl  its  debts  have 
been  paid. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  SI  266,  268,  272;  Dec. 
Dig.  «=947.] 

12.  Trial  «a>887— Iksctuctxoivs  —  Dutt  to 

Follow. 

Where,  in  an  action  for  breach  of  a  con- 
tract, converted  by  the  court  Into  an  action  for 
fraud,  the  court  instructed  that  the  jury  should 
not  consider  negotiations  leading  op  to  the  mak- 
ing of  the  contract,  except  as  they  tended  to 
show  fraud,  the  jury  were  boond  by  snch  in- 
struction, and  it  was  error  to  treat  tne  negotia- 
tions aa  equivalent  to  a  contract  giving  plain- 
tiff certain  rights. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  790;  Dec.  Dig.  «=>337.] 

13.  Fbavd  <e=»12— What  GoNSTiTDTxa— Faou- 

I8E. 

A  representation  which  constitutes  a  prom- 
ise to  do  something  in  the  future  does  not  con- 
stitute fraud. 

[Ed.  Note.— For  other  cases,  tee  Fraud,  Cent 
Dig.  S  14 ;  Dee.  Dig.  <S=»12.] 

14.  Fbaud  «=>66— Vebdict. 

A  verdict  for  plaintiff  for  firaud,  in  which 
defendants  were  not  shown  to  have  participated, 
could  not  be  sustained,  though  it  was  not  in 
apparent  excess  of  plaintiff's  probable  loss,  due 
to  his  trust  in  the  misrepresentations  of  a  third 
person. 

[Ed.  Note.— For  other  casM,  see  Fraud,  Cent. 
Dig.  S  75 ;  Dec,  Dig.  «aD66.] 

15.  Appeal  and  Kbbob  <8=>11T0— GBotrND  TOK 
Kevbbsal— Denial  or  Substantial  Right 
— Ibrboulab  Pbocedubb. 

A  failure  to  substantially  comply  with  the 
ordinary  procedure  prescribed  by  toe  Code  and 
rules  for  making  up  issues  and  the  conduct  of 
trials  is  the  denial  of  a  substantial  right  such 
aa  entitles  a  party  to  a  reversal. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Diff.  <ii  40;J2,  4066,  4076,  4098, 
4101,  4454,  4640-4646;  Dec.  Dig.  «3>1170J 

16.  COBPOBATIONS  ^>78— Saxx  OF  Stock—In- 
stbucti0n8  —  assignment  fob  benefit  of 
Cbeditobb. 

In  an  action  for  breach  of  a  contract  to 
issue  to  plaintiff  corporate  stock  in  consideration 
of  his  withdrawing  his  objections  to  an  assi^- 
ment  for  the  benefit  of  creditors,  which  action 
was  converted  by  the  court  into  an  action  for 
fraud,  it  was  not  error  to  instruct  that  for  the 
purposes  of  the  action,  the  assignment  for  the 
benefit  of  creditors  mast  be  regarded  aa  valid, 
even  thtragh  it  would  have  been  mvalid  in  as  ac- 
tion under  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  219-231,  420-424,  42i>-434;  Dec. 
Dig.  «=>78.] 

Morgan,  J.,  dissenting. 

Appeal  from  District  Coart,  El  Paso  Coun- 
ty ;  J.  W,  Sheafor,  Judge, 

Action  by  Charles  B.  Campbell  against  Ba- 
sil B.  CrelKbtm  and  another.    From  Judg- 
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ment  for  plalutUf,  defendants  appeal.  Be- 
versed  and  remanded. 

SamL  H.  Kinsley,  Martin  M.  Bums,  Chlnn 
&  StrldEler,  and  J.  A.  Rltter,  all  of  Colorado 
BprlngB,  for  appdlants.  3.  F.  Sanford,  of 
Colorado  Springs,  and  E.  O.  Stimson  and  J. 
W.  Sleeper,  both  -ot  Denver,  tor  appelleeL 

KINO,  J.  Plaintiff  filed  bis  comEflalnt, 
demanding  damages  in  the  sum  of  $40,000  al- 
leged to  have  been  sustained  on  account  of 
the  breach  of  a  contract  which  he  alleges 
was  entered  Into  by  and  between  himself  and 
Basil  B.  Creighton,  one  of  the  appellants 
herein,  defendant  below.  From  a  Jodsment 
for  $15,550  defendants  appealed. 

The  complaint  la  exceedingly  voluminous 
and  Involved.  That  portion  of  the  complaint 
which  alleges  the  cause  of  action  npon  which 
plaintiff  supposed  be  had  laid  bis  right  to 
recover,  and  upon  which  he  tried  the  case 
until  the  court  made  another  Issue  for  the 
parties,  the  cause  of  action  which  the  de- 
fendants answered,  and  against  wblch  they 
made  their  defense,  until  the  court  required 
both  plaintiff  and  defendants  to  proceed  up- 
on a  theory  wblch  neither  of  them  had  pro- 
ceeded on,  is  found  In  paragraph  or  subdivi- 
sion 6  of  the  complaint,  beginning  In  the 
seventy-third  folio  thereof.  Practically  all 
the  preceding  allegations  of  the  complaint 
are  nothing  more  than  matters  of  Inducement 
leading  up  to  and  Introducing  the  real  cause 
of  action,  and  explaining  the  reasons  which 
led  to  the  making  of  and  entering  Into  the 
alleged  agreement  stated  in  subdivision  6. 
The  cause  of  action  as  set  forth  in  said  sub- 
division is,  in  substance,  that,  In  considera- 
tion of  the  promise  of  the  plaintiff  herein  to 
refrain  from  prosecuting  a  suit  which  he  had 
theretofore  commenced  In  the  district  conrt 
of  El  Paso  county  (No.  8422),  and  to  refrain 
from  pressing  his  objections  to  a  certain  as- 
signment made  by  the  Manltou  Bathing  Com- 
pany for  the  benefit  of  creditors  of  said  com- 
pany, and  to  the  claims  filed  against  said 
company  In  said  assignment  proceedli^,  the 
said  Creighton  agreed  to  purchase  the  prop- 
erty at  assignee's  sale;  to  Immediately  be- 
gin, and  complete,  a  bathhouse,  to  cost  not 
less  than  ?30,000  on  property  belonging  to 
said  company,  and  thereafter  convey  the  said 
property  to  a  company  to  be  organized  by 
Creighton,  with  a  capital  stock  of  250,000 
shares  of  f  1  each,  and  that  be  would  Issue  or 
cause  to  be  Issued  to  plaintiff  80,000  shares 
of  the  stock  of  said  company  to  be  organiz- 
ed, and  do  and  [>erform  certain  other  acts 
fully  set  out  and  alleged  In  the  complaint; 
that  plaintiff  had  kept  and  performed,  or 
was  ready  to  keep  and  perform,  the  contract 
on  bis  part;  that  Creighton  bad  caused  the 
said  company  to  be  oi^anlzed,  conveyed  to 
it  all  the  property  mentioned  In  the  agree- 
ment, bad  secured,  or  bad  control  of,  the 
capital  stock,  bat  failed  and  refused  to  Is- 
gne  any  thereof  to  the  plaintiff,  and  in  other 


respects  failed  to  comply  with  the  terms  of 
the  contract  on  his  part,  to  the  damage  of 
the  plaintiff  In  the  sum  of  $40,000.  The 
prayer  was  for  Judgment  in  that  sum,  and 
that  It  be  made  a  lien  on  all  the  property  of 
the  Manltou  Bathing  Company  and  of  the  new 
company  (the  Manltou  Mineral  Springs  Bath- 
ing Company),  to  which  the  property  of  the 
old  company,  purchased  at  the  assignee's 
sale,  bad  been  conveyed. 

The  mattera  of  Inducement  alleged  were.  In 
substance,  that  in  1905  the  Manltou  Bathing 
Company,  a  corporation,  was  organized  with 
a  capital  stock  of  $110,000;   tbat  the  by- 
laws provided,  as  a  qualification  for  each 
person  elected  as  an  officer  of  the  company, 
that  he  should  hold  at  least  1,000  shares  of 
stock  In  the  company,  and  tbat  no  officer 
should  be  paid  a  salary  until  the  company 
should  be  on  a  paying  basis ;  that  the  Indebt- 
edness of  the  company  should  at  no  time  ex- 
ceed $16,000,  and  that  a  vote  of  the  majority 
of  the  caplt^  stock  should  be  necessary  to 
authorize  a  mortgage  or  Incumbrance  of  the 
property ;  tbat  in  the  summer  of  1006,  one 
Daniel  N.  Bltdicock,  an  acting  director,  and 
the  president  and  manager  of  the  said  com- 
pany, falsely  represented  to  the  plaintiff  tbat 
the  Manltou  Bathing  Company  was  then  the 
owner  of  a  large  amount  of  real  estate  at 
Manltou,  Colo.,  fully  paid  for  and  free  of 
Incumbrance,  of  the  value  of  $50,000,  which 
had  been  conveyed  to  the  comimny  by  said 
Hitchcock  in  consideration  of  the  Issuance  to 
him  of  56,000  shares  of  the  capital  stock  of 
said  company;   that  the  remaining  54,000 
shares  had  been  set  aside  as  treasury  stock, 
to  be  sold  at  par  for  the  erection  and  equip- 
ment of  a  bathhouse  upon  a  part  of  said  real 
estate;  that  npon  faith  in  these  representa- 
tions, plaintiff  paid  to  said  Hitchcock  $21,- 
200  for  21,200  shares  of  said  treasury  stock; 
tbat  the  said  real  estate  had  not,  in  fact, 
been  fully  paid  for,  but  tbat  much  of  tbe 
money  received  from  plaintiff  was  used  for 
paying  for  said  real  estate  Instead  of  being 
utilized  for  tbe  building  of  a  bathhouse ;  that 
from  the  7th  day  of  August,  1006,  until  the 
7th  day  of  August,  1907,  Campbell  and  said 
Hitchcock  constituted  two  of  the  board  of 
three  directors ;  tbat  on  August  6, 1007,  plain- 
tiff, defendant  Creighton,  and  one  A.  H. 
Daggett,  were  elected  a  board  of  directors, 
and  tbat  on  and  after  August  6,  1907,  tbe 
defendant  Creigbtcoi  had  knowledge  of  all 
the  misrepresentations,  deceit  and  fraud  al- 
leged to  have  been  made  and  practiced  by 
Hitchcock  to  and  upon  the  plaintiff;  tbat 
the  said  Creighton  was  not  at  any  time  tbe 
owner  of  to  exceed  220  shares  of  Bto<^  in 
said  company ;  that  said  Hitchcock  never  in 
fact  paid  for  the  66,000  shares  of  stock,  or 
any  part  thereof.  Issued  to  him  in  considera- 
tion of  the  transfer  of  said  real  estate ;  that 
on  tbe  10th  day  of  September,  1006,  the  said 
Hitchcock  and  one  Stauffer,  as  directors,  vot- 
ed to  borrow  $1,000,  and  gave  a  trust  deed  of 
the  company  on  the  company  real  estate  to 
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secure  the  loan,  over  the  protest  of  the  plain- 
tiff, and  without  authority  of  a  vote  of  a 
majority  of  the  capital  stock ;  that  on  or 
about  the  15th  day  of  October,  1906,  Camp- 
bell's wife,  as  a  stockholder  of  said  company, 
brooght  snit  In  the  district  court  on  behalf 
of  herself  and  others  glmllariy  situated, 
against  the  said  Hitchcock  and  the  Manttou 
Bathing  Company,  and  the  said  Stanffer  as 
director.  In  which  snit  the  Manltou  Bathing 
Company  was  made  defendant  In  order  to 
protect  the  rights  of  the  company  and  stock- 
hoflders,  and  because  the  company  refused  to 
bring  the  action;  that  In  said  suit  all  the 
representations  and  fraud  perpetrated  on  the 
plaintiff  by  said  Hitchcock  as  set  forth  in 
this  complaint  were  set  forth,  all  of  which 
matters,  It  is  said,  were  fully  known  to  de- 
fendant Creighton  on  and  after  the  6th  day 
of  August,  1907 ;  that  said  suit  proceeded  to 
final  judgment,  and  on  the  25th  day  of  Jan- 
uary, 1908,  resulted  In  a  judgment  against 
the  said  Hitchcock,  in  favor  of  the  Manltou 
Bathing  Company,  In  the  sum  of  $24,308.59 ; 
that  on  the  3lBt  day  of  March,  1908,  defend- 
ant Crelghttm  and  said  Daggett,  assuming  to 
act  as  directors  of  the  company,  made  an  as- 
signment of  the  company's  property  for  the 
Ijeneflt  of  its  creditor  to  one  T.  J.  Sandford 
as  assignee.  In  which  they  claimed  the  total 
assets  of  the  company  were  $15,305.10,  and 
the  total  llablUtles  $18,598.18. 

Extended  allegations  are  then  made  for 
the  purpose  of  showing  that  the  assignment 
proceedings  were  not  valid,  and  that  claims 
were  filed,  and  allowed  by  the  court,  with 
the  knowledge  and  connivance  of  said  Crelgb- 
tOQ,  that  ought  not  to  have  been  allowed ; 
that  while  the  said  assignment  proceedings 
were  pending  and  undetermined,  plalnaCF 
herein  began  a  suit  In  the  district  court,  be- 
ing No.  8422,  against  the  said  Crefghton, 
Sandford,  the  old  company,  and  others.  In 
which  all  the  things  In  the  Instant  case  ex- 
cept those  set  out  concerning  the  agreement 
were  alleged,  and  which  asked  for  an  Injunc- 
tion restraining  the  allowance  of  the  claims 
by  the  assignee,  and  to  restrain  the  assignee 
from  further  acting,  and  alleged  that  sum- 
uioDsea  in  said  salt  were  served  on  Creighton, 
i^ndford,  and  other  defendants.  In  August, 

m 

We  have  not  undertaken  to  state  In  detail 
erery  allegation  of  the  matters  of  Induce- 
ment, but.  In  substance,  sufficient  for  our 
present  purpose  to  show  the  nature  of  the  al- 
lepitions,  and  bring  the  statement  of  the 
pleadings  np  to  subdivision  6,  which  pleads 
the  alleged  agreement,  upon  which  this  salt 
ta  predicated. 

The  defendants*  answer  put  in  Issue  the 
misrepresentations  alleged  to  have  been  made 
by  Hitchcock,  and  denied  that  Creighton 
M  knowledge  thereof;  admitted  the  assign- 
ment iind  denied  its  Invalidity ;  admitted,  or 
alleged,  the  sale  of  the  property  thereunder 
the  assignee  for  the  purpose  of  paying  the 
<laitaB  which  had  been  allowed  by  the  court; 


the  purchase  of  said  property  at  assignee 
sale  by  or  for  the  defendant  Creighton;  the 
payment  or  settlement  by  Creighton  of  the 
company's  debts  out  of  the  purchase  price 
for  which  the  property  was  bid  in;  the  or- 
ganization of  the  defendant  the  Manltou 
Mineral  Springs  Bathing  Company ;  the 
transfer  by  Creighton,  or  his  trustee,  to  the 
last-named  company  of  all  property  purchas- 
ed at  the  assignee's  sale  for  the  stock  of  the 
new  company;  denied  the  agreement  alleged 
in  subdivision  8,  as  well  as  all  the  represen- 
tations alleged  to  have  been  made  by  him 
constituting  or  leading  up  to  said  agreement. 

After  plaintiff  had  Introduced  his  evidence 
on  the  matters  of  Inducement,  and  to  support 
his  cause  of  action  on  the  agreement,  and 
rested  his  case,, defendants  moved  for  a  non- 
suit, whereupon  the  court  held  that  plaintiff 
had  failed  to  prove  the  agreement,  and  that, 
in  fact,  the  evidence  showed  the  allied 
agreement  had  not  been  made,  but  denied  the 
motion  for  nonsuit,  and,  over  the  protest  of 
both  plaintiff  and  defendants,  required  the 
trial  to  proceed  upon  the  tssura  which  the 
court  said  were  formed  upon  the  allegations 
of  fraud  committed  by  Hitchcock,  and 
Crelghton's  knowledge  thereof,  and  stated 
that  -the  jury  would  be  Instructed  that  the 
alleged  contract  had  not  been  proven,  and 
that  the  jury  would  not  be  allowed  to  take 
into  consideration — 

"any  evidence  of  the  negotiations  looking  toward 
the  making  of  a  contract  as  alleged  in  the  com- 
plaint, except  for  the  purpose  ot  such  light,  If 
any,  as  it  may  throw  upon  the  knowledge  i>o8- 
sessed  by  the  defendants,  or  either  of  them,  of 
matta«  preceding  the  time  that  it  was  alleged 
said  contract  was  entered  into." 

[1]  In  our  opinion,  the  court  erred  In  re- 
fusing to  grant  defendants'  motion  for  non- 
suit after  holding  that  the  agreement  sued 
on  had  not  been  proven.  It  is  clear  that 
the  Issues  had  not  tieen  formulated  by  either 
party  for  the  purpose  of  trying  the  case  up- 
on an  issue  of  fraud,  except  as  incidental  to 
the  agreement  We  think  the  defendants 
did  not  waive  the  right  to  object  to  the  trial 
upon  such  issues.  If  the  complaint,  except 
upon  the  agreement,  may  be  held  to  state 
any  cause  of  action  as  against  the  defend- 
ants upon  which  any  Judgment  could  be 
predicated,  we  think  it  does  not  state  a  cause 
of  action  upon  which  a  personal  money  Judg- 
ment against  the  defendants,  or  either  of 
them,  upon  the  grounds  of  fraud  alleged  in 
the  complaint,  can  be  sustained.  The  issues 
were  not  submitted  to  the  Jury  for  deter- 
mination upon  any  other  ground  than  that 
of  fraud  consisting  of  misrepresentations 
and  deceit.  The  latter  conclusion  Is  made 
plain  by  the  Instructions,  particularly  In- 
struction No.  6,  defining  fraud  as  used  Id 
this  case.  There  Is  no  allegation  and  no 
proof  of  any  misrepresentations  made  to  the 
plaintiff  by  either  of  the  defendants  In  this 
case,  and  no  proof  of  any  misrepresentations 
made  to  or  fraud  practiced  upon  the  plaintiff 
by  said  Hitchcock  or  the  Manitoa  Bathing 
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Compai^  with  the  knowledge,  consent,  ori 
connivance  of  the  defendants,  or  either  of  [ 
them,  at  or  prior  to  the  time  the  same  were 
made,  nor  of  which  they  had  knowledge  un- 
til long  after  the  time  that  any  damage  suf- 
fered by  plalntlfl  by  reason  of  the  misrepre- 
seitatlona,  fraud,  or  deceit  alleged  to  have 
been  practiced  by  Hitchcock  had  accrued. 

[2]  But  if  the  complaint  be  treated  as 
sufficient  as  a  cause  of  action  for  fraud,  nev- 
ertheless  It  appears  diat  instructions  given 
over  the  objections  of  the  appellants  are  so 
prejudicially  erroneous  as  to  require  rever- 
sal. The  flrst  instruction,  whidn  purported  to 
state  at  length  the  issues  made  the  com- 
plaint, concludes  by  stating,  as  one  of  the  al- 
legations thereof: 

"That  all  of  the  foregoing  matters  and  things 
were  done  by  and  with  the  knowledge  and  con- 
Bent  and  approval  of  said  Creighton  and  the 
said  company  for  the  purpose  and  with  the  in- 
tent to  defraud  the  said  plaintiff,  and  in  fur- 
therance of  the  false  and  fraudulent  le^reseata- 
tions  made  to  said  plaintiff  by  the  aaid  Hitch- 
cock, and  in  furtherance  of  the  fraud  alleged 
by  the  plaintiff  to  have  been  practiced  upon  bim 
by  the  said  Hitchcock." 

The  sentence  quoted  is  incorrect  and  er- 
roneous In  this:  The  matters  charged  In  the 
complaint  as  having  been  done  by  Hitchcock 
were  done  in  the  yew  1906.  The  defendant 
company  was  not  organised  until  late  in 
1908.  There  is  no  allegation  in  tbe  complaint 
that  such  matters  and  things  were  done  with 
the  consent  of  defendant  Creighton,  nor  that 
he  had  knowledge  thereof  until  on  and  after 
August  6,  1907,  and  no  allegation  that  they 
were  done  with  bis  approval  or  that  of  his 
codefoadant  There  Is  no  allegation  in  the 
complaint  that  the  matters  and  things  alleg- 
ed to  have  been  represented  by  defendant 
CreU^ton  were  false,  nor  that  his  acts  were 
done  for  the  purpose  or  with  the  Intent  of 
defrauding  the  plaintiff,  nor  that  they  were 
made  or  done  In  furtherance  of  the  false  and 
fraudulent  representations  made  to  plaintlfC 
by  said  Hitchcock,  nor  in  furtherance  of  the 
fraud  alleged  by  the  plaintiff  to  have  been 
practiced  upon  him  by  Hitchcock.  One  ex- 
ception may  be  noted:  It  is  alleged  that  de- 
fendant Creighton  caused  certain  capital 
stock  to  be  transferred  to  him  for  the  pur- 
pose of  defrauding  plaintiff  of  any  clalmB  or 
demands  plaintiff  might  hare  against  said 
Hitchcock  or  the  Manltou  Bathing  Compa- 
ny. But  there  is  neither  allegation  nor  proof 
that  It  accomplished  that  purpose,  nor  is 
there  any  prayer  that  such  transfer  be  set 
aside  or  held  Invalid.  This  Is  not  a  suit 
against  Hitchcock  or  the  Manltou  Bathing 
Company,  nor  In  aid  of  a  suit  against  them. 
Such  a  misstatement  of  the  allegations  of  the 
complaint  could  not  be  otherwise  than  prej- 
udicial to  the  defeudants.  The  seventh  In- 
struction, after  instructing  the  Jury  that  the 
e^'ldence  failed  to  prove  the  agreement  sued 
upon,  further  Instructed  them  that  the  evi- 
dence introduced  relative  to  negotiationa 
looking  toward  the  making  of  the  agreem«it 
as  alleged—* 


"may  be  taken  into  consideration  by  yon  solely 
and  only  f<-r  the  purpose  of  such  light,  if  any, 
as  it  may  throw  upon  the  alleged  acts  and  do- 
ings of  the  defendAits,  or  either  of  Uiem,  oUiv- 
ed  bv  the  plaintiff  to  have  baem  dona'  for  Me 
purpoMe  of  defrauding  him." 

That  portion  of  the  .Instruction  italicized 
continues  and  accentuates  the  error  noted  in 
instruction  No.  1,  as  it  enoneously  assumes 
that,  with  the  one  ezceptlw  noted,  tliere 
were  ai^  all^atlons  of  any  acts  done  by 
defoidants,  or  either  of  them,  for  the  par- 
pose  of  defrauding  the  plaintiff.  Further  at- 
tention will  be  called  to  this  Instruction  lat- 
er In  this  opinion. 

[3]  By  instruction  9  the  jury  were  instruct- 
ed that  If  they  believed  an  omnibus  list  of 
things  assumed  to  be  alleged  in  the  oom- 
plaiu^  and  that  the  plalndlff  was  damaged 
thereby,  they  should  find  against  the  d^nd- 
ants.  Among  said  matters  are  the  following: 

"That  the  said  directors,  including  the  said 
Creighton,  borrowed  $1,500  and  gave  a  trust 
deed  to  secure  the  same  upon  a  part  of  the  said 
real  estate  of  said  Manitou  Bathing  Oompany," 
etc 

[4,  i]  There  is  neither  allegation  nor  proof 
that  the  directors,  including  Creighton,  bor- 
rowed said  money  or  gave  a  trust  deed 
therefor ;  in  fact,  both  allegation  and  proof 
are  that  the  money  was  borrowed  and  the 
trust  deed  given  long  before  Creighton  be- 
came a  director.  An  instruction  that  implied- 
ly assumes  the  extstrace  of  evidence  which 
was  not  given  is  erroneous.  Bowling  v. 
Chambers,  20  Colo.  App.  113, 122,  77  Pac.  16 ; 
Fisk  V.  Greeley  Elec.  Lt  Co.,  3  Colo.  App. 
319,  324,  33  Pac.  70.  Another: 

"That  at  said  time  [Aagost  6,  1907],  or  at 
any  time,  the  said  Creighton  was  not  the  owner 
of  as  many  as  1,000  shares  of  stock  in  the 
said  Macitoa  Bathing  Company,  and  that  he 
could  not  become  a  director  thereof  under  the 
by-laws  of  said  company  without  being  the  own- 
er of  at  least  1,000  sbares  of  stock  in  said  com- 
pany." 

There  is  no  allegation  In  the  cmnplalnt, 
nor  proof,  that  under  the  l^-laws  the  owner- 
ship of  1,000  shares  of  stock  was  a  necessary 
qualification  for  becoming  a  director.  The 
allegation  was  that  the  ownership  of  1,000 
shares  of  stock  was  a  necessary  qualification 
for  becoming  an  offiaer.  While  the  position 
of  director  of  a  private  corporation  is  some- 
times j^oken  of  in  a  general  way  as  an 
"office,"  the  statute  clearly  dlstlngni^es  be- 
tween directors  who  are  elected  by  the  stock- 
holders and  officers  of  the- corporation  who 
are  elected  or  appointed  the  directors. 
Of  sudi  officers,  the  only  one  required  by 
statute  to  be  a  director  is  the  presldenL  Tbe 
evidence  does  not  disclose  that  the  by-laws 
made  any  like  qualification  as  to  a  mere 
director,  nor  that  tbe  defendant  Creighton 
held  the  office  of  president  of  the  Manlton 
Bathing  Company,  or  acted  as  president,  or 
any  other  officer,  In  tbe  transactl<Hia  allured 
to  have  resulted  In  damage  to  tbe  plaintiff. 
But  If  we  concede  that  the  aUegatiaus  In. 
eluded  this  quallflcatiw  fbr  a  mere  director, 
tbe  proof  hers  shows  that  from  and  after 
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Frfjruary  7,  lOOS.  Creighton  was  holder  of 
B6.220  shares  of  stock  by  transfer  on  the 
corporate  books  and  issuance  to  him  of  the 
certificates.  It  does  not  appear  that  the 
transfer  to  him  was  without  consideration, 
nor  merely  colorable.  Therefore,  prima  fade, 
he  had  the  right  to  Tote  the  stock  and  act 
as  director,  even  though  he  was  a  merely 
nominal  owner.  State  v.  T^eete,  16  Nev.  242 ; 
Be  Argns  Printing  Co.,  1  N.  D.  434,  48  N.  W. 
347.  12  L.  B.  A.  781,  788,  26  Am.  St  Rep. 
639.  The  prima  facie  showing  was  not  orer- 
come  by  the  evidence. 

[I]  As  a  part  of  said  instruction  0,  the 
Jury  vrere  also  told  that  if  they  believed  the 
defendant  Creighton  dalmed  to  be  the  owner 
of  said  56,000  shares  of  stock  of  the  Manitou 
Bathing  Company,  issued  to  Hitchcock  under 
certificates  1  and  2,  and  that  at  the  time  of 
the  transfer  to  Creighton  of  said  shares  he 
knew  that  the  stock  had  not  been  paid  tor 
by  said  Hitchcock,  and  also  knew,  when  he 
parc-hased  the  same,  of  the  alleged  fraudu- 
lent representations  made  to  and  perpetrated 
upon  the  plaintiff  by  said  Hitchcock  and  the 
Manitou  Bathing  Company,  such  claim  of 
owDershlp  by  Creighton  would  be  evidence 
of  fraud.  It  Is  not  alleged  nor  proven  tliat 
Hitchcock  did  not  cause  the  real  estate  to  be 
conveyed  to  the  company  before  he  assigned 
the  stock,  or  it  came  Into  the  hands  of 
Creighton.  The  evidence  shows  that  when 
Creighton  was  first  elected  director  by  the 
use  of  that  stock,  It  was  voted  by  his  as- 
slguor,  the  assignee  of  said  Hitchcock,  and 
that  at  the  time  he  claimed  to  be  the  owner 
thereof  and  voted  It,  It  had  been  duly  as- 
signed and  issued  to  him.  Furthermore,  the 
rt)uiplalnt  alleges,  and  the  evidence  shows, 
tbat  another  suit,  to  wit,  suit  No.  S043,  had 
been  prosecuted  in  the  same  court,  in  which 
the  parties  to  this  suit,  or  their  privies, 
Were  parties,  and  in  which  the  allegations 
were  the  same  as  the  allegations  made  In 
this  Kuit  relative  to  the  treasury  stock  and 
also  to  said  56,000  shares  of  stock,  and  In 
which  one  of  the  Issues  made  was  that  said 
56,000  shares  had  not  been  paid  for  by  Hitch- 
cock, and  was  Invalid,  and  that  Hitchcock's 
assignment  thereof  was  also  Irivaltd.  The 
evidence  shows  that  after  full  trial,  Judg- 
ment was  rendered  against  said  Hitchcock 
for  $24,000,  to  be  paid  to  said  the  Manitou 
Bathing  Company,  on  an  accounting  for  the 
stock  as  well  as  other  funds,  but  which  did 
not  purport  to  Invalidate  the  original  issue 
nor  the  subsequent  assignment  of  su!d  stock, 
nor  enjoin  the  transfer  thereof.  Therefore, 
1q  the  present  state  of  the  record,  the  pre- 
sumption must  be  indulged  that  the  money 
ladgment  settled  all  Issues,  including  the 
prayer  for  permanent  Injunction,  and  left 
the  stock  outstanding  In  the  hands  of  Hitch- 
rock's  assignees,  Including  Creighton,  valid, 
at  least  to  the  extent  that  such  assignees  had 
tbe  rij^t  to  vote  the  stock.  In  the  condition 
ol  tlie  pleading  and  proof,  the  submission  of 
^t  qnestlcm  to  the  jury  was  error. 


Moreover,  although  plaintiff  was  a  direc- 
tor, he  did  not,  at  any  time,  object  to  Crelgh- 
ton'js  acting  as  director  or  officer  on  the 
ground,  tbat  he  was  not  Qualified  by  the 
amount  of  his  stockholding.  Is  he  not  now 
estopped  from  objecting  on  that  ground? 
Cook,  iStock  &  Stockholders,  8  S23,  p.  851. 

[7]  Again,  the  jury  were  instructed  that  If 
they  believed  that  "all  of  the  foregoing  mat- 
ters and  things,"  being  all  the  matters  and 
things  assumed  to  have  been  set  forth  In  the 
complaint,  were  done  by  or  with  "the  knowl- 
edge and  consent  of  the  said  Creighton  and 
the  said  company,  and  with  the  intent  to  de- 
fraud the  said  plaintiff,  and  In  furtherance  of 
the  false  and  fraudulent  representations 
made  to  plaintiff  by  said  Hitchcock  and  th^ 
Manitou  Bathing  Company,  if  any  were  made, 
and  in  furtherance  of  the  frand  alleged  to 
have  been  practiced  upon  him  by  the  said 
Hitchcock  and  Bathing  Company,  if  any  there 
was,"  etc.,  they  should  find  for  tbe  plaintiff. 
For  reasons  already  given,  this  portion  of  the 
instruction  of  itself  would  be  quite  sufficient 
to  require  a  reversal.  We  doubt  whether 
many,  if  any,  of  the  matters  alleged  as  the 
fraud  of  Hitchcock  are  material  or  competent 
to  sustain  the  cause  of  action  against  defend- 
ants upon  which  judgment  was  rendered. 

[1-11]  We  think  the  court  committed  error 
In  giving  Instruction  10,  In  that  it  did  not 
give  the  proper  measure,  or  any  measure,  of 
damages.  That  inatructlon  Is  as  follows: 

"If  yon  find  for  the  plaintiff,  yon  will  assess 
his  damages  at  such  sum  as  you  may  find  has 
been  proven  by  the  evidence,  so  as  to  fully  com- 
pensate him  for  the  damage  sustained,  and  no 
more,  and  not  In  any  event  to  exceed  the  sum  of 
*40,000." 

The  law  seems  to  be  settled  In  this  jurisdic- 
tion tbat  in  cases  of  this  character,  where  a 
definite  rule  for  the  measure  of  damages  can 
be  given,  it  is  error  in  the  court  not  to  In* 
struct  the  jury  as  to  such  rule.  Mustang 
Bes.  Co.  T.  Hissman.  49  Colo.  308,  112  Pac. 
800;  Colo.  Spgs.  Co.  v.  Albrecht,  22  Colo. 
App.  201,  123  Pac.  957.  In  tbe  complicated 
and  confused  state  of  the  pleadings  and  rec- 
ord, It  is  argued  that  three  causes  of  action 
are  Included  in  one  count  of  the  complaint, 
namely;  (1)  An  action  for  brwich  of  express 
contract ;  (2)  on  action  for  damages  for  fraud 
and  deceit  practiced  by  Hitchcock  on  the 
plaintiff,  of  which  defendants  had  knowledge; 
(3)  conversion  of  plaintifTs  property  by  de- 
fendants. Under  the  first  cause  of  action  It 
is  clear  that  the  measure  of  damages  would 
be  the  value  of  the  capital  stock  In  the  new 
company,  which  plaintiff  alleges  he  was  to  re- 
ceive under  the  contract.  Under  the  second 
cause  of  action,  the  measure  of  damages 
would  seem  to  be  the  difference  between  the 
actual  value  of  the  stock  and  what  It  would 
have  been  worth  U  the  representations  made 
by  Hitchcock  had  been  true.  Thompson, 
Corp.  (2d  Ed.)  vol.  1,  p.  700,  and  cases  cited ; 
Smith,  Law  of  Fraud,  S  299 ;  Van  de  Wiele 
V.  Garbade,  60  Or.  587,  120  Pac.  752.  Under 
the  third  cause  of  action,  the  measure  of 
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damages  would  be  the  value  of  the  property 
converted  by  the  defendants ;  but  in  this  case 
the  property  alleged  to  have  been  converted 
was  the  property  of  the  Manltou  Bathing 
Company,  in  wliich  the  plaintiff  was  a  stock- 
holder. The  value  of  plaintiff's  Interest 
therein  would  be  the  value  of  his  proportion 
(measured  by  his  stockholding)  of  the  net  as- 
sets of  the  Manitou  Bathing  Ck>mpany  after 
all  its  debts  had  been  paid.  These  conten- 
tions make  manifest  the  necessity  for  instruc- 
tion as  to  measure  of  damages.  If  we  were 
to  concede — which  we  do  not — that  the  evi- 
dence was  sufficient  to  Justify  instructions  as 
to  measure  of  damages  on  tlie  last  two  causes 
of  action,  nevertheless  no  rule  for  the  meas- 
ure of  damages  having  been  given,  but  the 
jury  left  to  determine  the  limits  of  compensa- 
tion from  conjecture,  without  reference  to 
legal  rules,  the  verdict  cannot  be  sustained. 

[12.13]  Attention  has  been  called  to  in- 
struction No.  7,  under  which  the  Jury  were 
not  permitted  to  consider  the  negotiations 
looking  toward  the  making  of  the  agreement 
alleged  in  the  complaint,  except  for  the  pur- 
pose of-such  light  as  it  might  throw  upon  the 
acts  of  the  defendants  alleged  by  the  plain- 
tiff to  have  been  done  for  the  purpose  of  de- 
frauding him.  It  is  plainly  shown  by  the  an- 
swer made  to  special  interrogatory  2  that  the 
Jury  not  only  considered  said  negotiations  for 
other  purposes  than  that  directed,  but  that 
their  decision  of  the  entire  question  as  to 
whether  plaintiff  was  damaged  at  all  by  de- 
fendants' acta  was  based  upon  such  negotia- 
tions. Special  Interrc^tory  No.  2  propound- 
ed to  the  Jury,  and  the  answer  thereto,  are 
as  follows: 

"Question  2.  If  yon  find  from  the  evidence 
that  the  plaintiff  Campbell  has  been  damaged  by 
the  acts  and  doings  of  the  defendant  Creighton 
and  the  defendant  Mioer&l  Springs  Company,  or 
either  of  them,  how  was  the  said  Campbell  dam- 
aged? Answer:  Plaintiff  Gampbdl  was  damag- 
ed by  relying  on  representations  made  to  him 
by  Creighton  and  3.  K.,  Vanatta  lookinK  to  an 
equitable  settlement  of  the  Manitou  Bathing 
Company,  and  refrained  from  presenting  or 
pressing  his  claims  against  said  company  in 
court" 

As  has  been  said,  consideration  of  the 
agreement  alleged  was  taken  from  the  Jury. 
That  agreement,  however,  so  far  as  estab- 
lished, consisted  of  the  negotiations  and  rep- 
resentatlons  "looking  to  an  equitable  settle- 
ment" of  all  matters  concerning  the  Manitou 
Bathing  Company.  Therefore  it  appears  by 
said  answer  that  the  Jury  not  only  considered 
the  negotiations  for  other  purposes  than  that 
permitted,  but  that  they  treated  such  negotia- 
tions as  equivalent  to  an  agreement  under 
which  the  plaintiff  had  a  right  to  refrain 
from  pressing  his  claims,  which  was  directly 
prohibited  by  such  Instructions.  Moreover, 
e  representation  which  constitutes  a  promise 
to  do  something  in  the  future  will  not  sustain 
an  allegation  of  frand  and  deceit  Smith, 
I^w  of  Fraud,  |  7.  Furthermore,  It  would  be 
itbsolutely  Impossible  for  the  Jury,  or  any 
one  else  at  this  stage  of  the  proceedings,  to 


determine  what  result  would  haVe  followed 
the  pressing  of  such  claims  against  the  as- 
signment, and  therefore  there  could  be  there- 
in no  foundation  for  estimating  the  damages. 

We  have  considered  only  a  few  of  the  ob- 
jections urged,  but  we  think  It  unnecessary  to 
mention  others. 

[14]  In  this  case,  as  In  many  others.  It  Is 
strongly  urged  that  although  errors  may 
have  been  committed,  nevertheless,  as  it  ap- 
pears that  the  verdict  is  not  excessive,  and 
that  substantial  justice  has  been  done,  the 
Judgment  should  not  be  reversed.  But  Al- 
though we  may  agree  that  the  verdict  is  not 
in  apparent  excess  of  the  plalntiflTs  probable 
loss  sustained  by  reason  of  his  trusting  In 
Hitchcock's  representations,  yet  It  Is  Impos- 
sible to  concede,  under  the  state  of  the  rec- 
ord, that  Creighton  can  be  held  liable  person- 
ally for  Hltcbcodt's  fraud.  Nothing  short 
of  actual  participation  in  such  fraud,  or  Its 
legal  equivalent,  can  make  him  so  liable.  His 
status  as  a  particeps  crimlnls  is  not  shown. 

[  I  fi]  Moreover,  the  Civil  Code  and  the  rules 
of  practice  adopted  by  the  Supreme  Court  are 
Intended  to  provide,  and  do  provide,  an  or- 
derly procedure  designed  for  the  purpose  of 
making  up  issues  for  trial  and  for  the  con- 
duct of  trials.  The  right  to  insist  upon  a 
substantial  compliance  with  these  provlstoaa 
of  the  Code  and  rules  is  the  right  of  every 
litigant  and  the  denial  of  such  right  is  the 
denial  of  a  substantial  right  In  this  case  It 
Is  clear  that  plaintiff  and  defendants  alike 
construed  the  issues  made  to  be  upon  the 
alleged  agreement  and  defendants  formulat* 
ed  their  answer  to  meet  that  issue,  and  that 
only.  We  think  that  was  the  true  construc- 
tion. But  when  the  court  took  that  Issue 
from  the  Jury  and  directed  the  trial  to  pro- 
ceed upon  other  issues  not  understood  by 
the  parties  to  have  been  made,  the  trial  ceas- 
ed to  be  an  orderly  presentation  of  evidence 
essential  to  the  controversy  to  such  an  extent 
that  the  learned  trial  Judge,  in  desperation, 
declared  that  he  would  no  longer  attempt  to 
limit  the  introduction  of  testimony  to  that 
which  was  admissible,  but  would  let  the  par- 
ties "make.it  as  ridiculous  as  possible  on 
botii  sides."  It  would  be  difficult  to  conceive 
of  a  more  diaotlc  and  unsatisfactory  state  ot 
the  record  than  is  here  presented.  This  con- 
dition Is  emphasized  by  the  defendants'  an- 
swer, formulated,  as  we  have  said,  to  meet 
certain  Issues,  and  under  which  no  agreement 
was  reached  by  court  and  counsel  as  to  what 
other  allegations  of  the  complaint  were  de- 
nied or  put  in  issue,  and  by  the  fact  clearly 
outstanding,  that  the  plaintiff  had  little  firsts 
hand  knowledge  of  the  testimony  that  was 
necessary  to  supirart  his  complaint  on  the 
many  matters  affecting  the  defendants. 
Much  of  the  testimony  which  he  did  give  was 
elicited  by  his  counsel  only  after  verbal  castl- 
gntlon  and  the  pressure  of  leading  questions, 
and  which  upon  cro^-ezamlnatlon  was  ad> 
mitted  to  be  based  upon  informatlpn  derived 
from  his  attorney. 
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.  Aa  to  the  ctosB^mNrs  aaiilgned,  we  tbluk 
the  court  could  not  do  otherwise  than  with- 
draw from  conslderatton  the  agreement  as  U 
was  alleged;  but  we  are  not  satisfied  that 
the  court  nil^t  not  have  sobmittcd  to  the 
]nz7  the  question  as  to  whether  some  agree- 
ment, coDsistlDg  of  a  w;rltten  proposal  submit- 
ted by  Crelghton,  and  Its  verbal  acceptance, 
with  modifications,  understood  by  both,  did 
not  constitute  an  agreement,  or  nnderstand- 
Ing,  upon  which  both  parties  proceeded,  end 
in  reliance  vpoa  which  plalutlfi!  did,  in  fact, 
permit  the  assignment  and  the  sale  thereun- 
der to  proceed,  not  only  without  <^]ectlon, 
but  with  his  full  ccMisent  and  approval,  and 
by  reason  of  which  the  defendants  in  this 
case  may  be  under  obligations,  in  equity,  to 
share  with  defendant  tlie  capital  stodc  of  the 
defendant  company. 

[11}  We  think  the  conrt  did  not  err  In 
charf^ng  the  jury  that  for  the  purposes  of 
this  action,  the  ass^nment  made  for  the  ben- 
efit of  creditors  and  the  claims  presented 
therein  and  allowed  must  be  regarded  as 
valid,  whatever  may  be  the  rule  to  en  action 
under  the  statute  of  frauds. 

If  this  suit  were  In  the  nature  of  a  cred- 
itors* bill,  or  to  bold  the  defendants  to  an 
accounting  as  trustees,  or  a  proceeding  to 
hold  the  property  Involved  to  satisfy  any 
Judgment  that  might  be  obtained  by  plaintiff 
against  Hitchcock  and  the  Manltou  Bathing 
Company,  and  all  necessary  parties  were  par- 
ties beietos  en  entirely  Cerent  question 
would  be  presented  as  to  the  materiality  and 
effect  of  the  evidence.  The  record  shows  that 
proceedings  of  that  nature  were  Instituted  be- 
fore the  Instant  suit  was  begun,  and  are  still 
pendii^;  but  tliey  have  not  been  consolidated 
with  this, 'and  cannot  be  considered  as  af- 
fecting the  present  case. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  con- 
formity with  the  views  herein  expressed. 

Beversed  and  remanded. 

HUBLBUT  and  BMJL,  concur.  CUX- 
Xi:<GHAM,  P.  J.,  not  participating. 

MORGAN,  J.  (dissenting).  With  deference 
to  the  view  of  my  Associates,  I  do  not  concur 
In  the  reversal.  The  Judgment  was  Just,  and, 
for  this  reastm  ahme,  It  should  not  be  revers- 
ed. The  Irr^ularltles  complained  of  oc- 
caried  by  reason  of  the  desire  to  reach  the 
truth  at  the  trial,  and  not  In  a  single  Instance 
did  the  lower  conrt  commit  any  irregolarlty 
that  affected  the  substantial  rights  of  the 
parties. 

The  majority  opinion  says  the  action  is 
for  damages  for  the  breach  of  a  contract; 
bat  the  complaint  and  the  evidence,  from  my 
Tiew,  were  for  damages  on  account  of  the 
fraud  practiced  upon  the  plaintiff,  the  nego- 
ttatlons  concerning  the  contract  being  only  a 
statement  of  a  part  of  the  circumstances  con- 
stituting the  fraud  charged.  The  complaint  as 
construed  by  the  court  and  the  evidence  com>- 
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prise  three  charges  of  fraud,  dironologlcally 
stated: 

First.  That  plalntl?  was  induced,  by  the 
fraud  and  deceit  of  Hitchcock,  to  purchase 
21,000  shares,  by  being  led  to  believe  that 
Hitchcock  bad  conveyed  to  the  company  about 
$50,000  worth  of  real  pro{>erty  for  66,000 
shares,  the  remaining  51.000  being  treasury 
stock  that  was  being  sold  to  raise  money  to 
build  a  bathhouse  on  the  real  property;  when 
In  fact  the  56,000  shares  had  been  Issued 
without  consideraUon,  and  the  company  did 
not  own  any  real  estate,  but  plaintiff's  $21,- 
000  was  used  to  take  up  options  the  company 
had  on  it 

Second.  That  the  plaintiff's  wife  as  a  stock- 
holder, brought  suit  to  require  an  accounting, 
for  the  treasury  stock,  of  54,000  shares,  and 
to  require  the  66,000  shares  to  be  returned  to 
the  company  by  Hitchcock,  on  the  ground  that 
such  shares  were  issued  without  coni^era- 
tloUf  and  to  enjoin  any  transfer  thereof. 
Tenqporary  injunctloa  was  issued,  and  was 
never  dissolved,  so  far  as  this  record  shows. 
An  accounting  was  made  by  Hitchcock,  as  to 
the  treasury  stock,  and  Judgment  entered 
against  him  in  favor  of  the  company  for  $24,- 
30a59,  wtdch  it  was  found  he  owed  the  com- 
pany cm  treasury  stock  disposed  of  by  him, 
but  no  adjudication,  further  than  the  injunc- 
tion, was  had  as  to  the  66,000  shares;  that 
during  the  pendency  of  that  suit,  Cr^^ton 
and  another  were  elected  as  two  of  the  three 
directors,  by  voting  the  56,000  shares,  in  dis- 
regard of  the  vote  ot  the  21,000  shares  of 
the  plaintiff,  in  August,  1907;  that  in  Feb- 
ruary following^  the  two  directors  aforesaid, 
having  In  the  meantime  taken  poBsessI<m  of 
the  books  of  the  company,  and  having  av- 
sumed  the  absolute  control  and  management 
ot  tiae  company's  aftairs,  plaintiff  refusing 
to  act,  amended  the  by-laws,  set  a  new  date 
for  annual  meetings,  and  by  the  vote  oC  the 
same  stock,  transferred,  in  the  meanUme,  to 
Crelghton  without  consideration,  elected 
three  directors,  consisting  of  Crelghton  and 
two  others,  who  in  March  following  made  a 
fraudulent  asslgnmait  for  the  benefit  of  cred- 
itors; that  plaintiff  sued  them  and  the  as- 
signee, ailing  ttie  fraudulent  purpose  of 
Oka  assignment,  and  asked  an  injunction 
against  the  assignee  from  further  proceedings 
therein.  Considerable  evidence  was  Introduc- 
ed herein,  tending  to  prove  the  fraudulent 
purpose  of  this  assignment 

Third.  That  in  order  to  settle  all  differenc- 
es between  the  plaintiff  and  Crelghton,  and 
to  satisfy  the  plaintiff's  rights  and  claims, 
Crelghton  proposed  to  plaintiff,  and  it  Is  a> 
leged  that  he  agreed,  if  plaintiff  would  dedst 
from  prosecuting  his  action  against  the  as- 
signee, and  drop  all  other  litigation,  that  he 
(Crelghton)  would  organize  a  new  company — 
after  the  assignment  proceedings  had  been 
first  closed,  the  property  sold,  and  the  as- 
signee discharged— and  have  the  purdiaser 
at  the  assignee's  sale  transfer  all  t^e  pr(V 
erty  to  the  new  ccjm|>any  and  have  new 
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shares  Issued  to  the  plaintiff  to  satis^  his 
rights,  and  to  Oeighton  and  other  stock- 
holders to  satisfy  their  rights,  and  to  pay 
them  for  the  money  actually  Invested,  and 
that  he  (Crelghton)  would  build  a  f30,000 
batbhonse,  apparently  from  the  sale  of  stock 
In  the  new  company ;  that  after  the  assign- 
ment was  closed  and  the  property  transferred 
to  the  new  company,  Crelghton  refused  to  go 
any  further  with  the  alleged  contract,  and 
refused  to  recognize  the  plaintiff's  rights 
thereafter,  but  Issued  all  of  the  shares  In  the 
new  company  to  himself,  except  three  shares, 
of  $1  each,  one  to  each  of  the  three  directors 
there^,  thus  completely  Ignoring  plaintiff, 
who  was  thus  deprived  of  his  money  and  of 
all  Interest  in  the  property  Into  which  It 
had  been  converted. 

These  allegations  were  immediately  fol- 
lowed by  a'  closing  statement  in  the  com- 
plaint: 

"That  hv  taid  acU  of  the  said  defendants  and 
each  of'them  this  plaintiff  has  been  damaged  tti 
the  amount  of  ^MfiOO." 

The  court  submitted  the  negotiations  con- 
ce'ruing  the  contract  as  a  part  of  the  "said 
acts." 

Plaintiff  Introduced  bis  testimony  In  the 
order  of  the  allegations  In  the  complaint, 
showing  that  he  had  been  deceived  Itl  the 
purchase  of  the  stock  originally;  that  the 
defendant  Crelghton  had  oppressively  and 
fraudulently  used  the  56,000  shai-es  of  stock, 
which  it  clearly  appeared  were  Issued  with- 
out consideration  to  Uitehcock,  and  had  been 
transferred  to  Crelghton  with  such  knowl- 
edge, and,  by  such  use  of  it,  he  had  thereby 
oppressively  and  fraudulently  obtained  ab- 
solute control  and  management  of  the  coms 
pany,  and  had  fraudulently  made  the  assign- 
ment for  the  benefit  of  creditors,  and,  through 
the  negotiations  concerning  the  contract,  had 
lulled  the  plaintiff  into  security,  and  caused 
him  thereby  to  refrain  from  pressing  his 
suit  against  the  asislgnee,  and  thereafter  by 
the  sale  and  transfer  of  property  had  con- 
verted to  his  own  use,  and  the  use  of  the  de- 
fendant company,  all  of  the  property  of  the 
old  company,  without  paying  anything  to  the 
plaintiff,  or  to  any  one  else,  for  it,  except 
about  $12,000  that  was  bid  for  the  property 
at  the  assignee's  sale  which  was  used  to 
pay  off  Indebtedness  of  the  company,  con- 
slstins  of  $5,000  due  Crelghton  for  dalma 
allowed  by  the  assignee  and  assigned  to  him, 
and  of  about  $7,000  borrowed  money  and 
other  claims  and  expenses,  thus  showing 
plaintiff's  damage  through  and  by  reason  of 
the  various  acts  of  fraud  charged,  and  meas- 
ured by  the  interest  plaintiff  had  in  the 
property  so  fraudulently  obtained  by  the  de- 
fendants. Plaintiff  obtained  judgment  for 
an  amount  much  less  than  the  value  of  the 
property,  after  deducting  the  $12,000  Crelgh- 
ton paid  for  it  at  the  sale,  and  less  than  the 
value  of  his  interest  therein. 

It  Is  true  the  lower  court  Instructed  the 
jury  that  plaintiff  had  failed  to  prove  on  at>- 


Bdlnte  contract  of  settl^ent,  and  told  coun- 
sel, on  overruling  a  motion  for  judgment  tor 
the  defendants  and  nonsnlt,  at  the  close  ot 
plalntUTs  case,  that  he  would  submit  the 
negotiations  concerning  the  contract  to  the 
Jury,  and  he  did  afterward  so  Instnict  them, 
for  their  consideration,  In  so  ftir,  only,  as 
such  negotiations  would  throw  li^t  upon 
the  fraud  chained  against  the  defendants. 
The  defendants,  without  objection  to  each. 
statement  of  the  court,  proceed*  '  to  intro- 
duce tbdr  testimony  In  defense  oi  the  charg- 
es of  fraud,  and  made  no  objection  to  the 
instruction  aforesaid,  thus  acquiescing  in 
the  ruling  of  the  court  and  accepting  the  is- 
sue thus  made  upon  the  question  of  fraud. 
The  verdict  of  the  jury  was  against  them  for 
only  $15,550,  which  the  Jur^*,  no  doubt,  con- 
sidered the  actual  value  of  plalntUTs  Interest 
In  the  proiperty  so  taken  from  him  by  the  de- 
CendantB. 

Thus  It  appears  that  the  action  was  not  for 
a  breach  of  contract;  and,  even  If  it  were 
partially  so,  as  originally  stated  In  the  com- 
plalnt,  the  court  narrowed  and  llinited  the 
Issues  to.  the  one  question  ot  fraud,  and  sut>- 
mitted  the  negotiations  concerning  the  con- 
tract for  the  Jury's  consideration  as  to  the 
fraud  charged  against  the  defendants.  Such 
narrowing  of  the  Issues  was  not  only  a  wise 
action  on  the  part  of  the  lower  court,  but  was 
acquiesced  in  by  the  connsel  for  the  defend- 
ants, as  shown  by  three  things:  First,  they 
denied  In  an  amended  answer  "that  the  de- 
fendant Crelghton  made  the  representations 
to  the  plaintiff  alleged  in  paragraph  6,"  In 
reference  to  the  contract,  and  denied  "that 
the  plaintiff  did  or  refrained  from  doing  any 
matter  or  thing  whatever  by  reason  of  the 
alleged  agreement  or  any  agreement  with 
the  defendants,"  thus  aiding  the  complaint 
and  showing  an  actual  Joinder  of  issue  coa- 
cernlng  the  effect  of  these  negotiations;  sec- 
ond, the  defendants  introduced  their  evidence 
on  the  issue  of  fraud,  tiius  acc^tlng  sucb 
issue;  third,  the  defendants  made  no  objec- 
tion whatever,  and  saved  no  exception,  to  the 
instruction  of  the  court  submitting  the  nego- 
tiations concerning  the  contract  for  whatever 
light  they  might  throw  upon  the  charge  of 
fraud,  thus  acquiescing  in  the  Issue  submit- 
ted. 

All  the  negotiations  concerning  the  con- 
tract (which  Included  Crelghton's  crfTer  to 
pay  and  satisfy  plaintiff,  and  to  persuade 
him  to  drop  his  suit  against  the  ass^nee  and 
the  directors  who  made  the  assignment,  one 
of  whom  was  Crelghton,  by  the  transfer  to 
plaintiff  of  a  sufficient  number  of  shares  in 
the  new  company  to  be  organized)  were  per- 
tinent facts,  tending  to  prove  a  consequent 
admission  of  the  fraud  charged,  an  acknowl- 
edgment of  plaintiff's  rights  and  interests. 
If  the  56,000  shares  had  not  been  fraudu- 
lently used  to  control  the  company;  if  the 
assignment  was  in  good  faith;  why  were 
these  negotiations  carried  on,  the  purpose  of 
which  was  to  stop  the  suit  against  the 
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tdgnee  and  to  settle  vrlth  plaintiff?  And  If 
the  negotiations  wei'e  In  good  faith,  why 
were  they  so  completely  repudiated  after  the 
defendants  olitalned  the  property?  The 
court  properly  stihinitted  these  negotiations 
to  the  Jury,  as  part  of  the  fraud  charged. 

Thns  it  not  only  appears  that  the  nonsuit 
was  properly  denied,  but  that  the  defendants 
waived  the  alleged  error  in  refusing  it,  al- 
though the  majority  opinion  concludes  that 
the  overruling  of  the  motion  for  a  directed 
verdict  and  nonsuit  was  sufficient  to  reverse 
the  case. 

The  defendant,  Creighton,  stated  in  his 
answer  that  he  did  not  have  and  could  not 
obtain  sufficient  khowledge  or  Information 
upon  which  to  base  a  belief,  as  to  the  allega- 
tion, that  he  never  did  at  any  time  own  to 
exceed  220  shares  of  stoclc  In  the  company. 
This  must  be  taken  as  an  admission  that  he 
never  owned  the  66,000  shares  with  wlilch  he 
obtained  control  of  the  company,'  and  the 
court  so  instructed  the  jury,  and  defendants 
made  no  objection  and  saved  no  exception 
thereto. 

The  evidence  for  the  defense  consisted 
almost  entirely  In  an  effort  to  prove  the 
necessity  and  validity  of  the  assignment  and 
the  proceedings  therein  .terminating  In  the 
assignee's  sale.  They  did  put  plaintiff  on 
the  witness  stand,  and  be  reiterated  that  be 
was  deceived  and  fraudulently  Induced  to 
buy  the  shares  la  the  company;  that  tlie 
56,000  shares  were  originally  Issued  without 
consideration  to  Hitchcock,  tben  to  his  bijotb- 
er  Dean,  and  then  to  Creighton;  that  the 
assignment  was  illegal,  and  a  majority  of 
the  claims  filed  in  that  proceeding  were  il- 
legal; that  the  having  of  the  56,000  shares 
liT  Creighton  at  the  annual  meeting,  and  his 
assuming  control,  was  one  cause  of  his  loss 
and  damage,  together  with  the  testimony 
that  he  did  nothing  to  hinder  the  assignee's 
sate,  and  that  Creighton  and  the  company 
now  had  all  the  property  that  was  paid  for 
with  his  money.  They  did  not  put  Cfelghton 
or  any  one  of  the  directors  of  the  defendant 
company  on  the  stand.  They  ought  to  have 
been  able  to  testify.  If  It  were  true;  that  they 
were  not  guilty  of  the  fraud  charged.  They 
knew  wbether  the  56,000  shares  were  fraudu- 
lently used  to  obtain  control  of  the  company 
and  to  make  the  assignment,  and  to  thus 
obtain  all  the  property  at  the  company. 
Thdr  failure  to  testify  must  bate  been  con- 
sidered by  the  Jury.  It  was  a  circumstance 
far  from  favorable  to  Creighton,  or  to  tbe 
tbiee  directory  all  of  whom  had  been  Crelgh- 
toa's  attorneys  In  t^rd  to  matters  Involved 
in  this  suit. 

The  majortty  opinion  concludes  that  tbe 
Judgment  should  be  reversed  because  the 
court.  In  stating  the  issnes  made  by  the 
pleadings,  made  mlsstatemeats  prejudicial  to 
defendants.  The  entire  scope  and  purport 
of  tbe  complaint  was  to  state  facts  constitut- 
lag  the  fraud  by  which  plaintiff  was  denrlr- 
ed,  first  of  his  moo^,  and  Afterwf^  o£  the 


property  purchased  with  his  money,  and  that 
the  defendant  Creighton  had  knowledge  of 
those  facts,  did  them  himself,  or  consented 
to  and  approved  them,  and  accepted  the  fruits 
thereof;  and  the  instruction  relied  upon  as 
reversible  error  was  a  general  statement  of 
the  allegations,  as  construed  by  the  court, 
and  could  not  have  deprived  the  defendants 
of  any  substantial  right.  The  same  may  be 
said  as  to  the  part  of  the  seventh  instruc- 
tion, considered  as  reversible  error,  with  the 
additional  reason  that  defendants  made  no 
objection  and  saved  no  exception  to  it.  They 
acquiesced  in  it  As  to  Instruction  No.  9, 
wherein  the  court  Included  Creighton  as  a 
director  making  the  ?1,500  loan,  this  was  a 
mistake,  as  he  was  not  a  director  then.  It 
was  Quite  Immaterial,  however,  whether  he 
assisted  In  making  this  loan;  the  charge 
was  that  It  was  made  contrary  to  the  by- 
laws of  the  company,  and  over  protest.  The 
Jury  could  not  have  been  misled  by  this  very 
slight  mistake.  Furthermore,  it  is  corrected 
by  other  instructions,  where  It  is  plainly  stat- 
ed that  Creighton  first  became  a  director  in 
August,  1007,  a  year  after  the  said  loan; 
and,  In  another  Instruction,  the  directors' 
names  are  stated  who  made  this  loan.  There 
was  no  such  assuming  of  the  existence  of 
evidence  here  as  referred  to  in  the  authori- 
ties dted  in  the  majority  opinion.  It  is  then 
conclqded  In  the  majority  opinion  that  re- 
versible error  was  committed  in  the  same 
instruction  by  instructing  that  Creighton 
could  not  become  a  "director"  under  the  by- 
laws, without  he  owned  1,000  shares,  when 
the  allegation  was  that  no  one  could  become 
an  "officer"  without,  owning  1,000  ^ares. 
The  evidence  disclosed  that  Creighton  wqs  a 
director  and  an  otllcer,  vice  president,  betoxe 
he  even  claimed  tp  own  but  220  shares,  elect- 
,ed  by  Hitchcock's  voUng  the  66,opo  shares 
for  him.  These  ^re  infinitesimal  technicali- 
ties, and  if  the  reyersal  of  this  Judgment  be 
baaed  uj>on  sucU  errors,  tlien  It  is  doubly  true 
that  "niortal  vision  Is  a  grievous  bar  to  per- 
fect judgm^t"  It  may  be  exhilarating  and 
pleaslpg  t9,  exercise  the  mind  and  stimulate 
the  ambition,  in  working  out  the  enigmas  of 
technical  propeduxe,  but  it  is  "our  pleasant 
vices  that  make  instruments  to  scourge  lu." 
'  The  majority  opinion  says  .that; 

"It  does  not  appear  that  the  transfer  to 
Creighton  of  the  5^000  sharps  was  without  con- 
sidpration  nor  merely  colorable,  therefore,  prima 
fade,  he  had  tbe  right  to  vote  the  stock  and 
act  as  a  director,  even  though  he  was  a  merely 
nominal  owner." 

But.  he  admitted  in  the  pleadings,  and  the 
court  instruct^  the  Jury  without  his  objec- 
tion or  exception,  that  he  never  owned  to 
exceed  220  siiarea.  Thta  admission  is  clear 
and  was  certainly  intentional,  because  an 
amendment  was  made  to  the  answer  for  the 
specific  purpose  of  denying  directly  allega- 
tions of  the  complaint,  and  ttiis  aU^atlon 
was  deqied  again,  on  Information,  and  belief. 
The  certainty  of  such  Mitentlon  to  admit  is 
eh9W](L  bg  tbe  f»ct,  that  no  objeetipn  jraa 


Digitized  by 


45S 


140  PACIFIC  REPORTER 


(Colo. 


made  to  the  Instruction  telling  the  Jury  »uch 
fact  was  admitted.  Crelgbton  did  not  testify 
at  all,  and  lie  did  not  allege  that  they  were 
ever  paid  for,  and  the  plaintiff  proved  that 
the  only  way  Creighton  ever  became  a  direc- 
tor was  by  the  vote  of  these  shares  over  the 
vote  of  plaintiff's  21,200  shares;  and  that  by 
these  shares  another  director,  who  never 
owned  1,000  shares,  was  elected,  constituting 
a  majority  of  the  board,  and  that  these  two 
changed  the  by-laws,  set  another  date  for  an 
annual  meeting,  elected  three  directors,  at  an 
annual  meeting  "held  in  accordance  with  the 
new  by-laws,"  made  an  assignment  for  the 
benefit  of  creditors,  and  thereafter  sold  the 
property  and  conveyed  It  to  the  new  company 
and  Issued  all  the  stock  therein  to  Creighton, 
except  thre^  shares. .  Now,  where  la  the 
prima  facie  right  even  to  act  as  a  director, 
to  say  nothing  of  what  he  did  thereafter? 

Another  error  is  found  in  the  ninth  In- 
struction: That  the  court  told  the  jury.  If 
they  believed  Creighton  claimed  to  own  the 
66,000  shares,  and  at  the  same  time  knew 
that  the  same  bad  not  been  paid  for,  and 
knew  of  the  fraudulent  representations  of 
Hitchcock  and  the  old  company,  such  claim 
would  coDstltutA  a  fraud.  The  majority 
opinion  says  this  was  error  because — 
"it  is  not  alleged  nor  proved  that  Hitchcock  did 
not  cause  the  real  estate  to  be  conveyed  to  the 
company  before  be  assigned  the  etoc^,  or  it 
came  into  the  hands  of  Creighton." 

This  was  not  error.  The  instruction  Is  too 
favorable  to  defendants.  They  admitted  that 
Cr^ghton  never  owned  these  shares.  Creigh- 
ton did  not  allege,  nor  testify,  that  he  did, 
but  admits  he  did  not;  and,  to  the  charge 
that  he  never  owned  to  exceed  220  shares,  he 
says  in  his  answer  that  he  did  not  have  suffi- 
cient knowledge  or  Information  upon  which 
to  base  a  belief.  S^irthermore,  he  became  a 
director  and  vice  president  of  the  company, 
and  acted  as  such,  for  abont  five  months  be- 
fore he  ever  claimed  to  own  but  220  shares, 
thus  having  ample  knowledge  of  the  com- 
pany's affairs,  and  especially  as  to  whether 
these  shares  had  ever  been  paid  for;  for,  be- 
fore be  voted  tbem  for  himself  and  the  other 
two  directors,  and  while  he  was  a  director 
and  vice  president,  the  Judgment  for  $24,000 
was  obtained  for  the  company  against  Hitch- 
cock for  the  balance  Hitchcock  owed  the  com- 
pany on  his  disposition  of  the  54,000  shares 
of  treasury  stock,  rendered  on  a  report  of  a 
referee  that  showed  conclusively  that  Hitch- 
cock had  never  paid  the  company  anything 
for  the  S6,000  shares,  but  lacked  $24,000  of 
having  Jturned  over  property  to  the  company 
as  the  equivalent  of  the  54,000  shares  of 
treasury  stock.  Furthermore,  the  referee's 
report  showed  that  plaintiff's  money  had  been 
used  to  pay  for  about  all  the  property  the 
company  owned  at  that  time.  Furthermore, 
the  complaint  in  that  case  alleged  Hitch- 
cock's fraud;  and  a  director  and  vice  presi- 
dent would  know  of  all  the  proceedings  In '  a 
suit  tai  which  hlB  comj^any- obtained  a  Judg- 


ment for  $24,000,  and  would  know  that  Hitch- 
cock never  did  transfer  any  property  to  the 
company  for  the  56,000  shares.  And  defend- 
ants do  not  deny  in  the  Instant  case  the  al- 
legations of  Hitchcock's  fraud,  and  that  he 
never  paid  anything  for  these  shares,  but 
only  deny  that  they  knew  It, 

The  majority  opinion  says  this  judgment 
of  $24,000,  prima  facie,  settled  all  issues  in 
that  case  and  "left  the  stock  standing  In  the 
name  of  Hitchcock's  assignees,  including 
Creighton."  Now  Creighton  never  claimed 
these  shares  at  that  time ;  this  judgment  was 
obtained  in  January,  and  the  only  evidence 
Indicating  that  these  shares  were  ever  eren 
transferred  to  him  was  plaintiff's  testimony 
from  a  manarandom  that  the  books  showed 
a  transfer  F^nmary  7,  1908,  about  12  daye 
after  the  judgmMit  and  S  ^ys  before  Creigh- 
ton voted  tbem  for  himself  as  director.  So 
Creighton  was  not  an  assignee  wbaa  the 
judgment  was  entored.  As  to  the  umw^ 
judgment,  prima  fade,  settling  all  issaes,  the 
record  In  that  proceeding  showed  the  con- 
trary. After  a  temporary  Injunction  was  is- 
sued as  to  any  transfer  of  these  shares, 
Ifltchcock  filed  an  answer,  saying  be  liad 
transferred  the  shares  to  his  brother  before 
he  knew  oi  the  injunction ;  and  the  court 
appointed  a  referee,  and  ordered  an  account- 
ing as  to  the  54,000  shares  of  treasury  stoc^ 
and  in  such  order,  all  other  Issues  were  con- 
tinued until  the  report  of  the  referee  was 
made,  upon  which  the  court  rendered  the 
Judgment  for  $24,000,  without  any  adjudi- 
cation concerning  the  66,000  shares;  neither 
Hltcbcock's  brother  nor  Creighton  being  de- 
fendants. And,  even  if  the  56,000  shares 
were  left  in  Hltchcodc's  brother  as  assignee, 
there  was  no  adjudication  that  be  owned 
them,  or  that  they  were  not  assigned  with- 
out consideration,  but,  on  the  contrary,  no 
finding  or  adjudication  was  made  concern- 
ing tbem;  nor  would  such  leaving  ot  the 
shares  in  the  said  assignee's  hands  ovovcMne 
the  admisdon  of  Creighton  that  be  never 
owned  to  exceed  220  shares,  or  his  admis- 
sion of  the  dbarge  that  Hitdiooc^  never  paid 
anything  for  tbem,  couided  with  bis  failure 
to  testify  on  any  laeue. 

The  majority  opinion  says  that  the  judg- 
ment should  be  reversed  because  the  court 
instructed  the  jury  that,  if  they  believed  all 
the  matters  or  things  set  forth  in  the  com- 
plaint were  done  by  or  with  the  knowledge 
and  consent  of  Gr^htoa,  and  in  furtberauce 
of  Hitchcock's  fraud  upon  plaintiff,  they 
should  find  for  the  plaintiff.  This  was  not 
error:  First.  Because  it  was  favorable  to 
defendants.  It  required  the  jui7  to  find  tbat 
all  of  the  matters  and  things  were  done  to 
defraud  the  plaintiff.  Second.  If  Creighton 
adopted,  carried  on,  and  used  for  his  own 
benefit  the  frand  of  Hitchcock,  together  with 
the  things  he  did  on  his  own  initiative  ttaerc' 
lifter,  the  verdict  sbould  have  been  tm  the 
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lOatotUC  Tbtc±  Otber  liutnictlons  clearly 
deflue  the  Issuee,  bo  Utat  tbla  iBstructtoo  is 
made  <tear  to  tbe  ^ray. 

The  majority  opinion  says  tlu&  the  lower 
court  by  InatracUon  No.  10,  ewmnltted  fatal 
error  that  It  did  not  give  the  proper 
measure,  or  any  measnre,  of  damages."  One 
reason  why  su<di  alleged  omlssloa  to  Instruct 
was  not  rererstble  error  Is  that  the  defendant 
dtd  not  ask  for  any  snch  Instruction,  never 
objected  to  the  Instmctlon  given,  for  this 
reason,  and  nerer  called  the  court's  atten- 
tion to  the  matter,  bat  objected  only  on  tbe 
ground  that  no  Instruction  at  all  as  to  dam- 
ages should  hare  been  given.  It  Is  true  that 
there  are  instances  where  tbe  court  should 
give  such  an  Instmctlon  of  Its  own  motion, 
but  this  la  not  one  of  them.  In  the  case  of 
Mustang  Co*T.  Hlssman,  49  Colo.  808,  112 
Pac  800,  and  Ck>lo.  Spgs.  Co.  t.  Albrecbt,  22 
Colo.  App.  201.  123  Pa&  9&7,  died  in  the 
majority  opinion,  there  was  a  clear  dispute 
at  tbe  trial  as  to  tbe  proper  measure  of  dam- 
ages, and  a  proper  Instruction  was  refused, 
and  the  issne  was  tbe  amount  of  damages 
actaally  sustained. '  In  such  Instances,  tbe 
coort  should  guide  the  jury  by  approprlste 
InstractloDS.  In  the  present  case  the  con- 
tmtltHi  of  d^ndants  is,  and  was  at  the  tri- 
al, that  no  damage  was  sustained  and  ntme 
proved.  Furthermore,  If  tbe  court  had  given 
to  tbe  jury  such  an  instmctlon.  It  could  sot 
have  caused  the  jury  to  find  a  verdict  tot  a 
less  amount  under  tbe  evidence. 

There  was  no  reversible  error  pwtatnliig 
to  the  answer  of  the  Jury  to  the  special  In- 
terrogatory, for  two  rmstms:  First  The 
answer  dlsekwes  only  <me  my  In  which 
Iitahitlff  was  damaged,  U  it  disclosefl  any 
way  that  he  was  damaffei,  and  Is  sot  there- 
ffflre  Inconsistent  with  the  general  verdict 
The  answer  discloses  one  ot  the  ways  in 
wbldi  the  plaintiff  was  defrauded  rather 
than  damaged,  but  two  more  charges  of 
fraud  were  made  upon  which  the  verdict  may 
stand.  If  the  answer  does  not  exclude  every 
otber  conclusion  that  will  authorize  a  recov- 
ery for  the  plaintiff,  then  it  Is  not  Inconsist- 
ent with  the  general  verdict;  and,  if  not  in- 
consistent, tbe  general  verdict  should  stand. 
2  Thompson  on  Trials,  1958  (2d  Ed.) ;  Drake 
T.  Justice  6.  M.  Co.,  32  Colo.  260,  75  Paa 
912.  Tbe  special  finding  will  not  control  tbe 
general  verdict  "unless  Invlndbly  antagonis- 
tic to  it"  Id.  1962.  1967 ;  D.  4  B.  G.  R.  It. 
Co.  V.  Bedell,  11  Colo.  App.  140,  54  Pac.  280. 
Second.  The  interrogatory  was  confusing 
and  misleading  as  tbe  answer  shows.  -  If  the 
question  bad  been,  how  was  the  plaintiff  de- 
frauded? it  would  have  be^  responsively  an- 
swered in  part.  But  that  was  not  the  ques- 
tion, and  the  answer  was  therefore  Indefinite, 
The  question  propounded  was  intended  to 
dldt  a  different  response-  Counsel  should 
have  required  tbe  jury  to  answer  It,  If  poasl-* 
ble.  The  question  was  confusing  also  be- 


cause it  did  not  call  for  a  "partlculu  ques- 
tion of  fact"  as  the  Code  provides.  Special 
findings  of  facts  by  a  jury  are  often  wise 
precautions,  but  In  order  that  th^  may  sot 
be  nsed  to  cmifuse  and  to  famish  error,  they 
should  be  ma^  imly  as  to  definite  and  par- 
ticular queetions  <^  fact,  and  not  as  to  the 
evidence  on  which  a  question  of  fact  la  based. 

Tba  majority  opinion  condudn  that  tbe 
defendants  were  denied  a  substantial  right 
because  the  trial  did  not  proceed  in  all  re- 
spects in  compliance  with  the  wderly  pro- 
cedure designed  for  the  purpose  of  making 
up  issues  for  trial  and  for  the  conduct  of 
trials.  The  trial  of  this  cause  required  about 
nine  days  in  tbe  lower  court,  and  there  are 
In  the  record  many  Instances  that  required 
discretion,  but  the  only  actual  deviation  from 
reasonable  regulajrlty  consisted  in  the  action 
of  tbe  lower  court  In  submitting  to  the  jury 
the  consideration  of  the  negotiations  concern- 
ing the  alleged  contract;  but,  as  has  been 
shown,  this  was  a  wise  and  reasonable  thing 
to  do,  and  counsel  for  the  defendants  ac- 
quiesced In  it  Furthermore,  the  statute  pro- 
vides, in  reference  to  appeals,  that  the  Su- 
preme Court — 

"shall  disregard  any  error  or  defect  in  the  pro- 
ceedings which  shall  not  affect  tbe  substantial 
rights  of  tiie  parties,  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  ercor  or 
defect"   Section  20,  Sen.  I«ws  IftU,  c. 

Die  oitlre  purpose  of  that  aot  waa  to 
fftdllthte  the  speedy  determination  of  causes, 
and  to  leasok,  If  not  to  prevent^  the  reversal 
of  causes  for  teclmical  reason&  Few  provl- 
siMiB  of  the  statute  have  been  so  frequently 
dted,  and  bo  infrequently  obeyed.  Th»  re- 
enactment  In  1911  of  that  statute  is  a  plain 
reminder  that  a  similar  statute,  that  had  been 
in  existence  since  1877.  had  not  been  receiv- 
ing the  attention  that  the  Legislature  in- 
tended. Technicalities  should  never  be  used 
to  reverse  a  just  judgment  The  reversal  of 
this  judgment,  in  my  oplnlMi,  cannot  be 
based  upon  anything,  except  that  It  was  not 
found  according  to  certain  rules.  In  a  very 
recent  case  (Taylor  v.  Thomas,  77  N.  H.  410, 
92  Atl.  7^)  the  Supreme  Court  of  New  Hamp- 
shire said: 

"It  is  now  aniversally  recognized  that  the  ob- 
ject of  a  trial  is  to  ascertain  the  truth  by  ra- 
tional means.  The  sporting  theory— the  theory 
that  a  judicial  trial  la  a  game  to  be  played  ac- 
cording to  certain  rules — has  no  more  place  In 
the  present  conception  of  the  administration  of 
justice  than  has  the  wager  of  battle." 

Just  judgments  are  too  frequently  reversed 
because  learned  members  of  the  bar  boldly 
assert  some  technical  rule,  and  so  plausibly 
maintain  it  with  citations  and  argument 
based  upcm  iron-clad  rules  handed  down  to 
us  from  past  ages  that  tbe  courts,  sometimes 
in  fear  of  reversal  by  a  still  higher  tribunal, 
sometimes  from  the  mistaken  belief  that  It 
is  tbe  law,  and  in  some  few  Instances  from 
a  lack  of  extended  consideration,  adopt  such 
technical  precedents  and  reverse  Just  Judg- 
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mients  because  they  were  not  recovered' with 
that  degree  of  nicety,  science,  und  art  tbat 
does  aometlmes  so  adorn  Judicial  procedure 
that  even  an  unjust  Judgment  Is  permitted  to 
stand. 

majority  opinion  concedes  that  some- 
thing might  have  lieen  done  by  the  lower 
court  to  permit  the  plaiutitt  to  share  In  the 
stock  of  the  new  company;  but  plaintiff  was 
not  compelled  to  sue  for  a  part  of  such  stoclc, 
and  the  lower  court  sustained  a  money  judg- 
ment, as  sued  for,  wtilch  conferred  the  same 
beiieflt,  and  which  defendants  seemed  to  pre- 
fer,  by  acquiescing  in  the  Issues. 

It  is  true,  as  the  majority  opinion  Indi- 
cates, that  the  record  contained  Intimations 
of  plaintiffs  ignorance.  It  clearly  shows, 
also,  his  Innocence,  that  he  was  not  a  shrewd 
man,  that  he  knew  nottttug  about  the  law, 
and  that  he  was  easily  Influenced  and  with- 
out Ingenuity.  "There  are  no  tricks  lifc  plain 
and  simple  faith." 

Remanding  for  another  trial  means  further 
expense  to  plaintiff,  the  necessity  of  delay, 
another  opportunity  for  defendants  to  defeat 
a  Just  cause,  simply  to  require  a  more  rigid 
enforcement  of  the  technical  rules  of  plead- 
ing and  practice.  Such  rules,  like  the  stat- 
ute of  frauds,  have  l>een  adopted  to  prevent 
fraud  and  injustice,  not  to  p»mlt  and  pro- 
mote them.  In  1  Thomiraon  on  Corporations, 
$  870,  It  Is  said: 

"For  the  clearest  reascoiB,  the  officers  of  a  cor- 
poration will  not  be  permitted  to  Issue  the  stock 
DeloDging  to  tlie  company  to  themaelves,  with 
the  design  and  for  the  purpose'  of  retaining 
thetnselveB  in  office.  •  •  •  So,  directors  were 
enjoined  from  iaauing  new  stock  immediately 

f rior  to  an  election  for  the  sole  purpose  of  con- 
rolling  it.  *  *  *  They  show  a  clear  case  of 
fraud  upon  the  rights  of  the  existing  stockhold- 
ers." 

For  a  much  greater  reason  Is  it  fraud  for 
directors  to  elect  themselves  by  the  vote  of 
shares  that  have  never  been  paid  for,  with 
their  knowledge.  Fraud  is  not  readily  (das- 
sifled  or  defined,  and  the  courts  usually 
avoid  attempting  It ;  It — 
"is  BO  various  in  form  and  color  that  It  Is  diffi- 
cult, if  not  impossible,',  to  confine  it  within  the 
limits  of  any  precise  definition."  JEerr  on 
Fraud  and  Mistake,  page  42. 

This  author  further  aaya: 

"The  fertility  of  man's  Invention  in  devising 
new  schemes  of  fraud  is  so  great  that  courts  of 
equity  have  declined  the  hopeless  attempt  of  em- 
bracing in  one  formula  all  Its  varieties  of  form 
and  color,  reserving  to  themsdves  the  liberty 
to  deal  with  it  under  whatever  form  it  may 
present  itself." 

In  the  case  of  Hanger  .et  al.  v.  Evins  et 
al.,  38  Ark.  3.34,  34(1,  the  court  said: 

"The  criterion  is  the  good  sense  of  the  jury, 
estimating  the  character  of  the  transaction  hy 
applying  to  the  evidence  their  general  knowledge 
of  human  motives,  and  their  sense  of  dealing. 
Fraud  is  manifold  in  its  devices,  and  its  iugre- 
dieuts  cannot  be  so  defined  as  to  include  alt 
fnsi'fl,  save  hy  such  tceneral  statementR  as  must, 
after  all,  refer  tlie  question  to  the  judgment  of 
the  Jury  upon  the  facts.    Twelve  men,  taken 


from  the  mass  of  dtizens,  wtll  rarely  fail  to 
detect  a  fraudulent  intent,  if  any  such  existed, 
from  all  the  circumstances." 

In  the  case  of  Klrby  v.  IngeraoU,  1  Har. 
Ch.  172,  190,  a  case  In  which  one  parlzier, 
wltbout  the  consent  of  his  copartner,  made 
an  asdgnment  for  the  benefit  of  creditors, 
the  court  said: 

"By  the  term  'fraud,'  It  should  be  remember- 
ed that  the  legal  intent  and  effect  of  the  acta 
complained  of  is  meant  The  law  has  a  stand- 
ard for  measuring  the  intent  of  parties,  and  de- 
clares an  illegal  act,-  prejudicial  to  the  rights  of 
others,  a  fraud  upon  such  rights,  although  the 
parties  deny  all  intention  of  conunitting  a 
fraud." 

Crelghton's  failure  to  testify  had  Its 
weight  with  the  judge  and  jury. 

"The  failure  of  a  party  to  testify  in  his  own 
behnlf  as  to  disputed  matters  wittiln  his  per- 
sonal knowledge  warrants  the  inforeoce  tbat  his 
testimony  would  be  unfavorable  To  his  conten- 
tion on  those  points."   9  Enc.  Ev.  969. 

"Where  a  party  is  charged  with  fraud  and 
fails  to  come  forward  and  testify  to  repel  the 
charge,  he  generates  by  his  failure  an  unfavor- 
able presumption  against  his  cause.  Stephen- 
son V.  Kilpatrick,  166  Mo.  262,  65  g.  W.  773." 

"When  it  is  reasonably  within  the  power  of  a 
part^  to  offer  evidence  npdn  the  facts  and  rebut 
the  inferences  which  the  circumstances  tend  to 
establish  against  aim,  and  he  fails  to  offer  such 
proof  to  rebnt  same,  the  natural  conclusion  is 
that  the  proof,  if  produced,  woidd  support  the 
inferences  against  him,  and  ttie  jury  Is  justified 
in  acting  upon  that  conclusion."  A.,  T.  &  S.  F. 
Ity.  V.  Davis  et  al.,  26  OU.  3S8,  SU,  109  Pae. 
551,  553. 

I  think  a  reasonable  and  fair  administra- 
tion of  Justice  demands  the  affirmance  of  llie 
Judgment. 


TAPPm  T.  McGABB,  SherilT. 
(Supreme  Court  of  Idaho.   May  31,  U15.) 

1.  Shebi^ifs  and  Constables  ^9137— Actiok 
fob  i>avaoe»— compuint— chami.  mokt- 

QAQE9— ABTIDAVIT. 

Section  3413,  Rev.  Codes,  as  amended  by 
Sess.  I^awB  1909.  p.  149,  provides:  "In  pro- 
ceeding to  foreclose  by  notice  and  sale,  the 
mortgagee,  his  agent  or  attorney,  must  make 
an  affidavit  stating  the  date  of  the  mortgafce. 
the  names  of  the  parties  thereto,  a  full  descrip- 
tion of  the  property  mortgaged,  and  the  amount 
due  thereon.  Such  affidavit  shall  be  snffldent 
authority  to  demand  and  receive  possession  of 
the  property,  if  the  same  can  be  taken  peace- 
ably, but  if  it  cannot  be  so  taken,  then  such  af- 
fidavit must  be  placed  in  t^e  hands  of  the  sher- 
iff of  tiie  county  or  the  coniteble  in  the  pre- 
cinct where  the  property  is  located,  together 
with  a  notice  signed  by  the  mortgagee,  his  agent 
or  attorney,  requirihg  such  officer  to  take  the 
mortgaged  property  into  his  possession  and  sell 
the  same." 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  K  280-289;  Dec.  Dig. 
«S3l37.] 

2.  Sheriffs  AN  n  CosBTABiiB  «=»137— Actios 
FOB  Dam  AO  F.S— Complaint— Cuattel  Mobt- 
QAOEB— Affidavit.  ' 

,  Held,  tluit  when  the  i^intiff  failed  to  al- 
l%e  in  hla  amended  complaint  that  the  mort- 
gagee, his  agent  or  attorney,  made  an  affidavit 
as  required  by  section  3413,  Rev.  Codes,  as 
amended  by  Sess.  Laws  1909,  p.  149,  and  upon 
such  affidavit  demanded  the  possession  of  the 
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propvr^  described  In  the  chattel  mortgage, 
which  he  Bought  to  foreclose  by  affidavit  and 
notice,  which  demand  was  thereupon  refaeed 
by  the  mortgagor,  and  by  reason  thereof  auch 
affidavit  and  notice  was  placed  in  the  hands  of 
the  sheriff,  said  amended  complaint  was  subject 
to  a  general  demurrer,  upon  the  ground  that 
the  same  did  not  state  facts  eufficient  to  consti- 
tute a  cause  of  action. 

{Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Gent  Dig.  B  280-289;  Dec  Dig. 
*=»137.1 

3.  SHEWFFS  and  COHffTABIJM  ^3)187  —  AC- 
TION AGAIN8T  SHERirB^-C01CPI.Ann»— RBQin- 
BTTES— Chattel  Mobtgaqes. 

Held,  that  it  was  incumb^t  upon  the  plain- 
tiff to  allege  in  his  amended  complaint  that  he 
had  fully  complied  with  section  3413,  Rev. 
Codes,  as  amended  by  Sess.  Laws  1909,  p.  149, 
before  a  right  of  action  could  be  maintained 
against  the  defendant  as  sheriff,  for  his  failure 
or  refusal  to  take  into  his  posaesaiOli  tiie  per- 
Buial  property  described  in  the  chattel  mortgage 
tinder  an  affidavit  and  notice  of  Bale,  and  sell 
the  same. 

[Ed  Note.— For  other  caseB,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {|  280-289;  Dec  Dig. 
^137.] 

Appeal  from  District  Court,  Shodione 
County;  William  "W.  Woods,  Judge. 

Action  by  I.  F.  Tappin  against  Thomas  Mc- 
Cabe,  as  Sheriff  of  Shoshone  County.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed.  ,  ^ 

T.  P.  Wonnward,  of  Kellogg,  for  appelant. 
J.  R  Gyde,  of  Wallace,  for  respoudanL 

BtTDG&t  J.  ^Rila  Is  an  acUon  brought  In 
the  district  court  of  the  First  Judicial  district 
In  and  for  Shoshone  county,  against  the  sher- 
iff of  said  county,  Coi  failure  to  tain  posses- 
skm      a  certain  pordtm  of  the  itersonal 
property  described  In  a  chattel  mortgage, 
and  sell  the  same  to  satls^  the  balance  due 
upon  an  alleged  indebtedness  to  the  plain- 
tiff by  the  mortgagor  by  notice  and  sale  upcm 
an  affidavit  by  the  mortgagee,  as  provided 
onder  secUon  3413,  Ber.  Codes,  as  amended 
by  Seas.  Laws  1909.  p.  149.  The  plaintiff,  In 
bis  amended  complaint,  alleges.  Inter  alia, 
that  the  defendant  is  now.  and  at  all  times 
since  the  month  of  January,  1913,  has  been, 
the  duly  elected,  QuallflecU  and  acting  sheriff 
of  Shoshone  county;  .that  on  May  7,  1912, 
one  H.  D.  Bishop  made,  executed,  and  didlv- 
ered  to  the  plaintiff,  I.  F.  Tappln,  a  chatty 
mortgage  on  certain  personal  property  de- 
scribed In  the  pUlntUTa  amended  complaint, 
as  security  for  the  p^ment  qf  a  certain 
promissory  note  in  the  sum  of  $700,  due  one 
fear  from  May  7,  1012,  bearing  interest  at 
7  per  cent  per  annum  from  date  until  paid; 
that  said  chattel  mortgage  was  in  due  form 
and  properly  acknowledged;  that  thereafter, 
«  May  23,  1912,  the  full  amount  .of  said 
note  remained  unpaid;   that  the  property 
^8  within  the  Jurl»lictlon  of  the  defendant 
tberiS  upon  the  date  when  the  plaintiff,  In 
writing,  doDoanded  of  the  defendant  that  he, 
hi  hia  offldal  capacity,  take  into  his  posses- 
•Itm,  under  and  by  virtue  of  said  chattel 


mortgage,  fi>r  t3ie  purpose  of  foredosare 
and  sal^  a  certain  portion  of  the  personal 
property  described  In  said  diattel  mortgage; 
that  the  defendant  sberlfF  wrongfully  and 
negligently  failed  and  refused  so  to  do,  and 
to  sell  the  same  pursuant  to  the  demand  of 
the  plaintiff.  Plaintiff  thereafter  sets  out 
the  reasonable  market  value  of  said  portion 
of  the  mortgaged  personal  property,  and  de- 
mands Judgment  for  $371,  t(^ettier  with  In- 
terest thereon  at  the  rate  of  7  per  cent,  per 
annum,  from  said  May  23,  1913,  and  down  to 
the  rendition  of  the  Judgment  In  the  action, 
together  with  costs  and  disbursements.  To 
the  amended  complaint  the  defendant  filed 
both  a  special  and  general  demurrer.  The 
demurrer  was  sustained  by  the  trial  court 
Plaintiff  refused  to  amend  or  plead  further, 
and  thereupon  Judgment  of  dismissal  was  en- 
tered in  favor  of  the  defendant  This  Is  an 
appeal  from  the  Judgment  sustaining  the  de- 
iuurrer. 

[1,2]  There  are  no  distinct  enumeratltms 
of  error  set  out  In  appellant's  brief,  as  re- 
quired by  rule  No.  45  (96  Pac  xil)  of  this 
court.  That  rule  should  be  complied  with 
by  counsel  for  appellants  In  preparing  briefs. 
There  Is,  however,  what  are  designated  as 
"points  of  error,"  from  which  we  gather  that 
the  error  relied  upon  by  appellant  Is  that  the 
court  erred  in  sustaining  respondent's  de- 
murrer to  appellant's  amended  complaint 
upon  the  ground  and  for  the  reason  that  the 
appellant  had  failed  to  allege  In  his  amended 
complaint  that  the,  mortgagee,  his  agent  or 
attorney,  made  an  affidavit  as  required  by 
section  3413,  Kev.  Codes,  as  amended  by 
Sess.  Laws  1909,  p.  149,  setting  out  the  names 
of  the  parties  thereto,  a  full  description  of 
the  property  mortgaged,  and  the  amount  due 
tbercKtn,  and  under  such  affidavit,  demanded 
the  possesion  of  the  property  described  in 
the  chattel  mortgage,  which  demand  was  re- 
fused by  the  mortgagor,  and  that,  by  reason 
of  such  refusal  of  the  mortgagor  to  deliver 
the  possession  of  said  mortgaged  property  to 
the  mortgagee  to  be  sold  and  the  proceeds 
applied  upon  the  indebtedness  due  from  the 
mortgagor  to  the  mortgagee,  such  affidavit 
and  notice  was  placed  In  the  hands  of  the 
sheriff  of  Shoshone  county,  Idaho,  together 
with  the  notice  signed  by  the  mortgagee,  his 
a^ent  or  attorney,  requiring  such  sheriff  to 
take  the  mortgaged  property  into  his  posses- 
sion and  sell  the  same.  Section  3418,  Bey. 
Codes,  as  amended,  supra,  provide: 

"In  proceeding  to  foreclose  by  notice  and  sale, 
the  mortgagee,  his  agent  or  attorney,  must  malie 
an.  affidavit  stating  the  date  of  the  mortgage, 
tiie  names  of  the  parties  thereto,  a  full  de- 
scription of  the  property  morfagaged,  and  the 
amount  due  thereon.  Such  affidavit  shall  be 
eufficient  authority  to  demand  and  receive  pos- 
session of  the  property,  if  the  same  can  be  tak- 
en peaceably,  but  if  it  cannot  be  so  taken,  then 
such  affidarit  must  be  placed  in  the  hands  of 
the  sheriff  of  tbe  county  or  the  constable  in  the 
precinct  where  the  property  is  located,  together 
with  a  notice  signed  by  the  mortgagee,  his  agent 
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or  attorney,  requiring  sQcb  officer  to  take  the 
mortgaged  property  Into  hla  poBsesston  and  aell 
the  eame." 

Prior  to  *  the  amendment  of  said  Be<?tion 
3413,  It  was  not  necessary  for  the  mortgagee, 
desiring  to  foreclose  a  chattel  mortgage  by 
affidavit  and  notice,  to  make  a  demand  upon 
the  mortgagor ;  in  fact  this  court  held,  in 
the  case  of  Rein  v.  Callaway,  7  Idaho,  634, 
65  I*ac.  63,  that  under  the  statutes  of  this 
state  a  mortgagor  could  not  lawfully  author- 
ize the  mort^gee,  by  proTlslons  made  In  a 
chattel  mortgage,  to  take  possession  of  the 
mortgaged  property  and  sell  the  same,  and 
apply  the  proceeds  thereof  to  the  payment  of 
the  indebtedness  due  from  the  mortgagor  to 
the  mortgagee,  but  restricted  the  sale  of  said 
mortgaged  property  to  a  foreclosure  and  sale 
by  affidavit  and  notice  of  sale  placed  iti  the 
hands  of  the  sheriff  or  constable  under  sec- 
tion 3390,  Rev.  Stat.,  or  by  an  action  in  the 
district  court  for  the  foreclosure  of  said 
chattel  mortgage,  which  said  two  methods 
were  held  to  be  exclusive.  However,  the 
Legislature,  by  the  enactment  of  said  amend- 
ment to  section  3413,  supra,  evidently  intend- 
ed to  protect  the  debtor  kgainst  the  costs  and 
expenses  incident  to  a  foreclosure  and  sale 
upon  affidavit  and  notice  by  providing  that 
the  mortgagee,  his  agent  or  attorney,  should 
make  an  affidavit  as  provided  in  said  amend- 
ment, and  thereupon  demand  the  possession 
of  said  mortgaged  property,  and  If  he  could 
receive  the  same  peaceably,  or,  in  other 
words.  If  the  mortgagor  and  the  mortgagee 
could  mutually  agree  upon  the  delivery  to  the 
mortgagee  of  the  mortgaged  property,  that 
the  same  should  be  delivered  to  the  mortga- 
gee and  by  him  sold,  In  like  manner  as  tif 
sold  by  the  sheriff  or  constable,  and  the  pro- 
ceeds from  the  sale  of  said  mortgaged  prop- 
erty credited  upon  the  indebtedness  due  the 
mortgagee.  If  possession  of  said  mortgaged 
property'  was  denied  the  mortgagee  upon  de- 
mand made,  as  provided  In  said  section  S413, 
as  amended,  it  then  became  the  duty  of  the 
mortgagee  to  place  said  affidavit  and  notice 
of  sale  In  the  hands  of  the  sheriff  of  said 
connty  or  constable  of  the  precinct'  where 
the  property  was  located,  with  directions 
to  such  officer  to  take  such  mortgaged  prop- 
erty into  his  possession  and  to  sell  the  same 
as  provided  by  law, 

[3]  We  are  of  the  opinion  that  It  was  the 
duty  of  the  appellant  to  have  alleged  in  his 
amended  complaint  a  full  compliance  with 
the  provisions  of  the  statute  as  herein  re- 
ferred to,  and  that  by  reason  of  his  failure 
so  to  do  said  amended  complaint  was  subject 
to  the  respondent's  demurrer,  and  that  tlie 
court  did  not  err  In  sustaining  the  same.  An 
action  cannot  be  maintained  against  an  of- 
ficer for  his  neglect  or  refusal  to  take  into 
his  possesi^ion,  upon  an  affidavit  and  notice, 
Itersonal  property  under  a  chattel  mortgage, 
unle!«s  tt  is  alleged  In  the  complaint  and 
liioven  upon  t)ie  trial  that  the  Mortgagee  has 


exhausted  his  statutory  remedy,  If  he  elects 
U}  avail  himself  of  such  statutory  remedy, 
wherein  it  la  expressly  provided  that  he  is 
required,  under  an  affidavit,  to  demand  the 
possession  of  the  chattels  covered  by  the 
chattel  mortgage  for  the  purpose  of  selling 
the  same  to  satisfy  or  api^  upon  an  Indebt- 
edness due  from  the  mortgagor,  and  that  he 
has  been  unable  to  secure  the  possession,  of 
said  chattels  peaoeably. 

The  Judgment  Is  affirmed,  and  costs  award- 
ed to  reqpondent. 

StTLLITAN,  O.  J.,  and  MORGAN.  con- 
cur. 


KUESTEL  T.  SPOKANE  INTBBMATIOMAL 
BY.  CO. 

(Supreme  Court  of  Idaho.   May  25^  1915^ 

1.  JuDownrr  ^118  —  DvAUtr  —  Hkaxxkg 

— NoncB. 

Where  a  default  has  been  entered  in  a  case 
where  unliquidated  damages  are  claimed,  under 
the  provisioDB  of  subdivision  IT.of  aection  3890, 
Rev.  Codes,  the  judge  has  power  and  jurisdiction 
to  bear  testimony  and  to  enter  judgment  at 
chambers,  and  the  judgment  so  entered  has  the 
same  fons  and  effect  as  ttiongh  entered  in  op» 
court. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig,  S  207 ;  Dec.  Dig.  *s>113.] 

2.  JuDQMEnT  ^113  —  Default  —  HuuHa 

— NoTIOB, 

Where  default  has  been  entered,  it  Is  not 
necessary  to  ^ve  the  defendant  in  default  no- 
tice that  the  judge  is  going  to  proceed  and  hear 
testimony  at  chambers  and  enter  judgment. 

Ifid.  Note,— For  other  Cases,  see  Jndgmen^ 
Gent.  DIx-  i  207;  Dm.  Dig.  ^113,] 

8.  APPBAZ.  and  EBBOK  ^99957— JnUGlfBRT  ^3> 

139— DiscaenoNABY  Ruuho— Appi;joation 

TO  Set  Asids  Defaitlt, 

An  application  to  set  aside  a  default  is  ad- 
dressed to  the  sound,  legal  discretion  of  the 
trial  coort,  and,  unless  it  is  made  to  appear 
that  such  discretion  has  been  abused,  the  order 
made  on  such  application  will  not  be  disturbed 
upon  appeaL 

[Ed.  Note,— For  other  caseti,  see  Appeal  and 
Error,  Cent.  Dig,  |  3823;   Dec  Dig.  «b»957; 
Judgment,  Cent  Dig.  U  266-268;  Dec  Dig. 
139J 

Appeal  firran  District  Court,  BSootenalOonn- 
ty ;  Robert  N.  Dunn,  Judge. 

Action  by  WllUam  Nuestel  against  Qte  Spo- 
kane International  Railway  Companyt  a  cor- 
poration. From  jndsment  fw  plaintiff  and 
denial  of  a  motion  to  set  aside  same,  deflend- 
ant  appeals.  Affirmed. 

Albert  Allen,  of  Spokane,  Wash,,  and  Hzra 
R,  Whitla,  of  Cceur  d'Alene,  for  appellant 
C,  H,  Potts  and  Bert  A.  Reed,  both  ot  Coeur 
d'Alraie,  for  respondent 

SULLIVAN,  C,  J,  This  action  was  brought 
to  recover  the  alleged  value  of  five  co*8  and 
three  calves,  alleged  to  have  been  killed  by 
the  defendant  railway  company.  The  orig- 
inal complaint  was  filed  In  said  action  oh 
the  24th  day  of  October,  1913,  and  the  de- 
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fendant,  who  Is  appellant  here,  clemnrred  to 
said  complaint   Thereaftet  on  December  30, 
1913,  and  before  the  court  had  passed  upon 
said  demurrer,  the  plaintiff  filed  his  amend- 
ed complaint,  which  amended  complaint  was 
served  upon  the  resident  attoniey  for  the 
railroad.    On  the  31st'  of  that  month,  the 
resident  attorney's  term  of  service  with  the 
railroad  company  expired,  and  on  that  day 
he  transmitted  a  copy  of  the  amended  com- 
I)laint  to  Messrs.  Alien  &  Allen  at  Spokane, 
Wash.,  Inclosing  a  letter  therewith  calling 
said  attorneys'  attention  to  said  amended 
complaint  and  requesting  that  they  attend  to 
the  matter,  as  his  contract  of  employment 
with  the  railroad  company  had  terminated. 
No  demurrer  or  answer  was  filed  to  said 
amended  complaint,  and  on  January  10, 1914, 
the  time  for  said  defendant  to  plead  to  said 
amended  complaint  having  expired  and  no 
pleading  having  been  served  or  filed,  the 
plalntiCE  applied  to  the  clerk  of  the  district 
court  for  a  default  against  the  defendant, 
and  default  was  entered  on  that  day.  On 
the  12th  of  January,  1914,  two  days  after  de- 
fault had  been  entered,  the  plaintifC  appear- 
ed before  the  district  court  and  offered  evi- 
dence in  support  of  the  damage  claimed  by 
him,  and  the  court  heard  the  evidence  and 
thereupon  entered  Judgment  In  his  favor  fOr 
the  amount  prayed  for  in  the  complaint,  with 
laterest.   It  appears  that  on  the  12th  of  Jan- 
uary, 1914,  one  of  the  Spokane  attorneys 
nrote  a  letter  to  one  of  the  attorneys  for 
the  plaintiff,  requesting  an  extension  of  time 
to  February  1st  in  which  to  answer  said 
amended  complaint,  and  in  response  to  that 
letter  the  attorney  replied  ttiat  a  Judgment 
bad  been  entered  in  the  case  on  the  12th  of 
January,  which,  it  seems,  was  the  first  inti- 
mation the  attorneys  for  appellant  had  that 
a  default  had  been  entered  In  said  case.  It 
seems  that  the  member  of  the  firm  of  Allen 
t  Allen  who  had  attended  to  the  railroad 
company's  business  had  been  quite  111  for 
'<HDe  time,  and  the  matter  was  overlooked. 
Some  time  thereafter  an  application  was 
aiade  to  set  aside  said  default  and  a  hearing 
noticed  tor  February  7,  1914.    The  applica- 
tion was  based  upon  affidavits  and  the  rec- 
ords and  flies.   Said  motion  was  presented  to 
the  court  and  taken  under  advisement  by 
him,  and  thereafter  the  motion  to  set  aside 
the  default  was  denied.  This  appeal  Is  taken 
from  the  order  denying  said  motion. 

The  order  denying  the  motion  to  set  aside 
the  default  and  Judgment  Is  based  on  two 
grounds :  (1)  That  the  answer  does  not  set 
forth  a  meritorious  defense ;  and  (2)  that  the 
application  to  set  aside  said  default  was 
without  any  merit  whatever. 

Appellant  assigns  three  errors.  The  first 
two  relate  to  the  proposition  that  the  trial 
court  could  not  render  judgment  at  chambers 
without  giving  notice'  to  the  defendant  even 
thoQgh  It  was  In  default. 


At  the  time  the  amended  complaint  was 
served  and  filed,  the  -fise  was  pending  on  a 
demurrer  to  the  original  complaint  There 
had  be^  no  trial  of  the  issue  of  law  raised 
by  the  demurrer;  but  under  the  provisions 
of  section  4228,  Rev.  Codes,  the  plaintiff  had 
a  right  to  serve  and  file  an  amended  com- 
plaint, and  the  defendant  was  required  to 
answer  or  demur  thereto  within  10  days 
after  such  service  and  filing.  Under  the  pro- 
visions  of  section  4176,  when  an  amended 
complaint  is  filed  and  the  defendant  falls  to 
plead  thereto  within  the  time  provided  by 
statute.  Judgment  may  be  entered  by  de- 
fault the  same  as  in  other  cases. 

In  this  case  the  amended  complaint  was 
served  on  December  80,  1913,  and  the  defend- 
ant had  10  days  thereafter  to  plead  to  said 
amended  complaint,  It  failed  to  do  so  within 
the  time  allowed  by  law,  and  upon  such  fail- 
ure judgment  by  default  might  be  entered  as 
in  other  cases. 

[t]  But  it  Is  contended  that  the  Judge  at 
chambers  has  no  authority  to  hear  testimony 
and  enter  Judgment  in  default  eases.  There 
Is  nothing  in  that  contention.  Subdivision 
17  of  section  3890,  Rev.  Cknles,  provides  that 
a  district  Judge  has  power  to  enter  defaults 
and  to  hear  testimony  thereon,  and  to  enter 
Judgment  in  default  cases  where  there  has 
been  no  appearance  or  ideadtng  filed  within 
the  time  prescribed  by  statute,  and  to  give 
the  Judgment  the  same  force  and  effect  as 
though  entered  in  open  court. 

[I]  This  court  held,  in  Washington  County 
Land  &  Dev.  Co.  T.  Welser  Nat  Bank,  26 
Idaho,  717,  146  Pac.  116,  that  in  case  the  de- 
fendant failed  to  appear,  answer,  demur,  or 
otherwise  plead  within  the  time  prescribed  by 
statute,  the  district  Judge  has  JurisdictloD 
and  power  at  chambers  to  enter  a  default 
and  to  hear  testimony  thereon  and  to  ent^ 
Judgment  Where  a  defendant  la  In  default, 
it  Is  not  necesaai?  to  give  him  notice  that 
the  Judge  Is  going  to  proceed  and  bear  testi- 
mony in  the  case  at  chambers  and  rater  Judg- 
ment 

[S]  After  a  careful  examination  of  the  af- 
fidavits, records,  and  transcript  In  this  case, 
we  are  satisfied  that  the  court  did  not  err  In 
refoaing  to  set  aside  said  default  The  ap- 
plication to  set  aside  the  default  was  ad- 
dressed to  the  sound,  legal  discretion  of  the 
trial  court  and,  unless  it  is  made  to  appear 
that  such  discretion  has  been  abused,  the  or- 
der made  will  not  be  disturbed  npcm  appeal. 
Culver  v.  Mountalnhome  Electric  Co.,  17  Ida- 
ho^ 669. 107  Pac.  66 ;  Uarr  t.  Kiglit,  IS  Idaho, 
63,  108  Pac.  539;  VoilmM  Clearwater  Co.  t. 
Grunewald,  21  Idaho,  777,  124  Pac.  278. 

The  order  and  Judgment  appealed  from 
must  be  affirmed,  and  it  Is  so  ordered,  witii 
costs  In  favor  of  respondent 

BUDOB  ftnd  MORGAN,  JJ.,  concur. 
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STATE  BOUCHARD. 
(Ifapreme  Court  of  Idaho.    June  10,  191B.) 

1.  WiTNBBSEs  «S9355— Exemption— lUFEAon- 

HENT. 

Where  a  witneBs,  having  stated  that  the 
reputation  of  the  complaining  witness  for  truth, 
hmieaty,  or  integrity  in  the  community  vhere 
he  resided  was  bad,  was  asked,  "In  view  of 
that  reputation,  would  yon  believe  him  un^er 
oath?"  in  the  absence  of  a  proper  foundation 
having  been  laid  to  show  that  the  witness  was 
in  possession  of  such  knowledge  as  would  make 
him  a  competent  witness  to  answer  such  Ques> 
tion,  it  was  not  error  fur  the  court  to  refuse  to 
permit  the  witness  to  answer. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §$  1154-1156;  Dec.  Dig.  «bd865.] 

2.  Examination  of  Witnesses. 

Whether  such  a  question  is  a  pn^rar  one 
under  the  statutes  of  this  state,  qosere. 

3.  Criminal  Law  «=»696,  11S3  —  Witnessbs 

«=»248— ItECEPTIOS  OF  EVIDESOE— SraiK- 
ZNO  OV  TBSTIMONT— DiSOBETION. 

Held-  that,  in  view  of  all  the  evidence  in 
this  case,  the  action  of  the  trial  court  in  strik- 
ing out  a  portion  of  the  testimony  of  witness 
Trummel,  who,  after  testifying  that  the  reputa- 
tion of  the  complaining  witness  in  tbe  commu- 
nity of  St.  Manes  was  bad,  upon  crasa^zaml- 
nation,  and  apparently  not  responsive  to  tbe 
question,  recited  •  street  gossip  and  conversa- 
tions overheard  by  him  of  particular  acts  of  bad 
conduct  of  the  proaecuting  witness,  was  not 
prejudicial  error,  tbe  right  to  strike  such  testi- 
mony being  largely  within  the  sound  discretion 
of  the  trial  court,  and,  where  there  is  no  abuse 
of  such  discretion,  the  verdict  of  the  jury  will 
not  be  disturbed.  However,  the  practice  of  elic- 
iting immaterial  evidence  and  tnen  moving  to 
strike  such  testimony  from  the  record  is  not  to 
be  commended. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.CentDig.H  1639-1044,  3061-3006;  £>ec 
Dig.  «s9a90,  1153;  Witnesses,  Gent  Dig.  81 
-jf.--      -  -   


861-803 ;  Dec.  Dig.  *=»248.1 
i.  Criminal  Law  ®=»814  —  Cautionabt  In- 

BTBIICTIONS—  VV'EKtllT  OF  TESTIMONT  — IN- 
'  TEBESTED-  WITNESSES. 

Where  the  record  discloses  no  prejudice, 
motive,  feeling  of  ill  will  or  revenge  on  the 
part  of  the  complaining  witness  against  the  de- 
fendant, and  where  it  does  not  appear  that  the 
complaining  witness  was  specially  employed  to 
make  up  evidence  against  the  defendant,  it  is 
not  error  for  the  court  to  refuse  to  give  an  in- 
struction to  the  juTy  that :  "Greater  care  should 
be  exercised  in  weighing  the  testimony  of  in- 
formers, detectives,  and  other  persona  specially 
employed  to  make  up  evidence  against  the  de- 
fendant than  in  the  case  of  witnesses  who  are 
wholly  disinterested." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1821. 1833,  1830,  18110,  1805, 
1883.  1800,  102-j,  1070-1085,  1987 ;  Dec.  Dig. 
«=»S14.] 

5.  Ckihinal  Law  tfssTST  —  CREDiBiutrr  of 

WlTNBSSES^-QUBSnON  FOB  JUBT. 

The  credibility  of  tbe  witnesses,  as  well  as 
tbe  weight  to  be  given  to  their  testimony,  is 
exclusively  for  tbe  jury,  and  it  would  be  error 
for  the  court  to  indicate  tbe  degree  of  credibil- 
ity or  tbe  weight  that  should  be  gjven  to  the 
testimony  of  any  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  1772-1785;  Dec.  Dig.  «=> 
757.] 

6.  Cbiminal  Law  «=lflaO— Appeal— Specifi- 
cations OF  Ebbob— Presentation, 

Where  specifications  of  onror  appear  for  the 
first  time  in  counsel's  brief,  upon  an  appeal 


from  a  judgment  and  from  an  order  denying  a 
new  trial,  and  do  not  appear  in  the  transcript 
or  in  appellant's  application  for  a  new  trial, 
such  Bpecificati<ms  of  error  will  not  be  consider- 
ed. 

[Ed.  Note.— For  other  eases,  see  Criming 
Law,  Cent  Dig-  SI  273eW7TO^  2772,  2794; 

Dec.  Dig.  «=:»1086.1 

7.  Cbiminal  Law  «=s»73e,  741,  1159— Review 
OF  Evidence— Question  fob  Jubt— Appeal. 

It  is  within  the  province  of  the  conrt  to 
say  whether  or  not  tbe  evidence  is  competent  or 
admissible,  but  its  weight,  credibility,  and  suffi- 
ciency are  primarily  for  the  jury.  There  Is  no 
more  justincstion  for  the  court  to  assume  the 
functions  of  the  jury  than  for  tbe  jnry  to  as- 
sume the  duties  of  the  court.  Section  4824, 
Rev.  Codes,  provides:  "Upon  an  appeal  from  a 
judgment,  the  court  may  review  the  verdict  or 
decision  and  Any  intermediate  order  or  decision. 
If  excepted  to,  which  Involves  the  merits  or 
necessarily  aflfects  the  judgment,  except  a  de* 
cision  or  order  from  which  an  appeal  might  have 
been  taken:  Provided,  that  whenever  there  is 
substantial  evidence  to  support  a  verdict  the 
same  shall  not  be  set  aside.'' 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sg  1138,  1219-1221, 1701.  1702, 
1705,  1713,  ITlfi.  1717, 1727,  1728;  3074-30S3; 
Dec.  Dig.  «=s>T86,  741,  1159.] 

8.  Cbiminal  Law  «=3ll69  —  Oonfuctino 
Bfidenck. 

Where  there  is  evidence  to  sustain  the  ver- 
dict, and  there  is  a  substantial  conflict  Iti  the 
evidence,  the  verdict  will  not  be  disturbed.  State 
V.  Nesbit,  4  Idaho,  548,  43  Pac.  00;  State  t. 
SUva,  21  Idaho,  247,  120  Pac.  8SS:  State  t. 
Downing,  23  Idaho.  &10,  180  Pac  461:  UUta 
V.  Hopkins,  20  Idaho,  741,  145  Pao.  1095,  ap- 
proved and  followed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  3074-3086;  Dec.  Dig.  «=> 

9.  DBNUXi  OF  New  Tbia^  Appbovkd. 

Held,  that  the  court  did  not  err  in  zefasfasi 
to  grant  a  new  triaL 

Appeal  from  District  Court.  Benerwali  Coun- 
ty; R.  N.  Dunn,  Judge. 

J.  J.  Boucbard  was  convicted  of  selling  in- 
toxicating liquors  in  a  prbhlbltiOQ  district; 
and  appeals.  Affirmed. 

R.  B.  Norrls,  of  Sand  Point,  and  McFar- 
land  &  MoFarland,  of  Coeur  d'Alene,  for  ap- 
pellant J.  H.  Peterson,  Atty.  Geo.. .  E.  G. 
Davis,  T.  C.  Coffin,  Herbert  Wing,  Asst.  Attys. 
Geo.,  and  N.  D.  Wernette,  Proa.  A.tty^  of 
Coeur  d'Alene,  tor  tbe  State. 

BUDGE,  J.  Appellant,  Bouchard,  was  In- 
formed against,  prosecuted  for,  and  convict- 
ed of  tbe  crime  of  willfully  and  unlawfully 
Belling  Intoxicating  liquors  in  violation  of 
law  to  one  James  Doyle  on  October  9,  1014. 
at  St  Maries,  then  Kootenai,  now  Benewah, 
county,  Idaho.  Upon  the  verdict  of  tbe  jury 
finding  tbe  defendant  guilty  of  tbe  unlawful 
sale  of  intoxicating  liquors,  the  court  sen- 
tenced the  appellant  to  ten  days  In  the  county 
jail,  and  to  pay  a  flue  of  1100,  and  the  costs 
of  the  action,  fixed  by  the  court  at  $237. 
Within  the  time  provided  by  the  statutes  and 
the  orders  of  the  court  extending  the  time 
therefor  appellant  duly  and  regularly  made 
application  for  a  new  trial,  which  was  denied. 
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TUh  Is  an  appeal  from  ttie  Judgmwt  and  tbe 
order  denying  a  new  trial. 

Counsel  for  appellant  lias  made  12  spedfl- 
dttlons  of  error.  We  wUl  consider  only  4  of 
tbe  alleged  errors.  Tbose  not  conslderpd,  in 
oar  opinion,  have  no  merit  We  wlU  t^e  up 
tbe  assignments  considered  In  their  order. 

[1,2]  First,  counsel  tor  appellant  contends 
that  the  court  erred  in  sustaining  tbe  state's 
objection  to  a  question  propounded  to  wit- 
ness Keeton  by  counsel  for  defendant  The 
witness  Keeton  was  called  to  testitr  for  the 
defendant  touching  the  general  reputation  of 
the  prosecuting  witness  for  truth,  honesty, 
or  int^rity  in  the  community  of  ^t.  Maries, 
where  be  resided,  and  testified  as  follows: 

"1  am  acquainted  with  his  [Charles  E.  Bo- 
nell,  tbe  prosecuting  witnesB]  general  reputation 
for  trath,  honesty,  and  integrity  in  that  com- 
munity [t't.  Maries],  •  •  •  where  I  have 
known  him  to  reside  for  the  last  two  months. 
It  is  bad." 

Following  tbe  answer  ihade  by  the  witness, 
be  was  asked  by  counsel  for  the  defendant: 

"Jodcing  from  that  reputation*  would  you  be- 
lieve turn  under  oath?" 

Counsel  for  the  state  objected  to  the  ques- 
tion, which  objection  was  sustained  by  the 
court  To  tbls  ruling  of  the  court  counsel 
for  appellant  excepted,  and  assigns  tbe  same 
in  this  court  as  reverdble  error. 

There  are  numerous  authorities  that  hold 
this  to  be  a  proper  question  when  the  founda- 
tion for  asking  it  has  been  laid,  but.  In  the 
absence  of  a  proper  foundation,  the  great 
we^ht  of  authority  holds  contrary  to  app^- 
lant's  contention.  Tbe  witness  having  stated 
that  the  reputation  of  the  complaining  wit- 
ness for  truth,  honesty,  or  integrity  In  the 
comnmnity  of  St.  Uaries,  where  he  resided, 
was  bad,  the  refusal  of  tbe  court  to  permit 
the  witness  to.  answer  what  his  Judgment  of 
that  reputation  was,  and  whether  he  would 
believe  the  prosecuting  witness  nnd^  oath, 
under  the  facts  in  this  case,  was  not  reversi- 
ble error.*  Keeton's  acquaintance  with  Bouell 
was  limited  to  a  period  of  about  two  monOis, 
during  which  time  he  had  seen  him  occasion- 
ally; their  acquaintance  being  only  casual. 
It  is  therefore  q.ulte  apparent  from  the  rec- 
ord that  the  witness  w&a  not  in  possession 
of  such  knowledge  as  would  make  hl'm  a 
competent  witness,  should  It  be  admitted  that 
the  question  was  a  proper  one  to  be  asked 
under  the  statutes  of  this  state.  Jones  on 
Evidence,  vol.  5,  ,M  860-802,  and  authorities 
Uiere  cited;  Dlmlck  v.  Downs,  82  lU.  570; 
BudsdiU  T.  Slingerland,  18  Minn.  (GU.  .842) 
380. 

[1]  It  Is  next  contended  by  counsel  for  ap- 
pellant under  his  third  specification  of  error 
that  the  court  erred  in  sustaining  the  motion 
of  counsel  for  the  state,  and  In  striklug  out 
the  testimony  of  witness  Trummel,  who  bad 
been  called  as  a  character  witness  by  tbe 
defendant  Trummel,  after  testifying  that 
the  reputation  of  Bonell  in  ttie  community  of 
St  Uaries  was  bad,  upon  cross-exaintnatlon 
by  the  stat^  and  apparently  Aot  responsive 
140F^-80 


to  the  question,  recited  street  gossip  and  con- 
versations overheard  by  him  carried  on  by 
third  parties,  to  the  effect  that  tbe  prosecut- 
ing witness,  Bonell,  was  in  tbe  habit  of  beat- 
ing his  board  bills,  hotel  bills,  passing  worth- 
less checks,  obtaining  money  under  false  pre- 
tenses, etc 

As  held  In  the  case  of  State  v.  McLauglilin, 
140  Mo.  33,  60  S.  W.  815: 

"It  is  settled  law  that,  when  a  witness  is  call- 
ed to  sustain  or  attack  the  reputation  of  an- 
other witness,  the  opposite  party  may  cross-ex- 
amine him  liberally  as  to  bis  means  of  knowl- 
edge, and  to  teat  his  own  trutbfulnew,  and  It 
is  largely  a  matter  of  discretion  with  the  court 
how  far  such  an  examination  shall  be  allowed. 
We  think  it  would  be  an  unwise  exercise  of  our 
appellate  jurisdiction  to-  reverse  a  cause  on  this 
showing  alone." 

While  the  authorities  cited  concur  in  hold- 
ing that  a  liberal  cross-examiuatlou  should 
be  allowed,  they  also  hold  that  the  ext^t  to 
which  it  may  go  Is  largely  In  the  discretion 
of  the  trial  court  The  extent  to  which  a 
cross-examination  relating  to  collateral  mat- 
ters may  be  carried  on  Is  within  the  sound 
discretion  of  tbe  presiding  Judge.  State  v. 
Crow,  107  Mo.  341,  17  S.  W.  745;  State  v. 
BolUns,  77  Me.  380 ;  Oommonwealth  T.  Foran^ 
lip  Mass.  179. 

In  view  of  all  the  evident^  in  this  case,  we 
are  of  the  opinion  that  the  action  of  the  court 
In  striking  out  the  testimony  of  witness 
Trummel  upon  motion  of  the  county  prose- 
cuting attorney  was  not  error,  and  worked 
no  prejudice  to  the  defendant.  Tbe  practice, 
however,  of  eliciting  Immaterial  evidence, 
and  then  movii%  to  strike  such  testimony 
from  the  record,  la  not  to  be  commended. 

[4,  6]  Tbe  sixth  assignment  of  error  relied 
upon  by  couus^  for  a  reversal  of  this  cause 
Is  tbe  refusal  of  the  trial  court  to  give  the 
following  instruction  requested  by  the  de- 
fendant, viz.: 

"The  jury  are  Instructed  that  greater  oare 
should  be  exercised  in  weighing  the  testimony 
of  informers,  detectives,  and  other  persons  spe- 
cially employed  to  make  up  evidence  against  the 
defendant  than  in  tbe  case  of  witnesses  who  are 
wholly  disintereBted." 

In  our  opinion,  the  Instruction  given  by 
the  court,  No.  13,  fully  meets  the  obJectlonB 
urged  by  counsel,  which  Is  as  follows: 

"The  jury  are  the  sole  judges  of  the  facts  in 
this  case,  and  of  tbe  credit  to  dc  given  to  the  re- 
spective witnesses  who  liave  testified,  and  in 
passing  upon  the  credibility  of  such  witqcsses 
you  have  tbe  right  to  take  into  consideration 
their  interest  in  the  result  of  the '  case,  their 
prejudices,  motives  or  feelings  of  revenge,  if  any 
such  have  been  shown  or  proven  by  the  evi- 
dence, find,  it  the  jury  believe  that  any  witness 
baa  testified  falsely  as  to  any  material  fact  or 
point  in  this  case,  the  jury  are  at  liberty,  unless 
the  witness  is  corroborated  by  other  credible 
evidence,  to  disregard  the  testimony  of  such  wit- 
ness in  whole." 

Where  the  evidence  discloses  deception, 
trickery,  false  pretenses,  lying,  and  deceit  on 
tile  part  of  a  person  or  perscms  employed  to 
ferret  out  crime,  a  trial  court  should  permit 
the  Sliest  and  most  seatching  examination 
of  the  witness  for  the  purposes  of  establishing 
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his  motive  and  Inducement  under  which  be 
acted,  and  no  party  should  be  allowed  to  keep 
ba<A  or  conceal  any  fact  that  woaM  tend  to 
show  that  the  witness  or  witnesses  had  an 
ulterior  motive  In  bringing  about  the  prosecu- 
tion of  the  accused.  And,  where  it  appears 
that  trickery,  deceit,  duplidty,  or  lying  has 
been  Indnlged  In  by  any  witness  or  witnesses, 
then,  under  such  circumstances,  it  becomes 
tbe  duty  of  the  court  to  pr<H>erly  caution  the 
jury  in  respect  to  the  credibility  of  such  wit- 
nesses, applying  the  principle  as  indicated 
In  counsel's  proffered  instruction.  But,  where 
there  is  no  evidence  upon  which  such  an  In- 
struction could  l>e  based,  the  credibility  of 
any  witness,  as  well  as  the  weight  to  be  given 
to  his  testimony,  is  excluaiveiy  for  the  jury, 
and  it  would  be  dearly  enor  for  the  court  to 
indicate  the  degree  of  credibility  or  the 
weight  that  should  be  given  to  the  testimony 
of  such  witness. 

The  witness  Bonell  testified,  In  substance, 
that  he  gave  Doyle  a  dollar  to  buy  a  bottle 
of  whisky,  and  that  Doyle  went  to  Boucliard, 
and  together  they  walked  into  the  baggage 
room  of  the  hotel  managed  by  Bouchard, 
where  the  witness  Bonell  saw  Doyle  give  Bon- 
chard  the  dollar,  and  receive  in  return  from 
Boucliard  a  bottle  of  wblsliy;  that  be  (Bo- 
nell) was  employed  by  the  sheriff  of  Kootenai 
county  to  obtain  evidence  against  violators  of 
the  local  option  law;  that  his  compensation 
did  not  depend  upon  convictions  of  such  vi- 
olators. The  record  discloses  no  prejudice, 
motive,  or  feeling  of  ill  will  or  revenge  up<»i 
the  part  of  the  complaining  witness  against 
the  defendant.  Ther&  is  no  evidence  in  tbe 
record  in  this  case  to  the  effect  that  ttie  com- 
plaining witness  was  employed  specially  for 
the  purpose  of  securing  evidence  against  the 
defendant,  or  that  he  had  an  ulterior  motive 
in  making  up  evidence  against  the  defendant 
That  being  tme,  we  are  unable  to  find  any 
authorities  that  would  justify  us  In  holding 
that  it  was  prejudicial  error  for  the  court  to 
refuse  to  give  defendant's  proposed  instruc- 
tion, and  we  are  of  the  oi^nion  that  the  in- 
struction was  properly  refused.  See  State  v, 
Hoxsle,  15  R.  I.  4,  22  AU.  1059,  2  Am.  St 
Rep.  838;  Commonwealth  v.  Trainor,  123 
Mass.  414 ;  O'Orady  t.  People,  42  Colo.  312, 
95  Pac.  346. 

In  State  t.  Boliins,  77  He.  880.  the  court 
said: 

"Ttie  employment  of  detectives  Is  not  In  all 
cases  discreditable.  In  many  caaen  it  Is  the 
only  way  of  bringing  the  offenders  to  justice. 
It  is  as  important  that  laws  should  be  enforced 
as  it  is  that  they  should  be  enacted.  If  it  is 
commendable  in  the  Legislature  to  enact  laws 
prohibiting  the  sale  of  intoxicatiug  liquors, 

*  *  *  it  is  equally  commendable  on  tbe  part 
of  the  community  to  endeavor  to  enforce  them; 
and  persons  who  are  willing  to  spend  their  time 

*  •  *  in  efforts  to  enforce  such  laws  should 
not  be  unnecessarily  exposed  to  the  ill  will  of 
tbe  persons  whose  crimes  are  thereby  detected." 
President  and  Trustees  of  the  Town  of  St 
Charles  v.  Peter  O'Malley,  18  III.  407;  Hronek 
V.  Psoole,  184  III  ISO.  24  N.  E.  8«1,  8  R.  A. 
S37,  23  Am.  St  Bap.  662;  Nelson  v.  Vorce,  65 
Ind.  4C5. 
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Because  they  spend  their  time  in  assisting 
in  the  detection  of  law  violations  Is  no  sub- 
stantial reason  why  their  testimony  should 
be  subject  to  any  other  test  than  Is  legally 
applied  to  the  testimony  of  any  other  wit- 
ness, even  though  it  clearly  appears  that  they 
are  especially  employed  to  obtain  evidence 
against  "bootleggera,"  or  that  any  greater 
care  and  caution  should  be  exercised  by  the 
jury  in  passing  upon  the  credibility  of  their 
testimony  or  the  weight  to  be  given  it  than 
is  required  to  be  given  by  the  Jury  to  the 
weight  and  credibility  of  the  testimony  of 
any  other  witness,  In  the  absence  of  evidence 
showing  bias,  prejudice,  hatred,  or  111  will 
against,  or  trickery  practiced  upon,  the  de- 
fendant, for  the  e:qirea8  purpose  of  securing 
his  conviction. 

[6]  Specifications  of  error  Nob.  0  and  10, 
involving  tbe  legality  of  the  assessment  of 
costs  by  the  court  against  the  defendant,  do 
not  appear  in  the  appellant's  transcript  <m 
api>eal,  as  settled  and  allowed  by  the  trial 
judge.  Said  assignments  are  not  mentioned 
in  appellant's  application  for  a  new  trlaL 
Where,  upon  an  appeal  from  a  judgment  and 
from  an  order  denying  a  new  trial,  spedflca- 
tions  of  error  do  not  appear  In  the  transcript 
or  in  at^llant's  application  for  a  new  trial, 
but  are  urged  for  the  first  time  in  this  court 
in  appellant's  brief,  they  will  not  be  consid- 
ered. 

The  eleventh  assignment  of  error  is; 

"Tbe  verdict  and  judcment  are  contrary  to 
the  evidence,  and  the  evidence  is  insufficieot  to 
justify  tlie  vodict  or  Judgment" 

Touching  the  sale  of  Intoxicating  Uguor  by 
the  defendant,  Bouchard,  to  Doyle  the  record 
Is  abort,  being  in  substance  as  follows:  That 
Charles  E.  Bonell,  who  for  a  short  time  prior 
to  the  arrest  of  the  defendant  had  been  a  res- 
dent  of  St  Maries,  was,  through  the  Instm* 
mentality  of  certain  residents  of  St  Maries, 
Interested  In  the  suppression  of  the  liquor 
traffic  in  that  community,  placed  in  communi- 
cation with  the  officers  of  Kootenai  county. 
An  arrangement  was  reached  whereby  Bonell 
was  employed  to  aid  in  securing  evidence 
against  parties  engaged  In  the  unlawful  sale 
of  Intoxicating  liquors  in  the  city  and  vicini- 
ty of  St.  Maries.  Bonell,  in  pursuance  of 
said  arrangement  returned  to  St  Maries,  and 
shortly  thereafter,  in  front  of  the  hotel  man- 
aged by  the  defendant  met  one  James  Doyle, 
a  former  acquaintance,  with  whom  he  had  a 
conversation  In  whldi  intoxicating  liquors 
were  discussed.  He  thereafter  handed  Doyle 
a  dollar,  and  asked  Doyle  to  buy  him  a  bot- 
tle of  whisky  from  the  defendant  Thereup- 
on Doyle  entered  the  hotel,  found  the  de- 
fendant, and  with  him  went  Into  a  rear  room, 
called  the  baggageroom  or  storeroom,  where 
the  defendant  delivered  to  Doyle  a  bottle  of 
whisky,  and  Doyle  handed  the  defendant  a 
dollar.  The  witness  Bonell  testified  that  he 
entered  tbe  room  where  the  transaction  took 
place  and  saw  the  money  paid  to  the  de- 
fendant and  the  whlskr  lumded  to  Doyle  by 
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the  defendant;  Uut  thereafter  Doyle  and 
BooeU  walked  a  short  distance  Irom  the 
twtel,  where  each  took  a  drink  out  of  the  hot- 
tie,  and  then  separated.  Within  a  few  days 
after  this  occurrence  the  witness  delivered 
tbe  balance  of  the  whisky  and  the  bottle  to 
the  deputy  isherlff  at  Coenr  d'Alene  <dty, 
which,  upon  the  trial,  waa  introduced  In  evi- 
dence. 

Defendant,  upon  the  witness  stand,  denied 
that  he  sold  Doyle  the  whisky,  and  Doyle  de- 
nied bu>'ing  tbe  whisky  from  the  defendant 
There  were  a  number  of  witnesses  called  to 
prove  that  the  prosecuting  witness'  reputa- 
tion for  tmtb,  honesty,  or  integrity  was  tmd 
in  the  community  of  St  Maries.  Tbe  state 
called  a  number  of  witnesses  in  rebuttal  to 
prove  that  tbe  reputation  of  the  proseculng 
witness  for  truth,  honesty,  or  Integrity  in 
tlu  community  of  St.  Maries  was  good.  Tbe 
witness  Bonell  also  testified  that  a  few  days 
after  Doyie  purchased  the  bottle  of  whisky 
lie  pardiased  a  drink  of  whisky  from  the  de- 
fffldant 

This,  in  substance,  is  the  testimony  that 
vat  submitted  to  the  Jury,  who,  nnder  proper 
ingtnictlons,  found  the  defendant  guilty! 

Hite  evidence  offered  In  this  case,  as  well  as 
the  conduct  of  the  witnesses  upon  the  trial, 
■nd  their  manner  of  testifying,  were  all  con- 
sidered by  the  }ury  In  reaching  their  verdict 
In  this  class  of  cases  the  difficulty  rests  prin- 
cipally In  exposing  the  secret  methods  adopt- 
ed by  people  engaged  in  the  "bootlegging" 
business.  Their  standing  in  the  community 
Kmerally  is  well  known.  Hie  methods  adopt- 
ed ia  condncttng  their  unlawful  business  fre- 
qaeatiy  rise  np  as  dlent  witnesses  against 
them,  and  famldi  convincing  evidence  of  their 
goilt  The  conduct  of  tbe  accused  during 
tbe  trial,  his  manner  of  testU^ng,  when  sup- 
plemented with  competent  evidence,  though 
not  voluminous,  is  frequently  sufficient  to  con- 
vloce  the  minds  of  the  Jury  beyond  a  reasona- 
ble doubt  of  his  guilt 

[7]  It  is  within  the  pro\'lnce  of  the  court 
to  My  whether  or  not  evidence  Is  competent 
or  admissible,  but  its  weight  and  credibility 
are  primarily  for  the  Jury.  There  is  no  more 
Jnstificatlon  for  the  court  to  assume  the  func- 
tiiMis  of  the  Jury  than  there  Is  for  the  Jury 
to  undertake  to  assume  the  duties  of  the 
court  Section         Rev.  Codes,  provides: 

"Upon  an  appeal  from  a  judgment,  the  court 
m>7  review  the  verdict  or  decision  and  any  in- 
termediate  order  or  decision,  if  excepted  to, 
wldch  involves  Ihe  merits  or  neeeMariily  affects 
the  judgment  except  a  decision  or  order  from 
which  an  appeal  might  have  been  taken:  Pro- 
vided, that  whenever  there  is  substantial  evi- 
tatei  to  nupport  a  verdict  the  same  shall  not 
be  set  aside.^^ 

[t]  In  the  case  of  State  t.  Downing,  23 
Idaho,  540,  this  court  said: 

"Where  there  is  a  substantial  conflict  in  the 
nidence,  and  the  evidence,  taken  an  a  whole, 
ii  niffident  to  sustain  the  verdict,  the  verdict 
will  oot  be  disturbed."  State  v.  Nesbtt  4  Ida- 
ho, S48,  43  Pae.  66;  State  v.  Silva,  21  Idaho, 


247,  120  Pac  83S:  SUta  r.  Hopkim,  26  Idaho, 

741,  145  Pac.  1005. 

[I]  It  did  not  appear  to  Uie  trial  court  in 
this  case,  on  motion  for  a  new  trial,  that  the 
evidence  was  insufficient  to  sustain  the  ver- 
dict, and,  after  examining  the  case  as  pre- 
sented to  us,  we  find  that  there  is  a  substan- 
tial conflict  in  the  evidence,  and  that  the  evi- 
dence is  sufficient  to  sustain  the  verdict  We 
have  also  concluded  that  the  court  did  not 
err  I9  overruling  appellant's  motion  for  a 
new  trlaL 

The  Judgment  is  affirmed. 

SXTUilYAN,  C.  J.,  and  MORGAN,  con- 
car. 


DAKWIN  DARWIN. 
(Sapreme  Court  of  Idaho.    April  30,  1915. 
Rehearing  Denied  Jane  22,  1915.) 
DiVOBCB  «S»161— DsrATTUT  DECBXa— flRIOITO- 

Abide— DiBCRB?rioN. 

Held,  that  tbe  court  djd  not  abUM  its  dis- 
cretion Id  refusing  to  set  ai^de  the  default  en- 
tered against  the  appellant. 

[Ed.  Note.— For  other  cases,  see  Divorcer 
Cent  Dig.  H  922-526;  Deo.  Dig.  «=»16il.] 

Bndge,  dliscntlw 

Appeal  from  District  Court  Nes  Peroo 
County ;  Edgar  O.  Steele,  Judge. 

Action  by  Barry  O.  Darwin  against  Bdythe 
Jordan  Darwin.  A  default  and  decree  were 
entered  against  defendant,  and  from  denial 
of  a  motion  to  open,  vacate,  and  set  sum 
aside,  she  appeals.  Affirmed. 

Miles  S.  Johnson,  of  Lewtston,  for  appel- 
lant Henry  S.  Oray,  of  Lewlston,  for  re* 
spwdent 

SUUJVAN,  G.  J.  This  is  an  appeal  from 
an  order  denying  defendant's  motion  to  opea, 
vacate,  and  set  aside  a  default  and  decree 
entered  against  her  in  an  action  for  divorce, 
and  permit  her  to  appear  and  answer  to  the 
merits.  The  ground  of  said  action  was  cruel 
and  inhuman  treatment  The  denial  of  said 
motion  by  the  court  Is  the  <»ily  error  as- 
signed. 

The  record  shows  that  the  complaint  was 
flled  August  3,  1914,  at  a  time  when  the  de- 
fendant was  in  the  East  on  a  visits  having 
left  Lewlstou,  Idaho,  the  latter  part  of  May. 
1914.  A  summons  was  issued  shortly  after 
the  complaint  was  filed  and  placed  in  the 
hands  of  the  sherifC  for  service  and  was  re- 
turned unserved  on  August  14, 1914.  On  Au- 
gust 16th  this  plaintiff  flled  an  affidavit  and 
obtained  an  order  for  service  for  an  alias 
summons  out  of  the  state,  to  wit,  In  Boston, 
Mass.  Said  alias  summons  was  issued  and 
was  thereafter  returned  unserved.  On  Sep- 
tember 15,  1914,  the. plaintiff  filed  an  affidavit 
for  the  publication  of  summons,  making  ap- 
plication thereunder  to  have  the  former  or- 
dejc  for  service  of  alias  summons  set  aside. 


^saFu  «tter  as— lesssma  U9U  maAKMT-mntBBB.  la  aH  Xw-M«mband  Disasto  sbI  Eadraw 
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and  on  Bold  date  obtfdned  an  order  tor  the 
publication  of  the  said  sommons  in  the  l«w- 
iston  Tribune.  The  summons  was  published 
In  said  newspaper  for  the  time  prescribed  by 
law,  but  proof  of  such  publication  and  the 
mailing  of  the  copy  of  the  summons  and  com- 
plaint waa  not  filed,  for  the  reason  stated  in 
the  affidavit  of  the  attorney  for  the  plain- 
tiff, namely,  that  prior  to  the  completion  of 
such  publication  a  copy  of  the  alias  sum- 
mons and  ccnuplaint  was  personally  served 
on  the  defendant  at  Lewlston,  Idaho,  by  the 
sheriff  fst  Nes  Perce  county.  On  October  lO. 
1914,  the  Pendant  arrived  In  Lewlston  ac- 
companied by  a  Mrs.  Baker,  a  mutual  friend 
of  the  partly  to  said  action.  Ai^llant's'ais 
rival  was  without  notlflcaticn  to  h«  husband. 
The  appellftnt  and  Uie.  mutual  friend  remain- 
ed in  Lewlston  until  the  morning  of  the  1^ 
of  October,  spending  the  daytime  at  the  Dar- 
win home  and  the  nlghta  at  the  BoIUnger 
Xlotel,  except  the  night  of  tlie  ISth,  which 
they  were  permitted  to  spend  at  die  hus- 
band's ranch.  It  appears  that  during  those 
three  days  the  conversation  was  almost  con- 
tinuously on  the  subject  of  divorce  proceed- 
ings, appellant  urging  that  the  proceedings 
be  dropped  or  postponed  and  respondent  in- 
sisting that  they  be  carried  on  to  final  de- 
termination In  court  On  the  afternoon  of 
the  13th  of  October,  the  appellant  was  per- 
sonally served  with  the  summons  and  a  copy 
of  the  complaint,  and  after  receiving  them 
they  were  placed  on  her  husband's  desk,  and 
thereafter  he  sent  them  to  her  by  mall.  The 
summons'  waa  also  published  in  the  Lewis- 
ton  Morning  Tribune  for  the  time  prescribed 
by  law,  and  a  copy  of  the  summons  and  com- 
plaint was  mailed  to  the  appellant,  directed 
to  her  brother's  residence,  No.  12  Falrland 
St.,  Roxbury,  Mass.  The  record  thus  shows 
that  she  was  seiTed  with  summons  personal- 
ly and  also  by  publication.  It  appears  from 
the  record  that  the  service  of  summons  was 
completed  on  November  2,  1914,  and  that  de- 
fault was  entered  on  the  7th  of  November. 
The  appellant  failed  to  make  any  appearance 
whatever.  Thereafter,  on  the  16th  of  No- 
vember, the  court,  having  heard  the  evidence, 
made  and  entered  finding  of  facts,  conclu- 
sions of  law  aud  entered  a  decree  In  favor 
of  the  respondent,  awarding  him  the  divorce 
prayed  for,  and  also  approving,  by  way  of 
property  settlement,  a  certain  trust  agree- 
ment wherein  and  whereby  the  plaintiff  made 
provision  for  the  defendant,  to  be  operative 
in  case  of  his  death.  The  decree  also  In- 
cluded provision  for  the  defendant's  support 
and  maintenance  during  the  plaintiff's  life. 
On  December  9,  1914,  the  appellant  made  a 
motion  and  filed  certain  affidavits  whereby 
she  sought  to  have  vacated  said  default  and 
decree,  alleging  in  her  affidavit  that  on  the 
evening  of  October  13,  1914,  the  respondent 
Induced  her  to  return  to  Boston  by  promis- 
ing, if  she  would  do  so,  he  would  drop  the 
proceedinsi  for  the  dlvoxce  and  would  aend 


for  her  the  following  spring.  This  state- 
ment made  In  the  affidavit  of  the  appellant 
was  emphatically  denied  by  the  respondent; 
and  he  states  In  his  affidavit  that  he  never 
heard  of  any  such  promise  until  he  read  It 
in  the  affidavit  Lengtliy  affidavits  were  filed 
by  the  appellant  and  the  respond^t  on  said 
moti<xii.  In  fact;  the  affidavits  filed  cover 
many  pages  of  the  record,  and  ttie  record 
also  contains  many  letters  written  by  the  ap- 
pellant to  the  respMident  and  letters  writ- 
ten by  the  respondent  to  the  appelant  The 
record  ccmtalns  over  100  pages  of  typewrit- 
ten matter.  After  hearing  arguments  on  said 
motion,  .based  on  the  affidavits  and  record, 
the  trial  couri^  entered  an  order  denying  the 
appellant's  motion  and  application,  and  tlie 
only  question  presented  is  whether  the  court 
erred  in  denying  said  motion. 

From  the  whole  record  we  are  satisfied 
that  the  trial  court  did  not  err  In  holdii^ 
that  the  mpondent  did  not  agree  with  the 
appellant  tliat  If  she  woiUd  return  East  he 
would  drop  proceedings  for  divorce  and  send 
for  her  the  following  spring,  and  ^t  a[q;>el- 
lant  was  properly  served  with  summons  and 
knew  of  the  pendency  of  said  action  and 
failed  to  appear  and  answer,  and  that  no  de- 
ception was  practiced  by  respondent  In  said 
matter. 

It  will  serve  no  good  purpose  to  review 
the  lengthy  affidavits  and  letters  presented 
In  the  record  which  were  considered  ob.  the 
trial.  We,  therefore,  shall  not  attempt  to 
review  them  In  this  opinion,  since  it  la  clear 
to  us  tliat  the  trial  court  did  not  abuse  its 
discretion  In  denying  said  motion.  Each  par* 
ty  to  pay  his  own  costs  on  appeal. 

MORQAN,  concurs^ 

BUDGE,  J.  I  am  unable  to  agree  with  the 
majority  of  the  court  in  the  conclusions 
reached  in  this  caB&  The  facts  as  set  out 
In  the  majority  opinion,  so  far  as  they  relate 
to  the  mattera  discussed,  are  correctly  stat- 
ed, hut  for  the  purpwe  <tf  making  my  posi- 
tion (dear  and  In  support  of  my  contention 
that  a  different  rule  of  law  should  he  applied 
in  cases  of  this  cliaracter,  certain  additional 
(facts  which  appear  In  the  record  will  be 
briefly  referred  to. 

The  complaint  of  the  respondent  was  filed 
on  August  3,  1914,  in  which  It  is  alleged, 
among  other  things,  that  for  more  than  four 
years  last  past  iQipellant  treated  respondent 
in  a  cruel  and  inhuman  manner,  roidenng 
lUa  life  burdensome  and  Inflicting  upon  hlui 
grievous  bodily  Injury  and  grievoos  mmtal 
suffering,  anguish,  and  pain;  thereafttf  set- 
ting out  certain  specific  acta  of  extreme  cru- 
elty, among  which  appellant  la  diacged  with 
overindulgence  in  Intoxicating  Uquots  and, 
while  under  the  influence  thereof  with  In- 
discreet acts,  the  use  of  Tiol«it,  abusive,  and 
scandalous  language;  that  in  the  spring  oC 
IdlO,  appellant  went  to  Spokane,  and  while 
there^  conducted  herselC  in  snch  a  im^itft" 
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that  the  management  of  tiie  hotti  requested 
her  removal;  tbat  at  various  times  appel- 
lant threatened  and  sooght  the  life  of  re- 
spondent; tbat  appellant,  in  the  snmmer  of 
1912*  against  the  protest  of  respondent,  went 
to  Atlantic  City,  N.  J.,  where  she  resided 
while  respondent  was  In  England  on  busi- 
ness; that  she  refused  to  write  to  him,  and 
conducted  hers^  while  in  Atlantic  Cl^,  In 
a  leptehttulble  manner,  freqnaitli:^  cafte 
and  places  cC  low  repute  with  divers  persona, 
and  remained  In  such  places  to  unseemly 
and  late  hours,  tfao-eby  subjecting  herself  to 
scandaloDS  comment  and  Injurious  crltlciBm; 
that  In  the  spring  of  1013,  while  at  their 
home  In  Lewlston,  appellant  ridiculed  and 
derided  the  people  of  Lewlston,  and  used 
profane  and  vulgar  language  on  many  occa- 
siong  In  the  hearing  of  their  minor  child; 
that  In  the  spring  of  1912  appellant  Indulg- 
ed herself  excesstvely  in  intoxicating  liquors, 
exhibiting  herself  upon  the  streclts  and  In 
houses  In  Lewi8t<m  and  Clarkston,  Wash., 
in  an  Intoxicated  or  seml-lntoxloited  ccHidl- 
tion;  that  sbe  was  dissipated,  reckless,  and 
ratravagant  In  her  nuinner.  The  appelant 
in  her  affidavit  of  merit,  which  was  filed  In 
sBMwrt  of  her  motion  to  set  aside  the  de- 
fftalt  and  vacate  the  decree,  spedfleally  de- 
nies each  and  every  allegation  of  the  re- 
spondent's complaint,  and,  aniong  other 
thli^,  states  that  upon  the  occasion  of  her 
Tislt  to  Spokane,  during  the  spring  of  1910, 
she  was  taken  by  her'  husband  to  Crystal 
Springs  Sanitarium  at  Portland,  Or.,  where 
she  was  treated  for  a  serious  nervous  ail- 
ment for  a  period  of  three  months,  after 
which  she  was  accompanied  to  her  home  by 
a  trained  nurse,  who  remained  with  her  tor 
more  than  a  month.  Beferring  to  the  alle- 
gation in  respondent's  complaint  that  Bi^l- 
lant  visited  Spokane  against  bis  wishes,  and 
bearing  upon  her  trip  to  Spokane,  we  find 
In  the  record  the  following  telegrams: 

"Spokane,  WashingtoD,  March  13,  1910. 
"Mr.  Harry  G.  Darwin,  No.  15,  Williams  St, 
New  York.  Harie-  left  me  Wednesday  March 
ttcoDd.  Became  so  afraid  sleeping  in  boose 
alone  that  I  have  not  slept  for  four  nights  con- 
sequently stomach  knocked  out.  Mrs.  Bock 
took  Gilbert  and  I  will  await  your  return  here 
tt  Spokane  Hotel.  Wire  when  you  will  start 
Act  alone;  have  friends  here.  Edie." 

Day  Message. 

"New  Tork,  Meh.  14,  1810. 
"Mrs.  H,  G.  Darwin,  Hotel  Spokane,  Spo- 
kane, Wash.    Will  ,wire  tomorrow  when  will 
leave.  Bemain  at  Spokane  until  1  arrive. 

"H.  G.  Darwhi." 

Night  .Letter. 
"New  York,  Mch.  14, 1910. 
"Mrs.  H.  G.  Darwin,  Hotel  ijpokane,  Spokane, 
Wash.  Leave  Thursday  afternoon.  Due  Hotel 
Ryan,  St  Paul  Saturday  morning.  Write  fully 
ud  wire  me-  there.  I>oe  Spccane  Monday 
noraiog.  Will  adviae  as  to  possible  stop-over 
Spokane  from  St  Paul..  Telephone  Buck  regu- 
larly as  to  Gilbert  Advertise  for  maid  Spokane 
MMTs  to  return  with  tis.  Get  all  fun  possible 
nun  lUit  but  be  reasonable  and  Jadlclons. 
Who  is  with  you.  H.  G.  Darwin." 


'  l%e  ar^nant  was  charged  by  ber  husband 
with  golng^  to  Atlantic  City  against  his  wlU 
And  there  conducting  herself  in  an  extremely 
reprehensible  manner,  where  It  is  alleged  she 
was  extravagant,  wasteful,  and  Indulged  In 
intoxicating  liquors  to  excess.  We  find  as  a 
part  of  appellant's  affidavit  of  merit,  and  In 
cfmtradictlon  to  this  charge,  some  22  letters 
and  telegrams  which  she  received  from  her 
husband  while  In  Atlantic  City.  The  follow- 
ing excerpts  will  serve  as  samples: 

"Waldorf  Hotel,  Aldwych,  W.  a 

"London,  June  25,  1912. 

"Dearest  Ones,  Tour  cable  from  Atlantic  City 
came  laat  evening  but  the  stupid  clerk  did  not 
give  it  to  me  until  this  morninjr.  At  the  same 
time  gave  me  one  that  arrived  last  Wednesday. 
♦  •  •  Hug  my  dear  little  man  hard  for  me, 
and  then  he  can  turn  around  and  do  it  to  you, 
also .  for  me.   *   *   •  " 

"Hotel  Longacre,  New' York,  Aug.  14,  1912. 

"Dearest:  •  ♦  •  Your  yesterday  letter  in- 
dicatea  that  yoo  are  tired  of  Atlantic  City,  hut 
there  is  no  other  place  I  know  of  now,  where 
you  can  live  any  cheaper,  and  as  far  aa  I  can 
see,  you  had  better  stay  on  for  a  week  or  so  at 
least  With  lots  of  love,  Dadda." 

It  appeara  from  the  record  that  the  appel- 
lant went  E&st  in  May,  1914,  on  acconnt  of 
serious  illness,  in  obedience  to  the  wishes  of 
ber  husband.  As  evidence  of  appellant's  men- 
tal .condition  Just  prior  to  his  \islt  East,  we 
find  In  the  record  the  following  communica- 
tion addressed  to  her  brother  Jos^h  G.  Cur- 
ry, Rosbury,  Mass.,  of  date  May  2, 1014,  sign- 
ed by  respondent,  In  which  be  says,  among 
other  things: 

"Your  sister,  and  my  wife,  is  again  in  such  a 
very  nerrous  condition  that  her  friends'  and  ber 
idi^dcian  insist  that  she  must  be  restrained 
and  confined,  for  her  own  safety  and  fbr  that  of 
those  around  ber.  I  feel  that  if  she  ia  placed 
in  the  only  place  we  have  near  here,  the  state 
asylum,  she  will  not  survive  the  shock,  but 
that  if  she  can  be  returned  to  tlw  Kaat,  where 
she  can  see  her  family  and  friends,  and  be 
among  more  congenial  surroundings  she  will  re- 
gain at  least  a  degree  of  nervous  heatth  which 
may  enable  ber  to  live  on  for  many  years  yet, 
and  perhaps  after  her  chanre  of  life  is  over  re- 
store, her  to  complete  health." 

A  little  over  two  months  after  resptrndent 
had  .sent  his  wife  East,  broken  down  In 
health,  a  mental  wreck,  and  a  9t  person.  In 
bis  Judgment,  for  the  state  asylum,  he  Insti- 
tuted divorce  .  proceedings  against  her,  in 
whidL  be  sought  an  absolute  separation  and 
the  custody  at  their  minor  .diUd.  This  fact. 
In  connection  with  others  redted  in  the  rec- 
ord, and  the  conduct  of  the.resiHmdent  in  plac- 
ing the  appellant  in  a  sanitarium  for  treat- 
ment for  a  nervous  disorder,  establishes  con- 
clusively to  my  mind  that  the  appellant  was 
not  in  such  a  mental  condition  tbat  she  was 
capaUe  of  coping  with  her  hoaband  in  his 
efforts  to  secure  a  separation  and  the  sole 
custody  of  their  minor  child,  of  which  facts  I 
think  the  respondent  was  fully  cognizant. 
When  ^e  returned  In  October,  1914,  It  ts 
clear  to  my  mind,  from  a  careful  considera- 
tltm  of  the  entire  record,  that  she  had  not 
recovered  and. was  not  capable  of  fully  ocku- 
prehending  the  nature  ot  the  divorce  pro- 
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ceedlogs  which  had  bem  Instituted  against 
her,  and  that  she  returned  Ea.at  with  an  un- 
derstanding upon  her  part  that  the  proceed- 
ings would  be  dismissed.  We  And  in  the  af- 
fldavlt  of  Annie  E.  Baker,  flled  in  support  of 
the  affidavit  of  appellant,  made  on  January 
6,  1915,  among  other  statements,  the  follow- 
ing: 

"I  was  preset  at  the  house  of  Harry  G.  Dar- 
win in  Lewlston,  Idaho,  at  which  time  his  wife, 
E^ythe  Jordan  Darwin,  was  also  present ;  that 
both  Mrs.  Darwin  and  myself  remained  over- 
nieht  at  said  bouse;  that  during  said  evening 
I  heard  certain  conversation  between  Mr.  and 
Mrs.  Darwin  relative  to  divorce  proceedioss 
which  he  had  commenced  against  her,  and  1 
heard  him  say  to  her  that  if  she  would  return 
to  Boston  he  would  drop  the  case,  and  that  he 
would  give  her  what  money  he  was  able  -  to 
raise  and  would  send  for  her  in  the  spring." 

It  is  tme  that  this  same  Mrs.  Baker  made 
another  affidavit  on  January  15,  1915,  Id 
which  she  says,  among  other  things: 

"UpoQ  mature  deliberation,  and  after  refresh- 
ing my  memory  as  to  the  various  occarrences 
and  conversatlonB  that  took  place  during  the 
time  I  was  at  Lewiston.  Idaho,  *  *  *  I  de- 
sire and  request  that  the  portioD  of  my  said 
former  affidavit  *  *  *  be  changed  and  modi- 
fied in  the  following  respects:  •  •  *  That  I 
heard  much  conversation  between  Mr.  and  Mrs. 
Darwin  during  ttie  said  three  days.  •  •  •  I 
know  that  Mrs.  DArwin  repeatedly  urged  Mr. 
Darwin  to  drop  the  proceedings,  and  that  Mr. 
Darwin  was  equally  insistent  that  they  should 
be  carried  on.  *  *  •  That  I  find  myself  un- 
able to  repeat  anything  definite  that  either  of 
the  parties  said,  and  f  have  so  stated  to  Mr. 
Darwin  in  a  letter  written  to  him  on  December 
10,  1914;  and  I  do  not  wish  to  be  understood 
as  saying,  upon  my  oath,  that  I  heard  Mr.  Dar- 
win tell  Mrs.  Darwin  that  if  she  would  return 
to  Boston  he  would  drop  the  case,  and  that  he 
would  give  her  what  money  he  was  able  to  raise 
and  would  send  for  her  in  the  spring;  for  I 
cannot  swear  that  I  heard  Mr.  Darwin  say  any 
such  thing.  I  may  have  obtained  that  impres- 
sion solely  through  my  conversations  with  Mrs. 
Darwin  during  the  several  days  we  were  trav- 
eling together  on  our  return  to  the  East." 

Whatever  doubt  there  may  have  been  in 
the  mind  of  the  court  with  reference  to  the 
truthfulness  of  the  Baker  affidavit  should 
have  been  resolved  in  favor  of  the  appellant 

There  is  abundant  evidence  In  the  record  to 
show  that  appellant  made  every  effort  to 
bring  about  a  reconciliation  between  herself 
and  her  husband,  upon  her  return  to  Lewis- 
ton.  There  is  also  evidence  In  the  record 
which  shows  that  the  respondent's  conduct 
toward  the  appellant  upon  her  return  home 
was  pleasant  and  affectionate,  and  not  such 
as  would  indicate  that  he  seriously  intend- 
ed to  prosecute  to  a  final  determination  the 
action  he  had  instituted  for  a  divorce. 

It  will  be  borne  in  mind  that  the  default 
wps  entered  November  7,  1914;  that  the  de- 
cree of  divorce  vpsh  rendered  on  November 
16,  1914;  that  the  nppellant  was  in  the  East 
when  the  default  was  entered  and  the  decree 
granted ;  that  f;he  filed  her  motion  to  vacate 
and  set  aside  the  default  and  decree  on  De- 
cember 9,  1914,  during  the  same  term  of  court 
that  the  default  and  decree  were  entered. 
Snffldent  tacfai  bftve  been  referred  to'whldi 


would,  have  juatlfted  the  court  tn  laying  down 
what  I  consider  the.  proper  rule  of  law  to  be 
followed  in  coses  of  this  character.  In  case 
of  Humphreys  v,  Ida.  Gold  Mines  Develop. 
Co.,  21  Idaho,  135,  120  Pac  823.  40  L.  R.  A. 
(N.  S.)  817,  this  court  said : 

"The  showinc  of  mistake  and  excusable  neg- 
lect is  very  slight  in  this  case,  and  extremely 
meager  on  which  to  rest  the  order.  On  the  odi- 
er  hand,  however,  under  the  rule  so  uniformly 
rectwnised,  not  only  by  this  court,  but  by  many 
other  courts,  that  every  reasonable  doubt  in 
such  cases  will  be  resolved  in  favor  of  a  trial 
upon  the  merits,  and  that  every  foir  presump* 
tion  will  be  indulged  in  support  of  an  order 
opening  a  default  and  allowing  a  trial  npm  the 
merits. 

In  an  action  for  a  divorce,  where  a  de- 
fault has  been  taken,  a  much  more  Uberal 
rule  should  be  followed  than  isx  an  ordinary 
action  involving  property  rights,  for  the  rea- 
son that  the  state,  as  well  as  tiie  parties  to 
the  action,  are  interested  In  the  maritAl 
relationship. 

'The  state  is  interested  in  the  marriage  rela- 
tion, since  this  relation  is  promotive  of^  moral- 
ity and  inures  to  the  perpetuation  of  its  citi- 
zens."   9  Am.  &  Eng.  lOocy.  L.  728. 

"In  every  civilized  country  marriage  is  recjw- 
nized  as  the  most  important  relation  in  life, 
and  one  la  which  the  state  is  vitally  interested. 
The  right  Of  the  legislative  department  to  deter- 
mine upon  what  conditions  and  in  what  man- 
ner the  marriage  relation  may  be  entered  into, 
and,  having  been  entered  into,  for  what  causes 
and  in  what  manner  it  may  be  dissolved,  is  un- 
questioned. The  well-recognized  public  policy 
relating  to  marriage  is  to  foster  and  protect 
it,  to  make  it  a  permanent  and  public  institu- 
tion, to  encourage  the  parties  to  live  together, 
and  to  prevent  separation  and  illicit  unions. 
See  Nelson  on  Divorce  and  SeparatioD,  vol.  1. 
This  policy  finds  expression  in  probably  every 
state  in  this  country  in  legislative  enactments 
designed  to  prevent  the  sundering  of  the  mar- 
riage ties  for  slight  and  trivial  causes,  or  by 
the  agreement  of  the  husband  and  wife,  or  in 
any  case  except  upon  full  and  satisfactory  proof 
of  Budi  facte  as  has  been  by  ^e  I^egislatnre  de- 
clared to  be  a  cause  for  divorce.  l?uch  provi- 
sions find  their  jostificetion  only  in  this  wdl- 
recognized  interest  of  the  stete  in  the  perma- 
nency of  the  marriage  relation.  While  an  ac- 
tion to  obtain  a  decree  dissolving  the  relation 
of  husband  and  wife  is  nominally  an  action  be- 
tween two  parties,  the  stete,  because  of  ite  in- 
terest in  maintaining  the  same,  unless  good 
cause  for  Ite  dissolution  exiate,  is  an  interested 
party.  It  has  been  said  by  eminent  writers  up- 
on the  subject  that  such  an  action  is  really  a 
triangular  proceeding,  in  which  the  husband 
and  die  wife  and  the  state  are  parties."  Deyoe 
V.  Superior  Court,  140  Cal.  476,  74  Pac.  30,  96 
Am.  St.  Rep.  73. 

No  divorce  should  be  granted  where  the 
testimony  offered  in  support  of  the  allega- 
tions Is  not  corroborated,  and  every  reason- 
able opportunity  should  be  afforded  each  of 
the  parties  to  a  full  hearing  upon  the  trial. 
The  tendency  of  the  courts  of  this  country 
Is  now  strongly  In  opposition  to  ex  parte 
divorces,  and  the  taking  of  default  judgments 
in  divorce  cases  should  not  be  encouraged, 
and  no  technical  rule  of  proceeding  sfaoulcl  be 
Invoked  in  order  to  deprive  either  of  the 
parties  of  an  opportunity  to  present  testi- 
mony in  opposition  to  an  application  (or  a 
divorce;  and  this  Is  more  parttculailr  ■  troe 
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vbere  minor  cblMren  of  the  Utleant  and 

their  custody  are  luvolved. 

"Since  a  judgment  hy  default  is  not  favored 
in  dirorce  suits,  the  courts  are  specially  inclin- 
ed to  interpoae  by  opening  or  settiag  aside  such 
I  judgment  and  giWng  defendant  a  day  in  court, 
■0  that  the  merits  of  bis  defense  may  be  passed 
npoD."    14  Cyc.  714. 

"Where  a  default  has  been  entered  against  a 
defendant  the  court  will  readily  set  the  same 
■ude  in  order  that  defense  may  be  interposed  and 
the  interests  of  tlw  public  protected  by  a  trial 
opon  the  merits.  Sot  only  the  parties,  but 
toe  public  have  an  interest  in  the  result  of  every 
suit  for  divorce,  and  the  court  should  afford  a 
hearing  to  protect  the  interests  of  the  state." 
7  Enc.  PI.  &  Pr.  141. 

"Not  only  can  no  divorce  be  granted  upon  the 
default  of  the  defendant,  or  a  findiof^  of  fact 
made  by  a  referee,  but  the  law  inhibits  the 
panting  of  divorces  upon  the  uncorroborated 
testimony  or  adminion  of  the  parties.  The  par- 
ties to  the  action  are  not  the  only  people  inter- 
ested in  the  result  thereof.  The  public  has  an 
interest  in  the  result  of  every  suit  for  divorce ; 
and  the  ^aUcy  and  the  letter  of  the  law  concur 
in  guarding  against  collusion  and  fraud;  and 
it  should  be  the  aim  of  the  cMiurt  to  afford  the 
fullest  possible  hearing  in  such  matters."  Mc- 
Blane  v.  McBlane.  77  Cal.  &07,  20  Pac.  61. 

"In  the  preeuit  case  there  seems  to  have  been 
tn  honest  desire  on  tiie  part  of  the  plaintiff  to 
present  her  side  of  the  case ;  and  wnile,  in  an 
ordinary  action,  the  neglect  shown  might  he 
witEcient  to  deprive  her  of  a  right  to  relief,  yet 
in  this  Eind  of  case  a  more  liberal  rule  shiould 
prevaiL"  Wadsworth  T.  Wadsworth,  31  GaL 
182,  22  Pac.  649,  IS  Am.  St.  Rep.  38, 

"In  discussing  this  matter,  we  have  limited 
our  consideration  to  the  role  as  applied  to  ac- 
tions for  divorce.  It  is  a  matter  of  public  pol- 
icy that  divorces  should  only  be  granted  where 
the  fullest  opportunl^  has  been  afforded  both 
■ides  to  be  heard,  and  then  onlr  when  adequate 
cause  for  divorce  is  shown.  Whether  such  ade- 
quate cause  exists  can  only  be  disclosed  after 
both  rides  have  had  an  opportunity  to  present 
all  Oeir  evidence.  The  pnblic  has  an  inter- 
est in  having  no  divorce  granted  except  for  good 
cause,  and  it  is  this  consideration  of  public  In- 
terest which  has  largely  entered  into  toe  formu- 
lation by  the  courts  of  a  more  liberal  rule  to  be 
applied  in  relieving  from  default  in  divorce  cas- 
es ttian  applies  In  other  cases,  where  property 
rights  slone  are  Involved."    Smith  v.  Smith, 

16  Cal.  616.  79  Pac.  276;  Cohn  v.  Cohn,  85 
CsL  108,  24  Pac.  659 ;  Mulkey  v.  Mulkey,  100 
CaL  91,  34  Pac.  621 ;  Hyser  v.  Hyser.  53  Colo. 
199, 124  Pac.  347.  Ann.  Cns.  1914B,  356 :  Prin- 
gle  T.  Prinxle,  55  Wash.  ^,  104  Pac.  137. 

"The  proper  regulation  and  control  of  the 
marrisge  relation  is  of  bo  much  importance  to 
society,  the  well-being  of  Uie  commantty  Is 
so  far  invcdved  in  the  permanence  of  this  rela- 
tion, that  the  state,  urough  its  courts,  exer- 
dsea  a  peculiar  guardianship  over  marriage 
and  divorce.  Society,  as  represented  by  the 
state,  has  an  interest  tn  maintaining  the  rules, 
whidk  have  bem  prescribed  by  the  proper  au< 
thority,  concerning  marriages  and  divorcte,  which 
interest  it  is  the  duty  of  ^e  courts  to  protect. 

**A  divorce  is  not  to  be  grsnted  simply  because 
the  psrties  are  willing  that  it  should  be,  npr  be- 
cause  the  defendant  malces  default,  or  neglects 
to  usert,  or  waives  a  defense. 

"In  proceedings  of  this  kind,  any  course  of 
action  upon  the  part  of  a  plaintiff,  which  is  de- 
sired, and  tends,  and  operates,  to  deprive,  or 
exclude  a  defendant  from  setting  up  and  estab< 
Uthiag  a  defense  which,  if  established,  would 
prevent  the  granting  of  tne  divorce  is  a  fraud 
apoa  the  administration  of  iustiee,  as  well  as 
s  frsod  opon  the  detendanti"  Xonng  t.  Young, 

17  Uian.  (Gil.  103)  186.         .  . 


In  the  hearing  In  the  case  at  bar,  npon  the 
motion  to  set  aside  the  default,  no  evidence 
was  taken  and  the  same  was  heard  solely 
upon  the  affidavits  of  the  appellant  and  re- 
spondent and  corroborating  affidavits  of  An- 
nie £/.  Baker,  a  mutual  friend,  and  Harry 
S.  Gray,  attorney  for  respondent 

This  court.  In  the  case  of  Parsons  t. 
Wrble,  19  Idaho,  619,  115  Paa  8,  laid  down 
the  following  rule,  where  a  hearing  is  had 
upon  affidavits: 

"It  appears  from  the  record  that  sH  of  the 
evidence  presented  to  the  district  court  was  doc- 
nmentary,  and  it  is  argued  by  appellant,  and  we 
think  rightfullr,  that  while  the  vacation  of  the 
judgment,  or  granting  of  a  new  trial,  is  a  matter 
in  the  discretion  of  ue  trial  court,  and  that  un- 
less there  is  a  manifest  abuse  of  that  discre- 
tion the  order  will  not  be  reversed  on  appeal, 
still  this  rule  is  to  be  governed  by  the  rule  ttiat 
In  such  cases  (hearing  on  documentary  evidence 
alone)  this  court  wiu  make  an  original  exam- 
ination of  the  evidence  as  contained  in  the  rec- 
ord, and  will  exercise  ita  judgment  and  discre- 
tion the  same  as  if  the  case  were  being  pre- 
sented to  us  in  the  first  instance." 

"The  discretionary  power  of  the  trisl  judge 
upon  an  application  to  open  a  default  means  a 
sound  and  impartial  discretion,  and  sbonld  be 
resolved,  in  case  of  doubt,  in  favor  of  the  ap- 
plication." Hamilton  t.  Hamilton,  21  Idaho, 
SW,  123  Pac.  630. 

Where  an  action  to  set  aside  a  default  and 
vacate  a  decree  1b  supported  by  an  affidavit 
of  merits,  the  respondent  should  not  be  per- 
mitted, under  the  practice  of  this  state,  to 
rebut  said  affidavit  of  merits  by  counter  affi- 
davits reciting  the  testimony  offered  in  sup- 
port of  resptmdait's  complaint 

The  respondent  in  this  case.  In  his  counter 
affldaTlts,  set  out  facts  which,  if  true,  would 
have  been  proper  If  presented  ui>on  the  trial 
of  the  merits,  but  had  no  place  in  respond- 
ent's counter  affidavits,  and  should  not  have 
been  allowed  or  considered  by  the  court 
Courts  will  not  try  the  merits  of  a  case  upon 
affidavits.  Douglass  t.  Todd,  96  Cal.  666, 
31  Paa  623,  31  Am.  St  Rep.  247  ;  23  Cyc.  958. 

"A  promise  of  plaintiff  that  he  would  not 
press  the  case  to  judgment,  in  violation  of  whfdi 

Slaintiff,  without  notice  to  defendant  enters  a 
efaulL  or  secures  a  judgment  against  the  lat- 
ter in  nis  absence,  *  *  *  is  good  ground  for 
vacating  the  judgment"   23  Cyc  920. 

Tbla  principle  of  law  is  certainly  ap- 
plicable to  the  case  under  consideration. 

The  refusal  of  the  court  to  vacate  the  de- 
fault and  set  aside  the  decree  upon  the  ap- 
plication of  the  appellant  placed  upon  'each 
and  all  of  saM  allegations  contained  In  re- 
spondent's complaint  the  absolute  stamp  of 
truth  and  verity,  and  branded  the  wife  and 
mother  with  being  intemperate,  of  dissolute 
habits,  uncouth  and  vulgar,  a  wife  who  had 
sought  to  talie  the  life  of  her  husband,  the 
father  of  her  child,  an  unfit  person  to  care 
for  and  enjoy  the  custody  and  love  of  her 
offspring.  She  was  not  permitted  to  appear 
and  file  her  answer  and  offer  evidence  to 
refute  the  serious  allegations  made  against 
her.  primarily  by  reason  of  the  fact  that  her 
nuBotal  0(HidltlQB..«M.  iwt  Qpeclflc»ll7..w- 
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signed  88  a  ground  tor  Tacatlns  tbe  default 
and  setting  aside  the  deo^e^ 

I  think.  Id.  an  action  of  this  character, 
and  under  the  authorities  dted,  the  appel- 
lant should  hare  had  her  day  in  court 
and  been  furnished,  by  order  of  tbe  court, 
with  sufficient  funds  to  employ  counsel  and 
secure  testimony  for  the  purpose  pf  estab- 
lishing the  facts  set  out  in  her  affidavit 
of  merit  I  gather  from  the  record  that 
the  appellant  had  no  funds  with  which  to 
employ  counsel  or  marshal  her.  witnesses. 
She  bad  been  derived  of  the  custody  of 
her  tihlld.  She  was  away  from  her  friends 
and  immediate  relatlres,  with  no  one  to 
counsel  or  advise  her.  She  acted  upon  the 
suRgestlon  of  hw  hnsband,  enconraged -by 
their  mutual  tr\mA,  Annie  E.  Baker,  and 
left  tbe  state  with  an  action  for  divorce  pend- 
ing against  her — under  what  I  believe,  based 
upon  tbe  record  In  this  ease,  to  hare  been  a 
prnttive  understanding  on  ber  part,  as  fisr 
as  she  was  capable  of  forming  an  undeistand- 
Ingt  'that  the  divorce  proceedings  would  not 
be  pressed,  add  that  when  sbe  regained  ber 
usual  health  that  she  would  be  sent  for  by 
her  husband  and  %gBSn  enjoy  the  love  and 
society  of  her  diUd  and  the-  care  and  protec- 
tion of  ber  hosband. 

In  an  oi^dlnary  case  it  la  truei  as  laid  down 
in  tbe  majority  oidnion  of  this  coart,  that, 
the  appellant  having  been  notified  by  sum- 
mons of  the  pendengr  of  the  action,  and  tbe 
time  fbr  demiming  and  answering  having  ex- 
pired, tbe  default  was  properly  altered,  and 
that  she  had  not,  under,  the  techAical  rules 
of  law  applied  In  ordinary  cases,  set  out  suffi- 
cient facts  in  ber  affidavit  of  merit  to  war- 
rant tbe  court  in  reusing  to  exercise  its  dis- 
cretion. But  when  we  conslder^the  situation 
of  the  partii^  the  Interest  of  the  state  in  tbe 
marital  relationship,  the  mental  condition  of 
the  appellant,  tbe  influences  that  were  brought 
to  bear  to  induce  ber  to  leave  the  state,  tbe 
fact  that  she  had  be^  c3iarged  with  drunk- 
enness and  associating  with  lewd  people,  had 
attempted  the  liffe  of  her  husband,  and  was 
an  unfit  and  Improper  person  to  have  tbe  ens- 
tody  of  her  child,  and  that  the  application 
to  vaoite  the  default  and  set  aside  the  de- 
cree Was  made  during  the  same  term  of  court 
and  within  a  very  short  time  after  the  decree 
was  granted,  it  seems  to  me  that  there  was 
a  sufficient  showing  to  have  Justified  the 
trial  court  and  to  Justify  this  court  in  vacat- 
ing the  default  and  setting  aside  Hie  decree 
and  permitting  this  woman  to  make  a  defense 
to  these  charges. 

In  my  opinion,  the  Judgment  of  the  trial 
court  should  be  reversed,  the  defonlt  vacated 
and  set  aside,  and  the  appellant  given  an 
opportunl^  to  be  heard,  and  furnished  suffi- 
cient means  with  wblcb  to  employ  counsel, 
secure  the  attendance  of  her  witnesses,  and 
such  othM-  and  further  relief  as  might  be 
necessary  In  order  that  Justice  be  done  in  this 
proceeding. 


SOUTHERN  OREGON  CO.  v.  GAGE,  Sheriff. 

(Supreme  Court  of  Or^on.    June  15^  1916.) 

Taxation    «s»608 — CoLMionoif  —  Iir  junc- 
noN. 

t  a  suit  by  the  federal  BOveniment  to 

forfeit  land  for  breach  of  the  condition  of  tlie 
frrant  was  pending,  and  the  owner  of  the  land 
was  resisting  the  forfeiture  and  claiming  to 
be  the  owner  in  fee.  he  Is  estopped  to  Utijate 
tbe  right  of  the  county  to  tar  the  land  as  his 
property,  and  equity  will  not  enjoin  the  col- 
lection of  the  tares  pending  the  outcome  of  the 
federal  suit,  even  though  the  owner  pays  tlie 
amount  of  tbe  tares  Into  court 

Cent.  Dig.  SS  1230-1241;   Dec.  Dfg.  «=»608.1 

In  Banc.  Appeal  from  Circuit  Court,  Coos 
County;  J.  S.  Coke,  Judge. 

On  petition  for  rehearing. 

For  former  opinion,  see  147  Pat  1199. 
Petition  for  rehearing  denied. 

A.  S.  Hammond,  of  North  Bend.  fOr  appel- 
lant  I*  A.  liiljeqvlst,  of  Coquille,  fOr  ro- 
^ndent 

McBHIDE,  J.  In  a  petition  for  nliearing 
counsd  lnsl^t  that  the  de<^lon  In  Southern 
Oregon  Co.  v.  Qulne,  70  Oi;  63, 139  Pac.  332, 
does  not  decide  tbe  avesttMx  presented  in 
this  case.  In  our  Judgment;  tiie  ^Intlff  la 
by  its  own  showing  ^toEQ^ed  from  the  privi- 
lege to  litigate  tbe  right  of  tbe  county  to 
tax  the  property  In  question.  The  oomidaint 
shows  that  tdainUff  holds  the  record  title  to 
the  lands,  Is  In  possession  of  them,  and 
claims  to  own  them.  This  reveals  such  a 
condition  of  affairs  as  made  it  iucumbeat  up- 
on tbe  assessor  to  list  them  for  taxati<Hi  as 
the  property  of  plaintiff,  and  farther  indi- 
cates that  until  a  forf^ture  is  Judldally  de- 
clared plaintiff  is,  in  fact,  tbe  bolder  of  the 
l^al  title  to  tbe  hind.  No  forfeiture  has 
been  declared  by  Congress  or  by  any  Judicial 
tribunal,  and  until  Als  is  done  i^bdntlff  con< 
tinues  to  be  the  own«:.  Fanlngt(«i  t.  Put- 
nam, 00  Me.  405,  37  AtL  632)  38  Ll  B.  A.  339; 
Minneapolis  &  St  G.  R.  Ca  v.  Dulutb  &  W. 
B.  Co.,  45  Minn.  104,  47  N.  W.  464;  The 
Kate  Heron,  Fed,  Gas.  No.  7.619.  It  being 
the  duty  of  the  assessor  to  assess  the  proi>er- 
ty,  It  naturally  follows  that,  it  Is^  duty  of 
the  sherltF  to  collect  the.  taxes,  and  be  would 
violate  the  requirements  of  the  statute  if  he 
foiled  to  do  80.  Equity  will  not  interfere  to 
enjoin  a  public  office  ttom  doing  an  act 
which  the  law  requires  him  to  perform  mere* 
ly  because  it  may  result  In  a  peculiar  hard- 
i^p  in  a  particular  instance.  The  hardship 
alleged  in  ttOs  InstaMn  is  ttiat  the  United 
States  government  Is  claiming  that  there  has 
been  a  breach  of  a  condition  of  the  grant, 
and  has  instituted  a  suit  to  have  tiie  lands 
forfeited  for  such  breach.  Plaintiff  does  not 
allege  that  the  state  has  no  right  to  tax  tbe 
land,  but,  on  the  contrary,  shows  facta  which 
evince  inrlma  fat^e  that  the  state  should  tax 
It.  Its  position  practically  is  this; 
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"^Te  hold  the  letral  title  to  the  land,  ate  in 
poKsession  of  it>  aad  claim  to  own  it,  but  the 

grernment  is  attemptinu  to  have  it  declared 
rfeited.  and  if  it  sacceeds  we  will  not  only 
lose  the  land,  but  the  taxea  we  have  paid  apoxt 
it  in  addition.  Therefore  we  ask  the  court  to 
Buspeod  the  ordinary  operatione  of  law,  aod 
to  act  aa  a  stakeholder  between  us  and  the 
county  until  the  result  of  the  suit  brought  by 
the  soremmeut  Is  settled." 

It  seems  clear  that  sncb  action  by  tw  vould 
be  g/aSng  beyond  the  law.  The  tight  of  the 
county  to  tax  this  property  Is  not  in  litiga- 
tion in  the  suit  brought  by  the  government 
It  Is  true  that,  It  the  United  States  should 
succeed  In  having  a  forfeiture  declared,  one 
of  the  results  would  be  that  the  land  would 
be  restored  to  the  irabUc  domain,  and  would 
thereafter  be  nontaxable;  but  that -would  be 
a  mere  incident  of  the  suit,  and  not  the  ob- 
ject of  it.  The  plaintiff  cannot,  retain  the 
legal  title  and.  refuse  to  pay  taxes.  It  con 
avoid  the  taxes  by  conceding  the  claim  of 
the  government;  otherwise  It  must  show  its 
faith  In  the  soundness  of  Its  title  by  paying. 
We  adhere  to  our  original  oi^nion. 


BENDERaON  v.  TIT^MOOK  HOTEL  CO. 
et  al. 

(Supreme  Court  of  Oregon.   June  1,  1915^) 
Costs  «=»254— Costs  on  Appeal— Surra  ii? 

Eq  UITT— TbANSCRIPT. 

The  Supreme  Court  will  tax  as  a  disburse- 
nent  the  necessary  ezpenae  incurred  for  a 
transcript  of  the  testimony  in  a  suit  in  equity* 
when  such  transcript  is  prepared  for  the  ap- 
peal, and  after  a  decision  by  the  trial  court. 

[Ed.  Note.— For  other  casea,  see  Costs,  Cent. 
Dig.  M  962-^.  974-077;  Dec.  Dig.  «»2M.3 

Department  2.  Appeal  from  Circuit  Court, 
Tillamook  County;  Webster  Holmes,  Judge. 

Suit  by  John  I«lan(I  Henderson  against 
the  Tillaiiiook  Hotel  Company  and  others. 
On  motion  to  retax  costs  (in  1^  Pac.  67). 
Otjections  overruled. 

H.  T.  Botts.  of  miamook  (Geo.  R.  Bagley 
and  E.  B.  Tongue,  both  of  Hlllsboro,  on  the 
tnlef),  for  the  UMtUm.  Balpb  B.  Dnnlway,  of 
Portland  (£.  J.  Claussen,  of  TUIamook,  on 
the  brleQ,  opposed. 

HARRIS,  J.  This  Is  a  motion  to  retax 
coats.  The  decree  awarded  to  the  at^Uautis 
their  costs  and  disbursementa  in  this  court. 
The  cost  bill  contains  an  Item  of  $261  paid 
to  the  (^dal  stenographer  for  transcribing 
the  testimony  after  the  trial  court  had  decid- 
ed the  cause  In  order  that  the  testimony 
might  be  included  as  a  part  of  the  transcri[tt 
on  appeal.  The  plaintiff  objects  to  the  item 
meaUoned,  and  claims  that  It  cannot  be  taxed 
SB  a  disbursement  in  the  Supreme  Court,  but 
Is  taxable  in  the  circuit  court  only. 

Beferrlng  to  the  practice  In  law  actions 

this  court  has  held  in  De  Vall  v.  De  Tall,  57 

Or.  128.  100  Pac.  755, 110  Pac.  705,  that: 

"It  is  settled  that  In  a  law  action  the  sums 
of  money  paid  by  a  party  to  the  official  reporter 


as  his  legal  fees  must  be  taxed  in  the  lower 
court  and  cannot  be  entered  herd  as  a  dtobarse' 

ment" 

See,  also,  Allen  v.  Standard  Box  &  Lumber 
Co.,  53  Or,  10,,  18,  96  Pac.  1100,-  07  Pac.  555, 
98  Pac.  509;  Somnier  v.  Compton,  53  Or.  341, 
100  Pac.  289;  McGee  v.  Beckley,  54  Or.  250, 
254,  102  Pac.  303,  103  Pac.  61 ;  West  v.  Mc- 
Donald, 64  Or.  203,  127  Pac.  784,  128  Pac. 
818;  Heywood  v.  Doernbecher  Mfg.  Co.,  48 
Or,  359,  371,  86  Pac.  357,  87  Pac  530;  Boothe 
V.  Farmers'  &  Traders'  Nat.  Bank,  58  Or. 
676,  589,  98  Pac.  609,  101  Pac.  390.  In  a  suit 
in  equity,  however,  the  fees  paid  to  the  offi- 
cial stenographer  for  transcribing  the  testi- 
mony may  be  taxed  as  a  disbursement  in 
this  court.  The  cause  Is  tried  de  novo  if  It 
be  a  suit  in  equity.  The  disbursement  ob- 
jected to  was  for  a  transcript  which  was  not 
used  by  the  trial  court.  The  expense  of  pre- 
paring a  transcript  of  the  testimony  in  a 
suit  in  equity  for  the  use  of  the  circuit  court 
before  a  decision  of  the  cause  Is  taxable  In 
the  circuit  court  because  It  Is  In  fact  a  dls- 
bursement  made  for  the  trial  In  that  court; 
and  the  cost  of  such  transcript  is  not  taxable 
in  this  court  under  the  mle  announced  In 
Albert  v.  Salem,  39  Or.  466,  480,  65  Pac  1068, 
66  Pac.  233.  If,  however,  a  transcript  of  the 
testimony  in  a  suit  in  equity  Is  not  prepared 
until  after  a  decree  by  the  trial  court  and  Is 
made  only  for  the  purpose  of  the  appeal, 
then  the  expense  of  such  transcript  is  proper- 
ly taxable  in  this  court.  The  question  In- 
volved in  the  objection  made  by  plaintUf  was 
determined  In  Young  T.  Hughes,  89  Or.  686, 
507,  66  Pac.  987,  66  Pac  272: 

"The  stent^apher's  notes  of  the  testimony 
not  having  been  transcribed  when  the  decree 
was  rendered  in  the  lower  court,  it  was  neces- 
sary that  a  transcript  thereof  should  be  made, 

in  order  that  the  cause  might  be  tried  de  novo 
in  this  court ;  and,  it  appearing  from  the 
amended  verified  statement  that  the  sum  of  $40 
paid  therefore  is  reasonable,  it  is  allowed." 

In  Littaerland  t.  Cohn  Real  Estate  Co.,  64 
Or.  71,  76,  100  Pac  1,  102  Pac  303,  a  Uke 
disbursement  was  taxed  after  making  certain 
deductions  from  the  coat  of  the  brief  and  ab- 
stract and  disallowing  the  expense  of  a  car- 
bon copy  of  the  evidence.  Since  the  decision 
made  In  Young  v.  Hughes,  supra,  the  practice 
in  this  court  has  been  to  tax  as  a  disburse- 
ment the  necessary  expense  incurred  for  a 
transcript  of  the  testimony  In  a  suit  in  equity 
when  such  transcript  is  prepared  for  the  ap- 
peal and  after  a  decision  by  the  trial  court. 
The  objection  to  the  cost  bill  la  overruled. 


MOOBB,  O.  3^ 
J  J»  eoncoh 


and  EAKiN  and  BEAN, 


GRANT  COUNTY  BANK  v.  HAYES. 

(Supreme  Court  of  Oregon.   June  1,  1916.)  ' 

1.  VeAVDVIXST  GoNVBTAKCES  «=^242— KlOHIS 
OF  CBEUITOB^KHOWLKDGE  OS-  FSAUD. 

The  mere  fact  that  a  judgment  creditor 
had  knowledge  of  the  fraud  in  a  conveyance  by 
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the  iDdgment  debtor,  would  not  prevent  him 
from  setting  aside  a  conveyance  made  with  that 
intent,  but  is  valuable  only  on  the  question  of 
acquiescence, 

[Ed.  Note. — For  otber  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  U  689-691 :  Dec.  Dig. 

2.  Fbauduiaht  GoNVETAncss  «s>115— Fbet* 

XKENCS  TO  ObEDITOB. 

t'nder  L.  O.  L.  fS  7397-7401.  relating  to 

fraudulent  conveyances,  a  debtor  has  the  right 
to  prefer  one  creditor  over  another. 

[Ed.  Xote.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |i  370,  875-377 ;  Dec 
Dig.  ^115.] 

3.  Fbaudulbnt  Cohvetanoks  ^s976,  16(^ 
considebation— vai.uablb. 

Vnder  L.  O.  L.  g  7401,  protecting  a  pur- 
chaser for  valuable  consideration  in  case  of 
fraudulent  conveyances,  if  the  purchaser  has 
notice  of  the  fraud,  it  is  immaterial  what  con- 
sideration is  paid,  and  If  the  purchaser  has  no 
notice,  it  is  not  necessary  that  the  consideration 
be  adequate  if  it  is  valuable. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conv^ances,  Cent.  Dig.  H  192-196,  512-€14; 
Dec  Dig.  «5>76.  160.] 

4.  FBAUDULENT  CoiTTBTAnCBS  «=9296— BZQHTB 

OF  Cbeditob— Khowlsdok  or  TEAi?aAcnoK 

— ESTOPPBL. 

In  an  action  by  the  assignee  of  a  Jodgmoit 
creditor  to  set  aside  as  fraudulent,  a  conveyance 
from  the  debtor  to  his  wife,  evidence  held  to 
show  that  the  judgment  creditor,  who  was  an 
uncle  of  the  debtor,  acquiesced  in  the  sale,  there- 
by defeating  the  assignee's  right  of  action. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Oimveyancea,  Cent  Dig.  |g  867-875;  Dec  Dig. 

In  Banc  Appeal  from  Circuit  Court, 
Grant  County;  Dalton  Biggs,  Judge. 

Suit  by  the  Grant  County  Bank,  a  oorpo- 
itttlon,  against  Delia  Hayes.  From  a  decree 
for  complainant,  defendant  appeals.  Berers- 
ed,  and  suit  dismissed. 

This  Is  a  suit  instituted  on  February  4, 
1914,  In  which  the  plaintiff,  a  Judgmoit  cred- 
itor of  one  H.  B.  payes,  would  set  aside  oa 
fraudulent  and  void  a  deed  made  bj  the 
judgment  debtor  to  bis  then  wife,  Drila 
Hayes,  September  14,  190%  and  subject  the 
land  therein  described  to  the  payment  of  the 
plalDtltrs  Judgment  obtained  AUy  19,  1013. 
The  complaint  charges  in  substance  that  the 
conveyance  was  executed  by  Hayes  without 
consideration  and  with  Intent  to  Injure,  de- 
lay, and  defraud  his  creditors,  and  i>artic- 
ularly  his  uncle,  E.  Stewart,  to  whom  he  was 
then  indebted,  and  that  the  wife  accepted 
the  conveyance  with  knowledge  of  the  fraud 
and  participated  In  the  deceit  charged,  in- 
tending to  hold  the  land  in  secret  trust  for 
her  husband.  The  answer  of  Delia  Hayea, 
who  alone  defended,  denies  the  imputation  of 
fraud,  and  In  substance  declares  that  at  the 
time  of  her  marriage  In  1900  she  was  pos- 
sessed in  her  own  right  of  three  milch  cows 
with  their  calves,  and  four  head  of  horses; 
that  these  cattle  with  their  increase  were  dis- 
posed of  by  her  husband  In  his  own  Interest, 
with  the  result  that  about  September  14, 
1908,  the  date  of  the  conveyance  to  her,  be 


was  indebted  to  her  ta  about  the  sum  of  $1,- 
500,  the  reasonable  value  of  the  cattle  and 
increase  resulting  from  their  managemeDt 
for  the  eight  years  of  the  then  married  life 
of  the  parties  to  the  deed,  in  consideration  of 
which  he  conveyed  the  real  estate  In  question 
to  her  and  she  discharged  him  from  all  lia- 
bility on  account  of  the  property  t>elonging 
to  her  of  which  he  had  disposed.  This  In 
turn  is  challenged  by  the  r^ly.  Although 
then  was  no  pleading  about  her  having  a 
mere  lien  npon  the  premises  fttr  the  value  of 
the  property  appropriated  by  her  hndmnd, 
the  drenit  court  made  a  decree  ImprMlng 
upon  Ihe  realty  a  paramount  lien  In  faTor  of 
the  answning  defendant  for  fSTP,  with  in- 
terest at  6  per  cent  per  annum  trom  SepteAi- 
ber  14,  190iB,  set  aside  the  conveyance  and 
directed  a  sale  of  the  property  and  the  aj^Ii- 
catiou  of  the  proceeds  of  such  sale  to  the  pay- 
ment ci  the  lien  mentioned;  the  surplus,  U 
any,  to  be  applied  to  the  Judgment  for  the 
satisfaction  of  whidb  the  plaintiff  would  se- 
quester the  property.  Delia  Hayes  appeals. 

A.  D.  Leedy,  of  Canyon  City,  for  appellant. 
J.  E.  Marks,  of  Canycm  Glty,  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  It  appears  from  the  evidence  that 
B.  Stewart  was  the  uncle  of  H,  B.  Hayes,  the 
husband  1^  Delia  Hayes,  they  having  been 
married  in  1900.  B.  Stewart  Is  also  a  di- 
rector of  the  plaintiff  bank.  Hayes  had  a 
homestead  upon  which  patent  was  issued 
April  2,  1908.  Stewart  had  advanced  to  His 
nephew  fl,lBO,  with  which  to  piurchase  the 
additional  property  in  questitm  for  which  the 
nephew  gave  his  note  to  Stewart  October  20, 
190S.  It  was  without  dispute  that  in  1900 
the  wife  was  the  owner  of  three  mlldi  covrs 
and  their  calves,  besides  four  horses.  Her 
husband  managed  the  cattle,  being  engaged 
to  some  atent  in  stock  raising,  and  from 
time  to  time  disposed  of  the  Increase  witii- 
out  malting  account  thereof  to  the  wife.  It 
is  beyond  controversy  that  as  between  the 
husband  and  wife  she  had  a  claim  against 
him  at  the  time  of  the  conveyance  for  the 
cattle  belonging  to  her  of  which  be  had  dis- 
posed. The  contention  on  that  point  is  about 
the  reasonable  value  of  the  personal  propexi7 
mentioned.  Neither  party  gives  any  accu- 
rate figures  on  the  number  of  cattle.  In  that 
feature  the  evidence  Is  all  estimate.  As 
above  stated  the  circuit  court  found  the  rea- 
sonable value  of  that  live  stock  to  be  $375. 
The  uncle,  E.  Stewart,  seems  to  have  advanc- 
ed other  amounts  of  money  to  his  nephew, 
the  husband,  after  the  execution  of  the  deed. 
The  wife  testifies  that  at  the  time  that  In- 
strument was  made  the  uncle  was  solicitous 
for  a  payment  on  the  nephew's  indebtedness; 
that  her  husband  proposed  to  her  to  tarn 
over  her  cattle  as  a  payment  on  the  amount 
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owing  to  the  tmcle;  that  she  demurred  to 
tUa  and  was  nnwillliig  to  give  ap  her  prop- 
erty In  payment  of  her  httabaiid's  debt^  but 
^t  flnaUy  she  agreed  to  do  bo  on  condlttoa 
tbat  he  convey  to  ber  the  land  in  qvestlrai. 
Sbs  further  deposes  tbat  she  bad  no  knowl- 
edge of  any  Indebtedness  of  her  husband  ex- 
cept that  to  the  unc-le  besides  her  own  claim ; 
tliat  with  her  husband  she  consulted  the 
imde  on  the  subject,  and  that  he  agreed  the 
Iransactfon  should  take  place  in  thftt  man- 
ner, the  cattle  to  be  turned  over  to  the  uncle 
to  be  applied '  on  the  Indebtedness  of  the 
nephew,  who  in  turn  should  convey  the  land 
to  his  wife.  As  stated  the  couveyance  was 
made  September  14, 1908,  and  recoi'ded  In  the 
deed  records  of  the  county  December  23, 
1908.  The  husband,  although  contradicted 
by  bis  wife,  in  this  particular,  testifies  that 
he  was  then  about  to  engage  in  the  mer- 
canrtle  business  in  Dayvllle,  and  not  being 
skilled  In  that  vocation  he  agreed  with  his 
wife  tbat  they  would  put  the  property  In 
ber  name,  so  that,  should  business  prove  dis- 
astrous, or  should  the  uncle  die,  his  health 
being  then  Infirm,  they  could  gain  time  to 
pay  off  the  Indebtedness  without  being  de>- 
prived  of  their  home.  He  says  In  his  testi- 
mony substantially  that  he  was  fearful  he 
could  not  deal  with  his  uncle's  administra- 
tor or  executor  on  as  favorable  terms  as  with 
the  uncle  himself,  who  it  seems  was  very  In- 
dulgeat  as  a  creditor. 

The  husband  had  other  property,  and  aft- 
enrards  became  largely  indebted  directly  to 
the  plaintUf  hank,  and  in  March,  1913,  it 
Instituted  an  action  against  him  for  the  mon- 
eys directly  due  It  from  him.  On  the  fol- 
lowing day  It  brous^t  another  action  against 
the  husband  cm  the  Indebtedness  then  due  to 
the  imde,  B.  Stewart,  the  latter  having  as- 
ilgned  the  notes  to  the  bank  for  collection. 
Jndgmeots  were  recovered  In  both  actions 
and  the  other  pn^rty  of  the  husband  was 
bid  In  on  execatlon  sale  for  the  full  amount 
of  the  hank's  separate  Judgment^  and  this 
rait  was  instituted  to  subject  the  property 
Included  In  the  deed  to  the  wife  to  the  sat- 
isfaction of  the  Judgment  which  the  hank 
recovered  as  assignee  of  the  unde..  The 
bnsbasd  and  wife  separated  in  December, 
^12,  and  she  iirocured  a  divorce  firom  him, 
sbice  which  time  he  has  remarried.  The 
ntcle  testifies  that  he  knew  nothing  of  the 
transCer  of  title  until  after  It  was  made.  He 
lays,  however,  that  he  learned  of  It  late  in 
the  year  1908.  Another  neph^  testifies  that 
at  the  time  of  the  transaction  the  uncle  told 
him  that  the  transfer  was  about  to  be  made. 
It  appears  also  by  the  testimony  of  the  lat- 
ter nepbew  that  he  was  engaged  in  handling 
some  of  the  cattle  of  E.  Stewart  on  shares 
at  that  time,  and  that  some  of  those  belong- 
ing to  the  wife  were  transferred  Into  the 
hand  of  which  he  had  charge. 

[\1  It  is  true  that  the  mere  fact  that  the 
creditor  had  knowledge  of  the  fraud  would 
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not  prevent  blin  from  setting  aside  a  convey- 
ance made  ^th  ttiat  intent.  The  only  value 
to  be  given  to  the  knowledge  imputed  to  the 
then  creditor  Is  on  the  question  of  his  acqui- 
escence in  the  arrangement,  and  farther  U- 
lustratlug  the  good  faith  of  the  parties  to 
the  deed  as  tending  to  show  that  the  trans- 
action was  hot  done  in  a  comer  or  secretly. 

[2,  3]  The  substance  of  the  situation  is  that 
at  the  time  the  deed  was  made  -the  husband 
was  In  debt  to  his  uncle  and  also  to  his  wife. 
He  had  a  right,  so  far  as  that  was  concerned, 
to  pay  her,  the  wife,  to  the  exclusion  of  his 
other  creditor,  the  uncle.  The  precept  of  sec- 
tion 7397,  L.  O.  L.,  is  In  substence  that  every 
conveyance  or  assignment  In  writing  or  oth- 
erwise of  any  estate  or  Interest  In  lands  made 
with  the  Intent  to  hinder,  delay,  or  defraud 
creditors  or  other  persons  of  their  lawful  suits, 
damages,  forfeitures,  debts,  or  demands,  and 
every  bond  or  other  evidence  of  debt  given, 
suit  commenced,  decree  or  Judgment  suffered, 
with  the  like  intent,  as  against  the  perscms  so 
hindered,  delayed,  or  defrauded,  shall  be  void. 
Section  7400,  L.  O.  L.,  states  that: 

"The  question  of  fr&udukot  intent  in  all  cases 
arising  under  the  provislona  of  this  chapter  shall 
be  deemed  a  question  of  fact,  and  not  of  hiw." 

Section  7401,  L  O.  L.,  reads  thus: 
"The  provisioDB  of  this  chapter  shall  not  be 
constrtied  in  any  manner  to  affect  or  impair  the 
title  of  a  purchaser  for  a  valuable  conaideratioD, 
unless  it  shall  appear  that  such  purchaser  had 
previous  notice  of  the  fraadulent  Intent  of  hla 
immediate  grantor,  or  of  the  fraud  rendering 
void  the  tide  of  anch  grantor.** 

Ungler  the  provisions  of  this  section  It 
would  matter  not  how  full  or  adequate  the 
consideration  might  be  which  the  grantee 
paid  for  the  conveyance  If  she  had  previous 
notice  of  the  fraudulent  intent  of  her  gran- 
tor. On  the  other  hand,  the  statute  does  not 
give  any  heed  to  the  mere  adequate  ot  consid- 
eration. If  without  notice  of  her  grantor's 
fraudulent  purpose  she  acquired  the  land  for 
a  valuable  consideration,  her  title  Is  protect- 
ed by  the  terms  of  section  7401,  L.  O.  H  It 
is  apprehended  that  gross  InsufBdency  ot 
price  might  be  considered  as  a  drcumstance 
tending  to  prove  fraud  in  case  there  was  any 
element  of  deceit  or  concealment  So  far  as 
that  is  concerned  a  person  baving  a  right  to 
sell  property  may  at  his  option  sell  it  for 
much  less  than  Its  actual  value,  and  that 
alone  would  not  be  snfflclent  to  nullify  the 
conveyance  in  favor  of  some  other  clalnmnt. 

[*]  The  weight  of  the  testimony  in  our  es- 
timation shows  that  the  uncle  was  cognizant 
of  the  making  of  the  deed.  The  wife  says 
that  she  and  ber  husband  Consulted  with  the 
creditor  at  that  time  and  he  approved  It 
The  other  nephew  testifies  that  his-tmcle  told 
him  of  the  transaction  at  the  time  it  was 
about  to  be.  accomplished.  The  de^  was 
placed  on  record  and  the  transaction  stood 
for  some  five  years  before  it  was  attacked 

I and  then  the  creditor  did  not  attack  It  him- 
self, but  delegated  the  matter  to  the  bank  of. 
which  he  was  a  director.  Tbe  plaintiff  here 
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stands  in  no  better  plight  than. Its  assignor, 
the  original  creditor.  It  Is  worthy  of  remark 
that  this  proceeding  followod  closely  upon  the 
dlssolation  of  the  marriage  between  the  debt- 
or nephew  and  his  wife,  at  her  suit 

The  disposition  of  the  cattle  was  a  matter 
between  the  husband  and  wife  resulting  In  a 
Just  claim  on  her  part  against  blm  which  he 
had  a  right  to  prefer  even  against  his  uncle. 
It  appears  that  some  at  least  of  the  plaintiffs 
cattle  went  fnto  the  possession  of  the  uncle, 
but  whether  they  did  or  not  cannot  affect  the 
Indebtedness  of  the  husband  to  the  wife.  If 
in  fact,  as  It  appears  without  dispute,  he  used 
the  property  for  his  own  purposes. 

In  brief,  the  husband  was  indebted  to  his 
wife.  He  conveyed  to  her  the  property,  The 
transaction  was  without  concealment,  and  be- 
ing brought  home  to  the  knowledge  of  the 
uncle  he,  by  his  long  inaction,  must  be  held 
to  hare  acquiesced  In  the  same.  No  fraud  can 
be  Imputed  to  a  transaction  where  the  one  at- 
tacking It  has  practically  assented  to  it  and 
adopted  It.  The  element  of  acquiescence  dis- 
tinguishes It  strongly  from  a  case  where  one 
la  defrauded  before  his  eyes,  however  unwill- 
ing. It  is  apprehended  that  if  the  domestic 
relations  of  the  nephew  and  bis  wife  had  con- 
tinued harmonious  we  would  hsTe  heard 
nothing  of  this  proceeding.  Having  a  right 
to  prefer  his  wife  creditor,  the  husband  did 
so  openly,  and  the  uncle  creditor  having  ac- 
quiesced in  It  for  so  long  with  knowledge  of 
the  situation,  cannot  now  justly  claim  that 
the  preference  in  her  favor  should  be  Ignored 
and  her  property  taken  to  pay  his  debt 

The  decree  Is  reversed,  and  the  suit  dis- 
missed ;  neither  party  to  recover  costs  or  dis- 
bursements from  the  other. 


NEEB  V.  CITY  OF  SALEM. 

(Supreme  Court  .of  Oregon.    June  8,  1915.) 

1.  Municipal  Cobpobations  ^=>523— Public 
Impbovemests— Assessment  op  Beneiits— 
KEruND— Parties  Entitled. 

Plaintiff  sold  land  to  S.,  agreeing  that  if 
a  sewer  osscBsmeot  should  be  declared  valid  he 
would  pay  it.  The  asseasmeat  was  paid  by 
plaintiff.  The  asscssmeat  on  another  sewer  dis- 
trict having  been  declared  invalid,  throwing 
the  cost  on  the  whole  city,  and  thus  imposing 
an  unjust  burden  on  the  property  in  plaintiff's 
district,  a  charter  provision  was  adoptpd  au- 
thorizing the  city  to  pay  the  assessment  on 
both  districts  and  to  refund  any  special  as- 
seBsment  paid,  and  providing  for  repayment  to 
all  property  owners  who  had  theretofore  paid 
such  sums  as  might  have  been  paid  on  account 
of  snch  special  axfiesaments  levied  against  prop- 
erty to  which  such  persons  held  the  record  legal 
title  on  a  specified  date  subsequent  to  plaintiff's 
conveyance.  An  ordinance  was  also  adopted 
providing  for  the  repayment  to  all  property 
owners  who  had  paid  by  themselves  or  their 
Krantors  any  special  assessment.  The  city  re- 
funded to  S.  the  amount  paid  by  plaintiff. 
Held,  thai  plaintiff  was  not  entitled  to  a  re- 
fund of  the  amount  paid  by  him,  as  the  charter 
and  ordinance  confined  the  rlzbt  to  refund  to 
those  holding  the  title  on  the  date  specified, 
and,  tn  view  of  the  fact  that  S.'s  propert)' 


would  be  burdened  with  the  increased  general 
taxation,  this  plan  of  refunding  did  not  seem 
to  be  inequitable,  and  certainly  was  not  so  in- 
equitable as  to  render  it  obnoxious  to  law. 

[Ed.  Note.— For  otber  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1232-123S;  Dec 
Dig.  «=»523.1 

2.  Municipal  Cobpobations  «:»523— Publio 
ilcprovemgntb — assbbshent  of  blnxfits— 
Bkfund— Pasties  Entitled. 

The  dianged  method  of  paying  for  the  sew- 
er did  not  in  itself,  irrespective  of  the  ordi- 
nance, entitle  plaintiff  to  recover  back  the 
amount  paid  by  him. 

[Ed.  Note.~For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  {f  1282-1236;  Dec. 
Dig.  «=>523.] 

In  Banc.  Appeal  from  Circuit  Court,  Marl- 
on County ;  Percy  R.  Kelly,  Judge. 

Action  by  James  R.  Neer  against  the  City 
of  Salem.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remauded, 
with  dlrectlims. 

This  was  an  action  to  recoTer  the  earn  of 
$318.97,  paid  by  plaintiff  as  a  sewer  assess- 
ment upon  his  property  in  Salem.  The  facts 
are  as  follows :  In  1911,  a  sewer  assessment 
was  duly  levied  upon  certain  lots  ot  plaintiff 
In  North  Salem.  The  general  area  of  the 
proposed  improvement  Included  a  lai^e  part 
of  what  is  known  as  North  Salem.  The  va- 
lidity of  the  assessment  was  contested  by 
plaintiff  and  a  large  number  of  other  citi- 
zens, but  was  finally  declared  valid  by  this 
court  Before  this  decision  was  rendered  and 
on  July  5,  1911,  plaintiff  sold  bis  property  to 
Hattle  P.  SUth  for  the  sum  of  $3,500,  giving 
a  warranty  deed  therefor  and  agreeing  with 
her  that  If  the  assessment  should  be  declared 
valid  he  would  pay  It  so  as  to  give  her  a 
clear  title.  On  AprU  5,  1912,  and  after  the 
assessment  had  been  declared  valid,  plaintiff 
paid  the  assessment  and  took  a  receipt  there- 
for. Subsequently,  a  large  sewer  assessment 
for  the  South  Salem  sewer  district  having 
been  declared  Invalid  after  the  improvement 
had  been  completed,  the  cost  of  the  latter 
improvement,  amounting  to  about  $180,000, 
wag  thrown  upon  the  taxpayers  of  the  whole 
city,  whereby  the  property  holders  of  the 
North  Salem  district  were  placed  In  a  situ- 
ation where  they  not  only  had  to  bear  the 
whole  expense  of  constructing  their  o^vn  sew- 
ers, but  also  of  contributing  ratably  to  the 
construction  of  the  sewer  system  of  South 
Salem.  To  remedy  this  manifest  Injustice, 
the  city  passed  by  tbe  Initiative  a  charter  pro- 
viding for  the  Issuance  and  sale  of  bondR  to 
pay  for  botti  Improvemeuts  and  for  refund- 
ing sums  already  paid  on  either.  That  por- 
tion of  the  charter  bearing  upon  this  subjert 
Is  as  follows: 

"Tbe  city  of  Salem  shall  have  foil  power  and 
authority  to  inne  and  sell  Its  general  obliga* 
tiun  bonds  for  meeting  the  cost  and  expense  in- 
cident to  the  laying  down  and  constructing  of 
any  and  All  public  sewers  and  drains  hereto- 
fore laid  or  constructed  within  or  without  the 
corporate  limits  of  the  city,  and  for  the  purpoae 
of  paying  and  redeeming  any  and  all  bonds,  war- 
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rants,  or  other  evidences  of  indebtedneaa  here- 
tofore issued  b7  the  dtj  in  the  construction  of 
any  and  all  pubUc  sewers  or  drains  heretofore 
laid,  built,  or  conatnicted  and  for  the  pa;- 
ment  or  refund  of  any  and  all  public  sewer  or 
drainage  bonds  or  warrants  now  outstanding 
against  said  city,  aod  for  tiie  payment  and  re* 
funding  of  any  special  assessment  levied  and 
paid  bj  any  person,  firm,  association,  or  cor- 
poration on  ftocount  of  the  laying  and  cwutmc- 
tion  of  any  such  public  sewers  or  drains. 
•  •  •  The  common  council  shall  repay  out  of 
the  funds  derived  from  the  sale  of  said  bonds 
to  all  property  owners  who  have  heretofore  paid 
iDto  the  dty  treasury  by  themselves  or  thdr 
irantors,  such  sum  or  sums  as  may  have  been 
from  time  to  time  paid  by  themselTea  or  their 
grantors,  together  with  interest  thereon  at  six 
per  cenL  per  annum  from  the  date  of  payment 
as  entered  in  the  docket  of  city  liens  to  the  date 
of  Rale  of  said  bonds,  on  account  of  the  special 
assessments  levied  against  any  property  to 
which  said  person  held  the  recora  legal  title  on 
December  2,  lbl2.  the  date  of  the  adoption 
of  section  62  under  the  initiative  laws.  The 
remainder  of  such  funds  shall  be  applied  to  the 
payment  and  redemption  of  any  bonds,  war- 
rants, notes,  or  other  evidences  of  indebtedness 
outstanding  against  the  city  of  Salem  on  ac- 
count of  the  construction  of  any  of  the  sewers 
and  drains  mentioned  in  subdivision  or  para- 
graph c  of  this  section." 

There ^wag  also -passed  at  tbe  same  time  an 
ordinance,  section  4  of  which  Is  as  follows : 

"Ont  of  the  moneys  derived  from  the  sale  of 
said  bonds,  tiiere  shall  he  repaid  to,  all  prop- 
erty owners  entitled  thereto,  who  have  hereto- 
fore paid  into  the  city  treasury,  by  themselves 
or  their  grantors,  such  sum  or  sums  as  'may 
have  been  from  time  to  time  paid  by  them  or 
their  grantors  on  account  of  roecla]  assessments 
levied  for  the  constmction  of  any  of  said  sew- 
ers or  drains,  together  with  interest  thereon,  at 
six  (6)  per  centum  per  annum  from  the  date  of 
payment  as  entered  in  the  docket  of  city  liens 
to  the  date  of  sale  of  the  bonds  provided  for 
nnder  section  52  of  the  charter,  as  amended  at 
this  electifm,  and  this  ordinance." 

On  December  30, 1913,  Hattle  P.  Stltb,  tbe 
grantee  of  plaintiff,  applied  to  have  tbe 
amount  paid  by  plalntifT  refunded  to  ber. 
Bet  application  compiled  tecbnically  witb 
erery  Teqnlrement  of  the  charter  and  ordi- 
nance, and  the  money  was  i>aid  to  her.  Plain- 
tiff, claiming  that  he  was  the  person  entitled 
to  the  refnnd,  brought  this  action  against  the 
dty,  and  upon  trial  in  tbe  court  below  re- 
ceived Judgment,  from  which  defendant  ap- 
peals. 

William  H.  Trlndle  and  H.  D.  Boberts, 
both  of  Salem  (BoUln  K.  Page,  of  Salem,  on 
tbe  brief),  for  api>ellant.  Boy  F.  Shields,  of 
Salem  (McNary,  Smith  &  Shields,  of  Salem, 
on  the  brief),  for  respondent. 

McBBIDE,  J.  (after  stating  the  facts  as 
■bore).  [1]  Tbe  refunding  provisions  of  the 
diarter  and  ordinance  do  not  Include  plain- 
tiff. They  expressly  confine  the  right  to  re- 
ceive the  refund  to  persons  holding  **the  rec- 
ord legal  title  on  December  2,  1812,"  at 
vhlch  date,  and  for  a  long  time  previous 
thereto,  the  record  legal  title  was  in  plain- 
tUTa  grantee,  HatUe  P.  Stith.  With  the 
equity  of  tl^  plan  of  refunding  we  have 
nothhig  to  do,  although  as  a  general  mle  It 
wDold  seem  to  be  bb  fair  as  any  that  could  be 


devised.  The  sewer  assessments  were  not  a 
personal  charge  against  the  property  ownen^ 
but  against  tbe  lots  affected  by  It  when  the 
change  was  made,  so  that  instead  of  each  lot 
being  liiUde  tot  its  proportionate  share  of  tlie 
(180,000,  or  fhereabouts,  which  wwt  Oxe  cost 
of  tbe  Improvemakt,  each  lot  was  subjected 
to  its  proportionate  share  of  taxation  to  pay 
the  Interest  and  finally  the  principal  of  the 
$480,000  bond  Issos  provided  to  pay  for  aU 
street  invEoranests  In  the  city.  We  have  no 
means  of  determining  whetiier  or  not  the 
proper^  Is  less  burdened  by  the  latter  meth- 
od than  tbe  totmex,  as  that  involves  qiecula- 
tlon  as  to  the  amount  of  taxable  property  in 
the  fdty  other  than  land,  the  future  growth 
of  the  mimicipallty,  and  other  factors  in  the 
piroblem  not  before  us.  The  Idea  of  the  f ram- 
era  of  the  charter  probably  waa  that,  as  the 
land  would  doul>t)es8  have  to  bear  a  great 
portion  of  the  bnrdcm  of  taxation  under  tbe 
bonding  scheme,  It  would  be  more  equitable 
to  return  the  amounts  already  paid  In  to  the 
then  owners  oC  the  land,  than  to  others  who 
had  dlspraed  of  th^r  lauded  IntereBta.  That 
the  plan  will  work  out  exact  Justice  in  every 
instance  is  not  to  be  expected,  but  that  it 
will  as  nearly  approximate  Justice  as  any 
other  that  could  have  been  devised  is  very 
probable. 

Let  us  adopt  plalntlfTs  view  and  apply  it 
to  Mrs.  Stlth's  situation.  She  bought  this 
property  with  an  assessment  upon  It,  the  va- 
lidity of  which  was  in  controversy.  Plain- 
tiff was  so  confident  the  assessment  would  be 
declared  invalid  that  he  was  willing  to  take 
$3,600  and  assume  the  risk  of  paying  It  He 
got  his  price,  lost  the  suit,  and  paid  the  as- 
sessment Now,  if  the  money  so  paid  Is  re- 
funded to  hint,  Mrs.  Stlth's  property  must 
respond  in  increased  general  taxation  every 
year  until  tbe  bonds  whidi  take  the  place 
of  tbe  original  assessment,  together  with 
their  annual  Interest,  are  discharged.  It  will 
therefore  be  seen  that  there  is  nothing  so  in- 
equitable about  the  method  devised  by  die 
city  as  to  render  it  obnoxtous  to  law.  Au- 
thorities have  been  dted  to  the  effect  that  a 
right  to  a  refund  does  not  run  with  the  land 
and  will  not  pus  with  a  conveyance  thereof. 
Borton  T.  City  of  Portland,  62  Or.  644,  126 
Pac.  847,  Smith  v.  City  of  Minneapolis,  95 
Minn.  431,  104  N.  W.  227.  and  Bemays  v. 
Wunnb,  4  Mo.  App.  231,  are  cases  relied 
upon;  but  an  examination  shows  that  the 
holding  was  made  by  reason  of  the  wording 
of  the  ordinances  under  which  the  cases 
arose.  Thus  In  Borton  v.  City  ot  Porthmd 
the  ordinance  provided  for  a  refund  to  "per- 
sons who  have  paid  the  assessments."  In 
SmlQi  V.  City  of  Minneapolis  the  dty  ordered 
an  Improvement  and  collected  from  plaintUTs 
grantor  an  assessment  against  his  lot  to  pay 
for  It  Subsequent  to  the  purchase  by  Smith 
of  the  lot  so  assessed,  the  improvement  was 
abandoned  and  the  amount  of  the  assessment 
refunded  to  plaintlfTs  grantor.  Whereupon 
Smith  sued  the  dty  to  recover  the  amount  of 
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the  OBflessment  It  was  beld  tbat  as  he  had 
not  paid  the  rncmey,  and  no  lmpror«nent 
had  been  made,  he  was  not  entitled  to  recov- 
er, and  that  the  right,  to  recover  the  refund 
did  not  run  with  the'  land.  In  Bemayg 
Wnrmb  the  refund  waS  authorised  to  be  paid 
to  "the  persons  who  had  paid  the  taxes,"  and 
it  was  held  that  a  grantee  who  purchased 
subsequent  to  the  payment  by  his  grantor 
was  not  entitled  to  the  reiund.  It  will  be 
seen  from  the  foregoing  cases  tbat  the  asser- 
tion by  the  courts  that  the  right  to  the  money 
refunded  does  not  follow  the  title,  bnt  be- 
longs to  the  person  who  paid  the  taxes,  Is  not 
a  statement  of  a  general  principle  of  law,  but 
Is  based  upon  the  express  or  implied  terms  of 
the  particular  statute  or  ordinance  there  be- 
Ing  considered. 

[}}  Counsel  for  plalntUI  also  contend  that 
plaintiff  Is  entitled  to  recover  back  the 
amount  of  the  assessment  Irrespective  of  the 
ordinance,  because  the  method  of  paying  for 
the  improvement  has  been  changed;  but  no 
case  has  been  cited,  and  we  believe  none 
exists,  where  this  doctrine  has  been  sanc- 
tioned by  any  court  The  cases  cited  to  sus- 
tain this  contention  are:  Hiker  v.  Mayor  of 
Jersey  City,  38  N.  J.  Law,  225,  20  Am.  Rep. 
386;  City  v/ Hill,  39  N.  J.  Law,  555;  Mc- 
ConviUe  V.  St.  Paul,  75  Minn.  383,  77  N.  W. 
093,  43  L.  B.  A.  584,  74  Am.  St  Rep.  608; 
and  San  Antonio  v.  Walker  (Tex.  Civ.  App.) 
66  S.  W.  952.  The  two  New  Jersey  cases  are 
to  the  effect  that,  where  assessments  have 
been  voluntarily  paid  upon  a  levy  afterwards 
declared  Invalid  by  the  courts,  the  money  so 
paid  may  be  recovered  back.  The  Minnesota 
case  holds: 

"Where  a  municipal  corporation  has,  after  the 
commencement  of  a  street  ImprovemeDt  and  aft- 
er the  collection  of  a  apeciai  assessment  there- 
for, wholly  abandoDed  sudi  ImprovemeDt,  a  per- 
BOD,  whose  property  has  not  been  t>enefited  in 
any  manner  by  the  work  already  done,  and  who 
has,  by  judical  proceedings,  been  compelled  to 
pay  the  full  amount  of  bis  assessment,  Is 
entitled  to  recover  from  the  dty  the  amount 
paid  by  him,  with  interest,  as  upon  a  failure  of 
consideration." 

This  case  appears  to  state  clearly  the  con- 
ditions of  a  recovery. 

The  case  at  bar  may  be  distlngnished  in 
this:  (1)  The  assessment  here  was  finally 
declared  legal  by  the  highest  tribunal,  where- 
as in  the  case  dted  the  assessment  proceed- 
ings were  by  stipulation  of  the  parties  de- 
clared null  and  void.  (2)  In  the  case  at  bar 
the  improvement  had  been  completed  and 
the  plaintlfTs  property  bad  received  the  ben- 
efit of  it  before  he  sold  to  Mrs.  Stlth,  while 
in  the  case  cited  the  Improvement  had  not 
been  completed  and  plalntUfs  property  had 
received  no  benefit ;  and,  benefit  to  the  pn^ 
erty  behig  the  consideration,  such  oonaldera- 
tion  failed. 

While  there  is  testimony  tbat  nothing  was 
added  to  the  purchase  iHtice  on  account  of 
the  assessment,  the  same  witness  also  testi- 
fies that  there  was  an  agreement  at  the  time 


of  the  porchase  that  If  It  was  adjodged 
l^al  plaintiff  should  pay  it,  so  that  the  Uen 
was  considered  and  altered  into  the  o(»i- 
tract  of  purchase;  and  it  would  seem  high* 
ly  Improbable  that  Mrs.  Stith  would  have 
takea  the  property  at  the  price  she  paid 
with  a  8t^liU:lon  that  she  should  pay  the 
asseesment  if  it  should  be  ad]u^:ed  legaL 
There  would  be  Uttle  justice  or  equity  in 
compelling  her  to  pay  it.  indirectly  by  in- 
creased taxation  on  lier  pnverty  merely  be- 
cause tba  city  had  changed  the  method  of 
paying  for  the  improvnneht 

Considering  the  whole  case  made  by  plain- 
tiff, we  ctmdude  that  he  has  shown  no  right 
to  recover  either  under  the  charter  and  ordi- 
nance or  otherwise;  and  the  Judgment  is  re- 
versed, and  the  cause  remanded,  with  dixec. 
tions  to  eater  judgmmt  for  defendant. 

MOORE.  G  J.,  and  BURNETT.  X.  took  no 
part  in  the  cooEddontion  of  this  case. 


WATKINS  V,  REOOUD  PHOTOGRAPHING 
ABSTRACT  CO. 

(Supreme  Court  of  Oregon.    June  8,  1916.) 

1.  Action  «=»2&— Fobks  or  Action— Stath- 

TOKY  PbOVISIONS. 

Though  under  L.  O.  L.  {  1,  providing  that 
the  distinctioD  theretofore  existing  twtween 
form's  of  actions  at  law  is  abolished,  and  that 
there  shall  be  but  one  form  of  action  at  law 
for  the  enforcement  of  private  righte  or  the  re- 
dress of  private  wrongs,  forms  of  action  have 
been  abrogated,  the  substance  of  the  common- 
law  actions  remains. 

[Ed.  Note.— For  other  cases,  see  Action.  Cent. 
Dig.,  If  124-145,  147-149,  168,  166-159,  313; 
Dec  Dig.  «=>25.] 

2.  CoBPOBATiona  «3>88— Spkchio  PKBroui- 

ANCE  «=»70— Stock  Subscbiftion— Failube 

TO  Deliver  Stock— Remedies. 

A  party  who  has  advanced  money  on  ac- 
count of  the  purchase  of  corporate  stock  which 
is  not  delivered  to  him  may  sue  for  specific 
performance  or  tor  bis  damages  occasioned  by 
the  breach,  or  he  may  rescind  the  contract  and 
sue  in  assumpsit  for  tlie  recovery  of  the  mm 
paid  as  money  had  and  received. 

(Ed.  Note.— For  other  cases,  see  CoiiKirations, 
Cent.  Dig.  »  337-364.  426-428 ;  Dec  Dig. 
88 ;   Specific  Performance,  Cent  Dig.  f  : 
Dec.  Dig.  «=5»70.] 

In  Banc.  Appeal  from  Circuit  Court,  Goes 
County ;  John  S.  Coke.  Judge. 

Action  by  George  Watklns  against  the  Kec- 
ord  Photographing  Abstract  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  to  recover  money.  The 
complaint  states,  In  effect,  that  tbe  defendant 
Is  a  corporation  and  the  plaintiff  a  duly  li- 
censed attorney  of  Oregon ;  that  during  the 
year  1912,  and  prior  to  June  Ist  thereof,  the 
plaintiff,  at  the  request  of  the  defendant,  per- 
formed for  it  professional  services  of  the  rea- 
sonable value  of  $100 ;  that  in  the  years  1912 
and  1913,  at  tbe  further  request  of  the  de- 
fendant, tbe  plaintiff  paid  out  for  Its  exdu- 
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sive  Dse  and  benefit  soma  of  money,  gMitg 
the  respective  dates  and  Items  thereof, 
amoastlng  to  9616.69;  "tbat  defendant  re- 
ceived and  accepted  the  same  and  the  benefit 
arising  therefrom,  and  promised  and  agreed 
to  pay  plaintiff  therefor  in  its  capital  stock 
at  par  when  his  demands  should  be  presented 
and  audited,  and  plaintiff  agreed  to  accept 
the  same;  that  during  the  month  of  April, 
1913,  plaintiff  prepared  and  delivered  to  de- 
fendant an  Itemized  statement  of  his  claims 
and  demands  against  it'  substantially  as 
abore  set  forth,  •  •  •  and  demanded 
that  defendant  audit  and  allow  the  sama 
and  issue  plaintiff  stock  therefor  as  agreed; 
that  defendant  then  and  there  wrongfully  re- 
fused and  neglected  to  audit  or  allow  plain- 
tiff's claims  and  demands  or  to  issue  or  de- 
liver to  plaintiff  any  stock  or  to  do  anything 
at  all  In  the  matter  In  violation  of  its  prom- 
ises and  agreements;"  that  the  defendant 
wrongfully  refuses  to  carry  out  such  engage- 
ment to  plaintiff's  loss  in  the  sum  of  $746.56, 
for  which  judgment  Is  demanded. 

The  answer  admits  each  allegation  of  the 
complaint  in  respect  to  the  reasonable  value 
of  the  services  so  performed  and  of  the  sev- 
eral sums  of  money  so  paid,  but  denies  the 
remaining  averments.  For  a  further  defense 
it  is  alleged,  in  substance,  that  during  the 
year  1912  the  defendant  was  duly  organized 
by  the  plaintiff,  together  with  W.  J.  Bust 
and  Edward  A,  Harris,  who  severally  sub- 
scribed for  fl,700  of  the  atodt  of  the  corpora- 
tion, and  each  was  ^ected  a  director  and  of- 
ficer thereof ;  that  by  resolatlon  of  the  direc- 
tors It  was  determined  that  the  value  of  any 
fiervices  performed  and  the  equivalent  of  any 
money  paid  by  either  of  them  at  the  request 
of  the  defendant  should  be  credited  on  ac- 
count of  his  Subscription ;  that  at  all  times 
the  defendant  has  been  ready  and  willing  to 
Issue  to  the  plaintiff,  in  satisfaction  of  his 
demands,  its  capital  stock  In  shares  of  $100 
each,  the  par  value  thereof,  and  "now  ten- 
ders" the  same  to  him  in  payment  of  hla 
claim;  that  the  defendant  has  heretofore 
been  unable  to  make  such  tender,  because 
the  plaintiff,  as  an  officer  of  the  corporation, 
refused  to  surrender  to  It  the  books,  stock 
certificates,  etc.,  of  which  he  had  the  exelu- 
Ave  possession. 

The  reply  denies  the  abnegations  of  new 
matter  In  the  answer,  except  It  admits  that 
on  April  22,  1912,  each  person  named  sub- 
scribed for  capital  stock  of  the  corporation  in 
the  sum  stated,  whereupon  directors  were 
elected  as  follows:  Rust  for  three  years; 
Harris  for  two ;  and  the  plaintiff  for  one. 
It  alleges  that  on  August  2,  1912,  by  resolu- 
UoD  of  the  board  of  directors,  the  plalntiCTs 
subscription,  with  his  consent,  was  reduced 
to  ten  shares ;  that  the  stock  book  was  left 
la  the  possession  of  the  plaintiff,  who  has 
cared  for  it  without  any  demand  having  been 
made  for  Its  delivery ;  and  that  since  April 
22,  1913,  be  haa  not  been  a  director  of  the 
corpoiatloiL 


B^sed  OD  these  Issues  the  cause  was  tried, 
resulting  in  a  judgment  as  prayed  for  In  the 
complaint,  and  the  defendant  appeals. 

Peck  &  Peck,  of  Manfafleld.  and  J.  M. 
Upton,  of  Boseborg,  for  appellant.  Ctaaa.  I. 
Regard  and  Geo.  Watfclns,  both  of  Harsh- 
fleld,  tot  respondent. 

MOOBB^  a  J.  It  Is  maintained  by  the  ap- 
pellant  that  tiie  pleadings  dtoclow  a  cause 
of  action  founded  upon  an  acpteaa  contract 
whereby  the  defendant  wsa  to  deliver  Its 
capital  stock  at.  jpar  to  the  plaintiff  in  settle' 
ment  of  his  demand;  that  the  wrong  com- 
plained of  Is  the  nonobservance  of  the  terms 
of  that  agreement,  thereby  limiting  the  re- 
covery to  the  market  value  of  such  stock  at 
the  time  of  the  breadi,  and,  such  being  the 
case,  an  error  vas  committed  In  eonatniing 
the  complaint  as  stating  a  canse  of  action  In 
assumpsit.  This  postulate  Is  denied  by  re- 
spondent's counsel,  who  asserts  that,  where 
a  patty  to  an  agreement  refuses  to  comply 
with  Its  twms,  the  other  party  Uiereto,  If 
not  himself  In  favdt,  may  elect  to  treat  the 
contract  as  rescinded,  and  recover  what  he 
has  paid  thereon,  in  ttie  nature  of  an  action 
In  assnmpslt  on  an  Implied  contract  as  for 
money  had  and  rec^ved. 

[1]  Our  statute  relating  to  the  fi>rms  of 
action  reads: 

"The  distinction  heretofore  existing  between 
forms  of  actions  at  law  is  abolished,  and  here- 
after there  shall  be  but  one  form  of  brtion  at 
law,  for  the  enforcement  of  private  riebta  or 
the  redress  of  private  wrongs.*'    K  O.  L.  |  1. 

Though  the  forma  have  thus  been  abrogat- 
ed, the  substance  of  the  common-law  actions 
remains.  Weber  v.  Rotfachlld,  15  Or.  385,  IB 
Pac.  650, 3  Am.  St  Rep.  162 ;  Horneflus  v.  Wil- 
kinson, 61  Or.  45,  93  Pac.  474;  Lee  Tung  v. 
Burkhart,  69  Or.  194,  116  Pac.  1066;  Van 
de  Wlele  v.  Garbade,  60  Or.  585, 120  Pac.  752. 

[2]  In  discussing  the  subject  of  subscrip- 
tions for  capital  stock,  a  text-writer  re- 
marks : 

"The  corporation  is  bound,  upon  demand,  to 
deliver  to  a  stockholder  a  certificate  of  stock 
representing  his  interests  in  the  corporation. 
If  it  refuses  to  issue  the  certificate,  the  stock- 
holder may  bring  suit  is  equity  to  compel  its 
Issuance,  or  he  may  recover  of  tbe  corporation 
in  assumpsit  the  value  of  the  stock  at  the  time 
of  the  demand."  1  Cooke,  Corp.  (jth  BdO  1  61. 

In  Swasey  t.  Choate  Hfg.  Co..  48  K  H. 
200.  the  plaintiff,  having  advanced  to  a  cor> 
pbratlon  mcmey  for  shares  of  stock  which 
were  not  issued  to  him,  rescinded  the  agree- 
meat  and  brought  an  action  In  a8Ban^>8it  for 
money  had  and  received,  and  It  was  held  that 
a  recovery  oonld  be  had.  Mr.  Justice  Bel- 
lows, speaklns  for  tbe  oourt  In  deciding  tbe 
case,  observes: 

"By  the  terms  of  the  receipt  the  defendants 

were  to  issue  to  the  plaintiff  the  stock  of  the 
corporation  to  the  amount  of  the  $300  paid  by 
him,  which,  as  the  case  finds,  was  three  sbarea; 
and  it  may  fairly  be  inferred  that  defendants 
were  to  deliver  to  the  plaintiff  the  proper  evi- 
dence of  the  iBsuing  of  that  stock,  that  is.  the 
OBual  certificates.  On  the  refusal  of  the  deund- 
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ants  to  Issue  the  stock  the  plaiatiff  might  main- 
tain  a  suit  on  the  contract  and  recover  damages 
for  the  breach  of  it  or  he  migbt  resdnd  the  con- 
tract and  recover  back  the  money  so  paid." 

So,  too.  in  Kinwr  t.  Gowle,  235  111.  883, 
86  N.  B.  023,  126  Am.  St.  Rep.  321,  It  was 
raled  that  a  pun^aer  of  ataares  ct  stock 
In  a  coriioration  might  reaclnd  the  contract 
and  recover  the  purchase  mon^  from  the 
vendor  when  the  latter  refased  to  deliver  the 
stock  certificate  as  agreed.  See,  also,  Morgan 
V.  Hendrie,  S4  Colo.  26,  81  Fac  700,  7  Ann. 
Gas.  935^ 

Mr.  Thomp8(m,  in  liis  woric  on  the  Law  of 
Sales  of  Stocks  and  Bonds,  1!^  124.  in  treat- 
ing of  actions  In  assumpsit,  says : 

"A  buyer's  measure  of  damages  Rgainst  the 
seller  for  failing  to  perform  a  condition  preced- 
ent to  the  sale,  oq  paying  the  iturchase  money. 
Is  usually  the  amount  oE  his  pnrohase  money.'' 

The  rule  to  be  deduced  from  these  authori- 
ties la  that  a  party  Who  has  advanced  money 
on  account  of  the  purchase  of  corporate  stock 
which  Is  not  delivered  to  him  has  a  choice 
of  the  following  remedies:  (1)  He  may,  in 
some  Jurisdictions,  maintain  a  suit  In  equity 
for  specific  performance,  and  compel  a  deliv- 
ery of  the  stock;  (2)  he  may  treat  the  ex- 
ecutory agreement  as  subsisting  and  recover 
the  damages  occasioned  by  the  breach ;  or  (3) 
he  may  rescind  the  contract  and  maintain  an 
action  In  assumpsit  for  the  recovery  of  the 
sum  paid  as  money  had  and  received.  The 
plaintiff  herein  has  proceeded  upon  the  the- 
ory of  accepting  as  a  rescission  of  the  execu- 
tory contract  the  defendant's  falhire  to  Issue 
the  certificates  of  stock,  and  has  adopted  the 
third  remedy  stated  to  recover  the  money 
and  value  of  services  he  advanced  in  pay- 
ment of  his  subscription. 

Several  disputed  questions  of  fact  were 
settled  by  the  verdict,  and  require  no  consid- 
eration. Other  assigned  errors  are  deemed 
Immaterial. 

It  follows  that  the  Judgment  should  be  af- 
firmed ;  and  it  Is  so  ordwed. 


MOODY  T.  MILLARD  OOUNTT  DRAIN- 
AGE DIST.  NO.  1  et  al. 
(No.  2768.) 
(Supreme  Court  of  Uuh.    F^.  8,  1015.) 

DKUNS  ^9l8  —  DlUtNAOK  DlSTBICT»— IBSU- 

&NCB  OF  BoiTDB— Submission  to  Populab 

Vote— Notice. 

Laws  1913,  c.  95.  {  32,  provides,  as  to 
special  drainage  district  elections  to  determine 
whether  bonds  shall  issue,  that  the  supervisors 
shsll  reqaent  the  coanty  commissioners  to  call 
a  special  election  within  from  30  to  45  days 
"from  the  date  of  filing  such  request  and  due 
notice  of  such  election,  which  shall  be  held 
within  the  said  dintrict  or  at  some  convenient 
point  adjacent  to  said  district,"  and  that  Buch 
notice  shall  require  the  electors  to  cast  bal- 
lots in  the  form  therein  Bpeoified,  or  in  an 
equivalent  form.  Held,  that  the  statute  is 
meaningless  as  to  the  notice  to  be  ^ven,  or  by 
whom,  when  or  in  what  manner  it  is  to  be 
given,  and,  as  the  giving  of  notice  is  a  prereq- 
uisite to  a  valid  election,  an  election  held 
thereunder  was  Invalid,  though  notice  was  given 
by  posting  and  pulHicatlon,  as  there  was  no 


statutory  standard  by  whl^  It  could  be  deter- 
mined whether  the  notice  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cait 
Dig.  fiS  11.  13;  Dec.  Dig.  «=»18.] 

Original  proceeding  by  MUton  Moody 
against  Millard  County  Drainage  District  No. 
1  and  others  to  restrain  the  issuance  and 
sale  of  bonds.   Writ  made  permanent. 

W.  E.  Rydalcli,  of  Salt  Lakeaty,  for  plaln- 
tifT.  Thomas  &  Bonlei  of  Salt  Lak4  aty,  for 

defendants. 

STRATJP,  C.  J.  We  are  asked  to  restrain 
Millard  county  drainage  district  and  the 
board  of  supervisors  of  that  district  from  is- 
STiing,  selling,  or  disposing  of  bonds  to  con- 
struct drains,  canals,  and  to  make  other  im- 
provements. On  petition  of  Milton  Moody, 
an  aggrieved  and  Interested  party,  we  grant- 
ed an  order  to  show  cause  and  a  restraint  la 
the  meantime.  Due  return  to' our  mandate 
was  made.  The  matter  was  heard  yesterday 
(February  8,  1915).  Various  grounds  are  al- 
lied assailing  the  validity  of  chapter  05, 
Laws  1013,  relating  to  drainage  districts. 
The  only  one  pressed  involves  that  portion 
of  section  32  of  the  act  relating  to  notice  of 
special  elections  to  determine  whether  or  not 
drainage  bonds  shall  issue.   It  reads: 

"Before  such  bonds  shall  be  issued  the  board 
at  supervisors  shall  request  the  board  of  coun- 
ty commissioners  to,  and  the  said  l>oaid  of  coun- 
ty commissioners  shall  at  once  call  a  special 
election  to  be  held  within  a  time  not  less  than 
thirty  (30)  nor  more  than  forty-five  (45)  days 
from  the  dat«  of  filing  such  reauest,  and  due 
notice  of  such  election  which  shall  l>e  held  with- 
in the  said  district  or  at  some  convenient  point 
adjacent  to  said  district.  Such  notice  shall  re- 
quire the  electors  to  cast  ballots,  which  diall, 
contain  the  words-  'Drainage  Bonds  ■ 
District  — ,  Xea,'  or  'DnUoafe  Boods    '  ■  ■ 

District  '  '  t~i— * 

to." 


No,  or  words  equivalent  there- 


The  language  Is  not  only  amblgnoos,  bat  so 
wanting  In  words,  terms,  or  reference  as  not 
to  express  anything  concerning  the  subject 
of  notice.  The  word  "notice,"  If  regarded  aa 
nominating  anything,  is  left  without  a  predi- 
cate; If  as  an  object  acted  upon,  it  Is  left 
without  action  or  an  actor.  It  stands  there 
unrelated  and  unconnected  with  anything  pre- 
ceding or  following  it.  No  sense  can  be  gath- 
ered from  the  language  as  to  the  giving  of  a 
notice,  by  whom  to  be  given,  when  to  be  given, 
nor  the  manner  of  giving  it  Nor  is  it  aided  ia 
such  respect  by  reference  to  other  provisions 
of  the  act  The  giving  of  notice  is  a  prerequi- 
site to  a  valid  election.  It  Is  averred  In  the 
return  that  notice  by  posting  and  publication 
was  given.  But  until  It  is  provided  what 
that  notice  shall  be,  when  and  how  it  shall 
be  given,  and  by  whom  given,  there  la  no 
standard  by  which  it  can  be  determined 
whether  what  was  done  Is  or  Is  not  in  com- 
pliance with  law.  We  think  the  act  bad  la 
this  particular,  and  that  the  writ  should  be 
made  permanent  Such  Is  the  order;  costs 
to  the  plaintiff.  Counsel  wIU  prepare  the 
writ.  All  the  Justices  concur. 
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STATB  T.  DODD.    {Ho.  SS21.) 
(Sapreme  Oonrt  of  AfontaDa.    Jtme  8,  lOlS.) 

1.  Cbiicimai.  Law  «=^09&— Judguent— Fobu. 

A  recital  in  the  minutes  of  the  court,  in  a 
pn>8ecTition  for  practicing  medicine  without  a 
license,  that  "the  court  ordered  that  the  de- 
fendaat  be  ponisbed  by  paying  a  fine  of  $300," 
is  not  a  "judgment." 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dir.  SS  2518.  2521.  2523-252C, 
2528%,  2530,  25S6-2543;  Dec.  Dig.  «=»995. 

For  othn-  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judgment] 

2.  Constitutional  Law  «e3208— Phtbioiams 

AND  SnieBOHfl  «=»2— HlQHT  TO  PBACZIOK— 

Statutbs— CoNSTrrunoHAi.iTT. 

Rev.  Codes,  8  1687,  provides  that  any  per- 
son wishing  to  practice  medicine  or  sui^ery 
mast  secare  a  certificate  from  the  state  board 
of  medical  examiners.  Section  1561  provides 
that  every  person  practicing  without  such  cer- 
tificate Bhall  he  guilty  of  a  misdemeanor,  de- 
fines practicing  medi<^e  or  surgery,  and  pro- 
vides that  the  section  shall  not  restrain  any 
l^Uy  licensed  osteopathic  practitioner.  Laws 
1901.  p.  61,  I  11,  declares  that  the  practice 
of  osteopathy  shall  not  be  deemed  the  practice 
of  medicine  or  snrgery.  Held,  that  the  act  re- 
lating to  the  practice  of  medicine  and  surgery 
is  not  uncfsistitutional  as  constituting  class 
legislation  discriminating  in  favor  of  osteo- 
p&ths;  they  being  excladed  from  the  practice 
of  medicine  and  surgery. 

fEd.  Note.— For  other  cases,  see  Gonttitution- 
ftl  Uw,  Gent  Dig.  S|  649-677;  Dea  Dig.  «s» 
'  208;  Physicians  and  SuigetHis,  Cent  Dig.  |  2; 
Dec.  Dig.  «=»2.] 

3.  CoNSTiTcnoNAi.  Law  «s>26  —  Dbpabt- 

SIE1CT8  0»  GOTEENMBNT— LeQISLATIVB  POW- 
■B. 

The  state  Constitution  is  a  limitation  upon 
power,  and,  in  the  absence  of  restrictions  there- 
in, the  Legislature  may  enact  any  measure 
which  does  not  infringe  upon  the  supreme  law 
of  the  land. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
si  Lsw,  Cent  Dig.  |  30;  Dec.  Dig.  <3==>26.] 

4.  CoRsnruTiONAL  Law  «»48— Validitt  or 

STATUTB  —  GLABBmCAIXOK— PsKBUUFtXONB. 

L^islation  which  makes  a  reasonable  clas- 
sification of  a  subject  is  valid,  and,  in  the  ab- 
sence of  a  contrary  showing  on  the  face  of  the 
statute,  will  be  presumed  reasonable. 

[Ki.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  46;  Dec.  Dig.  «=»48.] 

6.  PHTaiCIAHS  AND  SURQBONS  MEDI- 
CINE AND  SUBQERT— "PkAOTICE  OF  OBTBOP- 
ATHT." 

Rev.  Codes,  8  1806,  providing  that  every 
person  riiall  be  deemed  practicing  osteopathy 
witUn  the  meaning  the  act  who  shall  treat, 
cure  or  relieve  any  disease,  or  cure  or  relieve 
any  fracture  or  abnormal  condition,  by  any 
trufroent  by  the  use  of  the  hands  or  mechani- 
cal apidiances,  does  not  authorixe  an  osteopath 
to  praetioe  medidme  or  sazgery,  but  confines 
treatment  to  the  use  of  the  hands  or  mechanical 
ippliances. 

(Ed.  Note. — For  other  casee,  see  Physicians  nnd 
Surgeona,  Cent  Dig.  81  O-H;  Dec.  Dig.  «S=36.] 

Appeal  from  District  Coort,  Cascade  Comi- 
ty;  J.  B.  Leslie,  Jadge. 

W.  E.  Dodd  was  convicted  of  practicing 
medicine  without  a  license  From  the  Judg- 
inent  and  an  order  denying  a  new  trial,  he 
ippeals.  AfBrmed. 


C.  H.  Benton,  of  Great  Falls,  for  appellant 
D.  M.  KcOly,  Atty.  Gen.,  and  W.  H.  Poorman, 
Asat  Atty.  Geo.,  for  the  State. 

HOLLOWAT,  J.  The  defendant  was  con- 
victed of  practicing  medldne  without  first 
having  obtained  a  certificate  from  the  state 
board  of  medical  examiners.  The  notice  of 
appeal  recites  that  defendant  has  appealed 
from  the  judgment  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

[1]  If  any  judgment  baa  ever  been  render- 
ed or  entered  in  this  action,  the  record  falls 
to  disclose  the  fact  The  recital  In  the  min- 
utes. "The  court  ordered  that  the  defendant 
be  punished  by  paying  a  fine  of  three  hun- 
dred dollars  ($300.00),"  Is  not  a  judgment 
Every  question  which  appellant  seeks  to 
have  reviewed,  however,  arises  upon  the  ap- 
peal from  the  order  denying  his  motion  for 
a  new  triaL 

[2]  The  principal  contention  made  Is  that 
the  statute  regulating  the  practice  of  med- 
icine is  unconstitutional.  Section  1687  of 
that  act  provides  that  any  person  wishing  to 
practice  medicine  or  surgery  in  this  state 
shall  first  secure  a  certificate  from  the  state 
board  of  medical  examiners.  Section  1591 
provides  that  every  person  practicing  medi- 
cine or  surgery  without  such  certificate  shall 
be  guilty  of  a  misdemeanor.  The  same  sec- 
tion further  defines  "practicing  medicine  or 
surgery"  and  contains  this  proviso: 

"Nothing  in  this  sectltm  shall  be  construed 
to  restrain  or  restrict  any  l^ally  licensed 
osteopathic  practitoiner  *  •  •  under  the 
laws  of  this  state." 

The  right  of  the  state  In  the  exercise  ot 
Its  police  power  to  regulate  the  practice  of 
medicine  by  appropriate  leglslati<m  Is  con- 
ceded, but  it  is  insisted  that  section  1591  Is 
arbitrary  and  unreasonable  class  l^lslattnn 
and  not  a  valid  police  regulation  for  that 
reason.  Counsel  for  appellant  insists  that 
the  efl^ect  of  that  section,  with  the  proviso 
quoted,  Is  bo  deny  to  every  person,  except 
osteopaths,  the  right  to  practice  medicine  or 
sur^ry  in  Montana  without  a  certificate 
from  the  state  board  of  medical  examiners, 
and  that,  in  excepting  licensed  osteopaths 
from  the  operation  of  Its  provisions,  those 
persons  thus  favored  are  free  to  engage  in 
the  practice  of  medicine  or  surgery  without 
having  to  submit  to  the  ordeal  of  an  exami- 
nation and  withoot  having  the  certificate  re- 
quired of  every  other  one  who  se^s  to  en- 
gage in  the  like  practice.  If  the  construc- 
tion thus  sought  to  be  placed  upon  the  lan- 
guage of  section  1591  is  justified,  we  might 
readily  assent  to  the  conclusion  that  the 
classification  made  is  an  arbitrary  one,  and 
that  the  case  presented  upon  this  appeal  falls 
within  the  rule  announced  in  State  v.  Cud- 
ahy  Packing  Co.,  33  Mont  1T9,  82  Pac.  833, 
114  Am.  St  Rep.  804,  8  Ann.  Cas.  717,  and 
that  the  statute  in  Its  operation  denies  to  the 
appellant  the  equal  protection  of  the  laws. 


CsoFor  other  eases  sea  same  tople  and  KBT-NXIMBER  In  all  Kty-Niunbared  Dlgesu  and  IndsxM 
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In  aaBOmlng,  hoverer,  tliat  section  1681  per- 
mits an  osteopath  to  practice  medicine  wlth- 
ont  a  certificate  from  the  state  board  of 
medical  examiners,  counsel  for  appellant 
errs  and  with  the  fall  of  tblB,  his  funda- 
mental premise,  goes  Ills  «itlTe  argument. 

We  shall  not  trace  the  history  of  the  stat- 
ute regulating  the  practice  ot  medicine  In 
this  state  from  Its  origin.  As  It  appeared  In 
the  PoUUcal  Code  of  1895,  fi  600-606  (Rer. 
Oodes,  81  1S85,  1688),  It  contained  no  proviso 
or  exception  In  favor  osteopaths  or  oth- 
ers. It  was  a  general  statute  of  uniform  op- 
tfatlon,  which  required  every  person  who 
wished  to  practice  medicine  or  surgery  In 
this  state  to  submit  to  an  examination  before 
the  state  board  of  medical  examiners  and  se- 
cure a  certificate  from  that  board-  In  1901 
an  act  was  passed  to  regulate  the  practice  of 
osteopathy.  Laws  1901,  p.  48.  Section  11  of 
that  act  declared  that  the  practice  of  os- 
teopathy shall  not  be  deemed  the  practice  of 
medicine  or  sui^ery,  within  the  meaning  of 
the  law  regulating  the  practice  of  medldne 
or  surgery.  In  1905  the  act  of  1901  was  su- 
Iierseded  by  a  more  elaborate  measure  npon ; 
tbe  same  subject,  section  13  of  which  con- 
tained the  same  provision  as  section  11  of  the 
act  of  1901.   Laws  1905,  c.  51. 

[3,  ♦]  In  the  act  of  1901,  above,  the  prac- 
tice of  osteopathy  was  not  defined  specifical- 
ly, but  the  meaning  of  the  phrase  was  so 
well  understood  that  the  Legislature  was 
competent  to  say  that,  whatever  it  might 
comprehend.  It  did  not  Include  the  practice 
of  medicine  or  surgery.  This  authority  thns 
assumed  by  the  Legislature  Is  challenged, 
and  It  is  urged  that  It  Is  beyond  the  scope 
of  la\^making  power  to  say  that  the  perform- 
ance of  acts  tending  to  cure,  treat,  relieve, 
or  palliate  any  aliment,  disease,  or  Infirmity 
of  the  human  mind  or  body  la  not  the  prac- 
tice of  medicine  or  surgery.  Much  of  this 
argument  falls  of  Its  mark.  In  the  first  in- 
stance, we  approach  the  consideration  of  the 
subject  ctmfro'nted  with  the  well-established 
rule  that  our  Constitution  is  a  limitation 
upon  power,  particularly  legislative  power, 
and  that.  In  the  absence  of  some  constitu- 
tional zeatrictlon,  the  Legislature  Is  free  to 
enact  any  measure  which  does  not  Infringe 
the  supreme  law  of  the  land.  State  v. 
French,  17  Mont  54,  41  Pac.  1078,  30  L.  R.  A. 
416;  Missouri  R.  P.  Co.  v.  Steele,  32  Mont 
4S8,  80  Pac.  1093.  There  Is  not  any  provl- 
don  of  our  Constitution  which  denies  to  the 
Legislature  this  right,  and  tar  that  reason 
we  mli^t  content  oorselveB  with  saTlng  tliat 
It  was  competent  fbr  our  lawmakers  to  de- 
fine the  practice  of  osteopathy  in  this  nega- 
tive manner.  But  for  an  equally  cogmt  rea- 
son appellant's  position  Is  not  maintainable. 
In  the  Code  of  1896  the  practice  of  medicine 
or  surgery  was  declared  to  ccHnprehoid  cer- 
tain acts.  In  defining  ostetHwthy  as  not  in- 
elnding  tbe  pracUce  of  medldne  or  surgery, 
tiuf  Leglslatnre  did  nothing  more  Qian  to 


say  that  the  osteopaths  were  occluded  fraa 
the  field  of  operations  determined  by  the  d^* 
inltlon  of  the  practice  of  medicine  or  surgery. 
Osteopaths  were  authorized  to  practice  os- 
teopathy, but  not  to  practice  medldne  or 
surgery  as  that  practice  was  defined.  By 
an  act  of  the  Tenth  Legislative  Assembly, 
certain  sections  of  the  act  of  1906  were 
amended  and  a  comprehensive  definition  of 
the  practice  of  08te(>pathy  given.  Laws  1907, 
c.  112.  The  same  session  amended  section 
606  of  the  Political  Code  of  1895  and  inserted 
the  proviso  to  which  exception  Is  taken. 
Laws  1907,  a  101.  The  statutes  regulating 
the  practice  of  medicine  were  brought  for- 
ward Into  the  Revised  Codes  as  sections 
1S85-1593,  and  those  relating  to  the  practice 
of  osteopathy  as  sections  1594-1600.  When 
the  proviso  was  inserted  In  wbat  is  now  seo- 
tUm  1S91,  the  Legislature  understood  that 
the  practice  of  osteopathy  (a)  did  not  com- 
prehend the  practice  of  medicine  or  snrgery, 
and  (b)  that  it  was  already  regulated  and 
controlled  by  appropriate  statutes  enacted 
pursuant  to  the  police  power  of  the  state 
The  only  effect,  then,  of  this  legislation,  has 
been  to  classify  all  those  engaged  In  the  heal- 
ing art  into  two  classes:  (1)  Physicians  and 
surgeons,  or  those  engaged  in  the  practice  of 
medicine  or  surgery,  and  (2)  osteopaths,  or 
those  devoted  to  the  practice  by  osteopathy. . 
That  legislation  which  makes  a  reftsonable 
classification  of  subjects  Is  not  open  to  any 
constitutional  objection  upon  that  ground  has 
been  determined  so  often  that  argument  up- 
on the  matter  may  well  be  deemed  foreclosed. 
State  V.  Woodman,  26  Mont.  348,  67  Pac. 
1118 ;  Cunningham  v.  Northwestern  Imp. 
Co.,  44  Mont  180,  119.  Pac.  554 ;  State  T. 
Hammond  Packing  Co.,  46  Mont  343,  123 
Pac.  407.  In  the  absence  of  anything  ap- 
pearing to  the  contrary  upon  the  face  of  the 
statute,  the  elasslflcation  made  by  the  Leg- 
islature will  be  presumed  reasonable.  Cun- 
ningham V.  Northwestern  Imp.  Co.,  above; 
Quong  Wing  t.  Klrkendall,  89  Mont  04,  101 
Pac.  250. 

In  the  present  instance  there  Is  not  any 
su^eatlott  that  sach  a  classification  as  was 
undertaken  above  is  unreasonable.  The  pro- 
viso in  section  1691  Is  a  harmless  piece  of 
legislation.  It  did  not  affect  the  statua  of 
osteopathic  practitioners  in  the  least  l^iey 
were  confined  thereafter,  as  theretofore,  to 
the  practice  of  osteopathy  and  forbidden  to 
practin  medicine  snrgery  wlthont  the 
certificate  from  the  state  board  of  medical 
examiners  required  of  every  one  who  seeks 
to  engage  in  such  practice. 

[f]  Nemier  has  the  Legislature,  by  eaact- 
big  section  1006,  Revised  Codes,  recognized 
osteopathy  aa  including  or  included  within 
the  practice  of  medicine.  That  secthm  does 
not  authorize  an  osteopath  to  '*trat,  cnre, 
alteviate  or  relieve  any  disease  of  the  mind  or 
body  by  any  treatmoit,"  as  counsel  toe  ap- 
pellant contends  In  his  brief:  The  language 
of  the  section  cannot  be  tOTtnred  to  cukvey 
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mt  "***nf»*8  Tb»  section  proTlde*,  amooj 
otber  tblngs: 

"Even  person  shall  be  deemed  pntcticins 
(Hteopathj  within  the  meaning  of  this  act  who 
bIuL],  *  •  •  (b)  •  •  ♦  treat,  cure,  allevi- 
ate or  relfeTe  any  ailment  or  disease  of  either 
niod  or  body,  or  cnra  or  relieve  any  fracture 
or  mis[rfaoemeDt  or  abnormal  condition,  or 
bodily  injury  or  deformity,  by  any  treatment, 
or  manipulation  or  method  of  manipulatinx  a 
haman  body  or  any  of  its  limbs,  muscles  or 
parts,  by  tn«  use  of  the  hands,  or  mechanical 
appliances,  in  an  effort  or  attempt  to  relieve 
uj  prcBsare,  obatnicticn,  misplacement  <tr  de- 
mt,  in  any  bone,  muecle,  ligament,  nerve,  ves' 
id,  organ  or  part  of  the  body." 

Within  the  entire  scope  of  hlB  practice,  the 
osteopath  Is  confined  to  treatment  by  the  use 
of  the  hands  or  mechanical  appliances. 

The  other  assignments  have  been  consider- 
ed, but  they  do  not  merit  special  mention. 

W«  find  no  error  In  the  record.  The  pre- 
tended appeal  from  the  Jodgment  Is  dismiss- 
ed, and  the  order  deiylnr  a  new  trial  la  af- 
flrmed. 

BBAflTLT,  a  J,,  and  SANNEB,  J.,  Con- 
or. 


IBTIKO  T.  TOWN  OF  STETBNSVIUiE. 
(No.  8616.) 

(Supreme  Coart  of  Montana.   May  2S,  191S.) 

1.  MuiflCXFAL  COKPOBATIOHB  «SS>812— NoTXOS 
OF  IkjuBISS— SUFFICIEROr. 

Where  the  notice  to  a  d.tj  of  iaiuriea  re- 
ceived by  a  traveler  on  a  street  met  iil  the  re- 
qnirementa  of  d>6  atatate,  additional  matters 
ahoDld  be  treated  as  sarplusage. 

[Ed.  Note.— For  other  cases,  see  Monldpal 
Corporations,  Cent  Dig.  H  1696-1707;  Dec. 
Dig.  «a»812!] 

2.  MUNICIPAI.  COBPOBATIONB  fl=3817— INJU- 

saa  TO  Pebsons  on  Stbicet— Bosden  of 
Pboof. 

Where  neither  his  complaint  nor  proof  dis- 
closed that  plaintiff  was  guilty  of  contributory 
negligence,  the  defendant  city,  In  an  action  for 
injories  received  on  a  highway,  has  the  burden 
of  proving  contributory  n^ligence. 

[Ed.  Note. — For  otber  cases,  see  Munldpal 
Corporations,  Cent  Dig.  {  1725;  Dee.  Dig. 
«=>817.J 

3.  MtmiCIPAI.  COKPORATIONS  *=»808— T^V- 
ILEBS— Ddtt  or  Cabe. 

Where  a  traveler  did  not  know  of  a  defect 
in  a  highway,  he  has  the  right  to  presume  that 
the  city  has  discharged  its  dnty,  and  need  not 
k«ep  a  constant  lookout 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  1673,  1682;  Dec. 
Dig.  ^803.] 

1  Tbial    «s381— Btidbitoc— Honoir  to 

Thoogh  the  euuplaint  In  a  personal  Injury 
ketion  did  not  allege  specifically  the  amount 
npended  for  medical  treatment  or  that  such 
amount  was  a  reasonable  charge,  yet,  where 
erideace  of  the  expenditure  and  that  it  was 
naaonable  was  received  without  objection,  de- 
fendant cannot  complain,  and  its  motion  to 
ttrike  aadi  evidence  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  242-244,  252  ;   Dec  Dig.  «s»91.1 


5.  Daiuobs  •s»10&— Pbbsoitai.  iNJmXEfr— 
Pleadinq, 

In  a  personal  injnty  action,  evidenee  9t 
loss  of  time  or  earnings  Is  inadmissible  whsa 
not  specially  pleaded. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  S8  429-438,  440-444.  447,  449-^; 
Dec.  Dig.  ^158.] 

6.  Afpkai.  and  Kbbob  «s>1140— Dbtebuina- 
TJOn — Bemissioh  of  Auount  BacnVERED. 

In  personal  Injury  action,  where  evidence 
of  loss  of  earnings  was  improperly  received,  a 
verdict  for  plaintiff  cannot  be  upheld,  unless 
he  will  remit  the  amount  shown  to  have  been 
lost ;  in  such  case  plalntiS  being  penalized  for 
the  error  whether  the  jury  awarded  any  dam- 
ages for  'that  item  or  not 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.       446^-4476;    Dee.  Dig. 

Appeal  from  District  Court,  Bavalll  G(nm- 
tj ;  R.  Xjee  McCulloch,  Judge. 

Action  by  Will  lam  Irving  against  tbe  Town 
of  Stevensvllle,  a  mnnidpal  corporation. 
From  a  judgment  for  plaintiff  and  an  order 
denying  new  trial,  defendant  appeals.  Ai- 
flrmed  and  remanded  on  condttloo  lOalntlff 
enter  remittitur. 

Clyde  Slagle,  of  SteTensrllle,  and  C  S. 
Wagner,  of  Bamllton,  for  appellant  W.  H. 
Rager,  of  StaTensvllle,  for  respondent 

HOLLOWAY,  J.  By  Oils  action  plaintiff 
seeks  to  recover  damages  for  personal  Inju- 
ries received  upon  Pine  street.  In  the  town  ot 
StevensvUIe.  Negligence  la  predicated  npon 
the  action  of  the  town  In  maintaining  in  its 
street  a  culvert  in  a  dangerous  condition.  In 
that  tbe  plank  covering  was  decayed  and 
broken,  learlng  a  large  beta  It  Is  alleged 
that,  while  plaintiff  was  passing  along  Pine 
street  on  horseba(ft,  his  mount  stepped  Into 
tbe  hole  In  tbe  culvert  covering  and  threw 
plaintiff  to  the  ground  with  such  violence 
that  he  sustained  serious  Injuries.  The  b*ial 
of  the  cause  resulted  In  a  verdict  for  plain- 
tiff, and,  from  tbe  judgmmt  entered  thereon 
and  from  an  order  denying  its  motion  for  a 
new  trial,  defendant  appealed. 

[1]  1.  The  notice  served  upon  the  town 
council  meets  all  the  requirements  of  section 
S289,  Revised  Codes,  and  Is  sufficient  Any- 
tblng  In  the  notice  be^wnd  what  tbe  law  re- 
quires is  to  be  treated  as  surplusage. 

[I]  2.  TbB  trial  court  did  not  err  In  refus- 
ing to  give  defendant's  offered  tnstmctloa 
D  2.  The  plaintiff  was  not  compelled  to  as- 
sume tbe  burden  of  proving  that  at  the  time 
of  his  injury  he  was  In  the  exercise  of  rea- 
sonable care  tor  his  own  safety.  Poor  v. 
Madison  Blver  Power  Co.,  38  Mont.  341,  99 
Pac  947.  Neither  his  complaint  nor  bis  proof 
discloses  contributory  negligence  on  bis  part, 
and  neither  does  it  appear  that  tbe  Injury 
was  caused  proximately  by  any  act  of  the 
plaintiff.  In  such  a  case  the  burden  of 
pleading  and  proving  contributory  negligence 
is  cast  upon  the  defendant  Pryor  v.  City  of 
Walkerville,  31  Mont  618,  79  Paa  240;  Vas- 
by  T.  U.  S.  Oypenm  Co.,  46  Mont  411,  128 
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Pac.  606 ;  Uelznu  v.  Bay&x  O.  Co^  47  Mont 
3S1,  132  Pac.  652. 

rS]  3.  Wbetber  plaintiff  knew  of  the  defec- 
tlve  condition  d  the  culvert  boCore  he  was 
Injured  was  a  question  properly  referred  to 
the  Jury  for  solution.  If  he  did  not  know  of 
the  defect,  he  could  not  be  charged  with  neg- 
ligoice  In  falling  to  discover  It  He  was  not 
required  to  keep  a  constant  lookout  but  had 
a  right  to  presume  that  the  dty  had  dis- 
charged Its  duty  and  that  the  street  was  in 
a  reasonably  safe  condition  for  travel.  Mc- 
Cabe  V.  City  of  Butte.  46  Mont  65,  126  Pac 
133;  Nllaon  v.  City  of  Kallsp^,  47  Mont  416, 
132  Pac  1138. 

C4]  4.  This  case  does  not  fall  within  the 
rule  announced  in  Storm  t.  City  of  Butte.  35 
Mont  386.  89  Pac.  726.  PlainttlTe  evidence 
tended  to  ivore  the  amount  he  expended  for 
medical  treatmrat,  as  well  as  that  such 
UDonnt  was  a  reasonable  dUtrge  for  ttie  serv- 
ices performed.  While  the  complaint  does 
not  all^  n>eclflcally  the  amount  so  expend- 
ed or  that  It  WBA  reasonable,  the  evidence 
was  admitted  without  objection  sufficient  to 
raise  the  queaticm  now  sought  to  be  present- 
ed. Aft«r  the  witness  Dr.  Marshall  had  an- 
swered without  objection  the.  questttm  as  to 
the  reasonable  value  of  the  services  rendered 
by  blm  to  plalntifl,  counsel  for  defendant 
moved  to  have  the  answer  stricken  out,  but 
It  was  then  too  late.  Frederick  v.  Hale.  42 
Mont  163,  112  Pac.  70;  Cohen  r.  Clark,  44 
Mont  151,  119  Pac.  775 ;  Down*  t.  Cas^dy, 
47  Mont  471.  188  Pa&  106. 

[S,  •]  6.  Over  defendant's  objection,  the  tri- 
al court  admitted  evldenoe  of  Qie  loss  of  time 
and  earnings  suffered  by  the  plaintiff  as  the 
result  o£  his  Injury,  and  In  instruction  11 
charged  the  Jury  that  plaintiff's  lost  time 
was  a  proper  elonoit  for  oohslderatlQn  in  de- 
termining the  amount  of  damages  whidi  he 
might  recover.  In  these  instances  the  court 
erred.  The  complaint  does  not  contain  any 
allegations  of  special  damages,  and,  under 
the  general  role,  evldmce  of  loss  of  time  or 
eaminga  was  Inadmissible,  and  such  loss  was 
not  a  propw  elemeot  in  measuring  i^alntlff's 
recovery.  Oordon  t.  Northern  Pacific  By. 
Co.,  30  Mont  671.  104  Pac.  679,  IS  Ann.  Cas. 
683.  The  evidence  tends  to  show  that  by 
reason  of  this  injury  plaintiff  lost  |200  on 
account  of  the  time  he  was  unable  to  devote 
to  Us  ordinary  business.  Because  the  In- 
tegrity of  the  Judgment  cannot  be  assailed 
successfully  upon  any  other  ground,  plaintiff 
ought  not  to  be  subjected  to  a  new  trial  of 
the  oitlre  case  if  he  is  willing  to  torego  the 
advantage  which  may  have  accrued  to  him 
by  injecting  Into  the  case  this  elemmt  of 
damages  which  ou^t  not  to  have  been  sub- 
mitted for  the  Jury's  consideration.  How- 
ever, he  is  to  be  held  re^wnsible  for  the  er- 
ror and  must  suffer  ttie  consequences,  wheth- 
er the  Jury  actiually  made  allowance  for  loss 
of  time  or  disregarded  that  item  altogether. 

The  cause  Is  remanded  to  the  district  court 


with  directions  to  grant  a  new  trial,  unless, 

within  30  days  after  the  ranlttltar  is  filed 
with  the  clerk,  the  plaintiff  shall  indicate  in 
writing  his  consent  that  the  Judgment  may 
be  reduced  to  the  extent  of  f200.  If  such 
consent  be  given,  the  Judgment  will  be  modi- 
fied accordingly,  and  the  order  denying  a 
new  trial  and  the  judgment  as  amended  will 
then  stand  affirmed.  Bach  party  wUl  pay 
one-half  the  costs  of  these  appeals. 

BBAMTLT,  0.  J.,  and  8AMNBB,  3^  concur. 


B.  M.  COBBAN  BEALTT  CO.  v.  DONLAN 

et  aL    (No.  S610.) 
(Supreme  Court  of  Montana.    June  1,  1915.) 

1.  Plbadino  ^»343— Judqhent  on  Pixad- 
inoa— Pbesehtation  or  Maibeial  Issue. 

Where  the  -  pleadings  present  a  material 
issue,  a  motion  for  judgment  on  the  pleodingi 
does  not  lie,  and  a  jnd^ent  mterea  thereon 
cannot  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1048-1061 ;  Dec.  Dig.  «=s»S43.] 

2.  OKEDS  4=»03  — CoNSTBUCTION— iNTBimOH 

AS  Shown  bt  Lanquaoe — Statute. 

Under  Rev.  Codes,  8  6030,  providing  that 
the  whole  of  a  contract  is  to  be  taken  together, 
the  intention  of  the  parties  to  deeds  is  to  be 
ascertained  from  the  language  thereof,  viewed 
in  its  entirety,  not  as  presented  in  particular 
sentences  or  paragraphs. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Ont 
Dig.  81  231,  232;  Dec.  Dig.  <B=>03J 

3.  Deeds  «»7— Bbtatbs  Convetid— Power 

OF  OWNEE. 

The  owner  of  realty  may  carye  therefrom 
and  convey  as  many  estates  or  interests,  pw- 
pendicular,  horizontal,  perpetual,  or  limited,  as 
physical  limitations  permit 

[Ed.  Note.~For  other  cases,  see  Deeds,  Cent 
Dig.  88  10-12;  Dec.  Dig.  «S=97.] 

4.  Logs  ano  Looqino  €s>3— Tihbbs  Deed— 
"Realty"— Natubb  or  ImxBEar  Convktbd 
— "i'EE  Simple." 

In  view  of  Rev.  Codes,  H  4424,  4425.  4427, 
4482,  4507,  4619,  defining  what  is  real  property, 
stating  that  growing  timber  is  realty,  deliuing 
ft  fee  simple  or  absolute  fee  therein,  stating 
that  an  easement  is  realty,  that  a  transfer  of 
realty  passes  ail  easements  attached  thereto, 
and  that  a  fee  simple  is  presumed  to  pass  under 
any  grant,  unless  the  contrary  appears,  where 
a  deed  conveyed  growing  timber  and  an  ease- 
ment, a  right  of  way  acrc»s  the  land  for  the 
purpose  of  removing  sodi  timber,  to  the  grantee, 
"his  heirs  and  assigns  forever,"  such  instru- 
ment conveyed  ac  estate  of  iDherttance  iji  real 
property,  which  is  a  fee  and,  if  not  defeasible  or 
conditional,  a  fee  simple,  which  is  presumed  to 
be  intended  by  every  grant  of  realty  from  whidi 
it  does  not  appear  that  a  leaser  estate  was  in- 
tended, and  such  grant  was  not  defeasible  on 
the  grantee's  failure  to  cut  and  remove  the  tim- 
ber within  a  reasonable  time. 

[Ed.  Note^For  other  esses,  see  Logs  and 
Logging,  Cent  Dig.  U  6-12;  Dee.  Dig.  «S98. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Serfea,  Beal  Prt^rty;  Fee 
Simple.] 

5.  LooB  and  Loooino  ^=^3— Tiubeb  Deed — 
Right  or  Bntbt  to  Remove— E^ffkct— 
Statuh. 

Where  one  by  deed  conveyed  timber  and  a 
right  of  entry  upon  land  to  remove  it  In  fee 
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■imple,  tiie  mere  coDTerance  of  the  right  of  en- 
try, expressed  withoQt  limitation  as  to  time, 
did  not  condosively  show  an  intent  that  the 
retttoral  of  the  timber  was  to  be  ^ected  within 
a  reasonable  time,  and  that,  in  default  of  such 
remoTal,  the  grantee's  ri^ht  in  the  tiutber 
Bhoald  be  lost,  thas  rendering  his  fee  therein 
defeasible,  since  a  grant  does  not  follow  its 
incidents,  but  these  follow,  and,  when  express- 
ed in  general  terms,  take  their  character  from 
the  interest  to  which  they  are  attached,  un- 
der Rev.  Codes.  S  4610,  providing  that  the 
transfer  of  a  thug  transfers  its  incidents,  un- 
less expressly  excited,  but  that  the  traioflfer 
of  an  inddent  to  a  thing  does  not  transfer  the 
thing  itself. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig,  »  6-12;  Dec,  Dig.  «»3.] 

6.  Loos  AND  Loaaina  «s»8— TntsEK  Deed— 

GiANTn  OF  Pee. 

Where  a  deed  conveyed  timber  in  absolate 
fee  simple,  and  thereafter  such  grantor  conveyed 
the  land  on  which  the  timber  stood  to  a  third 
person,  expressly  excepting-  the  previously  coq- 
Teyed  estate  in  the  timber  from  the  convey- 
ance, bis  grantee,  even  if  such  grantor's  original 
conveyance  of  the  timber  was  subject  to  de- 
feasance by  the  timber  grantee's  faUure  to  re- 
move it  within  a  reasonable  t^e,  ooald  not 
claim  the  timber. 

(Ed.  Note.— For  other  cases,  see  Logs  and 
Ldgging.  Gent.  Dig.  »  e-lsTDec  Die.  «s>8.] 

Appeal  from  District  Court,  Hlasonla  Coun- 
ty; J.  B.  Patterson,  Judge. 

Action  by  the  R.  M.  Cobban  Realty  Com- 
pany against  EJdward  Donlan  and  othras. 
Judgmrat  for  defaidants,  and  plalntUf  ap- 
peals. Affirmed. 

WUUam  Wayne,  of  Missoula,  for  appel- 
lant Frank  A.  Roberts,  ot  Miasoula,  for 
rapondenti. 

SANNER,  J,  The  complaint  herein  shows: 
That  James  J.  McGrath,  the  owner  of  two 
certain  tracts  of  land  situate  in  Missoula  coun- 
ty, together  with  the  timber  thereon,  executed 
Kp&rate  deeds  to  Edward  Donlan,  as  follows: 
One  dated  November  16,  1901,  which  we  shall 
call  deed  A,  and  the  other  on  December  21. 1901, 
wfaieb  we  shall  caU  deed  B,  Deed  A  recites 
Oat  McGrath,  .In  consideration  of  $1,000,  the 
receii^  whereof  is  acknowledged,  "baa  granted, 
bargained,  sold,  and  conveyed,  and  by  these 
presents  does  grant,  bargain,  sell  and  convey, 
unto  tlw  said  party  of  uie  second  part  and  to 
Us  bars  and  assigns  forever,  all  that  certain 
timber  now  being  or  growing  upon"  one  of  the 
tracts  above  referred  to,  "together  with  an  ease- 
Blest  and  right  of  way"  over  and  across  said 
tiact  and  over  another  parcel  of  land  "for  cut- 
ting, dtidding  and  removing  said  timber.  To 
have  and  to  hold,  all  and  singular  the  said 
timber  nnto  the  said  party  of  the  second  part 
and  to  his  beirs  and  assigns  forever."  Deed  B 
recites  tihat  McGrath,  in  consideration  of  SI* 
the  receipt  whereof  is  acknowledged,  "does  by 
these  presents  grant,  baraain,  sell,  convey  and 
confirm  unto  the  said  party  of  the  second  part, 
and  to  his  heirs  and  assigns  forever,  all  the  real 
property  *  •  *  deacribcd  as  follows:  All  the 
Bw  timber  now  standing  and  being  ujpon"  the 
other  of  the  tracts  above  referred  to,  ''together 
with  a  right  of  way  over,  upon  and  across"  said 
tract,  "for  the  purpose  of  hauling,  skidding  and 
removing  said  timber  from  said  lands,  and  also 
the  right  of  way  for  hauling,  skidding  and  re- 
novii^  the  timber  belonging  to  the  said  party 
of  tbe  seoond  part,  in  the  same  or  adjoining  sec^ 
tisBs.  It  is  hereby  intended  *  *  *  to  convey 
the  timber  only  upon  the  above  described  land. 


reserving  the  lands  to  the  said  party  of  the 
first    part.   •   *   •   To    have    and    to  hold 

*  *  *  unto  the  said  party  of  the  second  part 
and  to  bis  heirs  and  aasigns  forever.  And  the 
said  party  of  tbe  Srst  part  and  his  heirs  do 
hereby  covenant  that  they  will  forever  warrant 
and   defend    their   right,    title   and  interest 

*  *  *  and  the  quiet  and  peaceable  posses- 
sion *  *  *  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  etc. 

That  on  July  18,  1902,  Donlan,  by  what  we 
shall  call  deed  C,  conveyed  to  the  defendant 
Largey  Lumber  Company,  "its  successors  and 
assigns  forever,"  certain  timber  and  certain 
lands,  including  the  timber  and  easements  men- 
tioned in  deeds  A  sod  B.  The  language  employ- 
ed in  deed  C  to  describe  the  timber  and  right  of 
way  granted  by  deed  A  is  the  same  as  that  em- 
ployed in  deed  A;  the  language  employed  in 
deed  C  to  describe  the  timber  granted  by  deed 
B  is  the  same  as  that  employed  in  deed  B; 
but  the  language  employed  in  deed  C  to  describe 
the  right  of  way  grouted  by  deed  B  is  some- 
what different,  being  as  follows:  "Together 
with  a  right  of  way  and  easement  over,  upon 
and  across  the  said  described  lands  for  tbe  pur- 
I>ose  of  hanlin^,  skidding  and  ronoving  said 
timber  from  said  lands  and  any  and  all  other 
timber  belonging  to  said  party  of  the  second 
part  oo  the  same  or  adjoining  sections.  Jt  is 
understood  and  agreed,  however,  tliat  the  ri^t 
of  way  hereby  granted  for  the  parptwe  of  cutting 
and  removing  said  timber  shall  expire  on  the 
21st  day  of  December,  1004." 

That  on  February  19,  1902,  McOtath,  by 
what  we  shall  call  deed  D,  conveyed  to  Qiorge 
Keith,  "his  heirs  and  aasigns  fbrever,"  tiie  land 
embraced  in  both  the  traeto  above  referred  to; 
said  deed,  however,  containing  this  express 
provision:  "It  is  agreed  and  understood  that  the 
party  ot  the  first  part  does  not  convey  with  this 
instrument  the  standing  timber  on  said  land," 
etc 

That  on  December  21,  1902,  the  Largey  Lum- 
ber Company,  by  what  we  shall  call  deed  B, 
conveyed  to  the  defendant  Missoula  Lumber 
Company,  "its  successors  and  assigns  forever,** 
all  tne  property  by  identical  description  men- 
tioned in  deed  C. 

That  on  Jannarr  9,  1904,  Keith,  by  what  we 
shall  call  deed  F,  conveyed  to  the  plaintiff 
Cobban  Realty  Company,  'Hiia  heirs  and  assigns 
forever,"  the  lands  embraced  In  deed  D,  "ex- 
cept, and  there  is  hereby  excepted,  any  valid 
right  that  might  have  been  acquired  by  other 
parties  heretofore  in  the  standing  timber  growing 
no  said  land,  also  excepting  and  reserving  17 
acres,  more  or  less,  heretofore  conveyed  •  •  • 
to  £dmond  Trudeau,  *  •  •  also  about  1% 
acres  conveyed  to  Ole  Erlckson." 

The  complaint  t2ien  proceeds  In  paragraiA 

6  to  allege: 

"That  the  time  within  which  the  said  de- 
fendants, or  any  of  them,  could  enter  upon  said 
lands,  for  the  purpose  of  cutting  and  removing 
said  timber  under  said  deeds,  expired  on  De- 
cember 21,  1904 ;  that  said  timber  is  reasonably 
accessible,  and  by  the  exercise  of  reasonable 
diligence  could  have  been  cut  and  removed  long 
before  this  time  (November  8,  1913),  but  that 
the  grantees,  and  each  and  all  of  them,  have 
permitted  more  than  a  reasonable  time,  to  wit, 
nearly  11  years,  to  elapse  since  the  execution 
of  the  deeds  from  James  J.  McGrath  to  Ed- 
ward Donlan,  and  that  none  of  tbe  defendants 
have  ever  entered  upon  said  lands  or  cat  or  re- 
moved any  of  tbe  timber  conveyed  by  said  deeds, 
by  reason  of  all  of  which,  whatever  rights  de- 
fendants, or  any  of  them,  may  have  had  to 
said  timber,  or  to  enter  upon  said  lands  or  any 
part  thereof  for  the  purpose  of  cutting  and  re- 
moving said  timber,  have  ceased  and  deter- 
mined. 
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The  prayer  Is  for  a — 

"decree  declaring  terminated  all  and  every  right 
of  the  defendants,  or  anj  of  them,  to  said 
timber  or  any  thereof,  and  terminatins;  the  ease- 
ment or  Tight  of  way  granted  to  said  defend- 
ants, or  any  of  them,  •  ♦  •  and  forever 
foreclosing  all  rights  claimed  or  to  be  claimed 
by  defendants,  or  any  of  them,  under  or  by 
virtue  of  the  conveyances  set  forth." 

The  defendants  Donlan,  Largey  Lumber 
Company,  and  Mlasoula  Lumber  Company 
jointly  answered,  admitting  all  the  allega- 
tions of  the  complaint,  save  those  of  para- 
graph 6,  above  quoted,  which  are  denied,  and 
averring  afflrmatively  that  Donlan  Intended 
by  deed  O  to  convey  to  the  Largey  Lumber 
Company,  and  that  It  Intended  by  deed  E  to 
convey  to  the  Missoula  Lumber  Company  "all 
property  and  rights  acquired  by  said  Don- 
lan by  virtue"  of  deeds  A  and  B,  and  that  the 
provisions  contained  in  deeds  C.  and  E,  limit- 
ing the  duration  of  the  right  of  way  to  De- 
cember 21,  1904,  were  unintentionally  in- 
serted therein  by  mntual  mistake;  that  upon 
discovery  of  said  mistake,  and  to  rectify  the 
same,  Donlan  on  March  IS,  1913,  executed 
and  delivered  a  deed,  which  we  shall  call 
deed  G,  In  which  the  portions  descriptive  of 
the  property  conveyed  are  -the  same  as  In 
deeds  A  and  B ;  that  Keith  on  October  17. 
1913,  also  executed  and  delivered  a  deed, 
which  we  shall  call  deed  H,  wherein  he  quit- 
claimed all  and  every  Interest  In  the  same 
property  to  the  Missoula  Lumber  Company; 
that,  ever  since  deeds  A  and  B  were  ex- 
ecuted, the  timber  has  been  separately  as- 
sessed from  the  land,  and  upon  a  much 
greater  valuation,  the  taxes  on  the  timber  be- 
ing paid  by  Donlan  or  his  successors  In  In- 
terest, and  the  taxes  on  the  land  being  paid 
by  the  owners  thereof;  that  at  no  time 
before  the  commencement  of  this  suit  was 
any  notice  given  to  any  the  defendants  re- 
quiring them  to  cut  and  remove  the  timber 
conveyed  by  deeds  A  and  B,  or  that  the 
rights  and  easements  described  in  said  deeds 
were  to  be  annulled  and  set  aside  within  a 
reasonable  or  any  time;  that  the  lands  de- 
scribed In  deed  A  are  mountainous,  broken, 
and  unfit  for  farming  purposes  and  of  no  real 
value,  save  for  the  timber  thereon  or  for 
the  grazing  of  stock,  with  which  the  timber 
little  iuterferes;  that  the  lands  described  In 
deed  B  are  being  cultivated  and  used  for 
farming  purposes  by  tenants  of  plaintiff,  and 
with  these  purposes  the  timber,  being  scatter- 
ed, does  not  greatly  interfere;  that  all  of 
said  timt)er  is  situate  at  a  remote  distance 
from  railroad  transportation,  sawmills  and 
markets,  and  cannot  be  cut  and  removed,  ex- 
cept at  an  expense  practically  equal  to  its 
entire  market  value;  and  that — 
"under  all  the  existing  facts  and  circumstances 
in  this  case,  it  was  at  all  times  herein  mention- 
ed, and  now  would  be,  unreasonable  and  unjust 
to  compel  or  ask  the  present  owner  of  said  tim- 
ber to  cut  and  remove  the  same,  even  though, 
under  the  law  and  the  facts  of  this  case,  it 
was  and  is  the  bouoden  duty  of  said  owner  to 
remove  said  timber  from  said  premises  within 
a  reason^le  time,  whlcb  d^endaots  deny." 


Expressly  or  tfy  fttllnre  to  deny,  all  the 
allegations  of  the  answer  stand  admitted 
by  the  reply,  save  only  those  averring  that 
the  provisions  of  deeds  G  and  E,  limiting  the 
duration  of  the  right  of  way  to  December  21, 
1904,  were  unlntentloiiaUr  inserted  by  mis- 
take^ 

Upon  these  pleadings,  a  motion  was  made 
by  the  defendants  fait  judgment  Tbia  mo- 
tion was  granted:  judgment  was  entered; 
and  from  it  the  plaintiff  appeals. 

[1]  It  must  t>e  recognized  at  the  outset 
that,  if  a  material  i^ue  is  presented  by  the 
pleadings,  the  motion  did  not  lie,  f.ad  the 
judgment  cannot  be  upheld.  First  Nat.  Bank 
of  Butte  V.  Silver.  45  Mont  231  122  Pac. 
584.  There  are  two  apparent  issues,  viz.: 
Whether  a  reasonable  time  In  wl-lch  to  re- 
move the  timber  had  elapsed  when  the  suit 
was  commenced,  and  whether  the  clause  In 
deeds  O  and  E,  limiting  the  duration  of  the 
right  of  way,  was  Inserted  by  mistake.  But 
the  materiality  of  these  Issues,  as  will  be 
later  noted,  del)end3  entirely  upon  what  was 
conveyed  by  deeds  A  and  B,  and  upon  what 
the  plaintiff  got  by  virtue  of  deeds  D  and  F. 

[2]  The  cause  has  been  thoroughly  briefed 
on  lx>th  sides.  The  contention  of  plaintiff, 
skillfully  presented,  Is  that  deeds  A  and  B 
were  intended  to  and  do  convey  only  an  in- 
terest in  the  timber  as  personal  property 
terminable  by  failure  to  remove  within  a  rea- 
sonable time.  This  Is  based,  not  solely  up- 
on the  language  of  these  deeds,  but  upon  the 
deeds  as  Interpreted  (A)  by  the  nature  of 
the  transaction ;  (b)  by  the  subsequent  deeds 
C  and  E,  and  <c)  by  certain  adjudicated 
cases.  As  to  the  availability  of  any  ex- 
traneous aids  to  Interpretation,  It  should 
be  noted  that  this  is  not  an  action  by  Mc- 
Orath,  whose  deeds  are  in  question.  It  Is  a 
controversy  based  upon  the  deeds,  without 
any  claim  of  mistake,  between  a  purchaser 
of  the  land  twice  removed  fr<xn  MeOrath  aad 
a  purchaser  of  the  timber  twice  removed 
from  Donlan,  to  whom  the  timber  was  con- 
veyed by  McGrath.  Every  reason,  therefore, 
exists  for  the  appllcatlcm  of  the  role  tbat 
the  Intention  of  the  parties  to  these  deeds  la 
to  be  ascertained,  if  possible,  from  their 
language  (Ford  v.  Sutherlin,  2  Mont  440; 
Bollard  fimltfa.  28  Mont  387,  72  Pac  761; 
Frank  v.  Butte  &  Boalder,  etc.,  Co.,  4S  Moat. 
88,  135  Pac.  9(H),  not,  indeed,  as  It  Is  pre- 
sented In  partlcidar  sentences  or  paragra^s, 
but  according  to  its  effect  when  viewed  aa 
an  entirety  (Rer.  Codes,  |  S030;  Butte  Water 
Go.  T.  Olty  of  Bntte,  48  Mont  386,  386,  138 
Pac.  195). 

[S,  4]  Taking  deed  A  "by  ita  four  comers," 
then  we  observe  tbat  it  is  a  deed  <an  Instru- 
m&jt  customarily  employed  only  for  the 
conveyance  of  an  Interest  in  real  estate  and 
l^ally  requisite  for  sndi  purpose);  it  ex- 
preases  a  pieaent  consideration  fully  paid ; 
ItB  nibject-matter  la  timber,  growing  trees, 
realty  under  our  law  (Rev.  Codes,  If  4424, 
4425,  4427),  and  an  easement,  vhicb  la  also 
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realty  osiler  oar  law  <Rer.  Codes,  |§  4425, 
4507) ;  and  It  purports  by  appropriate  lan- 
guage to  conrey  this  realty  to  Edward  Doq- 
lan.  "bis  heirs  and  assl^  forever."  The 
legal  effect  of  such  an  Instrument  (competent 
parties  being  present)  Is  not  <^n  to  con- 
troveray  in  this  state.  The  language  em- 
ployed conveys  an  estate  of  Inheritance; 
every  Inheritance  is  a  fee;  every  fee  not 
defeasible  or  conditional  is  a  fee  simple ;  and 
a  fee-simple  title  is  presumed  to  be  intended 
by  every  grant  of  real  property  from  which 
it  does  not  appear  that  a  lesser  estate  was 
Intended  (Bev.  Codes,  H  4482,  4619).  Coun- 
sel say  that  the  nature  of  the  transaction 
makes  it  appear  from  the  grant  that  a  fee 
simple  was  not  Intended  to  be  conveyed. 
This  might  be  true  If  it  were  ImiMsslble  to 
graat  sach  an  estate  in  timber  or  to  grant 
a  right  of  irey  to  endure  during  the  life  of 
the  timber.  But  the  right  of  an  owner  to 
carve  out  of  his  property  as  many  estates  or 
Interests  (perpendicular  or  horizontal,  per- 
petual or  limited)  as  it  may  be  able  to  sustain 
caoQOt  be  <^>en  to  doubt  (Northern  Pacific 
RaUway  Co.  v.  MJelde,  48  Mont.  287.  137 
Pac  886;  1  Washburn,  Real  Property  [6th 
Ed.]  pp.  17,  18) ;  and,  where  this  is  done, 
the  prudence  or  wisdom  of  the  transaction  la 
not  a  subject  of  inquiry.  Owners  of  property 
have  the  right  to  be  foolish  as  well  as  wise, 
prodigal  as  well  as  provident;  and,  which- 
ever they  are.  It  Is  the  business  of  the  courts 
to  Hiforce  their  contracts  freely  made  and 
plainly  expressed.  McCrlmmon  v.  Murray, 
43  Mont.  457,  U7  Pac  73 ;  Frank  v.  Butte  & 
Boulder,  etc.,  Co.,  supra. 

[E]  It  is  argued,  however,  that  the  right 
of  entry,  though  expressed  without  limitation 
as  to  time,  contemplates  a  removal  of  the 
timber  and  proves  the  Intent  that  such  re- 
moval  was  to  be  made  within  a  reasonable 
time,  in  default  of  which  the  right  to  the 
timber  shonld  be  lost.  This  argtunent  makes 
a  grant  of  timber  In  perpetuity  well-nigh 
impossible,  since  removal  is  contemplated 
at  some  time  during  the  life  of  the  timber 
in  almost  every  case.  It  requires  us  to 
imply  that,  though  given  as  a  mere  Incident 
to  the  grant  of  the  timber,  which  grant,  If 
language  has  any  value,  Is  in  perpetuity,  the 
right  of  entry  Is  limited  In  time,  and,  with 
that  implication  as  to  the  incident,  to  con- 
dition a  grant  of  the  principal  thing  other- 
wise unconditioned.  This  is  to  put  the  cart 
before  the  horse.  A  grant  does  not  follow 
Its  Incidents,  but  these  follow,  and,  when  ex- 
pressed in  general  terms,  take  their  character 
from  the  Interest  to  which  they  are  attached. 
Rev.  Codes,  $  4610.  In  its  essentials,  deed 
A,  ctHiveying  the  timber  with  the  right  of 
entry  to  cut  and  remove  the  same,  differs  not 
from  a  grant  or  reservation  of  coal  or  min- 
erals, with  a  similar  right  of  entry  to  mine 
and  remove.  That  such  a  grant  or  reserva- 
tion, conched  In  the  terms  employed  in  deed 
A,  would  be  absolute,  no  one  would  deny; 
and  If  In  Cut  McGrath  did  intend,  for  the 


consideration  paid  by  Donlan,  to  grant  such 
an  estate  in  the  timber  with  the  right  of 
entry  for  cutting,  skidding,  and  removing 
the  same  so  long  as  any  of  It  remained,  we 
hazard  the  opinion  that  apter  words  to  ex- 
press that  Intention  could  not  have  been 
chosen  than  those  which  were  actually  em- 
ployed. 

Deed  B  Is  even  more  emphatic  than  deed 
A;  and  thna,  on  principles  recognized  by 
the  .  statutes  and  decisions  of  this  state, 
without  regard  to  the  holdings  of  other  juris- 
dictions,  we  say  that  they  clearly  conveyed 
the  timber  and  right  of  way  without  limita- 
tion or  condition,  so  far  as  time  is  concerned. 

The  industry  of  counsel  for  plalDtiCf  has 
laid  before  us  a  number  of  decisions  holding 
to  the  contrary  (Houston  Oil  Co.  v.  Uamiltou 
[Tex.  Cav.  App.l  153  S.  W.  1194;  Houston 
OU  Co.  T.  Boykln  [Tex.  Civ.  App.]  153  S. 
W.  1176 ;  McRae  v.  StlllweU,  111  Ga.  65,  36 
S.  E.  604.  55  U  B.  A.  513;  Fletcher  v.  LyoD, 
93  Ark.  5,  123  S.  W.  801;  Carson  v.  Lumber 
Ca,  108  Tenn.  681,  69  S.  W.  320;  McNalr 
&  Wade  Lumber  Co.  v.  Parker,  64  Fla.  371, 
69  South.  959),  but  we  feel  that  they  are 
not  only  opposed  to  express  statutory  provi- 
sions of  this  state,  but  also  to  the  weight  of 
judicial  authority.  Butterfield  Lumber  Oo. 
V.  Guy,  92  Miss.  361,  46  South.  78,  15  L.  B. 
A.  (N.  S.)  1123,  131  Am.  St  Rep.  540,  is 
a  leading  ease.  There  the  grantor  himself 
sought  the  relief  here  claimed  by  strangers 
to  the  original  transaction.  His  deed  convey- 
ed "all  the  green  pine  timber"  ,  on  a  certain 
piece  of  land,  with  "the  right  to  enter  upon 
said  land  with  log  carts  and  log  wagons  to 
remove  said  timber  off  said  land."  The 
coort  said: 

"It  Is  alleged  in  the  bill  that  the  lumber  com- 
pany, under  the  deed,  only  obtained  title  to 
the  timber  on  condition  that  it  cut  and  remove 
same  from  the  land  in  a  reasonable  time. 
•  •  *  The  deed  is  a  simple  conveyance  by 
warranty  in  fee  simple  of  the  timber,  without 
time  limit  or  conditions.  In  every  essential 
necessary  to  convey  a  fee  interest  in  the  trees, 
tbe  deed  conforms  to  the  requirements  of  the 
statutes.  The  relief  sought  by  complalnnnfa 
bill  ia  without  authority;  but  we  think  it  un- 
tenable and  against  right.  *  *  *  No  ground 
for  eQuitable  relieiE  is  shown  by  tbe  mere  fact 
that  the  party  invoking  the  aid  of  the  court 
has  made  an  improvident  contract  There  must 
be  aometbing  more  than  this  before  there  is  any 
ground  for  equitable  relief.  •  •  *  Since  the 
case  of  Harrell  v.  Miller,  35  Miss.  702,  72  Am. 
Dec.  154,  it  has  been  uniformly  held  In  this 
state  that  the  sale  of  timber  conveyed  an  Inter- 
est in  realty.  *  *  *  In  the  case  of  Fox  v. 
Pearl  Biver  Lumber  Co.,  80  Miss.  1,  31  South. 
5S3,  this  court  said :  'Trees  are  a  part  and 
parcel  of  the  land  upon  which  they  are  grow- 
ing or  standing,  for  tiie  term  "land"  embraces, 
not  only  the  soil,  but  Its  natural  productions, 
and  trees  growing  or  standing  upon  land  are 
not  distinguishable  in  their  character  of  real  es- 
tate from  the  soil  itself  until  they  are  actually 
severed  from  the  soil.  •  *  *  By  the  com- 
mon law,  also,  several  sorts  of  estates  or  inter- 
ests, joint  or  several,  may  exist  in  the  same  fee, 
as  that  one  person  may  own  the  ground  or  soil, 
another  tbe  structures  thereon,  another  the 
minerals  beneath  the  surface,  and  still  another 
the  trees  and  wood  growing  thereon.'  It  is  thus 
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aaeii,  from  Oie  former  decl^oiu  of  this  court, 
that  while  it  U  recognized  that  there  may  be 
different  ovuerships  in  real  estate,  according;  to 
its  different  character,  trees,  land,  etc.,  yet  the 
fact  that  its  ownership  may  be  diverse  does  not 
change  its  character  as  reef  estate  ustil  actually 
severed.  This  being  the  case,  a  fee-simple  title 
can  be  made  in  one  character  of  real  estate  as 
well  as  another.  It  was  as  lavrful  and  bind- 
ing on  Mr.  Guy  to  make  a  fee-simple  title  to  the 
trees  forming  a  part  of  this  land  as  it  would 
have  been  for  him  to  make  a  deed  to  the  entire 
real  estate,  including  the  land.  *  *  *  In  the 
case  of  Magnetic  Ore  Co.  v.  Marbury  Lumber 
Co.,  104  Ala.  465  [16  South.  632,  27  L.  R.  A. 
434,  63  Am.  St  Bep.  73],  it  is  held  that  'a 
conveyance  without  condition  or  reservation  of 
the  "saw  timber"  standing  on  certain  land  vests 
absolute  title  in  the  trees,  independent  of  the 
land  itsell  •  •  •  •  And  the  coart .  further 
said  that,  before  it  should  be  held  that  timber 
should  be  removed  within  a  reasonable  time, 
where  a  purchaser  obtains  a  deed  to  it  without 
condition  or  reservation  aa  to  the  time  within 
which  it  shall  be  removed,  there  ought  to  be 
some  cogent  reason  compeUing  such  a  conclusion 
or  decision,  so  strong  as  to  amount  to  an  es- 
tablished rule  of  property,  before  sudi  conten- 
tion should  be  adopted  as  the  law.  We  can  put 
our  view  of  this  case  in  no  more  sucdnct  form 
or  in  stronger  language  than  is  used  In  the  Ala- 
bama case  above  cited." 

To  the  same  effect  are  Skamania  Boom 
Co.  T.  Youmans,  64  Wash.  94,  116  Pac.  645 ; 
Wilson  It.  Co.  T.  D.  W.  Alderman  &  Sons  Co., 
80  S.  O.  106,  61  S.  B.  217,  128  Am.  St.  Bep. 
865;  Clap  r.  Draper,  4  Mass.  266,  S  Am. 
Dec.  215 ;  Walt  t.  Baldwin,  60  Mich.  622,  27 
N.  W.  697,  1  Am.  St  Rep.  651;  Keystone 
Lumber  Oo.  t.  Brooks,  65  W.  Va.  512,  64  S. 
E.  614;  N.  Georgia  Co.  v.  Bebee,  128  Ga.  563, 
67  S.  El.  873;  Baker  v.  Kenney,  145  Iowa, 
638,  124  N.  W.  901,  139  Am.  St  Rep.  456; 
Knotts  V.  Hydrlck,  12  Rich.  (S.  C.)  314 ;  Good- 
year V.  Vosburgh,  57  Barb.  (N.  T.)  243;  Peter- 
son T.  Glbbs,  147  Oal.  1,  81  Pac.  121,  109  Am. 
St  107;   Sears  t.  Ackerman,  138  Cal. 

583,  72  -Ric.  371;  Lodwick  Lumber  Co.  v. 
Taylor,  100  Tex.  270,  88  S.  W.  238,  123  Am. 
St  Rcpl  803 ;  Baxter  t.  Mattox,  106  Ga.  344, 
S2  S.  a  94:  Hicks  t.  PhiUips,  146  Ky.  305, 
142  S.  W.  394.  47  L.  B.  A.  (N.  S.)  878 ;  Perkins 
Mfg.  Co.  V.  WUUams,  98  Ga.  388,  25  S.  E.  566 ; 
Howard  T.  Lincoln,  13  Me.  122;  Goodwin  t. 
Hubbard,  47  Me.  695 ;  Gregg  v.  Blrdaall,  63 
Barb.  (N.  T.)  402;  Bardon  v.  O'Brien,  140 
Wis.  191,  120  N.  W.  827,  133  Am.  St  Rep. 
1066;  Wbltaker  t.  Brown.  46  Fa.  ao  Wright) 
197. 

Deeds  A  and  B  being  dear  on  tbelr  face, 
and  their  effect  being  to  convey  the  timber  in 
too  8iDq>le,  with  the  right  of  entry  to  cut  and 
remove,  onlimlted  as  to  the  time,  neither  the 
prorisitMis  in  deeds  O  and  B,  nor  any  other 
extraneous  aids,  can  avail  for  purpraes  of  in- 
terpretation, and  no  power  exists  in  the 
plaintiff  to  curtail  the  rights  so  conveyed.  It 
Is  vigorously  ui^ed  that  this  conclusion  Is  in- 
imical to  public  policy;  that  the  infliction 
njfoa  tills  state  of  a  system  wherry  grow- 
ing timber  can  be  permanently  owned  apart 
from  the  land  will  hamper  our  develc^ment 


by  destroying  the  marketability  of  timber 
lands  and  indeflnltely  postponing  the  avail- 
ability for  use  of  the  soil  Itself.  This  in- 
volves many  assumptions  not  necessary  to  be 
noticed  at  this  time.  Suffice  it  to  say  that 
in  our  Judgment  the  only  question  of  public 
policy  here  presented  Is  the  very  large  and 
important  one  of  adherence  to  the  law  in  the 
enforcement  of  contracts  vrttttngly  made  and 
plainly  expressed. 

[I]  It  is  not  however,  without  Interest  to 
note  that,  were  deeds  A  and  B  open  to  the 
Interpretation  urged  upon  us,  the  plaintiff's 
case  would  not  be  advanced.  The  plaintiff 
deraigns  title  through  deeds  D  and  P,  each 
of  which  expressly  excepts  the  timber  from 
its  effect.  It  Is  not  hard  to  see  how  Mc- 
Grath,  plai^itifTs  original  grantor,  might  feel 
himself  entitled  to  claim  a  reversion  of  the 
timber,  but  how  the  plaintiff,  in  whose  chain 
of  title  the  timber  is  expressly  excepted, 
can  do  so.  Is  rather  more  difficult  to  under- 
stand. In  Magnetic  Ore  Co.  v.  Marbury  Lum- 
ber Co.,  104  Ala.  465,  16  South.  632,  27  L. 
R.  A.  434.  53  Am.  St  Rep.  73,  a  similar 
claim  was  presented,  and  we  accord  wUh 
the  following  dlasKattlon  of  It  as  made  by 
that  court: 

"The  bill  shows  that  la  July,  1881,  the  Louis- 
ville &  Nashville  Railroad  Company,  by  deed  of 
conveyance  regularly  executed,  sold  and  convey- 
ed absolutely  the  'saw  timber'  growing  upon 
certain  lands.  No  mention  is  made  in  the  con- 
veyance as  to  when,  if  ever,  the  'saw  timber' 
was  to  be  cut  aad  removed,  but  the  saw  timber 
is  sold  and  conveyed  wholly  without  condition 
or  limitation.  •  »  •  The  Louisrille  &  Nash- 
ville Railroad  Company,  by  deed  of  conveyance 
made  in  Octotter,  1886,  sold  and  conveyed  the 
lands  to  H.  F.  De  Bardeleben,  with  the  following 
provision  or  reservation:  'But  it  is  understood 
and  agreed  that  the  timber  with  right  of  way  to 
reach  same  has  been  sold,'  etc.  In  February, 
1888,  De  Bardeleben  conveyed  to  complain- 
ant. *  •  •  Complainant's  whole  case,  as  we 
construe  the  bill  and  the  brief  of  counsel,  is 
rested  upon  the  proposition  that,  as  defendant 
failed  to  cut  and  remove  the  timber  within  a 
reasonable  time,  he  thereby  forfeited  whatever  of 
property  Interest  he  purchased  and  acquired  by 
the  deed  of  conveyance  from  the  owner,  and 
the  'saw  timber,'  by  reason  of  the  forfeiture, 
became  vested  in  the  complainant,  altbou^  it 
was  expressly  reserved  from  the  sale  to  De  Bar- 
deleben, and  excepted  by  De  Bardeleben  In  the 
deed  to  complainant.  We  do  not  assent  to  the 
proposition." 

See,  also,  Oresham  v.  Atlantic  Coast  Lum- 
ber Co.,  96  S.  C.  63,  79  S.  B.  799;  Kincald 
V.  McGowan,  88  Ky.  91,  4  S.  W.  802,  13  L.  It 
A.  289 ;  Hodge  v.  Boothby,  48  Me.  68. 

It  follows,  from  what  has  been  said,  that 
neither  issue  presented  by  the  pleading  is  a 
material  one;  that  both  were  properly  Ig- 
nored In  ruling  upon  the  moUon  for  judg- 
ment; and  that  the  judgment  itself  is  cor- 
rect and  should  be  afiOrmed.   So  ordered. 

Affirmed. 

BRANTLY,  a  J.,  and  HOLLOWAY.  J, 
concur. 
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A.  IL  HOLTEB  HABDWABE  00.  t.  WBST- 
BBN  UOBTQAOB  &  WARRANTY  * 
TITLE  GO.  et  aL   (No.  3527.) 
(Snpicnie  Court  of  Montana.    June  7,  1915.) 

L  ilASBBR  AHD  SEBTAUT  «S>321— iHOBPXnD- 

tst  contractobs— injubikb  trou  waste 
Uatebial. 

Where  the  owner  of  a  baildias  let  a  con- 
tract for  the  repair  ,of  the  tkylisht  on  the 
FooI,  which  did  not  require  the  contractor  to 
remore  the  waste  material,  the  owner  is  liahle 
for  damaxes  caused  b;  the  n^Hffent  leaving 
of  Bach  material  on  the  roof  in  such  a  maoaer 
that  it  was  blown  off  and  injured  a  nearby 
bnildiuK. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  1266;  Dec.  Dig.  «=>324.] 

2.  UAsna  and  Sebtant  <8=»322— Independ- 

tSr  Ck>NTRACTOR— InJDBIES  TO  PboPEBTT. 

Even  if  the  ctmtractor  was  impliedly  re- 
qnired  to  remove  sucb  materials,  the  owner  was 
Dot  relieved  of  liability,  since  he  could  not  dele- 
gate to  an  independent  contractor  his  duty  to 
tike  proper  precautions  In  making  the  repairs 
to  iHvvent  probable  injury  to  nearby  buildings. 

[Ed.  Note.— For  other  caaea.  see  Master  and 
Servant.  Cent.  Dig.  |  1268 ;  Dee.  Dig.  «=9322.] 

8.  NEQUOENCB      ^01"  LlABILITT— CONCDB- 

Kno  Act  or  Ood. 
Where  pieces  of  iron,  which  had  been  neg- 
ligently  left  on  the  root  of  defendant's  building, 
were  blown  against  a  window  in  a  building 
across  the  street  by  a  wind  which  was  not 
itronger  than  was  reascmably  to  be  expected  at 
that  season,  defendant  is  liable  under  the  rule 
that  vbere  two  causes  contribate  to  an  injary, 
one  the  ne$rligence  of  defendant,  and  the  other 
s  cause  for  which  neither  party  is  responsible, 
the  defendant  is  liable  if  the  injury  would  uot 
have  been  caused  except  for  bis  negligence, 
though  the  concurring  cause  was  an  act  of 
God.  J 

[Ed.  Not&— For  other  cases,  see  Negligence, 
(^t  Dig.  K  74,  7S;  Dec  Dig.  «=3ei.] 

Appeal  from  District  Court,  Lewis  and 
Clark  Oonntar;  J.  Miller  Smith,  Judgew 

Action  by  A  M.  Holter  Hardware  Com- 
puiy  affalnat  the  Western  Mortgage  &  W&r- 
nnty  Title  Company  and  others.  Judgmoit 
for  plolntifl^  and  defwdonts  ai^ieal.  AJC- 
flnned. 

Maiwena  Bnllard,  of  Helena,  for  appel- 
lants. Wm.  Wallace,  Jr.,  J.  G.  Brown  and 
T.  B.  Weir,  all  of  Helena,  for  respondent 

BRANTLT,  G.  3.  In  this  case  the  plaintiff 
had  verdict  and  Judgment  The  defendants 
hare  appealed  from  the  Judgment  and  or- 
der denying  their  motion  for  a  new  trlaL 

The  plaintiff  owns  a  lot,  with  a  building 
thereon,  situate  on  the  east  side  of  Main 
street  In  the  city  of  Helena,  and  described 
as  Mo.  113  North  Main  street  The  defend- 
ant Western  Mortgage  &  Warranty  Title 
Company  owns  a  lot,  with  a  building  there- 
on six  stories  high,  situate  on  the  west  side 
of  the  street  opposite  the  property  of  the 
plaiQtlfr,  and  known  as  the  Granite  Blo(& 
After  redtlng  the  for^oliig,  the  cranplatnt 
allies: 

J^at  on  or  about  the  6th  day  of  December, 
IBl^  the  defendants  did  wrongfully  and  negli- 
(mtly  cause  and  permit  a  large  piece  of  galvan- 


ized iron,  to  wit  a  piece  of  galvanized  Iron  28 
inches  wide  and  inches  Ions:,  to  be  placed 

Xn  the  roof  of  said  Granite  block  building 
bout  fastening  or  securing  said  p4ece  of 
galvanlBed  Iron  to  said  building  in  any  manner, 
and  negligently  and  carelessly  allowed  the  same 
to  thus  remam  at  a  great  height  above  the 
said  Btreet  and  surroonding  buildings,  Indud- 
ing  the  property  of  this  jtlafntiS  above  referred 
to,  notwithstanding  the  fact  that  the  said  de- 
fendants wdl  knew,  or  in  the  exercise  of  ordi- 
nary care  should  have  known,  that  the  said 
piece  of  galvanised  ircn  was  likely  to  be  blown 
and  to  fall  to  the  said  street  below  and  upon 
and  against  the  property  and  building  of  this 
plaintiff  aforesaid ;  so  that,  and  by  rea8<xi  of 
said  negligence,  said  piece  of  galvanised  iron 
did,  on  or  about  the  7th  day  of  Decemt>er,  1912, 
fall  from  the  roof  of  said  Granite  Block  boild- 
tug  into  said  Main  i^reet  and  against  the  afore- 
said  building,  the  property  of  this  plaintiff, 
breaking  and  destroying  the  plate  glass  of  a 
window  tberun  to  the  damage  of  plaintiff  in 
the  sum  of  ^50." 

Judgment  is  demanded  fbr  $490  and  costs. 
Before  the  trial  the  action  was  dismissed  as 
to  the  defendant  Groseclose.  The  Joint  an- 
swer of  the  other  defendants,  admitting  that 
the  window  was  broken  at  the  time  stated, 
denies  all  the  allegations  imputing  negli- 
gence to  them  or  either  of  them,  and  alleges 
that  the  window  was  broken  by  an  act  of 
God,  viz.,  an  extraordinary  windstorm. 
There  was  issue  by  reply. 

The  contentions  made  by  the  defendants 
are  that  the  court  erred  in  denying  their  mo- 
tion for  a  nonsuit,  and  In  submitting  cer- 
tain Instructions  to  the  jury, 

There  Is  no  substantial  conflict  In  the  evi- 
dence, except  as  to  the  extraordinary  char- 
acter of  the  wind  which  occurred  at  the 
time  of  the  accident.  That  introduced  by  the 
plaintiff  may  be  epitomized  as  follows:  De- 
fendant Klelnschmldt  was  the  manager  of 
the  defendant  corporation  and  in  personal 
charge  of  the  Granite  Block.  The  roof  of 
the  building  is  flat,  with  a  slope  toward  the 
rear  suffltdent  for  drainage  purimses.  There 
Is  no  substantial  barrier  to  prevent  a  free 
sweep  of  the  wind  over  the  entire  surface. 
About  the  middle  of  the  roof  and  elevated 
above  Its  surface  is  a  skylight  oblong  In 
shape.  Its  roof  pitches  at  an  angle  of  45 
degrees  both  at  the  side  and  aids.  It  had 
originally  been  covered  with-  roofing  glass.' 
Some  of  the  panes  having  been  broken  out 
by  a  previous  storm,  they  bad  been  replaced 
by  pieces  of  galvanized  sheet  iron.  The 
pieces  of  iron  were  of  different  Bizes  and 
we^hta  One  of  them,  which  the  evidence 
shows  was  blown  against  the  plalntifTs  win- 
dow, .was  24  Inches  in  width,  between  6  and 
6  feet  in  length,  and  weighed  about  6  pounds. 
On  December  6,  1012,  two  days  before  the 
accident,  under  a  contract  let  to  him  by 
Klelnschmldt,  Groseclose,  one  of  the  origi- 
nal defendants,  a  roofing  contnctor,  began 
to  repair  the  skyU^t  by  replacing  the  sheets 
of  iron  with  glass.  The  contract  was  that 
Kieinschmidt  should  furnish  the  glass  and 
Groseclose  should  Install  it  for  a  lump  sum 
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of  $85.  Orosecloae  wai  not  reQulred  by  tbe 
terms  of  the  contract  to  remoTe  the  dfflbrls 
when  the  repairs  were  completed.  The  re- 
moval would  Inrolve  addittoiml  labor  and  ex- 
pense.  By  2  o'clock  on  the  afternoon  of 
December  8th,  the  work  had  been  completed, 
except  some  of  the  small  triangular  spaces 
along  the  hips  of  the  roof  and  at  their  Jonc- 
tnre  with  the  ridge.  The  woriunen  had  ex- 
perienced dUfleulty  In  catting  the  glass  to 
fit  Into  these  spaces  without  cracking  it 
They  covered  them  temporarily  wltti  uncut 
pieces  and  left  them  until  they  could  ascer- 
tain from  Klelnaehmldt,  ^o  was  then  away 
from  the  building,  whether  they  shonld  a^ 
tempt  to  fit  ^ass  into  them  or  cover  these 
c^aces  with  tin.  The  pieces  of  iron  taken 
out  they  left  lyii^c  loose  upon  the  roof  of  the 
building.  'Bm  edges  of  them  had  been  fold- 
ed in  order  to  fit  them  into  the  frames  of  tiie 
skylight,  with  the  result  that  they  did  not 
lie  flat  on  tbe  XDof,  and  for  that  reason 
could  readily  be  cau^t  up  and  carried  away 
by  the  wind.  A  day  or  two  later  the  work- 
men returned  and  completed  the  work.  The 
building  Is  96  feet  high.  Ualn  street  Is  60 
feet  wide  and  extends  from  the  north  to  the 
south.  The  r^iaiis  were  contracted  for,  and 
were  undertaken  at  the  season  of  the  year 
when  lilgh  winds  are  frequent,  the  testimony 
showing  that  during  the  month  c£  Decem- 
ber fbr  20  years  winds  of  a  vdodty  of  40 
miles  an  hour  and  hle^w  had  not  been  un- 
usual, and  that  the  general  direction  of  tbem 
had  been  from  west  to  east  The  damage 
necessitating  repairs  upon  the  skylight  had 
been  caused  by  a  windstorm  whldb  had  at- 
tained a  velocity  of  70  miles  per  hour.  For 
the  2  hours  between  1  and  3  o'clock  on  tbe 
morning  of  December  7th,  during  which  tbe 
plalntUTs  window  was  broken,  the  wind  at- 
tained a  velocity  of  87  miles.  Tbe  debris 
upon  the  roof,  Including  the  sheet  iron, 
had  value,  and  belonged  to  the  defendant  cor- 
poration. No  precaution  was  taken  to  pre- 
vent It  from  being  blown  off.  Kleinschmldt, 
being  heavy  and  somewhat  advanced  In 
years,  did  not  go  upon  t2ie  roof  during  the 
progress  of  tbe  repairs,  but  depended  upon 
one  Teeters,  ranployed  as  janitor  of  tlie  build- 
ing, to  see  that  the  work  was  properly  done. 
Teeters  was  there  frequently,  and  upon  his 
representation  to  Kleinschmldt  that  the  re- 
pairs had  been  completed  according  to  tbe 
contract  Kleinschmldt  paid  ttie  contract  price. 

Counsel  for  defoidants  contends  that  the 
evidence  does  not  diow  that  Teeters  was  the 
agent  ot  tbe  defendant  corporation,  or  bad 
any  authority  to  represent  it  for  any  pur- 
IMse.  We  canned  perceive  the  pertinency  of 
this  contention.  It  does  not  aid  in  any  way 
the  soluUon  of  tbe  question  whether  tbe  cor- 
poration and  Kleinschmldt,  Its.  manager  and 
admittedly  responsible  agent,  were  guilty  of 
culpable  negligence  as  tdiarged  in  the  com- 
plaint It  Is  not  controverted  that  they  were 
unless  the  evidence  justifies  the  conclnsion 
that  tbe  accident)  was  caused  exclusively  by 


the  negligence  of  QmaeAoae,  itbo.  It  is  in- 
i^ted,  was  an  independeot  contractor  and 
solely  respcmsible,  or  was  attributable  to  an 
unusually  high  wind,  the  occurmice  of  which 
could  not  reasonably  have  been  anticipated. 
In  view  a£  this  concession  it  is  wtiolly  imma- 
terial to  inquire  what  Uie  relation  of  Teeters 
to  the  corporation  was,  or  to  oon^dw  what 
was  the  scope  of  his  authority. 

[1,  f}  The  contention  that  Grosetdoae  was 
solely  responsible  upon  the  tiieory  ttiat  he 
was  an  Independent  contra<^r  and  created 
tbe  ctrndition,  which  resulted  in  tlie  acci- 
dent, is  without  merit  tot  two  reasons:  In 
the  first  plac^  tbe  contract  did  not  Impose 
upon  blm  the  duty  to  remove  Qie  debris  from 
the  skylight,  or  to  leave  the  building  In  a 
safe  condition.  By  not  imposing  this  duty 
upon  him,  KIeins(9unld^  the  manager,  be- 
came responsible  tor  the  perf<wmance  of  it 
Negligence  in  this  behalf  was  dbargeable  to 
him  and  the  corporation.  In  tiie  second 
place,  tii&  corporatUm,  the  owner  of  the  prop- 
erty, in  arranging  to  have  repairs  done  upon 
it,  tiie  installmmt  of  which  would  probaUy 
result  in  creating  a  condlUtm  dangerous  to 
ndghboring  property  owners,  was  under  obli- 
gation to  provide  tliat  reastmable  care  shonld 
be  taken  to  obviate  the  probable  owBequraic- 
es.  As  was  pointed  out  in  Ballroad  Ca  v. 
Uorey,  47  Ohio  8t  S07,  24  N.  B.  269^  7  U  B. 
A.  701,  a  prcvrletor's  liability  "is  based  up- 
on the  principle  that  he  cannot  set  in  opera- 
tion causes  dangerous  to  the  poson  or  pnv»- 
erty  at  oQiers,  without  teking  all  leastmable 
precautions  to  anticipate,  obviate  and  prevent 
these  probable  consequoices."  Cndw  this  rul^ 
an  employer  may  not  devest  himself  ot  the 
primary  duty  he  owes  to  other  members  of 
tiie  conunnnlty  by  contracting  with  others  for 
the  perfwmance  of  woik,  tiie  necessary  or 
probable  result  of  which  is  injury  to  ttiird 
persons.  Other  courte  have  ateted  the  rule  in 
substenttally  the  same  terms.  Davie  v.  Levy 
ft  Sons,  8»  La.  Aon.  S61,  2  South.  395.  4 
Am.  St  B^  225;  Wsrtheimer  v.  Saunders, 
96  Wis.  673,  70  N.  W.  824.  37  L.  B.  A.  146; 
GUckant  V.  Bfanrer,  76  lU.  280,  20  Am.  Bep. 
238;  Mortliran  Trust  Co.  v.  Paimer,  70  IlL 
Appk  98;  Tewcn  v.  Taylor,  141  Mo.  App. 
282,  124  S.  W.  1062.  See,  also,  Thompson  on 
Negligence,  |  648.  Every  person  "must  so 
use  bis  own  rights  as  not  to  Infringe  upon 
the  rights  of  another.'*  (B«v.  Oodee,  |  6182) : 
the  s.tandard  by  wliich  his  duty  is  measured 
being  what  a  careful  and  prudent  man  woold 
have  done  under  like  circumstances  (Teepeu 
V.  Taylor,  supra).  It  may  be  conceded,  for 
the  sake  of  argument,  tliat  Orosetiose  was 
impliedly  bound  by  bis  cimtraet  to  clear 
away  tb»  d£bris;  yet,  under  the  nils  an* 
nounced  In  the  eases  suina,  tills  cannot  re- 
lieve the  def^dants. 

[31  It  is  argued  that  the  breaking  of  the 
window  was  caused  by  an  UBi»ecedenteaiy 
hleli  wind— an  act  of  God-— and  hence  that 
the  defendante  are  not  liable.  It  is  true  ttie 
wind  blew  the  sheet  iron  from  the  roof  and 
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broke  the  window;  yet  there  was  evidence 
that  winds  of  the  same  power  and  velocity 
tire  not  unusual  at  the  season  of  the  year  at 
which  the  work  was  dona  This  made  a 
case  for  the  Jury,  and  they  were  Justified  in 
finding  that  though  the  one  which  was  the 
occasion  of  the  accident  was  severe,  it  was 
not  sach  as  the  defendants,  in  the  exercise  of 
prudence  and  care,  ought  not  to  have  antici- 
pated. This  being  so,  the  defendants  were 
convicted  of  negligence  in  falling  to  antici- 
pate and  guard  against  the  probable  conse- 
qnencee,  under  the  well-recognized  rule  that 
where  two  causes  contribute  to  an  injury, 
one  of  which  is  the  n^llg^ce  of  the  de- 
fendant and  for  the  other  of  wliich  neither 
party  is  responsible,  the  defendant  is  lia- 
ble, if  the  injury  would  not  have  occurred  but 
for  his  negligence.  Mize  v.  Rocky  Mt  Bell 
Telephone  Co.,  38  Mont  521,  100  Pac.  071, 
129  Am.  St  Rep.  Q3d,  16  Ann.  Cas.  1189; 
Frederick  v.  Hale,  42  Mont  153,  112  Pac.  70 ; 
Lyon  V.  Chicago,  M.  &  St  P.  Ry.  Co.,  45 
'Mont  33,  121  Pac.  8S6.  As  the  last  two  cita- 
ttonfi  show,  the  rule  is  applicable  to  cases 
In  which  one  of  the  contributing  causes  is  an 
act  of  God,  the  prior,  coincident  or  snbs&- 
gnent  negligent  act  of  the  defendant,  being 
causa  sine  qua  non. 

Several  of  the  assignments  all^e  error  In 
particular  instructions;  but  beymd  a  gener- 
al statement  In  counsel's  brief  that  tbey  cast 
too.  great  a  burden  upon  the  defendants, 
none  of  them  are  discussed.  We  have  made 
sudi  examlnaticm  of  them,  In  connection  with 
the  others  submitted,  as  we  have  been  able 
without  the  aid  of  argument,  and  are  of  the 
opinion  that  the  charge  as  a  whole  fuUy  cov- 
ers the  case  as  made  by  the  pleadings  and  the 
evidence,  and  that  it  was  as  fair  to  defend- 
ants as  they  could  demand.  Under  the  dr- 
ctunstances  we  do  not  deem  it  Incumbrat  up- 
m  us  to  take  up  the  particular  paragraphs 
Eerlatim  and  examine  them. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

8ANNEB  and  HOLLOWAT,  JJ.,  ccmcur. 


EOOPMAN  et  al.  v.  MANSOLF  et  iL 
(No.  8514.) 

(Supreme  Coort  of  MMtana.  May  28,  1915.) 
L  Appeai,  and  Errob  «s>eS7— Bill  or  Ex- 

CMPTI0K»— EVIDENCR. 

Pailace  to  comply  with  Supreme  Oonrt  rule 
T,  nbd.  S  (44  Mont  xzx,  139  Paa  xi).  requiring 
evidence  to  be  incorporated  in  the  bill  of  excep- 
tions in  the  form  of  question  and  answer,  la  not 
necessarily  fatal  to  an  appeal,  where  its  merits 
an  otherwise  sufficiently  apparent 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor,  Cent  Dig.  Sf  2784,  2iK9 ;  Dec.  Dig.  «=» 
837.] 

2.  FaauDULXirT  ObvrvKTANCES  ®=>277,  278  — 

BURDEM  OF  Proof— CONBIDERATION. 

Where  a  husband  conveyed  property  to  his 
«ife  ttanragh  an  intermediary,  being  then  in- 
K^rent  to  the  wife's  kDowledge,  the  burden  of 


showing  ttiat  the  conveyance  was  for  an  ade- 
quate consideration  and  made  In  good  faith  was 
on  the  wife.  , 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
CoDveyances,  Cent.  Dig.  799,  809-814 ;  Dec. 
Dig.  «=>277,  27a] 

3.  ffUSBAND  AND  WlFB  «=»36— CoNVBTANCES 

— Peebuicftions. 

Although,  under  Rev.  Codes,  8  3736,  a  mar- 
ried woman  may  contract  as  though  single,  con- 
tracts between  husband  and  wife  will  neverthe- 
less be  closely  scrutinized. 

[Bid.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  218;  Dec.  Dig.  <S=»36.] 

4.  Fratjduuwt  Ookvetanoes  <£=>300  —  Bvt- 
DENOE — Want  of  Consideration. 

In  an  action  to  set  aside  a  conveyance  from 
husband  to  wife  as  in  fraud  of  creditors,  evi- 
dence held  sufficient  to  justify  a  finding  that 
the  conveyance  was  without  consideration. 

[Kd,  Note.— Fot  other  eases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  896-908;  Dec.  Dig. 
®=»300.] 

5.  Feaddulbnt  Cobvetakces  «s>27S  —  Ac- 
noN  TO  Set  Ajside— Burden  of  Proof. 

In  an  action  to  set  aside  a  conveyance 
made  to  the  wife  by  a  ttiird  party  as  in  fraud  of 
creditors  the  burden  was  on  plaintiff  to  8 bow 
that  the  consideratiw  was  paid  by  the  husband; 
the  wife  not  being  required  to  produce  any  evi- 
dence until  a  case  had  been  estaDltshed  by  prima 
fade  evidraee. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent  Dig.  H  801»  SO&i  Dec.  IMg. 
«=»278.] 

6.  Fraudulent  Convrtances  «=»278  —  Ao- 
noN  TO  SsT  Aside— Burden  of  Proof. 

One  who  attacks  the  validity  of  a  convey- 
ance as  in  fraud  of  creditors  has  the  burden  of 
pro<^  even  though  it  arises  out  ot  dealings  be- 
tween husband  and  wife. 

[Ed.  Note.— For  other  cases,  see  EYaudulent 
Conveyances,  Cent  Dig.  ||  801,  802 ;  Dec.  Dig. 

7.  Fraudulbrt  OoKTBTANCBa  4s>241  —  Ac- 

.  TION  TO  8KT  ASIin— IjIEN  BBTABLXBHXD  AT 

Law. 

A  creditor  cannot  invoke  the  aid  of  equity 
to  reach  his  debtor's  assets,  which  have  been 
fraudulently  conveyed,  without  having  acquired 
a '  iien  thereon  by  appropriate  proceedings  at 
law,  or  unless  a  trust  exists  therein  in  bis  favor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §|  694,  696-726;  Dec. 
Dig.  i8=»241.] 

Appeal  from  District  Court,  Missoula  Conn- 
^ ;  A.  L.  Duncan,  Judge. 

Action  by  Fritz  Koopman  and  Fred  Wlsa- 
brod,  copartners  as  Koopman  &  Wissbrod, 
against  Joseph  A.  Mansolf  -  and  another. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.  Revised  and  remanded. 

H.  H.  Parsons  and  Thomas  N.  fifarlowe, 
both  of  Missoula,  for  appellanta  Chaa.  HiUa, 
A.  B.  HobUtt,  and  Gil.  J.  Heyfron,  all  of 
MlBBOula,  for  respondents. 

BRANT1.T,  C.  J.  Action  by  the  plaintiffs 
to  have  set  aside  conveyances  of  land  situ- 
ated in  Missoula  county,  allied  to  have  been 
fraudulently  made  by  the  defendant  Joseph 
A.  Mansolf  to  Antoine  Mansolf,  his  wife,  to 
defeat  satisfaction  of  a  claim  due  by  Judg- 
ment from  Joseph  A.  Mansolf  to  the  idaln- 
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tUFa  On  February  16, 1910,  the  plaintUTs,  as 
copartners,  brought  an  action  in  the  district 
court  of  Bllssoulo,  county  against  the  defend- 
ant Joseph  A.  Mansolf  to  recover  the  sum  of 
$419.19,  a  balance  alleged  to  be  due  for  goods, 
wares,  and  mer<diandlse  sold  by  plaintiffs  to 
him  between  December  2,  190S,  and  Decem- 
ber 29,  1909.  Such  proceedings  were  had  In 
the  action  that  on  December  22,  1911,  a  Judg- 
ment was  rendered,  entered,  and  duly  docket- 
ed In  favor  of  plaintiffs  and  against  Joseph 
A.  Mansolf  for  $494,  the  amount  claimed,  to- 
gether with  interest  and  costs.  E^xeention 
was  immediately  Issued  thereon,  but  on  Jan- 
uary 4,  1912,  was  returned  "wholly  unserved 
tind  nnsatlsfled."  At  the  time  his  Indebted- 
ness was  incorred  to  the  plaintiffs  by  Joseph 
A.  Uansolf,  he  was  the  owner  of  three  lots  in 
the  Glenwood  Park  additltm  to  the  city  of 
Missoula,  described  as  lots  33,  34,  and  35  in 
blodt  6.  On  February  10,  1910,  he  and  hia 
wife  conveyed  these  lots  to  one  James  M. 
Rhoades,  who  immediately  Joined  with  his 
wife  in  a  conveyance  of  them  to  Antolne 
ilansolf.  The  consideration  named  in  each 
conveyance  was  $1.  On  January  27,  1910,  W. 
M.  Bickford,  being  the  owner  of  seven  lots  in 
South  Missoula,  described  as  lots  12-18,  In- 
clusive, In  blodt  38,  Joined  with  his  wife  In  a 
conveyance  of  them  to  Antoine  Mansolf  for 
a  consideration  of  $550.  It  is  alleged  that, 
when  the  conveyances  mentioned  were  made, 
Joseph  A.  Mansolf  was  wholly  insolvent ;  that 
the  conveyanctd  to  Bhoades,  and  that  by 
Ithoades  and  wife  to  Antolne  Mansolf,  were 
voluntary  and  without  any  consideration 
whatever ;  that  they  were  made  for  the  pur- 
pose of  vesting  title  to  the  property  conveyed 
in  Antoine  Mansolf,  with  the  fraudulent  in^ 
tent  in  Joseph  A.  Mansolf  to  hinder  and  de- 
lay the  plaintiffs  in  enforcing  the  payment  of 
their  claim;  that  the  entire  consideration 
paid  for  the  lots  conveyed  by  Bickford  and 
wife  was  paid  by  Joseph  A.  Klansolf;  that 
the  conveyance  was  procured  by  him  to  be 
made  to  his  wife  for  the  same  purpose  for 
whlcA  the  other  conveyances  were  made ;  and 
Umt  in  both  instances  Antoioe  Mansolf  accept- 
ed the  title  so  conveyed  to  her,  with  full 
knowledge  of  her  husband's  insolvency  and 
fraudulent  intent,  with  the  like  intent  on  her 
part  to  aid  him  In  accomplishing  his  purpose. 
The  prayer  demands  that  the  several  convey- 
ances be  declared  fraudulent  and  void  as  to 
the  plaintiffs,  and  that  the  property  be  sub- 
jected to  sale  for  the  purpose  of  satisfying 
their  claim.  By  joint  answer  the  defendants 
deny  generally  all  the  allegations  of  the  com- 
plaint. Under  the  direction  of  the  court,  the 
Jury  made  and  returned  special  findings  upon 
the  material  Issues,  all  of  which  were  In  fa- 
vor of  plaintiffs.  Thereafter,  upon  motion  of 
plaintiffs*  counsel,  the  court  made  formal 
findings,  ad<9ting  in  substance  those  made  by 
the  Jury,  and  rendered  its  decree  granting 
the  relief  demanded.  The  defendants  have 
appealed  from  the  decree. 
The  one  contention  made  on  behalf  of  de- 


fendants Is  that  the  evidence  Is  insaffld^nt 
to  support  the  conclusion  that  Joseph  A. . 
Mansolf  made  or  procured  either  or  both  of 
the  conveyances  to  his  wife  as  alleged,  for 
the  purpose  of  defrauding  the  plaintiffs. 

[I]  At  the  outset  we  are  confronted  with 
an  objection  by  counsel  for  plaintiffs  to  a  con- 
sideration of  this  case  on  the  merits,  for  the 
reason  that  the  defendants,  in  the  prepara- 
tion of  their  bill  of  exceptions,  failed  to  In- 
corporate therein  the  evidence  as  delivered 
by  the  witnesses,  In  question  and  answer,  as 
required  by  the  rules  of  this  court  (44  Mont 
XXX,  rule  7,  subd.  3,  129  Pac.  xi).  From  a 
technical  point  of  view,  the  defendants  are 
not  entitled  to  have  this  court  determine  the 
question  submitted  and  for  the  reason  stated. 
Gilmore  V.  Ostronlch,  48  Mont  305,  137  Paa 
378.  The  purpose  of  the  rule  Is  to  require 
appellants,  In  equity  cases  and  proceedings  of 
an  equitable  nature,  to  present  to  this  court 
the  evidence  involving  controverted  questions 
of  fact,  in  the  exact  words  of  the  witnesses, 
to  the  end  that  the  duty  imposed  upon  the 
court  by  section  6253  of  the  Revised  Codes 
may  be  properly  discharged.  Speaking  gen- 
erally, observance  of  the  rule  is  imperative, 
for,  as  has  been  frequently  pointed  out,  the 
statute  requires  this  court,  in  the  review  of 
questions  of  fact  In  this  class  of  cases,  to  as- 
sume, as  nearly  as  may  be,  the  position  of 
the  trial  court  and  to  make  its  examination 
accordingly.  The  extent  of  the  review  is  nec- 
essarily limited  by  the  fact  that  an  Important 
item  of  testlm,ony,  via,  the  appearance  and  de- 
meanor of  the  witnesses,  cannot  be  embodied 
in  the  record.  '  Hence  due  allowance  must 
always  be  made  for  the  difference  between 
the  probative  value  of  the  testimony  as  de- 
livered by  the  living  witness  and  the  testi- 
mony of  the  witness  as  it  Is  presented  In  the 
printed  record.  Bordeaux  v.  Bordeaux,  32 
Mont  1B9,  80  Pac.  6;  Finlen  v.  Helnze,  32 
Mont  354,  80  Pac.  918.  The  rule,  however, 
does  not  in  terms  declare,  nor  was  it  intend- 
ed to  mean,  that  a  failure  to  meet  its  re- 
quirements shall  In  every  case  be  deemed  a 
conclusive  reason  why  an  appeal  shall  not 
be  considered,  so  far  as  its  merits  are  suffi- 
ciently apparent  It  was  enacted  to  serve  the 
convenience  of  this  court  as  well  as  the  in- 
terests of  litigants,  and  the  penalty  of  dis- 
missal (rule  7,  subd.  6)  or  refusal  to  consid- 
er the  appeal  on  the  merits  wIU  not  be  en- 
forced, if  upon  the  evidence,  though  emt>odied 
in  the  record  in  narrative  form,  the  rights  of 
the  parties  may  properly  be  determined,  and 
the  omission  to  observe  the  rule  does  not 
add  substantially  to  the  labor  of  examina- 
tion. Gilmore  v.  Ostronlch,  supra.  If,  for 
example,  in  a  given  case,  the  only  contention 
defendant  desires  to  make  Is  that  no  evidence 
was  introduced,  by  the  plaintiff  to  establish 
a  material  issue  presented  by  the  pleadings, 
it  would  be  a  manifest  Injustice  to  him  If  this 
court  should  refuse  to  examine  the  evidence 
to  ascertain  the  merits  of  his  contention,  be- 
cause, though  the  record  is  properly  oertifled 


Digitized  by 


Mont) 


KOOPMAN*  r.  ICAiraOUP 


488 


as  correct  And  as  embodying  all  the  evidence, 
be  failed  to  observe  the  rule.  We  shall  not 
give  such  a  construction  to  the  mle  aa  would 
make  this  result  possible.  In  this  case  we  do 
not  think  that  the  omission  by  the  defendants 
to  obserre  ttke  rale  renders  it  necessary  to 
deny  them  a  consideration  of  the  case  upon 
the  meritfl. 

[2]  Tbe  evidence  adduced  by  the  plaintUFs 
discloses  these  facta:  The  purpose  of  the 
coflTcyance  of  the  lots  in  the  Glenwood  Park 
addition  to  Antolne  Mansolf  was  to  vest  her 
with  title;  Rhoades  acting  gratnitoualy  as 
Interagent  to  accept  the  title  from  the  hus- 
band and  pass  it  to  the  wife  Joseph  A.  Man- 
golf  was  insolvent  at  the  time,  and  bad  been 
for  more  than  two  years.  This  fbct  was 
known  to  the  wife.  The  reasonable  value  of 
tbe  lots  was  $50  each,  or  all  together  $150. 
This  evidence  was  sufficient  to  raise  a  pre- 
sumption of  fraud  and  to  sblft  to  the  wife  the 
burden  of  showing  that  the  transaction  was 
based  upon  an  adequate  consideration,  and 
that  she  took  the  conveyance  In  good  faith 
without  any  intention  to  defraud  the  credi- 
tors of  her  husband.  Lewis  v.  Undl^,  19 
Uont  422,  48  Pac.  766. 

IJ]  Under  the  statute  (Bev.  Codes,  |  3736), 
a  married  woman  may  contract  to  tbe  same 
extent  and  with  tbe  same  eflTect  as  a  aingle 
woman.  This  clothes  her  with  liberty  to 
contract  with  her  husband  aa  well  as  any 
other  person ;  bnt  the  Intimate  relations  ex- 
tetlng  between  husband  and  wife  afford  such 
fadlitiea  for  the  practice  and  concealment  of 
fraad  that  their  dealings  with  oich  other 
will  in  every  case  b«  closely  ecrutloized. 
Lambrecht  t.  Patten.  15  Mont.  260,  38  Pac 
1063.  And,  when  the  evidence  discloses  a  tAt- 
nation  such  as  shown  In  this  case,  a  grant 
from  the  husband  to  the  wife  will  be  over- 
tnraed,  nnlees  she  can  show  that  it  was  whol- 
ly consistent  with  fhlr  deallog.  Lewis  v. 
Undley,  supra. 

[4]  Antoine  Mansolf  did  not  otTer  her- 
■df  as  a  witness.  Joseph  A.  Mansolf  tes- 
tified, in  effect,  that  his  wife  paid,  at  his 
request,  to  tbe  Arm  of  John  B.  Daily  &  Ck>., 
witb  whom  be  had  been  dealing,  a  bill  due 
from  him*  amounting  to  $177.49,  and  that  the 
conveyance  was  made  to  ber  for  this  consid- 
eration. A  receipt  from  John  B.  Dally  & 
Co.,  Introduced  as  an  exhibit  to  his  testi- 
mony, tended  to  show  that  tbe  payment  was 
made  by  way  of  a  deduction  of  the  amount 
<tf  tbe  bill  from  the  price  of  two  lots  sold 
by  ber  to  7ohn  B.  Dally  at  some  previous 
thne  not  named.  In  bis  testimony,  however, 
Joseph  A.  Mansolf  stated  that  bis  wife  bad 
paid  the  bill  with  money  recetved  fnnn  ber 
fatho's  estate.  This  was  the  only  evidence 
offered  to  sustain  the  conveyance.  Taking 
Into  consideration  tbe  alienee  of  the  wife 
and  the  equivocal  character  of  Joseph  A. 
Uansolf  a  testimony,  we  think  the  findings 
relating  to  this  conveyance  were  justified. 
Evidently  both  the  Jury  and  judge  conclud- 
ed, as  tb^  bad  a  discretionary  power  to  do^ 


that  the  witness  was  not  worthy  of  credit, 
and  rejected  bis  testimony  entirely. 

W  The  validity  of  the  conveyance  froui 
Bickford  and  wife  is  to  be  determined  by  a 
different  mle  Upon  its  face  it  was  made 
to  Antoine  Mansolf  by  strangers,  prima  facie 
for  the  consideration  named  and  paid  by  her. 
The  wife  being  cmnpetoit  to  contrail  ob> 
vionsly  transactions  between  her  and  stran- 
gers stand  upon  tbe  same  footing  aa  tf  aiie 
were  single,  and  are  not  subject  to  the  same 
scrutiny  aa  those  bad  with  her  husband. 
Any  otiier  view  would  impose  a  limitation 
upon  the  rli^  conferred  by  the  statute,  su- 
pra, wbOTeas  the  statute  itstif  oootalns  no 
Umltation  or  ptorlso.  The  burdoi  was  there- 
fore npiHi  the  plaintiffs  to  show,  by  a  pre- 
ponderance  of  the  evidence,  that  tbe  consid- 
eration tot  this  conveyance  was  paid  by  the 
hosband.  Ant(^e  Mansolf  was  not  required 
to  produce  any  evidence  until  a  prima  facia 
case  bad  been  made  establishing  tlils  fact 
The  erldenoe  introduced  by  the  plaintiffs  to 
show  any  connection  of  Joseph  A.  Mansolf 
wttta  tiie  transaction  resnltliig  In  the  conv^- 
ance  was  uceedingly  vague  and  unsubstan- 
tial. Apparently  the  purchase  was  made 
throng  a  real  estate  broker  under  a  ccmtract 
by  the  terms  of  which  tbe  purchase  price 
was  paid  In  monthly  Installments  of  $25 
each.  Whether  the  contract  was  In  the  name 
of  the  wife  does  not  appear.  Some  of  the  in- 
stallments were  probably  paid  to  the  broker 
by  the  husband.  The  basis  for  the  statement 
Is  that  tbe  books  of  tbe  brtAer  show  an  ac- 
count under  the  name  of  Joseph  A.  Mansolf 
of  the  payment  of  some  of  the  lustaliments 
(ten  in  number)  made  during  1908  and  1909, 
but,  as  to  who  actually  made  them,  the  bro- 
ker bad  no  recollection.  Indeed,  be  stated 
that  the  books  had  been  kept  by  a  clerk  em- 
ployed by  blm  and  that  the  payments  were 
probably  made  to  the  clerk.  Thwe  was  no 
evidence  that  the  books  correctly  represent- 
ed the  course  of  business  In  his  office.  How 
or  when  or  by  whom  the  other  installoients 
were  paid  la  not  shown.  The  only  other  evi- 
dence on  the  subject  is  the  statement  by 
Joseph  A.  Mansolf  that  some  of  the  install- 
ment payments  to  the  broker  were  made  by 
blm  for  his  wife  with  money  given  to  him 
by  her  for  that  purpose.  How  many  were  so 
made  does  not  appear. 

[I]  Fraud  pannot  be  presumed.  As  any 
other  fact,  it  must  be  established  by  compe- 
tent evidence.  One  who  attacks  tbe  validity 
of  a  conveyance  must  assume  In  limine,  tbe 
burden  of  proof,  even  though  it  arose  out  ot 
dealings  between  husband  and  wife.  A  mere 
suspicion  that  It  Is  fraudulent  is  not  sufficient 
to  overturn  it  Wilson  v.  Ilarrls,  21  Mont. 
374,  54  Pac.  46.  If  the  testimony  of  Joseph 
A.  Mansolf  be  rejected  entirely,  as  counsel 
Insist  It  should  be,  because  It  Is  too  equivo- 
cal and  self-contradictory  to  be  entitled  to 
credit,  the  impeachment  of  Antt^e  MansolTs 
title  nnder  the  BlCkford  deed  rests  exclusive- 
ly upon  the  vague  and  unreliable  showing 
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made  by  the  books  of  the  broker.  If  his  tes- 
timoDy  be  accepted  as  credible  so  far  as  It 
contains  an  admission  that  he  paid  some  of 
the  installments,  the  admission  must  be  ac- 
cepted with  the  quallflcation  attached,  viz., 
that  the  instaUments  paid  by  him  were  paid 
for  the  wife  and  out  of  money  furnished  by 
her.  At  most,  the  evidence  goes  no  further 
than  to  furnish  a  basis  for  the  suspicion  that 
Joseph  A.  Mansolf  was  In  fact  the  purchaser 
from  Blckford  and  had  the  conveyance  made 
to  his  wife  In  order  to  defraud  his  creditors. 

If  the  foregoing  dlacnsslon  disposed  of  all 
of  the  questions  arising  upon  the  record,  we 
would  follow  the  course  heretofore  pursued 
In  slnillar  cases,  and  remand  this  case,  with 
directions  to  the  district  court  to  permit  the 
plaintiffs  to  introduce  further  evidence  touch- 
ing the  Blckford  conveyance,  and  then  make 
findings  and  enter  a  decree  granting  all  the 
relief  demanded,  or,  in  case  they  should  not 
be  able  to  do  this,  to  so  modify  the  findings 
and  decree  as  to  eliminate  this  conveyance 
entirely.  Another  QueeticxL  is  presented, 
however,  which,  though  It  is  not  referred  to 
in  the  briefs  of  counsel.  Is  so  fundamental  in 
character  that  we  think  it  requires  notice. 

[7]  It  has  been  repeatedly  tield  by  this 
court  that  a  credltw  cannot  Invoke  the  aid  of 
a  court  of  equity  to  reach  assets  of  bis  debtor 
which  have  been  fraudulently  conveyed,  with- 
out having  acquired  a  Uen  upon  them  by  ap- 
prt^rlate  proceedings  at  law,  or  unless  a 
trust  exists  therein  In  his  favor;  and  that, 
in  case  of  perscaial  property  and  Interests 
not  capable  of  manual  delivery,  a  lien  must 
be  fixed  upon  tbem  by  levy  of  process  In  the 
manner  pointed  out  by  the  statute.  Wilson 
T.  Harris,  supra ;  Wyman  v.  Jensen,  26 
Mont  227,  67  Pac.  114 ;  RaymcMid  v.  Blanc- 
grass,  36  Mont  449,  98  Pac.  648.  15  L.  R.  A. 
(N.  8.)  976.  In  McMillan  T.  Davenport,  44 
Mont  23,  118  Pac.  7&6,  Ann.  Oas.  1912D.  984, 
it  was  held  Uiat  a  Judgment,  thoi%b  docketed, 
la  not  a  Uen  upon  a  secret  Interest  of  the 
Judgment  debtor  In  real  estate  appearing  on 
the  record  In  Uie  name  ot  another,  whether 
the  debtor  Is  a  cestui  que  trust  or  a  ft-audu- 
lent  grantor.  In  many,  if  not  most,  of  the 
states,  recovery  of  Judgment  and  return  of 
an  execution  nulla  bona  Is  suffldent  to  en- 
able the  creditor  to  invoke  the  aid  of  equity 
to  reach  prc^rty  fraudulraitly  conv^ed  by 
his  debtor.  In  view  of  the  foregoins  ded- 
alons,  however,  and  the  further  tact  that  all 
interests  of  the  Judgment  debtor  In  real  es- 
tate, whether  recorded  In  his  name  or  not, 
are  subject  to  attachment  and  execution 
(Rev.  Codes,  |{  6662,  6821),  the  question  aris- 
es whether  or  not,  in  this  state,  in  order  for 
a  creditor  to  obtain  relief  in  this  class  of 
cases,  he  must  not  allege  and  prove  that  he 
has  secured  a  lien  by  causing  attachment  or 
execution  to  be  levied.  If  this  is  so,  the  com- 
plaint in  this  case  does  not  state  a  cause  of 
acUon.  Nor  does  the  evidence  make  a  case 


entitling  plaintiffs  to  any  r^ef,  because  tt 
only  shows  that  plaintiffs  are  Judgment  cred- 
itors. The  question  has  never  been  definite- 
ly decided  by  this  court  Inasmuch  as  this 
Is  so,  and  Inasmuch  as  It  was  not  decided  by 
the  trial  court  and  is  not  discussed  In  the 
briefs  of  counsel,  we  shall  not  undertake  to 
decide  It  but  submit  it  for  consideration  by 
court  and  counsel  when  the  case  again  reach- 
es the  trial  court 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  'such  further  pro- 
ceedings as  court  and  counsel  may  deem 
proper. 

Reversed  and  remanded. 

SANNBB  and  HOLLOWAT,  JJ..  concur. 


DULUTH  BBBWINO  ft  BfALTINO  CO.  v. 

ALLEN.    (No.  S52S.) 
(Supreme  Court  of  Montana.    June  4,  1&15.) 

1.  Attachment  ®=»1 — Xatubb  of  Reukdt. 

"Attachment"  la  classified  by  the  Code  asa 
provisional  remedy,  and  is  a  summary  proceed- 
ing ancillary  to  the  action  in  which  it  is  issued. 

[Ed.  Note.— For  other  cases,  see  Attadunent, 
Cent.  Dig.      1-6;  Dec.  Dig.  «=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senes,  Attachment] 

2.  Attachment   *=al  —  Statutobt  Pbovi- 

SIOHS. 

As  employed  in  Rev.  Codes,  if  6656-6092, 
the  writ  of  attachment  was  unknown  to  the 
common  law,  but  Is  of  statutory  origin  and  de- 
pends for  its  validity  entirely  upon  a  compli- 
ance with  statutory  reqairementa. 

[Ed.  Note. — For  other  cases,  see  Attachment. 
Gent  Dig.  f{  1-6;  Dec.  Dig.  «=al.] 

3.  AlTACHMSN-r    «S»143  —  PbOCEKDINOB  TO 

Pbocubb— NECsasnr  or  Valio  Summons. 
Under  Rev.  O^des.  I  6666,  providing  that 
the  plaintiff  in  an  action  upon  contract  express 
or  implied  may,  at  the  time  of  Issuing  the  sum- 
mons or  at  any  time  afterwards,  have  the  de- 
fendant's proper^  attadied,  a  valid  aununons 
is  essential  to  the  issuance  of  a  writ  of  attach- 
ment and  a  writ  issued  prior  to  the  issuance 
of  a  valid  summons  was  void. 

[Ed.  Note.— For  other  cases,  see  Attachmmt, 
Cent.  Dig.  fiS  395-400;  Dec.  Dig.  «=>143.] 

4.  AlXACBMBNC    «S»206  —  PBOOEEOINOS  TO 

Pbooubb— VAunn'T  of  Summons. 

Under  Rev.  Codes,  {  6515,  providing  that 
the  Bommons  must  contain  the  names  of  the 
parties,  the  court  in  which  it  is  brougrht,  the 
county  in  which  the  complaint  is  filed,  etc^  a 
summons  entitled  in  the  district  court  of  T. 
county,  though  the  action  was  brought  and  was 
pending  in  S.  county,  was  void  and  would  not 
support  a  writ  of  attachment 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  gi  664r470;  Dec.  Dig.  «=s>20G.l 

6.  Attachment  «cs>206  —  Pbocbkdutos  to 

PaOODBB  —  VAZ.XDITT  OV  BTOUCONS  —  AlXAS 

Summons. 

Rev.  Codes,  S  6616,  provides  that  if  the 
Bummons  is  returned  without  being  served  on 
any  or  all  of  the  defendants,  or  has  baoi  k>st 
the  cleric  shall  issue  an  alias  summons  in  the 
same  form  as  the  original.  Held,  that  where 
the  original  summons  was  void  because  entitled 
in  the  wrong  county,  a  BOK»lled  "alias  sum- 
mons" was  not  such  in  fact  but  was  the  first 
valid  summons  issued  in  the  actum,  and  oonld 


CasTar  otker  easss      same  topic  and  mrr-NIIIlBBB  in  all  Key-KuialMrwl  DtcMta  and  indCMs 


Digitized  by 


Google 


lCo«t) 


DULUTH  BBEWIKa  *  SCAI/TIKO  00.  t.  ALIVEN 


Dot  five  legml  ttttet  to  a  writ  of  attactoent 
ucaed  and  serred  before  it  was  issued. 

[Ed.  Not&— For  other  caseB,  see  Attachment, 
CeBt  Dig.  «f  664-670;  Dec.  Dig.  «»=>20e.] 
6.  Attachment  ®=»210  —  Dischabqino  At- 

TACHUERT  —  TnCB    FOB    MoHON    TO  DlS- 

CHABOE. 

Under  Ber.  Codes,  S  6681,  providing  that 
the  defendant  may  at  any  time  before  or  after 
the  release  of  attached  property,  or  before  any 
attachmoit  shall  have  been  actually  levied,  ap- 
ply for  the  discharge  of  the  attachment  on  the 
ground  that  it  was  improperly  or  irregularly  ia- 
sued,  defeudanfa  general  appearance  in  an  ac- 
tion, though  it  operated  as  a  waiver  of  defects  m 
the  sammons  ao  far  as  the  action  itself  waa 
Gtmcemed,  had  no  effect  npcm  the  ancillary  at- 
tachment proceeding,  and  did  liot  defeat  the 
right  to  move  thereafter  to  discharge  the  at- 
tachment 

[Ed.  Note.— For  other  cues,  aee  Attachment, 
Geot  Dig.  H  602-700;  Dee.  Dig.  «=>>210.] 

Anteal  from  Dlttrtet  Ocmrt,  SberidaD 
Gonntr;  Frank  N.  UttM-,  Jadge. 

AsOm  by  the  Duluth  Brewing  ft  Halting 
Con^tany  against  Barney  Allen.  From  an 
order  discharging  tbe  attachment,  plaintiff 
appeala.  Affirmed. 

B.  O.  Lnnke,  of  Sidney,  and  J.  B.  Wine,  Jr., 
U  Hel«ia.  for  appellant  a  B.  Comer  and 
J.  A.  Heder,  both  ot  Medicine  Lake,  for  re- 
qwDdent 

HOLLOWAT,  J.  On  March  2.  1914,  this 
action  WEB  commenced  In  the  district  court 
of  Sheridan  county  to  recover  a  balance  al- 
leged to  be  due  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  by  the  plaintiff 
to  the  defendant  On  the  same  day  a  sum- 
mons and  writ  of  attachment  were  Issued, 
and  thereafter  certain  property  belonging  to 
the  defendant  was  seized  by  virtue  of  the 
attacbmoit  On  March  2Sth  an  alias  som- 
mons  was  Issued.  On  May  8th  the  defendant 
appeared  by  general  demurrer,  and  on  May 
16th  moved  the  court  to  dlschai^e  the  attach- 
ment on  the  ground  that  It  bad  been  Issued 
prior  to  the  Issuance  of  a  valid  summons. 
This  motion  was  sustained  and  from  the  or- 
der discharging  the  attachment  plaintiff  ap- 
pealed. 

[1-4]  Attadsment  Is  clashed  by  our  Codes 
as  a  provisional  remedy.  It  la  a  summary 
proceeding  ancillary  to  the  action  in  which 
It  Is  Issued.  As  employed  In  sections  6656- 
6692,  Revised  Codes,  the  writ  was  unknown 
to  the  common  law.  It  Is  of  statutory  origin 
and  d^nds  for  its  validity  entirely  upon  a 
compliance  with  the  statutory  requirements. 
Those  requirements  are  (a)  that  an  action  up- 
on a  contract,  express  or  Implied,  shall  be 
pending,  and  (b)  that  a  valid  summona  shall 
be  Issued  in  the  action  prior  to  or  at  the  time 
the  writ  of  attachment  Is  Issued.  Section 
6656,  Bev.  Codes.  In  Bharman  v.  Hnot.  20 
Uont  5S5,  52  Pac  S68.  63  Am.  3t  Bep.  645, 
the  foregoing  section  received  con^deratlon, 
and  It  was  held  that  a  writ  of  attachment  is- 
sued prior  to  the  issuance  of  a  valid  sum- 
moQB  la  void,   ^e  summons  In  this  action 


dated  March  2. 1914,  was  entitled  to  Oie  dto- 
trict  court  of  Valley  oonnty,  though  the  ac- 
tion was  brou^t,  and  was  then  pending,  in 
Sheridan  countr-  Secthm  6K16,  Berlaed 
Codes,  provides: 

'The  summons  must  be  directed  to  the  defend- 
ant, signed  by  the  clerk,  and  issued  under  the 
seal  of  the  court  and  must  contain :  The  names 
of  the  parties  to  the  action,  the  court  in  which 
it  is  brought,  and  the  county  in  which  the  com- 

Elaint  is  filed,  and  must  be  subatantlally  as  UA- 

In  Sbarman  v.  Huot,  above,  the  provisions 
of  this  section  were  declared  to  be  mandatory, 
following  Black  v.  Clmdenin,  S  Mont  44, 
Sawyer  v.  Robortson,  11  Mont  416,  28  Pac. 
468,  and  Choate  v.  Spencer,  13  Mont  127,  32 
Pac.  651,  20  Ll  R.  A.  424,  40  Am.  St  Rep.  425. 
Whatever  may  be  said  of  those  earlier  de- 
dslons,  this  much  is  true:  Section  G515  was 
enacted  to  be  observed.  The  courts  have  no 
authority  to  Ignore  its  plain  provisions  alto- 
gether. To  hold  that  there'  was  substantial 
compliance  with  Its  requirements  In  this  in- 
stance would  do  violence  to  every  rule  of 
construction  and  render  the  language  of  the 
statute  meaningless.  The  summons  directed 
the  defendant  to  appear  In  the  district  court 
In  and  for  Valley  county,  where  no  proceed- 
ing was  pending  against  him.  He  was  not 
summoned  to  appear  In  the  district  court  of 
Sheridan  county,  where  the  action  in  ques- 
tion was  pending.  The  summons  does  not 
conform  substantially  to  the  requirements  of 
the  statute,  and  for  that  reason  is  invalid. 
Smith  V.  EUendale  Mill  Co.,  4  Or.  70,  Is  di- 
rectly in  point  upon  the  facts  and  supports 
our  conclusion.  To  the  same  effect  la  Gill  v. 
HobUt,  23  111.  473. 

[K]  The  sb-caHed  alias  summons  was  not 
such  in  fact  Rev.  Codes,  {  6516.  It  was 
the  first  valid  summons  issued  in  the  action, 
but  it  could  not  give  legal  effect  to  the  writ 
of  attachment  It  was  Issued  long  after 
the  writ  of  attachment  was  issued  and  served. 
In  Sherman  v.  Huot  above,  the  court  said: 

"The  subsequent  Issuance  ot  tiie  summons  can- 
not give  effect  to  that  which  was  void  from  the 
beginning." 

[6]  Kelttaer  did  the  general  appearance  of 
the  defendant  militate  against  bis  ri^t  .to 
move  to  have  the  attachmmt  discharged. 
Under  the  atatnte  In  force  in  the  territory 
at  the  time  o£  the  dedalon  In  Vaughn  r. 
Dawes,  7  Mont  360, 17  Pac.  114,  a  motion  to 
di8<duirge  an  attachment  had  to  be  made  be- 
fore the  time  for  anavrering  ei^lred.  Sec- 
tion 200,  Ist  dir.  Oomp.  Stat  1887.  Under 
our  present  Code  (section  6681)  the  applica- 
tion may  be  made  at  any  time  either  before 
or  after  the  release  of  the  attached  property, 
or  before  any  attachmoit  shall  have  been  ac- 
tually levied.  The  general  appearance  of  the 
defendant  operated  as  a  waiver  of  any  de- 
fects in  the  Bummcms,  so  far  as  the  action  it- 
self was  concerned,  but  It  did  not  have  any 
effect  whatever  upon  the  ancillary  proceed- 
ing.  If  the  defendant  appears  In  an  action 
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It  is  Immaterial  whether  a  etimmons  waa  is- 
sued or  nof,  so  far  as  the  question  of  Juris- 
dicdoQ  of  the  person  is  concerned.  The  Judg- 
ment would  be  as  valid  If  summons  had  not 
Issued,  as  It  would  be  if  It  had  been  regular- 
ly issued  and  served.  But  when  a  party 
seeEs  extraordinary  relief  by  way  of  attach- 
ment, it  is  incumbent  upon  him  to  pursue  the 
statute  which  affords  him  such  relief  and 
without  which  It  cannot  be  had.  The  issu- 
ance of  summons  Is  not  necessary  to  the 
recovery  of  Judgment  If  the  defendant  ap- 
pears generally,  but  it  is  essential  to  the  right 
to  have  the  defendant's  property  attached, 
whether  he  app^rs  in  the  action  or  does  not 

The  order  of  the  ditfrict  court  Is  affirmed. 

Affirmed. 

BRANTLY,  a  and  SAMNER,  3^  con- 
cur. 


OOLVILL  T.  FOX.   CNo.  8526.) 
(Supreme  Court  of  Montana.    June  1,  1915.) 

1.  AOBIGULTDBE    ^>1  — POUOB    POWXB  OV 
STATB— PBOTECTION  of  H0BTICUI.TUBE. 

The  protection  of  the  horticultural  indus- 
try from  the  ravages  of  insect  pests  or  danger- 
ous, contagious  fruit  diseases,  by  the  summary 
destruction  of  Infected  fruits,  fa  within  tlie 
police  power  of  the  state. 

[£d.  Note.— For  Other  cases,  see  Agriculture, 
Cent  Dig.  H  1.  3,  13, 14,  51;  Dec.  Dig.  «s>l.l 

2.  Constitutional  Law  ^343— Police  Pow- 

BB— DesTBUCTIOIT  OF  PABTLT  GoOD  FsurT. 

Where  plaiatlfT  had  boxed  diseased  fruit  to 
sell  within  and  without  the  state,  he  could  not 
complain  that  the  act  permitting  the  state's 
inspector  of  fruit  pests  to  deatroy  the  whole  of 
such  fruit  was  unconBtitutional  because  a  por- 
tion of  it  was  capable  of  profitable  use  without 
danger,  since  bis  attempt  to  dispose  of  tbe  dis- 
eased fruit  subjected  it  to  destruction  as  pro- 
vided by  statute,  while  it  Is  no  objection  of  the 
enforcement  of  a  police  regulation  that  the  pre- 
scribed article  is  partly  capable  of  profitable 
use  without  danger, 

[Ed.  Note.— For  other  ca-*.es,  see  Constitution- 
al Law,  Cent  Dig.  j  41;  Dec  Dig.  «=343.] 

S.  ConsnTtmoNAX.  Law  ^=s>80  —  Distbibu- 

nON  OF  OOVBENUEnTAL  FUNCTIONB— Jl7DX- 

oiAL  AND  Administrative  Officeb»— State 
Inspectob  or  Fbuit  Pests— "Jumcial  Ac- 
tion." 

Statutes  regulating  and  protecting  the  hor- 
ticultural industoy  and  creating  a  state  board  of 
horticulture  are  not  unconstitutional  as  attempt- 
ing to  lodge  in  the  state  inspector  of  fruit  pests 
both  executive  and  judicial  powers:  since  the 
mere  fact  that  such  officer,  in  determiniog 
whether  fruit  it  infected.  Is  required  to  draw 
deductions  from  evidence,  does  not  render  his 
action  "judidnl,"  within  the  meaning  of  the 
state  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitation- 
al  Law,  Cent  Dig.  M  140,  148-147;  Dec.  Dig. 
^80. 

For  other  definititms,  see  Words  and  Phrases, 
First  and  Second  Series,  Judicial  Action.] 

4.  CoHsnruTiDVAX,  Law  «s»S7— GiTXL  RiOHTB 
— Fbopebtt. 

Tbe  statutes  authorizing  the  state  inspector 
of  fruit  pests  to  destroy  infected  fruit  are  not 
▼iolatlTe  of  Const,  art.  3,  1 3,  providing  that  all 


persons  have  the  natural  right  of  acquiring,  pos- 
sessing and  protecting  property. 

[Ed.  Note.— For  other  cases,  see  Gonstitudon- 
al  Law.  Cent  Dig.  U  ISe-lTl;  Dec  Dig.  «=» 
87.] 

5.  CoNSTiTtmoNAi,  Law  «s>320— Pbofestt— 
Due  Pbocess  —  Destbuotioh  of  Diskabed 

FBurr. 

The  statutes  authorising  the  state  inspector 
of  fruit  pests  to  destroy  infected  fruit  are  not 
violative  of  Const,  art  3,  1  27,  providing  that 
no  person  shall  be  deprived  of  proper^  mthout 
due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
si  Law,  Cent  Dig.  {{  771,  778;  Dec  Dig.  «» 
320.] 

8.  Ehinent  Domain  ^2— Police  Powkb— 

DeSTBUCTION  op  PBOPEBTT— COMPENSATIOIf 

Although  Const,  art  3,  j  14,  prohibits  tbe 
taking  of  private  property  for  public  use  with- 
out just  compensation,  the  statutes  which  per- 
mit the  state  inspector  of  fruit  pests  to  destroy 
infected  fruit  are  not  unconstitutional,  althouglti 
the  destruction  is  without  compensation  to  the 
owner,  since  the  state  may  exercise  its  police 
power  without  making  compensation  for  private 
injuries  occasioned  thereby;  property  destroyed 
to  serve  a  public  purpose  not  being  devoted  to 
such  purposes. 

[Ed.  Note.— F^r  other  cases,  see  Emlnoit  Do- 
main, Cent  Dig.  ii  »-12;  Dec  Dig.  «=3>2.] 

7.  Eminent  Domain  «=361  —  Taking  fob 
Pbivate  Use. 

The  statutes  authorizing  the  state  inspec- 
tor of  fruit  pests  to  destroy  Infected  fruit  are 
not  nnconstitutional  as  confiscating  private  prop- 
erty to  a  private  use  merely  because  orchards 
adjacent  to  those  in  which  the  infected  fruit  is 
destroyed  will  benefit  thereby  from  tbe  removal 
of  the  menace  of  infection. 

[Ed.  Mote.^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  51,  52,  54,  67;  Dec.  Df*. 

8.  CowsTiTunoNAi  Law  ^=320— "Due  Pbo- 
cess." 

The  statutes  authorising  the  state  inspector 
of  fruit  pests  summarily  to  destroy  infected  fruit 
are  not  unconstitutional  as  confiscating  such 
fruit  without  "due  process  of  law"  which  does 
not  necessarily  mean  judicial  proceedings,  since 
the  owner  by  his  action  against  the  inspector  as 
for  trespass  can  determine  whether  the  fruit 
was  infected,  and,  if  not,  recover  damaites  for 
the  destruction,  a  condition  which  renders  idl 
legislation  of  the  same  general  character  not 
obnoxious  to  the  constitutional  provision. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {§  771,  778;  Dec  Dig. 
320. 

For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  Due  Process  of  LawJ 

0.  Pleading  ^s»214—Demubbeb— Admission. 

A  demurrer  admits  as  true  the  allegations 
of  the  pleading  which  it  attacks. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  Si  625-534;  Dec  Dig.  «»214.] 

10.  CoNsrmjTioNAL  Law  4»318  —  Police 

POWEB— DBBTBUCTEOH  OW  DISEASED  FKUIT^ 

Heabing. 

The  statutes  providing  for  the  summary  de- 
struction of  infected  fruit  by  tbe  state  inspec- 
tor of  fruit  pests  are  not  unconstitutional  as 
making  no  provision  for  bearing,  or  for  notice 
to  tbe  owner,  t>efore  his  property  is  subjected  to 
caption  and  destruction;  since  any  prolongation 
of  the  preliminary  steps  of  the  conflscation 
would  defeat  the  object  of  the  legislation. 

[Ed.  Note.— For  other  esses,  see  Constitution- 
al Law,  Cent  Dig.  |  M9;  Dec  Dig.  «»31&] 
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11.  CoHanrunoHAi.  Law  ♦a>212  —  Eqval 
PBOTBcnoR  or  THE  LAWS— DssnuonoN  or 
Diseased  Fbuxt. 

The  statutes  authorizing  the  Btate  inspector 
of  fruit  pests  sunnnarilf  to  destroy  iiuected 
fruit  are  not  aneonstJtutional  as  denring  the 
owner  the  «Qnal  protection  of  the  laws,  since 
they  are  general  in  terms,  uniform  in  applica- 
tion, and  comprehend  all  fruit  similarly  in- 
fected. 

[Kd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent.  Die.  H  6841705;  Dec.  Dig. 

212.] 

Appeal  from  District  Court,  MlSMnila 
County;  J.  B.  PatteT8on>  Judge. 

Action  H.  C.  B.  Colvill  against  Edwin 
Fox.  Jodgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

William  Wayne,  t)t  Missoula,  for  appel- 
lant D.  M.  Kelly,  Atty.  Gen.,  and  J.  H. 
AlTord,  Asst  Atty.  Gen.,  for  respondent 

HOLLOW  AY,  J.  In  March.  1914,  H.  O.  B. 
Colvill  brought  to  the  city  of  Missoula  cer- 
tain apples  owned  by  him  which  were  boxed 
and  intended  for  shipment  to  points  witMn 
and  without  this  state  and  to  be  sold  in  the 
open  market.  The  fruit  was  seized  and 
destroyed  by  Edwin  Fox,  and  this  action 
was  Instituted  to  recover  damages.  The  de- 
fendant made  answer  to  the  complaint  that 
he  was  a  duly  appointed,  qualified,  and  act- 
ing inspector  of  fmlt  pests  for  the  district 
laduding  Kfissoula  county;  that  the  apples 
in  question  were  affected  with  apple  scab,  a 
dangerous  and  contagious  fruit  disease,  and 
one  so  designated  by  the  state  board  of 
horticulture  in  its  regulations  promulgated 
irarsaant  to  statute ;  that  under  the  law  and 
the  regulations  of  the  board  it  was  the  duty 
of  the  defendant,  as  such  Inspector,  to  destroy 
the  apples  to  prevent  the  spread  of  the 
disease ;  and  that  the  destruction  was  there- 
fore lawful.  To  this  answer  a  general  de- 
murrer was  Interposed,  which  was  overruled, 
and  plaintiff,  electing  not  to  plead  further, 
snffered  a  Judgment  on  tbe  pleadings  to  be 
entered  against  him,  and  appealed. 

The  validity  of  the  statutes  for  the  regula- 
tion and  protection  of  the  horticultural  in- 
dnstry  and  of  certain  relations  of  the 
board  is  assailed  upon  these  grounds: 

(1)  They  are  not  valid  police  regulati(His. 

(2)  They  lodge  In  the  same  officer  judicial 
and  executive  powers. 

(3)  They  permit  private  property  to  be 
taheo  for  private  use,  and  for  public  use 
without'  compensation. 

(4)  VnAer  their  provlsi<ms  the  owner  U 
deprived  of  tala  property  without  due  process 
of  law  and  denied  tbe  equal  ^tectlon  of  the 
laws. 

[1]  1.  It  cannot  be  contended  successfully 
tint  the  protection  of  the  horticultural  in- 
dnatiy  from  the  ravages  of  insect  pests  or 
dangerous,  contagions  fruit  diseases  Is  not 
well  wltjiin  the  limits  of  the  police  power 
of  tbe  state.  In  Noble  State  Bank  v.  HaskeU, 


219  U.  8.  104.  81  Sup.  Ct  1S6>  66  L.  Ed.  112, 
32  U  B.  A.  (N.  S.)  1062,  Ami.  Oa&  1912A, 
487,  the  court  said: 

"In  a  general  way  •  •  •  the  police  pow- 
er extends  to  all  the  great  public  needs. 
*  *  *  It  may  be  put  fCnrth  in  aid  of  what 
it  sanctioned  by  usages  or  held  by  tbe  prevail- 
ing morality  or  strong  and  preponderant  opin- 
ion to  be  greatly  and  Immediately  necessary  to 
the  public  welfare." 

This  language  was  quoted  with  approval 
in  Cunningham  v.  Northwestern  Improvement 
Co.,  44  Mont  180,  119  Pac.  554. 

In  Gootey's  Constituti<mal  Llmltaticms  <7tta 
Ed.)  829,  the  author  annouices  tbe  same 
doctrine  as  follows: 

"Tbe  police  of  a  state.  In  a  comprehensive 
sense,  embraces  its  whole  system  of  internal 
regulation,  by  wbich  tbe  state  seeks  not  only  to 
preserve  the  public  order  and  to  prevent  of- 
fenses against  the  state,  but  also  to  establish  for 
the  intercourse  of  citiaene  with  citisenB  those 
roles  of  good  manners  and  good  neighborhood 
which  are  calculated  to  prevent  a  confiict  of 
rights,  and  to  insure  to  each  the  uninterrupted 
enjoyment  of  his  own  so  far  as  is  reasonably 
consistent  with  (he  like  enjoyment  at  rights  by 
otber&" 

The  definition  of  Chief  Justice  Shaw  has 
become  a  legal  classic.  In  Commonwealth 
V.  Alger,  7  Cush.  (Mass.)  63,  be  said: 

"We  think  it  is  the  settled  principle,  growing 
out  of  the  nature  of  well-ordered  civil  society, 
that  every  holder  of  property,  however  absolute 
and  unqualified  may  be  his  title,  holds  it  under 
the  implied  liability  that  his  use  of  it  *  *  * 
shall  not  be  injurious  to  tbe  equal  enjoyment  of 
others  baviog  an  equal  right  to  the  enjoyment 
of  their  property,  nor  injurious  to  the  rights  of 
the  community.  All  property  in  this  common- 
wealth, •  •  *  ia  •  «  •  held  subject  to 
those  general  regulations,  which  are  necessary 
to  tbe  common  good  and  general  welfare.  Rights 
of  property,  like  all  other  social  and  convention- 
al rights,  are  subject  to  such  reas(mable  limita- 
tions in  their  enjoyment  as  shall  prevent  them 
from  being  injurious,  and  to  sncn  reasonable 
restraints  and  regulations  established  by  law 
as  the  Legislature,  under  the  governing  and  con- 
trolling power  vested  in  them  by  tbe  Gonstitu- 
tion,  may  think  necessary  and  expedient  This 
is  very  different  from  the  right  of  eminent  do- 
main—the right  of  a  government  to  take  and 
appropriate  private  property  ♦  ♦  *  when- 
ever the  public  exigency  requires  it;  which  can 
be  done  only  on  condition  of  providing  a  rea- 
sonable compensation  therefor.  The  power  we 
allude  to  is  rather  the  police  power,  the  pow- 
er vested  in  the  Legislature  by  the  Constitution 
to  make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes,  and 
ordinances,  either  with  penalties  or  without  not 
repugnant  to  the  Constitution,  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  the 
commonwealth,  and  of  the  subjects  of  the  same." 

In  Bacon  v.  Walker,  204  U.  S.  3U,  27 
Sup.  Ct  280,  SI  L.  Ed.  409.  the  court,  after 
reviewing  many  authorities  dealing  with  the 
police  power,  said: 

"That  power  is  not  confined,  as  we  have  said, 
to  the  suppression  of  what  is  offensive,  disorder- 
ly, or  unsanitary.  It  extends  to  so  dealing  with 
the  conditions  which  exist  in  the  state  as  to 
brinor  out  of  them  the  greatest  welfare  of  its 
people." 

In  Los  Angeles  County  v.  Spencer,  126  CaL 
670.  59  Pac.  202,  77  Am.  St  Rep.  217,  the 
court  had  under  consldraation  the  question  of 
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the  validity  of  a  statute  to  promote  and  pro- 
tect the  horticultural  Interests  of  California 
in  terms  soimewhat  similar  to  onr  own,  and 
upon  the  subject  said: 

"It  is  known  that  the  existence  of  the  fruit 
industry  in  the  state  depends  upon  the  suppres- 
sion and  destruction  of  the  pests  mentioued  in 
the  statute.  The  act  in  question  ia,  therefore, 
a  proper  exercise  of  the  police  power  which  the 
Legislature  has,  under  section  1  of  article  19 
of  the  Conetitution,  to  subject  private  property 
to  such  reasonable  restraints  and  burdens  as 
will  secure  and  maintain  the  seneral  welfare 
and  prosperity  of  the  state." 

In  State  v.  Main,  68  Conn.  123,  37  Atl.  80, 
38  L.  B.  A.  623,  61  Am.  St.  Rep.  30,  the  cm- 
stltutlonallty  of  a  statute  which  provided 
for  the  destruction  of  peach  trees  affected 
with  the  "yellows,"  was  upheld,  and  upon 
the  power  of  the  state  to  enact  and  enforce 
each  legislation  the  court  said: 

"Such  a  disease  it  was  proper  for  the  Gen- 
eral Assembly,  in  the  exercise  of  its  police  pow- 
er, to  endeavor  to  suppress,  even  by  the  de- 
struction of  the  trees  attacked  by  it.  If  there  was 
a  reasonable  apprehension  of  substantial  dan- 
ger, from  allowing  them  to  live,  to  those  who 
might  «at  their  fruib  or  to  other  peach  or- 
chards" 

[2]  The  statute  and  board  regulations  are 
attacked  also  npon  the  ground  that  they  are 
unreasonable,  in  that  they  admit  of  the  total 
destruction  of  affected  fruit  which  is  not  alto- 
gether useless,  and  In  this  connection  onr  at- 
tention is  directed  to  certain  of  the  regula- 
tions which  lodge  with  the  inspector  the  dis- 
cretion to  permit  the  owner  of  apples  af- 
fected with  the  scab  to  manufacture  such 
fruit  Into  cider,  Jellies,  or  other  by-products. 
It  would  seem  to  answer  this  contention  to 
jay  that  the  complaint  does  not  charge  abuse 
<ji  discretion  on  the  part  of  the  inspector, 
or  make  any  claim  that  plaintiff  desired  to 
use  the  fruit  in  question  for  any  of  the 
purposes  permitted  by  the  board.  He  allies, 
on  the  contrary,  that  it  was  his  Intention  to 
ship  the  fruit  to  other  points  for  sale  in  the 
open  market 

It  is  no  objection  to  the  enforcement  of 
a  police  regulation  that  the  thing  proscribed 
may  be  put  to  profitable  use  without  injury 
or  danger  to  any  one.  If  by  the  particular 
use  to  which  It  is  sought  to  be  applied  the 
public  interests  are  Jeopardized,  such  use 
may  be  regulated  or  prohibited  altogether. 
In  principle,  the  decialona  of  the  Supreme 
Court  of  the  United  States  in  the  oleomar- 
garine cases  are  conclusive  upon  this  ques- 
tion. Powell  V.  Pennsylvania,  127  U.  S.  678,  8 
Sup.  Ct  992,  1257,  32  U  Ed.  253;  Plumley 
V.  Massachusetts,  155  U.  S.  461,  16  Sup.  Ct 
154,  39  L.  Ed.  223;  Capital  City  Dairy  Co. 
V.  Ohio,  183  U.  S.  238.  22  Sup.  Ct  120,  46 
Ia  Ed.  171.  It  was  plaintiff's  own  act  in 
seeking  to  make  use  of  his  diseased  fruit  for 
a  purpose  inimical  to  the  public  welfare  that 
brought  dofrn  upon  him  the  praalty  of  the 
statute.  Under  such  clroumstancea  he  Is  not 
In  a  position  to  insist  that  he  ought  to  have 
beea  permitted  to  use  It  for  a  purpose  other 


than  the  one  to  which  he  Indicated  his  in- 
tention to  devote  it 

[3]  2.  The  contention  that  the  legislation 
attempts  to  lodge  in  the  inspector  executive 
and  judicial  powers  is  untenable.  In  deter- 
mining that  fnitt  is  affected  with  any  dan- 
gerous and  contagious  disease  the  officer  is 
required  to  apply  his  icnowledge  and  make 
deductions  from  the  evidence  before  Mm,  but 
this  does  not  constitute  his  act  a  judidal 
one,  within  the  meaning  of  the  Constitution, 
and  upon  this  the  anthorltleB  are  quite  unan- 
imous. Cunningham  v.  Northwestern  Imp. 
Co.,  above;  Los  Angelea  County  v.  Spencer, 
above;  Buttfleld  v.  Stranahan.  192  U.  S.  470. 
24  Sup.  Ct  349,  48  L.  Ed.  525 ;  1  BuL  Case 
Law,  790. 

[4-7]  3.  It  may  be  conceded  at  once  that 
private  property  cannot  be  taken  or  damaged 
for  public  use  without  Just  compensation 
(secti<m  14,  art  3,  Const  of  Montana),  or 
that  the  private  property  of  one  person  can- 
not be  taken  against  his  will  for  the  private 
use  of  another,  either  with  or  without  com- 
pensatlon  (sections  3  and  27,  art  3,  Const 
of  Montana ;  16  Cyc.  578),  and,  if  ttie  statute 
or  board  regulations  offended  against  either 
of  these  principles,  the  offending  providoo 
would  be  invalid  to  tb&t  extent  at  least  Ai>- 
pellant's  argument  upon  this  bran<di  of  the 
case  fails.  In  that  It  has  its  foundation  in  the 
asBumptlcHi  that  the  property  in  question  was 
taken  for  either  a  public  or  private  use. 
whereas  there  Is  not  any  jnBtiflcatt<m  for 
such  assumption.  On  the  contrary,  the  com- 
plaint discloses  affirmatively  that  the  fruit 
was  destroyed  and  its  usefulness,  If  any,  end- 
ed altogether.  The  mere  fact  that  other 
orchardists  may  [woflt  by  the  destraction  of 
this  menace  to  their  fruit  and  trees  does  not 
convert  the  act  of  destruction  from  its  char- 
acter as  one  for  the  public  welfare  Into  one 
for  the  private  use  or  tMneflt  of  such  people. 
Spratt  V.  Helena  P.  T.  Ca,  37  Mont.  60,  04 
Paa  631;  Butte,  A.  &  B.  By.  Co.  v.  Montana 
U.  By.  Ca,  16  Mont.  604,  41  Pac  232,  81 
L.  R.  A.  298,  GO  Am.  St  Bep.  506. 

In  the  destruction  of  primte  dwellings  to 
stop  the  spread  of  a  fire,  or  of  animals  af- 
fected with  a  contagious  disease  to  protect 
the  live  stock  industry,  iMlvate  interests  are 
served  as  an  incident  to  the  public  benefit 
reaped,  but  the  dwellings  in  the  one  Instance, 
or  the  animals  in  tbe  other,  are  not  subject- 
ed to  the  private  use  of  tbe  more  fortunate 
owners  who  are  saved  fran  the  effects  of 
the  conflagration  or  plaguei  For  the  Stronger 
reason  tbe  constltntional  guaranty  of  section 
14,  art  3,  is  not  available  to  plaintiff.  Tbe 
fruit  In  question  was  destroyed  to  serve  a 
public  purpose,  but  not  to  he  devoted  to  a 
public  one.  State  v.  Deu-  Lodge  County,  19 
Mont  582,  49  Pao.  147.  That  provision  of 
the  Constitution  refers  to  the  authority  ex- 
ercised by  tbe  state  or  through  same  desig- 
nated agency,  by  virtue  of  the  power  of  emi- 
nent domain,  where  the  pn^rty  taken  is 
aubjected  to  some  public  use  as  ft>r  bighm^, 
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railvay,  or  other  porpose  In  which  the  pnh- 
11c  Interest  is  the  predoiplnatlng  factor.  It 
has  no  application  whatever  to  pr(^rty  de- 
etiojei  by  the  pablic  agencies  acting  by  Tlr- 
toe  of  the  police  power  ot  the  state. 

In  LlTingaton  v.  EIUb  County,  30  Tex.  Civ. 
Apix  19,  68  S.  W.  723,  the  court  considered  a 
like  attention  raised  with  ref»^ce  to  sec- 
a<m  17,  art  1,  of  the  Texas  ConstltutloD,  sim- 
ilar In  its  provisions  to  section  14,  art  S, 
above,  and  said: 

'7bere  is  an  obUgstlon  npon  every  pntperty 
owner  to  so  use  his  own  as  not  to  interfere  with 
the  eenerftl  welfare  of  the  cotDmnnity  in  which 
be  Uves.  Tbe  enforcement  of  this  du^  per- 
tiine  to  the  police  power  of  the  state  so  far  ai 
the  exercise  of  that  power  aftects  private  prop- 
erty. Whatever  restraints  the  Legislature  Im- 
poBcs  upon  the  use  and  enjoyment  of  property 
within  the  reason  and  princiiue  of  this  duty  the 
owner  most  sutnnit  to,  and  for  any  inconven- 
ience or  loss  which  he  sustains  thereby  be  is 
without  remedy.  Hie  enforcement  of  this  duty 
IB  a  r^ulation  and  the  exercise  of  the  police 
power  <^  the  state.  Article  1,  I  17.  of  the 
■late  Constitution  has  reference  to  tbe  exer- 
dse  of  tbe  right,  of  eminent  domain.  It  has 
reference  to  the  taUng  and  appropriation  of 
property  for  public  use.  It  has  no  application 
to  tbe  regulation  and  restriction  of  the  use  and 
enjoyment  of  property  by  its  owner  for  the 
public  welfare,  but  refers  to  the  talcing  of 
property  from  tbe  owner  and  its  appropriation 
to  Bome  particular  use  for  the  pubuc  welfare. 
The  articles  under  consideration  provide  a  whole- 
some regulation  to  prevent  tbe  spread  of  a 
dangerous  diseaaa  It  is  such  a  regulation  as 
the  state  has  the  right,  under  its  police  pow- 
ers, to  mslce,  and  is  not  prohibited  by  article 
1,  S  17.  of  tbe  sUte  Constitution." 

See^  also,  Cooley's  CcauUtatlcHial  Umita- 
Uons  {7th  Ed.)  830. 

[I,  I]  4.  'nieee  statutory  and  board  regula- 
tians  do  not  cerate  to  derive  the  owner  of 
his  property  without  due  process  of  law  or 
deny  to  him  the  equal  protectiMi  ot  the  law. 
By  "due  procees  of  law"  la  not  meant  neoe»- 
Barily  "by  Judicial  proceedings."  Cunning- 
ham T.  Ncfftb western  Imp.  Co.,  above;  State 
ex  leL  Marshall  t.  District  Court,  50  Mont 
289, 146  Paa  743.  The  general  rule  Is  that 
if,  under  tbe  (iteration  of  a  statute,  the  'pvop- 
ertj  owner  U  not  denied  the  right  to  test 
the  existence  ot  the  condition  condemned  by 
the  statute,  and  to  obtain  redress  as  tor  a 
treqiass,  if  such  condition  does  not  exist, 
then  tbe  legislation  la  not  (obnoxious  to  tbe 
coDBtitutionAl  proTlalon  which  guarantees  to 
the  owner  that  he  shall  not  be  deprived  of 
his  property  without  due  process  of  law. 
^ratt  T.  Helena  P.  T.  Co.,  above ;  Newark, 
^  By.  Co.  T.  Hunt,  50  N.  J.  Law,  308,  12 
AtL  687. 

In  the  iH'esent  action  every  opportnnlt; 
night  be  bad  to  determine  whether  plaln- 
tUTs  tnilt  was  affected,  and.  If  It  was  not, 
his  right  to  recover  could  not  be  questloued. 
Since,  however,  be  admits  by  his  demurrer 
the  diseased  owdltlon  of  his  apples,  as  charg- 
ed in  the  answer,  there  is  not  any  question 
left  for  Judicial  or  other  determination.  He 
evmot  stand  upon  his  abstract  right  to  han- 
dle diseased  fruit  and  have  the  same  trans- 


ported from  place  to  place,  with  the  con- 
comitant right  to  spread  the  disease  amcmg 
fruit  and  fruit  trees  generally. 

[It]  Nor  is  it  an  objection  to  the  validity 
of  a  police  regulation  that  It  does  not  pro- 
vide for  a  bearing  or  for  notice  to  the  own- 
er before  his  property  is  subjected  to  re- 
straint or  destruction.  The  very  purpose  to 
be  subserved  by  such  a  regulation  would  be 
defeated  It  the  officer  charged  with  Its  ad- 
ministration was  required  to  gire  notice  or 
conduct  a  hearing  before  be  could  proceed. 
His  action  is  intended  to  be  prompt  and  sum- 
mary. He  is  clothed  with  the  extraordinary 
power  for  tbe  express  purpose  of  protecting 
the  community,  and  It  Is  Important  to  the  ef- 
ficiency ot  his  work  that  he  be  impeded  as 
little  as  possible  by  the  necessary  observance 
of  mere  formalities.  City  of  Salem  t.  East- 
em  R.  B.  Co.,  98  Mass.  431,  96  Am.  Dec  650 ; 
Newark,  etc,  Ry.  Co.  v.  Hunt,  above. 

That  no  provl^on  la  made  for  compensat- 
ing the  owner  whose  property  la  destroyed  is 
likewise  not  a  valid  objection  to  tbe  oiforce- 
ment  of  a  police  regulation,  and  upon  this 
question  also  the  authorities  are  uniformly 
agreed.  6  BuL  Case  Law,  201 ;  Livingston  t. 
EUis  County,  above;  Train  r.  Boston  Dis- 
infecting Co.,  144  Moss.  023,  11  N.  B.  029» 
59  Am.  Bep.  113. 

[1 1  ]  Appellant  Is  In  error  In  assundng  that 
by  the  enforcement  of  these  regulations  he 
Is  denied  the  equal  protection  of  the  law. 
They  are  general  in  their  terms,  uniform  in 
their  application,  and  comprehend  all  fruit 
similarly  affected.  This  ccmtention  Is  an- 
swered by  our  former  adjudications.  In  City 
of  Butte  V.  Paltrovltch,  30  Mout.  18,  75  Tac. 
621,  104  Am.  St  Bep.  693,  we  said: 

"It  la  only"  in  cases  "where  persons  entrnxed 
in  the  same  buslaflss  are  subjected  to  different 
restrictions,  or  are  granted  different  privileges 
under  like  conditions,  that  the  discrimination  is 
open  to  objection,  or  can  be  said  to  impair  tbe 
equal  right  which  all  may  claim  under  the  law." 

We  find  no  error  In  the  record,  and  tlie 
Judgment  Is  therefore  affirmed. 
Affirmed. 

BBANTLY,  a  J.,  and  SANNBm,  J.,  concur. 


BUPIBB  MILL  GO.  t.  DISTTBIOT  OOUBT 
Off  EIGHTH  JUDICIAL  DI8T.  IN  AMD 
FOB  BBNBWAH  COUNTZ  et  al. 
(Supreme  Court  <tf  Idaho.   May  81,  191S.) 

1.  Ehinkkt  Douain  «s>22&— Condemnation 
Pboobedinos  —  AsaBSSUENT  or  Damaoks— 
Appointment  of  Comiossionebs— Notiob— 
Vauditt  or  Seevicb. 

Election  6226,  Bev.  Codes,  being  part  of 
the  title  on  eminent  domain,  provides  for  the 
appointment  by  the  district  court,  upon  10  days' 
notice,  of  commisnoners  to  assess  damages  sus- 
tained by  reason  of  the  condemnation  of  the 
property  described  in  the  complaint,  but  does 
not  provide  what  such  notice  shall  cootala,  or 
in  wbat  way  proof  of  service  of  notice  may  be 
made.  Section  5228,  Bev.  Codes,  of  tbe  same 
title,  provides:  "Except  as  otherwise  provided 
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in  this  title,  the  proviidona  of  this  Code  rela- 
tive to  dvU  actions  and  new  trials  and  appeals, 
are  applicable  to,  and  conatltnte,  the  rules  of 
practice  In  the  proceedings  In  this  title." 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, CenL  Dig.  IS  580,  5^;  Dec.  Dig.  «s> 
228.] 

2.  Eminent  Dohahv  <S=>226— Condeuhation 
Pboceedenos— Assessment  of  Damages— 
apfointhxrt  of  goumlssxonbbs— notice— 
Vauditt  of  Sebvicb. 

Where  it  appears  from  the  record  that  the 
defendants  in  coDdenmation  proceedings  were 
not  within  the  jurisdiction  of  the  district  court 
at  the  time  notice  (or  the  appointment  of  com- 
missioners to  assess  damages  was  sought  to  be 
served  upon  them  under  section  5£^,  Rev. 
Codes,  and  that  service  by  tnail  was  made  upon 
them  as  i^rovided  by  section  4880,  Rev.  Codes, 
such  service  was  valid  ander  the  provision  at 
section  6228,  Rev.  Codes,  and  the  proof  therecMt 
may  be  established  by  competent  evidence. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  SS  580,  686;  Dec.  Dig. 
226.] 

8.  Eminent  Domain  «=»226— Condemnation 
Pboceedincis  —  Appointment  of  Coiaus- 
BioNEKs— Notice— SuFTiciEN  CY. 
A  technical  construction  should  not  be  plac- 
ed upon  the  procedure  adopted  in  making  serv- 
icd  oc  notice  lor  the  appointment  of  commission- 
ers under  the  eminent  domain  statute,  as  long 
as  the  proof  establishes  the  fact  that  the  serv- 
ice of  such  notice  was  actually  made;  and, 
when  so  made,  the  court  has  jurisdiction  to 
make  the  appointment. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  580,  586;  Dec.  Dig. 
226.] 

4.  Eminent  Domain  «=s>226— Condeuration 
Pboceedinos  —  AppoiimaERT  of  Comaa- 
sionebs— Notice. 

Where  service  of  notice  for  the  appoint- 
ment of  commissioners,  under  the  eminent  do- 
main statute,  is  made  on  March  81,  1915,  fix- 
ing the  date  of  hearing  for  the  appointment  of 
said  commissioners  on  April  10,  1915,  the  10 
days'  notice  required  by  the  statute  is  given; 
the  time  being  correctly  computed  under  section 
U,  Rev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  $$  580,  586;  Dec.  Dig.  <S=> 
226.] 

5.  EVINRNT  DolCAIir  4=»226— OonDBUITATION 

Fboobedihqs— Afpointiceht  of  Cohmis- 

BIONEBS— NonOB— DeBCBIPTION  OF  LARD. 
In  a  notice  of  hearing  on  application  for 
the  appointment  of  commissioners  in  condemna- 
tion proceedings,  the  following  description  of 
land  sought  to  be  condemned,  "Said  land  sought 
to  be  appropriated  being  a  strip  of  land  50 
foet  in  width  over,  upon  and  across  the  south 
half  of  the  northwest  quarter  and  the  north- 
west quarter  of  southwest  quarter  of  section  3, 
township  43,  north  of  range  1.  W.  B.  M.  in 
Kootenai  county,  Idaho,"  is  sulBdent  to  iden- 
tify the  land  sought  to  be  condemned,  when, 
in  the  same  notice,  reference  is  made,  as  a  part 
thereof,  to  the  complaint  filed  in  the  action, 
for  a  more  complete  desciiptioD  of  the  property; 
it  being  only  required  in  such  notice  to  ap- 
prise the  owner  how  much  of  his  land  is  to 
be  condemned,  what  portion  thereof  and  for 
what  purpose,  and  it  appearing  from  reference 
to  the  complaint  that  a  competent  surveyor 
could  readily  locate  the  land  sought  to  be  con- 
demned. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
msin,  Gent  Dig.  SS  580,  586;  Dec  Dig.  «=> 
220.] 


a  Etidfrcb  i8a»lft-iJinncxAi.  Koncs— Ab- 

BBEVXATIOnS. 

The  court  will  take  jndidal  notice  of  the 
meaning  of  abbreviations  in  common  use  de- 
scribing legal  subdivisions  of  land  by  meridian, 
township,  and  range. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  20;  Dee.  I^.  «s>l6.] 

7.  EiUINBNT  DOUAIN  «ss>263— CORDIICNATION 

Pbooebdings — Harmless  Ebbob. 

In  a  proceeding  of  this  nature  the  court 
will  apply  the  rule  prescribed  in  section  4231, 
Rev.  Codes,  viz.;  **The  court  mus^  in  every 
stage  of  an  action,  disregard  any  error  or  d^ect 
in  the  pleadings  or  proceedings  which  does  not 
affect  the  sutntantial  rights  of  the  parties  and 
no  judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect" 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  687 ;  Dec  Dig.  «s>2«3.] 

a  Pbocess  «=>4S.  16^DEraCTITX  SUIOCONS 

DUE  IVT 

Under  the  t)rovislons  of  section  3862,  Rev. 
Codes,  the  court  has  control  of  its  process,  and 
may  order  a  defective  summons  so  amended  as 
to  conform  to  the  requirements  of  the  statute, 
and  after  amendment  may  order  It  withdrawn 
from  the  files  and  served.  Ridenbaugh  v.  Maud- 
lin, 14  Idaho,  47^  94  Pac.  827,.  125  Am.  St 
Rep.  175,  cited  and  followed. 

[Ed._  Note.— For  other  cases,  see  Process, 
Cent  Dig.  IS  46,  47,  65,  224-^;  Dec  Dii. 
«=»48,  163.] 

Original  appUcatltm  for  writ  <tf  problbltlm 
hj  tbe  Empire  Mill  Company,  a  cozporatlui, 
against  tba  District  Oonrt  of  the  EtghtlL  Ju- 
dicial District  of  the  State  of  Idalio,  in  and 
for  the  Coun^'  of  Benewali,  and  John  M. 
Flynn,  Judge  there<^  Demurrer  to  petition 
sustained,  writ  denied,  and  proceeding  dla- 
mlssed. 

C.  W.  Beale,  of  Wallace,  for  plaintUT.  Vbra. 
R.  Wbitla,  of  Cceur  d'Alene,  for  defmdantBL 

BUDGE,  J.  This  Is  an  original  appUca- 
tion  for  a  writ  of  prohibition  to  the  district 
court  of  the  £3ghth  judicial  district  in  Bene- 
wba  county,  and  Him.  John  M.  Flynu,  judge 
of  said  di^rict  court,  commanding  said  court 
and  judge  to  desist  and  refrain  from  enter- 
taining Jurisdiction  of  a  motion  for  the  ap- 
pointment of  commissioners,  or  to  ai^x^t 
Commissioners  to  assess  or  determine  the 
damage  or  damages  which  the  petitioner  will 
sustain,  or  la  entitled  to  recover  by  reason 
of  the  appropriation  or  condemnation  of  a 
certain  strip  of  land  owned  by  the  applicant, 
described  In  the  notice  of  the  Tyson  Greek 
Railway  Company;  said  strip  of  land  to  be 
used  for  the  construction,  maintenance^  and 
operation  of  a  railroad. 

The  -applicant  In  Its  affidavits  for  the  writ 
attacks  the  snfflclency  of  the  notice  for  ap- 
pointment of  commissioners  to  assess  dam- 
ages, as  well  as  the  service  of  said  notice, 
setting  up  in  said  affidavits  substantially  the 
following,  as  a  statement  ct  the  proceedings 
had,  upon  which  Its  objections  are  lAsed: 

On  February  15,  1915,  the  Tyson  Creek 
Railway  Company,  as  plalnttfl,  eonimenoed 
an  action  in  the  district  court  of  the  Eighth 
judicial  district  for  the  connty  of  Benewah, 
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Against  the  Empire  Mill  Company,  a  corpo- 
ration, as  defendant,  by  filing  its  complaint  In 
said  action.     Thereafter  an  attempt  waa 
made  to  serve  iip<m  tlie  defendant  corpora- 
tUm,  by  the  plaintttC  therein,  the  summons 
and  complaint  and  notice  of  motion  for  ap- 
polDtment  of  commissioners.   After  said  at- 
tempted service,  the  defendant  Empire  Mill 
Company  aiHpeared  specially  and  moved  to 
qaash  and  set  aside  the  pretended  service  of 
said  sntaraons  and  notice,  which  motion  was, 
on  March  16,  3^15,  by  the  trial  court  granted. 
Thereafter  on  March  16,  1915,  the  attorney 
for  the  plaintUT  secured  an  order  from  said 
district  court  authorizing  the  withdrawal  of 
said  original  summons  for  reservlce,  and  on 
March  31,  1915,  made  an  attempt  to  serve 
the  defendants  with  said  summons  and  no- 
tice of  motion  for  appointment  of  commis- 
sioners, by  causing  a  copy  of  said  summons 
and  notice  to  be  served  by  the  sheriff  of 
Kootenai  county  cm  D.  R  Danby,  auditor  of 
said  county.   Prior  to  the  service  made  upon 
the  said  Danby,  the  sheriff  of  Kootenai  coun- 
ty made  Ids  return  to  said  summons,  to  the 
effect  that  the  president,  secretary,  cashier, 
and  managing  ageait  of  said  corporation  were 
all  absent  from  the  state  of  Idaho  and  none 
of  the  officers  of  said  company  could  be  found 
within  the  state  of  Idaho,  and  be  therefore 
served  said  summons,  complaint,  and  notice 
for  the  ai^intment  of  commissioners  on 
Danby,  county  auditor  of  Kootenai  county. 
On  April  10,  1915.  the  plaintUf  filed  the  affl- 
davlt  of  one  Emil  Elder,  which,  in  sub- 
Mance  and  effect,  sets  out  that  said  Elder  is 
a  dtiaen  of  Idaho  of  the  age  of  21  years, 
not  a  part?  to  the  action ;  that  he  was  the 
dqnity  derk  of  the  district  court,  and  deputy 
auditor  and  recorder  of  Eootoiat  county; 
that  a  copy  of  the  summons  and  axnplalnt 
tod  a  copy  of  the  notice  for  the  appointment 
of  commissioners  In  an  action  then  pending 
la  the  district  court  of  the  Eighth  Judicial 
district  in  Benewah  county,  wberdn  the  Ty- 
■on  Creek  Bailway  Company  was  plaintiff 
and  the  Empire  Mill  Comimny  def«idant.  was 
on  March  31,  1915,  by  him  deposited  In  the 
post  office  of  the  city  of  Coeur  d'Alene  direct- 
ed to  the  Empire  Mill  Ctmpany,  Harrison, 
Idaho,  with  the  postage  thereon  prepaid; 
Oiat  said  Empire  Mill  Company  has  Its  prin- 
dpil  place  of  business  and  office  at  Harri- 
son, Kootenai  county,  Idaho,  about  18  miles 
from  Ccenr  d'Alene,  between  which  places 
tbere  Is  a  regular  commnziicatlott  of  mall, 
and  said  papers  were  d^KXdted  In  the  post 
office  of  the,  city  of  Ccenr  d'Alene  for  13ie 
pnpoee  of  being  delivered  through  United 
States  malls  to  the  Empire  Mill  Company  at 
tts  place  of  boBlneBS  In  Harrison,  Kootenai 
coDuty.  IdahOL 

On  AiHil  iOt  Wis,  counsel  for  petitioner 
^nenia  filed,  In  the  district  conrt  of  the 
Eighth  judicial  district,  in  Benewah  county, 
1  motion  to  Qvarti  and  set  aside  aerrloe  of 
iHAice  of  motion  for  appointment  of  commla- 
■foans,  and  to  quash  and  dismiss  said  no- 


tice and  the  motion  for  ai^Intment  of  com- 
missioners mentioned  therein,  basing  said 
motion  up(Hi  the  flies  and  records  In  the  ac- 
tion, and  upon  the  affidavits  of  Lawrence  F. 
Connolly  and  John  J.  C<xmolIy.  Counsel  for 
the  Tyson  Creek  Railway  Company  filed  the 
counter  affidavits  of  William  Dollar  and  Har- 
ry Sawyer.  Thereupon  counsel  for  petition- 
er filed  additiMial  affidavits  of  Lawrence  F. 
Connolly,  Joseph  J.  Kroetch,  and  Albert  A. 
Kroetch.  The  motion  of  the  defendant  to 
quash  and  set  aside  the  service  of  plaintiff's 
notice  of  motion  for  appointment  of  commis- 
sioners served  on  March  31,  1915,  in  the 
manner  as  herein  stated,  came  on  regularly 
for  hearing  at  Coeur  d'Alene,  Idaho,  on  April 
28,  1915,  before  Judge  John  M.  Flynn;  C. 
W.  Beale,  Esq..  appearing  specially  for  de- 
fendant In  support  of  said  motion,  and  E^ra 
R,  Whltla,  Esq.,  appearing  for  plaintiff  in 
(H>Poaltl(m  thereto.  The  court  having  been 
informed  of  the  contents  of  the  affidavits  of 
the  respective  parties,  and  after  Bearing  the 
arguments  of  counsel,  denied  the  m<^ion 
and  ordered  that  said  appllcatl<Mi  of  plaintiff 
for  the  appointment  of  conunissloners  be 
taken  up  and  heard  at  Coeur  d'Alene  on  Mny 
7,  1916,  at  10  o'clock  In  the  forenoon  of  said 
day.  In  order  to  forestall  the  bearing  of 
said  motion  for  the  appointment  of  said 
commissioners,  and  th^  appointment,  coun* 
sel  for  Empire  Mill  Company  applied  to  this 
court,  and,  upon  an  ex  parte  hearing,  obtain- 
ed an  altematlTe  writ  of  prohibition  return- 
able on  May  11,  1915,  before  this  court;  at 
Coeur  d'Alene.  Upon  the  return  day  fixed 
for  the  hiring  upon  said  alternative  writ, 
counsel  for  the  Tyson  Creek  Railway  Com- 
pany interposed  a  demurrer  to  petitioner's 
application  and  affidavit  for  said  writ  of  pro- 
hibititm,  and  motion  to  quash;  and,  without 
waiving  the  objections  urged  In  said  demurrer 
and  motiout  filed  the  answer  of  the  Tyson 
Creek  Railway  Company.  Said  matter  there- 
after came  on  regularly  for  hearing  upon  the 
demurrer  and  motion  to  quash. 

The  demurrer.  In  our  opinion,  raises  all  of 
the  Issues  Involved  In  this  proceeding.  We 
will  therefore  direct  our  attention,  first,  to 
the  service  of  the  notice  for  the  appoint- 
ment of  commissioners  to  assess  and  deter- 
mine the  damages  that  defendant  will  sus- 
tain by  reason  of  the  condemnation  and  ai>- 
propriation  of  the  property  described  in  the 
action.  From  the  record  in  this  case,  the 
Empire  Mill  Company  ts  composed  of  Law- 
rence F.  Connolly  and  John  J.  Connollj', 
whoee  affldavlta  have  been  heretofore  refer- 
red to.  It  also  appears  that,  prior  to  the 
date  upon  wMdt  the  aerrice  of  summons  and 
notice  to  appoint  oommisBloners  waa  quashed 
at  a  hearing  had  before  the  Judge  of  the 
Eighth  judicial  district;  the  Connollys  were 
firequenUy  within  the  Jurisdiction  of  the 
court  Immediately  subsequent,  however,  to 
the  aoBtalning  of  said  motion  and  the  quash- 
ing of  said  service  and  notice  for  t^  ap- 
pointment of  commissioners,  the  Connollys 
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absented  tbemselres  from  the  jurisdiction  of 
the  court  and  retoalned  practically  all  of  the 
time  la  the  city  of  Spokane.  Whether  their 
absence  was  intentional  or  otherwise  be- 
comes Immaterial,  provided  the  service  can 
be  made  In  the  manner  in  whlcht  as  appea» 
from  the  record  In  this  case,  It  was  made. 

[1,  2]  The  proceeding  to  condemn  land  un- 
der section  G22d,  Rev.  Codes,  Is  a  summary 
proceeding;  the  object  and  purpose  of  the 
statute  being  to  enable  a  party,  who,  under 
the  law.  Is  authorized  to  condemn  land  un- 
der said  section  upon  a  compliance  there- 
with, to  obtain  the  immediate  [wssession  of 
the  land  sought  to  be  condemned,  In  order  to 
put  said  land  to  the  particular  public  use  in- 
tended with  as  Uttle  hindrance  as  poasibte. 
Said  section  provides,  inter  alia: 

"That  at  any  time  after  the  commeDcement 
of  proceedings  in  the  district  court,  as  provided 
for  in  this  title,  to  condemn  property,  and 
upon  ten  days'  notice  to  the  adverse  party, 
the  district  court  or  the  judge  thereof  may  ap- 
point three  disintereBted  persons,  who  shall  b« 
residents  of  the  county  fn  which  the  land  Is 
situated,  as  commissioners  to  assess  and  deter- 
mine damages  that  the  defendant  will  sustain 
by  reasoo  of  the  condemnation  and  appropria- 
tion of  the  property  described  Id  the  complaint, 
■and  the  said  commissioners  shall,  before  entering 
upon  the  discharge  of  their  doties,  take  and  sub- 
scribe an  oath  to  faithfully  and  impartially  dis- 
charge their  duties  as  such  commissioners." 

It  will  be  obserred  npon  reading  section 
6226  that  It  falls  to  provide  what  the  notice 
shall  contain,  how  servltx  shall  be  made,  or 
in  what  manner  proof  of  service  of  notice 
may  be  made. 

SecUon  C228.  Rev.  Codes,  which  la  a  part 
of  the  title  on  eminent  domain,  provides: 

"Except  as  otherwise  provided  in  this  title, 
the  provisions  of  this  Code  relative  to  civil 
actions  and  new  trials  and  appeals,  are  applica- 
ble to,  and  constitute,  the  rules  of  practice  in 
the  proceedings  In  this  title;." 

In  Chicago,  Mltw.  ft  8t  Panl  By.  Go.  t. 
Tmeman,  18  Idaho,  687,  112  Pac.  210,  this 
court  said: 

"It  will  be  observed  that  this  latter  section 
[sec.  5228]  makes  the  provision  ttt  the  Code  rel- 
ative to  civil  actkms  applicable,  'exx»pt  aa  oth- 
erwise provided  in  this  title.' " 

Section  4890,  Rev.  Codes,  provides: 
"Service  by  mail  may  be  made  where  the  iwr- 
son  making  the  service  and  the  person  on 
whom  it  is  to  be  made  reside,  or  have  their 
offices,  In  different  places  between  which  there 
's  a  regular  communication  by  mall." 

Section  4891,  Rev.  Codes,  provides: 
"In  case  of  service  by  mail  the  notice  or  oth- 
er paper  must  be  deposited  in  the  post  office, 
addressed  to  the  person  on  whom  It  is  to  be 
served,  at  bis  office  or  place  of  residence,  and 
the  postage  paid.  The  service  is  complete  at 
the  time  of  the  deposit   •   •   •  " 

'^rom  the  record  in  this  case  It  is  estab- 
lished that  on  March  31.  1916,  the  Connollys 
were  not  within  the  jurisdiction  of  the  dis- 
trict court  of  the  Eighth  jadidal  district, 
when  the  notice  for  the  appointment  of  com- 
missioners was  served  upon  the  auditor  of 
Kootenai  county,  and  when  said  notice  was 
mailed  by  the  auditor's  deputy  to  the  Em- 
pire Mill  Coiupaii7  at  Harrison,  Idaho,  wliere 


their  regular  place  at  busiiieas  is  located. 
That  the  notice  for  the  aiHwlntment  of  com- 
missioners was  served  In  the  manner,  at  the 
time,  and  upon  the  person  as  set  out  In  the 
sheriff's  return  Is  not  denied ;  neither  Is  the 
fact  controverted  that  the  noti(»  of  inten- 
tion to  appoint  commissioners  was  regularly 
mailed  by  Elder,  addiessed  to  the  place  of 
business  of  the  petitioner. 

We  are  of  the  opinion  that,  under  a  statute 
such  as  we  liave  In  this  state,  which  is  si- 
lent in  so  far  as  the  manner  and  proof  of 
service  of  notice  to  appoint  commissioners  Is 
concerned,  service  by  mail  as  provided  by 
section  4890,  Rev.  Codes,  supra,  constitutes  a 
valid  service,  and  the  proof  of  said  service 
may  be  established  by  proper  legal  testimo- 
ny, either  oral  or  In  writing. 

[3]  There  is  no  denial  in  this  case  that  the 
Empire  Mill  Company  received  the  notice 
for  the  appointment  of  the  commissioners. 
The  contention  of  counsel  for  iwtitloner  is 
directed  against  the  manner  of  service ;  that 
the  service  cannot  be  made  npon  the  Empire 
Mill  Company  in  any  other  way  than  by 
personal  service  npon  the  presldoit,  secre- 
tary, or  other  officer  of  the  company  desig- 
nated in  the  statute  upon  whom  service 
might  be  made,  In  an  ordinary  action  at  law. 
We  cannot  agree  with  counsel  upon  this  prop- 
osition. As  we  view  it,  it  la  not  so  much  a 
question  of  mere  service,  or  the  means  adopt- 
ed In  order  to  obtain  the  service,  but  rather 
the  fact  of  service,  which  would  confer  upon 
the  court  the  jurisdiction  to  appoint  the 
commissioners.  No  undue  advantage  could 
possibly  be  taken  of  petitioner  by  reason  of 
the  appointment  of  the  commissioners.  No 
snap  judgm^t  could  be  taken.  Objections  to 
the  personnel  of  the  commission  could  not 
be  urged  until  after  said  commission  was 
appointed.  Section  6226,  Rev.  Codes,  supra, 
provides  expressly  that  said  commissioners 
so  appointed  must  be  disinterested ;  that 
they  must  be  residents  of  the  county  In 
which  the  land  is  situated ;  that  they  "shall 
give  at  least  five  days'  notice  In  writing  of 
the  time  and  place  where  they  will  meet  for 
the  purpose"  of  determining  the  damage  that 
the  defendant  will  sustain  by  reason  of  the 
condemnation  and  appropriation  of  the  prop- 
erly described  in  the  complaint,  "which  place, 
unless  agreed  upon  between  the  two  parties, 
shall  be  within  five  miles  of  the  premises 
aforesaid."  In  view  of  the  fact  that  the  stat- 
ute requires  commissioners  to  give  notice  of 
the  time  and  place  of  the  hearing,  there  is 
no  reason  why  a  technical,  construction 
should  be  placed  upon  the  method  of  mere 
service  of  the  notice  for  the  appointment  of 
commissioners,  so  long  as  the  proof  estab- 
lishes the  fact  that  the  service  of  the  notice 
was  In  truth  and  in  fact  made;  and.  when 
so  made,  the  court  has  jurisdiction  to  make 
the  appointment 

Counsel's  objection  was  not  that  he  had 
not  suffldoit  time  between  the  hearing  of 
the  appllcatl<ni  for  the  appointment  of  tbe 
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commlBBtoneni  and  the  time  when  said  com- 
missioners wanld  be  appointed  wltbln  which 
to  prepare  to  resist  the  appointmoat,  or  to 
make  all  necessary  proration  for  the  hear- 
ing bat  that  be  had  not  been  duly  notified 
of  the  time  when  the  oonmdssioners  would 
be  appointed.  Burden  T.  St^,  25  Ala.  458. 
Had  counsel  leaueeted  a  continuance  of  the 
cause  for  this  poipose,  no  doubt  the  same 
mnild  faaTe  been  granted ;  the  court  haTlog 
pover  so  to  do.  Bowman  t.  Tenlce  &  Oaron- 
delet  Ry.  Co.,  102  III.  472. 

[4]  Counsel  for  Ebnplre  Mill  Company  con- 
tends that  the  service  of  the  notice  for  the 
appointment  of  commlsaionera  on  March  31, 
1915,  fixing  the  date  of  hearing  for  the  ap- 
INdntment  of  said  commlssioneTa  on  April  10, 
1915,  is  not  10  days'  notice.  SecUon  11,  Bev. 
Codes,  provides: 

The  time  in  which  any  act  provided  by  law 
is  to  be  done  is  computed  by  exclndinff  the  first 
day,  and  including  the  last,  unless  the  last  day 
is  a  holiday,  and  then  it  Is  also  esiluded." 

Section  12  of  part  l,*Calllomla  Code  of 
CItU  Procedure,  contains  the  same  provision 
as  section  11  of  the  Idaho  Revised  Codes, 
and  has  been  freqnently  construed  by  the 
Supreme  Court  of  California.  In  the  case 
of  Mlsch  V.  Mayhew.  61  Cal.  514,  in  constru- 
ing said  section  12,  the  court  held: 

"In  a  contest  concerning  an  election  to  an 
office,  the  three  days*  notice  which  a  party  who 
relies  on  illegal  votes  given  for  ills  adversary 
most  give  of  the  illegal  votes  he  expects  to 
prove  are  to  be  computed  by  indnding  the  first 
day  and  excluding  the  last' 

In  that  case  the  trial  took  place  on  the 
10th  and  the  list  was  served  on  the  7th. 
The  court  held  that  that  was  three  days'  no- 
tice. 

Learned  counsel  for  the  petitioner  in  the 
case  at  bar  contends  tliat  the  time  interven- 
ing between  March  81,  1915,  and  April  10, 
1915,  in  order  to  constitute  10  days'  notice 
under  section  6226,  Rev.  Codes,  must  Include 
the  whole  of  the  10th  day  of  April  and  np 
to  and  on  to  the  11th  day  of  April,  and  that, 
as  the  notice  was  served  on  the  Slst  day  of 
March,  the  full  10  days  had  not  expired.  In 
answer  to  a  like  contention,  the  Supreme 
Court  of  California,  In  the  case  above  cited, 
held  that  the  contention  was  wlthont  merit 

In  the  case  of  Hannah  v.  Oreen,  143  Cal. 
18,  76  Pae.  708,  the  court  said: 

"ApiMllant  contends  that  the  court  erred  in 
denying  his  motion  to  dismiss  the  proceeding 
upoo  the  ground  that  there  had  not  been  a  com- 
pliaoce  with  section  1118,  Code  Civ.  Proc.,  in 
that  the  day  named  in  the  order  for  a  special 
seauon  of  the  court  to  hear  the  contest  was  less 
than  10  days  from  the  date  of  the  order;  but 
this  contention  is  not  maintainable.  The  state- 
ment of  contest  was  filed  on  December  1,  1902, 
and  the  order  was  made  on  that  day  fixing  the 
Uth  of  that  month  for  the  liearing.  ms  was 
"not  less  than  10  days.' " 

In  the  case  of  Bates  r.  Howard.  105  OaL 
173,  38  Pac.  716,  the  court  said: 

"The  notice  posted  on  the  12th  day  of  Jnly, 
elving  notice  oi  a  hearing  of  the  petition  on  the 
22d  day  of  the  same  month,  was  sufficient  as  a 
10  days'  notice,  under  section  1373  of  the  Code 
ol  Civil  PzoMduie.   Section  12  of  the  Code  of 


Civil  Procedure  provides  Aat  the  time  within 
which  any  act  provided  by  law  is  to  be  done  is 
computed  by  exclading  the  first  day  and  In- 
cluding tiie  last,  unless  the  last  day  is  a  holi- 
day, and  then  it  Is  also  exelnded.* " 

[S]  It  Is  next  contended  by  counsel  for  Em- 
pire Mill  Company  that  the  description  of 
the  property  contained  in  the  notice  Is  insuffi- 
cient to  give  the  court  Jurisdiction.  The  no- 
tice contains  the  following  (after  entitling 
the  court  and  the  cause): 

"To  the  Empire  Mill  Company  a  corporation, 
the  above-named  defendant:  You  will  please 
take  notice  that  the  plaintiff  in  the  al>ove-eu- 
titled  action  will  move  the  Honorable  R.  N. 
Dunn,  one  of  the  judges  of  the  above-entitled 
court,  at  the  courtroom  in  the  city  of  Cceur 
d'Alene,  Kootenai  county,  state  of  Idaha>,  on 
the  10th  day  of  April,  A.  D.  1915,  at  the  hour 
of  10  o'clock  a.  m.  of  said  day,  tor  an  order 
appointing  commissioners  to  assess  the  damages 
which  the  defendant  will  sustain,  or  is  entiued 
to  by  reason  of  the  appropriation  and  conden>- 
nation  of  the  land  of  the  defendant  as  prayed 
for  in  the  complaint  filed  In  this  action  and  to 
which  said  complaint  reference  is  hereby  made 
as  a  part  of  this  notice  for  further  description 
of  the  property  and  objects  of  said  condemna- 
tlona.  *  *  *  Said  land  sought  to  be  appro- 
priated being  a  atrip  of  land  SO  feet  in  width 
over,  upon  and  across  the  south  half  of  the 
northwest  quarter  and  the  northwest  quarter 
of  southwest  quarter  of  section  3,  township 
43,  north  of  range  1^  W.  B.  M.  in  KooteniU 
county,  Idaho,  and  being  sought  to  be  taken  for 
the  purpose  of  constructing  a  line  of  railroad 
upon,  over  and  across  the  same." 

The  land  in  question  is  located  in  Benewah 
county.  The  notice  Inadvertently  omitted 
the  word  "Benewah"  and  Inserted  the  word 
"KootMial."  All  of  the  pleadings  however, 
are  entitled  "In  the  District  Court  of  the 
Eighth  Judicial  District  of  the  State  of  Ida- 
bo  in  and  for  the  County  of  Benewah,"  and, 
with  the  exception  of  the  notice,  refer  to  the 
lands  as  being  located  In  Benewah  county. 

Sectlraa  5226,  Rev.  Codes,  supra,  which  pro- 
vides for  the  giving  of  the  notice  for  the  ap- 
pointment of  commlssiODers  falls  to  provide 
what  such  notice  shall  contain,  but  that 
"upon  ten  days'  notice  to  the  adverse  party, 
the  district  court  or  the  Judge  thereof  may 
appoint    *   •    •  ■  commissioners.'* 

In  Ex  parte  Bennett,  26  S.  C.  317,  2  8.  B. 
389,  the  court  held  a  petition  to  be  sufficient 
which  set  forth  that  the  peUtloner  was  de- 
sirous of  constructing  a  railroad  from  G.  to 
W.  over  and  across  the  lands  of  B,,  that  the 
company's  railway  would  extend  about  three- 
fourths  of  a  mile  through  the  lands  of  said 
B.,  and  that  It  should  be  100  feet  wide. 

The  notice  in  question  in  this  case  gives 
the  section,  township,  and  range,  and  we 
think  Is  sufficiently  definite  to  apprise  the 
owner  of  what  and  how  much  of  his  land  is 
to  be  condemned  and  for  what  purpose.  As 
held  In  the  case  of  Kushke  v.  City  of  St. 
Paul,  45  Minn.  228,  47  N.  W.  787: 

"The  notice  was  not  for  the  Information  of 
strangers  to  the  property,  •  •  •  but  of  the 
owners  of  and  perscHts  mterested^  in  iL  If  it 
contained  enough,  in  connection  with  what  they 
alrMdy  had  notice  of,  to  apprise  than  what 
property  was  to  be  takeOi  the  purpose  Of  notioa 
was  accomplished." 
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Thla  notice  refers  to  tbe  verified  complaint 
for  a  further  description  of  the  property 
sought  to  be  condemned,  and,  upon  examina- 
tion of  the  verified  complaint  and  map  at- 
tached thereto,  it  Is  apparent  to  oar  mind 
that  a  competent  surveyor  could  very  readily 
locate  the  land  sought  to  be  taken  by  the 
plaintiff.  In  the  case  of  St.  Louis,  O.  H.  & 
C.  Ry.  Co.  V.  Fowler,  113  Mo.  458,  20  S.  W. 
1069,  the  court  said: 

**Q%ere  !b  no  doubt  bat  the  petition  may,  as 
does  this  one,  refer  to  a  plat  filed  therewith 
for  an  accurate  deacription  of  the  property 
sought  to  be  taken;  and,  if  well  described  on 
the  plat,  that  is  sufficient.  The  plat  in  this 
case  appears  to  have  been  prepared  with  care, 
and.  ance  it  apecifles  the  scale  on  which  it  :s 
made,  it  cannot  be  difficult  for  a  surveyor  to 
locate  the  strip  with  certainty:  and,  that  being 
so,  the  deBcrijiAion  is  suffidenL" 

Id  Lewis  on  Eminent  Domain  &d  Ed.)  I 
SCO,  p.  982,  we  find  the  following  rule  stated: 

"Thoogh  a  petition  does  not  give  the  connty, 
state,  or  mendian,  yet  if  it  gives  the  section, 
township,  and  range,  and  it  is  fairly  inferable 
from  the  petition  that  the  property  is  in  tbe 
county  where  the  petititm  is  presented,  it  will 
be  sufficient" 

[I]  Counsel  tot  tbe  Empire  Mill  Company, 
with  hla  well-known  zeal  and  learning,  stren- 
nooaly  objects  to  the  ose  of  abbreviations 
for  meridian,  township,  and  range.  In  the 
case  of  Stanton  v.  Hotchkiss,  157  GaL  652, 
108  Faa  864,  the  court  said,  "Courts  wUl 
take  Judicial  notice  ot  governm^t  surveys 
of  public  lands.  *  •  • »  And  as  said  in 
the  case  of  McChesney  t.  Gty  of  Chicago,  173 
111.  75,  SO  M.  E.  191,  "The  court  will  take  Ju- 
dicial notice  of  tbe  meaning  of  such  abbre- 
viations. •  •  •  "  We  think  that  ttus  de- 
scription given  In  the  complaint  and  the  no- 
tice was  sufficient  la  so  ftir  at  least  as  the 
question  of  the  sufficiency  of  the  notice  Is 
concerned,  and  we  do  not  deem  it  necessary 
at  this  time  to  pass  upon  the  snffldenoy  of 
the  complaint 

[7]  Many  of  tlie  objections  urged  and  so 
ably  contended  toT  by  counsel  are  purely 
technical,  and  do  not.  In  view  of  section  4231, 
Rev.  Codes,  apply  in  a  proceeding  of  this 
nature.  Said  section  provides: 

"The  court  must,  In  every  stage  of  an  action, 
disregard  any  error  or  defect  In  the  pleadings 
or  proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  parties  and  no  Judgment 
shall  be  reversed  or  affected  by  reason  of  such 
error  or  defect." 

In  the  case  of  Fegtly  v.  Village  Blacknnith 
Min.  Co.,  16  Idaho,  036,  111  Pac.  129,  this 
court  said: 

"We  are  admonished  by  the  provisions  of 
section  4231  of  the  Rev.  Codes  that  'the  court 
must,  in  every  stage  of  an  action,  disregard 
any  error  or  defect  in  tbe  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial  rights 
of  tbe  parties,  and  no  judgment  shall  be  revers- 
ed Or  affected  by  reason  of  such  error  or  defect.' 
In  view  of  tbe  admonition  of  the  foregoing  pro- 
visions of  the  statute,  we  would  not  feel  jus- 
tlfled  in  holding  that  the  conrt  committed  error 
in  overruling  tbe  demurrer  to  the  complaint 
in  this  case,  or  that  it  was  reversible  error  to 
admit  tbe  evidence  offered  by  the  plaintiff  as  to 
the  corporate  existence  of  the  defendant,  and 
the  action  and  conduct  of  its  board  of  directors 


in  reference  to  the  contract  and  transactions 
involved  in  tbe  action." 

In  the  case  of  Harpold  v.  Doyle,  16  Idaho, 
671,  102  Pac.  158,  this  court  said: 

"It  is  only  where  by  reason  of  an  Incor- 
rect notice  tbe  defendant  has  been  misled,  and 
where  he  might  be  injuriously  affected  by  such 
variance,  that  the  court  will  take  notice  of 
mere  irregularities.  Under  tbe  provisions  of 
section  4231,  Rev.  Stat,  this  court  is  directed 
in  every  stwe  of  an  action  to  disr^rd  any 
errors  or  defects  in  the  proceedings  which  do 
not  affect  the  substantial  rights  of  the  parties." 

All  of  the  irregularities  pointed  out  by 
counsel  in  the  proceedings  leading  up  to  and 
including  the  service  of  the  notice  for  the 
appointment  of  commissioners  are  such  that 
the  substantial  rights  of  the  defendants  can 
in  no  wise  be  Injuriously  affected. 

[I]  It  appears  from  the  affidavit  in  sup- 
port of  the  petition  for  the  alternative  writ 
of  prohibition  that  the  original  summons  in 
this  case  was  filed  on  February  15,  3^1.5,  and 
on  March  16,  1015,  was,  by  order  of  the 
court,  quashed.  Thereafter,  on  March  ie» 
1915,  the  Honorable  John  M.  Flynn,  district 
Judge,  upon  application  of  the  plaintiff  Tyson 
Creek  Railway  Company,  made  an  order  au- 
thorizing the  withdrawal  of  the  original 
summons  from  the  files  of  this  action  for  the 
purpose  of  serving  the  same  upon  the  de- 
fendant. Counsel  for  petltlonef  contends 
that  this  action  upon  the  part  of  the  court 
was  void ;  that  the  summons  was  functua 
officio,  and  no  longer  a  live  and  existing  pro- 
cess in  said  action.  That  being  true,  counsel 
insists  that  the  service  of  the  notice  to  ap- 
point commissioners  was  invalid.  This  court 
has  already  passed  upon  this  question  con- 
trary to  counsel's  contention,  in  the  case  of 
Rldenbaugh  v.  Sandlln,  14  Idaho,  472,  94 
Pac.  827,  125  Am.  St.  Rep.  175,  in  the  fol- 
lowing language: 

"Under  tbe  provisions  of  section  3862,  Rev. 
Stat,  tbe  court  has  control  of  Its  process,  and 
may  order  a  d^ectlve  summons  so  amended  as 
to  conform  to  the  requirements  of  the  statute, 
and  after  amendment  may  order  it  withdrawn 
from  the  files  aud  served. 

"A  summons  once  returned  and  filed  with  the 
papers  In  the  case  tiecomes  a  file  of  tbe  court 
which  cannot  be  withdrawn  without  permission 
of  the  court,  but  the  court  may  order  it  withr 
drawn  and  served  upon  any  defuidant  in  tiie 
case.  *  •  • 

"As  soon  as  it  becomes  a  file  of  the  court, 
it  is  beyond  the  power  of  any  party  to  the  ac- 
tion to  withdraw  it  without  an  wder  of  coort 
to  that  effect;  hnt  the  court  Itself  has  control 
over  the  records  and  files  in  a  case  as  well  as 
over  Ite  own  process,  and  it  might  order  a  sum- 
mons already  issued  and  on  file  to  be  withdrawn 
for  service,  or  order  an  entirely  new  aummona, 
as  justice  and  the  ezlgenctes  of  the  caw  may 
demand." 

An  order  was  made  as  heretof6re  stated* 
by  the  trial  Judge,  for  the  withdrawal  of 
said  sunmi<ms.  The  statutes  In  this  nspect 
were  folly  ctKuplled  with. 

There  is  no  merit  in  counsel's  contentioii» 
in  so  far  as  it  affects  the  sMrloe  oC  the  no- 
tice for  the  appointment  of  conunlsi^ers. 

It  therefore  follows  that  the  demurrer  to 
the  application  and  affidavits  must  tie  so*- 
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talned,  and  the  writ  of  prohibition  denied, 
and  It  Is  BO  OEdered.  Costs  are  awarded  to 
defendants. 

SULUVAN,  a  J.,  and  MORGAN,  con- 
car. 


EMPIRE  mVL  CO.  v.  DISTRICT  COURT 
OF  FIRST  JUDICIAL  DIST.  IN  AND 

FOR  SH08H0NB  OOUNTX  et  aL 
(Snpreme  Goart  of  IdalKk  Hay  81,  IBIS.) 
Original  application  for  writ  of  prohibition 
of  BDiplre  Mill  Company  against  District 
Coart  of  the  First  Judicial  District  in  and 
for  Shoshone  Connty  and  John  M.  Flynn  act- 
ing Judge  thereof.  Demurrer  to  petition  sns- 
tained,  writ  denied,  and  proceeding  dis- 
missed. 

C  W.  Beale,  of  Wallace,  for  plaintiff.  John 
F.  Gra>-  and  W.  F.  McNaughton,  both  of 
(keur  d'Alene,  for  defendants. 

BUDGE,  J.  This  is  an  original  applica- 
tion of  the  Empire  Mill  Company  for  writ  of 
prohibition  to  the  district  court  of  the  First 
judicial  district  in  Shoshone  county,  and 
Hon.  John  M.  Flynn,  acting  Jndge  of  satd  dis- 
trict court,  commanding  said  court  and  Judge 
to  desist  and  reftain  from  entertaining  Ju- 
risdiction of  a  motion  for  the  appointment 
of  commissioners,  or  to  appoint  commission- 
ers to  assess  and  determine  the  damages  that 
the  applicant  will  sustain  by  reason  of  the 
condemnation  and  appropriation  of  Its  prop- 
erty by  the  Blackwell  Lumber  Comany  for  the 
construction,  maintenance,  and  operation  of  a 
temporary  logging  railroad.  In  Its  applica- 
tion petitioner  attacks  the  sufficiency  of  the 
notice  for  the  appointment  of  said  commls- 
aioners,  as  well  as  the  serrlce  of  the  notice 
upon  the  applicant,  and  in  support  of  said 
application  sets  up  affidavits  of  the  same  char- 
acter, and  bases  arguments  upon  the  same 
gronnds  as  In  the  case  of  the  Empire  Mill 
Company  v.  District  Court  of  the  Eighth  Ju- 
dicial District  Court,  In  and  for  Benewah 
County,  and  Hon.  John  M.  Flynn,  Judge  of 
Bald  District  Court. 

The  case  of  Empire  Mill  Co.  t.  District 
Court  of  the  Eighth  Judicial  District,  supra, 
was  decided  by  this  court  at  Its  May,  1915, 
term,  and  reported  In  149  Pac.  499 ;  and,  up- 
on the  authority  of  that  case,  the  demurrer 
to  the  application  for  the  writ  In  the  case  at 
bar  Is  sustained,  and  costs  awarded  to  de- 
(endantfl. 

SULUYAN,  a  J.,  and  MOROAN,  oon- 
enr. 


DOMER  y.  STONE  et  al. 
(Supreme  Court  of  Idaho.   April  28,  1615.  Re- 
bearing  Denied  June  22,  1915.) 

t  NoTlcit  OF  Appeabance. 

Section  4882,  Rev.  Codes,  provides  that  "a 
defendant  appears  in  an  action  when  he  an- 
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swers,  demurs,  or  gives  the  plaintiff  written  no- 
tice of  bis  appearance,  or  when  an  attorn^ 
gives  notice  of  appearance  for  him.    •    •  • 

2.  Appbabancb  «=>&— Wbitien  Notice. 

The  written  notice  of'  appearance  contem- 
plated by  said  section  is  a  statement  in  writing 
by  the  defendant  or  his  attorney  whereby  the 
plaintiff  is  Informed  that  the  defendant  bae  ap- 
peared, generally  or  specially,  in  the  case  and 
has  submitted  himself  to  the  juriadicdon  of  the 
court 

{Ed.  Note.— For  other  casefl,  see  Appearance, 
Cent  Dig.  IS  20-22;  Dec.  Dig.  «=s>6.1 

8.  Appbasahob  «=3S  —  What  OoNsixruns  — 
Motion  to  Requibe  Secubtit. 

A  motion  that  a  nonresident  plaintiff  be  re- 
quired to  give  security  for  costs  is  not  an  ap- 
pearance, as  contemplated  by  said  section. 

[Ed.  Note.— Por  other  cases,  see  Appeannee, 
Cent  Dig.  U  23-41;  Dec.  Dig.  «=»8.} 

4.  JuDGUBNT  «=9l03  —  Right  to  Enteb  De- 
fault—Failubk  TO  Appeab— Motion  to  Re- 

QUIBE  SECUEirr. 

In  a  case  where  sach  a  motion  has  been 
made  and  such  security  has  be«i  given,  if  the 
defendant  fails  to  appear,  as  provided  in  said 
section  4802,  within  the  time  specified  in  the 
summons,  his  default  may  be  properly  entered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  162, 168, 174r-176,  224;  Dee.  Dig. 
^103.) 

5.  JUDQJCENT  «SS9108  —  DBTAULT  —  BlOHt  TO 

E  NTEB— Notice  . 

A  nonresident  plaintiff,  upon  whom  demand 
for  security  for  coats  has  been  made,  is  not  re- 
quired to  give  notice  to  the  defendant  when  such 
security  is  given,  neither  is  the  defendant,  who 
has  failed  to  appear,  entitled  to  other  or  addi- 
tional notice  than  that  contained  in  the  sum- 
mons that  the  plaintiff  will  apply  for  a  default 
against  him. 

[Kd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  Si  102, 163, 174-176,  224;  Dea  Dig. 

C=>103.1 

6.  JUDQUENT  <S=>138  —  DEFA17I.T  —  BlOHT  TO 

Vac  ATE— Con  DiTioNS. 

When  a  default  has  hera  regularly  and 
properly  entered,  it  can  be  vacated  only  upon  a 
satisfactory  showing  being  made  that  the  de- 
fondant  bas  a  meritorious  defense  to  the  action, 
and  that  he  bas  failed  to  answer,  or  otherwise 
appear,  by  reason  of  mistake,  InaaTertence,  sur- 
prise, or  excusable  neglect 

[Eld.  Note.— -For  other  cases,  see  Judgment 
Cent  Dig.  |S  249-251,  254;  Dec.  Dig.  «»138.] 

7.  Judgment  4=»143— Dbfaui/f— Vaoation— 

GBOUN  DS—MlSTAKE. 

In  order  to  vacate  a  default,  it  la  incum- 
bent apon  the  defendant  to  show  that  his  mis- 
take was  one  of  fact  and  not  of  law,  and  the 
neglect  of  a  lawyer  to  familiarize  himself  with 
the  lav  governing  tlie  practice  of  the  forum 
wherein  bu  case  is  pending  cannot  be  held  to  be 
excusable. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  269,  270,  272-281;  Dee.  Dig.  «S9 

143.] 

Appeal  from  District  Court,  Idaho  Coun- 
ty ;  Edgar  C.  Steele,  Judge. 

Action  by  S.  P.  Domer  against  Wesley  C. 
Stone  and  others.  From  an  .order  vacating 
a  default  and  setting  aside  Judgment,  plain- 
tiff appeals.  Revorsed. 
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H.  Taylor  and  A.  S.  Hardy,  botb  of  Orange- 
Tllle,  for  appellant  Reed  ft  Boughton.  of 
Cceur  d'Alene,  Samuel  B.  Stem,  of  Spokane, 
Wash.,  and  W.  N.  Scales,  of  Orangevllle,  for 
respondents, 

MORGAN,  J.  On  Febmaiy  26,  1914.  the 
ai^pellant  filed  In  the  district  court  of  the 
Second  judicial  district  in  and  for  Idaho 
county  his  complaint  against  the  recsK>nd- 
ents  In  a  suit  to  gulet  title  to  160  acres  of 
land  situated  in  said  county.  Summons  was 
thereupon  duly  issued,  and,  upon  pn^r 
showing.  It  was  ordered  that  personal  serv- 
ice of  the  summons  be  made  upon  the  re- 
spondents outside  the  state  of  Idaho  la  lieu 
of  publication  thereof.  It  appears  from  the 
record  that  personal  service  of  said  sum- 
mons was  made  upon  the  respondents  in  the 
city  of  Spokane,  Wash.,  on  the  30th  day  of 
(  March,  1914.  On  April  22,  1914,  the  re- 
spondents filed  a  motion,  supported  by  an 
afhdavlt,  that  the  appellant  be  required  to 
give  security  for  costs  upon  the  ground  that 
he  was  a  nonresident  of  the  state  of  Idaho, 
and  upon  May  5,  1914,  a  cost  bond  in  the 
sum  of  $300  was  filed  in  said  cause  by  the 
appellant  On  May  19,  1914,  neither  of  said 
respondents  having  answered,  demurred,  or 
appeared  otherwise  than  as  above  stated, 
their  default  was  entered  by  the  clerk  of  the 
court,  and  thereafter,  and  on  the  25th  day 
of  May,  1914,  the  court  having  heard  and 
considered  appellant's  proof,  decree  was  en- 
tered as  prayed  for  In  the  complaint  There- 
after, and  on  June  3,  1914,  the  respondents 
moved  court  to  vacate,  set  aside,  and 
relieve  them  from  the  Judgment  and  decree 
taken  as  above  stated ;  said  motion  being 
based  on  the  ground  of  mistake,  Inadvertence, 
surprise,  and  excusable  neglect  on  the  part 
of  said  respondents  and  of  each  of  them. 
Said  motion  was  supported  by  the  affidavit 
of  Samuel  R.  Stem,  one  of  the  respondents, 
was  accompanied  by  an  answer  to  said  com- 
plaint, and  was  based  upon  the  facts  dis- 
closed by  said  affidavit  and  answer  and  up- 
on the  records  and  files  of  the  action.  The 
motion  was  opposed  by  the  appellant,  and 
two  affidavits  by  H.  Taylor,  Esq.,  of  counsel 
'  for  the  appellant,  were  filed  in  opposition 
thereto.  Upon  the  showing  so  made,  and  up- 
on the  bearing  of  argument  the  trial  Judge, 
on  September  SO,  1914,  made  an  order  that 
the  said  motion  be  granted ;  that  the  re- 
spondents and  each  of  them  be  relieved  from 
said  Judgment  and  decree ;  that  the  said 
default  be  vacated  and  the  Judgment  be 
set  aside;  and  that  said  action  be  tried  up- 
on its  merits.  From  which  order,  so  made 
and  entered,  this  appeal  is  prosecuted. 

Under  the  practice  prevailing  in  Idaho,  an 
application  to  vacate  a  default  may  be  based 
upon  one  of  two  grounds,  or  upon  both:  (1) 
That  the  default  has  been  Improperly  or  pre- 
maturely entered;  (2)  that,  while  the  de- 
fault has  been  regularly  and  properly  en- 
tered, the  defendant  haa  failed  to  answer  or 


otherwise  appear  by  reamn  of  mJstal^  In- 
advertency surprias,  or  excusable  neglect 
[1-4]  Both  of  these  sronnds  are  relied  ap- 
oa.  by  respondents  In  ftAa  case.  They  insist 
that  their  motion  to  require  appellant  to 
give  security  jGor  costs  amounted  to  an  ap- 
pearance, as  defined  1^  section  4^2,  Ber. 
Codes,  which  provides^  in  part,  as  follows: 

"A  defendant  appears  1b  an  action  when  he 
answers,  demurs,  or  glvea  the  plaintiff  written 
notice  of  his  appearance,  or  when  an  attorney 
gives  notice  of  appearance  for  him." 

Respondents  contend  that,  having  appear- 
ed, they  were  entitled  to  notice  that  appel- 
lant would  move  for  a  default  In  this  re- 
spondents are  in  error.  The  written  notice 
of  appearance  contemplated  by  said  section 
Is  a  statement  in  writing  by  the  defendant 
or  his  attorney  whereby  the  plaintiff  Is  In- 
formed that  the  defendant  has  appeared, 
generally  or  specially,  in  the  case  and  has 
submitted  himself  to  the  Jurisdiction  of  the 
court.  The  paper  filed  by  the  respondents  in 
this  case  contained  no  such  information.  Its 
object  was  to  require  appellant  to  give  se- 
curity for  costs,  and  it  neither  possessed  nor 
expressed  any  other  purpose^  Said  sectlcm 
of  the  statute  was  before  this  court  for  txai- 
structlon  in  the  case  of  Washington  Coun- 
ty Land  ft  Development  Co.  v.  Wetser  Na- 
tional Bank,  26  Idaho,  717,  146  Pac.  116, 
wherein  it  was  held  that  a  stipulation  en- 
tered into  between  the  parties  and  filed  in 
the  case  with  the  clerk  of  the  court  did  not 
constitute  written  notice  to  the  plaintiff  of 
the  appearance  of  the  defendant  and  was 
not  an  appearance,  as  defined  by  said  sec- 
tion. 

The  statutory  time  within  which  the  re- 
spondents might  answer,  demur,  or  make 
written  appearance  having  expired,  and  they 
having  tailed  to  do  so,  their  default  was 
properly  entered. 

The  affidavit  In  support  of  the  motion  to 
set  aside  the  default  was  made  by  Samuel 
R.  Stern,  Esq.,  one  of  the  respondents,  who 
Is  an  attorney  at  law  engaged  In  the  prac- 
tice of  his  profession  in  Sjwkane,  Wash., 
and  in  that  vicinity.  Mr.  Stem  states  In 
his  affidavit;  among  other  matters;  as  tol- 
lows: 

"That,  under  the  practice  obtaining  in  the 
state  of  Washington,  it  is  customary  to  notify 
coun3eI,  who  has  appeared  in  the  case,  when  a 
cost  bond  thus  demanded  is  filed;  but  that  no 
notice  was  given  to  tbeae  defendants  or  their  at- 
torneys of  the  filing  of  a  coat  bond  herein,  for 
which  reason  these  defendants  failed  to  plead  in 
the  case." 

Said  afiSant  further  says: 

"That  he  was  greatly  taken  by  surprise  upon 
learning  such  default  had  been  taken;  no  no* 
tice  of  application  having  been  given  to  Um  or 
his  attomaya  in  the  case.^' 

[6]  There  is  no  law  in  Idaho  reqalring 
that  the  adverse  party  be  given  notice  that 
a  bond  for  costs  has  been  filed  pursuant  to 
motion,  nor  is  there  any  law  In  this  state 
requiring  that  notice,  other  than  tliat  con- 
tained in  the  sammcms,  be  given  that  a  de- 
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fialt  wtU  be  applied  for  tn  case  said  adrrave 
(Mrtjr  has  failed  to  appear  aa  provided  by 
law;  and.  If  It  has  ever  been  the  practice 
or  costom  to  give  sndi  notice  In  any  part  of 
tbe  Btate,  we  have  never  beard  of  It 

The  respondents  should  have  filed  a  de- 
morrer  or  answer  at  tbe  time  they  moved 
that  appellant  be  required  to  give  security 
for  costs.  By  so  doing  they  would  have  pre- 
Toited  the  default  being  taken  against  them 
and  would  not  have  been  held  to  hare  waived 
tbdr  right  to  wieh  secnrlty.  Klssler  v. 
Bodge,  24  Idaho,  246,  188  Fac.  126. 

[7]  The  only  reason  disclosed  by  the  af- 
fldavlt  for  fftUnre  to  answer  before  the  de- 
bolt  was  taken  Is  based  npon  the  practice 
or  custom  above  referred  to,  prevailing  In  the 
Btate  of  Washington,  pursuant  to  which,  no 
doniM,  the  respondent  Stern  relied  upon  the 
appeDast,  who  Is  also  an  attorney  at  law 
cngMed  in  the  practice  of  his  profession  in 
Spokane,  to  nott^  him  wben  the  bond  to 
iBCnre  tbe  payment  ffiC  ooets  Was  filed.  It  ap- 
pears that  the  management  of  thm  case  was 
la  the  hands  of  aK>ellanf  s  attorneys,  who 
reside  In  idaliOk  and  It  does  not  appear  that 
anytUng  was  said  or  done  to  mldead  either 
tbe  rcqpondnts  or  their  oounael,  or  to  pre- 
Tent  them  from  appearing  and  answering, 
as  they  were  warned  by  the  gammons  th^ 

nDBt  dOk 

[I]  The  rale  Is  well  settled  In  Idaho  that 
wh«e  a  trial  court,  in  tbe  exercise  of  Its 
sound  judicial  discretion,  upon  a  inoper 
abowli^  that  a  defmdant,  who  has  a  meri- 
torious defense,  haA  failed  to  appear  and  an- 
swer reastm  of  his  mistake,  Inadvert^ce, 
sarpriae,  or  excusable  neg^lect,  sets  asljde  the 
default  which  has  been  entered  against  him, 
Its  acUim  In  so  d<rfng  will  not  be  revosed 
anwBL  In  order  to  bring  himself  with- 
in this  mle,  however,  Uke  defaMSaot  must 
show  that  his  mistake  was  one  of  fact  and 
Bot  of  law.  The  negled:  of  a  lawyer  to  fandl* 
larize  himself  with  the  law  governing  the 
pracOee  of  the  ftnum  where  Us  case  Is  pend- 
tag  cannot  be  held  to  be  excosabla  When 
a  defendant,  having  received  the  warning 
given  htm  Ote  plain  terms  of  a  summons, 
diooses  to  dlaregaid  it  and  to  Ignoce  the 
laws  of  the  state  governing  the  court  from 
whldi  it  was  Issued,  and  when  he  dects  to 
rely  iqmn  the  purely  imaginary  secority  of 
the  rules  ut  iiractice  of,  or  customs  prevail- 
ing In.  another  atat^  if  a  default  Judgment 
is  takoi  against  blm,  the  ooorts  are  not  In- 
vested  with  dlscrettonary  po«er  to  grant 
blm  Tetiet  tiom  it.  Holzonan  t.  Henne- 
beny,  11  Idaho,  428,  83  Pac  497;  Harr  r. 
Klght,  18  Idaho.  S3,  108  Fac.  639 ;  Morbeck 
T.  Bradford-Kennedy  Co.,  19  Idaho^  83,  118 
Pac.  S9:  Hall  r.  Whlttler,  20  Idaho,  120, 
116  Pac.  1061;  Vollmer  Clearwater  Co.  t. 
Gnmewald,  21  Idaho,  777,  124  Pac  278; 
State  ex  reL  Mills  v.  American  Surety  Co.  of 
N.  Y.,  26  Idaho,  662. 146  Pac.  10D7. 

The  default  was  properly  entered,  and  it 


does  not  appear,  from  the  diowlng  made, 
that  the  re^ndents'  failure  to  appear  and 
answer  was  due  to  their  mistake  of  fact,  In- 
advertence, Surprise,  or  excusable  neglect, 
and  tbe  motltm  to  vacate  the  default  and 
set  aside  ttie  Judgment  dumld  have  been  de- 
nied. 

Tbe  said  order  la  reversed,  and  coats  are 
awarded  to  appellant 


SULLIVAM,  a  J.,  and  BUDOB.  J., 

cur. 


CDB- 


HALIi  V.  WASHINGTON  WATER  POWER 
CO. 

(Sapreme  Court  of  Idaho.    June  1,  1916.) 

1.  Watebs  and  Watkb  Comaes  ^al79^-OB- 
eratjcnoiT  or  Strxah  —  Daxages  fbou 
Floodiho  Lajtd— Bdrdeit  or  Psoor. 

Where  It  was  alleged  that  the  plaintiff  had 
been  damaged  by  reason  of  the  construction  of 
certain  dams  in  the  Spokane  river,  and  it  was 
allied  that  tbe  plaintiff's  lands  were  flooded  by 
reason  of  said  dams  having  raised  the  water  lev- 
el of  Lake  Coear  d'Alene  and  the  creek  on  which 
his  land  was  located,  it  was  necessary  for  him 
to  prove  that  aacb  dams  had  raised  tbe  water 
level  and  caused  the  Injury  to  his  laud. 

TEd.  Note.~ror  other  cases,  see  Waters  and 
Water  Gonrses,  Cent  Dig.  «  244-360.  256-259, 
268.  264;  Dec  Dig.  ^ITU] 

2.  Watebs  and  Wattb  Couaaxs  «=3l79— Ob- 

STBUCTlON  OF  StREAH— 'DaUAGES  TO  LAND— 

Sufficiency  of  Evidehcb. 

Seld,  that  the  eridoice  was  not  snffldent  to 
prove  that  tbe  plaintiSfs  land  was  injured  by 
reason  of  tbe  maintenaoce  of  said  dams. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dlgrjf244-250.  256-259. 
268,  264;  Dec.  Dig.  *=>179.I 

3.  Tbtai,  «:=>13&—NoMaurr— Evidence. 

Where  the  evidence  is  not  sufficient  to  sap- 
port  a  verdict  for  the  plaintiff,  the  trial  court 
does  not  err  in  granting  a  motion  for  a  nonsuit 
and  entering  judgment  of  dismissal. 

[Ed.  Note.~-For  other  cssm,  see  Trial  Cent. 
Dig.  H  332,  333,  338-341.  866;  Dec.  C4g.  «=a 
130.] 

Ap[>eal  from  District  Court,  Kootenai 
County;  R.  N.  Dunn,  Judge. 

AcUon  by  D.  E.  Hall  against  the  Washing- 
ton Water  Power  CtMupany,  a  corporation. 
From  judgment  for  defendant  plaintiff  ap- 
I)eals.  Affirmed. 

R.  M.  Smith,  of  Spokane,  Wash.,  fOr  ap- 
pellant John  P.  Gray,  at  Coeor  d'AlCTe^  for 
respondent 

SDLIiIVAK,  O.  J.  nils  action  was  brought 
to  recover  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff,  who  is  appellant  here, 
for  the  alleged  flooding  of  about  32  acrw  of 
hte  land  in  the  years  1900,  1910,  and  1911, 
alleged  to  have  been  caused  by  tiie  erection 
and  maintenance  by  the  defendant  of  dams 
across  Spokane  river  at  Post  Falls,  In  Koote- 
nai county.  The  respondent  In  its  answer, 
admitted  the  construction  of  fbe  dams  refer- 
red to,  but  d^ted  ttiat  tbe  platntUTs  lands 
bad  been  injured  by  the  erection  and  maln- 
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tenance  thereof.  TTpon  the  Issaes  made,  the 
court  tried  the  case  with  a  Jury,  and,  after 
the  plaintiff  had  Introduced  his  evidence  and 
rested,  the  respondent  moved  for  a  nonsuit 
and  a  dismissal  of  the  action  upon  the 
ground  that  the  plaintiff  had  failed  to  prove 
a  sufficient  ease  to  go  to  the  Jury.  The  court 
granted  said  motion  and  entered  judgment 
of  dismissal.  The  appeal  Is  from  the  judg- 
ment 

[1 , 2]  The  main  Issue  In  the  case  was 
whether  or  not  any  of  the  lands  of  appellant 
were  at  such  an  elevation  that  the  dams  of 
respondent  could  In  any  manner  affect  them 
by  flooding  them.  The  lands  of  appellant  are 
situated  along  a  stream  -which  flows  into 
Lake  Gceur  d'Alene,  which  stream  is  subject 
to  spring  freshets.  Both  before  and  since 
the  construction  of  said  dams,  the  lands  of 
the  appellant  were  subject  to  annual  overflow 
in  the  spring  time.  Some  years  the  flood 
would  come  earlier  than  in  other  years,  and 
in  some  years  it  would  last  longer  than  dur- 
ing others.  When  the  floods  began  late  and 
remained  long  ui>on  the  surface  of  the 
ground,  the  lands  flooded  produced  poor 
crops,  and,  when  the  floods  came  early  and 
went  off  early,  good  crops  were  grown  on  the 
flooded  lands. 

The  evidence  Introduced  on  behalf  of  ap- 
pellant showed  that  in  the  year  1909,  one  of 
the  years  when  he  claimed  his  lands  were 
greatly  injured,  he  got  98  tons  of  timothy 
and  redtop  hay  off  the  32  acres  of  land  he 
claimed  was  injured.   In  the  succeeding  year 

(1910)  he  got  only  30  tons,  but  the  next  year 

(1911)  he  harvested  the  biggest  crop  he  ever 
got  from  said  lands.  The  evidence  shows 
that  In  the  year  1910  there  was  a  flood  upon 
and  around  Lake  Cceur  d'AIene  that  had 
never  been  exceeded  but  once,  and  that  was 
in  the  year  1894.  The  high  floods  of  that 
year  evidently  were  the  cause  of  the  poor 
crop. 

There  Is  no  evidence  in  the  record,  and 
there  was  none  offered  and  rejected,  to  show 
that,  at  the  time  of  tlie  flood,  the  respond- 
ent's gates  on  its  dama  were  closed,  or  that 
Its  dams  In  any  wise  affected  the  elevation 
of  the  lake.  On  the  other  hand,  there  is  tes- 
timony to  show  that  there  was  a  strong  cur- 
rent is  the  Spokane  river,  showing  that  the 
water  was  freely  flowing  out  of  the  lake. 
Adjacent  to  said  lake  there  are  lowlands  that 
are  affected  by  said  dams,  and  counsel  for  ap- 
pellant undertook  to  show  the  flood  condition 
of  those  lowlands  situated  between  the  lake 
and  appellant's  land  since  the  construction  of 
said  dams,  and  sought  to  show  that  his  own 
lands  were  affected  by  showing  that  other 
lands  were  affected.  The  trial  court  held 
that  the  question  for  determination  was  not 
the  effect  of  the  construction  of  said  dams 
upon  some  other  land  of  different  elevation 
from  that  of  appellant's.  It  does  not  ap- 
pea.r  from  Oi»  record  that  tbe  appellant  atr 


tempted  to  show  Uiat  the  dams  themselves 
were  responsible  for  the  high  water  levels  in 
said  lake  at  the  times  his  land  was  flooded. 

The  dams  were  completed  In  1906.  There 
is  no  evidence  to  show  that  the  water  condi- 
tions on  appellant's  land  were  different  from 
what  they  were  prior  to  that  year.  Certain 
years  there  was  very  high  wat^  in  that  re- 
^on,  and  other  years  not  so  high;  and  the 
evidrace  shows  that  that  was  the  condition 
since  the  constructloa  of  said  dams,  so  far 
as  am>ellant's  land  is  concerned,  and  the  fact 
that  other  lands  lower  down  than  plaintifTs 
were  overflowed  by  reason  of  the  construc- 
tlon  of  said  dams  was  not  evidence  that  bis 
land  was  overflowed  by  naaon  ct  QteSr  eon> 
structlon. 

The  trial  court  evldnitly  took  the  view 
that  tbe  plaintiff  had  failed  to  produce  any 
evidence  to  show  tliat  the  dams  of  defendant 
were  responsible  for  the  floods  upon  bis  land, 
and  that  plaintiff's  own  evid«ice  showed  that 
the  condition  of  his  land  -since  1907  was  not 
different  from  its  condition  prior  to  that 
year;  that  being  the  fleet  year  that  said 
dams  were  in  use.  It  was  necessary  for  the 
plaintiff  to  prove,  in  order  to  recover  In  this 
action,  that  said  dams  raised  the  level  of  the 
water  in  the  lake  and  stream  on  which  said 
land  is  located  snfliciently  high  to  submerge 
his  land  to  a  greater  dei^  than  It  had  been 
submerged  by  the  flood  waters  prior  to  the 
erection  of  said  dams.  This  he  failed  to  do, 
and  the  fact  that  lands  of  a  lower  elevation 
tiad  been  sutMuerged  did  not  and  could  not 
prove  that  his  own  lends' had  tteen  snbmerg- 
ed  by  reason  of  said  dams. 

It  Is  a  part  of  the  history  of  the  state  that 
the  water  levels  of  Lake  Coeur  d'AIene  have 
been  kept  for  each  day  for  a  number  of  years 
by  the  United  States  Geological  Survey,  and 
it  seems  to  us  that  it  would  have  been  an 
easy  matter  to  show  the  water  levels  of  said 
lake  daring  a  number  of  years,  and  thus 
prove  conclusively  the  differrace  between  the 
water  levels  of  1909,  1910,  and  1911  and  the 
water  levels  of  said  lake  for  years  prior 
thereto.  And  certainly  the  elevation  of  the 
land  in  question  above  sea  level  could  have 
been  ascertained  with  accuracy.  Such  evt 
dence  would  have  certainly  been  much  bet- 
ter than  the  opinions  or  guesses  of  anr  wll- 
nesses  in  regard  to  those  matters. 

[3]  The  trial  Judge,  In  granting  the  mo- 
tion for  a  nonsuit,  stated  as  follows: 

"In  my  judgment,  tbe  plaintiff  has  wholly  fait* 
ed  to  connect  the  d^eodant  with  the  injury  oC 
whidi  he  complains,  and  for  that  reason  I  hav« 
granted  the  motion  for  a  nonsuit.** 

The  trial  court  was  fully  Juatlfled  In  com- 
ing to  that  conclusion. 

The  Judgment  must  therefore  be  affirmed, 
and  It  Is  BO  ordered,  with  costs  In  favor  of 
the  respondent 

BUDOB  and  MORGAN,  33.,  concur. 
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GBAHABf  T.  C(EUR  D'ALENE  &  ST.  JOB 
TRANSP.  CO.,  limited. 

(Supmw  Gonrt  of  Idaho.    June  8,  1916.) 

L  Wbouqkwcb  «=s>111— Cokplaiht— Bx<)in- 

UTB8. 

In  an  action  for  damages  for  personal  in- 
jury, the  complaint  must  state  all  facts  neces* 
latj  to  inform  the  defendant  of  all  acts  or 
otnissiona  relied  apon  for  a  recovery,  bat  only 
■Utimate  bicts  need  be  pleaded. 

(Ed.  Note—For  other  cases,  see  Necligence, 
Geat  Dig.  H  182-^1^4;  Dec.  Dig.  «s»lll.] 

2.  Damages  «s»166  —  Pebbonal  Injcbus  — 
Evidence. 

Although  no  damage  is  claimed  because  of 
kas  of  employment,  evidence  showing  that  plain- 
tiff aaffered  inconvenience  and  pain  after  the  ac- 
cident in  attempting  to  perform  his  work  is 
competsit  as  tending  to  ehow  the  extent  of  his 
physical  injury  and  aoffering. 

[Ed.  Notcw— For  otiier  caaes,  see  Damuces, 
Cent.  Dig.  H  478,  479,  481 ;  Dec.  Dig.  «=»166.] 

8.  AFPEiL  AND  Brbob  <S=»1002  —  Vebdict  — 

CoNFUCTiKO  Evidence. 

Where  there  is  a  substantial  conflict  In  the 
evidence  a  judgment  based  upon  a  verdict  will 
not  be  disturbed  upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  OmL  Dig.  H  893{h3837;  Dec.  Dig. 
1002.1 

i.  Dahaoeb  ^so32  —  PBsaoNAi.  Injubies  — 
Phtsical  Pain— Financial  Loss. 

Physical  pain  suffered  by  the  plaintiff  as  a 
direct  result  of  the  accident  is  a  proper  element 
damage,  althon^  tiie  evidence  fails  to  show 
that  be  saetained  Snandal  loss  hy  reason  of  bis 
injury. 

[Ed.  Note." For  other  cases,  see  Damages, 
Cent  Dig.  IS  40,  41,  71;  Dec.  Dig.  «=>32.} 

6.  New  Tbial  «=>140  —  Misconduct  of  Ju- 

BOBS— OoimjCTxno  Aitidavits. 

One  of  the  attorney  tor  appellant  filed  his 
affidavit  in  support  of  a  motion  tor  a  new  trial, 
alleging  that  he  had  been  told  by  members  of 
the  jury  that  the  verdict  was  reached  as  the  re- 
salt  of  dianee,  and  detailing  certain  purported 
bets  which,  if  true,  would  amount  to  miscon- 
duct on  the  part  ot  the  jury.  The  respondent 
Sled  the  affidavits  of  two  members  of  the  jury, 
itsDying  that  chance  was  resorted  to,  and  show- 
ing that  the  conduct  of  the  jurv  was,  in  all  re- 
^Mcts,  regular  and  proper.  Held,  that  the  trial 
judge  was  justified  In  reaching  the  conclnaion 
that  appellant's  contention  was  not  established. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  284^-287,  289,  3(Mi,  306;  Dec.  Dig. 
«»140.] 

Appeal  from  District  Court,  Kootenai 
Conntj:  B.  N.  Dunn,  Judge. 

Actlmi  by  B.  A.  Orataam  agaiiut  the 
Comr  D'Aiene  ft  St.  Joe  TransportatloB  Oom- 
paity,  limited,  a  cfwporatlon,  for  personal  In- 
juries. From  a  judgment  tor  plaintiff,  de- 
fotdant  appeals.  Affirmed. 

Elder  &  Elder,  of  Gueur  d'Alwe,  for  appel- 
lant Taylor  ft  Hull,  of  St  Maiies,  for  re- 
spondent 

MORGAN,  J.  This  Is  an  action  for  dam- 
ages for  personal  Injuries  alleged  to  have 
been  sustained  by  respondent  while  landing 
from  sibilant's  steamboat  Flyer  at  the  end 
of  a  joomey  during  which  he  was  a  pas- 


senger upon  the  boat  It  appears  that  re- 
spondent, on  the  6th  day  of  August,  1912,  pro- 
cured and  paid  for  transportation .  upon  the 
Flyer  from  a  point  known  as  Bogel's  Landing 
to  a  point  known  as  Sorting  Gap,  which 
last-mentioned  place  is  a  flag  station  where 
the  steamboats  of  appellant  stop  when  oc- 
casion requires  to  take  on  or  discharge  pas- 
sengers or  freight;  that  appellant  owns  no 
wharf  or  landing  place  there,  but  makes  use 
of  the  wharf  of  the  St  Joe  Boom  Company ; 
that  on  the  occasion  of  the  aoddent  to  re- 
spondent a  tug  belonging  to  the  boom  com- 
pany was  moored  to  the  wharf,  and  that  a 
landing  was  attempted  to  be  made  by  appel- 
lant's steamboat  alongdde  the  tug.  There  Is 
conflict  In  the  evidence  as  to  whether  or  not 
a  line  was  put  out  from  the  Flyer  and  made 
(fast  to  the  tug  before  the  gangplank  was 
placed  in  position  for  re^ndent  to  cross 
upon  from  one  boat  to  the  other,  it  being 
contended  by  respondent  that  no  line  was 
put  out  or  made  fast,  while  there  was  evi- 
dence Introduced  on  behalf  of  appellant  to 
the  contrary.  If  a  line  was  passed  from  the 
Flyer  to  the  tug,  it  had  not  been  so  adjust- 
ed, before  the  gangplank  was  put  down  and 
respondent  went  upon  it  as  to  prevent  the 
Flyer  from  drifting  more  than  the  length  of 
the  gangplank  from  the  tug;  for  it  Is  undis- 
puted that  while  respondent  was  on  the  gang- 
plank the  end  which  had  been  placed  upon 
the  tug  slipped  off,  throwing  him  into  the 
water.  It  also  appears  that  In  falling  re- 
spondent struck  against  the  tug  In  such  a 
manner  that  one  of  his  ribs  was  broken.  It 
Is  contended  by  respondent  and  denied  by  ap- 
pellant that  before  he  went  upon  the  gang- 
plank he  was  directed  to  do  so  by  one  of  the 
employes  on  the  boat  Upon  behalf  of  ap- 
pellant It  is  contended,  and  denied  by  re- 
spondent, that  as  he  was  about  to  go  upon 
the  gangplank,  be  was  warned  by  one  of  the 
officers  of  the  boat  not  to  do  so.  While  it  Is 
shown  by  the  evidence  that  respondent  re- 
quired the  services  of  a  physician  by  reason 
of  the  injuries  received,  no  claim  Is  made  for 
damages  on  account  of  expenses  incurred  in 
this  behalf,  neither  does  he  rely  upon  loss  of 
time  or  employment  as  an  element  of  dam- 
ages, nor  Is  It  shown  that  the  injuries  he  re- 
ceived are  permanent  but  be  does  rely  for  a 
recovery  upon  the  physical  pain  be  suffered 
and  the  physical,  mental,  and  nervous  shock 
resulting  from  the  accident  The  trial  re- 
sulted In  a  verdict  and  judgment  for  respond- 
ent In  the  sum  of  $500.  This  appeal  la  prose- 
cuted from  the  judgment,  and  from  an  order 
overruling  a  motion  for  a  new  trial,  and  ap- 
pellant has  presented  24  assignments  of  er- 
ror in  support  thereof. 

The  flrst  assignment  is  that  the  court  err- 
ed in  overruling  the  demurrer  to  the  amend- 
ed complaint,  which  demurrer  la  based  upon 
the  grounds:  First  that  said  amended  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and,  second  and 
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third,  that  said  amended  complaint  la  am- 
blgnotis,  imlntellfgible,  and  uncertalD. 

[1]  We  find  no  error  In  the  ruling  com- 
plained ot  The  complaint  states  with  def- 
inlteness  and  certainty  the  negligence  of  ap- 
pellant in  not  fastening  the  steamboat  to  the 
tug;  the  fact  that  by  reascm  thereof  the 
gangplank  slipped  from  the  tag,  and  that 
respondent  was  thereby  thrown  against  the 
tag  and  Into  the  water,  and  It  describes  his 
Injuries  and  pain  and  suffering  resulting 
therefrom.  In  case  of  McLean  r.  City  of 
Lewlston,  8  Idaho,  472,  69  Pac.  478,  this 
court  said: 

"After  a  most  careful  conslderatlMi  <rf  all  of 
the  grounds  of  said  demurrer,  we  caimot  say  that 
the  court  erred  in  oTerrulin^  it.  It  is  true  that 
the  complaint  Is  not  as  BpeciGc  as  some  pleaders 
would  hare  made  it,  but  we  think  the  ultimate 
facts  therein  stated  constitute  a  cause  of  action. 
In  thU  class  of  cases  the  pleader  must  state  all 
facts  necessa^  to  Inform  the  defendant  oi  ell 
acts  or  omissions  that  are  charged  against  the 
defendant,  so  as  to  enable  him  to  make  a  full 
and  complete  defense  thereto.  It  is  an  estab- 
lished rale  of  ideadlng  that  piobatl'n  facts  need 
not  be  pleaded." 

See,  also,  Croft  t.  Northwestern  B team- 
ship  Co.,  20  Wash.  176,  66  Pac.  42. 

[2]  Assignments  numbered  2  to  11,  inclu- 
sive, are  directed  to  the  action  of  the  court 
In  orermllng  certain  objections  and  sastalu- 
ing  others  to  questions  propounded  to  the 
witnesses  at  the  trial.  These  assignments 
relate  principally  to  the  action  of  the  court 
In  the  admission  of  evidence  tending  to  show 
the  effect  of  respondent's  injuries  upoo  him, 
and  that  he  suffered  considerable  Inconveni- 
ence and  pain  In  attnnptlng  to  perform  his 
work  after  the  accident.  The  evidence  was 
offered  and  admitted  upon  the  theory  that  it 
tended  to  show  the  extent  of  the  Injuries,  and 
not  in  sui^rt  of  any  claim  of  financial  loss. 
Financial  loss  was  not  alleged  in  the  com- 
plaint, and  the  court  instructed  the  Jury 
upon  this  point  to  the  effect  that  It  could  not, 
it  it  should  find  for  respondent,  allow  him 
any  damages  for  loss  of  time  or  for  loss  of 
earning  capacity.  Upon  the  theory  above 
stated  the  rulings  complained  of  were  correct. 
Oriffen  v.  City  of  Lewlston,  6  Idaho,  231,  6S 
Pac.  545;  Tarr  v.  Oregon  Short  Line  tL  B. 
Oa,  14  Idaho,  192,  93  Pac.  957,  125  Am.  St 
Kep.  161. 

[3]  At  the  close  of  the  testimony  on  behalf 
of  respondent  appellant  moved  for  a  nonsuit 
and  when  the  proof  on  behalf  ot  both  parties 
was  concluded,  this  motion  was  renewed. 
Appellant  also  moved  for  an  Instructed  ver- 
dict in  its  favor,  all  of  which  motions  raised 
the  question  of  the  sufficiency  of  the  evidence 
to  sustain  a  verdict  in  favor  of  respondent 
The  court  overruled  the  motlMis.  Assign- 
ments of  error  numbered  12  to  17  inclusive 
question  the  sufficiency  of  the  evidence.  A 
careful  examination  of  the  record  convinces 
us  that  neither  of  appellant's  motions  for 
nonsuit  nor  Its  motion  for  an  instructed  ver- 
dict should  have  been  granted,  and  that  the 


evidence,  takra  as  a  whole,  Is  snfficimt  to 
sustain  the  verdict  and  judgment  Tbe  role 
Is  well  settled  that  a  judgment  will  not  be 
disturbed  upon  appeal  when  It  is  based  upon 
a  verdict,  where  there  Is  substantial  ctrnflict 
In  the  evidence.  See  Moiitgom«7  v.  Gray 
(on  rriiearin^  26  Idaho,  686,  144  Pmc  646, 
and  cases  therein  cited. 

[4]  It  Is  urged  by  appellant  that  ednce  tbe 
evidence  falls  to  show  re^KHadent  sustained 
financial  loss  by  reason  of  his  injuries,  and 
since  his  Injuries  are  not  permanent,  he  is 
not  entitled  to  a  jndgmait  for  num  than 
nominal  damages.  We  are  not  In  accord  vrlth 
this  contentlcm.  The  evidence  shows  that 
as  a  direct  result  of  the  accident  respcwdent 
suffered  considerable  physical  pain,  and  this 
is  a  proper  element  of  damage.  Ta^  T.  On- 
gon  Short  Line  B.  B.  Co.,  snpra. 

Assignments  numbered  18  to  24,  Inclaslve, 
present  as  erroneous  certain  instructions  giv- 
en  and  others  refused  by  the  court  ITie 
court's  instructions  to  the  jury,  taken  as  a 
whole,  correctly  state  the  law  aiH^llcable  to 
the  facts  in  this  casa  We  find  no  error 
therein. 

[B]  It  Is  also  contended  by  appellant  that 
the  Jury  resorted  to  chance  In  arriving  at  Its 
verdict  The  affidavit  of  one  of  ai^Uant's 
attorneys  was  filed  In  sui^rt  of  a  motion  for 
a  new  trial,  alleging  that  members  of  the 
jury  had  informed  him  that  each  juror  wrote 
or  caused  to  be  written  down  the  amount 
which  he  believed  the  respondent  entitled  to 
recover,  and  that  the  amounts  were  added 
and  the  sum  so  obtained  was  divided  by  12, 
which  result  was  returned  into  court  as  the 
verdict  of  the  Jury.  In  (^^)osltion  to  the 
motion  for  a  new  trial  respondent  filed  the 
affidavit  of  two  members  of  the  jury,  denying 
that  sudi  a  method  of  readilng  a  verdict  was 
resorted  to,  stating  the  manner  in  which  It 
was  reached,  and  showing  that  tbe  conduct 
of  the  jury  was.  In  all  respects,  regular  and 
proper.  We  conclude,  as  the  trial  judge  no 
doubt  concluded,  that  appellant'i  contention 
was  not  established. 

We  find  no  error  In  the  record,  and  the 
judgment  of  the  trial  court  is  affirmied.  Costs 
are  awarded  to  respondent 

SULUTAN,  a      and  BUDOB,  CfAcur. 


COBET  r.  BLACKWEUli  LUMBER  OO. 
•t  al. 

(Supreme  Court  of  Idahob    June  6,  1915.) 

CoNTIIf UAHCB  4=»7,  26  —  DrscBETion  —  Pbo- 
ODBEIOCRT  or  TEBTZUOirr— DmOEMCB. 
The  granting  or  refusing  to  grant  a  con- 
tinuance  of  a  case  is  largel;  in  the  souod  dis- 
cretion of  the  trial  court,  and  held.  In  this  case, 
that  under  the  facts  presented  by  the  affidavits 
for  a  continuance^  the  court  did  not  abuse  its 
discretion  in.  refuung  to  grant  a  oontbmanca 

[Ed.  Note.— For  otlwr  cases,  see  Continuance, 
Cent.  Dig.  H  IT,  18,  14^;  Dec:  Dig.  «s> 
7,  26.] 
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Appeal  from  District  Oooit,  Kootcoal 
Countr;  Bobwt  N.  Oonn.  Judge 

Action  1)7  W.  A.  Cco^,  trnstee  in  twnk- 
niptC7  of  B.  J.  JobannflB,  againBt  tbe  Black- 
weD  Lumber  Oompany,  a  corporation,  and 
another.  From  a  Jn^nesit  tor  defradaata, 
plaintiff  appeals.  Affirmed. 

See^  also,  24  Idalio,  642,  186  Fac.  742. 

Ezra  H,  Whltla,  of  Coeur  d'Alene,  and  Sam- 
nel  Stem,  of  Spokane,  Wasli.,  for  appellant 
John  P.  Gray  and  Frank  M.  WfcCarttiy,  both 
of  Cffiur  d'Alene,  (or  respondents. 

SULUVAN,  a  J.  This  action  was  brought 
by  the  plaintiff  as  trustee  in  baukmptcy  of 
one  B.  7.  Johannes  against  the  Blat^well 
Lumber  Company,  a  corporation,  and  Mrs. 
B.  J.  Johannes,  to  racorer  the  amount  of  an 
alleged  frandnlent  preference  attempted  to 
be  made  by  Johannes,  the  bankrupt,  to  bis 
dlTorced  wife,  one  of  the  defbndanta.  The 
lumber  company  waa  made  a  party  defendant 
because  if  had  In  its  possession  money  origi- 
nally dne  to  said  B.  J.  Johannes,  wbllo  the' 
latter  was  engaged  in  Oie  coal  bualnesa'  in 
Spokane,  Wash.,  and  because  a  ssmlahment 
or  attachment  had  been  issued  against  it  In 
■n  action  brought  by  the  Davenport  Coal 
Company  against  the  bankrupt  to  recorer 
money  dne  it  from  him.  The  complaint  was 
filed  March  26,  1912,  to  whldi  a  demurrer 
was  biterpoaed,  and  the  demurrer  was  not 
^[qxned  of  until  January,  1913,  when  It  was 
snstained.  The  plaintiff  elected  to  stand  on 
Us  complaint  and  refused  to  plead  further, 
snd  Judgment  of  dismissal  was  entered,  and 
from  that  judgment  an  appeal  was  taken  to 
this  court  (see  24  Idaho,  642,  IBS  Pac.  742), 
and  tbe  judgment  was  rerersed  and  the 
cause  remanded  for  further  proceedings.  On 
Uardi  S,  1914,  the  cause  came  <m  fOr  trial, 
and  the  application  was  made  to  postpone 
the  trial  because  the  plaintiff  had  not  yrt 
taken  tha  dq>osltlou  of  B.  J.  Johannes,  whidt 
be  desired  to  introduce  on  the  trial  of  the 
case,  and  also  because  of  the  aigag«naits  of 
Mr.  Stem,  one  of  the  attorneys  for  the  idaln- 
tUC,  who  took  the  more  acUre  part  in  the 
managonent  <A  this  case,  and  who  was  In- 
tending to  try  it  with  the  assistance  ot  Mr. 
^^la.  Tb%  court  d»iled  a  continuance, 
lod  thereupon  dlsmtased  Um  action  for  want 
of  pro  seen  tlon.  A  motion  was  made  to  va- 
mte  and  set  aside  the  Judgment  of  dismissal 
and  the  vpssl  is  from  tite  Judgment  and  the 
order  denying  the  motion  to  vacate  the  Judg- 
ment 

The  «rors  assigned  Involve  the  addon 
the  eonrt  in  refusing  to  grant  a  continuance 
and  in  diamiasing  the  case  for  want  of  prose- 
cntitm,  Tlie  motion  to  vacate  the  Judpuent 
wia  presented  on  certain  affidavits  and  the 
iword  in  the  caae.  A  contlnoance  was  ask- 
ed for  the  pnrpoBs  of  procuring  the  d^sl- 
tton  of  the  bankrupt,  and  it  was  contended 
that  all  possible  diligence  was  exercised  In 


attempting  to  procure  said  deposition,  but 
that  It  was  impossible  to  locate  the  said 
Johannes,  and  that  be  was  finally  located  in 
Hdena,  Mont  It  Is  a  well-recognized  rule 
that  the  discretion  of  the  trial  court  in  refus- 
ing or  grantii^  a  nmtlnuance  will  not  he 
reversed  on  appeal  unless  there  appears  from 
the  record  a  clear  abuse  of  such  discretion^ 
and  we  are  unable  to  say  from  the  whole 
record  that  Uie-trlal  court  abused  its  dlscre- 
tioD  in  reusing  to  giant  tbe  continuance. 
None  of  tiie  facts  showing  tiie  diligence  used 
1^  Che  SKKllant  in  ascertaining  tbo  where- 
abouts of  said  Johannes  in  order  to  take  hU 
d^MSition  are  set  forth  in  the  affidavits,  and 
the  trial  court  evidently  concluded  that  when 
the  plaintiff  knew  that  said  case  would  come 
on  for  trial,  he  onght  to  have  made  certain 
^orts  to  locate  bis  witnesses,  and  In  case  be 
could  do  so,  be  ought  to  have  set  forth 
tiie  ftiets  in  bis  affidavit  aa  to  what  be  bad 
done  in  regard  to  tbe  matter.  If  the  plain- 
tiff bad  been  depending  on  the  d^osltlon  of 
Johannes  In  the  trial  of  said  case,  a  prudent 
or  careful  plaintiff  would  have  certainly 
kept  Informed  as  to  his  location  or  made 
timely  vBort  to  asoertain  tbe  location  of  his 
witness  in  order  to  enable  falm  to  take  bis 
deposition.  While  this  court  would  have 
been  fully  Justified  In  holding  that  tbe  court 
did  not  abuse  its  discretion  in  case  it  had 
granted  the  continuance  we  cannot  say  that 
be  abused  his  discretion  in  refusing  to  grant 
a  continuance  under  the  facts  set  forth  in 
the  affidavits. 

The  Action  of  the  court  therein  and  in  en- 
tering a  Ju^pn^t  of  dismissal  must  there- 
fore be  affirmed ;  and  it  la  so  orderedi  with 
costs  in  favor  of  tbe  respondents. 

BUDOB  and  MOBGAN,  JJ.,  concur. 


DAVENPORT  et  al.  v.  BURKE. 

(Sopreme  Court  of  Idaho.   June  5,  1915.) 

1.  Appeal  and  Hseor  4=»1078— AssiaNiumB 
OF  Ebbok— Bsisr  Ann  AsauuBNT. 

Where  assignments  of  tri*or  are  set  out  In 
counBel's  brief  as  prescribed  by_  the  rules  of  this 
court,  but  are  not  discussed  either  in  the  brief 
or  upon  <««!  a^nmeut,  and  whoe  no  authori- 
ties are  cited  in  support  of  said  assignmrats  of 
error,  the  same  will  not  be  considered  or  de- 
termined by  this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4256-4281;  Dec  iXg.  «=» 

a.  PLBADXne  ^3850— JUnOHSNX  OR  PLBAn- 

iHos— Emor  or  Motion. 

When  a  party  moves  for  judgment  on  the 
pleadings,  he,  not  only  for  the  purposes  of  his 
motion,  admits  the  truth  of  all  tbe  allegations 
of  bis  adveHwry.  but  must  also  be  deemed  to 
have  admitted  toe  untruth  all  his  own  al- 
legatitms  'which  have  heen  denied  by  his  adversa- 
ry. Walling  V.  Bown,  9  Idaho,  184,  72  Pac.  960, 
approveid  and  followed. 

[Ed.  Note.— F(v  other  cases,  see  Fleadiiw» 
Cent  Dig.  H  X053»  10M»  1070^077 ;  Dec  Dig. 
«=»350.] 
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8.  Pleadino  ^=»345  —  Judgment  on  Plead- 

ZNGB— Right. 

A  judKmeot  on  the  pleading!  results  from 
the  fact  that  the  onawer  doea  not  put  in  issue 
any  of  the  material  allegations  of  the  complaint, 
or  where  the  pleadings  show  upoo  their  face 
that  the  part;  is  entitled  to  recover  without 
proof.  A  judgment  on  the  pleadings  is  allow> 
able,  not  bMause  of  lacb  of  proof,  but  becanae  of 
the  lack  of  an  issue. 

[Ed.  Note.— Por  other  cases,  see  Pleading, 
Csit  Dig.  H  10G0-10S9;  Dec  Dig.  «s>345.] 

4.  Plbadino  4=»343~Judoment  on  Plkad- 

INOe— ISBOES. 

Where  issues  of  fact  are  raised  b;  the  plead- 
ings, which  require  evidence  to  establish  before 
the  court  can  intelligently  determine  whether 
such  issues  are  with  the  plaintiff  or  defendant, 
it  is  error  to  enter  judgment  on  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  1048-1051 ;  Dec.  Dig.  «^343.] 

6.  PLEADINQ  $=»345 — JUDGUENT   ON  PlEAD- 

ZNQ8— Defense. 

If  but  one  defense  is  good,  the  entire  plead- 
ing cannot  be  deemed  friToloua  or  sabject  to  a 
motion  for  judgment  on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  105&-1059 ;  Dec  Dig.  «=>345.] 

6.  Pleading  «=»343-^irDGMBNT  on  Pi*ad- 
XNGs — Issues. 

Motion  for  Judgment  on  the  pleadings 
should'  not  be  granted,  unless  it  clearly  appeta 
on  the  face  of  the  pleadings  that  there  are  no 
material  issues  raised  by  the  same. 

[ESI.  Note.— For  other  case^  see  Pleading, 
Cent.  Dig.  §{  1048-1051 ;  DecTDig.  «»343.1 

7.  Pleading  4t=»343-~JuDGi(ENT  ON  Plbad- 

INQ8— GBANTINO  of  MOTION. 

Held,  under  the  facts  in  this  case,-  that 
there  were  material  issues  raised  by  the  plead- 
ings,  and  that  it  was  revefsible  error  for  the  tri- 
al court,  upon  a  mere  motion,  to  adjudge  and 
determine  the  rights  ot  the  parties  to  tUs  Utis»,- 
tion  without  a  hearing. 

[Ed.  Note.— For  other  caaee,  see  Pleading, 
Cent  Dig.  |§  1048-1051;  Dec.  Dig.  ^343.] 

.  Appeal  from  District  Court,  Shoshone 
County;  John  M.  nynn,  Judge. 

Action  by  Horace  M.  Davenport  and  others 
against  Patrick  liurke.  From  a  Judgment  for 
plaintiffs,  d^ndsDt  appeals.  Reversed  and 
remanded. 

James  A.  Wayne,  of  Wallace^  for  aiHPellant 
James  E.  Oyde  and  John  H.  Wourms,  both 
of  Wallace,  for  respondents. 

BDDGE.  J.  This  iS  an  action,  brought  In 
the  district  court  of  the  First  Judicial  district 
In  and  for  Shoshone  county,  to  cancel  two 
certain  contracts  for  the  purchase  of  mining 
claims  hereinafter  referred  to  and  to  declare 
said  contracts  null  ahd  void  and  not  a  doud 
upon  piaintlfT^  title,  and  for  the  possession 
and  right  to  the  possession  ot  said  mining 
claims  as  against  the  defendant 

The  rulings  of  the  trial  court  In  this  case 
were  upon  issues  of  law  raised  on  the  plead- 
ings. We  have  therefore  concluded  that 
It  will  net  be  necessary  to  set  out  In  full  all 
of  the  allegations  of  the  complaint,  the 
denials,  and  afflrmaUve  allegations  contain- 
ed In  the  secrad  amended  answer  of  the  de- 
fendant to  the  complaint  To*  tba  aaid 
amended  answer,  s^iarate  demurrers  were 


filed  by  the  plainUtb  and  the  court  over^ 
ruled.  Separate  demnrms  of  each  of  the 
plaintiffs  were  filed  to  the  second  ammded 
cross-complaint  of  the  defendant  and  were 
by  the  trial  court  sustained,  whereupon  the 
def^dant  declined  to  amend  his  said  second 
amended  cross-comi^lnt,  and  the  same  was 
dismlsBed.  On  16,  IftlS,  the  plaintdfTs 
moved  the  court  for  Judgm^t  on  the  plead- 
ings, to  wit,  the  complaint  and  tibe  secwd 
amended  answer,  whldL  motion  was  by  the 
trial  conrt  sustained.  Judgm^t  was  thereup- 
on rendered  and  entered  against  the  defend- 
ant and  in  favor  of  the  plaintiffs,  as  prayed 
for  in  plalntilfs'  complaint  lUs  is  as  ap- 
peal from  the  Judgment 

[1]  It  will  not  be  necessary,  for  the  pur- 
pose of  disposing  ot  this  case,  to  discuss  the 
action  ot  the  trial  court  in  sustaining}  the 
separate  demurrers  of  the  plaintiffs  to  the 
second  amended  cross-compIalnt  of*  Uie  de- 
fendant, for  the  reason  that  counsel  has  not 
deemed  it  necessary  to  discuss  th%  action  of 
.Oie  court  in  this  respect,  although  assigned 
as  error  in  his  brief.  Where  assignments  of 
error  are  made  In  counsel's  brief  but  not 
discussed  either  In  the  brief  or  upon  oral 
argument,  and  where  no  authorities  are  dted 
in  support  of  the  asslgnmrat  of  error,  said 
assignment  will  not  be  discussed  by  this 
court  Idaho  Merc.  Co.  v.  Ealenguln,  8 
Idaho,  1(^,  66  Pac  933;  Farnsworth  v. 
Pepper,  148  Pac.  48. 

[7]  We  will  confine  ourselves  to  a  discus- 
sion of  the  second  and  third  assignments  ot 
error  In  appellant's  brief,  to  wit: 

f^econd.  "The  court  erred  in  sustaining  plain- 
tiffs* motion  tvt  a  Judgment  on  the  pleadings." 
Third.  "The  court  erred  in  utering  the  Judg- 
mojt  ot  diBmissal." 

In  order  to  detmnine  whethw  tlie  court 
erred  in  sustaining  the  plalntlffiB'  motion  tor 
Judgmmt  on  the  ladings,  and  thereafter 
entering  up  Judgment  of  dismissal,  it  becomes 
necessary  to  refer  briefly  to  the  allegatlona 
of  the  complaint,  the  denials,  and  aflBtma- 
tlve  allegations  ot  the  answv. 

Among  othtT  things,  it  la  alleged  In  tiie 
complaint  of  the  plaintiffs  that  on  June  8, 
1912,  the  plalntifra,  with  the  exception  ot 
John  H.  Wourms,  were  tlie  owners  of  certain 
lode  mining  (dalms  dtuate,  lying,  and  being 
in  Beaver  mining  district,  county  ot  Sho- 
shone, state  ot  Idabf^  known  aa  the  "Ama- 
son,"  "Manhattan,"  "Monitor,"  "AJtuc," 
"Glenwood."  "Staten  Island,"  "New  York," 
and  "Morimac"  group  of  mtailng  claims.  It 
is  alleged  tliat  there  were  two  options  to 
purchase  the  above-named  mining  claims 
given  to  the  defendant  by  the  6wners  tliere<^ 
part  of  whom  resided  in  Wallace,  Idaho,  and 
the  others  in  Denver,  Cola  For  the  purpose 
ot  brevity,  the  contracts  will  be  treated  and 
referred  to  in  this  <^dni(Hi  as  one. 

The  plaintiffs  allege  that  the  oonsldttatlon 
to  he  paid  by  the  defendant  under  the  optttm 
to  purchase  the  mining  claims  referred  to 
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wss  ^60,000,  Which  said  omoimt  was  dlvld- 
ed  Into  various  sums,  the  first  payment  of 
$16,000  falling  dne  on  or  before  Decemlwr  3, 
1912,  which  amount  the  plaintiffs  allege  the 
defendant  did  not  pay,  and  tbat,  by  reason  of 
bis  failure  so  to  do,  plaintiffs  brought  this 
action. 

The  contracts  marked  Exhibits  A  and 
B,  attached  to  and  made  a  part  of  plaintiffs' 

complaint,  among  other  things,  proTlded: 
First,  tbat  Burke  was  to  have  the  Immediate 
possession  of  said  property:  second,  that 
the  deed  conveying  the  Interest  of  the  plain- 
tiffs to  the  mining  claims  was  to  be  placed  In 
the  First  National  Bank  at  Wallace,  Idaho, 
and  the  First  National  Bank  of  Denver,  Colo., 
to  be  delivered  to  Burke  upon  the  payment  of 
tbe  Installments  as  they  became  due  under 
the  contract  of  purchase;  third.  Burke,  un- 
der the  terms  of  the  contract,  agreed  to  do 
certain  development  work ;  fourth,  It  was 
agreed  that  Burke  mlgbt  extract  and  ship 
certain  ore  from  said  mining  claims;  fifth, 
25  per  cent  of  the  net  smelting  returns  from 
all  shipments  of  ore  were  to  be  applied  upon 
the  payments;  sixth,  it  was  to  be  provided 
that  all  buildings  and  machinery  placed  upon 
the  property  by  Eurke  should  become  the 
property  of  the  owners  in  the  event  Burke 
did  Dot  comply  with  the  conditions  of  the 
contracts;  seventh,  It  was  agreed  that  Burke 
shonid  save  the  owners  from  any  liens,  Judg- 
ments, liabilities,  or  indebtedness  of  any  kind 
or  nature  during  the  life  of  the  agreement; 
eighth,  that  time  was  the  essence  of  the  con- 
tracts; ninth,  that  nothing  in  the  contract 
should  be  so  construed  as  to  compel  Burke 
to  purchase  said  mining  claims  or  render 
Mm  liable  In  damages  If  he  failed  so  to  do, 
if  he  finally  concluded  not  to  avail  himself 
of  the  conditions  of  the  contract. 

The  complaint  sets  forth  that  the  plaintiffs 
had  performed  all  of  the  things  prescribed 
to  be  performed  by  them  under  the  provisions 
of  the  contract,  and  at  the  time  of  the  com- 
mencement of  the  suit  Burke  had  paid  |175 
on  the  purchase  price.  It  is  further  alleged 
that,  prior  to  the  commencement  of  this 
action,  the  owners  of  the  mining  claims  In- 
volved in  this  litigation  gave  to  one  John 
H.  Wourms,  who  Is  made  a  respondent  in 
tills  action,  an  option  to  purchase  these  same 
mining  claims;  that  Wourms  had  demanded 
of  Burke  the  possession  of  said  claims,  but 
he  had  refused  to  deliver  the  possession  or 
10  pay  the  balance  due  on  December  3,  1912. 

The  plaintiffs  pray  that  It  be  decreed  that 
the  defendant  bad  violated  the  terms  and 
conditions  of  the  agreements,  and  that  said 
contracts  be  canceled  and  held  for  naught, 
and  that  the  defendant  be  enjoined  from  in- 
terfering with  the  possession  of  the  plain- 
tiffs In  said  mining  claims. 

To  this  complaint  the  defendant  Burke 
filed  a  second  amended  answer.  In  which  he 
sdmlts  the  signing  of  the  two  contracts  of 
the  plaintiffs  (Exhibits  A  and  B),  but  avers 
that  said  contracts  were  not  signed  until 
149  P.-83 


June  17, 1912,  denies  that  he  ever  assented  to 
the  terms  and  conditions  of  said  contracts 
(Exhibits  A  and  B),  and  alleges  that  in 
truth  and  In  fact  defendant's  signature  there- 
to was  obtained  by  and  through  the  false 
and  ^udulent  representations  of  plaintiff 
Charles  W.  Betts,  who  was  then  and  there 
acting  as  the  agent  of  all  of  the  plaintiffs, 
with  the  exertion  of  Flohr  and  Wourms,  and 
alleges  that  his  signature  to  said  contracts 
was  obtained  in  the  following  manner,  and 
under  the  following  conditions  and  circum- 
stances, to  wit :  That  on  or  about  September 
14,  1911,  one  William  T.  Tracy  entered  into 
a  contract  In  writing  with  plaintiffs  Daven- 
port, Flohr,  Betts,  the  estate  of  Barry  N. 
Uillard,  and  Charles  F.  Asp,  for  the  purchase 
of  all  right,  title,  and  Interest  of  the  afore- 
said parties  in  and  to  the  mining  claims  de- 
scribed In  the  complaint.  In  which  said  con- 
tract the  defendant  was  named  as  a  party* 
but  was  not  interested,  and  was  only  known 
as  a  nominal  party  thereto,  which  contracts 
with 'Tracy  are  set  out  in  heec  verba  In  the 
defendant's  second  amended  answer;  that 
on  or  about  February  13,  1012,  Tracy  forfeit- 
ed his  contracts,  and  thereupon  plaintiffs  pro- 
posed to  the  defendant  that,  if  he  would  as- 
sume all  the  debts  incurred  by  Tracy  under 
his  contracts,  which  amounted  to  about  the 
sum  of  19,000,  and  would  publish  in  the 
Press  Times,  a  newspaper  published  In  the 
dty  of  Wallace,  Shoshone  county,  Idaho,  a 
notice  to  the  public  that  he  would  assume 
and  pay  all  obligations  and  fulfill  all  con- 
tracts incurred  or  entered  into  by  Tracy,  the 
plaintiffs  would  enter  Into  a  contract  or  con- 
tracts with  the  defendant  for  the  sale  to  the 
defendant  of  the  mining  claims  referred  to 
in  the  plaintiffs'  complaint,  for  the  same  con- 
sideration as  was  required  to  be  paid  by  Tra- 
cy, and  would  ffive  the  defendant  the  $ame 
length  of  time  after  the  date  of  said  con- 
tracts within  which  to  make  said  paymcnta 
as  had  been  given  to  Tracy;  that  be  accept- 
ed said  offer,  and  on  or  about  June  17,  1012, 
was  advised  by  the  plaintiff  Betts,  who  was 
then  acting  for  himself  and  as  the  agent  of 
all  of  said  plaintiffs,  with  the  exception  of 
Flohr  and  Wourms,  that  contracts  drawn  in 
accordance  with  the  oral  agrement  between 
plaintiffs  and  defendant  were  at  the  Firat 
National  Bank  of  Wallace,  Idaho,  and  ready 
for  defraidant's  signature;  tltat  said  Betts 
then  advised  the  defendant  that  the  contracts 
were  identical  In  terms  with  the  contracts 
theretofore  made  between  the  plaintiffs  and 
Tracy,  except  as  to  the  time  when  payments 
thereunder  were  required  to  be  made,  which 
had  been  modified  in  accordance  with  the 
oral  agreement  between  the  plaintiffs  and 
defendant?  that  thereupon  the  defendant 
went  with  the  said  Betts  to  the  First  Nation- 
al Bank  of  Wallace,  and,  without  reading  the 
said  contracts  (Exhibits  A  and  B),  but  rely- 
ing on  the  statements,  assurances,  and  repre- 
sentations of  Betts  that  said  contracts  were 
identical  with  the  Tracy  contractsi  with  the 
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exception  of  the  time  for  payments,  signed 
bis  name  to  said  contracts. 

Defendant  alleges  that  on  or  about  April  2, 
1912,  be  entered  into  possession  of  said  min- 
ing claims  pursuant  to  tbe  terms  of  the  oral 
agreement  entered  Into  between  Qie  plain- 
tiffs and  tbe  defendant,  and  wt  under  tbe 
terms  and  conditions  of  Exhibits  A  and  B. 

The  defendant,  for  lack  of  sufficient  Imowl- 
edge  or  Information  to  enable  bim  to  form  a 
b^.ef,  denies  tiiat  tbe  plaintiffs  on  December 
4,  1913,  gare  an  option  to  Wourms  to  pnr- 
chase  said  mining  property,  and  in  like  man- 
ner denies  any  knowledge  of  tbe  existence  or 
conditions  of  said  or  any  option,  and  alleges 
that.  If  said  option  was  giv^  to  said  Wounns 
to  purchase  said  mining  claims,  said  Wourms 
took  said  option  with  fall  Imowledge  of  the 
rights  claimed  by  tbe  defendant 

Further  answerli^  said  complaint,  and  by 
way  of  affirmative  defense,  the  defendant  al- 
leges, among  other  things,  that,  at  the  time 
Tracy  forfeited  his  right  under  said  con- 
tracts, he  <Tracy)  bad  incurred  and  owed  ap- 
proximately 98)000  for  labor,  supplies,  and 
material  furnished  to  and  used  by  him  in 
prosecuting  work  under  said  contracts,  which 
amount  the  defendant  alleges  be  paid. 

The  defendant  further  alleges  that  he  pub- 
lished the  notice  agreed  upon  in  the  Press 
Times,  pnbll^ed  in  the  dty  of  Wallace ;  that 
on  or  about  April  2,  1912,  he  entered  upon 
said  lode  mining  dalms  and  prosecuted  worV 
thereon  under  said  oral  contract  until  he 
was  oijolned  In  this  action,  which  was  on  or 
about  December  16, 1912 ;  that,  In  the  prose- 
cution of  said  work  upon  said  mining  claims, 
he  expended  about  $80,000. 

Defendant  alleges  that  tbe  contracts  (Ex- 
hibits A  and  6),  signed  by  the  defendant  and 
attached  to  and  made  a  part  of  the  plaintiffs* 
complaint  were  and  are  materially  and  sub- 
stantially different  In  terms  and  conditions 
from  the  Tracy  contract  or  the  oral  contract, 
among  other  things,  in  the  following  particu- 
lars: In  the  Tracy  contract,  the  right  of  the 
bolder  of  said  contract  to  extract  ore  from 
said  premises  was  limited  only  by  the  fol- 
lowing provisions,  to  wit : 

"It  is  hereby  further  agreed  that  the  parties  of 
the  second  part  shall  have  the  right  to  extract 
and  ship  any  and  all  ore  encountered  during  the 
course  of  developmeDt  work  on  said  property, 
provided,  however,  that  the  parties  of  the  second 
part  shall  deposit  to  the  credit  of  the  parties  of 
the  first  part,  at  the  Baid  First  National  Bank, 
an  amount  equal  to  one-fourth  of  the  smelter  re- 
turns received  from  such  shipments,  which 
amounts  so  deposited  shall  be  applied  towards 
the  liquidation  of  the  payments  as  they  fall  due 
at  the  time  and  in  tbe  maimer  as  hereiub^or« 
set  forth." 

While  in  the  contract  which  this  defendant 
alleges  be  was  induced  to  sign  without  read- 
ing, as  herein  referred  to,  there  had  been  In- 
serted tbe  following  prorisiffli: 

"It  is  hereby  further  agreed  that  the  party  ot 
tbe  second  part  shall  have  tbe  right  to  mine,  ex- 
tract, and  ship  any  and  all  ore  encountered  dur- 
ing the  course  of  development  work  on  said 
property,  such  ore,  thus  encountered,  not  lying 


or  contained  within  the  boundaries  of  tbe  un- 
derground working  as  the  same  exist  at  the 
time  of  the  execution  of  this  agreement^  tbe  in- 
tent and  meaning  of  this  provision  being  that 
new  ore  bodies  must  be  discovered  during  the 
course  of  development  work,  lying  outside  and 
exterior  to  the  present  boundaries  of  the  under- 
ground workings,  and  from  which  new  ore  bodies 
the  party  of  the  second  part  is  hereby  given  the 
right  to  mine,  extract,  and  ship  ore,  during  tba 
oniinary  course  of  development  work  and  in  tbe 
general  acceptation  of  that  term,  hat  no  right 
is  hereby  given  or  granted  to  the  party  of  the 
second  part  to  stope  upon  new  ore  bodies,  thus 
encountered,  or  mine,  extract,  or  ship  any  ore 
therefrom  in  any  other  manner  than  as  herein 
provided.  Any  ore  tlius  mined,  extracited,  or 
shipped  shall  be  known  as  'development  ore.' " 

It  is  contended  by  the  defendant  that  by 
reason  of  the  fact  that  the  contracts  (Exhib- 
its A  and  B),  signed  by  him  under  the  facts 
recited  In  bis  second  amended  answer,  con- 
tained coDditions  which  were  in  many  re- 
spects entirely  different  from  the  Tracy  con- 
tract or  oral  contract  under  which  he  went 
Into  possession  of  said  mining  claims,  it  was 
impossible  for  blm  to  comply  with  tbe  terms 
and  conditions  of  Exhibits  A  and  B. 

It  la  insisted  by  the  plalnUfTs  that  the  de- 
fendant went  Into  possession  of  said  mining 
claims  under  Exhibits  A  and  B,  and  failed 
to  comply  with  the  provl^ons  of  said  con- 
tract This  Is  denied  by  the  defendant,  who 
Insists  that  there  were  no  payments  due  un- 
der tbe  contract  entered  into  between  him 
and  the  plaintiffs  at  the  time  of  the  com- 
mencement of  this  action ;  that  said  pay- 
ment did  not  fall  due  until  February  19, 1913. 
While,  upon  the  other  hand,  the  plaintiffs 
Insist  that  the  first  payment  fell  due  on  De- 
cember 3,  1912,  under  Exhibits  A  and  B. 

It  will  be  observed,  from  reading  the  com- 
plaint and  the  answer  in  this  case,  that  there 
are  several  Important  issues  raised  by  the 
pleadings,  not  only  with  reference  to  the  date 
of  payments,  but  the  right  of  the  defendant 
to  extract  and  ship  ore  encountered  during 
the  course  of  development  work  on  the  prop- 
erty, and  to  apply  the  proceeds  In  the  pay- 
ment of  royalties  and  the  reduction  of  the 
indebtedness.  There  are  issues  made  by  the 
pleadings  which  might  involve  the  right,  title, 
and  Interest  In  and  to  said  mluhig  eliiims  of 
one  or  more,  If  not  all,  of  the  plaintiffs ;  to 
what  extent  the  defendant's  right  to  act  un- 
der his  contract  was  Involved  by  reason  of 
subsequent  contracts  {^ven  to  respondent 
Wourms,  as  well  as  the  acceptance  of  roy- 
alties; the  possession  of  the  defendant 
whether  under  the  contract  known  as  Elxliib- 
Its  A  and  B  or  under  an  oral  contract ;  and 
the  question  of  whether  or  not  there  was  a 
part  i)erformance  which  would  relieve  tlie  de- 
fendant from  the  provisions  of  section  GCK)7, 
Rev.  Codes — all  of  which  Issues  were  conced- 
ed suHlclently  well  pleaded  to  withstand  the 
assault  of  the  plaintiffs'  separate  demurrer 
filed  to  the  defendant's  amended  answer. 

Section  8317,  Rev.  Codes,  provides: 

"Where  a  contract,  which  is  required  by  law 
to  be  in  writing.  Is  prevented  from  bcin§r  put 
into  writing  by  tbe  fraud  of  a  party  thereto. 
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Aoj  other  party  vho  Is  by  midi  frand  led  to  be- 
lieve that  it  is  in  writing,  and  acts  upon  such 
belief  to  his  prejudice,  may  enforce  it  against 
the  fraudulent  party." 

[2]  As  was  heid  In  the  case  of  Walling  t. 
Brown,  9  Idaho,  184,  72  Pac.  960: 

"When  a  party  moves  for  judgment  on  the 
pleadings,  he  not  only,  for  the  purposes  of  his 
motioD,  admits  the  truth  of  all  the  allegations 
of  his  adversary,  but  must  also  be  deemed  to 
have  admitted  tne  untruth  of  all  hia  own  al- 
legations which  have  been  denied  by  bis  ad- 
versary." 

[3-1]  A  judgment  uiwn  the  pleadings  re- 
sults from  the  fact  that  the  answer  does  not 
pat  In  Issue  any  of  the  material  aIl^;ations 
of  the  complaint,  or  where  the  pleadings 
show  upon  their  face  that  the  party  is  mti- 
tled  to  recover  without  proof.  In  other  words, 
a  judgment  on  the  pleadings  Is  allowable, 
not  because  of  lack  of  proof,  but  because  of 
lack  of  an  issue.  Where  Issues  of  fact  are 
raised  by  the  pleadings,  which  require  evi- 
dence to  establi^  before  the  court  could  in- 
telUg^tly  determine  whether  such  issues  are 
with  the  plaintiff  or  defendant,  It  is  error  to 
alter  judgment  on  the  pleadings.  Alspaugh 
T.  Reid,  6  Idaho,  223,  65  Pac.  300 ;  Coombs  v. 
CoIltDS,  6  Idaho,  536,  57  Pac.  310;  Mills  Noy- 
el^  Co.  T.  Dunbar,  11  Idaho,  671,  83  Pac. 
932. 

In  the  case  of  Hicks  v.  Lovell,  64  Cal.  14,  27 
Pac.  942,  49  Am.  Rep.  679,  it  was  held  that: 

"Judgment  on  the  pleadings"  is  anthoriEed 
"only  where  an  answer  admita,  or  leaves  nnde- 
nied,  the  material  facts  stated  in  the  complaint." 

In  the  case  of  Johnson  v.  Manning,  3  Idaho 
(Hash.)  352,  29  Fac:  101,  It  was  held: 

"When  any  of  the  material  allegations  of  the 
complaint  are  denied  by  the  answer,  it  is  error 
to  render  judgment  on  the  pleadings." 

And  In  the  case  of  Swtnebart  r.  Pocatello 
Meat  &  Produce  Oo.^  S  Idaho,  710,  70  Pac. 
1064,  Oie  court  said: 

"Where  a  material  isane  of  fact  is  made  by 
the  pleadings,  judgment  on  the  pleadings  con- 
stitutes reversible  error," 

If  any  one  defense  Is  good,  the  entire  plead- 
ing cannot  be  deemed  frivolous  or  subject  to 
the  motion  for  a  judgment  on  the  pleadings ; 
nor  does  mere  vagueness  and  uncertainty 
render  a  pleading  subject  to  such  a  motion, 
or  the  pleading  of  evidence  or  legal  conclu- 
sions. 31  Cyc.  pp.  810,  611.  In  fact,  in  some ; 
jurisdictions  it  is  reversible  error  to  grant  a 
motion  for  a  Judgment  on  the  pleadings, 
where  a  demurrer  has  been  overruled.  Mc- 
Cown  V.  McSween,  29  S.  C.  130,  7  S.  E.  45. 

In  the  case  of  De  Courcey  v.  Cox,  94  Cal. 
669,  30  Pac.  96,  the  court  says: 

"We  have  not  overlooked  the  point  made  by 
appellant  on  the  action  of  the  court  in  granting 
the  motion  for  judgment  on  the  pleadings  on  the 
srouDd  that  the  complaint  ^d  not  state  facts 
aaEBcient  to  constitute  a  cause  of  action,  after 
hacinfc  overruled  a  demurrer  based  on  that 
eronnd.  We  think  it  nothing  more  serious  than 
u  irregnlarity,  which  it  is  better  to  avoid,  so 
or  ai  mcticable." 


As  a  general  rule,  It  might  be  stated  that 
a  motion  for  a  judgment  on  the  pleadings 
should  not  be  granted,  unless  It  clearly  and 
satisfactorily  appear  to  the  trial  court  that 
there  are  no  material  Issues  raised  by  the 
denials  In  the  answer  or  by  the  affltnnatlve 
allegations  of  the  answer.  To  finally  ad- 
judge and  determine  the  rights  of  litigants 
upon  a  mere  motion  without  a  hearing  or  af- 
fording a  full  opportunity  to  litigate  their 
rights  might  resnlt  In  great  injustice  being 
done. 

From  the  pleadings  In  this  case,  it  clearly 
appears  that  a  contract  was  Altered  into  be- 
tween the  parties  to  this  action.  That  there 
was  a  part  performance  of  a  contract  .can- 
not be  denied.  Neither  can  it  be  gainsaid 
that  the  def^dant,  while  in  poasessiou  of  the 
mining  claims,  paid  off  the  indebtedness  and 
expended  moneys  in  prosecuting  his  work  un- 
der a  contract  to  the  amount  of  approximate- 
ly $30,000.  The  court  was  not  in  a  position 
to  determine  from  the  pleadings  alone  wheth- 
er the  false  and  fraudulent  representations 
made  as  alleged  by  the  defendant  were  bind- 
ing upon  one  or  more  or  all  of  the  plaintiffs. 

Each  and  every  allegation  contained  in  the 
defendant's  answer,  whether  a  denial  or  an 
affirmative  aU^tion,  for  the  purposes  of 
the  motion  for  judgment  on  the  pleadings, 
was  admitted  to  be  true  by  the  plaintiffs,  and 
each  and  every  allegation  of  the  plaintiffs' 
complaint  that  was  denied  by  the  answer  was 
admitted  to  be  untrue  by  the.  plaintiffs.  The 
plaintiff  therefore  admitted  that  the  defend- 
ant entered  into  an  oral  c(»itract,  the  con- 
ditions of  which  were  exactly  the  same  as 
the  Tracy  contract,  except  as  to  the  date  of 
payments.  The  plaintiffs  admitted  the  false 
and  fraudulent  represenbatious  made  by  the 
plaintiff  Betts,  not  only  in  so  far  as  they 
bound  Betts  himself,  but  that  he  was  the 
agent  of  the  plaintiffs  and  made  said  repre- 
sentations for  and  on  behalf  of  the  plaintiffs, 
whereby  they  all  became  bound,  and  that  by 
reason  therein  the  defendant  was  misled,  as 
alleged  In  his  second  amended  answer. 

It  will  not  be  necessary  to  call  attention 
to  all  of  the  Issues  raised  by  the  pleadings  In 
this  case,  or  to  commrait  upon  the  admissions 
of  the  plaintiffs,  which  ore  deemed  to  be  true, 
for  the  purpose  of  a  motion  for  judgment  on 
the  pleadings.  Suffice  it  to  say  that  there 
are.  In  our  opinion,  material  Issues  raised  by 
the  pleadings,  and  that  reversible  error  was 
committed  by  the  trial  oonrt  In  sustaining 
the  plalDtifls*  motion  tor  a  Judgment  on  the 
pleadings. 

The  judgment  should  be  reversed,  and  the 
cause  remanded ;  and  it  Is  so  (^dered.  Coets 
are  awarded  to  appellant 
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HQ  PAOIVIO  BEPOBTEIB 


(Or. 


BMYTHE  T.  8BEYTHBL 
Appeal  of  STATE. 
(Supreme  Gonrt  of  Oregon.   Jiine  8,  1015.) 

1.  Appeal  and  Ebrob  «=>374— Dismisbal— 
Necessitt  or  Uhdehtakino. 

It  was  not  ground  for  the  dismiaaal  of  an 
appeal  by  the  district  attorney  in  a  suit  for 
divorce  that  he  filed  no  undertaking;  L.  O.  L, 
I  Q78,  expressly  excusing  tl^e  state  from  filing 
an  undertaking. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  2005-2010;  Dee.  Dig.  «s» 
874.] 

2.  Appeal  and  Ebbob  €=3801  —  Appeai,  by 
DiSTBiCT  AtTOBNET— Motion  to  Dismiss. 

On  appeal  by  the  district  attorney  in  a  di- 
vorce salt,  the  record  did  not  show  that  he  bnd 
been  served  with  summons  prior  to  the  trial 
of  the  suit,  or  that  he  bad  BDneared  in  the  suit 
as  required  by  Ia  O.  Li.  %  1020,  as  amended  in 
1911  (Laws  1911,  p.  126).  and  plaintiff  moved 
to  dismiss  the  appeal  on  the  ground  tliat  the 
appellant  had  no  authtirity  to  prosecute  It. 
Held  that,  in  view  of  the  fact  that  the  district 
attorney  bad  not  been  served  as  required,  and 
that  the  question  was  not  here  presented,  a  mo- 
tion to  dismiss  would  be  overruled  with  leave  to 
renew  it  on  argument  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  3161-3164 ;  Dec  Dig. 
801.] 

Id  Banc.  Appeal  from  Circuit  Court,  Marl- 
on County;  William  Galloway,  Judge. 

Action  by  May  Macombe  Smythe  against 
Ignatius  Martin  Smythe.  From  a  decree  for 
tbe  plaintiff,  the  District  Attorney,  In  the 
name  of  tlie  State,  appeals.  Motion  to  dis- 
miss the  appeaL  Motion  ovemiled,  with 
leave  to  renew  on  argument. 

B.  B.  Rlngo,  Dlst  Atty.,  at  Salem,  for  tbe 
State.   iTan  Q.  Martin  and  Garey  F.  Martin, 

both  of  Salem,  for  respondent. 

EAKIN,  J.  [1,  2]  This  is  a  motion  to  dls- 
mlsa  an  appeal  In  a  suit  for  a  divorce,  which 
was  commenced  by  the  filing  of  the  com- 
plaint. The  defendant,  Ignatius  Martin 
Siiiytlie,  was  a  nonresident  of  the  state,  and 
suninioDs  was  Issued  to  him  and  returned  by 
tbe  sheriff  of  Union  county,  N.  D.,  showing 
personal  service  In  said  county;  the  return 
being  indorsed  thereon.  The  case  was  tried 
before  the  county  clerk  of  Marlon  county. 
Or.,  as  referee,  and  findings  were  made  In 
favor  of  the  plaintiff,  and  a  decree  of  divorce 
granted.  Whereupon  the  district  attorney 
of  this  county  filed  a  notice  of  appeal  from 
said  decree.  The  plaintiff  served  a  motion  to 
dismiss  said  appeal,  in  which  six  grounds 
therefor  are  assigned ;  some  being  duplicates. 
First,  be  contends  that  the  notice  does  not 
describe  the  cou^t  to  which  the  appeal  Is  at- 
tempted to  be  taken.  This  point  is  disposed 
of  In  Smith  t.  Dwlght,  decided  by  this  court 
against  plaintiff's  contention  May  18, 1915, 
Paa  477.  It  Is  further  alleged  that  the  ap- 
pellant has  filed  no  undertaking  on  appeal, 
hut  this  is  disposed  of  by  reference  to  sec- 
tion 678,  L.  O.  L.,  which  excuses  the  state 
from  filing  an  undertaking.   The  further  ob- 


jection is  made  that  appellant  bas  no  author- 
ity in  law  or  legal  right  to  prosecute  this 
appeal.  The  assignments  of  error  in  the  ab- 
stract are:  (1)  That  the  evidence  falls  to 
support  the  findings  of  fact  and  conclusions 
of  law;  (2)  that  It  fails  to  support  the  de- 
cree of  the  court ;  and  (3)  that  the  complaint 
falls  to  state  a  cause  of  action.  It  appears 
from  the  record  before  us  that  no  objections 
or  exceptions  were  taken  at  the  trial  to  any 
fact  at  Issue  therein.  No  question  was  raised 
as  to  the  sufficiency  of  the  evldeuce,  nor  aa 
to  that  of  the  complaint.  Section  U^,  h. 
O.  L.,  as  amended  In  1911  (Laws  1911,  p. 
126),  provides: 

"In  any  suit  for  the  dissolution  of  the  mar- 
riage contract,  or  to  have  the  same  declared 
void,  the  state  is  to  be  deemed  a  party  defend- 
ant, and  the  party  plaintiff  in  such  suit  shall 
cause  the  summons  to  be  served  upon  the  Oa- 
trlct  attorney  of  the  district  within  which  tbe 
suit  }p  commenced,  or  his  duly  appointed  dep- 
uty, «t  least  ten  days  before  the  term  at  wh<.ch 
the  defendant  is  required  to  appear  and  an- 
swer. It  shall  be  tbe  duty  of  such  district  at- 
torney, so  far  as  may  be  necessary  to  prevent 
fraud  or  collusion  in  such  suit,  to  control  the 
proceedings  on  the  part  of  tbe  defense,  and  in 
case  the  defendant  does  not  appear  therein,  or 
defend  against  the  same  in  good  faith,  to  make 
a  defense  therein  on  behalf  of  the  state.  The 
court  shall  not  hear  or  determine  any  suit  for 
a  divorce  until  service  has  been  made  upon  the 
district  attorney  as  hereinbefore  provided,  un- 
less tbe  district  attorney  or  his  duly  appointed 
deputy  waive  the  provisions  of  this  section  by 
appi'srins  in  person  at  the  trial  of  ^aid  cause 
or  by  written  acknowledgment  of  service  waiT- 
ing  time  for  his  appearance  therein.  All  de- 
crees of  divorce  heretofore  granted  in  which  the 
reQuirempnts  of  this  section  have  not  been  onw 
plied  with,  are  hereby  validated  and  declared  to 
be  lefral  and  binding  upon  the  parties  thereto.  If 
otherwise  regular." 

This  record  shows  upon  its  face  that  the 
district  attorney  was  not  served  wllb  sum- 
mons prior  to  the  trial  thereof,  and  therefore 
the  circuit  court  bad  no  Jurisdiction  to  hear 
and  determine  the  same.  It  does  not  show 
that  be  appeared  in  the  suit,  but,  if  he  did, 
he  has  made  no  objections  or  taken  no  excep- 
tions to  the  rulings  therein.  In  Parrish.  t. 
Parrish,  52  Or.  160,  06  Pac,  1066,  the  daUes 
of  the  district  attorney  in  such  a  case  are 
referred  to  thus: 

"But  a  divorce  proceeding  la  sul  generis,  and 
necessarily  triangular  in  its  nature,  consisting 
of  the  plaintiiV,  the  defendant,  and  the  state. 
*  *  *  Although  not  named  in  the  pleadings 
in  the  first  instance,  the  state,  or  the  public,  is 
interested  in  the  result,  making  it  the  dut7  of 
tlie  court  to  guard  against  collusion  and  fraud, 
and  to  deny  the  prayer  for  divorce,  unless  sufii- 
cient  facts  properly  appear  to  justify  it  under 
the  law." 

In  Eggerth  t.  Eggertb,  16  Or.  626, 16  Pac. 
650,  it  Is  said: 

"When  the  district  attorney  intervenes  in  be- 
half of  the  state  in  a  suit  for  a  divorce,  and 
iiies  a  pleading  therein,  such  pleading  is  to  be 
};<jverned  by  the  same  rules,  so  far  as  applica- 
ble,  by  which  tbe  defendant's  pleading  u  sot- 
erned.^' 

In  Tiev  of  the  fact  that  the  district  at- 
torney was  not  served  with  the  summons  as 


4=nFar  other  cases  sea  same  topic  and  K£Y-NUldBBR  in  all  Key-Numlrared  Digests  and  ladaxM 


Digitized  by 


Google 


or.) 


UASCAIX  T>  MORBAT 


617 


required  by  the  statute  quoted,  and  that 
question  was  not  predated  here,  the  motion 
will  be  overruled,  with  leave  to  renew  It  on 
the  argument  of  the  case. 


UA8CALL  et  al.  t.  MTTRBAT  et  a1. 

(Supreme  Court  of  Oregon.   Jane  8,  1&16.  On 
FetidoD  for  Befaearimc  Julj  &,  191fi.> 

L  Advebse  Possession  e=»110— Pu^dino — 

"HOOTILB"— "PEACEiBLB." 
Wbere  the  complaint,  in  suit  to  quiet  title 
wcurcd  by  adverse  possession,  alleged  that  such 
posstissioQ.  had  been  "peaceable"  and  "hostile," 
there  was  no  such  coofiict  In  the  meaDing  of 
the  teroiB  aa  implied  that  the  possession  had 
not  been  hostile  to  the  owner,  since  "hostile" 
meant  tbat  the  plaintiffs  bad  been  in  possession 
u  owners  as  distloguisbed  from  one  holding  in 
recognition  of  or  in  subordination  to  the  true 
owner,  while  "peaceable"  meant  that  their  poe- 
aesaion  had  been  undisturbed  and  its  coatinuitj 
un broken. 

[Ed.  Note.--For  other  cases,  see  Adverse  Pos- 
ttsaon.  Cent  Dig.  Si  686-045;  Dec.  Dig.  «=» 
110. 

For  other  deSnitioiifl,  see  Words  and  Phrases, 
First  and  Second  Seriei,  Hostile  I'ossesaion ; 
Peaceable  Possession,] 

2.  EqciTT  «s»211  —  PuADino     Replt  — 

Depaxtube, 

la  suit  to  quiet  title,  where  the  complaint 
set  up  in  one  paragraph  fee-simple  ownership, 
snd  is  another  title  b^  adverse  possession,  while 
the  repi;  alleged  that  it  had  been  gained  by 
sale  on  execution,  concluding  by  saying  that,  im- 
mediately after  such  sale,  the  piaintiSs  took 
possession  and  held  continually,  the  complaint 
and  reply  were  not  so  inconsistent  as  to  render 
erroneous  the  refusal  of  the  court  to  strike  the 
reply  as  a  departure,  since  the  complaint's  al- 
legation of  fee-simple  ownership  rendered  per* 
nuasible  Its  further  ampHQcatloD  In  the  reply 
by  the  sllegation  of  title  by  the  sale. 

[Ed.  Note.— For  other  cases,  see  Equi^.  Gent. 
Dig.  1  484;  Dec  Dig.  ®=»211.1 

5.  QDiFrnvo  TnxE  ^=>12  -~  PosSESSioir  bt 
Plaintiff— Waivee  by  Defendant. 

Where  defendants,  in  a  suit  to  quiet  title, 
affirmatively  asked  complete  relief,  all  parties 
submitting  themselves  to  the  jurisdiction  of  the 
court,  such  defendants  waived  the  fact  that 
plaintiffs  were  not  in  actual  possession  of  part 
of  the  land  at  the  time  of  suit. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §1  44,  45;  Dec.  Dig.  «S=5l2.] 

4.  Advebse  Possession  «=s110— Pleading— 
Issues. 

In  a  suit  to  Quiet  title,  an  allegation  of 
ownership  in  fee  was  sufficient  to  admit  proof 
of  title  by  adverse  possession,  since  in  such  a 
nit  it  is  not  necessary  for  the  complaint  to  di- 
vulge the  chain  of  title  or  reveal  probative 
ficts;  It  being  snfficlent  If  the  pleadings  allege 
and  name  a  substantial  interest  in  the  plain- 
tifTs. 

IKd.  Kote. — For  other  cases,  see  Adverse  Pos- 
KKion,  Cent.  Dig.  ii  63tt-^;  Dec.  Dig.  «s> 
UO.J 

■ 

6.  Quieting  Title  (gss- 10— Title  to  Support 
Suit— Equitable  TrrLE. 

The  owner  of  an  equitable,  as  well  as  the 
owner  of  a  legal  title,  may  sue  to  quiet  title  to 
determine  all  adverse  claims  affecting  his  in- 
terest 

[Ed.  Note. — For  other  cases,  see  Qaieting  Tl- 
tl^  Cent  Dig.  H  36-42;  Dec.  Dig.  «s>10.] 


6.  Bbtoppel  «=>107  —  Tttle  bt  Bqitttabui 
esto  ppel— pleadiwot 

In  a  suit  to  quiet  title,  where  the  complsint 
alleged  fee-simple  ownership  and  title  by  ad- 
verse possession,  the  answer  was  a  general  de- 
nial, and  the  reply  alleged  title  under  sale  on 
execution,  and  the  evidence  failed  to  support 
the  clsim  of  adverse  po^ession,  while  it  ap- 
peared  that  the  execution  sale  did  not  confer  a 
legal  title  on  the  plaintiffs,  the  evidence  sup- 
porting an  equitable  title  only,  through  the  ac- 
q^uiescence  of  the  defendants  m  the  assertion  of 
title  by  the  plaintiffs,  although  an  equitable  es- 
toppel, must  be  pleaded  to  make  it  available, 
nevertheless  the  plaintiffs  could  rely  on  the  equi- 
table estoppel  of  the  defendants  to  vest  title  in 
them ;  for  the  answer  of  general  denial  afford- 
ed the  plaintiffs  no  opportunity  to  plead  title  by 
estoppel  in  the  reply,  while  the  equities  of  an 
unpleaded  estoppel  may  be  availed  of  if  such 
estoppel  was  not  pleaded  for  lack  of  opportu- 
nity. 

I  Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  g  207 ;  Dec.  Dig.  «e=3l07.] 

7.  Quieting  Title  ®=343— Pleading— Legal 
AND  Equitable  TriLE—VABiANCE. 

In  an  action  to  quiet  title,  where  oppor- 
tunity to  plead  an  equitable  title  by  estoppel  is 
presented,  but  only  a  legal  title  is  alleged,  while 
equitable  title  is  proved,  such  proof  is  a  fatal 
variance. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §§  84-87;  Dec.  Dig.  «=>43.] 

8.  Execution  <©='275 — Sale  of  Bxai^tt— Va- 
uditt.  ' 

Where  there  was  no  official  record  of  a  sale 

of  realty  on  execution,  no  order  was  made  con- 
firming the  sale,  and  no  deed  delivered,  although 
a  certificate  of  sale  was  given  to  the  purchas- 
ers, the  l^al  title  to  the  property  remained  in 
the  judgment  debtors,  and  the  sheriff's  sale  did 
not  convey  a  fee  title,  even  if  such  sale  was  In 
fact  regular  in  all  respects. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  S3  16,  148,  34B,  TOl-796;  Dec.  Dig. 
<3=»275.1 

9.  Execution  <S=»245  —  Title  by  Void  Sale 
equita.bly  confibmed  bt  judgment 
Debtobs. 

Where  a  sale  of  realty  under  execution  did 
not  vest  title  in  the  purchasers  because  there 
was  no  official  record  thereof,  no  order  confirm- 
ing it  and  no  deed  delivered,  the  land  being  as- 
sessed thereafter  to  the  purchasers,  they  and 
those  claiming  under  them  pajring  taxes,  which 
the  judgment  debtors  never  did  thereafter,  and 
where  Euch  debtors  waited  18  years,  until  the 
purchasers  sued  to  quiet  title,  before  claiming 
title  designedly  planning  to  delay  until  the  stat- 
ute of  limitations  barred  any  indebtedness  of 
theirs  before  asserting  title  so  as  to  recover  the 
land  free  of  the  claims  of  creditors,  the  silence 
and  acquiescence  of  the  judgment  debtors  was 
an  equitable  coofirmatioD  of  the  void  sale  under 
execution,  operating  to  validate  what  was  in 
point  of  law  no  sale  at  all. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  SI  681-686 ;  Dec.  Dig.  «8=>245.] 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty; Daltou  Biggs,  Judge. 

Suit  by  W.  R.  Mascall  and  another  against 
Alexander  Murray,  Jennie  Murray,  Adam 
Murray,  William  Murray,  and  another. 
Judgment  for  plaintiffs,  and  tbe  named  de- 
fendants appeal.  Affirmed. 

This  Is  a  suit  to  quiet  title  to  land  which  Is 
referred  to  In  tb«  record  as  the  Cupp  ranch 
and  is  described  as  follows: 


«=>Por  othor  eases  see  same  topic  and  KBT-NUHBBR  In  all  Key-Numbered  DlgeaU  and  Indexes 
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The  Boutheast  quarter  of  the  northwest  quar- 
ter, the  east  half  of  the  southwest  quarter  and 
the  southwest  quarter  of  the  southwest  quar- 
ter, section  3,  the  east  half  of  the  northeast 
quarter  o£  section  9,  and  the  southeast  quarter 
of  the  southeast  quarter  of  section  4,  in  town- 
ship 20  south  of  range  til  eaat  of  Willamette 
meridian  In  Malheur  county. 

The  land  was  owned  by  Alexander  Murray, 
A*am  Murray,  and  William  Murray  as  part- 
ners doing  business  under  the  Arm  name  of 
Murray  Bros.  On  April  29,  1S91,  the  partners 
made  an  assignment  for  the  benefit  of  their 
creditors,  and  on  that  day  conveyed  the 
above-described  land,  as  well  as  other  prop- 
erty, to  Malcolm  Moody  as  assignee,  who 
qualified  and  duly  accepted  the  trust  There- 
after, on  June  13,  1891,  pursuant  to  section 
7542,  li.  O.  L.,  the  creditors  elected  Kenneth 
McRae  as  assignee  in  lieu  of  Malcolm  Moody, 
who  had  been  named  by  the  debtors.  The  ad- 
ministration of  the  estate  was  not  completed 
until  1S99,  when  the  final  report  of  McKae 
was  approved.  Neither  Moody  nor  McRae, 
while  acting  as  assignee,  attempted  to  seHl  or 
dispose  of  the  land  in  dispute;  both  Moody 
and  McRae  acted  on  the  assumption  that  the 
land  Involved  herein  had  been  sold  at  a  sale 
on  execution. 

W.  R.  Mascall  and  Annie  W.  Jat^son,  on 
March  20,  1891,  commenced  an  action  at  law 
in  the  circuit  court  for  Grant  county  against 
Adam  Murray,  Alexander  Murray,  and  Wil- 
liam Murray,  as  partners,  for  $2,250,  due  on 
a  promissory  note,  together  with  interest  at 
the  rate  of  10  per  cent,  per  annum  from 
October  1,  18S9,  $2S0  attorney's  fees  and 
costs  and  disbursements.  SummonB  and  com- 
plaint were  served  upon  Alexander  Murray 
on  March  24,  1891,  in  Gra^it  county  and  ou 
Adam  Murray  and  William  Murray  on  April 
22,  1S91.  A  writ  ot  attachment  was  issued 
on  March  20,  1S91,  and  returned  April  20, 
1891,  showing  that  the  sheriff  bad  levied  on 
the  land  involved  In  the  suit  on  April  6, 
189L  The  attorneys  for  the  plaintitTs  tn  the 
law  action  on  April  20,  1891,  filed  a  motion 
for  a  default  Judgment,  and  order  of  sale  of 
attached  property ;  and  on  the  next  day  the 
clerk  of  the  courl^  acting  without  an  order 
from  the  Judge  and  believing  that  section 
185,  L.  O.  L.,  afforded  sufficient  authority,  en- 
tered a  Judgment  against  the  partners  for 
$2,600,  the  amount  of  principal  and  interest 
due  on  the  note,  $250  as  attorney's  fees,  costs, 
and  disbursements,  and  further  ordered  a 
sale  of  the  attached  property.  The  plalnUCfs 
herein  claim  that  an  execution  was  issued  on 
the  Judgment  in  the  law  action,  and  that 
thereafter  they  purchased  the  land  at  a  sale 
on  execution.  There  is  no  record  evidence  of 
sale  or  confirmation  of  sale,  and  there  is  no 
record  in  the  clerk's  ofitce  showing  that  an 
execution  was,  at  any  time,  returned,  al- 
though after  the  title  of  the  case  a  notation 
appears  on  the  execution  docket  thus: 

"1891,  July  22;  judgment  for  plaintiff,  $2,- 
000.00 ;  attorney's  fees  $225.00 ;  costs  and  dis- 
bursements, :t-H8.8U ;  this  writ  and  return  $5.00, 
1B91.  July  22 ;  execati<Hi  issued  at  instance  of 
Parrisb  &  Cozad." 


The  complaint  filed  in  this  suit  alleges: 
"That  the  plaintiffs  ar«  now  and  have  been 
ever  since  1891,  the  owners  in  fee  and  in  the  ac- 
tual, open,  notorious,  exclusive,  hostile  and 
peaceable  and  adverse  poasesston  of 

— the  described  land;  and  in  a  separate  para- 
graph it  is  averred: 

"That  the  said  plaintiffs  are  the  owners  in 
fee  to  the  said  premises,  and  that  the  said  de- 
fendants claim  an  estate  or  interest  therein  ad- 
verse to  the  said  plaintiff." 

The  Murrays  filed  an  answer  which,  after 
certain  denials  and  an  admission  that  de- 
fendants claim  an  Interest  in  the  property, 
alleges  affirmatively  that  the  partners  made 
an  assignment  for  the  benefit  of  their  cred- 
itors and  conveyed  their  property  to  Malcolm 
Moody  as  assignee;  that  Kenneth  McRae 
was  elected  assignee  by  the  creditors,  and 
thereafter  Moody  was  discharged  by  the 
court;  that  in  1899  McRae  was  discharged 
and  the  estate  closed ;  that  Moody  did  not, 
at  any  time,  transfer  the  land  to  HcRae,  and 
the  court  did  not  make  any  order  directing 
Moody  to  transfer  the  land  to  McRae;  that 
neither  Moody  nor  McRae  sold  or  disposed 
of  the  real  estate,  and  that  since  the  estate  Is 
now  closed,  whatever  remains  undisposed  of 
must  be  treated  as  a  surplus;  and  that  since 
the  land  is  a  part  of  the  surplus  and  Moody 
as  assignee  holds  the  record  title  he  occupies 
the  position  of  a  trustee  who  Is  bound  to  re- 
convey  to  the  Murrays.  The  answer  conclud- 
ed with  a  prayer  that  Moody  be  decreed  to  be 
the  holder  of  the  title  to  the  premises  in 
trust  for  the  Murrays;  that  Moody  be  re- 
quired to  convey  to  the  Murrays;  that  title 
in  fee  be  decreed  to  rest  solely  in  Alexander 
Murray,  Adam  Murray,  and  William  Mur- 
ray; that  title  be  quieted  In  the  Murrays  as 
against  Malcolm  Moody,  the  plaintiffs  and 
all  other  persona  whomsoever ;  that  plaintiffs 
be  decreed  to  have  no  title  or  Interest  in  the 
property  and  for  such  other  and  further  re- 
lief as  to  the  court  shall  seem  Just  and  equi- 
table. The  reply  of  plaintiff,  after  certain 
denials  and  admissions,  alleges  the  com- 
mencement of  the  law  action,  the  attachment 
proceedings,  and  the  rendition  of  the  Judg- 
ment, already  mentioned;  it  is  further  aver- 
red that  on  or  abouti  June  22, 1891,  an  execu- 
tion was  Issued  on  the  Judgment,  and  on  Au- 
gust 1, 1891,  the  sheriff  sold  the  land  to  plain- 
tiffs and  gave  them  a  sheriff's  certificate  of 
sale;  that  immediately  after  such  sale  the 
plaintiffs  entered  into  the  actual  possession 
of  the  premises,  and  have  held  the  same  con- 
tinuously. Moody  was  made  a  party  defend- 
ant and  he  filed  an  answer  whjch  is  substan- 
tially the  same  as  the  reply  of  plalntUTs. 
The  decree  of  the  circuit  court  was  for  the 
philntiffs,  and  the  Murrays  appealed. 

W.  H.  Brooke  and  R.  W.  Swagler,  both  of 
Ontario,  for  appellants.  J.  E.  Marks,  of 
Canyon  City  (Errett  Hicks,  of  Canyon  City, 
on  the  brle^.  tot  respcmdents. 

HARRIS,  J.  (after  stating  the  facta  as 
above).  It  will  be  observed  that  the  plaintifl^ 
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in  tbls  salt  beld  a  promfluory  note  signed  by 
the  Mnrrays,  and  that  this  note  was  reduced 
to  the  form  of  a  Jndgment  eight  days  before 
the  partners  made  an  assignment  for  the  ben- 
efit of  their  creditors,  ^e  plaintiffs  claim 
that  an  execution  was  Issued  on  the  judg- 
ment, and  that  thereafter  they  purchased  the 
land  at  a  sheriff's  sale,  recelyed  a  certlflcate 
of  aale,  and  took  immediate  possession.  They 
take  the  position  that  their  unlntermpted  ad- 
Terae  possession  has  ripened  into  an  absolute 
tltlfe  They  also  contend  that  loiME-contlnued 
acquiescence  1^  the  Murrays  operates  as  an 
equitable  confirmation  of  the  sale,  whidi  will 
of  itself  debar  the  Mnrrays  from  asserting 
any  interest  In  the  property,  even  though  the 
pl^tlffs  fail  to  establlaih  adverse  possession. 
Hie  Hurrays  challenge  both  contentions  of 
the  plaintiffs,  and  after  arguing  that  plaln- 
tiBs  rec^Ted  nothing  at  the  alleged  sale  on 
execution,  the  partners  inslat  that  Moody 
holds  the  title  to  Uie  land  as  a  trustee  for 
them,  and  that  therefore  th^  are  entitled 
to  prevail. 

[1]  Before  proceeding  vrttb,  a  discussion  of 
the  rights  of  the  parties  to  the  property  It 
wlU  be  necessary  first  to  dispose  of  debated 
qnestlons  arising  ivcm  the  pleadings.  The 
complaint  alleges  that  the  possession  of  plaln- 
tUCs  had  been  peaceable  and  hostile,  and  the 
defendants  argue  that  the  term  "peaceable" 
conflicts  with  the  word  "hostile,"  and  that 
racb  condict  In  the  meaning  of  the  terms  nec- 
essarily Implies  that  the  possession  bad  not 
been  hostile  to  tlie  owner.  The  term  "hos- 
tile" is  used  in  the  sense  that  the  plaintiffs 
have  been  in  possession  as  owners  as  dis- 
tinguished from  one  who  holds  in  recognition 
of  or  In  subordination  to  the  true  owner.  2 
0.  J.  122.  The  word  "peaceable,"  as  employ- 
ed by  the  plaintiffs,  merely  means  that  their 
possession  has  been  undisturbed  and  the  co1^ 
dnnity  unbroken.  2  O.  J.  16&  It  la  therefore 
clear  that  there  Is  no  nmfilct  in  the  signifi- 
cance of  the  words  used  in  the  complaint,  and 
that  this  extremely  technical  objection  to 
the  i^eadlng  Is  without  merit 

12]  circuit  court  denied  a  motion  of 
the  defendants  to  strike  out  the  reply,  and 
this  ruling  is  assigned  as  error.  The  argu- 
ment of  the  defendants  proceeds  upon  the 
theory  that,  having  alleged  in  the  complaint 
that  title  had  been  consummated  by  adverse 
possession,  the  plaintiffs  could  not,  in  their 
rqdy,  assert  a  title  derived  In  any  other  man- 
ner or  acqnired  ^m  any  other  source.  The 
teply  does  not,  however,  depart  from  the  kind 
or  quantity  of  title  asserted  In  the  complaint. 
The  complaint  allies  adverse  posseeaion,  and 
the  reply  fortifies  and  strengthens  the  claims 
set  forth  in  the  primary  pleading  by  all^clng 
the  facta  ccncemlng  the  actton  at  law,  the 
jDdgmoit,  the  sale  on  execution,  and  the  re- 
ceipt <a  a  certlflcate  of  sale,  and  concludes  by 
saying  that  immediately  after  the  sale  tfafe 
plaintiffs  entered  Into  actual  possession  and 
have  so  held  the  land  continuously.  The  re- 
ply only  details  the  transacttons  relied  on  In 


Boppint  of  the  entry  upon  and  holding  of  the 
land.  The  complaint  and  reply  must  be  con- 
strued together,  and  when  so  considered  one 
pleading  does  not  vary  from  the  other.  Pl- 
meer  Hardware  Co.  v.  Farrln,  05  Or.  S&O,  593, 
107  Pac.  456;  Holmes  t.  Wolfard,  47  Or.  03, 
08,  81  Pac.  SIO;  Goodwin  t.  Tuttle,  70  Or. 
424.  430,  141  Pac.  im 

[S]  The  pleading  of  both  parties,  however, 
have  extended  the  scope  of  the  Inquiry  be- 
yond the  slh^  question  of  adverse  posses- 
sion. The  defendants  cannot  avail  them- 
selves of  the  fact  that  the  plain tlffa  were  not 
In  the  actual  possession  of  a  part  of  the  land 
at  the  time  (tf  the  commencement  of  this  suit 
because  the  Murrays  have,  by  their  answer, 
affirmatively  asked  for  full  and  complete  re- 
lief, and  all  the  parties  have  submitted  them- 
selves to  the  Jurisdiction  of  the  court.  Moore 
V.  Shofner,  40  Or.  4SS,  493,  67  Pac.  6U; 
Bradtl  v.  Sharkey,  5S  Or.  153.  113  Pac.  663, 
664 ;  CarroU  v.  McLaren,  60  Or.  233, 118  Pac 
1034. 

[4,  B]  In  a  suit  to  guiet  title  it  la  not  nec- 
essary for  the  complaint  to  divulge  the  chain 
of  title,  or  to  reveal  the  pn^tive  facts,  but  it 
Is  sufficient  it  it  appears  from  the  pleadings 
that  the  plaintiffs  own  some  substantial  in- 
terest which  Is  named,  and  the  title  may  be 
shown  in  any  manner  authorlaed  by  law. 
Znmwalt  v.  Madden,  23  Or.  186.  31  Pac.  400 ; 
Cooper  V.  Blair.  50  Or.  304,  307.  02  Paa  1074; 
Savage  v.  Savage,  01  Or.  167, 170, 94  Pac.  182. 
The  allegation  of  ownership  In  fee  was  alone 
Buffideut  to  enable  proof  of  title  by  adverse 
possession.  Oooperv.  Blair,  supra ;  Mitchell  v. 
Campbell,  10  Or.  108,  24  Pac.  455 ;  Meal  v.  Da- 
vis, 53  Or.  423,  435,  09  I'ac.  GO,  101  Pac.  212; 
Stephenson  v.  Van  Blokland,  60  Or,  255,  118 
Pac.  1026;  Smith  v.  Algoma  Lbr.  Co.,  143  Pac. 
^1 ;  Uamm  v.  McKenny,  144  Paa  435.  The 
owner  of  an  equitable  as  well  as  the  possessor 
of  a  legal  title  may  maintain  a  suit  to  de- 
termine all  adverse  claims  affecting  his  Int^- 
est.  Ladd  v.  MlUs,  44  Or.  224,  76  Pac.  141; 
Holmes  v.  Wolfard,  supra;  KoUock  v.  Ben- 
nett, 53  Or.  395,  402,  100  Pac.  9W,  133  Am. 
St  Rep.  S40;  5  K.  C.  L.  S  17,  p.  640. 

Referring  again  to  the  complaint,  it  will  be 
noted  that  the  plaintiffs  assert  that  they  have 
been  in  adverse  possession  of  the  premises, 
and  then  In  a  separate  paragraph  they  assert 
that  they  are  the  owners  In  fee  of  the  prem- 
ises; and  although  the  reply  only  explains 
the  claim  of  adverse  possession,  and  therefore 
harmonizes  with  the  flrat  pleading,  neverthe- 
less, In  view  of  the  Readings  as  written  by 
both  parties  when  considered  In  connection 
with  the  relief  asked  for,  the  reply  would  not 
produce  a  variance  even  if  construed  as  an 
assertion  that  an  absolute  title  had  been  cre- 
ated by  the  sheriff's  sale  and  the  issuance  of 
a  certificate  of  sale.  The  complaint  does  not 
declare  that  the  only  title  possessed  by  the 
plalntUF  is  that  of  adverse  possession,  b^t 
there  Is  the  broad  and  general  allegation  of 
fee-dmple  ownership  set  forth  in  a  separate 
and  distinct  paragraph,  and  the  averment  oL 
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owneTBlilp  u  made  in  the  reply  caimot  be 
Buccessfully  assailed  by  the  obJectUm  xtrg/Bd 
by  defendants. 

[1, 7]  There  Is  yet  another  phase  of  the 
rase  requiring  attention.  The  complaint  and 
reply  both  allege  a  legal  title.  The  evidence 
falls  to  support  the  claim  of  adverse  posses- 
sion; the  sale  on  execution  did  not  confer 
an  absolute  title  in  fee  simple,  and  at  the 
most  the  proof  supports  an  equitable  title 
only.  A  suit  to  quiet  title  maf  sometimes 
end  in  complete  failure  merely  because 
1^1  title  is  alleged  and  an  equitable  title 
is  proved,  for  the  reason  that  proof  of  the 
latter  constitutes  a  variance  from  the  aver- 
ment of  the  fonuer  kind  of  title;  and  fair 
examples  of  the  rule  and  its  application  are 
afforded  by  Hersey  v.  Lambert,  SO  Minn.  373, 
G2  N.  W.  063;  Stewart  T.  Lead  Belt  Land 
Go.,  200  Mo.  281,  98  S.  W.  707;  Hebden  t. 
Blna,  17  N.  D.  235.  116  N.  W.  85,  138  Am. 
St.  Rep.  700. 

The  principle  that  an  equitable  estoppel 
must  be  pleaded  to  make  it  available  is  firm- 
ly established  in  this  Jurisdiction,  and  is  gen- 
erally recognized  (Nickum  v.  Burckhardt,  30 
Or.  464,  47  Pac.  8S8,  48  Fac.  474,  60  Am.  St 
Bep.  S22;  Union  St  Ry.  Ca  r.  First  Nat. 
Bk.,  42  Or.  606,  72  Pac.  586,  73  Pac.  841),  the 
design  of  the  rule  being  to  prevent  the  asser- 
tion of  the  truth  even  (Sabln  v.  Phomix 
Stone  Co.,  60  Or.  378,  118  Pac.  494,  119  Pac. 
724).  The  doctrine  requiring  the  pleading 
ot  an  estoppel  has  a  qualification,  however, 
which  exists  In  cases  where  an  opportunity 
has  not  been  presented  for  pleading  the  es- 
toppel  relied  cm,  and  If  the  estoppel  Is  not 
pleaded  because  of  the  absence  of  oppor- 
tunity, the  equities  may  nevertheless  be  avail- 
ed of.  Tleman  v.  Sachs,  62  Or.  560,  08  Pac. 
163;  Morback  v.  Young,  68  Or.  135,  118  Pac. 
22;  West  Side  Lbr.  Co.  v.  Herald,  64  Or. 
210,  128  Pac.  1007,  Ann.  Cas.  1914D,  876; 
Glad8t<me.Lbr.  Co.  r.  Kelly,  64  Or.  163,  129 
Pac;  763.  The  answer  of  the  defendants 
challenged  the  title  of  plaintiffs  by  a  general 
denial,  and  then  for  the  affirmative  defense 
relied  on  a  recital  of  the  assignment  proceed- 
ings and  the  claim  that  Moody  held  the  title 
to  the  property  In  trust  for  the  Hurrays. 
As  a  rule,  a  general  denial  does  not  afford  to 
the  plaintiffs  an  opportunity  to  assert  an 
estoppel  In  a  r^y.  The  separate  defense 
interposed  by  the  defendants  constitutes  the 
basis  for  the  affirmative  relief  sought  by 
the  defendants,  and  the  truth  of  the  asaer- 
tiuD  that  the  assignee  did  not  sell  or  dispose 
of  the  land  did  not  so  affect  or  Impinge  upon 
the  equities  connected  with  and  flowing  from 
the  siUe  of  the  land  on  execution  as  to  re- 
quire the  plaintiffs  to  proclaim  those  equities 
In  their  reply,  and  therefore.  If  the  facts  are 
such  as  to  constitute  an  equitable  estoppel, 
the  plaintiffs  in  this  suit  are  not  precluded 
from  takini;  advantage  of  it ;  and,  moreover, 
the  conclusion  arrived  at  is  strengthened  and 
supported  by  the  fact  that  all  the  litigating 
parties  have  submitted  themselves  to  the 


Jurisdiction  of  a  cotirt  of  equity,  and  have 
asked  for  full  and  complete  relief,  tliereby 
opening  the  door  to  a  full  Inquiry.  Hunter 
V.  Amlsh  (Iowa)  145  N.  W.  877.  AU  the  par- 
ties to  the  controversy  are  actors,  both  the 
plaintifl!s  and  defendants  assert  title,  and 
both  ask  for  complete  relief,  and,  audi  being 
the  situation,  no  good  purpose  can  be  sub- 
served by  denying  to  the  plaintiffs  the  priv- 
ilege of  proving  some  title  and  then  debar 
them  from  what  rights  they  In  fact  have 
merely  because  they  have  been  so  bold  as  to 
plead  a  greater  title.  It  must  be  borne  in 
mind  that  all  {Mrties  are  In  a  court  of  equity 
seeking  a  form  of  r^ief  Uie  Character  of 
whi<A  Is  the  same  both  in  quality  and  quan- 
tl^.  Permission  to  prove  an  equitable  title 
under  an  allegatlmi  of  a  legal  title  in  a  situ- 
ation analogous  to  the  Instant  case  Is  aptly 
illustrated  in  Tan  Vranken  v.  Granite  Coun- 
ty, 35  Mont  427.  90  Pac.  161;  OUver  r.  Doug- 
herty, 8  Ariz.  66.  68  Pac.  553.  See.  also, 
Glasmann  t.  O'Donnell,  6  Utah,  446,  24  Pac. 
537. 

[8]  The  plaintiflrs  have  tailed  to  prove  ad- 
verse iiossesslfm  of  all  the  land  known  as 
the  Cnpp  ranch  for  the  period  of  time  Dece»- 
sary  to  confer  an  absolute  ownership;  and, 
although  the  defendants  suggest  that  they 
hdd  the  property  adversely  during  a  period 
of  10  years  subsequent  to  the  sale  on  execu- 
tion, th^  have  likewise  failed  to  sustain  the 
intimation.  There  la  no  official  record  of  the 
sale;,  apparently  the  execution  was  not  re* 
turned,  no  order  was  made  confirming  the 
sale,  and  no  deed  was  delivered,  although  a 
certificate  of  sale  was  glvoi  to  Uie  plaintlflb 
herein ;  and  therefore  the  legal  title  remain- 
ed in  the  Judgment  debtors,  and  the  sale  by 
the  sheriff  did  not,  of  itself,  have  the  effect 
of  conveying  a  fee-simple  title  even  If  it  be 
assumed  that  such  sale  was  regular  In  all 
rettpecta.  Faull  v.  Cooke,  19  Or.  455,  26  I^ac. 
6G2,  20  Am.  St  Rep.  886;  Kaston  r.  Storey, 
47  Or.  160,  80  Pac.  217,  114  Am.  St  Rep.  912. 

t9]  Since  the  sale  on  execution  did  not 
operate  to  convey  an  estate  in  fee,  it  remains 
to  be  seen  whether  the  plaintiffs  have  acquir- 
ed any  equitable  interest  which  a  court  ot 
equity  will  recognize  as  being  equivalent  to 
an  absolute  ownership;  and  In  the  con^der^ 
atlon  of  this  question  the  attempted  sale  by 
the  sheriff  will  be  treated  as  an  utterly  void 
proceeding,  and  not  simply  as  vi^dable  or 
erroneous.  There  Is  ample  proof  that  the 
sheriff  went  through  the  form  of  a  sale  on 
execution  at  some  time  in  tlie  summer  of 
1S91;  Mascall  bid  in  the  property  for  the 
plaintiffs  for  $3,104,  the  full  amount  of  the 
judgment,  with  costs,  and  a  certificate"  of 
sale  was  issued  to  the  successful  bidder. 
After  keeping  the  certificate  of  sale  for  some 
time  Mascall  sent  It  to  his  attorneys,  with 
directions  to  do  whatever  was  necessary  to 
be  done.  No  steps  were  taken  to  secure  a 
confirmation  of  the  sale  or  the  execntloa  ot 
a  deed ;  and  the  certificate  received  by  the 
attorneys  was  lost  or  destroyed.   The  land 
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wfis  not  assessed  to  the  Mnrrays  after  1S9I, 
bet  was  assessed  to  Mascall,  or  a  person 
claiming  nnder  him.'  The  plaintiffs  and 
thvse  claiming  under  them  paid  the  taxes 
eni-h  year,  and  the  defendants  neither  paid 
Dor  offered  to  pay  any  taxes  whatever  after 
March,  ISOl.  Malcolm  Moody,  as  assignee, 
on  XoTeraber  9,  1&91,  tiled  a  report  with  the 
clerk  of  the  court,  showing  that  the  Cupp 
and  Z.  Smith  ranches  had  been  sold  to  satis- 
1^'  tue  Judgment  obtained  by  Mascall  and 
Jackson,  and  thereafter  the  report  was  ap- 
ppored.  Kenneth  McRae  filed  a  report  as  as- 
eignee  on  June  3,  1893,  which  recited  that: 

"The  assignee  would  respectfully  ask  that  the 
eonrt  confirm  the  sale  of  the  Cupp  Bod  Zack 
Smith  ranches  in  Malhenr  county,  sold  to  W, 
H.  Mascall  at  sheriff's  sale  at  Vale,  August 
1891.  The  assignee  has  corresponded  with  most 
possible  bnyera,  but  can  get  no  offer  that  will 
jnstify  him  in  redeeming  said  lands." 

In  his  flDal  snpplemental  report  and  petl- 
tioQ  for  discbarge  aa  assignee  McBae  stated 
that: 

"The  Zaclr  Smith  ranch  and  the  Cupp  ranch- 
es situated  in  Mnlheur  county  and  valued  in 
raid  inventory  at  $4,000  was  sold  on  execution 
to  satisfy  the  Mascall  and  Jackson  judgment." 

In  1004,  Oscar  Hill  made  a  contrail  with 
Mascall  for  the  purchase  of  the  Cupp  ranch 
and  entered  upon  and  took  actual  possession 
of  the  greater  part  of  the  premises;  at  the 
time  Ulll  moved  on  the  laud  tlie  fences  were 
down,  and  the  land  was  practically  open 
range;  Hill  built  fences  and  Inclosed  about 
125  acres;  the  Murruys  knew  that  he  had 
moved  on  the  Cupp  ranch,  and  did  not  notify 
.him  to  leave.  The  plaintiffs  thought  they 
oft-ned  the  land,  and  claimed  ownership.  The 
partners  knew  that  the  plaintiffs  olitalned  a 
judgment;  that  the  land  had  been  attached; 
that  Mascall  claimed  the  land  "a  long,  long 
time  ago"  ;  and  that  Mascall  had  sold  a  part 
of  the  property  a  "long  time  ago."  Adam 
Murray  tcstlflwl  that  five  or  six  or  seven  or 
eight  years  prior  to  1912  he  consulted  an 
attorney  with  reference  to  taking  steps  to 
deiir  up  any  clouds  on  the  title  of  the  lands 
nioiitlonod  herein,  and  was  advised  to  wait 
Butil  10  years  had  elapsed  after  the  closing 
of  the  assignment  proceedings.  This  suit 
was  commenced  by  the  plaJntifFs  on  April  2, 
1909.  and  not  until  after  that  time  did  the 
Murrays  make  an  avowal  of  any  right  to  the 
land:  they  waited  18  years  before  openly 
proclaiming  any  title  to  the*  litigated  prem- 
ises; they  not  only  remained  silent,  but  de- 
rignedly  waited  for  the  express  purpose  of 
taking  advantage  of  the  statute  of  limita- 
tions as  a  bar  against  any  unpaid  Indebted- 
ness whenever  the  necessary  time  had  ruE, 
with  the  expectation  of  paying  their  debts 
with  time  only '  and  of  recovering  the  land 
freed  from  the  claims  of  others.  Although 
the  sale  on  execution  may  be  regarded  as  an 
ntterly  void  proceeding,  which  Is  without 
TUality  when  considered  alone,  nevertheless 
a  conrt  of  equity,  under  the  circumstances 
narrated  her^n,  will  deem  the  conduct, 


silence,  and  acquiescence  of  the  debtors  as 
an  equitable  confirmation  which  operates  to 
make  a  good  sale  out  of  a  transaction  which, 
standing  by  itself,  was  in  contemplation  of 
law  no  sale  at  all;  and  this  equitable  prin- 
ciple as  deBned  and  api^ied  here  la  fortified 
by  an  tmiiregnable  bulwark  of  authority. 
Fallon  V.  Worthingtou,  13  Colo.  669,  22  Pac. 
960,  6  ,L.  K.  A.  708,  16  Am.  St.  Rep.  231;  Mc- 
Ginnis  V.  Caldwell,  71  W.  Va.  375,  76  S.  E. 
834.  4.1  L.  R.  A.  (N.  S.)  630;  Tipton  v.  Powell, 
2  Coid.  (Tenn.)  22;  Smith  v.  Wert,  64  Ala. 
34;  Gowan  v.  Jones,  10  S.  &  M.  164 ;  Smith 
v.  Warden,  19  Pa.  424;  Maple  v.  Kussart,  53 
Pa.  34S,  91  Am.  Dec.  214;  McConneU  v.  Peo- 
ple, 71  111.  481;  Spragg  v.  Shrlver,  25  Pa. 
282,  64  Am.  Dec.  698;  Tooley  v.  Grldiey,  3 
Smedes  &  M.  493,  41  Am.  Dec.  628;  Redus  v. 
Haydcn,  43  Miss.  614 ;  Shivers  T.  Simmons, 
64  Miss.  520,  28  Am.  Rep.  372;  6  R.  Or  L.  & 
43,  p.  671;  Freeman  on  Void  Jud.  Sales,  f 
50;  Rorer  on  Jud,  Sales,  f  13.  The  defet'.d- 
ants  have  not  offered  to  reimburse  the  plain- 
tiffs for  the  taxes  paid,  and  have  not  In  any 
way  offered  to  do  equity.  32  Cyc.  1355. 

On  the  record  as  made  by  the  parties,  the 
defendants  cannot  successfully  assert  any 
claim  to  the  land,  and  the  decree  of  the  cir- 
cuit court  la  afiirmed. 

On  Petition  for  Rehearing. 

BENSON,  J.  Counsel  for  appellants  in  their 
petition  for  a  rehearing  have  preaonted  a  very 
interesting  and  able  argument  in  behalf  of  their 
contention;  but,  after  a  careful  review  of  the 
matter,  we  see  no  reason  for  changing  oar  views 
as  expressed  in  the  opinion  of  the  court.  The 
petition  is  therefore  denied. 


GILKET  et  al.  t.  MURRAY  et  aL 
(Snpreme  Conrt  of  Oregon.   June  S,  1810.} 

In  I*anc.  Appeal  from  Circuit  Court,  Mal- 
heur County;  Daiton  Biggs,  Judge. 

Suit  by  Allen  Gilkey  and  Angle  Gilkey,  sub- 
stituted as  plaintiffs  for  James  M.  Sweitzer  and 
auother,  ai:ainst  Alexander  Murray,  Jennie 
Murray,  Adam  Murray,  William  Mutray,  and 
another.  Judgment  for  plaintiffs,  and  the  named 
defendants  appeal.  AfSrmcd. 

This  is  a  suit  to  quiet  the  title  to  land  known 
as  the  Zack  Smith  ranch,  described  as  follows; 
"The  soutiiwest  quarter  of  the  southeast  quar- 
ter of  section  15,  and  the  north  half  of  the 
northeast  quarter  and  the  southwest  quarter  of 
the  northeast  quarter  of  section  22  in  Tp.  19, 
south,  rouge  37  east  W.  M.  in  Malheur  county." 

Except  as  to  the  deacription  of  the  land  tlie 
pleadings  tell  the  same  stories  that  are  narrat- 
ed in  Mascall  v.  Murray;  and  the  facts  are 
identical  with  the  last-mentioned  case,  except 
that  in  the  Instant  controversy  actual  posses- 
sion by  the  Gilkeys  and  their  luredecessors  Is 
more  pronounced  and  extends  over  a  longer 
period  of  time.  The  Zack  Smith  ranch  was 
attached  in  the  same  action  at  law,  wis  includ- 
ed in  the  same  sale  oo  execution,  and  was  cov- 
ered by  the  same  certificate  of  sale.  The  only 
difference  between  the  two  cases  is  found  in  the 
eircunistanws  of  the  possession  and  use  of  the 
laud  after  1891,  The  circuit  court  decreed  that 
Allen  Gilkey  and  Angle  Gilkey  were  the  owners 
of  the  land,  and  the  Uufrays  appealed. 
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W.  H.  Brooke  and  R.  W.  Swagler,  both  of 
Ontario,  for  appellants.  J.  E.  Marks,  of 
Canyon  City  (Errett  Hicks,  of  Caiiyon  City, 
on  the  brief),  for  respondents. 

HAHRTS,  J.  (after  stating  the  facts  as 
above).  Mascall  and  Jackson  rented  the 
Zack  Smith  ranch  to  A.  J.  Whlsman  In  1894- 
When  Whlsman  took  possession  of  the  land 
the  fences  were  down ;  he  repaired  the 
fences,  and  after  living  there  about  three 
years  he  sold  his  interest  to  Joe  Juaquin, 
who  lived  on  an  adjoining  ranch.  Jnaguln 
took  the  crops  and  used  tbe  premises  about 
one  year.  W.  R.  Mascall  and  Annie  Jackson, 
on  September  1,  1899,  deeded  the  Zack  Smith 
ranch  to  Henry  A.  Smith,  who  on  July  9, 
1906,  conveyed  It  to  James  M.  Sweltzer,  who 
In  turn  transferred  the  property  to  Allen 
Gilkey  and  his  wife.  Angle  Gilkey,  by  a  deed 
dated  May  12,  1000.  In  the  order  already 
mentioned  each  grantee  lived  on  the  prem- 
ises until  making  a  conveyance  to  his  suc- 
cessor, and  the  Gilkeya  were  still  in  pos- 
session at  the  time  of  the  trial.  The  Murrays 
did  not,  at  any  time  after  1891,  have  the 
actual  possession  of  any  part  of  the  Smith 
ranch,  although  in  the  winter  of  1901,  re- 
ferred to  as  the  "hard  winter,"  the  Murrays 
t)ought  and  hauled  some  hay  from  the 
Thompson  ranch  and  fed  It  on  the  Zack 
Smith  ranch  to  some  sheep,  which  they  kept 
there  about  two  months,  probably  with  the 
consent  and  permission  of  Henry  A.  Smith, 
who  was  living  on  the  place  at  the  time. 
The  Murrays  knew  that  the  Gilkeya  and 
their  predecessors  claimed  to  own  the  land, 
and  the  defendants  did  not  assert  any  claim 
to  the  premises  until  the  commencement  of 
this  suit  While  the  continuity  of  the  pos- 
session was  debated,  It  being  claimed  that 
there  was  a  break  between  the  departure  of 
Whlsman  and  the  coming  of  Henry  A.  Smith, 
stlU  tbe  evidence  Inclines  much  more  strong- 
ly towards  the  conclusion  that  the  possession 
was  uninterrupted;  but  even  if  there  was 
an  absence  of  continuity,  the  principles  an- 
nounced and  applied  to  tbe  cognate  case  of 
Mascall  V.  Murray,  149  Pac.  517,  govern  and 
control  the  decision  of  the  instant  contro- 
versy, with  the  result  that  the  decree  of 
the  drcQit  court  is  affirmed. 


BEAMISH  T.  NOON. 

(Supreme  Court  of  Oregon.    June  1,  1915.) 

1.  Names  «=»10— Assumed  Names— Statutes 
—Right  to  Sue. 

Under  Lews  191^,  p.  270,  depriving  a  per- 
son doing  business  under  an  assiiined  Dame  fail- 
ing to  file  tlie  certificate  required,  of  the  right 
to  sue,  which  act  gave  30  days  after  it  took 
«Sect,  for  merchants  to  comply  with  the  act, 
goods  sold  at  any  time  up  to  the  end  of  the  30- 
day  period  could  be  recovered  for,-  thongh  no 
certificate  was  filed. 

tlQd.  Note.— For  other  cases,  see  Names,  Cent. 
E.  {  7;  Dec.  Dig.  «=»10.] 


2.  JtTsncBB  or  Tsa  Pxacb  «s377— Juuanic* 

TIOK— CaPACITT  of  PABTT  to  SUR— A88DM- 

ED  Name— Spkciai.  Dbmubreb. 

A  justice  court  is'  not  deprived  of  juris- 
diction of  a  suit  by  a  person  domg  business  na- 
der  an  assumed  name  because  the  certificate  re- 
quired by  Laws  1913,  p.  272,  8  5,  is  not  filed 
with  the  county  clerk,  unless  the  defect  is  rais- 
ed by  a  special  demurrer  in  the  nature  of  a  plen 
in  abatement,  since  the  act  affects  the  qualifica- 
tion of  tbe  party  to  sue  and  not  the  statement 
of  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |8  247-249;  Dec  Dig. 
®=^77.] 

3.  Paeties  €=>76  —  Capacitt  to  Sos— As- 
sumed Names— Waiveb. 

Where  a  plaintiff  sues  under  an  assumed 
name  without  alleging  the  filii^  of  the  certifl- 
cate  as  required  by  Laws  1913,  p.  272,  ^  5,  the 
incompetency  of  plaintiff  to  sue  is  manifest  on 
the  face  of  the  complaint  and  is  waived  by  an- 
swering to  the  merits  (L.  O.  L.  §  72). 

[Ed.  Note.— For  other  eases,  see  Parties,  Cent. 
Dig.  §S  117-121;   Dec.  Dig.  «=»76.] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty ;  J.  W.  Hamilton,  Judge. 

Action  by  W.  Beamish  against  W.  A.  Noou. 
From  a  Judgment  of  the  circuit  court  dismiss- 
ing a  writ  of  review  to  a  Justice  court,  plain- 
tiff appeals.  Reversed,  with  directions  to 
circuit  court  to  remand  to  Justice  court 

This  Is  an  appeal  by  tbe  plaintiff  from  a 
Judgment  of  the  circuit  court  of  the  state  of 
Oregon  for  Benton  county,  dismissing  a  writ 
of  review.  The  facts  are  that  an  action  was 
commenced  In  a  Justice's  court  for  that  coun- 
ty, tbe  complaint,  omitting  tbe  title  of  the 
court,  the  prayer  for  Jadgment,  the  name  of 
plaintiff's  attorney,  the  verlflcatlon  and  tbe' 
filing,  being  as  follows: 

"W.  Beamish,  doing  business  as  Gash  Mar- 
ket, plaintiff,  V.  W.  A.  Noon,  defendant.  Plain- 
tiff for  cause  of  action  against  the  defendant 
above  named  eompLaina  and  alleges  the  follow- 
ing facts :  That  the  plaintiff  at  all  of  the  dates 
and  times  hereinafter  set  forth,  was  and  now  is 
engaged  at  Corvallis,  Oregon,  in  the  general 
meat  and  butcher  business.  Tliat  as  such  he 
conducts  hia  said  business  as  Cash  Market 
That  between  the  first  day  of  Jane,  1913,  and 
the  second  day  of  September,  1913,  the  said 
Cash  Market  sold  and  delivered  to  defendant  at 
his  special  instance  and  request  goods,  wares, 
and  merchandise  conslatliig  of  meat  beef,  pork, 
and  market  supplies.  That  the  reasonable  value 
of  the  said  goods  was  the  sum  of  $89.43.  That 
the  defendant  has  failed,  neglected,  and  re- 
fused to  pay  plaintiff  for  the  said  n>ods  so  sold 
and  delivered  except  the  sum  of  SIO  paid  there- 
on on  tbe  2Qth  day  of  August.  1913.** 

An  answer  was  filed  denying  the  material 
averments  of  the  complaint  and  alleging  In 
effect  that  the  sales  so  charged  were  made  to 
the  W.  C.  Noon  Lumber  Company,  a  corpora- 
tion, of  which  the  defendant  was  and  Is  the 
manager.  A  reply  having  put  In  Issue  the  al- 
legations of  new  matter  In  the  answer,  tbe 
cause  was,  by  agreement  of  the  parties,  set 
for  trial  December  1,  1913. 

Ten  days  prior  thereto,  however,  the  de- 
fendant served  uiwn  the  plaintiff  and  offered 
for  filing  a  demurrer,  based  on  the  following 
grounds: 
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"First,  that  the  said  conrt  has  not  Jurisdic- 
tion of  the  sobject-matter  mentfoned  io  the 
complaint ;  aecotul,  that  the  said  complaint  does 
not  state  facta  aoffident  to  conititate  a  cause 
of  action." 

Ttaerenprai  the  justice  notified  counsel  for 
the  respective  parties  to  appear  before  blm 
and  upon  their  compliance  therewith  the  de- 
murrer, over  objection  of  plaintiff's  counsel, 
was  filed.  The  issue  of  law  thus  raised  was 
tried  December  8,  1913,  and  taken  under  ad- 
Tisemeot,  but  two  days  thereafter  the  demur- 
rer was  sustained  on  both  grounds  and  the 
action  dismissed.  In  order  to  review  andb  de- 
dsloi  a  writ  was  issued  and  for  a  return 
thereto  tbe  luroceedlngs,  papers,  etc.,  pertain- 
ing to  the  cause,  were  duly  certified  up  to 
tbe  circuit  court  for  that  county,  r«ultlng  in 
the  Judgment  and  appeal  as  hereinbefore 
menticmed, 

O.  MlddlekaufF,  of  CorTallls,  for  appellant 
HcFaddea  &  Clark^  of  Corrallia,  for  re- 
spondoit 

MOORE,  C.  J.  (after  stating  the  facts  as 
aboTC).  [1]  Chapter  154,  General  Laws  of  Ore- 
gon 1913,  was  filed  in  tbe  office  of  the  sec- 
retary of  state  February  25th  of  that  year. 
The  legislative  assembly,  whicb  enacted  the 
law,  adjourned  on  the  fourth  day  of  the  suc- 
ceeding March,  and  as  the  measure  had  no 
emergency  clause  It  did  not  take  effect  until 
tbe  third  day  of  the  following  June.  Const. 
Or.  art  4,  {  28.  The  statute  referred  to,  as 
far  as  Its  provisions  are  deemed  involved, 
reads: 

"No  persoD  or  persons  shall  hereafter  carry 
on,  conduct  or  transact  business  in  this  state 
ander  any  asanmed  name  or  under  any  designa- 
tion, name  or  style,  corporate  or  otherwise,  oth- 
er  thao  the  real  and  true  name  or  names  of  tbe 
person  or  persons  conducting  such  business  or 
having  an  interest  therein,  unless  such  person 
or  ail  of  such  persona  conducting  said  business 
or  having  an  interest  therein,  shall  file  a  certifi- 
cate in  the  office  of  the  county  clerk  of  tbe 
county  or  counties  is  which  said  business  is  to 
be  conducted,  which  certificate  shall  set  forth 
the  designation,  name  or  atjle  under  which  said 
business  is  to  be  conducted,  and  the  true  and 
real  name  or  names  of  the  party  or  parties  con- 
ducting or  intending  to  conduct  the  same,  or 
having  an  interest  therein,  together  with  the 
post  office  address  or  addresses  of  said  person 
or  persons.  •  •  •"    Section  1. 

"Any  person  or  persons  now  conducting  any 
business  under  such  assumed  name  <*  *  * 
thail  file  and  cause  to  be  recorded  and  indexed 
in  a  Imok  to  be  kept  for  that  purpose,  a  certifi- 
cate, as  provided  lor  in  section  1  of  this  act, 
vithin  30  days  after  this  act  shall  take  effect. 
•  •  • "   Section  2. 

"No  person  or  persons  carrying  on,  condnct- 
ing  or  transacting  business  as  aforesaid,  or  liav- 
iog  any  interest  therein,  shall  hereafter  be  en- 
titled to  maintain  any  suit  or  action  hi  any  of 
the  courts  of  this  state  without  alleging  and 
proving  that  snch  person  or  persons  have  filed 
■  certificate  as  provided  •  *  *  in  section  1, 
and  failure  to  file  such  certificate  shall  be  prima 
facie  evidence  of  fraud  in  securing  credit." 
Section  5. 

"Any  person  violating  any  of  tbe  provisions 
of  this  act,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof,  shall  be  punished 
by  t  fine  not  exceeding  $100."    Section  G. 


The  language  thus  quoted  Is  almost  iden- 
tical with  the  wording  of  a  statute  of  Mich- 
igan. Public  Acts  Mich.  1907,  No.  101.  In 
referring  to  the  latter  enactment  In  Gashln 
v.  Filter,  168  Mich.  386,  134  N.  W.  482,  Ann. 
Cas.  1913C,  697,  699,  Mr.  Justice  Steere  ob- 
serves: 

"The  one  object  of  the  act  is  manifestly  to 
protect  the  public  against  imposition  and  fraud, 
prohibiting  persona  from  concealing  their  iden- 
tity by  doing  businesa  under  an  assumed  name, 
making  it  unlawful  to  use  other  than  their  real 
names  in  tranaacting  business  without  a  public 
record  of  who  they  arct  available  for  use  in 
courts,  and  to  punish  those  who  violate  the  pro- 
hibition. The  object  of  this  act  is  not  limited 
to  facilitating  the  collection  of  debts,  or  the 
protection  of  those  giving  Ciedit  to  persons  do- 
ing business  under  an  assumed  name.  It  is  not 
unilateral  in  its  application.  It  applies  to  debt- 
or and  creditor,  contractor  and  contractee, 
alike.  Parties  doing  business  with  those  acting 
under  an  assumed  name,  whether  they  buy  or 
sell,  have  a  right,  under  the  law,  to  know  who 
they  are,  and  who  to  hold  responsible,  in  case 
the  question  of  damages  for  failure  to  perform 
or  breach  of  warranty  should  arise." 

Oklahoma  has  a  similar  statute,  and  In  a 
note  to  the  case  of  Patterson  v.  Byers,  10 
Ann.  Cas.  810,  812,  reference  Is  made  to  the 
enactments  of  other  states  relatii^;  to  the 
same  subject 

[2]  An  examination  of  our  statute  will 
show  that  after  its  enactment  no  person  was 
permitted  to  carry  on,  conduct,  or  transact 
business  under  an  assumed  name,  unless  he 
filed  the  necessary  certificate,  to  comply  with 
which  requirement  he  was  allowed  80  days 
after  the  act  took  effect  The  complaint  In 
the  case  at  bar  discloses  that  between  Juno 
1,  1913,  and  September  2d  of  that  year,  the 
goods,  wares,  and  merchandise  referred  to 
are  alleged  to  have  been  sold  and  delivered 
to  the  defoidant  By  the  express  provisions 
of  tbe  enactment,  the  plaintiff,  who  Is  aver- 
red to  have  been  engaged  In  business  as  the 
Cash  Market  when  the  statute  weat  Into  ef- 
fect, was  given  until  July  S,  1913,  In  which 
to  comply  with  the  terms  of  the  law.  All 
sales  of  meat  so  made  within  that  Ihnited 
time  were  valid,  without  filing  the  required 
certificate,  and  hence  an  action  could  have 
been  maintained  against  a  purchaser  of  such 
food  to  recover  the  reasonable  value  thereof 
without  alleging  or  proving  that  the  certifi- 
cate had  been  filed.  A  part  of  the  cause  of 
action  as  set  forth  in  the  Initiatory  pleading 
could  unquestionably  have  been  maintained 
under  any  circumstance,  notwithstanding  the 
enactment  of  the  statute. 

Section  6  of  the  act  under  consideration 
does  not  relate  to  the  statement  of  facts  con- 
stituting a  cause  of  action,  but  to  the  neces- 
sary qualifications  of  a  party,  doing  business 
under  an  assumed  uame,  to  maintain  an  ac- 
tion. The  complaint  herein  averred  a  sale. 
and  delivery  to  the  defendant  at  his  request 
of  goods,  wares,  and  merchandise,  alleged  the 
reasonable  value  thereof,  and  that  such  sum 
had  not  been  fully  paid,  thus  demonstrating 
tliat  tbe  primary  pleading  stated  facts  suffi- 
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dent  to  consUtnte  a  cause  of  action.  The 
Constitution  and  law  of  Oregon  give  a  jua- 
tlce'4  court  Jurisdiction  of  civil  actions  of 
tbla  kind  wbere  the  sum  Involved  does  not 
exceed  tbe  amount  undertaken  to  be  recov- 
ered herein.  Neither  ground  set  forth  in 
the  deuiurrer  was  tenable,  and  an  error  was 
conunltted  in  sustaining  it  Waggy  r.  Scott, 
29  Or.  380,  388,  45  Pac.  774. 

[3]  The  only  defect  available,  which  ap- 
peared on  the  face  of  the  complaint,  was  a 
failure  to  disclose  the  plaintiff's  qualifica- 
tions to  maintain  a  part  of  the  cause  of  ac- 
tion by  averring  that  the  required  certificate 
had  been  filed.  This  deficiency  could  have 
been  called  to  the  attention  of  the  court  by  a 
demurrer,  special  In  its  nature,  and  tanta- 
mount to  a  piea  In  abatement,  which,  if  it 
had  been  Interposed  within  the  time  allow- 
ed for  that  purpose,  would  tiave  been  avail- 
ing. Marx  &  Jorgenson  v.  Crolsan,  17  Or. 
393,  21  Pac.  310.  The  incompetency  of  the 
plaintiff  to  maintain  the  action,  being  thus 
manifest  on  the  face  of  the  complaint,  was 
waived  by  answering  to  the  merits,  h.  O.  L. 
S  72;  WUson  v.  Wilson.  26  Or.  251,  261,  38 
Pac.  185:  Owlngs  v.  Turner,  48  Or.  462,  87 
Pac;  160 ;  PorUand  v.  Coffey,  67  Or.  507,  135 
Pac.  358;  Turnbull  v.  Michigan,  etc.,  R,  Co. 
(Mich.)  150  N.  W.  132.  An  error  was  com- 
mitted by  the  circuit  court  in  dismissing  the 
writ 

It  follows  from  these  considerations  that 
the  judgment  Is  reversed,  the  demurrer  over- 
ruled, and  the  cause  sent  back  to  tbe  circuit 
court,  with  directions  to  remand  It  to  the 
Justice's  court  where  it  originated,  there  to 
be  tried  upon  the  Issues  made  by  the  com- 
plaint, answer,  and  reply. 


WILLIAMS  V.  PACIFIC  STJRETT  CO.  et  al. 
(Supreme  Court  of  Oregon.    June  15,  1915.) 

1.  Evidence  ^35&— Matbbiazjtt— Aduissi- 

BILITT. 

Wiiere  the  time  when  papers  were  executed 
was  in  issue,  the  papers  themselvea  are  prop- 
erly received  In  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cunt.  Dig.  g§  1404-1428,  1430,  1431;  Dec  Dig. 
^353.]  * 

2.  Evidence  €=^353— Construction. 

Where  a  contract  provided  that  both  par- 
ties should  procure  and  deliver  to  tbe  other, 
as  security,  bonds  in  the  sum  of  $25,000,  or,  in 
lieu  thereof,  other  security  satisfactory  to  tbe 
parties,  mortgages  civen  by  plaintiff  instead  of 
a  surety  bond  should  be  received  in  evidence 
showing  the  way  in  which  the  parties  construed 
the  contract. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §1  1404-1428,  14^0,  1431;  Dec.  Dig. 
«='353.] 

3.  Pbincipal  and  Substt  160— Action  on 
,  bond^evidekce. 

Where  the  seller  of  a  sawmill  agreed  to  de- 
liver to  the  purchaser  a  certain  number  of  saw- 
logs,  and  executed  a  bond  to  secure  performance, 
it  was  proper,  in  a  suit  on  tbe  bond,  to  show 
that  the  sawmill  was  of  much  less  value  than 


the  amount  paid,  for  the  ezoesa  was  the  consid- 
eration for  ttie  log  contract. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety.  Cent.  Dig.  H  436-438;  I>ec.  Ui(. 

®=»1G0.] 

4.  Pbincipai.  and  BuBirr  «sal62— AoTion»- 

Defenses. 

As  a  surety  is  only  entitled  to  notice  of  his 
principal's  default  within  a  reasonable  time,  it 
cannot,  as  a  matter  of  law,  be  held  that  plain- 
dS's  failure  to  give  notice  for  about  a  month 
waa  BO  unreasonaole  as  to  discha^e  the  surety. 

ri'M.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  ||  442-445;  Dec.  Big.  ^ 
162.] 

5.  ASSIONIDCNTS  <s»187  — Etidencb  — Sdffi- 

CIBNCT. 

In  an  action  against  a  surety  on  a  logging 
contract,  evidence  held  to  support  a  finding  that 
the  contract,  which  had  been  assigned,  was 
reassigned  to  plaintiff  before  action  was  broni^t 
[Ed.  Note.— Fot  other  cases,  see  Assignments, 
Cent  Dig.  f  234;  Dec  Dig.  «=>137.] 

6.  Pbincipal  and  Sobeti  *=»90— Actions- 
Defenses. 

A  corporate  surety  cannot  complain  of  tech- 
nical breaches  of  conditions  In  tiie  bond,  unless 
such  breaches  cause  financial  Uwk- 

[Ed.  Mote.— For  other  cases,  see  PriDcipal  and 
Surety,  Cent  Dig.  1  140;  Dec.  Dig.  «s>00.] 

7.  Logs  and  Logging  ®=»8  —  Dauaoes  — 
Measube. 

Where  a  l<^ging  contract  was  breached, 
plaintiff's  measure  of  damages  is  tbe  difference 
twtween  the  contract  price  and  tbe  price  he 
would  have  to  pay  for  logs  at  the  point  of  de- 
livery, or,  if  none  could  be  obtained  there,  the 
price  of  logs  at  the  nearest  point,  pins  the  f»st 
of  transportation,  notwithstanding  that  price 
would  have  been  too  high  for  the  profitable  man- 
ufacture of  lumber. 

[Ed.  Note. — For  other  cases,  see  Ix>K8  and 
Logging,  Cent  Dig.  |§  15-17;  Dec  Dig.  «»8.] 

8.  DAUAGES  ^p»e8"lNTEBE8T— .U.L0WANCB  — 

Unliquidated  Dauaoes. 

In  an  action  on  a  surety  bond  for  unliqui- 
dated dauiagea,  interest  cannot  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SI  141-143;  Dec  Dig.  «=»6S.] 

Burnett,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County ;  Henry  E.  McGinn,  Judge 

Action  by  F.  F.  Williams  against  the  Pa- 
cific Surety  Company,  a  corporation,  and  oth- 
ers. From  a  Judgment  for  plaintiff,  the  nam- 
ed defendant  api>eals.  Modified  and  affirmed. 

See,  also,  146  Pac.  147. 

This  action  was  commenced  in  January, 
1011,  and  by  It  plaintiff  seeks  to  recover  dum^ 
ages  for  breach  of  a  contract  to  furnish  luga 
to  the  sawmill  located  at  Glendale,  Or.,  then 
owned  by  plaintiff  and  defendant  Ford.  This 
is  the  third  ap[>eal.  Tbe  issues,  bo  far  as 
they  are  of  interest  in  tbla  dlscnasioii,  are 
brlefiy  as  follows:  On  August  17, 1910.  plain- 
tiff and  defendant  Ford  purchased  a  sawuiill, 
certain  personal  property  and  a  small  tract  of 
land  to  be  used  in  connection  therewith,  from 
the  defendant  Oregon-Idaho  Company,  and  at 
the  same  time  entei-ed  Into  a  contract  with 
such  company  whereby  the  latter  was  to  de- 
liver to  the  mill  a  total  of  200.000,000  feet  of 
sawlogs  of  the  (lunllty  and  at  the  times  men- 
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tloned  In  the  contract  This  agreement  also 
contained  tbe  following  clause: 

"It  is  further  understood  and  agreed  that  both 
parties  to  this  contract  shall  procure  and  deliver 
to  the  other  party,  as  security  for  the  faithful 
performaDCe  of  the  respective  covenants  of  this 
agrcemeot,  bonds  in  the  sum  of  twenty-Qve  thou* 
sand  dollars  (iF25,000)  conditioned  upon  the 
faithful  performance  of  such  covenants  and 
agreement  and  with  eood  and  sufficient  sure- 
ties, or,  in  lien  thereof,  other  aecuritj'  satisfac- 
tory to  the  parties  who  are  to  receive  the  same." 

Pursuant  to  this  provision,  tbe  defendant 
Oregon-Idaho  Company  gave  to  plain tUT  and 
defendant  Ford  a  bond  In  the  following  form: 
"Home  Office,  San  Francisco,  California. 

"Know  all  men  by  these  presents:  That  the 
Oregon-Idaho  Company,  a  corporation,  organ- 
ized and  existing  undepi  and  by  virtue  of  the 
laws  of  the  state  of  Or^on  {hereinafter  called 
the  'principal')  and  the  Pacific  Surety  Com- 
pany, a  corporation,  organized  and  existing  un- 
der the  laws  of  the  state  of  Calif ornia,  and 
whose  principal  office  is  located  in  San  Fran- 
cisco, California  (hereinafter  called  the  'sure- 
ty'), are  held  and  firmly  bound  unto  A.  H. 
Ford  and  F.  F.  Williams  (hereinafter  called 
the  'owner')  in  the  full  and  just  sum  of  twenty- 
tvt  thousand  and  00/100  ($25,000.00)  dollars, 
lawful  money  of  the  United  States  of  America, 
to  the  payment  of  which  sum  of  money,  well 
and  truly  to  be  made,  the  said  'principal'  binds 
himself,  his  heirs,  executors  and  administrators, 
and  the  said  'surety'  binds  itself,  its  successors 
and  assigns,  jointly  and  severaUy,  firmly  by 
these  presents.  Dated  this  1st  day  of  August, 
A  D.  1910." 

The  plaintiff  did  not  deliver  or  tender  any 
i>ond,  bat  made  a  cash  payment  of  $10,000  on 
the  panAase  price  of  the  mill  and  other  prop- 
erty and  gave  a  mortgage  thereon  for  $15,000, 
the  balance  of  sncli  panaiase  prtce.  Tlie  Or- 
egon-Idaho Company  breached  the  contract 
by  failing  to  deliver  tbe  logs  at  the  time  and 
in  the  qnantlties  agreed  npon,  and  on  Decem- 
ber 12,  1910,  was  declared  an  involuntary 
bankrupt  by  the  United  States  District  Court. 
Iherenpon  this  action  was  brought  upon  the 
btmd  above  set  out  The  other  def^dants 
having  defaulted,  tbe  Padflc  Surety  Com- 
pany filed  its  answer,  In  which,  among  other 
things,  it  pleaded  affirmatively  that  the  plain- 
tiff had  forfetted  its  right  to  lecover  by  fail- 
ure to  execute  and  deliver  the  bond  provid- 
ed for  lo  the  logging  cmtmct  and  by  refus- 
ing to  pay  more  than  $3.00  per  Uionsand  for 
certain  of  Uie  logs  delivered,  whereas  the  con- 
tract called  for  a  uniform  prioe  of  $7  per 
tbousand;  that  they  further  violated  the 
terms  of  the  bond  by  as^gnlng  tbelr  Interest 
in  the  logging  otmtract  to  the  Cow  Creek  Aim 
Company;  that  plaintiff  also  failed  to  Im- 
mediately notify  tbe  surety  of  the  neglect  on 
the  part  of  the  Oregon-Idaho  Company  to  sup- 
ply logs  according  to  the  terms  of  the  con- 
tract, and  that,  at  all  times  since  the  execu- 
tion of  tbe  contract  and  bond  In  omtroversy, 
the  state  tjt  the  lumber  market  In  Oregon  has 
been  sucb  that  the  cost  of  manufacturing 
ni^ogs  Into  lumber  and  placing  the  same  up- 
on the  market,  together  with  tbe  paymait  ot 
IT  per  ttumaand  feet  for  logs  at  plalntifTs 
lawmlll,  has  been  largely  In  excess  of  any 
oiadcet  price  obtainable  for  such  lumber,  and 


that  therefore  plaintiff  has  not  been  substan- 
tially  damaged  by  the  alleged  breach  of  the 
contract  PlaintUTB  reply  consists  of  denials 
and  the  allegation  that,  If  the  legging  con- 
tract bad  ever  been  assigned,  it  has  been  re- 
assigned to  plaintiff  and  Ford  and  that  plain- 
tiff and  Ford  own  practically  all  of  the  stock 
in  the  Cow  Creek  Hill  Cora[»ny.  From  a 
Judgment  for  plaintiff,  defendant  Pacific 
Surety  Company  appeals. 

Thomas  H.  Crawford,  of  La  Grande,  and 
S.  C.  Spencer,  of  Portland  (Wilbur,  Spencer 
&  Beckett,  of  Portland,  on  the  brieO.  for  ap- 
pellant J.  0.  Bailey  and  Robert  Treat  Piatt, 
both  of  Portland  (Piatt  &  Piatt,  of  PorUand, 
on  the  brief),  for  respondents. 

BBNSOX,  J.  (after  stating  the  facts  as 
above).  [1,  2]  Defendant's  first  contention  ia 
that  the  trial  court  erred  in  admitting  in  evi- 
dence the  deed  from  the  Oregon-Idaho  Com- 
pany to  Ford  &  Williams,  the  bond  in  suit 
and  the  escrow  agreement  with  which  they 
were  deposited  with  the  Security  Savings  & 
Trust  Company  about  the  1st  of  August,  1910, 
and  also  the  note  and  mortgage  for  the  un- 
paid i)ortion  of  the  price  of  the  mill  proper- 
ty.  This  contention,  however,  is  untenable. 
There  is  a  clear-cut  issue  in  the  pteadhigs  as 
to  whether  the  contract,  bond,  deed,  and 
mortgage  were  executed  and  delivered  on 
August  1st,  or  August  17th,  and  these  exhibits 
were  relevant  and  proper  evidence  thereon, 
A  broader  justification  for  the  ruling  of  the 
trial  court  is  found  in  the  fact  that  tbe  es- 
crow agreement  contains  evidence  tending  to 
show  the  interpretation  put  upon  the  logging 
contract  by  the  parties  thereto  in  regard  to 
the  giving  of  a  bond,  "or,  In  lieu  thereof,  oth- 
er security  satisfactory  to  the  parties  who 
are  to  receive  the  same.'*  In  the  case  of  City 
Messenger  &  DeUvet7  Ca  v.  Postal  Telegraph 
Co.,  this  court  speaking  by  Mr.  Justice  Bean, 
says: 

"There  is  no  more  certain  way  of  finding  out 
what  the  contracting  parties  meant  than  to  as- 
certain what  they  have  actually  done  in  car- 
rying out  the  contract.  By  bo  doing  we  learn 
what  constructioa  the  parties  themselves  have 
placed  upon  tbe  terms  of  their  stipulation." 
City  Messenger  &  Delivery  Co.  v.  Postal  Tele- 
graph Co.,  145  Pac.  657,  at  page  060,  and  cas 
es  there  cited. 

The  parol  testimony  of  plaintiff  In  relation 
to  the  acceptance  of  the  cash  payment  and 
the  note  secured  by  mortgage,  being  specifi- 
cally accepted  as  satisfactory  security  in  lieu 
of  a  bond,  was  properly  admitted  npon  the 
same  theory. 

[3]  Defendant  complains  that  the  court 
erred  in  admitting  evidence  tending  to  show 
that  the  actual  value  of  the  mill  property  did 
not  exceed  $0,100,  and  that  the  remainder  of 
the  purchase  price  was  in  reality  a  part  of 
the  consideration  for  tbe  logging  contract 
We  think  tbat  this  evidence  was  properly 
admitted  for  the  purpose  of  showing  what 
portion  of  the  $20,000  was  actnally  a  consid- 
eration for  mill  property  and  what  part  there- 
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of  was  In  fact  a  consideration  for  something 
else.  2  Devlin  on  Real  Estate  <3(1  Ed.)  822, 
823:  Scoggln  V.  Schloatb,  15  Or.  383,  15  Paa 
685. 

[♦]  We  next  consider  the  contention  that 
plaintiff's  case  fails  because  he  did  not  im- 
mediately notify  defendant  of  the  continuing 
breaclies  of  the  logging  contract.  It  appears 
from  the  evidence  that  the  papers  were  taten 
from  escrow  about  the  17th  of  August,  and 
Williams  &  Ford  then  began  making  repairs 
on  the  mill,  while  the  Oregon-Idaho  Company 
was  making  preparations  for  active  logging. 
On  August  21st  plaintiff  notified  the  logging 
company  that  he  was  ready  to  receive  logs, 
and  the  delivery  thereof  was  begun  about  the 
middle  of  September ;  the  last  delivery  being 
made  about  the  1st  of  October.  Plaintiff 
notified  the  surety  company  of  the  failure 
to  deliver  logs  about  the  10th  of  October. 
L'nder  the  evidence,  we  think  that  it  was  a 
question  for  the  jury  to  answer  as  to  wheth- 
er or  not  notice  was  given  within  a  reasona- 
ble time.  In  tlie  case  of  Bross  v.  McNlcholas, 
60  Or.  47,  133  Paa  784.  this  court,  by  Mr. 
Justice  McNary,  saya: 

"However,  be  the  interim  eight  days  or  one 
day,  all  the  plaintiff  was  required  to  do  was  to 
notify  the  surety  company  of  the  breach  of  the 
contract  by  the  principal  with  doe  diligence  and 
within  a  rrasonable  time  after  being  apprised 
tiiereof.  Whether  that  was  done  was  a  ques- 
tion solely  for  the  Jury  to  determine." 

[I]  We  next  consider  tbe  aaslKnment  of  the 
logging  contract  and  the  bond  upon  which 
this  actlim  is  based.  The  plaintiff  testifies 
that  on  November  7,  1010,  the  contract  was 
assigned  to  the  Cow  Greek  Mill  Company  for 
collection,  but  that  it  was  reassigned  to  him- 
self and  Ford  prior  to  tiie  commenceinent  of 
this  action.  He  also  testifies  that  this  re- 
asdgnment  was  confirmed  by  a  written  reas- 
Blgnmoit  after  tbe  action  was  begun.  De- 
fendant Insists  that  the  written  evidence  of 
the  retransfer  ought  to  outweigh  the  parol 
testimony  of  the  plaintiff,  bat  that  was  a 
matter  for  tbe  Jury  to  decide,  and  they  evi- 
dently found  that  the  reassignment  was 
made  before  the  commencement  of  this  ac- 
tion. 

[8]  The  next  subject  for  consideration  is 
tbe  statement  of  the  trial  court  involved  In 
a  number  of  tbe  instructions  given  to  the 
Jury,  to  tbe  effect  that  the  defendant  cannot 
complain  of  breaches  in  the  conditions  of 
tbe  bond  by  plaintiff  and  escape  liability 
thereunder,  unless,  by  such  violations  of  Its 
terms,  the  defendant  has  suffered  financial 
loss.  The  great  weight  of  authority  supports 
the  doctrine  announced  by  this  court  in  the 
case  of  Bross  v.  McNicbolas,  supra,  in  which 
the  following  language  is  used: 

"But,  in  this  day  and  age  of  corporate  sure- 
ties, when  the  burden  is  lightened  by  the  pay- 
ment of  adequate  premiums,  and  their  final  lia- 
bilities  ofttimes  secured  by  counter  indemnity, 
the  strictness  of  the  old  rule  is  relaxed,  and  the 
modem  day  surety  company  must  show  some  in- 
jury done  before  they  can  Im  absolved  from  the 
contracts  which  they  clamor  to  execute."  Bag- 


lin  T.  TiUe  Guaranty  Co.  (O.  O.)  166  Fed.  3S6; 
Leiter  v.  Dwyer  nnmbiiif  Co-  66  Or.  474,  at 
page  482.  133  Pac.  1180. 

In  the  latter  this  court,  £3>eaklng  by  Ur. 

Justice  Bean,  says: 

"In  order  for  tbe  surety  company  to  escape 
responsibility,  It  should  appear  that  such  com- 
pany has  been  prejudiced  by  a  breach  of  the 
contract.  The  breach  must  not  have  been  mere- 
ly technical,  but  a  substantial  one,  working  a* 
pecuniary  disadvantage  to  the  surety  company, 
or  depriving  it  of  some  protection  or  privily 
reserved  in  the  bond." 

It  is  needless  to  mnlUply  dtattons.  Tbe 
Instructions  complained  of  are  a  correct  ax- 
position  of  ttie  law. 

[7]  We  come  now  to  the  qneation  of  the 
measure  of  damogea  It  appears  from  the 
eviHeacB  that  at  Glendale,  where  plaintiff's 
mill  was  located,  fben  was  no  available  sup- 
ply npon  whi(^  to  draw  when  the  Or^on- 
Idaho  Company  failed  to  deliver  logs  accord- 
ing to  ItB  contract  There  Is  also  evidence 
tending  to  prove  that  12ie  nearest  available 
market  for  tbe  purcliase  ett  such  logs  was  at 
Cottage  Orove.  or  at  Leona.  The  court  In- 
structed  the  Jury  as  follows: 

"So  then  you  come  to  the  qnestion  of  dam- 
ages. Mas  there  been  in  this  case  a  breach  of 
the  contract  on  the  part  of  tbe  Oregon-Idaho 
Company,  and,  if  you  determine  there  has  been, 
then  what  is  tbe  damage  which  Mr.  Williams  is 
entitled  to  recover  in  this  case?  He  is  entitled 
to  recover  the  diEference  between  what  these  logtf 
would  cost  him,  if  the  Oregon-Idaho  Company 
had  carried  out  their  contract,  delivered  In  the 
pond  at  tbe  mill  at  Glendale,  and  what  he 
would  have  had  to  pay  for  logs  at  the  time  he 
wanted  them  during  the  continuance  of  this 
contract,  at  Glendale — the  reasonable  price  at 
Glendale.  And,  if  these  logs  could  not  be  ob- 
tained at  Glendale,  then  at  the  nearest  available 
point,  added  to  that,  transportation  to  Glendale. 
That  is  the  measnre  of  damages  in  tbe  case — 
the  difference  between  what  he  would  have  p:ot- 
ten  them  for,  during  the  life  of  this  contract, 
and  what  he  would  have  had  to  pay  fOr  them, 
if  be  had  gone  out  into  the  markM  and  pmchaa- 
ed  them  at  Glendale." 

Defendant  contends  that  neither  Cottage 
Grove  nor  Leosa  was  an  **avaUaUe'*  market 
under  the  evidence  for  the  reason  that  the 
cost  of  transportation  from  any  of  these 
points  was  prohibitive,  and  that  logs  so  pur- 
chased could  not  have  been  manniactnred  at 
a  profit.  In  answer  to  the  suggestion,  we 
need  only  to  say  that  several  witnesses  testl- 
fled  that  these  were  available  markets,  and 
we  think  the  court's  Instmctlon  was  correct. 

[I]  Finally  we  come  to  the  question  of  In- 
terest upon  the  Judgment  The  Jury  returned 
a  verdict  in  favor  of  plaintiff  and  defmdant 
Ford  In  the  following  form: 

"We,  tbe  Jury  duly  impaneled  to  try  the 
above-entitled  cause,  find  in  favor  of  plaintiff 
and  A.  H.  Ford,  and  against  the  defendant  Pa- 
cific Surety  Company,  and  assess  their  damages 
in  the  sum  of  925,000  and  Uiterest  frooi  OcbAer 
1, 1010,  at  6  per  coiL  per  annum." 

And  on  the  same  day  the  court  entered 
Judgment  thereon  for  the  sum  of  $81,202.17, 
being  the  amount  of  said  ^,00(^  with  intnest 
to  that  date,  November  Ifl,  1014,  computed  at 
6  per  cmt  There  is  no  controreray  abont 
the  nature  at  this  actlcm.  It  Is  fiw  nnU^ni- 
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dated  damages,  and  the  rnle  is  well  settled 
In  this  state  that  interest  cannot  be  recover- 
ed thereon.  Hawley  v.  Dawson,  18  Or,  348, 
18  Pac.  592 ;  Fengra  7.  Wheeler,  24  Or.  532, 
34  Pac.  354,  21  L.  R.  A.  726;  Smith  v.  Turner, 
33  Or.  381,  54  Pac.  166.  The  court  erred  in 
giving  Judgment  for  Interest 

The  Judgment  of  the  lower  court  must 
therefore  be  modided  to  the  extent  of  elimi- 
nating the  amount  of  interest  computed  prior 
to  the  date  thereof.  In  all  things  else  It  is 
affirmed. 

BUBNBTT,  J.,  dlBsenta 


In  n  SNEDDON. 
(Supreme  Court  of  Oregon.    June  IS,  101B.) 

IhSAHE  PeBSONS  «=337— GUABDIANSHIP— AD- 
JTIDICATION    OF  SANfTY — EFFECT — STATUTE. 

Laws  1913,  p.  6S0,  §  3,  provides  that  the 
coon^  judge  of  any  county,  upon  being  notified 
In  writing  that  any  person,  by  reason  of  in- 
sani^,  is  unsafe  to  be  at  larxe,  or  Is  Bufferiog 
from  exposure  or  neglect,  shail  cause  such  per< 
son  to  be  committed  to  a  hospital  for  the  in- 
sane upon  a  determination  of  his  insanity  by 
the  county  judge  and  a  physician.  L.  O.  L.  i 
1319,  provides  that  the  geveral  county  courts 
shall  have  power  to  appoint  guardians  for  the 
estates  of  msane  persona,  idiots,  and  all  who 
an  incapable  of  conducting  their  own  affairs. 
Section  1342,  defines  an  "insane  person"  as 
including  every  idiot,  person  not  of  sound  mind, 
lunatic,  and  distracted  person.  Petitioner  was 
committed  to  a  hoapital  for  the  insane  under 
Lews  1913,  p.  680,  $  3.    Guardians  were  ap- 

Sointed  for  his  estate,  and  after  his  discharge 
■om  such  hospital  as  improved  be  was  recom- 
mitted thereto.  From  the  recomn^ttal  order  of 
the  county  court  he  appealed  to  the  circuit  court, 
where  an  inquest  before  a  jury  resulted  in  his 
discharge  as  sane,  and  thereupon  he  petitioned 
for  tile  removal  of  his  guardians.  Held  that, 
since  L.  O.  L.  |  1342,  distlnniishai  between 
lunatics  and  persons  of  unsound  mind,  the  mere 
E&ct  that  an  incompetent  has  been  released 
from  an  asylum  to  which  he  was  committed 
as  a  lunatic,  or  unsafe  to  be  at  laige,  Is  no 
reason  why  he  should  be  relieved  of  guardian- 
ship as  a  person  of  unsound  mind  mcapable 
of  conducting  bis  own  affairs,  except  upon  ex- 
press avennent  and  adequate  proof  that  he  is 
able  to  conduct  his  own  affairs,  the  absence 
ct  which  from  the  petition  and  evidence  in  the 
instant  Case  was  fatal  to  the  award  of  relief 

Bought 

[Ed,  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  §  56;  Dec.  Dig.  «&=>37. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Insane.] 

Department  2.  Appeal  from  Circuit  Court, 
Coos  County ;  John  S.  Coke,  Judge. 

Ai^Ucation  by  Gbarl^,  Sneddon  for  the  re- 
moval of  guardians  appointed  for  him  as  an 
inccmipeteut,  and  to  require  such  guardians 
to  account.  From  a  Judgment  of  the  circuit 
court  reversing  an  order  of  the  county  court 
for  tbe  removal,  petitioner  appeals.  Affirmed. 

This  was  an  application  to  the  county  court 
(tf  Coos  county,  Or.,  for  the  removal  of  guard- 
ians and  to  require  them  to  account  The 
frets  are  that  on  July  14, 1913,  the  petition- 
er, Charles  Sneddrai,  then  about  72  years  old, 


was  adjudged  by  that  court  to  be  of  unsound 
mind,  and  thereupon  he  was  incarcerated  In 
the  state  hospital  for  tbe  insane.  Ellen  Sned- 
don, his  wife,  John  B.  Sneddon,  a  son,  and 
Hannah  Bees,  a  daughter,  were  appointed  by 
that  court  guardians  of  his  estate  and  qual- 
ified for  tbe  trust  The  petitioner  was  soon 
released  from  the  asylum  "as  improved,"  but 
was  again  apprehended,  charged  with  insan- 
ity, and  such  proceedings  were  had  that  on 
December  SO,  1913,  he  was  by  that  court  or- 
dered to  be  recommitted.  From  such  order 
he  appealed  to  the  circuit  court  of  the  state 
of  Oregon  for  that  county,  where,  a  Jury  hav* 
ing  been  called,  the  inquest  resulted  in  his 
discharge.  Thereupon  he  made  the  appllca* 
tlon  first  hereinbefore  mentioned,  and  based 
on  authenticated  records  of  tbe  verdict  of  the 
jury  and  the  decree  rendered  in  accordance 
therewith,  the  county  court  granted  the 
prayer  of  the  petition.  An  appeal  from  such 
order  was  taken  by  the  guardians  to  the  cir- 
cuit court  where,  at  the  hearing  of  the  cause, 
findings  of  fact  and  of  law  were  made,  and, 
predicated  thereon,  the  determination  of  the 
county  court  was  reversed.  From  the  latter 
decree  the  petitioner  appeals  to  this  court 

Dwight  B.  Hodge,  of  Uarahfield  (Wm.  T. 
Stoll,  of  Mardifleld,  on  the  brief),  for  appel- 
lant Harry  G.  Hoy,  of  Marshfleld  (L  N. 
UiUer,  of  Marshfiel^  on  tbe  brief),  for  re- 
spondents. 

MOOBE,  G.  J.  (after  stating  the  f&cts  as 
above).  Section  S  of  diapter  342,  Lews  Or. 
1913,  reads: 

"The  couu^  Judge  of  an^  county  in  this  state, 
upon  being  notified  in  writing  that  any  person 
by  reason  of  insanity  is  unsafe  to  be  at  large  or 
is  suffering  from  exposure  or  neglect  shall  cause 
such  person  to  be  brought  before  him  at  such 
time  and  place  as  he  may  direct,  and  shall  also 
cause  to  appear  one  or  more  competent  physi- 
cians who  shall  proceed  to  examine  the  sflid 
person  as  to  bis  mental  condition,  i^hould  the 
said  examining  physician  find,  and  certify  un- 
der oathj  that  said  person  Is  insane,  and  the  said 
county  judge  be  of  the  same  opinion,  be  shall 
order  such  insane  persons  committed  to  the  prop- 
er stete  hospital  for  the  insane.** 

In  conformity  with  tills  clause  of  tli«  act, 
Charles  Sneddon  was  duly  adjudged  insane 
and  Incarcerated  in  the  asylum.  The  stat- 
ute referred  to  don  not  contain  any  provision 
for  the  appointment  of  a  guardian  fov  an  in- 
sane person. 

*'The  several  county  courts,  in  their  respective 
counties  in  this  state,  shall  have  power  to  ap- 
p<»nt  guardians  to  take  care,  custody,  and  man- 
agement  of  the  estates,  real  and  personal,  of  all 
insane  persons,  idiots,  and  all  who  are  incapa- 
ble of  conducting  their  own  affairs,  and  the 
maintenance  of  their  families,  and  the  education 
of  their  children."   L.  O.  Ij.  1  1819. 

Another  clause  of  the  Code,  as  far  as  deem- 
ed material  her^n,  reads: 

"The  words  'insane  person'  are  intended  to  in- 
clude every  idiot  every  person  not  of  sound 
mind,  every  lunatie,  and  distracted  person."  Id. 
S  1342. 


4S9Far  oUmt  cases  ■««  lama  topis  and  KBY-NUUBBR  in  all  Kay-Nnmbarsd  Dliwts  MA  IndMSB 
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The  application  to  the  county  court  for  the 
aid  songht  was  supplemented  by  the  joint 
affidavit  of  the  petitioner  and  his  son  Hugh 
Sneddon.  Their  sworn  srtatement  in  writing 
Is  to  the  effect  that  since  the  appointment  of 
the  guardians  Charles  Sneddon  had  been  dis- 
charged from  the  hospital  for  the  insane  "as 
Improved" ;  that  after  his  return  to  Cooa 
county  he  was  again  chained  with  lunacy, 
and  upon  an  Inquest  before  the  county  court 
he  was  found  to  be  insane  and  ordered  to  be 
recommitted ;  that  from  such  order  he  took 
an  appeal  to.  the  circuit  court,  and  at  the 
hearing  of  the  cause  the  Jury  found  him  to 
be  sane,  whereupon  he  was  discharged.  The 
motion  referred  to  is  addressed  to  the  guard- 
ians, and  contains  a  statement  as  follows: 

"This  application  will  be  heard  and  based  op- 
en the  files  and  records  in  this  case,  also  an  af- 
fidavit by  said  Charles  Sneddon  and  Hugh  Sned- 
don, a  copy  of  which  is  hereby  served  upon  you, 
the  original  of  which  is  on  file  In  this  court." 

The  transcr^t  before  us  shows  that,  pur- 
suant to  the  notice  so  served,  Walter  Sned- 
don, a  son  of  the  petitioner,  filed  In  the  coun- 
ty court,  on  March  12,  1014,  an  affidavit  to 
die  effect  that  for  more  than  ten  years  prior 
thereto  he  had  been  living  in  the  state  of 
Wa^lngton;  that  be  secured  his  father's 
r^ease  from  ttxe  aaylnm,  taking  him  to  Port- 
land, and  accompanying  him  In  that  dty  to 
a  atoamer  which  he  boarded  for  Marshfield, 
Or.  Referring  to  this  parent  at  that  dme  the 
witness  deposed: 

"He  was  clearly  suffering  From  delusions  of 
persecution,  and  was  bent  upon  employing  at- 
torneys and  involving  himself  and  his  estate  in 
expensive  litigation  without  any  sane  policy  in 
said  matters:  that  be  was  possessed  with  the 
idea  that  certain  persons  were  trying  to  steal 
his  real  property  or  to  rob  and  defraud  him  out 
of  the  samo." 

The  affiant  further  states  that  upon  visit- 
ing his  home  February  26,  1914,  he  had  on 
several  occasions  conversed  with  his  father, 
who  was  not  competent  to  transact  his  own 
business,  but  was  a  proper  subject  for  guard- 
liin^Mp  of  bis  person  and  estate.  Alluding 
to  the  condition  of  the  petitioner  when  the 
affidavit  was  made,  the  affiant  further  says: 

"He  is  in  no  way  improved  at  this  time,  bo 
&r  as  I  can  observe." 

The  Joint  ullidavit  of  Ellen  Sneddon,  the 
wife  of  the  petitioner,  Charles  Sneddon,  Jr., 
Jennie  Bedford,  Hannah  Rees,  John  B.  Sned- 
don, and  ^\!illiam  Sneddon,  filed  in  the  county 
court  March  12,  1014,  Is  practically  to  the 
same  effect  as  the  sworn  written  statement 
of  Walter  Sneddon.  From  this  affidavit  of 
Mrs.  Sneddon  and  others,  who  constitute  the 
entire  family,  except  the  petitioner,  Hugh 
Sneddon,  and  his  brother  Walter,  excerpts 
will  be  taken,  to  wit: 

"That  we  are  each  and  all  familiar  with  the 
mental  condition  of  the  said  Charles  Sneddon  as 
indicated  by  his  acts  and  conduct ;  that  it  ap- 
pears from  bis  said  acts  and  conduct  that  he  la 
incapable  of  conducting  his  own  affairs;  that 
the  said  Charles  Sneddon  is,  and  for  more  than 
two  years  last  past  has  been,  the  subject  of  fix- 
ed delusions  of  penecutioa;  that  he  is  strongly 
of  tlie  opinion  that  certain  ctf  the  prominent  citi- 


zens of  Coos  county,  Or^  ore  •eektng  to  dfr 

fraud  him  and  his  wife,  the  said  EUen  Sneddon, 
and  each  of  them,  out  of  their  property;  *  *  * 
that  he  has  repeatedly  sought  to  have  different 
persons  arrested  and  indicted  for  alleged  at* 
tempts  to  steal  his  property  and  the  property 
of  big  wife,  the  said  Ellen  Sneddon ;  that  he 
has  made  several  trips  to  Portland  and  other 
points  to  confer  with  the  departments  of  justice 
and  surveying  of  the  United  States  located  at 
those  points,  for  the  purpose  of  securing  indict- 
ments and  procuring  alleged  evidence  as  to  sur- 
veys and  to  visit  and  appeal  to  the  Governor  of 
the  state  for  aid  in  his  imaginary  difficulties, 
over  title  to  real  property  in  Coos  county;  that, 
if  permitted  to  go  at  large  without  a  guardian 
or  guardians,  the  said  Charles  Sneddon  will  dis- 
sipate his  estate  and  come  to  want,  and  will 
continue  to  kee^  the  members  of  his  family  in 
a  state  of  anxiety  and  uncertainty  over  his 
whereabouts  and  personal  welfare;  that  hia 
present  condition  has  been  growing  on  him  for 
some  years,  and  is,  so  we  are  informed  and  be- 
lieve, a  condition  that  caooot  be  the  subject  of 
improvement,  owing  to  bis  advanced  years  and 
the  peculiar  nature  of  his  mental  disorders." 

'  A  written  stipulation  made  March  12, 1914, 
was  signed  by  counsel  for  the  petitioner  and 
the  attorneys  for  the  guardians,  and  la  to 
the  effect  that.  If  certain  named  physicians 
who  have  charge  of  and  are  employed  In  the 
hospital  for  the  Insane  at  Salem,  Or.,  were 
present,  each  would  testify  as  set  forth  In  a 
letter  written  by  him  in  relation  to  the  men- 
tal condition  of  Charles  SneddMi,  which  let- 
ters are  made  a  part  of  the  agreement  No 
objection  was  made  by  the  petitioner's  coun- 
sel to  the  form  of  proof  offered,  but  only  that 
the  letters  were  incompetent,  irrelevant,  and 
Immaterial.  As  the  communications  referred 
to  tend  to  eubstantlate  the  same  state  of  the 
patient's  mind,  only  the  letter  of  Dr.  Stein- 
er,  the  superintendent  In  charge  of  the  asyl- 
um at  Salem,  Or.,  a  physician  of  great  learn- 
ing and  large  experience  In  the  treatment  of 
mental  diseases,  will  be  set  forth.  This  let- 
ter was  written  to  the  petltUmer's  counsel, 
and  is  as  follows: 

"Wm.  T.  StoU,  Att'y  at  Law,  Marshfield  Ore- 
gon—Dear Sir :  In  reply  to  your  letter  oi  Feb- 
ruary 20,  will  say  that  we  could  not  intelli- 
gently give  an  opinion  as  to  the  capacity  of 
Chas.  SueddOD,  since  he  left  this  hospital.  Will 
my  to  yoa  however,  at  the  time  he  left  here  we 
felt  as  though  be  was  sufficiently  recovered  that 
he  could  be  cared  for  at  home  with  but  little 
trouble,  end  as  a  matter  of  fact  did  not  belong 
is  a  place  of  this  kind  as  his  insanity  was  not 
considered  in  any  way  of  a  dangerous  character. 
When  he  came  here  he  harbored  delusions  of 
persecution  and  retained  them  when  he  left. 
He  was  unreasonable  in  many  of  his  views, 
but  on  the  whole  was  a  kindly  disposed  gentle- 
man, and  we  thought  well  of  him.  As  to  his 
present  condition,  I  know  nothing  and  have  no 
interest  in  it  whatsoever,  as  he  is  discharged 
from  this  place  and  not  within  our  care. 

"Allow  us  to  quote  an  excerpt  from  the  pa- 
tient's history  which  is  a  permanmt  record  at 
this  institution,  dated  Anitost  4,  1912:  'Has 
delusions  of  persecution,  believing  his  neighbors 
and  various  people  are  plotting  against  him; 
his  ideas  are  very  much  fixed ;  he  Is  headstrong, 
and  be  believes  that  he  has  been  trapped  Into 
the  institution  and  demands  his  release  immedi- 
ately; bis  mental  state  is  due  to  senility.* 
Other  excerpts  are  As  follows :  October  IS, 
1912:  'Mental  condition  somewhat  childlike, 
emotional  and  dmide.  DlagncKds  of  his  nm* 
tol  sUts  la  oeniUty  with  posslbla  dslusiona, 
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partnoidal  In  type.'  October  20,  lOlS,  written 
by  an  attendant  upon  whose  ward  he  was  con- 
fined: 'Ue  is  getting  quite  childlike.'  October 
IS,  1913:  'Patient  is  quite  tidy,  baa  a  good 
appetite,  and  sleeps  quite  well.  Ue  suffers  rroin 
deludons  o(  persecution.* 

"Naturally  the  patient  in  consideration  Is 
Tery  earnest  In  hts  views,  and  would  make  a 
good  impression  upon  men  not  versed  in  the 
flsamination  of  one  s  mental  state.  They  would 
not  know  bow  to  begin  the  examination,  nor 
how  to  conduct  one  in  a  way  necessary  to  bring 
out  the  defects  present,  and  unless  the  patient 
bis  actlTe  delusions  of  perseentioD  at  the  time 
of  the  mental  examination,  and  was  apparently 
disturbed  in  mind,  one  could  easily  see  how  a 
well-meaning  jury  composed  of  laymen  could 
Biiinteniret  the  actual  findings  of  such  a  case 
and  renoer  a  verdict  of  the  patient  being  sane. 

"It  Is  a  notorious  fact  that  after  a  patleat 
has  been  confined  in  an  institution  of  this  sort 
and  learns  what  his  ideas  are  that  are  looked 
upon  as  being  delusions,  futurely  be  is  shrewd 
enough  to  keep  those  ideas  closely  guarded,  and 
it  is  with  macb  difficulty  and  continued  obser- 
vation of  such  cases  that  the  real  facts  are 
learned. 

"Yours  truly,  -  B.  B.  Lee  Steiner, 

■'SuperintendenL" 

la  considering  these  matters  an  order  was 
made  March  14,  1914,  bf  the  connty  court 
which  statee  that: 

'^e  court,  after  hearing  the  ailments  of 
counsel  and  examining  the  records  and  files  In 
the  cause,  also  examiniug  the  verdict  of  the 
jury  in  the  circuit  court,  *  *  *  in  which 
verdict  it  was  found  that  said  Charles  Sned- 
don was  sane,  finda  that  from  the  verdict  of 
■aid  Jury  that  said  Charles  Sneddon  was  ad- 
judged by  the  circuit  court  •  ♦  *  to  be  sane, 
and  that  he  is  capable  of  attending  to  his  own 
affairs,  and  that  the  order  heretofore  made  ap- 
pointing Jtihn  B.  Sneddon,  Ellen  Sneddon,  and 
Hannah  Il«es  guardians  be  and  the  same  is 
hereby  revoked  and  held  for  naught,  and  said 
ruardiaDB  be  required  to  settle  with  the  said 
Charles  Sneddon  or  file  an  account  in  this  court 
of  their  accounts  as  such  guardians,  and  after 
said  account  has  been  approved,  and  they  have 
filed  receipts  for  all  snms  of  money  received 
by  them,  that  the  said  guardians  be  discharged." 

On  appeal  from  that  order  the  drcnit 
coort,  after  hearli^  the  canse,  made  findings 
of  (act  as  follows: 

(1)  '"That  the  county  court  based  its  order 
discharging  the  guardians  solely  upon  the  judg- 
tnrat  in  die  above-entitled  conrt  in  a  certain 
cane  wherein  the  above-named  Charles  Sneddon 
'as  tried  in  a  ppofceding  under  chapter  342. 
Getii-rai  I^ws  1013,  whereby  It  was  Hou^ht 
to  have  him  committed  to  the  state  hospital  for 
the  insane,  by  which  judgment  he  was  found 
?»ae,'  there  being  no  other  evidence  offered 
in  the  county  court  upon  which  the  said  order 
appealed  from  could  have  been  made." 

The  second  finding  of  fact  Is  in  the  nature 
of  a  conclusion  of  law.  It  compares  chapter 
^2,  Gen.  Lows  Or.  1813,  with  sections  1319 
and  1342,  L.  O.  L.,  hereinbefore  quoted,  and 
Mates  that  those  provisions  are  a^nrate,  and 
that  the  phrase  "insane  persons,"  as  used  in 
the  act  of  1813,  Is  entirely  distinct  from  the 
i»eanliig  of  such  words  as  defined  and  em- 
ployed in  the  other  sections  of  the  Code. 
Based  on  such  findings,  conclusions  of  law 
*ere  deduced  as  follows: 

"(1)  That  the  county  court  erred  in  making 
ue  order  discharging  the  guardians  of  the 
wd  Charles  Sneddon,  and  toe  order  appealed 
nm  Bhould  be  rerersed;  (2)  that  tiie  apptlca- 
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tlon  of  the  said  Oiaries  Sneddoa  to  hsn  bis 
guardians  discharged  should  be  denied." 

It  will  be  remembered  that  section  1319,  L. 
O.  Ii.,  empowers  the  county  court  of  any 
county  to  appoint  guardians  to  take  care,  cus- 
tody, and  management  of  the  estates  of  all 
insane  persons,  "and  all  who  are  incapable 
of  conducting  their  o^vn  affairs."  The  peti- 
tion of  Mrs.  Sneddon  and  four  of  her  chil- 
dren, filed  in  the  county  court  of  Coos  coun- 
ty. Or.,  August  19,  1913,  for  the  appointment 
of  guardians,  and  pursuant  to  which  the  or- 
der prayed  for  was  granted,  states  that 
Charles  Sneddon  had  been  adjudged  Insane 
and  was  then  confined  in  the  state  asylum, 
and  that  he  "is  totally  Incapable  of  transact- 
ing his  ordinary  business,"  thereby  disclos- 
ing that  th^  application  reasonably  conforms 
to  the  requirement  of  the  statute.  Neither  In 
the  motion  filed  in  that  court  to  have  the 
guardians  discharged  after  the  jury  had  de- 
termined Charles  Sneddon  to  be  sane  nor  in 
the  Joint  supplemental  aJfidavlt  made  by  him 
and  his  sou  Hugh  Is  It  stated  that  the  peti- 
tioner la  capable  of  coDductlng  bis  own  af- 
fairs. 

It  wfll  be  kept  In  mind  that  section  1342, 
li.  O.  L.,  defines  an  "insane  person"  to  In- 
clude every  person  not  of  sound  mind,  every 
lunatic,  and  distracted  person.  Section  3  of 
chapter  342,  Gen.  Laws  Or.  1913,  authorizes 
a  county  court,  when  notified  in  writing  that 
any  person,  by  reason  of  insanity,  "Is  unsafe 
to  be  at  large  or  is  suffering  from  exposure 
or  neglect,"  to  cause  an  inquest  to  be  held 
to  determine  the  matter.  Construing  these 
statutes  together,  It  will  be  seen  that  degrees 
of  mental  weakness  are  recognized,  and  it  Is 
only  when  It  satisfactorily  appears  to  the 
county  court  that  a  person  charged  with  In- 
sanity is  unsafe  to  be  at  large  or  is  suffering 
from  exposure  or  neglect  that  a  commitment 
to  the  hospital  for  the  insane  Is  authorized. 
After  Charles  Sneddon  was  released  from 
custody  and  again  apprehended,  the  county 
conrt  In  order  to  acquire  Jurisdictiw  of  the 
cause,  must  have  been  notified  In  writing 
that  by  reason  of  his  Inaanit?  he  was  either 
unsafe  to  be  at  large  or  was  suffering  from 
exposure  or  neglect.  When  It  was  determin- 
ed that  he  should  be  recommitted  to  the  asy- 
lum, the  county  court  must  necessarily  have 
found  the  averments  of  the  petition  to  be 
true.  Uptm  appeal  from  that  order  when  the 
jury  at  aa  Inquest  fbtind  he  was  sane,  the 
circuit  court,  sitting  as  a  diancellor,  accepted 
the  advice  thus  sought,  and  thereupon  dis- 
charged the  petitioner.  When  a  peraon 
charged  with  lunacy  la  adjudged  to  be  sane 
and  discharged,  it  might  ordinarily  be  pre- 
sumed that  such  determination  conclusively 
establishes  the  fact  that  he  is  not  afflicted 
with  mental  weakness  or  exaltation  In  any 
degree,  and,  since  it  ia  not  uatully  essential 
to  allege  any  fact  which  the  law  will  pre- 
sume, it  was  not  necessary  to  aver  In  the  pe- 
tition for  a  discharge  of  the  guardians  that 
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the  ward  was  capable  of  conducting  bis  own 
affairs.  As  section  1342,  U  O.  L.,  makes  a 
distinction  between  lunatics  and  persons  ot 
unsound  mind,  tbe  latter  class  should  not 
be  relieved  of  guardianship,  when  regularly 
appointed,  except  upon  an  express  averment 
and  adequate  proof  that  they  are  capable  of 
conducting  their  own  affairs.  No  aTorment 
to  that  effect  having  been  made  nor  proof 
offered  In  relation  thereto  on  behalf  of  the 
•  petitioner,  but  evidence  to  the  contrary  hav- 
ing been  submitted  by  tbe  guardians,  the  pe- 
tition did  not  state  facts  suflScient  to  entitle 
an  award  of  the  r^ef  granted,  and  too  much 
importance  was  attached  by  the  county  court 
to  the  verdict  and  decree  of  the  circuit  court. 

It  follows  that  tbe  decree  which  has  been 
brought  up  for  review  should  be  affirmed; 
and  It  la  so  ordered. 

BEAN,  EAEIN,  and  HARRIS,  JJ.,  concur. 


STATE)  ez  zeL  IVANHOE.  Dist  Atty^ 
HODGIN. 

(Supreme  Court  of  Oregon.    June  15,  1915.) 

1.  Qfoo  Wabbahto  <g=>45  —  Obioinal  Pbo- 
OEEDXROB— Notice. 

The  requirement  of  Supreme  Ciourt  rule  33 
that  preliminary  notice  of  an  original  proceed- 
ing in  quo  warranto  shall  be  served  on  tbe  ad- 
verse party  is  waived  by  respondent's  answer 
to  the  merits. 

[Ed.  Note.— For  other  caaee,  see  Quo  War- 
ranto, Cent  Dig.  |  47 ;  Dec  Dig.  €=s»45.] 

2.  QtTO  W  ABBA  IS  TO  ^=963  —  CoSTS  —  AUJOW- 
AKCB. 

Const  art.  7,  §  2,  declaring  that  the  Su- 
preme Court  may  in  its  discretion  take  original 
jurisdiction  in  mandamus  and  quo  warranto, 
etc.,  makes  li.  0.  L.  (  562,  providing  for  tbe 
allowance  of  costs  to  a  successful  pliuntiS  ap- 
plicable to  an  original  proceeding  in  quo  war- 
ranto. 

[Ed.  Note. — For  other  cases,  see  Quo  Warran- 
to, Gent.  Dig.  {  74;  Dec.  Dig.  «=903.] 

3.  Quo  Wabbanto  ^s»63  —  Cosra  —  Objec- 
tions—Waiveb. 

rnder  L.  O.  S  568,  declaring  that  the 
losing  party  must  in  five  days  urge  his  objec- 
tions to  allowance  of  costs,  a  defendant  in  quo 
warranto  brought  in  the  bupreme  Court  must 
urge  bis  objections  to  the  allowance  of  costs 
within  that  time  or  they  are  lost. 

[Ed.  Note. — For  other  cases,  see  Quo  Warran- 
to, Cent.  Dig.  I  74;  Dec.  Dig.  «=963.1 

4.  Quo  Wabbanto  «=>63  —  Costs  —  Allow- 
ance—Enfobcement. 

L.  O.  L.  S  213,  declares  that  a  party  in 
whose  favor  judgment  is  given  which  requires 
the  payment  of  money  may  have  a  writ  of  exe- 
cution isBTiod  for  its  enforcement.  Section  215 
declares  that  the  writ  shall  be  issued  by  the 
clerk  and  directed  to  the  sheriff,  while  section 
216  declares  that  it  may  be  issued  to  tbe  sher- 
iff of  any  county.  Section  9S3  declares  that, 
when  jurisdiotion  is  by  organic  law  conferred 
on  any  court  op  judicial  officer,  all  means  to 
carry  it  into  effect  are  also  given.  Held  that, 
where  the  Supreme  Court  had  original  juris- 
diction of  a  quo  warranto  proceeding,  the 
Code  provisions  authorizing  tbe  issuance  of  exe- 


cution warranted  the  Issuance  of  execution  to 
recover  costs. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  S  74;  Dec.  Dig.  «=»63.] 

In  Banc.  Original  proceedings  by  the 
State,  on  the  relation  ot  F.  S.  Ivanhoe,  Dis- 
trict Attorney,  against  John  S.  Hodgin. 
There  was  a  Judgment  of  ouster,  and  relator 
filed  a  precipe  for  execution  for  collection 
of  costs.  Execution  issued. 

See,  also,  146  Fac.  86. 

This  was  an  action  at  law  In  the  nature  of 
quo  warranto,  commenced  In  this  court.  In 
which  a  Judgment  of  ouster  was  rwidered 
February  9,  1015,  excluding  the  defendant 
from  the  office  of  district  attorney  for  Union 
county,  and  charging  him  with  tbe  costs  and 
disbursements  of  the  actlcm,  taxed  at  $60. 
The  plaintiff  has  filed  a  precipe  for  execution 
to  the  sheriff  of  that  county  on  the  money 
judgment.  By  direction  of  the  court  the  par^ 
ties  filed  briefs  for  and  against  the  motion, 
which  have  had  our  consideration. 

Crawford  &  Eakin,  of  La  Grande,  for  plain- 
tiff. John  S.  Uodgin,  of  La  Oronde^  for  de- 
fendant 

BURNSTTT,  J.  HI  defendant  charges 
that,  because  ho  preliminary  notice  thereof 
was  given,  the  proceeding  was  violative  ab 
initio  of  rule  33  of  this  coort,  reading  thus: 

"No  writ  of  habeas  corpus,  or  other  writ  of 
original  jurisdiction  will  issue  from  thia  court 
when  the  applicant  baa  a  full,  speedy,  and  ade- 
quate remedy  in  the  circuit  court,  except  by 
permission  of  the  court,  or  a  justice  thereof,  on 
notice  to  the  adverse  party." 

In  our  Judgment  this  objection  was  waived 
by  tbe  defendant's  answering  to  the  merits 
of  the  action.  In  respect  to  bis  complaint 
that  the  matter  could  have  been  heard  at 
bis  home  in  Union  county  before  the  circuit 
court  there,  we  cannot  now  indulge  In  bal- 
ancing the  relative  convenience  of  an  initial 
hearing  in  the  circuit  court,  plus  a  very  prob- 
able appeal,  as  against  an  original  proceeding 
in  the  first  instance  In  this  court. 

[2]  Section  2,  article  7,  of  the  Constitution 
of  this  state,  in  its  amended  form,  declares: 

"The  courts,  jurisdiction,  and  judiciai  system 
of  Oregon,  except  so  far  as  expressly  changed 
by  tills  amendment,  shall  remain  as  at  present 
constituted  until  otherwise  provided  by  law. 
But  the  Supreme  Court  may,  in  its  own  discre- 
tion, take  original  jurisdiction  in  mandamus, 
quo  warranto  and  habeas  corpus  proceedings." 

It  is  by  virtue  of  the  last  clause  of  this 
section  that  this  court  entertained  the  pros- 
ecution of  this  action  as  an  original  proceed- 
ing here.  The  meaning  and  effect  of  that 
constitutional  precept  is  to  ingraft  upon  the 
authority  of  this  court  the  procedure  In  such 
cases  as  defined  in  the  Code  to  be  exerdsed 
here  in  like  manner  as  in  the  circuit  court. 
Phy  V.  Wright,  147  Pac.  381.  One  of  the  In- 
cidents accompnojing  cases  of  this  kind  is 
the  matter  of  costs  as  defined  in  section  562, 
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L  0.  L.,  where  it  Is  said  tliat  such  cbarges 
are  allowed,  of  course,  to  the  plalntlCF  upon  a 
Judgment  In  bis  favor  in  an  action  provided 
for  iu  chapters  4  and  5  of  title  5  of  the  Code, 
vhieh  include  the  very  kind  of  action  here 
noder  consideration.  All  the  features  of  the 
original  procedure  as  deQned  in  the  Code 
passed  to  tills  court  with  the  constitutional 
grant  of  power  to  which  reference  has  been 
made.  We  conclude  that  we  had  authority  to 
render  Judgment  for  costs  and  disbursements 
In  favor  of  the  prevailing  party. 

[3]  Some  question  is  made  for  the  first 
time  as  to  the  amount  of  the  items,  but  the 
4$l)ortunity  to  urge  such  opposition  Is  past, 
because  section  569,  L.  O.  L.,  says  that  the 
losing  party  must  file  his  objections  within 
Ave  days  from  the  expiratlmi  of  the  time  al- 
lowed to  file  the  original  statement  of  costs 
and  disbursements.  The  period  thus  limited 
has  long  since  elapsed. 

[4]  Having  shown  our  authority  to  render 
the  Judgment  we  pass  to  the  consideration 
ot  the  means  of  enforcing  it.  The  following 
prorlsions  of  the  Code  ajiply  here: 

Section  213,  L.  O. 

"^be  party  in  whose  favor  a  judgment  Is  giv- 
en, which  requires  the  payment  of  money,  tiie 
dtlivery  of  real  or  personal  property,  or  either 
of  them,  may  at  any  time  after  the  entry  there- 
of have  a  writ  of  execution  issued  for  its  en- 
forcement, as  provided  la  this  chapter." 

Section  215,  L.  O.  L.: 

"The  writ  of  execution  shall  be  issued  by  the 
clerk  and  directed  to  the  sheriff.  It  shaU  con- 
tain the  name  of  the  court,  the  namea  of  the 
parties  to  the  action,  and  the  title  thereof;  it 
■hall  substantially  describe  the  judgment,  and 
if  it  be  for  money,  shall  state  the  amount  actu- 
ally dne  thereon,  and  shall  require  the  sheriff 
mbctutiaUy  as  follows:  (1)  *  *  *  Other- 
it  shiul  require  Uie  sheriff  to  satisfy  the 
jadgment,  with  interest,  out  of  the  personal 
property  of  such  debtor,  and  if  sufficient  per- 
Bonal  property  cannot  be  found,  then  out  of  the 
real  property  belonging  to  him.   *   •    ♦  " 

In  section  216,  L.  O.  L.,  it  is  said: 
"When  the  execution  is  against  the  property 
of  the  judgment  debtor,  it  may  be  isaued  to 
the  sheriff  of  any  county  in  this  state." 

It  will  be  observed  that  the  right  to  issue 
elocution  Is  not  confined  to  any  particular 
judicial  tribunal.  The  plain  deduction  is  that 
any  court  having  authority  to  render  judg- 
Qient  is  necessarily  vested  with  i>ower  to  en- 
force its  decision.  Moreover,  it  Is  said  in 
section  983,  L.  O.  L.: 

"When  jurisdiction  is,  by  the  organic  law  of 
this  state,  or  by  this  Code,  or  any  other  statute, 
conferred  on  a  court  or  judicial  officer,  all  the 
sieans  to  carry  it  into  effect  are  also  given;  and 
in  the  exercise  of  the  jarisdiotion,  if  the  course 
of  proceeding  be  not  spedOcally  pointed  out  by 
thi»  Code,  any  suitable  process  or  mode  of  pro- 
Gseding  nay  be  adopted  which  mas  appear  most 
<MilonDable  to  the  spirit  of  this  Code.*" 

This  fortifies  and  more  t>articularl7  enun- 
ciates the  principle  that  the  right  to  enforce 
its  derree  is  inherent  in  any  court  of  original 
iQrtsdtcthHL  Socb  power  having  been  vested 
in  tUa  court  as  to  the  proceeding  named,  the 


authority  to  enforce  the  same  Is  necessarily 
included.  The  means  adapted  to  that  end  are 
pointed  out  in  the  Code,  and  it  Is  not  only 
within  the  spirit,  but  also  within  the  letter,  of 
the  statute  to  hold  that  execution  directed 
to  the  sheriff  of  any  county  in  the  state  is 
an  appropriate  exercise  of  the  prerogative  of 
this  court  In  a  case  of  original  jurisdiction. 

Let  the  execution  issue  to  the  sheriET  of 
Uiii<m  county,  as  requested  In  the  precipe. 


SERVICE   &  WRIGHT  LUMBER  00.  v. 

SUMPTEB  VALLEZ  RX.  CO. 
(Supreme  Court  of  Oregmi.    June  15,  1915.) 

1.  CoRPOBATions  9=3630— DiBSOi,UTioN— Ex- 
istence FOB  PUBPOBK  OF  BBINGINO  SUIT^ 
Statuis. 

Under  L.  O.  L.  |  6699,  providing  that  aft- 
er dissolution  all  corporations  shall  continue 

to  exist  as  bodies  corporate  for  five  years  If 
necessary  to  prosecute  or  defend  suits,  or  set- 
tle their  affairs,  an  action  by  a  corporation 
which  had  taken  the  statutory  steps  for  a  vol- 
untary dissolution,  tried  after  the  expiration 
of  the  five-year  period,  was  abated. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2482-2486;  Dec  Dig.  4s»630.] 

2.  Appsal  ano  E^rob  «s>1099— Fobiob  Db- 
GIBION— MATTEBB  CoNCILUDBO. 

A  judgment  on  defendant's  appeal  from  a^ 

Judgment  for  plaintiff  corporation  rendered' 
within  the  five  years  allowed  to  a  corporation 
after  Its  dissolution  for  tbe  purpose  of  bringing 
suits,  eta,  appealed  on  tbe  groimd  of  error  in 
refusing  an  instruction  that  it  plaintiff  had  been 
dissolved  before  commencing  the  action  it  could 
not  maintain  it,  and  reversing  and  remanding 
for  a  new  trial  after  the  lapse  of  such  five-year 
period,  was  not  condusive  on  defendant's  sec^ 
ond  appesl  on  the  ground  that  the  action  was 
abated  because  the  five-year  period  bad  expired 
at  the  time  of  tiie  second  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4S7(M379;  Dec  Dig.  «» 
1099.] 

Bean,  J.»  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Bak- 
er County;  Dalton  Biggs,  Jndge. 

Actlm  by  the  Service  &  Wright  Lumber 
Company  against  the  Sumpter  Valley  Railway 
Company.  Judgment  for  plalntUT,  and  de- 
fendant appeals.   Action  dismissed. 

This  action  was  begun  on  September  11, 
1909,  and  after  trial  a  judgment  was  duly 
made  and  entered  in  favor  of  plaintiff  on  No- 
vember 3,  1911.  Thereafter  an  appeal  was 
taken  to  this  court,  being  perfected  on  April 
29,  1912.  On  September  30,  1913,  this  court 
handed  down  a  decision  reversing  tbe  Judg- 
ment Service  Lumber  Co.  v.  Sumpter  Valley 
By.  Co.,  67  Or.  63,  135  Pac.  539.  One  of  the 
issues  raised  by  the  answer  and  reply  in  the 
first  trial  was  the  contention  of  defendant 
that  the  plaintiff,  having  accomplished  a  v<A- 
untary  dissolution  on  May  6,  1907,  had  no 
PQW*er  to  Institute  this  action.  Tbe  cause 
coming  on  for  retrial  upon  the  remand  from 
this  court  defendant,  by  leave  of  the  trial 
court,  filed  an  amended  answer,  one  of  wblcb 
amoidments  pleaded  in  effect  that  the  five 
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yean  allowed  to  plalntUt  by  sectlati  6699,  L. 
O.  Ij,,  In  wblch  to  wind  np  Its  corpwate  af- 
fairs had  expired  and  tiiat  therefore  the  ac- 
tion had  abated.  PlalntUTa  demurrer  to 
this  defense  was  sustained.  The  cause  then 
proceeded  to  trial  upon  tbe  Issues  as  J<^ed 
before  the  first  trial,  A  judgment  was  duly 
entered  on  January  9. 1914,  In  tSLVor  at  plain- 
tiff, and  defendant  appeals. 

John  U  Rand,  of  Baker,  and  Zera  Snow, 
of  Portland  (Snow  &  McCamant,  of  Portland, 
on  the  brief),  for  appellant  Robert  Service, 
of  Baker,  and  Samuel  Whlte^  at  Portland,  for 
respondent 

BENSON,  J.  (after  stating  the  facU  as 
above).  [1]  In  tbe  appellant's  abstract  of 
record  we  find  some  17  assignments  of  er- 
ror, but  we  shall  consider  one  question  only 
and  that  is  as  to  whether  or  not  at  the  time 
of  the  trial  tlie  plaintiff's  right  of  action  bad 
abated.  We  conclude  that  It  bad  and  it 
remains  only  to  give  our  reasons  for  such 
conclusion.  The  plaintiff  corporation  on  May 
6,  1907,  took  such  steps  as  are  prescribed  by 
statute  for  a  voluntary  dissolution.  This  was 
done,  doubtless,  in  order  to  avoid  the  bur- 
dens of  annual  reports  and  tbe  payment  of 
annual  license  fees.  Section  6609.  L.  O.  K, 
la  as  follows: 

"All  eoTporationa  that  expire  by  UmltatioD 
specified  In  thdr  articles  of  IncorporatloD,  or 
Hre  dissolved  by  virtue  of  the  provisioos  of  sec- 
tion 6701,  or  are  BnouUed  by  forfeiture  or  oth- 
er cause  by  tbe  judgment  of  a  court,  continue  to 
exist  as  bodies  corporate  for  a  period  of  five 
years  thereafter,  if  necessary  for  the  purpose 
of  prosecuting  or  defcDding  actions,  euita,  or 
proceedings  by  or  against  them,  settling  their 
business,  disposing  of  their  property,  and  di- 
viding their  capital  stock,  but  not  tot  the  pur- 
pose of  continuing  their  corporate  business." 

As  to  the  effect  of  this  statute  In  a  case 
like  the  one  at  bar  it  is  said  in  the  case  of 
Dundee  Mortage  &  Trust  Investment  CSo.  t. 
Hughes  (C.  C.)  77  Fed.  856: 

"In  some  of  the  states  where  the  corporate 
existence  is  bo  extended  by  statute,  express  au- 
thority is  given  to  prosecute  to  a  final  judgment 
all  actions  begun  by  the  corporation  within  the 
limited  period.  Bank  v.  Cooper,  Me.  179; 
Lumber  Co.  v.  Ward,  HO  W.  Va.  43,  3  S.  E.  227. 
Under  such  a  law  was  decided  the  case  of  Be- 
wick V.  Harbor  Co.,  39  Mich.  700,  which  is 
cited  by  counsel  for  the  plaintiff.  In  that  case 
the  court  held  that  the  corporation  might  prose- 
cute to  a  close  any  action  commenced  within 
the  three-year  period  of  limitation  fixed  by  the 
statute,  but  in  so  holding  gave  effect  to  another 
provision  of  tbe  law  upon  the  same  subject, 
which  provided  that  no  such  suit,  once  com- 
menced, should  become  abated  et  any  time  until 
brought  to  a  close.  There  is  no  such  or  similar 
provision  in  the  Oregon  law.  The  statute  of 
this  state  gives  a  bare  extonffiou  of  life  for  a 
fixed  period  after  the  dissolution  of  the  corpo- 
ration. Without  the  statute,  as  we  have  seen, 
by  the  common  law,  all  corporations  were  de- 
funct from  the  moment  of  their  dissolution. 
The  statute  extends  their  existence  for  a  further 
period  for  a  stated  purpose.  At  the  expiration 
of  that  period  it  is  the  logic  of  the  common-law 
rule  that  the  corporation  is  as  absolutely  de- 
funct as  it  would  have  been  in  the  first  instance 
had  not  its  life  boon  prolonccd  by  the  interven- 


tion of  the  statute.  The  Supreme  Court  of 
Massachusetts  has  held  that  a  judgment  recov- 
ered against  a  corporation  after  the  expira- 
tion of  a  similar  period  of  limitation  is  abso- 
lutely void.  Thornton  t.  Freight  Co.,  123  Mass. 
32." 

The  doctrine  here  expressed  appears  to  be 
In  accord  with  the  great  weight  of  authority. 
10  Cyc.  1314;  S  Thompson  on  Ck>rporatlon8, 
§S  6550,  6555;  MacRae  T.  Kansas  City  Piano 
Co.,  69  Kan.  457.  77  Pac.  94 ;  Buck  Stove,  etc., 
Co.  T.  Vickera,  80  Kan.  29. 101  Pac.  668;  May 
r.  North  Carolina  St  Bank,  2  Rob.  (Va.)  60. 
40  Am.  pea  726;  1  C.  J.  134 ;  7  R.  C.  L.  « 
750  and  751.  This  doctrine  It  is  true  may 
work  hardship  In  the  individual  case,  but  It 
must  not  be  forgotten  that  In  the  case  at  bar 
tbe  dissolution  of  the  corporati(Hi  was  volun- 
tary and  no  doubt  the  stockholders  weighed 
tbe  resulting  advantages  as  against  tbe  C(m- 
seqnent  disabilities,  so  they  cannot  now  cmu- 
plain. 

[2]  It  is  contended  with  great  earnest- 
ness and  ability  by  counsel  for  plaintiff  that 
tbe  same  question  was  before  this  murt  iu 
the  former  appeal  herein  (67  Or.  63,  133  Pac. 
!kiO)  and  that  tbe  fact  that  the  cause  was  re- 
manded for  a  new  trial  after  the  lapse  of  tbe 
five-year  period  is  conclusive  upon  the  ques- 
tion. However,  we  cannot  agree  with  counsel 
In  this.  Tbe  Judgment  first  appealed  from 
was  rendered  within  tbe  five-year  period,  and 
tbe  only  assignment  of  error  relating  thereto 
that  was  then  presHited  was  In  tbe  fbllawlng 
words: 

"Tbe  court  erred  in  refusing  to  give  die  in- 
struction requested  by  the  defendant  to  the  ef- 
fect that  as  the  plaintiff  had  been  disincorporat- 
ed prior  to  the  commencement  of  the  action, 
there  was  no  evidence  justifying  the  plaintiff  In 
maintaining  tbe  actton  and  that  plaintiff  could 
not  recover." 

This  assignment  dmply  calls  attention  to 
the  fact  that  the  action  was  commenced  aft- 
er tbe  dissolution,  and  that  was  tbe  only  mat- 
ter germane  to  the  present  discussion  which 
was  then  submitted  or  considered.  At  the 
time  the  first  judgment  was  rendered  the 
lapse  of  the  five-year  period  was  not.  an  Is- 
sue and  could  not  be,  for  no  sudi  lapse  bad 
then  occurred.  It  follows  that  tbe  action 
must  be  dismissed. 

BEAN,  J.,  dissents. 


GRAF  T.  PEARCY  et  aL 
(Supreme  Court  of  Oregon.    June  15,  1915.) 

1.  Appeal  awd  Ebbob  ©=s»621— Tbanscbipt^ 

Jurisdiction. 

An  appellant  was  not  entitled  to  file  a 
transcript  or  abstract  until  the  expiration  of  the 
time  to  except  to  the  sureties  on  the  undertak- 
ing, so  that  the  filing  of  the  transcript  before 
the  expiration  of  such  time  was  premature,  and 
gave  the  Supreme  Court  no  jurisdiction. 

[I-^d.  Note.— For  other  capes,  see  Appeal  and 
Krror,  Cent  Dig.  §§  2724-2731;  Dec  Dig.  <£=> 
G21.] 
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2.  Affeu,  and  Euob  «=>391— Undbbtakiko 

— SuBSTrrunoN. 

L'Dder  L.  O.  L.  S  268.  allowinff  defendant 
ten  days  to  give  the  plaintiff  notice  of  the  jus- 
tification of  bail,  and  that  in  case  other  bau  is 
fiTen  there  shall  be  a  new  undertaking  in  the 
form  and  to  the  effect  prescribed  in  section  262, 
if  the  first  underUking  la  insuflBclent.  th«  ap- 
p«llaiit  must  first  get  leaTa  of  court  to  file  a 
flew  oadertaking. 

lEd.  Note.— For  other  cam  see  Appeal  and 
E^r,  Cent.  Dig.  H  2077-^68i.  2087»  2088; 
Dec.  Dig.  ^391.] 

Bean,  3.,  dlasentiiw. 

In.bana  Appeal  from  Circuit  Court,  Mult- 
nomah County;  W.  N.  Uatens,  Judge. 

Actton  by  Anna  Uraf  agaiust  J.  M.  Pearcy 
and  others.  Judgment  for  plaintiff,  and 
Pearcy  appeals.  Motion  to  diamlBi  appeal 
alloved. 

Ed.  Mend«ilia11  and  W.  F.  Maglll.  l»otb  ot 
Portland,  for  appellant.    Arthur  Langguth; 
and  IL  L.  Lyona,  both  of  Foitland,  for  re- 1 
ppondent.  I 

EAKIN,  J.   [1J  Tbis  is  a  motion  by  the : 
respondent  to  dlamias  tiie  appeal.  The  judg- : 
ment  was  rendered  on  December  9, 1914.  and  ' 
defendant  Pearcy  filed  a  notice  of  appeal  | 
Febroary  16,  lUlS,  and  an  undertaking  on  ap- , 
peal  the  same  day.  On  the  10th  of  Febmary,  ■ 
ms,  the  respondent  filed  exceptions  to  the 
sureties  on  the  undertaking  on  appeal.  The 
appellant  Ailed  to  invduce  said  sureties  for 
the  purpose  of  Jnstiilcation  vitMn  the  time 
allowed  by  law,  and  on  February  2Si  1916, 
11  led  a  new  undertaking  with  a  different  sure- 
ty without  notice  to  the  respondent  ur  lua^  e  of 
the  court  first  obtained.  The  appellant  filed 
a  transcript  in  this  court  on  the  IStb  of 
March,  lt>l5,  and  thereafter  a^ed  leave  of 
this  court  to  file  said  seoond  undertaking. 
Ue  was  not  entitled  to  file  a  transcript  or  ab- 
stiact  until  the  expiration  of  the  time  to  exr 
to  sureties  on  the  undertaking  had  ex- 
Phred.   Therefore,  when  the  transcript  was 
filed  in  this  case,  the  same  was  premature, 
tind  gave  this  court  no  Jurisdiction.  See 
Cook  T.  City  of  Alblna,  HO  Or.  190,  25  Pac. 

itl  A  party  is  not  entitled  to  suhsUtnte  a 
Dew  undertaking  with  different  sureties  un- 
der section  of  the  Code.  If  the  first  un- 
dtttaklng  Is  Insnttldent  fbr  any  reason  the 
appellant  must  first  get  leave  of  court  to  file  a 
new  undertaking,  Slmison  r.  Simison,  9  Or. 
XtS,  aniroved  in  Chambers  t.  Everdlng  & 
FarreU.  71  Or.  621,  625,  136  Pac.  886,  143 
Pat  618. 

The  motion  to  dismiss  is  allowed. 

BEUlN,  J.  (dissenting).   The  present  case 
differs  from  that  of  Cook  t.  Alblna,  20  Or. ' 
190,  25  Pac.  886.  In  the  Utter  the  appeUant  [ 
was  glTen  an  opportunity  In  thlK  court  to  | 
perfect  bis  appeal,  which  be  faUed  to  do. 
For  that  reason,  coupled  with  the  fact  that 
the  transcript  was  prematurely  filed,  the  | 


cause  was  dismissed.  According  to  the  ma- 
jority opinion,  the  tnuucr^t  on  appeal  In 
the  case  at  bar  was  in  the  hands  of  the  clerk 
at  the  time  for  filing  the  same,  and  I  see  no 
good  reason  fbr  denying  a  hearing  on  that 
ground  alone. 

Subdivision  4  of  section  500,  L.  O.  L.,  pro- 
vides In  part: 

"When  a  party  In  good  faith  gives  due  notice 
as  hereinabove  provided  of  nn  appeal  from  a 
judgment,  order,  or  decree,  and  thereafter  omits, 
through  mistake,  to  do  any  other  act  (includ- 
ing the  filing  of  an  undertaking  as  provided  in 
this  section)  necessary  to  perfect  <  the  appeal 
or  to  stay  proceedings,  the  court  or  judge  there- 
of, or  the  apnellate  court,  may  permit  an  amend- 
ment or  performance  of  such  act  on  studi  terms 
us  may  be  just." 

This  statute  famishes  an  ample  remedy  If 
the  attempt  to  file  an  undertaking  herein  Is 
ignored. 


WOLSIFFER  V.  BECHILL  et  aJ. 
(Supreme  Court  of  Oregon.    June  22,  1915.) 

In  Banc.  On  rehearing.  Former  opinion 
upheld,  and  judgment  below  reversed. 

For  former  opinion,  see  146  Pac.  513. 

McBRIDB,  J.  Since  this  case  was  rear- 
gued, we  have  given  It  careful  considera- 
tion, and  still  adhere  to  the  views  expressed 
In  146  Pac  513.  For  the  reasons  there  given, 
our  former  decision  la  upheld. 


BOWB  T.  BOWB  et  aL 
(Supreme  Court  of  Oregon.    June  15,  1915.) 

1.  DiVOBCE  ^>832— SuPPOKt  OF  Chilobbn— 
Enfobcemkmov-Foreios  JuDaiiBHT— Final- 
ity. 

Under  Civ.  Code  Cal.  |  138,  providine  that 
the  court  may,  pending  an  action  for  divorce, 
or  at  the  final  hearing,  or  at  any  time  thereafter 

during  the  minority  of  any  children,  make  such 
orders  for  their  custody  and  maintenance  as 
may  be  necessary  or  proper,  and  may  at  any 
time  modify  or  vacate  the  same,  and  sectloa  139, 
providing  that  where  a  divorce  is  granted  for 
an  offense  of  the  husband  the  court  may  compel 
him  to  make  suitable  allowance  for  the  wife's 
support,  and  may  modify  its  orders,  a  decree  of 
the  California  superior  court  that  defendant  pay 
to  his  divorced  wife  $20  per  month  for  the  sup- 
port of  their  child  during  its  minority  and  until 
otherwise  ordered,  was  not  a  final  decree,  since 
it  was  subject  to  vacatioa  at  any  time,  so  that 
the  circuit  court  in  Oregon  had  no  jurisdiction 
to  render  a  decree  enforcing  it. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  8  843;  Dec.  Dig.  «g=9332.] 

2.  Divorce  <^331— Alimont— Fobeioh  De- 
CBEE — Enforcement. 

In  a  wife's  action  for  divorce  brought  in 
California,  a  linding  or  conclusion  that  s'lie  was 
entitled  to  $10  per  month  to  be  paid  by  defend- 
ant, without  any  decree  following  snch  conclu- 
sion, was  not  a  final  decree  upon  which  execu- 
tion might  issue,  nor  one  on  which  suit  could 
be  brought  In  another  state. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  S§  841,  842;  Dec.  Dig.  «=»331.1 

Department  1.  Appeal  from  Circuit  Court, 
Lane  County;  I4.  T.  Harris,  Judge. 
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Action  by  Nathan  Rowe  against  Agnes  Jes- 
sie Rowe  and  James  G.  Parker,  as  sheriff  of 
Lane  County,  Oregon.  Judgment  for  plaln- 
tlflT,  and  defendant  Agnes  Jessie  Rowe  ap- 
peals. Affirmed. 

In  the  year  1900,  the  defendant  In  the  pres- 
ent, suit  obtained  a  decree  of  divorce  from 
this  plaintiff  which  awarded  her  the  custody 
of  the  minor  child  of  the  parties,  and  con- 
tained, among  other  matters,  the  following: 

"That  all  of  the  allegations  of  the  first  count 
and  cause  of  action  set  up  by  plaintiEE  in  her 
said  first  amended  complaint  herein  are  true  and 
have  been  proven  to  the  satisfaction  of  the  court 
by  said  evidcDce.  And,  as  conclusions  of  law, 
that  plaintiff  is  entitled  to  a  decree  of  this  court 
forever  dissolving  the  bonds  of  matrimony  here- 
tofore existing  and  yet  undissolved  between  tbe 
plaintiff  and  the  said  defendant,  and  awarding 
to  her  the  cate,  custody,  and  control  of  the 
minor  child,  issue  of  their  marriage,  Ethel  Pearl 
Rowe,  and  the  sum  of  $10  per  month  to  be 
paid  to  her,  said  plaintiff,  by  defendant  month- 
ly, beginning  with  the  month  of  October,  1900. 
Wherefore,  be  it,  and  it  is  hereby  ordered,  ad- 
judged, and  decreed  that  the  bonds  of  matri- 
mony existing  between  plaintiff  Agnes  Jessie 
Rowe  and  defendant  Natban  Andrew  Rowe  be 
and  tbe  same  are  hereby  forever  dissolved,  and 
that  tbe  said  parties  be  and  each  of  them  are 
hereby  forever  freed  from  all  the  obligations 
thereof.  That  all  the  property  in  the  poasession, 
under  the  control  or  in  the  name  of  plaintiff,  is 
and  shall  be  and  remain  her  separate  property 
and  estate.  And  it  is  further  ordered,  adjudged, 
and  decreed  that  the  care,  coatody,  and  control 
of  said  minor  child,  Ethel  Pearl  Rowe,  be  and 
it  is  hereby  awarded  and  granted  to  plaintiff. 
And  it  is  also  further  ordered  and  decreed  and 
adjudged  that  defendant  pay  unto  plaintiff  the 
svm  of  $20  per  month  each  and  every  month 
hereafter,  during  the  minority  of  said  child  and 
until  and  unless  otherwise  ordered  by  the  court, 
for  the  care,  support,  and  maintenance  of  the 
said  Ethel  Pearl  Rowe.  and  that  plaintiff  have 
judgment  against  defendant  for  laid  monthly 
Bum  to  be  paid  as  aforesaid.  Let  judgment  be 
entered  accordingly." 

The  plaintiff  here  (defendant  In  the  divorce 
proceeding)  removed  to  Oregon,  and  in  1905 
his  former  wife  brought  a  snit  In  the  circuit 
court  of  Lane  county  to  enforce  the  Califor- 
nia decree.  Defendant  (plaintiff  here)  ap- 
peared and  demurred  to  the  complaint  In 
that  suit,  but  failed  to  plead  further.  Where- 
upon the  court  entered  a  decree  requiring 
him  to  pay  to  the  plaintiff  in  tliat  proceeding 
tbe  sum  of  $719.33  as  alimony  and  accrued 
interest  thereon,  and  the  further  sum  of  $1,- 
499.66  for  the  maintenance  of  the  minor 
child ;  being  the  aggregate  of  the  sums  pre- 
scribed by  the  California  decree  and  accrued 
Interest  thereon.  It  further  decreed  that  he 
should  continue  In  the  future  to  pay  monthly 
the  sums  decreed  by  the  California  court  as 
alimony  and  maintenance  until  the  superior 
court,  which  had  granted  the  original  de- 
cree, should  vacate  or  modify  the  same. 

Plaintiff  brought  this  suit  to  set  aside  the 
decree  of  the  circuit  court  of  Lane  county 
upon  four  grounds:  (1)  That  the  California 
decree  was  not  a  final  decree  and  no  decision 
of  the  superior  court  of  California  had  been 
made  determining  the  amount  due,  and  that 
the  Oregon  court  had  no  Jurisdiction  of  the 


subject-matter  under  tbe  suit  started  by  de- 
fendant In  1906,  in  which  the  decree  sought 
to  be  enjoined  was  rendered;  (2)  that  the 
decree  for  alimony  in  tbe  California  decree 
was  obtained  by  fraud,  for  the  reason  tbat 
no  alimony  was  asked  for  In  the  complaint 
upon  which  said  decree  was  rendered;  0) 
that  the  California  conrt  bad  no  Jurisdiction 
to  render  tbe  decree  for  alimony  on  tbe 
ground  that  the  amended  complaint  upon 
which  tbe  same  was  based  did  not  ask  for 
aUm<Hiy ;  (4)  that  after  the  rendition  of  tbe 
decree  in  this  state  the  plaintiff,  upon  bis 
own  application,  was  duly  adjudged  a  l»nk- 
rupt  in  the  United  States  District  Court  of 
the  Dl^lct  of  Oregon,  and  had  duly  lecdved 
bis  discharge  in  bankruptcy.  In  Iier  answer 
defendant  admits  tbe  rendition  of  the  decree 
in  California,  the  rmdltion  of  the  decree  in 
Oregon,  and  denies  all  other  allegations  set 
forth  in  the  complaint  as  to  each  of  the  caus- 
es of  suit  except  tbe  fourth.  She  further  al- 
leges the  various  amounts  recovered  in  the 
Oregon  decree,  and  admits  the  issuance  of 
an  execution  to  collect  the  same.  The  circuit 
court  in  the  findings  of  fact  and  conclusions 
of  law  found  that  the  decree  of  California 
was  not  a  final  decree,  and  that  tbe  court  of 
this  state  had  no  Jurisdiction  to  render  a  de- 
cree thereon  in  this  state,  and  set  aside  the 
decree  of  1906  and  all  proceedings  had  there- 
under.  Defendant  appeals. 

John  M.  Williams,  of  Engene  (Williams  & 
Bean,  of  Eugene,  on  tbe  brief),  for  appellant 
Fred  B.  Smith,  of  Eugene,  for  lespondrait 

McBRIDB,  J.  (after  stating  tbe  facta  as 
above).  TbB  decree  of  tbe  California  court 
as  to  tbe  sums  to  be  paid  for  the  maintenance 
and  support  of  the  minor  was  not  a  final  de- 
cree under  the  statutes  of  that  state.  Those 
sections  of  the  Civil  Code  bearing  upon  tbls 
subject  are  as  follows : 

"Sec.  138.  Orders  Respecting  Custody  of 
Children.  In  actions  for  divorce  the  court  may, 
during  the  pendency  of  the  action,  or  at  the 
final  hearing  or  at  any  time  thereafter  during 
the  minority  of  any  of  the  children  of  the  mar- 
riage, make  such  order  for  the  custody,  care, 
education,  maintenance  and  support  ot  such 
minor  children  as  may  seem  necessary  or  prop- 
er, and  may  at  any  nme  modify  or  vacate  the 
same. 

"Sec.  139.  Support  of  Wife  and  Children  on 
Divorce  or  Separation  Granted  to  Wife.  Where 
a  divorce  is  granted  for  an  offense  of  tbe  hus- 
band, the  court  may  compel  him  to  provide  for 
the  maintenance  of  tbe  children  of  the  marriage, 
and  to  make  such  suitable  allowance  to  the 
wife  for  her  support,  during  her  life,  or  for  a 
shorter  period,  as  the  court  may  deem  just,  hav- 
ing regard  to  tbe  circumstances  of  the  parties 
respectively;  and  the  court  may,  from  time  to 
time,  modify  its  orders  In  these  respects." 

[1,  2]  From  the  above  It  will  be  seen  tbat 
the  California  law  reserves  to  the  court  en- 
tering a  decree  for  the  maintenance  ot  a 
minor  full  power  to  vacate  snch  order  at 
any  time,  and  the  better  authorities  hold  that 
such  a  decree  is  not  within  tbe  "full  faith 
aud  credit"  clause  of  tbe  national  Constltu- 
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tloD.  Slstnre  t.  Slstare,  218  U.  S.  1,  30  Sup. 
Ct  682,  54  L.  Ed.  905.  28  L.  R.  A.  (N.  S.) 
1068,  20  Ann.  Cas.  1061 ;  Bleuer  t.  Bleuer, 
27  OU.  25,  UO  Pac.  736;  Mayer  v.  Mayer, 
15i  Mich.  386,  IIT  N.  W.  890,  19  L.  R.  A. 
(N.  S.)  245.  129  Am.  St  Rep.  477.  In  Slstare 
V.  Slstare,  supra,  Chief  JoBtlce  White  Bums 
up  the  authorities  as  follows : 

"First,  that,  generalb^  speaking,  where  a  de- 
cree is  reudei^d  for  anmoay  and  is  made  pay- 
able in  future  iDstallmeots,  the  right  to  such 
iDfltaUments  becomea  absolute  and  vested  upon 
becotniag  due,  and  is  therefore  protected  by  the 
foil  _falth  and  credit  clause,  provided  no  modi- 
fication of  the  decree  has  been  made  prior  to 
the  maturity  ot  the  ingtallmeiits,  since,  as  de- 
clared in  the  Barber  Case,  'alimoDy  decreed  to 
a  wife  in  a  divorce  of  separation  from  bed  and 
board  is  as  much  a  debt  of  record,  until  the  de- 
cree has  been  recalled,  as  any  other  Judgment 
for  money  is.'  Second,  that  this  general  rule, 
however,  does  not  obtain  where  by  the  law  of 
tiie  state  in  which  a  judgment  for  future  ali- 
mony is  rendered  the  right  to  demand  and  re- 
ceive such  future  alimony  is  discretionary  with 
the  court  which  rendered  the  decree,  to  such  an 
extent  tliat  no  absolute  or  vested  right  attaches  to 
receive  the  installments  ordered  by  the  decree  to 
be  paid,  even  although  no  application  to  annul 
or  modify  the  decree  in  respect  to  alimony  had 
been  made  prior  to  the  Installments  becoming 
doe." 

Here,  bo  far  as  tlw  allowance  for  the  bene- 
fit of  the  child  Is  concerned,  the  order  Is  sub- 
ject to  vacation  at  any  time,  and  under  the 
role  stated  Is  not  final.  So  far  as  the 
amount  claimed  by  tlie  wife  is  involved, 
there  Is  a  fiuding  of  the  court,  or  rather  a 
conclusion  of  law,  that  she  is  entitled  to  a 
decree  of  divorce,  the  custody  of  the  minor 
child,  and  the  sum  of  $10  per  month  to  be 
paid  to  ber  by  the  defendant.  In  this  par- 
ticular the  decree  itself  does  not  fdllow  the 
coDcludon,  but  adjudges  that  plaintiff  in  that 
snlt  have  a  divorce  ftom  defendant ;  that  all 
prqierty  In  ber  name  remain  her  separate 
property;  that  she  have  the  custody  ot  the 
minor  diild ;  tbat  def«idant  pay  her  $20  per 
mouth  for  the  support  ot  the  cbUd  during  its 
minority  unless  otherwise  ordered ;  and  that 
plahitiff  have  Judgment  for  such  monthly  sum. 
It  vUl  thus  be  seen  that  plaintifF  has  not  now, 
and  never  has  Imd,  a  decree  or  Judgment  for 
the  |10  per  month  alimony  claimed  by  her, 
but  only  a  finding  or  conclusion  that  she 
ought  to  have  it.  This  is  not  sudi  a  Judg- 
ment or  decree  upon  which,  execution  could 
have  berai  Issued  ^ther  here  or  in  California, 
23  Cya  006;  Broder  v.  ConkUn,  98  Gal.  860. 
33  Pac.  211.  The  decree  of  Uie  California 
court  was  made  a  part  of  the  complaint  In 
fbe  suit  brought  by  defendant  against  her 
husband,  and  it  therefore  fully  appeared  that 
there  was  no  final  decree  either  for  the  pay- 
ment ot  alimony  or  for  maintenance  of  the 
child;  and  the  (drcutt  court  of  Lane  county 
was  without  Jurisdiction  to  render  a  decree 
enforcing  the  California  decree.  These  con- 
siderations render  it  unnecessary  to  discuss 
other  interesting  propositions  raised  in  the 
able  brief  of  appellant 


The  decree  of  the  circuit  court  will  there- 
fore have  to  be  affirmed ;  but,  while  we  find 
ourselves  unable  by  reason  of  the  law  to 
comp^  plaintiff  in  this  proceeding  to  support 
his  minor  child,  his  conduct  In  refusing  to  do 
so  Is  morally  so  repugnant  to  our  sense  of 
what  decency  requires  of  him  under  the  cir- 
cumstances that  we  will  not  require  defend- 
ant to  pay  the  costs  of  this  appeal. 

The  decree  of  the  circuit  court  is  affirmed, 
without  costs  to  defendant  in  this  court. 

MOORE,  0.  J.,  and  BURNETT  and  BEAN, 
JJ.,  concur.  BENSON,  J.,  taking  no  part  In 
this  decision. 


SCHOOL  DIST.  NO.  5  OF  BAKEB  COUN- 
TY V.  NEDER. 
(Supreme  Court  of  Oregon.  June  22, 1915.) 

1.  Advebse  Possession  ^=:>S0— "Colob  or 
TiTXE"— What  CoNSTmrxES. 

Where  a  town  site,  as  granted  by  the  fed- 
eral government,  was  larger  than  the  town  plat, 
so  that  there  was  a  discrepancy  between  the 
description  in  deeds  locating  land  with  respect 
to  the  town  site  and  those  with  respect  to  tha 
plat,  a  deed  conveying  property  with  reference 
to  the  townsite  is  color  of  title  to  land  held  by 
plaintiff  io  the  platted  portion. 

[Kd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  463-467;  Dec.  Dig. 
«=>80. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Color  of  Title.] 

2.  Adverse  Possession  Qs>40— Aovbbsb  Ti- 
tle—Sufficiency. 

Ad  actual  adverse  holding  of  land  for  26 
years  ripens  into  title. 

[Ed.  Note. — For  other  cases,  see  Advene  Pos- 
session. Cent  Dig.  S|  148-183;  Dec.  Dig. 
«=340.1 

In  Banc.  Appeal  from  Circuit  Court,  Bak- 
er County;  Gustav  Anderson,  Judg& 

Action  by  School  District  No.  5  of  Baker 
County,  Or.,  a  public  ooriMratlon,  against  J. 
H.  Neder.  From  a  judgment  for  plaintiff,  de- 
fendant ai^als.  Affirmed. 

After  stating  the  corporate  entity  of  the 
plaintiff  the  complaint  has  this  allegation: 

"That  at  this  time  the  plaintiff  is  in  the  sole, 
actual,  and  exclusive  possession  of  the  follow- 
ing strip  or  tract  of  land,  to  wit :  Commencing 

at  a  point  on  the  south  side  line  of  Center 
street,  in  the  city  and  county  of  Baker,  state 
of  Oregon,  according  to  the  recorded  official  plat 
of  said  city  of  Baker  in  the  office  of  the  county 
clerk  of  said  county^  344  feet  west  from  the 
intersection  of  said  side  line  with  the  west  side 
line  of  Fourth  street  in  said  city,  thence  run- 
ning south  at  right  angles  with  said  south  side 
line  of  said  Center  street  102  feet ;  thence  west 
18.24  feet ;  thence  north  1G2  feet  to  said  south 
side  line  of  said  Center  street  and  perpendicular 
thereto,  and  thence  east  on  said  south  side  line 
of  Center  street  1U.24  feet  to  the  place  of  be- 
ginning, and  that  plaintiff  and  its  predecessors 
in  interest  have  been  in  the  sole,  actual  exclu- 
sive, hostile,  open,  notorious,  and  uninterrupted 
possession  of  the  said  premises  under  claim  of 
right  of  ownership  for  more  than  27  years  last 
past." 

.Averring,  in  substance,  that  the  defendant 
asserts  some  Interest  in  the  plot  of  ground 
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described,  whlcb  claim  Is  without  fonndatlon 
or,  right,  the  plaintiff  prays  tbat  It  be  de- 
creed to  be  the  owner  In  fee  of  tiie  premises, 
that  Its  title  be  quieted,  and  that  the  defend- 
ant be  held  to  have  no  estate  Uiereln.  The 
answer  denies  all  the  averments  of  the  com- 
plaint except  the  defendant's  claim  to  the 
ground  and  iplantllfa  corporate  character, 
and  all^^es  fee-simple  ownership  and  exclu- 
Blve  possession  of  the  tract  in  def^idant  for 
more  than  10  years  last  past.  The  reply 
traversed  the  allegations  of  the  answer.  The 
circuit  court  rendered,  a  decree  fororable  to 
the  plaintiff,  and  the  def^dant  appeals. 

A.  A.  Smith,  of  Baker  (John  L.  Rand,  of 
Baker,  on  the  brief),  for  appellant.  William 
Smith,  of  Baber,  for  reaptmdoit. 

BUBNETT,  J.  (after  stating  the  facts  as 
above).  The  general  government  formerly 
granted  the  S.  E.  ^  of  the  S.  E.  \i  of  section 
17  In  township  9  fwuth,  range  40  east  of  Wil- 
lamette meridian  as  the  town  site  of  Baker 
City,  now  thg  dty  of  Baker  in  the  county  of 
the  same  name  In  this  stat^  The  govern- 
ment title  to  the  land  Ijing  west  of  this  town 
site  was  acquired  by  J.  M.  Boyd.  His  first 
alienation  was  dated  April  4,  1871,  and  con- 
veyed to  Baker  City  Academy  a  tract  thus 
described: 

"Commencing  at  the  northwest  comer  of  the 
townsite  of  Baker  City:  tlience  due  we^t  five 
chains;  thence  due  south  eight  chains;  tbence 
due  east  five  chains ;  thence  due  north  eight 
chaina  to  the  place  of  beginning  containing  four 
acres," 

— which  is  also  designated  In  the  deed  as 
"situate  in  the  southwest  quarter  of  the 
southeast  quarter"  of  section  17  above  nam- 
ed. By  regular  mesne  conveyances  the  plain- 
tiff succeeded  to  this  grant  by  that  descilp- 
tion.  Boyd  subsequently  conveyed  other 
lands  lying  immediately  west  of  the  plot  sold 
to  the  academy  by  description  "commendug 
at  the  northwest  corner  of  the  Baker  City 
Academy  Block."  Substantially  this  form  of 
designation  of  the  beginning  point  was  used 
for  subsequent  deeds  to  laud  l^'ing  immediately 
west  of  the  plaintiff's  holdings  until  the  year 
1804,  when  one  of  the  defendant's  predecea- 
Bors  In  title  conveyed  by  warranty  deed  prop- 
erty in  Baker  City  "commencing  at  a  point 
on  the  south  ime  of  Center  street  3G2.24  feet 
west  from  the  intersection  of  the  south  line 
of  Cent(»'  street  ajid  the  west  line  of  Fourth 
street,"  and  on  the  same  date  quitclaimed  to 
the  same  grantee  a  tract  bounded  by  begin- 
ning ^44  feet  west  of  the  intersection  of 
fatrcet  lines  already  noted,  and  describing  a 
strip  1SJZ4  feet  wide  abutting  upon  the  east 
boundary  of  the  land  included  in  the  war- 
ranter deed.  This  strip  is  the  subject  of  the 
present  controversy. 

It  qipears  in  evidence  that  In  1868  lots  in 
blocks  with  streets  and  alleys  were  laid  out 
bjy  authority,  on  the  government  town  site  ot 
Baker  City.    Beginning  at  the  east  side  of 


the  40  acres  granted  tor  that  purpose  the  plat 
of  these  municipal  subdivisions  shows  from 
east  to  west: 

Front  street    IWfeetvUft 

Blocks  1.  8,  »,  IS.  vltb  164  f«et  aller 
In  each  and  two  lots  KQ  leet  eacb 
4  blocks  SieVi  feet  each   86S  f«et 

Plrat,  Second,  and  Third  atrMU,  W 
feet  eacb    Z40  feet 

Fourtb  street    114  feet 

Total   1,3M  feet 

— or  the  half  mile  which  would  be  the  east 
and  went  dimension  of  the  government  town 
site  if  tliat  subdivision  were  of  exact  stand- 
ard size. 

[1,  2]  The  discrepancy  leading  to  this  con- 
troversy arises  from  the  fact  that  the  later 
conveyances  of  the  defendant's  predecessors 
in  title  start  with  reference  to  the  west  line, 
or  otherwise  the  northwest  comer  of  the 
town  plat  Instead  of  the  original  town  site 
granted  by  the  United  States.  It  Is  claimed 
by  the  plaintiff,  and  we  think  the  testimony 
preponderates  to  show,  that  the  legal  subdi- 
vision constituting  the  town  site  contains 
more  than  40  acres,  making  the  west  bound- 
ary thereof  still  further  west  than  the  we^t 
line  of  the  town  plat  In  other  words,  the  plat 
did  not  cover  all  the  town  site  as  granted  by 
the  United  States.  Begliming,  as  It  did,  at 
the  northwest  corner  of  the  government  town 
site  instead  of  the  same  comer  of  the  subse- 
quently laid  out  plat,  the  deed  from  Boyd  to 
the  academy  gave  color  of  title  to  the  premis- 
es included  In  its  description.  We  are  con- 
vinced that  the  preptmderance  of  the  testi- 
mony Is  to  the  effect  that  the  plaintiff  and 
Its  grantors  have  held  actual  adverse  pos- 
session of  the  strip  in  dispute  for  more  than 
a  quarter  of  a  century  which,  if  n<AhIng  else 
were  shown,  would  constitute  a  sulBcieot 
showing  to  sustain  the  declsioii  of  the 
cult  court 

The  decree  la  affirmed. 


STATE  V.  O'DONNELL. 
(Supreme  Court  of  Oregon.   June  22,  1915.) 

1.  Cbiuihal  Law  «»1037— TUAE^Miscoif- 

DUCT  OF  PaOSECUTOR— QUKBTIONS. 

An  assignment  of  error,  charging  an  fit- 
tempt  by  the  district  attorney  to  Insinuate  by 
bis  questions  tbat  the  defendant  was  a  har- 
dened criminal,  which  was  supported  by  ^ 
questions  asked  by  him  during  the  trial,  20  of 
which  were  not  objected  to  at  the  time,  sad 
practically  all  of  them  were  competent,  and  tbe 
remaining  0  of  which  were  objected  to  and  tbe 
objections  sustained,  does  not  show  levcrsUtle 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8S  1601,  2645;  Dec.  DiK- 
«=»1037.] 

2.  Intoxicatinq  Liquobs  <&=>196— OrrsKSES. 

The  home  rule  amendment  (article  11,  9  2); 
^vId^  to  a  city  exclusive  control  of  the  sale  of 
mtozicatlng  liquors  within  its  corporate  limits 
subject  to  Uie  CoDStitiitioQ  and  criminal  Uwb  of 
tbe  state,  does  not  prevent  a  prosecatioa  for  the 
violation,  within  the  cits,  of  L.  O.  L.  |  21A 
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u  amended .  by  Lavs  1818,  c.  74,  prohibithig 
the  sale  of  intoxicatiiig  liquor  od  Sunday. 

lEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dijr.  8  215;  Dec.  Dig.  "©=3196.] 

8.  Intoxicating  Liqijors  «=»163— Ofs^nses 

— Statuti— Sai.«  on  Sundat. 

In  L.  O.  Ii.  I  2129,  as  amended  hj  Laws 
1913,  c.  74,  providing  that  no  person  shall  keep 
open  on  Sunda;  a  house  or  room  in  which  in- 
toxicating liquor  is  kept  for  sale,  nor  shall  such 
person  sell  intf>zicatine  Uqaor  on  that  day,  the 
vords  "such  person"  refer  to  the  first  two 
words,  and  the  statute  is  not  limited  to  sales 
by  persons  who  keep  a  house  or  room  for  the 
sale  of  intoxicating  liquor. 

[Ed.  Note.— For  oth^r  cases,  see  Intoxtcadnx 
LiqDor%  Cent  Dig.  t  179;  Dec  Dig.  «=»163.] 

4.  Imtozioatinb  Liquors  <8=>226 — Offenbeb 

— Salb  on  Sunday— Evidence. 

In  a  prosecution  under  L.  O.  L.  S  2129, 
as  amended  by  Laws  1913,  c.  74,  prohibiting 
the  sale  of  Uquor  on  Sunday,  evidence  as  to 
who  kept  the  place  In  which  the  sale  was  made 
is  immateriaL 

[Ed.  Kote.— For  other  cases,  see  IntoxlcBttDg 
Liquors,  Cent  D^<  II  2^286;  Dec.  Dig. 
*=>226.I 

B.  WrrsEfiSEs  «=>337— Impeachment— Acoue- 

KD  AS  Witness — Chabacter, 

A  defendant,  who  testifies  Id  her  own  be- 
half, can  be  impeached  under  the  statute  by 
testimony  in  respect  to  her  moral  character 
tile  same  as  any  other  witness. 

[£d,  Kote. — For  other  cases,  see  Witnexses, 
Cent  Dig.  M  1113,  1120-1132,  114fr<1142, 
1146-1148;  Doc  Diy.  «a»337™ 

6.  Grand   Jtjbt  «=>41— PROctncDTNOS— Dia- 

CLOSTTRB— StATEMKNTS  BY  DEFENDANT. 

L.  O.  I/.  S  1427,  givinff  the  grand  jurors 
immunity  from  being  questioned  as  to  what 
took  place  in  their  room,  and  section  1431,  pro- 
hibitins  the  disclosure  of  any  fact  concerning 
the  indictment  while  It  Is  not  subject  to  public 
isspectioii,  which  are  the  only  provisions  for  the 
Mcrecy  of  grand  jury  proceedmcs,  do  not  pre- 
TBDt  the  prcwecutiag  attorney  from  testifying 
at  the  trial  as  to  statements  made  by  defendant 
ID  the  grand  jury  room. 

(Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  g§  88,  87;  Dec.  Dig.  «^41.] 

7.  Cbwinal  Law  ^>3169— Apfkal— Habh- 
USB  Gbbos— Ibsklevakt  Anbwbb  to  Ques- 
tion. 

Where  the  prosecuting  attorney  testified 
to  admissions  by  accused,  an  answer  by  him  to 
a  question  on  cross-examination,  intended  to 
cast  insinuations  on  him,  which  was  not  a  di- 
rect answer,  bat  was  pertinent  to  the  subject 
and  DO  more  prejudicial  than  the  question  itself, 
does  not  require  a  reversal. 
.  [Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent.  Dig.  »  754,  3088.  S130,  8137-^43 ; 
Dec  Dig.  «=3ll09.] 

8.  CanaNAL    Law  «=»919— New  Triai>— 

GSODND»— IlIPEACHHBNT  OF  WITNESS. 
It  was  not  error  to  deny  a  motion  for  a 
aew  trial  based  on  misconduct  of  the  district 
attorney,  which  was  not  in  the  record,  and 
was  not  excepted  to^  and  which  motion  was 
merely  an  attempt  to  impeach  the  witnesses  on 
particular  facts  testified  to  by  them. 
,  {Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  2197-2201;  Dec.  Dig. 
^»919.] 

Appeal  from  Circuit  Court,  Coos  Coring; 
JiAn  S.  Coke,  Judge. 

FaiiQie  O'Donnell  was  convicted  of  selling 
intoxicating  liquor  on  Sunday,  and  she  ap- 
Peali  Affirmed. 


Tbe  defendant  was  Indicted  for  selling  and 
disposing  of  Intoxicating  liquor  on  Sifnday  in 
violation  of  section  L.  O.  Lk,  as  amend- 
ed by  Laws  o£  1913,  c.  74.  Tbe  material  por- 
tion of  tbe  statute  as  amended  provides  that: 

"No  person  shall  keep  open  on  the  first  day 
of  the  week,  commonly,  called  Sunday,  any 
house  or  room  in  which  intoxicating  liquor  is 
kept  for  Kale,  nor  shall  sucK  person  sell,  give 
or  otherwise  dispose  of  any  intoxicating  liq- 
uors on  that  day." 

Having  entered  a  plea  of  not  guilty,  the 
defendant  was  tried  before  a  jury  and  con- 
victed.  The  defendant  appeals  to  this  court. 

Harry  G.  Hoy,  of  Marshfield  (Hoy  &  Mil- 
ler, of  MarshGeld,  on  tbe  brief),  for  appel- 
lant. Geo.  M.  Brown,  Atty.  Gen.  (Li  A.  Lll- 
Jeqvlst,  DIst.  Atty.,  of  Coiiuille,  on  the  brieO, 
for  the  State. 

EAKIN,  J.  [1]  TbB  first  assignment  of  er- 
ror Is  based  upon  the  claim  that  the  district 
attorney  during  the  examination  of  witness- 
es attempted,  by  insinuation,  to  convey  to 
the  jury  the  impression  that  the  defendant 
was  a  hardened  criminal  and  a  dissolute 
person,*  and  an  aggregate  of  29  questions 
scattered  through  tbe  transcript  have  been 
collected  and  printed  iu  the  brief  to  illustrate 
the  contention  of  defendant  Twenty  of  the 
29  questions  complained  of  were  asked  and 
answered  without  any  objection  at  all,  and 
It  is  proper  to  add  that  practically  all  of 
these  20  questions  were  competent,  and  that 
some  of  them  were  made  competent  by  ques- 
tions asked  by  counsel  for  defendant  Hie 
remaining  9  questions  were  objected  to,  and 
the  objections  sustained  by  tbe  court. 

[2]  The  second  assignment  of  error  relates 
to  the  overruling  of  an  objection  of  the  de- 
fendant to  evidence  tending  to  show  that  tbe 
sale  was  within  the  corporate  limits  of  the 
city  of  Empire,  the  objection  being  grounded 
upon  the  home  rule  amendment  of  section  2 
of  article  11  of  the  Constitution  as  giving  to 
the  city  exclusive  conti'ol  of  all  violations  of 
the  liquor  law.  That  clause  In  said  amend- 
ment has  been  construed  and  applied  in  many 
cases.  It  provides  within  Itself  that  the  city 
shall  have'  exclusive  control  of  the  sale  of 
liquors  within  Its  corporate  limits,  subject 
to  the  Constitution  and  criminal  laws  of  the 
state  of  Oregon.  That  clause  In  the  amend- 
ment of  the  Constitution  has  been  frequently 
held  to  limit  the  power  of  the  dty  to  license 
and  regulate  the  sale  of  Uquor  to  cases 
which  are  not  violative  of  the  state  Consti- 
tution or  criminal  laws  of  the  state.  Section 
2129,  supra,  has  been  a  criminal  law  of  the 
state  ever  since  this  commonwealth  was  ad- 
mitted to  statehood,  and  tbe  city  bas  no  pow- 
er to  Ignore  It  The  legal  question  Involved 
in  this  assignment  of  error  is  settled  and  de- 
cided in  State  v.  Boysen,  147  Pac.  927. 

[3]  The  defendant  InsLsts  that  the  words 
"nor  shall  such  person  sell"  have  reference 
only  to  a  person  who  keeps  a  house  or  room 
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In  which  intoxtcatin?  liquor  Is  kept  for  sale. 
It  is  iHalD,  however,  that  "nor  shall  such 
person"  relates  and  refers  to  "no  person," 
the  first  two  words  of  the  statute. 

[4]  Defendant  excepted  to  the  ruling  of  the 
court  excluding  evidence  on  her  behalf  going 
to  the  question  of  who  was  conducting  the 
house  or  place  wherein  it  was  claimed  the 
sale  of  liquor  took  place.  The  statute  makes 
any  one  liable  to  the  penalties  therein  Im- 
posed who  sells  or  gives  away  such  liquors, 
and  It  was  not  Important  to  know  who  was 
running  the  house  except  as  a  scheme  to  in- 
volve others  who  were  violating  the  law. 

[S]  The  defendant  excepted  to  the  ruling 
of  the  court  permitting  the  Introduction  of 
testimony  in  respect  to  defendant's  moral 
character.  This  is  one  of  the  statutory 
methods  of  impeachment  of  a  witness,  and 
we  find  no  ruling  thereon  that  violated  her 
rights  in  regard  thereto.  See  Leverlch  'v. 
BVank.  6  Or.  212,  213. 

[6]  Error  is  assigned  upon  the  ruling  of 
the  court  allowing  the  district  attorney  to 
testify  concerning  statements  made  by  the 
defendant  in  the  grand  jury-  room,  but  we 
find  that  the  district  attorney  violated  no 
rule  of  secrecy  In  such  matters.  Sections 
1427,  1431,  U  O.  L.,  are  the  only  limitations 
or  Injunctions  as  to  secrecy  in  such  mattera 
Section  1427  relates  to  the  protection  of 
grand  Jurors,  that  they  cannot  be  questioned 
In  regard  to  what  took  place  there  or  the 
part  they  had  In  it,  and  section  1431  prohibits 
ttie  disclosure  of  any  fact  concerning  an  in- 
dictment while  it  is  not  subject  to  public  in- 
spection. State  V.  Boysen,  supra.  We  dis- 
cover no  violation  of  either  of  these  statutes 
by  the  district  attorney. 

[7  ]  Exception  Is  taken  to  the  ruling  of  the 
court  refusing  to  strike  out  an  answer  of 
said  district  attorney  to  the  question  of  de- 
fendant's attorney  as  follows: 

"You  claimed,  did  you  not,  that  some  wit- 
ness— some  dissolute  witness  you  bad  before 
the  grand  jury — represented  to  you  and  to  the 
grand  jury  that  Mrs.  O'Donnell  has  said  you 
were  the  father  of  her  little  girl,  didn't  you?" 

There  seems  to  have  been  an  effort  during 
the  trial  of  this  case  to  cast  In^uatlons 
upon  the  district  attorney  In  order  to  prej- 
udice the  jury  against  bim.  Such  attempt 
had  no  relation  to  any  matter  at  Issue,  and 
was  only  Intended  to  work  upon  the  feelings 
of  the  district  attorney  or  the  trial  Jury. 
The  answer  may  not  hare  been  a  direct  one 
to  the  question  asked,  but  it  certainly  was 
pertinent  to  the  subject  suggested  by  the 
question,  and  was  no  more  preJndidal  to  the 
defendant  than  the  question  itself  and  Is 
not  ground  for  reversal. 

[I]  Error  is  assigned  In  the  ruling  of  the 
court  In  denying  the  request  for  an  Instructed 
verdict  Uvery  question  Involved  in  that  mo- 
tion is  disposed  of  on  this  appeal,  nor  do  we 
find  that  the  court  erred  in  denying  defend- 
ant's motion  for  a  new  trial.  This  Is  based 
principally  upon  the  irregularity  of  the  pro- 


ceedings of  the  district  attorney,  which  are 
not  In  the  record  and  were  not  subjects  of 
special  exception  or  objection.  It  is  an  effort 
to  retry  certain  questions  upon  evidence  par- 
ticularly applicable  thereto,  but  it  is  not  new- 
ly discovered  evidence,  nor  Is  it  the  result 
of  surprise.  It  is  an  attempt  to  Impeach  wit- 
nesses on  particular  facts  testified  to,  and  Ib 
not  ground  for  a  new  trlaL 
The  Judgment  is  affirmed. 

MOOBE.  O.  3.,  and  BEAN  and  HABBIS, 
JJ.,  concur. 


HOUSMAN  V.  PSrrERSON. 
(Supreme  Court  of  Oregon.  June  22, 1915.) 

1.  AaaAuvp  AND  Batiebt  9s>43— Tbxai^Ih- 

STBUCnOIilS. 

In  an  action  for  assault,  where  the  court 
instructed  that  recovery  for  expenses  incurred 
for  medical  services  la  known  as  compeoaatory 
damages,  that,  if  the  jury  should  find  any  sum 
expended  by  plaintiff  for  such  attendance,  he 
should  be  allowed  the  amount,  and  that  there 
was  no  testimony,  however,  as  to  the  amount  of 
doctor's  bills,  and  also  charged  that  if  a  person 
wantonly  assaults  another  without  provocation 
the  jury  may  allow  punitive  damapres,  and  that 
if  such  is  the  case  it  is  within  the  jury's  discre- 
tion, iu  addition  to  compensatory  damages  for 
nurung  and  medical  attendance,  to  allow  dam- 
ages by  way  of  punishing  defendant,  a  refusal 
to  instruct  that  plaintiff  could  not  recover  for 
medical  services  because  no  evidence  was  offered 
as  to  the  value  thereof  was  erroneous,  since  the 
reiteration  by  the  court  of  the  statement  that 
the  jury  might  find  in  plaintiff's  favor  for  med- 
ical service  was  likely  to  mislead  the  jury. 

[Ed.  Note.— For  otiier  cases,  see  Assault  and 
Battery,  Gent.  Dig.  i§  57-59,  61,  62 ;  Dec  Dig. 
<&=>43.] 

2.  Assault  and  Battebt  <8=34— Provoca- 
tion—Reduction  or  COMPENSATOET  1>A>C> 
AGES. 

Provocation  given  the  defendant  by  plain- 
tiff leading  to  an  assault  and  battery  can  miti- 
gate only  punitive  damages,  not  those  compensa- 
tory in  their  nature. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery.  Cent  Dig.  §§  47-50;  Deo.  Dig.  «=>34.1 

3.  Appeal  and  Bsrob  «=»1064  —  Hauclkss 

Ea  BOB— iKSTRUCnONS. 

In  an  action  for  assault,  where  the  testi- 
mony and  instructions  showed  that  the  Jury 
clearly  understood  which  of  two  assaults  was  re- 
lied upon  for  recovery,  the  refusal  to  instruct 
that  a  second  assault  could  not  be  so  relied  upon 
was  not  prejudicial  error. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
grog^mt.  Dig.  H  4219,4221-4224;  Dtev  I>is. 

4.  Appeal  and  Error  <e=sll51  —  Review  — 
Amount  of  Dailaoes— Remittitur. 

A  judgment  for  damages  for  assault  and 
battery  will  not  be  reversed  for  an  erroneous 
subndsslon  of  expenses  for  medical  treatment, 
where  the  amounts  claimed  were  definite  and 
could  easily  be  eliminated  from  the  recovery. 

[Ed.  Note.— For  other  canee,  see  Appeal  and 
Error  Gent  Dig.  ||  4488-1506;  Dec  Uig.  «s=» 
1151.J 

In  Banc.  Appeal  from  Gtrcnit  Court,  Hnlt- 
nomah  County;  Geo.  H.  Davis,  Judge. 

Action  by  J.  H.  Honsman  against  J.  H. 
Peterson.    Judgment  for  pialntlfr,  and  de- 
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fend  ant  anwals.  JTid^ment  affirmed  od  con- 
dition tbat  a  remittltar  be  filed. 

This  iB  an  action  for  damages  for  personal 
injuries  resulting  from  assault  and  battery. 
Tbe  complaint  cbarges,  In  substance,  that  on 
Marcb  24,  1914,  defendant,  without  cause  or 
proTocatlon,  wlllfnlly  and  maliciously  as- 
saulted and  beat  the  plaintiff;  that  the  blows 
so  recelYcd  caused  the  blood  to  settle  in  and 
aroaod  plaintiff's  eyes,  and  cut  and  wounded 
plaintiffs  nose,  causing  a  permanent  scar 
thereon;  that  by  reason  thereof  plaintiff 
snffered  t>odily  pain,  humiliation,  and  dis- 
tress to  his  damage  In  the  sum  of  $2,500. 
Then  follows  a  claim  for  special  damages  for 
loss  of  time,  medical  attention,  and  nursing, 
in  tbe  sum  of  $75.  Defendant's  answer  ad- 
mits striliing  plaintiff  in  the  face,  but  denies 
all  the  other  allegations  of  the  complaint. 
Then  follow  two  alBrmatlve  defenses  In  the 
nature  of  counterclaims,  but  these  were  aban- 
doned at  the  trial  and  no  evidence  offered  In 
soKwrt  thereof.  From  a  verdict  and  judg- 
ment for  plaintiff,  defendant  appeals. 

P.  P.  Dabney  and  Wood,  Montague  &  Hunt, 
all  of  Portland,  for  appellant.  Sears  &  Bene- 
dict; ot  Portland,  for  req><nident 

BENSON,  J.  [t]  The  first  two  assign- 
ments of  error  are  based  upon  the  refusal  of 
the  trial  court  to  Instruct  the  jury  that  plain- 
tiff could  not  recover  for  medical  services  be- 
cause no  evidence  was  offered  as  to  the  value 
thereof.  Tbe  tnstroctions  given  upon  this 
point  were  as  follows: 

"Those  damages  are  known  as  compensatory 
damages,  and  if  you  find  from  the  evidence  that 
tbe  plaintiff  lost  anytbiog  from  his  inability  to 
carry  on  his  usual  work  and  employment,  and 
if  yoQ  find  any  sum  or  sums  for  medical  attend- 
ance or  Dnrsinc,  allow  him  such  an  amount  as 
jou  find  from  toe  evidence  that  he  has  expended. 
As  I  understand  it,  there  was  no  testimony, 
however,  as  to  his  earning  capaci^,  nor  as  to 
the  amount  of  doctor's  bills.  I  will  say  that  in 
conjunction  with  my  other  instruction. 

"Now,  it  is  also  the  law  that,  If  a  person  wan- 
tonly and  maliciously  assaults  another  without 
provocation  or  cause,  then  it  is  within  the  pro- 
Tince  of  the  jury  to  allow  tbe  person  assaulted 
what  is  known  aa  punitive  damages  or  smart 
mon^.  It  is  alleged  in  the  complaint  that  this 
assaidt  was  malicioos  and  vicious,  and  therefore, 
if  ;ou  find  such  to  be  tbe  fact,  and  it  is  within 
your  discretion,  you  may  allow  the  plaintiff,  in 
addition  to  the  compensatory  damages,  and  the 
■pedal  damages  indicated  to  you  for  nursing  and 
medical  attendance,  you  may  allow  him  damages 
by  way  of  punishment  of  this  defendant.  And 
that  would  be  such  a  sum  as  you  think  under  all 
the  circomstances  of  the  case  should  be  levied 
tsainst  this  defendant  as  a  punishment  for  the 
utanlt  committed  upon  the  plaiutifft  if  7oa  find 
that  an  assault  was  committed.** 

There  was  as  a  matter  of  fact  no  evidence 
as  to  the  reasonable  or  any  value  of  the  medi- 
cal attendance.  While  In  the  first  paragraph 
ot  the  Instructions  above  quoted  tbe  court 
ta33sA  the  attention  ot  the  Jury  to  the  ab- 
aence  of  sucb  evidence,  neverttielesB  in  the 
Bett  pangraidi  the  court  reiterates  the  state- 
luent  that  the  Jury  may  find  In  plalntUTs 
favw  for  medical  services.    We  think  tbe 


Jnry  might  very  mbOj  have  been  misled  by 
this  atatanent  and  the  Instruction  requested 
by  plaintiff  should  bare  been  given. 

[I]  Defendant  next  contends  that  the  court 
sbould,  aa  reqtiested,  have  given  to  the  jury 
the  following  instruction: 

"You  are  farther  instructed  that  the  plaintiff 
has  alleged  in  his  complaint  that  the  defendant  . 
assaulted  and  lieat  him  without  cause  or  provo- 
cation, which  Is  denied  hy  the  defendant,  though 
the  defendant  does  admit  that  he  struck  the 
plaintiff.  There  is,  however,  certain  evidence  In 
this  case  to  the  effect  that  the  defendant  was 
provoked  and  Incited  to  strike  plaintiff  by  cer- 
tain alleged  conduct  on  the  part  of  the  plaintiff. 
If  you  find  that  tbe  plaintiff  did,  prior  to  being 
thus  struck,  use  tbe  language  ascribed  to  him, 
and  did  refuse  to  leave  defendant's  premises 
when  requested  so  to  do  by  defendant,  and  did 
contrary  to  his  agreement  release  defendant's 
bulldoK,  and  if  you  further  find  that  such  con- 
duct did  incite  the  defendant  to  strike  tbe  plain* 
tiff,  then  you  will  bear  the  same  in  mind  m  as- 
sessing plain.tiff's  damages,  and  will  make  such 
allowance  in  favor  of  the  defendant  on  account 
of  BOch  mitigating  circumstances  as  may  to  you 
seem  just  and  reasonable  under  all  the  circum- 
stances of  the  case.  In  other  words,  personal 
abuse  of  the  defendant  by  plaintiff,  which  in- 
duced, or  tended  to  induce,  the  assault,  may  be 
considered  by  yon  in  mitigation  of  damages.  * 

It  will  be  noted  that  this  instruction  makes 
uo  distinction  between  compensatory  and 
punitive  damages.  There  la  some  divez^ence 
of  judicial  expression  as  to  wbethor  or  not 
provocation  can  be  considered  by  a  jury  In 
mitigation  of  compensatory  damages.  How- 
ever, we  think  that  the  weight  of  authority 
and  tlie  better  reasoning  support  the  doctrine 
announced  in  the  cases  of  Fenelon  v.  Butts, 
63  Wis.  844,  10  N.  W.  501,  and  Osier  v.  Wal- 
ton, 67  N.  J.  Law,  63,  50  Atl.  690,  In  tbe  lat- 
ter of  wblcb  it  is  briefly  stated  thus: 

"A  provocation  that  will  not  justify  an  as- 
sault should  not  excuse  making  compensation 
for  the  injury  inSicted,  It  is  enough  that  it 
may  save  or  reduce  a  penally  quasi  criminal, 
which  is  the -foundation  of  punitive  damages.'* 

Tbe  iDStructlon  asked  was  tberefore  prop- 
erly refused. 

[3]  Tbe  next  assignment  presented  by  de- 
fendant Is  that  tbe  trial  court  erred  In  refus- 
ing to  give  tbe  following  Instruction: 

"I  further  instruct  you  that,  under  the  plead- 
ings in  this  case  and  the  evidence  adduced,  plain- 
tiff Is  not  entitled  to  recover  for  any  injuries 
suffered  by  him  in  tbe  second  assault  mentioned 
in  this  case.  Who  was  at  fault  in  that  en- 
counter, and  who  may  be  entitled  to  recover  for 
injuries  then  received,  are  questions  not  involv- 
ed in  this  case.  The  sole  purpose  for  which  the 
evidence  as  to  said  second  assault  may  be  con- 
sidered by  you  is  in  determining  tbe  extent  of 
the  injaries  received  by  plaintiff  in  the  first  as- 
sault as  distingnlshed'  from  the  second  one. 
Whetlier  or  not  defendant  should  compensate 
plaintiff  for  the  injuries  received  in  the  second 
encounter,  or  whether  the  defendant  instead 
should  recover  from  the  plaintiff  for  such  in- 
juries received  In  the  second  encounter,  is  not 
involved  in  this  case,  and  la  not  for  yoor  de- 
termination." 

[4]  A  careful  reading  of  the  testimony  and 
the  instructions  as  given  show  that  tbe  jury 
quite  (ilearly  underirtood  which  assault  was 
relied  uptm  for  a  recovery,  and  that  def^d- 
ant  was  not  substantially  hurt  by  tbe  refusaL 
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For  the  rcAisal  of  tbe  court  to  Instruct  the 
Jai7  In  regard  to  the  matter  of  medical  at- 
tendance, aa  requested,  we  should  feel  It  nec- 
essary to  reverse  the  case,  but  tor  the  fact 
that  this  Item  Is  practically  segregated  by 
plaintiff's  complaint 

And  therefore,  following  the  precedent  es- 
tablished In  the  case  of  Tuohy  v.  Columbia 
Steel  Co.,  61  Or.  532, 122  Pac  36,  It  is  order- 
ed that  If  within  10  days  plaintiff  will  remit 
the  amount  claimed  for  special  damages, 
amounting  to  $75,  the  Judgment  will  be  affirm- 
ed as  to  the  residue;  If  he  falls  to  do  this, 
the  judgment  will  be  reversed. 


BLACK  et  ax.  v.  IRVIN. 
(Supreme  Court  of  Oreg<m.    June  22,  1915.) 

1.  Exchange  of  Fsopkbtt  Bxbozssion 
—Burden  of  raooF. 

Plaintiif,  wbo  alleged  that  defendant  made 
misrepresentations  in  effectiDR  an  exchange  of 
property,  has  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  gfi  14r-18;  Dec.  Dig. 

a] 

2.  EzciiANOB  or  Pbopebtt  <g==>3 — Mibbkpee- 
SENTATiONB— Right  to  Belt  on. 

A  statement  that  a  restaurant,  for  which 
plaintiff  was  induced  to  exchange  bis  farm,  was 
a  good  place  and  profitable,  is  not  a  statement 
of  a  positive  fact  on  which  plaintiCE  was  en- 
titled to  rely. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property.  Cent  Dig.  |S  3.  7;  Dea  Dig.  «=»3.] 

8.  Fraud  «=>50— PBESuuFnonB. 

Frand  cannot  be  presumed,  bat  must  be 
alleged  and  eBtablished  by  the  greater  weight  of 
the  evidence. 

[Kd.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  SS  46,  47 ;  Dec.  Dig.  «=»50.] 

4.  EXCHAnOE  OF  PaoPEKTT  «=93— FSAUD  ^» 
9— MlSREPBESENTATIOnS. 

In  excliflnse  of  property,  statements  which 
are  mere  boosting  or  pulling  cannot  be  the  basis 
of  an  action  for  fraud  or  rescission. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  88  3.  7;  Dec.  Dig.  «=»3; 
Fraud,  Cent.  Dig.  8  8;  Dec:  Dig.  «=>9.] 

Department  2.  Appeal  from  Circuit  Court, 
Marlon  County;  Wm.  Galloway,  Judge. 

Action  by  William  Black  and  wife  against 
William  A.  Irvin.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
dismissed. 

This  is  a  suit  to  rescind  a  sale  upon  the 
ground  of  fraud.  The  transaction  consisted 
of  an  exchange  of  a  farm  owned  by  plaintiffs, 
William  Black  and  Dora  Black,  his  wife,  lo- 
cated about  six  miles  from  Sllverton,  In  Ma- 
rlon county.  Or.,  for  a  restaurant  and  lodg- 
ing house,  known  as  the  Elite  Catt,  owned  by 
defendant  William  A.  Irvin,  situated  in  the 
city  of  Salem.  The  complaint  alleges,  In  sub- 
stance, that  the  negotiations  for  the  ex- 
diange  commenced  about  December  24,  1913; 
that  "for  the  purpose  of  inducing  said  plain- 
tiffs to  purchase  said  restaurant,  lunch  coun- 
ter, and  rooming  house  and  to  convey  said 
above  described  real  premises  to  him,  for  the 


purpose  of  cheating,  wronging,  and  defraud- 
ing said  plaintiffs,  said  defendant  knowing- 
ly, falsely,  and  fraudulently  stated  and  rep- 
resented to  said  plaintlifs  that  the  fflq;)enses 
of  operating  said  restaurant  per  day  were 
not  greater  than  $30,  and  that  tbe  receipts 
from  said  lodging  house,  lunch  counter,  and 
said  restaurant  were  and  had  been  during 
the-last  year  averaging  better  than  $3,500  per 
month,  and,  for  the  purpose  of  convincing 
said  plaintiffs  of  the  truth  of  said  state- 
ments, falsely  and  fraudulently  exhibited  cer- 
tain false  and  fraudulent  papers,  represent- 
ing them  to  be  tbe  cash  receipts,  as  shown 
from  the  cash  register,  verifying  said  state- 
ment aforesaid;"  that  the  business  "was  a 
good  money  maker  and  on  a  good  paying 
basis;"  that  plaintiffs  having  no  other  knowl- 
edge or  means  of  knowledge  as  to  the  truth 
of  the  statements,  and  believing  them  to  be 
true,  executed  and  delivered  to  the  defendant 
a  warranty  deed  to  their  104-acre  farm,  re- 
ceiving a  bill  of  sale  of  the  restaurant,  lunch 
(hunter,  and  rooming  house,  and  entering 
into  possession  thereof  on-  January  1,  1914. 
They  allege  that  the  above  representations 
were  false  and  known  to  be  so  by  the  de- 
fendant at  the  time;  that  they  discovered  the 
falsity  thereof  on  January  9,  1914.  Accord- 
ing to  their  allegations,  the  business  was  not, 
and  had  not  been  for  a  long  time  post,  tak- 
ing in  enough  money  to  pay  tbe  running  ex- 
penses. They  notlQed  the  defendant  that 
they  rescinded  the  sale  and  tendered  to  him 
the  restaurant  and  equipment,  demanding  a 
reconv^ance  of  the  land.  They  assert  that 
tbe  land  was  valued  at  $7,500,  and  that  tbe 
restaurant  and  lodging  house  property  was 
of  no  greater  value  than  $1,810.25.  By  his 
answer  defendant  denies  any  fraudulent  rep- 
resentations, and  alleges  that  plaintiffs  relied 
upon'  their  own  knowledge  and  information 
concerning  his  property  and  business,  as  well 
as  that  derived  from  third  parties.  The  re- 
ply put  In  Issue  the  new  matter  of  the  an- 
swer. The  circuit  court  heard  the  evidence, 
found  that  the  land  conveyed  was  of  tbe  val- 
ue of  $7,000,  the  restaurant  property  $2,000, 
and  that  defendant  falsely  represented  tlie 
value  of  the  restaurant,  and  that  the  same 
was  a  good  money  maker  and  upon  a  payiug 
basis,  all  of  which  plaintiffs  believed.  It 
rendered  a  decree  In  favor  of  plaintiffs  an- 
nulling the  contract.  From  this  decree  the 
defendant  appeals. 

Carson  ft  Brown,  of  Salem,  for  appellant 
Frank  Holmes,  of  McMinnidlle,  and  J.  H. 
McNary,  of  Salem  (Smith  ft  Shields,  of  Sa- 
lem, pnd  M.  W.  Hunt,  of  Clyde,  Ohio,  on  the 
brief),  tor  respondents. 

BEAN,  J.  It  appears  that  Irvin  bought 
the  property  at  a  bankrupt  sale  about  five 
years  before  the  trade  and  built  up  a  paying 
business,  putting  a  lai^e  part  of  what  he  re- 
ceived into  improvements,  among  which  were 
an  ice  and  cold  storage  plant  and  a  lighting 


^=s>For  other  cases  see  same  topic  and  KEY-NUMBER  la  all  Key-Numb«r«d  DlgesU  and  indexes 
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iMut  ooitliiK  abont  $2/K)0.  A  Omxt  ttme  aft 
«•  Qte  exdiange  of  the  propertlea,  ttie  plaln- 
tUCs,  being  dlssatlsfled,  obtained  from  dealers 
Id  seoondfaand  goods  a  "rough"  estimate  of 
flie  value  of  the  restaurant  and  lodging  house 
fgeperty,  which  ralnaUon  was  placed  at 
■boot  ^400l  It  may  be  consldeEed  that  this 
was  probably  a  reiy  low  flgbre,  abont  me- 
lialf  the  value  of  the  properties  compared 
with  what  they  were  worth  while  tbe  caffi 
SBd  hoase  were  a  going  concern.  We  may 
also  contxde  that  the  plalntlflft  paid  a  hls^ 
l^ce  for'them  In  the  exchange. 

It  should  be  noted  at  the  outset  that  tb» 
rqtresentatlona  made  by  the  defmdant  as  to 
the  Tolume  of  business  transacted  by  blm  in 
tbe  caf£  and  lodging  honae  pertained  to  the 
past,  and  that  there  was  no  warranty  nor 
represratatlon  as  to  what  the  future  earnings  ' 
of  the  eetablisbment  would  be^  The  evidence  I 
falls  to  substantiate  the  allegations  of  the  { 
complaint  as  to  the  fraudulent  representa- ' 
tioDs  made  by  the  def^dant  There  are  over 
iBO  pages  of  typewritten  testimony  in  the  rec- 1 
ord,  much  of  which  Is  devoted  to  describing ' 
the  paraphernalia  of  the  restaurant  and ' 
lodging  house  and  detailing  the  JmperfCwtlons 
In  the  crockery,  silver  plate,  cooking  utensils, ' 
famltare,  bedding,  etc.,  etc.  This  testimony , 
could  have  been  obtained  before  the  exchange 
of  tiie  properties  as  well  as  afterward.  | 
Black  examined  the  caf£  and  lodging  house  | 
and  visited  the  place  three  or  four  times,  re-  [ 
malnlng  there  nights.   He  evidently  had  a  , 
fan  and  fair  opportunity  to  discover  the  de- 
fects which  he  now  details  and  attempts  to : 
describe  by  volumes  of  testimony.  He  failed  . 
to  have  his  wife  make  an  Inspection  of  the  | 
property,  and  was  content  to  rely  upon  his  ; 
own  judgment.    He  apparently  considered 
ttiat  be  could  conduct  the  business  as  suc- 
cessfully as  the  former  owner,  having  hnd 
experience  in  that  line.  His  attempt  to  do  so 
has  a  bearing  on  the  case.    We  mention 
brl^  that  he  made  a  test  for  nine  days,  be- 
fore complaining,  and  conducted  the  restau< 
rant  until  about  February  1st,  when,  after 
advertising  for  the  patronage  of  theater  par- 
ties, he  closed  the  same  at  8  o'clock  p.  m. 
Formerly  It  had  been  open  daring  the  night. 
After  conducting  the  concern  until  February 
10th.  he  closed  the  same  and  notified  the  de- 
tendant.  There  Is  no  Indication  that,  during 
the  short  time  Black  was  making  a  test  oC 
the  business,  any  considerable  new  trade  was 
attracted.    It  seems  that,  on  account  of  a 
rbe  In  the  price  of  food  and  not  very  sump- 
tDona  repasts  being  served,  some  of  the  regu- 
lar customers  ceased  to  patronize  the  cafd. 
It  was  soon  after  the  holiday  season,  and 
general  business  appears  to  have  been  quiet 
It  may  well  be  questioned  whether  Black 
Save  the  business  a  fair  trial  under  the  trans- 
formed conditions.   The  capital  city  had  re- 
cently, on  November  SO,  1913,  inaugurated  a 
no- saloon  policy.  The  cafe  had  been  located 
next  to  a  beer  saloon,  and,  being  dostiy  con- 
aectad  therewith,  had  served  liquors  with 


meals  to  those  who  desired.  Daring  the  dty 
campaign  some  prejudices  were  accentuated, 
and  the  cafe  seemed  to  lose  the  "wet^'  trade 
withont  immediately  jacking  up  much  "dry" 
patronage.  So  much  for  the  histwy  of  the 
conditions. 

[1-4]  On  December  15.  1913,  Black  wrote 
to  a  real  estate  firm  In  Salem,  glvli^  a  de- 
scription oC  his  farm,  and  stating  that  be 
would  take  a  good  restaurant  in  part  pay^ 
ment,  saying: 

"I  am  familiar  with  the  restaarant  bostoesa, 
and  there  is  nobody  can  hand  me  anything  on  a 
restaurant  or  hotd  deal,  *  •  •  because  I 
have  had  a  lifetime  at  the  business." 

This  iB  not  noted  as  an  excuse  for  any 
fraud  on  the  part  of  the  vendor  but  as  tend- 
ing to  Indicate  that  the  parties  were  "deal- 
ing at  arm's  length."  The  main  thing  that 
Black  required  of  Irvln  during  the  negotia- 
tions was  a  statement  of  what  the  volume  of 
his  business  bad  been  during  the  past  year. 
This  Irvln  furnished  him,  and  this  he  alleges 
to  be  false.  The  laboring  oar  is  upon  plain- 
tiff to  prove  the  incorrectness  of  the  state- 
ment. In  this  respect  he  has  failed.  On  the 
other  hand,  the  evidence  of  the  defendant 
fnlrly  shows  that  the  receipts  of  the  concern 
during  1013  were  as  represented.  Irvln  did 
not  keep  a  complete  set  of  account  books,  but 
made  a  showing  before  the  deal  as  to  the  re- 
ceipts of  the  business  for  the  year  1913,  of 
the  following  figures,  which  were  taken  from 
the  cash  register  slips:  January,  54,005.45; 
February,  $3,621.25;  March,  $3,129.80;  April, 
$2,962.35 ;  May,  $3,105.69;  June,  $2,934.20; 
July.  $3,491.55;  August.  $3,287.25;  Septem- 
ber, $5,055.10 ;  October,  $5,571.75 ;  November, 
$3,018.10;  December  to  25,  $2,213.80.  These 
figures  Irvln  swears  correctly  represent  the 
monthly  cash  receipts  for  1913,  and  his  evi- 
dence is  not  successfully  refuted.  To  prove 
that  this  statement  was  fraudulent,  plaintiff 
Black  Introduced  evidence  tending  to  show 
that,  during  the  first  month  of  his  adminis- 
tration of  affairs,  the  income  was  less  than 
as  represented  by  defendant,  and  produced 
the  testimony  of  several  of  the  waitresses, 
waiters,  cooks,  and  of  the  cash  register  girl 
to  the  effect  that  In  their  judgment  the  re- 
ceipts were  as  large  as  when  Irvln  was  In 
charge.  This  was  an  unsatisfactory  esti- 
mate. The  evidence  tends  to  show  that  there 
was  a  decrease  in  the  volume  of  business 
beginning  In  December;  that  It  fell  off  8  or 
10  per  cent,  after  the  city  went  "dry."  The 
figures  that  Irvin  furnished  to  the  plaintiffs 
show  a  decrease  In  the  month  of  December, 
and  Black  had  an  opportunity  to  observe  the 
same.  As  stated,  there  Is  no  allegation  in 
the  complaint  that  defendant  represented 
that  the  earning  capacity  of  the  place  would 
be  any  certain  amount  In  the  future.  Even 
If  this  could  be  considered  material,  see  Mar- 
kel  V.  Moudy.  11  Neb.  213,  7  N.  W.  853. 
Black,  having  had  some  experience  In  the 
hotel  business  at  different  times  In  small 
cdtles,  was  evldoitiy  willing  to  take  his 
chances  as  to  the  business  In  the  future.  Hia 
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flgares  of  the  Income  for  the  time  he  conduct- 
ed the  establishment  are  as  follows:  Cash  re- 
ceipts for  January.  $1.784.85 ;  expHises,  $2,- 
137.09;  first  ten  days  In  February,  cash  re- 
ceipts, $443.50;  expenses,  $556.21.  The  de- 
crease In  the  volume  of  trade  during  Black's 
administration  does  not  prove  that  the  re- 
ceipts of  the  business  during  the  year  were 
not  as  asserted  by  Irrln.  It  is  in  evidence 
that  one  man  may  make  a  success  of  the 
restaurant  busdness  while  another  a  complete 
failure.  That  the  place  was  a  "money  mak- 
er" during  the  time  IrWn  managed  It  was 
fairly  shown  by  the  evidence.  This,  how- 
ever, Is  a  general  statement  which  was  added 
to  Irvln's  written  showing  by  a  real  estate 
dealer,  who  acted  between  the  parties  In  ne- 
gotiating the  transfer,  and  it  amounts  to  no 
more  than  "boosting  a  trade"  or  saying  it 
was  a  good  place.  Referring  to  this  state- 
ment In  his  evidence.  Black  says,  "We  were 
going  a  good  deal  on  that."  It  was  not  a 
statement  of  a  positive  fact  upon  which 
Black  had  a  right  to  rely.  Fellows  v.  Evans, 
33  Or.  30,  53  Pac.  491.  There  was  no  at- 
tempt, on  the  part  of  plaintiffs,  to  directly 
prove  the  falsity  of  Irvia's  statement  as  to 
the  cash  receipts.  Some  of  the  employes 
merely  stated  opinions,  and  they  did  not 
agree  in  their  conclusions. 

Fraud  cannot  be  presumed.  It  must  be  al- 
leged and  established  by  the  greater  weight 
of  the  evidence.  Keel  v.  Levy,  19  Or.  450,  24 
Pac.  253 ;  Scott  v.  White,  50  Or.  Ill,  91  Pac. 
487;  Allison  v.  Ward,  63  Mich.  128,  29  N.  W. 
528.  A  list  of  the  goods  was  made,  and  Black 
had  an  opportunity,  before  the  deal,  to  ob- 
tain information  in  regard  to  their  value. 
He  was  in  a  better  position  to  do  this  before 
the  deal  than  were  the  courts  aftei-ward.  In 
Scott  V.  Walton,  32  Or.  460,  at  461  and  4^, 
52  Pac.  180,  at  181,  former  Mr.  Justice  Bean 
states  the  well-known  rule  as  follows: 

"The  evidence  shows  that  the  ncKotiatlDns 
between  the  parties  for  the  exchange  continued 
some  10  or  15  days  before  the  trade  was  finally 
consummated;  that  i^aintiff  resides  near  Leba- 
non and  was  acquainted  with  the  property  de- 
fendant was  offerins:  to  trade  to  him,  and  tliat 
be  not  only  had  a  lull  opportunity  to,  but  did 
actually,  examine  it  before  maJcing  the  ex- 
change. Under  such  circumBtances,  the  mere 
statement  of  the  defendant  as  to  its  value  fur- 
nishes no  ground  for  avoiding  the  contract 
The  law  recognizes  the  well-known  fact  that 
it  is  characteristic  of  human  nature  for  the 
owner,  when  about  to  sell  his  property,  to  set  a 
bitch  value  thereon  for  the  purpose  of  enliancing 
it  in  the  buyer's  estimation ;  and  hence,  when 
the  parties  are  dealing  at  arm's  leoKth,  it  does 
not  help  a  purchaser  who  accepts  and  relies 
upon  the  vendor's  statements  as  to  value,  when 
no  warranty  is  intended  and  when  the  language 
used  is  not  an  affirmation  of  some  specific  fact, 
but  the  mere  expression  of  opinion." 

See,  also,  Collins  v.  Jackson,  54  Mich.  186, 
19  N.  W.  947. 

It  Is  stated  in  14  Am.  &  Eng.  Ency.  of  Law 

(2d  Ed.)  page  118: 

"The  doctrine  is  that,  when  persons  are  deal- 
ing at  arm's  length  and  on  equal  terms,  mere 
commendatory  expressions  as  to  value,  quality. 


prospects,  and  the  like,  tiiongh  exaggerated, 
cannot  he  made  the  basis  of  a  charge  of  fraud, 
if  there  is  no  representation  or  concealment  of 
any  material  fact,  and  nothing  is  said  or  dme 
to  prevent  the  ottier  party  from  making  an  ex- 
amination or  investigation  t<x  himself." 

The  true  role  Is  that  a  fraudulent  misrep- 
resentation cannot  Itself  be  the  mere  expres- 
sion of  an  opiitlon  of  the  person  making  tt 
While  the  vendee  has  a  right  to  rely  on  an 
assertion  of  fact,  he  has  no  right  to  rely 
upon  the  mere  expression  of  an  <vinion  by 
the  vendor  In  whatever  language  such  ex- 
pression is  made.  He  is  assumed  -to  be  as 
equally  able  to  form  his  own  opinion  and 
come  to  a  correct  judgment  in  respect  to  the 
matter  as  the  vendor,  and  cannot  Justly 
claim  to  have  been  misled  by  the  opinion, 
however  erroneous  it  may  have  been.  For 
this  reason  the  general  praise  of  one's  own 
property  by  a  seller,  commonly  called  "puff- 
ing," for  the  purpose  of  enhancing  It  in  the 
buyer's  estimation,  is  always  allowed,  provid- 
ed it  Is  kept  within  reasonable  limits,  is  not 
a  positive  affirmation  of  a  specific  fact  af- 
fecting the  quality,  so  as  to  be  an  express 
warranty,  and  not  the  intentional  assertion 
of  a  spe<Aflc  and  material  fact  known  to  the 
party  to  be  false,  bo  as  to  be  a  fraudulent 
misrepresentation.  2  Pom.  Kq.  Juris.  (3d 
Ed.)  S  878. 

Sherman  y.  GUck,  71  Or.  451, 142  Pac  606, 
relied  upon  by  plaintiffs,  is  a  case  where  de- 
fendant grossly  misrepresented  the  value  of 
a  house  and  lot  to  an  old  lady,  poorly  educat- 
ed, and  unacquainted  with  the  property  and 
with  business,  and  overreached  her  to  the 
amount  of  $1,750.  This  was  held  to  be  a  con- 
structive fraud.  The  case  is  not  In  point. 

Applying  the  rules  above  stated  to  the  is- 
sues and  evidence  in  the  case  at  bar,  it  fol- 
lows that  the  decree  of  the  lower  court 
should  be  reversed,  and  the  suit  dismissed; 
and  it  is  so  ordered. 

MOORE,  C.  J.,  did  not  sit  In  this  case  and 
took  no  part  in  the  consideration.  BUB- 
NETT,  EAKIN,  and  IIARiUS,  JJ.,  concur. 


MILWAUKEE  MECHANICS*  INS.  CO.  v. 

RAMSEY  et  al. 
(Supreme  Oonrt  of  Or^a.    Jane  22,  1015.) 

1.  Insubakcb  ®=>(J06— Fibk  Insubance— Sub- 

BOOATION  OF  InBUBEB. 

Where  a  mortgagee  insures  the  hypothecat- 
ed property  at  his  own  expense,  the  insurer, 
paying  a  loss  by  fire  to  such  mortgagee  to  the 
amount  of  the  debt,  is  subrogated  to  the  mort- 
gagee's right  in  such  debt,  since  the  insurance 
contracted  and  paid  for  by  the  mortgagee  in  ef- 
fect makes  the  insurance  company  a  surety  to 
the  holder  of  the  mortgage  for  the  payment  of 
the  debt. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §g  1501-1511,  1514-1516;  Dec.  I>ig. 
<S=>G06.] 

2.  Inbubance  ^=»goq  —  FiBX  Inscbance  — 

SrSBOOATION  OF  IMSUBEB. 

Where  insured  property  is  bunied  by  the 

tortious  act  of  one  not  a  party  to  the  contract. 


ftssFor  other  cases  see  same  topic  and  KBY -NUMBER  in  all  Key-Numb«re<I  DlgMU  and  ladexu 


Digitized  by 


Google 


lULWAnSXtE  MECHAinCS*  UTS.  OO.  T.  &AMSET 


643 


the  iiiBarer,  paying  the  loss,  is  subrogrsted  pro 
tanto  to  the  choae  in  action  the  payee  uaa 
Rgainst  the  tort-feasor  by  reaaon  of  his  insur- 
ehle  interest. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CeDt.  Dig.  H  1604-1011, 1614-1016;  Dvt.  Dig. 

3.  IKSTOAWCE  ®=s606— FlBB  INSUEANCU— SUB- 
BoaATION  OF  InSDBXB, 

Realty  waa  insured  asainst  fire,  the  loss 
bang  payable  to  a  mortgagee  as  ita  interest 
might  appear;  otherwise  to  the  Insured.  With- 
iE  the  term  of  the  policy  the  prt^erty  was  de- 
stroyed by  fire,  and  upon  the  mortgagee  and 
owner  suing  the  insurance  company  the  mort- 
SHgee  recovered  judgment  for  the  amount  of  its 
secured  debt,  while  the  owner  failed  to  recover 
because  be  had  contracted  to  aeU,  violating  a  pol- 
i<7  restriction.  The  insurance  coiQpaoy  paid 
the  mortgagee's  judgment,  and  demanded  tliat 
the  mortgagee  assign  to  it  the  owner's  note 
and  mortage,  whicn  was  refused.  Thereupon 
the  company  sued  the  mortgagee  and  the  own- 
er, claiming  subrogation  to  the  rights  of  the 
mortgagee  against  the  owner,  and  seeking  to 
foredose  the  secnrity  and  recover  the  amount 
of  the  debt  HM,  that  the  insurance  company 
coDid  not  recover,  since  by  the  policy  it  agreed 
with  the  owner  to  pay  a  certain  designated  per- 
son, the  mortgagee,  in  case  of  a  loss,  but  did 
not  agree  to  pay  the  owner's  debt  to  the  mort- 
gagee as  such. 

|Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  if  1S04-1S11. 1514-1616;  Dee.  Dig. 

Department  No.  1.  Appeal  from  Circuit 
Court,  Tillamook  County ;  Webster  Holmes, 
Judge. 

Action  by  the  Milwaukee  Mechanics'  Insur- 
ance Company  against  A.  Ramsey  and  oth- 
ers. Judgment  tor  defendants,  and  plaintiff 
Wpeals.  Affirmed. 

The  plaintiff,  a  Wisconsin  company  engag- 
ed In  fbe  business  ot  insurance  against  loss 
by  fire  In  this  state,  Insured  the  laundry  of 
the  defendant  Bams^  In  the  sum  of  f2,000, 
making  the  loes  payable  to  the  Tillamook 
County  Bank,  mortgagee,  aa  its  interest 
might  appear;  otherwise  to  the  insured.  The 
policy  contained  the  usual  restrictions  ren- 
dering It  TtAd  It  the  Interests  of  the  Insured 
should  be  other  than  unconditional  and  sole 
ownership,  If  the  subject  of  Insurance  wwe 
B  bulldins  upon  ground  not  owned  by  the  in- 
sured In  fee  tdmple,  if  any  chaise,  other  than 
by  the  death  of  the  Insoxed.  should  take 
Idaoe  In  the  interest,  title,  or  possession  ot 
the  subject  of  Insurance,  or  if  other  insur- 
ance, whether  valid  or  not,  should  be  effected 
upon  the  pn^wr^  without  the  consent  of  the 
company,  ^is  Insunnce  was  In  considera- 
tion of  a  premium  of  $60  paid  by  Bamsey, 
and  the  policy  was  executed  and  delivered  to 
Um.  Afterwards  durliv  Its  period,  not  betov 
so  permitted  by  the  company.  Ramsey  enter- 
ed Into  an  agreement  In  writing  wltti  Bailey 
and  Wagy,  defendants,  whereby  he  agreed  to 
and  did  sell  to  them,  and  they  agreed  to  pur- 
chase fnnn  him,  all  the  prc^rty  described 
in  the  pollcyf  together  with  the  land  upon 
niddi  it  -WSM  situated;  they  paying  $1,000  on 
account,  assuming  the  mortgage  to  the  bank, 
and  agreeing  to  pay  an  additional  balance 


of  purchase  money.  Tbey  also  subsequently 
insured  the  proper^  without  the  consent  ot 
the  company.  It  was  provided  In  the  policy 
Issued  to  Bamsey: 

*'7%at  if  with  the  consent  of  the  company 
any  interest  under  the  policy  shall  exist,  in 
favor  of  a  mortgagee,  *  *  *  the  coudititma 
of  said  policy  shall  apply  In  the  manner  ex- 
pressed m  such  provisions  and  conditions  of 
insurance  telatiDg  to  such  interest  as  shall  be 
written  upon,  attadied  to,  or  appended  to  the 
ptdicy." 

But  there  was  no  such  stipulation  attadied 
to  that  instrument  During  the  term  men- 
tioned in  the  policy  the  insured  property  was 
destroyed  by  Are,  entailing  a  loss  in  excess 
of  the  amount  of  Insurance.  It  la  disclosed 
that  afterwards  Bamsey  and  the  Tillamook 
County  Bank,  mprtgagee,  Instituted  an  action 
against  the  company  to  recover  the  Insur- 
ance, in  which  litigation  Bamsey  failed,  and 
the  bank  obtained  judgment  for  the  amount 
of  Its  secured  debt  The  company  paid  this 
judgment,  and  demanded  that  the  bank  as- 
sign to  It  the  note  and  mortgage  of  Bamsey, 
which  was  refused.  As  a  consequence  the 
plaintiff  brings  this  suit,  dalmiog  that  It  Is 
entitled  to  be  subrogated  to  the  rights  of  the 
bank  under  the  note  and  mortgage  against 
Bamsey,  and  seeks  to  foreclose  the  security 
and  recover  the  amount  of  the  debt  A  gen- 
eral demurrer  to  the  complaint  was  sustain- 
ed by  the  circuit  court,  and,  as  the  plaintiff 
refused  to  plead  further,  a  decree  was  aiter 
ed  dismissing  the  suit  at  its  cost,  and  it  ap- 
peals. 

J.  C.  Veazle,  of  Portland  (Veazie,  McCourt 
&  Veazle,  of  Portland,  on  the  brief),  for  ap- 
pellant H.  T.  Botts,  of  Tillamook  (8.  S. 
Johnson,  of  TUIamook,  on  the  brief),  for  re- 
spondents. 

BURNETT,  J.  We  note  at  the  outset  that 
the  insurance  was  effected  by  the  mortgagor 
at  his  own  expense  under  the  policy,  in  which 
he  Is  designated  as  the  insured,  and  which 
Insures  his  property,  and  appoints  the  mort- 
gagee as  the  one  to  receive  payments  of  the 
loss  to  the  extent  of  its.  interest;  otherwise, 
it  Is  to  be  paid  to  Bamsey. 

[1]  It  is  well  settled  that  If  a  mortgagee, 
having,  as  he  does,  an  interest  In  preserving 
the  property  pledged  to  him  as  security,  in- 
sures the  same  at  bis  own  expense,  and  a 
loss  by  fire  occurs,  the  Insurer,  paying  the 
loss  to  the  insured  mortgagee  to  the  amount 
of  Oie  debt,  is  subrogated  to  the  means  of 
enfordng  payment  of  the  original  obligation 
by  the  debtor.  In  such  Instances  the  claim  Is 
not  extinguished  until  payment  by  the  one 
primarily  liable.  All  that  has  happened  In 
that  respect  is  a  change  of  creditors.  The 
reason  Is  that  the  insurance  contracted  and 
paid  for  by  the  mortgagee  has  the  effect  of 
making  the  insurance  company  a  surety  to 
the  bolder  of  the  mortgage  for  the  payment 
of  the  debt  Having  liquidated  the  same,  the 
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imrorw  is  sabrogated  to  the  r^bts  of  the  one 
to  whom  payment  Is  made,  which  is  the  same 
as  thoi^li  he  had  dgned  as  surety  and  paid 
the  promissOTy  note,  fw  the  debt  is  really 
what  Is  insnred'in  saCh  cases.  In  very  truth 
the  mortgi^iee  has  nothing  else  to  Insure,  and 
when  the  debt  Is  paid  his  policy  lapses.  The 
transaction  Is  an  Instance  of  a  contract  di- 
rectly betwe«i  the  mortgagee  and  the  Insur- 
er, and  Is  worked  out  like  any  other  surety 
stipulation,  with  the  resulting  subrogation. 

[2]  Again,  If  insured  Tptopexiy  is  burned  by 
the  tortious  act  of  <me  not  a  i»arty  to  the 
policy,  the  Insurance  company,  paying  the 
loss  to  any  one  to  whom  by  the  terms  ct  the 
policy  payment  must  be  made,  is  subrogated 
pro  tanto  to  the  chose  in  actltm  the  payee 
has  against  the  tort-feasor.  The  reason  In 
such  a  case  is  that,  but  fOr  the  wrong  result- 
ing in  destruction  of  the  property,  no  liability 
would  have  accrued  against  ttie  Insurance 
company ;  but  as  it  has  neither  privity  of  es- 
tate or  contract  with  the  Incendiary,  and  is 
nevertheless  onnpelled  by  the  policy  to  pay 
for  the  result  of  the  tort.  Its  reimbursement 
is  accmnpllsbed  by  subrogation. 

[3]  The  transaction  described  in  the  com- 
plaint, of  which  a  resume  has  been  given, 
does  not  fall  within  either  of  these  classes. 
We  read  in  the  complaint  that  the  company 
is  empowered  to  ei^^age  in  the  business  of  In- 
surance against  loss  by  fire.  The  policy 
which  appears  in  the  record  insures  Ramsey, 
not  the  plaintiff,  against  "all  direct  loss  or 
damage  by  fire,  except  as  otherwise  provid- 
ed," upon  the  building  and  contente  described 
in  the  instrument,  By  it  the  comiHiny  agrees 
with  Ramsey,  and  not  with  another,  to  pay  a 
certain  designated  person  in  case  of  a  loss. 
It  does  not  agree  to  pay  Ramsey's  debt  The 
application  to  his  obligation  of  the  proceeds 
of  the  insurance  in  case  of  loss  is  a  matter 
between  Ramsey  and  the  bank.  What  be- 
tcame  of  the  money  is  no  concern  of  the  plaln- 
Ititt  after  it  paid  the  bank.  It  did  not  insure 
^  the  debt.  It  Insured  the  building.  If  Ram- 
s^  had  burned  the  house,  the  mortgagee 
would  have  had  an  action  against  falm  for  the 
tort,  in  that  he  damaged  it  by  depredating 
the  value  of  the  mortgaged  proper^.  Be- 
cause such  burning  would  have  resulted  in 
the  company  being  compelled  to  pay  the  loss, 
it  would  have  been  entitled  to  subrogation  to 
the  rights  of  the  bonk  to  recover  damages 
from  Ramsey  under  the  second  Ulustratirai 
given  at  the  outset  It  Is  not  charged  in  the 
complidnt  that  Ramsey  was  in  any  way  to 
blame  for  the  Are.  He  Incurred  no  liability 
on  that  account  to  the  company  or  to  the 
bank.  The  plainttfl  did  not  pay  Ramsey's 
debt,  and  hence  has  no  privity  wIUi  that  ob- 
ligation enUtUng  it  to  subrogation.  As  Ram- 
sey did  not  burn  the  building,  there  is  no 
transaction  of  his  which  entails  liability  upon 
the  company,  either  directly  or  indirectly, 
and  which  would  give  rise  to  the  privity  en- 
titling it  to  subrogation.  If  there  Is  to  be 
any  subrogation.  It  must  be  for  the  reason 


that  the  mortgagee  has  some  hold  upon  the 
mortgagor  to  mabe  him  perform  the  duty 
which  the  plaintiff  was  compelled  to  dis- 
charge. The  latter  was  obligated  to  pay  for 
the  fire,  but  Rams^  tos  not  Having  no 
Iiower  to  make  Ramsey  relmlmrse  it  for  the 
burning,  the  bank  could  not  impart  any  such 
authority  to  the  plaintiff  by  subrogation. 
Fire  Ass*n  v.  Patton,  15  N.  M.  801,  lOT  Pac 
670,  27  L.  R.  A.  (N.  SJ  420. 

In  brief,  for  a  consideration,  the  oinnpany 
agreed  with  Ramsey  to  pay  a  loss,  and  not 
a  mortgage  to  the  bank.  We  cannot  import 
into  the  contract  a  stipulation  to  the  effect 
that  Ramsey  should  not  only  pay  the  premi- 
um, but  also  reimburse  the  company  for  the 
loss.  It  was  not  the  intention  of  the  parties 
that  Ramsey  should  thus  carry  aU  the  risk, 
besides  paying  the  premium.  The  plaintiff 
was  paid  for  assuming  the  risk,  and  has 
only  compiled  with  Its  contract  by  payment  of 
the  loss.  It  is  not  entitled  to  anything  be- 
yond Its  stipulation.  We  have  examined  all 
the  authorities  cited  by  the  plaintiff  to  sus- 
tain the  postulate  that  where  the  policy  lias 
become  void  as  to  the  Interests  of  the  mort- 
gagor, but  remains  in  force  as  a  protection  to 
the  mortgagee  atone,  the  insurer,  upon  paying 
the  mortgage,  Is  entitled  to  subrogation. 
Without  exception  the  adjudicated  cases  not- 
ed in  the  plaintiff's  brief  rest  upon  a  separate 
contract  between  the  mortgagee  and  the  in- 
surer, or  the  insurance  was  paid  for  by  the 
mortgagee,  or  the  policy  was  assigned  to  him. 
and  hence  became  hts  property  the  same  as 
though  originally  made  to  him.  In  Carpen- 
ter V.  Providence,  eta,  Ins.  Co.,  10  Pet  483, 
502  aO  L.  Ed.  1014)  cited  by  plaintifl,  Mr. 
Justice  Story  says: 

"If,  then,  a  mortgagor  procures  a  policy  on 
the  property  against  fire,  and  be  afterwards  as- 
signs the  policy  to  the  mortgagee  *  *  *  aa 
collateral  security,  that  assignment  operates 
solely  as  an  equitable  transfer  of  the  iK)I!<'y, 
so  as  to  enable  the  mortgagee  to  recover  the 
amount  due,  in  case  of  loss;  l>ut  it  does  not 
displace  the  interest  of  the  mortgagor  In  the 
premises  insured.  On  the  contrary,  the  insur- 
ance is  still  bis  insurance,  and  mi  his  prc^H 
erty,  and  for  hia  account" 

There  are  respectable  precedents  holding 
that  the  stlputatimi  must  be  indorsed  upoa  or 
appended  to  the  policy,  stating  the  manner  In 
whidi  the  conditions  of  Uie  instrument  will 
apply  to  a  mortgagee  to  whom  loss  Is  payable, 
if  his  right  to  receive  payment  is  to  be  In 
any  wise  limited  by  the  restrictions  imposed 
MVoa  the  Insured.  Boyd  v.  Thurlngia  lua. 
Co.,  26  Wash.  447,  69  Paa  785^  65  U  A. 
165.  This  seems  to  be  the  theory  upon 
which  tiie  bank  recovered,  and  Bamsey  did 
not  lu  th^  Joint  action  upon  the  policy. 
Under  this  construction  of  the  Insurance 
agreement  the  company  contracted  with 
Ramsey  to  pay  the  bank  In  case  of  loss  as 
its  interest  might  appear  absolutely  and 
without  reference  to  his  vl<dation  of  other 
terms  of  the  polity.  Hoioe  in  paying  the  loss 
to  the  bank  the  company  was  fulflUliv  its 
stlpularion  with  Rama^.  It  was  complying 
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wlOi  tbat  port  (tf  It*  engBcement  Mth  blm 
wlikh  remained  impossible  o£  rescisBioiit  al- 
thoa^  he  violated  otber  iM»tloiui  thmoC 
already  mentioned.  The  company  is  before 
ufl  contending  tbat  It  has  a  rlgbt  to  enforce 
subrogation  against  Bamsej  as  an  incident 
of  a  omtract  wltb  him  under  whidti  it  says  he 
has  no  rlglits.  It  maintains  it  was  compelled 
to  pay  because  of  tb»  terms  of  the  policy. 
Tbat  feature,  howeTer,  was  a  condition  fa- 
vorable to  Ramsey,  which  was  not  affected 
by  his  selling  the  prc^erty.  ^at  much  of  the 
benefit  for  wtilcli  he  coittracted  re'mained  un- 
impaired. The  fftUaey  the  plaintiff's  ar^ 
gnment  omsists  in  assuming  that  Ramsey 
forfeited  all  bia  il^ts,  when  in  trath  there 
remained  the  one  compelling  the  plaintiff  to 
pay  the  bank  In  case  ot  iofis. 

This  action  proceeds  on  the  hypotbesla  that 
the  idaindiT  was  obliged  to  pay ;  but,  even 
so,  it  was  because  of  Its  coyeaant  with  Bam- 
sey  for  which  he  had  paid  a  prontam  of  .¥60.- 
00.  The  payment  of  the  loss  was  a  compli- 
ance with  tbe  company's  engagement  to  Ram- 
sey, with  whom  it  contracted,  but  for  which 
no  liability  of  the  company  would  have  ac- 
cmed.  Tbe  result  is  not  different  as  to 
Ramsey's  liability  in  this  action,  If  his  sale 
of  the  pn^erty  worked  an  utter  avoidance 
ef  the  policy  In  all  Its  terms.  There  are  cas- 
es giving  sneb  construction  to  similar  poli- 
cies on  the  ground  that,  as  tbe  mortgagee 
most  claim  under  a  contract  made  for  his 
benefit,  he  cannot  occupy  a  better  position 
than  the  one  who  made  the  contract;  that 
tbe  creditor  must  take  the  insurance  agree- 
ment with  its  burdens,  as  well  as  with  its 
benefits ;  and  that  if  the  maker  of  the  con* 
tract,  the  mortgagor,  cannot  recover  directly, 
neither  can  one  who  claims  under  him.  Dela- 
ware Ins.  Co.  V.  Greer,  120  Fed.  916,  67  O.  C. 
A.  188,  «1  Ia  R.  A.  13T;  Brecht  v.  Law  Union 
A  Crown  Ins.  Co.,  100  Ted.  399,  87  O.  C.  A. 
351,  IS  L.  R  A.  (N.  S.)  197,  and  note.  How- 
ever this  may  be,  yet  if  such  a  meaning 
should  be  given  to  the  policy,  the  company, 
being  exonerated  from  payment  by  Ramsey's 
breach  of  the  contract,  was  not  bound  to  pay 
anytlilng,  so  tbat  its  disbursement  was  vol- 
nntary,  and  not  recoverable. 

The  decree  of  the  circuit  court  Is  affirmed. 

HOORE,  C.  J.,  and  McBRIDSl,  J.,  concur. 
BEAN,  J.,  concurs  In  the  resnit 


BOBEBTBON  «t  aL  v.  OITY  OF  PORT- 

(Sopierae  Court  of  Oregon.  June  22,  1916.) 
1.  MttNKMfPJX   GOBFOBATIONe  ^111— OWDI- 

nancks— CoNFOKMiry  TO  OHABTBa—Inma- 

nVK  AND  RXFKBKNnnil. 

Under  Const,  art.  4,  I  la,  reserving  to  the 
▼oteTB  of  every  moinicipauty  the  initiative  and 
wierendam  as  to  all  local  and  special  munici- 
pal legidatiOD  and  artide  IL  f  2,  givhig  the 
KSal  voters  oi  every  munidpali^  power  to  en- 
Mt  and  ameod  their  municipal  charters,  though 


eke  cluurter  is  now  adopted  by  tiie  same  bod^ 
and  tlurough  the  same  procedure  as  the  otdi- 
.  nances,  it  is  still  the  measure  ot  ibe  city's  ex- 
istence and  authority,  and  no  ordinance  can  be 
adopted  which  is  not  within  the  espress  or  im- 
plied powers  granted  to  the  city  by  its  char- 
ter. 

[EM.  Not&— For  other  caaes,  see  Moulcipal 
Corporationsi  Cent  Dig.  U  24S-2S6;  Dec  Difr 
^111.] 

2.  CONBTITUTIONAI.  LAW  *=!>15  —  GONSTBOC- 

TioN— Pbovisiows  Relatinq  to  Same  Sob- 

JKCT, 

Those  sections  relate  to  tbe  same  snbject- 
mattfir,  and  must  be  construed  together. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  9 ;  Dec  Dig.  <&=»15.] 

3.  Municipal  Cobporations  <g=>48  —  Locai. 
lUPBOVKXBNXa  —  Oboinancbs  —  Chabtes 
Pbotisionb. 

Tinder  Portland  City  Charter  1918,  |  284, 
which  declares  that  the  provisions  of  the  fox^ 
mer  charter  relatine  to  public  improvements  by 
local  aasessmeata  shall  remain  in  force  as  or- 
dinances only,  the  effect  of  which  was  to  repeal 
them  as  charter  provisions,  those  provIsionB  are 
directly  dependent  on  the  charter  for  their 
validity  and  are  not  invalid  as  not  being  based 
on  a  charter  provision  authorizing  proceedings 
for  sudi  improvements. 

[Ed.  Kote.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  i|  127,  128,  lSO-ll»: 
Dec  IHg.  «s»48.] 

In  Banc  Appeal  from  Circuit  Court,  Mult- 
nomah County ;  Robert  Q.  Morrow,  Judge. 

Suit  by  W.  B.  Rolwrtson  and  another 
against  the  City  of  Portland  to  enjoin  the 
paving  of  a  street  and  collection  of  assess- 
ments therefor.  Decree  for  the  defendant, 
and  plaintiffs  appeal.  Affirmed. 

The  object  of  this  suit  is  to  restrain  the 
paving  of  Cornell  street,  and  to  prevent  the 
levying  of  special  assessments  to  pay  for  the 
improvement  In  1903  the  Legislature  enact- 
ed a  charter  for  the  city  of  Portland.  Sp. 
Laws  1903,  p.  3.  Acting  under  the  authority 
of  section  la  of  article  4  and  section  2  of  ar- 
ticle 11  of  the  state  Constitution,  reserving 
to  the  legal  voters  of  municipalities  the  right 
of  tbe  initiative  and  referendum  and  the 
power  to  enact  their  own  charters,  the  elec- 
tors of  the  defendant  city  at  an  election  held 
on  May  3,  1913,  adopted  a  charter  which 
provides  tor  a  commission  form  of  corporate 
government  and  l)ecame  effective  July  1, 
1913.  The  1913  charter  is  entitled: 

"An  act  to  amend  an  act  of  the  Legislative 
Assembly  of  the  state  of  Oregon  entitled  'An 
act  to  incorporate  tbe  city  of  Portland,  Mult- 
nomah county,  state  of  Oregon,  and  to  provide 
a  charter  therefor,  and  to  repeal  all  acts  or 
parts  of  acts  In  conflict  therewith,'  filed  in  the 
office  of  the  secretary  of  state,  January  23, 
1903,  amended  by  the' .Legislative  Aasembly  of 
the  state  of  Oregon  in  1905,  and  subsequently 
amended  by  the  people  of  the  city  of  Portland, 
providing  for  a  commission  form  of  govern- 
ment" 

One  section  of  the  1913  charter,  known  as 
section  106  of  amendments  as  adopted  May  3, 
1913,  referred  to  as  section  345a  in  a  compila- 
tion prepared  by  the  auditor  prior  to  May  3, 
1913,  and  now  designated  as  section  284  of 
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the  charter  of  the  etty  of  Portland  as  re- 
vised by  the  council  August  19, 1914,  reads: 

"That  BO  much  of  Boctions  346  aad  347,  848, 
349  and  350  as  heretofore  amended,  and  of  sec- 
tions 362  to  421,  both  inclusive,  of  the  charter 
of  1903,  as  is  not  inconsistent  with  the  provi- 
sions of  this  charter  shall  remain  in  full  force 
and  effect  as  ordinances  only  subject  to  repeal 
and  amendment  and  to  the  enactment  of  new 
lef^ation  by  the  council  in  the  manner  and 
subject  to  the  resttictions  in  this  section  pro- 
vided upon  the  subject  of  improvements  of  what- 
ever nature  to  be  paid  for  by  local  assessment. 
Such  sectionB  shall  be  known  as  the  Ijocal  Im- 
provement Code.  No  repeal  of  any  portion 
thereof,  amendment  thereto  nor  new  legislation 
upon  the  subject  shall  be  made  by  the  council 
except  by  ordinance  which  shall  be  puiblished  in 
fuU  and  in  its  final  form  in  the  city  official 
newspaper  at  least  thirty  days  before  its  final 
passage.  Notice  shall  be  given  in  the  city 
official  newspaper  and  by  publishing  conspicu- 
ous advertisements  in  one  or  more  daily  papers 
published  in  the  city  of  Portland  having  a  cir- 
culation of  not  less  than  1,500  not  less  than 
five  times,  the  last  of  such  notices  to  be  pub- 
lished not  less  than  ten  days  before  the  final 
adoption  of  any  such  amendment,  repeal  or 
new  legislation.  Upon  the  adoption  of  any 
amendment  to  or  the  repeal  of  any  part  of 
such  Local  Improvement  Code  or  the  adoption 
of  any  new  legislation  npon  the  subject,  the 
whole  IjocsI  Improvement  Code  shall  be  print- 
ed in  pamphlet  form  and  the  auditor  shall  be 
furnished  with  a  sufficient  number  of  copies 
thereof  for  distribution  to  all  persons  inquiring 
tat  the  same.  The  council,  in  the  exercise  of 
its  general  legislative  powers,  may  provide  in 
its  discretion  for  the  performance  of  any  public 
work  by  or  on  behalf  of  the  city  and  for  the 
method  of  payment  thereof,  but  said  Local  Im- 
provement Code  mast  provide  for  the  giving  of 
not  less  than  ten  days'  notice  by  publication, 
or  by  mailing  to  persona  interested,  (a)  of  the 
intention  to  make  any  improvement,  and  (b) 
of  any  proposed  assessment  against  property 
owners  for  the  same,  and  the  right  shall  be  pre- 
served to  the  owners  of  sixty  per  centum  in 
extent  of  the  property  affected  by  any  assess- 
ment for  a  local  improvement  except  for  street 
opening  or  sewers  to  defeat  the  same  by  remon- 
strance." 

The  charter  of  1903,  by  the  terms  of  sec- 
tion 374,  empowers  the  council  to  order  a 
street  Improvement  to  determine  the  kind  of 
Improvement,  and  to  levy  assessments  on  the 
land  ai)ecially  benefited.  8ectlon-375  requires 
the  city  engineer  to  prepore  plans  and  spec- 
ifications for  the  contemplated  improvement, 
and  to  make  estimates  of  the  probable  cost 
of  the  work  to  be  done;  if  the  council  ap- 
proves the  report  of  the  engineer,  it  then  de- 
termines the  boundaries  of  the  district  bene- 
fited and  to  be  assessed;  the  council  by 
resolution  declares  Its  purpose  to  make  the 
Improvement  and  notice  of  such  Intention  is 
published.  Section  376  provides  for  the  pub- 
lication at  notices;  section  377  affords  an  op* 
portunity  for  remonstrances;  and  section  378 
declares  that  if  no  objectfon  or  remonstrance, 
signed  by  the  owners  of  two-thirds  of  the 
property  affected,  is  filed  within  a  designated 
time,  the  council  acquires  jurisdiction,  and 
may  thereafter  by  ordinance  provide  for 
making  the  improvement  Section  379  di- 
rects the  executive  board  to  invite  bids  for 
the  work,  and  empowers  the  board  to  award 
the  contract.  Wben  the  work  Is  completed, 
sectlMi  804  antborl»B  the  auditor  to  appoz^ 


tloQ  the  cost  upon  tts  land  benefited,  and 
such  apportionment  is  known  as  a  proposed 
assessm^t,  appropriate  notice  of  which  is 
given;  upon  the  expiration  of  a  fixed  time 
the  ooundl  Is  required  to  consider  the  pro- 
posed assessment  t<^ether  with  all  objec- 
tions, and  to  determine  the  amount  of  bene- 
fits accruing  to  the  lands  assessed,  and  U  the 
apportionment  made  by  the  auditor  is  not 
just  It  shall  be  corrected  by  the  council;  and 
'*the  council  shall  then  declare  said  assess- 
ment by  ordinance." 

In  July,  1914,  the  city  commenced  pro- 
ceedings which  culminated  in  awarding  a 
contract  for  paving  a  certain  portion  of  Cor- 
nell street,  the  council  having  taken  all  the 
steps  required  by  the  sectlODs  of  the  1908 
charter  already  alluded  to.  Tha  plaintiffs 
are  the  owners  of  land  affected  by  the  street 
Improvement,  and  they  have  appealed  be- 
cause the  decree  <tf  the  circuit  court  was 
favwable  to  the  defendant 

Ralph  B.  Dunlway,  of  Portland,  tor  appel- 
lants. L.  B.  Latourette  and  B.  W.  Montague, 
both  of  Portland  (W.  P.  1a  Roche,  of  Port- 
land, on  the  brief),  for  respondent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  plaintiffs  contend  that  the  pro- 
ceedings of  the  council  relating  to  the  Cor- 
nell street  improvement  were  without  char- 
ter authority.  The  Robertsons  argue  that 
the  action  of  the  city  council,  to  be  valid, 
must  find  its  warrant  In  the  municipal  char- 
ter; that  the  commission  charter  contains  no 
provisions  for  the  Improvement  of  streets  or 
for  the  levying  of  special  assessments ;  and 
that  therefore  the  contract  for  the  litigated 
Improvement  Is  void.  The  defendant  asserts 
that  the  commission  charter  contains  ample 
language  to  support  the  acts  of  the  council; 
and  the  dty  takes  Uie  advanced  positltn 
that: 

"The  power  of  the  people  to  enact  legisla- 
tion relative  to  local,  special,  and  municipal 
matters  is  a  constitirtional  right  as  to  which 
no  restriction  has  been  placed.  The  people 
have  this  right  and  may  ezerdsc  the  same 
whether  the  charter  contain  any  provision  au- 
thoriring  legislation  of  that  diaroctsr  or  not** 

t1]  We  agree  with  plalntUfs  that  the  dbAr- 
ter  measures  the  power  of  the  council  and 
disagree  with  the  contentloa  of  dtfeodant 
that  the  people  of  a  munldinUty  may  enact 
ordinances  regardless  of  whether  the  char- 
ter contains  any  praviakm  sntliorislng  maA 
legislation.  By  the  terms  of  section  la  of  ai^ 
tide  4  of  tile  state  Constltutton,  tlie  InlUatlTe 
and  refferoiaum  powers  are  reserved  to  the 
legal  voters  ot  evezr  mniddpaUty  as  to  an 
local,  specM,  and  mnBMpal  le^Hation  of 
any  character  In  or  for  their  respeettre  mu- 
nicipalities. It  Is  also  provided  b^  section 
2  of  article  U  of  the  organic  law  of  the  atate 
that: 

"Corporations  may  be  formed  under  general 
laws,  bnt  shall  not  be  created  by  the  l^alatlv* 
assembly  by  spedal  laws.  'J%e  legislative  a^ 
sembly  shall  not  enact,  amend,  or  repeal  any 
chartw  or  act  of  IncOTporathm  for  any  annid- 
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pslit;,  dty,  or  town.  The  lefkl  TOters  of  every 
clt7  and  town  are  hereby  sranted  power  to 
enact  and  amend  their  municipal  charter,  sub- 
ject to  the  Constitntion  and  ciimiiMd  laws  of 
the  state  of  Oregon." 

[21  These  two  sectiooa  amendlDg  the  Con- 
Btitudon  were  adopted  by  a  vote  of  the 
pet^le  at  the  same  election  in.  1906,  and  so  far 
as  they  relate  to  the  same  subject-matter 
iDiist  be  construed  together.  McKenna  t. 
Portland,  52  Or.  19i,  96  Pac.  S52 ;  Branch  v. 
Albee,  71  Or.  188,  1»7, 142  Pac.  598. 

The  constitutional  ameodments  granting  to 
the  voters  of  municipalities  the  power  to 
enact  and  amend  their  charters  and  extend- 
ing the  Initiative  and  referendum  to  munic- 
ipal legislation,  did  not  do  away  with  the 
necessity  of  organic  law  for  a  city  govern- 
ment A  charter  Is  now  essential  to  munic- 
ipal existence  to  the  same  extent  as  before 
the  adoption  of  the  amendments.  The  very 
language  employed  In  section  2  of  article  11 
contemplates  the  necessity  of  a  charter  be- 
cause the  legal  voters  are  given  the  iwwer 
to  enact  and  amend,  their  charters.  Waiv- 
ing the  question  as  to  whether  It  can  affect 
charters  by  general  laws,  the  legislative  as- 
sembly cannot  now*  enact,  amend,  or  repeal 
any  single  act  of  incorporation.  The  power 
to  amend  a  charter  is  lodged  with  the  electors 
of  the  state  as  a  whole  and  is  also  conferred 
npoQ  the  legal  voters  of  the  municipality,  but 
is  found  In  no  other  place.  When  they 
amended  the  Constitution  the  sovereign 
people  of  the  commonwealth  In  effect  declared 
that  all  the  powers  properly  belonging  to 
municipal  government  are  at  all  times  made 
available  by  a  continuous  offer  to  each  city ; 
that  the  legal  voters  of  each  municipal  cor- 
poration may  exercise  all  those  available 
powers  or  take  hold  of  only  a  part  of  them; 
and  that  the  extent  of  the  powers  accepted, 
aesumed,  and  exercised  by  the  electors  is 
made  known,  measured,  and  determined  by 
the  charter.  If  the  electors  of  a  municipality 
choose  to  do  all  things  that  may  lawful^ 
be  done  they  must  manifest  that  choice  by 
their  charter,  and  If  they  are  contented  with 
the  right  to  exercise  less  than  the  whole 
power  th^r  dedalon  Is  likewise  written  in 
the  charter. 

When  the  Legislature  passed  a  special  law 
amending  a  charter  It  was  deemed  to  be  a 
special  grant  of  power,  and  If  the  voters  of 
the  entire  state  enact  special  legislation  af- 
fecting a  city  charter  It  would  receive  a  like 
construction.  The  people  of  any  municipality 
can  now  do  that  which  ttie  legislative  as- 
sembly can  no  loi^r  do,  but  at  one  time 
could  do.  The  legal  voters  of  a  municipality, 
when  acting  under  the  initiative,  may  pass  an 
ordinance  and  they  possess  like  authority 
to  enact  a  charter;  it  is  true  that  in  both 
instances  the  procedure  may  be  the  same 
snd  the  creators  of  the  ordinance  are  iden- 
tical with  the  makers  of  the  charter.  It  Is 
^r,  however,  that  a  charto:  mast  actually 
oist  now  the  same  as  before  the  cosstltotlon- 
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al  ammdment  else  the  lai^nage  of  tSxe  Con* 
stltution  would  have  been  qnlte  different.  A 
charter  being  essential  to  municipal  life  it 
necessarily  follows  that  the  Instroment  most 
exist  for  the  same  purposes  and  to  the  same 
extent  as  formerly;  and  an  ordinance,  wheth- 
er enacted  by  the  legal  voters  of  the  city  or 
passed  by  the  conndl,  must  be  referable  to  a 
power  embraced  by  the  charter.  The  charter 
of  a  city  is  to  its  citizens  and  officers  the 
measure  of  their  authority  over  persons  and 
property.  Southwestern  T^egraph  &  Tele- 
phone Co.  V.  aty  of  Dallas,  lOi  Tex.  114,  134 
S.  W.  321.  As  said  by  Mr.  Justice  Burnett  in 
Kalich  V.  Knapp,  145  Pac.  22,  28: 

"It  is  beyond  dispute  that  the  council  cannot 
lawfully  exceed  its  legislative  authority  defined 
and  limited  by  the  charter  under  which  it  acts." 

It  Is  hornbook  law  that  municipal  corpora- 
tions have  no  powers  except  such  as  are 
granted  In  express  words  by  their  charters, 
or  such  as  are  necessarily  Implied  from  those 
granted,  or  those  essential  to  the  declared 
objects  and  purposes  of  the  corporatlona 
Corvallis  v.  CarlUe,  10  Or.  .139,  45  Am.  Rep. 
134;  Beers  v.  Dalles  aty,  16  Or.  334, 18  Pac 
835;  Pacific  University  v.  Johnson,  47  Or. 
44S,  84  Pac.  704;  McDonald  v.  I^ne,  48  Or. 
530,  90  Pac.  181;  Naylor  v.  McColloch,  54 
Or.  305,  103  Pac  68;  Mutual  Irrigation  Co. 
V.  Baker,  58  Or.  306,  110  Pac  392,  113  Pac. 
9;  Rosa  v.  Bandon,  71  Or.  510,  142  Pac  339. 

[3]  Having  determined  that  the  charts 
must  be  broad  enough  to  Include  the  action 
of  the  council,  the  next  step  In  the  inquiry  is 
to  ascertain  whether  the  charter  adopted 
May  3,  1913,  and  effective  July  1st  of  that 
year,  authcMrlzes  the  street  improvement 
which  was  ordered  by  the  council  in  1914.  It 
must  be  conceded  that  the  proceedings  now 
complained  of  would  have  been  valid  If  they 
had  occurred  prior  to  July  1,  1913,  because 
the  charter  of  1903  furnished  the  requisite 
authority.  It  will  be  remembered  that  the 
provisions  contained  in  the  1903  charter  re- 
lating to  street  Improvements  and  special  as- 
sessments are  by  the  terms  of  section  284  of 
the  1913  or  commission  charter  declared  to 
remain  in  full  force  and  effect  as  ordinances 
only.  In  State  ex  reL  v.  Portland,  65  Or. 
273,  285,  133  Pac.  62,  this  court  said  that  the 
effect  of  the  clause  In  the  revision  "Is  to  re- 
peal the  provisions  as  parts  of  the  charter 
and  to  re-enact  them  as  ordinances.  The 
people  have  already  repealed  them  so  far  as 
they  stood  as  charter  provisions,  but  have  ze- 
enacted  them  as  ordinances."  The  sections 
of  the  1903  charter,  material  to  this  discus- 
sion and  continued  as  ordinances  by  the 
present  charter,  have  not  been  amended  or 
repealed  since  May  3,  1913,  and  are  not  in- 
consistent with  any  expressions  found  in  the 
commission  charter.  The  authority  which 
formerly  was  Incorporated  In  a  chartw  Is 
now  found  in  ordinances ;  and  the  plaintiffs 
argue  that  the  resolutions  and  ordinances  of 
the  council  providing  for  the  Cornell  street 
improvement  and  the  contemplated  apedal 
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aneBuneots  «re  bued  upon  notiUiig  bat'ordl* 
nancea,  wblch  In  tarn  lack  the  support  ot  a 
charter.  We  cannot  concur  In  Uie  conclusion 
rencfaed  by  Uie  plaintiffs.  The  one  time 
tdiarter  provlalons  but  now  ordinances  pre- 
scribe In  detail  the  procedure  to  be  followed 
by  tile  oouncU,  and  Oie  pzocednre  outlined 
by  the  ordinances  la  dlnctly  referatde  to 
the  fdiarter  of  1913;  the  ordinances  ap- 
pUcaUe  to  all  Improrements  and  under  which 
the  council  acted  exist  and  are  effective  be- 
cause and  only  because  the  charter  of  1&13 
specifically  dedares  that  th^  do  exist;  the 
connection  between  the  ordinances  and  the 
charter  Is  direct;  the  charter  Is  fully  as 
broad  as  the  ordinances,  and  they  are  com- 
ivtiiended  Id  their  entirety  by  the  charter 
because  that  Instrumrat  continues  them  as 
written  In  the  (Aiarter  of  1908.  Instead  of 
ccmtalnlng  appropriate  language  permlttfng 
the  legal  voters  or  the  council  to  pass  the  or- 
dinances Involved  In  this  dlscussloD  the 
charter  has  by  the  force  of  its  own  terms  «i- 
aeted  t2ie  ordinances.  The  charter  is  the 
authority  ftir  the  ordinances  as  well  as  for 
all  the  proceedings  ctHitemplated  or  required 
by  them;  the  ordinances  owe  their  exl8t«ice 
to  the  charter  and  they  are  vitalized  by  It 
end  nothing  else.  The  council  possessed  the 
requisite  authority  for  making  the  street  im- 
provement and  for  exacting  the  assessmmts 
complained  of.  The  decision  of  this  case 
does  not  require  any  expression  of  opinion 
as  to  Aether  the  council  Is  properly  and  sof- 
fldently  empowered  to  enact  new  legislation 
prescribing  a  different  procedure  tior  street 
improvements  and  special  assessm^ts. 
The  decree  of  the  circuit  court  is  affirmed. 

BURNETT,  X,  did  not  sit 


OITT  OF  PORTLAND  v.  BLUB  et  sL 
(Siq>reme  Court  of  Oregon.    Jnne  22,  1915.) 

1.  MONICIPAL  COBPOBATIONB  €=»48— ImPBOVE- 
UZNTB— CuARTEB  Pbovisioms— Okdiwahceb. 

Under  Portland  City  Charter  1913,  §  284, 
which  declared  that  the  provisione  of  the  for- 
mer diarter  relating  to  public  improvements  by 
local  assessment*,  including  seetioug  400  and  401 
thereof,  autfaoriziog  the  adoption  of  a  reassess- 
ing ordinance  and  providing  for  appeal  from 
such  reassessment,  should  remain  in  force  as 
ordinances  only,  those  sections  remain  in  force 
by  the  terms  of  the  charter,  and  are  not  void 
as  no  longer  based  on  the  authority  contained 
in  the  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations;  Cent.  Dig.  |g  127,  128;  130-m; 
Dec  £Mg.  «»4&] 

2.  MuVflCIFAI.  OOBPOBATIONB  ®=>48 — lUPBOVE- 

UENT8  —  Charter  Provisions  —  Reassbss- 
ICENT  OF  Benefits — Cranoe  in  Chabtbh. 
Reassessment  proceedings  under  those  sec- 
tions, an  appeal  n'om  which  was  pending  in 
the  circuit  court  wnen  that  charter  was  adopt- 
ed, were  not  interrupted  by  the  change  from 
oharter  provigiona  to  ordinances,  and  ^at  ap- 
peal can  thereafter  be  determined  the  court 
die  same  as  if  the  ctiarter  bad  contained  an  ex- 
press audiorizetion  to  enact  sndi  ordinances 


and  th^  had  been  enacted  by  die  conndl  or 
voters. 

[Ed.  Note. — For  other  caaea,  see  Unnicipal 
Corporations.  Gent  IMg.  ff  127,  128,  130-133; 
Dec  Dig.  «=>4a] 

In  Bana  Appeal  from  Circuit  Court,  Mult- 
nomah County;  Geo.  N.  Davis,  Judge. 

Proceedings  by  the  City  of  Portland  against 
H.  R.  Blue  and  others  for  the  reassessment 
of  lands  for  the  construction  of  a  sewer.  On 
appeal  to  the  drcnlt  court.  Judgment  was 
rendered  confirming  the  reassessment,  and 
the  defendants  aiveaL  Affirmed. 

In  1903  the  Legislature  oiacted  a  charter 
for  the  dty  of  Portland.  Special  Iaws  1903, 
p.  3.  The  charter  provides  by  the  terms  of 
section  400  that  whoever  an  assessment  tcx 
the  construction  of  a  sewer  has  been  set 
aside,  ot  when  the  council  shall  be  in  doubt 
as  to  tfie  validity  of  such  assessment  the 
council  may  by  ordinance  make  a  reassess- 
ment upon  the  land  benefited  by  the  Improve- 
ment; Uie  council  la  required  to  dedare  by 
resolutlcm  the  district  that  will  be  bai^ted 
by  the  improvement  for  whldi  the  reassess- 
ment Is  made,  and  to  direct  the  auditor  or 
the  dty  mglneer  to  prepare  a  preliminary 
assessment;  upon  the  passage  of  sudi  reso- 
lution the  auditor  shall  give  notice  that  such 
assessment  is  on  file  in  his  office  and  the 
time  at  which  the  council  will  hear  and  con- 
sider objectltms ;  the  auditor  Is  also  required 
to  mall  a  notice  to  each  property  owner; 
the  j^icfp&ity  owners  are  afforded  an  oppor- 
tunl^  to  file  objections  to  sudi  assessment; 
after  hearing  and  determinli^  all  objections 
the  council  Is  empowered  to  pass  the  reas- 
sessment ordinance,  whereupon  the  assess- 
ment shall  be  entered  in  the  docket  at  dty 
liens  and  Is  enforced  and  collected  In  the 
same  manner  as  otho^  assessments  for  local 
Improvements. 

So  far  as  material  herein  section  401  reads 
thus: 

•'Any  person  who  has  filed  objections  to  mch 
new  assessment  or  reassessment,  which  have  not 
been  satisfied  by  the  amendments  made  by  the 
council,  may  appeal  to  the  drcnit  court  of  tin 
state  of  Oregon  for  the  county  of  Multnomah 
from  the  assessment  against  any  property  own- 
ed by  him,  or  in  which  he  has  an  interest  Aa 
appeal  shall  be  taken  by  serving  notice  of  ap- 
peal, within  twenty  days  from  the  passage  of 
the  ordinance  adopting  the  asseeaments  at 
amended,  upon  the  mayor,  auditor,  or  city  at- 
torney, and  filing  the  same,  with  the  proof  ol 
service,  together  with  an  undertaking  with  om 
or  more  sureties,  who  shall  have  the  qualifica- 
tions of  sureties  on  appeal  from  the  circuit 
court  to  the  Supreme  Court,  and,  if  excepted 
to,  shall  justify  in  like  manner,  conditioned  that 
such  appellant  will  pay  all  costs  and  disburse- 
ments that  may  be  awarded  against  him  on  ap- 
peal, not  exceeding  S500.  •  •  ♦  Any  num- 
ber of  persons  may  join  in  such  appeal,  and  the 
only  question  to  be  determined  therein  shall 
be  the  amount  of  special  benefits  equitably  to 
be  assessed  against  Qie  mtiperty  of  each  person 
joining  in  said  appeal.  The  jury  shall  view  the 
property  assessed,  and  its  verdict  sbsU  be  a 
final  and  condneive  determination  the  ques- 
tion.  •  *  •  The  dty  shall  be  considered  the 
plaintiff,  and  such  appeal  shall  be  conducted  and 
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be  heard  ud  determined,  u  fttr  u  practicable, 
in  tbe  nme  manner  as  an  action  at  law." 

In  1906  the  state  Oonstltntlon  was  so 
amended  u  to  grant  to  the  legal  voters  of 
mnnlcipaUtleB  the  power  to  enact  and  amend 
tbdr  diarters.  Section  2,  art  11.  Ami 
at  the  same  time  a  forther  amentoent  was 
adopted  ezt^idlng  the  tnltlfttiTe  and  referai- 
dnm  to  nmalcUial  leglBlatbm.  Seetfon  la, 
art  4.  Actli^  under  the  antbaritjr  of  the 
coDstltQtlonal  amendments  the  electors  of 
Portland.  <m  May  8,  1913,  adopted  an  amend- 
ed dutrter  prortdlniE  for  a  commlaaloii  form 
of  municipal  goTemmentt  wUtih  became  ef- 
fedlTe  J11I7  1  ot  that  year,  TbB  new  or 
amended  charter  declares  In  section  284  that 
•0  mnch  of  "sections  862  to  421  izidoslTe  of 
the  charter  of  1903  as  is  not  Inoonadstent 
with  the  prortelims  of  tbta  charter  OMl  re- 
main in  fuU  force  and  effect  aa  ordinances 
only  anbject  to  repeal  and  amendment,  and  to 
the  enactment  of  new  legislation  by  the  oonn- 
dl  In  the  manner  and  subject  to  the  restric- 
tions In  tikis  section  provided  upon  the  sub 
Jeet  of  inqjroT^DMnta  of  whatever  nature  to 
be  paid  for  by  local  assessment"  Considered 
as  ordinances  aections  400  and  401  have  not 
been  amended  or  repealed  since  May  3,  1013. 

The  common  council  of  the  dty  of  Portland 
on  November  11,  1911,  passed  an  ordinance 
reassessing  the  property  of  defendants  for  the 
construction  of  a  system  of  sewers  known  as 
Riverside  sewer  district  and  on  tbe  following 
day  the  ordinance  was  signed  by  the  mayor. 
The  defendants  cm  December  1,  1911,  appeal- 
ed from  the  assessment  ordinance  by  filing  a 
notice  of  appeal  together  with  an  undertaking 
In  the  drcutt  court  After  a  trial  In  the  cir- 
cuit court  a  Judgment  was  entered  sustaining 
the  assessment,  but  thereafter  a  motion  for  b 
new  trial  was  granted.  The  cause  came  on 
for  trial  a  second  time  on  March  30,  1014, 
and  a  judgment  was  again  otitalned  confirm- 
ing the  reassessment,  whereupon  the  defend- 
ants appealed. 

Ralph  B.  Duniway,  of  Portland,  for  appel- 
lants. I4.  E.  l4itourette  and  R.  W.  Montague, 
both  of  Portland  (W.  p.  La  Rocb^  of  Port- 
land, on  the  brief),  for  respondent. 

HARRIS.  J.  (after  stating  the  facta  as 
above).  Immediately  after  counsel  made 
their  opening  statements  to  the  Jury  at  the 
second  trial  the  defendants  objected  to  the 
Introductlou  of  any  evidence  and  moved  that 
the  cause  be  dismissed  for  the  reason  that 
sections  400  and  401  of  the  charter  of  the 
dty  Of  Portland,  under  which  the  appeal  had 
been  taken,  and  by  virtue  of  which  the  trial 
was  being  held,  were  repealed  by  the  adop- 
tion of  the  commission  charter  on  May  3, 
19i:t,  and  there  was  no  longer  any  statute 
under  which  to  proceed  in  the  trial  of  that 
case.  It  will  be  borne  In  mind  that  the  reas- 
sessment was  made  by  the  council,  and  the 
ap[)ea1  taken  by  the  defendants,  while  the 
1903  charter  was  in  effect  and  before  the 
adoption  of  the  1013  charter,  and  that  the 


final  trial  In  the  drcult  court  occurred  tn 
1914. 

The  contention  of  defendants  proceeds  upon 
the  theorj'  that  an  ordinance  to  be  valid 
must  be  referable  to  a  power  expressed  in 
the  charter;  that  sections  400  and  401  In 
their  character  as  ordinances  are  not  sup- 
ported by  any  power  contained  in  the  1913 
charter  permitting  a  reassessment,  and  that 
therefore  the  ordinances  are  void  because 
without  charter  authority;  that  the  appeal 
from  the  reassessment  ordinance  while  sec- 
tion 401  existed  as  a  part  of  the  city  charter 
bad  the  effect  of  suspending,  staying,  and 
vacating  the  reassessment  ordinance,  thus 
leaving  the  assessment  proceeding  incomplete 
and  ineffective;  that  the  1013  charter  hav- 
ing repealed  the  1903  charter  and  the  former 
Instrument  contalnli^  no  power  to  reassess, 
such  repeal  before  a  consummation  of  the 
assessment  proceeding  by  a  trial  In  the  cir- 
cult  court,  deprived  the  court  of  Jurisdictlcm 
to  proceed,  destroyed  the  right  to  recover  as 
well  as  the  obligation  to  pay,  and  left  the  as- 
sessment proceedings  exactly  as  they  would 
be  if  the  power  to  reassess  had  never  existed 
at  any  time. 

[1,2]  Applying  the  rule  announced  in  the 
kindred  case  of  Robertson  v.  Portland,  149 
Pac.  645,  sections  400  and  401  have  the  sanc- 
tion of  charter  authority  because  they  are 
directly  refvable  to  the  charter  of  1913, 
which  instrument  by  the  force  of  its  own 
terms  re-enacts  sections  400  and  401  as  ordi- 
nances, thus  giving  to  the  ordinances-  not 
only  the  requisite  authority,  but  also  the  ex- 
press Indorsement  of  a  charter.  Although 
sections  400  and  401  were  changed  from  char- 
ter provisions  to  ordinances,  nevertheless, 
the  change  was  wrought  by  a  charter;  and 
while  there  was  a  change  in  the  nature  of  the 
sections  still  the  continuity  of  their  existence 
was  not  Interrupted,  and  consequently  no 
break  occurred  In  the  reassessment  proceed- 
ings. Renshaw  v.  Lane  County,  49  Or.  520, 
SO  Pac.  147 ;  State  v.  McGlnnls,  66  Or.  163. 
lOS  Pac.  132 ;  Bayless  v.  Douglas  County,  57 
Or.  301,  ill  Paa  384;  State  v.  Sehluer,  59 
Or.  18,  115  Pac.  1057;  Woodbum  v.  Aplln, 
04  Or.  610,  131  Pac.  516;  Rosa  v.  Bandon.  71 
Or.  510,  142  Pac.  339.  There  has  not  been 
any  amendment  or  repeal  of  sections  400  and 
401  since  May  3,  1013,  but  they  are  in  the 
exact  form  In  which  they  appeared  when 
their  adoption  as  ordinances  was  brought 
about  by  the  1913  charter;  and  having  the 
sanction  and  support  of  a  charter  the  reas- 
sessment sections,  even  though  they  are  now 
ordinances,  are  effective  to  the  same  extent 
and  in  the  same  degree  as  though  the  char- 
ter had  contained  an  express  power  couched 
in  appropriate  language  permitting  the  enact- 
ment of  like  ordinances,  and  the  council  or 
legal  voters  had  thereafter  and  In  a  separate 
proceeding  passed  such  ordinances.  The 
council  bad  authority  to  pass  a  reassess- 
ment ordinance  before  the  adoption  of  the 
1913  charter,  and  that  body  sUU  has  the 
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same  right.  The  power  to  make  local  Im- 
provemeDts  and  levy  assessments  was  not 
destroyed  or  relinquished  when  the  1913 
charter  became  effective.  The  judgment  of 
the  circuit  court  was  an  exact  confirmation 
of  the  reassessment  as  made  by  the  council, 
and  the  defendants  cannot  aToid  the  reas- 
sessment 
The  Judgment  la  affirmed. 

BUBNETT,      did  not  sit 


McADAMS  T.  STATE.    (No.  816.) 
(Supreme  Court  of  Wyoming.    June  22,  1915.) 

1.  Labcebt   €=»57  —  Evidence  —  Felonious 
Intent. 

In  a  prosecution  for  larceny  of  horses,  evi- 
dence held  suMcient  to  sustain  a  finding  of 
felonious  intent. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §{  160,  161 ;  Dec.  Dig.  '8=>57.] 

2.  LABGBNT^EaflS— ISVIDBROB— OWNKB'SNON- 
0ON8SHT. 

In  a  prosecution  for  larceny,  it  is  not  es- 
sential that  the  fact  that  the  property  was 
taken  without  the  owner's  consent  must  be 
proved  by  direct  evidence  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  SS  153,  1G2;  Dec.  Dig.  «»62.] 

8.  OBnUNAI.  I««.W  «39lOS8~-Af  PBAL  AlTD  BB- 
BOB— BXCEPTIONS. 

In  a  criminal  case,  to  entitle  an  exception, 
as  to  giving  or  refusing  instruction,  to  con- 
sideration, Uie  instruction  and  exception  must 
be  carried  directly,  and  not  by  way  of  recital 
In  the  motion  for  new  trial,  into  the  bill  of 
exceptions. 

[Ed.  Note. — For .  other  cases,  see  Criminal 
Law,  Cent.  Dift.  SJ  2676,  ^746-2751.  2757,  2768, 
2782-2802.  289»;  Dec.  Dig.  «8=9l088.] 

Error  to  District  Court  Weston  County; 
Cj&rroll  H.  Parmelee,  Judge. 

William  McAdams  was  conrlcted  of  lar- 
ceny, and  lie  brings  error.  Affirmed. 

Allen  G.  Flslier  and  William  P.  Booney, 
both  of  Chadron,  Neb.,  for  plaintiff  In  error. 
D.  A.  Preston,  Attf .  Gen.,  for  the  State. 

SCOTT,  J.  William  McAdams,  wbo  was 
defraidant  below,  was  charged  and  conylcted 
of  the  crime  of  the  larceny  of  two  horses,  of 
value,  and  which  the  jury  found  to  be  <tf  the 
value  of  $40,  the  personal  property  of  Eliza- 
beth Thompson,  and  brings  error. 

[1]  1.  It  Is  contended  that  the  evidence  is 
Insufficient  to  support  the  verdict,  and  that 
the  court  erred  In  overruling  defendant's  mo- 
tion for  a  directed  verdict  In  support  of 
this  contention,  It  la  argued  that  the  evidence 
upon  which  the  state  relied  for  a  conviction, 
In  so  far  as  any  material  fact  or  essential 
Ingredient  of  the  (Time  charged  Is  concerned, 
consisted  of  the  uncorroborated  testimony  of 
an  accomplice. 

The  evidence  ot  Yemlngttm,  the  claimed  ac- 
complice, was  to  the  effect  that  early  In  Oc- 
tol>er,  1913,  he  and  the  defendant  met  in 
Newcastle,  Wyo.,  and  bad  several  ccmversa- 
tions  about  stealing  live  stock,  and  that  he 


(Yemlngton)  told  him  of  an  opportunity  to 
steal  some  lire  stock  in  the  vicinity  of  his 
ranch;  that  Yemington  communicated  the 
substance  of  these  conversations  to  the  sher- 
iff, and  the  evidence  of  the  latter  and  other 
witnesses  is  to  the  effect  that  he  was  advised 
by  the  sheriff  to  go  ahead  and  try  and  catch 
McAdams  in  the  thett  of  live  stock ;  that  in 
the  afternoon  of  October  7th  they  left  New- 
Castle  and  went  about  18  or  19  miles  south  to 
Ycmington's  homestead.  In  "Weston  county, 
Wyo.,  where  he  was  then  and  tiad  been  liv- 
ing for  S  years  prior  thereto.  According  to 
the  testimony  of  Yemlngton,  the  next  morn- 
ing (that  is  to  say,  on  October  8th)  they  went 
out  on  the  open  range  and  in  Weston  county, 
state  of  Wyoming,  rounded  up  some  mares, 
among  which  were  two  bearing  the  Ship- 
wheel  brand,  and  which  mares  were  followed 
by  two  unbranded  colts  which  were  owned  by 
Mrs.  Elizabeth  Thompson,  and  separated  the 
mares  troai  the  colts,  took  the  latter  and 
drove  them  into  Temington's  corral  and  par- 
tially halterbroke  them,  and  on  October  9th, 
took  them  south  as  far  as  Cheyenne  river  and 
crossed  the  river  and  put  them  in  a  pasture 
belonging  to  one  Zerbst.  Yemlngton  says 
that  from  this  point  he  returned  to  New- 
castle, leaving  the  colts  in  the  possession  of 
defendant  and  Zerbst,  and  in  the  letter's  pas- 
ture, and  told  the  sheriff  of  what  had  occur- 
red. He  also  tesQfled  that  Mrs.  Thompson 
was  at  bis  ranch  on  the  13th  of  October  with 
the  sheriff,  making  inquli^  as  to  where  the 
colts  were. 

The  defendant  testified  that  the  mares  and 
colts  were  in  Yemington's  corral  at  the  time 
that  they  reached  the  ranch,  when  they  went 
out  from  Newcastle;  that  the  mares  were 
branded  with  the  Shlpwheel  brand,  and  that 
Yemington  told  him  he  owned  the  mares; 
that  he  bought  the  colts  from  Yemington  in 
good  faith  for  .ind  upon  an  agreed  price,  part 
of  which  he  had  paid  Yemington  before  leav- 
ing Newcastle ;  that  he  went  out  to  Yeming- 
ton's place  to  take  a  look  at  the  colts  before 
he  finally  closed  the  deal ;  that  they  were  to 
be  delivered  at  Zerbst's  ranch,  and  that  they 
were  satisfactory,  and  he  purchased  than, 
and  that  he  helped  Yemlngttm  to  lead  and 
drive  the  colts  to  Zerbst's  ranch  and  put 
them  in  the  letter's  pasture^ 

The  witness  Sabln  was  sworn  as  a  witnen, 
and  testified  on  behalf  of  the  state  that  aft- 
erward, and  In  October,  he  waa  at  Zerbst's 
ranch,  when  defendant  and  Zerbst  ran  hi 
about  eight  bead  of  colts  and  branded  ^em, 
and  in  wblcb  branding  he  assisted,  and  that 
three  c£  the  colts  were  branded  with  a  "fieur 
de  lis,"  and  at  the  time  of  such  branding  de- 
fendant told  him  he  got  fhem  on  South  Bea- 
ver. 

The  witness  Quick  testified  that  he  was 
the  deputy  sheriff,  and  that  he  saw  the  coles 
In  Zerbst's  pasture,  and  that  they  had  been 
freshly  branded,  and  he  helped  to  bring  theoi 
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from  the  pasture  to  Newcastle,  whwi  they 

were  placed  In  Harlow's  bam. 

Uack  Barber  testified  that  he  was  In  the 
employ  of  Elisabeth  ThompEcHi  during  Au- 
gust, September  and  October.  1913,  in  riding 
the  range,  and  Identified  the  colts  and  mares, 
whldi  had  in  the  meantime  been  brought  in 
from  the  range  as  the  property  of  Mrs. 
nioinpsoD,  for  whom  he  had  rode  the  range. 

The  sheriff  testified  that  he  went  to 
Zerbst's  ran<^  accompanied  by  the  witness 
Qal<^,  who  was  his  deputy,  and  he  inqnired 
of  Zerbst  and  defendant,  who  were  both  at 
the  former's  place,  if  there  were  any  colts 
la  the  pastnre,  and  both  answered  in  the 
oegatlTe,  whereupon  he  searched  the  pasture, 
found  Qie  colts  in  controversy,  brought  them 
tip  from  the  pasture,  and  inquired  of  both  de- 
fendant and  Zerbst  if  they  owned  than,  and 
they  both  answered,  "No."  - 

After  the  state  rested  its  caae,  the  defend- 
ant filed  his  moti<m  for  a  directed  T«rdlct, 
which  the  court  orermled. 

The  defendant  testified: 

That  he  met  Yemington  at  Newcastle  a  few 
days  before  the  date  of  the  alleged  theft  for 
the  first  time,  and  that  Yemingttm  told  him 
lie  was  hard  ap  asd  needed  money,  and  ttiat 
lie  (Temingtos)  said  he  had  some  colts  at  his 
ranch  that  he  woold  like  to  sell  to  htm,  and 
that  he  paid  Yemington  $6  down  on  the  pur- 
chase pnce;  that  he  was  in  Newcastle  from 
October  1st  to  October  8th,  and  on  the  last 
day  they  went  oat  together  to  Yemington's 
ranch  and  took  a  look  at  the  colta,  and  also  at 
that  time  saw  the  Shipwheel  brand  on  the 
marcs.  "I  supposed  the  colts  were  his;  b« 
told  me  they  were,  and  said  to  me,  'I  hare  a 
perfect  right  to  sul  them;*  and  he  helped  to 
delirer  them  over  to  Dick  Zecbst's  pasture." 

He  farther  testified: 

That  a  short' time  after  he  paid  Yemington 
the  balance  of  $45  for  the  colts,  and  that  he 
branded  the  colts,  but  bad  no  recorded  brand, 
and,  when  inquired  of  on  cross-examinatioD 
what  brand  he  used,  he  answered  :  "I  am  liable 
to  use  any  of  them ;  that  is,  any  brand  that  is 
not  recorded."  That  he  branded  the  colts  in 
what  the  other  witnesses  denominated  a  fleor 
de  lis  brand,  and  was  intending  to  get  that 
brand  recorded. 

He  further  testified  that  Mr.  Quick  was 
present  when  the  sheriff  placed  defendant 
under  arrest,  and  that  Mr.  Zerbst  and  the 
sheriff  went  down  Into  the  pasture  and 
brought  to  the  corral  defendant's  horse  and 
the  colts.  The  det^idant  made  answer  to 
the  following  cn)e»4ne«tloiifl  propoanded 
the  state: 

"Q.  At  that  time  did  be  (meaning  the  sheriff) 
uk  you  whether  they  were  your  horses  or  notV 
A.  Yes,  sir.  Q.  What  did  yon  reply?  A.  I 
told  him  that  those,  that  they  were— those  sad- 
dle horses  were  mine,  but  those  colts  were  not; 
but  then  iw«  mine.  Q.  You  tried  to  put  one 
over  on  the  sheriff?  A.  I  just  wanted  to  see 
what  he  knew.  Q.  So  you  denied  the  owner- 
Kfaip,  howerer?  A.  I  did  to  him,  hut  I  don't 
deny  it  now.  Q.  You  don't  deny  it  now?  A. 
l^sir." 

The  defendant  introduced  in  evidence  a 
certified  copy  of  the  record  of  the  Shipwheel 
brand  showing  its  record  on  September  16, 


1907.  In  the  name  ot  D.  W.  Humupbod,  of 
Newcastle,  Wyo.  Yemington,  on  his  cross- 
ezandnation,  denied  that  he  was  ever  paid 
any  mtmey  for  the  coHb,  or  that  he  had  at 
any  time  received  any  money  whatever  from 
the  defendant  Other  evidence  appears  In 
the  record,  but  we  think  enough  has  been 
referred  to  for  the  purpose  of  disposing  of 
the  case. 

It  Is  argned  that  Yemington  was  an  ac- 
complice, and  that  his  evidence  on  the  es- 
sential ingredients  of  the  crime  charged  are 
uncorroborated.  We  think  upcm  the  record 
this  contention  cannot  be  sustained.  In  the 
first  place,  it  was  a  queatlon  for  the  Jury  to 
determine  from  the  evidence  whether  Yem- 
Ington  was  an  accomplice  or  not,  and  the 
jury  were  so  Instructed.  He  claimed  to  have 
been  a  feigned  accomidice,  acting  In  good 
faith  under  the  instructions  of  the  sheriff, 
and,  If  the  }ur>'  so  fonnd,  then  they  could 
rest  their  verdict  upcm  his  evidence  alone, 
provided  they  believed  he  told  the  truth  and 
his  evidence  covered  the  whole  issue  of  the 
casa  1  B.  O.  108.  If,  on  the  other  hand, 
the  jury  found  that  he  was  an  accomplice, 
then,  upon  the  record,  every  essential  fact 
was  either  admitted  by  the  defendant,  or  the 
evidence  of  Yemington  was  corroborated  by 
the  other  evidence  in  the  caee.  The  denial 
of  the  colts  being  In  Zwbst's  pasture,  where 
he  testified  that  he  had  placed  them,  and 
his  denial  of  ownership  fwhen  confronted 
with  the  colts  bearing  a  freeb  brand,  which 
the  defendant  admittedly  placed  on  them, 
was  evidence  In  refutation  of  his  claim  of 
having  bought  them  from  Yemington  and 
was  sufficient,  together  with  other  evidence, 
to  carry  the  case  to  the  Jury  on  the  question 
of  felonious  Intent  to  deprive  the  owner  of 
the  colts  of  his  or  her  property  at  the  time 
he  claims  to  have  bought  them  from  Yem- 
ington. 

[Z]  It  In  argued  that  the  Shipwheel  brand 
on  the  marra,  which  the  colts  were  following, 
having  been  recorded  In  1907  In  the  name  at 
D.  W.  Thompson,  and  so  shown  by  defend- 
ant, and  no  transfer  being  proved  by  the  rec- 
ord from  D.  W.  to  Elisabeth  Thompson,  there 
was  a  fotal  variance  in  the  proof  as  to  own- 
ership. Aside  teom  the  brand  record,  and 
notwithstanding  the  fttllure  of  the  state  to 
produce  the  alleged  owner  as  a  witness,  and 
no  eftiowtiig  having  been  made  of  Inability  to 
procure  her  attendftnce  as  a  witness  to  testi- 
fy to  her  ownership  and  nonconsent  to  the' 
taking  of  the  colter  there  was  evidence  of 
ownership  of  the  colts  aa  laid  in  tlie  infor- 
mation by  other  testimony.  It  is  admitted  In 
argument  that  such  evidence  would  be  cwnpe- 
tent  if  a  showing  were  made  of  Inability  to 
obtain  the  presence  of  the  owner  as  a  witness 
at  the  trial,  and,  in  the  absence  of  such  show- 
ing, it  could  not  be  said  to  be  the  best  evi- 
dence which  the  case  afforded.  The  first  wit- 
ness who  was  questioned  as  to  the  ownership, 
,  as  did  also  Barber,  another  witness  for  the 
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state,  wlthoat  objection,  answered  that  the 
borses  were  owned  by  Elizabeth  ThompafUL 
The  objection  here  la  as  to  the  8Ufficienc7i 
and  not  error  In  the  admUelon  of  the  evi- 
dence, and  whldi  was  not  spedflcally  pointed 
out  In  the  motl(m  for  a  new  triaL 

It  is  aigaed  that  as  Elisabeth  Tbompson, 
the  allesed  owner,  was  not  called  as  a  wit- 
ness to  prove  that  the  colts  were  taken  with- 
out her  consent,  there  was  a  foUnte  of  prooi 
on  tbkt  question.  Thwe  Is  some  cmflict  In 
Uie' decisions  on  Ibe  question  as  to  whether, 
in  laroenr,  this  essential  fact  must  be  proved 
by  direct  evidence  of  the  owner.  It  is  said 
In  Wlguiore  on  Evidence,  at  section  2089, 
that  the  rule  contended  for  originated  at  the 
suggestion  of  eulnoit  law  writers  In  this 
country  and  was  adopted  from  and  at  one 
time  obtained  in  England,  but  was  subse- 
quently repudiated  In  that  JurlsdlctliMi,  "and 
that,  60  far  as  the  policy  of  it  Is  concerned, 
there  is  nothing  to  be  said  in  Its  favor.  The 
defendant  is  amply  protected  by  the  rule  of 
reasonable  doubt;  and  the  proposed  rule 
merely  adds  an  unnecessary  complication  and 
an  o[H>ortunlty.  for  contriving  a  verbal  trap 
for  the  judge  In  hla  Instructions  to  the  Jury." 
It  seems,  however,  that  the  rule  gained  a 
foothold  In  this  country  and  continued  to  be 
followed  after  Its  repudiatlcm  In  England. 
The  question  has  been  directly  passed  upon 
and  the  rule  repudiated  In  cases  where  non- 
consent  of  the  owner  could  reasonably  be  in- 
ferred from  the  circumstances  shown  In  the 
evidence.  25  Cyc,  127;  Fllson  v.  Terr,  11 
Okl.  351,  67  Pac.  473;  Palmer  v.  State,  70 
Neb.  136.  97  N.  W.  235 ;  Van  Syoc  T.  State, 
69  Neb.  520,  96  N.  W.  266 ;  Wlegrefe  v.  State, 
66  Neb.  23,  92  N.  W.  161 ;  People  v.  Wiggins, 
92  N.  T.  656 :  People  v.  Jacks,  76  Mich.  218, 
42  N.  W.  1134;  Wekih  v.  State,  3  Tex.  App. 
422;  State  v.  Ireland,  9  Idaho,  686,  76  Pac. 
257 ;  State  v.  Wong  Quong,  27  Wash.  93,  67 
Pac.  355.  Other  cases  may  be  cited,  but  we 
deem  It  uoneiressary.  The  foregoing  cases 
are  in  line  with  the  views  of  Dr.  Wlgmore, 
and  lu  our  Judgment  represent  the  better  rea- 
soning that  in  larceny,  where,  as  here,  the 
facts  in  evidence  warrant  the  reasonable  in- 
ference that  the  property  was  taken  without 
the  consent  of  the  owner,  a  conviction  will 
not  be  set  aside  for  want  of  direct  proof  of 
such  fact  There  is  no  evidence  that  Yemlng- 
ton  was  in  the  employ  of  the  owner,  or  that 
he  had  authority  from  the  owner  to  deliver 
or  sell  the  colts  to  defendant  or  to  the  taking 
of  the  colts  by  -the  latter  and  branding  them, 
and  defendant's  denial  of  ownership  under 
the  circumstances  as  shown  by  the  evidence, 
together  with  other  evidence,  would  support 
a  reasonable  Inference  and  finding  by  the 
Jury  that  all  bis  acts  with  reference  to  tak- 
ing and  braudlng  the  colts  were  without  the 
consent  of  the  owner.  We  are  further  of  the 
opinion  that  Uie  court  properly  overruled  the 
motion  for  a  directed  verdict,  for,  at  the  time 


It  was  made,  tbere  was  anffldant  evidence  to 
go  to  the  Jury. 

ri]  The  det«idant  contoidfl  that  the  court 
erred  in  it9  refusal  to  give  certain  instnio- 
tlons  requested  by  him  aad  In  giving  certain 
instructiims  over  his  objeetiim.  The  instruct 
tlons  glvoi  or  refiised  do  not  appmr  la  Q» 
bill  of  exceptions,  except  by  recital  of  some 
of  them  in  the  motion  for  a  new  trial.  This 
bdng  a  criminal  case^  in  order  to  entitle  an 
ezceptlwL  in  the  matter  at  giving  w  refusal 
to  give  an  instruction  to  consideration,  the 
instruction  and  exception  must  be  carried 
directly  and  not  ahme  by  way  of  recital  la 
the  motion  for  a  new  trial  Into  the  bill  of 
exceptlona.  Comp.  Stat  lAUK  |  8235;  Ybd 
Horn  T.  State,  6  Wya  GOl,  605.  606^  40  Pac. 
964;  Stoner  t.  Mau,  U  Wyo.  866,  72  Pac. 
103,  73  Paa  54S.  We  discover  no  prejudicial 
error  In  tiie  record,  and  the  Judgment  will 
be  affirmed. 

Affirmed. 

POTTER,  a  J.,  and  BEABD,  J.,  concur. 


KDTOHEIl  T.  POST  PRINTING  CO.  et  H 
(No.  796.) 

(Supreme  Court  of  Wy<»ning.   June  29,  1915.) 

1.  Libel  ano  SLUinEB  «»100— PLXAnnia— 

Malxck. 

An  avermoit  that  an  article  was  published 

maliciously  ia  sufficient  to  admit  evidrace  of 
express  malice,  if  proof  of  that  tmet  upon  issue 
joined  is  necessary. 

[Ed.  Note.— For  otber  cases,  see  libd  and 
Slander,  Cent.  Dig.  H  240-256,  266-27%  281, 
322,  323;  Dec  Dig.  «s»100.] 

2.  LiBKL   AND    Slanoer   4=>48  —  Libelocs 
PUBUOATIOM— PBIVILBOB. 

The  conditional  privilege  of  critidrfng  the 
conduct  of  a  public  officer  is  founded  on  pablic 
policy,  and  applies  onlr  where  the  false  state- 
ment was  made  In  good  faith  and  without  mal- 
ice. 

[Ed.  Note.— For  other  cases,  see  Libel  aad 
Slander,  Cent  Dig.  H  144-147:  D«!;  Dig.  «=» 

48.] 

Crror  to  District  Court,  Sheridan  Count)' ; 
Carroll  H.  Parmelee,  Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  iformer  opinion,  see  147  Pac.  517. 

Enterline  &  La  Flelche  and  Jas.  H.  Bur- 
gess, all  of  Sheridan,  for  plaintiff  In  error. 
Fred  H.  Blume  and  H.  N.  GottUeb,  both  of 
Slierldan,  for  defendants  In  error. 

BElARD,  J.  [1]  Counsel  for  defoidaiits  In 
O'ror  have  filed  a  petlttcn  for  a  rehearing  In 
this  case  in  which  It  la  urged  that  the  court 
erred  in  failing  to  decide  the  qnesticn  of 
pleading  malice;  that  the  decision  on  the 
question  of  privilege  is  Inddtnite  and  con- 
fusing; that  the  court  erred  In  bedding  that 
no  privilege  existed  or  exists  In  connection 
with  the  publication  complained  of ;  and  that 
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the  Judgment  of  the  court  Is  contrary  to  law. 
In  the  opinion  banded  down  it  Is  stated: 

"Fop  the  purpose  of  determining  the  questiona 
presented  by  the  deiourrer,  all  matters  well 
pleaded  mast  be  taken  as  admitted,  and  for  that 
purpose  !n  this  case  the  demurrer  admits  that 
plaintiff  was  mayor  of  the  City  nf  Sheridan; 
that  the  statements  contained  in  the  published 
article  were  fialse,  and  were  published  malicious- 
ly" 

By  that  statement  it  was  intended  to  ex- 
press the  opinion  of  the  court  that  the  allega- 
tion that  the  article  was  publtebed  malicious- 
ly was  sufficient  to  admit  eridence  of  express 
malice,  if  proof  of  that  fact  upon  proper  Is- 
sae  joined  is  necessary  to  entitle  plaintiff  to 
maintain  the  action.  Viele  v.  Gray,  18  How. 
Prac.  (N.  T.)  569. 

12]  With  reference  to  the  question  of  priv- 
ilege, If  we  did  not  make  our  meaning  clear 
we  will  try  again.  Xt  is  not  contended  that 
this  publication  was  one  of  absolute  priv- 
ily, but  Is  of  that  <£lasa  known  as  condi- 
tionally or  qualiQedly  privileged.  That  is,  it 
bad  reference  to  the  acts  of  a  public  officer 
and  with  req[tect  to  his  official  conduct  in 
which  the  public  was  interested.  Buch  pub- 
lication, when  false,  Is  privileged  only  when 
made  in  good  faith  and  without  malice. 

"Where  the  occasion  opon  which  the  words 
were  published  was  a  privileged  one,  the  ex- 
istence of  malice  shows  that  the  party  was 
not  acting  in  the  discbarge  of  a  duty,  or  in  the 
exercise  of  a  right  which  tihe  law,  upon  grounds 
of  pablic  policy,  would  otherwise  presume  to 
have  been  the  fact  The  protection  which  the 
occasion  affords  is  founded  upon  the  just  and 
rational  principle  that  one  who  is  not  a  volun- 
teer, but  whose  duty  or  right  it  becomes  to  dis- 
casB  or  apeak  of  the  chara^er  of  another,  is  not 
to  be  restrained  by  tbe  fear  of  an  action  for 
defamation,  but  may  freely  declare  what  he 
honestly  and  truly  believes.  The  law  presumes 
that  he  did  so,  and  upon  that  presumption  ex- 
empts hhn  from  all  liability,  though  what  he 
nid  was  nnfoonded  in  fact,  and  though  its 
effect  may  have  been  highly  detrimental;  but 
the  existence  of  malice  removes  this  presump- 
tion, and  places  him  upon  the  footing  of  a  mis- 
chierous  and  malidous  defamerJ"  Viele  t. 
Gray,  18  How.  Prac.  (N.  T.)  550,  567. 

In  the  case  here  the  publication  is  directly 
alleged  to  have  been  made  maliciously,  that 
is,  without  just  cause  or  excuse,  and  is  en- 
tirely Inconsistent  with  the  contention  of 
counsel  that  the  petition  discloses  that  the 
publication  was  conditionally  privileged. 
The  publication  of  false  defamatory  matter, 
wbm  published  maliciously,  is  not  prlvll^ed, 
although  it  may  concern  the  conduct  of  a 
public  officer  In  which  the  public  is  interest- 
ed; and  that  Is  what  «e  understand  th^  pe- 
tition In  this  case  to  allege.  We  are  not 
called  upon,  nor  would  it  be  proper,  In  deter- 
mining the  sufficiency  of  the  petition  to  state 
a  cause  of  action  to  decide  in  advance  aues- 
tlona  which  may  arise  in  tbe  further  prio- 
ress of  the  case,  although  they  have  been  ably 
and  elaborately  discussed  in  counsel's  orig- 
inal brltf ;  and  that  is  why  we  said  In  tbe 
opinion  that  we  did  not  Ceel  called  np<xi  to 
enter  upon  sn  ^tended  dlscnttdoa  of  tbe  law  1 


of  libel.  However,  we  may  say  that,  as  ad- 
vised at  present,  we  believe  Hie  rulp  of  law 
Is  that  where'  false  defamatory  matter  which 
is  actionable  per  se  is  published  and  is  not 
privileged,  tbe  law  conclusively  presumes  It 
to  have  been  published  maliciously;  but 
when  It  is  made  to  appear  that  the  pnbllcn- 
tion  was  conditionally  privileged,  the  pre- 
sumption is  that  it  was  published  In  good 
faith,  and  the  fact  that  It  was  publlshecl  was 
false  and  defamatory  would  not  alohe  be 
sufficient  proof  of  malice.  And  In  such  cose, 
to  be  entitled  to  recover,  the  plaintiff  must  go 
further  and  prove  that  It  was  published  mali- 
ciously; or,  to  state  it  othei-wise,  he  must 
remove  the  presumption  of  the  good  faith  of 
the  publisher.  What  we  held,  and  to  which 
we  adhere,  Is  that  the  published  article,  as 
we  understand  It,  and  as  we  believe  it  would 
be  understood  by  readers  generally,  accused 
plaintiff  with  such  misconduct  In  office  as  to 
tend  to  disgrace  him  and  bring  him  into  dis- 
repute in  the  community,  and  therefore,  if 
it  was  false  and  was  published  maliciously, 
as  alleged,  It  was  libelous.  We  adhere  to  tbe 
conclusion  stated  in  the  opinion  that  the  lan- 
guage of  the  article  Is  fairly  and  reasonably 
susceptible  of  the  meaning  we  attributed  to 
it,  and  that  tbe  peUtiou  states  a  cause  of 
action. 
Eehearlng  denied. 

FOTTBB,  a  J.,  and  SCOTT,  X,  concur. 


DB  BTEtaiTAS  efux.  v.  TOWN  OP  SUISUN. 
(Sac.  2156.) 

(Supreme  Court  of  California.    May  28,  1916.) 

1.  Watoss  and  Water  Codmeb  4=3107— Dii- 

TEBSION    OF  UNDEBOBOnnD  WATBB— BIEAB- 

UBE  OF  DaUAOBS. 

The  measure  of  damages  for  the  diversion 
of  underground  water  supplying  springs  on 
plaintiff's  land  was  the  difference  between  tbe 
value  of  the  land  before  the  diversion  and  its 
value  after  the  diversiMi.  determined  by  its 
actual  market  value,  as  to  which  net  revenue 
might  be  considered,  but  would  not  generally 
fnrnish  a  conclusive  measure  of  value, 

[Ed.  Note. — For  other  caseB,  see  Waters  and 
Water  Courwjs.  Cent.  Dig.  Sfi  116,  117;  Dec. 
Dig.  iSsnlOT.J 

2.  Evidence  ^113— Value  or  Law d— In- 
come AS  Basis. 

In  an  action  for  damages  for  the  diversion 
of  undergrouud  waters  supplying  springs  on 
plaintiff's  land,  the  admission  of  evidence  as  to 
the  value  of  the  land,  based  on  its  gross  income 
capitalized,  less  one-half  for  expenditures,  was 
error,  since  neither  gross  nor  net  revenue  capi- 
talized afforded  a  proper  basis  from  an  esti- 
mate of  the  actual  market  value. 

[Ed.  ^'ote.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  259-296;  Dec.  mg.  «»113.] 

3.  SVIDENCE  «S3548  —  EXPEBT   TESTUConT  — 

Value. 

A  witness  who  had  seen  and  examined  the 
land,  who  knew  something  ot  its  character  and 
condition,  or  of  the  market  values  of  land  in 
the  vicinity,  if  such  values  have  been  establish- 
ed, or  the  values  of  land  similarly  situated, 
ought  give  his  opinion  as  to  the  valne  of  the 
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land  with  and  without  nndargrotmd  water  sap- 
pljlnR  a  Bprinc. 

[Bid.  Notb— For  other  cases,  aee  Evideiice, 
Gent.  DiK.  H  235e^23B8rDec.  &e.  «=»5^ 

4.  E^eIDENCE  «=i»572  —  Expert  TEanMOKT  — 
Weight. 

The  weight  of  the  testimony  of  expert  wit- 
neaaes  as  to  the  value  of  land  before  and  after 
the  diverrion  of  underground  spring  water  de* 
pende  on  the  knowledge  he  shows  in  his  an- 
swers to  the  preliminary  qaestiona  and  on 
cross-examination. 

[Ed.  Not&— For  other  cases,  see  Evidence. 
Cent  Dig.  IS  289&-239S;  Dec.  Dig.  «a»S72.] 

fi.  Evidence  ^9547  — Expebt  WiTnESSES  — 

ISbUMVUXTlOW. 

An  expert  witness  should  not  be  asked  re- 
garding specific  facts  in  his  examination,  in 

[Ed.  Note.— Fiv  other  cases,  see  SWidanoe, 
Cent.  Dig.  I  2364;  Dec.  Dig.  «s»547.] 

6l  Appeal  ahd  Bbbok  ^siOSO— Habmubss 
Ebbok— Adhission  or  Evidence. 

In  an  action  for  damages  for  the  diversion 
of  onderground  water  supplying  springs  on 
plaintiPs  land,  when  the  evidence  as  to  its 
▼alne  was  ansatisfactcKT.  error  in  the  admis- 
•ion  of  evidence  as  to  its  value,  based  upon  the 
crosH  or  net  revenue  from  the  land,  was  preju- 
dicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SJ  1068,  1069,  4163-4167, 
4166:  Dea  Dig.  «=9f060.] 

Department  1.  Appeal  from  Superior 
Court  Solano  County ;  A.  J.  Buckles,  Judge. 

Action  by  Joseph  L.  de  Freltas  and  wife 
against  the  Town  of  Sulsun.  Judgment  for 
plaintiffs,  motion  for  new  trial  denied,  aud 
defendant  appeals.  Judgment  and  order  re- 
versed. 

T.  T.  C.  Qresotj  and  a  J.  Goodell,  both  of 
San  Francisco  (Theodora  W.  Chestw.  of  Sac- 
ramento, of  oounael),  tot  appellant.  Frank 
L  Coombs  and  B.  S.  Bell,  both  of  Napa,  for 
reqmndenta. 

SHAW,  J.    The  defendant  appeals 
the  Judgment  and  also  from  an  order  deny- 
ing its  motion  for  a  new  trial. 

The  complaint  alleges  that  plaintiff  Joseph 
de  Freitas  is  the  owner  in  fee  of  50  acres  of 
land  in  wtilch  Marlanna  de  Freltas  has  a  life 
Interest;  that  Joseph  is  in  possession  under 
lease  from  Marianna;  that  the  defendant  is 
the  owner  of  an  adjoining  tract  of  land  cod- 
talning  171  acres;  that  upon  the  plaintiffs* 
land  there  were  springs  the  waters  of  which, 
for  more  than  30  yeara  past,  plaintiffs  have 
used  to  irrigate  their  said  land;  that  in  the 
year  1908  the  defendant  dug  a  tunnel  on  its 
laud  near  the  plaintiffs'  line  for  the  puri>o8e 
of  obtaining  water  therefrom;  that  by  said 
tunnel  it  diverted  the  underground  water 
supplying  plaintiffs'  springs  and  caused  the 
same  to  become  dry,  thereby  depriving  plain- 
tiffs Of  water  belonging  to  their  land,  to 
their  damage  In  the  sum  of  flO,000.  The 
defendant  answered,  denying  the  allegations 
of  the  complaint.  There  was  a  trial  by  Jury, 
resulting  in  a  verdict  in  favor  ot  "the  plaln- 
tur*  in  the  anm  of  $4,000.  The  court  there- 


upon entered  Judgment  in  favor  of  Joseph  L. 
de  Freltas  against  the  defendant  for  said 
sum. 

It  Is  claimed  that  the  evidence  does  not 
sustain  the  allegation  that  the  tunnel  dog 
the  defendant  intercepted  the  water  sources 
supplying  the  plaintiffs'  springs.  The  evi- 
dence on  this  point  is  not  satisfactory,  but 
we  cannot  say  that  it  is  insuffldrat  to  war- 
rant the  conclusion  that  the  defendant's  tun- 
nel intercepted  the  flow  to  plalntilfs'  springs 
and  diverted  the  water  thereof  from  plain- 
tiffs' land.  We  cannot  dlBturb  the  verdicC 
on  that  account 

[1 , 2]  We  think  the  court  below  erred  in 
overruling  defendant's  objections  to  hypothet- 
ical questions  put  to  the  witness  Gordon  re- 
garding the  value  of  the  land  in  question  and 
the  damages  sought  by  the  platntlfFs  and  In 
refusing  to  strike  out  his  answers.  The 
measure  of  damages  caused  by  the  diversion 
of  water  from  plaintiffs*  springs  would  be  the 
difference  between  the  value  of  plalntUTs' 
land  before  the  diversion  complained  of  and 
its  value  If  it  were  i)ermanently  deprived  of 
the  water  so  diverted.  The  witness  Oordon 
was  produced  to  give  evidence  ui>on  this  sal^ 
Ject.  He  stated  that  he  was  a  farmer  and 
fruit  grower,  and  that  he  had  seen  the  plain- 
tiffs' land  a  few  days  before  the  trial,  but 
had  not  examined  it  with  any  view  to  esti- 
mating Its  value;  that  he  owned  some  land 
and  was  acquainted  with  land  values  In  the 
vicinity  and  with  the  market  values  of  the 
class  of  land  such  as  that  of  the  plaintiffs'. 
Thereupon  the  idalntifls'  counsel  put  to  him 
a  hypothetical  question,  in  substance  as  fol- 
lows: 

"Conceding  that  the  town  ot  Suisun  dug  the 
tunnel  and  struck  the  main  flow  of  water  at 
the  end  of  the  tunad  about  the  Stii  of  Septon- 
ber,  1008;  that  prior  to  that  date  there  were 
sprinn  on  plaintiffs'  land  the  waters  of  whi<^ 
the  plaintiff  had  used  to  Irrigate  a  part  of  the 
land ;  that  bv  reason  of  sudi  irrigation,  Ur. 
Freitas  could  and  did  cultivate  strawberries, 
blackberries,  raspberries,  and  vegetables  on  that 
part  of  said  land;  that  Mr.  Freitas  took  off 
and  received  thertfrom  a  gross  Inoome  of  $1,200 
a  year,  average,  and  from  the  unirrigated  por- 
tions thereof  a  gross  average  income  of  $600, 
and  taking  into  consideration  that  this  waa  oat- 
side  of  the  question  of  having  a  living  from  the 
iriace,  using  what  was  there — now.  under  these 
circumstances,  what  would  have  been.  In  your 
estimation,  the  value  of  that  whole  piece  of 

f property,  the  50  acres,  giving  the  value  of  the 
rrigated  and  the  unlnrigated  ground  sepa- 
rately?' 

To  this  tiie  witness  answered: 

"Well,  from  grounds  that  produced  a  noes 
income  of  $1,200  a  year  I  should  say  from 
$8,000  to  $10,000-  the  balance  producing  a 
gross  income  of  $600  I  shonld  say  it  wonJd  be 
worth  from  $4,000  to  $5,000." 

The  witness  was  then  asked  what  the  dam- 
age would  be  to  the  land  it  the  town  tunnel 
had  dried  up  the  springs  formerly  supplyine 
Freitas'  land,  and  permanently  deprived  It  of 
the  use  of  all  that  water  for  irrigating  pur- 
poses, whereby  the  gross  annual  Income  of 
that  irrigated  land  had  been  rednced  to  $200. 


»ror  ether  cmm  sm  mum  topla  and  KBT-HUHBia  In  all  Ka^-Naibsrad  DlgMU  and  latens 


Digitized  by 


Google 


Oll> 


US  KB  TATBS*  ESTAXfl 


555 


The  wttseaa  answered  fbat  the  loss  would  be 
from  $6,000  to  (8.000.  On  cross-examination 
tbe  witness  stated  that  be  based  his  esti- 
mates of  value  on  gross  Income,  deduetlnf 
one-half  for  eKpeoaea  of  ivodnctkMi  and  al- 
lovrlng  e  per  centnm  Interest  on  the  InTeat- 
ment  In  other  words,  be  capitalized  the 
gnm  Inoome  of  91,200,  less  one-half  for  ez- 
peodttnies.  He  also  testified  that  he  knew 
aotUng  of  the  actual  yield  of  the  land  or  of 
the  azpenae  of  gvoming,  barvesttne,  and  mar- 
kedng  the  crops  prodnced  from  it-  nie  de- 
fendant moved  to  strike  out  aU  the  testimony 
of  Gordon  as  to  ralne  and  damage  on  the 
groDDd  that  he  was  not  qualified  to  speak  as 
an  expert  on  the  ralne  of  the  Fr^taa  place. 
The  motion  was  denied. 

The  facts  stated  in  the  question  gave  no 
proper  haals  for  an  esUmate  of  value.  Gross 
Inoome  does  not  detMmlne  valuer  It  might 
be  all  used  up  In  ezpoises.  In-  wlil<A  case,  np- 
m  the  theory  proposed,  the  land  would  be 
wOTthless,  although  tts  actual  market  value 
atfit  be  considerable.  The  witness  had  no 
knowledge  of  the  eocpoises  of  production. 
Bti  allowance  of  one-halt  was  purely  arM- 
tnuTi  atMl  there  was  no  evidence  to  sustain 
it  Other  ertdoice  produced  In  defsnse  tend- 
ed to  show  that  such  expense  was  far  more 
than  one-halt  of  the  gross  receiptai  Blote- 
anr,  if  it  were  tS»  law  that  the  value  is  to 
be  ascertained  by  the  mere  capltaUaatlon  of 
the  net  revenue,  the  evidence  should  be  coa- 
filled  to  proof  of  facts  showing  the  net  reve- 
nue, ^niat  b^ng  ascertained,  the  value  would 
not  be  a  question  tor  an  expert,  but  a  mere 
qnestloD  ot  mathematics,  a  calculation  whldi 
Oie  court  should  make  or  direct  the  Jury  to 
make.  The  truth  is  the  amount  of  actual  net 
revalue  does  not  determine  the  value  of  land 
In  every  case.  Tbe  revoiae  vrould  vary  ac- 
cordli«  to  (he  Industry,  skill,  and  wisdom 
of  the  person  cultivating  the  land.  Its  net 
rev^rae,  assuming  reasonable  skill  in  cultlva- 
ttoQ  and  managemmt,  would  be  the  criterion, 
so  tar  as  that  elemttit  alone  is  concerned. 
But  oOier  elements,  sudi  as  the  state  of  the 
market,  the  dvuand  and  siQiply  ot  land  of 
tbe  duuaeter  in  question,  the  jMrospects  ot  ad- 
vance^ and  perhaps  othoc  tbli^,  would  ordi- 
narily alfect  the  question  ot  value  and  fix  it 
at  a  sum  different  txom  that  produced 
capltallzatloD  of  net  revenue.  The  actual 
market  value  Is  the  thing  to  be  determined, 
and  while  net  revenue  should  be  considered, 
it  does  not,  in  graeral,  fumidi  a  Cfmcluslve 
xoessure  of  such  market  value.  In  the  pree- 
rat  case,  however,  the  questions,  both  as  to 
value  and  damage,  were  framed  upon  the  er- 
roneous theory  that  value  may  be  determined 
tran  gross  reveaue  alon^  and  neither  ot 
them  should  have  been  allowed. 

[II  It  should  not  be  difficult  to  vtore  value 
■nd  damage  in  a  legal  manner  by  competent 
wltncascs.  By  preliminary  queatl<Hi8  the  ex- 
aminer should  elicit  the  fhcts  relatti^  to  the 
quattflcatlons  of  the  witnesses;  for  ^uimple, 


that  he  has  seen  and  oEttnlned  tbe  land,  or 
tiiat  he  knows  someHilng  of  Its  diaracter  and 
condition,  or  the  market  values  of  land  in 
that  vldntty.  If  sudi  values  have  beoi  estab- 
lished, or  the  values  of  tend  similai^  sltua^ 
ed,  and  the  like.  He  may,  thereupon,  be  ask- 
ed to  give  his  oidnlon  of  its  respective  values 
with  and  without  tbe  use  of  the  water  in 
question.  From  such  evidence  the  court  or 
jury  can  estimate  the  amount  of  damage 
caused  by  ttie  deprivation  of  the  water.  If 
they  shall  find  that  there  is  such  and  that  it 
Is  produced  by  defendant's  tunnel. 

[4. 1]  The  weight  ot  the  testimony  of  sndi 
witnesses  will,  ot  course,  depend  up<m  tbe 
knowledge  he  shows  in  hla  answers  to  the 
preliminary  questions  and  on  cross-examina- 
tion. He  should  not  be  asked  regarding  spe- 
cific tects  in  the  examination  In  chlet:  The 
rules  controlling  such  examinations  are  well 
eetabUshed.  See  C.  P.  B.  Oo.  v.  Pearson,  85 
CaL  262;  Clark  v.  WUlett.  86  Cal.  M4. 

[I]  Oik  witness  tor  ^alntlff  testifled  prop- 
erly  to  the  value  ot  the  land.  OAUrins  the 
evidence  as  a  whole,  however.  It  vas  not 
satis&ctory  on  this  subject^  and  we  cannot 
say  that  the  erroneous  admission  of  this  evi- 
dence did  not  affect  the  minds  of  tlie  Jury  in 
their  dellberationa.  On  the  contrary,  we  be- 
lieve that  It  probably  did  Inflnakce  them. 
Under  these  circumstances  the  court  cannot 
say  that  the  error  was  without  prejudice. 

The  judgment  and  order  are  reversed. 

We  concur:  ANGELLOm,  O.  J. ; 
SLOSS.  J. 


In  re  TATES'  ESTATBL 
TATES  V.  KETS  et  al. 
(S.  P.  6877.) 
(Supreme  Court  of  Cellfomla.    May  27,  1815J 

1.  Pkbpetuities  4»7  —  SuspKNOine  Powkb 
or  Alienation— Duration. 

Power  of  alienation  is  not  raspended  for 
a  longer  period  than  tiie  lives  of  persons  In  be> 
lag.  in  contravention  of  Civ.  Code,  Si  715,  710. 
by  a  bequest  to,  or  in  trust  for,  one.  to  be  iiaid 
to  bim  on  arriving  at  a  certain  age. 

[Ed.  Note.— For  other  cases,  see  Perp^ltles, 
Cent.  Dig.  »  4S,  64.  56;  DwL  Dig.  «»7.] 

2.  WILLS  «S»78^VE8TBD  Leoaoibs. 

A  bequest  to,  or  In  trust  fOr,  one,  to  be 
paid  to  him  on  his  arriving  at  a  certain  age, 
is  a  vested  legacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1819-1840;  Dec.  Dig.  <8=>733.] 

3.  Perpetuities  <e=s9— Accumulations. 

While  the  direction  in  a  bequest  in  trust, 
to  be  paid  with  interest  when  the  legatee  is  25 
years  old,  is,  under  Civ.  Code  IS  723,  724,  void 
as  to  accumulation  beyond  tbe  legatee's  mraor- 
i^,  this  under  secticm  725  results  merely  in  bis 
behig  entitled,  after  majority,  to  receive  the 
income. 

tEd.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  SS  67-73;  Dec  Dig.  «=»9.] 

4.  Wills  *=s733— Legacies— Time  of  Pay- 
ment, 

Though  a  bequest  in  trust  to  be  pafd  when 
tbe  legatee  is  25  years  old  is  a  vested  legacy, 


I  ceple  and  KKY-NUHBEain  aU  lUjr-NiuibMwl  DIsmu  aad  lodwus 

Digitized  by 


Google 


556-  Itf  PACIFIC 

and  the  legatee  has  a  diaposable  Interest  in  the 
corpaa,  he  is  not  entitled  to  have  it  paid  to  him 
DC  reacjiinx  his  majoritr. 

TEd.  Note.— Fbr  other  cases,  see  Wills,  Cent. 
Dfff.  H  181&-1846;  Dec  Diff.  «»738.] 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco ;  J. 
V.  Coffey,  Judge. 

In  tlie  matter  of  the  estate  of  Charles  M. 
Yates,  deceased-  From  a  decree  In  favor  of 
Lizzie  Imogene  Keys  and  other  legatees,  Eu- 
gene Adolph  Yatea,  a  residuary  legatee,  ap- 
peals. Modified. 

G«a]d  C  Halaey,  of  San  Francisco  (Hal- 
sey  L.  Rixford,  of  San  Frandsco,  of  counsel), 
for  appellant.  H.  W.  Mcintosh,  T.  A.  Per- 
kins, and  Strattcm,  Kaufman  &  Tordiiana, 
an  of  San  Franclsc<^  for  x«w<mdenta. 

HBNSHAW,  J.  By  bis  will  Cbaites  H. 
Ystes  bequeathed  three  spedflc  l^dee  in 
the  following  language: 

"4th.  I  bequeath  to  Jesde  Maud  Stephms 
one  thousand  dollan,  same  to  be  held  in  trust 
and  the  principal  and  inbenst  to  be  paid  to 
BarUett  Stephens  wlun  he  arrlrea  at  the  age 
of  twenty-five  years.  ' 

"5th.  I  bequeath  to  Boscoe  Smith  of  Santa 
Clara,  Cal.,  one  thousand  dollars.  The  same 
to  be  paid  to  him  when  he  arrives  at  the  age  of 
twenty-five  years, 

"6th.  I  bequeath  to  Ruth  Keys  of  Santa 
Clara,  CaL,  the  sum  of  five  thousand  dollars, 
said  sum  to  be  held  in  trust  by  her  mother, 
Lizzie  Imogene  Ee.vs.  The  principal  and  inter^ 
est  to  be  paid  to  Rnth  Keys  when  she  arrives 
at  the  age  (4  twenty-five  years." 

As  to  the  fourth  l^acy  the  court  In  its  de- 
cree of  distribution  declared  as  follows: 

"And  it  further  appearing;  to  the  satisfaction 
of  the  court  that  the  $1,000  legacy  bequeathed 
to  Jes^e  Maud  St^hens  to  be  hdd  In  trust  to 
be  paid  to  said  Bartlett  Stephens  when  he  ar- 
rives at  the  age  of  25  years  is,  to  the  eztoit 
of  4  years  invalid,  but  is  valid  to  the  extent  of 
holding  the  same  in  trust  until  he  arrives  at  the 
age  of  21." 

As  to  Oie  fifth  l^cy  it  found  tbat  the 
term  of  25  years  was  void  to  the  excess  of  4 
years  after  Roscoe  Smith  attained  majority, 
and  that  at  the  time  of  tbe  decree  he  had 
passed  his  majority.  As  to  the  sixth  legacy 
it  found,  in  like  manner,  that  the  limitation  In 
the  trust  of  7  years  after  Ruth  Keys  attained 
her  majority  was  void,  and  that  at  the  time 
ut  distribution  she  was  over  the  age  of  18 
years.  The  decree  then  proceeded  to  dis- 
tribute these  legacies  directly  to  the  benefi- 
ciaries. Eugene  Adolph  Yates,  one  of  the 
residuary  legatees  under  the  will,  has  appeal- 
ed from  this  decree,  attacking  only  the  con- 
stmctlon  which  the  court  has  put  upon  these 
legacies  In  trust. 

[1]' While  the  language  of  these  legacies 
differs  somewhat.  It  Is  apparent  that  there 
was  no  difference  In  the  trusts  sought  to  be 
declared  by  the  testator.  In  the  fifth  and 
sixth  legacies  he  bequeathed  the  money  di- 
rectly to  the  legatees,  declaring,  in  effect, 
that  tiie  legacies  should  be  paid  only  when 
the  legatees  reached  a  designated  age.  In 
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the  fourth  the  bequest  was  in  terms  to  a 
trustee,  to  hold  the  principal  and  accumulate 
the  Interest  and  pay  It  to  the  benefl<dary 
when  he  reached  the  age  of  25  years.  This 
legacy  contains  a  similar  provision  for  the 
retention  and  accumulation  of  income.  The 
fifth  is  silent  upon  the  matter.  These  trusts 
do  no  violence  to  the  rule  against  perpetui- 
ties and  the  undue  suspension  of  the  power 
of  alienation.  Civ.  Code,  fiS  715,  716.  While 
a  limitation  of  years  Is  fixed  by  the  terms  of 
the  trust,  the  ultimate  duration  of  each  trust 
is  manifestly  based  upon  a  life  In  being.  In 
each  (Hie  of  these  cases,  should  the  benefi- 
ciary die,  the  trust  absolutely  determines  for 
lack  of  a  beneficiary.  Trusts  such  as  this 
have  received  elaborate  consideration  by  this 
court  In  Estate  of  Hendy,  118  Cal.  656,  50 
Pac.  753,  and  Estate  of  Steele.  124  Cal.  633, 
57  Pac.  564,  and  it  is  sufficient  upon  this 
point  to  refer  to  those  cases. 

[2]  The  legacies  were  vested.  Notwith- 
standing the  unimportant  differoices  in  their 
phraseology,  each  and  all  manifest  a  clear  In- 
tent np<m  the  part  of  the  testator  to  give  the 
sums  named  to  the  beneficiaries.  The  time 
of  payment  only  was  postponed,  and  trusts 
for  accumulations  created  to  oorer  the  time 
of  the  deferred  payment  There  was  no  be- 
quest over  in  the  event  of  death.  Under  all 
of  the  authorities  the  te^acles  vested  In  the 
legatees  an  absolute,  Indefeasible  and  dispos- 
able interest.  Estate  of  Young,  123  Cal.  837. 
55  Pac.  1011 ;  Estate  of  Budd,  160  Cal.  28«, 
135  Pac.  1131 ;  WardweU  v.  Hale.  161  Mass. 
396,  37  N.  E.  196,  42  Am.  St  Rep.  413 ;  Fur- 
ness  v.  Fox,  1  Cosh.  (Mass.)  184,  48  Am.  Dea 
593 :  Claflln  v.  Claflin,  149  Mass.  19.  20  N. 
E.  454.  3  L.  R.  A.  370,  14  Am.  St.  Rep.  S93; 
1  Jarman  on  Wills.  Blgelow's  Edition,  794. 

[3]  The  direction  in  these  trusts  for  accu- 
mulations bey(sid  the  age  of  the  minority  of 
the  legatees  Is  unquestionably  void.  dr. 
Code,  8S  723,  724.  But  this  fact  does  not  in 
law  operate  to  destroy  the  trust  in  its  crea- 
tion, but  merely  to  avoid  the  provision  for 
the  Illegal  accumulations  (Civ.  Code,  |  725), 
with  the  result  that  the  legatees  after  ma- 
turity would  be  entitled  to  receive  the  In- 
comes of  the  trust  funds. 

[4]  We  come  to  the  final  consideration, 
that  of  the  Infmediate  payaMll^  of  the  cor- 
pus of  these  legacies  in  trust  to  the  legatees 
upon  their  attaining  majority.  The  court 
decreed  such  payment,  following  the  English 
rule  of  Saunders  v,  Vautier,  4  Bear.  115.  la 
that  case  the  testator  bequeathed  to  trnsteea 
certain  stock — 

"upon  trust  to  accumulate  the  interest  and  dlvi- 
deods  which  should  accrue  tbere<Hi' until  I>aniel 
Wright  Vautier  should  attain  his  age  of  twen- 
ty-five years,  and  then  to  pay  or  Uinsfer  the 
principal  of  such  etock,  together  with  such  ac- 
cumulated interest  and  dividends  unto  the  said 
Daniel  Wright  Vautier,  his  ezecntotSi  adminia- 
trators  and  assigns  absolutely." 

Notwithstanding  the  provision  for  accumn- 
lation  the  Master  of  the  Rolls,  upon  applloa- 
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tlOB,  ordered  tbe  paynMmt  tit  £100  a  year  out 
of  the  dividends  of  the  stodc  to  be  paid  to 
tbe  legatee  dnrlns  fala  minority,  an  egnltable 
rale  recognised  and  adolited  In  thte  state  by 
section  726  of  tbe  OItU  Code.  When  the  leg- 
atee attained  his  majority,  appUcation  was 
made  by  him  for  tbe  paymnit  In  full  of  the 
l^aqr  and  Its  accumulations.  The  applica- 
tion was  cppoaeA.  It  was  held  that  the  leg- 
atee took  under  the  terms  of  tbe  will  a  Test- 
ed interest  Tbe  Mast»  of  tike  BoHs  decided 
that  It  had  been  repeatedly  declared  in  tbe 
Eni^ista  courts  that: 

"Where  tbe  parment  is  poBtponed,  tbe  legatee, 
it  he  has  an  alMolute.  indefeasible  interest  in 
the  legacy,  is  not  bound  to  wait  until  tbe  ex- 
piration 01  that  period,  bat  may  require  pay- 
ment the  momoDt  be  is  competent  to  fire  a 
valid  diwdtarge." 

Indisputably,  If  this  rule  of  cuistractlon 
is  to  be  bere  adivted  and  applied  to  the  lega- 
dfls  under  coulduatioD,  tbe  oonrt'a  decree 
was  In  all  respects  oorrect  We  are  not, 
however,  disposed  tbns  to  do  ricdence  to  tbe 
langoase  of  a  trust  wblcb  la  umiuestiODably 
valid.  Tbere  la  notblng  In  our  law  to  forbid 
a  sum  from  declaring  a  traat  eltber  by  will 
or  by  deed,  wbwetv  the  Income  of  c^taln 
pnv»ty  abaU  be  paid  to  a  son  until  he  at- 
tains the  ass  of  2S  years  when  the  corpus  of 
the  trust  property  shall  be,  made  over  to 
him.  True^  under  sucb  a  trust  the  b^iefl- 
dtry  would  take  a  vested  interest  wbldi 
woidd  fftH  Into  his  estate  npcm  bis  death,  and 
which  be  evm  vaigbt  dispose  of  by  gift  or 
sale  during  bis  llfetim&  But*  upon  tiie  other 
hand,  tbe  feet  tibat  these  important  pn^mrty 
rights  vest  in  tbe  beneficiary  sfaoold  not,  we 
tblnb,  be  ragarded  as  so  controlling  as  to 
Justify  a  Tiolenoe  done  to  tbe  plain  Intent  of 
the  trustor.  The  trustor  may  bare  bad  good 
reason,  as  in  tbe  case  of  a  spendtbrlft  8<m, 
for  desiring  that  tbe  prtnciml  sum  of  bis 
bounty  should  not  go  absolutely  to  tbe  leg- 
atee upon  bis  attaining  majority.  Because 
the  legatee  himself  ml^t  drcumvent  this 
purpose  by,  making  a  sale  of  bis  vested  inter- 
est Is  not,  We  think,  a  suffldent  ground  for  de- 
itn^ng  the  legal  intent  of  a  trustor  in  cre- 
ating sucb  a  trust  Tbe  fact  that  because  of 
the  particular  wording  of  a  valid  trust  the 
le^tee  himself  may  Impair  its  efficacy  Is  not 
a  Justification  for  eaolty  so  to  do.y  We  cou- 
dode,  therefore,  that  these  trusts  still  con- 
tbae  for  tbe  period  of  time  in  them  speci- 
fied ;  that  as  each  of  the  legatees  attains  his 
lujority  be  Is  entitied  to  the  accumulations 
and  to  tbe  later  accruing  tocouie  of  the  trust 
fond ;  that  eadi  legatee  has  a  disposable  in- 
terest In  tbe  corpus  of  the  trust,  but  that 
that  corpus  Is  to  be  given  over  to  him  when 
and  only  when  be  reaches  tbe  years  named  In 
the  trust. 

F<Mr  these  reasons  the  decree  anwaled  from 
1i  otdmd  modified  In  tbe  Indicated  particu- 
lars, that  la  to  say,  it  will  be  decreed  that 
Bath  Keys,  upon  attaining  majority,  Is  en- 
titled to  the  accumulated  income  of  her  leg- 


acy tn  trust,  and  tbereafter  until  she  arrives 
at  tbe  age  of  2S  years  is  entitied  to  tbe  In- 
come of  tbe  trust  fond,  and  upon  attaining 
the  age  of  2S  years  Is  immediately  entitled 
to  receive  the  corpus  of  the  fund,  and  muta- 
tis mutandis  tbe  same  decree  wUl  be  altered 
as  to  tbft  legacies  of  $1,000  to  Roecoe  Sndth 
and  Bartiett  Stephens. 

We  ooneur:  MBLVIN,  J. ;  LORIOAN,  J. 


SAN  JOAQUIN  VALLEY  BANK  v.  GATE 
OITT  OIL  CO.  et  al.   (Sac.  2147.) 

(Supreme  Court  of  California.    May  27.  ISlfi. 
Rehearing  Denied  June  24,  1915.) 

1.  CORPOBATIONS    ^»414   —   BIZICIITZON  OV 
NOTKS— LUJ3U.ITT. 

A  note,  signed  by  the  prerident  and  secre- 
tary of  a  cori>oration  and  individuals,  but  with- 
out the  name  of  the  corporation  as  maker,  or 
tbe  corporate  seel,  or  anything  to  indicate  that 
the  note  Is  the  obliKation  of  toe  corporation,  is 
a  valid  oUigation  of  the  corporation,  where  it 
n^tiated  a  loan  evidenced  by  the  note,  receiv- 
ed the  money  thereon,  exp«i'ded  the  aamQ  tor  its 
own  purposes,  and  the  premdent  and  secretary 
signed  tiie  note  intending  to  execute  it  as  tbe 
note  of  the  corporation,  end  it  was  accepted  on 
that  understanding,  and  tfae  board  of  directors 
and  sto<d[h(dders  approved  the  action  of  the 
officers  as  binding  the  corpoiatkni. 

[E3d.  Note.— For  other  cases,  see  Oorporations, 
Cent  Dig.  SS  1640-1646;  Dec.  Dig.  «=>414.j 

2.  Pleadznq  €=3246  —  Coufulint— Amjeno- 
HENTs— Allowance. 

It  is  proper  to  allow  an  amendment  to  the 
CMQplaint  wtuch  does  not  prejudice  defendant, 
except  by  depriving  him  of  an  onxirtunity  to 
defeat  a  just  claim  on  technical  grounds. 

[Ed.  Note.— For  other  case^  see  Pleading, 
Gent  Dig.  H  673-6S3;  Dea  iRg.  «»24e.] 

3.  BviDBNOK  ®=>459  —  Parol  E*vidsncb  — 

VABTINQ  NeOOTL&BLE  iNaTBUUENIS. 

Where  a  note  was  signed  by  the  president 
and  secretary  of  a  corporation,  who  intended 
to  Und  the  corporation  thereby,  though  it  did 
not  appear  in  the  note  that  it  was  a  party 
thereto,  evidence  of  tbe  conversations  at  the 
time  of  tbe  nefrotiatiffli  of  the  loan,  evidenced 
tbe  note  and  the  delivery  of  the  note,  and 
that  the  money  was  loaned  to  the  corporation 
and  used  by  It,  was  admis^ble,  for  it  did  not 
alter  or  vary  the  note,  but  only  showed  its  ex- 
ecution. 

[Ed.  Note.— For-  other  cases,  see  Evidence, 
Cent  Dig.  SS  1722.  1806-1910,  2109-2114; 
Dec.  Dig.  «8=»459.] 

Department  1.  Appeal  fr<»n  Superior 
Court,  San  Joaquin  County ;  J.  A.  Plummer, 

^Judge. 

Action  by  the  San  Joaquin  yalley  Bank 
against  the  Gate  City  Oil  Company  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendante  ai^>eal.  Affirmed. 

W.  B.  Jacobs  and  A.  H.  Carpmter,  both 
of  Stocktra,  tor  appellants.  R.  C.  Minor  and 
Nutter  &  Orr,  all  of  Stockt<»i)  for  respond- 
ent 

SHAW^  J.  This  was  an  action  to  recover 
$6,000  upon  a  promissory  note  alleged  to 
have  been  executed  by  tbe  defendants  to  the 
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plalntifl.  The  defendants  answered,  deny- 
ing tbe  execution  of  tlie  note.  Tbe  court 
made  findings  and  gave  Judgment  In  favw  of 
the  plaintiff  against  all  the  defendants.  The 
Gate  City  Oil  Company  and  J.  F.  Lynch  ap- 
pealed from  the  Judgment  within  60  days 
after  its  entry.  They  claim,  In  support  of 
their  appeal,  that  they  did  not  execute  tbe 
note  set  out  in  the  complaint,  and  that  there 
la  a  variance  between  tbe  allegations  and 
the  proof  concerning  the  note.  The  merits 
of  these  objections  can  best  be  shown  by  a 
chronological  statement  of  the  case. 

In  1007  the  Gate  City  OU  Company  was  in 
need  of  the  sum  of  $6,000.  Its  directors  pass- 
ed a  resolution  authorizing  Its  officers  to 
negotiate  a  loan  for  that  amount.  Upon  this 
authority  certain  of  its  officers,  Including 
Lynch,  appeared  at  the  plalntlfTs  banfalng 
house,  and  it  was  there  a^^ed  between  them 
and  the  plaintiff  tbat  the  plaintiff  woidd 
loan  $6,000  upon  tbe  Joint  note  of  the  Gate 
City  Oil  Company  and  the  three  defendants, 
Smith,  Lynch,  and  GlottcminL  A  printed 
form  of  note  was  banded  to  these  officers 
for  oecntion.  They  presently  returned  with 
the  note.  Its  openliv  dauee  was  as  follows: 

"Stockton.  Cal..  Sept  20th,  1907.  One  day 
after  date,  tor  value  received,  we  or  eacb  of  us 
promise  to  pay  to  the  San  Joaqoin  Valley  Bank, 
or  order,"  etc.  * 

The  closing  sentence  and  the  slgnatnreB 
were  as  follows: 

"All  payments  which  become  due  by  virtne 
hereof  are  to  be  paid  in  United  States  sold  coin. 

"J.  W.  Mosher,  Pres. 
"Ira  E.  Smith,  Secy. 
"J.  Jerome  Smith. 
**J.  P.  ^ch. 
"F.  F.  Oiottonini." 

The  genuineness  of  these  signatures  Is  con- 
ceded. This  note,  thus  executed,  was  offered 
to  the  plaintiff,  in  pursuance  of  the  preriona 
negotiations,  as  the  note  of  the  Gate  City 
dl  Cranpany  and  the  three  other  defendants, 
it  was  accepted  as  sndi,  and  the  ¥6,000  was 
delivered  to  that  company.  There  was  noth- 
ing in  the  body  of  the  note  to  show  that  the 
Gate  City  OU  Company  was  one  of  the  mak- 
ers thereof.  Some  three  years  later  it  was 
discovered  that  tbe  name  of  the  corporation 
was  not  subscribed  as  one  of  the  makers,  and 
that  the  corporate  seal  was  not  attached. 
Thereupon,  at  the  request  of  the  plaintiff,  the 
corporate  seal,  which  showed  an  Imprint  of 
Its  name,  was  placed  upon  the  note  at  the 
proper  place.  The  directors  of  the  Gate  City 
Oil  Company  thereupon  passed  a  resolution, 
which  was  entered  on  Its  minutes,  declaring 
that  tbe  act  of  giving  the  said  note  by  the 
Gate  City  011  Company  was  approved  and 
ratified  as  the  act  of  the  corporation.  A 
theetlng  of  tbe  stockholders  was  also  duly 
called  and  was  attended  by  members  holding 
more  than  four-Qfths  of  the  shares.  At  this 
meeting  a  resolution  was  unanimously  adopt- 
ed ratifying  and  approving  the  act  of  tbe 
corporation  In  giving  the  note  In  question  as 
the  note  of  the  corporation.  The  Gate  City 
OU  Company  paid  Interest  oa.  tbe  note 


quarterly  nUtU  March  20,  1912,  whldi  was 
some  six  months  after  this  action  was  begun. 
The  conv)Mnt,  as  fliat  filed,  set  foith  tlie 
note  in  falL  The  slgnatnns  were  tfven  w 
foUows: 

"Gate  City  OH  Co.  [Seal.] 
"J.  W.  Moflber,  Preo. 
"Ira  E.  Smith,  Secy. 
"J.  Jerome  Smith. 
"J.  P.  Lynch. 
"F.  P.  Giottonlnl."  • 

At  tbe  trial  It  appeared  tbat  Hie  name 
"Gate  City  OU  Go."  bad  never  been  written 
in  the  signature  of  the  note,  bnt  that  the  aealt 
with  the  name  imprinted  in  It,  had  been  at- 
tached prior  to  the  beginning  of  the  action. 
Objections  being  made  on  this  ground,  tbe 
plaintiff,  by  leave  of  court,  amended  its  com- 
plaint to  conform  to  tbe  proof.  This  com- 
plaint alleged  the  e^ecntlcm  of  the  note  as 
tiie  nol%  of  the  Gate  City  OU  Company  and 
tbe  other  pardes  defendant,  bnt  wltbont  the 
seal  affixed  or  tbe  name  "Gate  City  OU  Oow" 
appearing  among  the  signatures.  It  then  pro- 
ceeded to  allege  the  sabsequent  affldng  of  tbe 
corporate  seal  and  tbe  resolntt<»i8  of  Uie 
board  of  directors  and  stoeUiolders,  ntuy- 
ing  and  approving  tbe  note  as  the  note  of  said 
company.  The  court  therenpon  made  Ita  flnd- 
Ing,  setting  forth  tbe  facts  snbstantlaUy  as 
above  recited,  and  stating  that  the  words 
"Gate  dty  OU  Co.**  as  me  slgnatare  of  said 
company,  and  the  seal  of  aald  company,  were 
omitted  from  the  note,  at  tbe  time  dt  its  first 
execution,  by  inadvertence,  and  tbat  it  was 
Intended  that  the  note  should  be,  and  that 
it  actnaUy  was  and  IB,  the  note  of  tbe  cor- 
poration and  the  other  defendants. 

[1]  The  objection  Is  now  made  tbat  the. 
note  Is  not  the  obUgati<m  of  the  Gate  City 
Oil  Company.  There  is  evidence  showing 
that  the  company  n^otlated  the  loan;  that 
it  received  the  money  thereon  and  expended 
tbe  same  for  its  own  purposes;  that  Its  presi- 
dent and  secretary  signed  tbe  note,  intending 
thereby  to  execute  it  as  the  note  of  tiie  cor- 
poration; and  tbat  It  was  accepted  npon 
that  understanding.  Tbe  subsequent  action* 
of  tbe  board  of  directors  and  stockholders 
of  the  company  approving  tbe  action  of  the 
officers,  as  above  stated,  were  also  proven  by~ 
sufficient  evidence.  These  acts  and  resolu- 
tions constituted  a  sufficient  execution  of  the 
note  by  tbe  corporation.  They  aU  occurred 
before  tbe  action  was  begun.  At  that  time, 
therefore,  the  note  had  been  executed  by  the 
Gate  City  Oil  Company,  and  it  was  properly 
declared  on  as  an  obligation  of  that  com- 
pany. There  was  no  substantial  variance 
bet\i-een  tbe  allegations  of  the  amended  com- 
plaint and  the  proof. 

[21  The  amendment  was  properly  allowed. 
It  caused  no  prejudice  to  the  appellants,  un- 
less tbe  deprivation  of  an  opportunity  to  de- 
feat a  Just  claim  on  unsubstantial  and  techni- 
cal grounds  can  be  said  to  be  prejudicial. 
Tbe  rule  Is  to  the  contrary. 

[3]  There  was  no  error  In  allowing  evi- 
dence of  the  conversations  at  the  time  tbe 
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lou  WB8  negottated  asd  tbe  note  delivered, 
or  of  tbe  fact  that  the  money  was  loaned  to 
tbe  defendant  company  and  was  nsed  by  It 
Tltis  evidence  was  not  offered  to  alter  or 
rary  the  terms  of  the  note,  but  to  show  Its 
execution. 
The  Judgment  Is  affirmed. 

We  conciir:  ANOi!LIX)Tri,  a  3. ;  SLOSS,  J. 


OOFTDT  T.  OITY  OF  BBRKBLKT. 

(a  r.  e&s8.) 

(Sniweme  Court  of  Califoniia.  May  27,  1915.) 
L  BSIDOES  «SS»7— DOTT  TO  BUILD. 

A  city  is  under  no  ooannon-law  duty  to 

btdld  bridgeB. 

[Bd.  Note.— For  othor  cases,  see  Bridges, 
Cent  Di«,  If  0-13, 16,  16;  Dec.  Dig.  «=»7.1 

2.  Mdwicipal  Corporations  «=>755  —  Fail- 

UBI  TO  BCILD  BsiDOSe— LlABILJTT. 

A  Statute  imposing  no  duty  on  a.  city  to 
baild  bridges,  but  at  most  giving  it  discreti<m- 
sry  power,  any  right  of  action  against  a  city 
for  defective  condition  of  a  highway,  given  by 
St  19U,  Ik  Ills,  in4>oses  no  liability  on  it 
for  uMuction  with  respect  to  building  a  bridge 
where  a  street  inteiBecta  a  creek. 

[Ed.  Note. — For  other  caeea,  ste  Municipal 
Corporations,  Cent.  Dig.  1687,  158»,  IMO; 
Dec  Dig.  «=»7B6.J 

3.  MUHICIPAI-  COBPOEATIONB  4=»81<(— DAIT- 
OEBOItS  StBEETS— GUABDINQ  AaAinST  ACCI- 
DBNTB— GOUPLAJNT. 

The  sort  of  a  safeguard  against  accidents 
where  a  street  intersected  a  creek  with  steep 
bsnks  and  i^o  bridge,  being  largely  in  the  city^ 
discretion,  a  complaint  for  injury  to  a  traveler 
IB  insufficient  in  alleging  failure  to  maintain 
signals,  lights,  or  other  warning,  l>ut  should 
state  that  the  lAtj  totally  fsUed  to  gBsrd 
SKsiiist  accidents. 

[EA.  Note.— For  other  cases,  see  Unnidpal 
Corporations.  Cent  Dig.  «  1711-1716.  1718. 
172Ct-1723 ;  bee.  Dig.  «=>8I6.] 

4.  Municipal  Oobfobations  4t=>816  —  Db- 

RCnVB  STBEKTB— ACOIDBNT»— GOUPLAIICT. 
8t  1911,  pb  1115,  'i*rf'"'«"g  a  ei^  liable 
for  injury  from  a  d^ective  street  only  if  the 
officer  charged  with  tbe  duty  of  repairing  be 
imiocent  of  knowledge  or  notice  of  the  condi- 
ticm,  a  complaint  to  charge  a  city  should  ex- 
onerate such  officer. 

_EEd.  Note:— For  other  nses^  see  Municipal 
CorporationB.  Cent  Dig.  1711-1716,  1718, 
1720^723 n>ec.  Dig.  ^=»SlS.} 

Departmmt  2.  Appeal  from  Superior 
Court,  Alameda  Comity;  W,  H.  Waste, 
Judge. 

Action  by  James  Coff^  against  the  City  of 
Berkeley.  Judgment  for  detendant,  and 
plalntUE  aK>eala>  Affirmed. 

Eeogh  &  Olds,  of  San  Francisco,  and  Beed, 
Black,  Reed  &  Bingham,  and  De  Lancey  C. 
Smith,  all  of  Oakland,  for  appellant  Red- 
mond C.  Staats,  City  Atty.,  of  Berkeley  (Geo. 
L.  Hughes,  of  Berkeley,  of  counsel),  for  re- 
spoodeut 

MELVIN,  J.  PlaintlCf  appeals  from  a  Judg- 
ment entered  as  a  consequence  of  the  sus- 
taining of  a  demurrer  to  bis  complaint 

The  action  was  for  damages  due,  as  al- 
leged, on  account  of  injuries  sustained  by 


plalntlflr  In  aa  accident  wfalcb  resnlted  from 
the  fall  Into  Cordonlces  creek  of  an  automo- 
bile In  which  be  was  a  passraiger.  The  plain- 
tiff in  his  complaint  alleged  that  Cornell  ave- 
nue "at  its  point  of  Intersection  with  Cordon- 
loes  creek,  within  the  boundaries  and  limits 
of  said  dty  of  Berkeley,  was  In  a  dangerous 
and  defectlTQ  condition,  In  this,  that  said  de- 
fendant with  Cull  knowledge  of  the  coudltiOD 
of  said  Cornell  arraue  had  fftiled  and  neg- 
lected to  erect  or  maintain  any  bridge  or  oth- 
er structure  over  said  Cordonlces  creek,  at 
said  point  of  Intersection  with  Cornell  ave- 
nue over  and  along  whidi  the  public  might 
trar^;  that  said  Cordonlces  creek  at  the 
said  point  af<»«sald,  has  a  deep  channel,  to 
wit,  about  16  feet  below  the  grade  of  said 
Cornell  avenue,  and  tbe  banks  thereof  are 
steep  and  dangerous;  that  said  defendant  at 
all  of  the  time  herein  mentioned  failed  to 
keep  or  maintain  any  signals,  lights,  or  other 
warnings  to  notify  tbe  puMic  or  persons  trav- 
eling over  and  along  said  Cornell  avenue  of 
the  dangerous  and  defective  condition  thereof 
at  the  point  above  mentioned."  It  is  further 
alleged  that  on  a  certain  date,  after  dark, 
when  the  dangerous  and  defective  condition 
of  the  street  was  not  visible  to  persons  pass- 
ing along  and  over  it  plaintiff  and  his  com- 
panions In  an  automobile  were,  by  reason  of 
the  dangerous  and  defective  condition  of  said 
Cornell  avenue  where  It  intersects  Cordonlces 
creek,  precipitated  orer  the  bank  Into  the 
bottom  of  the  creek ;  and  that  at  tbe  time  of 
the  accident  Cornell  avenue  was  being  care- 
fully used  by  plaintiff. 

The  demurrer  was  both  general  and  spe- 
cial. Respondeat  Insists  that  no  duty  rests 
upon  the  defendant  or  its  officers  to  build  or 
maintain  bridges  either  within  its  own  mu- 
oleipal  boundaries,  or  across  a  stream  which 
la  a  boundary  between  it  and  another  3poIltl- 
cal  subdivision  of  the  state;  and  that  it  la 
not  required  by  any  law  to  maintain  signals, 
lights,  or  other  warnings  of  the  natural  dan- 
gers existing  at  tbe  Intersection  of  tbe  are- 
nue  with  the  creek. 

We  are  asked  by  respondent  at  the  outset 
to  take  judicial  cognlMnce  of  the  fact  that 
Cordonlces  creek  is  not  wholly  within  its  mu- 
nicipal territory,  but  is  the  boundary  line  be- 
tween  the  city  of  Beriieley  and  the  city  of 
Albany  at  the  point  of  Intersection  with  Cor- 
nell avwiue.  Stats.  J  909,  p.  1212.  We  find 
no  necessity  for  exercising  the  right  Invoked 
by  respondent  because,  even  assuming  that 
tbe  allegations  of  the  complaint  bring  the  en- 
tire crossing  of  the  street  with  the  creek 
within  the  limits  of  the  city  of  Berkeley,  and 
treating  the  creek  as  a  waterway  Intersecting 
the  street  within  the  dty,  we  are  compelled 
to  agree  with  the  views  taken  by  the  court 
below. 

[1,2]  A  city  was  under  no  duty  at  common 
law  to  build  bridges  within  its  limits  or 
across  bordering  streams.  6  Gya  1054.  Un- 
der the  charter  of  Beiiceley  that  municipal 
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oonmratlon  Is  gXvm  antborlty  and  dominion 
over  Ita  streets  and  doubUees  that  authority 
would  extend  to  the  erection  oi  bridges  whol- 
ly within  the  corporate  limits  of  the  city,  but 
in  no  instance  Is  the  city  obligated  by  law  to 
build  or*  to  maintain  any  such  structure^ 
Judge  DUlon  in  his  work  on  Municipal  Cor- 
porations says  that  the  duties  and  the  pow- 
ers of  cities  with  reference  to  bridges  are 
Mitirely  statutory,  there  being  no  common- 
law  liability  with  respect  to  the  repair  of 
bridges.  In  Barnett  t.  Contra  Costa  County, 
67  Cal.  78,  7  Pac.  177,  It  was  held  that  a 
county  is  not  responsible  in  damages  even 
for  ita  failure  to  kee(>  in  repair  an  existing 
bridge,  and  in  Winblgler  t.  Los  Angeles,  45 
Cal.  37,  It  was  decided  that,  even  conceding 
that  a  correlative  duty  to  keep  the  streets  In 
repair  arose  from  the  authority  to  repair 
them,  nevertheless  the  duty  rested  upon  the 
city  council  and  not  upon  the  cl^.  But  ap- 
pellant pins  his  faith  upon  an  act  relating  to 
the  liability  of  public  officers  for  damages  re- 
sulting from  defects  or  dangers  in  streets, 
etc  Stats.  1911,  p.  1116.  This  statute  pro- 
vides that  if,  in  consequence  of  the  dangerous 
or  defective  condition  of  any  street,  any  one 
shall  suffer  injury  to  his.  person,  no  officer 
who  has  charge  of  or  whose  duty  it  is  to  care 
for  or  repair  such  street  shall  be  liable  for 
sn<^  injury  unless  such  officer  EAiall  have  had 
actual  notice  of  the  defective  condition  o£  the 
street  and  shall  have  failed  for  a  reasonable 
time  after  notice  to  repair  the  same  (pro- 
vided, he  had  authority  to  remedy  the  condi- 
tion and  funds  were  available  for  that  pur- 
pose), and  provided  further  that  the  damage 
was  sustained  while  the  street  was  being 
carefully  used  and  due  caution  exercised  to 
avoid  the  danger;  but  in  all  such  cases  (to 
quote  directly  from  the  statute)  "damage 
may  be  recovered  against  the  county,  city,  or 
city  and  county  as  in  ordinary  actlonB  for 
damages."  Appellant  Insists  tb&t  this  stat- 
ute gives  a  rl^t  of  acti<m  against  any  mu- 
nl<dpalUy  lor  any  Injury  received  by  reason 
of  the  defective  condition  of  a  highway  with- 
in the  limits  thereof,  and  that  the  authorities 
cited  have  ceased  to  be  of  any  valua  But 
even  if  we  concede  tbat  position,  appellant's 
pleading  is  not  aided  becsuse  be  does  not 
count  upon  a  defective  condition  of  Uie  high- 
way, but  a  failure  to  bridge  a  creek  and  a 
further  failure  to  light  the  place  where  the 
street  ends  and  the  creek  exists.  In  deciding 
to  erect  a  bridge  a  public  corporation  is  exr 
ercising  discretionary  power.  Action  or  non- 
action in  that  r^rd  can  lead  to  no  liability. 
3  Abbott,  Mnn.  Corp.  S  1024.  The  complaint 
alleges  no  duty  up<Hi  the  part  of  the  defend- 
ant to  erect  or  maintain  a  bridge,  and  we 
find  no  such  duty  imposed  by  law ;  therefore 
in  the  allegations  with  reference  to  the  ab- 
sence of  a  bridge  at  the  intersection  of  the 
street  with  Cordonlces  creek,  the  complaint 
fails  to  state  a  cause  of  action. 
[3]  Nor  does  it  appear  from  the  pleadli^ 


that  defendant  to  llaUe  for  failure  to  mtln- 
taln  signals,  lights,  or  other  warnings  at  ttie 
Interseetioii  of  Cornell  avenue  and  ConJonlces 
creek.  The  manner  and  extoit  of  protection 
against  possible  accidents  within  its  borders 
and  upon  Its  streets  are  both  confided  so 
largely  to  the  discretion  of  a  municipal  cor- 
poration that  courts  will  seldom  hold  sudi  a 
corporation  responsible  for  falling  to  supply 
more  elaborate  and  complete  protection.  4 
Dillon,  Mun.  Corp.  (5th  Ed.)  |  1696.  In  Iowa 
It  has  been  held  that  it  is  not  left  to  tbe 
courts  to  say  in  what  particular  manner  a 
city  may  exercise  its  power  to  provide  for  tbe 
illumination  of  Its  streets.  Blaln  v.  Town  of 
Montezuma,  100  Iowa,  142.  129  N.  W.  SOS,  32 
L.  R.  A.  (N.  S.)  543,  Ann.  Cas.  19120,  430. 
It  is  true  that  the  pleading  here  under  con- 
sideration does  contain  the  averment  that  at 
the  place  where  the  accident  occurred  the 
banks  of  the  creek  were  steep  and  dangerous, 
but  it  does  not  contain  any  allegation  either 
that  the  street  was  an  Improved,  much  used 
highway,  or  that  no  protection  whatever  was 
provided  for  the  traveling  public.  It  may 
even  be  that  some  physical  barrier  was  main- 
tained, so  far  as  anything  In  the  complaint 
Is  concerned.  The  pleader  predicated  negli- 
gence up<HL  tbe  failure  of  the  dty  to  maintain 
signals,  lights,  or  other  waminga.  As  the 
sort  of  safeguard  lay  largely  within  the  dis- 
cretion of  the  defendant,  the  complaint  to  be 
sufficient  should  have  contained  /l  statement 
that  defendant  totally  failed  to  guard  against 
accidents. 

14]  Thus  far  we  have  discussed  the  com- 
plaint upon  the  assumption  that  tbe  statute 
of  1911  gave  full  authority  to  any  one  injured 
on  a  public  street  to  sue  the  municipality. 
An  examination  of  that  enactment  will  sbow 
at  once,  however,  that  the  city  was  to  be  lia- 
ble only  in  the  event  that  the  officer  charged 
with  the  duty  of  repairing  a  street  should  be 
innocent  of  knowledge  or  notice  of  the  condi- 
tion of  that  street  from  which  the  accident 
became  possible.  In  order,  therefore,  to  state 
the  city's  liability  the  complaint  should  aver 
facts  exonerating  the  officer  or  board  charged 
with  the  care  and  repair  of  the  street  la 
question.  Mo  such  allegations  appear  In  the 
pleadings,  and  for  that  reason  also  tbe  de- 
murrer was  proi>erly  sustained. 

The  judgment  Is  affirmed. 

We  concur:  HENSHAW,  J.;  LORIGAN,  J,. 


BARBER  ASPHALT  PAVING  CO.  r. 
JURGENS.    (S.  F.  6460.) 

(Supreme  Court  of  California.    May  28.  1S15> 
Rehearing  Denied  June  26, 191&) 

L  MUNICIFAI.    COBPOBATZOira  ^»122-OlDI* 

NANCES  —  Publication  —  Chabikb  Fbovi- 
aiONs.  „  , 

Oakland  City  Charter  (8t  1862,  p.  SB^J 
03,  provides  tlut  all  ordinances  shall  be  puMii- 
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cd  bj  writttt  adrerdaeinents  posted  at  the  maj- 
of^s  ofllcB  and  at  three  other  pabUo  places,  or  tn 
a  newspaper  pubHehed  in  tne  ciQr,  and  that 
every  ordinance  shall  be  presented  to  the  mayor 
for  approval  and  aignature,  and  that,  if  he  dis- 
approves of  it,  he  shall  retora  it  within  Sve  days, 
and  that  the  city  council  shall  rectMsider  it, 
and,  if  approred  by  two-thirds  ot  its  members,  it 
shall  take  effect  as  an  ordinance.  Code  Civ. 
Proc.  f  409,  declares  that  in  pleading  a  pri- 
vate statute  or  a  right  derived  therefrom  It  is 
saffident  to  refer  to  such  statute  by  its  title 
and  the  day  of  its  pasaafe.  ileld,  that  proof  of 
the  usual  formaUtlea  ot  the  passage  of  an  ordi- 
nance over  the  mayor's  veto,  though  there  iraa 
DO  written  entry  of  its  publication,  was  a  snfll- 
dent  showinf  ot  the  publication  to  admit  the 
ordinance  in  evidencs. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  {{  281-288;  X>ec.Dig. 

2.  MtJNJOJPAi:.  OOBPOBATIOKB  «S»122~PdBLI0 
l3fFB0VMIBIffn— BmOEN  OT  FBOOF. 

Proeeedinss  for  the  assessment  of  property 
for  street  ImproveoKnts  bnsg  in  invltom,  de- 
fendant's proof,  in  tlie  usual  mauner,  of  the  ez- 
istvDce  of  an  ordinance  preserved  in  the  city's 
official  records,  as  the  true  act  of  its  common 
council  purporting  to  cast  upon  the  city  the 
burden  of  paying  for  the  work,  casts  upon  the 
dty  or  the  person  seekinR  to  deny  its  liability, 
the  burden  of  showing  facts  invalidating  the 
ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatloiis,  Gent  Dig.  U  281-288;  Dec.  1%. 
^122.] 

8.  HOUICIPAI.  COBPOBATIOHS  ^S»30^FUBXJC 
IKFBOVEMSHTS— ACOEPTAKCE  OT  StKEKT— 
SumCIENCY  OF  Obdinance. 

Under  Vrooman  Act  (St.  18S5,  p.  160) 
S  20,  providing  that  wheiwver  any  atraet  has 
beeo  fully  constructed  to  tM  satisfactioD  of  the 
Buperiutendent  of  streets  and  of  the  city  couocil, 
and  is  in  good  condition  throughout,  it  shall  be' 
accepted  li^  the  city  council  by  ordlDaoce,  and 
tbttcafter  be  kept  in.  repair  and  improved  by  the 
dty,  the  expense  thereof  to  be  paid  out  of  the 
fuDd  to  be  provided  therefor,  and  that  the  coun- 
cil shall  not  accept  any  part  of  the  street  less 
than  the  entir*  width  the  roadway,  indudiug 
the  euifainiL  an  ordinance  providing  for  the  ac- 
ceptance of  a  roadway  as  a  public  street,  re- 
citing the  construction  of  the  street  to  the  sat- 
isfaction of  the  superintendent  of  streets  and'  the 
dty  cooncil,-  was  not  invalid  because  it  .  omitted 
the  woid  "fully"  before  "oonstnicted,"  or  the 
phrase  "in  good  condition  tbruughout" ;  and, 
vfaere  it  did  not  specifically  mention  the  cnrbiug 
as  a  part  of  the  roadway  accepted,  the  omissiou 
did  Mt  make  the  ordinance  inraiid*  as  the  curb- 
ing, for  the  purpose  of  acceptance,  was  included 
within  the  definition  of  the  term  "roadway,"  and 
the  exception  of  part  of  the  street  which,  under 
Civ.  Ooae,  f  498,  a  railroad  was  bound  to  ke^ 
in  order,  did  not  invalidate  the  ordinance. 

(Ed.  Note— For  other  cases,  see  Munldpal 
^w&tiona.  Cent  Dig.  S  898;    Dee.  Dig. 

i  Udnicipai.  Cobforatiohb  4es9365— Accept- 

AKCB  OT  STBEBT— VaXJDITT  OS  ObDIMANCE 

— Dattjm  Piane. 
The  fact  that  no  datum  plane  bad  been  es- 
tablished and  officially  adopted  by  the  city  of 
Oakland  prior  to  its  adoption  o|  an  ordinance  ac- 
npting  an  avenue  as  a  public  street,  with  the 
liability  of  thereafter  keeping  it  in  repair  and 
iaproved,  wao  immaterial  to  the  fores  and  valld- 
ily  of  the  ordinance. 

|Ed.  Note.— For  fftbvt  cases,  see  Municipal 

CorporationB,  Cent  D^.  {  898;  Dec.  Dig.  «=» 
365.] 


5.  McinciPAL  CoBPOKAnoas  4»>488,  489-^ 
&IEEBT  Impbovbhents— Objbotioit  TO  Aa- 

BSaSMENIi^&STOPPEL. 

Where  a  city  by  ordinance  had  accented 
an  avenue  as  a  public  street,  and  had  the  right 
to  order  its  Improvement  an  abutting  owner 
who  remained  silent  when  the  work  was  being 
done  aiKl  presented  no  objection  was  not  estjop- 
ped  from  .contesting  the  contractor's  right  to 
collect  from  him  after  the  work  was  completed ;. 
and,  furtber,  the  doctrine  of  estoppel  has  no  ap- 
plication in  proceedings  to  enforce  liens  for 
street  work. 

[Sd.  Note.— For  other  cases,  see  Munidpai 
Corporations,  Cent  Dig.  H  1147-1152;  Dec. 
Dig.  «Q>488,  489.] 

6.  MUItlClPAI.  COBPOEAnONQ  «s»266— Stbeei 
lUPBOVEMENTS  —  LlENS  —  OONsnTUllONAL 
AND  STATtJTOBT  PBO VISIONS— REPEAL. 

Vrooman  Act  I  20,  providing  that,  when- 
ever any  street  has  been  fully  constructed  to  the 
satisfaction  of  the  superintendent  of  streets  and 
of  the  city  coundl  and  Is  in  good  condition 
throughout  it  shall  be  accepted  by  ordinance, 
SAd  thereafter  be  kept  in  nvair  and  improved 
by  the  city,  in  respect  to  the  exemption  of  prop- 
erty owners  from  liability  for  improvements, 
wag  not  repealed  by  Const  art  11,  |  6,  as 
amended  in  November.  1896,  freeing  cities  and 
towns  in  all  "municipal  aHairs"  from  any  fur- 
ther subjection  to  or  control  by  general  laws, 
since  without  words  Indicating  a  retroactive  op- 
eratiou  tiic  statute  was  not  uiereby  repealed. 

[£d.  Note.— For  other  cases,  see  Munidpai 
Corporations,  Cent  Dig.   |  712;    Dec  Di^ 

Department  2.  Appeal  from  Superiot 
Court,  Alameda  County ;  F.  B.  Ogdeu,  Judge 

Action  by  the  Barber  AsptuUt  Paving  Com 
pany  against  Cbarles  Jurgena.  Judgment  for 
defeudaot  Dew  trial  denied,  and  plaintiff  ap- 
peals  Judgment  and  order  alflrmed. 

SDOok  ft  Oraeeta,  of  Oakland  (3.  A.  Cooper, 
of  San  Frandaot^  et  connwl),  for  appellant 
B.  M.  F.  Soto,  of  San  Fnmctaco^  amlcna  cn- 
rlse.  Mortimer  Smitli,  ot  Oakland  (Chap- 
man &  Trefetlien,  of  Oakland,  of  oonns^, 
for  napoDdent 

MFLVIN,  J.  Plaintiff  appeals  from  a 
judgment  In  favor  of  defendant  and  from  an 
order  denying  plaintiff's  motion  for  a  new 
trial.  The  action  was  to  foreclose  the  lien  of 
a  street  assessment  for  work  on  San  Pabla 
arenue,  in  the  city  of  Oakland.  TtM  Aadln0» 
of  the  court  were  in  substantial  compliance 
with  the  defendant's  answer,  and,  in  brief, 
were  to  the  effect  tba^  the  oontraot  betweeh 
the  superintendent  of  streets  and  the  plaint  iff 
was  made  before  the  ^idratlon  of  ten  days 
after  the  posting  and  publication  of  the  no- 
tice of  award  of  contrail;;  that  the  contract 
as  recorded  was  different  from  the  one  ao- 
toaUy  signed,  the  lands  within  the  district 
deecEllied  in  the  recorded  omtract  never  hav- 
ing been  subjected  to  an  estimate  as  requir- 
ed by  law;  and  that  San  Pablo  avenue  was 
an  aco^ed  street  whm  the  contract  for  the 
work  was  let  If  the  flndli^  last  mentdtmed 
be  correct,  and  If  the  force  and  efEect  at- 
tribnted  to  It  by  the  court  be  warranted,  we 
need  not  comrtder  the  other  flndings  whldi 
are  questioned  by  the  appetlaut,  because  In 
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that  eTent  we  must  hold  that  land  of  de- 
fendant abutting  on  San  Pahlo  avenue  iras 
not  subject  to  assessment  for  street  iivork. 
The  finding  with  reference  to  the  ordinance 
accepting  San  Pablo  avenue  Is  as  follows: 
"That  on  the  4th  day  of  February,  A.  D.  1889, 
the  said  city  council  of  the  said  city  of  Oakland, 
by  Ordinance  No.  1071,  entitled  *An  ordinance 
providing  for  the  acceptance  of  the  roadway  of 
San  Pablo  avenue  from  its  intersection  with  the 
westerly  line  of  Broadway  to  the  northern 
bouodary  line  of  the  city  of  Oakland  *  duly  ac- 
cepted said  San  Pablo  avenue  as  a  public  street, 
and  that  ever  since  said  4th  day  of  February, 
A.  D.  1889,  the  said  San  Pablo  avenue  was 
and  now  is  an  accepted  public  street  of  the  laid 
city  of  Oakland." 

Api>ellant  atta<^B  the  ordinance  mention- 
ed in  the  finding  quoted  above  upon  several 
grounds.  Certain  Informalities  In  the  adc^ 
tlon  of  the  ordinance  are  discussed  In  the 
briefs  and  are  said  by  appellant  to  be  fatal 
to  Its  validity.  By  the  terms  of  the  by-law 
that  portion  of  the  roadway  "required  by 
law  to  be  kept  in  order  or  repair  by  any  per- 
son or  company  having  railroad  tracks  there- 
on" Is  excepted  from  the  dty's  acceptance. 
This,  according  to  appellant's  views,  was  an 
unlawful  deviation  from  the  powers  of  the 
dty.  The  ordinance  purports  to  accept  the 
"roadway"  of  San  Pablo  avenue,  and  the 
alleged  failure  to  include  the  curbing  in  that 
designation  is  relied  upon  by  plalntlfC  as  a 
fatal  defect  therein.  The  ordinance  la  also 
attacked  because  It  contains  no  recital  that 
the  part  of  San  Pablo  avenue  sought  to  be 
accepted  had  been  fully  constructed  to  the 
satisfaction  of  the  superintendent  of  streets 
and  of  the  dty  council.  Appellant  also  con- 
demns the  ordinance  because  at  tiie  time  of 
Its  adoption  no  datum  plane  had  been  of- 
ficially adopted  by  the  dty  of  Oakland,  and 
no  offldal  grade  had  been  established  there- 
on. As  a  consequence,  It  is  argued,  the  work 
approved  and  adopted  was,  in  contemplation 
of  law,  no  improvement  at  all.  The  argu- 
ment is  also  advanced  that  by  the  change  in 
the  Constitution  giving  dtles  full  control 
over  "munldpal  affairs"  the  status  of  San 
Pablo  avenue,  established  by  the  mandate  of 
a  'general  statute,  ceased  to  be  of  any  avail 
as  against  the  dty  of  Oakland,  which  was 
not  bound  by  a  condition  which  by  a  declara- 
tory ordinance  the  dty  had  recognized  as 
being  in  exlstmce;  and,  furthermore,  that 
the  dty  after  the  said  amendment  to  the 
Constitution  was  not  bound,  under  the  law, 
to  refrain  from  assessing  prepay  abutting 
on  San  Pablo  avenue  for  the  Improvement  of 
that  street  It  was  also  urged  against  the 
position  of  respondent  that  by  failing  to  ap- 
peal to  the  dty  coundl  for  relief  because 
of  the  existence  of  "Ordinance  No.  1071"  he 
waived  his  defense  based  thereon,  and  is  es- 
topped upon  prindplee  of  equity  from  setting 
it  up  in  this  action. 

Section  2Q  of  the  general  street  law  (St 
188G,  p.  160)  Is  substantially  as  follows; 

"Whenever  any  street  •  •  *  has  been  or 
shall  hereafter  be  fully  constructed  to  the  sat- 
iafactlon  of  the  anpeiintendent  of  streets  and  of 
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the  city  couneU*  and  Is  in  good  condi^ 
throughout,  and  a  sewar,  gas  pipes  and  wtUr 
pipes  are  laid  therein,  under  su(^  regulatioiu 
the  dty  council  shall  adopt,  the  same  shall  be 
accepted  by  the  city  council,  by_  ordinance,  and 
thereafter  shall  be  kept  in  repair  and  improved 
by  the  said  munidpauty;  the  expense  thereof, 
together  with  the  assessment  for  street  work 
done  in  front  of  city  property,  to  be  paid  out  of 
a  fund  to  be  provided  by  said  council  for  that 
purpose:  Provided,  that  the  dty  coundl  shall 
not  accept  of  any  portion  of  the  street  less  than 
the  entire  width  of  the  roadway  (including  the 
curbing),  and  tme  blo<A  in  length,  or  one  entire 
crossing.  •  •  *  The  superintendent  of  streets 
shall  keep  in  his  office  a  register  of  all  streets 
accepted  oy  the  eitr  council  under  this  aecUon, 
whidi  raster  shall  be  Indexed  for  easy  refer- 
ence thereto." 

The  court  found  the  history  of  the  pas- 
sage of  the  ordinance  as  follows: 

"Said  cordlnance  was  passed  on  the  7th  day  of 
January,  1889,  and  from  the  minutes  of  the 
city  coundl  of  said  dty  it  appears  that  on  the 
21st  day  of  January,  1889,  the  mayor  of  said 
dty  vetoed  said  ordinance,  whereupon  the  con- 
sideration of  the  same  was  made  a  special  or- 
der for  the  next  regular  meeting  of  said  city 
coundl,  to  wit,  February  4,  18^,  upm  which 
last-named  date  tbe  dty  council  of  said  dty  of 
Oakland,  by  a  vote,  did  not  sustain  said  veto 
of  said  mayor,  but  at  that  time  and  place  said 
city  coundl  of  said  dty  passed  said  ordinance, 
six  oonncllmen  voting  in  toe  affirmative,  and  one 
councilman  voting  in  the  negative,  and  that  at 
said  time  seven  members  constituted  tbe  dty 
coundl  of  the  said  dty  of  Oakland." 

Appellant  makes  the  point  that  the  ordi* 
nance  was  not  "reconsidered"  and  passed 
over  the  inayor*a  veto,  bat  we  think  the  rec- 
ords of  the  dty  coundl  do  show  that  the 
acdoh  ot  the  oonncU  was  substantially  a  re- 
conedderatkn  and  jHissage  of  the  by-law. 

[1  ]  There  was  no  formal  proof  of  ttie  pub- 
licfttion  of  the  ordinance  as  required  1^  law 
(St  1862,  p.  853,  I  53)  but  there  was  proof 
of  all  of  the  usual  foinuditles  of  tbe  passage 
of  an  ordlnaDce  over  the  mayor'a  veta  Bfr. 
Tbtnnpscm,  the  elt7  derfe,  tesHAed  that  the 
exhibit  wUdi  was  received  In  evidence  was 
the  original  record.  BMdently  there  was  no 
written  entry  of  tbm  puMicatton  of  t2ie  or^ 
dlnance.  Respondent's  eonnsel  contend  that 
formal  proof  at  pnUlcatlon  was  not  a  prereq- 
uisite to  the  admiflslMi  of  the  ordinance  in 
evid«ice.  In  ttds  behalf  he  quotes  from  tbe 
opinion  written  by  Mr.  Justice  Yim  BleeC  in 
Santa  Bosa  City  B.  Co.  r.  Central  Street 
Ry.  Co.,  4  OaL  Unrep^  Csa.  9B0^  88  Pac.  96& 
That  opinicm  la  not  authoritative^  fbr  the 
reason  that  the  case  was  r^eard  and  the 
Judgment  was  affirmed  by  reason  of  a  failure 
of  the  court  to  agree.  Originally  Justices 
McFarland  and  Fltsgerald  eoncnrred  In  tbe 
opinion  of  Justice  Van  Fleet,  and  Justice 
Oarootte  cwcurred  in  the  Judgment,  while 
Justices  Harrison  and  De  Haven  dlBoented. 
After  a  diange  in  the  personnel  of  the  court, 
Justices  Tan  Sleet,  Garoutte,  and  McFar- 
land adhered  to  thdr  beUef  that  the  Judg- 
ment should  be  reversed  for  tbe  reascms 
given  In  Justice  Van  Fleet^s  opinSoo.  while 
Justices  Henshaw,  Harrison,  and  Tetnple 
were  ot  the  opinion  that  It  should  be  affirm- 
ed. As  the  Cbl^  Justice  was  dlsqnallfle*^ 
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the  Ja^mcDt  stood  affirmed  by  nuon  of 
the  failure  of  a  najoiltr  of  the  AModate 
Juatloea  to  agree.  It  doea  not  appear,  bow- 
erer,  that  tbe  matter  of  failure  to  prove  pnb- 
Ucatloa  of  the  ordinance  and  Justice  Van 
Heet's  dlflcuaaton  of  that  tibam  ot  tbe  case 
ctosed  the  diversity  of  views.  Santa  Roea 
City  Bailroad  t.  Central  Street  Railway  Oo^ 
112  GaL  483,  44  Fac  78S.  In  tbft  oplAioa  of 
Oie  dlsaaitlnc  Jmtices  (Habjohna  r.  Soten- 
son,  5  Colo.  App.  4SS,  S8  Pac.  992)  their  tfls- 
nat  la  baaed  solely  npoa  their  belief  ttiat  a 
fiofeUnre  plalnUffa  frandilae  occnmd  by 
maon  of  its  fhitnre  to  ooiaplete  tta  toad 
within  the  prescribed  time.  Therefore,  while 
tbe  otixOan  published  in  the  Pacific  Reporter 
does  not  stand  as  an  authoritative  dedara- 
tkHi  of  the  law  on  this  subject,  we  tUnk 
It  Is  worthy  of  ad4q>tUni  upon  tbe  point  bare 
Involved.  Before  qooting  from  said  c4>inion 
It  may  be  wdl  to  refer  to  the  prorlaiOBs  of 
the  durter  of  Oakland  ezlsttng  at  the  time 
of  tbe  paaaafB  of  tbe  oidinanca.  It  was  pro- 
rlded  that: 

"AD  oHinances  ihall  be  pobUabed  by  written 
advertisements  posted  up  at  the  mayor's  office 
and  tt  three  other  public  places  in  the  city  or 
'm  B  newipepOT  publldied  in  the  ci^."  St.  1862, 

p.  353. 

Also  that: 

"Every  ordinance  passed  by  the  city  council 
shall  be  presented  to  tbe  mayor  for  bis  approv- 
al ;  if  he  approve,  he  shall  sign  it ;  it  not,  be 
■hall  return  ft  within  five  days  thereafter,  or  If 
the  dty  council  be  not  then  In  session,  at  its 
next  meeting,  when  aald  city  council  shall  re- 
consider  said  ordinance;  and  if  approved  by 
two-thirds  of  all  the  members  elected  to  auco 
board,  it  shall  take  effect  and  stand  as  an  ordl- 
aince  of  the  city."    Stats.  1862,  p.  342,  S  8. 

There  was  no  provision  as  in  the  Santa 
Rosa  diarter  that  proof  of  the  passage  and 
pnUlcatlon  of  ordinances  might  be  made  in 
"the  usual  way,"  but  section  61  of  the  Prac- 
tice Act  (the  predecessor  of  section  49&,  Code 
Civ.  Proa)  was  then  in  force,  and  under  it  one 
seeking  the  advantage  of  an  ordinance  might 
plead  it  (and  consequently  prove  it  prima 
fade)  by  referring  to  It  by  its  title  and  the  day 
of  its  passage.  This  was  **the  nsual  way" ; 
consequently,  the  language  of  the  learned 
Justice  In  the  Santa  Rosa  Case,  which  we 
quote  below,  is  enUrely  applicable  to  the 
condition  presented  by  this  record.  He  said: 

'There  can  be  no  doubt  that  publication  in  a 
newspaper  or  Iot  posting  is  made  by  tbat  statute 
a  condition  precedent  to  tbe  taking  effect  of 
aoy  ordinance;  but  it  does  not  follow  that  di- 
rect proof  of  that  fact  is  essential  in  any  caae. 
Tbe  statute  expressly  allows  tbe  passage  and 
publication  of  ordinances  to  be  proved  la  the 
nsnal  way*;  tbat  is,  by  such  proof  as  would  be 
sufficient  to  prove  such  facts  ui  any  other  case. 
•  •  •  As  was  said  in  City  of  Atchison  v. 
King,  0  Kan.  550.  556:  The  dty  having  passed 
tlie  <H^ance  four  m*  five  years  before  it  was 
offered  In  evidence,  and,  having  acted  upon  it  as 
valid,  will  not  now  be  allowed  in  such  an  action 
to  deny  its  publication.  Such  a  rule  would  be  a 
|mat  inducement  to  cities  to  disobey  the  law. 
^ley  wot  the  benefits  and  escape  tbe  inconveol- 
ences  ot  fbe  law  by  such  a  course,  as  it  would 
in  most  cases  be  impossible  for  a  atrnneer  to 
prove  a  publication  four  or  five  years  after  the 
paasage  of  the  cvtfnance,  when  the  publicatioa 


is  by  posted  notices.  Nor  would  tbe  difficulty  be 
mucb  less  wher«  it  was  published  In  a  newspa- 
per, in  a  conntty  where  newspaper  dianges  are 
as  frequent  as  tbey  are  In  this  state.  It  was 
the  duty  of  the  dty  authorities  to  pubUsh  tbe 
ordinance.  As  they  acted  on  it,  the  presump- 
tion is  that  it  was  duly jpubllshea ;  and  at  least 
this  presumption  is  sufficient  till  the  contrary 
appears.' " 

In  Van  Buren  r.  Wells,  53  Ark.  377,  14  S. 
W.  38,  22  Am.  St.  Rep.  214,  It  was  held  that 
the  burden  of  proving  publication  was  not 
placed  upon  the  person  asserting  a  tight  nn- 
der  the  statute,  but  upon  the  one  denying 
its  validity.  See,  also,  Malr's  Adm'rs  v. 
City  of  Bardstown,  120  Ky.  780.  87  S.  W. 
1096;  Hlesourl  Pacific  Ry.  Oo.  v.  Chick,  6 
Kan.  App.  482,  60  Pa&  60S ;  UcQuUlin,  Mu- 
nicipal Gorporattons,  |  864. 

[2]  Proceedings  for  the  assessmrat  of  prop- 
erty  for  street  ImproTements  being  in  Invitum, 
It  follows  that  after  tbe  defendant  has  prov- 
en. In  tbe  nsnal  manner,  the  existence  of  an 
ordinance  preserved  In  Ibe  dty^  official  rec- 
ords as  tbe  tme  and  gennlne  act  of  Its  com- 
mon council,  purporting  to  cast  i^n  the 
dty  the  burden  of  paying  for  the  work,  facts 
tending  to  invalidate  audi  ordinance  must 
be  proven  by  the  dty  or  tbe  perstm  seeking 
to  deny  tbe  city's  llablUty. 

[t]  Bot  appelant  attacks  the  ordinance  on 
ground  that  it  falla  to  redte  that  the  work 
on  San  Pablo  avmine  bad  been  fully  con- 
structed to  tbe  satisfaction  of  the  superin- 
tendent <^  streets  and  of  tbe  city  council,  or 
that  the  street  was  in  good  condition 
tbroni^ont.  The  ordliunce  does  redte  the 
constnictlon  ot  the  roadway  to  tiie  satisfac- 
tion of  the  sn^ertntendent  of  streets  and  Ibe 
dty  conndL  The  omission  of  the  word 
"fnlly**  before  "constructed**  we  de«n  not 
important  SaHsfactlon  saffld«it  to  cause 
the  conndlmen  to  vote  to  aoe^  the  street 
must  be  regarded  as  fall  satisfaction  for  all 
practical  purposea  There  was  no  redtal 
that  at  the  date  of  tbe  passage  of  the  ordi- 
nance Uie  street  was  *in  good  condition 
throughout**  It  is  argued  that,  where  the 
jurisdiction  of  an  Inferior  tribunal  depends 
upon  facts  to  be  ascertained  by  sncfa  tribu- 
nal, its  records  must  affirmatively  show  the 
existence  and  determination  <tf  such  facts. 
Bedell  V.  Scott,  126  Cat.  675,  69  Paa  219, 
and  similar  cases  are  cited  in  support  of  thla 
position,  and  appellant  asserts  tbat  a  finding 
of  the  good  condition  of  the  road  was  not  only 
a  prerequldte  to  acceptance,  but  that  such 
finding  must  be  redted  in  the  ordinance  in 
order  to  give  validity  to  that  enactment 
The  doctrine  announced  in  Bedell  t.  Scott 
has  been  somewhat  modified  by  the  later  de- 
dslon  in  Oardella  v.  County  of  Amador,  164 
CaL  561,  129  Pac.  993.  This  court  said  In 
Chase  v.  Trout,  146  Cal.  369,  80  Pac  81 : 

"Where  a  legislative  body  is  givcD  power  to 
act  whenever  it  shall  find  a  f^iven  fact  to  exist, 
it  ia  not  necessary,  as  a  condition  to  the  exer- 
cise of  tbe  power,  that  such  body  should  pre- 
viously or  contemporaneously  make  a  declara- 
tion that  tbe  foct  exists.  The  fact  that  it  takes 
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the  action  raises  tlis  prMomptlon  that  tt  had 
upon  inquiry  ascertained  the  existence  of  the 
fact,  onleas  the  statute  givinc  the  power  ezpHcit- 
Ir  reqtiirMi  an  expiMS  finoins  or  dedaration 
of  the  eonditloiiB  precedeat.** 

Section  20  of  the  Yrooman  Act  (3t  1885,  p. 
160)  does  not  require  that  an  ordinance  ac- 
cepting a  street  should  show  npon  Its  face 
that  the  street  was  "In  good  condition 
tbrong^ont."  nierefore  the  omission  of  that 
recital  from  the  ordinance  did  not  nullify  Ita 
force  and  effect 

In  the  ordinance  In  question  that  part  of 
the  street  which,  according  to  law,  was  re- 
quired to  be  kept  in  order  by  a  railroad  com- 
pany was  excepted  from  the  operation  of 
the  by-law,  and  the  curbing  was  not  spe- 
cifically mentioned  as  a  part  of  the  "road- 
way" which  the  dty  accepted.  Both  of  these 
omissions  are  spedfled  by  appellant  as  fataJ 
to  the  efficacy  of  the  ordinance.  Beandry  t. 
Valdez,  32  Gal.  276,  Is  cited  as  authority  for 
the  proposition  that  curbing  may  not  be  con- 
sidered a  part  of  tlie  "roadway."  That  case 
merely  holds  that  the  term  "macadamizing" 
does  not  Include  "curbing."  Section  20  of 
the  Vrooman  Act  was  evidently  drawn  with 
the  intention  of  weclfylng  curbing  aa  a  part 
of  the  roadway,  because  the  dty  Is  therein 
inhibited  from  accepting  any  portion  of  the 
street  "less  than  the  entire  width  of  the 
roadway  (Including  the  curbing)."  The  curb- 
ing is  therefore,  for  the  purposes  of  the  a.ct. 
Included  within  the  definition  of  the  term 
"roadway,"  and  an  acceptance  of  a  "road- 
way" In  compliance  with  that  section  is  an 
acceptance  of  the  whole  of  the  roadway,  In- 
cluding the  curiilng.  Nor  did  the  exception 
tmm  the  ordinance  of  that  part  of  the  street 
which  the  railroad  company  la  bound  to  re- 
pair mal£e  the  ordinance  a  nullity.  It  is 
consistent  and  proper  to  read  section  20  ot 
the  Vrooman  Act  in  connection  with  section 
498  of  the  Civil  Code.  WhUe  It  is  true  that 
the  former  statute  requires  the  coundl  to 
accept  the  entire  roadway,  it  any  part,  It  Is 
equally  true  that  for  the  purposes  of  street 
assessment  the  zone  which  the  railroad  com- 
pany is  bound  to  keep  In  repair  is  not  a  part 
of  the  roadway.  In  San  Francisco  Paving 
Co.  T.  Egan,  146  Cat  638,  80  Pac.  1076,  which 
was  an  action  to  foreclose  the  11^  of  a  street 
assessment,  the  board  of  saperrlsors  tiad  in 
the  reaolntion  ot  intention  speotfically  ex- 
cepted "tliat  portion  required  by  law  to  be 
kept  in  order  by  the  railroad  company  hav- 
ing tracks  thereon,"  althongb  the  statute  only 
authorized  the  omission  of  those  portions 
of  the  street  on  which  work  previously  had 
been  perfonned  by  owners  ct  land  frontlDg 
tlwreon.  It  was  hdd  that  the  boa^  of  aa- 
pervisors  bad  the  right  to  except  in  ita  reso- 
lution that  part  of  the  street  which  the  rail- 
road company  was  bound  under  its  franchise 
to  keep  in  order.  While  <tekland  Paving  Co. 
r.  Bier,  B2  Cal.  270,  la  In  seeming  confilct 
with  this  conclusion,  we  are  not  favored 
with  the  text  of  the  resolution  ot  the  oonncU 


there  reviewed.  Hie  opinion  merely  says 
that  the  council  did  not  accept  the  full  width 
of  the  street  The  resolution  was  also  held 
of  no  effect  xmAer  section  20  of  the  Vrooman 
Act,  because  it  sou^t  to  express  acc<q)taoce 
of  work  done,  rather  than  of  the  street  upon 
which  the  material  and  labor  bad  been  be- 
stowed. 

(4]  Because  no  datum  plane  had  beui  es- 
tablished and  offldally  adopted  by  the  dtj  of 
Oakland  prior  to  the  adoption  of  Ordinance 
Na  1071,  appellant  Insists  that  tbm  attempt- 
ed acceptance  of  San  Pablo  avenue  was  be- 
yond the  power  of  the  dty  council.  It  is 
true  that  without  a  datum  or  basis  fixed  for 
the  grade  of  a  street  a  contractor  may  not 
know  how  far  he  may  be  compelled  to  go 
In  flllli^  or  grading,  and  therefore  it  Is  prop- 
er, that  a  grade  should  be  fixed  before  the 
letting  of  public  contracts  for  street  work. 
But  this  Is  not  a  question  between  the  dty 
and  a  contractor  or  a  proepecUve  bidder 
whose  rights  are  In  danger  of  bdng  violated 
because  of  the  non^datence  of  an  offldal 
grade.  'When  a  munidpaltty  engages  with 
the  ownexa  ot  property  to  keep  the  roadway 
of  a  street  In  repair,  It  makes  such  engage- 
ment in  view  of  the  existing  facts,  and  the 
existence  or  nonexlst^oe  of  an  official  datum 
plane  Is  mOniy  Imnuitttial  to  the  force  and 
validity  of  its  ordinance  of  acceptance, 

[5]  It  la  also  suggested  that  respondent*! 
failure  to  appeal  to  the  coundl  tor  relief 
estopped  him  from  maintaining  this  deCense, 
that,  bdng  presumed  to  know  of  the  exist- 
ence of  the  ordinance,  he  remained  silent 
while  the  work  was  bdiifl  dtme,  and  the  fail- 
ure to  present  his  objections  and  his  defense 
to  the  dty  coondi  prednded  him  from  an 
assertion  of  sudl  defense  before  any  other 
tribunaL  But  the  presomption  of  knowl- 
edge did  not  attadi  to  the  respondent  widi 
any  greater  strength  than  It  apidled  to  the 
dty  or  to  the  contractor.  What  could  the' 
coundl  have  done  to  remedy  the  ^tnatton? 
It  could  not  have  removed  the  dfect  of  the 
ordinance:  The  coundl  had  the  right  to  or- 
der the  improvement,  and  the  property  own- 
er could  not  question  that  rltfU,  but  be  could 
contest  the  contractor's  right  to  collect  from 
him  after  the  work  was  ctnnideted.  Id 
FUcklnger  v.  Fay.  lU  Cat  680,  51  Pac  8GS. 
the  facts  were  these:  The  common  ooon- 
dl  at  the  dty  of  San  Jose  bad  ordered  cer- 
tain work  done  on  a  street,  and  bad  enter- 
ed into  a  contract  with  the  remtondont,  but 
the  appelant,  who  owned  property  abut- 
ting on  the  street,  sought  by  Injunction  to 
restrain  prosecution  of  the  improvement  on 
the  ground  that  he  would  be  charged  with  a 
proportion  of  the  cost  In  Tlolatlon  of  a  reso- 
lution of  the  council  by  which  the  street  had 
been  accepted  in  accordance  with  the  provi- 
sions of  the  street  improvement  act  This 
court  held  that  the  injunction  was  properly 
dexiied  and  said,  among  other  things : 

"Whether  the  cost  of  that  work  shall  be  bone 
by  the  d^,  or.  be  assessed  opon  the  adjacent 
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luds,  will  be  deterna!ned  after  the  work  nnder 
the  contract  has  been  completed.  If,  tor  any 
mson,  an  assessment  therefor  cannot  he  legally 
made  npM  die  lands  of  the  plaintiffs,  they  win 
then  be  entitled  to  relief  against  anch  procedure, 
or  csn  successfully  defend  any  proceeding  to 
enforce  the  assesBment." 

Besides,  It  has  been  held  that  the  doctrine 
of  estoppel  has  no  application  in  proceedloes 
to  enforce  Uens  for  street  work.  Heft  t. 
Payne,  97  Cal.  110,  31  Pac,  844 ;  Union  Pav- 
ing k  Contracting  Co.  t.  McGorern,  127  Cal. 
639,  60  Pac.  169. 

[B]  In  opposition  to  the  superior  court's 
C0Q<^Qalon  that  no  lien  could  attach  upon  the 
pnverty  for  the  Improvement  made,  for  the 
reason  that  at  the  time  the  contract  was 
made  San  Pablo  avenue  was  an  accepted 
etreet,  we  are  favored  with  an  elaborate  brief 
by  one  of  the  amlcl  curioe  wher^  It  is  argu- 
ed that  no  exemption  existed  by  reason  of  the 
ordinance  provisions.  In  support  of  this  con- 
tentldQ  counsel  Insists  that  section  20  of  the 
Trooman  Act,  before  its  repeal  In  lOH  (which 
was  sntoequent  to  the  completion  of  the  work 
here  considered),  created  no  vested  or  con- 
tractual right  when  It  was  compiled  with, 
and  that  the  exemption  therein  provided  foi 
waa  a  mere  gratuity,  revocable  at  the  will 
and  pleasure  of  the  power  bestowing  the 
gratuity.  The  question  whether  or  not  ex- 
onptlona  of  this  sort  citate  a  contractual  re- 
lation has  been  twice  before  this  court,  but  it 
was  not  decided  either  time.  San  Francisco 
V.  Certain  Real  Estate,  42  CaL  521 ;  Oakland 
Paving  Co.  V.  Bier,  supra.  Generally  speak- 
ing, however,  the  principles  of  taxation  are 
not  those  vit  contract,  and  it  has  fteqnently 
bent  decided  In  other  Jarlsdictlons  that  pay- 
ment by  a  property  owner  for  Improvements 
to  a  street  in  no  wise  constitutes  a  ctmslder- 
stlwi  moving  from  blm  to  the  which 
would  support  a  contractual  obligation.  See 
Udd  V.  City  of  Portland,  32  Or.  271.  61  Pac. 
654,  67  Am.  St  Rep.  526,  and  cases  cited.  On 
the  other  band,  there  are  antlunltles  whldi 
hold  tliat,  wbere  an  assessmeiit  has  been 
made  nnder  powers  pn^perly  exerdaed,  and 
has  been  dnly  -  paid,  a  second  essefflment 
should  be  biwiie  by  the  general  public  for  the 
renaon  tbat  the  benefits  to  the  owner  of  abnt- 
tlng  property  of  such  second  improvement  is 
reduced  to  a  minlmiim,  and  that,  the  real 
bwefit  bring  to  the  cmmuunlty  generally,  the 
nranldpal  treasury  sfaonld  bear  the  bnrden. 
Hammett  v.  Philadelphia,  65  Pa.  146,  8  Am. 
Bep.  616.  The  principle  npon  whitA  owners 
«f  abnttlng  property  are  charged  with  tbe 
cost  of  street  Improvements,  In  the  first  in- 
•ttnoe.  is  that  thcdr  mvperty  Is  benefited  In 
a  Qieeial  manner.  In  reci^ltlon  of  this  doe- 
trine,  statutory  provision  is  often  made  fbr 
exemiiting  property  frMU  the  opwatlon  of  an 
anessment  where  a  prior  improvement  has 
been  ordered  and  constructed,  or  for  the  giv- 
ing of  some  credit  fbr  the  valne  of  snch 
prior  Improvement,  and  when  audi  exemp- 
tion or  credit  has  been  ordered  in  conformity 
irttb  statute  or  ordinance,  it  baa  usually  been 


sustained.  The  poHcy  of  the  Legislature 
of  this  state  has  been  to  recognise  that  the 
^>ecial  benefit  wUdi  an  abutttns  owner  lias 
received  by  reason  of  street  improvunents 
has  been  mttefled  by  the  payment  of  one  as- 
aessmrat.  and  tbat  under  a  second  lmprove>> 
ment  an  owner  of  property  abutting  thereon 
does  not  derive  any  advantage  b^ond  that 
enjoyed  by  all  other  dtiaeBB.  Seotton  30 
of  the  Vrooraan  Act  Is  a  legislative  recogni- 
tion of  a  right  to  exemption  which  oo^t  to 
exist  nndw  all  condltlonB  of  ftelmesB  and  ]ns- 
tio&  Irrespective  of  the  questkm  of  what 
rights  might  or  might  not  accrue  under  the 
exemption,  It  is  admitted  that  the  section 
provides  for  the  creation  of  a  certain  status 
by  the  adoptim  of  an  ordinance  of  accept- 
ance, and  that  the  moment  this  status  is 
brought  into  existence  the  sovereign  power 
of  the  state  operates,  through  the  act,  to 
create  an  exemption.  It  Is  contended,  bow- 
ever,  that  while  this  exemption  continued 
to  exist  after  the  adoption  of  a  freeholders* 
charter,  the  provisions  of  which  were  con- 
sistent with  the  Vrooman  Act.  this  situa- 
tion was  changed  in  November,  1896.  by  the 
amendment  to  section  6  of  article  11  of  the 
Constitution,  under  which  cities  and  towns 
theretofore  or  thereafter  organized,  and  the 
cbarters  of  such  cities  and  towns,  were  freed 
in  all  "municipal  affairs"  from  any  further 
subjection  to  or  control  by  general  laws,  and 
that  upon  the  adt^tion  of  the  amendment  the 
freeholders'  charter  became  exclusively  oper- 
ative In  matters  of  street  improvements  and 
acceptance,  and  tbat  accordingly  any  exemp- 
tion created  under  general  laws  became  ex- 
tingulsbed.  In  support  of  this  theory  it  is 
argued  that.to  hold  otherwise  would  have  the 
effect  of  interfering  with  the  power  of 
taxation  by  the  city,  by  Increasing  the  bur- 
den on  the  general  taxpayers'  by  reason  of 
the  fact  that  the  exemption  would  augment 
the  area  of  land  relieved  from  assessment  for 
street  purposes  by  acceptances  under  section 
20  of  the  Vrooman  Act.  This  contention  can- 
not be  maintained.  The  delegation  of  ex- 
clusive authority  by  constitutional  provision 
to  munidpallties  In  munldpal  affairs  does 
not  of  Itself  have  the  effect  of  repealing  all 
general  laws  with  reference  to  such  affairs. 
Rights  existing  under  a  statute  in  force  when 
a  constitutional  amendment  is  adopted  are 
not  affected  by  It,  unless  It  contains  some 
provision  which  spedfleally  abrogates  such 
pre-existing  rights.  1  Page  ft  Jones  <m  Taxa- 
ttout  1 166.  Unless  Intent  to  r^eal  the  terms 
of  a  special  law  is  evident  from  tbe  language 
of  a  constitutional  provision,  courts  should 
assume  as  a  rule  of  construction  that  only  a 
prospective  operattcm  of  the  constitutional 
provision  was  contemplated.  State  ex  rel. 
Harrison  v.  Frasier,  98  Mo^  426,  11  8.  W. 
973.  Constitutional  provisions  do  not '  af- 
fect laws  in  existenoe  unless  the  words  em- 
ployed show  a  dear  intention  that  the  pro- 
vlsloiis  shaU  have  a  retroactive  effect  Mest- 
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as  V.  Diamond  Coal  &  Coke  Co.,  12  Wyo,  414, 
76  Pac.  667;  Hamilton  on  Assessments,  H 
186,  201,  note.  The  constitutional  ammd- 
ment  here  Invoked  to  defeat  the  asserted  ex- 
emption contains  no  such  provision,  nor  was 
any  ordinance  ever  adopted,  under  this  grant, 
so  far  as  this  record  discloses,  attempting  to 
rerobe  the  exemption  provided  for  in  the 
Vrooman  Act  and  declared  by  the  ordinance 
of  the  city  of  Oakland  which  we  have  been 
here  reviewing.  Both  the  act  and  the  ordi- 
nance having  been  In  force  at  the  time  of  the 
Improvement  for  which  plaintiff  seeks  pay- 
ment fr<nn  defendant,  it  follows  that,  as  the 
street  had  been  duly  accepted,  the  assessment 
was  void. 

Our  conclusion  with  reference  to  this 
branch  of  the  case  makes  It  unnecessary  for 
US  to  discuss  the  other  alleged  errors. 

The  Judgment  and  order  from  which  plain- 
tiff has  appealed  are  affirmed. 

We  concur:  HENSHAW,  J.;  LOEIQAN,  J. 


Ex  parte  McDONOUGH.    (Cr.  1918.) 

(Supreme  Court  of  Califoniia.   May  24,  1916. 
Dissenting  Opinion  Jane  8,  1915J 

1.  WrrNBSsKs  «s>201— Pbivzuob— AnoBmr 

AND  Cue WT— "Communication." 

An  attorney  who  had  been  employed  by 
certain  dients  to  represent  them  in  matters 
connected  with  the  inveetlgation  of  election 
frauds,  and  who  appeared  to  defend  three  oth- 
er individuals  who  were  indicted  for  such  frauds 
and  put  up  a  cash  htll  for  one  of  the  indicted 
men,  cannot  be  compelled  to  state  to  the  grand 
jory  the  names  of  the  clients  who  employed  bim 
to  represent  the  three  indicted  men,  and  who 
furnished  the  cash  for  the  ball,  nnder  Code 
Civ.  Proc.  I  282,  subd.  R,  requiring  an  attor- 
ney to  maintain  inviolate  the  secrets  of  his 
dlent,  and  section  1831,  providing  that  an  at- 
torney cannoti  without  the  consent  of  his 
cliente,  be  examined  as  to  an;  communication 
made  by  the  client,  "communication"  in  that 
section  not  being  restricted  to  mere  words  but 
induding  acts  aa  well. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.     754,  755 ;  Dec.  Dig.  <8=»  201. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Communications.] 

2.  WrrNBssEs  <|=»201 — Pkivileok— Attobnet 
AND  Client— FuTUBE  Illegal  Act. 

'  A  communication  to  an  attorney  concern- 
ing an  Intention  on  the  part  of  the  dient  to 
do  some  illegal  act  in  the  future  is  not  privi- 
leged. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  »  754,  755 ;  Dea  Dig.  «s>201.] 

Lawlor,  J.,  dissenting. 

In  bank.  Application  by  George  McDon- 
ongh  ft>r  a  writ  of  habeas  corpus  for  bis 
discharge  from  custody  on  the  sentence  for 
contempt  of  court    Petitioner  discharged. 

A.  L.  Frlck  and  Burton  Jackson  Wyman, 
both  of  Oakland,  for  petitioner.  W.  H.  L. 
Hyues.  Dist.  Atty.,  and  Walter  J.  Burpee, 
Chief  Deputy  Dist  Atty.,  both  of  Oakland, 
for  respondent 


ANGELixmT,  O.  J.  Fetttloiier,  an  a^ 
tomey  at  law,  was  retained  by  one  Woolley 
and  one  Gorman  to  represent  them  as  their 
attorney  In  connection  with  any  and  all  In- 
vestigations that  were  being  made,  or  that 
might  be  made  as  to  their  participation  In 
certain  alleged  election  frauds  and  violations 
of  the  election  laws  in  Alameda  comity, 
claimed  to  have  been  committed  in  connectioa 
with  the  general  primary  election  of  August 
25,  1914,  and  he  has  ever  since  been  act- 
ing as  th^r  attorney  in  porsnance  of  swdi 
employment.  Subsequent  to  such  employ- 
ment one  H^glns,  one  Gale,  and  one  WUes 
were  indicted  by  the  grand  Jnry  of  that  coun- 
ty, charged  with  participation  In  said  crimes 
alleged  to  bare  been  connnltted  in  connection 
with  such  election.  Petitioner  appeared  as 
the  attorney  of  each  of  snch  meai,  and  has 
ever  since  acted  for  them,  having  admitted- 
ly been  employed  to  represent  them.  Be  de- 
posited $10,000  cash  bail  for  the  release  ot 
HlgE^s.  Subsequently  the  grand  Jury  of 
Alameda  county,  in  the  further  InTesUgatimi 
of  said  frands  and  crimes,  procured  the  at- 
tendance ot  petitioi»r  as  a  wttnera,  and 
while  he  has  finally  answered  many  questions 
put  to  Mm,  he  has  steadily  refused  to  answer 
such  questions  as  these,  viz.: 

Q.  Who  employed  you  to  represent  Higfins 
et  al.?  Q.  Did  Jade  Woolley  or  Grant  Gor- 
man employ  yon  to  represent  Hi^ns  et  aL? 
Q.  Did  Jadi  WooUef  w  Grant  Gorman  fni^ 
nish  the  |10,000  which  you  deposited  as  bail 
for  Higgins?  Q.  Who  Aimlshed  the  11^000 
deposited  as  bail  for  Higgins? 

For  his  refusal  to  answer  these  questions 
after  being  ordered  to  do  so  by  the  superior 
courts  petitioner  has  been  adjudged  guilty  of 
contempt  of  court,  and  ordered  confined  in 
the  county  Jail  of  Alameda  county  until  he 
does  answer  them.  Admittedly  the  purpose 
of  the  questions  Is  to  obtain  evidence  against 
Woolley  and  Gorman,  by  which  they  can  be 
Implicated  as  principals  In  the  commission 
of  the  crimes  for  which  Hlggtns  al.  had 
be^  Indicted,  and  to  Implicate  them  in  the 
commission  of  the  election  fraud& 

The  court  below  found  that  all  the  allem- 
Uons  of  petitioner's  affidavits  filed  In  the 
contempt  proceedings  are  true.  These  af- 
fidavits averred  substantially,  among  other 
things,  the  following:  Each  and  every  com- 
munication, either  verbal,  written,  or  by 
signs,  which  he  had  received  from  either 
Woolley  or  Gorman  in  any  way,  relating  to  or 
concerning  or  about  the  said  frauds,  or  the 
charges  on  which  Higgins  et  al.  were  indict- 
ed, or  with  reference  to  the  defense  or  ball 
of  either  said  Higgins  or  said  WUes  or  aald 
Gale,  were  received  by  him  as  the  attorn^ 
for  said  Woolley,  and  as  the  attorney  for 
said  Gorman,  and  not  otherwise.  That  tbe 
$10,000  deposited  as  ball  for  Higgins  was 
delivered  to  him  by  a  client  of  his,  which 
client  had  previously  employed  him  to  repre- 
sent him,  said  client,  in  oil  InTestigathxis 
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vUdi  were  IttSng  or  mlgtat  be  made  ot  eaSd 
client's  conduct  ia  connectlim  wltli'SBid  al> 
l«ed  elecUon  fnuds  and  In  connection  with 
fflgglng  et  kL,  and  to  rcpreaent  Urn  in  all 
natten  and  tblngs  growing  out  of  the  alleg- 
ed electton  fraods  in  wUch  it  was  or  mlgtat 
be  claimed  that  said  client  waa  Implicated, 
and  in  any  proceedings  wherry  It  might  be 
•ought  to  ascertain  wbethw  the  said  dlent 
wu  connected  with  the  commission  at  these 
Crimea  or  not  That  clients  emtdoyed  htm 
to  represent  Higgina  et  aL,  and  that  these 
dioita  had  previoasly  employed  blm  to  rep- 
resrat  them  in  oonnecUon  with  all  chaises 
which  might  be  brought  against  than  in  cob- 
necUon  with  said  frauds,  and  in  refermce 
to  any  claim  that  might  be  made  that  these 
clients  had  In  any  way  been  connected  with 
tbese  frauds,  and  that  it  was  In  connection 
wlfb  such  employmolt  by  said  cllemta  to  act 
u  their  attorney,  and  not  otherwise,  that 
these  clients  employed  him  to  represent  Hlg- 
glns  et  aL  That  neither  the  unnamed  clients 
nor  Woolley  nor  Gorman  consmted  to  his 
testl^lng. 

til  The  questl<Hi  presented  Is  whether  the 
employment  of  petitioner  by  his  cllentB  to 
defend  Hlgglns  et  aL  and  the  furnishing 
by  his  clients  of  the  sum  of  (10,000  to  baU 
out  Hlggins  were  matters  conc^oing  which 
he  cannot  testify  without  the  consent  of  such 
cUeuts.  Section  1S81  of  the  Code  of  Civil 
Procedure  provides : 

"There  are  particular  relations  in  whidl  It 
1b  the  policy  of  the  law  to  encourage  confidence 
and  to  preserve  it  inviolate;  therefore,  a  per- 
son cannot  be  examined  as  a  witness  In  the 
followiaK  cases :  *  *  *  2.  An  attorney  can- 
not, without  the  consent  of  his  client,  be  ex- 
amined as  to  any  communication  made  by  the 
dient  to  him,  or  his  advice  Riven  thereon  In 
(he  course  of  profesnonal  employment" 

However  desirable  it  may  be  to  obtain 
proofs  sufficient  to  Insure  the  conviction  of 
all  persons  who  commit  crimes  of  the  cSiarao- 
ter  of  those  under  investigation,  and  it  will 
readily  be  conceded  that  It  is  most  desirable, 
such  proob  may  not  be  obtained  from  those 
who  are  forUdden  by  our  law  to  give  tttem. 
In  regard  to  the  obllgati<ma  of  an  attorn^  to 
Ills  cUsnt  in  this  reqiect,  our  statntes  are 
TeiT  eipUcit,  making  it  his  duty  "to  mali^ 
tain  invioUite  the  eonfldmcsb  and  at  ev^ 
peril  to  himself,  to  preserve  the  secrets  of  his 
client"  (Code  CIt.  Proc  1  282,  snbd.  6),  and. 
In  the  section  above  quoted,  prohibiting  his 
examination  aa  a  witness,  as  ther^  stated. 
As  said  In  People  v.  Atkinson,  40  OaL  284 : 

"On  principles  of  pnbllc  policy,  communica- 
tions from  a  client  to  Ma  attorney,  touching  the 
subject-matter  under  investigation  are  privileg- 
ed, and  will  not  be  allowed  to  be  diseloaed  by 
the  attora^,  even  though  he  be  willing  to  de 
aou"* 

It  Is  obvioii%  ot  coarse,  that  the  aole  par- 
pose  of  the  quettians  was  to  obtain  from  peti- 
tioner pnmf  ot  admissions  by  a  dlent  to 
Mm,  tending  In  some  d^ree  to  show  com- 
plicity on  Us  part  in  the  alleged  erlniea  for 


which  Higgina  et  al.  had  been  Indicted,  made 
while  be  was  acting  as  the  attorney  of  such 
client  In  the  very  mattor  of  said  alteged 
ralnua.  Under  ttie  circunutancea  shown  here, 
the  qneatimHi  coold  have  no  otbee  purpose, 
and  the  anawers  no  other  effect  It  wlU  at 
once  be  omiceded  that  If  this  eUent  had  said 
to  such  attorney  that  he  had  aided  and  abet- 
ted Higgina  et  aL  in  the  commission  of  the 
acta  for  which  they  had  been  indicted,  un- 
der such  drcumstances  of  course  aa  to  pre- 
dude  the  Idea  that  his  statement  was  not 
confldential,  the  attorney  could  not  be  ex- 
amined as  a  witness  regarding  such  state- 
ment. In  view  of  our  law,  without  the  con- 
sent of  the  client  To  our  minds  there  Is  ab- 
solutely no  distinction  in  principle  between 
such  a  case  and  that  presented  by  the  quea- 
tlOBs  which  It  Is  here  sought  to  compel  j>eti- 
tloner  to  answer.  The  only  difference  Is  In 
the  weight  of  the  testimony  as  going  to  show 
such  complicity  on  the  part  of  the  client,  lu 
the  one  case  being  a  direct  admission  of  such 
complicity,  and  in  the  other  b^ng  an  ad- 
mission of  interest  from  which,  in  the  light 
of  other  circumstances,  such  comiAldty  might 
reasonably  be  inferred. 

It  has  been  said  that  the  word  "communi- 
cation" as  used  In  such  provisions  as  our 
section  18S1.  Code  of  Civil  Procedure,  Is  not 
to  be  restricted  to  mere  words  uttered  by  the 
cUeut,  that  looking  back  at  the  reason  of 
the  privilege  it  la  seen  to  secure  the  client's 
freedom  of  mind  in  committing  his  affairs  to 
the  attorney's  knowledge,  and  that  acts,  aa 
well  08  words,  may  fall  within  the  privilege. 
See  Wigmore  on  Evidence  {  2306 ;  State  v. 
Dawson,  90  Mo.  149.  1  S.  W.  827;  Holden 
V.  State,  44  Tei.  Crlm.  382,  71  S.  W.  600. 
These  statements,  we  are  satisfied,  are  in  . ac- 
cord with  the  reason  of  the  rule,  and  we  can- 
not doubt  their  correctness.  The  questions 
here  called  for  "ccuumunicatlons"  from  peti- 
tioner's client  or  clients  to  him.  In  view  of 
the  facta  found  by  the  lower  court,  it  cannot 
here  be  doubted  either  that  whatever  in- 
formation was  conveyed  to  petitioner  thereby 
came  to  him  from  his  clients  la  the  ordinary 
course  of  his  professional  empl<^rment  as 
such  cllenta*  attorney,  or  that  there  wta  noth- 
ing in  the  nature  of  the  transaction,  or  in 
matters  extraneous  thereto,  to  rebut  the  pre- 
sumption that  the  communications  were  con- 
fldentlaL   See  Hoger  v.  Sblndler,  29  GaL  67. 

[t]  And  there  was  nothing  In  the  taxAt  to 
warrant  a  conclusion  that  the  evidence  pro- 
posed to  be  thus  adduced  bore  at  all  upon  any 
IntMitltm  or  arrangement  on  the  part  of  tiie 
cU»t  to  perform  some  Illegal  act  in  the  fu- 
ture, or  the  then  actual  doing  of  any  aucb^U- 
legal  act,  aa  to  whldi,  It  may  be  oopceded, 
the  rale  would  not  apply,  however  injurious 
to  the  client  the  evidence  mif^  be.  Bee 
United  Btatea  v.  Lee  (0.  a)  107  Fed.  702. 
TbBn  was  nothing  llle^l  or  cwtrary  to  pob- 
Uc  policy  la  what  it  waa  proposed  to  show 
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petitioner's  clients  bad  done  In  the  way  of 
employing  petitioner  to  defend  Hl^ne  et  al., 
or  In  fumiahinfT  tbe  money  to  be  used  for  the 
purpose  of  obtaining  the  release  (tf  Hlgglns 
on  ball.  As  before  snggested,  It  was  dmply 
being  attempted  to  show  by  petitioner's  tes- 
timony that  tbe  clients  had  made  to  bim 
admissions  from  wMcb,  in  the  llgbt  of  other 
drcnmstances,  tbdr  gnllt  In  the  matter  as  to 
which  petitioner  was  defending  them,  might 
be  Inferred. 

We  are  unable  to  percelra  any  snfBdent 
ground  npon  which  It  may  be  held  that  peti- 
tioner may  be  compelled,  without  bis  client's 
consent,  to  answer  any  of  these  questions. 
Counsel  for  the  people  rely,  as  to  the  ques- 
tions directed  to  tbe  Identity  of  the  persona 
who  employed  petitioner  to  defend  Hlgglna 
et  al.,  upon  what  has  frequently  been  aald  to 
the  effect  that  an  attorney  la  not  priylleged 
from  disclosing  by  whom  he  was  employed. 
Ordinarily  this  la  doubtless  true.  As  la  said 
by  Wlgmore  lu  hia  work  on  EvldMice  (section 
2813) ,  the  Identity  of  the  attorney's  client,  or 
the  name  of  the  real  party  in  Interest,  will 
seldom  be  a  matter  that  can  be  held,  under 
the  law,  to  hare  been  communicated  in  con- 
fidence. Tbe  mere  fact  of  retaining  an  at- 
torney to  act  as  such  la  not  ordinarily  a  mat- 
ter occurring  In  the  course  of  the  confidential 
relation  of  attorney  and  cHent,  but  la  some- 
thing that  precedes  the  establiabment  of  that 
relation.  Blckman  r.  Troll,  2d  Minn.  124, 
12  N.  W.  347.  Frequently,  too,  the  fact  of 
employment  of  an  attorney  by  a  certain  per- 
son for  a  spedflc  purpose  Is  an  element  of 
the  cause  of  action  being  asserted  against 
such  person  In  the  matter  under  Inreatlga- 
tlon.  This  is  illustrated  In  the  case  of  White 
T.  State,  86  Ala.  69,  6  Sooth.  674,  and  Stanley 
T.  Stanley,  27  Wash.  670,  68  Pac.  187.  dted 
by  counsel  for  the  pe<q;>le.  in  the  first  of 
these  cases.  White  was  charged  with  making 
a  false  claim  against  a  railroad  company  for 
lost  baggage,  and  evidence  of  an  attorney, 
employed  to  present  the  claim  and  who  pre- 
sented It,  as  to  his  employment,  was  held 
admissible.  The  other  case  was  an  action  for 
damages  by  a  wUe  against  her  husband's  par- 
ents for  alienation  of  her  husband's  affection, 
and  the  testimony  of  an  attorney  that  he 
waa  employed  by  the  parents  to  bring  an  ac- 
tion for  divorce  on  the  part  of  the  husband 
agalnat  the  wife  was  held  to  be  proper.  Aa 
Mr.  Wlgmore  says,  much  ought  to  depend  on 
tbe  circumstances  of  each  case.  The  matter 
was  discussed  In  In  re  Shawmut  Mlu.  Co., 
94  App.  DlT.  156,  87  N.  T.  Supp.  1059,  and  It 
was  substantially  aald  that  many  cases  hold- 
ing that  an  attorney  may  be  compelled  to  tee- 
tlfy  to  bis  representation  of  some  person  as 
an  attorney  are  based  and  dedded  upon  tbe 
princU>le  fliat  the  employment  and  communl- 
catlons  were  made  tor  the  purpose  ct  ena- 
bling tbe  attorney  to  perform  ads  whtdi 
tatTolved  the  rights  of  third  partlea,  wbo  aet- 
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ed  npon  the  fbltta  of  bis  attoraeysblp.  and 
that  under  sndi  drcumstances  It  waa  entire- 
ly proper  that  the  fSet  of  attorneyship 
should  be  eataUlsihed.  Of  course,  we  have 
nothing  of  this  fctnd  herew  The  case  of  Unit- 
ed States  T.  Lee  (O.  0.)  107  P«d.  702,  perhaps 
comes  nearer  to  suatalnlng  the  claim  of  tbe 
attomeya  for  tbe  peoiAe  than  any  other  case 
dted,  but  even  that  case  Is  distinguishable 
In  a  material  way.  Tbe  grand  Jury  was  In- 
vestigating tbe  matter  of  the  disappearance 
of  Lee,  wbo  bad  become  a  fugitive  from  jus- 
tice wbUe  under  Indictment  and  awaiting 
trial,  and  his  attorney,  who  had  appeared 
for  him  oa  tbe  Indictment,  waa  compelled  to 
testify  as  to  tbe  name  of  tbe  person  wbo  bad 
employed  bim  to  defend  Lee;  It  appearing 
that  some  one  other  than  Lee  himself  had  em- 
ployed bim.  As  suggested,  ttie  grand  Jury 
was  Investigating  the  matter  of  his  disap- 
pearance, and  not  the  question  of  his  guilt 
of  the  charge  against  him — was  endeavoring 
to  ascertain  wbo,  If  anybody,  waa  guilty  of 
compHdty  In  tbe  flight  erf  1^,  an  llle^l  act 
occurring  after  the  commission  of  tbe  crime 
diarged  against  Left  Even  as  to  this  the  dis- 
trict Judge  said  that  a  question  asked  tbe  at- 
torney relative  to  the  interest  which  his 
client  bad  in  the  defense  of  Lee  might  involve 
a  confidential  c<mimunlcatlon  from  his  client 
to  himself,  and  might  tberetore  be  inipropw. 
He  further  said: 

"If  the  client  did  have  an  biterest  and  stated 
it  to  his  counsel,  the  latter  is  not  called  upon 
to  reveal  it" 

But  the  Judge  Qtougbt  that  counael  could 
not  state  that  be  gained  the  informatloQ  call- 
ed for  from  a  dlent  and  then  leave  that 
client  myaterloua,  unknown,  and  nndeflned* 
and  that  the  conit  bad  a  right  to  know  that 
the  client  was  actual  flesh  and  blood,  and — 
"to  demand  identification  for  the  puritoBe  at 
least  of  testing  tbe  statement  which  has  been 
made  by  tbe  atti»ne7  who  traces  before  bim  the 
shield  of  this  privi^W'" 

Of  course.  In  view  of  ttie  facts  found  by 
the  trial  conri  here,  no  sudi  reason  exists 
in  this  case.  It  la  clear  enough  that  none 
of  the  various  reasons  advanced  In  tbe  au- 
thorities for  the  disclosure  of  the  name  of 
the  dlent  wbo  employed  the  attojn^  ia  ap- 
plicable here,  in  view  of  tbe  drcumstances 
of  tbla  case;.  We  cannot  escape  tbe  eondn- 
sion  that,  in  view  of  tbe  flndlngs  of  the  low- 
er court,  to  require  the  petitlcHaer  to  answer 
any  of  tbe  questions  as  to  tbe  name  of  the 
client  who  emplt^ed  bim  to  defend  Htggfna 
et  al.  would  be  to  require  bim  to  divulge  a 
confldmtlal  communication  made  to  him  by  a 
cllfoit  in  the  course  of  his  employment — a 
communication  tending  to  abow,  and,  under 
the  drenmstances  of  this  case,  material  only 
for  tbe  pnrpose  of  showing,  an  odmowledg- 
m&at  of  guilt  on  the  part  of  sndi  client  of 
tbe  very  irfFenses  on  account  of  which  the  at- 
torney bad  been  anployed  to  defaid  bim. 

What  we  have  aald  la  also  tnie  aa  to  the 
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questlims  nlatlye  to  tbe  fnnilBliliw  «f  tbe 
noney  d^KMited  u  ball  for  Hlgglns. 

Tbe  petitioner  Is  discharged  from  custodf . 

We  concur:  SLOSS,  J.;  LOBIGAN,  J.; 
UELVIN,  J.;  HENSHAW,  7.;  SHAW,  J. 

r^WLOIt,  J.  I  dlBsent  I  wlU  file  an 
c^iolon  later. 

LAW1X>R,  J.  I  dissent  In  ray  opinion 
the  Jndsment  of  contempt  shonld  be  upheld. 

There  Is  In  the  commitment,  and  made  a 
part  thereof,  a  full  record  of  the  proceedings 
before  the  grand  jury,  and  the  superior  court, 
which  includes  the  two  affidavlta  each  of  A. 
K.  P.  Harmon,  foreman  of  the  grand  Jury, 
and  the  petltltmer.  This  record  merits  a  crit- 
ical ezaminatitm.  I  wlU  consider  the  ques- 
tions relating  to  employment  and  ball  aep- 
irately. 

On  the  qoesticni  of  employment  I  will  ex- 
amine, first,  whether  the  superior  court  found 
that  before  petitioner  was  employed  to  repre- 
sent HlgglBS,  Gale,  and  Wiles,  be  had  al- 
ready been  retained  on  behalf  of  the  party  or 
parties  who  so  employed  him,  and  in  this  con- 
nection the  inquiry  la  apart  from  the  qoea- 
tloD  of  the  Identity  of  such  party  or  parties. 

It  waa.  of  course,  necessary  for  petitioner 
to  show  such  order  In  the  respective  employ- 
ments as  a  foundation  for  the  claims  of  priv- 
ilege, and  he  amight  to  show  It  in  an  Indirect 
sad,  as  I  think,  InefCectlve  way. 

In  respect  to  Biggins  and  Gale  it  is  alleg- 
ed that  he  was  employed  prior  to  October 
19tb,  and  Wiles  prior  to  November  16th,  but 
there  is  a  striking  aberace  of  any  averment 
covering  the  exact  date  of  his  employment 
on  behalf  of  the  three  men. 

In  regard  to  tbe  date  that  he  was  retained 
bj  those  who  employed  bim  to  represent  Hlg- 
gins  et  aL,  it  is  plainly  averred  that  WooUey 
and  Gorman  engaged  him  separately  as  their 
individual  attorney  on  October  17th.  There 
b,  however,  no  auction  in  torms  that  be- 
fore petitioner  was  employed.to  act  for  Hlg- 
glna  et  al.,  he  bad  been  retahied  by  WooUey 
and  Gorman  on  their  own  account  But  such 
prior  employment  Is  attempted  to  be  estab- 
lished by  several  indirect  averments.  For 
Instance,  it  is  alleged  that  anything  "which 
may  have  been  said'*  to  petitioner  by  either 
Woolley  or  Gorman  about  tbe  cases  against 
Hi^lns,  Gale,  and  Wiles,  or  r^resentlng 
them,  was  communicated  whOe  tbe  relation 
of  attorney  and  client  existed  between  Wool- 
ley  and  Gorman  and  petitioner,  and  not  oth- 
erwise. 

It  is  elsewhere  averred  that  petitioner  bad 
l>een  employed  by  "clients"  ot  his.  without 
Matlog  their  names  or  bow  many  such  clients 
there  were.  Then  follows  the  direct  aUega- 
tloD  (whldi  is  absent  from  ttie  averments 
vberein  Woolley  and  Gorman  are  mention- 
M  by  name)  that  before  the  "clients"  employ- 
ed him  on  behalf  ot  Hlgglns,  Gale,  and  Wiles 
tile;  employed  him  to  represent  them.  And  la 


succeeding  paragraphs  It  Is  averred  In  se* 
quenoe  that  Woolley  and  Gorman  were  and 
are  "clients"  of  petitioner.  It  was  appar- 
ently Intended  to  further  supplement  the 
suggestion  of  prior  employment  by  Wool- 
ley  and  Gorman  for  themselves  personal- 
ly by  tbe  averments  that  ever  since  Octo- 
ber I9tb  and  November  16th,  respective- 
ly, petitlMier  has  represented  the  three  men. 
No  liability  of  dlaclosure  touching  tbe  ques- 
tion as  to  who  employed  him  on  behalf  of 
Hlgglns  et  eL,  would  have  been  Incurred  by 
stating  whoi  he  was  so  employed.  Such  Jug< 
gLery  with  facta  shonld  not  be  federated,  and 
espedaHy  as  the  direct  averment  <hi  the 
point  of  time  would  not,  as  baa  been  shown, 
have  impaired  tbe  asserted  claims  of  prlvl' 
lege  BO  tar  aa  tbe  identity  of  either  WooUey 
or  Gwman  or  the  nnnamed  "clloits"  Is  coor 
cemed. 

As  to  the  legal  effect  of  all  the  averments 
on  this  pfdnt  It  la  VBopwt  to  state  that  beSon 
pronoondng  the  judgment  <it  contonvt  the 
superior  ooort  made  tbe  foUowing  general 

findings: 

"Tbe  coort  finds  that  each  and  every  averment 
in  the  affidavits  filed  with  this  court  by  A.  K. 
P.  Harmon  and  the  said  George  McDooough, 
and  made  a  part  of  tbia  commitment,  and  each 
and  every  recital  in  tbe  orders  made  thereon 
by  thia  court,  and  made  a  part  of  this  commit' 
ment,  i»  and  are  true.   ♦   •   * " 

It  Is  the  cMtoblished  law  of  this  etote  that 
on  habeas  corpus  the  findings  of  fact  of  the 
superior  court  are  binding  on  this  court  Ex 
parte  Clark,  110  Cal.  405,  42  Pac  905;  Ex 
parte  Spencer,  83  Cal.  460,  23  Pac.  395,  17 
Am.  St  Kep.  266 ;  Ex  parte  Stemes,  77  Cal, 
156,  18  Pac.  275,  U  Am.  St  Rep.  251;  and 
Ex  parte  Ah  Men.  77  Cal.  198,  10  Pac.  380, 
11  Am.  St  Rep.  263. 

The  court  made  no  findings  of  any  speclflc 
fact  otherwise  than  as  above  expressed  or 
implied,  and  In  tlie  Involved  atete  of  the 
evidentiary  record  It  cannot  even  be  conjec- 
tured what  conclusion,  if  any.  was  reached 
on  the  question  whether  the  ration  of  at- 
torney and  (dlent  oUsted  between  Woolley 
and  Gorman  and  petitioner  before  he  waa 
employed  to  represent  Hlgglns  et  al.,  and 
this  question  was  vital  to  the  claims  of  priv- 
ily; for,  I  repeat,  U  the  relation  bad  not 
been  previously  formed,  there  ccHiId  be  no 
privilege. 

It  most  be.diown  that  tbe  relation  of  ».t- 
tomey  and  CUent  actually  existed  before  any 
commonicatiop  can  have  the  sanctity  of  priv- 
ilege 40  Cyc  2363b;.  CbnrchlU  v.  Corker, 
20  Ga.  470;  Jem^nga  v.  Stnrdevant  140  lud. 
641,  40  N.  B.  61 ;  State  v.  Smith,  138  N.  C. 
TOO,  60  &  B.  8S9;  Sharon  v.  Sharon,  70  Gal. 
633,  22  Pac.  26, 181 ;  George  r.  SUva,  68  OaL 
2T2,  9  Pac.  25T.  In  State  v.  Smith,  snpra, 
the  prisoner  had  made  communlcationa  prior 
to  the  empl(vnient  to  cue  whom  be  dalmed 
to  be  bis  attwney  in  fact  But  tiie  court 
overruled  the  (dtjectlon  and  held  that,  even 
If  it  had  been  i^wn  that  tbe  recipient  of  the 
communication  was  an  attfunc^  at  law  at 
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the  time,  "tte  prls<Hier  conld  not  deprive  the 
state  of  such  Important  evidence  by  'retain- 
ing' the  witness."  The  fact  of  employment 
Is  preliminary  In  Its  nature  and  la  not  In- 
volved hy  the  rule  of  privilege. 

It  la  clear  that  the  petitioner  had  primary 
knowledge  of  the  precise  date  of  his  em- 
ployment on  behalf  of  the  three  men,  and 
his  failure  to  allege  the  fact,  and  relying  on 
amblgnoas  and  indirect  averments  instead, 
may  have  led  the  court,  nnder  a  familiar 
rale  of  evidence  (subsections  6  and  7,  8  2061, 
Code  Ctv.  Proc:),  to  find  that  there  had  been 
no  such  prior  employment,  for,  in  strictness, 
prior  to  October  19th  or  November  16th  may 
be  prior  to  October  17th.  And,  as  already 
pointed  out,  fixing  the  exact  date  of  the  em- 
ployment did  not  involve  the  main  question 
as  to  who  employed  him.  The  allegation  that 
"anything  which  may  have  been  said"  of 
course  Is  not  the  equivalent  of  a  statement 
that  anytiilnff  was  said.  In  this  behalf  I 
think  the  refermoe  in  the  majority  iqilnion 
to  the  subject  that  any  communication  peti- 
tioner "had  rec^ved"  Is  too  strontfly  express- 
ed. Nor  has  any  attempt  been  made,  exc^t 
by  suggestion,  to  establish  Identity  between 
WooUey  and  Cktrman  and  the  unnamed  "cli- 
ents," notwlthstandliv  the  direct  averment 
that  Wo<Mey  and  Gorman  were  "cdlents"  of 
petitioner.  Indeed,  the  court  may  have  de- 
cided that  there  was  no  8U<di  Idmtlty-  Kor, 
again,  does  the  avennent  that  ever  since  the 
indicated  dates  petitioner  has  represented 
Hl^na  et  al.  preclvde  the  Idea  that  he  may 
have  represented  them  tfflor  to  October  ITth. 
Evidence  of  bu<4i  equivocal  Import  should 
have  been  Ignored  for  every  purpose,  and 
in  my  opinion.  It  cammt  be  availed  of  to 
annul '  the  Judgment  of  the  superior  court 
It  seems  to  me  there  Is  an  evidentiarr  gap 
between  the  set  of  avermrate  whldi  refer 
to  WooUey  and  Gorman  by  name  and  the 
auctions  touching  the  unnamed  "elimts,** 
and  as  neither  is  sufficient,  in  Itself,  by  rea- 
son of  vagueness,  to  cover  the  point  of  time, 
It  cannot  be  h^  here  that  the  superior 
court  found  the  fact  in  favor  of  petitioner. 

Tested  by  the  averments  of  priority  of  em- 
ploymoit,  the  (Mme  of  perjury  could  not  he 
supported  if,  as  a  matter  of  ftict,  petitioner 
was  employed  to  represent  Hlgglna  et  al. 
before  October  17th. 

Finally  if  i>etltloner  Intmded  by  Circum- 
locutory averments  to  have  the  superior 
eonrt  assume  or  find  that  Woolly  and  Gor< 
man  were  the  "clients"  referred  to,  then  his 
assertions  of  privilege  should  not  be  further 
considered. 

In  my  view,  the  superiw  court  did  not  In- 
teoA  by  Its  findings  to  hold  that  the  peti- 
tioner met  the  burden  of  showing  fliat  the 
relation  of  attorney  and  dient  had  previous- 
ly fisted  between  hims^  and  those  who 
en^loyed  faim  at  the  time  he  waa  retained  to 
represent  Hlgglns,  Gale,  and  Wiles.  But 
even  tt  It  must  be  held  here  that  nnder  the 
BBdlnKB  of  the  snperlw  court  the  employment 


on  behalf  of  Hlgglns  et  al  was  after.  Instead 
of  before,  October  17Ui,  the  fact  of  the  em- 
ployment Itself  should  have  been  divulged 
by  the  petitioner. 

Following  the  findings,  the  superior  court 
concludes: 

"That  none  of  the  averments  contained  in  any 
of  the  affldavits,  or  answer,  filed  by  George  Mo- 
DoQOugh,  and  made  a  part  hereof,  atate  facts 
sufficient  to  justify  the  refusal  of  the  said 
George  McDonough  to  answer  the  questions 
hereinafter  referr^  to.  and  no  reason  appears 
why  the  said  George  McDonongh  should  not  be 
compelled  to  answer  such  queations  before  the 
grand  Jury  of  Alameda  county,  and  why  he 
should  not  be  punished  for  refusing  to  do  so 
in  contempt  of  an  order  of  this  oonrt  fssned 
on  the  8tJi  day  of  December,  A.  D.  1814,  and 
made  a  part  utereof." 

The  grand  Jury  was  organized  on  Novem- 
ber 2d.  Prior  to  October  19th  the  preceding 
grand  Jury  had  returned  indictments  against 
Free  S.  Beach  and  James  Hlgglns  for  the 
crimes  of  forgery  and  violating  section"  113 
of  the  Penal  Code,  Edward  C,  Wilea  for  per- 
jury, false  registration,  fraudulent  voting, 
and  falsiflcatlMi  of  a  public  record,  and 
Charles  L.  Gale  for  forgery  and  violating  the 
provisions  of  sections  46  and  113  of  the  Penal 
Code.  What  remained  to  investigate  called 
for  the  faithful  and  diligent  efforts  of  the 
grand  Jury  and  the  district  attorney.  The 
\  Initiatory  afQdarit  of  the  foreman,  referring 
to  the  first  appearance  of  the  petitioner  be- 
fore the  grand  jury,  enumerates  the  forego- 
ing indictments,  and  avers: 

"That  said  matters  and  said  criminal  action 
and  actions  grew  ont  of  and  woe  based  nptm. 
certain  fniudulent  r^istration,  votiog,  falsifi- 
cation of  records,  and  impersonation  of  voters 
that  had  been  committed  in  the  said  county  of 
Alameda  od*  the  25th  day  of  August,  A.  D.  1914, 
at  the  general  primary  election  held  puranant 
to  the  provisions  of  the  direct  primary  law; 
that  said  crimes  and  frauds  against  the  elec- 
tive franchise  shows  a  general  concerted  plan, 
scheme  and  conspiracy;  •  *  •  that  •  ♦  • 
said  grand  jury  was  investigating  the  above  mat- 
ters with  a  view  of  determining  what  person 
or  persons  planned  and  directed  the  execution 
of  said  frauds  and  crimes,  and  who  were  in 
league  and  in  conspiracy  with  the  above-named 
dpfeudants  in  the  execution  and  perpetration 
of  said  election  frauds  and  the  above-mentioned 
crimes." 

The  Investigation,  the  petitioner  was  ap- 
prised by  the  district  attorney,  covered  the 
range  of  offenses  prescribed  by  diapter  4,  pt. 
1,  of  the  Penal  Code,  which  is  devoted  to 
crimes  against  the  elective  franchise,  and  em- 
braces sections  40  to  64H,  the  latter  making 
applicable  to  primary  elections  the  provisions 
of  the  preceding  24  sections.  In  addition,  as 
already  appears,  Indictments  had  been  fomxd 
against  Hlgglns  and  Gale  for  violations  of 
sectl<«  113  of  the  Penal  Code,  which  rdates 
to  the  stealing,  destroying,  mutilation,  alter- 
ing, thldfylng.  and  the  like  of  records  in  tbe 
custody  of  a  public  officer. 

It  Is  averred  by  the  petitioned  on  his  infor- 
mation and  belief  that  flie  inquiry  concerning 
his  employment  on  behalf  of  the  three  men 
was  immaterial  and  irrelevant,  and  that  the 
purpose  <tf  the  district  attorney  in  asklns  tbe 
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qnesttons  wu  to  Implicate  Woolley  and  Gor- 
man and  tbe  MKialled  "dlents."  Whethsr 
the  coDXt  fiKiad  In  favw  of  theae  avennents 
does  not  an)eftr  any  qpedJBc  finding.  But 
it  ts  iHTOper  to  cmsdldw  In  tUa  ewnectton,-  as 
well  as  with  regard  to  the  legal  condnslonB 
of  the  Bttperlor  court,  that  a  giand  Jory  la 
an  appendage  of  the  aaparlor  court*  and  ita 
monbeiB  officers  thereof  (In  re  Qannon,  60 
CaL  D41,  11  Paa  240;  Heard  t.  Ptsrae^  8 
CadL  [Maaa.]  SSS,  M  Am.  Dec.  757);  that 
they  are  "persons  Qiecially  InTeated  with 
powers  of  a  Indldal  nature"  (title  8,  pt  1, 
Code  Ctr.  Proa);  and  Uut  "the  grand  Jnry 
must  ingnlre  Into  all  pabUc  oflCenaea  commit- 
ted or  triable  within  the  county,  and  inesent 
then  to  the  court  by  indictmuit"  (aectim  016, 
Pen.  Code). 

While  the  anbject-matter  of  inveatlgatloD 
by  a  grand  Jury  must  fall  within  tbe  fuiglnal 
Juitedlctiai  of  the  superior  court  aa  to  the 
grade  of  cttaaeB,  and  tbe  inquiry  be  dmrly 
defined  when  the  authority  of  the  superior 
court  is  iuTcAed  by  It  to  conywl  a  witneBS  to 
answer,  yet  because  of  the  Inquisitorial  na- 
ture of  the  powers  of  the  grand  jury,  it  la  not 
requisite  that  the  court  shall  be  fully  advised 
of  the  exact  evidentiary  Impwt  of  the  pro- 
posed evidence,  dot  that  it  shall  t>e  informed 
of  every  angle  and  turn  of,  or  keep  pace  with 
the  investigatiim,  or  who  may  be  involved 
Oieret^.  It  must  affirmative  appear,  how- 
ever, that  the  Inquiry  is  within  the  general 
scope  of  the  investlgetion,  and  that  the  sub- 
ject-matter thereof  Is  not  In  excess  of  the  cog- 
nizance of  the  grand  jury. 

A  full  investigation  of  the  matters  referred 
to  In  the  affidavits  of  the  foreman  of  the 
grand  jnry  was  of  transcending  Importance  to 
thepnblic  and  to  the  administration  of  justice, 
for  crimes  of  the  character  mentioned  tend  to 
sap  the  foundations  at  free  goyernment  and 
snbvert  the  will  of  the  people  in  the  exercise 
of  their  electoral  rights.  It  Is  readily  conceiv- 
able that  tbe  Inquiry  had  many  ramifications, 
a  dose  knowledge  of  which  would  properly  be 
Rmfined  to  the  grand  jury  and  to  the  district 
attorney,  and  1  cannot  assent,  therefore,  to 
this  statement  In  the  prevailing  opinion : 

"  •  •  •  It  Is  obvious,  of  cotirse,  that  the 
note  pnrpose  of  the  questions  was  to  obtain 
from  petitioner  proof  of  admiasions  bv  a  client 
ta  him,  tending  In  some  degree  to  snow  com- 
plirity  on  hi«  part  in  the  alleired  crimes  for 
vbich  Hi^gins  et  al.  had  been  indicted,  made 
while  tie  was  acting  as  the  attorney  of  such 
dimt  in  the  very  matter  of  said  alleged  crimes. 

Tliis  excerpt  assumes  the  existence  of  facts 
about  which,  es  I  have  shown,  there  is  seri- 
ous doubt.  But  even  tC  by  "client"  Is  meant 
WooUey  or  Gorman,  or  both,  or  the  unnamed 
"clients,"  the  fact  of  petitioner's  employment 
OQ  behalf  of  Hlggtns  et  al.  should  have  been 
dlvDlged,  whether  the  questions  had  the  Im- 
pwt  alleged  by  petitioner  or  tended  to  the 
effect  described  in  tbe  opinion.  The  test  as 
to  whether  a  communication  Is  privileged  Is 
not  the  effect  the  disclosure  may  have  either 
w  the  client  or  the  attorney,  but  whether 


the  communlcatkm  comea  within  the  rule  of 
privilege,  and  this  question  must  Inevitably 
be  determined  by  tbe  facts  and  dreomstancea 
of  eadi  particular  easa 

The  reaauia  calling  tor  the  Idratlflcation 
of  the  <dlent  are  set  forth  In  Wlgmore  on  Bvi- 
denoe,  {  2813,  and  I  cannot  conceive  of  a 
criminal  ease  where  the  privilege  Is  urged 
that  the  fundamental  fact  of  anploymoit 
may  not  be  inquired  Into.  The  questions  of 
onployment  and  the  privUege  daimed  are  In 
their  eafeenoe  Interdeveodait,  and  each  most 
be  determined  according  to  the  accepted  roles 
governing  them. 

Tbe  general  doctrine  ot  t^ivileged  oommi»- 
Dieatlcma  la  e:vreB8ed  In  the  following  cases: 

"  ♦  •  •  There  is  no  presnmption  of  priv- 
ilege, and  though  its  allowance  may,  in  a  clear 
case,  be  founded  upon  the  voluntary  statement 
of  the  attorney  that  hfs  knowledge  of  the  fact 
of  which  he  is  asked  to  testify  was  acquired  in 
professional  confidence,  yet  wherever  the  cir- 
cumstances suggest  that  the  sufficiency  of  the 
grounds  of  that  statement  should  be  considered, 
it  ia  the  right  of  the  opposing  party  to  demand 
that  the  proponent  of  the  privilege  shall  be 
submitted  to  such  interrogation  as  may  be  neces- 
sary to  test  ita  validity.  Section  748a,  Jones 
on  Evidence;  In  re  Ruos  (D.  C.)  159  Fed.  252; 
People's  Bank  of  Buffalo  v.  Brown  et  al.,  112 
Fed.  6S2,  50  O.  C.  A.  411;  and  Hughes  v. 
Boone,  102  K.  C.  160,  9  S.  286. 

"  •   •   •   It  was  incumbent  on  tbe  party  who 
objected  to  the  examination  *   *   *   to  show 
that  the  commonlcation  was  privileged.  *  •  • 
Carroll  v.  Spragne,  69  CaL  658. 

"Tbe  burden  Ta  on  the  part?  seeking  to  sup- 
press  tiie  evidence  to  show  that  it  Is  within 
the  terms  of  the  statute."  Sharon  v.  Sharon, 
79  Cal.  677,  22  Pac.  26,  131. 

"Authorities  establish  tbe  rule  that  the  at- 
torney may  be  compelled  to  disclose  the  char- 
acter in  which  tbe  client  employed  him. 
*  *  *  It  is  further  to  be  obe«>ved  that,  as 
this  role  has  a  tendency  to  prevent  tbe  fnll 
disclosure  of  the  truth,  it  ought  to  be  strictly 
construed."   Satterlee  v.  Bliss,  36  Cal.  50a 

'"Whethw  or  not  the  circumstances  are  such 
as  to  make  the  rale  of  privilege  applicable  in 
a  particular  case  is  a  question  for  the  court." 
23  Am.  &  Eng.  Ency.  of  Xaw,  71,  citing  cases. 

And  "  *  •  *  as  the  rule  of  privilege  has  a 
tendracy  to  prevent  tbe  foU  dwdosure  of  the 
tmtb.  it  ^oold  be  limited  to  cases  wbk^  are 
strictly  within  the  principle  of  tbe  policy  that 
gave  birth  to  It"  Id.,  citing  Satterlee  v.  Bliss, 
supra,  and  other  authorities. 

The  general  principle  of  privileged  commu- 
nications Is  laid  down  in  Wlgmore  on  EM- 
dence,  S  2285  (4): 

"The  injury  that  would  Inure  to  the  relation 
by  the  disdosnre  of  the  cmnmunicationB  must 
be  greater  than  the  benefit  thereby  gidned  for 
the  correct  disposal  of  Utigatum." 

And  see  aectltm  2382. 

In  n.  8.  T.  Lee  (a  O.)  107  Fed.  704,  refer- 
red to  In  the  majority  i^jdnion,  it  la  said: 

"But  it  is  thought  that  a  counsel  may  not 
state  that  he  gained  the  information  called  for 
from  a  client^  and  then  leave  that  client  mysteri- 
ous, unknown,  and  undefined.  The  court  has  a 
right  to  know  that  the  client  whose  secret  is 
treasured  is  actoal  flesh  and  blood,  and  demand 
his  identification,  for  the  purpose,  at  least,  of 
testing  tbe  statement  which  has  been  made  by 
the  attorney  who  places  before  him  the  shield 
of  this  privilege." 

Tbe  question  arose  there,  as  here.  In  an  in- 
vestigation before  a  grand  jury,  and  in  the 
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light  of  the  erldentiary  record  In  the  case 
at  bar  the  language  is  peculiarly  pertinent, 
since  the  range  of  the  questions  touching  the 
employment  of  petitioner  on  behalf  of  Hig- 
gins  et  al.  was  limited  to  the  identity  of  the 
party  or  parties  who  so  employed  him,  and 
did  not  call  for  a  disclosure  of  any  communi- 
catl<»i  received  after  sndi  employment  was 
entered  into. 

I  appr^end  there  Is  no  dlTislon  of  opinion 
on  the  g«»eral  subject  of  privileged  cooiniuni- 
catlons.  When  the  relation  of  attorney  and 
client  has  been  created,  and  the  obJe<t  of  the 
employment  Is  not  In  furtherance  of  any  crim- 
inal or  fraudulent  purpose  (Jones  on  Bv.  S 
748  and  Wig.  on  Bv.  §  2298),  any  communica- 
tion made  by  one  to  the  other  "during,  in  the 
course  of,  and  for  the  purposes  of  such  em- 
ployment" (section  74Sa,  Jones  on  Bv.)  Is  priv- 
ileged, and  "it  is  immaterial  whether  the  cli- 
ent is  or  is  not  a  party  to  the  action  In  whlcAi 
the  question  Is  put  to  the  legal  adviser." 
(Id.).  It  is  the  privilege  of  the  client,  and  not 
of  the  attorney,  and  the  communication  shall 
not  be  disclosed  by  the  latter  without  the  ex- 
press consent  of  the  former. 

In  determining  in  any  case  the  pivotal 
Question  whether  the  relation  of  attorney 
and  client  Ead  been  created  before  the  com- 
munication passed,  the  Inquiry  should  be  as 
broad  as  the  necessities  of  the  particular 
case,  in  order  to  get  at_the  truth  of  the  mat- 
ter. And  if  the  prior  eislstence  of  the  rela- 
tion is  not  established,  the  communication 
lacks  In  privilege. 

I  shall  assume  again  for  the  purposes  of 
what  Is  to  follow  that  the  superior  court 
found  that  the  relation  of  attorney  and  client 
existed  at  the  time  the  petitioner  was  em- 
ployed on  behalf  of  Higgins  et  al.  by  "fcU- 
enta" — WooUey  and  Gorman  or  others — whose 
secrets  he  la  guarding  by  his  refusal  to  tes- 
tify, and  now  consider  whether,  as  matter 
of  law,  upon  the  record  of  the  proceedings 
from  the  superior  court,  the  communications 
referring  to  the  employment  to  represent  the 
three  men  come  within  the  rule  of  privilege. 
My  conclusion  is  that  they  do  not,  and  this 
rests  on  two  considerations:  First,  that  the 
fact  of  employment  in  criminal  litigation  Is 
never  privileged ;  and,  second,  that  even  if 
the  privilege  may  attach  to  the  fact  of  em- 
ployment in  criminal  proceedings  in  some  in- 
stances, yet  under  the  i>ecullar  drcumstanc- 
es  shown  by  the  record  from  the  superior 
court,  not  only  the  fact  of  employment,  but 
also  the  "charactet^zing  drttumstances," 
should  be  fully  developed. 

The  question  whether  the  fact  of  employ- 
ment may  always  be  Inquired  Into  in  civil 
litigation  whenever  the  claims  of  privilege 
are  urged,  upon  considerations  affecting  the 
rights  of  third  parties,  or  otherwise.  Is  not 
involved  here.  But  I  perceive  no  reason  for 
any  difference  in  the  rule.  It  may  be  sug- 
gested, however,  that  the  rights  of  the  pub- 
lio  are  not  so  Immediately  ooncemed  in  civil 
«■  in  criminal  Utigation,  and  hence  In  relar 
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tlon  to  crimes  against  ttie  state  there  would. 
In  my  opinion,  always  be  stronger  reason 
for  having  the  identity  of  the  Interested  par- 
ties known. 

I  have  pursued  the  subject  at  length  In  or- 
der to  ascertain,  if  possible,  the  reasoning 
the  superior  court  followed  in  the  premises, 
for  it  found  without  qualiflcation  In  tavor  of 
all  the  averments  of  f&ct  and  held  neverthe- 
less that  petitioner  had  placed  himself  in  con- 
tempt of  Its  authority,  and  it  is  our  duty 
not  to  pronounce  the  judgment  void  except 
In  the  face  of  the  strictest  necessity. 

In  toy  examination  of  the  law  I  found  no 
case  on  the  subject  of  contempt  of  court 
whose  facts  bear  resemblance  to  those  of  the 
proceeding  at  bar,  and  it  is  because  of  the 
unusual  state  of  the  facts  that  I  finally  con- 
clude the  superior  court  made  a  finding  on 
the  entire  evidentiary  record — although  it 
does  not  BO  specifically  appear  therein — to 
the  effect  that  because  of  the  peculiar  cir- 
cumstances surrounding  the  employment  of 
petitioner  on  behalf  of  Higgins  et  al.  the 
communications  on  the  subject  should  not 
receive  the  sanction  of  privilege.  I  do  notf 
think  the  court  could  have  reached  any  oth- 
er conclusion. 

According  to  the  claims  of  the  petitioner, 
before  being  retained  for  the  three  men,  he 
had  been  employed  by  certain  "clients," 
WooHey  and  Gorman  or  others,  to  represent 
them  Individually  In  any  matter  that  might 
arise  out  of  the  election  crimes  and  frauds. 
From  certain  averments  in  the  affidavit  of 
petitioner  it  was  doubtless  inferred  by  the 
court  that  the  employment  to  represent  the 
"clients"  came  as  a  result  of  prevalent  ru- 
mors and  articles  that  appeared  in  the  pub- 
lic press,  tending  to  connect  them  with  the 
crimes  claimed  to  have  been  committed  by 
Higgins  et  al.  The  employment  for  the  three 
men  followed.  The  purpose  of  that  particu- 
lar employment  primarily,  of  course,  was  to 
defend  the  original  "clients." 

I  have  given  particular  attention  to  the 
record  of  the  said  proceedings,  with  the  view 
of  determining  the  conclusion  the  court  must 
have  reached  in  reference  to  the  character 
of  the  services  the  petitioner  was  to  perform 
for  the  three  men.  It  readily  occurs  that 
under  all  the  circumstances  presented  there 
might  well  be  an  adversity  of  interest  be- 
tween the  two  sets  of  clients,  and,  of  course, 
if.  that  were  so,  the  law  would  not  support 
the  petitioner  In  att^ptlng  to  repreamt 
both. 

The  court  could  not  have  done  justice  to 
the  state,  as  well  as  to  the  petitioner,  if  it 
failed  to  keep  in  mind  the  common  experi- 
ence in  the  administration  of  criminal  Jus- 
tice that,  in  relation  to  crimes  Involving  con- 
spiracy and  confederation,  those  who  ptsn. 
them  remain  in  the  background,  while  reck- 
less tools  are  sent  forth  to  do  the  actual 
work  under  promises  of  reward,  protection, 
and  defense.  If  exposure  follows,  the  men 
wbo  actually  committed  tbe  criminal  act  are 
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■Mne  brongbt  to  tb»  bar  of  JasHce.  l%en 
an  attorn^,  cbosen  by  the  heads  of  the  en- 
terprise, anieara  to  defend  tbem.  Deferenoe 
18  gennally  paid  to  appeaiances  hy  baring 
one  attorney  for  eadi  IndiTlduat.  If  con- 
Tlctton  fbllows,  the  leaders  In  the  background 
tm  oatarally  anxious  abont  tiie  obtcotne. 
Will  the  district  attorney  be  able  to  obtain 
mnfesstons  from  the  men  already  In  the 
tons  of  the  law,  uiO,  in  that  way,  develop 
til  tht  faets  of  the  crime  and  reach  ont  for 
flieprlaMcoDVinitoraT  InsnCh  ciicnmatanc- 
M  the  adranbigo  of  hiring  an  attorn^  to 
Stdde  the  criminals  already  In  the  datdies 
<rf  tbe  law  can  hardly  be  ezi^gerated.  What 
woold  be  the  coMeptloii  of  duty  on  the  part 
of  sn  attorn^  irbo  would.  In  such  a  sltna- 
ttott,  accqift  anptf^ment  to  r«f>reBent  the 
two  sets  of  malefactors?  Tftto  to  Aot  an  un- 
nsoal  ocpolenee  by  any  means,  as  every  one 
flimlllar  with  criminal  litigation  to  aware. 

If  the  aoperlor  eoart  applied  tte  foregoing 
Ulnstratlon  td  the  strange  fActs  and  drcum- 
itances  of  this  case,  and  then  in  Judging 
petitioner's  omdnct  reached  the  conclusion 
tbat  WooUey  and  Gorman  were  original  con- 
Bpirators  in  tbe  scheme  to  dfibandk  the  elec- 
tion,  and  Biggins  et  aL  were  merely  tooto 
to  do  the  actual  work,  would  It  be  expected, 
Bnder  any  rule  of  law»  ttiat  the  ennmunlGa- 
tlons  In  relation  to  the  onployment  of  pett- 
tlonw  m  behalf  of  H^glns  et  aL  tfiould  be 
heU  prlTlieged?  ^le  Inherent  circumstances 
plainly  saggeat  that  there  were  two  aneh 
dasses  of  partidpanta  in  the  mterprlse— 
one  in  the  conception  and  the  ottier  in  tiie 
onnmlsston  of  the  election  crimes  and  frauds. 

How  are  tbe  interests  nf  Justice  to  be  safe- 
(uarded  If  an  attorney  Is  permitted  to  form 
socb  dlrergeat  alliances^  To  illustrate:  I^ 
la,  ttie  progress  ot  the  inreetlgaticHi  or  prese- 
ention,  it  seemed  to  be  for  tlie  mutual  bene- 
fit of  the  stat^  and  the  inrolTed  mea  that, 
upon  conrideratlona  of  mitigation  or  immuni- 
ty, the  latter  make  to  the  authorities  dis- 
closures corerlng  the  criminal  aiterprlse  to 
Tlolate  the  election  laws  on  a  wholesale  scale, 
would  the  petitioner  be  in  a  posltton  to  ^re 
dirinterested  advice  to  his  clients  In  the 
open  in  the  face  (tf  hla  pwsonal  emidoymeat 
for  the  "CUoite"  in  the  dark?  If  such  prac^ 
tlces  are  to  be  tolerated,  then  assuredly  an 
attorney  under  the  corer  of  his  profetfiional 
status  could,  with  assuranra  of  security,  be 
gnll^  of  conduct  whlidi  would  be  reprehoid- 
ed  by  the  law  if  committed  by  another. 

An  attmrnv  to  required  to  take  the  con- 
stltntlonal  bath  of  oflSce  to  faithfully  lUs- 
cha^  the  duties  of  an  attorney  and  coun- 
selor at  law  to  the  best  of  his  knowledge 
and  ability  (section  27S,  Code  Clr.  Proc.),  and 
hto  dnties  are  prescribed  by  law  (section  282, 
Id.),  among  which  are: 

"  •  *  •  (4)  To  employ,  for  the  purpose  of 
malntainl^  the  caaes  conSded  to  bim,  auch 
meana  only  aa  are  conaiste&t  with  truth,  and 
never  aeek  to  mialead  the  judge  or  aoy  judicial 
officer  by  an  artifice  or  faiue  atatement  of  fact 
or  law; 


"(5)  To  maintatn  Ivrlolate  the  confldeDcea,  and 
at  erery  peril  to  hnnsdf,  to  preaarve  the  a»- 

creta  of  bis  client." 

On  the  record  here  It  Is  proper  to  Inquire, 
Whose  confldenee  would  the  petitioner  main- 
tain, and  whose  secrets  would  be  preserved? 
It  to  idle  to  think  that  WooUey  and  Gorman 
09  tbe  "clients"  employed  pedttoner  on  be- 
half of  Hlgglns  et  aL  simply  tor  the  pur- 
pose of  securing  an  adequate  defense  for 
them,  for  the  whole  record  to  at  war  with 
any  sndi  suggestion.  The  auperim  court 
must  have  contiuded  that  the  real  purpose 
was  nearer  to  the  Individual  anxieties  of 
tbe  original  cllenta.  If  these  reflections 
are  warranted,  then  the  petitioner  was  In- 
v<Aved  In  a  conflict  of  doty,  In  which,  con- 
sidering the  drcumstences  of  the  employ- 
m«it,  the  Interests  of  the  three  men  would 
probably  be  snbordlnated  to  those  of  the 
others ;  and  If  this  be  so,  the  petitioner  has 
doubtless  bem  more  coac»ned  in  the  pro- 
ceedings about  the  nature  of  hto  engagement 
to  rqiiresent  Hlgglns  et  si.  than  he  was  over 
Uie  prospect  of  tbe  disclosure  of  the  tact  of 
the  onploymeat  itself.  If  petitioner  were  re- 
tained by  WooU^  and  Gorman  or  the  un- 
named cllenta  to  protect  them  at  all  hazarda, 
thm,  in  my  opinl«i,  he  was  not  free  to  ac- 
cept eroploymuit  to  represent  the  three  men, 
and  thto  polnte  to  the  necessity  of  showing 
"the  characterixlng  drcnmstances"  In  such 
*  cassL  Tbe  dual  employment  to  disturbing, 
no  matter  from  what  angle  It  may  be  viewed, 
and  In'  8n<!h  drcumstences  tbe  law  should 
frown  upon  flie  rdation,  for  to  sanction  it  to 
to  leave  the  tow  weakw  and  to  place  a 
premium  on  unethical  conduct,  or  something 
more  serious.  It  to  not  to  be  held  that  the 
tow  to  susceptible  of  such  stoltlflcatlcai. 

No  client,  in  the  suggested  situation  of 
the  p^tioner's  original  "cUeots,"  to  eotiaed 
to  Uie  services  of  an  attorney  tor  the  col* 
lateral  purpose  indicated  here,  and  an  at- 
torney should  not  be  permitted  to  be  so  em- 
ployed, and  If  be  would  guard  hto  profes- 
sional honor  and  standing,  and  value  hto 
own  liberty,  he  would  not  be  willing  to  be. 

Upon  the  remaining  question  whether  tbe 
petitioner  Should  have  been  compelled  to 
state  tbe  source  from  which  be  obtained 
the  ball  money,  I  am  not  free  from  doubt 
Tbe  petitioner,  we  have  seen*  st^ed  unequiv- 
ocally that  he  had  been  employed  sfsiarate- 
ly  by  Woolley  and  Gorman  on  October  17th, 
and  that  before  the  "cllente"  engaged  him 
for  Higglna  et  aL  tbey  retained  him  for 
themselves.  It  was  stiputoted  betweoi  pe- 
titioner and  tbe  district  attorn^  that  the 
ball  mon^  was  deposited  on  October  19th. 

If  the  court  found  that  the  "dlente"  were 
Identical  with  Woolley  and  Gorman,  and 
that  petitioner  was  employed  to  represent 
Biggins  prior  to  October  19th,  thra  under 
tbe  rule  governing  the  findings  of  the  superi- 
or court  <m  habeas  corpus  it  would  be  prop- 
er to  condnde  here  that  tbe  ball  was  deport- 
ed for  Higglna  during  the  exUtence  of  ttie 
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relation  of  attorney  and  client  between  blm 
and  the  petitioner,  and  upon  this  theory  the 
point  as  to  how-tbe  employment  was  brought 
about  would  lose  some  of  Its  importance 
when  considered  In  cxmnection  with  the  ques- 
tion of  ball.  This  view  proceeds  on  the  as- 
sumption that  in  regard  to  the  ball,  com- 
munications passed  between  petitioner  and 
Biggins  as  well  as  the  petitioner  and  the 
"clients"  who  furnished  the  ball.  The  de- 
positing of  bail  by  an  attorney  on  behalf  of 
his  client  in  the  due  course  of  employment 
would  ordinarily  be  deemed  a  communica- 
tion between  attorney  and  client  within  the 
meaning  of  privilege,  but  there  may  be  some 
question  In  this  case  whether  the  superior 
court  found  It  was  a  communication  for  the 
"purposes  of  such  employment" 

However,  as  already  stated,  on  the  ques- 
tion of  ball  I  entertain  some  doubt,  which 
I  ahali  resolve  on  the  side  of  Che  petitioner. 
People  T.  Atkinson,  40  CaL  284. 

Applying  the  rule  of  decision  on  habeas 
corpus  (In  re  Sbortridge,  S  CaL  App.  371,  90 
Pac  478),  to  the  record  and  the  law  on  the 
question  of  employment,  I  am  of  opinion 
that  the  writ  should  be  dlsmlaaed,  and  the 
petitioner  remanded. 


In  ro  TOOLETS  ESTATE.   (Sac.  2280.) 

(Supreme  Court  of  California.    May  12,  191S. 

On  Rehearing,  Juse  10.  1016.  Dis- 
senting Opinion,  June  11,  1915.) 

1.  WnXB  «5>4C6— CORSTBCCnON. 

The  words  of  a  will  are  to  be  taken  In  the 
ordinary  and  grammatical  sense,  unless  a  clear 
intention  to  use  them  In  another  loiae  can  be 

collected. 

[Ed.  Note.— For  other  cases,  see  WIUs,  Cent 
Dig.  I  874;  Dec.  Dig.  «=»456.] 

2.  Wills  «bb4OT— OoRBraucrnow— TteTAiiBH- 
TART  Disposmoits— "DsauuE." 

Civ.  Code,  S  1322,  provides  that  a  distinct 
devise  or  bequest  cannot  be  affected  by  any  rea- 
sons  assigned  therefor,  or  by  any  other  words 
not  equaUy  clear,  or  by  inference  from  other 
parts  of  the  wUJ,  or  by  an  Inaccurate  recital  of, 
or  reference  to,  its  contents  in  another  part 
of  the  will.  A  will  provided :  "I  give  all  my 
property  at  my  deato  to  my  daughter  Logan 
Mattie  Tooley.  If  at  her  death  she  has  neither 
buBband  or  children  I  dealre  any  property  that 
may  be  left  divided  equally  among  my  sisters 
and  brother,"  Held,  that  the  word  "desire" 
indicated  the  wish  of  testatrix  regarding  the  dis- 
position of  tbe  property,  and  was  a  dupoaitive 
and  testamentary  provision,  binding  upon  the 
court  in  tbe  distribuUoD  of  the  estate,  so  that, 
where  the  daughter  survived  the  testatrix  and 
died  unmarried, .  the  property  was  to  be  dis- 
tributed to  the  brother  and  sisters  of  tbe  tes- 
tatrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  9&4,  986;  Dec.  Dig.  «»467. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Derire.] 

8.  Wills  «=>675— Testahehtast  Tsvbi— 
Pbeoatobt  Wobds. 

Such  provision  was  a  command  sufficient 
to  effect  a  testamentary  disposition  of  the  prop- 
erty, and  not  an  expression  of  a  wish  or  pref- 


erence directed  to  the  daugbterj  so  that  there 

was  no  precatory  trust  reposed  in  her. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S5  1587-1589 ;   Dec.  Dig.  «=»075.] 

Department  1.  AM)eaI  from  Superior 
Court,  Glenn  County ;  Wm.  M.  Finch,  Judge. 

In  the  matter  of  the  estate  of  Martha  L. 
Tooley.  From  a  decree  of  distribution,  tbe 
brother  and  sisters  of  the  decedent  appeal. 
Reversed. 

Frank  Freeman,  of  Willow,  for  appelluiti. 
Gloin  West,  Bee  F.  Oels,  and  Dnrard  F. 
Gels,  all  of  Willow,  for  re^n^t. 

SHAW,  J.  The  transcript  presents  an  ap- 
peal by  the  brother  and  slaters  of  the  dece- 
dent from  a  decree  of  the  superior  court 
making  dlstribntjion  of  her  estate.  The  sole 
question  preeokted  is  the  OHiatniction  of  the 
last  will  of  the  decedent.  The  will  reads  as 
follows: 

"I  give  all  my  property  at  my  death  to  my 
daughter  Logan  Mattie  Tooley.  If  at  het 
death  she  has  neither  husband  or  children  I 
desire  any  property  that  may  be  left  divided 
equally  among  my  sisters  and  brother. 

"Martha  L.  Totdey." 

Tbe  danghter,  Logan  Mattie  Tooley,  sur- 
vived her  mother,  the  testatrix,  but  died  be- 
fore the  petltUm  tor  dtotxibntlon  was  filed. 
She  also  left  a  will  by  which  she  gave  all 
her  iwopertjr  to  Letmard  Lenus  Klenuner, 
subject  to  a  small  annuity.  She  was  unmar- 
ried at  the  time  of  her  death,  and  bad  no 
childrea.  Letters  of  administration  with  tbt 
will  annexed  were  granted  upon  her  estate. 
In  the  petition  for  distribution  of  tbe  moth< 
er's  estate  tbe  executor  asked  that  distribu- 
tion thereof  be  made  to  the  brother  and  sis- 
ters of  Martha  L.  Tooley.  The  administra- 
trix of  tbe  dai^ter's  estate  filed  an  opposi- 
tion to  this  petition,  and  asked  that  distribu- 
tion be  made  to  said  administratrix  for  the 
benefit  of  tbe  estate  of  said  Logan  Mattie 
Tooley.  The  coort  denied  the  petition  for 
distrihntlon,  end  sustained  the  opposition 
thereto.  Distribution  was  made  accotdingty 
to  the  administratrix  of  the  estate  of  the 
daughter  for  the  boieflt  of  said  estate. 

The  contratlon  of  the  respondents  is  that 
the  first  paragraph  of  the  will  vests  the  es- 
tate of  the  property  of  the  mother  absolutely 
in  the  daughter,  Logan  Mattie  Tooley,  and 
that  the  second  paragraph  is  ineffectual  to 
change  this  disposition.  They  rely  upon  the 
rule  set  forth  In  section  1322  of  the  ClrU 
Code.  It  is  as  follows: 

"A  clear  and  distinct  devise  or  bequest  can- 
not be  affected  by  any  reasons  assigned  therefor, 
or  by  any  other  words  not  equally  clear  and 
distinct,  or  by  inference  or  ar^ment  from  oth- 
er parts  of  the  will,  or  by  an  inaccurate  recital 
of  or  reference  to  its  contents  in  anothra*  part 
of  the  win." 

The  argument  is  that  the  words  of  the  eec- 
<Hid  paragraph  of  the  will  are  not  as  clear 
and  distinct  as  those  of  the  first  paragraph, 
and,  consequently^  that  they  cannot  affect  tbe 
clear  and  distinct  devise  and  bequest  cost- 


4sa>For  other  cam  see  aame  toplo  and  KBT -NUMBER  lo  aU  Kcy-Nambared  DigMts  and  Indusi 


Digitized  by 


Google 


OkL) 


m  RE  tooi;et*s  sstatb 


675 


tiloed  In  the  flnt  pftragnph.  Ttae  basis  of 
tills  aixoment  Is  that  tbe  word  "desire,"  In 
the  aeoood  paragraph,  is  not  to  be  tftkrai  as  a 
poaltiTe  dlqNMdtlon  of  the  pn^erty,  bat  only 
as  an  expression  of  a  wish  or  preference  di- 
rected to  tbe  devisee  Logan  Mattie  Tooley. 
We  are  the  oidnitm  that  this  position  Is 
antoiable. 

[1]  The  words  of  a  will  are  to  be- taken  in 
their  ordinary  and  grammatical  sense,  unlesa 
a  dear  Intention  to  nse  them  in  another 
sense  can  be  collected. 

[2,  t]  Tbe  aecond  clause  of  the  will,  if  tak- 
en alone,  would  constitute  a  clear  dlapoidtlon 
of  tbe  remainder  at  the  deaUi  of  the  testatrix 
fo  her  brothers  and  sisters.  The  rule  Is 
practically  universal  that  words  In  a  will  in- 
dicating the  wish  of  the  testator  regarding 
tbe  disposition  to  be  made  of  her  property 
by  the  law  at  her  death  are  to  be  taken  as  a 
lUspoeitlre  provlslou.  The  correct  rale  la 
clearly  stated  in  Board  v.  Oulp,  tSl  Pa.  470, 
25  Aa.  118,  as  follows: 

"Where,  however,  words  of  recommendation, 
request,  and  the  like  are  used  in  direct  reference 
to  the  estate,  tbey  are  prima  facie  testamentary 
and  imperative^  and  not  precatory.  *  *  * 
Should  the  testator  say  merely,  'I  desire  A.  B. 
to  have  one  thousand  dollars,'  it  would  be  as 
effectual  a  legacy  aa  If  he  was  expressly  to  di- 
rect, or  will  It,  or  were  to  add,  'out  of  my  es- 
tate,' or  that  it  should  be  paid  by  bis  executor, 
'rne  reason  Is  obvious.  A  will,  in  its  *  *  * 
nature,  is  the  disposition  which  the  testator 
desires  to  have  made  of  his  estate  after  his 
death.  All  the  expressioDB  Indicative  of  his 
wish  or  will  are  commands.  It  is  different 
vhen.  having  made  a  disposition,  he  expresses 
a  desire  that  the  legatee  or  devisee  should  make 
a  certain  ase  of  bis  bounty." 

In  Estate  of  Mart!,  132  Oal.  671.  81  Pea 
96S,  tbe  court,  upon  this  subject,  said: 

*'Wliile  the  desire  of  a  testator  for  the  dis- 
position of  his  estate  will  be  eoustnied  as  a 
command  when  addrefsed  to  bis  executor,  it 
will  not,  when  addressed  to  his  legatee,  be  con- 
strued as  a  limitation  upon  the  estate  or  inter- 
est which  he  has  given  *  *  *  in  abeiriute 
tenna." 

In  the  Tooley  will  the  words  of  the  second 
clause  are,  in  the  amse  here  referred  to,  "ad- 
dressed to  the  executor,"  and  are  mandatory. 

The  respondents  here  deny  that  there  is 
dther  a  precatory  truat  or  disposition  of  the 
remainder.  The  Marti  Case  eatabllBbes  be- 
yond Question  that  there  is  here  no  trust 
The  result  would  be  that  the  seccmd  clause 
would  be  wholly  inefCectual,  which  la  con- 
trary to  the  rule  of  section  1325  (Civ.  Code) 
that  a  will  is  to  be  so  interpreted  as  to  give 
some  effect  to  every  clause,  rather  than  so 
as  to  tender  any  expression  Inoperative. 

The  proposltiui  that  words  expresslDg  de- 
sire or  wish,  when  directed  to  the  estate,  and 
not  to  some  devisee  with  respect  to  the  prop- 
erty received  by  such  devisee,  are  to  t>e 
deemed  as  dl&posltlve  expressions  ei'lnclng 
the  will  of  the  testator  with  respect  to  tbe 
property,  is  thoroughly  well  established.  In 
Estate  of  Wood,  38  Cat  80,  the  will  b^gan  aa 
follows: 

**I  wish  five  thousand  dollars  to  go  to  John 
C  Colcb  in  tits  event  of  my  dying  intestate." 


Notwithstanding  tbo  lufe  of  the  word  'In- 
testate," the  eonrt  held  Qiat  tliis  constituted 
a  will,  saying: 

"It  clearly  fills  the  definition  of  a  will  given 
by  approved  writers  on  that  branch  of  the  law, 
vis.:  'Tlw  deelaiatiDn  ot  a  man's  mind  as  to 
the  manner  in  which  he  would  have  bis  prop- 
erty or  estate  disposed  of  after  death.' " 

To  hold  otherwise,  the  court  remarked, 
would  be  to  assart  that  he  went  through  the 
solemn  form  of  executing  such  an  instrument 
for  no  purpose  whatever.  The  following  cas- 
es declare  that  the  word  "deeire,"  or  other 
similar  expression,  wheu  used  to  declare  the 
disposition  to  be  made  of  property  at  the 
death  of  the  testator,  and  not  as  a  request  or 
prayer  directed  to  a  devisee  or  legatee  con- 
cerning Budx  devise  or  legacy,  la  a  diapoei- 
tlve  command,  testamentary  In  diaracter, 
and  not  precatory,  but  a  positive  direction 
Undlng  upon  tbe  court  In  the  distribution  of 
tbe  estate:  Banuv  ▼*  Hayee,  11  Hont  S71, 

20  Pac.  282.  28  Am.  St  Rep.  405;  McHurry 
V.  Stanley.  00  Tex.  231,  6  8.  W.  412;  Stewart 
r.  Stewart,  01  N.  J.  Eq.  28,  47  AtL  633;  Web- 
er v.  Bryant,  161  Mass.  403.  37  N.  £.  303; 
Appeal  of  Philadelphia,  112  Pa.  474.  4  AtL  4 ; 
Meehan  t.  Brennen.  16  App.  Dlv.  3^  45  N. 
Y.  Suppb  68;  Taylor  v.  Martin  (Pa.)  8  AtL 
922;  Oyster  v.  KnuU,  137  Pa.  44S,  20  AU.  624, 

21  Am.  St  Rep.  890;  Brasher  t.  Mardi,  15 
Ohio  St  Ul ;  Wood  v.  Camden,  etc.,  Co..  44 
N.  J.  £q.  460,  U  AU.  885 ;  PhllUps  T.  PhllUps. 
112  N.  Y.  205,  10  M,  K  411»  8  Am.  St  Rep. 
737. 

In  view  of  these  authorities  it  cannot  be 
said  that  the  words  at  the  second  paragrai^ 
of  the  will  are  not  equally  clear  and  distinct 
aa  those  of  tbe  first  paragraph.  We  think 
no  case  can  be  found  in  which  a  will  Indlcat- 
Ing  a  dl4>oaltion  of  property  by  tbe  word 
"desire"  or  "wish"  bas  been  held  not  to  be 
sufficient  to  constitnte  a  wUL  The  meaning 
of  the  word,  when  used  in  sut^  oonnectlon 
In  a  will,  is  as  clear  as  that  at  any  other 
word  In  Uie  language 

^Hie  decisions  upon  the  question  whether  or 
not  words  of  recommendation,  entreaty,  or 
desire  directed  to  a  devisee  or  legatee  asking 
or  enjoining  a  disposition  of  the  thing  de- 
vised or  bequeathed  are  precatory  words  suf- 
ficient to  establish  a  trust,  or  are  maze  ex- 
pressions  leaving  the  matter  to  the  discretion 
of  the  devisee  or  legatee,  have  no  l)eartng  up- 
on this  caae.  Such  questions  arise  only  whoti 
the  request  Is  made,  or  from  the  context  is 
construed  to  be  made,  to  the  devisee  or  lega- 
teei  Where  the  words  are  used  to  describe 
a  disposition  of  property,  that  Is,  where  they 
are  directed  to  the  executor  or  to  tbe  law, 
and  not  to  a  devisee  or  legatee,  the  authori- 
ties are  nnlform  that  tbe  winrd  im  sufficient  to 
declare  a  disposition  of  the  property.  Tba 
second  paragraph  of  the  will  Is  not  directed 
to  Logan  Mattie  Tooley  at  all,  but  la  a  clear 
atatement  that  upon  her  death  without  hus- 
band or  children,  whatever  of  her  mother's 
estate  then  remains  la  to  be  divided  equally 
among  the  slsteni  and  brother  «£  Martha  L. 
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Tooley.    For  these  reasons,  we  are  of  tbe 
opinion  that  the  court  below  etred  in  making 
the  decree  complained  ot 
The  decree  of  dlstritratloa  la  rereroed. 

We  concor:  SLOSS,  J.;  I<A.WLOR,  J. 

PER  CUBIABl   Rehearing  denied. 

ANGBLLOTTI,  O.  J.  I  dissent  from  the 
order  denying  a  rehearing.  To  my  mind  It 
Is  correctly  stated  In  the  petition  for  rehear- 
ing that  the  theory  of  the  departm»it  opin- 
ion apparently  Is  that  words  which  may  proi>- 
erly  be  held  sufficient  to  show  a  primary  or 
direct  derlse  of  property  will  necessarily  be 
snfflclent  to  qualify  or  cat  down  an  absolute 
estate  In  the  same  property  given  In  un- 
equivocal language  by  a  preceding  provision 
of  the  niii.  Such  a  theory,  Z  think,  finds  no 
support  In  the  authorities.  The  question  is 
not  whether  Bud\  words  as  are  used  In  the 
second  paragraph  of  the  will  here  Involved 
■  would  be  taben  as  a  positive  disposition  by 
the  testatrix  of  the  property  referred  to,  If 
they  were  the  only  words  In  the  will  relative 
to  such  property,  but  whether,  considered  in 
connection  with  the  words  of  the  first  para- 
graph referring  to  the  same  property,  and 
clearly  and  distinctly  devising  an  abfolute  es- 
tate therein,  they  show  an  intent  on  the  part 
of  the  testatrix  to  limit  the  effect  of  ttie  dis- 
position made  by  such  paragraph.  In  the 
determination  of  this  quesUon,  section  1822 
of  the  ClTll  Code  Is  applicable.  I  am  of  the 
opinion  that  the  Judge  of  tbe  lower  court  was 
correct  In  his  concluirion  tbat  the  words  used 
in  the  second  paragraph  with  relation  to  this 
property  are  "not  equally  clear  and  distinct" 
as  those  used  in  the  first  paragraph,  that, 
considered  in  connection  with  Hie  first  para- 
graph, they  foil  to  show  any  Intention  on  the 
pert  of  the  testatrix  that  her  daughter 
should  take  leas  tiian  an  absolute  estate,  and 
that  they  abonld  be  considered  as  nothing 
more  than  the  expresslim  ot  a  wish  or  desire 
on  the  {tart  of  the  testatrix,  addressed  to  her 
daughter. 


In  za  HASKINS'  ESTATE,  (ti.  A.  4107.) 
(Supreme  Court  of  (Sollfornia.   Hay  28,  1015.) 

1.  Taxation  «s>00&— iNHEarrAUCE  Tax— Ap- 

FBAiSAL  or  Estate— STATuns. 

Under  Code  Civ.  I'roc  |  1444,  providiog 
for  the  appointment  of  wpraisers  of  estates 
in  probate,  and  under  the  lonerltanee  Tax  Law 
(St  ISll,,  713),  the  eoDtraUer  names  one 
or  more  inheiitance  tax  appraisers  la  eat^ 
county.  The  court  in  probate  names  three  dis- 
interested appraisers  for  each  estate  in  pro- 
bate, of  wfaioi  one  must,  and  the  others  may, 
In  the  court's  discretion,  be  selected  'from  Uie 
authorized  Inheritaoce  tax  appraisers  within  the 
county;  and  if  the  InheritaDce  tax  appraiser 
falls  to  act  as  one  of  the  probate  appraisers, 
the  expense  of  maldng  the  inherttaace  tax  ap- 
praisement must  be  paid  out  of  the  estate,  and 
not  out  of  tbe  inheritance  tax  fund. 

iEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  If  1728-1731;  Dec  Dig.  «s>tK)5.] 


2.  Taxatiow  «»S95— iNHsaiTANOB  Tax  Ap- 

pbaiseb—Ddtieb— Statute, 

Under  tbe  Inheritance  tax  law  (St.  1911, 
p.  TIR),  the  doty  of  an  inheritance  tax  ap- 
praiser in  to  report  on  tbe  character  and  prob- 
able value  of  so  much  of  the  esute  aa  la  liable 
to  the  tax,  and  to  determine  whether  transfers 
of  property  have  been  made  by  the  deceased 
of  a  nature  rendering  tiie  transferred  property 
liable  to  the  tax. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1714-1721;  Dec.  Dig.  «=>895.] 

3.  Taxation  ^5>895  —  Inhbbitahgs  Tax  — 
Pboceedinos  fob  Assesbuknt. 

Under  Inheritance  tax  law  (St  1011,  p. 
713),  wh««  the  probate  court  entertained  a 
petition  for  the  distritMitlon  of  an  estate,  which 
erroneously  alleged  that  no  inheritance  tex  was 
payable  thereon,  whereupon  the  court  settled 
the  executor's  account  and  distributed  the  es- 
tate to  him,  from  which  decree  the  controller 
of  the  state  appealed  on  tbe  sround  that  there 
was  an  inheritance  tax  due,  and  that  the  legal 
steps  had  not  been  taken  to  assess  such  tax, 
upon  which  appeal  the  court,  by  a  nunc  pro  tune 
order,  corrected  the  decree  of  final  distribution 
by  finding  that  an  inheritance  tax  of  S27.67 
was  due  the  state,  which  was  ordered  paid,  and 
was  tendered  to  the  county  treasurer,  « ho  re- 
fused it,  the  refusal  ot  the  treasurer  was  justi- 
fied, since  the  Inheritance  tax  law  comtemplates 
notice  and  a  hearing;  of  the  report  of  an  in- 
heritance tax  appraiser,  and  determination  of 
the  amount  of  tax  by  the  court  after  such  hear- 
ing, and  authorization  to  the  county  treasurer 
to  receive  the  tax,  when  such  proceedings  have 
been  had,  while  tne  ex  post  facto  order  of  the 
court  attempting  to  amend  its  decree  could  not 
cure  its  radical  omissions  of  appraisal,  etc. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  1714-1721;  Dec.  Dig.  ^»S95.] 

Department  2.  Appeal  fnnn  Snperior 
Court,  LoB  Angeles  County;  James  0.  Rives, 

Judge. 

In  tbe  matter  ot  the  estate  of  Laura  J. 
Raskins,  deceased.  From  a  decree  aettltng 
the  account  of  George  M.  Hasklns  as  exec- 
utor, and  distributing  the  whole  of  the  en- 
tate  to  8a<^  ezecntor  free  of  any  Inheritance 
tax.  the  controller  of  tbe  state  appeals.  Re- 
versed, with  directions. 

Robert  A.  Waring,  Inheritance  Tax  Atty., 
of  Sacramento,  and  John  W,  Carrlgan,  Asst 
Inheritance  Tax  Atty.,  of  I^os  Angles,  for 
appellant.  Harry  6.  Washburn,  of  Lea  An- 
geles,  for  respondent 

HENSHAW,  J.  By  the  wHI  of  Laura  J. 
Hasklns,  deceased,  all  of  her  estate  was  giv- 
en to  her  stepson,  George  ai.  Hasklns.  This 
will  was  duly  admitted  to  probate,  and  all 
probate  proceedings  thereunder  were  regular- 
ly had  and  taken.  The  time  came  when  the 
estate  was  ready  to  be  closed,  and  George  M. 
Hasklns,  above  named,  who  was  also  the  ex- 
ecutor of  the  estate,  filed  his  final  account 
and  report  and  therewith  his  petition  for  dis- 
tribution. It  was  set  forth,  and  on  the  hear- 
ing shown,  that  the  estate  consisted  of  $1,- 
055.39  in  money ;  that  there  were  no  oflTsets 
against  this  amount  for  claims  or  credits  or 
disbursements.  Erroneously  the  petition  de- 
clared that  no  inheritance  tax  was  charge- 
able or  payable  upon  the  inheritance  of  George 
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H.  Haiiklim,  or  upon  any  oi  the  property  <a 
tbe  estate.  Thereupon  the  court  settled  the 
final  acoonnt  and  dlstribated  the  whole  of  the 
estate  to  Gtewge  M.  Hasklna.  From  this  de- 
cree the  ccmtroller  of  the  state  appealed,  up- 
on tbe  gronnd  that  there  was  an  Inheritance 
tai  due  to  the  state,  and  that  the  st^  pre- 
scribed bj  lav  had  not  been  taken  In  the 
matter  of  the  appraisement  of  such  Inherit- 
ance tax,  and  that  the  decree  of  distribution 
made  no  award  to  tbe  state  of  such  a  tax. 
Followlnff  tbe  taking  of  this  appeal  tbe  court, 
b7  a  nunc  pro  tunc  ordw  corrected  tbe  decree 
tst  final  distribution,  the  correction  consisting 
in  a  finding  that  an  inheritance  tax  <tf  f  27.- 
67  was  due  the  state  of  Cidlf  (nroia ;  that  this 
ram  was  "in  open  court"  ordered  paid ;  "that 
Bald  executor  tendered  the  amount  of  said 
Inboitance  tax  to  the  county  treasurer  of  the 
coun^  of  Ldb  Angeles  on  the  7th  day  of  Oc- 
tober, 1014"  (the  day  upon  wliicb  the  wig- 
Inal  decree  of  final  dtstribotion  was  made) ; 
and  that  the  county  treasurer  refused  to  re- 
ceiye  this  sum. 

It  is  not  in  question  but  that  the  amount  of 
the  inheritance  tax  which  the  court  thns  de- 
creed Is  the  amount  Justly  due  to  the  state 
nnder  the  law.  Inheritance  Tax  Law  1911, 
H  2-4  (Stats.  1»U,  p.  713,  et  seq.).  The 
prooedoxe,  however,  whldi  the  court  ad(Vted, 
it  is  urged.  Is  so  at  variance  with  tbe  law 
governing  the  matter  |s  to  call  tor  a  revers- 
al, wltb  directions  to  the  court  in  probate  to 
proceed  in  conformity  with  that  law.  To 
tbe  method  of  procedure  laid  down  we  are 
thus  brought 

Section  1444  of  the  Code  of  Civil  Procedure, 
as  it  originally  stood,  made  provision  for  the 
appointment  of  three  appraisers,  any  two  of 
whom  may  act,  and  who  perform  the  fa- 
miliar function  of  appraisers  of  estates  In 
probate.  As  amended  In  1911,  that  section 
DOW  pre&crlbes  that  the  judge  must  appoint 
of  the  three  probate  appraisers  one  who  Is 
an  Inberltauce  tax  appraiser.  Section  14  of 
the  Inheritance  Tax  Act  of  181B  <St  1913,  p. 
1076)  provides  that  tbe  stiite  contrbller  shaU 
appoint— 

"ons  or  more  persons  In  eadi  county  of  the 
state  to  act  as  inheritance  tax  appraisers  there- 
in. Every  such  inheritance  tai  appraiser  (in 
addition  to  any  fees  paid  him  as  appraiser 
noder  section  1444  iyt  the  Code  of  CHvii  Proced- 
are)  shall  be  paid  by  the  county  treasurer  out 
of  any  funds  tbat  be  may  have  in  his  hands 
on  account  of  said  tax,  on  presentation  of  a 
Bworn  itemized  account  and  on  the  certificate 
of  the  superior  court,  at  the  rate  of  five  dollars 
ver  day  for  every  day  actually  and  necessarily 
emidoyed  in  said  inheritance  tax  appraisement, 
together  with  hia  actual  and  necessary  traveling 
and  other  incidental  expenses,  and  tbe  fees  paid 
sncb  wttnCBocn  aa  he  shall  suhpc^a  Itefore  him, 
vhidi  fees  shall  be  Uie  same  as  those  now  paid 
to  witnesses  subpoAlaed  to  attend  in  courts  of 
record;  provided,  tbat  In  any  probate  proceed- 
ing in  which  the  executor  or  administrator  shall 
have  failed  to  have  bad  the  inheritance  tax 
appraiser  act  as  one  of  the  appraisers  under 
section  1444  of  the  Code  of  Civil  Procedure  and 
to  have  paid  him  his  fees  therefor,  the  expense 
of  maidng  the  inheritance  tax  appraisement  in 
this  act  provided  for  shall  be  paid  out  of  said 
14»P.-«7 


estate,  and  the  executor  or  admlniatrattw  there- 
of shall  be  liable  for  said  fee.*^ 

Section  16,  eubdivialiHi  "a"  of  the  same 
act,  declares  that: 

"When  any  superior  court  having  jurisdic- 
tion in  probate  of  the  estate  of  any  decedent, 
or  a  jijdge  of  such  court,  shall,  in  accordance 
with  section  1444  of  the  Code  of  Civil  Pro- 
cedure, appoint  tbe  appraiser  or  appraisers  in 
said  section  -provided  for,  said  superior  court 
or  jude:e  thereof  shall  also  at  the  same  time  des' 
ignate  and  appoint  an  inlieritance  tax  appraise^r 
(unless  such  designation  and  appointment  be 
previously  made)  to  ascertain  and  report  to 
said  superior  court  tbe  amount  of  inheritance 
tax  due  upon  any  property  paasing  in  said  pro- 
bate proceeding,  or  ^  lien  tbereon,  or  upon  any 
other  property  transferred  within  the  meaning 
of  subdivi^on  3  of  section  2  of  this  act,  to  any 
person,  iuatitntion  or  corporation,  taking  prop- 
erty under  and  by  virtue  of  said  probate  pro- 
ceedings, together  with  such  other  additicmal 
information  as  shall  assist  said  court  in  the 
determination  of  said  tax.  ♦  *  •  Upon  the 
completion  of  his  inheritance  tax  appraisement 
in  any  probate  proceeding,  the  inhentence  tax 
appraiser  shall  make  a  report  in  writing  to  the 
superior  court  of  the  clear  market  value  of  the 
several  interests  in  the  estate  of  tbe  decedent, 
and  shall  report  tbe  amount  of  inheritance  or 
transfer  tax  diargeable  against,  or  a  lien  up- 
on such  interests,  acquired  by  virtue  of  sfud 
probate  proceedings  or  by  any  transfer  within 
the  meaning  of  this  act  to  any  person,  institu- 
tion or  corporation  acquiring  any  property  by 
virtue  of  said  probate  proceedings,  t^euer  with 
such  other  facts  as  may  advise  the  court  In  re- 
gard thereto,  or  which  the  court  may  require, 
and  may  return  to  said  superior  court  such 
depositions  as  he  may  have  had  reduced  to  writ- 
ing, e^bits,  or  other  testimony  or  informa- 
tion taken  before  bim,  or  aubmitted  to  bim." 

Under  BUbdivislcni  "b"  of  the  same  section 
the  appraiser  is  required  to  mall  a  copy  of 

Ids  report  to  the  state  controller  and — 
"the  clerk  of  said  superior  court  shall  forthwith 
give  notice  of  such  filing  to  all  persons  interest- 
ed in  such  proceedings,  by  posting,  and  in  addi- 
tion thereto  shall  fortiiwitn  mail  to  tbe  state 
controller  and  to  the  county  treasurer,  and  to 
nil  persons  chargeable  with  any  tax  in  said 
report  who  bnve  appeared  In  such  proceeding, 
a  copy  of  said  notice.  At  any  time  after  the 
exi^ration  of  ten  days  thereafter,  if  no  objec- 
tion to  said  report  be  filed,  tbe  said  superior 
court  may  give  and  make  its  order  confirming 
said  report  and  fixing  the  tax  in  accordance 
therewith.  At  any  time  prior  to  the  making 
of  said  order,  any  person  interested  in  said 
proceeding  (including  the  state  'controller  or  the 
county  treasurer)  may  file  objections  in  writing 
to  said  report.  Hereupon  said  superior  court 
shall,  by  order,  fix  a  time.  Dot  leaa  than  ten 
days  thereafter,  for  the  hearing  thereof,  and 
shall  direct  ihc  clerk  of  naid  superior  court  to 
give  such  notice  thereof  as  it  shall  deem  neces- 
sary;' provided,  tbat  a  copy  of  such  notice  and 
of  sum  objectlonB  ahall  be  forthwith  malted 
to  the  state  controller,  county  treasurer  and 
inheritance  tax  appraiser.  Upon  the  honriua; 
of  said  objections,  said  court  may  make  such 
order  as  to  it  may  seem  meet  and  proper  in  the 
premises." 

Section  17  deals  with  the  proceedings  which 
shall  follow  the  Inheritance  tax  appraiser's 
disclosure  that  a  transfer  of  property  of  the 
decedent  has  been  made,  the  property  affect- 
ed by  which  transfer  t>elns  subject  to  an  In- 
heritance tax.  Further  provisions  of  the  act 
authorize  the  reception  by  the  county  treas- 
urers of  the  amount  of  the  tax  when  deter- 
mined  in  accordance  with  the  law. 
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[1]  With  these  proylslQiifl  before  va  (and 
they  are  thaa  elaborately  set  forth,  not  be- 
cause of  tb^r  consequence  hi  this  lltigatlflai, 
but  because  the  state  has  asked  a  definition 
of  the  powers  and  duties  cf  oar  courts  in 
probate),  we  may  brl^y  sum  up  the  ^tter. 
The  controlla  names  one  or  more  Inheritance 
tax  appraisers  in  each  county.  T^e  court  In 
probate  names  three  disinterested  appraisers 
Iffr  each  estate  in  probata  Of  these  apprais- 
ers in  probate,  one  mast,  and  the  others  may 
or  may  not  (within  the  discretion  of  the  court 
in  probate)  be  selected  from  the  list  of  aa- 
thorlzed  Inheritance  tax  'appraisers  within 
the  county.  There  Is  no  compulsion  In  the 
law  DpiHi  the  court  in  probate  to  a[q;>oint 
mote  than  one  inheritance  tax  appraiser  as 
a  probate  appraiser.  It  does  become  the 
duty  of  the  probate  court,  under  section  16, 
to  appoint,  however,  an  inheritance  tax  ap- 
praiser. His  duties  and  functions  are  qoite 
independent  and  apart  from  those  of  the  pro- 
bate appraisers.  The  law  in  this  regard  pre- 
scribes merely  that  if  tlie  inheritance  tax  ap- 
pralser  shall  have  failed  to  act  as  one  of  the 
probate  appraisers,  the  expense  of  making 
the  inheritance  tax  appraisement  shall  be 
paid  out  of  the  estate  and  not  out  of  the  In- 
heritence  tax  fund  under  the  control  of  the 
coun^  treasurer.  As  a  matter  of  economy, 
therefore,  the  executor  or  admlnletrator  may 
well  see  that  such  inheritance  tax  appraiser 
acts  in  the  matter  of  the  inventory  and  ap- 
praisement of  the  estate.  But,  again,  we  re- 
peat, there  is  no  compulsion  In  the  law  that 
this  shall  be  done,  the  penalty  for  a  failure 
so  to  do  being  fixed  by  section  14  of  the  stat- 
ute as  above  set  forth.  We  may,  In  this  con- 
nection, however,  anticipate  the  law  by  call- 
ing attention  to  the  fact  that  an  amend- 
ment to  section  1444  of  the  Code  of  Civil 
Procedure,  which  amendment  becomes  opera- 
tive on  or  about  the  7th  of  August  next,  It 
Witt  become  the  duty  of  the  court  in  probate, 
not  only  to  appoint  an  inheritance  tax  ap- 
praiser as  one  of  the  three  probate  apprais- 
ers, but  the  probate  appralsnnent  itself  can 
be  made  by  two  of  those  three  appraisers 
only  In  event  that  the  inheritance  tax  ap- 
praiser is  one  of  the  two.   St  1915,  c  197. 

[2]  While  the  appraisers  in  probate  report 
upon  the  character  and  probable  value  of  all 
the  properties  of  the  estate,  the  dtiti^  of  the 
inheritance  tax  appraiser  are  essentially  dif- 
ferent He  is  to  report  upon  the  character 
and  probable  value  of  so  much  of  the  estate 
as  Is  llabae  for  tbe  inheritance  tax,  and,  still 
further,  he  Is  to  determine  whether  transfws 
of  property  have  been  made  by  the  deceased 
of  such  nature  as  to  render  the  property 
transferred  liable  to  the  inheritance  tax.  Bs- 
tate  of  Reynolds,  147  Pac.  268. 

[3]  Furthermore,  the  law  contemplates  no- 
tice and  a  hearing  of  the  report  of  such  In- 
heritance tax  appraiser,  a  determination  by 
the  court  after  such  hearing,  and  an  autbor- 
Ixation  to  the  county  treasurer  to  recrive  the 


Inheritance  tax  when  such  formal  proceed- 
ings have  been  taken.  The  state  itself  may 
Justly  be  heard  to  complain  if  the  coarse  pre- 
scribed by  its  own  law  is  not  followed,  and 
it  is  not  a  Bofflclent  answer  to  say  that  in 
the  individual  case  no  wrong  has  resolted. 
Judidally  we  cannot  upon  this  l)ench  know 
whether  error  has  been  committed  and  wrong 
haa  resulted  antll  after  the  f<ffmal  hearing 
and  determination  so  plainly  prescribed  b; 
the  law.  Tlie  treasurer,  therefore,  was  jus- 
tified In  refusing  to  receive  this  mcmey  in 
settlement  ot  the  Inheritance  tax  of  the  es- 
tate tn  the  absence  of  a  decree  of  the  court 
in  probate  fixing  the  amount  of  that  tax. 
The  order  of  the  court  amending  Its  Aecne 
could  not  avail  to  core  these  radical  omis- 
sions. 

The  decree  appealed  from  is  reversed,  with 
directions  to  the  trial  court  to  puraue,  tn  the 
matter  of  the  clostng  of  the  estate,  the  course 
prescribed  by  law. 

We  concur:   LORIOAN,  J. ;  HBLYIN,  J. 


PBINCB  et  al.  V.  HILL  et  al.   (8.  P.  eSO&l 
(Supreme  Court  of  GslifOmia.   May  13.  1015. 
On  Behearing.  June  12,  1815.) 

1.  MEGHANIOS'   LiXKS  «s»ie4~-SDBCOIfTBAC- 

tob's  Lien— Enfobcsuzht— Cxtxht  of  Li- 

ABiuTT— "Value." 

Under  Code  Gv.  Proc.  f  1183.  providing 
that  where  an  original  contract  is  void,  the 
labor  done  and  materials  fumiflhed  on  a  build- 
ing by  others  than  the  original  ctntractor  shall 
be  deemed  to  have  been  done  and  furnished  at 
the  instance  of  the  owner,  and  they  i^all  have 
a  lien  for  tbe  value  thereof,  a  subcontractor, 
whose  contract  ie  unaffected  by  the  invalidity 
of  the  contract  between  the  owner  and  the  con- 
tractor, may  not  recover  a  sura  greater  than 
the  price  agreed  on  with  the  principal  contrac- 
tor for  work  done  and  materials  furnished,  tbe 
word  "value"  in  tbe  statute  meaning  "agreed 
value"  In  cases  where  there  is  an  agreed  value. 

fEJd.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  H  285-206;  Dec.  Dig.  «8=>164. 

For  other  d^itioos,  see  Words  and  Plirasefl^ 
Firat  and  Second  Series,  Value.] 

2.  AVVKAL  AND  Ebbob  <s»1054  —  Babvlesb 
EbBOB  —  BBB0NEO1T8  ADUISSIOff  OW  Bvi- 

DENCE. 

Error  in  admitting  evidence  is  harmless, 
where  the  court  does  not  base  its  findings 
thereon. 

[Ed.  Note.— Fot  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  tf  4185,  4186 ;  Dec;  tMc.  ^ 
1054.1 

3.  Mechanics*  Liens  <&=3l41— SnBCoimac- 
tob's  Lien— NonoB— SurFiciBHCT. 

A  notice  of  a  subcontractor's  lien,  which 
gives  the  name  of  the  contractor  and  recites 
ttiat  he  entered  into  a  written  contract  witii 
tbe  subcontractor,  under  which  the  latter  was 
to  perform  labor  and  furnish  materials  in  tbe 
construction  of  'a  building,  wbidb  sets  out  tbe 
snbcontract  and  whltdi  states  that  the  same 
has  been  performed  by  the  sut>contractor,  and 
that  the  tHiilding  baa  been  c<Hnpleted,  sufficient- 
ly shows  that  the  person  to  whom  the  materials 
were  furnished  and  for  wbom  the  lalmr  was 
done  was  the  contractor,  and  Is  snffieient 

[Ed.  Note.— -For  other  cases,  see  Mechanics* 
Liens.  Cent  Dig.  H  243-245;  Dec  Dig. 
141.] 
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On  Petitioii  for  ReheariDC. 

4.  AppKA^  AziD  Ebeob  ^»832  —  QUKSnONS 
RBTIKWABLB—QUXSnONB  BaIBSD  OK  FeTI- 

noH  ro«  RKaunira. 
A  petition  for  rehearing  preeentlnfr  argu- 
ments and  pofaita  not  made  in  the  brlete  on 
which  the  case  was  wlidnallr  sniKnitted  will 
not  be  considered. 

[Ed.  Note.— For  ottipr  «afle«i.  Me  Appral  and 
&ror.  Cent  Dig.  Si  3215-3228;  Dec.  Dig.  «=> 
832.] 

Department  1.  Appeal  from  Superior 
GoutC,  Monterey  Ooant7;  B.  Y.  Sargent, 
Judge. 

Actloo  by  S.  J.  Prlnoe  and  anotiwr  against 
William  J.  HIU  and  others.  Jndgmmt  for 
pialnttffa.  From  an  order  dmying  a  new 
trial,  defendants  appeal.  Affirmed. 

Ghas.  B.  Bosendale  and  C.  F.  I^acey,  both 
of  Salinas,  for  appellants.  J.  H.  Andresen, 
of  Salinas,  and  W.  S.  Wtait^  of  Beanmont, 
for  respondents. 

SHAW,  J.  The  record  pres«its  an  aM>eal 
from  an  order  denying  fhe  defendants^  mo- 
tioD  for  a  new  trial. 

The  plaintiffs  sned  to  foreclose  a  lien  for 
work  done  and  materials  famished  by  them 
to  the  defendant,  Whitcomb,  In  the  erection 
by  Whiteomb  of  a  bnildlng  upon  the  land  of 
the  defmdanta,  William  J.  and  laabelle  A. 
HIIL  The  contract  between  Whitcomb  and 
tbe  Hills  was  for  more  than  |1,000,  and,  al- 
thoogh  In  writing,  was  not  recorded.  It  was 
therefore  void  with  respect  to  lien  claimants. 

The  plaintiffs  agreed  with  Whitcomb  to  do 
Qie  carpenter  work  and  famish  certain  ma- 
terials for  the  bnildlng  for  the  sum  of  $820. 
It  la  alleged  that  certain  extra  work  was 
done  and  addltlimal  materials  furnished,  at 
Whltcomb's  request,  of  the  valne  of  $183.66, 
and  that  there  remains  unpaid  of  these  two 
BDms  a  balance  of  $217.66.  '  Judgment  was 
given  declaring  and  foreclosing  a  lien  on  the 
land  for  this  amonnt 

[1]  Upon  the  trial,  the  court  below  admit- 
ted eridence,  orer  the  defendants'  objection, 
tending  to  show  that  the  ralue  of  tbe  materi- 
als famished  and  work  done  for  Whitcomb 
by  the  plaintiffs,  upon  the  bnildlng,  was 
greater  than  the  agreed  price  thereof.  In 
admitting  this  evidence  the  court  below  stat- 
ed that  the  plaintUFs  were  entitled  to  a  lien 
for  the  vatne  of  such  work  and  materials, 
although  such  value  exceeded  the  contract 
price  for  which  they  bad  agreed  with  Whit- 
comb to  do  and  furnish  the  same.  In  these 
mUnga  the  court  erred.  Even  with  regard 
to  the  contract  between  the  owner  and  the 
original  contractor,  the  decision  in  Bebman 
T.  Sao  Gabriel,  etc,  Ca.  96  Cal.  395.  30  Pac. 
064,  to  the  effect  that  the  original  contractor 
may  recover  more  than  his  contract  price, 
where  sach  contract  is  void  under  the  stat- 
ute, has  long  been  overruled,  and  such  recov- 
ery is  limited  to  the  contract  price.  Laldlaw 
T.  Marye,  1S3  CaL  176,  66  Pac  391;  Marcbant 
V.  Hayes,  117  CaL  669,  49  Pac.  840;  SnlUvan 


V.  California  R.  Co.,  142  Cal.  203,  7S  Pac  767 ; 
Condon  V.  Donahue,  160  Cal.  764,  118  Pae. 
113.  Mndi  less  should  the  subcontractor, 
the  validity  of  whose  contract  is  not  In  the 
least  affected  by  the  provisions  of  the  me- 
chanics' lien  law,  recover  for  a  value  in  ex- 
cess of  his  agreement  with  the  original  con- 
tractor. It  has  never  been  so  held,  and  -the 
contrary  has  been  decided.  Jewell  v.  McKay, 
82  Cal.  150,  23  Pac  139;  Kellogg  v.  Howes, 
81  Cal.  178,  22  Pac  509,  6  Xi.  B.  A.  688.  In 
Jewell  V.  McKay,  referring  to  the  provision 
of  section  1183,  C.  C.  P.,  that  where  the  origi- 
nal contract  is  void,  the  labor  done  and  ma- 
terials famished  upon  the  building  by  others 
than  the  original  contractor  "shall  be  deemed 
to  have  been  done  and  furnished  at  the  per- 
sonal instance  of  tbe  owner,  and  they  shall 
have  a  lien  for  the  value  thereof,"  the  court 
said: 

"It  cannot  poaaibly  have  been  the  intention 
that  a  contractor,  materialman,  or  laborer,  who 
agrees  for  a  certain  sum,  can  have  a  lien  for  a 
greater  sum  upon  the  ground  that  the  value  of 
what  he  furnished  is  greater.  •  *  •  We 
think  that  the  word  *valae,'  in  the  above  provi- 
sion, is  to  be  construed  eo  as  to  mean  'agreed 
valDe*  in  cases  where  thov  is  an  agreed  value.*' 

This  expresses  the  true  Intent  of  the  above 
provision,  as  applied  to  tbe  point  in  question. 

Our  attention  is  called  to  the  decision  of 
the  district  court  of  appeal  in  Panama,  etc, 
Ca  V.  Tlngey,  147  Pac.  685,  decided  February 
17,  1915,  in  which  that  court  apparMitly  held 
that  under  the  statute  requiring  contractors 
for  street  work  to  give  a  bouA  to  secure  to 
laborers  and  materialmen  the  value  of  work 
done  and  materials  famished  for  the  im- 
provement, the  actual  value  of  the  work  or 
materials  is  the  measure  of  the  recovery  and 
not  the  amount  agreed  npon.  We  need  ex- 
press no  oirinion  as  to  the  soandnesa  of  this 
opinion  as  applied  to  the  street  work  law.  It 
is  of  no  binding  force  as  an  interpretation  of 
the  mechanic's  lien  law,  and,  so  far  as  the 
latter  Is  concerned,  it  is  contrary  to  our  own 
dedsiona,  which  are  iMiramount  in  authority 
to  those  of  the  District  Court  of  Appeal. 

[2]  But  although  the  court  admitted  this 
evidence,  its  finding  was  not  based  upon  It 
The  findings  set  forth  the  subcontract  and 
state  that  tbe  value  of  the  work  done  and 
materials  furnished  thereunder  is  the  sum 
agreed  upon  therein.  The  error  was  there- 
fore without  injury  to  the  appellants. 

[3]  Tbe  only  other  point  urged  in  support 
of  the  appeal  Is  that  the  notice  of  lien  does 
not  give  the  name  of  the  person  to  whom  the 
materials  were  furnished.  The  criticism  is 
not  supported  by  the  language  of  the  notice. 
It  states  that  "F.  T.  Whitcomb  is  the  name 
of  the  contractor,"  who  on  August  2,  1909, 
"entered  into  a  contract  in  writing  with"  the 
plalntifFa,  under  which  plaintiffs  were  to  per- 
form labor  and  furnish  materials  to  be  used 
in  the  construction  of  the  building.  It  then 
seta  out  the  subcontract  with  Whitcomb, 
states  that  tbe  same  has  t>eeu  fully  perform- 
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ed  by  the  plalnttffs.  snd  that  the  building 
has  been  completed.  This  sufficiently  shows 
that  tho  name  of  the  person  to  whom  the  ma- 
tertals  were  furnished  and  for  whom  the 
labor  was  done  was  F.  T.  Whltcomb.  The 
statute  does  not  require  such  literal  exact- 
ness and  rigid  adherence  to  precise  form  as 
the  ai^llants  contend. 
The  order  Is  affirmed. 

Wecmcur:  LAWIX)R,  J.;  8L03S,  J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  [4]  The  defradants  have 
filed  petition  for  rehearing  In  which  they 
present  argnments  and  points  not  mentioQed 
in  the  briefiB  upon  which  the  case  was  sub- 
mitted. This  court  has  consistently  declined 
to  consider  petitions  for  rehearing  presenting 
new  pointa  In  Payne  Treadwell»  16  Cal. 
247,  it  held  that  it  was  too  late  to  urge  a 
point  for  the  first  time  In  a  petition  for  re- 
hearing after  the  case  had  been  folly  con- 
sidered and  decided  by  the  court  upon  the 
points  presented  In  Qie  original  briefs.  In 
Kellogg  T.  Cochran.  87  Cal.  200,  25  Paa  677, 
13  Ii.  R.  A.  104,  it  said:  "We  have  de<dded— 
and  with  manifest  propriety — that  we  will 
not  grant  a  rehearing  in  order  to  consider 
points  not  made  in  the  argument  upon  which 
the  case  was  originally  submitted."  In  Sen 
Francisco  t.  Padflc  Bank,  89  Cal.  26,  26  Pac 
616,  835,  the  court  said:  "The  court  will  not 
consider  a  petition  for  rehearing  that  at- 
tempts to  discuss  the  case  upon  grounds 
*  *  *  not  presented  in  the  original  argu- 
ment or  discussed  in  its  opinion." 

Upon  these  grounds  it  is  clear  that  the 
petition  must  lie  denied.  It  is  so  ordered. 


CITT  OF  LOS  ANGELES  v.  KRUTZ  et  aL 
0^  A.  8492.) 

(Supreme  Court  U  California.    June  4,  1916. 
Rehearing  Denied  July  1, 1916.) 

VXNDOB    AND    PUBOHASEB  «=3l87— INSTAIX- 
HBNT  COHTBACT— FobraiTUBE— ESTOPPEI.. 

Where  plnintiEfB  option  contract  for  the 
pupchaee  of  land  provided  for  successive  pay- 
ments OD  acoouDt  of  the  purchase  price,  witb 
the  proTision  that  the  vendor  might  declare  a 
forfeiture  for  default,  where  condemnation  pro- 
ceedings were  instituted  by  the  city,  and  the 
vendor  so  reasonably  led  plaintiff  buyer  to  be- 
lieve that  it  did  not  propose  to  insist  on  a  for- 
feiture, but  would  wait  for  the  payment  of  the 
balance  of  the  price  from  the  condemnation 
money,  such  vendor  waived  its  right  to  insist 
on  the  forfeiture  until  notice  to  the  buyer  that 
it  proposed  to  do  so  at  a  time  sufficioitly  dis- 
tant to  give  him  reasonable  opportunity  to 
iwy,  and  was  estopped  to  dedare  forfeiture  out- 
right. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  Sfi  ^121,  874,  375;  E>ec. 
Dig.  *=187.} 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County ;  George  H.  But- 
ton, Judge. 


Action  by  the  City  of  Los  Angeles  against 
Wm.  O.  Krutz,  Jr.,  and  the  Nebraska  &  Cali- 
fornia Real  Estate  Company.  Judgment  for 
Krutz  on  his  cross-compIalnt,  and  the  Real 
Estate  Company  appeals.  Affirmed. 

Olfu  Wellborn.  Jr.,  and  Alfred  H.  HcAdoo. 
both  of  Los  Angeles,  tor  appellant  John  W. 
Shenk,  City  Atty.,  Howard  Robertson,  Chief 
Deputy  City  Atty.,  and  Haas  &  Dunnlgan, 
all  of  Los  Aisles,  tor  re^ndrat. 

HENSHAW,  J.  The  dty  of  Los  Angeles 
c<mdenmed  a  cwtaln  piece  of  land,  part  of  a 
larger  tract  Diqmte  having  artsoi  betweoi 
defendants  Wm.  O.  Kmts,  Jr.,  and  the  Ne- 
braska ft  Callfwxda  Beal  Batata  Company,  a 
corporation,  over  the  right  to  mon^  arisbtig 
under  the  condemnation  proceedings,  the  city 
of  Los  Angles  interpleaded  these  defendants 
to  have  those  rights  determined.  Defendant 
and  respondent  Krute  filed  bis  answ(s>  and 
crosa-complalnt  against  tiie  cod^endant,  Ne- 
braska &  California  Real  Estate  Company, 
and  by  stipulation  the  action  was  tried  uptm 
this  cross-comjdalnt  and  the  corporation's  an- 
swer thereto ;  the  dt?  of  Los  Angeles  being 
thus  eliminated  from  the  controversy.  The  re- 
spondent Krutz  pleaded  compliance  upon  bis 
part  with  the  terms  ot  an  ezecutOTy  con- 
triact  for  sale  by  the  defendant  corporation  to 
him  of  the  tract  of  land,  a  part  of  which, 
us  has  been  said,  was  condemned  by  the  ci^. 
Be  sought  a  decree  of  spedflc  performance 
and  an  award  to  the  defendant  corpora- 
tion ot  so  much  of  the  condemnation  fond  as 
was  necessary  to  pay  the  corporation  the 
balance  of  the  purchase  price  of  the  land. 
The  corporati<»  defended,  asserting  that 
Krutz,  by  failure  and  neglect  to  make  the 
payments  provided,  had  lost  all  his  rights 
under  the  contract  It  sought  a  decree  ao- 
cordiDgly  and  a  payment  of  the  cwdemnatlon 
fund  to  it  The  court's  Judgment  was  in  fa- 
vor of  Kmtz's  contention,  and  the  corpora- 
tion appeals. 

The  contract  betweoi  the  parties  provided 
as  follows: 

"In  case  said  party  ot  the  sectmd  part  (re- 
spondent) shall  refuse,  neglect  or  fail  to  pay 
such  purchase  money  and  interest  as  above  stat- 
ed and  agreed,  be  shall  forfeit  any  and  all 
rights  in  and  to  said  real  estate  acquired  under 
and  by  virtue  of  this  agreement,  and  shall  for- 
feit any  money  paid  for  the  purchase  of  tiie 
same,  unless  said  party  of  the  first  part  shall 
elect  otherwise." 

Defendant  showed  that,  before  the  time 
when  the  remainder  of  the  purchase  price 
was  due  under  the  original  contract,  negotia- 
tions were  liad,  culminating  in  a  supplement- 
al agreement  whereby  it  extended  the  origin- 
al agreement  for  the  period  of  ninety  days 
In  consideration  of  the  payment  of  fS.OCK), 
to  be  applied  upon  the  purchase  price;  that 
the  contract,  as  thus  extended,  fixed  the  last 
day  of  payment  on  June  17,  1909;  that  the 
payment  was  not  made  on  that  date,  and 
on  September  20,  1909,  it  exercised  its  or<tlon 
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and  declared  a  forfeiture.  AiqiwUant  con- 
tends that  under  the  equitable  principle  as 
expounded  In  Grey  v.  Tnbbe,  48  CaL  Sfi9,  and 
the  nnmeromi  other  eases  which  hare  approv- 
ed the  doctrines  there  laid  down,  it  waa  with- 
liL  its  equitable  rights  In  declaring  the  foi- 
feltore,  and  that  Krnt^  tot  hla  inexcasablo 
def&nlt,  la  remediless. 

BespondKit  pleaded  and  showed  that  be 
first  secured  an  optlim  to  parctaase  tbe  tend 
In  qneatton  In  Fdvoary,  1907,  paying  ttaera- 
for  a  Talnable  constderaUon;  that  the  ez- 
latence  of  the  cMidemnatlon  proceedings  waa 
known  to  and  reoognHed  by  parties,  and 
EmbE  Qorenanted  to  attend  to  the  Utleatlon 
ud  to  bold  Ibe  c«poration  barmlesa  from 
any  liability  arising  therefrom ;  tbat  this 
option  of  purchase  provided  for  saccesslvc 
payments  on  account  of  the  purchase  price, 
which  respondent  duly  made,  keeping  his 
rights  under  the  contract  alive;  that  the 
condemnation  proceedln^g  resulted  in  a  large 
judgment  In  favor  of  the  owners  of  the  land, 
and  defendant  corporation  led  and  Induced 
respondent  to  believe  that  it  would  wait  un- 
til the  fund  arising  under  this  condemnation 
Judgment  was  available,  and  receive  the  final 
payment  upon  account  of  the  contract  out 
of  that  fond. ,  Other  facts,  not  necessary  here 
to  set  forth.  In  detail,  are  pleaded  to  show  a 
waiver  upon  the  part  of  the  corporation  of 
the  provisions  making  time  the  essence  of 
the  contract,  and  further  f&cts  by  which  an 
estORpei  to  pais  against  the  right  of  the  cor- 
poration to  claim  a  forfeiture  is  asserted. 
The  court  found  in  accordance  with  these  al- 
legations of  the  cross-complaint,  found  the 
ability  of  Krutz  to  pay  the  amount  due  with- 
in the  time  stipulated  by  the  contract,  but 
found  that  be  failed  to  do  so  because  led 
to  believe  by  the  declarations  and  represen- 
tations of  the  corporation  that  it  would 
wait  tin  the  condemnation  fund  was  avail- 
able for  this  payment 

The  attack  here  la  upon  the  sufficiency  of 
the  evidence  to  support  the  findings.  That 
evidence  Is  prlndpally  documentary.  It 
would  serve  no  useful  purpose  to  set  it  forth 
at  length,  but  the  whole  tone,  tenor,  and  ef- 
fect are  to  create  the  belief  which  Krutz 
nitertalned  that  the  corporation  did  not  pro- 
pose to  insist  upon  the  forfeiture,  but  would 
await  the  payment  of  the  balance  of  the  pur- 
chase price  from  the  condemnation  money,  If 
that  money  was  available  within  any  rea- 
sonable time.  There  was  therefore  a  waiver 
upon  the  part  of  the  appellant  corporation  of 
the  right  of  forfeiture  which  in  equity  would 
prevent  it  from  asserting  such  forfeiture,  at 
least  until  after  notice  to  Krutz  that  it 
pr(«osed  to  do  so  at  a  time  sufficiently  dis- 
tant to  give  him  a  reasonable  opportunity  to 
make  the  pnyment  The  corporation  did  not 
act  in  this  way,  but  declared  Its  forfeiture 
outright.  It  was  estopped  from  so  doing. 
Uolbeer  v.  Livingston,  100  Oal.  617,  35  Pac. 


328;  Carpy  ?.  DowdeJI,  llfi  OaL  887,  47  Pae. 
695 ;  Nicholson  t.  Randall,  ISO  Cal.  6S9,  62 
Pac.  930. 

The  Jadgraent  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:  MELVIN,  J.;  LOBIGAN,  J. 


PBOFLD  V.  LOOMIS.    (Or.  1909.) 
(Suprone  Court  of  Califbrnla.   June  4,  1915.) 

1.  Criminal   Law  ^585-Continuamci— 
Gbounds. 

Wliere  accused's  apjdication  for  a  contiQa- 
ance  ntUed  to  show  any  diligtuce  in  searcbing 
for  evidence  as  to  Iiis  alleged  iusanity.  alleged 
no  substantial  reason  for  failure  to  find  it,  and 
merely  stated  tbat  he  hoped  to  procure  such 
evidence,  not  that  he  could  do  so,  denial  of 
postponement  of  trial  on  the  ground  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
^j^Mt  Dig.  H  1811,  1323-1827;  IDea  Dig. 

2.  CaiMiNAL  Law  «s5>586,  1161  —  Ooimiin- 
ANCB—DisoBvnon  or  Ooubt. 

The  denial  or  granting  of  postponement  of 
trial  is  a  matter  resting  in  the  discretion  of  the 
trial  court,  not  reversible  in  the  absence  of 
abuse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  11  1311,  3046-3048;  Dec. 
Dig.   *=»58«,  SOI.] 

3.  Cbiminal  Law  «=»H59— Appeal  amd  Bb- 
BOB—Kz  VIEW— Findings. 

The  findings  of  a  jury  on  conflicting  evi- 
dence that  accused  was  not  insane  is  conclusive 
upon  the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8074-3^8;  Dec  Dig.  «» 
1109.] 

4.  Cbihihai.  Law  «=»452— Btideiiob— InsAif- 

XTT. 

la  a  prosecution  for  homicide,  witnesses 
who  taUed  with  defendant  often  before  and 
after  the  killing  were  properly  allowed  to  testi- 
fy that  questions  to  him  by  them  were  answered 
quickly  and  promptly;  such  matter  hearing  on 
sanity,  being  subject  to  common  obs^vatlon, 
and  Dot  solely  within  expert  knowledge. 

[Ed.  Note.— For  other  cases,  see  Olminal 
Law  Cent  Dig.  U  105a-1065 ;  Dec.  Dig. 
452.] 

5.  Cbiminal  Law  «=>311,  331— Bvidbncb— 
Sanity— Peebumption. 

The  sanity  of  one  charged  with  crime  ia 
presumed,  so  that,  to  prove  insanity  as  a  de- 
fense, the  burden  is  on  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §|  742-744;  Dec.  Dig.  «s» 
311,  SSL] 

6.  Cbiminal  Law  «=»570— Sanitt— Btjeden 

OF  PbOOF. 

Where  the  defendant  in  a  criminal  case 
offers  evidence  tendiiw  to  show  insanity,  the 
prosecution  in  rebuttalmay  produce  evidence  of 
bis  sanity ;  since  sanity  Is  a  defense  which  is 
sustained  by  proving  it  by  a  preponderance  of 
evidence. 

[Ed.   Note-— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1285-1288;  Dec.  Dig. 
570.J 

7.  Criminal  Law  <S=»S29— Tbial— Instbuo- 

TIONS. 

It  is  not  error  to  refuse  a  requested  cfaarge 
which  differs  from  Instructions  given  only  in 
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the  use  of  different  words  havbig  the  Bame 
meaning. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2011;  Dec  Dig.  «=>829.] 

8.  Cbiminal  Law  «=3811— Tbial— Instbuo- 
TioNa  EuPOAsizina  Pabticui^  Mattbbs 
—Sanity. 

In  a  prosecution  for  homicide,  where  the 
evidence  as  to  the  sanity  of  defendant's  mother 
was  vague  and  unsatisfactory,  an  instruction 
that  If  the  jury  believed  the  mother  bad  been 
insane,  and  that  insanity  wag  hereditary,  they 
should  consider  the  matter  in  determining  de- 
fendant's sanity,  was  properly  refused  aa  tend- 
ing to  magnify  its  importance  in  the  minds  of 
the  jury ;  the  general  instructions  on  the  sub- 
ject being  correct  and  full,  and  including  the 
proposition  that  the  jury  might  consider  that 
defendant's  ancestors  were  insane. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1787,  1969-1972;  Dec. 
Dig.  «»811J 

9.  Cbihinal  Law  ^19829— TBiAL—lNeriBuo- 

TIONS. 

It  ia  not  error  for  the  court  to  refuse  a 
requested  initmctlwi  Bubstantially  given  else- 
where. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;  Dec.  Di«.  ^s»S2».} 

10.  Cbihinal  Law  «s>S70  —  Insanitt  — 
Measure  at  Pboof. 

A  defendant  is  not  entitled  to  an  acquittal 
merely  because  the  evidence  raises  a  reasonable 
doubt  of  his  sanity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T>aw,  Cent  Dig.  ||  1285-1288;  Dwr.  Dig.  «» 
570.J 

11.  CbmiNAL    Law  «=>11S6— Trial— Oow- 

DUCT  OF  PbOSECUTING  ATTOENKT.  . 

In  a  prosecution  for  murder,  where  the 
district  attorney  asked  an  obviously  improper 
question  on  cross-examination  of  a  witness,  out 
the  jury  upon  objection  were  directed  to  dis- 
r^ard  it,  there  was  no  ground  for  reversal 
where  the  record  as  a  whole  showed  that  the 
defendant  bad  a  fair  trial,  and  the  evidence 
was  clear  and  convincing;  aince,  under  Const, 
art.  6,  I  4H>  providing  that  no  judgment  shall 
be  Bet  aside  or  new  trial  granted  in  any  crimi- 
nal case  for  the  improper  ruling  on  evidence, 
or  for  any  error  as  to  matter  of  pleading  or  pro- 
cedure, unless  after  an  examination  of  the  en- 
tire cause,  including  the  evidence,  the  court 
•ball  be  of  opinion  that  the  error  complained 
of  has  resulted  in  a  miscarriage  of  justice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  S|  3216-321^,  8221.  3230; 
Dec  Dig.  «»U86.I 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County ;  Malcolm  C  Olenn, 
Judge. 

£brl  Martin  Loo  mis  was  convicted  of  mur- 
der in  the  first  degree,  and  be  appeals.  Af- 
firmed. 

J.  Fontaine  Johnson  and  Dal  M.  Lemmon, 
both  of  Sacramento,  for  appellant  U.  S. 
Wtebl^  Atty.  Gen.;  for  the  People. 

SHAW,  J.  The  defendant  appeals  from  a 
judgment  of  the  superior  court  of  Sacramen- 
to county  Imposing  upon  him  a  sentence  of 
death,  and  also  from  an  order  denying  him  a 
new  trlaL  He  was  charged  with  the  murder 
of  Marie  G.  Hollcroft,  alleged  to  have  been 
committed  on  August  17,  1914.  He  pleaded 
not  failty,  but  was  convicted  of  murder  of 


the  first  degree,  without  mitigation  of  pun- 
ishment. Sentence  was  passed  on  November 
17,  1914.  The  transcript  on  appeal  was  filed 
on  January  4,  1915,  but  at  defendant's  re- 
quest the  hearing  was  postponed  to  the  May, 
1915,  session  at  Sacramento. 

[1]  The  defendant's  application  for  a  post- 
ponement of  the  trial  was  properly  denied. 
The  continuance  was  asked  te  «aable  blm 
to  obtain  evidence  relating  to  the  alleged  In- 
sanity of  the  defendant  No  &cts  were  stat- 
ed to  show  the  exercise  of  any  dllUcenoe  in 
searching  for  evidence,  nor  was  any  sub- 
stantial reason  given  for  the  failure  to  find 
it  Hie  defendant  did  not  state  that  he 
could  procure  evidence  on  tbe  subject,  but 
merely  showed  that  be  hoped  to  do  so.  Un- 
der these  drcumstances  tbe  court  bad  no 
choice  but  to  go  on  with  tbe  trial. 

[2J  It  la  snj^^ested  tbat  tbe  sbowlng  made 
should  have  raised  a  doubt  of  the  defmd- 
anf  s  sanltgr  at  the  time  of  the  trial,  and 
should  lu^TG  caused  the  court  to  sueftend  the 
proceedings  and  call  a  Jury  to  determine  the 
present  sanity  of  Oie  d^endant  as  provided 
In  section  1368  of  the  Penal  Code  Tbis 
claim  Is  untenable.  Tbe  statements  In  tbe 
affidavit  <^ered  In  support  o£  the  motion  for 
a  continuance  were  not  of  sud^  a  character 
as  to  cennpel  such  doubt  They  can  scarce- 
ly be  coshered  as  toidlng  to  suggest  a  doubt 
on  the  subject  The  matter  was  one  calliitg 
for  tbe  exercise  of  the  dlso^lon  of  tbe  trial 
court  No  abuse  of  discretion  is  shown,  and 
its  dedston  must  be  iq;)bdd.  People  v. 
Uck,  126  Gal.  426,  68  Fa&  918;  Peoi^e  v. 
Geiger,  Ud  CaL  440,  48  Pac.  389 ;  People  v. 
Klrby,  15  CaL  App.  269,  U4  Pac.  794. 

[3]  The  claim  that  tbe  defendant  riioold 
have  been  acquitted  on  the  ground  tbat  tbe 
preponderance  of  tbe  evidence  establldked  hie 
Insanity  at  tbe  time  of  tbe  bomlcide  cannot 
be  suBtalned.  Tbere  was  some  evidence  tend- 
ing to  show  insanity.  But  there  was  also 
ample  evidraoe  to  show  tbat  tbe  defendant 
was  saiw.  Tbe  case  Is  In  no  wise  different 
from  the  numberless  cases  In  whldi  we  have 
held  tbat  tbe  finding  of  a  Jury  on  conflicting 
e^dence  is  conclusive  upon  this  court 

[4]  Witnesses  who  frequently  talked  with 
the  defendant,  after  the  bomidde  and  before 
tbe  murder,  were  allowed  to  testify  that 
questions  put  to  him  by  them  were  answered 
by  blm  quickly  and  promptly.  Objection 
was  made  tbat  this  was  a  matter  for  expert 
testimony,  and  that  they  did  not  show  special 
knowledge  as  experts.  There  was  no  error 
in  this.  Such  facts  may  be  stated  In  testi- 
fying by  any  witness  who  baa  observed  them. 
They  are  mere  matters  of  obs^vatlon,  and 
not  of  expert  knowledge.  People  v.  Manoo- 
glan,  141  Cal.  605,  75  Pac.  177;  People  v. 
Lavelle,  71  CaL  352,  12  Pac.  226 ;  Holland  t. 
Zollner,  102  Cal.  638,  36  Pac.  930,  37  Pac 
231 ;  In  re  Wax,  106  CaL  350,  39  Pac.  624. 

(B,  I]  The  prosecution  vras  not  required  to 
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prove  the  defendant's  sanity  as  a  part  of  Its 
case  In  chief.  Sanity  Is  presumed.  If  In- 
sanl^  la  urged  as  a  defuse  In  a  criminal 
case,  it  is  for  the  defendant  to  prove  It  by  a 
preponderance  of  the  erldence.  People  t. 
Coffman,  24  CaL  238 ;  People  v.  Harris,  145 
Pac.  526.  If,  in  Ms  defense,  he  ofTers  evl- 
dence  tending  to  show  Insanity,  the  prosecu- 
tion, in  rebnttal,  may  produce  evldmce  of  bis 
sanity.  The  court  did  not  err  In  allowing 
pliydclans  to  testify  to  his  sanity  in  rebuttal 
of  defoidant's  case. 

[7]  The  court  gare  full  and  correct  in- 
structions to  the  Jury  on  the  subject  of  in- 
sanity and  the  burden  of  proof  thereof.  Oth- 
er instructions  on  the  subject  were  asked  by 
tbe  defendant  and  refused  by  the  court.  So 
far  as  these  latter  were  correct  In  law,  they 
differed  from  the  Instructions  given  only  in 
the  use  of  different  words  having  the  same 
meaning. 

[I,  I]  The  defendant  aslced  the  following 
Instruction: 

"If  tile  jury  believe  that  the  'defendant's 
motlKr,  In  her  lifetime,  was  Insane,  and  that 
insanity  Is  hereditary,  they  must  take  that  fact 
into  consideration  in  determining  the  question 
of  defendant's  insanity  at  the  moment  of  shoot- 
ing." 

This  Is  open  to  the  criticism  that  It  relates 
to  a  specific  fact  upon  which  the  evidence 
was  vague  and  xmsatisfactory,  and  that, 
therefore,  it  might  tend  to  magnify  its  Im- 
portance in  the  minds  of  the  jury.  People 
v.  Keith,  141  CaL  690,  75  Pac.  304;  Peoi^e 
V.  Patterson.  124  Cal.  102,  6e  Pac.  882; 
Thomas  v.  Gates.  126  CaL  4,  58  Pac.  815. 
The  general  instructions  given  on  the  subject 
were  correct,  and  were  suffldrait  to  fully  ad- 
vise the  jury  thereon.  They  Included  the 
proposition  that  in  determining  sanity  the 
Jury  might  consider  evidence  that  hie  an- 
cestors were  insane.  Under  these  clrcimi- 
Btaaces,  even  If  the  specided  Instruction  was 
unobjectionable,  it  was  not  error  to  refuse  it. 

[11]  The  proposition  that  the  defendant  Is 
entitled  to  acquittal  If  the  evidence  raises  a 
reasonable  doutit  of  his  sanity  Is  not  the  law 
In  this  state.  The  court  properly  refused  to 
instruct  the  jury  to  that  effect.  People  v. 
Coflbnan,  supra ;  People  v.  Harris,  aupra. 

tit]  During  the  trial  the  district  attorney, 
on  cross-examining  a  sister  of  defendant,  who 
had  testifled  in  lils  behalf,  asked  an  obvious- 
ly Improper  question.  Objection  was  made 
at  once,  tbe  objection  was  sustained,  and  the 
court  directed  the  jury  to  disregard  It  This 
Is  now  assigned  as  misconduct  on  the  part 
of  the  district  attorney,  although  not  so  as- 
timed  at  the  trial.  In  the  haste  and  zeal 
of  a  trial  attorneys  will  sometimes  ask  Im- 
pn^r  questions.  Judgments  cannot  be  re- 
versed for  an  inadvertence  of  this  character, 
trnless  upon  an  examination  of  the  record, 
including  the  evidence,  we  reach  the  opinion 
that  It  caused  a  miscarriage  .  of  justice. 
Coast  art  6,  {  4Vi.  The  record  as  a  whole 
Bhows  that  the  defendant  had  a  fair  trial, 


and  the  evidence  of  bis  guilt  Is  clear  and 
convincing.  No  miscarriage  of  justice  ap- 
pears. We  cannot  perc^ve  that  this  irregu- 
larity could  have  affected  the  verdict  It 
most  therefore  be  disregarded. 

No  other  iwlnts  are  presented  that  deserve 
notice.  We  find  no  prejudicial  error. 

The  judgment  and  order  are  affirmed. 

We  concur:  ANGELLOTTI,  a  J, ;  SLOSS, 
J.;  LORIOAN,  J.;  MSLVIN,  J.;  HBN- 
SHAW,  J.;  lAWLOB,  J. 


GOODWIN  T.  WHITTIER  OOBTTRN  GO. 

(U  A.  S480.) 
(Supreme  Court  of  California.   June  2,  1915.) 

1.  Libel  Ann  Sundeb  <8=> 80— Complaint— 

SUFFIciBMOT. 

Where  a  complaint  charged  that  defendant 
corporation  mailed  a  letter  to  an  asBociation  of 
creuit  men^  falsely  stating  that  plaintifE  owed  it 
for  materials  furnished,  that  the  contents  of 
such  letter  received  was  made  Icnown  to  plain- 
tiff's wife,  that  it  was  designed  that  she  should 
know  the  contents,  and  that  the  necessary  re- 
sults of  said  knowledge  were  to  estrange  the 
wife  from  her  husband,  and  to  work  a  continu- 
ance of  such  state  of  mind  "for  a  long  time," 
"the  exact  duration  of  which  ia  unknown  to 
plaintiff"  such  complaint  did  not  charge  a 
cause  of  action  for  UbeL 

[Ed.  Note.— For  other  cases,  see  label  and 
Slander,  Gent  Dig.  H  184-186;  Dec  Dig. 
«=»80.1 

2.  Costs  «=»260— Fbivolouh  Affeal. 

A  parly  prosecuting  a  frivolous  appeal  will 
be  assessed  costs  as  a  penalty. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  Si  988-990,  1002,  lOOS;  Dec.  Dig.  ^ 
260.1 

Department  2.  Aj^eal  from  Sut>erior 
Court  lios  Angeles  County;  Gavin  F.  Hull, 
Judge. 

Action  by  W.  H.  Goodwin  against  the  Whit- 
tier  Oobom  Company.  From  a  judgment 
following  the  sustention  of  defendant's  de- 
murrer to  an  amended  ocHuplalnt  plaintiff 
appeals.  Affirmed. 

E.  M,  Barnes,  of  Los  Angeles,  for  appel- 
lant Bert  F.  UuU,  of  Los  Angeles,  for  re- 
spondent 

HENSHAW,  J.  This  Is  an  appeal  from 
the  Judgment  which  followed  the  sustaining 
of  the  demurrer  to  plalntifTs  second  amended 
complaint  Appellant's  principal  grievance 
would  appear  to  be  that  tbe  ruling  of  the 
court  sustaining  the  demurrer  was  made  In 
his  absence,  he  being  "at  the  time  busy  in 
another  department."  In  respouse  to  this 
it  Is  shown  that  upon  no  occasion  when  the 
pleading  of  plaintiff's  attorney  was  under  at- 
tack did  he  appear  to  defend  It  He  neither 
appeared  upon  the  motion  to  quash  service, 
upon  the  motion  to  set  aside  and  strike  his 
complaint  from  the  flies,  upon  the  hearing  of 
the  demurrer  to  his  amended  complaint  nor 
upon  the  hearing  of  the  demurrer  to  the  sec- 
ond amnded  complaint,  whi(ft  was  snstaln- 
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ed  wltbout  leave  to  amend.  And,  finally,  It 
Is  shown  tbat  the  demurrer,  called  for  hear- 
ing at  10  o'clock  a.  m.,  was  not  reached  untU 
2:30  of  the  afternoon  of  the  same  day.  It 
Is  not,  however,  so  much  a  matter  of  sur- 
prise that  plaintiff's  attorney  should  have  ab- 
sented himself  from  the  hearing  on  the  de- 
murrer, as  that  he  should  have  filed  the  com- 
plaint to  which  the  demurrer  was  Interposed. 

The  complaint  charges  that  plaintiff  is  a 
married  man;  that  he  was  engaged  In  the 
business  of  "building  and  contracting" ;  that 
there  is  an  association  in  the  dty  of  Los  An- 
geles "of  credit  men,  building  material  deal- 
ers, of  whom  plaintiff  has  been  buying  his 
materials  for  building  and  contracting.  The 
names  of  the  members  thereof  are  unknown 
to  plaintiff,"  but  are  well  known  to  defend* 
ant  This  would  seem  to  mean  that  plaintiff 
did  not  Itaow  the  names  of  the  "building  ma- 
terial dealers"  from  whom  he  had  been  buy- 
ing his  material,  but  the  defendant  did. 
Next  it  is  alleged  that  in  November,  1912, 
the  defendant  "through  its  agents  wrote  a 
letter  to  said  association  stating  that  plain- 
tiff owed  defendant  herein  a  bill  of  $33.80, 
and  had  owed  the  same  since  December,  1911, 
for  materials  purchased  from  said  defend- 
ant by  plaintiff."  Defendant  deposited  this 
letter  in  the  United  States  post  office  and  the 
letter  was  received  by  the  association  through 
the  post  office  on  the  day  last  mentioned. 
"That  statement  made  In  said  letter  above 
named  was  false,  and  well  Imown  to  the  de- 
fendant at  the  time  of  writing  the  same  to  be 
false  and  made  by  defendant  willfully  and 
maliciously.  That  said  false  and  malicious 
statements  In  said  letter  became  known  to 
plaintiff's  said  wife  on  or  about  the  20th  day 
of  November,  1012.  That  the  necessary  and 
Inevitable  results  of  said  knowledge  to  plain- 
tiff's wife  caused  her  to  become  111  with 
much  Increased  continuous  flowing  of  "blood 
of  the  monthly  period  peculiar  to  women  and 
caused  her  to  have  great  distaste  and  repug- 
nance toward  plaintiff  and  to  continue  In 
said  Illness  and  frame  of  mind  up  to  the  pres- 
ent time,  and,  as  plaintiff  Is  informed  and  be- 
lieves, she  will  so  continue  for  a  long  time, 
the  exact  duration  of  which  Is  unknown  to 
plaintiff,  solely  as  the  necessary  and  Inevi- 
table result  of  said  knowledge,  and  solely 
thereby  and  therefrom  plalnUff  Is  now  and 
ever  since  said  20th  day  of  November,  1912, 
has  been  deprived  of  the  society  and  comfort 
of  his  said  wife."  "Plaintiff's  said  wife  Imew 
the  contents  of  the  said  letter  solely  be- 
cause of  said  mailing,  and  at  the  time  of  said 
mailing  it  was  the  Intention  of -said  defend- 
ant that  plaintiff's  wife  should  become  pos- 
sessed of  said  knowledge."  By  these  acts 
plaintiff  alleges  he  has  been  damaged  In  the 
sum  of  $5,000,  and  he  asks  exemplary  dam- 
ages in  the  sum  of  $5,000  more. 

[1]  Construing  this  pleading  most  strongly 
In  favor  of,  latUei-  than  against,  the  pleader, 
we  have  here  a  charge  that  tbe  defendant 


mailed  a  letter  to  some  sort  of  an  assodatloa 
of  credit  men  of  a  building  material  dealers* 
association,  falsely  stating  that  plaintiff  ow- 
ed defendant  $33  for  materials  furnished. 
We  have  the  statement  that  the  contents  of 
this  letter,  received  by  the  association  on  the 
19th  day  of  November,  was  In  some  unex- 
plained manner  made  known  to  plalntifTQ 
wife  on  the  following  day;  that  it  was  de- 
signed that  she  should  know  the  contrats, 
and  It  is  then  declared  "that  the  necessary 
and  Inevitable  results  of  said  knowledge" 
were  to  estrange  tbe  wife  from  the  husband, 
to  inordinately  increase  her  menstrual  flow, 
and  to  work  a  continuance  of  this  state  of 
mlud  and  of  this  physical  condition  "for  a 
long  time,"  "the  exact  duration  of  whldi  Is 
unknown  to  plaintiff." 

It  would  be  stultifying  the  law  to  enter  in- 
to any  exposition  of  the  insafficten<7  of  a  com- 
plaint sudk  as  tbla  to  charge  a  cause  of  ac- 
tion. 

L2]  The  Judgment  appealed  from  is  affirm- 
ed, with  $50  added  coats  for  a  frivolous  ap- 
peaL 

We  concur:  LOBIOAN,  J.;  MSLVIN,  J. 


LINEHAN  T.  DEYINCEMSE.  (S.  F.  6S06.) 
(i^upreme  Court  of  California.   June  2,  1915.) 

1.  Vendob  and  Pubchasbb  «=b2^Recosd— 
SuBscBiBiNG  Witness. 

One  who  did  not  sign  an  executory  contract 
for  the  sale  of  land  u  a  BUbscribinK  witness 
could  not,  by  a  second  recordation  of  the  con- 
tract with  the  added  words  "witness  to  signa- 
ture of  Cecilia  Bremen,  Lawrence  C.  Cull,"  ^ve 
it  efficacy  as  tending  to  establish  the  execotiOD 
of  it  by  B.  herself. 

[£d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  28;  Dec.  Dig.  ^23.] 

2.  Specuio    Pebfobiuitci  ^9>121— Sum- 
ciENCT  OF  Evidence— Co NTBACT8. 

In  an  action  to  quiet  title,  wherein  defend- 
ant demanded  specific  performance  of  a  contract 
ot  sale  from  plaintiff  s  grantor,  evidence  held 
insufficient  to  show  tbe  existence  of  sodi  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  IMg.  SI  387-395;  Dee.  Dig. 
«=»121.] 

3.  SPECinO  PKBfOBMAHCB  0=»82-^BUBDIS»~ 

Mutuality. 

TJoder  Civ.  Code,  {  33S0,  providing  that 
there  shall  be  no  remedy  by  specific  performance 
unless  the  remedy  is  mutual,  a  vendor  who  con- 
tracted to  convey  a  tract  of  land,  part  of  which 
she  did  not  own,  and  who  therefore  could  not 
have  compelled  specific  performance  o(  the  con- 
tract, could  not  be  required  to  specifically  per- 
form. 

[Ed.  Note.— For  other  cases,  see  Specific  Per> 
formance,  Cent.  Dig.  St  S9-98;    Dec  Oiv. 

©=»32.] 

4.  Specific  Pebfobuanoe  ^t=»105— Biqbt  to 
Remedt— Laches  . 

Where  defendant  claimed  as  a  purchaser 
and,  after  notification  from  plaintiff  that  he 
would  not  convey  tbe  prcwerty  to  defendant  in 
pursuance  of  the  terms  of  an  asserted  contract 
with  plaintiff's  grantor,  took  no  steps  to  enforce 
his  light  under  tlie  contract  and  met  plaintiff's 
action  to  quiet  title     seeking  spedfie  perfonn- 
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ance  years  after  Bach  repndlatioi)  of  the  con- 
tract, his  anezplaioed  lacheB  preducled  an; 
light  which  he  might  otherwise  nave  had  to  a 
specific  performance  of  the  contract 

LEd.  Note.— For  other  cafles,  see  Spedfie  Per- 
formance. Cent.  Dig.  S{  825-341;   Dec.  IMg. 

Department  2.  Appeal  from  Superior 
Court,  San  Mateo  Coouty;  Geo.  H.  Buck, 
Judge. 

Action  by  John  J.  Linehan  against  John 
Doe  Devlncense,  also  known  as  John  Doe 
Derenchl.  Judgment  for  plaintiff,  and,  from 
an  order  granUng  a  new  trial,  be  appeals. 
Reversed, 

Mastlck  &  Partridge,  of  San  Francisco,  for 
am>eilaiit  SnlllTan  &  SnUlTan  and  l^eo.  J. 
Bocbe.  all  of  San  Frandaoo,  Ux  reoTondent 

HENSHAW,  J.  This  Is  an  appeal  from 
the  order  of  the  court  grantlDg  a  new  trial. 
The  order, is  in  the  following  language: 

"Id  this  action  the  motion  for  new  trial  here- 
in having  been  heretofore  submitted  to  the 
coart  for  consideration  and  decision,  and  now 
the  coort  having  considered  the  same  renders  its 
jud^ent  as  follows:  In  consequence  of  the 
failure  of  defendant's  attorney  to  present  the 
motion,  it  has  remained  on  the  calendar.  New 
trial  granted  November  25,  1912." 

Seemingly  from  this  order  a  new  trial  was 
granted  for  the  laches  of  defendant's  attor- 
ney in  tailing  to  present  bis  motion.  No  neg- 
lect of  any  kind  is  imputed  to  plaintiffs  at- 
torney. It  is  difficult  to  understand  why,  for 
the  reason  giren  in  the  order  itself,  the  mo- 
tion should  not  have  been  denied  rather  than 
granted.   It  suggests  an  erroneous  entry. 

But  passing  this,  and  coming  to  the  merits 
of  the  appeal,  -the  action  itself  was  brought 
by  plaintiflE  to  quiet  title  to  a  piece  of  land  in 
the  county  of  San  Mateo,  which  piece  of  land 
may  for  convenience  be  described  as  the 
southwest  quarter  of  lot  16.  Both  plaintiff 
and  defendant  claim  title  from  a  common 
source— Cecilia  Brennan.  Plaintiffs  title 
was  based  upon  a  deed  to  him  of  the  land  by 
Cecilia  Brennan,  recorded  in  February,  1904. 
Defendant  claims  through  an  executory  con- 
tract ot  sale,  under  which  he  had  been  ad- 
mitted to  possession  of  the  land  by  Cedlia 
Brennan  in  1903.  This  executory  contract  Is 
In  the  following  language: 

"San  Francisco,  May  6,  1903. 

"Beceived  of  Mr,  Derencbi  ^50,  being  deposit 
m  account  of  property  in  San  Mateo  the  piece 
to  be  paid  ¥700,  the  purchase  price  of  the  prop- 
«rty  this  day  sold  to  subject  to  the  owner's  ap- 
proval, and  being  in  the  city  of  Colma,  county 
of  San  Mateo,  state  of  California,  and  describ- 
ed aa  follows :  Lot  16,  as  known  and  designated 
<n  certaiii  map  marked  map  of  the  property  at 
^  Villa'  Homestead  Association  which  said 
is  on  file  in  the  office  of  county  recorder  of 
tlie  county  of  San  Mateo,  state  of  Califtmiia, 
and  recoraed  in  said  county. 

"Term  of  sale  15  days  are  allowed  to  examine 
utie  and  consnrnmate  the  sale.  At  the  termina- 
tion of  said  time  the  balance  of  said  purchase 
Jioney  is  due  and  payable  upon  tender  of  the 
«ed  of  the  property  sold  if  the  title  is  dcfec- 
nw,  60  daya  are  allowed  to  perfect  the  same, 


and  if,  after  the  expiration  of  said  term,  un- 
less extended  by  mutual  consent,  the  title  shall 
not  have  been  perfected,  the  deposit  is  to  be 
returned. 

"[Signed]    Cecilia  Bremen,  Owner, 

By  L.  O.  Cull,  Agents." 

It  was  first  recorded  precisely  as  above  set 
forth  on  February  27,  1905,  and  then  again 
upon  December  22,  1905,  was  once  mora  re- 
corded with  the  following  added;  "Witness 
to  signature  of  Cecilia  Bremen,  Lawrence  C. 
Cull." 

Defendant  by  answer  set  up  his  posses- 
sion under  this  contract,  and  by  cross-com- 
plaint averred  the  performance  by  him  of  all 
things  necessary  to  be  done  under  the  con- 
tract, made  a  tender  of  the  amount  due  there- 
under, and  demanded  specific  performance. 
To  overcome  the  controlling  effect  of  the  deed 
recorded  in  1904  over  the  executory  contract 
first  recorded  In  1905,  defendant  alleged  that 
plaintiff  at  the  time  that  be  took  bis  convey- 
ance knew  of  the  existing  contract  This 
plaintiff  denied.  The  court's  findings  were 
wholly  in  favor  of  tbe  plaintiff,  and  Judg- 
ment passed  for  him.  The  new  trial  was  or- 
dered under  the  circumstances  above  Indi- 
cated. 

Appellant  argues  witb  muc-b  force  that  this 
new  trial  could  have  been  granted  only  upon 
the  theory  of  a  valid  written  contract  be- 
tween Ce<Alia  Brennan  and  tbe  defendant; 
that  If  such  a  contract  did  not  exist  defend- 
ant bad  no  defense  to  this  action,  and,  as 
the  existence  of  this  contract  depends  upon 
tbe  copy  of  it  produced  from  the  records  (the 
original  having  been  destroyed  by  fire),  this 
court  can  and  will  consider  the  evidence 
touching  this  c<mtract  precisely  as  it  woald 
be  considered  by  a  trial  court  Wilson  v. 
Cross,  33  Cal.  60;  Beynolds  v.  Snow,  67  Cal. 
497.  8  Pac.  27;  Toller  v.  Arnold,  98  Cal.  166, 
28  Pac.  663.  So  constmlng  this  contract, 
appellant  argnea  that  upon  its  face  it  bean 
overwhelming  and  ccmclnstve  evidence  that 
it  was  never  executed  by  Cecilia  Brennan, 
and  that  there  Is  not  a  word  ot  evidence  that 
Cull,  who  signed  bis  name  as  agent  nndw 
that  of  Cecilia  Bremen,  was  ever  bra  duly 
autborlied  agent  or  attorney  In  fact  to  exe- 
cute In  her  name  and  <m  behalf  tbe  In- 
strument in  question. 

[1,2]  The  evident  In  this  r^rd  la  cer- 
tainly most  potent  and  perauaslve.  The 
contract  Itself  declares  that  tbe  pn^ierty  is 
sold  "subject  to  tbe  owner's  ajvroval" — a 
clause  which,  in  the  nature  ot  things,  would 
not  be  In  a  oxitract  executed  by  tbe  owner 
herself.  TbB  name  ot  the  owner  was  CecUla 
Braman.  The  ctmtract  is  signed  "Cecilia 
Brenen."  Cecilia  Brennan,  it  la  distaosed, 
could  wrlt&  It  is  not  to  be  prranmed  that 
she  would  misspell  ber  own  name. .  More- 
over, the  contract  as  originally  recorded  de- 
clares, if  language  means  anythtog,  that  the 
name  ot  "Cedlla  Bremen,  Owner,"  was  writ- 
ten by  "L.  C.  Con,  Agent"  And  finally  the 
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langoage,  "Witness  to  signature  of  Oedlla 
Bremen,  Lawrence  O.  Gull,"  was  unques- 
tionably added  to  tbe  Instrument  after  Its 
first  recordation  and  after  ttie  death  of  Ce- 
cilia Brennan,  who  died  within  a  year  after 
the  date  of  the  execution  of  the  original  con- 
tract The  effort  therefore  to  establish  the 
execution  of  this  contract  by  the  belated  dec- 
laratl<m  <Hr  Lawrence  a  Gull  that  he  signed 
as  a  witness  to  the  signature  of  Gedlla  Brem- 
en Is  anaralllng  under  all  of  the  authorities. 
He  did  not  sign  as  a  subscribing  witness  and 
the  second  recordation  of  the  instrument  was 
without  ^cacy  as  tending  to  establish  the 
execution  of  it  by  Cecilia  Brennan  herself. 
Hollenbacfc  t.  Fleming,  6  Hill  (N.  T.)  305; 
Barly  t.  St  Patrick's  Church,  81  Hun,  399, 
30  N.  Y.  Supp.  981;  Prlt<Aard  t.  Palmer, 
88  Hun.  412,  84  N.  T.  Supp.  789 ;  In  re  Olute's 
Bstate,  37  Misc.  B^.  580,  7S  N.  T.  SupPv  1060. 
Nor  is  this  evidence  at  all  oTercome  by  the 
statement  of  Mr&  Ottoboal,  sister-in-law  of 
the  defendant,  that  she  knew  Cetdlla  Bren- 
nan in  her  lifetime,  had  seen  her  signature, 
had  seen  the  original  of  the  contract,  and 
that  the  fdgnature  to  the  ordinal  of  the  con- 
tract was  like  the  other  signatures  of  Gedlla 
Brennan. 

[I]  Were  fbexe  nothing  further  upon  Uiis 
aroeal.  Oke  order  granting  a  new  trial  wonld 
of  necessity  be  reversed  for  the  utter  fail- 
ure to  show  an  existing  contract  between 
Gedlla  Brennan  and  this  defendant  But 
there  are  other  consideratlnis  which  remove 
any  possible  doubt  i^n  the  question  if  any 
could  be  said  to  exist  Thus  the  contract 
whldi  Ge<dlla  Brennan  1b  said  to  have  enter- 
ed into  was  one  for  the  conveyance  ot  the 
whole  tract  of  land.  It  is  established  and, 
Indeed,  admitted  that  she  did  not  own  it  all, 
that  part  of  It  was  owned  by  her  sister, 
whose  estate  was  in  probate.  As  she  could 
not  have  compeUed  specific  performance  of 
the  contract,  so  spedflc  performance  may  not 
be  enforced  against  her  or  her  successor  in 
Interest  Civ.  Code,  {3386;  Husheon  v.  Kel- 
ley,  162  CaL  666.  661,  124  Pac.  23L  We  are 
not  unmindful  of  the  early  case  of  Marshall 
V.  Caldwell,  41  Gal.  613,  and  Swoln  v.  Bar- 
nette,  76  Gal.  801,  18  Pac  894,  which  latter 
relies  upon  the  first  cited  case  for  its  author- 
ity. But  the  force  of  these  cases  as  authort- 
ty  Is  entirely  destroyed  by  the  more  recent 
dedsions  of  Jad^n  v.  Torrence,  83  Gal.  K21, 
23  Pac.  696.  and  Olson  t.  Lovell.  91  CaL  508, 
27  Pac  765.  In  the  earlier  of  these  cases 
last  mentioned  the  husband  and  wife  Joln^ 
ly  agreed  to  sell  a  piece  of  property  which 
they  owned  In  undivided  Interests.  The  wife 
reused  to  acknowledge  the  contract,  and  thus 
it  became  nonenforceable  against  her.  ,Plaln- 
tlfl  sought  to  cfHUpel  a  conveyance  by  the 
husband  of  his  undivided  Interest,  and  it  was 
held  that  equity  would  not  decree  such  a  coa- 
Teyance.  In  the  later  case  of  G\aoa  v.  Iiov^, 
the  vendee  contracted  to  purchase  a  tract 
of  land  owned  by  the  vendors  as  cotenants. 


The  contract  was  signed  by  one  of  tbe  ven- 
dors. The  name  of  the  other  was  signed 
without  authority.  The  court  refused  a  Q>e- 
clflc  performance  to  the  vendee  of  the  inter- 
est of  the  vendor  who  had  formally  executed 
the  contract,  and  In  Its  dedslon  pointed  ont 
that  the  foundation  of  the  determination  in 
Jackson  v.  Torrence  was  not  that  equity  re- 
fused specific  performance  because  the  par- 
ties deC^dant  were  husband  and  wife,  bat 
because  to  compel  a  part  performance  by  the 
husband  would  be  to  make  him  "perform  a 
contract  which  he  never  made  or  intended  to 
make,"  and  the  same  equitable  principle  was 
applied  in  Olson  v.  LovelL 

[4]  And  finally  it  may  be  said  Uiat  the  un- 
contradicted evidence  shows  that  d^aadant, 
after  notification  from  plaintiff  that  the  lat^ 
ter  would  not  deed  the  prop)erty  to  the  former 
In  pursuance  ot  the  terms- of  the  asserted  con- 
tract with  Cedlla  Brennan,  took  no  steps  to 
oiforce  his  right  under  that  contract,  and 
meets  tbSB  action  to  quiet  tltte  by  a  cioas- 
comploint  seeking  Q>e(4fic  performance  years 
after  plahitUTs  repudiation  of  the  contract 
was  made  known  to  him.  Q^ider  the  author- 
1^  of  0'D<mndl  v.  Jackson,  69  C^L  822, 
11  Pac  291,  this  unexplained  laches  prelud- 
ed any  rights  wMcb  detoidant  might  oUier- 
wlse  have  bad  to  a  [Qtedfic  performance  ot 
the  contract 

The  order  granUi^  a  new  trial  Is  therefore 
reversed. 

We  ooncnr:  LOBIQAN,  J. ;  MBLYIK.  J. 


SAN  FBANOISGO  STEVEDORING  GO.  etaL 
T.  PILLSBUBT  et  al.,  Industrial  Acci- 
dent Gonmiiasion.    (S.  F.  7435.) 

(Supreme  Court  o£  Califoroia.    June  2,  1915.) 

Masieb  and  Sbkvant  ^=9250%.  New.  voL  16 
Key-Na  Series— Injdhies  to  SxavANr— E^- 
TOFPBL  BT  Action  to  Olaiu  Goupensation 
Under  Inddbtbial  Compensation  Act. 
Where  an  employ^  iajured  in  tbe  course  ot 
his  duties  brought  an  action  in  the  superior 
court,  such  commencement  of  action  was  not  a 
final  election  of  tbe  employ's  remedy  depriving 
the  Industrial  Accident  Ctommissioa  ot  juris- 
diction to  award  bim  compeosation,  since  the 
judgment  of  the  superior  court  sustaining  a  de- 
murrer to  the  complaint  merely  determined  that 
the  allegations  foiled  to  state  a  case  of  the  char- 
trcter  for  which  the  Industrial  Compensation 
Act  provides  as  exception  to  its  general  provi- 
sion that  tbe  right  to  recover  compensation  un- 
der it  shall  be  an  Injured  empltv^'s  exdnaiT* 
remedy,  and  that  therefore  the  pn^nr  tribunal 
for  the  adjudication  of  the  claim  was  the  In- 
dustrial Accident  Comndasiw. 

In  Bank.  Proceedings  under  the  Industrial 
Cmnpensatlon  Act  by  Jerendoh  Brodetick  to 
obtain  cuupenaatlon  fOr  personal  Injurlea 
opposed  by  the  San  Francisco  Stevedorins 
Company,  the  employer.  Compensation  was 
awarded,  and  the  employer  petltt(His  for  cei^ 
tiorari  to  review  the  proceedings  of  the  In- 
dustrial Accident  Commission  resulting  In  tbe 
award.   Application  denied. 
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Lloyd  S.  Ackerman,  of  San  Francisco,  for 
petitioners.  G.  M.  Bradley,  of  Sau  Francis- 
oo,  for  respondenta 

AN6ELLOTTI,  a  3.  Petltlonera  seek  a 
writ  of  certiorari  to  review  the  proceedings 
of  the  Industrial  Accident  Conunlsslon  re- 
sulting In  an  award  by  said  commission  to 
one  Jeremiah  Broderick  of  compensation  for 
personal  Injuries  alleged  to  have  been  re- 
ceived by  him  In  the  conrse  of  his  employ- 
ment by  the  San  Francisco  Stevedoring  Com- 
pany. 

The  only  point  made  In  support  of  the 
appUcaUon  la  that  the  Industrial  Commis- 
sion was  without  Jurisdiction  by  reason  of 
the  tact  that  Broderick,  pi^r  to  instituting 
his  proceeding  before  the  Industrial  Com- 
mission, instituted  an  action  for  damages  on 
account  of  the  same  injuries  against  the 
stevedoring  company,  in  the  superior  court 
of  the  city  and  county  of  San  Francisco.  A 
demurrer  to  bis  complaint  Interposed  by 
the  company  was  sustained  by  said  court, 
and,  on  his  failure  to  amend,  Judgment  was 
given  against  him.  At  the  time  of  the  award 
by  tbe  Indnstrlal  Commlssiou,  Broderick  had 
Died  a  waiver  of  his  right  of  appeal.  It  is 
daimed  that  by  commencing  his  action  in 
the  saperior  court  Broderick  finally  elected* 
his  remedy,  and  thus  deprived  the  commis- 
sion of  Jurisdiction  In  tbe  matter,  and  also 
that  the  superior  court  Judgment  Is  a  final 
determination  of  his  rights  in  the  matter. 

We  ai«  satisfied  that  there  is  no  force  in 
this  claim.  The  Industrial  Compensation 
Act  provides  substantially  that,  where  the 
specified  conditions  of  compensation  exist, 
the  right  to  recover  such  compensation  In 
a  proceeding  before  the  oommissloQ  shall  be 
the  exclusive  remedy  of  the  employ^,  "ex- 
cept that  when  tbe  Injury  was  caused  by  tbe 
employes  gross  negligence  or  willful  mis- 
ccmdnct  and  such  act  or  failure  to  act  cans- 
lug  sa<A  Injury  was  the  personal  act  or  fall- 
are  to  act  on  the  part  of  the  employer  him- 
self, «  ♦  •  and  such  act  or  failure  to 
act  Indicated  a  willful  disregard  of  the  life, 
Ihob  or  bodily  safety  of  the  employes,  any 
sndi  injured  employ^  may,  at  his  option,  ei- 
ther claim  compensation  under  this  act  or 
onintBln  an  action  at  law  for  damages." 

It  will  thus  be  seen  that  the  right  of  the 
omloyfi  to  resort  at  his  option  to  an  action 
at  law  for  damages  is  restricted  to  the  class 
of  cases  spedlled  in  the  provL^on  Just  quoted, 
via,  cases  where  the  Injury  was  caused  by  the 
antfoyer's  gross  negligence  or  willful  mis- 
conduct of  a  certain  spedfled  character.  The 
judgment  of  the  sujtertor  court  in  Broder- 
Idc'i  action  almply  determines  that  the  alle- 
gations of  his  complaint  failed  to  state  a 
ctae  of  Uils  character,  and  therefore  that  the 
proper  tribunal  for  the  adjudication  of  his 
claim  is  tbe  Industrial  Accident  Commission. 
Nothing  else  can  be  held  to  have  been  deter- 
mUKd  against  ^^w.  He  cannot  be  held  to  be 


estopped  thereby  from  pursuing  his  remedy 
before  the  commission,  nor  can  the  commls- 
sloa  be  held  to  have  been  without  Jurisdic- 
tion of  the  proceeding  Instituted  by  him. 

The  application  for  a  writ  of  coilorail  Is 
denied. 

WE  concur :  LORIOAN,  J. ;  SHAW,  J. ; 
HENSHAW,  J.;  LAWLOB,  J. 


In  re  MICHELS.    (L.  A.  4124.) 
(Supreme  Court  of  Califomla.   June  4,  1915.) 

1.  Ikfantb  4=^13— Custodt  and  Pkotection. 

It  Is  a  part  of  the  power  as  well  as  the  daty 
of  the  state  to  guide  and  guard  the  helpless 
yonng,  in  the  exercise  of  wtuch  duty  it  may 
provide  for  tbe  custody  and  maintenance  of 
abandoned  children,  and  process  of  law  and  a 
forum  to  determine  whether  a  cblld  is  an  aban- 
doned  child,  and  may  base  proceedings  in  guard- 
ianship and  in  adoption  upon  decrees  of  aban- 
donment, and  declare  what  acts  shall  consti- 
tute abandonment  by  parents. 

[Ed.  Note^For  other  cases,  see  Intents,  Cat. 
Dig.  I  14;  Dec;  Dig.  «S>13.] 

2.  I^PANTS  «=»19— Adjudication  of  Statdb 
or  Abandoned  Child— Effect— Pbtihon 

FOB  GUABDIANSHIP. 

While  a  decree  that  a  child  is  an  abandoned 
child,  made  after  proceedings  duly  had,  is  a  final 
adjudication  of  its  status  as  of  the  date  of  the 
decree,  resulting  under  Civ.  Code,  S  246,  subd. 
4,  denning  such  decree,  in  depriving  the  par- 
ents of  the  present  ri^ht  to  the  guardianship 
and  custody  of  the  child,  it  does  not  forever  de- 
stroy the  parental  right  to  its  care  and  custody, 
and,  in  the  absence  of  intervening  rights,  the 
parents  may,  by  pt^tition  for  guardianiibip,  etc., 
show  their  competency,  willin^cness,  and  ability 
to  support  and  maintain  tbe  child,  and  have 
their  ri^ta  heard  and  consblered. 

[Ed.  Note.— For  other  cases,  see  Infanta,  Cent 
Dig.  I  19;  Dec.  Dig.  «=»19.] 

Department  2.  Appeal  from  Superior 
Court,  lios  Angeles  County;  Fred  H.  Taft, 
Judge. 

Petition  by  tbe  parents  of  Bosa  BCldLels, 
an  infant,  for  appointment  as  guardians  of 
her  person,  exposed  by  Vema  Shaw.  De- 
cree for  opiwnent,  and  tite  parents  a[^)eal. 
Reversed,  vritfa  directions  to  overrule  the 
demurrer  and  to  allow  any  person  In  interest 
to  appear  and  plead  to  the  merits  of  the  pe- 
tition. 

Joseph  Scott,  of  Los  Angeles,  for  appel- 
lants.  Schweitzer  &  Hutton,  of  Los  Angeles. 

for  respondent. 

HENSHAW,  J.  Pe^tloners,  who  are  like- 
wise the  appellants  herein,  are  the  father  and 
mother  of  Bosa  Mlcbels,  a  female  child,  aged 
about  seven  years.  They  petitioned  tbe  su- 
perior court  to  be  appointed  guardians  of  tbe 
person  of  their  Infant  daughter.  Their  pe- 
tition showed  that  they  are  husband  aud 
wife,  and  that  the  child  was  born  In  law- 
ful wedlock ;  that  some  years  previously  tbey 
came  to  Los  Angeles  with  their  five  chil- 
dren, the  eldest  then  atwut  ten  years  of  age, 
the  youngest  Bosa,  then  about  one  year  of 


^»F«r  otlMr  easM      ■sum  tivlc  and  KBT-NUHBiia  In  all  Key-Numbered  DlgMta  and  ladexav 

Digitized  by 


Google 


688 


149  PAOiriO 


REPORTER 


(CtL 


age.  At  that  time  Rosa  was  crippled  and 
unable  to  stand  on  her  feet  A  physician  told 
the  parents  that  the  child  should  be  sent  to 
a  hospital  for  treatment,  and  the  child  waa 
sent  to  the  Children's  Hospital,  a  charita- 
ble Institution,  where  she  was  taken  care  of 
without  charge.  She  remained  there  12 
months — 11  of  those  months  upon  a  stretch- 
er. During  tJiat  period  the  father  called  up- 
on her  frequently.  The  motlier  was  unable 
to  do  so,  being  herself  engrossed  Ui  her  house- 
hold duties,  being  III,  and  during  that  period 
giving  birth  to  auoUier  child.  Miss  Vema 
Shaw  was  a  nurse  in  the  Children's  Hospital 
and  became  interested  In  little  Rosa.  Verna 
Shaw  sought  to  be  allowed  to  adopt  her.  The 
father  declined  to  accede  to  her  request, 
but  permitted  her  to  take  the  child  to  her 
parents'  ranch  In  the  n^ghhorhood  of  Los 
Angeles,  where  It  was  represented  the  child 
would  Improve  In  health,  with  pare  air  and 
fresh  milk.  It  was  agreed  between  the  par- 
ents and  Tema  Shaw  that  she  should  take 
the  child,  keep  her  at  the  ranch  for  a  period 
of  two  years,  and  then  return  her  to  her  par- 
ents. Tbe  child  was  taken  to  the  ranch. 
Thereafter  Verna  Shaw  visited  the  petition- 
ers, and  told  them  the  child  was  doing  well. 
They  asked  to  see  it,  but  Verna  Shaw  re- 
piled  that  it  was  better  that  the  child  be  not 
brought  to  the  city.  Receiving  no  more  visits 
from  Verna  Shaw,  the  petitioners  called  up- 
on her  at  the  Children's  Hospital  and  were 
told  that  Vema  Shaw  bad  left  the  hospital 
and  that  her  address  was  unknown.  The 
child  was  taken  to  the  country  in  the  early 
part  of  the  year  1911,  and  they  did  not  learu 
where  she  waa  until  March,  1914,  when  they 
took  steps  to  regain  her  custody.  Upon  learn- 
ing that  petitioners  desired  to  secure  posses- 
sliHi  of  the  child,  Vema  Shaw  proceeded  to 
have  the  chUd  declared  by  the  juvenile  court 
to  be  an  abaudMied  child,  and  for  that  pur- 
pose on  or  about  tbe  1st  of  May,  1914,  filed 
in  the  superior  court  a  petlUon  under  the  act 
concerning  dependent  and  delinquent  minor 
children  (Stats.  1909,  p.  213;  Civ.  Code,  S 
221),  In  whbib.  peUtlon  it  was  declared  that 
the  Infant,  Rosa  Mlchels.  was  on  the  24th 
day  of  December,  1910.  left  in  the  care  and 
custody  ^  Vema  Shaw  by  tbe  parents  of 
the  minor  without  the  parents  making  any 
provision  for  tbe  minor's  support,  A  hear- 
ing was  bad  In  tbe  Juvenile  d^rtment  of 
tbe  superior  oonrt  before  the  Honorable  Fred 
H.  Taft,  and  the  superior  court  determined 
and  declared  Rosa  Hlch^s  to  be  an  abandon- 
ed child.  Petltiorfers  were  present  at  the  hear- 
ing In  person  and  by  their  attorney,  and  In- 
troduced evidence  showing  that  they  had 
not  abandoned  the  child  and  never  intended 
to  abandon  the  <Alld,  and,  after  the  court 
made  its  order  declaring  the  child  to  be  an 
abandoned  child,  petitioners  Instructed  their 
attorney  to  appeal  from  this  order  and  de- 
cree. Through  the  oversight,  Inadvertence, 
or  neglect  of  their  attorney,  their  appeal  was 
not  taken.   The  petition  then  asserts  that 


section  224  of  the  Civil  Code,  by  virtue  of 
which  the  proceedings  resulting  In  the  dec- 
laration that  the  child  was  an  atMLodoned 
child  were  had,  is  null  and  void  as  being  in 
violation  of  sections  1,  6,  and  13  of  article  1 
of  the  Constitution  of  the  state  of  California, 
and  of  the  fifth,  fourteenth,  and  eighth 
amendments  of  the  Constitution  of  the  United 
States. 

The  petitioners  further  declare  that  they 
are  tbe  owners  of  a  fruit  and  grocery  store, 
the  Income  from  which  suffices  to  provide  a 
comfortable  living  for  themselves  and  all 
their  children;  that,  while  the  order  of  the 
superior  court  declared  tbe  child  to  be  an 
abandoned  child,  neither  that  nor  any  other 
order  of  the  court  provided  a  guardian  for 
the  child,  nor  gave  It  other  parents  by  adop- 
tion. It  Is  then  averred,  touching  the  yvirit- 
ual  welfare  of  the  child,  that  section  27  of 
the  juvenile  act  provides  that  childr^  com- 
ing within  the  purview  of  the  act  shall  be 
placed  "with  people  of  the  same  or  similar 
religious  belief;  that  petitioners  are  mem- 
bers of  the  Roman  Catholic  Church;  that 
Verna  Shaw  is  a  young  unmarried  woman 
without  a  home  of  her  own,  ia  not  of  tbe 
Roman  Catholic  faith.  Is  obliged  to  and  does 
maintain  herself  by  her  own  exertions  as  a 
nurse  in  the  office  of  a  physician,  and  is 
compelled  to  leave  tbe  care  of  tbe  child  to 
relatives  and  other  persons  not  of  the  Roman 
Catholic  fattb. 

A  demurrer  was  interposed  to  this  peti- 
tion, and  the  hearing  waa  before  the  same 
judge  who  presided  at  the  hearing  of  the 
petition  to  tiave  the  Infant  declared  an  aban- 
doned child.  The  court  sustained  the  demur- 
rer and  declared  that  the  "petition  does  not 
state  facts  sufficient  to  require  the  ai^lnt- 
meut  of  petitioners  as  guardians  of  tbe  per- 
son of  tbe  said  Infant" 

The  order  and  the  only  order  of  the  court 
entered  in  the  matter  of  the  proceedings  had 
under  section  224  of  tbe  Civil  Code  is  pus* 
zUng  In  Its  language;  It  Is  in  tbe  foUowli« 
words: 

"Xt  is  stipulated  in  open  court  that  tbe  peti- 
tion (of  Verna  Shaw)  tie  denied  and  that  far- 
ther evidwce  might  be  taken  at  this  time«  no- 
tice being  waived,  all  parties  agreemg  thereto. 
The  court  ordered  that  the  child  be  declared 
abandoned." 

tt  Is  not  clear  from  tbts  irby,  It  tbe  petl- 
Uon was  denied,  the  dilld  idbould  have  been 
declared  an  abandmed  diUd.  But,  for  the 
purposes  ot  this  con^deiatlmi,  this  order  ad- 
judging the  cbUd  to  be  an  abandoned  <^11d 
may  be  taken  as  satisfactory  and  complete. 
So  taking  It,  we  may  come  directly  to  the 
consideration  ct  cwtaln  questions  here  in- 
T<dved.  Certain,  we  say,  because  tiie  de- 
mands of  tbls  case  do  not  reqnlie  that  all  at 
appellants'  argaments,  and  In  partlcidar  those 
against  tbe  constltntUmality  of  section  221 
of  the  Civil  Code,  diould  be  considered. 

[1]  Upon  the  general  proposition,  suffice 
it  to  say  this:  That  It  la  unquestionably  a 
part  of  the  power  as  well  as  a  part  of  0» 
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SatS  ot  the  state  to  guide  and  guard  Its 
MplesB  young.  In  the  exercise  of  that  duty. 
It  Is  quite  proper  for  the  state  to  make  pro- 
rlslon  for  the  custody,  care,  and  lualntenauoe 
of  abandoned  children,  and  In  so  doing  to 
provide  process  of  law  and  a  forum  for  the 
determination  of  the  question  whether  or  not 
a  child  is  an  abandoned  child.  Upon  a  de- 
termination of  abandonment,  it  Is  equally 
within  the  power  and  the  duty  of  the  state 
to  provide  for  the  care  and  nurture  of  the 
cblld  in  the  future,  and  proceedings  in  guard- 
ianship and  proceedings  in  adoption  may  be 
aod  by  our  law  are  based  upon  decrees  of 
abandonment.  And  Anally  It  Is  within  the 
power  of  the  state  to  declare  what  sins  and 
acts  of  omission  or  commission  shall  consti- 
tute abandonment  by  the  parent  or  parents. 
Dnqaestlonably  due  process  of  law  demands 
8om&  sufficient  notice  to  the  parents  of  the 
proceedings  about  to  be  taken,  with  an  op- 
portunity to  the  parents  to  be  heard  upon 
the  issue.  But,  so  far  as  concerns  this  case, 
it  appears  by  the  petition  that  the  parenta 
not  only  rec^ved  this  notice,  but  responded 
to  it,  and  were  present  in  court  with  their  at- 
torney, at  the  hearing. 

[2]  Unquestionably  also  a  decree  that  a 
child  la  an  abandoned  child,  duly  given  after 
proceedings  duly  had.  Is  a  final  adjudication 
of  the  status  of  this  child  as  of  the  date  of 
tbe  decree.  But  the  underlying  question  in 
this  case  is  how  far-reaching  and  how  conclu- 
sive upon  the  future  rights  of  the  parents  ia 
sQch  a  decree  of  abandonment,  treating  it, 
as  here  we  do,  as  a  final,  valid,  subsisting  de- 
cree. 

Respondent  argues  broadly  that  the  eCtect 
of  the  decree  Is  forever  to  destroy  parental 
rights  In  both  their  characteristics,  to  de- 
stroy the  property  right  which  the  parent  has 
in  the  child,  and  to  destroy  the  natural  right 
to  the  care,  custody,  nurture,  and  love  of  the 
offspring;  that,  the  child  having  been  de- 
creed to  be  an  abandoned  child  by  an  order 
whldi  has  becMue  final,  the  present  petition 
of  the  paruits  for  letters  of  guardianship 
Is  to  be  treated  as  the  unwarranted  intrusion 
of  strai^OTs. 

This  Tiew  of  the  scope  and  meaning  of  a 
simple  decree  that  a  child  has  been  abandon- 
ed by  Its  parents  la  altogether  beyond  the 
reason  of  the  law  and  so  beyond  tbe  law.  It 
Is  no  more  in  contemplation  ct  tbe  law  that 
parents  should  f<Hrever  be  depriviBd  of  the 
custody  of  a  child  because  of  a  Judgment  of 
abandonnwn^  than  it  is  within  tbe  oontem- 
platlon  or  power  of  the  law  to  say  that  the 
decree  of  abandonment  extirpates  and  de- 
stress  all  parental  affection  for  tbe  child. 
What  ft  decree  of  abandonment  amounts  to 


Is  defined  by  section  246,  subd.  4,  of  the  Civ- 
il Code.  It  is  &  decree  which  Judicially  strips 
the  parents  of  the  then  present  right  to  the 
guardianship,  care,  custody,  and  control  of 
the  child.  If  other  provision,  thereafter, 
shall  have  been  made  for  such  custody  and 
control,  It  may  be  that,  upon  hearing,  the 
court  will  not  disturb  such  custody,  but  this 
does  not  mean  that  the  parents  shall  not  be 
heard.  We  are  not  in  this  consideration  con- 
fronted with  the  case  of  a  child  which,  after 
a  decree  of  abaudonm^t,  has  been  either 
adopted  or  provided  with  a  guardian,  and 
as  well  said  in  Matter  of  Forrester,  162  Cal. 
493.  123  Pac.  283: 

"Tbe  past  failure  of  a  parent  to  provide  for 
his  child  may  well  coexist  with  a  present  aUlity 
to  fully  discharge  all  the  duties  of  gxtardian- 
sblp." 

While  the  law  baa  earnestly  at  heart  tbe 
welfftre  of  a  dbdld,  yet,  as  pointed  out  in 
tbe  same  case,  It  will  not  even  under  such 
consideratlonB,  deptive  the  natural  guardians 
of  their  rights.  It  is  no  light  thing  to  en- 
deavor to  destroy  the  lore  of  offspring  which 
nature  has  Implanted  In  every  normal  human 
being,  nor  does  tbe  law  CMttemplate  the  do- 
ing of  Boch  a  thing.  It  proposes  merely  to 
lend  its  guiding  band  to  helpless  youth  who 
have  been  deserted  or  abandonral  from  any 
cauB&  But  it  never  means  to  say  that  if  tbe 
cause  has  been  removed,  In  other  words,  if 
the  paroits  can  show  thdr  present  compe- 
tency, willingness,  and  ability  to  aupiKsrt  and 
maintain  their  offspring,  they  diall  not  be 
beard  merely  beoinse  some  eaAier  decree 
that  they  have  abandoned  th^r  child  is  snp- 
posed  to  bare  erected  insnrmonntable  bar- 
riers, and  absolutely  to  have  destroyed  all 
their  rights.  Upon  an  ai^llcatlon  by  the  par- 
ents under  such  circumstances,  if  Interven- 
ing rights  following  the  decree  of  abandon- 
ment have  come  in,  as  if  a  guardian  of  the 
person  has  been  appointed,  or  if  the  child 
has  been  formally  adopted,  these  matters 
may  be  shown  and  will  be  considered  upon 
the  hearing.  But  in  every  such  case,  ander 
the  dictates  of  tbe  law,  whidi  would  be  bar- 
barous otherwise,  but  which  is  in  truth  hn- 
mane,  the  parents  are  entitled  to  their  day  in 
court  and  to  such  a  showing  for  the  recov- 
ery of  their  offspring  as  they  are  able  to 
make. 

It  was  error,  therefore,  for  the  court  to  - 
sustain  a  general  demurrer  to  this  petition; 
and  the  Judgment  Is  therefore  reversed,  with 
directions  to  the  trial  court  to  overrule  the 
demurrer  and  to  allow  any  person  in  interest 
to  appear  and  plead  to  the  merits  of  appel- 
lants' petition. 

We  concur:  LORIGAN,  7.;  MELVIN.  J. 
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HARTIGAN  t.  CITY  OF  LOS  ANGELES 
et  al.    (L.  A.  4062.) 

(Supreme  Court  of  Califoruia.    June  2,  1915.) 

1.  Municipal  Coeporations  €=3918— Bonds 
— Election— Pbopobitions—Sepabatb  Sub- 

UJSSION. 

Where  the  issuance  of  bonds  bj  a  dty  is 
Bubmitted  to  vote  of  electors  to  complT  with 
Const  art  11,  §  18,  providing  that  no  city  Bhall 
incur  any  indebtedness  exceeding  the  revenue 
for  the  year  in  which  it  is  incurred  wiOiout 
the  assent  of  two-thirds  of  the  qualified  elec- 
tors, there  must  be  a  separate  proposition  on  the 
ballot  for  each  distinct,  unrelated,  and  inde- 
pendent object  or  purpose  for  which  it  is  pro- 
posed to  incur  indebtedness,  showing  express); 
the  amount  desired  for  each  one,  in  order  that 
the  voter  ma;  express  his  choice  on  each  with- 
out thereby  affecting  the  other. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Di;.  H  1919-1923;  Dec. 
Dtg.  ^918.] 

2.  Municipal  Gobpobations  $=3918  — Bond 
Issue  Election  —  Validity  —  Puiadinq  — 
Complaint — Sufficiency. 

In  an  actlou  to  enjoin  defendant  city  and 
its  officers  from  issuing  certain  bonds  on  the 
ground  that  tiie  election  required  by  the  Con- 
stitution to  authorize  such  bond  issue  had  been 
invalid  because  the  ballot  had  not  submitted  the 
question  of  authorizing  municipal  Improvements, 
alleged  to  be  separate  and  distinct,  separately  to 
the  Toten,  in  considerinr  .the  question  whether 
or  not  the  proposed  bond  Issue  was  for  two  dis- 
tinct purposes,  the  court  could  not  ecmsider 
facts  not  alleged  in  the  complaint,  and  not  with- 
in its  cognizaDce  by  judicial  notice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S3  1919-1923;  Dec. 
Di«.  *»018.] 

3.  Evidbnck  «=»l-^uDicrAi.  NonoE— Local 

PtJBLIO  GONTBOTEBSIES. 

Local  and  temporary  conditions  of  public 
sentiment  and  local  public  controversies,  as 
whether  a  city  should  merely  complete  a  generat- 
ing plant  for  electric  power,  or  acquire  distrib- 
uting facilities  for  such  power  as  well,  are  not 
subjects  of  judicial  notice. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  1;  Dec.  Dig.  «=sl.] 

4.  Municipal  Corpobations  «s>918— Bonds 
— MuNiciPAi'  Generating  and  DiSTBiBnT- 
ino  Plant— Subuission  to  Vote. 

The  city  of  Los  Angeles  was  authorized  by 
vote  of  its  electors  to  Issue  bonds  to  the  amount 
of  $6,500,000  to  provide  a  municipal  plant  for 
the  supply  of  electricity,  f  1,250,000  to  be  spent 
in  completing  a  power  station,  etc,  that  had 
already  been  pardy  finished,  and  $5,250,000  to 
be  spent  in  constructing  or  ac9uiring  distribut- 
ing lines,  conduits  and  substations,  and  the  ac- 
quisition of  lands,  right  of  way,  machinery,  etc., 
•  necessary  therefor.  The  plaintiff,  a  resident 
citizen  and  taxpayer  of  the  city,  sued  to  enjoin 
the  issuance  of  such  bonds,  contending  that  no 
valid  election  had  been  held  for  the  approval 
of  the  issue,  since  the  ballot  submitted  the 
question  of  the  exj^enditure  in  a  siogle  proposi- 
tion, while  he  claimed  that  the  completiou  of 
the  power  station  and  the  acquisition  of  the 
distributing  facilities  were  two  independent  im- 
provements, which  should  have  been  submitted 
separately.  Held,  that  the  description  of  the 
objects  of  the  expenditure  in  the  ballot  as 
"works  for  &upplyiug  said  city  and  its  inhabit- 
ants with  electricity  for  purposes  of  light,  heat 
and  power,"  proceeding  to  state  that  such  works 
included  both  a  generating  plant  and  a  distribut- 
ing system,  stating  the  elements  of  the  plant 
and  of  the  system,  and  the  estimated  cost  of 


such  two  parts  of  the  improvement  presented 
but  one  municipal  improvement  for  popular  ap- 
proval, properly  submitted  u  aodi  <m  the  bal- 
lot 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fi  1919-1923;  Dec. 
Dig.  «=»918.!l  • 

5.  M0IIIIGIPAL  OoRPOuirairs  «s»918— Boirn 

— MUNIOIPAZ.  GENSBATZNO  PLAZTT— SnBMIB- 

BioN  TO  Vote— Statutes— "OoNSTROcnRG" 

—"Acquisition." 

Where  tlie  proposition  ou  the  ballot,  in  an 
election  to  autiiorixe  the  city  of  Loa  Angeles  to 
issue  bonds  for  a  municipal  improvement  atated 
that  $1,250,000  was  to  be  used  for  the  "con- 
struction or  acquisition  of  electric  generating 
works,"  such  city  was  thereby  authorized  to  ose 
the  sum  for  the  compktion  of  a  partly  conatmet- 
ed  generating  plant,  since  the  language  oC  the 
bond  act  authorizing  the  city  council,  when  it 
shall  determine  that  the  public  interest  or  ne- 
cessity demands  "the  acquisition,  constmction, 
or  completion"  of  any  municipal  Improvement 
exceeding  the  city's  annual  income,  to  call  a 
special  election  and  submit  the  matter  to  the 
voters,  does  not  necessarily  imply  that  the  ac- 
quisition of  Eui  improvement  or  its  construction, 
or  completion,  is  each  a  separate  and  distinct 
proposition  which  must  be  submitted  separately 
to  the  voters  for  their  approval,  and  that  mon< 
ey  voted  to  construct  improvements  cannot  be 
expended  to  complete  an  improvement  already 
partially  constructed,  for  the  city_  would  he 
"constructing"  an  improvement  if  it  was  en- 
gaged in  the  building  of  the  unfinished  portion 
of  works  already  begun,  and  it  could  accomplish 
the  "acquisition"  of  an  improvement  by  buying 
an  entire  plant  hy-  constructing  a  new  one,  or 
by  completiDg  one  partially  constmcted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  1919-1923;  Dec. 
Dig.  <^91& 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Acquisition;  also  First  and  Sec- 
ond Series,  Construct] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County  ;  Chaa  Wellborn,  Judge- 
Action  by  Frank  B.  Hartlgan  against  the 
City  of  Los  Angeles  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

E.  R.  Young,  of  Los  Angeles,  for  appellant 
Albert  Lee  Stephens,  City  Atty.,  and  Howard 
Robertson,  W.  B.  Mathews,  and  Wm.  B.  Him- 
rod,  all  of  Los  Angeles,  for  respondeata. 

SHAW,  J.  The  plaintiff,  as  a  resident, 
citizen  and  taxpayer  of  the  dty  of  Los  An- 
geles, began  the  action  to  enjoin  the  dty  and 
its  officers  from  issuing,  signing,  or  selling 
certain  bonds  of  the  city  amounting  to  $(},- 
600,000.  The  plaintifT  claims  that  no  valid 
election  has  been  held  for  the  approval  of 
said  bond  Issue  by  the  voters  of  the  city. 

[1]  The  constitutional  provision  is  that  no 
city  shall  incur  any  indebtedness  exceediug 
the  revenue  for  the  year  in  which  it  la  in- 
curred "without  the  assent  of  two-tbirds  of 
the  qualified  electors  thereof  votiug  at  an 
election  to  be  held  for  that  purpose."  Arti- 
cle 11,  {  IS.  The  act  of  1901,  as  amended 
Id  1913,  providing  for  such  elections,  de- 
clares that  propositions  for  Incurring  indebt- 
edness for  more  than  one  object  or  purpose 
may  be  submitted  at  the  same  election,  and 


«s>For  other  cues  see  samt  toplo  and  KBY-NUMBEH  In  »U  Key-NumberSd  DigesU  and  lodezss 
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that  Uie  ortUnance  calling  the  election  must 
recite  the  objects  and  purposes  for  which  the 
Indebtedness  Is  proposed  to  be  Incurred. 
Stats.  1913,  p.  13.  The  rule  of  the  decisions 
regarding  more  than  one  object  or  purpose  is: 

"That  there  must  be  a  separate  proposition 
on  the  ballot  for  each  distinct,  unrelated,  and 
independent  object  or  purpose  for  which  it  Is 
proposed  to  incur  indebtedness,  and  sbowicff 
separately  the  amoant  desired  for  each  one,  in 
order  that  the  voter  may  express  his  choice  on 
each  without  thereby  affecting  the  other."  Clark 
r.  Los  Angeles,  160  Cal.  821,  116  Pac.  966. 

The  election,  the  validity  of  which  Is  here 
attacked,  was  held  on  May  8,  1014,  in  pursu- 
ance of  ordinances  passed  tor  that  purpose 
under  the  aforesaid  bond  act.  The  ordinance 
calling  the  election  provided  that  ttae  prop- 
osition should  be  stated  on  the  ballot  In  this 
following  form: 

"Shall  the  city  of  Los  Angeles  Incar  a  btmded 
debt  of  $6,500,000  for  the  purpose  of  acquiring 
and  constructing  a  certain  rerenue-producing 
municipal  improvement,  to  wit:  Works  for  sup- 
plying said  city  and  its  inbabitants  with  elec- 
trid^  for  purposes  of  light,  heat  and  power, 
including  the  constmction  or  acquisition  of  elec- 
tric generating  works,  receiving  substations, 
transmission  lines,  and  the  acquisition  of  landa, 
water  rights,  rights  of  way,  machiuery,  appa- 
ratus and  other  works  and  property  necessary 
therefor,  the  estimated  cost  of  which  is  $1,250,- 
OOO;  also  including  the  constmction  or  acquisi- 
tion of  distributing  lines,  conduits  and  substa- 
tions, and  the  acquisitioii  of  lands,  rights  of 
way,  machinery,  apparatus  and  other  works 
and  property  necessary  therefor,  the  estimated 
cost  of  which  te  tO,2SO,000." 

Tbls  pM^Todtlom  was  stated  on  ttae  ballot, 
In  the  language  above  given,  as  a  single 
pn^sltion.  To  the  right  were  the  words 
"Yes"  and  "No,"  printed  on  separate  lines, 
with  voting  squares  at  the  side  wherein  the 
?oter  might  indicate  his  choice  for  or  against 
the  proposal  as  an  entirety.  There  was  no 
mode  provided  which  the  voter  could  vote 
^N&*  on  that  part  of  the  proposition  relating 
to  the  acquisition  or  construction  of  generat- 
ing works  with  the  substations,  transmission 
lines,  lands,  machinery,  and  other  pr(^rty 
necessary  therefor,  eattniated  to  cost  |1;26(K- 
000,  and  vote  "Yes"  <hi  that  part  of  the  prop- 
osition embracing  the  acquisition  or  construc- 
tion of  dlstribatlnc  lines,  conduits,  and  oth- 
er property  necessary  therefor,  estimated  to 
cost  91^260,000.  The  contention  of  the  plain- 
tlff  is  that  these  two  branches  or  elements  of 
the  proposition  constituted  two  distinct  mu- 
nicipal Improvements  which  should  have 
been  submitted  s^uurately  in  such  a  manner 
that  the  voter  could  vote  for  or  against  ei- 
ther or  both,  at  bis  option.  The  ordinance 
declaring  the  necessity  for  the  issuance  of 
ttae  tKHids  in  question  described  the  munici- 
pal improvement  in  the  same  words  as  on 
the  ballot. 

In  support  of  bis  claim  that  this  presents 
two  distinct  improvements,  the  plaintiff  al- 
leges the  following  facts  which  do  not  ap- 
pear In  the  ordinance  or  on  the  ballot  used 
at  the  Section:  Prior  to  the  adoption  of  the 
resolntloa,  the  city  of  Los  Angeles  had  con- 


structed a,  municipal  improvement  known  as 
the  Los  Angeles  aqueduct.  This  aqueduct  is 
uQt  otherwise  described,  but  we  take  it  to  be 
a  conduit  for  the  conveyance  of  water  to  Los 
Angeles  for  the  use  of  the  city  and  its  in- 
habitants. Along  and  upon  this  aqueduct  the 
city  had  begun  the  construction  of  a  plant 
for  the  generation  of  electricity  and  had  al- 
ready expended  thereon  $3,500,000,  leaving  it 
unfinished.  It  would  require  the  expenditure 
of  $1,250,000  to  complete  it  At  the  time  and 
prior  to  the  proceedings  for  the  election  the 
city  proposed,  and  now  proposes,  to  expend 
$1,250,000  of  the  bond  money  in  completing 
this  generating  plant,  and  not  for  the  con- 
struction or  acquisition  of  new  or  other  elec- 
tric generating  works.  Neither  the  ordi- 
nance nor  the  ballot  shows  that  this  $1,250,- 
000  is  to  be  used  for  the  completion  of  the 
existing  uuflnished  generating  works.  No 
reference  was  made  to  any  unfinished  worlds 
in  any  of  the  proceedings.  There  was  at 
that  time,  and  there  is  now,  as  the  complaint 
alleges,  no  necessity  for  the  construction  or 
acquisition  of  a  distributing  system,  being 
that  part  of  the  proposition  calling  for  an 
expenditure  of  $51250,000.  The  reasons  for 
this  lack  of  necessity  are  stated  to  be  that 
the  dty  was  then,  and  now  Is,  adequately 
supplied  with  systems  for  distributing  elec- 
tric current,  that  there  was  and  Is  no  neces- 
sity for  tlie  city  to  engage  in  such  distribu- 
tion, and  that  If  the  city  should  generate 
electricity,  after  completing  its  plant,  it  could 
dispose  of  all  such  electric  current  without 
engaging  in  the  municipal  dUtrlbutlon  there- 
of. The  plaintiff  was  a  voter  of  the  city, 
and  entitled  to  vote  at  said  election,  and  de- 
sired, to  vote  In  favor  of  Incurring  the  in- 
debtedness of  $1,250,000  for  the  completion 
of  the  unfiutshed  generating  plaut  and  to 
vote  against  the  Incurring  of  any  indebted- 
ness for  the  construction  or  acquisition  of  a 
distributing  system.  On  the  proposition  as 
subpiitted  on  the  ballot,  in  order  to  express, 
his  cboice  in  favor  of  the  $1,250,000  indebted- 
ness, he  was  obliged  to  vote  in  favor  of 
bonds  amounting  to  $6,500,000. 

[2,  3]  In  considering  the  question  whether 
or  not  the  proposed  bonded  debt  was  for  two 
distinct  purposes  concerning  which  the  vot- 
ers should  hare  been  given  the  opportunity 
to  approve  or  reject  either  or  both,  the  court 
cannot  consider,  as  bearing  upon  the  ques- 
tion, facts  not  alleged  and  not  within  Judi- 
cial cognizance.  Local  and  temporary  con- 
ditions of  public  sentiment  and  local  public 
controversies  are  not  of  the  latter  class,  and 
they  must  be  alleged  In  order  to  become  tta^ 
basis  for  an  argument  In  his  brief  the 
plaintiff  states  that  It  is  a  well-luiown  face 
that  the  advlsabllU?  of  municipal  owneish^ 
of  an  electric  distribution  system  by  Los 
Angeles  was,  at  and  before  the  time  of  said 
electioo,  a  quration  which  was  much  discus- 
sed and  upon  which  public  sentiment  was 
divided;  that  there  were  thousands  of  voters 
In  the  city  who  favored  the  completion  of 
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the  generating  plant,  but  greatly  opposed  the 
clt7  engaging  In  municipal  dLstrthutlon ;  that 
Beveral  large  companies  were  engaged  In  dis- 
tributing electricity  adeftuately  and  cheaply 
to  the  city  and  Its  Inhabitants ;  that  the  wis- 
dom of  the  city's  taking  over  this  branch  of 
the  work  was  open  to  serious  question,  and 
that  the  voters  of  the  dty  were  greatly  di- 
vided In  their  beliefs  on  the  subject,  but  that 
the  completion  of  the  partially  constructed 
plant  was  generally  favored,  and  the  neces- 
sity of  It  was  plainly  apparent.  The  plain- 
till  alleges  that  he  was  a  voter  of  the  city, 
and  desired  to  vote  in  favor  of  one  part  of 
the  proposition  and  against  the  other  part, 
and  found  himself  unable  to  do  bo,  but  it  is 
not  averred  that  there  were  any  other  vot- 
ers so  minded.  The  argument  seems  to  be 
that  those  who  favored  a  municipal  distrib- 
uting system  procured  the  city  council  to 
combine  that  project  with  the  proposition  to 
complete  the  unSnlshed  generating  plant 
along  the  aqueduct,  In  order  to  make  the 
popularity  and  necessity  of  the  latter  carry 
tbe  proposition  for  $5,250,000  to  buy  or  build 
a  municipal  distributing  system.  If  these 
facts  had  been  alleged,  or  were  susceptible  of 
Judicial  notice,  there  might  be  some  force  in> 
this  argument.  But  they  are  not  alleged, 
and  we  must  determine  the  question  solely 
upon  tbe  facts  set  forth  In  the  complaint. 

[4]  We  are  to  determine  whether  or  not 
the  facts  alleged,  namely,  that  the  $1,250,- 
000  was  necessary  to  complete  the  generating 
plant  and  save  Uie  money  already  expended 
thereon ;  that  that  amount  of  tlie  bond  mon- 
ey was  to  be  used  for  that  purpose;  that 
the  dty  and  Its  Inhabitants  were,  already 
amply  supplied  with  electricity  distributed 
by  public  service  corporations ;  and  that  the 
electricity  generated  by  the  proposed  plant 
could  be  readily  disposed  of  by  the  city  with- 
out the  erection  by  It  of  any  distributing 
plant — necessarily  lead  to  the  conclusion 
that  the  proposition  Is  a  dual  one  the  parts 
of  which  must  be  submitted  separately.  We 
think  the  question  Is  settled  by  the  decision 
In  Clark  v.  Los  Angeles,  supra.  One  proposi- 
tion for  bonds,  considered  In  that  case,  was 
the  expenditure  of  $3,000,000  for  the  con- 
struction of  harbor  improvements  In  San  Pe- 
dro Bay,  of  which  $2,000,000  was  to  be  ex- 
pended for  Improvements  on  the  south  side 
of  a  certain  established  line  and  $1,000,000 
for  similar  improvements  on  the  northerly 
side  of  said  line.  It  was  urged  that  this  con- 
stituted a  double  object,  that  the  different 
sums  to  be  expended  for  the  different  Im- 
proT^ents  on  the  respective  sides  of  the 
line  constituted  separate  and  distinct  objects 
upon  which  the  voters  were  entitled  to  ex- 
press thdr  choice  separately.  The  court  held 
that  the  purpose  intended  was  a  single  pur- 
pose, namely,  that  of  improving  the  harbor 
of  San  Pedro  by  the  construction  of  AoAs, 
wharves,  ftnd  warehouses  with  the  streets 
and  waterways  necessary  or  convenient  for 
their  use  and  for  access  to,  and  from  the 


land  on  one  side  and  the  water  on  the  otlier. 
The  court  said: 

"All  this  coDBtituted  but  one  general  plan  or 
object  The  fact  that  the  estimated  cost  was 
stated  in  two  sums,  $2,000,000  (or  the  improve- 
menta  on  one  side  of  the  line  describea.  and 
$1,000,000  for  tiiose  on  tiiie  other  side,  does  not 
render  tbe  two  parts  so  distinct  that  they  cen- 
not  be  embraced  in  one  acheme  for  improving 
the  harbor,  nor  does  it  make  each  an  entirely 
separate  and  distinct  enterprise." 

The  municipal  Improvement  for  which  tbe 
$6,500,000  was  to  be  expended  in  the  present 
case  Is  described  In  the  ordinance  and  on  the 
ballot  as  "works  for  supplying  said  city  and 
its  Inhabitants  with  electricity  for  purposes 
of  light,  heat  and  p6wer,"  and  tbe  descrip- 
tion then  proceeds  to  say  that  this  included 
both  a  generating  plant  and  a  distributing 
system,  stating  the  particular  elements  of 
the  generating  plant  and  of  the  distributing 
system  and  the  estimated  cost  of  each  of 
these  two  parts  of  the  improvement.  We 
think  it  must  be  conceded  that,  under  the 
rule  as  stated  In  Uie  Clark  Case,  this  does 
not  describe  two  distinct  and  separate  ob- 
jects or  Improvements,  but  merely  provides 
for  one  system  for  supplying  electricity  to 
the  city  and  its  Inhabitants,  including  both 
the  production  of  the  supply  and  the  distri- 
bution thereof.  Neither  the  fact  that  the 
$3,500,000  already  expended  upon  the  gener- 
ating plant  would  be  lost  If  It  is  not  completp 
ed,  nor  the  fact  that  the  plant,  when  com- 
pleted, could  be  leased  at  a  profit,  nor  the 
fact  that  the  dty  could  operate  the  generat- 
ing plant  alone  and  sell  tbe  product  readily 
to  distributing  companies  already  in  ojiera- 
tlon  and  serving  the  city,  nor  all  of  these 
combined,  are  sutBcIent  to  divide  the  propos- 
ed system,  as  matter  of  law,  into  two  im- 
provements, or  to  render  It  necessary  for  the 
council  to  submit  the  two  parts  separately 
on  the  tmllot  While  It  might  have  submit- 
ted separate  proposals,  it  was  not  bound  to 
do  so.   It  was  a  matter  within  its  discretion. 

[fi]  The  plaintiff  makes  the  further  objec- 
tion that,  although  the  proposition  on  the 
ballot  stated  that  the  $1,250,000  was  to  be 
used  for  the  "construction  or  acquisition  of 
electric  generating  works,"  the  city,  in  fact, 
proposes  to  use  said  sum  for  the  completion 
of  the  already  partially  constructed  gener- 
ating plant,  and  not  for  tbe  acquisition  or 
construction  of  sudi  works,  and  that  this 
would  be  an  illegal  diversion  of  the  foods 
raised  from  the  proposed  bonds.  Upon  this 
he  insists  he  is  entitled  to  the  relief  prayed 
for  by  way  of  Injunction  to  prevent  the  un- 
lawful use  of  the  bond  money.  The  objection 
Is  based  upcm  the  language  of  th^  bond  act, 
authorizing  tbe  city  coundl,  when  It  shall 
"determine  that  the  public  interest  or  neces- 
sity demands  the  acqulaltton,  otmstnitAion  or 
completion  of  any  munidital  improrement^' 
exceeding  the  annual  Income,  to  call  a  special 
election  and  submit  the  matter  to  vot- 
ers. Tbe  argument  Is  that  this  necessarily 
Implies  that  the  acquisition  ot  the  Improve- 
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meat,  the  conatrnctlon  of  tbe  ImproTement, 
ind  the  completloii  of  the  ImproTement  each 
coQStltotes  a  separate  and  distinct  proposi- 
tion which  must  be  submitted  separately, 
and  tliat  money  voted  to  acquire  or  construct 
Improrements  cannot  be  expended  for  pur- 
iwses  of  completing  an  Improvement  already 
partially  constructed.  Neither  the  ordinance 
nor  the  ballot,  as  above  stated,  mentioned  the 
hct  that  tbe  money  was  to  be  used  to  com- 
plete an  unfinished  plant  We  do  not  think 
the  words  of  the  bond  act  should  be  so  strict- 
ly constmed.  The  purpose,  as  stated  on  the 
ballot,  included  the  acquisition  or  construc- 
tion of  electric  generating  works.  The  word 
"completion"  In  the  act  would  seem  to  have 
been'  unnecessary  If  the  words  "acquisition 
or  construction"  are  to  be  given  an  effect  as 
broad  as  ttwlr  ordinary  meaning.  It  was 
probably  Inserted  to  prevent  doubts  from 
arising  where  an  Isime  of  bonds  was  propos- 
ed to  finish  an  uncompleted  improvement.  It 
serves  no  other  purpose,  and  does  not  add 
anytblng  to  the  effect  that  would  be  given  to 
the  other  words  If  it  had  been  omitted.  The 
city  would  be  "constructing"  an  Improvement 
If  it  was  engaged  In  the  building  of  tbe  un- 
finished portion  of  works  already  begun.  It 
could  accomi^Isb  the  "acquisition"  of  an  Im- 
provement by  buying  an  entire  plant,  by 
ooDstmctlng  an  entirely  new  one,  or  by  com- 
pleting one  which  It  had  partially  construct- 
ed. These  words  include  the  completion  of 
unfinished  worto  belonging  to  the  city ;  that 
being  one  method  of  constmctlng  and  ac- 
quiring such  works.  The  money  voted  for 
"acquisition  or  construction"  could  therefore 
lawfully  be  used  In  completing  the  nnflnlahed 
works.  It  is  not  claimed  that  any  one  was 
misled  by  the  description  of  the  generating 
works  as  given  on  the  ballot 

The  cases  cited  by  tbe  plaintiff,  to  the  ef- 
fect that  when  money  is  appropriated  for 
completing  a  specified  building  the  adminis- 
trative officers  cannot  use  it  for  the  erection 
of  another  building,  are  not  applicable  to  this 
question.  Such  officers  are,  of  course,  bound 
by  a  specific  legislative  direction  of  that 
character,  and  cannot  divert  the  fund  to  a 
different  use.  Nothing  of  that  kind  is  pro- 
posed here.  We  find  no  ground  npon  which 
the  Judgment  of  tbe  court  below  oan  be  dis- 
turbed. 
The  judgment  Is  affirmed. 

We  concur;  ANGELLOTTI,  C.  J.;  SLOSS, 
J.;  HEXSHAW,  J.;  LORIGAN,  J.;  MBL- 
VIK,  J. ;  LAWLOE,  J. 


TAKEKAWA  v.  HOLE.   (L.  A  8460.) 

(Supreme  Court  of  California.    June  4,  1915.) 

1.  Tbial  «=s387— Trial  by  Coubt— "Dbci- 
moK"— Sdppobt  in  Findings. 

The  dedsioQ  of  tbe  court,  which  In  &ct  is 
the  oral  indgnoent  in  the  case,  is  to  derive  Its 


support  from  written  findings  of  fact  and  con- 

clusiuDs  of  law  signed  by  the  court 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §8  903-^907 ;   Dec.  Dig.  ^387. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Decision.] 

2.  JnDQMENT  ®=>271— BnTET  of  JuDOKENT. 

The  ministerial  duty  of  the  clerk  is  to  en- 
ter a  judgment  in  conformity  with  the  decision 
of  the  court  evidenced  by  the  signed  findings 
and  conclusions ;  and  it  is  proper  for  the  court 
to  give  the  form  of  judgmoit  which  the  de- 
cision or  oral  judgment  requires  tor  the  direc- 
tion of  the  clerk. 

[Ed.  Note.— For  other  casee,  see  Judgment. 
Cent  Dig.  §9  504-509;  Dec.  bi^^^2fS 

3.  Tbial  «^397— JtaniNQB  ako  Ooholu- 
BiONs  OF  Law. 

In  an  action  to  recover  real  property,  and 
shares  of  stock  in  a  water  company,  the  judg- 
ment controlled,  and  if  the  findings  supported 
;t,  the  mere  absence  of  a  specific  conclusion  of 
law  upon  plaintiff's  right  to  a  delivery  of  the 
stock  from  a  judgment  that  defendant  should 
comply  with  the  terms  of  his  contract  and 
transfer  the  stock  to  plaintiff,  as  well  as  the 
realty,  would  not  defeat  the  judgment,  since  the 
conclusion  was  expressed  in  the  judgment 

■tJ^^i.  ^?9j**r"^<>'  cases,  see  TriaL  Gent. 

Dig.  8§  940-945 ;  Dec.  Dig.  «=>397.] 

4.  Judgment  «=>303  —  Ahendiocnt  —  Cow- 
roBMiTY  TO  Decision. 

The  court  at  nisi  prius  may  always  amend 
Its  own  judgments  to  make  them  conform  to- 
the  decision  which  it  actually  rendered,  but 
cannot  subsequently  amend  by  new  modifica- 
tions or  enlargements  of  the  judgment,  or  the 
judgment  record,  so  as  to  make  the  judgment 
express  anything  not  embraced  In  the  decision, 
even  though  the  proposed  amendment  contains 
matters  which  ought  to  have  been  embrticed. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  $§  594,  595;  Dec.  inT^^m 

6.  Judgment  «=»305— Entbt— Mispbibion. 

,  The  court  in  deciding  that  plaintiff  was 
entitled  to  recover  real  property,  which  decision 
was  entered  as  its  judgment,  on  its  declaration 
that  the  judgment  was  to  be  amended  not  by 
the  insertion  of  new  matter  but  by  correcting 
the  record  to  have  it  contain  all  the  matters 
actually  decided  but  not  entered  through  mis- 
prision of  the  clerk  was  authorized  to  amend  the 
record  of  the  judgment  so  as  to  declare  plain- 
tiff entitled  to  a  recovery  of  stock,  In  aceorasnce 
with  the  actual  decision. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  g8  590,  597;  DecVDlg.  e=»a(i5.] 

6.  Judgment  «=3328  —  Amendment  —  Vaca- 
tjon. 

,  Where  the  court  was  mistaken  In  its  decla- 
ration, in  ordering  an  amendment  that  the 
judgment  was  amended  not  by  the  insertion  of 
new  matter  but  by  wrrecting  the  record  to 
have  it  speak  the  entire  decision  of  the  court, 
such  mistake  might  be  shown  upon  the  motion 
to  vacate  the  order. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  81  630,  637;  Dec.  f)ig.  «=9328.] 

Department  2.  Appeal  from  Superior 
Court,  Orange  Connty ;  Z.  B.  Wtet,  Jndge. 

Action  by  M.  Takekawa  against  W.  J. 
Hole.    Judgment  tot  plaintiff,  motion  for 
new  trial  denied,  and  defendant  appeal  Af-  - 
firmed. 

See,  also,  17  Cal.  App.  653, 121  Pac.  296. 


9s9For  other  casM  see  same  topic  and  KSY-NUUBSR  ta  all  Key-Numbered  DisesU  and  Indexes 
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AzMlerson  &  Anderson  and  Watklns  &  Blod- 
get,  all  of  Lob  Angeles,  for  ai^ellant  Kemp, 
Mttchetl  &  SUberberg,  of  Los  Angeles,  for  re- 
spondent * 

HBNSHAW,  J.  1^18  cause  was  tried  In 
tbe  superior  court  of  Orange  county,  and  In 
November,  1009,  a  judgment  was  rendered  in 
favor  of  the  plalntUf  and  against  the  defend- 
ant for  the  recovery  of  certain  real  property. 
Findings  of  fact  and  conclusions  of  law  and 
the  Judgment  were  all  signed  by  tbe  Judge 
who  tried  the  case,  and  the  Judgment  was 
duly  entered  by  the  derk  In  his  Judgment 
docket  The  complaint  also  averred  the 
plaintiflfs  right  of  recovery  of  60  shares  of 
stock  of  the  Habra  Water  Company.  It 
alleged  an  unwarranted  refusal  of  the  de- 
fendant to  execute  and  deliver  to  the  plalntlfF 
a  deed  of  conveyance  to  the  real  property  "or 
deliver  the  60  shares  of  water  stock  of  the 
La  Habra  Water  Company  mentioned  In  the 
said  contract."  Tbe  prayer  of  the  complaint 
also  sought  a  transfer  and  delivery  to  plain- 
tiff  of  these  60  shares.  Tbe  answer  denied 
tbe  right  of  plaintiff  to  a  conveyance  of  tbe 
real  estate  or  a  transfer  of  the  water  stock. 
By  Its  flndlogs  the  court  declared  the  con- 
tract to  be  as  plaintiff  had  pleaded,  the  con- 
tract containing  the  clause,  "With  this  land 
there  is  to  be  given  60  shares  of  the  La 
Habra  water  stock."  It  further  declared 
that  plaintiff  had  duly  tendered  performance 
and  the  defendant  had  refused  to  make  the 
deed  of  conveyance  and  to  deliver  the  60 
HlMireB.of  stock  of  tbe  La  Habra  Water  Com- 
pany mentioned  in  said  contract.  Tbe  con- 
clusions of  law,  while  pronouncing  upon 
plaintiff's  right  to  a  deed  of  the  real  estate 
upon  payment  of  the  money  contemplated  by 
the  contract,  were  silent  upon  the  question  of 
the  water  stock,  making  no  reference  thereto 
whatsoever.  The  court,  as  has  been  said, 
signed  these  findings  of  fact  and  conclusions 
of  law.   It  also  signed  a  form  of  Judgment. 

[1,  2]  Under  our  procedure  the  court  pro- 
nounces Its  decision,  which  in  fact  is  the  oral 
Judgment  In  tbe  case.  This  Judgment  is  to 
d^ve  its  support  from  written  findings  of 
fact  and  conclusions  of  law  signed  by  the 
court  The  ministerial  duty  of  tbe  clerk  is  to 
enter  a  Judgment  in  conformity  with  the  de- 
cision of  tbe  court  evidenced  by  the  signed 
findings  and  conclusions.  In  tbe  generality 
of  cases,  to  an  intelligent  clerk,  the  conclu- 
sloDs  of  law  will  be  sufficient  guidance  for 
the  entry  of  a  correct  Judgment  Bnt  it  is 
eminently  proper  for  the  court  to  give  to  the 
clerk  for  his  direction  -the  form  of  Judgment 
which  tbe  decision  or  oral  Judgment  calls  for. 
The  court  so  did  In  this  case  and  declares 
that  this  form  of  Judgment  contained  an 
award  of  tbe  stock  to  plaintiff. 

[3]  But  to  this  appellant  makes  answer 
that  the  conclusions  of  law  are  silent  upon 
plalntiCTs  right  to  receive  the  50  shares  of 
water  stock,  and  that  this  absence  of  a  con- 
clusion of  law  la  c<mtrolUng  npcm  the  proposi- 
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tion  that  tbe  court's  original  Judgment  did 
not  and  could  not  have  contained  a  decree 
awarding  it  to  plaintiff.  In  this,  however, 
appellant  ascribes  too  much  potency  to  a 
mere  conclusion  of  law.  Hie  Judgment  itself 
controls,  and  if  the  findings  support  the  Judg- 
ment the  mere  absence  or  omission  of  a  spe- 
dQc  conclusion  of  law  will  not  avail  to  defeat 
a  Judgment  otherwise  properly  given.  In- 
deed, it  will  be  held  that  the  conclusion  of 
law  Is  at  onoe  embraced  and  expressed  in 
the  mandate  of  the  Judgment  In  this  case, 
then,  we  see  that  by  his  complaint  plaintiff 
sought  a  transfer  of  this  stock.  By  tbe  pray- 
er of  his  complaint  he  asked  for  it  We  see 
that  the  court  found  the^  contract  by  which 
defendant  agreed  to  convey  this  stock  to  be 
a  valid  and  subsisting  contract,  and  decreed 
the  terms  up<xi  which  defendant  should  be 
made  to  perform  his  contract  If  In  truth 
then,  though  the  conclusioDS  of  law  may 
have  been  silent  upon  the  matter,  the  court  In 
its  oral  Judgment  did  decree  that  defendant 
should  comply  with  the  terms  of  bis  contract 
this  Judgment  necessitated  a  transfer  of  the 
stock  as  as  a  conveyance  of  the  real 
property. 

And  80  we  come  to  the  final  consideration. 
The  form  of  Judgment  which  the  judge  alga- 
ed  contained  the  following  language: 

"And  that  upon  payment  of  said  money  here- 
inbefore provided  for,  said  defendant  W.  J. 
Hole  be  alao  required  to  transfer  and  deliver 
to  this  plalntilf  60  shares  of  the  stock  of  the 
La  Habra  Water  Company  &9  provided  in  said 
contract  mentioned  and  set  forth  in  said  find- 
ing." 

These  words  were  canceled  by  ink  lines 
drawn  through  them.  Opposite  them  upon 
the  margin  was  the  initial  "N,"  the  final  Inl- 
tlal  of  Mr.  Noyes,  attorney  for  plaintiff,  and 
written  in  between  tbe  lines  thus  canceled 
was  tbe  following:  "Agreed  upon  by  the  said 
plaintiff  and  W.  J.  Hole."  As  to  tbe  meaning 
of  this  there  can  be  no  dispute.  It  means 
that  in  this  draft  of  the  form  of  a  Judgment 
provision  was  made  for  the  transfer  by  de- 
fendant to  plaintiff  of  60  shares  of  tbe  stock 
of  the  La  Habra  Water  Company;  that  by 
consent  of  tbe  attorneys  of  both  parties  tbls 
provision  Of  tbe  Judgment  was  eliminated  by 
cancellation  from  this  prepared  form.  (At 
least  sudi  la  the  declaration  of  the  Inter- 
polated writing,  though  whether  or  not  tbe 
writing  was  made  by  the  authority  of  de- 
fendant does  not  appear  upon  tbe  face  of  It 
and  the  assent  of  plalntUTa  attmney  Is  In- 
dicated by  his  inltlaL) 

It  would  seem  clear,  moreover,  that  this 
provision  was  canceled  before  entry  by  tbe 
clerk  of  his  Judgment  for  otherwise  it  is  to 
be  taken  for  granted  that  the  Judgment 
which  he  entered  would  have  contained  tbls 
provision,  as  It  did  contain  with  exactness 
everything  else  embraced  In  the  form  of  the 
Judgment  presented  to  him.  Prom  the  jnt^- 
ment  thus  entered  defendant  took  his  appeal, 
as  he  did  also  from  the  order  denying  Ida  mo- 
tion for  a  new  trial.  His  appeals  were  de- 
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Died  b7  a  decision  of  the  court  of  appeal  ren- 
dered In  February,  1912.  After  the  decision 
of  tbe  appellate  court  afflrming  the  Judgment 
aod  order  appealed  from,  plaintiff  received 
and  accepted  from  the  clerk  the  deed  to  the 
property  which  bad  been  deposited  with  the 
cl^k  by  the  defendant,  and  tbe  defradant  re- 
ceived from  the  clerk  the  moneys  called  for 
by  the  Judgment,  which  moneys  had  been  de- 
posited by  the  plaintiff  with  the  clerk.  This 
was  in  February,  1912,  and  thereafter.  In 
June,  1912,  on  ex  parte  api^cation  plaintiff 
secured  from  the  Judge,  who  tried  the  cause, 
in  amendment  to  the  judgment,  which 
amendment  ordered  defendant  to  transfer  to 
plaintiff  60  shares  of  the  capital  stock  of  the 
La  Habra  Water  Company,  Qxe  order  of  the 
court  being  in  the  following  language: 

"It  appearing  to  the  court  that  the  Judgment 
heretofore  entered  by  the'  clerk  in  tbe  above- 
entitled  action,  Is  not  a  correct  memorial  of 
the  judgment  and  order  rendered  and  announced 
by  this  court  in  the  above-entitled  action,  in 
that  said  judgment  as  rendered  and  announced 
by  said  court  provided  that  the  defendant  trans- 
m  and  deliver  to  Ute  plaintiff  herein  60  shares 
of  the  stock  of  the  La  Habra  Water  Company, 
as  proTlded  in  the  contract  mentioned  and  set 
forUi  in  tbe  ftidtnga;  and  whereas,  through 
insdvertmce  and  a  clerical  error,  there  was 
omitted  from  the  record  of  said  judgment,  any 
directifm  specifically  ordering  defendant  to  de- 
liver said  Bo  shares  of  stock  of  the  La  Habra 
Water  Company  to  defendant  upon  payment  of 
the  money  directed  to  be  paid  by  said  judg- 
ment: 

"Now,  therefore,  it  is  hereby  ordered  that 
the  jndgment  heretofore  entered  by  the  clerk  in 
this  action  on  November  4,  1909,  be,  and  the 
same  is,  hereby  corrected  to  conform  to  the 
actual  judgment  announced  and  intended  by 
the  court,  by  adding  to  said  judgment,  after 
line  30  on  page  3  thereof,  the  following:  'It 
is  further  ordered,  adjudged,  and  decreed  that 
upon  payment  of  said  mon^  hereinbefore  pro- 
vided for,  said  defendant  W.  J.  Hole  be  also 
required  to  transfer  and  deliver  to  this  plain- 
tiff 60  shares  of  the  stock  of  the  La  Habra 
Water  Company  as  provided  in  said  contract 
mentioned  and  set  forth  in  said  findings.'  That 
tiiia  order  correcting  the  record  of  said  judg- 
ment be  entered  nunc  pro  tunc  to  appear  of 
record  as  of  November  4,  1909,  that  being  the 
date  when  said  judgment  was  originally  made 
and  entered. 

**D(me  In  open  court  this  14tb  day  of  June, 
3»12.  Z.  B.  West,  Judge." 

[41  Here,  then,  is  an  amendment  to  a  Judg- 
ment, which  amendment  Involves  the  trans- 
fer of  proper^  and  of  property  rights  made 
not  only  after  the  original  Judgment  had  be- 
come final,  but  after  it  had  been  satisfied. 
The  law  governing  the  power  of  the  court  at 
nisi  priua  In  dealing  with  its  own  judgments 
la.  well  settled.  The  court  may  always  amend 
the  entered  jndgment  to  mak*e  it  conform  to 
the  ^edsloD  which  the  court  actually  ren- 
dered (Homese^era*  Loan  Association  v. 
Gleeson,  133  Cal.  812,  66  Pac.  017;  City  & 
County  V.  Brovrn,  153  Cal.  644,  96  Pac.  281) ; 
but  it  may  never  subsequently  amend  by  new 
modifications  or  enlargements  of  the  judg- 
ment which  it  originally  rendered,  or  of  tbe 
judgment  record  which  is  in  accordance  with 
the  derision  which  was  actually  rendered. 


It  may  not  make  the  judgment  ezltress  any- 
thing not  embraced  in  the  court's  decision, 
even  though  the  proposed  amendment  con- 
tains matters  which  ought  to  have  been  so 
pronounced.  Freeman  on  Judg.  i  70,  note  2; 
Firat  Nat  Bank  of  Fresno  v.  Dusy,  UO  Cal. 
70,  42  Pac.  476;  O'Brien  t.  O'BfIhi,  124  OaL 
428,  57  Pac.  225. 

[I,  I]  Indisputably  the  amendment  here 
made  does  change  the  Judgment  in  important 
particulars.  Indisputably  it  is  an  amend- 
ment which,  if  it  be  new  matter,  the  court 
had  no  power  to  make,  evoi  though  it  de- 
clares in  conformity  with  what  the  court 
originally  should  have  decided  but  did  not 
decide.  But,  upon  the  other  hand.  If  the  mat- 
ter of  the  amendment  was  a  part  of  the  orig- 
inal decision  of  the  court  and  through  mis- 
prision of  the  clerk  was  not  entered,  it  was 
within  the  power  of  the  court  to  amend  the 
record  of  the  Judgment  so  as  to  have  It  com- 
port with  verity  and  speak  the  decision  which 
the  court  actually  made.  In  the  order 
amending  the  Judgment  which  is  here  ajHieel- 
ed  from  the  court  declared  that  the  Judgment 
was  ordered  amended  under  the  conditions 
and  drcumstoncea  last  set  forth.  It  declar- 
ed, in  effect,  that  the  Judgment  was  amended 
not  by  the  insertion  of  new  matter,  but  by 
correcting  the  record  to  have  it  contain  all 
of  the  matters  originally  decreed.  We  must 
treat  the  form  of  Judgment  which  the  Judge 
signed  as  setting  forth  the  oral  Judgment  or 
decision  of  the  court,  which  it  was  the  duty 
of  the  clerk  to  enter.  It  was  the  duty  of  the 
clerk  to  enter  it,  not  because  it  was  in  writ- 
ing signed  by  the  judge,  but  because  it  was 
in  fact  the  oral  Judgment  which  the  court 
pronounced.  Such  Is  the  tenor  of  the  court's 
declaration  in  making  the  order  of  amend- 
ment If  the  court  was  mistaken  in  this  it 
was  open  to  the  appellant  upon  his  motion  to 
vacate  the  order  so  to  show.  He  did  not  un- 
dertake to  show  the  contrary,  but  upon  this 
appeal  rests  upon  the  strictly  legal  proposi- 
tion that  the  oourt  had  no  power  to  make  the 
amendment  in  queetlon  because  it  was  the  in- 
troduction of  new  matter  in  modification  and 
enlargement  of  the  Judgment 

The  court's  declaration  that  it  is  not  new 
matter,  if  assailed  at  all,  is  therefore  unsuc- 
cessfully assailed,  and  the  orders  appealed 
from  are  affirmed. 

We  concnr:  MELVIN,  J.;  LOBIGAN,  J. 


CALIFORNIA-CALAVERAS  MINING  C<i. 
T.  WALLS  et  al.    {^c  211Q.) 

(Supreme  Court  of  California.   June  1,  1015.) 

1.  COBPORATIonS   «=380— PBOUOTERS— FlDOi- 

ciABT  Relations. 
Promoters  of  a  corporation  formed  for  the 
express  purpose  of  purch&sing  property  owned 
hj  tbem  sustain  a  fiduciary  relation  to  their 
coBubBcriberB,  and  are  bound  to  make  full  dia- 
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domiw  of  the  facto  reaatins  to  die  pioperty  to 
them. 

[Ed.  Note.— For  other  caseB,  see  Corporations, 
Cent.  DUr-  IS  07-100;  Dec.  Dig.  <S='30.] 
2.  COBPOBATIONS  «=»30— PUBOHASB  OF  PEOP- 

BBTY— Fraud. 

That  the  promoters  of  a  corporation  formed 
for  the  purpose  of  pnrchaeing  property  owned 
by  them  concealed  the  facts  as  to  the  value  of 
the  property  constitutes  a  fraud  on  the  corpo- 
ration. 

[Ed.  Note,— For  other  cases,  see  Corporations, 
Cent  Dig.  S8  97-100;   Dec.  Diy.  «=>80.j 

8.  COBFOBATZONB  ^=330— CoBPORATB  PBOFEB- 

TT— GONCEATBD  PEonTS. 

Where  a  promoter  co-operated  with  others 
in  the  organization  of  a  corporation  for  the 
express  purpose  of  having  it  take  over  certain 
property  upon  which  he  held  an  option  at  its 
actual  cost,  It  being  intended  that  others  should 
become  stockholders  after  the  organization  of 
the  corporation,  hut  concealed  the  fact  that  he 
could  obtain  the  property  at  a  smaller  valua- 
tion, which  he  fafled  to  disclose  to  his  associ- 
ates, the  corporation  itself  had  a  right  of  action 
against  him  for  concealed  profits. 

[Ed.  Note.— For  other  cases,  see  Corporationfl, 
Cent.  Dig.  §§  97-100;  Dec  Dig.  «=a5o.]  ' 

4.  CORPOBATIONS  «&=s3(^— RIGHTS  OT  PbWMOT- 
EBfi — FiDUCIABT  REZ^TIONS. 

A  fiduciary  relation  may  exist  between  the 
promoters  and  the  proapectlTe  stockholders  of 
a  corporation  before  Its  organisation. 

[Ed.  Note.— For  other  cases,  see  Uorporations, 
Cent.  Dig.  8§  97-100;  Dec.  Dig.  <&=>30.] 

5.  COBPOBATIONS  <S=>30 — COBPOBATB  FBOPEB- 

TT— Concealed  Pbofttb— Houna  in  Due 

ConBSE. 

In  a  suit  by  a  corporation  against  a  pro- 
moter for  concealed  profits,  evidence  held  in- 
sufficient to  show  that  the  promoter's  assignee 
of  a  note  for  the  purchase  price  of  property 
bought  by  the  corporation  was  a  holder  for  val- 
oe  in  due  course  before  maturity. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  9S  97-100;  Dec.  Dig.  «8=»30.] 

6.  Evidence  «8=>588  —  Weight— Cbedibujit 
— Uncontbadicted  Tbstimont. 

Although  the  uncontradicted  testimony  of 
a  witness  may  not  generally  be  disregarded  by 
a  court,  where  the  testimony  of  the  witness, 
though  positive,  is  improbable  when  tested  by 
rules  which  govern  men  oC  ordinary  capacity  in 
a  Ten  bosineBs  tzansacdou,  the  court  may  re- 
fuse to  credit  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2437;  Dee.  Dig.  «s»588.] 

In  Bank.  Appeal  from  Superior  Court, 
Calaveras  County;  A.  I.  McSorley,  Judge. 

Action  by  the  CaUfomla-Calaveras  Mining 
Company  against  Jobn  A.  Walls  and  others. 
From  a  Judgment  for  plaintiff,  d^eudants  ap- 
peal.  Affirmed. 

MetsOD,  Drew  &  Uackenzle,  of  San  Fran- 
cisco, John  Hancock,  of  San  Andreas,  and 
Horatio  AlUng,  of  Oakland,  for  appellants. 
Devlin  &  Devlin,  of  Sacramento,  Clarence  S. 
Darrow,  of  Chicago,  111.,  Chlckerlng  &  Greg- 
ory and  Evan  Wllllama,  all  of  San  Francis- 
co, and  Snyder  ft  Snyder,  of  San  Andreas,  for 
respondent 

LORIGAN,  T.  The  plaintiff  corporation 
sued  for  a  decree  canceling  a  promissory  note 
for  flOO,000  delivered  by  It  to  defendant 


Walls,  to  have  annulled  a  tmst  deed  made 
by  it  to  defmdant  Wilson,  as  trustee,  to  se- 
cure said  note,  to  have  canceled  certain  stock 
certificates  Issued  by  plaintlfl  and  held 
defendants  Manson,  Jannntb,  and  McGuinu, 
and  for  an  accounting  by  Manson  to  plaiutUC. 
Manson  was  served  by  publication,  and,  fall- 
ing to  appear,  his  dtfaolt  was  entered.  The 
action  was  dismissed  as  to  the  deCoidant  Uc- 
Ottlnn.  Jarmnth,  Walls,  and  WUa(m  answer- 
ed and  contested  the  right  of  the  plaintiff  to 
recover.  Plaintiff  obtained  a  decree  cancel- 
ing  said  note,  annulling  said  trust  deed,  can- 
celing all  stock  certificates  issued  1^  the  cor- 
poration to  and  held  by  Manson  and  Jar- 
muth,  and  also  a  Judgment  against  Manson 
and  Jarmnth  for  $83,60a  Defendants  Walla 
and  Wilson  appeal. 

The  findings  are  very  full,  and  as  far  as 
practical  we  epitomize  them;  as  also  other 
facts  in  the  case. 

The  court  found  that  defendants  Manson 
and  Jarmuth,  prior  to  January  7,  1907,  be- 
came familiar  with  a  mining  and  ranch 
property,  consisting  of  7,200  acres,  located 
in  Calaveras  and  Sutter  counties  In  this 
state,  the  property  of  a  Mrs.  Caroline 
Wright,  which  she  was  offering  for  sale  for 
£120,000,  and  a  sale  of  which  at  that  figure 
they  had  discussed  with  her.  About  January 
7,  1907,  Manson,  for  himself  and  Jarmuth, 
visited  Chicago  for  the  purpose  of  Interesting 
parties  there  in  the  purchase  of  this  proper- 
ty. He  got  into  conference  with  David  T. 
Adams,  J.  H.  Jamee,  Edmund  D.  Brlghara, 
John  T.  Jones,  and  Paul  Brown,  residents  ot 
Chicago,  and  hereafter  td  be  designated  the 
Chicago  parties.  He  sought  the  co-operation 
of  these  parties  with  himself  and  Jarmuth  ifi 
the  purchase  of  this  property.  Several  meet- 
ings and  conferences  were  had  t>etween  them 
on  the  subject,  in  which  Manson  stated  that 
he  had  a  verbal  option  on  the  property  tor 
$250,000  but  was  radeavortng  to  get  It  for 
leas ;  that  he,  b^ng  well  acquainted  wldi  its 
owner,  could  purchue  It  for  less  Uun  any 
one  else;  that  he  would,  however,  require 
Jarmutb's  services  to  ^ect  it,  but  that  he, 
Mans<m,  would  attend  to  the  entire  matter 
for  the  bmefit  of  all  of  them  should  tbey  Join 
with  him  in  purdiaaing  it  Some  of  the 
Chicago  parties  wanted  to  visit  the  property, 
but  Manson  protested  against  their  doing  so, 
stating  that  the  owner  mis  an  old  woman, 
highly  nervous,  and  that  if  she  learned  that 
Eastern  parties  were  trying  to  purchase  the 
property,  she  would  become  excited  and  raise 
Its  price.  As  a  result  of  these  conferences, 
the  Chicago  parties  believing  all  these  rep- 
n^sentatious  of  Manson,  It  was  agreed  that 
they  and  Manson  and  Jarmuth  should  co- 
operate In  the  purchase  of  It  As  the  most 
convenient  way  of  accomplishing  this  it  was 
agreed  between  them  that  a  corporaticm 
should  be  foiined,  and  stock  thereof  distribut- 
ed to  all  associated  In  tlie  enterprise;  that 
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in  of  them  would  compose  the  corporation; 
tbat  the  Chicago  parties  woald  finance  the 
corporation  to  be  so  formed  by  purchasing,  or 
caoHlng  to  be  purchased,  such  of  Its  stock  as 
vould  be  necessary  to  place  snfflcient  funds 
In  the  treasury  to  pay  certain  promissory 
notes  to  be  issued  by  the  corporation;  that 
Manson  should  act  in  the  organization  of  the 
corporation,  attend  entirely  to  the  purchase 
of  the  mining  property,  transfer  It  to  the  cor- 
poration, and,  on  the  assumption  of  the  truth 
cC  Hanson's  statement  that  the  least  price 
at  wbldi  it  conld  he  purchased  by  him  from 
Its  owner  for  the  benefit  of  said  proposed 
corporation  was  $200,000,  that  In  payment 
therefor  the  corporation  should  make  and  de- 
liver to  Manson  Its  three  promissory  notes 
for  (100,000  each;  the  $50,000  above  the  actu- 
al price  of  the  mining  property  to  be  paid  to 
Mainson  by  the  corporation,  as  he  insisted  It 
ahould  be,  as  his  profit  for  his  services  in 
attending  to  the  securing  of  the  prc^rty  for 
the  mutual  boieflt  of  all  concerned  and  the 
formation  of  the  corporation  to  take  It  over. 
This  arrangement  being  reached  between  the 
parties,  ou  January  7,  1907,  a  wrlttsi  agree- 
ment for  the  purpose  of  carrying  It  out  was 
s^ed  hy  Manson  and  Brlsfham,  the  latter 
as  lepreaenting  himself  and  the  other  Chica- 
go parties  In  the  transaction.  This  agree- 
iDHit  provided:  That  Manson  should  organ- 
ize the  Iflaintlfr  corporation  in  California 
with  a  capital  stock  of  f2,S0O,O00  divided  into 
BIX^OOO  shares  of  ttie  par  value  of  $6  each. 
Ihat  Its  directors  should  consist  of  seven 
members  to  be  selected  by  Manson.  That  on 
tlie  organisation  of  the  corporation  Manson 
ihould  transfer  to  it  the  mining  property  and 
In  full  payment  therefor  the  corp<»ratlon 
shoold  issue  to  Manson  all  Its  capital  stock 
fully  paid  up  and  nonassessable,  and  deliver 
to  him  three  of  Its  promissory  notes  for  $100,- 
000  each  without  interest,  due,  respectively, 
February  6.  1907,  March  5, 1007,  and  April  6, 
1907.  That  of  tbla  500,000  shares  of  the  capi- 
tal stock  Manson  should  transfer  to  the 
treasury  of  the  corporation  160,000  shares 
as  a  fund  for  future  use  by  the  corporation. 
That  199,965  shares  of  said  500,000  shares 
should  be  deposited  with  a  trustee  to  be  de- 
livered OQ  payment  of  said  three  promlstory 
notes,  as  follows:  50,000  shares  to  Brigham, 
107,143  shares  to  Brigham  for  himself  and 
his  assignees,  and  42,822  shares  to  Manson. 
That,  farther,  of  said  100,000  shares  Manson 
should  forthwith  turn  into  the  treasury  of 
the  corporation  160,000  shares  to  be  issued 
by  It  to  Paul  Brown,  as  trustee,  to  be  sold  by 
htm  for  the  corporation  at  par  on  certain 
terms  of  payment  specified  in  the  agreemrat 
On  the  execution  of  this  agreement  Manson 
Immediately  came  to  California,  and  he  and 
Jarmuth  visited  Mrs.  Wright.  She  had  giv- 
en an  option  to  Jarmuth  on  this  property  for 
$120,000  before  any  negotiations  were  enter- 
ed into  with  the  Chicago  parties,  and  would 
Bold  it  at  any  time  for  that  flgnra  At 


this  conference  Mra.  Wrl^t  agreed  to  seil  lt 
to  Manson  for  $120,000 — $75,000  in  cash,  and 
the  delivery  of  certain  bonds  and  a  note  and 
mortgage  held  by  Jarmuth  representing  the 
balance — and  on  January  21,  1907,  deposited 
in  escrow  with  a  certain  bank  a  deed  to 
Manson  of  the  property  to  be  delivered  to 
him  on  payment  of  the  money  and  delivery  of 
the  bonds  and  note  and  mortgage  on  or  be- 
fore February  10,  1907.  On  January  21, 
1907,  Manson  caused  to  be  carried  out  the 
written  agreement  between  himself  and  the 
Chicago  parties  as  far  as  Its  literal  terms 
are  concerned.  He  caused  the  corporation 
plalntlCF  to  be  organized,  conveyed  to  it  one- 
half  of  the  mining  property,  and  in  considera- 
tion therefor  the  corporation  issued  and  de- 
livered to  him  all  its  capital  stock.  At  an  ad- 
journed meeting  on  the  same  day  he  conw- 
ed  to  the  corporation  the  other  half  of  the 
property,  and  delivered  to  it  as  treasury 
stock  of  tlie  corporation  800,000  of  said 
shares  Issued  to  him  and  received  from  the 
corporation  the  thre^  promissory  notes  for 
$100,000,  each  payable  at  the  respective  dates 
without  Interest  as  provided  in  the  agree- 
ment. The  other  terms  of  the  agreement  as 
to  the  distribution  of  the  shares  of  stock  by 
Manson  and  the  Issuance  by  the  corporation 
of  the  treasury  stock  to  Brown  were  also 
carried  out 

Prior  to  the  maturity  of  the  first  note  due 
February  7,  1907,  Paul  Brown,  as  trustee 
of  said  treasury  stock  of  the  corporation,  ob- 
tained from  various  persons  who  had  sub- 
scribed therefor  the  sum  of  $90,000,  the 
la^er  part  of  which  was  subscribed  by  the 
Chicago  parties.  Including  himself.  This 
$90,000,  with  $10,000  subscribed  by  Manson, 
was  deposited  with  the  treasurer  of  the  cor- 
poration to  take  up  the  first  note,  and  was 
paid  over  to  Manson  for  that  purpose.  Man- 
son  paid  $75,000  of  this  money  to  take  up 
the  Wright  deed  to  blm  of  this  property  de- 
posited in  escrow.  The  second  note,  matur- 
ing March  6, 1907.  was  paid  on  May  20,  1907, 
the  money  to  pay  It  being  received  from  the 
Chicago  parties  and  the  other  purchasers  ot 
treasury  stock  of  the  corporation  from  Brown 
as  trustee.  The  third  note,  maturing  April 
5,  1907,  wan  not  paid,  and  Manson  caused 
the  corporation  to  issue  a  renewal  note  to 
the  defendant  Walls  with  the  trust  deed, 
both  here  Involved,  on  bis  statement  to  it 
that  prior  to  tlie  maturity  of  said  original 
note  of  April  6, 1907,  lie  had  sold  and  indors- 
ed it  to  said  Walls.  This  renewal  note,  dated 
April  e,  im,  was  for  $100,000,  payable  three 
yean  after  date,  with  Interest  at  8  per  cent 
per  annum.  Manson  during  all  these  times 
and  from  the  organization  of  the  corpora- 
tion was  in  control  of  It  and  was  Its  presi- 
dent Subsequent  to  the  Issuance  by  the  cor- 
poration of  this  renewal  note  end  trust  deed, 
the  Chicago  parties,  as  stockholders  of  the 
corporation,  and  other  stockholders  thereof 
who  had  contributed  money  tor  the  purchase 
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at  tiie  stock  of  tbe  corporHtion  to  pay  the 
purchase  price  of  said  mining  property,  dis- 
covered the  truth  of  the  facts  as  to  the  pur- 
chase price  paid  for  said  property  by  Man- 
son,  and,  having  obtained  control  of  the  cor- 
poration, brought  this  action  In  its  name.  As 
to  the  original  note  of  April  5,  1907,  the 
court  found  that  Walls  was  not  a  purchaser 
of  It  for  valne,  in  good  faith,  without  notice 
before  its  maturity,  or  at  all;  that  in  the 
transaction  respecting  the  renewal  note  be 
was  the  agent  of  Manson  and  a  mere  "dum- 
my" for  him;  that  the  original  note  was 
never  Indorsed  or  delivered  to  Walls  until 
after  its  maturity ;  that  Menaon  at  all 
times  after  its  issuance  retained  pcnsesslon 
of  it. 

While  many  other  findings  were  made  by 
the  court,  still  those  we  have  referred  to 
are  the  only  ones  necessary  for  conMdera- 
tion  in  determining  the  merits  of  the  appeal 
of  these  particular  appellants  Walls  and  Wil- 
son. 

On  these  findings  the  decree  herein  was  en- 
tered in  favor  of  plaintiff. 

As  grounds  for  reversal  it  is  urged:  First, 
that  no  fraud  npon  the  plaintiff  corporation 
was  either  alleged  or  shown  affecting  the 
validity  of  tbe  notes  given;  second,  that  tbe 
original  note  due  April  5,  1907,  for  the  re- 
newal of  which  the  trust  deed  and  ncrte  here 
in  guesdon  were  given,  was  indorsed  and  de- 
livered by  Hanson  to  Walla  for  value  before 
maturity  and  wltiiotit  notice ;  that  Walla  is 
the  owner  and  holder  of  said  trust  deed  note, 
and  the  findings  of  tbe  court  to  the  ctm- 
trary  are  not  sustained  by  the  evidence; 
third,  that  the  trial  court  was  without  Ju- 
risdiction to  adjudicate  the  alleged  fraud 
of  Manaon  or  make  any  decree  for  the  can- 
cellatlim  of  the  trust  deed  note  and  annul- 
ment of  tbe  tmst  deed,  as  It  appears  on  the 
face  of  the  Judgment  roll  diat  Manson  was 
not  served  with  summons  in  this  action. 

It  is  to  be  noted  that  no  attack  whatever 
is  made  upon  the  findings  that  the  represen- 
tations and  stat^ents  made  to  Us  associ- 
ates, the  Chicago  people,  by  Hanaim,  tbe 
prime  mover  in  tbe  promotion  with  them  of 
the  plaintiff  corporation,  for  tbe  express  pur- 
pose of  acquiring  this  mining  and  randi 
prop^iy,  as  to  the  tme  price  he  could  acquire 
it  from  its  owner  for  the  braeflt  of  the  pro- 
posed corporation  they  were  to  organise,  were 
fraudulent  and  false.  The  sole  contration 
of  appellants  is  that,  admitting  this  be  fally 
proven,  yet  such  fraud  could  in  no  way  taint 
the  transaction  between  Manson  and  tbe  cor- 
poration itself  so  as  to  give  the  corporation 
as  such  a  right  of  action  to  set  aside  its  ob- 
ligations on  tbe  notes.  They  concede  that  if 
at  the  time  this  mining  pn^rty  was  ex- 
changed by  Manson  for  tbe  stock  and  notes 
of  the  corporaticHi,  there  were  stockboMers 
either  nonassenting  to  the  transaction  or  as- 
senting by  reason  of  ignorance  of  the  true 
factor  and  Hie  transactiou  presented  a  secret 


profit  to  Manaon,  that  a  cause  of  action 
would  arise  in  favor  of  the  corporation. 
But  they  claim  no  such  situation  is  shown  by 
the  findings;  that  on  the  contrary  a  situa- 
tion where  when  the  transactions  t>etweea 
Manson  and  the  coiporatlon  were  conaom- 
mated  there  were  no  stockholders  of  the  cor- 
poration save  Manson  himself;  that  in  his 
transactions  with  it  he  was  in  reality  the 
corporation  itself  because  of  his  ownership 
of  all  Its  capital  atocfc;  tliat  hence  no  other 
person  was  interested  in  the  transactions 
save  himself  as  both  seller  and  purchaser  of 
the  property;  that  his  knowledge  as  sole 
stockholder  was  knowledge  by  the  corpora- 
tion of  all  the  facts  respecting  the  [Nroperty, 
and,  as  with  tnich  knowledge  the  corpora- 
tion consented  to  the  transaction  between 
himself  and  it,  no  fraud  was  or  could  be 
practiced  upon  the  corporation  itself. 

As  far  as  tbe  Chicago  parties,  the  associ- 
ates of  Manson,  In  promoting  the  plaintUI 
corporation,  are  concerned,  appellants  Insist 
that  they  are  not  entitled,  as  the  stockhold- 
ers of  the  corporation  now,  to  invoke  tbe  aid 
of  a  court  of  equity  in  the  name  of  the 
corporation  to  avoid  the  trust  deed  note; 
that  as  purchasers  of  stoc^  subsequent  to  the 
Incorporation  of  the  plaintiff  and  the  trans- 
fer of  tbe  property  to  it,  they  might  have  a 
right  of  action  against  Manson  for  bis  ante- 
cedent fraud  practiced  on  them  whereby 
they  were  induced  to  subsequently  purchase 
stock,  but  that  this  was  tbelr  individual 
right  and  remedy;  that  this,  however,  was 
not  fraud  for  which  the  corporation  itself 
could  assert  any  right  to  set  aside  its  note 
because,  for  the  reasons  first  urged,  the  cor- 
poration Itself  was  not  defrauded. 

Counsel  for  appellants  marshal  facts  from 
tbe  findings  which  they  say  present  the  sit- 
uation which  thoy  have  outlined,  and  dte  a 
numljer  of  authorities  to  sustain  their  con- 
tention that,  this  being  the  situation,  no  fraud 
was  perpetrated  upon  the  plaintiff  corpora- 
tion of  which  it  can  complain.  They  reiy  on 
a  line  of  cases  including,  among  others.  Par- 
sons V.  Hayes,  14  Abb.  N.  C.  (N.  T.)  419; 
Old  Dominion  Copper  Mining  Co.  v.  Lewl- 
sohn.  210  U.  S.  206.  2«  Sup.  Ct  634,  52  L. 
Bd.  1026;  Stratton's  Independence,  Ltd.,  v. 
Dines,  135  Fed.  449,  68  C.  C.  A.  161 ;  In  re 
Ambrose  I^ke  fHn  ft  C(q;>per  Mining  Co.,  14 
Ch.  Div.  890;  Seymour  v.  Spring  Forrest 
Cemetery  Ass'n,  144  N.  T.  833,  39  N.  E.  36S, 
26  Ia  B.  A.  859;  TtHnpklns  v.  Perry,  Jones 
ft  Co..  86  Md.  560,  54  AtL  264;  Woodbury 
HeU;ht8  Land  Co.  v.  Loudmslager,  65  N.  J. 
Eq.  78,  35  AO.  43& 

We  will  not  particularly  discuss  these  au- 
thorities. They  undoubtedly  sustain  the  con- 
trition of  tbe  appellants  If  the  oase  made  un- 
der the  findings  is  tlie  case  they  dalm  Is  shown 
therefnnn.  These  cited  cases  were  all  cases,  <xe 
prindpally  such,  where  all  the  stockholders 
of  a  corporation  turned  over  property  to  it 
at  an  excessive  valuation,  receiving  la  pay- 
ment therefor  shares  of  its  capital  atock 
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based  upon  snch  excesslTe  valuatloa  and 
wbere  these  stockholders  acquired  the  shares 
Issued  or  participated  1q  the  profits  derived 
from  the  transaction.  There  were  no  other 
stockholders  or  subscribers  to  the  stock,  nor 
was  It  conteniplated  that  others  should  be* 
come  future  purchasers  from  the  corporation 
of  Its  stock,  nor,  in  fact,  were  there  any  per- 
sons at  all  interested  In  the  corporation  or 
the  traosactlon  had  with  it  save  these  stock- 
holders participating  In  the  transaction. 
Subsequent  to  the  Issuance  of  the  stock  to 
these  participating  stockholders  they  sold  it 
to  third  parties,  and  actions  were  brought  by 
the  corporation  In  behalf  of  such  subsequent 
purchasers  on  the  theory  that  the  corporation 
itself  was  defrauded  through  the  original 
transaction.  It  was  held  that  as  the  corpo- 
rate entity  at  the  time  of  these  transactions 
consisted  of  these  stockholders  all  participat- 
ing in  the  transaction,  the  corporation  had 
consented  to  It  with  full  knowledge  of  the 
facts,  and  no  fraud  was  committed  on  It  of 
which  the  corporation  itself  could  complain. 
But  we  do  not  think  the  rule  of  these  au- 
thorities has  any  application  to  the  case  made 
oot  by  the  findings  here,  which  we  do  not 
agree  Is  the  case  counsel  for  appellants  as- 
sumes Is  made.  The  findings,  in  our  view, 
make  quite  a  different  case  to  which  other 
principles  than  those  contended  for  by  ap- 
pellants are  to  be  applied.  We  will  state 
those  principles  first,  and  subsequently  apply 
them  to  the  true  case  we  consider  is  made 
under  the  findings.  Premising,  It  is  to  be  ob- 
served that  in  the  transactions  with  refer- 
ence to  the  purchase  of  this  property  by  Man- 
son  from  Mrs.  Wright  to  be  thereafter  trans- 
ferred to  a  corporation  to  be  organized  for 
that  express  purpose,  Manson  occupied  the 
position  of  a  promoter  of  the  enterprise,  as- 
sociating with  himself  the  Chicago  parties 
to  jointly  carry  out  these  purposes-  By  rea- 
son of  this  association  and  mutual  co-opera- 
tion a  fiduciary  relation  was  created  between 
Manstm  and  said  associates,  and  if  it  can  be 
said  onder  the  facts  found  that  that  fiduciary 
relation  governed  and  controlled  the  conduct 
of  Manson  In  securing  the  mining  property, 
the  organisation  of  the  plaintiff  corporation 
to  take  it  over  and  his  transactions  with  the 
latter  respecting  It,  we  think,  applying  the 
prindples  to  be  referred  to,  a  fraud  was  com- 
mitted by  him  upon  the  corporation  Itself 
warranting  it  In  the  maintenance  of  this  ac- 
tion; assuming,  for  the  present,  that  the 
other  finding  of  the  court  against  the  va- 
lidly of  the  trust  deed  note  to  Walls  is  sus- 
tained by  the  evidence. 

[1]  In  this  court.  In  Lomlta  Land  &  Water 
Go.  V.  Robinson.  154  Gal.  36,  97  Pae.  10,  18 
L.  S.  A.  (N.  S.)  n06)  the  principle  te  laid 
down  that: 

"Promoters  at  a  ctuporation  formed  for  the 
expnn  purpose  <^  purdbaalDg  a  particular 
piece  of  property,  occupy  a  fiduciary  relation 
to  their  cosuDScribers,  and  are  bound  to  truth- 
fully declare  to  their  associates  any  personal 
Interest  thaL  may  have  in  th«  matter  of  tiie 
pundiin^  Without  sach  disdoMuras  ther  caa- 


Dut  legally  profit  at  the  expense  of  their  as- 
sociates, ana  if  they  were  guilty  of  any  mis- 
representations of  facts  or  suppression  of  troth 
in  relation  to  their  personal  interest  In  the  pro- 
posed purdiase,  the  corporation  is  entitled  to 
set  aside  the  transaction,  or  recover  dbmpen- 
sation  for  any  loss  which  It  has  suffered." 

And  In  Burbank  v.  Dennis,  101  Gal.  90,  8Q 
Pac.  444,  It  is  said: 

"The  Bul^tance  of  the  law  is  that  promoters 
are  corporate  fiduciaries.  Transactiona  with 
their  companies  wherein  the^  deal  htmoraUy, 
with  full  disclosure,  and  without  seeking  to 
influence  the  action  of  the  corporatioiu  will  be 
upheld.  But  transactions  in  whi<^  they  avip- 
press  or  misrepresent  material  facts,  or  other- 
wise deceive  the  company,  or  corruptly  control 
its  action,  are  fraudulent,  and  the  company  may 
either  elect  wholly  to  set  aside  such  transac- 
tions, or  to  recover  the  promoter's  secret  prof- 
its." 

Thompson  In  his  work  on  Corporations, 
section  457,  speaking  with  reference  to  secret 
profits  of  a  promoter,  aays: 

"Promoters  of  a  corporation  occupy  a  fidu- 
ciary relation  to  it,  and  have  no  right  to  derive 
any  advantage  over  other  stockholders,  without 
a  full  and  fair  dliclosnre  of  the  transaction; 
and  any  secret  profits  which  they  acquire 
through  promoting  the  corporation  must  be 
refunded,  and  may  be  recovered  in  equity  by 
the  contoration  or  its  legal  representative,  and 
in  many  -cases  at  law.  Penons  who  organize 
a  corporation  for  the  purpose  of  working  cer- 
tain property  are  bound  to  disclose  to  persoos 
who  may  be  by  them  induced  to  join  them  in 
the  company  what  the  vendors  of  the  property 
actually  receive  for  it ;  and  if,  by  deceiving  the 
members  of  the  company  as  to  the  actual  price 
paid  for  the  property,  or  if,  by  collusion  with 
the  vendors  they  are  permitted  to  retain  for 
themselves  a  portion  of  the  purchase  money, 
they  must  account  to  the  company  for  the  same 
in  equity;  or  the  company  may  maintain  an 
action  in  assumpsit  against  them  for  the  moneys 
so  secretly  reserved  to  themselves,  as  so  much 
money  had  and  received  to  its  use.  In  like 
manner,  persons  who  purchase  property  and 
then  organize  a  company  to  purchase  it  from 
them  stand  in  a  fiduciary  position  towards  such 
company,  and  must  faithfully  state  to  the 
company  all  material  facts  relating  to  the 
property^  which  would  infiuence  the  company 
m  dectdmg  on  the  desirability  of  purchasing 
It.  In  audi  cases  the  owners  of  property  who 
desire  to  create  a  company  for  the  purpose  of 
purchasing  it  from  them  are  bound,  if  they 
wish  to  make  a  contract  which  will  stand,  to 
nominate  independent  directors,  and  to  disclose 
to  them  the  actual  facts.  The  prindple  upon 
whteh  courts  of  equity  proceed  in  these  cases  is 
a  very  familiar  one.  The  promoter  of  a  com- 
pany, like  its  directors,  is  deemed  to  sustain 
towards  the  members  of  the  compajay  the  re- 
lation of  a  trustee  towards  his  cestui  que  trust 
This  being  so,  he  will  not  be  permitted  to  specu- 
late out  of  that  relation,  or  to  derive  secret  ad- 
vantages from  it.  He  is  bound  to  disclose  to 
them  fully  all  material  facts  touchii^  his  re- 
lation to  them,  including  the  amount  whidi  he 
is  to  get  for  his  services  as  promoter,  usually 
called  promotion  money.* " 

And  conttnnlng,  the  same  author  says: 
'"This  principle  is  undoubtedly  applicable  to 
promoters  of  a  corporation  not  yet  in  esse, 
though  it  may  be  difficult  in  strict  logic  to 
work  out  such  a  case  upon  the  theory  that  they 
are  trustees  for  a  body  which  is  not  in  esse, 
and  which  they  are  proposing  to  create.  Per- 
haps the  conclusion  is  better  worked  out  upon 
the  reasoning  of  a  recent  writer  of  reputation: 
'Before  any  shares  had  issued^the  existence  of 
the  company  was  a  fiction.   Xhe  shareholders 
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really  formed  the  company,  each  one  becoming 
a  member  when  he  took  his  shares.  While  the 
contract  for  the  purchase  of  the  property  was 
nominally  in  force  from  the  time  of  its  approval 
by  the. board  of  directors,  yet  it  really  took  ef- 
fect only  after  the  shareholders  had  taken  their 
shares.  It  then  became  binding  on  all  the 
shareholders  coUectiTely,  or,  in  other  words,  on 
the  company.  The  fraud  consisted  in  inducin; 
the  shareholdera  to  entsr  into  this  contract  in 
their  collective  capadty,  and  in  using  the  funds 
belonging  to  the  shareholders  collectively  in 
paying  the  purchase  price.  It  Is  evident,  there- 
fore, that  the  injury  to  the  shareholders  was  not 
an  injury  to  the  collective  or  corporate  interests, 
and  that  the  company  was  the  proper  complain- 
ant* It  seems,  however,  that  the  case  cannot 
rest  apon  the  idea  of  two  parties  to  a  trade 
dealing  with  each  other  at  arm's  length.  While 
the  promoters,  at  the  time  of  making  the  offer, 
are  not  in  a  relation  of  trust  and  confidence 
with  those  to  whom  tiiey  make  it,  yet  by  the 
offer  itself  they  propoae  to  enter  into  such  a 
relation  with  them;  and  this  circumstance  puts 
them  under  the  same  duty  of  making  fall  and 
fair  disclosures  to  thetp  which  they  would  be 
under  if  the  trost  relatitm  had  already  been 
established.  •  *  *  The  Tery  suggestion  made 
hy  associates  to  intending  subscribers  to  the 
corporate  shares,  'We  are  going  to  be  your  co- 
adventurers  in  this  enterprise  to  be  founded  and 
prosecuted  for  the  common  profit  of  all,'  Implies 
an  obligatioQ  on  their  part  to  deal  openly  and 
with  the  same  fidelity  which  is  demanded  where 
a  trust  relation  baa  been  established." 

These  principles  are  enunciated  and  ap- 
plied in  adjudicated  cases,  among  others: 
Simons  T.  Vulcan  Oil  A  Refining  Ca,  61  Pa. 
217, 100  Am.  Dec.  628;  Pittstrarg  Mining  Co. 
v.  Spooner,  74  Wis.  307,  42  N.  W.  259,  17  Am. 
St.  Bep.  149 ;  South  JopUn  Laud  Co.  v.  Case, 
104  Mo.  572,  16  S.  W.  390;  Erlanger  t.  Kew 
Sombrero  Phosphate  Co.,  L.  R.  3  App.  Cas. 
1218;  Colton  Imp.  Co.  T.  Rlchter,  26  Misc. 
Rep.  26,  55  N.  Y.  Supp.  486;  Walker  v.  Pike 
County  Land  Co.,  139  Fed.  609,  71  C.  C.  A. 
683. 

In  Soutb  JopUn  Lend  Co.  t.  Case,  just  cit- 
ed, the  court  said: 

"Persons  who  take  an  active  part  in  procur- 
ing subscriptions,  and  in  organizing  a  corporation 
Or  company,  called  'promoters'  occupy  a  position 
often  difficult  to  define.  When  the  owner  of 
the  property  deals  with  those  promoters,  rep- 
resenting himself  only  *  •  *  it  is  very  clear 
he  occupies  no  position  of  trust  or  agency.  He 
may  deal  at  arm's  length,  as  in  other  cases, 
being  Uable,  however,  for  bis  fraudulent  con- 
duct Bat  it  is  common  practice  for  persons 
who  own  property,  or  who  have  acquired  the 
right  to  purchase  property,  to  project  and  form 
a  corporation  and  induce  others  to  become  stock- 
holders for  the  purpose  of  selling  the  property 
to  the  corporation  at  a  profit.  *  •  •  sat  the 
persons  who  thus  project  and  form  a  corpora- 
tion, by  soliciting  and  procuring  others  to  sub- 
scribe for  and  take  shares  of  stock,  for  the  pur- 
pose of  selling  or  turning  over  to  the  company 
property  which  they  own,  or  have  a  right  to 
acquire  hy  executory  contract,  do  occupy  a 
double  position.  On  the  one  band  they  repre- 
sent their  own  interest  in  respect  to  the  disposi- 
tion of  the  property.  On  the  other  they  rep- 
resent the  proposed  corporation.  And  persons 
who  subscribe  for  stock  have  a  right  to  do  so 
upcfa  the  assomption  that  the  promoters  are 
using  th^r  knowledge,  skill  and  ability  for  the 
benefit  of  the  company.  It  is  therefore  clear 
on  principle  that  promoters,  under  the  circum- 
stances just  stateid,  do  occupy  a  position  of 
trust  and  confidence;  and  it  devolves  upon  them 
to  make  full  dladosure,  *  *  *  So  It  has  been 
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said  in  this  country:  The  second  principle  is 
that  where  persons  form  such  an  association,  or 
begin  or  start  the  project  of  one,  from  that 
time  they  do  stand  in  a  confidential  relation 
to  each  other,  and  to  all  others  who  may  sub- 
sequently become  memhers  or  subscribers,  and 
it  is  not  comi>ctent  for  any  of  them  to  purchase 
property  for  the  purpose  of  such  a  company, 
and  then  sell  it  at  an  advance  without  a  full 
disclosure  of  the  facts.  They  must  account  to 
the  company  for  the  profits,  beca,use  it  legiti- 
mately is  theirs.'  Oil  Co.  v.  Densmore,  64  Pa. 
43-50.  •  •  •  The  point  of  moat  difficulty 
in  this  class  of  cases  is  as  to  the  time  when 
this  fiduciary  relation  arises.  As  to  this  it  has 
been  well  said :  'On  the  one  hand  it  is  quite 
plain  that  a  fiduciary  relation  between  a  pro- 
moter and  a  company  may  exist  long  before 
the  actual  formation  of  a  company  by  registra- 
tion or  otherwise.  On  the  other  hand,  it  is  ob- 
vious that  something  must  be  done  beyond  a 
pardiase  and  resale  to  constitute  such  relation- 
something  must,  it  ia  sulmiitted,  be  done  by  the 
promoter  to  impose  upon  him  the  dnty  of  pro- 
tecting the  interests  of  those  who  ultimately 
form  the  company.  He  assumes  this  dnty  it 
be  assumes  to  act  for  them,  or  If  he  Induces 
them  to  trust  him,  or  to  trust  persons  who  are 
under  bis  control,  and  who  are  practically  him- 
self in  disguise;  he  also  assumes  such  duty 
If  he  calls  the  company  into  existence  In  order 
that  it  may  bay  what  he  has  to  sell;  but  he 
does  not  assume  such  dutir  by  negotiating  with 
persons  who  have  themselves  assumed  that  du- 
ty, and  who  are  in  no  way  under  his  influence.* 
1  Lindl.  Partn.  (4th  Ed.)  584." 

At  this  point,  and  without  dlscussiiiff  now 
the  true  relations  between  Manson  and  the 
Chicago  itartles  in  the  entire  transaction  rel- 
ative to  the  organization  of  the  corporatlcm 
and  acquirement  by  it  of  this  property,  it  is  to 
be  observed  that  by  the  antecedent  oral  agree- 
ment and  understanding  between  Munson 
and  the  Chicago  parties,  and  by  the  terms  of 
the  written  contract  between  them,  it  was 
contemplated  and  intended  that  in  the  organ- 
ization of  the  corporation  future  stockholders 
should  be  brought  In ;  that  treasury  stock  to 
the  amount  of  150,000  shares  should  be  Is- 
sued to  Brown  as  trustee  of  the  corporattonr 
to  be  sold  to  third  parties  for  the  benefit  of 
the  corporation  at  prices  and  terms  set  out  In 
the  contract,  and  another  150,000  shares  were 
to  be  held  by  tb»  corporation  as  a  fund  for 
its  future  naa,  which,  of  course,  iUTolved  a 
right  In  the  corporatl<m  to  sell  it  to  future 
stockbtdders.  There  were  thra  150,000  cor- 
porate shares  which  the  agreement  expressly 
provided  should  be  sold  to  coDStitnte  future 
stockholders  In  the  corporation,  and  150,000 
shares  additional  subject  to  sale  for  such 
purpose,  an  aggr^te  of  SOOfiOO  shares,  or 
three-fiftba  of  tbe  capital  Bto(A  of  the  corpo- 
ration. Brown  actually  did  sell  a  very  large 
p<n1ion  of  this  treasury  stodc  pnrsaant  to 
the  agreement 

[Z]  yfbm  In  the  promotion  <iit  a  ccnrpora- 
tU»  to  take  over  property  for  the  benefit  of 
the  corporation  it  Is  contemplated  by  thoae 
organizing  It  that  diares  of  Its  stock  ahall  be 
offered  for  sale  In  order  that  others  may  be- 
come future  BtockholderB  In  the  (xnporation, 
such  promoters  In  dealing  with  tb»  corpora- 
tion occupy  a  fiduciary  ration  to  It  for  tbe 
benefit  of  such  future  stockholders,  and  the 
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interests  of  such  future  stockholders  are  en- 
titled to  protectloD  from  concealed  benefits 
or  profits  acquired  by  the  promoters  in  their 
transactions  with  the  corporation  and  to  a 
Ml  disclosnre  of  the  true  facts  of  the  pur- 
chase price  of  the  property  turned  over  to 
the  corporation,  and  any  advantage  or  bene- 
fits accruing  to  the  promoters  by  failure  to 
do  so  or  concealment  constitutes  a  fraud  on 
the  corporation.  This  principle  is  announced 
In  Western  State  Ufe  Ins.  Co.  v.  Lockwood, 
166  Cal.  185, 135  Pac  496.  That  case  IutoIv- 
ed  the  right  of  a  corporation  to  sue  Its  presi- 
dent for  a  profit  obtained  where  under  the 
organization  of  the  corporation  the  taking 
to  of  future  stockholders  was  directly  con- 
templated. We  quote  only  from  that  de- 
cision as  declaring  the  principle  under  such 
drcumstances.   The  court  said: 

'The  Tery  first  duty  of  the  directors  of  this 
corporation  was  to  procure  the  necessary  stock 
■ulMcriptioas  to  enable  the  corporation  to  com- 
meoce  and  continue  its  business.  They  ac- 
cepted this  trust  when  they  assumed  the  office 
of  directors,  and  in  the  discharge  of  this  trust 
they  were  Jiractically  'proiuotera'  of  the  cor- 
poration. The  obtaining  of  such  subscriptions 
vas  practically  a  part  of  tbe  fonnation  of  the 
company.  One  who  engages  in  sncb  woi^  is 
known  as  a  promoter,  and  is  subject  to  tbe  ob- 
ligations  Imposed  upon  promoters  (citing  cases). 
As  said  in  1  ThomiMon  on  Corporations,  S  416, 
Ox  word  'promoter  InTolves  the  idea  of  exer- 
tion for  the  purpose  of  &>atlag  a  company,  and 
also  the  idea  of  some  duty  towards  the  company 
imposed  by,  or  srislng  out  of,  the  position  which 
the  so-called  promoter  assumes  towards  it.  It  is 
thoroughly  settled  that  promoters  cannot  make 
a  secret  profit  out  of  the  corporation— that  they 
occupy  a  fiduciary  relation  to  It,  and  to  its 
stockholders  and  have  no  rijrht  to  derive  any  ad- 
Tantage  over  other  stockliolders,  without  a  full 
and  fair  disclosure  of  the  transaction.' " 

In  the  application  of  these  principles  there 
Is  no  distinction  between  promoters  of  a  cor- 
poratloif  and  its  president  or  directors.  In 
tbe  case  Just  quoted  from  this  court  quotes 
with  aiH>roTal  the  following  from  Bennett  v. 
Havelock  Blectric  IJght,  etc.,  Co.,  21  Ont  L. 
B.  120: 

"It  bas  been  argued  in  this  case  that  the  de- 
fendants are  not  liable,  as  they  were  Id  fact 
the  only  shareholders  of  the  company  at  the 
time  of  the  transaction,  and  because  they,  as 
■hareholders.  assented  to  what  was  dose.  This 
ignores  the  fact  that,  when  there  is  intended  to 
be  an  invitation  to  others  to  come  in  and  take 
stock,  the  future  shareholders  are  entitled  to 
the  protection  of  an  absolute  independent  di- 
rectorate and  t(f  fall  disclosure  of  the  actual 
facts.  There  is  no  distinction  between  the  posi- 
tion of  promoters  and  directors  In  this  respect ; 
if  any  can  be  drawn,  it  must  impose  a  more 
stringent  obligation  upon  one  occupying  the  po- 
sition of  director.  The  principles  laid  down  in 
the  decided  cases  accord  with  the  dictates  of 
honesty  and  fair  play." 

See,  also,  Erlanger  t.  New  Sombrero  Phoa. 
Co.,  supra;  Coltou  Imp.  Co.  v.  Rlchter,  su- 
pra ;  Camden  Land  Co.  v.  Lewis,  101  Me.  73, 
63  AtL  523;  Pietsch  v.  MlUbrath,  123  Wis. 
ftlT,  101  N.  W.  388,  102  N.  W.  342,  68  L.  R. 
A.  945,  107  Am.  St.  Rep.  1017. 

[3]  Having  set  forth  these  principles  we 
come  now  to  a  craslderation  and  application 
of  them  to  the  facts  found,  and  as  we  deem 


the  true  case  Is  presented  under  them.  It  la 
not  simply  a  case,  as  claimed  by  appellants, 
where  an  owner  of  property  offers  to  transfer 
the  property  to  the  corporation  for  all  Its 
stock,  and  where  in  the  transaction  no  one 
save  himself  as  the  owner  of  all  the  stodc 
and  property  transferred  for  it  Is  Interested 
or  to  be  considered.  This  was  not  the  real 
or  true  situatlcm  shown  by  the  findings,  ^e 
case  presented  Is  In  reality  one  where  a  pro-' 
meter  associates  and  co-operates  with  others 
In  tbe  organization  of  a  corimration  for  the 
express  purpose  of  having  it  take  over  cer- 
tain property  under  the  coutrtd  of  the  pro- 
moter at  Its  actual  cost,  it  b^ng  Intended 
and  contemplated  that  In  the  organi2ati<Hi  of 
tbe  corporation  all  those  associated  are  to 
become  stockholders  In  it,  and  other  stock- 
holders are  to  be  Invited  to  take  stodE  in  the 
corporation  and  where.  In  the  transactions 
with  the  corporation  so  organized,  the  pro- 
moter makes  a  concealed  profit  on  the  trans- 
fer of  the  property  to  It  It  is  true  that  upon 
the  organization  of  this  corporation  tbe  form 
of  tbe  transaction  respecting  the  transfer  of 
the  property  to  it  was  <me  between  Manson 
as  owner  of  all  Its  stock  and  himself  as  bar- 
ing received  in  effect  an  option  on  the  min- 
ing property  transferred  by  him  to  it  Tbe 
mere  form,  however,  which  the  transaction 
between  Manson  and  tbe  corporation  took 
may  not  be  interposed  to  defeat  what  was  the 
evident  purpose  and  intent  of  all  the  parties 
Interested  in  tbe  organization  of  the  corpora- 
tion and  the  acquirement  of  the  property  by 
It  The  court  will  look  beyond  the  form 
which  the  transaction  took  and  to  its  sub- 
stance and  the  obvious  Intent  of  the  parties 
In  the  entire  matter  for  the  purpose  of  pre- 
serving and  securing  the  rights  of  the  real 
parties  In  Interest  and  to  circumvent  fraud. 
That  a  fiduciary  relationship  existed  between 
Manson  and  the  Chicago  parties,  his  associ- 
ates, at  least  prior  to  the  actual  organization 
of  the  corporation,  in  their  mutual  endeavor 
to  pron)ote  Its  incorporation  for  the  express 
purpose  of  taking  over  this  property  at  the 
lowest  figure  at  which  It  could  be  obtained  as 
represented  to  bis  associates  by  Manson,  and 
that  the  Chicago  parties  should  finance  the 
corporation  and  all  parties  be  stockholders, 
therein.  Is  beyond  question.  But  it  Is  said  by 
appellants  that  whatever  fiduciary  relation 
may  have  existed  t>etween  Manson  and  these 
associates  prior  to  the  organization  of  the 
corporation,  none  existed  between  him  end 
the  corporation  Itself  in  tbe  actual  trans- 
actlon  respecting  the  transfer  by  him  of  the 
property  to  the  latter.  But  this  claim  is  not 
sound  when  the  real  situation  is  considered ; 
tbe  relation  In  which  Manson  and  the  asso- 
ciates stood  to  each  other  during  the  entire 
transaction  both  as  to  the  organization  of  the 
corporation  and  the  purchase  by  it  of  this 
property*  and  in  which  It  was  contemplated 
they  should  all  stand  to  the  corporation  upon 
its  organization. 
[4}  Under  tbe  autlUMlties  which  we  have 
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gnoted  tbe  fldadary  r^atlon  ot  a  promoter  of 
a  corporation  to  the  corpo ration  to  be  organiz- 
ed may  exist  long  before  its  actual  organlaa- 
tlon.  As  It  may,  so  then  we  are  satisfied  that  In 
tbe  transactions  here  InTolved  between  Man- 
son  and  the  corporation  It  did  ezlat  While  by 
the  terms  of  the  contract  of  January  7, 1907,  It 
was  agreed  by  all  the  parties  that  the  actual 
organization  of  the  coriwratltni  should  be  left 
to  Manson  and  all  the  stock  be  Issued  to  blm, 
It  is  apparent  that  this  plan  was  determined 
<m  elmply  as  a  oonTmlent  method  of  Meet- 
ing a  transfer  of  the  prc^rty  to  tbe  corpora- 
tion. The  obTlous  purpose  ol  tbe  agreemoit 
with  reference  to  iasuance  ot  capital  sbx^ 
of  the  corporation  to  him  was  in  reality  to 
make  him  simply  a  transferee  for  the  benefit 
of  the  Chicago  parties,  his  associates,  in  its 
oi^nlzatlon  as  to  a  large  portl(m  ot  its  stock, 
and  aa  to  a  larger  portion  therectf  he  was 
simply  a  medium  through  which  it  should  be 
redelivered  to  the  corporatUm  to  ebnstitnte 
its  treasury  stock  to  be  di^rased  of  to  future 
stockholders  to  be  brought  into  tbe  corpora- 
tion. In  fact,  as  is  apparent  from  the  terms 
of  the  contract  Itself,  as  well  as  tbe  previous 
negotiations  had  between  these  parties,  this 
was  the  entire  pDipose  to  be  adileved  through 
the  organization  of  the  corporation.  Consid- 
ering the  relation  of  Manson  to  his  associates 
from  an  equitable  point  of  view,  they  were 
all  to  be  considered  as  stot^holders  daring 
Maoson's  negotiations  with  the  corporation 
respecting  the  transfer  of  this  property  to  it, 
notwithstanding  that  he  was  nomlnaUy  the 
owner  of  all  tbe  sto<*.  While  nominally  Is- 
sued to  Manson  the  stock  was  in  reality  ac- 
quired by  him  to  a  large  extent  for  the  ben- 
efit of  his  associates  as  Intended  stockholders 
with  him  in  the  corporaticn  and  still  larger 
for  the  immediate  benefit  ot  the  corporation 
as  treasury  stock  to  be  sold  to  future  stock- 
holders. Very  little  of  this  stock  was  intoid- 
ed  to  be  held  by  Manson  himself.  His  prime 
interest  in  forming  the  corporation  was  to 
have  it  take  over  tbe  prc^r^  at  a  cpncealed 
and  excessive  TaloatloD  over  Its  true  price 
as  represented  by  him;  his  assodates  and 
future  stockholders  to  float  and  finance  the 
corporation.  Necessarily,  as  the  scheme  of 
the  organization  of  the  corporation  contem- 
plated, those  who  were  to  be  the  actual  hold- 
ers of  this  stock— the  Chicago  parties  and 
purchasers  of  treasury  stock  of  the  corpora- 
tion— were  to  contribute  to  its  treasury  the 
funds  to  make  payment  of  the  notes  issued  as 
the  purchase  price  of  the  property,  and  to  the 
extent  that  these  stockholders  through  the 
fraudulent  conduct  of  Manson  were  Injured, 
it  was  an  Injury  to  tbe  corporation  as  rep- 
resenting their  collective  or  corporate  inters 
ests.  This  being  the  true  relation  of  the  par- 
ties, the  duty  of  Msmson  to  his  associates,  as 
equitably  constituting  with  himself  stockhold- 
ers In  the  corporation,  as  well  as  to  the  fu- 
ture stockht^ders  which  it  was  contemplated 
should  be  brought  in,  required  the  utmost 
good  faith  in  his  transactions  with  the  cor- 


porati<m.  Such  duty  towards  it  required  tttat 
he  should  make  no  secret  profit  by  misrepre- 
senting the  price  to  be  paid  to*  the  property 
which  he  was  to  transfer  to  it  In  disregard 
of  this  duty,  and  having  by  a  violaticm  of  it 
fiaudulently  secured  an  unjust  advantage  in 
the  transaction,  the  corp<Mation  had  a  rl^ 
to  maintain  this  action  in  all  reopecta  as  it 
was  brought,  and  particularly  as  far  as  its 
outstanding  obligation  represented  by  the 
trust  deed  and  the  note  to  Walls  is  conconed, 
to  hare  them  set  aside  as  represoDting  an  un- 
just gain  of  Manson  unless,  as  contended  by 
Walls,  he  was  a  purchaser  In  good  faith  and 
indorsee  before  Its  maturity  of  tbe  original 
note  to  Manson  of  which  the  trust  deed  note 
is  a  renewal. 

[1]  Now  as  to  the  finding  that  Walls  was 
not  a  purchaser  or  Indorsee  for  ralue  before 
tbe  maturity  of  the  original  note  of  April  6, 
190€.  Appellant  claims  that  this  finding  Is 
not  sustained  by  the  evidence. 

Fraud  In  the  Inception  oi  the  original  note 
In  suit  being  shown,  the  burden  .was  cast  on 
Walls  of  proving  that  he  was  an  Innocent  pur- 
chaser  or  indorsee  of  the  note  for  value  be- 
fore maturity.  Eames  t.  Crosier,  101  OaL 
260,  35  Pac.  873 ;  Slnkler  v.  Slljan,  136  CaL 
356,  68  Pac.  1024.  That  Walls  was  not  such 
a  purchaser  or  Indorsee  before  maturity,  or 
at  all,  tbe  court  was  warranted  in  finding  oo 
the  testimony  of  Walls  himself  as  to  the  de- 
tails of  tbe  transaction  under  which  be 
claims  to  have  purchased  It,  without  any  con- 
sideration of  other  evidence  which  was  given 
In  the  case  tending  to  negative  It  Manson 
and  himself  had  been  for  years  associated 
together  in  tbe  "bucket  shop"  business  and 
dealing  together  In  stock  ^>eculati(ms ;  their 
relations  were  very  close  and  intimate ;  and 
they  had  many  business  transactions  in  com- 
mon and  trusted  each  other  implicitly.  As 
to  the  purchase  of  tbe  orl^nal  note  Walls 
testified  tbat  shortly  prior  to  April  5.  1906. 
he  called  on  Manson  about  Investing  some 
money,  and  Manson  told  him  that  be  had  this 
original  note  for  $100,000  falling  due  oa  the 
5th  of  tbe  month  whlcli  he  would  sell  him 
for  its  face  value  and  on  Manson's  simple  as- 
surance that  It  was  a  safe  purchase  be  agreed 
to  take  it  Walls  did  not  see  the  note  or 
know  where  it  waa  Manson  wanted  the  full 
face  value  of  the  note  as  the  purch^e  price 
imyable  at  once  or  at  the  latest  the  next  day. 
Walls  testified  that  on  the  f<dlowlng  day  he 
got  from  his  wife  $47,000  of  some  $72,000  or 
$73,000  in  currency,  which  for  a  long  time 
had  been  kept  in  their  house  in  a  hard  wood 
cedar  cheat,  and  $53,000  in  currency  which 
he  took  fn»n  his  safe  deposit  box  in  a  bank 
and  forthwith  i)aid  Manscm  this  money  for 
the  notft  Mansrai  then  told  him  he  did  not 
think  the  original  note  would  be  paid  at  ma- 
turity but  that  a  new  note  would  be  issued 
in  place  of  it,  to  bear  8  per  cent  Interest 
The  original  note  bore  no  Interest  After 
paying  the  money  Walls  told  Manson  to  take 
charge  of  the  original  note.   Later  Manatw 
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told  him  Ukat  fb»  ortgliial  note  had  not  been 
paid,  and  that  be  was  going  to  give  blm  a 
new  note  of  the  corporation  signed  by  himself 
as  president  and  by  the  secretary  of  the  cor- 
poration. This  he  did.  It  being  the  trust 
de^  note  here  iuTolved.  This  trust  deed  note 
Walls  did  not  put  Into  any  bank  or  safe  de- 
posit box,  but  carried  In  a  wallet  In  his  pock- 
et for  senren  or  eight  mcmths.  He  was  not 
present  when  this  renewal  note  was  made 
out;  that  matter  was  attended  to  by  Man- 
son.  Walls  was  not  engaged  in  the  business 
of  buying  notes  or  mortgages,  and  bought  no 
other  notea  The  original  note  he  claimed  to 
bare  purchased  he  nerer  had  in  his  posses- 
sion. Manson  retained  it  Manson  did  not 
teetlfy  on  the  trial,  though  he  was  accessible 
as  a  witness.  Neither  did  the  wife  of  Walls. 

This  narratiTe  of  Walls  as  to  the  drcum- 
stances  surrounding  the  purchase  ot  the  orig- 
inal note  was  not  su<^  as  to  Impress  a  court 
wlUi  a  conviction  that  It  was  true.  The  trial 
court  was  not  so  Impressed,  and  that  court 
cannot  be  said  to  have  fallen  Into  any  error 
in  treating  his  story  as  incredible. 

[I]  While  the  general  rule  is  that  the  un- 
contradicted testimony  of  a  witness  cannot  be 
disregarded  by  a  court,  stlU  this  rule  Is  sub- 
ject to  limitations.  And  where  the  testimony 
of  a  witness,  though  of  a  most  positive  char- 
ftcter,  is  yet  so  improbable  when  tested  by 
rules  which  govern  men  ot  ordinary  capacity 
and  intelligence  In  a  given  business  transac- 
tion, a  court  may  refuse  to  credit  it.  Davis 
T.  Judson,  199  Cal.  121, 113  Faa  147. 

Aside  from  the  unusual  circumstances  of  a 
8«isible  business  man  keying  a  small  for- 
tune In  currency  In  a  wooden  cheat  in  his 
taousBv  there  are  other  drcnmstances  Impair- 
ing the  credibUIty  of  the  story  of  Walls.  He 
was  paying  a  large  sum  of  money  for  this 
note,  and  it  does  not  at^;>ear  that  he  was  a 
man  of  such  wealth  that  whether  be  was 
making  a  Judicious  and  safe  Investment  was 
a  matter  of  business  indifterrace  to  blm.  Ac- 
cording to  his  story,  howevw,  this  would  ap- 
pear to  be  the  fact  He  knew  nothing  about 
the  prc^rty  of  the  plaintiff  corporation  or  its 
finaucial  resources  or  respcotBibility.  He  did 
not  Inquire  as  to  Its  indebtedness  by  which 
he  night  have  ascertained  that  there  was 
a  note  for  $100,000  prior  to  that  which  he 
claims  he  was  purchasing  which  the  cor- 
poration had  not  yet  paid.  In  fact  be  made 
no  inquiries  at  all  about  the  matter.  His 
story,  summarized,  shows  that  he  bought  a 
note  for  $100,000  made  by  a  corporation  of 
whldi  he  knew  nothing,  a  note  which  drew 
no  Interest  and  which  might  not  be  paid.  He 
could  derive  no  benefit  from  the  transaction 
unless  he  purchased  the  note  at  a  discount, 
which  be  testified  he  did  not  After  the  pur- 
dmae  he  paid  no  further  attention  to  the  mat- 
ter, leaving  it  all  to  Manson.  He  did  not 
even  obtain  possession  of  the  original  note, 
and  never  did  have  it,  and,  according  to  his 
own  statement  In  the  interim  between  paying 


UansoD  the  money  and  receiving  the  trust 

deed  note,  Manson  had  the  Mlgtual  note  and 
his  $100,000,  and  he  had  no  receipt  or  any 
other  writing  to  protect  his  interest  should 
anything  have  happened,  aiiere  were  no  wtt- 
nesses  to  the  transaction,  no  book  entries  1^ 
either  of  the  parties,  no  receipts  or  m^oran- 
dum,  no  bank  account  or  other  account  of 
Walls  lOiowlng  that  his  funds  bad  been  de- 
creased through  payment  of  this  $100,000. 
In  fact  the  transaction  was  so  apart  from 
the  ordinary  course  of  business  as  to  warrant 
the  court  in  concluding  that  the  story  of 
Walla  was  a  fabrication  and  entitled  to  no 
credence,  and  that  he  was  not  a  purchaser  or 
indorsee  of  the  original  note  of  April  6, 1907, 
before  maturity,  or  at  all. 

As  to  the  attack  upon  the  judgment  against 
Manson  it  Is  sufficient  to  say  that  Manson  has. 
not  appealed  from  the  judgment  and  hence 
the  validity  of  the  ju^nent  ae^dnst  him  Is 
not  before  us  for  determination. 

Tlie  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  ANGBLIxym,  O.  J. ;  SHAW, 
J. ;  SLOSS^  J. ;  MELVIM,  J. ;  HBNSUAW,  J. 


SCHWAB  V.  BRIDGB.    (Civ.  1478.) 

COidtrict  Court  of  Appeal,  First  District,  Cali- 
fornia.   April  21,  1915.    Rehearing  Denied 
May  2U  tdtH.) 

1.  OUAUHTT  «B»27— OoNSTBUOnON— IntXRT 

or  Pabtibs— Extrinsic  Evidbncb. 

In  construing  a  guaranty,  like  every  other 
ccmtract,  the  intent  of  the  parties  must,  if  pos- 
sible, be  ascertained  frwn  the  instrument  itself, 
and  if  it  Is  doubtful  under  the  terms  of  the  in- 
strument, resort  may  be  bad  to  the  surrounding 
circumstaoces. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {  28;   Dec.  Dig."  «=»27.] 

2.  GUABANTT  «=>42— COMSTBUCTIOM— COHM- 
TION  PbECBDENT. 

A  contract  f;uarantying  the  account  of  a 
corporation  provided  the  amount  be  due  and 
presented  by  a  certain  date,  expressly  makes  the 
presentation  of  the  account  by  the  specified  date 
a  condition  precedent  to  the  guarantor's  liability, 
especially  where  the  guarantor  would  be  requir- 
ed to  make  a  settlement  with  the  principal 
debtor  shortly  after  that  date. 

[Ed.  Note. — For  other  cases,  see  Guaranty) 
Cent.  Dig.  §S  51,  52;  Dec.  Dig.  «=»42.] 

3.  Contbacts  ^=>147— Constbuction— Oon- 

DITION  FBECEDENT. 

While  conditions  precedent  are  not  favored 
by  the  'law,  and  are  to  be  etiictly  construed 
against  one  relying  thereon,  the  clearly  express- 
ed intent  of  the  parties  to  declare  a  condition 
precedent  cannot  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  730,  743;  Dec.  Dig.  «^147.] 

4.  GUABAIITT  ^»42— CONSraUCnON— TiMB  AS 

Essencb. 

Where  the  presentation  of  an  account  to 
the  guarantor  by  a  specified  date  was  a  condi- 
tion precedent  to  his  liability,  time  is  of  the 
essence  of  the  contract,  though  not  expressly 
made  so. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  SS  51,  52 ;  Dec.  Dig.  «=>42.] 
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B,  GUABANTT  «=372— LlABIUrr  OF  OUABAN- 

TOB— Condition  Pbecedbnt— Waivbb. 

Evasive  anBwent  hj  the  {fuaraator  to  de- 
mands of  payment  made  subsequeot  to  the  time 
fixed  for  ib»  presentation  of  the  acconnt  to  liim, 
are  not  a  waiver  of  his  right  to  rely  on  the 
condition  precedent  for  the  presentation  of  such 
accounts. 

[Ed.  Note.— For  other  cases,  see  Goaranty, 
Cent.  Dig.  I  82;  Dea  Dig.  «s»72.1 

6.  OtTABANTT  (S=>S5 — ACTIONS  AOAINST  GUAB- 

ANTOR— Pleading — ^Waives  op  Conditioh. 
The  creditor  cannot  rely  on  a  waiver  by 
the  guarantor  of  a  condition  precedent  to  his 
liabuity  without  specially  pleading  such  waiver. 

[Ed.  Note.— For  other  cases,  see  Goaranty, 
Gent.  Dig.  1  99;  Dee.  Dig.  «=38&J 

Appeal  from  Superior  Court,  City  and 
County  of  San.  Francisco;  J.  M.  Seawell, 
Judge. 

Acti(Hi  by  Edwin  Schwab  against  Henry 
S.  Brldga  Judgment  for  plaintiff,  and  de- 
fendant ai^wals.  BOTersed. 

niomas  EL  Haven,  and  Haven  &  Atiheani, 
all  of  San  Francisco,  for  appelant  Mor- 
rison, Oope  St  Brobeck  and  Morrisui,  Dunne 
&  BrobedE,  all  of  San  BYandsco,  for  reapcsid.- 
ent 

KEBRIGAN,  J.  1%18  Is  an  acUon  to  re- 
cover npaa  a  guaranty.  The  drcumstances 
under  whlc2t  the  etrntract  was  ^tered  into 
are  as  ft^lows:  W.  W.  Foote,  Jr.,  had  In- 
herited certain  sums  ot  money  from  the  es- 
tate of  his  fother,  whldi  money  was  held  In 
trust  and  was  to  become  due  on  December  7, 
1905.  While  so  held  W.  W.  Foote  assigned 
the  funds  tp  the  defendant  Henry  S.  Bridge, 
def^dant  herein,  as  security  for  advances 
made  and  to  be  made  by  Bridge  to  Foote. 
The  Padflc  Central  Electric  G(Hnpany.  of 
which  Foote  was  the  principal  stockholder, 
became  indebted  to  the  John  M.  Klein  Elec- 
tric Company,  and  to  secure  this  indebted- 
ness Foote  requested  Bridge  to  guarantee  the 
account  In  pursuance  of  this  request  Bridge 
signed  the  following  guaranty: 

"I  will  guarantee  the  account  of  Pacific  Cen- 
tral Electric  Company  to  the  amount  of  $1,500 — 
provided  the  amount  may  be  due  and  presented 
to  me  by  December  3,  1905.  This  guaranty  in 
place  of  a  former  one  of  $1,000— in  other  words, 
my  guaranty  is  not  to  exceed  $1,S00. 

"[Signed]  Henry  S.  Bridge." 

A  considerable  portion  of  the  indebtedness, 
for  which  the  guaranty  was  given,  was  not 
paid ;  and  on  October  31,  1007,  the  contract 
of  guaranty  was  assigned  to  Edwin  Schwab, 
who  brought  this  action  to  recover  Judgment 
for  the  sum  of  $1,500,  with  interest  from  the 
4th  day  of  December,  1005. 

In  defense  of  the  action  It. was  the  claim 
of  defendant  in  the  court  below  that  the  con- 
tract of  guaranty  sued  upon  was  a  condi- 
tional one,  dependent  up<Hi  presentation  of  a 
demand,  and  that  such  presentation  and  de- 
mand be  made  within  the  time  limited  In  the 
proviso  of  the  guaranty ;  and,  further,  that 
the  time  of  perfornnnce  being  part  of  a  con- 
dition precedent,  time  was  of  the  essence  of 


the  guaranty;  and  as  the  demand  was  not 
made  until  after  the  time  specified,  no  liabili- 
ty accrued  upon  the  ctmtract  Plaintiff,  on 
the  other  hand,  insisted  that  not  only  was 
the  proviso  relied  upon  as  a  defense  not  made* 
a  condition  precedent  by  Its  terms,  but  that 
the  time  therein  set  forth  was  not  made  ex- 
pressly of  the  essence  of  the  contract,  nor  was 
It  to  be  implied  therefrom. 

The  trial  court,  while  finding  that  no 
statement  of  the  account  was  presented  until 
December  29,  1906,  determined  that  it  was 
not  the  lntentl(m  of  the  parties  to  the  guar- 
anty that  the  prorviso  should  be  a  condltlMi 
precedent  to  the  liability  of  the  guarantor, 
and  that  such  proviso  was  not  a  condition 
precedent,  and,  further,  that  it  was  not  the 
Intention  of  the  parties  that  time  was  to  be 
of  the  essence  of  the  contract,  and  that  time 
was  not  of  its  essence.  Judgment  was  ac- 
cordingly rendered  In  favor  of  the  plaintiff 
for  Che  sum  of  $1,435.55,  Interest  and  costs. 
ITie  main  question  therefore  presented  by 
this  appeal  is  the  Interpretation  of  the  guar- 
anty executed  by  the  defendant. 

[1,2]  A  ocmtract  of  suretyship  Is  to  be  con- 
strued the  same  as  other  contracts  for  the 
purpose  of  determining  the  intention  of  the 
parties.  To  ascertain  this  Intent  resort  is 
first  had  to  the  contract  itself ;  and  If  the  in- 
tention of  the  parties  is  doubtful  under  the 
terms  of  the  instrument,  resort  may  be  had 
to  the  surrounding  circumstances  to  deter- 
mine Its  meaning.  Here  the  words  employed 
are* in  themselves  express  and  predse,  and 
clearly  support  the  contention  of  the  defend- 
ant, that  presentation  of  the  account  due  and 
within  the  time  spedfled  was  intended  as  a 
condition  precedent  The  language  of  the 
proviso  expressly  declares  that  liability  will 
accrue,  provided  the  amount  may  be  doe 
and  presented  December  3,  1905.  Where  a 
contract  of  suretyship  stipulates  that  notice 
shall  be  given  to  the  surety  of  the  prlnclpaPa 
default  failure  to  comply  with  the  condltlcm 
or  to  give  notice  within  the  time  specified 
will  prevent  recovery  from  the  surety  (U.  S. 
Fidelity  A  G.  Co.  v.  Rice,  148  Fed.  206,  78  C. 
C.  A.  164;  82  Oyc.  176,  and  cases  dted). 

[S]  While  it  Is  true  that  conditions  pre- 
cedent are  not  favored  by  the  law,  and  are 
to  be  strictly  construed  against  one  seeking 
to  avail  himself  of  them  (Antonelle  v.  Lum- 
ber Co.,  140  Cal.  309-315,  73  Pac.  966),  It  is 
equally  true  that  parties  to  a  contract  may. 
If  they  thinli  proper,  agree  that  any  matter 
shall  be  a  condition  precedent ;  and  If  words 
are  used  in  the  contract  so  predse,  express, 
and  strong  that  such  Intention  only  Is  compatl' 
ble  with  the  terms  employed,  a  court  can  only 
give  effect  to  such  declared  Intention  of  the 
parties.  The  only  question  in  every  case  la 
whether  such  Intention  is  so  declared;  and 
where  such  intention  is  sufUdently  expressed 
to  make  the  fulfillment  of  the  act  a  condition 
precedent,  It  will  be  one.  2  Elliott  on  Con- 
tracts, 8  1580 ;  Nat  Surety  Co.  v.  Long,  125 
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Fed.  887,  60  O.  C.  A.  628.  While,  as  before 
stated,  the  Intention  of  the  parties  to  this  con- 
tract la  suffldently  expressed  in  the  Instru- 
ment itself,  the  facts  and  circumstances 
Borroundlng  Its  execution,  if  ccmstdered, 
strengthen  the  conclusion  reached.  The  fond 
tbat  Bridge  was  to  receive  beoame  due  on 
the  7tb  day  of  December ;  and  It  is  apparent 
that  Bridge  Intended  that  he  ehonld  be  noti- 
fied of  the  amount  due  by  presentation  to 
Mm  before  that  time  In  order  that  he  might 
protect  himself  by  retaining  In  his  settlement 
with  Foote  sufficient  funds  to  meet  any  Ua- 
Ulity  that  had  accmed  under  his  guaranty. 
In  contracts  of  this  character,  where  the 
terms  employed  are  dear  and  certain,  and 
tbere  is  nothing  to  show  a  contrary  intention, 
the  liability  of  a  surety  cannot  t>e  extended 
by  Implication  beyond  the  terms  of  his  com- 
tract  London  &  San  Francisco  Bank  v.  Par- 
rott,  125  C^l.  472.  68  Pac.  164,  7?  Am.  St. 
Bep.  64. 

[4]  Tbe  contention  of  plaintiff  that  the 
time  therein  set  forth  In  the  proviso  Is  not 
6x:^«aBly  made  of  the  essence  of  the  contract 
Is  wlttiont  merit  Gonclndlng,  as  we  do,  that 
It  was  the  intention  of  the  parties  to  make 
ivesentation  of  the  amount  a  condition  pre- 
cedent, time  of  necessity  becomes  of  the  very 
essence  of  the  contract,  it  beli^  the  essratial 
part  of  the  proviso  its^. 

[I]  Tb»  further  claim  that  the  conduct  and 
language  of  the  defendant  show  that  he  did 
not  consider  the  regulrenient  as  a  condition 
precedent  and  that  If  he  had  ever  so  consider- 
ed it  he  waived  Its  fulfillment  Is  eqnally  un- 
tenable. The  statements  relied  upon  in  no  way 
craistitute  a  waiver.  They  consist  of  evasive 
answers  to  demands  of  payment  made  ui>on 
Mm  under  the  gnaranty  and  subsequent  to 
the  time  speclfletl  for  the  performance  of  the 
condition  precedent  and  do  not  show  any 
conditl(Hi  of  facts  InconsiBtent  with  the.  In- 
tention of  defendant  to  rely  upon  the  con- 
dition. 

[1]  Besides  this,  no  waiver  was  pleaded. 
Aronson  v.  Frankfort,  etc.,  Ina  Co.,  9  Gal. 
App.  473,  479,  99  Pac.  537. 

For  the  reasons  given  the  Judgment  and 
order  nre  reversed. 


We  concur: 
ABD8.  J. 


LENNON,   P.  J.;  BIGH- 


PEOPLE  T.  BURNS.   (Cr.  291.)  t 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.  April  24,  1015.   Reheariag  Denied 
by  Supreme  Court  June  21,  191S.) 

1.  Ceiminal  Law  <8='519  —  Evidence  —  CWn- 

rEMlOWS — VOLTJNTABY  ChABACTEB. 

On  the  trial  of  an  Indian  tor  homicide,  it 
appeared  that  the  sheriff,  after  interviewing  oth- 
er Indiana  who  were  also  under  arrest,  told  ac- 
cnaed  that  the  other  Indians  said  accused  fired 
tlie  fatal  shot  and  that  he  had  sufficient  evi- 
d«nce  to  convict  accused,  and  be  ought  to  tell 
the  truth.  The  sheriff  denied  making  an.v 
threats  or  promises,  or  using  undue  pressure,  and 
there  was  no  evidence  of  threats  or  promises  or 


any  improper  Influence  to  secure  a  confession. 
Held,  that  the  admission  of  the  confession  of 
accused  was  not  error,  as  It  could  not  be  said 
that  it  was  not  voluntary. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  U63-11T4;  Dec.  Dig.  «=> 
519.] 

2.  CanciNAi:.  Law  «»531  —  Bvidencib  — Con- 
fessions—Pbeliminabt  Fboof. 

Evidence  of  extrajudicial  confessions  are 
never  admissible  unless  the  prosecution  shows 
previously  to  its  reception  that  they  were  freely 
and  voluntarily  made  and  without  any  previous 
inducement  or  offer  of  leniency  in  punishment  or 
by  reason  of  any  intimidation  or  threat. 

lEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JS  1212-1217;  Dec.  Dig.  «=> 
631.] 

3.  Cbiuikai,  Law  «=»519  — Evidbnoe  — Oon- 

FBSSIONS— VOLUNTAIT  CHABACTEB. 

To  be  admissiblet  an  extrajudicial  confes- 
sion must  not  have  be^  extracted  by  any  sort 
of  threats  or  violrace  nor  obtained  by  any  di- 
rect or  implied  promise,  however  dight,  nor  by 
the  exertion  of  any  improper  influence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1163-1174 ;  Dec.  Dig.  «=» 
519.] 

4.  Cbxhutal  Law  ^a932  —  Evidence  —  Con- 

FESSIONS— DiSCEETION  OT  CoUBT. 

Whether  a  confession  is  free  and  voluntary 
Is  a  preliminary  question  to  be  determined  hy' 
the  trial  conrt  and  a  considerable  measure  of 
discretion  must  be  allowed  tbat  court  lu  deter- 
mining it. 

[Ed.  Note.— B\)c  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  5  1218;  Dec.  Dig.  'g=»532.] 

5.  Cbiminai,  Law  «=»1144^Evi0bnce— Pbe- 

SnHPTIONS. 

In  a  prosecution  for  homi<dde,  where  it  ap- 
peared that  accused  testified  at  the  coroner's  in- 
quest, it  would  be  presumed,  in  the  absence  of 
a  showing  to  the  contrary,  that  he  appeared  and 
testified  voluntarily. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  «  2786-2764,  2766-2771,  2774^ 
2781,2901,  80aA-fiOS7;  Dec:  Dig.  «s»U44.] 

6.  Cbihinai.  Law  «s3ll69— Appeal- Hasu- 
LEsa  Bbbob— AninssioN  of  Confession. 

The  admission,  on  a  trial  for  homicide,  of  a 
confession  by  accused,  even  though  not  volun- 
tary, was  not  prejudicial  error,  where  he  volun- 
tarily testified  to  the  same  effect  at  the  coroner's 
inquest 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  754,  8088,  MSO,  3137-8143 ; 
Dec.  Dig.  «=>1169.] 

7.  Cbiuiral  Law  ^=91186— Habhlkss  Ebbok 

— Instbuctions. 

Const,  art.  6,  {  4%,  provides  that  no  judg- 
ment shall  be  set  aside  or  new  trial  granted  in 
any  criminal  case  for  misdirection  of  the  jury, 
etc.,  unless  the  court  shall  be  of  the  opinion  tbat 
the  error  complained  of  resulted  in  a  miscar- 
riage of  justice.  On  a  trial  for  homicide  the 
court  lu  response  to  a  request  from  the  jury 
after  their  retirement,  charged  as  to  a  confes- 
sion by  accused  that  the  court  admitted  the  evi- 
dence on  the  ground  that,  if  it  were  true,  the 
confession  was  voluntary;  that,  if  the  ovidfinee 
was  true,  the  question  for  the  jury  to  determine 
was  whether  they  believed  beyond  any  question 
that  it  was  true;  that  the  court  decided  that  i^ 
the  evidence  was  true,  the  confession  was  vol- 
untary; and  that,  If  the  jury  agreed  upon  what 
the  sheriff  testified  and  agreed  it  was  true,  the 
confession  was  voluntary.  Held  that,  if  thi^ 
was  susceptible  of  the  construction  tbat  the 
court  found  the  confession  to  be  true  as  a  nec- 
essary legal  prerequisite  to  its  admission,  it  was 
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DoC  prejndidal  error,  where  the  eridence,  Inde- 
pendent of  the  eonfesuon,  would  have  rapported 
a  conviction  for  mnrder  in  the  first  detrM^  but 
accuBed  was  convicted  only  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  3215-321fi,  3221.  3230 ;  Dec. 
Dig.  ^1186.] 

8.  HOiaOIDS    «=»244  —  SSEJ-DEFBHaE  ~  Svx- 
DBNCK. 

On  a  trial  for  homicide,  the  evidence  tended 
to  show  that  accused  left  a  tent  where  he  and 
deceased  had  a  quarrel,  went  to  bis  own  tent  or 
camp,  procured  his  rifle,  and  nnnecessarily  re- 
turned to  a  poiDt  near  the  tent  where  deceased 
was  and  shot  deceased  when  he  left  the  tent. 
There  was  evidence  that,  when  deceased  left  the 
tent,  he  pictced  op  a  bop  pole  and  started  to- 
wards two  persons,  saying  that  be  was  going  up 
to  club  tbem,  and  that  accused  was  standing 
near  such  parsons,  though.  It  being  dark,  they 
were  unable  to  see  bim,  and  that  as  deceased  did 
this  accused  fired.  Held,  that  there  was  no 
ground  upon  which  accused  could  justly  invoke 
the  plea  of  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  607-609;  Dec.  Dig.  «=»244.] 

9.  HOHXCIDE  ^a>340— Appbazt-Habuzjess  X!r- 
BOR— iNBTBTJOnON  B. 

Even  though  an  instruction  on  self-defense 
might  have  been  technically  pertinent  to  the 
case,  the  turned  inaccuracy  in  an  inatnictioo 
that  It  was  the  duty  of  accused  to  avoid  killing 
deceased  if  he  could  do  so  with  perfect  safety  to 
himself  or  his  person  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  tS  715-717,  720;  Dec.  Dig.  <&=>S40.] 

10.  HOHXCIDB  «SS>300  —  iNBTBTTOnONS  —  Ap- 
PUOABIUTT  TO  BtIDBIVCB. 

An  Instruction  that  the  plea  of  self-defense 
was  not  available  to  a  defendant  who  bad  sought 
a  quarrel  with  a  design  to  force  a  deadly  issue, 
and  thus  by  Ms  own  wrongful  acu  create  a  real 
or  apparent  necessity  for  killing  his  adversaiy, 
was  pertinent  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614.  616-620.  622-630;  Dec.  Dig. 
«=»300.] 

11.  Homicide  «=>340  —  Appeal— Habklbss 

BBBOB— InSTBUCTIOHS. 

An  instruction  that  the  plea  of  self-defense 
was  not  available  to  a  deiendant,  who  had 
sought  a  quarrel  with  a  design  to  force  a  deadly 
issue,  and  thus  by  his  own  wrongful  acts  cre- 
ate a  real  or  apparent  necessity  for  killiag  his 
adversary,  was  not  prej^udiclal  to  accused,  even 
tboogh  not  strictly  applicable  to  the  evidencei 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8§  715-717,  720;  Dec.  Dig.  «=»340.] 

Appeal  from  Snperior  Cour^  Moidoclno 

County;  J.  Q.  White,  Judge. 

Fox  Burns  was  convicted  of  manalaagbter, 
and  he  appeals.  Affirmed. 

T.  J.  Weldon  and  Charles  Kasch,  both  of 
Ukiah,  for  api>enant.  U.  S.  Webb,  Atty.  Oen., 
and  J.  Cba&  JoneB,  D^ty  Atty.  Gen.,  for 
the  People. 

HART,  J.  TiLB  defendant,  having  been 
charged  by  Information  filed  by  the  district 
attorney  of  Mendocino  county  with  the  crime 
of  murder,  was  adjudged  gUilty  by  the  Jury  of 
the  crime  of  manslaughter,  and  he  brings  the 
cause  to  this  court  on  an  appeal  from  both 
the  Judgment  and  the  order  denying  his  ap- 
plication for  a  new  trial.  The  homicide  oc- 
curred in  a  hop  field  of  a  Mr.  Hildreth  in 
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Mendocino  county,  on  the  nl^t  of  the  18th 
day  of  September,  1914.  The  defendant,  who 
is  an  Indian,  with  other  Indians  and  a  num- 
ber- of  white  persons,  was,  at  the  time  of  the 
homicide,  engaged  In  picking  hops.  It  ap- 
pears that  among  those  so  engaged  was  a 
woman  by  the  name  of  Rosle  Judd.  She  was 
living  In  a  tent,  a  temporary  affair,  erected 
for  the  purpose  of  use  during  the  hop-pleklng 
season.  The  Indian  hop  pickers  maintained 
a  camp  several  hundred  yards  distant  from 
the  tent  of  the  Judd  wtmian. 

On  the  night  in  question  the  deceased, 
Chester  C.  Rich,  who  was  also  a  hop  picker 
and  engaged  In  that  work  up  to  the  time  of 
the  homicide  In  the  HUdreth  fields,  visited 
the  Judd  tent  at  about  10  o'clock  on  the  night 
of  the  killing.  He  was  accompanied  by  one 
William  Mitchell,  another  hop  picker.  Gath- 
ered at  the  Judd  tent  then  were  the  deceased, 
Mitchell,  a  man  named  Binkley,  all  three 
white  men,  and  several  Indians.  Hie  de- 
ceased had  a  bottle  of  whisky  In  his  posses- 
sion, and  all  then  present  In  the  Judd  tent 
drank  more  or  less  of  the  liquor,  none  of 
them,  however,  getting  under  the  influence 
thereof  to  any  great  degree.  Within  a  tslef 
time  after  the  deceased  and  fala  companlrai 
reached  Rosle  Judd's  tent,  Fox  Bums,  the 
defendant,  put  In  an  appearance.  At  this 
time  Tony  Bell,  an  Indian,  and  deceased 
were  engaged  in  gamUlng  for  money  at  a 
game  known  as  the  "grass  game."  The  de- 
ceased accused  Bell  of  cheating  at  the  game, 
and  a  quarrel  followed,  each  calling  the  oth- 
er a  8  ^n  of  a  b  ^h.   Burns,  during  the 

game,  although  not  then  playing  at  it,  inter- 
jected remarks  about  the  playing,  when  the 

deceased  told  blm  to  keep  bis  "d  m  mouth 

shut,"  and  this  seems  to  have  provoked  an 
exchange  of  opprobrious  epithets  between  the 
two  men.  A  little  later,  however,  the  de- 
ceased and  the  defendant  played  at  the  game, 
the  latter  wagering  his  hat  The  deceased 
won  the  game  and  the  hat,  but  returned  the 
latter  to  the  defendant,  saying  that  he  had 
no  use  for  It  The  deceased  then  challenged 
Tony  Bell  for  another  game,  and,  a(x:epting 
the  challenge,  Bell  placed  a  dollar  on  the 
ground,  on  which,  it  seems,  the  game  is  nsa- 
ally  played  among  the  Indians.  The  de- 
ceased thereu£>on  grabbed  the  dollar  and  put 
It  Into  his  pocket  Another  quarrel  between 
the  deceased  and  Bell  ensued,  each  abusing 
tlie  other  In  scurrilous  language.  Almost  im- 
mediately after  the  happening  of  this  last 
circumstance  the  defendant.  Bell,  and  an  In- 
dian named  Ed  Switser  left  the  tent,  the  de- 
fendant preceding  the  others  a  few  seconds 
or  perhaps  a  minute.  Thereafter,  and  within 
a  very  short  space  of  time,  the  deceased  and 
Mitchell  and  an  Indian,  Dave  Poe  by  name, 
started  to  leave  the  tent,  Poe  being  a  little 
ahead  of  the  deceased  and  Mitchell,  and  just 
as  they  had  reached  the  outside  the  Jndd 
woman  called  Mitchell  and  requested  him  to 
return  and  light  her  lantern  or  lamp.  Mitch- 
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ell  xetannd  Into  the  tent,  and  the  deceas- 
ed and  Poe  remained  ontdde.  WWle  Mltdi- 
ell  was  engaged  In  the  Act  of  lighting  the 
lantern,  a  shot  was  flred,  and  Blch  lecdved 
the  contents  of  the  weftpcm  and  s  mwtal 
woond,  a  rifle  bell  having  entered  hie  abdo- 
men and  nmmmabtf  potetrated  the  stom- 
web  and  Intestines.  Immediately  after  the 
Bhootlng  a  messenger  was  dlqiatebed  for  a 
physician,  and  Dr.  Oleland  responded,  bat 
found  that  Btch  had  e]q)lred  before  his  ar 
rival  at  the  scene  of  the  bomldde.  The  doc- 
tor made  only  a  raperficlal  examination  of 
the  wounds  that  Is,  snch  an  examination 
mly  as  enabled  him  to  ascertain  the  point 
of  oitrance  of  the  bullet  into  the  body.  A 
hat  was  lying  oa  the  ground  a  short  distance 
from  where  the  body  lay,  and  this  the  doc- 
tor idcked  up  and  carried  to  Hklah,  where, 
later  In  the  day,  he  delivered  It  Into  the 
possession  of  the  sheriff. 

The  testimony,  while  not  strictly  consist- 
ent on  some  points  which  may  well  be  char- 
acterized as  of  tabaoT  impwtance,  Is,  general- 
ly, mailed  by  no  conflict  as  to  the  drcnm- 
stances  under  which  the  killing  was  com- 
mitted. 

The  night  was  very  dark,  and  a  drissllng 
rain  was  falling.  Tony  Bell  testified  that, 
while  he  and  Swttser  were  on  their  way  to 
the  Indian  camp,  and  b^ove  they  had  pro- 
ceeded no  &rthar  than  40  yards  from  the 
tent  of  Bosle  Jndd,  they  met  the  defendant 
goiag  In  the  direction  of  the  Judd  tent  At 
the  same  time,  having  looked  back,  they  saw 
the  deceased  coming  toward  them.  After 
the  defendant  bad  passed  them  he  heard  him 
(the  def^idant)  si^:  "Come  on  out ;  I'll  fix 
you."  He  heard  no  reply  to  the  diallenge, 
bat  Imniedlately  thereafter  heard  the  report 
of  a  gnn  and  saw  a  flash  from  the  explosion, 
iDstantly  f<dIowIng  which  he  heard  the  ex- 
clamation, "Ohl"  In  a  lond  tone  of  voice,  and 
saw  the  deceased  fiOl  to  the  gronnd.  Some 
one  then  hastily  fled  from  the  spot  and  in  a 
direction  from  Bums'  camp. 

Dave  Poe,  an  Indian,  tesUfled  that  he  was 
standing  on  the  outside  of  and  near  the  en- 
trance to  the  Judd  tent  when  the  deceased 
came  out  of  said  tent;  that  at  that  time 
Mitchell's  lantern  wa^  standing  on  the 
ground  near  the  tent  and  was  lighted ;  that 
he  saw  Bell  and  Switser  standing  together  a 
abort  distance  from  the  tent,  and  the  defend- 
ant hack  of  them  a  short  distance ;  that  the 
deceased,  a  moment  after  leaving  the  inside 
of  the  tent,  and  after  some  words  with  Poe, 
picked  up  a  hop  pole  of  about  ten  feet  In 
l^th,  and,  with  the  pole  In  his  hands,  start- 
ed In  the  direction  of  the  spot  where  Bell 
and  Switser  were  standing,  saying,  as  Poe 
expressed  it,  '*that  he  was  going  up  to  club 
them  fellows  out  there."  The  deceased  had 
proceeded  only  a  short  distance,  said  Poe, 
wbec  a  shot  was  flred,  and  the  deceased, 
with  an  exclamation,  fell  to  the  ground. 

Ed  Switser  testified  that  he  saw  the  de- 
ceased, with  a  club  In  his  hands,  coming  in 
the  ^rectl<m  of  where  he  and  Bell  were 
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standing,  and  at  the  same  time  heard  srane 

one  say,  "Come  on,  you  s  n  of  a  b  ■  — ■h.'* 

Thereaptm  the  witness  heard  the  report  of  a 
gun.  and  saw  Qie  deceased  talL  He  said 
that  the  vtdoe  of  tbe  person  using  the  lan- 
guage, "Gome  <m,  you  s  n  of  a  b— — h," 

he  thought  was  that  of  the  defendant.  He 
said,  however,  that  he  did  not  see  the  de- 
fmdant  at  that  time,  and  did  not  know  who- 
flred  the  shot,  but,  he  said,  he  heard  stmie 
one  mnnlng  Immediately  after  the  shot,  and 
that  whoever  he  was  '*want  around  through 
the  alfalfa  field." 

Hie  shfiffiff  of  Meadodno  county  testlfled 
that  early  <m  tbe  morning  Adlowlng  the  nU^t 
of  the  homicide  he,  accompanied  by  his  dep- 
uty, Oscar  Weger,  went  to  the  hop  Add,  and 
thence  to  the  Indian  camp.  Be  fbond  aU  the 
Indiana,  Indndlng  the  defendant,  lying  on 
the  floor  of  their  cabin  asleep.  He  awoke 
and  proceeded  to  Interrogate  them  concern- 
ing the  shooting.  He  plaoed  several  of  tlw- 
Indians,  the  defendant  among  them,  under 
arrest  The  sheriff  bad  taken  with  him  to 
the  scene  of  the  homicide  the  hat  wbldi,  as 
'above  explabied.  Dr.  Oleland  had  found  lying 
near  the  body  of  the  deceased.  When  the  de- 
fendant after  having  been  aroused  from  his 
sleep  by  tbe  sheclfl,  had  finished  "dressli^," 
that  officer  asked  him  If  be  had  a  hat  to- 
which  question  he  r^)Ued  In  the  negative^ 
The  sheriff  then  showed  him  tbe  hat  refer- 
red to  and  asked  him  if  it  was  his,  and  be 
replied  that  it  was,  and  received  it  from  tbe 
sheriff  and  placed  it  upon  his  head.  The  In- 
dians were  taken  to  the  county  Jail  at  Uklah, 
and  shortly  thereafter,  and  on  the  same  day,. 
In  the  office  at  the  sheriff^  the  latter  and  his 
deputy  IntOTvlewed  the  other  Indians,  and 
finally  the  defendant  about  the  killing  of 
Blch.  and  sou^t  to  secure  a  statement  from 
the  latter  of  what  be  knew  of  the  homicide. 
After  some  little  time,  It  appears,  the  sheriff, 
having  asked  the  defendant  what  disposi- 
tion he  had  made  of  his  rifie  (no  weapon 
having  been  found  In  the  defendant's  camp 
at  the  time  of  the  arrest),  the  accused  re- 
piled  that  he  had  tbrown  the  gun  In  the 
brush  near  the  scene  of  the  shooting.  Later 
in  the  day  the  sheriff  and  his  deputy,  ac- 
companied by  the  defendant,  started  for  tbe 
b<^  field.  On  the  way  out,  the  defendant, 
although  up  to  that  time  stoutly  denying  any 
knowledge  of  the  shooting  or  the  Identity  ot 
the  author  of  it  said  to  the  officers: 

"You  white  men  would  do  the  same  thing,  too, 
if  us  IndiaDS  come  around  you  bothering  your 
women ;  you  would  kill  us,  too." 

Arriving  at  tbe  hop  field,  the  defendant 
guided  the  facers  to  a  point  In  tbe  brush 
about  75  yards  from  tbe  Judd  tent,  and  him- 
self went  Into  the  brush  and  found  and  de- 
livered to  the  sheriff  a  rifle.  While  out  on 
this  trip  the  defendant  so  the  sheriff  testl- 
fled, "told  us  all  about  It,"  referring  to  the 
killing.  The  sheriff  further  testified  that  the 
defendant  at  the  coroner's  Inquest,  testified 
that  he  shot  and  killed  Rich. 

Deputy  Sheriff  Weger  oorrobcnrated  the 
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aheiUE  iip<m  ^at  ocenrred  between  the  sher- 
■Iff  and  the  defendant  at  tbe  first  Interview 
In  the  BheritTa  (rfBce  and  as  to  the  flndiiv  of 
tbe  gun  and  the  dream  stances  thereof.  This 
witness  said  that  be  really  heard  no  confes- 
Bion  of  guilt  by  the  defendant  either  on  the 
way  to  the  hop  field  or  on  their  way  back  to 
Uklab ;  but,  he  said,  the  defendant  repeated- 
ly apc^e  about  going  to  San  Quentln,  saying, 
among  other  things,  that,  as  be  bad  to  work 
anyway,  be  might  as  well  work  at  that  pris- 
on as  elsewhere.  Both  the  sheriff  and  his 
deputy  testified  that  the  gun  or  rtfie,  when 
found  tn  the  brush,  contained  one  empty 
shell  and  two  cartridges. 

The  alMTe  constitutes  a  statement  in  sub- 
stance ot  tbe  more  important  testimony  pro- 
duced by  tlie  people  in  sappoit  of  the  charge 
set  forth  in  tbe  information,  and,  while  no 
<daim  is  bere  made  that  the  evidence  is  not 
sufficient  to  uphold  the  verdict,  thus  we  have 
presented  the  testhnony  here  for  tbe  pur- 
pose of  tlie  consideratlai  and  decision  of 
certain  points  made  the  defendant  In  sap- 
port  of  his  appeals. 

The  defendant  himself  did  not  take  the 
witness  stand,  but  introduced  some  ptoat 
tendii^  to  estahlUih  bis  poBlti«m  In  tbe  case 
that  the  deceased  was  a  man  of  had  reputa- 
Ucm  tat  peace  and  quiet;  that  Is,  that  be 
was  of  a  quarrelsome  and  pugnacious  dis- 
position, particularly  when  under  the  influ- 
ence of  Intoxicating  llpnor.  In  which  condi- 
tion to  some  atent  there  was  some  testi- 
mony showii^  tbe  deceased  to  have  been 
wben  tiie  homicide  ocenrred.  He  also  Intro- 
duced some  testimony  tending  to  show  t^t 
he  himself  was  a  perstm  ot  good  reputation 
for  the  traits  mentioned. 

[1]  The  first  point  made  1^  tbe  d^endant 
is  that  the  court  erred  in  allowing  In  evidence 
the  alleged  confession  of  the  defendant  to  the 
sheriff;  tbe  claim  being  that  it  was  extorted 
firom  tbe  accused  by  illegal  means,  and  was 
therefore  involuntary.  As  baa  been  shown, 
tbe  sheriff  brought  the  defendant  Into  his 
office  shortly  after  the  arrest  and  questioned 
bim  about  the  sbooUng.  Previously  that  of- 
ficer had  Interviewed  the  other  Indians  un- 
der arrest  upon  the  subject,  and  the  sheriff 
said  to  the  defendant  that  those  Indians  had 
told  him  that  he  (tbe  defendant)  fired  the 
fatal  shot,  that  he  (the  sherilT)  already  hod 
sufficient  evidence  to  convict  the  defendant, 
and  that  tbe  latter  ought  to  tell  the  truth. 
The  sheriff  denied  making  any  threats  or 
promises  or  saying  to  the  defendant  that  it 
would  be  better  for  him  to  tell  the  truth  or 
in  any  manner  using  undue  pressure  In  forc- 
ing from  blm  an  admission  of  guUt  AVe 
cannot  say  that  tbe  confession  was  not  a 
voluntary  one. 

[2, 3]  The  rule  respecting  extrajudicial 
confessions  is  well  understood,  and  It  is  that 
evidence  of  such  confessions  is  never  admis- 
sible unless  the  prosecution  shows,  prevlous- 
iy  to  Its  reception,  that  they  were  freely  and 
voluntarily  made  and  without  any  previous 


Inducement  or  offer  of  lenteni^  In  punish- 
ment or  by  reason  of  any  intimidation  or 
threat  (People  v.  Miller,  186  Gal.  6»,  OT  Paa 
12) ;  or,  as  the  proposition  is  elsewhere  ex- 
pressed, a  confession,  to  be  admissible  as 
proof  against  tbe  accused,  must  not  have 
been  "extracted  by  any  sort  of  threats  or 
violence,  nor  obtained  by  any  direct  or  Im- 
plied promises,  however  slight,  nor  by  the 
exertion  of  any  Improper  Influence**  (8  Bus- 
sell  on  Grimes  [6tb  Bd.]  478). 

[4]  But,  as  Is  said  In  tbe  case  of  the  Peo- 
ple V.  Blemsen,  1S3  GaL  887,  894, 95  Paa  863, 
866: 

"Whether  a  confession  Is  free  and  volnntary 
is  a  preliminary  question  addressed  to  toe  trial 
court  and  to  be  determined  by  it  (People  v.  Mil- 
ler, 135  Cal.  69  [07  Pac.  12]),  and  a  considerable 
measure  of  discretion  must  be  allowed  that 
court  in  determining  it" 

See.  also.  Uopt  v.  Utah,  110  U.  S.  S74,  583, 
4  Sup.  Ct  202,  28  Ll  Ed.  262.  * 

In  tbe  case  at  bar  there  Is  an  entire  ab- 
sence of  evidence  showing  threats  or  prom- 
ises, either  direct  or  implied,  or  the  exertion 
of  any  improper  influence  or  tbe  employment 
of  any  improper  means  to  secure  a  state- 
ment tram  tbe  accused.  Indeed,  the  circum- 
stances under  which  the  confession  was  made 
in  this  case  do  not.  In  our  Judgment,  go  as 
far  in  Impeachment  of  the  confession  as  evi- 
dence against  tbe  accused  as  those  under 
which  a  confession  was  obtained  from  the 
defendant  in  tbe  case  of  the  People  v.  Siem- 
sen,  supra.  In  that  case  tbe  accused  was 
told  by  the  police  officers,  previously  to  his 
confession,  that  they  had  obtained  a  confes- 
sion from  one  Dabuer  that  the  latter  and 
Slemsen  had  committed  the  crime  of  mur- 
der, for  which  they  were  tben  under  arrest 
and  I4  the  custody  of  the  police.  The  con- 
fession of  Dabner  bad  been  reduced  to  writ- 
ing, and,  in  the  presence  of  Dabner  and  cer- 
tain police  ollicers,  was,  before  Slemsen  con- 
fessed, read  to  him,  and  after  It  was  so  read 
Dabner  remarked  to  tbe  former,  referring  to 
his  said  confession,  "Jack,  you  know  it  Is 
true,"  and  this  was  held  to  be  a  voluntary 
confession. 

[1, 8]  But  It  appears  that  after  this  con- 
fession of  guilt  to  the  sheriff  the  defendant 
was  present  at  the  inquest  held  by  the  cor- 
oner to  inquire  into  and  determine  the  canse 
of  the  death  of  Itich,  and  that  he  himself 
stated  to  the  coroner  and  the  jury  that  he  had 
shot  and  killed  the  deceased.  It  was  not 
shown  that  the  accused  was  asked  to  testi- 
fy at  the  Inquest,  nor  was  It  shown  that  bis 
statement  before  that  tribunal  was  either 
the  direct  or  indirect  result  of  anything  pre- 
viously said  to  him  by  the  sheriff.  In  any 
event,  he  was  not,  as  a  matter  of  law,  com- 
pelled to  testify  at  the  Inquest,  and,  la  the 
absence  of  a  showing  to  the  contrary,  it 
must  be  presumed  that  he  voluntarily  ap- 
peared before  the  coroner,  and  freely  and 
without  in  any  sense  being  coerced  so  to  do 
admitted  that  It  was  he  who  fired  the  shot 
that  kUled  the  deceased.    It  follows  that. 
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eren  If  the  IncrimlnatoiT  statement  made  by  > 
the  aocDsed  to  tbe  tibiaitt  was,  In  trath,  In- 1 
Tolnntary,  tbe  defendant)  having  himself 
voluntarily  made  the  same  statement  before 
tbe  eonmer,  cannot  now  claim  that  he  was 
prejndiced  by  the  ruling  admitting  evidence 
of  his  otmfiesBlon  to  the  dierlff,  assuming 
(but  denying)  that  said  mllng  constituted 
mor. 

[7]  The  next  objection  to  the  record  is  baft-* 
ed  on  an  oral  iuatmctlon  given  by  the  court 
to  the  jury.  The  instruction  was  given  aft- 
a  the  jury  bad  retired  for  deliberation  up- 
<ni  flie  case,  and  were,  by  their  ovm  request, 
brought  Into  court  far  further  information 
upon  the  law  bearing  upon  extrajudicial  ad- 
mlaslons.  The  court  tlien  addressed  the  Juiy 
18  follows: 

'*Wheii  tbe  coort  admitted  the  evidence  in  It 
did  ao  on  the  ground  that,  if  it  were  true,  why 
tbe  confessioQ  was  volustary.  If  tbe  evidence  is  j 
true,  the  question  for  you  to  determine  is  wheth-  | 
er  or  not  you  believe  beyond  any  question  that 
the  evidence  is  true.  The  court  decided  that,  if , 
tbe  evidence  Is  true,  the  confession  ia  volnnta-  \ 

8r.  It  you  ar^e  [agree?]  upon  what  Mr. 
ymes  [the  aheriff]  testified  to,  and  thai  if  yon 
agree  it  Is  true,  why  the  court  decided  that  tbe 
cmfcssion  is  voluntary." 

The  foregoing  language  appears,  on  first 
blush,  to  be  confusing  and  Inconsistent  in  It- 
self, and  upon  a  mere  casual  reading  of  it 
there  would  be  considerable  difficnlty  In  de- 
termining precisely  what  the  judge  by  It  In- 
tended  to  say.  In  one  sentence  tbe  Instruc- 
tion appears  to  have  told  the  jury  that  the 
conftselon  was  admitted  because  the  court 
had  found  ft  to  be  tro^  which  la,  of  course, 
not  the  correct  view,  for  the  instmctlon,  so 
understood,  would  Involve  a  plain  trespass 
by  the  ooiurt  upon  the  domain  of  fact  In 
another  sentence  the  Instruction  stated  that 
it  was  vrith  tbe  jury  to  determine  whether 
the  confession  was  or  was  not  true,  which 
stat^moit  obviously  Involves  tbe  correct 
view  of  the  law.  But  a  careful  analysis  of 
the  language  of  the  instruction  has  brought 
na  to  the  conclusion  that  what  the  judge  in- 
tmded  to  say  was  that,  when  the  court  ad- 
mitted tlie  confesslcm,  it  did  so  because  the 
evidoMe  dlsclortng  the  drcnmstances  under 
whlcii  It  was  made  vras  true,  and  tbus  the 
omfttslon  shown  to  bare  been  voluntarily 
made,  but  that  It  was  for  the  jury  to  deter^ 
mine  whether  tiie  ocmfesslon  Itself  was  made, 
■nd.  If  so,  whether  it  Involved  the  truth. 
The  tnstmctlon,  so  Interxnreted,  Is  legally  un- 
ot^ecdonable.  It  can  easily  be  understood, 
however,  how  the  jury  could,  from  the  rath- 
er Inapt  phraseology  of  the  Instruction,  have 
obtained  the  impression  that  a  finding  by 
the  court  that  the  confession  was  true  was  a 
necenary  legal  joerequlstte  to  the  admissi- 
bility of  evidence  of  the  confession,  and  the 
effect  of  such  an  impression  would  unques- 
tionably be  greatly  to  prejudice  the  substan- 
tial rights  of  the  accused  at  tbe  trial,  and 
would,  under  ordinary  circumstances,  const!- 
tate  a  sufBident  legal  reason  for  a  reversal 
of  the  casfc  But,  assuming  that  tbe  jury  re- 
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celved  from  the  instruction  the  Impres^n 
suggested,  still  we  think  the  cause  should 
not  be  reversed  therefor  In  view  of  tbe  pro- 
visions of  section  4%  of  article  6  of  the  C!on- 
stttntlon,  whldi,  we  think,  should,  under  tbe 
dreumstancea  of  the  case,  be  applied  here, 
and  so  rescue  it  from  tbe  fate  to  which  It 
might  be  carried  by  said  Instruction  but  for 
that  comparatlTely  new  amendment  to  our 
organic  lav. 

The  defendant  was  charged  with  the  crime 
of  murder,  and  tbe  circumstances  proved 
against  him,  indepoident  of  bis  confession, 
ware, .  In  our  opinion,  sufBdent  to  support 
these  findings  by  the  jury  had  th^  so  found: 
niat  the  defendant  and  tbe  deceased  bad  a 
quarrel  abd  used  violent  language  toward 
each  other  in  Bosle  Judd's  tent;  that  the 
defendant  left  said  tent  before  any  of  tbe 
others  present  therein  d^iarted  ftierefrom; 
that  the  defendant  immediately  went  to  his 
tent  or  camp,  procured  his  rifle,  and  return- 
ed to  within  a  short  distance  from  tbe  Judd 
tent  and  there  waited  for  the  appearance  of 
the  deceased ;  that,  when  the  latter  emerged 
from  the  tent  Into  the  darkness,  tbe  defend- 
ant fired  at  and  inflicted  upon  the  deceased  a 
wouild  firom  the  effect  of  which  he  died; 
that  tbe  defendant  hastily  fled  ftom  tbe 
scene  of  the  shooting  and  returned  to  his 
own  camp.  These  drcumatances  are  borne 
out  by  the  testimony  of  the  witnesses,  one  of 
whom  testified  that  Bums  stood  a  few  feet 
bacfk  of  Bell  and  Switser  when  the  shot  was 
fired,  and  that  be  was  beard  to  say,  instant- 
ly before  the  shot  was  fired,  "Come  on,  you 
s  ^n  of  a  b  h,"  and  by  the  further  sig- 
nificant circumstance  that  his  hat,  which  he 
was  -wearing  when  in  the  tent  of  Bosle  Judd, 
was  found  after  tbe  shootltig  near  the  spot 
where  lay  the  dead  body  of  the  deceased. 

Tbus  the  jury  might  have  Justly  found  the 
defendant  guilty  of  murder  of  tbe  first  de- 
gree ;  or,  to  state  the  proposlUon  differently, 
a  verdict  of  conviction  of  murder  of  tbe  first 
degree,  predicated  alone  and  Independeiftly 
of  ttie  confession  upon  the  circumstances 
above  detailed,  would  not  be  set  aside  on 
appeal  on  the  ground  of  the  InBtiffleleiiey  of 
the  evidence  to  support  such  verdict,  for 
from  those  circumstances  the  Inference  is 
well-nigh  irresistible  that  the  accused  bad 
made  up  bis  mind  to  destroy  the  life  of  the 
deceased  before  be  left  the  Judd  tent,  that 
he  went  to  his  ow'n'  camp  to  procure  his  rlfie 
fbr  that  purpose,  and  that  he  returned  and 
lay  in  wait  for  the  deceased  for  the  purpose 
of  executing  his  previously  conceived  Intent 
to  slay  him. 

Under  this  view  of  the  case,  so  well  Jus- 
tified by  the  record,  the  defendant  was  fortu- 
nate, indeed,  that  his  very  able  counsel  were 
successful  In  saving  him  from  the  extreme 
penalty  of  the  law,  and  under  this  view, 
having  given  the  entire  cause.  Including  the 
evidence,  a  painstaking  examination,  we  can- 
not Justly  conclude,  even  if  the  Instruction 
bad  the  effect  of  conveying  to  tbe  Jury>  the 
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Impression  that  the  coart  was,  before  admit- 
ting evidence  of  the  confession,  required  to 
and  did  decide  that  the  confession  was  true, 
that  the  instruction  so  understood  "has  re< 
suited  In  a  miscarriage  of  Justice."  Section 
4%,  art  6,  Const,  supra. 

[t,  9]  The  next  proposition  upon  which  a 
claim  of  reversal  is  hased  grows  out  of  an 
instruction  wlilch  declared  It  to  be  the  duty 
of  the  defendant  to  have  avoided  the  killing 
of  the  deceased  If  he  could  have  done  so  with 
perfect  safety  to  himself  or  bis  person.  It 
Is  said  that  such  an  instruction  was  con- 
demned and  constituted  the  ground  upon 
which  a  reve>sal  was  ordered  In  the  case  of 
the  People  v.  Maughs,  149  Cal.  253,  259,  86 
Pac.  187.  The  two  instructions  are  not  pre- 
cisely alike,  although,  perhaps.  It  might  with 
some  r^ison  be  said  that  by  the  Instruction 
complained  of  here  the  same  doctrine  was 
intended  to  be  announced  as  was  declared  in 
the  Maughs  Case  and  which  was  held  to  be 
so  far  from  the  correct  rule  as  to  demand  a 
reversal  of  that  case.  The  Instruction  In 
that  case,  In  effect  declared  It  to  be  the  duty 
of  one  accused  of  slaying  another  and  who 
relies  upon  the  plea  of  self-defense  to  use, 
while  under  attack,  all  reasonable  means 
within  his  power,  consistent  with  his  safety, 
"to  avoid  the  danger  and  avert  the  necessi^ 
for  the  killing."  In  other  words,  the  jury 
were  thus  told  that  it  was  the  duty  of  the 
defendant,  although  under  attack,  to  flee, 
rather  than  to  take  the  life  of  his  assailant 
if  he  could  do  so  consistently  with  his  own 
safety  or  without  Injury  to  his  own  person. 
The  Instruction  in  this  case  says  nothing 
about  being  under  attack,  but  simply  stated 
that  if  the  defendant,  with  perfect  safety  to 
himself,  could  have  avoided  killing  the  de- 
ceased, it  was  his  duty  to  have  done  so. 
However,  even  If  it  may  be  true  that  the  dis- 
tinction between  the  instructions  Is  meta- 
physical, rather  than  Buhstantlal,  and  that 
the  instruction  in  this  case  substantially 
states  the  Identical  doctrine  declared  in  the 
Instruction  in  the  Maughs  Case  (which  doc> 
trine  Is  not  recognized  by  the  criminal  juris- 
prudence of  this  state),  still  It  is  quite  manl- 
fwt  that  the  defendant  here  suffered  no 
prejudice  from  it  The  defendant  himself,  as 
seen,  did  not  l>ecome  a  witness  in  his  ovni 
behalf,  and  the  pertinency  of  the  instruction, 
if,  indeed.  It  had  any  at  all  to  the  case,  arose 
entirely  by  reason  of  the  testimony  of  the 
witnesses  that  testified  that  the  deceased, 
4>n  leaving  the  inside  of  the  Judd  tent,  seized 
a  hop  pole  from  the  ground,  and,  with  a 
threat  started  toward  the  spot  where  Bell 
and  Swltser  were  standing,  and  near  and 
back  of  which  one  of  the  witnesses  declared 
that  he  saw  the  defendant  at  the  same 
time,  although  Bell  and  Swltser  testified 
that,  on  account  of  the  darkness  of  the  night, 
they  were  unable  to  see  him.    Apart  from 


this  testimony,  there  was  no  ground  for  the 
theory  that  the  defendant,  in  killing  the  de- 
ceased, was  moved  by  the  necessities  of  self- 
preservation.  But,  if  the  defendant  was  re- 
sponsible for  the  death  of  the  deceased  (and, 
as  shown,  the  circumstances  clearly  Indicate 
that  he  did  the  killing},  there  is  no  element 
of  self-defense  In  the  case.  The  defendant 
as  seen,  after  quarreling  with  Blch,  left  the 
tent  in  which  the  quarrel  occurred,  procured 
his  rifle,  and  unnecessarily  returned  to  a 
point  near  the  Judd  toit,  where  be  was,  ob- 
viously, more  likely  to  meet  the  deceased 
than  if  he  bad  remained  at  his  own  camp, 
where,  \indoubtedly,  he  had  gone  &om  the 
Judd  tent  for  the  express  purpose  of  securing 
the  weapon  vrlth  which  the  life  of  the  de- 
ceased was  destroyed.  And  at  the  time  of 
the  shooting  there  was  no  actual  combat  be- 
tween the  two  men.  In  truth,  accepting  the 
circnmstances  of  this  case  as  true,  the  de- 
fendant, In  the  place  of  attempting  to  avoid 
further  trouble  with  Rich  after  the  cessation 
of  their  altercation  in  the  Judd  tent  need- 
lessly and  purposely  put  himself  in  the  way 
of  a  renewal  thereof,  and  thus  it  is  plainly 
manifest  that,  as  a  matter  of  law,  there  was 
no  ground  upon  which  he  could  justly  In- 
voke the  plea  of  self-defense. 

We  therefore  conclude  that  even  thouj^ 
an  instruction  on  self-defense  might  have 
been  technically  pertinent  to  the  case  (and 
it  could  have  been  only  technically  applica- 
ble, if  at  all),  the  alleged  Inaccuracy  of  the 
instruction  here  complained  of  in  the  state- 
ment of  the  rights  of  a  person  assanlbed, 
when  an  attack  Is  on,  was  Innocuous  under 
the  circumstances  of  this  case. 

[10,11]  The  next  and  last  assignment  is 
directed  against  Instruction  No.  16,  whereby ' 
the  jury  were  charged  that  the  plea  of  self- 
defense  is  not  available  to  a  defendant  who 
has  sought  a  quarrel  with  'a  design  to  force 
a  deadly  issue,  and  thus  by  bis  own  wrong- 
ful acts  create  a  real  or  apparent  necessity 
for  killing  his  adversary.  The  Instruction 
contains  a  correct  abstract  statement  of  the 
law,  but  It  is  claimed  that  there  was  no 
evidence  presented  or  any  Issue  of  fact  de- 
veloped by  the  evidence  to  which  It  was  ap- 
plicable. But  there  is,  as  will  be  perceived 
from  the  statement  of  the  facts  herein  pre- 
sented, some  evUlence  to  which  the  instruc- 
tion may  be  said  to  be  pertinent  There  was 
no  error  in  giving  the  instruction,  and  cer- 
tainly no  prejudice  Inflicted  opm  the  defend- 
ant by  giving  lt»  even  if  It  was  not  strictly 
applicable. 

There  are  no  other  points  than  those  which 
we  have  already  considered  and  disposed  of, 
and,  for  the  reasons  herein  stated,  the  Judg- 
ment and  the  order  appealed  from  are  af- 
firmed. 

We  concur:  CHIPMAN,  P.  J.  \  BUBNBTX,  J. 
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STAFFORD  v.  RAINET.    (Civ.  1328.) 
(District  Court  of   Appeal,  Third  District, 
California.    AprU  23,  1916.) 

L  BB0KBB8  ^b86— GoHPsmaTion— Sum- 
cunct  or  Bvidbkce. 

Id  an  action  for  a  broker's  commisaion  on 
the  sale  of  real  estate,  evidence  held  to  support 
the  court's  finding  that  the  broker  did  not  pro- 
cure the  purdiaser. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  H  U&-120 ;  DecTms.  «=s>Sa] 

2.  Bbokkbb  «=sS5— Compkhsahon— Adhxssi- 
BiLiTY  OF  Evidence. 

Id  an  action  for  a  broker's  commissioo, 
where  the  broker  had  no  exclusive  contract, 
but  relied  tor  recover;  on  the  claim  that  he  pro- 
cured the  purchaser,  letters  exchanged  between 
the  owner  and  the  purchaser  are  admissible  to 
show  that  the  owner  himself  procured  the  pur- 
chaser. 

[Ed.  Kote.— For  other  cases,  see  Broken, 
CeaL  Dig.  8S  106-115;   DecTDig.  «=>86.] 

Appeal  from  Superior  Court,  Slsklyoa 
Coooty ;  James  F.  IxKlge,  Judge. 

Actloa  b7  John  I.  Stafford  against  Robert 
Rsin^.  Judgment  ifor  the  defoidant;  and 
plaintiff  appeals.  Affirmed. 

B.  K.  ColUer  and  John  I.  Stafford,  both  of 
Treka,  for  ai^)ellant  Tayloi  &  T^b^  of 
Yreka,  for  respondent 

CHIPMAN,  P.  J.  nua  is  an  acti<m  to  le- 
cover  a  commisaion  for  the  sale  of  real  prc^ 
ertf.  The  basis  of  plaintlXTs  claim  Is  the 
following  letter  written  to  plaintiff  by  de- 
fendant: 

"Seiad  Taller,  Calit   Feb.  27,  1914. 

"Mr.  J.  I.  Stafford,  Dear  Sir:  I  have  got  316 
acres  of  land  about  126  acres  in  cultivation  and 
about  80  more  acres  can  be  put  in  ctiltivation. 
Balance  is  rough  and  covered  with  timber  there 
is  a  million  or  more  of  timber  on  tbe  ranch 
good  water  right  no  debt  Price  f&fiOO  will 
pay  the  customary  five  per  cent  for  a  buyer. 
Will  give  you  Six^  days  time. 

**Bobt  Rainey." 

In  his  brief  plaintiff  says: 

"The  only  question  in  this  case  is.  Did  plain- 
tiff 'find  a  purchaser  within  60  days'?  If  so,  he 
ii  entitled  to  his  conmdssion." 

It  Is  admitted  that  defendant  sold  his 
ranch  to  one  F.  SL  Stewart  for  $9,000  before 
the  expiration  of  60  days  after  February  27, 
1914.  and  plaintiff  claims  ttiat  he  found  this 
purchaser  and  Introduced  him  to  Stewart 
and  was  Instrumental  in  effecting  the  sale. 

Upon  the  evidence  adduced  tbe  court,  sit- 
ting without  a  Jury,  made  the  foUowii^  find- 
ings of  feet  and  conclusions  of  law: 

"(1)  That  defendant  did  not,  on  the  27th  day 
of  February,  1914,  or  at  any  other  time,  em- 
ploy plaintiff  as  his  agent  to  find  a  buyer  for 
defendant's  land  known  as  the  Rainey  ranch, 
except  to  write  a  Tetter  to  plaintiff,  giving  plain- 
tiff the  right  to  sell  said  lands  for  the  sum  of 
f9,500,  wbere  hi  said  letter  defendant  promises, 
in  event  of  sale,  to  pay  plaintiff  a  5  per  cent, 
ctmimission. 

"(2)  That  plaintiff  never  did  produce  or  find 
a  buyer  for  defendant's  said  land,  and  was  not 
in  any  way  instrumental  in  selling  the  same. 

"{3)  That  said  Rainey  ranch,  together  with 
eertaiD  'personal  property,  was  sold  by  defend- 


ant himsell  and  by  reason  of  an  agreement  the 
defendant  had  with  one  F.  E.  Stewart,  such 
agreement  being  made  before  plaintiff  had  been 
given  any  authority  to  sell  said  Hainey  ranch. 

"(4)  That  plaintiff  never  did  produce  a  pur- 
diaaer,  who  was  ready,  or  able,  or  willing,  to 
purchase  said  Rainey  ranch  upon  the  terms 
given  plaintiff  to  sell  the  same,  nor  did  plain- 
tiff furnish  any  purchaser  whatever  within  the 
60  days  given  him  to  find  a  purchaser,  nor  at 
any  other  time. 

"As  condosions  of  law  from  the  foregoing 
facts,  the  coort  holds  that  plaintiff  is  not  en- 
titled to  any  commisaion  from  defendant,  nor 
has  plaintiff  been  damaged  in  any  sum  or 
amount  whatever  by  any  acts  of  defendant" 

AccordlDgly  Judgment  passed  for  defend- 
ant 

[1}  The  essential  feature  of  these  flDdiDg&, 
namely,  that  plaintiff  did  not  "produce  or 
find  a  buyer  for  defendant's  said  land  and 
was  Dot  Instrumental  In  selling  the  same,"  Is 
challenged  by  plaintiff  as  unsupported  by  the 
evidence,  and  raises  the  single  question  of 
fact  above  stated  by  appellant 
Stewart,  the  purchaser,  testified: 
That  he  learned  of  the  Rainey  ranch,  and 
that  its  owner  would  sell  it  through  persona 
other  than  and  not  through  plaintiff,  and,  on 
February  18,  1914,  be  wrote  Rainey  that  he 
had  been  so  informed,  inviting  reply,  giving  de- 
scription of  the  property,  price  and  terms  of 
sale.  Rainey  replied  on  February  21at  and,  on 
Febmary  26th,  Stewart  wrote  him:  "I  will 
come  down  and  look  at  your  place.  We  will 
probably  not  get  away  from  here  [Yreka]  for 
several  days  and  will  call  you  up  when  we 
start"  He  testified  that  plaintiff  did  not  tell 
him  he  had  the  place  for  sale.  "Q.  Did  Mr. 
Stafford  have  one  ain^  thing  to  do  with 
bringing  you  together  with  Mr.  Rainey  in  mak- 
ing the  sale?  A.  No,  sir;  nothing  In  the 
world."  It  appeared  that  Stewart  left  Yreka 
to  go  to  the  Rainey  ranch  on  February  27th, 
Before  going  he  applied  to  plaintiff  for  a  blank 
option,  which  was  given  hfm  by  plaintifl,  and 
plaintiff  volunteered  to  give  him  a  letter  of 
mtroductlon  to  Rainey,  whom  Stewart  had  ' 
never  met  On  that  day,  or  the  day  before, 
plaintiff  telephoned  Bain(^,  soliciting  an  an- 
swer to  his  former  letter  concerning  the  terms 
on  which  he  would  sell  Us  ranch,  and  it  was 
in  response  to  this  request  that  Rainey  wrote 
the  letter  of  February  27tb,  relied  upon  by 
plaintiff  in  the  action. 

Rainey  testified: 

That  his  correspondeoce  with  Stewart  was 
before  talking  with  plaintiff  over  the  pbtme, 
and  before  he  bad  received  any  letter  from 
plaintiff  stating  that  he  had  a  possible  pur- 
chaser. "Q.  As  I  understand  you,  Mr.  Stewart 
never  was  mentitmed  to  yon  by  Mr.  Stafford 
over  the  phone?  A.  Never.  Q.  And  you  bad 
no  idea  that  the  man  he  talked  about  sending 
down  was  the  man  whom  you  had  written  tor 
A.  I  didn't  have  any  idea.  Q.  So  you  had  no 
chance  to  tell  Mr.  Stafford  that  the  man  he 
was  talking  about  was  the  very  man  you  had 
written  to  yourself  about  the  farm;  yon  did 
not  have  any  chance  to  do  that?  A.  I  didn't 
have  any  chance ;  no.  Q.  You  didn't  suspect 
that  Stewart  was  the  man  Stafford  was  talking 
about?    A.  I  did  not" 

Without  stating  the  evidence  further,  we 
think  there  was  sufficient  to  justify  the  find- 
ings of  the  court  There  Is  some  confiict  be- 
tween the  testimony  given  by  Stewart  and 
Rainey  and  that  given  by  plaintiff  as  a  wit- 
ness in  his  own  behalf,  but  it  was  for  the  trl- 
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al  court  to  determine,  In  view  of  all  the  facts 
and  circumstances  shown,  whether  plalntU 
had  procured  Stewart  as  a  purchaser  for 
defendant's  ranch.  Where  there  la  sufficient 
substantial  evidence  supporting  the  flndli^, 
we  have  no  concern  with  oonfllctiiig  testi- 
mony of  witnesses. 

[2]  Appellant  claims  error  ta  overruling 
hla  objection  to  the  letters  written  b;  Stew- 
art and  Bainey  to  each  other,  on  the  ground 
that  tluy  were  hearsay  and  not  binding  on 
plaintiff,  who  had  no  knowledge  of  them.  It 
was  competent  for  defendant  to  show  by  this 
or  other  proper  means  that  he  had  hluiBelf, 
unaided  by  plaintiff,  procured  the  purchaser. 
In  Crane  v.  McCormlck,  92  Cal.  176,  28  Pac. 
222,  cited  by  appellant,  the  contract  provid- 
ed that  the  commission  should  be  paid  if  the 
owner  should  withdraw  the  property  from 
sale,  or  effect  a  sale  In  any  way  during  the 
year.  This  Is  not  the  case  here.  Plaintiff 
was  not  given  the  exclusive  right  to  sell  the 
land,  and  be  does  not  base  his  claim  on  such 
right  He  claims  only  that  he  procured  Stew- 
art as  a  purchaser.  Falling  to  establish  this 
claim,  he  failed  to  maintain  bis  action,  for 
he  makes  no  pretense  of  having  procured  any 
other  purchaser,  or  having  tried  to  do  so. 
No  other  alleged  errors  of  law  seem  to  call 
for  notice. 

The  Judgment  Is  affirmed. 

We  concur:  HABT,  J.;  BURNBTT,  J. 


FIRST  NAT.  BANK  OF  PHILLTPSBUBG. 
KAN^  T.  CLARK'S  BSTATB.   (No.  8087.) 

(Supreme  Court  of  Colorado.    June  7,  1015.) 

%  1.  STIPnLATIONS  «=al4  —  EVIDENCB  —  COIT- 
8TBUCTI0N  AND  OPBBATIOn.  • 

On  a  claim  aeainst  an  estate  founded  upon 
a  note  signed  by  decedent  as  surety,  where  the 

Earties  stipulated  that  the  judgment  in  the 
ankruptcy  proceeding  a^ainat  the  principal 
should  be  received  in  evidence,  and  that  facts 
agreed  upon  could  be  ezplaintH^  or  extended 
by  other  testimony  not  contradictory  to  those 
stipulated,  testimony  to  eBtablish  what  facts  and 
Issues  were  determloed  In  the  bankruptcy  pro- 
ceeding, adjudging  the  chattel  mortgage  securing 
the  note  to  be  invalid,  was  admisBible  to  ex* 
plain  the  effect  of  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  Sfi  24-37;  Dec  Dig.  «=»14.] 

2.  Judgment  «=»951— Evidbnce  as  to  Mat- 
TBBS  Decided  — FiNDiNoa  —  STATEUENT  of 
Case  and  Opinion. 

To  explain  a  judgment  the  findiugs  of  fact, 
■  statement  of  the  case,  and  the  opinion  of  the 
court  are  competent,  and  the  judgment  if  recit- 
ing the  precise  grounds  upon  which  it  was  based, 
is  to  such  extent  proof  of  such  facts. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  II  180&-1812;  Dee.  Dig.  «=s>051.] 

8.  PBINraPAX.  AND  SUBETT  «S>7  —  SUBITT'B 

Obligation— Illeqalitt. 

A  surety's  agreement  is  not  binding,  where 
the  transaction  between  the  primar;r  parties  out 
of  which  it  arose  is  affected  by  positive  illegali- 
tiea  of  which  be  is  ignorant,  such  as  that  the 
note  was  given  to  obtain  a  preference  for  the 


principal's  UBsecurad  Indebtedness,  Inhibited  by 
the  bankruptcy  act 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  CMt  Dig.  H  8-12,  14,  16,  18;  Dec. 

l/Ig.  ^97.] 

4.  Pbinccpal  and  Sukxtt  «sa»l{^— 8UHnT*S 
Obligation  —  PsESUHPnoN  —  Kh  owxbdoe 

OF  lULEGALITT. 

A  surety  on  a  note  executed  by  a  partner 
who  had  purchased  the  inters  at  his  former 
partner  in  payment  of  the  firm's  debts  to  a 
bank,  not  shown  to  have  Imown  tbat  the  prin- 
cipal was  insolvent  or  that  an  iUegal  preference 
was  the  object  of  the  transaction,  would  be  pre- 
sumed to  have  acted  on  the  belief  tbat  the  trans- 
action was  one  occurring  in  the  usual  course  of 
business,  subjectiiig  him  only  to  the  ordinary 
risk  attending  it  and  the  bank  must  be  pre- 
sumed to  have  known  that  snch  was  his  UDder- 
staadiog  and  that  he  acted  on  that  belief,  unless 
he  was  informed  of  the  circumstances  increas- 
ing the  risk. 

[Ed.  Note.— For  other  cases,  sea  Principal  and 
S^ty,  Gent  Dig.  ||  428-436;  Dec,  EHg.  ^ 

Sb  Pbxhoipai.  and  SnneiT  Jfl— 8pBPr'a 

Obligation— Frau  d  . 

Where  a  note  signed  by  decedent  was  not 
of  the  character  supposed,  so  that  his  risk  was 
materially  increased  above  what  be  bad  expected 
it  to  be,  the  failure  of  the  bank  payee  to  advise 
him  of  tbe  facts  relating  to  the  transaction,  with 
knowledge  of  which  he  would  not  have  signed 
as  surety,  was  a  fraud  releasing  him  from  his 
obligation  upon  the  note,  because  be  was  there- 
by misled  regarding  the  risk  he  assumed. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Gent  Dig.  ||  8&^;  Dec.  Dig. 
42.] 

Error  to  M  Paso  Oonnty  Court;  John  El 
Little,  Judge. 

Claim  by  the  First  National  Bank  of  Phll- 
Upsburg,  Kan.,  against  the  Estate  of  James 
M.  Clark,  deceased.  Claim  disallowed,  and 
clalmaot  brings  error.  Affirmed. 

Plaintiff  in  error  filed  a  claim  against  the 
estate  of  Clark,  deceased,  which  was  found- 
ed upon  a  note  In  the  sum  of  $3,000,  signed 
by  Clark,  as  surety.  The  parties  stipulated 
tbe  following  facts:  Plaintiff  in  error  Is  a 
banking  corporation  engaged  In  the  business 
of  banking  at  PbllUpsburg,  B^n.,  and  has 
been  since  1S90 ;  that  James  &  Co.  owned  a 
drug  store  In  PbllUpsburg,  and  on  August 
21,  1007,  were  indebted  to  the  bank  in  the 
sum  of  $6,650;  tbat  Nelson  was  a  member  of 
this  firm,  and  arranged  to  buy  his  partner's 
Interest  in  the  drug  store,  which  was  to  be 
accomplished  by  paying  the  firm  debts,  in- 
cluding the  $6,650,  and  his  partner  the  sum 
of  $9,000 ;  that  oa  that  date  Nelson  executed 
and  delivered  to  the  bank  notes  aggregating 
$15,650,  which  included  the  amount  tbe  firm, 
was  Indebted  to  the  bank.  The  notes  so  ex- 
ecuted were  In  sum's  and  secured  as  follows: 
$6,(X}0  secured  by  mortgage  on  real  proper^ ; 
$1,260  secured  by  mortgage  on  real  estate; 
$2,400  secured  by  real  estate  mortgage ;  two 
notes  for  $3,000  each,  one  of  which  was  tign- 
ed  by  Clark  as  surety.  The  two  notes  tor 
$3,000  were  secured  by  a  chattel  mortgage  on 
the  stock  In  trade  and  flxtares  in  the  drug 
store  of  Nelson,  executed  contemporaneously 
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with  the  notes.  The  notes  for  $1,250  and  $2,- 
400  were  also  secured  by  tbia  mortgage.  The 
mortgaged  property  was  of  sufficient  value 
ta  pay  all  of  the  notes.  The  chattel  mortgage 
Tas  not  recorded  aatll  October  26th,  follow- 
ing the  date  of  its  executlrai.  At  the  time 
the  bank  took  the  note  for  $3,000  from  Nel- 
son, which  Clark  afterwards  signed,  it  was 
agreed  between  the  bank  and  NelB<»i  that 
Qurk.  should  sign  it  as  surety.  On  the  9tb 
day  of  December,  1907,  an  involuntary  peti- 
tioa  In  bankruptcy  was  filed  against  Nelson, 
who  was  snbsequeotly  adjudged  a  bankrupt 
In  these  proceedings  the  mortgages  given  by 
Kelson  to  the  bank  were  declared  111^1 
and  void  and  set  aside  and  held  for  naught, 
as  appears  by  the  order  of  the  referee  in 
bankruptcy,  and  the  Judgment  of  the  court 
coafinnlng  it.  They  also  stipulated  that  the 
deposition  of  Clark,  taken  In  these  proceed- 
ings, could  be  introduced  In  evidence,  it 
was  Introduced,  and  it  thereby  appears  he 
stated,  in  substance,  that,  when  Nelson  pre- 
sented the  note  to  him,  he  refused  to  sign  it, 
but,  on  being  assured  by  Nelson  that  he 
would  not  lose  anything,  placed  his  name  on 
the  not&  At  this  time  he  was  told  by  Nel- 
son that  the  bank  was  satisBed  with  the  se- 
corily,  but  did  not  state  whether  it  was  real 
estate  or  chattels.  A  witness  for  claimant, 
who  was  present  at  this  time,  testified  that 
Kelson  told  Clark  the  note  was  secured  by 
the  chattel  mortgage  mentioned,  which  conld 
not  be  recorded,  and  that  was  the  reason 
the  bank  wanted  additional  security.  The 
parties  further  stipulated  that  their  substan- 
tial rights  were  governed  and  controlled  by 
the  laws  of  the  state  of  Kansas,  and  introduce 
ed  statutes  and  decisions  of  the  Supreme 
Court  of  Uiat  state,  from  which  it  appears 
that  the  chattel  mortgage  was  Invalid  as  to 
the  general  creditors  of  the  mortgagor. 

Over  the  objection  of  the  bank,  the  report 
of  the  referee,  his  findings  of  fact  and  order 
thereon,  and  the  opinion  of  the  court  were 
introduced  in  evidence,  from  which  the  fol- 
lowlng  ai^iears:  That  on  August  21,  1907, 
Nelson  and  his  firm  were  Indebted  to  the 
bank  in  the  sum  of  (6,500,  which  was  unse- 
cured ;  that  this  Indebtedness  was  evidenced 
by  demand  notes,  which  had  been  outstanding 
for  a  year  or  more ;  that  at  this  time  Nelson 
was  Insolvent,  and  had  been  for  a  long  time ; 
that  this  fact  was  known  to  the  bank;  tha^ 
the  chattels  mortgaged,  except  some  furni- 
ture and  fixtures,  consisted  of  a  stock  of 
goods  kept  for  sale  by  Nelson,  and,  after  the 
execution  of  the  mortgage,  he  remained  in  the 
possession  of  and  sold  the  merchandise  In  the 
nsnal  course  of  business,  replenishing  the 
stock  fr«n  time  to  time,  without  rendering 
an  account  of  the  proceeds  to  any  one ;  that 
the  purpose  of  the  bank  in  loaning  Nelson  the 
additional  sum  of  $9,000  and  taking  the  mort- 
gages and  notes,  to  which  we  have  referred, 
was  to  secnre  the  unsecured  notes  of  James 
&  Co.  and  Nelson ;  that  the  mortgages  given 
covered  sntetantially  all  of  the  property  of 


Nelson,  and  that  Nelson  executed  them  with 
intent  to  prefer  the  bank  over  his  other  cred- 
itors; and  that,  as  these  mortgages  had 
been  taken  within  four  months  preceding  the 
initiation  of  the  bankruptcy  proceedings 
against  Nelson,  they  were  invalid  as  an  Il- 
legal preference  under  the  Bankruptcy  Act. 
The  chattel  mortgage  on  the  stoc^  was  also 
J  declared  invalid,  because  not  recorded,  and 
for  the  further  reason  that  Nelson  was  per- 
mitted to  remain  in  possession  and  sell  In 
the  usual  course  of  business  without  account- 
ing for  the  proceeds. 

The  parUes  also  stipulated  that  pertinent 
facts  In  the  case  not  agreed  upon  might  be 
proven  by  either  party,  and  facta  agreed  up- 
on might  be  explained  or  extended  as  to  their 
effect  by  other  testimony  not  contradictory  to 
the  stipulated  facts. 

The  claim  of  the  bank  was  disallowed,  and 
It  brings  the  case  here  for  review  oa  error. 

B.  Frank  Stlnson,  of  FhlUipsbuTg.  Kan., 
and  B.  Ifc  Chambers,  of  Colorado  Springs,  tta 
plaintiff  In  error.  Spnrgeon  &  Oassldy,  of 
Colorado  Springs,  Hamilton  &  Hamilton,  and 
I  Bamw^  S.  Stuatt,  of  Denver,  for  defendant 
in  error. 

QABBERT,  0.  J.  (after  stating  the  facts 
as  above).  [1]  The  parties  stipulated  that 
the  Judgment  in  the  bankruptcy  proceedings 
should  be  received  in  evidence.  They  also 
stipulated  that  facts  agreed  upon  could  be  ex- 
plained or  extended  in  their  effect  by  other 
testimony  not  contradictory  to  ttrose  stipu- 
lated ;  consequently  evidence  falling  within 
this  stipulation  was  admissible.  The  evident 
purpose  of  Introducing  the  Judgment  was  to 
prove  that  the  chattel  mortgage  had  been  de- 
clared invalid.  Under  the  stipulation,  testi- 
mony which  would  establish  what  facts  and 
Issues  were  determined  in  the  proceedings  In 
which  that  Judgment  was  rendered  was 
therefore  admissible,  for  the  reason  that  it 
would  explain  the  effect  of  such  Judgment. 

[2]  For  this  purpose  the  findings  of  fact, 
statement  of  the  case,  and  the  opinion  of 
the  court  were  comiwtent,  Russell  v.  Place, 
U  VS.  S.  606,  24  L.  Ed.  214.  1  Freeman  on 
Judgments,  8  273 ;  23  Cyc.  p.  1538 ;  Washing- 
ton Gas  Co.  V.  District  of  Columbia,  161  U. 
S.  316,  16  Sup.  Ct  564,  40  L.  Ed.  712 ;  Hood 
V.  Hood,  110  Mass.  463.  In  other  words,  It 
having  been  stipulated  that  the  Judgment  in 
question  should  be  received  in  evidence,  and 
that  testimony  which  did  not  contradict  that 
agreed  upon,  but  extended  or  explained  it, 
could  be  Introduced,  it  was  competent  to 
show,  in  the  manner  indicated,  what  facts 
were  thereby  determined,  and  by  so  doing  the 
situation  is  the  same  as  though  the  Judg- 
ment, introduced  by  stipulation  of  parties, 
had  recited  the  precise  ground  upon  which  It 
was  based,  and  to  this  extent  It  was  proof  ot 
such  facts. 

[3]  From  the  facts  there  can  be  no  ques- 
tion but  that  the  purpose  of  the  bank  In  loan> 
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Ing  IMaoa  tbe  19,000,  and  taking  the  securl- 
Ues  It  did,  was  to  obtain  security  for  the  un- 
secured indebtednesB  of  James  &  Co.  and  Kel- 
son. Nelson  was  then  Insolvent,  and  known 
to  the  bank  to  be  In  that  flnandal  conditltm, 
and  the  porpose  of  tbe  bank  was  to  obtain  a 
preference  over  other  credltxws  of  Nelstm  fw 
an  unsecured  Indebtedness.  This  the  Bsnk- 
ruptcy;  Act  Inhibits.  It  Is  not  claimed  that 
Clark  knew  Ne9a(Hi  was  Insolvent,  or  that  an 
illegal  preference  wss  the  object  of  the  trans- 
action, and.  In  Uie  absence  of  testimony  to 
the  ccntrary,  its  nature  was  such  that  It  will 
be  inesumed  be  did  not  hare  snch  knowledge. 

agreement  <tf  a  surety  Is  not  binding 
where  the  transaction  between  the  primary 
parties,  out  of  whlc^  tibe  agreement  of  the 
surety  arises,  is  ccmtaminated  by  positive  il- 
legalities of  which  he  is  Ignorant.  Denls<m 
r.  Gibson,  24  Mich.  187. 

Gouns^  ftxr  the  bank  nrge  tliat  Qatfc  knew 
tbe  chattel  mortgage  was  not  to  be  recorded, 
and  hence  had  knowledge  of  its  InvsUdlty  as 
against  general  creditors.  It  Is  also  urged 
that,  even  if  it  had  been  recorded,  it  would 
have  been  fraudulent  as  to  such  creditors, 
and  therefore  CSark  was  not  derived  <tf  any 
seenrify  to  which  he  could  have  resorted, 
bad  he  discharged  his  obligation.  This  does 
not  furnish  the  test  by  which  to  determine 
whether  Clark  was  relessed.  It  was  the  il- 
legality the  Isransactlon  between  Nelson 
and  the  bank  that  re&eased  Clark.  In  the 
circumstances  of  this  cas^  any  otb»  rule 
would  be  unjust 

[4]  In  slgiUng  tbe  note,  it  must  be  presum- 
ed that  Clark  acted  on  the  belief  that  the 
transactlMi  between  the  bank  and  Nelson 
•waa  one  occurring  In  the  usual  course  of 
business  of  that  description,  which  only  sub- 
jected htm  to  tbe  ordinary  risk  attmding  It. 
The  bank  must  be  presumed  to  have  known 
that  such  was  his  understanding,  and  that  be 
acted  on  that  belief,  unless  be  was  informed 
there  were  extraordinary  circumstances  which 
increased  his  risk.  When  Clark  signed  the 
note,  Nelson  waa  Insolvent  The  bank  knew 
this  to  be  the  fact  Tbe  object  of  the  bank 
in  making  the  additional  loan  waa  to  secure 
an  illegal  preference  by  obtaining  security 
tor  unsecured  indebtednesa.  So  that  the 
tranaacti<m  between  Nelson  and  the  bank 
was  not  one  occurring  in  the  usual  course  of 
business.  In  tliat,  for  an  nltralor  and  lU^al 
object  the  bank  made  a  loan  to  an  insolvent 
debtor,  whom  it  knew  waa  In  that  financial 
condition.  Clark  was  Ignorant  of  these  con- 
ditions. The  transaction,  upon  its  face,  ap- 
peared to  be  the  usual  one  of  s  bank  making 
a  loan,  and,  by  becoming  surety  on  tbe  note, 
he  would  naturally  believe  he  only  assumed 
the  ordinary  risk  attending  that  character  of 
transaction  between  tbe  prlmdpal  parties. 

tCl  It  was  not  of  tbe  character  he  suppos- 
ed, and  b^ce,  in  tbe  circumstances  of  this 
case,  his  risk  was  materially  increased  above 
what  he  would  expect  It  to  be ;  consequently 


the  failure  of  the  bank  to  advise  him  of  the 
facts  relating  to  tbe  transaction  was  a  I^al 
fraud,  whidi  -released  him  from  bis  contract 
because  he  was  thereby  misled  regarding  the 
risk  he  assumed  by  signing  tbe  note. 

It  Is  also  certain  that  bad  Clark  been  ad- 
vised ot  the  natora  of  the  transacticni  be 
would  not  have  signed  as  surety,  and  Oie 
failure  of  the  bank  to  acquaint  him  with 
the  facts  relating  to  it  was  a  fraud  wbldi 
released  him  from  bis  obligation  on  tbe  not& 
1  Brandt  on  Suretysb^  (3d  Bd.)  I  474;  Pid- 
oo<^  V.  Blshc^  10  B.  C.  L.  270;  Franklin 
BaiA  T.  Cooper,  80  Ue.  179 ;  Facmadit  v. 
Emsing  Oagen  Co.,  18  Ind.  App.  80,  40  N.  E. 
45,  47  N.  E.  480,  08  AnL  Bt  Bep.  822;  Dongli- 
ty  V.  Savage,  28  Cool  140;  Powers  Dry 
Goods  Co.  V.  HarUn,  08  Minn.  188,  71  N.  W. 
10,  04  Am.  St  Bep.  400;  S2  Cye.  82. 

The  Judgment  of  tbe  eonnty  court  la  af- 
firmed. 

Judgmmt  affirmed. 

HILL  and  SCOTTT,  JJ.,  concur: 


GARCIA        PEOPLE.     (No.  7947.) 
(Sopreme  Court  of  Colorado.    June  7,  1015.) 

1.  CanmrAD  Law  es>9S8  —  New  Tauz.— 

GaouKDs. 

On  motion  for  a  new  trial  in  a  prosecu- 
tion for  murder,  where  the  defease  of  insani- 
ty was  interposed,  newly  discovered  evidence  as 
to  the  cause  of  the  iuianitjr  and  as  to  an.  In- 
jury received  of  whidi  no  evidence  had  been  re- 
ceived was  not  cumulative,  and  afforded  ground 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  2306-2315,  2317;  Dec  Dig. 
«s>g88.] 

2.  Cbiuinai.  Law  «=9365  —  Bvidencb  —  Bbs 
Grstje. 

Kvidenee  that  defendant  bad  been  ejected 

from  an  hot^  and  that  be  stabbed  the  person 
who  ejected  him,  was  relevant  as  part  of  the 
res  sestn,  on  tnal  for  killlDg  an  officer  who 
attempted  to  arrest  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  807 ;  Dec  Dig.  «=9385.] 

3.  Cbihinal  Law  «=s936S  —  Evidence  —  Bbs 

GEBIiB. 

In  a  prosecution  for  murder,  where  deceas- 
ed was  killed  while  trying  to  capture  defend- 
ant who  was  escaping  after  assaulting  another 
person,  evidence  as  to  the  permanent  results 
of  the  assault  on  the  third  person,  Iteing  no 
part  ot  the  res  gesta^  was  incuDpetent 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  807;  Dee.  Dig.  «»3eKi.] 

Gabbert,  G.  J.,  and  White  and  Garrigues, 
JJ.,  dissenting. 

En  Banc:  Error  to  District  Court,  IatI- 
mer  Counlsr ;  Nell  F,  Graham,  Jndg& 

Lauro  Garcia  was  convicted  of  murder  In 
tbe  first  degree,  and,  f  ran  the  denial  'of  a 
motion  for  a  new  trial,  be  brings  error.  Re- 
versed and  remanded. 


»Por  other  cams  see  sanu  toplo  and  KfiT-NUMBBR  In  aU  Key-Numbered  DlgMU  and  Indeies 


Digitized  by 


Google 


aABOZA  -r.  FEOPLB! 


616 


H.  I.  Garbott,  of  Ft  CkHlins.  for  plalnUff 
Id  error.  Fred  Farrar,  Atty.  Gen.,  and  Clar- 
ence M.  Hawkins,  Asat  Attr.  Gem,  tor  the 
People. 

BILL,  3.  The  plaintiff  In  error  T^uro 
Oarcla,  hereafter  designated  aa  the  "defend- 
ant," was  convicted  of  mnrder  In  the  first  de- 
gree^ The  jury  fixed  his  penalty  at  death. 
Ihe  deceased,  C.  E.  Brodcman,  was  a  police 
officer  of  the  dty  of  Ft  Collins,  and  It 
stands  admitted  that  the  shot  fired  by  the  de- 
fendant was  the  cause  of  his  death.  One  of 
the  defenses  Interposed  was  insanity.  The 
motion  for  a  new  trial  sets  forth  newly  dis- 
covered evidence  alleged  not  to  be  cumula- 
tive of  that  offered  along  the  lines  the  de- 
fense bad  been  conducted,  but  of  a  s^nrate 
nature,  of  a  distinct  material  fact  unknown 
to  counsel  at  the  time  of  the  trial,  and  which, 
according  to  the  ahowlng  .made  which  includ- 
ed diligence,  could  not  have  been  ascertained 
by  him  at  that  time  upon  account  of  the  al- 
mratal  condition  of  the  defendant 

The  record  discloses  that  after  the  defend- 
ant's arrest  upon  investigation,  it  was  ascer- 
tained that  he  was  without  means  with 
which  to  employ  counsel  or  even  friends,  so 
far  as  then  known,  to  aid  him  in  this  re- 
spect ;  that  on  March  20th  his  preset  coun- 
sel was  appointed  to  r^resent  him;  that  the 
trial  was  set  for  April  1st  following;  that 
the  jury  returned  its  verdict  April  5th;  that 
the  defendant  was  an  illiterate  Mexican ; 
that  all  communications  with  falm  had  to  be 
through  an  interpreter;  that  upon  account 
of  his  mental  condition  he  could  not  and  if 
that  Is  not  correct,  as  alleged,  then  for  some 
reason  he  would  not  give  to  his  counsel  any 
Intelligent  information  ctmcernlng  his  past 
life,  people,  etc.,  or  concerning  the  real  facts 
leading  up  to  the  commission  of  the  crime. 
His  testimony  at  the  trial  consisted  of  il- 
logical, irresponsive  rambling  statements, 
which  threw  very  litQe  light,  if  any,  upon 
the  facts.  The  evidence  to  establish  his  In- 
sanity wos,  and  upon  account  of  the  fore- 
going facts  his  counsel  urge,  of  necessity, 
had  to  be,  limited  to  such  as  counsel  was 
able  to  secure  in  Larimer  county  concerning 
his  Incoherent  conversations,  peculiar  ac* 
tlons,  dlsillustons,  etc.,  for  a  short  time  pre- 
ceding the  trial,  during  which  period  he  had 
been  in  that  county.  The  i}eople's  evidence 
covered  the  same  line,  but  Included  the  opin- 
ions of  physicians  based  thereon  and  gather- 
ed from  their  conversations  with  tdm,  eta 

The  motion  discloses  that,  after  his  con- 
viction, his  counsel  succeeded  In  ascertaining 
that  some  time  prior  thereto  at  his  former 
home  near  Pascuales,  Mexico,  he  had  been 
thrown  from  a  horse;  that  If  granted  a  new 
trial  he  would  be  able  to  secure  the  attend- 
ance of  witnesses  and  show  this  fact;  that 
npon  account  of  it  he  had  for  more  than  six 
years  suffered  with  violent  attacks  of  in- 
sanity, at  which  times  be  was  not  responsible 
for  his  acts;  that  these  attacks  are  due  to 
the  fracture  of  his  skull  caused  by  this  fall 


tmm  a  horse.  This  ribowing  discloses  that 
most  of  the  proposed  witnesses,  who  the  de- 
fendant alleges  he  can  produce  at  a  new  tri- 
al, had  known  Um  from  ^Idfaood,  and  that 
in  their  o^Iods  since  he  had  tills  fall  from 
the  horse  he  had  not  been  altogether  mental* 
ly  sound;  that  be  had  even  attempted  the 
life  of  members  of  his  own  ftimlly ;  that  at 
times  he  la  In  his  right  mind,  or  almost  bo, 
but  that  generally  he  Is  not;  that  when  fn 
his  right  mind,  or  as  nearly  so  as  he  ever 
gets,  he  feels  very  badly  about  his  actions, 
apologizes,  etc;  that  the  cause  of  his  insanity 
is  due  to  hlB  injuries  received  by  the  fall 
from  a  horse,  etc. 

[1]  This  showing  of  these  alleged  facts  was 
in  no  way  contradicted,  but  It  Is  claimed 
that  as  evidence  was  Introduced  at  the  trial 
concerning  the  defendant's  sanity,  Ui^  are 
but  cumulative,  hence  under  the  well-known 
rule  are  not  sufficient  If  this  proposed  tes- 
timony was  limited  to  the  same  dass  and 
line  of  facts  as  those  covered  at  the  trial, 
this  position  would,  of  course,  be  well  taken ; 
but  such  is  not  the  case.  Tis  true,  the  de- 
fendant's sanity  was  gone  Into  and  evidence 
was  offered  concerning  his  actions,  etc.,  but 
such  was  not  the  case  as  to  any  cause  for  his 
alibied  Insanity.  So  far  as  the  record  dis- 
closes, nothing  was  shown  concerning  any 
cause  for  insanity  or  of  any  alleged  accident 
to  the  defendant  which  caused  an  injnry  to 
his  skull,  which  It  Is  claimed  were  the  causes 
of  his  condition.  Part  of  this  proposed  teetl- 
mony  referred  to  these  separate  ind^>endent 
fticts. 

In  Thompson  on  Trials  (2d  Ed.)  toL  2,  | 
2762,  in  referring  to  the  kind  of  newly  dis- 
covered evidence  wbUai  win  warrant  a  new 
trial,  it  Is  said: 

"liint  auch  evidence  will  tend  to  prove  facts, 
which  were  not  directly  in  issue  on  the  former 
trial,  or  were  not  then  known  or  investigated 
by  proo^  or  that  it  will  produce  a  different  pe- 
nult at  a  second  trial." 

These  declarations  are  applicable  here. 
The  material  part  of  this  proposed  testimony 
pertains  to  new  matters  that  had  not  been 
testified  to,  nor  disputed  by  any  witness  who 
testified  at  the  trial.  While  in  a  sense  they 
were  cumulative  concerning  his  insanity,  they 
were  not  cumulative  to  aoytfalng  which  had 
been  testified  to  pertaining  to  the  cause  of 
his  Insanity,  for  which  reason  it  was  a  new 
matter  to  this  extent  as  this  question  had 
not  been  gone  Into.  It  was  material  to  the 
defense  of  Insanity,  and,  If  shown.  It  might 
produce  a  different  result  at  a  second  trial. 
For  these  reasons,  upon  the  showing  made, 
we  think  it  was  prejudicial  error  to  overrule 
the  motion.   This  necessitates  a  reversal. 

[2]  In  view  of  a  new  trial,  we  deem  It  nec- 
essary to  consider  one  other  assignment 
The  shooting  of  the  oSlcer  occurred  In  the 
evening.  It  appears  that  a  short  time  prior 
thereto  the  defendant  was  In  the  second 
story  of  a  hotel  at  Ft  Collins,  where  he 
once  occupied  a  room;  that  a  Mr.  Kelley 
ordered  him  therefrom ;  that  a  little  later  be 
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again  returned  to  tbe  second  story  of  this 
hotel  and  was,  by  Hr.  Kelley,  In  the  presence 
of  others,  again  ordered  therefrom,  at  which 
time  he  (EcUey)  used  riolent  and  abuslTe  lan- 
guage towards  the  defendant;  that  he  left 
the  building,  and  within  an  hour  or  so  there- 
after, which  was  after  Bark,  stood  in  the 
doorway  of  some  kind  of  a  business  building, 
A'here  he  could  not  readily  be  seen  by  those 
passing  on  that  side  of  the  street;  that,  when 
Eellcy  and  another  man  came  along,  he  step- 
ped out  and  commenced  to  stab  Mr.  Kelley, 
who  ran  a  short  distance  and  fell;  that  the 
defendant  was  following  him;  tliat  when  Eel- 
ley  fell  the  defendant  turned  and  ran  away 
with  several  bystanders,  and  ultimately  the 
officer  in  pursuit;  that  he  failed  to  heed  the 
warnings  to  stop  until  another  Mexican  call- 
ed to  him  in  the  Spanish  language  to  stop, 
after  which  he  did  so,  turned  around,  and 
faced  the  officer  with  gun  in  hand ;  that  they 
both  fired,  his  shot  resulting  in  the  officer's 
death ;  that  he  again  ran  away  and  escaped 
arrest  until  the  next  day.  It  is  claimed  that 
the  court  erred  in  allowing  the  witness  Kel- 
ley, as  well  as  his  physician,  to  testify  con- 
cerning the  permanent  eCCect  of  the  injuries 
to  Eelley  resulting  from  the  knife  wounds, 
as  well  as  to  the  extent  of  his  suffering  oc- 
casioned thereby,  also  in  allowing  Kelley's 
clothing  and  wounds  to  be  displayed  before 
the  jury.  The  testimony,  concerning  the 
transaction  at  the  time  and  what  was  done 
by  the  defendant,  was  relevant  as  bearing 
upon  the  cause  for  the  shooting  of  the  offi- 
cer; it  was  properly  admitted  as  a  part  of 
the  res  gestre.  People  v.  Wright,  89  Mich.  70, 
50  N.  W.  792 ;  People  v.  Smith,  106  Cal.  73, 
39  Pac.  40;  Glory  v.  Stpte,  13  Ark.  236;  Peo- 
ple V.  Marble,  38  Mich.  117;  Hlckam  v.  Peo- 
ple, 137  m.  75,  27  N.  E.  88;  Wllkerson  v. 
State,  31  Tex.  Cr.  R.  88.  19  S.  W.  903;  Peo- 
pie  v.  Pallister,  138  N.  Y.  601,  33  N.  E.  741. 

[3]  The  testimony  pertaining  to  certain 
.  matters  transpiring  afterwards,  viz.,  the  ulti- 
mate result  of  Mr.  Kelley's  injuries  as  well 
as  his  subsequent  suffering,  was  not  compe- 
tent It  was  no  part  of  the  res  gestie;  it 
could  have  no  t}earlng  upon  the  case  and 
might  prejudice  the  defendant  in  the  eyes  of 
the  Jury.  He  was  not  being  tried  for  the 
stabbing  of  Mr.  Kelley.  Hence  the  perma- 
nent effect  of  his  injuries  ascertained  a  long 
time  thereafter  and  his  suffering  after  the 
homicide  were  no  part  at  the  res  gestie  and 
should  not  have  been  admitted.  Herren  v. 
People,  28  Colo.  23,  62  Pac.  833;  Salas  v. 
People,  61  Colo.  461,  118  Pac.  992,  37  L.  R. 
A.  (N.  S.)  252;  Farris  t.  Peopla,  129  HL  521, 
21  N.  E.  821,  4  K  B.  A.  682,  16  Am.  St  Bep. 
283. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
Beversed. 

GABBERT,  C.  J.,  and  WHITE  and  GAB- 
BIGUES,  JJ.,  dissent 


BOARD  OF  COM'ES  OF  EL  PASO  COUNTT 
V.  SHELDEN,  County  Cleric.    (No.  8207.) 

(So^^e  Oourt  of  Oolormdo.    Jau«  T.  1915.) 

Oonnnu  «=>69  —  CounirBATioK  of  Coim- 

TY  ClEBK— COMBTITDTIOKAI.  AND  STATDTO- 

BY  PaoviBiONa— Amendmewt. 

Laws  1907,  p.  416,  amendinx  Laws  1903, 
p,  230,  provided  that  for  isauance  ox  any  huntlDg 
or  ffahiiiK  license  by  the  county  clerk  tbe  fee 
ahonld  be  |1,  one-fourth  to  be  retained  by  him 
for  filing  tbe  api^ication,  etc.,  one-fourth  to  be 
paid  into  the  general  fund  of  tbe  county,  aod 
the  remainder  to  the  fish  and  same  conuuisnoD- 
tr.  and  Laws  1909.  p.  3S3,  amending  the  game 
and  fiah  law,  provided  that,  when  a  license  waa 
issued  by  a  county  clerk,  25  cents  thereof  should 
be  tot  niM  persfmal  compensation  in  addition 
to  his  other  saiaiy  or  compensation,  and  that 
the  remaining  76  cents  be  remitted  to  the  fish 
and  ftame  commissioner.  Const  art.  14,  |  15, 
provided  that  the  compenaatioa  of  coaoCy  offi- 
cers should  be  regulated  acowding  to  the  popo- 
lation  of  the  county  and  their  fees  estabuEthed, 
and  that  where  salaries  were  provided,  they 
ahould  tie  payable  only  out  of  the  fees  actually 
collected,  where  fees  were  prescribed,  and  that 
ail  fees  atiova  the  amount  of  such  salary  should 
be  paid  into  the  county  treasury,  and,  pursuant 
thereto.  Rev.  St  1908,  S  2573,  enacted  in 
1899,  provided  that  the  county  derka  in  coun- 
ties of  tbe  second  claaa  should  receive  aa  their 
(ndy  compensation  $2,750  annually,  payable 
out  of  the  fees  of  their  offices,  and  Const  art 
14,  i  8,  as  amended  in  1902,  provided  that  thera 
should  be  elected  In  ea^  county  a  county  clerk, 
to  be  ex  officio  recorder,  certain  other  county 
officera,  and  one  county  attorney,  snch  officers 
to  be  paid  such  compensation  either  from  fees 
or  the  general  county  fend  as  might  be  provided 
by  law.  Held,  that  Const  art  14,  j  15,  was 
not  amended  by  Const  art.  14,  |  &  so  as  to  per- 
mit the  I^egislature  to  ftive  to  the  clerk  over 
and  above  his  regular  salary  a  part  of  the  fees 
collected  for  huntinit  and  nahing  licenses,  and 
that  Laws  1909.  p.  388,  was  in  violation  of 
sectiMi  16  and  Invalid. 

[Bd._Note.— For  other  cases,  see  Counties, 
Cent  Big.  11  104-116;  Dee.  Dig.  «»a8J 

En  Banc.  Error  to  District  Court,  EI  Paso 
County ;  J.  B.  Little,  Judge. 

Action  between  the  Board  of  County  Com- 
missioners of  El  Paso  County  and  EIroy  C. 
Shelden,  as  County  Clerk  and  Recorder  of  El 
Paso  County.  Judgment  for  Shelden,  and  the 
Board  of  County  Commissioners  brlugs  error. 
Reversed  and  remanded,  with  direction  to 
enter  Judgmrat  for  tbe  Board  of  County 
Commissioners. 

Clarence  M.  Hawkins  and  WllUs  U  Strach- 
an,  of  Colorado  Springs,  fbr  plaintiff  In  er- 
ror. P.  M.  Kistler,  of  Colorado  Springs,  for 
defendant  In  error. 

BAILET,  J.  Elroy  C.  Shelden,  as  County 
Clerk  and  Recorder  of  El  Paso  County,  dur- 
ing the  years  1909,  1910  and  1911,  issued  a 
total  number  of  2,737  bunting  and  fishing  li- 
censes at  one  dollar  each,  and  under  statu- 
tory provisions  authorizing  it,  kept  twenty- 
flve  cents  for  each  license,  or  a  total  of  $6^.- 
25  in  addition  to  his  regular  salary.  The 
sum  of  $223.00,  representing  the  fees  so  col- 
lected for  1900,  he  paid  into  the  ^neral  fond 
of  the  county,  under  protest  but  the  sum  so 
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<30llc{^ed,  amounting  to  ^61^,  for  the  years 
J910  aal  1911  he  retained. 

The  vase  was  sutmltted  for  deidslon  npOD 
an  agreed  statement  of  facts,  presenting  the 
8(fle  qnestloD  as  te  whether  the  County  Clerk 
vas  entitled,  orer  and  above  hia  regnlar,  fix- 
«d  annoat  salary,  to  ke^  that  portion,  de^- 
nated  by  ^tute,  of  fees  collected  for  hnnt- 
hig  and  fls^Ing  licenses,  or  whether  the  same 
AoQld  be  oovered  into  the  county  treasnry. 
Upon  trial  findings  were  made  and  Judgment 
and  decree  entered  la  his  favor  against  the 
county  for  the  return  of  the  J223.00  already 
paid  over  to  it,  and  allowing  blm  to  retain 
the  fees  so  collected  for  the  other  two  years. 
To  review  this  Judgment  the  Commissioners 
^osecote  ttaia  writ  of  wror. 

By  statute  enacted  In  1007  (Laws  3907,  p. 
416),  amending  the  lav  of  1003  (I41W8  1003, 
p.  230),  it  was  provided,  In  aubstaace,  that 
when  any  hunting  or  fiddng  license  la  Issued 
by  the  County  CleA  the  fee  therefor  should 
be  MM  d<^r,  onflrfonrth  of  which  should  be 
retained  by  the  Clerk  as  oonipensBtloQ  fbr  01- 
ing  the  aroUcfttion,  lasolng  the  liouise,  teep- 
Ing  a  Vecord  and  making  a  report  thereof, 
and  all  otbn  serrices  connected  therewith, 
<me-ftnirtb  to  bo  paid  Into  the  genwal  fund 
ot  the  county,  and  the  remaining  one-half  to 
be  paid  to  the  Oame  and  Fish  Cmnmissioner. 
By  Chapter  167  of  the  Sesdon  Laws  of  1800, 
Section  2838,  page  881,  approved  April  jZSth. 
1900,  the  game  and  fish  law  was  amended, 
but  the  new  enactment  contained  a  provision 
abnilar  to  that  of  the  statute  of  1007,  read- 
ing as  follows: 

"When  a  license  is  imned  by  a  oonnty  clerk, 
the  fee  shall  be  the  same  as  if  issued  by  tbe 
commissioner,-  and  25  cents  thereof  shall  be  for 
the  personal  compensation  of  such  cleric  for 
filing  the  application.  iasQiniir  the  licease,  keep- 
ing; a  record  thereof,  making  a  report,  and  all 
other  services  connected  therewith,  and  shall 
ba  in  addition  to  any  other  salary  or  compensa< 
tion,  the  remaining  75  cents  to  be  remitted  to 
Biab  Bad  Game  Commissioner." 

The  l^slatnre  thereby  undertook  to  In- 
crease  the  compensation  of  the  County  Clerk 
and  Recorder  by  allowing  him  certain  fees  In 
addition  to  bis  regular  salary.  The  Question 
la  whether  that  could  lawfully  be  dbne  un- 
der Section  16,  Article  XIV  of  the  Constitu- 
tion, which  is  as  follows: 

"For  the  purpose  of  providiujr  tor  and  regu- 
lating the  ctHDpensation  of  coouty  and  precinct 
officers,  the  jceaeral  assembly  shall,  by  law, 
dassify  the  several  connties  of  the  state  accord- 
iaR  to  population,  and  shall  grade  and  fix  the 
compensation  of  the  offleera  within  the  respec- 
tive dasses  according  to  the  populntion  tiwre- 
of.  Such  law  shall  establish  scales  of  fees  to  be 
chamd  and  collected  by  such  of  the  county  and 
precinct  officers  as  may  be  desifmated  therein, 
for  services  to  be  iwrformed  by  them,  respec- 
tively, and  where  salaries  are  provided,  the 
same  sfaall  be  payable  only  out  of  the  fees  ac- 
tually collected  in  all  cases  where  fees  are  pre- 
scribed. All  fees,  perquisites  and  emoluments 
above  the  amount  of  such  salaries,  shall  be  paid 
into  the  county  tretsnz?." 

PnfBtiant  to  tiila  provision  the  following 
statute.  Section  2S7S,  &.  B.  1008,  was  enact- 
ed in  1800: 


"The  county  c!ei*8  In  the  several  connties  in 
tluB  state  shall  receive  as  their  only  compensa- 
tion fbr  their  services  an  annual  compensation 
to  be  paid  quarterly  out  of  the  fees  and  emolu- 
ments of  their  respective  offices,  actually  col- 
lected and  not  otiierwise,  to  wit:  In  countie» 
of  the  *  •  *  second  class  tbe  sum  of  twen- 
ty-seven hundred  and  fifty  (2.7B0)  dollars. 
•  •  • » 

Section  8  of  Article  XIV  of  the  Constitu- 
tion, as  amended  in  1002,  reads: 

"There  shall  be  elected  in  each  county,  at  the 
same  time  at  which  members  of  the  general 
assembly  are  elected,  commencing  in  the  year 
nioetera  hundred  and  four,  one  county  clerk, 
who  shall  be  ex  officio  recorder  of  deeds  and 
clerk  of  the  board  of  county  commissioners ; 
one  sheriff ;  one  coroner ;  one  treasurer,  who 
shall  be  collector  of  taxes;  oae  county  superin- 
tmdent  ot  8cho<^;  one  count?  surveyor;  <me 
county  assessor ;  and  one  county  attorney,  who 
may  be  elected,  or  appointed,  as  shall  be  pro- 
vided by  law ;  and  such  officers  shall  be  paid 
aw3k  salary  or  compensatiMi,  ^ther  from  tha 
feM,  perquisites  and  vnolumenta  of  their  re- 
spective offices,  or  from  the  general  county 
fond,  as  may  be  provided  by  law.  The  term 
of  o&ce  of  all  sncb  officials  that  expire  in  Jan- 
uary. 1004,  is  hereby  extoided  to  the  second 
Tuesday  in  January,  A.  D.  1005." 

The  present  controversy  is  baaed  on  the- 
amendment  of  Section  6,  adopted  in  1002, 
whereby,  after  naming  the  county  officers 
then  in  existence.  Including  County  Clerked 
County  Attorney  was  added  to  the  Ust,  to  be 
either  elected  or  appointed  as  prescribed  by 
law.  It  is  further  enacted  that: 

"Sutdi  officers  sliall  be  paid  such  salary  or 
compensation,  either  from  tbe  fees.  perqulBitaa^ 
and  emoluments  of  their  reffl>ective  offices,  or 
from  the  general  county  fund,  as  may  be  pro- 
vided by  law." 

It  is  contended  that  an%nded  Section  8 
amended  Section  15  so  as  to  permit  tbe  legis- 
lature to  ffliact  the  statute  giving  to  the 
Clerk,  as  compensation  over  and  above  his 
regular  salary  already  fixed,  a  portion  of  the 
fees  collected  for  hunting  and  fishing  li- 
censes. 

There  is  nothing  In  Section  8  which  indi- 
cates any  purpose  or  intention  whatsoever, 
on  the  part  of  the  general  assembly,  to  amend 
Section  15.  There  la  absolutely  no  contilct 
or  inconsistency  between  these  two  constitu- 
tional provisions.  6ectlMi  16  authorizes  the 
legislature  to  fix  compensation  precisely  a» 
amended  Section  8  does,  and  this  latter  sec- 
tion in  this  respect  in  no  wise  alters  or 
changes  Section  16.  Nothing  new  is  found 
In  Secdoh  8  except  the  provision  for  a  Coun- 
ty Attorney,  and  extending  the  term  of  cer- 
tain officers  designated  therein.  The  clear 
meaning  of  these  two  sections  taken  together 
Is  that  if  fees  are  prescribed  and  a  salary- 
fixed,  the  salary  must  be  paid  out  of  fees  col- 
lected, and  that  all  fees,  perquisites  and 
emolummts  above  the  amount  of  such  salary 
must  be  oovered  Into  the  oonn^  treasury. 
To  work  an  amendment  of  an  existing  consti- 
tutional provision  the  intent  to  do  so,  which. 
is  to  be  gathered  from  the  language  employ- 
ed, must  be  clear  and  unmistakable.  This 
requirement  is  not  in  the  slightest  degre»- 
met  by  any  provision  of  Sectitn  8, 
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The  evident  purpose  of  the  statute  of  1909, 
providing  for  the  retention  by  the  County 
Clerk  of  twenty-five  cents  out  of  each  dollar 
collected  for  hunting  and  fishing  licenses,  un- 
der which  Shelden  claims,  is  to  increase  the 
compensation  of  a  county  officer  where  an 
annual  salary  Is  prescribed  payable  solely 
out  of  fees  actually  collected,  without  at- 
tempting to  amend  the  salary  statute  Itself, 
and  Is  therefore  against  not  only  the  spirit 
but  the  express  letter  of  Section  15.  It  Is 
manifest  that  the  purpose  of  this  section  Is 
to  limit  the  pay  of  officers  having  fixed  sal- 
aries to  definite  and  certain  sums,  j)ayable 
periodically.  If  a  portion  of  the  fees  collect- 
ed for  hunting  and  fishing  licenses  are  to  be 
absorbed  by  paying  them  to  County  Clerlis, 
It  can  only  be  done  through  an  appropriate 
statute  Increasing  such  salaries,  or  by  pro- 
viding another  and  different  method  of  com- 
pensatiiSn,  and  then  affecting  only  otfidals 
elected  for  a  subsequent  term  of  office.  But 
in  view  of  Section  16,  the  legislature  could 
not»  where  salaries  are  fixed  payable  out  of 
fees  actually  collected,  add  thereto  In  fees  of 
an  uncertain  and  varying  amount,  at  the  same 
time  leaving  the  salary  statute  itself  unmodi- 
fied and  in  full  force  and  effect.  The  prime 
purpose  of  this  constitutional  provision  is, 
where  salary  is  fixed  for  a  county  officer, 
payable  out  of  fees,  to  have  that  the  sole 
compensation  for  his  services,  and  any  at- 
tempt to  add  to  it,  through  means  of  fees  in 
an  unknown  and  unascertainable  amount,  is 
plainly  obnoxious  thereto.  It  is  apparent, 
therefore,  that  the  provision  under  considera- 
tion, which  allows  County  Clerics  to  keep  a 
poitlon  of  fees  collected  from  hunting  and 
fishing  licenses  over  and  above  their  regular 
salaries,  is  invalid. 

The  Judgment  is,  therefore,  reversed  and 
the  cause  remanded,  with  directions  to  enter 
judgment  in  favor  of  the  Board  of  County 
Commissioners  and  against  Shelden  for  the 
sum  of  $461.25,  being  the  amount  retained 
by  him  for  the  years  1910  and  1911,  without 
Interest,  and  further  decreeing  that  the 
county  is  entitled  to  retain  the  $223.00  al- 
ready turned  over  to  It  by  Sh^den. 


MOBSE  et  at  v.  FRIEND.    (No.  8203.) 

(Supreme  Court  of  Colorado.    June  7,  1915.) 

1.  Frauds,  Statutk  or  ®=>17— Pbomisk  to 
Answbb  fob  Anotbeb's  Debt — SuenciEi*- 

OT  OF  PbOUISS. 

Defendant,  who  was  in  some  sort  of  a  part- 
nership with  hiB  son  wrote  plaintiff,  who  had 
rendered  professional  services  for  the  son,  ac- 
knowledging receipt  oE  a  statement  of  the  son's 
account,  and  inclosing  a  check  for  a  part  of  the 
amount  due,  and  stating  that  he  could  not  spare 
any  more  at  that  time;  that  he  thought  the 
doctor's  charges  were  rather  high,  but  that  he 
would  do  the  best  he  could;  and  that  the  doctor 
knew  the  son  had  not  anything.  The  check  in- 
closed was  signed  in  the  firm  name  and  drawn 
on  the  firm  account  Held,  that  there  was  no 
such  promise  to  pay  as  is  contemplated  by  the 


statute  of  frauds  to  render  one  liable  on  a  vtoat- 
ise  to  pay  the  debt  of  another. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  il  13,  16,  17;  Dec.  Dig.  ^ 

17.] 

2.  Fhtsicians  and  Suboeonb  ^=3>18  —  Lu- 

BiLiTT  FOB  Medical  Sbbvioes. 

Tbat  defendant's  family  phyddan  had  in 
the  past  attended  upon  members  of  the  family 
of  defendant's  marned  son,  who  was  living  sep- 
arate from  defendant,  and  tbat  plaintiff  had 
paid  for  such  services  and  paid  a  part  of  tlie 
bill,  on  account  of  which  suit  was  broufbt,  did 
not  render  him  liable  for  the  balance  of  the  bill, 
especially  where  the  account  was  entered  and 
rendered  as  against  the  son  alone. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  SuzgeraiB,  Gent  IMg.  H  ISrSO;  Dee.  Dig. 

Error  to  Prowen  Goimty  Court;  Gb  B. 
Thoman,  Judge. 

Action  by  F.  M.  Friend  against  J.  W. 
Morse  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Bevened,  wUb 
instructions. 

Merrill  &  McCarty,  of  Lamar,  for  plain- 
tiffs in  error.  J.  O.  Bom,  of  Lanuir,  for 
defendant  in  errco'.  , 

SCOTT.  J.  This  suit  was  Instituted  before 
a  justice  of  the  peace  of  Prowers  county  by 
the  defendant,  upon  an  account  for  profes- 
sional services.  Judgment  was  rendered  in 
favor  of  the  defendant  In  error,  and  the  case 
appealed  to  the  county  court,  and  there  tried 
before  a  jury,  and  verdict  and  judgment 
rendered  in  favor  of  the  defendant  in  error 
in  the  sum  of  *84.  The  judgment  was 
against  both  J.  W.  Morse  and  Wm.  Hors^ 
plaintiffs  in  error. 

It  appears  that  J.  W.  Morse  is  the  father 
of  Wm.  Morse.  Both  men  had  families  and 
lived  In  separate  dwellings  during  the  pe- 
riod for  which  the  services  were  rendered. 
They  were  engaged  in  some  sort  of  a  bu^- 
ness  partnership  under  the  firm  name  of  J. 
W.  Morse  &  Son.  Dr.  Friend,  the  defendant 
in  error,  bad  for  several  years  prior  been 
the  family  physician  of  J.  W.  Morse.  The 
services  over  wUch  the  dispute  arises  were 
rendered  in  the  treatmoit  of  the  wife  of 
Wm.  Morse.  This  was  not  at  the  Inatauoe 
or  request  of  J.  W.  Morse. 

[1, 2]  The  basis  of  the  claim  against  J.  W. 
Morse  t&  proof  tiiat  J.  W.  Morse  had  in  odi- 
er  instances  made  payment  to  Dr.  Friend  for 
services  rendered  to  bis  children,  inclnding 
Wm.  Morse,  and  upon  the  following  tetter, 
which  Is  self-explanatoir: 

"Lamar,  Colo.,  Nov.  22,  1912. 

"My  Dear  Dr.  Friend:  Just  received  state- 
ment of  Wm.  Morse  account  Please  find  en- 
closed Check  for  25.00  I  Cant  Spair  Eaey 
Moore  at  Present  I  think  your  Charges  are 
rather  high  I  have  talked  wiUi  M.  D.  and  they 
say  that  fever  Gases  generally  are  from  $35.00 
to  $60.00  Pr  Case  but  I  will  doo  the  Best  that 
I  Can  you  know  that  Will  hasent  Ency  thing. 
"Tours  Resp      [Signed]   J.  W.  Morse." 

The  check  referred  to  was  signed  J.  W. 
Morse  &  Son,  and  drawn  on  the  firm  ac- 
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omint  TblB  is  not  mdk  a  promiae  to  pay  aa 

Is  contemplated  by  the  statute,  and  the  mere 
fftct  that  J.  W.  Morse  had  paid  former  ac- 
connte  does  not  create  a  IlaUll^.  Beside 
tbJB,  It  appears  that  the  account  was  entei^ 
ed  and  rendered  as  against  Wm.  Morse 
alone.  It  apttears  also:  That  Wm.  Morse 
had,  prior  to  payment  made  1^  his  father, 
personally  made  a  payment  of  9C0  on  the 
account  by  means  of  a  dieck  signed  by  him, 
as  J.  W.  Morse  &  Son.  and  drawn  upon  the 
flim  account  A^rtber  that  J.  W.  Morse  on, 
Augost  0, 1911,  after  the  seirices  InTOlved  in 
tills  case  were  rendered,  and  before  this  salt 
was  instituted,  had  paid  by  bis  personal 
check  to  Dr.  E^dend  the  sum  $120.60.  and 
upon  the  face  of  whl<A  check  It  was  written, 
"For  profestdonal  services  to  date."  This 
check  was  accepted  and  cashed  by  Dr. 
Friend.  The  doctor  himself  testifies  that  he 
rendered  no  services  for  either  of  the  Morses 
snbsequ^  to  the  date  of  that  chedc 

Plaintiffs  in  error  complain  of  instruction 
Noi  2,  whidi  was  as  follows: 

"Second,  You  are  instructed,  gentlemen  of  the 
jury,  that  if  yon  shall  find  that  plaintiff  served 
as  the  phyaidaii  in  the  family  of  J.  W.  Morae 
in  years  past,  and  In  soch  service  attended  up- 
on members  of  the  ftunlly  of  bis  son  W.  T. 
Horse,  and  that  for  Buch  service  the  said  J.  W. 
Horse  has  paid  the  plaintiff  up  to  and  including 
at  leaat  a  part  of  the  serrlce,  for  the  payment  of 
a  part  of  which  the  plaintiff  has  brought  suit, 
file  service  is  to  be  ixmsidered-  as  under  an  orig- 
inal contract,  and  the  said  J.  W.  Morse  Is  liable 
for  the  payment  of  the  balance  due  on  the  said 
services  so  rendered." 

This  was  error.  The  court  thus  in  effect 
Instructed  the  jury  that  If  it  appeared  that, 
at  any  time  in  years  paert:,  the  plaintiff  had 
served  as  a  physician  in  the  family  of  J.  W. 
Mors^  and  that.  In  so  doing,  had  attended 
some  members  of  the  family  of  Wm.  Morse, 
and  that  J.  W.  Morse  bad  paid  for  such  serv- 
ices, and  if  J.  W.  Morse  had  given  the  che<^ 
for  $25  above  referred  to,  then  they  must 
find  J.  W.  Morse  liable. 

The  Judgment  Is  reversed,  with  instruc- 
tion to  dismiss  the  case  as  to  J.  W.  Morse 
and  to  render  Judgment  against  Wm.  Morse 
for  the  amount  so  found  by  the  Jncy  to  be 
due  the  plalntlflC 

OABBBBT,  a  J.,  and  GARRIOnSS,  J., 
concur. 


TOWN  OF  KEB8ET  v.  BWING.  (No.  8146.) 

(Snxseme  Court  of  Col<»-ado.  June  7,  1815.) 
HjUTXCIPAJm  Corfobatiohs  «=»33  —  DlSCON- 

H£cmoN  or  Tekexiobt— SunroiBNCT  o»  ESr- 

IDSNCK. 

On  petition  to  disconnect  territory  from  a 
town,  defended  on  the  ground  of  maiatenaDce  of 
streets,  ditches,  and  other  public  utilities  upon 
and  adjoining  the  land  in  gnestlon  for  more 
than  three  years  prior  to  the  filing  of  the  peti- 
tion, wbich  under  Hev,  St  1908,  {  6735,  without 
regard  to  the  degree  or  extent  of  maintenance, 
would  defeat  the  petition,  a  judgment  for  peti- 
tloDer  held  against  the  uncontroverted  evidence 


ss  to  maintoiBnce,  so  that  the  action  would  be 
dismissed. 

[Bd.  Note.— For  other  cases,  see  Municipal 
ggntions.  Cent  Dig.  »  81-97;  Dec;  IMg. 

Brror  to  Wdd  County  Court;  Herbert  M. 
Baker,  Judge. 

Petition  by  James  Jj.  Ewing  against  the 
Town  of  Kersey.  Decree  for  petitiooer,  and 
the  town  brings  error.  Keversed,  and  cause 
remanded. 

Joseph  a  Swing,  of  Greeley,  for  plaintiff 
in  error.  Charles  D.  Todd,  of  Greeley,  for 
defendant  In  error. 


BAILEY,  J.  On  February  14th,  1913, 
James  L.  Ewing  filed  petition  In  the  County 
Court  of  Weld  County,  for  disconnection  from 
the  Town  of  Kersey  of  some  tblrty-^ven 
acres  of  land,  under  Sections  673a-e737,  B, 
S.  1908.  The  answer  of  the  town  alleged,  as 
a  special  defense  the  maintenance  of  streets, 
avenues,  ditches  and  other  public  utilities 
upon,  through  and  adjoining  the  land  in 
question,  for  a  period  of  more  than  three 
years  prior  to  the  filing  of  the  petition  herein, 
which  would,  if  true,  defeat  the  aj^illcatlon 
under  the  statute.  When  petitioner  rested 
Ills  case  a  motion  for  non-snlt  was  Interposed 
and  overruled.  The  court  fonnd  the  issues  in 
favor  of  petitioner,  overruled  a  motion  for  a 
new  trial,  and  entered  a  decree  disoonnecUng 
the  territory  as  prayed.  The  town  prosecutes 
error. 

The  record  shows  that  petitioner  la  the 
owner  of  about  thirty-seven  acres  of  land 
embraced  within  the  corporate  Undte  of  the 
Town  of  Kersey,  and  contiguous  to  the  border 
thereof,  bounded  on  the  north  by  Sterling 
Street,  on  the  west  by  Fifth  Street,  on  the 
south  by  a  railroad  right  of  way.  ai^  on  the 
east  by  other  land  of  petitioner;  that  the 
COTporate  area  of  the  town  Is  about  one  sec- 
tion, of  which  petltloher's  land  constitutes 
one-fourth,  relatively  the  aoutlirast  quarter 
thereof;  that  no  part  of  the  land  which  peU- 
tloner  seeks  to  have  disconnected  has  been 
platted  into  lote  and  blocks  as  a  part  of  or 
additl<m  to  the  town,  but  that  all  other  land 
within  the  coqmrato  Ui^ts  Is  platted  into 
lots,  blocks,  streets  and  alleys;  also  that  all 
taxes  and  asseswiente  lawfully  due  on  the 
land  at  the  time  of  presentation  of  the  peti- 
tion were  fully  paid. 

The  question  la  whether  the  Judgment  is 
contrary  to  the  proofs  It  Is  suggested  that 
the  findings  of  fact  were  upon  conflicting  tes- 
timony and  should  not,  under  well  settled 
rules,  be  disturbed.  We  recognise  the  rule, 
but  it  has  no  application  here.  The  stetute, 
Sectitm  6735,  supra,  provides: 

"That  whenever  a  city  or  town  has  maintain- 
ed streets,  lights  and  other  public  utilities  for 
the  period  of  three  years  through  or  adjoining 
to  said  tract  or  tracts  of  land  the  owners  shaU 
not  be  entitled  to  the  provisions  of  this  acL" 
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The  testimony  offered  on  behalf  ot  r^pond- 
ent  shows  that  a  portion  of  sterling  Street 
was  graded  in  1909,  and  that  both  Fifth  and 
Sterling  Streets  had  been  worked  and  lereled, 
and  cleaned  of  weeds,  rubbish  and  snow,  to 
a  considerable  extent  from  time  to  time  for 
more  than  three  years  prior  to  these  proceed- 
ings; that  there  was  a  town  ditch  running 
along  the  northern  side  of  Sterling  Street  for 
two  blocks  or  more,  east  from  Its  intersection 
with  Fifth  Street,  twenty-five  or  thirty  feet 
from  the  fence  of  petitioner,  and  that  the 
same  had  been  cleaned  twice  in  each  of  the 
years  1909,  1910,  1911  and  1912.  The  testi- 
mony of  the  witness  Arnold  for  the  respond- 
ent, who  did  a  great  deal  of  the  worlc,  Is 
especially  clear  and  satisfactory  to  this  effect 
None  of  the  testimony  offered  to  support  the 
petition,  that  of  petitioner  and  hla  son,  In 
any  substantial  sense  contradicts  the  proofs 
of  the  respondent  No  evidence  was  ofFered 
in  rebuttal,  and  that  given  in  chief  goes  no 
further  than  a  mere  conclusion,  without  any 
fact  statement  whatever,  that  neither  of 
these  streets  nor  the  ditch  had  been  main- 
tained, the  later  being  referred  to  as  only  a 
plow  furrow.  Indeed,  petitioner  offered  no 
testimony  whatever  which  even  tended  to 
show  the  true  situation.  Where,  as  here, 
facts  are  shown  which  may  reasonably  be 
said  to'  constitute  maintenance  of  the  utility 
within  the  plain  meaning  of  the  statutory 
proTtalon,  the  extent  or  degree  thereof  Is  of 
no  consequence.  Anaconda  Mining  Co.  v. 
Town  of  Anaconda,  38  Colo.  74,  80  Pac.  144. 

It  should  be  stated  In  passing  that  doubt 
Is  entertained  whether  petitioner  made  a  suf- 
ficient affirmative  showing  to  bring  his  cause 
within  the  statute  and  permit  him  to  come 
under  its  benefits,  a  question  raised  by  ex- 
ception taken  to  the  overruling  of  respond- 
ent's motion  for  non-snlt,  but  since  the  judg- 
ment must  be  reversed  because  of  the  affirma- 
tive showing  of  the  town,  it  would  serve  no 
useful  purpose  to  consider  or  discuss  the  case 
upon  this  brandi. 

We  are  of  opinion,  upon  a  painstaking  ex- 
amination of  the  entire  record,  that  the  judg- 
ment Is  contrary  to  the  nncontroverted  testi- 
mony of  the  respondent  in  support  of  its  de- 
fenses, and  it  Is  accordingly  reversed  and  re- 
manded with  directions  to  dlsmlsa  the  ac- 
tion. 

Judgment  reversed  and  cause  remanded. 
OABBEBT,  a  J.,  and  WHITE,  concur. 


SCHOOL  DIST.  NO.  1  IN  CITY  AND  COUN- 
TY OF  DENVER  v.  INTERNATIONAL 
TRUST  CO.  et  aL    (No.  8193.) 

(Supreme  Court  of  Colorado.    June  7,  1915.) 

1.  Wills  «=>754— Lkgact — Chaeob  on  Gen- 
BBAL  Estate. 

A  will  recited  that  the  testator  desired  to 
provide  for  a  cousin  during  her  lifetime,  and 


he  therefore  directed  hla  executor  to  parcbaM 
any  mortgage  on  her  home  and  bold  it  in  trust 
for  a  niece.  He  further  directed  them  to  im- 
prove her  property  to  an  extent  Including  the 
mortgage  of  $5,000,  the  mortgage  to  inclnde  all 
expenditures  for  improvements  and  to  run  dur- 
ing her  lifetime,  and  interest  Hkvretm  not  to 
be  payable  until  after  her  death,  and  authorixed 
tbem,  in  order  to  do  this,  to  sell  sufficient  min- 
ing stock  owned  by  him  whenever  it  could  be 
sold  for  not  leo  than  one-half  its  par  value.  If 
she  had  sold  her  property  before  these  direc- 
tions could  be  followed  out,  he  gave  1,000  shares 
of  such  stock  hi  trust  for  ber  benefit  during  her 
lifetime,  and  at  her  death  to  go  to  such  niece. 
Tbe  mlninx  stock  In  question  proved  to  be  worth- 
less. Held  tha^  the  contingency  up(m  which 
rested  tbe  alternative  provlsdan  in  case  tbe  cous- 
in had  sold  her  home  not  having  happened,  there 
was  no  specific  bequest  to  tbe  cousin  of  any  par- 
ticular stock,  and  the  provisions  in  her  favor 
were  therefore  charged  on  the  general  estate. 

fEd.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  §1  1945,  1946;  Dec.  Dig.  *=»764.} 

2.  Wixxs  «3>763,  7:^,  766— NATimB  or  Lboa- 
CIE8— "Genxsal  Leoact"— "Sfbodic  Ijco- 
Acy"— "Dbmonbtbativb  Lboact." 

A  "general  legacy"  Is  one  which  Is  payable 
out  of  tbe  general  assets  of  tbe  testator's  estate, 
such  as  a  gift  ot  money  or  other  thing  in  quan- 
tity not  separated  or  distinguished  from  other 
things  of  like  kind;  a  "specilic  legacy"  is  a  gift 
of  e  specitic  legacy  or  a  particular  part  of  the 
testator's  estate,  which  is  identified  and  distin- 
guished from  all  others  of  the  same  nature,  and 
which  is  to  Im  Mtisfied  only  by  delivery  and 
receipt  of  the  particular  thing  given;  while  a 
"demonatrative  legacy,"  partaking  of  tbe  na- 
ture of  both  a  general  and  a  specific  lesacy,  is 
a  gift  of  money  or  other  property  charged  on  a 
particular  fund  in  such  a  way  as  not  to  amomut 
to  a  gift  of  tbe  corpua  of  the  fund  or  to  evince 
an  intent  to  relieve  the  general  estate  from  lia- 
bility in  case  the  fund  fails. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  igS&'lOM,  1947-1I)BS:  D«&  Dlf.  «s» 
753,  756.  766. 

For  other  definitionB,  see  Words  and  Phrases^ 
First  and  Second  Series,  General  Legacy;  Spe- 
cific Legacy;  Demonstrative  Legacy.] 

3.  Wills  «=a754— Abatement— Natubb  or 
Legact. 

A  testator,  after  disposing  of  a  part  of 
certain  mining  stock  owned  by  him,  provided 
that  the  remainder  of  5,000  shares  should  be 
held  in  trust  for  the  benefit  of  the  public  schools 
of  a  city.  The  will  recited  that  he  estimated 
that  tbe  income  of  such  stock  would  average  $1 
a  share  annually  and  that  this  fund  should  nl- 
timateiy  receive  the  income  of  7,000  sharea.  It 
provided  for  certain  prizes  to  teachers  and  pu- 
pils and  for  certain  other  prizes  when  money 
was  on  band.  Held,  that  there  was  a  specific 
bequest  of  the  income  from  such  stock  alone, 
and,  such  stock  haviuK  proved  worthless,  tbe 
school  district  had  no  claim  against  the  general 
estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  1945,  1946;  Dec  Dig.  «9754.] 

Error  to  Denver  County  Court;  Ira  O. 
Rothgerber,  Judge. 

Proceeding  by  the  International  Trust 
Company  and  another,  as  executors  of  tbe 
estate  of  Fltz-James  MacCarthy,  for  distri- 
bution of  the  estate.  Judgmrat  In  favor  ot 
Mary  MacCarthy,  and  School  District  NOb  1 
in  the  City  and  County  of  Denver  and  the 
State  of  Colorado  bring  error.  Affirmed. 
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William  6.  Tebbetts  and  Herbert  M.  Man- 
^oe,  both  of  Denver,  for  plaintUfB  In  error. 
Goudy,  Twitchell  &  Barkharctt.  of  Denver, 
for  defendants  In  error  executors.  Paul  M, 
GlaA  and  Edgerton  Cronter,  both  of  Denver, 
tat  def^dant  In  error  MacCarthy. 

SOOTT,  J.  TtdB  acttw  Involves  the  con- 
■tmctlon  of  a  wUL  The  testator  thus  de- 
Bcrlbes  hlmgelf  In  the  opening  paragraph: 

"I,  FitB-JamM  MacCarthy,  newspaper  writ- 
er of  Denver,  Colorado,  and  commonly  knovm 
tv  my  qaill  name,  Fitz-Mac,  which  ia  the  first 
part  of  both  my  names,  make  this  my  last  will 
and  testament,  completely  canceling  and  revok- 
ijif  all  other  wills  heretofore  at  any  time  by  me 
made." 

MacCarthy  was  of  that  t^pe  of  newspaper 
writers,  fast  passing,  If  not  wholly  passed, 
typical  of  the  earlier  days  of  the  Qolden 
West  These  were  buoyant,  cheerful  dream- 
ers and  prophets,  whose  enchanting  stories 
enticed  thousands  of  men  and  large  sums  of 
money  westward,  and  whereby  great,  lonely, 
ragged,  and  nnprodoctlve  mountains,  and 
son -scorched,  barren  plains,  were  transform- 
ed, as  if  by  the  touch  of  Aaron's  rod,  into 
flowing  streams  of  precioos  met^  and  fruit- 
ful  fields  of  natnre'8  riches.  We  are  Indebt- 
ed largely  to  these  men  for  so  early  a  crea- 
tion of  many  of  onr  new  and  prosperous  oom- 
DMHi  wealths. 

Coloradoans  will  recall  the  familiar  nom 
de  pSnme  of  this  brilliant  writer.  He  wrote 
much  of  mines  and  mining  camps  in  Colorado 
and  Nevada.  To  him  every  mining  camp  was 
an  Eldorado,  every  mine  a  bonanza,  and  every 
Important  strike  a  glittering  Jewelry  shop. 
It  was  fitting  and  expected  that  the  sole 
property  bequeathed  by  the  terms  of  his  last 
testament  should  be  mining  stocks.  Nor  was 
it  to  be  otherwise  expected  than  that  be  bad 
implicit  and  unwavering  faith  in  the  merit 
and  value  of  his  stocks  and  the  property  they 
represented. 

The  win  Is  an  unusually  long  and  intereat- 
ing  document,  in  which  the  decedent  entered 
Into  great  detail  in  the  disposition  of  the 
great  wealth  which  he  thought  was  reaL 
The  Instrument  displays  all  the  calm  confl- 
den<%,  nc^ility  of  mind,  and  generosity  of 
soul  that  might  have  been  expected  of  Colo- 
nel Sellers,  had  he  made  a  will  and  thereby 
undertaken  to  dispose  of  the  princely  reve- 
nues confidently  expected  from  the  sale  of  his 
celebrated  eye  water. 

MacCarthy,  at  the  time  of  the  execution 
of  the  will,  and  In  that  happy  frame  of  mind, 
induced  by  visions  of  the  great  wealth  in 
which  be  firmly  believed,  and  the  beneficent 
purposes  to  which  he  would  apply  it,  was  the 
owner  of  25,000  shares  of  the  capital  stock 
of  the  liOndon-Arlzona  Copper  Company  of 
Arizona,  which  he  seemed  to  prize  highly, 
and  which  be  declared  was  the  principal  as- 
set of  his  estate.  It  Is  this  stock  that  fur- 
nishes the  basis  for  the  dispute  involved  In 
this  action.  Fearful  that  his  executors  might 


not  be  duly  appreciative  of  the  great  valns 
of  this  stock,  and  might  regard  It  as  being 
In  the  category  of  ordinary  mining  stocks,  he 
cautioned  them  as  follows: 

"I  am  acquainted  with  the  property  and  have 
a  very  high  opinion  of  its  prospective  value.  It 
has  been  capitalized  and  financed  (up  to  date) 
on  plans  suggested  by  me.  It  is  stUl  in  the  pros- 
pect stage,  but  is  a  mining  property  of  great 
promise.  We  -have  been  sellinK  the  treasury 
stock  to  tbe  public  at  six  dollars  ($3.00)  a  share, 
and  there  is  every  present  reason  to  expect  that 
by  the  time  the  pool  agreement  expires  the 
shares  will  be  worth  their  par  value  (ten  dol- 
lars) at  least.  In  nvr  judgment,  the  property, 
once  well  started, 'wfll  be  able  to  earn,  fbr  a 
long  period  of  years,  a  good  return  on  a  valua- 
tiou  of  twenty-five  dollars  ($25.00)  a  share.  I 
make  this  explanation,  because  there  ia  so  much 
worthless  mining  stock  in  the  country  that  there 
is  danger  that  my  executors  and  legatees  may 
regard  thia  also  as  of  Httle  value,  and  I  desire 
to  have  its  value  understood  and  the  stock  care- 
fully conserved  to  fulfill  the  providons  of  thir 
testamenL" 

MacCarthy  appears  to  have  been  long  cn 
relatives  and  devoted  friends,  none  of  which 
he  says  were  overlooked ;  and  his  great  soul 
went  out  to  hospitals,  Christian  aesoclatioiis, 
public  schools,  and  other  kindred  Inatltuttons 
designed  for  the  betterment  and  uplift  of 
the  human  race,  to  which  he  proposed  to 
bring  comfort  and  happiness  through  the  In- 
strumentality of  his  London-Arizona  stocks. 
But  there  is  generally  and  unfortunately  a 
difference  between  a  state  of  mind,  and  the 
cold,  cruel  fact,  and  this  instance  forms  no 
exception  to  the  rule.  The  executors  were 
compelled  to  report  to  the  court  that  pondon- 
Arlzona  was  worthless,  and  thus  to  dissolve 
Into  thin  air  numerous  friendly,  charitable, 
and  benevolent  bequests. 

But  other  stocks  of  the  estate,  none  of 
which  were  specifically  mentioned  In  tbe  will, 
turned  out  better  than  "London- Arizona," 
and  the  executors,  in  their  petition  to  the 
court,  reported  that  they  had,  from  the  pro- 
ceeds of  these,  paid  all  the  debts  of  the  es- 
tate, and  have  remaining  on  hand  the  sum 
of  $8,630.06  for  distribution  under  the  will, 
together  with  other  stocks  undisposed  of,  in- 
cluding the  London-Arizona  stock  specifically 
bequeathed  to  the  divers  and  numerous  per- 
sons and  institutions  therein  mentioned.  The 
prayer  of  the  executors  was  that  they  might 
be  permitted  to  transfer  all  the  shares  o1 
stock,  together  with  $3,000  in  cash,  to  a  trust 
for  the  benefit  of  the  public  schools  of  the 
city  of  Denver,  to  be  administered  under  the 
terms  of  said  eleventh  clause  of  the  wHI,  and 
that  the  capital  stock  of  the  London-Arizona 
Copper  Company  may  be  transferred  to  the 
various  trusts  designated,  so  that  the  benefit 
thereof  may  be  administered  according  to  the 
provisions  of  the  will. 

There  appeared,  at  the  hearing  upon  the 
petitlcxi,  Mary  MacCarthy,  the  d^endant  In 
error,  claiming  as  a  general  or  demonstrative 
legatee  under  the  will,  as  against  tbe  claim- 
ant school  district  Na  1  In  the  city  and  coun- 
ty of  Denver.  The  court  rendmd  tbe  fol- 
lowing judgment: 
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"And  the  court,  having  heard  the  arspments 
of  counsel  and  being  full;  advised  in  the  prem- 
ises, doth  Sod  that  it  was  the  intention  of  the 
testator  that  the  legacy  to  Miss  Mar;  Mac- 
Carthy  mentioned  in  paranaph  fifth  of  said  last 
will  and  testament  be  a  charge  upon  the  estate 
generally,  and  be  paid  from  any  assets  In  the 
hands  ot  the  executors,  and  that  said  legacy  was 
not  intended  to  be  and  is  not  limited  to  the  pro- 
ceeds of  the  sale  of  the  London-Arizona  stock 
mentioned  in  said  paragraph  5.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  petition 
of  the  executors,  so  far  as  it  affects  the  provi- 
sions of  paragraph  6  of  said  wUI,  be  denied,  and 
that  said  executors  be  and  they  are  hereby  in- 
structed and  directed  to  at  once  expend  the 
sum  of  five  thousand  ($5,00|0.00)  dollars  upon 
the  property  of  Miss  Mary  MacCarthy  in  the 
manner  directed  in  said  paragraph  6  of  said 
will  and  testament  of  Fitz-James  MacCarthy, 
and  that  the  money  now  In  the  bands  of  said 
executors  be  applied  for  said  purpose,  and  that 
the  deficit,  if  any,  be  realized  from  Uie  sale  of 
any  assets  available  in  the  hands  of  the  said 
executors,  and  that  the  administration  upon 
said  estate  remain  open  for  further  oroceedings 
in  the  premises  covering  the  sale  of  assets  ot 
satd  estate  for  the  purposes  herein  declared  un- 
til the  further  order  of  this  court." 

Miss  MacCarthy's  claim  Is  under  the  fifth 
paragraph  of  the  will: 

"I  commend  to  my  executors  a  special  care 
of  my  beloved  cousin.  Miss  Mary  MacCarthy, 
who  resides  on  her  own  property  at  the  comer 
of  Geddes  and  Otlsco  streets,  Syracuse,  New 
York.  She  has  always  been  kind  and  helpful 
to  me  In  periods  of  misfortune,  and  while  I  do 
not  desire  to  leave  her  any  iegacy  to  be  distrib- 
uted again  to  her  innumerable  heirs  upon  her 
death,  I  do  most  earnestly  desire  to  provide  her 
with  all  the  moderate  and  modest  comforts  of 
her  sphere  of  life  during  her  lifetime,  so  that 
she  may  be  relieved  from  anxiety  in  her  old  age. 
To  provide  for  her,  sufficiently  yet  very  judi- 
ciously, is  the  first  de^re  of  my  heart  I  there- 
fore direct  my  executor  to  purchase  any  mort< 
gage  that  may  be  on  her  property,  and  hold  it 
in  trust  or  hare  it  put  In  trust  for  mj  niece, 
Florence  MacCarthy,  my  brother's  daughter,  on 
the  death  of  my  said  cousin  Mary. 

"I  further  direct  my  executors  to  improve  her 
property  to  an  extent  altogether,  including  said 
mortgage,  of  five  thousand  dollars  (i5,000X)0)  so 
that  it  will  bring  her  an  increased  rental,  and 
said  mortgage  shall  Include  all  expended  for 
improvements.  I  desire  that  said  mortgage 
shall  run  during  her  lifetime,  so  that  she  may 
not  be  tempted  to  sell  her  property.  To  the  end 
that  she  may  not  be  worrira  or  botiiered,  it 
shall  be  vrithout  fail  clearly  and  distinctly  stat- 
ed in  the  body  of  said  mortgage  that  she  is  not 
required  or  expected  to  pay  any  interest  on  said 
mortgage  during  her  lifetime,  but  the  mortgage 
shall  draw  the  legal  interest  after  her  death,  and 
if  she  sell  the  property  the  mortgage  shall  be- 
come  payable  at  once  to  my  said  niece.  I  desire 
my  friend  and  executor,  Dugan,  as  a  friendly 
service,  to  make  it  clear  to  her  that  this  is  a 
measure  for  her  protection  against  the  solicita- 
tions  of  persons  who  might  adviM  her  injudi- 
ciously. As  she  is  no  longer  young,  I  direct 
that  this  he  done  as  soon  as  possible,  and  I  au- 
thorize my  executors  to  sell  sufficient  of  my 
London-Arizona  stock  to  carry  out  this  provl- 
rion,  whenever  it  can  he  sold  for.  not  less  than 
half  its  par  value. 

"I  accord  to  my  executors  full  freedom  to  do 
this  according  to  their  own  judgment,  in  a  way 
that  shall  he  perfectly  satisfactory  to  my  said 
cousin.  I  do  not  want  her  to  be  harassed  or 
feel  that  her  home  is  endangeied  by  such  mort- 
gage. I  am  herein  making  farther  provision 
for  her. 

"But  in  case  she  has  sold  this  prc^terty  before 
these  directions  can  be  followed  oat*  then  the 
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one  tiioosand  (1000)  shares  which  I  contemplate 
to  have  used  for  the  said  purpose  shaU  be  held 
by  the  International  Trust  Company  for  her 
benefit  during  her  lifetime,  and  at  her  death  the 
stock  shall  go  to  my  said  niece,  Florence  Mac- 
Carthy, if  she  be  living  and  to  the  heirs  of  her 
body  if  she  be  dead,  and  if  she  be  dead,  leaving 
no  heirs  of  her  body,  then  it  shall  revert  to  my 
estate.  This  must  not  be  held  to  affect  the  oth- 
er provisions  herein  made  for  my  said  cousin 
Mary  or  for  my  said  niece  Florence." 

The  dalm  of  the  school  district  rests  upon 
the  elerenth  paragraph  of  the  wllL  I  set 
this  out  at  some  length,  not  because  of  the 
absolute  necessity  for  so  doing,  but  as  show- 
ing the  patriotic,  artistic,  and  humane  qplrlt 
of  the  mind  of  the  testator,  and  in  the  hope 
that  some  one  with  more  substantial  hold- 
Inc^  and  with  equal  iiatriotlsm  and  love  vt 
<dilldrett  and  of  nature,  may  see  Hie  way 
dear  to  follow  the  pathmiy  thus  marked 
out: 

"Eleventh.  The  remainder,  five  thousand 
(5,000)  shares,  shall  continue  to  be  held  in  trust 
for  the  benefit  of  the  public  schools  of  the  city 
of  Denver,  and  the  Income  shall  be  used  to 
vate  and  sustain  the  already  fine  character  of 
the  echoed." 

The  derlBor  then  mten  Into  detail  as  to 
the  manner  and  method  of  prortdlnir  prlBee 
as  follows:  The  Flta-Bfac  primary  teadiers^ 
cash  prizes;  the  Fitz-Mac  school  flower 
cash  prizes;  the  Fits-Mac  pupils'  flower  cast? 
prizes;  -  tha  Flta-Mae  window  hoat  casta 
prizes;  and  the  Fltz-Hac  puidl-beio  cash 
prizes.   He  then  rentes: 

"While  all  these  prizes  should  be  made  only 
large  enough  to  constitute  a  lively  incentive,  I 
desire  that  each  shall  in  turn  occasionally  be 
made  large  enough  to  create  a  decided  impres- 
sion on  the  minds  of  pupils  and  tbi^r  pamts. 

"When  money  is  in  hand,  I  desire  uat  occa- 
sional prizes  be  offered  for  the  beat  essays  on  the 
habits  of  native  Colorado  birds  and  animals,  and 
the  merits  and  pleasures  to  people  of  learning 
to  observe  and  study  their  habits  and  of  being 
kind  to  them.  It  would  be  well,  also,  in  my 
opinion,  to  offer  competitive  prizes  to  the  pupils 
who  report  cases  of  illegal  cruelty  to  animals 
and  children,  with  the  humane  view  of  securing 
relief.  These  reports  should  he  systematically 
made  to  the  proper  authority,  and  a  strict  ac- 
count kept  of  them,  to  encourage  the  children 
to  feel  their  influence  in  creating  public  senti- 
ment and  assisting  to  enforce  the  laws.  This 
should  tend  to  make  boys  and  girls  effective 
democratic  citizens  by  showing  them  that  the 
law  Is  king  in  a  democracy.  If  m^  purpose 
can  be  carried  out  intelligently  and  with  a  mod- 
erate degree  of  enthuaiasm  by  the  commissioD 
superintending  the  matter,  I  believe  It  will 
quickly  gain  public  approval  and  encourage 
wealthy  people  to  make  similar  proviuons,  all 
of  which  will  tend  to  correct  manifest  deficien- 
cies in  our  valuable  educational  system,  and 
render  school  life  less  monotonous  and  irksome 
to  children.  I  earnestly  commend  my  motive  in 
these  provisions  of  my  will  for  the  public  schools 
to  the  watchful  care  of  the  mothers  and  fathers 
of  Denver,  who  tax  themselves  with  such  gen- 
erous pride  in  the  duty  of  maintaining  our  no- 
tably excellent  public  schools.  I  do  not  desire 
or  intend  to  relieve  them  of  paying  echool  taxes. 
My  motive  is  only  to  add  someuiing  now  laddng 
that  will  give  brightness  and  an  intelUgrat  TCSt 
to  the  present  too  monotonous  school-life  of 
their  children.  If  they  take  interest  enough  in 
the  experiment  which  I  desire  to  inaugurate  to 
make  a  notable  success  of  It,  tiie  example  wU] 
spread  till  It  covers  the  country.  Our  fine  achool 
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houses  now  look  stark  and  dreary  from  the  oot- 
lide  to  children,  and  auggestiTe  only  of  weary 
drudgery.  Beautifal  window  boxes  and  flower 
beds  will  make  Qiem  look  cheerful  and  attrac- 
dv*.  I  wish  to  record  the  opinion  that  I  am 
inaugurating  a  movement  of  far-reaching  Im- 

Krtance,  and  my  hope  is  that  its  success  in 
mTer  may  be  made  so  impressive  by  the  cor- 
dial co-operation  of  parents  and  pupils  that 
wealthy  people  everywhere  will  quickly  provide 
for  its  adoption  in  their  own  localities.  I  love 
Denver  and  the  people  of  Denver,  who  have  al- 
ways been  encouraging  and  appreciative  to  me. 
I  have  long  sincerely  believed,  and  have  often 
pablicly  stated  Oie  belief,  that  they  are,  as  a 
whole,  the  brightest  and  most  sympathetic  and 
helpful  people  in  America,  full  of  ambition  and 
especially  proud  of  their  public  schools.  I 
testify  my  admiration  fOr  their  character  by 
leaving  for  the  help  ot  their  children  an  im- 
portant part  of  my  estate;  and,  trusting  con- 
fidently in  their  intelligeot  co-operation  in  giv- 
ing effect  to  my  purpose,  I  invoke  the  blessings 
of  heaven  upon  their  efforts." 

What  a  pity  that  Fits-Mac's  dream  was 
not  a  reality. 

[1,  J]  The  contention  of  the  BChool  district 
is  that  the  bequest  to  Mary  MacCartby  was 
ft  specific  legacy  of  certain  of  the  London- 
Arizona  stocks,  and  not  a  general  or  demon- 
strative legacy  under  the  will.  The  rule  of 
construction  In  such  cases,  together  with  a 
definition  of  these  several  terms,  was  well 
stated  by  Mr.  Justice  Campbell  la  the  case 
of  Nusly  V.  Curtis,  36  Cola  464,  85  Paa  846, 
7  li.  R.  A.  (N.  S.)  592,  U8  Am.  St.  Rep.  US, 
10  Ann.  Cas.  1134.  It  was  there  said: 

"The  only  question  raised  and  decided  below, 
and  the  only  one  presented  here,  is  as  to  the 
nature  of  this  legacy.  The  plaintiffs  in  error  say 
that  it  is  a  demonstrative  legacy,  and  therefore 
it  was  not  adeemed  by  the  testatrix  in  her  life- 
time. The  defendants  In  error  say  that  It  was 
a  specific  legacy,  and  was  subject  to  be,  and 
as  a  matter  of  fact  was,  adeemed  by  the  testa- 
trix in  her  lifetime  by  collecting  and  com- 
mingling it  with  her  other  funds.  It  is  suffi- 
ciently exact  for  our  present  purpose  to  say 
that  a  general  legacy  is  one  which  is  payable 
out  of  Qie  general  assets  of  a  testator's  estate, 
Buch  as  a  gift  of  money  or  other  thing  in  quan- 
tity, and  not  in  any  way  separated  or  diatin- 
gnished  from  other  things  of  like  kind.  A  spe- 
dflc  legacy  is  a  gift  by  will  of  a  specific  article, 
or  ft  particular  part  of  the  testator's  estate, 
which  is  identified  and  distinguished  from  all 
others  of  the  same  nature,  and  which  is  to  be 
satisfied  only  by  the  delivery  and  receipt  of  the 
particular  thing  given.  A  demonstratrre  legacy 
partakes  of  the  nature  of  both  a  general  and 
specific  legacy.  It  is  a  gift  of  mon^  or  other 
property  <^arged  on  a  particular  fund  in  such  a 
way  as  not  to  amount  to  a  gift  of  the  corpus  of 
the  fond,  or  to  svince  an  intent  to  relieve  the 
gmeral  estate  from  liability  in  case  the  fund 
Calls.  A  specific  bequest  is  subject  to  ademptian, 
but  such  u  not  true  of  a  general,  or  a  demon* 
stratlve,  legacy.  *  •  •  In  ascertaining  the 
nature  of  a  given  legacy,  some,  but  not  much,  aid 
is  to  be  derived  froop  the  adjudicated  cases.  The 
question  is  one  of  intent,  to  be  gathered  from 
the  language  used  in  creating  it,  in  the  light  of 
the  rircumstances  of  the  testator  and  the  prop- 
erty which  bs  is  disposing  of  in.  his  will." 

It  win  be  obBerrea,  from  a  careful  abdy 
of  tbe  bequest  to  Mair  ADacGarthy,  that  It 
oontainB  no  spedflc  bequest  wltlito  this  def- 
Initioii.  The  Intent  Is  plain  from  the  lan- 
snage: 


To  provide  for  her  snfflciently,  yet  very  Ju- 
diciously, is  the  first  desire  of  my  heart."  "I 
do  not  desire  to  leave  her  any  legacy  to  be 
distributed  again  to  her  innumerable  heirs  up- 
on her  death."  "I  accord  to  my  executors  full 
freedom  to  do  this  according  to  their  judgment 
in  a  way  that  shall  be  satisfactory  to  my  said 
cousin." 

Then  tbe  geaml  direction  to  tbe  execti- 
tors  to  purchase  any  mortgage  on  her  boose, 
to  make  improTementa  <m  her  bouse,  so  that, 
all  told,  they  may  take  a  mortgage  on  ber 
premises  not  to  exceed  $5,000,  without  inter- 
est during  her  lifetime,  to  be  held  In  trust 
for  another  until  her  death.  No  stock  is 
specifically  mentioned,  and  none  specifically 
directed  to  be  sold,  to  accomj^ish  tbis  pur- 
pose. The  Intent  to  be  gathered  from  all 
these  declarations,  and  others  not  referred 
to  here,  is  plain:  To  care  for  this  aged  rda- 
ttve  during  her  lifetime,  and  this  to  be  from 
the  estate  as  a  whole.  It  Is  tme  that  jffo- 
vision  is  made  that,  in  case  tbe  house  of 
Mary  McCarthy  shall  have  been  sold,  then 
1,000  shares  of  tbe  mining  stock  is  to  be 
held  In  trust  for  ber  during  ber  lifeUma 
But  tbis  alternative  situation  did  not  aris^ 
and  Is  therefore  not  to  bl  considered. 

[}]  But  tbe  school  district  can  bare  no 
claim  to  the  general  estate  in  any  erait 
Its  l^cy  was  ctmflned  absolutely  and  def- 
initely to  tbe  Income  from  S,000  shares  of 
tbe  mining  stock,  and  was  without  question 
a  specific  bequ^  of  the  Income  from  sudi 
stock  alonew  ^Hiis  is  empbasized  the  state' 
ment  that: 

"I  estimate  that  the  income  of  the  stock  will 
average  one  year  with  another,  for  a  long  period 
at  least,  a  dollar  a  share  annually,  and  this 
fund  should  receive  ultimately  the  income  of 
7,000  shares.  All  prizes  from  this  fund  shall  be 
open  to  both  sexes,  regardless  of  color,  religion, 
or  nationality." 

So  that,  whatever  may  be  said  to  be  tbe 
tights  of  Mary  McCarthy  under  the  will,  it 
is  plain  that  tbe  school  district  can  have  no 
other  claim  than  to  the  Income  from  tbe 
spedflc  number  of  shares  at  stodt  so  be- 
queathed In  trust  for  Its  uses  as  spedfled  in 
the  will.  The  school  district,  therefoi^  can 
bare  no  interest  In  this  suit. 

In  our  opinion  tbe  judgment  of  the  county 
court  was  rlg^t,  and  should  be  affirmed. 

Tbe  judgment  Is  affirmed. 

OABBEBT,  a  J,,  and  GABBIODBS,  J., 
concur. 


SraNN  T.  PEOPLE,  on  Inf.  of  RUSH, 
Dist.  Atty.,  et  aL   (No.  8348.) 

(Sopreme  Court  of  Colorado^    June  7,  1910.7 

1.  OmcBBS  —  O1.&8SXFIED  Civn,  Sebt- 
ice  —  constbucnon  of  statute  —  state 
Gaub  and  Fisb  Coumission. 

Const,  art  12,  |  1,  provides  that  every 
holder  <d  any  civil  office  under  tbe  state  shall 
exercise  the  duties  of  his  office  until  his  suc- 
cessor is  duly  qualified.  Laws  1907,  p.  262.  re- 
lating to  civil  service,  providing  by  section  10 
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that  tbe  qualified  service  aboold  iaclade  all  ap- 
pointiTe  officen  and  emplt^te  in  state  institu- 
tions, and  tliat  all  persons  m  the  classified  serv- 
ice when  the  act  became  effective  should  retain 
their  positions  until  removed  therefrom  under 
its  provisions,  was  amended  by  an  initiative  act 
effective  Januairy  22,  1913  (Laws  1913,  p.  682), 
■o  as  to  provide  that  all  appointive  officers  and 
employes  in  the  civil  service  of  the  state  should 
be  included  in  tbe  classified  service,  and  by 
omitting  tbe  provision  as  to  persons  in  office 
when  the  act  took  effect.  Defendant  on  May 
3,  1911,  was  appoioted  state  game  and  fish  com- 
missioner, which  office  be  continued  to  hold 
for  a  term  of  two  years  and  then  held  over  as 
a  de  facto  officer,  and  on  January  26,  1014,  re- 
lator, who  by  examination  had  gone  upon  tbe 
eligible  list,  on  certificate  to  tbe  Governor,  was 
appointed  to  the  office  and  qualified.  Held,  on 
quo  warranto  for  possession  of  the  office,  that 
amended  section  10  extended  only  to  those  who 
bad  or  should  take  an  examination  and  show 
the  necessary  qualifications,  and  did  not  put 
defendant  on  any  classified  list,  so  as  to  entitle 
bim  to  hold  office  until  removed  on  charges,  and 
that  relator  was  entitled  to  the  office. 

iBd.  Note.— For  other  cases,  see  Officers,  Cent 
I  13 ;  De&  Dig.  ^11.] 

2.  Officebs  «s»11  —  Appointment  —  Civil 

Sebvice  Law— Cokbtbuction. 

Tbe  Civil  Service  Law  (Laws  1907,  p.  202), 
as  amended  by  initiated  act  of  January  22, 1913 
(Lawa  1913,  p.  tiS2)*  should  be  liberally  con- 
strued to  enforce  its  object  of  promoting  the 
efficiency  of  the  service,  by  employing  only  per- 
sons who  have  shown  by  examination  the  quali- 
fications for  positions  therein,  and  of  not  put- 
ting or  keeping  in  the  service  persons  who  have 
not  so  qualified. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  8  13;  Dec  Dig.  «=9ll.l 

Error  to  District  Court,  City  and  County 
of  Denver;  John  H.  Denlsoo,  Judge. 

Quo  warranto  by  tlie  People  of  tbe  State 
of  Colorado,  on  the  Information  of  John 
Rush,  District  Attorney,  and  Walter  B,  Fra- 
ser,  against  James  A.  Shinn.  Judgment  for 
relators,  and  defendant  brings  error.  Af- 
flnoed. 

Bryant,  Nye  &  Malbum,  John  A.  Ewlng, 
A.  T.  Monson,  and  Frazer  Anudd,  all  of  Den- 
ver, for  pUilntiff  In  error.  John  A.  Rush, 
Dlst  Atty.,  of  Denver  (John  Bamett,  John 
Campbell,  and  Frank  McLaughlin,  all  of  Den- 
ver, of  counsel),  for  defendants  la  error. 


BAILEFY,  J.  [f]  On  Uay  8cd,  1011,  the 
Governor  appointed  James  A.  Shlnn  to  be 
State  Game  and  Fish  Commissioner,  for  a 
term  of  two  years,  and  be  continued  nnlo- 
termptedly  to  bold  and  exercise  the  duties 
of  bis  office  for  that  period,  and  thereafter 
held  over,  abiding  tbe  quallflcatlon  of  a  law- 
ful successor,  under  Section  1  of  Article  XII 
of  the  Ccmstitutlon,  which  reads: 

"Every  person  holding  any  civil  office  under 
the  state  or  any  municipality  therein,  shall,  un- 
less removed  according  to  law,  exercise  the 
duties  of  such  office  until  his  successor  Is  duly 
qualified.   •   •  •» 

In  March,  1907,  the  General  Assembly  pass- 
ed a  law  in  relation  to  civil  service  in  state 
Institutions  and  municipalities.  Section  10  of 
that  act  reeds  as  follows: 


"Sec.  10.  Except  as  specified  in  Section  11. 
the  classified  service  under  this  act  shall  Inclode 
all  employ^  of  the  civil  service  commissioii, 

and  all  appointive  officers  and  employes  in  State 
lostitutiuns,  and  in  cities  of  tbe  first  and  sec- 
ond class,  whether  organized  under  general  law 
or  special  charter,  whesever  any  sach  dties 
shall  adopt  this  act  as  hereinafter  provided. 
Tbe  City  and  County  of  Denver  and  any  city 
organized  under  article  XX  of  tbe  Constitution 
may  avail  itself  of  the  provlfdons  of  this  act 
"AH  persons  occupying  positions  in  the  elas«- 
fied  service  when  thu  act  takes  effect  shall  re* 
tain  their  positions  until  reoioved  therefrum  un- 
der its  provisions." 

At  the  time  of  tbe  app(dntment  of  Shlnn, 
neither  tbe  office  of  Game  and  Fish  Ctnmifs- 
sloner  nor  any  position  in  that  d^rtment 
was  in  the  classified  servtoe.  At  the  elec- 
tion of  1912,  by  an  initiated  act  wUch  went 
Into  effect  January  22nd,  1913,  the  dvU  serv- 
ice law  adopted  in  1907  mas  amended,  and 
Section  10  thereof  was  made  to  rrad  In  part 
as  follows: 

"Sec.  10.  All  appointive  officers  and  employ^ 
in  tbe  Civil  Service  of  the  State  and  of  all 
State  Institutions  shall  be  included  in  the  clas- 
sified service,  except,"  etc 

From  Section  10  as  amended  tlie  [vovlsiui 
"All  persons  oocupylng  iwsiUons  in  the  classi- 
fied sen'lce  when  this  act  takes  effect  shall 
retain  their  positions  until  removed  there- 
from under  Its  provisions"  was  omitted. 

In  this  case  there  Is  no  dispute  but  that  the 
term  of  Shlnn  under  his  appointment  bad  ex- 
pired. It  Is  admitted  that  he  was  holding  as 
a  de  facto  officer  under  Section  1  ot  Article 
XII,  supra,  until  his  successor  sb<»ild  be 
qualified.  The  dvU  service  acts  of  1907  and 
1913  were  the  guides  for  persons  who  desired 
to  bring  themselves  within  their  provisions. 
They  required  those  seeking  positions  In  the 
civil  service  of  the  state  to  submit  to  an  open, 
competitive  examination,  the  passing  of 
which  with  a  grade  above  seventy  per  cent 
entitled  them  to  be  placed  on  on  eligU}le  list, 
from  which  persons  to  fill  positions  fn  tbe 
public  service  were  to  be  chosen.  At  the  time 
this  law  became  effective  the  state  had  la  Its 
employ  a  number  of  persons,  including  Sbinn, 
who  had  been  appointed  for  fixed  terms.  On 
December  23rd,  1913,  an  open,  competitive  ei- 
amlnation  was  held  by  the  Civil  Service  Com- 
mission to  create  an  eligible  list  from  which 
the  Governor  could  name  a  successor  to 
Shlnn,  who  declined  to  take  the  examlnaUoc, 
and  did  not  in  any  way  attimipt  to  nmply 
with  the  requirements  of  the  civil  service  law 
in  this  respect.  Fraser,  the  claimant  to  tbe 
office,  was  examined  with  others,  and  passed 
with  tbe  highest  grade.  On  January  2Gtb, 
1014,  the  Governor  made  a  requisition  on  the 
Civil  Service  Commission,  and  Fraser  was 
certified  as  a  proper  person  for  appolntmeat 
to  the  office.  On  January  27tb,  1914,  he  was 
appointed  and  presenUy  thereafter  duly  qual- 
ified. After  qualification  he  made  demand  on 
Shlnn  for  possession  of  the  office,  whldi  was 
refused,  and  thereupon  filed  in  tbe  District 
Court  of  Denver,  through  the  District  Attor- 
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nejr,  mia  nctkm  In  quo  warranto  to  try  title 
to  the  office.  Upon  trial  Fraaer  was  declared 
to  tie  entitled  to  tlte  otBe&  and  was  placed 
Qwreln  under  Jadgmwt  and  decree  of  the 
District  Coart,  which  this  court  declined  to 
npersede.  Sldnn  proeecatee  this  writ  of  er- 
ror to  the  jndgmait  and  order  of  the  District 
Court  tn  &Tor  of  Fraser. 

It  Is  contended  hy  connael  that  by  virtue 
of  the  proTisfaHiB  of  Section  10  of  the  initiat- 
ed Mil,  which  reads:  "All  aiHK^tlre  officers 
and  employte  In  the  dvil  service  of  the  state 
aad  of  all  state  inBtituti<HQB  .shall  be  includ- 
ed in  the  classified  aerrice,"  Shlnn  was  put 
Id  the  dasalfled  service,  and  that  he  could 
not  be  remored  except  under  Section  16  of  the 
act,  whldi  provides  that  discharges  from  the 
diasifled  service  or  reduction  in  grade  and 
compoiaaUon,  or  both,  may  only  be  made  for 
cause  after  notice  and  hearing. 

This  contention  calls  for  a  c<mstnictlon  of 
that  portion  of  amended  Section  10.  upon 
which  Shlnn  relies  to  retain  office.  By  the 
rtatote  of  1907,  In  practically  the  same  lan- 
goage  as  is  used  in  amended  Section  10,  It 
was  declared  that: 

"The  clanlGed  service  under  this  act  shall  in- 
clude all  employ^  of  the  civil  service  commia- 
sion,  and  all  appointive  officers  and  employes 
In  State  institutions,"  etc 

This  provision  Is  as  broad  In  Its  signifi- 
cance, so  far  as  It  affects  appointive  officers 
and  empIoy6s  who  were  then  brought  Into 
the  classified  service,  as  Is  amended  Section 
10,  which  merely  extends  and  enlarges  that 
list  The  legislature  deemed  it  necessary,  In 
order  to  make  Section  10,  as  originally  enact- 
ed, apply  to  persons  occupying  positions  then 
brought  into  tbe  classified  service,  to  thus 
provide: 

"All  persoDs  occupying  positions  In  the  classi- 
fied service  when  this  act  takes  effect  shall  re- 
tain their  positions  until  removed  therefrom  un- 
der its  piovisiona.'* 

[>]  ThlB  proTlBlon  was  omitted  from  the 
act  of  1918,  which  is  a  clear  legAslatlve  deda- 
rati<ni  that  It  was  not  tbe  intent  of  the  peo- 
ple»  by  tbe  initiated  act,  to  have  it  apply  to 
persona  occupying  positions  In  the  classified 
senrlce  who  bad  not  qualified  by  taking  the 
required  examination.  Tbe  wuiaslcm  of  this 
panagrapb  negatives  the  contention  of  counsel 
for  Sbinn  that  by  the  provision  In  question 
he  penonally  was  placed  in  tiie  daaaifled 
■ervtcb  Tlie  manifest  intenti<m  ot  tbe  peo- 
ple in  view  ot  all  tbe  prorlslonB  of  the  civil 
service  law,  was  to  make  the  provision  of 
amended  Section  10  apply  to  appointiTe  offices 
and  to  fl»  positions  to  be  filled  rather  than 
to  persona.  Tbe  scope  of  the  application  of 
tbis  law  is  to  be  gathered  from  all  of  Its  pro* 
visions  wbidh  must  be  considered  together  to 
correctly  ascertain  Its  meaning.  It  should  be 
liberally  const  rued  to  enforce  its  ostensible 
object,  yrblcb  Is  to  promote  the  efficiency  of 
the  dvll  service  by  employing  persons  only 
who  have  shown  by  proper  examioatl<m  qual- 
IflcfttlODs  for  positions  therein,  and  not  to 


pot  In,  or  ke^  in  the  service,  persons  wbo 
hare  not  so  qualified.  Thus  considered  and 
thus  construed,  Shlnn  was  never  in  the  classi- 
fied service.  The  at^licatkm  of  the  law 
tends  only  to  those  who  have  taken  an  ex- 
amination and  thereby  showed  the  necessary 
qualifications,  and  to  those  who  should  do  so 
ta  the  future.  Shinn  Is  in  neither  of  these 
classes,  and  manifestly,  therefore,  was  nei- 
ther nnder,  nor  entitled  to  the  protection  of, 
the  dvil  service  law.  To  hold  otherwise 
would  be  contrary  to  the  spirit  of  tbe  act  and 
would  nullify  its  primary  purpose,  rendering 
It  Ineffectual  to  accomplish  the  object  sought 
by  Its  passage 
Judgment  affirmed. 

GAJE^satT,  0.  J.,  and  WHITB,  J.,  cmcor. 


TOWNBR  T.  SOHAFFNTT.    (No.  8221.) 
(Sapreme  Oenrt  of  Oolorado.    June  7,  1915.) 

1.  AnvEBSB  Possession  «=>85— REquisiTis— 
Color  of  Title. 

In  an  action  to  quiet  title,  where  defend- 
ant set  up  the  defense  of  adverse  possession, 
testimony  that  she  bad  purcbaaed  tlie  property 
under  a  warranty  deed,  duly  achnowledged  and 
recorded  In  the  usual  form  and  without  reser- 
vations or  exceptions^  for  a  stated  sura  of  mon- 
ey, was  sufficient  to  sustain  a  finding  that  she 
occupied  under  color  of  title. 

[Kd.  Note.— ror  other  cases,  see  Adverse  Pos- 
session. Cent.  Dig.  H  813,  498-503,  656,  657, 
GdO,  608,  688-090;  Dec  Dig.  «»85.] 

2.  Advebss  Possession  ^»95— Rsquxsms— 
Patueht  or  Taxes. 

In  an  action  to  quiet  title,  evidence  that 
defendant  had  paid  the  taxes  on  the  land  in 
qijfestion  for  13  years  with  tiie  exception  of  half 
a  year  was  sufficient  to  sustain  a  findiDK  that 
she  had  paid  taxes  for  seven  consecutive  years. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
Bession,  Cent.  Dig.  S8  &30-532;  Dec  Dig. 
95.] 

3.  Advebsb  Possession  ^=»114— Rbquisiteb- 
Occupation. 

Where  adverse  possession  was  set  Dp  as  a 
defense  in  an  actira  to  quiet  title,  evidence  that 
plaintiff  had  planted  some  vegetables  on  the 
premises,  and  that  he  planted  some  potatoen 
another  year  and  paid  for  cutting  weeds  in  still 
another  year,  bu.t  had  not  incloaed  the  laud, 
was  iusnfficieot  to  overturn  a  finding  that  tbe 
land  had  remained  vacant  since  Its  purchase  by 
defendant 

[Ed,  Note.— For  other  cases,* see  Adverse  Pos- 
session. Gent.  Dig.  H  682,  6St.  685,  680;  Dec. 
Dig.  «^U4.] 

4.  AnvEBSB  FossxBSZON  <|  i»PB  naquisiTgs — 

SXATUncS. 

Under  Rev.  St  1908,  S  4090,  relating  to 
adverse  possession  under  payment  of  taxes, 
where  defendant  occupies  land  under  color  of 
title  and  pays  taxes  for  seven  successive  years 
and  tbe  property  remains  vacant  for  such 
period,  she  must  be  adjudged  to  be  the  legal 
owner  of  such  laud  to  the  extent  of  her  paper 
title  thereto. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S§  525-527 ;  Dec.  Dig.  <g=» 
93.] 

5.  Adverse  Possession  ^=>60— Rsquisitbs— 
Hostile  Possession. 

Plaintiff,  in  a  suit  to  quiet  title,  doraigned 
title  through  a  trust  deed  executed  by  a  corpo- 
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retipn  which  was  the  common  (oorce  of  title. 
Defendant  deraigned  title  through  the  eanie  cor- 
poration by  warranty  deed,  executed  aiibsequent 
to  the  execution  of  the  tnnt  deed.  The  trust 
deed  was  later  foreclosed,  and  defendant  re- 
mained in  possession.  Jfeld.  that  defendant's 
deed,  at  least  after  the  foreclosure,  constituted 
B  hostile  claim  suffident  to  support  adverse  pos- 
session. 

[Ed.  Note.— For  other  casps.  see  Adverse  Poe- 
sessioD,  Cent.  Dig.  H  282-312.  823,  828;  Dee. 
Dig.  «s>60.] 

Error  to  District  Coart,  Cl^  and  Ooonty 
of  Denver;  James  B.  TellOT,  Judge. 

Action  by  Reginald  V.  Towner  against 
Uargaretba  Schafbilt  There  was  a  Jndg- 
meot  for  defendant,  and  plalntUE  brings  er^ 
ror.  AfUnned. 

Isham  R.  Howze,  of  Denver,  for  plaintiff 
In  error.  Albert  T.  Orahood,  of  Denver,  for 
defoidant  In  error. 

HILL.  J.  Tbis  action  was  Instituted  by 
the  plaintiff  in  error  to  quiet  his  alleged  title 
to  four  lots  in  Berkeley.  The  complaint 
was  in  the  usual  form.  It  alleges  ownership 
la  fee,  possession,  and  that  the  defendant 
claims  an  adverse  interest  therein,  etc.  Trial 
was  to  the  court,  which  found  the  issues  in 
favor  of  the  defendant  and  entered  decree 
quieting  her  title  to  the  lots  as  against  the 
platntiff,  who  brings  the  case  here  for  review. 

The  defendant  pleaded  four  separate  de- 
fenses ;  If  any  one  was  good  and  is  support- 
ed by  competent  testimony,  the  Judgment 
should  be  affirmed.  The  substance  of  the 
fourth  is  ttiat  the  premises  are  and  were  va- 
cant and  unoccupied  land ;  that  the  defendant 
acquired  and  is  now  holding  it  as  owner  In 
fee  under  claim  and  color  of  title  made  in 
good  faith  by  warranty  deed  from  one  Jonas 
W.  Benton,  bearing  date  February  1,  1893, 
duly  recorded,  etc.,  and  that  she  has  paid, 
during  all  of  said  time,  all  taxes  and  assess- 
ments of  every  kind  l^ally  assessed  against 
it  for  a  period  of  more  than  seven  years  im- 
mediately prior  to  the  commencement  of  this 
action.  This  suit  was  instituted  June  13, 
1911. 

[1-3]  The  testimony  discloses  that  the  de- 
fendant, in  good  faith,  made  purchase  of  this 
property  from  Jonas  W.  Benton,  who  gave  to 
her  a  warranty  deed  therefor,  bearing  date 
February  1, 1S93,  acknowledged  February  7th 
and  recorded  February  20th,  foUowii^;  that 
this  deed  was  In  the  usual  form,  and  contains 
no  reservations  or  exceptions;  that  the  de- 
fendant paid  $700  for  the  lots  and  has  paid 
all  taxes  assessed  against  them  for  the  years 
1894  to  1913,  iuclusive,  with  the  exceptions 
of  the  flrst  half  of  the  taxes  for  the  year 
1898.  Eliminating  the  first  half  of  the  1S98 
taxes  and  the  four  years  preceding  paid  by 
her,  it  still  leaves  the  taxes  for  13  consecu- 
tive years  paid  by  her  under  claim  of  title, 
evidenced  by  warranty  deed  of  record.  The 
testimony  is  conflicting  as  to  the  lots  being 
vacant  and  unoccupied  from  1808  to  1911. 


The  plalntlfTs  testimony  Is  to  the  affect  that 
he  purchased  them  in  April,  1908,  and  se- 
cured his  deed  November  Ist  following,  which 
was  recorded  February  3,  1009;  that  be  had 
some  vegetables  planted  on '  them  in  1908, 
but  did  nothing  In  1909,  but  that  a  neifl^bor 
did;  that  he  put  part  in  potatoes  in  1910 
and  paid  for  cutting  the  weeds  in  191L 
There  was  no  testimony  that  be  ever  had 
them  inclosed,  and  he  admits  that  be  had 
never  paid  any  taxes  on  them  up  to  the 
time  of  the  Institution  of  this  action.  The 
defendant's  testimony  Is  to  the  effect  that  at 
the  time  of  her  purcbaqe  in  1803,  her  bus- 
band,  as  her  agent,  went  upon  the  lots  and 
took  possession ;  that  tbey  intended  to  bnlld 
upon  them ;  that  they  were  then  vacant  and 
unoccupied,  and  have  been  ever  since;  that 
some  one  planted  some  vegetables  on  them  one 
year,  not  all  over,  but  Just  a  spot  here  and 
there ;  that  this  was  10  to  IS  years  prior  to 
1913;  that  the  def«idant  or  her  agent  did 
not  know  who  did  It,  but  were  told  It  was 
some  one  In  the  neighborhood;  that  It  was 
done  without  the  defendant's  consent;  that 
as  soon  as  the  defendant  learned  that  the 
plaintiff  made  claim  to  the  lots  (which  was 
shortly  before  the  institution  of  the  suit)  her 
husband  went  to  him  and  asked  him  by  what 
right,  etc,  and  asserted  her  title  to  them: 
that  the  defendant  talked  to  bis  wife  and  told 
her  that  she  owned  the  lots,  also  to  a  Mr. 
Walker,  who  It  appears  was  an  officer  or 
agent  of  the  corporation  that  conveyed  them 
to  the  plaintiff;  that  he,  Walker,  wanted  to 
settle  the  matter,  hut  that  the  defendant, 
through  her  husbdipd,  declined  and  Informed 
him  that  the  property  was  theirs,  etc  Sec- 
tion 4090,  R.  S.  1008,  In  part,  reads: 

"Whenever  a  i)er8on  having  color  of  title, 
made  in  good  faitb,  to  vacant  and  onoccupied 
land,  shall  pay  all  taxes  legally  assessed  there- 
on for  seven  successive  years,  he  or  she  shall 
be  deemed  and  adjudged  to  be  the  legal  owner 
of  said  vacant  and  unoccupied  land  to  the  ex- 
tent and  according  to  the  purport  of  his  or  her 
paper  title.  *  •  *  Provided,  however,  If  any 
person,  having  a  better  paper  title  to  said  va- 
cant and  unoccupied  land,  shall  during  the  said 
term  of  seven  years,  pay  the  taxes  assesaed  oo 
bald  land  for  any  one  or  more  years  during  the 
said  term  of  seven  years,  then  and  in  that  case 
such  person  seeking  title  under  daim  of  taxes 
paid,  his  heirs  and  assigns,  shaU  not  be  en- 
titled to  the  benefit  of  this  section." 

[4]  When  the  testimony  Is  considered  as  a 
whole.  It  is  sufficient  to  support  ttae  court's 
findings  which  sustain  the  defendant's  title 
under  tbls  section  bo  far  as  color  of  title, 
the  paymrat  of  taxes  for  seven  successive 
years,  and  the  vacancy  of  the  property  dur^ 
lug  this  period  is  concerned.  When  these 
matters  take  place,  If  performed  in  good 
faith,  the  provisions  of  the  statute  are  un- 
coDditionaL  It  states  that  .he  or  she  shall  be 
deemed  and  adjudged  to  be  the  l^al  owner 
of  said  vacant  and  unoccupied  land  to  the 
ext«it  and  according  to  tfae  purport  of  bis  or 
her  paper  title:  Knight  v.  lAwrence,  19 
Gola  425,  86  Pac.  242;  SdUageter  v.  Onde, 
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30  Colo.  810.  70  FftC.  428;  Eniplie  Co.  v. 
UoweU,  22  Oolo.  App.  684.  126  Pac.  1096; 
WebbCT  T.  Wannemaker,  30  Goto.  423,  89 
Pac.  780. 

•  [S]  Wbll»  conoedlng  tha  atatements  last 
made  to  be  tbe  proper  meaaing  of  tbe  statr 
counsel  urge  tbat  the  color  of  title  In- 
tended miut,  <tf.neceB^t7.  be  taoatOe  to  tbe 
real  owner  tbe  same  aa  liostiUty  of  poasee- 
alon  under  se^n  4089.  Ber.  Stats^  and  it 
Is  contended  tbat  snch  was  not  tbe  case  here, 
and  in  no  event  could  be  prior  to  May  4. 
1899,  for  the  following  reasons :  Th9  record 
discloses  tbat  the  Denver  I^d  ft  Security 
Company  was  the  common  aonrce  of  title; 
tbat  upon  tbe  16th  day  of  February,  1888,  It 
executed  Its  trust  deed  upon  this  and  a  large 
amount  of  other  property  to  secure  tbe  pay- 
mtsit  to  one  Walker  of  a  large  amount  of 
money;  that  tbls  deed  of  trust  was  fore- 
dosed  and  a  large  portion  of  tbe  property. 
Including  fbe  lots  In  question,  sold  and  a 
trustee's  deed  Issued  therefor  upon  Hay  4, 
1809,  recorded  May  6th;  that  the  plalntUf 
deralgns  title  through  this  trust  deed;  that 
the  def^dant  deralgns  title  through  the  Den- 
rer  lAud  ft  Security  Company,  whose  war- 
TBaty  deed  to  these  lots  was  executed  snbse- 
Quent  to  tbe  execution  and  recording  of  this 
deed  of  trust,  and  which  makes  it  subject 
thereto,  which  it  is  alleged  was  a  valid  lien 
thereon,  to  put  it  in  another  way,  that  the 
title  to  tbe  property  stood  In  the  name  of 
tbe  trustee  at  tbe  time  of  the  ezecnUon  of 
tbe  security  company's  warranty  deed,  as 
well  as  at  tbe  date  of  the  Benton  deed  to 
tbe  deftedant  in  February,  1803,  tor  which 
reason  the  defendant/s  deed  was  not  a  hostile 
claim  to  tiie  source  of  title  under  which  the 
plaintiff  acquired  tiie  property;  that  the  fact 
that  the  Indebtedness  secured  by  the  deed 
of  trust  might  be  defeated  by  the  statute  of 
Umitattons  did  not  make  any  difference,  for 
the  reason  this  court  has  heretofbre  held 
that  this  does  not  prevent  the  foreclosure  of 
a  trust  deed  containing  a  power  of  sale  as 
this  one  did ;  hence  fliat  tbe  defendant's  ti- 
tle was  at  no  time  hostile  to  tbat  of  tbe 
plaintiff  and  his  grantors,  or  at  least  that 
such  IiostlUtT  did  not  commence  until  May 
4,  1880;  tbat  up  to  that  time  her  claim  of 
ownership  must  be  presumed  to  be  the  equity 
of  redemption  imly  subject  to  tbls  deed  of 
trust,  and  not  in  conflict  witli  it;  hence  was 
not  held  in  good  faltli  as  a  hostile  title,  at 
least  so  long  aa  it  was  subject  to  ttala  deed 
of  trust 

Accepting  for  tbe  purposes  of  thlseaa^  but 
without  deciding,  that  the  plalntUTs  claim 
of  color  of  title  in  good  talih  was  not  hostile, 
and  could  not  thus  become  until  May  4, 1809, 
when  the  trust  teed  was  foredoaed  and  the 
trustees  deed  placed  of  record,  we  are  unable 
to  see.  how  It  can  diange  tba  conditions. 
We  cannot  agree  ^t  it  was  not  a  hostile 
title  in  good  faith  after  the  forecloeureu  This 
suit  was  not  instituted  until  June  13,  1011 ; 


at  tbls  time  the  defendant  bad  paid  all  tam 
for  the  years  1800  to  1911,  inclusive,  12 
years,  having  on  July  24,  1809,  paid  the  sec- 
ond half  of  the  taxes  for  the  year  1808,  and 
thereafter  paid  them  all  as  they  became  due 
up  to  February  26,  1013,  when  she  paid  the 
1012  taxes,  having,  on  January  10,  1011,  paid 
in  full  tbe  taxes  for  the  year  1010,  hence, 
accepting  the  courts  findings  In  favor  of  the. 
defendant  to  Include  tbe  property  being  va- 
cant and  unoccupied  as  alleged  in  the  an- 
swer. It  discloses  tbe  payment  of  all  taxes 
under  color  of  title,  ete..  In  good  faith  from 
May  4. 1800,  up  to  June  13,  1011,  a  period  of 
over  seven  consecutive  years,  during  which 
time  all  of  these  matters  required  by  tbe 
statute  transpired  concurroitly,  for  whidi 
reason  it  was  proper  that  she  be  adjudged 
the  owner  according  to  the  purport  of  ber 
paper  title.  Schlageter  v.  Gude,  30  Colo.  310. 
70  Pac.  428 ;  Parker  v.  Betts,  47  Colo.  428, 
107  Pac.  816;  1  Qyc  1105. 

Tb6  judgment  la  affirmed. 

Affirtned. 

GABBEBT,  C  J.,  and  0ARBIGUB8,  J., 
concur. 


MEEK  et  aL  V.  SMITH.    (No.  8000.) 
(Snpreme  Court  of  Colorado.    Jane  7,  1016.) 

1.  COBPOKATIOHS   «S»496  lilABIUTT  fOS 

TOBTS— CONSPIBACT. 

A  corporation  may  be  held  liable  in  dam- 
ages for  torts  committed  In  pursuaace  of  a  con- 
spiracy to  whicli  it  is  a  party  to  tbe  same  ex- 
tent as  an  IndividnaL 

[Ed.  Note.— For  other  eases,  see  Corporationa, 
Cent  Dig.  {  1007;  Dec.  Dig.  «=»4e6.1 

2.  cokpobations  *=»423  —  tobts  ~  acts  of 
Aqknt. 

A  covporatioD  aa  an  individual  ia  liable 
for  injuries  suffered  by  a  third  person  from  an 
act  of  its  agent  done  in  the  dischai^e  of  his 
duties  and  within  the  apparent  scope  of  his 
authoril^,  though  the  agent  has  di»HMyed  bis 
Instractiona. 

[Ed.  Note.— For  other  casM,  see  CorponitlonB, 
Omt  Dig.  H  1692-1606;  Dec  Dig.  «»423.] 

3.  Falsb  Impbisonment  <^31— Evidence— 
StnrJCiENCT. 

In  an  action  for  damages  for  false  impris- 
onment, evidence  held  to  warrant  judgment  for 
plain  tiff. 

[Fd.  Note.— For  other  caws,  see  False  Im- 
prisonm»t  Cent  l^.  |  108;  Dee.  Dig.  «=» 
31.1 

4.  TBOVBB  Aim  COITVXBBIOir  ^S»40  XlTl- 

OENca. 

In  an  action  for  conversion,  evidence  held 
to  sustain  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  H  23St-244:  Dec.  Dig. 
«=»40.] 

5.  Evidence  «=»110— Rbs  Oista— Tobib  — 

Pao  VOCATION. 

In  an  action  by  plaintiff,  who  was  a  news- 
paper pnbllaher,  for  damaces  for  her  deporta- 
tion end  the  destruction  of  her  printioj  plant, 
it  appeared  that  the  provoking  article  was  writ- 
ten on  March  22d.  Four  days  latet  a  mass 
meeting  was  held,  and  on  the  two  days  succeed- 
in?  the  wronfcs  to  plaintiff  were  committed. 
Iletd  that,  while  provocation  occurring  concur^ 
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rently  with  the  acts  charged  li  admissible  as 
part  of  the  res  gests  and  in  mitigation  ot 
damages,  the  provocation  in  this  case  was  re- 
mote and  coald  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  30S-306;  Dea  Dig.  ^119.] 

6.  TniAL  «=>278  —  InsTBUmoNS  —  Spbcifio 
Objections. 

To  be  considered,  objections  to  an  instruc- 
tioQ  must  be  speciAc,  and  where  a  general  ob- 
jection Is  followed  by  a  specific  one  the  spe- 
cific one  supplants  it. 

[Ed.  Note.— For  other  rases,  see  Trial,  Gent 
Diic.  M  mi,  6S9;  Dec.  Dig.  ^278.] 

7.  Trial  «=>191  —  Inbte0ction8  —  Assump- 

TTON. 

An  instmctton,  in  an  action  for  the  con- 
version of  property,  which  directed  the  jury 
to  award  plaintiff  the  value  of  such  property, 
wliich  the  jury  might  find  by  the  evidence  was 
converted  by  defendants,  was  not  erroneous  in 
assuming  that  there  was  a  conversion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  420-431,  435;  Dec.  Dig.  «s»19i.] 

&  Tboveb  and  Convnsioii  «s»22  —  Db* 

FENSE8. 

Where  property  was  converted  by  defend- 
ants, being  taken  from  plaintiff's  custody  and 
stored  in  another  place,  defendants'  mere  plea 
tliat  they  would  return  it  does  not  pireclude 
plaintillE  from  recovering  for  the  conversion. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion.  Cent  1%  {8  1^-162,  167-169^ 
Dec  Dig.  «=s>22.] 

Oabbert,  C.  J.,  and  Bailey,  J.,  dissenting. 

Error  to  District  Court;  Gmmlson  Connfy ; 
Thomas  J.  Black,  Judge. 

Action  by  Sylvia  T.  Smith  aganst  C.  F. 
Meek  and  others.  There  was  a  Judgment  for 
plaintiff,  and  defmdants  bring  error.  Af- 
firmed. 

E.  M.  Nonrse  and  Sapp  &  Nash,  all  of  Qun- 
nlson,  for  plalntlfEs  In  error.  S.  D.  Crump,  H. 
C  Allen,  and  Charles  S.  Wltwer,  all  of  Den- 
ver, tot  def^dant  In  error. 


WHITE,  J.  Defendant  In  error,  as  plain- 
tiflf,  brought  suit  for  damages  against  plain- 
tiffs in  error,  as  defendants.  Three  causes  of 
action  were  embodied  In  the  complaint  The 
first  was  for  conversion  of  plaintiff's  property 
and  the  destruction  of  her  business ;  the  sec- 
ond, for  unlawful  arrest  and  false  Imprison- 
ment ;  and,  the  third,  for  deporting  her  from 
the  town  and  county  in  which  she  resided. 
The  basis  of  the  action  was  that  the  defend- 
ants entered  into  a  conspiracy  to  commit  the 
wrongs  charged  and  in  pursuance  thereof  ac- 
tually committed  them.  The  Colorado  "Yule 
Marble  Company  and  the  Crystal  River  & 
San  Juan  Bailway  Company,  defendant  cor* 
poratlons,  filed  separate  answers,  while  the 
answer  of  the  other  defendants  was  Joint. 
A  verdict  was  rendered  in  favor  of  plaintiff 
and  from  the  Judgment  entered  thereon  the 
defendanta  have  brought  the  case  here  for 
review. 

The  contentions  of  Importance,  upon  which 
plaintiffs  in  error  rely  for  reversal  of  the 
judgment,  may  be  stated  as  follows:  (1)  The 


evideoce  failed  to  establish  a  conspiracy  and 
the  doing  of  the  alleged  wr<»]gful  acts  pur- 
suant thereto,  or  to  connect  the  dtfendant 
corporations  therewith ;  (2)  the  court  erred 
to  the  prejudice  ot  defendants  In  Its  rulings 
on  the  admission  and  rejection  of  evidence ; 
(3)  the  court,  over  the  objection  of  the  de- 
fendants, improperly  instructed  the  Jury. 

tl  ,2]  1.  A  corporati<m  may  be  held  liable 
In  damages  for  torts  In  pursuance  of  a  con- 
eplracy  to  which  It  is  a  party  to  the  some 
extent  as  Individuals,  aud,  by  reason  ot  the 
acts  of  those  whom  It  has  placed  In  Charge 
of  its  affairs,  be  guilty  <tf  malice  or  oppres- 
sion and  subject  to  both  actual  and  exem- 
plai7  damages.  If  its  agent  In  the  dlsdiarge 
of  his  duties,  and  within  the  apparent  scope 
of  his  authorial  does  an  act  from  whldi  a 
third  person  suffers  Injury,  the  corporation 
Is  liable  for  the  damages  resulting  therefrom, 
notwithstanding  the  agent  may  have  failed 
in  his  duty  In  the  premises  or  even  disobeyed 
his  instructions.  Moreover,  if  the  act  Is 
prompted  by  fraudulent  or  malicious  motives, 
the  agent's  fraud  or  malice  Is  Imputed  to  the 
corporation.    Western  Union  Telegraph  Co.  v. 
Eyser.  2  Colo.  141;  Dunshee  v.  Stand.  Oil 
Co.  et  al.  (Iowa)  146  N.  W.  830 ;   10  Cyc 
1203-1218;   Clark  &  Marshall  on  Corpora- 
tions, p.  627  et  seg. ;  Van  Cleef  v.  Chicago, 
240  111.  31S,  88  N.  E.  815,  23  I*  B.  A.  (N.  S.) 
636,  130  Am.  St  Rep.  275.  All,  whether  cor- 
porations or  Individuate,  who  aid,  advise, 
command,  or  countenance  the  commission  of 
a  tort  by  another,  or  who  ai^rove  of  It  after 
it  is  done,  are  liable,  if  done  for  their  bene- 
fit. In  the  same  manner  as  if  they  had  done 
the  act  with  their  own  hands.   They  may  re- 
sort to  different  means  at  different  times  to 
effect  the  object  of  the  combination,  and  In 
doing  so  their  several  acts  may  be  relatively, 
so  far  as  actual  injury  results,  in  very  un- 
equal proportions.    Some  may  plan,  others 
may  execute;  but  the  legal  blame  and  ha- 
bliity  therefor  rests  upon  each  and  alL 
Cooley  on  Torts,  p.  198  et  seq. ;  2  Mod.  Amer. 
liaw,  subd.  19,  p.  431;  K  Ruling  Case  Lav, 
§  43,  p.  1093  et  seq. 

[3, 4]  Bearing  In  mind  these  well-establish- 
ed rules  and  directing  our  attention  to  the 
facts  of  the  case,  we  have  no  doubt  of  the 
Bufiiciency  of  the  evidence  to  warrant  the 
jury  in  finding  that  defendants.  Including  the 
two  corporations,  entered  Into  a  conspiracy 
to  commit  the  wrongs  of  which  plaintiff  com- 
plains, and,  In  pursuance  thereof,  actually 
committed  them.  Plaintiff  resided  In  the 
tovrn  of  Marble  and  was  engaged  In  pubUsb- 
ing  a  newspaper  therein.  The  principal  busi- 
ness carried  on  in  the  town  was  conducted 
by  defendant  the  Colorado  Yule  Marble  Com- 
pany, to  which  the  other  corporation  defmd- 
ant  was  auxiliary.  The  defendant  Meek  was 
president  of  both  corporations.  Plaintiff  had, 
from  time  to  time,  published  articles  in  her 
paper,  which  It  was  claimed  injured  the  bud- 
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sess  of  the  flrst-named  corporation  in  selling ' 
its  capital  stock,  and  thereby  retarded  the 
buslneBa  and  prosperity  of  tbe  entire  c<Kn- 
mnuit?.  In  Aogost  or  S^itember,  191<^  tbe 
prealdeut  of  the  defendant  corporations  call- 
ed a  meeting  of  tbe  dUsena  of  tiie  town, 
wbldi  was  held  at  his  residence  and  attended 
by  practically  aU  of  tbe  buslneBS  men  of  the 
town.  Indndins  several  at  tb^  defoidants 
herein.  At  this  meeting  the  presidoit  of  the 
defendant  corptoatioss  stated  that  certain 
artides  pabllsbed  In  idalntitrs  paper  were 
injorlng  tbe  sale  of  tbe  stocik  of  ^e  def«id- 
ant  marUe  company^  and  be  bad  called  the 
badness  men  tbe  town  together  to  ccmsolt 
vUh  tiiem  and  devise  some  means  and  man- 
ner of  getting  rid  of  plaintiff  and  her  paper; 
that  they  most  be  gottm  rid  of  In  some  way, 
and  asked  each  one  there  to  express  his 
views.  TtOK  was  dime,  nothing  being  discuss- 
ed exc^t  tbe  plaintiff,  her  newqtaper,  and 
tbe  artldes  published  therein.  A  committee 
WHS  then  appointed  to  draft  resolutions  for 
tbe  purpose  of  forming  a  business  men's  os- 
sodation  or  chamber  of  commerce.  A  chamber 
of  commerce  was  thereafter  organized  com- 
posed of  the  business  men  of  Marble,  certain 
employes  of  the  defradant  corporations,  and 
of  other  industries  of  the  commanity.  In 
January,  1912,  (me  or*  more  of  the  defend* 
ante  were  invited  by  tbe  president  of  tbe 
c(Hi>oratlons  to  attend,  and  did  attend,  a 
meeting  of  the  chamber  of  commerce,  where 
he  made  a  talk  relative  to  the  plalntifTs 
newspaper;  and  thereafter,  at  that  meeting, 
resolutifflis  were  adopted  declaring  that  the 
article  published  in  reference  to  th6  defend- 
ant the  Colorado  Yule  Marble  Company  were 
derogatory  to  Its  Interests  and  all  of  the  busi- 
ness, Bodal,  religious,  and  educational  Inter- 
ests of  the  town.  On  March  26,  1912,  a  print- 
ed handbill  was  circulated,  signed  "By  order 
of  Committee,"  in  which  it  was  stated  that 
a  mass  meeting  was  called  at  a  designated 
place  for  that  evening  at  8  o'clock ;  that  ev- 
ery man  and  woman  in  tbe  town  of  Marble 
was  invited  to  be  present;  and  that  a  matter 
of  vital  importance  to  the  town  would  be  con- 
sidered. At  the  appointed  time  and  place, 
more  than  200  persons  assembled,  and  tbe 
meeting  was  called  to  order  and  presided 
over  by  the  chief  clerk  of  the  defendant  mar- 
ble company,  who  had  been  active  in  arrang- 
ing for  and  calling  the  meeting.  He  stated, 
bowerer,  that  be  was  not  representing  the 
marble  company.  In  the  course  of  his  re- 
marks, be  asserted  that  nothing  had  so  dam- 
aged the  company  as  the  published  statement 
in  plalntlflTs  paper  that  "the  company  was  a 
stock-selling  swindle" ;  that  the  time  had  ar- 
rived when  the  town  must  be  rid  of  plaintiff ; 
and  that  "we  have  the  right,  as  dtlaens  of 
this  town,  to  say  who  are  objectionable  char- 
actexe,  and  this  privilege  is  to  be  exercised 
here  to-night"  He  thereupon  read  a  set  of 
resolntions  which  bad  been  previously  pre- 
pared. Tbe  resolutions  closed  as  follows: 


"Xtesolved  that  we  hereby  teoneit  Miss  Sylvia 

Smith  to  take  her  departure  from  the  toini  of 
Marble,  never  to  return." 

Several  addressed  the  meeting,  some  of 
whom  had  attended  tbe  meeting  called  by, 
and  held  at  the  home  of,  the  president  of  the 
defendant  corporations  as  hereinbefore  stat- 
ed. Those  who  addressed  the  meeting  stated, 
in  substance,  that  plaintiff  was  a  menace; 
that  when  the  marble  company  quit  opera- 
tion the  town  would  go  down';  that  it  would 
be  well  for  plaintiff  to  get  out  of  the  town; 
that  it  was  expected  the  committee  would  ad- 
vise her  that  if  she  did  not  obey  the  mandate 
of  the  resolution  she  would  often  wish  she 
bad ;  that  nothing  was  so  badly  needed  as 
the  abatement  of  her  newspaper.  Among 
thoee  making  remarks  at  the  meeting  was  the 
physician  ct  the  defendant  marble  company. 
A  committee  of  25,  consisting  of  15  men  and 
10  women,  headed  by  the  presiding  officer  of 
the  meeting,  was  appointed  with  instructions 
to  meet  the  following  day,  wait  upon  the 
plaintiff,  and  acquaint  her  with  tbe  resolu- 
tions. Pursuant  to  this  arrangement,  the 
committee  met  and  went  in  a  body  to  plaln- 
tifTs residence.  The  resolutions  were  read 
to  plaintiff  by  tho  president  of  the  meeting, 
who  said  to  her:  "You  have  Just  72  hours  in 
which  to  leave  Marble,  never  to  return."  The 
committee  was  accompanied  by  the  "head 
gate  man"  of  the  marble  company.  Subse- 
quent to  the  visit  of  the  committee,  the  town 
marshal,  who  was  also  an  employ^  of  the 
company,  arrested  plaintiff  and  placed  her 
in  tbe  town  jail,  purporting  to  act  in  that  re- 
gard by  virtue  of  a  paper  signed  by  the  may- 
or, who  was  likewise  an  employ^  of  the  mar- 
ble company,  which  directed  him  to  tako 
charge  of  her,  but  In  no  sense  charged  a  crim- 
inal offense  or  the  violation  of  any  ordinance 
of  the  municipality.  I'laintiff  remained  in 
Jail  for  several  hours.  While  she  was  so  in- 
carcerated, some  of  tbe  defendants  disman- 
tled her  printing  plant,  removed  tbe  press 
and  other  appliances  from  the  building  she 
occupied,  and  stored  them  in  the  basement  of 
the  store  of  one  of  the  defendants.  Early  tbe 
next  morning  plaintiff  was  taken  from  the 
Jail  by  the  marshal  and  his  assistant,  con- 
ducted to  the  train  operated  by  the  defendant 
railroad  company,  which  was  in  charge  of  a 
conductor  who  had  been  present  at  the  ma*M 
meeting  aforesaid.  She  was  thereupon  plac- 
ed aboard  the  train  and  subsequently  inform- 
ed the  conductor  that  she  was  being  deported. 
She  had  no  ticket  and  declined  to  pay  rail- 
road fare,  but  nevertheless  was  carried  out 
of  the  county.  The  conductor  testified  at  the 
trial  that  he  paid  tier  tare  out  ot  bis  own 
pocket 

The  acts  of  which  plaintiff  complains  seem 
to  be  the  natural  fruitage  of  the  seed  sown 
by  the  president  of  the  defendant  cor]x>ra- 
tions  at  tbe  aforesaid  meeting  at  his  resi- 
dence in  1910.  The  marble  company  and  the 
railroad  company  were  interdependent  ctNrpo- 
rations.  The  business  of  the  latter  was  de- 
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pendent  almoet  entirely  npon  the  prosperity 
of  the  former,  and  the  same  person  was  pres- 
ident of  both.  He  asserted  that  articles  pub- 
lished by  the'  plalntlflf  had  Injured  the  com- 
pany in  selling  Its  stock,  and  called  a  meet- 
ing for  the  avowed  purpose  of  ridding  the 
community  of  her  and  her  publication.  With- 
in three  months  prior  to  the  comml88f<m  of 
thf  wrongs  suffered  by  plalntlCT,  he  attended 
a  meeting  of  the  chamber  of  commerce  and 
was  instrumental  In  having  resolutions  pass- 
ed denouncing  the  articles  published  by  her 
as  derogatory  to  the  Interests  of  his  company, 
and  the  mass  meeting  In  March  was  attended 
by  the  employes  of  both  his  corporations, 
some  of  whom  reiterated  the  very  words,  in 
reference  to  the  necessity  of  getting  rid  of 
plaintiff  and  her  publication,  to  which  he  had 
previously  given  expression  at  the  meeting 
held  at  his  residence.  The  servants  of  one 
of  the  defendant  corporations  were  the  active 
leaders  In  the  meeting,  and  the  carrying  to 
the  plaintiff  of  the  resolutions  there  adopt- 
ed, and  the  subsequent  arrest  and  Incarcera- 
tion of  plaintiff  in  the  Jail,  and  her  removal 
therefrom  to  the  train.  The  servant  of  the 
other  defendant  company,  with  full  knowl- 
edge of  the  purposes  and  objects  In  view  In 
getting  rid  of  plaintiff,  and  in  the  apparent 
scope  of  his  authority,  knowingly  made  his 
master,  the  defendant  railroad  company,  the 
instrumentality  by  which  she  was  deported, 
which,  together  with  the  destruction  of  her 
property,  accomplished  the  original  object 
which  the  president  of  the  defendant  corpo- 
rations had  In  mind. 

[6]  2.  Defendants  offered  lo  evidence  a 
copy  of  the  paper  published  by  plaintiff  con- 
taining the  article  which  they  assert  was  the 
immediate  cause  of  the  mass  meeting  of 
March  26,  1912.  The  date  of  the  paper  was 
the  22d  of  that  month.  The  object,  as  stated 
by  counsel  for  defendants,  of  introducing  the 
paper  in  evidence,  was  to  show  wrongful  and 
malicious  motives  on  the  part  of  the  plalntifT, 
her  i>erslsten<^  in  antagonizing  the  citizens 
of  Marble,  and  in  mitigation  of  damages. 
To  show  the  absence  of  a  settled,  malicious 
purpose  to  Injure  the  plaintiff,  the  defend- 
ants in  mitigation  of  damages  had  the  right 
to  prove  that  they  were  excited  and  provok- 
ed to  do  what  they  did  by  the  acts  or  decla- 
rations of  the  plaintiff,  occurring  so  nearly 
concurrent  with  the  acts  charged  against 
them  that  that  which  she  did  might  reason- 
ably be  presumed  to  bave  excited  and  pro- 
voked their  acts  a>nstltutlng  the  basis  of 
the  suit.  In  such  case  the  concurrent  acts 
become,  as  It  were,  parts  of  the  res  gestffi. 
It  is  certain,  however,  that  one  unlawful  act 
cannot  be  set  off  by  another,  and,  unless  the 
record  shows  that  tbe  acts  of  plaintiff  were 
the  immediate  or  proximate  cause  of  the 
unlawful  acts  of  the  defendants,  the  proof  of 
the  former  was  not  admlsslbla  Provocation, 
to  be  available  la  mitigation  of  damages, 
most  be  so  recent  with  respect  to  the  acts  tor 


which  damages  are  claimed  as  to  indnce  the 
presumption  that  the  latter  were  committed 
under  the  immediate  Influence  of  the  passion 
engendered 'by  the  former.  If  the  interven- 
ing time  between  the  acts  of  the  plalnUfl,  re- 
lied upon  In  mitigation  of  damages,  and  the 
acts  of  the  defendants,  forming  the  basis  of 
the  suit.  Is  sufficient  to  give  opportunl^  for 
reflection,  the  alleged  provokliig  acts  cannot 
be  considered,  for  the  d^radants'  acts,  un- 
der such  drcumstanoes,  are,  the  law  pre- 
sumes, prompted  by  revenge.  We  think  tbe 
proffered  evidence  under  ixmslderatlon  1b 
within  the  rule  last  stated  and  was  clearly 
inadmissible  The  publication  was  on  the 
22d  of  March.  Four  days  later  the  mass 
meeting  was  held.  On  the  two  days  suc- 
ceeding, the  wrongs  to  plaintUt,  forming  the 
basis  of  this  suit,  were  committed.  As  said 
in  Gronan  v.  Kukknck,  SB  Iowa,  18,  IS^  12 
N.  W.  748,  749: 

"A.  provocation  arising  on  a  day  prior  to  the 
assault  cannot  be  shown  In  miti^tion  of  dam- 
ages, for  the  law  presumes  sufficient  time  in- 
tervened before  the  assault  to  allow  the  pas- 
sions to  subside  and  reason  to  regain  control 
of  the  mind." 

To  the  same  effect  is  Qulnby  t.  Minnesota 
Tribune  Co.,  38  Minn.  S2S.  8S  N.  W.  623,  8 
Am.  St.  Rep.  683. 

We  have  shown  under  subdivision  1  that 
no  error  was  committed  In  the  sdmlssioD  of 
the  evidence  relative  to  tbe  meeting  In  1910, 
and  the  statements  made  at  that  time  by  the 
president  of  the  defendant  corporations.  The 
action  Involved  a  cmspiracy  by  the  defend- 
ants, and  evidenoe  toidlng  to  establish  sucb 
consi^aey  was  competent,  although  It  re* 
lated  to  occurrences  long  prior  to  its  con- 
summation. The  articles  published  by  plain- 
tiff may  bave  been  reprehensible  In  tbe  ex- 
treme, they  may  have  been  unjustified  and 
libelous ;  but  this  could  not  justify  the  de- 
fendants punishing  plaintiff  by  destroying 
her  property,  placing  her  In  jail,  or  deportr 
Ing  her.  If  her  acts  were  wrcmgful  and  Il- 
legal, she  should  bave  been  called  to  account 
In  the  manner  the  law  provides.  To  permit 
tile  punlsimtent  of  offenders  In  any  other 
way  than  provided  by  law  destroys  liberty 
and  leads  to  anarchy.  Order  can  be  main- 
tained and  rights  preserved  only  by  requir- 
ing all  persons  to  observe  the  law  In  dealing 
with  others  who  violate  It 

[6-8]  3.  The  Instruction  given  relattve  to 
the  measure  of  damages  Is  the  only  one,  to 
which  objection  was  made,  that  we  deem  nec- 
essary to  consider.   It  is  as  follows: 

"If  you  find  the  issues  herein  in  favt^  of 
tbe  ulaiotiff  upon  the  first  cause  of  action, 
namely,  for  the  conversion  of  her  property  and 
the  destruction  of  her  business,  then  she  is 
entitled  to  recover  the  reasonable  worth  and 
value  of  sucb  property  which  the  jury  may  find 
from  the  evidence  was  converted  by  the  de- 
fendants and  reasonable  damages  for  the  de- 
struction of  her  business.  And  If  you  find  in 
favor  oE  tbe  plaintiff  and  sgainst  tbe  defend- 
antR  or  some  number  of  them,  on  the  second 
and  third  causes  of  action,  then  the  measure 
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of  her  damacei  ibould  be  a  reasonable  compen- 
sation for  the  injuries  done.  And  in  that  con- 
nection you  alioald  take  into  consideration  any 
shame,  hnmiUation,  and  disgrace  which  the  evi- 
dence may  show  she  haa  saffered,  any  physical 
or  mental  pain  and  indignity  and  disgrace,  if 
any,  put  upon  her  by  reason  of  such  action ; 
and  in  that  connection  you  may  consider  the 
character  and  ccmdition  of  the  place  where  she 
was  imprisoned.  And  as  compensatory  or  actu- 
al damage,  if  the  jury  find  in  favor  of  the  plain- 
tiff, fhtt  should  be  allowed  a  fair  and  reasonable 
amount,  both  tor  injury  to  her  property  and 
boaiaesa  and  to  her  person  and  liberty  as  well" 

The  BOle  objection,  or  exception,  taken 
Oiereto^  was  embodied  In  the  following  col- 
loquy betweeq  connad  for  defendants  and 
the  court,  to  wit: 

"Counsel  for  defendants:  We  object  to  It  aa 
not  being  a  correct  statement  of  the  law; 
that  it  assumes  that  property  haa  been  convert- 
ed and  is  no  longer  hers,  notwithstanding  the 
tender  In  the  pleading;  tiiat  by  the  verdict 
of  the  jury  the  defendants  cannot  be  given  ti- 
tle to  it.  The  title  still  remains  in  her,  and 
it  seeks  to  give  her  the  value  of  the  property 
and  also  to  retain  it.  It  is  not  a  correct  state- 
ment of  the  law.  Court:  After  the  words, 
the  reasonable  value  of  such  property,'  I  will 
insert  by  interlineation  these  words,  'which  the 

iury  may  find  from  the  evidence  was  converted 
ly  the  defendants.'  Counsel  for  Defendants: 
I  renew  the  objection  to  ttiia  inatmction  as 
modified  by  the  court  lor  the  raaaniB  givm  to 
the  orlginu  bistmetion." 

It  iB  obrlons  ttiat  more  than  one  distinct 
legal  proposition  Is  involved  In  the  in8tnio< 
tlim,  and,  when  the  langaage  thereat  is  fair- 
ly considered,  It  Is  apparent  that  some  are 
correctly  stated.  The  Jury  were  told  In  oth- 
er instrnctlons  that  in  order  for  plaintUC  to 
recorer  npon  either  canse  <rf  action,  she 
nrast  make  out  such  case  by  a  fair  preponder- 
ance €ft  the  evidence.  By  the  instruction  In 
queBtitm  they  were  bold,  substantially,  that 
if  they  found  that  plaintiff  bad  discharged  i 
this  burden  as  to  the  false  arrest,  Imprison- 
mmt,  and  deportation,  the  measure  of  her 
damages  therefor  should  be  a  reascmaUle 
G<anpeDsation  for  the  InjurleB  done,  and,  In 
arrlTtng  at  what  a  reasonable  oompmsation 
would  be,  they  were  authorized  and  directed 
to  consider  any  shame,  humiliation,  and  dis- 
grace which  the  evidence  might  show  she 
bad  suffered,  any  physical  or  mental  pain 
and  Indignity  and  disgrace,  If  any,  put  upon 
her  by  such  action,  coupled  with  the  char- 
acter of  the  place  where  she  was  Incarcerat- 
ed. As  to  any  shame,  humiliation,  and  dis- 
grace plaintiff  suffered,  the  Jury  is  expressly 
directed  and  confined  to  that  which  the  evi- 
dence may  show;  and  this,  by  impUcatioQ 
is  equally  true,  we  think,  of  the  other  ele- 
ments of  damage  embodied  in  this  clause  of 
tbe  instruction,  and  likewise  as  to  the  com- 
peusation,  if  any,  to  be  awarded  the  plain- 
tiff. Another  Instruction  properly  defined 
exemplary  damages,  and  applied  the  law 
thereof  to  the  facts  of  the  case.  It  was  there- 
fore the  duty  of  the  defendants  to  point  out 
spedflcally  the  part  of  the  Instruction  re- 
garded as  erroneous..  The  rule  in  this  re- 


gard is  dedared  In  Seals  v.  Gone.  S7  Golo. 
473,  488.  62  Pac.  (MS,  854  (8S  Am.  St.  Bep. 
92),  as  follows: 

"At  the  conclusion  of  the  instructions  given 
by  the  court  of  its  own  motion,  which  embraced 
the  one  under  consideration,  an  exception  in 
this  form  was  preserved:  "To  the  giving  ot 
which  instmctions,  and  to  each  and  every 
thereof,  the  plaintiff  by  his  counsd  then  ana 
there  duly  excepted.*  This  la  equivalent  to 
saving  an  exception  to  each  Instruction  sepa- 
rately, but  it  cannot  avail  as  against  any  In- 
struction to  wbich  it  is  directed,  which  eontalna 
a  correct  statement  of  tbe  law.  because  It  is 
insufficient  to  point  out  that  which  is  incorrect 
from  that  which  is  correct." 

The  New  Jersey  Court  of  Errors  and  Ap- 
peals, in  Holt  V.  United  Secuii^  Life  Ins.  & 
Trust  Company,  76  N.  J.  Law,  085,  693,  72 
Atl.  301,  304,  21  L.  B.  A.  (N.  S.)  691,  696,  con- 
siders the  rule  In  the  following  language: 

"To  this  instruction  (which  obviously  involves 
several  distinct  legal  propositions)  the  defend- 
ant took  two  exceptions— one  upon  the  ground 
that  it  was  'not  such  a  specific  and  intelligi- 
ble definition  of  the  measure  of  damages  as 
aids  the  jury  in  arriving  at  a  proper  solution,' 
and  tJie  other  'for  the  reason  that  these  are  not 
such  elements  as  the  Jury  have  a  tight  to  con- 
sider.' C(Hisldering  these  exceptions  as  merely 
negativing  the  correctuetis  of  the  instructions 
given,  they  are  both  multifarious,  in  that  they 
challenge  an  instruction  that  contains  several 
different  Icwal  iwoptisitiouB.  Vet  the  proper 
administration  ot  justice  in  our  common-law 
courts,  it  is  Important  to  enforce  the  estab- 
lished principle  that  the  proper  function  of  an 
exception  is  to  direct  the  mind  of  tbe  trial 
judge  to  a  single  and  precise  point  In.  which  it 
18  alleged  that  he  haa  eried  in  law,  so  that  mis- 
trials due  to  inadvertence  and  errors  may  be 
obviated.  If  an  exception  does  not  do  tiiis, 
it  furnishes  no  ground  for  reversal  on  error. 
An  exception  which  challenges  an  instruction 
to  the  Jury  that  combines  several  different  prop- 
ositions of  law  is  of  no  avail,  unless  it  show 
the  precise  ground  of  objection,  in  which  event 
the  review  Is  confined  to  the  spediic  ground 
(alleged." 

Applying  the  rule,  it  follows  that  the  only, 
objections  to  the  instruction  we  are  at  liber- 
ty ■  to  consider  are  those  speclflcall'y  enu- 
merated. However,  we  think  that  when 
counsel  objected  to  the  Inatructioa  "as  not 
being  a  correct  statement  of  the  law,"  and 
followed  that  with  si>eclflc  raiumeratlons  of 
its  alleged  defects,  the  general  objection  was 
thereby  limited  and  absorbed  in  the  specific. 
The  fact  that  we  have  frequently  criticized 
a  general  objection  to  a  specific  Instruction, 
and  suggested  that  trial  courts  should  re- 
quire counsel,  at  the  time  of  taking  excep- 
tions, to  briefly  point  out  wherein  the  in- 
structions are  erroneous,  strengthens  our 
view  as  to  the  meaning  we  have  ascribed  to 
the  objections  In  question.  City  of  Denver 
V.  Hyatt,  28  Colo.  129,  63  Pac.  403;  Port- 
land G.  M.  Co.  V.  O'Hara,  45  Colo.  416,  423, 
101  Pac.  773. 

While  It  Is  true  that  the  Instruction  Is  not 
well  worded,  we  think  It  Invulnerable  to  the 
objections  made  at  the  trial,  and  none  other 
will  be  considered.  Plaintiff's' property  was 
converted  by  defendants,  and  simply  pleading 
that  they  were  willing  to  return  it  la  no 
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sense  deprived  her  ot  Qie  rii^t  to  recorer  In 
damages  for  Its  reasonable  value  The  In- 
struction In  no  sense  assumed  that  the  prop- 
er^, had  been  converted.  It  expressly  con- 
ditioned the  right  of  plaintiff  to  recover  its 
reasonable  value  upon  the  Jury  flrat  finding 
the  Issue  thereof  In  t&vor  of  plalutlfl.  This 
Is  equally  true  relative  to  the  destruction  of 
her  business.  '  It  I9  true  the  Instruction  does 
not  say  that  the  verdict  must  not  exceed 
the  amount  prayed  for  in  the  complaint,  but 
tills  is  of  no  consequence.  The  amount  ot 
the  judgment  was  less  than  the  damages 
charged  in  the  complaint. 

Other  err(HB  assigned  and  argued,  which 
have  not  been  disposed  of,  contrary  to  the 
contention  of  defendants,  In  the  views  herein- 
before expressed,  are  not  of  sufficient  mo- 
ment to  Justify  discussion.  The  Judgment 
la  therefore  affirmed. 

Judgment  affirmed. 

OABBIOUES,  J.,  not  participating.  QAB- 
BERT,  O.  X,  and  BAILEY,  J.,  dissent 

GABBBRT,  C.  3.  (dissenting).  The  In- 
struction given  on  the  subject  of  actual  dam- 
ages was  erroneous,  for  the  reason  It  wholly 
failed  to  advise  the  jury  that  such  damages 
must  be  determined  from  the  testimony. 
That  this  omission  to  so  instruct  left  the 
jury  without  any  restrictions  In  assessing 
damages  Is  made  specially  apparent  from  the 
closing  sentence  of  the  instruction,  which  is 
as  follows: 

"And  as  compouatory  or  actual  damage,  if 
tiie  Jury  Snd  in  favor  of  the  plaintiff,  she  Biiould 
be  allowed  a  fair  and  reasonable  amount,  both 
for  injury  to  her  property  and  business,  and  to 
her  person  and  liberty  as  welL" 

Thus  leaving  it  to  the  Jury  to  assess  such 
sum  for  actual  damages  as  in  their  Judgment 
was  fair  and  reasonable  without  regard  to 
the  testimony.  An  Instruction  which  does 
not  confine  the  Jury  to  a  conslderatlim  of  the 
evidence  in  awarding  actual  damages  Is  er- 
roneous. Hughes  on  Instructions  to  Juries, 
i  106 ;  City  of  Freeport  v.  Isbell,  83  III.  440, 
25  Am.  Rep.  407;  Cleveland  C.  C.  Ry.  Co. 
V.  Jenkins,  174  III.  398,  61  N.  B.  811,  62  L. 
R,  A.  922,  66  Am.  St  Rep.  296. 

The  law  requires  a  Jury  to  determine  ac- 
tual damages  from  the  evidence,  and  from 
that  alone,  and  an  Instruction  which  per- 
mits them  to  enter  upon  the  field  of  con- 
jecture and  arbitrarily  assess  damages  with- 
out considering  the  testimony,  cannot  be  sus- 
tained. The  Instruction  being  erroneous  as 
a  whole,  the  general  objection  was  sufficient 
The  Judgment  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

BAILEY,  J.,  ccncura  in  the  foreg(^ng 

views. 


NITEO  POWDBE  CO.  v.  AMERICAN  POW- 
DER Mlf^LS.    (No.  416&) 

(Court  of  Appeals  of  Colorado  JTone  14, 1915.) 

1.  Pbincipai.  and  Aobnt  ®=s100— AcniOKiTT 

BT  EotOPPEL. 

Where  a  person  holds  out  another  to  the 
public  as  havmg  a  general  authority  to  act 
for  him  in  the  particular  business  In  which  he 

is  eniraged,  third  persona  may  aafely  deal  with 
the  agent  In  such  transactions;  ostensible  au- 
thority being  equivaleat  to  actual  authority. 

[Ed.  Note.— For  other  cases,  aee  Principal  and 
Agent,  Cent  Big.  K  262-273,  345.  364,  35&-573: 
Dec.  Dig.  «=>100.] 

2,  Pbihcipal  and  Aoent  «=»103— ApPABEnr 

AUTHOBITT— ManUTACTUEEB'S  AOENT. 

Where  the  agent  for  d^endant  powder 
manufacturing  company  kept  an  office,  upon  the 
door  of  which  was  printed  the  name  of  the  pow- 
der company,  with  a  description  of  its  powders, 
and  the  name  of  the  agent  as  such,  and  used 
stationery  on  which  was  printed  the  name  of  the 
powder  company,  with  those  of  its  officers  and 
directors,  its  main  office  address,  trade-marks, 
names  of  Its  products,  and  the  dates  of  their 
patents,  together  with  the  phrase,  "Dealers  in 
Fulminating  Caps,  Batteries,  Fuse  and  Oth- 
er Mining  Supplies,"  with  the  address  of  the 
office,  and  the  name  of  the  agent  as  such,  such 
agent  carrying  a  bank  account  on  which  he 
drew  checks  to  the  order  of  plaintiff,  signed  by 
himself  as  agent  for  the  powder  company,  all 
with  the  assent  of  the  company,  it  was  not 
within  such  agent's  ostensible  authority  to  bind 
his  principal  to  a  purchase  of  fuses  from  the 
plaiutiS  powder  company,  since  one  held  out  as 
the  agent  of  a  manufacturer  has  apparent  au- 
thority extending  only  to  the  sale  of  the  goods 
manufactured  by  bis  principal,  and  not  to  their 
purebAse. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent.  Pier.  §{  278-203,  367; 
Dec.  Dig.  «=3l03.3 

8.  Pbincipal  and  Aoent  ^^123 — Notice  of 
Limitations  on  Agent's  Atjthobitt— Suf- 
FiciENCT  or  Evidence. 
«  In  an  action  gainst  a  powder  company  to 
recover  for  fuses  bought  by  its  agent  evidence 
held  sufficient  to  show  that  the  pTaintiEf  at  the 
time  of  contracting,  bad  knowledge  that  the 
agent  had  no  actual  authorl^  to  make  the  pur- 
chase. 

[Ed.  Note^For  other  cases,  see 'Principal  and 
Aeent,  Cent  Dig.  SS  420-^;  Dea  £»g.  «=> 

123.] 

4.  PBlNCIFAt.  AND  AOENT  €=»148  —  LllUTA- 

TioN  ON  Agent's  Authobitt— Notice— Ef- 

JTBUT. 

One  dealing  with  an  agent,  and  bavins  no- 
tice .that  such  agent's  authority  ia  but  limited, 
cannot  hold  the  principal  for  the  agent's  con- 
tract within  the  apparent  scope  of  hia  author- 
ity, but  beyond  its  known  Umitations. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent  Cent  Dig.  H  534-€62j  Dee.  Dig.  «=» 
148.] 

5.  Pbincipal  and  Agent  ^5119— Aqenct— 

BUHDEN  OF  PbOOF. 

In  an  action  against  a  powder  company  on 
a  contract  made  by  its  agent  the  burden  was 
OB  the  plaintiff  to  prove  the  agent's  uithority. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  U  381-401;  Dee.  iMg, 
«=>119.] 

Error  to  District  Court,  Doivor  County; 

John  W.  Sheafor,  Judge. 
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AcU<m  by  the  American  Powder  MUls 
against  tbe  Nitro  Powder  Company.  Judg- 
ment for  plaintiff,  and  d^endant  brings  er- 
ror, ^versed. 

R.  D.  Thompson  and  0.  J.  Blakeney,  both 
of  Denver,  for  plaintiff  In  error.  Milton 
Smith,  Chaa.  R.  Brock,  and  W.  H.  Ferguson, 
all  of  Denver,  for  defendant  In  error. 

BELL,  J.  In  this  action,  American  Pow- 
der Mil^  defendant  in  errw  and  plalntifF 
below,  lierelnafter  called  plalntifF,  seeks  to 
recoTer  <jt  Kltro  Powder  Comi>any,  plaintiff 
Id  error  and  defendant  below,  hereinafter 
called  d^endant,  the  value  of  certain  ship- 
ments of  fuse,  which  It  claims  to  have  sold 
and  delivered  to  defendant  through  A.  A. 
Mac  Lean,  its  agent  In  Denver.  Both  plain- 
tiff and  defendant  are  foreign  corporations, 
authorized  to  do  buslneas  In  this  state,  and 
acting  hen  at  tlie  time  of  the  traneactlona  in 
controversy  through  agents,  Geoi^  T. 
Keams  and  A.  A.  MacLean,  resvecttvdy,  by 
whom  the  alleged  sales  were  negotiated.  De- 
fendant denies  any  and  all  knowledge  of  the 
purctiases  so  charged  to  it,  made  by  Mae- 
Lean,  and  oontends  that  said  MaeLean,  by 
virtue  ai  a  written  contract,  was  merely  Its 
■ales  agent,  with  no  authority  whatever  to 
bind  It  for  any  purchases.  The  case  was  trleir 
to  a  jury,  and  resulted  In  a  verdict  fbr  plain- 
tiff, upon  which  judgment  was  accordingly 
entered. 

[13  On  page  8  ctf  Its  t«lef  and  argument, 
plaintiff  says: 

"It  appears  frcon  the  testimony  introduced  at 
the  trial  that  MacLean's  actual  authority  was 
merely  to  act  as  sales  agent  for  the  Nitro  Pow- 
der ODmpany.  It  Is  our  contention,  however, 
that  notwitbstandinf  this  actual  limitation  trpon 
MacLeaa*s  power,  the  Nitro  Powder  Company 
is  nevertheless  liable  for  the  purchase  price 
of  the  fuse  in  question,  for  the  reason  that  Mac- 
Lean  in  so  purchasing  the  fuse  was  acting  with- 
in the  apparent  scope  of  his  authority" 

— and  on  page  19,  after  stating  the  general 
rule  to  the  effect  that,  where  a  person  holds 
out  another  to  the  public  as  having  a  gen- 
eral authority  to  act  for  him  In  the  particular 
business  in  which  he  Is  engaged,  third  per- 
sons may  safeQy  deal  with  the  agent  In  the 
transaction  of  such  business,  it  says: 

"It  is  upon  this  principle  that  we  rely  to  sas- 
tain  our  contentions  in  this  case." 

[2]  In  proof  of  defendant's  liability,  plain- 
tiff rettea  upon  the  facts:  That  MacLean  oc- 
cupied offices  at  61  Bank  Block,  Denver,  up- 
on the  door  of  which  was  printed,  to  the 
knowledge  of  the  defendant  company,  "Nitro 
Powder  Company,  Kingston,  N.  Y.,"  with  a 
description  of  Nitro  Palistine  Powders  and 
the  name,  "A.  A  Maclean,  Agent"  That 
MacLean,  with  the  acquiescence  of  the  de- 
fendant company,  used  stationery  upon  which 
was  printed  the  name  "The  Nitro  Powder 
Co.."  with  the  names  of  its  offlcera  and  di- 
rectors. Its  New  Tork  address,  its  trade- 
mark, the  nunes  of  its  products,  with  the 


dates  of  their  patents,  together  with  the  fol- 
lowing: 

"Dealers  in 

"Fuhninating  Caps,  Batteries,  Fuse  and  Other 

"Mining  Supplies. 

"Western  Office, 
"A.  A.  MacLean,  Agent  61  Bank  Block, 

"Denver,  Colo." 

That  Maclean  carried  an  account  in  one 
of  the  Denver  banks,  upon  which  he  drew 
checks  to  the  order  of  plaintiff  signed  "Nitro 
Powder  Company,  A.  A.  MacLean,  Agent,"  in 
payment  of  other  shipments  of  fuse  and  pow- 
der.  That  the  account  charged  to  the  de- 
fendant company  by  plaintiff  covered  a  pe- 
riod of  over  5  months.  That  correspondence 
regarding  It  received  by  plaintiff  was  writ- 
ten on  stationery  similar  to  that  above  de- 
scribed, and  signed  with  a  rubber  stamp, 
"Nitro  Powder  Co.,  ,  Agent,"  with  Mao- 
Lean's  name  or  initial  preceding  the  word 
"Agent''  That  the  goods  In  question  were 
ordered  by  MacLean  or  hla  stenographer, 
the  orders  transmitted  to  the  plaintiff  com- 
pany by  Kearns,  the  goods  shipped  through 
the  Denver  Transit  &  Warehouse  Company 
for  the  Nitro  Powder  Company  subject  to 
MacLean's  directions,  and  the  Invoices  for 
each  shipment  were  mailed  to  the  Nitro  Pow- 
der Company  at  Denver,  together  with  the 
bills  of  lading. 

In  Gates  Ironworks  v.  Denver  Engineer- 
ing Works  Company,  17  Colo.  App.  15-23,  97 
Pac.  178,  almost  identical  facts  were  relied 
upon  by  the  plaintiff  therein  to  establish  its 
claim  for  the  value  of  goods,  wares,  and  mer- 
chandise allied  to  have  been  sold  and  de- 
livered to  the  defendant  There,  as  In  the 
Instant  case,  the  evidence  showed  that  the 
headquarters  of  the  defendant  were  outside 
of  the  state ;  that  B.  L.  Berkey  was  Its  agent 
in  Denver ;  that  the  property  sold  by  the 
plalotlff,  and  with  which  it  sought  to  charge 
the  defendant,  was  mining  machinery ;  and 
that  It  was  sold  to  Berkey,  who  bought  it  in 
the  name  of  the  defendant  It  was  not 
shown  that  Berkey  had  any  actual  authority 
from  the  defendant  to  purchase  the  machin- 
ery, or  that  his  action  in  the  matter  was 
ratified,  or  that  the  defendant  derived  any 
benefit  from  the  purchase,  or  knew  anything 
whatever  about  the  use  of  Its  name  in  the 
transaction.  The  sole  ground  upon  which 
the  liability  was  asserted  was  that  the  de- 
fendant clothed  Berkey  with  en  appearance 
of  authority  upon  which  the  plaintiff  had  the 
right  to  rely.  This  appearance  of  authority 
consisted  In  a  sign  on  the  office  window  bear- 
ing the  name  of  the  defendant.  Gates  Iron- 
works, a  description  of  the  manufacturers, 
the  words,  "Mining  Machinery  of  all  Kinds," 
and  underneath  the  name,  "B.  L.  Berkey, 
Manager."  This  sign  was  on  the  window 
-when  the  order  for  the  goods  was  received; 
the  letter  head  of  defendant  contained  the 
picture  of  a  machine  shop,  the  defendant's 
name,  the  names  of  its  officers,  the  names  c£ 
Its  manufacturers.  Its  Chicago  address,  to- 
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gether  with  the  followlnff:  "B.  L.  Berk^, 
Man'gT,  422  Seventeeiith  St,  Denver,  Colo." 
Defendant's  business  card,  which  Its  agent, 
B»bey,  used,  also  contained  a  picture  of  its 
manufacturing  establishment  and  machine 
shops,  its  name,  bUBlness,  and  specialties,  Its 
Chicago  address,  and  the  name  of  B.  L.  Ber- 
key  as  manager,  with  the  Denver  office  and 
telephone  number;  and  it  was  testified  to 
that  Berkey  Issued  a  circular  anqoondng  bis 
employment  by  the  defendant  company  and 
the  opening  of  his  office,  and  It  was  shown 
that  the  letter  head  and  card  came  from  the 
defendant,  and  that  the  defendant  knew  that 
Berkey  advertised  himself  as  manager  of 
Its  Denver  office.  William  J.  Miller,  general 
manager  of  the  plaintiff  company,  testified 
that  the  plalntlif  nad  no  knowledge  of  the 
relations  which  Berkey  bore  to  the  defend- 
ant, other  than  that  furnished  by  the  letter 
heads  and  sign  on  the  office  windows,  that 
he  made  no  Inquiry  with  reference  to  the 
authority  of  Berkey,  from  any  one,  and  that 
he  r^ied  simply  on  "the  letter  head  and  what 
was  painted  on  the  office,  and  their  business 
card  and  drcular."  Fasi^ng  upon  these  facts, 
the  court  said: 

"Xhere  was  nothing  in  the  evidence  of  author- 
ity which  Mr.  Miller  saw,  and  upon  which  he 
relied,  to  warrant  blm  in  aMunung  that  Mr. 
Berkey  had  any  authority  to  buy  mining  ma- 
chinery. So  far  as  appearances  went — at  least 
appearances  for  which  the  defendant  was  re- 
sponsible—the purchase  of  mining  machinery 
was  no  part  of  the  defendant's  businees;  and 
tbere  was  nothing  to  indicate  that  Mr.  Berkey 
.  was  empowered  to  act  outside  of  its  husmess. 
There  was  no  apparent  authority  in  Berkey  to 
boy  this  macbfoery;  and,  in  order  to  bind  the; 
defendant  by  his  contract,  the  burden  was  on  the 
plaintiff  to  prove  that  the  purchase  waa  spe- 
cially aathoiiied  by  It" 

In  the  case  at  bar,  as  In  the  case  above 
cited  and  quoted,  plaintiff  relies  upon  the 
an>earance  of  Uadl«an's  authority,  as  evi- 
denced by  the  facts  hereinbefore  stated,  »nd 
here,  as  there.  It  was  shown  that  the  sign 
was  uiKm  the  door  of  the  offices  occupied  by 
MacLean,  with  the  knowledge  of  the  vice 
president  and  general  manager  of  the  de- 
fendant company,  before  the  orders  In  con- 
troversy were  received,  and  that  defendant 
company  furnished  MacLean  with  some  of 
Its  stationery,  from  which  be  had  similar 
stationery  printed,  which  he  used  with  the 
acQulescence  of  defendant,  with  his  own 
name  as  Its  agent  appearing  thereon,  togeth- 
er with  the  address  ot  bis  Denver  office ;  but 
In  the  Instant  case  It  also  appears,  from  de- 
fendant's stationery  used  by  MacLean,  that 
defendant  was  the  manufacturer  of,  among 
other  things,  "NItro  Electric  Fuses,"  and  it 
can  be  well  said  here,  as  was  said  lb  Gates 
Ironworks  v.  Denver  Engineering  Works 
Company,  supra,  that: 

"As  [MacLean!  was  held  out  as  the  agent  of  a 
manufacturer,  his  apparent  authority  extended 
only  to  the  sale  of  the  goods  manufactured  by 
his  principal." 

Of  course,  the  stationery  of  the  def^dant 
advertises  it  also  as  a  "Dealer,"  but  the  tact 


that  It  appears  as  a  manu&cturer,  and  par- 
ticularly of  fuse,  the  product  In  controversy, 
was  sufficient  to  at  least  put  the  plaintiff  on 
inquiry  as  to  the  extent  of  the  authority  of 
its  agent,  with  whom  It  was  attempUng  to 
do  business. 

[3,  4]  But,  further,  It  was  shown  that  Mac- 
Lean  traded  In  fuse,  aside  from  his  counec- 
tlou  with  the  defendant  company,  and  had  a 
contract  with  K earns,  plaintiff's  agent,  in 
which  he  was  appointed  as  Kearns'  agent  to 
sell  350  cases  of  fuse,  and  Keams  testified 
that  under  the  contract  MacLean  sold  quite 
an  amount  of  the  fuse.  Mr.  Metzger,  vice 
president  and  general  manager  of  the  defend- 
ant company,  testified  that,  after  MacLean'9 
death,  Keams  claimed  all  the  proceeds  col- 
lected by  the  MacLean  estate  from  the  sale 
of  fuse,  Including  that  In  controversy,  and 
that  he,  Metzger,  made  claim  for  the  pro- 
ceeds collected  from  the  sale  of  dynamite, 
but  none  from  the  sale  of  fuse;  that  the  de- 
fendant company  never  received  any  of  the 
fuse  sued  for,  nor  the  proceeds  from  the  sale 
of  any  such  fuse;  that  It  never  received  a 
statement,  bill,  or  any  noUce  frcnn  the  plain- 
tiff of  any  of  the  alleged  sales ;  and  that  the 
first  notice  had  by  defaidant  of  Oie  claim 
made  against  it  was  when  he  (Metzger)  w«a 
served  with  the  summons  and  complaint  in 
this  case,  after  the  HacLean  estate  had  been 
settled.  But  evai  further.  It  waa  shown  by 
the  testimMiy  of  Keams  himself  that  he  was 
well  acquainted  with  MacLean  for  aboat  a 
year  or  more  before  any  of  tbe  sales  wen 
made,  and  knew  then  that  the  defendant 
company  did  not  handle  or  sell  fuse  or  caps 
in  Colorado.  He  testified  that  MacLean  said 
he  expected  Mr.  Metzger,  vice  president  and 
general  manager  of  the  defendant  company — 

"would  be  in  Denver  shortly,  and  he  (MacLean) 
would  like  it  arranged  so  that  I  could  meet 
Mr.  Metzger  and  impress  upon  him  the  neces- 
sity of  their  company  handling  fuse  and  caps, 
that  he  waa  not  familiar  with  the  trade,  and 
that  he  was  practically  a  new  man  with  them, 
and  it  might  have  the  desired  effect  «  •  •  » 

Continuing,  he  testified  in  part  as  follows: 

"Well,  Mr.  MacLean  and  I  had  more  than 
one  conversation,  we  had  two  or  three,  or  a  half 
dozen  along  those  lines  at  different  times. 
*  *  *  When  Mr.  Metzger  came  to  Denver, 
Mr.  MacLean  advised  me,  and  the  next  morning 
I  went  to  their  office,  51  Bank  Block,  and  Mr. 
Metzger,  I  believe,  was  there  at  the  time,  or 
came  in  very  shortly  aftezwarda — I  believe  he 
was  there  when  I  came  in —  «  «  • 
three  went  into  the  back  office  and  talked  over 
the  situBtion,  I  think,  for  a  full  hour  or  more, 
and  I  explained  to  Mr.  Metzger  my  experience 
in  handling  powder  in  Colorado,  and  the  Dece»- 
stty  of  powder  companies  selling  fuse  and  caps; 
I  was  interested  particularly  in  the  sale  of  fuse 
and  caps,  because  I  could  make  a  profit  by  sell- 
ing to  the  Nitro  Powder  Company,  and  he 
agreed  with  me.  After  we  left  the  little  office, 
the  small  inner  office,,  we  came  out  in  the  outer 
office,  Mr.  Metzger  and  myself,  and  Mr.  Mac- 
Lean  remained  seated,  and  we  stayed  there  by 
a  window.  *  •  •  I  stated  I  might  do  aome 
powder  business  with  Mr.  MacLean  later,  and 
that  I  could  exchange  fuse  with  him  for  pow- 
der, and  I  also  explained  this  new  fuse  we  nad. 
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file  S«al  of  06londo--iio  om  ebe  had  ■  riit^t 
to  make  it— and  he  went  on  buying  thia  fuse 
from  me.  Nothinx  farther  waa  ever  aald  or  done 
in  connection  with  the  matter." 

It  would  appear  from  this  testimony  that 
Kearns  and,  through  htm^  the  plfOutifr  com- 
pany bad  knowledge  of  the  limited  authority 
of  tike  agent  MacLean,  notwithstanding  what 
the  evidence  of  hia  apparent  authority  might 
have  been.  It  la  clear  that  they  knew  the 
defendant  company  did  not  deal  la  Ck>lorado 
In  fuse  and  caps,  and  therefore  that  Mac- 
Lean  could  have  no  authority  to  bind  It  for 
the  purchase  or  sale  of  such  articles  without 
Its  act  or  consent.  Eeams,  it  would  seem 
from  the  testimony  quoted,  with  this  kuowl* 
edge,  undertook  to  Influ^ce  the  defendaiU 
company,  through  Its  vice  president  and  gen- 
eral manager,  to  engage  la  the  handliag  of 
these  products  In  Colorado,  and  thereby  ex- 
tend the  limited  authority  of  MacLean  so 
that  be  and  Kearns  could  do  business:  but 
nothing  in  Kearns'  testimony,  or  any  other 
part  of  the  record,  shows  that  the  company 
or  itq  general  manager  ever  consented  to 
such  an  ext^slon,  or  did  anything  to  justify 
Kearns  in  a  belief  that  such  an  extension 
was  granted,  and  no  further  Inquiry  is 
shown  to  baTe  been  made  on  the  part  of  the 
plaintiff  to  ascertain  the  real  extent  of  Mac- 
Lean's  authority,  or  to  dispel  any  doubts  that 
Keams  might  have  entertained  in  the  mat- 
ter. The  most  that  can  be  gathered  from 
Kearns*  teetimony  is  that  Metzger  agreed 
with  bim  as  to  the  necessity  of  powder  com- 
panies selling  fuse  and  caps,  or  that  he 
(Keams)  could  have  made  a  proAt  by  selling 
such  products  to  the  defendant  company. 
PlaintifT  does  not  contend  that  In  the  conver- 
sation between  Metzger  and  Keams  actual 
authority  was  given  to  MacLean  to  buy  or 
sell  ttiese  products,  but  insists  that  in  doing 
so  he  was  acting  within  the  apparent  scope 
of  his  authority.  Since  the  limited  authority 
of  MacLean  was  known  to  the  plaintiff,  it 
cannot  hold  the  defendant  liable  for  acts 
done  within  the  apparent  scope  of  his  author- 
ity, but  beyond  Its  known  limitations.  Sa- 
l«ie  V.  Queen  City  Fire  Ins.  Co.,  59  Or.  297, 
116  Pae.  1114,  35  L.  R.  A.  (N.  S.)  438 ;  Silver 
Mountain  Co.  T.  Anderson,  51  Cola  305,  117 
Pac,  173. 

[S]  As  was  said  In  Gates  Ironworks  t. 
Denver  Engineering  Works  Co.,  supra: 

"The  burden  was  on  the  plaintiff  to  prove  the 
agent's  authority  and  every  fact  which  mtght 
teoA  to  make  bis  contract  the  contract  of  his 
principal;  and,  in  the  absence  of  such  proof, 
di^roof  by  the  defendant  waa  unnecessary." 

We  do  not  think  the  record  contains  the 
required  proof  to  establish  the  agency  or  au- 
thority of  MacLean  to  make  the  purcbaseB 
cbarged,  and  therefore  the  court  erred  in  re- 
fusing to  grant  defendant's  motion  for  a  non- 
suit, and  its  Judgment  should  be,  and  is, 
hereby  reveraedL 

Beversed. 


TAYLOR  T.  PAKISH.    (No.  11989.) 

(Supreme  Court  of  Washington.    June  28, 
1916.) 

L  Bills  and  Notes  «=>491  —  Obdebs  or 
Fund— BuBDEK  aw  Pboof. 

Where  the  orde't  or  assignment,  as  limited 
by  defendant's  acceptance,  waa  ambiguous, 
plaintiff  has  the  burden  of  inovlng  a  right  to 
recover. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  SI  1643-1648;  Dec  Dig. 
491.] 

2.  Bills  and  Notes  «=»82  —  Obdebs  on 

Fund — Conotrcctiom. 

Logging  contractors  gave  plaintiff  an  order 
on  defendant  for  payment  ot  $1  per  thousand  feet 
of  logs  scaled  in  excess  of  Uie  amount  already 
logged.  The  contract  provided  for  payment  to  the 
contractors  of  a  larger  sum,  but  defendant,  hav- 
ing made  considerable  advances,  and  knowing 
he  would  be  compelled  to  make  more  it  the  con- 
tract was  carried  out,  accepted  the  order  only 
as  to  sums  which  might  become  due  the  con- 
tractors. Held,  that,  where  there  were  no  prof- 
its under  the  contract  and  the  contractors  were 
entitled  to  nothing,  plaintiff  could  not  recover, 
although  the  contractors,  after  giving  the  orde^ 
scaled  logs  in  an  amount  which^  at  fl  per  liOOO 
feet,  would  have  paid  the  claim. 

[Ed.  Note.— For  other  casee,  see  BiUe  and 
Notes,  Cent.  Dig.  fi|  143-148;  Dec.  Dig.  «=> 
82.] 

En  Banc.  Appeal  from  Superior  Court, 
Cowlitz  County ;  Wm.  T.  Darch,  Judge. 

Action  by  C.  A.  Taylor  against  B.  A..  Par- 
ish. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

Imus  &  Gore,  of  Kalama,  for  appellant. 
Loyal  H.  McCarthy,  of  Portland,  and  Maglll, 
McKenny  &  Brush,  of  Kelso,  for  respondent 

PER  CURIAM.  This  cause  was  original- 
ly set  for  hearing  during  the  October  term. 
1914,  at  which  time  counsel  for  appellant  ap- 
peared. Counsel  for  respondent  failed  to  ap- 
pear. An  opinion  was  filed  January  8, 1915. 
Subsequently  a  showing  was  made  by  coun- 
sel for  respondent  as  to  his  failure  to  receive 
notice  of  the  hearing  because  of  an  Imperfect 
copy  of  the  docket  received  by  him.  miere- 
upon  the  opinion  was  withdrawn  and  the 
cause  again  assigned  for  bearing  during  the 
May  term,  1916.  The  majority  of  the  court 
now  hold  that  a  correct  conclusion  waa  reach- 
ed on  the  first  hearing,  and  the  opinion  then 
filed  is  now  adopted  as  the  opinion  of  the 
court  Tliis  is  an  action  to  recover  upon  an- 
accepted  order.  The  suit  is  prosecuted  by  the 
assignee.  There  was  a  Judgment  for  the 
plaintiff  as  prayed  for.  The  defendant  has 
appealed. 

The  facts  are  these :  In  the  fall  of  1910  the 
firm  of  F.  B.  Mallory  &  Co.,  as  the  selling 
agent  for  Macomber  &  Whyte  Rope  Company, 
sold  to  the  firm  of  Fowler  &  Quigley  a  quan- 
tity of  wire  rope,  for  use  in  logging  opera- 
tions which  they  were  then  carrying  on  for 
the  appellant  Mr.  Mallory  testified:  That 
the  Invoices  were  not  paid  when  dua  That 
Fowler  &  Quigley  gave  two  prmnlssory  notes 
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Id  settlement  of  the  accoant,  and  that  just  be* 
fore  the  first  note  was  due  Mr.  Fowler  ad- 
vised that  he  would  not  be  able  to  pay  It, 
and  asked  If  they  would  be  satisfied  to  take 
an  order  on  the  appellant  That  Fowler 
showed  him  a  contract  between  the  firm  of 
Fowler  &  Qulgley  and  the  appellant,  imder 
which  they  were  operating;  that  in  pursu- 
ance of  the  conversation.  Fowler  &  Quigley 
gave  him  an  order  upon  the  aiKieUant,  Par- 
ish, as  follows: 

"PorUand,  Ore.  May  11.  '11. 
"To  Mr.  B.  A.  Parish.  Please  pay  to  F.  B. 
Mallory  &  Co.  the  sum  of  S1.00  per  M.  Scale 
ap  to  amt  due  them  (one  and  no-100  dollars)  aa 
the  sum  may  become  due  me  on  logs  aa  per  my 
contract  with  you.  The  above  ia  to  apply  on 
logs  that  I  may  put  ia  in  excess  of  the  1,300,- 
000  Ceet  logged  previous  to  this  date. 

"Fowler  &  Qnigley.  by  Wallace  Fowler.** 

— that  he  presented  the  order  to  appellant, 
who  indorsed  his  acceptance  upon  It  In  the 
following  language:  "O  K.  as  the  amount 
Is  due  Fowler  &  Quigley.  B.  A.  Parish." 
The  contract  between  Fowler  &  Quigley  and 
the  appellant  bears  date  the  16th  of  Novem- 
ber, 1910.  By  the  terms  of  the  contract  it  was 
agreed  that  Fowler  &  Quigley  should  pro- 
ceed without  delay  to  build  lo^ng  roads,  ar- 
range all  necessary  eqtUpment,  and  log  into 
floating  water  in  the  Coweeman  river,  within 
a  period  of  eight  months,  barring  unavoidable 
accident,  all  the  timber  standing  upon  cer- 
tain described  land,  for  $4  per  thousand  feet 
"log  scale  at  the  Coweeman  Driving  &  Raft- 
ing Company's  boom."  It  was  further  agreed 
that  Fowler  &  Quigley  should  employ  ex- 
perienced fallers,  buckers,  and  woodsmen  to 
conduct  the  logging  operations  along  eco- 
nomic lines  with  minimum  breakage;  that 
they  should  cut  the  timber  In  such  lengths  as 
would  saw  out  and  market  to  the  best  advan- 
tage as  the  appellant  should  designate.  It 
was  further  agreed : 

"That  $3.75  of  the  above  contract  price  is  to 
be  paid  to  the  party  of  the  second  part  [Fowler 
ft  Quigley]  when  logs  are  rafted  and  scaled  by 
Coweeman  Bafting  ft  Driving  Company." 

It  was  farther  agreed  that  26  cents  of  the 
contract  price  should  be  retained  by  the 
appellant  until  the  completion  of  the  con- 
tract as  a  forfeit  and  guaranty  of  the  fulflil- 
ment  and  faithful  performance  of  the  con- 
tract by  Fowler  ft  Quigley,  and  that  tb^r 
failure  "to  comply  herewith  is  hereby  made 
a  forfeiture  of  the  remaining  twenty-five 
cents,  and  the  further  payment  of  the  same 
by  the  party  of  the  first  part  is  hereby  can- 
celed." The  contract  contains  a  further 
clause  for  liquidated  damages  In  case  Fowler 
&  Quigley  should  quit  work  before  the  con- 
tract was  completed,  and  provides  ttiat  "time 
and  the  exact  performance  of  this  contract  be 
the  essence  thereof."  Both  parties  treated  the 
acceptance  as  ambiguous,  and  offered  parol 
testimony  as  to  the  actual  agreement  between 
Mallory  &  Co.  and  the  appellant  at  the  time 
the  latter  Indorsed  his  acceptance  upon  the 
order.    Mr.  Mailory  testified,  in  substance 


that  when  he  presented  the  order  to  the  ap- 
pellant, he  told  him  that  Mr.  Fowler  had 
shown  him  the  contract  upon  whl(^  they 
were  operating,  and  that  he  asked  the  appel- 
lant if  he  would  accept  the  order  "on  that 
basis,  and  he  said  he  would";  that  the  ap- 
pellant said  that  Fowler  &  Quigley  had  then 
put  in  about  1,300,000  feet  of  logs  and,  as  the 
money  came  due*  In  excess  of  that  amount, 
he  would  pay  the  $1  per  thousand.  He  fur- 
ther said  that  the  appellant  gave  him  "to  un- 
derstand the  fl  a  thousand  would  be  paid  as 
the  logs  were  put  In"  In  excess  of  the  1,300,- 
000  feet,  and  that  there  was  nothing  said 
about  any  other  conditions.  He  further  tes- 
tified that  the  appellant  toM  him  that  he  had 
made  some  advances  to  Fowler  ft  Quigley 
which  were  covered  by  the  1,300,000  ftet  of 
logs.'  The  appellant  was  asked, 

"Did  you  tell  him  [Mallory]  you  had  to  malte 
advances?  and  answered:  "X'  did,  as  his  testi- 
mony showed  this  raoming.  He  realized  then 
were  advances  made.  He  knew  it,  and  knew 
there  was  nothing  due  tbem  at  the  time  on  the 
contract" 

He  said  that  Mr.  Mallory  did  not  discuss 
the  details  of  the  contract  with  him ;  that  the 
contract  was  not  discussed  between  them,  "or 
even  mentioned";  that  he  told  Mr.  Fowler 
if  money  became  due  Fowler  &  Quigley  on 
the  contract,  instead  of  paying  it  to  them, 
"I  would  pay  It  to  him,"  and  that  he  accepted 
the  O.  K.  on  that  condition — 

"oth^rwiae  I  would  not  accept  that  at  all.  I 
told  him  I  would  not  There  wasn't  anytfaing 
due  them,  and  I  did  not  know  when  there  woold 
l>e  anything  due  owing  to  making  advances." 

It  was  stipulated  that  auffldent  logs  were 
scaled  and  put  In  the  boom  In  excess  of  the 
1,300,000  feet  at  yi  a  thousand  to  pay  the  re- 
spondent's claim.  The  court  found  all  the 
Issues  in  favor  of  the  respondent 

[1,2]  If  the  order  as  limited  by  the  ac- 
ceptance iB  ambiguous,  which  we  think  it  is* 
the  burden  of  proof  was  vj>on  tiie  reqmndent 
to  prove  a  right  to  recover.  It  Is  clear  tbat 
Mallory  ft  Co.,  at  the  time  they  accepted  the 
order,  knew  that  Fowler  &  Qulgl^  were  with- 
out funds.  They  knew  that  they  had  deliver- 
ed 1,300,000  feet  of  lots  which  had  been  paid 
for  in  advances.  They  knew  that  Fowler  & 
Quigley  had  not  been  aUe  to  pay  tot  the 
equipment  which  they  had  bought  of  them  to 
use  In  logging.  They  knew  that  they  were 
without  funds  with  which  to  conduct  the  log* 
gtng  operations.  This  was  known  by  all  the 
parties  to  the  contract  It  must  have  been 
within  the  contemplation  of  the  parties  that 
the  logging  contract  should  carry  itself,  and 
that  the  appellant  was  not  undertaking  to 
guarantee  that  a  profit  would  result  from  It 
This  appears  from  an  Inspection  of  the  order 
and  the  acceptance.  It  is  clear  that  Fowler 
&  Quigley  undertook  .to  appropriate  $1  per 
thousand  feet  upon  all  logs  thereafter  de- 
livered Into  the  boom.  The  appellant,  appar- 
ently realizing  that  there  might  not  be  satti 
profit,  limited  his  acceptance.  The  testimony 
allows  ooncloslrely  that  there  was  no  jnott 
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at  an  In  the  loggbis  <veratl<ni8.  Indeed,  the 
^nwUant  paid  for  sappliea  and  labor,  direct 
to  the  parties  tnxnldilng  the  anppUea  and  the 
labor,  sevml  thoMaod  dollars  In  excesa  of 
the  contract  price.  If  be  is  h^  liable  In 
this  action,  he  will  Bostaln  an  additional  loea 
to  the  extODit  of  the  recorery.  It  la  true  that 
the  losing  contract  proridee  that  V3.7G  per 
tboQsand  feet  shall  be  paid  to  Fowler  ft  Qulg- 
ley  -wbea  the  logs  "are  rafted  and  scaled  1^ 
the  Ooweeman  Batting  ft  Driving  Company," 
and  it  was  stiipnlated  that  sofficient  logs  have 
beeo  rafted  and  scaled  in  excess  of  the 
1,300,000  feet  to  pay  the  re^ndent's  claim. 
However,  noOiing  emc  became  due  Fowler  ft 
Quigley  for  the  reason,  as  we  have  said,  that 
the  contract  price  wu  more  than  constuned 
in  siqqtlles  and  labor  which  the  appellant 
paid  direct  to  the  parties  who  famlBhed  these 
oommoditiea. 

By  pladng  ourselves  In  the  sitoatUKi  of  the 
drawees  and  the  aocesitor  at  the  time  ot  the 
a<»9tance  with  the  light  which  they  luid  on 
the  mattOT,  it  beoomes  clear  that  the  i^pel- 
lant  merely  undertook  to  pay  the  drawees 
any  sum  due  Fowler  ft  Quigley  in  ezceas  of 
the  actual  expenses  of  the  logging  operatlona 
to  the  extent  of  the  claim  which  the  drawees 
represented.  These  operations  resulted  In  a 
deficit  instead  of  a  profit,  and  there  can  be 
no  recorery.  Lawrence  v.  Phlpps,  67  Hun,  61, 
22  N.  Y.  Suiq?.  16;  Hazeltlne  v.  Dunbar,  62 
Wis.  162,  22  N.  W.  165. 

The  Judgment  Is  reversed,  with  directions 
tc  dismiss  the  action. 


NATIOKAI/  SURETY  OO.     A.  O.  FRY  OO. 
et  aL   (No.  12316.) 

(Supreme  Court  of  Washinffton.    June  21, 
1915.) 

L  Pl.«ADINO  «=»1&4— AnSWKK— AVFIBMATIVn 

Dbfersbb— Dbkubsbb. 

Demurrer  may  properly  be  sustained  to  an 
aflSrmative  defense,  where  every  issue  presented 
by  it  la  suffideutly  presented  by  the  denials  in 
the  answer  proper. 

[Ed.  Note.~For  other  cases,  see  Pleadintc, 
Cent.  Dig.  IS  441-446,  44f>-452;  Dec  Dig.  «=> 
1&4.] 

Z  Axtachhent  <8=>345  —  iKOBunrrv  Bond  — 

IflABIUTT— SeVEBAL  ATTACHMENTS. 

Where  property  is  wrongfully  attached  and 
held  nnder  two  attachments,  one  ot  F.,  tb<  other 
T.,  it  ia  immaterial  as  regards  liability  on  the 
indemnity  bond  of  F.  that  the  claim  of  T., 
whose  attachment  was  prior  to  F.'s,  exceeded 
the  valne  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  U  1241-1247;  Deo.  Dig.  «»346.] 

8.  IWDBinnTT  «=»14— JUDOUENT  AOAIKST  IN- 
DEMNXTEE— OonOLUSIVENBSS. 

Where  a  sheriff  is  sued  touching  a  matter  on 
which  he  has  taken  an  Indemni^  bond,  and 
gives  the  indemnitors  notice,  offering  ample  op- 
portunity to  appear  and  defend  or  aid  In  the  de- 
fense, the  judgment  against  the  sheriff,  absent 
fraud,  coUusioo,  or  mistake,  is  concluslre  be- 
tween Um  and  the  Indemnitors  on  the  question 
of  the  sheriff's  UabtUty  and  the  facta  necessary 
to  establish  it,  but  not  of  collateral  issues  mate- 


rial only  as  between  the  indemnitee  and  the  In- 
demnitors, and  not  eesestial  to  a  recovery  by 
the  injured  party  in  the  action  against  the  in- 
demnitee. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig.  I  41;  Dee.  Dig.  «=»14J 
4.  Iimnmrr  4s»14— Iitdoubivt  AoAnrerr  Xv- 

DEUNnXB—BVIDBNOB  AOAIHST  InDBUNITOB. 
Where  two  writs  of  attachment  were  deliv- 
ered, one  by  F.  th«  other  by  T.,  to  a  sheriff  for  a 
levy  on  certain  goods,  the  judgment  airaiust  the 
shfuiff  for  wrou^ul  attadunent  thereof  Is,  in  an 
action  by  him  on  F.'s  indemnity  bond,  no  evi- 
dence of  a  levy  of  F.'s  writ  and  a  holding  there- 
under, since  proof  of  a  levy  of  and  holding  un- 
der the  other  would  have  been  enough  to  war- 
rant the  judgment. 

[Ed.  Note^For  other  eases,  see  Indemnity, 
Cent.  Dig.  |  41;  Dec.  Dig.  «=»14.] 

6.  Sbebifvs  and  Constabues  ^=»151~Ihdeh- 
NiTY  Bond— Evidence. 

Evidence,  in  an  actlcoi  by  a  sheriff  on  an 
indemnity  bond  for  his  protecnon  In  levying  an 
attachment,  Aeld  to  sustain  a  finding  that  the 
writ  was  levied  and  that  the  goods  when  de< 
stroycd  were  being  held  thereunder. 
.  [Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  ||  S2&-829;  Dec.  Dig. 
«=»161.] 

6.  EVIDENOl  «8=>8&— PaEeUMPTION— Pkbjobm- 
AKCE  OF  OmCXAL  DUTY. 

Where  a  writ  of  attachment  was  delivered 
to  a  sheriff  for  purpoae  of  levy,  together  with  an 
indemnity  bond,  for  his  protection  in  making 
the  levy,  it  will  be  presumed  in  an  action  by 
him  on  the  bond  that  he  performed  his  official 
duty  to  make  the  levy. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $  105 ;  Dec.  Dig.  «=>83.]  • 

7,  Appeal  and  Bbrob  (S=>1011  —  Review  — 
Findings  of  Ooubt. 

The  trial  court's  fioding  on  omflicting  evi- 
dence will  not  be  disturbed  oq  appeal,  where  it 
cannot  be  said  that  it  ia  supported  by  no  com- 
petent evidence,  or  that  the  evidence  pr^nder- 
atea  against  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  |S  3983-39&»;  Dec.  Dig. 
1011.] 

3.  Indeknixt  «=»14— Jddoment  Aoazkst  In- 
demnitee—Conclusiveness. 

Where  an  attachment  was  levied  and  the 
goods  were  being  held  thereuoder  when  destroy- 
ed, and  the  attaching  creditor  and  the  sureties 
OO  the  indemnity  bond  given  bf  him  to  the  sher- 
iff had  notice  of  the  action  against  the  sheriff  for 
wrongful  attachment,  and  were  tendered  the  de- 
fense thereof,  whether  or  not  they  accepted  the 
defense  thereof,  by  adopting  the  sheriff's  defense, 
the  ludgment  in  such  action  agaimit  the  sheriff 
was,  in  an  action  by  him  on  the  indemnity  bond, 
conclusive  on  them  as  to  the  fact  and  amount 
of  his  liability. 

[Ed.  Note.— For  other  cases,  see  LidemniCy, 
Cent  Dig.  8  41 ;  Dec.  Dig.  <8=>14.] 

Department  2.  Appeal  from  Superior 
Gonrt,  King  County ;  King  Dykeman,  Judge- 
Action  by  the  National  Surety  Company 
against  the  A.  C  Fry  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

Oliver  Hulbacfe,  of  Seattle,  for  appellants. 
John  W.  Roberts  and  George  I*  Splrk,  both 
of  Seattle,  for  respondent 

BLLIS,  J.  This  is  an  action  against  at- 
taching creditors  and  the  snretles  on  the  at- 


4pS9For  otner  cues  see  same  topic  and  K£Y-NtIHBER  In  all  Key-Numbered  D-.<ests  and  Indexes 
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tachmelit  bond  brought  by  the  surety  on  the 
sheriff's  official  bond  who  had  been  compelled 
to  pay  a  judgment  against  the  sheriff  for  the 
value  of  goods  destroyed  by  fire  while  ,  held 
under  a  wrongful  attachment.  In  order  to 
give  any  proper  understanding  of  the  Issues, 
an  extended  statement  Is  necessary. 

On  June  1,  1911,  the  defendant  A.  O.  Fry 
&  Co.  commenced  an  action  in  the  superior 
court  for  King  county  against  0.  Caztme 
and  wife,  and  delivered  to  the  sheriff  a 
writ  of  attachment,  together  with  an  indem- 
nity bond  upon  which  the  defendants  Eng- 
lish and  Lavansliy  were  sureties.  On  the 
same  day,  Lewis  C.  Tronght<n  brought  an  ac- 
tion In  ttie  Justice  court  against  the  same  de- 
fendants and  delivered  to  the  sherlfE  a  writ  of 
atta<diment  together  with  an  Indemnity  bcmd. 
The  sheriff  took  possession  of  certain  tbat- 
tela  and  stored  them  In  a  warehoose.  There 
was  no  direct  evld«ice  to  show  onder  whlcih 
writ  the  chattels  were  attached,  or  whether 
a  levy  was  made  under  both  writs;  but  the 
d^uty  slieriff  who  had  the  attachments  In 
charge  testified  that  In  June,  1911,  the  at- 
torney for  defendant  Fry  A  Co.  Insbneted 
him  to  hold  the  goods  under  the  Fry  &  Co. 
attachment  in  case  of  the  release  of  the 
Trougjiton  attachment  On  June  12,  1911, 
Chrysanthe  Cazone,  wife  of  O;  Cazone,  made 
demand  on  the  sheriEF  for  the  return  of  part 
of  the  diattels  attached,  claiming  fhem  as 
her  separate  property.  Notice  of  this  de- 
mand was  given  to  the  defendant  Fry  &  Co. 
It  is  not  claimed  that  that  company  then  dis- 
claimed the  attachment  or  authorized  a  re- 
delivery of  the  goods.  The  sheriff  did  not 
comply  with  this  demand.  On  June  21,  1911, 
Mrs.  Cazone  assigned  her  claim  to  O.  V. 
Kostglos.  On  June  26,  1911,  the  actions  of 
Fry  &  Co.  and  of  Troughton  were  settled 
and  dismissed,  and  Kostglos  received  an  or- 
der from  the  sheriff  on  the  warehouse  for 
the  goods;  but  they  had  already  been  de- 
stroyed by  fire.  In  September,  1911,  Kost- 
glos brought  an  action  against  the  sheriff 
for  the  value  of  the  goods.  Fry  &  Co.  and 
the  other  defendants  here  were  noticed  and 
requested  to  defend  the  sheriff  In  the  Kost- 
glos suit  This  notice  was  in  writing,' and 
its  service  and  sufficiency  are  not  questioned. 
Troughton  defended  by  an  attorney.  The 
evidence  as  to  whether  or  not  A.  O.  Fry  & 
Co.  and  English  and  Lavansky  participated 
in  the  defuse  is  in  conflict.  Plaintiff's  at- 
torney who  represented  the  sheriff  in  the 
original  action  testified  to  the  effect  that  de- 
fendants' attorney,  in  response  to  the  notice, 
called,  talked  over  the  whole  matter  with  him, 
and  lold  plaintiff's  attorney  to  go  ahead  with 
the  case,  adding,  "Yon  know  more  about  it 
than  I  do,  and  anything  you  do  will  be  all 
right  with  me."  He  also  testified  to  the 
effect  that  the  sheriff's  answer  was  after- 
wards submitted  to  and  approved  by  defend- 
ants' attorn^.  Judgment  went  against  the 
sheilfC  for  $60  and  costs  In  favor  of  Kost- 


glos, who  assigned  his  Judgment  to  F.  U. 
Wilson.  Wilson  brought  suit  against  tbe 
National  Surety  Company  as  surety  on  the 
sheriff's  official  bond  to  recover  the  amount 
of  the  J^idgmrat  The  sheriff  was  later  made 
a  par^  defendant  to  that  action,'  an^  tbe 
defendants  here  were  notified  and  requested 
to  defend,  but  did  not  do  so.  Judgment  was 
entered  against  the  sheriff  and  the  National 
Surety  Company.  Tbe  surety  company  paid 
the  judgment,  took  an  assl^ment  of  the8lle^ 
iff*s  rights  against  the  attaching  creditm 
and  their  bondsmen,  and  brought  this  actim. 

In  its  complaint  It  alleged  the  deUv^  of 
the  two  writs  of  attachment;  that  Qie  sher 
iff  levied  the  req>ectlve  writs  at  tbe  retiaert 
of  the  defendants  Fry  &  Co.  and  Trongbttfn 
and  as  directed  by  their  attorney ;  that  the 
defendants  were  notified  and  requested  to  de- 
fend both  o£  the  prior  actions  and  actually 
parUd^pated  In  tbe  defense  of  tbe  original 
action  against  the  Sheriff,  and  alleged  gen- 
erally the  facta  above  stated.  Trou^ton 
made  no  appearance,  and  a  default  was  va- 
tered  against  him.  Fry  it  Co.,  BngUdi,  and 
Lavansky  answered  denying  that  the  sheriff 
made  any  levy  nnder  the  Fry  A  Co.  writ, 
denying  that  they  directed  the  defense  of  tite 
action  against  the  sheriff  or  in  any  man- 
ner participated  in  the  defense,  denying  any 
llablllly  in  the  premises,  and  for  an  affinna- 
tlve  defense  alleged  that  the  pr<H>erty  was 
attached  und«  the  Troughton  writ,  and  that 
the  Troug:hton  claim  exceeded  the  valne  of 
the  propel^,  and  hence  there  was  no  prop- 
er^ that  could  be  subject  to  the  Fry  &  Co. 
writ  A  demuirer  to  this  affirmative  matter 
was  sustained. 

At  the  close  of  the  plalntUTs  evld^ce,  the 
defendants  moved  for  a  nonsuit  on  the 
ground  that  there  was  no  evidence  that  Fry 
&  Co.  had  directed  the  levy  of  the  attach- 
ment or  that  any  levy  had  been  made  under 
its  writ.  The  court  denied  the  motion.  A 
colloquy  between  the  court  and  counsel  in- 
dicated that  the  denial  was  mainly  upon  tbe 
ground  that  the  defendants  had  been  noti- 
fied  and  requested  to  defend  the  original  ac- 
tions, and  hence  were  l>ound  by  the  Judg- 
ments thferein.  The  court,  however.  Indi- 
cated that  his  ruling  was  also  partly  upon 
the  oral  evidence  which  had  been  introduced. 

As  to  the  scope  of  tbe  defense  which  would 
be  permitted,  the  court  advised  counsel  for 
the  defendants  that  he  might  offer  any  evi- 
dence he  desired  In  order  to  preserve  the  rec- 
ord. Tbe  only  evidence  Introduced  or  offer- 
ed by  the  defendants  was  the  testimony  of 
their  attorney  denying  that  he  had  in  any 
manner  defended,  or  assisted  In  or  anUior- 
ized  the  defense  In  the  original  actlcuL 

The  court  found  for  the  plaintiff  and  en- 
tered Judgment  in  Its  fttvor.  The  defend- 
ants Fry  &  Co.,  English,  and  Lavansky  ap- 
peal. 

[1,2]  It  is  first  contended  that  the  conrt 
erred  In  sustaining  the  demurrer  to  the  de- 
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fendants'  so-caUed  afflmiAtiTe  detenscH  We 
find  no  ercDF  In  thSa.  Whatever  tbe  sroandB 
upon  which  the  demamr  was  Bostalned. 
we  are  clear  that  It  mltfbt  hare  beoi  prop- 
er^ sustained  upon  the  groond  that  ereir 
lame  presented  by  the  afflrmatlTe  matter 
was  snffldentlr  presented  by  tbe  dodals  con- 
tained In  th»  answer  propw.  Tbe  fiict,  U  it 
be  a  tact,  that  the  Trooifhton  dalm  was 
more  than  the  value  of  the  property,  was 
Immaterial.  Tronghton  might  have  released 
his  attachmmt  or  might  have  been  nnahle 
to  snMain  his  claim,  in  eltlier  of  y^tMb. 
erents  the  Fry  ft  Ca  attachment,  assnndng 
that  it  was  sabaeqnent  to  the  Troughton  at- 
tadunent,  would  stUl  have  held  the  prwer- 
ty.  Bern,  ft  BaL  Oode,  |  667;  Meyer  T.  Par- 
cell.  Adm*r,  U4  111.  App.  472. 

[I]  Tbe  aintellants'  main  contention  Is  that 
tbe  findings  of  the  trial  court  to  the  effect 
that  tbe  Fry  ft  Oo.  writ  was  actually  levied 
and  the  property  held  th^onder,  and  that 
the  appellants  accepted  the  defense  In  the 
original  action  through  their  attorney,  are 
not  supported  by  the  evidence. 

It  is  conceded,  of  course,  that  respondent 
here  is  snbrogated  to  whatever  rights  the 
sheriff  would  have  against  the  appellants. 
Tbe  respondent  claims  that  the  appellants, 
having  been  given  notice  of  the  action  against 
tbe  sheriff  and  accorded  an  opportunity  to 
appear  to  defend,  are  bound  absolutely  by 
Uie  Judgment  against  the  sheriff,  and  can 
offer  no  defense  in  an  action  by  the  sheriff 
against  them  on  the  Indemnity  bond.  It  is 
therefore  argued  that  the  finding  In  the 
original  suit  against  the  sheriff,  that  the 
Fry  ft  Co.  writ  was  actually  levied  and  the 
goods  held  thereunder  as  well  as  under  the 
Troughton  writ,  was  conclusive  evidoice  of 
that  fact  in  this  action.  The  respondent's 
statement  of  the  rule  is  too  broad,  and  the 
argument  based  thereon  seems  to  ua  unsound. 
Tbe  correct  rule  is  that,  when  a  sheiiff  Is 
sued  touching  a  matter  upon  which  be  has 
taken  a  bond  of  indemnity,  and  gives  the  In- 
demnitors notice,  offering  ample  opportuni- 
ty to  appear  and  defend  or  aid  in  the  do- 
fens^  the  Judgment  against  tbe  sheriff,  In 
the  absence  of  fraud,  collusion,  or  mistake, 
is  conclusive  as  between  him  and  the  In- 
denmitors  on  the  Question  of  tbe  sheriff's 
llablUty  and  tbe  facts  necessary  to  establish 
it.  The  cases  cited  by  the  appellants,  so 
Car  as  pertinent  at  aU,  go  no  further  when 
confined  to  their  facts.  Miller  v.  Rhoades, 
20  Ohio  St  494;  Davis  v.  Smith,  79  Me. 
851,  10  AtL  66;  Meyer  t.  PurceU,  Adm'r, 
114  111.  App.  472;  Train  v.  Gold,  &  Pick. 
(Mass.)  889.  The  case  of  Van  de  Vanter  t. 
Davis,  23  Waab.  693,  63  Pac.  555,  does  not 
toacb  Oie  qveatlon  here  involved.  Hie  fore- 
going la  also  tbe  goieral  rule  as  to  tbe  ex- 
tent of  fbe  conclDsive  ^ect  of  Judgments  as 
against  posons  not  parties  thereto,  but  lia- 
ble over  dtber  by  express  contract  or  by 
operation  of  law.    Gi^  of  Bloomington  t. 


Bonsh,  13  IlL  App.  838;  Littleton  T.  Rich- 
ardson, 84  N.  H.  17B,  66  Am.  Dec.  769;  Tea- 
zle V.  Penobscot  B.  Ol,  48  Me.  119;  Town 
of  Wateriniry  t  Waterbory  Ttactlon  Ga,  74 
Conn.  162,  (iO  AtL  8.  See,  also,  Spokane  t. 
Oostello.  83  Waah.  98,  74  Fae.  68. 

There  are  dedslnis  wbldi  tuOA  that,  even 
in  the  absmoe  of  notice  and  opportunity  to 
defted,  tbe  Jo^ment  is  prima  fticle  evidence 
against  tbe  indemnitors ;  but  these  also  hold 
it  is  only  prima  fiuile  evidence  as  to  tbe 
tact  and  amount  of  the  offleer*8  liability. 
Charles  v.  Hosbins,  14  Iowa,  471,  83  Am. 
Dec.  878,  woA  note.  Tbexe  are  other  decisions 
holding  that  the  judgment,  evw  wltibont  no- 
tice. Is  coadnsive  as  against  tbe  Indemnitors, 
bnt  (Hily  as  to  tluwe  things  going  to  establlab 
tbe  exlstoioe  and  extent  of  the  Indemnitors' 
UaHnty.  Cktoner,  Bzecntoi*  t.  Beeves,  108 
N.  Y.  527,  9  N.  a  489 ;  Pasewalb  v.  Bollman, 
29  Neb.  619,  49  N.  W.  780,  26  Am.  St  Bep. 
889.  These  dedslons  usually  rest  upon  the 
peculiar  wording  of  the  bend  or  contract  of 
indemnity.  Costello  v.  Brldgee,  81  Wash. 
192, 142  Pac.  687,  U  B.  A  1915A,  853.  What- 
ever tbe  effect  of  notice  or  lack  of  notice,  we 
have  been  dted  to  no  decision,  and  have 
found  none,  In  which  it  has  been  held  that 
the  Judgment  against  the  indemnitee,  wheth- 
er an  officer  or  nt^  is  conclusive  against  the 
indemnitor  exc^t  as  to  those  things  essential 
to  establish  a  liability  on  the  part  of  the  in- 
demnitee and  as  to  the  amount  of  that  liabili- 
ty. We  know  of  no  case  holding  that  the 
Judgment  is  conclusive  of  collateral  issues 
material  only  as  between  tbe  indemnitee  and 
the  indemnitor,  but  not  essential  to  a  recov- 
ery by  the  injured  party  In  an  action  against 
the  Indemnitee. 

[4]  In  the  present  case  it  may  be  soundly 
asserted  that,  since  the  original  action  was 
against  the  sheriff  In  his  official  capacity  for 
wrongful  attachment,  It  was  necessary,  to  a 
recovery  in  that  action  to  prove  that  h^  h^d 
the  goods  under  an  attachment  Had  the 
Fry  &  Co.  writ  been  the  only  writ  delivered 
to  tbe  sheriff  for  levy  on  these  goods,  then 
It  might  be  successfully  asserted  that  the 
flnrtif^g  in  the  original  action  of  the  levy  of 
that  attachment  would  be  conclusive  ,  of  the 
question  against  the  appellants  In  this  ac- 
tion. But  It  Is  admitted  that  the  two  writs 
were  delivered  to  the  sheriff  for  levy  upon 
these  goods.  Proof  In  the  original  action 
that  either  one  of  these  was  levied  and  the 
goods  held  thereunder  would  have  been  suffi- 
cient to  warrant  Judgment  against  the  sheriff 
In  that  action.  It  cannot  be  postulated, 
ther^ore,  that  a  finding  ot  the  levy  of  both 
of  tbe  writs  was  an  essential  to  the  Judgment 
In  that  action.  Since  the  original  actiim 
might  have  been  sustained  without  proof  of 
any  levy  or  holding  by  the  sheriff  under  the 
Fry  &  Co.  writ,  tiie  Jtidgmait  in  that  action 
was  not  iffesomptlve  evidence  of  that  ttxt 
which  must  be  established  in  this  action. 
Boynton  t.  Morrill,  111  MasL  4. 
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[5,  6]  We  hare  discassed  this  matter  thus 
folly  because  the  extensive  briefs  are  almost 
wholly  devoted  to  it,  and  the  court  seems  to 
have  been  Impressed  with  the  view  that  the 
judgment  was  conclusive  of  the  fact  that  the 
goods  were  being  held  under  the  Fry  &  Co. 
writ  Though  this  view  was  wroneous,  It 
does  not  follow  that  the  finding  ccmiplalned 
of  was  not  supported  by  competent  evidence. 
As  pointed  out  In  our  statement  of  the  case, 
the  deputy  sheriff  who  had  both  attachments 
In  charge  testified  that,  at  about  the  time 
when  Mrs.  Cazone  made  demand  upon  the 
sheriff  for  the  goods,  the  attorney  for  the 
appellants  and  acting  In  their  behalf  directed 
that,  If  the  Troughton  attachment  were  re- 
leased, the  goods  should  be  stiU  held  under 
the  Fry  &  Co.  writ  The  attorney,  the  one 
person  who  could  have  contradicted  this 
testimony.  If  it  vas  false,  subsequently  took 
the  witness  stand,  but  did  not  (Kmtra^ct  it 
It  will  not  do  to  say  that  be  was  precluded 
from  80  doing  by  tiie  oonrt's  ruling  m  the 
danurrer  to  the  affirmative  defenses  and  on 
the  motion  for  a  nonsuit  since  tbe  court  ex- 
pressly advised  counsel  that  be  might  tjltet 
any  evidence  whlc^i  he  deemed  pertinent 
Had '  counsel  for  tbe  appellants  ofCered  his 
own  testlnumy  in  contradiction  of  that  of 
the  deputy  sherlfT  above  noticed,  it  is  &lr  to 
assume  that  it  would  have  beoi  received, 
since  the  court  did  admit  his  testimony  In 
contradiction  of  that  of  the  attorney  for  Oie 
respwdents  touching  tbe  question  of  the 
appellants'  participation  in  the  defense  of  the 
original  action. 

There  Is  another  conaiderati<m  which  also 
tends  to  support  the  court's  finding  that  the 
Fry  &  Co.  writ  was  actually  levied.  Its 
writ  was  delivered  to  the  sheriff  for  the  pur- 
pose of  levy,  together  with  the  bond  of  in- 
demnity, for  his  protection  in  making  the 
levy.  It  thereupon  became  the  sherUf's  duty 
to  n^ke  the  levy,  and.  In  the  absence  of  proof 
to  the  contrary,  there  Is  a  presumption  that 
the  officer  performed  his  duty.  We  think 
therefore  that  aside  from  any  presumption 
raised  by  the  findings  and  Judgment  In  the 
original  suit  there  was  evidence  sufficient  to 
sustain  the  finding  of  the  court  that  the 
Fry  &  Co.  writ  was  actually  levied,  and 
that  the  goods  were  being  held  thereunder  at 
the  time  of  their  destruction. 

[7,  S]  Wbether  the  appellants  through 
their  attorney,  accepted  tbe  defense  of  tbe 
original  acUon  by  adopting  the  sheriff's  de- 
fense through  the  sberlfl's  attorney,  as  testi- 
fied to  by  that  attorney,  which  was  apparent- 
ly the  basis  of  the  court's  finding  that  the 
appellants  accepted  and  participated  In  the 
defense  in  the  original  action,  Is  a  question 
upon  which  the  evidence  was,  as  we  have 
seen.  In  sharp  confilct.  It  certainly  cannot 
be  Bald  that  the  finding  was  supported  by 
no  competent  evidence.  Nor  can  we  say  that 
the  evidence  preponderates  against  the  find- 


ing. In  such  cases  It  is  the  established  rule 
that  we  will  not  disturb  tbe  court's  find- 
ing. Johns,  Receiver  v.  Arizona  Fire  tu. 
Co.,  76  Wash.  349,  136  Pac.  120.  This  last 
finding,  however,  was  not  essential  to  sustain 
the  Judgment  Tbe  finding  of  tbe  court  upon 
what  we  have  held  sufficient  evidence,  that 
the  Fry  &  Co.  vnlt  was  actually  levied  and 
that  the  goods  were  being  held  thereundw, 
and  the  admission  that  tbe  appellants  bad 
notice  of  tbe  original  action  against  the  sher- 
iff and  were  tendered  the  defense  of  tbat 
action,  were  sufficient  to  make  the  judgm^ 
conclusive  upon  the  appellants  as  to  the  laet 
and  amount  of  the  sberUTa  UabiUty. 
The  Judgment  is  affirmed. 

MORRIS,  G.  J.,  and  MAIN,  rULLBBXOM. 
and  CROW^  JJ.,  concur. 


WIK  T.  KING  et  al.    (No.  12656.) 
(Supreme  Court  of  Washington.   June  25, 1915.) 

1.  Appeal  ard  Ebbob  «=»977— Nbw  Tbial 

^s»&— DiaCBBTION  OP  OODKT. 

An  order  granting  a  new  trial  rests  In  the 

discretion  of  the  trial  court  and  will  not  be 
interfered  with  save  for  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  85  8860-3865;  Dec,  Dig.  «=» 
jn^New  Trial,  Cent  Dig.  If  9, 10;  Dec  Dig. 

2,  Appeaz.  ahd  Ebbob  «s»100Bi—  Bbvixw  of 

Facts— Obdks  REruaina  New  Tbiai.. 

An  order  refusing  a  new  trial  on  conflictiiic 
evidence  will  not  be  interfered  with,  where  the 
appellate  court  cannot  say  tiiat  It  is  against  the 
preponderance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  §8  8800-8878,  3948-3960; 
Dec  Dig.  «=>1005.] 

Department  1.  Appeal  from  Superior 
Court  King  County ;  Everett  Smith,  Judge. 

Action  by  Klaus  Wlk  against  T.  J.  King 
and  another.  Judgment  for  plaintiff,  and, 
from  an  order  granting  a  new  trial,  plain- 
tiff appeals.  Afllrmed. 

Garland  &  McLane,  of  Bremerton,  for  ap- 
pellant. Dani61  landon,  of  Seattle,  for  re- 
spondents. 

PEE  CURIAM.  Appeal  from  an  order 
granting  a  new  trial.  The  motion  was  based 
u[)on  the  several  statutory  grounds.  After 
the  hearing  of  tbe  motion,  the  court  entered 
the  following  order: 

"Ordered  that  the  motion  for  new  trial  be, 
and  tbe  same  is,  hereby  sustained.  To  which 
plaintiff  excepts.' 

[1]  We  have  so  often  said,  that  It  ought 
not  to  be  necessary  to  again  repeat  It  that, 
In  entering  orders  of  this  character,  trial 
courts  are,  by  statute,  vested  with  a  pe- 
culiar discretion — a  discretion  vested  In  the 
trial  court  and  not  in  this  court — and  one 
which,  when  exercised,  will  not  be  Interfered 
with,  except  for  Its  manifest  abuse.  Brown 
r.  Walla  Whlla,  76  Wash.  670. 136  Faa  116& 
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If]  The  eridence  In  this  case  was  so  con- 
flicting as  to  suggest  to  the  trial  court  that 
some  one  was  guilty  of  perjury.  In  review- 
ing such  evideace,  the  holding  of  the  lower 
coort  will  be  accepted  hy  us,  unless  we  can 
Bay  that  the  evldrace  preponderates  the  oth- 
er way.    Gamer  v.  Schleotz,  146  Pac.  106. 

Not  being  able  to  so  say,  the  discretion  of 
the  trial  oonrt  wlU  not  be  Interfered  with, 
and  the  JndgmeDt  Is  affirmed. 


FBTBOTITSST  t.  SMITH  et  aL  (No.  12457.) 

(Sainvnie  Court  of  Washingtui.   June  23, 

1915.) 

1.  Fbatjddlent  Convetanoes  ^=>296 — SUF- 
FiciENCT  or  Evidence— Claim  fob  Ukui)- 
TJXDATED  Damages. 

If  a  coDPeyance  may  be  fraudulent  as 
against  an  unliquidated  claim  for  damans,  or 
an  existiog  right  of  action  upon  a  contiogent 
claim,  such  claims  have  not  the  same  standlog, 
when  cfHisidered  merely  iofereoces  of  fraud  in  a 
conveyance  from  husband  to  wife,  as  would  be 
siven  to  existing  acknowledged  or  contract 
debts;  as  such  conveyance  mmt  be  considered 
ia  the  liglit  of  Bern.  &  Bal.  Code,  S  8TC6,  declaiv 
lag  that  deed  from  hustumd  to  wife  vests  the 
estate  therein  recited  as  separate  property,  as 
well  aa  section  5292,  placing  the  burden  o£  proof 
Qpon  the  party  asserting  good  faith  in  a  trans- 
action between  husband  and  wife. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  H  867-875 ;  Dec.  Dig. 
«=s>29G.] 

2.  FBATTDtaEIfT  CONVSTANOES  «»295  — SOT- 
FICZENCT    OF    EVIDENCE    —    HUBBAHD  ANO 

Wm. 

In  an  action  to  set  aside  as  fraodulent  con- 
veyances by  a  husband  to  his  wife  and  family, 
evidence  held  to  sustain  a  verdict  for  defendant 
[E>d.  Note.— For  other  cases,  see  Fraudulent 
^vguices.  Cent  Dig.  H  867-875;  Dec  Dig. 

Department  1.     Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertaon,  Judge- 
Suit  by  Charles  Petrovitsky  against  W.  Ei 
Smith  and  others.    From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Hb  B.  Brown,  of  Seattle,  for  appellant. 
Bjan  &  I>QsiiK«idt  of  Seat^  for  lespood- 
enta. 

CHADWICK,  J.  Appellant  ia  a  judg- 
ment creditor  of  the  respondent  W.  B.  Smith, 
and  brlnga  thla  action  to  set  aalde  two  deeds 
to  property  conveyed  by  Smith,  the  one  to  his 
wife,  and  the  other  by  Smith  and  wife  to 
Smith's  son  and  daughter  by  a  former  mar- 
riage. In  March,  1906,  in  consequeuce  of 
certain  antecedent  transactions  between  ap- 
pellant and  respondent  W.  E.  Smith,  an  as- 
Blgiiment  of  a  real  estate  contract  was  made 
byt  Smltb  to  appellant.  The  title  falling  aft- 
er a  suit  to  enforce  specific  performance,  ap- 
pellant began  an  action  against  Stnlth  in 
July,  1009,  and  tooli  judgment  by  default  Au- 
gust  13,  1909.  On  March  18,  1909,  Eugenia 
H.  Snalth,  wife  of  W.  B.  Smith,  filed  for  rec- 
ord a  deed  signed  by  W.  E.  Smith  of  date 
January  14,  1907,  acknowledged  August  15, 


1908,  purpOTtlng  to  convey,  in  consideration 
of  $1,  the  E.  %  of  lots  11  and  12  in  block  10, 
Iaw's  Second  addition  to  Seattle.  On  Au- 
gust 3,  1909,  William  E.  Smith,  Jr.,  and  Flor- 
ence R  Smith,  son  and  daughter  of  W.  E. 
Smith,  filed  for  record  a  deed  executed  by 
W.  E.  Smith,  dated  March  17,  1909,  acknowl- 
edged on  the  same  day,  purporting  to  convey, 
in  consideration  of  f  1,  the  W.  %  of  the  same 
property.  A  bouse  had  been  built  on  each 
tract  On  the  8th  day  of  August,  1913,  ap- 
pellant commenced  this  action  to  set  aside 
the  conveyances  as  fraudulent  and  to  subject 
the  property  to  the  lien  of  his  jodgment 
After  a  hearing  on  the  merits,  a  decree  de- 
nying the  prayer  of  plalntifTs  complaint  waa 
entered  by  the  court 

It  Is  earnestly  contended  that  the  deed  to 
the  wife  is  presumptively  fraudulent  under 
Rem.  &  Bal.  Code,  S  5292,  which  provides, 
when  such  deeds  are  called  In  question,  that 
"the  burden  of  proof  shall  be  upon  the  party 
asserting  the  good  faith." 

The  only  question  Is  one  of  good  faith  and 
burden  of  proof.  We  have  carefully  read  the 
record,  and  have  endeavored  to  measure  the 
drcuuistances  relied  on  by  both  sides. 

At  the  time  when  the  deeds  were  executed 
it  seems  to  be  established  that  Mr.  Smith 
had  no  debts,  except  the  unliquidated  demand 
of  the  appellant  Whether  he  bad  notice  of. 
this  is  a  disputed  fact,  but  upon  all  the  evi- 
dence we  are  disposed  to  hold,  as  the  trial 
court  must  have  held,  that  respondents  sus- 
tained the  burden  of  proof. 

[1]  Admitting  that  a  conveyance  might  be 
fraudulent  as  against  an  unliquidated  claim 
for  damages,  or  an  existing  right  ct  action 
upon  a  ctmtlngent  claim,  we  tbink  It  would  be 
going  too  far  to  give  such  claims  the  same 
standing,  when  considering  Infer^ces  only, 
as  would  be  given  to  existing  acknowledged 
or  contract  debts.  Good  faith  is  a  question 
of  intent,  and  such  conveyances  must  be  con- 
sidered in  the  light  of  section  8766,  as  well 
as  section  6292. 

[2]  It  Is  established  by  a  preponderance 
of  the  evidence  that  It  had  been  understood 
from  the  time  the  two  houses  were  built  on 
the  proi)erty  that  <me  of  them  should  be  giv- 
en to  Mrs.  Smith  and  one  to  the  children. 
Mrs.  Smith  was  a  second  wife,  who  had 
reared  the  two  children,  and  largely  by  her 
own  efforts  had  put  them  through  the  schools 
and  had  kept  them  for  some  time  at  the  uni- 
versity. The  record  is  'not  entirely  clear, 
but  In  the  absence  of  a  positive  showing  to 
the  contrary,  the  inference  is  Impelled  that 
Mr.  Smith,  whose  deposition  was  taken  In 
Chicago,  Is  some  years  older  than  his  wife, 
and  is  not  now  living  with  or  helping  the 
family  to  any  great  extent ;  that  the  burdens 
of  the  family  have  fallen  upon  Mrs.  Smith; 
tbat  Mr.  Smith  has  not  contributed  much  to 
their  support  since  the  summer  of  1909 ;  that 
both  children  quit  school  and  went  to  work; 
that  Mrs.  Smith  has  cooked,  sewed,  and  at 
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the  time  of  the  trial  was  working  In  a  de- 
partment store ;  tliat  the  three  at  them  bad 
paid  back  taxes  and  street  asseaanents,  had 
renewed  a  mort^tage  at  |2,000*apon  the  pro^ 
erty  at  some  expense ;  and  that  Mrs.  &nlth 
bad  pnt  |S00,  which  she  had  received  u  a 
legatee  uxder  the  will  of  a  friend,  Into  the 
property.  As  against  these  drcnmstancea, 
about  the  only  circnmstanoe  frcun  wbidi  a 
fnradnloit  lnt«it  might  be  •Inferred  is  the 
fact  that  the  deed  to  the  wife  was  not 
promptly  deliTered  and  filed  for  record.  A 
similar  drcnmstance  was  rejected  as  Insnffl- 
cient  when  standing  alone,  in  tlie  case  of 
Smith  T.  Weed,  T6  Wash.  463,  1S4  Pae.  10T5, 
where  we  said: 

"The  things  ur^  as  casting  sDspidon  on  this 
deed  are  the  fact  *  •  *  that  the  deed  was 
not  recorded  until  September  24,  1910,  some  10 
days  after  the  fire.  ^  *  *  But  both  of  the 
appeUanta  testified  posldvely  tiiat  the  deed  was 
executed  and  delivered  on  February  7, 1007,  and 
the  notary  testified  that  be  thongbt  so.  We 
think  the  evidence  wholly  inauffiaent  to  war- 
rant a  finding  that  these  thirteen  lots  were  com- 
munity property." 

Upon  the  whole  case  we  are  not  prepared 
to  say  that  the  respondents  hare  failed  to 
meet  the  barden  put  npon  them  by  the  stat- 
ute by  dear  and  conTincii^  testimony. 

Wherefore  tlie  Judgment  Is  afOrmed. 

MORRIS,  a  J.,  and  PARKBR  and 
MOTTNT,  JJ.,  concur. 


JAKLEWICZ  T.  LENHART.   (No.  12671.) 

(Supreme  Court  of  Washington.    June  21, 
lOlS.) 

Appeai.  and  Ebrob  ^=951  —  Review  —  Deci- 
sions Appbauble. 

In  an  action  for  $100  commission  for  pro- 
curing persons  to  carry  on  logging  for  defend- 
ant, defendant  pleaded  that  the  persons  furnish- 
ed worked  so  slowly  that  he  was  damaged  $400, 
but  offered  no  evidence  in  support  of  his  coun- 
terclaim, which  obviously  could  not  be  enforced 
against  the  plaintiff. .  Const  art  4,  |  4,  pro- 
vides that,  in  suits  for  the  recovery  of  money  or 
peraonal  property,  the  Supreme  Court  shall  not 
have  jariadiction,  where  the  amount  in  contro- 
versy is  less  than  f200.  Held,  that  the  counter- 
dalm,  which  was  obviously  fictitions,  should  not 
be  considered  in  fixing  the  jarisdictional  amount, 
and  hence  the  Supreme  Court  could  not  enter- 
tain defendant's  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S$  237,  267;  Dec  Dig. 

I>epartment  1.  Appeal  from  Superior 
Court,  Chehalls  County;  Mason  Irwin,  Judge. 

Action  by  M.  A.  Jaklewlcz  against  Arthur 
Lenhart  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Appeal  dismissed. 

Arthur  Lenhart,  of  Hoqulam,  pro  se.  F.  W. 
Loomls,  of  Aberdeen,  tor  res^Hnident. 

HOLOOMB,  J.  Respondent  brought  action 
against  appellant  to  recover  the  sum  of  f  100, 
allying  an  oral  agreement  that  he  was  to 
procure,  or  introduce  to  appellant,  persons 
who  would  take  the  job  of  logging  appel- 


lant's land,  and  fliat,  It  the  persons  so  In- 
troduced to  an?6llant  took  the  Job  and  work- 
ed at  it  for  80  days,  aroellant  would  pay  re- 
spondent 9100;  (hat  tn  accordance  therewith 
he  introdaced  to  wpellant  persons  who  log- 
ged the  timber  for  more  than  30  days;  and 
tSiat  respondent  performed  his  part  of  the 
agreement  Appellant  answered,  denying  re- 
spondent's allegatiima,  and  alle^ng  that  the 
agreement  was  that  respondent  should  pro- 
cure persons  who  would  take  the  otmtraet  to 
do  the  logging  for  $4  pw  1000  for  fir  and 
spruce  and  94JM>  per  1000  for  hemlock  and 
cedar,  for  which  appellant  would  pay  re- 
spondent $1(X)  when  the  persons  so  procured 
had  been  working  at  the  logging  for  30  days; 
that  respondent  failed  to  procure  persons 
who  would  take  the  Job  of  logging  at  $4  per 
1000  for  flr  and  spruce  and  $4.60  per  1000  for 
hemlock  and  cedar ;  that  the  persons  so  pro- 
cured would  not  accept  the  logging  Job  for 
less  than  $4.25  per  1000  for  fir  and  spruce 
and  $4.50  per  1000  for  hemlock  and  cedar; 
that  respondent  refused  to  procure  other  per- 
sons who  would  accept  the  work  at  the  prices 
specified  by  appellant ;  that  appellant  award- 
ed the  contract  for  logging  to  the  persons 
Introduced  by  respondent,  at  the  prices  of 
$4.25  for  fir  and  spruce  and  $4.50  for  hemlock 
and  cedar.  These  allegations  constituted  a 
direct  Issue  between  respondent  and  tjpp^- 
lant  as  to  the  terms  of  the  contract  and  per- 
formance thereof.  There  were  then  further 
affirmative  allegations,  by  which  appellant 
attempted  to  set  up  a  counterclaim  by  way  of 
damages  against  respondent.  In  that  the  per- 
sons who  did  the  logging  performed  the  same 
in  a  slow  and  dilatory  manner,  so  that  the 
price  of  logs  dropped  $1  per  1000  In  the 
market ;  that  they  could  have  placed  on  the 
market,  before  the  price  dropped,  at  least 
400,000  feet  of  logs ;  and  that,  by  reason  of 
their  failure  so  to  do,  appellant  was  damaged 
$400.  A  demurrer  to  the  affirmative  matter 
in  the  answer  was  overruled,  on  the  theory, 
perhaps,  that  the  afflnnatlye  allegations  as 
to  the  contract  with  respondent  stated  a 
valid  defense  and  were  so  Interwoven  with 
all  the  affirmative  allegations  they  could  not 
be  separated  on  general  demurrer.  Respond- 
ent theo  relied,  1^  way  of  goiNal  denial, 
to  the  afflrmatlTe  matters  in  the  answer 
whidi  were  inconslstait  with  reepondeafs 
allegatliHu,  and  the  cause  proceeded  to  trial 
t>efpre  the  ooort  and  a  Jury,  and  a  verdict 
and  Ju^ment  against  ai^lant  for  the  sum 
of  $100  and  interest  resulted. 

Bespondoit  moved  to  dismiss  the  appeal 
on  the  ground  that  the  amount  in  controvert 
sy  is  less  than  $200,  and  that  this  court  has 
no  Jurisdiction.  The  noted  motion  was  de- 
nied and  passed  to  decision  on  the  final  hear- 
ing, since,  prima  fade,  ai^Uant  appealed 
from  an  adverse  Judgment^  wherein  his  nomi- 
nal counterclaim  of  $400  was  Involved.  It  is 
thoroughly  obvions  that  appellant's  alleged 
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eonnterdobD  .stated  m  semblance  ot  a  cause 
of  action  or  counterclaim  against  respondent 
If  It  could  be  said  to  state  any  grounds  ct 
morerr  at  all,  it  conld  only  be  against  the 
persons  who  did  appellant's  logging  who 
were  not  parties  to  this  action. 

As  to  the  form  of  dedshm  herein,  It  Is  im- 
material whether  we  in  form  dismiss  the 
appeal  or  merely  affirm  the  judgnwuL  The 
record  makes  manifest  that  appellant  did  not 
even  offer  to  introduce  eriduioe  in  snivort 
of  his  attempted  conntendaim.  Had  he  done 
so,  of  course  it  should,  and  probably  would, 
liave  been  rejected.  The  issue  as  to  the  terms 
9t  the  agreement  was  laroperly  submitted  to 
the  jury  under  fair  and  appropriate  iastonc- 
tlons. 

Ntunerous  errors  are  claimed  hj  tu^pellant 
In  the  mUngs  of  the  court  upon  the  cross- 
exH  urination  of  witnesses  by  auKiUant,  toe 
admission  and  ezcluslfm  of  eridence,  in  gfr- 
iog  and  refustog  instructlona  to  the  jury,  and 
In  denying  his  motlou  for  a  mw  trlaL  With 
a  feeling  of  consideration  for  and  deference  to 
appellant,  we  hare  carefully  and  patiently 
examined  the  entire  record,  and  find  no  error 
worthy  of  eonslderation.  We  do  not  feel  in- 
dined  to  estoblish  a  precedent  whereon  a 
practice  may  grow  Imposing  Jurisdiction  up- 
aa  this  court  In  aift>eals  when  none  eldsts  in 
substance  under  the  law.  On  the  face  of  his 
Reading,  appdlant*a  alleged  counterclaim 
was  purely  fictitious,  so  far  as  any  legal 
llabUit7  of  respondent  was  conoemed.  Nor 
did  aDi>dlant  attempt  to  preserre  tSio  sub- 
stanoe  of  it  by  offering  prowE  in  sumtort  of 
It  at  the  trial.    Our  aH>eUato  Jurisdiction 
atends,  in  suite  for  the  recovery     money  or 
personal  property,  only  to  cases  where  the 
original  amount  in  controversy  or  the  value 
of  the  pr(Q>erty  exceeds  the  sum  of  f200. 
Const,  art  4,  S  4.  The  amount  in  controver- 
sy is  determined  by  the  allegations  of  the 
pleadlss,  not  by  the  demand  of  the  suitor. 
In^iam  t.  Harper  &  Bon,  71  Wash.  286,  128 
Pac.  675,  Ann.  Gas.  10140,  628.  There  was  no 
amonnt  in  Gcmtroreray  betweot  appellant  and 
respondmt  exceeding  $200. 

The  aiveal  is  tber^ore  dismissed,  at  cost 
ot  appellant 

MORRIS,  a  X,  and  CHADWICK,  MOTTNT, 
and  PAREEB,  JJ.,  concur. 


raOBSRSON  V.  CITY  OF  TACOMA. 
(No.  12558.) 

(Supreme  Coart  of  Waahfn^on.  June  24, 1915.) 

1-  ACCOBD  AND  SaTISFACTIOS'  ®=3l<V— CoKPRO- 
MXSE  AND  SSTTLEMENT  «S>6— PABT  PAYMENT 
— DZSPtlTBD  CI.AIUS. 

Where  it  appeared  that  a  eontraotor  had 
made  claim  acainat  the  city  for  a  i&rge  amount 
of  extras,  that  the  city  engineer  reported  that 
a  much  sinaUer  amount  was  due.  axoinst  which 
Oie  city  was  entitled  to  certain  credits,  that  aft- 
er oonference  between  the  dty  officials  and  the 
contractor  a  sum  between  the  amount  claimed 
and  that  reported  by  the  engineer  was  fixed, 


which  the  city  agreed  to  pay,  and  the  owtractor 
agreed  to  receive  as  balance  in  foil  for  the 
work  done,  and  that  the  contractor  bad  received 
•and  seenrad  the  payment  of  the  warrants  and 
iMnds  tot  that  amonlit.  there  was  a  complebe 
.accord  and  aatiafactioa,  which  bars  a  snbsequMit 
■action  by  the  contractor  to  recover  the  difference 
between  the  amount  claimed  by  him  and  the 
amount  received  from  tbe  dty. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Sadsfectton.  Oent  Dl«.  H  67-74;  Dee,  Dig. 
^»10:  Oompromise  and  BettleoMnt,  Gent  Dig. 
1186^;  Dec  Dig.  «»6.] 

2.  ACCOBD  AND    SATiaFAOnON  «=»10  — CoM- 

PBouisE  AND  Settlement  ig=>6— Part  Pat- 

WNT— DnSFDIKD  Glaqis. 

Where  the  amoont  of  a  daim  was  nnllqni- 
datad  and  in  dispute,  an  agr«em«nt  for  pay- 
meat  of  only  the  sam  admitted  by  the  debtor 
to  be  due  in  full  satisfaction  Is  an  accord  and 
satisfaction,  since  the  mle  that  receiving  a  part 
only  of  the  amount  claimed  under  an  agreement 
■that  it  shall  be  in  fall  payment  is  no  bar  to  an 
action  for  the  balance  has  no  application  where 
the  claim  is  unliquidated  or  disputed. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  ||  67-74;  Dec  Dig. 
^»10:  CtHnpromiae  and  Setfleaient  Oent  Dig. 
81  36-00;  Dec.  Dig.  «s>a 

For  othor  deflnitions.  see  Words  and  Phrases, 
First  and  Second  Series,  Accord  and .  Satisfse- 
ti<»i.3 

Department  1.  ^veal  from  Sap»tor 
Court  Pierce  County;  W.  O.  Chapman, 
Jiidga 

Action  by  Hans  Pederson  against  the  Oty 
<tf  Tacmna.    Judgment  for  defendant  and 

plaintiff  appeals.  Affirmed. 

Corwln  S.  Shank  and  H.  C.  Belt  both  of 
Seattle,  for  appellant  T.  L.  Stiles  and 
Frank  M.  Oamaban,  both  oi  Tacoina,  for  re- 
qkondoit 

MOUNT,  X  TUB  action  was  brought  to 
recover  an  alleged  balance  of  $33,813.60  as 
extras  upon  a  contract  with  the  city  of  Taco- 
ma  for  the  construction  of  the  Nlsqually  elec- 
tric power  plant  (or  the  dty.  The  answer  of 
the  city  denied  that  there  was  any  amount 
due  from  the  city  to  the  plaintiff,  and  alleg- 
ed an  accord  and  satisfaction  entered  into 
between  the  plaintiff  and  the  defendant  inrlor 
to  the  bringing  of  the  action.  The  case  was 
tried  to  the  court  without  a  Jury.  At  the 
conclusion  thereof  the  court -found  that  there 
had  been  an  accord  and  satisfaction  of  the 
plaintiff's  claims,  and  for  that  reas(m  dis- 
missed the  action.  The  plaintiff  has  ap- 
pealed. 

[1]  We  think  there  can  be  no  doubt  that 
there  was  a  complete  accord  and  satisfaction. 
It  appears  from  the  evidence  that  in  the 
year  1911  the  defendant  entered  into  a 
c<mt3:act  with  the  plaintiff  whereby  the  plain- 
tiff was  to  construct  eight  sections  of  the 
electric  power  plant  for  toe  agreed  price  of 
|l,074,018Ji7.  The  pOaintiff  thereafter  en- 
tered upon  the  vork,'  which  was  finally  com- 
pleted. Thereafter  the  plaintiff  made  a  claim 
against  the  dty  for  sometbtog  more  than 
$108,000  fbr  extra  work  und»  the  terms  of 
the  contract  and  demanded  payment  thers- 
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of.  The  dty  Hwreopon  employed  an  expert 
engineer  to  repOTt  upon  the  work.  This  en- 
gineer made  a  report  showing  that  the  plain- 
tiff  bad  performed  extra  work  to  the  amonnt 
of  $47,119.37,  from  which  deductions  should 
be  made  in  the  sum  of  $26,593.40.  Thereafter 
several  meetings  were  held  between  the  mem- 
bers of  the  dtj  council  and  the  plaintiff,  and 
It  was  finally  agreed  cm  the  2eth  day  of  Jan- 
uary, 1913,  that  the  appellant  wonid  receive 
$61,342.79  In  fnll  settlement  of  his  claims 
under  the  extract  It  was  then  agreed  that 
the  dty  council  would  adopt  a  resolutlcm 
and  pass  an  ordinance  ptoriding  tor  the  pay- 
ment of  this  money,  and  that  a  special  fund 
would  be  created  out  of  which  the  mon^ 
sboQld  be  paid.  This  was  all  done  by  the 
conncil,  and  on  Januai7  31,  1913,  the  plain- 
tiff formally  accepted  the  resolutton  In  writ- 
ing as  follows: 

"Tacoma,  WaabingtoD,  Jan.  81,  1918. 
"To  the  Honorable  Gi^  Council  of  the  City  M 
Tacoma — Gentlemen : 

"I  hereby  agree  to  accept  the  sum  of  $61,342.- 
79  as  balance  in  full  for  the  construction  of 
sections  one  (1)  to  eight  (8),  inclusive,  of  the 
Nisqually  power  plant,  tmder  tbe  terms  and 
oonditiong  of  that  certain  resolution  No.  6070, 
adopted  by  the  City  Council  of  the  city  of  Ta- 
coma on  tbe  29th  day  of  January,  1913,  upon 
the  condition  that  the  one  thousand  dollars  ($1,- 
000.00)  retained  under  tbe  terms  of  the  resolu- 
tion snail  be  paid  to  me  as  soon  as  the  two 
items  of  cleaning  up  have  been  taken  care  of, 
and  upon  the  further  condition  that  tbe  sum  of 
$60,342.79  is  paid  immediately  In  cash  or  valid 
warrants,  ana  if  in  warrants  the  same  to  bear 
interest  at  the  rate  of  not  less  than  six  per  cent 
(6%)  per  annum  from  the  date  hereof. 

"\eTy  respectfully,  Hans  Federaon, 

"By  Williamson,  Williamson  &  Freeman, 
"His  Attorneys, 

"By  E.  F.  Freeman. 

"Witness:  «eo.  O.  WiUIamson." 

Thereafter  upon  the  20th  day  of  February, 
1913,  the  warrants  and  bonds  were  issued  and 
delivered  to  the  appellant,  who  acknowledged 
receipt  thereof  as  follows: 

"Received  from  the  dty  of  Tacoma  the  bonds 
provided  for  by  the  above  ordinance,  in  full 
satisfaction  of  the  contract  for  the  balance  of 
which  the  same  were  issued. 

"Hans  Pcderson. 

"Dated  Tacoma,  Washington,  February  20, 
1913." 

At  tbe  time  of  the  trial  these  bonds,  and 
the  warrants  Issued  In  pursimnce  of  the 
agreement,  had  all  been  paid  to  tibe  plaintiff. 
If  there  was  no  other  evidence  in  tbe  record, 
this  is  clearly  snffldent  to  show  an  accord 
and  satisfaction.  But  there  is  oral  evidence 
strongly  supporting  this  written  evidence. 
The  appellant,  as  we  understand  his  conten- 
tion, argues  that,  by  reason  of  a  recitation 
In  the  ordinance  that  tbe  sum  of  $61,342.79 
Is  dae  from  the  dty  to  the  plsintUF,  there 
can  be  no  accord  and  satisfaction  by  payment 
of  the  amount  that  the  dty  admitted  to  be 
due.  The  evidence  establishes  clearly  that 
the  dty  was  ccmtending  that  there  was  a 
much  less  snm  due,  and  that  the  appellant 
was  claiming  a  mudi  larger  sum,  but  by 


compromise  an  agreement  was  reached  for 
the  amount  of  $61,342.79.  There  was,  there- 
fore, a  complete  accord  and  satisfaction. 

[2]  But  if  we  may  assume  that  tbe  dty 
agreed  that  $61,342.79  was  dne,  and  that  the 
appellant  was  claiming  $108,000,  the  parties 
might  agree  up<»i  either  sum,  and  that  would 
be  an  accord  and  satisfaction.  Where  a 
dalm  Is  in  dispute,  the  parties  may  agree 
upon  an  amount  to  be  paid,  which  amount, 
when  paid,  will  constitute  an  accord  and 
satisfaction.  The  rule  la  veXt  stated  In  Id 
J.  p.  551, 1  Tl,  as  follows: 

"Where  a  claim  is  unliquidated  or  in  dispute, 
payment  and  acceptance  of  a  less  sum  than 
churned,  in  satisfactioii,  operates  as  an  accord 
and  satisfaction,  in  the  absence  of  fraud,  arti- 
fice, mistake,  or  imposition,  as  the  rale  that  the 
receiving  of  a  part  of  the  debt  due,  under  an 
agreement  that  the  same  shall  be  in  full  sa da- 
faction,  is  no  bar  to  an  action  to  recover  tbe 
balance,  does  not  apply,  where  plaintiff's  claim 
is  disputed  or  unliquidated.  Under  these  cir- 
cumstances there  Is  a  sufficient  consideration 
for  the  settlement  The  fact  that  tbe  creditor 
was  not  legally  bound  to  make  any  abatemmt  of 
his  claim,  at  that  the  amount  accwted  was 
much  less  than  the  creditor  was  entitled  to  re- 
ceive, and  would  have  recovered,  bad  he  brous'ht 
action,  or  that  he  was  induced  to  accept  a  part 
of  his  claim  by  tear  that  he  would  lose  the 
whole  of  it,  does  not  in  any  way  affect  the  op- 
eration of  the  rule,  and  it.  is  of  no  importance 
which  of  the  pardes  was  right  In  his  conten* 
tion,  or  that  in  fact  they  were  both  wrong." 

Upon  both  the  law  and  the  facts  we  are 
satisfied  that  the  trial  court  was  right  la 
finding  that  there  had  been  a  complete  ac- 
cord and  sa1l8factl<Hi,  and  the  Judgment  la 
ther^ore  affirmed. 

MORRIS,  C.  J.,  and  HOLCOMB,  PAS- 
KBR,  and  CHADWICK,  JJ.,  concur. 


MILWATlUnSB  TERMINAL  ET.  CO.  v.  OITr 
OF  SEATTIiB.    (No.  11836.) 

(Suiffeme  Court  oi  Washington.   Jnne  21, 
19160 

1.  OotTBTS  <g=»92— Dicta. 

Where  there  were  two  issues  presented  in 
the  case,  a  dedsion  <m  one  of  tbe  issues  cannot 
be  considered  dicta,  aithoodi  tbe  ease  could  have 
been  disposed  of  on  the  other. 

[Sd.  Not&r-For  other  caseCsee  Gourta^  Cent. 
Dig.  1 835;  Dec  Dig.  «=»g2^ 

2.  Buhtent  DouAin  ^=>140— GoNDEicirATioir 
— "Takiwo." 

Under  the  C<H]8titution  rwjalrinftom  pen  na- 
tion for  the  taking  or  damaging  of  propertTi  a 
condemnation,  whereby  the  right  to  buUd  a 
slope  on  defendant's  land  was  acquired,  cannot 
be  construed  as  a  "taking." 

fEd.  Note.— For  other  cases,  see  Eminait  Dv 
main.  Cent  Dig.  |  371;  Dec.  Dig.  <3=>140. 

For  other  definitions,  see  Words  and  Fhraseik 
First  and  Second  Series,  Tkking.] 

3.  Eminent  Doscain  «=»271— CownEiiNATioN 

— Dauages. 

Where  a  dty  condemned  the  rigbt  to  es- 
tablish a  slope  on  defendant's  land  and  tbe  con- 
demnation decree  did  not  authorize  defendant  to 
remove  the  slope,  which  was  to  snpimrt  a  street 
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and  sabstltnte  a  retaining  wall,  damaffu  cannot 
be  denied. 

CEd.  Nota.— For  other  eaaea,  we  Bminent  Do- 
main, Cent.  Dir  M  T25-^  741;  Dee.  Dig. 

D^rtm^t  2.  Appeal  from  Superior 
Court.  King  Count;;  Walter  M.  Frencli, 
Jndge. 

Condemnation  by  the  City  of  Seattle  against 
the  BlUwaabee  Terminal  Railway  Company. 
Wmm  a  Jpdgment  for  plaintiff,  defoidant 
peela  Bereraed  and  remanded. 

F.  M.  Dudley  and  George  W.  Korte,  both  of 
Seattle,  for  appellant  Jas.  B.  Bradford  and 
Balph  8.  Pierce,  both  of  Seattle,  for  respond- 
ent 

CHOW,  J.  This  Is  a  proceeding  In  eminent 
iomaln,  instltnted  by  the  respondent  dty  of 
Seattle  against  the  appellant  MUwaakee  Ter- 
minal Ballway  Company,  a  corporation,  to 
condemn  the  right  to  damage  real  estate  for 
the  purpose  of  raising  the  grade  of  Shllsbole 
arenne.  Appellant's  property,  which  lies  2.7 
feet  below  the  grade  of  Shllshole  avenue,  Is 
occapled  a  railway  track,  and  consists  of 
a  strip  of  land  15  feet  In  width,  abutting  150 
feet  In  l«igth  on  the  aTeaue.  The  dty  pro- 
poses to  raise  the  arenne  11  feet  above  Its 
present  grade,  or  13.70  feet  above  the  [»'eseDt 
surface  of  appellant's  land,  making  It  neces- 
sary to  construct  a  slope  or  fill  on  appellant's 
Jand,  to  gapport  the  street  when  raised.  The 
Bll  will  cover  appellant's  land  to  a  depth  of 
13.70  feet  along  the  edge  of  the  avenue,  and 
to  a  depth  of  S.70  feet  at  the  opposite  side,  IS 
feet  distant  Vpoa  trial  the  Jury  returned  a 
verdict  of  no  damages,  upon  which  a  Judg- 
■wnt  of  condemnation  was  entered,  award- 
log  the  dty  the  right  to  construct  the  slope  or 
fQl.  From  this  Judgment  the  railway  com- 
pany has  appealed. 

When  ruling  upon  the  admtolblUty  of  evi- 
dence, the  trial  Judge  held  that  the  right  to 
construct  the  slope,  which  the  dty  sought  to 
CMdonn,  was  a  damaging  of  appellant's 
vnpertj  as  distinguished  from  a  taking,  and 
tppdlanfs  prlndpal  contention,  predicated 
ta  numerous  assignments  of  error.  Is  that  the 
trial  Judge  erred  In  so  holding,  for  the  rea- 
WB  that  the  construction  of  the  fill  and  slope 
Is  a  taking  of  Its  proper^.  In  support  of 
ttils  contmtlMi,  appellant  argues  that  Swope 
T.  Seattle,  86  Wash.  113,  78  Pac.  607,  Comp- 
toD  V.  Seattle,  88  Wash.  614,  80  Pac.  757,  and 
DoQofrlo  T.  Seattle,  72  Wash.  178,  129  Pac. 
UM,  wtdOx  the  trial  Jndge  followed  in  mak- 
ing his  mllng,  are  unsound,  and  contrary  to 
previous  decisions  of  this  court  and  to  the 
rest  waight  of  authority,  and  that  language 
tberdn  contained,  In  so  far  as  It  seems  to 
,  npport  the  ruling  of  the  trial  court,  Is  dlc- 
tnoL 

In  Bwope  r.  Seattle,  supra,  we  sustained 
Qie  trial  court  in  holding  that  the  construc- 
tion <tf  a  slope  on  plaintiffs'  property,  by  re- 
noTlDg  soil  therefrom  so  as  to  prevent  the 


eartb  from  sliding  into  the  street,  was  a  dam- 
aging as  distinguished  from  a  taking,  ■  and 
further  said: 

."But,  even  If  it  waa  not,  we  fail  to  see  how 
plaintiffs  were  prejudiced,  •  •  •  inasmuch 
as  it  was  for  the  Jury  to  determine,  from  all  the 
facts  and  circnmatajices  in  evidence,  the  *just 
compensation*  to  which  the  plaintiffs  trere  en- 
titled by  reason  of  the  acta  and  doings  of  the 
defendants." 

[1,  t]  So  here,  we  might  say  that  it  would 
perhaps  be  immaterial  whether  making  the 
flu  and  Aapo  oa  aj^lant's  land  would  be  a 
taking  or  a  damaging,  so  long  as  a  jury 
properly  assessed  and  awarded  to  aiK>ellant 
Just  compensation  for  the  acts  and  doings  of 
respondent  Appellant  has,  however,  devoted 
the  major  portlim  ot  its  btieC  to  a  discussion 
of  the  questlfm  whether  its  property  Is  being 
taken  or  damaged,  and  we  will  consider  the 
question  thus  raised. 

In  the  Compttm  Cas^  tbe  plaintiffs  sought 
to  enjoin  the  dty  from  constructing  a  slope 
by  the  removal  of  soil  from  their  lots,  for  the 
purpose  of  prerentlitg  the  lots  from  falling 
Into  the  street  They  contended  tlut>  the  re- 
moval of  the  earth  and  the  construction  of 
the  slope  was  taking  their  proinrty  as  dis- 
tinguished from  damaging.  In  a  former  ac- 
tion the  dty  had  condemned  the  right  to 
take  a  portion  of  tiie  lots  to  -widea  the  street, 
payii^E  1200  thertfor,  and  had  also  condemn- 
ed the  rl^t  to  damage  another  portion  not 
taken,  by  conatructln«r  a  slope  tliereon,  pay- 
ing 11,800  compensatUm  therefor.  The  Judg- 
ment In  this  condemnation  proceeding  was 
pleaded  by  the  dty  as  a  former  adjudication 
in  defense  of  plaintiffs'  injunction  suit  The 
def^ise  of  res  judicata  was  thus  involved,  as 
also  was  the  question  whether  the  construc- 
tion of  the  slope  was  a  taking  of  plalntlfls' 
property  or  a  damaging  only.  JJangu^  In 
the  opinion,  which  appellant  quotes  In  its 
brief,  indicates  that  our  decision  could  have 
been  predicated  on  the  defense  of  res  Judicata 
alone;  but  the  question  whether  the  construc- 
tion of  the  slope  was  a  taking  or  a  damaging 
was  also  an  Issue  in  the  case  clearly  raised 
by  the  pleadings.  Passing  on  this  question, 
we  said: 

"Formerly,  in  the  OonstitutionB  of  most  of  the 
states,  the  word  'damage'  did  not  occur,  but 
'taking'  only  was  mentioned.  Under  such  Con- 
stitutioQS,  many  courts  of  the  Union,  in  order  to 
do  iuBtioe  and  prevoit  what  might  otherwise  be 
held  to  be  Dierely  damnum  absque  injuria  in 
the  eyes  of  the  law.  frequently  extended  the 
meaning  of  the  word  'taking'  beyond  its  original 
and  strict  congtmctiiMi,  and  applied  it  to  almost 
any  act  by  which  the  land  of  an  individual,  al- 
though not  physically  taken,  sustained  a  special 
injury  decreasing  its  value.  The  word  'damag- 
ed,' or  its  e9ulvaleat,  has,  however,  daring  later 
years  been  incorporated  in  tihe  Constitutions  of 
many  states  and  is  found  in  our  Constitution,  in 
section  16,  art  1.  This  word  certainly  has  some 
meaning,  as  distinjnilshed  from  the  word  'taken.* 
In  Swope  V.  Seattle,  aupra,  Anders,  J.,  used  the 
following  language:  'It  appears  from  the  bill 
of  exceptions,  as  we  interpret  it,  that  the  plain- 
tiffs claimed  at  the  trial  that  the  removal  of  the 
soil  taken  from  the  plaintiffs'  premises  in  slop- 
ing the  margins  thereto  ctmstitnted  a  taking  of 
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property  In  contemplation  of  tbe  OiHiatitnti<ni> 
and  that  they  were  entitled  to  recover  the  actnal 
▼alue  to  tbeca  of  the  earth  bo  removed,  together 
with  the  damage  to  the  land  not  takra,  whicn 
woald  be  caused  by  the  grading  of  the  a  tree  to. 
The  court,  however,  seems  to  have  ruled  tiiat  the 
effect  of  what  the  defendants  were  dc^ng  was 
aimpiy  a  damaee  to  the  plaintiffs*  property. 
And  we  are  inoined  to  thinK  that  tbe  court's 
ruling  was  correct.'  ** 

Under  the  Issues  presented,  we  fall  to  nn- 
derstand  how  ttals  language  can  be  regarded 
as  dictnxn.  As  we  obserred  In  Savage  t.  Ash, 
148  Pac.  826: 

"It  may  be  that  tiie  case  could  have  been  rest- 
ed on  the  first  ground  suggested  in  the  oi^nion, 
namely,  that  the  fraud  slleged  was  not  proven, 
but  bou  questions  were  clearly  In  the  case,  and 
simply  because  the  court  decided  both  does  not 
necessarily  mean  that  tbe  one  or  tbe  other  is 
dictum." 

Whether  tbe  langaage  above  quoted  was 
dictum  or  sot,  we  now  adhere  to  the  doctrine 
announced  in  the  Swope,  Oompton,  and  Dono- 
frio  Cases. 

In  support  of  Its  contention  that  the  .con- 
strnction  of  the  slope  will  be  a  taking  and 
not  a  damaging,  appellant  dtes  numerous 
eases  from  other  Jurisdictions  including  tbe 
following  wlildi  are  the  principal  ones  sup- 
porting Its  position :  Vanderlip  t.  Grand  Rap- 
Ids,  73  Mich.  B22.  41  N.  W.  677,  3  L.  B.  A. 
247,  16  Am.  St.  Rep.  697;  Grand  Rapids 
Booming  Oo.  ▼.  Jarvls,  80  Mich.  308 ;  Broad- 
well  y.  Kansas  City,  75  Mo.  213,  42  Am.  Bep. 
406;  Teg^er  t.  Kansas  City,  95  Mo.  App.  162, 
68  8.  W.  968;  Pompelly  Green  Bay  Go, 
13  WaU.  166^  29  U  Ed.  S67;  Mosler  t.  O.  N. 
Co.,  89 'or.  256,  64  Paa  463,  87  Am.  St  Bep. 
662;  Steams  t.  Btchnumd,  88  Va.  992, 14  S. 
E.  847,  29  Am.  8t  Bep.  768.  The  case  last 
dted,  Stearns  t.  Bldunond,  was  dsctdM  In 
1890,  b^re  the  Yli^liila  Constltntton  was 
revised  In  1902  so  as  to  InAude  the  words 
"or  damaged."  An  examination  of  the  other 
cases  discloses  the  fact  that  they  are  from 
Jurladlcttons  where  the  state  C^istitntions 
provide  only  for  a  taking  of  pn^perty,  and 
do  not  use  the  word  "damaged"  which  ap- 
pears In  our  Constitution,  nor  oQier  words 
of  similar  meaning.  In  Vanderlip  v.  Grand 
Rapids,  supra,  the  oplnlcm  quotes  section  14, 
art.  18,  of  the  Michigan  Constitution,  as  fol- 
lows: "The  property  of  no  person  shall  be 
taken  for  public  use  without  Just  compensa- 
tion therefor."  The  Missouri  Constitutimi 
(article  1,  |  16),  quoted  in  Broadwell  v.  Kan- 
sas City,  supra,  provides  that:  "No  private 
property  ought  to  be  takoi  or  applied  to  pub- 
lic use  without  Just  compensation."  The 
cases  whicdi  appellant  cites,  and  many  others 
that  mig^t  be  dted,  arise  under  C<mstitutlons 
which  use  the  word  "taking,"  but  do  not  use 
the  word  "damaged"  found  In  our  Constitu- 
tion. In  such  cases,  the  courts,  for  the  pur- 
pose of  securing  justice  to  owners  whose  pri- 
vate property  had  been  damaged,  applied 
a  broader  and  more  liberal  construction  to 
ttie  word  "taking"  than  is  necessary  in  oon- 
stming  our  Constitution.  To  accomplish  this 
end  many  courts.  In  construing  the  word 


"taking"  when  used  alone,  have  held  that 
any  direct  or  special  Injury  tending  to  de- 
predate the  value  of  private  prt^rty  was 
a  taking,  and  that  the  owner  was  entitled  to 
compensation  therefor,  thus  avoiding  an  ap- 
plication of  the  harsh  rule  of  damnum  absque 
injuria.  It  was  to  avoid  the  necessity  of  this 
liberal  construction  of  the  word  "taking,"  and 
at  the  same  time  pres^ve  the  rights  of  own- 
era  of  private  proi>erty,  that,  In  1870,  tbe 
state  of  IlUnols  changed  the  wording  of  Its 
Constitution  bo  as  to  Indude  the  words  "or 
damaged";  and  other  constitutions,  includ- 
ing our  own,  which  have  been  adoiHed  since 
that  time,  include  both  terms,  "taken"  and 
"damaged."  Where  both  terms  are  included, 
the  word  "damaged"  should  be  held  to  cover 
injuries  to  property  where  there  Is  no  direct 
taking  of  the  land  itself;  that  is,  where  the 
owner  is  not  deinrived  of  title  to  any  of  the 
land,  but  where  the  land  has  been  so  in- 
jured or  damaged  as  to  cause  a  direct  loss  to 
tbe  owner.  In  this  case  appellant  still  owns 
the  fee  of  the  land  over  which  the  elas^e  Is  to 
be  constructed,  and  can  convey  the  same,  or 
make  any  use  of  It  which  It  may  desire,  sub- 
ject to  the  right  of  the  <Aty  to  maintain  the 
slope. 

Appellant  insists  that  our  h(ddlng  in  the 
Swope,  C<Hnptoii,  and  Dooofrlo  Cases  Is  In  con- 
flict wiOi  Parke  v.  Seattle,  6  Wash.  1«  31 
Pac  810,  82  Paa  88,20L.B.A.68,34Am. 
St  Bep.  839.  The  Parke  Case  was  decided 
on  facts  which  arose  before  the  adoption  of 
our  Constitaitkm,  and  Its  hiddlng  was  In  line 
with  the  leading  cases  above  mentioned,  to 
the  substantial  efla.'t  that  an  excavation  of 
a  street  a  dty,  wtOnHi  caused  plalntHTs 
abutting  proper^  to  slide  Into  ther  street,  was 
a  taking  and  an  injury  for  which  Just  com- 
pensation sfaoQld  he  awarded.  'Our  condn- 
aion  Is  that  the  trial  Judge  pn^imrly  held  that 
the  right  which  tbe  dty  sedcs  to  a»idann  is 
a  "damaging"  as  dlsthigulsfaed  from  a  "tak- 
ing." 

[S]  Although  in  this  action  the  dty  con- 
demned the  right  to  construd  a  dope  whldi 
will  cover  all  of  appellant's  land  to  a  depQi^ 
varying  from  8.70  to  13.70  feet,  It  has  done' 
so  without  any  damages  being  awarded. 
This  is  a  peculiar  situation,  the  reason  for 
which  appears  from  an  examination  of  the 
record.  The  trial  court  Instmeted  the  Jury 
as  follows: 

"You  are  Instroeted  tiiat,  in  conri^erlng  the 
.damages,  you  should  not  assume  thst  the  de- 
fendant has  the  right  to  excavate  or  remove  any 
slope  which  the  city,  by  the  payment  of  the  juii- 
ment  to  be  entered  herein,  would  acquire  the 
r^ht  to  place  upon  defendant's  property.  IC 
would  have  no  such  right,  and  it  will  be  your 
duty  to  assume,  In  considering  tli.e  damsgea  to 
be  awarded,  that  tbe  city  will  construct  and  re- 
tain the  slope  which  it  seeks  in  this  actios  to  se- 
cure the  right  to  construct  upon  d^endaatra 
land." 

nils  Instruction,  doubtless  gtvoi  at  appel- 
lant's request,  was  the  law  of  the  case,  and 
should  have  been  controlling  upon  tne  Jury. 
The  only  evideuoe  offered  by  the  dty  vgna 
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which  a  verdict  of  no  damages  coold  be  re- 
turned was  given  by  two  •  witnesses,  a  Mr. 
Bniskerltb  and  a  Mr.  X>enny,  real  estate 
agents,  who  testified  as  experts.  Tbej  each 
testified  that  the  appellant's  property  would 
not  snffer  any  gross  damage  becanse  of  the 
diange  of  the  grade  contemplated  In  this  Im- 
provement, or  because  of  the  construction  ot 
the  slope.  An  examination  of  their  testimony, 
however,  shows  that  each  predicated  his  Clin- 
ton npou  the  assumption  that  the  appellant 
would  have  the  right  to  remove  the  slope 
thna  ctHistmcted,  and  wonld  tben/tiy  obtain 
the  benefit  of  a  basement  under  any  building 
which  might  be  erected  upon  its  land,  nie 
Jury  were  Instructed  that  appellant  oould 
not  remove  the  slope.  The  evidence  of  these 
witnesses,  therefore,  being  predicated  upon 
the  theory  ttiat  the  appellant  could  remove 
the  slope,  waa  not  sufficient  to  sustain  a  find- 
ing to  the  effect  that  the  appellant  sustained 
no  damages;  especially,  In  view  of  the  fact 
that  the  appellant  presented  witnesses  who 
testified  that  Its  gross  damage  would  be  from 
$3,500  to  91,50a 

Appelant  interposed  a  motion  to  strike 
the  testimony  of  the  witnesses  Bnukevlth 
and  Denny,  and  now  contoida  that  the  trial 
ooort  ttrred  In  denying  the  same.  In  view 
of  the  instruction  above  quoted,  which  be- 
came the  law  of  the  case,  it  would  seem  that 
this  contention  shoold  have  been  sostained. 
The  erldmoe  objected  to.  If  true,  was  In  oon- 
flict  with  the  theory  upon  which  the  case 
was  tEied,  and  could  not  possibly  sustain  a 
verdict  of  no  damages.   Bespondent  In  its 
brltf  apparently  concedes  to  ^pellant  flie 
right  to  remove  the  slope  at  any  time  It  may 
see  fit  to  do  so,  provided  that  appellant  diall 
eonstnict  a  retaining  wall  to  support  the 
stzeet  aa  raised.  Appellant  strenuously  in- 
sists that  it  cannot  Interfere  with  the  slope; 
ttiat  the  dt;  may  profaiUt  it  from  removing 
the  same  even  thongta  a  lateral  support  be 
provided  by  a  retaining  wall  or  abutment 
In  support  of  this  contention,  appellant  cites 
Yillage  of  Haverstraw  v.  Bckerson,  124  App. 
Dlv.  IS,  108  N.  T.  Supp.  OOe,  afterwards  af- 
firmed in  192  N.  T.  64,  84  N.  EI  678,  20  L. 
R.  A.  (N.  S.)  287,  where  an  injunction  was 
allowed  to  prevent  an  abutting  property  own- 
er from  excavating  his  pr(^>erty  and  remov- 
ing the  lateral  support  of  a  blkhway.  This 
case  scarcely  toutdies  the  point  here  involved. 
In  Bunker  v.  City  of  Hudson,  122  Wis.  43, 
99  N.  W.  448,  the  right  of  an  abutting  owner 
to  remote  the  dope  and  substitute  a  retain- 
ing wall  was  apparently  recognized;  but  it 
was  beld  that,  in  any  event,  he  must  furnish 
lateral  support  to  the  street,  and  could  re- 
move tlie  8l<^  wly  at  his  peril    In  Tegeler 
T.  Kansas  City,  95  Mo.  App.  162,  68  S.  W. 
963,  the  court  upheld  an  instruction  to  the 
effect  that  the  Jnry  should  allow  as  a  meas- 
ure of  damages  "the  diminution  In  the  mar- 
ket value  of  the  pr(q)erty,  onless  they  finmd 


the  cost  of  removing  the  dirt  and  building 
a  retaining  wall  should  be  less,  in  which  case 
the  latter  should  be  the  measure  of  damages." 
This  was  a  case  where  soil  deposited  by  the 
dty  In  raising  the  grade  of  an  alley  had  cov- 
ered a  portion  of  plalntlfts'  lot  and  had  de 
stroyed  their  fence.  Althou^  we  find  bat 
little  authority  directly  upon  this  question,  It 
would  sem  that,  when  the  city  condemns  the 
right  to  construct  and  maintain  fHopea  upon 
appellant's  land,  appellant  would  not  have 
the  right  to  remove  the  sl<^  without  the  con- 
sent of  the  city.  It  might  be  that  In  the  tri- 
al of  the  ctmdemnatlon  action,  for  the  pur- 
pose of  decreasing  appellant's  damages,  re- 
si>ondent  might  have  filed  a  stipulation  to  the 
effect  that  it  would  permit  the  appellant  to 
remove  the  slope  at  any  time  It  saw  fit  to  do 
so,  upon  condition  that  ai^ilant  would  con- 
struct and  maintain  a  sufficient  retaining 
wall  or  abutment  to  retain  the  street  at  the 
levd  to  which  it  bad  been  raised. 

In  view  of  the  fact  that  the  dty  has  ctm- 
denmed  the  right  to  construct  and  maintain 
the  slope  upon  appellant'a  land,  and  that  no 
Btipnlaa<m  was  made  In  the  case,  conferring 
upon  the  appellant  the  right  to  excavate  the 
slope  at  any  time  and  support  the  street  by 
a  retaining  wall  or  abutment,  It  would  seem 
that  there  was  no  evidence  to  sustain  the 
verdict  of  the  Jury  that  the  appellant  sus- 
tained no  damages,  especially  in  the  light  of 
the  evidence  adduced  on  behalf  of  the  ap- 
pellant to  the  effect  that  It  was  damaged. 

Tla  appelant  Interposed  a  motion  fOT  a 
new  trial,  me  ground  being  that  the  evidence 
was  insufficient  to  sustain  the  verdict,  and 
now  assigns  error  on  the  failure  of  the  trial 
court  to  sustain  its  motUm.  For  the  reasons 
above  stated.  It  would  seem  that  this  motion 
should  be  sustained,  and  that  the  trial  court 
wred  in  denying  the  samft 

The  Judgment  is  reversed,  and  the  caoae 
remanded  for  a  new  trlaL 

MORRIS,  O.  J.,  and  FULLKRTON. 
MOUNT,  and  PARKBB,  JJ^  concor. 


OABDNBB  V.  SPAI/F.    (No.  12449.) 

(Sopmna  Court  of  Washington.    June  28,' 
19160^ 

1.  TaiAL  «3»189— QuBsnoH  ntt  Xdby— Strr- 

nOIENCT  or  BVIDBNCI. 

Id  an  action  by  the  guardian  of  an  insane 

Srson  to  recover  the  atqount  realized  b;  de- 
idant  on  a  chedE  drawn  to  bee  order  by  the 
insane  ward,  where  the  evidence  was  sufiicient, 
if  believed,  to  warrant  a  finding  that  the  ward 
was  insane  when  the  check  was  drawn,  a  mo- 
tion for  a  nonsoit  was  properly  denied. 

IBJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11 332,  333,  338-341,  365;  Dec.Diff.  ©ssWO.] 

2.  WmrassES  <=>S60  —  iMpuoHunr— lu- 

MOBALITT. 

In  such  action  it  was  not  error  to  ash 
defendant  if  she  had  not  been  convicted  of  the 
crime  of  running  a  bonse  of  prostitution. 

[Ed.  Nota— For  otiier  caaes,  see  Witnesses, 
Gent  Dig.  H  1140-1149;  Dec.  Dig.  <3=>36a] 
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3.  Appeal  ahd  Bbbob  «=3l050— HABULEsa 
Ebbob— Aduission  of  I^idence. 

In  a  rnardian's  action  to  recoTer  the 
amouutB  realized  on  a  dieck  drawn  his  in' 
sane  ward  in  defendant's  favor,  where  a  physi- 
cian who  had  treated  the  ward  was  asked  on 
direct  examination  if  he  had  received  a  letter 
from  the  attorney  for  the  estate,  with  the  ob- 
ject of  jniti^ioK  an  inqairr  by  the  doctor  as  to 
the  xivinR  of  Uie  check  to  defendant,  and  wheth- 
er me  ward  was  sane  at  the  time,  or,  if  there- 
after sane,  ratified  his  acts,  the  admission  of 
the  latter  and  answer  on  bis  cross^xamination, 
after  proper  IdentiAcation,  while  containing  Im- 
material mattoci,  was  not  prejudicial  to  de- 
fendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  jtS  1068.  1069.  4153-4157, 
4166;  Dec.  Dig.  <S=>1050.1 

4.  Appeal  and  Ebbob  «=s>^0  —  Habuless 

EBBOR— PeESUMPTION— iNSTEUOnON. 

Id  such  action,  where  defendant  objected 
because  parts  of  the  letter  and  answer  were 
inadmissiUe  and  parts  were  self-serving  decla- 
rations.  and  requested  an-  instruction  on  part 
of  the  letter,  and  took  no  exception  to  an  in- 
struction that  the  declarations  made  by  the 
writer  of  the  l^ter  could  not  be  considered  as 
facts  In  the  case,  and  that  the  letter  was  ad- 
mitted as  bearing  on  the  statemrats  of  the  wit- 
ness, it  would  be  presumed  that  the  jury  fol- 
lowed the  direction  of  the  court 

[Rd.  Note. — ^Tor  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  3765-3781;  Dec.  Dig.  «s» 
930.] 

6.  Appbai.  and  Ebbob  (ts»882— Pabtt  Enti- 
tled TO  AixxoED  Ebbob— Pabtt  InvmHO 

Ebbob. 

In  Ein  action  by  the  guardian  of  an  insane 
person,  any  error  in  the  admission  of  all  the 
proceediofTS  in  the  probate  department  of  the 
court  upon  wliidi  the  guardianship  was  found- 
ed, with  certain  affidavits  tending  to  show  the 
ward's  mental  condition  attached  to  the  peti- 
tion, was  invited  by  counsel  for  drfendant  who 
objected  to  admitting  the  order  without  the 
whole  record,  and  would  not  avail  defendant 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gait  Dig.  H  S&81-8610;  Dec;  Dig.  «=» 
882.] 

6.  Appeal  and  Ebbob  <s=s>216  —  Objection 
Below  —  Limitation  or  Effeot  or  Eti- 

DENCB, 

Where  def^dant  failed  to  request  a  more 
speciSc  instruction  as  to  tiis  limitation  of  the 
effect  of  certain  evidence,  error  oannot  be  predi- 
cated on  the  one  givm. 

[Ed.  Note.— For  other  eases,  see  Appesl  and 
Error,  Dea  Dig.  «=o210;  Trial,  Cent  Dig.  f 
627.] 

7.  Tbxal  «=9^— Scope  or  Btidxitce— Dzbeot 

'  Examination— Bebuttal. 

In  a  guardian's  action  to  recover  the 
amount  realized  by  defendant  apon  the  insane 
ward's  check  in  her  favor,  where  plaintiff  was 
satisfied  to  submit  the  check  aa  bearing  its  own 
evidence  of  a  different  handwriting  so  far  as 
the  amount  stated  was  concerned,  and  defend- 
ant offered  evidence  to  show  that  it  was  in 
the  handwriting  of  the  ward,  testimony  of  a 
qualified  handwriting  expert  that  a  part  <kC  the 
check  was  not  in  the  ward's  handwriting  was 
admissible  in  rebuttal, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  148-150;  Dec  Dig.  i&=962.] 

8.  Appeal  and  Erbgb  «s>6S8  —  Statbhent 
or  Facts— Necessity— Abouuent  or  Coim- 

BEL. 

Alleged  misconduct  of  counsel  in  addrcRs- 
ing  the  jury  cannot  be  predicated  upon,  and 
will  not  be  considered  ajton,  the  affidavits  sub- 
mitted in  support  of  <a  motion  for  new  trial. 


where  the  statement  of  fa<*ta  does  not  disclose 
the  improper  language  or  the  rolingB  tliereoo. 

[Ed.  Note; — For'  other  cases,  see  Aroeal  and 
Error,  Gent  IMg.  S%  28d4-^06;  Dee.  iHg. 

6sa] 

Department  1,  Appeal  from  Snpeiior 
Court,  Pierce"  Oonnt? ;  E.  U.  Card,  Judge. 

Actl(m  by  George  B.  Gardner,  as  guardian, 
etc.,  against  Dorcaa,  M.  Spalt  Judgment  for 
plaintlfF,  and  defendant  appeals.  Affirmed. 

H.  W.  Lueders,  of  Tacoma,  tor  appellant 
Ever^  B.  Vaughn  and  F.  W.  Greenman,  both 
of  Tacoma,  fbr  reapradoit 

OHADWICK,  J.  Nels  Ifortenson  has  been 
a  victim  of  a  recurring  Insanity  since  the 
year  1896,  when  he  was  first  committed  to  an 
asylum  In  this  state.  He  was  committed  and 
discharged  several  times.  For  some  time  pri- 
or to  June  10, 1912,  he  had  been  employed  as 
a  laborer  or  section  boss  by  the  Oregoor 
Washington  Railway  &  Navigation  Company. 
He  had  accumulated  and  had  on  d^slt  in 
a  local  bank  In  Tacoma  about  $700.  For  a 
long  time  he  had  made  bis  home  at  a  hotel 
kept  by  the  appellant  About  June  17, 1912, 
he  again  became  ill.  He  was  treated  by  Dr. 
James,  the  company's  [Aysician,  and  was  on 
hia  advice  recommitted  to  the  asylum  on  Au- 
gust 6th  ot  that  year.  He  was  dlacbai^ed  as 
Improved  December  12tb,  and  some  time 
about  January  1,  1913,  was  recommitted. 

On  or  about  June  10  or  18, 1912,  the  testi- 
mony is  not  clear  or  satisfactory,  Mart^ison 
signed  a  check  In  favor  of  the  appellant  for 
$69a  The  check  Is  dated  August  1,  1912;  it 
being  explained  that  if  the  money  was  taken 
out  of  the  bank  before  that  time  accumulated 
intaest  would  be  lost  A  guardian  for  the 
estate  of  Martensm  was  thereafter  ai^lnt- 
ed,  who  broi^t  this, suit  to  recov»  the 
amount  realized  upon  the  che(^  by  appel- 
lant It  Is  Insisted  by  appelant  that  Ubx- 
teaaoa  was  owing  her  about  $1,200  for  roan 
and  board,  and  that  the  check  was  given  in 
part  payment  of  the  account 

[1]  We  shall  not  recite  the  many  details 
whidi  most  have  been  considered  by  the  jury 
and  whiiA  Inhere  in  its  verdict.  It  is  enou^ 
to  say  that  there  is  testimony  and  inferences 
from  testimony  whldi,  if  b^lered,  la  enffi- 
dent  to  warrant  the  Jury  in  flnd^  that  Har- 
teosmi  was  insane  at  tiie  time  the  cbedc  was 
drawn.  This  conclusion  disposes  of  the  as- 
signment of  error  going  to  tbe  ovemltng  of 
a  motion  for  a  nonsuit 

[2]  The  aH>ellant  was  asked  it  she  had  not 
bem  convicted  ct  the  crime  ot  ronntpg  a 
bouse  at  piostltotton,  and  was  required  to 
make  answer  by  the  court.  This  was  not  er- 
ror. Tbs  holding  was  within  the  nde  laid 
down  in  State  v.  Go^  3  WaSb.  9^  28  Faa 
28;  State  t.  Blaine,  6i  Wash.  122.  116  Pfto. 
660;  State  V.  Stone.  66  Wash.  606.  120  Fae 
76;  State  v.  Overland,  68  Wash.  606,  12S 
Pac.  1011;  State  v.  Jat^tm,  145  Pac.  470. 
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[)]  On  the  direct  examination  of  Dr.  Stux^ 
wbo  had  treated  Martensm  for  a  aliort  time, 
he  was  aaked  if  he  had  received  a  letter  from 
lir.  Vaughn,  attorney  for  the  estate;  the 
object  being  to  justlfr  an  inquiry  made  by 
the  doctor  as  to  the  giving  of  the  check  to  ap- 
pellant and  whether  Martenaou  was  sane  at 
the  tlme^  or,  being  thereafter  sane,  ratlQed 
Ilia  act  by  expressing  satisfaction  with  what 
he  had  done.  On  cross-exaininatlon,  after 
proper  Identlflcatlon,  the  letter  and  the  an- 
swer to  It  were  admitted.  The  reception  of 
iir.  Vaa^in's  letter  is  assigned  as  error. 
It  does  contain  matter  that  la  immaterial, 
and  It  would  have  been  better  to  have  rejects 
ed  it  entirely  or  permitted  only  that  part 
of'lt  that  might  be  material  to  be  read  to  the 
Jury,  but  we  are  not  disposed  to  hold  the  er- 
ror prejudicial. 

14]  Counsel  for  appellant  objected  because 
'^orts  of  it  are  not  proper  here,  and  parts 
of  it  are  self-serving  declarations."  The 
ooort  thai  said: 

"I  think,  conaidering  it  is  a  matter  you 
bronriit  out  about  Mr.  Vaarim's  letter,  Uiat 
botb  letters  may  be  admitted/^ 

To  which  Mr.  Leaders  responded: 
"I  want  the  court  to  instruct  the  jury  con- 
cerning the  latter  part  of  the  letter." 

Tike  conrt  accwdingly  instructed  the  Jury: 

*miat  the  dedaratioDs  made  by  £.  R.  Vaughn 
in  his  letter  to  Dr.  Scoofa  January  20,  1913, 
cannot  be  considered  as  facta  in  the  case,  but 
the  letter  ie  admitted  merely  as  bearing  on  the 
statements  of  Dr.  Snook  in  this  case." 

We  cannot  assume  that  the  jury  willfully 
Ignored  this  Instruction.  Neither  is  it  clear 
to  ns  that  any  exception  was  taken  to  this 
Instruction,  nor  did  appellant  request  an  In- 
struction upon  this  phase  of  the  case.  Jurora 
are  usually  possessed  of  common  understand- 
ing, and,  in  the  absence  of  a  showing  to  the 
C(mtrary,  are  presumed  to  have  followed  the 
dlrectlcxis  of  the  court. 

[S]  Error  is  also  assigned  In  that  the  court 
permitted  the  Introduction  of  aU  of  the  pro- 
ceedings in  the  probate  department  of  the 
court  upon  which  the  guardianship  la  found- 
ed. Certain  affidavits  tending  to  show  the 
mental  condition  of  Martenson  were  attach- 
ed to  the  petltloa  The  record  as  made  la 
as  follows: 

"Ur.  Greoiman:  By  reason  of  the  fact  that 
counsel  changed  his  admlsrion  made  at  the 
opening  of  the  trial,  we  wish  to  offer  the  rec- 
ords in  the  Matter  of  the  Guardianship  of  Nele 
Uartinson,  8288  of  this  court,  including  the 
order  of  judge  Clifford,  authorizing  this  suit 

"Mr.  Leuden:  We  object  to  the  record,  be- 
cause It  craitalna  statHnents  of  facts  and  afS- 
davits. 

"The  Court:  la  it  for  the  purpose  of  showing 
tbe  Hs-fat  to  bring  this  suit  under  order  of  the 
conrt? 

■^r.  Greenman :  That  is  the  only  object 
"Hie  Oonrt:  Well,  let  the  order  be  offered. 
Mr.  Greenman :  We  wish  also  to  offer  liie 
HlltiDal  notice  and  petition  for  appointment  as 
ffoardian,  in  view  of  the  fact  that  they  hare 
nought  in  a  witness  and  testified  that  Mr. 
Tau^B  asked  for  Us  own  appointment 


"Mr.  Leuders:  I  tliink  I  do  not  want  tiie 
order  to  go  in  unless  the  whole  record  goes  in. 

I  do  not  think  the  order  is  competent,  for  the 
reason  that  it  assumes,  and  the  jury  misbt  as- 
sume from  tbe  order,  that  Judge  Clifford  had 
determined  the  merits  of  this  case. 

"The  Court :  I  will  instruct  the  jury  on  that 
point    The  entire  record  will  be  admitted." 

If  this  was  error  It  was  invited  by  counsel, 
and  will  not  avail  appelant  Davidson  Fruit 
Co.  T.  Produce  Distributors  Co.,  74  Wa^. 
551. 134  Pac.  610;  Olson  v.  Oarlson,  146  Pac. 
237;  lADte  T.  MoeUer.  76  WajdL  429, 186  Pac. 
687,  60  li.  B.  A.  (N.  S.)  68. 

[6]  The  court  instructed  as  follows: 

"The  court  instructs  the  jury  that  an  order 
was  made  by  Judge  Clifford,  of  this  court,  au- 
thorizing the  guardian  iu  this  case  to  bring  this 
action.  You  are  not  to  consider  that  fact  in 
any  way  as  bearing  on  the  merits  of  this  case. 
This  case  is  to  be  determined  by  you  solely  on 
the  evidence  adduced  upon  this  trial." 

No  more  specific  Instruction  was  requested. 
It  would  follow,  then,  that  whether  the  er- 
ror was  Invited  or  not,  the  assignment  la 
wlthont  merit  under  the  theory  aiqpUcable  to 
the  ass^ment  last  before  discussed. 

[7]  It  is  claimed  that  the  court  committed 
error  in  permitting  a  witness  who  had  quali- 
fied as  an  expert  In  handwriting  to  testify 
In  rebuttal  that  a  part  of  the  check  was  not 
in  the  handwriting  of  Martenson.  We  think 
that  the  verdict  of  the  jury  should  not  be 
set  aside  for  this  reason.  It  is  evident  that 
respondent,  after  asking  a  witness  In  chief 
to  express  an  opinion  which  he  immediate- 
ly qualified  by  an  observation  that  he  did  not 
want  to  pose  as  an  expett  without  having 
something  more  to  go  by  than  a  bare  signa- 
ture, was  satisfied  to  submit  tbe  check  as 
bearing  its  own  evidence  of  a  different  hand- 
writing tn  so  far  as  the  amount  was  con- 
cerned. Apiiellant  seemingly  accepted  this 
theory,  for  she  undertook  to  establish  the 
fact  that  the  check  was  In  the  handwriting 
of  Martenson.  She  so  testified.  The  state 
of  the  record  at  tbe  time  of  the  offer  was 
such  as  to  Justus  the  admission  of  the  tes- 
timony. 

Error  Is  predicated  upon  the  giving  and  re- 
fusal to  give  instructions.  We  have  read  and 
compared  tlie  instructions  given  and  refused, 
and  find  no  error.  The  jury  was  fully  and 
fairly  Instructed  upon  every  phase  of  the  case. 

[8]  finally,  It  Is  contended  that  counsel 
was  guilty  of  misconduct  In  addressing  the 
jury.  Granting,  without  deciding,  that  this 
is  so,  the  statement  of  facta  does  not  dis- 
close the  Improper  language  or  the  rulings  o£ 
the  court  Error  in  this  regard  cannot  be 
predicated  upon,  and  will  not  be  considered 
by  this  court  upon,  the  affidavits  submitted  in 
suppoil  of  a  motion  for  a  new  trial.  State 
V.  Meyerkamp,  82  Wash.  607,  144  Pac.  042; 
State  v.  Johnson,  82  Wash.  347,  144  Pac.  67. 

Affirmed. 

MORIIIS,  C.  J.,  and  HOLCOMB,  MOUNT, 
and  PARCEB,  JJ.,  concur. 


Digitized  by 


660 


146  PAdnO 


EEPOBTBB 


(Watfk 


LBNHART  r.  GOT  OV  H0QX7IAM. 
(Na  12691.) 
(Saimnw  Court  of  Washinffton.  Jun*  24* 

1.  MUHICIPAI.  CoBPOBATiona  <8=»1021,  102^ 
Actions— Olaims— Pbesbntation  . 

Under  R«m.  A  Bal.  Code,  9  7998,  dedariog 
that  all  claims  for  damages  agaiost  any  city  or 
town  ot  the  third  class  must  be  presented  to  the 
council,  and  no  action  can  be  maintained  until 
60  days  after  presentation,  an  action  ex  con- 
tractu or  ex  delicto  cannot  be  maintained 
against  such  a  city  vitfaout  presentation  of  the 
cudm. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Ceat.  Dig.  I  2108 :  Dec  Dig.  <S=» 
1021,  1022.] 

2.  Municipal  Corpobations  <8=>1034  —  Com- 
plaikt— oonbtrucnon . 

An  averment  that  defendant  was  a  mnnicf' 
pality,  and  on  the  25th  day  of  June,  1910,  and 
for  several  months  prior  and  subsequent  thereto, 
was  a  city  of  the  third  class,  must  be  construed 
as  an  averment  that  defendant  was  a  citr  of 
the  third  class  at  the  time  the  action,  which 
arose  ont  of  a  lease  contract  entered  Into  in 
Jane,  1910,  accrued. 

[Ed.  Note.~For  other  cases,  see  Mnnldpal 
Corporations.  Cent.  Dig.  H  2208^^i206;  Dec 
Dig.  «»1034.] 

S.  PixADma  «S3»196— Dehdbseb— OmuHDB 
or. 

Where  the  presentation  of  claims  against 
cities  of  the  third  dass  is  a  condition  precedent 
to  the  maintenance  of  an  action,  the  failure  of  a 
complaint  to  aver  au<±  presentation  may  be 
taken  advantage  ot  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  425.  428-4S6,  437-443 ;  Dec.  Dig. 
it=»193.] 

Department  1.  Appeal  frcun  Superior 
Court,  Chehalis  County ;  Ben  Sheelu,  Judge. 

Action  by  Arthur  Lenhart  against  the  City 
of  Hoqulam.  Fr<«n  a  judgment  dismissing 
the  action,  plaintiff  appeals.  Affirmed. 

Arthur  Lenhart,  of  Hoonlam,  pro  se.  Sid- 
ney Moore  Heath  and  Jas.  P.  H.  Callahan, 
both  of  RoqnlaiD,  for  respondent 

MOUNT,  J.  The  trial  court  sostalned  a 
demurrer  to  the  plalntUTs  comiflalnt  in  this 
action.  The  plaintlfE  elected  to  stand  upon 
the  allegations  ct  the  comiflalnt,  and  the  ac- 
tion was  dlsmiased.  This  appeal  followed. 

The  complaint  states  two  causes  of  action. 
The  first  cause  of  actiwi  Is  to  the  ^ect  that 
hi  Jane,  1910,  the  plaintiff  leased  to  the  de- 
fendant dty  a  certain  tract  ot  land  for  a 
period  of  one  year  from  the  Ist  day  of  July, 
1910;  that  the  defendant  entered  upon  the 
land  In  pursuance  oi  the  lease,  and  used  the 
land  as  a  garbage  dump  until  the  iBt  day  of 
July,  1911 ;  that  as  a  part  consideration  for 
the  lease  the  defendant  agreed  to  bum  or 
bury  crartain  garbage  depotdted  upon  the  land. 
It  is  tlwn  alleged  that  the  defendant  did  not 
bury  or  bum  said  garbage,  and  did  not  sur- 
render the  land  at  the  ex^raUon  of  the 
lease,  to  the  pUdntilTs  damage  in  the  siun 
of  $300.  The  second  cause  of  acUon  is  to 
the  ^ect  that  after  the  Ist  day  of  July,  1911, 


the  defendant  oocnpled  the  land  and  used  the 
same  fOr  the  purpose  of  a  garbage  dump; 
that  the  defendant  agreed  to  pay  the  plaln- 
tiir  the  reasonable  Value  for  the  use  and  oc- 
cnpattui  of  the  land ;  that  |26  per  month  Is 
the  reasonable  Talne  for  flie  use  of  the  land ; 
that  there  is  due  and  owing  from  tbe  defend- 
ant the  sum  of  $800  for  the  nse  of  the  land ; 
that  on  the  2d  day  of  May.  1914,  the  plain- 
tur  notified  the  defMidant  to  Tacate  and  qqU 
the  use  ot  the  land,  bat  the  d^endant  refus- 
ed to  quit  and  surrender  the  possession,  and 
dumped  dead  horses  and  other  animal  oBai 
and  r^nse  upon  the  land,  to  the  plainttfTs 
damage  In  the  sum  of  $100. 

[1]  There  is  no  allegation  in  either  the  first 
or  the  second  cause  of  action  that  any  claim 
has  been  presented  to  the  city  of  Hoqulam, 
and  disallowed  by  the  city.  The  statute  pro- 
vides at  section  7998,  Rem.  &  BaL  Code,  as 
fdUowa: 

"All  claims  for  damages  against  any  city  or 
town  of  the  second,  third  or  fourth  cIbsh  must 
be  presented  to  the  city  or  town  council  and 
filed  with  the  city  or  town  clerk  within  thirty 
days  after  the  time  when  such  claim  for  dam- 
ages accrued,  and  no  ordinance  or  resolution 
shall  be  passed  allowing  such  claim  or  any  part 
thereof,  or  approiviating  any  money  or  other 
property  to  pay  or  satisfy  the  same  or  any  part 
thereof,  until  such  claim  has  first  been  referred 
to  the  proper  department  or  committee,  nor  un- 
til suim  department  or  committee  has  made  its 
report  to  the  council  thereon  pursuant  to  such 
reference.  All  such  claims  for  damages  must 
accurately  locate  and  describe  the  ddEect  that 
caused  the  injury,  accurately  describe  the  in- 
jury and  state  the  time  when  the  same  occur- 
red, give  the  residence  for  six  months  last  past 
of  claimant,  contain  the  items  of  damages  claim- 
ed and  be  sworn  to  by  the  daimaat.  No  action 
shall  be  maintained  against  any  such  dty  or 
town  for  any  daim  for  damages  untQ  the  same 
has  been  presented  to  the  council  and  slx^  days 
have  elapsed  after  such  presentation." 

This  court  has  frequently  held  tiiat  this 
and  similar  statutes  are  mandatory,  and  that 
It  Is  necessary  to  file  a  claim  with  the  dty, 
either  In  actions  ex  delicto  or  ex  contractu, 
before  an  action  can  be  maintained  thereon. 
International  Contract  Co.  t.  Seattle,  69 
Wash.  390,  12S  Pac.  152,  the  same  case  oa  re- 
hearing, 74  Wash.  662, 134  Pac.  S02;  Ransom 
V.  South  Bend,  76  Wash.  396,  136  Paa  365 ; 
Collins  v.  Spokane,  64  Wash.  163,  116  PaC 
663.  35  L.  B.  A  (N.  S.)  840 ;  Benson  v.  Seat- 
tle, 78  Wash.  641,  1S9  Pac.  601;  Kincald  t. 
SeatUOk  74  Wash.  617, 134  Pac.  601, 135  Pac. 
820. 

[2]  The  appdlant  seeks  to  evade  the  (brce 
of  the  statute  by  saying  that  the  complaint 
does  not  show  that  the  dty  of  Hoqulam  la 
a  city  of  the  third  dass.  But  the  first  alle- 
gation of  the  amended  complaint  states: 

"That  defendant  Is  a  munidpal  corporatioo, 
duly  incorporated  and  existing  under  the  laws 
of  the  state  of  Washington,  and  on  the  25th  day 
of  June,  1910^  and  for  several  mmths  prior,  and 
also  subsequent  thereto,  was  a  dty  of  tiie  third 
daas." 

This  is  dearly  an  aUegaticm  tiiat  the  dty 

of  Hoqulam  Is,  and  was  at  the  time  these 
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damasa  accrnedt  m  dty  of  tiu  tblrd  diAaa. 

[13  It  l8  also  claimed  by  th«  ai^llant  that 
the  failure  to  file  a  <ilaini  was  a  snbject  tar 
defense^  and  not  a  gronnd  of  demnrrw.  But 
it  Is  i^aln  from  the  statate  quoted  that  the 
plaintiff  In  sucb  a  case  must  all^  fiicts 
8lu>wlng  that  he  Is  mtlUed  to  recover.  It 
was  therefore  necessary  for  Mm  to' allege  and 
prore  that  a  claim  had  been  presented  to  the 
cit7  councU  within  30  days  after  the  time 
when  sndi  claim  for  damages  accrued,  and 
that  sndi  daim  was  rejected.  Not  having 
done  so,  tlie  conplalnt  does  not  state  a  cause 
d  action. 

Tb6  Judgment  oC  the  trial  court  is  there- 
fore affirmed. 

MORRIS,  a  J.,  and  HOLOOHB,  PAR- 
KBSB,  and  OHADWICK.  JJ.,  concur. 


JEFFRIES  et  nx.  t.  SPBNOBR  et  nx. 
(No.  12608.) 

(Supreme  Court  <rf  Washingbm.    June  21, 
1»15J 

1.  LaITDIX>BD  AMD  Tbkaht  «=»2»l~UnLA w - 

Fui.  DiTAnna— Dduuia  in  BBarr— Notiob 

— ZjBASB— PBOVISIOV  rOB  TsBHIItATION. 

For  maintenance  of  an  acticm  for  unlawfal 
detainer  for  default  In  payment  of  rent,  the 
three  daya'  notice  to  rent  or  sairender, 

and  n<»icompliance  therewith,  required  by  Rem. 
&  Bal.  Code,  S  812(3).  to  make  the  tenant  enilty 
of  onlawful  detainer,  la  necessary,  though  the 
lease  proTidee  for  Its  tmnination,  at  the  les- 
sor's option,  on  default  in  payment  of  rent  for 
30  days  after  due.  such  provision  being  merely 
to  insure  payment  of  r«it,  and  not  penal  in  it^ 
natnre,  and  the  forfeiture  being  permlsalble 
only  after  the  8  days'  notice. 

[Ed.  Note^For  other  caaee,  aee  Landlord  and 
Tenant,  Cent.  Dig.  U  1217-1211,  1243-1269; 
Dec.  iMg.  «=»2WT 

2.  LuTDX.OaD  AITD  TENAHT  «S9291— UNLAW - 

TUL  Decaineb— WAsn— Neoibsitt  or  No* 
zna. 

▲  kssor  eamiot  maintain  an  octioo  for 
nnlawfol  detainer  against  the  lessee  merely  be- 
cause he  has  committed  waste;  remaining  in 
possession  after  three  days  notice  to  quit,  as 
well  as  the  commission  of  the  waste,  being  nec- 
essary by  pnnrision  of  Beau  4e  BaL  CodCi  { 
812(5).  to  make  the  leasee  guilty  of  unlawfal 
detainer. 

[Ed.  Note.~For  other  cases,  see  Landlord  and 
Tenant  Ont.  Dig.  fift  1217-1241.  1243-1269; 
De&  IMg.  «»291.7 

3.  Ejxotuknt  «s»S2  —  SuvnciXNOT  or  Pbo- 
cxsa 

The  special  Bummons  prescribed  by  Rem. 
*  Bal.  Oode,  |  818,  for  action  for  unlawful  de- 
tainer would  be  insufficient  to  confer  jurisdic- 
tloB  of  the  partLea  in  an  action  of  ejectment. 

[Ed.  Note.— For  other  cases,  see  Ejectm^t, 
Cent  Dig.  I  147;  Dec.  Dig.  «=»52.] 

Department  2.  Appeal  from  Superior 
Court,  Cbehalis  County ;  Mason  Irwin, 
Judge. 

Action  by  W.  H.  Jeffries  and  wife  against 
J.  W,  Spencer  and  wife.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Affirmed. 

0.  M.  Nelson,  of  Moutesano,  for  appellants. 

E.  S.  Avey,  of  Elma,  for  respondents. 


BLLlS,  J.  Action  for  unlawful  dcftatoev 
of  leased  premises.  On  -Uandi  7,  1A18,  Qu 
plaintiffs  by  written  lease  demised  to  de- 
fendants certain  farm  lands  in  Ohehslts 
count?  for  cme  year,  with  tiie  <vtlon  In  the 
leseaes  to  renew  the  lease  on  spedfled  terms, 
for  one  or  more  years  up  to  Are.  The 
stipulated  rental  for  the  flrst  year  was  $300, 
to  be  paid  by  tdearlng  and  plowing  a  certain 
12  acres,  or,  In  the  altomatlTe  In  cash,  <me- 
half  on  September  1,  1913,  and  <me-half  on 
January  1,  1014.  The  lease  provided  that  In 
case  of  default  in  the  payment  of  any  por- 
tion of  the  rmit  when  due  and  for  80  days 
thereafter  the  lesson  might  r&entur  and  at 
their  Qptimi  terminate  the  leas&  In  January, 
1914,  the  idalntiffs  brought  this  action  to 
recoTW  possession  of  the  premises.  In  th^ 
complaint  they  set  ont  generaUy  some  of  the 
terms  of  the  lease;  idleged  that  none  oi 
the  land  had  been  (fleered,  nor  any  of  tb» 
rent  paid ;  tliat  about  December  1, 1918,  tliey 
notified  the  defendants  to  vacate  t^e  premises 
and  now  elect  to  terminate  the  lease;  that 
the  defoidants  have  cotmnitted  waste  of  the 
premises  to  the  plaintiffs'  damage  In  the  mm 
of  $1,000;  that  they  were  the  owners  in 
tee  simple  of  the  premises ;  that  the  defend* 
ant  J,  W.  Spacer  assaulted  the  [dalntUE 
W.  H.  JeSxleB,  thereto  damaging  plaintlfl  In 
the  sum  of  $1,000.  The  prayer  was  for  a  writ 
of  restitution,  a  cancellation  of  the  lease, 
and  for  Judgment  in  the  sum  of  $2,600.  The 
summons  was  the  spedal  statutory  summons 
prescribed  In  sndi  cases.  1  Bern.  &  Bal. 
Code,  i  Sis.  Pursuant  to  this  complaint  and 
upon,  the  filing  of  a  bond  by  plaintiffs,  condi- 
tioned as  in  an  actkm  for  unlawful  detainer 
(Bem.  &  BaL  Oode,  t  S19),  a  writ  of  restitu- 
Uon  was  issued,  and  plalntifb  were  placed 
in  possession  of  the  premise  A  general 
demurrer  to  tlie  complaint  was  overruled. 
The  defendants  by  answer, .  so  &r  as  here 
material,  admitted  their  entry  under  the 
lease;  denied  any  fiiilnre  to  perform  the 
agreed  labor;  denied  that  any  nottce  was 
given  them  to  vacate  the  pronlaes  prior  to 
the  commencement  of  this  actton;  denied 
the  commission  of  any  waste;  admitted 
striking  plaintiff,  but  sought  to  justify  the 
assault ;  averred  their  willingneas  to  perf(Hin 
all  the  covenants  of  tlie  lease,  but  alleged 
that  they  were  preroited  from,  doing  so  by 
the  conduct  of  the  plaintiffs.  The  reply  tra- 
versed the  affirmative  matter  In  the  answer. 
When  the  case  was  called  for  trial  the  de- 
fendants objected  to  the  introduction  of  any 
evidence  on  the  ground  that  the  complaint 
failed  to  state  a  cause  of  action,  in  that  It 
contained  no  allegation  of  the  giving  of  any 
written  notice  to  pay  rent  or  vacate  as  pre- 
scribed by  statute.  The  plaintiffs  admitted 
that  no  such  notice  was  given.  Thereupon 
the  court  sustained  the  objection,  dismissed 
the  cause  without  prejudice,  and  awarded 
defendants  their  costs.  The  plaintiff  appeal. 

It  is  contended :   First,  that  because  of  the 
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provision  ta  tin  lease  for  Ub  termlnAtloii  at 
tbe  lesacnn^  option  on  default  in  payment 
of  any  rent  for  80  daya  after  due.  the  statu- 
tory notice  to  qolt  or  pay  rent  was  nn- 
necessary ;  secmid,  tbat  this  is  an  action  In 
ejectment  in  which  the  statutory  nctlce  ia 
not  a  condition  precedent. 

[1,2]  First  It  is  claimed  that  to  require 
the  altematlTe  notice  where  the  lease  Itself 
prorldM  for  a  forfeiture  of  the  term  tor 
nonpayment  of  rent  at  tiie  lessors'  option 
would  be  an  interference  with  the  rlg^t  of 
contract.  This  position  is  untenable.  It 
misses  the  only  legitimate  purpose  ol  tiie  pro- 
vision In  question.  It  construes  as  penal  a 
prorlslon  which  £rom  die  nature  of  the  con- 
tract could  only  be  Intaided  as  remedial,  ^tbe 
<aear  purpose  of  such  a  provision,  however 
worded,  is  to  Insure  the  payment  of  rent 
The  statute,  recosnizing  this  remedial  pur- 
pose, imports  into  every  lease  the  three  days 
of  grace  after  notice,  and  permits  a  forfeiture 
of  the  term  only  In  case  of  a  failure  to  com- 
ply Willi  such  notlc&  1  Bem.  A  BaL  Code,  t 
812.  If  the  rent  be  paid  within  the  three 
days,  ev^  legitimate  purpose  of  the  contract 
haa  been  met  To  construe  the  provision 
otherwise  would  be  to  pervert  the  true  pur- 
pose of  the  contract  and  to  enforce  a  penalty 
and  encourage  a  forfeiture,  both  of  which, 
even  in  tbe  absence  of  a  contravening  statute, 
are  c<nitrary  to  the  settled  policy  of  the  law. 

It  is  no  answer  to  say  that  the  payment  of 
rent  would  permit  a  contianance  of  waste 
by  the  tenant,  thos  abrogating  the  right  of 
re-entry  for  waste.  Tbe  fifth  subdivision 
of  the  above-cited  section  of  the  statute  per- 
mits the  maintenance  of  the  action  on  a 
mere  three  days'  notice  to  quit  without  the 
alternative  of  paying  rent;  the  clear  pur- 
pose being  to  require,  as  a  condition  pre- 
cedent to  the  institution  of  the  action  for 
unlawful  detainer,  llie  three  days'  notice  to 
quit  or  pay  the  rent,  where  re-entry  Is  soaght 
for  nonpayment  of  rent,  and  the  simple  three 
days'  notice  to  quit  where  the  ofTense  of  the 
lessee  Is  waste  or  an  illegal  use  of  the  premis- 
es. In  ^ther  case  the  sole  purpose  of  the 
provision  In  the  lease  for  a  termination  of 
the  term  is  fully  met  The  appellantB  over- 
\<xk  the  plain  fact  that  the  summary  action 
for  unlawful  detainer  Is  only  accorded  aft- 
er three  days'  notice  either  to  quit  or  pay 
the  rent,  or  quit  absolutely,  according  to  the 
nature  of  the  default  It  is  no  hardship  to 
require  the  giving  of  the  statutory  notice  as 
a  condition  precedent  to  invoking  the  benefit 
of  the  statutory  remedy.  In  the  case  before 
us  tbe  plaintiffs  seek  to  terminate  the  lease 
both  for  the  failure  to  pay  rent  and  because 
of  the  ccsnmisslon  of  waste.  To  maintain 
the  action  ^ther  form  of  notice  would  have 
been  suffldoit,  bnt  it  Is  admitted  tbat  ne- 
ther was  given.  The  notice  being  a  statutory 
prereqnldte  to  the  invocation  of  the  statu- 
tory remedy,  the  action  was  properly  dls- 
mtssed. 


The  case  of  Shannon  t.  Orindstaff,  U 
Wash.  S36,  40  Pac.  123,  which  the  appellants 
cite  as  a  case  parallel  to  that  before  vs,  is 
wholly  inapplicable  to  the  facts  here  pre- 
sented. In  that  case  the  toiant  had  sublet 
£he  premises  without  tbe  conswt  of  Um 
landlord,  contrary  to  the  pvovlBlona  of  tbe 
lease.  The  landlord  never  reo(v;niEed  the 
sublessee  as  Us  tenant  but  terminated  tbe 
lease  by  an  amicable  agreement  with  tbe 
original  tenant  The  sublessee  and  tbe  land- 
lord never  occupied  the  relation  of  landlord 
and  tenant  There  was  no  valid  lease  to  ter- 
minate as  between  them ;  hence  no  notice  was 
necessary,  and  ejectment,  rather  than  the 
action  of  unlawful  detainer,  was  the  pro|>er 
remedy. 

The  appellantB  also  dte  ttie  recent  case 
of  Keene  v.  Zindorf,  81  Wash.  162, 142  Pae 
484,  as  intimating  that  ttw  lessee  may  waive 
the  statutory  notice  Iv  tbe  acceptanee  at  a 
lease  containing  such  a  waiver.  It  is  true 
that  the  lease  Involved  in  ttiat  ease  contained 
such  a  waiver,  bnt  the  oourt  did  not  pass 
upon  Ita  validity.  Hie  oour^  bowevw.  did 
hold  that  even  in  such  a  case  tbe  forfeiture 
of  rights  undOT  tbe  lease  could  not  be  d^UO' 
ed  without  notice  of  forfeiture.  In  any  event 
Uie  lease  here  tii  question  contained  no  sudh 
walvw. 

[3]  Second.  We  find  it  unaeoessary  to  de* 
termlne  whether  ejectment  would  lie  to  re- 
cover iKMsesslon  of  leased  premises  where  tbe 
lease  had  terminatedr  either  by  oEpiration  of 
the  term  or  by  tiie  l^al  exerdse  of  an  (qptlon 
to  femdnate  accorded  by  the  lease  itsdf.  In 
the  first  place,  neither  of  these  omdltlona 
existed  In  tbe  present  case.  The  term  of  the 
lease  had  not  expired,  end  the  lease  bad  not 
been  terminated  as  required  by  statute^  wbicb, 
as  we  have  seen,  Is  an  Implied  c(mdition  of 
every  lease,  certainly  in  the  absence  of  waiv- 
er ot  notice.  In  tbe  Bee<md  place,  this  is  not 
an  acUon  in  ejectment  but  an  actkm  in  Ttn- 
lawful  detainer.  This  is  shown,  not  only  by 
tbe  character  ot  the  relief  sought  but  also 
by  the  form  of  the  summons.  1^  special 
summons  here  employed  would  be  v^olly 
insufficient  to  confer  Juiisdidlon  of  the  par- 
ties In  an  action  in  ejectment 

The  Judgment  Is  affirmed. 

MORRIS,  a  X,  and  FDIilABTON,  MAIN, 
and  CROW,  JJ.,  concur. 


STATE)  er  reL  WASHINGTON  PUBT.IO 
SERVICE  CO.  et  al.  V.  SUPERIOR  COURT 
FOR  PIERCE  COUNTY  et  al.   (No.  12854.) 

(Supreme  Court  of  Waabington.    Jane  28, 
1915.) 

L  EUIItBHT  DOHAZN  «S>2S7— COIfnEUVATTOR 

PaocBEOines  —  Appeal  —  Bond  —  Ne- 

CBSSITV. 

Under  R«m.  ft  BaL  Code,  S  931,  providing 
that  no  bond  aball  be  required  of  any  pei-non 
hiterested  in  property  sot^ht  to  be  condemned, 
on  appeal  by  him,  it  was  cot  esseutial  that  any 
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bond  be  siTcn  by  the  condemnee  appealioe  from 
the  jadsment  of  award  In  condemaation  pro- 
ceedings instituted  by  a  dtr  to  acquire  the 
water  sTBtem  and  plant  of  a  public  aerrice  cor- 
poratioD ;  aeetioiu  171^  ud  1T2Z,  reqairixig  an 
appeal  bond  or  d^rasit  In  Ilea  thereof,  in  ordi- 
nary actiona,  not  applying  in  auch  case. 

[IQd.  Notfe— Fior  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  H  668-^  674;  Dea  Dig. 
«s>257.] 

2.  BUIfKHT    DOIUJH  ^sTS-GonDEmATIOH 

PsoosBDinoa  —  P<obsession  Pindino  Ap- 
peal—WATEBWoaKs—JuBT  Tbial. 

Where  a  city  which  was  authorized  by  the 
pnbUc  utiUUes  act  (Bern,  dc  Bal.  Code,  H 
8006-8010)  to  acquire  waterworks  by  condem- 
nation chose  to  finance  the  undertaking  by  cre- 
ating a  special  fund,  the  fact  that  the  totaJ  sum 
authorized  biy  the  electors  to  be  raised  by  spe- 
cial fund  bonds  waa  only  $80,000  did  not  make 
it  a  violation  of  Const  art  1,  S  16,  prohibiting 
the  taking  of  private  property  for  a  public  uae 
without  Just  ccHspensatitm  aa  ascertained  by  a 
jnry.  nnleaa  waived,  being  first  made  or  paid 
mto  court,  for  the  aty  to  take  possession  of  the 
waterworks  during  the  poid^icy  <A  an  appeal 
from  an  award  of  $88,500  which  the  city  offered 
to  pay  into  court 

[E:d.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  Si  188.  Ifi8 ;  Dec.  Dig.  ^75.] 

&  BiciHXHT  Domain  «s34— "Bxohx  of  Ehi- 

KENT  DOUAIN"— EXEBCXSB, 

Tbe  right  to  take  property  for  a  public  use 
without  the  owner's  consent  Is  a  "right  of  emi- 
nent domaia."  and  belongs  aloue  to  the  Bover< 
^gn.  but  embraeea  all  tbe  cases  wbere,  by  tbe 
antbori^  of  the  aovereign  and  for  the  public 
good,  the  property  of  the  individual  is  taken 
witbont  bia  consmt  to  be  devoted  to  some  par- 
tv-^^w  Qse  dther  bir  tbe  state  in  ito  sovereign 
eapadt?,  by  a  public  or  private  oorporation,  or 
b7  a  private  citizen  to  whom.BUcn  right  has 
been  granted  by  the  state. 

[Bd.  Note.— Pot  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  II  14-lS;  Dec.  Dig.  «s>4. 

Vta  oOnK  dtf  nitkma,  aee  Words  and  Phrasea, 
Tint  and  Second  Series,  Bmlnent  Domain.] 

4.  IDmineht  Domain  «=9262— Bxtiew— Pbb- 
suMpnom*— JxJBT  Trial. 

On  appeal  in  condemnation  proceedlogs  in- 
stituted by  a  city  to  acquire  a  waterworks 
plant,  it  will  be  presumed,  in  the  absence  of  a 
contrary  showing,  that  the  right  to  a  jury  trial 
Siven  by  Const  art  1,  S  16,  was  not  violated. 

[E!d.  Note,— For  other  cases,  see  Eminent  Do- 
main. Ceat  Dig;  H  BSl-^;  Dec.  Dig.  «=» 
262J 

5.  BtuiNBNT  Domain  4=34  —  Exsbgisb  oir 
RiaHr—LEOiSLA'nvB  Contbol. 

'Xhe  time,  manner,  occasion,  and  method 
of  the  exerdse  of  the  right  of  eminent  domain 
are  wholly  within  the  control  and  discretion 
of  tke  Lejcislatuvc,  except  aa  restrained  by  the 
Constitution. 

[Bid.  Kota— -Vw  other  cases,  see  Ba^ent  Do- 
main. Cent.  Dig.  H  14-18;  Dec.  Dig.  ^s*4.} 

6.  BuTirairr  Domain  4s»241— CoNDEMRATioir 
FBOCEEDINQS  —  JODOMBHT  —  AooouHTisra 
roB  Babnihos. 

A  judgment  In  condemnation  proceedings 
Institoted  by  a  cfty  to  acquire  a  waterworks 
plant  should  have  provided  for  an  accounting 
of  the  earnings  and  profits  of  the  condemned 
property  only  from  the  date  the  condemnor 
ele<^:ed  to  pay  the  award,  and  not  bom  the  date 
of  tbe  award. 

[Bd.  Not•.^B^o^  oQier  cases,  aee  Eminent  Do- 
main, Cent  Dig;  ||  021-625;  Dec.  Dig. 
241J 

I>epartmait  1.  Original  application  tor 
wxlt  of  ivohlbltion  by  tbe  State,  on  relation 


of  the  Wadilngton  Pablle  ServloB  Company 
and  others,  agalust  the  Superior  Court  Cor 
tbe  Oountjr  of  Fierce  and  another.  Writ  de- 
nied. 

Prank  C.  Owlngs,  of  Olympia,  and  Hardy, 
Woodley  A  Behrends,  of  Portland,  for  plain* 
tiffs.  George  B.  Blgelow  and  P.  M.  Troy, 
both  of  Olympia,  for  defen^nts. 

HOLCOMB,  J.  Olympia,  a  city  of  the  third 
class  of  the  state  of  Washington,  by  appropri- 
ate resolntions  and  ordinances  nnder  the  pub- 
lic utilities  act  of  1908,  found  In  sections  8006 
to  8010,  Rem.  A  Bal.  Code,  began  proceedings 
to  condemn  and  purchase  the  water  system 
and  plant  belonging  to  tbe  Washington  Pub- 
lie  Service  Company,  a  corporation,  located 
In  and  supplying  tbe  city  of  Olympia.  Aft- 
er appropriate  preliminary  proceedings,  a 
change  of  venue  being  taken  from  the  superi- 
or court  of  Thurston  county  to  tbe  superior 
court  of  Pierce  county,  a  trial  was  had  there- 
in by  the  Jury  for  the  ascertainment  of  the 
comiKUsatlon  prooer  to  be  paid  by  the  city 
to  the  owners  of  the  property.  The  jury  re- 
turned a  verdict  fixing  the  compensation  at 
$88,500,  and  judgment  was  entered  for  that 
sum,  together  with  costs  of  suit,  against  the 
city  and  ill  favor  of  the  pn^rty  owners,  on 
April  24, 1916.  On  May  11, 1915,  the  condemn- 
ing city  offered  a  formal  decree,  to  be  entered 
in  said  cause,  appropriating  the  property  con- 
deiuned,  and  therewith  offering  to  pay  Into 
court  the  amonnt  of  the  awai'd  and  costs  as 
taxed,  and  further  providing  that  the  prop- 
erty owners  ahonld  account  for  the  profits 
and  earninge  of  the  property  from  and  after 
the  date  of  the  award  of  the  jury  on  April 
20, 1916,  together  with  Interest  from  the  date 
of  the  verdict  to  the  date  of  payment  The 
relators  seek  to  prohibit  the  trial  court  from 
making  or  entering  a  decree  of  approprlatl(m 
as  proposed  in  the  cause,  "wherein  or  where- 
to possession  of  the  plant  and  property  of  the 
relators  shall  be  granted  to  said  respondent 
city  pending  the  hearing  and  determination  of 
the  appeal  of  said  relators  to  the  Supreme 
Court  of  the  state  Washington  in  said  cause, 
and  until  the  final  determination  of  f>ald  con- 
troversy, and  until  the  entering  of  a  final 
Judgment  her^,  and  further  prohibiting  the 
respondent  court  from  requiring  the  relators 
or  the  Washington  Public  Service  Company, 
a  corporation,  from  making  any  final  account- 
ing pending  the  appeal  and  until  a  final  ad- 
judication of  the  rights  of  the  parties  shall 
have  been  made  and  determined."  A  notice 
of  appeal  from  the  award  and  judgmeut  was 
given  by  relators  on  May  11,  1915.  The  re- 
spondents filed  a  return  to  the  petition  for 
the  writ  herein,  and  admitted  each  and  every 
allegation  contained  in  the  petition,  but, 
among  other  things,  alleged  that  no  appeal 
bond  has  ever  been  filed  with  the  clerk  of  the 
superior  court  of  Pierce  county  nor  any  mon- 
ey, In  the  sum  of  $200  or  any  other  sum,  de- 


«»Fdt  oUmi  cmw  MB  »am«  topis  and  K£T-MUUB£ia  la  aU  K«y-Number«l  DlsMU  and  IsdssM 


Digitized  by 


Google 


6S4 


14ft  PAOinO 


KB^OU'l'lOK 


(WllBtL 


poedtod  vitii  the  derk  of  aald  coart  by  fiie  re* 
latore  in  lien  ct  endi  brad,  aa  xvorided  In 
section  1721,  B«n.  ft  BaL  Cod^  and  no  ino- 
Tlalon  has  been  made  or  offered  by  tbe  re- 
lators for  the  fflins  of  a  aupersed^a  bond 
conditioned  that  the  rdatora  aball  pay  all 
rents  of,  or  damages  to,  the  propertr  held  by 
them  aecming  dndng  tlie  pendens  of  the  ap- 
peal, as  provided  for  by  section  1722,  Rem.  & 
Bal.  Code ;  that  the  time  In  whldi  the  ap- 
peal to  the  Supreme  Ooort  of  this  state  moat 
be  taken  b^can  to  run  on  April  24,  1916,  and 
exphred  oa  May  24, 1916,  or  SO  days  from  the 
filing  ot  tbe  Ju^Um^t  appealed  tram,  as  pro> 
vlded  In  aectlon  7818,  Bern.  &  BaL  Code. 

[1]  Upon  this  showing  respondents  contend 
that  relators'  notice  of  aiqpeal  Is  inefBectual, 
and  has  no  vital  force,  because  of  no  bmd  or 
anpersedeas  being  given.  Section  1721,  Benu 
ft  Bal.  Code,  iHCDvldeB: 

"An  appeal  in  a  civil  action  or  proceedins 
Bhali  become  ineffectual  for  any  purpose  unless 
at  or  before  the  time  when  tlie  notice  of  appeal 
is  Riren  or  served,  or  within  five  days  uiere- 
after,  an  appeal  bond  to  the  adverse  party 
conditioned  for  the  payment  of  costs  and  dam- 
ages as  prescribed  in  Bectlon  1722.  be  Sled  with 
the  clerk  of  the  superior  court,  or  money  in  the 
nun  of  two  hundred  doUaza  be  depoiited  with 
the  <3ieA  in.  lieu  thereof." 

And  eectl<m  1722,  Bern.,  ft  BaL  Code^  pro- 
vides that: 

"  *  *  *  In  iMdw  to  effect  a  stay  of  pro- 
ceedings as  in  this  section  vmviAeH,  the  bond, 
where  the  api>eal  is  from  a  final  Judgment  for 
the  recovery  of  money,  shall  be  in  a  penalty 
douUe  the  amount  of  the  damages  and  costs 
recovered  iu  such  judgment  and  in  other  cases 
shall  be  in  such  penalty,  not  less  than  two 
hundred  dollars,  end  sufficient  to  save  the  re- 
spondent harmless  trom  damages  by  reason  of 
the  appeal,  as  a  judge  of  tbe  superior  court 
shall  prescribe." 

Tlte  re^KmdCTts'  condemnation  proceed- 
ings were  broo^t  under  the  general  ccmdem- 
natlon  act  (sections  921  to  936,  Rem.  ft  BaL 
Code).  Section  031  of  that  act  provides  that 
no  IxHid  shall  be  required  ci  any  person  In- 
tereeted  In  tbe  pr(^rty  sought  to  be  appro- 
priated by  such  corporation,  upon  appeal  by 
such  proper  owner.  These  proceedings  be- 
ing in  the  nature  of  special  proceedings,  it 
would  seem  tbat  the  general  statutes  relating 
to  ai^}eal8  In  civil  cases  do  not  apply,  and 
that  no  bond  Is  required  to  be  given  by  the 
c<mdemnee  appealing  from  a  Judgment  of 
award  in  condemnation  proceedings.  We  can- 
not, therefore,  hold  that  tbe  notice  of  appeal 
given  by  the  relators  in  this  case,  and  ad- 
mitted by  the  respondents,  Is  IneCTectual. 

[2]  The  principal  contention  of  the  relators 
is  that  there  Is  no  warrant  of  law  for  a  trans- 
fer of  title  or  possession  peDiling  an  apiieai 
from  a  Judgment  assessing  the  couipensatlon, 
Relatm-s  admit  that  by  the  provisions  of  the 
public  utilities  act  of  1900  {eectlons  8005  to 
SOlO,  inclusive,  Rem.  &  Bal.  Code)  the  city  of 
Olympia  is  authorized  to  acQulre  waterworks 
and  other  public  utilities  by  purchase  or  con- 
demnation, but  i>olnC  out  that  two  methods 
are  provided  for  financing  the  acquisition  of 
tbe  i;«eperty  purchased  or  condemned — onci 


by  the  creatitn  of  a  general  IndebtadneM; 
and  the  ottier  by  the  creation  of  a  vedal  In- 
debtedness, and  without  die  creation  ot  an; 
general  liability  or  obligatloa  on  the  part  of 
the  (dty.  In  either  event  the  proposed  ac- 
qulsitlon  must  be  submitted  to  a  popular 
vote.  If  a  g^ieral  Indebtedness  la  to  be  In- 
curred, thB  prc^Bltlon  must  be  adopted  and 
mtifled  by  three-fifths  of  the  ipialiflad  voters 
<tf  tiie  city  voting  at  8a<^  election.  If  no  gen- 
eral Indebtedn^  is  to  be  Incurred,  sutdi  prop- 
osition may  be  adopted  by  a  majori^  rote 
Sectl<m  800£^  Rem.  ft  BaL  Coda,  ev(4vea  a 
sdieue  for  financing  ttie  acquisition  of  a  pub- 
lic ntillly  without  recourse  to  the  creation  of 
a  general  indebtedneea.  This  sdieme  requires 
the  creation  of  a  spedal  fond  Into  which  the 
dty  shall  be  bound  to  pay  eadi  year  a  fixed 
proportiim  of  the  gross  revenues  of  the  xnib- 
11c  utili^  so  acquired,  and  provides  for  tbe 
Issuance  of  bonds  or  warrants  against  this 
special  fund,  which  bcaids  or  warrants  shall 
be  a  valid  (dalm  in  flavor  nt  the  bolder  there- 
of only  as  against  sudt  q;ieclal  fund  and  Its 
fixed  pn^pordm  or  amount  of  the  revenue 
pledged  to  sn A  fund,  and  shall  not  constitnto 
an  indebtedness  of  such  dty  or  town  within 
the  meaning  of  the  consUtational  provialons 
and  Umitatlona.  It  appears  that  the  dty  of 
Olympia  proceeded  under  this  special  form  of 
financing  the  acquisition  of  the  relators* 
plant  From  this  the  relators  contend  that 
the  dty  and  Its  autborltlea  are  In  tlils  mat- 
ter wholly  without  the  power  to  bind  the  gen- 
eral credit  of  the  dty  or  its  tax-laylog  power, 
aud  that,  therefore,  the  award  of  ¥88,500  for 
the  acquldtlon  oi  the  rdators'  pn^>erty  migtt 
not  be  sufildmt  if  upcm  a^^al  the  award  be- 
low were  set  aside  and  a  new  trial  ordered 
and  an  Increased  award  made  by  a  Jury. 
The  city  and  tbe  court  below  intended  to  pro* 
ceed  under  sectlm  7788.  Rem.  ft  BaL  Code, 
the  material  parte  of  which  are  as  follows: 

"An^  final  judgment  or  judgments  rendered 
by  said  court  [the  superior  court]  upon  any 
finding  or  findings  of  any  jury  or  Juries  •  •  • 
shall  be  final  and  conclusive  as  to  the  damages 
caused  by  such  improvement  unless  appealed 
from,  and  no  appeal  tiom  the  same  shall  delay 
proceedings  under  said  ordinance,  if  such  city 
shall  pay  into  court  for  the  owners  and  parties 
interested,  as  directed  by  tbe  court,  the  amonnt 
of  the  jodgnkSDt  and  costs,  and  socfa  dty,  after 
making  such  payment  Into  court,  shall  be  liable 
to  Such  owner  or  owners  or  parties  interested 
for  tbe  payment  of  any  farther  compensation 
which  may  at  any  time  be  finally  awarded  to 
such  parties  so  appealing  in  said  proceeding, 
and  his  or  her  costs,  and  shall  pay  the  sajne 
on  the  rendition  of  judgment  therefor,  and  abide 
any  rule  or  order  of  the  court  in  relation  to 
the  matter  in  controversy.  In  case  of  an  ap- 
peal to  the  Supreme  Court  of  the  state  by  sukv 
party  to  tbe  proceedings  the  money  so  paid  inw 
the  superior  court  by  such  city,  as  aforesaid, 
shall  remain  in  the  custody  <a  said  superior 
court  until  the  final  determination  of  tbe  pro* 
ceedings." 

It  is  further  provided  by  sectUm  7784,  Stem, 
&  BaL  Code,  as  follows: 

"The  court  upon  proof  that  Jtut  compensation 
so  found  by  the  jury.  •  •  •  togeuier  with 
co9ts.  has  b«en  paid  to  the  person  entitled  there- 
to, vr  has  been  paid  taito  court  as  dlrested  by 
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the  conrt,  riiall  «fiter  an  wder  that  the  dtj 
or  town  wall  have  tha  ri^t  at  any  time  there- 
after to  tak«  poaaeiBion  oz  or  damage  the  pro^ 
erty  in  respect  to  which  sach  compensation 
■hall  have  bera  ao  paid  or  paid  into  court  aa 
■for^aid,  and  thereupon,  the  title  to  any  prop- 
ertr  8o  taken  shall  be  Teated  la  fee  tlmiMe  in 
iudi  city  or  town." 

nie  total  sum  authorised     the  Sectors  to 
be  raised  by  special  fund  bonds  In  the  pro- 
ceedings tmdei  consideration  Is  $90,000.  Be- 
lators,  ther^ore,  contend  that  conceivably  a 
second  rerdlct  might  be  twice  or  three  times 
the  amount  of  the  first  verdict,  and  In  such 
case  the  city  has  no  power  to  render  Itself 
generally  liable  and  bound  for  the  payment 
of  such  Increased  sum,  and  the  relators  would 
be  without  remedy.   I'he  rotors  also  urge 
that,  under  the  state  Constitution  (article  1, 
i  16),  they  are  guaranteed  that  th^  proper- 
ty shall  not  be  taken  or  damaged  for  public 
or  prlrate  use  without  Just  compensation 
having  been  first  made  or  paid  Into  court  for 
them,  which  compensation  shall  be  ascertain- 
ed hy  a  Jury,  unless  a  jury  be  waived,  as  in 
other  dvll  cases  In  courts  of  record,  in  the 
manner  prescribed  by  law ;  and  they  further 
urge  that  a  trial  by  jury  is  guaranteed  by  the 
CbnBtltiitlon,  that  an  appeal  is  guaranteed  to 
ttaem  by  the  Constitution,  and  that  the  guar- 
anty of  trial  by  jury  Is  not  fulfilled  until  an 
appeal  baa  been  taken,  the  appeal  Is  passed 
upon,  and  the  court  of  last  resort  has  deter- 
mined whether  or  not  they  had  a  fair  trial  by 
jury  according  to  the  Constltiitloii  and  the 
law  of  the  land. 

[S]  The  right  to  take  property  ioi  public 
use  without  the  consent  of  the  owner  is  the 
right  of  eminent  domain,  and  belongs  alone 
to  the  sovereign,  but  embraces  all  the  cases 
where,  by  the  anthorlt?  of  the  sovereign  and 
tor  the  public  good,  the  property  of  the  In- 
dlvidaal  la  taken,  without  his  consent,  for  the 
purpose  of  being  devoted  to  some  particular 
use,  either  by  the  state  in  its  sovereign  ca- 
pacity, or  by  a  corporation,  public  or  private, 
or  by  a  private  citizen,  to  whom  such  right 
bas  been  granted  liy  the  state.  I^wis,  Emi- 
nent  Domain,  {  1.   The  right  of  Mninent  do- 
main Is  limited  only  by  the  Constitution,  and 
the  only  limitation  In  this  state  la  that  private 
property  shall  not  be  taken  for  an  alleged 
public  use  without  compensation  being  first 
ascertained  by  a  jury,  and  made  or  paid  into 
ooort  fbr  the  benefit  of  the  owner. 

[4]  In  this  case  it  was  shown  that  a  trial 
by  a.  Jury  was  had,  and  the  principle  invoked 
by  the  telatore  would,  in  effect,  be  that,  upon 
a  notice  of  appeal  being  given,  this  court 
moBt  preenme  that  the  rUcht  of  trial  by  jury 
was  violated,  or,  In  other  words,  that  the 
appellant  did  not  have  a  fair  and  Impartial 
trifll  by  jury  according  to  the  law  of  the 
land.  But  a  contrary  presumption  holds.  It 
mojBt  be  presumed  that  the  trial  by  jury  was 
resrular  and  according  to  the  law  of  the  land, 
until  the  contrary  is  shown.  Until  the  record 
of  ftkvt  trial  is  before  na,  we  cannot  assume 
nuit  the  nvptHiant  In  dat  case  did  cot  have 


a  fair  trial  by  jury  aa  iQaranteed  by  the 

OoustitntitHk.  The  statutes  of  eminent  do- 
main further  provide  that  the  only  question 
that  can  be  determined  on  an  appeal  from 
the  award  by  the  jury  la  the  amount  of  the 
award.  Ubder  constitutions  and  statutes 
like  oars,  we  know  of  no  case  where  It  has 
not  been  held  that  the  constltaticmal  guaran* 
ty  li  suffldently  compiled  with  where,  after 
an  award  has  been  made  In  due  form  of  law, 
the  condemnor  pays  the  amount  of  the  award 
Into  court,  or  pays  it  to  the  property  owner, 
who  accepts  it  If  the  property  owner  does 
not  accept  it,  and  the  condemnor  pays  it 
into  court,  that  compiles  with  the  constitu- 
tional requirement  The  law  simply  gives  the 
condemning  party  the  right  to  poesesalon  of 
the  property  for  the  purposee  for  which  it 
was  condemned.  He  has  the  lawful  right  to 
enter  upon  the  property  and  take  possession 
of  It  from  the  time  that  he  acc^ts  the  award 
of  the  jury  and  pays  the  amount  of  the  award 
to  the  property  owner  or  Into  court  for  his 
braeflt  As  waa  said  by  the  chancellor  In 
Beekman  t.  Saratoga,  etc:,  Bi.  Oo.,  8  Paige 
(N.  Y.)  45,  22  Am.  Dec.  679: 

"From  the  moment  Uiat  compensation  waa 
paid  or  depoaited  as  the  law  liad  directed  the 
right  to  this  proper^  waa  absolutdy  vested  in 
the  defeadants  for  the  use  of  the  railroad  [the 
condemnor],  and  tb^  have  a  perfect  right  to 
enter  upon  it  and  appropriate  it  to  tliat  use.'' 

[I]  The  time,  manner  occasion,  and  meth- 
od of  the  exercise  of  the  right  of  eminent 
domain  are  wholly  in  the  control  and  discre- 
tion of  the  li^lslatures  of  the  states,  except 
as  testralned  by  the  Constitution.  Lewis, 
Eminent  Domain,  |  238;  Secomb  t.  Milwau- 
kee, etc..  By.  Co.,  49  How.  Prac  (N.  Y.)  76; 
Swan  v.-  Williams,  2  Mich.  427;  Weir  t.  St 
Paul,  etc.,  By.  Co.,  18  Minn.  155  (Gil.  139); 
Boanoke  Cl^  v.  Berkowltz,  80  Va.  616 ;  Con- 
sumers' Gas  Co.  V.  Harless,  131  Ind.  446^  29 
N.  B.  1062,  16  Ia  B.  A.  505;  First  National 
Bank  T.  Boyce,  15  Mont  162,  38  Pac.  829; 
State  of  Missouri  t.  Dickson,  8  Mo.  App.  464 ; 
In  re  Balnler  Avenue,  80  Wash.  688, 141  Paa 
1137. 

We  cannot  anticipate  that  a  new  trial  will 
be  granted  upon  the  appeal  by  relators,  or 
that,  In  case  a  new  trial  Is  granted,  a  second 
verdict  would  be  greater  than  the,  first  We 
might  as  w^  anticipate  that  a  second  verdict 
would  be  mucb  less  than  the  first  as  that  it 
would  be  greater.  In  case  it  is  leas,  tben  the 
relators  have  not  been  injured  by  the  enforce- 
ment of  the  judgment  In  compliance  with  the 
statutes  referred  to.  In  case  it  Is  greater,  the 
respondents  must  meet  that  trouble  when  it 
arises.  Upon  the  principal  grounds  urged  by 
the  relators,  therefore,  we  do  not  beUeve  that 
they  are  entitled  to  a  writ  prohibiting  the 
entry  of  the  judgment,  and  possession  by  the 
condemnor. 

[B]  We  desire  to  point  out,  however,  that 
the  form  of  the  judgment  offered,  and  which 
it  Is  the  superior  court's  alleged  Int^tlon 
to  enter,  provides  for  an  accounting  from  the 
date  oC  the  award  otf  the  jury  of  April  fiOe 
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1915.  We  assnme  that  this  Is  an  InadTert- 
ence.  Upon  due  consideration  the  superior 
court  would  doubtless  correct  that  provision. 
The  city  Is  entitled  to  no  accounting  of  the 
earnings  and  profits  of  the  condemned  prop- 
erty previous  to  the  payment  of  the  money 
to  the  property  owner  or  into  court  for  his 
boiefit  The  property  Is  not  taken  until  the 
condemnor  elects  to  pay  the  award.  Upon 
that  event  the  title  relates  back  to  the  award, 
but  the  benefits  incident  to  and  accruing 
from  possession  do  not.  The  condemnor  may 
elect  not  to  pay  it  at  all,  and,  if  It  so  elects, 
the  property  owner  lias  no  right  In  the 
amount  of  the  award.  State  ex  reL  Struntz 
T.  Spokane  County,  147  Pac  879.  If  It  elects 
to  pay  the  award,  and  does  bo,  or  deposits  It 
In  court  for  the  owner,  from  that  time,  and 
that  time  tmly,  It  Is  entitled  to  possession  of 
the  property  under  our  statutes,  with  all  the 
rli^ts  incident  thereto.  If  afterwards  the 
condemnor  loses  the  property  as  a  result  of 
the  Judicial  proceedings.  It  would  be  compel- 
led to  account  to  the  owners  for  the  rents, 
issues,  and  profits  rec^ved  by  it  while  in 
possession. 

We  can  only  grant  or  deny  the  writ  in 
whole.  We  assume  that  this  minor  matter 
pointed  out  In  the  proposed  form  of  decree 
has  only  to  be  called  to  the  attention  of  the 
respondents  to  be  corrected  and  avoid  the 
necessity  of  tfurtbor  proceedings  In  regard 
thereto. 

TiM  writ  la  denied. 

MORRIS,  a  and  MOUNT  and  CBOW, 
JJ.,  concur. 


STATE3  ex  rel.  NBAL  v.  KAUFFMAN,  Su- 
perior Court  Judge.   (No.  1286S.) 

(Supreme  Court  of  Washington.   June  25, 1915.) 

1.  PBOHiBmoN  ®=>5 — Right  to  Remedy— De- 
termination OF  JUBISDICTIOM— PaOBATE  OF 

Ebtatbs. 

The  decision  of  the  superior  court  that  it 
bad  jurisdiction  over  the  probate  of  an  estate 
under  Rem.  &  BaL  Code,  |  1284,  specifyins  in 
what  jurisdiction  wills  shall  be  approved  and 
ktters  testamentary  or  of  administratiuQ  grant- 
ed, is  conclusive,  in  the  absence  of  an  appeal  or 
writ  of  review,  and  cannot  he  attacked  by  an 
application  for  a  writ  of  prohibition. 

[Ed.  Note. — ^For  other  cases,  see  Prohibition, 
Cent.  Dig.  IS  20-30;  Dec.  Dig.  <S=35.] 

2.  OOUBTS  «=»198  —  JUBISDZCnOH  —  Pbobatb 

Matters. 

Under  tb»  egress  provisiooB  of  Const  art 
4,  5  6,  and  Rem.  &  Bal.  Code,  S  127S,  the  su- 
perior court  is  a  court  of  general  jurisdiction, 
and  as  a  part  thereof  has  oognizance  of  matters 
of  probate,  with  power  to  exercise  all  the  ia- 
herent  functions  of  a  court  of  graeral  jurisdic- 
tion in  disposing  of  such  matters. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
mg-  H  469,  471-475,  478;  Dec.  Dig.  «=»198.] 

3.  JiTDOUEnT  <g=>475— Collateral  Attack- 
Decision  IN  Probate  Matters. 

The  final  decision  of  the  superior  court  In 
matters  of  ^obate,  when  made  on  atatutory  no- 


tice, ia  c(mclaave  If  nnappealed  from,  and  can- 
not be  collaterally  attacked. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  910 ;  Dec  Dig.  «s»476.] 

4.  Appul  ard  Bbbob  «=»77— Decisions  Af> 

PBALABLB  —  OBDEB  DETEBHmiN(3  JUBIBDZO- 

noN— Pbobate  Mattbbs. 

Where  an  order  of  the  superior  court  ad- 
mitting a,  will  to  probate  and  issuing  letters 
thereon  with  will  annexed  expressly  determined 
the  jurisdictional  fact  of  decedent's  residence,  on 
a  petttioD,  alleging  that  fact  as  required  by  Rem. 
&  BaL  Code,  8  1890,  and  on  a  bearing  pursuant 
to  a  notice  given  as  required  by  section  18112,  it 
was  a  final  appealable  order. 

[E3d.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  ||  444-463;  I>ec;lDig.  «=s> 
77.] 

5.  CiBTioBABi  ^=»1— Right  to  Treat  Pro- 
hibition- AS  Writ  of  Review— ExpiBAXioir 
OF  Time  foe  Appeal. 

An  application  for  a  writ  of  prohibiti<Hj  to 
restrain  the  judge  of  the  superior  court  from  ex- 
ercising jurisdiction  over  an  estate,  in  a  pro- 
ceeding in  which  a  final  order  determining  the 
jurisdictional  fact  of  decedent's  residence  at  the 
time  of  his  death  has  been  made,  will  not  be 
treated  as  an  application  for  a  writ  of  review, 
where  the  90  days  given  by  Rem.  &  Bal.  Code,  J 
1718,  within  which  an  app(»l  may  be  taken 
from  a  final  order,  has  expired. 

[Ed.  Note.— For  other  cases,  ae«  Certiorari, 
Cent  Dig.  1 1;  Dec.  Dig.  «=»li] 

Department  2.  Application  for  writ  of  in- 
hibition by  the  State,  on  relation  of  BVed  T. 
Neal,  administrator  of  tlie  estate  of  James 
Watson,  deceased,  against  Ralph  Kauffman, 
Judge  of  the  Superior  Court  of  the  State  of 
Washington  In  and  for  the  county  of  Kitti- 
tas. Demurrer  to  writ  quashed,  and  perma- 
nent writ  denied. 

F.  K.  P.  Baske,  of  DaTOiport^  for  plalntUt 
Hovey  &  Hale,  of  Ellensburg,  tta  respondent 

ELLIS,  3.  This  la  an  application  for  a 
writ  of  prohibition  to  restrain  the  respond- 
ent, as  judge  of  the  superior  court  of  Kit- 
titas county,  from  assuming  or  ezarciBing  Ju- 
risdiction over  the  estate  of  James  Wataon, 
deceased,  on  the  ground  that  the  deceased 
was  not  a  resident  of  that  county  at  the  time 
of  his  death.  The  application  recites  that 
the  respondent  has  already  assumed  Jurisdic- 
tion of  the  estate,  and  Is  attempting  to  pro- 
bate the  same;  that  James  Watson  was  a 
resident  of  Okanogan  county  ,  at  the  time  of 
his  death,  and  owned  property  both  in  that 
county  and  In  Kittitas  county ;  that  he  died 
In  Okanogan  county  about  October  1,  1913, 
and  that  the  relator  was  on  petition  and  no- 
tice regularly  appointed  as  administrator  of 
the  estate  by  the  superior  court  of  Okanogan 
county  on  May  6,  1915.  The  proceedings  in 
Okanogan  county  are  not  set  out,  nor  does  It 
appear  upon  whose  petition  the  relator  was 
appointed.  An  alternative  writ  was  Issued 
by  this  court  and  the  matter  Is  now  here  up- 
on the  application  and  affidavits  in  support 
thereof  and  the  respondent's  answer  and  re- 
turn thereto.  The  answer  and  return  alleges 
that  James  Watson  died  In  Okanogan  county. 
Wash.,  on  October  1^  1913.  leaving  a  nonln- 


^ssFor  otlker  cases  see  aame  toplo  and  KBT-NDMBBR  tn.  sU  K«r-Numbered  Dlsesti  aoA  ladnsi 
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tamntUm  win  of  b11  hla  property,  tbe  larger 
pertof  wtaldb  wuilociLtedln  Kittttas county ; 
that  bU  brotlwr  Benjamin  F.  Watscn,  then  a 
rnUent  of  San  Trandaco.  GaL,  and  one 
Jamea  Bamaay  of  Bataubarg,  Klttltaa  conn- 
tj,  WaeAL,  wen  named  In  tlie  will  as  ezeco- 
tm  to  awre  wUlMrat  bonda;  tbat  at  the 
time  of  tlw  teetatoT'B  death  the  brother  was 
not  prepared  to  Temore  to  this  state,  and 
James  "ttwwifay  was  temporarllj  absent  from 
this  state;  tbat  on,  the  petition  of  Boijamln 
F.  Watson,  one  D.  W.  B.  Bamsay  of  EUeoa- 
borg,  Kittitas  eonnty.  Wash.,  after  notice  as 
required  by  law,  and,  after  toll  proof  of  the 
execntlon  of  the  wlU  by  the  teaUmony  of  the 
BobscElbing  witnesaea  thoreto  and  its  admis- 
sion to  probate,  was  appointed  aa  adminla* 
trator  of  the  eatate  with  the  will  annexed  on 
NoTonber  11,  1913,  by  the  saperUff  court  of 
Sittltas  county,  and  on  November  13,  lOlS, 
Qualified  as  such  by  giving  the  bond  In  the 
sum  ot  940,000  aa  fixed  by  that  court;  that 
in  the  order  the  court  found  and  adjudged 
that  James  Watson  was.  at  the  time  of  his 
deaOi,  a  resident  of  Kittitas  county,  'V^ash., 
and  left  an  estate  therein ;  tbat  notice  to  ared* 
Iters  was  Immediately  published,  and  the 
year  for  presenting  dalma  against  the  estate 
expired  on  Nov^ber  20, 1014 ;  that  the  ad- 
mlttlatrator  caused  the  estate  to  be  apptalsed 
on  December  15,  1013;  that  In  May,  1014, 
both  of  the  executors  named  In  the  wlU  took 
op  their  residence  In  Kittitas  county,  Waah., 
and  the  administrator  with  the  will  annexed 
made  a  fall  report  of  Ms  actions  touching  the 
estate,  and  waa  discharged  and  all  of  the 
property  belonging  to  the  estate  was  turned 
over  to  the  execntxos  named  In  the  will;  that 
on  November  30, 191^  the  executors  paid  the 
inheritance  tax  due  from  the  estate  to  the 
state  of  Washington;  and  tbat  there  is  now 
DO  further  occaaion  for  probate  proceedings 
In  connection  with  the  eatate.   All  of  these 
allegatlozis  tontiiing  the  probate  proceedings 
in  the  superior  court  of  Kittitas  county  are 
substantiated  by  a  certified  transcript  of  the 
proceedlxw  from  the  probate  records  of  tiiat 
county  wbl(A  is  attached  to  and  made  a  part 
of  the  res^ndoit's  return  and  answer.  It  Is 
further  alleged  that  an  action  has  been  com- 
menced to  the  superior  court  of  Kittitas 
ccninty       an  Indian  woman  known  aa  Mar- 
garet Watson,  wlfh  whom  the  testator  resid- 
ed from  time  to  time  before  his  death,  and 
who  was  provided  for  in  his  will,  seek^  to 
eetnbUab  that  ahe  waa  tlie  wife  of  the  dece- 
dent and  to  have  the  property  bdonglng  to 
the  eatate  adjudged  to  be  couimuni^  prop- 
erty of  benelf  and  the  decedent;  that  the  ac- 
tion was  commoiced  on  December  8,  1914, 
more  Uian  a  year  atta  the  will  waa  pro* 
bated  and  is  now  set  for  trial. 

[1]  Tbc  Btatate  governing  the  probate  of 
estates  ^em.  &  BaL  Code,  {  128^  provides: 

'  "Wills  sball  be  proved  and  letters  testameo- 
tazT  or  of  administration  abell  be  granted— 1. 
In  Ae  county  of  which  deceased  waa  a  resident 
•r  bad  bis  place  of  abode  at  the  time  of  bis 


Hie  r^tor  CQntenda  tbat  tbia  statute 
makea  residence  in  the  county  Jurisdictional, 
and  la  mandatory,  and  that  upon  the  ahow- 
ing  made  by  his  petition  and  affidavits  in 
support  thereof  that  the  decedent  at  the  time 
ot  his  death  resided  in  Okanogan  county,  and 
not  in  Klttltaa  county,  a  permanent  writ  of 
prohiUtlon  should  issue  restraining  the  sn- 
psrior  court  of  the  latter  county  from  fur- 
ther proceedings  in  tbe  premises.  For  the 
purpose  of  tills  case  it  may  be  conceded  that 
the  superior  court  of  the  county  where  the 
decedent  realded  at  the  time  of  hla  death  has, 
under  ttie  statute  ex(dualve  Jurisdiction  to 
administer  the  estate  and  to  iasue  general 
letters  thereon.  This  court  so  held  on  an  ap- 
peal in  the  case  of  Stem  v.  Sill,  SO  Wash. 
5ST,  81  Pa&  1007,  without  referring  to  the 
earlier  decision  in  Hlgglns  v.  Nethery,  30 
Wash.  230,  70  Pac.  489,  in  ^Ich  It  was  held 
that  the  reaidence  of  the  decedait  Is  not  a 
Jtirtsdictlonal  fact  under  this  same  statuta 
But  conceding  the  correct  rule  to  he  as  stated 
in  the  later  case  Stem  v.  BUI,  It  does  not 
follow  that  prohibition  la  the  proper  remedy 
In  tbla  case.  Where  the  right  of  a  court  to 
lake  Jurisdiction  of  a  given  case  Is  dependent 
on  a  given  Aict,  tlie  determination  of  that 
fitct,  like  any  other  question  of  fact,  is  refer- 
red in  the  first  instance  to  the  Ixlal  court  It 
is  a  fact  wbhdi  that  court  must  determine  In 
limine  In  every  caae.  That  court  of  necessity 
has  original  Jurisdiction  to  determine  that 
fact.  Its  dedsion.Mi  that  question  vl  feet 
Is  reviewable  in  thla  court  cmly  by  appeal  or 
certiorari.  In  the  abaence  of  an  appeal  or  an 
aivllcatlon  for  a  writ  of  review  its  dedston 
is  conclusive.  State  ex  reL  Baldwin  v.  Supe- 
rior Court,  11  Wash.  Ul,  89  Pac.  818 ;  Davi- 
son V.  Davlaon,  100  Ua  App.  263,  73  8.  W. 
378;  UcDonnell  r.  Farrow,  182  Ala.  227,  81 
South.  4TO. 

"To  ^ant  letters  od  the  estate*  of  a  deceased 
pearsoQ  tbe  probate  court  must  find  as  a  fact,  and 
thus  judicially  determine,  that  the  4^ea8ed  bod 
bU  domicile  in  the  county  or  territorial  district 
over  which  the  jurisdiction  of  the  court  extends 
(or,  if  a  nonresident  of  the  state,  that  he  left 
property  there),  for  otherwise  the  court  would 
have  no  jurisdiction  to  grant  letters,  or  take 
probate  of  a  will.  It  was  formerly  held  In 
many  states  that,  sotwlthBtandia?  this  finding 
and  adjudication  by  the  court,  proof  ml^t  be 
made  in  a  collateral  proceeding  showing  that 
such  finding  and  adjudication  was  erroneous, 
and  that  as  a  matter  of  Hct  the  decedent  was, 
at  the  time  of  his  death,  domiciled  in  a  differmt 
county,  and  that  in  such  case  the  grant  of  let- 
ters was  void  ab  initio  for  the  want  of  jurisdic- 
tion. But  the  more  reasonaUe  doctrine  is  gain- 
ing ground,  and  Is  now  held  In  nearly  all  the 
states,  that  letters  so  crated,  while  they  are 
voidable  when  properly  assailed,  are  valid  until 
revoked  in  a  direct  proceeding."  Woemer, 
American  Law  of  Administration  (2d  Bd.)  §  204, 
p.  470, 

[21  Tills  last-etated  rule  Is  especially  ap- 
plicable In  this  state  where  both  by  Consti- 
tution and  by  statute  the  superior  court,  a 
court  of  general  Jurisdiction  and  aa  part  of 
that  Jurisdiction,  has  cognizance  of  all  mat- 
ters of  probate  with  power  to  ezerdse  all 
of  the  Inheroit  functions  of  a  court  of  gen- 
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eral  Jurlsdlctl<m  In  disposing  of  such  mat- 
ters. Const  art  4,  {  6 ;  Bern.  &  Bal.  Code, 
I  1278;  State  ex  reL  Keajaal  t.  Superior 
Court,  76  Wash.  291,  136  Pac.  147;  In  re 
WnilamsoD,  75  Wash.  353,  134  Pac.  1066  ; 
Sloan  v.  West,  63  Wash.  623,  116  Pac.  272; 
In  re  Sail,  69  Wash.  539,  110  Paa  32,  626, 
140  Am.  St  Rep.  8S5;  Reformed  Presby- 
terian Church  V.  Mt^illan,  81  Wash.  643,  72 
Pac.  502;  Filley  t.  Murphy,  80  Wash.  1, 
70  Paa  107. 

[3]  The  final  decision  of  the  superior  oonrt 
In  matters  of  probate  made  upon  statatory 
notice  Is  conclusive  when  unappealed  from, 
and  cannot  be  collaterally  attacked.  In  re 
Oatlund  v.  SagsUd,  57  Wash.  359,  106  Pac. 
1116,  135  Am.  St  Rep.  890;  Alaska  Bank- 
ing &  Safe  Deposit  Co.  t.  Noyes,  64  Wash. 
672,  117  Pac  492. 

[4]  In  the  case  before  us  ttie  order  of  the 
superior  court  of  Kittitas  county,  admitting 
the  will  to  probate  and  Issuing  letters  there- 
on with  the  will  annexed  as  shown  by  the 
answer  and  return  to  the  altematlTe  writ, 
which  return  Is  not  controverted  by  the  re- 
lator In  that  particular,  expressly  determin- 
ed the  Jurisdictional  fact  of  the  residence  of 
the  decedent  in  Kittitas  county  upon  a  pe- 
tition alleging  that  fact  as  required  by  the 
statute  (Rem.  &  BaL  C^e,  |  1390),  and  up- 
on a  hearing  pursuant  to  notice  given  by  the 
clerk  of  that  court  as  required  by  statute 
(Rem.  &  Bal.  Code,  {  1392).  This  order  was 
entered  on  November  11, 1813.  It  was  a  final 
order,  di^po^g  of  the  Jurisdictional  ques- 
tion of  residence^  and  tras  hcsice  an  appeal- 
atde  order.  State  ex  reL  Warroi  v.  Ayer, 
Judge,  17  Wash.- 127,  49  Pa&  226. 

In  tiie  fbllowlng  cases,  orders  cogaate  to 
that  h^  in  queatlrai  have  Xnen.  held  final 
and  appealable  under  Bern,  ft  Bal.  Cod^  | 
1716,  subdiT.  6,  In  that  tiiey  finally  determin- 
ed BubstantUd  rights:  State  ex  rel.  Keasal 
r.  Superior  Court,  supra;  In  re  Martin's 
fistate,  82  ^aah.  226,  144  Paa  42.  In  the 
following  cases  appeals  from  orders  dispos- 
ing finally  of  sabstantlal  rights  in  the  courts 
of  administration  were  entertained  without 
question:  CHancy  t.  McBlroy,  80  Wash.  687, 
TO  Pac  1086;  In  re  Belt's  IMate,  20  Wjaah. 
935.  TO  Paa  74.  92  Am.  St  Rep.  9ia 

dlearly  the  order  of  the  superior  coort  of 
Kittitas  county  determining  the  tact  of  resi- 
dence of  the  decedent  within  that  county 
at  the  time  of  his  death  was  a  final  order, 
determining  a  question  of  fact  witliln  Its 
Jurisdiction  to  determine,  and  reviewable  in 
this  court  on  appeal  or  certlorarL  It  fol- 
lows that  prohibition  will  not  lie.  Upon  the 
application  for  such  a  writ  we  cannot  try 
that  question  of  fact  upon  affidavits,  nor  re- 
view the  finding  of  the  trial  court  State  ex 
reL  Warren  v.  Ayer,  Judge,  supra. 

"l%e  writ  of  problbition  will  not  be  issued 
as  of  course,  nor  because  it  may  be  the  most 
convenient  remedy.  Nor  will  it  be  allowed  to 
take  tlie  place  of  an  appeal,  or  perform  the  of- 
fices of  a  writ  of  review."  State  ex  rel.  Lewis 
V.  BoSKi  22  Wash.  646^  649.  62  Pao.  143, 144. 


'  See,  also,  to  the  same  effect:  State  ex  rd. 
Baldwin  r.  Superior  Court,  11  Wash.  Ill, 
39  Paa  818 ;  SUte  ex  reL  Vincent  v.  Beoson, 
Judge.  21  Wash.  571,  68  Pac.  1006;  State  ex 
reL  Cann  v.  Moore,  Judge,  23  Wash.  US,  82 
Paa  441;  State  ex  r^  Foster  v.  Superior 
Court,  30  Wash.  166,  TO  Paa  280,  T8  Ptue. 
690 ;  State  ex  reL  Stetson  ft  Post  MUl  Go. 
V.  Superior  Court,  82  Wash.  408,  78  Pac 
4T8;  State  ex  rel.  Twlgig  v.  Suportor  Court, 
34  Wash.  643.  T6  Pac.  982;  State  ex  zeU 
(^tqitlle  T.  Superior  Ckmit,  41  Wash.  128,  83 
Paa  14 ;  Wgb.  on  Bxtraordlnary  Legal  Bame* 
dies,  S  T72. 

In  -State  ex  rel.  Baldwin  v.  Superior  Oonrt, 
supra,  a  case  In  which  the  yerjr  question  here 
Involved  was  presented,  this  oonrt  said: 

"Writs  of  this  kind  are  only  issued  to  Inferior 

courts  when  they  are  proceedlu  without,  or  in 
excess  of,  their  jurisdiction.  Hence  it  is  only 
necessary  for  us  to  determine  as  to  whether  or 
not  the  superior  court  of  King:  county  wonld 
have  jurisdiction  to  proceed  with  the  administra- 
tion of  the  estate  of  said  Lena  Sliay  Baldwin, 
upon  any  state  of  facts  which  such  court  would 
he  warranted  la  finding  from  the  proofs  offered 
or  to  be  offered  in  the  proceeding.  If  the  juri* 
diction  depeods  upon  a  gQestlon  of  fact,  the 
court  in  which  such  question  la  presented  must 
be  allowed  to  determine  that  fact  like  any  other ; 
and  if  it  commits  error  in  so  doing,  such  error 
can  be  corrected  on  appeaL  Hence  It  will  fur- 
nish no  foundation  for  a  writ  of  prcAibition. 
♦  ♦  *  If  the  superior  court  has  found,  or  does 
find,  as  a  fact  that  Lena  Shay  Baldwin  was  at 
the  time  of  her  death  a  resident  of  Seattle,  it 
has  a  right  to  proceed  with  the  administration 
df  her  estate ;  and  the  remedy  for  such  finding, 
if  erroneous,  is  by  appeal.  Unless  appealed 
from,  such  finding  would  become  conclusiTe  so 
far  as  the  conrts  of  this  jurisdiction  are  concern- 
ed. In  each  jurisdiction  the  fact  of  residence  must 
be  decided,  and  such  deciuon  will  be  conclusive 
uiK>n  the  courts  of  that  jurisdiction,  and  will 
determine  the  status  of  property  situated  there-' 
In." 

In  State  ex  rel.  Warren  v.  Ayer,  Judge, 
supra,  another  analogous  case,  this  court 
said: 

"A  sufficient  petition  therefor  having  been 
made,  calling  uptm  the  court  to  determine  the 
matter  of  its  jurisdiction,  and  the  court  having 
granted  the  petition,  it  necessarily  followed  that 
the  court  determined  that  it  had  jurisdiction. 
If  said  court  thereafter  saw  fit  to  again  enter 
upon  the  question  of  jurisdiction  in  considering 
the  application  for  the  appointment  of  a  genertti 
administrator,  as  it  did  do  when  the  question  of 
fact  was  tried,  the  relator's  remedy,  if  he  had 
any,  was  by  an  appeal  therefrom;  for  it  is  evi- 
dent that  a  writ  of  prohibition  could  not  bring 
that  question  of  fact  up  for  determination  here ; 
it  beiikg  one  to  be  tried  upon  the  evidence." 

The  case  before  us  presents  «ren  strcmger 
reasons  for  refusal  of  the  writ  than  those 
found  In  either  of  these  casesL  fllie  probate 
of  the  estate  vas  assumed  by  the  superior 
court  of  Kittitas  county  upon  an  order  find- 
ing every  Jurisdictional  fact  Tbe  admlnlB- 
tratlon  has  now  proceeded  in  all  respects 
regularly  for  almost  16  months.  Notice  as 
required  by  law,  as  shown  by  the  transcript 
of  the  proceedings  has  been  given  ot.  every 
step.  There  Is  no  allegation  or  claim  that 
any  person  In  any  manner  Interested,  or 
claiming  an  interest  in  the  estate^  has  nol 
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tmA  actual  knowledse  of  the  proceedings 
from  the  begliiiilD;.  Those  at  whose  In- 
stance relator  has  been  ai^HHnted  as  adminis- 
trator by  the  siqierlor  court  of  Okanogan 
comity  have  mistaken  their  remedy.  They 
should  have  appeared  and  objected  to  the 
jnrladlctlon  of  the  superior  court  of  Kittitas 
cotmty  In  the  first  Instance,  making  the  show- 
ing In  that  coart  which,  so  far  b&  indicated 
by  anything  before  us,  they  are  now  seeking 
to  make  fOr  the  first  time  In  this  court  niey 
would  then  hare  lieen  in  a  position  to  api>ea], 
or  if  they  beliered  an  appeal  inadequate,  to 
apply  to  tills  court  for  a  writ  of  reylew. 
Stem  T.  8111,  supra.  Falling  this  course, 
they  might  bare  moved,  in  the  original  pro- 
ceedings in  the  superior  court  of  Kittitas 
count7,  at  any  time  within  a  year  from  the 
entry  of  the  order  of  probate,  to  set  It  aside, 
and  In  case  of  a  refusal  might  have  appealed 
from  or  applied  for  a  writ  of  review  of  the 
order  of  denlaL  State  ex  rel.  Baldwin  v. 
Superior  Court,  supra. 

[Bl  Though  In  a  prt^r  case,  and  where 
the  showing  brings  up  the  entire  record  and 
evidence  upon  which  a  trial  court  has  acted, 
we  will  treat  an  appllcaUon  for  prohibition 
as  one  for  a  writ  of  review,  we  could  not  do 
so  In  this  case,  even  If  the  evidence  upon 
which  the  superior  court  of  Kittitas  county 
acted  were  before  us.  The  time  for  taking 
an  appeal  from  a  final  order  affecting  a  sub- 
stantial right  in  a  civU  proceeding  Is  90 
days  (Rem.  &  Bal.  Code,  |  1718),  and  if  for 
any  reasoD  an  appeal  would  be  inadequate, 
certioTari  will  lie,  but  the  application  for  the 
writ  must  be  made  wlthla  the  time  for  tak- 
ing' an  appeal.  State  ex  rel.  Keasal  v.  Su- 
perior Court,  supra. 

The  temporary  writ  must  be  quashed,  and 
the  permanent  writ  denied.  It  is  ao  ordered. 

MOnRIS,  a  J.,  and  MAIN,  FUUiBBTON, 
aiul  CROW,  33^  concur. 


STEWART  at  al.  v.  FITZSIMMOKB  et  al. 
(No.  12278.) 

(Sapreme  Court  of  Waahington.   June  12, 
19150 

1.  HoUKSiBAD  GouHUNrrr  Pbopsb- 

TY  SKt^CnoN  BY  SuBVIVINQ  HUSDAND. 

The  purpose  of  Rem.  &  BaL  Code,  S  1465, 
providing  ttiat,  where  the  head  of  a  family  in 
bis  lifetuiie  baa  not  complied  with  the  law  as 
to  the  acanisitlm  of  a  homestead,  the  widow  or 
children  may  comply  therewith,  aod  shall  there- 
upon be  entitled  to  a  homestead,  to  be  set  aside 
for  the  use  of  the  widow  or  children,  is  to  give 
^  widow  and  minor  children  the  benefit  of  a 
homestead  when  none  has  been  claimed  by  the 
bead  of  the  family  in  his  lifetime,  and  does  not 
sovern  the  right  of  a  surviving  husband  to  claim 
a  homestead  in  community  property. 

I'Bid.  Hottj—Vot  other  cases,  see  Husband  and 
Wi^CeJPt.  Dig.  I  60Q;  Dec  Dig.  *=>140.] 

2.  HoUKa^KU)  4==»136— CoHHUNrrr  Pbopbstt 
—Sjst .^otiom  bt  Subvivino  Husband. 
Rem.  A  BaL  Code,  S  558,  providing  that  to 
•elect  a  faomestead  the  busband  may  make  a 


declaration  of  homestead,  properly  acknowl- 
edged, and  file  the  same  for  record,  permits  a 
husband,  after  his  wife's  death,  to  select  n 
homestead  from  community  property  for  the 
benefit  of  himself  and  family,  and  sni>ersedes 
section  14fl6,  providing  that,  where  the  head  of 
a  family  has  not  complied  with  the  homestead 
law,  the  widow  or  minor  ehildroi  may  CMnply 
therewith,  and  on  such  compliance  acquire  a 
homestead,  so  far  as  It  requires  a  setting  aside 
of  a  bomratead. 

[Ed.  Note,~For  other  cases,  see  Homestead, 
Oent  Dig.  H  2M-248;  DecTDig,,  «»135.] 
S.  Affsai,  and  Ebbob  ^31011— Fihdihos— 

Co  NCLUSrVKNESS. 

A  finding  on  couQletlng  evidence  wiU  not  be 
disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3983-3980;  Dec.  Dig.  «=» 
1011.] 

4.  Homestead  «=»8— Rzobt  to  Hohebtbad— 
Statdtobt  Pbovisions. 

The  right  to  declare  a  homestead  is  not  an 
absf^nte  right,  in  the  sense  that  a  declaration 
of  homestead  excludes  proper  judicial  inquiry, 
and  tb«  Legislature  may  define  homesteads  end 

Erovide  the  method  of  ascertaining  the  right  of 
omestead,  provided  all  having  an  adverse  in- 
terest are  given  an  opportunity  to  be  heard 
in  the  courts,  but  It  is  not  necessary  to  provide 
for  the  exerdse  of  die  ri^bt  to  assert  a  home- 
stead by  judicial  proceeding. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  U  4.  6;  Dec  Dig.  . 

5.  CoNffrrruTTONAL  Law  «B=»278~-HoifX8TKAD 
^s>136—"l>vs  Pbocns  or  Law"— Rioht- 

TO  HOMBSTEAO— StATUTOBT  PbOVIBIONS. 

Laws  18%,  p.  109,  defining  a  homestead 
and  providing  for  the  manner  of  selecting  the 
same,  construed  to  allow  a  surviving  hnsband 
to  select  a  homestead  out  of  conununity  proper- 
ty, without  any  judicial  proceeding,  does  not 
deprive  the  heirs  of  tbe  deceased  wife  of  prop- 
erty without  due  process  of  law,  where  they 
have  an  opportunity  to  be  heard  on  the  question 
of  the  right  of  homestead;  for  "due  process  of 
law"  means  an  opportunity  to  be  heard  on  an 
issue  of  fact  or  law,  and  a  judicial  hearing  sub- 
sequent to  an  exercise  of  snmnury  process  is. 
sufficient 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  »  763.  765,  767-770,  772- 
777,  779-806.  80?-8lO,  816-824,  907-924,  942: 
Dea  Dig.  «=»278;  Homestead,  Cent  Dig.  || 
246-248;  I>ec.  Dig.  «ss>135. 

For  otber  definitions,  see  Words  and  Ftirases, 
First  and  Setood  Series,  Due  Process  of  Law.] 

0.  Homestead  «=»140-^eXiBoT]on  or  Hoiu- 
STEAD  Out  of  GouMUNmr  Pbofebit— Stat- 
trrE^VALiorrY. 

Rem.  &  Bal.  Code,  §  1366,  vesting  title  in 
heirs  immediately  on  the  death  of  the  ancestor, 
enacted  in  1895i  a  few  days  after  Laws  1895,  p. 
109,  defining  a  homestead  and  authorizing  a 
husband  to  make  a  declaration  of  homestend  and 
file  Uie  same  for  record,  must  be  construed  in 
pari  materia,  and,  so  construed,,  the  surviving 
husband  may  assert  a  hocneatead  out  of  com- 
munity property  as  against  the  heirs  of  the  de- 
ceased wife. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  fS  200,  260;  Dee.  Dig.  «s»140.] 

7.  Statutes  «s»115— Titm— Bufficienct. 

The  title  of  Laws  1895,  p.  109,  entitled 
"An  act  defining  a  homestead,  and  providing 
for  the  manner  of  the  selection  of  the  same,"  is 
sufficiently  broad  to  sustain  a  provision  in  the 
body  of  tbe  act  that  to  select  a  homestead,  the 
husband,  or,  in  case  be  has  not  made  the  selec- 
tion, the  wlf^  must  execute  a  declaration  of 
homestead  and  file  the  same  for  record;  for  tbfi 


^psTor  otber  easss      same  teplo  and  KBY-NUUBBB  In  oU  Key-Numlwred  Digests  and  Indexes' 


Digitized  by 


Google 


660 


149  PAGIFIO 


EEPOBTBB 


(Wash. 


words  "an  act  defintiiK  a  bomeatead"  an  tai-' 
ficiently  comprebeUBive  to  define  the  tille  under 
whicb  a  bomestead  is  to  be  beld. 

[Ed.  Note.— For  other  cases,  flee  Statates, 
Cent  Dig.  IS  ISO,  151;  Dec  Dig.  «=>116.} 

Depoitmatt  1  ApDeal  txom  Snperlor 
Gonrt,  Garfield  Goantr;  COiester  F.  MiUer, 
Jadge. 

Action  Bailie  Stewart  and  others 
against  Omer  Fltzsimmona  and  others.  From 
a  Jadgmoit  for  defendants,  plaintilEs  an?eaL 
Afflrmeda 

France  &  Helsell.  of  Seattle,  for  appel- 
lants. G.  W.  Jewett  and  Kuybendall  &  Mc- 
Oab^  all  of  Pomeroy,  for  respondents. 

CHADWICK,  3.  This  action  was  brought 
by  the  appellants  to  secure  the  partition  of 
certain  property  alleged  to  be  the  community 
property  of  Peter  A.  Peterson  and  Jane  H. 
Peterson,  bis  wife.  Peter  A.  Peterson  filed 
on  a  government  homestead  In  July,  1881. 
He  married  Jane  H.  Smelcer  in  September, 
1881.  The  family  settled  on  the  land  In 
October,  1881,  a  cabin  having  been  erected 
and  some  fencing  built  previous  to  that  time. 
Jane  H.  Peterson  died  in  June,  1008.  Her 
estate  was  administered  by  her  surviving 
husband.  Peter  A.  Peterson  died  in  August, 
1910.  N.  O.  Baldwin  Is  the  executor  of  his 
last  will  and  testament 

It  is  the  contention  of  appellants:  First, 
that  the  laud  is  community  property;  sec- 
ond, that,  if  it  is  not,  Peter  A.  Peterson  and 
those  claiming  under  him  are  estopped  be- 
cause of  the  fact  that  Peter  A  Peterson, 
whc-n  acting  as  administrator  of  the  estate 
of  his  deceased  wife,  listed  the  land  as  com- 
munity property  and  administered  upon  it  as 
Bucb.  The  ocmtentlons  of  appellants  are 
met  by  respondents  by  the  claim  that  the 
pnvertT  was  tie  separate  proper^  of  Peter 
A.  Peterson ;  that  there  is  no  estoppel ;  and, 
furthermore,  that  the  land  was  claimed  as  a 
homestead  by  Peter  A.  Peterson  after  the 
death  of  his  wife  and  became  his  separate 
property  In  virtue  of  the  statutory  declara- 
tion of  homestead.  No  declaration  of  home- 
stead bad  been  made  in  the  lifetime  of  Mrs. 
FeteraoD.  The  property  claimed  In  the  dec^ 
laration  of  homestead  consisted  of  160  acres 
entered  as  a  government  homestead  and  40 
acres  which  the  Petersons  had  acquired  as  a 
pre-emption  from  the  govemment  The  trial 
Judge  found  the  lOQ  acres  to  be  the  separate 
property  of  Peter  A.  P^eraon,  that  the  40 
acres,  being  a  part  of  tiielr  pre-emption,  was 
community  property  and  subject  to  the  claim 
of  homestead.  H«  accordingly  denied  the 
prayer  of  appellants*  complaint  and  rmdered 
a  decree  quieting  title  in  the  respondents, 
who  are  deviaees  of  Peter  A.  Peterson,  snb- 
Ject  to  the  administration  proceedings  now 
pending. 

The  Judges  are  not  in  entire  harmony  with 
reference  to  the  holding  of  the  trial  Judge 


ttiat  the  160  acres  ffOTWiiniait  homestead  was 
the  separate  property  of  Peter  A.  Peterstm. 
We  will  not,  therefore,  review  the  facts  which 
lead  up  to  this  holding^  but  contrat  onrBBlvea 
with  discussing  the  claim  of  a  statutory 
homestead,  which.  In  the  tvinloii  of  aD  the 
Jndgea  partidpatiiv  In  tbta  case,  la  de^re. 

We  shall  treat  the  property  as  community 
property,  as  omtmded  by  appellants. 

Jane  EL  J^terson  died  In  Jnn^  1908. 
peliants  take  the  position  that,  no  claim  of 
bomestead  having  been  filed  In  the  lifetlnw 
of  Mrs.  PetersMi,  the  property  became  sub- 
ject to  the  orders  of  the  omrt  having  Juris- 
diction of  the  estates  of  decedents,  and  that 
a  homestead  could  not  be  set  off  vxaept  hy 
order  of  the  court  after  notice  and  bearing. 
Rem.  A  Bal  Code.  1  1465,  Is  relied  on: 

"If  the  bead  of  the  family  in  his  lifetime  bad 
not  complied  with  the  proviaiona  of  the  law 
relative  to  the  ac(iuisition  of  a  homestead,  the 
widow,  or  the  child,  or  children,  may  comply 
with  audi  provisions,  and  shall  be  entitled  on 
BUcb  compliance  to  a  homestead  aa  now  providod 
by  law  for  the  head  of  a  family,  and  Uie  same 
shall  t>e  set  aside  for  the  uae  of  the  widow, 
child  or  children." 

It  is  further  contended  that,  unless  the 
claim  of  bomestead  is  supported  by  such  an 
order  after  due  proceedings  and  notice,  it 
would  result  in  depriving  the  heirs  of  proper- 
ty without  due  process  of  law,  under  Bern, 
ft  Bal.  Code,  j  1366,  which  vests  title  in  the 
he!r  Immediatelj'  upon  the  death  of  the  an- 
cestor. The  statute  is  as  follows: 

"When  a  person  dies  seised  of  lands,  tene- 
ments or  hereditaments,  or  any  right  thereto  or 
entitled  to  any  interest  therein  in  fee  or  for  the 
life  of  another,  his  title  ahall  vest  immediately 
in  bia  heirs  or  deviseea,  subject  to  his  debts, 
family  allowance,  expenses  of  admioiatration 
and  any  other  charges,  for  which  anch  real  es- 
tate ia  liable  under  snatiDg  laws.  No  admin- 
istration of  the  estate  of  such  decedent  and  no 
decree  of  distribution  or  other  finding  or  order 
of  any  court  ^all  be  necessary  in  any  case  to 
vest  sodi  thle  in  the  heirs  or  devisees,  hut  the 
aame  shall  vest  in  the  hdrs  or  devisees  instantly 
upon  the  death  of  such  decedent"  L.  1805,  p. 
197,  i  1. 

[1]  Section  1465  was  a  part  of  the  old  pro- 
bate practice  act  passed  In  18S1  Tbe  pur- 
pose  was  to  give  a  widow  sjid  minor  children 
the  hen^t  of  a  homestead  when  none  had 
been  claimed  by  "tbe  head  of  a  family  in  his 
lifetime."  That  statute  may  well  he  called 
a  widow's  homestead.  It  required  a  com- 
pliance with  tbe  homestead  law  and  a  "set- 
ting aside"  by  the  court  for  "the  use  ctf  the 
widow*  child  or  Ciblldren."  It  Is  not  in  har- 
mony- with  the  lEplrlt  of  tbe  community  i»rop- 
erty  laws.  It  implies  a  title  la  the  "head  of 
the  family"  at  tbe  time  of  bla  deatb.  and  a  ti- 
tle In  the  widow  and  dilld  m  cblldrai  after 
It  Is  set  aside;  wherms,  a  homestead  Is  most 
often  taken  ont  of  CMnmnnlty  pn^wrty  In 
which  the  widow  has  the  same  Interest  as  the 
bead  of  a  family  and  to  whldi  sibe  has  a  rlsht 
absolute  as  against  her  child  or  dilldren- 
The  unfitness  of  this  statute  and  the  situa- 
tions possible  under  it  no  doubt,  led  the 
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Islatare  to  meet  tbe  demand  fox  a  more  cec- 
taio  and  equitable  law. 

12]  lu  1895  tbe  Legislature  passed  a  new 
and  complete  act  making  tbe  act  ot  declaring 
a  homestead  a  matter  entirely  Independent  of 
anj  proceeding  in  court,  eltber  before  or  aft- 
er declaration. 

*'Io  order  to  select  a  homeatead  the  ImiriMUid 
or  other  bead  of  a  familj,  or  in  case  th«  husband 
hag  not  made  such  selection,  tbe  wife  must  er- 
eente  and  acknowledge,  in  th«  same  manner  ae 
a  snmt  of  real  property  is  acknowle^ed,  a  dec< 
laration  of  homestead,  and  file  tbe  same  for  rec- 
ord." Rem.  &  BaL  Code,  {  658  (Laws  1895.  p. 
113.  I  80). 

It  was  the  purpose  of  the  act  of  1895  to  fix 
title  in  the  community,  and,  on  tbe  death  of 
either  spouse,  In  tbe  snrrlvor.  This  statute 
was  construed  in  Be  Fea's  Estate,  30  Wash. 
SI,  70  Pac.  270.  After  adverting  to  the  spirit 
and  history  of  tbe  law,  the  court,  speaking 
tbrongh  Judge  Hadley,  said: 

"We  thinb  it  is  the  manifest  spirit  and  inten- 
tion of  the  law  that  a  husband  may,  after  his 
wife's  death,  select  a  homestead  from  tbe  com- 
mnnity  property  for  the  benefit  of  himself  and 
funily/* 

In  Stewin  t.  Thrift,  30  Wash.  88,  70  Pac 
lie,  we  h^d  that  all  that  part  ct  Hem.  &  BaL 
Code,  S  1468,  whi(Ai  vested  any  title  In  a  child 
w  chUdren,  was  ropeorseded  by  the  act  of 
1895;  that  Qie  tenure  d^>ended  upon  the 
<^racter  of  fba  prop^ty  firom  whi(^  the 
homestead  was  selected. 

"If  it  is  selected  from  commaoity  property  In 
the  lifetime  of  both  spouses,  it  vests  in  the  sur- 
Tivor  in  fee,  and  becomes  his  or  her  separate 
property;  if  it  is  selected  from  separate  prop- 
erty, it  goes,  on  the  death  of  the  person  from 
whose  property  it  was  selected,  to  the  heira  or 
devisees  of  such  person,  subject  to  the  power  of 
the  court  to  assign  it  for  a  Umited  period  to  the 
family  of  the  decedent" 

If  that  part  of  the  old  law  was  superseded, 
and  a  suftIvop  can  claim  A  homestead  under 
the  act  of  1896  after  the  death  of  Mb  spouse, 
and  title  depends  upon  the  character  of  the 
property  and  the  act  of  1895  alone,  it  follows 
that  all  parts  of  section  1465  which  require  a 
"setting  aside"  are  superseded,  and  appel- 
lants* rights,  if  any,  depend  solely  upon  an 
answer  to  the  questions:  (a)  Whether  the 
property  was  the  separate  property  of  Peter 
A.  Peterson;  (b)  what  was  the  value  of  tbe 
property  at  the  time  of  the  declaration ;  and 
(c)  does  a  declaration  of  homestead  by  the 
survivor  of  a  homestead  work  a  deprivation 
of  property  without  due  process  of  law  ? 

Inasmuch  as  appellants  assert  and  we  have 
assumed  that  the  property  was  commuuity 
property,  we  shall  pass  the  first  proiusition 
without  discussion. 

[3]  The  testimony  as  to  value  was  conflict- 
ing. There  Is  evidence  to  sustain  the  finding 
of  the  trial  Judge  that  It  did  not  exceed  the 
sum  of  ?2,000  at  the  time  the  declaration  was 
made-  Th^  land  Is  not  what  is  known  as 
first-class  or  quality  land  in  the  rounty  where 
It  IB  situated.  Out  of  the  200  acres,  less 
titian  TO  acres  Is  classed  as  farm  land;  the 
balance  being  pasture  land.  It  Is  true  that 
present  values  are  shown  to  be  largely  in 


excess  of  the  value  found  by  tbe  txlal  Judge ; 
but  there  Is  testimony  to  show  that  there 
had  been  a  strong  depression  In  prices  of 
land,  followed  by  a  sharp  raise  In  values  be- 
tween the  years  1903  and  1B09.  We  are  not 
prepared  to  say  that  the  finding  o£  the  court 
In  this  respect  Is  not  sustained  by  a  pre- 
ponderance of  the  evidence. 

Nor  do  we  think  that  appellants  have  been 
deprived  of  property  without  due  process  of 
law. 

[4,  f  ]  Tbe  right  to  declare  a  homestead  la 
not  an  absolute  right  in  the  sense  that  a 
declaration  shuts  off  proper  Judicial  Inquiry. 

In  Fairfax  v.  Walters,  66  Wash.  583,  120 
Pac.  81,  we  held  the  question  of  value  to  be 
oi>en  to  Inquiry  whatever  the  antecedent  pro- 
ceedings may  have  been.  In  Its  broad  sense, 
"due  process"  means  an  opportunity  to  be 
heard  in  a  court  of  competent  Jurisdiction 
upon  any  question  affecting  the  personal  or 
property  rights  of  a  citizen;  a  trial,  accord- 
ing to  the  "course,  mode  and  usages  of  the 
common  law."  Hoke  v.  Ilenderson,  IS  N,  G. 
1.  25  Am.  Dec.  677.  Stated  in  the  alternative, 
a  dental  of  due  process  means  a  denial  of  a 
right  to  be  heard  upon  an  Issue  of  fact  or 
law.  If  an  opportunity  to  be  heard  remains, 
there  Is  no  lack  of  due  process. 

The  state,  in  the  exercise  of  its  sovereign 
power,  may  define  homesteads  and  provide 
the  method  of  asserting  tbe  right  of  home- 
stead. It  is  immaterial  upon  which  particu- 
lar ground  tbe  exercise  of  power  is  made  to 
rest.  It  has  the  right,  or,  as  it  Is  generally 
referred  to,  the  duty,  to  allow  a  dtleen  the 
privilege  of  claiming  a  homestead  against 
which  the  claims  of  creditors  will  not  run. 
Having  that  power.  It  Is  necessarily  within 
tbe  power  of  the  state  to  fix  the  clxaracter  of 
the  title  under  which  the  property  shall  be 
held.  It  is  not  necessary  that  the  state 
should  provide  for  the  exercise  of  this  right 
by  way  of  Judicial  proceeding.  It  Is  enough 
that  all  who  have  an  adverse  Interest  shall 
have  an  opportunity  to  be  heard.  "Oppor- 
tunity,"- In  this  connection,  means  that  the 
doors  of  the  courts  are  open.  If  they  are, 
there  can  be  no  complaint  because  the  Legis- 
lature has  seen  fit  to  define  a  procedure 
which  is  not  dependent  iH>on  a  oonrt  proceed- 
ing. 

The  right  of  Peter  A.  Peterson  to  claim  a 
homestead  being  referable  to  the  sovereign 
power  of  the  state,  the  case  fails  within  the 
principle  announced  by  this  court  In  holding 
that  the  slnte  or  any  of  its  Instrumentalities 
having  power  to  exercise  the  right  of  emi- 
nent domain  would  not  be  ousted  as  for  tres- 
pass after  taking  property  and  before  ascer- 
taining the  damages  to  be  paid;  this  ui>on 
the  theory  that  a  right  to  take  is  a  sovereign 
right,  and  that  tbe  remedy  in  damages  was 
open  .to  the  aggrieved  party  under  the  forms, 
modes,  and  usages  of  the  common  law.  Kln- 
cald  V.  SeatUe.  74  Wash.  6X7,  134  Pac.  604. 
135  Pac.  820;  Casassa  T.  Seattle,  76  Wash. 
367.  JAi  Pac.  1080. 
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In  OrOBler  t.  Cndihee,  147  Pat  1148,  It  was 
contended  that  there  had  been  a  denial  ot 
due  process.  We  said: 

"The  fact  that  appellant  ia  Id  court  seekinff 
the  Taliditr  of  bis  iien  againat  that  of  respon- 
denta  is  a  sufficient  answer  to  his  contention 
that  he  has  been  deprived  of  bis  property  witb- 
ont  due  process  of  law." 

In  Weber  v.  Doust,  81  Wash.  668,  143  Pac. 
148,  we  quoted  from  McGebee  on  Due  Pro- 
cess of  Law,  p.  S2,  holding  that  a  Judicial 
proceeding  In  a  formal  court  Is  not  essential 
to  due  process;  that  a  hearing  subsequent  to 
the  exercise  o£  summary  jH-ocess  is  suffldent 

[6]  It  is  further  contended  that  the  title 
was  vested  In  appellants  as  heirs  upon  the 
death  of  the  ancestor  In  virtue  of  section 
1366  of  the  Code.  This  section  of  the  Code 
was  passed  at  the  1895  session  of  the  Legis- 
lature (Sess.  Laws,  p.  197),  a  few  days  after 
the  homestead  law  (Sees.  Laws,  p.  109)  was 
passed.  The  two  acts  may  be  sustained  with- 
out violating  the  provisions  of  either.  When 
construed  in  pari  materia,  it  seems  clear 
ttiat  the  Legislature  Intended  to  vest  title 
In  the  hdrs  subject  to  existing  laws  and  the 
right  of  the  surviving  spouse  to  assert  a 
homestead  out  of  the  property.  Laws  fixing 
the  descent  of  property  are  usually  general 
in  their  terms.  Property  descends  subject  to 
existing  laws  and  the  right  of  the  state  to 
charge  It  with  the  debts  of  the  deceased  per- 
son and  with  the  support  of  his  family  or  a 
imrt  of  his  family.  The  fact  that  the  state 
has  seen  flt  to  fix  the  title  In  a  general  way 
at  the  time  of  the  death  of  an  ancestor,  in- 
stead of  by  decree  of  distribution,  creates  no 
greater  right  or  interest  in  the  heir  than  he 
had  before  the  act  was  passed.  He  takes  the 
property  under  the  statute  relied  on  cum 
onere.  All  legal  charges  and  incumbrances, 
whether  resting  in  contract  or  in  statute,  are 
paramount  to  bis  claim  of  title.  The  Legis- 
lature must  have  had  the  claim  of  homestead 
in  mind  when  passing  the  act;  for  title  Is 
made  subject  to  "debts,  family  allowance,  ex- 
penses of  administration,  and  any  other 
charge  for  which  such  reel  estate  Is  liable 
under  existing  laws." 

[7]  Counsel  finally  contend  that  section  S61 
of  the  Code,  being  section  33  of  the  act  of 
1896,  is  unconstitutional,  in  that  the  title 
of  the  act  is  not  sufficiently  comprehensive  to 
sustain  it  Alter  quoting  the  title,  "An  act 
defining  a  homestead,  and  providing  for  the 
manner  of  the  selection  of  tbe  same,"  they 
eay: 

"Section  S61  does  somethinir  quite  different 
than  provide  for  the  maoner  of  the  selection  of 
a  homestead.  It  determines  tbe  metbud  of  de- 
scent of  community  real  property — a  subject  not 
at  all  germane  to  the  defininfr  of  a  homestead 
and  the  selection  of  tbe  same." 

We  nevertheless  are  constrained  to  believe 
that  the  questioned  section  refers  to  matters 
that  are  germane  to  the  titles  The  words 
"providing  for  the  manner  of  the  selection 
of  tbe  same"  might  be  omitted  so  far  as  tbe 
question  raised  by  counsel  Is  concerned.  Tbe 


words  "an '  act  defining  a  homestead"  are 
sufficiently  comprehensive  to  sustain  tbe  se^ 
tlon  of  the  act  defining  the  title  under  whldi 
a  homestead  is  to  be  held.  Tbe  Legislature 
could  not  well  define  a  homestead  wltboat 
providing  for  the  manner  of  Its  selection  and 
the  tenure  under  which  it  Is  held.  The  ob- 
ject of  all  homestead  laws  is  to  make  provi- 
sion for  the  bead  of  a  family,  and  an  act  fix- 
ing and  defln^g  the  character  of  the  tltie 
does  no  vlolCTCe  to  any  of  the  atatntes  of 
descent 

Finding  no  error,  the  Judgment  of  the  low- 
er court  is  affirmed. 

MORRIS,  C.  J.,  and  PABEEB,  MOUM, 
and  HOLCOMB,  JJ.,  concur. 


STEWAKT  et  al.  v.  BALDWIN  et  iL 
(No.  12277.) 

(SuinreDie  Court  of  Washington.   June  12^ 
1B16.) 

1.  BXXCUTOBS   AND   ADICI MISTS ATOBS  ^3»366 

— Sale— VAunrrr. 

A  husband,  acting  as  adminiBtrator  of  bi» 
wife's  estate,  cannot  buy,  either  directly  or  in- 
directly, at  his  own  sale,  In  tbe  absence  of  a 
statute  autJioricinx  him  so  to  do,  or  onless  lonie- 
controlliag  eguity  interveoea  to  bar  the  bein. 

[Bd.  Note.— For  othm  caass,  see  Ekecuton  and 
Administrators,  Cent  Dig.  Si  148&-1B03 ;  Dec> 
Dig.  <S=3365.] 

2.  BXECTITOBS   AND  ADKXITISIBAXOBa 

Obligation  or  Aduinistbatoss— Fidvcu- 

BT  RELATION.. 

An  administrator  stands  in  a  fiduciary  rela- 
tion to  those  beneficially  interested  in  tbe  es- 
tate, and  must  do  that  which  will  beat  serve 
their  interests,  and  his  own  good  faith  is  not 
«iougb. 

[EH.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  }  1%  ;  Dec.  Dig. 

3.  BTXIK:UT0B8  and  ADllIiriSTBATOBS  ^9343— 

Manaokmbnt  or  Gstatbs  — Salbs— Mobt- 

QAQKB. 

Under  Rem.  &  Bal.  Code,  |S  1503.  1005, 
providing  for  the  examination  ot  witn^ses  on 
application  by  executors  and  adnUnistrators  for 
tbe  sale  or  mortgage  of  real  estate,  and  author- 
izing the  court  to  order  a  sale  or  mortgage  after 
hearing  on  petition  and  examinauon,  a  Burnv- 
ing  husband,  acting  as  administrator  of  his  de- 
ceased wife,  may  petition  the  court  for  a  sale  of 
community  property  to  pay  debts ;  but  when  a 
sale  cannot  be  made  except  to  bimself,  or 
through  intervention  of  a  third  person  acting 
under  ids  direction,  and  In  part  at  least  on  cred- 
it and  the  credit  of  his  own  land,  and  tbe  net  re- 
sult of  the  proceeding  is  only  to  diange  the  form 
of  the  mortgage  dem  formmg  the  basis  of  bis 
petition  to  sell,  he  must  report  the  fact  to  the 
court  and  take  an  order  allowing  him  to  remort- 
gage  the  property. 

[Ed.  Note^For  oQier  cases,  see  BizecutiKS 
and  Administratora,  Cent  Dig.  If  1439-1441; 
Dec.  Dig.  «=>343.] 

4.  exscdtobs  and  adinnistratobs  «3»365— 
Sales  of  Real  Estate— Vaijditt—"Cos- 
STBUcmvx  Fbaud." 

A  surviving  husband,  acting  as  adndnlatm- 
tor  of  his  wife's  estate,  petitioned  for  a  sale  ot 
community  land  to  pay  debts  of  tbe  estate  evi- 
denced by  a  mortgage  on  the  land.  A  sale  was 
ordered  snd  made  to  a  son  who  had  no  fnDd% 
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and  who  received  no  OKislderatlcHi  (or  a  recoQ- 
rpynnce  to  the  husband.  The  tronsactioii  mere- 
ly resulted  in  a  change  of  the  form  of  the  mort- 
age debt  Held,  that  the  sale  was  in  effmrt  a 
sale  to  the  husband  indiTidaally,  and  waa  con- 
Btrnctively  fraudulent  as  to  the  helm  of  the  de- 
ceased wife;  "constructive  fraud"  being  an  act 
which  the  law  declares  to  be  fraudulent  without 
inquiring  into  motive^ 

[Ed.  Note.— For  other  cases,  see  Exeentors 
tad  Administrators,  Gent  IMg.  H  1496-1608; 
Dec  Dig.  «S936B. 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Omstmctlve  IVaud.] 

Holcomb,  J.,  dissenting. 

D^rtment  1.  Appeal  from  Snpulor 
Oourt,  Garfield  Gonutr;  causter  F.  Miller. 
Judge. 

Action  Hallie  Stewart  and  otheta 
against  N.  O.  Baldwin,  as  executor  of  Peter 
A.  PetWBon,  deceased,  and  others.  Frmn  a 
Judgment  for  defendants,  plaintiffs  appeaL 
Reversed  and  remanded,  with  InfitTQCtL^ms. 

France  &  Helsell,  of  Seattle,  for  appellants. 
Q.  W.  Jewett  and  Kuybendall  &  McOab^  all 
of  Pomeroy,  for  re8[>ondents. 

CHADWICK,  J.   lliifl  case  comes  to  us 
aloDg  with  No.  1227a   149  Pac.  659.  Jane  A. 
Peterson  the  wife  of  Peter  A,  Peterson,  died 
in  the  year  1908,  leaving  as  a  part  of  her 
estate  120  acres  of  land  which  was  part  of 
a  pre-emption  entered  by  her  husband,  Peter 
A.  Peterson.   The  120  acres  was  community 
pn^rty.   The  estate  was  Indebted  to  va- 
rious persons  and  firms.   In  November,  1903, 
Peter  A.  Peterson,  the  administrator  of  bis 
wife's  estate,  filed  a  petition  praying  for  the 
sale  of  the  land  In  order  to  pay  the  debts  ,of 
the  estate  and  the  expenses  of  administra- 
tion.   At  that  time  the  bulk  of  the  debts  had 
been  paid  by  the  administrator,  either  out 
of  tbe  property  of  the  estate  or  on  account 
of  advances  which  It  Is  now  claimed  he  made 
ont  of  bis  own  fonds.   The  bulk  of  the  re- 
maining indebtedness  was  represented  by  a 
mortise  upon  the  820  acres  to  which  we 
have  referred  In  case  number  12278,  for  the 
sum  of  $1,750,  In  favor  of  one  D.  P.  miomp- 
9(m.    nie  mortgage  had  been  executed  by 
Peter  A.  Petersrai  and  Jane  A.  Peterson. 
PeC^raon  was  advised  by  his  attorney  that 
it  woold  be  necessary  for  blm  to  find  a  pur- 
c^iaser  far  Uie  land.  After  a  short  time,  be 
told  tbe  attorney  tlut  his  son  Albert  would 
buy  the  pr<q;»ertT.  When  told  that  be  (Al- 
bert) did  not  have  saffident  funds  to  Iniy  for 
casb,  tbe  attorney  advised  Petersim  to  go  to 
a  Mr.  Oampbell  and  see  if  an  -arrangement 
could  not  be  made  to  get  the  money.  An  ar- 
rangement satisfactory  to  tlie  parties  was 
made,  Uie  sale  was  had,  and  Albert  Peterson 
was  returned  as  tbe  purchaser.  Hr.  Camp- 
beU  was  the  local  agent  of  D.  P.  T^mpson 
and  also  the  local  agent  of  A.  W.  Ocobock. 
When  tbe  sale  had  been  made  and  ctniflrmed, 
a  release  of  tbe  D.  P.  Thompson  mortgage, 
wblcb  then  with  Interest  amounted  to  $1,906. 


was  made.  Petw  A.  PeCenHm  filed  a  dedlarar- 
tion  of  homestead  upon  the  200-acre  tract! 
and  at  tbe  same  time  executed  a  deed  to  Al- 
bert Peterson  for  the  120  acres.  A  new 
mortgage  was  then  drawn  in  favor  of  Oco- 
tmdE  to  secure  a  note  signed  by  AU)ert  ^ter- 
son  and  Peter  A  Peterson.  A  mortgage  was 
taken  upon  the  whole  820  acres,  the  200  acres 
which  Peter  A.  Peterson  had  claimed  as  a 
homestead  and  tbe  120  acres  said  to  have 
been  pnrdiased  by  Albert  Peterson.  .  Albert 
Peterson  testified  that  he  had  no  mcmey,  and 
that  he  bought  tbe  lai^  because  his  father 
requested  blm  to  do  sa  The  120  acres  and 
the  200  acres,  being  tbe  original  farm  of  aao 
acres,  was  fanned  and  used  as  odb  tract  ot 
land  by  the  family,  oonslsttng  of  Peter  A 
Peterson  and  Albert  Peterson  and  three  mi- 
nor obUdr^.  Albert  Peterson  testifies  that 
he  received  no  part  of  tbe  rents,  issues,  and 
profits  of  the  place.  In  September,  1905,  he 
reconveyed  the  property  to  bis  father,  no  con- 
slderation  passing  between  them  except  the 
assumption  of  tbe  mortgage  debt. 

Plaintiffs  contend  that  the  sale  of  the  laud 
to  Albert  Peterson  operated  as  a  constructive 
fraud  upon  their  right  to  share  In  the  estate 
of  Jane  A.  Peterson;  that  In  truth  and  In 
fact  Peter  A  Peterson  became  through  the 
Instrumentality  of  his  son  Albert  a  purchas- 
er at  his  own  sale,  and  thereafter  held  the 
property  In  trust  for  the  heirs. 

Upon  this  state  of  fiicts,  tbe  court  below 
held  that: 

The  adminiBtratiou  sale  to  Albert  Peterson 
was  "legally  made  and  fairly  conducted,  and 
that  tiie  sum  bidden  and  paid  was  the  full  value 
of  tbe  proi>erty  sold,  and  that  said  sale  was  bona 
fide  and  without  fraud  or  collusion  between  tbe 
said  Albert  Peterson  and  Peter  A.  Peterson. 
That  the  said  sale  of  Albert  Peterson  to  Peter 
A  Peterson  was  a  bona  fide  sale,  tor  value,  and 
was  without  fraud  or  collusion  betwen  tbe  said 
parties,  or  at  all." 

It  Is  true  that  Ibe  land  was  stmck  off  at 
the  administrator's  sale  for  a  sum  approxi- 
matliy;  its  value— -It  had  been  appraised  at 
$2,000,  and  we  have  no  doubt  that  Peter  A 
Peterson  was  acting  in  good  faltb  and  wltb 
no  desire  other  than  to  lodge  the  title  in  him- 
self freed  of  the  embarrassment  of  having 
bis  property  subjected  to  further  administra- 
tion. It  Is  perhaps  unfortunate  that  our 
community  property  laws  do  not  preserve  at 
least  a  life  estate  in  the  survivor.  Instead  of 
forcing  the  dissolution  of  a  relation  to  prop- 
erty which  has  too  often  resulted  in  financial 
sacrifice.  We  are  Impreesed  with  the  -obser- 
vations of  Mr.  Woemer,  In  his  "Th^  Ameri- 
can law  of  Administration,"  (footnote,  I 
334): 

"But  neither  the  array  of  English  authori- 
ties, *  *  *  nor  the  emphatic  indorsement  of 
the  doctrine  by  the  Supreme  Court  of  the  Unit- 
ed States  and  the  authorities  there  cited,  abow- 
ing  the  same  to  be  in  consouance  with  the  civil 
law  and  codes  of  European  countries,  goite 
▼indicate  It  against  all  misgivings  as  to  its  ap- 
plicability to  executors  and  administrators.  The 
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very  dep^  to  which  the  remedy  goes,  as  em- 
phasized by  Chancellor  Kent,  luggestB  the  doubt 
in  its  practical  wiBdom.  In  uprootine  the  evil, 
valuable  safeguards  to  the  Bumtantial  interests 
of  the  parties  sought  to  be  protected  are  destroy- 
ed with  it  By  removing  the  possibility  of  a 
fraudulent  acquirition  on  the  part  of  the  execu- 
tor or  administrator,  the  power  to  protect  the 
interests  of  beneficial  owners  by  securing  to 
them  the  value  of  their  property  is  lilcewise 
swept  away.  Frequent  instances  are  within  the 
experience  of  jad£es  of  probate  and  practition- 
era  In  probate  courts,  that  the  only  posaibillty 
of  rescuing  from  the  otherwise  total  sacrifice 
and  wreck  of  the  estate  a  remnant  for  the  widow 
and  orphans  is  to  let  the  widow  (if  she  be,  aa 
die  graerally  la,  the  administratrix)  buy  in  and 
keep  the  property,  accounting  for  the  price  it 
brought  at  the  public  or  private  sale.  So  em- 
barreasing  does  this  deeply  cutting  doctrine  op- 
erate in  some  instances  that  where,  upon  the 
death  of  a  husband  and  father,  the  widow  de- 
sires to  keep  tiie  family  together,  and  preserve 
as  much  of  the  home  and  property  belonging  to 
them  as  is  consistent  with  full  justice  to  the 
creditors  (and  which  often  amounts  to  a  suffl- 
oieucy  for  the  (Jecent  support  of  the  family),  the 
widow  is  reduced  to  the  necessity  of  either  re- 
nouncing her  right  to  administer,  or  risking  the 
sacrifice  of  the  property,  becaaaa  the  law  will 
not  permit  her  as  administratrix  to  compete  at 
the  sale  with  strangers  or  creditors." 

[1]  If  the  sale  was  a  bona  fide  sale  to  Al- 
bert and  the  repurchase  by  Peter  A.  Peterson 
was  made  without  reference  to  the  former 
proceedings,  these  observations,  of  course, 
are  not  apt.  But  we  are  of  the  opinion  that 
the  sale  was  in  legal  effect  a  sale  to  Peter  A. 
Peterson,  and  that  whatever  Inconvenience 
may  result  to  a  surviving  member  of  a  com- 
munity, the  general  rule  that  an  administra- 
tor cannot  buy  either  directly  or  Indirectly  at 
his  own  sale  must  be  followed,  In  the  ab- 
sence of  a  statute  authorizing  him  to  pur- 
chase or  unless  some  controlling  equity  in- 
tervenes to  bar  the  cestui  que  trust  Woer- 
ner,  American  Law  of  Administration,  g§  334, 
487 ;  Davoue  v.  Fanning,  2  Johns.  Ch.  (N.  T.) 
252;  MIchoud  v.  Glrod,  4  How.  503,  11  h. 
Ed.  1076;  IS  Cyc.  328. 

The  courts  did  not  make  the  law  Testing 
title  In  the  heirs  upon  the  death  of  an  ances- 
tor, nor  did  they  decree  that  a  cUxUd  shall 
take  equally  with  and  during  the  lifetime  of 
a  surviving  member  of  a  commutilty.  Thoee 
rights  depend  upon  legislative  enactment,  and 
our  statutes  give  to  a  eurrlTlng  clilld  an 
Immediate  Interest  of  which  the  courts  must 
take  notice. 

[2]  An  adralnlBtratOF  stands  In  a  fiduciary 
relation  to  those  beneficially  interested.  He 
Is  subject  by  tbe  universal  rale  that  a  trustee 
is  bound  to  do  that  wUch  will  best  serve  the 
Interests  wtaitdi  for  the  time  are  Intrusted  to 
his  care.   Bis  own  good  faith  Is  not  oiough. 

A  somewhat  similar  bansactlon  was  had 
in  tbe  case  Dormltser  Gennan  Savings 
ft  Loan  Society.  28  Wash.  132,  02  Pac.  882 : 

"It  may  be  conceded  that  there  was  no  inten- 
tion—and  we  think  that  is  a  fact— on  the  part 
of  the  attorneys,  the  probate  judge,  TuU,  and 
the  respondent,  to  injure  the  appellants,  and 
that  they  acted  from  tbe  best  of  motives;  bat 
the  fact  stands  out,  nevertheless,  that  th^  per- 
petrated in  law  a  uaud  upon  the  children." 


[3]  Now,  what  did  equity  require  of  the  ad- 
ministrator? He  had  a  right  to  petition  the 
court  for  a  sale  of  the  properly;  but  when 
It  became  apparent  to  him  that  a  sale  could 
not  be  made  except  to  himself  or  through 
the  intervention  of  his  son,  who  acted  entire- 
ly under  his  direction  and  advice  and,  io  part 
at  least,  upon  his  credit  and  the  credit  of 
his  own  land,  and  that  the  net  legal  result  of 
the  proceeding  to  sell  was  to  change  the  form 
of  the  mortgage  debt  which  was  the  basis  of 
his  petition  to  sell,  equity  required  of  him 
that  he  report  that  fact  to  the  court  and  take 
an  order  allowing  him  to  remortgage  the 
property,  for  the  statute  under  which  he  was 
proceeding  provided  for  the  mortgage  of  prop* 
erty  as  well  as  its  sale. 

The  law  enjoins  the  sale  land  belonging 
to  estates  of  deceased  persons  with  reluc- 
tance, and  while  it  may  be  an  Irr^larity 
to  sell  where  a  mortgage  should  have  been 
made,  which  la  cured  by  confirmation  (Oat 
question  la  not  before  ua),  the  statute  deariy 
implies  that  the  court  shall  have  an  opportu- 
nity to  pass  upon  the  question  whether  the 
property  shall  be  mortgaged  or  sold.  It  pro- 
vides for  notice,  a  hearing,  and  the  eounlna- 
tion  of  witnesses  (section  1608),  and,  further: 

"  •  •  •  The  court  shall  then  proceed  to  de- 
termine which  method  of  raising  such  funds  will 
be  most  beneficial  to  the  estate  and  those  in- 
terested therein,  and  shall  thereupon  make  an 
order  authorizing  the  executor  or  administrator 
to  sell  the  whole  or  so  much  and  such  parts  of 
the  real  estate  described  in  the  petition  as  the 
court  shall  adjudge  necessary  or  beneficial,  or 
authorizing  the  executor  or  administrator  to 
mortgage  the  whole  or  so  much  and  such  parts 
of  the  real  estate  described  in  said  petition  as 
the  court  shall  adjudge  necessary  or  beneficial, 
according  as  the  court  shall  determine  one  or 
the  other  methods  moat  beneficial  to  the  estate 
and  those  interested  tberaln."  Bern.  &  BaL 
Code,  I  1505. 

The  petition  in  this  case  makes  no  refer- 
ence to,  nor  did  the  court  have  an  opportu- 
nity to  pass  upon,  the  advisability  of  remort- 
gagtng  the  land  to  take  up  the  D.  P.  Thinnp- 
son  note  and  mortgage.  We  are  assuming 
that  it  was  necessary  to  raise  money  to  pay 
off  the  D.  P.  Thompson  mortgage  in  Mardi, 
1904.  It  is  suggested,  rather  than  asserted 
by  counsel  for  respondents,  although  It  Is  not 
entirely  clear  that  it  is  so. 

This  court  has  consistently  held  trustees 
and  agents  acting  In  a  fiduciary  capacity  to 
the  rule  of  strict  accountability. 

In  Coughlln  v.  Holmes,  63  Wash.  602, 102 
Pac.  772,  we  held  that  a  sale  by  a  county 
treasurer  to.  himself  or  his  deputy  was 
against  public  policy  and  void.  In  Roger  v. 
Whltham,  66  Wash.  190,  105  Pac.  628^  131 
Am.  St  Bep.  IIOS,  21  Ann.  Gas.  272,  we  held 
that  a  <Aty  attorney  could  not  bid  In  prop- 
erty at  a  sale  conducted  by  him  and  assert 
equitable  defenses  against  the  owner.  In 
MUler  T.  WInslow,  70  Wash.  401,  126  Pac. 
906,  Ann.  Cas.  1914B,  833,  a  sale  &  aherilC 
to  himself  was  held  to  be  Invalid. 

[4]  The  facts  upon  which  we  base  oar 
oi^iaiim  that  the  sale  was  ecoistnictlTely 
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frandnlefnt  u  to  th*  beln  of  Jane  A.  Peter- 
son are  that  the  admlaistrator  did  not  In  law 
or  equity  sell  the  property  at  all,  but,  with 
his  son  Albert,  gave  his  own  note  and 
mortgage  to  secure  the  payment  of  the  same 
debt  to  uwttiw  mortgagee.  Wblle  It  la  assert- 
ed that  thla  amounts  to  an  actual  cash  trans- 
action as  a  matter  of  fact,  It  waa  to  the  eztrat 
of  $1,750  a  mere  mattor  at  l>ookke^lng  by 
Um  of  the  mortgagee*— the  old  and  tb» 
new.  'nils  result  might  bare  been  aocom- 
p  11  shed  without  passing  tba  title  through  bis 
son  Albert  Albert  was  a  boy  Just  passed 
21,  and  It  Is  not  shown  that  he  had  aoy  In- 
dependent means,  nor  Is  it  shown  to  onr  aat- 
tsfactlon  that  be  thereafter  exercised  that 
dominion  which  suggests  ownership,  "It 
was  understood"  that  the  prcverty  wag  Al- 
bert's, 'it  was  treated  and  regarded"  as  Al- 
bert's that  Albert  "did  the  bossing,"  are 
terms  altogether  too  general  to  base  a  find- 
ing upon,  especially  when  centered  In  the 
light  of  the  fact  that  Albert  some  time  after 
the  sale  back  to  his  father  had  the  land  rent 
ed,  and  the  farther  fact  that  this  showing, 
sncA  as  It  Is,  depends  upOn  the  testimony  of 
ttiose  to  wh<«n  the  propol^  of  Peter  A.  Pe- 
terson waa  bequeathed  and  devised,  to  the 
cxdnalcm  of  the  children  of  Jane  A.  Peterson 
by  ber  first  husband.  Tbe  fees  few  the  re- 
cordation of  the  mortgage  and  other  instru- 
ments entering  into  the  transaction  between 
fatbo:  and  sm^  were  charged  to  and  paid  by 
the  estatft  The  land  was  resold  for  no  con- 
sideration other  tiian  the  assumption  of  the 
very  debt  which  the  old  mortgage  was  given 
to  secor*.  It  would  do  violence  to  credibility 
to  say  that  it  was  a  new  ^bt  because  It  had 
been  nndarwrltten  by  Mr.  Ooobodc.  Tliis 
alone  was  held  to  be  oontrolUi^  In  Boyntm 
▼.  Brastow,  SS  Ue.  862.  It  is  there  said: 

"It  is  enough,  howevra,  for  us  to  know  that 
the  property  was  redeeded  to  rae  of  the  trustees 
tor  the  same  considerations  for  which  it  was 
sold,  before  hia  duties  ts  trustee  were  ended. 
Equity  will  not  permit  a  trustee  thus  to  deal 
with  the  trust  property,  except  for  the  benefit 
of  the  cestui  que  trust  Sound  poHcy  requires 
all  the  skill  and  efforts  of  a  trustee  to  be  used 
for  the  boiefit  of  the  cestui  que  trust." 

Counael  seek  to  sustain  the  sale  by  urging 
vpon  our  attention  the  fact  that  the  mort- 
gage to  Ooobock  was  for  the  sum  of  $1,700, 
whereas  tbe  sale  was  returned  at  $2,000,  the 
appraised  valua  of  the  land,  and  that  we 
must  assume  that  Albert  contributed  at  least 
93O0,  and,  if  we  do,  this  would  sustain  the 
sale.  Albert  testified  that  he  paid  no  money. 
This  statement  Is  not  impeached  by  the  tes- 
timony of  any  witness  or  by  any  collateral 
ctrcnmBtance.  If  we  are  to  Indnlge  in  pre- 
sumptions. It  would  seem  rather  that  the 
fatlier  met  this  difference.  It  is  a  fair  in- 
ference that  if  he  could  find  money  to  pay  ob- 
llgatl(m8  of  the  estate,  aggt^tlng  about  $1,- 
800.  oiU  of  bis  own  pocket,  be  coold  find 
enoogh  to  make  up  the  difference  betweoi 
$1,700  and  tbe  $2,000  returned  by  him  as  the 
price  for  which  tbe  land  was  sold. 


B€siK>ndent8  assume  that  appellants  cannot 
recover  unless  we  believe  the  testimony  of 
Albert  Petersen,  and  that  he  la  unworthy  of 
belief,  because: 

(a)  He  has  shown  a  vindictive  character,  In 
that  he  testified  that  bis  father  at  one  time 
took  four  horses  and  a  wagon  and  deserted 
the  fiunily— was  gone  a  year^  We  do  not  re- 
gard this  testimony  as  vindictive  or  as  tend- 
ing to  blacken  the  character  of  his  father. 
The  ooncluslon  drawn  frmn  tbe  facts  testi- 
fied to  is  not  evidence^  and  we  have  mdeav- 
ored  to  disregard  It  wtlnely. 

<b)  Because  Mr.  Start*  who  made  out  the 
deed  fnmi  Alb^  to  his  father,  testified  that 
Albert  said  be  was  owing  his  father  and 
made  the  deed  In  settlement  of  all  snmia  ow- 
Ing  by  him.  Mr.  Start's  recollection  is  not 
snfiklently  clear  to  overturn  tbe  presumption 
attending  tbe  transaction.  As  we  read  bis 
testimony,  be  tried  to  frankly  admit  that  he 
bad  no  memwy  of  Ray  conversation.  He 
said: 

"Q.  Ton  may  state  If  you  have  any  memory 
of  the  execution  of  that  deed.  A.  I  know  that 
I  acknowledged  tbe  deed,  but  I  cannot  state  def- 
initely whether  !  drew  the  deed.  The  party 
signing  the  deed  acknowledged  it  before  mc,  and 
I  also  witnessed  the  deed  ;  but  to  drawing  it 
I  could  not  state  de&oiteiy.  I  presume,  though, 
that  I  did.  Q.  Do  you  remember  any  converse* 
tion  at  that  time  by  and  between  Albert  Peter- 
son and  his  father  in  regard  to  the  considera- 
tion for  that  deed?  *  •  •  A.  Regarding  the 
consideration,  you  say?  Mr.  Jewett :  Xes. 
A.  No,  I  don't  know  that  I  remember  anything 
further  than  they  gave  me  the  cooaideratioa  of 
the  deed.  Q.  What  did  they  give  you  as  the 
consideration?    A.  The  consideration  was  |5,- 

000  stated  in  the  deed.  Q.  Was  there  any  con- 
versation between  them  and  you  at  that  time? 
•  •  •  Mr.  Jewett:  Q.  In  regard  to — I  don't 
want  to  be  leading— an^  indebtedness?  A.  To 
the  best  of  my  recollection,  there  waa  some  con- 
versation between  them  to  the  effect  that  tills 
deed  was  being  given  in  payment  of  some  obltea* 
tion  between  them,  or  some  difference.  Q.  Was 
it  your  understanding  of  tbe  conversation  that 
settled  up  the  account  between  Albert  Peterson 
and  P.  A.  Peterson  at  that  time?  *  *  *  A. 
That  waa  my  recollection  of  the  conversation. 
Mr.  Jewett:  Q.  Now,  this  mortgage,  *  •  • 
how  much  was  that  mortgage?  A.  I  believe  the 
mortgage  was  $1,700. 

"Croa8-£hcaminati<m.  Q.  Do  you  recall  this 
conversation  clearly,  or  the  otuer  one?  Ton 
say  to  the  best  of  your  recollection.  I  want  to 
know  how  clear  your  recollection  Is.  A.  That 
is  as  near  as  my  memory  serves  me.   Of  course, 

1  cannot  remember  badi  to  UtOC,  that  long  a 
time.  Q.  There  was  oothing  about  this  trans- 
action to  call  your  mind  any  different  than  any 
other  transaction?  A.  No,  I  think  not.  Q. 
You  don't  know  what  was  said,  the  words?  A. 
Not  tbe  exact  words,  no." 

(c)  That  it  would  bave  been  Impos^ble  for 
Peterson,  unlettered  and  unlearned  as  he 
was,  to  conjure  and  work  ont  a  fraud  with- 
out tbe  knowledge  of  bis  attorney,  who  Is  ad- 
mittedly free  of  any  wnmgdoing. 

This  oont^tlon  might  have  some  w^ght 
if  we  found  that  thwe  was  a  designed  fraud. 
We  do  not  think  there  was  actual  fraud  or 
intent  to  defraud.  OonstrucUve  fraud  may 
arise  however  free  from  ulterior  design  the 
mind  may  be.  "Consteuctlve  fraud"  Is  a  le- 
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gal  lnfer^ce.  A.  condnston  whldi  arises, 
not  from  the  fhcts  admitted  or  proven  alone, 
but  wh^  each  facts  are  oonsldered  in  cotX' 
nectlon  with  a  l^al  relation,  a  dnty  Imposed 
by  law.  We  find  nothing  In  this  case  to  jus- 
tify the  belief  of  counsel  that  this  case  Is  an 
assault  upon  the  character  of  Peter  A.  Peter^ 
s<Hi.  He  evidently  thought  he  was  acting 
within  the  law.  Equity  does  not  measure  le- 
gal rights  by  thoughts.  It  takes  account  ot 
the  consequences  of  human  conduct  It  may 
be  admitted  that  Peter  A.  Peteracm  was 
guilty  of  no  moral  wrong. 

"A  'constructiTe  fraud'  hsB  been  said  to  be  'an 
act  which  the  law  declares  to  be  fraudulent, 
without  inquiring  into  its  motlTe;  not  because 
arbitrary  rules  on  this  subject  have  been  laid 
down,  but  because  certain  acts  carry  in  them- 
selvea  an  irresistible  evidence  of  fraud.' "  20 
Cyc.  9;  Kt^er  v.  Whitham,  supra;  West  t. 
Waddill,  33  AA.  675;  Huston  v.  Cassedy,  13 
N.  J.  Eq.  228. 

The  logic  of  our  previous  beddings  ia  that 
it  ia  not  enough  that  the  act  of  a  fiduciary 
shall  be  free  from  moral  wrong — his  act 
must  be  above  suspicion.  The  rule  in  such 
cases  is  not,  as  contended  by  counsel,  that  a 
fraud  must  be  proved  by  evidence,  strong, 
cogent,  and  convincing,  but,  having  In  mind 
the  duty  Imposed  upon  the  trustee,  that 
"slight  attending  drcumstauces  are  enough  to 
prompt  the  discretion  of  the  chancellor." 
Roger  v.  Whltham,  supra. 

In  1909,  Peter  A.  Peterstm  sold  his  200- 
acre  homestead  and  the  120  acres  to  Omar 
Fltzsimmons,  taking  his  notes  for  $16,000. 
These  notes  were  secured  by  mortgage  on  the 
land.  The  sale  to  Fltzsimmons  is  not  In 
question.  It  follows  that  plaintiffs  are  en- 
titled to  their  proportionate  share  of  the 
rents,  issues,  and  profits  of  the  land  from  the 
time  the  administrator  was  discharged,  up 
to  the  time  the  land  was  sold  to  Fltzsim- 
mons, approxlniately  five  years,  and  to  their 
proportionate  interest  in  the  notes  givra  by 
Fitzsimmons  In  payment  for  the  120  acres. 
The  rents,  issues,  and  profits  for  the  land 
have  not  been  shown  with  sufficient  definite- 
nesB  to  warrant  a  decree  for  any  certain 
sum.  We  may  assume  that  the  earnings  of 
the  land  cannot  be  definitely  shown.  This 
b^g  BO,  plaintiffs  are  entitled  to  tJtieir  pro- 
portionate share  of  the  fair  rental  value, 
whi<^  from  the  conflict  of  the  evidrawM  we 
find  to  be  f2  per  year  upon  each  acre,  for 
five  years. 

The  decree  of  the  lower  court  Is  reversed, 
and  the  cause  remanded,  with  Instructions  to 
enter  a  decree  In  accordance  with  this  opin- 
ion. 

MORRIS,  O.  3^  and  PARKSB  and 
MOUNT,  JJ.,  concur. 

HOLGOMB.  J.  I  dissent  The  evidoice 
shows  that,  although  Peter  A.  Peterson  ac- 
quired the  land  from  his  son  Albert,  that  Al- 
bert had  acquired  the  same  through  a  nec- 


essary, fair,  and  open  admlnistrator'g  sale, 
during  the  administration  of  bis  mother's 
estate,  about  the  end  ot  the  year  190Q,  tbat 
he  thereafter  had  used  and  managed  the  land 
as  his  own,  until  September,  1906,  when  his 
father  repurchased  it  from  him  for  an  ade- 
quate consido'atlon.  Thus  it  seems  he  ac- 
quired title  In  himself  exactly  the  same  way 
and  to  the  same  extent  as  If  he  had  pur- 
chased a  tract  that  had  never  been  a  part 
of  his  deceased  wife's  estate,  and  from  an 
mtlre  stranger  thereto.  In  such  case  it 
would  be  Ms  separate  estate,  and  so  I  tliink 
it  should  be  h^d  In  this  case.  There  was 
nether  actual  iKHr  conotnictlTe  fraud  upon 
the  hsAis. 


STATE  ex  rel.  MTCHOLSON  t.  SUPBBIOB 
GOUBT  FOR  SPOKANE  COUN- 
TY.  (No.  12812.) 

(Supreme  Court  of  Washington.   June  28, 
1915.) 

APPEAL  ANn  EkBOB  «=>1207— RBTEBSAL— Ek - 
IXEINO  Jm>QkCBNT  BEU>W— ACTIOH  TO  EB- 
TABU8U  PABTNSBSUIP. 

Where  the  final  judgment  after  appeal  In 
an  action  to  establish  a  partnership  was  that 
the  cause  be  remanded,  with  directions  to  enter 
a  decree  for  the  plaintiff  establisbinff  her  un- 
divided one-half  interest  in  the  entire  estate^ 
the  action  of  the  court  below  in  declining  to 
si^  a  Judgment  eatablisbin?  the  partnership 
relation,  describing  the  property,  and  requir- 
ing the  administrator  of  the  peracKi  against 
whom  the  partnership  had  been  estahlisbed  to 
convey  an  undivided  one-half  interest  in  the 
property  to  the  plaintiff  and  to  pay  the  plain- 
tiff a  certain  sum  ot  money  claimed  to  \x  one- 
half  of  the  net  proceeds  ot  a  sale  of  certain  of 
the  partoosbip  property,  and  audi  court's  ac- 
tion in  offering  to  sign  a  judgment  adjudicating 
the  fact  of  the  partnership  relation  and  descrit^ 
ing  the  property,  were  proper ;  the  judgment 
which  the  trial  court  was  willing  to  ugn  be- 
ing  SB  broad  as  the  direction  aiven  by  the  ap~ 
peUate  court,  while  to  enter  Judgment  requiring 
the  conveyance  of  partnership  property  and  a 
money  judgment  for  the  proceeds  of  that  of  it 
sold  would  be  to  determine  questions  i»roperly 
to  be  settled  in  the  administration  proceedings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  C!ent  Dig.  IS  4680^4089;  Dec.  Dig. 
1207.] 

Department  2.  Mandamus  by  Uie  State,  on 
the  relation  ot  Lucy  Nlcfaolsom,  against  the 
Superior  Gonrt  for  Spokane  Oonnty.  Writ 

denied. 

Voorhees  &  Ganfl^d  and  0.  E.  H.  Maloy, 
all  of  Spokane,  tor  relator.  Peaco(^  &  Lad- 
den,  of  Sp<Aaa^  for  respondent 

MAIN,  J.  This  Is  an  original  application 
to  this  court  for  a  writ  of  mandamus.  On 
or  about  Dec^nber  10,  1912,  the  relator  here 
brought  an  action  against  one  T.  T.  Kllbury, 
as  the  administrator  of  the  estate  of  Enama 
J.  Kllbury,  deceased.  The  purpose  of  this 
action  was  to  establish  the  fact  that  a  part- 
nership relation  existed  between  the  plain- 
tiff and  EAnma  J.  Kllbury,  deceased,  daring 
the  latter's  lifetime,  and  for  an  aooountlng. 
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After  tbe  IscmM  were  framed  die  canse  In 
doe  time  came  on  for  trial  before  the  conrt 
sitdzig  wlthont  a  inrj.  At  the  conclusion  of 
the  trial  the  Judge  of  the  superior  court  be- 
fore whom  the  cause  was  tried,  being  of  the 
opinion  that  the  evidence  failed  to  eatal^lsh 
a  partnership  relation,  dismissed  the  action. 
Thereafter  an  appeal  was  prosecuted  to  this 
court  by  the  plalntUf,  and  the  judgment  of 
the  trial  conrt  was  reversed ;  this  conrt'  be- 
ing of  the  opinion  tbat  the  evidence  establish- 
ed the  existence  of  the  partnership  relation. 
Nicholson  V.  Kilbury,  as  Administrator,  145 
Pac.  1S»,  After  the  remittitur  had  been  filed 
tn  the  office  of  the  clerk  of  the  superior 
court,  the  plalntur  preseuted  to  the  trial 
Judge  a  form  of  Judgment  By  this  proposed 
Judgment  the  partnership  r^atlon  was  es- 
tablished, the  property  was  described,  the 
administrator  of  the  estate  of  Ehnma  J.  Kil* 
bary,  deceased,  was  required  to  convey  an 
undivided  one-half  Interest  in  the  property  to 
the  plaintiff,  and  it  also  provided  tbat  the 
administrator  should  pay  to  the  plaintiff  the 
sum  of  $3,900.  This  sum  Is  claimM  to  be 
one-half  of  the  net  proceeds  from  a  sale  by 
the  administrator  of  certain  of  the  propert? 
of  the  partnership.  Ttxe  trial  conrt  declined 
to  slen  the  Judgment  in  the  form  Indicated. 
The  court  was  willing  to  sign  a  Judgment 
adjudicating  the  fact  of  the  partnership  re- 
lation and  describing  the  property,  but  was 
unwilling  to  sign  a  Judgment  which  required 
the  administrator  to  convey  to  the  plaintiff 
one-haU  of  the  partnership  estate  and  render 
ft  money  Judgment  against'  the  administrator 
for  the  sum  .mentioned.  The  present  applica- 
tion was  made  tor  the  purpose  of  requiring 
the  trial  Judge  to  sign  the  Judgment  In  the 
form  loesented. 

The  question  here  presented  is  whether  the 
plabitUt  bad  a  right  to  a  Judgment  directing 
the  conveyance  of  one-half  of  the  partner- 
ship estate  and  providing  for  a  money  Judg- 
ment against  the  administrator  for  the  sum 
of  $3,900.   When  the  cause  was  here  upon 
ftppeal,  as  diown  by  the  opinion  in  the  case, 
"tbe  aaie  qnestlcHi  presented  by  this  appeal 
la  whether  tbe  evidence  was  sufficient  to  es- 
tablish the  alleged  partnership."   After  flnd- 
Ins  that  the  evidence  was  sufficient  to  es- 
tablish the  partnership  relation,  the  cause 
•was  "remanded,  with  direction  to  enter  a 
decree  in  favor  of  the  appellant  establishing 
her  undivided  one-half  interest  In  the  entire 
estate."  except  tbe  proceeds  of  what  Is  known 
as  the  Markel  notes,  about  which  there  was 
no  contention.  We  think  tbe  Judgment  which 
tlie  trial  court  was  wiUing  to  sign  was  as 
In-oad  as  the  direction  given  by  this  court  in 
reTerslng  the  case.   The  estate  of  Emma  J. 
EOlburyf  deceased,  was  in  process  of  admin- 
istration. To  enter  a  Judgment  requiring  the 
conveyance  of  one-half  of  the  partnership 
property  and  a  mtmey  Judgment  for  the  pro- 
ceeds of  the  other  property  would  be  to  de- 
termine In  this  action  questions  which  prop- 


erly would  be  determined  In  tbe  admlulstra* 
tlon  proceeding.  Neither  the  trial  court  nor 

this  court  made  any  accounting  between  the 
parties.   What  the  debts  or  claims  agalnat 
the  partnerstilp  estate  amounted  to  does  not 
appear. 
The  writ  will  be  denied. 

MOBBIS,  a  J.,  and  ELLIS,  EmLBBXON, 
and  CBOW,  33^  ooDcor, 


PIBLDING  V.  KBTLBR  et  nr.   <Na  12584 

(Supreme  Court  of  Waehlngton.   June  26. 1915.) 

Husband  and  WnrB  <s=>268  —  OoMMUHnr 
Pbopibty  and  Liabilitibs. 

Rem.  ft  Bal.  Code,  H  5915,  6916,  makes 
property  acquired  by  either  spouse  before  mar- 
riage or  by  ^ft,  devise,  or  inheritance  after  mar- 
riage, with  the  profits  thereof,  the  separate  prop- 
erty of  such  spoase.  Section  6917  provides  that 
property  not  acquired  as  prescribed  In  sodi  sec- 
tions, and  acquired  after  mazTiage  by  ^ther  hus- 
band or  wife  or  both,  is  commimity  property. 
Sections  5920.  5^1,  contain  exceptions  as  to 
the  wife's  earnings  by  her  persooal  labor,  and 
tbe  accumulations  of  the  wife  and  of  her  minor 
children  living  with  her  or  in  her  custody  iriiile 
she  Is  living  separate  from  the  husband.  A 
wife,  living  with  her  husband,  borrowed  from 
her  mother  money  to  purchase  a  hotel  business 
and  the  hotel  was  occupied  by  both  the  husband 
and  wife,  though,  the  htuAiand  being  away  much 
of  the  titoe  at  other  work,  the  wife  ran  the  ho- 
tel Held,  that  the  debt  was  a  community  obli- 
S^tion. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
mu.  Cent.  Dig.  If  953-967;  Dec.  Dig. 
268.} 

Department  1.  Appeal  from  Superior 
Court,  Fierce  County;  C  U.  Basterday, 
Judge. 

Actlcm  by  Eatherine  Fielding  against  H.  L. 
Ketler  and  wife.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

J.  W.  Selden,  of  Taooma,  Cor  apptilanta. 
Glibeort  B.  Peterson,  of  l^nooina,  for  responds 

ent 

HOLCOMB,  J.  Ntunerons  assignments  <Ht 
error  are  made  by  appellants  on  this  appeal* 
but  the  only  question  argaed  la  whether  or 
not  tbe  d^t  is  a  community  debt,  and  should 
stand  as  a  Ilea  against  the  community  prop- 
erty of  appellants.  The  trial  court  so  foiyid, 
and  concluded  and  rendered  Judgment  ac- 
cordingly. 

Kathertne  Fielding  is  tbe  mother  of  appel- 
lant Martha  Eetler.  Appellants  had  been 
married  some  31  or  32  years  prior  to  the  orig- 
inal transaction  involved  In  this  action,  and 
and  were  living  together  as  husband  and  wife 
at  the  time  and  since.  On  Octt^r  7,  1911, 
Martha  Ketler  obtained  from  respondent 
$300,  which  she  claimed  and  testified  was  an 
advancement  or  gift  to  her.  Respondent  tes- 
tified it  was  a  loan,  "produced  a  letter  from 
her  daughter  admitting  it  was  a  loan,  the 
court  so  found,  and  the  evidence  fully  Justi- 
fies the  finding.    Appellants  claimed,  how- 
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erer,  that  the  money  was  need  by  the  wife  as 
part  purchase  price  of  a  hotel  business,  not 
the  real  estate,  which  she  bought  and  manag- 
ed as  her  own  sole  and  separate  property, 
and  with  which  the  husband  had  nothing  to 
do.  The  legal  presumption  is,  of  course,  tMt, 
the  money  being  borrowed,  It  became  a  com- 
munity UablU^.  Onr  statutes  define  sepa- 
rate property  as  that  acquired  by  either 
spouse  (1)  before  marriage,  or  (2)  by  gift,  de- 
vise, or  Inheritance,  and  the  rents,  issues,  and 
profits  of  property  so  acquired.  Sectlcma  S915, 
5916,  Rem.  &  BaL  Code.  Bxceptions  are  also 
made  In  favor  at  the  wife  as  to  her  earn- 
ings by  personal  labor,  and  as  to  the  earn- 
ings and  accumulations  of  herself  and  minor 
children  living  with  her,  or  In  her  custody, 
while  she  is  living  separate  aud  apart  from 
ber  husbaud,  by  the  provisions  of  sections 
5920,  5921,  Rem.  &  Bal.  Code.  The  hotel  was 
occupied  by  the  appellants  together,  though 
the  husband  was  away  much  of  the  time  at 
other  work  he  had,  and  the  wife  ran  the  ho- 
teL 

In  this  case  appellants  in  reality  sought  to 
establish  that  the  money  was  acquired  by  the 
wife  as  a  gift  from  the  mother,  so  as  to 
come  under  the  provisions  of  section  5916, 
supra,  and  failed.  It  was  established  as  a 
loan  to  the  wife,  during  the  existence  of  the 
status  and  relations  of  the  community.  In 
such  case  it  Is  a  community  obligation.  Sec- 
tion 5917,  Rem.  &  Bal.  Code;  Yesler  v. 
Hocbstettler,  4  Wash.  S49,  366,  30  Paa  398; 
Abbott  V.  Wetherby,  6  Wash.  507,  33  Pac. 
1070,  36  AuL  St  Rep.  176;  Main  v.  SchoU,  20 
Wash.  201,  203,  54  Pac.  1125;  Helnta  v. 
Brown,  46.  Wash.  387,  90  Pac.  211,  123  Am. 
St.  Rep.  937;  Graves  v.  Graves,  48  Wash. 
664,  94  Pac.  481. 

The  Judgmait  entered  was  correct  in  ^v- 
ing  Judgment  against  Martha  Ketler  person- 
ally, and  against  the  community  consisting  of 
herself  and  husband. 

Affirmed. 

MORRIS,  a  J.,  and  MOUNT,  CHAD- 
WIOK,  and  PABKEB,  JJ.,  concur. 


OLSEN  T.  NICHOLS.    (No.  12350.) 
(Supreme  Court  of  Washington.  Juue  26, 1015.) 

1.  Evidence  «=>384—Paeol  Evidence— Mod- 
ifying Wbiting. 

Parol  evidence  is  inadmissible  to  add  to, 
modify,  or  contradict  the  terms  of  a  written 
contract,  in  the  absence  of  fraud,  accident,  or 
mistake  attending  its  making. 

[Ed.  Not«.— For  other  cases,  see  Evidence^ 
Dec  Dig.  ^384.] 

2.  Evidence  <S=>44S— Pabol  Bvhwhce— Ik- 

TEHTION  OF  PaBTIBS. 

Parol  evidence  is  admissible  to  show  the 
situation  of  parties  to  a  writing,  and  the  cir- 
cumstances  under  which  the  instrument  was 
executed,  to  ascertain  the  intention  of  the  par- 
ties and  so  to  properly  construe  the  wntiog. 

[Ed.  Note.— F<»r  other  cases,  see  Evidence, 
Cent  Dig.  H  2066-2082,  2084 ;  Dec.  Dig.  ^ 
448.] 


8.  Evidence    4=:»441  —  Pabol  Etidenci— 

MODIFTINO  WeITING. 

Where  a  written  contract  for  the  exchange 
of  two  parcels  of  realty  provided  that,  instead 
of  a  mortgage  back  on  the  buildinc  on  bis  par- 
cel when  exchanged,  defendant  might  elect  to 
take  cash,  but  contained  no  proviBion  that  if 
defendant  should  elect  to  take  cash  he  would 
then  deliver  a  deed  to  bia  property  in  order 
that  the  other  party  might  borrow  the  moaey 
upop  such  property  with  which  to  make  the 
cash  payment,  oral  teatimony,  in  an  action  for 
breach  of  the  contract  that  such  was  the  undei^ 
standing  of  the  parties  was  inadmissible  as 
varying  a  written  contract,  and  as  not  showing 
the  situation  of  the  parties,  and  the  circnm- 
stances  under  whidi  the  instrument  was  ex- 
ecuted, to  aid  in  properly  construing  the  writp 
ing. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  i$  1719,  1723-1768,  1766-1845, 
2030-2047;  ffec.  Dig.  i8»441-] 

Department  2.  .A4^>eal  Snhu  Sopertor 
Court  Spokane  Ooonty ;  Jcuej^  Seflslon^ 
Judge. 

Action  by  A.  B.  Ohsen  against  B.  F.  Nldi- 
ols.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections* to  dismiss  the  action. 

John  Pattlstm,  of  Spokane,  for  ai^Uant 

A.  B.  Barnes,  of  Spokane,  for  respondent 

MAIN,  J.  The  purpose  of  this  actl<»i  was 
to  recover  damages  claimed  to  be  due  on  ac- 
count of  the  breach  of  a  contract  to  convey 
real  estate.  The  cause  was  tried  to  the 
court  sitting  without  a  Jury.  A  Judgment 
was  entered  In  favor  of  the  plaintiff.  The 
defendant  appeals. 

On  the  4th  day  of  June,  1912,  and  for 
some  time  prior  thereto,  the  respondent  was 
the  owner  of  a  farm  consisting  of  approxi- 
mately 2,000  acres,  situated  in  Walla  Walla 
county,  state  of  Washington.  Ttie  appellant, 

B.  F.  Nichols,  was  the  owner  of  certain  lots 
in  the  city  of  Spokane  upon  which  Iiad  been 
erected  an  apartment  house.  On  the  date 
mentioned  the  appellant  and  the  respondent 
entered  into  a  written  contract  for  the  ex- 
change of  proiierttes.  This  contract  provid- 
ed that  the— 

"party  of  the  first  part  [Ni'-hols]  to  assume  a 
mortgage  of  twenty  thousai.J  dollars  at  seven 
per  cent,  due  four  years  from  April  1,  1912, 
and  the  party  of  the  second  part  [Olsen]  to  give 
a  mortgage  back  to  the  party  of  the  first  part 
on  the  said  brick  building  for  the  sum  of  eight- , 
eeu  thousand  dollars  at  seven  per  cent  due 
on  or  before  April  1,  1016,  or  eighteen  thousand 
dollars  cash,  if  preferred  by  party  of  the  first 
part,  and  for  the  true  and  xaitliful  performance 
of  all  and  several  of  the  covenants  and  agree- 
ments herein  mentioned,  the  parties  hereto  are 
held  and  firmly  bound  unto  each  other  in  the 
sum  of  two  thousand  dollars  In  gold  coin  of 
the  United  Stotes  as  fixed,  settled  and  liquidat- 
ed damages  to  be  paid  by  the  party  faiung  to 
keep  all  and  several  his  covenants  an^  agree- 
ments to  other  parties  hereta" 

Some  time  after  the  execution  of  this  con- 
tract the  appellant  gave  notice  that  be  elect- 
ed to  take  cash  Instead  ot  a  mortgage  back 
for  $18,000,  as  specified  in  the  coo  tract 
Thereafter  the  respondent  executed  a  deed 


tfssFor  other  casai  bm  aams  topic  and  KBY-NUUB£R  lo  all  Ker-Mumb*r«d  DlgMta  and  lodUM 


Digitized  by 


Google 


Waah.) 


OLBBISt  T. 


NIOHOia 


069 


to  t3»  turn  ImuOb  ana  Mtreced  tba  sudb  to 

Honcblns  ft  Co..  real  estate  bntes  In  the 
dty  of  Spokane,  through  whom  the  negotla- 
tlons  leading  ap  to  ttie  contract  had  hem 
condneted.  ISie  $18,000  at  no  ttme  was  ten- 
dered to  the  appeUant  Upon  the  trtal  erlr 
dence  was  offered  and  adniltted«  over  the  ob- 
Jectl<m  of  the  appellant,  to  the  effect  that 
at  the  time  the  contract  was  executed,  and 
during  the  negotiations  leading  tip  thereto, 
It  was  the  nnderstanding  of  the  parties  that 
if  the  appeUant  elected  to  take  cash,  a  deed 
to  the  apartment  house  property  was" to  be 
delivered  to  the  respondent  In  ortier  that  he 
might  negotiate  a  loan  for  the  $18,000  in 
cash  mentioned.  The  appellant  refused  to 
execute  and  dellTer  his  deed  prior  to  the 
making  of  the  cash  payment  The  transac- 
tion was  at  no  time  consummated.  The  pres- 
ent action,  as  already  indicated,  was  for  the 
purpose  of  recovering  the  $2,000  mentioned 
therein  as  damages  on  account  of  either  par- 
ty falling  to  keep  his  coTenants. 

[1]  The  controlling  Question  Is  whether  the 
respondent  had  a  right  to  show  by  oral  tes- 
timony that  the  nnderstanding  between  the 
parties  was  that  if  the  appellant  elected  to 
take  cash,  he  would  then  deliver  his  deed 
Investing  the  Tesp(»deat  with  Utle  to  the 
apartment  house  in  order  that  the  latter 
might  negotiate  a  loan  to  make  the  cash  pay- 
ment. Ttie  rule  Is  that  parol  evidence  is  not 
admissible  for  the  purpose  of  adding  to,  mod- 
ifying, or  contradicting  the  terms  of  a  wrlt- 
ten  oHi tract,  In  the  absence  of  fraud,  acci- 
dent, or  mistake.  Staver  &  Walker  v.  Risers, 
3  Wash.  603,  28  Pac  906 ;  Jordan  v.  Coulter, 
80  Wash,  lie,  70  Pac.  257;  Ross  t.  Port> 
land  Coffee  ft  Spice  Co.,  30  Wash.  647,  71 
Pac.  184 ;  Minnesota  Sandatcme  Go.  v.  Clark, 
85  Wuh.  466,  n  Pac.  803. 

£2]  iSang  Dtbur  anthtwittea  might  be  dted 
In  support  of  the  nUe;  In  fact,  the  graieral 
rule  Is  not  doiled  b7  the  raspcmdent.  But  be 
dalms  that  the  testimony  was  admissible  un- 
der the  rale  whi^  provides  that  parol  eri- 
dsnoe  Is  adislssible  to  show  the  situation  of 
the  parties  and  the  drcnmstances  nnd»  vhlA 
the  instnunent  was  executed.    That  parol 
evidence  is  admissible  to  show  Qie  sltaatlm 
ct  the  parties  and  the  drcnmstances  under 
which  a  written  instrument  was  executed  for 
the  poipose  of  ascertaining  the  Intention  of 
tbe  parties  and  properly  construing  the  wrlt- 
Ingr  Is  irell  settled.  Su<A  evidence,  however, 
is  admitted,  not  for  the  purpose  of  importing 
into  a  writing  an  Intention  not  erpressed 
therein,  but  with  the  view  of  elucidating  the 
meaning  of  the  words  employed.  Evidence 
of  tills  character  is  admitted  for  the  purpose 
of  aiding  In  the  interpretation  of  what  is 
in  tbe  tostrument,  and  not  for  the  purxK>se 
<tf  showing  Intention  Independent  of  the  in- 
atrninent;  It  being  the  duty  of  the  court  to 
declare  the  meaning  of  what  is  written,  and 
not  what  was  intended  to  be  written.  17  Qyc. 


607;  9  End.  BvtdaMS,  874;  Mwrlam  r.  Unit- 
ed Stotes,  107  U.  S.  437,  2  Snp.  Ot  S86,  27  U 
Ed.  SSI.  If  the  evldeoce  offered  went  na 
further  than  to  show  the  situatitm  of  the 
parties,  and  the  drcnmstances  under  which 
the  instrumoit  was  executed,  then  it  was  ad- 
missible. But  if  it  went  to  the  extent  of 
adding  to^  modifying,  varying,  or  contradict- 
ing the  terms  of  the  wiitiay,  then  It  was  ob- 
viously inadmissible^ 

[i}  The  written  contract  provided  that  the 
appeUant,  If  he  preferred  to  do  so,  might 
elect  to  take  cash  instead  of  a  mortgage  back 
for  the  sum  of  $18,000.  This  election,  as 
shown  by  the  facts  stated,  was  made.  The 
c(Hitract  C(mtaln8  no  provision  that  if  toe 
appellant  should  elect  to  take  cash,  he  would 
then  deliver  his  deed  in  order  that  the  re- 
spondent might  borrow  the  money  npon  the 
property  with  which  to  make  the  cash  pay- 
ment It  seems  to  us  that  the  oral  testimony 
added  a  provision  to  the  contract  covering 
the  subject-matter  mentioned  therein.  In 
other  words,  the  contract  was  that  If  the  ap- 
peUant elected  to  teke  cash,  then  he  would 
invest  the  respondent  with  UUe  to  the  apart^ 
ment  house  In  order  that  the  latter  might 
negotiate  the  necessary  loan.  The  respond- 
ent in  his  brief  states  that  the  appeUant 
knew  "that  the  ree^ondent  could  not  borrow 
the  money  unless  he  had  been  Invested  with 
the  tiUe  of  the  rooming  house."  But  the 
written  contract  does  not  contain  a  provi- 
sion making  it  the  duty  of  the  am>eUant  to 
so  invest  the  respondent  with  title.  T^b  evi- 
dence admitted  .did  not  ta31  within  the  rule 
relative  to  idiowlng  the  sltnation  of  the  par- 
ties  and  the  snrroonding  drcnmstances. 
That  evidence,  as  already  shown.  Is  received, 
not  tot  the  purpose  .of  diowlng  the  Intentioa 
of  the  parties  aside  from  the  contract,  but  tor 
the  purpose  of  aiding  In  the  Interpretatlfm 
of  what  Is  in  the  contract  ttseU.  The  con- 
tract under  consideration  here  is  idlent  as  to 
how  or  in  "vbat  mann«  the  respondent  was 
to  raise  the  $18,000  In  cash.  We  think  the 
evidence  was  inadmissible  osder  eithor  of 
the  rules  stated. 

The  respondent  claims  that  the  evidence 
was  admissible  umtor  the  rales  stated  In  the 
eases  of  Potlatdi  Lombw  Oo.  v.  North  Coast 
Produce  Co.,  78  Wash.  633,  139  Pac.  406, 
and  Wolff  v.  Ijovc,  78  Wash.  B61,  139  Pac. 
597.  In  the  Potlatch  Lumber  Oa  Case  the 
evidence  there  offered  related  to  a  subject- 
matter  not  covered  by  tbe  written  c<xttract 
In  the  present  case  the  evidence  admitted 
related  to  a  subject-matter  mentioned  in  tbe 
contract  In  the  Wolff  Case  the  rule  that 
the  consideration  for  a  contract  may  be  in- 
quired Into,  and  even  C(Xitradlcted  by  parol 
testimony,  was  applied  to  the  facts  in  that 
case.  In  the  case  now  under  consIderaUon, 
the  question  Involved  is  not  that  of  showing 
the  real  ccmsideratton  for  the  contract 

The  Judgmoit  will  be  reversed  and  the 


Digitized  by 


670 


149  PAOIFIO  KBPOBTUB 


cause  remanded,  with  diractioo  .to  diamisB 
the  actton. 

MOBBIS,  C.  J.,  and  BIiUS,  FCLLEBTON. 
and  CBOW,  JJ.,  concur. 


MOHAVB  OOUNOTY  t.  STBPHBMB. 
(No.  1436J 

(Supreme  Court  of  AriaouL   June  10,  1916.) 

1.  GoTTBTS  «=>2103^,  New,  ToL  17  Ke7-Na 
Seriea— Arizona  Supbehb  Oodbt~Jubi8DX0- 
xioNAL  Amount.  ' 

The  notice  of  protest,  on  appeal  from  the 
ruling  of  the  board  of  equalization  to  the  su- 
perior court  in  a  proceeding  to  reduce  an  euess- 
ment  for  taxation,  must  set  forth  the  reasons 
why  appellant  objects,  and  state  the  amount  be 
considers  as  excessive,  or  wherein  It  is  errone- 
ous. Hie  protest  was  against  the  payment  ot 
taxes  for  1914  as  levied  or  assessed  by  the 
county,  and  od  appeal  the  levy  was  reduced 
from  ;M84  to  $326,  a  redaction  of  fl57,  where- 
upon the  county  appealed  to  the  Supreme  Court 
Held  that,  as  the  validity  of  the  tax  was  not 
and  could  not  be  questioned,  but  (mly  the  value 
or  quantity  of  the  property  assessed,  the  appeal 
was  not  within  the  exception  permitting>  the 
appeal  to  the-  SopreDie  Court  where  the  amount 
does  not  exceed  $200  unless  inv<dving  the  valid- 
ity of  a  tax  or  assessment,  but  that,  as  the 
whole  assessment  of  $484  was  questioned,  the 
amount  in  dispute  brought  the  appeal  within 
the  Supreme  Court's  jurisdiction. 

2.  Taxation  «=»493— EJ<iuaijzation— Appkal 
—STATo™B—"CouaT"— "Final  Judqmknt" 
—"Final  Oeder"— "Obdeb." 

Under  Civ.  Code  1913,  par.  4887,  contain- 
ing tbe  whole  law  of  the  subject,  and  providing 
a  summary  method  for  contesting  an  asaesa- 
mttit  for  taxes,  a*  fixed  by  the  board  of  equali- 
zation, by  a  special  proceeding  with  prescribed 
issues,  procedure,  and  form  of  judgment,  but  not 
providing  for  an  appeal,  there  was  no  appeal 
to  tbe  Supreme  Court  from  a  final  judgment  of 
the  superior  court  in  such  special  proceeding 
on  appeal  from  the  county  board  of  equaliza- 
tion, since  under  paragraph  1227,  subd.  1,  al- 
lowing an  appeal  to  the  Supr«ne  Court  from  a 
final  judgment  entered  in  an  action  or  special 
proceedine,  commenced  in  the  superior  court  or 
brought  thereto  from  any  other  "court,"  a  board 
of  equalisati<Hi  is  not  a  "court,"  and  since  sub- 
division  6,  allowing  an  appeal  from  a  final  order 
affecting  a  substantial  right,  made  in  special 
proceedings,  applies  to  a  final  order  in  a  special 
proceeding  "commenced  in  the  superior  court 
or  brought  into  a  superior  court  from  any  other 
<»urt,"  and  "final  order"  as  used  therein  is  not 
a  "final  judgment"  as  used  in  paragraph  1228, 
defining  "final  judgment"  as  a  judgment  entered 
in  an  action  originating  in  the  superior  court, 
or  one  brought  to  that  court,  and  defining  every 
other  order  of  a  superior  court  as  an  ''order.*' 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  876-883;   Dec.  Dig.  «=»493. 

For  other  definitions,  see  Words  and  Phrases, 
Krst  and  Second  Series,  Court;  Final  Judg- 
ment or  Decree;  Final  Order;  Order. 

8.  OoNSTiranoNAL  Law  e=»29— Seu-ESke- 

CUTING  PbOVISIONS — BOABD  OF  EQUALIZA- 
TION ~  Appeal  —  Constitutional  Pbovi- 

BIOWS. 

Const,  art  6,  i  4,  giving  the  Supreme  Court 
appellate  jurisdiction  in  all  actions  and  proceed- 
ings, except  in  civil  actions  at  law  for  recovery 
of  money  or  personal  property  where  the  origi- 
nal amount  in  controversy  and  the  value  of  the 
property  does  not  exceed  $200,  unless  the  ac- 
tion involves  the  validity  of  a  tax,  etc.,  while 


conferring  an  appeUate  Jurisdiction  which  the 
Legislature  cannot  take  away,  is  not  self -exe- 
cuting, but  may  Ue  dormant,  and,  in  the  ab- 
sence of  legislative  provisions  deSmog  the  pto- 
ceduie  or  method  (rf  bringing  it  bt£on  tbe 
court  gives  the  Supreme  Court  no  Jurisdictieii 
of  a  county's  appeal  from  a  final  Judgment  of 
a  county  superior  court,  reducing  an  asseu- 
ment  of  the  board  of  equalisation  6y  $157. 

[Ed.  Note.— Fcv  other  caaes.  see  Consdtatioiitl 
Law,  Cent  Dig.  |  32 ;  Dec  Dig.  «=s29.] 

4.  Taxation  ®c=»49^E(iuaijzatioh~Appeal 
— Constitutional  and  Statutoby  Provi- 
sions. 

Under  Const  art  9,  |  11,  providing  that 
the  manner  of  assessing,  equalizing,  and  lerying 
taxes  shall  be  such  as  prescribed  by  law,  as- 
sessment of  taxes  and  valuations  of  property  are 
under  supervision  of  the  legislative  department, 
and  where  it  has  provided  that  the  pioptrty 
shall  be  listed  and  valued  by  assessors,  and 
equalized  by  the  board  of  equaUzation,  and  that 
a  dissatisfied  Uxpayer  may  appeal  from  tbe 
board  to  the  superior  court  but  giving  no 
peal  to  the  Supreme  Court  the  Supreme  Court 
has  no  jurisdiction  of  an  appeal  from  the  su- 
perior court 

[Ed.  Note. — Far  other  cases,  see  Taxation, 
Cent  Dig.  K  876-883;   DecTlMg.  «S9493.] 

6.  Taxation  «=>493  —  Equalization  —  Ap- 
peal-of  CODNTT. 

Under  Civ.  Code  1918,  par.  4887,  contain- 
ing the  whole  law  on  the  subject  and  providing  a 
summary  method  for  contesung  assessments  for 
taxes  as  fixed  by  tbe  board  of  equalization,  but 
providing  no  appeal  to  the  Supreme  Court  the 
county  can  neither  appeal  from  tbe  decision  of 
the  board  of  equalisaticai,  nor  from  the  verdict 
and  judgment  on  the  taxpayer's  appeal  to  the 
superior  court 

[Ed,  Note.— EVr  other  cases,  see  Taxation, 
Cent  Dig.  H  87»-883;   Dee.  Dig.  «s>4a3.] 

Appeal  from  Superlm  Ooort,  Mohave 
County;  Carl  G.  Krook,  Jud^. 

Proc^dlng  by  W.  B.  Stepheua  against  Mo- 
have County.  Judgment  for  plain tifT,  and 
defendant  af^teals.  Motkm  to  dismiss  ap- 
peal granted. 

C.  W.  Hemdon,  Co.  Atty.,  of  Kingman,  for 
appellant  Boss  H.  Blakely,  ot  Eingmaa. 
for  appellee. 


BOSS,  C.  J.  The  appellee  b^ng  dissatis- 
fied with  his  assessment  for  the  year  1914, 
as  equalized,  paid  the  whole  tax  onder  pro- 
test as  provided  in  paragraph  4887,  Civil 
Code  1918,  and  took  necessary  steps  to  ap- 
peal to  tbe  superior  court  of  Mohave  county. 
In  the  superior  court  a  Jury  trial  was  bad, 
resulting  In  a  verdict  reducing  the  appellee's 
assessment  from  $484.04  to  $326JS8;  the  re- 
duction being  $157.46. 

[1}  The  appellee  moves  to  dismiss  the  ap- 
peal for  the  want  of  Jurisdiction  In  this 
court  He  asserts  that  the  amount  in  con- 
troversy is  only  $157.46,  and  that  it  does  not 
involve  the  validity  of  a  tax,  impost  assess- 
ment toll,  municipal  fine,  or  statute,  and 
therefore  no  appeal  can  be  had.  That  It  la 
not  within  the  exception  permiUing  an  ap- 
peal to  this  court,  where  the  amount  In  dis- 
pute does  not  exceed  $200,  we  think  is  dear. 


«s>For  otlwr  esses  see  Bfeiiw  topic  and  KBT-tHIHBBB  la  all  Key-Mwnbarad  DlgssU  and  IndwMS 
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Ihe  TaHdlty  of  tlw  tax  or  aasmment  waa  not 

qneatloDed,  and  could  not  be  Qnesttoned,  In 
that  proceeding.  It  was  the  value  or  quantity 
ot  property  tbat  was  beti^  questtoned.  Tbe 
total  Talne  ct  appellee's  property  after  eqnal- 
intlon  was  fixed  at  $89,856,  and  tlie  total 
taxea  there<»i  amounted  to  $484.04.  Tbe  no- 
tice  of  proteat  by  appellee,  upon  the  ai^«al 
from  the  board  of  equalization  to  the  supe- 
rior court,  la  required  to  set  forth  the  rea- 
aoDs  why  he  t^Jecta  to  his  assessm^t  If  it 
to  exoes^re,  he  shoidd  so  state  In  his  protest, 
and  he  should  gire  the  amount  he  conalders 
aa  eniesslTe,  Or,  If  he  bases  bis  protest  up- 
aa  an  nnmeous  assesnnent,  he  ahould  show 
wher^  It  la  erroneous.  Hie  protest  in  this 
ease  Is  "agalnat  fli*  paymoit  of  my  taxea  for 
tbe  year  1914,  as  said  taxes  hare  been  levied 
and  assessed  by  Qie  county  assessor.**  From 
this  iHTotest,  If  it  may  be  considered  as  a 
protest.  It  seems  the  whole  assessmmt  was 
qaeatloned.  If  ttiat  be  true,  and  there  is  no 
dodging  tbat  conclusion,  then  there  was  in 
dispute,  not  $157.46,  the  amount  of  the  ver- 
dlet  and  Indgmmt,  but  the  whole  tax  of 
$484.04.  We  conclude  that  the  first  point  Is 
not  well  taken,  the  amount  in  controversy 
dearly  appearing  to  be  In  excess  of  $^. 

tJ]  There  Is,  however,  another  objection 
raised  by  appellee,  to  this  court's  Jurisdiction 
of  the  appeal,  and  it  would  seem  to  be  well 
tahen.    He  contends  that  there  Is  no  provi- 
sion of  the  law  allowing  an  appeal  from  a 
Judgment  of  tbe  superior  court  In  this  kind 
of  a  proceeding,  and  that  the  Judgment  of 
that  court  1b  final  and  conclusive  of  the 
rights  of  the  parties.    He  supports  his  con- 
tention by  the  language  of  paragraph  4887, 
supra,  which  contains  the  whole  law  on  the 
scbject.    It  provides  a  summary  method  to 
a  dissatisfied  taxpayer  of  contesting  the 
amount  of  his  assessment  as  fixed  by  the 
board  of  eqnallzatlon.  It  Is  a  special  proceed- 
ing of  a  remedial  nature,  complete  In  itself. 
It  provides  for  the  forming  ot  Issues,  and 
what  they  shall  be;  the  trial  procedure  and 
the  kind  of  Judgment  to  be  entered.   It  does 
not  provide  for  an  appeal.   It  may  be  stated 
as  a  general  proposition  that  where  a  tri- 
bonal  Is  given  Jurisdiction  of  a  special  pro- 
ceeding, such  as  this,  In  which  the  procedure 
is  not  In  accordance  with  the  course  of  the 
oommon  law,  there  is  no  appeal  from  its 
Judgment,  unless  expressly  provided  for  by 
scone  statute  or  by  some  constitutlouai  pro- 
vlsloiL.    The  general  statutes  on  appeal  are 
not  ordinarily  construed  as  comprehending 
the  orders  and  Judgments  in  such  special  pro- 
ceeding. 2  Cyc.  540 ;  Renaud  v.  State  Court 
of  Mediation  and  Arbitration,  124  Mich.  648, 
S3  N.  W.  620,  61  U  B.  A.  458,  83  Am.  St 
Rep.  346;  Bishop  v.  Perrln,  3  Ariz.  350,  29 
Pac.  648. 

In  this  case,  the  language  of  the  general 
statntes  on  appeal  Is  such  as  to  foreclose 
a  construction  broad  enough  to  include  this 
q»ecial  proceeding.  The  statntes  and  parts  of 
statutes  in  point  are: 


Paragraph  1226,  Civil  Code  1013:  "A  Judg- 
ment or  order  In  a  civil  action  or  proceeding  or 
in  a  probate  proceeding  may  be  reviewed  by 
appeal  Bs  prescribed  in  this  chapter,  and  not 

otherwise." 

Paragraph  1227,  Id:  "An  appeal  may  be 
taken  to  the  Supreme  ^urt  from  a  superior 
court  in  the  following  cases:  (1)  From  a  final 
Jadgment  entered  in  an  action  or  special  pro- 
ceeding commenced  in  a  superior  court,  or 
brought  into  a  superior  conrt  from  any  other 
court.  (2)  •  •  •  ^)  •  •  ♦  (4)  •  •  • 
(5)  •  •  •  (6)  From  a  final  order  affecting 
a  substantial  right  made  In  special  proceediogs 
or  upon  a  sommary  application  in  an  action 
after  Judgment.    (7)    ♦    •    • " 

Paragraph  1228,  Id.:  "Every  final  Judgment 
of  a  superior  court  in  any  action  or  proceeding 
originally  brought  In  such  court  or  brought  Into 
that  court  from  another  court,  except  probate 
proceedings,  shall  be  deemed  a  final  Judgment. 
Every  order,  Judgment  ot  decree  of  a  superior 
court  in  a  probate  proceeding  and  every  ovAtx 
other  than  a  final  Judgment  as  above  defined 
shall  be  deemed  an  order,  within  the  meanliw 
of  this  chapter." 

If  the  Judgmoit  sought  to  be  reviewed  Is 
not  one  of  the  kind  described -above,  the  gen- 
eral law  <m  appeala  does  not  ^pply.  Only 
Uuwe  Judgments,  or  orders  in  dvll  actions 
or  proceedbigs,  may  be  reviewed  for  which 
the  statute  has  made  provlslcHi.  The  appeal, 
to  be  sure,  Is  from  a  flnal  Judgment,  but  it  IS 
not  a  "final  Judgment  entered  in  an  action  or 
spedal  proceeding  commenced  in  a  superior 
court,  or  brou^t  Into  a  superior  court  from 
any  other  court"  It  la  an  appeal  from  a 
final  Judgment  entered  In  a  special  proceed- 
ing brought  into  the  superior  court  of  Mo- 
have county  from  tbe  board  of  equallzatlra 
of  that  county.  A  board  of  equalizatim  is 
not  a  court,  even  though  In  some  cases  it  may 
exercise  Judgment  and  discretion.  There- 
fore it  is  plain  that  the  terms  of  subdivision 
1,  S  1227,  supra,  do  n»t  comprehend  the  Judg- 
ment from  which  this  appeal  Is  prosecuted. 
And  should  we  oondlude  that  the  "final  or- 
der" mentioned  In  subdivision  6,  supra,  Is  the 
equivalent  to  "final  Judgment,"  still  that  sub- 
division undoubtedly  has  application  to  "a 
final  order  affecting  a  substantial  right  made 
In  a  special  proceeding"  "commenced  In  the 
superior  court  or  brought  into  a  superior 
court  from  any  other  court"  In  fact,  It 
would  seem  that  all  the  orders,  Judgments, 
and  decrees  mentioned  In  paragraph  1227 
must  be  orders,  Judgments,  and  decrees  en- 
tered In  the  superior  court  in  actions  or  pro- 
ceedings commenced  therein  or  brought  to 
that  court  from  some  other  court  These 
words  of  original  Jurisdiction  pervade  the 
whcAe  of  section  1227,  and  limit  the  appellate 
Jurisdiction  of  this  court  to  a  review  of  or^ 
ders  and  Judgments  In  actions  originating  In 
a  court  of  statutory  or  constitutional  crea- 
tion. 

Paragraph  1228,  supra,  defines  "final  Judg- 
ment" as  a  Judgment  entered  In  an  action 
originating  In  the  superior  court  of  one 
brought  to  that  court  from  another  court, 
and  every  other  order,  Including  orders,  Judg- 
ments, and  decrees  of  a  superior  court  in 
probate  proceedings,  la  defined  aa  an  "ordw." 
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Therefore  a  "final  otder,"  as  ased  In  BubdlTl- 
sion  6,  Is  to  be  treated  on  appeal  DOt  as  a 
^'flnal  Judgment,"  but  as  an  "order."  This 
appeal  Is  not  from  an  order  or  final  order. 
It  la  from  the  Judgment  We  cannot  treat 
the  Judgment  as  a  '*final  order  affecting  a 
snbstantlal  right  In  a  special  proceeding"  to 
aid  the  appeal,  for  the  reason  that  the  spe- 
cial proceeding  did  not  originate  in  any  court 
known  to  the  laws  of  Arizona.  In  the  very 
liberal  effort  by  the  Legislature  to  provide 
for  appeals  from  all  kinds  of  orders,  Judg- 
ments, and  deorees,  it  evidently  had  In  view 
actions  and  proceedings  of  court  origin  only, 
and  not  proceedings  originating  In  a  board 
of  equalization. 

[3]  It  may  be  su^fested  that  the  Con- 
stitution Itself  confers  Jurisdiction  of  this 
appeal.  Section  4,  art  6,  of  that  instrument, 
provides: 

"It  (Supreme  Court)  shall  have  appellate  Ju- 
risdiction in  all  actionfl  and  proceedings,  but  ita 
appellate  jurisdiction  shall  not  extend  to  civil 
actions  at  law  for  recovery  of  money  or  personal 
property  where  the  original  amount  in  contro- 
versy, or  the  value  of  the  property,  does  not 
exceed  the  sum  of  two  hundred  doUars,  unless 
the  action  involves  the  validity  of  a  tax,  im- 
post, asseasmeut,  toll,  municipal  fine,  or  stat- 
ute." 

It  may  be  seriously,  indeed  suecessftilly, 
questioned,  as  to  whether  the  word  "proceed- 
ings" as  it  occurs  in  the  above  constitutional 
provision  is  all-embracing  enough  to  include 
a  special  proceeding  originating,  as  this  one 
does,  before  the  county  board  of  equalization. 
The  more  natural  construction  of  the  word 
would  be  to  limit  Its  meaning  to  proceedings 
of  court  origin  as  we  think  the  L^islatnre 
has  done. 

But  conceding  for  the  sake  of  the  argument 
that  the  word  is  comprehensive  enough  to 
cover  this  and  like  proceedings,  we  find  the 
Supreme  Court  rested  with  appellate  juris- 
diction. That  is,  it  has  power  to  hear  and 
determine  the  controversy  and  may  do  so, 
provided  the  legislative  branch  of  the  govern- 
ment has  devised  a  procedure  or  method  of 
bringing  it  before  the  court  There  is  a  dif- 
ference between  appellate  Jurisdiction  and 
the  right  of  appeal.  The  constitutional  ap- 
pellate Jurisdiction  cannot  be  taken  from 
the  court  but  it  may  lie  dormant  nntU  the 
Legislature  points  out  when  and  how  It  may 
be  called  Into  life.  It  is  not  self-execut- 
ing. The  above-quoted  part  of  section  4, 
art  6,  of  our  Constitution,  is  taken  almost 
word  for  word  from  the  Washington  Consti- 
tution. In  Western  American  Co.  v.  St.  Ann. 
Co.,  22  Wash.  158,  60  Pac.  158,  it  was  in- 
sisted that  this  provision  conferred  upon  the 
Supreme  Court  the  power  to  hear  the  appeal 
without  legislative  aid.  The  court  took  the 
contrary  view,  holding  that: 

"In  the  absence  of  a  prescribed  method  of 
appeal,  designated  either  by  the  Legislature  or 
by  the  rules  of  the  court,  an  appeal  cannot  be 
entertained." 

The  New  Mexico  Constltatloa  provides 
(section  2,  art  6)  that: 


"The  appellate  JuiisdictiMi  of  the  Saprone 
Court  shall  be  coextensive  with  the  state,  and 
shall  extend  to  all  final  judgments  and  deci- 
sions of  the  district  courts." 

And  in  the  case  of  State  v.  Chacon  (N.  M.) 
145  Pac.  125,  it  was  decided  that  this  prcvl. 
slon  simply  defined  the  appellate  Jurisdic- 
tion of  the  Supreme  Court  of  that  state  and 
did  not  undertake  to  grant  a  right  of  appeal 
to  that  court  In  support  of  the  court's  con- 
struction of  the  New  Mexico  constitutioual 
provision,  which  in  effect  Is  the  same  aa  ours, 
the  court  cites  In  its  (qiinlon  ft  long  list  of 
cases,  all  of  which  sustain  that  construction. 

[4]  There  Is  another  consideration  of  this 
kind  of  proceeding  that  convinces  us  that 
we  are  without  Jurisdiction  of  this  appeal. 
The  departments  of  state  are  divided  into 
three — the  executive  the  Judicial,  and  the 
legislative.  Section  11,  art.  fi,  oC  the  Goa- 
stituUon  provides  that: 

"The  manner,  method  and  mode  of  assessing, 
equalizing  and  levying  taxes  in  the  state  of 
Arizona  shall  be  such  as  may  be  prescribed  by 
law." 

Assessment  of  taxes  and  valuations  of 
property  are  subject-matters  expressly  under 
the  control  and  supervision  of  the  legislative 
department,  made  so  by  the  organic  law. 
It  would  properly  belong  there  without  the 
grant  contained  in  the  Constitution,  as  taxa- 
tion has  always  been  recognized  a  subject  of 
legislation.  When  the  Legislature  has  pro- 
vided a  system  by  which  the  property  in  the 
state  is  to  be  assessed  and  valued  for  pur- 
poses of  taxation,  that  system  limits  the 
powers  and  actions  of  assessing  and  equaliz- 
ing officers  to  its  provisions.  It  la  for  the 
Legislature  to  prescribe  the  manner,  method, 
and  modes  of  assessing  and  equalizing  and 
taxing  property.  It  has  a  wide  power  and 
discretion.  It  has  provided  In  this  state  that 
property  shall  first  be  listed  and  valued  by 
assessors;  that  It  shall  then  be  equalized  by 
a  board  of  equalization,  and  then.  If  the  tax- 
payer is  dissatisfied  with  the  assessment  as 
fixed  by  the  board  of  equalization,  he  may 
appeal  to  the  superior  court,  but  it  stops 
there.  As  Is  said  in  Macbln  v.  Taylor  Conuty 
Court  38  W.  Va.  338,  18  S.  B.  632: 

"The  taxpayer  is  confined  to  the  redress  ac- 
corded by  the  Legislature  in  its  grace ;  and  this, 
because  it  is  matter  of  taxation  confided  ex- 
clusively to  the  Legislature,  which  can  give  just 
such  remedy  for  correction  or  none,  aa  it  deems 
proper;  and,  the  matter  being  legislative  and 
not  Judicial,  the  courts  cannot  interfere. 
Cooley,  Tax'n,  628,  529;  Insurance  Co,  v. 
Pollak,  75  lU.  282;  2  Deaty,  Tax'n.  623; 
Wade  V.  Commissioners,  74  N.  C.  81:  Stewart 
T.  Maple,  70  Pa.  221:  International,  etc,  R. 
Co.  V.  Smith  Co.,  54  Tex.  2;  Gilpatrick  v.  In- 
habitants, 57  Me.  277,  and  cases  cited;  Os- 
born  V.  Inhabitants,  6  Pick.  [Mass.]  98.  •  •  • 
The  L^islature  having  accorded  to  the  taxpay- 
er an  appeal  from  the  county  coart  Co  the 
circuit  court,  and  provided  for  no  appeal  to 
this  court  negatives  an  intent  to  allow  an  ap- 
.peal  to  this  court  It  knew  that  without  an 
allowance  of  such  appeal  none  conid  be  had. 
Tbere  is  good  reason  for  the  omission  to  con  ceil© 
sndt  appeal.  The  act  grants  an  appeal  from  the 
commiasiouer  to  the  county  court  and  tnn  It 
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to  tbe  drcait  court.  Should  It  go  farther,  asd 
allow  application  to  this  eoart.  and  thus  enable 
erery  one  dispoaed  to  liUeate  his  assessment 
so  far,  aad  In  large  measure  hamper  and  em- 
barrass tbe  collection  of  revenue  necessary  for 
the  operation  of  goveniment?"   2  B.  C.  L.  30. 

[I]  Paragraph  4887,  supra,  gives  tbe  right 
€st  appeal  from  the  deolsIoD  of  the  board  of 
equalization  to  the  superior  court  to  tbe  tax- 
payer only.  The  connty  cannot  appeal  from 
their  dectelons.  The  relief  from  an  exces- 
^Te  or  erroneous  assessment  by  tbe  assess- 
ing and  eqnallzlng  officer  may  be  sought  by 
the  dtssaUsfied  taxpayer.  The  relief  is  not 
open  to  a  dlssatiBfled  county.  The  connty 
conld  neither  appeal  from  the  decision  of  tbe 
board  of  ec|tiaIlzation,  nor  from  the  verdict 
and  Judgment  In  the  superior  coort.  Like 
a  dissatisfied  taxpayer,  It  must  be  content 
to  acc^  the  remedies  given  it  by  the  legis- 
lature, and,  If  no  remedies  are  c^n  It,  still 
It  cannot  complain. 

Tbe  motion  to  dtsmtss  the  appeal  Is 
granted. 

FRANKLIN  and  OUNNINOHAlf,  JJ.,  oon- 
cnr. 


SHARPLES  V.  DUVALL.    (No.  1421.) 
(Sapreme  Ooort  of  Arizona.    June  19,  1916.) 

1.  New    Trial  ^105— Qsoukos— Newxt 

DiRCOvnXD  EVIDINOE. 

Plaintiff  brought  suit  to  recover  certain 
diarea  of  Btock^  on  the  ground  that  the  owner 
thereof  had  failed  to  comply  with  his  agree- 
nent  to  finance  the  corporation.  Defendant 
claimed  that  the  stock  was  delivered  to  him 
QDtright  as  a  bonus.  Hold,  that  newly  discov- 
ered eridence,  consisting  of  statements  In  a  let- 
ter that  plaintiff's  actions  had  been  criticized 
for  giving  defendant  the  stock  before  fnlfUling 
his  agreement,  was  not  sufficient  to  justify  a 
new  trial  after  verdict  for  defendant;  it  not 
tending  to  explain  the  terms  of  tbe  contract 
bat  being  merely  in  Impeachment 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  SS  188,  221-223,  229;   Dec  Dig. 

2.  EviDEncB  «=9222— Aduissions— Bt  Pas- 
ties. 

In  an  action  to  recover  corporate  stock, 
evidence  that  plaintiff  stated  that  he  was  oblig- 
ed to  give  defendant  the  stock  as  a  bonna  at 
the  time  of  the  execution  of  the  contract  was 
admissible  as  showing  the  constraction  of  the 
coDtract  by  a  party  thereto,  and  as  being  a 
statement  against  interest. 

^[Ed.  Note.— Fbr  other  cases,  see  Evidence, 
Cent  Dig.  i|  786-SOO.  8OS-SO8;  Dec.  Dig! 
^222.] 

8.  New  Tbial  ®=108— Geoukdb— Contba- 
McTiNo  TesnuoNT. 
PlaintiS  brought  suit  to  recover  corporate 
■tock,  alleging  that  such  stock  was  delivered 
to  defendant  in  consideration  of  a  contract  to 
finance  the  corporation.  A  motion  for  a  new 
thai  was  made  by  plaintiff  on  the  gronnd  of 
nevly  discovered  evioence,  consisting  ot  a  state- 
ment in  a  letter  that  defendant's  witness  criti- 
cized plaintiff's  actions  in  giving  defendant  the 
stock  before  his  agreement  was  fnlfilled.  Held, 
that  such  statement,  if  substantiated,  would  not 
■ufficiently  contradict  evidence  already  given  as 


to  the  contract  to  constitute  ground  tar  a  new 
trial. 

[Ed.  -Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  31  226,  227;  Dec  l!>ig.  <^108.] 

Appeal  from  Superior  Ck>urt,  Santa  Cruz 
County;  \V.  A.  O'Connor,  Judge. 

Action  by  Wm.  B.  Duvall  against  Philip 
M.  Sharpies.  There  was  a  judgment  for 
defendant,  a  new  trial  was  granted,  and  de- 
fendant appeals.  Reversed  and  remanded 
with  directions. 

Sellm  M.  Franklin,  of  Tucson,  and  Cass  & 
Sauies,  of  Douglas,  for  appellant.  Eugene  S, 
Ives,  of  Tucson,  and  Frank  J.  DufEy,  of 
Nogalea,  for  appellee. 

CUNNINGHAM,  J.  The  appellee,  as  plain- 
tiff, commenced  this  action  to  recover  from 
the  appellant,  as  defendant,  750,000  shares  of 
the  capital  stock  of  the  Cerro  Cobre  Devel- 
opment Company,  a  corporation,  upon  the 
grounds  that  a  certificate  for  such  shares  of 
stock  was  caused  to  be  issued  to  defendant 
by  plaintiff  in  consideration  of  defendant's 
promise  to  purchase  150,000  shares  of  the 
treasury  stodc  of  said  corporation  at  the 
price  of  10  cents  per  share,  paying  therefor 
$15,000,  and  to  finance  said  corporation,  and, 
failing  to  finance  such  corporation,  defend- 
ant, Sharpies,  promised  to  return  the  said 
750,000  shares  of  stock  to  plalntlCT.  It  la  al- 
leged that  the  defendant  performed  a  part  of 
the  agreement,  that  is,  it  la  admitted  he 
purchased  the  150,000  shares  of  stock  and 
paid  therefor  $15,000;  but  It  is  averred  that 
he  failed  and  refused  to  finance  the  corpora- 
tion, and  failed  and  refused  on  dmand  to 
return  the  said  750,000  shares  of  stock  to 
plaintiff.  Plaintiff  demands  a  return  of  the 
stock  as  promised.  The  defendant  denies 
the  contract  as  set  forth  In  the  complaint, 
and  alleges  that  the  contract  actually  made 
was  to  the  effect  that  plaintiff  agreed  to 
give  the  defendant  as  a  bonus  750,000  shares 
of  plaintiff's  Individual  promoter's  stock,  In 
consideration  of  defendant's  purchase  of  150.- 
000  shares  of  Cerro  Cobre  treasury  stock  at 
10  cents  a  share,  paying  therefor  $15,000,  and 
alleges  that  defendant  did  purchase  said 
150,000  shares  of  treasury  stock  and  paid 
therefor  $15,000.  and  that  plaintiff  delivered 
to  him  the  said  750,000  shares  of  promoter's 
stock  as  a  bonus,  all  as  agreed.  The  cause 
was  tried  to  the  court,  and  upon  findings  of 
fact  made  by  the  court,  judgment  was  en- 
tered lor  the  defendant.  The  plaintiff  moved 
for  a  new  trial,  assigning  the  usual  grounds 
for  the  motion,  and  later  amended  his  mo- 
tion for  a  new  trial  by  adding  thereto  tbe 
ground  of  evidence  newly  discovered.  The 
manner  In  which  the  evidence  was  discover- 
ed is  described  as  discovered  through  a  letter 
written  by  H.  G.  Lupoid  to  C.  D.  Ricker,  in 
which  lAipold  stated  to  Ricker  these  words: 

"Ton  criticized  Mr.  Duvall's  actions  in  giving 
Mr.  Sharpies  750,000  shares  of  Cerro  Cobre 


^For  otb«r  cases  taa  same  topic  ood  KBY-NUHBSB  in  all  Ker-Numbered  DigeaU  and  Indufla 
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before  be  fotfilled  bis  aere^ment :  why  repeat  | 
the  same  thins  with  Mr.  Hilands?" 

In  explaining  the  words  "the  same 'thing" 
appearing  in  such  letter  appears  this: 

"We  have  a  contract  with  Mr.  Hilands  and 
will  be  fulfilled  when  the  proper  time  comes  and 
the  company  financed,  but  Mr.  Hilaods  must 
remember  that  his  contract  is  contingent  upon 
the  fulfillment  of  the  contract  with  the  Am- 
sterdam people,  which  up  to  the  present  time 
has  not  been  fulfilled.   •   •   •  " 

The  court  grafted  the  moti<xi  for  a  new 
trial  upon  the  sole  ground  of  the  discovery  of 
such  new  evidence,  and  ordered  a  new  trial. 
From  the  order  so  granting  a  new  trial  the 
defendant  has  appealed. 

The  appellant  alleges  that  the  order  grant- 
ing a  new  trial  was  erroneous  because  such 
evidence  is  pertinent  only  for  the  purpose  of 
impeaching  Chas.  D.  Ricker's  testimony: 
because,  if  received,  sp.ch  evidence  is  not  of 
such  character  as  would  probably  effect  a 
different'  result  on  a  new  trial ;  because  the 
said  new  evidence  is  Inadmissible,  for  the 
reason  it  Is  incompetent,  immaterial,  and 
irrelevant  for  any  purpose ;  and  because  the 
findings  of  fact  and  Judgment  were  supported 
by  a  preponderance  of  the  evidence. 

The  question  of  diligence  in  presenting 
the  newly  discovered  evidence  Is  not  involv- 
ed. The  question  is  whether  the  evidence  is 
of  such  nature  that  it  can  be  admitted  on  a 
new  trial,  and,  if  admissible,  will  it,  when 
considered,  probably  cause  a  different  re- 
sult? 

[1]  The  api>ellee  In  his  motion  alleges  that 
the  newly  discovered  evidence — 
'is  most  material  in  this:  That  at  the  trial 
of  this  action  the  said  Bicker,  as  defendant's 
witness,  testified  in  corroboration  of  the  defend* 
ant  that  the  agreement  between  the  plaintiff  and 
defendant  with  respect  to  the  750,000  sbarea 
of  stock  issued  to  the  defendant,  which  was 
the  subject'matter  of  the  said  case,  was  that 
the  said  stock  should  be  given  to  the  said  de- 
fendant purely  in  consideration  of  his  purchas- 
ing 150,000  shares  of  stock  of  the  same  corpora- 
tion at  10  cents  per  share,  and  that  the  agree- 
ment was  not  as  teatified  to  by  the  plaintiff, 
viz.,  that  the  said  stock  was  issued  to  the  said 
Sharpies  in  conRiderntion  of  his  promise  to 
finance  the  said  Ccrro  Cobre  Development  Com- 
pany. The  substance  of  said  Kicker's  testi- 
mony in  his  own  words  ia  as  follows :  'Q. 
What  did  he  say  at  that  time  the  terms  of  this 
Bfreement  were?  A.  He  said  he  had  to  give 
Mr.  Sharpies  one-half  uf  the  promotion  stock 
of  750,000  shares  to  induce  him  to  put  up  $15,- 
000  for  100,000  shares  of  treasury  stoclc  at  10 
cents  a  share.* " 

This  evidence  does  not  admit  of  the  con- 
struction placed  upon  it  by  the  appellee  In 
bis  motion.  The  answer  is  not  responsive 
to  the  question  asked,  viz.:  "Q.  What  did 
ha  [Duvall]  say  at  that  time  the  terms  of 
this  agreement  were?"  The  witness  In  reply 
to  the  question  did  not  pretend  to  state  the 
t«nus  of  the  Sharpies  contract  as  he  was 
asked  to  do,  but  answered  the  question  by 
stating  what  Duvall  had  said  to  the  witness 
as  the  effect  of  the  Sharpies  contract,  viz.: 

"He  said  he  had  to  give  Mr.  Sharpies  one-bait 
the  promotion  stock  of  7S0,O00  shares  to  induce 
him,^'  etc. 


BEPOSTEB  (Ariz. 

I  Therefore  the  projiosed  newly  discovered 
'  evidence  is  most  material  to  impeach  that 
statement  of  what  Duvall  said  to  Rlcker  Id 
respect  to  the  Sharpies  contract,  nut  what 
Rtcker  testified  on  the  trial  constituted  tbe 
terms  of  said  contract.  Bicker  did  not  pur- 
port to  detail  the  terms  of  tbe  contract  be- 
tween Duvall  and  Sharpies,  nor  did  he  indi- 
cate in  such  evidence  that  he  knew  the  terms 
of  that  contract  He  simply  stated  what  he 
said  Duvall  told  bim  about  it,  and  what  was 
told  him,  by  his  own  testimony,  amounted  to 
a  statement  by  Duvall  of  tbe  effect  of  tte 
contract  as  Duvall  construed  it,  and  noEblog 
more. 

[2]  Such  statement  coming  from  Duvall  at 
a  time  so  near  tbe  time  the  cootract  was 
made  was  clearly  admissible  for  at  least 
two  reasons:  First,  it  amounts  to  a  cod- 
struction  of  the  contract  by  a  party  to  lU 
and  is  valuable  In  determining  the  meaning 
of  the  contract;  second,  if  considered  as  a 
statement  of  a  fact  or  a  conclusion  of  fact, 
it  is  admissible  because  it  is,  in  effect  a 
statement  against  Interest  In  either  case 
Bicker  says  Duvall  said  to  him  as  quoted, 
and  If  the  newly  discovered  evidence  can  af- 
fect Bicker's  statement,  it  must  go  to  tbe 
question  whether  or  not  as  a  fact  Duvall 
said  to  Bicker  what  Bicker  testified  DuvaU 
said. 

[3]  Appellee  contends  In  his  motion  that  if 
awarded  a  new  trial  he  will  l)e  able  to  show 
by  such  newly  discovered  evidence  "that  the 
said  stock  was  issued  to  the  said  Sharpies  hi 
consideratiou  of  his  promise  to  flnauce  the 
said  Cerro  Cobre  Development  CompaDv," 
averring  that  such  result  will  be  accomplish- 
ed in  the  following  manner: 

"That  it  appears  in  a  copy  of  said  letter 
[newly  discovered!  that  the  said  Bicker  has 
made  statements  ur  a  statement  to  tbe  writer 
thereof,  one  H,  G.  Lupoid,  contrary  to  his  tes- 
timony in  the  trial  of  this  action,  and  corrob- 
orating strongly  the  plaintifTs  testimony  here- 
in; that  upon  another  trial  of  this  action  plain- 
tiff can  secure  the  testimony  of  the  said  Lu- 
poid by  deposition  if  he  ia  unable  to  secure  his 
personal  attendance  at  tbe  trial.  •  •  *  That 
tbe  said  Lupoid  cannot  truthfully  testify  other 
than  consistent  with  tbe  statement  made  in  the 
letter  copied  above.  That  if  tbe  said  testiniony 
of  Lupoid  were  heard" 

— a  different  record  would  be  made,  neces- 
sitating a  different  Judgment  The  statemeut 
contained  in  the  letter  Is  quoted  above,  vi£.: 
"You  criticized  Mr.  Davall's  actions  in  pving 
Mr.  Sharpies  750,000  shares  of  Cerro  Cobre 
before  he  fulfilled  his  agreement;  why  repeat 
the  same  thing  with  Mr.  Hilands?" 

If  Lupoid  should  testify  as  a  fact  that 
Bicker  did  criticize  Mr.  Duvall's  actions  in 
giving  Sharpies  the  stock,  under  the  dr- 
cuuistances  mentioned  in  the  letter,  such  evi- 
dence would,  in  no  conceivable  manner,  tend 
to  establish  the  terms  of  the  Duvall-Sharples 
contract,  the  matter  In  Issue.  Appellee  seems 
to  insist  that  such  fact.  If  established  by 
Lupoid,  would  contradict  Bicker's  evidence. 
It  Is  not  clear  how  such  a  result  would  fol- 
low, but,  conceding  that  I<upold'fl  supposed 
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testimony  would  tend  to  impeach  Kicker's 
stateoieiit,  then  ttie  effect  would  tw  that  it 
would  appear  from  LupcAd'a  teiUmony  on 
I  onr  tiial  that  Dnvall  made  no  such  state* 
ment  to  Rlcker  as  Bicker  testified  was  made 
to  bim  by  DnvalL  So  considered,  lAipold's 
tesdmcniT'  would,  in  Its  nature,  lie  (dearly 
tmpetcblng  testimony.  The  general  rule  is 
tint  a  new  trial  fin  newly  dtscorered  erl- 
dace  of  an  impeaching  character  will  not  be 
granted.  Caialmers  t.  Sheehy.  132  CaL  469, 
6i  PRC.  TOB,  84  Am.  St  Bep.  62;  Brandt  t. 
Krogh.  14  Gal.  App.  39,  lU  Pac  27fi;  Wood 
r.  Hdulton,  146  CaL  817,  80  Fac.  92;  Oriffln 
T.  CarHg.  23  Colo.  App.  31S.  128  Fac.  1126; 
Knaffke  Knoffk^  8  Kan.  App.  857,i  66 
Pac.  320;  and  many  oUier  like  authorities 
niay  be  fbnnd  in  the  reported  caaea 

Appellee  concedes  this  general  rule,  but 
OHitends  that  Uie  newly  dlscoTered  evidence 
mast  be  of  an  entirely  impeaching  diaracter. 
Bad  that,  while  the  newly  discovered  evidence 
bere  in  question  is,  in  a  measure,  impeaching 
IS  to  Bicker's  testimony,  it  successfully  con- 
tradlcts  his  testim<my,  and  as  to  Duvall's 
testimony  sndi  eTtd«iCe  is  cumulative  and 
con-oborative,  and  contradicts  Rlcker,  and 
is  therefore  grounds  fbr  a  new  trial,  dtlng 
from  29  Oyc.  920,  the  role  that  governs  such 
case,  viz.: 

"Newly  discovered  evidence  to  successfull; 
contradict  a  witness  upon  a  material  matter 
may  be  <;fiURe  for  allowug  a  new  trial,  and  it 
is  no  objection  to  such  allowance  that  the  evi- 
dence may  incidentally  impeach  a  witoess." 

This  rule  cannot  ai^ly,  for  the  reason  the 
sole  purpose  of  the  new  evidence  was  to 
show  that  Rlcker'B  teatlmony  was  untrue.  If 
Lupoid  woiild  testify  to  anything  affecting 
the  statement  of  Rlcker,  It  must  he  to  facts 
tending  to  show  that  Buvall  did  not  make 
the  statement  to  Rlcker  that  Rlcker  testified 
he  did  make.   In  no  other  manner  could  Lu- 
poid contradict  Rlcker'a  testimony.    If  the 
purpose  of  Lupold's  testimony  is  to  corrobo- 
rate Duvall,  and  Impeach  Rlcker  because  It 
Is  contrary  to  Rlcker's  testimony,  then  it 
must  tM  that  Duvall  stated  to  Rlcker  that 
Sliarples  was  given  the  stock  in  consideration 
of  his  promise  to  purchase  150,000  shares  of 
treasury  stock  at  10  cents  a  share  and  flnance 
the  Cerro  Cobre.  If  such  is  the  statement  of 
Duvall  that  Lupoid  Is  supposed  to  corrobo- 
rate, and  Incidentally  Impeach,  Rlcker's  tes- 
timony, then  such  evidence  of  Duvall's  state- 
ment would  clearly  be  Inadmissihle  as  pure 
hearsay.   Lupoid  would  not  be  permitted  to 
testis  to  a  self-serving  statement  made  by 
Dnvari,  and  certainly  such  evidence  would 
not  bare  the  marks  of  cumulative  or  corrob- 
orative evidence,  but  would  be  simply  the 
bringing  in  of  a  witness  to  testify  that  Du- 
vall made  the  same  statement  to  the  witness 
and  to  Rlcker  that  he  made  to  the  jury. 


*  Reported  1q  full  In  tbe  PaciflG  Reportar;  re- 
arted  ax  a  memo  ran  dum  declsloQ  without  oplalon 
I  tbe  KansaB  Reports. 


Clearly  ttm  proposed  evidence  would  have 
no  effect  to  canaa  a  dUEerent  Judgment  to 
result  In  the  first  place  it  could  only  tend 
to  eatablEah  an  immaterial  &ct,  vis.,  that  Du- 
vall made  a  atatement  to  witness  Bi^er  dif- 
ferent from  that  teslifled  to  by  Bicker,  aa 
the  effect  of  a  ctmtiact  made  by  Duvall  with 
Sharpies  by  which  Sharpies  acquired  pos- 
sesion of  the  stock,  and  such  dUEerent  state- 
ment so  made  was  s^-servlng  as  Dqvall's 
<qdnlon  of  the  ^feet  of  such  contract 

For  these  realms  the  conrt  erred  in  grant- 
ing the  motUm  for  a  new  trial  upon  the 
grounds  alleged. 

The  order  la  reversed  and  vacated,  and 
the  cause  remanded,  with  iiurtmctlons  to 
deny  the  motion  for  a  new  trial,  and  thereby 
reinstate  the  judgment  rendered,  and  take 
such  further  proceedings  In  the  cause  as  the 
law  reQUlres  to  enforce  the  said  Judgment. 

BOSS,  a  J.,  and  FRANKLIN,  J.,  concur.  • 


BROWN  V.  OESTERBEIGH.    (No.  10566.) 
(Supreme  Court  of  Kansas.  June  12, 1016.) 

fSvUahtu  iy  t/i«  Court.) 
SFICZFIC    PEsrOBUANCB    «sp121  —  CONTBAOT 

TO  Skll  Land  — EviDENOE~StJFriciEltCY 

Against  Deuubbeb. 
In  an  action  for  specific  performance  of  a 
contract  for  the  Bale  of  a  farm,  tbe  issues  and 
plaintitE'B  evidence  examined,  and  held  suffi- 
cient against  a  demurrer  to  the  evideoce. 

(Ed.  Note.— For  other  rases,  see  Specific  Per- 
formance, Cent  Dig.  {|  887-395;  Dec  Dig. 
«=>121.I 

Appeal  from  District  Court,  Dickinson 
County. 

Action  by  Richard  J.  Brown  against  Ed- 
ward Oesterrelch.  From  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and 
remanded,  with  directloira. 

James  Y.  Humphrey,  ot  Junction  City,  for 
appellant  Hurd  A  Hurd,  at  Abilene,  for 
appellee. 

DAWSON,  J.  This  is  en  appeal  from  a 
Judgment  sustaining  a  demurrer  to  plalntlff'a 
evidence  In  a  suit  for  specific  performance 
of  a  .contract  concerning  the  sale  of  a  Dick- 
inson county  farm.  On  September  8,  1918, 
tbe  plaintiff  entered  into  a  written  contract 
with  defendant  for  the  sale  of  plaintiff's 
farm.  In  substance  the  terms  were  fl,000 
cash,  the  assumption  by  the  purchaser  of  a 
$0,600  mortgage  on  the  farm,  the  balance, 
about  $6,120,  "to  be  paid  In  cash  at  the  First 
National  Bank,  Junction  CAty,  Kan.,  on  or 
before  March  1,  1914."  The  plaintiff  agreed 
to  execute  and  deliver  a  warranty  deed  to 
defendant  upon  payment  of  these  sums  of 
money,  and  to  furnish  an  abstract  showing 
good  Utle,  and  to  put  tbe  defendant  in  pos- 
session of  the  farm.  The  plaintiff  also  agreed 
to  pay  all  the  incidental  expenses  of  securing 
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a  renewal  of  tbe  mortgage  loan  on  the  farm 
which  was  to  mature  June  1,  1914.  The 
agreement  also  stipulated  that  the  farm 
should  be  measured  by  the  county  surveyor, 
afid  the  exact  price  should  be  fllO  per  acre 
In  accordance  therewith.  This  survey  was 
completed  on  February  17,  1914. 

The  plaintiff  deposited  his  deed  and  ab- 
stract with  the  First  National  Bank  about 
February  25,  1914.  He  also  made  arrange- 
ments with  the  banker  for  the  renewal  of  the 
mortgage.  Tbe  defendant  failed  to  come  for- 
ward with  the  money  due  at  the  First  Na- 
tional Bank  on  March  1, 1914,  under  tbls  con- 
tract, and  plaintiff  brought  suit  for  specific 
performance.  The  defendant's  answer,  after 
a  general  daital  and  an  admission  of  the  ex- 
ecution of  the  contract  and  the  first  payment 
by  htm  of  $1,000  thereon,  set  up  auctions 
of  false  and  fraudulent  representatloi^  con- 
cerning the  quality  of  the  land,  that  part  of 
it  was  fall  of  stomps,  etc. ;  that  he  had  re- 
lied on  those  representations,  etc.,  and  that 
plaintiff  was  not  able  to  pei^rm  his  part  of 
the  contract;  Hiat  plaintiff  was  not  the 
owner  of  a  clear  title  to  the  land,  nor  able 
to  0ve  good  title,  etc.  At  the  trial  the  plain- 
tiff assumed  the  burden  which  legally  rested 
upon  him,  and  produced  evidence  showing, 
so  far  as  the  case  Is  now  before  us,  good  title, 
and  the  execution  and  deposit  of  the  deed 
with  the  bank  where  defendant's  payment 
was  due  and  payable  March  1,  1914.  He 
proved  by  the  banker  In  control  of  the  mort- 
gage that  arrangements  were  completed  for 
the  extension  of  the  loan  as  per  the  contract 
terms,  by  which  defendant  was  to  execute 
the  necessary  papers  and  idalntlff  was  to 
pay  tbe  Incidental  exjrenses,  avowed  his  will- 
ingness to  proceed  with  the  bargain,  and 
proved  the  default  of  tbe  defendant.  There- 
upon the  defendant  demurred  to  plaintiff's 
evidence.  The  demurrer  was  sustained,  and 
this  brings  the  case  here. 

What  was  tbe  matter  with  plaintiff's  evi- 
dence? That  is  hard  to  say.  Maybe  the 
district  court  did  not  believe  a  word  of  plain- 
tiff's testimony,  but  It  was  sufficient  against 
a  demurrer.  It  Is  suggested  by  counsel  for 
appellee  that  defendant  was  never  notified 
of  tbe  county  surveyor's  measurement.  The 
contract  imposed  no  particular  duty  on  plain- 
tiff concerning  it.  Presumably  it  was  the 
duty  of  both  to  find  out  about  that,  and  par- 
ticularly the  duty  of  defendant,  because  upon 
It  deterinlned  tbe  esact  sum  be  must  pay  over 
at  the  bank  on  March  1st  Were  this  not 
the  case,  it  was  a  matter  of  defense,  which 
be  should  have  pleaded.  It  is  suggested  that 
plaintiff  had  made  no  offer  to  carry  out  the 
provision  for  the  extension  ot  the  mortgage 
loan.  The  proof  is  otherwise ;  and,  moreover, 
there  could  be  no  default  thereon  until  the 
time  of  renewal  should  arrive,  which  was 
June  1,  1914. 

It  Is  also  urged  that  no  deed  waa  tendered. 


It  was  left  at  the  bank  with  the  tjanker  who 
was  to  receive  the  defendant's  payment  It 
was  not  to  be  delivered  until  defendant's 
March  payment  was  made.  The  exchange  of 
cash  and  delivery  of  deed  were  to  be  simul- 
taneous. The  place  wliere  tbe  cash  was  to  be 
paid  was  specifically  designated.  That  was  a 
sufficient  designation  of  tbe  place  where  de- 
fendant might  expect  the  surrender  of  the 
deed.  Moreover,  since  the  appellee  la  main- 
taining a  defense  of  false  and  fraudulent 
misrepresentation,  the  most  strict  and  tech- 
nical tender  of  the  deed  would  have  been  un- 
availing. It  Is  also  urged  that  defendant 
was  not  notified  that  the  deed  had  been  pre- 
pared, or  that  tbe  plaintiff  waa  ready  to  car- 
ry out  his  contract  This  Is  too  fine;  The 
presumptions  were  all  to  that  effect  The 
plaintiff  had  received  the  first  payment  of 
$1,000  from  def^dant,  so  he  could  hardly 
expect  that  the  bargain  would  not  proceed 
according  to  its  terms;  but  no  duty  was  im- 
posed upon  him  to  notify  or  remind  the  de- 
fendant that  plaintiff  was  getting  ready  to 
perform  and  would  expect  the  defendant  like- 
wise to  be  ready  on  March  Ist 

This  case  does  not  call  for  tbe  pronounce- 
ment of  any  new  principle,  nor  need  the  opin- 
ion be  extended  by  trite  repetitions  of  es* 
tabllshed  law.  It  is  reversed  and  remanded, 
with  instructions  to  set  aside  tbe  order  sus- 
taining the  demurrer  to  plaintiff's  evidence 
and  for  further  proceedings  conslstant  there> 
with.  All  the  Justices  cmcurring. 


LIVIOK  ▼.  PIQUA  STATE  BANK. 
(No.  19572.) 
(Sapzeme  Court  of  Kansas.   Jnne  12,  1915.) 

(Sytlahut  hv  the  CourtJ 

MoaTQAGBs  «=»312— Retusai.  to  Ettteb  Sat- 
isfaction —  Penalty  —  VAUDirr  of  Stat- 
ute. 

Tbe  pnynsiona  of  sectlfm  S202,  Graetal 
Statutes  1909,  aathorizinK  a  mortgagor  to  re- 
cover from  the  mortgagee  ^100  damages  for  i«- 
fosing  to  enter  satisfaction  of  a  real  estate 
mortgage,  is  not  in  conflict  with  section  6,  art. 
tf,  of  the  CoDBtitution,  which  declares  that  the 
proceeds  of  fines  for  any  breadi  of  tbe  penal 
laws  Bhall  be  exclusively  applied  to  the  support 
of  common  schools. 

[Ed.  Note.~For  other  cases,  see  Mortgagee: 
Cent  Dig.  $8  930-^1 ;  Dec.  Dig.  «=9312.] 

Appeal   from  District  Court,  Woodson 

County. 

Action  by  G.  H.  Livlck  against  the  Plqua 
State  Bank,  a  corporation.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Q.  B.  Stephenson,  of  Yates  Center,  and  F. 
J.  Oyler,  of  lola,  for  appellant  Lamb  ft 
Hogueland,  of  Yates  Center,  for  appellee. 

PORTER,  J.  Plaintiff  sued  and  reoovered 
judgment  against  the  bank  for  $100  damages 
and  $25  attorney's  fees  under  the  provisions 


>For  otbw  oosM  sw  wub«  toplg  ud  KBT-NUHBSa  la  aU  K«r-Mumbarad  OlflMti  and  lodUM 


Digitized  by 


Google 


KanJ 


WAIiKER  V.  MISSOURI  FAa  BY.  CO. 


of  section  6202,  General  Statutes  1909,  based 
uiwn  tbe  refusal  of  the  bank  to  enter  tsatla- 
faction  of  a  mortgage  upon  real  property. 

Tbe  defendant's  appeal  iBvolres  but  a  sin- 
gle qnestlw.  l%e  defendant  claims  tbat  the 
provision  of  this  section  of  the  statute  which 
autborlzes  the  mortgagor  to  recover  from  tbe 
tnorlgagee  flOO  damages  and  a  reasonable 
attorney's  fee  Is  nnconstltntlonal.  It  Is  in- 
sisted that  tbe  statute  Is  In  conflict  with  sec- 
tion 6,  art.  6,  of  the  Constitution,  which  pro* 
Tides  that: 

"The  proceeds  of  fines  for  any  breach  ot  the 
penal  laws,  shall  be  exclusively  applied  in  the 
several  counties  in  which  the  money  is  paid  or 
fines  collected,  to  the  support  of  common 
schools." 

The  defendant  relies  upon  tbe  case  of 
Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  22  Kan. 
1,  where  an  act  of  the  X^egislature,  giving  to 
an  informer  who  has  sustained  no  loss  one< 
half  of  the  proceeds  of  the  penalty  recovered 
agniiist  a  railway  company  for  violating  a 
statute  requiring  railroad  companies  to  ring 
a  dell  or  sound  a  whistle  at  each  crossing  of 
every  traveled  public  road  or  street,  was  held 
to  conflict  with  this  provision  of  the  Consti- 
tution. The  Judgment  provided  tbat  one 
half  thereof  was  to  be  paid  to  Sanders  (who 
eued  in  tbe  name  of  the  state),  and  the  other 
half  to  tbe  school  fund  of  the  county.  It 
was  said  In  tbe  syllabus: 

"All  the  proceeds  of  penalties  imposed  as  pun- 
iebment  for  a  breach  oi  a  penal  statute  (and  not 
imiKieed  as  damages  where  loss  has  been  sus- 
tained) must  *be  exclusively  applied  to  the  sup- 
port of  common  schools.' "  SyL  1. 

The  defendant  argues  that  the  statute  must 
be  construed  by  Its  effect,  and  not  by  tbe 
name  which  the  Legislature  gives  to  It,  and 
that  tbe  ruling  In  Atchison,  T.  &  S.  F.  R.  Co. 
T.  State,  supra,  means  that  where  no  actual 
loss  has  been  sustained  the  recovery  Is  a 
fine,  and  tbat  tbe  statute  In  Question  here  In 
terms  authorizes  the  mortgagor  to  recover 
9100  regardless  of  whether  he  has  In  fact 
sustained  a  cent  of  damages.  There  Is  notb- 
hig  in  the  case  to  uphold  the  defendant's  con- 
teution.  The  opinion  recognized  tbe  clear 
dbitlnctlon  between  "penal  laws,"  In  which 
tbe  penalty  Is  Imposed  as  a  punishment,  and 
laws  where  the  i^enalfcr  Is  Intended  as  com- 
pensation for  loss  or  damages  sustained. 
Justice  Valentine,  speaking  for  the  court, 
used  this  language: 

"Tbe  words  'penal  laws,*  as  used  In  the  Con- 
nitution,  evidently  mean  laws  for  the  breach  of 
whi(!h  a  penalty  is  imposed,  and,  if  this  penalty 
ii  irapoBed  merely  as  punishment,  the  penalty 
is  a  liDe.  The  Legislature  may  give  damiu<-s 
vherever  loss  has  been  sustained.  It  may  even 
give  oibanced  damages,  double  damages,  treble 
damnges,  exemplary  damages,  and  remote  as 
veil  as  proximate  damages;  but  these  are  all 
damages  because  of  loss  sustained,  and  not 
merely  punishment  for  some  lirowch  of  the  penal 
laws.  It  has  often  been  questioned,  however, 
whether  the  Legislature  could  give  as  damages 
soon  than  mere  compensatioo  for  the  loss  sus- 
tained. If  it  were  a  new  question,  the  courts 
would  probably  at  the  prcse&t  day  hold  that  the 


Legislature  could  not  do  so.  The  Legislature 
may.  also  give  costs,  such  as  officer's  fees,  wit- 
oess'  fe^  attorney's  fees,  etc.;  but  these  are 
also  givm  as  compei^don  tor  loss.  The  Leps- 
lature  may  also  give  interest,  or  enhanced  dam< 
agea  or  penalties,  in  the  nature  of  interest;  but 
this  is  also  done  upon  the  principle  of  siving 
compensation  for  loss."    Page  IS  of  22  Kan. 

The  statute  in  question,  or  one  substantial- 
ly the  same,  has  been  in  tbe  laws  of  Kansas 
since  the  Bogus  Statutes  of  1S55.  Tbe  Qrst 
provision  was  for  a  forfeiture  to  tbe  aggriev- 
ed party  of  10  per  cent,  upon  the  amount  of 
the  mortgage.  Section  23,  c.  114,  Stat  Kan. 
Territory  1855.  In  1862  the  statute  was 
changed,  and  practically  the  same  provision 
of  the  present  statute  was  adopted,  malting 
the  mortgagee  liable  to  the  mortgagor  or  his 
grantee  or  heirs  In  the  sum  of  SIOO.  Section 
3,  c.  151,  Comp.  Stat.  18G2.  The  present  stat- 
ute has  been  in  existence  since  1SS9.  Chap- 
ter 175,  Laws  1889.  Tbe  statute  is  not  open 
to  the  same  objection  that  was  raised  against 
the  act  ouder  consideration  In  Atchison,  T.  & 
S.  F.  B.  Co.  V.  State,  22  Kan.  1.  There  the 
statute  provided  that  any  Informer  could  re- 
cover. Here  tbe  right  of  recovery  Is  limited 
to  those  who  It  is  presumed  have  sustained 
damages  by  tbe  negligence  of  tbe  mortgagee 
to  satisfy  tbe  mortgage. 

In  Tucker  v.  Railway  Co.,  82  Kan.  222,  108 
Pac.  SO,  tbe  court  had  under  consideration 
the  provisions  of  an  act  to  establish  maxi- 
mum rates  for  transporting  crude  oil  and 
forbidding  rebates  and  providing  penalties 
for  Its  violntion.  Chapter  S53,  Laws  1905 ; 
sections  7163-71G5,  Gen.  Stat.  1909.  Tbe 
same  contention  was  made  there  that  the  pro- 
vision of  tbe  net  making  the  railway  com- 
pany guilty  of  a  violation  liable  to  any  per- 
son Injured  thereby  In  the  sum  of  $500  as 
liquidated  damages.  Tbe  act  made  the  giv- 
ing of  rebates  a  misdemeanor  punishable  by 
fine  and  imprisonment,  but  It  was  ruled  in 
that  case: 

"The  damages  recoverable  by  an  aggrieved 
shipper  tmder  the  act  referred  to  do  not  consti- 
tute a  fine  for  tlie  breach  of  a  penal  law,  which 
must  go  to  the  school  fund  under  section  0  of 
article  6  of  the  Constitution."    Syl.  2. 

It  follows  that  the  judgment  will  be  affirm- 
ed. All  the  Justices  concurring. 


WALKER  V.  MISSOURI  VAC.  BY.  CO.t 
(So.  IdlGl.) 
(Supreme  Court  of  Kansas.    June  12,  1016.) 

(SyUahua  by  the  Court.) 

\.  Rau.boads4=>222— Obstruction  OF  Stbbbt 
Delayino  Ftne  Okpabtmint— Loss  fbom 
FiBE— Liability  of  Bailroad  Coufant. 

Where  the  ordinances  of  a  city  prohihit 
railroads  from  blocking  or  obstmcting  any 
street  for  more  than  five  minutes,  and  entirely 
prohibit  stopping  engines,  cars,  or  trains  on 
certain  streets,  and  where  a  train  is  stopped  on 
one  of  the  last-mentioned  streets  for  the  pur- 
pose of  repairing  the  brake  rigging  on  an  en- 
iiinc  which,  without  negligence  on  the  part  ol 
the  railroad,  is  broken  and  dragging  on  the 
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track  and  liable  to  derail  the  train,  and  the  fire 
department  of  the  city,  unknown  to  the  train- 
men, is  delayed  three  or  four  minutes  in  cross- 
ing the  railroad  track  on  this  street,  and  as  a 
result  property  is  consumed  by  fire,  the  railroad 
is  not  liable  for  the  loss,  if  it  pulls  its  train  oft 
the  street  as  soon  as  it  can  after  it  is  notified 
that  the  fire  department  desires  to  cross  the 
trade. 

[Ed.  Note. — For  other  caaes,  see  Railroads, 
Cent.  Dig.  §8  720-724 ;  Dec.  Dig.  «=3222.] 

2.  Bailboads     €=»246  —  ObbtbuotIon  of 

ijlBEETS— OBDIN  ANCE. 

Under  section  1281  of  the  General  Stat- 
utes of  1909,  cities  of  the  first  class,  having  a 
conunission  form  of  govemmcnt,  have  power 
to  enact  ordinances  prohibiting  trains  from 
blocking  certain  streets  at  any  time,  and  from 
blocking  any  street  for  more  than  five  minutes 
at  one  time. 

TEd.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  SI  758-760:  Dec.  Dig.  «=3246.] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  3.  Walker  against  the  Missouri 
Padflc  Railway  GompaDy.  From  Judgment 
for  plalutUf,  defendant  appeals.  Heversed, 
and  new  trial  granted. 

W.  P.  Waggener  and  A.  E.  Crane,  both  of 
Atchison,  and  David  Smyth,  of  Wichita, 
for  appellant.  Soodera  &  Souders,  of  Wichi- 
ta, for  appellee. 


MARSHALL^  J.  The  plalntlfC  recovered 
Judgment  for  damage  to  his  building  caused 
by  tire.  Ttie  defendant  appeals. 

Tlie  K^olntlfrB  building,  and  furniture 
therein,  were  damaged  by  Are  communicated 
from  another  building,  ^e  fire  was  not 
started  by  the  defaidant  The  defendant's 
train,  standing  on  the  track  five  minntes, 
blocked  Central  avenue,  in  Wichita,  and  de- 
layed the  flre  d^rtment  three  or  four  min- 
utes in  reaching  the  flre.  By  one  ordinance 
of  the  d^,  trainmen  were  prolilblted  from 
blocking  any  street  longer  than  flre  minutes, 
and  by  another  ordinance  they  were  pndilblt- 
ed  from  stopping  trains,  engines,  or  cars,  on 
Central  avenue.  The  tnln  was  stopped  un- 
der the  rule  of  "safety  flrst,"  to  repair  the 
brake  rigging  on  the  locomotive,  which  had 
fallen  down  and  was  dragging  on  the  trade, 
in  which  condition  It  might  derail  some  part 
or  ail  of  the  train. 

The  Jury  made  special  findings  of  fact  as 
follows: 

"Q.  1.  Did  a  locomotive,  with  a  number  of 
cars  attached  to  it.  back  said  cars  north  over 
Central  avenue  and  couple  onto  other  cnra 
which  were  north  of  Central  avenue  at  the  time 
of  the  fire?  A.  1.  Yes. 

"Q.  2.  After  said  cars  had  been  coupled  to- 
gether, did  said  locomotive  start  south  with 
said  cars?    A.  2.  Yes. 

"Q.  3.  Was  said  train  stopped  shortly  after 
it  had  started  south  because  of  the  fact  that  the 
brake  ringing  on  the  locomotive  had  fallen 
down  and  was  dragging  on  the  tracks?  A.  3. 
Ye*. 

"Q.  4.  At  the  time  said  train  stopped  across 
Central  avenue  to  repair  the  brake  rigging  on 
the  engine,  did  any  of  thuse  in  charge  of  said 
train  have  any  knowledge  that  there  was  a 


bnilding  on  fire  west  of  said  crossing?  A 
4.  No. 

"Q.  6.  At  the  time  said  train  was  stopped  to 
repair  said  brake  rigging,  had  the  fire  depart- 
ment reached  said  crossing?    A.  6.  No. 

"Q.  7.  When  those  in  charge  of  said  train  re- 
ceived notice  that  there  was  a  fire  west  of  said 
crossing,  and  that  the  train  blocking  said  sti-eet 
crossing  prevented  the  fire  department  from 
crossing  over  said  crossing,  what  was  there  that 
those  in  ctiarge  of  said  train  could  have  done 
which  they  did  not  do  to  open  said  crossing,  so 
that  it  could  be  used  by  said  fire  department? 
A.  7.  Nothing. 

"Q.  8.  After  said  train  had  coupled  onto 
said  cars,  which  were  north  of  Central  avenue 
crossing,  and  had  started  to  pull  said  cars  over 
said  crossing,  and  then,  after  moving  some  dis- 
tance, stopped  to  repair  said  brake  rigging  on 
said  locomotive,  how  long  did  said  train  at  that 
time  remain  stationary  r    A.  8.  Five  minutes. 

"Q,  9.  At  the  time  said  train  stopped  for  the 
purpose  of  making  temporary  repairs  to  said 
brake  rigging,  bad  the  fire  department  reached 
Central  avenue  crossing?   A.  9.  No. 

"Q.  10.  How  long  was  said  fire  department 
detained  at  said  crossing  by  reason  of  defend- 
ant's train  blocking  the  same?  A.  10.  Three 
or  four  minutes. 

"Q.  How  long  was  Central  avenue  blockaded 
by  defendant's  train?    A.  Five  minutes. 

"Q.  Did  a  member  of  the  train  crew  know 
that  the  fire  department  was  desirous  of  cross- 
ing defendant's  track  on  Central  avenue  to  go 
to  a  fire  whm  the  train  was  on  Central  avenue? 
A.  Yes. 

"Q.  Did  such  member  of  the  train  crew  sig- 
nal the  engineer  to  pull  the  train  away  from 
Central  avenue?    A.  No. 

"Q.  Did  such  member  of  the  train  crew  at- 
tempt to  signal  the  engineer  in  chnrge  of  the 
train  to  pull  the  train  away  from  Central  ave- 
nue?  A.  Yes. 

*'Q.  Was  the  engineer  in  charge  of  the  train 
negligent  in  observ'ing  the  signals  given  by  a 
member  of  the  train  crew?    A.  No. 

"Q.  Did  the  engineer  delay  for  an  unreason- 
able time  in  moving  the  train  from  Central 
avenue?    A.  No. 

"Q.  If  the  train  had  not  obstructed  C^tral 
avenue,  would  the  fire  department  have  saved 
any  part  of  plaintiffs  property  from  being  de- 
stroyed by  fire?    A.  Yes." 

[1]  The  negligence  charged  In  the  [)etitiou 
is  that  the  defendant  blocked  Central  ave- 
nue for  about  ten  minutes,  and  that  this  was 
in  violation  of  the  ordinances  of  the  city  and 
of  the  statutes  of  the  state.  If  there  w&a 
no  legal  justification  or  excuse  for  stopping 
the  defendant's  train  on  Central  avenue,  the 
instructions  of  the  court,  the  verdict  of  the 
jury,  and  the  judgment  are  right  and  prop- 
er; but  on  the  other  baud,  if  there  was  le- 
gal justification  or  excuse  for  stopping  the 
train  with  cars  across  Central  avenue,  the 
defendant  should  not  be  held  liable.  The 
findings  of  the  jury  show  that  the  train  was 
stopped  because  the  brake  rigging  on  the  lo- 
comotive had  fallen  down  and  was  dragging 
on  the  tracks.  The  evidence  shows  that  this 
was  liable  to  derail  the  cars.  In  order  to 
escape  liability  for  stopping  on  Central  ave- 
nue, was  It  necessary  for  the  defendant  to 
pull  Its  train  off  that  avenue,  and  take  the 
chances  of  wrecking  the  train,  destroying  its 
property  and  that  carried  by  It,  and  of  In- 
juring Its  employes  and  others  who  might  be 
near  the  track?   We  think  not   The  train- 
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men  did  nofc  know  of  the  fire.  They  were 
obeying  the  niles  that  the  public  demands 
shall  be  enforced  for  the  protection  of  life 
aud  property.  It  would  not  have  been  negli- 
gence on  the  part  of  the  defendant,  if  its 
train  had  been  wrecked,  without  its  fault,  on 
Central  avenue,  thereby  closing  the  avenue 
of  travel;  neither  would  it  have  been  negli- 
gence for  the  defendant  to  have  stopped  its 
train  on  Central  avenue  to  prevent  an  acci- 
dent which  would  cause  injury  to  person  or 
property;  neither  was  It  negligence  for  the 
dL-feudaut  to  stop  its  train  on  Oeutral  ave- 
nue to  prevent  an  accident  that  might  have 
resulted  iu  Injury  to  life  Or  property.  This 
is  true,  notwithstanding  the  ordinances  of 
the  clt>'.  If  the  ordlnancee  are  construed  so 
as  to  prohibit  stopping  on  Central  avenue  to 
prevent  accidents,  they  are  unreasonable  to 
that  extent 

The  court  Instructed  the  jury,  In  part,  &s 
follows: 

"Tf  you  find  that  the  defendant  stopped  the 
train  in  question  on  Central  avenue,  and  there- 
by obstructed  its  passape.  then  you  are  instruct- 
ed that  such  obstruction,  under  the  evidence 
in  this  case,  violated  the  ordinances  of  the  city 
of  Wichita  and  the  statute  of  Kansas  referred 
to,  without  r^rd  to  whether  the  obstruction 
was  reasonable  or  onreasonable,  accidental  or 
intentional." 

This  was  erroneous  for  the  reasons  above 
set  forth,  and  because  the  state  law  does  not 
profaibit  stopping  on  streets.  Section  7142 
of  the  General  Statutes  of  1909  reads: 

"Each  and  every  railroad  company  or  any 
ccrporatiun  leasing  oc  otherwise  operating  a 
railroad  in  Kansas  la  hereby  prohibited  from 
allowini?  its  trains,  engines  or  cars  to  stand 
upon  any  public  road  within  one-half  mile  of 
any  incorporated  or  unincorporated  city  or 
town,  station  or  flag  station,  or  upon  any  cross- 
ing or  street,  to  exceed  ten  minutes  at  any  one 
time  without  leaving  an  opening  in  the  traveled 
portion  of  the  public  road,  street  or  crossing  of 
at  least  tljirty  feet  in  width." 

This  statute  must  be  so  construed  as  to 
Iiermit  trains  to  stop  anywhere  to  prevent  ac- 
cidents. The  question  of  the  necessity  for 
stopping  the  train  to  prevent  an  accident 
should  have  been  submitted  to  the  Jury. 

[2]  2.  The  defendant  argues  that  the  or- 
dlaances  of  the  city  are  void  because  they 
place  greater  restrictions  on  the  (H>eratlons 
of  trains  than  those  placed  by  the  statute. 
The  city  of  Wichita  gets  its  authority  to  pass 
these  ordinances  from  section  1281  of  the 
General  Statutes  of  1900.  This  section  Is: 

"To  regulate  the  crossings  of  railway  and 
Btreet  railway  tntcks  and  provide  precautions 
and  prescribe  rules  regulating  the  same,  and 
to  rexnlate  the  running  of  street  railways  or 
cars  and  railway  engines  anil  cars  in  the  city, 
and  to  prescribe  rules  relating  thereto  and  gov- 
erning the  speed  thereof:  and  to  make  other 
and  further  provisions,  rules  and  regulations  to 
prevent  accidents  at  crossings  and  on  tracks  of 
railways,  and  to  prevent  fires  from,  engines; 
and  to  require  all  railway  companies  to  erect 
viadncts  over,  or  tnnnels  under,  their  traeks  at 
the  crosBing  of  streets." 

These  ordinances  are  within  this  section 
of  the  statute.  Unless  Uie  powers  granted  by 


this  ^ef^tion  are  in  conflict  with  section  7142 
of  the  General  Statutes  of  1909,  the  ordinanc- 
es must  be  held  valid,  subject  to  the  coa- 
struction  herein  indicated.  Under  section 
7142  of  the  General  Statutes  of  1909,  trains, 
engines,  or  cars  must  not  stand  on  streets 
to  excised  ten  minutes  at  any  one  time  with- 
out leaving  an  opening  for  travel,  but  this 
does  not  prohibit  cities  from  placing  great* 
er  restrictions  on  the  operation  of  trains  to 
keep  its  streets  open  and  to  prevent  acci- 
dents. Section  7142  does  not  say  that  trains 
shall  be  permitted  to  stand  on  streets  for  ten 
minutes.  No  right  is  conferred  by  that  sec- 
tion. It  is  not  necessary  that  the  ordinances 
of  ttie  cit}'  permit  trains  to  block  streets  for 
ten  minutes.  In  cities  of  50,000,  to  perudt 
successive  trains  to  stand  for  ten  minutes 
across  a  busy  street  would  be  a  serious  and 
unnecessary  inconvenience.  The  statute  docs 
not  provide  that  this  shall  be  doue.  Bearing 
somewhat  ou  this  que^itlon  are  Minneola  v. 
Naylor,  84  Kan.  147,  113  Pac.  309,  aud  Stark 
V.  Geiser,  90  Kan.  504,  COG,  135  l  ac.  660. 

The  defendant  also  contends  that  judgment 
should  have  been  rendered  In  Its  favor  ou  the 
nudiugs  and  the  undiiiputed  facts,  and  asks 
that  this  court  direct  judgment  in  its  favor. 
That  we  cannot  do.  The  case  should  be  sub- 
mitted to  a  jury  under  proper  instructions. 

The  Judgment  is  reversed,  aud  a  new  trial 
is  granted.  AU  the  Justices  concurring. 


HOST  V.  UNION  PAa  R.  CO.    (Na  10513.) 
(Supreme  Court  of  Kansas.    June  12,  1915.> 

(Syllahiu  bu  the  Court.) 

1.  lOxPLosiVEs  <6=»12— Injuries  fbou  Blast- 
ing—Bubdeh  OF  PaooF. 

The  rule  announced  in  Chcrryvale  v.  Rtiidy- 
vin,  76  Kan.  285,  91  Pac.  60,  11  L.  R.  A.  (N. 
S.)  385,  that  in  order  to  recover  for  damages 
caused  by  blasting  n^igence  must  be  shown,  is 
followed. 

[Ed.  Note.— For  other  cases,  see  Explosives. 
Cent  Dig.  «  0,  10;  Dec.  Dig.  ®=»12;  NegU- 
gence.  Cent.  Dig.  |  S2.] 

2.  Explosives  <e=>12— Ikjubteb  fbom  Blast- 
ing— SUFFICIENCT  or  EVIDBNOB. 

While  injury  to  the  building  was  not  of  it- 
self proof  of  negligent  blasting,  still,  as  the  evi- 
dence was  such  that  negligence  might  fairly  and 
reasonably  be  inferred  therefrom  the  verdict 
Ending  or  necessarily  implying  n^Ugence  will 
not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent.  Dig.  SS  9,  10:  Dec.  Dig.  «@=»12;  Negli- 
gence, Cent  Dig.  {  32.] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Josephine  Host  against  the  Un- 
ion Pacific  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

R.  W.  Blair,  of  Topeka,  A.  Lu  Berger,  ot 
Kansas  City,  and  a  A.  McGaw  aud  T.  M. 
Ullard,  both  of  Topeka,  for  appellant  B.  A. 
Kope,  of  Kansas  City,  for  aivellee. 
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WEST,  J.  Tbe  plaintiff  sued  for  damages 
to  her  hoii8e  caused  by  blasting  done  by  the 
defendant  In  making  an  excavation  on  Its 
right  of  way  near  where  the  bnlldlng  Is  lo- 
cated. The  petition  alleged  that  the  excava- 
tion was  made  by  drilling  holes  and  filling 
them  with  giant  powder  and  other  high  ex- 
plosives, resulting  In  cracking  the  outer  wall 
of-  her  building,  which  was  of  brick,  and 
causing  the  plastering  to  break  In  places 
and  fall.   It  was  charged  that; 

"By  reason  of  the  careless  and  negligent  acts 
of  defendant,  its  aftent  and  employes,  in  dis- 
charglDg  and  exploding  off  excessive  quantities 
of  ^namite,  giant  powder,  and  other  highly  ex- 
plosive materials  in  close  proximity  to  plaintiff's 
pronrrty,  plaintiff  lias  been  damaged  in  the  sum 
of  $2,000,  for  which  she  asks  judgment" 

The  Jury  were  Instructed  that  the  burden 
of  proof  wag  upon  the  plaintiff  to  prove  tbe 
negligence  alleged,  and  that  such  negligence 
could  not  be  presumed,  but  might  be  Inferred 
from  facts  and  circumstances.  The  plaintiff 
recovered,  acd  the  defendant  appeals  and  as- 
signs error  In  overruling  Its  demurrer  to 
plalntifTs  evidence,  In  denying  the  motion 
Tor  a  new  trial  and  its  request  to  direct  a 
rerdlct;  Its  theory  being  that  no  negligence 
vas  proved,  and  hence  no  recovery  can  be 
had. 

[t]  The  rule  In  Cherryvale  v.  Studyvln, 
i-e  Kan.  285,  91  Pac.  60,  11  L.  K.  A.  (N.  S.)' 
iS5,  is  reUed  upon.  In  that  case  It  was  de- 
cided that  as  a  general  proposition,  when- 
ever an  Individual,  corporation,  or  municipal- 
ity has  the  right  to  do  and  does  a  work  of 
this  character,  and  injury  results  without 
trespass,  the  Injured  party,  in  order  to  re- 
cover, must  allege  and  prove  that  the  injury 
resulted  from  negligence  in  the  doing  of  the 
work.  There  is  no  disposition  to  depart  from 
tbe  result  thus  stated,  and  hence  the  theory 
contended  for  by  the  plaintiff  that  recovery 
may  be  bad  in  the  abaenoe  ot  n^Ugenoe  can- 
not be  approved. 

[2]  A  careful  examination  of  tbe  record, 
however,  leads  to  the  conclusion,  like  that  In 
■  tbo  Studyvln  Case,  that  Uie  evidence  did 
In  fact  warrant  the  jury  In  finding  the  de- 
fendant negligent  Although  a  permit  had 
been  procured,  and  although  In  a  technical 
sense  no  express  negligence  was  speclflcally 
described,  still  the  plaintltt  testified  in  sub- 
stance that  the  blasting  had  been  going  on 
for  several  mwiths,  and: 

"When  the  blasting  was  going  on  one  day,  I 
was  Inside  the  building  and  felt  the  floor  raisinf; 
when  the  blasts  went  off.  This  was  the  last 
heavy  lilaating  tbey  did.  It  cracked  a  wide  strip 
around  the  ceiling,  wtiich  is  there  to  this  day. 
Then  they  blasted  again  and  cracked  it  again. 
The  crack  appeared  both  in  the  ceiling  and  the 
wall,  and  tbe  ijlastering  is  loose  now.  This  was 
one  afternoon  about  4  o^dock.  It  seemed  to  be 
an  extra  heavy  blast" 

Another  witness  testified  that  she  was 
In  the  bnlldiiig  when  the  blast  Just  described 
was  set  off,  and  that  It  shook  the  whole 
building,  and  that  the  windows  shook.  A 


fair  inference  from  this  la  that  on  the  day 
In  question,  after  a  long  continuance  of  the 
work  in  a  careful  manner,  excessive  charges 
of  explosives  were  used ;  that  Is,  charges  un- 
necessary and  carelessly  excessive  resulttng 
In  damage.  This  does  not  mean  that  it  is  a 
case  of  res  Ipsa  loquitur,  or  that  the  mere 
fact  of  Injury  is  proof  of.  negligence.  It 
simply  means  that,  after  proceeding  with 
the  work  for  a  long  time  without  Injury,  all 
at  once  on  the  day  in  question,  althougb 
nearer  the  building  than  formerly,  what  ap- 
peared to  be  an  extraordinary  amount  of  ex- 
plosives was  used,  resulting  In  injury  to  tbe 
building,  and  that  from  the  whole  situation 
thus  presented  negligence  at  that  time  might 
fairly  and  rea^nably  be  Inferred. 

The  Jury  viewed  the  premises  and  lie.ird 
the  testimony,  and  in  accordance  with  the 
clear  instructions  of  the  court  found  that 
the  work  had  been  negligently  done.  Giving 
the  testimony  and  the  inferences  to  be  drawn 
therefrom  due  weight  and  eonsIderatloD.  It 
cannot  be  said  that  there  was  an  entire  fail- 
ure to  show  negUgeuce,  and  therefore,  within 
the  rule  of  Cherryvale  v.  Stodyvin,  the  ver 
diet  must  be  upheld. 

The  Judgment  la  affirmed.  All  th^  Jostleea 
concurring. 

AULTMAN  &  TAYLOR  MACHINERY  CO.  v. 
SCIIIIiRKOLK.   (No.  10525.) 
(Supreme  Court  of  Kansas.  June  12, 1910.) 

(Syttabua  ly  the  Court.) 

1.  Sales  ®=»53— Co xra act— Fraud  —  Estop- 
pel— Question  fob  uurt. 

One  who,  after  contracting  to  buy  an  en- 
gine, subject  to  inspection,  examines  all  of  it  ex- 
cept the  fire  box,  and  omits  to  examine  that  be- 
cause be  could  not  do  so  without  soiling  his 
clothes,  is  not  as  a  matter  of  law  precluded  from 
relying  upon  statements  fraudulently  made  to 
him  by  the  seller  regarding  its  condition,  or  from 
making  such  atatements  the  basis  of  a  rescission 
of  the  contract  for  fraud.  Whether  a  sufficient 
reason  existed  for  omitting  a  complete  inspection 
is  a  question  of  tact  to  be  determined  upon  all 
the  cfrcamstanceB  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  14&-151 ;  Dec.  DiiTfeiS.] 

2.  Sales  4aBl26— Rbscissioh  fob  Fsaud  — 

EVIDSMCB— QimsnON  FOB  JUBT. 

The  evidraice  held  not  to  show  conclusively, 
as  a  matter  of  law,  that  the  election  of  a  buytr 
to  rescind  a  contract  of  sale  for  fraud  was  not 
made  with  sufficient  promptness  to  be  effective. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.      313-317;  Dec.  Dig.  «=>126.] 

3.  Evidence  €=»442— Wabbastt— Oral  Ref- 
besektatioits. 

Where  a  written  ecmtract  of  sale  is  com- 
plete, and  covers  tbe  matter  of  warranty,  tbt 
buyer  cannot  rely  upon  prior  or  contempo- 
raneous oral  representations  as  to  the  condition 
ot  the  property  as  constituting  n  warranty. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S3  1874-1807 ;  Dec.  Dig.  «=»442.1 

Appeal  from  District  Court,  Washington 

County. 

Action  by  the  Aultman  4  Taylor  Machtoery 
Company  against  E.  Sdiierkolk.    From  a 
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Judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

J.  B.  Hyland  and  Charles  Smith,  both  of 
Washington,  Eao.,  and  Pulslfer  &  Hunt,  of 
Concordia,  for  appellant.  Edgar  Bennett,  of 
Washington,  Kan.,  and  Thea  H.  Polack,  of 
Marjsvllle,  for  appellee. 

MASON,  J.  On  January  2,  1912,  the  Ault- 
man  &  Taylor  Machinery  Company  brought 
replevin  against  B.  Schlerkolk  for  the  recov- 
ery of  a  quantity  of  machinery  on  which  it 
had  a  chattel  mortgage.  Judgment  was  ren^ 
dered  for  tbe  defendant,  and  the  plaintiff  ap- 
peals. 

The  mortgage  was  for  $2,406.  Of  this 
amount,  |1,S00  represented  the  purchase 
price  of  an  engine  bought  by  the  defendant 
from  tbe  plalntia.  The  defendant  maintain- 
ed that  be  had  been  induced  to  buy  it  by 
fraudulent  representations  concerning  It,  that 
he  had  rescinded  tbe  contract  of  purchase, 
and  that  the  credit-  to  which  he  was  entitled 
on  this  account  together  with  payments  that 
had  been  made,  was  sufficient  to  wipe  out 
the  mortgage  debt.  The  principal  contro- 
versy is  whether  the,  evidence  justified  a 
finding  of  frand  and  rescission. 

[1]  Tbe  engine  was  sold  under  a  contract 
written  npon  one  of  the  company's  printed 
forms,  which  included  a  miinber  of  epedflc 
warranties,  with  provisions  that  the  company 
should  be  given  certain  notice  of  any  defects, 
and  opportunity  to  make  repairs.  The  engine 
was  described  as  secondhand,  and  the  con- 
tract provided  that  secondhand  machinery 
was  not  warranted.  Upon  tbe  margin  were 
written  tbe  words:  "Suiiject  to  Inspection 
until  shipment."  Schierkolk  saw  and  inspect- 
ed the  engine  before  It  was  shipped.  Accord- 
ing to  his  evidence,  he  examined  it  as  far  as 
he  could  see  it,  without  crawling  into  the 
fire  box.  He  did  not  do  this  because  he  had 
no  old  clothes  to  put  on,  and  did  not  want  to 
spoil  the  suit  he  was  wearing.  He  had  al- 
ready asked  the  company's  agent  if  the  Qre 
Ih>x  was  cracked,  or  iE  there  was  anything 
wrong  with  It,  and  in  reply  bad  been  told 
that  there  was  nothing  wrong  with  it — that 
it  was  not  cracked,  and  was  In  first-class  con- 
dition— as  good  as  new.  He  believed  and  re- 
lied on  these  representations.  When  the 
engine  was  put  to  use,  leaking  developed,  and 
upon  examination  seven  cracks  were  found  in 
tbe  Bre  box,  and  three  places  where  plugs  had 
already  been  put  in  to  stop  the  leaks.  Com- 
plaint was  made  to  the  agent,  who  In  re- 
sponse stated  that  he  knew  about  the  plugs, 
but  did  not  know  about  the  cracks. 

The  company  contends  that  In  view  of  the 
opportunity  to  Inspect,  and  of  the  inspection 
that  was  actually  made,  Schlerkolk  had  no 
right  to  rely  on  any  statements  made  to  bim 
as  to  tbe  condition  of  tbe  engine ;  that  these 
were  permissible  as  "dealer's  talk,"  "puflSng," 
or  mere  expressions  of  opinion;  and  that  In 
tact  he  boogtat  upon  bis  own  judgment  A 


number  of  decisions  are  cU:ed  in  support  of 
tills  contention.  It  is  not  thought  desirable 
to  review  them.  Each  case  must  in  a  large 
measure  be  determined  on  its  own  facts.  20 
Cyc  32,  Here  tbe  question  whether  tbe  in- 
convenience of  examlnlDK  the  Are 'box  was 
sufficient  to  Justify  Schiericolfc  in  relying  up- 
on tbe  agent's  assurance  as  to  its  condition 
was  a  fair  matter  for  the  determination  of 
the  jury.  20  Cyc.  01,  ez.  The  present  tend- 
ency is  to  limit,  rather  than  extend,  tbe  rule 
that  enables  the  perpetrator  of  a  fraud  to 
take  advantage  of  bis  victim's  want  of  pru- 
dence. Epp  v.  Hlnton,  91  Kan.  613,  188  Pac. 
576,  L.  R.  A.  1915A,'e75;  14  A.  &  B.  Bncycl. 
of  Im.  i22.  The  fact  that  repairs  had  already 
been  made  In  the  fire  box,  to  the  knowledge 
of  die  agent,  with  the  otilier  drcumstanees  lu 
tbe  case,  gave  room  for  an  Inference  that  be 
knew  of  tbe  falsity  of  hla  statements  as  to 
Its  condition. 

12]  The  contention  Is  also  made  that 
Schlerkolk  did  not  act  with  promptness  upon 
dlscoTerlng  the  defect,  and  did  not  take  ac- 
tion neees«iry  to  a  resdsslon  of  the  contract 
of  parchase.  His  evidence  in  this  regard  was 
to  this  effect:  He  rec^ved  the  engine  In  tbn 
fall  of  1010.  He  bad  it  two  months  belk>rc 
using  it  He  used  it  a  little  over  three  weeks 
in  aawlng  wood.  After  the  ^rst  week  It  be- 
gan to  leak.  He  made  no  farther  use  of  It 
until  the  following  June,  when  he  began 
thTMOilng  with  It.  After  four  weeks  it  leak- 
ed so  badly  that  he  bad  to  quit  using  It  He 
soit  for  a  holler  maker  to  fix  the  flues,  who 
found  where  the  leaks  were.  Schlerkolk  then 
dlseorered  the  condition  of  the  fire  box,  and 
notified  the  company.  An  agent  was  sent 
who  attempted  repairs,  but  without  perma- 
nent good  effect  After  further  negotiation, 
Schlerkolk  told  agents  of  Uie  company  that 
nothing  but  a  new  flre  box  would  satisfy 
him ;  that  he  wonld  return  the  engine;  that 
they  could  have  it;  and  that  they  could  keep 
tbe  ^300  he  bad  paid  on  It,  but  he  wanted 
a  note  for  fSOO  which  he  bad  put  up  (pre- 
sumably as  collateral).  We  think  the  evi- 
dence Justified  submitting  to  tbe  jury  wheth- 
er Schlerkolk  had  with  sufficient  promptness 
effectively  exercised  his  right  to  rescind  the 
contract 

[8]  Complaint  is  made  of  the  giving  of  an 
instruction  to  the  effect  that  if  property  is 
sold  under  a  warranty,  and  Is  found  not  to 
be  as  represented  or  warranted,  the  purchas- 
er may  rescind  tbe  contract  and  recover  the 
purchase  price.  The  courts  of  many  states, 
perhaps  the  majority  of  those  which  have 
passed  on  the  question,  hold  that  an  executed 
contract  of  sale  cannot  be  rescinded  by  the 
buyer  because  of  a  breach  of  warranty,  unac- 
companied by  fraud.  35  Cyc.  138;  30  A.  &  K. 
Encycl.  of  L.  190.  This  court,  ho«'ever,  has 
already  given  Its  adherence  to  the  other  view. 
Aultman  v.  Mickey,  41  Kan.  348,  21  Pac.  254 ; 
Manufacturing  Go.  v.  Stark.  45  Kan.  606,  20 
Pac.  8.  The  Instruction  therefore  embodied  a 
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correct  statement  of  law,  but  It  la  objected  to 
as  Inapplicable  because  no  warranty  was 
made,  and  as  prejudicial  because  It  implied 
tbat  Schlerfcolk  could  recover  without  prov- 
ing fraud.  We  And  the  objections  to  be  well 
taken.  By  the  terms  of  the  written  contract, 
the  warranties  therein  set  out  did  not  apply, 
because  the  engine  sold  was  a  secondhand 
one,  and  as  such  was  expressly  excepted  from 
their  operation.  And,  in  the  situation  pre- 
sented, the  representations  as  to  the  condi- 
tion of  the  engine  harlng  been  made  before 
the  execution  of  the  oontraet,  an  oral  war- 
ranty could  not  be  relied  on.  35  Cyc.  379 ; 
Ehrsam  v.  Brown,  64  Ka'n.  4C6,  67  Tac.  807 ; 
Hickman  v.  Richardson,  92  Kan.  716,  142  Pac. 
964.  No  special  findings  were  made,  and  the 
basis  of  the  verdict  is  not  shown.  The  Jury 
may  have  concluded  that  fraudulent  conduct 
on  the  part  of  the  company  had  not  been 
proved,  but  that  the  assurances  of  the  agent 
amounted  to  a  warranty,  the  breach  of  which 
justified  Sehierkolk  In  rescinding  the  con- 
tract. The  likelihood  of  this  Is  increased 
by  the  fact  that  the  evidence  of  fraud  was 
not  very  strong.  Consequently  the  instruc- 
tion may  have  been  highly  prejudicial.  In 
behalf  of  Sehierkolk,  It  is  argued  that  the 
company  should  not  be  heard  to  complain  of 
this  error  because  it  asked  an  Instruction  to 
the  effect  that  unless  he  had  fully  complied 
with  the  conditions  of  the  written  contract 
he  could  not  rescind  the  sale  or  recover  dam- 
ages by  reason  of  any  breach  of  warranty  or 
alleged  fraudulent  representations.  This 
plainly  referred  to  the  written  warranty, 
qnalifled  by  the  provisions  for  giving  notice 
and  an  opportunity  for  repairs,  while  the  In- 
stmction  eopiplained  of  baa  reference  to  a 
warranty  unquallfled  by  such  restrictions,  and 
therefore  one  necessarily  resting  on  parol. 
A  discussion  of  the  other  questions  argued  is 
thought  to  be  unnecessary,  since  they  may 
not  again  arise. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.  All  the  Justices  concurring. 


miJjESR  et  aL  v.  ARMOUR  &  CO.  et  al. 
(No.  19412.) 

(Suprraoe  Court  of  Kansas.    Jane  12,  1913.) 

(Byllahua  by  the  Court.} 

1.  Masfeb  and  Servant  «=>177— Injubt  to 

EMPrj5Yfi  — NONNEOLIGENT  ACT  OF  FELLOW 

Servant. 

An  employer  is  not  liable  for  an  injury  to 
his  employ^  caused  by  the  DonneKllgent  act  of  a 
fellow  servant  of  the  injured  employ^ 

[Ed.  Note.— For  other  casps,  see  fifaster  and 
Servant  Cent  Dig.  SS  307,  352,  SISS;  Dec.  Dig. 
<S=»177.] 

2.  Masteb  and  Servant  <8=:>21  7— Assumption 
or  Risk — Dangerodh  Plack  of  Work. 

If  the  place  where  an  employ^  works  is 
dangerous,  and  the  dangers  are  open  and  known, 
anil  an  employ*  continues  to  work  at  that  plnce, 
making'  no  complaint  or  suggestion  concerning 


such  dangers,  he  assumes  the  risk  oonaected 

with  his  work. 

[Ed.  Note.— For  other  cases,  see  Master  aod 
Servant  Cent  Dig.  H  574-000;  Dec  Dig.  «=> 

217.] 

Appeal  from  District  Court  Wyandotte 
County. 

On  application  for  rehearing.  Bebearlug 
denied. 

For  former  opinion,  see  147  Pac  1003. 

Ang<ivine,  Cubblson  &  Holt,  of  Kansas  City, 
for  appellants.  James  F.  Getty,  of  Kansas 
City,  for  appellee& 

MARSHALL,  J.  The  plalntifTs  hare  filed 
an  ai^llcation  for  a  rehearing,  which  the 
court  has  carefully  oonMdered.  One  groDod 
of  complaint  is,  in  substance,  that  some  of 
the  facts  stated  In  the  opinion  were  based 
on  evidence  Introduced  by  the  defendants, 
and  should  not  be  considered  on  a  demurrer 
to  the  plalntifts'  evidence.  There  Is  merit  in 
this  criticism.  Because  of  this  we  restate 
the  Issues  and  the  facts,  not  for  the  purpose 
of  determining  tbe  demurrer  to  the  evidence, 
but  to  determine  whether  or  not  the  plain- 
tiffs can  recover  on  the  facts  established  by 
all  the  evidence  in  their  favor. 
The  petition,  among  other  things,  alleges: 
That  defendants  Armour  &  Co.  and  Armour 
Car  Lines  maintained  and  operated  a  car  repair 
shop,  where  large  numbers  of  men  were  emiiloy- 
etl  in  repairing  and  i*ebuilding  cars;  that  in  the 
shop  were  a  number  of  railroad  tracks  running 
parallel  with  each  other;  that  defendant  Luther 
L.  Lucky  was  the  foreman  or  superintendent  o£ 
the  shop ;  "that  between  the  said  last-mentioned 
tracks  in  said  shop,  and  in  close  proximity  to 
the  sides  of  cars  when  stnndiu}:  thereon,  at  and 
prior  to  the  time  aforesaid,  the  defendants 
•  *  *  negligently  and  carelessly,  and  in  dis- 
regard of  their  dnty  to  furnish  to  the  employfia 
of  said  defendants,  «  *  *  including  said 
Robert  Miller,  deceased,  a  reasonably  safe  place 
to  work,  permanently  placed  and  fixed  a  certain 
apparatus,  known  as  a  forge,  used  for  the  pur- 
pose of  heating  rivets  for  use  as  aforesaid."  and 
"negligently  and  in  disregard  of  their  said  duty 
failed  to  place  over  and  above  said  foige  and 
the  space  about  the  same  where  an  empluye 
was  obliged  to  stnnd  when  working  on  and  atxmt 
said  forge  a  canopy,  cover,  screen,  or  other 
means  of  protection  ironit  being  struck  and  in- 
jured by  tools  or  other  objects  falling  from  the 
roofs  of  cars  while  being  repaired  on  said 
tracks;  •  •  ♦  that  at  said  time  Armour  & 
Co.,  Armour  Car  Lines,  and  Luther  L.  Lucky 
bad  placed  on  the  top  or  roof  of  said  car  tbe 
defendant  Garri^tt  Groomer,  with  dire''tions 
to  remove  and  repair  certain  tin  and  sheet  iron 
that  was  placed  thereon,  and  said  Groomer, 
while  in  the  performance  of  said  work,  careless- 
ly permitted  an  iron  or  steel  bar,  which  he  was  * 
using,  to  fall  or  drop  from  the  roof  of  said  car. 
which,  by  reason  of  Armour  &  Co.,  Armour  Car 
Lines,  and  Luther  L.  Lucky  negligently  failing 
to  furnish  a  canopy,  cover,  screen,  or  other 
means  of  protection  to  said  Robert  Miller  while 
working  on  or  about  said  forge,  struck  said 
Robert  Miller,  inflicting  such  injuries  upon  him 
that  he  died." 

The  facts  to  support  plalntlCTs  claim, 
which  the  evidence  tends  to  prove,  were  as 
follows:  Within  the  grounds,  and  a  part  of 
thp  plant  of  Armour  &  Co.,  in  Kansas  City, 
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Kan.,  were  shops  for  repairing  railroad  cars, 
ocCTipylng  ground  about  12S  feet  wide  by  280 
feet  long.  la  these  shops  were  a  number  of 
railroad  tracks  running  parallel  with  each 
other.  The  roofs  of  the  buildings  were  sup- 
ported by  a  number  of  posts,  and  throughout 
was  a  sjstem  of  pipes,  conveying  compressed 
air  used  for  mechanical  purposes  In  repairing 
cars.  Running  down  one  of  these  posts  to 
wtthln  about  a  foot  or  18  inches  of  the  floor, 
between  tracks  known  as  14  and  15,  was  an 
air  line  pipe.  Prom  this  point  the  pipe  ran 
about  at  right  angles  from  the  post,  through 
an  elbow,  a  distance  of  about  3  feet,  where 
it  was  attached  to  a  foi^e  used  for  heating 
rivets.  This  attachment  was  made  by  a 
metal  piece  called  a  union.  This  forge,  when' 
so  attached,  was  located  halfway  between 
tracks  14  end  15,  and  was  about  16  or  20 
inchffi  square,  and  about  24  or  30  Inches  high. 
These  tracks  were  about  14  feet  apart.  Track 
15  was  used  for  building  and  repairing  steel 
iinderframes  for  cars.  These  underframea 
were  made  by  riveting  together  pieces  of 
steel.  Rivets  were  heated  in  this  forge,  tak- 
en from  the  forge  py  the  rlret  heater  to  the 
nnderframe,  placed  in  the  holes,  and  by  oth- 
er workmen  riveted  with  an  air  hammer. 
The  nnderframe  was  placed  alongside  and 
convMilait  to  the  forge.  On  track  14  were 
placed  cars  <ni' which  repairs  were  made  to 
the  Buperstructore.  The  ooverlng  was  often 
torn  off  and  was  thrown  or  fell  to  the  floor 
below.  Hie  materials  thus  torn  off  were  the 
metal  covering,  timbers,  boards,  and  nails 
composing  the  roof,  or  whatever  part  of  the 
car  was  removed.  Throughout  the  mtlre 
shop  materials  composing  the  roofii  and  su- 
perstructures of  cars  being  repaired  were 
tbrotm  and  allowed  to  fall  to  the  floor  wf 
the  shop.  Around  the  car  being  repaired 
was  a  14-lnch  plank  suspended  from  the  roof 
of  Uie  building  about  3  feet  below  the  top, 
and  about  18  Inches  from  the  aide  of  the  car, 
and  on  this  platform  the  men  stood  when 
working  on  the  car.  There  was  no  canopy 
or  covering  over  or  around  the  forge.  The 
distance  from  the  center  of  the  forge  or  post 
to  which  It  was  attached  to  the  nearest  rail 
of  tither  track  14  or  16  was  7  feet  When  a 
car  was  on  track  14  its  sides  extended  2  feet 
over  the  rail,  leaving  5  feet  between  the 
renter  of  the  forge  and  the  aide  of  the  car. 
About  5  o'clock  in  the  afternoon  on  the  day 
before  the  injuiy  occurred  car  No.  8053  was 
set  on  track  li,  b;  the  side  of  this  forge,  to 
be  repaired.  On  this  day  there  were  flurries 
of  snow.  The  temperature  was  below  freez- 
ing all  day  and  all  night  On  the  morning  of 
the  accident,  somewhere  near  7  o'clock,  the 
defendant  Groomer  was  directed  to  go  on 
top  of  this  car  and  remove  Uie  metal  rooflug. 
This  roofing  was  removed  with  an  iron  bar 
about  4  feet  long  and  1  inch  or  1^  Inches 
thick,  weighing  from  10  to  15  pounds.  On 
one  end  of  the  har  were  claws  for  pulling 


nails.  Hie  other  end  was  sharpened.  Snow 
had  been  swept  from  the  roof  of  this  car, 
but  some  remained.  Groomer  wore  a  pair  of 
cloth  gloves,  which  had  become  somewhat 
damp.  Using  the  claw  end  of  his  bar,  he 
raised  .a  portion  of  the  metal  roofing,  pulled 
out  several  nails,  reversed  the  bar,  struck  at 
the  roofing,  Intending  to  force  the  bar  under 
the  metal,  but  missed,  and  struck  on  top  of 
the  metal.  The  bar  slipped,  went  out  of  his 
hands  downward  at  an  angle  of  45  degrees, 
and  struck  Robert  Miller  in  the  side,  pene- 
trating hts  body  and  causing  his  death.  He 
was  then  standing  warming  his  hands  at  this 
forge.  At  the  time  of  his  death  he  had  been 
heating  rivets  at  this  forge  about  2  months. 
.  He  was  then  aboot  18  years  old. 

We  adhere  to  odr  former  opinion  in  this 
case,  holding  that  the  facts  established  by 
the  evidence  do  not  show  negligence  on  the 
part  of  the  defendants.  There  are  addition- 
al reasons  why  the  plaintiffs  cannot  recover. 

[1,2]  Groomer  was  a  frilow  servant  with 
Miller.  He  may  have  been  negllgmt  In  han- 
dling the  bar,  bat  the  evidence  does  not  show 
such  negligence.  The  Jury  said  he  was  not 
negligent  In  any  event  Groomer  being  a 
fellow  servant  with  UUler,  the  employer  is 
not  liable  for  Miller's  death,  caused  by  the 
act  of  Groomer.  Kansas  Pac.  Ry.  Co.  r. 
Salmon,  11  Kan.  83 ;  Kansas  Paa  Ry.  Co.  t. 
Salmon,  14  Kan.  512,  622 ;  Beeson  v.  Buaen- 
bark,  44  Kan.  669,  672,  25  Pac.  48.  lO  U  R. 
A.  839 ;  Bridge  Co.  v.  Miller.  71  Kan.  13.  80 
Pac.  18;  Gas  Ca  t.  Crist  78  Kan.  887,  97 
Paa  1184 ;  Lunn  r.  Morris,  81  Kan.  04.  lOS 
Pftc:  16.  While  not  directly  In  point  see 
nifl  T.  Ondahy,  8S  Kan.  SS8.  112  Pac.  165,  46 
li.  R.  A.  (N.  S.)  776,  and  Harper  t.  Cement 
0&,  88  Kan.  788, 112  Pac.  626. 

Robert  Miller  had  been  woi^lng  at  this 
place  for  some  time — about  2  months.  He 
knew  of  the  conditions  attending  the  work 
there.  Whatever  danger  there  was  connect- 
ed with  the  work  at  the  forge  was  op^  and 
known.  There  la  no  evidence  to  show  that 
Miller  complained  to  any  one  of  any  danger. 
He  assumed  the  risk  of  whatever  danger 
there  may  have  been  attending  upon  the 
work  In  that  placa  Donnelly  t.  Packing  Co., 
68  Kan.  653,  75  Pac.  1017;  Bridge  Co.  t. 
Miller,  supra. 

After  reconsideration,  giving  the  facts  es- 
tablished by  the  evidence  the  most  favorable 
Interpretatltm  for  the  plaintiffs,  we  are  of 
the  opinion  that  the  plaintiffs  cannot  re- 
cover; that  the  demurrer  to  the  plaintiffs* 
evidence  should  have  been  sustained;  and 
that  Judgment  should  have  been  rendered  for 
the  defendants. 

The  peUtl<Hi  for  a  rehearing  is  denied. 
The  former  Judgment  of  this  court  reversing 
the  judgment  of  the  district  court  Is  adhered 
to.  The  cause  is  remanded,  with  instruc- 
tions to  render  Judgment  for  the  defendants. 
All  the  Justices  concurring. 
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STATE  T.  BOLCOMB  et  al.   (No.  19331.) 
(Supreme  Coort  of  Kansas.    Jane  12,  1916.) 

(Syllabus  by  the  Court,) 

1.  Municipal  Cospobations  €=3l2  —  Quo 
Wabbanto  @=»8— Incobpobation— Deteb- 
MiNATioN  OF  County  Commissionebs. 

The  act  providing  for  the  incorporation  of 
cities  of  the  third  class  (Gen.  SL  19U0,  S  1511) 
confers  authority  on  the  board  of  county  com- 
missioners to  determine  whether  or  nut  a  peti- 
tion for  incorporation  presented  to  it  is  signed 
by  a  majority  of  the  electors  of  the  unincorpo- 
rated town.  The  authority  thus  conferred  is 
jurisdiction,  which  attaches  when  a  petition  fair 
on  its  fnce  and  duly  published  is  filed.  Proceed- 
ings following  resulting  in  an  order  effecting  in- 
corporation are  the  exercise  of  jurisdiction.  The 
Legislature  having  authorized  no  appeal  or 
other  method  of  review,  the  action  of  the  board 
of  county  commissioners  is  final  and  conclusive, 
although  irregular  and  erroneous,  and  cannot 
be  attacked  by  the  state  in  an  action  of  quo 
warranto  prosecuted  against  the  corporation  ex- 
cept  for  fraud,  collusion,  or  other  misconduct 
the  substantial  equivalent  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent.  Dig.  H  22-32;  Dec.  Dig. 
«=s>12;  Quo  Warranto,  Cent.  Dig.  SS  34,  85; 
Dec.  Dig.  «=38.] 

2.  Statutes  «®=>90  —  Special  LEOistATioN  — 
OuHATivB  Act — Incobpobation  or  Cities. 

Section  1  of  House  Bill  No.  139  passed  by 
the  Legislature  of  1915  (Lavs  1015,  c.  153), 
purporting  to  cure  irregularities  in  the  incorpo- 
ration of  cities  of  the  third  class  incorporated 
in  the  year  1913,  is  uno institutional  and  void 
BB  Special  legislation  conferrii^  corporate  pow- 
er.  Cbnst  art.  12,  g  1. 

[Ed.  Note.— I'or  other  eases,  see  Statutes, 
Cent.  Dig.  §§  9S-100;  Dec.  Dig.  ^90.] 

Appeal  from  District  Court,  Kinsman 
County. 

Quo  warranto  by  the  state  against  T.  C. 
liolcomb  and  others.  From,  Judgment  for 
plaiutifC,  defendants  apjieaL  Ueveiiied  and 
remanded,  with  directioua 

See,  also,  146  Fac.  1040. 

Chas.  C.  Calkin,  of  Kingman,  for  appel- 
lants. John  H.  CJonnnugliton  and  II.  £!.  Wal- 
ter, hoth  of  Kingman,  for  appellee.  T.  F. 
GarA'cr  and  R.  D.  Carver,  both  of  Topc^, 
uuiici  curiiu. 

BURCil,  J.  The  action  In  the  district 
court  was  one  of  quo  warrauto  brought  by 
the  state  to  tust  the  validity  of  the  incorpo- 
ration of  the  city  of  Zcuda.  A  demurrer  to 
the  petitiuu  was  overruled,  and  the  defend- 
ants appeal. 

it]  The  statute  governing  the  subject 
reads  as  follows: 

"Whenever  a  petition  signed  by  a  majority 
of  the  electors  of  any  unincorporated  town  or 
village  within  the  state  eball  be  presented  to  the 
board  of  county  commisHiuners  of  the  county  in 
which  such  town  or  village  is  situated,  setting 
forth  the  metos  and  bounds  of  their  vitlaee  and 
commons,  uud  stating  as  near  as  may  be  the 
number  of  the  inhabitants  of  such  town  or  vil- 
lage, and  praying  that  such  town  or  village 
may  be  incorporated  as  a  city,  with  satis- 
factory proof  that  such  petition  has  been  pub- 
lished in  full  in  some  newspaper  printed  in  the 


said  town  or  village  at  least  once  a  week  for 
three  consecutive  weeha.  and  the  said  board  of 
county  commissioQers  shall  be  satisfied  that  a 
majority  of  the  taxable  inhabitants  of  such  tona 
or  village  are  in  favor  of  such  incorporation, 
and  that  the  prayer  of  the  petitioners  is  reason- 
able, and  that  the  number  of  the  inhabitants  of 
such  town  or  village  exceeds  two  hundred  and 
does  not  exceed  two  thousand,  such  board  o( 
county  commissioners  may,  at  any  regular  ses- 
sion thereof,  by  order  reciting  the  substance  of 
such  petition  and  the  due  publication  thereof, 
and  their  finding  that  a  majority  of  the  taxal'ie 
inhabitants  of  such  town  or  village  are  in  favor 
of  such  incorporation,  and  that  the  prayer  of  the 
petitioners  la  reasonable,  and  that  the  number 
of  the  inhabitants  of  such  town  or  village  is 
within  the  limits  hereby  required,  declare  such 
town  or  village  incorporated  as  a  city  of  the 
third  class,  by  the  name  and  style  of  fTbe  city 

of   '  (naming  same),  and  designating  in 

such  order  the  metes  and  bounds  thereof;  and 
thenceforth  the  inhabitants  within  such  bounds 
and  such  further  territory  as  from  time  to  tiuie 
ma^  be  lawfully  added  thereto  shall  be  a  body 
politic  and  corporate  by  that  name,  and  they 
and  their  successors  (except  such  corporatioa 
may  be  lawfuUy  dissolved)  shall  have  perpetual 
snccession.  The  order  bo  incocporatitiE  the 
said  city  sball  order  the  first  election  m  tUe 
said  city  for  city  officers,  and  shall  designate 
the  place  where  the  said  election  shall  be  held, 
and  shall  appoint  three  qualified  electors  of  said 
city  to  act  as  judges  of  said  election  and  two 
other  electors  of  said  city  to  act  as  clerks  of  said 
election,  and  also  three  other  electors  of  the 
said  city  to  act  as  a  board  of  canvassers  of  such 
election  returns;  and  the  said  order  sball  forth- 
with be  entered  at  length  upon  the  journal  of 
the  proceedings  of  the  said  board  of  county 
commissioners  and  shall  be  published  once  in 
some  newspaper  printed  in  said  city  at  least  one 
week  before  such  city  election :  Provided,  if  n« 
newspaper  be  published  in  the  said  town  or  vil- 
lage, then  ten  printed  notices  shall  be  posted 
conspicuously  in  the  said  town  or  village,  in 
each  instance  where  publication  in  newspaper 
is  required  by  the  provisions  at  this  section." 
Gen.  St.  1909,  §  1511. 

The  petition  demurred  to  alleged  that  the 
petition  presented,  to  the  board  of  eountj 
commissioners  was  not  signed  by  a  majority 
of  the  electors  of  the  unincorporated  town, 
and  that  the  qamber  of  Inhalillants  was  less 
than  200 ;  the  true  flgures  aa  claimed  by  the 
state  being  given. 

The  power  to  incorporate  cities  is  purely 
legislative  In  character.  Callen  v.  Junction 
City,  43  Kan.  627,  632,  23  Pac.  652,  7  L.  B.  A. 
736,  This  power  may  be  conferred  upon 
boards  of  county  commissioners  under  sec- 
tion 21  of  article  2  of  the  Constitution,  wlileb 
reads  as  follows: 

"The  Legislature  may  confer  upon  tribunals 
transacting  -the  county  business  of  the  sereral 
counties  such  powers  of  local  legislation  and 
administration  as  tt  shall  deem  expedient" 
Gen.  Stat.  1009,  I  139. 

In  the  case  of  City  of  Emporia  Smith, 
42  Kan.  433,  22  Pac.  616,  the  commissioner 
writing  the  opinion  did  what  he  called  some 
"alphabetical  tinkering"  with  tills  section  of 
the  Constitution,  and  said  that  it  referred 
only  to  power  over  the  transaction  of  county 
business.  The  remark  was  (Hiiter,  the  deci- 
sion of  the  court  being  correctly  stated  In 
the  case  of  Hutchlnsou  v.  Lelmbach,  68  Kan. 
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37,  74  Pac.  686,  68  L.  B.  A.  030,  104  Am.  St 

Bep.  384: 

"The  first  case  directly  involving  any  featare 
of  the  question  vas  City  of  Kmporia  v.  Smith, 
42  Kan.  433  [22  Pac  610].  •  •  ♦  but  in 
which  It  was  merely  decided  that  the  power 
^ven  to  the  Iiegislature  by  section  21  of  article 
2  of  the  Kansas  Conatltution,  to  confer  on  the 
tribunals  transactin?  county  business  powers 
of  local  legislation  and  administration,  is  not 
exclusive,  but  that  such  powers  with  reference 
to  the  change  of  city  boundaries  might  be  con- 
ferred on  the  mayor  and  councilmen.  68  Kan. 
page  38,  74  Pac.  page  S88  (63  L.  R.  A.  630, 104 
Am.  St.  Bep.  884). 

We  have  tberefore  ft  case  in  which  the  Leg- 
islature has  cmnmitted  to  the  board  of  coun- 
ty commissioners,  moved  to  action  by  the 
preaentatlon  of  a  petition,  authority  to  ascer- 
tain the  existence  of  certain  conditions,  pass 
upon  the  reasonableness  (tf  the  prayer  of  the 
petition,  make  an  order  eflectln?  incwpora- 
tion,  and  call  an  election  to  perfect  corporate 
organization.  The  action  of  the  board  In  sat- 
isfying itself  and  finding  that  a  majority  of 
the  taxable  Inhabitants  f&vot  incorporation 
and  that  the  number  of  inhabitants  exceeds 
two  hundred,  considered  alone,  might  be  said 
to  be  Judicial.  'Die  finding  that  the  prayer 
of  the  petition  is  reasonable  Is  not  so.  The 
satisfaction  of  the  board  respecting  that  mat- 
ter Is  the  satisfaction  of  a  legislative  body. 
In  one  sense  the  declaration  of  Incorporation 
w  the  basis  of  findings  made  Is  luUtisteriaL 
But  tbe  proceeding  cannot  be  split  up  In  this 
way.  It  Is  political  and  legislative  in  charac- 
ter. No  review  of  the  action  of  the  board  of 
«oanty  conunlssionera  is  proYidcd  for,  and 
the  courts  have  no  authority  to  interfere  un- 
less for  want  of  Jurisdiction,  fraud,  miscon- 
duct, or  other  cause  vitiating  the  Integrity  of 
the  proceeding.  The  same  recruit  follows, 
however,  if  It  be  conceived  that  tbe  board  of 
county  commissioners,  exercising  special  min- 
isterial functions,  simply  makes  a  finding  of 
facta  upon  which  the  statute  acts,  thus  ex- 
pressing and  executing  the  will  of  tbe  Leg- 
islature itself. 

The  board  of  county  commissioners  acta  up- 
on a  petition  presented  to  it  signed  by  a  ma- 
jority of  the  electovs  of  tlie  uulucorporated 
town.  It  Is  not  enough  that  the  petition  state 
that  it  is  rigned  by  a  majority  of  tbe  elec- 
tors. It  must  be  eo  signed.  Tbe  board  of 
county  conunlssloners  caunot  know,  however, 
whether  or  not  it  ought  to  proccfd  until  it 
ascertains  the  nnmt>er  of  persons  witbiu  tbe 
unincorporated  town  having  tbe  Qualification 
of  electors,  and  ascertains  whether  or  not 
the  persons  signing  the  petition  constitute  a 
majority  of  such  electors.  A  mere  census  of 
the  Inhabituntfi  Is  not  enough.  The  census 
Is  of  electors,  the  making  of  which  involves 
the  detenninatiou  of  mixed  questions  of  law 
and  fact  and  affords  opportunity  for  error 
and  mistake.  While  the  statute  does  not  in 
express  terms  declare  that  tlie  bourd  of  couu- 
ty  commissioners  shall  determine  these  facts, 
tbe  necessary  Implication  Is  that  it  must  do 
«o.   Uavlnfi  done  eo,  its  finding,  evidenced  by 


the  subsequent  making  of  the  order,  is  the 
finding  of  tbe  tribunal  appointed  by  the  Leg- 
isluture  for  the  purpose  and  is  not  reviewable 
for  any  miscalculation  or  error  of  Judgment, 
Indeed,  the  petition  is  to  be  r^arded  more 
OS  a  means  of  invoking  action  tlian  as  a  con- 
dition precedMt  to  the  exercise  of  authority, 
and  the  Legislature  did  not  intend  that  when 
a  board  of  county  commissioners  has  in  good 
faltb  made  its  Investigation  and  reached  its 
conclusion  respecting  the  sufficiency  of  the 
petition,  has  then  acted  upon  the  petition, 
has  made  its  order  and  cori)orate  organiza- 
tion has  followed,  that  the  exercise  of  cor- 
porate power  shall  be  subject  to  defeat  by  a 
recount  of  the  electorate  made  by  a  court  at 
some  subsequent  time. 

The  result  of  tbe  foregoing  is  that  the 
Jurisdiction  of  the  board  of  county  commis- 
sioners attached  In  fact  when  a  petition  good 
on  its  face  and  duly  published  was  presented, 
because  Its  authority  to  investigate  and  to 
decide  then  attached.  While  a  petition  Is 
Jurlsdlcttonal,  the  form  and  sufficiency  of  a 
petition  presented  are  not  so,  and  all  that 
follow^^  If  free  from  fraud  and  the  like.  Is 
the  exercise  of  Jurisdiction. 

The  rule  governing  cases  of  this  character 
Is  well  stated  In  the  case  of  Board  of  C!om- 
mlssioners  of  Clay  Co.  et  al.  t.  Marble  et  al., 
46  Ind.  Ot^  109,  which  Involved  the  relocation 
of  a  county  seat: 

"The  complaint  admits  that  a  petition  was 
filed  such  as  the  stiitute  requires,  except  as  to 
the  number  of  petitioners;  that  a  deed  for  the 
sites  for  tbe  courthouse  and  jail  was  executed 
and  given  to  tbe  county  board,  which  was  sufii- 
cient  to  vest  the  title  to  the  land  in  the  county, 
if  the  title  had  been  in  the  grantors;  and  that 
plans  and  spcdfications  for  the  courthouse  were 
prepared  and  accepted  by  tbe  board,  and  that 
the  board,  after  bearing  evidence  on  the  ques- 
tion, passed  an  order  for  the  removal  of  the 
county  seat  The  record  of  the  board  produced 
by  tbe  appellees  fully  establishes  these  mat- 
ters. Whkt  the  appellees  deny  is  that  the  peti- 
tion contained  tbe  names  of  55  per  cent,  of 
the  legal  voters  of  the  county,  and  that  the 
deeds  did,  in  fact,  vest  a  guud  title  to  the  land 
in  the  couuty.  They  also  deny  that  the  board 
mude  a  proper  findiug. 

"The  statute  docs  not  require  that  It  shall 
be  stated  in  the  jjetittun  that  the  requisite  num- 
ber have  sigoed  it.  It  must  contain  tbe  re<]ui- 
site  number.  The  deed  must  be  executed,  con- 
veying good  title  to  the  two  sites  for  a  court- 
house and  jail,  and  the  9250  must  be  paid  Iw- 
(ore  tbe  ot^r  for  relocation  can  be  made,  or 
the  new  county  buildings  erected.  The  board 
cannot  decide  upun  tbe  petition  or  the  number 
of  legal  voters  petitioning  until  it  is  presented, 
or  upon  tbe  title  to  the  land  described  in  the 
deed,  until  the  conveyance  to  the  board  has  been 
executed  and  delivered  or  offered,  or  whether  the 
Pftitiouera  have  deposited  the  sum  of  money  re- 
quired, until  it  hfls  been  paid  or  offered  to  the 
board.  When,  however,  these  things  have  been 
done,  the  board  must  ascertain  and  determine 
those  qiicstious.  If  tbe  petition  contains  the 
names  of  55  per  Cent,  of  the  legal  voters  of  the 
county,  and  if  the  deed  offered  conveys  a  good 
title  to  the  sites  desifinated  in  the  petition  for 
the  courthouse  and  jail,  and  the  requisite  sums 
of  money  have  been  deposited  with  the  board, 
then  the  board  must  proceed  to  have  the  new 
couuty  buildings  erected  and  the  county  seat  rr.- 
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moved,  and  not  before.  He  right  to  hear  and 
detarmine  these  quesdona  U  JnTisdicUon." 

The  rule  has  been  applied  In  quo  warranto 
cases  aCFectlng  the  corporate  organization  of 
cities.  In  the  case  of  People  v.  Los  Angeles, 
133  Cal.  338,  65  Pac.  749,  the  syllabus  reads: 

"An  Inferior  board  may  determine  conclUBive- 
ly  Its  own  jurisdiction  or  power,  when  depend- 
ing, not  upon  allegations  in  a  petition,  but  upon 
the  existeiice  or  nonexistence  of  matters  in  pais, 
to  be  established  by  evidence,  by  adjudicating 
the  existence  of  the  facts,  upon  tb«  existence  of 
which  its  jurisdiction  or  power  depends."  (SyL 
par.  4.) 

In  the  case  of  People  t.  Tomx  of  Loyalton. 
147  CaL  774,  S2  Pac.  620,  the  opinion  reads: 

"It  is  claimed  that  the  averment  in  the  peti- 
tion for  incorporation  to  the  effect  that  there 
were  700  inhabitants  in  the  territory  proposed 
to  be  incorporated  was  false,  and  that  there 
were  not  exceeding  350  inhabitants  therein.  It 
is  also  claimed  that,  of  the  57  persons  who  sign- 
ed said  petition,  32  were  not  residing  within  the 
boundaries  of  such  proposed  incorporation.  The 
Corporation  Act  requires  that  there  must  be  nut 
leas  than  500  inhabitants,  and  that  the  num- 
ber of  inhabitants  must  be  stated  as  nearly  as 
may  be  in  the  petition,  and  it  also  requires  the 
petition  to  be  signed  by  not  less  than  50  elec- 
tors of  the  county,  residing  within  the  territory 
proposed  to  be  incorporated. 

"By  express  provision,  the  lioard  of  super- 
visors is  required,  upon  the  hearing  to  'ascertain 
and  determine  how  many  inhabitants  reside 
within  such  boundaries.'  The  board  is  further 
required,  of  coarse,  as  a  prerequisite  to  exercis- 
ing jarlsdlctioa,  to  determine  whether  or  not 
the  petition,  apparently  sufficiently  signed,  has 
been  in  fuct  signed  by  a  sufficient  number  of 
resident  electors  of  the  district  The  record 
shows  that  in  this  matter  the  board  of  super- 
visors heard  the  petition,  and  expressly  found 
that  each  and  all  of  the  allegations  contained  in 
the  petition  and  affidavit  annexed  thereto  were 
true.  This  necessarily  included  the  finding  that 
each  of  the  signers  of  the  petition  was  an  elec- 
tor of  the  county  and  resident  of  the  proposed 
corporation.  The  board  further  expressly  found 
the  number  of  inhabitants  thereof  to  be  700.  The 
law  provides  for  no  appeal  from  the  decision  of 
the  board  upon  such  questions, 

"Under  what  appears  to  be  the  settled  law 
of  this  state,  the  decision  of  the  board  of  su- 
pervisors upon  both  these  questions  of  fact  must 
be  held  to  be  conclusive  here.  There  was  no  al- 
legation to  the  effect  that  the  decision  was  in- 
duced by  any  extrinsic  or  collateral  fraud,  and, 
in  the  absence  of  any  right  of  appeal  or  review 
by  a  higher  tribunal,  such  decision  could  be 
vacated  only  upon  grounds  which  would  justify 
the  vacating  of  a  judgment  rendered  by  a  court 
of  record."  147  Cat.  page  778,  82  Fac.  page 
622. 

In  the  case  of  State  ex  Inf.  t.  Fleming,  158 

Mo.  558,  59  S.  W.  118,  the  opinion  reads: 

"That  order  and  finding  of  the  county  court, 
under  the  circumstances  made,  is  final  and  con- 
clusive, binding  alike  upon  this  und  all  other 
courts.  Tbat  court,  in  such  inquiries,  is  the 
agent  of  the  state,  exclusively  authorized  and 
empowered  to  ascertain  and  determine  those 
very  facts,  and  the  state,  through  its  Attorney 
General,  or  Its  prosecuting  attorneys  of  the  dif- 
ferent counties  of  the  state,  cannot  question  the 
act  of  the  state's  court  agent,  acting  within  the 
scope  of  its  authority,  unless  fraud  and  collu- 
fiiuu  on  the  part  of  such  agent  is  charged  and 
pro\eu,  or  unless  fraud  has  been  so  practiced 
upon  it,  in  the  matter  of  procuring  the  order, 
that  for  that  reason  it  might  be  treated  as 
Eriiudulent.  •  •  •  The  jurisdiction  of  the 
county  court  in  this  matter  attached  by  the  fil- 


ing of  the  petition  with  it,  dgned  far  what  por^ 
ported  to  be  a  majority  of  the  inhabitants  of  the 

district  souEht  to  be  incorporated,  and  no  mere 
error  of  judgment,  on  the  part  of  that  body,  in 
the  matter  of  computing  the  fact,  as  to  the  real 
number  of  the  inhabitants  of  the  incorporated 
district,  or  error  of  judgment  on  Its  part  as  to 
the  question  of  law,  as  to  who  of  the  designated 
community  are  to  be  reckoned  and  counted  as 
'taxable  inhabitants,'  can  be  inquired  into  by 
this  or  any  other  court,  to  arrest  or  disturb 
the  force  of  the  finding  and  judgment,  or  to 
correct  a  possible  error  of  fact  or  law  tbat  court 
might  have  made  in  the  courae  of  its  inquiry, 
unless  illegality  in  the  proceedings  or  fraud  in 
the  procurement  of  the  order  was  practiced, 
which  at  the  time  could  not  reasonably  hnre 
been  foreseen  and  averted."  158  Mo.  pages  5G1, 
5(12.  59  S.  W.  page  119. 

Contrary  decisions  may  be  found,  but  this 
court  has  recognized  and  applied  the  doctrine 
stated  at  length  In  'the  foregoing  Quotations. 
In  re  Wallace,  75  Kan.  432,  89  Pac.  6S9;  Mil- 
ler V.  Miller,  89  Kan.  151,  155,  130  Pac.  6S1. 

The  cases  of  State  ex  rel.  v.  Com'rs  of 
Ford  County,  12  Kan.  441,  State  ex  rel.  v. 
Sillon  et  al.,  21  Kan.  207,  and  State  ex  rel.  v. 
Stevens  et  al..  21  Kan.  210,  cited  by  the  pialu- 
tiff.  Involved  fraud,  falsehood,  and  forgery. 
In  the  case  last  cited  the  court  said: 

"The  records  purporting  to  show  a  valid  or- 
ganization are  simply  'the  refuge  of  "lies  and  the 
hiding  place  of  falsehoods.'  "   21  Kan.  page  214. 

The  statute  requires  that  the  board  of 
county  commissioners  shall  be  satisfied  that 
the  number  of  Inhabitants  of  the  unincorpo- 
rated town  exceeds  200  and  does  not  exceed 
2,000,  and  shall  so  state  in  its  order.  The 
determination  of  this  fact  was  therefore  ex- 
pressly placed  within  the  Jurisdiction  of  the 
board  of  county  commissioners. 

In  the  brief  for  the  plalutlff  the  question 
is  asked:  What  remedy  Is  oven  to  the  state 
of  Kansas  to  test  the  validity  of  the  incor- 
poration of  the  city  of  Zenda?  The  answer 
Is:  None.  The  reason  is  the  state  of  Kansas 
itself  incorporated  the  city  of  Zenda  through 
a  special  agency  of  its  own  choosing  which 
it  trusted.  Not  having  specially  appointed 
another  agent  to  review  the  work  of  the  first, 
there  Is  no  review,  and  the  Judiciary  cannot 
interfere  except  on  the  familiar  grounds 
bringing  the  case  within  the  scope  of  their 
Jurisdiction. 

[2]  The  defendants  claim  that  the  question 
of  the  validity  or  Invalidity  of  the  lneori>ora- 
tiou  proceedings  has  become  moot,  and  con- 
sequently is  not  properly  open  to  decision  be- 
cause of  au  act  passed  by  the  IjCglslature  of 
1915,  section  1  of  which  reads  as  follows: 

"Section  1.  All  cities  of  the  third  class  which 
were  incorporated  or  attempted  to  be  incorporat- 
ed and  in  which  proceedings  of  incorpnratioD  an 
order  of  incorporation  was  made  by  the  board  of 
county  commissioners  of  the  county  in  which 
said  cities  ere  located  during  the  year  1913,  are 
hereby  declared  to  be  duly  and  regularly  incor- 
porated  and  all  proceedings  in  connection  with 
such  incorporation  are  hereby  declared  lawful 
and  valid."  House  Bill  139  (Laws  1915,  c 
163). 

The  act  Is  void  as  special  legislation  con- 
ferring corporate  power.  Const  art.  12,  |  I. 
It  Is  said  that  the  act  Is  curative  in  iU  nature 
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and  that  cnratlTe  acts  are  necessarily  spedaL 
It  does  not,  however,  apply  to  all  eltles  of 
the  third  class  In  Uie  same  situation.  The 
arbitrary  selection  of  those  dttes  deCectlTOly 
organized  In  the  single  year  1813,  and  the 
dlsregnrd  of  tbose  defecttvely  organlised  In 
previous  years  and  In  the  year  1914,  Is  dftssl- 
flcatlon  of  the  moat  capricious  kind.  It  has 
no  basl^  depending  on  differences  In  situa- 
tion or  condition,  on  which  to  rest. 

The  Judgment  of  the  district  court  Is  xe- 
\-ersed,  and  the  cause  Is  remanded,  with  di- 
rection to  sustain  the  demurrer  to  the  peti- 
tion. All  the  Justices  concurring. 


MALOHOW  T.  CITT  OF  LEOTI.  t 
(No.  1904S.) 
(Supreme  Conrt  of  Kansas.    June  12,  1915.) 

(Synabus  by  <k«  Couri.) 

1.  huiftcifalcobpobations^=>762— stbeetb 
— Obstructions— Peesonjll  Iiwtjbies— Lia- 
BiLiTT  OP  Cfty. 

The  deCendaat  city  bad  no  right  to  permit 
its  streets  to  be  occapied  by  a  merry-go-round, 
cable,  engine,  tank,  bab^  rack,  fuel,  and  gay 
ropes,  aiid  Bucb  obstructions  constituted  a  pub- 
lic nnisnnce  rendering  tbe  city  liable  to  a  per- 
son injured  thereby  unless  so  careless  as  to  be 
held  responsible  himself  £or  such  injury'. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  X>ig.  {§  1605-1611;  Dec. 
Dig.  *=3762.] 

2.  Municipal  Cobpobations  <S=>762  —  Nui- 
saucb—Stbeetb— Invitation— Pebsonal  In- 
JUKIES— Liability  of  Citt. 

Soch  use  of  the  streets  with  the  knowledfre 
and  assent  of  tbe  city  for  tbe  partial  benefit  of 
the  commercial  club  amounted  to«  an  invitation 
to  the  public  to  patronize  the  attraction,  and 
one  who,  In  passing  along  the  street  thus  oc- 
cupied, stopped  for  from  one  to  five  minnteg  near 
the  engine  and  was  injured  by  the  explosion  of 
its  lubricating  glass,  is  entitled  to  recover  un- 
less it  appear  from  all  tbe  facta  and  circum- 
stances that  he  failed  to  exercise  such  care  as 
ordluarily  cautious  and  prudeut  persons  woald 
have  used  under  li^e  circumstances. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent-  Dig.  S|  160&-1611;  Dec. 
Dig.  «=3762.] 

Appeal  from  District  Court,  WldUta 
County. 

Action  by  A.  J.  Malchow  against  the  City 
ot  Leoti.  From  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded. 

H.  O.  Trlnkle,  of  Garden  City,  for  appel- 
lant. C.  B.  Douglass,  of  Bt  Jotm,  tox  appel- 
lee. 

WEST,  J.  Tbe  city  permitted  a  merry-go- 
round  to  be  located  for  several  days  npMi 
the  Intersection  of  two '  of  the  principal 
streets.  It  was  run  by  an  mglne  wUcta  was 
placed  east  and  a  llUle  south  of  the  swing, 
the  two  connected  a  cable,  and  a  sfawt 
distance  from  the  en^na  was  a  vater  tank, 
and  south  of  that  some  coal  and  also  a  baby 
rack  and  a  number  of  guy  ropes.  There  was 
testimony  that  the  stderwalfc  mnalng  north 
and  south  on  the  east  side  of  the  street  Just 


south  of  the  Intersecttfsi  vns  not  fit  for  use, 
but  was  covered  with  dirt,  txaah,  and  this* 
ties.  At  CT  near  the  southeast  eoTuex  of  tbe 
sqnare  was  a  ceilaxway  which  extended  up 
to  or  near  tbe  line  of  the  aldev^lk  near 
which  cellarway  certain  rubbish  had  accu- 
mulated. The  engine  was  about  10  feet  from 
the  aonth  walk  and  some  15  or  20  feet  from 
the  line  of  the  east  walk  projected  north 
across  the  Intersection.  In  the  evening 
about  8  o'clo(^  the  plaintiff,  who  Uved  south 
of  the  southeast  comer  ot  the  Intersection  on 
which  tbe  swing  was  located,  started  to  go 
north  to  a  store  located  at  the  northeast  cor- 
ner of  the  intersection.  TbetB  were  no  lights 
around  the  swing,  accept  one  lantern  h^  by 
the  engineer.  The  svring  was  in  operation. 
The  plaintiff  came  along  by  the  swing,  where 
there  were  a  few  bystanders,  and  tbe  enj^- 
neer  held  out  his  lantern  as  If  desiring  some 
one  to  hold  it  while  he  fixed  something  about 
the  cDgloe.  The  plaintiff  took  it,  and  while 
holding  tbe  lantern  the  lubrlcatbig  glass  of 
the  engine  burst,  and  a  piece  of  it  struck  the 
plaintiff  in  the  eye  and  destrc^ed  the  sight 
thereof.  He  sued  the  city  for  damages,  al- 
leging negligence  in  permitting  the  swing  and 
engine  to  be  located  so  as  to  completely  ob- 
struct tbe  travel  upon  th^  streets  in  question 
by  vehicles  and  to  obstruct  travel  for  pedes- 
trians without  danger  of  being  Injured.  The 
jnry  returned  a  verdict  for  the  defendant, 
and  in  answer  to  special  questions  found  that 
tbe  plaintiff  when  injured  bad  been  holding 
the  lantern  from  one  to  not  to  exceed  five 
minutes;  that  he  was  within  from  one  to 
three  feet  of  the  engine;  that  he  could  have 
gone  from  the  house  to  tbe  store  without 
danger  from  the  engine ;  t'hat  he  was  not  ex- 
ercising ordinary  care;  that  he  knew  the  en- 
gine was  In  tbe  street;  that  there  was  room 
to  pass  without  danger  of  injury;  that  he 
knew,  or  by  tbe  exercise  of  ordinary  care 
should  have  known,  that  tbe  engine  was  in  a 
defective  condition;  that  he  was  assisting 
the  engineer  in  Its  repair  at  tbe  time  of  tbe 
Injury;  and  that  he  was  guilty  of  contribu- 
tory negligence.  In  answer  to  question  No. 
10,  "If  he  could  have  avoided  the  injury  by 
tbe  exercise  of  ordinary  care,  why  not?"  they 
answered,  "Because  he  did  not  use  ordinary 
care."  ITiey  were  instructed  that.  If  they 
should  find  the  defendant  negligent  in  allow- 
ing the  obstruction  in  the  street,  before  the 
plaintiff  could  recover  "It  must  be  establish- 
e<^by  the  evidence  that  the  negligence  of  the 
defendant  was  the  direct  and  proximate 
cause  of  the  Injury  and  that  the  plaintiff  was 
free  from  contributory  negligence."  Also, 
that  if  the  plaintiff  was  within  a  few  feet  of 
the  engine  holding  tbe  lantern  for  the  engi- 
neer to  see,  and  "knew  that  the  engine  was 
defective,  or  that  by  the  exercise  of  ordinary 
care  he  should  have  known  that  the  accident 
might  hf^en,  then  the  act  of  holding  the 
lantern  would  constitute  negligence  on  hlfl 
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part  and  yoa  wonld  be  Justified  In  so  flnd- 
iDg."  Also,  tbat  If  tbe  plaintiff  knew  of  tbe 
obstruction  and  by  the  exerdee  of  ordinary 
care  could  have  avoided  it  the  Jury  would  be 
warranted  in  finding  him  guilty  of  cwtribu- 
tory  n^Hgeuce. 

While  the  charge  was  given  that  It  was 
the  duty  of  the  dty  to  keep  its  streets  open 
for  public  travel,  and  if  it  knowingly  per- 
mltted  them  to  remain  obstructed  this  fact 
aloue  would  cojistltute  uegligence  on  its  part, 
still  it  seems  quite  plain  that  the  case  was 
tried  largely  on  the  theory  that  the  plaintiff 
was  merely  a  passer-by  or  pedestrian  gov- 
erned by  the  ordinary  rules  of  oae  who  stum- 
bles over  an  obstacle  In  the  street. 

It  is  perfectly  plain  that  he  knew  before 
starting  to  the  store  that  the  street  was 
thus  occupied,  and  he  knew,  as  every  one 
else  familiar  with  the  situation  knew,  that 
he  could  avoid  tbe  obstruction  by  going  some 
other  way  or  by  refraining  from  going  at 
all ;  but  it  was  not  his  duty  to  establish  his 
lack  of  contributory  negligence,  nor  was  it 
essential  that  it  be  estabUshed  by  the  evi- 
dence that  be  was  free  from  contributory 
negligence.  Indeed,  the  court  charged  in  the 
fourth  Instruction  that  this  burden  was  upon 
the  derendant,  and  the  correct  rule  was 
therein  given  to  the  jury  contrary  to  the  er- 
roneous one  already  referred  to. 

[1]  Another  Instruction  complained  of  was 
that  if  the  plaintiff  knew  that  the  engine 
was  defective,  or  by  the  exercise  of  ordinary 
care  should  have  known  that  the  accident 
might  happm,  then  the  act  of  holding  the 
lantern  would  omstitute  negligence  on  bis 
part 

The  undisputed  testimony  is  that  the  awing 
was  In  ot>eration,  which  necessarily  implies 
that  the  engine  must  have  been  running,  and 
the  plaintiff  testified  without  dispute  that  he 
knew  nothing  about  an  engine,  and  there  Is 
nothing  shown  In  the  evidence  that  any  one 
had  reason  to  foresee  that  the  particular  ac- 
cident might  happen  which  did  happen  and 
which  might  as  naturally  have  Injured  an- 
other of  the  bystanders  or  the  engineer  him- 
self as  the  plaintiff  had  he  or  such  oth- 
ers been  In  the  line  of  the  glass  sent  fiying 
by  the  explosion.  Attractions  of  the  charac- 
ter In  question  are  purposely  designed  to  en- 
tertain and  collect  crowds  of  persons,  and 
the  fact  that  the  street  was  taken  up  with 
the  swing,  engine,  cable,  tank,  fuel,  guy 
ropes,  and  baby  rack  did  not  bar  the  plaintiff 
from  the  right  to  pass  over  such  street,  and 
the  trial  court  properly  charged  that  such 
obstruction  was  a  nuisance  and  leaving  it  in 
the  public  street  was  negligence  of  an  aggra- 
vated character.  Farrell  v.  City  of  Dubuque, 
129  Iowa,  447,  105  N.  W.  696;  Wheeler  v. 
City  of  Ft  Dodge,  131  Iowa,  566.  108  N.  W. 
1057,  9  L.  R.  A.  (N.  S.)  146;  Moore  T.  City  of 
Bloomlugton,  51  Ind.  App.  145,  95  N.  E.  374; 
note,  20  L.  R.  A.  (X.  S.)  513-769;  Little, 
Adm'r,  v.  City  of  Madison,  42  Wis.  643.  24 
Am.  Bep.  435;  Van  Cleef  v.  City  of  Chicago, 


144  111.  App.  488,  affirmed  240  lU.  318,  88  N. 
E.  816,  23  L.  R.  A.  (N.  S.)  636,  130  Am.  St 
Rep.  275;  Johnson  v.  City  of  New  York,  186 
N.  Y.  189,  78  N.  £1.  716. 116  Am.  St  Rep.  545, 
9  Ann.  Cas.  824;  Wood  on  Naisanoe  (Sd  EdJ 
I  248  e£  seq. 

"The  power  to  authorize  obstnictionB  may  be 
delegated  to  municipal  corporations;  but,  in  tbe 
absence  of  a  provision  !d  Its  charter  or  fiome 
general  law  upon  the  subject,  a  municipality 
lias  no  more  riebt  to  license  or  maintain  a  nui- 
sance than  an  Individual  would  have,  and  for  a 
nuisance  maintained  upon  its  own  property  a 
city  is  liable  the  same  as  an  individual  would 
be.  Even  where  a  city  is  given  exclusive  power 
over  its  streets,  such  power  must  be  exercised  for 
the  good  of  the  general  pnblic,  and  the  cit; 
cannot  authorize  <»wtnictions  in  its  streets  for 
merely  private  purposes."  Elliott,  Roads  and 
Streets  (3d  Ed.)  vol.  2,  {  836. 

It  was  the  duty  of  the  dty  to  keep  Its 
streets  In  a  safe  condition  for  use  in  the  usu- 
al mode  by  travelers.  City  of  Eudora  v.  Mil- 
ler, 30  Kan.  494,  2  Pac.  685 ;  Gould  v.  City 
of  Topeka,  32  Kan.  48S,  4  Pac.  822,  49  Am. 
Rep.  496;  Osage  City  v.  Lorkln,  40  Kan.  206, 
19  Pac.  668,  2  U  B.  A.  56,  10  Am.  St.  Rep. 
186;  Tepfer  t.  City  of  Wichita,  90  Kan.  718, 
136  Pac  317,  49  L.  B.  A.  (N.  S.)  844;  Spencer 
V.  Kansas  City,  92  Kan.  161,  139  Pac.  1O20. 

[2]  A  member  of  tbe  committee  appointed 
by  tlie  commercial  dab  testified  that  It  was 
stated  to  the  mayor  that: 

"The  reason  they  wanted  to  set  the  swing 
up  there  was  they  wanted  it  to  be  bandy  to  the 
people  and  public  as  they  could  get  it  bo  as  to  get 
as  many  to  ride  as  they  could  for  the  benefit  of 
the  commercial  club;  that  the  club  was  to  re- 
ceive a  part  of  the  earnings  of  the  swing." 

So  here  waa  a  mUsanoe  permitted  la  the 
street  aa  a  matter  of  profit  In  part  to  a  local 
enterprise,  and  by  thus  consenting  to  Its  lo- 
cation the  dty  was  by  act,  If  not  by  word, 
extending  an  Inrltatlon  to  everybody  to  pat- 
ronize the  attraction.  Having  thus  diverted 
the  street  from  Its  lawful  use  to  the  unlaw- 
ful one  of  exploiting  an  enterprise  more  or 
less  dangerous,  the  motive  power  bdug  fur- 
nished by  a  steam  engine  connected  by  cable 
with  the  swing,  the  dty  is  not  In  a  position 
to  draw  too  fine  a  line  on  the  conduct  of  the 
plaintiff  because  he  stop[>ed  for  a  brief  time 
where  he  with  others  bad  been  thus  attrei.-t- 
ed.  He  had  the  right  to  pass  over  such  parts 
of  the  street  as  he  could  reach  by  avddlng 
the  obstructions  and  was  not  required  tu 
forego  the  use  of  tbe  Intersection  or  so  much 
of  it  as  he  could  walk  over.  Telephone  Cu. 
V.  Vandervort,  71  Kan.  101,  79  Pac.  IOCS,  ti 
Ann.  Cas.  80.  It  has  been  held  that  streets 
are  for  use  for  business,  pleasure,  or  curios- 
ity. City  of  Wave'rly  v.  Reesor,  93  111.  App. 
049;  ViUage  of  Bath  v.  Blake,  97  IlL  App.  35. 

The  nuisance  having  been  placed  in  the 
street  with  its  knowledge  and  consent,  the 
city  became  liable  to  one  injured  thereby,  un- 
less the  persMi  so  injured  was  sufficiently 
guilty  of  carelessness  to  be  held  responsible 
himself  for  the  injury.  The  question  of  con- 
tributory negligence  in  this  case  does  not  de- 
pend upuu  the  mere  tact  that  the  plaintlfr 
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coald  hare  gone  to  the  store  by  asing  Bome 
other  route,  or  that  be  stopped  voluntarily  as 
he  came  near  tbe  engine,  or  tbat  he  knew  tbe 
(Astructlon  was  In  tbe  street  and  could  have 
avoided  it,  or  tbat  be  beld  the  lantern  for 
the  engineer ;  but  It  depends  upon  tbe  ques- 
tion whether,  under  the  circumstances  shown, 
the  plaintiff  used  such  caution  or  prudence  as 
an  ordinarily  careful  person  would  hare  used 
under  like  circumstances  and  conditions. 

Upon  the  principles  thus  indicated,  th* 
plaintiff  had  a  right  to  have  bis  case  tried, 
and,  having  he«i  denied  such  right,  he  Is  en- 
titled to  a  reversal  ot  the  Judgment  against 
him  and  to  a  new  trial. 

In  view  of  the  many  Instances  of  similar 
attractions  t>elng  permitted  upon  the  streets 
of  cities,  it  Is  not  at  all  strange  that  the  de- 
fendant In  this  case  gave  its  assent  to  tbe 
location  of  the  merry-go-round  at  the  Inter- 
section of  Its  two  principal  streets,  but  tbe 
frequency  of  such  instances  In  no  wise  tends 
to  tbeir  legality.  As  instances  of  expressions 
used  by  other  courts  touching  such  matters, 
the  following  may  be  noticed:  In  Farrell  v. 
City  of  Dubuque,  129  Iowa,  447,  105  N.  "W. 
686,  a  case  of  an  injury  occnrrlng  by  being 
struck  by  a  piece  of  timber  constituting  a 
portion  of  the  frame  constructed  In  a  street 
for  tbe  purpose  of  a  street  fair.  It  was  said: 

"It  is  clear  that  wben  the  city  allowed  these 
itmctures  to  remain  in  the  street  with  the 
knowledge  that  they  had  been  unlawfully  placed 
there,  and  tbat  they  were  dangerous,  it  rendered 
itself  liable  to  any  one  receiving  InjuHes  by 
reason  thereof.  DuSy  v.  Dubucjue,  63  Iowa, 
176  [18  N.  W.  900.  50  Am.  Rep.  743];  BHvcn  v. 
Sioux  City,  85  Iowa,  346  Ri2  N.  W.  2401; 
Caaou  V.  Ottuinwa,  102  lowa,  99  [71  N.  W. 
1921;  Wells  v.  Brooklyn  [9  App.  i>iv.  61].  41  N. 
Y.  Supp.  143;  Griffin  v.  Boston,  182  Mass.  400, 
66  N.  E.  811:  Richmond  v.  Smith,  101  Va.  161, 
43  S.  E.  345."  Page  452  of  129  Iowa,  page 
69S  of  105  N.  W. 

In  Richmond  v.  Smith,  101  Va.  161,  43  S. 
G.  345,  a  case  of  an  injury  from  an  obstruc- 
tion erected  in  a  street  by  a  carnival  ossod- 
ation,  it  was  said,  speaking  of  the  city: 

"It  has  no  other  or  different  control  of  the 
streets  than  ia  prescribed  in  the  charter  or  the 
general  statutes  of  the  state.  Having  no  leslala- 
tive  authority  to  grant  tbe  ose  of  the  strci-ts 
for  such  purpose,  the  ordinance  vas  a  nullity, 
and  in  no  way  affects  ibe  plaintifTs  right  to 
recover  in  this  case."  Page  165  of  101  Va., 
pase  346  of  43  S.  E. 

"It  is  also  an  established  general  rule  thtit 
any  uoauthorized  obstruction  which  unneces- 
sarily impedes  or  incommodes  the  lawful  use  of 
a  highway  is  a  public  nuisance  at  common  law." 
Page  166  of  101  Va.,  page  340  of  43  S.  E. 

"Cities  have  no  power,  without  legislative  au- 
thority, to  authorize  obstructions,  in  the  streets, 
that  are  condemned  as  nuisances.  If,  under  the 
insplntion  of  modem  ideas,  it  Is  deemed  neces- 
sury  to  the  public  weal  tbat  the  streets  of  cities 
should  be  blocked  by  such  obstructions  and  ex- 
hibitions as  we  are  considering,  the  way  is  open 
Id  accMnpUah  It.  Let  tbe  Legislature  tie  applied 
to  for  the  requisite  authority.  The  courts  can- 
not grant  it,  nor  can  they  approve  the  assump- 
tion of  such  a  power,  where  no  lawful  authority 
for  its  exerdae  is  shown  to  exist."  Page  170  Mf 
101  Va.,  pass  347  of  48  8.  B. 


In  Wheeler  v.  City  of  Ft.  Dodge,  131  Iowa, 
566,  108  N.  W.  1057,  9  L.  B.  A.  (N.  S.)  146,  at 
tbe  close  of  the  opinion  the  court,  quoting 
from  a  New  York  decision,  said: 

"When  it  Is  understood  that  such  license  had 
not  only  no  effect  in  the  way  of  iejralizing  an 
obstruction,  but  simply  makes  the  city  a  part- 
ner in  the  maintenance  of  a  public  nuisance, 
such  knowledge  may  tend  in  some  degree  to  the 
protection  of  the  public  in  tbe  lawful  use  of  its 
own  highways."  Page  662  <^  ISl  Iowa,  page 
1068  of  108  N.  W.  [9  li.  R.  A.  (N.  S.)  1461. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  tn  accord- 
ance herewith.  All  the  Justices  concurring. 


CONEY  et  al.  v.  MAYOR  AND  COM'RS  OF 
CITY  OF  TOPEKA  et  al.    (No.  2O051.)t 
(SnpTeme  Court  of  i^sae.  Jone  12, 1916.) 

(Syllahua  ly  tk«  Vourt.) 

1.  STATUnS  «=s>201  —  OONSTBUOnON  —  fiiis- 
TAKB. 

Application  of  the  familiar  rule  of  statu- 
tory construction  tbat,  where  the  Legislature  er- 
roneously uses  ond  word  or  figure  for  another, 
and  tbe  context  affords  tbe  means  of  determin- 
ing conclusively  the  legislative  intent,  tbe  prop- 
er word  or  figure  will  be  deemed  substituted 
therefor. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  S  279;  Dec  Dig.  <S=»201.] 

2.  MUHICIPAI.  OOBPOBATIOirS  —  A»AM- 
DONMKNT  OF  COUUISSION  GOVEBHIOSNT— PE- 
TITION FOE  Election— SutKiciESCT. 

The  sufficiency  of  a  petition  to  the  mayor 
and  commissioners  of  a  city  of  tbe '  first  class 
adiing  tbat  an  election  be  called  to  determine 
whether  sudi  city  shall  abandon  its  commission 
form  of  government  should  he  tested  by  the 
number  of  registered  voters  whose  signatures 
appear  on  such  petition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  127,  128,  130~18;{ ; 
Dec.  Dig.  «»48.] 

3.  MUNIOIFAL  CORPORATXONS  «=>48  —  ABAN- 
DONMENT OP  COUUISSXON  GOVSRNUENT— PK- 

TiTioN  FOB  Election— Betdbn  to  Petitioh- 

EBS. 

Where  such  petition  ii  insufficient,  the  stat- 
ute requires  that  it  be  returned  to  tbe  petition- 
ers. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Coi-poraiions,  t'ciit.  Dig.  |§  127,  128,  130-133; 
Dee.  Dig.  <£=»4S.] 

Original  uiaudamus  by  P.  H.  Coney  and 
others  against  tbe  Mayor  and  Commissioners 
of  the  City  of  Topeka  and  utliers.  Writ  al- 
lowed iu  part 

J.  O.  Slouecker,  E.  U  O'Nell,  A.  B.  Quin- 
ton,  T.  D.  Humphreys,  S.  U  Lashbrook,  A.  A. 
Uraham,  and  J.  H.  Guy.  all  of  Topeka,  for 
appellants.  W.  C.  Ralstou  and  George  Hay- 
den,  both  of  Topeka,  for  appellees. 

DAWSON,  J.  This  is  an  application  for  a 
writ  of  mandamus  to  compel  tbe  mayor  and 
conunissioneTB  of  Topeka  to  call  an  elecUou 
to  determine  whether  the  city  of  Topeka 
should  abandon  its  commission  form  of  gov- 
ernment and  return  to  tbe  old  system  of  gov- 
ernment by  a  mayor  and  councilmen.  The 
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Statute  anthOTlzlDg  sacfa  election  Is  section 
1241,  Qen.  Stat  1909,  which  In  part  reads : 

"Adj  city  wbidi  shall  have  operated  for  more 
than  four  years  nnder  the  provisions  of  this  act 
maj  abaDOon  such  organization  thereunder  and 
accept  the  provisiotts  of  the  (teneral  law  of  the 
state  then  applicable  to  the  cities  of  its  popula- 
tion, or  if  now  organizpd  under  epecial  charter 
may  resume  said  special  charter,  by  proceeding 
as  followa;  Vpon  the  petition  of  not  lesa  than 
twenty-five  per  centum  of  the  electors  of  such 
city,  a  special  election  shall  be  called  at  which 
the  following  proposition  only  shall  be  submit' 
ted:  'Shall  the  city  of  (name  the  city)  abandon 
its  organization  under  chapter  114  of  the  Gener- 
al Session  I^wa  of  1907,  and  the  acts  amenda- 
tory thereto,  and  become  a  city  under  the  gener- 
al law  governing  cities  of  like  population  lor,  if 
now  organized  under  special  charter,  shall  re- 
sume said  special  charter)?'  •  •  *  The  suffi- 
ciency of  such  petition  shall  be  determined,  the 
election  ordered  and  conducted,  and  the  result 
declared,  generally  as  provided  by  secticoi  3  of 
this  act,  in  so  far  as  the  provisions  thereof  are 
applicable." 

On  FetouaiT  S,  1916,  the  plaintiff  and 
6,099  other  [>etitlonera  filed  with  the  city 
clerk  a  petition  with  their  signatures  attach- 
ed seeking  that  such  election  be  called.  The 
city  deiji  examined  the  petition,  and  found 
that  of  the  total  number  of  petitioners  only 
2,290  were  registered,  and,  as  the  total  num- 
ber ci  registered  voters  In  Topeka  at  that 
time  was  16,878,  the  qualified  petitioners  did 
not  amount  to  the  26  per  cent,  fixed  by  the 
statute  to  set  In  motion  tbls  dectlon  machin- 
ery. The  plaintiff  demanded  a  return  of  the 
petition,  and  this  was  refused.  Some. time 
later  he  and  others  filed  another  petition, 
which  for  the  purposes  of  this  case  may  be 
considered  as  an  amendment  to  tbe  original 
petition,  although  we  need  not  dedde  that 
point,  which  second  petition  contained  1,679 
signatures.  That  petltl(Hi  taken  separately 
or  as  an  amendment  to  the  original  and  the 
number  of  names  on  both  petitions  totaled 
did  not  contain  25  per  cent  of  the  registered 
voters  of  the  city,  and  tbe  city  clerk  made  fals 
report  to  the  mayor  and  commissioners  ac- 
cordingly, and  they  declined  to  call  the  elec- 
tion. Plaintiff  again  demanded  the'  return 
of  the  petitions,  and  this  was  again  refused. 
Hence  this  lawsuit 

[1,2]  Only  one  questitMi  is  Inrolved:  Is  it 
necessary  that  the  petitioners,  under  section 
1241,  Gen.  Stat  1909,  be  registered  voters? 
The  closing  language  of  that  section  provides 
that  the  sufficiency  of  the  petition  shall  be 
determined  as  provided  in  section  3  of  the 
same  act  so  far  as  applicable.  It  Is  appar- 
ent that  the  figure  "3"  Is  a  misnomer.  Sec- 
tion 3  has  nothing  to  say  about  pe.tltlons  or 
elections.  It  relates  to  oaths  of  ofBce,  sal- 
aries of  mayor  and  commissioners,  and  the 
time  to  be  devoted  to  their  duties.  Laws 
1909,  c.  74,  I  3 ;  Gen.  St  1909,  §  1231.  Tlie 
original  act  relating  to  commission  govern- 
ment In  cities  of  the  first  class  was  chapter 
114,  Session  Laws  of  1907.  It  did  not  pro- 
vide for  the  recall  of  city  officers  nor  for  the 
abandonment  of  commission  government  In 
1009  certain  ameudnieuts  were  made  to  the 


act  of  1907  (Laws  1909,  c.  74),  among  which 
were  two  independ«it  sections — section  5. 
providing  for  the  recall  of  city  officers,  and 
section  7,  providing  for  an  election  to  aban- 
don the  conmiisslon  form  of  government 
Section  5  (Gen.  Stat.  1909.  S  1239)  is  the  only 
section  of  the  latter  act  or  of  either  act  to 
which  the  reference  at  the  close  of  section  7 
(Gen.  Stat  1909,  §  1241)  could  apply.  Ob- 

I  vlously  and  undoubtedly  section  6  Is  Intend- 
ed. Force  and  effect  are  to  be  given  to  the 
words  requiring  the  sufficiency  of  the  petition 
to  be  determined,  and  this  is  readily  and  con- 
clusively done  by  reference  to  section  3.  And 
otherwise  It  Is  utterly  abortive  and  nonsensi- 
cal. Section  5  covers  recall  elections  In  detail. 
It  provides  that  upon  presentation  of  a  peti- 
tion signed  by  26  per  cent,  of  the  voters  of 

:  the  city  demanding  a  recall  election  It  shall 
be  the  duty  of  the  city  clerk  to  ascertain  the 
sufficiency  of  the  petition  as  follows : 

"Within  ten  days  from  the  date  of  filing  such 
petition  the  city  cleric  ^all  examine  and  from 
the  voters'  register  ascertain  whether  or  not  said 
petition  is  signed  by  the  requisite  number  of 
qualified  electors,  •  •  •  and  he  shall  attach 
to  said  petition  bis  certificate,  showing  the  re- 
sult of  such  examination.  If  by  the  clerk's  cer- 
tificate the  petition  is  shown  to  be  insufficient, 
it  may  be  amended  within  ten  days  from  the 
date  of  said  certificate.  The  clerk  shall,  within 
ten  days  after  such  amendment,  make  like  ex- 
amination of  tbe  amended  petition,  and  if  his 
certificate  shall  show  the  same  to  lie  insuflipient. 
it  shall  be  returned  to  the  person  filing  the 
same."  Laws  1909,  c.  74,  f  6 ;  Gen.  Stat  1008, 
§  1239. 

This  Is  the  section  to  which  the  Legislature 
Intended  to  refer  for  the  determination  of 
the  sufficiency  of  plaintiff's  petition.  Nor 
does  this  do  the  sUgbest  violence  to  standard 
rules  of  statutory  construction.  It  Is  famil- 
iar law  that  legislative  enactments  are  not, 
any  more  than  any  other  documents,  to  be  de- 
feated on  account  of  errors,  mistakes  or  omis- 
sions. Where  one  word  or  figure  has  been 
erroneously  used  for  another,  or  a  word  omit- 
ted, and  the  context  affords  the  means  of  cor- 
rection, the  proper  word  or  figure  will  be 
deemed  substituted  or  supplied.  This  Is  only 
making  the  naked  letter  of  the  statute  yield 
to  Its  obvious  intent  Brook  v.  Blue  Mound, 
61  Kan.  184,  59  Pac.  273 ;  Reese  v.  Hammond, 
94  Kad  459,  146  Pac.  997;  Sutherland  on 
Statutory  Construction,  §  260. 

[3]  From  this  it  follows  that  the  petitioners 
are  not  entitled  to  a  writ  of  mandamus  re- 
quiring the  defendants  to  call  the  election ; 
but  are  they  entitled  to  the  writ  directhig  de- 
fendants to  return  to  plaintiff  the  petitions? 
We  think  so.  The  statute  provides  for  this 
In  specific  terms : 

"And  if  his  [the  city  clerk's]  certificate  shall 
show  the  same  [tbe  petition]  to  be  insufEdent,  it 
shall  be  returned  to  the  person  filing  tbe  same." 
Laws  1909,  c.  74,  {  6;  Gen.  SUt  1909,  |  12;i9. 

There  Is  a  specious  suggestion  that  the  i>e- 
titious  show  some  evidence  of  criminality, 
and  that  It  would  be  convenient  to  have  them 
kept  where  the  county  attorney  could  hare 
access  to  them  if  be  cared  to  institute  some 
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sort  of  ertiniiiiil  procee^gs,  If  any  sndi 
bfpoCbetical  eaae  ahall  derelop  Into  an  actu- 
ality, it  will  lie  no  inc(Hiv«nl«ioe  to  the  pnwe- 
CQdiiK  offlcera  to  prooare  them  from  the 
plaintiff  P.  H.  Con^,  and  the  wtlt  will  Issue 
directing  the  defendants  to  surrender  the  pe- 
titiwis  to  him  as  the  statnto  pieacrlbes. 

It  is  so  ordered.  AU  the  Justices  concur- 
ring. 


WITHERS  T.  BAIt^^ES  et  aL  (No.  lOSSl.) 
(Supreme  Coart  of  Kansas.    June  12,  1&16.) 

(Syllabut  by  the  Court.) 

1.  Deeds  «=>208  —  Delivkbt  —  Sufiioiknct 
of  kvidence, 

TbB  facts  conceraine  the  deliverr  of  a  deed 
GtMuidered,  and  held  samcieDt  to  constitute  a 

valid  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Oeat. 
Dig.  a  625-632;  I>ec.  Di«.  «S=>208.] 

2.  Joint  Tenanct  «=»2~Statdte— Convet- 

ASCE  TO  Two  GnAHTEES  OB  SUBTIVOB— VA- 

LiDnr. 

Section  2966,  Gen.  St  1909,  abollBhing 
joint  tenanclea  and  survivorship,  doe*  not  make 
it  unlawful  for  a  grantor  to  convey  an  estate 
to  two  grantees  or  the  survives  of  the  two; 
and  the  sarriTor  may  lawfully  take  the  entire 
fee  under  such  a  conveyance. 

[Ed.  Note.— F«r  other  cases,  see  Joint  Ten- 
ancy, Cent.  Dig.  fi  2;  Dec.  D^.  «s»2.] 

Appeal  from  District  Court,  Leavenworth 

Countj-. 

Action  by  Jennie  B.  Withers  against  Caro- 
line A.  Barnes  and  another.  Prom  judg- 
ment tor  defendants,  plaindfT  appeals.  Af- 
firmed. 

Wm.  Dill  and  W.  W.  Hooper,  both  of 
Leavenworth,  for  appellant  A.  Ei,  Dempsey, 
of  Leavenworth,  for  appellees. 

DAWSON,  J.  This  is  an  appeal  from  a 
Judgment  of  the  district  court  of  Leaven- 
worth county  in  an  action  brought  by  Jennie 
B.  Withers  against  hra  rister  Caroline  A. 
Bames  and  her  brother,  Hiram  Wilson 
Barnes,  to  recover  an  Interest  In  cratain  real 
estate,  apparently  the  family  domicile,  con- 
veyed to  Caroline  by  ber  father,  Delos  N. 
Bames.  The  brother  tfbidalraed  any  Interest 
in  the  moperty,  and  Blleged  that  It  bdonged 
to  his  sister  Garc^e  by  virtue  of  a  valid 
deed  executed  and  delivered  to  her  during 
tbelr  fiither-s,  lifetime  The  father  had  bew 
a  man  of  considerable  property.  His  will 
disposed  of  extensive  landholdings  and  city 
lots  in  the  counties  ot  Leavenworth,  Wyan- 
dotte, and  Sedgwick,  in  this  state,  and  In 
Platte  and  Jacftson  counties,  in  Missouri. 
The  beneficiaries  were  his  son,  Hiram,  and 
Us  three  daui^ters,  Mrs.  Jennie  Withers, 
UUs  Caroline  Barnes^  and  UUss  Jeside 
Bainea.  To  the  casual  reader  ot  the  will  no 
great  dqnrtnre  from  an  equitable  division  of 
the  property  between  his  children  Is  appar- 
ent. The  division  Would  appear  sufficient  to 
make  them  all  well-to-do.  The  plaintiff  mar- 


ried about  1882.  The  mother  died  In  1888, 
and  Caroline  remained  stogie  and  kept  house 
tor  her  father  until  hla  death  In  1912.  The 
will  was  executed  February  2,  1903.  The 
deed  to  the  disputed  property  was  In  terms 
at  general  warranty,  and  In  part  recited: 

"This  indenture  made  this  1st  day  of  April, 
190i,  between  Delos  N.  Barnes,  a  widnwer  or 
Leavenworth,  In  the  county  of  T^avenworth 
and  the  state  of  Konnas.  of  the  first  part,  and 
Jessie  Bames  and  Caroline  A.  Barnes,  or  the 
survivor,  of  the  second  part." 

At  that  time  the  daughter  Jessie  was  an 
Invalid,  and  she  died  June  3,  1907.  A  few 
days  after  her  death  the  father  handed  some 
deeds  to  Caroline  saying: 

"Here  are  some  deeds  I  want  you  to  have. 
These  deeds  have  to  be  delivered.  You  take 
these  down  to  Mr.  Dempsey  and  get  a  receipt 
for  them.  *  *  *  I  suppose  now  you  will  be 
marrying  some  good  for  nottihig  fellow  and  turn 
me  out  of  doors." 

Caroline  followed  her  father's  lostructlonsr 
and  Mr.  Dempsey  kept  the  deed  until  after 
the  death  of  Mr.  Barnes,  in  March,  1912, 
when  it  was  recorded.  During  the  period  be- 
tween the  making  of  his  will  and  his  demise 
Mr.  Barnes  made  some  other  deeds  to  Caro- 
line and  the  others,  but,  with  their  consent, 
he  at  various  times  sold  some  of  such  prop- , 
ertles  to  third  parties.  Obviously,  this  must 
have  been  done  before  any  such  deeds  to  his 
children  were  recorded,  and  perhaps  before 
they  were  delivered. 

The  testimony  of  Mr.  Dempsey,  in  whose 
custody  the  deed  was  placed  by  Caroline  by 
the  advice  or  direction  of  her  father,  is  also 
pertinent  on  the  question  of  delivery,  and 
that  question  Is  the  determining  factor  in 
this  lawsuit,  Mr.  Dempsey's  testimony, 
abridged,  reads: 

"I  am  a  practicing  attorney  in  the  city  of 
Leavenworth  since  the  fall  of  1894.  atamng 
in  to  practice  here.    I  occupied  omees  with 

Jiidfce  Gillpatrick.  He  went  on  the  bench  in 
1900,  but  for  some  years  after  that  he  made  the 
same  office  his  headquarters.  He  and  the  de- 
ceased, Deloe  N.  Bames,  were  close  friends, 
and  the  latter  often  called  at  the  office  to  visit 
with  Uie  judee,  and  I  got  quite  well  acquainted 
with  him.  Sometimes  when  Judge  Gillpatrick 
was  not  present  he  would  engage  in  conversa- 
tioD  with  me.  The  only  matter  that  bad  a 
legal  phase  that  he  discussed  with  me  was  in 
connection  with  these  dPeds  I  liave  mentioned 
here.  That  _  was  perhaps  along  in  1904 ;  1 
can't  fix  the 'date  exactly.  On  more  than  one 
occasion  be.  mentioned  the  matter  of  drawing 
up  deeds  for  bis  two  girls  who  were  at  home, 
and  he  said  be  had  consulted  with  Judge  Gill- 
patrick and  Senator  Baker  whether  it  woald 
be  legal  to  make  deeds  and  leave  them  in  the 
bands  of  some  one  for  these  girU,  or  whether  it 
might  be  better  for  him  to  deliver  the  deoda 
direct  to  tbcm.  The  first  time  that  I  knew  that 
he  had  made  any  deeds  was  when  Miss  Carrie 
Bames  broagbt  them  to  my  office  some  time  in 
1007.  She  came  with  these  deeds  to  my  office 
and  left  them  with  me  to  keep  for  her,  and  1 
gave  her  a  duplicate  receipt  for  them,  and  kept 
a  copy  of  the  receipt  myself.  •  •  •  These 
deeds  remstned  in  my  possession  until  they 
were  recorded,  at  the  direction  of  Caroline  A, 
Barnes.  I  met  Mr.  Barnes  several  times  after 
the  deeds  were  left  with  me  by  Miss  Caroline, 
but  be  never  mentioned  anything  about  them. 
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The  Jury  made  spedal  flndtngs  of  fact,  and 
In  accordance  therewith  the  district  court 
Rave  Judgment  for  the  defendant  Caroline  A. 
Barnes. 

Hie  prlncli>al  contentions  of  counsel  for 
appellant  are:  (1)  Hint  the  evidence  proved 
no  proper  delivery  of  the  deed ;  and  that, 
If  the  deed  conveyed  title  to  Caroline,  It 
was  only  an  nndivided  half  Interest 

[1]  We  have  recited  the  main  fiicts  upon 
which  the  ultimate  fitct  of  delivery  depends. 
The  deed  was  executed  to  Jessie  and  Caro- 
line, or  the  survivor,  in  1904.  The.  father 
retained  possesion  of  the  deed  until  otfter 
the  death  of  Jessie  in  1B07.  There  was 
therefore  no  delivery  as  to  Jessie.  After 
Jessie  died  he  gave  the  deed  to  Caroline  un- 
der the  circumstances  narrated  by  her,  and  it 
was  deposited  with  Ur.  DenQwey,  as  testified 
by  him.  Did  this  wmstltute  a  delivery?  The 
district  court  so  found.  Was  there  any 
reservation  of  control  ut  that  deed  by  the  fa- 
ther? No  such  evidence  Is  adduced.  What 
are  the  inferences?  That  the  father  was  not 
doing  a  nstiess  or  CutUe  thing;  that  he  In- 
tended the  ordinary  craisequences  ot  his  acts ; 
and  these  also  are  in  keeping  with  his  con- 
versations with  witnesses  that  he  intotded 
that  Jessie  and  Caroline,  who  had  stayed 
at  home  and  kept  house  for  him,  should 
have  the  home  place.  They  are  also  in  har^ 
mony  with  his  proved  purpose  that  Caroline, 
who  had  the  care  of  Jessie,  the  Invalid, 
»hould  liave  that  property.  These  conversa- 
tions ware  after  the  .deed  was  executed  in 
1904,  and  before  Its  delivery  In  1907.  and 
were  competent  under  all  the  rules  of  evi- 
dence.  The  judgment  of  the  district  court 
on  this  question  cannot  be  disturbed. 

[2]  What  merit  is  there  to  the  contention 
of  appellant  that  Caroline  should  only  take 
a  half  Interest  in  the  property?  The  convey- 
ance ^8  to  Jessie  and  Caroline,  or  the  sur- 
vivor. We  have  already  noticed  that  Jessie 
had  died  before  the  delivery  ot  the  deed. 
The  grant  to  Jessie  failed  also,  because  a 
conveyance  cannot  be  made  to  a  dead  per- 
son. But  it  is  urged  that  section  2036,  Qen. 
Stat  1900,  which  abolishes  survivorship  in 
Joint  tenancies,  nnllifles  the  words  "or  the 
survivor"  in  this  conveyance^  We  think  not 
Ccmsldering  the  circumstances,  the  Intent  ot 
this  conveyance  Is  as  plain  as  the  noonday 
sun.  The  father  Intended  that  these  two 
daui^tera,  or  the  survivor  of  them,  should 
have  the  family  domicile.  He  was  not  con- 
cerned about  the  intricacies  of  a  form  of 
landholdlng  whldi'  had  been  abolished  In 
Kansas.  If  both  daughters  had  lived  until 
delivery  ot  the  deed,  they  would  be  technical- 
ly tenants  in  common — merely  the  owners 
in  fee  simple.  Since  one  of  them  died,  the 
survivor  of  them  took  the  entire  fee  in  strict 
accoM  with  the  language  ot  the  grant  Sec- 
tion 20G6,  Gen.  SUt  1909,  abolished  Joint 
tenancies  and  the  doctrine  of  survivorship 
by  operation  of  law.  It  would  be  far-fetched. 


Indeed,  to  hold  that  the  grantor  of  a  fee 
could  not  purposely  make  a  conveyance  which 
would  amfsr  common  ownership  oa  two 
grantees  or  the  entire  fee  on  one  <tf  them 
upon'  the  death  of  the  other. 

The  Judgment  Is  affirmed.  All  the  Justic- 
es concurring. 


FISK  V.  NEFTUNa   (No.  19686.) 
(Supr«ne  Court  of  Kansas.    June  12,  19150 

(Syllabua  hy  the  Oourt.) 

Appeal  awd  Ebrob  ©=91171—1^4 ndlobd  ahd 
Tenant  «=p49— Grousds  fob  Reversal— 
Nominal  Dauages— Noncompliance  with 
I^AS!:--8umciENCT  or  Evidence. 

The  evidence  in  an  action  by  a  landlord 

asainst  his  tenant  for  DODcompliance  with  lease 

examined,  and  found  not  to  require  the  v^ict 

to  be  set  aside. 
[Ed,  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  H  4540-4554;  Dec.  Dig.  «=» 

1171 ;  Landlord  and  Tenant  Cent  PIs.  ii  117- 

119 ;  Dec.  Vig.  «=>49.] 

Appeal  from  District  Court  Wilson  County. 

Action  byLawrence  Fisk  against  H.  J.  Nep- 
tune From  a  Judgment  for  defendant  i^aln- 
tlff  aroeals.  Affirmed. 

P.  G.  Young,  of  Fredonia,  for  appellant 
^Iby  0.  Brown,  ot  C^ianute,  for  appellee. 

UASON,  J.  Lawrence  Fisk,  the  owner  of 
a  farm,  on  September  23.  1012,  leased  it  to 
H.  J.  Neptune  for  a  period  ending  March  1, 
1914.  Neptune  occupied  the  leased  premises 
until  December  8,  1913,  when  he  left  with- 
out notice  to  his  landlord.  Fisk  brought  ac- 
tion against  Neptune  for  damages  resulting 
from  his  failure  to  comply  with  the  terms  ct 
the  lease  in  various  respects.  A  Jury  return- 
ed a  verdict  for  the  defendant  on  whldb 
a  Judgment  was  rradered,  from  whldi  the 
plalntUI  appeals. 

The  contenUim  of  the  plalntift  Is  that  the 
verdict  was  not  supported  by  the  evidence; 
that  It  should  not  be  allowed  to  stand  because 
the  uncontradicted  evidence  of  the  ^aintiff, 
corroborated  in  some  instances  by  the  admis- 
sions of  the  d^endant  showed  that  the  de- 
fendant had  violated  his  agreement  and  that 
the  plaintiff  had  suffered  loss  in  amsequrace. 
The  plaintiff  had  the  burden  of  proof,  and, 
althouj^  his  testimony  in  material  matters 
was  not  contradicted  by  any  other  witness, 
the  Jury  may  have  discredited  l\  without  nec- 
essarily convicting  thenurives  of  being  in- 
fluenced 1^  passion  and  pr^udlce.  Cobe  t. 
Coughlln,  88  KaXL  622,  112  Pa&  116,  81  L.  a 
A.  (N.  S.)  112&  Conceding  that  the  admis- 
sions of  the  defendant  established  varioos  vi- 
olations of  the  contract  on  his  part  It  does 
not  follow  that  the  Judgment  should  be  set 
aside.  To  Justify  that  course  this  coutt 
would  have  to  find'  tliat  aubstanttal  damages 
had  been  concdnslTety  proved.  A  reversal  is 
not  ordered  for  a  failure  to  award  nominal 
damages.  State  v.  Kelly.  78  Kan.  42,  44.  96 
Pvlc.  40;   Hickman  v.  Richardson,  92  Kan. 
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716,  142  PacL  964.  We  do  not  think  the  de- 
fendant's testimony  established  that  any  der- 
eliction on  his  part  resulted  in  a  material  loss 
to  the  plaintiff.  For  Instance,  the  defendant's 
rvuduct  in  leaving  the  farm  appears  to  liave 
been  without  Justification,  and  to  have  ex- 
posed the  plaintiff  to  some  inconvenience  and 
risk  of  loss.  But  the  only  damages  asked  In 
this  regard  were  on  account  ot  the  time  spent 
by  the  plaintiff  In  finding  some  one  else  to  oc- 
cupy the  place  for  the  remainder  of  the  peri- 
od covered  by  the  lease,  and  the  amount  of 
time  lost  in  this  way  and  Its  value  were  fair 
questions  for  the  jury.  Their  finding  that  no 
substantial  damages  were  occasioned  in  this 
way  cannot  be  disturbed. 

The  judgment  Is  affirmed.  AU  the  Justices 
roncurring. 


WALLACE  V.  CITX  OF  WINFIBLD. 
.(No.  10920.) 
(Supreme  Court  of  Kansas.    June  12,  1015.) 

(BytUtbua  by  th«  Court.) 

1.  Waters  ahd  Wateb  Gouhses  «=»1«0,  164 
— maintahahcb    of    dam.  — i'sesckiftive 

RjGUT. 

Uoe  who  builds  and  maintains  a  dam  may 
ac(|uire  Sewage  rights  by  prescription,  and  if 
the  dam  hag  beea  maintained  for  more  than  15 
years  a  presumption  of  a  grant  or  of  consent 
by  the  upper  ripariaD  owners  arises  and  gives 
the  owner  of  the  dam  a  right  to  its  contmued 
maintenanee  to  the  extent  to  which  the  right 
has  been  enjoyed  for  the  period  of  prascription. 

lild.  Kote.— For  other  cases,  see  Waterii  aud 
Witer  Courses,  Cent.  Dig.  M  193,  11)5,  210- 
212,215;  Dec.  Dig.  «»ltiO,  1U4.] 

2.  Watebs  akd  Wateb  Coubses  ^190— Ap- 
pbofbiation  of  watei^— pbescbiptiv^ 
Bights. 

The  fact  that  a  city  which  hag  purchased 
a  small  tract  of  land  on  a  stream  and  bucume  a 
riparian  owner  is  undertaking  to  supply  the 
inhabitants  of  the  city  with  water  and  has  ex- 
pended large  sums  of  money  in  the  erection  of 
a  water  plant  gives  such  owner  no  special  or  ad- 
ditional rights  to  the  water  of  a  stream  as 
against  a  lower  proprietor  or  one  who  has  ac- 
qnircd  prescriptive  rigttts  to  the  unobstructed 
Bowage  of  the  stream. 

[Ed.  Note.— For  otlier  cases,  see  Waters  and 
^ater  Courses,  Cent  Dig.  S  26S;  Dec.  Dig. 
*»190.] 

3.  EMimNT  Domain  ^84— Takiko  Wateb— 

KlOBTS    OF    RiPABIAN  OwneB— MUNICIPAI. 

CoBPOKATiona. 

A  city  which  purchases  land  abuttiug  on  a 
stream  acquires  the  right  of  a  riparian  owner, 
which  is  the  reasonable  use  ot  water  for  domes- 
tic and  other  ordinary  purposes  incident  to  the 
land;  but  it  does  not  thereby  acquire  the  right 
to  divert  or  take  water  from  the  stream  for  the 
purpose  of  selling  it  to  the  inhabitants  of  the 
city  without  making  compensation  to  those 
who  are  thereby  deprived  of  water  rights. 

[Ed.  Note.— For  other  cases,  sec  Eminent  Do- 
main, Cent  Dig.  fS  227-2U0;   Dec.  Dig. 
84.] 

4.  Watebs  and  Wateb  Coubses  <8=39o— Wa- 
teb Rights— Municipal  Cobpobationb— 

InTEBFEBENCE  with  LOWSB  l*aOPBtETOB. 
The  fact  that  a  city  has  obtained  the  right 
to  take  water  from  a  stream  to  supply  its  in- 
habitaBtB  at  a  point  above  the  ci^  does  not 
give  it  the  right  to  build  a  dam  at  a  point  con- 


sideraU^  bdow  the  authorized  Intake  In  order 
to  obtain  water  for  the  supply  of  its  Inhabit- 
ants, the  place  being  within  the  millpond  of  a 
lower  proprietor  of  a  mill,  and  where  the  pro- 
posed dam  would  materially  obstruct  the  now 
and  diminish  the  power  which  belongs  to  the 
mill  and  which  would  operate  as  a  substantial 
interference  with  the  water  rights  actiuired  by 
the  millowner  without  malting  compensation  to 
him. 

tEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  $  282;  Dec  Dig. 
®=»195.] 

5.  Watebs  and  Watbb  Coubsbb  4s»01,  63— 
Obstbuction  of  Stbeau— Infbinueue:!!  of 
Wateb  Riquts— Sufficienot  of  Evidence 
-Injunction. 

The  findings  of  tlie  court  that  the  proposed 
obstruction  of  a  stream  by  the  defendant  would 
be  a  substantial  infringement  of  the  plaintiff'^ 
water  rights  are  found  to  be  warranted  by  the 
facts,  aud  under  the  circumstances  of  the  case 
the  plaintiff  is  held  to  be  entitled  to  the  remedy 
of  injunction  to  prevent  the  erection  of  the  pro- 
posed dam. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §|  61,  53,  54;  Dec. 
Dig.  <g=361.  63<] 

Appeal  from  District  Court,  Cowley  County. 

Action  by  Charles  M.  Wallace  agnlnat  the 
City  of  Wlnfield.  From  judgment  for  plain- 
tiff, ctefendant  appeals.  Affirmed. 

J,  A.  McDermott  and  Buckman  &  Bloss,  all 
of  Wlnfield,  for  appellant.  W.  P.  Hackney 
and  T>.  Moore,  both  of  Wlnfield,  and  J.  T. 
I.afferty,  of  Kansas  City,  Mo.,  for  appellee. 

JOHNSTON,  0.  J.  This  was  an  actiou  be- 
gun by  Charles  M.  Wallace  against  the  clt.v 
of  Wlnfield  to  enjoin  the  construction  of  fl 
dam  across  the  Walnut  riv^.  The  Injuuc- 
tlon  was  granted,  and  the  city  appeals. 

Bordering  upon  the  Walnut  river  Is  a  tract 
of  land  known  as  the  "Fair  Ground  Tract," 
owned  by  the  dty  of  Wlnfield  and  upon 
which  1b  located  the  city's  water  plant  I'v 
the  river  from  this  tract  are  the  Baden  mills 
and  a  dam  aaosB  the  river.  Below' It  is  the 
Tunnel  Mil),  owned  by  plaintiff,,  with  another 
dam  across  the  river.  In  IS^  the  city  of 
Wlnfield  condemned  the  rli^ht  to  take  all 
necessary  water  from  the  at  a  point 

above  the  Badcu  mills,  a;  -  ,ii  V.no  tlie  city 
moved  Its  Intake  from  the  Baden  millpond 
to  Its  preset  localion,  opposite  tlie  Fair 
Ground  Tract,  and  on  August  18,  1014,  ob- 
tained a  right  from  a  landowner  to  ci-cct  a 
dam  across  the  Walnut  river  about  one-half 
mile  below  Its  water  plant  and  about  7,S^iG 
feet  up  the  river  from  the  dam  owned  by 
plaintiff  and  6.O00  feet  above  bis  mill.  The 
proposed  height  of  this  dam,  it  was  shown, 
was  about  soveu-teuths  of  a  foot  lower  than 
the  height  of  plaintiff's  dam  and  about  uliie 
feet  lower  thau  the  Baden  dam.  The  pluln- 
lUTs  mill  was  operated  by  water  po^v■er,  ex- 
cept when  the  water  in  the  river  was  so  low 
as  to  furnish  iusulficleut  power,  and  then  the 
uiIU  was  operated  by  steam  power.  During 
purts  of  1913  aud  1014,  the  water  in  the  river 
wAK  very  low,  aud  the  city  did  not  get  suQi- 
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clent  water  for  the  demand  except  when  the 
Baden  dam  was  opened  and  the  water  per- 
mitted to  flow  down.  Plaintiff  alleged  that 
the  proposed  dam  would  reduce  the  volume 
ot  water  flowing  in  the  river,  Interfere  with 
its  usual  fall,  and  thereby  destroy,  to  a 
large  extent,  his  use  of  the  water  for  milling 
purposes,  to  hia  great  damage,  and  he  there- 
fore asked  that  the  construction  of  the  dam 
be  enjoined.  The  trial  court  made  detailed 
findings  of  fact  and  concluded  that  the  pro- 
posed dam  would  be  a  substantial  injury  to 
the  rights  of  plainUff,  and  hence  a  Judgment 
of  Injunction  was  entered.  The  defendant 
appeals  and  Insists  ttuit  upon  the  finding 
made  the  defendant  was  entitled  to  Judgment 
in  its  favor. 

It  is  contended:  First,  that  the  city  was 
entitled  to  take  all  the  water  from  the  river 
which  is  needed  to  supply  the  people  of  the 
city,  and  that  the  plaintiff  suffered  no  injury 
by  the  moving  of  the  intake;  second,  that  the 
construction  of  the  proposed  dam  would  not 
be  an  unreasonable  interference  with  the 
natural  flow  of  the  river;  and,  third,  that 
the  failure  of  the  plaintiff  to  maintain  his 
dam  barred  him  from  claiming  any  equitable 
relief. 

[1-3]  The  city  acquired  the  right  to  take 
water  for  municipal  purposes  at  a  point 
above  the  Baden  dam,  but  the  location  of  the 
proposed  dam  Is  6,634  feet  below  that  dam. 
No  proceedings  have  been  taken  by  the  de- 
fendant to  obtain  the  right  to  construct  a 
dam  or  to  obstruct  the  flow  of  the  stream, 
except  to  purchase  land  on  each  side  of  the 
river  at  the  site  of  the  proposed  dam.  Near 
this  site  the  defendant  at  great  expense  built 
Its  pumping  station  and  filtration  plant,  and 
this  appears  to  have  been  done  when  the 
plaintiff  was  acting  as  mayor  of  defendant 
city  and  with  his  consent  and  approval.  The 
defeudapt,  as  we  have  seen,  had  acquired  the 
right  to  take  all  the  water  it  needed  at  a 
point  above  the  Baden  dam,  and  It  appears 
that  there  were  no  tributaries  between  that 
intake  and  the  point  chosen  for  the  erection 
of  the  proposed  dam.  But  while  it  may  make 
little  difference,  so  far  as  the  quantity  of 
water  Is  concerned,  whether  the  water  Is 
taken  out  above  or  below  the  Baden  dam,  it 
is  insisted  that  the  defendant  never  bad  con- 
demned nor  obtained  any  right  to  take  water 
below  that  dam,  and,  besides,  it  had  never 
acquired  a  right  to  obstruct  the  flow  of  the 
stream  or  to  Impound  the  water  at  the  site 
of  the  proposed  dam,  which  was  practically 
within  the  plaintiff's  mill  pond  or  reservoir. 
The,  court  found  that  in  ordinary  stages  of 
water  the  plaintiff's  dam,  when  closed,  back- 
ed the  water  up  to  the  present  Intake  of  the 
defendant,  which  is  one-half  mile  Airther  up 
the  river  than  the  site  of  the  proposed  dam. 
The  dam  owned  by  plaintiff  has  been  In  exist- 
ence for  about  40  years  and  has  been  main- 
tained at  its  present  height  for  about  2o 
years.  It  does  not  appear  that  the  plaintiff 
or  any  of  hia  predecessors  acquired  any 


rights  as  against  riparian  owners  by  pur- 
chase or  condemnation.  Th^re  was  UttgatdoB 
in  1884  between  the  owners  of  the  plaintiff's 
mill  dam  and  a  riparian  owner  In  which  the 
character  and  height  of  the  dam  was  deter- 
mined and  fixed,  and  the  owners  of  the  dam 
are  perpetually  enjoined  from  changing  the 
height  of  the  same.  As  the  dam  has  been 
maintained  at  this  height  for  more  than  15 
years,  a  presumption  of  a  grant  or  of  consent 
by  the  upper  riparian  owners  arises  and 
gives  the  owner  of  the  dam  a  right  to  its 
continued  maintenance  to  the  extent  to  which 
the  right  has  been  enjoyed  for  the  period  of 
prescription.  Whltehair  v.  Brown,  80  Kan. 
297,  102  Pac.  783,  18  Ann.  Cas.  216.  At  the 
site  of  the  proposed  dam  the  defendant  was 
a  riparian  ownet  by  virtue  of  the  purchase 
of  land  on  each  side  of  the  river,  and,  while 
a  riparian  owner  has  the  right  to  a  reason- 
able use  of  the  water  for  domestic  and  agri- 
cultural purposes,  the  city  Is  not  entitled  to 
divert  or  take  water  from  the  river  for  the 
purpose  of  selling  it  to  inhabitants  of  the 
city  or  to  other  persons  remote  from  the 
stream.  City  of  Emporia  v.  Soden,  25  Kan. 
5SS,  37  Am.  Rep.  2C5 ;  Stein  v.  Burden,  24 
Ala.  130,  60  Am.  Dec  453 ;  Lord  v.  Water  Co., 
135  Pa.  122,  19  AU.  1007,  8  L.  R.  A.  202,  20 
Am.  St.  Rep.  864;  City  of  Battle  Creek  v. 
Goguac  Besort  Ass'n  (Mich.)  148  N.  W.  441. 

[4]  The  duty  of  supplyli^  the  Inhabitants 
of  the  defendant  city  with  water  is  impera- 
tive, and  the  necessity  for  obtaining  water  at 
this  place  may  be  pressing ;  but  the  dty  Is 
vested  with  the  power  of  eminent  domain 
and  may  obtain  the  right  to  take  water  from 
the  stream  by  condemnation  and  the  payment 
of  compensation  to  those  who  may  be  injar- 
ed  or  from  whom  any  property  rights  may  be 
taken.  In  tlie  Soden  Case  the  owner,  of  the 
mill  and  dam  had  acquired  the  rights  of  the 
riparian  owners  for  some  distance  up  the 
stream  and  bad  been  in  the  undisturbed  pos- 
session of  the  same  for  nineteen  years. 
Without  condemnation  of  the  water  privileges 
or  compensation  to  the  mlUowner,  the  city 
undertook  to  take  water  from  the  nilUpoud, 
claiming  that  It  was  a  riparian  owner,  Uiat 
it  represented  aU  the  inhabitants  of  the  dtj- 
and  was  entitled  to  take  as  much  water  as 
was  needed  by  all  of  them  for  domestic  pur- 
poses. The  court  held  that  the  city  could 
not  be  considered  a  riparian  owner  In  a  rep- 
resentative way.  It  was  said  that: 

"The  city,  as  a  corporation,  may  own  land  on 

the  banks,  and  thus  In  one  senile  be  a  riparian 
owner.  But  this  does  not  make  each  citizen  a 
riparian  owner.  And  the  corporation  is  not 
taking  the  water  Cor  its  own  domestic  purposes; 
it  la  not  an  individual ;  it  has  no  natural  wants: 
it  is  not  taking  Cor  its  own  use,  but  to  supplj 
a  multitude  of  indlTidunls:  it  takes  to  ndl."  25 
Kan.  607,  37  Am.  Rep.  265. 

The  conclusion  of  the  court  was  that  the 
proposed  action  of  the  city  Impaired  the  flow 
of  the  water  and  diminished  the  power  which 
belonged  to  the  miUowner,  and  therefore  the 
dty  was  enjoined  from  interfering  with  his 
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water  rl^ts,  holding  tbat  before  the  city  can 
Interfere  with  the  water  i>ower  It  must  make 
compensation. 

[SI  As  the  plaintiff  and  his  predecessors  In 
title  had  acquired,  and  held  the  water  power 
rights  up  to  and  above  the  place  In  question 
by  user  and  the  city  was  proposing  to  oh- 
struct  the  flow  and  to  divert  and  use  the  wa- 
ter In  excess  of  any  right  which  it  had  as  a 
riparian  owner  or  otherwise,  the  question 
arises:  Is  the  plaintiff  entitled  to  the  in- 
terposition of  a  court  of  equity?  If  the  pro- 
posed act  would  materially  obstruct  the  tlow 
of  the  water  and  diminish  the  power  at  the 
plaintiffs  mill,  he  Is  entitled  to  the  remedy  of 
injunction.  The  trial  court  found  upon  suffi- 
cient testimony  that  for  a  number  of  years 
tbe  defendant  had  been  taking  from  the  river 
from  a  million  and  a  quarter  to  a  million  and 
a  third  gallona  of  water  a  day,  and  that  dur- 
iug  droughty  periods  It  had  been  taking  as 
much  as  three  mUIion  gallons  a  day,  and, 
further,  that  the  building  of  the  proposed 
dam  to  a  height  of*  three  feet  would  result 
in  Impounding  at  one  time  about  thirty  mil- 
lion gallons  of  water.  It  was  further  found 
that: 

"The  height  of  water  over  tbe  proposed  dam 
wbcD  the  Baden  wheels  are  running  at  low 
stage  would  be  about  VA  feet,  and  when  tlie 
<-ity  WU9  withdrawing  for  its  use  substantially 
1^  million  gallons  per  day  there  would  be  with- 
drawn sabstentiftUy  22  horse  powtt." 

There  was  a  further  finding  that  plaintiff's 
fflUl  was  operated  partly  by  steam  and  partly 
by  water  power.  Two'Wheels  were  operated 
1^  water  power,  one  for  the  manufacture  of 
flour,  and  a  mialler  one^  of  meal.  Tbe  large 
wheel  had  a  capacity  of  from  70  to  80  horse 
power,  and  the  smaller  one  about  36  horse 
powor.  At  low  stages  of  the  river,  and  when 
there  was  water  running,  there  was  power 
suffldHit  to  operate  the  smaller  wheel,  but 
steam  power  was  required  to  the  extent  of 
about  one-third  or  one-half  of  the  power  nec- 
essary to  operate  the  flour  mill  connected 
with  the  large  wheel.  The  court  expressly 
found  that  the  water  power  afforded  by  the 
plaintiff's  dam  had  a  flubstantial  value  as  a 
water  power  for  the  purpoaes  of  running  the 
mllL  The  court  therefore  dedded  that  the 
proposed  dam  would  be  a  substantial  inter- 
ference and  injury  to  the  rights  of  the  plain- 
tiff and  that  be  was  entitled  to  the  remedy 
of  Injunction.  While  the  Tidume  of  water 
taken  is  not  very  large,  there  would  be  the 
added  interference  of  a  dam  proposed  to  be 
erected  In  the  plaintiff's  miUpond  which 
would  unreasonably  detain  the  flow  and  would 
substantially  Interfere  with  and  diminish  his 
water  power.  At  mis  place  the  defendant 
bad,  of  coarse,  the  rights  of  a  riparian  own- 
«  and  entitled  to  use  the  water  for  the  <Hrdl- 
nary  pnrposee,  but  not  to  such  an  extent  as 
to  unreasonably  diminish  Its  qanutlty  and 
pen  up  its  flow  without  compensation  to  the 
plaintiff.  In  the  building  of  a  dam  the  de- 
fendant would  be  exceeding  Its  rights  and 


materially  Infringing  the  rights  of  Qie  plain- 
tiff, and,  as  has  been  said: 

"A  riparian  owner  hna  no  right,  In  order  to 
facilitate  bis  use  of  the  waters  of  a  water 
course,  unreasonably  to  detain  them  by  means  of 
dams  and  reservoira."  80  A.  &  B.  EncycL  d 
U  372.. 

See,  also,  case  note,  41  L.  B.*  A.  737 ;  case 
note,  69  L.  R.  A.  817;  Anderson  v.  Cincinnati 
Southern  Ballway.  86  Ky.  44,  6  S.  W.  40,  9 
Am.  St  Rep.  263;  40  Gyc.  671. 

Under  the  rule  of  the  Soden  Case,  tbe  mne 
fact  that  a  riparian  owner  Is  undertaking  to 
supply  the  inhabitants  of  a  dty  with  water 
and  has  expended  large  sums  of  money  in 
tbe  erection  of  a  water  plant  does  not  confer 
any  special  or  additional  right  to  the  water 
of  the  stream  as  against  a  lower  proprietor 
or  one  who  has  acquired  prescriptive  rights 
to  the  unobstructed  flowage  of  the  stream. 

The  plaintiff  did  not  lose  his  rights  by 
the  fact  that  the  gates  at  the  Tunnel  mill 
had  been  open  for  a  short  time.  It  appears 
that  shortly  before  this  action  was  brought 
the  gates  were  opened  by  parties  other  than 
the  plaintiff,  and  that,  although  plaintiff 
learned  of  the  removal,  he  took  no  steps  to 
restore  them,  but  be  bad  plans  tor  new  gates. 
He  further  stated  that  he  did  not  Intend  to 
do  anything  towards  closing  the  tunnel  until 
be  learned  what  bis  rights  in  the  premises 
are.  There  has  been  litigation  between  tbe 
owners  of  the  Tunnel  mill,  and  as  a  result 
tbe  mill  had  not  been  operated  for  three 
years  before  the  bringing  of  this  action;  but 
tbe  temporary  cessation  of  operation  did  not 
deprive  plaintiff  of  the  water  rights  acquired 
under  the  law.  Attention  has  been  called  to 
tbe  fact  that  the  miUdam  act  provides  that 
If  a  person  having  obtained  the  right  to  erect 
and  malutalu  a  dam  builds  the  same  which  Is 
thereafter  destroyed,  and  that  if  he  does  not 
begin  to  rebnlld  it  within  one  year  after  de- 
struction and  finish  it  in  three  years  after 
that  time,  or  if,  having  erected  a  mill,  shall 
fall  to  keep  it  in  operation  for  two  years  at 
any  one  time,  he  shall  forfeit  the  rights  ac- 
quired under  the  provisions  of  the  act.  (len. 
St  1909,  S  4974.  This  proTislon,  however, 
has  no  application  to  the  case  In  hand,  as 
the  plaintiff  appears  not  to  have  acquired 
any  rights  by  virtue  of  tbe  prorlslons  of  the 
milldam  act.  I'rfscriptlve  rights  are  not 
deemed  to  be  abandoned  or  lost  by  temporary 
nonnser,  and  it  has  been  held  that  meb  a 
ri^t  is  not  lost  by  nonuser  for  less  than  tbe 
prescriptive  period.   Note,  59  L.  B.  A.  843. 

Under  the  findings  of  the  court,  which  ap- 
pear to  be  sustained  by  sulSclent  testimony, 
tbe  proposed  dam  would  be  a  substantial  in- 
terference with  tbe  rights  of  tbe  plaintiff, 
and.  In  view  oC  the  character  of  tbe  proposed 
obstruction  and  that  it  would  necessarily  en- 
tall  continuous  damages  necessitating  fre- 
quent and  almost  continuous  litigation,  In- 
junction Is  a  proper  remedy. 

The  judgm^t  of  the  district  court  Is  af- 
firmed.  All  tbe  Justices  concurring. 
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JARRABD  et  al.  t.  McCARTHY  et  al 
(No.  19517J 

(Supreme  Court  of  Kansas.    Jnne  12,  1915.) 

(Syllabus  by  the  Court.) 
X.  Apfeai,  and  Erbob  $=3367— Noticb  or 

APPEAI>-AfFIDAVIT— SUFFICIEHCY. 

An  affidavit  accompanying  a  notice  of  apr 
peal  reciting  that  "this  notice  of  appeal  ia  made 
in  good  faitb,  and  not  for  the  purpose  of  will- 
ful delay,"  ia  a  sufficient  compliance  with  sec- 
tion 3626  <a  the  General  Statutes  of  1809. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  t>ig.  U  1903-1900;  Dec.  Dig. 
807  .J 

2.  APPEAI.  AND  EBBOB  «=^3S8— INTERMEDI- 
ATE Appeal — Appeal  Bond— Sutficienct. 
One  of  a  number  of  nonresddent  appellants 
ffave  his  personal  bond  in  an  appeal  from  the 
probate  court  to  the  district  court,  and  made  a 
deposit  of  $300  in  cash  as  Becurity,  and  tbls 
bond  and  securitj  were  approved  b;  the  probate 
court  Held,  that  such  bond  and  security  thus 
approved  were  a  sufficient  compliance  with  sec- 
tion 3627  of  the  General  Statutes  of  1909. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  |  2071;  Dec.  Dle.-«»38aj 

(Aidithnal  Syllabua  ly  EdUorial  Bialf.) 

8.  Appsal  and  Esbob  «=>38S— Iittebuedi- 

ATB  Appeal— "Secubity." 

As  used  m  G«i.  St  1909,  §  3627,  providing 
that  one  appealing  from  the  probate  court  shall 
file  a  bond  in  such  sum  and  with  such  security 
as  may  be  fixed  and  approved  by  tiie  probate 
court,  the  word  "security"  is  synonymous  with 
"pledge,"  "deposit,"  "stake,"  and  "bond"  (citing 
Words  and  Phrases,  Security). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  2071;  Dec.  Dig.  4=9388.] 

Appeal  from  District  Court,  Edwards 
County. 

Action  by  George  W.  Jarrard  and  others 
against  W.  J.  McCarthy  and  others.  From  a 
judgment  for  defendants,  plalutifls  appeal 
Reversed  and  remanded. 

F.  li.  Slaughter  and  M.  A.  Merten,  both  of 
Kinsley,  for  appellants.  A.  C.  Dyer  and  A. 
L.  Moffatt,  both  of  Kinsley,  and  H.  Q.  Oliver, 
of  Oklahoma  City,  Okl.,  for  appellees. 

DAWSON,  J.  The  plaintiffs  and  defend- 
ants were  rival  claimants  to  the  estate  of 
Thomas  Jarrard,  The  prt^te  court  of  Ed- 
wards county  gave  Judgment  in  favor  of  the 
McCarthy  line  of  heirs.  The  plalntiSs  ap- 
pealed to  the  district  court 

[1, 2}  To  comply  with  secttona  3625  and 
362^.  GexL  Stat  1909,  counsel  for  plalutifFs 
filed  the  fallowing  as  a  notice  of  appeal  and 
affidavit: 

"Come  now  the  attorneys,  M.  A.  Merten  and 
F.  L,  slaughter,  who  represent  the  Jarrard  line 
of  claimants  as  heirs,  and  give  notice  of  appeal 
from  the  decision  of  this  court  rendered  as  to 
who  are  the  heirs  of  Thomas  Jarrard,  deceased. 

"State  of  Kansas,  Edwards  County— ss. : 

"I,  M.  A.  Merten.  being  first  duly  sworn  on 
oath,  say  that  I  am  one  of  the  attorneys  of 
record  of  the  Jarrarda:  tbat  I  have  served  a 
copy  of  the  above  notice  upon  H.  G.  Oliver, 
attorney  of  record  of  the  McCarthy  line  of 
beirs.  by  mailing  him  a  copy  of  this  notice.  I 
further  say  that  this  notice  of  appeal  is  made 


in  good  faith,  and  not  for  tbe  pnrpose  of  wUt- 
ful  delay.  M.  A.  Merten. 

"Subscribed  and  sworn  to."  etc 

The  plaiDtiffs  were  nonresidents,  and  to 
comply  with  section  3627,  Gen.  Stat  1909,  the 
fotlowing  appeal  bond  was  filed: 

"In  re  Thomas  Jarrard,  Deceased. 

"Whereas,  George  W.  Jarrard  has  appealed 
from  a  judgment  of  the  mrobate  court: 

"Now,  therefore,  I.  George  W.  Jarrard,  do 
hereby  bind  myself  in  the  sum  of  three  hundred 
dollars  that  appellant  will  poy  all  costs  tbat 
may  accrue  in  said  appeal  in  case  he  shall  be 
adjudged  to  pay  them,  in  case  the  same  cannot 
be  collected  from  the  defendant  tf  Jadgment  be 
obtained  against  him  tben,  and  in  that  case  I 
Und  myself  tbat  the  appellant  will  pay  the 
costs  made  in  this  action  by  said  appeal. 

"Geo.  W.  Jarrard. 

"It  is  agreed  that  ia  lieu  of  sureties  on  this 
bond  there  shall  be  a  cash  deposit  of  $300.00. 

"Above  security  approved  tbis  IQth  day  of 
February,  1914,  F,  C.  Blanchard. 

"Judge  Probate  Court  Bdwards  County, 

Kansas." 

Defendants  filed  in  the  dlatriet  court  a  mo- 
tion to  dismiss  031  the  f<^owlng  grounds: 

"Second.  That  no  appeal  bond  has  been  filed 
as  required  by  law. 

"Third.  That  no  affidavit  has  been  filed  as  re- 
quired by  law. 

"FoorUL  That  said  appeal  has  not  been  taken 
as  reQuired  by  law." 

This  motion  was  sustained ;  heaoa  the  case 

Is  here. 

It  will  be  observed  tbat  the  notice  of  ap- 
peal la  not  a  literal  omapllance  with  ttie  stat 
ute.  The  affiant  says  that  "this  notice  of 
appeal  Is  made  In  good  faith,  and  not  for 
the  purpose  of  willful  delay,"  Ai^rently 
plalutiffa'  lawyer  made  the  affidavit  from 
memory,  ot  the  language  of  ttie  statute,  but 
he  did  not  depart  from  Its  literal  terms  very 
tar.  The  statute  reads: 

"Tbe  applicant  for  such  appeal,  his  agent  or 
attorney,  shall  file  an  affidavit  that  the  appeal 
is  not  taken  for  the  purpose  of  vexation  or  de- 
lay, but  because  tbe  afiiant  i>e]ieves  that  the  ap- 
pellant  fs  aggrieved  by  tbe  decision  of  the 
court"   Gen.  Stat  1909.  1  3020. 

We  think  the  variance  is  immaterial  If 
the  notice  of  appeal  was  made  in  good 
faith,  then  the  appeal  was  In  good  faith ;  and 
since  it  was  avowed  to  be  in  good  fultb,  and 
not  for  the  purpose  of  willful  delay,  we  must 
hold  that  the  fair  Import  of  that  recital  was 
tbe  same  as  an  averment  that  the  appeal  was 
not  taken  for  the  purpose  of  vexation  and  de- 
lay, but  because  the  afflaut  believed  that  the 
appellant  was  aggrieved  by  the  dedalon  of 
the  court  This  Is  in  harmony  with  sections 
3630  and  6176.  Gen.  Stat  1909.  and  with  the 
twentieth  century  spirit  which  pervades  and 
ought  to  pervade  in  the  administration  of 
justice. 

[3]  Touching  the  appeal  bond,  the  statute 
reads: 

"Every  appellant  shall  file  in  the  probate 
court  a  bond  in  such  sum  and  with  such  securi- 
ty as  may  be  fixed  and  approved  by  the  probate 
court,  conditioned  tbat  be  will  prosecute  the 
appeal  and  pay  all  sums,  damages  and  costs 
that  mav  be  adjudged  against  him,"  etc  Gen. 
Stat  1909.  I  3(i27. 
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It  la  wKBd  that  tbe  "aecarltr"  wbk^  the 
atatnte  nqnires  can  only  be  met  by  per- 
Eonal  BOzetleB.  We  tblnh  not.  "Security," 
and  not  "surety,"  im  the  langaage  of  the  stat- 
ute. "Secorlty"  is  aynopymons  wltb  "pledge," 
"depoBit,"  "stake,"  "bond,"  etc.  Scale's  Ute- 
tbmary  of  BntfUsh  Synonyms.  To  tbe  eame 
effect  are  tbe  definitions  in  7  Wcnda  and 
Fhrasea,  6886.  Moraorar,  the  statute  confers 
upon  tb»  psNAatt  conrt  the  duty  and  power  of 
uproral  o<  the  appeal  Nmd  In  a  case  like 
Oris.  Ttat  oonrt  did  appiore  It.  and  the 
matter  did  not  leQnire  especial  consideration 
by  the  district  oonrt  A  cash  deposit  of  ¥800 
Is  certainly  as  good  secnrity  as  any  surety's 
promise  to  pay  $800.  It  may  also  be  remark- 
ed that  appeal  bonds  can  be  amended.  As  to 
George  W.  Jarrsrd,  the  appeal  bond  was 
TBlld  and  snOctant  A  saggestion  Is  made 
that  the  bond  only  coTers  tbe  appeal  of 
Georse  W.  Jarrard. 

Since  this  cause  must  be  remanded  for 
further  proceedings,  the  district  court  nuiy, 
In  the  enrdae  of  Its  discretion,  allow  this 
bond  to  be  amended  to  show  dearly  that  it 
binds  all  ttie  appdlants,  ot  It  may  proceed  to 
tbe  merits  o<  the  controversy  so  for  as  It 
affects  tbe  rights  of  Oeoige  W.  Jarnrd 
alone ;  and  It  Is  so  ordered.  All  the  Justices 
•  concurring. 

ATCHISON,  T.  &  S.  F.  RY.  CO.  v.  CITY  OF 

TOPEKA  et  at    (No.  19529.) 
(Supreme  Court  of  Kansas.    June  12,  191S.) 

(SyUttlut  hv  tht  Courts 
UuniCIFAL  CoaPOBATIONS  4=3956— Kgsbbvb 
B^KD  —  EUBBOBNOT  —  BXFEMBB— "CONTIN- 
GENT." 

The  provision  of  the  act  of  1907,  providing 
for  commission  form  of  zorerDment  of  cities 
(Uws  1907,  c.  114,  I  U2:  Gen.  St.  1909,  9 
xXlSi,  concerning  a  levy  of  taxes  to  create  a 
resen-e  fund,  la  construed  to  mean  merely  an 
authorization  to  set  apart  out  of  the  general 
revenue  fund  a  sum  not  exceeding  $25,000,  to 
be  kept  on  baud  to  meet  contioeent  expenses 
propeny  aud  1^11/  payable  and  occurring  b; 
reason  of  some  UDioreseen  disaster  or  extraor- 
dinarr  nnergency  (citing  Words  and  Phrases, 
Contingent). 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  U  2()10-201S;  Dec. 
Dig.  «s>956.] 

Johnston,  G.  J.,  and  Burch,  J.,  dissenting. 

Appeal  from  Dlatrlct  C-onrt,  Shawnee 
County. 

Action  by  die  Atchison,  Topeka  A  Santa  Fe 
Bflllway  Company  against  the  City  of  Topeka 
and  another.  From  Judgment  tor  plaintiff, 
defendants  appeal  Aflirmed. 

W.  C  Ralston,  of  Topeka,  for  appellants. 
W.  R.  Smith,  O.  J.  Wood,  and  A  A.  Scott, 
all  of  Topeka,  for  appellee. 

WEST,  J.  This  case  Inrolres  tbe  validity 
of  a  eevtaln  tax  lerled  by  the  dty  of  Topeka. 
Tbe  trial  eonrt  held  It  void,  and  tbe  dty 
appeals. 


In  the  act  proridlng  for  the  eommtsskm 
form  of  goremment  (Laws  1907,  c  114.  | 
112 ;  Gen.  Stat.  1009,  f  1328) .  It  was  made  tbe 
duty  of  the  board  of  commlsstoners  In  July 
of  eadi  year,  or  as  soon  thereafter  as  practi- 
cable, to  'inake  a  eareflil  estimate  of  the 
probable  reTenues  for  flie  next  fiscal  year 
(beginning  January  Ist)  and  apportion  tbe 
same  to  the  several  d^Htrtmenta  <tf  the  dty 
sovemment,  Indndlng  a  reserve  fund  of 
not  to  exceed  $25^000,  to  be  need  only  in  case 
of  extraordinary  emecgendea,  such  as  act  of 
God  or  other  sudden  disaster,  wHieh  could 
not  have  been  foreseen  before  their  occur- 
reno&  Any  unexpended  portion  of  sudi  re- 
vestn  taoA  created  for  any  year  shall  con- 
stitute part  of  such  reserve  fund  for  the  next 
msning  year."  The  heads  of  departments 
axe  to  submit,  80  days  In  advance,  estimates 
of  the  amounts  needed  for  the  condnct  of 
their  departments  for  tbe  next  ensuing  fiscal, 
year.  "The  sums  as  fixed  In  said  budget 
shall  be  appropriated  after  the  beginning  of 
the  next  ensuing  fiscal  year  for  the  purposes 
named.  Said  board  of  commiaaioners  shall 
levy  taxes  annually  and  make  provision  fbr 
sufficient  revoine  to  meet  all  oontenq>Iated 
expenses  included  in  such  budget."  The 
board.  In  addition  to  tbe  full  levy  for  gen- 
eral revenue^  levied  a  tax  of  ^Vioo  of  a  mill 
for  the  year  of  1011,  which  was  auUident  to 
raise  a  reserve  fund  of  $26,000.  When  this 
levy  was  made,  tbe  dty  was,  by  chapter  si 
of  tbe  laws  of  1911,  limited  as  to  levies  as 
follows: 

"For  general  revenue  fund,  two  mills;  for 
general  improvement  fund,  two  mills;  for  wa- 
ter fund,  to  discbarge  existing  legal  obli^atioDg 
for  water  sapplied  to  the  dty,  one  mill;  for 
judgment  fund,  one-quarter  of  one  mill:  (or 
park  fund,  one  mill;  for  library  fund,  one-Kiarth 
of  one  mill;  for  lighting  fund,  to  disoharge  ex- 
isting legal  obligations  l^r  lights  supplied  to  tht 
city,  Bix-tentbs  of  one  milL  All  other  levies 
authorized  by  statutes  for  cities  of  this  class 
not  specifically  named  in  this  section  are  here- 
by limited  to  one-fourth  of  tbe  rates  of  levy 
so  authorized." 

The  dty  contends  that  this  reserve  fund  li 
authorized  In  addition  to  the  general  revenue 
and  Improvement  funds,  while  the  plnlntllT 
insists  that  It  is  merely  a  part  of  the  general 
revenue  fund,  and  that  as  the  limit  thentfor 
was  reached,  the  attempted  reserve  levy  was 
vdd. 

The  terms  "general  revmne  fund"  and 
"curr«it  expenses"  have  been  construed  In  a 
nurnlKr  of  decisions ;  the  general  result  being 
to  consider  them  applicable  to  the  usual  ordi- 
nary, running,  and  Inddental  expenses  of  a 
given  munldpallty.  State  v.  County  of  Ma- 
rlon, 21  Kan.  418,  434 ;  County  of  Osborne  v, 
Blake,  25  Kan.  356 ;  A.,  T.  &  S.  F.  R.  B.  Co. 
V.  WUhelm,  Treas.,  33  Kan.  206,  6  Pac  273 ; 
K.  C,  Ft.  S.  A  G.  R.  B.  Ca  v.  Scammou,  45 
Kan.  481,  25  Pac.  858;  Stevens  v.  MUler,  3 
Kan.  App.  192,  43  Pac.  439 ;  State  ex  rel.  v. 
Cowley  County,  86  Kan.  201,  118  Pac.  327, 
and  cases  cited.    See,  also,  Railway  Co.  v. 
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Kansas  City,  92  Kan.  800, 140  Pac  1040,  and 
Super  V.  Modell  Township,  92  Kan.  979,  146 
Pac.  993.  Here  the  fund  In  question  la>«x- 
pressly  provided  for  ase  "tmty  In  case  of  ex- 
traoTdlnarr  emergendea,  such  as  act  of  God 
or  other  sudden  disaster,  which  could  not 
have  been  foreseen  before  their  occurrence," 
which  may  be  deemed  a  way  of  describing  a 
sort  of  contingent  fund  (Odd  Fellows  v. 
Trootman,  80  Kan.  441,  464,  1<^  Pac.  M; 
Converse  v.  Elward,  80  Kan.  5S8,  603,  lOS 
Pac.  140;  2  Words  and  Phrases,  14^  et  seq. : 
9  Cyc.  T9),  which  would  ordinarily  be  cov- 
ered by  the  general  revenue  or  current  ex- 
pense provision,  for  the  very  reason  that  It 
woDid  not  be  included  in  funds  provided  for 
n«clfle  purposes,  like  a  fund  tor  the  payment 
of  Judgments  or  one  for  jiark  purposes.  By 
the  next  sectl(m  the  ofScers  are  prohibited 
from  creating  any  indebtedness  exceeding  the 
s  fund  on  hand,  and  this  appears  to  be  a  plan 
adopted  for  keeping  on  hand  a  sum  to  be 
drawn  upon  in  oise  of  emergency,  r^rdless 
of  the  regular  and  ordinary  drafts  for  cur^ 
rent  expeusea. 

It  Is  pressed  upon  us  by  the  plalntUf  that 
this  fund  Is  not  one  provided  tot  a  public 
purpose  but  one  Intended  for  private  succor 
in  time  of  public  distress,  and  therefore  not 
within  the  taxing  power,  and  void.  It  Is  tme 
that  no  tax  can  be  lawfully  levied,  except  in 
pursuance  of  a  law,' which  shall  distinctly 
state  the  object  of  the  same,  to  which  object 
only  tiuch  tax  shall  be  applied  (CoDst.  art.  11, 
§  4) ;  and  if  we  felt  compelled  to  regard  this 
as  a  separate  fund,  additional  to  the  general 
fund  It  might  be  a  matter  of  grave  doubt 
whether  any  public  purirose  Is  sufficiently  In- 
dicated to  uphold  the  provision,  for,  Instead 
of  specifying  what  the  fund  Is  to  be  used  for, 
It  only  sets  forth  when  It  Is  to  be  used.  But 
construing  It  as  an  authorization  to  set  apart 
a  portion  of  the  general  revenue  fund  to  be 
kept  OD  hand  for  extraordinary  contingencies, 
and  adding  the  presumption  that  It  was  not 
Intended  and  will  not  be  used  for  private 
purposes,  It  may  be  upheld.  And  yet,  even 
with  this  construction.  It  would  be  possible 
to  devote  nearly  one-fourth  of  the  general 
revenue  fund  to  this  somewhat  IndeQuite  pur- 
pose and,  by  repeating  the  levy  and  carrying 
over  the  sum  on  hand,  soon  to  accumulate 
such  an  amount  in  the  treasury  as  to  cause 
great  loss  and  troubla  Added  to  this  consid- 
eration should  be  the  other  that  it  Is  far 
easier,  under  the  Constitution,  to  put  a  fund 
Into  the  treasury  than  to  divert  it  when  once 
there;  and  should  the  contemiilated  contin- 
gency not  happen,  and  should  the  board  con- 
tluue  to  make  the  levy,  a  condition  might 
soon  arise  that  would  Indeed  be  difficult  to 
deal  with.  It  is  clear,  however,  that  at 
least  the  amount  of  the  levy  is  entirely  dis- 
cretionary within  the  maximum,  and  this 
fact  may  save  serious  complications  which 
might  otherwise  be  most  embarrassing. 


It  is  somewhat  stgniflcant  that  the  limita- 
tion acts  ever  since  1009  have  carried  aod 
continued  the  provision  that  "all  other  levies 
authorized  by  statutes  for  dtfea  of  this  clan 
not  specifically  named  In  this  section  are 
hereby  limited  to  ooe^fourth  of  the  rat«  of 
levy  BO  authortsed"  (Laws  1909.  c.  245,  {  18; 
l4iwa  1911,  c  81;  Laws  1913,  c.  98),  and  that 
the  act  of  1918  raised  the  limit  for  general 
revenue  to  four  mills.  Were  the  word  "rates" 
changed  to  "levies"  in  these  llmltadon  acts, 
clearly  three-fourthB  of  this  <25,000  levy 
would  be  void,  and,  were  this  to  be  added  to 
tite  fund  not  raised  by  a  foui^mlll  levy  for 
general  revenue  purposes,  the  burdens  of  tax- 
ation might  be  a  Just  subject  of  complaint 

Giving  such  effect  to  the  enactment  as 
harmonizes  with  the  constitutional  require- 
ments, It  may  be  sustained  as  on  authoriza- 
tion to  set  apart  out  of  the  general  revenue 
fund  a  sum  not  exceeding  126,000  to  meetcon- 
ttngendes  requiring  proper  and  lawful  expen- 
ditures and  occurring  by  reason  of  unforeseen 
disaster  or  extraordinary  emergencies. 

But,  fbr  the  reasons  already  BUji^ested,  It 
cannot  be  u^eld  as  a  1^1  addition  to  the 
general  revenue  fund,  and  therefore  the  Judg- 
ment of  the  trial  court  la  affirmed. 

MASON,  PORTER,  MARSHALL^  and 
DAWSON,  JJ.,  concurring.  JOHNSTON,  C. 
J.,  and  BURCH,  X,  dtasentlng. 


ROWLAND  V.  COWAN  et  al.  (No.  10550.) 
(Supreme  Court  of  Kansas.    June  12,  1915.) 

fSyllabua  hy  tke  Court.} 

Exchange  op  Pbopertt  «=»S— Action  to  Rk- 
covEK  PnopERTT— Decree. 
The  trial  court  hevlng  from  conflictiDC 
evidence  fairly  found  that  the  defendant  had 
procured  the  plaintiff's  real  estate  by  exchanfr- 
ing  therefor  worthless  securities  represented 
to  be  good,  the  decree  that  the  defendant  recoo- 
vey  uipon  payment  to  him  of  what  he  had  er- 
pended  for  improvements  and  a  return  of  such 
'securities,  or  pay  plaintilf  such  sum  and  have 
the  title  quieted,  was  not  inequitable  as  to  the 
defendant 

[Ed.  Note.— For  other  cases,  see  Excbange  of 
Property,  Gent  Dig.  H  14-18;  Dec  Dig.  «»S.] 

Appeal  from  District  Court,  C3iautauqna 

County. 

Action  by  Rosa  L.  Rowland  against  Rv  R. 
Cowan  and  another.  From  a  Judgment  for 
pialntur,  defendants  appeal  Affirmed. 

J.  E.  Brooks,  of  Sedan,  for  appellants;  W. 
H.  Sproul,  of  Sedan,  for  appellee. 

WEST,  J.  The  plaintiff  sued  to  recover  a 
small  piece  of  residence  property  which  she 
appears  to  have  traded  to  the  defendant  for  a 
note  and  mortgage  on  some  Texas  land.  She 
claims,  In  substance,  that  the  note  was  rep- 
resented by  the  defendant  to  be  good  and 
well  secured  and  that  under  the  agreement 
made  between  the  parties  it  was  to  be  left  in 
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the  bank  along  with  her  deed  until  paid  ; 
Out  the  note  and  mortgage  turned  out  to  be 
worthless,  and  the  detoidant  wrongfully  pro- 
oired  the  deed  and  put  it  on  record. 

The  defokdant  had  a  different  theory  of 
the  case,  and  offered  testimony  In  support 
thereof;  but  there  was  sufficient  evidence 
to  justify  the  Jury  In  beilevlng  that  the  note 
and  mortgage  were  absolntely  worthless,  and 
hence  that  the  plaintiff  had  nothing  whatever 
of  value  In  return  for  her  property,  and 
there  was  also  evidence  Justifying  the  con- 
dnalon  that  the  defendant  had  procured  the 
deed  before  he  was  entitled  to  it  under  the 
agreement 

It  appeared  that  the  defendant  tutd  placed 
improvements  to  the  amount  of  $350  on  the 
properfy,  and  the  court  decided  to  quiet  title 
In  the  defendant  upon  payment  by  him  to 
the  plaintiff  of  |350  within  00  days  or  that 
the  dtfendant  could  at  his  election  require 
the  plaintiff  to  pay  him  $350  upon  his  re- 
ronveyance  and  the  return  to  him  of  the  note 
and  mortgage ;  also,  ttiat  the  costs  be 
divided. 

Hie  various  assdgmnaits  of  ernnr  dlscuased 
in  the  brl^  have  been  considered,  but  an 
examination  of  the  abstmct  falls  to  disclose 
Ruythlng  materially  prejudicial,  and,  in  view 
of  ttie  evidence,  the  decIeAon  of  the  court  ap- 
pears to  be  as  favorable  to  the  d^^dant  as 
he  has  any  right  to  claim. 

The  Judgment  is  therefore  affirmed.  AO 
tbe  Justices  concurring. 


KIXG  V.  CITY  OF  PARSON'S.  (No.  1D289.) 
(Supreme  Court  of  Kauai.    June  12,  1919.) 

(Bplla^  by  Ae  Court.) 

1.  UuinOIPAI,  CoBPOBATIOnS  «=»812— Cl-AIH 
FOB  DAlUaaS— FlLINO  WITH  CiTT  Ct.ERK. 

In  an  action  to  recover  against  a  city  for 
damages  caused  by  a  defective  sidewalk,  a 
statement  complying  in  all  respects  with  the  pro- 
visiooa  of  section  870,  General  Statutes  1909, 
Kivioff  the  time,  place,  and  circumstances  of  the 
accident,  was  handed  to  the  city  clerk  at  his 
residence  at  11 :15  p.  m.  Tbe  next  morning 
the  clerk  took  the  notJee  to  his  oGBce  and  stamp- 
ed it  as  filed  on  that  date,  which  was  one  day 
more  than  four  months  from  the  time  plaintiff 
was  injured.  //«/d,  that  there  was  a'  compli- 
ance with  section  870,  General  Statutes  1909, 
requlriuK  the  statement  to  he  filed  "with  the 
dtr  clerk"  within  four  months  after  tbe  injury. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $g  1690-1707;  Dec. 
Dig.  «£=5S12.] 

2.  TttiAt  0=>139— Demubbeb  to  Evidencb— 
Pboviwce  of  Jubt. 

It  is  the  province  of  the  jury  to  weigh  the 
facts  and  inferences  where  there  is  a  conflict  in 
the  evidence,  and  it  is  error  for  the  court  to 
sustain  a  demurrer  where  there  is  any  evidence 
to  sustain  tbe  plaintiff's  case. 

[Ed.  Kote^For  other  cases,  see  Trial,  Cent. 
D^.^H  832,  888.  388-^,  866;  Dea  Dig.  ^ 

Appeal  fn»n  District  Court,  Labette 
Ooni^. 

Action  by  Sarah  E.  King  against  tbe  Clfy 


of  Parsons.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

W.  P.  Talbot,  Sr.,  and  Kimball  &  Oftgood, 
ail  of  Parsons,  for  appellant.  T.  M.  Brady 
and  Olasse  &  Burton,  all  of  Parsons,  <or  ap- 
pellee. 

PORTER,  J.  Plaintiff  sued  the  clfy  claim- 
ing that  she  bad  been  Injured  by  falling  on  a 
defective  sidewalk.  The  court  snstnlned  a 
demurrer  to  her  evidence  and  gave  Judgment 
In  favor  of  the  city.   Plaintiff  appeals. 

[1]  A  number  of  reasons  are  advanced  by 
the  defendant  in  support  of  the  ruling  upon 
the  demurrer,  but  fnmi  our  view  only  one  at 
them  warrants  extended  comment.  The  stat- 
ute (section  870,  Gen.  Stat.  1909)  requires 
that  before  such  an  action  can  be  maintain- 
ed a  statement  In  writing  shall  be  "filed  with 
the  clfy  clerk"  within  four  months  after  the 
Injury,  giving  the  time  and  place  of  the  ac- 
cident and  the  circumstances.  It  Is  conced- 
ed that  a  statement  In  form  complying  In  all 
respects  with  tbe  statute  was  left  with  the 
dfy  clerk  at  his  residence  at  the  hour  ot 
11:15  on  the  night  of  October  19,  1911,  the 
last  day  at  the  four  months  from  the  time 
plaintiff  was  Injured,  and  that  on  the  next 
morning  the  city  clerk  took  tbe  notice  to  his 
office  and  stamped  It  as  filed  on  the  20th. 

The  dfy  contended,  and  tbe  court  held, 
that  In  order  to  comply  with  the  terms  of 
the  statute  the  notice  had  to  be  filed  with 
the  dty  clerk  at  his  office,  and  that  leaving 
it  with  him  after  the  usual  office  hours  at 
his  residence  was  not  sufficient  The  statute 
In  express  terms  requires  the  statement  to 
be  filed  "with  the  clfy  clerk."  Usually,  of 
course,  when  any  paper  is  required  to  be 
filed  with  an  officer.  It  Is  contemplated  that 
It  will  be  presented  to  him  at  his  office,  If 
he  has  an  office,  and  during  business  hours; 
but  we  think  It  would  be  enforcing  a  very 
technical  construction  of  the  statute,  consid- 
ering the  purpose  of  Its  enactment,  to  bold 
that  where,  as  in  this  case, '  the  notice  la 
left  with  the  derfc  at  his  residence  within 
tbe  required  time  and  he  accepts  it,  it  Is  not 
in  fact  filed  with  him  merely  because  he  falls 
to  take  It  to  his  office  and  to  mark  It  as  filed 
until  the  next  day.  In  this  case  the  clerk 
seems  to  have  given  effect  to  the  intention 
of  the  plaintiff,  and  evidently  understood  that 
the  paper  was  left  with  him  In  bis  official 
capadfy ;  for  he  deposited  it  among  the  files 
in  his  office  the  first  thing  In  tbe  morning. 
Of  course,  the  fact  that  he  stamped  It  filed 
on  the  20th  would  not  defeat  plaintiff's  right 
to  rely  upon  his  acceptance  of  the  custody  of 
it  the  day  before. 

It  Is  seriously  argued,  however,  that  the 
dfy  had  no  opportunity  to  investigate  the  dr^ 
cumstauces  of  plalntlff'ii  injury  until  the 
next  day,  and  was  therefore  derived  of 
one  day's  notice  Intended  by  the  statute.  The 
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plaintiff,  however,  had  the  whole  of  the  19th 
In  which  to  give  the  notice,  and,  as  we  hold 
the  service  made  on  that  day  was  snffldent, 
the  city  was  not  deprived  ot  a  day.  A  differ- 
ent question  might  arise  where  the  clerk  In 
auch  a  situation  refuses  to  accept  a  paper  at 
his  residence,  after  office  hours;  bat  here, 
instead  of  refusing,  he  consented  to  and  did 
receive  It 

Every  other  reason  urged  by  the  defend- 
ant for  sustaining  the  demurrer  involves  a 
question  of  fact  upon  which  there  was  some 
evidence  for  the  jury  to  pass.  The  cross- 
examination  of  plaintiff's  witnesses  afforded 
defendant  some  ground  upon  which  to  base 
an  argument  to  a  jury,  but  the  court  could 
not  decide  the  conflict  In  the  testimony  on  a 
demurrer.  Acker  v.  Norman,  72  Kan.  586, 
84  Pac.  531.  In  that  case  the  plaintiff  cm 
cross-examination  contradicted  her  testimony 
given  in  chief,  and  the  court  sustained  a  de- 
murrer ;  but  the  Judgment  was  reversed,  and 
It  was  said  in  the  syllabus: 

"It  is  error  for  a  trial  court  to  Bustais  a 
demurrer  to  the  evidence  because  there  is  a  con- 
flict between  plaintiff's  testimony  in  chief  and 
that  given  upon  crosB-examination.  The  court 
cannot  weigh  tbe  evidence.  If  there  is  any  ev- 
idence wtintever  to  support  plaintiff's  case,  it 
must  be  left  to  tbe  jury  to  decide  its  weight  and 
credibility." 

[2]  It  is  argued  that  the  demurrer  was 
properly  sustained  because  there  was  no  evi- 
dence to  show  that  the  city  had  notice  of 
the  defect  In  tbe  sidewalk.  On  witness  for 
the  plaintiff  testified  that  the  depretision  in 
the  sidewalk  had  existed  for  three  months 
previous  to  the  injury;  another  testified  that 
he  knew  of  it  being  there  at  least  two  weeks 
prior  to  the  accident.  This  was  evidence  to 
go  to  the  jury  upon  the  question  of  construc- 
tive notice.  The  city  contends  that  tbe  de- 
pression in  the  sidewalk  did  not  amount  to 
a  defect;  that  plaintiff  on  cross-examination 
admitted  that  she  fell  because  she  stepped 
backwards  into  the  depression.  Sidewalks 
are  meant  not  only  to  walk  upon,  but  to 
stand  upon.  The  traveler  has  a  right  to 
stop  and  engage  in  conversation  with  another 
person,  and  would  not  l>e  guilty  of  contrib- 
utory negligence  as  a  matter  of  law  even 
though  he  stepped  backwards  Into  a  hole.  As 
observed,  however,  all  these  matters  are  ques- 
tions upon  which  tbe  plaintiff  was  entitled  to 
a  Jury  trial. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.  All  the  Justices  concurring. 


ADASrS  T.  lOIiA  ELECTEIC  RT.  CO.  et  al. 
(No.  19539.) 
(Supreme  Court  of  Kansas.   June  12,  1915.) 

(SyWabtu  by  the  Court.) 

MUNCIPAL  COBPORATIONS  ^3819,  821— STMrCT 
i:  AiLROADS  «=944,  57  —  Neqligencb  in 
MaintenANCB  of  SIBEET  —  yUESTIOM  FOB 
JUIIT. 

The  evidence  examined,  and  held  sufficient, 
U  against  a  demurrer,  to  warrant  a  flndinf?  ot 


liability  on  tbe  part  of  the  railway  company  and 
the  city  for  the  death  of  a  traveler  on  an  ud- 
pared  street  whoae  horse  became  frightened  at 
an  approachisg  car,  turned  sharply  around,  and 
overturned  the  buggy  in  which  the  deceased  was 
riding  because  the  front  wheel  of  the  bugpr 
caugnt  against  a  rail  of  the  street  car  tracit, 
which  extended  much  above  the  surface  of  tbe 
street. 

[Bd.  Note. — For  other  cases,  see  Munidpat 
Corporations,  Cent  Dig.  IS  1739-1743,  1745- 
1757:  Dec.  Dig.  «=9S19,  821:  Street  Bail- 
roads.  Cent  Dig.  8S  93-95,  136-143;  Dec.  Dig. 
«=»44,  57.] 

Appeal  from  District  Court,  Allen  County, 
Action  by  Hadle  Adams,  executrix,  agalust 
the  lola  Electric  Kallway  Company  and 
another.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Bever&ed  and  remanded, 
with  directions. 

Cline  ft  Stratton.  of  Erie,  and  J.  Oyler, 
of  lola,  for  appellant.  Campbell  ft  Gosboru 
and  O.  R.  Oard,  all  of  lola,  for  appellees. 

BURCH,  J.  The  action  was  one  by  tbe 
plaintiff  as  executrix  for  damages  for  tbe 
death  of  her  husband,  J.  A.  Adams,  occasion- 
ed by  the  negligence  of  the  railway  company 
and  the  city.  A  demurrer  was  sustained  to 
the  plaintiU's  evidence,  judgment  was  render- 
ed against  her,  and  she  appeals. 

A  brief  statement  of  tbe  essential  facta 
favorable  to  tbe  plaintiff  will  sbow  that  tbe 
demurrer  was  wrongfully  sustained.  Wash- 
ington avenue  in  the  city  of  lola  runs  north 
and  south,  and  Is  Intersected  by  Acers  street, 
whl<^  runs  east  and  west.  Washington 
avenue  is  the  main  traveled  street  leading; 
out  of  lola  toward  the  south,  and  Is  paved 
to  a  point  probably  six  or  eight  feet  south 
of  Acers  street.  The  track  of  the  railway 
company  occupies  the  center  of  Washington 
avenue  to  a  point  something  like  250  feet 
south  of  Acers  street,  where  the  track  turns 
toward  the  east,  and  at  a  distance  of  some 
600  teet  from  tbe  south  line  of  Acers  street 
the  track  crosses  a  bridge  over  Elm  creek. 
The  ordinance  permitting  the  railway  com- 
pany to  occupy  the  street  with  Its  track  al- 
lows the  use  of  T-ralls,  but  provides  that  at 
no  place  shall  tbe  rails  extend  above  tbe  sur- 
face of. tbe  street  more  than  three-quarters 
(ft  an  inch,  and  that  the  track  shall  be  main- 
tained In  such  a  way  that  teams  and  wagons 
may  cross  In  safety  at  any  place.  There  was 
evidence  that  at  the  place  where  the  casualty 
occurred  the  entire  rail  on  the  west  side  ot 
the  track  and  some  of  tbe  ties  were  exposed. 
A  witness  engaged  in  the  transfer  business 
who  saw  tbe  street  frequently,  often  several 
times  a  day,  said  that  all  the  rails  at  tbe 
place  In  question  were  above  the  surface  of 
the  street  all  the  time,  and  that  the  west  rail 
projected  above  the  adjoining  roadway  on  the 
west  in  the  neighborhood  lyt  two  inches.  Per- 
sona traveling  south  on  Washington  avenue 
beyond  Acers  street  used  the  portion  of  the 
street  west  of  the  railway  track.  On  tbe 
west  side  of  the  street  was  a  ditch  of  con- 
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sMeraUe  wldtb  and  depth  and  the  traveled 
way  lay  between  the  track  and  the  ditch. 
There  waa  evldeim  ttiat  a  Imssf  could  not 
safely  turn  between  the  trade  and  the  ditch. 
On  B%braary  18,  the  deceased,  with  a 
ecMupanlon,  3.  W.  Marker,  waa  drtTlng  a  horee 
hitched  to  a  Stanhope  or  "ondercut"  buggy 
southward  on  Washington  avenue.  After 
leading  the  paved  porti<Hi  of  the  street  south 
of  Acera  street,  the  horse  pri<&ed  up  Its  ears, 
probably  because  It  heard  a  street  car,  which 
was  coming  from  the  southeast  across  the 
Elm  creek  bridge.  When  about  80  or  40  feet 
south  of  Acers  street,  the  horse  exhlMted 
signs  of  fright.  Mr.  MaAer  had  observed 
the  horse  fbr  several  years  whoi  the  deceased 
was  driving  it,  and  was  amused  that  It 
should  exhibit  life  mongb  to  appear  scared. 
The  deceased  said  It  would  give  them  no 
trouble.  The  horse,  however,  threw  its  head 
to  one  side.  Indicated  that  it  waa  frightened, 
and  would  not  proceed.  The  day  was  clear, 
snd  the  car  and  its  motorman  wwe  in  plain 
view.  The  deceased  threw  up  his  right  hand 
and  made  a  motion  to  the  motorman,  struck 
the  horse  on  its  left  side  several  times  with 
the  bu^y  whip  to  kecv  it  from  turning  across 
the  track,  and  then  endeavwed  by  keejOni 
the  reins  tight  to  hold  the  horse  in  the  middle 
eC  the  roadway.  The  car  was  moving  at  a 
rate  of  protMUy  12  mUes-  per  hour,  the  mo- 
torman did  not  slacken  speied,  and  when  the 
car  rounded  the  carve  and  turned  directly 
toward  the  horse  it  reared  high  up  In  the  air 
and  turned  as  If  on  a  pivot  to  the  left  The 
front  of  the  buggy  was  thus  turned  toward 
the  north  and  east  The  fnmt  wheel  on  the 
right  side  struck  the  west  rail  of  the  track 
and  lifted  the  left  rear  wheel  Into  the  air, 
Mr.  Marker,  who  had  risen,  fell  out  back- 
ward, and  the  deceased  was  thrown  opoo  the 
tratft.  Referring  to  the  obstructlcai  which 
the  pr<^niding  rail  of  the  track  offered  to  the 
mov^^  of  the  buggy.  Mr.  Marker  testified 
ttiat  the  buggy  did  not  cramp  naturally,  that 
there  was  nothing  to  cause  the  motion  of 
the  buggy  uutil  It  struck  the  track,  and  that 
when  the  wheel  of  the  buggy  struck  the  track 
the  motion  and  Jar  came  whteh  lifted  the 
rear  wheel,  threw  him  out  backward,  and 
threw  the  deceased  .<ai  the  tirack.  Although 
tbe  car  was  running  on  a  slight  upgrade  and 
could  have  been  stopped  in  substantially  its 
own  length,  It  ran,  over  Mr.  Adams  and  kill- 
ed him. 

Some  slight  discrepancies  between  the  al- 
legations and  the  proof  as  to  the  precise  move- 
ments of  the  horse  and  the  condition  of  the 
track  are  pointed  out,  but  they  are  not  mate- 
rial, they  did  not  constitute  a  variance,  and 
If  they  had  been  important,  the  petition  might 
have  been  amended  to  correspond  with  the 
proof  without  changing  the  cause  of  action. 

The  railway  company  was  negligent  In 
amlntalnhig  a  track  which  did  not  comply 
with  the  frantfhlse  ordinance,  and  which  eon- 
stltnted  an  obstruction  to  travel  on  the  street 


Furthermore,  tt  was  a  qnestlon  for  the  jury 
whether  or  not  the  motorman  waa  guilty  of 
negllgsnce.  Although  the  horse  did  not  rear 
up  untU  the  car  was  quite  near,  the  motor- 
man  saw,  or  should  have  aeesa,  the  warning 
given  him,  saw  or  should  have  seen  the  plain- 
tiff whip  the  horse  without  avail,  and  should 
have  placed  the  CQr  under  control.  The  tes- 
timony Is  that  after  the  deceased  was  thrown 
upon  the  track  he  succeeded  In  getting  upon 
hia  feet,  and  was  then  struck  by  the  car, 
which  had  not  slackened  speed. 

It  was  a  fair  questltra  for  the  Jury  whether 
or  not  the  city  was  guilty  of  negligence  on 
account  of  the  condition  of  the  street.  While 
no  witness  testified  directly  as  to  how  long 
the  conditions  disclosed  had  existed,  the 
fair  conclusion  to  be  derived  from  all  the 
evidence  is  that  they  Were  not  recently 
created,  and  Indicated  such  a  settled  and 
established  state  of  affairs  on  a  much  travel- 
ed street  that  notice  to  the  dty  could  be 
inferred. 

The  evidence  of  Mr.  Marker  waa  sufilclent 
to  warrant  the  jury  In  finding  that  the  raised 
rail  of  the  track  was  the  proximate  cause  of 
the  injury,  notwithstanding  the  conduct  of 
the  horse  whldi  had  not  yet  run  away  when 
the  deceased  was  thrown  out  The  cases  of 
Stephenson  v.  Corder,  71  Kan.  475,  80  Pac. 
938,  68  L.  B.  A.  246.  114  Am.  St  Bep.  600. 
and  Eberhardt  v.  Telephone  Co.,  91  Kau. 
763,  189  Fac  416,  are  readily  dlstlugulshablc. 

The  deceased  was  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  in  not 
turning  or  allowing  the  horse  to  turn  across 
the  obstructing  rail  of  the  track  and  In 
front  of  the  on-coming  car,  and  the  deceased 
was  not  guilty  of  contributory  negligence  as 
a  matter  of  law  in  not  turning  Into  the  ditch 
on  the  side  of  the  street,  even  if  he  could 
have  persuaded  the  horse  to  turn  that  way. 

The  Judgment  of  the  district  court  la  re- 
versed, and  the  cause  is  remanded  to  the 
district  court,  with  direction  to  overrule  the 
demurrer  to  the  plaintHTs  evidence  and 
award  the  plaintiff  another  trlaL  Ail  the 
Justices  concurring. 


StATB  V.  WHEEI/ER.    (No.  19343.)  f 
(Supreme  Court  of  Kansas.    June  12,  1915.) 

(Si/nabu»  iy  (Ab  OovrU) 

1.  SUFFICIENCT  OF  EVIDENCB. 

Tbe  evidence  examined,  and  held  to  supply 
omiarioDs  which  occaaioaed  tbe  reversal  of  a 
former  jadgment  against  tbe  defendant 

2.  Cbiminal  Law  «=>200,  406,  422,  721— Ab- 
axnssnT  of  C!oui?sbl—Evidencb— Convic- 
tion or  Lesser  Offense. 

Variooa  questions  of  law  considered  and 
found  to  be  deSnitely  determined  aeaiost  the 
defendant  by  previous  decisions  of  this  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  347,  386-409,  785,  804-017, 
020-927,  984.  088,  1672;  Dec.  Dig.  <S=?200, 
406.  422,  721.] 
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Appeal  from  IHstxlct  Goart,  Washington 
County. 

Frank  Wheeler  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

Bennett  ft  Clarke,  of  Washington,  Kan., 
for  appellant  S.  H.  Brewster,  Atty.  Gen., 
S.  H.  Hamilton,  of  Clifton,  A.  J.  Freeborn, 
of  Washington.  Kan.,  W.-W.  Redmond,  of 
MarysTlIle,  and  Gregg  ft  Gregg,  of  Frankfort, 
for  the  State. 

BURCH,  J.  Tbla  is  an  appeal  irom  a  sec- 
ond conviction  for  participating  in  the  loot- 
ing of  the  Taft  State  Bank,  of  Hanover, 
Kan.,  in  December,  1010,  by  a  band  of  yegg- 
men  wbo  made  their  rendezvous  at  Wymore, 
Neb.  This  was  one  of  a  series  of  bank  rob- 
beries perpetrated  by  the  same  band,  whose 
membership  and  methods  of  op^ation  were 
described  in  tbe  opinion  in  the  case  of  State 
V.  Hoerr,  88  Kan.  573,  120  Pac.  153,  and 
in  the  opinion  disposing  of  the  defendant's 
former  appeal,  State  v.  Wheeler,  80  Kau. 
160,  130  Pac.  656.  The  grounds  of  a  motion 
for  a  change  of  venue  were  refuted,  and  the 
motion  was  properly  denied.  State  v.  Sex- 
ton, 91  Kan.  171,  130  Pac.  001. 

[1]  The  principal  ground  of  the  present 
appeal  is  substantially  the  same  as  that  of 
the  former  appeal,  indicated  in  the  syllabus 
of  the  former  opinicm.  It  is  not  necessary  to 
review  the  evidence  complained  of  in  more 
than,  20  assignments  of  error.  The  state  made 
the  showing  at  the  second  trial  which  this 
court  held  It  failed  to  make  at  the  first  trial. 

[2]  A  large  number  of  articles,  which  need 
not  be  described,  were  produced  In  eviden<!e 
as  exhibits,  aa  in  the  Hoerr  Case.  The  lan- 
guage used  by  tbe  court  in  the  Hoerr  Case 
applies: 

"Some  of  these  matters  bear  very  remotely  on 
the  case,  but  are  admissible,  when  considered 
together,  to  show  a  guilt;  combination  tending 
to  prove  the  defendant's  complicity  in  the  crime 
charged."    88  Kan.  583,  129  Pac.  157. 

The  testimony  of  tbe  defendant,  given  lu 
the  Hoerr  Case,  was  properly  admissible  as 
previous  voluntary  statements  of  the  defend- 
ant, under  the  well-established  rule.  State 
V.  Inman,  70  Kan.  894,  79  Pac.  1G2 ;  State  v. 
Campbell,  73  Kan.  688,  85  Pac.  784,  9  L.  R. 
A.  (N.  S.)  533,  9  Ann.  Cas.  1203. 

Tbe  defendant  chose  to  testify  as  a  wit- 
ness in  his  own  behalf,  and  the  statute  pro- 
viding that  the  neglect  or  refusal  of  a  de- 
fendant to  testify  shall  not  be  referred  to 
by  any  attorney  prosecuting  the  case  does 
not  apply,  fitate  v.  Glave^  51  Kan.  830.  33 
Pac.  8. 

Tbe  defendant  was  charged  with  burglary 
and  larceny,  and  was  convicted  of  larceny 
only.  He  should  congratulate  himself  on 
the  leniency  of  the  jury.  Acquittal  of  the 
crime  of  burglary  did  not  affect  the  con- 
viction of  the  crime  of  larceny.  In  re  Gano, 
90  Kan.  134,  132  Pac.  999. 

No  question  of  law  is  presented  that  has 


not  heretofore  been  definitely  decided  by 
this  court  f^inst  tbe  defendant 

Tbe  evidence  was  ample  to  sustain  the 
verdict  of  guilty,  and  tbe  judgment  of  the 
district  court  is  affirmed.  All  the  JostlceB 
concurring,  exc^t  DAWSON,  J.,  wbo  did  not 
sit 


MTRIOK  T.  GREAT  WESTERN  MFG.  CO. 
(No.  19588.) 
(Supreme  Court  of  Kansas.  June  12, 1915.) 

(Sj/Uabut  by  the  Court.) 

1.  Kabtbb  and  Sebvant  ^117— Injubt  to 
EupLori  —  Elsvatok  Shaft  —  Compliakcj 
WITH  Factoby  Act. 

The  factory  act  (section  4676,  Gen.  St 
1900),  requiriog  elevator  ehafts  to  be  inclosed  or 
secured  to  prevent  iojury  to  employes,  is  not 
complied  with  by  having  three  sides  of  an  ele- 
vator shaft  inclosed  and  one  aide  left  open,  if  the 
failure  to  incloae  that  side  causes  Injury  to  an 
employ^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1T7,  208;  Dec  Dig.  «=» 
117,] 

2.  Mabtkb  and  Sbbtakt  €=9^14— IiurKT  to 
SBayANT— Factokt  Act— Vabiance. 

The  plaintiff  alleged  that  defendant  had  fail- 
ed to  comply  with  the  provisions  of  the  factory 
act  and  that  an  elevator  shaft  was  wholly  unm- 
closed.  Held,  that  thei-e  was  ao  variance  be- 
tween the  proof  and  the  petition  because  tbe 
proof  showed  that,  when  the  elevator  was  not 
in  use  and  the  removable  panels  comprising  tlie 
sides  of  the  shaft  were  in  place,  it  was  inclosed, 
but  whenever  the  elevator  was  in  use  it  was  nec- 
essary to  remove  the  panels  to  permit  tbe  doors 
of  the  building  to  be  opened,  and  that  the  plain- 
tiff was  injured  at  a  time  when  tbe  panels  on 
one  side  had  not  been  replaced. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ${  861-876;  Dec.  Dig.  ^ 

3.  Mastbb  and  Servant  ^=>228— Injcbt  to 
Sebvant— Action  Under  Factorv  Act  — 

DeFENSB— CONTBIBTJTORT  NeGLIOKNCE. 

Contributory  negligence  m  uoe  a  defense  to 
an  action  under  the  factory  act,  and  in  the  case 
stated  in  the  preceding  paragraph  it  is  no  de- 
fense to  show  that  it  was  the  duty  of  the  plain- 
tiff and  other  employes  to  replace  the  panels 
which  had  been  taken  out  for  a  specihc  purpose. 

[Ed.  Note.— For  other  casea,  see  Master  ond 
Servant,  Cent  Dig.  U  670,  671;  Dec.  Dig. 

Appeal  from  District  Court,  Leavoiwottb 
County. 

Action  by  Samuel  Myrlck  against  tbe  Great 
Western  Manufacturing  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Albrnjed. 

W.  W.  Hooper,  of  Leavenworth,  for  appel- 
lant. Codding  &  Codding,  Lee  Bond,  and  H- 
N.  McNaughton,  all  of  Leavenworth,  for  ap- 
pellee. 

PORTER,  J.  The  plaintiff  while  employed 
In  defendant's  factory  was  Injured  in  an 
elevator  shaft  by  being  struck  by  a  descend- 
ing freight  elevator.  He  recovered  a  judg- 
ment, from  which  defendant  appeals. 

Tbe  petition  alleged  that  defendant  had 
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failed  to  comply  witb  the  provisions  of  the 
ftictory  act,  tbat  the  etevatw  and  shaft  were 
uninclosed,  tbat  no  means  were  provided  for 
protectiug  euiploySs  whose  duties  required 
them  to  be  In  and  about  the  elevator  shaft, 
and  that  by  reason  thereof  plaintiff  aostalned 
his  injuries.  At  the  time  the  accident  occur- 
fed.  the  plaintiff  was  at  work  on  the  first 
floor  of  the  building  painting  parts  of  ma- 
chlnerr,  and  stepped  bachiwards,  leaning  over 
that  part  of  the  floor  which  constitutes  the 
bottom  of  the  shaft  Tbe  elevator  was  de- 
scending from  one  of  the  upper  floors,  and 
while  the  plalutltt  was  atooiAng  over  engaged 
In  his  work,  be  was  atmcK  and  Injared. 

[1]  Practically  every  claim  raised  by  the 
defendant  in  bla  appeal  Is  bottomed  upoa 
the  theory  that  the  plalntUC  reooverad  upon 
a  ground  of  uegUgenGS  not  set  out  In  the  pe- 
tition. It  anwars  from  the  evidence  that 
the  elevator  U  at  the  north  tSAe  ot  the  build- 
ing opening  npon  an  ontsKle  platform  where 
cars  are  imloaded.  The  doors  of  the  build- 
ing open  into  the  elevator.  The  shaft  of  the 
elevator  la  an  inclosed  one,  bat  the  sides 
axe  made  of  movable  puids.  When  tbe  le- 
vator is  ia  use  at  tbe  floor  where  the  plain- 
tiff was  Injured,  It  becomes  necessary  to  re- 
move tbe  panels  on  the  west  and  the  east 
sides.  This  ia  required  because  In  opening 
tbe  doors  ot  the  building  tbey  swing  inside 
and  nlU  ixot  open  unless  the  side  panels  are 
first  removed.  The  elevator  therefore  cannot 
be  used  at  all  on  this  floor  in  connectifni  with 
these  doors  until  tbe  panels  are  taken  out 
It  Is  supposed  to  be  tbe  doty  of  oni^y£s  to 
replace  the  panels  when  the  outside  doors 
of  the  bnilding  are  not  bring  used  in  ccamec- 
tlon  with  the  elevator.  Part  of  tbe  panels 
were  out  on  tbe  west  side  at  tbe  time  tbe 
plaintiff  was  Injured. 

Mow,  tbe  contuitlon  of  the  defendant  is 
Uils:  He  Insists  tbat  he  came  into  court  ex- 
pecting to  defend  agaiiut  tbe  general  alle- 
gation tbat  the  levator  shaft  was  wholly 
nnlncloeed  In  violation  of  the  factory  act, 
while,  as  a  matter  ot  fact,  be  was  oUiged  to 
meet  a  different  Issue  altogether;  that  on 
the  trial  It  was  shown  that  the  elevator  shaft 
was  and  Is  Inclosed  except  when  these  pan- 
els are  out  for  a  wedflc  purpose;  and  that 
the  plaintiff's  Injuries  were  shown  to  have 
been  caused  by  his  negligence  or  that  of  some 
employ^  who  failed  to  replace  tbe  panels. 
The  defendant  raised  tbe  same  contention  by 
a  demurrer  to  the  evidence,  a  request  for 
certain  instructions,  and  a  motion  for  a  new 
trial. 

We  are  unable  to  concur  In  this  claim  of 
the  defendant  It  Is  undisputed  In  the  evi- 
dence tbat  the  elevator  cannot  be  used  ut  the 
luwer  floor  in  connection  with  the  outside 
doors  unless  the  panels  on  the  west  and 
east  sides  of  tbe  shaft  are  first  removed ; 
tbat  when  these  panels  are  out  there  Is  noth- 
ing to  prevent  a  workman  from  walking  un- 


der the  elevator,  provided  tiie  elevator  Is 
above  that  floor.  It  simply  amounts  to  this: 
That,  when  the  elevator  was  not  In  use  at 
this  floor  and  the  panels  were  In,  the  shaft 
was  protected  and  the  factory  act  was  com- 
.  piled  with ;  bat  whenever  the  elevator  was 
in  use  on  that  floor  In  connection  with  the 
outside  doors  it  was  necessary  to  remove  the 
panels,  and,  unless  tbey  were  replaced  at 
once  when  the  elevator  left  tbat  floor,  the 
shaft  was  uninclosed ;  and  that  was  the  sttn- 
atlon  when  tbe  plaintiff  was  injured.  A 
somewhat  similar  contention  was  made  by 
the  defendant  In  Smith  v.  Cement  Co.,  91 
Kan.  001.  146  Pac.  1026,  but  It  was  not  up- 
held. There  the  defendant  contended  that  it 
had  furnished  a  cover  for  a  conveyor  box, 
but  that  the  plaintiff  was  Injured  because 
be  had  neglected  to  ose  the  cover  and  to  put 
It  In  position. 
It  is  said  in  the  brief  that: 
"The  appellant  was  called  into  court  to  meet 
tbe  charges  againat  it  to  the  effect  that  tbe  in- 
jury to  plaintiff  was  caused  by  whully  falling 
to  properly  guard  and  protect  its  elevator." 

We  think  the  evidence  sustained  the  alle- 
gation of  the  petition  that  the  defendant  vio- 
lated the  factory  act  by  wholly  falling  to 
properly  guard  and  protect  the  elevator. 
Section  4ffT9,  General  Statutes  1909,  requires 
that: 

"Every  persMi  owaiog  or  operating  any  mann- 
factaring  establishment  wbicb  may  contain  any 

elevator,  hoisting  shaft  or  well  bole  shall  cause 
the  same  to  be  properly  and  substantially  in- 
closed or  secnred.  In  order  to  protect  the  Uvea 
or  limbs  of  thorn  Mupioyed  In  snch  establisb- 
ment" 

In  Alklre  v.  Cudaby,  8S  Kan.  STB,  111  Pac. 
440,  it  was  held  that  the  statute  was  intend- 
ed to  secure  employes  against  Injury  from 
moving  elevators  as  well  as  from  falling  down 
the  openings.  The  Instructltms  of  the  court 
were  pr<^rly  drawn  upon  this  theory  of  tbe 
law,  and  the  requested  instructions  were 
rightly  refused. 

[2}  Nor  was  there  any  variance  because  the 
evidence  shows  that  portions  of  the  elevator 
shaft  were  inclosed,  but  that  the  side  from 
which  the  plaintiff  entered  the  shaft  remain- 
ed uninclosed.  In  other  words.  In  order  to 
prove  his  case  the  plaintiff  was  not  required 
to  show  that  the  elevator  shaft  was  unpro- 
tected at  all  times  and  on  ^11  sides.  It  can- 
not be  said  that  the  factory  act  is  complied 
with  by  having  three  sides  of  an  elevator 
shaft  Inclosed  and  one  side  left  open,  If  the 
failure  to  Inclose  one  side  causes  injury  to 
an  employe. 

[3]  Contributory  negligence  Is  not  a  de- 
fense to  an  action  under  the  factory  act  (Cas- 
par V.  Lewin,  8^  Kan.  604,  109  Pac.  657,  49 
U  R.  A  [N.  S.]  526),  and  in  this  case  It  was 
no  defense  to  show  that  it  was  the  duty  of 
the  plaintiff  or  other  employes  to  replace  tbe 
panels  which  bad  been  removed. 

The  judgment  Is  affirmed.  All  the  Justices 
concurrin^^ 
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a  W.  SMITH  ELRCTRIO  *  ICE  CO.  v. 
CITY  OF  lARNED  et  aL 
(No.  19919.) 
(Supreme  Court  of  Kansas.    June  12,  1916.) 

(Syttalnu  bp  the  Court.) 

Municipal  Corpobationb  ds»917.  918— Mu- 
nicipal Bond  Issue  —  Fbeuuinabt  Pbo- 
CEEDiNGB— Validity. 

Various  objections  to  the  proceedings  pre- 
liminary to  a  municipal  bond  issue  considered, 
and  held  to  be  without  merit. 

[Ed.  Note.— SV>r  other  cases,  see  Mnnicioal 
Corporations,  Cent  Dig.  U  1913-1923,  1941; 
Dec  Dig.  «»917,  9ia} 

Appeal   teom    District   Oonrt,  Pawnee 

County. 

Action  by  the  C.  W.  Smith  Electric  &  lee 
Company  agaluat  the  City  of  Lamed  and 
othera  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed,  wltli  directions. 

H.  B.  Rogers,  of  Lamed,  and  F.  L.  Martin 
and  Van  M.  Martin,  both  of  Hutchinson,  for 
appellant  Oeoi^  W.  Finney,  of  Lamed,  for 
appdlees. 

BDBOH,  J.  Tbe  action  waa  one  by  a  tax- 
payer to  enjoin  the  erection  of  a  mnnlcipal 
plant  to  be  used  for  the  purpose  of  snpplyii^ 
the  city  and  its  Inhabitants  with  water  and 
electric  ll^t,  commenced  after  bonds  bad 
bem  Toted,  Issaed,  and  sold.  An  injnnctiiHi 
was  refns^,  and  the  plaintiff  appeals. 

It  is  said  that  the  ordinance  directing  the 
calling  of  the  bond  election  Is  void.  The  stat- 
ute provides  that: 

"The  style  of  all  ordinances  shall  be:  'Be  it 
ordained  by  the  mayor  and  councllmen  itt  the 

city  of   .'  " 

The  Style  of  this  ordinance  was,  "Be  it  or- 
dained by  the  mayor  and  conucll  of  the  city 
of  Lamed,  Kansas."  Several  pages  of  brief 
are  devoted  to  an  argument  that  this  vari- 
ance was  fatal  to  the  election,  fatal  to  the 
bonds  now  belonging  to  the  state  school  fund, 
and  fatal  to  the  erection  of  the  new  water 
and  light  plant'  In  Larned.  The  argument  Is 
supported  by  numerous  pertinent  authorities. 
Courts  ought  to  be  accorded  the  privilege 
which  Individuals  enjoy  of  putting  away 
childish  things  when  they  have  become  men. 

It  Is  said  that  the  ordinance  is  void  be- 
cause It  did  not  provide  .when  It  should  take 
effect  Judge  Dillon  said  somewhere  in  his 
book  that  It  did  not  need  to.  It  would  have 
taken  effect  at  once,  only  the  Legislature  de- 
clared it  should  not  be  in  force  until  publish- 
ed, and  it  was  published  on  March  6th. 

It  is  said,  however,  that  there  is  no  ordl- 
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nance,  or  resolution,  or  other  corporate  act 
authorizing  anybody  to  publish  the  ordi- 
nance. It  seems  that  nobody  knows  whether 
this  ordinance  was  carried  over  to  the  print- 
ing office  by  the  mayor  or  the  dty  clerk  or 
the  Janitor  of  the  city  building  or  some  in- 
terloper. If  by  the  mayor,  where  did  he  get 
his  authority?    The  brief  continues: 

"Nor  does  unauthorized  publication  in  the  'of- 
ficial paper'  lend  a  Quickening  q>irit  to  whit  ti 
otherwise  inert" 

,  The  intention  to  put  the  ordinance  in  force, 
which  necessitated  publication,  was  express- 
ed by  passing  the  ordinance-  Since  the  or- 
dinance did  get  Into  public  print,  and  since 
the  governing  body  of  the  city  allowed  the 
unsuspecting  people  to  go  ahead  and  rote 
bonds  In  the  hope  of  getting  a  new  water 
and  light  plant,  the  presumption  is  the  in- 
tention referred  to  was  executed,  and  the 
publication  would  be  good  if  the  proof  were 
that  a  messenger  came  over  from  the  news- 
paper office  and  got  the  ordinance  and  print- 
ed it 

The  notice  of  election  and  the  elecKon 
proclamation  were  prepared,  signed,  and  dat- 
ed, and  the  mayor  appointed  the  election 
Judges  the  next  day  after  the  ordinance  was 
passed.  It  is  argued  that  not  a  wheel  of  the 
election  machinery  could  be  turned  until  the 
ordinance  became  effective  on  publication 
three  days  later.  The  notice  and  the  procla- 
mation did  not  amount  to  much  until  thej 
were  published.  They  were  duly  published 
a  sufficient  length  of  time  after  the  ordinance 
took  effect  The  appointment  of  the  election 
officials  not  hnving  been  revoked.  It  still 
stood  as  the  mayor's  official  act  when  the 
publication  of  the  ordinance  came  along  three 
days  later. 

The  notice  of  election  did  not  state  the 
rate  of  Interest  the  proposed  bonds  were  to 
bear,  nor  the  time  they  were  to  run.  The 
notice  fulfilled  all  the  requirements  of  the 
statute  by  stating  the  amount  of  the  bonds, 
but  it  is  said  the  voters  were  entitled  to  the 
fullest  measure  of  Information  as  to  the  debt 
to  be  imposed.  The  court  respectfully  sug- 
gests that  plaintiff  memorialize  the  L^sla- 
ture. 

The  order  of  this  court  granting  a  stay 
against  the  erection  of  the  public  Improve- 
ment on  the  erroneous  belief  that  there  was 
some  merit  In  the  appeal  Is  set  aside,  the 
judgment  of  the  district  court  Is  afflrmed, 
and  the  clerk  Is  directed  to  forward  the 
mandate  of  affirmance  to  the  clerk  of  the  dis- 
trict court  at  once.  All  the  Justices  concor 
ring. 


^=»For  otber  c&sM  ■«»  ■ame  topic  and  KEY-NUMBER  in  ill  Ker-Numbered  DlgMbs  and  Ind«zM 


Digitized  by 


Wasb.) 


BIATB  T.  HiLUPTLT 


706 


8TACT  n  rtf.  LATHROP.  Pros.  Atty^  t. 
EIAUFTLX.  JnBtlce  ol  P«Mfc 
(No.  12508.) 

(Supreme  Court  of  WaaUngton.    Jane  80, 

CoNsnxcTioNAL  Law  <g=43  —  Right  of 
State  to  Question  Statute— Class  Leg- 
islation—Change  OF  Vbnue. 

Rem.  A  BaL  Code.  I  1T74,  provides  that 
in  any  trial  before  a  joetitie  of  the  peace  the 
defendant,  on  affidavit  that  the  deponent  be< 
lieves  that  defendant  cannot  have  an  impartial 
trial  before  euch  justice,  may  have  a  change 
of  venue  to  the  nearest  josUee  in  the  same  conn- 
tj.  Const  art  1,  j  12,  provides  that  no  'law 
Bhall  be  passed  granting  to  any  citizen  privi- 
leges or  immunities  which  shall  not  equal- 
beloair  to  all  citlzfina  apoa  the  same  terms, 
prosecatmg  attorney  filed  a  complaint  with 
a  justice  charging  an  aesaolt;  the  defendant 
moved  for  change  of  venue  under  the  statute, 
and  the  case  was  transferred.  The  prosecuting 
attorney  then  moved  for  a  retransfer  of  the 
case,  to  the  justice  before  whom  the  complaint 
waa  filed,  on  the  ground  of  prejudice,  which  was 
denied,  and,  upon  the  attorney's  refusal  to  pro- 
ceed, jadgment  entered  dismissing  the  action. 
2/eIa,  that  the  act  was  eonstttotional,  since 
the  Legialatnre,  by  entitling  the  defendant  to 
a  change  of  venue,  without  extending  the  same 
ri^ht  to  the  plaintiff,  waived  any  right  of  the 
state  to  complain  in  an  action  in  which  the 
state  waa  a  pftrty  plaintiff. 

[Bd.  NotSb— Vor  other  cases,  see  Constltntioii- 
al  Law,  Out  I>ig.  i  41;  Dec  Dig.  «3»48.] 

Dq^arbnent  2.  Appeal  trosn  Supaior 
Court,  Maaon  County;  Jobn  B.  MltduU, 
Judge. 

Amaicatton  for  writ  of  review  by  S.  A. 
Lathrop,  Proeecatlns  Attorney,  of  Mason 
County,  against  Jacob  Hanptlr,  aa  Jostlce  of 
the  Peace.  The  writ  issued,  and  respond- 
ent's demurrer  to  the  petttlm  was  thereafter 
sustained.  From  a  judgment  of  dlamiasal  en- 
tered njftm  bis  election  to  stand  on  his  peti- 
tion, the  relator  aK>eala.  Affirmed. 

R.  A.  Lathrop,  of  Sbeltmi,  for  appellant 
D.  F.  Wright^  of  Sbeltcm,  for  respcu^ent 

MAIN,  J.  On  April  21,  1914,  the  prosecut- 
ing attorney  for  Mason  county  filed  a  'com- 
plaint before  F.  J.  Emery,  a  justice  of  the 
peace  for  Shdton  precinct  No.  1,  charglug 
one  Karl  Rose  with  the  crime  of  assault. 
On  April  22,  1914,  the  defendant  was  ar- 
raigned, and  entered  a  plea  of  not  guilty. 
The  cause  was  set  for  trial  on  the  25th  day 
of  that  month.  On  the  latter  day,  and  pre- 
vtons  to  the  commencement  of  the  trial,  the 
defendant  moved  for  a  change  of  venue,  and 
supported  his  motion  by  an  affidavit  of  prej- 
udice. The  cause  was  thereupon,  by  the  Jus- 
tice of  the  peace  for  precinct  No.  1,  transfer- 
red to  Jacob  Hauptly,  Justice  of  the  peace 
for  Staeltim  precinct  No.  2,  he  being  the  next 
nearest  Justice  of  the  peace  within  the  coun- 
tj.  The  latter  Justice  set  the  case  for  trial 
on  Aprtt  2eth  at  1  o'dodc  p.  m.  At  the  time 
set  for  the  trial,  the  prosecuting  attorney 


ajq^rared  and  requested  that  the  case  be  re- 
turned to  the  Justice  of  the  peace  for  pre- 
cinct Na  1,  and  supported  a  motion  for  a 
change  of  venue  by  an  affidavit  of  prejudice. 
The  Jnatlce  of  the  peace  for  precinct  No.  2 
declined  to  transfer  the  case.  Thereupon  the 
prosecuting  attorney  refused  to  proceed  fur- 
ther, and  a  Judgment  was  entered  dismissing 
the  actt<nL  On  April  28,  1914,  the  proseenb- 
Ing  attorney  filed  in  the  superior  court  an 
appQcatlfMi  tot  a  writ  of  review,  claiming 
that  tho  Justice  at  the  peace  for  precinct  Na 
2  had  acted  without  Jurisdiction  in  the  mat- 
ter. On  &Iay  4,  1914,  the  superior  court  Is- 
sued the  writ  aa  prayed  for.  hereafter,  and 
on  Ifay  2Mht  the  reqMmdent  demurred  to  the 
petition  for  the  writ  of  review.  <^  October 
18,  1914,  this  demurrer  waa  sustained.  The 
relator  elected  to  stai^  upon  his  petltlont 
and  the  cause  was  by  tiie  court  dlamlssed. 
From  the  Ju^ment  of  dismissal  the  relator 
appeals. 

The  sole  contentlnn  upon  this  appeal  la 
that  Bern.  *  BaL  Code,  I  1774  which  gives 
the  defmdant,  upon  the  filing  of  an  affidavit 
that  he  beUeves  that  he  cannot  have  a  tear 
trial  be&we  fbe  Justice  of  the  peace  before 
whmn  the  action  was  Instltated,  OiB  rl^t  to 
have  ttie  case  transferred  to  the  next  nearest 
Justice  of  the  peace  In  the  same  oountr,  Is  un- 
conatitutlonaL  The  basis  of  this  contention 
is  that  the  right  of  transfer  is  not  equally 
extended  to  both  parties  to  the  litlgatlcm,  and 
therefore  offends  against  section  12  of  arti- 
cle 1  <tf  the  state  Constltntlon,  which  pro- 
vides that  no  Daw  shall  be  passed  granting 
to  any  citizen  or  class  of  dtlzena,  other  than 
munlclpaa  corporations,  privileges  or  immuni- 
ties which  npon  the  same  terms  shall  not 
eqnally  belong  to  all  citizens.  We  think  a 
sufficient  answer  to  the  appellant's  contention 
is  found  in  the  fact  that  the  state  was  a 
party  plaintlfT  to  the  action,  which  was  trans- 
iferred  from  one  Justice  of  the  peace  to  the 
other.  The  state  speaks  through  Its  Legisla- 
ture. The  Legislature  having  provided  that 
the  defendant  was  entitled  to  a  change  of 
venue  without  extending  the  same  right  to 
the  plaintiff,  the  state  is  not  In  a  position  to 
complain  when  It  Is  a  party  to  the  action 
against  which  the  right  given  by  the  statute 
la  invoked.  Speaking  upon  this  question,  the 
Supreme  Court  of  the  state  of  California  In 
People  ex  rel.  Smith  v.  Judge  of  the  Twelfth 
District,  17  CaL  648,  said: 

"But  another  ground  might  be  taken,  even  tf 
this  general  view  is  erroneous.  The  state  ia 
the  party  prosecuting  upon  the  record.  The 
state  is  represented  by  the  Legislature,  not  only 
in  respect  to  its  prosecutions,  but  its  general 
business,  property,  and  litigation.  It  can  or- 
der prosecotions,  snits,  and  informations,  and 
it  can  release,  discharge^  and  discontinue  them. 
By  the  act  and  orders  of  the  Legislature,  the 
district  attorneys  appear  to  prosecute  and  are 
paid.  These  attorneys  are  but  subordinate  rep- 
resentatives of  the  state,  but  tbey  are  control- 
led by  and  are  responsible  to  the  Tjegislature, 
who  are  the  primary  and  original  representatives 
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of  tbe  BoTerielgii  povar.  No  ons  donbts  tiiot 
tbe  dUtrict  attorney  could,  by  stipolatioD,  con- 
sent to  tbia  change  of  venue;  why  not  tbe 
Legislature,  in  this  respect  tbe  saperlor  of  the 
district  attorney?  Tbe  state  by  her  Legislature 
can  repeal  the  law  whi<±  creates  the  crime; 
can  it  not  consent  to  a  place  of  trial  different 
from  that  in  which  the  indictment  is  found? 
The  defendant  consents ;  he  does  not  complain. 
Why  may  not,  then,  the  highest  authority  In 
tbe  itatA  asree  with  him  to  this  order?" 

The  Judgment  will  be  afBnned. 

MORRIS,  O.  and  ELLIS.  FULLBBTON, 
and  GROW,  JJ.,  concnr. 


UNITED  STATES  RUBBER  CO.  OF  CAL- 
IFORNIA v.  WASHINGTON  ENOI- 
NEERING  CO.    (No.  12339.) 

(Supreme  Court  of  Wasbiogton.   Jane  26, 
1915.) 

Bbidobb  *=»20— Contbactob'b  Bond— "Ma- 
tkbiaV  —  "Equipment"  —  "Pbovision"— 
"supplt"— **conbumed." 

Kabber  goods,  consisting  of  hose,  washers, 
oonplingg,  spanners,  belts,  tnUng,  packing, 
glares,  boots,  overcoats,  furnished  to  a  contrac- 
tor erecting  a  public  vertical  lift  steel  bridge, 
are  "equipment,^'  within  the  rule  that  a  con- 
tractor's bond,  conditioned  as  required  by  Bern. 
&  BaL  Code,  S  1159,  on  the  payment  by  the 
contractor  for  provisions  and  supplies  for  car- 
rying on  of  the  work,  does  not  cover  tbe  cost  of 
the  contractor's  working  "equipmrait,"  and  tbe 
surety  is  not  liable  therefor,  since  the  word 
"equipment'*  imports  the  outfit  necessary  to  en- 
able the  contractor  to  perform  the  agreed  serv- 
ice, and  the  word  "materials"  includes  such  ar- 
ticles only  as  enter  into  and  form  a  part  of 
the  finished  structure,  and  the  word  "provi- 
sions" is  used  in  Its  ordinary  meaning,  and  the 
word  "suppUeB"  Indades.an^  article  lumished 
for  carryiDf;  on  the  work  which  firom  'ita  nature 
La  necessarily  "consumed"  by  use  in  the  work, 
that  is,  entirely  worn  out  or  destroyed  by  U8t>, 
tbough  tbe  goods  furnished  the  contractor  were 
actually  worn  out  by  use.  in  carrying  on  the 
work,  out  would  have  survived  had  tb^  use 
been  of  less  duration. 

{Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  »  37-44,  46,  47;  Dec  Dig.  ®=>20. 

For  ouer  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Material;  Equip- 
ment: Provision;  Supply;  Consume.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  Coanty ;   O.  M.  Easterday, 

Judge. 

Action  by  tbe  United  States  Rubber  Com- 
pany of  California  against  the  Washington 
Engineering  Company  and  the  American 
Bonding  Company  of  Baltimore.  From  a 
Judgment  sustaining  a  demurrer  to  the  com- 
plaint interposed  by  defendant  tbe  American 
Boudiug  Company  of  Baltimore,  plaintiff  ap- 
peals. Alllrmed. 

Bronson  &  Robinson  and  H.  B.  Sonea,  all 
of  Seattle,  for  appellant.  Uayd«i,  Lang- 
borne  &  Uetager,  of  Tacoma,  for  reepondmt. 

FULLERTON,  J.  In  July,  1911,  the  city 
of  Tacoma  entered  into  a  contract  with  the 
Washington  Engineering  Company  by  the 
termg  of  which  the  engineering  company  un- 


dertook to  erect  for  the  nse  of  tbe  public  a 
vertical  lift  steel  bridge  acrojto  tbe  Pnyallap 
river.  As  required  by  section  1159  of  the  Code 
(Rem.  &  Bat.),  the  city  took  from  tbe  contrac- 
tor a  bond,  with  the  American  Bonding  C«d- 
pany  of  Baltimore  as  surety,  conditioned  Uiat 
the  contractor  should  "pay  all  labors  me* 
chanics,  and  subcontractors  and  materialmen, 
and  all  persons  who  shall  supply  such  person 
or  persona,  or  subcontractors,  with  provi- 
sions or  supplies  for  the  carrying  on  of  sad 
work." 

During  the  progress  of  the  work  tbe  Unl^ 
ed  _  States  Rubber  Company  fumldied  tbe 
contractor  with  certain  rubber  goods,  condst- 
ing  of  hos^  wafers,  conidlngs,  spaimera, 
belts,  tubing,  packing,  •  ^oves,  boots,  over- 
coats, and  perhaps  goods  of  otber  descrip- 
tions, the  whole  bavlng  a  value  of  fUOdiJ&i. 
The  contract  was  of  oonsldemble  magnitude, 
requiring  some  time  tor  its  completion,  and 
the  goods  so  furnished  were  entirely  worn 
out  by  use  during  the  progress  of  the  wort 
The  goods  were  not  paid  for  by  tbe  contrac- 
tor, and  tbe  rabbw  company  filed  with  the 
pr<qper  authorltlra  of  tbe  city  of  Taeoma  a 
notice  of  Its  claim  of  lien  against  the  bond  for 
the  value  of  the  goods.  The  claim  was  disput- 
ed by  tbe  surety,  and  Ibe  present  action  wu 
b^n  by  tbe  vendor  of  tbe  goods  against  the 
contractor  and  surety  to  reeover-  tbereon.  To 
a  complaint  embodying  the  foregoing  tacts  a 
d^urrer  was  int«posed  by  the  mrety, 
which  tbe  trial  court  sustained.  This  la  aa 
appeal  from  a  judgmait  ik  dismissal  entered 
after  tbe  plaintiff  bad  refused  to  plead  fur- 
ther. 

Tbe  sole  qtiesti<Hi  before  ns  therefore  is: 
Do  the  articles  described  fall  within  the  de- 
scription of  articles  secured  by  the  condltionB 
of  the  bond ;  or,  In  other  words,  are  tbey^ 
"materials,"  "provisions,"  or  "supplies," 
within  the  meaning  of  either  of  these  terms 
as  used  in  tbe  statute?  Seemingly  on  first 
Impression  the  statute  fs  broad  enough  to  In- 
clude anything  that  might  be  furnished  tbe 
contractor  useful  or  necessary  In  carrying 
on  the  contractual  work,  but  the  courts  douot 
generally  so  bold.  It  Is  generally  held,  and 
we  have  heretofore  held,  that  the  security 
of  tbe  bond  dora  not  cover  the  cc^t  of  the 
contractor's  working  equipment ;  as  tbe  "con- 
tract presupposes  that  the  contractor  has  and 
will  furnish  upon  his  own  account  the  neces- 
sary tools,  implements,  and  appliances  with 
which  to  perform  the  work."  Standard  BoU- 
er  Works  v.  National  Surety  Co.,  71  Wash. 
28,  127  Paa  573,  43  I*  R.  A,  (N.  S.)  162.  To 
determine,  then,  whether  a  given  article  fni- 
nlshed  the  contractor  Is  or  is  not  within  tbe 
terms  of  the  bond,  It  Is  necessary  to  distbi- 
guish  between  materials,  provisions,  and  sup- 
plies on  the  one  side  and  tbe  contractor's 
working  equipment  on  the  other.  To  dlstln- 
guish  between  materials  and  equipment  Is 
comparatively  easy,  since  the  term  "mata- 
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rials,"  as  we  have  deflnea  the.  term  In  O&te 
City  Lumber  Co.  t.  Moatesono,  60  Wash.  686, 
111  Pftc.  799,  inctndes  such  articles  onlr  as 
enter  Into  and  form  a  [>ait  of  the  finished 
strnctor^  or.  It  maj  be,  sof^  articles  as  are 
capable  of  beinff  so  used  and  are  famished 
for  that  purpose,  wbUe  "equipment"  is,  what 
the  word  imports^  tlie  ontflt  necessar?  to  oi- 
able  the  contractor  to  perform  the  agreed 
service,  the  tools,  implements,  and  appliances 
which  mlsht  hsTO  heen  preTlously  nsed  or 
Bight  be  sabseqnaiay  nsed  by  the  contractor 
In  carrying  on  other  work  of  like  character. 
Standard  Boiler  Works  v.  National  Surety 
Co.,  n^ra.  To  dlatlngalah  between  provisions 
•nd  eqalpment  also  has  not  caused  much  diffl- 
colty,  since  the  courts  have  nsnally  given  the 
word  "provlsltHis"  its  ordinary  meaning.  But 
In  distinguishing  betwecu  supplies  and  equ^P- 
mait  the  courts  have  not  been  so  fortunate, 
and  seemingly  the  cases,  including  our  own, 
are  sot  entirely  crauistent.  In  harmony  vltli 
(be  definition  of  the  term  "eqnliKuent'*  here- 
tftfwe  given,  we  held  In  Standard  BoUer 
Wwks  T.  National  Surety  Co>,  supra,  that 
the  costs  of  repairs  made  to  a  steam  shovel 
hired  by  a  contractor  and  uaed  by  him  In  per- 
forming the  contractual  woA  was  not  re- 
eover^le  against  Uie  bmdsmen  as  a  supply, 
bat  held,  ou  the  oootrary,  that  the  steam 
shovel  was  a  part  of  the  conti«ctor's  equip- 
ment, and  that  an  indebtedness  Incurred  for 
labor  thereon  in  the  nature  of  repairs  was 
not  dlfferaat  from  .an  indebtedness  incnrred 
la  the  pnrdiaBe  of  the  machine,  or  for  labor 
in  ita  original  ctpistraction ;  and  in  City  Re- 
tall  Lum.  Co,  V.  Title  Quar.,  etc,  Co.,  72  Wasli. 
300,  130  Pac.  845,  we  held  that  an  indebted- 
ness tot  ties  funUshed  a  contracts  and  used 
by  him  for  laying  a  temporary  railway  track 
for  use  In  carrying  on  a  street  grading  con- 
tract was  not  recoverable  as  an  indebtedness 
tm  supplies  famished  the  contractor.  And, 
mnstrative  of  the  other  side  the  propo^- 
tloa,  we  held  In  National  Surety  Co.  v.  Brat- 
nober  Lumber  Co,  67  Wash.  601,  122  Pac. 
337,  that  coal  furnished  a  contractor  for  use 
as  fn^  in  the  operation  of  a  steam  shovel  on 
a  public  work  was  a  supply  within  the  mean- 
ing of  that  term  as  used  In  the  statute.  In 
tUa  case,  however,  a  supply  was  defined  as 
being  any  artide  entirely  consnmed  by  Its 
use  In  the  work,  and  the  definition  has  been 
repeated  in  other  cases.  It  seemed  to  us, 
however,  on  fortiier  consideration,  that  the 
definition  is  not  striotly  accurate.  Aalde 
from  the  fact  that  It  conflicts  with  the  defini- 
tion given  to  the  word  "equipment"  in  the 
case  <rf  Standard  Boiler  Works  v.  National 
Surety  Co.,  heretofore  noticed,  It  is  In  itself 
hardly  C(»islstent,  If  by  the  term  "consumed" 
Is  meant  "entirely  worn  out  or  destroyed  by 
use,"  as  It  would  make  the  question  of  liabil- 
ity under  the  bond  turn  on  the  degree  of  use 
made  of  the  article,  rather  than  on  the  nature 
<tf  theattlcleitseU.  To  illustrate:  Under  this 
deflnitira,  plcfcs^  duyvels,  scrapera^  and  like 
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artldes  fnmiBhed  a  person  having  a  mntmet 
to  construct  or  repair  a  public  highway  would 
be  "supplies"  wben  entir^y  consumed  by  use 
In  the  prosecution  of  the  work,  and  "equip- 
ment" when  only  99  or  some  lees  per  cent  was 
consumed.  Such  a  distinction  could  hardly 
have  been  ^vithln  the  Intent  of  the  Legisla- 
ture, and  we  think  It  was  meant  to  make  the 
distinction  rest  on  the  effect  the  use  has  upon 
the  article,  rather  than  upm  the  degree  of 
use  to  which  It  is  subjected.  So  construing 
the  statute,  the  definitions  of  "equipment" 
and  "supply"  colndde,  and  a  certain  and  nat- 
ural dividing  line  la  found  between  them. 
A  "snpidy"  would  be  any  article  furnished 
for  carrying  on  the  work  which  from  Its  na- 
ture Is  necessarily  consumed  by  .  use  in  the 
woi*,  while  "equipments  would  consist  of 
those  articles  that  are  not  necessarily  so 
consumed,  but  which  may  survive  the  par- 
ticular work  and  be  further  used  on  work  of 
like  fdwracter.  In  this  view  also  the  ques- 
tion actually  decided  In  the  case  of  National 
Surety  Co.  v.  Bratnober  Iwnber  Co,  harmo- 
nizes with  the  other  cases  cited,  since  coal, 
like  powder  and  other  upIoalveB,  and  like 
electricity  used  tta  pawa  and  ottier  forms 
of  energy  used  for  the  same  purpose,  Is  nec- 
essarily consnmed  by  its  use,  and  cannot  aor- 
vlve  for  Ukft  uses  In  a  similar  tdiaracter  of 
work. 

Tested  by  these  mles,  It  Is  i)lBln  that  tlie 
artitilea  fnxnlAed  Che  appellant  are  not 
supplies,  but  axe  a  part  <tf  the  contractor's 
equipment  While  they  were  actually  worn 
out  by  Qse  in  carrying  <m  the  work,  th^  were 
not  articles  of  such  a  nature  as  to  be  neces- 
sarily Goanuaed  1^  snch  nse,  and  might  have 
survived,  had  (l>eir  use  therein  been  of  less 
duration,  for  use  In  subsequent  work  of  like 
character. 

But  the  appellant  dtea  as  supporting  its 
contention  the  case  of  -  Hurley-Mason  Ca  v, 
Amerlcnn  Bwdlng  Oa,  78  Wash.  604,  140 
Pac  S75,  to  which  may  be  added  the  more 
recent  case  of  Natkmal  Lumber  &  Box  Go. 
V.  Title  Guaranty  &  Surety  Co.,  149  Pac  16, 
whieb  hold  that  the  rental  value  of  maehln* 
ery  hired  by  tbe  contractor  for  nse  In  carry- 
ing on  work  within  the  terms  of  the  contract 
Is  recoverable  frmn  the  bondsman  as  a  supply 
furnished  the  oontractw.  These  cases  ivo- 
ceed  on  the  theory  tlut  it  was  the  use  of  1^ 
machinery  that  was  consumed  in  the  work, 
not  the  machinery  itself,  «nd  that  this  use 
being  dlstlnguISjhaUe  from  the  machinery 
oould  be  recovered  for  against  the  bondsman 
as  a  supply.  If  this  distinction  is  sound, 
then  the  cases  are  In  line  with  the  other  cas- 
es cited,  aa  such  "ustf'  was  necessarily  con- 
sumed in  carrying  on  the  work.  The  ain>el- 
lant  argues,  however,  that  the  distinction  is 
not  sound ;  that  there  Is  no  Just  ground  for 
holding  that  one  who  rents  to  a  contractor ' 
the  tools  and  working  appliances  necessary 
for  the  prosecution  of  a  particular  work  may 
have  recovery  against  the  otmtractor's  bond*- 
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men  for  the  rental  value  ot  the  articles  far- 
nlsbed,  while  one  who  8ell»  the  contractor 
the  Bame  diaracter  of  articles  <m  credit  haa 
no  claim  against  the  bondsmen  for  any  part 
of  the  purchase  pric&  But,  if  this  be  true, 
and  it  be  tme  that  the  contractor's  working 
equipment  is  not  to  be  deemed  a  supply,  it 
argues  that  the  decisions  cited  are  emmeous, 
rather  than  that  the  appellant's  goods  fall 
within  the  meaning  of  the  term  "supplies." 

Our  ctmclnsitni  is  that  the  judgment  must 
stand  affirmed. 

MORRIS,  0.  and  IGLUS,  MAIN,  and 
CBOW,  JJ.,  concur. 


EHBLIOH-HABKISON  GO.  t.  OUSHUAN 
et  aL  (Na  125810 

(Suprema  Oonrt  of  Waahtngton.   Jane  26| 

19ie.) 

1.  Appkal         Ebbob  «=»1&9  —  Waiveb  op 
AppKA.ii— Fatkbnt  of  Judgment  tob  Costs. 

Wliere  a  Qonresident  plaJntiffi,  who  had  giv- 
en a  cent  bond  and  against  whom  jadgment  for 
costs  was  rendered,  in  order  to  protect  his  snre- 
tiea  from  execution  deposited  the  amount  of 
the  costs  with  the  derk  of  tbe  court  from  whom 
defendants  received  thnn,  plaintiff  did  not 
thereby  waive  his  right  to  appeal  from  the  Judg- 
ment 

[E^  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  976;  Dec.  Dig.  «=»159.] 

2.  Mbohahics'  Lixkb  <sb89— Notxob  to  Own- 

eb— sufficishcy. 

Under  Bern.  &  BaL  Code,  S  1147,  providmg 
that  tbe  law  relating  to  mechanics'  liens  Bhall 
be  liberally  construed  with  a  view  to  effecting 
their  objects,  a  notice  to  the  owner  of  the  build- 
ing for  which  material  was  furnished  which 
stated  at  the  close,  "complying  with  the  lien 
laws  of  the  state  of  Wsshineton,"  satisfied  the 
requirement  of  3  Rem.  &  Bat  Code,  g  113:^, 
that  such  notice  shall  state  in  substance  and 
effect  that  a  lien  may  be  claimed  for  the  ma- 
terial 

[ICd.  Not&— For  other  cases,  see  Medianlcs' 
Uens,  Cent  Dig.  SI  131,  1S2;  Dec  Dig.  «=» 
90.] 

8.  Meohaniob*  Libns  «»S09  —  Review— Di- 

bected  judguent. 

On  api>eal  from  an  erroneous  Judgment 
against  the  claimant  of  a  mechanic's  Hen,  the 
Sapreme  Court,  which  tries  the  case  da  novo, 
will  not  direct  the  particular  Judgment  to  be 
rendered,  but  will  leave  it  to  the  trial  court 
to  enter  Judgment  for  the  owner  against  the  con- 
tractor, if  such  Jndgmeut  is  proiier. 

[Ed.  Note.— 'SV>r  oth«  cases,  see  Mechanics' 
Liens,  Gent  Dig.  |i  642-650;  Dec  Dig.  «s» 
909.] 

Departmoit  1.  Appeal  from  Superior 
Court,  Pierce  Oonnty;  O.  M.  Easterday, 
Judge. 

Action  by  the  Bfarllch-Harrison  Company 
against  B.  B.  Gnshmaa  and  others  to  fore- 
close a  materialman's  lien.  Judgment  for 
the  defendants,  and  plaintiff  appeals.  Re- 
versed, and  Judgment  directed  for  plaintiff. 

W.  W,  Keyes,  of  Tacoma,  for  appellant 
Boyle,  Brockway  A  Boyle,  H.  J.  Glelens,  and 
Williamson,  Williamson  &  Freeman,  all  of 
Tacoma,  for  respondents. 


MOUNT,  J.  This  action  was  hrm^t  to 
foreclose  a  materialman's  lien  for  materials 
furnished  in  the  constmction  of  a  dwdltng 
house  for  the  defendants  Cnshman  and  wife. 
The  case  was  tried  to  the  court  At  the  con- 
clusion ttiereof  the  court  was  of  the  opinion 
that  the  notice  givoa  to  tbe  defendants  CuBh- 
man  and  wife  was  Insufflcloit,  and  for  that 
reason  dismissed  the  action.  The  plalutur 
has  appealed. 

[1  ]  Resptmdrahi  mora  to  Olamim  the  ap- 
peal for  the  reason  tbat  0ie  Jadgm«it 
pealed  frmn  has  been  TolantarUr  paid  1^  the 
appellant  It  appears  that  the  plaintiff  Is  a 
nonresident  of  Pierce  county,  where  the  ac- 
tion was  institoted.  The  defoidants  filed  a 
motlw  requiring  tba  lAalntUf  to  give  a  non- 
resident cost  bond.  The  plaintiff  complied 
with  this  motlou  and  filed  a  bond  for  costs. 
After  the  jQdtomoit  ot  dismissal,  tbe  jAahi- 
tiff,  In  order  to  protect  the  sniotles  nptn  the 
coat  bond,  deposited  with  the  cleriE  o£  the 
conrt  safflclfflit  mon^  to  cover  tb»  JtKl^nMit 
for  costs.  ISiereafter  the  defmdants  with- 
drew this  money  from  the  clerk,  and  now 
contend  that  Oie  payment  of  this  mooer  to 
the  clerk  was  a  v<rtuntary  payment  of  the 
Judgment  We  tUnk  there  Is  no  merit  la 
this  contention,  becaose  tt  appears  that  the 
sole  object  of  depositing  this  money  was  to 
protect  the  sureties  upon  tbe  cost  bond  from 
harassment  upon  an  execution.  Tbe  app<el- 
lant  was  not  required  to  supersede  the  Judg- 
ment, and  did  not  intend  to  satisfy  tbe 
Judgment  pending  the  appeal.  Nor  did  it  in- 
tend to  waive  its  right  of  appeal,  which  was 
being  timely  prosecuted.  The  moticRi  to  dis- 
miss is  therefore  denied. 

[2]  It  appears  that  the  respondents  Cnsh- 
man and  wife  let  a  contract  to  the  respond- 
ent G.  H.  Hallen  to  construct  a  dwelling 
house  In  the  city  of  Tacoma.  Thereafter 
Hnllen  sublet  a  portion  of  the  work  to  the 
respondents  Llnck  &  Larson,  who  ordered 
certain  material  from  the  appellant  to  be 
used,  and  which  was  used,  in  the  coostruc- 
tiou  of  tbe  dwelling.  At  the  time  of  tbe  first 
order  by  Llnck  &  Larson  for  materials  firom 
the  appellant,  the  ap[>ellant  sent  a  statemmt 
or  notice  to  Mr.  Gushman,  as  follows: 

"Ebrlich-Harrison  Co.,  Dealers  In  Hardwood 
Lumber,  Maple  and  Oak  Flooring.  Cor.  R.  R. 
Avenue  and  Connecticat  Street  Seattle,  WadL, 
Jan.  16,  1918.    Sold  to  Linck  A  Lerwo,  Ste 

30  ft  Prospect  St,  Tacoma,  Wn.    Foe 

Judge  B.  B.  Ousbman  — —  Beridence." 

Then  follows  an  Itemized  statement  of  the 
material  furnished  and  the  prices.  Coo  tinn- 
ing the  notice  says:  "Complying  with  the 
lien  laws  of  the  state  of  Washington."  It 
la  conceded  that  this  notice  was  received  by 
Mr.  Cuahman.  A  copy  thereof  was  also  maU- 
ed  to  Llnck  ft  Larson.  Thereafter,  and  with- 
in the  required  time,  the  appellant  filed  a 
lien  upon  the  building,  and  this  action  vas 
afterwards  brongtat  to  foreclose  tlie  lien. 
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The  vtatnte  0  Ttem.  ft  Bal.  Code,  |  tiSS) 

"Every  person,  firm  or  corporation  fnniish- 
ing  materials  or  supplies  to  be  lued  in  the  con- 
stmction,  alteration  or  repair  of  any  •  •  • 
building,  *  •  *  shall,  not  later  than  five 
days  after  the  date  of  the  first  deUvery  ot  such 
materials  or  BOppUes  to  any  contractor  or 
ajcent,  deliver  or  mail  to  the  owner  or  the  reput- 
ed owner  of  the  property  on,  upon  or  about 
which  such  materials  or  sapplies  sre  to  be  nsedt 
a  notice  in  writing,  stating  in  sabstance  and 
effect  that  such  person,  firm  or  corporation  tias 
oommenced  to  deliver  materials  and  supplies 
for  use  thereon,  with  the  name  of  the  contrac- 
tor or  agent  oraerinf  fb»  game,  and  that  a  lien 
m«j  be  daimed  for  all  matemls  and  supplies 
famished  by  snch  person,  firm  or  corporation 
for  use  thereon;  and  nd  farther  notice  to  the 
owner  shall  be  necessary.  No  materialmen's 
IIa  shall  be  enforced  unless  the  i»ovlsloiu  of 
diis  act  have  been  complied  with.** 

The  trial  conrt  was  of  the  opinion  that  the 
above-stated  notice  did  not  Inform  the  re- 
spondent OnshmaQ  that  Uie  appellant  In- 
tended to  file  a  lien  npon  the  property.  It 
cannot  be  reasonably  conclnded  that  any 
other  Intention  can  be  obtained  from  the  no- 
tice. The  sole  object  of  the  words  in  the  no- 
tice, "cOTiplylng  with  the  Hen  laws  of  the 
state  of  Washington,"  was  to  indicate  that 
the  notice  was  given  for  the  purpose  of  show- 
ing that  the  material  had  been  furnished  to 
t2ie  agent  of  the  owner  with  the  Idea  that  if 
the  btll  was  not  paid  a  lien  would  be  filed 
under  the  laws  of  the  state.  Any  person  recelv- 
li^  such  a  notice  would  immediately  con- 
clude that  the  notice  was  given  for  the  pur- 
pose of  complying  with  the  statute.  The 
statute  does  not  require  a  particular  form,  but 
says,  "A  notice  In  writing,  stating  in  substance 
and  effect  that  such  person,  firm  or  corpwa- 
tlon  has  conunenced  to  deliver  materials  and 
supplies,"  and  that  a  lien  may  be  claimed 
therefor.   Bern.  &  Bal.  Code,  §  1147,  provides: 

"The  proTiBions  of  law  relating  to  liens  cre- 
ated by  this  chapter,  and  all  proceedings  there- 
under, shall  be  liberaliy  TOnstrued  with  a  view 
to  effect  their  objects." 

See,  also,  Gornellus  t.  WosUngton  Steam 
lAunOry,  B2  Wash.  272,  100  Pac.  T27;  HUl* 
yard  Landber  Co.  v.  Codd*  149  Faa  80. 

It  Ifl  appaient  that  this  notice  was  suffi- 
cient to  place  the  owner  of  the  building  upon 
nottoe,  which  is  the  object  ot  the  statute.  It 
is  no  doabt  true  that  ordinarily  the  provl- 
sions  for  statutory  liens  most  be  strictly 
followed.  Bat  where  ttie  statute  does  not 
prescribe  a  form,  and  where  It  provided  that 
a  nodce  stating  in  substance  and  effect  that  a 
lien  may  be  Claimed  when  a  notice  Is  given 
wUkdt  would  Inform  an  ordinarily  prudent 
man  what  the  claimant  tntoided  to  do,  is 
mfBdent  We  are  satisfied,  .therefore,  that 
the  trial  court  erred  In  holding  that  this  no- 
tice was  not  Buffidnit 

It  Is  argaed  by  the  respondaits  that  the 
ajipeUant  did  not  prove  that  the  material 
was  famished  for  use  in  a  dwelling  situated 
upon  tbe  propoly  on  which  the  foreclosure 
is  sought   Tbe  trial  court  was  evidently  of 


the  oi^nion  that  Uiere  was  suffldent  i«oof 
ot  tSOa  fact,  and  we  are  satisfied  that  the 
court  was  right  in  that  respect 

L3]  The  re^ndeuta  Oushman  also  con- 
tend that  since  this  Is  a  trial  here  de  novo, 
the  Jndgmoi^  if  reversed,  should  be  so 
worded  as  to  protect  their  rights  against  the 
contractor  Hall  en.  it  is  apparent  £rom  the 
record  here  that  a  Judgment  should  be  en- 
tered by  the  trial  court  as  prayed  for  In  the 
complaint  In  favor  of  the  appellant  No  such 
jQdgmmt  has  yet  beeai  entered.  It  is  not 
necessary  In  this  opinion  to  direct  the  par- 
tlcQlers  of  the  Judgmmt  That  may  be  safe- 
ly left  to  tiie  trial  conrt  If  the  respondwt 
Hallm  Is  liable  to  the  Oushmana  for  the 
amount  of  the  Judgment  upon  this  foreclo- 
sure, tbe  trial  conrt  will  no  doubt  oiter  sudi 
a  decree. 

For  tbe  reasons  lierelnbefore  stated,  the 
judgment  is  reversed,  and  the  cause  remand- 
ed, for  a  Judgment  ta  favor  of  the  appellant 

MORHIS,  C.  J.,  and  CHADWIUK.  UOIr 
COMB,  and  PARKER,  JJ.,  concur. 


STATE  ei  rel.  MALIN-YATES  00.  v.  JUS- 
TlOO  OF  PfiAOB  COURT  OF  BILIJNGS 
TP.,   YELLOWSTONE  COUNTY. 
(No.  S632.) 

(Supreme  Conrt  of  Montana.   June  16,  1915.) 

1.  Justices  or  tbm  Pxaob  4s»20iS— Csszioiba.- 

Ei— Affidavit. 

To  secure  a  writ  of  review  of  proceeding 
before  a  justice  of  the  peace,  the  affidavit  must 
set  forth  tbe  facts  which  show  that  tbe  Justice 
acted  without  or  in  excess  of  his  jurisdictiun, 
and  the  mere  recital  that  he  did  so  is  not  suin- 
cient. 

(Ed.  Note.— For  other  cases,  see  Jnstices  of 
tbe  Peace^  Cent  Dig.  U  778-788;  Dec  IHg. 
<3=»202.] 

2.  Attaobuxnt  ^11— Pbofxbtt  Subject  to 

A.TIA  CHHSNT— l.I£NS. 

Where  property  is  sold  under  a  contract 
providing  that  title  shall  remain  in  the  seller 
until  tbe  purchase  price  is  paid,  the  seller  does 
not  have  a  mortgage  or  lien  upon  the  property 
within  Rev.  Codes,  8  6650,  providing  tliat  at- 
tachment may  be  baa  if  the  contract  is  not  se- 
cured by  any  mortgage  or  lien  upon  the  real  or 
personal  property,  or  any  pledge  upon  the  per- 
sonal property,  and  hence  attachment  lies. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  i  37;  Dec  Dig.  «=»11J 

3.  Sales  •s=s>460— "ConomoiiAi.  Saus"— Es- 
sentials. 

"Conditional  sales"  are  merely  executory 
agreements  of  sale,  aocompAnied  by  the  delivery 
of  possession  to  the  intending  pnrdiaser  to  be 
bdd  by  bim  pending  payment  of  the  purchase 
price;  title  remaining  in  the  vendor  until  pay- 
ment has  been  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent^ 
I>ig.  I  1321;  Dec  Dig.  ^s>4S0. 

For  other  definitions,  see  Words  and  Phrasest 
First  and  Second  Sertes,  Conditional  Sale] 

4.  Justices  or  thb  Fbaob  «s:»107— Bxviiw— 
Cebtiokabi. 

An  order  made  by  a  justice  of  tbe  peace 

discharging  an  attachment  under  Bev.  Coiles,  I 
66S3,  requiring  an  attachment  to  be  discharged 
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if  it  spp«an  that  Oie  writ  was  iin];H'operl7  or 
irregularly  inaed,  is  subject  to  correction  up- 
on certiorari,  where  the  r^ru-larity  of  the  writ 
was  not  attacked,  and  the  justice  conseauently 
bad  DO  authority  or  jurisdiction  to  make  the 
order. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  768-771;  Dec.  Die. 
107.] 

Appeal  from  District  Court,  Tdlowsbme 
CouDty ;  Geo.  W.  Pearaon,  Judge. 

Action  in  Justices  conit  by  tbe  MaUn-Yatee 
Company  ag^nst  Frank  O.  Andrews,  on 
promissory  notes.  A  writ  of  attachment  was 
iBsned,  and  defmdant's  projwrty  seized.  Tbe 
attaebment'  was  dlscbaiged  on  motion  of  de> 
fendant,  and  from  an  order  annniHug  the 
order  dlscbarglnK  tbe  attachment  on  cerao* 
rari,  plaintiff  am;>eal9.  Afllrmed. 

M.  J.  Lamb,  of  BilllDgs,  for  a^llant  F. 
B.  Reynolds,  of  BUllngs,  for  r^ondent 

HOUiOWAT,  J.  In  1914  tbe  Malln-Yates 
Company,  a  corporation,  commoiced  an  ac- 
tion In  the  Justice  of  the  peace  court  at  Blu- 
ings, against  Frank  Cw  Andrews,  to  recover 
$210  represented  by  certain  promissory  notes. 
A  writ  of  attachment  was  issued  and  prqE>er- 
ty  belonging  to  defmdant  sdzed.  Upon  mo- 
tion of  defendant  the  court  discharged  the  at- 
taclAnent,  and  this  proceeding  was  thneupon 
Instltnted  by  the  plaintiff  to  secore  a  review 
of  the  order.  Upon  con^deraUon  of  the  rec- 
ord duly  certified  to  It,  the  district  court 
annulled  the  order  discharging  tbe  attach- 
ment, and  from  that  Judgment  this  appeal  Is 
prosecuted. 

[1]  1.  It  Is  Insisted  ttiat  the  alfldavlt  for 
tbe  writ  of  review  ftiUs  to  state  facts  suffi- 
cient to  show  that  the  Justice  of  the  peace 
acted  without  or  In  excess  <rf  Jurisdiction. 
Tbe  affidavit  recites  the  blstory  of  the  case 
In  tbe  Justice's  court,  and  by  reference  ccm- 
talns  copies  of  all  tbe  records  befcne  that 
court  on  the  motion  to  dlscbarge.  We  agiree 
with  couns^  for  ai^Uant  that  In  order  to 
secure  a  writ  of  review,  the  affidavit  must 
set  forth  the  fftcts  wtai(A  show  that  the  In- 
ferior coart  acted  without  or  in  excess  of 
JuiisdlctloD,  and  that  the  mere  recital  that 
be  did  so  act  Is  not  snffidoit.  But  if  tbe 
affidavit,  with  the  records  incorporated  In 
It,  disclose  the  want  of  Jurisdiction  it  Is 
sufficient  and  the  formal  conclusion  pleaded 
cannot  detract  from  such  sufficiency. 

[2]  The  affidavit  In  qneatlon  discloses  that 
Uie  motion  to  dlsdiarge  iras  determined  upon 
the  pleadings  tbm  before  the  court,  the  affi- 
davit and  undertaking  on  attachment,  and 
the  notes  sued  upon.  These  sevwal  notes  are 
Identical  In  form,  five  of  them  for  $26  each, 
and  one  for  $80,  Bach  of  the  $2S  notes  con- 
tains this  provision: 

"Tfais  note  is  given  as  Qie  purchase  price  for 
MO  Stndebaker  mUk  wagon,  and  it  Is  hereby 
expressly  agreed  and  underatood  that  the  title 
c&  said  property  stiall  be  and  remain  in  Malin- 
Zatea  Go.  until  payment  of  said  purchase  price 
Is  made  in  full." 


The  other  note  Is  flie  same,  ^cept  that  the 
property  la  described  as  "one  2^"  Stride- 
baker  Mollne  wagon  complete.  Each  note 
provides  also  that  the  payee  may  take  pos- 
session of  tbe  property  In  case  of  tbe  maker's 
default.  There  is  not  any  oontentlon  made 
that  tbe  complaint  does  not  state  &ctB  suffl- 
clent  to  constitute  a  cause  of  action,  or  that 
the  affidavit  or  undertaking  is  not  sufficient 
In  fonn.  The  affidavit  contains  the  state- 
ment that  the  payment  of  the  debt  sued  up- 
on— 

"is  not  secured  by  any  mortgage  or  lloi  npon 
real  or  personal  property  or  any  pledge  of  pai^ 
sonal  property." 

It  is  earnestly  insisted,  however,  that  upon 
the  presentation  of  the  notes  In  court  It  was 
made  to  apjiear  to  the  Justice  of  tbe  peace 
that  the  debt  was  secured ;  lliat  the  allega- 
tion In  the  affidavit  to  the  ccmtrary  was  un- 
true, and  therefore  the  case  was  not  such  a 
one  as  would  Justify  the  Issuance  at  the  writ 
The  attachment  we  are  considering  is  a  pro- 
visional remedy  available  in  cdvll  actions  up- 
on contracts,  express  br  Implied,  for  the  d^ 
rect  payment  of  money,  provided  only  that: 

"The  contract  is  not  secured  by  any  mortgage 
or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property."  Rev.  Codes,  1 
665ti. 

Any  other  kind  or  class  of  security  Is  not 
Inhibited  (4  Cyc.  452),  and  therefore,  to  sus- 
tain the  Justice  of  the  peace  In  discharging 
the  attachment,  it  Is  not  enough  for  appel- 
lant to  show  tbat  the  claim  sued  upon  was 
secured,  but  he  must  sustain  the  burden  of 
showing  that  It  was  secured  by  a  mortgage 
or  lien  upon  real  or  personal  property  or  a 
pledge  of  personal  property. 

[S]  The  transaction  evidenced  by  these 
notes  is  frequently  designated  a  conditl(mal 
sale.  The  appellation  Is  a  misnomer,  but 
the  errOT  has  become  so  firmly  fixed  in  our 
legal  nomenclature  that  Its  use  is  now 
sanctioned  by  the  courts  and  excused  by 
the  text-wrltera  In  reality  the  transaction 
amounts  only  to  an  executory  agreement  of 
sale  accompanied  by  the  delivery  of  posses- 
sion to  the  Intending  purchaser,  to  be  belA 
by  him  pending  payment  of  the  purchase 
price,  the  title  remaining  In  the  prospective 
vendor  until  that  precedent  condition  has 
been  met.  1  Mecbem  on  Sales,  sec  &63;  sec- 
tion 5082,  Rev.  Codes.  That  the  agreement 
does  not  evidence  a  sale  of  any  character  is 
demonstrated  by  a  rtfer«ice  to  onr  statu- 
tory deflnUlon  of  that  term  contained  in  sec- 
tion 6079,  Bevited  Codes.  The  relationship 
of  the  parties  to  the  snbject-matter  of  such 
a  contract  Is  the  determining  factor,  and 
the  question  thus  presented  ought  to  be 
deemed  solved  by  the  numerous  deddotts  of 
this  court  construing  shnllar  agreements. 
It  is  settled  b^ond  dispute  in  this  state  tiiat 
uaAex  bu(A  a  ctmtract  as  is  evldaioed  by 
these  notes,  the  prospective  purchaser  doea 
not  acquire  any  title  to  the  property,  but 


<B»ror  oUmt  oasM  M*  sanw  toplo  and  KET-NUUBBR  In  all  Key-Numlwred  Dlgwts  and  ladexaa 


Digitized  by 


Google 


HODt.) 


OCOfTWAT  T.  MONIDAH  TRUST 


m 


thtt  fhh  latendbii  Tendw  xetains  ttue  mtQ 
paymoit  has  beoD  made,  and  that  he  may 
mall} tain  claim  and  dellrery  to  recover  the 
property  upon  condition  brokra,  even  as 
against  an  Innocent  third  party.  HelnbodUe 
V.  Zagbanm.  5  Mont  344,  &  Paa  897,  51  Am. 
Rep.  59 ;  Silver  Bow  U.  &  M.  Co.  t.  Lowry, 

6  Moot  288.  12  Pac.  652;   MUes  v.  Edsall. 

7  Mont  185.  U  Pac.  701;  Goodtdnd  v.  GU- 
Uam,  19  Mont  385,  48  Pac.  548;  Sanford  t. 
Gates,  Townsend  &  Oo.,  21  Mont  277,  63 
Pac.  749;  Bennett  Bros.  Co.  v.  Tarn, 
Mont  457,  62  Paa  780;  Madison  R.  lire 
Stock  Co.  r.  Osder.  30  Mont.  244.  102  Paa 
325.  133  Am.  St  Rep.  563.  The  recent  re- 
cording statute  protects  the  innocent  third 
party,  but  doea  not  affect  the  parties  to  the 
orlghial  transaction  in  thdr  dealings  inter 
wse.  In  the  last  case  dted  above,  we  held 
further  that,  notwltbstandlDg  the  intending 
rendor  retains  title,  he  may  maintain  an  ac- 
tion on  the  contract  for  the  purchase  price. 

With  these  principles  settled,  the  question 
presented  upon  this  appeal  Is  not  dlfQcult  of 
BOlatl(m.  The  Malln-Tatea  Company  did  not 
hare  a  mortgage  upon  real  or  personal  prop- 
erty or  a  pledge  of  personal  prc^rty  to  se- 
cure Its  claim  against  Andrews  (Rev.  Codes, 
H  5731,  6774),  and  neither  did  the  transac- 
tion constitute  it  a  lienor  (Bennett  Bros.  Co. 
T.  Tam,  above).  So  far,  then,  as  this  record 
discloses,  Its  cause  of,  actlcm  was  one  of  the 
character  designated  by  section  6658  above, 
la  which  an  attachment  might  properly  issue. 

[4]  2.  It  la  Tilled  that  the  writ  of  review 
cannot  be  made  to  serve  the  purpose  of  a 
writ  of  error,  and  in  this  we  also  agree  with 
appellant  If  the  justice  of  the  peace  had 
Jurisdiction  to  discbarge  the  writ  of  attach- 
meut,  an  error  of  Judgment  or  an  error  In 
the  exercise  of  discretion,  could  not  be  cor- 
rected upon  certiorari.  But  the  Jurisdiction 
thus  comprehended  comprises  more  than  Ju- 
ri.«dictlon  of  the  parties  and  subject-mat- 
ter; It  includes  as  well  the  power  or  author- 
ity to  make  the  particular  order  in  eontrover* 
87.  State  V.  District  Court  35  Mont  821,  89 
Pac.  63;  Bz  parte  Mettler,  50  Mont  299, 
146  Paa  747.  Section  6683,  Revised  Codes, 
made  applicable  to  the  practice  in  Justices' 
courts,  requires  the  attachment  to  be  dis- 
charged if  It  appears  that  the  writ  was  im- 
properly or  irregularly  issued.  This  statute 
coosiders  two  classes  ot  cases,  one  In  which 
an  attachment  lias  been  issued  In  an  actlMi 
which  doea  not  fall  within  the  class  of  ac- 
tions mentioned  In  section  6656,  and  the  oth- 
er, one  in  which  the  writ  has  been  issued  In 
a  proper  action,  but  In  which  the  proceed- 
ings to  secure  it  have  been  irregular.  We 
have  determined  that  the  action  commenced 
In  the  Justice  of  the  peace  court  belongs  to 
the  class  In  which  the  writ  may  issue,  and 
Bince  there  was  not  any  attack  made  upon 
the  r^larity  of  the  proceedings  to  obtain 
It,  the  Justice's  court  did  not  have  before  it 
anything  to  move  It  to  order  the  writ  dis- 


charged. It  had  no  authority,  and  therefore 
no  Jurisdiction,  to  make  the  partlcnlar  order 
discharging  the  attachment,  and  such  order 
was  subject  to  correction  upon  certiorari  pro- 
ceedings. Rev.  Codes,  S 

The  order  discharging  the  attachment  was 
made  on  April  17,  1914.  The  proceeding  for 
the  writ  of  review  was  not  instituted  imtll 
April  28,  1914,  but  there  Is  nothing  before 
us  to  Indicate  that  any  rights  of  third  per- 
sons intervened.  If  they  did  not  complaint 
cannot  be  made  of  that  feature  of  the  Judg- 
ment which  directed  the  attachment  to  be 
reinstated  and  stand  unimpaired.  If  the 
rights  of  third  parties  are  prejudiced  by  this 
Judgment  they  are  not  Involved  in  this  litl- 
gatiou.  and  cannot  be  considered  until  tbfly 
are  made  to  appear  In  an  ai^Topriate  man- 
ner. 

The  Judgment  la  affirmed. 

BRA^LT,  a  J.,  and  SANNIDB,  con- 
cur.   


CONWAY  V.  MONIDAH  TRUST  et  aL 
(No.  3524.) 

(Supreme  Court  U  Umtana.   Joae  10,  1916.) 

1.  Appeai.  and  BsBoa  ^1186— Rivxaiuif- 
Bmtoi  or  DsGiBioH— Law  ov  thk  Cask. 

Tlie  decisiou  of  the  Supreme  Court  on  ap- 
peal is  the  law  of  the  case  on  a  subsequent 
trial;  and.  where  the  Supreme  Court  decided 
that  an  iBsae  was  few  the  inty,  the  issue  must 
on  a  subsequent  trial  be  suomitted  to  the  jur^, 
though  a  party  augments  the  vdume  of  his 
evidence  if  its  legal  effect  remains  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  40(11-4665;  Dec.' Dig. 
1196.1 

2.  AfPEAI.  AlfD  BBBOB  4=»971  —  WITNE8SBB 
<8=>267  —  DlSCBKTION  OP  TBIAIi  COUBT  — 
CSOaS-EXAHIHATION—ScOFB. 

Though  opportunity  to  cross-examiue  wit- 
nesses is  a  matter  of  right,  the  latitude  thereof 
rests  largely  in  the  dlBcretion  of  the  trial  court 
'and  its  rulings  will  not  be  disturbed,  except  for 
manifest  abuse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  385it-3S57;  Dec.  Dig.  «=> 
971;  Witnesses,  Cent  Dig.  H  823-930;  Dec. 
Dig.  «=»267.] 

&  Apfeaz,  and  Ebbob  «s>1049— Hauiless 

ErBOB— ReMABKS  or  JdDOE— mSTBUCTIONS. 
Where  the  jury  were  In  effect  directed  to 
disregard  Improper  remarks  of  the  presiding 
judge,  though  no  request  therefor  was  made, 
error  in  the  remarks  was  not  available;  the 
direction  being  presumably  sufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4128-4131«  4134;  Dec  Dig. 

4.  Appeal  and  BIbbob  •s»104S— EUsuixsa 
Kbirob  —  Ebbonsoub  Ruunos  on  Cbobs- 

BXAUINATIOH. 

Error  in  stopping  a  cross-examination  is 
without  prejudice,  where  the  court  later  relaxed 
its  ruling  suffident  fbr  all  proper  purposes  of 
croea-examinatlon. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4140-4146^  4161,  41BS- 
4160;  Dec.  DU-  «sl04a] 
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K.  Btidbnck  «=>t31— Similab  Facfs— Phtbi- 
CAL  Condition, 

Where,  in  an  action  for  personal  injury, 
there  was  evidence  that  there  were  no  marks 
on  plaintiff's  Gknll  indicating  that  he  had  not 
hcen  hurt  seriously  hy  a  fall,  and  a  witness  tes- 
titied  that  an  injury  did  not  necessarily  follow 
from  a  fall,  and  that  he  had  himself  suffered  a 
fall  which  left  a  mark  on  his  head,  resemUing 
a  fracture  of  the  skull,  and  from  which  no 
serioua  consequences  resulted,  refusal  to  permit 
him  to  show  the  mark  to  the  jury  was  not  er- 
roneous, in  the  absence  of  proof  of  aimilarity 
of  conditionB. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  9|  309-402;   Dee.  Dig.  €=3l31.] 

6.  APPBAL  AND  EEBOB  «=»1171— EbVEBSAIt- 

Excessive  Dahaoss. 
Though  the  damages  awarded  for  a  person- 
al Iniury  could  be  justified  only  by  the  assump- 
tion that  plaintiff  would  have  no  earning  capac- 
ity whatever,  even  if  the  assumption  was  unwai^ 
ranted,  the  amonnt  awarded  did  not  necessarily 
evince  passion  and  prejudice,  which  would  re- 
quire a  new  trial,  but  rather  a  miscalculation 
which  could  be  corrected. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Osnt.  Dig.  |f  4B46-4664;  I>ec.  Dig.  «=» 
1171.J 

7.  Davaobs  «=»132— PbbsoitaZi  Injukibb— Bx- 

CBB8IVB  DAUAOBS. 

A  boy  seven  years  old  fell  into  an  un- 
guarded shaft  and  snstained  an  injury.  There 
was  evidence  that  the  injury  was  serious,  prob- 
ably permanent,  and  posslUy  progresiriTe.  It 
would  handicap  him  and  dimlDUh  his  earning 
capacity  to  scane  extent  after  he  attained  fuQ 
age,  but  there  would  not  be  a  total  loss  of 
earning  power.  Held,  that  a  verdict  for  $16,- 
000  was  excessive,  and  nraat  be  xednced  to 
flO.000. 

[Ed.  Note^FoT  otiier  cases,  see  Damages, 
Cent.  Dig.  H  872-385.  306;  Dec.  Dig.  «=»ml 

Appeal  from  District  Coart,  Silver  Bow 
CoDOty ;  J.  M.  Clements,  Judge. 

Action  by  Joseph  F.  Conway,  Jr.,  a  minor, 
by  Joseph  F.  Conway,  Sr.,  his  guardian  ad 
litem,  against  the  Monldah  Tmst,  a  corpora- 
tion, and  others.  From  a  Judgment  for  plain- 
tttt.  defendants  appeoL  Conditionally  modi- 
fied and  afOrmed. 

Jos.  McCalCery  and  James  B.  Murray,  both 
of  Butte,  for  appellant  Peter  Breen  and 
H.  K.  Jones,  both  of  Butte,  for  respondents. 


BANNER,  J.  This  is  the  second  appear- 
ance of  this  cause  In  this  court,  and  a  suffi- 
cient statement  of  the  Issues  will  be  found 
in  Oonway  v.  Monldah  Trust,  47  MonL  269, 
132  Pac.  26.  The  former  appeal  was  after 
trial  upon  the  merits,  and  the  questions  pre- 
sented Involved  the  sufficiency  of  the  com- 
plaint, the  sufficiency  of  the  evidence,  rulings 
upon  evidence,  and  certain  instructions  to 
the  Jury. 

[1]  The  matters  then  considered  and  deter- 
mined are,  of  course,  the  law  of  the  case, 
and,  to  such  of  them  as  the  present  appeal 
seeks  to  again  present,  attention  will  not  be 
paid  further  than  to  say  that  they  are :  The 
refusal  of  the  court  to  subject  the  plaintiff 
to  a  physical  examination  by  defendants'  ex- 


perts.  the  sabmlsaton  to  Uie  Jnry  of  loss  of 
earning  capacity  as  an  element  of  damage, 
and  the  sufficiency  of  the  evidence  to  show 
with  reasonable  certainty  the  extent  of  the 
injuries  sustained.  Touching  the  last-men- 
tioned matter,  the  showing  made  by  the 
plaintiff  is  substantially  the  same  as  made 
upon  the  first  trial,  which,  after  fall  con- 
sideration, we  pronounced  sufficient;  and, 
while  It  is  true  that  the  volume  of  testi- 
mony presented  by  the  defendants  has  been 
somewhat  augmented,  its  legal  effect  Is  still 
the  same,  viz.,  to  treate  a  conflict  whi<di  It 
was  the  province  of  the  Jury  to  resolve. 

[2]  1.  By  assignments  numbered  Z  to-  X, 
complaint  is  made  of  undue  restriction  Im- 
posed by-  the  court  upon  the  defendants  in 
the  cross-examination  of  plaintUTs  wltnesa 
Dr.  McCarthy.  Dr.  McCarthy,  It  Is  said, 
was  called  as  a  medical  expert;  and  as  ex- 
pertlsm  has  become  so  dieapened,  and  the 
frailties  of  Bnch  testimony  have  become  so 
notorious,  the  utmost  latitude  should  be  al- 
lowed In  the  orosB-examlnaUon  of  persons 
testifying  as  experts,  in  order  that  their  ao- 
tnal  quallflcatioiis  may  be  ascertained.  We 
may  concede  the  pronlses  without  being  re- 
quired to  abandon  all  the  rales  of  procedore 
designed  to  prevent  collateral  matters  from 
obscuring  the  true  Issues  upon  the  triaL 
The  opportunity  to  cross-examine  the  witness- 
es of  the  opposing  party  Is  a  matter  of  right, 
but  the  latitude  of  such  examination  la  very 
largely  In  the  discretion  of  the  trial  court, 
with  which  this  court  will  not  Interfere, 
save  in  case  of  a  manifest  abuse.  Forrester 
&  MacGInniss  v.  Boston  &  Mont,  etc.,  Ca, 
29  Mont.  397,  74  Pac.  1088,  76  Pac  2U; 
State  V.  Biggs,  45  Mont  400,  123  Pac.  410. 
In  some  of  the  instances  complained  of,  the 
inquires  were  not  proper  cross-examination; 
in  others,  the  information  sought  either  had 
been,  or  thereafter  was,  elicited;  and  in 
none  does  It  appear  that  prejudice  was  suf- 
fered. No  abuse  of  discretion  is  exhibited  by 
the  errors  assigned  In  this  connection. 

[3, 4]  2.  Under  the  head  "Irregularities 
Committed  by  the  Court,"  and  embracing  the 
subject-matter  of  assignments  XI  and  XIII, 
as  well  as  others,  the  defendants  complain  of 
certain  remarks  made  by  the  trial  Judge  and 
of  the  peremptory  stoppage  of  the  croes- 
examination  of  Dr.  McCarthy.  If  there  was 
any  error  here,  it  Is  not  available.  No  re- 
quest was  made  to  have  the  Jury  directed  to 
disregard  the  remarks  In  question,  but  the 
Jury  were  In  effect  so  instructed.  Presuma- 
bly this  was  sufficient  State  v.  Bloor,  20 
Mont  574,  02  Pac.  611.  The  ruling  by  wlilch 
the  cross-examination  of  Dr.  McCarthy  was 
stopped,  whether  Justified  or  not  ^ss  later 
relaxed  to  a  degree  amply  sufiMoit  for  all 
proper  purposes. 

[G]  3.  Dr.  Freund,  a  witness  for  the  de- 
fendants, having  testified  that  an  injury  does 
not  necessarily  follow  from  a  fail,  and  that 
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he  bad  himself  Buffered  a  fall  wblch  left  a 
mark  upon  his  head  resembling  a  fracture 
of  the  skull,  but  from  which  no  serious  con- 
se<iuence8  ensued,  was  asked  to  show  the 
mark  to  the  Jury,  but  this  the  court,  upon 
objection,  declined  to  permit.  Assignment 
No.  XII.  It  Is  urged  that,  the  process  of  na- 
ture being  uniform,  this  was  relevant  to 
show  that  the  plaintiff,  upon  whose  skull  It 
was  contended  there  were  no  marks,  had  not 
been  seriously  hurt  by  his  fall.  Nothing  la 
more  certain  than  the  uniformity  of  nature, 
under  conditions  exactly  alike,  and  nothing 
Is  more  deceptive  than  apparent  similarities ; 
bence,  In  every  case  of  reasoning  by  homolo- 
gy, the  Identity  of  the  essential  conditions 
must  be  established  when  it  cannot  be  as- 
sumed. As  every  condition  which  might  in 
any  wise  teaA  to  make  Dr.  Freund'a  experi- 
ence resemble,  or  to  differentiate  It  from, 
that  of  plaintiff,  was  wholly  omitted,  we  are 
satisfied  no  error  was  committed  in  this  ml- 
lag. 

L(,  7]  4.  One  of  the  grounds  of  motion  for 
new  trial  now  vigorously  pressed  upon  us  is 
"excessive  damages,  api>eaTiiig  to  tiave  been 
givm  under  13ie  Influenee  of  passion  or 
pr^udlce/*  The  amount  awarded  by  tiie 
Jury  (915,000)  can  be  Justiflea  only  by  the 
aasitaptlon  that  the  plaintiff  will  have  no 
earning  cftpadty  whatever  after  he  reaches 
the  age  of  majority.  But  this,  if  nnwat^ 
ranted,  does  not  neeesmrily  evince  passion 
and  prejudice ;  It  is  rather  a  miscalculation, 
the  resnlt  of  whidi  la  subject  to  correction, 
under  tba  prlncl^iiea  announced  in  Cheno- 
weth  r.  Oreat  Northern  By.  Co.,  SO  Mont 
— 1 148  Pac  880.  At  the  time  plaintiff  feU 
Into  tbe  nngnarded  abaft,  he  was  seven  years 
old,  and  that  be  sustained  some  Injury  in 
consequence  of  bla  fidl  la  not  and  cannot  be 
disputed.  There  la  evidence  to  show  that  the 
injury  Is  aerlous,  probably  permanent,  possi- 
bly ivogresslTe.  Fnun  present  indications 
it  wni  handicap  him  and  diminish  his  earn- 
ing capacity  to  some  extent  after  he  reaches 
his  majority ;  but  that  the  result  will  be  a 
total  loss  of  earning  power  there  Is  not,  In 
onr  judgment  any  sound  basis  In  the  record 
Sor  saying.  This  being  so,  we  think  that 
910,000  will  afford  ample  compensatlou  for 
such  Injuries  as  the  evidence  establishes 
with  reasonable  certainty. 

Tbe  cause  la  therefore  remanded  to  the 
district  court  of  Silver  Bow  county,  with 
direcHons  to  grant  a  new  trial,  unless  with- 
in 30  days  after  the  remittitur  is  filed,  the 
plaintiff  consent  in  writing  that  tbe  judg- 
ment may  be  reduced  to  $10,000.  If  sncn 
consent  be  given,  the  Judgment  will  be  modi- 
fled  accordingly,  and  the  order  denying  a 
new  trial  and  the  judgment;  as  modified,  wlU 
then  stand  affirmed. 

BRANTLT,  O.  J.,  and  HOLLOWAT,  J., 
concur. 


MUBPHY  V.  NETT.    (No.  8523.) 
(Supreme  Court  of  Montana.    June  8,  1915J 

1.  Barks  ako  BAnEina  «=ai30— Dbfositb— 
Demand  by  Third  Pbbson— Indemsity  — 
"Dspoarr  roa  BxcHANaB"— "Implied  Con- 
tract." ■ 

Ber.  Codes,  I  6188,  provides  that  a  "de- 
posit for  exchange'  is  one  in  which  tbe  deposi- 
tary is  only  bound  to  retnm  a  tbioK  correspond- 
ing in  klod  to  that  which  is  deposited.  Section 
S187  provides  that  a  depofut  for  exchange  trans- 
fers to  the  depositary  the  title  to  the  thing  de- 
posited, and  creates  the  relation  of  debtor  and 
creditor.  Section  5142  provides  that  a  deposi- 
tary must  give  prompt  notice  to  the  person  for 
whose  benefit  the  deposit  was  made  of  any  pro- 
ceedines  taken  adversely  to  his  Interest  in  the 
thing  deposited  which  may  tend  to  excuse  tbe 
dep(»dtflty  from  deliverins  the  thing  to  him. 
Section  5014  defines  an  '"mplied  contract"  as 
one,  the  existence  and  terms  of  which  are  mani- 
fested by  condnct  Defendant,  the  duly  ap- 
pointed and  acting  special  administratrix  of  an 
estate,  had  a  deposit  as  si^ch  in  a  bank,  and 
W.  claiming  to  have  been  appointed  special 
administrator  made  demand  for  paym^t  to  him 
of  the  sum  deposited.  The  bank  notified  de- 
fendant of  this  demand,  and  defendant  requested 
tbe  bcuik  to  refuse  the  demand  and  retain  the 
deposit  in  her  name  until  it  could  be  ascertained 
who  was  entitled  to  it.  W.  sned  tbe  bank,  de- 
fecdant  waa  subsequently  removed  from  her  of- 
fice, and,  after  ber  removal,  W.  recovered  judg- 
ment against  the  bank  for  the  amount  of  the 
deposit  with  interest  from  the  date  of  his  de- 
mand. Bald,  that  defendant  was  not  liable 
to  reimburse  the  bank  for  the  amount  so  paid 
as  interest,  since  there  waa  do  implied  contract 
to  ind«nnify  the  bank,  it  bein?  the  bank's  duty 
without  request  to  retain  the  deposit  to  meet  Its 
obligation  to  her,  "W.  having  no  claim  thereto 
at  the  time  the  demand  was  made  and  there 
being  therefore  no  consideratton  for  sucfa  im- 

EUed  contract,  as  it  did  not  ai^ear  that  the 
ank  refrained  from  bringing  an  action  to 
compel  W.  and  defendant  to  mterplend  In  re- 
liance on  defendant's  request,  and  defendant 
waa  not  liable  on  tbe  theory  that  the  bank  waa 
her  agent  as  her  reqnest  to  the  bank  did  not 
cAiange  the  bank's  rdatlon  to  ber. 

[Ed.  Note.— For  other  coses,  see  Banks  and 
Banking.  Cent  Dig.  H  319^^  S2T;  Dea  Dig. 
«»130. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Implied  Contract.] 

2.  EXICTTTOXS  AND  ADHINIST&ATOSB  ^=>91— 

Powers  of  Administrator  —  Contboi,  or 
Protebtt. 

Bev.  Codes.  {  7502,  provides  that  tbe  ex- 
ecutor or  administrator  Is  ratltted  to  tbe  pos- 
session of  all  tlie  real  or  personal  estate  of  the 
decedent,  and  to  receive  tbe  rents  and  profits 
of  the  real  estate  until  tbe  estate  is  settled 
or  until  delivered  over  by  order  of  the  court 
or  judge  to  the  helra  or  devisees.  HtM,  that 
the  administration  of  an  estate  is  an  entirety, 
and  extends  to  the  whole  of  tbe  estate  so  far 
as  its  assets  are  within  the  jurisdictinn  where 
the  appointment  is  made  and  the  administra- 
tor has  the  exclusive  risht  of  control,  subject 
to  the  orders  of  the  district  court  for  tbe  pur- 
pose of  adminlatration. 

[Kd.  Note.— For  other  casea,  see  Hx  ecu  tors 
and  Administrators,  Cent.  Dig.  If  387,  S08i, 
400-402;  Dea  Dig.  *=>91.] 

3.  EXZOUTORS  AND  Aduinistrators  «s»122— 
Sfegiai,  Administbatobk-Powers. 

Bev.  Codes,  {  7474,  provides  that  a  spedal 
admintstrstor  must  collect  and  preserve  for  the 
executor  or  admiDiBtrator  all  tbe  sooda,  diat- 
tels,  etc,  of  the  decedent,  and  all  iiicomcs,  rents, 
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etc.,  of  the  estate,  and  mnrt  take  charge  and 
managexnent  of  it.  enterliv  upon  and  prcocrvlng 

real  estate  for  all  necessary  purposes,  and  may 
maintain  or  defend  suits  as  administrator,  sell 
perishable  property  as  ordered  by  the  court  or 
judge,  and  exercise  such  other  powers  as  are 
conferred  upon  him  by  his  appoiotment  Beld, 
that  a  special  administrator,  though  liia  powers 
are  limited  in  exten^  has  exclusive  control  OTur 
the  estate  for  the  time  being,  and  until  be  is 
displaced  by  the  appointment  and  qualification 
of  an  executor  or  genera]  adminiotrator. 

[Ed,  Note.— For  other  caaea,  see  Bxecuton 
and  Administrators,  Cent  Dig.  {I  494-49&^ ; 
Dec  Dig.  «=>122.] 

4.  Banks  and  BANsina  «=»1S0— Dbfosits— 
Bblation  Between  Bank  and  Depositob. 
Under  Bev.  Codes,  SS  5138,  5187,  a  bank 
accepting  a  deposit  became  the  creditor  of  the 
depositor,  though  the  depositor  was  an  adminis- 
tratrix. 

[£d.  Note. — For  other  cases,  see  Banks  and 
Banking,  Gent  IHg.  U  819-82:^  327;  Dec.  Dig. 
«s>lSOj 

6.  GoNTBACTS  4=»60  —  Nkobssitt  or  "OOOD 

CONBIDEBATION. " 

A  contract  wheth^  express  or  implied, 
must  be  supported  by  a  "good  consideratioD, 
which  is  any  benefit  conferred  or  agreed  to  b« 
conferred  upon  the  promisor  by  any  other  person 
to  which  the  promisor  is  not  lawfully  entitled, 
or  any  prejudice  suffered  or  agreed  to  be  suf- 
fered by  soch  person  other  than  saA  as  be 
is  at  the  time  hiwfully  bonnd  to  suffer  as  an 
inducement  to  the  promisor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig,  I  222;  Dec.  Dig.  *=>50. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senes,  Good  Gondderation.] 

Appeal  from  District  C!onrt»  Lewis  and 
Clark  Ooan^;  J.  Miller  Smitb,  Judge. 

Action  Hontttr  Qt,  HnriAiy  against  Anna. 
E.  Nett  Jadgment  tor  de&ndant,  and  plaln- 
tUE  appeals.  Affirmed. 

H.  O.  ft  S.  H.  Melntlre,  ot  Helena,  t<x  B]h 
pellant  W.  D.  Bankin,  ot  Helena,  for  re- 
qxxident 

BRANTLT,  O.  J.  [1]  Tbla  acUon  was 
brought  by  tbe  plaintiff  as  assignee  for  val- 
ue, of  a  claim  for  the  sum  of  1787.08  alleged 
to  have  become  due  to  the  National  Bank  ot 
Montana,  located  and  doing  business  at  Hel* 
ena*  under  flie  drcumatancea  set  out  in  the 
amended  comphdnt,  as  follows:  ^at  de- 
fwdant  Anna  B.  Nett  was  the  duly  appoint- 
ed, qualifled*  and  Acting  special  administra- 
trix of  tlie  estate  of  Bdward  J.  Hurpby,  de- 
ceased ;  that  <m  FeluiiaTy  5,  1912,  elhe  had 
on  general  deposit  in  tlie  bank  to  her  credit 
as  administratrix,  subject  to  dbeck,  the  sum 
of  98,369.76;  that  on  that  day  one  Baymond 
A.  Weisner,  claiming  to  have  been  appointed 
special  administrator  upon  the  estate  of  the 
deceased,  made  demand  upon  the  bank  that 
it  pay  over  to  him  the  sum  so  deposited; 
that  the  bank  notified  the  defendant  of  the 
demand  by  Weisnor;  that  defendant,  object- 
ing to  the  paymeait  by  the  bank  to  Weisner 
for  the  reason  that  she  had  not  heoi  ranov* 
ed  from  her  office,  requested  the  bank  to  re- 
fuse Qie  demand  and  to  retain  the  deposit  In 
hsr  name  until  It  could  be  ascertained  who 


was  entitled  to  It;  ttiat  relying  iq>on  the  nh 
quest  <tf  defendant  and  the  promise  Imtfied 
by  It  that  defendant  would  indemnil^  it 
against  all  loss  by  reason  of  Its  retmttoi  ot 
the  deposit,  the  bank  refused  the  demand  at 
Weisner;  that  on  February  7th  Weisner 
brought  an  actl<m  against  tike  bank  to  re- 
cover the  amount  of  the  d^raelt,  with  Int^ 
est  from  the  date  of  demand;  that  the  bank 
notified  the.  defendant  of  the  bringing  ot  the 
action  and  requested  her  to  make  defense; 
that  aba  tailed  to  comply  with  this  request; 
that  the  bank  made  its  own  defense;  that 
on  Martih  4,  1912,  the  defendant  waa  remov- 
ed frcNEu  her  office;  that  such  proceedlDgs 
were  ttwreaftdr  had  In  the  action  that  on 
March  7,  1913,  Weisner  w:a8  ^warded  Jndg^ 
ment  against  the  bank  for  the  amount  of  the 
deposit,  wiUi  interest  at  the  legal  rate  (nnn 
the  date  of  his  demand;  that  the  Interest 
which  had  accrued  upon  the  deposit  In  tiie 
meantime  was  $787.08;  that  the  bank,  hav- 
ing paid  the  judgment,  made  demand  upon 
the  defendant  for  relmbuisement  to  the 
amount  ao  paid  as  interest,  and  that  the  de- 
mand was  refused.  The  court  having  sus- 
tained defendant's  general  demurrer  and 
plaintltt  declining  to  plead  furOier,  Judgment 
was  rendered  tor  defendant.  Plaintiff  has 
appealed. 

The  question  submitted  is  wheQier  the  rul- 
ing on  the  demurrer  was  correct  It  will  be 
observed  that  the  theory  upon  vAildh  it  is 
sought  to  fix  liability  uptm  t2ie  defendant  is 
that,  having  requested  the  bank  to  retain  the 
depralt  imtll  title  to  It  could  be  determined, 
she  thereto  Impliedly  premised  to  indemnity 
it  agaiifst  any  loss  it  might  suffler  by  Its 
compliance  with  her  request 

Neither  at  the  time  Weisner  made  demand 
upon  the  bank  nor  at  the  time  he  bron^t 
his  actl<ui  was  he  entitled  to  the  <^ce  of  spe- 
cial administrator.  Although  It  be  ccmceded 
that  upon  tihe  removal  of  the  defendant  on 
Mardt  4,  1912,  he  became  her  Buccessar  and 
the  deposit  became  snbject  to  his  order,  at 
no  time  prior  to  that  date  was  he  other  than 
a  stranger  to  both  the  bank  and  the  estote. 
According  to  the  allegatltms  of  the  onnplaint 
which,  for  present  purposes,  must  be  ac- 
cepted as  true,  the  defendant  was  spedal 
administratrix.  There  cannot  be  two  admlu- 
tstratora  upon  an  estote  at  the  same  time. 

[2,3]  The  administration  la  an  entirety, 
and  extends  to  the  whole  of  the  estate  so 
tar  as  its  assets  are  within  the  Jurisdiction 
where  the  appointment  is  made  (Rev.  Codes, 
S  7502;  1  Woerner*s  American  Law  of  Ad- 
ministration, I  179),  and  the  admhilatiratoT 
has  the  exdurive  right  of  centre^  subject  to 
the  orders  of  the  district  court  for  the  pur- 
pose of  BdmintstratitAi.  In  re  Blgglna'  ISbt 
tate,  IS  Mont  474,  89  Pac.  606,  28  L.  R.  A. 
114.  This  is  not  less  true-of  a  epedal  admin- 
istrator. Although  his  powers  are  limited  in 
extent  he  has  exclhd.ve.iioutrol'ovetf  the  es- 
tate for  the  time  being,  and  until  he  is  dls- 
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jflKxA  by  tb»  iQ^oliitmeDt  and  qnallflcatloa 
at  tbe  executor  *  or  geuexal  administrator. 
Itov.  Godei^  |  7474.  But  it  Is  not  lo^ortant 
to  InqnlTe  now  what  the  status  of  Welsner 
sntiBequently  became  nor  wbettaer  tbe  judg- 
ment In  bis  fiiTOT  was  pn^er.  We  are  now 
mly  concerned  with  tbe  relatlcais  edatlas 
between  tbe  bank  and  tbe  defendant  at  tbe 
time  be  nnderto<&  to  assert  his  claim. 

[4, 1]  Tbe  deposit  was  for  the  purpose  of 
enhange  (Ber.  Cbdes.  |  5138),  and  1^  ac- 
oq^tlng  it  the  baid:  beoune  the  mere  debtor 
of  tbe  defendant  (section  6187;  Stadler  t. 
First  Nat  Bank,  22  Mont  180,  66  Pac.  Ill, 
74  Am.  St  Bep.  082).  The  relation  thus  as- 
sumed was  not  made  different  by  tbe  fact 
that  tbe  defendant  was  administratrix.  She 
stood  upon  tbe  same  footing  as  any  other 
creditor  (5  Cyc.  614),  and  upon  demand  the 
bank  was  at  its  peril  bound  to  pay  the  de- 
pudt  to  her.  It  could  not  question  ber  right 
to  it  6  Cyc.  517.  Now,  what  change  was 
wroni^t  the  &ct  that  Welsner  made  an 
adverse  claim  to  the  deposit  and  that  she, 
npMt  notice,  requested  the  bank  to  retain  It 
in  her  munef  Did  her  request,  followed  by 
notice  of  Welsner's  actton,  Imply  a  promise 
on  her  part  to  indemniiy  the  bank  against 
any  loss  it  might  snfFer  by  obeying  her  re- 
quest? If  80,  what  was  the  consideration 
for  tiw  promlsef  A  contract  whether  ex- 
press at  implied,  must  be  supported  by  a 
good  consldaatlfni.  A  good  consideration  Is 
"any  benefit  cmferred  or  agreed  to  be  c«i- 
terred  upon  the  promisor,  by  any  other  per- 
son, to  which  the  promisor  is  not  lawfully 
entitled,  or  any  prejudice  sofltfed,  or  agreed 
to  be  suffered,  by  such  person,  other  than 
such  as  he  is  at  the  time  of  consent  lawfully 
bound  to  suffer,  as  an  Inducement  to  the 
pctiaxlaoe.  •  ■  •  **  "An  Implied  contract  Is 
one  the  coclstence  and  terms  of  wblcb  are 
manifested  by  conduct**  Bectlcn  B014. 
Since  tibe  terms  of  such  a  contract  ure  to  be 
gathered  from  tbe  condoct  of  the  parties, 
tbeir  conduct  must  imidy  the  promise  of  a 
valid  ctmstdfflration  fta  tbe  doing  ox  snne- 
ttOng  whifiii  one  was  not  already  bound  to 
do.  or  the  abetalning  from  dc4ng  something 
which  it  was  bis  right  to  do.  Welsner  bad 
not  made  tbe  deposit  He  was  not  the  cred- 
itor ot  tbe  baiik.  and  could  not  become  its 
creditor  as  administrator  until  tbe  defend- 
ant had  been  rwnoved.  At  the  time  he  made 
demand  his  claim  was  wholly  without  foun- 
dation. Defendant  was  tlie  ccedltor.  It  was 
therefore  ttie  bank's  duty,  without  her  re- 
quest to  retein  the  deposit  to  meet  Its  ob- 
Ucation  to  ber.  It  was  also  Its  duty  to  notify 
defendant  of  Washer's  <dalm  (Bev.  Oodes,  | 
S143);  but  the  paCormanoe  of  this  dnty  did 
not  cast  upon  ber  the  obligation  to  deter- 
mine irtilcb  <A  the  two  was  its  czeditor;  for 
though  it  be  assomed  that  when  defuidaut 
wu  removed  from  vOeB,  tbe  deposit,  became 
ipao  facto  subject  to  the  order  of  Welsner, 
It  was  Incumbent  upon  tbe  bank  to  ascertain 


the  fact  of  his  appointment,  mrdar  that 
it  might  safely  accept  him  as  Its  creditor. 
Hie  defendant  was  not  bound  to  defeod  the 
action.  Tbe  other  alternative  ot  the  bank 
was  to  bring  its  own  action  to  c(xnpel  Wels- 
ner and  the  defendant  to  Interplead,  and  by 
paying  tbe  amount  ctf  tbe  deposit  Into  court 
relieve  itself  from  ilaUllty  to  either  of  them. 
It  is  not  allege*!,  iior  is  it  suggested  by  any- 
thing In  tbe  complaint  that  the  bank  failed 
to  resort  to  this  course  by  reason  of  defend- 
ant's request  She  was  not  bound,  in  any 
event  to  Indemnify  the  bank  for  doing  Its 
duty  to  her  in  tbe  first  Instance,  nor  for  its 
failure  to  resort  to  the  second  altranatlve. 
TOerefore  the  bank  was  not  induced  to  ad<vt 
the  course  It  pursued,  by  promise  ot  indem- 
nity Implied  by  Uie  conduct  of  the  dtiEoidant 
It  is  not  alleged  that  Welsner  accompanied 
his  demand  -npoa.  the  baiA  by  the  ezhlM- 
tim  to  It  of  an  order  showing  bis  anoint- 
ment Bor  that  tbe  defmdant  knew  tlut  be 
bad  been  appointed  to  succeed  her.  miese 
allegations  would  have  presented  a  different 
case.  Nor  was  defendant  liable  to  the  bank 
upon  tbe  theory  that  it  was  her  agent  u 
for  expenses  incurred  in  her  bdialf:  As  we 
have  seen,  her  request  to  the  bank  Ad  not 
change  its  obll^tlon  to  determine  for  Itself 
who  was  Its  creditor.  It  therefore  did  not 
diauge  Its  relation  to  ber  from  that  of  debt- 
or to  that  of  agent 

We  think  the  action  of  the  lower  court  In 
BUB tal Ding  tbe  demurrer  was  correct  The 
Judgment  la  tSierefore  sfilrmed. 

Afllimed. 

8ANNBB  and  BOLLOWAT,  JJ.,  coocnr. 


BYAMB  V.  OREGON  SHORT  UNB  B.  CO. 
(No.  3529.) 

(Supreme  Court  of  Uontaoa.    June  9,  1916.) 

1.  New  Trial  «=s>131— Bill  of  ExcEpnoifS— 

TlMB  or  FiLIIVO. 

Under  Rev.  Codes,  If  6788.  6790.  the  ooort 
may  grant  extensions  of  time  for  the  prepara- 
tion ot  documents  to  be  made  the  baaia  of  a 
motion  (or  a  new  trial.  Section  7190  providee 
that  no  extenrion  shell  exceed  90  days  with* 
out  the  consent  of  the  adverse  party.  In  an 
action  for  wrraigfal  death,  defendants  obtained 
extensions  tar  the  preparation  of  a  bill  of  ex- 
ceptions in  support  of  a  motion  for  a  new  trial, 
amouDtinr  to  94  days,  all  of  which  were  allowed 
without  the  consent  of  plaintiff's  counsel.  IfeliL 
that  the  statutes  being  exdiisive^  and  the  bill 
of  excepti<ui8,  presented  after  the  extension  of 
90  da^s.  bong  too  late,  the  court  was  without 
jurisdiction  to  determme  tbe  motion  on  its 
merits. 

CEd.  Note.— For  other  cas^  see  New  TriaL 
Cent  Dig.  il  a8S-26B;  DsTBig.  «»m.] 

2.  Nbw  Tbial  ^>11S— JuBisDxonoiT  or  Ap^ 
pucAnoN  —  Restoration  of  Jurisdiction. 

Where  the  trial  court  has  lost  jurisdiction 
to  determine  a  motion  for  a  new  trial,  juris- 
diction cannot  be  restored  even  by  stipulation 
of  the  parties, 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  I  237 ;  Dec.  Dig.  <^118.] 
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3.  Appeal  and  ISbbob  <8=>983— Review— Pre  - 
aUMFTIONS — Begulabitt. 

Where  it  affirmatiTel;  appears  tiom  the 
■record  that  the  court  had  lost  jurisdiction  to 
determine  a  motion  for  new  trial,  the  presnmp- 
t!on  that  the  proceedings  were  regular  Is  over- 
come. 

fEd.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  'A^S^TaiSa,  8772-3770; 
Dec.  Dig.  «=>g33.] 

4.  Appbaz.  and  Ebbob  «es>884^Bbtibw— Es- 
toppel TO  AixegS  Ebbob. 

Where  the  trial  court  has  lost  Jurisdic- 
tion to  determine  a  motion  for  a  new  trial,  that 
counsel  for  the  adverse  party  has  complied  with 
an  order  refusing  a  new  trial,  conditioned  upon 
remitting  part  of  the  judgment,  does  not  pre- 
clude them  from  questioning  the  court's  power 
to  make  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Oant  Dig.  H  8612^3016;  Dec.  IMg.  «=> 
8d4.] 

B.  APPEAX.  AND  EtUOB  ♦tctISB— JUPQMtHT 
349,  489— ESSENTIALB— JtlBaSDICTION—COL- 
LATERAL  ATTACK. 

If  a  court  has  lost  jurisdiction,  a  jndgisent 
or  order  entered  in  the  action  is  a  nalUty,  and 
whtti  the  infinnity  appears  upon  its  face,  may 
be  assailed  on  appeal  or  by  motion  to  set  aside 
or  by  objection  when  tntrodnced  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  gS  1166-1176,  1375:  Dec 
Die.  «=>1S5;  Judgment,  Cent.  Dig.  {I  683, 
924,  925;  Dec.  Dig.  «=>.349.  489.] 

6.  APPB4L  ARD  Ebbob  «»aO— DEOmoHS  Rs- 

TIEWABI.E— ORDEBS. 

Where  the  trial  court  has  lost  jurisdiction 
to  determine  a  motion  for  a  new  trial  on  its 
merits,  it  cannot  be  determined  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Big.  §}  81-87 ;  Dec  Dig.  «=>20.] 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  J.  Lyiicli,  Judge. 

Action  by  John  M.  Evana,  Jr.,  adminis- 
trator of  Gene  Bare,  against  the  Oregon 
Short  Line  Railroad  Company.  From  a 
Jadgment  tor  plaintlft,  defen^nt  appeals. 
Affirmed. 

B.  H.  Baffley,  of  Salt  Lake  City,  Utali, 
and  3.  I*  Wines  and  T.  J.  Harrington,  both 
of  Butte,  for  appellant  B.  E.  Wlieeler,  of 
Bntte,  for  respondent. 

BBANTLT.  G.  J.  ThiB  action  was  bronght 
under  the  federal  Employers'  lilablllty  Act 
(Act  April  22,  1908,  c.  149,  35  Stat.  65,  and 
amendment.  Act  April  S,  1910,  c  143.  36 
Stat  291,  U.  S.  Comp.  St.  Supp.  1913,  §S 
8657-8665).  The  plalntlCF  la  the  administra- 
tor of  the  estate  of  Gene  Bare,  deceased,  and 
recovery  is  sought  tor  damages  for  the  death 
<^  Bare,  caused  by  a  collision  of  a  passenger 
train  of  the  defendant  with  two  freight  cars, 
which  were  running  wild  on  the  defendant's 
main  Une  near  Kldd  Station,  In  Beaverhead 
county.  Hke  benefldaries  named  In  die  com- 
tdaint  are  the  father  and  mother  of  the  de- 
ceased, who,  It  Is  aUeged,  were  dependfflit  upon 
him  for  support  A  trial  had  to  a  Jury  result- 
ed in  a  verdict  and  Judgment  for  plaintiff  for 
¥12,000.  tJpon  consideration  of  defendant's 
motion  for  a  new  trial,  the  conrt  made  a  con- 
ditional order,  reducing  the  amount  of  the  ver- 


dict to  ^JBOO.  Plalnttir  eomplted  with  the 
oM&e  by  flllng  with  the  clerk  bis  written 
consent  Uiat  the  amount  of  the  award  might 
be  80  reduced  and  that  the  Judgmeat  be  mod- 
ified accordingly.  The  defen^mt  has  aroeal- 
ed  from  ttke  judgment  as  modified,  and  from 
an  order  denying  Its  motion  tor  a  new  trial. 

After  the  defendant  had  filed  Its  brief  in 
this  conrt,  connsel  for  plaintiff  moved  to  dis- 
miss the  ai)peal8,  alleging  several  reasons 
why  they  should  not  be  considered  on  tfa« 
merits.  Decision  of  the  motion  was  defer- 
red until  final  bearing.  Now  that  the  hear^ 
Ing  has  been  had  and  we  have  reached  the 
conclusion  that  the  Judgment  must  be  affirm- 
ed on  the  merits  and  that  the  appeal  from 
the  order  may  not  be  considered,  for  the 
reasons  to  be  hereafter  stated,  It  is  not  neces- 
sary to  decide  the  motion.  therefore, 
pass  it  without  further  notice^ 

[1]  The  appeal  from  the  ordCT  cannot  be 
considered  because  the  bill  of  exceptions  In 
support  of  the  motion  was  served  and  filed 
out  of  time,  as  appears  from  a  recital  of  the 
anterior  proceedings.  The  original  Judgment 
was  fflitered  on  November  18,  1913.  The  no- 
tice of  intention  was  served  and  filed  on  No- 
vember 19th.  On  November  2l8t,  upon  ap- 
plication of  counsel  for  defendant,  the  court 
granted  an  extension  of  time  for  the  prepara- 
tion and  filing  of  the  bill  of  exceptions  and 
affidavits  for  60  days,  in  addition  to  the  10 
days  allowed  by  the  statute.  On  January  5, 
1914,  an  additional  extension  of  30  days  was 
granted.  On  February  16,  1914,  stiU  another 
extension  was  granted  for  15  days.  The  bill 
was  served  on  March  3d  and  settled  and  or- 
dered filed  on  April  6th.  Thus  It  appears 
that,  making  allowance  for  the  10  days 
granted  by  the  statute  after  service  of  the 
notice  of  Intention,  the  extensions  amounted 
to  94  d&ys.  All  of  them  were  allowed  by  the 
court  without  the  consent  of  counsel  for 
plaintiff,  and  apparently  In  their  absence, 
"upon  good  cause  shown"  by  counsel  for  de- 
fendant No  amendments  to  the  bill  were 
proposed  by  counsel  for  plaintiff  when  it  was 
served,  nor,  apparently,  were  counsel  for 
plaintiff  present  at  the  time  of  the  settlement 
The  bill  was  accompanied  by  an  affidavit  al- 
leging misconduct  during  the  trial  by  B.  K. 
Wheeler,  one  of  counsel  for  plaintiff.  This 
was  not  Incorporated  In  the  bill  of  excep- 
tions by  appropriate  reference  or  otherwise, 
bnt  a  copy  Is  found  In  the  record  certified  by 
the  clerk. 

Our  statute  prescribes  the  grounds  upon 
which  a  motion  for  a  new  trial  may  be  made 
(Rev.  Codes,  {  6794),  and  also  the  course  of 
proceedings  to  be  observed  (sections  6795, 
678^.  These  provisions  are  eccAislve.  Ogle 
V.  Potter,  24  Mont  501,  62  Pac.  920;  Wright 
T.  Mathews,  28  Mont  442,  72  Pac.  SSO;  Can- 
ning V.  Fried,  48  Mont  S60^  139  Pa&  448; 
Kirfe  V.  Smith.  49  Mont  106,  141  Pac.  14S. 
To  give  the  court  Jurisdiction,  the  notlco  of 
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Intention  must  be  given  within  tbe  time  pre- 
scribed by  section  6796,  and  the  subsequent 
proceedings  must  conform  to  the  require- 
ments of  sections  and  6796.  If  the  bill 
at  exceptions  npon  which  the  motion  la  to 
be  based  has  already  been  settled  as  provided 
In  section  6788,  nothing  further  than  the  giv- 
ing of  the  notice  la  required.  When  the  mo- 
tion Is  based  upon  affidavits  they  must  be 
served  and  filed  as  prescribed  by  section 
6796.  When  It  Is  made  upon  the  minutes  of 
the  court,  the  only  antecedent  step  required 
la  the  giving  of  the  notice.  A  statement  of 
the  case  must  be  prepared  after  the  motion 
has  been  disposed  of,  by  the  party  who  de- 
sires to  appeal.  Under  section  6799,  as  well 
as  section  6788,  the  court  may  grant  exfen- 
slons  of  time  for  the  preparation  of  the  docu- 
ments to  be  made  the  basis  of  the  motion. 
Under  the  general  provision  on  this  subject 
found  In  section  7190,  an  extension  may  be 
made  for  any  purpose  relating  to  Che  prepar- 
ation of  a  bill  of  exceptions  on  motion  for  a 
new  trial,  "upon  good  cause  shown,"  but  In 
no  case  may  the  extension  exceed  90  days 
without  the  consent  of  the  adverse  party. 
These  provisions  being  exclusive,  though 
remedial  in  their  nature,  a  failure  to  observe 
them  is  fatal  to  the  motion,  except  In  so  far 
as  the  court  may  excuse  the  failure  upon  a 
showing  of  mistake,  surprise.  Inadvertence, 
or  bzcnsable  neglect  by  the  moving  party. 
Consideration  of  the  extent  of  the  power  of 
the  court  In  tbla  behalf  is  not  pertinent  here, 
because  the  record  Is  silent  aa  to  why  con- 
sent for  the  last  extension  on  February  16, 
1914,  was  not  secured.  Under  the  holding 
of  the  cases  cited  supra,  the  bill  of  excep- 
tions presented  after  the  extension  of  90 
days  was  too  Eate,  with  the  resnlt  that  the 
court  was  without  Jurisdiction  to  determine 
the  motion  npon  its  merits. 

[2]  It  is  true  that  counsel  for  plaintiff  ap- 
peared and  submitted  the  motion  without  ob- 
jection, bat  whether  they  did  this  with  or 
without  objection  is  not  Important  If  the 
proceedings  had  lapsed  entirely  and  the  court 
was  without  Jurisdiction  over  it,  its  power 
to  hear  and  determine  the  motion  could  not 
be  restored  even  by  stipulation  of  the  par- 
ties. A  mere  waiver  by  failure  to  object 
was  not  more  effective. 

[3]  While  the-  presumption  of  regularity 
attaches  to  the  proceedings,  the  presumption 
is  oitlrely  overcome  when  the  record,  as  here, 
discloses  afflrmatlTQly  that  the  court  had 
lost  JnrlsdlctinL 

[4}  Nor  do  we  thinh  that  oonnsel,  com- 
plying  vith  the  condlttonal  order  in  agree- 
ing to  remit  a  portion  ot  the  Judgment,  pre- 
clnded  themselves  from  thereafter  questlon- 
ii^  tlie  pofwer  ot  the  court  to  make  It  While 
It  is  tnie  that  the  record  was  open  to  them, 
and  pnper  attention  to  it  would  have  dis- 
closed that  the  court  had  been  wholly  devest- 
ed of  power  to  dispose  of  the  motion,  and 


therefore  to  Impose  any  condition,  aa  stated 
before,  nothing  done  at  the  time  of  the  hear- 
ing, nor  thereafter,  could  again  restore  ot 
confer  the  power  which  the  court  had  lost. 

[f]  If  a  court  has  not  Jurisdiction  of  the 
subject  of  an  action,  a  Judgment  rendered 
therein  does  not  adjudicate  anything:  It 
do^  not  bind  the  parties,  nor  can  It  there- 
after be  made  the  foundation  of  any  right 
It  is  merely  a  nullity  without  life  or  vigor. 
Even  an  act  of  the  Iieglslature  cannot  give 
It  life.  The  Infirmity  appearing  npon  Its 
face,  its  validity  can  be  assailed  on  appeal 
or  by  motion  to  set  it  aside.  In  the  court 
which  rendered  it,  or  by  objection  to  It  when 
an  effort  Is  made  to  use  It  as  evidence  in 
any  other  proceeding  to  establish  a  right. 
"the  same  principle  applies  to  an  order  made 
on  motion  for  a  new  trial  or  an  order  In  any 
other  proceeding  when  the  court  is  without 
or  has  lost  Jurisdiction. 

[8]  Counsel  for  the  defendant  has  not  fur^ 
nlshed  us  with  a  brief  disclosing  their  views 
of  what  their  rights  are  in  the  anomalous 
situation  in  which  the  record  places  tbem; 
but  once  the  necessary  concludon  has  been 
reached  that  the  trial  court  lost  jurisdiction 
to  determine  the  motion  on  Its  merits,  the 
conclusion  Is  equally  necessary  that  Oils 
court  cannot  consider  and  determine  it. 

The  evident  purpose  of  the  appeal  from 
the  Judgment  was  to  obtain  a  stay  of  execu- 
tion pending  a  disposition  of  the  appeal  from 
the  order,  for  no  question  is  presented  In  the 
brief  of  counsel  except  such  as  could  be 
raised  only  on  motion  for  new  triaL  The 
order  must  be  affirmed  for  the  reasons  stated. 

Plaintiff's  compliance  with  the  conditional 
order,  thus  Indicating  his  assent  to  the  modi- 
fication of  the  judgment,  was,  we  think,  a 
voluntary  concession  that  the  award  by  the 
Jury  was  excessive.  The  Judgmait  as  modi- 
lied  is  therefore  affirmed. 

SANNBR  and  H0LL0WA7,  JJ.,  concur. 


JOHNSON  r.  BUTTE  ALETJC  SOOTT  OOP- 
PBB  CO.    (No.  S5S1.) 

(Supreme  Oourt  at  Montana.   June  14, 19^) 

Masteb  Airn  Sebvant  *=>297— Injubies  to 
Servahi^Actions— "Special  Vebdict." 
Bev.  Codes,  9  6757,  defines  a  "Bpecial  ver- 
dict" as  that  by  which  the  Jury  And  tiie  facts 
only,  leaving  the  judgment  to  the  court;  the 
coDcIUBlons  of  fact  being  so  presented  that  noth- 
ing remains  for  the  court  except  to  draw  from 
them  the  conclamons  of  law.  Section  6768  au- 
tborises  the  court  in  its  discretion  to  instruct 
the  jury  to  find  upon  particular  questions  of 
fact,  though  they  are  required'  to  render  a  gen- 
eral verdict,  and  also  requires  the  court  to 
recognixe  a  special  finding  as  controlling  when 
inconsistent  with  the  general  verdict^  and  to 
render  jud^eot  accordingly.  In  a  miner's  ac- 
tion for  injurlea  from  a  premature  explosiou  of 
dynamite,  alleged  to  be  due  to  using  stronger 
explosives  than  proper  or  enitomary,  without 
warning  plaintifF,  the  jury  returned  a  mneml 
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verdict  foi'  'plalDttfl  and  speciti  findings  that 
the  plaintiff  had  been  warned,  tiiat  be  knew 
that  the  strooirer  powder  was  used,  and  that 
the  use  of  such  powder  was  proper.  Held 
that,  &8  the  special  findings  were  inconsistent 
with  the  genenil  rerdict,  defendant  wad  entitled 
to  judgment  upon  aucb  findings. 

lEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  1195-1198;  Dec.  Dig. 
^297. 

For  other  definitionB,  aee  Words  and  Pbrases, 
Fint  and  Second  Sertei,  Spedal  Ver^et] 

Appeal  trom  District  Court,  SllTer  Bow 
County;  J.  J.  Lyncb,  Judge. 

Action  hy  William  Johnscm  against  tbe 
Butte  Alex  Soitt  Copper  Company.  From  a 
Judgment  for  plaintiff,  defendant  a^eals. 
Reversed  and  remanded,  with  directions. 

James  E.  Murray  and  J.  El.  Healy,  both  of 
Butte,  for  appellant  Maury,  Templemon  A 
Davies,  I.  O.  Denny,  and  John  A.  Smith,  all 
ot  Butte,  for  respondent. 

BRANTLY,  a  J.  In  this  case  the  plalntUT 
recovered  a  verdict  and  judgment  for  $5,000, 
damages  for  Injuries  suffered  by  Mm  during 
the  course  of  his  employment  by  the  defend- 
ant as  a  miner.  Tbe  defendant  has  appealed. 
The  injuries  were  caused  by  a  premature  ex- 
idoslon  of  dynamite  under  these  conditions: 
The  defendant  was  engaged  in  slnldng  a 
shaft  on  a  claim  mentioned  In  the  pleadings 
as  tbe  Alex  Scott,  situate  In  Silver  Bow 
county.  The  ^laft  had  reached  a  depth  of 
about  2,000  feet.  At  tbe  time  of  the  accident, 
tbe  plaintiff,  wltb  others,  was  loading  a  set 
of  holes  in  tbe  bottom  of  the  shaft  for  blast- 
ing. Theretofore  Dupont  gelatine  powder 
carrying  40  per  cent,  of  nitroglycerin  bad 
been  found  of  sufficient  strength  to  break  tbe 
rode  encountered  In  the  shaft,  and  this  bad 
been  in  use,  except  on  one  occasion.  On  that 
occasion,  powder  ot  the  same  brand  and 
manufacture,  but  carrying  60  per  cent,  nitro- 
glycerin, bad  been'  employed.  Plaintiff  was 
■not  at  tbat  time  In  tbe  employment  of  tbe 
defendant  and  did  not  fenow  the  fact  The 
rock  encountered  at  this  time  having  been 
found  to  be  unusually  bard,  and  therefore 
difficult  to  break,  tbe  defendant  famished  for 
use  the  higher  strength  powder. :  Water  came 
into  the  shaft  in  sufficient  quantities  to  neces- 
sitate tbe  use  of  a  pump.  Though  this  was 
kept  in  operation.  It  did  not  prevent  an  ac- 
cumulation of  water  sufficient  to  flU  tbe  boles. 
The  operation  of  It  also  kept  the  accumulat- 
ing water  In  constant  motion,  with  tbe  re- 
sult tbat  gravel  and  sand  were  washed  into 
the  holes.  The  plaintiff  and  a  comi>anlon 
who  was  hoping  him  had  already  loaded  sev- 
eral holes,  puisuing  the  following  method: 
The  sand  and  gravel  which  had  aocumulated 
in  a  hole  were  first  blown  out  by  means  of 
compressed  air  applied  through  a  rubber 
hose.  Fire  or  six  sticks  of  the  stronger 
powder  were  first  lowered  into  the  bole 
through  the  water  and  tamped  down  vrlth  a 
wooden  tamping  rod.  This  was  followed  by 


one  or  more  sticks  of  the  weake*  powder 
which  bad  attached  to  them  caps  and  fuses. 
These  were  tamped  down  ih  like  maimer. 
In  loading  the  hole  in  which  the  explo&loD 
occurred,  the  plaintiff  was  using  the  tamping 
rod,  bis  comfkanlon  lowering  the  powder.  Aa 
plaintiff  was  tamping  down  tbe  weaker  pow- 
der, the  blast  exploded,  blowing  out  both  Ills 
eyes,  lacerating  both  arms  and  hands,  and 
inflicting  painful  and  serious  injuries  apoo 
other  portions  of  his  body.  The  complaint 
;  charges  that  defendant  was  guilty  of  culpa- 
ble negligence  in  several  particulars.  In  re- 
sponse to  defendant's  motion  for  nonsuit,  tbe 
court  excluded  from  consideration  by  the 
jury  tbe  issues  relating  to  all  of  these  chais- 
es save  two.  viz.,  that  defendant  was  at 
fault;  (a)  In  furnishing  and  directing  tlit 
use  of  tbe  higher  strength  powder,  a  more 
sensitive  and  therefore  a  more  dangerous  ex- 
plosive agent,  in  place  of  the  weaker  powder, 
without  giving  tbe  plaintiff  notice  of  the 
change ;  and  (b)  in  directing  the  use  of  the 
stronger  powder,  whereas  the  weaker  powder 
was  the  only  explosive  proper  for  use  osder 
the  circumstances.  .  In  addition  to  being  r^ 
quired  to  return  a  general  verdict,  the  jnrj 
were  directed  to  make  and  return  flndingu 
upon  particular  questions  of  fact  They 
found:  (1)  That  the  defendant  warned  tbe 
plaintiff  of  tbe  use  of  powder  W  per  cent  Id 
strength;  (2)  tbat  plaintiff  knew  that  this 
powder  was  being  used;  (8)  that  plalntifl 
in  tbe  exercise  of  ordinary  care  would  under 
tbe  circumstances  have  discovered  that  It 
was  being  used ;  (4)  that  tbe  use  of  powder 
of  this  strength  is  proper  when  the  rock  to 
be  blasted  is  bard ;  (5)  that  it  is  more  dan- 
gerous than  powder  of  a  lower  degree  of 
strength;  and  (6)  that  the  higher  strength 
powder  is  more  sensitive  and  more  easily 
exploded  than  that  of  a  lower  d^ree  of 
strength. 

Counsel  assign  error  upon  the  refusal  of 
the  court  to  exclude  all  evid^ce  on  tbe 
ground  tbat  tbe  complaint  does  not  state  a 
cause  of  action,  upon  Its  refusal  to  grant  a 
nonsuit,  and  upon  Its  refusal  to  direct  judg- 
ment for  the  defendant  on  the  special  find- 
ings. For  present  purposes,  we  shall  as- 
sume, but  without  deciding,  that  the  com- 
plaint is  sufficient,  and  tbat  the  evidence 
made  a  case  for  the  Jury.  Ajb  we  view  the 
case,  we  have  serious  doubt  as  tg  the  suffl- 
(dency  of  the  complaint  so  tar  as  it  attempts 
to  embody  tbe  charges  of  negligence  submit- 
ted to  the  jury.  In  our  opinion,  tbe  defend- 
ant was  entitled  to  judgment  upon  the  spe- 
cial findings,  because  they  are  wholly  incon- 
sistent with  the  general  verdict.  In  that  W 
tbe  facts  were  as  found,  the  plaintiff  cannot 
recover. 

Plaintiff  predicates  his  right  to  recover 
upon  a  violation  by  the  defendant  of  the 
rule,  recognized  by  the  courts  generally,  that: 

"A  master  Is  bound  to  Instruct  his  servant  ts 
to  risks  which  are  abnonnal  or  extraordinary 
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and  at  the  Mm*  time  of  aneb  a  character  fhat 

the  aerrant  cannot  be  held  chargeable  with 
an  adequate  comprehension  of  their  nature  and 
extent,  or  of  the  proper  meana  by  which  to  aafe- 
cuard  himaeU."  8  I«batt  on  Master  *  awr- 
ant,  I  U4e. 

Without  st<^log  to  consider  the  various 
oondltlonB  out  ot  wbi(^  abDormal  or  ex- 
traordinary risks  may  arise.  It  may  he  ob- 
served  that  the  theory  of  the  complaint  la 
this  case,  In  Its  final  analysis,  is  that  the 
defendant  fumlsbed  for  use  a  more  powerful 
and  senaltlTe  e^loslve  which  was  not  suit- 
able to  the  accomplishment  of  the  work  upon 
which  the  plaintiff  was  employed,  thereby 
creating  the  abnormal  risks  to  which  he  thus 
became  exposed  without  giving  him  notJce 
of  tbe  fact  bo  that  he  could  guard  himself 
against  than.  The  converse  of  tUa  theory 
necessarily  la  that  If  the  defendant  gave 
irtalntifC  notice  of  the  change,  or  If  he  had 
knowledge  of  It,  however  he  may  have  ob- 
tained it,  the  plalntlfT  aenimed  the  risks  In- 
cident to  It  and  cannot,  for  that  reason,  hold 
the  defendant  Uable.  As  Is  disclosed  1^  spe- 
cial  findings  1.  2,  and  4,  tiie  Jnry  determined 
that  tbe  defendant  warned  the  plaintiff  of  tbe 
use  of  the  60  per  cent  powder,  that  he  knew 
of  Its  use,  and  that  tt  la  a  pn^mr  instm- 
inentall^  for  use  under  Ihe  conditions  ez> 
Isting  at  tbe  time  of  the  accident.  Aasomlag 
that  these  conclusions  were  based  upon  sub- 
stantial erldmee— and  for  present  pnrposee 
we  most  act  upon  this  assumption — the  gen- 
eral verdict  cannot  stand. 

Bectlw  6757  of  the  Bevlsed  Codes  d^es 
a  '*speclal  verdict'  as  foUows: 

**A  special  verdict  Is  that  hy.  which  the  jury 
find  the  facta  <ml7,  leaving  the  judgment  to  the 
court,  ^e  special  verdiiA  must  present  the 
concluiions  of  fact  as  established  by  tbe  evi* 
dence,  and  not  evidence  to  prove  uem ;  and 
those  eoDcluslons  of  fact  must  be  so  presented, 
as  that  nothiiv  abaiU  rouafai  to  the  court  but 
to  draw  from  than  conclusions  of  law.** 

Section  6758  declares: 

**In  an  cases  tiie  conrt  may  direct  tiie  jury 
to  find  a  special  verdict  in  writing,  upon  all  or 
any  of  the  Issues,  and  in  all  cases  may  Instruct 
them,  if  they  render  a  general  verdict,  to  find 
upon  particular  gnestionB  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding 
thereon.  The  special  verdict  or  finding  must 
be  fUed  with  the  clerk  and  entered  upon  thcr 
minutes.  Where  a  Bpedal  finding  of  facta  !■ 
inconsistent  with  the  general  verdict,  tbe  for- 
mer-controls the  latter,  and  the  court  must  give 
indgment  accordingly.  In  no  case  shall  special 
Issaes  be  submitted  to  the  Jury  when,  in  the 
<9inlon  of  the  court,  a  general  verdict  would  be 
snfitdent," 

This  latter  iwoTlslon  anthorlzes  the  court 
in  Its  discretion  tn  any  case  to  instmct  the 
Jory  to  find  npon  particalar  questions  of 
fact,  though  th^  are  required  to  render  a 
general  verdict.  It  also  requires  the  court  to 
.reoosDlse  a  flgtedal  finding  as  controlling 
when  it  Is  InopnslBtent  with  the  general  ver- 
dict, and  to  give  Judgmmt  accordingly. 
'When  Uw  verdict  and  findings  were  returaed 
and  filed,  connBel  for.  defendant  moved  tm 
JndgniMit  for  defendant.    The  court  over-, 


ruled  tile  motilai  and  wdered  Judgment  enter- 
ed at  the  general  verdict  This  was  error. 
In  view  of  tiie  three  findings  referred  to 
above,  the  others  are  wholly  immaterial  un- 
der plalntUTs  own  theory  of  bis  case. 

The  judgment  Is  reversed,  and  the  cause 
is  remanded  to  the  dlstrtct  court,  with  direc- 
tions fb  vacate  the  Judgment  heretofore  ren- 
dered and  rmder  Judgment  for  the  defend- 
ant 

SANNEB  and  HOLLOWAT,  JJ.,  concur. 


THEBIAT7LT  v.  CALIFORNIA  INS.  CO.  OF 
SAN  FEANCISOO. 
(Supreme  Court  of  Idaho.   June  8,  1915.) 

1.  iNSUBAnCE  «=s>334— COHPLIAncX  WITH 

Watchman  Clause— What  Constitutes. 
When  the  insured  had  employed  two  com- 
petent watchmen  and,  in  good  faith,  Instructed 
them  to  carefully  watch  tbe  property  and  to 
guard  against  fire,  both  by  day  and  by  night, 
the  omdition  of  the  "watchman  clauae''  la  the 
policy  was  foUy  eonpUed  with  on  tbe  part  of 
tlie  insured. 

[Ed,  Note^For  other  cases,  see  Insurance, 
Cent  Dig.  M  847-^  S>066;  Dec.  Dig! 
«=»384.] 

2.  Inbubance  «=3GS8-^Pboof  or  Loss— Pbo- 

TX8I0NS  OF  FOUOT— WAITEB. 

Regardless  of  tbe  clause  a  policy  that 
no  officer,  agent  or  other  repreaentative  of  the 

Insurance  company  shall  have  the  power  to 
waive  any  of  its  provisions  or  conditions,  where 
other  proofs  than  those  requited  in  the  policy 
are  accepted  by  an  agent,  authorized  to  adjust 
a  loss,  tbe  company  will  be  deemed  to  have 
waived  the  provisions  of  the  policy  fixing  the 
manner  of  making  proof  of  loss. 

[Ed.  Note.— For  other  cases^  see  Insuraaoe, 
Cent  Dig.  H  Ut82-1880,  140fi;  Deo.  Dig. 
66&] 

8.  Appbai,  JlNd  Euob  «=E>10eO— Obound  roB 
Bbvbbsal— Misconduct  of  Counsel. 

A  judgment  should  never  be  reversed  by 
reason  of  misconduct  of  counsel  at  the  trial, 
unless  the  appellate  court  is  of  tiie  opinion 
such  misconduct  had  prevailing  InBuence  upon 
the  jury,  to  tbe  detriment  of  appellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  4135 ;  Dec.  Dig.  ^1060.] 

Appeal  from  District  Court,  Staosbraie 
County ;  WUltam  W..  Woods,  Jndga 

Action  by  E.  I.  nieriault  against  tiie  CftU- 
fornla  Insurance  Company  of  San  Franclscq, 
a  corporation.  F)rom  a  Judgment  £ot  plain- 
tiff, d^endant  appeals.  Affifmed. 

James  A.  Wayne,  of  Wallace,  fw  appellant. 
J<^  P.  Gray,  of  Ooenr  d'Alene^  for  respond- 
ent • 

HOBOAN,  J.  On  July  26,  1913,  appellant, 
in  consideration  of  Issued  and  delivered 
to  respondent  Its  certain  policy  of  fire  Insur- 
ance in  the  sum  of  fl,500;  hereby  It  Insured, 
for  a  period  oC  one  year,  a  certain  building, 
togetha  with  mining  and  power  machinery, 
tools,  equipment  housdiold  goods,  and  sup- 
plies therein  ctmtaine^  being  the  property 
of  respondent.  Another  p(^cy  in  the  sum  of 
$1,500  was  written  by  the  Springfield  Fire 
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&  Harlne  Inmiiance  Company  of  Springfield 
upon  the  same  property,  and  these  policies 
were  so  drawn  that  the  loss,  If  any  occnrred, 
would  be  apportioned  between  thB  compa- 
nies. On  the  23d  day  of  Angust,  1913,  the 
combustible  portion  of  the  Insured  property 
wns  destroyed,  and  the  IncombustiWe  por- 
tion was  more  or  less  damaged,  by  fire.  An 
action  upon  the  policy  in  this  case  was  com- 
menced, and  it  was  alleged  in  the  cwnplalnt 
that  respondent's  loss,  due  to  the  destruction 
of  the  property  covered  by  the  two  policies, 
amounted  to  $2,737^.  Judgment  was  prayed 
for  against  the  appellant  in  the  sum  of  $1,- 
868.05,  and  the  trial  resulted  In  a  verdict  and 
judgment  In  favor  ot  respondent  and  against 
appellant  in  the  sum  of  $1,258.23,  from  which 
judgment  this  appeal  has  been  prosecuted. 

The  assignment  of  errors  cou  tains  24  aipeo- 
Iflcations,  wUch  may  tw  grouped  under  four 
heads: 

(1)  The  action  of  the  court  In  denying  the 
motion  for  a  nonsuit  and  in  denying  the  mo- 
tion for  a  directed  verdict,  which  motions 
were  made  upcm  the  grounds  that  the  provi- 
sions of  the  policy,  with  reference  to  keeping 
a  watchman  upon  duty  and  with  refer^ice  to 
rendering  written  and  verified  proof  of  loss 
within  60  days,  had  not  been  complied  with 
by  respondent 

(2)  The  action  of  the  court  In  giving  cer- 
tain Instructions  to  the  Jury  relative  to  waiv- 
er of  notice  and  verified  proof  of  loss  upon 
the  ground  that  respondent,  as  contended  by 
appellant,  relied  upon  a  compliance  with  the 
provisions  of  the  policy  and  not  upon  a 
waiver  thereof. 

(3)  The  actldu  of  the  court  in  instructing 
the  Jury  relative  to  the  watchman  clause  in 
the  policy;  It  being  contended  by  the  appel- 
lant that  the  court  misdirected  the  Jury  as 
to  the  law  ai^licable  thereto. 

(4)  The  action  of  the  court  In  permitting 
counsel  for  respondent  to  make  remarks  in 
the  presence  of  the  Jury  which.  It  Is  contend- 
ed by  appellant,  were  prejudicial  to  Its  rights 
and  amounted  to  misconduct  upon  the  part 
of  respondent's  counsel. 

The  respondent  is  the  owner  of  a  mine  in 
the  operation  of  which  the  Insured  property 
Was  used.  A  few  days  before  the  fire,  work 
at  the  mine  and  power  house  was  suspended, 
and  reqwndent  went  to  his  home  at  Avery, 
Idaho,  aiMmt  eight  miles  distant  from  the 
property  in  question.  Before  going  be  em- 
ployed two  men,  Pressie  and  Snyder,  to  act 
aa  watchmen,  agreed  to  pay  them  a  dollar  a 
day  each  for  their  services  in  that  behalf, 
and  instructed  them  to  keep  continual  watch 
and  to  be  very  careful  in  regard  to  fire. 
There  was  a  quantity  of  debris  In  the  tunnel 
of  the  mine,  and  respondent  also  employed 
Pressie  and  Snyder  to  remove  It,  agreeing  to 
pay  them  the  sum  of  $10  for  that  work. 

The  insured  property  was  located  about  300 
feet  from  the  portal  at  the  tunnel  and  about 
1.000  feet  from  the  cabins  where  the  men 
lived,  and  could  not  be  seen  either  trom  the 


tunnel  or  the  caUns.  The  Are  occurred  about 
noon,  while  the  mea  were  at  their  cabins  at 

dinner. 

The  policy  contains  the  following  clause: 
"It  Ib  warranted  by  the  insured  that  when- 
ever any  of  the  following  named  parts  of  the 

Slant  described  in  this  policy,  to  wit,  power 
ouse,  is  .idle  or  not  in  operation  from  any 
cause  whatBoever,  competent  watchmea  diaO  be 
employed  and  due  diligtmce  used  to  keep  a  con- 
tinuous watch  both  day  and  aight  in  and  im- 
mediately about  said  part  of  the  plant.  If 
any  of  tne  above-named  parts  is  idle  or  not  in 
operation  for  a  period  of  more  than  thirty  (30) 
days  without  the  written  conseot  of  this  com- 
pany, this  policy  shall  be  void." 

It  is  not  contended  by  appellant  that  the 
men  who  were  employed  as  watchmen  were 
Incompetent,  but  it  la  earnestly  urged  that 
their  employment  to  clean  out  the  tunnel 
was  inconsistent  with  their  employment  aa 
watt^men;  that  they  could  not  fulflll  their 
contract  to  remove  the  debris  from  the  tunnel 
and  continuously  watch  the  Insured  property. 
The  testimony  does  not  bear  out  this  con- 
tention. Tlie  work  In  the  tunnel  was  not  ot 
such  a  nature  as  to  require  the  presence  of 
both  men  (the  testimony  shows  that  the  ma- 
terial was  removed  with  a  wheelbarrow); 
neither  was  the  Job  at  such  magnitude  as  to 
require  the  absence  of  either  of  them  from 
the  insured  property  for  a  great  length  of 
time.  Snyder  testified  on  crosa-eiamlnatlon 
as  follows: 

"Q.  How  many  days,  after  Mr.  Theriault  left, 
did  you  and  Mr.  Pressie  work  together  in  the 
tunnel?  A.  Oh,  just  as  )t  happened;  might 
work  there  an  hour  or  so,  you  know,  kept  fuss- 
ing around,  not  hired ;  we  could  take  our  time. 
Vfe  could  have  taken  it  out  in  a  day  workiag 
the  four  hours." 

[1]  Numerous  decisions  have  been  cited 
by  both  appellant  and  respondent  to  assist 
the  court  In  construing  what  is.  known  as  the 
"wat<4unan  clause"  In  a  policy  of  Insurance. 
While  there  appears  to  be  considerable  coo- 
filct  of  authority  upon  this  point,  a  careful 
examination  of  the  decisions  will  demon- 
strate that  the  conflict  is  more  apparent  than 
real,  and  that  the  question  presented  Is  one 
of  fact  rather  than  of  law.  In  the  case  ot 
Rankin  v.  Amazon  Ins.  Co.,  89  CaL  203,  26 
Pac.  872,  23  Am.  St  Rep.  460,  cited  by  appel- 
lant, wherein  It  was  held  that  the  require- 
ments of  the  "watchman  clause"  in  an  insur- 
ance policy  had  not  been  complied  with,  the 
court  said: 

"It  is  not  a  case  of  mere  negligence.  If  a 
loss  is  occasioned  by  the  mere  fault  or  negli- 
gence of  the  watchman,  unaffected  by  fraud  or 
design  on  the  part  of  the  insured,  it  is  within 
the  protectioo  of  the  policy ;  but,  to  entitle  the 
insured  to  recover,  it  must  appear  that  he  has 
in  good  faith  employed  a  watchman  to  perform 
the  duties  required  by  the  terms  oi  the  wai^ 
ranty." 

In  case  of  McGammon  v.  Millers'  Nat.  Ins. 
Co.  of  Illinois,  171  Mo.  143,  71  S.  W.  100,  9« 
Am.  St  Rep.  778,  it  is  said: 

"Under  the  contract  in  questioii,  did  tfae  in- 
sured warrant  that  tfae  watchman  would  nev» 
Delect  hia  duty?  It  is  no  defense  to  a  suit 
on  a  fire  policy  that  the  fire  resulted  from  the 
negligence  of  the  insured.  Negligence  or  car** 
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lessness  is  one  of  the  risks  Inaand  oiaiiut,  and 

negligence  of  the  watchman  is,  in  fact,  all  that 
can  be  made  oat  of  thia  point" 

The  court.  In  case  of  Burlington  Ins.  Co. 
Y.  Cbffman.  13  Tftx.  CIt.  App.  439,  85  8.  W. 
406,  said: 

"Upon  very  plain  principles,  the  courts,  while 
requiring  a  strict  compliance  with  a  warranty 
in  insurance  contracts,  will  not  exact  perform- 
ance beyond  its  terms.  What  was  required  Iq 
this  instance  was  that  the  insured  should  keep 
a  watchman  on  duty  upon  the  premises  at 
night.  The  agreement  was  compiled  with  when 
he  employed  and  kept  such  a  servant  upon  the 
premises  as  a  night  watchman,  provided  he  ex- 
ercised  reasonable  care  in  the  selection  and  re- 
tention of  the  person  foe  that  employment. 
•  •  •  A  failure  to  comply  with  the  provi- 
sion would,  we  think,  have  existed,  if  it  had 
been  shown  that  the  insured  had  notice  of  any 
unfitness  of  the  watchman,  or  had  not  observed 
ordinary  care  in  employing  and  keeping  him." 

See,  also,  Sierra  H..  B.  ft  H.  Ca  t-.  Hart- 
ford Fire  Ins.  Co.,  76  CoL  236,  18  Faa  267; 
BfcGannon  t.  Mldu  BliUen'  Mutual  Fire  Ins. 
Gb.,  127  HiCh.  e86,87  N.  W.  ei,64Ii.R.A. 
739,  80  Am.  St  Bep.  001 ;  Einaas  Iflll  Own- 
ers* ft  MCgs.'  Mat  Fire  Ins.  Co.  t.  UetcaU, 
SO  Kan.  383,  53  P&c,  68;  Hanover  Fire  Ina. 
Co.  T.  Gustlii,  40  Netk  828,  DO  N.  W.  S75; 
Phcenlz  Aamr.  Co.  Coflman,  10  Tez,  Oiv. 
Appu  631,  32  S.  W.  8ia 

Hie  jury  was  amply  Justified  in  finding 
frtmi  tbe  evidence  In  this  case  tbat  reqtond- 
oit  In  good  fiUth,  en^i^ed  two  competent 
watchmen  and  Inatructed  them  to  carefully 
watch  the  property  and  guard  against  fire, 
both  by  day  and  by  night,  and  that  their  oth- 
er employment  was  not  of  such  a  nature  as 
to  into^re  with  the  full  and  complete  die- 
charge  of  their  duties  in  that  btfialf.  Having 
done  this,  the  condition  of  the  "watchman 
dause"  In  the  policy  was  convlleil  with  on 
reepondent's  part 

[2]  The  contentl<m  of  counsel  for  appellant 
that  the  court  erred  In  Instructing  the  Jury 
relative  to  waiver  of  notice  and  verified  proof 
of  loss,  for  the  reason  that  respondent  relied 
upon  a  compliance  rather  than  upon  a  waiver 
of  the  provisions  of  the  policy  with  respect 
thereto,  also  that  the  adjuster  was  not  au- 
thorized to  waive  the  reQuIrements  at  the 
policy  relative  to  notice  and  proof  of  loss, 
do  not  appear  to  us  to  be  meritorious. 

In  paragraph  10  of  the  complaint  It  is  al- 
leged, after  stating  that  the  respondent  made 
out  an  Inventory  of  the  property  which  was 
destn^ed  by  fire  and  delivered  It  to  one 
Partridge,  who  was  the  agent  and  adjuster 
and  oCBcer  of  appellant  that  after  Partridge 
liad  examined  pictures  of  the  buildings  and 
machinery,  and  had  viewed  the  ruins  of  ttte 
property  where  the  fire  occurred,  he  (the 
re9oiident)  Inquired  of  ^rtrldge  whether 
tliere  were  any  otiier  or  furtlier  documents 
or  papers  which  he  should  prepare  or  any 
otber  or  farther  notioes  which  he  should  give 
or  anyUilng  whi<A  he  should  do  In  addition 
to  what  he  had  already  dome  In  connection 
wittt  maUng  proof  of  Ion;  and  it  Is  farther 
aUesed: 
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"The  said  Partridge  thereupon  stated  that 
the  plaintiff  need  not  give  any  other  or  furOier 
notice  or  proof  of  loss,  and  that  the  docmnents 
and  papers  and  notices  which  the  nlaintifC  had 
already  given  were  ample  and  sruDclent  and 
thereupon  npressly  waived  to  this  plaintiff 
the  giving  of  any  other  or  further  notice  or 
proof  loss,  and  that  the  notice  and  proof 
already  furnished  was  all  that  was  necessary 
and  was  in  itself  sufficient.  •  *  •  " 

While  there  is  conflict  In  the  evidence  as 
to  what  took  place  between  reqrandent  and 
the  adjuster,  there  Is  sufficient  testimony  to 
fully  sustain  the  allegatlona  of  said  tenth 
paragraph  of  the  complaint 

The  policy  eontalda  the  usiml  provision 
that  no  oflteer,  agent  cw  oOtw  representative 
of  the  Insurance  company  shall  have  power 
to  waive  any  of  Its  provisions  or  conditions, 
and  provides  that  the  Insured— 
"within  60  days  after  the  fire,  anless  such 
time  is  extended  in  writing  by  this  company, 
shall  render  a  statement  to  this  company,  sign- 
ed and  sworn  to  by  said  insured,  stating  the 
knowledge  and  belief  of  the  insured  as  to  the 
time  and  origin  of  the  fire,  the  interest  of  the 
insured  and  all  others  In  the  property,  the  cash 
value  of  each  item  thereof  and  the  amount  of 
loss  therein,  all  Incumlmnces  thereon,  all  other 
insurance,  whether  valid  or  not,  covering  any 
of  said  property,  and  a  eopy  of  all  the  descrip- 
tions and  schedules  in  all  policies,  and  changes 
in  the  title,  use,  occupation,  location,  posses- 
sion, or  exposure  of  said  property  since  the  ls< 
suing  of  this  poUcy,  by  whCHn  and  for  what 
purpose  any  bulldiiw  herein  described  and  the 
several  parts  thereof  were  occupied  at  the  time 
of  fire.   •   •   • " 

Begardlesa  of  the  clause  in  a  policy  that 
no  officer,  agent,  or  other  represeotaUve  of 
the  Insurance  company  shall  have  power  to 
waive  any  of  Its  provisions  or  conditions, 
where  other  proofs  than  those  required  In 
the  policy  are  accepted  by  an  agent,  author- 
ized to  adjust  a  loss,  the  company  will  be 
deemed  to  have  wAlved  the  provisions  of  the 
policy  fixing  the  manner  of  making  proof  of 
loss. 

This  court  said  in  the  case  of  S.  Idaho  Ad- 
ventlsts  V.  Hartford  F.  Ins.  Co..  26  Idaho, 
712,  14S  Pac.  502,  as  follows: 

"The  record  shows  that  the  proof  of  loss  was 
not  made  within  60  days  after  tiie  fire,  and 
the  question  will  be  presented  on  a  retrial  as 
to  whether  the  failure  to  make  such  proof  pre- 
cludes a  recovery  in  this  case.  The  evidence 
offered,  showing  or  tending  to  show  a  waiver 
by  the  company  of  making  the  proof  of  loar- 
within  the  60  days,  ought  to  be  received  on 
the  triaL" 

In  case  ot  Queen  of  Arkansas  Ins.  Co.  v. 
taster,  108  Ark.  261.  166  a  W*  848,  it  was 
said: 

"When  appellant's  adjuster.  In  response  to 
appellee's  inquiry,  said  that  he  had  'all  the 
proof  he  wanted,'  this  was  a  waiver  of  any 
further  proof  of  loss  on  the  part  of  appellant, 
notwithstanding  the  nonwaiver  agreement.  It 
was  equivalent  to  sas^g  to  the  appellee  that 
appellant  was  satisfied  as  to  his  loss  and  had 
all  the  information  pertaining  thereto  that  ap- 
pellant desired." 

In  case  of  Ohio  Farmer's  Ina  Co.  v.  Glaze, 
55  Ind.  App.  147,  101  N.  E.  734,  It  Is  said : 

"A  stipulation  la  a  policy  that  'no  agent  has 
power  to  waive  any  condition  of  this  contract 
unless  by  written  indorsement  thereon,'  refers 
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to  eoAdltioni  essential  to  make  the  contract 
obligatory  and'  binding:  between  the  parties  in 
the  first  instance,  and  to  its  continuing  force 
and  obligation  till  loss  occurs,  but  does  not 
refer  to  atipttlationa  requiring  the  assured  to 
make  proof  of  loss  in  a  special  manner,  and 
such  stipulations  may  tw  waived  by  an  agent 
without  indorsement.  *  •  •  Although  an  in- 
surance policy  on  its  face  prohibits  any  agent 
from  waiving  any  of  its  conditions,  where 
other  proofs  than  those  required  in  the  policy 
are  accepted  by  an  agent  ot  the  company,  duly 
authorized  to  act  with  reference  to  that  sub- 
ject, the  company  will  be  deemed  to  have  wbIt- 
ed  tiie  proof  required  by  the  policy." 

See,  also,  Stevens  t.  Gltlxens'  Ins.  G(k»  60 
Iowa,  29  N.  W.  760;  Prussian  Nat  Ins. 
Co.  T.  meison,  80  Ind.  App.  289,  64  N.  E. 
102 ;  Oennanift  Fire  Ins.  Co.  t.  Pltciher,  160 
Ind.  892,  64  K  B.  921,  66  N.  B.  1008;  Block 
T.  Des  Moines  Ins.  Oo.,  106  Iowa,  80, 75  N.  W. 
688;  Minneapolis  Fire  ft  Hartne  Mut  Ins. 
Go.  T.  FnltK,  72  Ark.  365.  80  S.  W.  676;  Han- 
over Fire  Ins.  Co.  t.  Onstin,  supra. 

[S]  The  actlmi  of  the  trial  court  In  pennit- 
tlng  counsel  tor  reqrandent  to  make -certain 
remarks  in  the  presence  of  the  jury  Is  as- 
signed as  error,  and  It  is  contended  that 
these  remarks  were  luejndlclal  to  the  rights 
of  appellant  and  amounted  to  misconduct 
upon  the  part  ot  respondent's  counsel.  A 
careful  examination  of  the  record  has  con- 
vinced us  that  tlie  contoct  ot  oounsd  com- 
plained of  did  not  prejudice  the  cause  of  ap- 
pellant in  the  minds  of  the  Jurors.  While 
Judgments  have  been  reversed  by  reason  of 
the  misconduct  of  counsel  at  the  trial,  this 
should  never  be  done,  unless  the  appellate 
court  Is  of  the  opinion  sucli  misconduct  had 
prevailing  Influence  upon  the  Jury,  to  the 
detriment  of  appellant 

We  find  no  error  in  Oie  record  and  the 
judgment  is  therefore  affirmed.  Costs  are 
awarded  to  respondent. 

SULUVAN,  O.  J.,  and  BUDGE,  ooncor. 


THERIAULT  v.  SPRINGFIELD  FIRE  & 
MABINB  INS.  CO.  OP  SPRINGFIELD. 

(Supreme  Court  of  Idaho.    Jua«  8,  1915.) 

Appeal  from  District  Court,  Shoshone  Coun- 
ty; IVilliam  W.  Woods,  Judge. 

Action  by  E.  I.  Theriault  against  the  Spring- 
field Fire  A  Marine  Insurance  Company  of 
Springfield,  a  corporation.  From  judgment  for 
plalnnfF,  defendant  appeals;  Affirmed. 

James  A.  Wayne,  of  Wallace,  for  appellast 
J<An  P.  Gray,  of  Coeur  d'Alena,  for  respondent 

MORGAN,  J.  This  Is  an  action  upon  the  pel- 
icy  of  insurance  mentioned  in  case  of  Theriault 
V.  California  Insurance  Co.  of  San  Francisco, 
140  Pac.  719,  written  to  insure  the  same  proper- 
ty covered  by  the  policy  in  that  case.  The  two 
cases  were  consolidated  for  trial  in  the  dis- 
trict courL  Judgment  was  awarded  in  favor  of 
respondent  against  this  appellant  in  tbe  sum  of 
$1,258.1!3,  from  which  this  appeal  was  prose- 
cuted. By  stipulation  of  counsd  the  cases 
were  consolidated  for  tho  purpose  of  appeal. 

Tbe  facts  ln  the  two  cases- are  identical;  and 
.upon  tbe  autliority  of  the  said  case  of  Theriault 


T.  California  Insurance  Co.  of  San  Franciaeo, 
supra,  the  judgment  in  this  case  is  affirmed. 
C<wts  are  awarded  to  respondent 


BUBLE  et  aL  v.  BUSBT. 

(Supreme  Court  of  Idabo.   June  9,  1915.) 

1.  Phtsiouns  and  Sdboeonb  «»18— Maz.- 

PBAonCI— NKGUOBNGB— BUBDEN  OF  PBOOV. 

Where  an  acti(m  Is  brought  to  recover 
damages  on  account  of  the  wrongful,  negligent, 
and  careless  leaving  of  a  sponge  in  tbe  al>- 
domen  of  a  patient,  and  on  account  of  the 
negligence  of  defendant  in  permitting  said 
sponge  to  remain  in  said  patient's  abdomen  an 
intestinal  obstruction  was  created,  resulting  Id 
a  partial  closing  of  a  portion  of  tbe  intestinal 
canal,  and  causing  a  partial  paralysis  and  ob- 
structions thereof,  and  by  resson  of  such 
wrongful  and  negligent  acts,  and  for  no  other 
reason,  and  as  a  direct  result  thereof  the  pa- 
tient died,  it  is  incumbent  upon  tbe  plaintiff 
to  prove  said  allegations  by  a  preponderance 
of  the  evidence,  and  show  that  the  presence  of 
Said  sponge  in  the  abdomen  of  the  patient  was 
the  direct  and  proximate  cause  of  the  death 
of  the  patient 

[Ed.  Note.— For  othw  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  fS  34-41,  43-46,  48; 
Dec.  Dig.  ^18.] 

2.  PHTBICIAHS  AITD  StTBOVONS  ^18— Mai.> 

PBAoncB— Peoxiuatx  Cause  or  Death— 

SUFTICIBWCT  or  EVIDKKOE. 

Held,  that  the  evidence  is  sufficient  to 
show  that  the  adhesive  condition  of  the  intes- 
tines of  the  patient  cansed  her  death,  and  that 
such  adhesive  condition  was  not  caused  by  the 
prince  of  a  sponge,  and  that  tbe  evidence  is 
sufficient  to  support  the  verdict  ot  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  SI  94-41,  48-46,  48; 
Dee.  D^.  «=»18.] 

8.  RKrUBAL  OF  iNBTBUCnONS. 

field,  that  the  coort  did  not  err  in  gtvlng 

or  refusing  to  ^ve  certain  instructlona 

4.  AFPEAL  AKD  EBBOB  <t=9l058~PHTSIOZAm 
AND   StJBOBONS  «s»l&— HABMUSS  £bBO»— 

EzcLUSioii  ov  BvxDBNOB— Issues. 

Held,  that  the  court  did  not  err  In  refus- 
ing to  admit  certain  evidence. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  419674200^201.  4206; 
Dec  Dig.  ft=»lCio8;  Physicians  and  Surgeons, 
Cent.  mg.  Si  34-41,  43,  48;  Dec  Dig.  ^jl!] 

Appeal  from  District  Ck>urt  Kooteoal 
County;  Robert  N.  Dunn,  Judge. 

.^ilon  by  Leonard  Ruble  and  others 
against  John  Busby.  From  a  judgment  for 
defendant,  plalntlffli  awcaL  Afflnned. 

Jcbn  P.  Gray  and  Frank  M.  McCarthy, 
both  of  Ccenr  d'Aloie,  tor  aivellanta  Black 
&  Wwnette  and  C.  I*.  Hitman,  all  ot  Ooeur 
d'Alcne,  tor  respond«it 

SULLI7AN,  C.  J.  This  action  was  brought 
by  Ruble,  the  surviving  husband  of  DoUie 
May  Ruble,  and  John  Grove,  the  surviving 
father  of  decedent  against  tbe  rewondent 
who  la  a  practicing  physician  at  Ogbot 
d'Alene,  tw  malpractice  and  negUgence,  and 
It  la  alleged  that  tbe  negligence  on  the  part 
of  the  respondent  caused  the  death  of  DoUle 
May  Ruble.  '  It  Is  allseed  that  in  performlxig 
a  surgical. operation  on  aald  deceased  to  z»> 
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mon  tha  orarla^  lUl<vlRn  tabsi^  and  Tert- 
fonn  appendix  tte  defendant  oegU  gently  pet- 
mltted  a  gauw  or  chooaeetoth  sponge  to  re- 
■Mdn  In  tile  abdonen  of  ttae  decedent  at  tbe 
ooncliudon  of  aald  <vaatlon,  and  tliat  tbe 
negligent  tearing  of  aald  sponge,  as  afore- 
said, directly  resDlted  in  tbe  Oeatb  of  aald 
patient 

In  bis  anaw^  tbe  reapondent  doiied  that 
lu  aegUffoitly  or  in  any  manner  or  at  all 
left  tbe  alleged  wmgn  or  aaj  •ponge  in  the 
abdomm  of  said  patient*  and  daded  that 
said  aponge  bebic  ao  lett  or  permttted  to  re- 
main In  tbe  abdomen  of  aaid  DolUe  Mar  Bn- 
ble  was  the  direct  cause  of  her  death,  and 
denied  spedflcallj  all  allegatl<Kia  of  ne^ 
gnoe  In  tbe  performance  of  tbe  operatLon, 
as  charged  in  the  eomplaint,  and  as  an  af- 
flrmatlTa  answer  and  defense  alleged  tbe 
facta  as  to  his  education,  quallflcationa, 
training,  and  experience  as  a  medical  prac- 
titioner, and  red  tea  farther  facta  with  ref- 
eraue  to  tile  said  operation  and  his  dismiss- 
al from  tbe  caae  on  the  ninth  day  after  the 
operation. 

.  Upon  the  iasms  thus  made  the  canae  was 
tried  b7  tite  eonrt  with  a  Jury,  and  a  tw- 
diet  was  rendered  against  tbe  rialntlfflt  and 
In  faTor  of  the  deftedant,  and  Jndgmmt  was 
ottered  acoordln^.  A  motion  for  a  new 
trial  was  denied,  and  tbe  appeal  is  from  the 
jadgnunt  and  order  denying  a  new  triaL 
The  aaslgomflnta  of  error  are  based  on  the 
action  of  the  court  In  entering  Judgment  and 
in  denying  tbe  mothm  for  a  new  trial,  and 
tlie  giving  and  refusing  to  give  oertabi  In- 
atmctions,  and  also  in  refnsing  to  admit  cer- 
tain offered  evidence. 

Aivdlants  state  in  th^  brief  that  there  la 
TW7  little  controreray  regarding  the  facts, 
and  very  little  conflict  in  the  testimony  of 
tbe  case,  while  it  ia  cmtended  by  counsel  for 
reqxmdent  that  upon  the  principal  iasue 
made  by  the  Readings  the  eridMioe  Is  very 
ocBiflictlng. 

[1, 2]  The  record  shows  that  tbe  defisndant 
has  been  a  practicing  physician  and  surgeon 
for  28  years,  and  is  a  graduate  of  McOlll 
UnlTeralty,  Montreal,  Canada,  and  that  that 
school  la  a  well-recognlaed  medical  Instita- 
ti<Hi;  that  be  baa  takm  aevn-al  postgradu- 
ate courses  In  the  leading  medical  instltn- 
tions  ot  the  country;  and  that  he  baa  been 
engaged  in  the  practice  of  his  profession  as 
a  general  practitlons-  and  surgeon  for  12 
years  ia  Idaho. 

Jtke  following  fbcta  appear  from  tbe  rec- 
ord: ^nte  reapondent  waa  first  consnlted  by 
Mrs.  Buble,  the  decedent,  and  who  will  here- 
after be  referred  toaatbedeoedoitorpatlait, 
on  Octobw  21,  lALl,  concerning  ber  malady 
for  which  the  operation  in  queatlcm  was  per- 
fopmed.  At  that  Ume,  and  at  the  time  of 
the  snbsequrat  otmaaltationB,  she  had  an 
amemic  complexion,  was  emadated,  and  ex- 
tr«nely  nerroua.  She  Informed  the  reqrand- 
ent  that  several  years  prior  to  aaid  consol- 
-tatlon  abe  had  -an  attack  ot  indamaathn  ef 


the  bowels  and  peritonitis  lasting  for  sever- 
al weeks,  and  that  she  had  never  been  weAl 
since;  tiiat  she  bad  trouble  an  the  time  with 
constipation.  The  respondent  made  an  exam- 
ination of  tile  deoedait,  and  then  adTlaed 
ber  tiut  abe  could  not  obtain  rCUet  until  an 
cqperatton  was  performed  to  remove  the  pus 
tubes.  She  Informed  reapondent  at  tbat  time 
thatf  other  physicians  bad  also  advised  an  op- 
eration. She  again  visited  respondent  on 
February  28,  1912,  when  ber  physical  condi- 
tion and  appearance  wu»  aboi^  tbe  same  as 
at  tiie  first  exanrtnaUon.  She  again  conanlt- 
ed  reqwndoit  on  March  9i  1812,  and  her  con- 
dition was  aboub  tbe  same,  and  again  on 
May  4,  ins.  At  tbat  time  abe  stated  to  re- 
apcmdent  that  die  deibed  to  have  an  opera- 
tion perfnrmed.  On  tiie  8th  or  7tb  of  May, 
1913,  she  again  consulted  respondent,  and 
again  Informed  him  that  abe  desired  to  have 
tbe  operation  performed.  Tbe  matter  was 
therwfter  explained  to  tiie  aiv^nt  Buble^ 
and  he  informed  the  respondent  that  be  left 
the  matter  wholly  with  tbe  decedent  The 
decedent  arranged  to  go  to  the  Ooenr  d'Alene 
Hoepital  for  tbe  operation,  and  went  there 
on  the  evening  of  May  1^  191S,  wbcn  the 
usual  preliminary  precautions  were  taken. 
Drs.  Hunter  and  Dwyer,  two  regular,  prac- 
ticing i^sldans  €£  OoBur  d'Alen^  assisted 
in  the  operation. 

It  Is  not  cont«ided  tbat  reeiKradent  was 
guilty  of  any  negligence  in  the  performance 
of  said  ofieraUon,  with  tbe  mention  that  he 
was  negligent  in  that  be  failed  to  remove  one 
ot  tiie  sponges  used  In  said  opnration  from 
the  abdomen  of  the  decedent  Bewondent 
in  his  testimony  states  the  condition  in  whldi 
he  found  tile  Intestines  and  all  <tf  tiie  organs 
in  that  part  of  the  abdomen.  He  fCund  tbem 
all  bound  together  by  adhesions,  and  teati- 
fled  as  follows: 

"In  this  mass  of  adhesions  on  the  rfi^t  tide 
there  was  a  loop  of  the  small  intone  that 
came  down  and  waa  connected  Into  this  man 
of  adhesions.  Tbat  showed  positiTely  in  the 
first  place  where  tbe  attach  of  peritonitis  that 
Mrs.  Buble  bad  eight  years  ago  originated 
from.  It  originated  from  the  ruptured  tube, 
and  the  tube  ruptured  was  the  right  tube  of  the 
ovary.  By  this  attack  of  inflaoimatioQ  of  the 
bowels,  part  of  the  bowels  had  become  caught 
in  the  adhesions,  and  had  remained  there  from 
the  time  she  had  this  atta(A  ot  peritonitis  until 
she  had  this  operation." 

Witness  then  testifies  that  be  loosened  and 
broke  up  said  adhesions.  But,  as. before  stat- 
ed, there  la  no  negligence  charged  as  to  tbe 
performance  of  said  operation,  except  that  of 
not  removing  aald  Bpong&  After  the  opera- 
tion had  been  performed,  and  the  Incision 
waa  alMut  to  be  closed,  Dr.  Dwyer  said  to 
the  respondent  In  a  low  voice  tbat  tbe  nurse 
bad  reported  that  a  aponge  was  missing. 
The  respondent  testified  that  he  did  not  hear 
the  nurse  make  the  statement,  but  beftrd 
what  Dr.  Dwyer  said,  and  testified  as  fol- 
lows: ■ 

"I  stopped  right  then  and  went  over  this 
abdomen  carefully:  I  went  over  every  part  of 
the  abdomen;  and  there  waa  no  oonaien  fOr 
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U17  apon^e  to  be  In  that  aMomen  at  all,  bat  I 
went—now,  remember  the  bowels  in  that  wo- 
man were  in  &  horizontal  positioD,  as  bowels 
Daturally  come  down  and  filled  the  pelvis— filled 
the  lower  part  of  the  pelvis  and  resumed  their 
natural  position.  I  put  my  hand  down  and  went 
over  the  pelvic  r^on;  went  over  the  lower 
part  of  the  abdomen,  and  satisfied  myself  posl- 
tivelv  that  there  was  no  sponge  there.  I  said 
to  Dr.  Dwyer,  *I  know  there  Is  no  sponge 
there.'  I  took  soffident  time:  there  w*s  no 
occasion  to  be  in  a  hurry.  *  •  •  After  I 
satisfied  myself  positively  that  there  was  no 
sponge  there,  I  proceeded  to  close  the  abdomen 
in  the  usual  way.  *  «  *  There  was  no 
sp<Hige  used  in  the  abdomen,  unless  It  had  a 
forceps  attached.  Q.  You  used  forceps  that 
day  on  every  small  mop  or  sop  epon?e  yoa 
Inserted  in  tiiat  abdomen?  A.  Tes;  it  was 
necessary  to  do  so  if  you  are  going  to  use 
sponges  at  alL  If  yoo  put  a  sponge  in  with 
your  hand,  if  you  have  the  sponge  in  your  fin- 
gers, It  naturuly  would  obstruct  the  view;  ft 
was  necessary  to  use  forceps  on  the  sponges 
because  you  could  not  see  what  you  were  doing 
if  yoa  used  your  hand.  Q.  Wbat  was  the 
size  of  those  forceps  attached  to  this  mop 
sponge?  A.  The  regular  sponge  forceps— the 
sponge  forceps  used  at  this  hospital;  we  had 
two  pairs  of  sponge  forceps,  they  are  about  15 
inobes  long;  the^  are  the  long  LToung?]  for- 
ceps with  the  Smith  opening." 

Dr.  Dwyer,  who  assisted  In  the  operatiou. 
testified  on  this  point  as  follows: 

"Q.  Did  Dr.  Busby,  on  the  day  of  this  oiwra- 
tion*  nse  any  of  these  small  sponges  without 
their  being  used  by  means  of  one  of  these  for- 
ceps, as  you  have  explained?  A.  None  inside 
of  toe  abdominal  cavity.  Q.  tf  he  used  them, 
where  did  he  use  them  without  being  fastened 
to  forceps?  A.  On  the  outside  of  the  abdomi- 
nal cavity  entirely.  Q.  In  wbat  part  of  the 
(deration?  A.  During  the  opening  of  the  ab- 
dominal wall  and  during  the  removal  of  the 
appendix,  when  it  was  brought  up  outside  of 
the  abdomen.  Q.  Did  Dr.  Busby,  at  the  time 
of  the  performance  of  this  operation,  at  any 
time  place  one  of  these  small  sponges  inside  of 
the  abdominal  cavity  of  Mrs.  Butue  and  leave 
it  there  for  any  length  of  time?  A.  He  did 
not  Q.  Did  he  place  one  of  this  kind  of  sponge 
in  the  abdomen  of  Mrs.  Buble  at  any  time 
without  it  being  clamped  to  one  of  these  for- 
ceps? A.  He  did  not.  Q.  Was  your  position 
and  were  your  duties  such  that  you  would  see 
what  he  vaa  doing?  A.  I  could  see  ereryUdng, 
and  did  ate  eTe^thing,  I  beUcrre." 

Dr.  Dwyer  also  teatifled  that  the  nurse  re- 
ported about  or  at  the  time  the  Indalon  waa 
about  to  be  closed  up  that  there  waa  one 
qwnee  short,  and  that  he  did  not  think  the 
respondent  heard  what  the  nurae  had  aald, 
and  he  (Dwyer)  repeated  It  to  him.  At  that 
time  the  operation  was  practically  completed, 
with  the  exception  of  closing  the  Incision. 
Dr.  Dwyer  further  testified  as  follows: 

"Q.  State  what  was  done  by  you  or  Dr. 
Bnsby  after  that  time,  after  the  sponge  was 
reported  missing.  A.  Dr.  Busby  inserted  bis 
hand  in  tfae  abdominal  cavity  and  made  a  thor- 
ough sean^.  Q.  State  what  he  did.  A.  He 
made  a  search  of  the  entire  field  of  operation. 
All  through  the  pelvic  cavity,  as  far  as  I  could 
see  from  the  position  of  his  hand,  be  went  en- 
tirely over  the  field  that  had  been  operated  on. 
Q.  If  yoa  know,  how  much  time  did  he  con- 
snme  in  doing  that?  A.  I  don't  know  exactly, 
probably  three  to  five  minutes." 

Dr.  Dwyer  alao  testified  that  he  was 
watdilns  IJr.  Bushy  as  he  was  making  the 
aeandi  after  tlw  sfpcmge  had  been  reported 


missing,  and  Oiat  Dr.  Busby  maAe  a  careful 
aearch  for  It  pne  erlduice  also  shows  that 
the  patient  had  hem  on  the  (derating  table 
about  an  hour  and  thre»anartmat  the  time 
the  tndslon  waa  dosed. 

Ibe  operation  was  performed  on  the  monr 
ing  of  tfae  Ifith  of  May,  ms,  and  the  erl- 
dence  shows  that  the  patioit  continued  to  do 
fairly  well  up  to  the  24th  of  Hay,  when  the 
respondent  was  uncwemonloaaly  dtenissed 
from  flte  ease  and  Dra,  Scallon,  Sh^ihard, 
and  Dorland  tooik  charge  of  the  ease,  and  <m 
the  nunmlng  of  the  26th  of  May  Dr.  Dorland, 
assisted  by  Drs.  Shq;Auu<d  and  SeaUon,  ptt- 
formed  a  second  operation  upon  the  dece- 
dent; they  having  prior  to  that  time  teamed 
that  a  BDoage  was  missing  that  was  used 
during  the  first  aptxaOoa,  niey  performed 
the  opwatlon  hy  making  an  Inctelon  In  the 
same  place  It  was  nude  at  the  first  <q;ierfttlon. 
They  used  a  number  (tf  sponges  In  this  aee> 
ond  operation.  ImmedlateOy  afta  the  in- 
cision was  made  Dr.  Dorland  Inserted  his 
hand  In  the  indtfon  and  made  a  search  for 
the  loat  sponge,  and  after  making  a  careful 
seardi  was  unaUe  to  find  It  Then  Dr. 
Shei^iard  Inserted  first  ooe  hand  and  then 
tfae  otfaer  In  the  inclslOD  and  made  a  earefol 
searcfa  the  sponge  and  failed  to  find  it 
Then  Dr.  Dorland  inaerted  hia  hand  again  in 
the  indflicsi  and  made  a  earefld  search,  and 
Called  to  find  th«  sponge,  and  Uien,  not  sat- 
isfied, Dr.  Sfaepliard  made  anoQier  search, 
and  testified  that  he  found  a  sponge.  Thus 
it  api>eara  that  Dza.  Bfaflphard  and  Dorland 
made  fin  distinct  searches  b^nre  it  Is  claim- 
ed  they  foond  said  spcmge,  Dr.  Sheitliard 
having  made  one  seardi  with,  one  hand,  and 
whei  he  made  the  secimd  seardi  be  used  first 
(me  hand  and  tiiai  tfae  other.  Dr.  Shepfaard 
testified  tbat  said  q^onge  was  about  two- 
ttairds  oC  the  das  of  one's  flat  It,  no  doubt, 
seemed  runarkable  to  tfae  Jury  that  fire  care- 
fulseardMB  for  a  substance  of.  tfaat  else  in  the 
cavity  of  axt  abdomen  would  need  to  be  made 
in  ordw  to  find  said  gpoaga,  and,  while  the 
testimony  of  appeUants  abom  thfU:  Dr.  Sbep* 
hard  finally  diacovered  the  8p(mge.  the  Jury 
evidently  did  not  bdleve  tfaat  testimony,  or, 
it  they  did  believe  that  the  sponge  ms 
found,  tfa^  did  not  believe  tfaat  tfaat  waa 
tfae  proximate  (»use  of  decedei^'s  death,  and 
may  have  come  totfaecondudon  that  the  five 
sear(diea  made,  ooveilng  a  condderable  peri- 
od, ml{^t  have  oontrlbuted  greatly  to  the 
cause  of  her  death.  It  is  sn*W'^f^t  to  say 
that  Dr.  Busby  testified  that  aftor  the  nurse 
reported  the  apcmge  mlaslng  he  made  a  most 
careful  examination,  and  satisfied  himself 
positively  that  thoe  waa  no  sponge  there. 
And  It  further  m^iears  that  no  sponge  -waa 
used  in  the  abdmnen  unless  it  had  forceps, 
about  15  Indies  In  length,  attached  to  it 

Some  of  tfae  pfaysldans  who  were  witnesses 
In  the  case  testified  that.  In  thdr  f^dnlon,  the 
proximate  cause  of  tfae  death  of  the  decedent 
was  the  leavbv  ot  Uie  sponge  In  the  abdo> 
men;  while  otfaeis  tafltlflad  tbat,  la  their 
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opinion,  file  proximate  cause  of  her  death 
was  the  adbeslxnui  ot  the  IntesUnes,  and,  so 
&r  aa  Oie  evidenoe  is  oonoemed.  It  Is  amply 
snffident  to  rasCaln  the  rerdlct  of  the  Jnry. 

In  the  brief  of  i^pellants  It  is  stated  as 
fbltows: 

*Tbe  appeUaotB,  in  presenting  tfali  case  to 
the  court,  uitend  to  coniine  their  argument  to  a 
discussioD  of  tb«  legal  principles  involved,  ra- 
ther  than  to  a  discussion  of  the  facts  in  the 
case." 

They  then  proceed  to  argoe  tiiat  certain 
Instructions  requested  and  refused  by  the 
coart  contained  the  correct  rules  of  law  as 
applicable  to  this  case,  and  that  those  In- 
stnictlons  glTen  by  the  court  were  contrary 
to  the  law  as  laid  down  by  the  decisions  of 
other  courts.  Tbe  Instructions  requested  and 
refused  were  to  the  effect  that  It  was  mal- 
practice and  negligence  per  se  to  leave  a 
sponge  in  the  abdomen  of  a  patient  after  clos- 
ing the  incision,  and,  when 'that  fact  was 
shown,  it  devolved  upon  defendant  to  show 
that  the  sponge  was  not  the  proximate  cause 
of  the  patient's  death. 

In  the  complaint,  after  diar^g  n^llgeuce 
on  tbe  part  ot  respcmdent  In  leaving  the 
st>onge  In  the  abdomen  of  the  decedent.  In 
paragraph  11  it  is  alleged  as  follows: 

"That  on  account  of  the  defendant  bo  wrong- 
full;,  negligently,  unlawfally,  and  carelessly 
leaviBg  said  sponge  in  the  abdomen  of  said  pa- 
tient and  ao  inclo^ng  the  same,  and  on  account 
of  the  negligence  of  the  defendant  in  bo  per- 
mitting said  Bjwnfe  to  remain  as  aforesaid  in 
tlie  sud  patfflmt'B  abdomen  upon  and  during 
Mie  days  and  each  of  the  days  aforesaid,  to  wit, 
on  and  between  the  15th  day  ot  May,  1918, 
to  and  including  the  2Stb  day  of  May,  1913, 
an  intestinal  obstruction  was  created  and  neg- 
Hgently  permitted  by  defendant  to  be  main- 
tained in  the  body  of  said  patient  caused 
the  presence  of  said  sponge,  resulting  In  a  par- 
tial closing  of  a  portion  of  the  intestinal  canal, 
and  causing  a  partial  paralysis  and  irritation 
thereof,  preventing  the  normal  passage  of  in- 
testinal contents  ttirough  such  canal,  and  that 
hy  reason  of  tiie  wrongful,  unlawful,  careless, 
negligent,  and  unskillful  acts  of  tbe  defendant 
as  hereinbefore  stated,  and  because  of  no  other 
reason,  and  as  a  direct  result  thereof,  the  said 
Dollie  Ruble  died  intestate  on  the  od  day  of 
June,  1913." 

It  was  necessary  under  those  allegations  to 
prove  that  the  re^>ondent  left  or  permitted 
safd  sponge  to  remain  in  the  abdomen  of  the 
patimt,  by  reason  of  his  carelessness,  n^ll- 
gence,  or  lack  of  proper  skill  or  care,  and  It 
was  also  Incumbent  upon  appellants,  under 
those  all^tlons,  to  prove  that  tbe  presence 
of  the  sponge  alleged  to  have  been  left  or 
permitted  to  remain  in  the  abdomen  of  the 
patient  was  the  direct  or  proximate  cause  of 
the  death  ot  the  patient. 

PlalntlffE^  requested  instruction  No.  S, 
wtilch  was  refused  by  the  court,  and  of  which 
appellants  ai^arenUy  complain  most  serious- 
ly, did  not  contain  a  statement  in  connection 
wltb  it  regarding  the  sponge  being  the  cause 
of  tbe  death  of  the  patient ;  hence,  if  the  re- 
quested instruction  were  correct  in  so  far  as 
ft  ffoes,  it  would  not  have  been  a  proper  In- 
struction to  give  under  the  pleadings  and 
facts  and  evidence  In  the  case,  lot  tbe  reason 


tb%t  it  ma  incumbent  upon  aj^nOaats  to 
prove,  in  addltlm  to  the  leaThog  of  the 
sponge,  that  die  leaving  of  the  simnge  was  the 
direct  and  prtoimate  cause  of  the  death  of 
the  patient.  Said  requested  instroctttm  Na 
5  is  as  follows: 

"Hie  court  instructs  tbe  Jury  that  it  Is  ordi- 
narily malpractice  to  leave  a  gauze  or  cheese- 
cloth sponge  iu  tbe  body  of  a  patient  when 
cl(«iDg  the  incision  after  an  operation,  and  in 
this  case,  if  you  find  from  the  evidence  that  tbe 
defendant  did  leave  a  ganKe  or  cheesecloth 
spoDge  in  the  body  of  Dollie  May  Buble  when 
closing  tbe  incision  after  the  operation  which 
the  evidence  shows  that  he  performed  upon  her, 
the  burden  is  upon  tbe  defendant  to  show  that 
the  so  leaving  of  said  game  or  cheesecloth 
sponge  in  her  body  after  said  operation  was 
not  negligence." 

Amidlant  cites  Bsreral  ouaes  in  support  ct 
the  o(HTeetnesB  of  said  requested  instructloii, 
among  tiiem  Harris  t.  S^U,  m  ^d.  79, 100 
O.  a  A.  497,  S7  U  B.  A.  (N.  S.)  1174.  On  a 
carefal  reading  of  that  case,  we  do  not  tiilnk 
it  supports  the  contention  of  appellant;  In 
fact,  it  OmsHf  holds  that  whether  or  not  the 
operating  i^yslclan  was  negligent  was  a 
question  for  13ie  ^ry  to  determine^  Other 
cases  are  dted  by  appellants,  but  on  an  ex- 
amlnatton  of  than  we  think  they  are  dearly 
dlstlBgulshalAe  from  the  case  at  bar. 

In  this  case  the  evidence  shows  what  the 
respondent  did  In  the  way  of  determining 
wfaetiier  or  not  any  qmnge  was  actually  left 
remaining  In  the  abdomen  of  the  patient. 
His  testimony  is  corroborated  by  the  testi- 
mony of  Dr.  Dwyer,  which  shows  that  great 
care  was  used  <m  tbe  part  of  re^ndent. 
This  ia  a  case  where  the  defteidant  did  offer 
erldoMe  Showing  the  enrdse  of  the  care  and 
skill  whldi  to  be  exercised  by  an  oper- 
ating lAyaician  in  a  case  Uke  thU^  The  in< 
Rtructions  to  tbe  Jury  ought  to  omform  to  tbe 
fiiets  and  eWdenee  as  produced  on  the  trial. 
In  the  Instant  case  the  d^endont  met  by 
evldaice  every  charge  ot  n^llgence  made 
against  hln^  and  showed  tbe  degree  of  care 
and  skill  that  he  exercised,  and  it  would  have 
been  ernweovs  -ifor  tlie  conrt  to  Inatnict 
the  Jury,  under  the  evidence  as  requested  by 
appellants. 

The  jury  was  called  upon  to  determine 
from  the  evidence  whether  tbe  proxtoiate 
cause  of  the  death  of  the  paOrat  was  tbe  n^- 
l^ence  of  the  resixmdent  in  tbA  performance 
of  said  operatlMi,  and  it  derolved  upon  the 
plalntltFa  to  prove  the  matHial  allegations  of 
the  ccunplalnt  by  a  preponderance  of  tlie  evi- 
dence, and  the  court  correctly  instructed  the 
jury  that  in  order  for  tbe  plalntlfRs  to  recov- 
er they  must  satisfy  the  Jury  by  a  preponder- 
ance of  evidence  as  to  the  jnstice  of  their 
claim;  that  they  must  produce  evidence  in 
support  of  the  material  allegations  of  the 
complaint,  which.  In  tbe  Judgment  of  the 
Jury,  outweighs  the  evidence  of  the  defend- 
ant. In  other  words,  if  the  testimony  was 
evenly  balanced,  they  must  find  for  the  de- 
fendant, and  the  plaintiffs  could  recover  on- 
ly in  case  their  testimony  outweighed  that 
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of  the  defendant  One  of  the  allegatloDs^of 
the  complaint  wag  that  the  respondent  Degll- 
gently  and  carelessly  left  In  the  abdomen  of 
the  decedent  a  certain  si>onge  which  caused 
her  death,  and  it  was  necessary  for  them  to 
prove  that  the  result  of  the  alleged  negli- 
xence  was  the  cause  ol  the  death  ot  the 
patient  in  order  to  recover  in  this  case. 

[3]  Upon  a  careful  review  of  the  instmc- 
tions  given,  we  are  satisfied  that  they  fairly 
cover  the  case  made  by  the  pleadings  and  the 
evidence,  and  that  there  was  no  error  in  re- 
fusing to  give  certain  Instructions  requested 
by  plaintiffs,  or  In  the  giving  of  certain  In- 
structions by  the  court 

[4]  The  appellants  specifically  complain  of 
an  alleged  error  committed  by  the  court  in 
his  ruling  on  tbe  evidence,  which  was  to  the 
effect  that  the  court  refused  to  permit  the 
plaintiff  Buble  to  prove  on  rebuttal  a  con- 
versation which  he  claimed  took  place  be- 
tween the  respondrat  and  himself  about  a 
week  prior  to  the  operation,  to  the  effect  that 
the  respondent  stated  that  the  patient  was  In 
exeeUent  condition  to  submit  to  an  opera- 
tion, nils  identical  convereatlon  was  gone 
into  by  app^Iants  in  their  direct  testimony, 
when  practically  the  identical  questitn  was 
aaked  and  the  conversation  testified  to  by 
the  plaintiff  Rvblft 

We  cannot  see  tbe  materiality  of  this  evi- 
dence, since  negligence  is  not  charged  by  rea- 
son of  the  performance  d  the  operation  when 
the  patient  was  not  In  a  physical  condition 
to  undergo  the  operation,  but  by  reason  of 
negligence  In  the  performance  of  the  <^ratl(xi 
in  leaving  the  sponge  in  the  patient's  abdomen. 
The  respond«it  produced  ccMnpetent  evidence 
to  show  that  tbe  death  of  decedent  was  caus- 
ed by  intestinal  obstmctlons  oanaed  by  in- 
testinal adhesions,  commonly  known  in  sur- 
gery as  post-operative  adhesions.  On  cross- 
examimtioD  respondent  proved  by  witness 
Shephard  that  these  adhesions  of  this  partic- 
ular kind  of  intestinal  obstruction  are  fre- 
quent following  operations,  and  that  they  are 
feared  by  physicians,  and  not  necessarily  caos- 
ed  by  for^gn  substances  being  present;  but 
are  caused,  among  other  things,  by  raw  sur- 
faces of  the  intestines  cmnlng  together,  which 
raw  mrfaoea  are  sometimes  caused  where  old 
adhesions  have  been  broken  up  In  the  per- 
formance of  aa  operatiOD.  Dr.  Shepherd  tes- 
tified that  he  had  never  had  but  three  cases 
where  there  were  p08t-<^ratlve  intestinal 
obstructions,-  and  in  each  case  the  patient 
died.  Drs.  Dorland  and  Shephard  both  tes- 
tlQed  tint  when  they  performed  the  opera- 
tion where  they  claim  to  have  found  the 
sponge,  the  Intestines  were  all  matted  to- 
gether with  Intestinal  adhesions,  and  that 
they  loosed  them  in  performing  this  opera- 
tion, and  that  when  they  performed  the  post 
mortem  examination  ten  days  later  the  ad- 
hesions bad  reformed.  It  is  thus  made  to  ap- 
pear that  after  Drs.  Dorland  and  8bephard 
p^ormed   their   operation   the  adhesions 


again  formed,  and  clearly  aj^teared  when  the 
post  mortem  examination  was  held.  They 
testified  that  In  their  opinion,  the  vonse 
caused  the  adhesions.  On  tbe  other  band,  re- 
spondent showed  by  a  number  of  physicians 
that  post  operative  adhesions  are  vwy  com- 
mon following  c^ieratlOEiS  of  this  kind,  and 
that  they  produce  intestinal  obstmctlons 
which  cause  death,  and  the  symptoms  in  tills 
case  indicated  that  the  death  of  the  patient 
was  caused  by  an  intestinal  obstruction  pro- 
duced by  post-oi>erative  adhesions,  and  that 
even  if  a  sponge  had  been  left  In  the  manner 
this  one  was  alleged  to  have  been  left  it 
would  not  have  produced  the  symptoms  pres- 
ent All  of  this  evidence  was  presented  to  the 
Jury  under  instructions  glv^  by  the  court 
which  were  practically  to  the  effect  that  if 
tbe  Jury  found  that  the  defendant  had  care- 
lessly or  negligently  or  through  failure  to  ex- 
ercise ordinary  care  and  ^111  left  a  sponge 
in  tbe  said  patient  which  caused  her  death, 
then  the  verdict  should  be  for  the  appdlanta 

It  Is  apparent  from  the  evidence  in  the 
case  that  the  patient  after  having  been  op- 
erated on,  and  her  Intestines  found  to  be  one 
adhesive  mass,  and  the  adhesions  separated, 
and  ten  days  after  another  operation  was 
performed,  when  five  careful  searches  were 
made  through  her  Intestines  for  a  sptrnge  that 
was  supposed  to  be  lost  and  her  Inteatlnea 
found  at  that  time  to  be  again  an  adhesive 
mass,  and  tbe  adhesions  again  brokoi  up,  and 
the  intestines  separated,  tbe  Jury  was  folly 
Justified  in  finding  under  such  evldrace  to 
favor  of  the  defendant 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  must  be  affirmed  and  it  to 
80  ordered,  with  costs  in  fbvor  of  the  re- 
spondent 

BUDOB  and  UOBGAN,  3 J.,  ooncar. 


SOHUI/FZ  et  aL  v.  ROSE  Z<AKB  LUMBER 

CO. 

(Snpreme  Court  of  Idaho.     June  12,  191Bl) 

1.  PLEAniNG  «=>428—AKswEB— Issues. 

While  it  is  tbe  correct  practice  in  a  case 
of  tbie  kind  to  allege  all  the  ultimate  facts  mode 
necessary  by  statute  to  create  a  valid  lien*  and 
while  the  reqairements  in  this  behalf  are  not 
complied  with  by  attaching  a  copy  of  the  notice 
of  claim  to  the  complaint  as  an  exhibit,  where 
the  defendant  answers  and  denies  the  exist«noe 
of  such  (acts  the  allegations  of  the  answer  are 
deemed  to  be  controverted  by  the  plaintiff  and 
the  issue  is  thus  placed  before  the  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.      1438-1436;  Dec.  Dig.  «s»428.] 

2.  Afpeal  and  Ebbob  ^»1170  —  Babmlcss 

EbBOB  — i*I.BADXNOS  — DEllECTIVn  PbOCKKD- 

iifoa. 

A  judgnient  will  not  be  reversed  by  Ttaaoa 
of  an  error  or  defect  In  tbe  pleadings  or  pro- 
ceedings which  does  not  affect  the  snbstantial 
right  of  the  parties. 

[Ed.  Note.— For  otbMT  cases,  see  Appeal  and 
Qror,  Cent  Dig.  «  4032,  4066,  407574098, 
4101.  4454,  4640--4£i4fE ;  Dec.  Dig.  4t=>1170.1 
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S.  Logs  AifD  Loooino  ^928— Lien  on  Saw- 

LOOB— VaLIDITT— FlLINO  AND  RECORDING. 

A  claim  of  lien,  valid  in  all  other  particu- 
lan,  is  Qot  void  ma  uralnst  parties  thereto  b; 
reason  of  not  being  filed  with  or  recorded  by 
the  Inmber  inspector  aa  provided  by  section 
1603,  Rev.  Codes. 

[Ed.  Note.— For  other  coses,  see  Loes  and 
Logging.  Cent  Dig.  H  72-74;  Dec  Dig.  ^28.] 

Appeal  from  District  Court,  Staoahone 
County;  William  W.  Woods,  Judge. 

Action  by  Budolpb  Schnltz  and  anotber 
against  the  Rose  Lalce  Lumber  CompanT  and 
anotber.  From  a  Judgment  for  plalntUCa,  tbe 
defendant  named  appeals.  Affirmed. 

J.  B.  Qyde,  of  Wallace,  for  appelant  A. 
O.  Kerna^  of  Wallace,  for  reepoudenta. 

MORGAN.  J.  Albert  T.  Holzeodorf  par- 
duued  from  Ooatar  Holseudorf  certain 
ataudlnc  timber  vbldi  be  cat  into  aawlogs 
and  sold  to  Rose  Lake  Lumber  Company.  He 
aaployeH  Rudolidi  Schaltx  to  baul  tbe  loga, 
and,  baying  failed  to  par  for  tbat  serrlce  or 
to  pay  In  fall  for  the  timber,  Schalta  filed  a 
Hen  for  bla  wages,  and  Gostay  Holzendorf 
filed  a  lien  for  the  balance  due  upon  the 
porAase  pric^  maUng  Alburt  T.  Holzendorf 
and  Rose  Lake  Lumber  Company  parties 
thereto,  nils  actton  was  commenced  to 
toredUne  tbe  Uena,  and  tia  <dalm  at  Gnstay 
Holsoidorf  was  stated  as  dke  tkn/t,  and  tbat 
of  ScbQltz  as  tbe  second,  cause  of  action  in 
tbe  complaint  Albert  V.  Holzendorf  failed 
to  answer  or  otherwise  appear,  and  bla  de- 
fault was  entered.  Rose  Lake  Lumber  Com- 
pany demurred  to  both  causes  of  action,  and 
its  demurrer  was  sustained  as  to  tbe  first 
cause  and  overmled  as  to  the  second.  Gus- 
tar  Holzendorf  declined  to  further  plead, 
and  Rose  Lake  Lumber  Company  answered 
the  second  cause  of  action.  The  trial  result- 
ed In  a  decree  in  favor  of  reqtond^ts,  whitdi, 
omitting  tbe  introductory  paragr^ili,  is  aa 
follows,  to  wit: 

•Therefore  it  is  hereby  ordered,  adjudged,  and 
decreed  tbat  the  plaintllf  Gnatav  Holaeiidorf 
do  have  and  recover  judgmwt  against  the  de- 
fendant Albert  V.  Holsendorf  for  the  sum  of 
9808.86.  with  tatterest  thereon  at  the  rate  of  7 
per  cent  per  annum  from  Jnly  11,  191S:  the 
ram  -of  $6  for  verifying  and  reoording  Ua  lien ; 
and  the  snm  of  976  aa  attorney  fees;  together 
with  the  costs  of  this  aetlaa,  aggregating  tbe 
sum  of  $  w 

**lt  is  further  otdered  that  the  plaintiff  Gos- 
tav  Holaendotf  Is  entitled  to  a  lira  upon  the 
timber  cut  from  hia  premises  amounting  to  the 
sum  of  127,040  feet  of  white  pine  timber  and 
Iocs,  and  37,800  feet  of  mixed  timber  and  logs 
branded  'B,'  and  that  soch  lien  relates  to  and 
bears  date  from  February  1,  1013,  and  that  the 
^aintlff  is  entitled  to  the  foretdosure  of  said 
Uen  and  the  satisfaction  of  this  judgment  from 
the  proceeds  thereof,  as  against  Albert  V.  Hol- 
lendorf,  but  not  against  tbe  Boae  Lake  Lum- 
ber Oompeny,  defendant 

"And  it  is  furtlier  ordered,  adjudged,  and  de- 
ereed  tbat  tbe  plaintiff  Rndolph  S<4inlt2  do 
have  and  recover  of  and  from  tbe  defendant 
Albert  T.  Etolzeadoif  the  sum  of  C144.  with 
Intereit  thereon  from  the  22d  day  of  May.  ^913, 
ft  the  rate  of  7  .per  cent  per  annum ;  the  sum 


'  of  96  for  preparing,  verifying,  and  recording  his 
lien ;  and  the  sum  of  $60  as  attorney's  fees  for 
foreclosing  this  lien ;  together  with  Uie  costs  of 
this  action  taxed  at  the  aum  of  $   aggre- 
gating the  total  sum  of  $ — ; — . 

"That  the  amount  of  said  judgment  is  hereby 
declared  to  be  a  lien  upon  127,040  feet  of  nhite 
pine  logs,  and  37,350  feet  of  mixed  timber  and 
logra  cut  upon  tbe  northwest  quarter  of  sertion 
SO,  township  48  north,  of  range  2  R  B.  M.  in 
Sboshone  county,  state  of  Idaho,  tbe  homeatead 
claim  of  GoBtav  Holzendorf,  between  the  Ist 
day  of  February,  1913.  and  the  11th  day  of 
July,  1913,  and  that  tbe  plaintiff  be  decreed  to 
have  the  tight  to  proceed  hereunder  for  the  fore- 
closure and  sale  of  said  timber  and  tbe  satis- 
faction of  this  judgment  from  the  proceeds 
thereof." 

This  appeal  la  from  that  portion  of  the 
decree  granting  uoto  Gustav  Holzendorf  a 
lien  upon  the  logs  and  a  right- of  foreclosure 
thereof;  also,  from  that  portion  granting 
unto  Rudolph  Scholtz  a  personal  JudguiMJt 
agalnat  Albert  T.  Holzendorf,  awarding  Mm 
a  lien  upon  the  logs  and  a  Tigbt  at  foredo- 
snre  tb^eof . 

[11  It  is  urged  by  appellant  that  tbe  de- 
murrer to  the  second  canse  of  action  stated 
In  the  complaint  should  have  been  eniatalned 
for  the  following  reasons:  (1)  There  la  no 
allegation  In  flie  complaint  tbat  Albert  V. 
Holaendorf  was  titt&e  the  owner  or  agent  of 
the  owner  of  the  logs  upon  wMch  Scfaults  al- 
leges he  performed  tin  labor,  pt)  Then  is 
no  allegation  in  tbe  complaint  that  tbe  per- 
formance of  the  labor  was  concluded  within 
60  days  prior  to  flllng  the  claim  of  lien.  (3) 
There  is  no  allegation  in  tbe  complaint  that 
at  the  time  of  commencement  of  the  action, 
or  at  the  time  the  claim  Ilea  was  filed, 
there  was  any  sum  doe  from  Albert  Y.  Hol- 
zendorf to  Schnltx  after  deducting  all  just 
credits  and  ottsets. 

The  matters  of  fact  auffi^ted  by  the  fore- 
going objections  to  the  complaint  are  neces- 
sary to  be  recited  In  a  claim  of  Hen  for  mon- 
ey due  for  labor  performed  upon  sawlogs, 
and  they  were  recited  In  the  claim,  which 
was  attached  as  au  exhibit  to  and  made  a 
part  of  the  complaint 

In  case  of  Sweeney  v.  Johnson,  23  Idaho, 
630,  130  Pac.  997.  dted  bj  appellant,  this 
court  decided : 

"Pleading  an  instrument  by  attaching  a  oopy 
to  the  complaint  aa  an  exhibit  thereto  does  not 
tender  an  issue  or  involve  an  assertion  of  tbe 
trud)  of  tbe  statements  and  recitals  contained 
in  tbe  ttdiibit;  and.  in  ordw  to  tender'aa  issue 
aa  to  the  truth  or  ctwrectness  of  statements  and 
recitals"  contained  in  sudi  exhibit  it  la  neces- 
sary to  plead  them  In  appropriate  terms,  and  a 
defendant  la  not  called  upon  to  deny  or  traverse 
tlie  atatemeat  and  recitals. contained  in  ao  ex- 
hibit unless  the  pleading  to  which  such  exhibit 
It  attached  alleges  In  appropriate  terms  t)ie 
tmth  and  correctness  of  the  statement  or  state- 
ments which  it  is  intended  to  tender  as  an  ^ue' 
or  issues.'* 

[2J  In  that  case  tbe  claim  of  11^  had  been 
referred  to,  attached  as  an  exhibit  and  made 
a  part  of  the  complaint.  At  the  conclusion 
of  the  Introduction  of  evidence,  a  motion 
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was  made  by  plaintiff  to  amend  the  com- 
plaint to  conform  to  the  prooft  by  alleging 
the  reasonable  valne  of  plaintiff's  serrlces 
and  of  tbe  materials  Aimtshed  by  fabn,  which 
allegations  appeared  in  the  claim  of  lien  but 
not  otherwise  in  the  complaint  The  trial 
court  denied  the  motion  apparently  upon  the 
theory  that  the  complaint  required  no  amrad- 
ment  In  that  particular.  While  holding,  as 
above  quoted,  that  tbe  complaint  was  insuffi- 
cient, this  court  farther  said : 

"^e  amendmest  should  have  been  allowed. 
Sections  4225,  4226,  4229,  and  4231  of  the 
Rev.  Codes,  are  clearly  intended  to  cover  just 
such  cases  as  Uub,  and  it  was  within  the  power 
of  the  trial  court  to  order  the  amendment  re- 
quested in  this  case,  and  we  think  it  was  bis 
duty  to  grant  the  request" 

Section  4231,  referred  to  by  the  court.  Is 
aa  follows: 

'The  court  must  In  every  sta^  of  an  action, 
disregard  any  error  or  defect  in  the  pteadinn 
or  proceedings  which  does  not  affect  Mie  lub- 
Btantial  rights  of  the  parties  and  no  judgment 
shall  be  reversed  or  affected  by  reasm  of  sndi 
error  or  defect" 

C<nif6nning  to  tbe  mandate  of  said  section, 
tbe  court  affirmed  the  Judgment  in  that  case. 

Undoubtedly  it  is  the  correct  pracUoe,  in 
cases  of  this  kind,  to  allege  in  the  complaint 
all  ultimate  facts  necessary  to  create  a  valid 
claim  of  lien.  It  was  alleged  in  the  com- 
plaint, after  stating  that  Scbaltz  performed 
24  days'  work  for  Albert  V.  Holzendorf  in 
haollng  the  logs  In  question,  that  said  Hola- 
endorf  transferred  and  delivered  the  logs  to 
Rose  Lake  Lumber  Company.  Under  the  dr- 
cumetancea  of  this  case,  said  allegation  Is 
sufficient  to  present  an  issue  as  to  the  own- 
ership of  the  logs.  Appellant  alleged  in  Its 
answer,  upon  information  and  belief,  that,  if 
Scfaultz  ever  performed  any  labor  upon  the 
logs,  more  than  60  days  had  elapsed  since  the 
close  of  the  rendition  of  such  services  and 
prior  to  the  filing  of  the  claim  of  lien ;  also, 
that  at  tbe  time  tbe  claim  of  lien  was  filed 
Albert  V.  Holzendorf  was  not  indebted  to 
Schultz,  but  that  Schultz  was  Indebted  to 
him  in  a  sum  in  excess  of  $155.75.  Not  only 
was  appellant  not  misled  by  the  ftdiure  of 
plaintiffs  to  allege  that  60  days  had  not  elaps- 
ed after  the  close  of  the  rendition  of  the  serv- 
ices and  before  filing  the  claim  of  lien  or  by 
their  foiiure  to  allege  that  there  was  due  to 
SchultE  from  Albert  V.  Holzendorf  sum 
of  money  in  the  claim  of  Hen  stated,  after 
deducting  all  Just  credits  and  ofiTsets,  but  it 
has  in  its  answer  presented  these  issues 
which  are  deemed  to  be  denied  by  tbe  plaln- 
tUfs.  Section  4217,  Bev.  Ck»dee,  provide^  In 
part,  as  foUows: 

"The  statement  of  any  new  matter  in  the  an- 
swer, iu  avoidance  or  constituting:  a  defease  or 
counterclaim,  must  on  the  trial,  be  deemed  con- 
troverted by  tbe  opposite  party." 

By  tbe  allegations  of  the  answer  and  by 
virtue  of  the  statute  above  quoted,  the  facts 
of  filing  the  claim  of  lien  in  time  and  of  the 
Indebtedness  of  Holzendorf  to  Schulti,  after 


dednctiiv  all  Just  credits  and  othets,  were 
placed  in  issue. 

Since  no  substantial  tlsfht  of  the  parties 
was  affected  by  reason  of  the  defects  in  the 
complaint  above  mentioned,  the  action  of  the 
trial  Judge  in  overruling  the  demurrer  to  the 
second  cause  of  action  will  be  sustained,  as 
directed  by  section  4231,  snpra.  See,  also, 
Spongbei^  T.  First  Nat  Bank,  15  Idaho.  071, 
99  Fac.  712 ;  Bowley  v.  Stack-Olbbs  Lumber 
Co.,  10  Idaho,  107,  112  Pac.  1041;  Smith 
Fidd,  19  Idaho,  6S8, 114  Pac.  068,  Ann.  Gas. 
1912G,  364;  Nobadc  t.  Scott,  20  Idaho,  B58, 
119  Pac.  295;  BlChanlson  Btfhniey,  29 
Idaho,  87. 140  Pac.  1106 ;  and  Trask  v.  Bodae 
King  Placers  Co.,  26  Idaho,  290,  142  Fac. 
1078. 

We  are  asked  hy  ai^KlIant  to  so  modify 
tbe  decree  as  to  make  it  perf^Iy  clear  that 
tbe  logs  are  not  to  be  sold  in  order  to  satisfy 
the  Judgment  In  &vor  of  Gnstav  Holzend(n-f. 

After  making  his  findings  of  fiftct  and  con- 
cluriooa  of  law,  the  trial  Judge  made  the  fol- 
lowing supplemental  findings  and  conclusion: 

"The  court  further  finds  that  on  the  25th  day 
of  February,  1914,  this  court  sustained  a  sepa- 
rate dMDurrer  of  the  defendant  Rose  Lake  Lum- 
ber Company  to  the  first  cause  of  action  set 
forth  in  the  second  amended  complaint  heing 
the  cause  of  action  set  forth  in  said  second 
amended  comi:4aint  In  favor  of  the  plaintiff 
Onstav  Holsendoif,  and  tlmt  mi  said  day  this 
court  entered  jndamant  diamlMing  the  said  first 
cause  of  action  <u  the  idaintiff  Gnstav  Holzen- 
dorf, as  to  the  defendant  Bose  Lake  Lumber 
Company. 

"The  court  further  finds  that  tbe  lAaintifl 
Gnstav  Holaendorf  has  no  lien  upon  or  daim 
to  the  said  logs  described  In  said  second  amend- 
ed complaint  or  any  part  thereof  aa  against  the 
defaidant  Rose  I^ke  Lumber  Company,  and 
that  any  claim  which  the  defendant  Rose  Lake 
Lumber  Company  has  in  <a  to  the  said  logs,  is 
not  subject  to  any  claim  of  lien  of  the  plaintiff 
Gustav  Holzendorf. 

"As  a  conclusion  of  law  from  the  foregoing 
findings,  the  court  finds  that  the  plaintiff  Gus- 
tav Holzendorf  is  not  entitled  to  a  decree  or 
Judgment  of  this  court  decreeinK  that  the  loss 
described  in  the  second  amended  complaint  are 
subject  to  any  lien  in  favor  of  plaintiS  Uustuv 
Houendorf,  as  against  any  claim  of  the  Rose 
Lake  Lumber  Company,  but  that  the  defendant 
Bose  Lake  Lnmbw  Company  is  entitled  to  a 
decree  of  this  court  decreeing  tliat  any  interest 
which  the  defendant  Rose  Lake  Ijumber  Com- 
pany has  in  or  to  said  logs,  or  any  claim  the 
defendant  Rose  Idke  Lumber  Company  has  in 
or  to  said  logs,  is  not  subject  to  any  lien  in 
favor  of  the  plaintiff  Gustav  Holzendorf,  and 
decreeing  that  any  claim  which  the  defendant 
Rose  Lake  Lumber  Company  has  in  or  to  said 
logs  is  a  valid  and  superior  claim  as  against 
the  plaintiff  Gustav  Holzendorf,  and  that  tbe 
plaintiff  Gustav  Holzendorf  s  daim  of  a  lien 
upon  said  logs  is  invalid  as  to  the  defendant 
Rose  Lake  Lrtimber  Company." 

The  decree  redtes  that  Gustav  Holzendorf 
is  entitled  to  a  Uen  upon  tbe  timber  cut  from 
Ills  premises,  and  that  he  is  entitled  to  fore- 
close it  and  to  satisfy  his  Judgment  from  tbe 
proceeds  as  against  Albert  Y.  Holzendorf; 
but  not  gainst  Rose  Lake  Lumber  Company. 
Manifestly  the  decree  means  that  any  inter- 
est Albert  T.  Holzendorf  may  still  retain  In 
the  logs  shall  be  held  to  be  subject  to  tta* 
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lien,  Imt  that  the  Interest  of  appellant  sUall 
not  be  so  beld.  Appellant  cannot  complain 
ot  this  construction  of  tlie  language  of  the 
decree,  and  It  seems  to  have  no  other  mean- 
ing. 

Appellant  further  contends  that  the  evi- 
dence fails  to  show  that  Albert  V.  Holzendorf 
was  Indebted  to  Scholtz  at  the  time  his  claim 
of  lien  was  filed  and  at  the  time  the  action 
was  commenced,  but  that,  upon  the  other 
hand,  it  does  show  that  at  said  times  Schultz 
was  Indebted  to  Holzendorf.  Testimony  of- 
fered on  behalf  of  respondents  shows  that 
Schultz  hauled  the  logs,  the  amount  of  com- 
pensation agreed  upon,  and  that  It  had  not 
been  paid.  It  appears  that  at  the  time  this 
action  was  commenced  two  actions  were 
pending  which  subsequently  resulted  in  Judg- 
ments in  fayor  of  Albert  V.  Holzendorf  and 
against  Schnltx  and  others  amounting,  in  the 
aggregate,  to  more  than  the  amount  of  the 
claim  of  Schultz  in  this  case ;  but  It  also  ap- 
pears that  Schultz  was  only  a  nominal  party 
defendant,  and  that  bis  codetendants  owed 
the  debt  and  he  did  not. 

It  Is  contended  that  the  findings  of  fact 
are  insufficient  to  sustain  the  decree  and  that 
the  evidence  Is  Inauffldent  to  sustain  the  find- 
ings. We  are  convinf^  that  both  the  find- 
ings and  evidence  are  sufficient 

[1]  Counsel  for  appellant  filed  a  supple- 
mental brief,  In  which  It  Is  suggested  there 
is  neither  allegation  nor  proof  that  the  lien 
claimants  filed  or  recorded  their  claims  of 
lien  with  the  lumber  inspector  as  provided 
by  section  ISOS,  Bev.  Codes,  whUsb  Is  as  fol- 
lows: 

"AH  mortgages,  ii&as,  UUs  of  sale  or  other 
written  instruments  in  any  way  affecting  the 
ownersfaip  of  any  marked  logB  in  any  lumber 
districta,  shall  specif;  the  marks  placed  upon 
■aid  lo^  and  when  they  wer«  eat,  and  shall  be 
recorded  in  the  office  of  the  lumber  Inspector  in 
which  said  marks  were  recorded ;  and  no  aucb 
conveyance,  lien,  mortgage  or  transfer  shall  be 
valid,  except  as  to  the  parties  thereto,  until  the 
Bame  is  so  recorded,  or  until  the  same  shall  be 
filed  with  some  deputy  lumber  inspector,  who 
sliall  immediately  forward  such  instrument  to 
the  inspector  of  the  proper  district.  Such  filing 
and  recording  of  ail  sucb  instruments  and  pn- 
pers  shall  have  the  same  effect  as  the  recording 
of  deeds  and  mortgages  in  the  <^ce  of  the  coun- 
ty recorder." 

Tbls  coutentlon  does  not  appear  to  have 
been  made  In  the  district  court,  and  It  Is  not 
based  upon  any  assignment  of  error,  neither 
does  it  appear  to  be  meritorious.  Both  the 
appellant  and  Albert  V.  Holzendorf  were 
named  as  parties  in  the  claims  of  Hen,  and 
as  to  such  parties  a  lien,  valid  in  all  other 
particulars,  is  not  void  for  failure  to  file  or 
record  it  with  the  lumber  Inspector  as  pro- 
vided in  the  section  of  the  Code  above  quoted. 

We  find  no  reversible  error  In  the  record, 
and  the  decree  Is  affirmed.  Costs  are  award- 
ed to  respondents. 

SULLIVAN,  C.      and  BUDGE,  J,  ccaicur.  < 


DAUaHBB3*Y  T.  NAOEU 
(Supreme  Court  of  Idaho.    June  10,  IDU.) 

1.  OFFICEBS  «»74— PBOCEEDinOS  TO  Rbmovb 
—  Appeal  —  Disuzssal  —  Expiration  ot 

TXBV. 

Under  the  provisions  of  section  74^,  Rev. 
Codes,  for  the  removal  of  officers.  If  proceedings 
are 'brought  thereunder  before  the  term  of  the 
officer  expires,  the  expiration  of  the  term  pend- 
ing the  determination  of  the  cause  does  act  work 
a  dismissal  of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Big.  $S  101-103,  105,  106;  Dec.  Dig.  <S=>74.] 

2.  OpncBBS  4sa74— PBOCEsninas  to  Beuovx 
— Natubb—Quo  Wabbahto. 

The  proceedings  under  section  74B0,  Bev. 
Codes,  are  in  the  nature  of  a  quo  warranto  and 

are  quasi  •criminal. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  SS  101-103,  105,  106;  Dec  Dig.  «=>74.] 

Appeal  from  District  Court,  Bonner  Coun- 
ty; B.  N.  Dunn,  Judge. 

Action  by  Gordon  Daugherty  against  John 
O.  Nagel,  as  a  member  of  the  Board  of  Coun- 
ty Conunlssloners  of  Bonner  County.  From 
a  Judgment  for  defoidant,  plaintlfC  appals, 
and  defendant  moves  to  dlsmlsB  the  appeal. 
Motion  denied. 

Orley  C.  Granger,  of  Hope,  Peter  Johnson, 
of  Sandpoint,  and  Blade  &  Wemette,  of  Ooenr 
d'Alene,  for  appellant.  H.  H.  ^ylor^  ol 
Sandp(^t,  for  respondent 

SULLITAN,  O.  J.  This  proceeding  was 
brought  for  ttie  summary  removal  of  the  de- 
fendant, who  was  a  member  of  the  board  of 
county  commissioners  of  Bonner  county,  un- 
der the  provisions  of  section  7499,  Rev.  Codes, 
on  the  ground  that  t^e  defendant  was  guilty 
of  charging  and  collecting  Ulegal  fees  for 
services  rendered  or  to  be  rendered  In  his 
said  office,  and  has  refused  and  neglected  to 
perform  the  official  duties  pertaining  to  his 
office.  A  demurrer  to  the  Information  was 
Interposed  and  was  sustained  as  to  the  first 
cause  of  action  and  overruled  as  to  the  sec- 
ond cause  stated  in  the  information.  The 
trial  court  proceeded  to  try  said  matter,  and 
at  the  close  of  plaintiff's  testimony  granted  a 
motion  for  a  nonsuit,  and  a  judgment  of  dis- 
missal was  entered,  and  a  motion  for  a  new 
trial  was  denied.  Tbe  appeal  Is  from  the 
Judgment  and  from  the  order  denying  the 
new  trial. 

[1]  A  motion  to  dismiss  the  appeal  has 
been  filed  by  the  re^iondent  on  the  ground 
and  for  the  reason  that  the  respondent  has 
ceased  to  be  a  county  commissioner  of  Bon- 
ner county  by  tbe  expiration  of  his  term  of 
office,  and  that  the  question  of  his  removal 
has  thus  become  a  moot  question,  and  that 
the  district  court  has  not  and  would  not 
have  Jurisdiction  to  enter  Judgment  of  re- 
moval In  case  tbe  appeal  should  be  deter- 
mined In  favor  of  the  ai^ellant. 

In  limine,  we  will  state  that  the  informa- 
tion in  this  case  was  filed  on  the  10th  of 
March,  1914,  and  the  Judgment  of  tile  district 
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court  Was  entered  on  the  21st  of  May,  1914, 
and  the  appeal  was  taken  on  the  14th  of 
August,  1914,  and  the  caase  should  have  been 
heard  at  the  December,  1914,  term  of  this 
court,  but,  on  account  of  the  congested  condi- 
tion of  the  business  of  the  court,  It  was  un- 
able to  bear  it  at  that  time,  and  the  case 
was  continued  to  the  Ha?,  1916,  term.  De- 
fendant's term  of  office  did  not  expire  until 
the  second  Monday  of  January,  1915;  hence 
the  entire  proceedings  In  said  matter  had 
been  had  and  the  appeal  perfected  before  the 
defendant's  term  of  office  had  expired. 

Said  section  7469  Is  found  in  our  Revised 
Statutes  of  1887,  and  It  is  there  Indicated 
that  it  Is  a  new  section  added  by  the  Code 
Commission  who  complied  the  ReWsed  Stat- 
utes of  1887.  That  section  was  taken  from 
the  California  Codes,  and  Is  substantially  the 
same  as  section  772  of  the  Penal  Code  of  that 
state,  and  was  enacted  by  the  Legislature  of 
that  state  on  February  14,  1872.  Counsel 
for  respondent  cites  a  number  of  California 
cases  In  support  of  his  motion  to  dismiss  the 
appeal,  one  of  which  Is  In  re  Smith  v.  ling, 
68  Cal.  824,  9  Pac.  171.  In  that  case  the  In- 
formation was  filed  and  the  proceedings  be- 
gun after  the  defendant  had  ceased  to  be  an 
office  holder,  and  it  is  distinguishable  from 
the  case  at  bar  in  that  the  case  at  bar  was 
begun  and  the  appeal  perfected  before  the 
term  of  office  of  the  defendant  had  expired. 
In  that  case  It  Is  also  held  that  the  fine  la 
but  a  sequence  of  the  paramount  object  of 
the  statute,  namely,  the  removal  from  office 
of  the  lncuml>ent.  The  same  may  be  said  of 
In  re  Stow,  98  Cal.  587,  33  Pac.  490.  where 
it  was  held  that  the  proceedings  must  be  In- 
stituted while  the  accused  Is  still  in  office 
and  not  after  the  term  has  expired.  In 
Wheeler  v.  DonneU,  110  Cal.  655,  43  Pac.  1, 
the  court  held  that  the  main  purpose  of  the 
act  is  to  secure  the  removal  of  the  officer 
guilty  of  unlawful  conduct,  and  the  money 
Judgment  provided  for  Is  purely  Incidental  to 
that  purpose. 

Co  an  eel  also  cites  many  authorities  to  the 
effect  that  the  court  will  not  entertain  an 
appeal  after  a  change  In  drcumstauces  which 
leaves  only  a  moot  question  for  decision. 

The  case  of  Albright  v.  Territory,  13  N.  M. 
64,  79  Pac.  719,  11  Ann.  Cas.  U65,  Involved 
quo  warranto  proceedings  to  try  title  to  the 
office  of  assessor  of  one  x)f  the  counties  of 
New  Mexico,  and  was  taken  by  writ  of  er- 
ror to  the  Supreme  Court  of  the  then  terri- 
tory, and  a  motion  was  interposed  for  the 
dismissal  of  the  writ  of  error  upon  the 
ground  that  the  term  of  office  of  the  re^iond- 
ent  had  expired,  and  that  there  was  then 
nothing  upon  which  the  Judgment  of  the 
court  in  case  of  a  reversal  could  operate. 
The  opinion  is  quite  exhaustive  and  reviews 
many  authorltleB,  and  It  la  stated  ttaerelB  u 
follows: 

"XVom  a  very  early  date  it  has  been  held  tbst 
at  common  law  the  oeasation  of  the  osurpation 
before  Judgment  did  not  terminate  the  proceed- 
ing. •  *  •  fiok  where  a  statute  gives  the  pre- 


vailing party,  in  proceedings  opon  a  quo  war- 
ranto iidormation,  the  right  to  costs  ^solntely, 
the  court  will  give  judgment  of  ouster,  notwith- 
atanding  the  information  is  entirely  fruitless; 
the  term  of  office  having  Itmg  since  expired. 
[Citing  People  v.  Loomia,  8  Wend.  (N.  T.)  396, 
24  Am.  Dee.  83J  And  the  fact  that  the  re- 
spondent's term  of  office  has  expired  pending 
the  proceedings  will  not  prevent  judgment  ot 
ouster  against  him.  [Citing  Hammer  v.  State,  44 
N.  J.  Law,  66T ;  Bigfa  on  Extraordinary  Legal 
Remedies,  (  764.]  We  have  examined  the  cases 
in  the  text  just  quoted,  and  we  find  that  they, 
and,  indeed,  generally  speaking,  the  best-con- 
sidered American  cases,  all  hold  that  the  expira- 
tion of  the  term  constitutes  no  reason  for  di»- 
missaL  *  *  *  In  Hunter  v.  Chandler,  40  Mo. 
462,  It  is  said:  'Informatlmi  in  the  nature  of 
a  quo  warranto  to  try  the  right  to  a  public 
office  may  be  tried  after  the  term'  has  expired, 
or  the  officer  holding  bas  resigned,  if  the  intcw- 
mation  was  filed  or  proceedmgs  begun  before 
the  resignation  took  place  or  the  term  has  ex- 
pired.' »  •  •  In  the  case  of  Commonwesltfa 
v.  Smith.  46  Pa.  60,  it  is  said  by  the  court, 
through  Mr.  Justice  Woodward:  'I  have  no 
doubt  that  quo  warrantOi  brought  within  tlie 
term  of  an  office,  may  ba  well  tried  aft«  the 
term  haa  expired.*" 

It  the  position  taken  by  recQxindait  In  this 
case  be  correct,  as  Iield  In  tiie  Albrls^ 
Case — 

"it  would  be  within  the  power  of  the  usnrper 
of  an  office,  by  resignation  pending  the  suit, 
to  evade  all  liability,  or,  by  dilatory  tactics 
and  by  availing  himself  ot  the  law's  delays,  to 
prolong  the  duration  of  almost  every  suit  of 
this  kmd  beyond  the  term  of  office  involved, 
and  thus  to  come  free  of  costs,  fine,  or  dam- 
ages, however  flagrant  ma;  have  been  his  usur- 
pation. The  possibilities  of  this  result  are 
more  than  remote  when  It  is  recalled  that  many 
terms  of  office  are  only  one  or  two  years  in  dura- 
tion, and  that,  in  the  ordinary  administration  of 
Justice,  it  often  takes  fully  that  length  of  time 
to  secure  from  the  court  of  final  resort  a  ded- 
sion  upon  the  merits  ot  the  controversy.  We  do 
not  believe  it  to  be  the  law  that  a  litigant  can 
thus  epeculate  apon  the  chances  of  a  trial  of 
his  case,  and,  by  delaying  the  bearing  of  the 
cause  a,  sufficient  length  of  time,  accomplish  a 
result  which  could  never  be  obtaued  by  &  trial 
npon  the  merits." 

[2]  While  the  Albright  Case  Is  a  quo  war- 
ranto proceeding,  the  rule  there  laid  down  In 
regard  to  the  question  under  consideration 
Is  certainly  applicable  to  this  daas  of  cases, 
and  clearly  shows  why  a  case  of  this  nature 
should  not  abate  by  reason  of  the  resignation 
of  the  o&cBT  or  the  expiration  of  his  term 
pending  the  bearing  on  appeal.  Statutory 
proceedings  under  section  7469  are  somewhat 
in  the  nature  Of  quo  warranto  and  are  quad 
criminal. 

The  question  involved  is  also  cme  of  public 
Interest,  and  If  an  officer  against  whom  pro- 
ceedings are  brought  under  the  provisions  of 
section  7469,  Rev.  Oodes,  Should  be  ever  so 
guilty  of  charging  and  collecting  illegal  fees 
for  services  rendered,  or  ever  so  derelict  In 
his  refusal  or  neglect  to  perfonn  the  official 
duties  pertaining  to  his  office,  and  oonld  de> 
feat  or  abate  a  proceeding  brought  against 
him,  it  would  be  too  mudi  of  an  indnconent 
for  snch  an  oflBeer  to  realgii  or  delay  the  pro- 
ceedings until  bis  term  of  office  bad  exfrired 
in  otAet  to  avirid  the  penalty  provided  nader 
sectloii  7469. 
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We  tbmtim  otm^de  that  tlie  motton  to 
dtemlsB  tbe  appwU  most  be  denied;  and  it  Is 
■o  ordered.  Ooets  to  follow  dedeiott  ot  ease 
OB  its  merits. 

BUDOB  and  M0B6AN,  JJ^  oonciir. 


AJitTlMB.  T.  COX  «t  at 
(SnpreaBC  Ooort  of  Uaha.    Jnna  12.  1915.) 

1.  Master  Ann  Sebtant  «=»265— Injtjbt  to 
Sebvakt  —  Burden  ov  Proof  —  Dkfboiivb 
Appuances— Proxhcatk  Qause. 

Where  it  appears  from  the  allesatioDi  ot 
the  complaint  that  the  plaintiff  relies  upon  the 
misafe  and  unsuitable  condition  of  the  appliance 
or  tools  that  he  has  to  use  in  his  work,  in  case 
of  person*!  injury,  in  ocder  to  recover  he  must 
prove  on  tbe  trial  that  sucdb  unsafe  and  unsuit- 
sUe  inatnunent  was  the  proximate  cause  of  his 
Injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  STt-Wk,  96S;  Dee.  Die- 
«=»265.] 

2.  Hastkb  and  Sertakt  «=326&— Iirjtrrr  to 
Servant— Pboxiuatx  Oaubs  — BOEDnr  of 
Pboop. 

Where  damages  for  personal  Injuries  are 
claimed  in  an  action  whidi  may  have  been  oc- 
casioned by  one  of  two  causes  and  for  one  of 
which  the  defendants  were  reaponeible  and  for 
the  other  they  were  not,  the  plaintiff  must  faU 
If  his  evidence  does  not  show  that  the  injuries 
were  the  result  of  the  cause  for  which  the  de- 
fendants were  responsible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Vig.  H  87T-«06,  955;  Dec. 
Dir.  «s»26&] 

8.  Neouoenos  «s^6— "Pboxjkate  Causb." 

A  "proximate  cause"  is  that  cause  from 
which  tbe  effect  might  be  expected  to  follow 
without  the  concurrence  of  any  nnuaual  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  69,  70;  Dec.  Dig.  i3=»56. 

For  other  definitions  see  Words  and  Elirases, 
nnt  and  Secmd  Seme,  Proximate  Cause.] 

4.  NKOI.I8IIH0E  «S»136— NonaUTX— EVIDUMGB. 

Held,  that  the  court  did  not  err  In  grant- 
ing a  nonsuit. 

[EM.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S!  277-353;   Dec.  Dig.  «=»130.] 

Appeal  from  District  Court,  Eootenal 
County ;  John  M.  Flynn,  Judge. 

Action  by  John  Antler  against  M.  M.  Cox 
ffTiri  others.  From  judgment  for  defendants 
and  denial  of  new  trial,  plaiutitC  appeals. 
Affirmed. 

O.  M.  FuTia  and  J.  Oanium,  both  of 
Spctone.  Waab.,  and  O.  3.  Bandelin*  of  Sond- 
polnt,  tor  appellant  Bla<^  &  Wemette,  of 
Ooeur  d'Alene,  and  Poet,  ATery  &  Higglna^  of 
Bptkmne,  Waab.,  for  reepoDdenta. 

SULIiITAN,  a  J.  This  action  was  brought 
to  recover  damages  for  personal  Injuries  re- 
ceived while  in  the  employ  of  the  respond- 
entia which  reralted  in  the  lose  of  a  leg.  It 
la  allied  that  the  appliances  famished  to 
appellant  were  unsafe  and  dangerous.  On 
the  trial  appellant  Introduced  his  evidence 
and  rested,  and  counsel  thereupon  made  a 


motion  for  a  nonsuit,  wUdi  tbe  court  «ua- 
talned  and  entered  a  Judgment  dlsmlaslng  tbe 
action,  lliereafter  a  motioD  for  a  new  trial 
was  denied.  Tbe  appeal  la  from  tbe  judg- 
ment and  the  order  denying  tbe  new  trial 

Appelant  asalgna  as  mroc  the  granting  of 
leqmndentB*  motion  for  a  nonanlt  denial  ot 
appellants  motion  for  a  new  trial,  and  that 
the  ooart  erred  in  ottering  jndgment  in  favor 
of  the  respondents. 

[1]  nie  following  facts  appear  from  tbe 
recOTd:  Appelant  is  S8  years  of  age,  of 
Oerman  descent,  and  does  not  qwak  the  Eng^ 
Usib  language  very  well;  has  been  in  tUs 
ooantry  about  eight  years  and  has  beoa  em- 
ployed most  of  the  time  as  a  carpenter,  and 
had  not  bad  much  experience  in  working  in  the 
woods  or  In  handling  horses  until  employed 
by  reepoodents,  where  he  had  worked  only 
a  short  time  bef&re  1^  accident  occnned. 
TTie  respondents  were  engaged  in  logging  and 
maintaining  and  operating  logging  camps  for 
the  pnipose  of  carrying  on  their  bualnees. 
Among  other  things,  they  were  engaged  In 
tzatUng  logs  down  a  chute.  Two  days  prior 
to  the  aeddent,  raqoondenta  reqnerted  ap- 
peUant  to  take  a  borae  and  trail  loga.  Tba 
appellant  objected  to  doing  tbat  Und  at  work, 
and  informed  veqiondaits  tbat  be  knew  noth- 
ing whatever  about  handling  horses  or  of  tiiat 
kind  of  woxfc,  hat  consented  to  do  tbe  worii:. 
Tbe  woifc  of  trallteg  loga  la  performed  by 
ttie  fise  of  a  horse  and  chain  some  20  to  24 
feet  In  length,  attached  to  a  idi^letree  1^ 
meana  c/t  a  hook.  On  the  toA  of  tills  dudn 
la  attadied  a  trail  book.  '-A.  number  of  loga 
are  placed  in  the  ctaate  one  after  another, 
and  tbe  trail  hodk  la  fastened  to.  tbe  upper 
end  of  tbe  wppet  log,  and  flie  horae  is  tben 
driven  along  the  dinte,  dr^glng  <x  .push- 
ing tiie  loga  down  flie  chute  to  the  desired 
point  TbB  chain  in  this  Inafeance  was  com- 
posed of  about  10  teet  ot  litik  tStaia  and  about 
10  feet  <tf  wire  cable,  and  the  book  was  not 
fastened  to  the  <!haln  by  a  swivel.  After  the 
logs  had  been  delivered  to  the  deilred  point, 
appellant  would  remove  tite  book  from  the 
log.  turn  the  horse  around,  and  then  put  the 
tiratl  hook  In  the  ring.  <mi  the  etogletree,  uid 
tbe  horse  woold  then  be  drlv«i  back  to  the 
p<dnt  of  the  chute  where  the  n<Bt  load  of  logs 
was  to  be  taken  from.  ^[Us  ^ration  was 
repeated  several  times  an  hour.  The  horse 
was  well  broken  in  this  kind  ot  woric.  and 
was  handled  without  lines;  that  in,  the 
lines  were  not  taken  down  from  the  bames. 
It  appears  that  the  trail  hook  was  attached 
to  the  wire  cable  without  a  swivel  and  at 
times  became  unhooked,  or  the  hook  would 
come  out  ot  the  ring  on  the  singletree  as  the 
horse  dragged  it  back  for  another  load.  Ap. 
pellant  was  instructed  by  reasxmdents  to 
use  this  appliance,  and  was  assured  by  them 
that  It  was  saf& 

While  the  appellant  was  using  this  appli- 
ance as  above  stated,  and  at  the  time  of  the 
accident,  It  appears  that  he  had  just  trailed 
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some  logs  and  was  retnndng  for  another 
load;  tiiat  he  had  tnzned  the  hoiae  around 
and  hooked  the  hook  In  the  ring  of  the 
singletree  and  had  started  tiie  hmrse  back 
In  the  proper  direction,  whm  for  some  rea- 
son tb6  horse,  after  g^ng  a  short  distance, 
tamed  from  the  path  along  the  cfhnte  and 
appellant  went  In  front  of  him  in  order  to 
torn  him  aroand  and  ke^  him  In  the  proper 
direction.  He  held  np  hla  hands  and  called 
to  the  horse  to  stop.  The  horse  at  that  sod- 
AeiJj  jumped  past  the  appellant,  dragging 
the  chain  after  lilm.  The  hook  came  out  of 
the  ring  In  the  dngletree,  and  the  chain  and 
cable  were  thtown  around  a  tree  and  cat^t 
appbUanfs  leg  bade  of  the  knee,  and  he  was 
thus  dragged  some  hundred  feet  or  more  be- 
fore the  horse  could  be  stopped.  Appellant's 
leg  was  badl7  lacuated  and  torn  hy  the 
ho(A.  Therei^on  appellant  was  taken  to 
tlie  camis  and  a  doctor  was  procured  in  about 
26  hours,  who  stlttAed  up  end  <aeaiud  the 
woottda.  Gangrene  set  In  about  the  fourth 
day,  and  the  1^  was  ttiereafCer  amputated 
above  the  knee. 

Certain  expert  witnesses  testified  that  the 
appliance  or  chain  furnished  to  ttw  appel- 
lant was  not  like  the  <me  which  Is  generally 
need,  or  whl<^  Is  ordlnarl^  <a  customarily 
used  for  sucb  work ;  that  the  premier  ap^- 
ance  la  a  chain  and  a  swivel.  ,It  Is  claimed 
by  counsel  for  i^pellant  that  the  thetoy  np- 
on  which  the  court  sustained  the  motion  for 
a  nonsuit  was  that  the  Jumping  of  tlie  horse 
or  the  nmnlng  away  of  the  hwse,  was  the 
proximate  cause  of  the  acdd^t,  for  whicb 
the  resptmdents  were  In  no  wise  reeposuitAe, 
and  that  an>ellant  m^ht  have  been  Injured 
had  the  respondents  famUAed  a  dialn  and 
swivel  instead  of  the  ciialn  and  cable  used, 
and  counsel  contKid  under  the  authorities 
that  whether  or  not  the  Jumping  of  the  horse 
was  the  proximate  cause  of  the  accident  and 
whether  or  not  appellant  might  have  been 
injured  had  respondents  famished  the  alleged 
proper  appliances  were  mattns  (tf  fiict  to  be 
submitted  to  Hie  Jury.  In  the  Judgment  of 
nonsuit  the  court  stated  as  follows: 

"The  defendant  moved  the  court  that  this  ac- 
tion be  withdrawn  from  the  jury  and  a  judg- 
ment of  nonsuit  be  entered  herein  for  the  rea- 
son that  the  evidence  introduced  by  plaintiff 
and  the  proof  made  by  him  in  this  case  was 
not  sufficient  to  warrant  snbinitdng  the  cause 
to  -the  jury  for  its  dedalmi" 

— and  sustained  the  motion  and  entered  Judg- 
ment dismissing  the  action.  The  reason,  as 
stated  in  paragraph  7  of  the  complaint,  why 
the  defendants  were  chargeable  with  this  ac- 
cident, is  as  follows: 

"That  said  appliances  were  unsafe  and  dan- 
gerous for  the  reason  that  the  cable  to  which 
the  trail  hook  was  fastened  was  stiff  and  un- 
wieldy, thereby  causing  said  cable  to  twist 
and  curl  as  it  was  dragged  alon^  the  ground 
by  the  horse,  and  causing  the  trail  hook  to  fly 
arotmd  in  a  dnngerous  manner;  whereas,  had 
defendant  furnished  the  proper,  suitable  and 
reasooiably  safe  appliances,  as  heretofore  de- 
scribed, said  trail  book  would  have  remained  up- 
on the  ground  as  it  was  dragge4  along." 


lUe  ocmditloiia  13iei«  aEeged  were  not  prov- 
en on  the  triaL  Instead  <tf  l^ovii«  that  this 
hook  draned  on  the  ground  at  the  end  of  a 
cabl^  and  because  of  the  twisting  and  curl- 
ing of  the  cable  It  woulQ  fly  around  and  be- 
come dangerous,  the  appellant  testified  that 
Its  normal  omdltlcm,  when  not  attached  to  a 
I<^,  was  to  be  hooked  In  the  singletree  and 
dragged  on  tba  groo^  and  that  it  would 
become  unhooked,  a  condition  contrary  or 
opposed  to  said  allegallons  ot  tbe'cMnplalnt 
In  the  ninth  pamgraidi  of  the  complaint.  It 
Is  alleged  that: 

"The  wire  cable  to  which  the  trail  hock  was 
faatened,  because  of  being  an  improper  and  un- 
suitable appliance,  and  not  reasonably  safe 
as  ber^Dbefore  alleged,  curled  and  twisted 
about  in  such  a  manner  that  the  tr^l  hook  struck 
and  caught  plaintiff,"  etc 

We  And  nothing  in  the  testimony  oftered 
Chat  would  authorize  the  Jury  to  attribute 
said  accident  to  the  curling  or  twisting  at 

the  cable. 

It  a[^>earB  from  the  allegations  of  the  com- 
plaint that  the  plaintiff  relied  upon  the  un- 
safe and  unsuitable  condition  of  the  cable, 
and  because  of  Its  being  an  Improper  and 
unsuitable  appliance  it  was  responsible  for 
the  accident;  but  the  evidence  lntrodiv»d 
does  not  establish  the  fact  that  the  cable 
was  responsible  for  the  accident 

Counsel  for  appellant  contend  that  the 
proximate  cause  of  the  injury  was  the  negli- 
gence of  the  defendants  in  furnishing  said 
chain  and  cable  for  the  use  of  appellant.  As 
will  be  noted  from  the  above  quotation  from 
the  court's  decision,  the  court  granted  a 
judgment  of  nonsuit— 

"for  the  reason  that  the  evidence  introduced 
by  the  plaiatiCF  and  the  proof  made  by  him 
in  this  case  was  not  sufficient  to  warrant  sub- 
mitting the  case  to  the  jury  for  its  dedaion.** 

The  court  was  Justified  In  finding  that 

there  was  not  suffldent  evidence  to  establish 
the  principal  allegations  of  the  complaint, 
and  hence  declined  to  Bubmit  the  case  to  the 
Jury.  It  may  have  been  that  the  main  rea- 
son the  court  granted  the  nonsuit  was  that 
he  concluded  that  the  evidence  was  not  Emffl- 
clent  to  charge  the  respondents  with  the 
proximate  cause  of  the  Injury  sustained  by 
the  plaintiff,  and  if  that  be  true,  the  court 
did  not  err  in  so  concluding. 

We  find  no  testimony  in  the  record  which 
shows  that  the  hook  would  come  out  of  the 
ring  In  the  singletree  because  the  "wire  cable 
was  stiff  and  attached  to  the  trail  book 
without  a  swivel."  Appellant  testified  that 
the  hook  came  out  frequently,  several  times  a 
day,  because  in  dragging  it  behind  the  horse 
It  would  catch  on  rough  places  and  become 
unhooked.  The  evidence  shows  that  the 
horse  In  going  back  up  the  chute  turned 
around  or  left  the  trail,  for  some  reason 
not  shown  by  the  evidence,  and  appellant 
tried  to  go  around  him  and  get  to  his  head, 
but  the  horse  turned  about  very  quickly  and 
made  for  the  back  path,  which  went  between 
the  chute  and  &  tree.  Appellant  tried  to  get 
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there  first  and  beftd  tbe  bone  off,  but  did  not 
do  80,  but  stepped  at  tbe  tree  because  both 
oonld  not  go  paat  at  tbe  lame  tbufc  Appel- 
lant waa  waring  bla  banda  and  calling  to 
tbe  horse  to  stop,  wbteb  tbe  horse  refaaed  to 
dOk  and  after  It  paased  tbe  tree  the  cbaln 
awnng  around,  and  ai^llant  was  struck  by 
tbe  book.  Appellant  testtfled  tbat  be  did 
not  know  when  or  bow  tbe  book  became  de- 
tacbed  from  the  ring  In  the  ttlngletree,  and 
It  may  bare  been  because  tbe  alngletree  bit 
flie  tre^  or  because  of  tbe  andden  turn  of 
tbe  taiffse,  eltber  <tf  wblcb  wonld  possibly  dis- 
lodge tbe  book.  No  tt^Ugenee  la  charged  tie- 
canse  of  tike  dse,  form,  or  position  of  tbe 
book  or  tbe  ring  In  wblcb  it  was  fastened. 
From  tbe  erktenoe  it  was  Impossible  for 
tbe  Jury  to  say  that  tbe  cable  caused  tbe 
book  to  come  out  ot  tbe  ring,  and  It  would  be 
a  pure  guess  aa  to  wbether  or  not  tbe  cable 
canaed  the  hook  to  come  out  of  tbe  ring,  and 
the  Jury,  if  tiie  caae  bad  been  submitted  to 
Oiem,  would  be  left  to  qteonlate  as  to  tbe 
cause  of  tiie  booths  coming  oat  <rf  tbe  ring. 

Tbe  runaway  borse  bnm^t  about  eondl- 
tlons  not  contemitoted  by  any  one.  In  bis 
testimony  appelant  admitted  tbat  the  horse 
was  a  good  borse  and  well  trained  and  knew 
bla  buaiaess,  and  tbat  be  bad  never  acted 
tbat  way  before.  It  ai^>earB  tbat  suddenly, 
without  warning,  the  horse,  eltber  through 
fright  or  Bome  other  cause,  started  to  run 
away,  and  while  appellant  was  trying  to  stop 
blm,  the  actddent  occurred.  The  eTldence 
does  not  show  that  because  of  the  twisting 
of  tbe  cable  the  hook  became  detached  from 
the  singletres,  and  the  jury,  if  It  had  entered 
a  Terdict  against  tbe  defendants,  would  have 
bad  to  guess  what  caused  the  hook  to  become 
detached  from  tbe  singletree.  One  witness 
testified  that  the  horse  was  on  tbe  gallop 
aa  be  came  down  the  path. 

In  an  action  for  personal  Injury,  a  court 
ougbt  not  to  permit  a  jury  to  guess  or  specu- 
late as  to  tbe  cause  of  an  accident  causing 
sucb  injuries.  As  bearing  upon  this  ques- 
tion, see  Wbltehouse  7.  Bryant  Lumber  &  S. 
Co.,  60  Wash.  SdS,  VJ  Pae.  751;  Olmstead 
T.  Hastings  Shingle  UfK.  Col,  46  Wash.  6ST, 
9i  Pae.  474. 

£1]  In  Searles  v.  Manhattan  Ry.  Co.,  101 
N.  Y.  661,  5  N.  E.  66,  tbe  question  was  wheth- 
er or  not  the  cinder  that  fell  in  plaintiff's 
eye  came  from  a  smokestack  or  whether  it 
came  from  the  ash  pan  of  an  engine  because 
tbe  ash  pan  was  out  of  repair.  The  court 
said: 

"When  tbe  fact  is  that  tbe  damages  claimed 
fat  an  action  were  oocasloned  by  one  of  two 
eanses,  tor  one  of  which  the  defendant  is  respon- 
sible, and  for  the  other  of  which  it  is  not  re- 
sponsible, the  plaintif  must  fail  if  hia  evidence 
does  not  show  that  the  damages  were  produced 
by  tbe  former  ^euse,  and  he  must  fail,  also,  if 
it  Is  Jnst  as  probable  tbat  tiwy  were  caused 
by  the  one  aa  by  the  other,  as  the  plaintiff  is 
bound  to  make  out  bis  case  by  tbe  preponder- 
ance of  eridence.  The  jury  most  not  be  left 
to  mere  conjecture,  and  a  rnn  possibility  tbat 
tbe  damages  ware  cansed  In  consequence  of  tbe 


netfigenee  aad  unaUBfulnsss  of  Ibe  defendant 
is  not  BUfiieient" 

See,  also^  Taylor  t.  01^  of  Tonkezs,  li05 
N.  T.  202,  11  N.  B.  642.  BB  Am.  Rep.  492. 

ITnd6r  the  facts  as  shown  by  the  evidence. 
It  dumot  be  aald,  as  a  matter  of  law,  or  at 
all,  tbat  the  apiMUant  would  (ur  would  not 
have  been  Injured  If  a  dialn  bad  been  used 
instead  of  a  part  <diain  and  part  cable,  or 
tbat  be  waa  or  was  not  injured  beeauae  of 
tbe  chain  being  part  cable  and  beeauae  ttaere 
Is  no  evidence  irtiateTer  to  give  tbe  court  or 
jury  any  Information  aa  to  wby  this  hwA, 
bit  the  an>ellant,  exc^  tbat  it  was  being 
dragged  or  carried  bdilnd  a  runaway  borse, 
and  tbe  trial  court  held  tbat  aa  a  nutter  oC 
law  there  was  no  evidence  from  which  a  rea- 
sonable mind  coQld  find  tiiat  tbe  cable  was 
the  proximate  cause  of  tbe  accident. 

The  aK>tilant  contends  that  if  reapondoits 
bad  fnndsbed  a  <Aaln  tbe  chain  would  have 
f&llowed  tbe  borse  in  bis  runaway,  and  for 
tbat  reason  there  would  have  been  no  Injury ; 
but  tbla  la  a  mere  conjecture,  since  if  tbe 
bMse  tamed  suddenly,  aa  it  appears  be  did 
In  this  case,  with  a  long  chain  dragging  be- 
hind blm,  it  certainly  would  not  have  follow- 
ed In  a  direct  line  with  tbe  borB&  fnils  con- 
tention is  an  effort  to  assume  facta  wblcb  do 
not  ttpfieax  In  the  caB&  Tbe  accident  cttixdn- 
ly  would  not  have  happened  bad  tbe  borse 
not  run  aw^  and  had  the  work  progressed 
In  tbe  usual  way;  nor  can  It  be  said  tbat  tbe 
acddrat  tnl^t  reascmably  have  been  expect- 
ed to  happen,  since  the  bone  which  caused 
the  acddmt  was  correctly  trained,  gentle, 
arid  used  to  the  work. 

In  Brown  r.  O.  W.  B.  ft  M.  Oo.,  68  Or.  403, 
128  Pac.  40,  in  referring  to  tbe  question  of 
proximate  cause  In  personal  Injury  cases,  the 
court  said: 

"The  law  regards  the  one  as  the  proximate 
canes  of  the  other  without  regard  to  the  lapse 
of  time,  where  no  other  cause  intervenes  or 
comes  between  the  negligence  charged  and  the 
Injuries  received  to  contribute  to  it.  There  must 
be  nothing  to  break  the  causal  connection  be- 
tween the  alleged  negligence  and  the  Injuries." 

In  Gfde  t.  <3«man  S.  &  U  Society,  124  Fed. 
lis,  60  O.  a  A.  603, 63  li.  IL  A.  416,  tbe  court 
said: 

"An  injury  that  results  from  an  act  of 
negligence,  but  that  could  not  have  been  fore- 
seen or  reaaoaably  antldpated  as  its  probable 
consequence,  and  that  would  not  have  resulted 
from  \tj  had  not  the  interposition  of  some  new 
and  independent  cause  interrupted  the  natural 
sequence  of  events,  turned  aside  their  course, 
and  produced  it,  is  not  acti<Hiable.  Such  an 
act  of  negligence  is  the  remote,  and  the  Inde- 
pendent intervening  cause  is  the  proximate 
cause  of  tbe  Injury.  A  natural  consequence 
of  an  act  la  the  consegnence  whidi  ordinarily 
follows  it,  the  result  which  may  be  reasonably 
anticipated  from  it.  A  probable  consequence  is 
one  that  is  more  likely  to  follow  its  supposed 
cause  than  It  is  to  fail  to  follow  It." 

[9]  A  proximate  cause  Is  tme  from  which 
the  ettect  might  be  expected  to  follow  wltb* 
out  tbe  CMKorKaiee  of  any  unuanal  drcum- 
stancea.  82  dye.  74S. 

Tbe  rule  la  thoroughly  established  by  tbe 
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antlioxltlM  tliat  pxozliimte  .causes  are  sndi 
as  are  the  ordinary  and  natural  results  of 
the  omlssloD  or  negllgoice  comiAalned  of. 
and  are  usnol  and  might  have  been  reason- 
ably expected  to  occur. 

The  tool  or  appliance  that  caused  the  In- 
Jnry  was  a  very  stntple  one,  and  the  plaintiff 
bad  actually  woi^ed  with  it  Cor  several  days 
and  made  trips  every  10  or  IB  minutes  with 
it.  He  testified  tbat  tbe  hook  came  out  many 
times  every  day,  and  tbat  he  put  it  back. 
There  is  no  evldoice  to  show  that  it  was 
dangerous  when  used  in  the  manner  con- 
templated, and  wfaw  the  horse  was  not  mn- 
ninff  away.  There  had  been  no  troulAe  in 
connection  with  the  hook,  except  that  it 
would  come  unbooked  from  the  singletree 
when  the  horse  was  dragging  it  back  over 
rough  ground.  If  the  horse  bad  not  been 
running  away,  the  hook  would  not  have  been 
flying  in  the  air.  There  Is  no  evidaKe  tbat 
there  was  any  Uddm  defect  in  it 

As  bearing  upon  the  questions  here  in- 
volved, see  Drake  v.  U.  P.  By.  Oo.,  2  Idaho 
(Haab.)  487,  21  Pac.  600;  Harvey  v.  Alturas 
Coal  BUn.  Co.  8  Idaho  (Hash.)  610.  81  Paa 
£19 ;  Goure  v.  Storey,  17  Idaho,  868,  lOS  Pac. 
m;  Day  v.  Cleveland.  137  Ind.  206,  86  N. 
B.  854. 

[4]  "OiB  court  did  not  err  in  ■ostainiug  said 
motion  tax  a  nonsuit 

Finding  no  reversible  mor  In  the  leoord, 
the  judgment  of  the  trial  otrart  must  be  af- 
firmed, and  It  Is  so  ord««d,  with  ooato  in  fb- 
vor  of  the  respondents. 

BUD6B  and  MORGAN,  JJ.,  concur. 


PIATT  V.  FLAHEBTT  et  aL    (No.  20048.) 

(Sapreme  Ooart  of  Kansas.  Jnne  12,  1916. 
On  Motion  for  Beheariiig,  Jane  22,  1916.) 

(ByUabut       the  Oourf.) 

1.  ExEcunoR  ^S32M»  —  Sale  —  Rkdbuftion 
Pebiod— GoHFUTAnoK— "FsoH  ran  Dat  of 
Sale." 

Under  tbe  provisionB  of  section  476  of  the 
Olvll  Code  (Oen.  St  1900,  %  60n)  giving  the 
owner  of  real  property  sold  on  executioD  the 
right  to  redeem  the  same  within  18  months  from 
the  day  of  tale,  the  redemption  period  is  reck- 
<aied  from  the  day  on  which  the  property  is 
Btrlctcen  off  by  the  officer  making  the  sale  rather 
than  from  the  time  when  the  sale  is  confirmed. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  »  846-850;  Dec  Dig.  «=»295.] 

2.  Execution  <8=»295  —  Sale  —  REDEMPnoif 
Pkbiod — ^Extension— Pehdenct  or  LmoA- 
noN. 

Where  a  sale  has  been  set  aside  by  the  dis- 
trict court,  and  afterwards  the  order  setting 
aside  the  sale  is  vacated  and  the  sale  confirmed, 
and  an  appeal  is  taken  from  the  latter  order, 
and  the  litigation  is  continued  antil  after  the 
statutory  period  has  expired,  it  is  competent 
for  the  court  to  give  the  owner  an  opportunity 
to  redeem  within  a  reasonable  time  after  the 
UtlgatioD  as  to  the  right  to  redeem  has  been 
eoncladed. 

[Ed,  Note.— For  other  eases,  see  Execution, 
Cent  Dig.  SI  846-850:  Dee.  Dig.  «»296.] 


Appeal    from    District   Oourt,  Pawnee 

County. 

Action  by  Usde  B.  Piatt  against  Frank  A. 
Flaherty  and  odiers.    Fnaoa  Jndgmoit  fbr 

defendants,  plalntUf  appeals.  Modified. 

H.  S.  Rogers,  of  Lamed,  and  O.  M.  Wil- 
liams, of  Hutchinson,  for  appellant  C.  E. 
Lobdell,  of  Great  Bend,  and  George  E^nney, 
of  Lamed,  for  appellees. 

JOHNSTON,  C.  J.  Does  the  IS  months' 
period  of  redemption  provided  by  statute  be- 
gin to  run  at  the  date  of  the  sale  or  at  the 
date  of  the  confirmation  of  the  sale?  is  tbe 
principal  question  Involved  In  this  appeal. 

The  material  facta  In  this  case  appear  to 
be  that  a  default  judgment  for  |690  In  plain- 
tlfTs  favor  against  defendants  Frank  A.  and 
Ella  Flaherty  was  rendered  on  March  4, 1012, 
and  a  mortage  upon  certain  property  given 
to  secure  the  debt  was  foredosed.  A  judg- 
ment 1^  defitnlt  was  also  reaAeroA  in  favor 
of  tbe  defendant  tbe  Central  States  Life  In- 
surance Company  upon  three  notes  amount- 
ing, at  tbat  tbne,  to  $2,680.80,  $2,636,80,  and 
$1,127.16,  respectively,  and  mortgages  upon 
the  same  property  covered  by  plalatifTs  mort- 
gage and  other  property  In  addition,  given  to 
secure  the  notes,  were  foreclosed.  The  judff- 
ment  of  the  Central  States  Ufe  Insurance 
Company  was  adjudged  a  first  lien  upon  all 
the  property,  that  of  the  plaintiff  a  second 
lien  upon  Gbe  parttcnlar  property,  and  an- 
other default  Judgment  In  fkvor  of  tbe  Oaar- 
Scott  Granpany  for  fl,7&l  a  third  lien  upon 
all  tbe  property,  nie  land  ms.  duly  ad- 
vertised for  sale,  and  that  part  covered  bgr 
plalntifTs  judgment  sold  cm  Mtarcti  6^  1918. 
On  May  26,  1013,  tlw  Oaar^Soott  C<Hnpany 
moved  to  set  adde  the  sal^  and  on  Novem- 
ber 4,  1913,  the  sale  was  set  aside  witbont 
notice  to  tbe  plaintiff.  On  January  31,  1914. 
plaintiff  moved  to  confirm  the  sale,  but  she 
afterwards  learned  that  the  sale  had  been 
set  aside,  and  on  October  16,  1914,  filed  her 
motion  and  notice  to  all  defendants  to  set 
aside  the  order  vacating  the  sale.  On  No- 
vember 4,  1914,  the  court  set  aside  the  order 
vacating  the  sale;  defendants  Frank  A.  and 
Ella  Flaherty  ax^tearlng  spedally  and  ob- 
jecting to  the  jurisdiction  of  tbe  court.  On 
January  11,  1915,  over  the  objection  of  de- 
fendants Frank  A.  and  Ella  Flaherty,  who 
appeared  qieclally,  the  court  oonflrmed  the 
sale  and  ordered  that  tbey  should  iiave  IS 
months  from  that  day  In  which  to  redeem. 

[11  The  statutory  provision,  so  far  as  it 
applies  to  this  controversy,  ,reads  as  follows: 

"The  defendant  owner  may  redem  any  real 
property  sold  under  execution,  qtedal  execution, 
or  order  of  nie,  at  the  amount  sold  for,  together 
with  interest,  costs,  and  taxes,  as  provided  for 
ID  this  act,  at  any  time  witEIn  eighteen  months 
from  the  day  of  sale  as  herein  provided,  and 
shall  in  the  meantime  be  entitled  to  tlie  posses- 
sion of  the  property.  •  •  • "  CHv.  Code,  % 
47a 
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There  is  little  room  fw  Interpretation  of 
the  language  ased  In  the  provision.  Tbe 
period  of  redemption  la  to  be  reckoned  "from 
tbe  day  of  sale"  and  not  from  the  lime  of 
conQrmation  of  tbe  ezecation  of  the  deed. 
The  ordinary  meaning  of  the  phrase  "from 
the  day  of  sale"  la  the  day  when  the  offer 
is  made  by  the  purchaser  and  accepted  by 
tbe  officer;  that  la,  tbe  day  when  tbe  prop- 
erty is  stricken  off  by  tbe  officer  making  the 
sale.  This  Is  the  meaning  generally  applied 
to  the  term,  when  used  In  connection  with  an 
execntion  or  judicial  aale.  The  defendants 
Flaherty  Insist  that  tlie  day  of  sale  Is  tbe 
time  when  tbe  sale  is  completed  by  cmflrma- 
tlon,  but  conflrmation  itself  does  not  give 
the  rl^t  of  posses^n  nor  complete  tbe 
transfer  of  tbe  title,  wtam  there  Is  a  r^^ 
of  redemptiML  In  sndi  a  case  only  a  cer- 
tificate is  issued,  and  a  deed  is  not  executed 
ontU  tbe  period  of  redanpUon  baa  expired. 
In  common  undostandisft  the  day  of  sale  is 
nc^  the  day  of  confirmation,  nor  yet  the  day 
on  wbidi  tbe  deed  la  made  and  tlie  transfer 
of  the  title  completed.  While  confirmation 
is  a  necessary  step 'in  perfecting  a  Judicial 
■ale  and  the  transfer  of  titles  It  nmuUy  oo- 
cnra  days  after  tbe  sale  la  made  and  at  the 
follfvwing  term  of  court  If  the  X«gislatnre 
had  intended  that  redemption  should  be  reck- 
oned from  tbe  oompletifm  of  tbe  sale  or  Its 
Gonfirmatlon,  It  would  seem  that  some  other 
form  of  expression  would  have  been  used. 

[2]  WbUe  tbe  statutory  period  of  rednnp- 
tlon  must  be  redraoed  firom  tbe  time  when 
ibe  property  Is  stricken  off  by  tbe  officer,  it 
does  not  follow  that  a  court  at  equity  may 
not,  under  certain  dreumstanoes,  extend  the 
period  at  redemption.   It  la  tbe  duty  of  the 
courts  to  see  that  partioB  are  not  deprived 
of  the  right  of  redemption  given  by  statute 
on  account  of  delays  which  are  tbe  result  of 
iwoceedlngs  in  tbe  court  to  determine  quee- 
tioos  affecdng  the  rl^t  of  redemption.  It 
would  seem  that  the  time  might  be  extended 
by  agreement  of  parties  (27  Gyc.  1815),  and 
perhaps  a  party  by  his  (induct  might  estop 
Umself  from  objecting  to  a  reasonable  ex- 
tmsion  of  time  In  which  to  redeem.  In  Ne^ 
T.  Harzell,  82  Kan.  65i,  109  Pac.  188,  the 
trial  court  declared  a  Uen  upon  land  and 
adjudged  that  tbe  land  should  be  sold  sub- 
ject to  tbe  statutory  right  to  redeem,  and 
qyedfically  fixed  the  polod  of  redemptlwi  at 
18  nMmtbs,  when  under  tbe  law  only  S 
monttra'  time  should  have  been  given  for  that 
xmriKMe.    ^Rie  plaintiff  appealed  from  tbe 
order  allowing  18  months  for  redemption, 
and  on  the  appeal  it  was  determined  that 
tbe  redemption  period  In  such  a  case  was 
6  months,  and  that  time  had  expired  when 
tbe  dedalcm  was  mada   It  was  bsAd,  bow- 
erer,  that  the  defendant  should  not  lose  his 
ri^t  of  redemption  on  account  of  tbe  ac- 
tion of  the  trial  court,  but  tliat  he  was  «a- 
tltled.  to  an  owortunlty  to  exerdae  the  right 
after  the  final  Judgment  in  the  case  bad  been 
entered.  It  wh  determined  that  four  weeks ; 


after .  the  dedsttm  was  announced  was  a 
reasonable  time,  and  tbe  period  of  rednnp- 
tlon  was  extended  that  length  of  time.  In 
Qnlnton  v.  Adams,  87  Kan.  112. 123  Pac.  740, 
where  redemption  was  Interrupted  by  an 
appeal  from  an  order  setting  aside  a  sale 
which  resulted  In  the  reversal  of  the  order 
and  a  direction  to  confirm  the  sale,  the  stat- 
utory period  of  redemption  had  expired  long 
before  the  appeal  was  determined,  and  It 
was  Insisted  tiiat  the  right  to  redeem  bad 
t>eeQ  lost  The  court,  however,  held  that  the 
defendant  was  entitled  to  an  opportunity 
to  redeem  after  the  appeal  was  decided  and 
the  mandate  entered,  and  accordingly  about 
two  weeks'  time  was  given  in  which  to  ex- 
erdse  tbe  right  The  rule  in  these  cases 
control  this  one.  Tbe  sale,  as  we  have  seen, 
was  made  on  March  5,  1913,  and  the  IS 
months'  redemption  period  expired  on  Sep- 
tember 5,  1914.  On  November  4,  1913,  and 
without  notice  to  plaintiff,  the  court  set  aside 
the  sale.  On  November  4,  1914,  the  court 
vacated  the  order  setting  aside  the  sale,  and 
on  January  11,  1910,  tbe  sale  was  oonflrmed, 
and  tbe  court,  proceeding  on  tbe  theory  that 
the  time  of  redemption  should  be  reckoned 
from  the  confirmation  of  tbe  sale,  ordered 
that  redemption  might  be  made  within  18 
months  after  that  time.  Tbe  adion  of  the 
court  in  setting  aside  the  sale  and  then  rar 
eating  that  order,  leaving  the  time  of  re- 
demption in  a  state  of  doubt  and  the  pro- 
tracting at  tbe  litigation  by  an  appeal  from 
the  order  as  to  the  time  of  redemption,  af- 
ford good  grounds  for  extending  tbe  time  of 
redemption  a  reasonable  time  after  the  con- 
clusion of  the  litigation.  It  Is  contended  on 
this  appeal  that  the  court  erred  in  vacating 
tbe  order  setting  tbe  sale  aside  after  the 
term  In  which  tbe  order  was  made.  Tlie 
final  Judgment  in  the  foreclosure  proceeding 
was  not  disturbed.  The  ruling  vacating  the 
order  was  upon  a  matter  which  was  inci- 
dental to  tbe  execution  of  the  Judgment 
The  Judgment  bad  not  been  executed,  and 
tbe  parties  were  still  in  court  and  required 
to  appear  on  notice  In  iHuceedlngs  looking 
towards  tbe  carrying  out  of  tbe  decree  of 
foreclosure.  One  of  the  grounds  of  the  mo- 
tion was  that  no  notice  of  tbe  motion  to  set 
aside  tbe  sale  was  given,  and  that  the  tnder 
was  therefore  Invalid.  It  was  competent  for 
the  court  to  take  up  the  motion  to  set  aside 
tbe  order  upon  due  notice  at  any  time  before 
the  fbredosnre  proceeding  was  conduded  and 
tbe  Utigation  ended.  Tbe  dedalon  of  tbe 
court  giving  the  de£mdanta  Flalierty  18 
months  after  tbe  confirmation  the  deeds 
cazmot  be  sustained.  They  will,  however,  be 
given  wliat  Is  deemed  a  reasonaUe  time  after 
tlUa  decision  la  made  In  which  to  redeem. 

Tbe  dedalon  of  this  court  li^  therefore, 
tliat  the  Judgment  of  the  district  court  Is 
modified  and  tiie  time  fbr  redmptlon  is  ex- 
tended until  August  15,  1915 ;  and  It  is  fur- 
ther ordered  that  If  the  property  is  not  re- 
deemed on  or  before  that  date,  the  sheriff 
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diall  execute  a  deed  to  ttie  purchaser.  All 
tbe  Justices  concurring. 

On  Motion  for  Rehearing. 

Upon  tbe  motion  for  rebearbig,  the  judg- 
ment herein  extending  the  time  for  redemp- 
tion until  August  15,  191S,  is  modified  to  the 
extent  that,  if  the  property  la  not  redeemed 
on  or  before  that  date,  the  sheriff  shall  exe- 
cute a  deed  to  tlie  purchaser,  but  tlie  de- 
foidants  Flaherty  will  be  permitted  to  go 
upon  the  premises  for  the  sole  purpose  of 
faarrestlng  and  removing  the  annual  crop 
previously  planted  by  them,  paying  to  the 
purchaser  at  the  sheriff's  sale  a  landlord's 
share  of  the  crop;  that  Is,  the  usual  and 
customary  t&Aol  of  lands  in  that  community. 


SPRNCBB  et  al.  t.  BARKBB.  (No.  1957S.)t 
(Supreme  Court  of  KauBas.    Jane  12,  1915.) 

(BtUabu*  hy  the  Court.) 

1.  BzKicpnoifa  «s»30  — lUoHiB  or  Widow 
AND  "OnnjUBir"— BZKKPT  Fkbsoeial  Faop- 

KBTT. 

Tho  word  "children,"  as  used  in  section 
8484  of  the  Oeneral  Statutes  of  1909,  includes 
adults  as  well  as  minors. 

[Ed.  Note.— For  other  casei,  see  BzonptiMU, 
Cent  Dig.  S  34;   Dec  Dig.  «=>aO. 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Child.] 

2.  ExEUFiioNB  «EE930— Bights  or  Widow— 

EXEICFT  PEBSONAL  PKOFEBTT. 

The  title  to  the  exempt  personal  property, 
which  by  such  section  tbe  widow  is  aUowed  to 
l^eep  absolutely  for  the  use  of  herself  and  the 
childTen  of  the  deceased,  vests  in  such  widow 
and  children,  but  is  not  subject  to  divinon  or 
partition  by  sii(^  children,  although  they  are 
all  of  age  and  living  away  from  the  residence  of 
the  widow,  so  long  as  the  widow  is  so  situated 
as  to  need  the  tMuefidal  use  of  such  property. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  S  34;  Dec.  Dig.  «=»30.] 

Burch,  Mcuon,  and  Dawson,  JJ.,  dissenting. 

(AidiiioMl  SyUalMu  by  Editorial  BtaffJ 
8.  WoBDS  AND  Phkasis— "BNinxBn." 

One  deSnitim  of  the  word  "entitled"  is  "to 
^ve  title  to." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Entitle.] 

Appeal   from   District   Court,  Doufl^ 

County. 

Acti(Hi  by  Anna  B.  Spencer  and  others 
against  Emma  D.  Barb^er.  From  judgment 
for  defendant,  plaintiffs  appeal.  Remanded, 
with  directions  to  modify. 

Hugh  Means  and  Raymoad  V.  Bice,  both 
of  Lawrraioe,  for  appellants.  Jno.  Q.  A.  Nor- 
ton and  Walter  G.  Thiele^  both  of  Lawrence, 
for  ai^llee. 

WEST,  J.  George  J.  Earlier  died,  leaving 
certain  exempt  personal  property.  A  widow, 
three  adult  children  living  in  their  own 
homes,  and  one  daughter,  who  became  of  age 
September  7,  1913,  and  at  his  death  was  a 


member  of  his  family,  together  with  bis  wid- 
ow, who  was  Qie  mother  of  none  of  these 
children,  are  his  heirs.  '  Thd  trial  court  held 
that  this  property  would  have  been  exempt 
In  the  hands  of  the  deceased  and  bad  now 
all  become  the  absolute  property  of  his  wid- 
ow. Tbe  children  appeal  and  claim  title  to 
and  distribution  of  one-half. 

It  Is  provided  In  the  descents  and  distri- 
bution act  (section  1  [Gea  Stat  1909,  S  2935]) ' 
that,  after  allowing  to  the  widow  and  chQ- 
dren  the  homestead  and  the  personal  prop- 
erty and  other  allowances  provided  by  law 
respecting  executors  and  administrators  and 
the  settlement  of  the  estates  of  deceased  per- 
sons,  "the  remainder  of  the  real  estate  and 
pei-Eonal  effects  of  the  Intestate,  not  neces- 
sary for  the  payment  of  debts,  shaU  be  dis- 
tributed as  hereinafter  provided." 

The  next  sectl<»  (2936)  provides  that  tbe 
homestead  continued  to  be  occupied  aa  a  leA- 
dence  by  the  widow  and  children,  vrltti  all 
Improremats  thereon,  **8tuill  be  wholly  oc- 
mpt  fitMu  distribution  under  any  of  the  lawa 
of  this  state,  and  txnm  tbe  payment  of  the 
debts  of  tbe  Intestate,  but  ^all  be  the  abso- 
lute proper^  of  13ie  said  widow  and  diU- 
dren." 

Section  29S8: 

"If  tbe  intestate  left  no  children,  the  widow 
shall  be  mtitled  to  said  homestead ;  and  if  h« 
left  children  and  no  widow,  such  cliildren  shall 

be  entitled  to  the  same." 

Provision  Is  made  for  partition  or  dlvisioii 
when  the  widow  marries  or  all  the  children 
arrive  at  ag& 

SectlOQ  2952  provides,  in  substance,  that 
the  remaining  estate,  In  the  al)8ence  of  a  will, 
descends  In  equal  abares  to  the  snrrlTlas 
children  and  the  llTli^  Issue,  If  any,  of  prior 
deceased  chlldr^ 

Section  2964: 

"The  perscmal  property  of  tbe  deceased  not 
necessary  for  the  payment  of  debts,  nor  other- 
wise disposed  of  according  to  law,  shall  be  dis- 
tributed to  the  same  persons  and  in  the  same 
proportions  as  though  it  woe  real  estate** 

Section  2965: 

"The  property  Itself  shaU  be  distributed  in 
Mnd  whenever  that  can  be  done  satisfactorily 
and  equitably.  In  other  cases,  tbe  court  may 
direct  the  property  to  be  sold  and  the  proceeds 
to  be  distributed." 

Turning  to  the  executors  and  administra- 
tors act  and  to  article  3,  concerning  the  io- 
ventory  and  allowance  to|  the  widow  and 
children,  and  the  debts  due  the  estate,  section 
3480  requires  the  appraisers  to  estimate  and 
appraise  the  property  and  eac^  item  sepa- 
rately; but  section  3484  provides  that.  In  ad- 
dition to  her  portion  of  her  deceased  hus- 
band's estate,  the  widow  shall  be  allowed  to 
keep  absolutely,  for  the  use  of  herself  and 
the  children  of  the  deceased,  all  personal 
property  of  the  deceased  which  was  exempt 
to  him  from  sale  and  execution  at  the  time 
of  his  death.  It  is  then  provided  that.  If  there 
be  no  children,  such  articles  shall  belong  to 
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Oie  widow,  and.  It  diUdren  and  no  widow, 
they  shall  belong  to  the  chlldrra. 

Section  3486  refers  to  this  property  as  that 
to  which  "the  widow  and  children  may  be 
entitled"  and  that  which  "shall  be  retained 
by  the  widow  and  children." 

Section  8601  requires  the  sale  of  personal 
property  except  "such  as  may  be  set  apart 
to  the  widow  and  children,  as  exempt  from 
the  payment  of  debts." 

Section  3603: 

**If  any  personal  property  descend,  aod  an 
Moal  division  thereof  canoot  be  made  in  kind, 
ue  probate  court  may  order  the  sale  of  such 
personal  property,  prescribing  the  time,  place, 
manner  and  terma  of  sale,  and  caase  the  money 
to  be  distributed  according  to  the  rishts  of  those 
Mtitled  to  distribution." 

Section  8609  proridea  that  If,  upon  the  re- 
turn of  the  InTcutory  and  appraisement,  It 
appears  that  the  whole  estate  la  not  more 
than  that  to  which  the  "widow  and  children 
are  by  law  entitled,"  without  being  subject 
to  payment  of  debts,  and  there  are  no  debts 
dne  the  estate,  or  not  aiougb  to  pay  expense 
of  collection  and  of  administration,  the  court, 
may  order  the  estate  delivered  to  the  widow. 

[1,2j  Before  section  3484  was  given  its 
present  form,  the  provision  at  one  time  that 
this  property  be  for  the  widow  and  minor 
children  was  changed  to  widow  and  children 
in  1868.  CompUed'  Laws  1862.  c.  213,  1  l; 
Gen.  Stat.  1868,  c.  37,  {  49;  Laws  1879.  c 
103,  9  1.  In  one  instance  the  court  refused 
to  insert  the  word  "minor"  (Vandlver  v.  Van- 
diver,  20  Kan.  501),  and  here  the  Legislature 
has  eliminated  it;  and  it  would  seem,  there- 
fore, that  the  word  "children"  is  not  hero 
confined  to  those  under  age. 

It  appears  to  be  the  theory  of  the  plain- 
tiffs that,  as  the  one  surviving  child  of  the 
deceased  has  become  of  age  and  ceased  to 
live  with  the  widow,  the  intention  of  the 
statute  can  no  longer  be  carried  out  by  leav- 
ing this  exonpt  property  in  the  hands  of  the 
widow,  and  therefore  they  are  entitled  to 
have  it  partitioned  or  divided  the  same  as 
the  homestead  after  the  youngest  child  be- 
comes of  age  or  the  widow  marries.  On  the 
other  hand,  it  is  contended  that  the  statutes 
did  not  create  a  trusteeship  in  the  widow  but 
rested  her  with  the  title  to  this  property, 
and  that  it  is  hers  absolutely;  and  such  wan 
the  concluslcm  of  the  court  below. 

It  was  held  in  Barry  r.  Barry,  16  Kan. 
687,  that  a  widow,  whose  husband  died  with- 
out issue,  would  take  the  whole  of  his  estate 
in  case  he  left  a  will  when  she  elected  to 
take  under  the  law  or  foiled  to  take  under 
tbe  wiU. 

In  Noe<&er  t.  Noecker,  66  Kan.  347,  71 
Pac.  816,  it  was  hdd  that  after  the  enact- 
ment of  chapter  163,  S  1,  of  the  Laws  of  1883, 
providing  that  any  married  person  without 
ctilldren  may  devise  one-half  of  his  or  her 
I»«pert7  to  other  persons  than  the  husband 
or  vife,  <Hie-half  conld  be  willed  away  In 
sacb  case,  regardless  of  tbe  sarviyor'a  elec- 
tion to  take  under  tiie  law. 
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In  Breen  r.  Davles,  94  Kan.  474,  146  Pac. 
1147,  it  was  ruled  that  a  husband  having  no 
children  may  by  will  dispose  of  his  estate, 
Including  exempt  personal  property,  to  per^ 
sons  other  than  his  wife,  notwithstanding 
her  election  not  to  take  under  the  will.  Re- 
garding this  exempt  propertr.  It  was  said  In 
the  opinion  that: 

"ProvisiouB  tor  setting  apart  spedfle  property 
to  the  widow  on  the  death  of  her  husband  have 
been  hdd  to  be  entitled  to  a  liberal  construction 
for  her  beneSt,  and  to  apply  where  there  is  a 
will  as  well  as  in  the  case  of  intestacy."  94 
Kan.  476.  146  Pac.  1148. 

At  the  close  of  the  (pinion  it  was  said: 
'*The  old  role  that  tbe  widow  who  elects  not 
to  take  under  tlie  will  of  her  childless  husband 
gets  just  what  the  law  would  have  given  her 
had  there  been  oo  will  is  modified  by  the  new 
declaration,  so  that  now,  in  that  event,  tbe  will 
controls  to  the  extent  of  one-half  of  the  proper- 
ty, and  by  the  operation  of  the  law  of  descents 
she  receives  tlM  renmlnder."  M  Kan.  477, 146 
Fae.  114& 

0<»illnental  Ins.  Co.  r.  Daly,  AdrnX  88 
Kan,  001,  7  Pac.  16^  holding  that  inaarance 
on  this  class  of  proper^  vested  In  the  widow 
and  (Mldren,  and  did  not  become  assets  of 
the  estate  nor  subject  to  diatribntlon,  it  was 
said: 

"Here,  however,  the  property  insured,  upon 
the  death  of  J.  It.  Daly,  descended  to  bis  widow 
and  children,  and  atnolutely  vested  in  tiieni, 
and  was  subject  to  their  disposltioit.  *  *  * 
If  they  desired  to  avail  themselves  of  the  bene- 
fits of  the  policy,  It  was  their  duty,  and  not  that 
ol  the  administratrix,  to  have  kept  it  alive  and 
to  comply  with  the  conditions  of  the_pollcy  to 
be^_performed  by  the  insured."  88  Kan.  608, 
7  Pae  162. 

Like  the  language  Just  c[uoted  in  Breen  v. 
Davies,  this  indicates  the  view  that  the  wid- 
ow and  children  obtained  title  to  this  exempt 
property  by  descent  and  not  by  the  provl^n 
of  the  executors  and  administratota  act  set- 
ting It  apart  for  their  use. 

In  Donmyer  v.  Donmyer.  43  Kan.  444,  23 
Pac.  627,  the  lower  court  held  that  the  widow 
was  entitled  to  keep  absolutely,  for  the  use 
of  herself  and  children  of  the  deceased,  cer- 
tain exempt  property  in  addlti(m  to  that  men- 
tioned in  the  sixth  subdivision  of  the  exemp- 
Uou  act  (Gen.  Stat.  1909,  §  3649),  and  this 
court,  speaking  through  Chief  Justice  Horton, 
said: 

"Giving  the  statute  a  liberal  construction,  we 
think  the  district  court  ruled  rightly  in  hoMina 
that  the  widow  and  children  were  entitled  to" 
the  items  of  property  In  diepata. 

In  Taylor  v.  Winnie,  59  Kan.  16,  61  Pac. 
890,  68  Am.  St  Bep.  339,  it  was  held  that 
the  law  library  of  a  professional  man,  who 
died,  leaving  a  son  more  than  21  yeara  of  age, 
not  dependent  upon  him  for  support,  was  ex- 
empt and  passed  absolutely  to  such  son.  In 
the  opinion  It  wu  said  that,  to  ratitle  a  wid- 
ow or  children  to  the  benefits  of  the  provi- 
sion in  question,  it  is  not  necessary  that  th^ 
^ould  have  been  residing  with  the  deceased 
at  the  time  of  his  death  or  iegenHeat  vpoa 
Mm  for  support. 

"Thtn  are  doubtless  greater  reasons  for  pro- 
viding exemptlMia  in  favor  of  the  head  of  a  nm* 
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ily  and  extending  the  protection  of  the  exemp- 
tion to  a  widow  or  children  who  were  depend- 
ent on  him  for  support.   From  considerations  of 

Fiublic  policy,  however,  an  exemption  is  abso- 
utely  given  to  one  who  is  not  the  head  of  a 
family ;  and  the  statutes  provide  withoat  quali- 
ficatioQ  that  personal  property  of  the  deceased 
at  the  time  of  his  death  shall  be  kept  by  the 
widow  or  the  children  regardless  of  condition, 
age,  or  residence.  It  is  contended  that,  where 
there  is  no  family  relation  or  family  needing 
-protection,  there  is  no  reason  why  the  property 
of  the  deceased  should  not  be  appropriated  to 
the  just  claims  of  creditors.  Bat  this  is  an 
argument  to  be  addressed  to  the  lawmaking^  de- 
partment. It  was  competent  for  the  Legisla- 
ture to  extend  the  exemption  to  one  who  was 
not  the  head  of  a  family,  and  to  provide  that  up- 
on bis  decease  the  property  «honld  pasa  abso- 
lutely to  the  widow  and  children.  It  has  done 
so  in  terms  that  admit  of  no  doubt;  and  with 
the  necessity  or  wisdom  of  such  provision  the 
court  has  nothing  to  do.  It  cannot  he  regarded 
as  a  hardship  upon  creditcnn,  as  credit  could 
not  have  been  extended  or  satisfaction  antici- 
pated from  the  property  in  question."  69  Kan. 
18,  61  Pac.  800  (68  Am.  St  EUp.  339). 

In  support  of  the  theory  that  the  widow 
takes  full  title,  attention  is  called  to  the  lan- 
guage of  section  3484  that  "In  addition  to  her 
portion"  she  "shall  be  allowed  to  keep  abso- 
lutely, for  the  use  of  herself  and  children 
of  the  deceased,"  the  exempt  property.  To 
keep  absolutely  Is  to  Invest  one  with  such 
power  and  authority  as  may  well  be  said  to 
amount  to  full  title.  In  the  ordinary  case, 
where  the  husband  dies,  leaving  a  widow  and 
children.  It  would  be  natural  to  suppose  that, 
whether  the  latter  be  minors  or  adults,  tbeir 
mother  would  regard  the  admonition  of  the 
statute  to  keep  this  property  absolutely  for 
their  use  as  well  as  for  hers,  and  that  only 
by  this  method  can  the  ordinary  affairs  of 
the  famUy  bereaved  of  husband  and  father 
be  properly  and  naturally  managed.  The  fur- 
ther fact  that  the  statute  Is  rilent  as  to  parti- 
tion when  the  children  all  become  of  age  or 
the  widow  marries  is  urged  as  an  Indication 
that  the  Legislature  did  not  Intend  that  in 
this  respect  this  exempt  personal  property 
should  follow  the  rule  applicable  to  the 
homestead.  A  further  suggestion  Is  that  the 
Legislature  was  attempting,  by  the  general 
language  used  in  section  3484,  to  make  a  rule 
applicable  to  all  cases  which  would  as  nearly 
as  possible,  in  all  cases,  bring  the  desired  re- 
sults, and  It  might  well  be  In  many  Instances 
that  the  bona  fide  use  by  the  widow  of  the 
exempt  property,  as  directed,  would  neces- 
sarily absorb  and  dissipate  the  property  it- 
self, so  that  there  would  be  nothing  left  for 
division  or  partition  in  any  event.  The  facts 
that  in  this  case  the  children  were  all  of  age 
but  one,  who  soon  became  of  age,  and  that 
the  widow  was  not  their  mother,  do  not  take 
the  case  from  under  the  rule,  but  leave  It  ex- 
actly as  applicable  as  if  the  circumstances 
were  entirely  different 

[3]  A  careful  scrutiny  of  the  statutes,  how- 
ever, leads  to  a  different  conclu^on.  "To 
keep  absolutely,  for  the  use  of  herself  and 


(^Idren  of  the  deoeaaed/*  meaiM  a  trustee- 
ship in  which  the  widow  Is  trustee  for  Jteraelf 
and  children  aa  the  comnum  benefldatles.  If, 
r^ardlesB  of  children,  this  property  is  to 
belong  to  her.  how  Idle  to  say  (section 
If  there  be  no  children,  "thai  the  said  items 
shall  belong  to  the  widow."  If  tiie  children 
are  not  entitled  to  this  property  as  welt  as 
the  widow,  the  language  of  section  8486,  re- 
ferring to  this  property  as  that  "to  which  the 
widow  and  children  may  be  entitled,"  is  cer- 
tainly Inapt;  and,  If  the  widow  Is  to  keep  or 
retain  the  property  absolutely  as  full  and 
complete  owner,  the  same  section  uses  strange 
language,  as  when  it  provides  that  It  "shall 
be  retained  by  the  widow  and  children." 
Likewise  section  3504,  referring  to  this  prop- 
erty as  "set  apart  to  the  widow  and  eblldren," 
and  section  9600,  as  "that  to  which  the  wid- 
ow and  cUldrrai  are  by  law  entitled."  One 
definition  of  "entitled"  Is  "to  give  title  to. 
•  •  •  "  Webster's  New  Int.  Diet :  Nation 
V.  TuUey,  86  Kan.  564,  S71, 121  Pac.  507.  The 
unmistakable  meaning  of  these  expreasioDS 
(and  they  must  all  be  given  due  force)  is  that 
this  property,  while  entirely  freed  from  the 
reach  of  creditors.  Is  wholly  dedicated  to 
the  use  of  the  widow  and  children  of  the 
deceased ;  the  title  being  in  both,  bnt  the  pos- 
session being  In  the  former.  It  is  s^  apart 
to  be  kept  by  the  wldow^  absolutely  for  the 
use  of  herself  and  dilldren  of  the  deceased, 
to  whom  It  descends  by  the  law  of  descents 
and  distributions,  and  for  whom  It  Is  to  be 
used,  and  by  whom  It  Is  not  to  be  squander- 
ed. Should  a  case  arise  In  which  the  widow 
should  attempt  to  fritter  away  this  property 
foolishly  or  divert  It  or  deprive  the  children 
of  their  beneScIal  use,  no  reason  suggests  It- 
self why  they  might  not  proceed  against  her 
in  order  to  maintain  their  rights  thus  vested 
in  them  by  the  statute.  Doubtless  as  long  as 
either  the  widow  or  the  children  or  both  are 
so  situated  and  circumstanced  as  to  need  the 
beneficial  use  of  the  property,  It  Is  not  sub- 
ject to  partition  or  division,  but  this  In  do 
wise  militates  against  the  title  of  the  chil- 
dren, and  in  this  case,  should  the  widow  be 
taken  away.  It  seems  perfectly  dear  that  the 
property  In  question  would  go  one-half  to 
her  heirs  and  the  other  half  to  the  heirs  of 
George  J.  Barker. 

This  appeal  presents  no  question  whatever 
of  improper  use  of  the  exempt  propwty,  sim- 
ply that  of  title  and  present  right  of  posses- 
sion; and,  while  the  decision  of  the  trial 
court  was  correct  In  denying  plaintiffs'  right 
to  partition  of  the  iffoperty,  it  was  erroneous 
In  denying  their  title  to  a  one-half  interest 
therein. 

The  cause  Is  therefore  remanded,  with  di- 
rections to  modify  the  Judgment  as  indicated. 

JOHNSTON,  a  J.,  and  PORTER  and 
MARSHALL,  JJ.,  concurring.  BURGH.  MA- 
SON, and  DAWSON,  JJ.,  dissenting. 
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HpORS)  T.  WILSON  et  aL   (No.  10088^ 
{Snpreme  Court  of  Kansas.    June  12,  191S.) 

(SyllabuB  6y  the  Court.) 

1.  Appeal  and  Ebedb  «»106S  —  HAEMLEsa 
Ehbob  —  iNBTBtrcTioNS  —  Action  fob  Dam- 
ages. 

Erroneous  instractions  in  a  damage  action, 
with  reapect  to  the  rightfulness  of  the  defend- 
ant's conduct,  cannot  be  prejudicial  to  the 
plaintiff,  where  the  jury  find  that  the  acts  com- 

fiisined  of  were  wrongful,  but  occasioned  him  no 
ojury. 

[Ed.  Note.— For  other  cues,  see  Appeal  and 
Ermr,  Cent  Dig.  »  4225-422^  4230;  Dec.  Dig. 

«=>1068.] 

2.  Appeal  and  Ebbob  €=»1177— DiSPOSnioN 
or  Cause  —  ATtoBKET's  Fees  —  PuNrrivE 
Damaoes. 

L'pon  the  setting  aeide  of  that  part  of  a 
verdict  which  allows  the  plaintiff  to  recover  his 
attorney's  fees  in  the  action,'  he  is  not  entitled 
to  ft  new  trial  on  the  ground  that  the  jury  would 
have  allowed  liim  punitive  danuiges  if  th^  had 
not  been  erroneously  instructed  that  he  could 
recover  bis  attorney  s  fees,  where  he  invited  the 
error  by  asking  both  punitive  damages  and  his 
attorney's  fees. 

[Ed.  >^ote.~~For  other  eaBe&  see  Appaal  and 
i:>ror.  Cent  Dir.  jfi  4^7-4804,  4606-4910; 
Dec.  Dig.  <S=»1177,] 

S.  Appeal  and  Ebbob  €=>1062— Gbouno  fob 
Revebsal— Rkfusal  to  Submit  Issue— Pu- 
nitive Damages. 

The  refusal  of  the  court  to  submit  to  the 
jury  the  Question  of  the  liability  of  one  of  two 
defendants  {whose  offense,  if  any,  was  of  a  less 
degree)  for  punitive  damages  will  not  ordinari- 
ly be  a  safflcient  ground  for  granting  a  new 
trial,  where  the  jury,  although  having  the  op- 
portunity, find  no  punitive  damages  against  the 
other  defendant. 
[Ed.  Note.~-For  other  cases,  see  Appeal  and 
Cent  Dig.  H  4212-4218;  Dec.  EHg.  «» 

Appeal   from   District  Oonrt,  Sberman 

County. 

Action  by  James  B.  Moore  against  Charles 
W.  Wilson  and  another.  From  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

C.  C.  Perdleu  and  John  Hartzler,  both  of 
Goodland,  and  Hamilton  &  Hamilton,  of 
Topeka,  for  appellant.  EX  F.  Murphy,  of 
tioodland,  and  8.  N.  Hawkes,  of  Topeka,  for 
appellees. 

MASON,  J.  In  1007  the  GoTemor  of  Kan- 
sas issued  a  proclamation,  upon  the  notlflca- 
tlon  of  the  state  live  stock  sanitary  com- 
mlsstoaer,  and  tn  accordance  with  the  stat- 
ute (Gen.  St  1009,  |  0140),  establishing  a  cat- 
tle quarantine  in  a  nomber  of  counties,  in- 
eladlng  Sherman.  Among  other  matters,  it 
prodded  that  cattle  within  the  prescribed  ter- 
ritory should  not  be  moved  without  inspec- 
tion, and  die  iasnance  of  a  certlflcate  of  the 
commissioner,  his  agent  or  injector,  de- 
claring them  free  tcom  mange ;  that  the  own- 
«r  of  cattle  afflicted  with  mange  should  upon 
notice  from  ttie  lire  stock  sanitary  com- 
mtaslMier,  hti  agent  or  Inspector,  dip  them, 
or  give  ^em  such  other  treatment  as  the 
coDiinissloner  might  require;  end  that,  [n 


case  of  the  fhilare  of  the  owner  to  do  so,  the 
sheriff  mii^t  take  possessifm  of  them  and 
treat  Oiem  until  onred.  On  August  11,  1908, 
Charles  W.  Wilson,  assDinli^  to  act  as  a 
deputy  ttTe  stock  commisaloier,  visited  the 
ranch  of  James  B.  Moore  in  that  county, 
examined  bis  cattl^  decided  that  th^  weft 
infected  with  mai^e,  and  ordered  them  to  be 
dipped.  Uoore  r^sed  to  comply  with  the 
order.  Wilson  then  posted  a  notice  on 
Moore's  granary,  stating  that  the  mange  ex- 
isted among  his  cattle,  and  forbidding  any 
csttle  to  be  removed  from  the  premises.  Two 
days  later  the  sheriff,  by  direction  of  Wil- 
son, took  Moore's  cattle  and  started  to  drive 
them  to  a  dipping  vat  Moore  bc^n  an  in- 
junction suit,  obtained  from  the  probate 
court  a  restraining  order  agalnat  the  further 
proceedings  of  the  sheriff,  and  repossessed 
himself  of  the  cattle.  Moore  comi^ined  to 
John  B.  Baker,  the  state  live  stock  sanitaify 
commissioner,  who  at  first  sent  an  agent, 
John  G.  Mcintosh,  to  look  into  the  matter, 
and  later  sent  a  veterinarian  to  examine  the 
cattle.  The  veterinarian  examined  them 
September  3, 1908,  and  pronounced  them  free 
of  mange.  The  restraining  order  bad  been 
kept  in  force  until  September  16,  1008,  wben 
a  hearing  was  bad  on  a  motion  to  continue  it, 
and  an  order  was  made  by  the  probate  court, 
concluding  thus: 

"Thereupon  the  defendant,  Gbarles  WiUon, 
by  J.  C.  Mclntvsh  on  behalf  of  the  state  of  Kan- 
sas, confesses  judgment  for  all  the  costs  in  the 
court  and  accruing  costs,  and  thereupon  releas- 
ed the  plaintiffs  cattle  from  gunrautine  and 
gave  the  said  cattle  of  plaintiff  a  clear  bill  of 
health  and  said  motion  was  dismissed." 

On  October  9,  1908,  Moore  brought  an  ac- 
tion against  WUaon  and  Baker,  on  account  of 
their  ctmduct  In  regard  to  his  cattle.  In 
whidi  he  placed  his  damages  at  9600.  By  an 
amoidniait  made  in  Febniai?,  - 1900,  be  In- 
creased his  estimate  to  $1,600,  Itemized  as 
foltows:  Attom^rs'  fees,  $300;  slandeir  of 
berd.  $S00;  extra  eare  of  herd,  $100;  loss 
of  cattle  and  d^redatlon,  $400;  punitive 
damages,  $300.  A  tilal  resulted  in  a  vei^ 
diet  and  judgment  for  the  defendants,  which 
was  reversed  oa  appeal;  this  court  holding, 
contrary  to  the  view  ct  the  trial  court,  taiat 
Wilson  was  not  a  deputy  live  stock  commis- 
sioner, because  the  statute  made  no  provision 
for  such  a  deputysblp.  Moore  v.  Wilson,  84 
Kan.  745,  US  Pac.  64&  Later  the  plalntlfr 
amended  Ms  petition,  increasing  his  claim 
to  $17,020.  At  a  second  trial  a  verdict  was 
returned  in  his  favor  for  $610;  the  jury 
finding  tlmt  he  ms  entitled  to  recover  $20 
for  attorneys'  fees  in  tiie  Injunction  suit,  and 
$080  for  attorney^  fees  in  the  present  liti- 
gation. TbB  court  gave  judgmoat  for  $20, 
and  Oie  plaintiff  appeals. 

[1]  One  ot  the  spedfie  charges  made 
against  Baker  In  the  petition  was  that  he  re- 
fused to  give  the  plaintiff  a  certifieate  of 
health  for  tbe  cattie,  as  be  was  required  by 
law  to  do.  The  plaintiff  complains  of  an  in- 


^Por  oOmt  chms  see  same  tt^lo  and  KST-MUHBBa  in  «U  Key-NnmlMred  Dlsssts  and  Indsus 
t  Rsbearlng  denied  July  10^  UlL 
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stracUon  to  Oie  effect  tiiAt  no  damages  could 
be  reoorered  on  account  of  a  tefnsal  to  give 
such  a  certificate,  unless  it  had  been  demand- 
ed. This  seems  mtirely  reasonable,  bnt  the 
question  need  not  be  determined,  for  a  reason 
which  wlU  be  presently  stated.  CoiiQ)lalnt  Is 
also  made  that  the .  instructions  were  mis- 
leading because  they  stated  at  considerable 
length  the  powers  of  the  lire  stoclc  com- 
mibsloner  to  do  certain  things  In  a  certain 
way,  when  there  was  no  evidence  whatever 
that  the  procedore  thus  outlined  bad  been 
followed.  The  question  whether  error  was 
committed  in  giving  these  InstructionB  need 
not  be  cMusidered  for  this  reason:  The  Jury 
found  that  the  conduct  of  both  the  def^idants 
was  wrongful  throughout,  and  therefore  it 
Is  obvious  that  no  prejudice  resulted  from  a 
failure  of  the  trial  court  correctly  to  define 
their  duties.  A  specific  finding  was  made 
that  the  attempted  quarantine  of  the  plaln- 
tUTs  cattle  by  the  defendants  was  made 
maUdoulBly  uid  without  reasonable  cause. 
The  Jary  were  told  that  the  plaintiff  might 
recover  bis  attom^s'  fees  In  the  case  on  trial 
if  tb^  found  that  any  refusal  to  issue  a  cer- 
tificate of  health  for  his  stoclc  was  willful 
and  malidoos  and  unjustifiable.  The  Jury 
allowed  these  attorneys'  fees  against  both 
defendants,  and  thereto  necessarily  found 
that  they,  had  been  guilty  such  a  refusal. 
But  ther  also  determined,  Ijy  special  find- 
ings as  well  as  by  the  gmeral  rardlct,  that 
the  plaintiff  sntCered  no  substantial  injury  in 
the  matter  bayond  his  expenditures  for  at- 
torneys' fieeB.  This  question  of  the  amount 
of  the  plalntUTs  loss  could  not  have  been  af- 
fected by  any  erm  tn  the  Instructions  os 
to  what  constituted  wrongful  conduct  on  the 
part  of  the  defendants.  The  finding  ot  the 
Jury  that  prior  to  the  commencement  of  this 
actkm  the  plalntUf  had  suffwed  no  actual 
loss  by  naacm  ot  the  wrongful  omduct  of  the 
defendants  beyond  the  expenditure  of  |20 
for  the  servloes  of  an  attwoey  In  the  injunc- 
tion suit,  not  bting  affected  by  any  of  the 
Instructions  ctmiplalned  o^  Is  conclusive  upon 
that  feature  of  the  case. 

[2]  The  part  of  the  verdict  which  was  bas- 
ed upon  the  liability  incurred  by  the  plain- 
tiff for  attorneys'  fees  in  this  litigation  was 
rightly  eliminated.  Evans  v.  Insurance  Co., 
87  Kan.  641,  126  Pac.  86,  41  L.  R  A.  (N.  S.) 
1130.  The  plaintlfl  contends  that  the  Jury 
would  have  allowed  punitive  damages  if  they 
had  known  that  they  could  not  allow  attor- 
neys' fees.  This  may  be  true.  But  we  can- 
not reverse  the  Judgment  at  the  Instance  of 
the  plaintiff  because  of  an  erroneous  instruo- 
tion  in  his  favor  which  he  had  invited  by 
asking  a  recovery  of  his  attorneys*  fees  In  ad- 
dition to  punitive  damages. 

[3]  Complaint  Is  made  of  an  Instruction 
that  punitive  damages  could  not  be  recovered 
against  Baker.  Under  the  evidence  there 
was  peEhape  room  to  submit  this  question  to 


the  Jury.  But  if  error  was  committed  In  this 
regard  It  was  manifestly  nonpr^udldal.  The 
Jury  allowed  no  punitive  damages  against 
Wilson,  although  they  had  full  opportunity  to 
do  so.  And  th^  finding  that  the  circum- 
stances did  not  call  for  an  assessment  of  sndi 
damages  against  him  necessarily  Implied  that 
none  were  warranted  against  Baker,  the 
gravaman  of  the  charge  against  whom  was 
that  he  gave  coxmtenance  to  the  wrongful 
conduct  of  Wilson.  Moreover,  the  trial  Judge 
would  evidently  not  have  affirmed  a  vwdict 
charging  Baker  with  punitive  damages,  and 
without  his  approval  it  oonld  not  have  stood. 
Nor  can  we  think  that  Justice  could  be  sub- 
served by  remanding  the  cause  for  trial  apon 
the  issue  of  Baker's  Uablli^  for  pnnlttve 
damages. 

The  plaintlfl  contends  that  the  special  find- 
ings are  Inconsistent  with  each  other.  One 
Instance  Is  this:  The  Jury  found  that  Wilaon 
told  prospective  buyers  of  the  cattle  In  No- 
vember that  he  would  not  allow  them  to  be 
shipped  if  sold,  and  also  returned  a  negative 
answer  to  the  question :  ''Was  plaintiff  com- 
pelled to  keep  his  herd  of  cattle  over  winter 
because  of  the  wrongful  acts  of  defendants?" 
Wilson's  threat  tended  to  discourage  bayers, 
but  It  would  not  unavoidably  prevent  a  sale, 
and  no  nef%asary  inconsistency  in  these  au- 
Bwers  is  apparent  The  Jury  were  also  ask- 
ed, if  they  answered  the  question  Just  quot- 
ed in  tbe  affirmative,  to  state  whether  such 
wrongful  acts  were  malicious  and  oppressive 
They  answered  in  the  negative.  No  answer 
was  required  by  the  form  of  the  question, 
and  the  Jury  seemingly  meant  merely  to  re- 
peat their  negation  of  the  theory  that  the 
plaintiff  had  been  compelled  to  keep  his  cat- 
tle all  the  winter.  The  wrongful  acts  found 
to  have  been  committed  by  the  defendants 
bad  a  natural  teadency  to  Injure  the  plain- 
tiff, but  whether  they  actually  had  that  ef- 
fect was  for  the  Jury  to  dedde. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring,  except  DAWSON,  J,,  not  dtting, 
having  been  of  counseL 


RATOIilFFB  T.  SPEira  et  aL  (No.  1950&} 
(Supreme  Court  <tf  Kansas.    June  12,  1916.) 

(Bvllaltua  by  tU  Court.) 

1.  MUNICIPAI,  GOBPOKATIONS  ^:>70E^— STBKCra 

—  Operation  or  AurouoBzia  —  Qabb  B>- 

QtJIRXD. 

Ordinarily  it  Is  thft  duty  of  a  person  opexmt- 
ing  an  automobUe  in  a  street  la  which  there  is 

a  group  of  children  playing,  not  only  to  bring 
hia  automobile  under  control,  but  to  give  warn- 
ing of  approach  and  to  manage  his  car  with  ref- 
erence to  the  risk  that  cUldm  may  not  exerciss 
the  care  for  their  own  protectioa  that  adults  are 
expected  to  exercise. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationti,  Cent.  iHg.  U  1616-1617;  Dec. 
Dig.  «ir706.] 
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2.  HuinoiPAZ.CoBPouTxoira^706— STBim 
—  AuTovoBXLB  AoomniT  —  NMOUOMimm  — 
QuBffnons  roa  Jvbt. 
Whether  the  deteidanta,  who  vere  drivhtK 
an  antomobtle  wiang  ■  «tr«et  In  which  «  number 
of  children  were  piaTtng  and  collided  with  and 
hijured  one  of  them  and  who  approached  the 
diildren  without  Bisnala  or  wamfngs.  exercised 
ordinary  care,  or  whether  the  plainaS,  who  was 
over  13  yean  old.  and  who  started  across  the 
street  withoot  lookias:  tm  or  obserring  the  ap- 
proach of  the  automobile  which  was  coming  at 
a  moderate  rate  of  speed,  was  guUtj  of  contrib- 
ntory  negligence,  were  questions  fOr  the  det»r- 
ndnadon  ox  a  jury. 

[Ed.  Note,— For  other  cases,  see  Municipal 
Corporations,  Oent  Vig.  1 1018;  Dec  Dig.  «b» 
706.] 

Appeal  from  District  Oonrt,  Oberokee 
Goonty. 

Action  hj  Jane  BatcUfle,  a  mlmff,  ete^ 
against  Robert  Speith  and  others.  From 
Judgment  for  defendants,  plaintiff  aiKpeals. 
Berersed. 

R.  J.  W.  Bloom,  of  Blchland,  Mo.,  for  ap- 
pellant El  M.  Tracewell  and  W.  J.  Moore, 
both  of  Columbus,  for  appellees. 

JOHNSTON,  a  J.   This  was  an  acll<m  to 
reoorer  damtgee  for  injnrles  sustained  by 
a  girl  in  a  collision  with  an  ant(Huoblle  on  a 
public  highway.  Jane  Batcllffe,  who  was  a 
lltUe  orer  13  years  of  age,  and  a  number  of 
other  children,  were  playing  on  the  way 
home  from  stduwl  as  they  passed  south  on 
Hl^  Sduwl  avMiua   A  group  of  the  bt^s 
were  tbrowing  Osage  apples  at  a  number  at 
the  glrla,  and,  while  June  and  some  others 
were  running  diagonally  across  the  street 
looking  In  the  direction  from  which  the  ap- 
ples were  being  thrown,  the  def^dants,  who 
were  coming  from  the  east  on  Maple  street 
drlTlng  their  automobile  at  a  moderate  rate 
nt  veed,  collided  wlttt  June,  who  did  not  ob- 
mere  the  approach  of  the  aatimioblle  at  the 
Intersection  of  the  streeto.    No  signal  or 
warning  of  th^  approach  was  given  by  the 
d^endants,  and,  as  June  was  lookliu;  In  an- 
other direction,  sh^  did  not  observe  the  au-. 
tomoUle  nor  know  that  It  was  In  the  street 
nnta  the  collision  occurred.    It  ajvears 
tliat  tbsn  were  no  obstructtons  to  prevent 
a  Ttew  from  a  p^t  SOO  feet  east  of  the  in- 
texBedSon  of  the  streets,  the  direction  from 
which  the  automoUIe  was  coming,  nor  from 
a  point  184  feet  north  on  High  School  ave- 
nue, the  direction  from  which  the  chUdm 
were  coming.   Some  ^ort  appeara  to  have 
been  made  to  swerve  the  machine  from  its 
course  so  as  to  avoid  the  collision  as  the 
tmat  wheel  poned  the  girl  without  hitiing 
her,  hut  she  ■tnudE  or  was  struck  by  the 
bind  wheel  or  the  hinder  part  of  the  auto- 
inol>fl&  Some  cf  the  testinKmy  was  to  the 
effect  that  she  ran  into  the  car,  while  she 
says  that  the  car  ran  against  her.  After  the 
ptalmtUTs   testimony   was  concluded,  the 
court  sustained  defondante'  <^arrer  to  the 
ewidenee  and  gave  Jadgmmt  for  the  defend- 
ants. 


tt]  Tb»  plalntlfl,  proMeotM  ttils  ac- 
tion bs  her  mxt  friend,  aUeged  that  the  de- 
fendanta  wwe  n^lgmt  in  falUog  to  i^ve 
any  warning  or  signal  of  their  approach  and 
In  fkiUng  to  steer  the  automobile  so  as  to 
avoid  Btrlklng  hor,  a  dtUd  ctf  Immature  years. 
The  defendants  denied  that  the  injury  re- 
sulted from  their  negligenee,  and  taudsted 
that  the  InJuiT  was  ttie  result  of  Jun^s  con- 
trlbotory  negUgenoe.  It  la  a  <Aoae  qooBtkm 
whether  the  injury  was  the  proximate  result 
of  the  defendants'  negligence  or  of  the  plain- 
tUTs  contributory  negligence,  but  evidently 
these  wen  qneettons  of  faet  which  should 
have  been  submitted  to  a  Jury.  It  la  true 
that  the  defendants  were  driving  at  a  nioder< 
ate  rate  of  speed,  but  care  in  this  respect 
was  not  the  full  measure  of  their  dniar  to 
persons  passing  along  or  across  the  street. 
It  is  true,  alao»  that  motorists  may  ordinarily 
assame  that  pedestrians  or  otiiara  oidng 
the  street  will  exerdm  ordinary  care.  Hiey 
have  no  rlg^t,  howevn,  to  assame  that  the 
way  will  alwa^  be  drar  and  travelers  will 
always  be  alert  to  avoid  oolUsicm.  On  the 
otiier  hand,  it  Is'  ttieir  duty  to  be  vlgHant 
and  careAiI  to  avoid  injuring  those  who  are 
sharing  the  use  of  the  streets  vAth  them. 
WlUiams  V.  Benson,  87  Kan.  421,  124  Paa 
5S1.  It  ia  incumbent  <m  them  to  be  particu- 
larly watdifol  at  sbrert  croesliw^  at  idaces 
where  many  are  boarding  or  leaving  street 
cars,  at  places  of  entertainment  where  large 
numbers  are  coming  and  gtdng,  at  public 
sdiool  buildings,  and  in  mtb  places  where  on 
account  of  the  crowd  <xe  confusion  or  other 
drcomstances  people  are  not  likely  to  ob- 
serve the  approach  of  aatomoblles.  I3q»ecial- 
ly  is  it  their  duty  to  be  alert  and  watdif  ol 
near  school  houses  and  where  there  are 
groups  of  children  who  may  not  ezerdse  the 
care  or  take  the  precautions  that  would  be 
observed  by  pe<q;»le  of  more  mature  years. 
All  know  that  children  Impelled  by  the  In- 
stincts of  Immaturity  are  often  heedless  ot 
danger,  and  howe  motorists  are  bound  to 
exercise  a  degree  of  care  and  caution  com- 
mensurate with  tills  known  characteristic 
and  the  drcnmstances  of  the  situation.  It 
ia  said  that  the  operator  of  a  "car  In  a  stre^ 
where  there  are  children  may  well  be  re- 
quired to  manage  hla,car  with  reference  to 
all  the  risks  that  may  reasonably  be  expected, 
and  among  these  may  be  reckoned  the  risks 
arising  from  the  heedlessness  and  indiscre- 
tion <tf  children  In  the  street"  GoUlns  v. 
South  Boston  Railroad,  142  Mass.  801,  812, 
7  M.  B.  859,  858,  66  Am.  Sep.  876.  Greater 
precautions  are  to  be  taken  in  a  crowded 
street  of  a  dty  than  in  a  country  highway, 
and  a  care  which  would  be  sufficient  as  to 
adults  would  be  wholly  inadequate  where  the 
safety  of  diUdren  was  involved.  Here  there 
was  a  crowd  of  childrm  engrossed  In  play. 
They  could  be  seoi-  for  a  considerable  dis- 
tance, and  it  was  obvious,  too,  that  their 
attention  was  upon  the  play,  rathor  than 
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npon  tile  pogribl«  apiwoacli  of  an  antomoblle. 
Seeing:  that  th«y  were  ei^ossed  In  play,  it 
was  tlie  dntr  of  defendants  to  Bonnd  the 
horn  or  give  some  suitable  stgual  of  their 
abroach.  While  the  speed  ot  the  automobile 
was  modeTate,  It  appears  that  the  children 
did  not  see  it  and  had  no  knowledge  of  its 
approach  ontll  the  collision  occurred.  A 
blast  of  the  horn  or  other  warning  signal 
would  doubtless  bare  arrested  their  attention 
and  enaUed  the  platntifl  to  have  avoided 
the  collision  and  saved  herself.  The  law  re- 
quire that  an  automobile  ahall  be  provided 
with  a  suitable  horn,  bell,  or  other  signal, 
and  when  there  Is  a  crowd  of  childrai,  or 
even  adults,  In  a  street  who  are  apparently 
unaware  of  the  approach  of  an  automobile, 
the  least  of  the  precantltHis  that  the  motor- 
ist should  take  is  to  sound  the  horn  and 
give  them  a  warning  of  the  danger  and  an 
<VPortnnity  to  protect  themselvea.  Some 
8ue&  care  as  is  to  be  exercised  in  the  streets 
of  A  crowded  dty  was  required  in  this  In- 
stance. In  Lampe  t.  Jacobsen,  46  Wash.  633, 
536,  90  Fac.  654,  655,  it  was  said: 

"The  operation  of  an  automobile  upon  the 
crowded  streets  of  a  city  necessitates  excoedins 
carefulness  on  the  part  of  the  driver.  Moving 
quietly  as  it  does,  without  the  noise  which  ac- 
companies the  movements  of  a  street  car  or  oth- 
er ordinary  heavy  vehicle,  it  is  necessary  that 
caution  should  be  continuously  exercised  to 
avoid  collisions  with  pedeatriaDS  unaware  of  its 
approach.  The  speed  should  be  limited,  warn- 
ings of  approach  given,  and  skill  and  care  in  its 
management  so  exercised  as  to  anticipate  such 
collisions  as  the  nature  of  the  machine  and  the 
locality  might  suggest  aa  liable  to  occur  in  the 
absence  of  such  precautions."  Huddy  on  Au- 
tomobiles (3d  Ed.)  S  101. 

rnder  the  circumstances  shown,  the  fail- 
ure of  the  defendants  to  give  any  warning 
of  the  approach  of  the  automobile  tends  to 
establish  negligence  on  their  part  and  Is  at 
least  sufficient  to  take  the  case  to  the  jury. 

[2]  The  question  remains:  Does  the  con- 
duct of  the  plaintiff  and  her  lack  of  care  bar 
ft  recovery?  Can  It  be  said,  as  a  matter  of 
law,  that  she  was  guilty  of  contributory  neg- 
ligence? Although  quite  young,  she  must  be 
held  to  the  exert^se  of  that  degree  of  care 
which  can  reasonably  be  expected  from  one 
of  her  age  under  the  same  clrcnmstaoces. 
She  was  sufficiently  mature  to  understand 
the  peril  of  stepping  in  front  of  an  automo- 
bile even  when  running  at  a  rate  of  from  six 
to  eight  miles  an  hour.  If  she  had  known  ot 
the  approach  of  the  automobile  and  had  pur- 
posely undertaken  to  outrun  it,  there  would 
be  room  for  the  contention  that  It  would  be 
contributory  negligence  In  one  of  her  age. 
The  testimony,  however,  is  that  she  was 
looking  in  another  direction  and  had  no 
knowledge  of  the  approach  of  the  automobile. 
A  pedestrian  is  not  necessarily  negligent  who 
starts  across  a  street  without  looking  or  lis- 
tening to  ascertain  whether  an  automobile  is 
approaching.  Williams  t.  Bemon,  87  Kan. 
421,  124  Pac.  631;  Hennessey  v.  Tajlov,  189 
Mass.  683,  76  K.  E.  224,  8  L.  B.  A.  (N.  S.) 


845,  4  Ann.  Gas.  890.  If,  while  plaintiff  was 
running  and  I^aylng,  she  had  given  any 
thought  to  the  possibility  at  a  ctmiaimi,  she 
naturally  would  have  assumed  that  an  ap- 
proaching motorist  would  exercise  care  and 
would  sound  the  horn  and  glre  some  warning 
of  his  approach.  Under  all  the  drcumstances 
of  the  case,  whether  June  exercised  such 
care  as  could  be  reasonably  expected  from 
one  of  her  age,  Judgment,  and  experience, 
was  fairly  a  question,  for  the  determhiatlon 
of  a  jury.  Turner  v.  Hall,  74  N.  J.  Law,  214, 
64  Att.  1060;  Wndi  T.  Shearer,  83  Conn.  73, 
75  Aa  88;  Thles  t.  niomas,  77  N.  Y.  Sapp. 
276;  Haake  T.  Davis,  166  Mo.  App.  249,  148 
S.  W.  450;  Johnson  r.  Eelleber,  155  Mass. 
125,  20  N.  E.  200;  Burvant  v.  Wolfe,  120  La. 
787,  62  Sa  1026,  29  Ia  R.  A,  (N.  SO  677;  note. 
42  L.  R.  A.  (N.  8.)  1178. 

The  Judgment  of  the  district  court  will 
be  reversed,  and  the  cause  remanded  for  a 
new  trial.  All  the  Justices  concurring. 


TIGBR  DRILL  HFG.  CO.  t.  BICB. 
(No.  19557.) 
(Suprone  Court  of  Kansaa.    June  12,  lAUE.) 

(Byllabvs  by  the  Court) 

1.  New  Tbial  ®=>89  —  Gbocnds  — Acciobnt 
AND  Surprise— Pu:adi KG  and  Proof. 

A  judgment  will  not  be  reversed  on  account 
of  accident  and  surprise  in  the  introduction  of 
evidepce,  where  the  pleadlnx  of  the  tmpostte 
party  discloses  the  facts  wBch  that  evideuoa 
tends  to  prove. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  177-180 ;  Dec.  Dig.  «S=»80.] 

2.  New  Trial  ®=5>102  —  Newlt  Discotebed 
Evidence— IHI.IGENCE. 

A  judgment  will  not  be  reversed  because  of 
newl^  discovered  evidence,  where  the  party  com- 
plaining had  access  to  all,  and  took  the  deposi- 
tions of  part,  of  the  witnesses  disclosing  such 
newly  discovered  evidence,  in  the  absence  of  any 
showing  of  diligence  to  produce  such  evidence  at 
the  trial. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  SI  207,  210-214 ;  Dec.  Dig.  ^102.] 

AiH)eal  from  District  Court,  Greenwood 
County. 

Action  by  the  Tlser  Drill  Uanofiicturliis 
Company  against  A.  E.  Bice.  From  Juds- 
ment  for  defendant,  plalntifl  appeals.  Af- 
firmed. 

D.  B.  Fuller^  of  Sureka,  for  appellant. 
Howard  J.  Hodgson,  of  Eureka,  for  appellee. 

MARSHALL.  J.  The  plaintiff  alleged  tbat 
the  note  sued  on  had  been  executed  and  de- 
livered to  the  J.  S.  Bowell  Manofacturins 
Company,  a  corporation;  that  the  company, 
for  a  valuable  consideration,  before  matu- 
rity, tran^erred  and  delivered  the  note  to 
the  German  National  Bank  of  Beaver  Dam, 
Wis.;  and  that  the  bank  in  like  manner 
transferred  and  delivered  the  note  to  T.  S. 
Roberts,  who  In  turn,  for  a  valuable  cousld- 
oration,  transferred  and  delivered  the  same 
to  the  plaintiff. 
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The  deCradant  alleged  tbat  the  note  was ' 
given  for  stock  in  the  payee  corporation ; ' 
that  false  representatious  were  made  by  the  1 
payee  to  Induce  the  defendant  to  purchase  | 
the  stock  and  give  the  note ;  that  the  de- : 
feadant  was  employed  as  a  traveling  sales- ; 
mau ;  that  the  note  was  to  be  paid  out  of  | 
commissions  earned  by  defendant  as  such 
salesman  and  out  of  the  dividends  on  the 
stock  in  the  corporation  h^d  by  the  defend- 
ant; that  the  payee  became  insolvent,  BoiA 
its  assets  and  property,  and  was  unable  to 
perform  its  contract  with  the  defendant; 
that,  after  the  execution  and  d^very  of  the 
note,  the  J.  8.  Bowell  Manufacturing  Com- 
pany became  financially  embarrassed  and  In- 
solvent, and  thereafter  the  plaintiff,  the  Tig- 
er Drill  Manufiicturing  Company,  through 
its  president,  T.  S.  Roberts,  entered  into  a 
contract  both  orally  and  In  writing,  under 
the  terms  and  provisions  of  which  It  was 
agreed  by  and  between  the  J.  S.  Bowell 
Mauufactorijig  Company,  through  Its  officers, 
and  the  Tiger  EMU  Manufacturing  Company, 
through  its  prudent,  T.  S.  Boberts,  that,  in 
consideration  of  the  sale  and  transfer  of  the  { 
property  and  business  of  the  J.  S.  Rowell 
Manufacturing  Company  to  the  Tiger  Drill 
Manufacturing  Com^Mny,  that  company  would 
pay  all  tbe  debts  of  the  J.  S.  Rowell  Manu- 
facturing Company,  and  in  the  agreement 
and  contract  It  was  speeiflcally  agreed  that 
tbe  note  sued  on  In  this  action,  which  was 
then  held  by  a  certain  bank  as  collateral 
security  on  Indebtedness  due  by  the  J.  S. 
Rowell  Manufacturing  Company,  the  name 
of  which  bank  the  defendant  was  unable  to 
state,  should  be  paid  by  the  Tiger  Drill 
Manufacturing  Company,  the  plaintiff  In  this 
action,  and  the  note  canceled  and  surrender- 
ed to  this  defendant. 

The  defendant  testified  that  he  had  a  con- 
versation with  T.  8.  Boberts,  president  of 
the  Tiger  Drill  Manufacturing  Company,  at 
Kansas  City,  in  which  Roberts  told  the  de- 
fendant, In  substance,  that  he  (Boberts)  saw 
tbe  contract  of  the  defendant  at  the  meeting 
of  the  creditors  of  the  J.  S.  Rowell  Manu- 
facturing Company,  In  Beaver  Dam,  Wis., 
and  tbe  creditors  all  agreed  that  the  note  in 
qoestion  should  be  paid  off  out  of  his  com- 
missiotis  tbat  he  had  earned;  tbat  he  had 
not  received  a  cent  out  of  the  business,  and 
they  bad  the  stock  and  did  not  expect  him 
to  pay  anything  on  the  note ;  that  the  note 
would  be  canceled;  tbat  It  was  a  $200,000 
plant ;    and  that  Roberts  bought  it  for  $1, 
witb  an  agreement  that  be  was  to  settle  with 
all  creditors,  and  the  Bice  note  was  to  be 
taken  in  as  one  of  the  creditors.   The  plaln- 
tiff  gave  notice  that  it  was  surprised  at  this 
testixnony,  but  made  no  application  for  a 
continuance  at  that  time. 

Tbe  depositions  of  M.  A.  Jacobs,  cashier  of 
tbe  Oerman  National  Bank,  and  of  T.  S. 
Rotterta,  were  read  on  the  trial. 

On  tbe  motion  for  a  new  trial,  the  affl- 
davits  ot  T.  S.  Roberts,  James  E).  Malone, 


and  M.  A.  Jaeoba  were  read  la  BQi^ort  of 
the  allegation  of  newly  dlBOovered  evidence. 
The  affidavit  of  Roberts  contradicted  the  ev- 
idence of  the  defendant  concerning  the  con- 
versation with  him  at  BUinsas  City.  Other 
than  surprise,  there  Is  no  reason  ^ven  for 
not  having  the  d^osltlona  or  other  evidence 
ot  these  witnesses  at  the  trlaL 

[1]  The  plaintiff  argues  that  it  ought  to 
have  been  granted  a  new  trial  because  of 
surprise  in  the  testimony  of  the  defendant 
concerning  the  conversation  with  T.  8.  Rob- 
erts at  Kansas  City,  and  because  of  the  new- 
ly discovered  evidence  to  cootradlct  that  tes- 
timony. The  facts  which  this  evidence  tend- 
ed to  establish  were  disclosed  in  the  answer. 
The  depositions  of  T.  S.  Roberts  and  of  the 
cashier  of  the  bank  mentioned  in  the  answer 
were  taken  and  were  read  on  the  trial.  Why 
they  were  not  esamlned  concernlog  the  mat- 
ters alleged  in  the  auswer  Is  not  shown. 
They  and  the  officers  of  the  J.  S.  Bowell 
Manufacturing  Company  could  testify  to  the 
transactions  connected  with  tbe  note.  The 
affidavits  of  T.  S.  Roberts,  the  cashier  of  the 
bank,  and  of  the  attorney  for  tbe  J.  S.  Row- 
ell Manufacturing  Company,  were  read  on 
the  bearing  of  the  motion  for  a  new  trlaL 
These  affidavits  disclosed  what  their  evi- 
dence woold  probably  be,  but  they  did  not 
show  why  their  evidence  had  not  been  taken 
or  produced  at  the  trial.  The  plaintiff  did 
not,  on  the  hearing  of  the  motion  for  a  new. 
trial,  show  accident  or  surprise  which  ordi- 
nary prudence  could  not  have  guarded 
against 

12]  Why  was  this  evidence  not  produced 
on  the  trial?  The  plaintiff  did  not  answer 
the  question.  It  was  the  duty  of  the  plain- 
tiff to  show  why  that  evidence  was  not  pro- 
duced and  to  show  that  It  was  througb  no 
want  of  diligence  on  Its  part  that  tbe  evi- 
dence was  not  then  produced.  It  was  like- 
wise the  duty  of  the  plaintiff  to  show  what 
effort  It  made  to  procure  tbat  evidence.  No 
showing  was  made  concerning  any  of  these 
matters.  When  the  defendant.  In  his  answer, 
set  out  the  facts  on  which  he  would  rely, 
and  the  plaintiff  examined  some  of  the  wit- 
nesses by  which  those  facts  could  be  con- 
troverted, If  they  were  not  true,  and  the 
plaintiff  failed  to  produce  the  evidence  of 
these  witnesses  at  the  trial,  and  gave  no 
reason  for  not  producing  that  evidence,  It 
cannot  be  beard  to  say  that  It  was  surprised 
In  a  way  that  ordinary  prudence  could  not 
have  guarded  against,  or  that  It  could  not, 
with  reasonable  diligence,  have  discovered 
the  evidence  and  produced  it  at  tbe  trial. 

Many  decisions  of  tbis  court  supported  the 
views  herein  expressed,  a  few  of  which  are 
Smitb  V.  Williams,  11  Kan.  104;  Clark  v. 
Norman,  24  Kan.  615;  Carson,  Pirie,  Scott 
&  Co.  V.  C.  M.  Henderson  &  Co.,  34  Kan. 
404,  8  Pac.  727;  Cudahy  v.  Hays,  74  Kan. 
124,  85  Pac.  811 ;  Lillard  v.  Railway  Co.,  79 
Kan.  25,  88  Pac.  213. 

The  plaintiff  has  not  shown  anything  to 
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•  jnstlfy  a  reroraal  of  flie  Jndgsient ;  and  It  Is 
therefore  affirmed.  AU  the  Jiuticee  concur- 
ring. 


STBVBN8-SC0TT  GRAIN  CO.  t.  ATCHI- 
SON, T.  &  S.  F.  RY.  CO.   (No.  19571.) 

(Sapreme  Court  of  Eansaa.   June  12,  1916.) 

(Bvttahua  bit  1h«  Oowrt.) 

1.  Cabbbbb  «s»135  —  iNJtJBT  TO  Shipvbut  — 
Dahaobs  Rbcoverablb— Interest. 

In  an  action  against  a  carrier  for  damages 
on  account  ot  the  injury  to  or  destruction  of 
property  in  transit,  interest  Is  not  recorerable. 

[Ed.  Note.— For  other  cases,  Bee  Carriers, 
Cent  Dir  8|  507-659,  699-%  60S^-6M%; 
Dea  Diff.  ^135.] 

2.  OABazua  »=»94— Bau  ov  SmpianT— Lu- 

BiijTT  or  Cabbies— Interest. 

A  carrier  whidi  sella  property  because  of 
the  refusal  of  the  consignee  to  receive  it  is 
chat^eahle  with  interest  on  the  proceeds  In  es- 
cess  of  the  freight  during  the  time  tiiey  ate 
withheld  from  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  367-395.  459;  Dec.  Di<.  «=»94J 

Appeal  from  District  Court,  Sedgwick: 

Gonntr. 

Action  by  the  StereDS-Scott  Grain  Com- 
pany agaliut  the  At^laon,  Topete  &  Santa 
Ffi  Railway  Company.  From  Judgment  for 
defendant,  plaintiff  appeals  Modified  and 
affirmed. 

O.  A.  Keach,  of  Wichita,  for  appellant 
W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott 
all  of  Topeka,  and  Houston  it  Brooks,  of 

Wichita,  for  appellee. 

MASON,  J.  The  Stevens-Scott  Oraln  Com- 
pany shipped  a  car  of  wheat  by  the  Santa  F€ 
Railroad  from  Wichita  to  San  Antonio.  It 
was  so  badly  injured  In  transit  that  the  con- 
signee refused  to  receive  it,  and  it  was  sold 
by  the  carrier,  bringing  $293.  The  grain 
company  brought  an  action  against  the  rail- 
way company  to  recover  compensation  for 
its  loss,  and  obtained  a  Judgment  for  $780.17, 
vrhich  was  fonnd  to  be  the  market  value  of 
the  wheat  at  San  Antonio,  in  Its  original  con- 
dition. Hie  plaintiff  appeals  on  the  ground 
that  it  ought  also  to  have  been  allowed  in- 
terest on  this  amount  from  July  1,  1906,  the 
time  of  the  arrival  of  the  wheat 

[1]  It  has  been  repeatedly  decided  by  this 
court  that  Interest  cannot  be  allowed  upon 
unliquidated  damages  for  a.  tort  which  does 
not  benefit  the  estate  of  the  wrongdoer.  A., 
T.  &  S.  F,  R.  Co.  V.  Ayers,  66  Kan.  176,  42 
Pac.  722 ;  Milling  Co.  v.  Buoy,  71  Kan.  293, 
80  Pac.  091.  i;be  doctrine  Is  general  that  in 
the  case  of  damages  for  such  wrongs  as  Inju- 
ries to  the  person  or  reputation,  inasmuch  as 
the  compensation  to  be  awarded  ia  necessa- 
rily a  matter  of  general  estimate,  the  amount 
not  being  subject  to  any  exact  ascertainment, 
Interest  Is  not  allowed.  22  Cyc.  1500.  A  dis- 
tinction la  sometimes  made  between  allow- 
anoes  of  Interest  and  allowances  of  compen- 


sation for  delay,  measured  by  the  legal  rate 
of  interest  It  Is  said  that  In  arriving  at  the 
amount  to  be  allowed  the  Jury  may  take  into 
account  any  delay  Qiat  has  occurred,  al- 
though tb^  may  not  allov  Interest  that 
name.  Note,  1  Ann.  Gas.  764;  22  Cyc.  1502, 
That  rule  may  liave  a  proper  field  of  opera- 
tion whm  the  allowance  can  only  be  based 
on  a  more  or  less  indefinite  estimate,  but  oth- 
erwise the  distinction  la  a  mere  verbal  me. 
Interest,  as  such,  Is  a  creattm  of  the  stat- 
ute. 22  Cyc.  1476.  And  to  determine  wheth- 
er It  is  to  be  allowed  In  a  particular  case  is 
a  mere  matto*  of  statutory  Interpretatioii. 
Tbe  real  question  whldi  Is  Uke  subject  of 
controvert  Is  whether  in  a  gtma  instance, 
which  does  not  teXl  within  the  statute,  an 
aggrieved  person  is  to  be  allowed  compensa- 
tion for  dday  in  the  nature  of  Interest  For 
convenience  of  statanoit  such  an  allowance 
Is  ordinarily  described  as  *intereet,**  aa 
though  It  were  strictly  of  that  dkaracter,  and 
the  term  will  be  so  used  in  this  discussion. 

The  rule  In  most  Jurisdictions  undoubtedly 
Is  that  Interest  should  be  allowed  upon  dam- 
ages for  the  wrongful  destructlott  ot  or  In- 
jury to  property,  where  tbe  extent  of  the  loss 
Is  capable  of  reasonably  exact  ascertainment. 
22  Oyc  1500-1603;  6  Cyc.  528;  note,  28  !«. 
B.  A.  (N.  S.)  1.  Hiat  fact  was  recently 
strongly  urged  upon  this  court  as  a  reason 
for  departing  from  the  earlier  practice,  but 
it  was  held  that  the  desirability  of  oonfonu- 
Ing  to  the  view  taken  by  other  courts  must 
yield  to  the  importance  ot  adhering  to  what 
had  here  become  the  settled  law.  Latham  t. 
Harrod,  83  Kan.  823,  111  Pac.  432.  However 
persuasive  tbe  argument  In  favor  of  allow- 
ing interest  upon  such  demands  might  be  If 
the  question  were  a  new  one,  we  do  not  feel 
Justified  in  overrullDg  the  repeated  decisions 
of  -thia  court  to  the  contrary,  which  must  be 
deemed  to  have  settled  the  law  of  this  state 
on  the  subject.  The  whole  matter  of  the  al- 
lowance of  interest  Is  one  of  imblic  policy.  In 
which  the  will  of  the  Legislature  Is  supreme. 
It  the  view  heret<rfore  announced  by  tbe 
court  is  regarded  as  mistaken,  the  remedy  Is 
In  the  hands  of  that  body.  And  while  this 
view  remains  In  force  It  Is  better  that  It 
should  be  consistently  adhered  to  and  carried 
to  Its  logical  result  than  that  Its  effect  should 
be  restricted  by  a  resort  to  artificial  distinc- 
tions to  avoid  any  hardship  deemed  to  fol- 
low from  it 

[2]  The  plaintiff,  however,  maintains  that 
the  present  case  does  not  fall  within  the  rule 
referred  to,  because  the  action  is  not  founded 
upon  tort  but  upon  the  breach  of  the  defend- 
ant's contract,  evidenced  by  the  bill  of  lading, 
to  carry  the  wheat  to  its  destination  and  de- 
liver It  in  the  same  condition  in  which  it 
was  received.  While  the  relations  between 
tbe  parties  Is  In  a  sense  contractual,  tbe  ac> 
tlon  is  essentially  one  to  recover  damages 
for  the  violation  by  the  defendant  of  a  duty 
laid  iu>on  it  by  the  law,  ind^ndent  ot  its 
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own  consmt  Tbt  petition  cbaiges  that  ttie 
wbeat  was  Injured  by  the  negligence  of  tbe 
defendant,  and  by  Its  mlabeharior  as  a  com- 
mon carrier.  Wltb  respect  to  tbe  matter  now 
under  condderatlon  tbe  plaintiff's  claim  is 
to  be  classifled  as  one  based  upon  tbe  wrong- 
ful Injury  to  or  destmctlon  of  its  property. 

Tbe  plaintiff  also  omtends  tbat  here  the 
damages  are  not  to  be  regarded  as  nnllqoi- 
dated,  because  they  were  fixed  and  definite  in 
amonnt.  This  contention  Is  based  upon  two 
theories.  The  first  is  that  the  defendant  was 
liable  in  the  snm  the  consignee  had  contract- 
ed to  pay  to  the  plaintiff  for  the  wboit.  As 
no  notice  to  the  defendant  legardliuc  tbe  ex- 
Istence  of  this  contract  was  shown,  its  Jia.- 
t^ty  was  not  affected  by  it  6  Gyc.  B29. 
The  oflKF  theory  is  tbat  the  market  valne 
of  tbe  wheat  was  capable  of  exact  ascertain- 
ment, being  a  mere  matter  of  computation. 
13ie  answer  of  the  defendant  tndvded  a  gen- 
ial denlaL  Tbe  idalntlff  was  required  to 
show  the  quantity,  qnality,  and  market  value 
of  the  wheat  These  were  all  matt«v  as  to 
which  Issues  were  Joined,  and  concerning 
whteh  there  might  hare  been  some  actual 
controrersy,  although  it  appears  that.  In  fact, 
tbe  defendut  offered  no  evidence  in  contra- 
diction of  that  Introduced  by  tbe  plaintiff,  on 
which  the  Judgment  was  based.  Tbe  value 
of  property  destroyed  may  doubtless  tie  more 
readily  and  satisfactorily  determined  where 
it  consists  of  a  shipment  ot  wheat  than 
where,  for  Instance,  It  consists  of  hay  In  tbe 
stack.  But  the  difference  is  in  degree  rather 
than  in  kind.  In  most  cases  a  reasonably 
dose  estimate  of  tbe  value  of  (^ttels  can 
lie  made,  and  no  good  reason  Is  apparent  for 
making  a  distinction  in  this  regard  between 
one  kind  and  another.  And  the  circumstance 
that  the  party  to  be  charged  does  not  a^ 
tempt  at  tbe  trial  to  contradict  the  evld^ice 
oftexed  by  tbe  owner  of  tbe  property  does  not 
warrant  a  dfsuxture  from  tbe  general  rule 
ma  to  the  allowance  of  InteresL 

A  final  contNitlott  of  the  plalntlfl  Is  that  he 
Shonld  at  least  recover  interest  on  the  $293 
which  the  railway  company  i-ecelved  from 
tbe  sale  of  the  wheat.  As  damages  were  al- 
lowed on  the  basis  of  the  value  of  the  wheat 
at  San  Antonio,  the  defendant  had  a  right  to 
deduct  from  the  salvage  the  freight  charges 
— f  The  plaintiff  was  at  all  times  en- 

titled to  the  balance,  or  f  116.60,  and  the  de- 
fendant should  pay  Interest  on  that  amount 
for  any  period  during  which  it  was  wrong- 
fally  -wlthbdd.  The  court  fdund  tbat  the  de- 
fendant had  at  once  offered  to  pay  the 
$110JSO  in  full  settlement  of  its  UaUUty. 
TblB,  of  course,  did  not  constitute  a  suflBdent 
tender*  by  reason  ot  tbe  condition  imposed. 
But  tXie  answer,  filed  July  6,  1911,  included 
an  unconditional  ofEer  to  pay  that  amount 
As  tbe  defendant  appears  to  have  retained 
all  tbe  salvage,  without  an  cSer  to  pay  over 
any  part  of  it,  for  a  period  of  substantially 
tlxree  years,  !t  should  be  charged  with  legal 


interest  for  that  time  on  the  [n«oeedB  of  the 
sale  in  excess  of  the  freight 

The  Judgment  will  be  modified  by  adding 
that  amount,  and.  as  so  modified,  affirmed. 
All  the  Justice*  concurring. 


TATLOW  V.  BACON  et  aL  (No.  19460.)t 
(Supreme  Court  of  Kansas.  June  12.  1916.) 

(Bi/llabu*  by  the  Oovrt.) 

L  CONSPIBAOT  4»19— AonON  FOB  DAHAOU 

—  SXISTBHOB  otCohsfibaot  — SirmoxiHOT 
or  EvinBHos. 

The  evidence  held  to  support  the  floduig  of 
a  conBpiracy  on  the  part  of  the  defendants  to 
defraud  the  plaintiff  ol  bis  land  by  inducing  him 
to  exchange  it  for  a  worthless  deed. 

[Ed.  Note.~For  other  cases,  see  Conspiracy, 
Cent  Dig.  IS  25,  26;  Dec.  Dig.  «S919.} 

2.  TRIAL  ^£^9862  —  YsaoicT  ano  FnfDincw 

— CoEMonoN  BY  Just. 

Where  the  verdict  and  special  findings  re- 
turned by  a  jury  show  an  inconsistency  tn 
amounts,  apparendy  doe  to  a  mistake  in  compu- 
tation, no  error  is  committed  in  calling  their  at- 
tention to  the  matter  and  sending  them  out  for 
further  deliberation. 

[Ed.  Note.— For  oUier  casefl,  see  Trial,  Cent 
Dig.  H  866-^;  Dec.  Dig.  «s>S62.] 

Appeal   from   District   Court  Sbawnee 
County. 

Action  by  Marion  A.  Tatlow  against  W.  B. 
Bacon  and  another.  From  Judgment  for 
plalntlfl,  defendants  appeaL  Affirmed. 

J.  B.  Larimer  and  J.  H.  Stark,  both  of 
Topeka,  for  appellants.  Monroe,  McClure  ft 
Mmroe,  of  Topeka,  for  appellee. 

MASON,  J.  Marion  A  Xatlow  conveyed 
bis  interest  in  a  farm  in  Morris  county  In 
exchange  for  a  deed  to  a  tract  of  land  in  Mis- 
souri, which  did  not  in  fact  pass  any  title. 
He  brought  an  action  against  W.  B.  Bacon 
and  Bert  Bucker,  alleging  that  he  had  been 
induced  to  part  with  his  property  by  their 
false  representations,  and  asking  damages  on 
that  account  He  recovered  a  Judgment  for 
$3,117,  from  which  they  aroeaL 

[1]  The  defendants'  version  of  the  transac- 
tion Is  snbatantially  as  follows:  They  were 
real  estate  brokers  living  in  Topeka.  Late 
In  Apiil,  1911i  a  stranger  called  at  the  office 
of  Bucker  and  Introduced  himself  as  H.  A 
Miller,  saying  he  had  some  land  to  dispose 
of.  Bucker  described  him  as  shabbily  dress- 
ed, dissipated,  and  nervous,  looking  like  a 
"boozer."  MlUer  left  with  Bucker  two  pa- 
pers. One  was  in  the  form  of  a  special  war-  '  # 
ranty  deed,  dated  February  16,  1909,  describ- 
ing a  half  section  of  land  in  Crawford  coun- 
ty, Mo.,  signed  and  acknowledged  by  C  W. 
Allendorph,  the  name  of  the  grantee  being 
left  blank.  Tbe  other  paper  purported  to  be 
an  abstract  of  title,  indicating  a  patent  from 
the  United  States  to  Timothy  Hill,  and  a  deed 
from  him  to  Allendorph,  tbe  latest  date  upon 
it  being  July  24,  1909.  Miller  left  these 
papers  with  Bucker,  agreeing  to  pay  him  |100 
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If  he  would  arrange  a  trade  for  tbe  Missouri 
land,  and  saying  that  he  waa  willing  to  take 
Incumbered  property,  although  his  own  was 
clear.  Rucker  learned  through  Bacon  that 
Tatlow  had  a  tract  of  160  acres,  against 
which  there  was  a  Hen  of  $6,800,  which  he 
might  be  wllHnc  to  exchange.  Rucker  re- 
ported this  to  Miller,  who  Instructed  him  to 
go  ahead  and  make  the  deal  Bncon  took  the 
papers  to  White  City,  where  the  exchange 
was  effected ;  Tatlow  assigning  to  Miller  the 
contract  under  which  he  held  his  laud,  and 
receiving  in  return  the  abstract  and  the 
blank  deed  to  the  Missouri  land,  In  which  his 
name  was  written  as  grantee  by  one  of  two 
local  real  estate  agents  who  were  acting  In 
his  behalf.  Bacon  gave  the  assigned  contract 
to  Rucker,  who  told  Miller  he  would  deliver 
It  only  on  payment  of  his  commission.  Mil- 
ler said  he  did  not  have  the  money,  and  offer- 
ed to  sell  the  contract  to  Rucker.  After  some 
haggling  Rucker  bought  the  contract  for  $150, 
In  addition  to  his  commission.  Rucker  paid 
Bacon  $50  for  .his  services.  Bacon  also  re- 
ceived $100  from  Tatlow's  agents,  being  half 
of  their  commission.  Through  Bacon  Rucker 
then  traded  the  Morris  county  land  to  F.  C. 
Itall  for  a  40-acre  tract  north  of  Topeka, 
which  he  afterwards  sold  In  parcels,  realiss- 
ing  $3,950.  He  paid  Bacon  $100  commission 
on  this  deal,  paid  a  mortgage  on  the  proper- 
ty of  $1,095,  and  .  paid  $510.20  boot  He 
caused  the  Tatlow  contract  to  be  assigned  by 
Miller  directly  to  Ball,  and  took  the  title  to 
the  Ball  tract  in  the  name  of  J.  C.  Coke, 
an  employ^  in  his  office,  as  a  matter  of  con- 
venience. Neither  Rucker  nor  Bacon  had 
any  suspicion  that  there  was  anything  wrong 
with  the  title  to  the  Missouri  laud  until  the 
following  October.  Rucker  afterwards  made 
several  trips  to  Kansas  City  trying  to  locate 
Miller,  but  could  not  dnd  him. 

The  Jury  found  specifically  that  the  defend- 
ants conspired  to  defraud  the  plaintiff;  that 
they  knew  or  had  good  reason  to  believe  that 
the  deed  signed  by  Allendorph  did  not  convey 
a  good  title ;  that  Rucker  willfully  find  fraud- 
ulently furnished  Bacon  with  the  deed  and 
abstract  to  be  used  In  Inducing  Tatlow  to 
trade;  and  that  Bacon  falsely  represented 
to  him  that  the  deed  conveyed  a  good  title  to 
the  Missouil  land.  The  defendants  maintain 
that  the  evidence  did  not  justly  these  find- 
ings, nor  the  general  verdict. 

According  to  the  testimony  of  Tatlow,  Ba- 
con told  him  that  the  deed  and  title  were 
good;  that  the  Missouri  land  had  tie  timber 
on  it,  and  was  worth  at  least  $4,800;  that  he 
represented  an  old  friend  who  had  obtained 
the  deed  from  Allendorph;  that  the  deal  had 
to  be  closed  at  once,  because  his  friend  was 
going  to  California  the  next  day.  In  reply 
to  a  doubt  suggested  by  Tatlow  as  to  the 
validity  of  the  deed,  he  said  that  his  friend 
could  not  afford  to  be  connected  with  any 
ci:ooked  deal.  Another  witness  testlOed  that 
Bacon  said  his  friend  owned  the  land;  an- 
other that  he  said  the  deed  and  abstract  had 


been  ezamtned,  aod  were  an  right'  Bacon 
denied  the  statementa  attributed  to  him,  but. 
In  view  of  the  jury's  findings,  the  testi- 
mony must  be  regarded  as  true  tor  the  pur- 
pose of  tbe  presMit  hearing.  His  represen- 
tatUxi  that  the  deed  would  cwiTey  a  good  ti- 
tle was  of  the  utmost  importance,  because, 
even  If  tbe  abstract  bad  been  otherwise  per- 
fect, it  lacked  nearly  two  years  of  being 
brought  down  to  date,  so  that  tbe  buyer  nec- 
essarily bad  to  rely  upon  the  good  faltii  of 
the  person  with  whom  he  was  dealing.  His 
remark  concerning  ithe  reliability  of  his 
friend,  who,  he  said,  had  obtained  tbe  deed 
from  tile  grantor,  fiilrly  implied  that  he  bad 
sufficient  personal  knowledge  of  the  matter 
to  vouch  for  there  being  no  fraud  in  the 
transaction.  The  ^strument  which  has  been 
referred  to  as  an  abstract  of  title  hardly 
merits  that  name.    It  included  no  state- 
ment that  it  showed  all  the  conveyances  af- 
fecting the  land.    A  vague  certificate  was 
attached,  signed  by  a  person  who  described 
himself  as  a  "title  eiamlner,"  who  Is  ap- 
parently the  same  person  who,  as  a  notary 
public  for  Jackson  county,  Mo.,  acknowledged 
the  AUeddorph  deed.    It  la  difficult  to  be- 
lieve that  any  one  having  any  considerable 
experience  in  buying  and  selling  real  estate 
could  regard  the  blank  deed  and  abstract, 
when  produced  by  an  entire  stranger,  as  af- 
fording any  presumption  of  ownership  of  the 
laiid  described.   The  assignment  of  the  con- 
tract for  the  Morris  county  land  directly 
from  Miller  to  Ball,  the  smallness  of  the  sum 
alleged  to  have  paid  to  Miller,  the  taking 
title  to  the  Ball  tract  In  the  name  of  some 
one  else  for  the  benefit  of  Rucker,  and  the 
failure  to  find  Miller  are  all  drcumstanceb 
to  be  weighed  with  others  In  determining  the 
question  of  good  faith.    Explanations  were 
offered  of  these  matters,  but  their  effect 
was  for  tlie  determination  of  the  Jury.  Al- 
lendori^h's  deposition  was  taken  by  the  plain- 
tiff.  He  testified  that  when  he  made  the  deed 
In  question  the  name  of  W.  P.  Nine  was  writ- 
ten in  as  grantee.  The  deed  shows  a  yellow- 
ish stain  where  the  name  of  Tatlow  as  gran- 
tee is  now  written.  Tatlow  (as  well  as  Bacon 
and  Rucker)  testified  that  this  stain  was  not 
visible  when  he  received  the  deed.  The  add, 
or  whatever  produced  the  stain,  caused  a 
slight  roughening  of  the  surface  of  the  paper, 
and  a  close  Insiwctlon  makes  It  quite  obvious 
that  Tatlow's  name  was  vrritten  In  after  this 
had  taken  place.    The  evidence  as  a  whole 
warranted  an  inference  that  Rucker  and 
Bncon  understood  that  the  papers  delivered 
to  Tatlow  were  valueless,  and  co-operated  to 
defraud  him  of  his  land. 

Tbe  defendants  complain  of  the  refusal  of 
an  Instruction  that  Ih  order  to  recover  the 
plaintiffs  must  have  relied  wholly  upon  the 
false  representations  made  to  him  by  Bacon. 
Partial  reliance  upon  them  was  sufficient, 
20  Cyc.  41;  14  A.  &  E.  Encycl.  of  L.  114. 

Rucker  complains  of  an  instruction  to  the 
.  effect  that  he  was  responsible  for  any  nda- 
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reprasentatloiiB  made  by-Baoon  as  bis  tigent, 
whether  he  knew  of  them  or  not,  if  he  ac- 
cepted the  benefit  of  the  deaL  This  eeems 
to  state  a  sound  general  principle  applicable 
to  the  case,  but  a  dose  inquiry  into  the  sub* 
Ject  Is  needless,  for  the  specific  finding  that 
the  defendants  conspired  to  commit  a  con- 
sdons  fraud  makes  it  wholly  InunaterlaL 
Bacon  claims  that  be  was  a  middleman — a 
mere  means  of  communication  between  Ruck- 
er  and  Tatlow;  but  the  .jury  found  to  the 
contrary,  upon  snffident  eridence.  As  al- 
ready suggested,  the  Instructions  glren  and 
refused  regarding  the  respective  liability  of 
principal  and  agent  are  rendered  immaterial 
by  the  finding  that  a  conspiracy  existed  be- 
tween them. 

In  behalf  ot  the  defendants  it  Is  agreed 
tiiat  the  deed  and  abstract  on  Ihdr  face 
were  sofflcient  to  put  the  plaintiff  on  his 
guard.  Onie  derloe  employed  was  Indeed  a 
shallow  one,  such  as  perhaps  ought  not  to 
baT«  decetTed  an  operienoed.  Intelligent, 
and  cautious  person.  But  the  defendants 
can  take  no  advantage  fran  this*  for  Ba- 
con's alleged  mlarepresentalions  were  calcu- 
lated to  reassare  the  idaintifl  and  disarm 
suspicion.  20  Oya  84;  14  A.  &  EL  EncycL 
of  If.  123.  An  argument  is  made  that  a  new 
trial  should  be  granted  because  of  perjury 
and  subornation  of  perjury  by  the  plaintiff. 
He  testified  that  Ik  executed  the  assignment 
of  his  land  contract  in  blank,  and  that  Mil- 
ler's name  as  assignee  was  written  In.  after- 
wards ;  that  Miller's  name  was  not  disclos- 
ed to  him.  Baoon  contradicted  this,  and 
said  the  assignment  was  filled  In  by  the  no- 
tary pubUe  who. took  the  acknowledgment 
He  may  have  been  right,  although  the  hand- 
writing seems  dissimilar,  but  that  wonld  not 
compel  the  conclusion  that  Tatlow  acted  cor- 
ruptly. TbB  notary,  who  was  one  of  (he 
plaintiff's  agents,  testified  that  Baoon  wrote 
the  name  of  Tattow  as  grantee  in  the  Alleo- 
dorph  deed.  The  writing  appears  to  be  that 
ot  notary.  But  the  misstatement  vraa 
not  necessarily  corrupt. 

Complaint  is  made  of  the  admission  of  ev- 
IdeiHie  regarding  the  record  title  of  the  Mis- 
soori  land,  and  ot  an  ezpll<dt  Instruction 
that  the  plaintiff  obtained  nothing  by  the 
Allendorph  deed.  It  Is  so  clear  that  Allen- 
dozpb  had  nothUig  to  convey  that  the  matter 
Is  not  worth  discussing  An  effort  ia  made 
to  allow  that  the  Jury  overvalued  the  Morris 
oonnty  land,  but  thrir  estimate  was  sup- 
'poTted  by  poMtlve  testimony. 

[I]  A  new  trial  to  also  asked  because  of 
tbeae  facts:  The  Jury  at  first  returned  a 
verdict  for  $2417,  and  findings  that  the  Mor- 
ris ooonty  farm  was  worth  flO,000,  and  the 
plaintiff's  interest  In  It  $l,20a  The  Judge 
called  attention  to  the  InoonslsteDcy 

and  sent  them  out  for  further  deliberatiou. 
Their  final  nsmrt  fixed  the  verdict  at  ¥3.117 
and  tbe  value  of  the  plaintiff's  Interest  at 
$3,000.     The  defendants  maintain  that  this 


amounted  to  an  inatroctlon  that  the  special 
findings  must  be  consistent  with  the  general 
verdict,  which  has  been  htid  to  be  errone- 
ous. Dry  Goods  Co.  t.  Kahn,  63  Kan.  274,  36 
Pac.  327;  Railroad  Co.  v.  Burrows,  62  Kan. 
89,  61  Fac,  438.  There  was  no  dispute  as  to 
the  amount  ($6,800)  Tatlow  or  hla  assignee 
had  to  pay  in  order  to  get  a  complete  Utle; 
the  controversy  was  over  the  value  of  the 
form.  When  the  Jury  fixed  that  at  $10,000, 
the  value  of  the  plaintiff's  Interest  and  the 
amount  he  was  oititied  to  recover  became  a 
mere  matter  of  computation,  In  whl(A  the 
Jury  obviously  made  an  error.  It  was  proper 
that  the  court  should  call  fhelr  attention  to 
it,  and  that  they  should  correct  it 

A  new  trial  was  asked  on  the  ground  of 
newly  discovered  evidence.  This  was  chiefly 
that  of  persoxis  who  overheard  Bacon  tele- 
phoning to  some  one  at  White  City  that  he 
would  bring  the  papers  there  for  examina- 
tion and  approval.  An  affidavit  ot  W.  F. 
Nine  was  also  produced,  to  the  effect  that 
Allendorph  delivered  the  deed  to  him  In 
blank,  and  that  he  disposed  of  it  to  some 
person  whose  name  he  could  not  recall.  The 
additional  evidence  does  not  Impress  us  as 
vital,  and  we  see  no  reason  for  disturbing 
the  decision  of  the  trial  court,  whidi  was 
better  able  to  Judge  of  its  inuwrtanoe. 

The  plaintiff  also  assigns  error,  and  asks 
that  the  Judgment  be  increased  by  the  al- 
lowance of  interest  The  wrong  complained 
of  by  Tatlow  Is  the  fraud  of  the  defendants 
in  causing  him  to  lose  his  form.  He  was  not 
reQulred  to  show  that  they  derirad  uiy  ben& 
fit  from  their  ctmduct  Hewey  ▼.  Fonts,  02 
Kan.  268,  140  Pac.  884.  It  was  not  shown 
Umt  they  profited  to  the  »tent  of  the  amount 
of  recovery  awarded.  Therefbre  this  foils 
within  the  class  of  cases  In  whl^h  Interest  is 
denied.  Gridn  Co.  v,  Ballroad  Co.,  148  Pac. 
744,  decided  at  this  sitting. 

The  Judgment  is  affirmed.  All  the  JosUoes 
concurring. 


O'BBiEN  T.  BANK  OF  DOUGLAS.  (No. 
1451.) 

(Supreme  Court  of  Arizona.   June  28,  1916.) 

1.  Tbtjbts  *=»17,  13— Tsost  in  Pkbsonaltt 
BY  Pakol— Right  of  Revocatiok. 

Where,  during  bis  last  UlneBar  and  short- 
ly before  hia  death,  defendant's  intestate,  who 
owed  a  large  sum  of  money  to  plaintiff,  indors- 
ed a  number  of  post  office  department  warrants 
and  money  orders  to  her  order,  put  them  into 
an  envelope,  which  by  his  direction  was  sealed 
and  addressed  to  her,  and  delivered  it  to  it., 
with  instructions  to  send  them  to  the  plaintiff 
"if  he  died,"  there  was  a  valid  parol  trust  in 
personalty,  enforceable  by  the  plaintiff  against 
the  defendant,  into  whose  hands  the  property 
had  come  upon  H.'s  death,  and  who  had 
been  appointed  administrator,  since  no  techni- 
cal expressions  are  necessary  to  create  a  trust 
it  being  sufficient  if  tbe  settlor  fndi'^tes  an 
intention  to  create,  pointing  out  with  reason- 
able certainty  the  subject-matter,  the  beneficia- 
ries, and  tbe  purpose  of  the  trust,  the  words 
"trust"  and  "trustee,"  or  any  set  form  of  words, 
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being  nnnecessaiT,  the  deelaration  not  beic; 
required  to  be  Id  wrltinK,  and  the  fact  that  the 
settlor  miirht  hare  revoked  the  settlement  had 
he  lived  not  being  sufficient  to  defeat  it,  aince 
the  retention  of  power  to  revoke  does  not  make 
the  transaction  an;  the  less  a  trust. 

[Ed.  Note— For  other  cases,  see  Trogts,  Cent 
Dig.  S{  15-24 ;  Dec.  Dig.  «»1T,  18J 

2.  Tbusts  «=>3&— Pabol  TBum  nr  FsBSon- 

AIVTT— ACCSPTAHCB. 

It  U  not  necessan  to  the  Talidity  of  • 
parol  tnut  in  perBonaltj  that  the  benefidary 
should  accept  the  terms  of  the  trnat;  or  even 
have  knowledge  thereof. 

[Ed.  Note.— For  other  cbms,  see  Trusta,  Cent 
Dig.  H  57-09;   Dec  Dig.  €=>39.] 

8.  TBU8TS  «S»16&— PABOL  TBUSI  IN  FKBSON' 

ALT7— Death  of  Tuvbtkm. 

Where  one  aooat  to  die  placed  money  or- 
ders indorsed  to  plaintiff  in  an  envelope,  which 
he  sealed  and  gave  to  H.,  with  directtons  that 
it  be  given  to  plaintiff  if  the  donor  died,  the 
parol  trust  in  periKmalty  thua  created  waa  not 
caused  to  fail  by  the  death  of       Qie  trustee. 

[Ed.  Note^For  other  caMs,  aee  Tmsta,  Gent 
Di^  U  222-224;  Dec  Dig.  «S9169.] 

4.  TRUSTS  *=»186  —  Paboi.  Tbust  m  PlB- 
BOKALTT— "PaBSIVB  TbUOT." 

Where  one  about  to  die  indorsed  money 
ordera  to  plaintiff'a  order,  sealed  them  in  an 
envelc^  and  gave  it  to  one  H.,  with  directions 
that  he  give  it  to  plaintiff  if  the  donor  died,  the 
parol  trust  thus  created  was  not  an  active, 
but  a  "passive,  trust,"  since  the  trustee  was  a 
mere  custodian  of  the  pnq)erty,  with  no  duty 
other  than  to  find  the  beneficiary  and  deliver 
the  orders  to  her. 

TEd.  Note.— For  other  cases,  see  Trusta,  Cent 
Dig.  I  179;  Dec  Dig.  «=»136. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Passive  Trust] 

Appeal  from  Superior  Court,  Cochise 
ConDty ;  A.  C.  Lockwood,  Judge. 

Action  by  Mary  M.  O'Brien  against  the 
Bank  of  Douglas,  as  admlalatratcn'  of  John 
McLevy,  deceased.  Judgment  for  defendant, 
and  plalntUC  appeals.  Reversed  and  cause 
remanded,  with  directions. 

O.  Gibson,  at  Tombstone,  for  at^>ellant 
Gaaa  A  Barnes,  of  Douglas,  tor  appellee. 

ROSS,  a  J.  John  UcLevy  in  bis  last  lU- 
nes8|  and  Jnst  before  he  died,  on  January  18, 
1913,  at  Douglas,  Ariz.,  made  disposition  of 
certain  post  ot&ce  department  warrants  and 
Bumey  orders  amounting  to  91,300  as  fol- 
laW9:  He  Indorsed  all  the  orders  and  war* 
rants  to  Hary  M.  (VBrlen,  the  an^ellant; 
caused  Uiem  to  be  pnt  into  an  envel(^  which 
was  by  blB  dlrectimi  sealed  and  addressed  to 
"lira.  Mary  H.  O'Brien,  Kansas  C^ty,  Mo.," 
and  ddivered  Into  the  possession  of  Dr.  O.  O. 
HammiU,  of  Douglas,  with  Instructions  to 
HammlU  to  said  them  to  Mrs.  CVBrlen  "if  be 
died."  At  the  .time  this  was  done  he  told 
A.  T.  Klelnschmidt  that  be  bad  owed  Mrs. 
(ysrlen  a  large  sum  for  a  long  tlme^  and 
that  he  wanted  her  to  have  this  moaey  if 
he  died;  that  If  he  llVed  he  would  want  to 
keep  It  for  investments  and  make  more  with 
which  to  pay  Mrs.  O'Brien.  Dr.  HammlU 
took  possession  of  the  envelope  with  in- 
dosnies^  and  started  Inquiries  to  locate  and 


Identify  Mrs.  O^rlen,  and  about  Mardh  8, 
1913,  be  came  Into  possession  of  facts  ttaat 
satisfied  him  tbat  be  bad  found  fbe  rlgbt 
person.    On  Marcb  16tb  be .  wrote  Mrs. 

O'Brien  In  part  as  follows: 

"John  McLevy  told  me  of  having  borrowed  a 
sum  of  money  from  you  some  years  ago,  and 
he  always  had  It  in  mind  to  repay  you  in  fulL 

*  *  *  He  made  aome  provision  for  yon,  and 
when  his  smsll  estate  is  settled  up  yon  will  re- 
ceive quite  a  substantial  amount  of  money 
which  he  left,  and  directed  that  I  could  see 
that  you  received.  Mr.  McLevy  just  previona 
to  his  death  asked  me  to  do  ttoB  for  him. 

*  *  *  HiIs  was  his  dyhig  request  to  me  that 
I  locate  yon  and  follow  out  his  wishes.  •  *  * 

The  appellee.  Bank  oi  Douglas,  was  ap- 
pointed administrator  of  McLev]^s  estate. 
Whether  the  warrants  and  money  ordm  were 
voluntarily  tamed  over  to  the  admlnlstm- 
tor  or  by  order  of  the  court  is  not  definitely 
shown  by  the  record.  HammlU  died  beftm 
the  trial. 

Th&  appellant,  as  plaintiff,  Instltnted  an 
action  of  reptevin,  allying  abaidute  owner- 
ship  of  mon^  orders  and  warrants,  demand, 
and  wrongful  detention.  Appellee  answeredl, 
denying  all  the  allegations  of  the  complaint 
TJi>on  the  facta  above  set  forth  the  court  ei^ 
tered  judgment  against  aivtilant,  from  which 
this  appeal  is  taken. 

[1]  The  trial  court  took  the  view  tiiat  tbe 
tranBacU<m  was  an  attnnpted  donatio  mortis 
causa,  and  that  It  failed  for  a  lack  of  ece- 
cution.  In  that  the  warrants  and  money  or- 
dera were  not  dtilvered  or  to  be  delivered  nu- 
ttl  after  McLevy  died,  tbat  the  donee  bad 
not  acc^ed  tbe  gift,  and  tbat  Hamnilll'B 
agency  died  with  McLevy,  the  donw,  and 
tbat  therefore  tbe  vrapaty  remained  a  part 
of  the  estate  of  McLevy.  We  do  not  tblnk 
tbe  transactUm  was  Intended  either  as  a  gift 
inter  vivos  or  causa  mortis,  and  therefore 
the  ^Indples  ai^lled  to  sncih  cases  are  In- 
applicable. We  think  the  dementa  of  a  parol 
express  trust  are  present  In  which  McLery 
was  the  trustor,  HammlU  tbe  trustee,  O'Brien 
the  cestui  que  trust,  and  tbe  subject  of  tbe 
trust  was  the  warrants  and  the  money  orders. 
"No  tecbnlcal  expressions  are  needed  for 
the  creation  of  an  express  trust  It  Is  suf- 
ficient If  the  settlor  indicates  an  intention 
to  create  a  trust,  and  p<4nts  out  witb  rea- 
8<mable  certainty:  (lO  The  ttvat  ivroperty; 
(b)  tbe  beneficiaries ;  and  (c)  tbe  purpose  of 
tbe  trust"  UnderblU's- Law  of  Trusts  and 
Trustees,  p.  14.  ^e  words  "trust**  and  ^ 
"trustee"  are  not  necessary  to  create  a  trust.  * 
No  set  form  of  words  are  necessaiy.  Taber 
T.  BaUey,  22  GaL  App.  617,  135  Pac.  975. 
The  declaratliHi  of  trust  In  penonalty  Is  noc 
required  to  be  In  wiltli^  under  tbe  common 
law,  and  there  Is  no  statute  in  this  state  re- 
quiring It  See  note  to  Howard  v.  Marshmi, 
166  Ky.  20,  160  &  W.  7T5,  51  Li  B.  A.  (N. 
3.)  1208;  WItherlngton  r.  Herring,  140  N.  O. 
495,  S3  S.  E.  303,  6  Ann.  Gas.'  188. 

Tbe  fact  that,  If  McLevy  had  Uved,  lie 
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might  hare  revoked  the  trnst,  Is  not  sof- 
flcient  to  defeat  It.  Trusts  often  may  be  de- 
feated by  actual  revocatioii,  but  the  reten- 
tion of  power  to  reroke,  does  not  make  the 
transaction  any  the  less  a  tmst  As  was  said 
In  Stone  r.  Hacfcett,  12  Gray  (Bfass.)  227: 

"A  power  of  revocation  is  perfectly  coosiS' 
tent  intii  the  creatioo  of  a  valid  trust.  It  does 
not  in  any  degree  affect  the  1^1  title  to  the 
property.  That  passes  to  the  donee  and  re- 
mains vcflted  for  the  purposes  of  the  trust, 
aotwithstanding  the  existence  of  a  right  to  re- 
Tolie  it.  If  this  Tight  is  never  ezotdsed  accord- 
ing to  the  tenns  in  which  it  le  reserved,  as 
in  the  case  at  bar,  until  after  the  death  of  the 
donor,  it  can  have  no  effect  on  the  validity  of 
the  tmata  or  the  right  of  the  trustee  to  bold 
the  property." 

imtberliigton  t.  Herring,  snpra,  and  notes. 
In  the  last  case  the  language  of  the  settlor 
was: 

"Until  I  give  further  instructions,  hold  the 
sum  of  tl>000  and  what  of  the  first  fond  that 
Es  left,  tor  the  support  of  the  child  in  case  of 
my  death,  for  such  a  time  as  it  may  hold  out." 

And  this  was  b^d  by  the  court  to  create 
a  trust  in  fond  moitloned  in  favw  of  the 
diild.  and  to  remoTe  It  from  the  estata  of  the 

tmatfu:. 

In  Howard  t.  Hanhall,  siqna,  Qie  words 
used  were: 

"I  hereby  assign  this  note  to  my  eon,  W.  J. 
Marshall,  to  be  given  him  at  uty  death,  reserv- 
ing ownership  and  control  of  same  to  myself 
until  that  time." 

The  note  upon  whlcSi  tUs  lanffoage  was 
Indorsed  was  dQKMited  In  the  bank,  where 
it  remained  nntll  zttet  Qte  death  of  the 
donor.  The  court  said : 

"In  this  case  Martha  A.  Marshall  created 
the  Greensbura  Deposit  Bank  as  trustee,  as  is 
clearly  shown  oy  the  evidence  in  the  case,  and 
hy  the  indorsement  on  the  envelope  in  which 
it  was  deposited." 

The  indorsement  on  the  envelope  was: 
**Note  of  Mrs.  Martha  Marshall  on  ».  A. 
Anderson,  to  be  delivered  to  W.  J.  Marshall  in 
case  of  the  death  of  the  said  Mrs.  Martha 
MarshalL" 

[2]  In  the  present  case  tiie  Indorsement  of 
the  warrants  and  nxm^  orders  to  appellant, 
the  placing  them  in  a  aealed  enveli^  ad- 
dfeosed  to  her,  the  ajvointment  of  Hammill 
as  the  cnstodlan  thereof,  with  implicit  In- 
straetlfHw  to  dtilTer  them  to  apiteUant  If  the 
tnurtor  died,  and  the  object  of  the  whole 
trttiuaetlOD  betng  to  pay  in  part  an  honest 
and  limratandlng  oUigatton  ot  over  $6,000^ 
warrant  and  impel  the  oonctusion  that  the 
owner  of  tha  property  Intended  to  part  with 
bis  right  and  title  thereto  and  to  vest  it  in 
appellant,  and  that  Hammill  was  instrnsted 
to  execnta  his  win  In  the  matter.  It  was  not 
necessarr  that  the  beneficiary  should  hare,  by 
any  afflrmatlTe  act,  aec^ted  the  terms  at  the 
trust  or  even  had  knowledge  thereot  Tills  is 
very-  wdl  settled  law.  We  are  content  to 
cite  npon  this  point,  dark  Oallahan,  105 
Md.  6O0,  66  AtL  618,  as  r^rted  In  10  L.  R. 
A.  (N.  e)  616,  121  Am.  St  Rep.  SD8,  and  the 
notes  thereto. 


[3]  Before  delivering  the  warrants  and 
money  orders  to  appellant  as  had  been  direct- 
ed by  McLevy,  HammlU  died.  A  trust  will 
not  be  permitted  to  fall  tor  want  of  trustee, 
and,  where  the  trustee  named  refuses  to 
act  or  dies,  the  court  will  not  hesitate  to  ap- 
point a  trustee.  Roche  v.  George,  98  Ey. 
609,  20  S.  W.  1089;  Perry,  Trusts  and 
Trustees,  (  38. 

[4]  Appellee,  as  before  said,  has  come  into 
the  possession  ot  the  warrants  and  orders, 
and,  we  will  assume,  by  direction  of  some 
order  of  the  court,  and,  that  being  true,  it 
sustains  the  same  relation  to  the  trust  as 
HammlU  did  In  his  lifetime.  The  duties  of 
the  trustee  under  the  terms  of  the  trpst  were 
8inu>Ie  and  few.  It  is  not  what  is  known  as 
an  active  trust,  bat  a  passlTe  trust  The 
trustee  was  the  mere  custodian  of  the  proper- 
ty, with  no  other  duty  than  to  And  the  beoe- 
fldary  and  deliver  to  her  the  warrants  and 
orders.  The  peiaonal  representative  of  Mc- 
Levy has  no  interest  in  the  property,  as  It  no 
longer  belongs  to  the  estate  of  the  deceased, 
bnt  is  the  prc^rty  of  e^ipeUant. 

As  no  question  Is  made  as  to  the  character 
of  the  action,  we  assume  tiiat  any  errors  in 
that  respect  are  de^red  to  be  waived,  and 
that  a  decision  of  the  merits  <^  the  case,  re- 
gardless of  its  form,  la  son^t,  and  we  have 
proceeded  to  determine  it  np<m  that  theory. 

The  Judgumt  is  reversed,  and  cause  re- 
manded, with  directions  that  Judgment  be 
entered  for  aK>eUant 

TBANKLSJH  and  ODNNINOHAM,  3J^  oon- 
cor. 


BBNKIB     BBOEERt-FRANZ  00. 
(No.  144S.) 

(Supreme  Court  of  Ariwma,    June  28,  1916.) 

1.  Appeai.  ahd  Etaoa  4s»1097— Poaiant  Jvna- 
MENT— Law  of  Gasx. 

A  judgment  on  a  former  appeal  becomes 
the  law  of  the  case  on  a  snbseqoent  appeaL 

[Bd.  Note.— For  other  casas,  see  Appeal  and 
Error,  C«iL  Dig.  H  435»-4368,  4&7;  Dec. 
Dig.  «=»1097.1 

2.  EsTOPPSx,  (^63— Equitable  Estoppel. 

Where  plaintiff  refused  to  allow  defendant 
to  exercise  his  option  to  cimvey  part  of  mining 
claim^  the  fact  that  defendant  did  not  tender 
a  deed  dulv  exeented  cannot  be  taken  advantage 
of,  as  the  law  does  not  require  a  vain  thing. 

[Bd.  Note.— For  other  eases,  see  Bsb^ipel, 
Dee.  IMg.  «a»63J 

3.  Vendob  ano  Pubchaser  «=3l87— Mining 
OLAnis— Sale— Pebfobuanoe— Waivxb. 

Plaintiff  extracted  to  convey  certain  min- 
ing claims  to  defendant,  payments  to  be  made 
at  stipulated  times.  Thereafter  the  two  co- 
operated in  iiti^tion  between  plaintiff  and  a 
third  person  to  defeat  an  adverse  claim.  The 
contract  authorised  defendant  to  convey  plaintiff 
ao  interest  in  the  claims  in  lieu  of  the  last 
payment  Defendant  was  in  possession  at  the 
time  the  last  payment  became  due,  and  plain- 
tiff did  not  aemaod  performance  or  formallv  de- 
clare a  twfeiture.  Held,  that  strict  perform- 
ance of  the  ccmtract  waa  waived,  and  plaintiff 


Vor  other  eases  see  same  tsple  and  KST->NVHBBR  In  all  Kor-Nimbend  DliMta  laAlainm 


Digitieed  by 


Google 


Tsor 


1^  PAOiriO  RBPORTBB 


(Arte. 


could  not  tbereafter  forfeit  defendant's  rights 
without  giving  him  an  opportunity  to  pay  the 
balance  of  the  price  or  to  convey  the  interest 
specified. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  U  121.  S74,  S75;  Dec. 
Die.  ^187.] 

^peal  from  Superior  Court,  Greenlee 
Co>unty;  P.  B.  Lalne,  Judge. 

Suit  by  the  Becker-Franz  Company  against 
J.  W.  Benjiie.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  ReverBed  and  re- 
maiided,  with  directions. 

Annstrong  &  Lewis  and  R.  U  Moigan.  both 
of  Phcenlx,  for  appellant  L.  Kearney,  of 
Gllftoi^  ^d.  J.  &  MorrbHm,  ct  Phcealx,  for 
appellee. 

FRANKLIN,  J.  The  necesslUfls  of  this  ap- 
peal call  fbr  no  addltitra  to  the  facts  as  stat- 
ed on  the  former  appeaL  See  Bennle  v. 
Becker-Frans  Co.,  14  Aris.  680,  134  Paa  280. 

[I]  The  Judgment  ot  this  court  on  that  ap- 
peal Is  Che  law  of  the  cas^  and  any  conclu- 
sion  of  the  court  b^ow  which  Is  contrary  to 
that  of  tMa  court  must,  of  course,  be  dis- 
regarded. The  complexities  of  the  case  are 
therefore,  by  the  dedslai  of  this  court  on 
Oie  former  appeal,  reduced  to  the  minimum. 
It  has  been  determined  that  time  is  of  the 
essence  ot  the  contract  In  question;  also, 
that  there  has  been  a  waiver  on  the  part  of 
the  appellee,  of  his  right  to  declare  a  for- 
feiture; and  that  he  may  not  be  heard  to 
declare  a  fbrfeiture  subsequent  to  Uie  waiver, 
dntn  the  right  thereto  has  been  rerlTed,  by 
notice  or  otherwise,  demanding  performance 
of  the  condlQons  ot  the  contract  upon  the 
part  of  the  appellant,  a.nd  thai  only  after  a 
reasmiable  time  has  elapsed  without  the  ccm- 
dltlons  being  so  pierformed.  We  w^  moved 
to  determine  a  waiver  of  the  essence  clause 
of  the  agreement  mainly  upon  the  ground 
that  after  July  31,  1809,  the  appellee  and  ap- 
pellant were  co-c^eratlng  in  an  effort  to 
clear  up  the  title  to  the  property,  the  <me 
paying  49  per  cent  and  the  other  paying  61 
per  cent  of  the  expense  of  a  law  suit  pros- 
ecuted in  the  name  of  the  appellee. 

[2,3]  A  finding  of  the  lower  court  18  as 
follows: 

**Tbat  the  defendant  herein  failed  and  neg- 
lected to  ezerdae  his  right  to  complete  his  pur- 
clase  of  said  mining  property  od  or  before  the 
31st  day  of  July,  liXw,  by  the  payment  ot  the 
bum  of  $6,250  as  agreied,  and  laMed  and  neg- 
lected to  transfer  and  convey  onto  the  said 
plaintiff  herein,  its  successors  or  assigns,  at  any 
time  prior  to  the  Slst  day  of  July,  1909,  a 
*Vioo  interest  in  and  to  said  property  in 
lieu  of  the  payment  of  the  said  sam  of  $6,250  in 
accordance  with  the  terms  of  his  contract. 

"That  In  November,  1910,  the  plaintiff  de- 
manded that  defendant  f\ilfi!l  his  contract,  and 
in  December,  1810,  plaintiff  again  gave  defend- 
ant fnll  opportnnity  to  comply  with  the  contract 
and  save  himself  harmless;  but  the  defendant 
made  no  effort  to  do'so  until  January  IS,  1912." 

The  last  paragraph  of  this  finding  has  no 
support  whatever  in  the  evidence.    The  ap- 


pellee couTd  declare  no  f^rtetture  without 
giving  aivellaut  a  reasfmable  <9portunity  to 
pay  the  balance  of  the  agreed  purchase,  or. 
at  his  election  In  Ueu  thereof,  to  oonv^  to 
appellee  *»/ioo  interest  In  the  property.  Un- 
der the  contract  the  appellant  had  the  option 
eltta«r  to  pay  the  balance  of  the  agreed  pur- 
chase price  In  money,  or  in  Ueu  thereof  to 
ctmvey  to  appellee  'Vioo  interest  in  the  prt^ 
erty.  In  the  words  of  the  contract: 

"In  lieu  of  the  payment  of  the  said  snm  of 
six  thousand  two  hundred  fifty  dollars  ($6,250.- 
00)  which  is  to  become  due  on  that  date  (July 
31st  1000)  in  accordance  with  the  terms  a£  this 
TOUtract,  and  the  said  party  of  the  first  part 
(appellee)  agrees  to  accept  such  forty-nine  ono- 
hundredths  (*Vioo)  interest  in  fall  settlement 
of  such  payment  bo  due." 

As  we  have  said,  no  default  occurred  on 
July  31,  1909,  by  reason  of  the  waiver,  Ko 
default  then  could  occur  so  tliat  the  a^^Uee 
could  declare  a  forfeiture  until  after  the  Judg- 
ment in  the  Sierra  de  Oro  litigation  was 
rendered.  Both  parties  were  actively  cfho^ 
eratlng  In  this  litigation.  Pending  a  fulfiU- 
ment  of  the  terms  of  the  contract  on  the  part 
of  appellant,  the  title  papers  had  been  placed 
in  escrow.  The  undisputed  evidence  disclos- 
es that  app^ee  de<dared  the  forfeiture  with- 
out giving  appellant  such  an  opportunity. 
Mr.  Franz  of  the  appellee  company  said  that 
he  did  not  make  any  demand  on  appellant  be- 
fore the  expiration  of  the  contract,  that  the 
expiration  of  the  contract,  the  final  expira- 
tion, was  December  1,  1910,  that  was  his 
construction  of  it  Mr.  Franz  further  says : 

"I  saw  him  (appellant)  in  Col.  Egan's  office 
during  the  month  of  December,  1910.  The  first 
thing  said  was,  he  spoke  to  me  and  said,  *I 
understand  you  claim  that  I  have  no  right  or  ti- 
tle in  the  Weaver  proiwrty.'  I  said.  That  is 
my  contention.'  He  said,  'We  are  willing  to 
give  you  a  deed  now  for  *^/ioa  of  this  prop- 
erty.' I  said,  'The  time  has  expired  for  that/ 
and  I  would  not  accept  the  deed  at  that  timt*, 
hut  'i-ather  than  have  any  trouble  and  litigation 
over  this  thing,  you  can  give  me  $5,000  or 
$5,500'— I  have  forgotten  the  exact  amount,  one 
of  the  two — 'and  I  will  turn  over  the  deed  to 
the  property  to  yon,  and  if  you  have  not  tiie 
money  I  will  take  'yoar  note.*  " 

On  December  12, 1810,  Mr.  Franx  withdrew 
the  title  papers  from  the  escrow  holder  claim- 
ing awellant's  rights  had  bem  Cwfeited. 
Afterwards,  and  during  the  month  of  Decem- 
ber, 1910,  Mr.  Kearney,  attorney  for  aiv^- 
lee,  at  the  request  at  Mr.  Frana,  went  to  ain 
pellant  for  the  purpose  of  getting  a  compro- 
mise in  the  matter,  and  explained  to  appel- 
lant that  be  had  forfeited  his  rights.  In 
fine,  the  evld«ice  is  clear  that  aiN>ellee  at- 
tempted to  declare  a  fonteltuze  without  giv- 
ing appellant  any  oivwtnnlty  whatever  to  ei- 
ther pay  the  balance  at  the  purchase  price  in 
money,  or  in  lien  therein  to  convey  to  ap- 
pellee a  **/  too  Interest  in  the  prc^ierty.  It  is 
also  clear  that  when  Mr.  Frans  In  the  early 
part  ot  December,  1910;  went  to  appelant,  not 
for  the  purpose  of  demanding  a  performance 
of  the  contract  but  for  the  purpose  of  getting 
a  compromise  In  the  way  of  money,  the  ap- 
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peUant  elected  to  exercise  bis  opti<m  to  tioit 
rey  the  «Vioo  Intrarest  In  Ueu  of  the  pay- 
meut  of  money,  wbich  offer  was  flatly  refus- 
ed.  The  answer  to  the  offer  was,  "The  time 
has  acplred  for  that." 

Appfdlee  complains  that  appellant^s  offer 
omonnted  to  nothing  because  it  was  not  ac- 
companied with  Uie  tender  of  a  formal  deed. 
He  was  told  that  aiq^llee  would  not  accept 
the  deed,  and  under  such  a  state  of  facts 
the  futility  ot  maklnc  a  formal  tender  is 
apparent  There  was  ample  exeaao  for  his 
failure  to  malie  aji  actual  tooder  of  the  deed, 
for  he  was  told  by  appellee  that  It  would  not 
receive  it  Under  the  drcnmstances  of  this 
case  and  upon  the  doctrine  of  equitable  estop- 
p^  there  Is  a  preclusUm  whidi  prevents  the 
apprilee  from  asserting  a  right  based  upon 
the  failure  to  do  a  thing  wbich  would  have 
bera  dfloe  but  for  tto  own  conduct  in  the 
premises.  Tbo  law  does  not  require  one  to 
do  a  vain  or  useless  thing.  The  appelant 
has  paid  $6,250  upon  the  purchase  price  at 
the  prc^rty,  upon  which  in  addition  be  has 
spent  a  large  sum  of  money,  besides  contrib- 
uting 61  per  cent  ot  the  cost  of  an  eqienslve 
litigation.  His  rights  should  not  be  dedared 
forfeited  In  the  absence  of  compelling  drcum- 
etanccs  dictating  such  a  declaratiiML  A  care- 
ful examination  of  the  record  cniTlnces  us 
that  appeUee  wanted  the  money  paymoit  call- 
ed for  by  the  contract  and  did  not  want  the 
appellant  to  elect  and  exercise  his  Offtioa  to 
make  In  Hen  of  such  payment  tbe  oonvey- 
anoe  of  a  <*/ioo  interest  But  this  election 
was  a  right  preserved  to  appellant  by  the 
agreement  and  he  cannot  be  denied  this  right 
without  an  opportunity  to  exercise  it  and  up- 
on tbe  opportunity  occurring  he  did  exer- 
cise his  option  to  coirrey  the  Inter^t  In  lieu 
of  the  money  payment,  and,  having  com- 
plied with  his  ccmtract  his  interest  must  be 
respected  and  protected. 

While  the  legal  title  is  In  the  appellee, 
equitobly  the  ai^llant  Is  the  owner  of  a 
"Aoo  Interest  In  It  There  have  been  two 
trials  of  this  case  in  the  court  below  and 
two  appeals  here,  with  attendant  expense  and 
delay.  The  Judgment  of  this  court  on  the 
former  appeal  is  the  law  of  the  caae,  and,  in 
view  of  the  facts  as  now  presented  In  the 
light  of  the  law  of  the  case  as  determined 
by  this  court  It  Is  apparent  that  the  superior 
court  should  have  rendered  a  different  judg- 
ment It  becomes  appropriate  under  the  stat- 
ute that  we  now  write  finis  in  tbe  litigation, 
and  to  that  end  proceed  to  render  here  such  a 
judgment  or  ordor  as  the  court  below  should 
hare  rendered. 

It  is  therefoi*  hereby  ordered,  adjudged 
and  decreed: 

1.  That  the  Becker-Prams  Company,  a  cor- 
poration, the  appellee,  to  the  owner  of  an  un- 
divided <*/ioo  of  the  property  hereinaft^ 


described,  and  ito  title  thereto  Is  established 
and  quieted  against  any  and  all  claims,  de- 
man*^  or  pretensions  of  J.  W.  Bmnle,  the 
appellant 

2.  That  J.  W..  Bennie,  the  appellant  Is  the 
owner  of  an  undivided  >^/ioo  of  the  property 
hereinafter  described,  and  his  tttie  thereto  Is 
established  and  quieted  against  any  and  all 
claims,  demands,  or  pretensions  of  the  Beck- 
er-EVanz  Coiqutny,  a  corporation,  the  appel- 
le& 

3.  The  property  affected  by  tills  judgment 
and  decree  la  described  as  follows,  to  wit: 
The  followtog  described  mines  and  mining 
claims,  Edtuated  in  Qreenlee  Gold  Mountain 
mining  district  In  Greenlee  county,  stoto  of 
Arisooa,  tbe  location  notices  of  which,  and 
amended  locfttlfm  notioea  thereof,  are  recwd- 
ed  and  of  record  in  the  office  of  the  county 
recorder  ot  the  county  of  Graham,  stete  of  . 
Arixona,  In  tbe  books  and  pages  of  the 

ords  of  mines,  of  said  Graham  coun^,  to  wit: 
L.  C,  Book  IS,  pp.  442-443;  amended  locaQou 
in  Book  20,  p.  606.  Maggie  Lee,  Bo<^  14, 
33S;  amended  location  In  Book  20,  p.  568. 
Blue  Mule,  Book  14,  p.  331;  amended  loca- 
tion hi  Book  20,  p.  669.  Commerce,  Book  13, 
p.  382;  amended  locatl<Hi  in  Book  20,  p.  570 
Copper  Peak,  Book  14,  p.  384 ;  amended  loca- 
tion  to  BooE'20,  p.  671.  Tenderfoot  Book  13, 
pp.  883.  384 ;  amended  location  in  Book  20,  p. 
672.  0<vper  Wedge,  Book  IT,  p.  381 ;  amend- 
ed location  in  Book  20,  p.  573.  Battle  Snake, 
Boct  14,  p.  335;  amended  location  to  Book 
20,  p.  674.  Jim  Crow,  Book  13,  p.  442; 
amended  location  to  Book  20,  p.  575.  Yellow 
Ja<^et  Book  16,  p.  481 ;  amended  location  to 
Book  20.  p.  e7a  Last  <autace,  Book  14, 
332;  amended  locatton  to  Book  20.  p.  677, 
JopUn  M.,  Bo<^  13,  p.  383 ;  amended  location 
to  Book  20,  p.  578.  Victoria,  Book  17,  p.  382. 
Prospectors  Home,  Boole  16,  p.  60.  Franklin 
Mill-Site,  to  Book  1,  of  Mill-Sites  at  p.  180. 
That  the  said  location  notices  are  now  of 
record  to  the  office  of  the  county  recorder  of 
the  county  of  Greece,  stoto  or  Arizona,  to 
tbe  transcribed  records  of  mtoes  of  said 
Greenlee  county. 

4.  That  J.  W.  Bennie,  the  appellant,  toke 
nothing  further,  either  by  way  of  his  answer 
and  cross-complaint  or  by  way  of  his  com- 
plaint to  the  consolidated  action  designated 
to  the  court  below  as  Consolidated  Case  No. 
64^B. 

Reversed  and  remanded,  with  direction  to 
enter  a  Judgment  and  decree  to  accordance 

herewith. 

Appellant  recovers  his  coste  to  this  court 
and  each  party  pays  his  coste  to  the  court 
below. 

Beversed  and  remanded. 

ROSS,  C.  J.,  and  CUNNINGHAM.  J.,  con- 
cur. 
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BABTLETT  v.  MAODONALD,  Ooonty  Trew- 
urer,  et  al.   (No.  1458.) 

(Sapiema  Ooart  of  Arixona.    Jtma  28,  1815.) 

1.  Statoteb  <=»261— Conbibdoizon— Bstbo- 
AonvE  Effect. 

Statutes  will  not  be  given  a  retroactive 
effect  onleSB  it  clearly  appeara  that  the  Legis- 
lature 80  iotended,  aod  the  inteotion  ia  mani- 
feat,  or  the  exigencies  of  the  case  compelling. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  S  342;  Dec  Dig.  «=>261.3 

2.  HlQHWAYB  <8=»9a-ROAD  DiBTBICrS— STAT- 
imS— AVENDlCBErT. 

The  re-enactment.  In  1912  (CIt.  Code  1913), 
of  Laws  1907,  c.  66,  by  which  the  former  pro- 
visions for  the  organization  of  road  districts 
were  subetantiaUy  re-enacted,  and  there  were 
added  thereto  paragruA  5116,  provldiac  that 
no  road  district  sfaoald  be  more  than  one  mile 
in  width  and  ten  miles  In  length,  and  paragraph 
6116,  declaring  that  road  districts  formed  un- 
der existing  atatutea  and  In  ocmfonnity  with 
the  chapter  were  valid,  did  not  abolish  a  road 
district  dieretofore  legally  eatabUahed  whose 
dimensions  exceeded  the  nmlta  prescribed  by 
paragraph  6115. 

[Ed.  Note.— For  other  caa^  see  Highways, 
Cent  Dig.  H  801,  802;  DealDig.  «»00.] 

8.  Highways  «=»90— Road  Distbiots— Gol- 

lATBKAL  AlTAOE. 

A  taxpayer  cannot  collaterally  attack  the 
legality  of  a  road  district  in  a  suit  to  enjoin 
the  collectioii  of  taxes  by  it 

[Ed.  Not&^For  other  caaea,  see  Highways, 
Cent  Dig.  SI  301.  802;  Dec.  Dig.  «=»90!l 

Appeal  from  Superior  Court,  Maricopa 
County ;  R.  G.  Stanford,  Judge. 

Action  by  W.  H.  Bartlett  against  George 
A.  MacDtmald,  aa  County  Treasurer,  and  an- 
other. From  an  order  and  judgment  sustain- 
ing a  demurrer  to  tbe  otnnplalnt,  i^alutlff 
appeals.  Affirmed. 

O.  B.  Schnpp,  of  Pbflenlx,  for  appelant 
r.  H.  Lyman,  Co.  Atty.,  of  Rioenlx,  and  Klb- 
bey,  Bennett  ft  Bennett,  ot  PhoenU,  for  ap- 
peUeea. 

BOSS,  O.  3.  Tills  1b  an  ai^>eal  from  an  or- 
der and  jud^etit  sustaining  a  demurrer  to 
plalntlfTs  complaint  praying  an  Injunction 
restraining  defendant,  MacDonald.-  as  treas- 
urer and  ex  offldo  tax  collector,  from  col- 
lecting certain  taxes  levied  for  tbe  year  1914 
against  his  pri^rty  for  the  construction  and 
maintenance  of  the  public  highways  In  road 
district  No.  3  of  Maricopa  county.  This  road 
district  was  organized  lu  1909  under  the  pro- 
visions of  chapter  66,  Laws  of  Arizona  1907, 
and  Included  In  Its  territory  an  area  about  8 
miles  wide  by  13  miles  in  length. 

In  1912,  chapter  66,  supra,  was  re-enacted 
with  Immaterial  changes  of  verbiage  but 
added  two  paragraphs,  as  follows: 

No  road  district  shall  be  mot*  than 
ten  miles  In  length  ntur  more  than  one  mils  in 
width. 

"5116.  ^e  provisions  of  this  chaptw  so  far 
as  they  are  sabBtontially  the  same  as  existing 
statutes,  shall  be  construed  as  continuations 


thereof,  and  not  as  new  enaetments;  and  all 
road  distriets  heretofore  formed  under  existing 
statutes  and  in  conformity  with  this  chapter  are 
hereby  declared  valid  and  continued  in  existence 
under  this  chapter;  and  all  bonds  of  such  road 
districts  legally  issued  under  existing  statut«« 
shaU  be  unaffected  by  this  chapter." 

It  la  the  contention  of  appellant  that  para- 
graph 6115  had  the  force  and  effect  of  dis- 
solving or  abrogating  road  district  No.  3,  so 
that  It  no  longer  exists,  and  that  therefore 
the  tax  levy  is  authorized  by  no  law  and  its 
collection  should  be  restrained. 

[1]  It  Is  a  well  grounded  and  settled  mis 
that  statutes  will  not  be  given  a  retroactive 
^ect  unless  it  clearly  appears  that  the  Leg- 
Islatnre  so  Intended,  and  «v«t  then  the  intui- 
tion must  be  manifest  ot  the  exigencies  of 
the  case  compelling.  When  not  otherwise  in- 
dicated, the  fair  and  reasonable  assnmptkm 
Is  that  the  intuition  of  the  lawmaker  waa 
tliat  the  statute  should  be  prospective. 

As  was  said  in  Southwestern  Coal  Go.  v. 
McBride.  185  U.  8.  499,  506,  22  Sup.  Ct  763, 
46  L  Ed.  1010: 

"The  function  of  the  Leidslatnre  la  to  pre- 
scribe rales  to  operate  upon  the  actions  and 
rights  of  citisens  in  the  future.  While,  in  the 
absence  of  a  constitutional  inhibition,  the  Lcr- 
islature  may  give  to  some  of  its  acts  a  retrospec- 
tive operation,  the  Intention  to  do  so  must  be 
clearly  expressed,  or  neeaaaifly  inpUed  from 
what  is  expressed.** 

[2]  The  dimensions  of  a  road  district  as 
prescribed  in  i>aragrat^  6116  are  mncb  less 
than  the  dimensions  of  road  district  No.  3, 
but  tbe  boundaries  of  district  No.  3  were  in 
accordance  with  tbe  law  at  the  time  of  its 
organization.  It  Is  quite  clear  that  the  Le^s- 
lature  Intended  by  tbe  language  of  para- 
graph 5115  that  no  more  road  d}strl<^ 
should  be'  organized  with  dimensions  greater 
than  ten  miles  in  length  and  one  mile  In 
vridtb,  but  It  la  far  from  being  evident  tbat 
It  was  intended  to  abollab  districts  thereto- 
fore organized  with  areas  in  excess  of  tbat 
prescribed.  We  thlnb  the  contrary  intention 
is  manifest  by  the  next  pan^raph,  5U6l 
Therein,  by  express  language,  it  Is  said: 

"All  road  districts  heretofore  formed  under 
existing  statutes  and  is  conformity  with  this 
chapter  are  hereby  declared  valid  and  continued 
in  existence  under  this  chapter." 

The  condition  of  the  preservation  of  a 
road  district  Is  not,  as  we  view  it,  tiiat  It 
must  have  conformed  In  boundaries  to  the 
new  law,  but  that  the  steps  taken  In  Its  or- 
ganization must  have  been  In  conformity 
with  the  new  taw,  which  is  to  all  intents  and 
purposes  the  same  as  the  old  law.  The 
method  or  procedure  of  organizing  a  road 
district  is  practically  the  same  under  both, 
and.  of  course,  It  was  not  the  purpose  or 
Intention  of  the  Legislature  to  validate  a 
road  district  that  was  not  organixed  in  con- 
formity to  any  law.  The  old  law  did  not 
limit  the  boundaries  of  road  districts,  and 
we  cannot,  any  more  than  the  Legislature 
could,  assume  that  any  of  tbe  districts  tberet- 
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tofore  organized  were  no  longer  than  tea 
mtles  nor  wider  tban  one  mile.  If  the  fact 
should  be  that  all  road  districts  theretofore 
organized  violated  the  new  law  in  width  or 
length  and  we  should  hold,  bm  we  are  asked 
to  do,  that  parasraph  611S  is  retroactlTe, 
and  that  the  saving  feature  of  paragraph 
sue  is  limited  to  sodi  distrlcte  as  craiform 
In  dimensions  with  the  new  Btatnte,  then  it 
would  follow  that  all  road  districts  were  abol- 
ished when  the  last  act  took  effect  We  will 
not  ascribe  to  the.  legislative  act  a  result  so 
onieaaonable  and  absurd.  We  think  the  fair 
and  reasonable  Import  of  the  language  used 
by  the  Leglslatare  is  that  aU  road  districts 
theretofore  legally  OTganlzed  diould  be  ooa- 
tlnued  as  ralld. 

[3]  The  validity  of  the  tax  sought  to  be  re- 
strained depends  according  to  the  appellant's 
complaLot  solely  upon  the  existence  of  road 
district  Na  3.  His  contention  Is  that  it  is 
nonexistent,  and  that  the  tax  is  therefore  in- 
valid. The  real  question  we  are  asked  to  de- 
cide is,  then,  whether  there  is  any  such  quasl- 
mnnicipal  corporation  as  road  district  No.  3. 
The  existence  of  the  corporation  Is  brought 
Into  question  collaterally  by  a  private  Indi- 
vidual. As  a  general  iffopoaitlon  this  is  not 
[termissible.  Municipal  and  quasi-municipal 
corporations  are  agencies,  in  the  exercise  of 
their  public  functions,  of  the  state.  28  Gyc: 
174,  says: 

"The  general  rule  U  that,  so  long  as  the  state 
does  not  see  fit  to  forfeit  the  charter  of  a  de 
facto  monicipallty,  or  to  oast  it  from  the  ex- 
ercise of  corporate  powers,  its  existence  is  oot 
subject  to  collateral  attack  at  the  private  suit 
of  any  person.  Suit  by  owners  of  property  to 
enioin  the  collection  of  taxes,  or  to  recover  taxes 
paid  under  protest,  or  to  remove  a  tax  cloud 
from  the  title,  or  to  replevin  or  recover  for  the 
conversion  of  personalty  distrained  for  taxes,  or 
defenses  in  an  action  by  the  municipality,  can- 
not be  mfdntaiQed  on  the  ground  of  defect  of  in- 
corporation or  organization,  unless  snch  defect 
is  so  fatal  as  to  render  the  inoorponitiui  abso- 
lutely void." 

The  existence  of  a  corporation  organized 
under  a  taw  afterwards  declared  unconstitu- 
tional cannot,  in  a  proceeding  by  It  for  the 
collection  of  a  tax  be  questioned  by  the  tax- 
payer. For  reasons  of  public  policy,  it  will 
be  permitted  to  do  those  things  for  which  It 
was  created,  until  the  creator  by  proper  di- 
rect proceedings  challenges  Its  right  to  exist. 

The  authorities  sustaining  this  proposition 
are  abundant  and  may  be  found  Collated  un- 
der the  following  cases:  Topeka  v.  Dwyer, 
70  Kan.  244,  78  Fac.  417,  3  Ann.  Cas.  239 : 
School  Dist.  No.  2103  v.  Board  of  County 
Gom'rs,  16  Wyo.  73,  86  Pac.  24,  11  Ann.  Cas. 
1058;  People  v.  Ellis,  253  lU.  369,  97  N.  E. 
e97,  Ann.  Cas.  1913A,  689;  McQuUlen,  Mu- 
nicipal CorporatlMis,  |8  158,  159. 

The '  Judgment  is  afflrmed,  and  case  re- 
manded. 

FBANKLIM  and  GUNNINQHAM,  33^  con- 
cur. 


ASIZONA  JQASTERN  R.  CO.  BTBWABT. 
(Mol  1446.) 

(Supreme  Court  of  Arisona.  July  1, 191S.) 

1.  SnvOn-  Aim  ConircxBOLAiic  •»28— Ac- 
tions BT  AsaioNEE— Detbhses. 

Ordinarily,  a  party,  when  sued  on  a  oon- 
tract  for  services  by  the  party  rendering  them 
or  his  assiniee,  may  plead  in  ofEset  any  damages 
snstained  by  the  neplgent  performance  of  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Set-Oif  and 
Counterclaim,  Cent  Dig.  ft  47,  48;  Dec.  Dig. 
«=o28.} 

2.  Cabbibbb  «=»196— Aonoirs  won  Taxiam-' 
Parties— InntAL  CABSiBa. 

In  an  action  by  the  terminal  carrier  for 
freiBht  chaises  on  a  shipment  of  live  stock,  in- 
cluding charges  advanced  by  it  to  the  initial 
carrier,  where  the  shipper  claimed  that  the 
stock  was  injured  by  the  nttllgence  of  the  ini- 
tial carrier,  the  tadtial  canw  la  not  a  neees- 
sary  party. 

[Ed.  Note.— For  other  cases,  see  GarrierL 

Cent  Dig.  SI  879-887 ;  Dec.  Dig.  *=>19e.] 

Appeal  from  Superior  Court;  Kfarlcopa 
County ;  J.  C.  Phillips,  Judg& 

Action  by  the  Arizona  £.asteni  Railroad 
Company  against  Frank  R.  Stewart  to  recov- 
er freight  charges  and  expenses  on  a  ship- 
ment of  live  stock.  Judgment  for  the  defend- 
ant on  demurrer  to  the  complaint,  and  plain- 
tiff appeals.   Reversed  and  remanded. 

Kugene  8.  Ives,  of  Tncaon,  for  appellant. 
Hayes  *  Isse^t  4tf  Fbcenlx,  for  aw^lM; 


PER  CURIAM.  The  appellant,  who  was 
plaintiff  below.  Instituted  this  action  against 
appellee,  defendant  below,  to  recover  th& 
freight  and  feeding  charges  on  five  car  loads 
of  cows  shipped  from  San  Luis  Obispo,  CaL, 
to  Phoenix,  Ariz.,  over  the  line  of  the  South- 
em  Pacific  Comiiany,  and  the  line  of  1h& 
plaintiff,  under  arrangm^ts  made  by  defend- 
ant with  the  Southern  Pacific  Company  at 
the  initial  point  of  shipment.  It  is  alleged  in 
the  complaint  that  the  cows  were  received  by 
defendant  from  plaintiff  at  or  about  the  time 
the  shipment  reached  Phoenix  and  defendant 
refused  to  pay  transportation  charges;  that 
the  interstate  commerce  rate  for  the  carrlago 
of  live  stock  In  car  load  lots  from  San  Luls- 
Oblspo  to  Pho&nlx  Is  $145.60  as  published  and 
filed  with  the  Interstate  Commerce  CoduuIs- 
sion;  that  the  feeding  charges,  amounting 
to  $76.70,  were  paid  by  the  Southern  Pacific 
Company;  "that  pursuant  to  a  traffic  ar- 
rangement between  the  said  Southern  Pacific- 
Company  and  this  plaintiff  made  only  for  the 
purpose  of  the  convenience  of  the  railroads 
and  the  public  in  the  collection  of  rates  and 
the  movement  of  freight  and  such  as  is  com- 
mon among  the  carriers  doing  business  in  tbe- 
TJnlted  States,  whereby  the  delivering  carrier 
pays  the  Initial  or  connecting  carriers  its  or 
their  proportions  of  the  entire  rate  and  col- 
lects the  same  from  the  shipper,  the  plaintiff 
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has  paid  the  said  Soutbern  Padflc  Company  i 
said  aum  of  $75.70  and  its  proportion  of  said  { 
rate."  The  defendant  demurred  to  the  com- 
plaint on  the  ground  that  the  Southern  Pacif- 
ic Company  was  not  made  a  party,  it  appear- 
ing the  contract  of  carriage  was  made  by  it 
and  for  its  account  and  not  in  behalf  of  and 
account  of  plaintiff;  that  the  Bervlces  were 
rendered  by  the  Southern  Padflc  Company, 
and  It  nowhere  appears  that  said  Berrlces 
were  rendered  for  or  inured  to  the  benefit  of 
plaintiff;  and  that  It  does  not  appear  that 
the  plaintiff  is  the  owner  or  assignee  of  said 
demand  or  Is  the  agent  of  said  Southern  Pa- 
ciQc  Company  or  in  any  wise  authorized  to 
sue  tor  or  in  behalf  of  said  Southern  Pacific 
Company ;  that  the  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  defendant  The  defendant  answered, 
alleging  a  breach  of  the  contract  of  carriage 
by  the  Southern  Pacific  Company  and  plain- 
tiff, In  that  they  failed  to  deliver  five  head 
of  the  cows,  and  the  ones  delivered  were  se- 
riously ^crippled,  weakened,  sick,  and  dam- 
aged. He  counterclalmed,  alleging  actual  and 
punitive  damages  occurring  on  the  Southern 
Pacific  Company's  line  by  reason  of  Its  neg- 
ligence In  the  sum  of  $3,695.  The  demurrer 
was  sustained,  and,  plaintiff  standing  upon 
its  complaint,  Judgment  was  entered  that  It 
tabe  nothing  and  that  defendant  have  bis 
costs. 

[1]  The  gnestl<ni  before  us  involres  the 
sonndnesB  of  the  court's  ruling  sustaining  the 
demurrer  to  the  complaint,  and  the  matters 
set  up  in  the  answer,  aside  from  the  demur- 
rer, are  not  germane,  except  as  they  may  be 
useful  to  Illustrate  the  contentions  of  defend- 
ant to  the  effect  that,  unless  the  Southern 
Pacific  Company  is  made  a  party  plaintiff,  he 
win  be  deprived  of  bis  defense  of  negligence 
on  the  part  of  the  latter  company.  The 
plaintiff  company  la  not  charged  with  negli- 
gence, and  no  loss  or  injury  was  sustained  by 
defendant  by  reason  of  any  misconduct  oa  its 
part.  The  damages  pleaded  as  a  defense  and 
counterclaim  all  occurred  on  the  line  of  the 
Southern  Pacific  Company.  Ordinarily,  a 
party  when  sued  upon  a  contract  for  services, 
whether  by  the  party  contracting  to  render 
the  service  or  by  bis  assignee,  may  plead  In 
offset  any  damages  he  has  sustained  by  rea- 
son of  the  negligent  performance  of  the  con- 
tract The  assignee  takes  the  chose  In  ac- 
tion, in  such  cases,  subject  to  any  defenses 
available  to  the  debtor  against  the  asdgnor. 
In  that  case,  it  is  not  necessary  to  make  the 
assignor  a  party  plaintiff,  as  the  defense  is 
<^n  to  the  debtor  without  it  If  that  rule 
were  applied  In  this  case,  It  would  not  be  a 
test  of  the  anfladency  of  the  plaintiff's  com- 
plaint but  would  afford  the  defendant  the 
opportunity  to  offset  his  damages,  if.  any, 
against  the  demand  of  the  plaintiff. 

[2]  For  reasons  considered  by  ttae  courts 
<tf  suRIdrait  weight  and  Importance  to  justify 
It,  the  above  general  role  bas  not  been  en- 


I  forced  as  to  demands  for  carriage  orer  two 
{  or  more  connecting  lines.  Independent  car- 
riers may  require  of  the  shipper  prepayment 
of  the  freight  charges  if  disposed  to  do  so, 
and,  where  the  shipment  Is  over  several  lines 
of  carriers,  it  is  apparent  that  this  would  un- 
duly burden  the  shipper.  Carriers  for  thdi 
own  convmlence  and  the  ctmvenience  of  their 
patHms  hare  adopted  the  role  of  letting  eadi 
successlTe  carrier  pay  the  precedii^  one  Its 
pn^rtton  of  the  charges,  leaving  it  to  the 
last  carrier  to  collect  the  whoM  fr^bt  and 
exp«ise  fRMn  the  consignee:  In  fhfa  manner, 
when  the  freight  reaches  its  destination,  al- 
though it  may  hare  passed  over  ttae  lines  of 
many  carriers,  all  of  them  have  been  paid, 
except  the  last,  and  the  shipper,  instead  of 
having  to  deal  witji  all  the  carriers  in  the 
matter  of  thdr  diarges,  may  settle  with  the 
terminal  one  who  In  the  course  of  the  busi- 
ness has  become  the  owner  of  and  entitled  to 
all  charges.  The  law  is  stated  by  6  Cyc  405, 
as  follows: 

"A  connecting  carrier  may  advance  the  diari- 
es of  the  preceding  carrier,  including  chargea 
which  the  preceding  carrier  may  have  already 
advanced  in  the  same  way,  and  demand  the  full 
amount  of  his  own  diargea  and  the  advance- 
ments at  the  end  of  the  tranapwtation.  How- 
ever, a  connecting  carrier  is  under  no  obliga- 
tion to  make  snch  advances  or  to  give  credit 
therefor  to  the  preceding  carrier,  even  though 
it  is  customary  to  do  ao.  The  last  carrier  ad- 
vances charges  to  the  preceding  carrier  at  his 
owa  risk,  and  if  they  have  in  fact  been  paid  be 
cannot  recover  them,  at  least  where  he  is  charge- 
able with  notice  of  the  fact  of  such  prepayment 
The  right  of  the  consignee  or  owner  to  offset 
damages  against  freigiit  cannot  be  asserted 
against  the  la^t  carrier  with  reference  to  dam- 
ages on  the  line  of  the  preceding  carrier,  either 
as  to  the  last  carrier's  charges  or  the  charges 
which  he  has  advanced  to  the  preceding  carrier, 
the  remedy  being  against  the  carrier  In  whose 
hands  the  damage  occurred." 

See  ElUott  on  Railroads  H  1S68;  1670  ;  4 
R.  C.  L.  li  S20.  SOS. 

Ttae  purposes  and  limitations  of  the  rule 
are  well  stated  by  Justice  Hemingway  In  St 
Louis,  I.  H.  A  a  By.  Ca  r.  Lear,  54  Ark.  890, 
15  S.  W.  1030,  in  whldi  the  precise  qaestlon 
we  have  here  was  involved: 

"Each  of  several  lines  of  connecting  carrier*, 
engaging  is  the  transportation  of  property  un- 
der a  bill  of  lading  for  a  continuous  carriage^ 
may  ordinarily  pay  the  charges  of  previous  car- 
riers, and  have  a  lien  on  the  property  for  the 
amount  advanced,  as  well  as  for  ita'own  cfaarv- 
es.  This  rule  is  a  part  of  the  commercial  law 
of  the  land,  and,  as  it  Is  said,  of  the  world, 
springing  from  commerdel  convenience  and  ne- 
cessity. It  is  to  the  special  advantage  of  the 
shipper,  as  well  as  of  the  public;  for  it  faciU- 
tatea  rapid  transit  without  breaking  bulk,  and 
tends  to  lower  rates.  Each  carrier  is  entitled 
to  hold  the  property  until  its  proper  charges  are 
paid,  and,  but  for  the  rule  above  stated,  the 
shipper  would  be  required  to  arrange  in  some 
way  for  the  payment  thereof  at  eacti  point  on 
the  route  where  carriers  changed.  Convenience 
and  necessity  therefore  authorize  successive  car- 
rieis  to.  receive  property  billed,  and  to  advance 
previous  charges  and  assert  a  daim  for  the 
amount  advanced.    Bat^  as  the  authority  is 
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railed  by  Impllofttion,  It  will  not  ba  premimed 

where  its  exercise  would  apparently  m'ejudice 
the  risbts  or  interests  of  tbe  abipper.  The  sub- 
aequent  carrier  aboold  act  with  a  jurt  and  pvoo- 
er  regard  fcr  the  owmt'b  Intarwt,  and  anould 
decline  to  take  the  property  or  advance  tbe 
charges  whenever  it  has  been  so  damaged  in  tbe 
course  of  its  transit  that  it  woald  appear  to  be 
asainst  the  owner's  interest  to  accumulate 
chai^ea  by  further  carriase.  But  aa  the  prior 
carrier  will  not  deliver  the  property  without 
payment  of  its  clfarges,  or,  what  is  tbe  same 
thing,  an  agreement  by  tbe  lacceedlng  carrier 
to  paj  them,  aach  Baoceeding  carrier  cannot  be 
ezp«^  €r  laktd  to  recelTe  it,  except  in  caaes 
where  it  is  authorized  to  pay  the  chaises.  It 
could  not  be  asked  to  assume  tbe  burden  of  aa- 
other'a  controversy;  and,  If  such  conditions 
were  imposed,  each  line  would  make  its  own 
eontracta,  and  thna  intnrnpt  tbe  oomw  of 
transit,  to  the  expenae.  annoyance,  and  incmi- 
reuience  of  ahippera  and  the  public  But  the 
law  does  not  exact  this,  and  is  satisfied  when 
the  carrier  exercises  reasonable  care  and  a  just 
regard  for  the  interests  of  the  shipper.  Bissel 
T.  Price,  1ft  111.  408;  Qnasnard  t.  fiaUroad  Co^ 
76  Alu.  4S3 ;  Bowman  T.  HUton,  11  Ohio,  801; 
Jones,  Liens,  {  289." 

The  final  carrier  most  act  In  good  faith  In 
paying  or  agreeing  to  pay  preceding  carriers, 
as  also  In  receiving  tbe  sbipment,  In  (»der  to 
be  «LtltIed  to  demand  and  collect  the  freight 
diarges  from  the  consignee. 

"Speaking  of  the  rule  by  which  a  anoceeding 

carrier  can  pay  tbe  chafes  of  the  previoua  one, 
the  opinion  (Bissel  v.  Price,  16  111.  408)  says 
the  authority-to  make  such  payment  extends  no 
further  than  ia  reastmably  required  by  the  ne- 
cessities of  commerce ;  that,  in  making  such  ad- 
vances for  tbe  consignee,  Uie  carrier  la  bound 
to  act  in  good  faith  and  with  ordinary  pmdence 
in  ascertaining  tbe  goods  to  be  in  good  condi- 
tion and  the  previous  chRtUB  reasonable;  that, 
when  he  has  done  this,  he  has  done  all  tbe  law 
requires  of  him,  and  the  owner  is  hound  to  rec- 
ognize and  sanction  his  action  Id  making  the 
advances."  Berry  Coal  &  Coke  Co.  v.  Chicago, 
P.  &  St  L.  By.  Co.,  116  Mo.  App.  214,  92  S. 
W.  715,  720;  Wabash  R.  R.  v.  Pearce,  192  U. 
a.  179,  24  Sup.  Ct  231,  48  L.  Ed.  397 :  Glover 
r.  Cape  Oirardean,  B.  &  S.  R.  Co.,  96  Mo.  App. 
809,  e»  S.  W.  S99;  Seaboard  Air  Line  By.  v. 
Southern  F.  &  G.  Co.,  138  Ga.  604,  75  S.  E. 
654:  New  York  Central  &  H.  B.  B.  Co.  v.  Weil, 
65  Misc.  Bep.  179, 119  N.  Y.  Supp.  676:  South- 
ern Pacific  Co.  T.  Larabee,  88  Kan.  008,  182 
Pa&  206. 

.  In  interstate  commeroe  ablpmnitB,  tbe  Ini- 
tial canter  by  act  of  Congress  is  made  lia- 
ble for  loflB  occnrriog  anywhere 'en  routes 
wltb  tbe  right  to  recover  over  against  tbe 
carrier  actually  causing  the  loss.  Atlantic 
coast  Une  B.  B.  Ca  v.  BlvenAde  Mills,  219 
U.  S.  166,  31  Sup.  Ct  164,  66  U  Ed.  167,  81  li. 
B.  A-  (N.  8.)  7;  St.  Lonls  Southwestern  By. 
Co,  T.  Alexander,  227  17.  8.  218,  38  Sup.  Ct. 
245,  67  li.  Ed.  486t  Ann.  Cfta  1916B,  77,  and 
notes. 

£at  as  was  said  In  Southern  Pacific  Ca 
T.  Larabee,  supra,  "tbls  does  not  affect  the 
liability  for  compensation." 

Xbe  Jndgm^  of  tbe  lower  court  Is  re- 
versed*  witb  directions  to  overmle  tbe  de- 
murrer. 


PBILUPS  V.  GBAHAM  COUNTY. 
(No.  1463.) 

(Supreme  Court  of  Arizona.    June  28,  1916.) 

1.  Taxation  «©=»316— Oouhtt  Assbssob— Sal- 

ABIKS— StATUTOBT  PbOVISIONS. 

Under  Civ.  Code  1901,  par.  2618,  as  amend- 
ed by  Laws  1907,  e.  78,  §  2,  providing  that  coun- 
ty assesBom  in  counties  of  the  first  class  shall 
receive  a  salary  of  $1^,000  per  annum,  in  coun- 
ties of  the  second  class  $1,5(K>,  provided  that 
In  counties  having  an  equalised  assessed  val- 
uation of  $6,000,000  be  shall  receive  a  salary 
of  $2,400,  the  salary  of  a  county  assessor  chang- 
es, as  the  county  automatically  changes  from 
one  class  to  another,  and  an  assessor  entitled 
to  a  salary  of  81,000  on  entering  the  office  is, 
on  the  county  becoming  a  county  of  the  first 
class,  entitled  to  a  salary  of  <^,000,  and,  on 
tbe  county  increasing  the  equalized  value  of  its 
property  to  over  $(^000,000,  is  entitled  to  a 
salary  of  |2,400. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  iS  8U;  Dec.  Dig.  «=s>31&i 

2.  Officebb  4=>94  —  PuBuo  OvruasBa  —  Sai^ 
ABiE»— Legislative  Contbol. 

The  fixing  of  tbe  salaries  of  public  officers 
is  exclusively  for  the  Legislature,  and,  except 
where  restrained  by  the  Constitution,  It  has  a 
wide  dlHcretlon. 

[Idd.  Note.— For  other  fsses,  aee  Officers,  Cent. 
«^bl!l       ^  ISO-lSSTlio,  141 ;  De&  Dig. 

8.  OrnCKBS    «=S>100— SA|JUIIS-<3BA2I0>  bt 

Board  of  Supbbtvisobs. 

Where  salaries  of  county  officers  have  l>een 
fixed  by  tbe  Legislature,  they  cannot  be  in- 
creased or  diminished  by  the  county  board  of 
supervisors, 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  U  152-157 ;  Dec.  Dig.  ®=»10O.] 

4.  CouHinBB  ^>165— Salabies— Wabbantb— 
Obligation  of  Countt  Boakd  of  Sufer- 

V1S0B8. 

Where  a  comity  assessor  was  not  Indebted 
to  the  county  in  any  sum,  and  he  had  faithfully 
performed  the  duties  of  his  ofiice,  the  board  of 
supervisors  could  exercise  no  discretion  or  judg- 
ment as  to  bis  salary  fixed  by  law,  but  they 
must  draw  warrants  against  the  county  treas- 
urer for  the  salary  fixed  by  law. 

IKd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  8S  246-248;  Dec.  Dig.  «=»lti5.] 

5.  ACCORD  AND  Satisfaction  «=3lO— Compbo- 
UI8E  AND  Settlement  «s>6— Unliquidat- 
ed Deuands— Liquidated  Deuandb. 

Where  a  claim  is  unliquidated,  or  in  dis- 
pute,  payment  and  acceptance  of  a  less  amount 
than  claimed  in  the  satisfaction  is  an  accord 
and  satisfaction,  in  the  absence  of  fraud,  mis- 
take, or  imposition,  but,  where  the  demand  is 
liquidated  and  due,  payment  by  the  debtor  and 
receipt  by  the  creditor  of  a  less  amount  is  not 
a  satmaction  thereof,  though  the  creditor  ^ees 
to  accept  it  as  aodi  ia  tbe  absence  of  any  con- 
sideration for  tbe  release^ 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  18  67-74;  Dec.  Dig. 
4^10;  Compromise  and  Settlement,  Cent.  Dig. 
91  35^;  Dec.  Dig.  ^»6.J 

6.  Accord  and  Satisfaction  «s»8— OimcEBb 

— SaLABIES— ACCEFXAMCE  OF  LESS  AUOUNT 

THAN  Dub. 

An  assessor  of  a  county  who  is  entitled  to 
a  salary  of  $2,000  or  $2,400  per  annum,  and 
who  receives  only  $1,500  per  year,  may  re- 
cover the  balance  das,  notwithstanding  any 
claim  of  accord  and  satisfaction,  though  tbe 
doctrine  of  accord  and  satisfaction  as  applied 
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to  dealings  between  Individnals  and  corporations 
is  appIicaUew 

[Kd.  Note.— Fot  other  oaaea,  see  Accord  and 
Satiafactiou.  Gent  Die  U  60-65,  &it  87;  Dec- 
Dig.  «=>8.] 

7.  ACOOBD  AVD  SATUTAOTIOH  —  BVI- 
DBNCE. 

Accord  and  satisfaction  cannot  arise  nnless 
agreed  to  either  expressly  or  by  implication. 

[Ed.  Note.— For  oUier  caaes,  see  Accord  and 
Satisfaction,  Cwt.  IMg.  ||  1-18;   De&  Dig. 

8.  ACOOBD  Xtm  SATIBTAOnOIf  •ss2&— AVATU.- 
BUJTT— FiXADIirO  AND  PBOOT. 

Accord  and  satisfaction,  to  be  aTailable, 
must  be  pleaded  and  proved.  ' 

[Bd.  Note.— For  other  caaes,  see  Accord  and 
Satisfaction.  Cent  Dig.  ||  161,  158-160;  Dec 
Dig.  «=»25.] 

^peal  from  Bnperlor  Conrt,  Graham  Oonn- 
ty;  A.  G.  HcAllster,  Judge. 

Action  by  D.  D.  PbUUps  agabut  the  Oonn- 
ty  of  Graham.  From  a  Judpnent  tor  de- 
fendant,  plaintiff  appeals.  Eerersed  and  re- 
manded. 

W.  K.  Dial,  of  SafTord,  for  appellant  John 
McGowan,  Co.  Atty.,  of  SafFord,  and  Wiley 
E.  J(mea,  Atty.  Gen.,  for  appellee. 

ROSS,  O.  J.  Snlt  for  balance  of  back  sal- 
ary as  county  assessor  ot  Graham  county  for 
the  years  1912.  1913,  and  1914.  Plaintiff  was 
inducted  Into  office  February  14,  1912,  at 
which  time  his  county  was  one  of  Oxe  second 
«lass,  entitling  him  to  a  salary  of  $1,500  per 
aimnm.  Paragraph  2618,  Revised  Statutes  of 
Arizona  1901 ;  chapter  73,  Laws  of  1907. 

In  the  month  of  September,  1912,  the  equal- 
ized assessed  raluation  of  the  property  of 
Graham  county  being  in  excess  vt  $3,000,000, 
the  county  automatically,  under  the  law,  be- 
came a  county  at  the  first  dass,  and  the  as- 
sessor's salary  automatically  became  12,000 
per  annum.  Id. 

In  September,  1918,  the  equalized  value 
Jumped  to  |0,000,000,  and  by  the  same  pro- 
cess the  assessor's  salaiy  became  92,400  per 
annum.  Id. 

It  Is  stipulated: 

*Ha.t  during  all  tiie  months  from  September, 
1012,  up  to  the  28th  day  of  May,  1914,  the 
plaintiff  filed  Us  mtoithly  salary  demand  with 
the  clerk  of  the  board  of  supervisors  of  Gra- 
ham coant7.  Aria.,  for  the  earn  of  f  129  as  sal- 
lary  for  each  month  during  said  time,  and  ac- 
'cepted  the  same  untU  the  28th  day  <A  May, 
1914,  when  the  plahiciff  filed  with  the  clerk 
*  *  *  a  demand  for  back  salary  for  S41.60 
for  each  month  beginning  September,  1612,  and 
■ending  August  1913,  and  for  the  sum  of  $75 
for  each  month  beginning  with  September,  1913, 
■and  ending  May,  1914,  and  that  lor  all  months 
since  said  time  nntil  the  filing  of  suit  (Septem- 
ber 12,  1914)  the  plaintiff  has  contiouousl; 
filed  saiarj  demands  for  the  sum  of  $200  for 
■each  month  of  his  salary  as  assessor,  and  that 
all  demands  for  salary  in  excess  of  $129  per 
month  have  been  refused  by  said  board  of  super- 
visors of  said  Graham  comity;  that  at  all  times 
when  the  board  of  supervisors  of  Graham  coun- 
ty refused  to  pay  said  salary  demands  the 
plaintiff  was  not  indebted  to  the  county  in  any 
som." 


It  Is  further  st^olatea  that  plaintiff  had 
faithfully  perftmned  tbe  dntSes  of  Us  oOLcb 
at  all  times. 

[1]  Under  the  decision  of  this  court  In 
County  of  Yuma  v.  Stnrges,  16  Ariz.  538.  140 
Pac.  504,  as  a  conn^  automatically  under 
the  statute  Jumps  from  one  grade  to  another, 
the  salaries  of  Its  officers  automatically 
change,  as  provided  by  lav.  The  plalntUTfl 
salary  from  September,  1612,  to  and  includ- 
ing August,  1913,  was  by  the  law  fixed  at  $2,- 
000  per  year,  and  from  September,  lOlo,  tc 
and  including  July,  1914,  was  by  law  fixed 
at  $2,400  per  year. 

The  plaintiff  recovered  judgmcait  for  $150, 
being  the  balance  of  his  salary  for  the  months 
of  Jum  and  July,  1914,  bat  was  refused  Jndg- 
ment  for  balances  on  all  preceding  m<nith& 
He  appeals  from  the  judgment 

The  only  question  for  decision  is  this;  The 
plaintiff  having  presented  to  the  board  of 
supervisors  demands  for  $125  per  month,  and 
the  demands  having  been  regularly  allowed 
and  paid,  may  he  now  recover  from  the  coun- 
ty the  balance  of  his  salary,  or  is  he  by  ac- 
cepting less  than  the  salary  fixed  by  law  pre- 
cluded from  claiming  his  full  salary? 

We  take  It  that  both  the  plaintiff  and  Uw 
supervisors  of  the  county,  both  in  the  pre»> 
entatlon  and  allowance  of  the  demands,  act- 
ed upon  the  theory  that  the  law  only  allow- 
ed a  salary  of  $1,500  per  annum  to  the  plain- 
tiff. That  was  the  salary  assigned  to  siwwit- 
sore  of  second-class  counties  when  be  took 
office,  subject  however,  to  a  change  if  his 
county  should  change  Us  fdaas,  but  stattonary 
U  his  county  should  remain  durii^  his  term 
of  otnee  a  second-class  county.  Until  the  de- 
cision of  this  court  in  the  Stnrges  Case,  sa* 
pra.  It  Is  probable  that  the  officers  of  not  only 
Graham  county,  bat  of  all  the  counties,  were 
groping  In  doubt  and  uncertainty  as  to  what 
law  or  statute  was  controlling  in  the  matter 
at  salaries.  Hie  boards  ot  supervisors  of  tbe 
different  counties  naturally,  as  the  truotees 
of  the  counties'  funds.  Insisted  upon  paying 
the  lesser  salary.  But  when  the  Stnrges 
Case  was  decided  In  May,  1914,  It  was  made 
plain  that  the  Legislature  had  provided  a 
scheme  of  salaries  based  upon  grades  of 
countieB,  and  Qiat  as  the  grades  flnctuated 
the  salarlei  of  aBLceca  also  changed.  This 
scheme  was  a  part  of  the  law  when  the  plain- 
tiff was  elected,  and  the  people  of  his  coun- 
ty ^ected  him  and  he  accepted  the  office 
subject  to  Its  terms  and  conditions.  He  was 
^titled  under  the  law,  when  his  county 
rose  from  a  second-grade  county  to  a  first- 
grade  one  (with  equalized  assessed  valnatlcm 
of  $3,000,000  or  more)  to  a  salary  of  $2,000 
per  year  and  (with  an  equalized  assessed  Tal- 
uation  of  $6,000,000  or  more)  to  a  salary  of 
$2,400  per  annum. 

[2, 3]  The  fixing  of  salaries  for  public  of- 
ficers is  a  matter  wholly  within  tbe  province 
of  the  Legislature,  and,  except  where  re- 
strained by  the  Constitution,  tbey  have  a 
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wide  range  of  discretion.  Wben  a  salary  bas 
once  been  fixed.  It  cannot  be  Increased  nor 
diminished  the  board  of  supervisors. 
They  have  no  power  to  enlarge  or  reduce  it 
[4]  Under  the  law  (paragraphs  2419,  2420, 
2433,  and  2440,  CSvil  Code  1913)  no  moneys 
can  be  paid  out  o$  the  treasory  of  a  county 
except  upon  the  warrant  of  the  board  of  su- 
perrlsors,  and  under  paragraph  2434,  Id., 
all  claims  against  the  count?  must  be  made 
out  in  writing  duly  verified,  'stating  minutely 
what  the  dalm  is  for,  and  q)ecifying  each 
several  item  and  the  date  and  amount  there- 
of, and  be  presented  to  the  board  within  six 
months  from  date  of  the  last  Item,  except 
claims  for  compensation  due  to  jurors  and 
witnesses  and  for  official  salaries^  which,  by 
some  express  provision  of  law,  la  made  a 
demand  against  the  county. 

The  compensation  of  jurors  and  witnesses 
and  offldal  salaries  are  exempted  by  this 
statute  from  the  formality  of  verification 
and  itemization  and  i>re9entatlon  within  six 
months  after  accrual.   The  reason  for  this 
Is  dear;  the  law  having  stated  and  fixed 
what  they  shall  be,  no  action  of  the  board  Is 
contemplated  or  necessary.    The  only  thing 
left  for  that  body  to  do  is  to  order  Its  war- 
rant drawn  against  the  county  treasurer  for 
the  amount  fixed  by  law,  exc^t  perhaps  un- 
der the  provlsitKis  of  paragraph  2436,  Id.,  the 
board  may  Ingnire  If  claimant  Is  indebted  to 
the  county,  and,  if  so,  deduct  troai  his  de- 
mand the  amount  of  such  indebtedness,  or,  It 
the  officer  has  been  guilty  of  nonfeasance, 
the  board  may  withhold  his  salary.   In  this 
particular  case  it  is  stipulated,  however,  that 
plaintiff  was  not  indebted  to  the  coun^  in 
any  sum,  and  that  he  had  faithfully  perform- 
ed bis  duties.    That  being, true,  the  board 
was  relieved  of  any  -duty  of  investigation,  and 
coold  do  but  one  thing — direct  the  payment 
of  plaintiff's  salary.    It  had  no  discretion, 
and  could  lawfully  do  nothing  else,  and  could 
not  lawfully  refuse  to  do  that  We  have  said 
this  much  about  the  duty  of  the  board,  under 
the  stipulation,  having  in  mind  the  omtentlon 
of  appellee  that  the  board,  In  ordering  a  war- 
rant for  salary,  was  acting  judicially.  Coun- 
sel asserts  this  prt^sltion  over  and  over, 
and,  indeed,  it  seems  to  be  bis  chief  reliance. 
But  onder  the  stipulation  the  board  was  not 
called  upon  to  hear  and  determine  anything. 
It  exercised  no  discretion  or  Judgment  Facts 
misbt  arise  In  which  the  board,  in  auditing 
credits  or  offsets  to  salary  demands,  would 
act  jadldally,  but  It  could  never  oocur  as  to 
the  salary  Itself  when  fixed  by  law. 

The  view  we  have  taken  is  not  in  conflict 
with  the  decision  In  Dorrlugton  v.  Board  of 
SaperrisorB,  8  Ariz.  4,  68  E^c.  541.  In  that 
ease  the  court  very  properly  h^d  that  man- 
damus would  not  lie  to  control  or  direct  the 
Judgment  of  the  board  whes  it  was  required 
•r  might  be  required  to  pass  upon  certam 
facta  became  in  doing  so  it  would  be  acting 
upon  a  quasi  jadldal  matter,  bnt  the  ootirt 
carefuUjr  limited  its  dedslon  to  the  facto  oC 


that  particalar  cam.  ThB  court  also  held 
that  plaintiff  was  not  entitled  to  a  manda- 
mus, as  he  had  a  plain,  speedy,  and  adequate 
remedy  at  law.  It  Is  therefore  quite  clear 
that  the  board  was  acting  in  a  purely  mlnls- 
teilal  capacity  In  passing  upon  and  ordering 
the  payment  of  plaintiff's  demand  for  salary, 
under  the  stlpnlation. 

The  decisions  In  Yavapai  County  v.  O'Neill, 
8  Ariz.  363,  29  pac.  432,  and  Gila  Cktnnty  v. 
TlMnpson,  4  Ariz.  180,  87  Pbc.  22,  were  con- 
cerning accounts  and  claims  sheriffs 
against  th^  counties.  Th^r  demands  were 
unliquidated,  and  the  duty  of  investigation 
into  the  claims  to  determine  If  the  services 
charged  against  the  county  were  actually 
rendered  or  not  was  necessary  nnder  the  law. 
la  the  performance  of  this  duty  the  board 
acted  in  a  quasi  Judicial  matter,  and  the  al< 
lowance,  when  aoc^>ted  the  claimant,  was 
In  complete  satlsfactltm  of  the  dalm.  Tbose 
dectelons  are  not  controlling  in  this  case,  the 
facts  being  entirely  different.  That  para- 
graph of  the  sUtute  <248e,  Id.)  Invoked  and 
applied  in  the  O'Neill  and  Thompson  Cases 
has  reference  to  unliqoidated,  Itemised  de- 
mands against  the  county  in  which  the  board 
may  allow  all  or  a  part  of  the  demand,  and 
not  official  salaries  definitely  fixed  by  some 
provision  of  law, 

[f]  But  the  defendant  coatends  that  the 
payment  to  plaintiff  at  the  rate  of  f 1,600  per 
year  and  his  acceptance  thereof  Is  an  accord 
and  satisfaction.  On  principle  and  authority 
this  contention  would  be  right  if  appellant's 
compensation  was  unliquidated.  It  is  said: 

"Where  a  claim  is  unliquidated  or  in  dispute, 
payment  and  acceptance  of  a  less  amount  than 
claimed.  In  satisfaction,  oiwrates  as  an  accord 
and  satisfactioQ,  In  the  absence  of  fraud,  arti- 
fice, mistake  or  imposition."   1  O.  3.  651. 

This  because  the  settlement  Is  In  the-  na- 
ture of  a  compromise. 

The  rule  Is  different,  however,  as — 
"where  the  debt  or  demand  is  liquidated  or 
certain  and  doe,  payment  by  the  debtor  and 
receipt  by  the  creditor  of  a  less  snm  Is  not 
satisfaction  thereof,  although  the  creditor  agrees 
b>  accept  it  as  such,  If  there  be  no  release  under 
seal  or  no  new  consideration  given.  Payment 
of  a  less  amount  than  is  due  operates  only  as 
a  discharge  of  the  amount  pau,  leaving  the 
balance  still  due,  and  the  creditor  may  sue 
therefor  notwithstanding  the  agreement" 

This  is  because  then  Is  no  consideration 
for  the  release,  as  the  d^)tor  Is  obligated  to 
pay  the  whole  debt,  and  the  credltw  entitled 
to  receive  It  1  a  J.  639. 

[I]  We  are  unable  to  perceive,  any  good  rea- 
son why  these  rules  that  are  applied  to  the 
dealings  of  private  Individuals  and  corpora- 
tions should  not  be  enforced  in  the  affairs  of 
municipal  corporatlms  in  dealings  with  Its 
officials. 

[7, 1]  While  tile  defendant  pleads  In  its 
answer  accord  and  satisfaction,  there  Is  no 
evidence  whatever  that  plaintiff  agreed  to 
accept  what  was  paid  him  in  full  satisfaction 
of  his  salary  as  allowed  by  law.  Accord  and 
satisfaction  cannot  arise  unless  agreed  to  ei- 
ther ajuesOj  or  by  Impllcatlou.  It  must  not 
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only  be  pleaded  but  proved.  Board  Com'ra 
r.  Hobblrk,  13  Colo.  App.  180,  66  Pac.  993; 
Wolf  V.  Humboldt  County,  36  Nev.  26,  131 
Pac.  964,  45  I*  R.  A.  (N.  S.)  762. 

Stripped  of  all  unnecessary  vert)iage,  the 
defendant  admits  that  plaintiers  salary  was 
fixed  by  law  at  $2,000  per  annum  from  Au- 
gust, 1912,  to  September,  1913,  and  at  $2,400 
tbence,  that  be  faithfully  performed  the  du- 
ties of  his  office  at  all  times,  and  that  he  is 
In  no  wise  Indebted  to  it,  but  It  contends  slmr 
ply  and  because  it  paid  plaintiff  during  those 
times  at  the  rate  of  $1,500  per  year,  and  he 
accepted  it,  a  full  acquittance  of  Its  obliga- 
tion resulted.  If  this  Is  law,  then  the  board 
of  supervisors  may  set  aside  the  statutory 
salary  and  sobstitute  another  of  their  own 
fixing,  by  refusing  to  pay  the  salary  fixed 
by  law  and  thus  forcing  a  settlement.  The 
board  can  no  more  fix  the  salary  in  this  man- 
nei'  than  they  can  fix  it  by  resolution  or  ordi- 
nance. The  board  has  no  power  or  authority 
to  pay  less  or  more  than  the  Legislature  has 
provided  as  compensation  to  an  official. 

Judgment  Is  reversed,  and  case  remanded, 
with  direction  that  Judgment  be  entered  Cor 
the  plaintiff  as  prayed  for  in  bis  complaint 

FRANKLIN  and  CUNNINtiilAM,  JJ.,  con- 
cur. ^ 

MIAMI  COPPER  CO.  v.  STATE.  (No.  1411.) 
(Supreme  Court  «f  Arizona.    Jane  22,  191B.) 

1.  Action  ^=345— Cousts  ^=»120— Causes  or 
Action— JoiRDEB  —  Jubxbdiotioh  —  hvice- 

TOO  PXNALTIXS. 

Under  Civ.  Code  1901,  pars.  1280  and  1291, 
providing  that  the  complaint  may  contain  sev- 
eral different  causes  of  action,  and  that  onlj^ 
Bucb  causes  of  action  may  be  joined  ae  are  ca- 
pable of  the  same  character  of  relief,  actions  ex 
contractu,  not  being  joinable  with  actions  ex, 
delicto,  and  actions  to  recover  for  injuries  to' 
the  person,  to  property,  or  to  character  not  be- 
ing joinable,  where  the  state  sued  to  recover  the 
penalty  assessed  upon  any  electric  light  or  pow> 
er  company,  by  Laws  1912,  c.  50,  that  should- 
permit  any  employ^  about  its  plant,  to  be  on. 
duty  more  than  8  hours  in  24,  under  penal^  of 
$100  fine  for  each  day's  violation  of  the  act, 
the  statute  providtuK  that  the  suit  for  such  pen- 
alty may  be  instituted  in  any  conrt  of  the  state 
having  competent  jurisdiction,  the  recovery 
sought  being  for  16  violations,  separately  stat- 
ed in  the  complaint,  the  superior  court  had  ju- 
risdiction of  the  suit,  "Since  the  several  penalUea 
sued  for  were  grounded  in  the  same  right,  the 
parties  and  the  causes  of  action  the  same,  and 
eich  capable  of  the  same  character  of  relief. 

lEd.  Note.— For  other  cases,  see  Action.  Cent, 
Dig.  SS  878-383,  385-448;  Dec.  Dig.  €=»45; 
Courts,  Cent  Dig.  H  413-430;  Dec  Dig.  <S=> 
120.3  . 

2.  CotTKTB  ^»121-JUB18DX0n01f— AXOTTNIV- 

JoinDBK  OF  Causes. 

Const  art  6.  S  9,  provides  that  the  num- 
ber of  justices  of  the  peace  shall  he  provided  by 
law.  and  that  their  jurisdiction  shall  not  trench 
on  that  of  any  court  of  record,  except  that  they 
shall  have  concurrent  Jurisdiction  with  tht  supe- 
rior court  where  the  amount  of  damage  claimed 
docs  not  exceed  two  hundred  dollars.  Article  6, 
S  6,  provides  that  the  superior  court  sball  have 
original  jurisdiction  in  all  cases  In  which  the  de- 
nund  or  the  value  of  the  property  amounts  to 
$200  exclusive  of  interest  and  costs.   The  state 


sued  a  corporation  in  the  superior  court  to 

cover  pentUties  aj^regatine  Sl,SOO  for  15  viola- 
tions of  Laws  1912,  c.  50,  forbidding  any  cor- 
poration operating  an  electric  light  or  power 
plant  to  permit  any  employe  about  its  plant  to 
t>e  on  duty  more  than  eight  hours  a  day.  Held, 
that  the  superior  court  had  jurisdiction,  al- 
though the  individual  penalty  assessed  for  each 
violation  was  within  tlie  jjarlsdictlonal  limit 
of  justice  courts,  since  to  exclude  the  juris- 
diction of  the  superior  court  the  grant  of  juris- 
diction to  another  court  must  be  exclusive  and 
not  merely  concurrent 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  H  410,  413-420,  428.  437,  450,  402,  458, 
459,  460;  Dec  Dig.  ^12L] 

3.  Tbial  «s»32m--VBBDicr— Nukbeb  of  Jd- 

BOBB  ReQUIBED  to  CoNCUB— ACTIOMS  FOB 

Iff  fk^  T  -TT 

Under  Civ.  Code  1901,  par.  1413,  providing 
that  'in  dvil  eases,  except  those  cognisable  at 
common  law,  9  of  the  12  Jurors  may  return  a 
verdict  in  an  action  by  the  state  for  the  penalty 
under  Laws  1912,  c  SO,  forbidding  any  electric 
light  or  power  concern  to  woric  the  employ^ 
In  its  plant  more  than  8  hours  in  each  24.  a 
verdict  by  9  jurors  was  Iwd,  the  suit  bemg  one 
cognisable  at  common  law.  ' 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  742;  Dec  Dig.  «=3321»4.1 

4.  COKSTITnTIONAl.  LAW  ^=3110  —  STATUTES 

<S=>267— Vested  Rights— Verdict  by  Nine 
JuBOBs  —  Validity  —  Hbtboactivb  Opera- 
tion. 

Although  action  is  begun,  and  issue  joined, 
befoi'e  the  adoption  of  a  law  authorizing  nine 
jurors  in  a  civil  case  to  render  a  verdict,  sach 
verdict  is  valid,  since  there  is  no  ves^  zisht  in 
the  modes  of  procedure. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SS  264-206;  Dec  Dig.  <g=» 
110;  Statutes,  Cent  Dig.  fg  350-359;  Dec  Dig. 
«=>267.J 

Appeal  from  Superior  Court,  Gila  County ; 
G.  W.  Shute,  Judge. 

Action  by  the  State  against  the  Miami 
Copper  Company.  Judgment  for  plalntlfT, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Alderman  A  Elliott,  of  Globe,  for  appel- 
lant Wiley  E.  Jones,  Atty.  Gen.,  and  Nor- 
man J.  Johnson,  Co.  Atty.,  of  Globe,  for  tbe 
State. 

FRANKLIN,  J.  This  action,  being  ia  the 
nature  of  an  action  of  debt,  was  instituted  by 
the  state  of  Arizona  in  the  superior  court  to 
recover  a  penalty  under  chapter  50,  Laws  of 
1912,  Regular  Session.   The  act  provides: 

"Section  1.  That  the  business  of  conducting 
and  operating  an  electric  light  plant  or  any 
electric  power  plant,  is  hereby  declared  to  be 
hazardous  and  dangerous  to  those  employed 
therein. 

"Sec  2.  That  It  shall  be  unlawful  for  any 
person,  corporation  or  association  operating  or 
managing  anv  electric  light  plant  or  any  elec- 
tric power  p[ant  or  both,  within  tliis  state,  to 
permit,  or  cause  to  be  permitted,  any  operating 
engineer  or  fireman,  or  sn'itchlMiard  operator,  or 
any  attendant  in  its  service,  employed  in  or 
about  sach  plants,  to  be  on  duty  more  than  eight 
hours  in  any  twenty-four  consecutive  hours;  ex- 
cept in  cases  of  emergency  when  life  or  proper- 
ty is  in  imminent  danger. 

"Sec  3.  That  any  person,  corporation  or  as- 
soeiaticm  that  shall  violate  section  2  of  this 
act,  shall  pay  a  fine  not  to  exceed  one  hundlttd 
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dollars  ^00.0m  tor  each  TloIatloD  ol  thlt  act 
E^ch  day's  violation  of  aoy  of  th«  provisions 
of  this  section  shall  constitute  a  separate  of- 
fense. 

"Sec.  4.  That  tbe  fine,  mentioned  in  section  8 
of  this  act,  shall  be  recovered  by  an  action  of 
debt,  in  tbe  name  of  the  state  of  Arizona,  for 
the  use  of  the  state,  who  shall  sue  for  it  against 
such  person,  corporation  or  association  violating 
this  set,  said  suit  to  be  instituted  in  any  court 
of  this  state  having  competent  Jurisdiction. 

"Sec.  5.  That  the  said  fine,  when  recovered  as 
aforesaid,  shall  be  paid  without  any  deduction 
whatever  into  the  general  fund  of  the  state  of 
Ariiona.  •   •  • 

Tbe  statute  directs  that  an  action  of  debt 
in  the  name  of  the  state,  and  for  the  use  of 
the  state,  la  the  appropriate  mode  of  pro- 
ceeding to  recover  the  prescribed  penalty. 

There  are  IS  different  causes  of  action  sep- 
arately stated  In  the  complaint,  and  In  the 
aggregate  the  amount  of  money  sought  to  be 
recovered  is  $1^500.  Each  cause  of  action, 
separately  stated,  ia  grounded  npon  an  alleg- 
ed rlolation  of  the  statute  quoted,  and  the 
liability  incurred  for  each  day's  violation 
of  the  statute  is  a  fine  not  exceeding  $100. 

The  case  went  to  the  jury  on  June  19, 
1913.  The  Jury  rendered  Its  verdict  in  fa- 
vor of  the  state  In  the  sum  of  $600,  and  upon 
such  verdict  the  Judgment  of  the  court  was 
accordingly  entered. 

In  submitting  the  case  to  the  Jury  the 
court  gave  the  following  instruction: 

"You  ar«  farther  instructed,  gentlemen,  that 
in  tills  case  the  concurrence  of  Uiree-foorths  of 
TOUT  number  shall  be  a  sufficient  number  to  re- 
turn a  verdict  in  the  case.  In  case  you  should 
unanimously  agree  you  should  cause  your  fore- 
man, who  will  be  selected  after  you  have  re- 
tired, to  sign  that  form  of  verdict  which  repre- 
salts  your  conclusion.  In  case  you  should  not 
agree  unanimously,  but  nine  of  your  number 
concur,  those  nine  or  more  so  concurring  must 
sign  tbe  form  of  verdict  to  lie  agreed  upon  and 
return  It  Into  open  court" 

Tbe  verdict  of  the  Jury  was  not  unani- 
mous, but  nine  of  such  Jurors  did  ccmcnr  and 
returned  the  verdict  against  the  defendant 
into  court  In  accordance  with  the  Instruc- 
tion given,  and  upon  the  verdict  so  render- 
ed Judgment  against  the  defendant  was  en- 
tered. 

There  are  two  questions  litigated  on  this 
appeal.  It  la  first  objected  that  the  penalty 
of  tbe  statute,  taken  singly,  Is  below  the  Ju- 
riadlction  of  the  superior  court,  and  that  It 
may  not  be  cumulated  in  the  same  action  so 
that  the  superior  court  may  have  Jurisdic- 
tion, It  la  next  claimed  that,  the  case  pre- 
sented being  cognizable  at  the  common  law, 
the  verdict  in  such  case  must  be  concurred 
In  by  twelve  Jurors  as  at  common  law,  else 
there  can  be  no  verdict. 

LI]  Paragraph  1280,  Revised  Statutes  of 
Arizona,  1901,  provides:  The  complaint  may 
contain  several  different  causes  of  action, 
and  the  answer  may  contain  several  differ- 
ent defenses.  And  paragraph  1291  provides: 
Only  such  causes  of  action  may  be  Joined  as 
are  capable  of  tbe  same  diaracter  of  relief. 
Actions  ex  contractu  shall  not  be  Joined  with 
actions  ex  delicto.    In  actions  ex  delicto, 


there  shall  not  be.i<rtiwd  actions  to  reoorer 
for  injuries  to  tbe  pers(Hi,  to  property,  or  to 
character;  but  they  shall  be  sued  for  sep- 
arately. 

Here  then  Is  statntory  authority  for  Join- 
log  several  different  causes  of  action  In  the 
same  complaint,  subject  only  to  the  qualifica- 
tion prescribed  by  paragraph  1291.  and  It  la 
quite  apparent  that  tbe  caosra  of  action  set 
forth  in  this  complaint  do  not  come  within 
any  of  the  classes  dlsqnaltfled.  The  several 
penalties  sought  to  be  reeoTered  grew  out  of 
an  alleged  violation  of  the  same  provislfm 
of  the  statute ;  the  partlea  to  the  action  are 
tbe  same;  the  several  causes  of  action  are 
grounded  in  the  same  right,  and  are  each 
capable  of  the  same  character  of  rdlef. 
When  the  Joinder  of  actions  Is  permissible, 
It  Is  said  by  Mr.  Pomeroy,  "In  fac^  the  wtude 
proceeding  Is  the  combining  of  several  ac- 
tions into  one."  Pomeroy,  Code  Remedies,  i 
336. 

The  Joinder  of  dlfEerent  causes  of  action  Is 
the  subject  of  statutory  r^nilstlon.  Under 
our  statute  there  is  no  objection  to  any  num- 
ber of  distinct  penalties  under  the  same  inro- 
vlslon  of  the  statute  being  separately  stated 
in  the  same  complaint,  thereby,  as  Mr.  Pom- 
eroy says,  in  such  a  proceeding  combining  the 
several  causes  of  action  into  one.  In  oUier 
words,  In  this  action  there  are  not  IS  suits 
each  fOr  tb»  recorery  of  a  penalty,' bat  it  is 
one  suit  comprising  15  penalties,  which  In 
the  ft^regate  amount  to  91,600.  In  such  a 
case  it  is  not  the  penalty  of  the  statute  taken 
singly,  whhdi  determines  tlie  Jnrlsdictlcal  of 
the  superior  court;  bat  it  Is  the  cnmolated 
penalty  sought  to  be  recovered  in  tlie  one  ac- 
tion that  fixes  Qie  Jntisdictioii.  Hie  several 
penalties  Incumd  may  be  soed  for  1>  me 
action,  and  the  conrt  having  Jurisdiction  of 
the  aggregate  snm  is  a  eoart  of  competent 
Jurisdiction  in  which  sudi  salt  may  be  In- 
stituted within  the  meoniiv  of  the  act  One 
penalty  may  be  within  the  Jurlsdlctlim  of 
an  Inferior  court,  Init  the  remedy  provided 
Is  ami^e  to  Bdogt  it  to  those  cases  of  suffi- 
cient magnitude  wher^n  the  grievances  of 
the  state  are  in  the  aggregate  of  sufficient 
extent  to  confer  Jurisdiction  in  the  superior 
court  See  State  ex  reL  Burrell  v.  Hugh^ 
116  N.  a  480^  21  S.  B.  871;  Haggett  v.  Rob- 
erts et  aL,  108  N.  O.  174,  12  8.  H  880;  Gib- 
son V.  Oanlt,  88  Pa.  44 ;  Wolverton  v.  Lacey, 
Fed.  Oas.  No.  17,832;  Barkhamsted  v.  Par- 
sons, 8  OfHin.  1 ;  Wells  t.  Cooper,  57  Conn. 
52, 17  Atl.  2ai. 

[2]  But  in  another  view  the  Jurisdiction 
was  rightly  taken.  The  Constltatlons  or 
statutes  of  the  different  states  usually  pro- 
vide that  the  Jurisdiction  of  certain  courts 
shall  extend  only  to  cases  where  the  amount 
In  controversy  shall  exceed  or  shall  not  ex- 
ceed a  certain  sum,  and  the  amoimt  claimed 
by  the  plaintiff  in  good  faith  In  the  ad  dam- 
num clause  of  the  complaint  being  the  test 
usually  employed  to  determine  the  court's 
Jurisdlctiou  in  such  a  cassb 
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By  secUon  9  of  article  6  <tf  the  ConsUtu- 
tlon  It  la  granted: 

"The  number  of  justices  of  tbe  peace  to  be 
elected  in  incorporated  cities  and  towDs,  and  in 
pi«ciDctB,  and  tbe  powera,  duties,  and  jurisdic- 
tion o{  justices  of  the  peace,  shall  be  provided  by 
law;  provided,  that  such  jarisdictlon  •  ♦  • 
shall  not  trench  upon  the  jurlRdiction  of  any 
court  of  record,  except  that  eaid  justices  shall 
have  concurrent  jurisdiction  with  the  superior 
court  in  cases  of  forcible  entry  and  detainer, 
where  the  rental  value  does  not  exceed  twenty- 
five  dollars  per  month,  and  where  the  whole 
amount  of  damage  claimed  does  not  exceed  two 
hundred  doLlara.   *   •   * " 

Section  6,  art.  6,  ot  tbe  Oonstltntion,  aays: 
"The  superior  court  shall  have  original  juris- 
diction in  all  cases  of  equity  and  in  all  cases  at 
law  which  involve  the  title  to,  or  the  posses- 
sion of,  real  property,  or  the  legality  of  any 
tax,  impost,  assesement,  toll,  or  municipal  fine, 
and  in  all  other  cases  in  which  the  demand,  ox 
the  value  of  the  property  in  controversy  amounts 
to  two  hundred  dollars  eiclusive  of  interest 
and  Costs,  and  in  all  criminal  cases  amounting 
to  felony,  aud  in  all  cases  of  misdemeanor  not 
otherwise  provided  for  by  law:  of  actions  of 
forcible  entry  and  detainer;  of  proceedings  in 
insolvency;  of  actions  to  prevent  or  abate  nui- 
sance; of  all  matters  of  probate;  of  divorce  and 
for  annulment  of  marriage;  and  for  such 
*  *  *  cases  and  proceedings  as  are  not  oth- 
erwise provided  for.  The  superior  court  shall 
also  have  original  jurisdiction  in  all  cases  and 
of  all  proceedings  in  which  jarisdlction  shall 
not  have  been  by  law  vested  ezclnrively  In  smne 
other  court  •  •  • 

By  thlis  grant  of  power  It  is  apparent  that 
the  L^clslatnre  cotild  In  the  exercise  of  its 
authority  Teat  In  the  courts  of  justices 
the  peace  ozdualTe  Jurisdiction  in  cases  in 
whlidl  the  demand,  or  the  value  of  the  prop- 
er^ in  oontioversy,  Is  less  than  $200,  exdu- 
Btre  of  Interest  and  costs.  It  is  not  Buffldoit 
under  the  ctmstltutttHial  sanction  that  the 
lawmaking  power  vest  Jurisdiction  In  audi 
cases  in  some  court  other  than  the  superior 
court,  but  to  «Kdude  the  Jurisdiction  of  the 
superior  court  the  grant  of  jnrisdictloa  to 
such  other  court  must  be  exclnaive.  Justices  of 
the  peace  have  such  Jurisdiction  only  as  may 
affirmatively  be  conferred  on  them  by  law. 
By  paragraph  1280  of  the  GivU  Code  1013: 

"They  ^all  have  jurisdiction  to  try  and  de- 
termine all  civil  actions  when  tbe  amount  in- 
volved, exclusive  of  interest  and  coats,  does  not 
exceed  two  hundred  dollars." 

The  Jurisdiction  thus  conferred  Is,  by  the 
statute,  not  exclusive,  and,  by  virtue  of  the 
constltutlMial  provision  conferring  on  the 
superior  court  original  Jurisdiction  in  all 
cases  and  of  all  proceedings  in  which  Juris- 
dtctloD  shall  not  have  been  by 'law  vested 
exclusively  in  some  other  court,  it  Is  plain 
that  the  Jurisdiction  of  justices  of  tbe  peace 
in  such  cases  is  concurrent  with  that  of  the 
superior  court,  until  such  time  as  the  Legis- 
lature shall  take  such  Jurisdiction  from  the 
superior  court  by  affirmatively  conferring  it 
exclusively  in  the  courts  of  Justices  of  the 
peace. 

[3]  Coming  to  the  next  point  urged,  we 
think  the  case  presented  Is  one  cognizable 
at  the  common  law,  and,  if  this  be  correct, 
then  there  has  been  no  verdict  rendered  upon 


which  tha  Judgment  of  tbe  watt  could  be 
entered,  and  the  cause  must  therefore  be 

reversed. 

The  Gon8tltntl<ni  xtrovide«  that:  Tbe  right 
of  trial  by  Jury  diali  remain  inviolate,  but 
provision  may  be  made  by  law  for  a  Jury  of 
a  number  of  less  tiian  twdve  in  courts  not 
of  record,  and  fOr  a  verdict  by  nina  or  more 
Jurors  in  dvO  cases  In  any  court  of  record, 
and  for  waiving  of  a  Jury  in  dvll  cases 
where  the  consent  of  the  parties  interested 
Is  given  thereto.  Constitution  of  Arisona, 
art  2,  i  23. 

Pursuant  to  the  authority  conferred,  the 
Le^slature  at  its  second  special  session  in 
1913  enacted  without  qualification  that:  In 
all  trials  of  dvil  cases  in  the  superior  courts 
where  a  Jury  of  twelve  persons  shall  be  im- 
paneled to  try  such  cause,  the  concurrence 
of  nine  or  more  Jurors  shall  be  sufficient  to 
render  a  verdict  thereia  This  act  was  pass- 
ed and  approved  April  1, 1913,  but  in  the  act 
it  was  provided  that:  This  act  shall  take  ^- 
fect  and  be  in  force  from  and  after  tbe  Ist 
day  of  October,  1913,  and  the  provision  of 
the  act  referred  to  has  been  codified  as  para- 
graph 832,  Clva  Code  of  1913.  Thte  provi- 
sion therefore  only  governs  in  the  trials  of 
causes  on  and  after  the  date  it  went  into  ef- 
fect, to  wit,  October  1,  1913.  The  cause  at 
bar,  however,  was  submitted  to  the  Jury  on 
June  19,  1913.  The  statute  in  effect  and  con- 
trolling the  verdict  of  a  Jury  at  that  time  is 
found  in  paragraph  1413  (section  2<H)  Revis- 
ed Statutes  of  Arizona,  1901,  which  provides: 
In  all  trials  of  dvil  cases,  except  cases  cog- 
nizable at  common  law,  in  tbe  courts  of  this 
territory  (state)  where  a  Jury  of  twelve  per^ 
sons  shall  be  impaneled  to  try  sudi  cause, 
the  concurrence  of  three-fourths  of  sncb  Ju- 
ry shall  be  sufficient  to  render  a  verdict 
therein. 

This  provision  of  the  territorial  statute 
was,  by  virtue  of  the  Constitution,  carried 
forward  as  the  lew  of  the  state,  and  re- 
mained In  force  nntll  modified  by  the  act 
which  went  into  effect  on  October  1,  1913. 
It  remains  only  to  consider  if  the  case  is  one 
cognizable  at  the  common  law,  for  if  it  Is  the 
point  is  dear  that  a  verdict  concurred  in  by 
a  less  number  than  }:welve  Jurors  is,  at  com- 
mon law,  no  verdict  at  all ;  the  result  being 
a  mistrial.  No  dtation  of  authority  Is  neo 
essary  in  this  behalt 

It  must  be  conceded  that  the  liability  here 
created  is  of  statutory  origin.  This  statute 
creates  a  liability  for  an  offense  unknown  to 
the  common  law.  It  gives  a  penalty  and 
designates  the  mode  and  form  of  proceeding 
for  its  recovery.  It  may  be  admitted  that 
this  designation  forms  a  part  ct  the  right 
and  the  liability,  and  alt  other  modes  of 
proceeding  and  Jurisdiction  not  oth6rwlae 
provided  are  excluded.  1  Corpus  Juris,  p. 
093,  f  100.  The  mode  adopted  is  an  action 
of  debt  Instituted  in  a  court  of  competent 
Jurisdiction,  the  form  of  proceeding  to  he  in 
tbe  name  of  the  state  and  for  its  use  and 
benefit.  To  this  extent  it  goes,  and  no  far* 
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Uier.  Is  an  actkm  of  debt  fbr  tbe  ncorary 
(tf  a  Btatatory  pault^,  brongbt  in  tbe  name 
of  tbe  Bfate  (sorerelxiO  axid  tor  its  use  and 
benefit,  a  cue  cognlEaUe  at  oanmon  law? 
We  aball  inquire  About  tills. 
Mr.  Bla<*8tone  says: 

"From  thflse  expieai  oontiBeta  the  traiurition 
b  eaaj  to  those  that  are  cmly  implied  hj  law. 
Which  are  aach  as  reason  and  Justice  dictate, 
and  which  therefora  the  law  presumes  that  ev- 
ery man  baa  contracted  to  perform;  and  opoo 
this  preanmption  makes  him  answerable  to  such 
persons  as  suffer  by  his  nonperfonoance. 

"Of  this  nature  are,  first,  such  as  are  neces- 
sarily implied  by  the  fnndamental  ctHntitution 
of  coTcmment,  to  which  eveir  maa  Is  a  contract- 
ing party.  And  thus  it  is  that  every  person  is 
bound  and  hath  virtually  agreed  to  pay  such  par- 
tictdar  suma  of  money  as  are  charged  on  him 

ST  the  sentence,  or  aasessed  by  the  interpreta- 
on  of  tbe  law.  For  it  la  a  part  of  the  original 
contract,  entered  into  by  all  mankind  who  jfmX' 
take  the  benefits  of  society,  to  submit  in  all 
points  to  the  municipal  constitutions  and  local 
ordinances  <^  that  atiUe,  of  wUch  each  Individ- 
nal  la  a  mtaibv,  Whaterert  therefore,  tbe 
lawa  order  any  one  to  pay,  that  hecoma  instant- 
ly a  debt,  which  he  hath  beforehand  contracted 
to  discbargo.  And  this  implied  agreement  it  is 
that  givea  the  plaintiff  a  right  to  Isatitate  a 
second  action,  founded  mwdy  on  the  general 
contract,  in  order  to  recover  such  damages,  or 
sum  of  money,  as  are  assessed  by  the  jury  and 
adjudged  by  die  court  to  be  due  from  the  defend- 
ant to  the  plaintiff  in  any  former  action.  So 
that  if  he  hath  once  obtained  a  judgment  against 
another  for  a  certain  sum,  and  neglects  to  take 
out  ei^ecution  thereupon,  he  may  afterwards 
bring  an  action  of  d^t  upon  this  judgment,  and 
ahall  not  be  put  upon  tbe  proof  of  toe  original 
cause  of  action;  but  upon  showing  the  judgment' 
once  obtained,  still  in  full  force,  and  yet  un- 
satisfied, the  law  immediately  implies  that  by  the 
original  contract  of  society  the  defendant  batb 
contracted  a  debt,  and  is  bound  to  pay  it  This 
metjiod  seems  to  have  been  invented,  when  real 
sctions  were  more  in  use  than  at  present,  and 
damages  were  permitted  to  be  recovered  there- 
on; in  order' to  have  the  benefit  of  a  writ  <A 
capias  to  take  the  defendant's  body  in  execu- 
tion for  those  damages,  which  process  was  al- 
lowable in  an  action  of  debt  (in  consequence  of 
the  statute  2S  Edw.  Ill,  c.  17),  but  not  in  an 
action  real.  Wherefore,  since  the  disuse  of 
those  real  actions,  actions  of  debt  upon  judg- 
ments in  personal  suits  have  been  pretty  much 
discountenanced  by  the  courts,  as  being  general- 

Sr  vezatioafl  and  oppressive  by  harajBSlns  the 
efendant  with  the  costs  of  two  actions  Instead 
of  one. 

"On  the  same  principle  it  la  (of  an  implied 
original  contract  to  submit  to  the  rules  of  tbe 
community  whereof  we  are  members)  that  a 
forfeiture  imposed  by  the  by-lawa  and  private 
<»dinances  of  a  corporation  upon  any  that  be- 
long to  the  body,  or  an  amercement  set  in  a 
conrt-leet  or  court-baron  upon  any  of  the  suitors 
to  the  court  tfor  otberwiae  It  wul  not  be  bind- 
ing), immediately  create  a  debt  In  the  eye  of  the 
law;  and'  such  forfeiture  or  amercement,  if 
unpaid,  work  an  injury  to  the  party  or  parties 
•ntitled  to  receive  it,  for  which  tlie  remedy  is 
hj  action  of  debL 

"^e  same  reason  may  with  equal  justice  be 
appUed  to  all  penal  statutes,  that  is,  such  acts 
of  Parliament  whereby  a  forfeiture  is  inflicted 
for  transgressing  tbe  provisions  therein  enacted. 
The  pnr^  offending  is  here  bound  by  the  funda- 
mental contract  of  society  to  obey  the  directions 
of  the  Legislature,  and  pay  the  forfeiture  incur- 
red to  such  persons  as  the  law  requires.  The 
DBual  application  of  this  forfeiture  is  either  to 
the  party  aggrieved,  or  else  to  any  of  the  king's 
subiects  in  general.  Of  the  same  sort  is  toe 
forftitare  inflicted  1)9  the  statute  of  Wincheatet 


(explained  and  enforced  by  lereral  subaequent 
statutes)  upon  the  hundred  wherein  a  man  la 
robbed,  which  ia  meant  to  oblige  tbe  bundredora 
to  make  hue  and  cry  after  th«  felon;  for  U 
they  take  him  they  stand  excused.  But  other- 
wise the  party  robbed  is  entitled  to  prosecute 
them  by  a  special  action  on  tbe  case  lor  dam- 
ages equivalent  to  his  loss.  And  of  the  same 
nature  ia  the  action  given  by  atatnte  9  Geo.  I, 
c.  22,  commonly  called  the  black  act,  against 
the  inhabitants  of  any  hundred,  in  order  to 
make  satisfaction  in  damages  to  all  persona  who 
have  Buffered  by  the  offenses  enumerated  and 
made  felcoty  by  that  act  But  more  usually 
these  forfoltures  created  by  statute  are  ^ven  at 
large  to  any  common  .informer;  or,  in  other 
words,  to  any  such  person  or  persons  as  will 
sue  for  the  same.  And  hence  such  actiona  are 
called  'popular*  actions,  because  they  are  given 
to  the  people  in  general.  Sometimes  one  part  Is 
given  to  the  king,  to  the  poor,  or  to  some  public 
use,  and  tbe  othcar  part  to  the  informer  or 
prosecutor;  and  then  tbe  suit  Is  called  a  qui 
tarn  action,  because  it  is  brought  by  a  person 
'qui  tam  pro  domino  rese.  etc.,  quam  pro  se  ipso 
in  hac  parte  aequitur*  (who  prosecutes  this  suit 
as  well  for  the  king,  etc,  as  for  himself).  If 
the  king,  therefore,  binuelf  commences  this  suit, 
he  shall  have  the  whole  forfeiture.  But  if  any 
one  hath  begun  a  qui  tam  or  popular  action,  no 
other  person  can  pursue  it;  and  tbe  verdict 
passed  upon  the  defendant  in  the  first  suit  ia  a 
bar  to  all  otheia.  and  conclusive  even  to  the 
king  himself.  This  has  frequently  occasioned 
offenders  to  procure  their  own  friends  to  begin 
a  snit,  In  order  to  forestall,  and  prevent  other 
actions;  which  practice  is  in  some  measure  pre- 
vented by  a  statute  made  in  the  reign  of  a  very 
sharp-aignted  prince  in  penal  laws,  4  Hen.  VII, 
c  20,  which  enacts  that  no  recovery,  otherwise 
than  by  verdict,  obtained  by  collusion  in  an 
action  popular,  shall  be  a  bar  to  any  other  ac- 
tion prosecuted  bona  fide.  A  provision  that 
seems  borrowed  from  the  rule  of  the  Boman 
law.  that  if  a  person  was  acquitted  of  any  ac- 
cusation, merely  by  the  prevarication  of  tbe 
accuser,  a  new  prosecution  might  be  commenced 
acainst  him."  Cooley's  Blackstone,  vol  2,  pp. 
972,  873,  974. 

Mr.  Blackstone  bae  countenance  In  Lord 
Mansfield.  Of  this  man,  Campbell,  In  his 
"lives  of  tbe  Chief  Justices  of  England," 
says  he  ranked  as  Uie  first  and  most  accom- 
plished of  common-law  judges ;  and  WellsbJ^, 
whose  judgment  is  entitled  to  respect,  made 
the  observation  that  Lord  Mansfield  has 
done  more  for  the  jurisprudence  of  England 
tban  any  l^lslator  or  judge  or  author  who 
has  ever  made  the  Improvement  of  it  his  ob- 
ject. 

In  Hann,  Clerk,  r.  Green,  S  Oowp.  474, 

Lord  Mansfield  says: 

"Here  the  action,  which  Is  an  action  of  as- 
sumpsit, is  brought  in  consequence  of  a  right 
liquidated  by  means  of  the  statute.  The  ststnte, 
therefore,  is  the  only  ground  of  action.  'With- 
out it  we  have  no  authority  to  make  tlie  order 
we  did;  but  when  the  order  was  made,  tiie  law 
raised  an  assumpdt  The  defendant  pleads  non 
assumpsit  Is  anything  clearer,  than  that  the 
plaintiff,  upon  tbe  general  issue  pleaded,  must 
prove  his  whole  case?  The  first  thing  to  bo 
proved  here  is  the  statute." 

See,  also,  Atcheson  v.  Everltt,  1  Cowp. 
382,  which  was  an  action  of  debt  upon  the 
statute,  2  Geo.  2,  c.  24,  g  7;  Bex  v.  Rof^ln- 
son,  2  Burr.  800 ;  Stevens  v.  Watson,  1  Salt 
44;  and  Lee  v.  aarke,  2  East  333,  judg- 
ment pronounced  by  Ijord  Ellenbo  rough,  C.  J. 

At  common  law  debt  vonld  lie  to  recover 
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money  due  tipuu  simple  contract,  expiess  or 
implied,  whether  verbal  or  written,  and  upon 
contracts  onder  seal,  or  of  record,  and  on 
statutes  by  a  party  aggrieved. 
Chltty  says: 

"Debt  Is  a  more  extensive  remedy  for  the  re- 
covery of  money  tban  assumpait.  or  covenant; 
for  it  lies  to  recover  money  due  upon  legal  lia- 
bilities, or  upon  simple  contracts  express  or  im- 
plied, whether  verbal  or  written,  and  upon  con- 
tracts under  seal  or  of  record,  and  on  statutes, 
by  a  party  aggrieved,  or  by  a  common  informer, 
whenever  the  demand  la  for  a  sum  certain,  or  is 
capable  of  being  readily  reduced  to  a  certainty." 
1  Chitty,  PI.  lOL 

Where  a  statute  gives  a  forfeiture  of  a 
sum  of  money,  or  penalty,  the  action  of  debt 
lies,  because  the  statute  creates  a  direct 
debt,  and  a  CDnseqiient  duty.   1  CUtty,  PL 

104. 

In  the  Laws  of  England,  edited  by  the 
Earl  of  Halsbury  (volume  1,  pt  7,  Forms  of 
Action — Old  Forms  of  Action)  It  is  sold: 
Debt  lay  to  recover  deflnlte  sums  due  on 
records,  as  Judgments,  recognizances  of  ball, 
or  recognizances  in  the  nature  of  a  statute 
merchant;  on  specialties  as  bills  or  bonds, 
agreements  to  pay  money,  leases,  mortgages, 
etc.,  on  simple  contracts,  as  for  work  done, 
services  rendered,  and  generally,  wherever 
Indebitatus  assumpsit  would  be  appropriate; 
In  maleflcio,  as  against  a  sheriff  for  escape, 
or  by  common  informers  and  persons  ag- 
grieved under  penal  statutes,  evoi  though  the 
statutes  did  not  expressly  give  a  right  of  ac- 
tion for  the  penalty. 

A  liability  Imposed  by  statute  Is  no  great- 
er than  a  common-law  liability.  In  either 
case  the  duty  to  discharge  it  Is  the  same. 
When  therefore  the  statute  creates  a  debt, 
or  gives  to  the  party  the  right  to  demand 
from  another  a  sum  of  money,  the  law  raises 
an  Implied  promise  to  pay  It  Chief  Banm 
Comyn  says: 

"Debt  lies  upon  every  contract,  In  deed  or  in 
law.  As  if  an  act  of  Parliament  gives  a  pen- 
altv.  and  does  not  say  to  whom  nor  by  what  ac- 
tion it  shall  be  recovered,  an  action  of  debt  lies 
upon  such  statute  by  the  party  grieved."  Co- 
myn's  Digest,  Title,  Debt,  A,  1. 

"Actions  for  penalties  are  civil  actions,  both 
in  form  and  in  substance,  accordinr  to  Black- 
stone.  The  action  is  founded  upon  uiat  implied 
contract  which  every  person  enters  into  with  the 
state  to  obey  the  laws."  Smith  Thompson,  J., 
in  Steams  et  al.  v.  United  States,  2  Paine,  301, 
311,  Fed.  Cas.  No.  13.341. 

In  Bumham  v.  Webster,  5  Ifass.  270,  Chief 
Justice  Parsons  says : 

"But  If  debt  qui  tam  be  sued  against  several, 
demandinj;  a  Joint  forfeiture,  on  a  plea  of  nit 
debet,  all  the  defendants  ought  to  be  found  in- 
debted, because  the  form  of  the  action  and  plea 
la  on  a  joint  contract,  alUiough  the  debt  arises 
from  a  tort" 

The  diattngalsfalng  feature  of  this  action 
of  debt  is  that  it  lies  for  the  recovery  of  a 
sum  certain,  or  reducible  to  a  certainty  with- 
out regard  to  the  manner  in  which  the  obli- 
gation Sb  inconred  or  evidenced.  In  Stock- 
well  V.  United  States,  18  WalL  631,  20  U  Ed. 
4U1,  It  was  said: 


'  Debt  lies  v^mever  a  sum  certain  Is  due  to 

the  plaintiff,  or  a  sum  which  can  readily  be  re- 
duced to  a  certainty— a  sum  requiring  no  future 
valuation  to  settle  its  amount  •  •  *  It  ia 
immaterial  in  what  manner  the  obligation  was 
incurred,  or  by  what  it  is  eviduiced,  if  the  sum 
owing  la  capable  of  being  defiiOtdy  ascertained." 

See,  also,  OhafBee  t.  United  States,  18 
Wall.  616,  21  L.  Ed.  908;  Savings  Banic  r. 
United  States,  19  Wall.  227,  22  L.  Ed.  80; 
United  States  t.  L^mau,  Fed.  Gas.  No.  1S.647 ; 
Meredith  v.  United  States,  13  Pet  486,  10 
Ed.  258;  BuUard  t.  Bell,  1  Mason,  243.  Fed. 
Caa.  No.  2,121 ;  Hepner  v.  United  States,  218 
U.  S.  103.  29  Sup.  Ct  474.  63  U  Bd.  720,  27 
L.  B.  A.  (N.  8.)  730,  16  Ann.  Oas.  90a 

While  it  is,  no  doubt,  true  that  the  action, 
being  based  on  a  violation  of  the  statute, 
sounds  in  tort  (Chaffee  United  States,  18 
Wall.  516,  21  L.  Ed.  908),  yet  as  there  stated, 
"debt  lies  for  a  statutory  peurifty,  because 
Qie  sam  demanded  la  certain." 

The  mbde  in  whlcA  penalties  shall  be  en- 
forced, whetlier  at  the  suit  of  a  private  par- 
ty or  at  the  suit  of  the  public,  is  a  matter 
of  legislative  discretion,  and  where  the  pen- 
alty Is  given  by  statute,  and  there  Is  no  spec- 
ified mode  of  recovery  presented,  an  action 
of  debt  will  lie.  30  Oyc.  w>.  1344,  1346. 

Generally  speaking,  it  is  Immaterial  irhetb- 
cr  the  obligation  arose  by  contract  or  by  opera- 
tion of  common  or  statute  law,  in  what  man- 
ner the  obligation  was  incurred,  or  by  what 
the  obligation  is  evidenced,  If  it  possesses 
tlie  essential  requisites  of  a  foundation  for 
this  action  debt  will  He.   13  Syc.  408. 

At  the  common  law,  the  action  of  debt 
is  the  appropriate  action  for  the  recovery  of 
a  statutory  penalty,  upon  the  ground  of  an 
Implied  promise,  which  the  law  annexes  to 
the  liability.  American  ft  English  Enc.  of 
Law,  VOL  18,  p.  274. 

In  United  States  v.  Mundell.  1  Hughes,  415, 
6  Call,  245.  Fed.  Cas.  No.  16,834,  Iredell.  Cir- 
cuit Judge,  says: 

"The  truth  is.  It  is  sometimes  necessary  to 
distinguish  between  actions  of  debt  at  common 
law  and  actions  of  debt  upon  a  statute,  for  par- 
ticular reasons  not  applicable  to  the  mode  of 
trial.  For  instance,  it  is  necessary  to  show  it 
to  be  'an  action  on  the  statute,*  because  other- 
wise no  cause  of  action  will  appear,  a  penalty  in 
the  case  not  existing  at  ccnnmon  law,  and  there- 
fore creating  no  such  contract  But  when  the 
cause  of  action  is  shown,  the  principles  of  com- 
mon law  pervade  the  whole  of  the  triaL" 

In  short  while  the  statute  in  question 
creates  a  new  liability  unknown  to  the  com- 
mon law,  when  such  liability  does  arise  it 
Is  then  ascertained  that  there  is  a  debt  on  a 
liability  created  by  the  statute  and  snch  a 
case  Is  upon  the  principles  of  the  common  law 
cognizable  at  law  in  an  action  of  debt  on  the 
liability  thus  created;  or.  as  Mr.  Bla^atone 
puts  it: 

"Whatever,  therefore,  the  laws  order  any  one 
to  pay.  Uiat  becomes  instantly  a  debt  which  h« 
hath  before  hand  oimtracted  to  dlaebarge.**  S 
Bl.  Com.  16a 

The  very  itfth  of  the  matter  before  ua  ia: 
la  this  a  case  cognizable  at  the  oommoa  lawT 
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In  other  words,  la  this  such  a  case  compe- 
tent aa  a  subject  of  judicial  Investigation  and 
determination  before  its  courts  according  to 
the  prlndplea  of  the  common  law?  Upon 
authority  the  criterion  of  distinction  between 
a  case  which  la,  and  one  which  Is  not,  cog- 
nizable at  the  common  law,  Is  the  form  of  the 
proceeding,  and  not  the  partlcnlars  of  the 
offense  whlcA  occasions  It.  If  the  liability  Is 
created  by  statute,  It  Is  spoken  of  as  a  stat- 
utory liability;  but.  If  It  Is  created  by  the 
common  law,  it  Is  draignated  a  common-law 
liability.  The  liability,  howerer  created, 
though  it  may  differ  in  extent  is,  in  its  es- 
sence, in  the  one  case  no  greater  than  in 
the  other,  for  when  the  cause  of  action  la 
shown  the  liabillt?  Is  recognized  and  en- 
forced according  to  the  principles  of '  the 
common  law.  Of  course,  if  the  statute  by 
which  a  penalty  is  Imposed  contemplated  a 
redress  or  a  recoTery  only  by  a  proceeding 
unknown  to  the  comm<m  law,  the  case 
would  then  be  one  not  cognizable  at  the  com- 
mon law,  because  the  penalty  and  the  desig- 
nated mode  and  form  of  proceeding  for  Its 
recovery  form  a  part  of  the  right  and  the  Ha- 
bllity.  But  In  the  absence  of  a  statute  ex- 
pressly or  Impliedly  excluding  It,  as  In  this 
case,  the  ground  of  complaint  is  the  non- 
payment of  a  debt  It  Is  true  that  the  ac- 
tion is  based  iQwn  the  statute,  but  It  Is 
primarily  founded  upon  that  Implied  contract, 
recognized  by  the  common  law,  which  eveiy 
citizen  enters  into  with  the  state  to  observe 
its  laws.  This  distinction  we  are  called  upon 
to  muke  in  tbe  classification  of  cases,  while 
purely  technical.  Is  one  of  those  cases  where- 
in technicality  is,  by  the  statute  law,  made 
the  very  pith  of  tbe  matter  presented  for 
decision — a  condition  that  upon  occasion  will 
Inevitably  occur  as  an  incident  to  the  transi- 
tion from  one  form  of  government  to  another. 
Bat  while  the  classification  of  cases  la  techni- 
cal the  making  of  it  In  this  case  determines 
a  most  substantial  right  of  the  citizen.  As 
we  said  in  the  case  of  Brown  v.  Greer,  16 
Ariz.  215,  141  Pac.  841 : 

"The  riebt  to  a  trial  by  jury  In  any  case  is  a 
most  BubBtantial  right,  and  where  it  has  been 
given  its  observance  should  be  rigidly  enforced." 

We  are  not  onder  the  least  embarrassment 
In  the  present  case  to  hold  it  one  of  a  class 
which  Is  cognizable  at  the  common  law,  be- 
cause our  research  has  discovered  not  a 
single  authority  per  contra.  Since  the  early 
case  of  Partridge  against  Strange  and  oth- 
ers, in  the  time  of  Edward  VI,  reported  In  1 
I>7er,  74  B,  which  was  an  action  of  debt  de- 
clared nixm  the  statute,  32  H.  8,  c.  9,  for  the 
penalty  prescribed  by  it,  and  which  action 
was  Instituted  aa  well  for  the  plaintiff  as 
for  the  king  in  tbe  Court  of  King's  Bench, 
which  was  tbe  supreme  court  of  the  common 
law  in  Bi^land,  each  like  cases  have  been 
cc«nlzable  In  the  courts  according  to  the 
principles  of  the  common  law. 

(4]  It  foUowa  therefore  that  tia  cause 


must  be  reversed  and  remanded  fbr  a  new 
trial  because  there  has  been  no  verdict 
which  the  law  of  this  state  recognizes  and 
upon  which  Judgment  could  be  entered.  Un- 
der the  law  as  it  existed  when  the  verdict 
was  received,  a  concurrence  therein  by  a 
number  less  than  twelve  of  the  Jurors  was 
In  fact  no  verdict,  but  resulted  in  a  mistrial. 
Since  the  trial  of  this  cause,  however,  the 
law  has  been  changed  in  accordance  with  the 
sanction  of  the  Constitution,  and,  ui>on  tbe 
retrial,  a  concurrence  of  nine  Jurors  will  be 
competent  to  render  a  verdict  In  the  case. 
Though  action  was  begun  and  issues  Joined 
prior  to  the  adoption  of  a  law  authorizing 
nine  Jurors  In  a  civil  case  to  render  a  ver- 
dict, a  verdict  so  rendered  is  valid,  since 
there  is  no  vested  right  In  the  modes  of  pro- 
cedure. Steinfeld  v.  Xielsen,  15  Ariz.  424, 
139  Pac.  879 ;  Roenfeldt  v.  St.  Louis,  etc.,  R. 
Co.,  180  Mo.  654,  79  S.  W.  706. 

Reversed  and  remanded,  with  dlrectloiiB  to 
grant  a  new  trial. 

ROSS,  C.  J.,  and  CDNMNGHAM,  J.,  con- 
cur. 


PEOPLE'S  NAT.  BANK  v.  TAYLOR. 
(No.  1462.) 

(Supreme  Court  of  Arizona.    June  2^  1915.) 

1.  Bills  AHn  Notes  «s>170— "Nbooiiablb 

Instbument"— What  is. 
A  note  payable  to  the  maker's  own  order 
in  a  specified  sum,  with  interest  and  reasonable 
attorney's  fee,  and  indorsed  by  the  maker  in 
blank,  is  a  negotiable  instrument. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  368;  Dea  Dig.  «s»170. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  N^tlatde  Instru- 
ment] 

2.  CoBPOBATioNs  ^=»80--Stooe  Subscbiption 

CONTBACTS— FbAUD. 

A  contract  to  subscribe  for  tlie  stock  of  a 
corporation,  induced  by  fraudulent  representa- 
tions of  the  value  of  the  assets  of  the  corpora- 
tion and  relied  on  by  the  subscriber,'  executing 
a  note  for  the  price,  may  be  resdnded  and  the 
note  repudiated  because  of  failure  of  considera- 
tion. 


[Ed.  Note.— For  other  cases,  see  CJorporations, 
enL  Dig.  H  '  " 

Dig.  «5»8a.. 


Cent  Dig.  H  244,  246-264,  1407,  1407^ ;  Dee. 


8.  CoBPOBATIONS  €=!>80— Stock  Subscbiption 
Co  NTBAOTs— Fraud, 

Evideuce  held  to  justify  a  finding  ttiat  one 
was  iuduced,  by  fraudulent  represcntationa  of 
the  value  of  the  assets  of  a  corporation,  to  sub- 
scribe for  stock  and  give  a  note  for  the  price. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
CenL  Dig.  «  244,  246-264,  1407.  14071^ ;  Dec. 
Dig.  «»S0.] 

4.  Bills  and  Notes  <8»625— Boldee  in  Due 
CouESE— Evidence. 

Evidence  held  not  to  show  that  tbe  holder 
of  a  note  or  some  person  imder  whom  he  claim- 
ed acquired  title  in  due  course,  as  required  by 
Negotiable  Instrument  I^aw  (Civ.  Code  1913, 
par.  4204),  to  authorize  a  recovery  against  the 
maker,  pleading  and  proving  failure  of  rajnsld- 
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Nation  and  fraud  Indadns  dia  laecatloa  of  the 

note. 

[Ed.  Note.— For  other  cases,  see  Billa  and 
Motes,  Gent.  Dig.  H  1832-18!t9;  Dec.  Dig.  «=» 

6.  Bnxs  AND  Notes  4=s>179— "Patabue  to 
Beabeb." 

A  note  parable  to  the  maker  and  indorsed 
br  him  in  blank,  whidi  indorsement  is  the  last 
one,  is  payable  to  bearer,  within  Negotiable  In- 
strnment  Law  (CSv.  Code  1913,  per.  4154,  sobd. 
5),  dedarins  that  an  instrament  is  payable  to 
bearer  when  the  only  or  last  indorsement  is 
an  indorsement  in  blank. 

[Ed.  Note.— For  other  casra,  see  Bills  and 
Notes,  Cent  Dig.  S  428;  Dec  Dig.  «=3l79.] 

6.  COBPOBATIONS  4»77— StOOK  SUBBOEIFTION 
GONTBACTB— PKBFOBICANCE. 

A  contract  to  subscribe  tot  stock  of  a  cor- 
pwatioo  is  not  performed  by  the  iasaance  of 
stock  of  a  snbseQuent  oorporwon,  aeqairfiif  the 
assets  of  the  former  corporation. 

[Ed.  Note.— For  other  eases,  see  Oorppratlons, 
Cent.  Dig.  M  210-212.  465;  Dig. 

«=»77.] 

Appeal  from  Saperior  Coxut,  Maricopa 
County ;  J.  0.  Phllllpa,  Judge. 

Action  by  the  People's  National  Bank 
against  George  Taylor.  From  a  Judgment 
for  defendant,  and  from  an  order  refusing 
a  new  trial,  plaintiff  appeals.  Affirmed. 

Chalmers  &  Kent,  of  ^oenix,  for  appel- 
lant Armstrong  &  Lewis  and  B.  L.  Moi^an, 
all  of  Phcenix,  for  appellee. 

CUNNINGHAM,  J.  The  appellant  com- 
menced this  action,  as  holder  of  a  note  made 
by  the  appellee  payable  to  his  own  order,  In 
the  sum  of  $2,000,  with  interest,  and  a  rea- 
sonable attorney's  fee,  and  Indorsed  by  the 
appellee  In  blank.  The  note  bears  the  in- 
dorsement in  blank  of  the  Western  Under- 
writing Company,  by  H.  J.  Adams,  secretary. 
The  plaintiff  alleges  that  it  came  lawfully  to 
the  possession  of  the  note  for  value,  before 
maturity,  alleging  that  the  sum  of  ¥140  has 
been  paid  on  account  of  interest,  and  de- 
mands Judgment  for  the  principal  sum  and 
for  interest  and  $200  as  a  reasonable  attor- 
ney's fee  for  collecting  the  same. 

The  answer  sets  forth  a  state  of  facts 
which,  if  established,  entitled  the  defendant 
to  Interpose  the  defense  of  absence  or  fail- 
ure of  consideration  and  pleaded  that  de- 
fense. The  answer  will  be  noticed  more  In 
detail  later  In  this  opinion.  A  trial  was  had 
to  the  court  without  a  jury,  which  resulted 
in  the  making  and  filing  1^  the  court  of  spe- 
cial findings  of  fact  and  conclusions  of  law, 
with  an  order  for  Judgment  in  favor  of  the 
defendant,  and  Judgment  was  entered  ac- 
cordingly. 

The  plaintiff  appeals  from  the  Judgment 
and  from  an  order  refusing  a  new  trial,  and 
as  grounds  for  reversal  It  assigns  error  In 
24  separate  paragraphs.  These  are  grouped 
by  appellant  Into  three  divisions,  or  groups, 
and  pres^ted  In  that  order.  The  first  divi- 
sion "relates  to  the  question  of  alleged  fraud, 
misrepresentation,  and  want  of  considera- 


tion" ;  the  second  «i«latea  to  tba  qneBtton  of 
the  reliance  of  the  defendant  Taylor  <n  the 
alleged  fraud  and  mtsrepreaentatf<m ;  and 
the  third  relates  to  the  question  of  notice  on 
the  part  of  tike  lAaintiff  of  the  alleged  Infirm- 
ities and  defects  of  title  in  the  note  sued  on. 

The  dedelve  qneation  la  the  anffldency  of 
Uie  evidence  to  sustain  the  findings  of  tact 
and  the  Judgment  All  other  questions  be* 
come  subordinate  Questions. 

[1]  The  note  set  forth  In  the  complaint  la 
a  negotiable  Instrument,  and  as  aach  it  haa 
all  the  protection  of  the  law  given  to  such 
instruments,  and  Is  ttierefOre  free  from  the 
defense  of  failure  of  ouulderation  pleaded, 
unless  the  defendant  first  shows  by  pleading 
and  thereafter  from  a  preponderance  of  the 
evldience,  to  the  satls£actl<»  of  the  court 
tiiat  the  title  of  some  holder  who  has  nego- 
tiated the  Instrument  was  defective,  then  the 
burdui  la  on  the  plaintiff  to  prove  that  It,  or 
some  person  under  whom  it  claims,  aoqolied 
the  title  as  a  holder  la  due  course.  Para- 
graph 4204.  Civil  Code  of  Ailaona  1918  (Ne- 
gotlable  Instrument  Iaw). 

[2]  In  Its  anawer  the  defendant  admits  dis 
making  of  ttie  note  set  fovth  In  ttie  com- 
plaint,  and  admits  that  he  indorsed  the  note 
in  blank  as  alibied,  and  avers  that  be  de- 
livered it  BO  Indorsed  to  O.  O.  Oarrett,  as  the 
agent  of  the  Western  Underwriting  Compa- 
ny, in  conalderatlat  ot  tiie  agreement  of  said 
company  to  Issue  and  deliver  to  defendant 
1,000  shares  of  its  capital  sto(^  and  not 
otherwise ;  and  said  note  was  procured  to  be 
made  and  delivered  by  the  false  and  teradn- 
lent  represmtattons  ot  tlie  said  company. 

The  representations  so  Inducing  the  mak- 
ing and  the  delivery  of  the  note  are  alleged 
to  have  been  the  fbllowing: 

"That  said  corporation  was  a  solvent,  pro^ 
perous,  going  concern  and  had  assets  conslsttna 
of  the  sto<^  of  other  corporations,  bonds,  ana 
mortgages,  of  the  actual  value  of  more  than 
$300,000;  and  bad  no  debts  or  liabilities,  and 
had  earned  and  was  then  earning,  in  the  legit- 
imate carrying  on  of  its  budness,  more  than  SO 
per  cent,  per  annum  upon  its  ca|»tal  stock  and 
upon  the  capital  stock  then  offered  to  this  de- 
fendant  as  a  conBiderati<»i  for  the  making  of 
said  note" 

—alleging  that  ail  of  the  said  Btat^nents 
and  representations  so  made  were  then  and 
there  false  and  untrue,  and  were  known  to 
said  corporation  to  be  false  and  untrue,  and 
they  were  made  for  the  purpose  of  Indndiis 
this  defendant  to  purchase  said  stock  and  to 
make,  execute,  and  deliver  his  said  note  in 
payment  therefor.  That  this  defendant  be* 
lieved  the  said  representations  to  be  trDe» 
and  was  deceived  thereby,  and.  In  ignorance 
of  the  fraud  and  falsity  thereol^  did  execute 
and  deliver  to  the  said  corporation  his  said 
note  as  aforesaid,  and  upon  no  other  or  fur- 
ther consideration  then  or  at  any  time  to 
him  paid  or  by  him  received. 

The  defendant  then  further  sets  forth 
that  the  Western  Underwriting  Company 
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"concealed  from  this  defendant  the  fact  tbat 
said  sale  of  ita  capital  stock  was  not  for  the 
ttse  and  benefit  of  said  corporation  and  to 
become  part  and  portion  of  Ita  capital  stock," 
bnt  defendant,  on  information  and  bell^, 
charges  the  fact  to  be  tbat  the  sale  was  be- 
ing made  "for  the  sole  use  and  benefit  of  one 
J.  K.  Tennant,  who  was  then  acting  as  the 
vice  president  and  manager  of  said  corpora- 
tion and  the  promoter  thereof.  •  •  • " 
All  of  which  plaintiff  was  Informed  and  knew 
when  it  took  the  note  from  tlie  Western 
Underwriting  Company. 

The  answer  In  brief  sets  forth  the  circum- 
stances nnder  which  the  note  was  made  and 
deliTered.  These  circumstances  fairly  show: 
That  the  defendant  agreed  to  snbscrlbe  for 
1,000  shares  of  the  capital  stock  of  the  West- 
em  Underwriting  Company,  and  pay  there- 
fore $2,000.  That  this  contract  was  brou^t 
about  by  Garrett,  as  the  agent  and  repre- 
sentatiTe  of  the  Western  Underwriting  Com- 
pany, for  and  In  behalf  of  that  company,  and 
through  false  and  fraudulent  representations. 
That  the  contract  so  Mitered  Into  is  a  con- 
tract of  subscription  for  stock  of  the  Under- 
writing Company;  It  agreeing  to  sell  de- 
fendant 1,000  shares  of  its  capital  stock  in 
conaideratloh  that  defendant  pay  therefor 
12,000,  payable  in  one  year,  as  evidenced  by 
the  note  In  suit  That,  pursuant  to  said 
agreement,  defendant,  believing  the  false 
and  fraudulent  representatloDs  to  be  true, 
and  In  Ignorance  of  the  said  fact  concealed, 
made,  executed,  and  delivered  the  said  note 
in  performance  of  said  agreement,  and  the 
Underwriting  Company  has  failed  to  Issue 
and  deliver  the  said  shares  of  stock  and  thus 
perform  Its  part  of  the  contract,  and  an  ac- 
count, and  for  the  reas(m  said  contract,  in 
pursuance  to  the  terms  of  which  tlie  note 
was  made  and  delivered,  was  void  for  the 
fraud  practiced,  the  defendant  rescinds  and' 
repudiates  the  same  and  repudiates  his  obli- 
gation and  promise  evidenced  by  the  said 
note,  the  conslderatlcm  for  the  note  Is  ab- 
sent or  has  Called,  and  the  title  in  the  Un- 
derwriting Company's  hands  was  defective. 

The  contract,  pursuant  to  the  terms  of 
which  the  note  was  made,  having  been  induc- 
ed by  fraud,  was  void,  and  the  promise  of 
the  Western  Underwriting  Company  to  Issue 
and  deliver  the  stock,  not  having  been  per- 
formed as  agreed,  could  be  repudiated  and 
rescinded  by  the  defendant,  and  bis  promise 
to  pay  ft>r  the  stock  withdrawn,  because  the 
note  was  i^ven  for  no  consideration. 

[S]  The  Western  Underwriting  Company's 
promise  to  deliver  stock  was  a  promise  to 
deliver  the  stock  of  a  corporation  aaxA  as 
represented,  and  such  representations,  being 
talae  and  untrue,  did*  not  constitute  such 
promise  as  detendant  relied  upon  aa  a  oon- 
slderatlim  for  his  promise  evidenced  by  the 
note  to  pay  <2,00a  The  stock  the  Under^ 
writing  CMDpany  actually  agreed  to  issue 
and  deliver  for  the  92.000  was  stock  of  a 
very  different  nature  from  Its  ato^  repre- 


senting assets  of  little  or  no  value.  Such 
stock  defendant  did  not  agree  to  buy  and  pay 
$2,000  for  as  the  purchase  price.  The  prom- 
ise made  hence  proved  to  be  no  promise; 
therefore  he  received  no  consideration  for 
bis  note.  The  Western  Underwriting  Com- 
pany's title  to  the  note,  having  been  acquir- 
ed through  its  fraud  and  deceit,  was  defec- 
tive and  void,  in  its  possession,  and  unen- 
forceable. Such  fact  having  been  shown  by 
the  defendant  In  his  answer,  the  burden  was 
upon  him  to  prove,  by  substantial  evidence, 
the  allegations  of  his  answer  setting  up 
fraud  In  the  agreement  aobBtantlallj  as  al- 
leged. 

In  support  of  such  allegations,  the  defend- 
ant offered  himself  aa  a  witness,  and  testi- 
fied. In  substance: 

Tbat  he  agreed  to  buy  1.000  shares  of  West- 
ern Underwriting  Company's  stock  upon  Mr. 
Garrett's  representations,  and  did  bay  said 
Btock  giving  the  note  in  suit  in  payment  there- 
for. That  Garrett  "told  me  that  they  had  a 
very  little  amount  of  tliis  stock  to  sell.  That 
the  stock  had  a  book  value  of  $5  per  share,  and 
that  the  stock  was  paying  dividends  of  20  i>er 
cent,  per  annum.  1  believed  what  be  told  me 
and  the  way  he  represented  the  stock  and  agreed 
to  take  1,000  shares.  •  •  •  Mr.  Garrett  said 
that  the  assets  of  the  company  were  about  hEdf 
a  million ;  I  don't  remember  the  ecact  amount 
That  the  company  was  in  good  condition  and 
was  actually  paying  5  per  cent  dividends  quar- 
terly and  continuous.  *  •  •  Mr.  Garrett  told 
me  the  stock  had  a  hocA  value  of  K  per  Aare, 
which  I  understood  to  mean  tbat  ue  stodt  was 
actually  worth  $5  per  share.  Book  value  I  un- 
dei'staad  to  be  by  their  own  books — the  books 
of  the  company.  He  said  the  stock  was  paying 
'JO  per  cent,  dividends  and  would  continue,  and 
that  the  assets  of  the  company  was  something 
over  a  half  million  dollars,  and  that  the  com- 
pany was  Id  good  omdltion." 

Wltneaa  HuUen,  a  witness  for  defnidant, 
brought  Taylor  and  Oarrett  togeUier  at  the 
time  the  transaction  was  had,  and  he  testi- 
fies: 

That  Garrett  "told  Taylor  about  the  affairs 
of  the  company — what  the  company  was  doing. 
He  said  the  company  was  in  excellent  circtint- 
stances.  I  think  he  used  a  paper  showing  the 
assets  of  the  company  to  be  over  a  half  mil- 
lion dollars ;  that  the  stock  had  been  taken  off* 
the  market ;  and,  in  order  to  advertise  the  mort- 
gage department  of  the  company,  they  Iiad  voted 
to  sell  another  100,000  shares  *  *  *  at  $2 
per  share.  He  said  Taylor  and  I  ooght  each  to 
take  1,000  alkares;  that  it  was  actually  worth 
$5  a  share,  and  would  soon  b«  taken  off  the  mar- 
ket." 

Garrett  denied  making  such  reiffeeenta- 
tlons,  and  testified  to  the  r^resentatUms  be 
claimed  to  have  made  at  the  time.  On  such 
conflicting  evidence  upon  that  question,  the 
court  finds  as  a  fhct  that  Oarrett  "repre- 
seuted  and  stated  to  the  defendant,  Taylor, 
that  said  corporation  was  solvent,  prosper- 
ous, a  going  concern,  and  bad  assets  tn  ex- 
cess 'Of  $600,000,  and  was  paying,  in  the 
carrying  on  of  its  business,  20  per  cent,  per 
annum  up<ni  its  capital  stock" ;  tbat  the 
stodt  then  had  a  "tx>ok  value  of  $5  per 
share;  and  tbat  Ute  purcbase  of  Its  stock 
was  a  splendid  investment,  and  tbat  one 
could  not  lose  by  purchasing  it."   Thus  the 
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repreaentfttlcnui  Claimed  aa  nntrae  were  ea- 
tabllabed  aa  actnally  bavlng  been  made  by 
Garrett 

Mr.  Edmonds,  cashier  of  plaintiff  bank, 
was  called  by  the  defendant  as  a  faoatlle  wit- 
ness, and  as  erldence  of  tbe  assets  of  the 
corporation  testified  that  he  wns  one  of  the 
organizers  of  the  Gallfomla  National  Life 
Insurance  Company;  that  be  had  full  knowl- 
edge of  the  contract  between  the  Life  Insur- 
ance Company  and  Tennant,  and  the  West- 
ern Underwriting  Company,  Tennant's  as- 
signee of  tbe  said  contract.  The  witness  was 
asked  the  question,  viz.: 

"So  you  had  full  knowledge  of  the  fact  that 
practically  the  whole  assets  of  the  Underwriting 
Company  was  the  Tennnnt  contract  with  the 
California  National  Life  Insurance  Company? 
Ans.  1  have  already  stated  that."  "The  value  of 
tbe  stock  was  baited  on  the  earning  capacity  of 
that  contract."  "I  knew  at  the  time  I  took  this 
QOte  of  Taylor's  all  these  facts.  I  knew  that 
thb  stock  was  being  sold  to  the  public  and 
notes  were  being  taken  for  the  sale  of  tbe 
stock.  In  this  case  I  knew  that  the  price  they 
were  selling  the  stock  for  was  double  par.  The 
par  value  of  the  stock  of  the  Underwriting  Gcmd- 
pany  was  f  1  a  share.  The  total  amount  of  au- 
thorised stock  was  fSOOtOOO." 

Tbe  amount  for  which  the  stock  was  au- 
thorized to  be  sold  was  "under  the  control  of 
a  board,  and  the  board  authorized  the  sale  of 
100,000  shares  over  and  above  what  was  giv- 
en Mr.  Tennant  for  his  contract."  He  was 
^ven  "100,000  shares  for  his  contract  and 
100,000  for  bis  services,  and  the  fact  that 
he  entered  into  the  contract  with  them  to 
remain  as  tbe  selling  agent  to  sell  the  life 
insurance  for  them  for  the  term  of  ten 
years."  Witness  knew  all  these  things  at 
the  time  he  took  the  Taylor  note,  and  he 
"knew  what  the  earning  capacity  under  that 
contract  was  at  that  time;  they  bad  demon- 
strated It."  From  tbe  evidence  it  appears: 
That  Tennant  organized  the  California  Na- 
tional life  Insurance  Company  authorized  to 
write  life  Insurance.  Tennant  was  its  pro- 
moter. He  took  a  contract  from  tbe  Life  In- 
surance Company,  by  which  he  was  given  tbe 
exclusive  right  to  act  as  its  agent  for  severEil 
states  for  a  period  of  years.  That  such  con- 
tract was  chiefly  valuable  as  an  asset  of  Ten- 
ant's personal  ability,  and,  according  to  Mr. 
Edmonds,  the  Western  Underwriting  Com- 
pany was  a  capitalization  of  that  ability. 
When  Tennant  assigned  his  rights  in  sucb  a 
contract  to  another,  tbe  Western  Underwrit- 
ing Company,  his  personality  which  constitut- 
ed tbe  chief  value,  not  being  transferable, 
deprived  the  contract  of  its  chief  value.  If 
Tennant's  abilities  as  the  managing  salesman 
of  life  Insurance  was  of  any  value  to  the 
business  of  the  Western  Underwriting  Com- 
pany, after  It  assumed  the  performance  of 
Ills  contract  with  the  California  National 
Life  Insurance  C<nupany,  such  abilities  re- 
mained valuable,  not  because  Tennant  had 
once  agreed  to  exert  such  abilities  in  consid- 
eration of  tbe  sole  right  to  sell  sucb  insur- 
ance for  a  number  of  years,  because,  when 
he  transferred  soch  contract  to  tbe  Western 


Underwriting  Oompany,  tt,  not  Tainant. 
thereafter  assnmed  to  exert  Its  lesoDToea  to 
accomplish  the  purpose  of  the  contract.  It 
it  received  any  benefits  fnnn  l^nanfs  abU- 
Ities  (if  his  abilities  became  thereafter  Tal- 
uable  assets),  they  became  snch  by  reason 
of  his  contract  agreement  or'  understanding ; 
the  contract  existing  between  the  Western 
Underwriting  Company  and  Tennant,  by 
which  he  agreed  to  serve  It  ten  years.  What- 
ever value  such  contract  had  as  a  right  to 
solidlt  and  make  contracts  of  insurance,  sucb 
value  would  depend  wholly  upon  the  profits 
of  tbe  business  actually  aocmlng  therefrom. 
The  value  of  such  an  asset  Is  wholly  specu- 
lative and  indeterminable  by  any  recognized 
rule  of  law.  The  evidence  fairly  discloses 
some  returns  from  sales  of  life  insurance, 
and  from  sales  of  stock  to  Tennant.  There 
is  some  evidence  tending  to  show  and  fairly 
showing  that  the  Western  Underwriting  Com- 
pany earned  $7S,000  profit,  presumably  from 
Tennant's  energies.  Assnming  that  iracta 
profit  was  earned  at  the  time  tbe  transaction 
was  made  with  Taylor,  and  the  corporation 
then  bad  sucb  sam  in  its  possession,  and 
earned  suffident  profits  to  pay  the  quarterly 
dividends  for  the  first  year  and  half  of  its 
existence,  and  pay  Its  incidental  business  ex- 
penses giving  the  corporation  tbe  benefit  of 
all  doubt,  but  no  witness  has  testified  to  such 
facts,  then  its  assets  consisted  of  the  con- 
tract with  the  Gallfomla  National  Life  In- 
sarance  Company  of  no  determinable  value, 
Its  contracts  with  Tennant  of  no  moxe  raloe. 
and  the  profits  earned  tbe  flrrt  seven  or  eight 
months  of  the  company's  existence,  vte^  $78,- 
000.  Thia  fails  very  far  short  of  $300,000 
to  $500,000.  There  appears  to  have  been  no 
mortgages,  no  stock  of  c^er  ctHporatlons. 
nor  money  or  bonds  when  the  resiresentatlonH 
were  made.  No  pretraise  of  such  assets  ap- 
pear from  the  evidence.  Such  a  representa- 
tion, if  made,  is  an  Indocement  to  the  pro- 
spective purcfaaaer  of  such  stock,  and  te  nn- 
tme,  but  its  falsity  Is  unknown  to  the  pro- 
spective purchaser,  and,  relying  on  the  state- 
ment as  true,  be  entera  Into  tbe  agreeaneot 
on  the  faith  of  sn<di  representation,  he  is 
deceived  and  wronged,  and  tbe  lav  reoogntk- 
es  bis  right  to  rescind  tbe  contract  made  bf 
him  on  tbe  fliitb  of  such  false  x^veaenta- 
tlons. 

The  other  representatUnu  made  of  divi- 
dends actually  paid  may  or  may  not  ha-ve 
been  true,  <]t  which  we  need  not  here  Inquire, 
as  tbe  finding  of  tbe  court  that  the  represen- 
tations made  Indudns  tbe  defendant  to  en- 
ter into  the  contract  were  false  and  nntrne 
Is  supported  by  substantial  evidence.  The 
effect  of  the  existence  of  such  fact  Is  to  en- 
title tbe  d^ndant  to  rescind  the  contract 
made,  and  recover  that  which  he  has  lost  by 
reason  of  snch  deceit.  In  this  case  he  gave 
bis  negotiable  promissory  note  to  tbe  West- 
em  Underwriting  Company,  by  which  he 
promised  to  pay  tbe  bearer  ^,000  12  moiitha 
after  date.   The  promise  was  void  i>a  ao- 
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count  of  the  fraud  imctlced  to  obtain  it 
The  title  of  tbe  Western  Underwrltliig  Com- 
pany to  the  note*  whUe  It  posBoned  such 
note,  was  defbctlTe  In  that  the  ncte  was  void 
for  fraud.  Under  paragraph  42M,  CItU 
Code  of  Arizona  1913  (Negotiable  Instrument 
Law),  the  defendant  having  shown  that  tbe 
title  of  the  Western  Underwriting  Company 
was  so  defectlT^  the  burden  was  shifted  to 
the  plalntifT,  as  the  holder  under  the  Western 
Underwriting  Company,  to  prove  Oiat  It,  or 
some  person  under  whom  It  claims,  acquired 
the  title  as  a  holder  In  due  course. 

[41  Assuming  sdch  burden,  the  plaintiff  In- 
troduced evidence  showing  that  it  acquired 
the  note  from  O.  O.  Garrett  on  the  ITth  day 
of  June,  1&12,  and  paid  Garrett  therefor  $2,- 
000,  less  a  discount.  That  Garrett  offered 
to  sell  to  it  the  note  on  the  6Ui,  7th,  or  8th 
day  of  June,  1912.  The  note  hears  date  of 
June  S.  1912. « 

Edmonds  for  plaintifl  testifled  that  he 
knew  that  Garrett  was  employed  by  the 
Western  Underwriting  Company  In  June, 
1912,  to  sell  iQEmrance  and  stock.  He  said: 

"J  am  perfectly  willing  to  state  that  the 
Western  Underwriting  Company  was  wing  our 
bank  with  permlBsioD.  Alter  this  stock  was 
sold  to  Taylor  in  June,  1912,  I  allowed  the 
Western  Underwriting  Company  to  use  our 
bonk  aa  a  reference.  I  was  fairiy  famiUar  with 
the  affairs  ot  the  Western  Underwriting  Com- 
pany at  that  time.  I  got  this  Taylor  note  m 
tbe  bank  June  17,  1912.  I  received  the  note 
from  Mr.  Garrett,  the  man  who  sold  the  stock. 
I  paid  Garrett  $2,000  for  the  note,  giving  aU 
the  money  to  Mr.  Garrett.  Garrett  claimed  to 
own  the  note.  His  indorsement  doesn't  appear 
on  the  note.  •  •  •  1  cannot  sUte  whether 
the  indorsement  of  the  Western  Underwriting 
Company  was  on  the  note  at  the  time  we  took 
it  in  the  bank  w  whether  he  pat  it  on  after- 
wards." 

On  examination  on  behalf  of  tbe  plaintifl 
he  said: 

"Mr.  Garrett  came  to  me  about  the  6th  or 
7tb  day  of  June,  1912,  and  said  that  he  had 
two  notes  which  he  bad  taken  for  the  sale  of 
stock  in  the  Western  Underwriting  Company 
from  two  men  who  were  residents  of  Arizona, 
engaged  in  business  in  that  state.  He  said  he 
desired  to  aell  these  notes  and  wanted  to  itnow 
if  our  bank  would  purchase  them.  I  told  him 
the  bank  would  not  purchase  them  for  two  rea- 
sons: In  the  first  place,  we  had  no  knowl- 
edge of  either  one  ot  the  makers,  and  tbe  fact 
that  they  were  regents  of  Arizona,  and  en- 
gaged In  business  in  that  state,  their  paper 
would  not  be  proper  paper  for  us  to  take,  and 
for  the  reason  that  they  were  too  far  out  or 
oar  district.  •  •  •  Then  he  told  me  both 
Mullen  and  Taylor  were  coming  down  to  a 
meeting  of  the  Western  Underwriting  Company 
to  be  held  the  following  week  and  wanted  to 
know  If  I  would  meet  them  and  investigate 
their  finanrial  standing  at  that  time,  and,  if  I 
found  out  satisfoctory,  if  I  would  purchase  the 
paper.  I  told  him  I.wonld.  »  •  *  I  purchas- 
ed the  Taylor  note.  It  was  Indorsed  by  him. 
I  am  not  sure  whether  there  was  any  indorse- 
ment except  the  indorsement  of  the  maker. 

•  «    « " 

Later  In  his  testimony  he  said: 
"Beside  the  indorsement  ot  the  maker,  the 
note  was  indorsed  by  the  Western  Underwriting 
Comoany.    1  found  this  out  at  the  time  the 
note   was  indorsed,   and  I  thought  it  over. 

•  «   •   I  know  jost  how  it  was  indorsed  and 


Jnst  when  It  was  indorsed  now.  When  Garrett 
presented  tbe  note  to  our  t>ank  after  I  teAA 
aim  in  my  conversation  with  Mr.  MuUen  I 
would  take  the  paper,  the  paper  was  not  in- 
dorsed, and  I  told  him  tbe  company  should  in- 
dorse the  note,  because  I  had  a  talk  with  the 
manager  of  the  company,  Mr.  Tennant.  I 
told  Mr.  Tennant  that  I  had  a  talk  with  Mr. 
Mullen  in  regard  to  this  paper,  and  that  I  was 
satisfied  it  was  Ewch  paper  aa  we  would  take. 
I  told  him  that  because  it  was  in  the  ordinary 
conversation  with  bim.  •  •  •  You  under- 
stand the  Western  Underwriting  Company  must 
have  received  some  of  the  proceeds  of  I3ie  pa- 
per from  their  agent  I  knew  tbe  company 
would  necessarily  have  the  prior  claim  to  any 
proceeds  from  the  notes  for  the  sale  of  stock 
their  agent  made.  I  knew  the  agent  would  have 
to  settle  with  the  company  for  the  i^ck  he 
sold." 

Mr.  Garrett  tetifled  lOiout  the  sale  of  the 
note  to  the  bank  when  the  sale  was  about  to 
be  <doaed,  after  Edmonds  lud  agreed  to  take 
the  note.  Witness  said: 

"So  he  made  out  tbe  ^p«TS  for  me,  but  he 
saw  the  Western  Underwriting  Company's  in- 
dorsement was  not  on  it,  and  he  wouldn't  take 
them  until  I  got  it.  He  telephoned  up  to  Mr. 
Adams,  and  told  Mm,  'Garrett  brought  these 
notes  down  here  without  the  indorsement  of 
the  company.'  Adams  said,  'I  will  indorse 
them.'  He  was  secretary  of  the  company.  I 
jumped  in  the  machine  and  went  np  town  and 
got  the  indorsements  on  them  and  brongbt  them 
down,  and  Mr.  Rdmonda  gave  me  credit  for  both 
Mr.  Taylor's  and  Mr.  Mullen's  notea" 

Hence  Garrett,  who  made  the  contract 
with  Taylor,  by  whldi  ^ylor  was  In  fact 
deceived  and  misled  Into  glvhig  this  note  to 
the  Western  Underwriting  Company,  was  the 
identical  person  from  whom  the  bank  claims 
to  have  received  the  note,  who  negotiated 
the  note  to  the  hank ;  and  Garrett's  evidence 
with  Edmonds*  evidence  of  the  traasaction 
will  easily  bear  the  inference  that  Garrett's 
authority  as  the  Western  Underwriting  Com- 
I>any's  agent  extended  to  the  right  to  nego- 
tiate notes  taken  by  him  for  the  sale  of 
stock,  and  the  transfer  of  the  note  by  Gar- 
rett to  the  bank  under  the  conditions  shown 
was  In  fact,  as  It  was  In  effect,  the  trauEifer 
of  the  note  by  the  Western  Underwriting 
Company,  through  Its  agent.  Otherwise  Mr. 
Edmonds,  acting  for  the  bank,  would  have 
required  Garrett's  indorsement  and  not  tbe 
indorsement  of  the  company.  Edmonds  tes- 
tifled that  he  knew  a  settlement  would  have 
to  be  made  with  the  Underwriting  Company 
by  Garrett  for  the  proceeds  of  the  sale ;  and 
Garrett  testifled  that  he  did  settle  the  matter 
with  the  Underwriting  Company  after  sell- 
ing the  note  to  the  bank.  Therefore  the  evi- 
dence does  not  bear  out  the  apparent  conten 
tion  of  the  plaintiff  that  it  took  the  note 
solely  upon  Garrett's  claim  of  ownership  of 
the  note,  but  that  it  took  the  note  upon  the 
Indorsement  of  the  Western  Underwriting 
Company,  together  with  the  knowledge  it 
possessed  of  Garrett's  right  to  deliver  the 
note  as  Its  agent 

[S]  The  note  being  payable  to  t>earer,  be- 
cause It  was  made  payable  to  the  maker  and 
indorsed  by  him  in  blank,  and  his  Indorse- 
ment in  blanJc  was  the  last  indorsement  (sub- 
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division  5  of  paragraph  4154,  Civil  Code 
1913),  and  being  in  the  possession  of  Gar- 
rett, without  the  bank's  knowledge  of  the 
Western  Underwriting  Company's  property  in 
snch  note.  It  could  safely  have  accepted  Gar- 
rett's apparent  title  by  such  possession,  and 
relied  thereon.  This  the  bank  refused  to  ac- 
cept and  rely  on,  but  required  Garrett  to 
get  the  Indorsement  of  the  Western  Under- 
writing Company,  before  taking  the  note. 
Edmonds  testified  he  did  not  know  why  Gar- 
rett^B  indorsement  was  not  required.  He  had 
foivotten,  perhaps,  for  the  time  being,  that 
ha  relied  (miy  on  the  indorsement  of  the  prin- 
cipal, and  did  not  require  the  Indorsement 
of  the  agent  also. 

The  idolntlff  failed  to  maintain  the  burden 
shifted  to  It  by  whldk  It  was  reqidred  to 
prove  that  It  w  some  person  under  whom  It 
idalms,  vis,,  Garrett  ^or  Wortem  Ui^erwrlt- 
ing  Company,  acquired  title  In  due  conrse,  as 
raqnlred  by  paragraph  4204,  Civil  Code  1913. 
The  evidence  fairly  shows,  as  we  have  seen, 
Uiat  the  Western  Underwriting  Conq^any  did 
not  acquire  tiUe  In  due  conrse^  and  that 
Garrett's  title  was  fairly  shown,  to  have  been 
acquired  with  full  knowledge  of  every  fact 
ctmuectsd  with  the  transaction  irtildi  the 
Western  Underwriting  Gomj^any  acquired  Its 
titl^  and  further  that  the  evidence  fairly 
shows  that  Gorrett^s  title  was  that  of  agent 
of  the  Western  Underwriting  Company,  and 
considered  mxSi  agmt  by  the  plointilt  at  the 
time  It  took  the  note. 

[I]  The  evidence  amply  sustains  the  Im- 
plied finding  that  the  note  In  suit  in  the 
hands  of  plaintiff  was  open  to  the  defense  of 
absence  or  failure  of  consideration.  That 
defense  was  prima  fa<de  made  out  by  evi- 
dence that  defendant  had  received  no  stock 
of  the  Western  Underwriting  Company.  This 
fact  was  virtually  and,  for  the  purposes  of 
this  cause,  effectually  admitted  by  plaintiff. 
Plaintiff,  without  pleading  a  tender  of  what 
It  claims  to  be  a  sufficient  performance,  offer- 
ed evidence  tending  to  prove  that  1,000  shares 
of  Western  Underwriting  &  Mortgage  Com- 
pany stock  was  Issued  to  defendant  on  June 
20,  1912,  and  placed  with  the  note  at  plain- 
tiff's bank.  This  was  no  performance  of  the 
agreement  betn-een  the  Underwriting  Com- 
pany and  defendant  made  on  June  3,  1912, 
Out  of  which  the  note  arose,  because  the 
Western  Underwriting  &  Mortgage  Company 
was  not  organized  until  June  11,  1912,  and, 
according  to  Edmcmds'  testimony,  the  West- 
ern Underwriting  Company  was  still  in  ex- 
istence at  the  time  of  the  trial,  bnt  the  Un- 
derwriting &  Mortgage  Company  had  acquir- 
ed all  its  assets.  Certainly  this  Is  no  reason 
why  the  old  company  did  not  receive  fair 
value  for  its  assets  from  the  new  company, 
and,  if  not,  the  management  of  the  new  com- 
pany could  not  substitute  Its  stock  for  the 
stock  of  the  (AA  comimny  in  performance  of 
the  old  company's  contract,  unless  the  other 


advise  contracting  party  so  ^reed,  and  ft 
Is  beyond  dispute,  so  far  as  this  record  goes, 
that  defendant  did  not  so  agree. 

The  evideuce  sustains  the  findings  and  tba 
Judgmmt  and  the  judgment  for  that  reason 
is  aflirmed.  Other  questions  raised  have 
be&i  ctmsldoKd,  but  would  in  no  manner 
change  the  result,  if  emmeous;  ther^ore 
no  good  cause  can  be  served  1^  a  dlscnsskn 
of  such  questions. 

Judgment  affirmed. 

BOSS(  0.  3^  and  FBAl^SI^,  eoncor. 


PEOPLE  V.  WIIiLIAMS.    (Or.  BT2.) 

(District  Ooort      Appeal,  First  District,  Cal- 
ifornia.  AprU  SO^  191ig 

1.  HouxciDB  «s>5— Cause  or  J>KATa  —  Sbo- 
ONDABT  Cause. 

Where  death  wa«  attributed  to  the  shock 
of  the  wound  inflicted  by  defendant  and  the 
shock  of  the  operation  necessary  to  remove  the 
bullet,  the  wound  was  the  primary  eaose,  and 
the  operation  only  an  immaterial  contributing 
factor,  and  evidence  that  deceased  would  have 
survived  the  shock  of  the  wound  is  ipwdTniasi- 
ble. 

[Ed.  Note.— For  other  cases,  see  Homieid^ 
Cent  Dig.  H  7-10;  Doe.  Dig.  «»6.] 

2.  OsnaNAX.  Law  «a>1170— Baehlebb  Eiboe 

-EEXCLuniHO  EviDBSGI  —  CnBE  Bt  SUBSE- 

qtiBHT  Admission. 

Error  in  excluding  a  eoaversatint  between 
accused  and  his  wife  as  to  her  relatious  with 
deceased  and  threats  by  deceased  against  ao- 
cuaed  was  harmless  where  the  witneae  subse- 
quently related  the  entire  conversatiui. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  S146-8168;  Dec  Dig.  «=» 
1170.] 

3.  Grimznai.  Law  ^»10S6— Appeal  —  Pbe- 
SBNTINQ  Questions  at  Tbial— Exokptioiv 
TO  Cbobs-Exakination. 

Accused  cannot  complain  of  the  admission 
of  testimony  by  his  wife  on  her  cross-examina- 
tion that  she  had  been  In  the  detention  home 
where  he  nmde  no  objection  to  that  qaeetion, 
though  he  did  object  to  the  subsequent  question 
whether  she  was  sent  there  by  accused,  and  that 
questicoi  was  immediately  withdrawn. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  1681-1640,  2689-2041;  Dec. 
Dig.  «!3»1086.T 

4.  Witnesses  ^=9268— Cross- Exauihatioh— 
BEPETTnow  or  DiBEOT  Testimont, 

Where  the  wife  of  accused  had  testifled  on 
direct  examination  that  she  had  trouble  with 
her  hnsband,  and  had  left  tiia  room  on  a  certain 
date,  a  question  on  cross-examination  calling  for 
a  repetitiwi  of  that  evidence  was  proper. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  8S1-M8^  860;  Dec.  Dig. 

5.  CsnnMAi.  Law  «=>69B%  New,  voL  17  Kw 
No.  Series— TBiAL—BxcEPriOR  OP  filviOBii<a 
— RutiNO  on  OBJKOnoNB. 

Whrae  deftadnnt  objected  to  a  qoeatitMi 
asked  his  witness  on  crosB-examination ,  and  the 
court  indicated  that  the  objection  was  well  tak- 
en, but  did  not  rule  directly  thereon,  and  the 
district  attorney  resumed  his  cross-examination 
along  other  lines,  defendant  cannot  complain, 
since  the  actbn  was  equivalent  to  a  formal  ml* 
log. 
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9.  CBnCIHAL  IiA.W  49577T— /TBUIr-REQUKST* 
ED  CBAROES. 

In  a  prcwecutioii  for  marder,  a  regneated 
liMtractioo  tliat  it  is  the  doty  oi  the  jury  to 
reeolve  the  evidence  on  a  tbecwr  or  hypotfaesu 
consistent  with  tbe  intentiona  of  the  defendant, 
Ib  obviously  erroneous. 

(Ed.  Note.— For  other  casea,  aee  Criminal 
Iaw,  Gent  Dig.  H  1878-1882;  Dec.  Dig. 
777J 

7.  OsnaifAi,  Law  «=»829— TuaIt- BjE^tviBr- 

ED  iKSTROCnONB— RsPETinOIf. 

Defendant's  requested  inatructiona  aa  to 
■elf-defense,  and  the  right  to  act  on  conununi- 
eated  threats,  were  prtraerly  refased,  where 
tiiey  were  covered,  in  ao  2ar  aa  eoraact,  by  the 
charge  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Crimioal 
Law,  Cent.  Dig.  }  2011 ;  Dec.  Dig.  ^829.] 

Apiieal  from  Superior  Court,  CUy  and 
County  of  San  Frandaco;  Frank  H.  Dunne. 
Judge. 

George  WUllama  waa  convicted  at  nrarder 
In  tbe  secfHicI  degree,  and  he  avpeala.  Af- 
firmed. 

Jos.  A.  Brown,  F.  D.  Brown,  and  Frank  J. 
Egan,  all  of  San  Francisco,  for  appellant. 
U.  S.  Webb,  Atty.  Oen.,  for  tbe  People. 

FEB  CURIAM.  The  defendant  In  tbla 
case  was  charged  with  tbe  crime  of  marder. 
Upon  bla  trial  be  was  convicted  of  mnrder 
In  tbe  second  d^ree  and  sentenced  to  20 
years  In  tbe  state  prison.  33ie  appeal  is 
from  tbe  Judgment  and  from  an  order  deny- 
ing a  new  trlaL 

[1]  Tbe  sufficiency  ot  tbe  evidence  to  sup- 
port the  verdict  and  Judgment  Is  not  chal- 
lenged.   It  sbcnild  be  noted,  bowevw,  that 
tbe  evidence  shows  that  a  bullet*  fired  from 
a  pi^l  In  the  band' of  the  defendant,  otter- 
ed the  body  of  tbe  deceased  "right  above  the 
collar  bme;  *  *  •  took  a  downward  and 
inward  course  penetrated  tbe  body  ot  tbe 
third  dorsal  vertebra;    •    *    •    cut  half 
tbe  cord  and  embedded  in  the  spinal  canal." 
Hie  Immediate  effect  of  tbe  wound  was  par- 
tial paralysis  of  the  body  of  tbe  deceased, 
and  an  operation  tot  tbe  removal  of  the  bul- 
let was  found  necessary.   The  locadon  of 
tbe  woimd,  and  the  course  and  effect  of  tbe 
ballet,  in  all  probability  would  have  caused 
death  even  if  septicemia  had  not  set  in. 
While  the  death  of  the  deceased  was  attrib- 
uted to  two  causes,  viz.,  tbe  abock  of  tbe 
wound  and  the  shock  of  the  operatlcm,  never- 
theless the  former  was  asserted  to  be  the 
inlnaary  cause,  and  the  latter  Is  only  an  Im- 
material contributing  factor.    Under  these 
circumstances  it  was  Immaterial  to  know, 
and  therefore  the  trial  court  rightfully  refus- 
ed to  permit  the  defendant  to  show,  whether 
or  not  the  deceased  would  have  survived  the 
shock  of  tbe  wound  In  the  absence  of  natu- 
rally resulting  complications.  People  v.  Lew- 
la,  124  OaL  561,  B7  Pac.  470,  46  L.  B.  A.  783. 

[2]  Tbe  wife  of  tbe  defendant  was  called 
and  sworn  as  a  witness  in  his  behalf.  Com- 
plaint Is  made  of  the  ruling  sustaining  an 
objection  to  a  question  propounded  to  her 


which  called  for  a  conversation  between  ber 
and  the  deceased,  had  shortly  before  the  com- 
mission ot  the  homicide.'  Conceding  that  the 
testimony  son^t  to  be  elicited  by  the  ques- 
tion was  admissible,  stUl  tbe  error,  If  any, 
in  the  ruling  complained  of  waa  rendered 
hamdess  by  the  fact  that  the  wHuess  was 
subsequently  permitted  to  narrate  the  con- 
veraatioo  called  for  by  the  question  objected 
to.  Tbe  wltnera  not  only  narrated  the  con- 
versatlon,  but  she  t(dd  In  detail  of  the  con- 
duct of  the  deceased  towards  her,  and  of  his 
threats  to  kill  her  husband,  the  defendant, 
In  the  event  of  tbe  latter  Interfering  with  the 
illicit  sexual  intercourse  which  had  been  car- 
ried on  between  tbe  witness  and  the  deceas- 
ed. All  that  the  defendant  desired  to  show 
In  that  behalf  was  ultimately  established  In 
evidence  by  tbe  testimony  of  the  witness  not- 
withstanding that  several  objections  to  that 
line  of  testimony  had  been  previously  sus- 
tained. This  being  so,  we  are  not  seriously 
Impressed  with  the  complaint  that  tbe  de- 
fendant was  not  permitted,  in  aid  of  bis  de- 
fense of  self-defense,  to  show  threats  of  the 
deceased,  which  It  was  claimed  had  been  com- 
municated to  the  defendant  prior  to  tbe  com- 
mission of  the  homicide, 

[3]  Upon  cross-examlnatl<Hi  this  witness 
was  asked  if  she  bad  been  in  tbe  deteaitloB 
home.  The  question  was  answered  without 
objection  in  the  afilrmatlve.  In  the  absence 
of  an  objection  the  defendant  will  not  now 
be  heard  to  complain  of  the  admission  of  this 
testimcmy.  True,  the  question  inmiedlately 
following,  "Were  yon  in  tbe  detention  home 
upon  your  husband's  complaint  •  ♦  ♦  ?" 
was  objected  to;  but  tbe  latter  question  was 
withdrawn  as  soon  as  tbe  objection  was 
made,  and  as  a  matter  of  course  the  objec- 
tlon  to  the  latter  qnestlm  cannot  now  be  re- 
sorted to  as  a  valid  objection  to  the  first 
questlcm. 

[4]  Upon  cross-examination  of  this  witness 
an  objection  by  the  defendant  to  the  qnes* 
tlon,  "You  had  trouble  with  your  husband 
on  the  81st  of  August  last  •  '  •  ♦  and  left 
his  room?**  was  overruled.  There  was  no 
error  In  the  ruling.  The  witness  upon  her 
examination  in  chief  had  testified  that  she 
had  had  trouble  with  her  husband,  the  de- 
fendant, and  had  left  his  room  on  or  about 
the  31st  day  of  August  The  question  ob* 
Jected  to  did  no  more  than  call  for  the  repe 
titlon  In  evidence  of  this  fact,  and  In  any 
event  it  was  legitimate  cross-wambuttlon. 

[S]  The  trial  couri  in  effect  sustained  an 
objection  to  the  question  as  to  whether  or 
not  the  witness  bad,  with  the  knowledge  of 
the  dd^endant,  associated  with  other  men 
than  the  deceased.  Without  directly  ruling 
upwi  the  objectitm.  interposed,  tbe  court  in- 
dicated that  the  objection  was  well  taken, 
and  without  receiving  an  answer  or  pursu- 
ing the  question  further  the  district  attorney 
continued  bis  cross-examination  along  other 
lines.  The  result  was  equivalent  to  a  formal 
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rnllng  sustaining  tbe  objection,  and  tbere- 
(Fore  the  defendant  b^s  no  just  cause  for  com- 
plaint In  this  particnlar. 

[8]  The  defendant  requested,  and  the  conit 
refnsed,  to  cha^e  the  Jury  that  It  was  the 
duty  of  the  Jury  "to  resolve  all  of  the  evi- 
dence In  this  case  upon  a  theory  or  hypothe- 
sis consistent  with  the  intentions  of  the  de- 
fendant. •  •  • "  Obviously  the  requested 
Instruction  did  not  state  the  law,  and  there- 
fore It  was  rightfully  refused. 

[7]  There  was  no  error  in  refusing  the  de- 
fendant's requested  Instruction  relating  to 
the  law  of  aelf-defenae,  and  the  right  of  the 
defendant  to  act  upon  communicated  threats. 
In  so  far  as  the  requested  instmctltm  correct- 
ly stated  the  law,  It  was  covered  by  the 
charge  of  the  court 

The  Judgment  and  order  appealed  from  are 
affirmed. 


PEOPLE  V.  MACK.   (Or.  569^ 

(Dlatrict  Court  of  Appeal,  First  District.  Cal- 
ifornia.   April  30,  1915.) 

1.  Cbxionai.  Law  «=»S29— Tbial— Rbqukot- 

ED    iNSTBDCnONB  — BBFBTJTIOH    OF  GlVKN 

Instbuction. 

The  refusal  of  reqaested  iDstrnctions,  the 
BubBtance  of  which  was  embodied  in  given  In- 
structions, which  fully  preserved  die  sabstantial 
rifhts  of  accused,  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2011 ;  Dec.  Dig.  «=s)829.] 

2.  Cbiuinal  Law  ®=>1122— Appeal— Queb- 
TI0R8  OoNsiDEBED— Refusal  of  Requested 

InSTBUCnONS— EVIDBNOB. 

The  refusal  of  inatructiona  nqneated  by  ac- 
cused, whidi  refer  to  the  tvidencei  cannot  be  re- 
viewed, where  the  evidence  was  not  brought  up 

on  BpENSal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2840-2945;  Dec.  Dig.  ^ 
1122.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Fnuudsco;  WlUlam  P.  Law- 
lot,  Judge. 

Charles  Mack  was  convicted  on  a  charge 
of  assault  with  Intent  to  commit  murder, 
and  he  appeals.  Affirmed. 

F.  J.  Murphy  and  Henry  G.  Tardy,  both 
of  Oakland,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  for  the  People. 

PER  CURIAM.  This  Is  an  appeal  from 
a  judgment  of  conviction  of  the  defendant 
upon  a  charge  of  assault  with  Intent  to  com- 
mit murder  and  from  an  order  dMiying  his 
motion  for  a  new  trial. 

The  appellant  having  presented  no  request 
for  the  transcription  of  the  evidence  taken 
In  the  trial  court,  and  no  such  transcription 
having  been  made,  or  filed  in  this  court,  the 
case  comes  beftwe  us  upon  the  Judgment  roll 
alone. 

[1]  The  appellant  relies  upon  certain  al- 
leged errors  of  the  trial  court  in  refusing  to 
^ve  certain  requested  Instructlona.  As  to 
some  of  these,  an  inspection  of  the  entire 


body  of  Instmcttons  given  by  the  court  OIb- 
closee  that  the  substance  of  these  rejected 
instructions  is  embodied  in  other  Instructloiis 
which  the  court  gave,  and  In  which  the  sab- 
stantial rights  of  the  defendant  are  as  fully 
preserved  as  they  would  have  been  it  his  re- 
quested lustnictions  had  been  given. 

[2]  As  to  certain  other  of  the  defendant's 
requested  Instructions,  th^  embody  refer- 
ences to  the  evidence,  and,  that  not  having 
been  presented  upon  this  appeal,  we  ate 
unable  to  say  whether  there  was  any  such 
evidence  as  would  have  oititled  the  defoid- 
ant  to  have  the  instructions  given.  We  find 
no  error  In  this  case  upon  the  face  of  flie 
record. 

The  Jadgmmt  anfl  order  are  »nirm^ 


STREET  et  aL  t.  HAZZABD  et  aL 
(av.  128T.) 

(District  Conrt  of  Appeal.  Third  District,  CkU- 
fomia.    AprU  27,  1915.) 

1.  MlNBB  ARD  MlITEBAUI  ^=>112— LiBirS  n» 

Labob— Statutobt  Pbovibions. 

The  presumption  created  bj  Godie  Civ. 
Proc  i  1183,  providing  that  every  person  in 
charge  of  aoy  mine  BhaO  be  held  to  be  the  agent 
of  the  owner,  is  rebuttable,  and  one  working 
in  a  mine  with  knowledge  that  the  owner  wiS 
not  be  UaUe  tor  his  compensation  ia  not  entitled 
to  a  lien'  on  the  property  on  any  theory  of 
agency. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
M^erals,  Ceat.  Dig.  H  233-236 ;  Dec.  Dig.  «=> 

2.  MiNBS  Altn  MlITEBAU  ^=>112— LSENB  FOB 

Labob— Statuiobt  Pbovibions. 

The  failure  of  an  owner  of  mining  pn^ierty 
to  file  for  record,  as  required  by  St  lOll,  p 
1318,  a  notice  disclaiming  liability  for  work  on 
the  property,  does  not  affect  a  workman  having 
actual  notice  of  the  fact  that  the  owner  would 
not  be  liable  tos  his  compensation, 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  £>eci  Dig. 

«=»112.1 

3.  MiNEB  AI70  Minerals  ^=»112 — LiKifs  roi 
Labob — Enfobceuent. 

A  miner  working  in  a  mine  and  hxAing  to 
one  having  an  <vtion  for  the  purchaae  of  the 
property  for  his  compensation  nuy  not  enforce 
a  lien  on  the  property  against  the  owner. 

[Ed.  Note. — E\>r  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  Si  283-2S5;  Dee.  Dig. 
«=»112.] 

4.  Mines  and  Minxbau  «=»117— LmifS— Ber- 
FOBCEiiEMT— "Final  Jcooubht"  —  Sitbsb- 

qUENT  JUDOHBNT. 

A  judgment  in  a  suit  to  enforce  a  lien  for 
work  on  mining  property,  which  adjudges  a  lien 
for  the  work  on  the  property  to  the  extent  of 
any  judgment  that  may  be  recovered  against 
the  employers  having  an  option  to  purchase  the 
property,  is  final,  and  a  subsequent  judgment  is 
a  nullity,  under  tbe  rule  that  there  can  be  bat 
one  final  judgment,  which  ends  the  salt  and 
Qnally  determines  the  rights  of  the  parties. 

[Ed.  Note.— For  other  cann,  see  Mines  and 
Minerals,  Cent  Dig.  S  239;  Dec  Dls.  «=»U7. 

For  other  defiDitions,  see  Words  and  Phiase^ 
First  and  Second  Series,  Final  Decree  or  Jadv> 
ment.] 
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5.  MijTze  Aifo  MmsAU  ^tlT— Luns— Bn- 
fo  eceuekt— J  u  D  G  UENT. 

A  judgment  in  a  suit  to  enforce  a  lien  for 
work  OB  minins  property  which  doe*  not  state 
the  amount  for  which  the  Hen  is  decreed  la  un- 
certain and  will  not  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
l!Unerak,  Cent  Dig.  |  289;  Dec  Dig.  «=>117.] 

Appeal  from  Superior  Court,  Plumas  Conn- 
cy;  J.  O.  Moncnr,  Judge. 

Action  by  J.  W.  Street  and  anoUier  agalnat 
Elizabeth  M.  Bazzard  and  otbera.  From  a 
Judgment  for  plaintiffa,  defendant  named 
appeals.  Reversed. 

Jj.  N.  Fetezv  of  QnbUT,  for  appellant.  ■  M. 
CL  Kerr,  of  Qnlner*  for  respondents. 

BUBNETT,  J.  It  waa  sUpnlated  at  the 
trial  that  all  of  the  allegations  oC  the  com- 
plaint and  all  the  affirmative  allegations  of 
appellanf B  answer  were  true.  The  fftcta 
thus  agreed  upon  are  as  follows:  The  Bush- 
man Mining  Company  Is  a  California  corpo- 
ration. Appellant,  EUzabeth  M.  Hassard,  is 
the  owner  or  rapateA  owner  of  a  certain  mln- 
ihg  claim  described  In  the  complaint,  and, 
on  the  7th  of  April,  19X0.  she  entered  Into  a 
certain  agreement  In  writing  with  one  Henry 
Adams  by  Tf rtoe  of  whldi  be  secared  a  work- 
ing bond  npon  said  premises  with  an  option 
to  purchase  the  sama  On  Octoba  7,  1911, 
said  Adams  assigned  said  coatract  to  the  said 
Bashman  Bfinlng  Company,  and  thereafter 
said  company  was  the  owner  of  said  bond 
and  option.  ThweaCter  said  company  au- 
thorised said  Adams  to  work  and  de7d<q> 
said  ndntng  clahn.  On  or  about  December  9. 
1911,  said  Adams  employed  plaintiff  3.  W. 
Street  to  work  In  and  about  said  dalm  as  an 
engineer,  and  i^reed  to  pay  blm  at  the  rate 
at  (2.00  per  day  and  board.  That  aaki  plaln- 
tlfl  ttiereupon  entered  upon  said  work  under 
said  contract  and  conUnued  tiU  be  had  earn- 
ed the  sum  of  f  116.25,  of  which  only  $10.80 
was  paid,  learlng  a  balance  due  of  fl06.4S 
after  deducting  ell  Jnst  elalms  and  offsets. 
On  the  29th  of  Febmary,  IdlS,  said  Street 
filed  In.  the  recorder's  office  a  notice  of  lien 
In  due  form  for  said  amount,  together  vith 
91.50  for  the  costs  of  verlflcatlon  and  filing 
of  the  sama 

On  or  about  December  29,  1911,  the  otiier 
plaintiff,  B.  W.  Qoodhne,  was  employed  by 
August  Goebel  as  foreman  for  said  Adams  to 
work  in  and  about  said  mining  dalm  as  a 
miner  for  the  sum  of  $2.40  per  day.  Under 
said  contract  Ooodhue  earned  $67^0,  ot 
whidt  no  part  has  ever  been  paid.  On  or 
aboufc  February  29,  1912,  said  Goodhue  filed 
in  tbe  recorder's  office  of  said  Plumas  county 
his  notice  of  lien  In  due  form  for  said 
amount  of  $67.10,  together  with  9L50  for  the 
ooaC  of  veilfication  and  ffilng  of  said  notice 
of  lien. 

On  or  about  the  *  *  *  day  of  June, 
1910.  and  within  ten  days  after  she  had  ob- 
tained Icnowledge  of  the  work  and  lat>or  in 
and  about  said  mining  claim  as  alleged  In  the 


complaint,  defendairt  BUzabeth  BL  Haasard 
gave  notice  that  she  would  not  be  responsible 
for  the  same,  by  posting  a  notice  in  writing 
to  that  effect  In  a  conapiciioufl  place  npon  the 
said  mining  claim,  which  said  notice  erer 
since  has  remained  and  now  remains  posted 
la  said  place  upon  said  mining  claim.  When 
each  of  said  plalntUEs  went  to  work  and  dur- 
ing all  the  time  he  was  at  work  on  said  prop- 
erty be  well  knew  of  said  notice  and  of  the 
interest  of  said  Adams  and  of  said  defendant 
ndnlnc  corporation  in  said  mining  claim,  and 
well  knew  that  said  Adams  and  said  miming 
corporation  were  alone  responsible  for  his 
claim  for  wages.  Each  of  said  plalntlffa  per- 
formed said  work  at  the  Instance  and  re- 
guest  and  upon  the  sole  credit  of  said  Adams 
or  said  defendant  oorporation.  and  each  of 
them  well  knew  at  the  time  he  commenced 
said  work  that, said  Elizabeth  M.  Hazzard 
would  not  be  responsible  for  bis  labor,  and 
well  knew  that  he  must  look  to  said  Henry 
Adams  or  said  defmdant  corporation  alone 
for  his  wages  during  and  at  all  times  he  was 
working. 

[1]  Upon  the  foregoing  stipulated  facts  it 
seems  clear  that  no  judgment  should  have 
been  rendered  against  appellant.  Either  of 
the  two  dicnmstances,  first,  that  respondents 
tiad  actual  notice  and  knowledge  that  appel- 
lant would  not  be  liable  for  their  compensa- 
tion, and,  second,  that  they  extended  credit 
entirely  and  exclusively  to  said  Adams  and 
said  mining  company,  Is  suQlcient  to  destroy 
the  fotindatlon  for  any  claim  against  appel- 
lant or  her  property. 

If  no  notice  had  been  given  to  respondents 
that  appellant  disclaimed  liability  for  the 
work,  the  presumption  would  be  indulged 
that  the  person  in  charge  of  the  mining  proi>- 
erty  was  the  agent  of  the  owner,  and,  if 
nothing  were  shown  to  the  contrary,  this 
would  be  equivalent  to  an  employment  by 
said  owner.  Section  1183  of  the  Code  of  Glv- 
11  Procedure  provides  ttiat: 

"Every  contractor,  subcontractor,  aoperin- 
tendent  or  other  person  having  charge  of  any 
mining  or  work  or  labor  performed  in  and  about 
such  mining  claim  or  claims  or  real  property 
worked  as  a  mine,  either  as  lessee  or  under  a 
working  bond  or  contract  theretm  shall  be  held 
to  be  the  agent  of  the  owner  for  the  purposes  of 
this  chapter." 

But  tUs  Is  a  diiq;>atable  presumption  and 
may  be  rebutted  and  overcome. 

"The  presumption  raised  by  section  1188  of 
the  Code  of  Civil  Procedure,  in  favor  of  one 
perfonning  labor  on  a  mining  claim,  tiiat  the 
person  having  charge  of  the  mining  was  the 
agent  of  the  owner,  may  be  rebutted ;  and  one 
doing  such  work,  with  knowledge'  that  the  pcr> 
son  having  charge  of  the  mining  did  not  own  the 
property,  and  waa  not  working  the  mine  as  the 
owner's  representative  is  not  entitled  to  a  Ueo 
thereon  on  any  theory  of  his  employer's  agency^" 
Jorgeoson  v.  DiUer,  U4  Cal.  491,  46  Pac.  610^ 
ti6  Am.  St.  Bep.  83. 

m  In  the  face  of  the  stipulation  as  to 
actual  notice  and  knowledge,  it  is  of  no  co^ 
sequence  ttiat  said  notice  given  by  the  own-. 
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er  wu  not  filed  fa  the  county  recorder's  of- 
fice. It  seems  that,  wbeo  the  notice  was 
posted  no  sach  regnlrement  was  found  In  the 
law,  but  In  1911  (Stats,  of  1911,  p.  1818)  the 
Legislature  added  the  proTislon  requiring  the 
owner  to  "file  tot  record  a  verified  copy  of 
said  notice  In  the  office  of  the  connty  re- 
corder of  the  said  county  In  which  said  prop- 
erty or  some  part  thereof  Is  situated."  The 
filing  coQld  have  been  of  no  possible  advan- 
tage to  respoDdenta,  since  Its  purpose  was 
entirely  accomplished  by  the  actual  knowl- 
edge that  they  had  of  the  facts  as  set  forth 
In  said  stipulation.  The  recording  of  the 
notice  la  undoubtedly  to  convey  to  the  per- 
sons performing  the  work  knowledge  of  the 
nonliability  of  the  owner.  In  the  present  In- 
stance, therefore,  it  would  have  added  noth- 
ing to  what  was  known  and  recognized  with- 
out it 

[S]  The  other  ctrcumstance  also  that  re- 
spondents knew  of  the  Interest  In  the  proper- 
ty o£  said  Adams  and  the  mining  corpora- 
tion, and  looked  entirely  to  them  for  their 
wages,  and  gave  no  credit  whatever  to  ap- 
pellant, would  seem  to  be  totally  Inconsistent 
with  any  theory  of  appellant's  liability.  The 
case  would  be  no  stronger  If  respondents  bad 
expressly  agreed  to  waive  any  claim  of  lien 
against  the  property  or  any  cause  of  action 
against  appellant,  as  their  contract,  In  effect, 
amounts  to  the  same  thing. 

"A  party  desiring  to  hold  and  enforce  a  lies 
upoa  the  property  -of  one  who  did  not  employ 
him  muBt  bring  his  case  clearly  within  the  terms 
of  the  Btatute.  The  lien  is  a  creation  of  the 
statute,  and  the  statute  creating  it  must  be  look- 
ed to  both  for  the  right  to  such  lien  and  the 
mode  by  which  it  may  be  enforced."  Spinney 
V.  Griffith,  98  Cal.  151,  82  Pac  974. 

"The  appellant,  in  its  answer,  alleged  that 
plaintiffs  well  knew  the  status  of  Pugb  and  his 
interest  under  the  contract,  and  that  with  such 
knowledge  they  worked  for  Pugb,  as  principal 
and  looked  to  him  for  their  wages.  This,  if 
true,  was  a  valid  defense,  and  raised  a  material 
issue.  Jurgenson  v.  Diller,  114  Cal.  492  [46 
Pac.  610,  55  Am.  St  Rep.  83] ;  Ayers  v.  Green 
Gold  M.  Co.,  116  Gal.  835  [48  Pac  221]:  Reese 
V.  Bald  Mountam,  etc  Min.  Ca,  183  GaL  290 
[65  Pac  578]." 

The  transcript  presents  a  rather  peculiar 
situation,  in  that  two  separate  Judgments 
appear  to  have  been  rendered  against  appel- 
lant 

[41  The  first  la  dated  March  6.  1914,  and 
recites: 

"It  is  ordered,  adjudged,  and  decreed  that 
plaintiffs  J.  W.  Street  and  R.  W.  Goodhue  have 
a  lien  for  work  and  labor  performed  on  the 
hereinafter  described  proper^,  and  said  lien 
shall  be  against  said  property  and  improvements 
to  the  extent  of  any  judgment  Uiat  may  be  re- 
covered in  this  action  against  defendants  Bush- 
man Mining  Company,  a  corporationj  and  Henry 
Adams,  as  may  be  found  due  said  plaintiffs 
from  said  defendants,  together  with  all  costs 
oJE  suit  in  this  action  or  to  be  hereafter  recov- 
ered herein." 

In  the  second  Judgment,  rendered  July  2, 
1914,  the  amount  found  due  the  plaintlffa  Is 
recited,  and  it  Is  directed  that  ttiey  "have  a 


lien  for  said  amounts  and  said  coats  on  the 
hereinafter  described  property." 

"There  can  be  but  one  final  judgment  in  an 
action,  and  that  is  oae  which  in  effect  end*  the 
suit  in  the  court  in  which  it  is  entered,  and 
finally  determines  the  rights  of  the  parties  in 
relation  to  the  matter  in  controversy.^*  Stock- 
ton, etc.,  Works  v.  Ins.  Co.,  98  Cal  S77,  33 
Pac  637. 

It  would  seon  that  the  Judgment  of  March 
.6th  was  a  final  determination  of  the  issues  u 
to  appellant,  and  the  second  Judgment,  hav- 
ing been  rendered  without  the  first  having 
been  set  aside.  Is  a  mere  nnlUtr.  In  WMte 
V.  White,  180  OaL  59»,  6S  Fae.  1068,  it  la 
said: 

"The  judgment  rendered  was  a  final  adjudi- 
cation of  the  rights  of  the  parties,  and  waa 
conclusive  not  only  as  to  tiie  ralief  granted,  bnt 
as  to  the  relief  denied  or  withheld.  Code  Civ. 
Proc  S  1908.  Upon  its  entry  the  jnrisdictioa 
of  the  court  over  the  subject-matter  of  the  suit 
and  the  parties  was  exhausted,  unless  {»:eserved 
in  the  mode  authorized  by  statute.  *  *  * 
After  final  judgment  any  furtiier  judgment,  or 
order  materially  varying  the  judgment  ia  & 
mere  nullity.  Barry  v.  Superior  Court,  91  OaL 
486  [27  Pac  763] ;  Hubbard  v.  Moss,  6S  Mo^ 
647;  Ross  r.  Boss,  83  Mo.  100." 

[6]  The  judgment  entered  March  6th,  it 
may  be  suggested,  la  voidable  for  the  reaatm, 
in  addition  to  what  has  already  been  stated^ 
that  it  lacks  the  essential  dement  of  tha 
amount  for  which  the  lien  Is  decreed.  It  ia 
manifestly  too  uncertain  in  that  respect  to 
be  enforced. 

The  appeal.  It  may  be  stated,  is  taken  from 
each  oC  said  purported  Judgments  and  the  or- 
der denying  aro^lant^  motion  for  a.  new 
trial. 

The  Judgments  and  order  an  levemd. 
We  concur:  CHIPMAN,  P.  J.;  HABT.  J. 


PEOPLE  V.  LEVEU    (Cr.  290.) 

(IMstrict  Court  of  Appeal,  Third  District^  Call- 
fomla.   Apra  26,  191S.) 

1.  HOUICIDB  ^SS4— MUBDEB  IN  SECOND  DK- 

QKEE— Sufficiency  of  Evidence. 

In  a  prosecution  for  murder,  evidence  held 
sufficient  to  support  finding  of  guilty  of  murder 

in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  HomicideL 
Cent.  Dig.  §S  533-538;  Dec  Dig.  «=»254.] 

2.  HoMiciDB  «=»21ff— Bnomro— DTura  I>bo- 

LABATION. 

The  dying  declaration  of  a  deceased  peraon, 
to  be  admisable  in  evidence,  must  relatja  to 
facts  and  not  to  mere  matter  of  opinion. 

[Ed.  Note.— For  other  cases,  see  Homi^SL 
Cent.  Dig.  Si  461-466;  Dec.  Dig.  «»210.] 

3.  HoiaciDB  4=9388— Afpbai>-Habhless  Sla- 
BOB— Dying  Declabation. 

Where  the  only  conclusion  to  be  drawn 
even  from  the  evidence  for  accused  waa  that 
the  murdered  man  was  not  to  blame  in  tlia 
quarrel,  the  admission  of  his  dying  dedaratkm 
to  that  effect  was  not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent.  Dig.  8§  709-713;  Dec.  Dig.  «=»338.] 
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4.  HoHxcioB  «s»2lO— B^rnnircv— Dnna  Dbo- 

UKATIOR  —  FOtJNDAnon  —  BXLOW  UT  AP- 

FBOACHiKo  Death. 

Where  tbe  deceased,  whom  defendant  had 
shot  fatally  in  the  back,  stated  three  times 
that  be  was  dying,  and  proof  thereof  was  made, 
proper  foundation  was  laid  for  the  introduc- 
tion of  his  dying  statement  as  the  dying  decla- 
ration of  a  deceased  person. 

[Ed.  NoM.— For  other  eases,  see  Homicide, 
Cent.  Dig.  {  457 ;  Dec.  Dig.  «=s216.] 

K.  HouiczDK  «=9217— ISnDKifog:— Dtino  Dbo- 

LABATION. 

Where  prosier  foundation  was  made  for  the 
admission  in  evidence  of  e  dying  declaration  by 
proof  that  the  deceased  had  been  aware  of  his 
approaching  death,  a  qaestion  to  the  witness  as 
to  what  conversation  he  bad  with  the  deceased 
after  he  said  he  was  dying,  was  not  improper  as 
calling  for  statements  made  out  of  the  presence 
of  the  defendant  or  as  calling  for  an  answer  em- 
bod3nng  Che  question  asked  of  the  deceased  by 
the  witness,  being  to  that  extent  a  self-serving 
declaration,  so  far  as  the  prosecution  was  con- 
cerned. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  462 ;  Dec.  Dig.  <@=^217.] 

6.  Cbiuihal  Law  «=»1044— Aj>FEAU— Advis- 
aioM  or  Btxdxnob— Nkoebsitt  vob  Objko- 
noH  Below. 

In  a  prosecation  for  murder,  where  the 
question  of  a  witness,  to  which  objectioa  was 
made,  seeking  to  elicit  deceased's  dying  dec- 
laration, was  proper,  but  the  answer  was  im- 
proper as  stating  such  decedent's  opinion  as  to 
whether  he  was  to  blame  in  the  quarrel,  no  mo- 
tion being  made  to  strike  out  the  answer  or  any 
portion  of  it,  defendant  could  not  complain 
on  appeal  of  its  admission. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  fiS  2672,  2674,  2075;  Dec.  Dig. 
«=>f044.J 

7.  Cbiiiinai.  LiAW  9e3»6t9  —  Gonraauon  ob 

STATEUENiy-VoLUnTABT  ChABACTES  —  SUF- 

FiciENCT  or  Evidence. 

In  a  prosecution  for  murder,  evidence  as 
to  tibe  Ti^ontary  character  of  a  atatement  of  de- 
fendant'a  to  the  district  aUomer  kHd  sufficient 
to  warrant  th«  ruling  of  the  court  admitting 
inch  statement. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  1163-1174;  Det  Dig. 
619.] 

8.  WlTHESSES  ®=>330— THIAL— EVIDENCB. 

In  a  prosecution  for  murder,  where  de- 
fendant at  the  time  of  the  shooting,  made  state- 
ments indicating  that  -deceased's  attentitxis  to 
hia  wife  were  the  cause  of  the  quarrel,  and 
where  defendant's  wife  testified  to  acts  of  fa- 
miliarity with  her  on  the  part  of  deceased,  and 
that  she  was  induced  to  leave  her  husband  by 
the  Bolidtations  of  deceased,  for  purposes  of 
impeachment  it  was  proper  to  cross-ezamine 
such  wife  as  to  the  truth  of  contradictory  state- 
ments she  had  made  as  to  the  familarities  and  as 
bearing  on  whether  she  had  told  her  husband 
at  all,  and  also  to  assail  her  testimony  that 
she  had  been  induced  to  leave  him  by  inquiries 
as  to  whether  she  had  not  declared  that  ^e 
left  on  account  of  bis  ill  treatment  of  her. 

[Gd.  Note.— For  other  cases,  see  Witnesses. 
Cent  XMg.  »  11(»-U08;  Dec.  Dig.  «=»83S^ 

Appeal  firom  Superior  Court,  Shasta  Ooon- 
tyi  W.  D.  mUotson,  Judge. 

3<am  M.  Lerel  was  convicted  ot  murder  la 
the  second  degree^  and  he  appeals.  Affirmed. 


BtaTnard  &  ramball  and  Osoar  Oeballe,  all 
of  Bedding,  for  ei^wllant  U.  a  Webb,  Atty. 
Gen.,  and  S.  COuu.  Jones,  Deputy  Atty.  Owl, 
tor  the  People. 

BmtNSTT,  J.  [1]  Defendant  was  con- 
victed ot  murder  In  the  Becond  degree,  and 
the  appeal  Is  from  the  judgment  and  the  or- 
der  denying  his  motion  for  a  new  trial.  The 
evidence  without  conflict  shows  a  deliberate, 
pTttueditated  murder,  and  defendant  was  for^ 
tunato  In  escaidng  a  verdict  for  the  higher 
oflfensew  Xhe  homidde  oecurred  at  Oie  hMue 
of  one  J.  K.  KtiOj,  about  three  miles  east  of 
Redding,  Shasta  county.  On  the  evening  of 
August,  1,  1914,  deceased  and  Mr.  and  Mrs. 
Kelly  were  engaged  In  conversation  on  the 
front  porcA  of  l^e  Kelly  home.  Hie  deceas- 
ed sat  in  ^  small  rocking  chair  at  the  soubh- 
east  corner  of  said  porch,  and  J.  K.  Kelly 
reclined  an  a  of  blankets  at  the  north- 
west comer  of  the  porclL  Until  a  few  min- 
utes before  the  kilUng,  Mrs.  Kelly  was  In  a 
hammock  which  was  bung  from  the  north- 
east to  the  southwest  comer  of  the  porch. 
About  9:30  o'clock  p.  m.  appellant  went  to  the 
Reid  ft  Adams  livery  stable  in  Redding  and 
asked  fbr  a  rig  to  go  to  Clear  Creek.  He 
cam^  however,  to  the  Kelly  home,  arriving 
about  midnight,  hitched  his  horse  in  fr<ait  of 
the  house,  and  approached  the  front  porch 
through  the  front  gate.  Deceased  was  still 
sitting  in  said  rocking  chair  and  J.  K.  Kelly 
reclining  on  said  roll  of  blankets.  What  then 
occurred  may  be  stated  in  the  language  of 
Kelly: 

"He  was  slnsing,  'Doodle,  doodle,  doodle, 
doodle,'  as  be  oftentimes  did  about  bia  comm(»i 
business.  He  came  up,  and  he  says,  'You  are  the 
man  X  am  after.'  Stepped  his  right  foot  onto 
the  porch,  and  says,  'I  will  let  you  know  that 
no  God  damned  son  of  a  bitch  of  a  dago  can 
step  between  me  and  my  wife;'  and  he  (Joseph 
Parenti,  the  deceased)  sat  pretty  quiet,  consid- 
ering the  £re,  and  at  that  time— about  that 
time,  be  made  scunething  like  such  a  motion  as 
this  (illustrating  by  arising  from  the  witness 
chair  and  extending  both  arms  out  in  front 
slightly  spread  apart)  towards  John  M.  I^vel. 
And  be  then  drew  right  back  and  the  firing 
commenced,  and  then  be  was  on  the  run,  really, 
and  two  raots  were  fired  there,  and  he  really 
was  on  the  run  at  the  time.  It  was  aU  over 
instantaneous.  Q,  In  what  direction  did  the 
deceased,  Joseph  Parenti,  reach  out  his  hands, 
as  you  have  illustrated?  A.  Well,  right  over  the 
hammock  towards  John  M.  LeveL  Q.  Did  the 
deceased  place  bis  hands  upon  or  reach  the  de- 
fendant, John  M.  Level?  A.  I  don't  think 
that  be  reached  him.  It  was  quite  a  distance 
across  there,  and  that  I  couldn't  positively  say 
that  he  reached  him  or  not  but,  If  he  didn't  he 
was  close  to  him.  Q.  And  after  the  deceased, 
Joseph  Parenti,  reached  as  you  have  illustrated, 
towards  tbe  defendant,  John  H.  Level,  what  did 
he  next  do?  A.  The  deceased?  g.  Yea.  A. 
He  ran  and  disappeared  through  the  front  door, 
there,  Into  the  dining  room." 

It  appears  further  that  appellant  crawl- 
ed nndw  the  hammodc  aod  followed  deceas- 
ed; and,  as  he  was  pursuing,  he  said:  "I 
will  have  you  yet,  you  son  of  a  bitch  of  a 
dago;  I  wlU  kill  you  j-eL"   Appellant  stop- 
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ped  at  the  door  of  the  front  bedroom,  pn&hed 
It  open,  knocking  a  lamp  out  of  the  hand  of 
Mrs.  Kelly,  and  saying,  "Is  the  son  of  a  bitch 
Id  here?"  He  then  continued  the  dsiase 
through  the  honse  to  Uie  rear,  and  Mr.  and 
Mrs.  Kelly  heard  another  shot  fired.  Apiwl- 
lant  returned  to  the  house  and  said  to  Mr. 
Kelly,  "Come  and  see  wl^t  I  have  done." 
Kelly  went  Into  the  field  and  found  Parentl 
about  270  feet  from  a  side  gate  tn  the  fence 
between  the  yard  and  said  field.  Parentl 
was  on  his  hands  and  knees  and  was  in  a 
dying  condltloa  He  was  shot  in  the  back; 
the  bullet  having  entered  about  three  Inchea 
to  the  right  of  the  spine  and  producing  a 
wound  necessarily  fatal.  There  is  not  found 
In  the  record  the  shadow  of  Justification  or 
excuse  for  the  homicide.  Bven  defendant's 
explanatlm  of  the  affair  affords  no  substan- 
tial support  to  any  valid  claim  of  self-de- 
fense, and  it  was  not  even  pretended  that  he 
was  insane.  In  his  statem^t  made  after  hla 
urest  to  the  district  attorney  be  det^res: 

That  be  went  to  Kelly's  to  warn  deceased  not 
to  interfere  with  appellaut's  family,  and  he 
fouud  deceased  sitting  on  the  porc»i,  and  "I 
says,  'You  are  the  man  I  want.'  1  says,  'I 
want  to  inform  yon  not  to  come  between  me  and 
my  wife.*  So  I  says,  *If  you  see  bw,  d<m*t 
speak  to  her'  I  says,  'If  you  do  I  will  follow 
you  to  the  end  of  the  world,  or  get  you.*  So  he 
got  indignant.  He  says  be  does  as  he  God 
damned  please  to  do.  I  says:  'Don't  get  excit- 
ed ;  don't  open  your  head  bx  I  will  blow  it  off. 
You  have  interfered  as  far  as  I  am  going  to 
bear.*  He  jumped  up  and  got  a  chair  and  X 
shot  at  him.  Mr.  Chenoweth:  How  many 
times?  Mr.  Level:  Three.  Mr.  Chenoweth: 
Three  times  on  the  front  porch?  Mr.  Level: 
He  went  through  the  sitting  room.  I  shot.  So 
I  run  out  the  back.  He  was  as  far  as  from 
here  to  the  street.  I  shot  at  him  the  third  time. 
He  went  through  the  house,  out  the  back  door, 
out  the  side  gate  east  of  the  hcnbe.  ja^t  ran 
south  down  the  fence  to  the  field.  I  followed 
bim  to  the  gate  and  fired  at  him.  Mr.  CUeno- 
wetb:  Did  yon  see  him  drop?  Mr.  Level:  He 
staggered  and  fell  on  the— up  on  the  fence.  I 
walked  up  within  40  feet,  and  he  was  groaning. 
X  turned  and  went  to  the  house.  Mr.  Cheno- 
weth: He  was  running  when  you  shot  the  last 
time?  Mr.  I^vel:  Yes,  ^r.  Mr.  Chenoweth: 
From  you?    Mr.  liCvel;  Yes,  sir." 

Comment  on  the  foregoing  Is  not  called  for. 
It  may  be  said,  however,  that  as  to  the  chair 
he  was  contradicted  by  the  testimony  of  Mr. 
and  Mrs.  Kelly ;  the  latter  stating  that,  when 
she  went  out  on  the  porch  immediately  after 
the  shooting,  she  noticed  the  condition  and 
position  of  the  rocking  chair  In  which  de- 
ceased bad  been  sitting,  and  that  the  chair 
remained  in  its  same  position  on  the  soutb- 
east  comer  of  the  porch  with  the  cushion  in 
the  seat  and  deceased's  hat  was  banging  on 
the  back.  From  this,  of  course,  the  Inference 
would  follow  that  deceased  bad  not  picked 
up  the  chair  or  disturbed  It,  as  claimed  by 
appellant  But,  according  to  his  own  state- 
ment, it  is  manifest  that  the  episode  of  the 
chair  furnished  no  justification  for  the  sut>- 
sequent  pursuit  and  killing  of  deceased. 

We  have,  therefore,  a  case  of  sncb  clear 
and  convincing  proof  of  murder  that  It  Is 
Impossible  to  concave  ct  an  Intelllgentp  fair- 
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minded  Jury  granting  any  greater  favcfftothe 
defendant  Uian  rtnrting  him  guilty  of  moider 
in  the  second  degree.  With  the  foregoing  in 
view,  we  might  with  propriety  dismiss  the 
various  assignments  of  error  with  the  gener- 
al observation  that  they  should  be  disregard- 
ed as  not  affecting  app^ant  prejudidall?. 
Indeed,  no  case  could  be  presented  calling 
more  persuasively  for  the  application  of  the 
principle  embodied  in  the  recent  amendment 
(section  4^,  art  6)  to  the  Constitution. 
However,  we  may  express  our  opini<m  some- 
what sententlously  as  to  these  assignments  <tf 
error. 

[1,  S]  The  court  gave  this  Instractlon: 
"If  you  believe  from  evidence  that  die  de- 
ceased, after  he  was  shot,  made  a  statenent  u 
to  who  shot  him,  and  under  what  circumstancca 
the  shot  was  fired,  and  that  at  the  time  he  made 
such  statement  he  believed  he  would  die  from 
tlie  effects  of  said  shot  and  entertelned  no  hops 
of  recovery,  then  you  will  give  sneh  statement, 
if  provoi,  as  mneh  weight  as  if  he  were  Antj 
sworn,  present,  and  testify  leg  in  the  case.** 

The  objection  is  that: 

"This  instruction  was  not  applicable  to  tbe 
facts.  Deceased  did  not  speak  of  the  circnm- 
stances  under  which  the  shot  was  fired.  Deceas- 
ed said  he  was  not  to  blame.  The  instmctiw 
In  effect  directed  the  Jury  to  give  as  much 
weight  to  the  dying  declaration  of  deceased  that 
he  was  not  to  blame,  if  proven,  as  if  deceased 
were  duly  swotu,  present,  and  testifjing  in  the 
case.  If  deceased  had  been  duly  sworn,  present, 
and  testifying  in  the  case,  h*  would  not  ban 
been  permitted  to  express  tiie  opinion  tiiat  he 
was  not  to  blame^" 

It  Is  claimed,  ana  Justly  so,  that  dedaia- 
tions  of  a  decreed  person,  to  be  admlsalMe 
in  evidence,  most  relate  to  facts  and  not  to 
mere  matters  of  opbiion.  People  v.  Taylor,  80 
CaU  640.  Appdlant  l8  right  in  Us  statMnent 
of  tlw  i^incbile  of  law  and  in  Ills  contoitlon 
that  the  InstmctlMi  "was  not  apiilicable  to 
the  facta."  Bot,  as  already  has  ^)peaTed, 
there  was  no  room  for  any  difference  of  amn- 
ion aa  to  who  waa  to  blame  for  the  homidde- 
Hie  Jury  most  neceaaarlly  have  reuhed  tbe 
condnsion  that  deceased  was  not  to  blame  if 
they  had  not  been  bo  instrocted  or  If  said 
oi^on  bad  not  been  receired  In  eridencfe 
In  other  words,  there  was  an.  irrelevant  dec- 
laration of  a  principle  of  law  tliat  did  not 
injure  and  could  not  posaibiy  have  injured  | 
appellant  I 

[4-I1  Aa  to  ttie  Introduction  of  said  <q)biloa 
In  evidence,  we  may  mention  the  fact  that 
Mr.  Kelly  testified  that  Mr.  Parentl  said  as 
many  as  three  tlm^  tliat  he  was  dying.  Con- 
sidering this  and  Uie  nature  of  his  wound, 
there  can  be  no  doubt  that  tbe  iHcopw  Ions- 
datlon  was  laid  for  tbe  intaraductiou  <tf  his  j 
dying  statement   Then  the  record  proceeds: 

"Mr.  Chenoweth:  Kow,  Mr.  Kelly,  after  the  ' 
remarlc  or  remarks  were  made  by  the  deceased, 
Joseph  Parenti,  that  he  was  dying,  did  you  hare 
any  conversation  with  him  with  reference  to 
the  shooUng?    A.  I  did.    Q.  What  was  Itr 

To  this  objection  was  made  on  tbe  ground 
tbat  no  foundation  bad  been  laid ;  that  It 
was  made  without  the  presence  of  tbe  de- 
fendant ;  and  that  it  onbodied  0ie  qjsVtUn 
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asked  b7  tbe  wllnesa  ot  ttw  deceased  and  to 
that  extent  was  a  EwU-aerrlng  declaration,  aa 
for  as  the  prosecution  was  concerned.  It  Is 
clear  that  the  objectioa  was  properly  over- 
mled,  and  the  court  did  not  err  in  allowing 
the  witness  to  answer.  The  witness  rolled: 
"I  asked  him  If  he  bad  any  feelings,  anyway 
in  the  world  that  he  was  to  blame  for  that 
matter,  for  that  case  ot  shooting.  He  says,  'Oh, 
no ;  no.' " 

No  motion  was  made  to  strike  out  the  an- 
swer or  any  portion  of  It,  and  it  Is  too  late 
for  appellant  to  complain  of  It.  It  presents 
the  Instance  of  an  objectionable  answer  to 
an  unobjectionable  qnestlon,  but  appellant 
seems  to  have  been  satisfied  to  let  It  stand. 

[7]  The  admissibility  of  said  statement  of 
appellant  made  to  the  district  attorney  is 
questioned  on  the  ground  that  it  was  not 
shown  to  have  be^  made  freely  and  volun- 
tarily. As  to  this  we  ttilnk,  however,  that 
the  preltminary  proof  was  sufficient  to  war- 
rant the  ruling  of  the  court.  The  dlatrict  at- 
torney testified  as  to  the  interview: 

"I  simply  introduced  myself  to  the  defendant, 
bdd  him  uiat  I  was  the  district  attorney,  and 
that  I  came  to  interview  him  if  he  desired  to 
make  a  statement,  and  he  started  in  immediately 
to  tell  me  a  vendoc  of  the  shooting,  and  after 
he  bad  proceeded  a  short  ways  I  had  him  stop, 
and  went  out  into  the  sheriS's  office,  and  whetu- 

Miss  Scamman  had  come  with  me,  or  wheth- 
er aha  had  just  arrived  at  that  timie,  I  called 
ber  in  and  had  the  statement  taken  down." 

Hiss  Scanunan,  the  stenographer,  testified 
that  she  took  down  everything  that  was  said, 
and  we  may  remark  that  nothing  appears 
therein  to  indicate  in  the  subtest  d^ree 
that  the  statement  of  defendant  was  other 
than  entirely  voluntary.  There  was  no  evi- 
dence of  threats,  promises,  duress,  or  coer- 
cion, and  it  appears  that  the  district  attor- 
ney acted  in  the  utmost  good  faith  and  was 
careful  to  take  no  undue  advantage  of  de- 
fendant It  Is  suggested  that  the  sheriff  ot 
jailer  may  have  brought  improper  Influence 
to  bear  upon  the  defendant  to  Induce  him  to 
make  the  statement,  but  nothing  of  the  kind 
appears,  and  the  prosecution  was  not  re- 
quired  to  go  further  to  show  the  voluntary 
i^racter  of  the  conversation.  Of  course^ 
tbere  was  nothing  to  prevent  the  defendant 
itim  interrogating  these  officers  as  to  the 
matter,  but  presumably  he  was  satisfied  to 
forego  the  privilege 

[S]  There  Is  some  discussion  as  to  the  pro- 
priety of  certain  questions  asked  of  Mrs.  Lev- 
el on  cross-examination,  but  It  Is  not  appar- 
ent that  any  error  was  committed  therein. 
On  direct  examination  she  had  testified  to 
acts  of  familiarity  with  her  on  the  part  of 
defendant,  and  It  was  surely  permissible  for 
the  district  attorney  to  interrogate  her  as  to 
contradictory  statements  that  she  had  previ- 
oosly  made  on  the  subject  It  is  the  claim 
appellant  that  the  only  purpose  of  the  direct 
eaminatlon  was  to  disclose  the  fact  that  she 
had  complained  to  her  husband  about  her 


treatment  by  deceased,  thereby  to  account 
for  the  distraught  condition  of  defendant's 
mind.  The  Inquiry,  however,  extended  to  the 
truth  of  the  statements  that  slie  claimed  to 
have  made  to  appellant,  and  to  this  it  was 
manifestly  proper  to  address  the  cross-exam* 
Ination.  It  would  also  be  pr<^r  to  test  the 
truthfulness  of  the  declared  statements  as 
affecting  the  probability  of  whether  she  had 
such  communication  with  her  husband  at  all. 

likewise,  the  witness  having  virtually  tes- 
Ufled  that  she  was  Induced  to  leave  her  hus- 
band by  the  solicitations  and  Importunities 
of  deceased,  it  was  open  to  the  prosecution  to 
assail  the  credit  of  this  statement  by  inquiry 
as  to  whether  she  had  not  declared  that  she 
left  on  account  of  the  ill  treatment  of  her 
husband. 

But,  as  already  stated,  no  court  would  be 
justified  In  reversing  the  case,  even  if  con- 
vinced tbat  error  was  committed  In  each  of 
the  tnstances  referred  to. 

The  judgment  and  order  are  affirmed. 

We  ooncor:  CHIPMAN,  P.  J.;  HABT,  J. 


DIETZ  y.    SOOm  et  at    (Qv.  1601.) 

(District  Court  of  Appeal,  First  District.  Cali- 
fornia.  May  4.  1815.) 

L  Appeal  and  Ebbob  ^=872  —  Judqkeht 
Roll— Uncertified  Intkbmediate  Obdebs. 
Where,  on  appeal  irom  a  judgment  fore- 
closing a  mortgage,  the  elerk  certified  a  record 
purportini;  to  contain  intermediate  orders  of  the 
trial  court  a  paper  writing,  signed  by  the  de- 
fendants, declaring  and  notifying  the  commis- 
sioners, ^pointed  to  make  foreclosure  aaie, 
that  the  premises,  hy  virtue  of  a  homestead, 
were  exempt  from  execution  to  a  certain 
amount,  and  another  paper  writing,  filed  with 
the  clerk  subsequent  to  the  entry  of  judgment 
setting  forth  objections  to  the  judgment  and 
demanding  that  it  be  dismissed  for  such  reasons, 
such  Intermediate  orders  and  papers  were  not 
part  of  the  judgment  roll,  and,  as  their  integrity 
and  purpose  were  not  certified  by  the  trial 
judge,  could  not  be  coosidered  by  the  appellate 
court 

[Ed.  Note.—For  other  casra,  see  Appeal  and 
Error,  Cent  Dig.  U  8513-3521 j  Dec.  Dig.  «s» 
872.] 

2.  Appeal  and  Ebbob  «=9671— Appeal  ow 
Judgment  Boix. 

Where  the  record  on  appeal  did  not  set 
out  or  purport  to  set  out  the  evidence,  the  ap- 
peal was  simply  on  the  judgment  roll,  and  the 
court  could  oonuder  only  the  papers  and  records 
constituting  such  roIL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2867-28^;  Dec  Dig.  «s» 
671.] 

3.  Appeal  and  E^kbob  «ss907  —  Pbesuicp- 
TioNS — Evidence  Supfobtino  Findinos. 

Where  the  findings  below  sustained  the 
judgment  in  the  absence  of  a  record  showing 
the  evidence,  it  was  to  be  preanmed  on  appeal 
that  the  evidence  anpiK»ted  the  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2899,  2911-2915.  2916. 
3673.  3674,  3676.  3678;  Dec.  Dig.  «E=»907.] 
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Appeal  from  Sapezior  Court,  Gltr  and 
County  of  San  Fianclaco;  Frank  J.  Unras- 

ky,  Judge. 

,  AcUon  by  John  Dletz  against  John  Scott 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

Wm.  P.  Rose^  of  San  Francisco,  for  appel- 
lants. Perry  ft  Bailey,  of  San  Francisco,  for 

respcmdent 

PES  CURIAM.  This  is  an  appeal  from  a 
Judgment  foreclosing  a  mortgage.  The  ap- 
peal purports  to  be  taken  under  the  new  or 
altematlTe  -method  prescribed  by  sections 
953a  et  acq.  of  the  Code  of  OMl  Procedure, 
but  the  notice  required  by  that  section  was 
not  given  to  the  clerk  of  the  court;  below,  re- 
questing the  preparation  of  such  portions  of 
the  record  as  the  deftodants  desired  to  use 
upon  the  appeal.  19ie  clerk,  however,  pre- 
pared and  certified  to  a  record  wfatcta  par^ 
ports  to  contain  the  indgmoit  roll,  several 
intermediate  orders  made  by  tbe  trial  court, 
a  paper  writing  signed  by  the  defendants, 
declaring  and  notifying  the  comml  sad  oner  ap- 
ptrinted  to  make  the  foreclosure  sale  that  the 
mort^ged  premises  were  try  virtue  of  a  pre- 
existing homestead  exempt  from  execution  to 
the  extent  of  $S,000,  and  another  paper  writ- 
ing, filed  with  the  cleife  suhsequoit  to  the 
taatty  ot  the  Judgment,  setting  forth  nu- 
merous objections  to  the  Judgment,  and  de- 
manding that  the  Judgment  be  dlsmlieed  for 
the  reasons  stated  in  the  objections. 

[1]  The  intermediate  orders  and  the  pa- 
pers referred  to  are  clearly  no  part  of  the 
Judgment  roll,  and,  as  their  integrity  and 
purpose  have  not  been  certified  to  by  the  trial 
Judge,  cannot  be  considered  here.  Totten  r. 
Barlow,  165  Cal.  878, 132  Pac.  749. 

[2]  The  record  before  us  does  not  set  out 
nor  purport  to  set  out)  the  evidence  adduced 
at  the  trial ;  and,  aa  was  said  in  the  case  of 
Totten  V.  Barlow,  supra : 

"We  have  therefore  simply  an  appeal  upon 
the  Judgment  roll,  and  can  consider  only  the 
oapers  and  records  constituting  such  roll" 

[S]  Apparently  the  several  points  attempt- 
*d  to  be  made  In  the  support  of  the  appeal 
relate  solely  to  the  sufficiency  of  the  evidence 
to  sustain  the  findings  and  Judgment  made 
by  the  lower  court  The  findings  of  the  court, 
however,  sustain  the  Judgment;  and  In  the 
absence  of  a  record  showing  the  evidence  it 
must  be  presumed  that  the  evidence  in  turn 
supports  the  findings. 

The  Judgment  appealed  from  is  affirmed. 


MEDDOCK  et  aL  T.  BROWN  et  bL 

(Civ.  1603.) 

(District  Court  of  Appeal.  First  District,  CsK* 
fomia.    April  3(K  1915.) 

Taxation  €=3679— Tax  Salb— Pukcbasb  sr 
State— Resale— Notice. 

Under  Pol.  Code,  S  3897,  providing  that 
nodce  of  the  sale  of  land,  purchased  by  tb« 
state  at  a  tax  sale,  shall  be  slvoi  by  miblisbing 
the  notice  for  three  successive  weeks  i^or  to 
the  sale,  and  by  mailing  a  copy  to  the  party  to 
whom  tiie  land  was  last  assessed,  the  notice 
must  be  mailed  to  such  persoii  at  least  three 
we^  prior  to  the  sale;  otherwise  the  sale  is 
void. 

[Ed.  Note.— For  other  eases,  see  Taxatkai, 
Cent.  Dig.  H  1361,  1362;  Dee.  Dig.  ^3679.] 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Thos.  C.  Denny,  Judge. 

Action  by  J.  T.  Meddock  and  othera 
against  George  Brown  and  others.  From  a 
Judgment  of  nonsuit;  plalntUtt  appeaL  Af- 
firmed. 

Ross  Campbell,  of  Santa  Rosa,  for  appel- 
lants. Philip  Ware  and  A.  B.  Ware,  both  of 
Santa  Rosa,  and  J.  T.  Coffmon,  of  Healds* 
burg,  for  reiQiondenta. 

PER  CURIAM.  This  is  an  appeal  from  a 
Judgment  of  nonsuit  in  an  action  to  qolet  tl- 
Ue.  The  ^Bintlflrs  relied  for  their  proof  ot 
title  upon  a  tax  collector's  deed.  The  de- 
fendants objected  to  tlie  admission  of  this 
deed  in  evidenoe  upon  tbe  ground  that  it  was 
void  mpon  Its  fftcek  for  tJw  zeastm  that  Its  re- 
dtals  as  to  tbe  notice  of  the  sale  of  tlie  prop- 
erly for  taxes  showed  afflrmatlTely  ttiat  the 
required  length  at  time  of  personal  notice  to 
the  owners  of  the  property  prior  to -Its  sale 
was  not  given  aa  required  by  section  8807  vt 
the  Political  Code.  Ttie  deed  was  condltiMH 
ally  admitted;  but  when  the  plaintifEs  rested 
th^  case  tbe  dtfmdants  nmewed  tbelr  ob- 
jection in  the  form  of  a  motion  for  nonsuit, 
which  motion  having  beoi  fpsmted  bj  the 
court,  the  plaintifCs  appeaL 

Upon  the  motion  for  nonsuit  the  raspond- 
ents  r^ied  successfully  up«i  the  case  of 
Healton  v.  Morrison,  162  CoL  068,  124  Pac 
240,  as  decisive  of  tbe  question  aa  to  tlie  in* 
validity  of  the  plaintiff's  deed.  The  trial 
court  granted  the  motion  upon  the  autborlty 
of  that  case.  In  so  doing  it  committed  no 
error,  tor  no  material  distinction  can  be 
drawn  between  that  case  and  the  case  at  bar. 

Upon  tbe  authority  of  Healton  v.  Morrison, 
supra,  the  Judgment  Is  affirmed. 
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DES  GRANGES  v.  CRALL  et  aL 
(Civ.  1745.) 

(District  Coort  of  Appeal,  Second  District, 
Calif ornia.   May  1,  191S.) 

1.  LXBEI.  AND    SUNDBK  «=:»8&— COUFLAXITT 

SnriNo  Out  Dvpauatobt  Wobds. 

A  complaint  in  an  action  for  Ubel,  based 
on  an  alleged  written  notice  sent  by  the  de- 
fendants to  a  bank,  the  effect  of  which  waa 
pleaded  as  a  notice  in  writii%  sianed  by  them, 
in  which  they  wrongfnlly,  maudonsfyi  and 
falsely  charged  that  the  plaintiff  was  insolvent, 
and  that  they  were  about  to  bare  Urn  declared 
insolvent  and  a  receiver  appointed,  was  defec- 
tive, for  failure  to  set  out  the  words  of  the  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Coit.  Dig.  SI  201-^;  Dec.  Die 
85.] 

2.  LiBKX.  AMD   SUNDIB  ^980— WOKDS  AC- 
TXOHABU. 

A  complaint,  alleging  defendants'  notice 
to  a  fruit  company,  net  to  'pay  any  moneyv  on 
aeeount  of  the  purported  sale  of  oranges  from 
certain  lend,  pending  their  application  for  a 
receiver  to  protect  th^r  claimed  rights  in  the 
land,  notices  to  two  corporations  not  to  trans- 
fer certain  shares  of  stock  to  the  plaintiff,  as 
he  did  not  own  them,  but  held  them  for  the 
use  and  benefit  of  the  defendants,  stated  no 
causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
l^der.  Cent  I^.  If  184-1S6;  Dec.  Dig. 

8.  libkl  and  szjljfdkb  «=3>8g— ooufzaiht— 

"Innuendo."  » 

The  fact  that  the  complaint  pleaded  an  in- 
naendo  as  indicating  a  bidden  meaning  to  be 
drawn  from  the  words  did  not  aid  causes  of  ac- 
tion, wherein  the  alleged  libelous  language  was 
clear  and  plain,  since  an  "iimuendo"  must  not 
introdoce  neW  matter  or  enlarge  the  natural 
meaning  of  words,  or  put  upon  them  a  con- 
stroction  which  they  will  not  bear,  and  can 
never  change  the  import  of  the  words,  or  avail, 
imless  the  words  to  wfaich  it  applies  have  a 
violent  presumption  of  the  innuendo. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  fiS  205-208 ;  Dec.  Dig.  «=> 
86. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series^  Innuendo.] 

4.  JUDQUSNT  ^=>8(@— AinHDUENT. 

Where  the  court  entered  an  order  sostaln- 
Ing  the  demurrer  as  to  each  of  the  alleged 
causes  of  action,  which,  through  inadvertence 
of  the  clerk,  was  entered  as  an  order  sus- 
taining the  demurrer  only  as  to  certain  of  the 
causes  of  action,  the  court's  order  that  the  min- 
utes be  corrected  to  set  out  the  intended  ruling 
was  within  its  right  and  duty. 

[Ed.  Note.— For  other  cases,  ses  Judgment, 
Cent  Dig.  H  6M,  695;   Dec.  Dig.  «»30U.] 

6.  Appeal, AND  Bbbob  «c^54— Ruleno  en 
JDeuubbeb— iReason  fob  Dboision. 

The  sustaining  of  a  demurrer  upon  specific 
grounds  cannot  be  disturbed  on  appeal,  where 
it  appears  that  any  of  the  objections  taken  to 
the  complaint,  even  though  other  than  those 
deemed  valid  by  the  trial  Judge,  are  good. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fig  3408,  3404,  84t«-3424, 
8427-3430 ;  Dec  Dig.  ^^] 

Aiq)eal  from  Superior  Court,  Los  Angeles 
Comity ;  Frederick  W.  Houser,  Judge. 

Action  Otto  des  Granges  against  Ada 
dea  Granges  Crall  and  others.  Jadgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 


Edwin  A.  Meserre  and  Shirley  B.  Meserve, 
both  of  Los  Angeles,  for  appellant  Arery  & 
French,  of  Lob  Angeles,  for  respondents. 

JAMES,  J.  Plaintm  brought  this  action  to 
recover  damages  from  defendants  because  of 
the  alleged  publication  of  certain  Hbeions 
statements  afCectlng  said  plaintiff.  A  demur- 
rer on  both  general  and  special  grounds  was 
Interposed  to  .the  complaint,  which  demurrer 
was  sustained  by  the  court,  and  Judgment 
foUowed,  dismissing  the  action  after  plaintiff 
bad  failed  to  amend  his  pleading.  The  ap 
peal  is  taken  from  that  Judgment 

Four  causes  of  action  were  set  out  in  the 
complaint  the  first  three  of  which  were  based 
upon  certain  notices  alleged  to  have  beoi 
sent  to  certain  corporationa.  The  first  was  a 
notice  to  a  fmlt  company,  directing  than 
not  to  pay  any  moneys  on  account  of  the 
purported  sale  oranges  ttom  certain  land 
in  Orange  county  p^lng  an  ai^licatlon  by 
the  defendants  for  a  reoeiver  to  protect  some 
dalmed  ilghtB  In  tbe  land  upon  which  tiie 
oranges  were  grown.  The  seotmd  was  a  no- 
tice to  a  water  company  not  to  transfer 
certain  shares  of  stock  to  the  plaintiff,  the 
notice  stating  that  plaintiff  was  not  the  own- 
er of  the  stock,  bat  that  he  tuii  the  same 
for  the  use  tatA  boieflt  of  the  defendants. 
The  third  notice  was  one  directed  to  a  petio- 
leom  company,  Instmctlnc  that  ccanpany  not 
to  make  transfer  of  a  certain  number  ot 
shares  of  stock.  In  general  substance  thls^ 
notice  was  the  same  as  that  set  ont  in  the- 
one  described  last  abova 

[1]  TbB  foorUi  cause  of  actlm  waa  based 
upon  an  alleged  wrlttm  notice  sent  by  the 
defendants  to  a  bank.  The  words  in  which 
this  notlee  was  framed  are  not  set  out;  and 
the  effect  only  of  such  words  is  pleaded,  as 
follows: 

"A  notice  in  writing,  si^ed  by  them,  in  and 
by  which  notice  in  writing  the;  wrongfully, 
maliciously,  and  falsely  chained  that  the  plain- 
tiff was  insolvent  and  that  tbey  were  about  to 
have  him  declared  insolvoit,  and  were  about 
to  have  a  reoeivec  appointed  of  his  bnsineas  and 
affairs." 

AUegatlfHu  followed  pleading-an  innuendo 
that  it  was  intended  by  the  notice  to 
that  the  plaintiff  was  Inaolrait.  As  to  this 
fourth  cmse  of  action,  asaaming  that  in  the 
absence  of  a  special  demurrer  plaintiff  might 
be  pwmitted  to  plead  the  libelous  statements 
in  tiw  manner  in  ithlch  he  did  them  out 
the  spedflc  pcdnt  was  here  made  that  the 
words  used  were  not  made  to  appear  in  the 
pleading.  lAe  order  snatainlng  the  demurrer 
for  that,  ground  alone  was  the  pn^r  one  to 
be  entered.  In  the  case  Hanb  v.  Frier- 
muth,  1  OaL  App.  666,  S2  Pa&  571,.  that  being 
an  action  fw  libel  where  the  court  refers  to 
tbe  requirements  to  be  obserred  by  the  plain- 
tiff in  pleading  his  cause  of  action,  it  is  said: 

"It  is  not  sufiicient  to  merely  allege  that  h«- 
diarged  the  plaintiff  with  having  committed  a 
certain  designated  crime.   The  words  must  be 
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set  oat  in  the  complaint  that  the  defendant 
mar  have  notice  of  the  particular  charge  which 
he  IB  required  to  answer." 

[2]  As  to  the  other  three  alleged  causes  of 
action,  an  examination  of  the  statements 
which  it  is  charged  were  libelous  does  not 
disclose  that  they  purport  to  be  such  upon 
their  face,  or  that  by  any  reasonable  infer- 
ence they  could  be  so  construed. 

[3]  The  fact  that  the  plaintiff  pleaded  an 
Innuendo  as  indicating  a  hidden  meaning  to 
be  drawn  from  the  words  does  not  aid  these 
causes  of  action  because  the  alleged  libelous 
language  set  ont  is  clear  and  plain. 

"But  an  innuendo  most  not  introduce  new 
matter,  or  enlarge  the  natural  meaning  of 
words.  It  must  not  put  upon  them  a  construc- 
tion which  they  will  not  bear.  •  •  •  There- 
fore, if  the  meaning  of  the  language  Is  plain, 
no  innuendo  is  needed.  The  use  of  ft  can  never 
change  the  import  of  the  words,  nor  add  to  nor 
enlarge  their  sense.  'An  Innuendo  helps  noth- 
ing unless  the  words  to  which  it  applied  have  a 
violent  presumpti<m  of  the  innuendo.* "  Newell 
on  Slander  and  libel  (2d  Ed.)  p.  619. 

Unamblguoas  pabllcatlon  In  words  of  com- 
mon and  ordinary  Import,  containing  no  tech- 
nical or  provincial  terms,  Is  libelous  per  se 
or  not  libelous  at  all.  Heame  t.  I>e  Toung, 
118  Cal.  670,  52  Pac.  150,  499. 

[4]  Appedlant  makes  the  point  that  he  la 
entitled  to  a  reversal  for  the  further  reason 
that  the  court  first  made  an  order  sustaining 
the  demurrer  only  as  to  certain  of  the  caus- 
es of  action  and  overruling  It  as  to  others, 
and  later  entered  a  corrected  order  sustain- 
ing the  demurrer  as  to  each  of  the  alleged 
causes  of  action.  The  second  order  shows 
that  the  first  entry  was  made  by  the  clerk 
In  the  form  in  which  It  appeared  through 
inadvertence,  and  this  second  order  recited 
that  the  first  ruling  as  entered  was  incorrect, 
and  for  that  reason  the  minutes  were  ordered 
corrected  to  set  forth  the  intended  ruling  of 
the  court  We  can  see  no  error  In  this  coarse 
being  pursued ;  in  fact,  it  was  the  duty  of 
the  court,  if  the  clerk  made  an  improper  en- 
try, to  direct  a  correction  thereof.  In  the 
judgm^it  it  is  recited  that  the  appellant  was 
granted  16  days  after  the  date  of  the  correct- 
ed order  in  which  to  file  an  amended  com- 
plaint, and  that  he  failed  to  take  advantage 
(tf  this  permission. 

[B]  It  has  been  nnlformly  held,  so  often  as 
to  reQuire  no  citation  of  authority  to  support 
It,  that  where  the  trial  Judge  has  sustained 
a  demurrer  upon  certain  specific  grounds, 
that  that  ruling  cannot  be  disturbed  on  ap- 
peal where  it  appears  that  any  of  the  ob- 
jections taken  to  the  complaint,  even  though 
they  be  other  than  those  deemed  valid  by  the 
trial  Judge,  are  gooA. 

In  this  case  we  think  that  as  to  the  first, 
second,  and  third  alleged  causes  of  action 
the  demurrer  was  properly  sustained  for 
want  of  sufficient  facts  stated,  and  as  to  the 
fourth  alleged  cause  of  action,  conceding, 
though  not  deciding,  that  the  pleading  of  that 
cause  of  action  was  sufficient  as  to  general 


facta,  that,  upon  tb»  special  denmrrOT  of  the 
defendants  being  made,  plaintiff  was  requir- 
ed to  set  out  the  specific  language  which  be 
alleged  composed  the  Libelous  statdment 
The  judgment  is  affirmed. 

We  concur:   CONREY,  P.  J.;  SHAW,  J. 


OLOUGH  V.  ALL  PERSONS,  ETC.,  et  sL 
(Civ.  1364.) 

(District  Court  of  Appeal,   Third  District, 
California:   AprU  27,  1916.) 

1.  JuBT  «=>18— Right  to  Tbiai.  bt  Jdbt— 

SQUITABUt  RXLIBr. 

A  defendant,  In  an  action  under  the  Hc- 
Enemey  Act  (St  1906,  p.  78)  to  quiet  title, 
who  seekB  relief  under  Civ.  Code,  {  3412,  au- 
thoriaing  the  cancellation  of  a  written  inatm* 
meat,  as  to  which  there  la  a  reasonable  croond 
for  appnheuaion  tliat,  If  left  ontatanduic  it 
may  cause  injury  to  a  person  against  whom  It 
la  void  or  voidable,  seeEa  equitable  relUf,  and 
ia  not  entitled  to  a  jury  triaL 

[Ed.  Note.— For  other  cases,  see  Jut.  Cent 
Dig.  ^8  SS-83;  Dee.  Dig.  «=»13.] 

2.  JUET  «=»13— BlQHT  TO  TbIAL  BT  JUBT— 

Equitable  Relief. 

A  defendant,  who  tenders  the  issue  of 
fraud  and  undue  influence  in  the  procurement 
of  deeds  under  which  plaintiff  claims,  presents 
an  equitable  Issu^  uid  ta  not  entitled  to  a 
jury  trial. 

[Ed.  Note^For  other  cases,  see  Jury,  Cent 
Dig.  ii  S6-8a;  Dec.  Digr^lS.] 

Appeal  from  Snpeztw  Court,  City  and 
Connty  of  San  Fzandseo;  J.  A.  Flonuner. 
Judge. 

Action  by  George  A.  Clongh  against  All 
Persona,  et&,  and  oUiera.  From  a  Judgment 
for  plaintiff,  defendant  Margaret  ^Ulama, 
ad^^nl8tratrlx  of  Tbomas' Fagan,  deceased, 
appeals.  Affirmed. 

Albert  L.  Johnson  and  Femo  J.  Schahl, 
both  of  San  Francisco,  for  appellant  Greg. 
S.  ACcEvers  and  A.  E.  Bolton,  both  of  San 
Francisco,  for  respondent  Clongtt  Percy  V. 
Long,  of  San  Francisco,  for  respondent  City 
and  Connty  of  San  Frandsco.  M.  A.  ETlsner, 
of  San  Francisco,  for  respondoit  BCcCloskey. 

CHIPMAN,  P.  J.  This  is  an  action  to  quiet 
title  to  land  in  the  dty  and  county  of  San 
Francisco  under  the  so-called  McEnemey  Act 
Plaintiff  had  judgment  as  prayed  for  in  his 
complaint,  from  which  defendant  Willlama, 
as  adoilnlstratrlx,  appealed.  S|ie  also  ap- 
pealed from  the  order  denying  her  motion 
for  a  new  trial. 

When  the  case  was  called  for  trial,  defend- 
ant Williams  (appellant  here)  requested  that 
the  cause  be  heard  before  a  Jury. 

"The  Court :  I  have  read  die  pleadings,  and 
I  am  of  the  opinion  l^at  the  defendant  Is  not 
fflititled  to  a  jury,  and  I  therefore  deny  the 
demand  iot  a  jury  trial  and  order  that  the  trial 
proceed  before  the  court" 

Appellant  says  in  her  brief: 

"The  only  point  raised  on  this  ^peal  is  that 
of  the  refusal  of  the  right  to  a  jury  trial.'* 
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It  appears  ttiat: 

"Plaintiff  acquired  the  title  nnder  a  trust 
deed  set  forth  m  full  in  the  complaint,  the  re- 
citals oC  which  showed  the  stantors  to  be  ail 
the  tenants  in  commoD,  owoers  of  the  land, 
and  the  interest  of  each;  that  the  Hihemia 
SavingB  &  Loan  Society  held  a  first  mort- 
gage covering  all  the  interests,  and  a  second 
mortgage  covering  a  part  of  the  interests,  also 
several  other  mort»Lges  to  other  parties  cover- 
ing a  part  at  the  Interests ;  that  the  Hihemia 
Savings  &  Loan  Society  had,  under  the  power 
in  its  mortgage,  advertised  the  property  for  sale, 
to  pay  the  deht  due  to  it;  that  aU  the  tenants 
were  desirous  of  a  partition  sale,  payment  of 
the  mortgages,  and  division  of  the  remainder. 
Th»  trust  deed  provided  that  the  trastee  should 
go  Into  possession  (and  it  is  alleged  that-  he 
did),  and  instituted  proceedings  to  have  the 
title  established  nnder  the  McEnemey  A.ct ;  and 
tiiat  he  should  lease  the  property  to  Chas.  W. 
Lrats,  from  month  to  month  until  sold,  at  a 
fixed  rental;  that  at  any  time  prior  to  March 
6.  1911,  said  Chas.  W.  Lents  should  have  the 
right  to  purchase  at  a  fixed  price,  payable  to 
the  trustee,  and,  upon  failare  of  said  Lents 
to  purchase,  then  the  trustee  ahoold  sell  the 
property;  that  from  the  moneys  received  by 
the  trustee,  after  paying  his  expenses  and  fee, 
he  was  to  pay  off  the  first  mortgage  to  the  Hi- 
twrnia  Savings  &  Loan  Society,  and  tha  balance 
of  the  money  should  be  paid  aa  in  trust 
deed  directed." 

Fzlor  to  the  execntton  of  the  troat  deed, 
Fagan.  ia>pellasr8  Intestate^  made  a  deed  to 
defeodant  Minnie  Tucker  of  his  glzteai-tblrtl- 
eths  Interest  She  signed  the  trnat  deed,  as 
did  Fagan,  also,  and  the  trust  deed  provided 
that  the  non^  coming  team  the  Fuan  In- 
tezest  cOionld,  after  0ie  bank  was  paid,  be 
paid  to  Minnie  Tucker.  The  only  lame  raised 
by  Margaret  WUUama'  answer  la  that  the 
deeds  made  by  Fagan  to  Minnie  Tucker  were 
"procnred  and  accomplished"  by  fraud  and 
undue  Influence  of  Minnie  Tnckw  and  her 
husband,  and  that  the  tntat  deed  mUet 
which  plaintiff  dalms  waa  obtained  under 
like  influence.  WUUama  did  not  deny  the 
fftcts  alleged  by  plaintiff  and  lalaed  no  Issue 
OD  them. 

Cbnslstently  with  her  answer,  defendant 
Willlama  prayed  the  decree  of  the  coiurt  e»- 
tabUabing  that  at  his  death  Fagan  was  the 
owner  of  sixtem-thlrtletha  Interest  in  said 
property ;  that  the  instruments  set  out  In 
the  answer  (from  Fagan  to  Minnie  Tucker 
and  said  trustee)  be  declared  void  and  Fa- 
gan'B  Interest  at  the  time  of  his  death  be  as- 
certained ;  and  that  Minnie  Tucker  held  the 
interest  described  In  said  deeds  in  trust  for 
Fagan. 

[f]  If  appellant  was  seeking  relief  under 
section  3412  of  the  Civil  Code,  It  "is  clearly 
equitable,"  as  was  held  In  Angus  v.  Craven, 
132  Cal.  691,  697,  64  Pae.  1091.  But  If  she 
was  not  seeking  relief  under  that  section,  as 
was  said  In  Davis  t.  Judson,  159  Cal.  121, 
127,  113  Pac.  147: 

"Whether  an  action  involves  legal  issues,  or 
issues  of  equitable  ^co^izance,  must  depend 
upon  the  facts  alleged  m  the  particular  case; 
and,  when  the  facts  alleged  here  and  the  issues 
raised  are  considered,  it  is  apparent  that  they 
are  strictly  of  an  equitable  nature." 


[I]  It  is  not  necessary  to  determine  wheth 
er  a  proceeding  brought  under  the  McEner- 
n^  Act  is  an  action  in  equity  or  at  law,  for 
no  Issue  involved  in  the  McBnemey  portion 
of  the  proceeding  was  raised.  The  only  Is- 
sue tendered  by  Williams'  answer  was  that 
of  fraud  and  undue  tufluence  in  the  procure- 
ment of  the  deeds  under  which  Minnie  Tucker 
claimed  an  Interest  In  the  property.  This 
issue  wds  clearly  of  equitable  cognizance^  It 
follows  that  the  court  did  not  err  in  its  rul- 
ing. 

The  judgment  and  order  are  affirmed. 
We  concur:  BURNETT,  J.;  HART,  J. 


PEOPLE  T.  FINLBT.     (Cr.  554.) 

(District  Court  of  Appeal,  £1rst  District,  Cali- 
fornia.   April  SO,  1915.) 

1.  Highways  «=»1S&— Ofrnbbs  Zhoxdbht  to 
Tbavbl— Adtouobiui  Coixibxon— -Faxluu 
TO  Stop  — Statutes. 

Pen.  Code,  1  367c  (as  added  by  St  IQll. 
p.  62),  provides  that,  whenever  an  automobile 
collides  vrith  any  vehicle,  the  driver  shall  stop 
and  render  to  toe  occupants  aU  necessary  as- 
sistance, ineloding  carrying  to  a  physician  or 
surgeon  for  treatment,  if  it  be  required  or  re- 
quested and  shall  give  the  number  of  the  automo- 
bile, with  the  name  and  address  of  the  driver 
and  of  the  paaaeagenik  and  imposes  a  penalty  of 
ioipriscmment  in  the  state  praon  not  exceeding 
five  years,  in  the  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  ¥5,000  or  both 
fine  and  imprisonment,  for  violation.  Motor 
Vehicle  Act,  |  21  (Bt  1918.  p.  649),  provides 
that  In  case  of  aeadent  on  a  public  highway, 
due  to  the  operation  thereon  of  any  vehicle, 
the  person  operating  it  shall  stop,  and,  on  re- 
quest of  the  person  mjured,  shall  give  his  name 
and  address  and  the  registration  number  of  the 
vehicle,  if  it  be  a  motor  vehicle,  and,  if  such 

E arson  operating  is  not  tlie  owner  thereof,  his 
cense  number,  If  he  is  an  operator  or  cbauneu^ 
and  the  name  and  address  of  the  owner,  and 
that  for  Tiolati<m  la  a  misdemeanor  punisba'ble 
by  fine  not  more  than  ^50  and  Imprisonment 
not  to  exceed  30  days.  Section  40  of  the  Motor 
Vehicle  Act  expressiy  repeals  all  other  acts  and 
parts  of  acts  inconsistent  therewith.  Held,  that 
the  defendant,  who  ran  into  one  riding  a  motor- 
cycle, injuring  him,  and  proceeded  on  his  way 
without  stopping,  could  be  convicted  of  a  viola- 
tion of,  and  sentenced  under,  Pen.  Code,  { 
367c,  to  imprisonment  for  one  year  in  the  coun- 
ty jail,  since  the  Motor  Vehicle  Act  did  not  re- 
peal statutes  not  inconsistent  with  it,  and  so 
did  not  affect  the  duty  of  a  motorist  under 
Pen.  Code,  S  367c,  to  stop  and  fender  assistance 
to  one  struck  by  him  aside  from  tiie  duty  to 
stop  and  ^ve  name,  address,  and  license  number. 

[Ed.  Note, — For  other  cases,  see  Highways, 
Cent  Dig.  H  476,  477;  Dec.  Dig.  «=>186!I 

2.  HroHWATs  «a9l86— Offenses  Incident  to 

Travel— ADTOHOBZLB  COLZJCSZON— FAXX.t7BB 

TO  Stop— StTFFiczKKCT  or  Svidbnob. 

In  a  prosecution  against  an  'automobile 
driver  for  having  collided  with  one  on  a  motor- 
cycle, and  thereafter  failed  to  stop  to  render 
aseistence,  an  offense  denounced  by  Pen.  Code, 
§  867c,  evidence  Aeld  sufficient  to  ^ow  that  de- 
jfendaot  failed  to  render  any  assistance  to  the 
injured  party. 

[Ed.  Note.— For  other  cases,  see  HighwaTS, 
Cent.  Dig.  IS  476;  477;  Dec.  Dig.  «=»186^ 
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3.  CaIHINAI.  JjAW  «=3l032— Appbai<— Trtob- 
MATION  —  ChABOB  OF  FeLONT  AND  MlSDX- 
IfEANOB — PaILXTHB  TO  DeUUB. 

In  the  absence  of  demurrer,  where  an  in- 
formation chained  a  felony,  a  violation  Pen. 
Code,  S  367c,  denouncing  the  offense  of  Btrikiog 
another  while  driving  an  automobile  and  failing 
to  stop  to  render  assistance,  and  also  charged 
conduct  constitutinn  merely  a  misdemeanor,  as 

*  violative  of  the  Motor  Vehicle  Act,  §  21,  on 
api>eal  the  defendant  would  not  be  beard  to  com- 
plain that  the  information  charged  both  a  mis- 
demeanor and  a  felony. 

[Bd.  Note.— For  other  casea.  see  Qriminal 
Law,  Cent.  Dig.  !8  2627,  2628,  2642;  Dec 
Dig.  €=)1032.] 

Appeal  from  Superior  Court,  Alameda 
County;  Wm.  H.  Waste,  Judge. 

W.  A.  Flnley  was  conTlcted  of  the  felouy 
denounced  by  Pea.  Code,  |  867c,  and  he  ap- 
peals. Affirmed, 

P.  M.  Walsh,  of  Piedmont,  and  H.  A.  Gab- 
riel, of  San  Jose,  for  appellant  TJ.  &  Webb, 
Atty.  Gen.,  for  the  Peoide. 

PER  CURIAM.  The  defendant  in  this  case 
was  charged,  In  en  loformatlon  filed  In  the 
superior  court  of  Alameda  county,  with  the 
commission  of  the  felony  defined  by  section 
367c  of  the  Penal  Code.  The  charging  part 
of  the  Information,  In  substantial  accord 
with  the  language  of  the  Code  section  r^er- 
red  to,  alleged  that  an  automobile,  which 
was  being  driven  by  the  defendant,  collided 
with  a  motorcycle  which  was  bel^g  ridden 
and  driven  by  one  Sumner  Blacow,  and  that, 
although  the  defendant  knew  that  his  automo- 
bile had  struck  said  Sumner  Blacow  and  col- 
lided with  a  motorcycle  upon  which  he  was 
riding,  the  defendant  "did  then  and  there  un- 
lawfully, willfully,  and  feloniously  fall  and 
refuse  to  stc^  or  cause  to  be  stoi^ed,  either 
immediately  or  at  all,  said  automobile,  or  to 
forthwith  or  at  all  render  all  necessary  or 
any   assistance   to   said    Sumner  Blacow 

*  *  *  and  carry  said  Sunmer  Blacow  to 
a  physician  or  snrgeon  fbr  medical  or  surgi- 
cal treatment,  and  said  A.  Flnley  then 
and  there  refused  to  give  or  cause  to  be  given 
to  the  said  Sumner  Blacow,  the  person  struck 
by  said  automobile,  •  •  •  the  number  of 
said  automobile,  with  the  name  and  address 
of  the  driver,  •  •  •  or  the  name  of  the 
driver  of  said  automobile,   •   •   •  " 

The  evidence  adduced  at  the  trial,  briefly 
stated,  was  to  the  effect  that  an  automobile, 
driven  by  the  defendant  along  a  public  high- 
way in  Alameda  county,  between  the  hours 
of  6  and  7  o'clock  in  the  evening  of  the  day 
charged  in  the  Information,  collided  with  a 
motorcycle  ridden  by  one  Sumner  Blacow, 
The  latter,  as  the  result  of  Injuries  sustained 
in  the  collision,  was  rendered  unconscious, 
and  died  within  a  short  time  thereafter. 
Upon  the  happening  of  the  collision,  the  de- 
ftadant  did  not  stop  his  automobile,  but  pro- 
ceeded toward  the  dty  of  San  Jose,  where  he 
resided,  without  attempting  to  render  assist- 
ance of  any  kind  ,to  Blacow,    Just  before . 


rea<±ing  San  Josa,  tbe  defoidaiit^  antono- 
bile  came  to  a  stop  aa  the  result  a  tweak- 
down,  and  while  endeavoring  to  repair  the 
machine  tbe  defendant  waa  x^aced  under  ar- 
rest. 

Tbe  defendant,  as  a  witness  In  bis  own 
behalf,  testified  that,  mi  account  tit  the  pecu- 
liar light  and  climatic  ctmdltlon  which  he 
claimed  existed  on  the  evening  in  questiont 
he  did  not  see  tbe  approaph  at  tbe  motc*- 
cycl^  and  In  text  did  not  know  that  he  had 
collided  with  It 

The  defendant  was  found  guilty  as  diart 
ed,  and  sent^teed  to  inqitrlsoiiinesit  for  ons 
year  In  the  covnty  Jail  of  the  eoun^  of  Ala* 
meda.  The  appeal  Is  ftom  tbe  Judgment  and 
from  the  order  denying  a  new  triaL  No  de- 
murrer waa  Interposed  to  the  Informatioa. 

No  fault  Is  found  wltti  the  rulings  and  tbe 
charge  of  the  trial  court,  and  the  sufficiency 
of  the  evidence  to  support  tbe  vodlet  and 
Judgment  la  conceded  If  It  can  be  held'that 
the  trial  court  had  Jnrisdlctlon.  of  the  sab- 
Ject-matter  of  the  offoise  charged.  That  tbe 
trial  court  vnm  without  such  Jurisdlcttmi  li 
the  only  point  made  in  support  of  tbe  aroeaL 

[1]  It  la  tbe  contration  of  the  defiant 
that  he  should  not  have  been  charged  wfth 
and  tried  for  any  greater  tflt&aae  than  that  of 
the  misdemeanor  defined  and  dwounced  hy 
the  provlsi<»ui  of  section  21  of  the  Uotor  Te- 
hliele  Act  Stats.  1913,  p.  648. 

The  Motor  Veblde  Act  went  into  effM 
some  five  months  subsequent  to  the  thus 
wh^  section  8670  of  tbe  Poial  Code,  under 
whldi  the  information  was  drawn,  became 
law.  Tbe  Code  section  In  question  reads  u 
follows:  ^ 

"Whenever  en  automobile,  motorcycle,  or  oth- 
er motor  vehicle,  or  any  vehicle  whatsoeTer, 
regardless  of  the  power  by  which  the  same  may 
be  propelled  or  drawn,  strikes  any  person,  or 
collides  with  any  vehicle  containing  a  person, 
tbe  driver  of,  and  all  persons  in,  such  automo- 
bile, motorcycle  or  other  motor  vehicle,  or  other 
vehicle,  who  have  or  assume  authority  aver  ancli 
driver,  shall  immediately  cause  such  automo- 
bile, motorcycle,  or  other  motor  vehicle,  or 
other  vehicle,  to  stop,  and  ahalt  render  tu  the 
person  struck,  or  to  the  occupants  of  the  vehicle 
collided  with,  all  necessary  aasistauce  Inclodinc 
the  carrying  of  such  person  or  occupant  to  a 
physician  or  aurgeon  for  medical  vt  soi^ical 
treatment,  if  such  treatment  be  required,  or  if 
such  carrying  is  requested  by  the  person  struck 
or  the  occupant  of  the  vehicle  struck ;  and  such 
driver,  and  person  having  or  assuming  authority 
over  such  driver,  shall  further  give  to  the  occa- 
pants  of  such  vehicle  or  person  struct,  the  num- 
ber of  such  automobile,  motorcycle,  or  other 
motor  vehicle,  if  the  same  have  a  number,  to- 
gether with  the  name  and  address  of  tbe  driver 
of  such  automobile,  motorcycle  or  other  motor 
vehicle,  or  other  vehicle,  also  tbe  name  of  tbe 
owner  thereof  and  the  name  of  the  passengers; 
or  passengers  not  exceeding  five  in  such  aato- 
moMle,  motorcycle  or  other  motor  vehicle,  or 
other  vehicle  at  the  time  of  such  striking  vir 
collision.  Any  person  violating  any  of  the 
provisions  of  this  section  is  pUDishahle  by 
prisonment  in  the  state  prison  not  exceediaf 
five  years  or  in  the  county  jail  not  exceedlof 
one  year,  or  by  fine  not  exceeding  ^000,  or  W 
both  such  fine  and  imprisoninent. 
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The  proTMons  «f  tbe  Motor  TciUde  Act.  In 
n  far  M  tbey  pertain  to  the  point  presoitea 
vpaa  thlM  aj/jfeal,  are  as  follows: 

"Sec  21.  In  case  of  accideot  or  Injnir  to 
penon  or  property  on  the  public  highways  doe 
to  tbe  operation  tJbereon  of  aay  vehicle  the  per- 
•on  operatiiix,  driTing  or  otherwise  in  control 
tX  the  same  shall  stop,  and  npon  request  of  tbe 
petscm  InJnred  or  whose  pzt^erty  has  snffered 
tnjiiry,  or  any  other  person  present,  shall  give 
■Qch  perscoi  his  name  and  address  and  the  reg- 
iatratioo  nomber  of  his  vehicle  If  It  be  a  motor 
vehicle  and  if  SDcb  person  operating,  driving 
ar  otherwise  in  control  of  such  vehicle  is  not 
the  owner  thereof,  his  license  number,  If  he  is 
an  operator  or  chauffeur,  and  tbe  name  and 
address  of  the  owner  of  such  vehicle." 

Violation  of  this  section  o*  the  Motor  Vehl- 
de  Act  Is  made  a  misdemeanor  pimlshable  by 
floe  and  Imprisonment  not  to  exceed  $260 
and  30  days.    Stats.  1918,  p.  662. 

It  will  thus  be  seen  that  the  provisions  of 
secti<m  S67c  of  the  Penal  Code,  and  section 
21  of  the  Motor  Vehicle  Act,  are  practically 
Identical  in  so  far  as  they  denounce  the  fail- 
ure of  the  driver  of  an  antomoblle  to  stop 
In  the  event  of  a  collision  or  In  the  case  of 
accident  or  injary  to  person  or  property,  and 
td  give  to  the  injured  person  or  occupant  of 
the  vehicle  struck  his  name  and  address  and 
the  number  of  Us  antomoblle.  Section  40 
of  the  Motor  Vehicle  Act  In  express  terms  re- 
peals all  oth^  acts  and  parts  of  acts  incon- 
sistent therewith,  and  admittedly  the  provl- 
sicms  of  section  367c  of  the  Penal  Code,  de- 
nouncing as  a  felony  the  failure  of  a  iwrson 
driving  an  antomoblle  to  stop  In  the  event  of 
a  common,  etc.,  and  give  his  name,  address, 
and  the  number  of  his  automobile,  are  In- 
consistent with  the  provisions  of  the  Motor 
Vehicle  Act,  which  declares  that  such  or  a 
similar  failure  shall  be  considered  an  offense 
ooly  of  the  grade  of  a  misdemeanor.  If  this 
be  so.  it  may  be  ctmceded,  as  counsel  for  the 
defendant  contend,  that,  U  the  defendant's 
offense  had  ccmslsted  only  of  his  failure  to 
stop  and  give  hla  name,  address,  and  the  num- 
ber of  his  automobile,  he  could  not  have  been 
rightfully  charged  and  convicted  of  any 
greater  offense  than  that  of  a  misdemeanor. 
But  It  will  be  noted  that,  while  the  informa- 
tion charges  the  failure  of  the  defendant  to 
stop  and  give  his  name  and  address  and  the 
number  of  his  automobile.  It  also  charges  the 
defendant  with  a  violation  of  those  prorl- 
slcxis  of  section  S67c  of  the  Penal  Code  which 
denounce  as  a  felony  the  wllliful  failure  of 
the  driver  of  an  automobile  colliding  with 
another  vehicle  to  render  assistance  to  a  per- 
son who  may  have  been  Injured  by  the  colli- 
sion, and,  If  reQUlred,  to  carry  such  person 
to  a  physiclaji  or  surgeon  for  medical  or  sur- 
gical treatment.  Ttie  Motor  Vehicle  Act  Is 
silent  upon  the  subject  of  rendering  medical 
or  other  assistance  to  an  injured  person;  and 
we  do  not  find,  and  counsel  for  the  defendant 
do  not  assert,  that  the  provisions  of  section 
307c  of  the  Penal  Code,  In  so  far  as  tbey 
eoTei;  and  control  tbe  duty  of  stopping  and 


reDdarlng  asstotucc^  medical  or  otherwise, 
in  any  wise  conflicts  with  the  purpose  and 
provtotoDB  of  the  Motor  Vehicle  Act  Hw 
express  purpose  of  the  Motor  Yetaide  Act 
is  to  repeal  only  those  acts  and  parts  of  acts 
wUdb  are  InctmslBtent  therewith;  and,  this 
being  so,  wo  are  satisfied  that  the  provisions 
of  the  Obde  section  In  qnestion.  In  so  far  as 
they  are  not  Inconsistent  mttb  the  provSstons 
of  tlie  Motor  Vehicle  Act,  most  be  considered 
as  Talld  and  subsisting  law,  the  violation  ct 
which  may  be  punished  as  In  that  section 
provided. 

[2,  S]  TbA  evidence  In  the  cas^  as  previous- 
ly narrated,  was  snffldent  to  sustain  the 
charge  of  the  Information  that  the  defendant 
faDed  to  render  any  assl stance  or  oUierwlse 
to  the  party  Injured  by  the  colllalon,  and  tbe 
provisions  of  section  S97c  of  the  Penal  Code 
denouncing  such  failure  as  a  felony,  not  hav- 
ing been  repealed  or  In  any  wise  Impaired  by 
the  provisions  of  the  Motor  Vehicle  Act,  It 
must  be  held  that  the  Information  charged, 
and  the  evidence  shows,  the  violation  of  the 
provisloos  of  a  valid  and  snbsistlng  law, 
which,  by  tbe  express  provisions  thneof, 
might  be  punished  as  a  ftiony  or  as  a  mlsde- 
meanor  in  tbe  discretion  of  the  oonrt  The 
fact  that  the  information,  In  addition  to  the 
alleged  felonlona  acts  of  the  defendant, 
charged  conduct  which  constituted  nothing 
more  than  a  misdemeanor,  under  the  provl- 
slcDS  of  the  Motor  Vehicle  Act,  was  but  a 
defect  In  pleading,  which  could  and  doubtless 
would  have  been  corrected  by  the  Interposi- 
tion of  a  demurrer.  In  the  absence  of  a  de- 
murrer, however,  the  defendant  will  not  now 
be  heard  to  complain  that  tbe  Information 
charged  both  a  misdemeanor  and  a  fdony. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


YOST  et  aL  T.  ROUX  et  aL   (Otv.  ISCSJ 

(District  Court  of  Appeal,  Third  District.  Cal- 
ifornia.  April  30,  1915.   Rehearing  Deijled 
by  Supreme  Court  Juue  28,  1915.) 

1.  Mechanics*  Liens  «=»182  —  Subcontbac- 
lOBs  — Enfobckmbnt  of  Lien  —  Statdtoby 
Pbovibions. 

Under  Code  Civ.  Proc  |  1187,  as  amended 
by  St  1911,  p.  1316,  anthorising  a  subcon- 
tractor to  file  for  zecora  his  claim  of  lien  with- 
in 30  days  after  completing  his  contract,  or 
within  30  days  after  completion  of  the  work  by 
the  original  contractor,  declaring  that  any  triv- 
ial imperfection  in  the  completion  of  the  work 
shall  sot  be  deemed  such  a  lack  'Of  completion 
as  to  prevent  tbe  filing  o£  a  lien,  and  permitting 
tbe  owner  within  10  days  after  completion  to  file 
a  notice,  an  owner,  tidung  possession  of  the 
building  and  accepting  it  as  completed,  may  not 
deprive  a  subcontractor  of  his  hen  for  materi- 
als subsequently  furnished  to  complete  tbe  build- 
ing, and  the  time  within  which  the  subcontrac- 
tor may  Gle  his  claim  begins  to  run  from  the 
time  when  he  ceased  to  furnish  materials,  not- 
withstanding the  10  days'  notice,  for  tbe  provi- 
sion therefor  does  not  change  the  rights  (rf  a 
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materialman  farnlslibig'niAtfeHals  after  tbe  own- 
er accepts  tile  building  as  completed. 

[Bd.  Note.— For  otlier  cases,  see  Ifecbaoics' 
Liens,  Cent.  Dig.  0  18(K  m-207;  Dec  Dig. 
«3»132.] 

2.  Appui.  ard  Ebbob  ^s>117&— Disposition 

OF  Case  on  Appbai.. 

Where  the  error  is  In  the  codcIubIoqb  of 
law,  drawn  from  findings  sufficient  to  support 
a  judgment  in  accordance  with  the  eomplaint, 
the  court  on  appeal  will  direct  tbo  entry  of  a 
proper  judgment. 

tEd.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  H  4688-4666;  Dec.  Dig.  <8=» 
U76.1 

Appeal  from  Superior  Court,  Marin  Gonn- 
ty;  Edgar  T.  Zook,  Judge. 

AcUcm  bj  Nlcbolaa  P.  Tost  and  another, 
partners  as  ttie  MUl  Tall^  Lamber  Compa- 
ny, against  George  F.  Bouz  and  otiwrK. 
From  a  judgment  granting  Insufficient  relief, 
plaintiffs  appeal.  Reversed,  with  directions. 

H.  C.  Symonds,  of  Mill  Valley,  for  appel- 
lants. Thomas  1$.  Hayden,  of  San  Francisco, 
for  respondents. 

CHIPMAN,  P.  J.  This  Is  an  action  to  en- 
force a  materiainian's  lien.  The  record  Is 
here  on  the  judgment  roll  alone.  The  court 
made  findings  from  which  as  conclusions  of 
law  it  found:  That  plaintiffs  are  entitled  to 
Judgment  against  defendants  Barrlck  &  Mnr- 
pliy,  a  copartnership  composed  of  W.  C.  Bar- 
rick  and  H.  B.  Murphy,  for  the  sum  of  $146.- 
18,  but  without  costs;  that  plaintiffs  are 
not  entitled  to  a  lien  against  the  property  of 
defendants  Ronx  and  wife;  and  that  these 
latter  defendants  are  entitled  to  judgment 
against  plaintiffs  for  their  costs.  Judgment 
passed  accordingly,  from  which  plaintiffs  ap- 
peal. 

The  contention  of  appellants  is  tb&t  the 
trial  court  drew  erroneous  conclusions  from 
the  Qndlngs,  and  should  have  directed  judg- 
ment enforcing  the  lien  claimed  as  prayed 
for  by  plaintiffs.  It  appears  from  the  find- 
ings of  fact: 

That  defendants  Boox  and  wife  were  the  own- 
ers  of  the  lots,  situated  in  the  town  of  Mill  Val- 
ley, on  which  the  building  in  question  was  be- 
ing erected;  defendants  Barricic  &  Murphy  were 
the  contractors  employed  by  the  owners  to  erect 
the  building;  plaiotiln  were  materialmen,  who 
furnished  Barrick  &  Murphy  materials  for  the 
building;  that,  about  October  16,  1911,  defend- 
ants Barrick  ft  Murphy,  having  charge  of  the 
consteuction  of  said  building,  contracted  with 
plaintiffs  to  furnish  the  lumber  and  other  mate* 
rials  necessary  for  said  purpose. 

"(6)  That  acting  under  and  In  pursuance  of 
said  contract,  and  as  ordered  by  said  defend- 
ants Barrick  &  Murphy,  plaintiffs  herein,  do- 
ing business  Under  the  firm  name  and  style  of 
Mill  Valley  Lumber  Company,  aa  aforesaid,  fur- 
nished to  said  defendants  Barrick  &  Murphy, 
between  the  16th  day  of  October,  1911,  and  the 
4th  day  of  April,  1912,  lumber,  lath,  shingies, 
lime,  cement,  plaster^  nails,  and  hardware,  ana 
other  building  materials  to  be  used  and  which 
were  actually  used  in  erecting  and  constructing 
said  building,  and  between  the  4th  day  of  April, 
1912.  and  the  27tb  dav  of  April,  1912,  and 
the  last  thereof  on  said  latter  date,  certain 
building  materials  as  hereinafter  set  forth  in 


paragraph  18  of  these  findings,  the  agreed  pries 
of  aU  of  which  materials  so  fumiahed,  and  ala» 
the  reasonable  value  thereof,  when  so  ordered, 
and  also  when  so  furnished,  was  and  is  the  sum 
of  Jl.676.51-" 

Of  this  amount,  $1,530.38  was  paid  to  plain- 
tiffs, leaving  due  $146.13.  It  is  then  found 
that,  on  May  2S,  1912,  "and  within  30  days 
after  plaintib  had  ceased  to  furnish  materialf 
as  aforesaid,"  plaintitb  filed  ttieir  claim  of  lien 
in  due  form. 

"aO)  That  the  -contract  between  defendants 
George  F.  Rous  and  May  A.  Roux,  his  wife,  as 
owners,  and  defendants  Barrick  &  Murphy,  as 
contractors,  under  which  the  building  deecnl>ed 
in  the  complaint  was  constructed  was  complsk- 
ed  on  tlie  4th  day  of  April,  1912,  except  as 
to  trivial  imperfecaons  ana  modifieatioas  to  cor> 
rect  them,  which  modifications  were  as  follows: 
Adding  about  three  feet  to  the  height  of  the 
brick  chimney,  putting  in  cement  steps  entering 
into  the  basoDent,  and  making  changes  in  win- 
dow screens— and  that  on  the  4th  day  of  April, 
1912,  said  defendants.  George  F.  Roux  and 
May  A.  Roux,  his  wife,  as  owners,  went  into 
the  open,  complete,  exdusive,  and  actual  ose 
and  occupation  of  said  building." 

Finding  13,  mentl<xied  in  flndiiv  6,  supra, 
and  referred  to  in  finding  10,  sapra,  Sa  as 

follows: 

"(IS)  That  the  only  materials  fumldied  by 
plaintiffs  to  defendants  Barxlck  ft  Murphy,  as 
contractors  as  aforesaid,  fnnn  and  after  the  4th 
day  of  April,  1912,  to  and  including  the  27th 
day  of  April,  1912,  were  materials  to  be  used, 
and  were  actually  used,  in  makinir  said  modifica- 
tions to  correct  said  trivial  imperfectione  in 
said  buildings,  and  amounted  in  value  to  the 
sum  of  $10li." 

Finding  11  Is  that: 

On  April  9,  1912,  "and  within  ten  days  after 
the  completion  of  the  contract  last  mentioned 
as  aforesaid"  (L  e.,  the  contract  between  the 
owners  and  the  contractors,  Barrick  ft  Murphy), 
the  owners  filed  and  caused  to  be  recorded  a 
notice  setting  forth  that  "said  contract  last 
mratlooed  was  completed,**  whitdi  was  In  due 
form  and  duly  verified. 

Finding  £2  Is  as  follows. 

"(12)  That  plaintifb  failed  to  file  any  claim 
of  lien  in  the  office  of  the  county  recorder  of 
Marin  county  within  30  days  after  the  comple- 
tion of  said  last  mentioned  contract  as  afore- 
said, or  within  SO  days  after  the  completion  of 
said  building  save  for  said  modifications,  or 
within  80  days  after  the  filing  for  record  of  the 
notice  of  completion  as  above  set  forth." 

[1}  The  rights  of  the  parties  are  to  be  de- 
rived from  section  1187,  Code  of  Civil  Pro- 
cedure, as  amended  in  liKU.  Stats.  1811, 
1316.  The  section  reads: 

"Dverv  original  ctmtrsctor,  rfaiminy  the  ben- 
efit of  tnis  chapter,  within  sixty  days  after  the 
completion  of  his  contract,  and  every  person 
save  the  original  contractor  claiming  the  ben- 
efit of  this  chapter,  within  thirty  days  after  he 
has  ceased  to  labor  or  has  teased  to  fumlah 
materials,  or  both;  or  at  his  option,  within 
thirty  days  af<er  the  completion  of  the  original 
contract,  if  any,  under  which  he  was  employed, 
must  file  for  record  *  *  *  a  claim  of  lien 
containing,"  etc.  (These  requirements  were  com- 
plied with.)  "Any  trivial  imperfection  in  the 
said  work,  or  in  the  completion  of  any  contract 
by  any  lien  claimant,  or  in  the  construction  of 
any  building,  improvement  or  stmctvie,  or  of 
the  alteration,  addition  to,  or  repair  thereof, 
shall  not  be  deemed  such  a  lack  of  completioii  aa 
to  prevent  the  filing  of  any  lien." 
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Then  f<41ow«  what  shall  be  deemed  "equlv- 
aleot  to  a  completioD  for  all  the  purposes  of 
this  chapter."  The  section  then  provides: 

"Ihe  owner  may  within  ten  days  after  com- 
pletion of  any  contract,  or  within  forty  days 
after  cessation  from  labor  tSureon,  tit  for  rec- 
ord *  *  *  a  notice  settins  forth  the  date 
when  the  same  was  completed,  or  on  which  ces- 
sation from  labor  occurred,  together  with  his 
name  and  the  nature  of  his  title,  and  a  descrip- 
tion of  tbe  property  sulBdent  for  identification, 
whidi  notice  shaU  be  verified  by  himself  or 
some  other  person  on  his  behaU. 

It  Is  then  provided  that: 

If  such  notice  be  not  so  filed  the  owner  "shall 
be  estopped  in  any  proceeding  for  the  foreclo- 
sure of  any  lieu  •  •  *  based  on  the  ground 
that  satdHen  was  not  filed  witbln  the  time  pro- 
vided In  this  chapter." 

Briefly  stated,  the  conrt  finrnd  that  plaln- 
tiffs  continued  to  fornlsh  msteriala  aa  wder* 
ed  and  which  were  nsed  in  the  haUdlng  up 
to  April  27,  1912,  and  they  filed  their  Uen 
within  tiilrty  days  thereafter.  The  court 
found  that  the  bnlldii^  was  completed,  ex- 
cept as  to  the  trivial  imperfections  mention- 
ed, <»  April  4,  1912,  and  tbat  tbe  owners  fil- 
ed their  notice  witbln  10  days  thereafter. 
The  contention  of  reqMmdents  is  that  the 
time  In  wbldi  xdatntUbi*  rU^ts  to  file  their 
lira  began  to  mn  from  the  completion  of  the 
bidlding,  April  4th,  while  appellants  conten- 
tion Is  that  they  had  80  days  fn»n  ttie  time 
they  ceased  to  furnish  materials.  Tha  ques- 
tion l8  to  be  determined  by  the  statute  as  It 
was  amended  In  1011,  and  not  an  It  stood 
prior  thereto.  The  old  statute  (section  1187, 
Oode  OlTll  Proc.)  provides  that: 

"Erery  person  other  than  the  original  con- 
tractor furnishing  materialB"  was  required  to 
file  his  lien  "at  any  time  after  the  completion 
of  any  building,  *  *  *  and  until  the  expira- 
tion of  thirty  days  after  the  filing  of  said  notice 
of  completion  or  cessation  by  said  owner,"  men- 
tiMied  In  the  early  part  «f  tka  section. 

It  trlU  be  observed  that  the  matnlalinan 
was  given  80  days  after  tin  eompMUM  of 
die  building,  under  tbe  fbrmer  section,  and 
also  "until  the  n^ratlon  ct  thirty  days  aft- 
er" the  owner  had  filed  said  notice.  The  sec- 
tku  has  been  amended  so  tiiat  now  the  ma- 
terialman may  file  his  claim  of  lien  within 
80  days  after  be  has— 
•leased  to  •  •  •  fmrntah  matertait.  or  at  his 
OBtim  [if  this  clause  refen  to  him]  within 
thirty  days  after  the  completion  of  the  orig- 
ioal  contract,  if  any,  under  which  he  was  em- 
ployed." 

Findings  6  and  13  were  that  plaintiffs  fur- 
nished building  materials  between  October 
16, 1911,  and  April  4, 1912,  and  between  April 
4th  and  April  27th,  certain  building  mate- 
rials, all  of  which  were  nsed  In  the  building, 
amounting  to  $X,676.51,  of  which  plaintiffs 
had  received  $1,530.38  and  no  more,  leaving 
due  $146.13. 

It  seems  clear  to  us  that  plaintiffs  had  30 
days  after  they  had  "ceased  to  furnish  ma- 
terials" within  which  to  file  their  claim  of 
Hen,  and  In  fact  filed  it  in  time,  unless  they 


lost  this  ri^t  because  the  owner  took  pos- 
session of  tbe  building  -and  accepted  it  as 
completed.  The  conrt  found  that  the  building 
was  completed,  except  as  to  certain  modifica- 
tions'which  required  materials  of  the  value 
of  110.34,  and  which  the  court  found  were 
"trivial  imperfections."  StlU,  these  mate- 
rials were  used  in  the  building,  and  it  was  not 
complete  in  fact,  though  so  treated  by  the 
owners,  until  those  materials  were  so  used. 
Whether  trivial  or  not,  the  fact  remained 
and  was  found  by  the  court  that  plalntlfft 
did  not  cease  to  deliver  materials,  which 
were  used  In  tbe  building,  until  April  27th. 
We  do  not  think  the  owner  could  cut  off 
plaintiffs'  rigSit  given  by  the  statute  by  oc- 
cupying the  building  while  plaintiffs  were 
still  furnishing  materials  for  it  and  which 
were  being  used  in  It.  It  in  true  that  the 
statute  provides  that  the  occupation  by  the 
owner  shall  be  deemed  equivalent  to  a  com- 
pletion "for  all  the  purposes  of  this  chapter." 
But  the  time  within  which  plaintiffs  had  the 
right  to  file  their  claim  of  lien  did  not  begin 
to  run  from  the  completion  of  the  building, 
but  from  the  time  when  they  "ceased  to  fur- 
nish mcterialg.*'  As  to  the  original  contrac- 
tor, the  time  begins  to  run  upon  the  "comple- 
tion of  his  contract,"  and  as  to  him  the  oc- 
cupation of  the  building  might  "be  deemed 
equivalent  to  a  completion,"  for  such  la  the 
language  of  the  statute.  The  10  days'  notice 
which  the  owner  may  give  Is  to  be  given 
"after  completion  of  any  coiUract,"  and,  In 
our  opinion,  does  not  change  tbe  rights  of  a 
materialman  who  may  be  called  upon  to  fur- 
nish materials  used  in  the  building  after  the 
owner  acc^ts  it  as  completed.  It  generally 
happens  that  materials  are  delivered  and 
used  In  a  building,  and  labor  is  bestowed  up- 
on It  in  course  of  Its  construction,  long  be- 
fore It  Is  completed.  The  amendment  of  the 
statute  seems  to  have  given  the  materialman 
and  the  one  who  bestovrs  labor  the  option 
either  to  file  his  claim  with  reference  to  the 
time  he  ceases  to  furnish  materials  or  labor, 
or  to  wait  and  take  his  chances  of  knowing 
inst  when  the  building  Is  deemed  completed, 
%  fact  always  within  tbe  knowledge  of  the 
owner  and  original  contractor,  but  not  so 
of  the  materialman  and  laborer.  We  fall 
to  see  any  purpose  in  the  change  in  the  stat- 
ute unless  this  be  true,  and  it  Is  fair  to  ;ts- 
sume  that  tbe  Legislature  had  some  purpose 
In  making  the  amendment. 

[2]  Inasmuch  as  the  error  complained  ot 
lies  In  the  conclusions  of  law  drawn  from 
the  findings,  and  Inasmuch  as  the  findings 
are  sufficient  to  support  a  Judgment  in  ac- 
cordance with  the  complaint,  we  see  no  rea- 
son for  a  new  trial  to  be  bad.  It  is  there- 
fore ordered  that  the  Judgment  be  reversed, 
and  the  trial  court  directed  to  enter  Judg- 
ment for  plaintiffs  as  prayed  for. 

We  concur:  BUBNETT,  J.;  HABT.  J. 
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BOBBRTSON  t.  FINKLEB  «t  vx. 
(Oiv.  1334.) 

(District   Court  of  Appeal,  Third  IHstrict, 
California.    May  5,  191d.  Rebeariiis 
Denied  by  Supreme  Court 
July  2,  191S.) 

1.  Watebs  and  Wateb  Coubseb  ®=>107— 

SUBTERBANEAR  WATEBS— DlTBBSIOH— SO!"- 

nciKNCT  OP  Evidence. 

In  an  action  to  restflin  defendants  from 
diverting  more  than  two-thirds  of  the  waters  of 
a  sprins,  evidence  held  to  justify  finding  that 
the  defendants,  by  developing  water  by  means 
of  tunnels  200  feet  above  the  spring  did  not 
affect  its  flow. 

[Ed.  Note.~For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  H  U7;  Dec. 
Dig.  «=>107.] 

2.  Appeal  and  Bkbob  ®=>1008— FiNDiNGft-> 

PBEfiUMPTIOrTS. 

On  appeal  every  substantial  conflict  in  the 
testimony  must  be  restdved  In  favor  of  the 
fiBdiBga. 

[Ed.  Note.— For  other. cues,  se«  Appeal  and 

Brror,  Cent.  Dig,  SI  886Q-3i}60^  SUti^-ma; 
Dec  Dig.  «=»100&1 

Appeal  tiom  Smwrlor  Coart.  San  Uateo 
County ;  George  U.  Buck,  JTndc^. 

Action  by  A.  M.  Robertson  against  H.  O. 
Flnkler  and  wife.  Jndpnent  for  dsf^idants, 
and  plaintiff  appeals.  Affirmed. 

Albert  Mansfield,  of  Redwood  City,  for  ap- 
pellant, Ross  &  Ross,  of  Redwood  City,  for 
remwndenta. 

CHIPMAN,  P.  J.  Plaintiff  seeks  the  judg- 
ment of  the  court  that  he  Is  the  owner  of  .one- 
slxtb  of  the  waters  of  a  certain  spring,  known 
as  Rock  spring,  and  restraining  defendants 
from  diverting  more  than  two-thirds  of  the 
waters  of  said  spring ;  also  directing  defend- 
ants to  remove  any  obstruction  maintained 
by  them  which  prevents  plaintiff  from  obtain- 
ing the  use  of  said  one-sisth  of  aald  wa- 
ters; also  for  damages  In  the  sum  of  ¥2,500. 
The  findings  of  fact  and  conclusion  of  law 
were  that  plaintiff  is  the  owner  of  an  undi- 
vided one-sixth  Interest  In  said  spring  and 
the  waters  thereof,  and  that  defendants  are 
the  owners  of  four-sixths,  the  remaining  one- 
sixth  belonging  to  O.  F.  Westphal;  that  de- 
fendants have  not  nor  has  either  of  them  di- 
verted any  part  of  the  waters  of  said  Rock 
spring  to  which  plaintiff  Is  entitled,  nor  have 
defendants  or  either  of  them  Interfered  In 
any  way  with  plaintiff's  free  and  unobstruct- 
ed use  of  said  waters  to  which  plaintiff  Is 
entitled  ner  threatened  so  to  do;  that  plain- 
tiff has  not  been  damaged  "in  any  way  or 
manner  whatsoever  by  reason  of  any  alleged 
diversion  or  obstruction  of  the  said  Rock 
spring  by  said  defendants,  or  either  of 
them,  or  by  any  act  or  acts  of  defendants  or 
either  of  tliem,  whatsoever."  Judgment  pass- 
ed for  defendants,  from  which  plaintiff  ap- 
peals under  the  alternative  method. 

As  respects  the  question  of  alleged  dam- 
ages, there  was  no  evidence  supporting  plain- 
tiff's averments,  and  plaintiff  makes  no  claim 


for  damages  In  Ua  brief.  That  feature  ot 
the  case  may  therefore  be  dlsmlaBed  from 

consideration. 

Plaintiff  states  in  bis  brief: 

"This  matter  is  one  of  fact  rather  than  one 
of  law.  *  *  *  I  do  not  believe  that  there  Is 
any  law  entangled  in  his  case.  From  the  testi- 
mony and  under  the  admission  of  the  pleadings 
we  are  absolutely  entitled  to  one-sixth  ot 
'Rock  spring,'  wherever  that  may  be,  and  b> 
ODe-elxth  of  the  waters  flowing  therefrom,  and, 
whether  or  not  Dr.  Taylor  or  Mr.  Finklw  made 
any  developments  of  Rock  spring,'  we  never* 
theless  would  be  entitled  to  our  one-sixth  eC 
ah  the  waters  flowing  therefrom." 

No  qilestlon  arises  as  to  plaintiff's  right 
to  "one-sixth  of  Rock  spring,  wherever  that 
may  be,  and  to  one-sixth  of  the  waters  flow- 
ing therefrom,"  for  the  evidence  so  showed, 
and  the  court  so  found.  The  only  question  In 
dispute  is  whether  certain  water  developed 
by  defendants  and  their  predeceasora  in  es- 
tate is  part  of  or  should  have  been  found  by 
the  court  to  be  part  of  the  Rock  q^ing  wa- 
ter. 

The  land  on  which  Rock  spring  and  the 
developed  water  were  situated  is  part  of  a 
tract  of  600  acres  formerly  belonging  to  Ja- 
cob Krelss,  and  is  situated  In  the  foothills 
near  Redwood  City,  San  Mateo  county.  Aft- 
er his  death,  In  1901,  the  Krelss  ranch  was 
subdivided.  Lot  5  of  this  subdivision  was 
deeded  to  Mrs.  Hattle  Kreiss-Greene,  a 
daughter,  subject  to  the  right  appurtenant  to 
the  parcel  of  land  marked  "Isaac,"  situated 
on  said  lot  6,  for  an  undivided  one-third  in- 
terest In  a  certain  spring  known  as  RodE 
spring,  with  the  right  to  draw  the  waters 
thereof  and  therefrom,  over  and  across  said 
lot  5.  Subsequently,  the  portion  of  the  ranch 
marked  "Isaac"  was  conveyed  by  the  heirs 
of  Jacob  Krelss  to  one  John  Isaac,  the  deed 
containing  a  similar  redtal  to  that  above 
referred  to  in  the  Greene  deed  In  reference  to 
Rock  spring,  and  conveying  one-third  Inter- 
est In  said  Rock  springy  Similarly,  another 
portion  of  the  ranch  was  sold  by  said  heirs  to 
one  Bmest  Marcband,  conveying  one-tliird  in- 
terest In  said  Bock  spring,  and  another  por- 
tion to  Harry  R.  Fee,  who  conveyed  a  one- 
sixth  interest  in  Rock  spring  to  i^alntUT,  who 
through  mesne  conveyances  became  owner,  In 
1907,  of  15  acres  of  said  land  and  the  said 
one-sixth  of  Bock  spring.  Refbre  plaintiff 
had  obtained  title  Marcband  conveyed  his 
said  laud  with  Ills  right  to  the  spring  to 
John  Isaac,  who  thus  became  owner  of  two- 
thirds  of  the  spring.  Subsequently,  Isaac's 
land  and  water  right  In  the  spring  passed  to 
Dr.  A.  Miles  Taylor,  and  he  sold  to  defend- 
ants. In  December,  1008,  Mrs.  Greene  hav- 
ing died,  the  remaining  portion  of  lot  5,  67.73 
acres,  upon  which  Rock  spring  is  located,  was 
sold  at  probate  sale  for  $4,450,  plaintiff  and 
defendants  being  competitive  bidders,  and  de* 
feodttuts  became  the  purchasers,  thus  becom- 
ing the  owners  of  the  upper  part  of  the 
tract,  lot  5,  which  the  evidence  showed  was 
valuable  only  as  water-bearing  land.  We 
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find,  then,  tbst  wben  ftala  sctlon  was  eom- 
menced  pltlntlfl  owned  16  acres  of  lot  6  and 
ODe-aiztb  iDterest  In  the  waters  of  Bock 
spring,  and  defendants  owned  the  fiee  of  the 
upper  portion,  67.78  acres,  of  lot  5  upon 
which  the  spring  Is  located,  and  they  also 
owned  tho  Isaac  uid  Marchand  tracts  and 
twcHthlrds  of  the  waters  of  said  spring. 

[1, 2]  It  appears  that  a  golch  runs  thronSh 
lot  S  with  what  are  referred  to  as  left-hand 
and  rl^t-hand  branches.  Abore  the  junc- 
tion of  these  branches  and  on  the  left-hand 
branch  Is  Ro(di  spring  and  on  the  right-hand 
branch  a  spring  called  Oow  ^rlng. 

While  I^.  Taylor  owned  the  Marchand  and 
Isaac  tracts  he,  with  permission  of  the  own- 
ers of  the  land,  constructed  a  cement  tank 
or  rec^>tade  for  water  at  the  Jonctloa  of 
said  two  brandies  of  said  gnlcfa,  aboot  10 
feet  square  and  8%  feet  In  depth,  for  the 
purpose  of  a  wat»  reserrolr.  The  so-called 
**Isaac  pipe  line,"  -mentioned  In  the  com- 
plaint and  In  the  testimony,  was  connected 
with  this  tank  and  conve^  aD  fiie  water 
stored  therein  to  the  Tayl(n>-^H)W  defend- 
ants^—residence.  By  permisslui  of  ttie  own- 
er of  the  land,  Taylor  carried  the  water  of 
"Cow  qprlng"  by  pipe  to  this  tank.  Xo  wa- 
ter from  said  Cow  creek  flowed  ta  flows  into 
or  renews  Bock  sprli^  One  taet  In  con- 
troversy la  the  location  of  this  latter  spring 
with  reference  to  said  tank.  The  court  found 
that: 

It  is  "located  at  the  base  of  ■  Isi^  rock 
situate  in  the  left-hand  raviDe  mentiODed  in 
finding  3  and  about  40  feet  distant  above  the 
Taylor  tank  or  receptacle,  and  that  the  flow 
of  water  from  said  spring  is  sometimei  barely 
perceptible,  and  does  not  exceed  an  awM* 
of  more  than  SOO  ssllons  par  day." 

The  witnesses  did  not  agree  as  to  the  dis- 
tance apart  of  the  spring  and  tank,  but  there 
was  ample  erldence  supporting  the  finding  on 
this  fiict  As  to  the  quantity  of  water  af- 
forded by  the  spring,  one  witness  who  was 
familiar  with  its  history  testlfled  that  at 
tlmefl  an  its  water  could  have  been  couTeyed 
through  "a  wheat  straw"  and  none  of  the 
witnesses  placed  its  average  flow  In  <nrdlnary 
seasons  at  mon  than  BOO  gallons.  Unless  the 
water  first  developed  by  Taylor  is  part  of 
Rock  spring  water,  we  do  not  see  that  the 
quantity  of  water  In  that  spring  Is  very  ma- 
terial, for  whatever  it  is  the  respective  rights 
of  the  parties  to  it  are  not  questioned.  Hie 
court  found: 

"That  at  no  time  since  the  construction  of 
mid  cement  tank  or  receptacle  by  said  A.  Miles 
Taylor  did  all  or  any  of  the  water  of  said  Bock 

Siiog  flow  into  said  'Isaac  pipe  line,'  nor  did 
»  defendants,  or  either  of  them,  divert  or 
take  any  or  use  any  part  of  said  water.** 

The  evidence  la  conflicting  as  to  tbe  point 
where  the  excavations  were  made  in  tbe  sides 
of  the  ravine  to  develop  water.  There  was 
testimony  that  it  was  from  150  to  200  feet 
above  Rock  spring.  Witness  Woodward 
drove  tbe  tunnels  for  Dr.  Taylor.  He  testi- 
fied that  he  ran  two  tunnels  and  found  wa- 
ter at  a  distance  of  about  16  fe^  in  the  hiU; 
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that  he  ran  throttlih  fonnatlMU  bnpervlouM 
to  water,  IndlcatlDg  that  the  water  developed 
did  not  and  would  not  otherwise  have  fonnd 
its  way  into  the  ravine ;  and  that  he  piped 
the  water  200  feet  down  the  ravine  to  the  ce- 
ment tank  which  he  buUt  to  receive  it  It 
has  already'  been  stated  that  the  "Isaac  pipe 
line"  connected  this  tank  with  Taylor's  (now 
dtfendants')  residence.  Witness  Bromfield, 
lAty  ^igineer  ot  the  <Aty  of  San  Mateo  and 
■county  Burroyor  ot  San  Mateo  eonnty,  who 
claimed  to  have  had  experience  as  a  miiwr- 
aloglst,  surveyed  and  subdivided  this  tract 
of  lahd  and  visited  the  two  water  develop- 
ing tunnely  above  referred  to.  He  testlfled 
that: 

One  of  the  tunnels  was  195  feet  "from  what 
I  understand  la  shown  to  be  Bock  sprinff,"  and 
"the  other  is  215  feet.  Q.  As  an  expert,  would 
you'say  that  any  of  this  water  which  has  beetf 
reached  by  gding  throagh  this  rock  some  10 
feet,  would  any  of  tho  water  there  feed  the 
spring  which  was  polntrd  out  to  you  by  Jacob 
KrefssT  A.  I  do  not  think  It  did.^ 

Witness  Flnkler,  one  of  defendants,  tes- 
tified  that  he  has  to  continue  work  In  the  tun- 
nels to  keep  up  the  flow  "on  account  <tf  the 
day  that  ccnnes  in  there  and  fllls  op  these 
cracks  and  lessens  the  flow."  It  was  shown, 
that  this  cement  tank  stood  up  above  the  bot- 
tom of  tbe  gulch  80  that,  except  when  the 
weather  was  istormy,  the  water  of  the  gulch 
coming  from  the  Bock  spring  ran  around  it. 

"Every  stezm,  of  course,  It  would  flow  over.  . 
Q.  But  a  small  stream  would  flow  around  it? 
A.  It  goes  around  It    There  was  a  certain 
amount  o{  flow  there.** 

A  short  distance  below  this  tank  was  what 

was  called  the  Fee  dam,  from  which  plain- 
tiff received  by  pipe  his  share  of  the  wa- 
ter, and  he  testlfled  that  he  received  a  suffi- 
cient supply  up  to  1009  or  1910,  which  was 
two  years  or  more  after  tbk  tunnels  were 
dug.  Tbe  evidence  Justified  the  finding  that 
in  developing  water,  as  was  shown,  some  200 
feet  above  Bock  spring,  it  did  not  affect  the 
flow  at  that  spring.  There  was  eridence 
tending  to  controvert  this  fact,  and  evidence 
also  conflicting  In  some  degree  with  other 
facte  In  the  case,  but  there  was  some  sub- 
stantial evidence  supporting  the  findings, 
and,  under  the  familiar  rule,  we  must  re- 
solve every  substantial  conflict  In  the  testi- 
mony in  favor  of  the  flndlnga.  Bancroft- 
Whitney  Company  v.  McHugb,  100  CaL  140, 
134  Pac.  1157. 
The  Judgment  la  affirmed. 

We  concur:  HART.  J.;  BUBNBTT,  J. 


WBSTPHAL  V.  FINKLEB  et  ux.  (Civ.  1885.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  May  6,  1015.    Rehearing  Denied 
by  Supreme  Court  July  2,  1915.) 

Appeal   from   Superior   Court,   San  Mateo 
County;   George  H.  Buck,  Judge. 
Action  by  O.  V.  Weatpbal  against  H.  a 
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Flokler  and  wife.  Judgment  for  defendaata, 
and  plaintiff  appeals.  Affirmed. 

CarroU  Cook  and  Wm.  HotE  Cook,  both  of 
San  Franciaco,  for  appellant.  Boas  &  Roaa, 
of  San  Mateo,  for  reapondents. 

CHIPMAN,  P.  J.  By  stipulation  thia  case 
was  heard  and  decided  in  the  lower  court  upon 
-the  evidence  anbmitted  in  Robertson  Eink- 
ler,  149  Pae.  784.  Tbe  questions  involved  in 
Robertson  v.  Finbler,  No.  1S34,  this  day  de- 
cided, are  identical  with  the  t^neBtions  raised 
in  this  case,  and  our  deciaion  in  that  case  is 
determinative  of  this  case.  Westphal'a  inter- 
est in  Rock  aprfng  was  one-sixth,  and  is  not 
disputed.  He  claimed,  however,  as  did  Robert- 
son, that  the  water  developed  above  the  'spring 
was  part  of  the  water  of  the  spring.  He  failed, 
as  did  Robertson,  in  establiabing  hii  contention. 

Upon  the  authority  of  the  decision  in  Robert- 
aon  T.  Finkler.  No.  1334,  the  Judgment  ii  af- 
firmed. 

We  concur:   BART.  J.:  BURNETT,  J. 


PEOPLE  V.  SBNEGRAM.   (Ci.  841.) 

(District  Court  of  Appeal,   Second  District, 
California.    April  30,  1915.) 

1.  Pebjttbt  «=»11— Auehknts— Matbbuutt. 

In  perjury,  the  matter  sworn  to  need  not  be 
directly  and  immediately  material,  it  being  suffi- 
cient if  to  connected  with  the  fact  in  Issue  as 
to  have  a  legitimate  tendency  to  prove  or  dis- 
prove such  fact  by  giving  weight  or  probability 
to  the  testimony  of  a  witness  testifying  thereto. 

[Ed.  Note.— For  other  cases,  see  Perjury.  Cent. 
Dig.  SS  38-54;  Dec.  Dis.  ^11.1 

2.  Pehjubt  <9=3ll— Elements— MATantiAUTT. 

In  a  prosecuuon  for  receiving  st<^en  goods, 
a  witness  gave  testimony,  tending  to  fix  the. 
crime  upon  the  accused,  and  to  show  that  the 
testifying  witness  had  no  paft  in  making  the 
purchase  of  the  goods  alleged  to  have  been 
stolen,  accused  claiming  that  he  bought  such 
goods  on  the  direct  orders  from  the  witness,  who 
was  hia  employer.  Subsequently  an  indictment 
for  perjury  was  brought  against  such  tMtifyiug 
witness.  Held,  that  the  evidence  given  by  such 
witness  was  material  upon  one  of  the  chief 
points  raised  in  Uie  former  prosecution. 

nSd.  Note.— For  (rtfaer  cases,  aee  Perjory,  Gent 
Dig.  H  88-54 :  Dec.  Diff.  «s»ll.] 

3.  Cbiuinal  Law  «=3828— iNsnnonons  — 

Cubing  Ebrob. 

Id  a  prosecution  for  perjury,  an  Instruction 
that  "an  unqualified  statement  of  that  which 
one  does  not  know  to  be  true  is  equivalent  to  a 
statement  of  that  which  one  knows  to  be  false," 
when  taken  in  connection  with  an  instruction 
defining  perjury  and  stating  that  any  person 
who,  having  taken  an  oath  to  testify  truly,  will- 
fully  states  as  true  any  material  matter  which 
he  knows  to  be  false,  is  guilty  ot  perjury,  was 
not  prejudicial  to  defendant 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S3  1992-1995,  315S ;  Dec-  Dig. 

«=5fe3.] 

4.  CuHiNAi.  Law  ^=>823— iNBTBDonoitB. 

In  a  prosecution  tor  perjury,  an  instruction 
submitting  to  the  jury  the  question  whether  any 
testimony  given  by  defendant  was  material, 
while  erroneous,  was  not  prejudicial,  where  the 
court  also  instructed  that  all  tbe  testimony  al- 
leged to  be  taXae  was  given  upon  material  mat- 
ters. 

[Ed.  Not&— For  other  casee,  see  Oiminal  Law, 
Cent  Dig.  K  1992-1995,  3158;  Dec.  Dig.  «s» 
828.] 


6.  Cbiuinai,  Law  «s3>1169  —  Affkai.  —  Evi- 
dence—Otheb  Oftensks. 

In  a  prosecutiun  for  perjury,  the  admiaidoD 
of  a  resolution  by  a  board  of  directors,  showing 
that  defendant  as  president  of  the  corptnation 
had  feloniously  taken  money  therefrom  and  used 
his  office  for  the  pnrpoae  of  mining  the  com- 
pany, was  prejudidal  error. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  |{  754,  9068^^0,  3187-8148; 
Dec  Dig.  «=»116d.] 

6.  Cbiuinal  Law  «=5»1170%— Appeal— Pbkj- 

UDICIAI.  E^tBOB— LUOTINO  IHPBACHHSNT  Ot 

Wttnebs. 

Since  the  state  of  mind  of  a  witneea;  Ua 

interest,  or  bias,  are  always  proper  matters  tor 
inquiry  where  the  testimony  upon  which  a 
prosecutim  is  based  depends  for  their  falsity  up- 
on the  testimony  of  the  proBecuting  witness,  any 
effort  to  abridge  defendants  right  to  impeadi 
such  witness  is  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Crimina] 
Law,  Cent  Dig.  if  3129-3135 ;  Dec.  Dig.  «=» 
1170%.]. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Gavin  W.  Craig,  Judge. 

PhiUp  Senegram  was  convicted  of  perjury, 
and  from  the  Judgment  and  order  denying  a 
new  trial,  be  appeals.  Reversed. 

Eail  Rogers,  W.  H.  Dehm,  H.  Gierter, 
and  Balrd  &  Gerectat,  all  at  Loa  Angdea,  for 
appellant  U.  8.  Webb,  Atty.  Gen.,  and 
George  Beebe,  Dept  Atty.  Gen.,  for  tbe  Peo- 
ple. 

SHAW,  J.  Defendant  waa  convicted  of  the 
crime  of  perjury,  and  appeals  from  the  Judg- 
ment and  an  order  denying  bla  motion  lor  a 
new  triat 

It  appears  that  ond  S.  Bauman  was  an 
employ^  of  tbe  Senegram  Company,  a  cor- 
poration, of  which  defendant  was  president 
Some  one  telephoned  tbe  company,  expressing 
a  desire  to  sell  a  lot  of  copper  wire  and  des- 
ignated a  certain  saloon  in  Los  Angeles  as 
the  place  where  negotiations  could  be  con- 
ducted for  its  purchase.  Bauman  met  the 
party  and  purctiased  the  wire,  which  as  a 
matter  of  fact  had  been  stolen  from  some 
point  in  Arizona.  I^ereafter  a,  complaint 
was  filed,  charging  Bauman  with  receiving 
stolen  goods.  At  the  preliminary  hearing 
had  thereon  before  a  magistrate,  defendant 
was  called  as  a  witness  and,  as  alleged  In 
tbe  IndlctmtAit,  gave  certain  false  and  ma- 
terial testimony  the  tendency  of  which  waa 
to  fix  tbe  crime  upon  Bauman  and  show  that 
defendant  had  no  part  In  making  the  pur- 
chase of  the  wire,  whereas  Bauman  claimed 
that  the  telephone  communication  was  had 
with  Senegram,  who  directed  tbe  fornaer,  as 
such  employ^,  to  go  to  tbe  place  designated 
and  make  an  offer  of  13  cents  per  pound  for 
the  wire.  This  testimony,  covering  some  Ave 
or  six  pages  of  the  transcript  as  set  forth  in 
the  Indictment  consisted  of  answers  made 
by  defendant  to  questions  propounded,  each 
and  all  of  which  are  alleged  to  have  been 
material  and  knowingly  and  willfully  falsely 
made. 

[1 , 2]  That  default  gave  such  answers  na- 
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der  ottth  In  the  case  of  People  ▼.  Banman 
wft8  clearly  proved  by  tbe  ofBclal  straogm- 
pber  who  reported  the  case,  and  there  was 
roffident  evidence  addnced  to  Jastl^  the  jury 
In  flndbig  that  the  major  part  thereof  was 
fialae.  The  tendency  of  the  erldence  glTen  by 
thla  d^ndnnt  before  ttie  magistrate  was  to 
prove  that  Banmui,  vnknown  to  defendant 
and  of  his  own  motion,  pnrdtased  the  copper 
knowing  It  to  hare  been  stolen ;  that  defend- 
ant was  at  the  time  ont  of  the  dty,  and  did 
not  receive  a  oommnnlcatton  by  i^tme  pnr- 
snant  to  v^lch  be  butructed  Bauman  to 
meet  the  party  and,  on  behalf  of  the  Sene- 
gram  Gonqnny,  buy  the  wire  for  18  cents  per 
pound. 

"The  matter  sworn  to  need  not  be  directly 
and  immediately  material.  It  is  Baffident  it  it 
be  BO  coim«cted  with  tbe  fact  directly  in  issue 
as  to  have  a  legitimate  tendency  to  prove  or  dia- 
prove  Bucta  fact  by  giving  weight  or  probability 
to  the  testimony  ci  a  witness  testifying  thereto, 
or  otherwise.**  22  Am.  A  Eng.  Bncya  <tf  Law, 
p.  687. 

Measured  by  this  role,  we  entertain  no 
doubt  as  to  the  materiality  of  the  erldCTce 
given  by  defoidant  upon  one,  if  not  the  chl^. 
Issue  raised  In  tbe  Bauman  Case.  See,  also. 
People  V.  Barry,  63  Cal.  68;  People  v.  Met»- 
ler,  21  Cal.  App.  82.  130  Pac;  1192. 

[S]  Appellant  Insists  that  the  court  commit- 
ted prejudldal  error  in  giving  certain  instruc- 
tlons  to  Hie  Jury,  These  instructions,  which 
we  win  designate  as  1  and  2,  are  as  follows: 

"(1)  An  unqualified  statement  of  that  which 
one  does  not  know  to  be  true  is  equivalent  to  a 
statement  <^  that  which  one  knows  to  be  false. 

"(2)  The  Goort  further  instmcts  the  jury  that 
it  is  not  necessary  to  prove  or  establish  all  of 
the  matters  alleged  and  set  up  in  the  informa- 
tion as  consdtuting  tbe  charge  of  perjury 
BKainst  tlie  defendant  bereio.  It  is  sufficient  it 
jou  believe  from  tbe  evidence  beyond  a  rea- 
Bonable  doubt  that  the  prosecution  has  proven 
that  any  of  the  matters  charged  in  the  informa- 
tion were  bo  sworn  to  or  testified  to  hjr  the  de- 
fendant on  the  oGcaaion  of  his  testifying  as  a 
witness  as  charged  in  tbe  information,  and  that 
the  same  Is  proven  by  the  prosecution,  beyond 
a  reasonable  doubt,  to  have  been  false  and  un- 
true at  the  time  the  same  was  bo  sworn  to,  or 
testified  to,  to  the  then  Imowledge  of  the  defend- 
ant, aB  disrged  in  tbe  information,  and  that 
the  same  was  material." 

Instruction  No.  1,  embodying  the  provi- 
sion of  section  125  of  the  Penal  C!ode,  must 
be  read  In  connection  with  another  Instruc- 
tion given  by  the  court  in  the  language  of 
section  118,  Penal  Code,  and,  bo  considered, 
even  conceding  that  It  was  Inapplicable  to  tbe 
Issue  raised  by  the  facts  pleaded,  neverthe- 
less could  not  have  been  prejudicial  to  de- 
fendant. People  V.  Von  TIedeman,  120  Cal. 
128,  52  Pac.  155. 

[4]  The  other  Instruction,  No.  2,  is  attack- 
ed npon  several  grounds.  Appellant  insists 
that  it  is  erroneous  by  reason  of  the  fact  that 
the  court  submitted  to  the  jury  the  determl- 
nation  of  the  question  as  to  whether  or  not 
any  testimony  given  by  defendant  was  ma- 
terial, court  erred  In  so  directing  the 
jury.  "The  question  of  the  materiality  of 
evidenoflk  no  matter  when  or  how  It  may 


arlae,  is  always  one  of  lair  for  Hie  court,  and 
not  of  fact  for. tbe  Jury.*"  People  v.  Lem 
Ton,  97  GaL  224,  82  Pac.  11.  Nevertheless, 
defendant  eonld  not  have  been  prejudiced  by 
sadi'  emmeoufl  Instruction  for  tb»  reason 
that  elsewhere  the  court,  by  an  instruction 
ivliidi  we  will  designate  No.  8,  pn^erly  In- 
structed the  .Jury  that  an  of— 
"the  said  testimony  .  •  •  •  was  a  material 
matter  and  was  material  evidence  and  testimony 
in  the  said  preliminary  examination  and  pro- 
ceeding." 

Hence,  since  by  No.  3  the  court  declared  all 
of  the  charges  of  false  testimony  averred  in 
tbe  indictment  to  be  material,  the  Instruction 
No.  2,  under  whic^  the  jury  might  have 
found  some  of  the  testimony  wbitdi  they  be- 
lieved to  have  been  falsely  given  Immaterial, 
must  be  deemed  favorable  rather  than  preju- 
j  didal  to  the  substantial  rights  of  defendant. 
People  V.  Lem  You,  supra-  It  is  likewise 
obvious  that,  conceding  the  two  Instructions 
respecting  the  question  of  materiality  of  the 
evidence  to  he  Inconsistent,  such  fact  could 
In  no  wise  have  been  prejudicial  to  defend- 
ant 

Appellant  insists  that  Instruction  No.  2 
Is  also  erroneous  In  that  it  instructs  the  Jury 
that  It  was  not  necessary  to  a  conviction  that 
they  find  all  of  the  testimony  alleged  In  the 
Indictment  to  have  been  given  by  defendant 
false,  but  that  if  any  of  the  matters  and 
things  so  sworn  to  were  proven  false,  such 
fact  would  Justify  them  In  finding  def^dant 
guilty  of  the  charge  of  perjury.  The  al- 
leged error  in  the  instruction  is  based  upon 
the  contention  that  tbe  offense  is  assigned 
upon  all  of  the  testimony  given.  Instead  of 
predicating  the  charge  upon  a  particular  an- 
swer. In  volume  30,  page  1462,  Cyc,  the 
rule  is  stated  thus: 

"If,  however,  the  indictment  Is  In  one  as- 
signment, failure  to  prove  all  tbe  statements 
Bubstanthdly  as  alleged  is  fatal  to  tbe  prosecu- 
tion." 

To  the  same  effect  Is  Brown,  v.  State,  40 
Tex.  Cr.  R.  50,  48  S.  W.  170.  where  it  Is  said: 

"But  here  the  assignment  is  in  solido,  and 
contains  In  combination  several  statementa,  all 
of  which  together  are  alleged  to  be  material, 
and  the  falsity  of  all  is  charged.  We  cannot  dis- 
sever  these  allegations,  but  muBt  consider  all 
together,  and  that  together  they  present  a  ma- 
terial issue,  and  as  aUc^Eed  it  was  incumbent  on 
the  statei  to  prove  •  •  •  that  appellant  swore 
to  all  the  statements  substantiaUy  as  alleged." 

Tbe  Indictment  sets  forth  upwards  of  30 
answers  to  as  many  questions  propounded  to 
defendant  In  the  Bauman  Case,  "each  and  all 
and  every  of  them  so  made  •  ♦  •  and 
sworn  to  as  true"  are  alleged  to  have  been 
material,  as  well  as  false.  Since  the  allega- 
tion Is  that  each  and  every  one  of  the  an- 
swers so  given  was  false.  It  cannot  be  said 
that  the  charge  was  based  upon  the  falsify 
of  tbe  evidence  In  solido  set  forth  In  the 
Indictment  On  tbe  contrary,  whUe  the  form 
of  pleading  may  be  objectionable,  neverthe- 
less, in  the  absence  of  a  special  demurrer, 
tbe  Indictment,  since  it  alleges  that  each  and 
every  one  of  the  answers  was  false,  must  be 
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deemed  euffident  as  a  separate  and  distinct 
a88lcuin«it  of  perjary  based  upon  each  an- 
swer Bworn  to  by  defendant.  If  this  be  true, 
it  necessarily  follows  that  the  court  commit- 
ted no  error  by  Instructing  the  Jury  that  U 
they  found  any  of  the  matters  or  testimony 
set  forth  In  the  Indictment  to  be  fals^  sacb 
fact  was  sufficient  to  Justify  them  ia  brli^ 
ing  in  a  verdict  of  guilty. 

[fi]  As  stated,  defendant  was  president  of 
the  Philip  Sen^am  Company,  a  corporation. 
It  appears  that  some  tUne  prior  to  his  trial 
the  board  of  directors  of  the  corporation 
passed  a  resolution  as  follows: 

"Wbereaa,  it  appears  that  Philli>  Senefranj, 
president  of  this  company,  has  felonionsly  taken 
moneys  therefrom  and  has  neglected  the  duties 
of  his  office  and  used  bis  office  tor  the  purpose  of 
ruining  this  company,  now,  therefore,  be  it 
resolved  that  the  said  Philip  Senegram  be  and 
he  is  hereby  removed  as  president  ot  this  com- 
pany and  as  an  employ^  thereof." 

This  resolution  was  admitted  into  evidence 
over  the  objection  of  defendant  The  At- 
torney General  does  not  seek  to  justify  the 
rating,  but  conceding  the  error,  insists  that 
the  prejudicial  effect  thereof,  if  any,  was 
cured  by  the  fact  that  defendant  introduced 
the  findings  of  a  court  in  a  dvil  action 
brought  by  the  corporation  against  Senegram 
to  recover  moneys  alleged  to  have  been  taken 
by  blm  from  the  company,  which  findings 
and  judgment  exonerated  defendant  from 
such  charge.  That  the  admission  of  the  res- 
olution in  evidence  was  gross  error  must  be 
conceded.  It  had  no  possible  bearing  upon 
the  Issue  involved  In  the  trial.  Whether  or 
not  defendant  had  wrongfully  appropriated 
money  from  the  corporation  of  which  he  was 
president  and  otherwise  ruined  the  company, 
did  not  tend,  In  any  degree,  to  show  whether 
or  not  he  bad  sworn  falsely  In  the  Bauman 
Case.  By  admitting  in  evidence  the  accusa- 
tion thus  formally  made  by  defendant's  busi- 
ness associates  the  court  In  eCTect  told  the 
jury  that  the  making  of  such  charge  was  a 
material  matter  for  their  considemtion  In 
determining  the  question  of  defendant's  guilt, 
as  charged  In  the  indictment  The  effect  of 
Budi  consideration,  since  the  matter  was  well 
calculated  to  blacken  his  character,  must  nec- 
essarily have  been  highly  prejudicial  to  the 
substantial  rights  of  defendant 

Appellant  complains  of  several  rulings  of 
the  court  sustaining  objections  to  evidence 
offe^  Sot  the  purpose  of  impeaching  Bau- 
man, the  chief  witness  for  ttie  prosecution. 
On  cross-examination  Bauman  was  asked  If 
he  had  not  tried  to  get  one  Levin  to  testify 
against  defendant,  and  upon  Levin  saying  he 
knew  nothing  about  the  case,  said  to  him: 
"Yoa  don't  have  to  know  anything  about  It ; 
I  will  tell  you  what  to  testify  to."  A  like 
question  was  asked  of  Levin,  to  both  of 
which  the  court  sustained  objections.  The 
court  likewise  sustained  objections  to  the  In- 
troduction In  evidence  of  a  pleading,  verified 
by  Bauman  as  secretary  of  the  Senegram 


Company,  the  allegations  of  which  descendant 
claimed  were  Inconsistent  with  some  of  BaU' 
man's  answers  and  tended  to  corroborate  tes- 
timony given  in  behaU  of  defendant  by  the 
witness  Gerecbt 

[6]  The  state  of  mind  of  a  witness,  his  in- 
terest In  the  case,  hostility  to,  friendship  for, 
bias  and  prejudice  against  the  parties,  are 
always  proper  matters  for  inquiry,  and  this  is 
especlaUy  true  where  the  one  testifying  oc- 
cupied the  position,  as  here,  of  prosecuting 
witness.  People  v.  Thomson.  92  Cal.  506,  28 
Pac  589;  People  v.  Wong  Chuey,  117  CaL 
621,  49  Pac.  833;  People  T.  Mack,  14  Cal. 
App.  12,  110  Pac.  867.  As  stated,  it  was 
averred  in  the  Indictment  that  each  and 
every  one  of  the  answers  given  by  Senegram 
In  the  Bauman  Case  was  false,  and  the  Jury 
were  Instructed  that  If  they  found  any  of 
such  answers  false,  such  fact  was  sufficient 
to  justify  a  verdict  of  guilty.  If,  therefore, 
the  answers  given  by  Senegram,  and  wbJch 
the  jury  found  to  be  false,  were  those  the 
falsity  of  which  depended  solely  and  alone 
upon  the  testimony  of  Bauman  (and  there 
were  mdi),  then  it  is  apparoit  that  any 
abridgment  of  defendant's  right  to  Impeach 
Bauman's  ^tlmony  was  clearly  preJudiclaL 

For  the  reasons  glren,  the  judgment  and 
order  are  reversed. 

WeconcnT:  CONBBT.P.  J.;  JAHES^J. 


TOMPKINS  T.  DAVTDOW.    (av.  13550 

(District  Court  of  Appeal,  Third  District,  CaU> 
forula.   May  6»  1916.   Behearing  Denied 
by  Supreme  Court  July  2,  1915.) 

1.  yBHTDOB  AMD  POBCHASEB  «S»S41  —  BESCIB- 

stoH  OT  Contract  —  SovnciEHor  or  Eti- 

DBNCB. 

In  an  action  brought  by  plaintiff  in  hia 
own  right  and  as  assigaee  of  others  to  recover 
^,000  paid  as  a  depout  on  a  contract  tar  the 

Surdiase  of  real  estate  from  defendant,  evidence 
eld  sufficient  to  support  finding  that  the  party 
with  whom  defendant  dealt  as  buyer,  and  the 
defendant,  mutually  agreed  to  a  rescission  of 
the  contract  of  purchase,  and  that  in  oonsMera- 
tioQ  thereof  defendant  should  retain  the  money 
paid  as  deposit 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Oent  Dig.  I|  100&-1017 ;  Dec  Dig. 
«s>34U 

2.  Contracts  «=>254  —  Parol  Bebcissioit  — 

evidsnce. 

By  consent  of  the  parties  a  contract  may 
be  mutually  abandoned  at  any  stage  of  perform- 
ance, and  this  may  be  done  by  parol. 

[Ed.  Note.— For  other  cases,  see  CtntiactB. 
Cent  Dig.  I  1149;  Dec.  Dig.  «=»254.] 

3.  Tbusts  «=s357— Bight  to  Follow  Tbubt 

PBOPEKTT— PUBCHASEB  IN  GOOO  FaRH. 
Where  the  owner  of  land  contracted  to  sell 
it  to  one  ostensibly  acting  solely  for  himself 
and  who  made  a  deposit  for  S5,()00,  and  there- 
after, when  such  purchaser  dedared  that  h« 
was  unable  to  take  the  property,  and  la  conaid- 
eratioQ  of  forfeiting  hia  deposit  there  was  a. 
rescission  of  the  contract  by  mutual  cons^t, 
persons  In  fact  interested  with  the  ostensible 
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pnrchasw,  whoee  moner  bad  gone  into  the  d«- 
IKwit,  could  not  reclaim  it  from  the  owner. 

[Ed.  Note. — For  other  cases,  see  Tnuts,  Cent. 
Dip.  H  863-868;  Dec.  Dig.  «»357.1 

Appeal  from  Superior  Coart,  City  and 
Coanty  of  San  S^andaco;  James  W.  Bartr 
lett,  Jadge. 

Action  by  PhlUp  W.  Tompklua  against 
Bemhard  Davidow.  Jadgment  for  defend- 
ant, and  plaintiff  api>eals.  Affirmed. 

Alexander  D.  Keyes.  of  Son  Frandaco^  txa 
appelant.  Walter  H.  Robinson,  of  San 
Francisco,  for  respondent 

OHIPMAN,  P.  J.  Plaintiff  broDgbt  the  ao- 
tlont  In  hla  own  behalf  and  as  assignee  of 
other  parties,  to  recorer  ¥6,000  paid  as  a  de- 
posit npon  a  contract  fbr  the  sale  -and  pur- 
chase of  certain  real  estate  sltaated  on  Bry^ 
ant  street  near  FlfUi  street  In  San  Frandsco. 
The  cause  was  tried  by  the  court  without  a 
Jury,  and  deCmdant  had  Judgment,  from 
which  and  from  the  order  denying  his  motion 
tor  a  new  trial  plaintiff  airpeals. 

The  transaction  shown  by  the  findings  of 
the  court  was  as  follows:  On  March  28, 1906, 
d^tendant  employed  George  0.  Boardman, 
Jr.,  and  T.  D.  Boardman,  copartners  as 
Boardman  Bros,  ft  Co.,  engaged  In  bnslness 
as  real  estate  agents,  "as  hla  agents  to  pro- 
cure for  him  a  purchaser  for  the  real  j>rop- 
erty  hereafter  described,  lex  an  agreed  cmn- 
pensatloui  and  they  thereupon  accepted  su<b 
employmoit" ;  that,  on  said  last-named  date, 
pursuant  to  sncb  employment,  they  represent- 
ed to  defaidant  th^t  they  had  found  a  pur- 
chaser  for  defendant's  said  reel  property, 
one  L.  A.  Stelger;  that,  believing  said  repre- 
sentation and  relying  thereon,  d^endant  did, 
on  said  March  28, 1006,  enter  Into  a  contract 
with  Tj.  a.  SteUcer  for  the  sale  and  purchase 
of  the  real  estate  mentioned  in  said  contract. 
In  the  words  and  figures  following,  to  wit: 

"Boardman  Bros.  Co.,  Real  Estate  Agents. 
138  Montgomery  St.  Contract  Receipt.  San 
FranciBCO,  March  28,  1906. 

"Kecciyed  froon  L.  A.  Steiger  the  sum  of  five 
thousand  dollars  (fS,O0O.OO)  being  deposit  on 
account  of  one  hundred  forty  thousand  (fl40,- 
000.00)  dollars  U.  S.  gold  coin,  the  purchase 

Erice  of  the  property  this  day  sold  to  and 
DOghfr  by  him,  and  being  in  the  city  and  county 
of  San  Frandsco,  State  ct  California,  and  de- 
scribed as  f<^ow8:  (Describes  a  lOO-vara  lot) 
Taxes  for  fiscal  year  1906-07  to  be  assumed  by 
bojer,  who  is  to  accept  the  property  as  iudi- 
cated  by  the  survey  dated  March  2nd,  1906. 
Terms  of  sale":  Twenty-five  days  are  s^ven  to 
examine  title  and  consummate  Uie  sale,  at  the 
termination  of  which  the  balance  of  purchase 
nrice  is  payable  upon  tender  of  deed ;  if  title  Is 
found  defective  the  purchaser  is  to  state  bis 
objections  in  vrriting  and  the  sdler  Is  to  per- 
fect the  title  within  thirty  days  after  the  time 
first  allowed  for  examination,  or  any  extension 
thereof,  unless  the  title  cannot  be  perfected 
witliin  said  thirbr  days.  In  wliich  event  the  same 
shall  be  perfected  within  a  reasonable  time  there- 
after. When  title  Is  thus  perfected,  "the  seller 
is  to  cMivey  said  property  to  the  purchaser,  and 
upon  a  tender  of  said  conveyance  to  the  pur- 
chaser, the  punAaser  is  to  pay  the  balance  of 


the  puKhase  price  of  said  pr<q;ierty.  If  tiie  sale 
is  not  consummated  according  to  for^piing 
conditions,  the  deposit  is  to  be  forfeited.  If 
the  title  cannot  be  perfected  within  the  abore 
mentioned  times^  the  deposit  is  to  be  returned. 
Taxes  for  the  fiscal  year  ending  June  30,  1900, 
also  rents  to  be  prorated  from  delivery  of  deed. 
The  said  L.  A.  Steiger  hereby  agrees  to  comply 
with  the  ctmditions  of  this  contract.  S^e  to  be 
consummated  at  the  office  of  Boardman  ^os. 
&  Co. 
"[Signed  as  foUows:] 
"L.  A.  Steiger. 

"Boardman  Bros*  ft  Oo.,  Agents** 

**San  Wanciflco^  March  28,  1900. 

"I  hereby  rati^  the  sale  of  the  within  de- 
scribed property  according  to  the  terms  and  con- 
ditions, tfaerdu  mentioned  and  agree  to  con- 
vey said  im^erty  to  the  party  therein  named 
or  to  his  assigns,  and  agree  to  pay  to  Boardman 
Bros,  ft  Co.  two  tiiousand  five  hundred  ($2,500.- 
00)  dollars,  for  services  rendered  when  sale  is 
dosed  and  money  paid  and  not  otherwise.  Ro- 
eeipt  by  me  of  the  within  mwtioned  depodt  of 
five  thousand  ($5,000.00)  dollars  is  hereby  ac- 
knowledged subject  to  the  tenna  of  this  contract 
"Bemhocd  Davidow. 

"We  agree  to  the  tongmng. 

"Boardman  Bros,  ft  Co." 

Resulting  from  the  great  fire  In  San  Fran- 
dsco, in  April,  1906,  "each  and  every  day 
from  and  including  April  10,  1000,  to  and 
Including  June  8,  1006,  were  regular  legal 
bcUdays  In  the  state  of  Oallftmiia."  Daring 
that  fire  the  buildings  standing  upon  said 
premises  were  destroyed,  but  the  court  found 
that  they  did  not  form  a  part  of  the  teal 
properly  nor  did  they  oonstltnte  any  Induce- 
ment or  oonslderatloir  to  Steiger  or  to  plain- 
tiff or  to  any  of  hla  assignors  for  the  pur- 
chase of  said  property,  the  lessee  having  the 
right  under  the  lease  to  remove  the  same; 
that  at  all  times  since  March  27,  1906,  de- 
fendant has  been  the  owner  of  said  real  es- 
tate "free  and  clear  of  nil  Incumbrances,  save 
and  except  the  lien  of  said  mortgage  for  $80,- 
000,"  as  to  the  existence  of  which  the  court 
found  that  both  Boardman  Bros,  and  Steiger 
had  knowledge  and  that  It  was  agreed  be- 
tween defendant  and  Steiger  that  It  should 
"either  be  assumed  and  the  amount  thereof 
deducted  from  the  purchase  price,  or  that 
said  mortgage  should  be  paid  and  satisfied 
out  of  the  purchase  price  when  the  same  was 
paid,  all  at  the  option  of  said  L.  A.  Steiger, 
and  that  so  much  of  said  purchase  price  as 
would  be  necessary  should  be  used  to  satisfy 
said  mortgage" ;  that  at  the  time  said  con- 
tract was  executed  both  Steiger  and  the 
Roardmans  knew  of  the  existence  of  said 
lease  and  knew  that  pursuant  to  Its  terms 
the  buildings  on  said  premises  "belonged  to 
the  lessee  and  could  be  severed  by  him  at  any 
time  before  the  expiration  of  the  term  there- 
in created,"  but  neither,  on  June  4,  1906,  nor 
at  any  other  time,  did  Stetger  personally  or 
by  agent,  verbally  or  otherwise,  notify  de- 
fendant that  he  would  not  accept  a  deed  of 
said  property  "because  of  any  defect  of  title, 
or  fault  of  defendant,  nor  did  he  at  any  time 
state  any  defect  of  title  or  fault  of  defendant 
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as  a  reason  f(»r  not  accepUng  sach  a  deed ; 
that,  on  tbe  contrary,  oa  June  4,  1^96,  the 
defendant  tmdered  to  said  L.  A.  Stelger  a 
duly  exeented  deed  of  ocmveyance  of  said 
premises  In  due  form,  and  that  thereupon 
said  li.  A.  Stelger  stated  tiiat  he  conld  not 
carry  out  his  part  of  said  contract  and  de- 
clined to  complete  said  sate,  and  thereupon 
for  a  valuable  conslcteratlon  waived  all  d^m 
to  said  deposit  of  $5,000  and  to  said  real 
property  pursuant  to  said  ocmtract  or  other- 
wise." Upon  this  latter  point  the  court  also 
found: 

"That  on  June  4, 1906,  said  L.  A.  Stelger  and 
the  defendant  agreed  vith  each  other  to  mutual- 
ly terminate  their  respective  obligations  under 
said  contract,  that  is  to  sfliy ,  they  agreed  with 
each  other  tlian  said  Steiger  should  and  be  did 
waire  all  right  to  said  $5,000  deposit  and  tbat  he 
should  and  he  did  release  said  defendant  from  oU 
obligations  to  convey  said  property,  in  c(Hiaid- 
eration  whereof  said  defendant  released  said 
Stelger  from  all  obligations  to  purchase  said 
property,  and  thereupon  their  respective  obli- 
gations under  said  contract  were  by  mutoal 
agreement  terminated  and  abandoned  and  they 
each  thereupon  became  released  from  farther 
obligation  to  each  other  on  account  ot  said 
contract  and  said  depooit." 

It  waa  further  found:  That  aald  sum  at 
96,000  paid  to  the  defendant  was  famished 
by  plalntUr,  the  Boardman  Bros.,  and  certain 
other  assignors  of  plaintiff  In  certain  propor- 
tions, "bat  the  fact  that  said  plaintiff  and 
said  Board  mans  and  said  asslgnOTs  of  plain- 
tiff were  In  any  way  Interested.  oUier  tban 
tbat  said  Boardmans  would  earn  a  commls- 
siffli,  was  unknown  to  defendant  and  was  not 
disclosed  to  him  by  any  om  ontU  about  May 
7,  1010,  whoa  this. action  was  commenced"; 
that  In  this  respect  said  plaintiff  and  said 
Stelger,  the  said  Boardmans,  and  said  other 
assignors  of  plaintiff  "led  defendant  to  be- 
lieve that  the  only  person  with  whom  de- 
fendant waa  dealing  and  to  whom  defraidant 
was  selling  said  property  was  said  L.  A. 
Stelger,  and  that  any  agreemeoits  regarding 
the  purchase  price  of  said  real  estate  or  the 
paymait  thereof  which  may  have  existed 
between  plaintiff,  said  assignors  of  plaintiff, 
and  said  L.  A.  Stelger,  were  at  all  times  c<m- 
cealed  from  and  unknown  to  defendant  until 
about  May  7, 1810."  It  was  also  found  that 
defendant  commenced  his  action  to  establish 
Ills  title  under  Oie  McBnemey  act.  In  June, 
1907,  and  perfected  his  title  thereunder  with- 
in a  reasonable  time;  that  at  no  time  did 
plaintiff  or  Stelger  or  the  Boardmans,  or  any 
other  person  pay  or  offer  to  pay  to  defendant 
the  or  any  part  of  the  purchase  price  agreed 
upon,  nor  did  defendant  ever  convey  or  offer 
to  convey  said  property  to  any  person  other 
than  said  L.  A.  Stelger.  There  is  a  finding: 
That,  on  June  5,  1906,  the  Boardman  Bros, 
left  at  defendant's  place  of  business  a  letter, 
directed  to  him,  which  be  received  about  ten 
days  thereafter,  stating  tbat  "Louis  A.  Stel- 
ger and  all  persons  Interested  under  him  In 
the  purchase  of  the  lot  (describing  It)  decline 
to  accept  a  deed  for  the  following  reasons": 
That  defendant  has  no  record  titles  There 


BSPORTBB  <Oal 

Is  an  existing  mortgage  of  $80,000  oa  the 
property  which  the  purchaser  will  not  assume. 
The  lmprovem«its  on  the  property  have  been 
burnt  The  lease  on  the  property  has  been. 
terminated  without  the  consent  of  Stdger. 
Signed,  "Boardman  Bros.  &  Co.,  Agents." 

As  to  this  letter  the  court  found: 
.  That  It  was  written  by  the  Boardmans  "ia 
the  capacity  of  agents  of  defendant,  and  was 
intended  by  said  Boardman  Bros.  &  Co.  and 
was  treated  by  defendant  as  information  on  the 
subject  fr<Hn  agent  to  principal  and  not  aa  a 
notification  from  said  tu  A.  Stelger  re^eettng 
any  rights  under  said  contract" 

[1]  The  findings  upon  which  the  Jo^^ment 
of  the  court  rested  are  chaUenged  as  imsniK 
ported  by  tlie  evldene&  It  seems  to  us  tbat. 
aside  from  other  fl^d^wg*,  if  there  was  snffip 
dent  evidence  to  siutport  the  finding  in  effect 
that  Stelger  and  defaidant,  <»i  June  4,  1008, 
mutually  agreed  that  the  contract  between 
tbem  waa  at  an  end  and  that  defendant 
should  retain  the  money  paid  as  a  d^K»lt 
as  consideration  for  terminating  the  contract, 
it  bec<mies  unnecessary  to  consider  other  find- 
ings or  any  other  features  of  the  casa 

There  la  abundant  evldoice  to  sbow  that 
tbe  Boardmans,  while  acting  as  defendant's 
agents,  concealed  from  him  that  they  and 
other  persons  Were  Interested  in  the  purdiase 
and  led  defendant  to  believe  that  Stager  was 
tbe  real  purChasw.  DefendaiU  was  fully  Jua- 
tified  in  dealing  with  Stelger  as  sole  purchas- 
er. He  knew  nothing  to  the  contrary  and 
had  no  means  ot  knowing  anything  to  tbe 
contrary  for  nearly  four  years  and  long  after 
he  bad  with  perfect  right  treated  the  contract 
as  at  an  end  and  the  matter  fully  settled  be- 
tween him  and  Stager  and  had  mtered  into 
engagemoits  concerning  the  pr<^>erty  on  that 
assumption.  It  was  on  this  assumption  that, 
on  August  8,  1906,  be  leased  tbe  lot  for  a 
term  of  years  to  the  S.  H.  Harmon  Lumber 
Company. 

Defendant  testified,  concerning  his  settle- 
ment with  Stelger,  as  follows: 

"Mr.  Mertens  and  myself  went  to  Mr.  Stei- 
ger'B  place  of  business  and  I  presented  htm  the 
deed.  I  asked  for  the  money  to  pay  for  it.  He 
said,  'Mr.  Davidow,  Z  cannot  pay  for  it  oa  ao- 
count  of  tbe  sale  I  made  of  tbe  comer  of  l%ird 
and  Brannan  streets  not  going  through.  I 
haven't  the  money  to  pay  you  for  it.'  1  said, 
'What  will  become  of  the  $5,000?'  and  be  said: 
'I  am  out  of  It  Here  is  tbe  terra  cotta  busi- 
ness end  that  is  all  I  have  left  to  make  my 
living  off  of.*  Q.  He  said  for  you  to  keep)  the 
$5,000?  A.  He  said:  'Keep  it;  I  am  out  of 
it.'  I  said,  'All  right,'  and  then  we  had  a  pri- 
vate conversation  regarding  the  drcumstances. 
Q.  Did  Boardman  Bros,  at  any  time  foUowing 
June  4,  1906,  malEe  to  you  any  verbal  statement 
or  objectim  regarding  the  title  to  the  property? 
A.  No.  air." 

Witness  M.  J.  Mertens  testified: 
"The  first  conversation  that  X  heard,  oe  took 
part  in,  between  Mr.  Davidow,  myself  and  Mr. 
Steiger  took  place  on  Monday,  Jtme  4,  1906,  at 
Mr.  Steiger's  place  of  basiness  out  -in  tbe  Mia- 
sion.  We  called  on  Mr.  Steiger,  and  I  m«- 
eented  Mr.  Davidow  as  the  grantor  In  that 
transaction,  and  I  told  him  we  cams  to  doee 
the  tranaactioD.  We  bad  the  deed;  prsMntcd 
it  to  him,  and  asked  faim  for  the  moMy,  and 
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Mr.  Sttlger  said:  *I  canaot  pay  for  this  pro[»- 
erty  now.  1  have  met  with  very  severe  losses 
both  in  my  business  and  in  real  estate.  More- 
over, the  sale  on  which  I  depended  for  a  part 
fff  tnie  money  has  fallen  through,  and  I  am 
therefore  totally  noable  to  comply  with  your 
request.  I  cannot  take  the  property.'  He  said 
the  sale  of  his  property  on  the  east  comer  of 
Third  and  Brannan  streets  had  fallen  through. 
Mr.  Davidow  broached  the  matter  of  the  for- 
feitnre  of  the  deposit,  and  said:  'Yon  know 
what  the  penalty  is  if  yon  cannot  comply  with 
the  contract ;  you  wiU  have  to  forfeit  this  de- 
podtl*  Mr.  Steiger  said  he  had  no  farther  in- 
terest in  it.  He  was  out  of  it  He  could  not 
take  the  property.  He  could  not  buy  anything 
at  that  time.  Q.  Did  be  say  anything  as  to 
what  could  be  done  with  the  U>,000?  A.  He 
understood  that  it  was  Mr.  I>avidow*s.  Q. 
What  did  Mr.  Davidow  say  in  reply?  A.  He 
said:  *lf  you  cannot  pay  for  the  property,  well, 
then,  I  have  to  be  satisfied  with,  the  next  best 
thing,  with  the  deposit.  But  I  am  very  sorry, 
because  I  depended  on  this  money,'  etc.  That 
was  BUbfltantuUy  all  the  conversation.  There- 
niKm  w«  left  I  -wtat  about  my  biuinen,  and 
Mr.  Davldov  vuit  about  his." 

We  think  tbere  iras  erfdoice  jastUying  tbe 
court  In  ItB  Anding  as  to  the  letter  of  the 
Boardmans  of  June  6*  1906.  But.  If  other> 
vise  It  was  not  written  nntU  after  Steiger 
and  d^endant  had  readied  a  eettl^mt  of 
the  transaction,  and  was  not  received  de- 
fendant for  ten  days  later,  and  It  does  not 
appear,  nor  does  the  letter  purport  to  show, 
that  the  Boardmans  were  serving  notice  as 
Stelgor's  agents.  Nor  did  the  Boardmans 
ever  inform  defendant  that  th^  were  author- 
ized to  act  as  Stelger's  agents. 

[2,1]  Upni  the  point  whldi  we  think  is 
ocHtduslTe  of  the  case,  the  learned  trial  judge, 
in  his  written  opinion,  called,  to  our  atten- 
tton,  states  tbe  matter  so  clearly  and  forcibly 
that  we  adopt  it  as  satisfactorily  dIsiKMdng 
of  the  question.  We  quote: 

"The  determination  of  this  case  depends  upon 
flie  solution  of  this  question:  What,  if  any, 
was  the  legal  effect  of  the  interview  between 
defendant  and  Ia  A,  Steiger  on  tbe  4th  of  June, 
1906?  If  the  acts  and  declaratioDs  of  these 
two  men  at  that  time  mutually  ended  and  ter^ 
minated  their  obligations  under  the  contract, 
the  defendant  must  and  should  prevail  in  this 
action.  That  defendant  considered  tbe  contract 
ended,  and  his  liability  to  convey  his  land  or 
to  return  the  deposit  released,  is  plainly  evident 
from  hia  subsequeot  actions  in  shortly  there- 
after leasing  the  lot  for  a  long  term  of  years  aiu] 
in  bis  statement  as  to  title  and  incumbrances 
made  in  the  McKnemey  act  proceeding.  So 
far  as  the  evidence  in  this  case  discloses,  de- 
fendant never  had  any  reason  to  believe  that 
any  one  other  than  L.  A.  Steiger  had  an  interest 
in  the  contract  in  relation  to  tbe  purchase  of 
the  lot,  until  shortly  before  the  institution  of 
this  action.  The  arrangement  of  the  purchasing 
indicate,  its  advance  of  the  $S,000  paid  tm  pur- 
dtase  price,  the  proitortionate  interest  of  its 
respective  parties,  were  never  disclosed  to  him. 
He  bad  every  reason  to  believe  that,  instead  of 
Boardman  Bros.  &  Co.  being  interested  as  secret 
poiichasers  of  his  lot,  tbay  were  his  agents  to 
effect  a  sale  of  the  same,  and  were  to  receive 
for  their  labor  and  efforts  In  effecting  such  sale 
from  the  purchase  money  the  sum  of  $2,000. 
The  notice  of  June  &,  1806,  of  Boardman  Bros, 
ft  Ca  to  defendant,  is  entitled  to  little,  if  any, 
consideration.  On  its  face  it  is  susceptible  of 
two  readings,  one  assuming  the  firm  to  be  the 
agent  ofl  defendant  simply  inftoming  defendant 


that  Steiger  has  repudiated  his  contract  and 
stating  hia  pun>orted  reasons  for  so  repudiating : 
the  other,  assuming  the  firm  to  be  the  agent  of 
t^teiger,  notifying  defendant  that  Steiger  repudi- 
ates his  contract.  It  is  signed  'Boardman  Brosv 
&  Co.,  Agents.'  Agents  for  whom,  Steiger,  de- 
fendant, or  the  individual  members  of  the  firm 
and  other  members  of  tbe  purchasing  syndicate? 
Under  the  facts  in  this  case,  defendant  had  the 
right  to  consider  the  firm  of  Boardman  Bros,  ft 
Co.  as  his  agents  in  tbe  transaction,  and  if  the 
firm  was  such  agent  of  defendant,  the  notice  of 
June  5,  1906,  would  be  of  no  value  as  a  notice 
of  objectiims  of  Stager  to  defeitdant's  title. 

"On  the  4th  of  Jane,  1906,  both  defendant  and 
Steiger  had  many  reasons  as  business  men  tor 
each  ending  any  further  obligations  under  this 
contract.  Steiger  did  not  have  tbe  money  to 
complete  the  purchase  and  as  a  business  man 
undoubtedly  did  not  desire  to  purchase,  in  view 
of  the  decreased  values  of  real  estate  in  8aa 
Francisco  at  that  time,  while  Davidow  had  on 
his  hands  a  lot  decreased  in  value  far  more 
than  what  he  had  received  on  purchase  price, 
with  records  of  title  destroyed  and  methods  of 
restoring  them  uncertain  if  not  entirely  wanting. 
Whether  the  tender  of  the  deed  on  June  4,  lOOQ, 
was  premature  or  not  on  defendant's  part,  is 
immaterial  if  at  the  interview  on  that  day  de- 
fendant and  Steiger  mutually  ended  their  duties 
and  liahilities  under  the  contract.  Where  Stei- 
ger had  obtained  tlie  $6,000  which  had  been  paid 
on  the  purchase  price  was  not  a  matter  of  any 
interest  to  defendant,  and  at  that  time  he  had 
no  reason,  legal  or  moral,  to  believe  it  was  not 
tbe  money  ot  Steiger. 

"There  cui  be  no  question  that  a  oontraet 
can  be  mutually  abB^<med  by  the  parties  at 
any  stage  of  tbelr  performance  and  each  of 
the  parties  released  from  any  further  <^liga- 
tion  on  account  thereof;  tliat  it  may  be  done 
by  pared,  and  the  fact  of  its  bavfng  been  done 
estauldied  by  evidence  of  tbe  acta  and  declara- 
tions of  the  parties.  The  long  period  of  time 
elapsing  between  the  tender  of  tbe  deed  and  the 
institutloQ  of  this  action  is  a  strong  circum- 
Btauce  urging  the  conclusion  that  the  contract 
was  considered  ended  by  both  parties  by  the 
interview  ol  June  4.  1806.  If  defendant  and 
Steiger  intended  at  that  time  by  their  acts  and 
declarations  to  end  and  terminate  the  contract 
and  any  future  liabilities  themunder,  tliat  intent 
should  not  be  defeated  by  allowing  parties  never 
known  by  defendant  to  have  had  any  interest  in 
the  contract  until  nearly  four  years  after  he 
supposed  it  was  ended  to  come  in  and  seek 
a  recovery  of  moneys  alleged  to  be  theirs  Instead 
of  Steiger'a  Plaintitrs  counsel  suggests  that 
Steigw  was  a  trustee  for  plalntiif  and  his  as- 
signorsj  and  therefore  could  not  release  the  95,- 
000  paid  the  defendant  on  purchase  price.  If 
the  relation  of  trustee  existed  between  Steiger 
and  plaintifTs  assignors,  defendant  never  knew 
of  it,  and,  if  it  were  so,  under  these  facts  the 
remedy  would  he  a  personal  one  for  settlement 
between  plaintiff  and  Steiger  and  not  involv- 
ing the  defendant 

"In^  view  of  the  conclusion  that  the  evidence 
shows  that  the  contract  and  its  obligations  were 
mutually  and  T<duntarily  terminated  by  defend- 
ant sjid  Steiger,  it  bectnues  imneceeBary  to  dis- 
cuss the  various  other  nutters  so  ably  and  folly 

{^resented  by  the  briefs  sobmltted  by  counsel 
n  this  actios. 

"Eludings  and  judgment  In  tuvm  ot  the  de- 
fendant are  ordered  prepared  and  submitted  by 
the  attorney  for  the  defmdant  in  this  action. 
"James  A,  Bartlett,  Judge  Presiding.*' 

No  assignments  of  errors  In  rulings  during 
the  course  of  the  trial  are  presented  In  plain- 
tifTs brief. 

The  judgment  and  order  are  affirmed. 

We  concur:  HART,  J,;  BURNETT^  J.  ' 
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ROCS  lUDGB  PABK  CO.  r.  WBLLS  et  «L 
(CiT.  1360^ 

(District  Coart  at  Appeal,  Third  District,  Oall- 
fornia.    AprU  28,  1915.) 

1.  PLEADma  <^214— Deuubbeb— ADKtasiON. 

All  the  material  iaxtai  stated  in  a  com- 
plaint are  admitted  to  he  tme      the  demurrer. 

[Ed.  Note.— For  other  caaes,  aee  Pleading, 
Cent.  Dig.  H  62&-634;  DeoDig.  ^214.] 

2.  MoBTOAou  ^^BllO  Aonow  to  FORBCLOaS 
—  Complaint  —  Ai^lboations  of  Owkbr- 
Eraip, 

In  an  action  for  a  decree  forecloaing  a 
mortgage  executed  to  eecare  the  payment  of  a 
note,  a  complaint,  alleging  that  the  defendants 
executed  the  note  set  out  therein  and  aa  se- 
curity executed  and  delivered  the  mortgage,  that 
the  balance  due  on  the  principal  of  the  note  and 
the  interest  thereon  was  due  and  unpaid,  that 
the  plaintiff  exerdsed  its  option  and  declared 
the  whole  amount  of  principal  and  interest  to 
be  immediately  payable,  showed  ttte  ownership 
of  the  note  at  the  time  of  execution  of  the 
mortgage,  which  condition  of  ownership  was 
presumed  to  continue,  so  that  it  was  not  neces- 
sary to  directly  allege  delivery  of  the  note  or 
that  the  pleintifE  was  the  owner  of  the  note  at 
the  time  of  its  exercise  of  the  option. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  I  1313;  Dec.  Dig.  «=7449.1 

8.  MOBTOAOES  «=s>74— PB«81I1£FH0N— D«IJV- 
KBT  OF  NOTS. 

Where  a  mortgage  securing  a  note  was 
delivered  upon  ita  execution,  there  is  a  presump- 
tl(m  at  law  that  the  note  was  delivered  con- 
temporaneooaly  with  the  delivery  of  the  mort- 
gage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  |  172;   Dec.  Dig.  «»74.] 

Appeal  from  Superior  Court,  Alameda 
Countj- ;  Everett  J.  Brown,  Judge. 

Action  by  the  Rock  Ridge  Parle  Company 
against  C.  B.  Wells  and  another.  Judgment 
for  plalntltr,  and  defendanta  appeal.  Af- 
firmed. 

Wright  &  Wright  &  Stetson,  of  San  Fran- 
cisco (J.  A.  Elston,  of  Berkel^,  of  counsel), 
for  appellants.  Blmer  Nichols,  of  Bwkel^, 
for  re^ondent 

HART,  J.  The  plaintiff  brought  this  ac- 
tion for  a  decree  foreclosing  a  certain  mort- 
gage executed  and  delivered  by  the  defend- 
ants to  the  plaintiff  to  secure  the  payment  of 
a  promissory  note  for  the  sum  of  $48,000, 
which  was  executed  by  said  defendants  in 
favor  of  the  plaintiff. 

The  note  In  suit,  whicli  Is  set  out  in  the 
complaint  in  heec  verba,  was  made  and  is 
dated  on  the  ISth  day  of  March,  1912,  and 
was  payable  "on  or  before,"  three  years  aft- 
«r  its  date.  It  called  for  Interest  at  the 
rate  of  6  per  cent  per  annum,  payable  an- 
HQBHy,  and  further  provided: 

"And  in  case  said  interest  is  not  paid  within 
one  month  after  the  same  becomes  due,  it  shall 
be  added  to  the  principal  and  bear  a  like  rate 
of  interest  nntil  paid,  and  the  whole  of  said 

Srindpal  and  interest  shall  forthwith  become 
ue,  at  the  option  of  the  holder  thereof,  without 
notice." 


This  action  was  ffled  <m  die  8tb  day  of 
May,  1913,  and  It  is  alleged  In  the  oomplalut: 

"That  no  interest  on  said  principal  sum  meD- 
tioned  in  said  promissory  note,  and  in  said 
mortgage,  has  been  paid ;  that  on  the  27th  daf 
of  November,  1912.  the  sum  of  $4,600,  in  Unit- 
ed States  gold  com,  on  account  of  the  prin- 
cipal sum  mentioned  in  said  promissory  note 
and  mortgage,  had  been  paid ;  that  no  part  of 
the  balance  of  said  principal  to  wit,  the  Bum 
of  $44300,  has  been  paid,  and  the  whole  there- 
of is  now  due,  owing  and  unpaid  from  said  de- 
fendant. C.  B.  Wells,  to  plaintiff,"  etc. 

The  complaint  farther  alleges  that: 
On  the  16th  day  of  April,  1912.  "and  during 
the  time  of  default  in  payment  of  interest, 
and  more  than  one  month  after  the  same  be- 
came due,  the  said  plaintilf,  •  •  •  etc, 
exercised  its  option  to  declare,  and  did  declare, 
the  whole  amount  of  princlpfu  and  intemt  to 
be  immediately  due  and  payable,  and  the  same 
is  now  due  and  payable,  as  heretofore  alleged.** 

It  la  then  alleged  that: 

"The  plaintiff  is  now  the  lawful  owner  and 
holder  of  said  promissory  note  and  said  mort- 
gage." 

The  mortgage  is  by  the  complaint  express- 
ly made  a  part  thereof,  and  that  instrument 
contains  a  copy  of  tlie  note  pleaded  in  fall 
in  the  complaint 

A  demurrer  to  the  complaint  for  want  of 
sufficient  facts  was  filed  by  the  defendants, 
and  the  same  overruled.  The  defendants 
failed  to  answer  the  complaint  within  the 
time  allowed  by  the  court  after  the  order 
overruling  the  demurrer,  and  a  decree  was 
thereupon  entered  In  favor  of  the  plaintiff. 
This  appeal  is  by  the  defendants  from  said 
Judgment 

[1,  2]  The  only  point  made  by  the  defend- 
ants is  that  the  complaint  falls  to  state  a 
cause  of  action  because  it  omits  to  allege 
that  the  plaintiff  was  the  owner  and  bolder 
of  the  note  at  the  time  it  exercised  the  op- 
tion, prescribed  by  the  note,  to  declare  and 
treat  the  whole  of  the  principal  of  and  the 
accrued  interest  on  the  note  as  due  and  paya- 
ble upon  the  default  In  the  payment  of  the 
annual  interest  for  one  month  after  such  in- 
terest became  dne.  We  think  the  point  is 
groundless.  All  the  material  facts  stated  In 
the  complaint  are  admitted  to  be  true  by  the 
demurrer.  It  is  declared  in  the  complaint 
that  the  defendants  executed  the  note  in  suit 
and  set  out  in  the  complaint  and  as  security 
therefor  executed  and  delivered  to  the  plain- 
tiff the  mortgage  to  foreclose  which  is  tbe 
object  of  this  action.  It  is  further  alleged, 
as  seen,  that  the  balance  dne  on  the  princi- 
pal of  the  note  and  the  interest  thereon  have 
not  been  paid,  and  that  "the  whole  thereof 
is  now  due,  owing  and  unpaid  from  said  de- 
fendant O.  B.  Wells,  to  plaintiff."  It  Is. 
moreover,  alleged  that  the  plaintiff  exerdsed 
its  option  to  dedare,  and  did  declare,  the 
whole  amount  of  principal  and  Interest  to 
be  immediately  due  and  payable,  etc.  If  this 
last-mentioned  averment  is  not  sufficient  of 
Itself  to  show  ownership  In  the  plaintiff  at 
the  time  of  the  exercise  of  the  option,  then 
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the  allegatioBs  imt  pnrlOQSly  referred  to 
certainly  show  such  ownership  at  the  time 
«t  tbe  «eeatlon  at  the  xtote  and  mortgage, 
and  thiB  ccmdltloD  of  ownership  at  that  time 
is  preaiuned  to  ccxitln'o^  and  it  was  therefore 
not  necessary  to  directly  allege  that  the 
plaintiff  waa.the  owner  of  the  note  at  the 
time  of  the  exercise  of  tbe  option.  "Such 
an  allesatlon,  or  11b  eqnlTalent,"  says  tlie 
Snpreme  Court.  In  Gnrtln  r.  Kowalaky,  14S 
ObL  431.  433,  78  Pac:  962,  Inrolvlng  «n  ac- 
tion to  reeoT»  npon  a  money  judgment,  *ia 
required  in  actions  to  recover  the  possession 
of  spedflc  {Hop«ty,  but  not  in  actions  to 
recover  on  money  demands,"  citing  a  num- 
ber of  cases.  See,  also,  8  C^.  12S,  124. 

[1}  It  is  true,  as  ooansel  for  tbe  defend- 
ants suggest,  fliat  there  Is  no  amment  Id 
the  complaint  that  the  note  In  qnestlon  was 
ever  dellTered  to  the  plaintiff.  Since  we  hold 
tiiat  the  complaint  saffldenOy  shows  that 
the  plaintiff  was  the  owner  and  holder  of 
the  note  at  the  time  of  the  exerdse  of  the 
option  referred  to,  we  cannot  see  that  It  is 
Important  that  it  should  appear  from  the 
complaint  by  direct  avermoit  that  the  note 
was  delivered  to  the  plaintiff.  Bat,  if  the  ob- 
jection to  the  complaint  here  saggested  be 
important,  the  reply  thereto  Is  to  be  found 
in  the  fact  that  the  complaint  alleges  that 
the  mortgage  waa  delivered  to  the  plaintiff 
upon  its  execution,  and  from  this,  as  well  as 
from  the  very  nature  of  the  transaction,  tbe 
fact  necessarily  follows  and  the  presumption 
of  law,  baaed  upon  the  common  experience  of 
mankind,  is  or  should  be  that  the  note  was 
delivered  contemporaneously  with  the  deliv- 
ery to  the  mortgagee  of  the  mortgage  given 
to  secure  Its  payment 

Tbe  complaint  could  have  been  more  ex- 
plicit end  spedflc  in  the  respects  as  to  which 
It  is  criticized  on  this  appeal ;  but,  consider- 
ing all  its  averments  together,  by  the  light 
of  tbe  nature  of  tbe  transaction  to  which  it 
relates  and  tbe  character  of  the  relief  sought, 
we  are  convinced  that  it  sufficiently,  even 
if  Inartifldally,  states  a  cause  of  action,  and 
Is  therefore  good  as  against  a  general  de- 
murrer. 

The  judgment  is  affirmed. 

We  concur:  CHIPMAN,  P,  J.;  BUB- 
NEfXTf  J. 


DEPAVO  €t  al.  V,  RIZZO  et  al.   (Civ.  1494.) 

(Diatrict  Court  of  Appeal,  First  District,  Gali- 
foriiia.    AprU  21,  191S.) 

1.  Bbosiss  4=398— AoEircT  iva  Owneb— Sur- 

TICIENCT  OF  BVIDENCI. 

In  an  action  by  purcbasers  of  realty 
against  the  owner  and  a  real  entate  ageut  to 
recover  a  deposit  of  S500,  evidence  held  suffi- 
cioit  to  Bupport  a  finding  that  the  broker  waa 
not  a^nt  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent,  IMr.  5  9;  Dec.  Dig.  «=»8.] 


2.  Bbokebs  ^»96— Deposit  oh  OoimiAci>— 
Rkcovebt  bt  Ptjbchasee. 

Where  a  real  estate  broker  n^otiated  a 
sale  of  realty,  on  which  the  purefaasetB  paid 
the  broker  ^(500,  $400  of  which  he  retained, 
handing  $100  to  the  owner  in  pursuance  of  a 
prior  contract  made  by  tbe  broker  with  tbe 
owner,  unknown  to  tbe  purchasers,  whereby  the 
owner  agreed  to  sell  to  such  purchasers  at  a  leas' 
price,  and  for  a  payment  in  cash  of  $100,  in- 
stead of  $500  to  which  the  purchasers  were 
obligated  by  the  contract  known  to  theni,  upcoi 
failure  of  the  owner  to  remedy  defects  In  title 
wiAin  the  contract  time,  the  purcbaaers  were 
entitled  to  recover  $400  from  the  broker,  if  in  the 
traoaaction  he  bad  acted  as  agent  for  them, 
and  $100  ttom  tbe  owner,  while  if  such  broker 
had  acted  as  a  principal  for  hims^  tbe  pur- 
cbasers  were  entitled  to  recover  from  him  the 
wbc^e  amount, 

[Ed.  Note.— For  other  cases,  see  Brokers, 
CenL  Dig.  S  138 ;  Dec.  Dig.  <^96.] 

3.  Vendor  ano  Pubcuasek  <g=sl44  —  Cow- 

TBACT  of  SaLB— TtHE  OF  ESBENCE— RBTUBM 

OF  Deposit. 

Where  a  contract  for  tbe  sate  of  realty  spe- 
cifically provided  that  the  cash  deposit  should 
be  returned  if  good  title  could  not  be  given 
within  a  certain  time,  time  was  of  tbe  essence, 
and  tbe  purchasers,  upon  failure  of  such  title, 
could  recover  the  deposit  after  the  expiration  of 
the  time  for  making  title  good,  as  tbe  vendor 
was  not  entitled  to  a  reasonable  time  after  the 
expiration  of  such  period  in  which  to  perfect 
due,  it  not  being  necessary,  in  order  that  time 
^all  be  of  the  essence  of  a  contract,  to  so 
declare,  any  provision  in  tbe  contract  from 
which  the  intention  clearly  appears  being  suffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  OenL  Dig.  H  271-275 ;  Dec.  Dig. 
^144J 

Appeal  from  Superior  Court,  Alameda 
County ;  Wm.  H.  Donahue,  Judge. 

AcUon  hy  V.  Depavo  and  Loigl  Giachlno 
againat  N.  Blxao  and  oUma.  Judgment  for 
plalntlfls,  and  the  named  defmdant  an>aalB. 
Bereised  as  to  tbe  appellant 

StetBOD  &  Eoford,  of  San  Frandsco,  for 
appellant.    Aldrlch  &  Gentry,  of  Oakland, 

for  respondents. 

EEBBIGAN,  J.  Tb3a  action,  In  form  we 
for  money  had  and  received,  was  brought  to 
recover  the  sum  of  $S00  paid  as  a  deposit  on 
a  contract  for  tbe  purchase  of  a  parcel  of 
real  estate.  Judgmoit  went  in  favor  of  the 
plaintiffs  aud  against  defendants  N.  Rlzzo 
and  Elizabeth  Piep«iberg  jointly  for  tbe 
amount  sued  for.  This  Is  an  appeal  from  the 
Judgment  by  N.  Blzzo. 

In  support  of  bis  appeal  tbe  appellant  cva- 
tends  that  the  evidence  shows  that  he  was 
the  agent  of  tbe  onixer  of  the  real  property 
involved;  that  he  performed  bis  contract 
with  such  owner;  that  the  owner  was  not  in 
default  in  tbe  performance  of-  the  contract, 
and  that  even  if  she  were,  the  plaintiffs  can- 
not recover  from  appellaut  (the  agent)  money 
paid  as  a  deposit  for  account  of  the  prin- 
cipal, but  must  look  to  tbe  principal  for  It 

The  facts  of  the  case  are  substantially 
these:  The  plaintiffs,  desiring  to  rent  a  store 
for  tbe  purpose  of  carrying  on  their  business 
as  bakers,  applied  to  the  defendant  Rlzzo,  a 
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real  estate  broker,  requesting  that  he  en- 
deavor to  find  for  them  a  suitable  place, 
which  Blzzo  undertook  to  do.  Noue  being 
Cound,  Rizzo  suggested  to  them  that  perhaps 
he  could  find  a  lot  which  they  could  buy  and 
erect  thereon  a  building  for  themselves.  The 
•  plaintiffs  assented  to  this  course,  and  eoon 
thereafter  Rizzo  notified  them  that  he  had 
found  a  suitable  location.  Plaintiffs  exam- 
ined it,  and  expressed  their  wilUogness  to 
pay  for  it  the  sum  of  $10,100.  The  owner  of 
this  property  was  the  defendant  Elizabeth 
Plepenberg,  who  appears  In  the  traiusaction 
from  beginning  to  end,  by  her  agetnt  or  attor- 
ney in  fact,  the  defendant  U  B,  Weil.  On 
April  17,  1913,  the  plaintiCCs  met  RtzKO  and 
Weil  in  the  former's  office,  and  entered  into 
a  written  contract  for  the  purchase  of  the 
property  in  question  at  the  price  of  $10,100, 
of  which  $500  was  to  be  paid  down,  and  the 
balance  upon  certain  terms  specified  there- 
in. Ten  days  were  provided  In  the  contract 
for  the  purchasers  to  examine  title  and  state 
their  objections  thereto;  the  vendor  to  have 
30  days  thereafter  to  remedy  any  defects. 
On  the  same  day,  but  just  prior  to  tiie  exe- 
cution ot  the  aforesaid  contract,  another 
agreement  In  writing  had  been  entered  into 
between  Bl^o  and  Elizabeth  Plepenberg, 
through  her  said  agent  L.  R.  Well,  by  which 
said  Plepenberg  agreed  to  sell  and  convey  to 
the  plaintiffs  the  same  property,  but  for  the 
sum  of  $9,660,  of  which  $100  was  to  'be  In 
cash,  the  remaining  terms  being  for  all  prac- 
tical purposes  similar  to  the  terms  of  the  con- 
tract Just  described.  There  Is  nothing,  how- 
ever, to  show  that  the  plaintiffs  had  any 
knowledge  of  the  existence  of  this  second 
raentloDed  agreement  For  the  purpose  of 
making  the  cash  payment  required  on  their 
contract  the  plaintiffs  handed  to  Klzzo  at 
the  time  of  Its  execution  the  sum  of  $500. 
Rizzo  thereupon  paid  to  Well  $100,  retaining 
the  balance.  Plaintiffs  in  due  time  stated 
certain  objections  to  the  title  to  the  property, 
which  the  owner,  through  her  agent  Weil, 
proceeded  to  remedy ;  but  this  not  being  ac- 
complished within  the  time  prescrlt>ed  by  the 
contract,  and  the  plaintiffs  having  refused 
to  extend  such  time,  they  demanded  of  Weil 
and  of  Blzzo  the  return  of  the  $600  paid  by 
them.  It  not  being  returned,  this  action  was 
commenced  for  Its  recovery  as  above  stated. 

In  the  court  below  it  was  the  claim  of  Riz- 
zo that  he  was  the  agent  o£  the  owner  of  the 
pn^erty;  and  one  of  tiie  argomente  tliat  be 
advances  here  upon  his  appeal  Is  tha^,  being 
the  agent  of  a  disclosed  principal,  no  action 
will  lie  against  him  for  the  return  ot  fhe 
money,  even  though  it  be  in  bis  possession. 
This  principle  finds  support  In  the  case  of 
Bogart  V.  Crosby,  etc.,  80  CaL  195,  22  Pac.  84. 
See,  also,  Slmmonds  v.  Long,  80  Kan.  155, 
101  Pac.  1070,  23  L.  B.  A.  (N.  S.)  553.  The 
court,  however,  found  that  Blzzo  was  not  the 
agent  of  the  owner  of  the  property ;  and  also 
.found  that  said  owner  and  Blzzo  should  re- 


pay to  the  itolntlffs  fbe  $500  paid  as  afore- 
said. 

[1]  As  to  the  first  of  these  findings,  we 
think  that  It  Is  abundantly  supported  by  the 
evidence.  There  la  no  showing  ot  any  em- 
ployment of  Blzzo  by  the  owner  or  by  her 
agent  On  the  other  hand,  -the  facts  as 
above  narrated,  and  the  form  in  which  Blz- 
zo radeavored  to  put  the  sale  through,  indi- 
cate that  he  was  either  the  agent  of  the 
plaintiffs,  or  that  he  was  acting  on  his  own 
account  The  plaintiffs'  testimony  showed 
that  they  considered  that  Blzzo  was  acting 
for  them,  and  this  was  evidently  the  view 
they  took  when  they  handed  to  him  the  $500 
to  be  paid  as  a  deposit  on  their  contract 
The  appellant  himself,  apparently,  was  not 
clear  in  what  capacity  he  was  acting,  tor  In 
his  testimony  we  find  this  (speaking  of  a 
conversation  with  one  of  the  plaintiffs  when 
there  appeared  to  be  danger  that  the  trans- 
action would  tall  through): 

"I  told  him  it  didn't  make  any  difference  to 
me ;  somebody  had  to  pay  me  that  commi^on. 
I  didn't  care  who  paid  It,  because  I  done  my 
duty,  and  I  expected  to  get  a  CMnmiisioD  from 
some  one." 

[2]  We  think,  bowerer,  that  0ie  courfa 
finding  of  a  Joint  liability  on  the  part  of  the 
appellant  and  his  codefendant  Blizabeth 
Plepenberg  is  not  sustained  by  the  evidoice. 
Rizzo  received  from  the  plaintiffs  $500,  which 
they  intended  should  be  paid  to  the  ownw  as 
a  deposit  on  their  contoict  But  he,  at  tiUs 
time,  had  In  his  poaseaBion  a  Unding  contract 
for  the  conveyance  of  the  aame  land  to  the 
plalntUfis,  which  called  tor  a  de^toslt  of  only 
$100^  and  ttais  sum  la  aU  that  be  paid  to  tlie 
owner.  There  is  no  evidence,  nnlesa  it  be  a 
very  doubtful  inference,  that  the  idaintlffs 
knew  ot  this  contract  Having  establlabed 
their  right  to  recover  the  $500,  we  think  it  ia 
clear  that  the  liability  to  the  plalntUb  <m  the 
part  of  the  ai^llant  and  ISUzabetfa  Piepai- 
berg  was  not  Joint  but  several,  and  consisted 
of  an  obligation  to  repay  the  amount  whldi 
they  respectively  received,  viz.,  $400  and 
$100,  It  the  appellant  was  acting  aa  the  agent 
of  the  plaintiffs,  or  of  an  obligation  on  the 
part  ot  Blzzo  to  repay  ttie  whole  amount  If 
he  was  acting  as  a  prlncipaL  The  case  of 
Robinson  v.  Easton,  Eldrldge  &  Co.,  93  Cat 
80,  28  Pac.  796,  27  Am.  St  Bep.  167,  presents 
some  features  similar  to  the  case  at  bar. 
Easton,  Eldrldge  &  Co.  wen  the  anttiorlsed 
agents  ot  Boblnson  tor  the  sale  ot  a  parcel 
of  land,  bat  onder  a  contract  by  which  tb^ 
compensation  was  to  be  the  excess  received 
tor  the  land  over  the  sum  ot  $10,000.  Tbe 
agents  entered  Into  a  contract  with  a  pro- 
spective  purchaser  at  a  price  of  $10;S0a  A 
depoi^t  on  the  contract  having  beoi  macle 
with  the  agents,  It  was  BUbsequoitly  retamed 
by  than  to  the  pur<^ser  In  parsnanoe  jot 
one  of  the  conditions  of  the  contract  of  sale. 
Thereafter  BobiiuKm  sued  the  agents  for  tbls 
sum,  claiming  that  it  belonged  to  him  Imme- 
diately It  was  received  by  than;  but  It  waa 
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held  that  the  fact  that  the  agmits  had  an  in- 
ttf-est  OD  their  own  account  In  the  price  to  be 
received  for  the  land  clothed  them  with  cer- 
tain of  the  rights  of  a  principal,  as  distin- 
guished from  the  obligations  of  an  agent  It 
may  well  be  that  in  the  present  case  the 
difference  between  the  amounts  of  the  first 
payment  called  for  by  the  two  contracts  of 
sale,  viz.,  the  sum  of  $400,  remained  in  the 
hands  of  Bizzo  as  a  principal. 

It  Is  also  Insisted  by  the  appellant  that 
the  plaintiffs  were  not  entitled  to  recover  the 
amount  of  their  depoi^t  without  a  tender  of 
performance  upon  their  part,  that  time  was 
not  of  the  essence  of  this  contract,  and  that 
therefore  the  vendor  was  entitled  to  a  rea- 
sonable time,  after  the  expiration  of  the  30 
days  allowed  ,in  the  contract,  in  which  to 
perfect  her  title. 

[3]  It  is  not  necessary,  in  order  that  time 
shall  be  of  the  essence  of  a  contract  that  it 
shall  be  so  declared  in  those  words.  Any 
provision  in  the  contract  from  which  that  in- 
tention clearly  appears  is  sufflclent.  Martin 
V.  Morgan,  87  Cal.  203,  25  Pac.  350,  22  Am. 
St  Rep.  240.  In  the  present  case  the  retam 
of  the  d^osit  Is  specifically  provided  for  by 
the  contract  in  the  event  that  good  title  could 
not  be  given  within  the  time  allowed.  It  was 
admitted  by  the  defendant  Well,  the  vendor's 
agent,  as  a  witness  at  the  trial,  that  his  prin- 
cipal could  not  comply  with  this  requirement 
of  the  contract  The  plaintlift  therefore 
were  entitled  to  the  return  of  their  money 
nnder  the  affirmative  provisions  of  the  agree- 
ment 

The  finding  of  the  court  that  the  appellant 
and  his  codefendant  Ptepenbei^  received 
9SO0  to  the  use  of  the  plaintiffs  not  being,  in 
our  opinion,  supported  by  the  evidence,  the 
Judgmwt  against  this  appellant  must  be  re- 
rezaed,  and  it  Is  bo  ordered. 


We  concur: 
ARDS,  J. 


LENMON»   P.   J.;  BIGH- 


D£PAVO  et  al.  V.  BIZZO  et  aL 
(Civ.  No.  1555.) 

(rHstrlct  Gonrt  of  Appeal.  First  District  Cali- 
fornia.  April  21.  191&.) 

Appeal  from  Superior  Court,  Alameda  Oona- 
ty ;  Wm.  U.  Donahue,  Judge. 

Action  by  F.  Oepavo  and  Luici  Giachino 
against  Elizabeth  Piepenbere  and  others.  Judg- 
ment for  plaintiffB,  and  the  named  defendant 
appeals,  fieversed. 

VT.  E.  Bode,  of  Oakland,  and  Rose  &  Olidden 
and  Stetaon  &  Koford,  all  of  San  Francisco, 
for  appellant.  Aid  rich  &  Gentry*  of  OaUand, 
for  respondents. 

PEIR  CURIAM.  This  is  an  appeal  from  the 
Jndffnient  by  the  defendant  Elizabeth  Plepen- 
bere  and  from  an  order  denying  her  motion  for 
a  new  trial. 

The  facts  are  the  same  as  in  the  case  bearing 
the  same  name  as  the  present  but  numbered 
this  day  decided  (149  Pac.  703)..  Both 
appeals  are  from  the  same  judgment  but  taken 


by  differuit  defendants  and  br  dUEerent  metlir- 
ods.  The  points  here  urged  In  support  of  the 
appeal  are  there  considered  and  decided,  and 
the  conclusion  reached  that  the  case  should  be 
reversed.  For  the  reasons  there  given  the  judg- 
ment against  this  appellant  should  alao  be  re- 
versed, as  also  the  order  denying  bar  motiou 
for  a  new  trial,  and  it  is  so  mderad. 


PBOPLB  T.  OniN.    (Or..  883.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifomia.  May  1,  1916.) 

1.  Cbimiitai,  Law  ®=s>116&— Habuless  Ebbob 
— ADMisBiBiLirr  or  Evidence — Identity. 

In  a  prosecution  for  the  larceny  of  a  cow 
belonging  to  L.,  «h»e  the  evidence  was  con- 
tUcting  as  to  whether  the  cow  which  defendant 
sold  to  a  third  person  was  the  cow  belonsing  to 
Ij.j  the  admission  ot  evidence  that  witness  ob- 
tained from  defendant  and  bis  brothers  a  light- 
colored  Jersey  cow,  which  L.  claimed  had  dis- 
appeared at  the  same  time  as  the  cow  which 
defendant  sold,  and  that  such  Jersey  cow  bad 
been  removed  from  the  witness'  pasture  and 
shot  end  killed,  was  reversible  error,  where  the 
prosecution  had  in  no  way  connected  defend- 
ant with  the  theft  of  the  second  cow. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  H  7M,  3088,  3130,  3137-8143 ; 
Dec  Dig.  <8s=>110U.l 

2.  WlTNESaU  «S>370— IHFEAOHHEHT— lUJCrr 

Belatidhs  with  Dxritoakt. 

In  a  prosecution  for  the  larceny  of  a  cow 
owned  by  a  named  person,  who  had  leased  It 
with  others  to  the  one  from  whose  possesfdon 
it  was  taken,  evidmce  of  the  lessee's  ilUcit 
relations  with  the  defendant  was  not  admlsslblA 
to  impeach  the  lessee's  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1189;  Dea  Dig.  «=»370.} 

3.  Cbhiinai.  Law  «s»1043— Appeax<— Neoes- 
siTT  OF  Objection  Below — Mibcomduot 

OF  DiBTBICT  ATTOBNEI. 

Where  defendant,  at  the  trial,  did  not  spe- 
cifically assign  the  district  attorney's  miscon- 
duct as  the  basis  for  his  objection  to  the  at- 
tt-mpt  to  introduce  inadmissible  evidence,  his 
misconduct  was  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gS  20M,  26!i5;  Dec.  Dig.  ^ 
1043.] 

4.  CaiMiNAX.  Law  «=»G83— Tbxai<— Evidskcb 
— Bebuttai:.. 

It  was  within  the  discretion  of  the  court 
to  allow  a  witness  to  be  called  in  rebuttal  and 
to  give  teetamony  which  more  ]^roperly  should 
have  l>een  introduced  on  the  main  case  for  the 
prosecution,  where  defendant  was  given  an  op- 
portunity to  rebut  such  tMtimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r.Bw,  Cent  tMg.  IS  161&-1617;  Dec.  Dig.  «=» 
683.] 

5.  CRIMinAZ.  I/AW  «=»824— In SIKUCTIONS— Nb- 
OEBSITV  OF  REQUEST^BkaSONABLE  DOUBT. 

The  court's  failure  to  give  an  instruction 
specifically  defining  reasonable  doubt  was  not 
error  in  the  absence  of  a  request  therefor. 

[Ed.  Note.~For  other  cases,  see  Criminal 
liaw.  Cent.  Dig.  H  1000-2001;  Dec  Dig.  «=» 
824.] 

C.  CBisnNAL  Law  «s>7Gl—IiT8iauoTioHS— As- 
sumption OF  Fact. 

In  a  prosecution  for  larceny,  an  Instruct 
tion  that  if  the  jury  believed  from  the  evidence 
that  defendant  was  found  'Srith  the  stolen  prop- 
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erty  In  his  possessloii''  Improperly  assumed  that 
the  cow  had  been  shown  to  have  been  stolen. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Big.  H  1731. 1788, 1764-1764, 1771. 
1S53;  Dec.  Efe.  i=>7ei.] 

7.  Larcewt  *»70— iKBTWOcnoNs— Inteiit. 

In  a  prosecutim  for  grand  larceny,  an 
instruction  that,  to  constitute  larceny,  there 
must  be  a  felonious  and  fraudulent  taking  of 
the  property  with  the  intent  to  deprive  the 
owner  of  its  use,  and  that  sucfa  taking  nuut  be 
accompanied  by  the  remoTal,  bat  that  audi  re- 
moval was  sufficirat,  was  amoiguous. 

lEd.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  SS  182,  183,  1S5,  186 ;  Dec.  Dig.  «=> 
70.] 

Appeal  from  Superior  Court,  Imperial 
County ;  Franklin  J.  Cole,  Judge. 

U.  S.  Coin  was  convicted  of  grand  lan»iy, 
and  be  appeals.  Berersed. 

O.  V.  WUlson  and  WlUson  ft  Frazler,  all  of 
El  Centro,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  R.  M.  Clarke,  Depnty  Atty.  Gen., 
for  the  Pe(9le. 

JAHES,  3.  Defmdant  was  convicted  of 
the  crime  of  grand  larcraiy  and  sentenced 
to  serve  a  term  In  the  state  penitentiary. 

There  was  a  motion  for  a  new  trial,  and  an 
appeal  was  then  taken  from  the  judgment 
and  from  the  order  denying  that  motion. 

The  subject  of  the  alleged  larceny  was  a 
certain  cow  belonging  to  one  Lammers.  By 
the  testimony  It  was  shown  that  Lammers, 
being  the  owner  of  a  lot  of  cows,  leased  11 
of  them  to  a  Mrs.  Elliott,  who  was  conduct- 
ing a  dairy  a  short  distance  from  the  town 
of  EI  Centro,  in  Imperial  county.  Mrs.  Elli- 
ott received  the  cowa  in  July,  1914,  In  Sep- 
tember Lammers  visited  the  Elliott  ranch 
and  found  only  9  of  the  11  cows  there.  He 
was  told  that  the  two  had  Jumped  out  of 
the  field  into  another  pasture.  At  another 
time,  as  Lammers  .testlfled,  Mrs.  Elliott  stat- 
ed that  the  2  cows  had  strayed  off.  Upon 
making  a  search  for  the  missing  cows,  Lam- 
mers discovered  on  the  ranch  of  one  Gibson, 
which  was  several  miles  away,  the  carcass 
of  a  cow,  with  the  hide,  head,  and  horns, 
which  he  identified  as  being  those  of  one  of 
the  missing  cows.  The  oolor  of  the  hide,  he 
testified,  was  like  that  of  his  cow,  but  he 
particularly  based  his  identification  upon 
the  peculiar  shape  of  one  of  the  horns,  which 
was  misshapen  or  "droox>ed."  By  other  tes- 
timony it  was  shown  that  Gibson  had  pur- 
chased this  cow  from  the  defendant,  and 
that  the  animal  had  shortly  thereafter  been 
mysteriously  shot,  from  the  effects  of  which 
It  died  within  a  few  days.  It  appeared  that 
the  defendant  had  from  time  to  time,  for 
a  number  of  years,  been  In  the  employ  of 
Mrs.  Elliott,  and  that  he  was  in  her  employ 
at  the  time  when  the  two  cows  were  missed 
from  the  herd.  Lammers  testified  that  all 
of  the  cows  which  he  leased  to  Mrs.  Elliott, 
but  one,  were  without  horns,  and  that  he 
had  agreed  with  Mrs.  Elliott  that  she  might 


ddwm  that  animal,  and  that  he  would  al- 
low her  $1  therefor,  which  he  afterwards 
paid.  Mra  Elliott  testified  that  the  animal 
was  dehorned  by  the  def«idant  at  her  or- 
der, and  that  she  saw  the  "bloody  horns" 
after  the  operation  had  been  performed  and 
also  milked  the  cow  after  her  horns  had  been 
removed.  ■  Tlie  father  of  the  defendant  tes- 
tified to  having  sold  to  defendant  a  cow  an- 
swering the  deecriptlott  of  the  one  whldi  de- 
fendant sold  to  Gibscm.  This  statemmt  does 
not  include  all  <^  the  evidence,  but  suffldent 
Is  ^own  to  make  It  appear  that  there  was 
a  decided  conflict  in  the  testimony  aa  to 
whether  the  cow  which  defendant  had  sold 
to  Gibson  was  the  cow  of  Lammers.  If  the 
testimony  as  to  the  dehorning  of  the  animal 
was  true,  then,  of  course,  the  head  and  horns 
Inspected  Lammers  could  not  have  been 
those  of  either  of  the  animals  vrhldti  had 
been  separated  from  the  lot  of  11  cows  leas- 
ed to  Mrs.  Elliott. 

t1]  Under  this  state  of  conflict  of  evidence, 
we  think  the  court  committed  prejudicial 
error  in  allowing  certain  teatlmMiy  to'  be 
admitted  over  the  objection  of  the  appellant 
It  ai^>eared  that  defendant  bad  seveial  broth- 
ers. While  a  witness  named  Dunegau  was  on 
the  stand  the  district  attwney  asked  the  fol- 
lowing question :  "Q.  Did  you  obtain  from 
the  Cuin  boys  a  Ugbt-colored  Jeney  cow?" 
This  Questicm  was  objected  to,  and  the  court 
Inquired  aa  to  whether  this  r^ted  to  any 
of  the  stock  that  bad  been  refierred  to^  and 
the  district  attorney  replied':  "Yes,  sir;  this 
is  in  regard  to  that  Ugbbcolozed  Jeney  cow 
which  Mr.  Lammers  said  disappeared,  at  the 
same  time  tbisoov  that  Mr.  Gibson  got**  The 
court  therenpon  overroled  tbe  objecUoo,  and 
the  wttneas  anawwed  tte  question :  "A.  Xes, 
sir."  When  asked  what  became  of  that  cow, 
he  answered  that  she  had  been  rauoved  ftom 
his  pasture  and  taken  about  a  mile  away  and 
shot  and  killed.  The  prosecution  had  not  in 
any  way  connected  the  appellant  with  the 
theft  of  the  second  cow,  and  the  effect  of 
this  testimony  was  to  Intimate  to  the  Jury 
that  some  of  the  Culn  brothers  had  stolen 
that  cow.  Tbe  fact  that  she  had  also  beat 
shot  In  a  mysterious  way,  as  intimated  by 
the  witness,  would  have  a  tendency  to  cause 
the  Jury  to  assume  that  tiie  defendant  was 
in  some  way  connected  with  the  theft  of  the 
other  cow  when  he  was  not  charged  with 
having  stolen  it  The  same  witness  testified 
that  he  had  sworn  to  a  complaint  charging 
another  one  of  the  Culn  boys  with  harins 
stolen  this  second  cow.  It  Is  altogether 
probable  that  the  Jury  took  into  considera- 
tion this  testimony  as  indicating  the  guilt 
of  defendant,  because  it  appeared  that  some 
other  members  of  his  famUy  had  bad  a  part 
in  disposing  of  the  second  cow  belon^ng  to 
Lammers. 

[2]  Objection  was  made  at  the  trial,  and 
it  is  renewed  hae  as  Illustrating  error,  tbat 
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tJie  district  tLtbomey  was  gnll^  of  mJscon* 
duct  In  his  examlnatloD  of  certain  wttnesses. 
It  does  appear  that  Improper  qnestlona  were 
adced  of  Mrs.  BHUott  tending  to  impute  to 
ber  WXcat  rehtttona  with  the  defendant,  which 
method  of  Impeaching  the  credibUlty  of  a 
witness  Is  not  permissible. 

[S]  Howerer,  aa  to  all  of  the  matters 
wherein  misconduct  of  the  district  attorney 
Is  charged,  it  does  not  appear  that  at  the  trial 
appellant  apedflcally  assigned  mlacondact  as 
the  baala  for  faia  objectlono.  These  errors, 
therefore,  are  not  reriewable.  People  t.  Mac- 
Donald,  ler  GaL  S45, 140  Paa  256,  and  cases 
therrin  dted. 

[4]  It  vaa  within  the  dlscretlffli  of  the 
court  to  allow  a  witness  to  be  called  In  re- 
battal  and  to  give  testimony  whldi  more 
properly  should  hare  been  Intiodnced  on  the 
main  case  for  ttie  prosecution,  w&ere  the  de- 
fendant was  allowed  an  opportonity  to  rebat 
sach  testlmpny,  if  he  desired.  It  does  not 
appear  that  he  was  denied  that  right 

[II  We  do  not  think  that  the  failure  of  the 
court  to  g\ye  an  Instmctlon  specifically  de- 
fining reasonable  doubt,  in  the  absence  of  a 
request  therefor,  was  error. 

[8, 7]  Among  the  Instructions  glTMi  are 
two,  which  are  jnstly  subject  to  the  criticism 
Tblch  appellant  makes  of  them :  One  was  to 
tbe  effect  that  if  the  Jury  believed  from  the 
evidence  that  the  defendant  was  found  '*wlth 
the  stolen  property  In  his  possession,"  etc. 
This  instruction  Improperly  assumed  that 
the  cow  had  been  shown  to  have  been  stolen, 
when  the  fact  was  one  directly  In  issue  and, 
TiDder  the  testimony,  a  debatable  question. 
Another  instruction  given  was  as  follows : 

"The  iury  la  lastmcted  that,  to  emstitiite 
larcmy,  tbere  mirat  be  a  felonious  and  fraudn- 
knt  taJnug  of  the  property  with  the  intent  to 
deprive  the  owner  of  its  use.  The  taking  must 
be  accompanied  by  the  removal,  but  such  remov- 
al is  sufficient." 

Thia  ins  traction  is  ambiguous  and  may 
have  heea  misleading  to  the  jury.  In  a  clear 
oase  It  should  not  perhaps  be  said  that  these 
errors  In  the  instructions  were  sufficient  to 
warrant  a  reversal,  but  taking  the  matter  of 
the  Improper  Introduction  of  the  testimony 
mentioned,  together  with  the  other  errors 
noted,  we  think  It  Is  evident  from  the  entire 
record  that  there  has  been  In  this  case  a 
miscarriage  of  justice. 

The  judgment  and  order  are  reversed. 

We  concur:  OONBEY,  P.  J.;  SHAW,  J. 


GOU>BN  V.  FISCHER  et  aL   (Civ.  138W 

(Distzict  Court  of  Appeal,  Third  District*  CaU- 
fomio.    April  28,  1915.) 

1  CoiPOBATIONfl  9=>123~JrRANSFEB  OF  STOCK 
— PlEOGB— OOKPLAIMT— SUVFTCIKIiaT. 

A  complaint  which  alleges  the  transfar  of 
>tock  to  secure  a  note,  and  that  the  payee  re* 
niard  to  accept  payment  of  the  note  or  retom 


the  stock,  and  prays  for  cancellation  of  the  note 
and  a  retranefer  of  the  stock,  states  a  cause  of 
action  on  the  theory  that  the  transaction  was 
a  pledge  and  not  a  sale  of  the  8to<^  or  as  in- 
voKing  the  equitable  remedy  of  cancellatlra,  and 
does  not  state  a  cause  of  action  in  claim  and 
delivery. 

[£d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  J|  481.  491,  607-512,  637.  639-548, 
569,  618 ;  Dec.  5ig;  «^123.] 

2.  REPueviK  «==»58  —  CoMFioiirr  —  Sum- 

ciXNOi:. 

A  complaint  In  claim  and  delivery,  which 
alleges  tiiat  plaintiff's  assignor  was  the  owner  of 
Che  persona^  In  question  up  to  and  including 
the  time  he  assigned  the  property  and  his  right 
to  sue  for  it  to  plaintiff,  and  which  shows  that 
plaintiff  hzou^t  Ills  action  the  aay  following 
the  assignment,  alleging  that  the  property  bad 
been  previously  assigned  to  faim,  states  a  cause 
of  action  in  claim  and  delivery,  good  against 
a  general  demorrer. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.      211-214;   Dec.  Dig.  «=»58.] 

3.  OOBPC^BATXONS  <^123— STOCK— AKSOLITIS 

Tbansfeb  as  PLEoaB— evidence. 

Evidence  held  to  sustain  a  finding  that  a 
transfer  of  corporate  stodt  by  the  maker  ot  a 
notq  to  the  payee  was  not  a  sale,  but  a  pledga. 

[Ed.  Note.— For  other  eases,  see  Corporati<ni8, 
Cent  Dig.  Ji  481,  491,  607-612,  637,  631MH6, 
B69,  ei8;   Dec.  Dig.  «c3l23.] 

4.  COBPOBATIONS  <3=>123  —  StOOK  —  FJUBDOK 

DisnifouisuED  FBOU  Sale. 

Where  a  maker  of  a  note  executed  an  in- 
strument which  recited  the  indebtedness  and 
the  pledge  of  certain  stock  to  secure  it  and 
which  provided  that  it  was  mutualiy  agreed 
that  the  debt  should  be  canceled  and  that  the 
mailer  should  have  the  right  to  purchase  the 
same,  a^  any  time  pxior  to  a  detrignated  future 
date,  for  the  amount  of  the  debt  and  intarest, 
the  inurnment  did  not  evidence  a  sale  of  the 
stock,  or,  if  BO,  the  maker  liad  the  absolute 
right  to  repopchase  it  within  the  time  specified. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  If  481,  401.  507-612,  587,  689-546, 
569,  618 ;  Dec  Dig.  «=9l23.] 

5.  COBPOBATIONS  *=5l23— STOCK— PUIDGB— 

Plea  Diva — £  viden  ce. 

A  complaint  praying  for  the  eanc^ation 
of  a  note  and  the  retransfer  of  cor]Qorate  stock 
pledged  to  secure  it  need  not  allege  actual 
fraud  by  the  payee  in  securiog  the  signature  of 
the  maker  to  an  instrument  transferriDg  the 
stock  to  the  payee,  subject  to  an  option  to  the 
maker  to  repurchase  within  a  specked  time, 
to  permit  evidence  that  the  instrument  was 
not  intended  to  evidence  a  sale^  for  the  act  of 
the  payee  in  claiming  ownership  of  the  stock 
was  an  essential  ingredient  at  the  action,  and 
the  fraud,  if  any,  of  the  payee,  could  be  proved, 
provided  the  complaint  pleaded  the  facts  of  the 
transaction  sufficient  to  raise  the  implication  of 
fraud,  or  showing  that  the  claim  of  the  payee, 
if  sustained,  would  work  a  fraud  on  the  rights 
of  the  maker. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  11  481,  491.  607-612,  637,  630-646, 
669.  618;  Dec.  Dig.  «»123.] 

6.  MoBTOAQES  «=;»37  —  Absolitte  Deeds  as 

MOBTOAQES— BviDEnCE. 

Parol  evidence  is  admiwible  to  show  that 
a  deed  absolute  in  form  is  in  fact  a  mortgage, 
though  there  was  no  actoal  fraud  imputed  to 
the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 

Cent.  Dig.  S8  97-107 ;  Dec.  Dig.  «=>37.] 
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7.  COBPOBATIONS  <£=>123  —  StOOK  —  SaI*  OB 

Pledge— Evidence. 

Parol  evideoce  is  admissible  to  show  that 
a  transaction  on  its  face  a  sale  of  corporate 
fitock  waa  but  a  pledge  thereof  to  secure  a  debt 

[Ed.  Note. — For  other  cases,  see  Gorporatioos, 
Cent.  Die.  IS  481.  491.  507-512.  587,  639-546, 
569.  618 ;  Dec.  Dig.  «s»12S.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jas.  M.  Trontt, 
Judge. 

Action  by  Albert  E.  Golden  against  Oscar 
Fischer  and  another.  From  a  Judgment  for 
plaintiff,  defendant  named  appeals.  Affirmed. 

West  &  de  Joumel,  of  San  Francisco  (T. 
C.  West,  of  San  Francisco,  of  counsel),  for 
-Bi^»el3aiit  Jas.  H.  Boyer,  of  San  Francisco, 
for  respondent  Golden.  Seldenberg  &  Daris, 
of  San  Francisco,  for  respondent  National 
Wireless  Telephone  &  Telegraph  Co. 

HART,  J.  The  object  of  this  suit  Is  to 
obtain  a  decree  for  the  cancellation  and  sur- 
rendering to  the  plaintiff  of  a  certain  prom- 
Jssory  note,  executed  and  delivered  to  the 
appellant  by  the  plaintiff's  assignor,  and  for 
the  retransfer  of  80,000  shares  of  atodc  in  the 
Aeriflll  Telephone  &  Power  Company,  a  cor- 
poration, which  were  pledged  by  the  plain- 
tiff's  asEdgnor  to  the  appellant  to  secure  the 
payment  of  said  note.  The  action  was  tried 
by  the  court  sitting  without  a  Juzy.  and  the 
plaintiff  was  glTen  Judgment,  from  which 
this  apxKAl,  supported  by  a  bill  of  exceptions, 
is  presented  by  the  defendant  Fisdier. 

The  complaint  states  that  the  plali\^s  as- 
signor, Frank  J.  Oolden,  on  or  about  the  23d 
day  of  June,  1911.  borrowed  from  the  de- 
fendant Oscar  Flsit^er  the  sum  of  |1,000, 
gave  the  latter  his  prnnlssory  note  as  evi- 
dence thereof,  payable  on  t^e  28d  day  ot 
September,  1011,  and  as  secarity  for  Its  pay- 
ment pledged,  assigned,  and  delivered  to  said 
Fischer  80.000  shares  of  the  capital  stock  of 
the  Aeilal  Teleph<me  &  Power  Company; 
that  on  the  Ist  day  of  April,  1912,  the  said 
Aerial  Company  by  due  legal  proceedings 
had  in  the  superior  court  In  and  for  the  dty 
and  comity  of  San  Francisco^  was  dissolTed. 
and  the  directors  thereof  ordered  to  distrib- 
ute its  property  to  Its  stoclcholders.  In  pro- 
portian  to  the  amount  of  stoc^  held  by  said 
stockholders ;  that  prior  to  the  dissoluticm  so 
effected  the  Aerial  Company  transferred  and 
conveyed  to  the  defendant  Natlonai  Wireless 
Telephone  ft  Telegraph  Company  all  Its  as- 
sets and  property  for  and  In  consideration  of 
the  transfer  to  said  Aerial  Company  ot  700,- 
000  sham  of  the  capital  stock  of  said  de- 
fendant Wireless  Company,  and  that  in  the 
distribution  of  the  assets  of  the  Aerial  Com- 
pany the  plaintiff's  assignor  became  entitled 
to  80,000  shares  of  said  Wireless  Company; 
that  the  stock  pledged  to  the  defendant 
Fischer,  as  above  explained,  entitled  the 
plaintiff's  assignor  to  80,000  shares  of  the 
capital  stock  of  the  said  Wireless  Company. 


It  Is  further  alleged  that  the  said  Frank  J. 
Golden  was  the  sole  and  exclusive  owner  of 
said  stock  on  the  23d  day  of  June,  1911,  on 
which  .day,  as  seen,  he  tzunsferred  the  same 
as  a  pledge  to  Fischer  to  secure  said  note; 
that  the  ajipellant  has  never  sold  said  stock 
or  fore<Ao8ed  said  pledge;  that  on  the  23d 
day  of  August,  1912  (the  day  Immedlatelf 
preceding  that  upon  which  this  action  was 
instituted),  said  Frank  J.  Golden  tendered 
to  Fischer  the  amount  of  the  indebtedness 
then  due  on  said  note,  but  that  Fischer  then 
refused  "and  still  refuses"  to  accept  payment 
of  said  Indebtedness  or  to  return  the  said 
stock  to  the  said  Frank  J.  Golden  or  to  the 
plaintiff;  that,  on  said  23d  day  of  August, 
1912,  said  Gkilden  assigned  to  the  plaintiff 
said  stock  and  any  cause  of  action  accruing 
in  his  favor  and  against  the  defendants  by 
reason  of  the  transaction  described  in  the 
complaint  The  complaint  also  contains  aver- 
ments entitling  the  plaintiff  to  pendente  Ute 
Injunctive  protection  against  the  sale  or  oth- 
er disposition  of  the  stock  by  Fischer. 

The  complaint  was  not  challenged  on  spe- 
cial grounds,  but  the  defendant  Fischer  In- 
terposed thereto  a  general  demurrer,  which 
was  overruled,  and  thereup<»L  he  replied  bo 
the  complaint  by  way  of  a  plea  in  confession 
and  avoidance.  Thus  he  admitted  that  the 
stock  referred  to  in  the  complaint  was  pledg- 
ed to  him  by  Frank  J.  Golden  to  secure  the 
latter's  promissory  note,  mentioned  In  the 
complaint,  but  alleged  that,  on  or  about  the 
7th  day  of  June.  1912,  "the  said  Frank  J. 
Golden,  by  an  Instrument  in  writing,  in  con- 
sideration of  the  cancellation  of  the  said  debt 
then  due,  owing,  and  unpaid  by  him  to  this 
defendant  as  aforesaid,  sold,  conveyed,  trans- 
ferred, and  delivered  to  this  def^dant  all 
bis  right,  title,  and  Interest  in  and  to  the 
said  stock."  Certain  other  allegations  of  the 
complaint,  to  wit,  that  Fischer,  after  the 
note  became  due  and  payable  agreed  to  ex- 
tmi  the  time  for  Its  payment  from  mwth  to 
month,  that  on  the  23d  day  ot  At^nst,  1912, 
there  remained  due  Fischer  on  said  note  tha 
sum  of  f  1,100,  or  any  othw  sum,  that  said 
Goldeh,  on  the  23d  day  of  August,  1012,  tea- 
dered  Fischer  full  payment  of  said  note,  and 
that  said  Golden  demanded  the  canceUaUon 
and  return  of  said  note,  are  denied. 

[1, 2]  The  point  first  aabmltted  1^  tbe  ap- 
pellant  is  that  tbe  court  erred  In  overruling 
the  demurrer  to  the  first  amended  complaint- 
The  cont^tton  la  that  this  is  an  aictlon  in 
claim  and  delivar,  and  that,  to  state  anch  a 
cause  ot  action,  it  Is  essmtla!  that  the  can- 
plaint  should  expressly  aver  that  the  plain- 
tiff is  the  owner  or  entitled  to  the  possession 
of  the  property  so  mm^t  to  be  reclaimed, 
and  that  the  complaint  here  nowhere  con- 
tains such  an  averment  As  we  view  this 
action,  the  ultimate  purpose  tiiereof  Is,  sub- 
stantially, to  secure  a  decree  dedarlng  that 
the  transaction  Involved  here  constituted  a 
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pledge,  rather  tlum  tbe  sale  of  the  propertr 
In  dlspate,  and  la  analogoiui  to  an  action  to 
have  a  deed,  almolnte  npon  Its  face,  declared 
to  have  bera  Intoided  hy  the  parties  to  op- 
erate  as  a  mortgage  only.  But,  If  this  riew 
of  the  natnie  ot  the  relief  here  aoae^t  be* 
sttletlr  veaUng,  Inoarrect*  it  It  nerertbtieas 
true  ttiat  0ie  xemeOy  inroi^d  hy  the  pntTer 
of  the  complaint  and  which  Is  Justified  by 
the  aTernusitB  therec^  whfle  neeosarlly  har- 
Ing  the  eBtoctf  npon  the  granting  of  tbe  re- 
lief appropriate  fliereto,  of  eataUlshlng  In 
tbe  plaintiff  Uie  ownenb^t  of  the  rtock  and 
the  rl|M  to  the  retom  thereof  (conditioned, 
of  ooozM,  npoD  the  pftymcnt  of  the  Indebted- 
aeam  for  which  It  was  ^edsBd)  is  not  appro- 
prtate  to  claim  and  dellTery  hot  te  the  equita- 
ble remedy  of  cancellation.  We  therefore 
condnde  that  In  no  view  Is  the  action  dalm 
and  deUrery  In  form. 

Conceding,  however,  tar  the  pnrpoees  of 
this  decWon,  that  the  action  is  In  cilalni  and 
delivery,  stin  wa  brtiere  ttat  the  complaint, 
as  against  a  general  demurrer,  meets  the  re- 
quirement of  socfa  an  aetkm  In  the  partlcnlar 
utowfatdiitlsttaiM  diaHatged.  All  through 
that  pleading  It  Is  alleged  that  Prank  J. 
Oolden  was  Uie  owner  of  the  stodc  in  qnes- 
tlon  np  to  and  Indndlng  the  S3d  day  <rf  Au- 
gust. 1912,  whoi.  It  Is  alleged,  be  assigned 
tbe  stodc  and  his  rl^t  to  sne  for  it  to  the 
lAaintlff,  and  the  plaintiff  brought  Qds  action 
the  day  following  said  assignment,  alleging 
that  the  stock  bad  previously  been  assigned 
to  Mm.  This  case,  therefore,  oomes  sqnareOy 
wlthtn  tbe  rule  as  latd  down  In  the  cases  of 
Irish  V.  Sunderhaus,  122  Cal.  306,  64  Pac. 
1113,  and  Krieger  v.  Feeny,  14  CaL  App.  548, 
112  Pac.  903,  wherein  It  is  held  that,  where  a 
complaint  atteges  that  the  claim  vpoa  which 
the  plaintiff  declares  "wa?  duly  assigned  to 
this  plaintiff  before  the  commencement  of 
this  action,"  the  pleading,  while  perhaps  In- 
sufficient to  withstand  the  attack  of  a  spe- 
cial demurrer.  Is  food  as  against  a  general 
demurrer. 

[3]  It  Is  next  Insisted  that  the  findings  are 
not  supported  by  the  evidence,  but  there  Is 
clearly  no  substantial  ground  for  such  an 
objection  here,  as  a  brief  examination  of  the 
testimony  wfll  readily  disclose.  As  stated  In 
the  complaint,  Frank  J.  Golden,  on  the  23d 
day  of  June,  1011,  borrowed  from  the  de- 
fendant Fischer  thQ  sum  of  $1,000,  gave  the 
latter  his  note  therefor  payable  three  months 
trom  Its  date,  and,  to  secure  the  repayment 
of  tbe  money  so  borrowed,  pledged  to  Flsch- 
a  80,000  shares  of  stock  of  the  Aerial  Com- 
pany.  This  stock,  so  a  witness  testified,  was 
worth  about  15  cents  per  share,  or  911,000  In 
excess  of  the  sum  to  secure  the  repayment  of 
whldi  it  was  pledged. 

Oolden  testified  that  he  paid  the  Intwest 
on  the  note  and  that,  about  tbe  time  of  the 
date  of  Its  maturity  (September  23.  1911).  an 
wal  understanding  was  had  betwera  him 
■nd  Hadier  that  the  time  of  the  payment  of 


the  principal  should  be  postponed  or  extend* 
ed  from  month  to  month.  Agreeably  to  this 
understanding,  the  note  was  on  said  Septem- 
ber 23d  renewed,  the  Interest  having  been 
paid  up  to  that  date,  nptm  the  further  un- 
derstandfng  that  from  that  time  on  Golden 
was  to  pay  Interest  on  the  note  at  the  rate 
of  f25  per  numth  In  advance,  nins  the  mat- 
ter stood  untt  Oie  7th  day  of  June,  1912. 
when  Gtolden,  at  tbe  request  of  Fischer,  sign- 
ed a  document  presented  to  him  by  the  lat- 
ter, and  which  purported  to  evidence  the  sale 
of  said  stock  by  Qolden  to  Flsdier.  The  In- 
strument recited  the  fiiet  ot  tbe  Indebtedness 
of  Oolden  to  Fischer,  as  evidenced  by  the 
PKHuissinry  note  of  the  former,  the  fact  of 
the  pledging  of  the  stock  In  question  to  se- 
cure tiie  payment  of  said  Indebtedness,  and 
the  fact  that  said  Indebtedness  "was  iww  past 
due  and  unpaid."  and  conduded  with  a  state- 
ment that  "it  Is  hereby  mutually  agreed  by 
and  between  said  parties  that  said  debt  shall 
be  and  is  hereby  canceled,  and  said  atodk  shall 
now  become  the  property  of  Oscar  Fischer,** 
and  that  "said  Frank  J.  GOldeD,  Us  sucoes- 
sors  w  assigns,  or  the  bearer  of  the  duplicate 
of  this  agreement,  shall  have  tb»  right  or 
optUm  to  purchase  said  ttot^  at  any  time  to 
tbe  28d  day  of  July,  1912,  for  the  sum  of  $1,- 
100." 

Explaining  the  motive  for  the  necntion  of 
the  foregoing  document,  OiAdoi  teetifled  that. 
;)ust  prior  to  its  exeentlon.  Fischer  called  at 
his  (<iMden*s)  (dice  and  said  to  him  thst  he 
had  been  advised  that,  In  case  'Anything  hap- 
pened" to  Oolden  and  it  became  necessary  to 
enftwoe  a  otdlectlon  of  the  note,  he  (Fischer) 
would  be  compelled  to  Mxig  an  action,  ob- 
tain a  lodgment,  and  then  sell  the  stodc  un- 
der  an  execution,  and  then  proposed,  In  or- 
der to  avtdd  the  expoiae  and  trouble  of  an 
actltm,  that  GkAdM  niga  the  instmment  above 
referred  to.  Flsdier  added: 

"Now,  if  you  will  sign  this  agreement,  the 
matters  can  run  on  Just  the  same  as  they  have 
heretofore.  You  may  pay  the  interest  as  you 
have  paid  it,  and  when  you  are  ready,  you  may 
take  up  the  bXoA." 

Golden  replied  that  he  was  wilUng  to  sign 
the  agreuaent,  but  that  he  would  consider  the 
transaction  In  the  samo  light  as  It  always  had 
been.  Golden  further  said  to  Fischer  that  he 
bad  received  several  offers  to  buy  tbe  stoidc, 
but  had  refused  them.  He  also  said  that  a 
Mr.  Goldman  would  lend  him  the  money  to 
take  up  the  stock  whenever  he  desired  to  do 
so.  Fischer  replied  that  he  (Golden)  "bad 
just  as  well  let  this  loan  stand  until  he 
(FIscber)  needed  the  money."  l^ereupon, 
with  the  distinct  understanding  that  tbe  na- 
ture of  the  transactltm  as  it  was  originally 
executed  should  not  thereby  be  changed  or 
affected.  Golden  signed  the  instrument  or 
agreement,  to  which  Flsdier  also  subscribed 
his  name. 

The  promissory  note  was  not,  at  the  time 
<MC  the  execution  ot  said  agreement,  nor  at 
any  other  time,  redelivered  by  Fischer  to 
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Golden ;  the  former  still  holding  It  when  the 
trial  of  this  action  took  place.  Frank  J. 
Golden  testified  that  be  received  no  money  or 
property  of  any  other  kind,  or  was  given  no 
promise  of  money  or  other  property  by  Fisch- 
er or  any  other  person,  for  signing  the  agree- 
ment On  the  23d  day  of  July,  1912,  which 
was  the  last  day  of  the  time  within  which, 
under  the  agreement,  Golden  or  his  succes- 
sors in  interest  might  exercise  the  "option"  of 
"repurchasing"  the  stock.  Golden  called  on 
Fischer  and  offered  to  take  up  the  note  and 
the  stoc^  by  the  paymrat  of  the  amount  then 
due;  but,  according  to  Golden's  testimony, 
Fischer  refused  the  offer,  saying  to  Golden: 
"Let  It  run  another  month.  I  don't  want  the 
money  to-day."  It  was  then  agreed  between 
them  that  the  time  for  the  payment  of  the 
mosey  be  extended  to  the  23d  day  of  August, 
ldl2.  On  the  22d  day  of  August.  1912,  Gold- 
en met  Fischer  at  an  office  In  the  Mills  Build- 
ing, San  Francisco,  and,  testified  Golden: 

"I  told  him  that  I  would  be  ready  to  pay  him 
the  ^,125  due  on  this  loan  on  tbe  following 
day,  the  23d,  the  day  upon  which  It  was  An*. 
Mr.  Fischer  was  first  evasive,  and  then  h«  final- 
ly said  'Frank,  I  don't  believe  I  will  let  you 
have  that  stock;  that  stock  is  mine.'  'Well,' 
I  says,  *how  do  you  make  that  out?*  'Well,* 
he  says,  'jrou  didn*t  take  it  up  on  the  23d  of 
July,  as  you  agreed,  and  X  have  decided  to  keep 
the  stock.'" 

Golden  thereupon  stated  to  Fisdier  that 
he  (Golden)  had  the  money  with  which  to  pay 
the  debt  and  would  have  it  in  his  (Golden's) 
office  between  12  and  1  o'clock  the  fallowing 
^y,  August  23d.  Flscber  replied  that  he 
would  not  accept  the  money,  but  would  retain 
the  stock.  Fischer,  however,  finally  promised 
Golden  that  he  would  call  at  the  latter's  office 
the  next  day  between  the  hours  of  12  and 
1  o'clock;  but  he  failed  to  keep  his  promise. 
Thereafter,  and  on  said  23d  day  of  August, 
Golden,  with  the  sum  of  $1,125  in  gold  (the 
amount  of  the  debt)  In  his  possession  and  ac- 
companied by  the  plalntlfT,  called  at  the  resi- 
dence of  Fisdier,  the  latter  having  no  office 
at  that  time,  for  the  purpose  of  paying  off 
the  Indebtedness.  Fischer  was  not  then  at 
his  reEddence,  according  to  Informaticm  Gold- 
en received  there,  and  he  repeated  the  visit 
to  said  residence  four  different  times  there- 
after on  that  day,  with  the  same  result  Gold- 
en  then  prepared  a  letter,  addressed  to  Fisch- 
er, and  deposited  the  same  under  the  door  of 
the  latter's  residence,  In  which  he  informed 
Fischer  that  he  (Golden)  bad  remained  at 
his  office  between  the  hours  of  12  and  1 
o'clock  that  day,  but  that  Fischer  failed  to 
keep  his  pr<Hnlse  to  be  at  said  office  at  that 
time;  that  he  thereupon  visited  his  (Fisch- 
er's) residence,  at  No.  488  Frederick  street, 
"several  times  this  afternoon  and  cnrralng 
to  pay  you  the  sum  of  $1,125,  the  amount 
due  yon,  *  *  *  but  received  no  response 
to  the  door  bell";  that  "I  am  prepared  to  pay 
yoa  Bftld  sum  of  fl.l25  in  United  States  gold 
coin,  and  also  any  and  all  other  sums  due  you 
on  my  promlsBOty  note  or  otherwise,  and  de- 


mand from  you  the  cancellation  of  said  note 
and  the  retransfer  of  said  80,0(X)  shares  of 
stock."  The  letter,  continuing,  concluded  as 
follows: 

"Please  call  at  my  office,  802  Hewes  Building, 
San  Francieco,  and  receive  said  money,  or  tele- 
phone me  at  my  office,  DougljiBS  832,  and  I  will 
meet  you  at  any  place  you  dedgnate  and  par 
all  sums  of  money  due  yoa  and  rcedve  sidd 
uote  and  stock." 

Fischer  made  no  reply  to  said  letter,  nor 
would  he  ever  receive  the  mon^  tswa  Gold- 
en in  eitlnguishment  of  the  obligation  evi- 
denced by  0<^dra's  nota 

Annie  Miller,  stenographer  in  Ftank  7. 
Golden's  oQIce,  testified  that  tdie  was  present 
in  said  office  on  the  23d  day  of  July,  1912, 
when  the  defendant,  Fischor,  was  there,  and 
that  she  heard  the  latter  say  to  Golden. 
"Well,  Frank,  we  will  let  oar  matter  so  untU 
next  month  ;**  to  which  Odden  replied,  '*W«U, 
Mr,  Fischer,  U  you  need  the  money,  I  have 
made  arrangements  with  Mr.  Goldman,  and  I 
can  get  It  fbr  yen."  flscher  retorted,  "Ob, 
that's  all  rl^t ;  you  have  got  enough  trouble 
this  month  [r^«Tlng  to  a  death  'which  oo- 
cnrred  in  (roldra's  family  a  few  days  previ- 
ously] ;  I  won't  need  It  until  next  month." 

We  have  now  presented  a  sywvsis  of  all 
the  testimony  Introduced  in  the  case,  and  to 
which  the  appellant  afflrmatlTely  vouchsafed 
no  rei^  by  way  of  proot  Tbe  d^endant 
Fischer  moved  for  a'  nonsuit  on  the  dose  of 
the  plaintUf's  case,  and  the  same  was  denied. 

[4]  There  is  hardly  any  necessity  for  a 
discussion  here  of  tlie  ^ect  ot  the  testtmony. 
for  It  plainly  q;>eaks  for  ItsdfL  No  one  can 
read  it  and  find  any  poeslbla  reason  for 
doubting  that  it  not  <mly  amply  supports,  bat 
that  It  Justified,  the  finding  that  tbe  transac- 
tion of  June  7,  1912,  whereby  the  parties  to 
this  appeal  executed  the  agreement  purport- 
ing to  be  evidence  of  the  sale  of  the  stock  by 
Gold^  to  Fischer,  did  not  in  fact  constitute 
a  sale,  and  that  It  was  not  Intended  or  un- 
derstood to  operate  as  such.  Tbe  character 
and  the  language  of  the  Instrumrat  itself 
seem  to  us  to  sustain  the  testimony  of  Gold- 
en upon  that  point  It  is  not.  In  form,  strict- 
ly a  bill  of  sale,  which  is  ordinarily  the  mode 
of  evidencing  the  transfer  of  title  to  personal 
property,  even  though  such  an  instrument  as 
the  one  here  might  under  certain  conceivable 
circumstances  (not  present  here),  properly  be 
BO  construed.  It  is  a  bilateral  agreement  and 
between  a  pledgor  and  pledgee  ot  the  stock, 
and,  considered  by  the  light  of  the  only  testi- 
mony in  the  case,  undoubtedly  it  was  intend- 
ed to  mean  that,  wltiiln  the  Ume  specified. 
Golden  or  his  successors  or  assigns,  -'or  the 
bearer  of  the  duplicate  of  this  agreemrat,^ 
may  secure  a  return  of  the  stock  by  paying 
the  amount  of  Golden's  indebtedneaa  to 
Fischer. 

But  even  If  the  agreement,  upon  its  1aic% 
might  be  constmed  according  to  tlie  view 
of  the  appellant  it  Is  very  plain  that  Bach  a 
construction,  under  the  testimony  an  to  tba 
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TBlne  o£  tte  stock,  would  lead  to  an  obrloda 
atwnrdlty,  and  the  rale  Is  tbat,  when  tSie 
language  of  a  oontract  Is  not  altogether  firee 
from  ambiguity  aa  to  Its  meaning;  such  lan- 
guage most  not  be  given  an  Inteipietatlon 
which  would  IsTolve  an  absoidUy*  Soctlon 
16S8.  CiT.  Code.  The  dlqwrity  between  the 
value  of  the  atodt.  as  fixed  by  the  witness 
Leon  Ooldman,  a  stockbroker,  and  the 
amount  for  which  Flsciher  dalms  to  hare  pnr^ 
diaaed  it  tram  Frank  J.  GoUen,  la  so  great 
as  to  lExeslBtlbly  lead  to  the  condlnslon  that 
the  latter  could  not  hare  Intended  the  trans- 
action aa  a  aalfc  It  Is  acare^  necessaE?  to 
suggest  that  no  one  to  bis  right  sensos  would 
transfer  the  tttle  to  property  of  the  approxi- 
mate value  of  $12,000  to  another  In  consider- 
ation of  a  promisaory  note  for  the  sum  of 
$1,125.  Nor  la  It  probable,  if  the  transaction 
had  been  Intoided  aa  a  sale  that  the  ^mim 
would  not  have  insisted  upon  a  cancellation 
and  red^trery  to  him,  at  the  time  of  tiie  sale, 
of  his  pnmlssory  note,  which  constltated,  ae- 
cordlng  to  Uie  agreement,  the  sole  comridera- 
a<m  tbe  alleged  tranafer.  But,  even  if 
the  transaction  was  Intended  as  a  sale^  Gold- 
en had  the  absolute  i^ht  or  option  to  re- 
purcfaaae  the  stock  within  the  time  spedfled 
in  the  agreement ;  and  tiiat  he  <tfEered  to  "re- 
pordkas^  It  wfthln  said  time,  «s  the  court 
found  was  true,  is  borne  out  by  the  nndlspnt- 
ed  testimony  of  Golden,  the  appellant  blm- 
BeiU,  however,  at  that  time  Inslstlx^  that  the 
matter  of  tJM  "r^nrdiase"  be  pos^^oned  for 
another  mcaith  from  the  last  day'of  aald  time, 
and  Qolden  agreeing  thereto,  and  renewing 
Us  offer  at  the  time  to  whldi  it  was  thus  ex- 
tended. 

But  vre  have  snffidently  dwelt  upon  the 
point  that  the  erldence  does  not  support  the 
flndingB  of  fact  vital  to  the  support  of  the 
Jndgment  As  before  stated,  there  is  no  pos- 
sible ground  to  snppiot  the  claim  that  It  does 
not  In  fitct,  BO  far  as  this  claim  is  concern- 
ed, this  appeal  la  not  even  within  the  shadow 
of  a  fbnndatloii  fw  Its  support 

CI]  It  la  next  claimed  that  the  court  seri- 
ously erred,  with  resultant  damage  to  the 
rights  of  the  appellant  in  allowing  parol  evl 
denoe  showing  that  the  transaction  of  June  7, 
1912,  did  not  InTolve  a  sale,  or  -vmB  not  In 
tended  to  diange  the  legal  relations  of  the 
parties  as  they  had  up  to  that  time  existed. 
It  seems  to  be  the  view  of  learned  counsel 
that  to  render  parol  testimony  admissible  for* 
the  purpose  of  showing  that  an  Instrument  of 
the  character  of  the  one  here  was  not  intend- 
ed to  have  the  effect  which  Its  language  might 
imply,  it  is  necessary  to  charge  in  the  com- 
plaint actual  fraud  or  coercion  or  some  oth~ 
er  Illegal  meao^  In  the  procurement  of  the 
execution  of  the  writing.  But  we  hold  this 
to  be  an  erroneous  view  so  far  as  It  Is  sought 
to  be  applied  to  the  cose  at  bar.  It  was  not 
requisite  to  plead  actual  fraud  or  a  resort  to 
other  illegal  methods  in  securing  the  signa- 
ture of  Golden  to  the  agreement  to  Justify 


the  admiaaloo  eC  tesUmony,  extrinsic  to  the 
Agreemuit  Itself,  showing  or  tending  to  show 
that  said  instrument  was  not  intended  to 
stand  aa  ttie  evidence  of  a  sale.  Indeed,  there 
was  no  evidence  to  Bnpp<Ht  allegations  o£ 
actual  fraud  or  coercion  in  the  procurement 
of  the  execution  of  liie  agreement  and  the 
agreement  in  its  conception,  inception,  and 
execution,  so  far  aa  the  evtdenee  gives  any 
direct  information  on  the  subject  might  have 
been  characterized  by  pwfect  good  faith  on 
the  part  of  Fischer  and  with  the  intention  In 
him  then  fliat  It  should  <^rBte  as  Golden 
testified  was  the  understood  pnrpose  of  the 
parties  with  respect  thereto  at  Hhe  time 
ot  its  execntlHL  The  frand,  so  far  as  thm 
la  any  direct  dlsGloenre  upon  that  subject  by 
the  proofiB,  arose  in  the  subsequent  act  of 
Fischer  In  attempting  to  treat  the  agreement 
as  an  evidence  of  a  sale  <^  the  propertr  nth- 
er  than  as  a  pledge  thereof  to  secure  a  d^ 
vastly  less  In  amount  than  the  value  of  the 
property.  The  facto  as  to  his  ecmduct  In 
daiming  ownership  of  the  stock  upon  Us 
conatmcdon  of  the  agreement  speak  for  them- 
selves, and,  if  fraud  was  an  essential  In- 
gre^HexU  of  the  action,  It  was  only  necessary 
to  plead  the  facts  of  the  transaction  as  they 
occurred  to  raise  the  implication  ot  fraud,  or 
to  show  ^t  the  claim  o'  Fischer,  if  sus- 
tained, would  wink  a  fraud  upon  the  just 
rii^to  of  Golden. 

[I]  But  It  Is  aa  firmly  settled  as  any  rule 
of  law  may  be  that  parol  testimony  la  compe- 
tent to  show  that  a  deed,  abstdnto  upon  ito 
face,  was  not  a  matter  of  tact,  intended 
to  conv^  the  absolute  fee,  but  to  t^rate  only 
as  a  mortgage,  and  this  relief  is  available  in 
such  a  case,  even  if  there  was  no  actual 
fraud  imputed  to  the  mortgagee  In  the  trans- 
action. It  Is  only  necessary  to  refer  to  a  few 
cases  lucidly  explaining  and  aptly  applying 
this  principle.  See  Peninsula,  etc.,  Co.  v.  Pa- 
cific S.  W.  Co.,  123  Cal.  694,  56  Pac.  604; 
Woods  V.  Jensen,  130  Cal.  206,  62  Pac.  473 ; 
Couts  V.  Winston,  153  Cal.  690,  96  Pac  357. 

[7]  There  is  no  reason  In  principle  why 
the  same  rule  should  not  appropriately  be 
applied  where  the  subject  of  the  transaction 
Is  personal  property,  and  we  hold  that  It 
does,  and  that  the  ruling  complained  of  did 
not  contravene  the  rule  forbidding  the  al- 
teration, or  vnrlation,  or  modlflcatlcm  of  a 
written  Instrument  by  parol  testimony,  and 
were  therefore  legally  proper  and  correct. 

There  are  some  other  rulings  admitting 
certain  testimony  to  which  esceptions  were 
reserved,  and  which  are  here  urged  as  having 
been  of  sufficient  force  to  exert  a  prejudicial 
influence  in  producing  the  result  arrived  at 
by 'the  trial  court  We  have  examined  these 
rulings,  and  are  convinced  from  such  exam- 
ination thift  their  effect  was  only  to  adiuit 
Into  the  record  relevant,  competent  and  pe- 
culiarly pertinent  testimony  under  the  theory 
of  the  actt<m  as  we  understand  and  have  ex- 
plained it 
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'Ihe  motion  for  a  nonnilt  was  pn^ferly  de- 
nted, and  the  JadKment  ts  afllrmed. 


We  concor: 
NBHT.  J. 


GHIPilAN,  P.  J.;  BVBr 


PEOPLE  T.  SOULEOTES.    (Cr.  674.) 

(DiBtrict:  Court  of  Appeal.  First  District,  Otl- 
ifornia.  April  80,  lOlS.) 

1.  IRTANTB  «=S>20— GeIHINAL  BBSPONSIBIU- 

TT— Imobcxrt  Assault. 

In  a  prosecution  for  committing  a  lewd 
and  laaciviouB  act  with  a  child  13  years  old, 
evidence  held  not  to  warrant  Betting  the  ver- 
dict aside  as  having  been  rendered  under  the 
indueuce  of  passion  or  prejudice. 

IfiU.  Note.— For  other  cases,  Bee  Infants. 
Cent  Die.  i  20;  Dec  Dig.  ^20.] 

2.  WrnvESSES  ^»372— Gudibzutt. 

Questions  on  cross-examination  to  a  wit- 
ness in  a  criminal  case,  eliciting  testimony  that 
she  had  been  intimate  with  defendant,  are  prop- 
er aa  tending  to  Bhow  her  Interest  In  defendant, 
affecting  credibilitr. 

_  [Ed.  Note.— For  other  eases,  see  WltnesBes, 
Cent  Dig.  is  1102-1199 ;  Dea  D^.  «=»372.J 

3.  Criminal  Law  <S=' 1036— Appeial  ahd  Eb- 
'  bob— rzsebvation  of  objections. 

Where  an  objection  to  a  questicn  In  a 
criminal  fase  is  sustained  and  its  asking  Is  not 
objected  to  as  misconduct,  defendant  cannot  on 
appeal  complain  thereof. 

,  [Ed.  Note.--For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  iaSl-ie40.  2039-2641; 
Dec.  Dig.  «s»10S6.]  ' 

Appeal  from  Superior  Court,  City  and 
County  of  Son  Francisco;  William  P.  Law- 
lor,  Judge. 

John  Souleotes  was  convicted  of  commit- 
ting a  lewd  and  lascivious  act  with  a  child 
13  years  old,  aud  from  the  Judgment  and 
from  denial  of  a  new  trial  he  anneals.  Af- 
firmed. 

See,  also,  140  Pac.  003. 

Albert  L  Jolmson  and  F.  J.  S^ubl,  both 
of  San  Francisco,  for  appellant  U.  S.  Wetd), 
Atty.  Gen.,  for  the  People. 

PER  CURIAM.  The  defendant  was  In- 
formed against  for  committing  a  lewd  and 
lascivious  act  with  a  child  13  years  of  age. 
He  was  found  guilty,  and  sentenced  to  16 
years  in  the  state  prison.  This  appeal  la  tak- 
en from  the  Jadgment  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

The  prosecutrix  and  the  defendant  lived 
on  the  same  floor  In  a  hotel  on  Third  street 
In  San  Francisco.  According  to  her  testi- 
mony the  defendant  on  December  20,  1913,  at 
about  4  ^o'clock  In  the  afternoon,  came  Into 
the  kitchen  of  a  8-room  suite,  In  which  she 
lived  with  her  parents,  and  arited  her  to  go 
outside  In  the  hall  with  him.  Arriving  there, 
and  while  near  the  kitchen  door  and  also 
near  the  door  of  his  own  room,  he  raised  the 
child's  clothes  and  committed  the  act  com- 
plained of.  Neither  the  father  nor  mother 
were  present  when  the  defendant  Invited  the 
child  to  go  into  the  hallway  with  blm.  She 


testified  that  while  she  respited  the  defend- 
ant's conduct  she  made  no  outcry  because  he 
asked  her  not  to  do  so,  and  that  she  was  not 
afraid  of  him.  The  hallway  was  dknly  light- 
ed. She  did  not  report  the  incident  to  her 
parents,  and  never  In  fact  told  any  one 
about  It  until  about  nine  months  later,  when, 
upon  request,  she  told  the  whole  story  to  de- 
tectives of  the  San  Frandaco  police  depart- 
ment 

[11  While  we  are  satisfied  that  the  ict 
charged  did  not  occur  exactly  as  narrated— 
In  the  daytime,  In  the  hallway  of  a  big  hot^ 
between  two  rooms  to  which  the  defendant 
had  access,  and  in  either  of  which  the  act 
could  have  been  performed  with  some  secu- 
rity against  discovery— and  while  we  feel  that 
the  story  told  by  the  girl  does  contain  cer- 
tain elements  of  Improbability,  which  were 
doubtless  argued  to  and  considered  by  the 
jury,  still  we  are  not  prepared  to  s^  that 
the  story  as  a  whole  la  so  Inherently  Im- 
probable aa  to  require  the  setting  aside  of 
the  verdict  upon  the  ground  that  it  must 
have  been  rendered  under  the  influence  of 
passion  or  prejudice. 

[2]  We  find  no  error  in  the  rulings  of  the 
court  on  the  cross-examination  of  the  moth- 
er of  the  prosecutrix.  She  was  the  only  wit- 
ness called  for  the  deijendant ;  and  she  testl- 
fled  on  direct  examination  that  her  daughter 
had  admitted  to  her.  after  the  informatloD 
against  the  defendant  bad  been  filed,  that 
the  defendant  had  never  tampered  with  her. 
On  cross-examination  she  denied  that  she 
was  friendly  with  the  defendant;  but  lat«, 
in  answer  to  several  questi<xiLS  over  objec- 
tion, she  admitted  that  she  was  intimate 
with  the  defendant,  and  had  had  on  a  num- 
ber of  occaslona  sexual  intercourse  with  him. 
Such  questions  were  plainly  proper  as  tend- 
ing to  show  her  interest  In  the  defendant 
and  thereby  affecting  her  credibility  as  a 
witness. 

[3]  The  district  attorney  also  asked  the 
witness  this  question:  "Yon  are  proud  of  It 
are  you?  In  other  words,  you  also  took  sides 
with  blm  when  he  was  prosecuted  for  com- 
mitting rape  upon  your  other  daugtaterr 
The  objection  to  this  question  was  sustained ; 
and  as  the  asking  of  It  was  not  assigned  as 
misconduct  we  are  at  a  loss  to  understand 
how  the  defendant  can  be  heard  now  to  com- 
plain, even  If  it  be  conceded  that  the  questloa 
was  Improper,  which  of  course  is  not  done. 

The  Judgment  and  order  are  affirmed. 


PEOPLE  V.  FERNS.    (Or.  641.) 
(District  Court  of  Appeal,  First  District  OaB- 
fomla.   April  80,  19160 

1.  BUBOLABT  «=>41— BSBAKUrO— SumOUll  - 

CT  OF  EVIDHMCB. 

In  a  prosecution  for  burglary,  evideooc 
held  sufficient  on  the  point  of  nnlawfal  breaking 
to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Burglary. 
Cent  Dig.  H  94-103,  100;  Dee.  Dig.  «=>41.] 
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a.  BuBauKT  »a>0-<JyLAWrTO  Bniit. 

Wiere  defendant  entered  a  lodging  bouse 
keeper's  room  for  the  purpose  and  with  the  in- 
t^t  to  commit  graiid  or  petty  larceny,  he  was 
cuilty  of  burglary  under  Pen.  Code,  f  ^S»,  pro- 
viding that  every  person  who  enters  any  room 
with  intent  to  commit  grand  or  petty  larceny, 
or  any  felony,  is  guilty  of  burglary. 

[Ed.  Note.— For  other  owes.  see.  Burglary. 
Gent.  Dig.  H  6-12;  Dee.  DbT  «»9.1 

3.  BuBoxjBT  ^2      Value  ow  Fbopebtt 
T&KKir. 

Where  defendant  bad  entered  a  lodging 
house  room  with  intent  to  steal,  he  was  guilty 
of  barglary,  whether  or  not  the  property  taken 
was  of  sufficient  value  to  make  the  taking  a 
felony,  since  Pen.  Code,  f  4Ti9,  defining  the  of- 
fense of  burglary,  proTides  that  every  pwson 
who  alters  ady  room  with  tnCent  to  commit 
grand  or  petljr  larceny,  or  any  felony,  is  guilty 
of  "bursary," 

lEd.  Note.— For  other  casee,  see  Burglary, 
Cent.  IHg.       IS;  Detx  Dig.  <9=>2. 

For  other  definitions,  see  Words  and  Phrasea, 
First  end  Second  Soriei.  Bor^ary.] 

4.  Bttbqubt   «a>88  -~  Bvidenoi  —  Unx 
Checks. 

In  a  prosecution  for  burglary,  where  de- 
fendant was  charged  with  stealing  articles  from 
a  lodging  bouse  room,  among  them  milk  bottle 
tickets,  such  tickets  found  on  his  perseo,  at 
his  house,  identified  by  the  prosecuting  witness 
as  his  own  propmty,  were  wunissible  in  evidence 
for  the  jury's  consideration  in  passing  upon  the 
issue  of  defendant's  guil^  altnough  not  suffi- 
eimt  in  themselves  to  sustain  a  oon7icti<»i. 

[£d.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  {  91;  Dec.  Dig.  ^38.} 

5.  WiTNEBSBs  «s»300— Pbitziagb  or  Aocu»- 

Btamdinq  Up  roa  iDKNTincATiON. 
In  a  prosecution  for  burglary,  where  the 
court  conipelied  the  defendant  to  stand  up  to 
be  identified  by  a  witness,  there  was  no  viola- 
tion of  Const,  art  1,  I  13,  providing  that  no 
defendant  in  a  crimiiuu  case  may  be  compelled 
to  be  a  witness  against  himself. 

^<d.  Note.— For  other  cases,  see  Witnesses, 
Oent  Dig.  H  1042.  1042% ;  Dea  Dig.  «cs>800j 

Appeal  from  Superior  Court,  Alameda 
County ;  William  S.  Wells,  Judge. 

Ben  Ferns  was  convicted  of  burglary,  and 
he  appeals.  AiQrmed. 

*r.  L.  Cbrlstianson,  of  Oakland,  for  appel- 
lant   U.  S.  Webb^  Atty.  Gen.,  for  the  People 

PER  CURIAM.  Tlie  defwdant  was  cou- 
Ticted  of  the  crime  of  burglary  in  the  first 
de^rge,  and  this  appeal  is  £rom  the  Judgment 
and  from  an  order  denyiog  the  defendant's 
motion  for  a  new  trial. 

The  facts  of  the  case  pertinent  to  the  de- 
cision of  the  points  made  In  support  of  the 
appeal  are  substantially  as  follows:  On  the 
2d  day  of  February,  1814,  the  defendant  occu- 
pied room  12  of  a  lodging  house  in  Oakland 
kept  by  one  Charles  Fong.  In  the  room 
were  a  number  at  artlctea»  Indnding  a  suit 
cas^  a  small  camera  caa^  an  overcoat,  a 
pair  of  shoes,  a  steamboat  ticket,  &nd  some 
milk  bottle  tickets.  The  dftfendant  left  the 
place  at  abont  0  o'clock  the  next  morning. 
At  about  12  o'clock  be  reappeared,  and  asked 
Obarles  Fong  if  he  might  occupy  the  same 
room  that  night  Fong  replied  that  he  would 


be  using  the  room  In  tUe  ev^ilttg  until  12 
o'clocE,  and  that  probably  for  this  reason  the 
defendant  would  not  want  it  To  this  the 
latter  made  no  reply,  and  the  two  separated. 
Later  the  defendant  went  to  the  wife  of 
Fmg,  and  told  her  that  ber  husband  had 
rented  the  room  to  him ;  whereupon  Mrs, 
Fong  delivered  to  him  the  k^  of  the  room. 
The  next  morning  the  defendant  was  seen 
leaving  this  room,  and  going  In  the  direction 
of  the  street  canning  a  dress  suit  case,  and 
about  8  o'clodc  In  the  evening  the  articles 
enumerated  above  were  missing.  Wlien  ar- 
rested, milk  bottle  tickets  were  found  in  the 
possession  of  the  defendant,  which  he  claimed 
belonged  to  him. 

[1,  2]  It  Is  urged  (m  behalf  of  the  appel- 
lant that  a  breaking  Is  an  essential  elemrat 
of  burglary;  that  the  evidence  shows  that 
the  entry  was  lawful,  and  hence  that  there 
could  be  no  breaking.  But  the  d^endant 
resorted  to  a  aubterfoge  to  get  possession  of 
the  room ;  he  was  seen  leaving  the  place  un- 
der suspicious  circumstances,  and  when  ar- 
rested he  had  in  his  possession  certain  per^ 
sonal  property  belonging  to  the  prosecuting 
witness  and  taken  from  the  room  occupied 
by  the  defendant  The  ]ury  was  justified  In 
inferring  from  this  evidence  that  the  defend- 
ant Altered  the  room  with  the  intention  of 
committing  larceny.  Gcmsequently,  as  to  this 
element  of  the  crime  of  bui^lary  called  In 
questl(m  by  the  appellant,  the  proof  was 
sufficient  No  matter  what  may  be  snld  of 
the  character  ot  his  entry,  as  to  whether  or 
not  it  was  lawful,  if  he  entered  the  room 
for  the  purpose  and  vrlth  the  Intent  to  com- 
mit the  crime  ot  grand  or  petty  larceny,  a 
perfect  case  of  bursary  was  established. 
Penal  Code,  f  459;  People  v.  Barry,  94  Oal. 
481,  29  Pac.  1026;  People  v.  Brlttain,  142 
CaL  8,  75  Pac.  314,  100  Am.  8t  Rep.  95.  In 
the  former  case  the  court  held  that  one  who 
enters  a  store  with  the  intention  of  commit- 
ting larceny  is  guilty  of  burglary,  although 
the  entry  was  made  through  the  public  en- 
trance during  business  hours.  Snch  person 
is  not  one  of  the  pabllc  Invited,  and  he  has 
no  right  of  entry. 

[S]  There  is  no  merit  In  the  appellant's 
next  contention  that  there  was  no  evidence 
to  show  that  the  property  taken  was  of  suffi- 
cient value  to  make  the  taking  thereof  a 
felony,  for  the  reascm  that  the  statute  d^n* 
Ing  the  offense  provides  that  every  pwson 
who  enters  a  room  with  intent  to  commit 
grand  or  petty  larceny  or  any  felony  la  guilty 
of  burglary. 

[4]  Equally  without  merit  is  the  appel- 
lant's assertion  that  the  milk  checks  were  not 
sufficiently  identified  to  warrant  their  admls- 
sl<m  in  evidence,  fniey  were  identified  by 
the  prosecuting  witness  as  his  property ;  and 
they,  having  been  found  on  the  person  of  the 
defendant  at  the  time  of  his  arrest  were  ad- 
missible in  evidence,  not  as  being  suffldrat 
in  themselves  to  warrant  or  sustain  his  con- 
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victloD,  bnt  as  a  circumstance  whldi  It  was 
proper  to  place  before  ttte  Jury  for  tbelr  con- 
sideratloii  In  passing  npcm  the  guUt  or  Inno- 
cence of  the  defendant  Pec^e  t.  tMoag,  142 
Cal.  482,  76  Pac.  222. 

[S]  It  Is  next  nrg«d  by  counsel  for  the  ap- 
pellant that,  by  compelling  the  defendant  to 
stand  up  at  the  time  of  the  trial  for  the  pur- 
pose of  being  Identified  by  a  witness,  def^d- 
ant  was  obliged  to  be  a  witness  against  him- 
self, contrary  to  article  1  of  section  13  of  the 
state  Constitution.  It  la  settled  law  in  this 
state  that  an  order  of  court  compelling  the 
defendant  to  stand  up  for  identification  by  a 
witness  is  proper,  and  does  not  compel  the  de- 
fendant to  become  a  witness  against  himself. 
People  T.  Goldenson,  76  Cal.  328, 19  Paa  161 ; 
People  T.  OUveria,  127  Cal.  376,  380,  59  Pac. 
772.  There  is  therefore  no  merit  In  this  con- 
tention of  appellant. 

There  is  no  pretense  that  the  appellant  was 
not  fully  adyised  by  the  information  as  to 
the  predse  charge  against  him,  and  we  hare 
no  doubt  that  the  Information  sufficiently 
stated  a  public  offense  to  support  the  Judg- 
ment. 

No  error  was  committed  by  the  trial  coort 
in  its  instructl<Hia  to  the  Jury. 
The  Jadgmait  and  order  are  affirmed. 


BRILES  et  ux.  t.  PATTLSON.  (Sac.  2129.) 
(Suprme  Ooart  oi  California.   Jone  11,  1916.) 

L  Appeal  and  Ekbob  «=»1011  —  BeVXEW— 

FiNDiNOB  OP  Pact. 

Where  there  is  a  snbstantial  conflict  in  the 
eTideace.  the  findings  of  the  court  below  must 
be  upheld. 

[Ed.  Note. — Por  other  cases,  see  Appeal  and 
Srror,  Cent.  Dig.  «  3963-8^ ;  Dec.  f^.  «:» 
1011.] 

2.  Yendoe  and  Puxohaseb  «=9l8— Opnona 

— TeBHINAXION— KONPERTOBICAHCB  OF  CON- 
DITIONS. 

Plaintiffs  gave  an  option  for  the  parchase 
of  land  for  a  specified  price,  the  option  requir- 
ing the  holder  thereof  to  do  certain  work  upon 
a  reservoir  dam  within  a  eiven  time,  and  pro- 
viding: that  on  default  of  the  holder  of  the  op- 
tion the  idaintiffs  might  terminate  tiie  agree- 
ment and  take  possession,  that  the  holder  of  the 
option  should  receive  possession  and  continue 
in  possession  while  the  agreement  remained  in 
force,  and  that  a  specified  rental  should  be  paid. 
Held  that,  on  the  failure  of  the  holder  of  the 
option  to  perform  the  required  work  within  the 
time  allowed,  bis  rights  ended,  and  plaintiffii 
could  terminate  the  option;  the  provision  for 
possession  of  the  land  not  affecting  ^e  right  to 
terminate  the  option. 

fEd.  Note.— For  other  cases,  see  Vendor  aAd 
Purchaser,  Gent  Dig.  f  23 ;  Dea  Dig.  «s>18.] 

Department  1.  Appeal  from  Superior 
Court,  Modoc  County;  Clarence  A.  Raker, 
Judge. 

Action  by  John  Briles  and  wif&  against  A. 
J.  Paulson.  From  a  Judgment  for  plalnUffs, 
defendant  appeals.  Affirmed. 


Cornish  &  Bobnett,  of  Altnraa,  for  appel- 
lant. W.  Lair  O^ompson,  of  Laheview,  Ore., 
and  Jamison  &  Wylle,  oC  AltnrftBf  Ux  xe- 
spwideiits. 

SLOSS,  J.  Appeal  by  defendant  from  a 
judgment  in  favor  of  the  plaintlffa  The 
case  presents  a  situation  very  similar  to  that 
recently  considered  by  this  court  In  Briles 
Paulson,  149  Pac  169.  Thomas  Briles  had 
there  sued  for  the  annulmoit  of  a  contract 
whereby  the  defendant's  predecessor  was  giv- 
en an  option  to.  purchase  certain  lands.  One 
of  the  provisions  of  the  contract  was  that 
the  holder  of  the  option  should,  within  a  giv- 
en time,  do  certain  work  upon  a  reservoir  dam. 
The  contract  provided  that,  If  the  proposed 
purchaser  should  fail  to  carry  out  any  of  tlie 
stipulations  on  his  part,  the  owner  might  de* 
Clare  the  agreement  terminated.'  The  action 
sought  a  Judgment  declaring  euch  termina- 
tion by  reason  of  the  alleged  failure  of  the 
defendant  to  do  the  required  work  on  tbe 
dam.  The  Judgment  forfeiting  the  defend- 
ant's rights  under  the  option  was  affirmed, 
the  court  deciding  that  the  evidence  &upp<«-t- 
ed  the  findings  that  the  work  on  the  dam  had 
not  been  done  within  the  prescribed  time, 
and  holding,  further,  that  such  failure  war- 
ranted the  Judgment  declaring  the  agreement 
terminated.  The  same  points  are  involved  In 
the  present  action,  and  they,  without  r^ard 
to  other  grounds  upon  which  the  plaintiff 
herein  sought  relief,  are  suffldent  for  an  af- 
firmance of  the  Judgment. 

Tbe  contract  which  forms  the  basU  of  this 
suit  was  made  on  December  6,  1910,  between 
John  Briles  and  Irene  Briles,  his  wif^  as 
parties  of  the  first  part,  and  J.  J.  Payseur,  as 
party  of  the  second  part.  Paulson,  the  de- 
fendant and  appellant.  Is  the  assignee  and 
successor  of  Payseur.  By  the  contract  the 
parties  of  the  first  part  granted  the  party  of 
the  second  part  "the  option  of  purchasing  for 
the  sum  of  eighty  thousand  (80,000)  dollars, 
*  •  •  at  any  time  from  the  date  of  this 
agreement  up  to  and  until  the  thirty-first 
(3l8t)  day  of  December,  1916.  subject  to  tbe 
conditions  herein  contained,"  certain  real  es- 
tate situated  in  Modoc  cotmty.  Provisions 
for  the  making  of  surveys  and  subdivlBioas 
and  for -the  sale  of  subdivlsIonB  separately 
were  made  in  terms  similar  to  those  contain- 
ed in  the  contract  between  Thomas  Briles  and 
Payseur,  Involved  in  the  former  decision  to 
which  we  have  referred.  The  contract  now 
before  us  refers  to  the  dam  on  tbe  land  of 
Thomas  Briles,  and  contains,  with  respect  to 
that  dam,  the  same  stipulations  found  in 
the  Thomas  Briles  contract.  The  subsequent 
modification  of  that  stipulation  mentioned  In 
the  former  opinion  covered  the  contract  here 
involved  as  well  aa  the  contract  betwe«» 
Thomas  Briles  and  Paysenr.  The  present 
contract  also  provides  for  the  right  of  tbe 
parties  of  tbe  first  part  to  terminate  the 
agreranent  and  take  posseseioa  of  the 
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eity  on  tbe  fnOtire  of  the  party  at  the  sec- 
ond part  to  "carry  oat  and  perform  each  and 
every  aKieemoit  herein  contained  to  be  per- 
formed by  bim." 

In  all  tbe  partlcnlaie  to  which  we  hare  «d- 
Terted,  tbe  ctnitract  upon  which  this  action 
ia  based  Is  virtually  the  aaiqp  as  the  Thomas 
Biilea  contract.  1*8  present  contract  con- 
tains, In  addition,  a  pmrlslon  that  the  de- 
fendant shall  receive  poBseBsIon  of  the  lands 
on  Bfaich  1,  1911.  and  abaU  coatimiB  In  pos- 
session "while  this  agreement  remaliu  In 
force,"  fftrmlns  the  lands  and  taking  all  prod- 
ucts therefrom,  paying  as  rental  for  the  nse 
of  said  property  "while  be  remains  thereon 
and  In  possession  thereof  under  tbls  agree- 
ment" an  annual  rental  of  $1,700.  There  is 
also  a  prorislou  against  the  commiaslon  of 
waste  by  the  party  of  tbe  second  part. 

This  action,  like  the  one  Instituted  by 
Thomas  Brlles,  was  brought  to  obtain  a  de- 
cree declaring  the  rigbts'  of  the  defendant  un- 
der tbe  agreement  to  be  terminated  for  fail- 
ure to  perffflrm  the  conditions  undertaken  to 
be  iwrformed  by  him.  The  plalntiifs  also 
ssked  for  the  recovery  of  the  poesesslon  of 
the  premises.  Judgment  went  In  th^  fovor 
as  prayed. 

The  plaintiffB  in  their  complaint  counted 
upon  three  violations  of  the  agreement  by  Uie 
defendant,  to  wit:  The  failure  to  pay  tbe 
stipulated  rent;  the  commission  of  waste; 
and  failure  to  do  the  required  work  upon  the 
dam  within  the  time  allowed  by  the  agree- 
ment as  modified.  The  court  found  In  favor 
of  the  plaintiff  upon  all  three  grounds. 

[1,2]  It  Is  unnecessary  to  consider  the 
questions  of  waste  and  nonpayment  of  rent. 
The  evidence  fully  sustains  the  finding  that 
tbe  work  agreed  to  be  done  up<m  the  dam 
was  not  done  within  the  stipulated  time.  On 
this  Iswe  tbe  evidence  was  substantlaUy  the 
same  as  that  presented  in  the  Thomas  Briles 
Case,  and  it  is  therefore  held  here,  as  It  was 
there,  that  there  was  a  substantial  conflict, 
and  that  the  findings  of  tbe  court  below  must 
be  upheld.  That  the  ^ect  of  such  failure 
to  perform  the  agreement  relative  to  the  dam 
aathorized  a  termination  of  the  contract  la 
also  settled  by  the  decision  in  the  former 
case.  The  agreement  was  plainly  an  option 
nnder  which  the  defendant  had  a  right  to 
purchase  upon  compliance  with  certain  condi- 
tions. FaUing  to  comply  with  those  condi- 
ttons,  his  rights  nded.  It  Is  argued  that  the 
asreement  in  this  case  is  to  be  distinguished 
from  tbe  one  considered  in  the  other  case  be- 
cause the  present  agreemoit  gave  tbe  defend- 
ant a  rl^  to  possession,  subject  to  the  pay 
ment  rent.  The  contention  Is  that  the 
present  agreement  Is  therefore  not  only  an 
opaoDt  but  also  a  lease.  This  argument  im- 
plies that  the  defendant's  rights  as  a  default- 
ing tenant  would  be  greater  than  his  rights 
under  an  t^on  to  purchase.  But,  assuming 
the  legal  correctness  of  this  position,  It  Is 


qvtte  cl«ir,  from  a  reading  of  the  agreement 
as  a  whole,  that  its  principal  object  Is  to 
grant  to,the  defendant  the  right  to  parchaae 
the  lands.  The  right  of  possesslra  is  snb- 
ordlnate  and  incident  to  the  right  to  pur^ 
chasa  The  party  of  the  second  part  is  to 
have  possession  of  the  land  only  "while  this 
agreement  remains  in  force,"  and  he  Is  to  pay 
rental  while  he  remains  in  possession  "under 
tbe  agreement,"  Plainly  it  was  not  intended 
to  create  a  tenancy  which  should  exist  Inde- 
pendently <^  tbe  light  of  the  defendant  to 
purchase  under  the  (H;>tion.  When  the  right 
to  purchase  the  land  was  gone,  the  right  of 
occupancy  went  with  it  This  is  the  more 
apparent  upcm  a  oonstderatlon  of  the  clame 
authorizing  the  plaintiffs  to  terminate  the 
agreement  upon  any  breach  by  the  defendant. 
Under  this  clause  the  plaintiffs  are  expressly 
authorized,  upon  terminatli«  the  agreement, 
to  enter  upon  and  take  possessiqn  of  the 
lands. 

Tba  case  is  therefore  In  all  material  re- 
spects like  that  of  Thomas  BrOes  t.  Faulson, 
and  must  be  decided  In  the  same  way. 

The  Judgment  Is  affirmed. 

We  concur:  ANOELLOTTI,  U  J. ;  SHAW,  J. 


FRESNO  CANAL  &  IRR.  CO.  t.  PERBIN 

et  al.   (S.  F.  0473.) 
(Supreme  Court  of  California.    June  11,  1916. 
Rehearing  Denied  July  8,  1915.) 

1.  Pleauiho  «»138— Couhiebouih  —  Szat- 

UTE. 

Under  Code  Civ.  Proc  {  438.  aubd.  2, 
providing  that  a  counterclaim  must  oe  one  ex- 
isting in  favor  of  a  defendant  and  against  a 
plaintiff  between  whom  a  several  judgmeut 
might  be  bad  in  the  action,  in  an  action  arisiug 
upon  contract,  any  other  cause  of  action  aris- 
ing aUo  on  contract  and  existing  at  tbe  com- 
mencement of  the  action,  where  defendants, 
when  sued  by  an  irrigation  company  to  recover 
for  water  furnished,  filed  a  cross-complaint  at 
l^ng  that  they  owned  tbe  land,  that  th^re  wer« 
certain  water  rigbt  agreements  attached  to 
sucb  land  as  appurtenances,  whereby  tbe  plain- 
tiff had  agreed  to  furnish  for  such  land  all  nec- 
essary water,  and  that  plaintiff,  though  request- 
ed to  do  BO,  had  failed  tor  eight  years  to  fnniisb 
water,  whereby  the  defendants  were  unable  to 
raise  any  crops  upon  the  land,  although  such 
pleading  was  denominated  a  croes-compIaiDt,  ii 
was  technically  a  counterclaim  under  tbe  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
C^qL  Dig.  i  286;  Dec.  Dig.  «S9lSa] 

2.  PLKADINO  «=»19!^— C0T7N1XBCUIH— Stmi- 
CIENCT. 

Where  plaintiff  irrigation  company  sued  to 
recover  for  water  furnished  defendants'  laud, 
and  such  defendants  filed  a  crosa-complaint  al- 
leeioK  failure  to  Cumlsb  water,  as  plamtfff  was 
obligated  to  do  by  contract,  for  eight  years, 
such  cross-complaint  was  not  open  to  attack 
by  dranurrer,  as  failing  to  allege  that  defendants 
had  performed  all  the  conditioDB  and  the  cove- 
nants of  the  contract;  since  tbe  presumption 
could  not  be  indulged,  in  support  of  tbe  demur- 
rer, that  tbe  agreement  to  furnish  water  men- 
tioned in  the  cross-complaint  was  the  same  os' 
that  set  forth  in  tbe  complaint,  or  that  there 
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w«re  mutual  'd«i>eDdeiit  coTeoant*  and  condi- 
tions, the  performance  of  which  the  defendants 
ehould  have  alleged  in  order  to  show  that  they 
were  entitled  to  recover  damages  toB  the  at 
leged  tmach  by  the  plaintiff. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ii  447.  448;  Dec.  dig.  «s»196.3 

3.  Watbbs  and  Watbb  Ooubseb  «s»257— Ib- 
ugation  contbaot  —  dependent  govk- 

NANTa— BbEACH. 

Where  plaintlS  irrigation  company  con- 
tracted to  furnish  water,  and  d^enoant  land- 
owners  to  pay  for  the  same,  the  covenant  of  the 
plaintiff  to  famish,  and  that  of  the  defendants 
to  make  annual  payments,  being  dependent, 
each  annual  payment  being  a  condition  preced- 
ent to  the  furnishing  of  water,  where  plaintiff 
did  not  avail  itself  of  its  right  to  terminate  the 
contract  for  default  in  payment  of  30  days,  but 
continued  to  recognize  the  contract  and  to  de- 
liver some  water  in  pursuance  thereof,  such 
conduct  of  the  plaintiff  operated  as  a  waiver  of 
its  right  to  terminate  the  contract  for  defend- 
ants* failure  to  pa^  annual  installments,  so  far 
as  concerned  the  rights  of  the  defendants  to  de- 
mand and  receive  water  thereafter,  and  to  claim 
damages  for  the  failure  of  the  plaintiff  to  fur- 
nish it. 

[Ed.  Note.— For  other  cases,  me  Waters  and 
Water  Gooracs,  CenL  Dig.  1 812;  Dec  Dig.  «a> 

4.  COHTBAOia  «=»178— iBUaATIOir  OONTBAOT 
— InDKFBHDBIIT  GOTBRARTB  —  BUAOH— Uf- 
VBCT. 

Where  the  contract  of  plaintiff  irrigation 
company  was  to  furnish  water,  when  ordered, 
continuously  from  Febraary  lA.  1887,  to  Feb- 
ruary 16,  1921,  white  defendant  landowners 
promised  to  make  annual  payments  therefor,  the 
covenants  of  the  parties  were  not  dependent  or 
concurrent,  since,  where  covenants  are  to  be  per- 
formed at  different  times,  they  are  independent, 
and  breach  by  one  party  does  not  reUeve  the 
otiier  of  his  duty  of  performance,  so  that,  for 
failure  of  the  defendants  to  make  payments,  the 
plaintiff,  itself  in  default  in  furnishing  water, 
could  only  claim  the  right  to  recover  the  pay- 
ments due  it,  and  to  have  the  amount  thereof  set 
off  against  damage  to  the  defendants  from  its 
own  failure  tft  oeliTer  water. 

[Ed.  Note.— For  other  cas^  see  Oontraets, 
Cent.  Dig.  H  762-764;  DecTDiiE.  «s>173.] 

&  Waiebs  and  Watse  ConsaBS  «s>26&— Ib- 
BiGATion  OoNraAox— Breach— -MEAanBE  or 

Dauaoes. 

For  breach  of  a  contract  to  furnish  water 
for  purposes  of  irr^tlon,  the  measure  of  dam- 
ages, wnere  there  has  been  total  failure  to  de- 
Uver  as  contracted  for,  is  the  difference  between 
the  rental  vakie  of  the  land  with  water,  and 
its  value  without  it.  less  the  lawful  price  of  the 
water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  324;  Dec.  Dig. 
263.] 

6.  Watees  and  Wauxb.  Coubbss  «»>263— Ib- 
bioation  cohtraor— damaqba^-subvigibn- 
OT  or  Evidence. 

In  an  action  against  an  irrigation  company 
for  failure  to  furnish  water  to  defendants'  lands, 
evidence  as  to  the  extent  of  lands  left  un  ir- 
rigated held  sufficient  to  support  verdict,  under 
tile  proper  measure  ot  damagu,  for  $500  above 
the  $3,198.7&  owed  the  irrigation  company  fw 
water  furnished. 

^-Qd.  Note.— For  other  casra,  see  Waters  and 
fater  Courses,  Cent  Dig.  {  324;  Dec.  Dig.  «=» 


7.  Watebs  and  Wato  GomaBfl  #s>263— Ib- 

BIQATION  CONTBAOT— BbEAOH— UBABUBB  OT 

Damages. 

Where  all  the  land  contracted  to  be  tar- 
nished with  water  by  an  irrigation  coropafiy  ia 
supplied  with  some  water  during  a  substantial 
part  of  the  year,  the  rule  of  damages  that,  for 
total  failure  to  deliver  water,  the  measure  of 
damages  is  the  difference  between  the  rental 
value  of  the  land  with  water  and  its  value  with- 
out it,  less  the  price  of  the  water,  has  no  ap- 
plication, and  evidence  is  inadmissible  to  show 
comparative  rental  value;  but.  where  there  was 
evidence  that  a  Large  portiim  of  the  land  waa 
left  without  any  water,  such  evidence  was  prop- 
erly allowed. 

[lid.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  321;  Dec.  Dig. 
263.] 

Department  1.  Appeal  from  Superior 
Court,  Fresno  County ;  H.  Z.  Austin,  Judge. 

Action  by  the  Fresno  Canal  &  Irrigation 
Company  against  Lilo  M.  Perrin  and  B.  B. 
Perrin.  Judgment  for  defendants  on  tlieir 
crosa-complalnt,  and  plaintiff  anraalB.  Af- 
firmed. 

F.  H.  Short  and  F.  E.  Cook,  both  of  Fresno, 
for  appellant.  L.  L.  Cory,  of  Fresno,  and 
G.  W.  Cartwrlgbt,  of  Sacrament<^  for  re- 
spondents. 

SHAW,  J.  The  i^alntlir  appeals  from  a 
judgment  in  favor  of  the  defendants  and  also 
from  an  order  denying  its  motion  for  a  new 
trial.  The  Judgment  further  provided  tbat 
tJtie  defendant  LIlo  M.  Perrin  should  recover 
of  plaintiff  the  sum  of  $500. 

The  plaintiff's  con^laint  contained  four 
counts  for  the  recovery  of  annual  payments, 
amounting  In  the  aggregate  to  $3,193.75,  upon 
four  separate  water  right  contracts  executed 
by  the  plaintiff,  all  dated  February  19,  1897. 
Id  each  of  which  plaintiff  agreed  to  furniab 
water  from  its  canal  for  the  irrigation  of 
certain  tracts  of  land  belonging  to  the  de- 
fendant I41o  M.  Perrin,  from  the  date  thereof 
until  February  16,  1921,  Bach  contract  pro- 
vided tliat  the  annual  pAym^its  due  ttaoreon 
tor  water  furnished  aboold  constltote  a  ilea 
upon  the  land.  They  were  of  tlie  same  form 
as  the  contracts  whldi  were  h^d  to  create 
a  lien  upon  the  laod  by  the  decisions  in  Fres- 
no Canal  A  Irrigation  Co.  v.  Rowell,  80  Cal. 
114,  22  Paa  53,  13  Am.  St  Rep.  112,  and 
Fresno  Canal  A; 'Irrigation  Co.  v.  Dunbar,  80 
CaL  630,  22  Pac.  275.  The  complaint  aslted 
for  a  foreclosure  of  this  lien  and  the  sale  ot 
the  respective  tracts  ot  land  to  satisfy  tlie 
amounts  due.  The  answer  admitted  that  the 
defendants  bad  not  made  the  annual  par- 
ments  sued  for.  Tb.e  defense  vas  Uiat  the 
plaintiff  bad  not  performed  tbe  covenanta  re- 
quired to  he  performed  by  It,  and  that,  in  eon.- 
seguence  of  plaintiff's  failure,  there  was  no 
sum  of  money  due  or  payable  by  the  defend- 
ants to  the  plaintiff  under  said  contracts. 

[1]  Tbe  defendants  also  filed  a  cross-cwn- 
plalnt  alleging  that  Lilo  M.  Perrin  was  tbe 
owner  of  the  lands  In  controversy,  that  thwe 
were  certain  water  right  agreements  atta<di- 
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ed  to  said  lands  as  appurtenances  thereto, 
whereby  flte  plaintiff  had  agreed  to  furnish 
for  said  land  all  water  that  nil^t  be  required 
tor  the  Irrigation  thereof,  that  wlthont  the 
use  of  the  water  the  lands  were  worthless  for 
tbe  purpose  of  raising  crops  thereon,  that  the 
plalntur,  although  requested  so  to  do,  had 
failed  and  refused  to  furnish  any  water  for 
or  upon  said  lands  during  the  years  from 
i867  to  1904,  InduslTe,  by  reason  whereof 
said  defendant  lilo  M.  Ferrln  was  unable  to 
raise  any  crops  of  any  Und  upon  the  land, 
to  her  damage  In  the  sum  of  ¥20,000l  EL  B. 
Perrln  Is  the  husband  of  Lrilo  M.  Perrln. 
Althou^  this  pleading  Is  named  a  cross-com- 
plaint, it  Is  a  cause  of  actlw  arising  upon 
contract  for  the  recorery  of  money  and  exist- 
ing at  the  ccHumencement  of  platntUTs  action, 
and  It  is  thertfore  technically  a  "counter- 
claim" as  defined  In  subdivision  2  of  section 
438  of  the  Code  of  OlTll  Procedure.  There  Is 
no  auction  showing  that  It  arose  out  of 
the  transaction  set  totOi  In  tbe  complaint  as 
a  foundation  for  the  plaintiff^  claim,  or  that 
It  was  connected  witii  the  subject  of  the  ac- 
tion of  the  plalntUT.  niere  is  nothing  to 
show  that  the  agreements  referred  to  are 
the  same  agreements  as  those  upon  which  the 
cause  of  action  Is  founded.  CSonsequently  It 
does  not,  upon  its  &ce,  show  that  it  Is  a 
counterclaim  within  the  first  snbdivlBlMi  of 
the  aforesaid  section. 

A  Jury  was  called  to  try  the  case.  A  ver- 
dict was  returned  In  favor  of  the  defendant 
Lllo  M.  Perrln  for  the  sum  of  ¥600,  and  Judg- 
ment was  rendered  accordingly. 

[2]  The  first  point  urged  In  support  of  the 
appeals  Is  that  the  so-called  cross-complaint 
does  not  state  fttcts  sufficient  to  constitute  a 
cause  of  action.  A  demurrer  thereto,  based 
on  that  ground,  was  overruled.  The  plaintiff 
claims  that  it  was  necessary  for  the  defend- 
ant to  allege  that  she  had  performed  all  the 
cfHidUlons  and  covenants  of  the  contract 
wblCb  it  required  of  her.  In  support  of  this 
proposition,  plaintiff  assumes  that  the  water 
right  agreements  meDtioiied  in  said  cross- 
complaint  are  the  same  as  those  set  forth  In 
tbe  complaint,  and  that  there  were  mutual 
dependent  covenants  and  conditions  therein, 
the  performance  of  which  the  defendant 
should  have  alleged  In  order  to  show  that  she 
was  entitled  to  recover  damages  for  tbe  al- 
lied breach  of  covenants  by  the  plaintiff. 
Tills  presumption  cannot  be  indulged  in  sup- 
port of  the  demurrer.  The  sufficiency  of  the 
cross-complaint  or  counterclaim  must  be  de- 
termined wholly  from  its  own  allegations. 
It  purports  to  state  the  contracts  sued  on  ac- 
cording to  their  legal  ^ect,  and  it  contains 
nothing  to  show  that  there  are  any  covenants 
or  conditions  therein  other  than  those  of  the 
plaintiff  to  furnish  water.  So  far  as  appears 
therefrom,  tiiere  was  no  obligation  In'  said 
omtract  except  that  of  the  plaintiff  to  fur- 
nish water  for  the  lands  owned  by  the  said 
defendant  This  being  the  case,  there  was  no 
occaaloa  for  an  allegation  that  said  defendant 


had  kept  and  performed  the  covenants  of  ttw 
contract  That  question  would  arise  oidy 
when,  upon  the  proof,  it  appeared  that  there 
were  dependent  ctmdltions  which  said  defend- 
ant most  perform,  prior  to  or  concurrent  with 
ber  right  to  demand  performance  by  the 
plaintiff.  Hie  demurrer  was  vnyperly  over- 
ruled. 

[3]  Upon  the  trial  It  appeared  that  the 
agreement^  upon  which  the  counterclaim  was 
predicated  were  the  same  as  those  mention- 
ed in  tbe  complaint.  The  plaintiff  contends 
that  the  admitted  fact  that  the  defendant  has 
failed  to  make  the  annual  payments  thereon 
precludes  her  from  relief  by  way  of  damages 
for  the  allied  failure  of  plaintiff  to  furnish 
water  as  tbe  agreem^it  required.  By  the 
terms  of  the  agreements,  the  annual  pay- 
ments were  to  be  made  on  tbe  first  Monday 
of  September  of  each  year  and,  in  case  of  de- 
tenlt  there<n  for  30  days,  the  plaintiff,  at  its 
option,  might  terminate  the  agreement  mie 
evidence  shows  that  the  plaintiff  did  not  avail 
itself  of  this  option,  but  that,  on  the  con- 
trary, it  treated  the  agreements  as  still  In 
force  and  continued  thereafter  to  deliver 
some  water  in  pursuance  thereof,  as  before, 
and  to  recc^lze  tbe  contracts  as  obligatory 
upon  itself.  It  claimed  that  It  had  delivered 
all  the  water  demanded.  If  It  were  conced- 
ed that  tbe  oovenant  of  the  plaintiff  to  fur- 
nish water  and  that  of  the  defendant  to 
make  the  anual  payments  were  dependent,  or 
that  the  annual  payment  was  a  condition  pre- 
cedent to  the  furnishing  of  the  water,  we 
think  this  conduct  of  the  plaintiff  would  op- 
erate as  a  waiver  of  Its  rights  to  terminate  or 
avoid  the  contract  for  failure  to  pay  the  an- 
nual Installments,  so  far  as  It  affected  the 
right  of  the  defendant  to  demand  and  receive 
water  thereafter  and  to  claim  damages  for 
the  failure  of  the  plaintiff  to  furnish  it  Ix>s 
Angeles,  etc.,  Corp.  v.  Amal.  Oil  Co.,  168  Cal. 
143,  142  Pac.  46;  Cincinnati,  etc.,  Co.  v.  Bak- 
er, 130  111.  App.  416. 

[4]  But  the  covenants  are  not  dependent  or 
concurrent.  The  water  was  to  be  furnished, 
when  wanted,  continuously  from  February  19, 
1897,  to  February  16, 1921,  while  the  payments 
were  to  be  made  annually  as  aforesaid.  The 
furnishing  of  the  water  for  tbe  first  six  months 
;  could  not  be  dependent  upon  or  concurrmt 
with  the  payment  to  be  made  in  the  following 
September.  The  same  would  be  true  of  each 
succeeding  year,  upon  the  plaintiff's  election 
not  to  terminate  the  agreements  by  reason 
of  the  failure  of  the  defendant  to  pay. 
Where  the  covenants  of  the  respective  par- 
ties are  to  be  i>erformed  at  different  times 
they  are  held  to  be  Independent  and  the 
breach  by  one  party  of  his  covenant  does  not 
excuse  the  i>erformance  by  the  other  of  his 
covenant  or  relieve  him  of  liability  for  dam- 
ages for  a  breach  thereof.  8.  P.  R.  B.  Co.  v. 
Allen,  112  CaL  461,  44  Pac  796;  Front  St  M. 
&  O.  B.  R.  Co.  V.  BuUer,  50  Cal.  S77;  Bank 
of  Woodland  v.  Duncan,  117  Oal.  412,  40 
Pac  414;  Deaooa  v.  Blodget,  Ul  OaL  418, 4A 
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Fia  ICO.  Upoa  these  facta,  tbe  most  tbat 
the  plaintiff  cau  claim  on  acconnt  of  the  fiill- 
ure  of  tbe  def«idant  to  make  tbe  payments 
iB  tbe  Tlgtat  to  recover  tbe  same  and  to  bare 
tbe  amount  thereof  set  off  pro  tanto  against 
sucb  damage  as  the  defendant  baa  ataown 
from  tibe  failure  of  tbe  plaintiff  to  deliver 
water. 

[5. 6]  Ibe  only  evidence  offered  r^ardlng 
the  meanire  ot  damages  was  proof  of  the  an- 
nual rental  values  ot  the  lands  with  water 
for  Irrigation  and  of  the  rental  values  with- 
out water.  Tbe  measore  of  damages  In  audi 
cases,  where  there  has  been  total  failure  to 
deliver  watw  as  contracted  for«  "Is  the  dif- 
ference between  tbe  rental  value  of  the  land 
with  water  and  Its  mlue  without  it,  and  the 
lawful  price  of  tbe  water  should  also  be  tak- 
en Into  consideration  and  deducted."  Grow 
V.  San  Joaquin.  ISO  CaL  S14,  62  Faa  682, 
10B8;  Fallett  v.  Murphy,  131  CaL  197,  63 
Pac.  866.  nie  court  uptm  this  subject  In- 
structed the  jury  as  follows: 

"It  appears  In  the  evidence,  without  dispate, 
that  certain  waters  were  during  each  rear  sup- 
plied b;  the  plaintiff  to  the  defendants  aoder 
contracts  for  ose  upon  said  lands,  and  tbat  the 
defendants  either  used  or  had  the  opportun- 
ity to  use  the  same.  Therefore  tbe  defend- 
ants cannot  recover  on  their  cross-complaint 
upon  the  basis  of  the  difference  that  would 
have  resulted  from  an  entire  absence  of  wa- 
ter for  the  irrigation  of  said  lands,  but  only, 
if  at  all,  for  such  detriment  as  is  shown  by  th« 
evidence  to  have  actually  resulted  trom  tbe 
failure  of  the  plaintiffs  to  supply  water  in  com- 
pliance with  tbe  said  contracts." 

The  evidence  supports  the  statement  In  the 
first  aratence  of  this  quotation.  Uptm  tbat 
tbe  plaintiff  contends  tbat  Inasmuch  as  there 
were  no  Acts  proven  upon  whiidi  to  estimate 
damages,  except  the  difference  between  the 
rental  value  in  tbe  case  of  the  entire  absence 
of  water  and  such  rental  value  where  the 
full  supply  was  furnished  In  accordance  with 
the  contracts,  the  Jury  had  no  basis  upon 
which  they  could  calculate  tbe  damages,  and 
therefore  that  tbe  verdict  aUowlng  $500  to 
the  defendant  as  damages,  over  and  above  the 
(3,193.75  due  tor  tbe  annual  payments,  was 
without  support  in  the  evidence.  Upm  an 
analysis  ot  tbe  evhlenoe,  however,  we  And  it 
sufficient  to  show  that,  although  some  water 
was  delivered  and  used  each  year,  yet  that 
each  year  parts  of  defieaidant's  lands,  amount- 
ing to  600  or  600  acres  in  some  years,  were 
left  without  any  water  for  the  entire  year. 
Testimony  was  given  to  the  effect  tbat  there 
was  never  water  sufficient  to  Irrigate  more 
than  about  320  acres  of  the  1,000  acres  of  the 
defmdant's  land  which  the  plaintiff  had 
agreed  to  supply  with  water.  It  Is  true  tbat 
the  evidence  as  to  tbe  land  supplied  with  wa- 
ter was  somewhat  confusing  and  conflicting 
but  it  was  tor  the  Jury  to  resolve  the  con- 
flicts and  uncertainties  and  estimate  tbe  area 
that  was  left  without  any  supply.  If  the 
Jury  found,  as  they  might  have  done  fr«n 
the  evldeuce,  that  even  one-third  of  the 


1,000  acres  of  land  to  be  snnAled  was  left 
without  water  because  at  the  failure  of  tbe 
plaintiff  to  funlsb  It,  when  It  had  water 
available,  there  would  be  suffidut  batfs.  up- 
on tlie  measure  of  damages  given,  to  sopprat 
the  verdict 

[7]  The  plaintiff  objected  to  the  Introduc- 
tion ot  evidence  of  comparative  rental  values, 
with  and  without  water,  basing  his  objections 
on  tbe  ground  that  the  rule  of  damages  re- 
ferred to  above  hak  no  application  wbece  tbe 
water  Eop&W  la  not  entlr^  withbdd.  If 
the  evidence  showed  that  all  the  land  was 
supplied  wfth  some  water  during  a  suMan- 
tlal  part  ct  eadi  year,  this  contention  wonld 
be  meritorious.  But,  as  there  was  evidence 
from  which  the  Jury  might  have  condaded 
that  a  large  portion  of  the  land  of  the  de- 
fendant was  left  wUhout  any  water  for  each 
of  the  five  years  to  which  ttie  Jury  were  con- 
fined by  the  instmctlons  ot  the  court  In  es- 
timating the  damage  snflEered  by  her,  tbe  ev- 
idence was  properly  allowed. 

No  othw  points  are  advanced  In  suppoit 
ot  the  appeals. 

The  Judgment  and  order  are  affirmed. 

We  concur:  8L0SS,  J.;  IaA-WLOB,  J. 

In  re  GOWSJLL*S  ESTA.TB1.  (S.  F.  6S23J 
(Supreme  Court  of  California.  June  7,  1915.) 
BXECUTOaS    Ann    ADlflNIBTSATOBS  4=>ldl— 

Fauilt    Allowances  —  Disgrbtion  or 

Court. 

Wber?  a  testator  left  an  estate  valued  at 
approximately  a  million,  a  family  allowance 
fi.OOO  a  month  made  to  tbe  mdow  after  in- 
ventory cannot  be  held  an  abuse  of  the  probate 
court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent.  JMa,  H  713-723; 
I>ec.  Dig.  «=»194.1 

Department  2.  Appeal  from  Superior  Court, 
City  and  County  of  Son  Francisco ;  Tbos.  F. 
Graham,  Judge. 

In  the  matter  of  the  estate  of  Ernest  W. 
Cowell,  deceased.  Petition  by  Alice  M.  Cow- 
ell  against  Alexander  F.  Morrison  and  anoth- 
er, as  executor  and  executrix,  op[>osed  hy  S. 
H.  Cowell  and  others.  From  an  order  graut- 
Ing  plaintiff  a  family  allowance,  the  op- 
ponents appeaL  Affirmed. 

See,  also,  164  Cal.  636, 130  Paa  209. 

Mastlck  A  Partridge,  of  San  Frandsoff, 
for  appellants.  J,  F.  Shuman,  W.  L  Bro- 
beck,  and  P.  F.  Dunne,  all  ot  San  Frandsoo, 
for  respondoit 

L0BI6AN,  3.  TUs  Is  an  appeal  from  an 
order  granting  a  family  allowance  of  $1,000 
a  month  to  the  respondeit,  Alice  H.  Cowell, 
widow  of  tbe  deceased,  made  by  the  court 
after  tbe  return  ot  an  biventory  showing  the 
estate  to  be  valued  at  $072,992.44. 

The  only  point  made  on  this  aj^wal  Is  tbst 
tbe  allowance  was  excessive,  and  hence  there 


^ssPor  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Nomlwred  Digests  and  iBdens 


Digitized  by 


I 


00.) 


X27  BE  COWEIX'S  ESTATE 


809 


VBS  an  abuse  of  discretion  on  tbe  part  of 
tbe  Boperior  court  In  making  It. 

This  Is  the  second  appeal  taken  by  appel- 
IiBts  from  an  order  for  a  family  allowance 
in  favor  of  the  widow  of  deceased.  Before 
tbe  retnm  of  the  inventory  in  the  estate  the 
snpeilor  court  made  an  order  granting  a 
family  allowance  to  the  widow  of  $1,600  a 
month  from  the  date  of  the  death  of  the  tes- 
tator antil  an  inventory  In  the  estate  Edionld 
be  returned.  An  appeal  from  that  order  was 
taken  to  this  court,  one  of  the  grounds  ui^ed 
for  a  reversal  being  that  the  allowance  was 
excessive.  Elatate  of  Cowell,  164  GaL  687, 
130  Pac.  209.  We  held  on  that  appeal,  and 
aa  to  that  matter,  that  the  fixing  of  an  al- 
lowance reasonably  necessary  for  the  sup- 
port of  the  widow  out  of  the  estate  of  her 
deceased  husband  was  a  matter  largely  left 
to  tbe  discretion  of  the  judge  in  probate,  and 
tbat,  in  view  of  the  circumstances  and  con- 
dition of  this  estate  and  the  reasonable 
wants  and  necessities  of  tbe  widow  as  dis- 
cloeed  by  the  evidence  presented  in  support 
of  tbe  order,  this  court  could  not  say  that 
any  abase  of  discretion  on  the  part  of  the 
trial  court  was  shown  In  making  the  allow- 
ance It  did  and  therefore  afarmed  the  order. 

Tbe  preset  order  for  $1,000  a  month  made 
after  the  return  of  the  Inventory,  and  to  be 
paid  pending  the  settlement  of  the  estate,  is 
for  $500  less  than  the  previous  order,  l^ere 
is  practically  no  difference  between  the  evi- 
dence c^ered  and  contained  In  the  record  on 
appeal  in  the  present  case  than  was  present- 
ed In  the  fonner  one,  and  as,  In  view  of  the 
evidence  presented  on  the  former  appeal,  we 
could  not  say  that  within  the  wide  discre- 
tion given  to  the  trial  Judge  In  the  matter  of 
a  family  allowance  there  had  been  any  abuse 
of  it  in  allowing  the  widow  $1,600  a  month, 
ao  we  cannot  say  that  this  discretion  was 
abused  in  maldng  the  allowance  of  $1,000  a 
month  questioned  on  this  api>eal. 

Tbe  order  appealed  from  Is  aCBrmed. 

We  concur!  HENSHAW,  J.;  MELTIN,  J. 


la  re  COWELI/S  ESTATE.  (8.  F.  7041.) 
(Sapreme  Court  of  California.  June  7,  1815.) 

L  wuxs  «3»D03— BBQUxm  TO  EHPurrfiB— 

CoNsraucnoR. 
Where  a  testator  made  bequests  to  all  em- 
ployd  of  B  concern  in  wbicb  he  was  interested 
who  bad  been  in  its  employ  for  ten  years, 
tbe  date  to  be  as  of  January  1,  1911,  tbe  be- 
QQests  cannot,  in  view  of  the  testator  s  knowl- 
edge that  tbe  men  did  not  work  on  January 
let,  be  deemed  payable  only  on  condition  that 
tber  were  engaged  on  that  day. 

lEd.  Mote— For  other  cases,  see  WUla.  Gent. 
Due  1 1071;  Dec.  Dig.  •»a)8.1 

2.  Appeal  and  Ennoit  «s>1008— FiNDinas— 
EvinxNCE. 

In  reviewing  the  findings,  all  conflicts  In 
tbe  evidence  are  resolved  in  uvor  of  tbe  snc- 
UMfol  party. 

[Kd.  Kote.— For  other  cases,  see  Appeal  and 
r^mr^  Cent  895S-S960,  8962-396d; 


Dec  big. 


3.  Wiixs  «S9>S0S— CoNBiBnonon— EuPLOT- 

HSNT. 

A  testator  bequeathed  a  legacy  to  each 
employ^  of  a  company  who  had  been  in  ita 
service  for  ten  years,  the  date  to  be  as  of  Jan- 
uary 1,  1911.  The  company  engaged  kiln  la- 
borers, paying  them  by  the  month,  but  without 
making  any  formal  contracts  and  discharging 
them  at  its  pleasure.  A  laborer  who  bad  bern 
in  the  company's  service. for  over  ten  years  was 
paid  off  on  December  Slst  Tbs  kiln  was  not 
in  operation  <ni  January  1,  1911,  and  oiring  to 
wet  weather  was  not  operated  for  some  time 
thereafter.  When  operated  the  laborer  went 
back  to  work.  Beld,  that  be  was  entitled  to 
the  legacy;  It  appearing  that,  while  there  was 
no  formal  contract,  the  laborers  without  any 
new  orders  took  up  tbeir  old  duties  after  tbe 
end  of  each  month. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  S  1071;  Dec.  Dig.  «=a508.] 

Department  2.  Aiq>eal  from  Superior 
Court,  City  and  Conn^  ct  San  Franottco; 
Thos.  F.  Orabam,  Judge. 

In  tbe  matter  of  the  estate  of  Ernest  W. 
Cowell,  deceased.  Petition  by  F.  A.  Berio, 
as  administrator  of  the  estate  of  Frank  Tra- 
lago,  known  also  aa  Frank  T.  Traolo,  de- 
ceased, substituted  in  place  of  Us  Intestate, 
for  partial  distribution  opposed  by  S.  B. 
Cowell  and  others.  From  an  order  granting 
the  petition,  tbe  opponents  appeal.  Af- 
fitmed. 

Mastiek  St  Partridge,  of  San  Frandsco,  for 
appellants.  I.  F.  Chapman,  of  San  Francisco, 
for  vespondMit 

umiQAN,  J.  mils  la  an  annal  from  an 
order  made  In  the  abore  estate  granting  the 
application  of  Frank  Trolago  for  a  partial 
distribution. 

The  vrilt  of  aaiA  E.  W.  Cowell,  deceased, 
amcmg  other  provisions,  contained  the  follow- 
ing: 

"Fifth.  To  all  anployCs  of  the  Henry  Oowell 

Lime  &  Cement  Company  now  working  for 
said  firm  as  Santa  Cruz  and  who  have  been 
in  said  employ  for  twenty  years,  tbe  sum  of  one 
thousand  dollars  each,  and  to  all  who  have 
worked  over  ten  years,  tbe  sum  of  five  hundred 
dollars  each.  *  *  *  In  all  cases  these  dates 
are  as  of  January  1st,  1911." 

Frank  Tralago  filed  a  petition  In  said  es- 
tate for  partial  distribution  to  him  of  $1,000 
under  the  above  provision  of  the  will  of  de- 
ceased, alleging  that  he  was  an  employe  of 
the  said  company  and  worked  for  It  at  Santa 
Cruz  for  more  than  20  years  prior  to  the  1st 
day  of  January,  1911,  and  was  so  employed 
upon  said  1st  day  of  January,  1911.  Hie 
court  foufid  that  the  petitioner  was  an  em- 
ployd  and  worked  for  the  company  at  Santa 
Cruz  for  more  than  10  years  prior  to  the  1st 
day  of  January,  1911,  and  was  so  employed 
on  the  1st  day  of  January,  1911,  and  ordered 
a  distribution  to  him  of  $500  as  coming  with- 
in the  clause  of  said  will  relating  to  lO-year 
employes. 

There  is  no  question  but  that  Frank  Tra- 
lago had  worked  for  tbe  company  at  Santa 
Crus  for  more  than  10  years  prior  to  Jan- 
nary  1, 1911,  and  np  to  that  date,  point 
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made  on  this  appeal  Is  that  he  waa  not  In 
the  onployment  of  ot  working  for  the  aaUl 
company  on  January  1,  1911.  There  were 
bnt  tbree  witnesses  who  teatiSed  on  tbe  hear- 
ing, and  their  condensed  testimony  as  con- 
tained Id  the  record  Is  not  as  dear  and  defi- 
nite upon  matters  which  were  Involved  in 
and  being  considered  on  the  hearing  as  It 
might  have  been  made.  The  petitioner,  an 
unmarried  man,  testified  that  he  had  started 
to  work  for  the  company  in  1884,  quitting 
work  for  It,  as  he  stated,  "at  the  end  of  De- 
cember last  year."  As  the  hearing  In  this 
matter  was  held  In  1913,  this  reference  of 
the  witness  to  "December  last  year"  meant 
December,  1912.  Continuing,  he  testified  that 
he  worked  for  tbe  company  all  the  time  from 
1884  unUl  last  year  (1912)  with  tbe  excep- 
tion of  a  'few  years;  that  he  was  working  up 
to  the  1st  of  January,  1911,  and  was  working 
for  the  company  when  the  testator  died  in 
March,  1911.  A  fellow  workman  with  peti- 
tioner for  the  company  testified,  among  other 
things,  that  petitioner  was  working  for  the 
company  in  January,  1911,  and  ap  to  the  time 
the  witness  quit  working  for  It  In  June,  1911. 
The  only  other  witness — ^the  manager  of  the 
company — testified  to  data  from  the  time 
books  of  the  company  kept  by  its  foremen 
while  petitioner  worked  for  the  company, 
showing  he  had  worked  for  it  for  more  than 
10  years.  It  does  not  appear  plainly  in  what 
branch  of  work  the  petitioner  was  employed, 
although  it  is  fairly  inferable  from  the  tes- 
timony that  be  was  doing  kiln  work.  Fur- 
ther, the  manager  stated  that  petitioner  waa 
in  tiie  employment  of  the  company  during 
December,  1910.  bat  that  his  name  did  not 
a|H>e8r  on  the  pay  roll  of  the  company  as  be- 
ing employed  by  It  in  January,  1911;  that 
the  flrst  of  the  year  being  a  holiday  every 
man  took  a  rest;  tliat  on  tbe  Slot  of  Dec^- 
ber  every  man  was  given  his  time  up  to  then ; 
that  Tralago  was  not  Ured  any  longer ;  that 
tbe  kiln  could  not  be  worked  in.  tbe  rain; 
that  petitioner  worked  23  days  in  December, 
1911;  that  be  quit  at  that  time  and  went 
s(Hnewhere  for  a  holiday  and  did  not  return 
to  work  for  tbe  company  again,  as  tar  as  tbe 
pay  loU  Indicated,  until  February,  1911 ;  that 
tbe  company  had  no  contract  with  a  man 
employed  by  it;  that  it  employed  one  any 
day  It  wanted  and  discharged  him  any  time 
it  desired  to  do  so;  that  the  men  were  all 
paid  a  spedfled  rate  per  day  for  all  days  of 
actual  work  in  a  month  based  on  a  fixed 
amount  as  mtmtbly  wages  and  were  paid  off 
at  tbe  aid  of  every  month;  that  the  kiln  men 
lived  at  tbe  kiln  and  were  boarded  by  tbe 
company. 

£1]  Xbis  was  all  the  evidence  in  tbe  cose, 
and  the  claim  of  appeUants  is  that  It  shows 
petitioner  was  neither  working  for  nor  an 
employe  of  the  company  on  January  1, 1911, 
so  as  to  bring  blm  within  the  terms  of  the 
testamentary  clause.  It  is,  of  course,  con- 
ceded that  tbe  petitioner  was  not  actually 
working  for  the  company  on  tbe  Ist  day  of 
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January,  1811.  Under  tbe  evidence,  its  on- 
ployfis  were  not  expected  to.  nor  did  they, 
work  on  tbe  1st  day  of  the  year.  But  It  was 
obviously  not  the  intention  of  the  testator 
that  in  order  to  be  the  recipient  of  bis  boun- 
ty that  an  employ^,  In  addition  to  showing 
that  he  bad  worked  for  the  period  of  years 
required,  should  show  In  addition  that  be 
was  actually  working  on  the  1st  day  of  Jan- 
uary, 1911.  The  testator,  It  is  to  be  assumed, 
knew  ^at  by  reason  of  the  flrst  of  the  year 
being  a  holiday  the  employes  of  the  company 
would  not  be  actually  working  on  that  day. 
The  Intention  of  the  testator  was  to  reward 
such  employes  as  had  served  tbe  company  In 
whl<di  he  was  largely  Interested  for  specified 
long  periods  of  service  and  who  were  still 
with  it  on  January  1,  1911.  This  latter  re- 
quirement only  applied  to  employment  with 
tbe  company  on  that  day.  If  tbls  were  not 
80,  then  there  must  be  ascribed  to  the  testa- 
tor according  to  the  construction  claimed  by 
appellants  an  Intention  to  defeat  his  main 
purpose  of  rewarding  employes  for  long  serv- 
ice by  prescribing  in  addition  to  such  service 
that  tbey  should  be  actually  working  on  a 
day  when  he  must  have  known  by  the  custom 
of  tbe  company  and  the  character  of  the  day 
as  a  generally  observed  holiday  tbe  employes 
would  not  be  doing  so. 

[2,'S]  Nor  do  we  think  that  It  can  be  said 
under  the  evidence'  that  petitioner  was  not 
in  the  employment  of  the  company  on  the  1st 
day  of  January,  1911.  He  had  worked  np  to 
that  date  and  was  paid  off  wltb  the  other  em- 
ployee, as  it  was  its  custom  so  to  do  at  the 
end  of  every  month.  Of  course,  bis  further 
employment  ended  then  if  the  company  saw 
fit  to  so  consider  It  It  was  not  required  to 
take  him  on  again  nnless  It  wished  to  do  so. 
But  it  cannot  be  said  that  he  was  fully  dis- 
cba^ed  as  an  employe.  It  appeaxs  that  the 
custom  of  tbe  company  was  to  pay  off  tbe 
men  at  the  end  of  each  month.  This  pay-: 
ment  then  was  not  considered  by  the  com- 
pany as  a  discharge  from  employment  of 
such  employes,  nor  so  considered  by  the 
men.  The  latter  resumed  work  each  follow- 
ing month  without  any  formal  engagemoit 
by  the  company.  Their  employment  was 
treated  as  a  continuous  employment  whldi 
mere  payment  by  the  month  did  not  affect. 
It  is  true  that  the  petitioner  was  paid  oft 
with  the  other  men  on  the  last  of  December, 
1910;  but  this  transaction,  It  is  apparent, 
was  not  intended  as  a  discharge  of  the  men 
from  any  further  employment  or  connection 
with  the  work  of  tbe  company.  It  vras  mere- 
ly a  temporary  cessation  of  work  in  tbe  kilns 
on  account  of  rain  and,  as  tbe  manager  puts 
It,  petitioner  went  away  tcfr  a  boliday,  re- 
turning in  January  (as  in  tbe  conflict  of  tbe 
evidence  on  tbis  point  we  must  assume  to  be 
true),  and  reaomad  bis  work  for  the  oompsny. 
It  was  evidently  not  the  intention  of  tbe 
company  to  discharge  the  petitioner  as  one 
of  its  old  employes,  nor  ttie  intentlatt  of  tbe 
petiticaier  to  abandon  his  employmeiU  Vttb 
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It  lliere  was  stmply  a  temporary  mspen- 
Blon  of  the  partlcalar  work  of  the  company 
In  wliidi  petitioner  bad  t>een  engaged  and  a 
temporary  laylng-off  of  the  men  engaged 
therein,  Including  petitioner,  nntU  work 
ahonld  be  reamned.  While,  strictly  speaking, 
the  petitioner  was  not  In  the  employment  of 
the  company  during  the  period  from  Decem- 
ber 31,  1910,  to  some  time  In  January  fol- 
lowing— that  is,  not  actually  woiklng  for  It 
on  Jannary  1,  1911 — BtUl,  In  a  qnallfled 
sense,  we  think  he  was  In  sach  employment 
on  that  date.  His  connection  with  the  com- 
pany had  not  been  completely  seTered  by  a 
dls(diarge.  Ete  had  only  been  temporarily 
laid  ofC  awaiting  the  resumption  of  the  work 
In  which  he  had  theretofore  been  empl<xr«d 
and  ai^rently- with  the  ta<^t  nnderstanding 
that  he  should  resume  wort:  with  the  com- 
pany when  it  was  ready  to  resume  it 
The  order  atvealed  from  Is  afltrmed. 

We  concur:  HBNSHAW,  J.;  MBLVIN.  J. 


LINCOLN  COUNTY  BANK  v.  FBTTER- 
MAN.    (L.  A.  8472.) 

(Supreme  Court  of  California.   Jnn«  1915.) 

1.  PLEADino  «S3259  —  AinirnuEHT  —  SbaA 

FUAS. 

In  an  action  in  Oidifonia  by  a  foreign  cor- 
poration on  a  note  exeented  in  the  state  of 

the  corporation's  domicile  a  trial  amendment 
alleging  that  defendant  fa  Informed  and  be- 
UevM,  and  upon  sach  informatiMi  and  belief  al- 
lege!^ that  plaintiff  is  doing  basineas  in  the 
Btate  wltfaont  baving  Sled  its  articles  of  incor- 

K ration  or  designated  a  process  of  agent,  is  on 
.  (ace  a  sham  and  is  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §fi  783-792 ;  Dec.  Dig.  «=»25d.] 

2.  BlXXB    AND    NOTBS  «=a470— NOTES— Ac- 

Tiona. 

A  complaint  on  a  note  alleging  that  part 
of  the  interest  and  principal  had  been  paid, 
leaving  dne  and  owing  a  stated  sum,  snffietently 
avers  nonpayment 

[£d.  Notcb— For  other  eases,  see  Bills  and 
Notes.  Cent  Dig.  {  1462;  Dec  Dig.  ^»470.] 

3.  COHTIRUANCE  ^^30— BlQHT  TO  CONTIRD- 
ANC£— AUENDUENT  OF  PLEADIKQ. 

Code  Civ.  Proc.  i  432,  declares  that  the 
amendment  or  the  complaint,  as  amended,  must 
be  answered  within  1(7  days  or  soch  other  time 
as  the  court  may  direct  In  an  action  on  a 
note,  plaintiff  wag  at  trial  allowed  to  amend  its 
complaint  so  as  to  make  more  certain  the  al- 
legations of  nonpayment  Held,  that  tiie 
amendment  did  not  introduce  any  new  matter 
and  could  not  have  taken  defendant  by  sur- 
prise; and  hence,  as  the  statute  did  not  ab- 
•<rfutely  authorize  defendant  to  answer  anew 
upon  amendment  the  denial  of  his  motion  for 
a  continuance,  so  as  to  plead  to  the  complaint 
as  amended,  was  not  error, 

[Ed.  Note.— For  other  cases,  see  Coutinu- 
anoe.  Cent  Dig.  H  99-112;  Dec.  l>ig.  «S330.] 

4.  APPBAIr  AND  EaiOB  ^951B— RiTIKW— RkO- 
OKD. 

Where  the  canplatnt  amended,  so  as  to 
make  more  deSnite  and  certain  allegations  of 
nonpayment  of  the  note  in  suit,  the  answer  did 
not  become  functus  officio ;  and,  the  court  hav- 
ias  refused  defendant  a  continuance  to  plead 
or  to  aUow  the  filing  of  a  new  answer,  the 

^sFor  othw  cases 


one  on  which  Oie  case  was  tried  was  part  of 
the  record  and  should  on  appeal  be  incorporated 
in  the  jnc^ment  roll. 

EEd.  Note.— PcMT  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2342-2^ ;  Dec.  Dig.  <^ 
518.] 

5.  Appeal  ahd  Eebob  «=»52S— RrooKD—Au- 

THENTICATION. 

The  motion  for  new  trial,  though  printed  In 
the  transcript,  cannot  be  considered,  where  not 
authenticated  by  any  statement  or  blU  of  ex- 
ceptions. 

[eA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  2374,  2384^2388;  Dea 
Dig.  «=»628,] 

Department  2.  Appeal  from  Superior 
Court  Los  Ai^«  CouD^;  Stanley  A. 
Smith,  Judge. 

Action  by  the  Uneoln  County  Bank  against 
George  G.  Fetterman.  From  a  judgment  for 
plalntur  and  order  denying  new  trial,  defend- 
ant appeala.  Affirmed. 

F.  m  Davis  and  H.  a  Hlllsap^  both  of  Lot 
Angeles,  for  appellant.  Thomaa  A.  Sanson, 
Duke  Stone,  andiPhl^J^flal  aU  of  Los  Ange- 
les, for  respondent. 

HENSHAW,  J.  This  actton  was  btoogbt 
against  B.  J.  Pace,  J.  W.  Pace,  and  Sid  Face 
upon  their  {nunUssory  note  for  $8,600  in 
fitvor  of  defendant,  Getvge  C  Fetterman. 
The  complaint  charged  the  executlwi  of  the 
note  the  Paces  to  Fetterman  and  his  in- 
dorsement of  the  note  over  to  the  plaintiff  be- 
fore maturity.    It  pleaded: 

"l%at  demand  has  been  made  by  plaintiff 
upon  the  said  detendants  aod  each  of  them, 
for  the  payment  of  the  amount  due  upon  the 
said  promissory  note ;  that  there  has  been  paid 
plaintiff  upon  the  principal  sum  of  said  cote 
the  sum  of  Sl,S2tt.66,  and  the  interest  thereon 
hss  been  paia  up  to  and  including  the  20th  day 
of  June,  1911,  leaving  due  and  owing  thereon 
to  plaintiff  fnnn  defendants  the  sum  of  $1,> 
073^15,  with  interest  thereon  at  the  rate  of 
1  per  cent,  per  month  from  the  20th  day  of 
June,  A.  D,  1911,  until  paid,  and  which  amount 
the  said  defendants  and  each  of  them  refnae 
and  neglect  to  psv  to  plaintiff  although  oft  re* 
quested  so  to  do. 

Plaintiff  la  a  Nevada  corporation,  and  the 
note  was  executed  in  the  state  of  Nevada. 
Judgment  passed  for  plaintiff,  and  defendant 
appeals  from  that  Judgment  and  trom  the  or- 
der denying  Its  motion  for  a  new  trial. 

Under  the  answer  filed  to  this  complaint, 
the.  cause  came  on  for  trial.  At  the  time 
of  the  trial  d^endant  offered  the  following 
amendment: 

"This  defendant  is  Informed  and  believes, 
and  upon  such  information  and  belief  alleges, 
the  fact  to  be  that  plaintiff  Is  doing  business 
in  this  state,  aod  there  has  never  been  filed  in 
the  office  of  the  secretary  of  state  of  the  state 
of  California  a  designation  by  the  plaintiff  of 
some  person  residing  within  the  state  of  Cali- 
fornia upon  whom  process  Issued  by  authority 
of  or  under  any  law  of  this  state  may  be  serv- 
ed ;  and  there  has  never  been  filed  in  the  office 
of  the  secretary  of  state  of  the  state  of  Califor 
nia  a  certified  copy  of  plaintiff's  articles  of 
incorporation,  if  any  there  are,  or  of  Its  char- 
ter, if  any,  it  baa,  or  of  the  statute  or  statutes, 
or  Mgislative,  or  executive,  or  governmental  act 
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VT  acts  creating  It,  If  any  there  are,  duly  certi- 
fied by  the  secretary  of  state,  or  other  officer 
authorized  hy  the  law  of  the  juriBdicti<ai  under 
which  auch  corporatUm  la  formed,  if  formed  at 
all,  to  certify  such  copy;  and  there  has  never 
been  filed  a  certified  copy  thereof,  duly  certified 
by  the  secretary  of  this  state,  in  the  office  of 
the  county  derk  of  the  county  where  its  prin- 
cipal place  of  buBineaa  is  located,  and  also 
where  such  eorporntiou  owns  property." 

[1]  The  court  refused  defendant  leave  to 
file  thla  amendment  It  was  not  an  abuse  of 
^  discretion.  The  action  was  a  simple  action 
by  a  Nevada  corporation  upon  a  promissory 
note  executed  in  Nevada  against  a  defendant 
found  in  California.  Without  regard  to  the 
legality  of  the  prohibition  of  section  410  of 
the  Civil  Code  upon  foreign  corporatioiui 
from  maintaining  actions  In  any  of  the  courts 
of  thla  state,  it  is  sufficient  to  say  that  the 
amendment  here  offered  waa  properly  refus- 
ed. It  b«ir8  evidence  upon  its  face  tbat  It  Is 
sham.  It  Is  not  even  alleged  that  plaintiff 
was  doing  business  in  the  state  before  or  at 
the  time  of  the  commencement  of  this  action. 
The  amendment  alleges  merely  that  defend- 
ant is  informed  and  believes  tbat  plaintiff 
is  now  doing  business  in  this  state.  The  de- 
nial npcHi  Information  and  belief  that  the 
plaintiff  corporation  has  complied  with  the 
law  Is  Insufflclent  Mulcahy  v.  Buckley,  100 
CaL  484,  S5  Pac.  144;  Zany  v.  Mining  Co., 
15  Cal.  App.  293,  114  Pac.  1028. 

[2)  Upon  the  trial  of  the  case,  when  plain- 
tiff sought  to  Introduce  its  evidence,  defend- 
ant objected  upon  the  ground  that  the  com- 
plaint failed  distinctly  to  aver  nonpayment 
It  would  appear  from  the  paragraph  quoted 
that  even  under  the  very  strict  rule  adhered 
to  in  this  state  and  expressed  In  Barney  v. 
Vlgoreaux,  02  Cal.  031,  28  Pac.  678,  Ryan 
V.  Halliday,  110  Cal.  335,  42  Pac.  891.  Rich- 
ards T.  Lake  View.  115  Cal.  642,  47  Pac.  683, 
Hurley  v.  Ryan,  119  Cal.  71,  51  Pac.  20,  and 
Knox  v.  Buckman,  13©  Cal.  598,  73  Pac.  428, 
there  was  a  sufficient  pleading  of  nonpay- 
ment to  pass  a  general  demurrer. 

[3]  As  a  matter  of  precaution,  however, 
plaintiff  sought  and  obtained  leave  to  amend 
by  adding  to  his  complaint  this  language: 
"Which  amount  Is  due  and  remains  wholly 
unpaid."  Upon  the  court  granting  leave  to 
plaintiff  so  to  amend,  defendant's  counsel 
moved  the  court  for  a  continuance  that  he 
might  plead  to  this  amended  complaint,  stat- 
ing that  "he  is  not  prepared  to  plead  and 
meet  the  new  Issue  raised  at  this  time." 
The  court  denied  tbls  motion,  and  Its  action 
In  this  regard  constitutes  the  gravamen  of 
the  complaint  upon  this  appeal. 

Appellant's  complaint  In  this  matter  la 
founded  upon  bis  assertion  of  an  absolute 
right  to  plead  anew  to  the  complaint  because 
it  was  amended.  He  founds  this  right  upon 
section  432  of  the  Code  of  avU  Procedure 
and  upon  the  general  rule  as  stated  in  the 
cases  (see  French  v  Stewart,  22  Wall.  238,  22 
L.  Ed.  864)  that  an  amendment  of  a  bill 
give*  a  defendant  a  right  to  answer  as  if  be 
had  not  answered  before.    He  relies  stiU 


further  upon  our  own  dedafom.  Elder  v, 
SpinloB,  68  Cal.  294;  Morton  t.  Bartnlng,  68 
Cal.  306, 9  Pac.  146 ;  abamberlaln  r.  Loewen- 
thal,  188  CaL  CO,  70  Pac  982.  The  rale 
governing  the  right  to  plead  to  an  amoided 
complaint  is  not  as  broad  as  appellant 
wonld  have  It  Nor  yet  la  tt  so  tmiad  as  is 
implied  in  Morton  t.  Bartniuff,  sn^. 

Section  432  of  our  Code  of  Civil  Procedure, 
in  declaring  that  the  amendments,  w  the 
complaint  as  amended,  must  be  answered  by 
the  defendant  within  ten  days,  or  such  other 
time  as  the  court  may  direct,  is  hot  a  direc- 
tion to  compel  tibe  Jcdnbig  of  lasnes  witbin  a 
reasonable  ttme,  so  as  to  expedite  the  trial 
of  actions.    It  still  rests  within  the  sound 
discretion  of  the  court  as  to  whether  any 
time  shall  be  allowed  to  the  defuidant  to 
answer,  and  whettter  or  not  time  will  be  al- 
lowed will  depend  upon  the  nature  and 
diaracter  of  ttie  amradment  to  the  oomidatnt 
It  statra  the  rule  too  broadly,  therefore,  to 
say  that  bemnee  a  complaint  is  amended, 
even  in  most  trivial  and  nntmportant  par- 
ticnlars,  the  defendant  has  the  absolute  right 
to  time  and  to  the  postjionemeait  at  the  case 
to  plead  to  this  ammdment  The  nnderljing 
proposltltm  to  be  decided  npon  the  facte  of 
each  case  where  the  court  has  refused  to 
allow  time  to  the  dtfendant  or  to  allow  an 
araendmoit  is  whether  or  not  the  court's  dis- 
cretion was  abused  and  the  defendant  injured 
thereby.    In  the  present  case  all  that  the 
plaintiff  asked  leave  to  do  and  did  was  to 
make  more  qiedfle  an  all^tion  of  nonpay- 
ment of  a  promissory  note,  which  allegation  1 
was  certainly  sufficient  to  pass  a  gmeral  de- 1 
murrw.   It  coold  not  have  taken  d^endantn 
by  surprise  to  have  had  this  allegation  of  I 
nonpayment  made  more  8pe(dfl&  It  oonld  not  I 
have  introduced  any  new  dement  in  the  case  | 
which  he  was  not  prepared  to  meet  It  could  I 
not  have  necessitated  the  procurement  by  1 
blm  of  witnesses  or  evidence  whidi  slurald  I 
not  have  been  at  hand.  Defendant  was  not 
surprised.  He  does  not  here  assert  that  he 
was  surprised,  but  asserts  merely  that  be 
bad  the  right  to  time  and  to  file  a  new 
pleading.    But  to  this  roq^ondent  makes 
further  answer  that  the  Issue  of  nonpayment 
bad  been  Joined  by  the  answer  <«i  fil^  which 
answer  In  terms  pleaded  payment  This  plea 
of  payment,  coupled  with  the  allegation  of 
the  complaint,  presented  the  Issue  ct  pay- 
ment or  nonpayment,  and  cured  whatever 
defect  in  this  regard  may  have  lain  in  Uie 
complaint   This  being  so,  thai  t^,  amend- 
ment^lsed  no  new  Issue  and  presented  no 
new  proposition  whlchT^be  defendant  was 
called  upon  to  meet,  and  the  court  was  abso- 
lutely Justified  in  refusing  leave  to  the  de- 
fendant to  amend.  ^ 

[4]  But  appellant  has  not  seen  fit  to  bring 
up  his  original  answer,  standing  upon  the 
mistaken  technicality  that,  because  the 
court  allowed  the  plaintiff  to  amend  In  this 
trifling  particular,  his  answer  became  func- 
tus offido,  was  absolutely  superseded,  was 
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as  though  It  had  never  been  filed,  and  formed 
oo  part  of  the  judgment  roll.  This  appeal 
presents  propositions  of  a  narrow  and  tocbnl- 
cal  nature,  supported  bj  no  showing  or  offer 
to  show  hardship  or  injury.  It  may  well 
be  met,  therefore;  by  the  tedttnlcal,  but  emi- 
nently soand,  response  wMch  respondent 
makes,  that  the  judgment  roll  presented  by 
the  appellant  la  radically  defective  In  falling 
to  present  the  answer  vpon  which  the  case 
was  actnally  tried,  and  In  presenting  as  a 
snbstitute  an  answer  which  the  court  refused 
to  allow  the  defendant  to  flle^  The  original 
answer  was  not  Mily  not  eliminated  by  virtue 
of  the  amendment  to  the  complaint,  but  was 
the  answer  joining  the  issues  upon  which 
the  action  was  tried.  It  was  an  rasentLal 
part  of  the  judgment  roll.  Redington  t. 
Comwell,  90  CaL  60.  27  Paa  40. 

ri]  Still  further  appellant's  notloe  of  inten- 
tion to  more  for  a  new  trial  has  not  been 
authraticated  and  brought  before  this  court 
by  any  statement  or  bill  of  exceptions.  The 
mere  fact  that  It  may  have  been  printed  In 
the  tranicript  without  pnqwr  aufbenticatlon 
will  not  authorize  this  court  to  consider  It 
Pico  V.  Cohen,  78  Gal  384,  20  Pac.  708; 
Paige  T.  Boeding.  06  CaL  300,  81  Pae.  S64; 
Skinner  r.  Hwn,  IM  CaL  ^  79  Paa  597; 
Muzsy  T.  McSwm  Lumber  Co.,  IM  Cal.  686, 
98  Pac.  1062.  In  the  abswce  of  proper  au- 
th«itlcation  there  is  presented  no  record  up- 
on the  ax^wal  from  the  order  denying  the 
motion  for  a  new  trial  which  can  here  be 
properly  reviewed.  WIUow  I^nd  Co.  v. 
Ooldsdimldt,  11  OaL  App.  207,  10<  Pac  84L 

The  judgment  and  order  ajHtealed  from  are 
therefore  afflnaed. 

We  eoncnr:  UBtVIN,  3.  ;  LOBIOAN,  J. 


HOBTON  V.  BEM1LI/ARD  BBICK  00. 
(S.  F.  6420.) 

(Supreme  Court  of  California.    June  8,  1915. 
Rehearing  Denied  July  8. 1915.) 

1.  MaSTEB  and  BEBVAST  «^70  —  COHPEIf 8A- 

tion—Nbt  Pbomts  ahd  Bonds— Tuck  or 

COUFUTATION. 

Under  a  10-year  outract  entered  into  in 
December,  1006,  wbcr«by  plaintiff  became  the 
manager  of  the  defendant  company  at  a  month- 
ly salary,  and  in  additioa  was  to  receive  a  bonus 
of  S1.200  upon  tbo  yearly  profits  equaling  12  per 
cent,  of  the  defendant  company'i  Invested  capi- 
tal  and  $600  for  each  additiooaJ  1  per  cent,  prof- 
it, the  bonus,  if  any,  was  not  postponed  mtu  tbe 
end  of  10  years,  nor  bajsed  upon  a  tuU  account  of 
profits  and  losaes  at  the  end  of  such  period,  but 
was  to  be  allowed  upon  tbe  net  profits  as  as- 
certained annually,  even  though  the  contract 
was  entire  in  respect  to  the  term  of  service. 

l£d.  Note.—For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  If  82-867l>eo.  Dig.  «=a70.] 

2.  Mavteb  Airn  Sebvattt  «=»80-Nbt  Pbofits 
AND  Bonus— SuFFiciEKcr  or  Evidbnck  — 
Depbeciation. 

In  an  acticm  to  recover  a  certain  share  of 
tJie  net  profits  earned  by  defendanrin  lis  busi- 
ness tar  1907,  based  up<m  a  written  contract 
siE^pl^rfng  plaintiff  from  Decmber,  1906,  for  a 


10-year  term  at  a  monthly  salary*  and  in  addi< 
tlon  a  bonus  of  {1,200  on  profits  equaling  12 
per  cent  of  the  company's  invested  capital,  and 
$600  for  each  additional  1  per  cent  profit,  evi- 
dence heU  not  to  sbDW  that  there  was  any 
agreement  as  to  the  method  of  making  inven- 
tories^ or  any  custom  as  to  depreciating  inven- 
tories which  tbe  court  should  have  found  had 
become  a  part  of  the  amtract. 

IE6.  Note.-— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  107-127;  Deft  Dig.  «3» 
80.] 

3.  EviDKNCK  ^3S4~  Adhi^ionb  — Tbial 
Balancb. 

In  BU<^  action  certain  exhibits,  as  "Profits 
and  Loss  Sheet,**  "Sorplus  Sheet,"  "Assets  and 
Liability  Account  of  W,"  and  "Surplus  Ac- 
count" were  properly  admitted  on  the  theory 
that  they  ctmstituted  at  least  prima  facie  ad- 
misaionB  by  defendant  as  to  the  amount  of  the 

Erofits  of  Its  business  up<m  the  closhur  of  its 
Doks  for  1907. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  1432-1483;  Dec.  Dig.  «=:>354.] 

4.  MaSTBB  and  8EBVANT  «=>80— OOMPBNSA- 
TION— SUFFICIBNDT  OT  BVIDBKOB—AMOUBT 

or  Nki  Pbofttb. 

In  an  action  to  recover  a  certain  share  of 
the  net  profits  earned  by  defeodsnt  company  in 
its  business  for  a  certain  year,  based  upon  a 
written  contract  employing  plalndff  as  manai^er 
for  that  year,  evidence  held  to  sustain  finding 
that  the  net  profits  for  that  year  were  $74,- 
806.09,  being  over  18  per  cent  on  a  capital  stock 
of  540kl67. 

[Ed.  Note.— For  other  cases,  see  Master  Ad 
Servant,  Cent  Dig.  {{  107-127;  Dec.  Dig.  «s> 
80.] 

0.  Appeal  and  Bebob  4s=»105&— Conteaot  op 
EMPx.oiricBNi^AcTioN  Toa  Shabb  of  Net 
Pbofits— Evidence. 

Iq  such  action,  where  all  the  facts  were 
before  tbe  court  and  it  was  its  daty  to  decide 
t^e  issues,  the  sustaining  of  an  objection  to 
questims  to  an  expert  witness  as  to  his  opinion 
upon  tlie  correctness  of  the  statement  of  mofits^ 
was  not  prejudicial  to  the  defmdant. 

[Ed.  Notei— Fm-  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  4187-4188.  4207  i  Dea  Dig. 

6.  CONTBACTB  «='340— AOTION  FOB  SHABB  OF 

Pbofits— BvioENCB. 

In  such  actl<m,  where  the  issue  wss  as  to 
the  amount  of  iHTonts  shown  at  tbe  end  of  the 
year  1907,  evidence  as  to  the  selling  price  of  the 
company's  products  for  1008  wss  immaterial. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1096. 1781-1780788-1798, 1809, 
1811-1814,  1817,  1818;  Dee:  Dig.  «=a849.] 

Department  2.  Ai^eal  from  Superior 
Court,  Alameda  County;  William  H.  Waste, 
Jndga 

Action  by  Edward  H.  Horton  against  the 
Kemlllard  Brick  Company.  Judgment  for 
plaintiff,  motion  for  new  trial  denied, ,  and 
defendant  appeals.  Judgment  and  wder  af* 
firmed. 

Sullivan  *  SnlUvan  and  Theo  J.  Boche,  all 
of  San  Frazudaco,  for  appellant  Wright  & 
Wright  &  Stetson,  of  San  Frandaco,  fbr  re- 

PEB  OITBIAM.  Upon  consideration  of  the 
petition  for  the  hearing  of  this  cause  before 
this  court,  after  dedakm  in  the  District  Court 
of  Appeal,  this  court,  while,  well  satisfied 
with  the  soundness  of  the  reasoning  and 
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conclusions  reached  by  the  Court  of  Appeal, 
In  all  otiier  respects,  considered  one  gues- 
tion  of  sufficient  gravity  to  justify  furtber 
consideration  of  it  here.  That  guestton  was 
whether,  under  the  terms  of  the  contract  be- 
tween Horton  and  the  defendant,  the  profits 
were  to  be  the  actual  profits,  or  whettier  by 
convention  and  agreement  it  was  understood 
that  the  profits  should  be  estimated  profits. 
The  point  becomes  one  of  great  importance 
in  the  case  because  it  was  shown  tiiat,  while 
in  the  statement  estimating  the  proflta  the 
bricks  of  defendant  carried  over  into  the 
year  1008  were  appraised  at  cost,  tbey  were, 
owing  to  business  depression,  sold  for  much 
less  than  cost  in  1908.  We  are,  however,  con- 
vinced that  tile  Court  of  Appeal  was  right  in 
the  conclusion  It  reached  upon  this  question, 
and  that  under  their  contract  the  parties 
agreed  to  an  annual  estimate  of  profits  as  the 
basis  of  plaintiff's  claim  for  compensation. 
The  opinion  and  decision  of  the  District 
Court  of  Appeal  Is  therefore  adopted  as  tlie 
opinion  and  decision  of  this  court,  and  the 
Judgment  and  order  appealed  from  are  af- 
firmed. The  opinion  and  decision  is  as  fol- 
lows: 

OHIPMAN,  P.  J.  This  is  an  action  to  recov- 
er a  certain  share  of  the  net  profits  earned  by  de- 
fendant in  its  business  for  the  year  1907,  and 
is  based  upon  a  written  contract  between  plain- 
tiff and  defendant  bearing  date  December  14, 
1906.  The  essential  part  ot  this  contract  reads 
as  fiAlows:  *Tbe  pa.ttj  of  die  second  part 
agrees  to  enter  the  employment  of  tbe  first  par- 
ty and  to  continue  sucb  employment  until  the 
14th  day  of  December,  191Q,  ne  to  discharge 
such  duties  as  may  reasonably  be  required  of 
him  by  the  directors  of  first  party ;  sectmd  par- 
ty agrees  daring  tbe  said  period  to  devote  his 
ome  during  business  hours,  his  best  abilities 
and  energies  to  the  business  interests  of  the 
first  party ;  first  party  hereby  agrees  to  employ 
second  party  for  said  period  and  as  compensa- 
tion tor  sucb  services  to  be  so  rendered  first 

Etrty  promises  to  pay  to  second  jrarty  a  month- 
r  salary,  same  to  be  at  the  rate  of  three  hun- 
dred dollars  per  month,  from  date  hereot  to  the 
1st  day  of  January,  1907,  and  thereafter  at  the 
rate  of  five  hundred  dollars  per  month,  same 
to  be  paid  at  the  eai  of  each  current  month, 
first  party  further  agrees  in  addition  to  the 
monthly  salary  as  hereinbefore  specified  to  pay 
to  second  party  for  further  compensation  for 
such  services  a  bonus  upon  the  yearly  proGts, 
if  any,  of  the  business  of  the  first  party,  after 
December  Slst,  1906,  that  is  to  say,  if  com- 
mencing January  1st,  1907,  tbe  annual  net 
profits  on  the  capital  invested  in  the  business 
of  party  of  the  first  part  equals  twelve  per 
cent,  party  of  the  first  part  agrees  to  forthwith 
pay  unto  party  ot  tbe  sscooa  part  a  bonus  of 
twelve  hundred  dollars,  and  If  such  annual  prof- 
its exceed  said  twelve  per  cent.,  then  tbe  bonus 
to  be  paid  by  first  pturty  to  second  party  shall 
in  addition  to  said  twuve  hundred  dollars  be 
the  sum  of  six  hundred  dollars  for  each  addi- 
tional one  per  cent,  profit  above  said  twelve  per 
cent.  It  being  understood  and  agreed  that  as  a 
basis  for  the  estimation  of  said  profits  tbe  cap- 
ital invested  in  the  said  business  shall  be  taken 
at  the  sum  of  four  hundred  and  eight  thousand 
one  bondred  and  sixty-seven  dollars  In  accord- 
ance with  inventory  as  shown  by  the  oloeing  of 
the  books  ot  said  businsBB  Dscember  BiML 
1905." 

The  cause  was  tried  by  the  court  without  a 
jury  and  judgment  passed  for  plaintiff  for  the 
sum  of  $4,800,  with  interest  from  January  1, 


1908.  Defendant  appeals  from  the  JudgmcDt 
and  from  the  order  denylDg  its  motion  for  a 
new  trial. 

The  court  found  that,  for  the  period  commenc- 
ing January  1,  1907.  and  ending  December  31, 
1907,  "the  defendant's  annual  net  profits  on  th« 
business  transacted  during  that  period,  baaed 
on  tbe  capital  invested  in  its  said  business,  ts 
wit,  the  simi  of  S408,167,  amounted  to  the  sum 
of  $74,806.09,  being  over  18  per  cent,  upon  tbe 
amount  of  such  capiUd,"  and  by  reason  thereof 
there  became  due  plaintiff,  on  January  1,  100ft, 
the  Bom  of  S4,800  "as  a  tmnus  upon  said  yearly 
profits  for  the  year  1907,"  for  which  the  afore- 
said judgment  was  given.  It  seems  not  to  l>e 
disputed  that  plaintuTs  bonus  amounted  to  tbe 
sum  awarded  him  if  the  court  was  justified  ia 
finding  that  the  net  ^fits  of  defendant's  tHisi- 
ness  for  1007  were  cwrectly  arrived  at. 

Some  errors  are  assigned  arising  out  of  rul- 
ings of  the  court  In  receiving  and  refusing  evi- 
dence but  the  principal  errors  complained  of 
relate:  First,  to  the  construction  puced  upon 
the  contract  by  the  trial  court ;  and,  second,  ts 
the  method  adopted  In  maUng  op  the  Inven- 
tory of  defendant's  property  uyr  IWJ  and  its 
inSuence  upon  tbe  profit  and  loss  account. 

It  is  contended  by  defendant  that  "tbe  coo- 
tract  was  entire — if  profits  of  one  year  were  off- 
set by  losses  of  other  years  intervening  before 
suit  on  the  contract,  plaintiff  could  not  re- 
cover." 

As  to  the  inventory  for  1907  the  daim  is  that 
it  made  do  allowance  for  depreciation;  "that 
tbe  proven  business  custom  of  making  s^i*"*!!* 
allowance  for  depreciation  of  plant  and  aqaip- 
ment  was  the  law  oC  Borton's  contract  and  xtt^ 
ulates  his  rights." 

We  find  these  two  objections  at  tiie  thresh^ 
of  the  discussion.  It  the  trial  oourt  was  wronc 
in  disregarding  the  results  of  the  business  for 
subsequent  years  up  to  the  time  plaintiff  ceased 
to  be  employed  under  the  contract,  prejudicial 
error  is  uiown,  because  had  the  net  pn^ts  of 
1906  and  1909  been  c(Hisidered  together  with 
those  of  1907,  the  cwnbined  result  would  not 
have  warranted  the  judgment. 

Upon  the  second  proposition,  the  net  profits 
for  1907  depended  largely  upon  the  integrity  of 
the  inventory  for  that  year,  and  unless  it  was 
unassailable,  the  profit  and  loss  account  would 
lack  a  proper  or  correct  basis. 

Defendant  became  incorporated  in  December. 
1879,  tbe  boaineas  having  becm  carried  oo  pre- 
viously by  Remillard  Bros,  tlie  owners  of  four- 
fifths  of  the  stock  in  defendant  at  its  incorpora- 
tion.  lihe  capital  at  this  time,  as  shown  by 
tbe  articles,  was  $200,000,  which  bad  increas- 
ed, when  the  1905  inventory  was  taken,  to 
$408,167.  The  company  owned  considerable 
real  estate  at  different  points  where  its  brick- 
yards were  located  and  elsewhere,  some  farm- 
ing land  and  some  city  land  in  Oakland  and 
Alameda,  besides  tbe  equipment  for  three  large 
brickyards  and  their  kilna  It  was  engaged 
chiefiy  in  manufacturing  brick  and  dealt  also  in 
lime,  lister,  and  cement,  and  carried  on  some 
farming  in  a  small  way.  In  imrt  Its  operating 
proper^  consisted  of  wagons,  horses,  huues^ 
steam  propelled  schooners,  steam  engines,  and 
boilers,  electric  motors,  locomotives,  brick  molda, 
brick  machines,  steam  pumps^  dump  carts, 
kilns,  blacksmith  shops  and  equipment,  numer- 
ous tools,  railroad  tracks  and  cars,  and  many 
other  orticlea  used  in  the  business.  The  bnild- 
ings  used  were  many  and  of  considerable  toIuc. 
Without  further  enumeration  the  foregoing  will 
indicate  the  character  of  tiw  property  entering 
into  the  inventory. 

On  August  9,  1006,  an  executive  committee 
consisting  of  three  directors  was  created,  "with 
full  authority  to  have  charge  of  all  details  as 
of  the  company  business,  and  making  any  and 
all  alterations,  changes,  and  Improvements  in 
detail  as  to  the  systems  or  methods,  etc,  in 
their  judgment  desirable."  This  was  about  one 
month  after  Horton  had  entered  defendant's  em- 


Digitized  by 


Google 


OaL) 


EOBTON  T.  REMILIaAJID  BBIOK  CX>. 


S15 


SloTiaest. '  He  bad  been  chosen  as  one  of  the 
irectors  and  be,  with  Messrs.  Metcatf  and  G«- 
linas,  were  made  the  members  of  tbia  ezecutlTe 
committee.  On  December  13,  1006,  by  consent 
of  more  than  two-thirds  of  the  stockholders, 
among  tbem  Cordule  Remillard,  1,020  shares; 
Charlea  Simard,  30  shares;  J.  P.  Gelioas,  o 
shares;  E.  H.  Horton  (plaintiff),  40  shares; 
Lamoreuz  estate,  200  shares;  George  D.  Met- 
calf,  5  shnrea;  P.  H.  Simard  estate,  100  shares; 
and  Maria  Biltx,  50  shares— the  by-laws  of  the 
corporation  were  amended.  The  amendments 
provided  that  "the  board  of  directors  shalL 
when  in  their  jadgment  it  is  to  the  interest  of 
the  corporation  so  to  do,  have  power  to  enter 
into  m  contract  of  employment  with  any  o<  its 
agenta,  superintendents,  managers,  or  other  em- 
ployes, for  a  deSnite  period  not  exceeding  ten 
years,  provided  that  before  sQcb  contract  shall 
become  binding  upon  the  corporation,  it  shall 
be  ratified  at  a  aaly  conTCneo  meeting  of  the 
stockholders."  Plaintiff  was  at  this  time  a  di- 
rector. The  contract  involved  in  the  action  was 
made  11  daja  later  (December  14,  1906),  and 
was  signed  for  the  corporation  by  Geo.  D.  Met- 
calf,  president,  J.  P.  Gelinas,  secretaiT,  and 
by  E.  H.  Horton  tn  his  own  behalf.  The  va- 
lidity of  the  contract  is  not  disputed,  and  there 
is  no  cTidence  that  in  its  making  the  company 
wu  overreached  or  deceived  by  plaintiff  in  any 
way.  At  the  meeting  of  the  stockbolders  Feb- 
ruary 4,  1907,  plaintiff  was  elected  a  director 
for  the  ensuing  year,  together  with  Mrs.  Remil- 
lard, Messrs.  Metcalf,  Gelinas,  and  Simard, 
and,  at  the  meeting  of  the  directors,  held  later, 
on  that  day,  Horton  was  elected  president  and 
manager.  Plaintiff,  as  he  testified,  entered  de- 
fendant's employment  "about  July  1,  1906,  and 
continned  in  such  employment  until  April  1, 
1910."  The  minutes  of  March  18,  1910,  read: 
"Reeolved  that  for  good  cause,  the  services  of 
Mr.  Edward  H.  Horton  are  hereby  dispensed 
with."  Nettling  in  the  record  shows  the  reason 
tor  this  action.  It  appeared  that  plaintiff  made 
no  claim  for  any  bonus  until  after  he  was  dis- 
charged. Other  facts  in  the  case  will  be  noticed 
as  occasion  may  require. 

II]  Turning  now  to  the  contract  and  In  r«- 
raonse  to  appellant's  contention  first  above  stat- 
ed, it  seems  to  us  that  it  was  not  contemplated 
by  the  parties  that  Horton's  bonus,  sboQld  there 
be  any,  was  not  to  be  enjoyed  until  the  end  of 
10  years,  nor  was  it  based  upon  a  full  account- 
ing of  profits  and  losses  as  they  might  appear 
at  the  end  of  the  period  for  which  be  engaged 
his  services,  nor  at  the  termination  of  his  serv- 
ices  at  a  period  less  than  10  years.  We  have 
nothing  to  do  witin  the  cause  of  his  quitting. 
For  the  purposes  of  this  case  his  services  ter- 
minated by  mutual  consent  and,  if  not,  nothing 
appears  In  the  ncord  which  would  prevent  his 
having  his  rights  determined  under  toe  contract 
in  accordance  with  what  may  seem  reasonably 
certain  to  have  been  the  intention  of  the  parties 
in  making  it. 

.  The  omtract  provides  that  plaintiff  was  to 
receive  fSOO  salary,  "to  be  paid  at  the  end  of 
each  current  mcmth,"  and  *un  addition  to  the 
monthly  salary"  be  was  to  receive  "for  further 
compensation  for  such  services,  a  bonus  on  the 
yearly  profit;^  if  any,  of  the  business  *  *  • 
that  is  to  say,  if  commencing  January  lat, 
1907,  the  annual  net  profits  on  the  capital  in- 
vested •  •  *  equals  12  per  cent.,  party  of 
the  first  part  [defendant]  agrees  to  forthwith 

Ey  unto  party  of  the  second  part  [plaintiff]  a 
nns  of  $1^00,  and  if  snch  annual  Jiovfits  ex- 
ceed said  12  per  cent.,"  he  was  to  be  paid  an 
additional  bonus  of  $600  for  each  additional 
"ooe  per  cent  profit  above  said  12  per  cent" 
It  seems  to  us  that  if  the  parties  contemplated 
measuring  the  profits  by  the  result  shown  only 
at  the  end  of  the  10-year  period  tbey  failed  so 
to  express  their  intention.  The  language  used 
indicates  that  the  net  profits  were  to  be  ascer- 
tsined  annually  for  the  purpose  of  determitdng 
whatber  Horton  should  rectf ve  annually,  "for 


further  compensation  for  snch  services,"  the 
bonus  provided  for.  The  object  was  to  stim- 
ulnte  his  activities  by  promising  a  bonus  on  a 
certain  definite  sum  should  he  succeed  in  pro- 
ducing a  certain  definite  result  annually.  If  be 
made  the  company  earn  12  per  cent  annually 
upon  a  certain  capital  fixed  by  the  company,  he 
was  to  receive  annually  91,200,  and  for  each 
additional  one  per  ceot.  over  12  per  cent  he 
was  to  receive  $600.  The  profit  sharing  feature 
of  Horton's  contract  must  have  been  Intended 
as  an  inducement  to  him  in  esgaging  his  serv- 
ices for  10  years  and  it  hardly  seems  reasona- 
ble to  suppose  that  no  bonus  was  to  have  been 
allowed  nun  until  the  expiration  of  the  10 
years,  and  then  only  upoo  a  showing  that  he 
had  earned  as  net  profite  for  the  company  each 
year  at  least  $48,980,  or  12  per  cent,  on  a  fixed 
capital  the  earning  capacity  of  which  might,  in 
the  course  of  evenU,  greatly  diminish.  Hue  con- 
tract may  be  regarded  as  entire  in  respect  of 
the  term  of  Horton's  service  and  at  the  same 
time  reasonably  construed  to  mean  that  be 
should  be  paid  the  bonus  promised  r  at  the  end 
of  any  year  when  earned.  In  using  the  word 
"forthwith"  in  connection  with  the  payment  of 
the  bonus  when  the  annual  net  profit  equals  12 
per  cent  we  think  it  fait  to 'assume  that  the 
bonus  was  to  be  paid  whenever  in  any  year  the 
net  profits  on  the  fixed  capital  amounted  to  the 
sum  named.  N<Hr  can  it  be  reasonably  said  that 
a  contrary  construction  should  be  given  the 
contract  because  Horton  made  no  claim  for 
bonus  until  he  was  discharged.  There  is  noth- 
ing in  the  record  tending  to  show  that  this  de- 
lay in  making  his  claim  was  intended  as  gir- 
ing  a  construction  to  the  contract 

A)K>eltant  cites  certain  cases  in  support  of 
its  contention,  reliance  being  placied  particularly 
upon  Thomas  v,  Columbia  Phonograph  Co.,  14^ 
Wis.  470,  129  N.  W.  623.  624.  Reapondent 
cites  Jennery  t.  Oimstead.  90  N.  Y.  363,  as 
fully  Buppomng  his  contention. 

In  the  Wisconsin  ease  the  question  arose  up- 
on the  construction  of  a  contract  reading  as 
follows:  "May  7,  1904.  Confirming  my  per- 
sonal interview  of  this  date  with  you,  you  are 
hereby  appointed  manager  of  our  Milwaukee  of- 
fice to  take  effect  May  1,  1904,  at  a  salary  of 
S25  per  week,  with  a  commission  of  one-naif 
(%)  of  one  per  cent  (1%)  on  the  cash  receipts 
oi  your  office  from  sales,  and  ten  per  cent 
(10%)  of  the  net  profits  of  the  office  up  to  a 
total  profit  of  $2,000  per  month;  and  there- 
after on  the  basl?  of  five  per  cent  (S%)  of  such 
profits ;  the  profits  in  question  to  be  determined 
at  and  by  our  executive  office,  and  notice  there- 
of to  be  duly  sent  you  by  such  office  as  deter- 
mined by  them." 

It  appeared  that  plaintiff  entered  upon  the 
performance  of  his  services  May  1,  1904,  and 
continued  until  early  in  the  year  1908.  Each 
month  he  sent  a  report  to  the  executive  office 
of  the  cash  receipts  during  the  montb  from  sales 
at  the  Milwaukee  office,  and  received  f^m  the 
executive  office  a  statement  showing  receipts  of 
the  office,  certain  deductions  therefrom  and  the 
net  profits  for  the  montb  on  which  bis  commis- 
sion was  to  be  based.  The  conrt  held  that  "the 
true  construction  of  this  contract  is  that  the 
fiscal  period  for  computation  of  net  profits  is 
the  month,  but  that  the  real  period  to  which 
net  profits  refers  is  the  period  of  plaintiff's 
service."  Said  the  court:  "And  this  Is  the 
construction  which  the  parties  themselves  have 
put  upon  the  contract  as  shown  by  competent 
evidence  consisting  of  monthly  statements  ren- 
dered to  the  plaintiff  and  the  statement  <^  com- 
mission account  from  May  1,  1905,  to  July  31, 
1906,  also  that  of  March  B,  1907,  in  which  the 
net  profits  of  one  month  were  offset  against  the 
losses  of  other  months.  The  plaintiff  acqui- 
esced in  this  mode  of  computation."  The  opin- 
ion concludes  as  follows:  "On  the  whole  case 
there  was  no  question  to  go  to  the  jury,  no  dis- 
puted issue  of  fact,  merely  the  construction  of 
the  written  oontract  and  the  effect  of  snbse- 
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gaeot  written  BtatementB  upon  the  practic&I  in- 
terpretation given  to  it  by  the  particB.  The 
plaintiff  showed  no  right  to  recover  on  the  evi- 
dence." 

It  ia  not  poseible  to  sa;  how  far  "the  effect 
of  subsequent  written  statements  npon  the  prac- 
tical interpretation  given  it  [the  contracCl  by 
the  parties^*  influenced  the  minds  of  the  judgea 
in  their  construction  of  the  contract  Indeed, 
the  parties  themselves  having  given  a  practical 
interpretation  to  the  contract,  the  court  would 
have  been  folly  Justified  in  following  it  with- 
out  attempting  an  interpretation  of  its  own. 

The  New  York  case  was  where  defendant 
Olmstead  entered  the  service  of  the  Saratoga 
Savings  Bank  as  actuary,  August  19,  1867,  un- 
der a  contract  the  only  part  of  which  appearing 
in  the  report  was  as  follows;  "That  aa  com- 
pensation for  his  [Olmatead's]  services  in  that 
capacity  [general  actuary]  he  receive  such  sum 
or  sums  from  the  net  profits  of  the  institution, 
as  BUch  profits,  after  paying  all  incidental  ex- 
penses, may  warrant,  not  to  exceed  $1,000.00 
per  annum.^*  It  appeared  that  Olmste&d's  serv- 
ices were  terminated  about  January  14,  1873. 
The  action  was  by  the  assignee  of  the  bank 
upon  Olmstead'si  bond  against  him  and  hia 
sureties,  growing  out  of  certain  funds  drawn 
out  by  Olmstead  about  January  1,  1873,  which 
tiie  bank  claimed  was  In  excess  of  his  earnings. 
The  trial  court  found,  in  the  accounting,  that, 
on  July  1,  1869,  the  bank  had  earned  $048.43 
net  profits,  but  for  the  purpose  of  fixing  the  sum 
to  whidi  Olmstead  was  entitled,  the  court  took 
into  accoont  the  whole  period  of  five  years,  dur- 
ing which  he  was  iu  the  bank's  employment, 
not  making  annual  rests,  hut  reducing  the  prof- 
its of  one  year  by  losses  in  a  subsequent  year, 
and  this  method  of  computation  was  sought  to 
be  justified  on  the  ground  tiiat  the  contract  was 
entire  for  the  whole  period  of  service,  and  that 
nothing  became  due  to  Olmstead  until  the  ex- 
piration of  his  employment,  however  long  it 
might  continue.  This  was  held  not  to  be  a  rea- 
sonable construction  of  the  contract.  Unfortu- 
nately the  report  does  not  disclose  whether  or 
not  Olmstead  engaged  his  services  for  any  defi- 
nite period  of  time  which  makes  it  of  uncertain 
application  here.  However,  it  was  said  on  ap- 
peal: "The  natural  interpretation  of  the  trans- 
action is  that  the  bank  was  willing  to  pay  a 
salary  of  $1,000  a  year,  out  of  the  net  profits 
of  the  year,  and  Olmstead  was  willing  to  serve, 
taking  the  hazard  of  the  profits  being  sufficient 
to  pay  bis  salary.  If  profits  were  not  earned, 
he  would  get  no  compensation,  and  it  would  not 
become  a  charge  on  future  earniofn.  If  earned, 
he  was  entitled  to  be  paid,  and  the  bank  could 
not  charge  against  the  profits  of  one  year '  the 
losses  of  a  succeeding  year.  We  think  there- 
fore the  court  erred  is  not  crediting  him  with 
the  whole  profits  of  1869.  *  *  *  Nor  does 
the  fiict  that  the  defendant  Oloutead  did  not 
credit  himself  with  the  year's  profits  at  the 
time,  or  the  other  drcnmatances,  show  a  prac- 
tical construction  of  the  contract  contrary  to  its 
natural  meaning." 

Without  regard  to  the  light  which  may  be 
thrown  upon  the  question  by  these  cases,  we 
think  the  construction  given  by  the  trial  court 
to  the  contract  here  Involved  was  justified  by 
the  language  used  in  the  contract  itself,  and 
that  the  court  properly  confined  itself  to  the 
profits  for  the  year  1907, 

[2]  We  are  next  to  notice  appellant's  point 
that  the  inventory  of  1907  made  no  allowance 
for  depreciation  of  plant  and  equipment,  and 
this  although  plaintiff  had,  aa  is  claimed,  said 
that  such  depreciation  was  customary  and  would 
be  made  by  hUn.  There  was  evidence  that  be- 
fore this  contract  was  entered  into,  and  while 
plaintiff  was  in  defendant's  employment,  be 

Save  it  aa  his  opinion  that  there  should  be  made 
1  the  books  of  the  company  depreciation  of  the 
plant  and  equipment  Witness  Gelinas,  sec- 
retarr  of  the  company,  testified  to  a  conversa- 
tion M  bad  with  Horton  "shortly  after  he  be- 
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came  coonected  with  the  company.**  "Mr.  Hor- 
ton said  that  all  manufacturing  companies  al- 
lowed BO  much  for  depreciation  annually,  and 
as  near  as  I  can  remember,  I  thick  that  be  fixed 
it  at  about  10  per  cent  He  said  that  an  al- 
lowance for  depreciation  should  have  been  made 
by  the  Remillard  Brick  Company  In  the  years 
prior  to  that  Hme.  He  recommended  that  on 
his  coming  into  the  company.  He  said  that  it 
was  the  custom  of  manufacturing  companies. 
I  gathered  from  what  he  said  that  that  woald 
be  the  method  pursued  hereafter.  He  said  that 
it  was  cnatomary,  that  it  was.  generally  done 
with  manufacturing  concerns,  and  he  wanted  to 
know  why  we  had  not  done  it  prior  to  that 
time." 

Witness  Miller,  defendant's  bookkeeper,  tes- 
tified: That  Horton  became  connected  with  the 
company  in  July,  1906.  "Subsequent  to  that 
time  I  had  several  talks  with  Mr.  Horton  on 
the  subject  of  depreciation  of  the  property  and 
plant  of  the  defendant  To  the  best  of  my 
recollection  we  had  one  of  these  conversations 
in  the  latter  part  of  1906.  Mr.  Horton,  in  look- 
ing at  things,  explained  to  us  that  in  bis  buai- 
nesB  in  San  Franciaco  be  had  written  off  so 
much  for  depreciation  every  year.  •  *  •  To 
the  best  of  my  recollection  he  said  that  that 
was  what  he  proposed  to  do  with  Reqiillard 
Brick  Company's  affairs  and  with  their  plant 
To  write  off  a  certain  amount  to  'Profit  and 
Loss'  for  depreciation  every  year,  which  I  am 
pretty  sure  be  said  would  be  10  per  cent" 

Witness  Walker,  superintendent  of  brickyards 
and  sales  agent,  testified  to  conversations  he 
had  with  Horton  in  which  the  latter  ssid  that 
"the  inventory  of  1906  was  incorrect  that  it 
should  have  been  depreciated,  and  that  it  was 
the  mode  of  procedure  of  manufacturing  con- 
cerns to  depreciate  their  inventory,  and  now 
since  he  had  become  identified  with  the  com- 
pany be  proposed  to  depreciate  that  inventory 
about  10  per  cent  ontil  he  had  marked  it  off 
to  what  he  called  velvet.  •  •  ♦  The  reason 
that  be  gave  for  his  intention  to  mark  off  for 
depreciation  wsa  that  that  was  the  mode  vt 
procedure  in  all  manufacturing  business." 

The  claim  of  defendant  is  that  when  the  in- 
ventory for  1907  was  made,  not  only  was  it  the 
custom  among  manufacturing  concerns  to  de- 
preciate articles  in  their  inventories,  but  that 
Horton  had  ajcreed  so  to  make  defendant's  in- 
ventory, and  that  this  nnderstanding,  as  well 
as  the  custom,  entered  into  snd  formed  part  of 
the  contract  sued  upon.  The  trial  court  had 
Horton's  version  of  these  conversations  before  it 
and  what  be  did  in  the  matter  and  why  he  did 
it.  Horton  testified:  "Sometime  In  September, 
1006,  I  had  a  conversation  with  Mr.  Walker 
on  the  local  train  In  Oakland.  I  told  Mr.  Walk- 
er that  I  bad  been  talking  with  Mr.  Gelinas 
about  the  inventories.  I  mentioned  that  I  no- 
ticed that  each  year  for  the  past  years  the 
brickkilns  had  been  taken  at  the  same  price, 
and  that  Mr.  Gelinas  bad  said  that  Mr.  Rem- 
illard considered  that  was  all  ri^t  because  the 
kilns  were  kept  In  first-class  repair  annually, 
and  that  they  did  not  depreciate  with  age;  that 
they  were  as  good  at  that  time  as  when  they 
were  built,  and  further  than  that  Mr.  Walker 
said  that  the  kilns  were  built  at  a  time  when 
the  price  of  labor  was  very  low,  and  that  they 
would  cost  a  very  much  higher  price  to  btiita 
them  at  the  present  time,  and  therefore  Mr. 
Bemillard  thought  that  the  price  that  be  set 
upon  thjm  was  right.  Mr.  Walker  further  re- 
marked that  at  about  what  the  price  of  labor 
would  be  at  the  time  we  were  talking  that  the 
kilns  were  worth  all  that  the^  were  taken  at. 
I  said  that  the  items  of  machinery  and  many 
other  things  were  held  by  the  company  at  the 
same  price  from  year  to  year  in  the  annual  In- 
ventory. Mr.  Walker  said  that  everything  had 
been  kept  up  in  firat-cl&ss  condition,  ana  ^aC 
Mr.  Remillnrd  had  always  put  those  prices  in 
the  inventory  up  to  the  time  of  bis  aeath  be- 
cause, as  Mr.  Remillard  said,  he  considered  them 
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fair  prices,  and  tbat  the  increase  in  the  value 
of  the  real  estate  would  more  than  offset  any 
d^reciatien.  Mr,  Walker  said  that  there  was 
a  great  increase  In  the  value  of  the  real  estate. 
I  said  to  him  that  his  statements  aereed  with 
what  Mr.  Gelicas  had  told  me.  I  do  not  re- 
member of  Mr.  Walker  being  there  at  any  time 
when  I  was  writing  up  the  inventory.  I  was  a 
part  of  two  or  three  days  in  making  ap  the 
mventory  of  1907.  I  made  ap  that  mventoir 
in  my  office  and  partly  at  home  nights..  I  as- 
eisted  in  making  the  inventory  of  1906  at  Mr. 
Gelinas'  request,  and  the  prices  for  that  inven- 
tory were  obtained  from  Simard,  Gelinas,  and 
Walker,  Harry  Walker,  and  Frank  Miller.  Sim- 
ard was  general  superintendent  of  the  three 
brickyards  of  defendant.  Harry  Walker  was  a 
salesman  and  shipping  clerk  in  the  Oakland 
office,  diapatcher  of  teams,  and  bad  general 
supervisicai  over  the  stable,  t  did  not  suggeat 
the  declaration  of  the  $25,000  dividend  of  the 
corporation  under  the  resolution  of  January  21, 
1909.  I  had  a  conversation  with  Mr.  Oelinas 
with  reference  to  the  inventory  of  1906.  I  told 
him  that  there  were  certain  inventory  prices, 
particularly  the  prices  on  the  kilns,  that  had 
been  taken  at  the  same  amount  rach  year,  and 
I  asked  him  the  reason.  He  replied  by  saying 
that  they  were  built  years  ago  at  a  time  when 
labor  was  cheap;  that  tbey  had  been  kept  up 
annually  in  first-class  repair.  He  said  they 
were  as  good  to-day  as  ever ;  that  at  the  present 
time  it  would  cost  more  to  build  them  than  what 
they  were  inventoried  at  He  said  that  as  to 
other  items  tbey  had  bees  passed  upon  by  Mr. 
P.  N.  Kemillard,  and  as  everything  had  beeu 
kept  op  in  good  condition,  the  various  articles 
had  been  inventoried  for  that  reason  at  the 
price  Indicated.  He  said,  as  an  offset  to  that, 
some  of  their  properties  had  increased  largely 
in  value.  He  said  that  the  three^uarter  block 
bonnded  by  Second,  Third,  and  day  streets  in 
Oakland  increased  in  value,  which  would  more 
tiian  offset  any  depreciation  in  value  in  other 
articles.  I  said  that  I  thought  he  was  right 
That  it  was  a  family  concern  and  a  dose  corpo- 
i<ati(ni,  and  that  anch  eonrsa  was  very  often 
punmed  by  such  corporations.  He  said  that  the 
water  front  property  tbat  the  company  had  Just 
previously  purchased  was  a  good  purchase,  and 
that  it  would  be  very  valuable  in  the  course 
of  time;  that  the  company  should  have  bought 
it  years  before  when  they  could  have  bought  it 
for  a  very  low  figure  as  compared  with  the  price 
for  which  It  was  purchased.  This  was  about 
all  that  he  said  in  that  conversation." 

Further  ezplainin?  his  connectloD  wIUi  the 
1907  inventory,  speaalng  of  a  conversatitm  with 
Mr.  Qelioas,  he  testified:  "I  had  a  conversation 
with  htm  in  January,  1908,  as  to  the  invratory 
of  1007  brick.  I  told  him  that  the  brick  liad 
t>een  taken  in  the  inventory  of  1907  at  their  cost 
as  figured  out  by  Mr.  Frank  Miller.  He  said 
tbat  he  thought  Miller's  cost  was  all  right,  be- 
cause Mr.  Miller  said  that  he  bad  checked  bade 
and  proved  all  of  bis  figures  which  were  bis 
ooetM.  I  did  not  make  tbat  inventory  of  1907. 
I  did  not  help  figure  the  cost  of  to^ck  in  that 
inventory,  ana  I  was  not  present  when  Miller 
^ured  we  cost  of  brick.  In  December,  1907, 
B£r.  Gelinas  said  tbat  it  was  a  busy  time  of  the 
year,  and  asked  me  to  assist  tbem  with  some 
of  the  work.  He  asked  me  to  write  out  the 
izxT^tory  for  them."  He  further  testified  that 
he  had  a  conversation  with  Mr.  Miller  in  the 
fall  of  1006,  when  he  told  Miller  that  in  his 
bggiDess  "we  had  a  system  of  marking  off  de- 
preciation, and  that  everything  had  been  mark- 
ed off ;  tbat  some  houses  had  a  way  of  marking 
off  depredation,  aome  5  per  cent,  others  10  per 
cenUt  others  15  per  cent."  He  explained 
that  he  found,  in  looking  over  the  books,  "that 
the  manner  in  which  they  had  been  kept  would 
not  permit  the  profits  to  be  shown  on  an  in- 
df  Tidbal  artlde,  aucB  as  cement,  lime,  plaster, 
and  other  Items,  that  I  thought  th^  should  be 


I  segregated  so  that  the  hooka  would  show  as  to 
whether  we  were  making  or  losing  money  on 
tltose  articles.  *  *  *  I  told  them  we  could 
deal  with  the  subject  of  bride  and  other  articles 
in  the  same  manner."  He  made  similar  sagges- 
tious  as  to  keeping  the  coet  of  making  green 
bricks,  the  cost  of  horning  the  bricks,  and  de- 
livering them  to  the  cars,  also  a  separate  ac- 
count with  the  boarding  house,  another  for  the 
stable,  and  another  for  the  real  estate.  0%e 
reform  suggested  by  Horton  In  these  particulars 
was  carried  out  in  making  up  the  1907  inven- 
tory, but  while  some  articles  were  either  de- 
pr^ated  or  no  valae'at  all  carried  out,  other 
Items,  as  tbey  appeared  in  the  1906  inventory, 
were  carried  into '  the  1907  inventory  without 
change,  following  what  had  been  the  method 
pursued  by  the  company  in  previous  yeara— 
the  method  adopted  in  maUi^  np  the  1006  In- 
ventory which  was  taken  as  fixing  the  capital  on 
wbich  Horton  was  to  earn  h^  bonus. 

We  think  the  evidence  was  such  as  left  the 
trial  court  at  liberty  to  reject  the  claim  of  de* 
fendant  that  there  was  any  agreement  hetweca 
plaintiff  and  defendant  as  to  the  method  to  be 
pursued  in  making  inventories.  Nor  was  there 
evidence  of  a  custom)  as  to  depreciating  inven* 
tories  from  which  the  court  as  matter  of  law 
abould  have  found  had  become  a  part  of  the 
contract  There  was  testimony  of  expert  ac- 
countants to  the  effect  that  many  large  and 
important  manufacturing  concerns  in  this  and 
other  countries  very  generally  depredate  their 
inventories  annaally,  the  ratio  depending  upon 
the  character  of  the  business  and  of  the  articles 
inventoried,  but  not  always  the  same  ratio  by 
concerns  carrying  on  similar  business.  In  some 
cases  the  deprec&tion  is  made  upon  individual 
articles,  the  ratio  necessarily  varying  as  the 
character  of  the  artide  varies  in  its  tenacity, 
its  actual  value,  or  as  to  its  continued  useful- 
ness. In  other  cases  the  companies  make  a  cer- 
tain horizontal  depreciation  on  the  entire  in- 
ventory. Appellant  has,  with  much  industry, 
brought  together  in  its  brief  tiie  opinions  of 
many  authors  on  this  subject  But  we  find  It 
hopeless  to  deduce  any  fixed,  unchanging  rule 
of  depreciation  by  consulting  these  writers 
on  accounting.  Prof.  Hatfield,  of  the  chair  <^ 
accounting,  University  of  Caliiomia,  in  his  re- 
cent work  on  Modern  Accounting,  differing  with 
some  other  writers,  very  sensibly,  we  think,  says 
that  the  value  of  property  must  be  the  value 
to  the  owner  of  a  going  concern.  We  quote,  at 
page  80,  his  remarks  upon  revaluations:  "Shall 
they  be  put  down  at  the  original  acquisition 
price  or  at  some  other  valuation?  If  at  some 
other  value,  shall  it  be  the  current  market  price, 
the  present  value  to  the  concern,  or  the  price 
they  would  bring  in  liquidation?  The  general 
prindple,  which,  with  various  applications,  Is 
now  universally  accepted,  is:  The  inventory 
should  be  on  the  basis  of  the  value  of  the  assets 
to  the  present  holder  as  a  going  concern.  The 

Kroner  value  Is  that  which  they  have  to  the 
olding  concern,  and  not  that  which  they  might 
have  to  other  persons,  whether  these  persons 
are  ordinary  customers,  or  those  who  might  hid 
the  assets  at  a  liguidatiou  sale."  At  page 
134  the  author  says:  "Where  the  courts  pre- 
scribe depreciation  they  have  generally  allowed 
the  basis  and,  indeed,  the  period  to  be  left  to 
the  discretion  of  the  company's  authorities."  It 
is  not  possible  to  formulate  a  universal  rule  of 
depreciation  which  must,  as  matter  of  law,  be 
followed  by  the  courts.  Companies  have  the 
right  to  establish  their  own  method  of  arriving 
at  their  profits.  One  of  the  expert  witnesses 
testified  that  where  depreciation  is  charged 
against  equipment  at  the  end  of  the  year,  it  "is 
part  of  the  manufacturing  and  becomes  absorbed 
in  the  cost  of  the  artlde  iwoduced ;  it  Is  a 
part  of  the  cost  of  production,  in  other  words, 
it  Is  added  to  the  cost  value  of  the  article  pro- 
ducedt  added  in  the  inventoi;  to  the  coat  value 
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of  the  article."  This  iUiutrates  how  widely 
ayBtema  differ  in  making  iaventories. 

There  is  not  Bufficieot  evidence  that  the  par- 
tiea  contracted  with  reference  to  the  cuetom 
contended  for  by  defendant.  On  the  contrary, 
the  inference  would  seem  to  be  justified  that  if 
they  bad  any  cuetom  in  mind,  it  waa  tliat  of 
the  company  itself,  pursued  about  30  ywB  with- 
out variation.  Xhis  disputed  inventory  of  1907 
was  the  basis  for  the  profit  and  loss  account  for 
that  year.  It  was  well  known  to  the  directors, 
and  it  cannot  be  doubted  that  the  executive 
committee  knew  all  about  it.  The  results  were 
carried  forward  into  the  inventories  and  profit 
and  loBs  accounts  for  succeeding  years,  and 
tiim  is  no  evidence  of  any  objection  having 
been  made  by  the  directors  or  the  executive 
committee  or  the  finance  committee  to  the 
correctness  of  these  accounts,  and  none  at  all 
until  the  question  aroee  in  this  action.  The 
integrity  of  the  1907  inventory  is  not  to  be  dis- 
credited solely  on  the  ground  that  plaintiff 
was  president  and'  manager,  and  on  a  suspicion 
that  be  took  advant^e  of  his  office  to  impose 
upon  the  company.  Fraud  or  bad  faith,  or  un- 
duly inflating  the  inventory,  op  of  having  amend- 
ed the  by-laws  permitting  a  10-year  contract, 
cannot  be  imputed  to  him  without  some  evidence 
<]£  it,  and  there  is  none.  Besides,  it  is  not  to 
be  overlooked  tiiat  the  governing  power  of  the 
corporation  resided  in  the  directors,  and  ulti- 
mate responsibilty  was  upon  them.  There  was 
an  executive  committee  charged  with  the  duty 
of  making  "alterations,  changes,  and  improve- 
ment in  detail  as  to  the  systems  or  methods" 
to  be  adopted  in  conducting  the  business,  and 
no  change  was  recommended  bv  this  committee. 
The  fact  that  the  capital  on  which  Horton  was 
to  earn  his  bonus  was  determined  by  the  1905 
inventory,  prepared  in  this  previously  adopted 
way,  subsequently  followed,  would  seem  to  indi- 
cate that  the  company  was  content  to  abide 
by  the  old  way  of  maaing  inventories.  These 
inventories  contained  many  important  items 
which  would  have  disappeared  long  before  had 
the  depreciation  method  contended  for  been 
adopted.  The  kilns  inventoried  in  1906  and 
UK)7  at  the  same  value  (one  at  $15,000,  one 
at  $1S,000  and  two  at  $20,000  each)  would  not 
have  appeared  at  all  as  assets  had  they  been 
depreciated  annually  even  5  per  cent  in 
previous  years ;  and  so  of  many  other  expensive 
parts  of  the  equipment 

The  reason  for  this  course,  given  by  the  com- 
pany's officers,  that  there  had  been  a  large  in- 
crease in  the  value  of  the  real  estate  owned  by 
the  company,  which/  had  not  been  carried  into 
the  inventories,  thus  offsetting  any  apparent 
depreciation  of  the  equipment,  is  by  no  means 
□nsonnd.  Then,  too,  It  was  shown  that  many 
perishable  things  were  replaced  and  their  cost 
charged  to  expense  account— for  example,  brick 
molds,  it  was  testified,  wore  out  in  a  season  and 
were  replaced  yearly.  A  large  number  o£  b(»«es 
was  uaed  for  teaming  purposes,  but  the  required 
nmnlwr  was  kept  fuU  by  purchase.  So  of  many 
things  which  might  be  mentioned.  The  truth  is 
that  the  rule  of  depreciation  is  largely  theoreti- 
cal, and  is  adopted  by  merchants  and  manufac- 
turers as  a  protection  against  being  deceived 
as  to  their  assets,  and  in  effect  amounts  often 
to  accumulating  what  might  not  inaptly  be  call- 
ed a  surplus,  if  not  in  money,  still  in  money 
value.  As  an  illustration,  we  have  these  brick- 
kilns. Tliey  passed  into  the  Inventories  un- 
changed in  Talue,  and  were  proven  to  be  as 
good  as  new  and  to  have  an  actual  value  of 
something  like  $76,000,  and  yet  had  the  inven- 
tories bvsa  depreciated  from  the  time  they  were 
buUt,  they  would  have  stood  on  the  books  at 
II  long  before  1905.  Had  all  the  items  of 
equipment  been  similarly  treated,  the  books 
would  have  shown  but  few  assets  except  the 
land,  the  outstanding  accounts,  brick  on  hand, 
and  cash,  and  yet  the  company  would  have  a  com- 
pletely equinped  and  operating  plant  worth  mAnj 
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thousands  of  dollars.  The  rule  ct  depred^- 
ing  inventories,  no  doubt,  has  its  advantages, 
and  the  wisdom  in  following  it  is  not  to  be 
questioned.  It  is  very  comfortable  for  a  manu- 
facturer to  know  that  he  has,  by  his  earnings, 
been  able  to  keep  his  plant  running  tor  10  years 
and,  while  he  has  depreciated  ms  equipment 
annually  10  per  cent,  and  until  it  stands  on 
his  books  at  $1,  he  baa  made  the  plant  earn 
enough  to  give  him  dividends  equal  to  his  origi- 
nal capital  invested,  pay  the  cost  of  running, 
repairiSi  and  replacements  and  have  remaiping 
aa  active  factory.  This  would  be  what  Hortim 
said  was  "getting  on  velvet"  hut  we  cannot  see 
that  his  contract  required  of  him  any  such  ac- 
complishment, or  that  he  promised  to  achieve  it. 
It  would  seem  altogether  unreasraiable  for  the 
court  now  to  say  tiut  Horton  ought  to  have  in- 
stituted a  new  system  of  accounting,  not  contem- 
plated by  the  parties — a  system  wluch  if  enforc- 
ed in  this  action  would  deprive  him  of  any  bonus, 
and  which  would  violate  the  principle  upon  which 
the  basia  of  the  company's  capital  rested.  In 
short  the  court  is  asked  to  hold  that  for  the 
purpose  of  this  case  the  alleged  unscientific 
method  of  fixing  the  values  found  in  the  1905 
inventory  shall  stand  unchanged  as  the  measure 
of  defendant's  capital,  but  in  ascertaining  prof- 
its for  1907  a  radically  different  method  of  fix- 
ing values  must  be  adopted.  Obviously,  in  all 
fairness,  if  we  are  arbitrarily  to  depreciate  the 
inventory  of  1907,  wa  should  go  ba(±  and  read- 
just the  capital  by  treating  the  inventory  of 
190S  in  the  same  manner.  We  can  do  neither, 
in  our  opinion,  without  violating  the  contract 

We  come  now  to  consider  some  of  the  specific 
objections  to  the  inventory  of  1907,  and  to  no- 
tice how  and  by  whom  it  was  prepared.  We 
cannot  hope  to  consider  all  the  items  entering 
into  this  inventory  of  more  than  100  exhibits. 

[3]  There  were  certein  exhibits  introduced  by 
plaintiff,  being  respectively,  "Profit  and  Loss 
Sheet"  "Surplus  Sheet"  '^Assete  and  Liability 
Account  of  '07,"  and  "Surplus  Account/'  which 
showed  the  profits  for  1907  to  be  $75,786.66. 
The  trial  court  rightly,  aa  we  thinL  admitted 
these  exliibits  (which  showed  the  pronto  as  just 
stated)  on  tiie  theory  that  they  constituted  at 
least  prima  facie  adtnissicms  by  defendant  of  the 
profits  of  ite  business  upon  ue  doaing  of  the 
books  December  81,  1907. 

[4]  Plaintiff's  contention,  as  to  depreciation, 
is  "that  the  annual  statement  of  ita  bosinesa 
condition  December  31,  1907,  made  by  defend- 
ant and  acted  upon  by  It  must  atand,  except  in 
those  particulars  in  which  it  has  been  shown 
to  be  in  error  Iv  defendant's  evidence."  At  a 
meeting  of  the  directors,  held  February  S,  1908, 
all  present— 

"The  secretary  submitted  the  regular  annual 
statement  of  the  resources  and  HabiUtiea  of  the 
company,  which  report,  summarized,  shows  net 
resiuta  as  follows: 

Total  assets,  Dae.  n.  IMTT  WIJIU  » 

Total  llsUUtlM   m.m  tt 


Nat  profit  for  year  1907  t  75,7M  W 

"Attest:  J.  B.  Oeltnas,  Secretary." 
Plaintiff  Introduced  the  inventory  of  1907 
and  some  further  exhibits  of  the  proceedings  pf 
the  directors  and  stockholders  found  in  the 
minutes  and  rested.  The  court  opened  the  door 
to  defendant  to  dispute  the .  correctness  of  this 
inventory,  and  It  is  with  defendant's  objection 
and  evidence  in  support  therwtf  we  are  next  to 
deal. 

Defendant  introduced  witnesses  who  testified 
to  what  in  tbeir  opinion  should  be  the  deprecia- 
tion On  certain  named  kinds  of  property.  With 
the  exception  witness  Smith  and  witnctss 
Walker,  the  other  witnesses  had  no  personal 
knowledge  of  the  property.  They  simply  testified 
to  what  the  ratio  of  depreciation  should  be  on  tbe 
property  found  in  the  inventory.  Smith  visited 
the  plant  in  January,  1911,  and,  judging  from 
ita  diaracter  and  then  awearaace,  he  nad  a 
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ratio  of  ditendcticm  for  190T  on  tht  bolMlngB 
aod  some  of  the  maefainerr.  Walker  va«  in  de- 
fendant'a  anqtlc^meiit,  and  bia  teatimony  relat- 
«d  to  a  nombw  «t  artides,  aoma  ha  tfaoaclit 
wortbkaa,  but  none  of  tbem  of  moch  Talae. 
Tbe3«  witQcBsea  thus  testified  as  to  wagons 
and  harness,  machinerr,  boilers,  and  other  tmnga 
ot  that  character  in  brickyards,  the  schooners 
Iterated  in  ihvpiiw  bricu,  brick  machinery, 
boilers^  engines,  and  other  equipment,  also  as 
to  the  worth] eam ess  and  worn-out  character  ot 
clay  dumps,  molds  and  some  other  articles  in 
defendant's  three  brickyards,  which  were  lo- 
cated at  Pleasanton,  Son  Jose  and  Green  Brae. 

Witness  Barber,  an  expert  accoontant,  "re- 
lying on  the  testimony  of  these  several  witness- 
es, and  not  on  any  arbitrary  anaoal  rate  or  per- 
centage of  depreciation  fixed  by  himself,  as 
stated  in  defendant's  opening  bri^,  "prepared 
Defendant's  Exhibit  N,  showing  the  depreda- 
tion which  should  be  made  at  these  several 
yards  and  in  equipment  other  than  monufactur- 
uv— these  latter  meloding  borses,  hamesa,  and 
wagons,  the  schooners,  a  Hoy  cutter  and  electric 
motor.  This  exUhit  N  bears  the  following  cap- 
tion: "Estimated  depredation  and  obsolescence 
on  eqaipment,  etc,  used  in  connection  with 
mauuiacturlne,  based  on  inventory  of  December 
81,  1906."  The  witness  took  the  1906  inven- 
tory and  placed  the  then  invoitory  value  of  the 
property  in  the  first  column*  in  the  second  the 
per  cent  of  depreciation,  and  in  the  tfairdi  the 
amonnt.  The  plan  <tf  this  exhibit  was  to  ascer- 
tain the  value  of  an  item  in  the  1906  inventory, 
depredate  it  as  the  witnesses  had  testified  it 
should  be,  and  then  depreciate  the  same  item  in 
the  1907  inventory  to  make  it  conform  to  his 
role  of  depreciation.  The  exhibit  diows  that 
the  witness  wrote  off  values  at  rates  from  5  to 
20  per  cent    Summed  up  the  eodliMt  shows; 

San  Jose  yard  depreciation   f  4,067  SI 

Pleasantoa  Tard  depreciation   5,772  86 

Oreenbrae  yard  depreclatiOD   8,fTS  71 

ninipment  other  than  mansfBCturlng  at 

TarlouB  yards   1.7^7  80 


Tout   tl«.«61  87 

Oatbuildinn  and  improvements  he  wrote  off 
6  per  cent  The  kilns  were  depreciated  10  per 
cent  and  meet  of  the  remaining  items  in  about 

aual  numbers  were  depredated  10  per  cent  and 
'  per  cent   He  next  wrote  off: 

For  clay  taken  from  the  land  |  4,304  BG 

For  rebatee  on  aalea  ot  brtcks  in  IA07   432  00 

An  Item  relaUng  to  1906  buslneas  Improp- 
erly credited  to  1»7  business   S33  05 

X^nrcliaM  of  Ume  in  1907  not  entered  until 

IMS    420  00 

Two  other  almllar  ttama   99  20 

AooounU  of  1907  not  collected   2,238  00 

Difference  In  certain  1907  brick  wben  rai- 
ned at  1806  rates   8,231  S 

Btrror  In  misplacing  a  dedmal  In  this 
brick  Item   1,390  49 


ToUl   ,  112,448  M 

Td  tbasa  erron  add  depreciation   18,861  87 


Qlwm  total  to  be  deducted  from  ap- 
parent nrplus   ;29,600  81 

These  ^res  reduce  the  profits  below  $48^, 
which  had  to  be  earned  before  any  bonvs  was 
allowed. - 

Of  plalntifTs  connection  with  the  making  of 
this  linrentoiT  we  have  already  given  some  of  the 
testimony.    It  was  the  work  of  Getinas,  Miller, 
Walker,  Simard,  and  Revolta,  all  in  rewonsiblel 
positions  with  the  company,  some  of  them  stock-  ; 
holders,  assisted  by  Horton,  as  explained  by 
him.    Horton  was  examined  at  great  length ; 
his  attention  being  directed  to  the  inventory, ! 
item  after  item.   His  testimony  shows  that  the , 
handwriting  was  by  different  of  these  peraons 
and  someomes  by  himself ;    that  the  values ; 
were  given  by  the  persons  apparently  best  in-| 
fonaed  an  to  Um  item,  aometiiaes  by  vatt  «om» 


times  by  two  or  more,  and  sometimss  by  GeUnas 

or  another  in  consultation  with  Horton.  As 
heretofore  stated,  the  evidence  was  that  some 
Mticlea  were  depreciated  to  accord  with  their 
value,  bnt  some  also  were  set  down  at  the  value 
shown  in  the  1906  inventory.  We  do  not,  how- 
ever, attach  significance  to  these  details  further 
than  that  the  evidence  shows  that  the  inven- 
tory was  mainly  the  work  of  trusted  employds 
of  the  company  who  had  been  long  in  its  servwe, 
and  who  were  not  only  familar  with  the  prop- 
erty and  its  value,  but  were  also  ^miliar  with 
the  method  adopted  and  practiced  by  the  com- 
pany for  many  yeanj  in  making  its  annual  in- 
ventories. We  do  not  feel  disptwed  tf>  add  much 
to  what  has  already  been  said  with  respect  to 
the  contention  that  the  trial  court  erred  in  not 
following  defendant's  proposed  rule  of  depreda- 
tion. The  evidence  shows  that  the  inventories 
had  been  taken  upon  a  physical  appraisement 
of  the  properties  rather  than  by  a  horisontal  de- 
preciation method.  As  illustrating  what  was 
done,  the  inventory  of  the  Oakland  stable  ac- 
count, consisting  of  horses,  wagons,  harness, 
etc.,  may  be  ^ven.  The  inventory  of  '1907 
shows  a  depreciation  of  $1,175  as  against  the 
value  of  1906. 

There  is  a  fundamental  error,  it  seems  to  ns, 
in  the  basis  ct  expert  Barber's  schedules.  He 
proceeded  on  the  assumption  that  the  inv^itoiy 
of  1906  was  a  correct  starting  point  from  which 
to  develop  liis  method  and  ascertain  values.  The 
reason  given  by  him  was  as  follows:  "I  used  the 
invoitory  of  1906  as  a  basis  of  the  vnluation 
for  the  reason  that  the  property  pnrchased  dur- 
ing 1907  might  have  been  purchased  so  near 
the  end  of  the  year  aa  not  to  be  properly  con- 
sidered as  having  depreciated  at  all  daring  that 
year."  This  is  not  satisfactory.  A  very  largo 
per  cent  of  the  property  bad  been  in  nae  many 
years,  and,  aa  we  have  pointed  out,  should,  on 
Barber's  theory,  long  before  have  been  written 
off.  For  example,  he  took  the  kUna  at  the 
valuation  ot  1906,  whereas  they  had  been  in 
use  more  than  20  years.  Most  if  not  all  the 
real  estate  was  purchased  prior  to  1906,  and  it 
amonnted  to  more  than  one-third  of  the  entire 
values.  Obviously,  if  his  method  should  be  ap- 
plied in  making  the  1907  inventory,  he  should 
have  started  with  one  framed  in  accordance 
with  his  method,  inasmuch  as  he  was  dealing 
with  plaintiff  and  his  rights  under  the  contract, 
and  not  alone  with,  the  company's  rights.  It 
might  not  have  mattered,  if  only  the  defendant 
was  concerned,  where  and  when  he  found  his 
basis  to  work  from ;  although,  it  seems  to  us,  it 
would  have  been  but  fair  to  the  company,  in 
starting  a  new  system,  either  consistently  to 
keep  in  mind  the  old  method,  or  to  befpn  with 
a  physical  appraisement  of  all  assets.  We  have 
already  seen  that  to  apply  Bari>er's  method  to 
the  past  years  of  defendnnVa  business  the  capi- 
tal of  $408,167,  oa  which  Horton  was  to  earn 
12  per  cent  net  profits,  before  sharing,  in  any 
surplus,  would  have  been  reduced  far  below  the 
original  capita]  with  which  the  corporation 
started.  Our  conclusion,  as  to  die  schedule  ot 
depreciations  prepared  by  Bartter,  is  that  It 
should  be  disregarded. 

Turning  now  to  the  schedule  of  miacellaneous 
it«ns  charged  off,  amoontios  to  $1^448.94,  let 
us  discover  whether  there  is  merit  in  the  claim. 
One  of  the  large  items  of  this  schedule  was 
$4,804.56  for  day  used.  Barber  testified:  "The 
manner  in  which  the  entry  was  bandied  was 
such  as  to  make  its  effect  sero,  the  debit  can- 
celing any  effect.  I  mean  the  credit  canceling 
the  effect  of  the  debit"  He  testified,  howevM'. 
that  "there  was  nty  reduction  made  at  tiie  end 
of  the  year  in  the  value  of  the  real  estate," 
from  which  he  concloded  that  there  must  be  a 
depreciation  made  to  the  amount  he  finds  the 
clay  was  worth.  The  answer  to  this  is  that  the 
company  bad  not  in  previous  years,  depreciated 
the  real  estate  on  this  account  and  in  1907  the 
old  method  of  valuing  the  real  estate  persiated. 
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The  method  adopted  b7  the  companr  applied 
alike  to  all  its  property.  Furthermore,  the  ex- 
pense account  was  Durdened  witit  the  taxes  and 
other  expenses  attending  not  only  the  land  pro- 
duciog  clay,  hot  all  the  real  estate  and  its 
improTementB  in  addition  to  such  land,  and 
there  was  a  «;ood  deal  of  it  It  was  shown  that 
the  real  estate  bad  increased  in  value.  These 
considerations  would  seem  to  aocount  sati^ac- 
torily  for  the  defendant's  adhering  to  tlie  values 
given  in  former  inventories. 

The  items,  rebates  on  goods  sold,  $432,  rail- 
road rebates.  $333.0S,  lime  purchased  in  1907 
cbarged  in  1008  at  $420,  and  other  similar 
items,  S99.20.  were,  as  we  tinderstand  plaintiff's 
reply  brief,  conceded  as  proper  corrections. 
<M  these  purchases  in  1907  ($519.20)  Barber 
testified:  There  was  a  much  larger  amount  of 
boainess  charged  in  1907  so  as  it  more  than 
offset  this  amoant.  I  did  not  go  modi  farther 
into  it" 

Of  the  item,  $2,238,  uncollected  personal  ac- 
counts. Barber  testified:  *'A  portion  of  that 
should  have  been  used  in  reducing  the  profit 
account  for  1907,  and  my  iigures  show  the 
amount  that  should  be  so  charged."  Miller, 
defendant's  bookkeeper,  testified:  "I  will  say 
that  giving  credit  to  the  1907  account  for  the 
amount  originated  prior  to  1907  and  charged 
off  during  1907,  it  would  ^ow  a  net  balance 
of  $458.98  Chat  should  still  be  absorbed  in  1007. 
That  sum  should  be  charged  off*'— not,  as  we 
read  Barber's  schedule,  $2,238. 

^e  remaining  item  is  $2,261.67,  to  which  is 
added  error  in  the  account  $1,390.49,  making 
overvaluation  ot  brick  in  1907  inventory  as 
compared  with  prices  used  in  1906  inventory, 
aa  we  understand  the  claim,  the  sum  of  $4,- 
686.51.  Barber's  attention  was  called  to  this 
item  on  crees-examinatioD,  and  he  corrected  his 
testimony  in  chief  as  follows:  "I  omitted  to  fig- 
are  in  some  Oakland  brick;  taking  this  error, 
which  amounted  to  $1,354.86,  into  conaldera- 
tloD,  the  correct  difference  would  be  $3,231.37 ; 
that  is  to  say,  the  brick  in  the  1907  inventory 
figured  at  the  1906  inventory  prices  would 
amount  to  $3,281.67  less  than  the  figures  ap- 
pearing in  the  1907  inventory,  that  is  after 
taking  into  conrideration  the  $1,354.86  error 
in  that  inventory,  that  la  tm  the  basis  of  figur- 
ing all  the  brick  in  the- inventory."  We  can  see 
no  reason  why  the  brick  dioald  have  bees 
valued,  in  Decaober,  1007,  the  same  as  In  De- 
cember, 1906,  unless  all  the  surrounding  condi- 
tions were  Uie  same,  whiph  does  not  appear  to 
have  been  the  case.  Horton  testified  that  the 
market  price  of  hard-burned  brick  at  San  Fran- 
cisco and  Oakland  at  the  end  of  1007  wag  '■$10 
per  thousand,  ex  cars  or  dock,  delivery  to  be 
upon  freight  cars  or  dock,  at  the  expense  of 
the  parties  sold  to."  Hard  brick  were  inven- 
toried 1907  at  $6  per  M  at  the  Pleasanton  yard  ; 
at  the  San  Jose  yard,  $6,178  per  M,  and  at  the 
Greeubrae  yard,  $6,385  per  M.  The  average 
price  at  the  three  places  combined  was  $6J8 
per  M. 

We  have  already  quoted  Horton's  testimony 
in  which  he  stated  "that  the  brick  had  been 
taken  in  the  inventory  of  1907  at  their  cost  as 
figured  out  by  Mr.  Frank  Miller.  •  •  •  Mill- 
er said  that  he  had  che(^ed  back  and  forward 
all  hia  figures  whicti  were  his  costs."  Hwton 
testified:  "I  did  not  help  figure  the  cost  of 
brick  in  that  inventory,  and  1  was  not  present 
when  Miller  figured  the  cost  of  brick."  Barber 
ascertained  from  the  books  the  total  cost  of 
burned  hridt  to  be  $68,014.53  and  the  number 
on  hand  at  doae  of  1007  to  be  10,200,000,  an 
average  per  M  of  $6.17,  within  less  than  one- 
tenth  of  a  cent  of  the  average  inventory  value. 

Barber  figured  the  green  brick,  10,715,000, 
coat,  $34,435.36.  Of  these  nearly  one-half  were 
inventoried  at  $2,728  per  M,  over  (»e-tbird  at 
$3,377  per  M,  nearly  one-fifth  at  $4,146,  an 
average  but  little  more  than  Barber  figured  the 
oosb 


We  do  not  think  tbat  the  contention  of  over- 
valuation of  the  brick  is  sustained  by  the  evi- 
dence. They  were  inventoried  by  defendant's 
iwokkeepar  at  cost  and  we  have  shown  that 
his  estimate  is  so  near  that  of  Barber's  as  to 
make  the  differ«ice  negligible. 

Without  going  further  into  these  accounts,  we 
think  it  satisfactorily  appears  that  when  de- 
fendant Is  allowed  the  ccsreetioas  or  mistakes 
shown  in  its  favor,  whidi  were  sustained  by 
the  evidence,  and  some  mistakes  ooncededly  in 
plaintiff's  favor,  the  corrected  profit  is  wdl 
within  the  amount  found  by  the  court 

As  to  the  claim  that  there  was  an  overproduc- 
tion for  the  year  1907,  wblch  should  have  been 
taken  into  account  in  figuring  values,  something 
in  reply  should  be  said.  In  round  numbers, 
defendant  had  on  hand,  at  the  close  of  the 
year,  22%  millions  of  bricks,  about  equally  di- 
vided between  burned  and  green.  The  amount 
carried  over  from  1906  was  something  over  16,- 
000,000.  It  will  be  recaUed  that  the  great  fire 
in  iSan  Francisco  created  an  abnormal  demand 
for  building  material,  and,  although  in  rebuild- 
ing, a  much  greater  proportion  oe  cement  than 
ever  before  was  used,  still  the  demand  for  brick 
was  large,  and  the  directors  might  reasonably 
have  supposed  it  would  continue.  Bricks  sold 
in  1007  aa  high  aa  $13.60  per  M.  That  a  period 
of  temporary  depression  later  curtailed  sales 
could  not  have  been  anticipated.  Conditions  so 
cbanged  that  in  1908  the  company  manufac- 
tured no  brick.  But  this  reactioo,  which  could 
not  have  been  foreseen,  cannot  be  invoked  to 
affect  conditions  at  the  close  of  1907.  Defend- 
ant suggests  that  it  is  not  a  fair  construction 
of  the  agreement  "to  bold  that  defendant  should 
be  required  to  pay  Horton  a  jwrcentage  on  the 
material  of  all  properties  remaining  on  hand  at 
the  end  of  the  year  1907,"  for  example,  this 
large  quantity  of  carried  over  bricks.  We  think 
the  quantity  not  abnormally  great  when  the 
conditions  are  considered.  As  to  its  effect  upon 
the  accounts  the  quantity  was  immaterial.  The 
cost  of  manufacturing  the  brick  on  one  side  of 
the  account  equalized  the  carried  over  value — 
the  credit  and  debit  entries  neutralizing  one  an- 
other. 

We  have  endeavored  to  consider  all  the  ob- 
jections made  to  the  findings  and  judgment 
which  seem  to  call  for  notice,  and  there  re- 
mains to  dispose  of  alleged  errors  In  rulings  of 
tbe  court  at  the  trial  in  refusing  to  allow  cer~ 
tain  guestloDB. 

15]  Expert  witness  Barber  was  asked  several 
questions  aa  to  his  opinion  upon  the  correct- 
ness of  the  statement  of  profits.  He  was  asked: 
"Was  your  investigation  of  the  books,  records, 
and  accounts  of  the  Remillard  Brick  Company 
for  the  year  1907  ao  tiiorougb  as  to  enable  you 
to  state  what  the  profits  of  tiiat  business  were 
for  that  year  if  proper  accounting  methods  had 
been  pursued?"  He  was  also  asked  whether 
the  account  of  profit  and  loss  was  correctly 
stated,  and  stnae  other  similar  qoestionB,  calUng 
for  his  opinion  as  to  whether  tbe  "surplus  fig- 
ured $75,786.56  is  a  correct  statement  of  the 
corporation  for  the  year  1907."  Objections  that 
the  questions  were  immaterial,  irrelevant  and 
incompetrat  were  sustained.  We  cannot  seo 
that  the  defendant  was  prejudiced  by  the  coart'a 
refusal  to  accept  tfao  conclusions  readied  by 
the  witness  instead  of  its  own  upon  a  full  co&- 
sideration  of  the  evidence  and  the  law. 

All  the  facts  were  before  tbe  court,  and  it 
then  became  its  duty  to  decide  tbe  usuea,  and 
Ao  rule  of  evidence  or  of  law  would  compel  the 
court  to  accept  tbe  opinion  of  the  witness  as  to 
the  con'clusions  to  be  drawn  from  tbe  facts.  It 
certainly  was  discretionary  with  the  court  to 
avail  itself  of  the  witness'  opinion  deduced  from 
the  evidence,  and  in  declining  to  aoccot  it  de- 
fendant was  not  prejodioed,  even  If  the  tasti- 
mony  was  admissible. 

[6]  But  one  further  error  of  this  character  ia 
called  to  our  attention.  Witness  Barber  was 
oaked  wbetiiec  or  not  the  bricks  sftld  in  U08 
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weztt  aot  <ui  an  aTerue  iold  at  a  loss  of  $1.69 
per  thonaand.   ObjecnMi  was  sustained. 

The  average  price  received  in  1908  could  only 
be  aecertained  in  closing  the  books  at  the  end  of 
that  year.  If,  a«  we  nave  held,  plaintiff  was 
entitled  to  the  fruits  of  his  contract  as  they  ap- 
peared at  the  end  of  the  year  1007,  it  was 
wholly  immaterial  what  happened  in  the  year 
190& 


FBOFLB  T.  ORSEES.    (Cr.  1924.) 
(Supreme  Court  of  California.   June  7.  1915.) 

1.  CaiuzRAL  Law  <=»207  —  ComaTiaNT  — 
"Maqistratk"— Who  Abb. 

A  justice  of  the  peace,  declared  by  Pen. 
Code,  §  808,  to  be  a  magistrate,  la  still  a  mag- 
istrate entitled  to  commit  offraders,  rccardlMi 
of  the  amendment  of  1911  (St  1911,  pi  2101) 
to  Const,  art.  6,  H  1.  H.  15. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  414,  418,  440,  472-475; 
Dec.  Dig.  «=»2OT. 

For  other  definitionB.  see  Wtnrds  and  Phrases, 
First  and  Second  Series,  MagistrateJ 

2.  Indictment  and  Infobuation  ^>137— Va- 
cation—G  bounds  TOB. 

Under  Pen.  Code,  fi  996,  prorlding  for  the 
setting  aside  of  informations,  and  intormation 
cannot  be  set  aside  because  tiie  evidence  adduc- 
ed on  the  preliminary  examination  before  the 
magistrate  did  not  sufficiently  show  probable 
cause  to  warrant  the  commitment  for  trial ; 
that  objection  being  cognizable  only  in  a  pro- 
ceeding in  habeas  corpus  in  accordance  with 
section  148T,  subd.  7. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent.  IHg.  H  480-^7;  Dee. 
Dig.  «=>137.1 

8.  JuBT  «=al31-— Iupanxuno — Qtjkstions. 

A  question  on  the  voir  dire  ezamination  of 
Jurors  whether  they  wobM  fi^ow  the  court's 
instructions  cannot  be  held  improper. 

[Bd.  Note.—For  other  cases,  see  Jury,  Cent. 
Dig.  H  661-^ ;  Dea  Dig.  «=7l31.] 

4.  CONBPIKACT  «=:»41— ESOAPB— PBXNCIPALS. 

Pen.  Code,  M  105,  106,  make  it  a  felony 
for  a  prisoner  coanned  for  a  term  less  than  life 
to  escape  or  attempt  to  escape  from  the  state 
prison.  Section  31  declares  that  all  persons 
concerned  in  the  commission  of  a  crime,  whether 
it  be  felony  or  misdemeanor,  are  principals. 
Held,  that  persons  conspiring  with  a  prisoner 
for  a  term  less  than  life  to  effect  his  escape 
are  principals  in  the  felony. 

[Eld.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  i  74?  Dec.  Dig.  «=541.1 

5.  CONBFIBACT  «=»2S— ESOAPB— PBINOIPALS— 

Who  Uat  bb. 

A  prisoner  serving  a  life  term  in  the  peni- 
tentiary may  be  a  principal  under  Pen.  Code, 
I  31,  inl  the  felmy  of  attempting  to  effect  the 
escape  of  another  prisoner  serving  a  term  of 
less  than  life. 

[Ed.  Not&— For  otlier  cases,  see  Conspiracy, 
C^t.  Diff.  H  40,  41;  Dec.  Dig;  ^28.] 

0.  BSCAPB  4s>D— OlTBNSBS. 

Under  Pen.  Code,  S  109.  U  ia  an  offense 
ponishable  by  imprisonment  in  the  atate  prison 
to  assist  a  prisoner  to  escape. 

[Ed.  Note.— For  other  cases,  see  Escape,  Cent 
D^.  5  6;  Dea  Dig.  «»5.1 

7.  OoNflPiBAOT  «=»41— Escape. 

Where  accused,  who  was  serving  a  life 
term,  and  another  convict  serving  a  less  term 
unlawfully  conspired  to  assist  one  another  in 
escaping  from  a  state  prison,  each  was  criminal- 
ly reBponiible  tar  the  acts  of  the  other  com- 
mitted in  tile  furtherance  of  the  cmnmon  design, 
and  lience  accused  was  responsible  as  a  princi- 


pal for  the  act  of  bis  co-consplratop  in  bUUng 
one  of  the  guards;  such  willful  killing  being 
a  natural  and  probable  consequence  of  the  exe- 
cution of  the  design. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  {  74;  Dec.  Dig.  «=>41.1 

8.  Cbiminai.  Law  «s»1036— Appeal— Objbo- 

TIONS. 

Error  cannot  be  predicated  on  the  admis- 
sion of  testimony,  where  accused's  objections 
were  withdrawn,  and  it  was  received  without 

objection. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1631-1640,  2639-2641 ;  Dec. 
Dig.  <3=>1086.] 

9.  Conbpibaot  «e348  —  Escape  —  Tbial  — 

Ikbtbuctions. 

In  a  prosecntion  fbr  tiie  kHIinp  of  a  guard 

by  one  of  two  convicts  who  were  attempting  to 
escape  from  prison,  instructions  on  the  liability 
of  one  conspirator  for  the  acts,  of  his  co-con- 
spirator are  warranted. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.      108-lU;  Dec.  Dig.  «=>48.] 

10.  CBimNAL  Law  <^1172— Appeal— Habu- 
x,Eaa  Ebbob. 

Id  a  prosecntion  for  the  killing  of  a  guard 
by  convicts  who  were  attempting  to  escape,  an 
instruction  that,  if  a  convict  is  informed  of  an 
expected  attempt  to  escape,  and  he  does  not 
desire  to  assist  therein,  it  is  bia  duty  to  report 
it,  but,  if  be  fails  to  do  so^  and  willingly  joins 
in  and  aids,  abets,  and  assists  the  escape,  ne  is 
responsible  for  all  the  conseqifences  following 
the  ctmapiracy,  is  harmieai,  though  it  was  erro- 
neous in  informing  the  jury  that  the  convict 
should  report  the  expected  attempt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  S128.  3154-31B7,  816»-8ie8, 
3169;  Dec  Dig.  «»1172.} 

11.  Criuihai.  Law  4=»75S— Tbial— Instbuc- 

TX0M8. 

An  Instmction  correct  in  law  cannot  be  held 
erroneous  because,  under  the  evidence,  it  prac- 
tically directed  the  jury  to  convict  accused. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  1713,  1727-1739;  Dec.  Dig. 
fls»753.] 

12.  Cbiminal  Law  «s»1166H  —  Apnux.  — 
Habuless  Ebbob. 

In  a  prosecution  for  the  killing  of  a  guard 
by  convicts  who  were  attempting  to  escape,  the 
reading  of  a  section  of  the  Penfd  Code  relating 
to  the  liability  of  convicts  for  assaulting  guards, 
while  erroneous,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^aw,  Cent  Dig.  SS  3114-3123;  Dec.  Dig.  <8=> 
1166%.] 

13.  Witnesses  «s»277— (^sfi-HxAiaNATioN 
— Scope. 

Accused,  who  was  charged  with  the  murder 
of  a  guard  killed  wbea  accused  and  another 
convict  attempted  to  escape,  took  the  stand 
and  testified  that  he  in  no  way  participated  in 
the  attack  upon  the  guard.  Qn  cr(»s-examina- 
tion  be  was  asked  whether  he  did  not  leave  his 
cell  with  bis  co-conspirator,  intending  to  over- 
come the  guards  and  escape,  and  whether  he  did 
not  strike  the  other  guard  with  the  intention  of 
aiding  hla  co-conspirator  to  escape.  Betd  that, 
while  Pen.  Code,  g  1S23,  provides  that  a  convict 
cannot  be  compelled  to  be  a  witness  against 
himself,  yet,  if  tie  ofTer  himself  as  a  witness,  he 
may  be  cross-examined  as  to  all  matters  about 
which  he  was  examined  in  chief,  the  cross-ex- 
amination was  not  improper,  being  germane  to 
the  examination  in  chief,  and  also  to  the  proae- 
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ention's  theory  that  tile  kUlii^  took  place  as 
a  result  of  the  conspiracy. 

[Ed.  Mote.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  026.  979-883;  Dec.  Di«.  «a» 
277.] 

14.  Criminal  Law  «s9ll70U  —  Appkai.  — 

Hahuless  Ebeob. 

In  such  case,  as  accused  waa  liable  as  prin- 
cipal in  attempting  to  assist  his  co-conspirator, 
a  convict  serving  less  than  a  life  term,  to  escape, 
r^ardless  of  vhetber  he  knew  the  term,  ctohb- 
examination  bringing  out  that  be  knew  the  term 
for  which  his  co-conspirator  was  incarcerated 
was  harmless,  if  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  3129-3185;  Dea  Dig.  «» 
1X70)6. 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  Couaty;  Herbert  B.  White, 
Judge. 

Frank  Greeks  was  convicted  of  murder  in 
ttu  first  degree,  and  he  appeals.  Afflnned. 

J.  S.  Clack,  of  Visalla,  and  J.  T.  Puller,  of 
Lindsay,  t<yr  appellant  U.  8.  Webb,  Atty. 
Oen.,  and  J.  Charles  Jones,  D^lgr  Atty. 
Gen,,  for  the  People. 

ANOELLOTTI,  C.  J.  The  defendant  was 
cwnrlcted  of  murder  In  the  first  degree  upon 
an  Information  (Urging  him  with  the  mur- 
der of  one  J.  P.  Drewry,  In  October,  1914,  In 
Sacramento  county.  Tbls  is  an  appeal  from 
the  Judgment  of  death  given  upon  tsuch  con- 
viction, and  from  an  order  denying  defend- 
ant's motitHi  for  a  new  trial. 

[1]  1.  Before  entering  his  plea  of  not  gull- 
tj  defendant  made  a  motion  that  the  in- 
formation be  set  aside  on  the  ground  "that 
before  the  filing  thereat  the  defendant  bad 
not  been  legally  committed  by  a  magis- 
trate." Section  995,  Pea.  Code.  Tbls  mo- 
tion was  denied.  It  was  claimed  that  he  had 
never  been  committed  for  trial  by  a  "magis- 
trate." Tfiie  commitment  was  by  a  Justice 
of  the  peace  of  Granite  township,  In  Sacra- 
moito  county.  Justices  of  the  peace  are  mag- 
istrates. Section  808,  Pen.  Code.  The  claim 
Is  that  Justices*  courts  were  abolished  by  the 
amendments  of  sections  1,  11,  and  IS  of  arti- 
cle 6  of  the  Constitution,  adopted  October  10, 
1911.  The  same  claim  was  made  In  the  matter 
of  Woods,  161  Cal.  238,  118  Pat  792,  and  we 
held  that  the  amendments  had  no  such  effect. 
We  adhere  to  the  views  there  expressed. 

[2]  It  was  further  claimed  tliat  the  evi- 
dence adduced  on  the  preliminary  examina- 
tion before  the  magistrate  did  not  sufficient- 
ly show  probable  cause  to  warrant  a  commlt- 
meat  for  trial.  Sncb  an  objection  Is  not 
available  oo.  motion  to  set  aside  an  Informa- 
tion. By  reason  of  an  express  statutory  pro- 
viaioa  so  de^ring  (Pen.  Code,  {  1487,  subd. 
7),  such  an  objection  may  be  raised  on  habe- 
aa  coipns,  if  timely  made,  and  we  know  of 
no  other  other  way  in  whldi  it  can  be  raised. 
It  is  not  indnded  In  the  grooDds  spedfled 
In  the  statute  for  the  setting  aside  an  in- 
formation.   The  subdivision  relied  on,  that 


proTiding  for  nch  a  mott<m  <m  tiu  gnmnH 
that  the  defmdant  has  not  been  "legally 
committed  by  a  magtetrate,"  has  no  retereaix 
to  the  matter  of  the  snffldency  of  the  evi- 
dence upon  whldi  a  magistrate  has  acted. 
See  Pe<q;>le  t.  Beach.  122  Cal.  37.  S4  Pac.  309. 
The  trial  court  did  not  err  in  denying  the 
motion  to  set  aside  the  information. 

[S]  2.  Complaint  is  made  that  the  trial  court 
erred  in  overruling  objections  to  a  certain 
question  put  to  two  Jnrors  on  their  y<Ax  dire 
by  the  district  attorney.  Substantially,  the 
question  was:  If  the  court  instructed  the 
Jury  In  a  certain  way  as  to  the  law.  would 
the  Jnrors  follow  the  Instruction?  It  te 
claimed  that  the  l&w  would  not  sancUcai  any 
such  instruction.  There  Is  nothing  In  the  na- 
ture of  the  question  or  In  the  record  to  In- 
dicate any  misconduct  on  the  part  of  the  dis- 
trict attorney  In  asking  the  questions,  and 
we  are  utterly  at  a  loss  to  perceive  how  the 
defendant's  cause  could  have  been  prejudicial- 
ly affected  by  dther  tbe  qoestlonfl  or  the  an- 
swers thereto. 

[4-7]  3.  It  is  claimed  that  the  evidence  was 
Insufficient  to  warrant  a  conviction  of  de- 
fendant on  the  charge  against  him,  viz.,  the 
murder  of  J.  P.  Drewry.  To  a  proper  under- 
standing of  the  claim  of  defendant  In  this  re- 
gard, and  also  of  certain  other  claims  rela- 
tive to  the  instructions  given  or  refused,  a 
brief  statement  of  some  of  the  facts  la  es- 
sential. l%e  homldde  was  committed  a 
few  minutes  after  8  o'clock  on  the  evening  of 
October  16,  1914,  In  the  California  state 
prison  at  Folsom.  The  deceased,  Drewry, 
was  an  officer  of  the  prison,  being  sergeant 
of  the  first  night  watidi.  Defendant  was 
serving  a  life  term  therein,  adjudged  uptm 
conviction  of  the  crime  of  murder.  He  was 
and  for  about  two  years  next  preceding  had 
been  occupying  a  cell  with  a  convict  named 
Phelps,  who  was  serving  a  term  less  than 
life.  By  8  o'clock  on  the  evening  referred  to, 
all  of  the  prisoners,  including  defendant  and 
Phelps,  had  been  lo<^ed  In  their  respective 
cells.  Through  the  wicket  in  the  door  of 
their  cell  defendant  and  PhelEH  bad  a  view 
of  the  inside  gate.  About  tliat  hour  a  guard 
looked  into  their  cell  and  saw  them  both 
therein.  Very  shortly  after  8  o*clo<^  Capt. 
Drewry,  In  accordance  with  his  custMn,  came 
to  the  outside  from  within  to  obtain  certain 
firearms  to  distribute  among  the  insid* 
guards ;  such  weap<Hi8  being  allowed  to  sndi 
guards  only  after  the  pristmers  had  been  lodK- 
ed  In  their  cells.  He  obtained  the  weapons, 
four  revolvers,  and  with  one  Eerr,  a  guard 
who  had  diarge  of  the  outer  gate,  walked 
along  the  passageway  from  the  outer  to  the 
Inside  gate,  which  was  open,  and  which  Kerr 
was  to  dose  and  lock  after  Drewry  bad  pass- 
ed through.  They  were  talking  as  they  walk- 
ed along  to  the  inside  gate,  and  paused  a  mo- 
ment aa  they  reached  it,  apparently  to  floisti 
the  conversation.    Here  they  were  attacked 
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defendant  and  Phelps,  wbo  in  the  mean- 
time iiad  obtained  egress  from  their  cell  and 
reached  the  gate.  It  was  subseqnently  as- 
certained that  their  cell  door  bad  been  nn- 
loektid  tbe  Inside  b^  means  of  a  key 
fitted  In  tbe  end  of  a  |deee  of  wire,  prepared 
fbr  that  purpose  by  one  or  both  of  them. 
Phelps  had  a  knife  In  his  possession  when 
they  left  their  cell.  Defendant  had  a  dumb 
bell,  and  probably  also  a  knife.  Defendant 
attacked  Kerr,  striking  him  on  the  head  with 
the  dumb  bell  and  knocking  him  down  or 
partly  down  to  the  floor  of  the  passageway, 
while  Pbelps  engaged  in  a  struggle  with 
Drewry.  Def^dant,  after  so  striking  Kerr, 
attempted  to  pull  him  Inside  the  Inner  gate, 
but  Kerr  managed  to  break  away,  and  final- 
ly reached  the  outside  gate,  which  be  was  un- 
able to  lock,  not  being  able  to  find  the  key. 
He  shot  this  gate,  defendant  reaching  it 
about  this  time,  and  threatening  to  shoot 
lilm  with  one  of  the  reTolvers  ^txoppeA  by  de- 
ceased when  attacked.  Kerr  ran  and  gave 
Oie  alarm  and  returned.  In  ttie  meanUme 
ctatendant  and  E^elps  bad  come  throngfa  tbe 
ontadde  gate  Into  the  yard,  both  armed  with 
revolvers.  Shooting  ensued  between  the  two 
eonvleta  and  the  guards  In  the  yard,  with 
the  result  that  Phelps  was  shot  and  killed, 
and  a  guard  named  Uaher  was  shot  In  ttie 
blp  and  died  within  a  few  days.  DtiBmdant 
ran  down  towards  the  tItn:  and  escaped, 
but  was  recaptured  the  next  nlgAit  at  a  place 
named  Loomls,  a  few  miles  from  the  prison. 
Drewry  was  fbund  a  few  minutes  after  the 
strag^e  at  ttxe  Inalde  gate,  on  the  Inalde,  ly- 
ing near  one  of  the  cells,  mortally  wounded, 
and  died  a  few  minutes  thereafter.  An  ex- 
amination dlsdosed  two  wonnds,  one  on  the 
scalp  and  one  on  the  back  of  the  neiA  below 
tbs  skull,  both  Inflicted  by  some  sharp  In- 
strnm^  or  Instmments,  and  boUi  fittal.  His 
death  was  caused  by  these  woimds,  which 
dearly  had  been,  inflicted  In  the  struggle 
near  tbe  Imdde  gat&  A  pocbetknlfe  belong- 
ing to  defendant  was  found  in  the  yard 
along  Qie  route  taken  by  1dm  as  he  escaped. 
Drewry  was  a  la^;er  and  more  powerful 
man  than  Phelps.  No  prisoner  except  defend- 
ant and  Phelpa  was  at  any  time  after  8 
o'clod:  out  of  bis  cell,  or  participated  In  an 
effort  to  escape. 

It  may  be  assumed  for  the  purposes  of  this 
decision  that  tbe  evidence  falls  to  sufficiently 
show  that  defendant  personally  Inflicted  any 
wound  on  Capt.  Drewry  or  personally  assault- 
ed him  In  the  conflict  near  the  Inside  gate, 
and  that  in  such  conflict  he  devoted  his  efforts 
exclusively  to  Kerr ;  and,  further,  that  it  falls 
to  show  any  express  specific  agreement  be- 
tween Fbelps  and  himself  to  kill  anybody  in 
tbelr  previously  conceived  and  concerted  plan 
to  escape  from  the  prison.  This  is  a  matter 
of  no  mom^t  In  this  case.  The  evidence  does 
clearly  show  that  defendant  and  Phelps  had 
conspired  and  combined  together  to  conmilt 
mn  unlawful  act,  t1&,  to  accomplish  th^  es- 


cape, the  escape  of  boUi  Phelps  and  dtfendant, 
from  the  state  inison,  and  In  the  accmnpllsh- 
ment  of  that  purpose  to  use  audi  force  as 
was  fonnd  to  be  necessary.  It  was  such  that 
a  Jury  could  not  reasonably  conclude  other- 
wise. The  law  made  it  a  fel<Hiy  on  the  part 
of  Phelps,  a  prisoner  confined  In  a  state 
prison  for  a  term  less  than  for  life,  to  es- 
cape or  to  attempt  to  escape  therefrom  (sec- 
tions 105  and  106,  Pen.  Code),  and  any  per- 
son aiding  and  abetting  In  the  commission 
of  tbis  felony  would  be  a  principal  therein 
(sec.  31,  Pen.  Code).  So  that  it  is  immateri- 
al here  that  the  law  does  not  make  It  a 
crime  for  one  undergoing  a  life  sentence  In 
a  state  prison  to  himself  escape  or  attempt 
to  escape.  The  conspiracy  included,  as  a 
part  of  the  Joint  purpose,  the  accomplish- 
ment of  something  admittedly  unlawful  and 
a  felony,  namdy,  viz.,  the  escape  of  Phdps. 
Of  course,  there  Is  no  force  whatever  In  tba 
suggestion  that  defendant  oould  not^  by  rea- 
son of  his  status  as  a  prisoner  for  life  In  a 
state  priB<m,  be  h^  as  a  prlncHMil  under 
the  provisions  of  section  SI,  Penal  Code.  The 
conspiracy  likewise  included  the  commission 
by  defendant  of  tiie  felony  defined  by  sec- 
tion 109;  Penal  God^  wJa<AL  provides  tfaat 
"any  persm  who  willfully  assists  •  •  • 
any  prisoner  oonflned  in  any  prison  or  Jail 
*  *  *  to  escape,  or  In  an  attempt  to  es- 
cape frcon  audi  prison  or  Jail,  *  *  *  Is 
punI^hable  as  provided  In  sectUm  108  itf  the 
Penal  Oodc^"  vie,  by  Imprisonment  In  the 
state  prison  not  exceeding  ten  yean  and  by 
a  fine.  The  willful  killing  oi  any  person 
standing  between  defendant  and  Phelps  and 
the  consummatlan  of  thdr  escape  was  an 
oTdlnaiy,  probable  and  natural  conseQuence 
of  the  execntitm  of  Qidr  common  design. 

The  law  appIlcaUe  In  sucb  cases  Is  wcAl 
stated  in  People  v.  Eauflman,  162  Gal  381, 
334, 02  Pa&  881,  862,  Where  U  la  substantially 
said  that;  under  the  well-settled  rule  of  law 
governing  the  criminal  llabillfcy  of  each  of 
several  engaging  in  an  unlawful  conspiracy 
or  combination,  If  several  parties  con^lre 
or  combine  together  to  conmilt  any  unlawful 
act,  each  la  criminally  responsible  tot  the 
acts  of  his  associates  or  confederates  com- 
mitted in  furtherance  of  any  proaechtion  of 
the  common  design  for  which  they  combineL 
It  was  further  said: 

"In  contemplation  of  law  the  act  of  one  is 
the  act  of  alL  Each  is  responsible  for  every- 
thing done  by  big  confederates  whicb  follows 
incidestany  in  tbe  execution  of  the  common  de- 
sign as  one  of  its  probable  and  natural  conse- 
quencea,  even  thoush  it  was  not  Intended  as  a 
part  of  the  original  design  or  commob  plan." 

Of  course,  as  said  In  the  case  Just  referred 
to,  if  one  member  of  the  party  departs  frtxn 
the  orignal  design  as  agreed  on  by  all  the 
members,  and  does  an  act  which  was  not 
only  not  contemplated  by  those  who  enter- 
ed into  the  common  purpose,  "but  was  not 
in  furtherance  thereof,  and  not  the  natural 
or  legitimate  consequenee  of  anytidng  ocn- 
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nected  therewith,  tbe  person  guilty  of  such 
act.  If  It  was  itself  unlawful,  would  alone  be 
responsible  there."  But  there  Is  no  reason- 
able basis  in  the  evidence  for  tbe  application 
€t  Jihis  doctrine  here.  Not  only  was  ttae 
killing  of  any  officer  or  gnard  standing  be- 
tween defendant  and  Phelps  and  their  esr- 
cape  a  probable  and  natural  conseQuence 
of  their  plan  to  escape,  as  that  plan  Is  shown 
by  their  acts  imd  conduct,  but  the  evidence 
shows  quite  cleariy  that  their  plan  contem- 
plated the  overcoming  of  Drewry  and  Kerr 
1q>'  mch  force  and  to  such  an  extent  as  was 
necessary  at  the  very  place  where  they  at- 
tacked them,  and,  these  men  having  been 
T«id»ed  powwless  to  resist  them  or  impede 
their '  movements,  tiielr  subsequent  escape 
through  the  gates  Into  the  yard.  Under 
mtii  clrcumatances,  Greeks  would  be  equal- 
ly gnllty  vlth  Phelps  of  the  murder  of 
Drewry  even  If  be  did  not  personally  inflict 
any  wound  on  him,  for  under  tbe  law  the 
acts  of  Phelps  In  the  matter  were  the  acts 
ot  tbe  defieoidant  alsa  The  verdict  of  the 
Jury  in  tbls  regard  is  not  only  sufficiently 
sustained  by  the  evidence,  but  we  do  not 
see  how  any  other  verdict  could  have  been 
given.  See,  also,  People  v.  Ford  (App.)  143 
Pac  1075. 

[I]  4.  To  the  claim  that  the  statement  or 
confession  made  by  defendant  very  shortly 
after  his  recapture  wa^  Improp^y  admitted 
in  evidence.  It  Is  sufficient  to  note  that  the 
objections  made  to  Its  Introductlaa  were 
withdrawn  by  his  attorneys,  and  that  It  was 
received  in  evidence  without  objection  on 
their  part. 

[I]  6.  In  view  of  what  we  have  said  as 
to  the  rules  of  law  applicable  to  such  a  case 
as  this,  we  And  no  prejudicial  error  in  the 
matter  of  instructions  of  the  court  to  the 
jury. 

It  was  pn^r  to  Instruct  the  jury  that 
any  prlstmer  confined  In  the  state  prison  for 
a  term  less  than  life  who  attempts  to  escape 
therefnun  la  guilty  of  a  felony,  to  acquaint 
them  With  the  fact  that  any  ccmapiracy  or 
combination  Including  among  its  purposes 
the  accompUshment  of  the  escape  of  Phelps 
was  a  conspiracy  for  the  accomplishment  of 
an  unlawful  act.  l^e  Instruction  that  aU 
persons  concerned  in  the  commission  of  a 
crime,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  fn 
its  commission,  are  principals  in  the  crime, 
was,  as  we  have  seen,  a  correct  statement  of 
the  law  applicable  to  this  case,  as  also  was 
the  Instruction  that  one  who  aids,  abets,  and 
assists  a  convict  confined  in  the  state  prison 
for  a  term  lees  than  life  to  escape  therefrom 
is  guilty  of  a  felony. 
[10]  The  following  instruction  was  given: 
"If  a  convict  is  infoimed  of  an  dpected  at- 
tempt to  break  or  escajpe  from  a  state  prison 
to  be  made  by  a  convict  coofined  therein  for 
a  term  less  than  life,  and  his  help  is  sought  by 
said  convict  so  planning  it,  if  he  in  eood  ^ith 
doe*  not  desire  to  assist  tberria,  it  is  faia  da^  to 
report  the  same  to  ths  proper  officer  o{  the 


prison.  And  if  he  foils  to  do  so  and  wllUnel; 
joins  in  and  aids,  abets,  and  assists  such  eSbape, 
he  is  responsible  for  aJl  the  oonsequences  that 
follow  said  conspiracy." 

This  instruction  is  somewhat  loosely  drawn, 
and  we  cannot  commend  it  The  court 
should  not  have  instructed  the  jury  that  it 
was  the  duty  of  a  convict  Informed  of  a 
pressed  attempt  to  escape  to  report  the 
same  to  the  proper  officers  of  the  prison. 
No  question  relating  to  any  moral  obliga- 
tion resting  on  defendant  was  Involved  in 
the  issues  being  tried,  and  the  defendant  was 
violating  no  law  in  falling  to  give  Informa- 
tim  of  the  proposed  escape.  But  we  do  not 
see  how,  in  view  of  the  context,  this  state- 
ment could  have  prejudiced  defendant  It 
was  immediately  followed  by  the  statement: 

"And  if  he  fails  to  do  so,  and  willinc^  jtrins 
in  and  aids,  abets,  and  assists  such  escape,  he  is 

responsible,"  etc. 

This  purported  to  define  the  only  circum- 
stances under  whldi  defendant  could  be  hdd 
criminally  liable  nnder  the  facts  stated  in 
the  Instruction,  whatever  his  failure  to  give 
such  Information  to  the  officers.  He  must 
go  further,  and  willingly  join  In  and  aid, 
abet,  and  assist,  etc.  It  would  be  unreason- 
able to  assume  that  any  prejudice  resulted 
to  defendant  from  this  instruction. 

[11]  The  instruction  stating  substantially 
that,  if  the  jury  were  satisfied  beyond  a 
reasonable  doubt  by  the  evidence  of  certain 
specified  things,  the  defendant  must  be  held 
guilty  of  murder,  even  though  he  did  not 
personally  tnfiict  the  fatal  wound,  correctly 
state  the  law.  If,  as  suggested  by  counsel, 
the  giving  of  this  instruction  "was  about  the 
same  thing  as  telling  the  jury  to  convict  the 
defendant  of  the  crime  clurged,"  this  Is 
so  only  because  the  evidence  so  (dearly  show* 
the  el^ents  essential  to  convIctlcBi  as  to 
leave  no  reasonable  doubt  of  their  existence. 

[12]  The  court  might  well  have  omitted  to 
read  to  the  jury  section  246,  Penal  Code,  for 
it  bad  nothing  to  do  with  the  case.  We  are 
unable  to  see,  however,  how  it  could  bave 
misled  the  Jury,  or  In  any  way  prejudiced 
defendant's  cause. 

One  or  two  <^er  InstractUms  complained 
of  require  no  notice  here,  as  they  were  un- 
questionably correct 

Certain  Instructions  requested  by  Hetead' 
ant  were  ptcq:>erly  refused,  Tbe  first  refer- 
red to  in  his  brief  did  not  correctly  state  the 
law.  Inasmuch  as  It  substantinlly  Involved 
the  pr(^sitlon  that  it  was  not  a  crime  <hi 
the  part  ai  one  confined  in  a  state  prison  for 
life  to  aid  and  assist  one  confined  ther^ 
for  a  term  less  than  life  to  escape  or  attempt 
to  escape  therefrom.  Tbe  sectmd  requested. 
Instnictiou  r^erred  to  did  not  correctly 
state  tbe  law,  Inasmuch  as  it  declared  sub- 
stantially that  defendant  oould  not  he  con- 
victed of  murder  unless  he  actually  stmck 
the  fatal  blow  that  killed  Drewry,  or  unless 
It  was  specifically  agreed  between  Phelps 
and  defendant,  as  a  part  of  a  conspiracy  t» 
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escape  •Stored"  Into  by  them,  that  they 
would  "Mn  and  mnrder  any  one  yrho  Inter- 
fered" with  their  eacajw.  As  we  have  seen, 
no  such  spetdflc  agreement  to  hUl  was  es- 
sentlal  to  defendant's  guUt  The  same  ob- 
jection exists  as  to  the  third  requested  In- 
struction referred  to. 

[13]  6.  It  Is  claimed  that,  imdet  the  rul- 
ings of  the  trial  court,  defendant  was  com- 
pelled to  be  a  witness  against  himself,  In 
that  on  his  croas-^xamlnatlan  he  was  exam- 
ined, 0V&  bis  objection,  as  to  matters  abont 
which  he  had  not  tratlfled  on  bis  direct  ex- 
amination. On  his  direct  exaniinatl<m  be 
had  testified  that  be  was  present  at  the  c<hi- 
flict  In  the  corridor,  near  the  Inside  gate, 
saw  part  of  the  flgfat  between  Phelps  and 
Gapt  Drewry,  saw  Phelps  strike  Drewry,  did 
not  participate  "in  any  manner"  in  that  fight, 
and  did  not  have  his  liands  on  Drewry  in 
any  way;  that  at  the  end  of  that  fight  be- 
tween Phelps  and  Drewry  he  picked  np  from 
the  floor  his  own  knife  and  a  "gun,"  and  that 
he  had  last  seen  this  knlfei  in  his  cell  that 
same  evening  and  had  not  brontftit  it  from 
tliere ;  that  be  left  bis  cell  Uiat  evening  just 
ahead  of  Ph^ps;  that  Phelps  bad  bis  own 
knife  in  his  hand  when  they  came  out  of  the 
celL  The  whole  purpose  of  his  testimony  on 
direct  examination  was  to  show  that  he  was 
In  no  Way  a  parthdpant  in  the  attack  on 
Oapt  DrewiTf  and  had  absolutely  notbli^ 
to  do  with  it ;  that  be  was,  In  fact,  an  Inno- 
cent q^lator  taking  no  part,  so  far  as  his 
testimony  sliowed,  in  any  attack  on  either 
Drewry  or  Kerr.  He  did  not  in  bis  direct 
examination  say  anything  about  his  attack 
on  Kerr.  The  prosecution  dahned,  and  there 
was  considerable  foundation  for  the  claim, 
that  not  cmly  was  defendant  a  co-conaplrator 
with  PheSps  In  a  plan  to  escape  together,  us- 
ing suA  force  as  was  necessary  to  acoom- 
Idisb  their  purpose,  but  also  that  in  the  at- 
tack made  on  the  offlcers,  having  temporarily 
disposed  of  Kerr,  he  personally  took  part  in 
the  struggle  of  Phelps  with  Gapt  Drewry, 
who  was  a  larger  and  stronger  man  than 
Phelps,  and  that  with  his  own  knife,  already 
referred  to,  he  inflicted  the  fatal  wound 
found  on  the  back  of  Capt.  Drewry'a  neck, 
below  the  skull.  On  cross-examination  de- 
fendant was  asked,  among  other  things, 
"WeU,  you  left  the  cell  with  Phelps  with  the 
iotentlon  of  overcoming  the  giiards  and  es- 
caping from  the  Jail,  did  you  not!"  to  which 
he  answered,  "Yes,  sir."  "in  accordance 
with  the  agreement  made  by  you  and  Phelps 
before  leaving  the  cell,  yon  struck  Kerr?"  to 
whidi  he  answered,  "Yes,  sir."  "Your  ob- 
ject in  striking  Kerr  was  to  overpower  him 
and  aid  Phelps  In  getting  out  of  the  prison?" 
to  which  the  answer  was,  "That  was  the  ob- 
ject under  the  circumstances."  We  are  at  a 
loss  to  Bee  why  that  was  not  proper  cross-ex- 
amination, in  view  of  his  testimony  given  on 
direct  examination. 

The  well-settled  rule  In  this  state  as  to 
cnoB-uamination  of  a  defendant  is  stated  In 


People  T.  Oallagher,  100  CU.  47S,  8S  Pac  SO, 
83.  While  a  defendant  in  a  criminal  action 
or  proceeding  cannot  be  compelled  to  be  a 
witness  against  himself,  If  he  offer  blmaelf 
as  a  witness  "be  may  be  cross-examined  by 
the  counsel  for  the  people  as  to  all  matters 
about  which  he  was  examined  In  chiet" 
Section  1823,  Pen.  Code.  The  statute  places 
no  limltatlfm  or  restriction  upon  the  extent 
or  character  of  his  cross-examination  "as 
to  all  matters  about  which  be  was  examined 
in  chief,"  and  upon  these  matters  be  may  be 
cross-examined  as  fully  as  any  other  wltneiu. 

"Any  questicoi  which  would  bave  the  tendency 
to  elicit  from  him  the  whole  truth  about  any 
matter  apon  which  he  bad  been  examined  in 
chief,  or  which  would  explain,  or  qualify,  or 
destroy  the  force  of  his  direct  testimony,  wheth- 
er it  be  to  give  the  whole  of  a  commuuicatioQ 
or  transaction  of  which  he  had  given  only  a 

Krt»  or  to  show  by  his  own  admission  that  he 
d  made  contrary  statements,  or  that  bis  con- 
duct had  bees  inconustent  with  the  statementa 
given  in  his  direct  teatimony,  and  thus  throw 
discredit  upon  them,  would  be  l^itimate  cross- 
examination." 

Again,  in  People  v.  Dole,  122  Cal.  486,  491, 
55  Pac.  681,  583  (68  Am.  St.  Rep.  60),  it  was 
said  by  the  late  Chief  Justice  Beatty,  a  ma- 
jority of  the  court  cononrxing  in  bis  views, 

that: 

"Any  fact  may  be  called  out  on  cross-exami- 
nation which  a  jury  might  deem  inconsistent 
with  the  direct  testimony  of  a  witness,  and  a 
defendant  testi^ng  in  his  own  behalf  is  in 
this  respect  put  upon  the  same  plane  with  other 
witnesses." 

In  the  light  of  these  declarations,  we  are 
of  the  opinion  that  no  error  was  committed 
In  allowlDg  this  cross-examination.  One  of 
the  matters  regarding  which  defendant  tes- 
tifled  on  his  direct  examination  was  the 
attack  on  Capt.  Drewry  near  the  inside  gate, 
and  his  own  absolute  lack  of  participation 
therein.  The  matters  called  for  on  cross- 
examination  tended  to  show  that  the  assault 
was,  In  fact,  a  joint  assault  by  defendant 
and  Phelps  on  both  Kerr  and  Drewry,  under- 
teken  and  carried  into  execution  by  them, 
for  the  purpose  of  accomplishing  their  es- 
cape from  the  prison,  and  they  were  of  such 
a  nature  that  the  Jury  might  well  deem  them 
inconsistent  with  the  direct  testimony  of  the 
witness  as  to  the  part  played  by  him  In  the 
encounter  near  the  inside  gate,  and,  under 
the  circumstances  shown,  even  as  to  his 
statement  to  the  effect  that  he  did  not  per- 
sonally assault  Capt.  Drewry.  It  was  at 
least  very  unlikely  that  in  such  a  joint  as- 
sault made  under  such  circumstances  as  were 
disclosed  by  the  cross-examination  the  de- 
feiEdant,  armed  with  a  knife,  as  the  jury  had 
the  right  to  conclnde  from  the  evidence  he 
was,  re&alned  from  assisting  Phelps  In  bis 
struggle  with  Gapt.  Drewry,  when  he  had  the 
opportunity  to  do  so.  The  cross-examination 
thus  tended  to  dlsCTedlt  and  destroy  the  force 
of  the  testimony  given  by  defendant  on  his 
direct  ^amhiatlon  as  to  this  very  matter. 

[14]  The  question  asked  defendant  on 
cros»«xaminatfon,  "Yon  knew  that  Phelps  at 
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tbe  time  was  aezrlng  a  tenn  In  the  state  pris- 
on of  less  than  llf«r*  to  which  he  answered 
"Tes,  sir,"  was  probably  not  pn«>er  cross- 
examination.  However,  the  allowance  ot  this 
qnestlon  was  not  entnr  snfflctently  grave  to 
warrant  a  rerersaL  Snch  fcnowlfi^Sga  on  the 
part  of  tiie  defendant  was  not  essential  to 
his  gnllt  as  a  principal  in  the  matter  of  tiie 
escape  or  attempted  escnpe  of  Phelps,  or  to 
his  guilt  nnder  section  109,  Penal  Code,  In 
the  matter  of  wlUfoUy  assiBting  "any  prison- 
er confined  In  any  piiscu  *  *  *  to  es- 
cape," and,  t^ls  being  so.  we  do  not  see  how 
it  covld  have  otherwise  prejndlelally  affect- 
ed his  cause. 

We  find  no  other  matters  requiring  notice. 

The  Jn^temeDt  and  order  denying  a  new 
trial  are  affirmed. 

We  wmcar:  SHAW,  J.;  LOBIGAN,  J.; 
MELVIN,  J.;  SLOSS,  J.;  LAWLOB,  3. 


THB  YAMATO  t.  BANK  OF  SOUTHEBN 
CALIFOBNIA.    (U  A.  8464.) 

(Supreme  Court  of  OalUornla.  June  fi,  IffUfJ 

1.  Gonpoa&TxoNS  «a»12^PLBD0X  OF  Stock— 
AcnoH  AGAINST  Subsequent  PLBoaEB  — 
SuFFiciENCT  or  Bvidbncb—Negliqenci. 

Id  an  actioD  to  recover  poBsessiou  of  a  cer- 
tificate of  plaintiff'B  capital  stock,  pledged  to  It 
by  its  secretary  as  security  for  his  note, .  which 
the  secretary  uiereafter  abstracted  and  pledged 
to  defendant  as  securi^  for  a  note,  evidence  held 
not  to  sustain  a  finding  that  the  plaintiff's  negli- 
gence and  sufferance  nad  permitted  and  made 
pos^ble  the  repledge  to  defendant. 

[Ed.  Note.— For  other  cases,  see  CJorporatloDS. 
Gent.  Dig.  H  481,  491,  607-612.  637,  53»-646. 
569,  018;  Dec.  Dig.  <8»12S.] 

2.  COBFOBATIONS  $=>123— FUDOE  OF  STOCK- 
RaPLBDOB— EeXOPPBL. 

Ill  an  action  to  recover  possession  of  its 
certificate  of  stock  which  bad  been  pledged  to 
plaintiff  by  its  secretary,  and  thereafter  ab- 
stracted by  him  and  pledged  to  defendant  as  se- 
curity for  a  DotCj  where  it  appeared  that  the 
secretary,  after  his  pledge  to  plaintiff,  had  ac- 
cess to  the  certificate ;  that  defendant  held  it 
for  over  a  year  before  demanding  a  transfer  on 
plaintiff's  books— the  mere  fact  of  plaintiff's 
trust  in  ,itB  secretary  was  not  Diligence  estop- 
ping plaintiff  from  asserting  a  claim  to  the  cer- 
tificate as  against  the  defendant,  especially 
where  it  did  not  appear  that  defendant  s  posi- 
tion would  not  have  been  bettered  If  plaintiff 
had  not  permitted  the  secretary  to  possess  the 
certificate,  or  had  noted  the  pMge  to  It  on  the 
stub  of  its  atodt  book. 

[Ed.  Note^For  other  cssea.  see  Corporations, 
Cent.  Dlg._H  481,  491,  607-B12,  637.  639-646. 
669.  618:  Dee.  Dig.  «»123.] 

8.  New  Tbial  «=>138— Motion— Tucb. 

Where  appellant  served  and  filed  its  notice 
of  intent  to  move  for  a  new  trial  on  August  12, 
1912,  prior  to  the  entry  of  the  judgment  on 
August  14th,  and  on  August  23d  served  a  new 
notice  of  intention  within  the  10  days  after  the 
entry  of  judgment  allowed  by  Code  Civ.  Proc 
I  659,  the  first  notice  was  premature  and  a  uul- 
uty,  but  the  secmd  notice  was  effectiTe. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  854-370;  Dec.  Dig.  ©=>138.] 


4.  Nkw  l^iAt.  ^186  —  Morrow— NoTMw  of 

ENTBT  or  JUDGUBNT— WAITEB. 

Formal  notice  of  the  oitry  of  judgment 
may  be  waived  by  proceedings  in  support  of  a 
motion  for  new  mal  without  any  nocice  of  in- 
tention to  move  therefor. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  II  277-853;  Dec.  Dig.  «»136.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angles  tkmnty;  Wm.  IX  Dehy, 
Judge. 

Action  by  The  Tamato  against  tbe  Bank  of 
Southern  Oalifomla.  Judgment  tor  defend- 
ant, motion  tor  new  trial  orermted,  and 
plaintiff  appeahk    Judgmoit  and  order 

versed. 

Parker  &  Mooto,  of  Los  Angeles,  for  ap- 
pellant Luclen  Gray,  of  Los  Angeles,  tog 
respondent 

HBNSHAW.  J.  Plaintiff  bron^t  this  ac- 
tion to  recover  possession  of  BO  shares  oC  Ub 
capital  stock,  alleged  to  be  wnrngfolly  In  Qie 
possraslTO  at  tbe  defendant.  Tlie  right  oC 
plaintiff's  possession,  as  pleaded,  rested  In  a 
pledge  of  the  stock  by  one  Inul  as  secnrl^ 
for  the  payment  of  his  promissory  note  to  tlie 
plaintiff  In  the  sam  of  $4,176.  Innl  at  that 
time  and  thereafter  was  tbB  secretary  of  tbe 
plaintiff.  The  defendant  asserted  ttie  right 
to  possesslOD  of  the  stock  as  ortlateral  se- 
curity tor  a  promissory  note  whldh  Inn!  made 
to  It  some  six  months  after  the  data  wben, 
the  stock  was  pledged  and  ddlvered  to  plain- 
tiff. The  evldoice  leaves  no  doubt  onx  the 
facts  that  Inul  did  give  bis  promissory  not» 
to  plaintiff  as  pl«ided  and  secured  this  note 
by  the  pledge  of  flie  60  -shares  of  stodc  In 
qnestion.  Six  monflis  thereafter  he  executed 
his  promissory  note  for  $1,800  to  deCHidant 
and  pledged  as  security  the  same  certlflcate 
of  60  shares  of  sto^  of  plaintiff.  Inul  waa 
not  authorized  by  plaintiff  to  take  the  stock. 
He  had  not  paid  his  debt  to  plaintiff.  Plain- 
tiff had  not,  in  any  way.  released  tbe  pledge, 
and  unquestionably  the  stotUt  was  illegally 
abstracted— in  shorty  stolen— from  the  jdaln- 
ttff  and  pledged  with  defendant  To  orei^ 
c<nne  the  prior  and  snpertor  rl^  ot  plain- 
tiff to  the  possession  of  this  stock  under  these 
circumstances  defendant  pleaded  that  plaln- 
tlfl  permitted  Inul  to  retain  possession  of 
and  access  to  the  certlflcate  ot  utodk  after 
it  was  pledged  with  It,  "and  thereby  enabled 
said  Inul  to  have  and  take  and  deliver  said 
certlflcate  of  stock  to  tbls  defendant" ;  that 
at  the  time  that  defendant  made  Its  loan  b> 
Inul  it  had  no  notice  or  knowledge  of  tbB 
pledge  to  i^lnttff;  tbat  Innl— 
"was  the  secretary  of  plaintiff  and  transacted 
with  defendant  a  large  amount  of  business  fOr 
and  on  behalf  of  said  plaintiff,  and  said  Inai 
was  at  such  times  one  of  the  managing  officem 
and  agents  of  plaintiS;  that  at  tbe  time  of  tb* 
institution  of  this  iuit,  and  for  a  long  time  prior 
thereto  and  for  some  time  thereafter,  said  Inni 
was  dangerously  sick  and  ill  and  confined  to  hie 
bed,  and  later  died  of  said  sickness  aad  illness, 
and  affiant  has  been  unable  to  learn  ot  or  find 
or  locate  any  property  or  efFects  of  said  Inni. 
other  tiuut  nid  certificate  of  stock;  tbat  piste- 
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tiff  safFered  and  permitted  thia  defendant  to  I 
have  and  continue  in  the  peaceable  and  undis- 
torbed  poaooMion  of  said  certificate  of  fitock 
from  June,  1S10,  until  November,  1911,  without 
In  an?  way  asseitinK  its  alleged  claim  thereto 
or  advising  this  affiant  <rf  said  alleged  claim,  and 
did  not  assert  said  alleged  claim  to  or  advise 
this  defendant  thereof  until  after  said  Inui  was 
dangaouBly  side  and  waa  unable  to  testify  or 
partidpate  In  this  oontroversy ;  that  It  was  by 
the  negligence  and  snlferance  of  plaintiff  that 
the  state  of  facta  of  wbidb  it  now  complains 
happened;  that  plaintiff  ought  to  be  and  is 
■topped  by  its  negligence  and  conduct  herein 
in  asserting  a  claim  to  said  oertiScate  of  stock 
prejudicial  to  this  defendant:  that  it  Is  specifi- 
cally provided  by  section  8543  of  the  Civil  Code 
of  this  state  that  where  one  of  two  persons,  both 
innocent^  most  inffer  by  the  act  of  a  third,  he 
by  whose  negligence  it  happens  must  l>e  the  suf- 
ferer, and  this  defendant  .^eads  abovtt  acts  and 
laid  provision  of  said  Code  in  bar  at  plaintiff's 
alleged  cause  of  action." 

The  court  found  In  the  precise  language 
of  this  averment,  and  concluded  that  It  was — 

"by  the  negligence  and  snfferance  of  plaintiff 
that  the  state  of  facts  of  which  it  complains 
happened,  and  that  the  pla^tiff  Is  estopped  by 
its  acts  and  conduct  from  asserting  a  claim  to 
said  certificate  oi  abodt  j^edged  to  plaintiff 
bank." 

[1]  Tt»  findings  are  liere  attacked  for  the 
InsnflBciency  of  the  evidence  to  support  tbem, 
Tb^  are  not  supported.  As  has  been  said, 
the  fiTtdflBice  is  abundant  to  eatabllah  the 
pledge  of  the  stodc  wtUi  the  plaintiff.  The 
bank's  evidence  Is  that  it  had  come  to  know 
Itanl  as  "die  active  managing  official  of  the 
company**  in  the  matter  at  attending  to  the 
security  and  the  financial  matters;  that  he 
was  the  *>tiflw/»^i  representative  of  the  com- 
pany, even  to  the  extent  of  trarroving  money 
for  the  company  tntm  the  bank.  The  plea  of 
Uie  tMUik  that  It  was  Indaced  to  place  reliance 
and  trust  upon  the  reprefientatloiis  of  Inui 
because  of  his  poaltltn  with  plaintiff  jtnd  be- 
cause plaintiff  intrusted  him  In  the  manage- 
ment of  these  delicate  and  confidential  afEalrs 
would  have  great  wel^t  If  the  matter  here 
in  controversy  in  any  way  grew  out  at  Inui's 
position,  or  was  within  the  actual  or  osten- 
sible powers  of  hla  agency.  But  admittedly 
la  this  matter  Inui  was  dealing  with  the 
bank  in  his  inivate  personal  capacity,  and 
the  bank  in  turn  was  dealing  with  him  in  a 
like  capacity,  and  not  at  all  as  the  representa- 
Uve  of  the  plaintiff.  It  would  be  an  extiaor^ 
dinary  imvosltion  to  hold  that  a  cmporatlon 
was  responsible  fin'  the  private,  personal  acts 
at  Its  <Acers,  Vholly  Independent  of  any 
bnsliiess  of  the  corporation,  becanae  ttie  cor- 
ptmitlon  had  employed  and  placed  these  of- 
ficers ba  positions  of  power  and  trust  True, 
snob  positions  of  power  and  trust  may  give 
the  men  who  hold  them  a  b^er  reputation 
toT  honesty  and  lat^srlty  than  perhaps  they 
would  otherwise  have,  but  this  Is  very  dif- 
ferent Indeed  from  saying  that  because  the 
oorporathm  emplt^s  them  In  sudi  capacities 
It  is  In  an:^  way  warranttsg  or  guaranteeing 
the  bonesty  and  Integrity  of  t^is  Ind^t^d- 
ent,  personal  business  transactions,  and  the 
tnuuMtethm  In  which  Inui  gave  bis  promis- 


[  sory  note  and  i^edged  this  MboA  to  the  de> 
fendant  was  strictly  ■  transacUon- (tf  that 

character. 

[2]  As  Uttle  foundation  Is  there  ft>r  a  find- 
ing of  estoppel  against  the  plaintiff.  All  that 
appears  Is  that  Inui,  the  trusted  secretary, 
had  or  (Stained  access  to  the  safe  in  which 
the  note  with  its  collateral  was  deposited. 
He  abstracted  this  stock  and  pledged  It  with 
the  defendant  Plaintiff  did  not  discover  this 
abstractitm  until  some  time  the^eaft;^r.  In- 
deed, the  bank.  It  appeared,  held  the  stock 
for  more  than  a  year  before  It  carried  the 
first  notification  to  plaintiff  of  its  possession 
^by  a  demand  that  It  be  transferred  upon  the 
books  of  the  company ;  that  Is  to  say,  It  was 
In  January,  1910,  that  the  plaintiff  received 
the  stock  In  pledge;  It  was  In  June,  1910,  that 
defendant  received  It  In  pledge,  and  In  No- 
vember, 1911,  defendant  presented  the  cer- 
tificate to  plaintiff  for  transfer,  and  there- 
after plaintiff  made  its  demand  upcm  de- 
fendant for  possession  of  the  stock.  It  la 
not  contended  that  plaintiff  did  any  affirma- 
tive act  touching  the  rights  of  the  defendant 
by  reason  of  whl<ii  an  estoppel  could  be  rais- 
ed In  the  letter's  favor.  Its  acts  are  said 
to  be  acta  of  negligence.  They  are  defined  as 
n^liKence  in  not  keeping  posseflsion  ot  the 
certificate;  negligence  in  [termlttlng  Inui, 
the  debtor,  to  have  charge  of  the  certificate; 
negligence  in  not  getting  the  certificate  In- 
dorsed and  delivered  to  it  by  Inui;  negli- 
gence In  not  having  Its  pledge  noted  on  the 
stub  of  Its  stock  book ;  negligence  In  not  dis- 
covering the  abstracthm  of  the  certificate; 
and,  finally,  "it  was  negligent  in  not  being 
diligent"  But  all  this  amounts  to  no  more 
than  that  the  plaintiff  trusted  a  man  who 
occupied  one  of  its  resiwnslble  official  posi- 
tions. Every  corporation  and  every  business 
firm  In  the  land  must  do  and  does  the  same 
thing.  No  business  of  any  magnitude  or  con- 
sequence can  be  transacted  without  a  trust 
Imposed  in  somebody,  and  where  a  trust  must 
be  Imposed  It  Is  always  possible  to  violate 
the  trust  It  was  therefore  not  negligence 
upon  the  part  of  plaintiff  that  It  waa  possible 
for  .Inui,  Its  secretary,  to  have  stolen  the 
pledged  stock,  and  no  other  of  the  acts  of 
negligence  charged  and  found  against  the 
plaintiff  amount  to  anything.  It  does  not 
appear  that  defendant's  position  would  have 
bem  -bettered  In  the  slightest  If  these  acts 
or  omissions  of  plaintiff  had  not  taken  place. 
It  would  not  have  enlightened  defendant,  for 
example.  If  the  pledge  to  plaintiff  had  been 
noted  on  the  stub  of  Its  stock  book.  It  would 
not  have  advantaged  defendant  if  plaintiff 
had  discovered  the  theft  of  the  stock  the  day 
after  it  was  pledged  to  defendant  'or  the 
Injury  had  then  been  accomplished.  The  de- 
fendant was  not  chained  with  notice  that 
Inui  had  pledged  it,  and  did  not  know  that 
he  had  pledged  it  until  the  defendant  In 
turn,  offered  It  for  transfer,  and  defendant 
Itself  waited  move  than  a  year  before  so 
doing.    Janln  t.  London  &  San  nran^laoo 
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Bonlt,  92  Oal.  14.  27  Paa  1100,  14  B.  A. 
320,  27  Am.  St  Rep.  82.  No  evldeoce  what- 
eTer  was  oCfered  from  wbldi  even  an  infer- 
ence could  be  drawn  that  knowledge  acquired 
by  the  bank  at  any  time  Attex  tbe  contract  of 
I^eflge  was  completed  would  have  enabled  It 
to  bare  bettered  Its  financial  condition  In  the 
matter  of  the  Inui  loan. 

[3,  4]  Appellant  served  and  filed  its  notice 
of  intention  to  more  for  a  new  trial  on  Au- 
gust 12,.  1912.  This  was  prior  to  the  entry 
of  the  Judgment.  Thereafter,  on  the  14th 
day  of  August,  1912,  tbe  judgment  was  en- 
tered, and  upon  August  23d  appellant  served 
a  new  notice  of  intention  to  move  for  a  new 
trial.  Appellant's  first  notice  of  intention 
filed  prior  to  the  entry  of  tbe  judgment  was 
premature  and  a  nullity.  Its  second  notice 
of  intention,  served  and  filed  upon  August 
23d,  was  within  10  days  after  the  entry  of 
the  judgment,  and  therefore  from  any  point 
of  view,  whether  or  not  appellant  bad  notice 
of  the  entry,  waa  within  time.  Section  65©, 
Code  Civ.  Proc.  This  precise  question  has 
not  heretofore  been  passed  upon  by  this 
court,  but  has  received  consideration  In  Mon- 
tana under  a  Code  section  identical  with  ours, 
and  we  are  in  accord  with  the  views  of  the 
Montana  court  In  its  constructi<Mi  of  the  stat- 
ute, niat  is  to  say,  the  first  notice  was  pre- 
mature and  a  nullity,  since  the  judgment  bad 
not  been  entered.  Power  v.  Turner,  87  Mont 
521,  97  Pac  950.  And  though  formal  notice 
of  tbe  entry  of  the  judgment  may  be  waived 
by  the  moving  party  by  Instituting  his  pro- 
ceedings in  support  c€  tbe  motion,  without 
such  notice,  as  was  here  done  under  the  sec- 
cmd  notice  of  inteutlon,  it  will  not  be  held 
that  tbe  mere  fact  that  a  premature  notice 
was  inadvertently  given  is  a  waiver  such  as 
will  compel  the  appellant  to  stand  upon  the 
premature  notice  and  forbid  him  giving  a 
later  and  proper  one.  Mclntyre  T.  MacOiQ< 
Diss,  41  Moat  87,  108  Pac.  363,  137  Am.  8t 
Rep.  701. 

The  Judgment  and  ordered  aK>ealea  from 
are  therefore  reverb. 

We  concur:  LORIGAN,  J.;  MELVIN,  J. 


In  re  CLABK'S  ESTATE. 
TBATIS  et  aL  v.  BTBAU& 

(S.  r.  7202.) 
(Snpreme  Court  of  California.   June  11,  1915.) 

1.  Wills  ®=)55— TESTAMENTAaT  CAPAcrrr — 
Sufficiency  of  Evidence. 

In  a  proceeding  to  revoke  the  probate  of 
a  will  of  a  man  Hi  years  old,  executed  by  him 
on  his  deathbed  while  very  feeble,  evidence  held 
to  support  a  finding  of  testamentary  capacity. 

(Ed.  Note. — For  other  caaea,  see  Willa,  Cent 
Dig.  §9  137-158,  161 ;  Dec.  Dig.  «=>o5.] 

2.  Wills  *=9108—Execotion— Indication  o? 
Debihbb  bt  Signs. 

That,  on  the  execution  of  a  will,  some  of 

the  testator's  wishee  were  expressed  by  affinaa- 


tlve  signs  made  fn  response  to  quesHons,  AS 

not  Invalidate  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  IS  249-25a ;  Dec.  Dig.  «=>108.1 

3.  Wills  «=»302  —  Bucution  —  SmncmfCT 
OF  Evidence. 

Where,  upon  the  execntiou  <rf  a  will,  the 
testator's  wishes  are  exptesaed  by  affimtative 
signs  made  in  response  to  questions,  the  court 
will  always  use  care  to  require  proof  of  von- 
taneous  aetirai  and  volititni  on  tk«  part  of  tbe 
testator. 

EM.  Note.— For  other  cases,  see  Wills.  Gent. 
1.11575,681.700-710;  Dee.  Dig.  «E»b02.] 

4,  Wills  ®=>52— Testakentabt  Capacitt — 

PSESUMPTIOWS  and  BUBDIN  OF  PBOOF. 
On  a  petition  to  revoke  the  probate  of  a. 
will,  the  burden  of  proving  unsfHinnnesa  of  mind 
was  on  the  contestants, 

[Ed.  Note.— For  other  cases,  see  Wills,  Gait. 
Dig.  a  101-110 ;   Dec  Dig.  «»52.] 

6.  Wills  ^»47— TEffrAHENTABT  'Oapaort— 

SUFFICIBNCT  or  EVIDENCE. 

That  a  testator  was  a  very  old  man  and 
very  feeble  did  not  alone  establidi  lack  ct  testa- 
mentary capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent^ 
Dig.  §  94 ;  Dec.  Dig.  «=>47.1 

6.  Wills  «=9l66— Undue  Iiiii.uxhcb— Sdvyi- 

oiENCT  OF  Evidence. 

In  a  proceeding  to  revoke  the  prcAate  of  a 
will  giving  property  to  a  niece  of  the  testator, 
to  the  exclusion  of  other  nieces  and  nephews, 
evidence  held  insafficient  to  show  the  exerciM 
of  undue  influence  by  the  niece,  or  by  the  testa- 
tor's physician  or  attorney  in  the  niece's  behalf, 

[Ed,  Note.- For  other  cases,  see  Wills,  Cent 
Dig.  SS  421-437;   Dec.  Dig.  «=9l66.] 

7.  Wills  «=>li>5—VALiDiTT— Undue  iHixtr- 

BNCE. 

To  render  a  will  invalid  on  the  ground  of 
undue  influence,  there  must  be  that  sort  of 
pressure  which  overpowers  the  mind  and  masters 
the  volition  of  the  testator  at  the  very  moment 
of  the  testamentary  act 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  S75~S81;  Dec;  «»1G6.] 

8.  Wills  «=»  111— Execution-^ig  nature  bt 
Mask. 

Where  a  testator  attempted  to  sign  his 
name  to  a  will,  but,  being  imable  to  control 
the  pen  or  pencil,  indicated  a  desire  to  have  bis 
name  signed  for  him,  whereupon  some  one  guid- 
ed his  hand  in  making  a  cross,  and  bis  name 
was  written  by  the  attamej  who  drew  the  will, 
the  fact  that  the  mechanical  work  of  .affixing 
his  name  to  the  will  was  performed  by  anotbtf 
did  not  invalidate  tbe  instrument 

[Ed.  Note.— For  other  cases,  see  Wills,  Ceat 
Dig.  H  207-275;  Dee.  Dig.  ^solll.]* 

Department  2.  Appeal  from  Superior 
Court  City  and  County  of  San  fYandsoo ;  J. 
v.  Coffey,  Judge. 

Proceeding  by  Elizabeth  Johnson  Travis 
and  others  against  Florence  Straus,  to  re- 
voke the  probate  of  the  will  of  Robert  ClartL, 
deceased.  From  an  order  refusing  to  re- 
voke the  probate,  the  p^tioners  appeaL  Af- 
firmed. 

Frank  B.  Webe  and  O.  S.  Morblo,  boOi  ^ 
San  Frandsco,  for  ai^lants.  J.  W.  Hen- 
derson and  F.  J.  Klerce,  both  of  San  Fran- 
(dsco  (F.  3.  Klerce,  of  Sao  Frandaco^  of 
counsel  for  respondent 
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IC^TIN,  T.  Thii  ia  an  spoetiL  by  c^taln 
nephews  and  nlecu  of  Bobeit  Clark,  teceos- 
ed,  txom  an  order  of  the  snpeilor  court  of  the 
dty  and  county  of  San  Francisco  refusing 
to  reroke  the  prdbate  o£  the  wlU  of  eald 

The  proponent  and  ezecntrix  of  the  last 
will  of  said  Clark  la  also  a  niece.  All  (MF  the 
petitioners  reidde  outside  ot  the  state  of  Cal- 
ifornia. Florence  Straus,  encotrix  of  the  will 
and  respM^eat  here,  is  and  long  has  been  a 
reiddeift  of  Los  Angdea.  Appellants  frankly 
admit  that  there  was  a  serious  conflict  ot  evi- 
dence at  the  hearing  <A  the  petition  for  revo- 
cation oC  the  probate  of  the  will,  but  they 
ask  a  re  venal  of  the  order  denying  their 
prayer  upon  the  ground  that,  in  any  at^ect  of 
the  evidence,  it  was  totally  Inadequate  to 
support  the  omclnslon  reached  the  pro- 
bate court. 

The  three  grcmnds  of  the  contest  by  ai^l* 
lants  wwe:  (1)  That  the  will  was  procured 
by  fraud  and  undue  Influence;  C!)  that  at 
the  time  at  executing  the  will  the  testator 
teemed  testamentary  capad^;  and  (3)  that 
the  wUl  was  not  executed  aocord^g  to  law. 

[t]  Tb»  court  found  against  all  of  these 
grounds  ct  contest.  The  finding  with  refer- 
ence to  the  affectionate  regard  in  which  the 
testator  held  his  nleoe  Mrs,  Straus  so  thor* 
ou^ly  and  briefly  sums  up  the  testimony  of 
the  witnesses  who  appeared  Cor  the  respond- 
eat that  we  need  do  no  more  than  quote  it 
The  court  found: 

"That  said  Florence  StrauB  is  a  niece  of  said 
Bobert  Clark,  and  the  only  one  of  his  heira 
residing  in  tbe  state  of  California ;  tliat  said 
Robert  Clatk  held  the  said  norence  Strang  In 
affectionate  regard,  and  upon  the  death  of  bis 
wife,  Mary  Clark,  about  three  weeks  previous  to 
his  own  death,  tbe  said  Robert  Clark  sent  a 
telegram  to  the  said  Florence  Straus,  who  resid- 
ed in  th»'ti^  Los  Angeles,  state  of  California, 
adyiaing  her  of  the  death  ox  Ma  aaid  wife,  and 
asking  her  to  come  to  him  at  once ;  that  said 
Florence  Straus  immediately  came  to  San  Fran- 
cisco, and  remained  with  the  said  Robert  Clark, 
until  his  death;  that  the  said  Robert  Clark 
HA,  shortly  aftn*  her  arrival,  cause  the  money 
on  deposit  in  the  said  German  Savings  Bank  a 
Loan  Society  to  be  deposited  in  the  names  of 
Robert  Clark  and  Florence  Straus  and  made 
tbe  same  payaMe  to  tbe  order  of  either  or  the 
survivor  of  either;  that  on  tbe  13tb  day  of 
April.  1912.  said  Robert  Clark  became  ill,  and 
on  tbe  16th  day  of  April,  1912,  for  the  purpose 
of  better  caring  for  him,  tbe  said  Robert  Clark 
was,  by  order  of  bis  physielan,  removed  to  the 
Hahnemano  Hospital,  in  which  he  remained  un- 
til bis  death." 

Hie  money  to  vrihicb  reference  is  made  In 
tbe  foregoing  finding  was  something  more 
than  $18,000  In  the  aggregata 

Bobert  Claik,  at  the  time  of  his  death,  was 
81  years  of  age,  yet,  according  to  the  tesU- 
mony  (Ht  even  some  of  the  witnesses  for  the 
omtesttnts,  he  was  to  good  health  for  a  man 
of  his  years  up  to  a  time  within  a  tew  days 
of  his  death.  On  April  14, 1912,  he  received 
notice  from  tbe  board  of  health  that  certain 
debris  in  the  cbObx  ot  hla  house  must  be 
taken  out  and  burned.  JEUs  personaUy  remov- 
ed some  of  this  materiaL   Be  then  to(A  a 


seat  <n  a  pleee  of  wood  or  bloiiA:  in  his  back 
yard,  sjiA  atbex  altUng  there  ft>r  a  short  time 
he  collapsed  and  sunk  into  a  fhlntlng  can- 
dition,  from  which  he  was  revived  with  dif- 
ficulty by  the  neU^bors  who  cairled  him  into 
the  house,  On  April  16th,  by  order  of  his 
idiyslcian,  he  was  ramoved  to  Hahnemann 
Hoi^tal,  where  on  the  evening  of  that  day, 
between  6  and  6  o'cloat,  the  instrument  after- 
wards admitted  to  probate  as  his  will  was 
executed.  He  died  Bhwtly  after  9  o*clo6k  the 
following  morning. 

The  will  was  pr^red  by  Mr.  J.  W.  Hen- 
drason,  an  atlOTn^  at  law,  who  testified  that 
he  first  met  B<Aert  Clark  about  three  weeks 
prior  to  the  letter's  death.  Mrs.  Straus  had 
asked  Mr.  HendenKm  to  see  her  uncle  with 
reference  to  his  wife's  estate.  After  some 
dlscusdon  of  tbe  affairs  of  Mrs.  Clark's  es- 
tate and  ot  the  threatened  actitm  on  the 
part  of  some  of  Mr.  Clark's  relatives  to  have 
a  guardian  app<dnted  fOr  the  tdd  man,  the 
attorney,  at  his  client's  request,  aifeed  Mrs. 
Straus  to  leave  the  toom.  Tbey  tbea  dis- 
cussed the  dl«posltlQn  of  Mr.  Clark's  own  prop- 
erty, and  Mr.  H^kderson  advised  the  execu- 
tion of  a  will  rather  than  any  arrangement 
for  tbe  passing  itf  title  by  deed.  Of  this  in- 
terview Mr.  Henderson  testified,  in  part;  as 
follows: 

"I  asked  him  about  the  way  be  would  like 
to  have  bis  wUl  prepared,  and  be  said  be  would 
like  to  have  it  go  to  Mrs.  Straus.  He  was  defi- 
nite about  Lt.  I  told  him  that  if  be  desired  the 
will  that  way  I  would  prepare  the  will  and 
bring  it  out  to  him  for  ezeculiOD.  He  said, 
'Hot  now.'  I  asked  him  when  he  wanted  to  do 
it  He  said:  'After  a  while;  I  am  not  going 
to  die  yet.'  I  did  not  press  him  any  further 
about  it.  I  Boid  nothing  further  abont  that 
matter." 

After  Mr.  Clark  was  taken  to  the  hospital, 
Mr.  Henderson  was  notified  of  that  fact  by  -a 
telephone  message  either  from  Mrs.  Straus  or 
from  the  attending  physician,  and,  after  pre- 
paring a  will  in  accordance  with  the  wishes 
expressed  by  Mr.  Clark  regarding  the  disposi- 
tion of  his  property  when  he  should  be  ready 
to  make  a  will,  the  attorney,  accompanied  by 
Mr.  Botts,  a  gentleman  connected  with  his 
ofBce,  went  to  see  the  sick  man.  After  Mr. 
Henderson  entered  the  room  of  Mr.  Clark, 
the  Invalid  spoke  to  him,  smiled,  and  grasp- 
ed his  hand.  Asked  by  the  lawyer  bow  they 
were  "using"  him  at  the  hospital,  he  sald^ 
"All  right,"  or  something  of  that  kind.  Ask- 
ed if  he  wanted  to  make  hla  will,  Mr.  Clark 
said,  "No,"  very  emphatically.  **I  called  his 
attention,"  said  Mr.  Henderson,  "to  the  fact 
that  he  was  very  ill,  and  that  if  he  was  go- 
ing to  make  a  will  at  all  he  had  better  cou- 
sider  it  now.  I  did  not  say  anything  further 
regarding  It  I  stepped  bade  because  I  did 
not  care  to  press  anybody  to  make  a  will. 
The  doctor  stated  to  him  then  that  he  was  a 
very  cdck  man,  and  that  he  possibly  had  not 
48  hours  to  live;  Chat  If  he  had  any  business 
to  transact,  that  he  detdred  to  transact  before 
his  death,  he  would  advise  him  to  do  so  now ; 
that,  while  he  mi&t  live  longer  than  that 
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and  might  reoorer  and  be  well  again,  be  could 
not  assure  him  that  he  would.  This  seemed 
to  have  some  Influence  on  the  old  gentleman's 
mind,  end  I  again  asked  him  If  he  desired, 
uqder  those  circumstances,  to  execute  the 
will  in  accordance  with  our  conversation.  I 
told  him  that  I  had  prepared  the  will  in  ac- 
cordance with  his  desire  expressed  to  me  at 
his  home.  He  said  then  that  he  desired  to 
make  his  will."  The  will  was  then  read  to 
him,  and  he  was  raised  up,  a  book  was  plac- 
ed in  front  of  him,  and  he  attempted  to  sign 
his  name  to  the  will  which  was  put  thereon. 
He  seemed  to  be  unable  to  control  the  pen 
which  had  been  placed  in  his  hand,  and  a 
pencil  was  substituted,  but  with  no  better  re- 
sults. Mr.  Henderson  then  asked  if  he  de- 
sired to  have  his  name  signed  for  him,  and 
he  indicated  a  desire  to  have  that  done. 
Some  one  guided  his  hand  in  making  a  cross, 
and  the  name  "Robert  Clark"  was  written  by 
Mr.  Hendeiwn.  According  to  Mr.  Hmder- 
son's  testimony,  testator  declared  the  instru- 
ment to  be  his  will,  and  at  hts  request  Mr. 
Botta  and  Mr.  Henderson  signed  it  as  wit- 
nesses with  due  formality.  Mr.  Henderson 
testified  that  Robert  Clark  was  of  sound 
mind  at  the  time  of  executing  the  instrument. 
He  was  corroborated  in  nearly  all  of  the  es- 
sential particulars  of  his  account  of  the  oc- 
currences in  Robert  Clark's  room  at  the  hos- 
pital by  Mr.  Botts,  Mrs.  Straus,  and  Dr. 
Preyermuth,  It  would  serve  no  good  purpose 
to  quote  or  to  summarize  their  testimony 
further,  except  to  discuss  porticns  of  the 
physician's  account  of  the  mental  condition 
of  his  patient  at  the  time  of  the  signing  of 
the  will,  because  appellants  insist  that  his 
testimony  indicates  clearly  a  state  of  in- 
competence on  the  part  of  the  testator  to  ex- 
press any  wish  concerning  the  disposition  of 
t£e  property. 

[2, 3]  It  Is  true  that,  according  to  the  ac- 
count of  the  witnesses  who  had  stood  at  the 
bedside,  some  of  Mr.  Clark's  wishes  were  ex- 
pressed by  affirmative  signs  made  in  response 
to  questions,  but  this  fact  does  not  invalidate 
the  will,  A  will  made  by  interrogatories  may 
be  valid  (Williams  oii  Executors  [7th  Ed.]  p. 
57 ;  1  Underbill  on  Wills,  &  204 ;  Denny  v.  Fin- 
ney's Heirs,  60  Vt.  524,  12  Atl.  108 ;  Bobbins 
V.  Robbins,  50  N.  J.  Bq.  742,  26  AtL  673); 
and,  while  it  is  true  that  where  a  will  has 
been  so  made  the  court  will  always  use  care 
to  require  proof  of  spontaneous  action  and 
volition  on  the  part  of  the  testator,  we  can- 
not say  that  in  this  case  the  conclusion  reach- 
ed was  not  Justlfled. 

Dr.  Freyermuth,  who  had  attended  Mrs. 
Clark,  had  told  him  at  the  time  of  her  death 
when  the  aged  man  was  downcast  that  he 
had  ten  years  to  live.  When  the  doctor  spoke 
to  his  patient  In  the  hospital  and  advised  him 
to  make  some  disposition  of  the  property,  he 
did  not  care  to  sign  any  will  then,  perhaps 
having  in  mind  the  physician's  former  assur- 
ance ot  a  Ions  Ufa  However,  tbe  doctor  tuM 
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him  that  he  was  a  very  sick  man,  and  Oiat 
the  morrow  might  be  too  late.  'Hien,  accord- 
ing to  the  physician's  testimtniy,  Mr.  Heo- 
derscoi  asked  Mr.  Clai^  if  he  wished  to  stgu 
the  wlU  as  he  had  prepared  it.  So  it  was 
read  aloud  to  the  testator,  section  by  sectltm, 
very  distinctly.  Mr.  Henderson  asked  him 
if  that  was  what  he  wanted,  and  be  nodded 
and  spoke,  "Yes."  Hie  physician's  account 
of  the  sick  man's  efforts  to  afl3x  tils  name  to 
the  Instrument  and  the  subsequent  signing  of 
the  will  by  Mr.  Henderson  agree  lobstan- 
tially  with  the  testimony  of  the  otlier  wlt- 
nessea  In  answer  to  the  usual  guestloa, 
"Was  he  of  sound  or  unsound  mind  at  that 
time  In  your  judgment,"  the  physician  said, 
"He  was  absolutely  of  sound  mind."  l%e 
doctor  stated  further  tliat,  at  that  time,  hla 
patient's  mental  condition  was  unimpaired; 
that  Mr.  Clark  was  rational ;  and  that  after 
he  liad  been  brought  to  the  hospital,  and  be- 
fore the  executl<m  of  the  will,  the  cMidltlon 
of  the  old  man  Improved  slightly.  It  also 
developed  in  the  examination  of  Dr.  Freyer- 
muth that  frequently  before  the  wltn^  bad 
ever  met  Afrs.  Straus,  and  notably  on  an  oc- 
casion shortly  after  Mrs.  Clark's  death,  Mr. 
Clark  had  said  that  he  wanted  "Florence" 
(Mrs.  Straus)  to  have  his  iwoperty.  Appel- 
lants assert  that  all  of  the  physician's  tes- 
timony on  direct  examination  was  nullified 
by  his  admission  on  cross-examination  that 
his  patient  was  in  a  "partially  semicomatose 
condition,"  after  he  had  been  taken  to  tJie 
hospital.  But  thb  testimony  was  quite  con- 
sistent with  Dr.  E^yermuth's  other  state- 
ments, because  he  did  not  testify  that  tbe 
state  of  partial  coma  continued  during  all  of 
the  time  between  the  arrival  of  the  patient 
at  the  hospital  and  his  death.  ' 

[4,  6]  That  testator  was  an  old  man  and  a 
very  feeble  man  there  can  be  no  doubt,  but 
we  cannot  say,  as  matter  of  law,  that,  in  view 
of  the  testimony  in  all  of  its  bearings,  be 
was  lacking  in  testamentary  capacity.  The 
burden  of  proving  unsoundness  of  mind  was 
on  the  contestants.  Estate  of  Dolbeer,  149 
Cal.  230,  86  Pac  695,  &  Ann.  Cas.  795.  The 
infirmities  of  old  age  were  not  sufficient  in 
themselves  to  establish  lack  of  testamentary 
capacity  (Estate  of  MacCrelllsh,  167  Cal.  717, 
141  Pac.  257,  L.  R.  A.  1915A,  443) ;  and,  in 
view  of  the  positive  testimony  of  the  witnee»- 
es  who  saw  the  execution  of  the  will  that  Mr. 
Clark  was  of  sound  and  disposing  mind, 
we  think  the  finding  of  the  court  on  that  sab- 
Ject  was  amply  supported. 

[6,  7]  Nor  can  we  agree  with  appellants  In 
their  argument  in  support  of  their  theory 
that,  under  tbe  evidence,  tbe  will  must  barm 
been  procured  by  fraud  and  undue  inflnenoei. 
It  Is  not  an  unnatural  will.  It  followed  the 
contemplated  disposition  ot  his  propertj 
which  the  testator  bad  discussed  with  Us 
physician  and  bis  legal  adviser.  Mrs.  Strain 
was  tbe  one  person  tor  whom  he  sent  wliai 
Us  wife  died,  and  afttf  ba  was  taikea  to  tb» 
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luBpttal,  as  the  attending  none  testllled,  he 
ms  somewhat  Impatlait  until  Mrs.  Straus 
arrired,  but  after  her  advent  he  became  oul^ 
and  appajrently  contented. 

Mudi  appears  In  the  briefs  at  appellants  on 
flie  snbject  of  the  alleged  persnadons  and  Im- 
portonltlea  of  the  doctor  and  the  attorney 
vUcih,  It  IB  affirmed,  must  have  anxrauted  to 
undue  Influence  upon  the  nrind  and  ToUtion 
of  the  testatw.  The  erldenoe  tails  far  ahort 
<a  establishing  that  sort  ot  sinister  Influence 
which  Bomettines  operates  to  produce  an  in- 
Btramoit  whldb  Is  not  the  wtU  of  Its  suppos- 
ed maker.  Theae  gentlemen  were  Robert 
Clark's  adrlsera.  The  mere  advice  to  make  a 
win  whinb  they  gave  to  the  old  man,  In- 
stead of  ohlbltlng  a  desire  to  defraud,  cajide, 
or  mislead  him,  would  rather  Indicate  a  laud- 
aide  wish  that  he  who  was  the  client  ot  one 
and  Qie  patient  ot  the  other,  should  put  his 
afEalTS  In  order  b^Me  his  departure  from 
tbls  wOTld,  whidi  In  the  nature  at  things 
oould  not  be  long  postponed  Ua  a  man  ot  hla 
Bge  and  Infirmity.  It  can  hardly  be  said,  in 
view  of  the  evidence,  that  thm  witnesses 
mast  have  been  otMxmspIratiffs  of  Mrs. 
Straus,  trying  to  aid  her  in  snatching  her 
imde^s  fortune  from  his  other  kindred.  It 
was  shown  that  she  met  them  both  after  her 
aunt's  death,  when  die  came  fnnn  Los  Angel- 
es In  answer  to  her  uncle's  summons.  When 
Kr.  Clark  wanted  an  adviser  to  aid  blm  in 
Oie  settlement!  of  his  wUefs  tBState^  Mrs. 
Straus  waa  directed  to  Mr.  Henderson  by  the 
widow  of  the  former  pastor  ot  the  church 
which  her  anut  had  att^ided.  She  herself 
swore  that  ake  had  never  importuned  her  un- 
cle to  make  a  wlU  In  her  favor.  The  tect  that 
advke  was  offcoed  to  Mr.  Glaik,  taken  in  con- 
nection with  the  activity  itf  Mra.  Straus  In 
secarlng  counsel  for  him,  falls  to  establish 
tbat  sort  of  undue  Influence  which  must  be 
shown  before  a  court  will  overthrow  a  sol- 
eomly  executed  will.  The  evidence  utterly 
falls  to  readi  the  dignity  ot  proof  ot  that  sort 
of  pressure  which  overpowered  the  mind  and 
mastered  the  ToUtion  of  the  testator  at  the 
very  moment  of  the  testamentary  act  With- 
out such  proof;  no  will  should  be  held  in- 
valid on  the  ground  of  undue  Influence.  Es- 
tate of  Gleason,  IM  CaL  766,  130  Pac.  872; 
Kstate  of  Garltfaers,  166  OaL  428,  1<»  Pac. 
127:  Estate  of  I«vinburg,  161  CaL  643,  119 
Pac.  916 ;  Estate  of  Kllbotn,  162  CaL  11, 120 
Pac.  762. 

[I]  Ihete  was  ample  testimony  to  support 
the  finding  <tf  due  execution  of  the  will,  in- 
cluding the  declaration,  which  Mr.  Hender- 
son said  the  testator  mad^  that  the  Instru- 
ment snbsequaitly  probated  was  his  last  wUL 
Ndthw  the  fact  that  testabN:  made  his  wish- 
es known  partly  by  pantomime  and  partly  In 
awwer  to  ^uesUfms,  nor  the  drcnmstance  that 
the  medianlcal  wwfc  of  afludug  his  name  to 
Oie  will  was  performed  by  another,  serves  to 
invalidate  the  instrument  In  re  Mullln,  110 
OsL  2S8,  42  Pac.  645. 


In  accordance  with  the  views '  expressed 
atrave,  we  are  of  the  opinion  that  the  declsim 
of  the  superior  court  and  the  order  made  and 
the  decree  entered  were  without  substantial 
«ror. 

The  order  is  afflrmed. 

We  concur:  HSNSHAW,  J. ;  LOBIOAN,  J. 


LOWELL  HARDWARE  CO.  v.  MAT  et  aL 
(No.  8118.) 

(Supreme  Court  of  Ctdorado.    June  T,  1916J 

1.  Mecharxcs'  Liehs  «=»167— BiQor  to  Lien 
—  Lien  Ounc  BicBSACiNa  Monlzbnablb 
Abtici.es. 

Although  a  claim  of  lien  Includes-  a  claim 
for  materials  not  the  subject  of  Uen,  it  will  not 
vitiate  the  part  of  the  cmim  for  materials  the 
subject  of  lien ;  and,  where  the  lienable  materi- 
als pan  be  easily  and  readUy  separated  from 
those  which  are  not  lienable,  it  will  be  done  and 
a  Uen  declared  as  to  them. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  S§  266-274;  Dec  Dig.  «8=» 
157.] 

2.  MscaANics'  Liens  «=»6  —  Consibuotzon 
OF  Statute — In  Gekkrai- 

Mechanics*  Uen  statutes,  being  equitable  in 
purpose  and  remedial  in  nature,  are  to  receive  a 
liberal  conatruction,  and,  while  there  must  be 
a  substantial  compliance  with  all  material  re- 
quirements of  the  statute,  mistakes  not  intend- 
ed to  deceive  parties  interested  may  be  over- 
looked. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent  Dig.  §§  3.  5;  Dea  Dig.  «=s>5.] 
8.  MsoBANics*  Liens  «s>137  —  Ijen  Statk- 

usNT— Reputed  Owneb^tatuix. 

Under  the  statute  (Etev.  St  1908,  S  4033), 
requiring  that  the  lien  statement  shall  contain 
the  sanies  of  the  owner  or  reputed  owner  of 
the  property,,  a  lien  statement  alleging  that  the 
Lucania  Transportation,  Tunnel,  Mining  & 
Drainage  Ck>mpany  was  the  owner  and  reputed 
owner  of  the  premises,  with  a  showing  tbat  it 
had  contracted  for  the  improvementj  waa  the 
only  party  interested  therein  or  benefited  there- 
by, that  it  transacted  all  business  in  its  name 
and  accepted  service  of  notice  of  the  filing  of  the 
statement  of  the  lien,  and  withheld  money  from 
the  contract  price  according  to  the  terms  of  the 
contract,  waa  sufBcient,  although,  in  reorganiza- 
tion, that  company's  title  had  been  transferred 
to  the  Lucania  Tunnel  &  Mines  Company  with 
the  same  officers,  management,  and  substantially 
the  same  ownership. 

[Ild.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §g  225-233;  Dee.  Dig.  «=> 
137.] 

4.  Mechanics'  Liens  ®=s>122— Enforceubnt 
—Notice  of  Lien  Statbment— Statute. 
L'nder  the  mechanics*  lien  statute  (Rev.  St 
1906,  I  4020),  providing  that  notice  of  the  serv- 
ice of  the  lien  statement  shall  be  given  by  deliv- 
ering it  to  the  owner  or  reputed  owner  persmal- 
ly  or  by  leaving  it  at  his  residence  or  place  of 
business  with  some  person  in  charge,  and  that 
no  notice  shall  be  insufficient  for  defect  of  form 
if  sufficient  to  put  the  owner  or  reputed  owner 
upon  Inquiry  as  to  such  matters,  and  to  allow 
the  party  contracting  with  the  principal  con- 
tractor to  withhold  money  doe  other  lien  claim- 
ants, a  notice  containing  the  name  of  the  Lu- 
cania Transportatitm,  Tunnel  &  Mining  Compa- 
ny as  the  reputed  owner,  and  describing  the  Lu- 
cania Tunnel  property,  title  to  which  in  fact 
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bad  been  tranaferred  to  the  Lncania  Tunnd  & 
Mioes  Gompaii7,  in  course  of  reorganization, 
was  sufficient  to  put  the  new  company  upon  in- 
guirr. 

[Ed.  Note^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  »  165-170;   Dee.  Dig.  «=» 

En  Banc.  Error  to  District  Court,  Clear 
Creek  County;  H.  S.  Class,  Judge. 

Action  by  the  Lowell  Hardware  Company 
against  J.  3.  Majr  and  others.  Judgment  for 
defendants,  and  plain tUf  brings  error.  Re- 
versed. 

E.  U  Begennitter,  of  Idaho  Springs,  and 
Morris  &  Grant,  of  Denver,  for  plaintiff  in 
■error.  Harry  B.  Kelly  and  Charles  H. 
Haines,  both  of  Denver,  defendant  In  error 
Lucania  Transportation,  Tonnd*  Mining  & 
Drainage  Oo. 

SCOTT,  J.  This  is  an  action  to  foreclose 
A  mechanics*  lien.  On  the  25th  day  of  April, 
1910,  the  defendant  the  Lucania  Tunnel  St 
Mines  Company  entered  Into  a  written  con- 
tract with  the  defendant  J.  J.  May,  to  drive 
the  tunnel  of  the  said  company,  known  and 
designated  in  the  contract  as  the  Lucania 
Tunnel,  a  distance  of  600  feet,  at  a  stipulat- 
ed price  per  foot. 

The  plaintiff  in  error,  plaintiff  below,  fur- 
nished materials  for  the  work  to  the  con- 
tractor, May,  to  the  extent  of  $5,007.13,  upon 
which  account  there  was  paid  the  sum  of 
nrl33-30,  leaving  a  balance  due  of  $3,843.53, 
to  secure  the  payment  of  which  the  plaintiff 
•on  the  3d  day  of  December,  1910,  filed  Its 
Uen  statement  with  the  proper  officer,  claim- 
ing a  lien  on  the  premises  of  the  defendant 
for  the  amount  due  for  materials  sold  and 
delivered.  At  the  close  of  plaintiff's  testi- 
mony, the  defendants  moved  for  a  nonsuit 
upon  the  ground  that  the  evidence  offered  Is 
not  sufficient  to  constitute  a  cause  of  action 
against  either  of  the  defendants.  This  mo- 
tion was  granted  by  the  court  without  the 
assignment  of  any  specific  reason  therefor, 
■and  the  plaintiff  brings  the  case  here  for  re- 
view. 

The  contentions  of  the  defendant  the  Lu- 
cania Tunnel  &  Mines  Company,  to  justify 
the  ruling  of  the  court,  which  seem  in  any 
wise  important  to  consider,  are:  (1)  Llena- 
ble  and  nonlienable  items  are  inextricably 
mixed  In  plaintiff's  claim  of  Uen.  (2)  Failure 
to  name  the  proper  owner  of  the  property  In 
the  statement  of  lien. 

[1]  Upon  the  first  contention,  there  Is  no 
claim  that  the  llenable  articles.  If  any,  could 
not  be  easily  and  readily  separated  from  any 
that  are  nonlienable.  This  contention  has 
been  disposed  of  by  this  court  in  the  case 
of  Barnes  v.  C.  S.  &  C.  C.  D.  Ry.  Co.,  42  Colo. 
416,  94  Pac.  570,  where  it  was  said: 

"It  is  also  claimed  by  the  appellee  that  the 
lien  claimed  was  for  articles  which  were  non- 
lienable as  well  as  those  which  were  lienable, 
■and  that,  in  consequence  thereof  no  Uen  could 
attach  to  the  property  or  any  judgment  be  ren- 


dered enforcing  tbe  Uen.  The  rale  seems  to  he 
that,  although  a  claim  of  lien  was  in  part  for 
articles  not  the  subject  of  lien,  it  will  not  vitiate 
the  tlaim,  if  it  was  not  willfully  false,  and  the 
court  will  permit  the  claimant  by  proof  to  make 
the  necessary  segregation,  throw  out  the  value" 
of  such  artides,  and  declare  a  lien  for  tbe  re- 
maiuder.  Gordon  Hdw.  Co.  v.  R,  R.  Co.,  SO 
Oal.  622  [25  Pac.  125] ;  Allen  v.  Elwert  [29  Or. 
4281,  44  Pac.  823  [48  Pac  541:  Mayuard  t. 
Ivey  [21  Kev.  241],  29  Pac  1090;  ^isot  on 
Mechanics*  loens,  S  428,  and  cases  dted." 

[2,  3]  The  lien  statem«it  alleged  that  the 
defendant  the  Lucania  Transportation,  Tun- 
nel, Mining  &  Drainage  Company  Is  tbe  own- 
er and  reputed  owner  of  the  premises.  It  ap- 
pears that  title  to  the  property  was  In  tUat 
company  until  the  14th  day  of  December, 
1908,  when  It  was  transferred  to  tbe  defend- 
ant the  Lucania  Tunnel  &  Mines  Company, 
which  seems  to  have  been  simply  a  reorgani- 
zation of  the  aid  oompasy,  with  the  same 
officers  and  management,  and  substantially 
the  same  ownership. 

There  was  no  evidence  of  notice  of  tlte 
change  in  tbe  transfer  of  ownership,  save  and 
except  tbe  record  ct  the  deed.  Tbe  badness 
signs,  both  at  the  tunnel  plant  and  at  the 
<^ce  of  the  company,  retained  tbe  name  of 
tbe  old  ctMupany,  and  it  is  clear  'that  the 
Idaintlfl  honestly  believed,  at  the  time  of  fil- 
ing tbe  atatemfflit  of  Ueo,  tbxt  Oe  old  com- 
pany was  the  owner  of  the  property.  Both 
corporations  were  designated  by  the  particu- 
lar word  "Lucania,"  and  the  proper^  was 
known  as  the  "Lucania  Tunnel."  Service  of 
tbe  notice  of  the  flUng  of  the  lien  was  made 
npon  the  rodent  ageat  and  officer  of  the 
new  company,  bad  held  the  same  post- 
tton  with  ttie  old  company.  Certainly  the 
defendant  owner  could  not  have  been  preju- 
diced or  misled,  nor  does  it  so  dalm,  and  no 
other  party  makes  any  such  claim. 

T1»  extrasion  of  the  tonnel  was  constmct- 
ed  wltti  the  knowledge  and  nader  tbe  con- 
tract of  the  new  company.  It  was  a  continu- 
ation of  the  same  business  by  the  same  per- 
sons, but  under  a  different  corporate  name. 

Tbe  rule  was  annonnced  1^  this  coort  in 
the  case  of  Cannon  &  Donna  v.  Williams,  14 
Colo.  21,  23  Pac.  466,  that,  while  ttaere  must 
be  a  substantial  compliance  with  all  material 
requirements  of  the  statute,  yet  mechanics* 
Uen  statutes,  being  equitable  In  purpose  and 
rt'medlal  in  nature,  are  to  rec^ve  a  liberal 
construction  by  the  courts,  and  that  mis- 
takes that  do  not  tend  to  deceive  parties  in- 
terested may  be  overlooked. 

In  construing  the  term  "reputed  owner,**  it 
was  saSl  by  the  Supreme  Court  of  California 
in  Santa  Cruz  Rock  Co.  v.  Lyons  (Cal.)  43 
Pac.  599 : 

"The  Centun-  IMctionary  deftnes  tbe  words 
'reputed  owner*^  as  'a  person  who  has  to  all  ap- 
pearances the  title  to  and  possesaitm  of  proper- 
ty.' Anderson's  Lew  Dictionary  defines  the 
same  words  as  'one  who,  from  all  appearances,  or 
from  supposition.  Is  the  owner  of  a  thing;  as  of 
property  snbject  to  taxation  or  to  assesBtonit  for 
a  municipal  imtnovement*    And  BurriU's  Iaw 
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DIcHoiiftij  defines  the  word  'reputed'  u  'conrid- 
«red;  genenUy  snppoied.'  And  it  is  added: 
Tbis  vord  lias  a  much  weaker  sensa  than  Its 

derivation  would  appear  to  warrant,  importing 
merely  a  Bappositlon  or  opinion  derived  or  made 
BP  from  outward  appearances,  and  often  unsni)- 
ported  bj  fact.  The  term  'reputed  owner*  is  fre- 
^otJj  employed  in  this  sense.  2Steph.Comm. 

Onr  statute  requires  that  fba  Uen  state- 
ment idiall  contain: 

**rbe  name  or  names  of  the  owner  or  owners, 
or  reputed  owner  or  owners  of  the  property,  or 
in  case  such  name  or  oames  be  not  known  to  nim 
a  statement  to  that  effect"  Rev.  St  1008.  { 
4033. 

And  It  Is  generally  held: 
"Where  the  statute  requires  a  statement  of 
the  name  of  the  owner  or  reputed  owner.  It  is 

■ufficient  to  designate  a  particular  person  in  the 
conjunctive  as  owner  and  reputed  owner,  or  in 
the  alternative  as  owner  or  reputed  owner."  27 
Cjc  167. 

In  InstaUmeat  Building  &  Loan  Co.  t. 
Wentwortb,  1  Waah.  487,  26  Pac.  298,  it  was 

held: 

"In  the  notice  of  claim  of  lien  the  defendant 
corporation  was  described  as**Insta1Iment  Bnild- 
bag  &  Loan  A8sociati<»,*  whereas,  in  fact,  its 
true  name  was  'Installment  Building  &  LoDn 
Company.'  The  notice  of  claim  of  lien  is  at- 
tacked on  the  ground  of  this  variance  between  it 
and  the  pleadings  and  proofs.  We  do  not  thiuk 
that  the  variance  was  material.  The  corpora- 
tion itself  was  making  the  improvement,  and 
coold  not  have  been  misled  by  the  slight  error 
in  stating  its  name.  The  case  might  be  different 
if  the  property  of  the  corporation  was  sought 
to  be  diarged  for  an  Improvement  for  which  it 
had  not  contracted." 

In  this  case  the  dtfendaut  company  con- 
tracted for  tbe  Improvement,  traa  the  only 
party  Interested  In  tbe  improvonent,  kept 
In  close  touch  with  the  improTement,  was  the 
only  party  benefited  by  tbe  improvement, 
and,  by  %1rtue  of  a  provision  In  tbe  contract, 
was  to  wltbbold  20  per  cent  of  tbe  contract 
price  as  tbe  work  progressed,  and,  according 
to  tbe  lestimony,  still  withholds  more  tban- 
^,000  of  the  ctHitract  price,  thoogh  it  ac- 
cepted tbe  contract  It  advertised,  in  the 
only  way  osoal  In  sddi  a  case,  that  it  was 
doing  business  In  tba  name  of  the  (Ad  com- 
pany, by  the  Blgna  painted  on  Its  property 
and  upon  the  window  of  its  omeea  In  town, 
eontalDlng  the  name  of  the  old  cnmpany.  It 
accepted  aerrlce  of  notioe  of  the  fiUng  of  tbe 
statement  of  Uen,  addressed  to  the  old  com- 
pany, without  suggestion,  objectlwit  or  pro- 
test 

tnidK  our  statute,  tbe  name  oS  tbe  actual 
owner,  either  legal  or  equitable.  Is  not  re- 
gnired.  It  reqnixes  tbe  name  of  the  owner 
or  reputed  owner,  and  In  this  caae  the  corpo- 
ration named  In  the  lien  statement  was  plain- 
ly the  reputed  owner.  If  tbe  name  of  the 
owner  is  not  known.  It  need  not  be  given. 
An  affidavit  to  that  effect  is  sufficient. 
Where  the  name  of  tbe  reputed  owner  is 
given,  no  sadi  affidavit  Is  required. 

[4]  Tbe  statute  provides  as  to  service  of 
notice  of  tbe  Uen  statement: 

"Snch  notioe  may  be  givoi  by  delivering  the 
same  to  the  owner  or  reputed  owner  personally, 
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or  by  leaving  it  at  his  residence  or  place  of  busi- 
ness with  some  pwsoo  hi  charge ;  or  by  deliver- 
lag  it  cither  to  his  superintenduit  of  construe 
tion,  agent  or  architect,  or  by  leaving  it  either 
at  their  residence  or  place  of  business,  with 
some  person  in  chai^;  no  sudi  notice  shall  be 
inv^id  or  insafflcient  ay  reason  of  any  defect  of 
form,  provided  it  Is  sumdent  to  inform  tbe  nv;n- 
er  or  reputed  owner  of  the  substantial  matters 
herein  provided  for,  or  to  put  bim  upon  inquiry 
as  to  such  matters.^   Rev.  St.  1908,  8  ^026. 

The  notice  contained  the  name  of  tbe  re- 
puted owner,  the  officers  of  which  were  the 
same  as  those  of  the  new  company.  The 
Uen  atatement  named  J.  J.  May  as  the  con- 
tractor, as  provided  by  the  statute.  It  de- 
scribed the  Lucanla  Tunnel  property,  owned 
by  the  new  company,  and  which  it  secured 
from  the  old  company.  It  informed  the  own- 
er of  all  substantiRl  matters  concerning  tbe 
claim  of  Uen,  and  plainly  it  was  sufficient  to 
put  the  new  company  upon  Inquiry  as  to 
such  mattei-s. 

The  statute  further  provides: 

"Upon  such  notice  being  given,  it  shall  he  the 
duty  of  the  person  who  contracted  with  tbe 
principal  contractor,  to,  and  he  shall,  withhold 
from  snch  principal  contractor,  or  from  any  oth- 
er person  acting  under  such  owner  or  reputed 
owner,  and  to  whom,  by  said  notice,  the  said  la- 
bor or  materials,  or  both,  have  been  famished 
or  agreed  to  be  furnished,  sufileient  money  due 
or  that  may  become  due,  to  said  principal  con- 
tractor, or  other  persons,  to  satisfy  such  claim, 
and  any  Hen  that  may  be  filed  therefor  for  rec- 
ord under  this  chapter,  Including  reasonable 
costs  provided  for  in  this  act ;  and  tbe  payment 
of  any  such  lien,  which  shall  have  been  acknowl- 
edged by  such  principal  contractor,  or  other  per- 
son acting  under  such  owner  or  reputed  owner, 
ht  writing  to  tie  correct  or  which  riiall  have 
been  established  by  judicial  determination,  shall 
be  taken  and  allowed  as  an  offset  against  any 
moneys  which  may  be  due  from  tbe  owner,  or 
reputed  owner  to  such  principal  contractor,  or 
the  perscm  for  whom  sodi  work  and  labor  was 
performed."  Id. 

The  notice  was  sufficient  to  give  the  owner 
every  opportunity  so  provided  to  protect  him- 
self in  so  far  as  the  statute  makes  snch  pro- 
vision. Indeed,  the  objecting  defendant  com- 
pany appears  to  have  availed  Itself  of  this 
provision  by  withholding  more  than  $1,000 
from  the  principal  contractor. 

In  tbe  case  of  Empire  Co.  v.  Engley,  18 
Colo.  388,  33  Pac.  153,  there  appears  to  have 
been  several  assigned  claims  of  Uen.  In  that 
case  one  lien  claimant,  Clark,  filed  notice  di- 
recting the  same  to  State  Land  Ko.  2  Canal 
Company.  Smith  and  Wilson,  other  lien 
claimants,  directed  tbe  notice  to  Stanger,  as 
owner.  The  legal  title  to  the  property  at  and 
before  tbe  fiUng  of  tbe  statements  was  In 
J.  S.  Stanger.  The  possession  was  in  tbe 
canal  company.  It  was  also  contended  that 
there  were  other  persons  Interested  in .  tbe 
title.  This  court  sustained  tbe  Hens,  and  it 
was  there  said: 

"We  are  not  prepared  to  say  that  the  posses- 
sion of  the  premises  in  controversy  by  the  orig- 
inal owners,  Loesc.  Bingle  and  Davis,  or  by 
Stanger,  or  by  the  State  Land  No.  2  Canal  Com- 
pany, or  by  Strong,  or  by  tbe  plaintiff  in  this 
case,  or  the  want  of  possession  by  Smith  &  Wil- 
son, or  by  defendants  In  this  case,  or  either  of 
them,  at  any  particular  tlnts^  nscswarily  renders 
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the  mecbanics'  liens,  or  the  proceedings  to  en- 
force the  same,  void;  nor  are  we  prepared  to 
say  that  aach  liens  are  void  in  toto  under  sec- 
tion 1  of  the  act  of  ISSl,  merely  because  Stang- 
er  did  not  hold  the  legal  title  to  the  premiees 
when  the  work  was  first  commenceii  by  the  lien 
claimants.  Nod  constat,  he  may  bare  had  some 
kind  of  interest^  tenancy,  or  claim  in  or  to  snch 
premises.  Neither  the  possession  of,  nor  the  le- 
gal title  to,  the  land  upon  which  a  mechanics* 
lien  is  claimed,  is  necessarily  conclueive  of  the 
mechanic's  or  laborer's  right  to  a  lien  upon  such 
land  or  upon  the  structure  which  he  has  con- 
structed thereon.** 

The  present  case  does  not  Involve  the 
rights  of  a  subsequent  Incumbrancer  or  pur- 
chaser, but  the  right  only  of  the  party  In 
possession  and  who  was  the  title  holder,  con- 
tracting for  the  improvement 

In  iMcPhee  v.  LltchQeld,  145  Mass.  566,  14 
N.  E.  923,  1  Am.  St.  Rep.  482,  the  statute  re- 
quired the  statement  should  show  "the  name 
of  the  owner  or  owners  of  such  property,  if 
known."  It  was  recited  in  the  statement, 
"owned  to  the  best  of  my  knowledge  and  be- 
lief by  Catherine  Brodericb."  The  property 
was  In  fact  owned  by  the  defendant  Mc- 
Namara,  but  It  appeared  that  the  claimant 
believed  Broderidc  was  the  owner.  The 
court  said: 

"The  statute  and  the  decisions  regard  it  as  im- 
portant that  the  name  of  the  owner  should  be 
given  in  the  certificate,  if  it  can  be  done,  be- 
cause otherwise  subsequent  purchasers,  who  buy 
upon  the  faith  of  the  registry  title,  are  liable  to 
be  misled.  And  it  has  been  held  that  if  a  peti- 
tioner knows  the  true  owner,  and  gives  a  wrong 
name  in  his  certificate,  it  avoids  the  certificate, 
and  he  loses  his  lien.  •  •  •  This  case,  then, 
is  one  where  the  name  of  the  owner  is  unknown. 
If  the  certificate  had  so  stated,  no  fault  could 
be  found  with  it.  Does  the  fact  that  the  peti- 
tioner innocently  states  his  belief  that  the  re- 
spondent Broderick  is  the  owner  vitiate  the  cer- 
tificate? So  to  hold  would  be  to  import  into  the 
statute  a  prot'islon  not  found  there.  We  are  of 
opinion  that  this  cannot  be  done,  especially  in  a 
case  like  this,  where  the  honest  mistake  of  the 
petitioner  has  not  in  any  way  misled  or  injured 
the  respondents." 

Under  the  facts  and  drcnmstanoes  of  this 
case,  we  are  ot  the  opinion  that  the  state- 
ment was  snffldent  as  to  the  defendant  con- 
tracting for  the  ImproTemenL 

The  judgment  Is  reversed. 

WHITE,  3^  not  participating. 


CONSOLIDATED  HOME  SUPPLY  DITCH 
&  RESERVOIR  CO.  et  al.  v.  TOWN 
OF  EVANS.    (No.  8149.) 

(Supreme  Court  of  Colorado.    June  7,  1915. 
Rehearing  Denied  July  6,  1915.) 

1.  Watebs  and  Waivb  Coubses  «=>152— De- 
CBEE  Determining  Pbiobities— Collates- 
AL  Attack, 

The  validity  of  an  original  priority  decree 
entered  in  the  district  court  in  18S3,  the  rights 
under  which  were,  in  1893,  conveyed  to  a  town, 
could  not  be  collaterally  attacked  in  the  town's 
statutory  proceeding  for  the  coufirmatiou  of  a 


change  of  the  p<^t  of  diversion  In  tiie  decreed 

priority. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  ii  156,  157;  Dec. 
Dig.  «=3l52.1 

2.  Watebs  and  Wateb  Courses  ^=»152— Ph- 
oBiTiEs— Petition  to  Change  Point  or 
Diversion— Defenses. 

In  a  proceeding  under  the  Btabute,  by  pe- 
tition to  chanite  a  point  of  diversion  of  a  cer- 
tain decreed  priority,  the  only  question  la  wheth- 
er the  petitioner  has  a  right  to  change,  that  Is, 
whether  the  change  would  adversely  affect  the 
vested  rights  of  others,  and  the  defenses  of 
abandonment,  forfeiture  by  nonuser,  and  title 
by  prescription  were  not  available. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  a^urses.  Cent  Dig.  H  166,  157;  Dec 
Dig.  «=»152.] 

Error  to  District  Oonrt,  City  and  County 
of  Denver;  James  H.  Teller,  Judge. 

Petition  by  Town  of  Evans  against  the 
Consolidated  Home  Supply  Ditch  &  Reserrolr 
Company  and  others.  Decree  for  petitioner, 
and  defendants  bring  err(K-.  Affirmed. 

H.  N.  Haynea  and  C.  D.  Todd,  both  of 
Greeley,  for  plaUitiffs  In  error.  Joseph  C. 
EwLng,  of  Greeley,  for  defendant  In  error. 

BAILEY,  J.  This  Is  a  case  In  which  It  is 
sought  to  have  confirmed  a  change  of  point 
of  diversion  of  a  certain  decreed  priority  In 
Water  District  No.  2,  diverting  water  at  a 
point  on  the  west  side  of  the  SOuth  Platte 
River,  In  Weld  County,  Colorado,  a  short  dis- 
tance below  the  point  where  the  Big  Thomp- 
son empties  into  the  South  Platte,  to  a  poiot 
up  the  Big  Thompson  about  one  and  one-half 
miles  from  its  mouth.  In  Water  District  No. 
4.  Decree  was  entered  March  12th.  1912, 
granting  the  prayer  of  the  petition  confirm- 
ing the  change,  subject  to  certain  limitations 
in  the  diversion  and  use  of  the  water  speci- 
fied In  the  decree  for  the  protection  of  other 
water  users. 

In  a  proceeding  In  the  District  Court  of 
Arapahoe  County  to  obtain  a  general  adJudU 
cation  of  priorities  of  water  rights  for  irri- 
gation In  Irrigation  District  No.  2,  a  decree 
was  entered  In  behalf  of  the  St.  Louis  Col- 
ony Ditch  No.  1,  giving  It  a  priority  of  date 
April  20tb,  1871,  for  29.28  second  feet  of  wa- 
ter out  of  the  South  Platte  River.  By  deed 
dated  the  15th  day  of  May,  1876,  the  St 
IjouIs  Western  Ctriouy,  owner  and  user  of  the 
St  Louis  Colony  Ditch  No.  1  and  its  decreed 
priority,  conveyed  the  same  to  Henry  Martin 
and  John  M.  McCutcheon,  and  In  turn,  on  Che 
2l8t  day  of  January,  1S93,  these  grantees 
conveyed  this  water  right  and  ditch  to  the 
Town  of  Evans,  petitioner  herein.  It  is  clear 
from  the  record  that  there  was  a  Colony 
Ditch  No.  1,  heading  on  the  west  bank  of 
the  South  Platte  Itlver,  In  Water  District 
No.  2,  a  short  distance  below  the  mouth  of 
the  Big  Thompson  River,  near  the  Town  of 
E>'aiis,  and  that  In  an  adjudication  decree  for 
said  district,  entered  In  Denver,  April  2Sth, 
1883,  it  was  adjudged  priority  No.  21  for  29.- 
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28  second  feet  of  water  a«  of  date  April  20th, 
1S71,  from  the  Soatb  Platte.  It  also  further 
appears  that  the  petitioner  owna  this  prop- 
erty, and  that  It  owns  the  Brans  Town  Ditch, 
through  which  latter  ditch  It  now  is,  and  for 
some  twenty  years  has  been,  dlrnrUng  and 
applying  the  aforesaid  prlorltr.  The  right  is 
forty-fonr  years  old,  and  has  beoi  decreed 
for  about  tiilrty-two  years. 

[1]  It  ia  undertaken,  at  thla  late  day,  in 
these  proceedings  to  challenge  the  validity  of 
the  original  decree,-  because  of  all^^  lack 
of  Jurisdiction  in  the  District  Ckmrt  of  Ara- 
pahoe County  to  award  it,  although  there  is 
Dotmng  on  the  face  of  the  record  to  indicate 
such  lack.  That  this  cannot  be  done,  being 
strictly  collateral  In  its  nature,  In  a  proceed- 
ing of  this  sort,  is  firmly  established  by  the 
following  authorltlea.  Ft.  Lyons  Canal  Co. 
r.  Arkansas  YaUey  S.  B.  &  I.  L.  Co.,  39  Colo. 
332,  90  Pac.  1023 ;  O'Brien  T.  King.  41  Colo. 
487,  92  Pac.  945;  Platte  Valley  Irr.  Ca  v. 
Central  Trust  Co.,  32  Colo.  102,  75  Pac.  391; 
Farmers'  U.  D.  Co.  T.  Rio  Grande  C.  Co.,  37 
Colo.  512,  86  Paa  1042 ;  Wadaworth  D.  Co.  v. 
Brown,  39  Colo.  57,  88  Pac.  1060;  Alamosa 
Creek  Co.  t.  Nelson,  42  Colo.  141,  93  Pac. 
1112;  Broad  Run  Inv.  Co.  t.  Deuel  &  Snyder 
Imp.  Co.,  47  Colo.  573.  108  Pac.  755 ;  O'Neill 
V.  Northern  Colorado  Irr.  Co.,  66  Colo.  545, 
139  Pac.  536;  W.  S.  &  S.  Co.  t.  Larimer  St 
Weld  I.  Co.,  24  Colo.  322,  51  Pac.  496,  46  I* 
R.  A.  322;  Boulder  &  Weld  County  Ditch 
Co.  v.  Lower  Boulder  Ditch  Co.,  22  Colo.  115, 
43  Pac  540;  New  Mercer  D.  Co.  v.  Arm- 
strong. 21  Cola  357.  40  Pac.  989;  Louden 
Canal  Co.  v.  Handy  D.  Co.,  22  Colo.  102,  43 
Pac.  535 ;  Montrose  Canal  Co.  t.  Loutsen- 
hlzer  D.  Co.,  23  Cola  233,  48  Pac.  532;  3 
Kinney  on  Irrigation  (2d  Ed.)  pp.  2876,  2877; 
2  Wiel  on  Water  Rights  (3d  Ed.)  p.  1136. 

[2]  TbB  respondents  also  Interposed,  or  at- 
tempted to  interpose,  the  defenses  of  aban- 
donment, forfeiture  by  non-use,  and  title  by 
prescription.  These  defenses  were  not  avail- 
able to  the  reepondemts  In  this  proceeding.  If 
they  have  rights  growing  out  of  such  mat- 
ters they  must  be  asserted  and  established 
In  an  appropriate  action  brought  for  that 
porimse.  This  proceeding  is  statutory,  and 
the  only  question  to  be  considered  and  de- 
termined, as  Indicated  by  the  statute  itself 
Is  whether  the  petitioner  had  a  right  to  the 
change,  that  is,  whether  such  change  would 
adversely  affect  Tested  rl^ts  of  others. 
Lower  Latham  D.  Ca  v.  Bljoa  I.  Ca,  41 
Colo.  212,  93  Paa  483;  Wadsworth  D.  Ca 
T.  Brown,  sniro;  Farmers'  High  I^e  &  Res. 
Co.  et  aL  v.  Wolf  et  aL,  2S  Cola  App.  670, 
131  Paa  291. 

When  petitioner  had  established  the  fact 
of  ownership  of  Colony  Ditch  No.  1,  and  the 
priority  decreed  to  it,  and  that  the  change  of 
point  of  diversion,  with  the  right  of  use  lim- 
ited and  restricted  as  it  is  by  the  decree  of 
the  District  Court,  did  not  injuriously  affect 


any  vested  right  of  respondoits,  and  the 
court  bdow  on  the  testimony  correctly,  as  we 
think,  so  found,  the  deisee  of  oonfirmatlon 
entered  upon  sntdk  tineHng  ]j  jftapet  and 
shoold  be  upheld. 

It  is  owtended  that  the  case  presents  many 
unique  features,  and  for  this  reason  ought 
not  to  be  governed  In  Its  determination  by 
rules  heretofore  applied  by  this  court  in  sim- 
ilar proceedings.  We  fail  from  the  record 
to  discover  facta  which  distinguish  this  case 
ttom  others  to  which  the  foregoing  rules  of 
law  have  been  held  applicable.  In  any  event, 
we  feel  sure  that  the  case  doea  not  present 
features  sufficiently  unique  to  Justify  this 
court  In  overturning  a  long  line  of  dedslons 
which  have  uniformly  and  consistently  rec- 
ognized and  enforced  these  rulea  In  kindred 
cases  for  more  than  a  decade. 

Judgmeit  affirmed, 

GABBfUlT,  a  J„  and  WHITE,  concur. 


SOAMLAN  T.  LA  OOSTBL   (Ka  808S.) 
(Supreme  Court  of  Colorado.    June  7.  1915. 
Reheating  Denied  July  6,  1915.) 

1.  Replevin  «s»71— Eviobncb  —  Bedelivbst 
Bond — Motive. 

In  replevin  for  wearing  apparel,  trunks, 
etc,  of  the  alleged  value  of  |1,7&1,.  Juld  on  a 
claim  for  $241,  with  a  claim  of  damages  for 
wrongful  taking  and  detention,  where  defendant 
gave  the  redelivery  bond  required  by  the  Code 
and  bad  the  goods  returned  to  him,  the  redeliv- 
ery was  not  admissible  as  evidence  of  the  de- 
fendant's malice  or  animus,  since  he  had  a  clear 
statutory  right  to  the  redelivery. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  266-291;  Dec  Dig.  ^71.J 

2.  Innkeepebs  ^s>3  —  Liens  —  Statutes— 
Ajpabtuent  House  —  "ANr  Pebson  Who 
Rents  Fubnished  and  UNFUBNisBEn 
Booms.'* 

Rev.  8t  1908.  I  4013,  providing  that  the 
keeper  of  any  hotel,  tavern,  or  boarding  house, 
or  any  person  renting  furnished  or  unfurnished 
rooms,  shall  have  a  Hen  upoa  the  baggage  and 
furniture  of  his  guests,  boarders,  and  tenants 
for  lodging,  boarding  or  renting,  does  not  give 
the  owner  of  an  apartment  house  consisting  of 
suites  rented  furnished  for  housekeeping  pur- 
poses for  homes  a  lien  upon  the  tenant's  goods 
for  rent,  as  the  words  "any  person  who  rents 
fumisbed  and  unfurnished  rooms"  were  not  in- 
tended to  include  all  classes  of  rooms  for  what- 
ever purpose  rented,  but  were  limited  to  persons 
renting  rooms  for  lodging  purposes,  etc,  and 
did  not  include  fornjsbed  houses,  and  as  this 
apartment  was  to  all  intents  and  purposes  the 
same  as  an  individual  dwelling  house. 

lEd.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  SS  3-5;  Dec  Dig.  «=>3.] 

Error  to  District  Court,  (Mty  and  County 
of  Denver;  James  H.  Teller.  Judge. 

Replevin  by  Ulldred  La  Coste  against  U. 
W.  Scanlan.  Judgm^t  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

T.  Webster  Hoyt  aud  U  M.  Goddard,  both 
of  Denver,  for  plaintiff  In  error.  Bamett  Jk 
Campbell  and  John  E.  Fetzer,  all  of  Den- 
ver, for  defendant  In  error. 
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HILL)  J.  This  acUou  In  replevin  was 
toonght  1^  file  d^endftnt  in  error  to  secnre 
possessicMi  of  bar  wearing  apt>arel,  trunks, 
etc.,  of  the  alleged  value  of  $1,762.15,  dalm- 
ed  to  have  been  wrongfully,  wantonly,  and 
mallctonsly  taken  from  her,  and  ttiiu  detain- 
ed by  tbe  defendant  (the  plaintiff  in  error 
here).  She  also  daimed  91.000  damages  on 
acconut  of  theif  alleged  wrongful  taking  and 
detention.  The  plalntlfF  In  error,  hereafter 
referred  to  as  the  "defendant,"  admits  tbe 
taking  and  detention  of  the  goods,  but  f^lms 
a  lawful  right  to  do  so,  under  the  provisions 
of  section  4013,  R.  S.  1908,  concerning  Hens 
in  certain  cases.  Trial  was  by  lury,  which 
returned  a  verdict  for  the  plalntUf  and  fixed 
her  damages  at  $500,  and  found  the  value 
of  the  property  to  be  $1,250.  The  defend- 
ant brings  tbe  case  here  for  review. 

[1]  It  appears -that,  after  the  property  was 
taken  by  the  sherlfT  under  the  writ  of  re- 
plevin, the  defendant,  within  the  time  pro- 
vided by  the  Code,  gave  the  usual  redelivery 
bond  and  had  the  property  returned  to  him. 
The  plalntUf  ofFered  this  bond  in  evidence. 
When  objection  was  made  her  counsel  stat- 
ed, In  substance,  that  the  purpose  of  It  was 
to  show  the  animus  of  the  defendant  In  tak- 
ing and  holding  these  goods  for  a  claim  of 
$241;  that  the  goods  had  been  replevlned 
and  a  bond  given  in  tbe  sum  of  $500;  that 
the  defendant  was  then  amply  secured  and 
should  have  released  tbe  property,  for  this 
reason  It  was  an  element  tending  to  show 
the  animus  of  the  defendant  In  taking  and 
detaining  the  goods ;  that  bis  doing  this  (to 
wit,  giving  the  redelivery  bond),  and  the  fact 
that  he  did  it  when  he  was  secured  by  the 
replevin  bond,  was  evidence  tending  to  show 
that  he  had  a  wanton  motive  in  taking  and 
detaining  the  goods,  if  it  is  later  shown 
that  he  had  no  lien.  In  overruling  the 
objection,  the  court  said : 

"There  is  no  dispute  that  he  did  not  have  tbe 
legal  right  to  do  It.  Gen.  Bamett's  proposition 
is  that  while  he  might  retain  the  goods,  if  he 
does  retain  them  under  such  circumstances  he 
shows  a  wron;  motive;  that  la  Ma  theory  of 
the  caae.  •  ♦  •  That,  I  think,  is  a  matter 
entirely  for  the  jary.  The  theory  of  Geo.  Bar- 
nett  is  that  this  indicates  malice.  I  think  he 
is  entitled  to  go  to  the  jury  and  argue  that  gues- 
.tion,  under  those  particular  circumstances.  I 
think  the  objection  should  be  overruled." 

In  this  the  court  erred,  and,  when  the 
ruling  Is  considered  in  connection  with  this 
conversation  and  the  instruction  concerning 
exemplary  damages,  it  was  highly  prejudicial 
to  the  rights  of  the  defendant;  It  gave 
her  counsel  the  right  to  argue,  and  by  these 
statements  of  court  and  counsel  the  Jury 
were  led  to  believe  that  they  could  find  that 
tbe  giving  of  this  bond  was  evidence  of  mal- 
ice upon  behalf  of  the  defendant  and  assess 
damages  accordingly,  although  he  was  In  the 
performance  of  a  lawful  act  When  this 
case  was  Institnted,  the  defendant  was  in  pos- 
session of  this  property.  The  Code  provides 
a  method  wtaer^  it  could  be  taken  txom, 


blm,  but  it  also  provides  that  irtiea  this 
method  is  followed  he  may,  within  a  oMtaln 
time,  have  the  property  ntumed  to  lilm  bj 
giving  a  redelivery  bona.  It  does  not  say 
that  he  may  do  this  conditional  tbat  he  is 
lawfully  entitled  to  the  possession  of  the 
pr<^rty;  the  necessity  for  tbe  r^levin  act 
is  that  the  right  to  possession  is  nsnaUy,  If 
not  always,  in  dispute;  but  the  Code  is  un- 
conditional and  atH>liea  to  all  cases  where 
pr(^rty  Is  takm  under  this  writ  It  foUows 
that  he  was  bat  in  the  exercise  of  a  lawful 
right,  wlilch  neither  the  court  Its  officers, 
nor  the  jdaintiir  have  the  right  to  attoupt  to 
prevent  Parlin  v.  Austin,  8  Cola  337; 
Wyatt  T.  Freeman,  4  Colo.  14.  For  these 
reasons,  his  motive  In  giving  the  bond  is  im- 
material, and  the  amount  of  damages  cannot 
be  increased  for  any  reason  which  actuated 
Its  execution.  Denver  &  Rio  Grande  R.  R. 
Co.  V.  Mills  (decided  April  5,  1916)  147  Pac 
681;  Guardian  Trust  Co.  v.  White  Cliffg 
Portland  0.  &  0.  Co.  (O.  a)  109  Fed.  523 : 
McMullen  v.  Ritchie  (C.  G.)  64  Fed.  253. 

[2]  The  defendant  contends  that  the  court 
erred  In  holding  that  tbe  provisions  of  sec- 
tion 4013,  R.  S.  190S,  did  not  give  him  the 
right  to  hold  these  goods  for  tbe  paymimt  of 
certain  rent.  In  view  of  a  new  trial,  it  1b 
proper  to  pass-  upon  this  question.  That 
portion  of  this  section  necessary  to  con- 
sider reads: 

"The  keeper  of  any  hotel,  tavern,  or  boardinc 
house,  or  aoy  pRrson  who  rents  furoished  or  un- 
furnished rooms,  shall  have  a  Uen  upoo  the 
baggage  and  furniture  of  his  or  her  patrons, 
boarders,  guests  or  tenants,  for  such  boardinc, 
lodging  or  rent'* 

The  record  discloses  that  the  defendant 
owned  what  Is  commonly  known  as  an  apart- 
ment house,  consisting  of  two,  three,  and  four 
room  suites;  that  he  rente  them  furni^ihed 
for  housekeeping  purposes  for  homes;  that 
he  has  an  oBlce  in  the  building ;  tbat  he  also 
keeps  transients  over  night,  and  has  single 
rooms  for  that  purpose ;  that  the  plaintiff  or 
her  father  (a  question  which  Is  In  dispute) 
rented  suite  No.  67  in  this  building  known  as 
a  four-room  apartment,  consisting  of  a  kitch- 
en, dining  room,  bedroom,  and  living  room 
with  closet  and  bath;  that  they  were  fnr- 
nisbed  for  housekeeping  purposes;  that  the 
rent  was  to  be  $32  per  month;  that  the  plain- 
tiff with  her  father  and  mother  occupied  it 
as  their  home  for  about  13  months,  when 
they  attempted  to  move  out  without  *pa}'las 
$241  back  rent  then  due:  that  the  plalntifT 
had  secured  an  expressman  and  had  her 
goods  packed  and  In  tbe  hall  when  the  de- 
fendant declined  to  allow  her  to  take  her 
goods  without  paying  tbe  rent,  and  took  pos- 
session claiming  a  lien  thereon  by  virtue  of 
the  aforesaid  stetute. 

In  Morse  v,  Morrison,  16  Colo.  App.  449,  06 
Pac  169,  It  was  held  that  this  section  does 
not  apply  to  an  unfurnished  room  In  an  office 
building  rented  for  office  purposes.  Xlie 
reasons  given  are  not  only  correct,  but  con- 
vincing; that  the  words  "any  person  wtM> 
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rents  famlsbed  and  nnfanilBhed  Tooma,"  u 
used  In  tbls  sectkHi,  were  not  Intended  to 
Include  all  dawes  of  rooms  for  wtaaterer  pur- 
pose they  may  be  rented,  bnt  are  limited  to 
persons  renting  rooms  for  lodging  paxposes, 
etc.;  tliat  Is,  for  the  same  kind  of  rooms 
that  tbe  keejfer  of  a  hotel,  tavern,  or  board- 
ing bouse  are  given  a  Uot  for.  nils  construc- 
tion, likewise,  eliminates  famished  bouses 
from  the  provlsltms  of  tills  sectUm.  The 
qneatlon  then  to  determine  Is  on  which  side 
of  the  line  was  tbe  i>lalntlff  and  her  parents ; 
If  th^  were  furnished  rooms  within  tbe 
meaning  of  this  section,  then  the  statute  ap- 
plies. 

In  White  V.  Collins  Bldg.  ft  CSonst  Co.,  82 
App.  IMt.  1,  4,  81  N.  Y.  Supp.  434,  486.  tbe 
question  arose  over  what  an  apartment  house 
Is,  and  the  court  said: 

"An  apartment  bouse  is  a  building  nsed  as  a 
dwellins  house  for  several  families,  each  fam- 
ily living  separate  end  apart  from  the  others; 
that  the  building  is  commodious  and  la  very 
handsome  in  outwud  and  Inward  appearance, 
and  fitted  with  every  modem  appliance  for  the 
comfort  of  tenants;  that  each  separate  family 
uses  the  main  hall  for  an  entrance  to  the  build- 
ing. Each  suite  ef  rooms  is  a  dwelling  hooae, 
with  a  separate  hail,  water-closet,  batb,  and  in 
itself  complete  in  every  detalL" 

While  this  definition,  when  applied  to  a 
great  many  of  such  buildings,  may  t>e  too 
elaborate  concerning  size,  appearance,  and 
appllnnces,  at  least  outside  of  New  York  City 
where  tbls  case  arose,  we  think  Its  conclu- 
sion correct  and  that  to  all  Intoits  and  pur- 
poses an  apartment  In  such  buildings  con- 
slating  of  a  suite  of  rooms  separate  from  the 
remainder  of  the  building  with  conveniences 
for  housekeeping  and  Intended  for  tb&t  pur- 
pose which  Is  but  one  of  tbe  methods  adopted 
to  meet  tbe  apparent  needs  of  modem  times, 
and,  when  occupied  as  a  hom^  Is  to  all  In- 
tents and  purposes  the  same  as  an  Individual 
dwelling  hou8&  As  said  In  Wolcott  v.  Ashen- 
felter,  5  N.  H.  442,  at  page  4S0,  23  Pac.  780, 
-at  page  782  (8  L.  B.  A.  091): 

"In  caae  of  a  buildii^,  erected  with  many 
rooms,  for  tbe  purpose  of  letting  separate  apart- 
ments to  difiEerent  tenants,  no  occupant  is  a  ten- 
ant of  tbe  whole  building,  but  only  of  a  par- 
ticular apartment,  which  apartment  is  the  ten- 
ant's house.  Over  that  he  has  full  control. 
Oue  entering  there  without  bis  consent  la  a  tres- 
passer.   It  is  his  house." 

Other  cases  sustaiQlng  these  views  are: 
Shearman  v.  Iroquois  Hotel  A  Apartment  Co., 
42  Misc.  Rep.  217,  85  N.  Y.  Supp.  365;  Mc- 
DoweU  V.  Hyman,  117  CaL  671,  48  Pac.  884; 
Swain  V.  Mlzner,  74  Mass.  (8  Uray)  182,  69 
Am.  Dec.  244. 

The  court  was  correct  In  holding  that  tbe 
Statute  did  not  give  the  defendant  a  lien  up- 
on the  property  for  the  rent  in  question. 

Complaint  is  made  to  tbe  rejection  of  cer- 
tain testimony  and  tbe  admission  of  other 
testimony  pertaining  to  the  damages,  also  to 
c^taln  inatructlons  concerning  tbe  measure 
of  damages  on  account  of  not  being  covered 
by  the  pleadings,  and  for  other  reasons.  We 


deem  It  unnecessary  to  go  Into  ttiese  matters. 
The  parties  wiU  be  permitted  to  amend  their 
pleadings,  if  they  desire.  The  other  alleged 
errors,  if  they  are  such  and  are  prejudicial, 
may  not  occur  again. 

Tht  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial 

Beversed. 

OABBEBT,  a  J.,  and  SCOTT,  J.,  concur. 


GEORGE  V.  WILLIAMS.   (No.  4180.) 
(Court  of  Appeab  of  0<dorado.  June  14,  1015.) 

1.  Evidence  «s9»444  —  Paboi.  Etidbnob  Av- 

FECTINQ       WbITIHOS  —  CoHTBHPOBAHBOUB 

AaBE£UBNT. 

In  an  action  on  a  note  given  in  payment 
for  corporate  stock,  parol  evidence  is  admissible 
to  show  an  agreement  made  contemporaneous 
with  the  execution  of  the  note  that  it  should 
be  payable  only  out  of  the  dividends  and  patron- 
age on  the  stock. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  1929- J944,  2049;  Dee.  Dig.  «=» 
444.] 

2.  Evidence  <e=>443  —  Pabol  Evidence  Ar- 

FECTINO  WhiTINQS— DELIVXBT  JOB  PaBTIC- 

UI-AB  FnBPOSES. 

Parol  evidence  is  admisdble  to  show  that  a 
cote  given  by  a  subscriber  for  stock  in  a  matual 
trading  corporation  was  given  solely,  to  secure 
the  patronage  of  the  maker  so  as  to  be  unen- 
forceable where  the  maker  had  given  his  patrun- 
age  to  the  store  so  long  as  it  remained  open. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §S  2048-2051;  Dec  Dig.  «=;>443.] 

8.  Bills  and  Notes  €=>187  —  Bxiknsiok — 

o0ij.atebal  aokeement. 

Where  a  note  given  for  a  subscription  to 
corporate  stock  waa  attached  to  a  contract  pro- 
viding that  in  case  the  dividends  and  patronage 
should  not  be  suf&cient  to  pay  the  note  before 
maturity  it  should  be  extended  one  year,  the 
note  was  not  thereby  automatically  extended  so 
as  to  make  the  transferee  to  whom  It  waa  deliv- 
ered after  the  expiration  of  the  first  year  a 
transferee  before  maturity. 

[Ed.  Note.— For  other  eases,  see  Bills  aad 
Notes.  Cent  Dig.  »  S34-S37;  Dec.  Dig.  «=» 
137.] 

Error  to  District  Court,  Hesa  Coun^; 
Thos.  J.  Black,  Judge. 

Action  by  Harry  George  against  David 
Williams.  Judgment  for  tbe  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Burgess  &  Klnard  and  Strand  M.  Logan, 
all  of  Grand  Junction,  for  plaintiff  In  error. 
Griffith,  Watson  &  Smith,  «€  Grand  Junction, 
for  defendant  in  error. 

HURLBUT,  J.  The  amoided  complaint 
was  filed  in  tbe  court  below  February  8, 
1013,  the  plaintiff  therein  being  plaintiff  In 
error,  and  the  defendant,  defendant  In  error, 
here.  It  appears  therefrom:  That  on  Mardi 
26,  1012,  tbe  Union  Trading  Company,  a  do- 
mestic corporation,  executed  and  delivered  Its 
trust  deed  to  Stanley  B.  Coffin,  trustee,  upon 
all  tbe  real  estate  belonging  to  the  company. 
That  on  tbe  same  day,  by  a  certain  agree- 
ment and  pledge  In  writing,  the  company 
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transferred,  deUrered.  and  pledged  to  tbe 
said  CoflBn,  as  trustee,  all  tbe  notes  then  held 
and  owned  by  It,  aggregating  tbe  principal 
sum  at  $46,000,  to  secure  tbe  payment  of  cer- 
tain promissory  notes  executed  and  delivered 
by  the  company,  aggregating  the  snm  of  f  25,- 
000.  That,  by  tbe  terms  of  said  agreement 
and  pledge,  the  trustee  was  authorized  to  col- 
lect all  of  said'  notes  held  and  owned  by  the 
company  and  delivered  to  blm  as  aforesaid, 
with  tbe  Interest  due  thereon,  and  apply  the 
net  proceeds  thereof  to  tbe  payment  of  tbe 
said  $25,000  evidenced  by  the  promissory 
notes  of  the  company  as  stated.  That  on 
October  12, 1912,  said  Coffin,  trustee,  resigned 
bis  trust,  and  Harry  C.  George,  plaintiff 
herein,  was  substituted  by  the  beneficiaries  in 
the  place  of  said  Coffin,  and  succeeded  to  all 
the  rights,  prlvilegftB.  duties,  and  obligations 
of  said  Ooffln,  with  fall  power  to  act  In  his 
place  and  stead.  That  among  tbe  notes  held 
and  owned  by  the  said  company  as  aforesaid 
was  one  which  Is  the  baisls  of  this  action,  and 
reads  as  follows: 

"$100.00.      Pueblo,  Colorado,  Juue  18,  1910. 

"On  or  before  January  lat,  1912,  for  value  re- 
ceived, I  promise  to  pa;  to  the  Union  Trading 
Company  or  order,  tbe  sum  of  one  liundred  dol- 
lars, with  interest  at  tbe  rate  of  10  per  cent 
per  anoum  from  date  until  paid,  prindpal  and 
interest  payable  at  the  office  of  the  company  at 
Pueblo,  Colorado.  David  Williams. 

"P.  O.,  R.  F.  D.  Mo.  8,  Grand  Junction,  Colo- 
rado. 
"No,  29. 

"Pueblo,  Colorado,  June  13,  1910. 
"In  consideration  of  the  execution  of  tbe 
above  note,  certificate  of  stock  No.  288,  for  one 
share  of  Union  Trading  Company  etock  baa 
been  issued  to  David  Williama,  and  the  eame  is 
hereto  attached,  as  security  for  the  payment  of 
said  note,  principal  and  interest. 

"And  it  is  mutually  agreed  that  all  dividends 
accruing  to  the  said  David  Williams  on  said 
stock  and  on  patronage  during  the  life  of  said 
note,  shall  be  applied  to  the  payment  of  the 
same.  It  is  further  agreed  that  if  said  divi- 
dends shall  not  have  fully  paid  said  note  and 
interest,  at  maturity,  the  same  may  be  extend- 
ed for  the  further  period  of  one  year. 

"The  Union  Trading  CJompany, 

"By  S.  Z.  Schenek. 
"David  Williama^' 

That  no  part  of  such  note  bad  been  paid, 
except  the  sum  of  $7.66,  wbicb  sum  was  cred- 
ited thereon  as  arising  from  stock  and  pat- 
ronage dividends  in  pursuance  of  tbe  col- 
lateral agreement  accompanying  the  not& 

Answer  was  filed  by  defoudant  Williams, 
containing  three  defoises,  two  of  which  were 
eliminated  by  the  court  during  progress  of 
the  trial,  leaving  the  third  defense  stand. 
ThU  defense,  in  substance,  admitted  tbe  ex* 
ecutlon  and  deUvery  of  the  note  by  defend- 
ant, and  its  n<Hipaym«at,  but  pleaded  as  a  de- 
Cense  that  Uie  note  was  given  by  him  in  pay- 
ment of  one  share  of  the  company's  stock, 
but  upon  condition  consented  and  agreed  to 
by  the  agent  of  the  company,  at  the  time  of 
its  delivery;  that  tbe  defendant  Williams 
should  not  be  required  to  pay  any  cash 
thereon,  and  that  he  should  have  tbe  right 
to  pay  tbe  entire  note  out  of  stock  and  pat* 


ronage  dividends  tliereaftw  to  accrue  to  btm ; 
that  payment  of  the  instrument  was  to  be 
made  solely  out  of  suCb  dividoida;  and  that 
the  plaintiff  and  tbe  benefidarles  mentioned 
In  the  trust  instrument  had  full  knowledge 
and  notice  of  such  agreement  and  ctmdltlon 
at  the  time  the  instrument  sued  on  was  as- 
signed or  delivered  to  tbe  trustee  for  collec- 
tion as  aforesaid. 

The  case  was  tried,  to  a  jury,  and  verdict 
rendered  in  fftvor  of  defendant,  npcm  which 
judgment  was  rendered.  Exceptions  were  re- 
served, and  tbe  case  waa  taken  to  tlie  Su- 
preme Court  by  proper  proceedings,  and  is 
now  before  this  court  for  determinatioik  by 
lawful  transfer  from  that  court. 

It  appears  from  the  record  and  briefs  tbat 
the  court  tried  tbe  case  upon  one  issne  only, 
and  that  was  whether  or  not  there  was  a  con- 
temporaneous agreement  between  tbe  maker 
and  payee  of  the  note,  st  tbe  time  it  was 
executed  and  delivered,  that  tbe  same  was 
to  be  paid  only  out  of  stock  and  patronage 
dividends  subsequently  to  accrue. 

In  support  of  the  third  defense  pleaded, 
defendant,  over  the  objection  of  plaintiff,  was 
permitted  to  give  testimony  to  tbe  effect  that, 
simultaneously  with  the  signing  of  tbe  instru- 
ment sued  on,  the  trading  company's  agi^t, 
Mr.  Hughes,  stated  to  him  that  the  instru- 
ment was  different  from  a  promissory  note, 
and  that  his  only  purpose  in  urf^ng  defend- 
ant to  sign  the  same  was  to  insure  his  patron- 
age with  the  trading  company;  that  defend- 
ant would  not  have  to  pay  any  cash,  or  ever 
pay  a  dollar,  but  that,  before  the  end  of 
1913,  defendant  would  have  a  share  of  8to<± 
In  his  po8se8si<m,  all  paid  out  of  patnnuLge; 
tbat  there  would  be  40  per  cent  of  net  profits 
in  patnxiage  and  an  equal  per  cent,  in  divi- 
dends on  the  stock;  that  defendant  would 
pay  out  tbe  $100  in  patronage  and  dividends ; 
that,  if  not  paid  In  1912,  at  tbe  date  of  its 
maturity-  the  note  would  be  extoided  for  one 
year,  and  he  (Hughes)  would  guarantee  It 
would  be  fully  paid  that  detatdant  posi- 
tively refused  to  sign  any  note  for  the  stock, 
whereupon  the  agent  Hughes  told  him  he 
only  wanted  def^dant  to  sign  tbe  note  for 
tbe  puipose  of  securing  the  defendant's  pat- 
ronage at  tbe  company's  store;  tbat,  upon 
these  statements  being  made  by  Hughes, 
defendant,  relying  thereon,  signed  and  deliv- 
ered the  instrument;  that  defendant  never 
bad  any  notice  of  any  dividends  coming  to  fahn 
from  the  conjpany ;  and  that  defendant  pat- 
ronized the  company's  store  at  all  times 
from  the  deUvery  of  the  note  until  it  closed 
its  doors  and  ceased  to  do  business. 

TbB  court,  by  its  Instruction  No.  2,  In- 
structed the  Jury  substantially  that  it  they 
believed  tram  tiie  evidence  that  the  aaid 
contract  note  was  signed  and  delivered  by 
the  defendant  Williams  with  the  onderstand- 
Ing  and  agreement  between  blm  aud  said 
Hughes  that  the  Instrumait  should  be  paid 
for  only  out  of  dividends  thereafter  ac- 
cruing uiKui  stock,  and  tbat  defendant  would 
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Dot  be  required  to  pay  any  cash  thereon, 
then  they  should  find  for  the  defendant;  but, 
If  they  should  find  from  the  evidence  that 
the  contract  was  not  signed  with  any  such 
understanding  and  agreement,  their  verdict 
should  be  for  the  plaintiff.  If  the  testimony 
of  the  defendant  Williams,  and  other  wit- 
nesses, tending  to  estatillsh  the  condition 
upon  which  defendant  executed  and  delivered 
the  instrument,  as  pleaded  by  him  In  the 
third  defense,  was  admissible  and  proper, 
then  the  Judgment  should  not  he  disturbed, 
as  the  evidence  of  such  condition  was  suffi- 
cient to  establish  the  same,  although  con- 
troverted, the  Jury  finding  in  favor  of  de- 
fendant upon  tiiat  issue;  but,  if  such  testi- 
mony was  improper  and  violative  of  the  rule 
next  hereinafter  referred  to,  the  Judgment 
should  be  reversed. 

[1]  The  real  nub  of  the  controversy  in- 
volves the  interpretation  and  application  of 
the  well-established  rule  that  a  written  con- 
tract cannot  be  contradicted  or  varied  by 
evidence  of  an  oral  agreement  between  the 
parties,  made  before  or  at  the  time  of  such 
contract.  Our  own  Supreme  Court  has  re- 
peatedly recognized  the  rule,  and  It  is  so 
well  understood  that  citation  of  authorities 
may  be  dispensed  with.  However,  It  Is  well 
Itnown  that,  since  the  time  the  rule  was  first 
prtHnulgated  and  followed  by  the  various 
appellate  courts  of  this  country,  many  excep- 
tions have  been  grafted  thereon.  In  fact, 
the  exceptions  are  so  far  reaching  that  it 
may  he  said.  In  the  language  of  a  distinguish- 
ed jurist,  that  "the  exceptions  Indeed  have 
In  many  Instances  almost  eaten  out  the  heart 
of  the  rule  itself."  We  will  not  attempt  to 
enumerate  all  the  numerous  exceptions. 
Some  may  be  found  In  the  cases  hereinafter 
cited. 

In  proceeding  to  discuss  this  feature  of  the 
case,  we  suggest  that  the  authorities  are  In 
decided  conflict  as  to  whether  or  not,  in  a 
case  of  this  trlnd,  parol  evidence  of  a  condi- 
tion or  agreement  between  the  contracting 
parties,  made  Simultaneously  with  the  ex- 
ecution and  delivery  of  the  written  instru- 
ment, is  admissible  in  evidence  as  a  defense 
to  an  action  on  the  written  contract. 

In  the  well-considered  case  of  Norman  v. 
McCarthy,  56  Colo.  290,  138  Pac.  28,  Justice 
Musser,  speaking  for  the  court,  held  that 
parol  testimony  of  a  contemporaneous  agree- 
ment between  the  parties  to  a  written  con- 
tract, had  at  the  time  the  contract  was  ex- 
ecuted, was  admissible  in  evidence  as  a  de- 
fense to  the  contract.  If  such  testimony  tend- 
ed to  show  that  the  check  in  issue  was  not  in- 
tended to  be  [myable  unless  the  maker  should 
thereafter  recover  Judgment  In  a  certain  suit 
tben  pending. 

In  Sayre  v.  Leonard,  57  Colo.  116,  140  Pac. 
196,  a  similar  question  was  before  the  Su- 
preme Court,  and  the  Norman  v.  McCarthy 
Case  was  cited,  approved,  and  followed. 

In  Bourke  v.  Van  Keuren,  20  Colo.  95,  36 
Pac  882,  the  controlling  qoestlon  before  the 


court  was  as  to  the  admissibility  and  l^al 
effect  of  certain  oral  testimony  wblcli,  it  was 
claimed,  altered  the  legal  meaning  of  the 
written  instrument  which  was  the  subject  of 
the  action.  The  testimony  was  held  admis- 
sible.  The  court  said  in  part: 

*'  'An  oral  stipulation  may  always  be  shown 
that  the  instrument  was  Dot  to  become  of  bind- 
ing force,  unless  some  condition  precedent  was 
previously  fultilled.'  •  •  •  We  think  there- 
fore that  the  oral  testimony  introduced  was  ad- 
missible to  show  the  conditioa  upon  which  the 
written  agreement  signed  by  appellee  was  to  be- 
come effective,  If  at  aU." 

To  the  same  effect,  Brewing  Ca  t.  Bareta, 
9  Colo.  App.  341,  48  Pac.  834. 

None  of  the  cases  heretofore  cUeA  invcdve 
facts  which  can  be  said  to  be  entirely  similar 
to  those  disclosed  by  the  record  in  the  case 
at  bar,  but  they  all  Involve  the  application  of 
the  general  rule  above  stated,  with  acnne 
form  of  exception  thereto. 

But  in  the  case  of  Roberts  t.  Grelg  et  aL, 
16  Colo.  App.  378,  62  Pac  574,  we  discover  a 
state  of  tacts  noticeably  similar  in  effect  and 
Import  to  those  fonnd  in  the  case  at  bar. 
In  that  case  a  promissory  note  for  $588  was 
executed  and  delivered  by  Lomax,  Grelg,  and 
Harris,  makers  to  one  Hillt  payee,  payable 
one  year  from  date.  HUl  Indwsed  the  same, 
after  maturity,  to  appellant  Roberts,  who 
brought  suit  against  the  makers  for  the  un- 
paid balance  thereon.  The  execution  and 
delivery  of  the  note  was  not  controverted  by 
the  makers,  but  they  defended  the  action  on 
the  ground  that  at  the  time  of  such  execu* 
tion  and  delivery  there  was  a  distinct  under- 
standing and  agreement  between  the  makers 
and  the  payee  that  the  note  was  to  be  paid 
only  out  of  the  future  proceeds  of  a  mill 
owned  by  the  company,  and,  if  there  were  no 
earnings  frmn  the  mill,  the  note  was  to  be 
returned  and  destroyed.  The  condition  or 
agreemmt  alleged  as  a  defense  was  proven 
by  parol  testimcmy  on  the  part  of  the  mak- 
ers, over  the  objection  of  ttie  payee,  and  the 
Court  of  Appeals  held  such  testimony  admis- 
sible in  pnx^  of  the  defense  set  up.  After 
citing  Bnrke  v.  Dulaney,  15S  U.  S.  228,  14 
Sup.  CL  816,  38  L.  Ed.  608,  and  Hurlburt  v. 
Dnsenber7,  26  Cola  240.  67  Pac.  800.  the 
court  said  ia  part: 

"In  other  words,  it  is  quite  Impossible  for  me 
logically  to  conceive  of  a  difference  between  the 
two  cases  or  between  those  two  cases  and  the 
presenL  In  all  three  of  them  according  to  the 
testiinoDy  the  note  was  not  to  take  effect  as  a 
note  until  the  happenioe:  of  an  event  in  the  fu- 
ture. In  the  Dulaney  Case  the  event  which  was 
the  condition  precedent  was  the  opportunity  to 
open  up  and  develop  the  property  and  deter- 
mine its  value.  If  found  satisfactory,  then  the 
note  was  to  be  the  consideration  price.  In  the 
Dusenbery  Case  there  was  a  direct  a^eement 
to  pay  so  much  for  the  running  of  a  tuuucl,  yet 
the  party  proved  that  this  whole  agreement  was 
a  part  of  a  scheme  to  place  the  miaes  in  Lon- 
don for  a  named  consideration,  and  only  in  the 
event  of  a  successful  promotion  were  the  parties 
to  pay  the  owners  of  the  property  the  expenses 
of  running  the  tunnel.  In  the  present  case  the 
parties  were  copartners,  and  they  took  the  prop- 
erty and  assumed  the  debts,  and  as  an  added 
consideration  were  to  pay  Hill  $688^  providing 
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the  rnnntng  of  the  mill  prodoced  tbat  result 
either  gross  or  net  Im  other  words,  the  com- 
pleted delivery  of  the  note  was  only  to  happen 
m  the  event  the  mill  ran  and  money  was  got- 
ten out  of  the  operation." 

In  the  case  Just  cited,  as  well  as  in  the 
one  at  bar.  It  will  be  noticed  that  the  In- 
strument sued  on  was  strictly  a  negotiable 
promissory  note,  and  contained  all  the  ele- 
ments to  make  it  so,  as  required  by  the  com- 
mon law,  as  well  as  section  4C47,  nevised 
Statutes  1908.  In  that  case  the  contempora- 
neous agreement  proven  by  parol  evidence 
showed  that  the  payee  of  the  note  could  only 
enforce  payment  Uiereof  in  case  sufficient 
proceeds  should  be  obtained  from  future 
earnings  of  a  mill.  In  the  instant  case  the 
parol  testimony  proved  that  the  note  was 
payable  only  in  case  dividends  should  be 
realized  from  future  business  operations  of 
the  trading  company.  We  find  the  facts  and 
circumstances  of  the  two  cases  so  analogous 
In  import  that  we  feel  safe  In  declaring  the 
question  here  raised  and  discussed  to  be 
stare  decisis.  In  support  of  the  rule  declar- 
ed in  the  Roberts  Case  may  well  be  cited 
Hurlburt  v.  Duaenbery,  supra.  Both  cases 
are  strongly  supported  by  other  authorities. 

In  Greenawalt  v..Kohne  et  al.,  85  Pa.  S&>, 
an  action  was  brought  upon  a  bond,  and  the 
defense  was  that  It  was  executed  and  deliv- 
ered only  UQOtt  condition  and  understanding 
had  at  the  time,  between  the  parties  there- 
to, that  It  was  given  for  the  purchase  price 
of  a  lot;  that  if  the  obligor  did  not  like  the 
proiwrty  the  obligee  would  take  it  back  on 
request,  and  pay  the  former  a  premium  and 
the  cost  of  Improvements ;  and  that  no  per- 
sonal liability  should  attach  to  the  obligor 
for  the  purchase  money,  but  that  plaintiff 
should  look  solely  to  the  property  purchased 
for  payment  The  court  held  that  parol  tes- 
timony to  prove  such  condition  and  agree- 
ment was  admissible  as  a  defense  to  the  ac- 
tion. The  appellate  court,  Bpeoklng  through 
Justice  Sharswood,  said  In  part: 

"We  are  of  opinion  that  the  offers  of  evidence 
by  the  defendant  below  ought  to  have  been  re- 
ceived. It  is  agreed  that  the  English  rule  ex- 
clading  parol  evidence  to  vary  a  written  con- 
tract has  not  been  adopted  in  this  state  in  all 
its  stringency.  The  exceptions,  indeed,  have  in 
many  inatances  almost  eaten  out  the  heart  of 
the  rule  itself ;  but  it  is  not  altogether  abolish- 
ed, as  may  be  seen  in  Martin  v.  Berens,  17  P.  F. 
Smith,  459.  •  •  *  But.  from  Hurst's  Lessee 
T.  Kirkbride.  decided  in  1773,  reported  by  Chief 
Justice  Tilgnman  in  Wallace  v.  Baker,  1  Bin. 
GIO.  down  to  the  present  time,  this  court  has 
uniformly  held  that  where  at  the  execution  of  a 
writing  a  stipulatitm  has  been  entered  into,  a 
condition  annexed,  or  a  promise  made  by  word 
of  mouth,  upon  the  faith  of  which  the  writing 
has  been  executed,  that  parol  evidence  is  admis- 
sible, though  it  may  vary  and  materially  change 
the  terms  of  the  contract  *  *  *  It  would  be 
an  affectation  of  learning  to  cite  all  the  cases 
which  establish  this  principle,  but  to  those  con- 
tained in  the  argument  of  the  counsel  of  the 

Slaintiff  in  error  may  be  added  Miller  v.  Hen- 
erson,  10  Serg.  &  R.  290,  which  is  instar  omni- 
nm,  but  may  be  noticed  as  a  case  on  all  fours 
with  the  one  now  before  the  court.  There  parol 
evidence  was  held  to  be  admissible  under  the 
plea  of  payment  to  a  suit  on  a  bond  against  a 


surety,  to  show  that  he  executed  the  bond  under 
a  declaration  by  the  obligee,  that  his  signing 
was  mere  matter  of  form,  and  that  he  never 
should  be  called  on  for  payment.  Chief  Jus- 
tice Tilgbman  says:  The  destruction  of  a  wTit- 
ten  instmmeot  by  parol  evidence  may  seem  dan- 
gerous, and,  in  fact,  it  is  so.  But  the  com- 
munity would  he  in  a  still  worse  condition  if 
it  were  established  as  an  inflexible  rule  that, 
when  a  man's  hand  was  once  got  to  an  lostm- 
ment,  no  matter  by  what  means,  the  door  should 
be  shut  against  all  inquiry.  The  encouragement 
to  fraudulent  villainy  would  be  so  great  under 
such  a  system  that  the  consequences  might  be 
intolerable." 

In  Juniata  Building  Ass'n  v.  Hetzel,  103 
Pa.  507,  the  court  said  in  part: 

"No  principle  is  better  settled  than  that  parol 
evidence  is  admissible  to  show  a  verbal  contem- 
poraneous agreement,  which  fndnced  the  execu- 
tion of  a  written  obUgation,  thourii  it  may  vary 
or  change  the  terms  of  the  written  contract 
Therefore  it  was  comi>etent  for  the  defendant  to 
prove,  if  he  could,  that  it  was  agreed  before 
and  at  the  time  be  signed  the  bond  that  it 
should  not  be  resorted  to  until  after  the  security 
of  the  mortgage  was  exhausted,  and  that  the  se- 
curity of  the  mortgage  was  lost  through  the 
plaintiBFe  negligence." 

In  Coal  &  Iron  Go.  r.  Willing,  ISO  Pa.  165. 
36  AU.  737,  S7  Am.  St  Bep.  626,  the  court 
said  in  part: 

"It  is  a  plain  fraud  to  secure  the  execution  of 
an  instrument  by  representations  as  to  the  man- 
ner in  which  payment  shall  he  made,  differing  in 
important  particulars  from  those  coDtatned  in 
the  paper,  and,  after  the  paper  has  been  atgnedt 
attempt  to  compel  literal  compliance  with  its 
terms,  regardless  of  the  contemiwraneous  agree- 
ment without  which  It  would  never  hare  been 
signed  at  all." 

To  the  same  effect,  Keller  t.  Cohen,  217  Pa. 

522,  66  Atl.  8G2. 

Quin  V.  Sexton,  125  N.  C.  447,  34  S.  E.  542, 
was  an  action  upon  a  promissory  note,  to 
which  defense  was  made  that  its  execution 
and  delivery  was  accompanied  by  a  distinct 
understanding  between  the  maker  and  payee 
tliat  the  note  was  to  be  paid  out  of  the  pro- 
ceeds of  another  and  different  note,  when 
collected,  and  not  otherwise;  and  that  the 
other  note  was  never  paid.  Parol  evidence 
was  admitted  over  objection,  to  prove  the  de- 
fense set  up.  The  Supreme  Court  held  the 
rulhig  proper,  and  that  If  the  defense  was  so 
proven  no  liability  attached  to  the  maker  of 
the  note. 

[2]  There  is  another  point  presented  by  the 
record  which  of  Itself  might  warrant  an 
affirmance  of  the  Judgment  It  appears  from 
the  testimony  that  befbre  defendant  signed 
the  note,  the  company's  agent  Mr.  Hughes, 
called  on  him  several  times  at  his  farm,  for 
the  purpose  of  interesting  him  in  the  com- 
pany, and  that  he  first  made  effort  to  have 
defendant  Invest  outright  JlOO  In  money. 
Upon  defendant's  positive  refusal  to  do  so, 
Hughes  then  solicited  him  to  sign  a  note  for 
that  amount  payable  in  six  months  or  a 
year,  which  proposition  defendant  with  equal 
posltlveness  rejected,  whereupon  Hughes  urg- 
ed defendant  to  sign  an  instrument  to  in- 
sure his  patronage  at  the  company's  storey 
stating  that  the  company  had  a  patronage 
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plan  that  he  could  "get  on."  The  following  Is 
part  of  defendant's  teatlmony: 

"Well,  I  saja  (speaking  to  Hushes),  I  don't 
propose  to  aisn  any  note.  Well,  i  read  the 
note.  I  aays,  This  Is  the  same  as  a  promissory 
note.*  'Ob  you  read  farther  on,*  he  eaya,  'read 
the  bottom  and  so  on  to  the  end  of  it,  and  you 
will  find  it  is  different.'  I  read  It  Well,  I 
says,  'Do  you  say  to  me  In  good  faith  that  this 
is  just  to  insure  in^  patronage  with  the  Union 
Tradiop  Oompanyr  He  said,  'Tes,'  and  ju*st 
about  in  that  line,  and  I  signed  the  note,  this 
instrument.  *  *  *  I  traded  (there)  at  all 
times  until  the  doors  closed." 

If  the  Jtiry  bellered  this  teBtlmony  and 
concluded  therefrom  that  it  was  the  nnder- 
staodlng  that  the'  only  purpose  In  giving  the 
note  by  defendant  was  to  insure  his  patron- 
age, and  in  pursuance  thereof  defendant  pat- 
ronized the  company's  store  at  all  times  un- 
til Its  doors  were  closed,  then  that  purpose 
had  been  accomplished,  and  no  action  could 
be  maintained  on  the  note.  A  similar  sit- 
uation to  this  has  undergone  a  thorough  ex- 
amination and  review  of  authorities  in  the 
case  of  Divine  v.  Western  Slope  Fruit  Grow- 
ers' Association  (No.  4167)  Infra,  decided  at 
this  term,  wherein  Presiding  Judge  Cun- 
ningham has  thoroughly  considered  the 
question  Involred.  We  adopt  the  authorities 
and  reasoning  of  that  case,  which  was  to 
the  effect  that  where  a  promissory  note  was 
executed  and  delivered  for  the  single  purpose 
of  permitting  the  payee  to  use  it  as  collateral 
security,  which  was  done,  and  It  appearing 
that  the  principal  debt  for  whlcli  the  note 
was  deposited  as  collateral  was  paid,  It  was 
held  that  no  action  could  be  maintained  on 
the  note. 

[3]  It  Is  well  to  note  at  this  time  that  all 
the  cases  hereinbefore  cited  or  referred  to  in- 
volve actions  between  the  original  parties  to 
the  written  instruments  sued  on ;  or  between 
one  of  the  parties  and  an  assignee  of  the  oth- 
er, who  had  full  Itnowledge  of  the  vices  or  de- 
fects of  the  written  Instmment;  or,  In  cases 
of  negotiable  Instruments,  between  one  of  the 
original  parties  and  an  assignee  of  the  other, 
who  acquired  his  title  thereto  after  maturity. 

The  record  shows  that  the  Instrument  here 
to  Issue  was  on  Its  face  payable  on  or  before 
January  1,  1912;  that  It  was  negotiated  to 
the  trustee  March  26,  1912;  therefore  he  ac- 
quired title  to. the  note  after  maturity,  and 
was  not  a  holder  in  due  course.  The  note  on 
its  face  nowhere  provides  for  Its  renewal  aft- 
er maturity;  but  in  the  collateral  condition 
accompanying  the  same  it  is  provided  that 
It  the  note  Is  not  paid  at  Its  maturity  It 
may  be  continued  for  one  year  thereafter. 
It  is  pleaded  tn  the  complaint  that  the  note 
Was  extended  one  year,  which  is  denied  in 
the  answer.  There  is  no  evidence  in  the 
record  showing  such  extension  or  renewal 
We  do  not  think,  under  the  situation  dis- 
closed, that  the  note  was  automatically  ex- 
tended by  proof  tbat  St  was  not  paid  at  ma- 
turity. 

Some  other  qnestioiu  are  raised  by  the  rec- 


ord and  discussed  in  the  briefs,  but  we  deem 
them  all  ancillary  to  the  main  question  al- 
ready decided;  hence  no  further  reference 
need  be  made  to  the  same. 

We  find  that  no  error  was  committed  by 
the  trial  court  in  admitting  evidence,  and 
that  the  Instructions  were  as  a  whole  fair  to 
both  parties. 

The  judgment  will  be  affirmed. 


DIVINE  V.  WESTERN  SLOPE  FRUIT 
GROWERS'  ASS'N.    (No.  4167.) 

(Court  at  Appeals  of  Colorado.  June  14, 191B.) 

1.  CospoRATioNs  •&==>80  —  Stock  Subscrip- 
tion NoTB>— Fraud. 

It  is  a  defense  to  an  action  by  the  payee  on 
a  note  given  for  a  subscription  to  corporate 
stock  that  the  payee's  agenf^ who  sold  the  stock 
represented  that  the  payee  was  a  mutual  fruit 
shipping  association  and  would  shi]j  fruit  for 
no  one  but  stockholders,  whereas  it  engaged 
in  a  general  commission  business  and  at  times 
failed  to  handle  defendant's  fruit  and  confessed 
its  inability  to  do  so,  and  it  was  error  to  exclude 
evidence  tending  to  show  such  misrepresenta- 
tions, where  they  were  properly  alleged  in  the 
answer. 

[Ed.  Note.— For  other  cases,  see  Gorporatioos, 
Cent.  Dig.  M  244,  246-264,  1407,  14071^;  Dec. 
Dig.  «=»80.} 

2.  Evidence  «=s>443— Paboi.  Evidbncb— Db- 
LivERv  FOB  Special  Purpose — Noij!. 

Under  Rev.  St  1908, 1  4479,  providing  that 
as  between  the  original  parties  to  a  note  it  may 
be  shown  that  delivery  thereof  was  conditional 
or  for  a  specific  purpose  only,  parol  evidence  is 
admissible  to  show  that  the  maker  of  a  stock 
subscription  note  delivered  It  to  the  corporation 
for  the  Bole  purposff^f  enabUng'  the  latter  to 
use  it  as  collateral  security  to  raise  money  nec- 
essary to  transact  its  business,  and  that  the  note 
had  been  "nsed  by  the  corporation  for  that  pur- 
pose, hut  bad  been  returned  to  the  corporation 
on  payment  of  the  debt  for  which  it  was  se* 
curity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  K  2048-2001;   Dee.  Dig.  «=s»443.] 

Error  to  District  Court.  Mesa  County; 
Charles  Cavender,  Judge. 

Action  by  the  Western  Slope  Fruit  Grow- 
ers' Association  against  J.  H.  Divine.  Jad|t- 
m^t  for  plaintiff,  and  defendant  brings  er- 
ror. Reversed. 

Elmer  I*  Brock,  of  Denver,  and  McJfulliu 
&  Sternberg,  of  Grand  Junction,  for  plaintiff 
In  error.  Wheeler  &  Welser,  of  Oraud  Jnnc- 
tJon,  for  defendant  In  error. 

CUNNINGHAM,  P.  J.  Defendant  In  error, 
hereinafter  referred  to  as  "plaintiff,"  brought 
its  action  on  a  promissory  note  and  had  Judg- 
ment. Plaintiff  In  error,  hereinafter  refer- 
red to  as  the  "defendant,"  attempted  to  de- 
fend upon  two  prlndiml  grounds:  First, 
failure  of  consideration;  secoud.  a  condition- 
al delivery  of  the  note.  By  sustaining  de- 
murrers to  the  various  answers  filed  by  de- 
fendant and,  finally,  on  the  trial,  to  his  ot- 
ter of  proof,  these  defenses  were  both  prao 
tiodly  denied  the  defendant,  and  ther^  we 
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are  persuaded  Oie  trial  court  oommitted  re- 
versible error. 

Briefly  stated,  the  salient,  undisputed 
facts  Id  the  case  are  substantially  as  fol- 
lows: Defendant  purchased  stock  in  the 
plaintiff  corporation  and  executed  and  deliv- 
ered to  Its  representative  a  promissory  note, 
the  face  of  which  equaled  the  amount  the 
defendant  was  to  pay  for  the  stock.  When 
tbe  note,  by  Its  terms,  bad  matured,  defend- 
ant refused  to  pay  same,  and  this  suit  was 
brought  with  the  result  already  stated.  Tbe 
certificate  representing  the  stock,  by  tbe  terms 
of  a  collateral  written  agreement  between 
the  parties,  was  never  delivered  to  defend- 
ant ;  the  same  being  held  by  plalntllf  as  se- 
curity for  the  payment  of  the  note,  and  the 
plaintiff,  In  Its  complaint,  offering  to  deliver 
to  defendant  tbe  stock  upon  demand. 

[1]  On  tbe  trial  plaintiff  offered  the  note 
and  rested.  Hiereupon  tbe  defendant  offer- 
ed to  prove,  among  other  things,  that  he  bad 
been  Induced  to  purchase  tbe  stock  solely 
upon  the  representation  tbat  the  company 
then  being  organized  would  be  strictly  a  mu- 
tual affair.  That  Is  to  say,  it  would  limit  Its 
operations  entliel;  to  the  shipment  of  fruit 
grown  by  itb  own  stockholders,  and  in  this 
connection  defendant  offered  to  prore  tbat 
it  was  represented  to  bim  by  the  promoters 
of  tbe  corporation,  before  Incorporation,  and 
its  ofBceni  and  agents  thereafter,  tbat  he 
could  only  avail  himself  ot  the  opportunity 
of  lapping' bis  fruit  through  the  corporation 
by  becoming  a  sbareholder  therein.  Other 
proof  of  this  character  was  offered.  Defend- 
ant also  tjttereA  to  prove  tbat  be  soon  dis- 
covered tbe  falsity  of  these  representations. 
That  is  to  say,  that  the  company  shipped 
tmlt  for  those  who  were  not  stocUioIders  as 
well  as  for  those  who  were.  In  other  words, 
d^endant  offered  to  prove  that  the  corpora- 
tion engaged  in  a  general  commlsslcoi  busi- 
ness. Further  proof  was  offered  by  def^d- 
ant  tending  to  show  that  the  plaintiff  re- 
peatedly refused  to  ship  bis  fruit  and  finally 
oonceded  its  inablU^  to  handle  same.  Tbere- 
upcm  the  defendant  promptly  rescinded  the 
agreement  to  purchase  the  stock,  and  so  no- 
tifled  plaintiff.  All  tbe  proof  thus  offered  by 
the  defendant,  notwitiistandlng  it  tended  to 
support  apt  averments  contained  In  the  an- 
swer, was  objected  to  by  tbe  plaintiff  and 
refused  by  tbe  court 

We  think  tbe  proof  thus  offered  and  refus- 
ed was  proper  under  the  rule  laid  down  In 
Zang  V.  Adams,  23  Colo.  408,  48  Pac.  509,  68 
Am.  St  Rep.  249;  United  States  Home  Co. 
V.  O'Connor,  48  Colo.  354,  110  Paa  74 ;  Cook 
on  Corporations  (6th  Ed.)  S  194;  Thompson 
on  Corporations  (2d  Ed.)  vol.  1,  SS  779,  780, 
and  781.  And,  if  the  same  bad  been  admitted 
by  tbe  court  and  In  no  way  controverted  by 
the  plaintiff,  it  would "  have  constituted  a 
complete  defense  to  the  payment  of  the  note 
In  tbe  hands  of  the  original  paye& 


[2]  In  support  of  his  second  defense,  name- 
ly, the  conditional  delivery  of  the  note,  de- 
fraidant  offered  to  prove  that  at  tbe  sugges- 
tion of  tbe  plaintiff,  he  executed  and  deliver- 
ed the  note  for  the  sole  purpose  of  enabling 
the  plaintiff  to  pledge  the  same  with  a  bank 
as  collateral  security  for  money  which  the 
company  had  borrowed  in  order  to  enable  It 
to  transact  the  business  for  which  it  was  or- 
ganlited  until  such  time  as  It  would  come  in- 
to possession  of  ample  funds  of  Its  own.  He 
further  offered  to  prove  that  the  note  had 
been  so  pledged,  but  tbat  the  corporation  bad 
paid  Its  obligations  to  th^  bank  and  had 
come  again  Into  possession  of  tbe  note.  This 
proof  was  also  supported  by  pr<^r  allega- 
tions in  the  answer.  This  offer  of  proof  was 
rejected,  apparently,  upon  the  theory  that 
it  violated  the  rule  against  the  admission  of 
parol  evidence  to  contradict  or  alter  the  terms 
of  a  written  agreement. 

Section  18  of  our  Negotiable  Instrument 
Act.,  the  same  being  section  4479,  R.  S.  1908 
(section  5066,  M.  A.  S,  1912),  permits  tbe  pay- 
or of  a  note  to  show  tbat  he  delivered  the 
same  conditionally,  or  for  a  special  purpose 
only,  and  not  for  the  purpose  of  transferring 
the  property  In  the  instrument,  where  tbe 
note,  as  In  this  case,  is  in  the  bands  of  tbe 
original  payee,  who  brings  suit  on  tbe  tame. 

Our  courts  have  frequently  ruled  that  oral 
testimony  la  admissible  to  show  the  condi- 
tion upon  which  tbe  written  agreement  was 
to  become  effective,  if  at  all.  Morman  v.  Mc- 
Carthy, 66  Cola  290,  138  Paa  28;  Sayre  v. 
Leonard,  67  Colo.  116, 140  Pac.  19S;  Brewing 
Co.  V.  Barets,  9  Cola  App.  841,  48  Pac.  834 ; 
Mosier  r.  Kersbow,  16  Colo.  App.  453,  06  Pac. 
449;  Bonrke  t.  Van  Keuren,  20  Cc\a.  9S,  36 
Pac.  882;  Haribnrt  v.  Dusenbery,  26  Colo. 
240,  67  Pac  860;  Roberts  v.  Grelg.  16  Cola 
App.  378,  62  Pac.  674.  The  following  addi- 
tional authorities  support  the  role  followed 
by  our  own  courts  in  tbe  cases  last  above 
cited:  1  Enc.  of  Law  (2d  Ed.)  p.  343  ;  21 
Enc.  of  Law  (2d  Ed.)  p.  1111;  Street  Ry. 
Adv.  Co.  V.  Metropole  Shoe  Mfg.  Co,  91  Md. 
61,  46  Ati.  613;  Smith  v.  Dotterwelch.  200 
N.  T.  209,  03  K.  B.  985,  33  L.  R.  A.  (S.  S.) 
S92;  Burke  v.  Dulaney,  153  U.  6.  22S.  14 
Sup.  Ct  816,  38  L.  Ed.  698.  Burke  v.  Du- 
laney has  b^Die  a  leading  case  In  this  coun- 
try and  baa  been  dted  with  approval  repeat- 
edly by  our  Supreme  Court  and  tbe  former 
Court  of  Appeals.  See,  also.  George  v.  Wil- 
liams (No.  4180)  149  Pac.  837,  Just  banded 
down  by  us,  wherein  Judge  Hurlbut  has  cit- 
ed and  quoted  at  length  from  several  very 
strong  opinions. 

Much  reliance  is  placed  by  defendant  in 
error  upon  the  case  of  Cooper  v.  German  Kat 
Bank,  0  Colo.  App.  109,  47  Pac  1041.  If 
there  is  any  announcement  In  the  opinion  In 
the  Cooper  Case  necessary  to  a  decision  of 
the  questions  involved  therein,  in  conflict 
Willi  tbe  concliuloD  we  taave  readied  in  this 
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case,  namely,  tbat  tlie  trial  conrt  erred  In 
excluding  the  testimony  offered  to  establish 
tlie  purpose  for  which  the  note  here  sued 
upon  was  delivered,  it  mnst  be  clear  tbat  the 
.  opinion  In  the  Cooper  Case  has  been  modified 
by  later  opinions  In  the  same  court,  and  by 
numerous  opinions  by  our  Supreme  Court 

As  we  read  the  statement  of  facts  in. the 
Cooper  Case,  the  announcement  of  the  conrt 
upon  the  question  here  under  consideration 
was  not  necessary  to  a  decision  of  the  ques- 
tloBB  then  before  the  court,  and  the  same  ob- 
servation applies,  we  think,  to  the  opinion  in 
Welles  T.  Colo.  Nat.  Life  Assur.  Co.,  49  Colo. 
508,  113  Pac.  624.  Both  the  Welles  and  the 
Cooper  Cases  involved  questions  of  pleading 
and  practice,  and  it  was  not,  as  we  read  the 
opinions  in  thoctt  cases,  necessary  to  deter- 
naine,  or  even  consider,  the  question  of  the 
adnitssibility  of  a  parol  agreemoit  for  the 
pnrpoae  of  varying  or  effecting  a  written  con- 
tract. 

In  the  Welles  Case  It  was  allied,  concern- 
ing the  note  there  sned  upon: 

"Tbat  before  its  maturity  It  was  duly  Indorsed 
and  delivered  to  tbe  olaintiff  who  became,  and 
now  Is,  the  owner  and  holder  thereof;  that  do 
part  of  said  note  has  been  paid;  uiat  there 
u  dne  thereon  from  the  defendant  to  pluutifF 
a  certain  amount,  with  interest,"  etc 

It  appears  from  the  <4?Inlon  that  the  an- 
swer to  the  foregtring  allegations  was,  by  the 
trial  oourt,  held  bad  on  demurrer,  and,  the 
d^mdant  cOecUng  to  stuid  upw  bis  answer. 
Judgment  was  rendered  against  lilm.  The 
Supreme  Oourt  found  that  the  answo:  was 
fatally  defective  and  npbdd  tbe  ruling  of  the 
trial  court  Hence,  it  will  be  seen,  from  tbe 
pleadings  In  the  Wefles  Case,  there  was  no 
denl^  tbat  tbe  note  sued  iqkhi  bad  been  duly 
IndOTsed  and  delivered  to  Qie  plaintiff  be^re 
ma^trity,  and  tbe-  same  bad  not  been  paid. 
Tbat  Is,  there  was  no  proper  denial  <tf  Oiese 
allegations.  FurtbermiHe,  ttna  Colorado  cases 
dted  in  support  of  tbe  announc^ent  made 
In  tbe  W^es  Case,  pertaining  to  the  qnoh 
tlon  here  under  consideration,  were  of  a  date 
prior  to  tbe  adoption  of  our  Negotiable  In* 
stnuuent  Act 

In  tbe  Cooper  Oaaek  Immediately  precedb^ 
tlie  announcement  with  r^erence  to  oral 
agreements,  appears  tbe  following: 

"The  effect  of  tbe  «o-caUed  'second  defense 
and  cross-complaint'  was  to  impeach  and  de- 
stroy the  note.  Tbe  issues  presented  and  tried 
were  those  arising  out  of  an  alleged  verbal  con- 
tract made  between  tbe  defendants  at  tlie  time 
of  znaking  the  note,  u«u««  tn  which  the  plaits 
tiff  tea*  not  a  party  and  in  which  it  had  no  in- 
terest and  which  Kere  no  defente  to  the  note 
fgffitinst  the  plaintiff."   (Tbe  italics  are  ours.) 

"We  (Jan  add  nothing  to  the  ludd  argument 
Cblet  Justice  Musser  In  Norman  v.  Mc- 
Cartby,  supra,  and  of  Justice  Bailey  in  Sayre 
V.  Z^ecHiard,  supra  (both  later  cases  than 
^V'elles  T.  Colorado  Nat  Life  Assur.  Co.), 
wberelA  the  distinction  between  an  attempt 
^  vftry  the  terms  of  a  written  contract  and 
an  attempt  to  deny  the  delivery  of  a  negotia- 


ble Instrument  as  a  completed  contract  Is  set 
forth  with  much  clearness. 

For  tbe  errors  to  which  we  have  called  at- 
tention, the  Judgment  must  be  reversed. 

Reversed. 


Cl^LOBAliO   SPRINGS  &   I.   BY.   CO.  v. 
MERRILL.    (No.  4176.) 

(Court  of  Appeals  of  Colorado.   June  14,  1915.) 

1.  Neowgescb  «=»83  —  Proximate  Cause  — 
Last  Clear  Chance  'Doctbihe. 

Wbere  the  negligence  of  plaintiff  has  placed 
her  in  a  position  of  peril,  although  sucb  negli- 
gence is  operative  until  the  very  moment  of 
the  injury,  if  thereafter  defendant  observes, 
or  is  chargeable  with  notice  of,  such  peril,  and 
still  has  time  by  using  due  care  to  avoid  the 
injury,  then  tbe  prior  negligence  of  plaintiff 
will  not  be  deemed  as  contributing  to  tbe  in- 
jury, because  it  is  not  the  proximate  cause 
thereof;  the  later  negligence  of  defendant  be- 
ing the  sole  cause  of  the  injury. 

LEd.  Note.— For  other  cases,  sec  N^Ugence, 
Cent  Dig.  S  115 I>ec  Dig.  ^83.] 

2.  Stbegt  Railroads  <&=3ll4— Liabiutt  fob 

INJUBIES— EviDEKCE. 

In  an  action  by  a  pedestrian  for  injuries 
in  being  struck  by  a  street  car  at  a  crossing, 
evidence  held  to  sustain  a  finding  that  the  mo- 
torman  should  have  lioown  of  her  ignorance  of 
the  impending  danger  and  that  be  could  have 
avoided  tbe  injury  by  the  exercise  of  due  care. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  239-200;  Dec.  Dig.  «» 
114.] 

3.  Street  Railroads  «=>11&— Lzabxlitt  vob 

INJUBIES— IKSTBUCTIONS. 

In  an  action  by  a  pedestrian  tot  injuries 
in  being  strucli  by  a  street  car  at  a  ctossIdb. 
instructions  as  to  tbe  care  required  of  plaintiff 
and  as  to  ber  concurring  negligence  were  not 
rendered  misleading  by  the  addition  of  the  words 
"upon  this  question,"  wbere  each  instruction 
stated  a  distinct  element,  proof  of  which  would 
defeat  plaintiff's  cause  of  action,  but  left  an 
opportuni^  to  find  for  her  under  the  last  clear 
chance  doctrine. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads,  Cent.  Dig.  H  25&-269;  De&  JDig.  «a> 
118.] 

Error  to  District  Court,  El  Paso  Coantr; 
W.  S.  Morris,  Judge. 

A(^on  by  Ooldle  Merrill  against  tbe  Colo- 
rado Springs  &  Interurban  Railway  Com- 
pany. There  was  a  Judgment  for  i^inttff, 
and  defendant  brings  error.  Affirmed. 

Chlnn  &  Strickler,  of  Colorado  Springs,  for 
plaintiff  In  error.  W.  D.  Lombard  and  W.  N. 
Ruby,  both  of  Colorado  Springs,  for  defend- 
ant in  error. 

KINO,  J.  Goiaie  Merrill  brought  this  suit 
to  recover  damages  In  the  sum  of  $5,000  for 
personal  Injuries  sustained  by  her  when 
struck  by  a  car  of  the  Colorado  Springs  & 
Interurban  Railway  Company,  at  the  Inter- 
section of  Kiowa  and  El  Paso  streets,  In  the 
dty  of  fJolorado  Springs,  Colo.  She  had  a 
verdict  and  Judgment  for  $1,800.  The  rail- 
way company,  defendant  below,  now  claims 
that  the  trial  court  erred  In  refusing  to  di- 
rect a  verdict  for  it  as  defendant,  and  in 
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giving  certain  instractlons,  to  which  it  ob- 
jected. Both  objections  have  their  baBlB  In  the 
contention  that  a  recovery  hy  plaintiff  la 
barred  by  reason  of  her  contributory  negli- 
gence, without  which  the  accident  with  Its 
attendant  Injury  would  not  have  occurred. 

Inasmuch  as  the  verdict  of  the  Jury  has 
determined  the  credibility  of  the  witnesses 
and  the  preponderance  of  the  evidence  In  fa- 
vor of  plaintiff,  the  facts  necessary  for  an  un- 
derstanding of  the  question  or  questions  to 
be  considered  must  be  found  In  the  evidence 
Introduced  for  the  plaintiff,  and  so  much  of 
that  introduced  by  the  defendant  as  is  not 
disputed. 

Defendant  had  street  car  tracks  running 
east  and  west  on  Kiowa  street,  which  crosses 
El  Paso  street  at  right  angles.  The  car 
which  strucic  plaintiff  was  going  east.  As 
It  approached  El  Paso  street,  It  could  be 
seen  for  a  distance  of  about  1,300  feet,  by  a 
person  standing  at  the  Intersection  of  said 
streets,  the  view  being  unobstructed,  with  a 
slight  exception  produced  by  columns  sup- 
porting an  overhead  crossing  used  by  the 
Santa  F6  Railway  Company  for  its  trains, 
which  crossed  Kiowa  street  about  85  feet 
west  from  the  point  where  the  accident  oc- 
curred. The  distance  from  the  curb  on  the 
south  side  of  Elowa  street  to  the  street  car 
track  was  40.4  feet.  Plaintiff  was  walking 
northward  along  the  east  side  of  El  Paso 
street,  and  testlQed  that  when  she  reached 
the  curb,  and  before  stepping  into  Kiowa 
street,  she  looked  both  east  and  west,  but 
observed  no  car  approaching.  After  stepping 
into  the  street,  she  has  no  recollection  of 
what  occnrred  until  she  regained  conscious- 
neas  SMue  days  thereaftei^  In  the  hospital. 
It  l8  shown  by  several  wltnesss,  two  of  whom 
were  In  the  front  part  of  the  ai^roachlng 
car,  and  one  on  the  south  line  of  Kiowa 
street,  about  200  feet  west  of  the  line  of  E) 
Paso  street,  when  the  car  passed  him,  that 
the  plaintiff  proceeded  directly  across  the 
street  and  track,  walking  at  an  ordinary 
pace,  looking  neither  to  the  right  nor  to  the 
1^;  that  inunediately  after  she  had  st^ 
pcd  across  tihe  north  rail  ci  the  track  she 
was  struck  by  the  corner  of  tiie  car  over- 
hanging the  north  side  of  the  track;  that 
the  car  was  traveling  about  25  miles  an  hour, 
and  did  not  slacken  Its  speed,  nor  did  the 
motomeer  make  any  effort  to  stop  the  car 
untU  It  was  within  5  or  six  feet  of  plaintiff; 
that,  when  the  car  reached  a  point  about  200 
feet  west  of  the  street  Intersection,  the  plain- 
tiff was  within  3  or  4  feet  of  the  south  track, 
giving  no  indication  that  she  was  aware  o( 
the  approach  of  the  car,  and  that  it  was 
about  100  feet  from  her  when  she  stepjwd  on 
the  track ;  that  a  bell  was  being  rung  on 
the  engine  of  a  Santa  ¥6  train  then  ap- 
proaching the  overhead  crossing,  but  witness- 
es heard  no  bell  or  gong  sounded  on  the  car ; 
that  It  was  broad  daylight,  and  nothing  to 
binder  the  motorneer  from  seeing  plaintiff 


while  she  was  approaching  or  as  she  stepped 
on  the  track.  One  of  the  witnesses  riding 
on  the  car,  attracted  by  the  situation  of  the 
plaintiff  and  appreh«iding  her  danger,  step- 
ped to  the  side  of  the  motorneer  and  observ- 
ed the  accident,  looking  through  the  same 
window  the  motorneer  was  nsing,  and  testi- 
fied that  no  effort  was  made  to  stop  the  car 
until  It  was  "right  onto"  the  plaintiff.  The 
car  could  be  stopped,  by  use  of  the  appliances 
furnished.  In  20  feet  if  running  from  12  to 
IS  miles  per  hour,  as  testified  by  the  motor- 
neer, m  60  feet  If  running  25  miles  per  hour. 
It  ran  atwut  38  feet  after  striking  plaintiff. 

[1]  1.  For  the  purposes  ot  this  review,  It 
may  be  conceded  or  assumed  that  the  plain- 
tiff was  negligent,  in  that  she  did  not  exer- 
cise that  ordinary  care  which  the  law  Im- 
posed upon  her  to  look  and  listen  before  at- 
tempting to  cross  the  tracks  of  the  defendant. 
It  la  clearly  proven,  and  we  think  conceded 
by  her  counsel,  that  she  did  not  look  nor 
nisten  at  a  time  or  point  when  such  act  would 
have  been  effectual.  It  may  further  be  con- 
ceded tliat  such  negligence  of  plaintiff  was 
continuous  and  operative  from  the  time  she 
left  the  curb  until  she  reached  the  railway 
track  or  arrived  at  a  ix^t  so  near  thereto 
that  a  passii^  car  must  strike  her.  After 
readiing  the  trad^  It  would  appear  that  fur^ 
ther  ad'nmdng  was  takli^  her  oat  of  dan- 
ger, and  not  into  It.  The  railway  company 
contMida  that  mider  the  evldoice,  with  the 
foregcrfng  assumption,  the  doctriiw  of  the 
"last  clear  diaiice^'  cannot  be  saocesstully  in- 
voked to  fix  liability  upon  It,  for  the  reason 
that  there  was  m)  negUgenoe  of  the  company 
supervening  subsequently  to  that  of  plaintiff 
— that  their  ctmcurring  negligence  resulted 
In  the  Injury— cdttng  fai  supptnt  of  Its  con- 
tendon  the  case  of  Denver  CSty  Tramway  Go. 
V.  Cobb,  164  Fed.  41.  90  0.  a  A.  4B0,  with 
its  cc^lous  citation  of  authorities,  and  also 
numerous  other  authorities,  Iwdudlng  Denver 
City  Tramway  Co.  v.  Oustafson,  21  Colo. 
App.  478, 121  Pac.  1015,  and  Bagara  t.  Chica- 
go, R.  I.  &  P.  Ry.  Co.  (St^.)  144  Pae^  881; 
and  further  Insists  that  that  doctrine  does 
not  apply,  because,  as  It  is  said,  neither  the 
plaintiff's  negllgeiwe  nor  her  position  of  dan- 
ger or  peril  was  observed  by  defoidant'a  mo- 
torneer In  time  to  avoid  the  injury.  Under 
the  "last  dear  chance"  doctrine,  as  adopted 
by  the  courts  of  this  stat^  we  think  the  ap- 
pllcaUtm  of  the  rule  may  be  Invoked  by  the 
plaintiff,  even  though  her  negligence,  in  not 
looking  and  listening  for  the  approach  of 
the  car,  may  have  been  continuous  and  op- 
erative down  to  the  very  moment  of  the  in- 
Jury,  provided  the  evidence  was  such  that 
the  Jury  was  warranted  in  believing  that  she 
was  not  aware  of  the  approach  of  the  car  un- 
til such  time  as  It  was  impossible  for  her  to 
extricate  herself  from  the  predicament  in 
which  her  negligence  had  placed  her,  and,  on 
the  other  hand,  in  believing  that  defNidnnt's 
motomeer  saw  plaintiff's  position  of  danger 
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In  time  to  avoid  tlie  Injury,  as  an  ordinarily  r 
prudent  person  should  have  apprehended  her  I 
peril,  had  control  of  the  situation,  and  did 
not  take  the  action  necessary  to  avoid  It. 
The  rnle  as  adopted  In  many  of  the  Ameri- 
can states,  as  well  as  In  EnglEuid,  in  cases  of 
this  kind,  seems  to  be  that,  notwithstanding 
the  negligence  of  the  plaintiff  had  placed  her 
in  a  position  of  peril,  nevertheless,  if,  there- 
after, the  defendant  observed  the  peril  to 
which  she  was  subjected,  and  still  bad  time, 
by  using  due  care,  to  avoid  the  injury,  then 
the  prior  negligence  of  plaintiff  should  not 
be  deemed  as  contributing  to  the  result,  be- 
cause it  was  in  no  just  sense  the  proximate 
cause  of  the  Injury;   that  the  later  negli- 
gence of  defendant,  when  It  had  a  chance  to , 
avoid  the  Injury  by  the  use  of  due  care,  ■ 
would  be  not  only  the  proximate  cause,  but 
the  sole  cause  of  the  harm,  the  prior  negll-  \ 
gence  of  plaintiff  being  regarded  as  having  | 
created  only  a  condition  without  which  the  j 
Injury  would  not  have  happened,  but  not  the ! 
cause  of  Its  occurrence.   An  interesting  dis- ! 
cussion  of  this  question  is  found  In  Modern  j 
American  Law,  vol.  2,  S  69  et  seq.    Such  we  j 
understand  to  be  the  Interpretation  of  the 
rule  by  Mr.  Justice  Gabbett  In  Nichols  v.  C, 
B.  &  Q.  R.  R.  Co.,  44  Colo.  501,  98  Pac.  808, 
the  facts  of  which  are  sufficiently  similar  to 
those  In  the  instant  case  to  make  that  decl- 
Bi«i  a  precedent  for  this.   We  quote  from 
pages  515.  516,  and  517  of  44  Colo.,  from  pag- 
es 814  and  815  of  88  Pac.: 

"The  principle  underlying  these  propositions 
Is  that  tbe  party  who  has  the  last  opportunity 
of  avoidiM  injury  nnist  prevent  It  if,  by  the 
-exercise  «  reasonable  care,  he  could  do  so,  and, 
if  be  does  not,  it  Is  his  s^ligence  in  this  respect, 
and  not  that  of  the  one  6rst  in  fault,  which 
is  the  proximate  cause  of  tbe  injnry.  *  *  « 
Tbe  duty  to  exercise  due  care  to  avoid  tbe  con- 
sequences of  another's  negllgeoee  arises  when  the 
tircumstancee  are  such  that  an  ordinarilf  pru- 
dent person  would  have  reason  to  apprehend 
its  existence.   *   *   *   It  is  not  necessary  that 
the  defendant  abonld  actually  know  of  tbe 
danger  to  which  the  plaintiff  is  exposed,  but  it 
is  enough  if,  bavins  sufficient  notice  to  put  a 
prudent  man  on  tbe  alert,  he  does  not  take  such 
precautions  as  a  prudent  man  \vould  take  on 
Bimilar  notice   «   *   *   Ordinary  care  on  the 
part  of  an  engineer  requires  TtfrilsQce  to  guard 
agrainst  a  dangerous  situation  reasonably  to  be 
apprehended,  as  well  as  one  actually  imminent, 
so  that  it  beecHnes  the  duty  of  an  engineer,  when 
lie   sees  a  pedestrian  approaching  a  public 
crossing  under  circumstances  wliich  would  lead 
him  to  believe,  as  an  ordinarily  prudent  per- 
son, that  such  pedestrian  is  not  aware  of  tbe 
approaching  train,  to  take  such  steps  as  an  or- 
dinarily prudent  person  would  under  similar 
circametances  to  prevent  the  traveler  from  plac- 
ing hiniRelf  in  a  situaticm  of  danger  from  which 
it  will  be  Impossibie  to  extricate  himself.  (Ci- 
tation  of  cases.)   •   •   •  It  is  evident  that 
plaintiff  stepped  upon  the  track  without  being 
aware  of  the  proximity  of  the  locomotive.  lie 
bad  given  no  indication  that  he  was  aware  of 
its   approadi.    He  was  in  peril  when  he  ap- 
moaclied  the  track  without  looking  the  sec- 
ond time  to  the  south  before  he  stepped  upon  it 
True,  it  was  not  imminent  until  he  stepped  upon 
the  track  or  approached  it  near  enough  to  be 
struck*  but  the  employes  of  defendant  on  the 
Mgine  bad  that  knowledge  of  hia  movanents  and 
proxiBat^  to  the  tzadc  whSdi  the  exercise  ofi 


reasonable  caie  would  have  imparted.  From 
this  knowledge  they  may  not  have  been  able  to 

determine  definitely  that  he  was  approaching  - 
the  track  without  knowledge  of  tbe  approach 
of  the  engine;  but  If  from  his  bebavbr  and 
all  the  circumstances  it  should  have  occurred  to 
them,  as  reasonably  prudent  and  Intelligent 
persons,  that  he  did  not,  then  they  bad  notice  . 
of  the  danger  to  which  he  was  exposed,  and  It 
would  have  been  their  duty  to  take  such  stepa 
as  reasonably  lunident  persons  would  and  could, 
under  similar  drcnmstances,  to  prevent  the  en- 
gine striking  him  if,  in  the  nterclse  of  such 
care  and  taking  such  steps,  his  Injury  coald 
have  been  avoided." 

[J]  Applying  tbe  rule,  as  there  announced, 
to  the  circumstances  of  this  case,  It  Is  clear 
that  there  was  sufficient  evidence  to  sustain 
a  finding  by  tbe  jury  that  defendant's  mo- 
tomeer  observed  tlie  plaintiff  approachli^  the 
track  under  such  circumstances  that  an  or- 
dinarily prudent  person  should  have  known 
or  judged  that  she  was  in  peril  but  tmcon- 
sclous  <a  the  Impending  danger;  that  tbe 
motomeer  had  control  of  the  sltuatloa  and 
bad  knowledge  of  it  in  plenty  of  time  to 
avoid  the  injury  by  using  the.  appliances  at 
his  command ;  that  he  did  not  thereafter  ex- 
ercise due  care,  and  therefore  defendant  is 
liable.  The  evidence  makes  tbe  case  pecul- 
iarly one  for  determination  by  a  jury,  and 
Its  findings  should  not  be  disturbed. 

Neither  the  decision,  nor  the  views  ex- 
pressed arguendo,  by  this  court  in  Denver 
City  Tramway  Co.  v.  Gustafson,  supra,  are 
controlling  in  this  case.  We  there  expressly 
held  that  the  "last  clear  chance"  doctrine 
was  not  Involved,  Inasmuch  as  the  jury  was 
not  Instructed  on  that  subject  But,  if  any- 
thing in  that  opinion  confiicts  herewith.  It 
may  to  that  extent  be  regarded  as  overruled. 
We  find  nothing  In  the  Sagara  Case,  supra,  to 
conflict  with  the  conclusions  we  have  reach- 
ed. It  is  there  said  that  the  rule  Is  "rea- 
sonable and  humane."  See,  also,  Catlett  v. 
Colorado  &  Southern  By.  Co^  66  Colo.  463- 
470.  139  Pac.  14. 

[3]  2.  The  objection  urged  to  the  Instruc- 
tions given  will  be  understood  by  quotftig 
No.  12,  which  reads  as  follows: 

"The  court  nnetrncta  the  jury  that  it  is  the 
duty  of  a  pedestrian  about  to  attempt  to  cross 
tbe  tracks  of  a  street  railway  company  to  look 
out  for  himself  or  herself,  and  to  exercise  such 
ordinary  care  as  would  be  exercised  by  a  rea- 
sonably prudent  person  under  the  attending  cir- 
cumstances. If  you  should  find  and  believe  from 
a  preponderance  or  greater  weight  of  tbe  evi- 
dence that  the  plaintiff,  before  stepping  upon 
the  car  tracks  oi  the  defendant,  failed  to  exer- 
cise tbe  care  above  mentioned,  then  you  should 
find  in  favor  d  the  defendant  upon  <A*f  que*" 
tion." 

The  objection  made  and  argued  is  that  it 
was  error  to  add  the  words  italicized.  The 
defendant,  by  its  request  No.  5,  submitted 
the  identical  instruction  quoted,  with  the 
exception  of  the  words  "upon  this  question." 
Counsels'  contention  may  be  best  understood 
by  quoting  from  their  brief  as  follows: 

"We  respectfully  insist  that  tbe  trial  court 
committed  revernble  error  In  adding  to  the 
defendant's  various  requests  tbe  words  'upon 
this  question*  vt  'i^on  thla  proposititH),'  and 
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giving  tbt  Mme,  aa  w  amended,  aa  inatroctiona 
to  the  Jury." 

We  do  not  agree  with  counsel  as  to  this  ob- 
JectloD.  Each  of  such  instructions  stated  a 
distinct  and  sepiH-able  element,  proof  of 
which  would  tend  to  defeat  plaintiff's  cause 
of  action,  but  either  might  be  found  in  favor 
of  the  defendant,  and  yet  plaintiff  would  be 
entitled  to  prevail  upon  the  theory  of  the 
"last  clear  chance."  In  other  words,  the 
jury  might  have  found  for  the  defendant  up- 
on either  or  all  of  the  questions  submitted  In 
the  Instructions  objected  to,  upon  the  ques- 
tion of  the  concurring  negligence  of  the 
plaintiff,  and  still  have  found  for  the  plain- 
tiff, because  the  defendant  bad  a  clear 
chance  to  avoid  the  accident.  Perhaps  words 
might  have  been  chosen  that  would  more 
clearly  express  the  meaning  of  the  court,  but 
we  think  the  Jury  could  not  have  been  mis- 
led aa  to  the  meaning,  for  It  seems  clear 
that  the  words  "upon  this  question"  had  ref- 
erence to  the  duty  of  the  plaintiff  and  the 
ordinary  care  .that  must  be  exercised  by  her, 
failure  of  which  would  constitute  negligence. 

Finding  no  error,  the  Judgment  will  be  af- 
firmed. 


STEARNS  V.  JEWEL.    (No.  4179.) 
(Oourt  of  Appeals  of  Colorado.  June  14,  1015.) 

1.  OOVENANTB  «a»40  —  "SWBIN"  —  OONBtaUO- 
TION.  .     .  „ 

A  covenant  that  the  grantors  were  lawfully 
seised  of  the  premises  amounts  to  a  covenant 

that  they  were  in  actual  or  constrnctive  posaes- 
sion;  the  word  "seisin"  including  possession, 
actual  or  constructive,  as  derived  from  the  hold- 
ing of  the  legal  title. 

[Ed.  Note.— For  other  cases,  aee  Covenants, 
Cent  Dig.  S  41;  Dec  Dig.  «=>40. 

For  other  deSnitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Seidn.] 

2.  Covenants  «=:^4— Bbbach— Coverakt  of 
Seisin— Lawfdllt  Seised. 

Where  land  to  which  the  grantors  held  le- 
gal dtfe  was  in  possession  of  another  who  mere- 
ly claimed  under  a  mistaken  idea  as  to  bound- 
ar;r,  a  covenant  that  the  grantors  were  lait^ully 
seised  was  not  breached. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  SS  104-10&;  Dec  Dig.  «=»94.] 

3.  Covenants  4»04~BBUflH~CtoVEi(ANT  or 
Seisin. 

A  covenant  that  the  grantors  were  lawfully 
seised  of  tlie  premises  is  not  breached  by  an  ad- 
verse possession  arising  more  than  a  year  after 
execution  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  H  104-109;  Dec.  Dig.  <8=»94.] 

4.  Covenants  ^=»100—Wabrantt— Breach. 

A  warranty  against  all  lawful  daims  is 
not  breached  by  the  assertion  of  an  unlawful 

claim. 

[Fd.  Note. — For  other  cases,  see  CovenautSt 
Cent  Dig.  fS  139-155;  Dec  Dig.  «=»100.] 

6.  Etzdencb  ^991— Pueadznq— Bubdbn  ot 
Pboof. 

Where  the  complaint  set  up  breach  of  a 
covenant  that  the  grantors  were  lawfully  seised, 
and  the  answer,  which  averred  that  the  posses- 


sion of  another  waa  not  BdvoM,  woa  trtTcraad. 
piainCiif  haa  the  bnrdoi  of  proof. 

[Ed.  Note.— For  other  cases,  aee  Evidence, 
Cent  Dig.  1  113 ;  Dec.  Dig.  «=991.] 

6.  Plbadino  <8=3l94  —  Dehubbeb  —  Subtain- 

INO. 

In  an  action  for  breach  of  a  covenant  in  a 
deed  where  recovery  of  expenses  incnrred  In 
ousting  a  third  peraon  was  sought  a  demurrer 
should  not  be  sustained  to  the  answer  which 
questioned  the  amount, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  444,  445,  446,  449-4S2;  Dea  Dig. 
^194.] 

Error  to  District  Coart,  Horgan  Coonty; 
H.  P.  Burke,  Judge. 

Action  by  Ray  W.  Jewel  against  Frank 
Steams.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  emr.  Bctvened 
and  remanded. 

T.  M.  Morrow,  of  Denver,  for  plaintiff  In 
error.  James  E.  Jewel,  of  Ft  Morgan,  for 
defendant  In  error. 

MORGAN,  J.  Jewel  liad  Judgment  in  his 
action  agalnat  Steams  to  recover  damages 
tor  breach  of  covenants  in  a  nrnveyance  of 
land.  Steams  aiK^a  error  to  the  order 
overruling  his  demurrer  to  the  ctanplaint,  to 
the  order  sustaining  a  demurrer  to  his  an- 
swer, and  to  the  entry  of  Judgment  against 
him,  which  -  will  be  considered  in  the  above 
order. 

[1]  First,  the  plaintiff  alleged:  J!ba.t  tbe 
defendant  gave  him  a  warranty  deed,  setting 
out  a  copy  of  it,  ccmveylng  some  NeteaSka 
land,  wllta  the  followliv  corenantR 

"And  we  do  hereby  covenant  with  the  said 
grantee,  and  with  bis  heirs  and  assigns  forever, 
that  we  are  lawfully  seised  of  said  premises; 
that  tb^  are  free  from  incumbrances  except 
taxes  for  the  year  1911  and  thereafter;  that 
we  have  good  right  and  lawful  authority  to 
sell  the  same;  and  we  do  hereby  covenant  to 
warrant  and  defend  the  title  to  said  premises 
against  tlie  lawful  daima  of  all  persons  whom- 
soever." 

That  when  the  deed  was  givm  Humphrey 
Smith  was,  and  that  defendant  Jcuew  It,  in 
actual,  adverse  possession  of  20  acres  of  the 
land  and  tiad  It  fenced.  Tbtit  as  soon  as  be 
learned,  which  was  about  one  year  after  the 
deed  was  given,  that  Smith  was  in  posses- 
sion, he  demanded  possession  of  him,  whleb 
was  refused,  and  that  he  then  requested  the 
defendant  to  dispossess  Smith  and  deliver 
possession  to  bim,  whi<^  the  defendant  re- 
fused to  da  That  plaintiff  then  raed  Smith, 
and  recovered  tbe  possession.  That  by  rea- 
son of  the  breadi  ttf  tbe  covenants  aforesaid 
the  defendant  became  indebted  to  him  for 
his  expenses  in  said  suit  against  Smith,  stat- 
ing the  amount. 

It  is  contended  that  the  deed  dbes  irot  con- 
tain any  covenant  of  possession,  and  con- 
tains no  warranty  against  unlawful  daims. 
It  seems  unnecessary  to  consider  the  amten 
tion  Uiat  the  deed  contains  no  warrasty 
against  unlawful  claims,  as  the  plain  lAu- 
guage  of  the  covenant  of  warranty  is  to  de- 
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fend  "against  the  lawful  claims  of  all  per- 
sons wbomsoever."  Tbe  contention  in  tbe 
briefis,  both  upon  tbe  demurrer  to  the  com- 
plaint and  the  demurrer  to  the  answer,  aris- 
es upon  the  meaning  of  the  words  "lawfully 
seised."  These  words,  like  "livery  of  seisin  " 
do  not  mean  anything  In  this  age,  other  than 
what  they  have  been  construed  to  mean  by 
Judicial  decisions,  and  as  defined  by  text- 
writers.  It  is  unfortunate  that  they  are  now 
used  in  a  deed  at  all.  There  Is  not  one  sell- 
er or  purchaser  of  land  In  a  dozen  who  knows 
what  a  covenant  of  seisin  Is.  Such  words  as 
seisin;  fee  simple,  hereditaments,  Indenture, 
these  presents,  indefeasible  estate  of  Inher- 
itance, and  other  ancient  terms  have  long 
since  outlived  their  usefulness.  In  conveyanc- 
ing, and  by  legislation  should  be  displaced  by 
modern  substitutes  that  disclose  a  meaning 
to  the  ordinary  business  man.  Common  un- 
derstanding between  a  seller  and  buyer  of 
anything  would  lead  the  purchaser  to  be- 
lieve that  the  seller  could  and  would -deliver, 
not  merely  the  right  to  the  thing  sold,  but 
the  thing  Itself.  \Vhen  a  man  buys  a  thing 
he  does  not  anticipate  that  he  will  have  to 
sue  for  the  possession  of  it.  However,  the 
seller  and  buyer  of  this  land  put  their  agree- 
ment into  a  deed  containing  certain  cove- 
nants, one  of  which  is,  that  the  seller  was 
"lawfully  seised"  of  the  premises  conveyed, 
and,  under  the  law,  they  are  bound  by  the 
terms  used.  If  the  deed  had  stated  that  the 
grantor  had  good  title  and  could  and  would 
deliver  to  the  grantee  tbe  actual  possession, 
or  its  equivalent,  it  would  have  expressed  a 
proper  understanding,  unless  the  seller  did 
not  Intend  to  covenant  to  that  extent. 

Deeds  usually  contain  covenants  concern- 
ing seisin,  good  right  to  convey,  quiet  enjoy- 
ment, against  incumbrances,  followed  by  a 
general  warranty.    Tbe  deed  under  consid- 
eratlon  contained  no  other  corenants  than 
the  above  quotation  from  It,  but  It  Is  believed 
tliat  It  contains,  under  a  proper  construction, 
all  of  the  usual  covenants,  only  one  of  which, 
howeyer.  If  any,  was  Inroken,  that  is,  accord- 
ing to  the  allegations  of  tbe  complaint,  and 
that  is  the  covenant  of  seisin.   The  author- 
itles  are  all  to  the  effect  that  "lawfully  seis- 
ed" includes  ri0it  to  convey,  and  none  of 
them  go  quite  so  far  as  to  say  tbat  tbe  Idea 
of  possession,  actual  or  constmctlTe.  is  elim- 
inated.   So,  with  no  other  covenant  of  pos- 
session, the  term  "lawfully  seised,"  as  used 
in  tbe  deed  herein,  ought  to  be  construed  to 
include  it    "Livery  of  seisin"  at  common 
law,  from  which  term  the  word  "seisin"  In 
our  deeds  is  unquestionably  derived,  meant 
delivery  of  actual  possession ;  and  to  divorce 
the  Tvord  "seisin"  from  all  idea  of  posses- 
sion, as  contended  for,  would  be  contrary  to 
ordinary  legal  rules  of  construction.  Web- 
ster defines  "seisin"  by  the  one  word,  "pos- 
session."   The  authorities   distinguish  be- 
tween seisin  in  deed  or  in  fact,  wMch  they  call 
actual  possession,  and  seisin  In  law,  which 
they  define  as  the  right  to  Immediate  posses- 
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slon.  In  Jenkins  T.  B^hey  (N.  T.)  11  Hun,  351, 
It  Is  said  that  seisin  at  common  law  signifies 
possession.  In  the  case  of  North.  Fac.  R.  R. 
V.  Cannon  (O.  C.)  46  Fed.  222,  232,  it  is  said 
that  seisin  means  possession.  The  word  sei- 
sin, nnder  the  authorities,  includes,  also,  the 
covenant  of  "right  to  convey,"  but,  as  this 
deed  contains  a  separate  covenant  of  the 
right  to  convey.  It  seems  plausible -that  the 
words,  "lavrfully  seised,"  were  intended  to 
refer  to  possession  alone.  DeTlln  on  Deeds 
(3d  Ed.)  I  889,  says: 

'  "Unless  there  is  some  itatutory  regulation  to 
the  contrary,  tbe  rule  is  that  a  eovenant  of 
seisin,  where  the  grantor  has  oo  possesBlon,  tA- 
ther  actual  or  constructive,  is  broken  as  soon 

as  made." 

This  text  is  supported  by  decisions  dis- 
closing the  weight  of  authority  of  the  present 
day,  among  which  Is  the  case  of  Hayden  v. 
Patterson.  39  Colo.  IS.  18,  88  Pac.  437.  438, 
in  which  it  la  aald: 

"Where  a  grantor  conveys  land  to  which  he 
has  DO  title,  particularly  if  be  Is  out  of  posses- 
sion, bis  covenants  of  seisin  and  right  to  con- 
vey are  broken  aa  soon  as  made." 

The  same  was  held  In  Adams  v.  Schiffer,  11 
Colo.  16,  36,  17  Pac.  21,  82.  7  Am.  St.  Bep. 
202.   There  It  Is  said: 

"The  covenant  of  right  to  convey  amounts  to 
a  covenant  of  seisin ;  they  are  synonymous. 
The  principles  and  practice  applicable  to  the 
one  apply  to  the  other.  3  Wasob.  Real  Prop. 
448;  Will.  Real  Est  415;  Rickert  v.  Snyder, 
9  Wend.  (N.  1.)  421.  There  was  no  breach  of 
this  covenant,  as,  at  tbe  time  of  the  conveyance, 
Adams  was  in  possession  of  the  property  con- 
ve>'ed,  and  bad  a  right  to  convey,  within  the 
meaning  of  the  covenant  3  Washb;  Real  Prop. 
449." 

The  same  was  held  in  a  later  case  (Sey- 
frled  T.  Knoblauch,  44  Colo.  86,  90,  96  Pac. 
993).  In  the  case  of  Allen  v.  Allen,  48  Minn. 
462,  61  N.  W.  473,  the  court  said: 

"A  covenant  of  seisin  is  broken  if  the  cove- 
nantor has  not  the  possessioD,  the  right  of  pos- 
session, and  the  complete  le«al  title." 

The  above  language  is  taken  from  the  case 
of  Fltzbugh  V.  Croghan,  2  J.  J.  Marsh.  (Ky.) 
429, 19  Am.  Dec.  139,  dted  In  Rawle  oo  Cove- 
nants for  Title,  page  S8.  In  the  case  of 
Pierce  v.  Johnson,  4  Vt.  247,  the  court  said: 

"That  the  covenant  of  seisin  is  satisfied  by 
possession  without  title  cannot  well  be  recon- 
ciled to  sound  reason,  except  when  applied  to 
the  naked  covenant  ot  seisin,  without  any  words 
ttiat  imply  any  other  right  but  mere  posses- 
sion." 

It  follows  therefore  that,  as  Smith  was  in 
the  actual  adverse  possession  of  part  of  the 
land  when  the  deed  was  made,  aa  distinctly 
alleged  In  the  complaint,  the  defendant  could 
not  have  been  in  either  the  actual  or  cou- 
structive  possession  thereof,  and  the  cove- 
nant of  seisin  was  broken  as  soon  as  the 
deed  was  made,  and  the  demurrer  was  prop- 
erly overruled. 

[2]  Second,  the  answer  discloses  a  differ- 
ent  state  of  facts.  It  stated  that  Smith  was 
not  in  the  adverse  possession  of  the  20  acres, 
disclosing  that  the  covenant  of  seisin  was  not 
broken,  as  a];^>ear8  from  the  allegation  of  the 
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unnplaliit,  and  stated  a  cause  of  defense, 
and  an  Issue  was  thns  made  as  to  vhat  kind 
of  poaseBslon  SmltlL  held  when  tbe  deed  was 
made.  The  answer  sets  forth  a  state  of 
facts  showing  that  Smith  was  not  In  the  ad- 
verse possessiw  claiming  absolute  ownership 
of  the  20  acres,  but  waa  In  the  conditional 
possession  thereof,  beUering  It  was  a  part  of 
his  own.land,  with  no  Intention  to  claim  it 
as  his  own,  if  the  boundary  Une,  between 
him  and  the  plaintiff's  land,  was  at  a  differ- 
ent place  from  where  he  thought  it  was.  If 
the  1^1  title  of  the  covenantor  drew  to  It 
the  constmctlTe  possesion,  as  in  the  case  oC 
vacant  and  unoccupied  lands,  then  the  cove- 
nant of  seisin,  according  to  the  answer,  was 
not  broken,  and  it  was  error  to  sustain  the 
demurrer,  and  for  tliis  reason  the  case  must 
be  reversed. 

It  may  seem,  on  first  impression,  that  the 
legal  title  does  not  draw  to  it  tbe  construc- 
tive possession  of  land  which  Is  In  the  actu- 
al possession  of  another,  and  tiiat  tbto  Is  true 
only  In  case  of  vacant  and  unoccupied  land; 
but  it  conclusively  aivears  from  the  author* 
ities  that  this  is  true  even  as  to  land  occu- 
lted by  another.  If  such  occupation  1b  such 
as  that  described  in  the  answer.  It  Is  said 
In  the  case  of  Slater  r.  Ralson,  8  Hetc. 
(Blass.)  439.  444: 

"If  there  is  a  tortious  possession,  not  amount- 
ing to  a  disseirin,  the  constructive  possession, 
as  Iwtween  the  tort-feasor  and  the  party  having 
tiie  le?al  title,  is  considered  as  continuing  in 
him  who  baa  the  right." 

It  la  said  in  Ft  Dearborn  Lodge  v.  Klein 
et  al.,  lis  111.  177,  183,  3  N.  R  272,  274,  56 
Am.  Rep.  133,  that: 

"We  desire  to  emphasize  the  statement  that 
mere  occupancy  does  not  constitute  'seisin/  in 
the  lesel  sense  of  that  term,  even  in  the  case  of 
a  tortious  or  unlawful  seisin.  One  may  be  in 
the  occupancy  of  land  as  a  mere  89uatter,  with- 
OQt  any  pretense  of  claim,  when,  in  contempla- 
tion of  law,  even  the  possession  is  In  another. 

•  *  •  It  will,  however,  be  sufficiently  accu- 
rate for  the  purpoetes  of  the  present  discussion 
to  define  possession,  in  the  connection  indicated, 
to  be  that  position  or  relation  which  one  occu- 
pies with  respect  to  a  particular  piece  of  land 
which  gives  to  him  itg  use  and  control,  and  ex- 
cludes all  others  from  a  like  use  or  control. 

*  *  *  Seisin,  then,  in  a  \ksal  sense,  means 
possession  with  tbe  intention  of  assertins  a 
claim  to  a  freehold  estate  in  the  preouses 
added." 

Applying  the  same  law  as  contained  in 
the  authorities  cited  under  tbe  first  conten- 
tion, that  the  covenant  of  seisin  contains 
not  only  possession  bnt  title,  and  considering 
the  all^atlons  of  the  answer  as  proved, 
Binlth  was  not  seised  of  the  20  acres  as  to  the 
true  owner ;  bis  possession  did  not  amount  to 
a  disseisin ;  therefore  Stearns  before  con- 
veying and  Jewel  thereafter  was  seised  of 
the  20  acres.  According  to  the  Slater  Case, 
supra.  Smith  was  seised  as  to  alt  the  world 
except  as  to  the  true  owner.  In  other  words, 
unless  tbe  possessor  of  the  land  holds  adverse- 
ly to  the  true  owner,  the  legal  or  ctmstruc- 
ttve  possession  Is  in  tbe  true  owner;  and, 
as  Devlin  aays^  it  the  actual  or  constructive 
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possession  waa  In  fk*  frantor  at  tbe  time  of 
tbe  omveyance  the  covoiant  of  adsln  la  not 
broken.  It  la  stated  in  1  Oyc  108T: 

"According  to  the  great  weight  of  authority* 
where  the  occupation  of  tbe  land  is  by  a  mere 
mistake,  and  with  no  intention  on  the  part  of 
the  occupant  to  claim  as  his  own  land  whtdi 
does  not  belong  to  him,  but  he  Intends  to  ebiim 
only  to  the  true  line  wherever  It  may  be,  the 
holding  Ib  not  adverse," 

In  Orube  ▼.  Wells,  84  Iowa,  148,  It  Is  aald: 

"An  essential  ingredient  of  adverse  possession 
is  a  claim  of  right  hostile  to  the  true  owner. 
So,  if  one  enter  upon  the  land  of  another,  with- 
out any  color  of  title  or  claim  of  rlj^t,  the  pos- 
session thus  acquired  Is  not  adverse,  but  the 
possessor  will  be  deemed  by  the  law  to  hold 
under  the  legal  owner.  In  su^  a  ease  no 
length  of  possession  will  make  it  adverse." 

In  Worcester  v.  Lord,  56  Me.  266,  96 
Am.  Dec.  456,  the  court  said: 

"To  make  a  disseisin  in  fact,  there  must  be  an 
intention  on  the  part  of  the  party  assuming 
possession  to  assert  title  in  himself." 

In  Preble  v.  Maine  Central  R.  R.  Co.,  83 
He.  260,  27  Atl.  149,  21  L.  R,  A.  829,  834,  35 
Am.  St  Rep.  366,  It  Is  said: 

"If,  on  tihe  other  band,  a  party  through  Ig- 
noranee,  inadvertoice,  or  mistake  occupies  np 
to  a  given  fence  t>eyoud  his  actnal  boundary 
because  he  believes  it  to  be  the  true  line,  but 
has  no  intention  to  claim  title  to  that  extent  if 
it  should  be  ascertained  that  the  fence  was  on 
his  neighbor's  land,  an  lndiq>ensable  dement 
of  adverse  possession  is  wanting.  In  such  a 
case  tbe  intent  to  claim  title  exists  only  upon 
the  condition  that  the  fence  is  on  the  true  Ime. 
The  intention  is  not  absolute,  but  providonal, 
and  tbe  possession  Is  not  advene." 

In  Schad  v.  Sharp,  9S  Mo.  673,  678,  8  S. 

W.  549,  650,  the  court  aald: 

"  'It  is  tbe  well-settled  law  in  this  state  that 
when  two  adjoining  proprietors  are  divided  by 
a  fence  which  they  suppose  to  be  the  true  lin?. 
each  claiming  only  to  the  true  Hue,  tbey  are 
not  bound  by  the  supposed  line,  but  must  con- 
form to  the  tuie  Une  when  ascertoined.'  Jaculis 
V.  Mosely,  91  Mo.  457  [4  S.  W.  1351;  rChomto 
T.  Kabb,  45  Mo.  384.  Their  possession  under 
mistake  or  ignorance  of  the  true  line  dividitig 
their  premises,  aod  without  intending  to  cKntui 
beyond  the  true  line  when  discovered,  will  not 
work  a  disseisin  in  favor  of  eitbo-  party,  lioux 
V.  B'atton,  68  Mo.  84;  Sl  Louis  University  v. 
McCune,  28  Mo.  481." 

The  case  of  Grube  v.  Wells,  supra,  has 
been  followed  In  a  number  of  later  Iowa 
cases  cited  In  tbe  latest  case  of  Griffin  t. 
Brown  (Iowa)  149  N.  W.  833.  The  weight 
of  authority  Is  in  accordance  with  the  Iowa 
cases,  and  the  same  principle  has  been  an- 
nounced in  this  atate.  In  tbe  case  of  Evaus 
V.  Welch,  29  Colo.  S50,  363,  88  Pac  776,  779, 
it  is  said: 

"Defendants  recognize  the  rule  that  the  own- 
ership of  the  fee  draws  to  it  a  constructive  pos- 
sesion, and  that  such  constructive  possession 
continues  antit  it  ia  destroyed  by  an  actual 
adverse  poesasalon." 

It  is  said  in  Beaver  Brook  Ca  t.  Sl 
Vralu  Co.,  6  Colo.  App.  ISO,  184, 40  Pac.  1006. 
1067,  although  on  a  reverse  state  of  fiaeta, 

that: 

"If  the  intention  was  to  show  constructive 

possession  by  reason  of  title,  there  was  a  mis- 
conception of  the  law  of  the  case.  The  rule  of 
law  im  well  settled  that  there  can  be  no  con- 
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■trnctire  po—Mrio»  bf  vixtaa  of  tiUe  when 
there  is  an  aetoal  awtrae  boldins."  (Italics 
mine.) 

It  it  be  Bopposed  tbat  Smith  bad  sued 
Jewel  for  the  possesion  of  the  20  acres  and 
had  recovered,  under  the  usual  rule,  Stearns 
would  have  been  liable  to  Jewel;  but,  under 
the  answer,  such  recovery  would  have  shown 
that  the  fence  was  In  the  right  place,  and 
tbat  Smith  bad  never  claimed  any  <^  the 
land  conveyed.  So,  It  appears  tbat  the  only 
issae  between  the  parties  In  the  suit  between 
Jewel  and  Smith  was  the  location  of  the 
boiindaiy  Une,  although  the  suit  was  in  eject- 
ment It  seems  clear  that  If  a  grantor  be  In 
the  actual  or  constructive  poas^on  of  laud, 
hla  covenant  ct  seisin  la.  not  broken  by  the 
mere  fiict  tbat  another  Is  in  possession,  un- 
less such  possession  is  antagonistic  and  ad- 
verse. The  answer  stated  facts  sufficient 
to  show  that  the  possession  of  Smith  was  not 
antagonistic  or  adverse  to  Steams,  at  the 
time  the  deed  was  made,  and  hence  the  cove- 
nant of  seisin  was  not  broken,  if  the  &ct8 
■o  stated  are  true,  whidi  must  be  determined 
by  a  trial 

[9]  The  refusal  to  deliver  poraessdon  to 
Jewel  by  Smith,  wbldit  is  admitted  in  the 
answer,  took  place  one  year  after  the  deed 
was  made,  and  even  if  such  refusal  could  be 
considered  as  evidmce  of  an  adverse  posses- 
sion. It  would  be  too  late  to  come  within 
the  covenant  of  s^sin,  bat  would  tM>ssIbly 
come  within  the  covenant  of  quiet  enjoyment, 
or  warranty,  provided  the  refusal  was  based 
upon  a  claim  of  ownership  and  not  upon  un- 
certainty as  to  the  dividing  Une.  The  ad- 
verse holding,  In  order  to  constltate  such  a 
possession  as  would  effect  a  breach  of  the 
covenant  of  seisin,  must  be  a  possession  held 
at  the  time  the  deed  is  made.  This  is  illus- 
trated in  the  case  of  Gay  t.  Mitchell,  36  Ga. 
139,  141,  89  Am.  Dec.  278,  where  It  Is  said: 

"Possession  that  in  Its  commeocenient  is  not 
adverse  becomee  adverse  only  when  the  holder, 
changinjr  his  mind,  intends  it  to  become  ad- 
verse" and  there  Is  united  with  such  chanfie  an 
intent  and  knowledge  thereof  on  the  part  of  the 
true  owner. 

[4]  However,  titls  refusal  on  the  part  of 
Smith  would  not  even  come  within  the  cove- 
nant of  warranty,  because  it  was  not  an  un- 
lawful claim,  as  shown  by  the  Judgment  set 
forth  in  tile  complaint  The  warranty  was 
against  lawful  claims  only. 

[f]  On  another  trial,  the  plaintiff  may 
deny  the  statements  of  the  answer  as  to  the 
kind  of  possession,  whether  adverse  or  not, 
or  the  court  may  consider  the  issue  sufficient- 
ly drawn  by  the  complaint  and  answer,  and 
such  issue  of  fiict  may  be  determined ;  and 
It  seems  the  burden  of  proof  would  be  upon 
the  platntiif.  Evans  v.  Welch,  supra;  Up- 
bam  V.  WeiffiOiaar,  23  Cola  App.  277,  280, 128 
Pac.  1129. 

[t]  There  Is  another  issue  formed  by  the 
pleadings  which  furnishes  another  reason 
why  it  was  error  to  sustain  the  demurrer  to 


the  answer,  the  Issue  as  to  the  expenses. 
Plaintiff  alleged  that  be  had  expended  a  cer- 
tain sum  of  money  in  the  lawsuit  ejecting 
Smith,  and  defendant  denied  it;  and  if  the 
court  or  Jury  sbould  find  the  facts  as  to 
Smith's  possession  as  alleged  in  the  com- 
plaint, the  Issue  as  to  the  erpensee,  especially 
the  amount  thereof,  would  have  to^be  deter- 
mined; if  the  court  or  jury  should  find  the 
possession  of  Smith  was  aa  alleged  in  the 
answer,  the  expenses  would  then  become  Im- 
material, and  Judgment  would  go  for  the  de- 
fendant 

The  Judgment  Is  therefore  reversed,  with 
directions  to  overrule  the  demurrer  to  the  an- 
swer, and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 


THOMPSON  V.  ROWB.    (No.  4161.) 
(Court  of  Appeals  of  Colorado.  June  14, 191S.) 

1.  GOBPOBATIONS     €=>149  —  PUBCUiaBR  OF 

Mortgaged   Pbopebty  —  Innocent  Pub- 

chasgb~'evidbnce. 

A  purchaser  of  land  gave  a  mortgage  there- 
on and  on  stock  in  an  irrigation  company  fur- 
nishing water  for  the  land.  He  sutuequentl; 
conveyed  the  land  and  assigned  the  stoca  to  a 
corporation  who  assumed  the  payment  of '  the 
mortgage  debt.  The  stock  was  transferred  on 
the  books  of  the  irrigation  company  to  the  cor- 
poration without  any  other  consideration  than 
waa  paid  by  it  for  the  ivoperty  conveyed  to  it 
A  third  person  had  the  stock  transferred  to  him- 
self OD  the  books  of  the  irrigation  company  fay 
presenting  to  the  secretaiy  thereof  an  assigned 
certificate  of  the  stock  the  corporation. 

He  knew  that  the  stock  was  the  source  of  the 
water  used  to  irrigate  the  land,  and  he  intended 
to  hold  the  stock  so  that  It  could  be  transferred 
with  the  land  in  case  of  a  sale.  He  understood 
that  the  mortgage  included  the  stock.  Held, 
that  he  was  not  a  bona  fide  holder  of  the  stock 
and  was  not  an  innocent  purchaser  for  value, 
but  took  the  same  subject  to  the  inortgage. 

[£d.  Note.— For  otber  cases,  see  Corporations, 
Cent  Dig.  H  639-646;  Dec  Dig.  «»149.] 

2,  Chattel  Mobtoages  4s»l55— VAunnr— 

EiouT  TO  Attack  Vauditi. 

One  who  was  not  a.  bona  fide  holder  of 
stock  included  in  a  chattel  mortgage,  and  who 
claimed  under  one  who  bad  assumed  to  pay 
the  mortgage,  was  in  effect  a  part^  to  the  mort- 
gage, valid  as  between  them,  without  a  com- 
pliuDCe  with  Rev.  int.  1908,  §  i>15,  providing  for 
the  recording  of  an  annual  statement,  since  un- 
der section  519  a  chattel  mortgage  is  valid  be- 
tween the  parties  until  the  indebtedness  secur- 
ed thereby  is  paid. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  SS  270;  Dec.  Dig.  «=» 
155.] 

Error  to  District  Court,  Mesa  County; 
Thomas  J.  Black,  Judge. 

Action  by  George  E.  Rowe  against  Clem- 
ent Thompson.  There  waa  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Wheeler  &  W^ser,  of  Orand  Junction,  and 
Alderman  &  Clark,  of  Bralnard,  Minn.,  for 
plaintiff  in  error.  Earnest  Leaverton  and 
U  L.  Morrison,  both  of  Grand  Junction,  for 

defendant  In  error. 
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MOBOAN,  J.  Rowe,  tb6  assignee  of  some 
notes  and  tbe  mortgage  securing  tbem,  had 
a  decree  in  tbe  lower  court  in  his  two  suits, 
consolidated  and  tried  as  one,  forec1<»lDg  bis 
mortgage  on  the  real  estate  and  some  stock 
In  the  Irrigation  company  furnishing  water 
for  the  land  mortgaged.  The  mortgagor  had 
hougbt  the  land  and  had  forthwith  given  the 
mortgage  to  his  grantors,  probably  to  secure 
the  purchase  price,  and  never  bad  but  one 
certificate,  which  was  for  29  shares  of  stock 
out  of  the  189  shares  which  belonged  to  his 
grantors,  turned  over  to  blm,  or  transferred 
to  blm  on  the  books  of  the  irrigation  compa- 
ny, or  In  any  other  way,  except  as  to  the  29 
shares,  unless  It  was  done  by  the  deed  which 
be  received  from  his  grantors.  The  certifi- 
cate for  the  remaining  shares,  It  appears, 
bad  been  lost;  consequently  the  189  shares 
remained,  so  far  as  the  books  of  the  company 
showed,  In  the  name  of  his  grantors,  who 
were  also  his  mortgagees,  for  about  a  montb 
after  the  mortgage  was  given.  The  only  ef- 
fort to  transfer  the  stock  to  the  mortgagees, 
or  to  their  assignee,  Row^  was  by  the  fol- 
lowing words  In  the  mortgage: 

"Together  with  an;  and  all  ditch  and  water 
rights  including  any  ditch  stock  in  the  Orand 
Valley  Irrigation  CompaQy.  furnishing  water 
for  the  irrigation  of  said  land,  being  about  58 
statute  inches." 

About  a  month  after  the  mortgage  was 
given,  the  mortgagor  sold  and  «.-onveyed  the 
land,  and  bad  the  stock  duly  assigned  to  a 
corporation  of  which  he  was  the  secretary 
and  a  director,  which  grantee  assumed  and 
agreed  to  pay  the  mortgage  indebtedness,  and 
which,  shortly  before  this  suit  was  brought, 
assigned  the  stock  to  Thompson,  one  of  the 
defendants  in  both  suits  and  the  plaintiff  in 
error,  who  now  claims  the  stock  free  fi'om 
the  incumbrance  of  the  mortgage.  By  his  an- 
swer he  disclaims  any  interest  in  the  prem- 
ises described  in  the  complaint,  except  bis  in- 
terest In  the  stock,  and,  at  the  trial,  he  in- 
troduced no  material  evidence,  but  relied  up- 
on the  allegations  and  proof  of  the  plaintiff 
as  t>eing  Insufficient  to  warrant  the  decree. 

[1]  Plaintiff's  evidence  showed  that  when 
the  mortgagor  sold  and  conveyed  the  land  to 
the  corporation  grantee  the  irrigation  stock 
was  properly  transferred  on  the  books  of  the 
company  to  such  grantee,  through  the  efforts 
of  the  mortgagor  and  his  grantors,  without 
any  other  consideration,  so  far  as  the  rec- 
ord discloses,  than  what  was  paid  by  it  for 
the  property  conveyed  by  the  deed  to  It;  that 
Thompson  had  the  stock  transferred  to  him- 
self on  the  books  of  the  Irrigation  company 
by  presenting  to  the  secretary  thereof  a  duly 
assigned  certificate  of  the  stock  from  the  said 
corporation  grantee ;  that  the  ditch  stock 
referred  to  In  the  mortgage  was  the  same  as 
that  h^ld  by  Thompson,  and  was  the  source 
of  the  water  used  to  Irrigate  the  mortgaged 
land,  and  tliat  Thompson  knew  it  and  stated 
to  the  secretary  of  the  irrigation  company, 
at  the  time  lie  bad  the  stock  transferred  to 


himself,  that  he,  or  a  corporation  he  repre- 
sented and  was  a  director  in,  had  a  deed  In 
blank  for  the  mortgaged  land  from  the  afore- 
said corporation  grantee,  and  that  he  did  not 
intend  to  take  the  stock  away  from  the  land, 
but  intended  to  hold  it  so  that  it  could  be 
transferred  with  the  land,  thereafter,  In  case 
of  a  sale. 

These  facts,  and  others  not  necessary  to 
enumerate,  evidently  satisfied  the  lower 
coutt  that  the  mortgagor  intended  to  mort- 
gage the  stock  with  the  land  to  secure  the 
notes,  and  sold  the  land  and  the  stock  to  the 
corporation  grantee,  and  that  he  became 
aware  of  the  fact  that  the  stock  had  never 
been  properly  transferred  to  him  when  be 
sold  the  land  and  the  stock,  and  then  trans- 
ferred on  the  books  of  the  frrlgatlou  company 
the  29  shares,  which  he  at  that  time  had  in 
his  hands,  to  his  said  grantee;  and  that  bw 
and  his  grantors,  by  giving  an  indemnifying 
bond  to  the  irrigation  company  on  account 
of  the  lost  certificate,  then  had  the  remain- 
ing shares  transferred  properly  on  the  books 
of  the  company;  and  that  all  of  the  parties 
to  this  last  transfer  knew  and  fully  under- 
stood that  the  mortgage  Included  the  stock 
as  well  as  the  land,  and  that  the  defendant 
Thompson  so  knew  It  and  understood  it  and 
was  not  a  bona  fide  owner  of  the  stock. 

In  the  case  of  Blchardson  t.  Longmont 
Ditch  Co.,  19  Cola  App.  483,  493.  70  Pac  546, 
it  la  held  that  a  transfer  of  corporate  stock 
may  be  made  by  deed,  as  between  the  par- 
ties, although  It  la  personal  property  and  al- 
though tbe  statute  provides  that  It  must  be 
transferred  on  the  books  of  the  company; 
and  that  there  Is  no  reason  for  observing  the 
statute,  as  b^ween  the  parties,  but  only  as 
to  innocent  purcliasers  for  value.  In  tbe 
case  (tf  Iron  Stone  Co.  t.  Equitable  Co.,  62 
Cola  268,  274,  121  Pac.  174,  Halley  claimed 
corporate  stodc  under  ciFcumstanoes  slmilar 
to  those  existing  in  the  present  case,  and  the 
court  said: 

"If  the  court  had  retained  jurisdiction  over 
the  person  of  Halley,  and  he  still  had  posses- 
sion of  tbe  stock  certificate,  and  the  court  found 
from  the  evidence  he  was  not  a  bona  fide  pur- 
chaser for  value,  then  it  could  have  compelled 
him  to  assi^  and  surrender  tbe  stock  for  can- 
cellation,  ordered  it  canceled,  and  a  new  certifi- 
cate issued  to  tbe  substituted  trustee.  3  Clarii 
&  Marshall,  Private  Corporations,  p.  1844,  | 
607.  page  1755,  S  572,  page  1751,  &  571  (6th 
Ed.);  sections  373,  382,  Cook  on  Corporations; 
Atkinson  v.  Foster,  134  111.  473  [25  N.  E.  528].'* 

It  is  concluded  that  the  plaintltTs  evidence 
was  sufficient  to  show  that  Thompson  was 
not  a  bona  fide  holder  of  the  shares  of  stock, 
and  was  not  an  innocent  purcliaaer  for  val- 
ue, and  that  he  took  tbe  same  subject  to  tbe 
mortgage. 

[21  It  is  also  contended  by  defendant 
Thompson  that,  as  the  mortgage  of  the  stock 
operated  as  a  diattel  mortgage,  and  as  the 
indebtedness  secured  exceeded  $2,500,  aud 
as  no  annual  statement  had  been  recorded  as 
required  by  section  SIS,  R.  S.  190S,  such 
mortgage,  as  to  blm*  bad  ceased  to  be  a  lien 
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ui>on  the  stock.  Without  conslderinsr  the 
iiuestion  as  to  the  operation  of  this  mortgage 
as  a  chattel  mortgage  In  this  Instance,  It  is 
(.oncluded  that  the  defendant,  Thompson,  Is 
not  In  a  position  to  raise  this  Question,  be- 
muse, not  being  a  bona  fide  holder  of  the 
stock,  he  could  not  assert  any  greater  rights 
than  the  grantee  of  the  mortgagor  from  which 
he  obtained  it,  and,  as  such  grantee  assumed 
and  agreed  to  pay  the  mortgage,  he  was  In  ef- 
fect ooe  of  the  parties  to  It,  and  the  mort- 
sage  was  good  and  valid  as  between  the  par- 
ties to  It  without  a  compliance  with  section 
515,  aforesaid.  It  Is  provided  In  section  519, 
R.  S.  1908,  that  a  chattel  mortgage  Is  good 
and  valid  between  the  parties  to  It  until  the 
indebtedness  Is  paid. 
Tbe  Judgment  Is  therefore  affirmed. 


ROBERTS  T.  liEHU    (No.  4030.) 
(Conrt  of  Appeals  of  Colorado.  June  14, 1815.) 

1.  IiAnnLoan  and  Tenant  «=>79  —  Absior- 

UENT  OF  "IJASE'—EBTBCT. 

The  mere  asBignmeat  of  a  lease,  which 
means  an  estate  in  land,  does  not  carry  with 
it  the  lessee's  right  of  action  for  the  lessor's 
prior  breach  of  covenant. 

IKd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S§  235,  244r-253;  Dec  Dig. 
e=»79. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Lease.] 

2.  Pz^niNQ  «=9l83  — DEUtrsBEB  — SU8TAIN- 
IKO. 

A  demnrrer  win  not  be  ntstalned  to  the 
complaint  because  it  demanded  a  greater  amouoi 
oC  damages  than  could  be  allowed  under  the 
facts  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  Si  425,  428-135.  437-443;  Dec 
Dig.  «=:»193.] 


3.  Appeal  and  Enos  «=»1066  —  Bkvxxw — 
Habuless  Ereob. 

In  an  action  for  damages  to  growing  crops, 
erroneous  instructions  on  the  measure  of  dam- 
ages are  prejudicial,  where  the  award  could  not 
be  justiiied  under  the  evidence. 

[Hid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  |  4220;  Dec.  Dig.  «»1060.1 

4.  Dakaobs  «3>112— Destbdction  or  Chops 
— Measitbe  of  Dauaoes. 

The  measure  of  damages  for  the  destruc- 
tion of  growing  crops  is  their  value  at  the 
time  and  place  of  the  loss,  and  in  determining 
such  value,  If  the  crop  had  no  market  value 
at  the  time  and  place  of  loss,  the  jury  should 
ascertain  what  tue  crop,  considering  its  con< 
ditioD  immediately  before  destruction,  would 
ordinarily  have  brought,  and  what  the  <»diuary 
expense  would  have  been  to  mature,  harvest, 
and  market  such  crop ;  the  difference  being  the 
value  of  the  crops. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  281-283 ;  Dec  Dig.  «=>112.J 

5.  DaMAOES   e»62--DBSTBUCTI0N    OF  CROPS 

— Meabubb  or  Dauages— DuTT  lo  Mini- 
mize. 

Where  a  tenant,  knowing  that  his  landlord 
had  failed  to  supply  irrigation  water  to  soak 
tbe  land,  planted  crops  depending  on  the  rain, 
and  the  crops  died,  there  being  no  rain,  lie  can- 
not recover  from  his  landlord  the  value  of  such 


growing  crop,  as  ft  wai  tiw  tenut^s  doty  to 

minimize  the  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  SS  119-131;  Dec  Dig.  ^ii2.} 

G.  Damages  «=>112--Ikjubt  to  Cbop»— Meas- 
ure OF  Damages. 

The  measure  of  damages  for  injuries  to 
icrowing  crops  not  totally  destroyed  is  the  dif- 
ference between  the  value  immediately  before 
and  the  value  Immediately  after  the  injury, 
to  compute  which  the  Jury,  having  determined 
the  value  of  the  crops  as  injured,  hy  deducting 
from  tbe  value  at  maturity  the  reasonable  ex- 
penses of  maturing,  should  deduct  that  sum 
from  the  value  of  the  crop  if  uninjured  which 
should  be  computed  In  the  same  way. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  ||  2S1-2S3;  Dec.  Dig.  «»112.] 

7.  Landlord  and  Tbsaht  4s»70  —  ABnOK- 

me  NT— Effect. 

Where  a  lessee  assigned  a  lease,  no  dam- 
aj;es  for  Injuries  to  crops  occurring  after  as- 
signment can  be  recovered  by  tbe  assignor. 

[Ed.  Note.— For  other  cases,  see  Lsndlord  and 
Tenant,  Cent  Dig.  SS  235,  244r-253;  Dec  Dig. 
^76.] 

8.  Damages  *=>62— Amount  of  Damages— 
Kecovert. 

Where  a  lessor  breached  bis  contract  to 
famish  water  for  irrigation,  the  lessee,  who 
knew  of  the  breach  and  could  have  procured 
water  by  making  slight  repairs  to  a  ditch,  or 
paying  the  water  rent  which  he  was  able  to, 
cannot  recover  damages  for  injuries  to  his  cropa 
to  an  amount  greater  than  he  would  have  had 
to  expend  to  avc^  the  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SI  U9-1S1;  Dea  Dig.  «S962.] 

Error  to  District  Court,  Adama  Gonnty; 
Charles  McCatl,  Judge. 

Action  by  Lawrence  Lehl  against  \milam 
Roberts.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

T.  Webster  Hoyt,  ol  Denver,  for  plaintiff 
in  error. 


MORGAN,  J.  Plaintiff  was  the  lessee  of 
a  farm,  and  sued  tbe  lessor  tor  ¥2,056.65, 
damages  to  growliig  cro^  all^d  to  have 
been  caused  by  the  lessor's  tallnre  to  pay 
for  the  water  for  Irrlgatton  thereof  as  pro- 
vided bt  a  written  lease.  Plalutlfl  obtained 
a  verdict  and  Judgment  for  9318.15,  and  de- 
fendant assigns  error  on  the  following 
grounds: 

[1]  First.  It  la  contended  tbat  the  action 
was  not  in  the  name  of  the  real  party  in 
interest,  because  it  appeared  on  the  back 
of  the  lease,  when  It  was  set  fbrth  In  an 
amendment  to  the  complaint,  and  when  it 
was  introduced  in  evidence,  that  it  had  been 
assigned.  Such  assignment  was  made,  how- 
ever, after  the  injury  sued  for  occurred,  and 
there  was  no  evidence  of  an  assignment  of 
the  claim  for  damages.  The  mere  assign- 
ment of  the  lease,  at  such  time,  would  not 
carry  with  it  the  claim  herein,  In  tbe  ab- 
sence of  any  other  evidence  on  the  matter. 
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It  Is  stated  In  Tones  on  Landlord  and  Tenant, 
I  436: 

"The  word  lease,'  when  used  in  a  contrfict 
of  assigmneDt  to  designate  the  interest  trans- 
ferred^  haa  a  definite  lejral  Blgnificatioa— it 
means  the  estate  In  the  land." 

Tbe  defendant  did  not  plead  or  ofCer  to 
prove  that  the  tHAim  for  damages  herein 
bad  been  assigned.  And  the  salt  was  brought 
almost  Immediately  after  the  assignment, 
and  no  evidence  was  Introdoced  as  to  damag- 
es accruing  after  the  date  of  tbe  assignment 
Mr.  Jones  says,  also,  at  section  448,  at  page 
513: 

"ThooRh  it  appears  that  the  lessee  has  as- 
signed his  lease  for  the  remainder  of  tbe  term 
to  another  party,  yet  it  is  competent  for  him 
to  Institute  an  action  for  any  damages  accruing 
to  him  by  reason  of  tbe  breach  of  tbe  covenants 
of  the  lease  by  the  lessor,  while  he  held  the 
lease,  and,  to  recover  sucb  damages,  it  is  prop- 
er that  the  lease  be  exhibited  in  evidence." 

In  the  case  of  C,  C,  C.  &  St  L.  Ry,  Co. 
V.  Wood,  189  HI.  3S2,  355.  59  N.  E.  619.  620, 
It  was  contended  that  It  appeared  from  the 
evidence— 

"that  this  lease,  and  all  rights  under  it,  bave 
been  transferred  from  the  plaintiff  •  •  * 
since  which  time  be  has  bad  no  interest  in  the 
lease  or  any  connection  with  the  contract,  and 
therefore  cannot  maintain  an  action  upon  It** 

And  the  court  said: 

"Though  it  appeared  tbe  appellee  had  assigned 
the  lease  for  the  remainder  of  the  term  to  an- 
other party,  yet  it  was  competent  for  him  to 
institute  an  action  for  any  damages  accruing 
to  bim  by  reason  of  a  breach  of  the  covenants 
of  the  lease  on  the  part  of  the  appellant  com- 
pany while  he  held  the  lease,  and  to  recover 
such  damages  it  was  proper  the  lease  should  be 
exhibited  in  evidence." 

[2]  Second.  It  is  next  contended  that  it 
was  error  to  overrule  the  demurrer  to  the 
complaint  The  complaint  demanded  a  great- 
er amount  of  damages  than  any  true  meas- 
ure thereof  would  warrant  from  the  facts 
alleged,  but  this  did  not  prevent  It  from  stat- 
ins a  cause  of  action  for  a  less  amount  up- 
on a  true  measure. 

[3]  Third.  It  is  tben  contended  that  er- 
roneous  Instructions  were  given  concerning 
tbe  measure  of  damages,  and  It  Is  conciuaea 
that  for  such  error  tne  judgment  must  De 
reversed ;  and,  in  view  of  tbe  possibility  oi 
another  trial,  tbe  reversible  eiroi  ,viii  be 
pointed  out,  although  the  case  of  tbe  Colo. 
Con.  L.  &  W.  Co.  V.  Hartman,  5  Colo.  App. 
150,  38  Pac.  62,  ought  to  bave  been,  and 
should  be,  a  sufficient  guide. 

There  are  Instances  where  such  erroneous 
instructions  would  not  constitute  reversible 
error,  as  In  Denver  P.  W.  Co.  v.  Munger,  20 
Colo.  App.  56,  77  Pac.  5,  and  In  Seyfried  v. 
Knoblauch,  44  Colo.  86,  96  Pac.  993,  where- 
in the  damages  proved  were  at  least  equal 
to  or  greater  than  the  verdict;  but  In  the 
present  case  the  facts  proved  were  not  suf- 
ficient upon  which  to  base  any  true  rule  for 
the  measure  of  damages,  or  upon  which  any 
damages  could  be  rightfully  based,  when 
measured  by  any  true  rule.   And,  U  error 
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had  been  assigned  upon  tbe  refusal  of  the 
court  to  give  defendant's  proffered  Instruc- 
tion for  a  directed  verdict  the  Judgment 
would  have  been  reversed  for  that  reason 
alone.  It  Is  concluded,  however,  that  the 
assignment  as  to  the  erroneous  Instructions 
given  accomplishes  the  same  result 

t4, 1]  One  measure  of  damages  submitted 
by  the  lower  court  and  apirted  to  the  crops 
totally  destroyed,  as  well  as  to  those  only 
injured,  was  "the  cost  of  preparing  the 
ground,  seeding,  planting,  cultivating  and 
caring  for  the  crops,,  up  to  the  time  of  the 
Injury,"  plus  "reasonable  profits" ;  another 
measure  submitted  was  "the  cost  of  prepar- 
ing the  ground,  sowing,  cultivating,  and  car- 
ing for  the  same,  the  cost  of  harvesting,  mar- 
keting, and  the  value  of  the  crop  at  its  ma- 
turity," followed  by  an  instruction  to  allow 
"reasonable  profits,"  "In  addition  to  the  ac- 
tual damage."  These  instructions,  more  or 
less,  fit  the  evidence,  but  as  both  the  evi- 
dence and  the  Instructions  were  based  upon 
a  mlsccnceptlon  of  the  measure  of  damages, 
the  Jury  were  misled  and,  by  reason  of  snch 
error  of  the  court  found  the  verdict  If  a 
true  measure  of  damages  had  been  submit- 
ted, the  jury  would  hare  found  themselves 
without  sufficient  evidence  to  And  any  dam- 
ages, for  the  reason  that  there  was  no  evi- 
dence, except  to  prove,  the  cost  of  preparing 
the  ground,  seeding,  sowing,  planting,  culti- 
vating, and  caring  for  the  crop  up  to  the 
time  ci  the  injury,  especially  as  to  the  crops 
only  injured  or  partially  destroyed.  As  to 
those  totally  AeetroyeA,  no  recovery  should 
have  been  permitted  at  all,  under  the  evi- 
denc!^  for  reasons  hereinafter  given. 

Tbe  true,  measure  of  damages,  as  to  grow- 
ing crops,  totally  or  partially  destroyed,  Is 
not  what  it  cost  to  raise  them  up  to  the  time 
of  the  loss,  nor  what  it  would  have  cost  to 
raise  them  up  to  maturity;  and,  if  "rea- 
sonable profits"  be  added  to  such  cost,  it 
would  be  exceedingly  fortunate  to  lose  them. 
As  stated  In  the  Xlartman  Case,  tbe  proi>er 
rule  as  to  the  measure  of  damages  as  to  the 
total  destruction  of  annual  crops  (as  dis- 
tinguished from  perennial)  Is  the  value  there- 
of at  the  time  and  place  of  the  loss ;  that  is. 
Immediately  before  tbe  loss,  considering  their 
condition  at  that  time.  And  the  method  or 
data  that  Is  submitted  to  assist  the  jury  in 
arriving  at  sucb  value  should  be  as  care- 
fully stated  as  the  rule  Itself.  One  metbod, 
mentioned  In  the  Hartman  Case,  may  be  stat- 
ed as  follows:  If  the  crop  has  no  market 
value  at  the  time  and  place  of  the  loss,  and 
there  Is  a  reasonable  certainty  that  It  would 
have  matured  if  tbe  breach  of  the  lease  had 
not  occurred,  the  jury  shonld  be  told  to  as- 
certain what  such  crop,  considering  its  con- 
dition Immediately  before  tbe  destruction, 
would  ordinarily  have  brought  on  tbe  mar- 
ket, with  ordinary  care  in  maturing,  harrest- 
Ing,  and  marketing;  considering  the  average 
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Tield  of  BQcSi  crops.  In  the  same  seaecm  and 
locality,  on  elmUar  land,  nnder  similar  cir- 
cumstances, and  then  to  deduct  from  such 
market  valoe  what  the  ordinary  and  prudent 
expense  wonld  be  to  mature,  harvest,  and 
market  such  a  crop,  and  that  such  difference 
would  be  the  value  of  the  crop  destroyed,  or 
the  damage  sustained.  Where  the  action  is 
by  the  lessee  agalns't  the  lessor,  and  the  rent 
reserved  Is,  as  In  this  Instance,  a  part  of 
the  crop,  the  verdict  should  be  diminished  to 
the  extent  of  Buch  a  part  of  the  value  or 
damage  found  as  the  lessor  was  to  receive 
as  bis  part  of  the  crop.  Colo.  Con.  L.  &  W. 
Co.  T.  Hartman,  snpre;  Teller  v.  Bay  & 
R.  D.  Co.,  151  Cal.  209,  90  Pac.  942,  12  L.  R. 
A.  (N.  S.)  267,  12  Ann.  Cas.  779;  Smith  v. 
Hicks,  14  N.  M.  560,  98  Pac.  138,  19  L.  R.  A. 
(N.  S.)  »38;  Sayera  v.  Mo.  Pac.  R.  Co.,  82 
Kan.  123,  107  Pac.  041,  27  L.  B.  A.  {N.  S.) 
168.  See  especially  the  notes  to  these  L. 
R.  A.  cases. 

This  rule  woold  have  flt  the  plaintlfTs  evi- 
dence as  to  hfs  oats  and  wheat,  which  were 
totally  destroyed,  and  which  were  to  be  Irri- 
tated from  what  is  called  the  "upper  ditch," 
as  he  proved  the  nsuaH  expense  up  to  and 
after  the  loss,  and  the  market  value  after  ma- 
turity, but  the  rule  given  by  the  lower  court 
was  not  appropriate;  and  the  evidence  dis- 
closes that  a  rule  dilTercnt  from  the  one  giv- 
en by  the  lower  court,  and  from  the  one  above 
outlined,  should  have  been  submitted,  as  to 
these  crops,  for  this  reason:  The  upper  ditch 
was  a  winter  ditch,  not  famishing  water  aft- 
er the  first  part  of  March,  Its  only  use  being  to 
famish  water  to  soak  or  saturate  the  land 
under  It  prior  to  that  time,  and  the  platntlif 
testified,  and  based  bis  ttolm  npon  the  alle- 
gatlon,  that  he  could  not  obtain  the  water 
from  this  dftch,  but  that  be  neverUieless  pre- 
pared the  Kround  and  i^nted  bfii  oats  and 
wh«it  on  the  land  under  this  ditch,  and 
stated  that  be  depended  on  the  rain,  but  that 
the  rain  did  not  come,  end  his  oats  and  wheat 
died  when  about  three  Inches  high.  Koar  it 
wonld  not  be  just  for  blm  to  recov»  dam- 
ages under  the  rule  as  to  the  destruction  of 
growing  crops,  because  he  ought  not  to  have 
incurred  the  risk  of  so  planting  these  crops, 
and  then  call  upon  the  defendant  for  his  sub- 
sequent  loss  thereof,  under  the  rale  afore- 
said. It  was  his  duty  to  lessen,  rather  tban 
Increase,  the  damage  resulting  from  the  les- 
sor's breach  of  the  lease.  Houston,  etc.,  Co. 
T.  CampbeU,  91  Tex.  551,  45  S.  W.  2,  43  L. 
R.  A.  225 ;  risber  v.  Goebel,  40  Mo.  475.  The 
true  measure  of  bis  damage  would  be  tbe 
same  as  If  he  had  been  prevented  from  plant- 
ing and  had  not  planted  these  crops.  The 
measnre  of  damages.  In  such  Instances,  Is 
plaintlfTs  actual  loss,  at  the  time  of  the 
breach,  sustained  by  reason  of  not  being  per- 
mitted to  use  such  land  as  contemplated  by 
the  lease;  such  loss  to  be  asc«'tained  by 
flndlns  the  difference  between  tbe  rental 


value  of  the  land  with  water  and  the  rental 
value  without  It,  as  outlined  In  the  cases  of 
Crow  V.  San  Joaquin  Ir.  Co.,  130  Cat  SIO, 
62  Pac.  662,  1058.  No  such  rule  was  snbmlt- 
ted,  and  there  was  no  evidence  of  tbe  rental 
value  without  water,  and  only  by  Inference 
as  to  Its  rental  value  with  water.  .Conse- 
quently tbe  damages  as  to  the  wheat  and 
oats  must  be  eliminated. 

[I]  The  damage  to  the  alfalfa  and  beets 
will  be  considered  now,  to  ascertain  whether 
the  erroneous  instnictlons  affected  the  ver- 
dict concerning  them.  They  were  Injured 
only,  not  entirely  destroyed. .  Tbt  measure 
of  damages  to  annual  growing  crops,  not  to- 
tally destroyed,  but  only  Injured,  is  the  dif- 
ference between  the  value  Immediately  before 
the  Injury  and  the  value  immediately  there- 
after, that  is,  the  lessened  value  of  the  crops. 
Sabine  &  H.  T.  R.  Co.  v.  Joachiml,  58  Tex. 
456 ;  Trinity  &  S.  R.  Ca  v.  Schofleld,  72  Tex. 
496,  10  S.  W.  675;  Gulf  Co.  v.  Nicholson 
(Tex.  Civ.  App.)  26  8.  W.  64;  UtUe  Rock, 
etc.,  Co.  V.  Wains,  82  Ark.  447,  102  8.  W.  390. 
The  method  or  data  which  should  be  submit- 
ted to  the  jury  to  assist  them  in  arriving  at 
such  difference,  or  damage,  should  be  the 
same,  with  reference  to  tbe  value  before  'the 
injury,  as  above  stated,  concerning  crops 
totally  destrc^ed.  The  value  after  the  In- 
Jury,  that  is,  the  value  In  their  Injured  state 
or  condition,  should  be  found  by  considering 
what  they  could  be  made  to  bring  on  tbe  mar- 
ket; and  deducting  therefrom  tbe  ordinary 
and  prudent  expense  in  matuTing  and  mar- 
keting them.  The  instructions  given  wholly 
failed  to  submit  any  true  measure  or  method 
of  arriving  at  It,  concerning  the  alfalfa  and 
beets,  which  were  only  injured,  and  not  de- 
stroyed, by  lack  ot  water,  but  the  jury  were 
told  that  they  should  find  the  cost  at  prepar- 
ing tbe  ground,  seeding,  planting,  cultivat- 
ing, and  caring  tbr  the  same  np  to  the  time 
of  the  injury,  without  Instmctta^  them  to 
deduct  anything  for  the  value  after  the  in- 
jury, although  tbe  evidence  showed  that 
plaintiff  sold  his  Interest  In  tbe  lease  and  as- 
signed It  soon  after  the  injury,  and  that  be 
cut  the  alfitlfa  once  and  sold  it,  and  that 
tbe  assignee  matured  and  marketed  the  beets. 
It  does  not  appear  what  he  received  from  his 
assignee,  nor  wfiat  tbe  latter  received  for  the 
crops,  thus  turned  over  to  him,  after  matur- 
ing them,  nor  what  the  reasonable  expense 
was  in  so  doing.  So  it  la  clear  that  there 
was  neither  evidence  to  meet  a  proper  rule, 
nor  proper  rule  Itself,  given  to  the  Jury,  upon 
which  a  verdict  could  be  founded  as  to  such 
damage.  It  may  be  assumed  that  the  Jury 
followed  the  incorrect  rule  gl+en  to  them, 
and  found  the  value  of  the  crops  of  alfalfa 
and  beets,  as  they  stood,  prior  to  the  injury, 
and  based  their  verdict  upon  that  If  plain- 
tiff was  thus  given  the  value  of  those  crops 
before  the  injury,  and  then  sold  them  to  tbe 
assignee  of  the  lease  after  tbe  injury,  be  was 
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exceedingly  fortunate  again,  tor  he  would 
thns  receive  fall  value  for  them  the  same  as 
If  they  had  been  totally  destroyed,  and  then 
receive  value  for  them  in  their  injured  con- 
dlticoi.  The  probability  Is  that  the  Jury  did 
the  best  they  could,  in  the  absence  of  evi- 
dence and  proper  instructions,  and  guessed 
at  the  matter.  The  instructions  given  as  to 
the  measure  of  damages  served  to  misdirect, 
rather  than  to  assist  them,  in  arriving  at 
plaintUTs  alleged  loss. 

[7]  There  was  also  a  claim  for  loss  of  pas- 
turage, and  beet  tops  that  might  have  been 
obtained  if  the.  water  had  been  furnished,  but 
these  damages  would  clearly  accrue  after 
p^lntiff  assigned  the  lease,  and  cannot  be 
considered. 

[I]  It  appears' from  the  evidence  that,  by 
an  expense  of  about  $15,  in  putting  in  the 
upper  ditch  proper  board  checks,  plaintiff 
could  have  avoided  the  damage  occurring  to 
the  crops  under  that  ditch,  and  that  by  pay- 
ing the  water  tax,  as  to  the  lower  ditch  (which 
be  finally  did,  but  too  late,  as  be  alleges,  to 
prevent  the  damage)  he  could  have  avoided 
the  loss  occurring  to  the  crops  under  this 
ditch ;  and  If  it  should  clearly  appear  on 
another  trial,  that  It  was  reasonably  within 
bis  power  to  pay  for  these  things,  and  he 
failed  to  do  It.  bis  measure  of  damages  would 
be  only  the  amount  necessary  to  be  paid  to 
avoid  the  damage.  A  person  Is  not  entitled 
to  compensation  for  Injurious  consequences 
due  to  the  breach  of  contract,  so  far  as  be 
bad  tbe  information,  time,  and  opportunity 
necessary  to  prevent  them.  Brandt  v.  Gallup, 
111  III.  487,  497,  53  Am.  Rep.  638.  It  Is  the 
duty  of  a  i>ersoD  Injured  by  tbe  fault  of  an- 
other to  use  ell  reasonable  means  to  protect 
himself  against  Injurious  consequences. 
Lloyd  V.  Jones,  60  Vt  288,  289,  13  Atl.  638. 

The  Judgment  is  reversed  and  remanded 
for  another  trial  in  accordance  with  this 
opinion. 


WOOD  V.  TANT,  SherifiE,  et  al.  (No.  4172.) 
(Court  of  Appeals  of  Colorado.   June  14,  1915.) 

1.  HnsBANo  ANO  Wife  ^=»232~Execution 
AoAiNST  Husband— Rights  of  Pubchas- 
EBS—I/VinsncE— Estoppel. 

On  intervention  by  the  purchaser  of  water 
stock  at  a  sherifiTe  sale  thereof  on  execution 
against  a  husband  in  a  suit  in  which  tbe  wife 
dalmed  tbe  stock,  evidence  held  to  sustain  the 
finding  that  the  stock  was  included  in  the  state- 
ment of  assets  signed  by  the  wife  with  her  hus- 
band for  the  purpose  of  obtaining  credit  for 
either  or  both  of  them  as  part  of  tbe  value  of 
the  land  which  the  water  it  represented  was 
used  to  irrigate,  though  it  was  not  expressly 
mentioned. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  j  4S0;  Dec.  Dig.  «=>232.] 

2.  Husband  and  Wife  ^=>129— Execution 
AoAiNBT  Husband— Rights  of  PuacnASEB 
—Estoppel. 

Where  a  wife  has  estopped  herself  from 
claiming  water  stock  as  her  sole  property  by 


joining  in  the  statement  to  a  bank  0iat  the  stock 
was  the  property  of  her  husband  and  herself, 
that  estoppel  inures  to  the  benefit  of  a  pur- 
chaser of  the  stock  at  a  sberiETs  sale  on  execu- 
tion in  favor  of  the  bank  against  the  husband. 

[Ed.  Note.~For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  SI  283,  468-470:  Dec.  Dig. 
«s>m;  Estoppel,  CenL  Dig.  S|  191,  195,  197.] 

3.  Hubbard  and  Wiet  «=>12&— Finahcui. 
Stateueni^Estoppel.  ■ 

A  statement  signed  by  a  husband  and  wife 
as  to  their  assets  and  liabilities  for  the  purpose 
of  securing  advances  to  either  or  both  of  uiem 
is  a  representation  that  the  property  was  their 
common  property,  and  tbe  property  thereby  be- 
comes liable  for  the  advances  to  the  husband, 
though,  in  fact,  it  was  the  wife's  sole  property, 
since  parties  cannot  estaUisb  a  claim  or  de- 
fense by  reason  of  any  act  or  representation 
which  proceeded  from  themselves  or  was  adopt- 
ed by  them  after  full  knowledge. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  »  283,  468-470:  Dec.  Dig. 
;  Estoppel,  Cent  Dig.  H  191.  195.  1&7J 

4.  Husband  and  Wife  «=»149— Wife's  Skp- 
ABATB  Pbopebtv— Debts  of  Husband. 

A  wife's  separate  property  becomes  sub- 
ject to  the  debts  of  her  husband  if  he  is  per- 
mitted to  deal  with  it  as  his  own  with  her 
knowledge  and  consent. 
,Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  S  274;  Dec  Dig.  4=9l49.] 

Error  to  District  Court,  Otero  County ;  J. 
G.  Rizer,  Judge. 

Suit  by  Minnie  P.  Wood  againaC  Alex  Tant, 
as  Sheriff  of  Otero  Conntr,  in  which  Martin 
Eder  Intervened.  Judgment  fbr  the  Intervoi- 
er,  and  plaintiff  brings  error.  Affirmed. 

See,  also.  145  Pac.  1165. 

A.  B.  Wallis,  of  La  Junta,  and  Thorflaa  ft 
Thomas,  of  Ordway,  for  plaintifr  In  etror. 
(ieorge  A.  Kilgore  and  Fred  A.  Satto.  botb 
of  La  Junta,  for  defendants  In  error. 

BELL,  J.  Early  In  1911  ^ntlff  In  er- 
ror, with  her  husband.  Will.  B.  Wood,  and 
daughter  Armelda,  resided  on  a  raiidi  near 
Fowler,  Colo.  BoQi  she  and  her  hnsband 
carried  separate  accocmts  with  the  Fowler 
State  Bank,  and  borrowed  moaey  from  said 
bank  on  their  Joint  and  Individual  notes. 
Checks  were  drawn  against  both  of  the  ac- 
counts by  each  of  the  parties,  and  some  were 
drawn  against  tlie  account  of  Minnie  P.  Wood 
by  her  daughter,  Armelda,  all  of  which 
chcf^B  were  paid,  without  objection  from 
either  Minnie  P.  or  Will.  8.  Wood,  In  tbe 
usual  course  of  burineas.  On  or  about  May 
26, 1012,  Will.  8.  Wood  was  indebted  to  said 
bank  in  the  nelghbwhood  of  some  97S0,  and 
applied  tor  a  further  loan  at  from  $2,000  to 
f2.60a  Before  making  said  loan,  the  bank 
asked  for  and  obtained  a  property  or  finan- 
cial statement,  signed  by  Will.  S.  and  Minnie 
P.  Wood,  in  words  and  figures  as  follows : 
"To  Fowler  State  Bank,  Fowler,  Colo. : 
"For  the  purpose  of  tetablishing  credit  from 
time  to  time  with  you  for  money  borrowed  or 
otherwise,  the  undersigned  furnish  the  follow- 
ing statement  as  being  a  true  and  correct  state- 
ment of  all  their  assets  and  liabilities  on  tbe 
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26th  day  of  May,  1912.  Upon  the  faith  of  such 
statonent  you  can  rely  in  loaning  money  to 
them. 

"Asseti. 

"Real  estate  (gire  detailed  description,  loca- 
tion, and  value):  252-acre  fann  in  Fayette  and 
Highland  county,  Ohio,  for  which  we  refused 
a  cash  offer  of  $32,000.00;  ISO-acre  farm  in 
Otero  county,  Colo.,  valaed  at  fl2,000.00;  10 
bouses  in  Cripple  creek,  probably  worth  $10,- 
000.00. 

"Live  stock  (give  namber,  age,  sex,  Talue,  and 
location) :  About  50  mares  and  colts,  value 
about  $2,000.00;  other  live  stock,  cowa,  calves, 
and  hogs,  about  $500.00. 

''Personal  property:  12  houses  furnished, 
value  S500.00. 

"Total  awU:  $54^.00 

"LiabiliUes. 

"Incambranoe  on  real  estate.  $9,000.00. 

"To  whom,  when  due  and  rate  of  interest? 
Northwestern  Mut  life  Ins.  Co. ;  due  in  1910 ; 
interest  0%  per  cent. 

"Incumbrance  on  live  stock?  Kone. 

"To  whom,  when  due  and  rate  of  interest? 

"Other  borrowed  money,  Fowler  State  Bank, 
about  $750.00. 

"To  whom  and  when  due?   

"Other  liatHlities:  Undue  accounts,  $200.00; 
unpaid  taxes,  about  $900.0a 

'rTotal  Uabilities,  ^,950.00. 

"Are  yoo  indorser  or  surety  on  any  note  or 
other  otnigation?  No. 

"If  so,  indicate  amounts  and  for  whom  

"Do  yon  hold  good  title  in  and  to  the  above- 
described  real  eetate.  and  ia  it  in  yoor  name? 
Xe& 

"If  not,  in  whom  is  the  title  vested?   

"[Signed]   Will.  S.  Wood, 
_  "Minnie  P.  Wood. 

"Date  signed.  May  26,  1912." 

Upon  the  strength  of  this  statement,  the 
bank  made  loans  from  time  to  time,  amount- 
ing to  the  sum  of  $2,100,  which  were  secured 
by  the  Individual  notes  of  WllL  S.  Wood,  en- 
tered to  the  credit  of  Minnie  P.  or  Will,  S. 
Wood,  and  checked  against  by  both  Will.  S. 
and  Minnie  P.  Wood,  and  also  by  their 
daughter,  signing  "Minnie  P.  Wood,  by  Ar- 
melda  Wood."    All  of  these  checks  were  al- 
so paid  and  canceled  in  the  usual  course  of 
business,  the  passbook  of  the  account  bal- 
anced and  returned,  with  the  canceled  checks, 
according  to  the  testimony  of  the  president 
of  the  bank,  to  the  owner.    When  the 
notes  securing  sold  loans  became  due,  the 
president  of  the  bank  was  in  possession  of 
Infbrmation  to  the  effect  that  the  proper- 
ty mentioned  in  the  statement  was  in  the 
name  of  Minnie  P.  Wood,  and  that  appar- 
ently Will.  8.  Wood  had  no  rlgbt  or  title 
tliereto.   He  therefore  insisted  that  Minnie 
P.  Wood  should  join  In  a  note  to  renew  the 
loans,  and  upcm  her  refusal  to  do  so  the 
bank,  caused  Judgment  to  be  entered  upon 
tbe  notes  of  Will.  S.  Wood,  had  execution  is- 
sued thereon,  by  virtue  of  which  defendant 
in  error,  as  sheriff  of  Otero  county,  levied 
upon   certain   property,   including  certain 
lands,  containing  about  IflO  acres,  in  Otero 
couxOj  and  standing  ni^  tiie  records  of 


said  county  in  the  name  of  Minnie  P.  Wood, 
and  also  Ave  shares  of  stock  of  the  Rocky 
Ford  Canal,  Reservoir,  Land,  Loan  &  Trust 
Company;  the  water  secured  by  which  was 
applied  to  the  irrigation  of  the  land  above 
mentioned,  which  shares  of  stock  were  en- 
tered upon  the  t>ooks  of  the -company  in  the 
name  of  Minnie  P.  Wood,  evidenced  by  cer- 
tificate of  stock  No.  2052  held  by  her,  and  of- 
fered for  sale  by  said  sheriff  under  said  ex- 
ecution. After  levy  and  before  sale,  plain- 
tiff in  error  filed  her  complaint  In  the  in- 
stant case,  alleging  that  she  was  the  sole 
owner  of  the  land  and  stock  levied  upon,  and 
praying  for  a  temporary  and  permanent  In- 
lunctlon  restraining  said  sheriff  from  selling 
or  conveying  said  stock  so  levied  upon  and 
offered  for  sale  by  him.  The  temporary  In- 
junction was  denied,  and  said  stock  was  sold 
to  Martin  Eder  for  the  sum  of  $2,850,  which 
was  applied  to  the  payment  of  the  Judgment 
against  Will.  S.  Wood  and  the  attendant  in- 
terest, costs,  and  expenses,  letiring  a  balance 
of  $143.48,  which  was  tendered  to,  and  re- 
fused by.  Will.  S.  Wood,  the  defendant  in  the 
execution.  Upon  the  Issue  to  him  of  the  cer- 
tificate of  purchase  of  aald  stock,  said  Mar- 
tin Eder  presented  the  same  to  said  the 
Rocky  Ford  Canal,  Reservoir,  Land  &  Loan 
Company,  and  demanded  that  said  stock  be 
transferred  to  blm  on  tbe  books  of  the  com- 
pany. This  the  company  refused  to  do,  for 
the  reason  that  said  stock  stood  in  the  name  of 
Minnie  P.  Wood,  who  retained  the  certificate 
for  same,  and  he  thereupon  filed  his  petition 
in  intervention  to  the  complaint  of  the  plain- 
tiff In  error,  wherein  he  seta  np  the  trans- 
actions of  said  Minnie  P.  and  Will.  S.  Wood 
wltb  the  Fowler  State  Bank,  and  alleges  that 
she  <the  said  Minnie  P.  Wood),  by  reason  of 
the  representatttHiB  made  b7  bci^  In  the  prop- 
erty or  financial  statement  hereinbefore  quot- 
ed, is  estopped  from  asserting  any  title  to 
the  shares  of  stot^  In  controrersy.  The  trial 
court  found  the  isanes  In  faror  of  13ie  inter- 
vener, Martin  Eder,  and  denied  any  right  of 
Minnie  P.  Wood  to  said  stock  as  against  his 
claim  under  his  certificate  of  purchase. 

[1]  Plaintiff  in  error  insists  that  said  stock 
was  not  specifically  listed  in  the  property  or 
financial  statemoit,  and  was  not  included 
therein.  It  Is  true  the  stock  Is  not  specific- 
ally mentioned  in  the  statement,  but  wheth- 
er it  Is  really  Included,  and  Intended  so  to 
be,  was  a  proper  question  of  fact  submitted 
to  the  trial  court  The  statement  reads,  "a 
true  and  correct  statement  of  all  their  as- 
sets," and  specifically  mraitlons  a  16(>-acre 
farm,  to  the  irrigation  of  which  the  water 
secured  by  said  stock  was  shown  to  have 
been  applied.  This  farm  Is  valued.  In  the 
statem^t,  at  $12,000,  and  it  la  a  matter  of 
common  knowledge  that  where  land  and  wa- 
ter are  united  In  use,  as  they  were  in  this 
case,  the  value  of  the  land  is  often  spoken  of 
and  Intmded  to  be  understood  as  Indudiug 
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the  Talne  of  both.  The  Btatement  also  spe- 
dfically  sets  forth  that  their  total  assets 
were  of  the  ralue  of  $54,000,  and  particu- 
larizes their  real  estate  holdings,  their  lire 
stock,  and  their  personal  pn^terty;  and  in 
view  of  sncb  repreaaitatlQns  It  Is  not  at 
all  probable  that  so  important  an  Item  as 
the  water  stock  should  hare  been  foi^tten, 
as  it  was  to  their  advantage  to  make  as 
favorable  a  showing  of  Qielr  flnandal  worth 
and  responsibility  as  their  means  would  per- 
mit, since  the  greater  the  showing  the  great- 
er and  easier  would  be  their  extension  of 
credit  There  la  no  plausible  reason  shown 
in  the  abstract  why  this  Item  should  have 
been  int^ttonally  omitted  from  the  fln^nriwi 
statement  nor  Is  It  probable  that  it  could 
have  been  so  omitted  without  an  endeavor  on 
the  part  of  tbe  plaintiff  in  error  and  her 
husband  to  deceive  the  bank  by  taldfying 
th^  written  statonent,  which  purported  to 
list  aU  of  th^  property,  and  upmi  Qie  faith 
of  whldi  diey  Intended  it  should  rely.  Bat 
even  more  direct  and  positive  is  the  inference 
that  the  stodc  was  intended  to  be  Iniduded 
In  the  statement,  according  to  the  testimcmy 
of  Ur.  B.  B.  SpruUl,  president  of  the  Fowler 
State  Bank.  He  testified,  although  contradict- 
ed, tha^  when  the  statement  was  returned  to 
him  by  Will.  S.  Wood,  he  Inquired  of  him  as 
to  how  much  water  he  had  with  the  farm,  and 
was  informed  ttuit  he  had  6%  shares  of  High- 
line  water.  Further,  idalntifl  in  error  alleges, 
under  oath,  in  her  complaint,  that  "said 
lands  and  premises  [the  farm]  would  be  of 
little  value  but  for  the  water  as  aforesaid, 
which  is  ai^Ued  to  the  land,"  and,  while  the 
farm  was  valued  at  fl2,000,  it  was  shown 
that  the  stock  in  controversy,  which  secured 
the  water  so  referred  to  by  her,  was  sold  at 
the  sherlETs  public  sale  for  only  $2,850. 
These  and  other  facts  and  drcuuastances 
were  before  the  trial  court  In  passing  upon 
the  question,  and,  having  met  the  witnesses 
face  to  face,  it  found  on  such  evidence  that : 
"The  said  five  shares  of  corporate  stock  were 
included  and  were  intended  to  be  included  by 
the  plaintiff  in  said  credit  statement  in  which 
the  plaintitF  represented  that  the  property  there- 
in described  included  all  of  the  proper^  of  the 
plaintiff  and  her  said  husband." 

We  think  that  this  finding  of  the  trial 
court  has  abundant  evidence  to  support  It, 
and  therefore  that  it  should  not  be  disturbed. 

Error  is  as^gned,  but  not  argued,  to  the 
admission  and  ^elusion  of  certain  testi- 
mony, but,  after  a  very  careful  examination 
of  the  record,  we  are  satisfied  that  the  plain- 
tiff in  error  was  not,  and  could  not  b^  preju- 
diced by  the  rulings  of  the  trial  court  in  these 
particulars. 

in  The  only  other  question  Insistently 
pressed  in  argument  by  plaintff*s  counsel  is 
that  there  la  not  sudi  a  privity  of  Intweet 
existing  between  the  Judgment  creditor,  the 
Fowl«  State  Bank,  and  the  Intervener,  Mar- 
tia  Eder,  who  pordiaaed  the  water  stock  at 


the  execution  sale,  as  to  entitle  him  to  tbe 
rdlef  he  prays,  even  though  an  equitable  es- 
toppel might  have  been  invoked  by. the  Judg- 
ment creditor.  If  the  Judgment  creditor  had 
the  right  to  sell  said  stock  for  tbe  satisfac- 
tion of  Its  judgment,  then  any  purchaser  at 
the  execution  sale  would  have  secured  tiie 
same  right,  as  a  purdiaaer,  tliat  the  Judg* 
ment  creditor,  through  tbe  sheriff,  had  to 
sell,  as  no  principle  of  law  or  equity  limits 
the  right  to  purchase  aj  good  title  to  tbe 
Judgment  creditor  alone. 

The  trial  court  found  that  the  plaintiff, 
at  the  very  tbre^old  of  Oils  controversy,  did 
not  come  into  court  with  clean  hands.  The 
financial  statement,  signed  by  Will.  S.  and 
Minnie  P.  Wood,  and  presmted  by  than  to 
the  Fowler  State  Bank,  showed  tbat  th^ 
together  owned  property  of  the  value  of  $43,- 
500  in  excess  of  all  their  indebtedness.  With 
sticb  a  showing  the  president  and  manager 
of  the  bank  had  every  reason  to  believe  that 
el^er  or  boOi  than  had  an  abundance  of 
unincumbered  property  sufficient  to  insure 
the  satisfaction  of  all  credits  »tended  to 
WIU.  S.  Wood. 

Counsel  for  plalhtlfl  In  his  written  axga- 
ment  states  tbat: 

"Q^ere  is  no  ambiguity  about  that  property 
statement  On  its  face  it  purports  to  be  given 
to  establish  Joint  credit  at  the  bank.  lHuB  was 
the  purpose  of  Minnie  P.  Wood  in  ipgniwy  the 
statement," 

It  is  not  so  Important  to  determine  the  nn- 
discloeed  intention  of  Minnie  P.  Wood  as  it 
is  to  determine  what  probable  effect  her  rep- 
resoitations  had  on  the  mind  of  tbe  presi- 
dent and  manager  of  tbe  Fowler  State  Bank, 
acting  as  a  person  of  reasonable  precaution, 
in  extending  the  credits  in  controversy  to 
Will.  S.  Wood.  The  statement  she  i^gned 
and  filed  with  the  bank  reads: 

"For  the  purpose  of  eBtaUisbing  credit  from 
time  to  time  with  you  for  money  borrowed  or 
otherwise,  the  underaigned  [Will.  S.  and  Minnie 
P.  Wood]  furnish  tbe  following  statement  aa 
being  a  true  and  correct  statement  of  all  their 
assets  and  liabilitieB  on  the  26th  day  of  May 
1912.  Upon  the  faith  of  such  statement  you 
can  rely  in  loaning  money  to  them." 

After  the  money  was  advanced  on  the 
strength  of  such  statement,  it  was  placed  to 
the  Joint  credit  of  Will.  S.  and  Hlnnie  P. 
Wood,  and  checked  out  by  both  of  them  at 
pleasure;  but,  when  tbe  day  of  repayment 
arrived,  they  came  into  a  court  of  equity  and 
scAemnly  swore,  notwithstanding  tlieir  writ- 
ten statonent  to  the  contrary,  that  WilL  S. 
Wood  had  not  then  and  never  had  any  Inter- 
est in  the  property  tbat  Uiey  lepresoited  In 
their  said  sUrned  sUtement  to  the  bank  as 
tbe  common  property  (tf  both  for  Qi«  pur- 
pose of  obtalntog  credit,  and  upon  the 
strength  of  which  Will.  8.  Wood  obtained 
the  very  money  and  credits  la  omtroversy 
herein. 

[3]  It  Is  a  well-estabUshed  general  nile^  ap- 
plicable alike  in  law  and  equity,  that  putiea. 
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shall  not  be  oitlUed  to  establish  a  claim,  or 
to  enforce  a  HetaaaB,  bj  reason  of  acts  or 
misrepresentations  which  proceeded  from 
themselTee,  or  were  adopted  or  acquiesced  In 
by  them  after  full  knowledge  of  their  nature 
and  Quality;  and,  farther,  that  where  mis- 
representations have  been  made  by  <me  of 
two  litigating  parties,  in  his  dealings  with 
the  other,  a  court  of  law  will  either  decline 
to  Interfere,  or  win  so  adjust  the  equities  bo- 
tween  them  as  to  prerent  an  undue  benefit 
firom  accruing  to  that  party  who  is  unfairly 
endeavoring  to  take  advantage  of  his  own 
wrong.  Broom's  Legal  Maxims  (Tth  Ed.)  238. 

A  dear  import  of  the  financial  statement 
Is  that  the  property  listed  therein  was  the 
common  property  of  WllL  3.  and  Minnie  P. 
Wood,  who  signed  the  same,  and  was  a  hold- 
ing out  of  said  property  by  Minnie  P.  Wood, 
at  the  time  the  statement  was  signed,  as  the 
property,  In  part  at  least,  of  Will.  8.  Wood, 
which  she  now  says  was  her  sole  property. 
Snch  a  holding  out  of  property  may  make 
the  same  liable  for  advances  secured  there- 
on on  the  talth  of  such  representations,  to 
the  extent  that  others  were  misled  to  their 
Injury  thereby  while  extending  credit  In  good 
faith  on  the  strength  thereof.  Prewttt  t. 
Lambert,  19  Colo.  7-12,  34  Pac.  684. 

[4]  A  wife's  separate  property  may  become 
subject  to  the  debts  of  her  huEd>and  In  case 
be  be  permitted  to  deal  with  It  and  t^ln 
credit  npon  It  as  his  own  and  with  her 
knowledge  and  consent  (De  Votle  et  al. '  v. 
HcGerr,  IS  Colo.  407,  24  Fa&  928,  22  Am.  St 
Rep.  4!tSii  and,  while  this  court  fe^s  that 
other  approved  meUiods  of  procedure  might 
hare  been  adopted  in  tills  case,  more  appro- 
priate to  readi  the  relief  sought  than  that 
followed  ber^,  nevertheless  we  are  not  able 
to  say,  from  a  review  of  the  whole  record, 
that  the  trial  court  was  not  autb<n1zed  to  de- 
cree that  the  Fowler  State  Bank  was  enti- 
tled to  subject  enough  of  the  property  men- 
tioned  in  the  financial  statement.  Including 
the  shares  of  water  stock  in  controversy,  to 
execution  sale  to  repay  the  moneys  and  sat- 
isfy the  credits  obtained  on  the  strength  of 
said  statement,  and  that  tiie  complaints  and 
defenses  made  by  the  plaintiff,  Minnie  P. 
Wood,  were  without  equity. 

Hence  the  decree  of  the  trial  court  In  the 
premises  ought  to  be,  and  is  hereby,  affirmed. 
Affirmed. 


TUTTLB  V.  ROHREH  et  al. 

<8npr^e  Court  of  Wyoming.    June  29,  1915.) 

1.  cobfobations  ®==»232  —  isscancb  of 
Stock  fob  Pbopebty— Liability  of  Stock- 
HOX:.DXK— Statdteb. 

Gomp.  St  1910,  I  8968,  provides  that  all 
o(»porate  sto^Aholders  shall  be  liable  to  cred- 
itors to  the  amount  of  unpaid  assessmen  ts, 
and  to  no  other  amount  for  debts  and  con- 
tracts made  by  the  company,  until  the  whole 
amoimt  of  the  assessments  on  capital  stock 
fired  by  the  directors  shall  be  paid  in.  Section 


3989,  prorides  that  the  directors  may  purchase 
property  and  issue  stock  to  the  value  thereof  in 
payment,  which  stock  shall  be  declared  and 
taken  as  full-paid  stock,  not  liable  to  calls, 
neither  shall  the  holder  thereof  be  linble  to 
any  further  payment  under  sections  3081  and 
3988.  SecUon  8981  provides  that  the  direc- 
tors may  call  on  and  demand  from  stockholders 
the  sums  subscribed  for  stock.  Section  3990 
requires  the  president  and  directors,  within 
30  days  after  the  payment  of  the  last  install- 
ment of  the  capital  stock,  to  make  a  certi6cate 
stating  the  amount  of  the  capital  so  paid  in, 
and  record  the  same.  Defendant  procured  a 
permit  to  appropriate  waters  for  Irrigation  pur- 
po8«8,  and  gave  such  permit  to  an  irrigation 
company  in  exchange  for  the  whole  of  its  stock 
of  1,OOU,000  shares  of  a  par  value  of  $1.  The 
permit  was  in  fact  worthless,  and  a  creditor  of 
the  corporation  sought  to  enforce  his  debt 
against  the  defendant  alleging  that  the  transac- 
tion for  the  exchange  of  stock  for  the  water 
right  was  to  defeat  the  remedy  of  future  credi- 
tors against  the  holders  of  the  stock,  and  as  to 
such  creditors  was  fraudulent  and  void.  Held, 
that  the  statute  expressly  authorised  the  is- 
suance of  the  htock  in  payment  of  property  to 
its  value  necessarily  to  be  fixed  by  the  par- 
ties, it  being  reasonable  value  at  the  time  which 
was  to  control,  not  what  the  property  mifidit 
prove  to  be  worth  in  the  future,  and  if  in  the 
judgment  of  the  parties,  in  the  exercise  of  good 
faith  and  reasonable  business  sense,  the  value 
of  the  property  was  equal  to  the  value  of  the 
stock,  then  under  the  statute,  such  stodi  was 
fuU-paid,  and  its  holder  not  liable  further,  ei- 
ther to  the  company  or  its  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SJ  879,  880,  883,  884,  087;  Dec. 
Dig.  «=3232.] 

2,  CORPOBATIONS     «S=>232     —     IsStTANCE  OF 

Stock  fob  Peopebtt— Notice  to  Oeeditors 

—Effect— STATtniB. 

Where  a  creditor  of  a  corporation,  seeking 
to  enforce  his  debt  against  a  stockholder,  had 
notice  before  the  creation  of  his  debt  that  such 
stockholder  had  obtained  his  stock  by  exchang- 
ing therefor  with  the  corporation  certain  prop- 
erty at  an  amount  above  its  actual  value,  such 
creditor  could  not  bold  the  stockholder  for  the 
difference  between  the  value  of  the  property  aud 
the  par  value  of  the  stock.  In  the  absence  of 
fraud,  under  Cooip.  St  1910,  {§  3981,  3988, 
8989,  8990,  directly  authorizing  the  issuance  of 
stock  for  property  by  corporations,  and  provid- 
ing that  stock  so  issued  shall  be  full-paid,  and 
not  subject  to  further  calls,  and  requiring  that 
It  be  so  stated  In  all  statements  and  reports  of 
the  company. 

[Dd.  Note.— For  other  cases,  see  Corporations, 
Cent.^^^  879.  880,  883,  884,  887;  Dec. 

Error  to  EHstrict  Court,  Laramie  County; 
William  C.  Mentzer,  Judge. 

Action  by  Frank  1^.  Tuttle  against  "Winiam 
L.  Rohrer  and  the  Wyoming  Land  &  Irriga- 
tion Company.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

Marlon  A.  Kline,  of  Cheyenne,  for  plain- 
tiff in  error.  F.  Cliatterton,  of  Riverton, 
and  E.  H.  Garnett,  of  Chicago,  111.  for  de- 
fendants in  error. 

BEARD,  J.  The  plaintiff  in  error,  who 
was  plaintiff  below,  brought  this  action 
against  the  defendant  In  error,  alleging,  in 

substance,  so  far  as  necessary  to  an  under- 
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standtn^  of  the  gnestlona  here  presented,, 
tbat  Wyoming  Land  &  Irrigation  Company  Is 
a  Wyoming  coriwration,  organized  on  Marcb 
11,  1007,  with  an  authorized  capital  stock  of 
$1,000,000,  divided  into  1,000,000  shares  of 
the  par  value  of  $1  each ;  that  on  the  same 
day  defendant  Rohrer  procured  from  the 
state  engineer  a  permit  to  appropriate  the 
waters  of  Paint  Roclc  creek  and  Its  tribu- 
taries for  the  Irrigation  of  46,317  acres  of 
land  in  Big  Horn  county;  that  thereafter 
Rohrer  offered  to  the  board  of  directors  of 
said  company  to  transfer  to  said  company 
said  permit  to  appropriate  said  waters  in 
consideration  of  the  delivery  to  him  of  the 
full  amount  of  the  capital  stock  of  said  com- 
pany; that  at  the  time  of  said  offer  both 
Rohrer  and  each  member  of  the  board  of  di- 
rectors of  said  company  knew  that  said  wa- 
ter permit  was  not  worth  $1,000,000,  nor 
anything  like  said  snm,  hut  nevertheless 
said  board  of  directors  accented  said  offer 
and  Issued  to  Rohrer  the  whole  of  the  capi- 
tal stock  of  said  company  as  full-paid  and 
nonassessable,  In  consideration  of  the  assign- 
ment to  said  company  of  said  water  permit ; 
that  said  transaction  was  put  through  for 
the  purpose  of  defeating  any  claim  of  future 
creditors  of  the  company  against  the  hold- 
ers of  said  stock,  and  as  to  them  was  fraud- 
ulent in  law  and  void;  that  said  water  per- 
mit was  in  fact  valueless;  that  In  1910,  the 
company  became  indebted  to  one  Rathbone, 
and  in  1913  Rathbone  recovered  a  Judgment 
for  $21S  against  the  company  and  caused  ex- 
ecntluD  to  be  Issued  thereon,  which  was  re- 
turned, "No  property  found,"  and  that  the 
company  Is  insolvent;  that  said  judgment  was 
afterwards  assigned  to  plaintiff  and  is  un- 
paid ;  that  Rohrer  Is  still  the  owner  of  more 
than  60,000  shares  of  said  stock;  that  said 
stock  is  not  folly  paid  and  nonassessable. 
The  defendants  answered,  and.  In  substance, 
denied  that  at  the  time  the  offer  of  Rohrer 
was  made  and  accepted  either  he  or  any 
member  of  the  board  of  directors  of  the  com- 
pany knew  that  said  permit  was  not  of  the 
value  of  $1,000,000;  averred  that  at  that 
time  each  of  them  believed  that  an  Irrigation 
system  could  be  constructed  to  utilize  said  a.p- 
proprlation  of  water,  and  believed  that  wa- 
ter rights  for  lands  described  in  said  permit 
conid  be  sold  to  settlers  at  a  profit  to  the 
company  of  more  than  $1,000,000,  and  that 
said  board  In  good  faith  valued  said  permit  at 
$1,000,000  on  the  basis  of  profits  it  believed 
could  be  realized  thereon;  tliat  the  stock 
was  Issued  to  Rohrer  without  Intent  to  de- 
fraud any  one,  or  to  defeat  the  claim  of  any 
creditor  of  the  company,  either  present  or  fu- 
ture; that  it  bad  never  issued  any  statement 
or  report  In  wtdcta  said  stock  was  stated  or 
reported  to  be  issued  for  cash ;  that  said  In- 
debtedness was  incurred  In  1912,  and  that 
prior  thereto  plaintiff's  assignor  was  inform- 
ed and  well  knew  that  the  whole  of  said 
stock  bad  been  Issued  aB  full-paid  In  consid- 


eration of  said  permit ;  that  prior  to  the  In- 
curring of  said  Indebtedness  the  president 
and  a  majority  of  the  board  of  directors  of 
the  company  had  filed  In  the  office  of  the 
roister  of  deeds  la  the  county  where  the 
business  of  the  company  was  carried  on  a 
certificate,  stating  that  the  whole  of  the  cap- 
ital stock  of  the  company  had  been  Issued 
for  property.  A  general  demurrer  was  filed 
to  the  answer,  which  was  overruled,  and 
plaintitt  elected  to  stand  by  his  demurrer, 
whereupon  the  court  rendered  judgment  tax 
defendant,  and  plaintiff  brings  error. 

In  this  case  it  Is  the  contention  of  plain- 
tiff that  the  stock  received  by  the  defendant 
Rohrer  is  not  full-paid  stock,  and  that  by 
the  terms  of  the  statute  he  Is  liable  to  plalu- 
tiCf.  The  statute  upon  wbidi  be  raUes  is  as 
follows: 

"All  gtockholders  of  every  company  incorpo- 
rated under  the  provisions  of  this  chapter  shall 
be  severally  and  individually  liable  to  the 
creditors  of  the  company  in  which  they  are 
stockholders,  to  the  amount  of  unpaid  aswsa- 
ments  on  capital  stock  held  by  them  respec- 
tively, and  to  no  other  or  further  amount,  for 
all  debts  and  contracts  made  by  such  compa- 
ny, until  the  whole  amount  of  assessments 
on  capital  stock,  fixed  and  limited  by  the 
directors,  shall  be  paid  in.  *  *  *  **  Section 
3988,  Comp.  Stat.  1910. 

"The  directors  of  such  company  may  pur- 
chose  mines,  manufactories  and  other  property 
necessary  for  their  buslnesB,  and  issue  stock  to 
the  amount  of  the  value  thereof  in  payment 
therefor,  and  the  stock  so  ifisued  shall  be  de- 
clared and  taken  to  be  full  stock,  and  not  lia- 
ble to  any  further  calls,  neither  shall  the  hold- 
ers thereof  be  liable  to  an^  further  payments 
under  the  provisiona  of  sections  3981  and  3988, 
but  in  all  statements  and  reports  of  the  com- 
pany this  stock  shall  not  be  stated  or  reported 
as  t>eing  issued  for  cash  paid  into  the  company, 
but  shall  be  reported  in  this  respect  according 
to  the  facts."    Section  3989. 

Section  3981,  referred  to,  provides  that  the 
directors  may  call  on  and  demand  from  the 
stockholders  the  sums  subscribed  for  stodc 
from  time  to  time.  Section  3990  requires  the 
president  and  a  majority  of  the  directors, 
within  30  days  after  the  payment  of  the  last 
installment  of  the  capital  stock,  to  make  a 
certificate,,  stating  the  amount  of  the  capi- 
tal so  paid  In,  and  to  record  the  same  in  the 
office  of  the  register  of  deeds  of  the  county 
wherein  the  business  of  the  company  is  car- 
ried on. 

[1]  Plaintiff  contends  that,  as  the  answer 
alleges  only  that  the  property  received  bytbe 
company  In  exchange  for  the  whole  auxnmt 
of  Its  capital  stock  was  In  good  faith  esti- 
mated by  the  directors  to  be  equal  to  the  par 
value  of  the  stock,  but  falls  to  allege  that  it 
was  of  that  value,  this  constitutes  no  defease 
to  the  action,  and  that  If  the  property  was 
overvalued  in  fact,  the  stockholder  is  liable 
to  tlie  estaxt  of  the  difference  between  its 
actoal  value  and  the  par  value  of  the  stock 
received  therefor.  That  is,  he  contends  for 
what  Is  called  the  "true-value"  rule;  wliiie 
defoidants  insist  that  the  rule  called  the 
"good-faith"  rule  Is  the  one  coutemplated  by 
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our  Btatate.   Each  of  these  rules  la  supported  | 
by  respectable  authority,  and  to  attempt  to 
review  the  cases  would  unnecessarily  extend 
our  (q)lnlon  and  would  be  of  little  value,  as 
they  are  easily  accessible  to  the  profession. 
R.  B.  Herron  Co.  t.  Shaw,  160  Cel.  668,  183 
Pac:  488,  Ana.  Cas.  1916A,  1269;  R.  G.  L.  | 
342 :  Van  Cleve  t.  Berkey,  143  Mo.  109,  44 
S.  W.  743,  42  U  R.  A.  603;  State  Trust  Co. 
T,  Turner,  111  Iowa,  664,  82  N.  W.  1029,  63 
L.  R.  A.  136,  and  cases  cited  In  the  opinion. 
The  gueati<»  we  think  must  be  determined 
by  our  statute,  which  expressly  authorizes 
the  issuance  of  stock  In  payment  for  prop- 
erty to  its  value.   That  value  must  necessa- 
rily be  fixed  by  the  parties  at  the  time  of  the 
transaction,  It  being  the  reasonable  value  of 
the  property  at  that  time  which  must  con- 
trol, and  not  what  it  may  prove  to  be  worth 
at  some  future  time.   And  If  in  their  judg- 
ment, in  the  exercise  of  good  faith  and  rea- 
sonable "business  sense"  (as  said  In  some  of 
the  cases),  the  value  of  the  property  is  equal 
to  the  par  value  of  the  stock  for  which  it 
is  exchanged,  then  by  the  terms  of  the  stat- 
ute  It  shall  be  declared  and  taken  to  be  full- 
paid  stock,  and  not  liable  to  any  further 
calls,  nor  shall  the  bolder  be  liable  to  fur- 
ther payment  either  to  the  company  or  to 
creditors  of  the  company.    On  the.  other 
■hand,  if,  as  alleged  in  the  petition,  the  trans- 
action was  put  through  for  the  purpose  of 
defeating  any  claim  of  future  creditors  of 
the  company  against  stockholders,  and  that 
the  permit  was  in  fact  valueless,  or  was 
overvalued  for  such  fraudulent  purpose,  the 
stockholder  would  be  liable  unless  relieved 
from  liability  on  other  grounds.    In  this 
case  by  their  answer  defendants  deny  that 
said  stock  w&a  Issued  for  said  permit  with 
the  Intent  to  injure  or  defraud  any  person, 
or  to  defeat  the  claim  of  any  creditor  of  the 
company,  present  or  future,  deny  that  the 
permit  Is  of  no  value,  but,  without  a  specific 
allegation  that  it  was  of  the  par  value  of 
the  stock,  allege  that  the  board  of  directors 
In  good  taltli  valued  it  at  that  amount. 
Whether  the  transaction  was  had  for  a 
fraudulent  purpose,  or  whether  the  board 
acted  in  good  faith  In  an  honest  belief  and 
in  tlie  exercise  of  reasonable  business  Judg- 
ment in  so  estimating  the  value  of  the  per- 
mit; or  what  its  value  In  tact  was,  are  qne^ 


I  tions  of  fact  which  cannot  be  determined  on 
the  demurrer. 

[2]  It  is  also  alleged  in  the  answer  that 
plaintiff's  assignor  had,  at  the  time  the  in- 
debtedness was  contracted,  foil  knowledge  of 
the  fact  that  the  whole  of  the  capital  stock 
of  the  company  had  been  Issued  as  full-paid 
stock  in  consideration  of  the  assignment  to 
it  of  said  permit,  and  that  the  certlflcate  re- 
quired by  section  3990  had  been  made  and 
filed.  The  great  weight  of  authority  ap- 
pears to  us  to  be  that  one  dealing  with  a  cor- 
poration with  knowledge  that  stock  has  been 
Issued  as  full-paid  in  exchange  for  property 
at  an  amount  above  its  actual  value  caiinot 
hold  such  stockholder  for  the  difference  be- 
tween the  actual  value  of  the  property  and 
the  par  value  of  the  stock,  in  the  absence  of 
fraud.  Colt  v.  Gold  Amalgamating  Co.,  119 
U.  S.  343,  7  Sup.  Ct.  231,  30  U  Ed.  420 ;  Bank 
of  Ft  Madison  v.  Alden,  129  U.  S.  372,  9  Sup. 
Ct  332,  32  L.  Bd.  725;  State  Trust  Co.  v. 
Turner,  111  Iowa,  664,  82  N.  W.  1029,  53  L. 
R.  A.  136,  and  cases  therein  cited.  We  think 
that  rule  especially  applicable  under  our 
statute  which  directly  authorizes  stock  to  be 
issued  for  property  and  when  so  issued  shall 
be  declared  and  taken  to  be  full-paid  stock, 
and  not  subject  to  further  calls,  eta,  and  re- 
quiring it  to  l)e  Bo  stated  in  all  statements 
and  reports  by  the  company.  These  provi- 
sicms,  we  think,  were  Intended  to  give  notice 
to  those  dealing  with  the  corporation  of  the 
actual  assets  of  the  corporation  on  which 
they  could  rely,  and  that  the  holders  of 
stock  so  issued  are  not,  In  the  absence  of 
fraud,  individually  liable  tor  the  debts  of 
the  corporation  when  It  became  Instdvoit 
We  do  not  wlsAi  to  be  understood  as  bold- 
ing  that  overvaluation  of  prt^rty  so  receiv- 
ed for  stock  is  not  competent  evidence  tend- 
ing to  show  bad  faith  or  fraud,  and  vhea 
grossly  excessli'e  may  not  be  sufficient  to  es- 
tablish that  fact.  We  are  of  the  opinion 
that  the  answer  states  a  defense  to  the  ac- 
tion, and  that  the  demurrer  thereto  was 
properly  overruled. 

The  Judgment  of  the  district  court  ia  af- 
firmed. 
Affirmed. 

POTTER,  a  J.,  and  SCOTT,  concnr. 
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GBIFFIB      STATEL    (No.  808.) 

(Snpreme  Court  of  Wyominf.    June  29,  1915.) 

1.  Criuihal  Law  «=3l069  —  Appeai,  —  Dia- 

UIBBAL. 

Where  a  pedtion  is  error  Id  a  criminal  case 
is  filed  but  no  summoss  in  error  has  been  is- 
sued, nor  praecipe  therefor  filed,  and  there  has 
been  no  waiver  thereof  \>j  the  prosecution,  and 
a  year  has  elapsed  since  the  final  judgment  and 
overruling  of  the  motion  for  a  new  trial,  the 
proceedings  in  error  will  be  dismissed  on  mo- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die-  f!  761,  30S8.  3180,  8137-3143; 
Dec.  Diff.  «=»I068.] 

2.  CRnfiNAi.  Law  «=>1069  —  ArraAL  —  Time 

FOB  PKOCEEDINOS. 

Comp.  Sl  1910,  S  6122,  allowlnff  one  in 
prison  the  period  of  one  year,  exclusive  of  the 
time  of  such  disability  for  brinciog  a  proceed- 
ing in  error  to  reverse  a  judcment,  does  not 
apply  to  criminal  cases. 

[Ed.  Note.— For  other  cases,  see  Criminal 
haw.  Cent  Dig.  »  754,  SOSOlSO,  8137-8143; 
Dec.  Dig.  «=s>1069.] 

S. 'CaiuiNAi.  Law  «s3>1089— Appeal— Tius 

roB  Proceed  iNQS. 

Comp.  St.  1910,  i  8203,  providing  that  In 
all  criminal  caees,  after  final  judgment,  and 
within  one  year  after  the  rendition  thereof,  pro- 
ceedings to  vacate,  modify,  or  annul  such  judg- 
ment may  be  begun  petition  in  error,  in  the 
same  manner  as  provided  for  takuig  civil  cases 
to  the  Supreme  Court,  limits  the  time  for  pro- 
ceeding by  writ  of  error  to  one  year  without 
exception;  the  {iroviBO  tliat  proceedings  may  be 
begun  as  in  civil  cases,  referring  to  procedure 
only  and  not  to  time. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  764.  8088,  3130,  8187-3143; 
Dec.  Dig.  «s»106a] 

Error  to  District  Court,  Niobrara  County ; 
William  O.  Meutiter,  Judge. 

Clyde  E.  Grlffis  was  convicted  of  grand 
larceny,  and  be  brings  error.  Dismissed. 

Allen  G.  Fisher  and  Wm.  P.  Booney,  botb 
of  Chadron,  Neb.,  for  plaintiff  In  error.  D. 
A.  Preston,  Atty.  Gen.,  for  tbe  State. 

POTTER,  C.  J.  [1]  The  plaintiff  In  error, 
Clyde  B.  Grllfla,  was  convicted  in  the  dis- 
trict court,  sitting  within  Niobrara  county, 
of  tie  crime  of  grand  larceny,  and,  by  the 
judgment  of  said  court  on  January  29,  1914, 
was  sentenced  to  a  term  In  the  penitentiary, 
his  motion  for  new  trial  having  been  on  that 
day  overruled.  On  July  9,  1914,  a  petition 
in  error  was  filed  in  this  court  for  the  re- 
versal of  said  Judgment,  but  no  summons  In 
error  was  Issued,  nor  any  priedpe  therefor 


filed,  and  It  does  not  appear  that  the  lBsa< 
ance  and  service  of  summons  In  error  was 
waived  by  either  the  prosecnting  attorney  of 
tbe  county  or  the  attorney  generaL  On 
March  17, 1015,  tbe  Attorney  General  filed  a 
motion  to  dismiss  the  proceeding  In  error, 
alleging  as  reasons  therefor  that  no  sum- 
mons In  error  bad  been  served  npon  him, 
that  be  had  not  waived  such  service,  and 
that  more  than  one  year  had  elapsed  since 
the  entry  of  the  final  Judgment  and  the 
overruling  of  the  motion  for  a  new  trial. 
The  cause  has  been  heard  upon  that  motion, 
and  It  must  be  sustained,  unless  summons 
in  error  may  yet  be  Issued  and  served  so  as 
to  commence  tbe  proceeding  In  error  within 
the  time  limited  by  law.  Caldwell  v.  State. 
12  Wyo.  206,  74  Pac.  408;  Foree  v.  State, 
14  Wyo.  296,  83  Pac.  596. 

[2]  It  Is  contended,  in  (^position  to  tbe 
motion,  that  the  same  Is  premature,  for  the 
reason  that  the  plaintlfC  In  error  has  been 
confined  in  prison  since  the  sentence  was 
Imposed  upon  him,  bringing  falm  within  the 
exception  stated  in  section  5122,  Compiled 
Statutes  1910,  allowing  one  in  prison  tbe 
period  of  one  year,  exclusive  of  the  time  of 
such  disability,  for  bringing  a  proceeding  in 
error  to  reverse  a  Judgment  But  that  sec- 
tion is  found  in  the  Code  of  Civil  Procedural 
and  does  not  apply  to  criminal  cases. 

[3]  Section  6293  limits  tbe  time  for  pro- 
ceedings In  error  In  criminal  cases  as  fol- 
lows: 

"In  all  criminal  cases  after  final  Judgment  and 
within  one  year  after  the  rendition  of  tbe  judg- 
ment, proceedings  to  vacate,  modify,  or  annul 
such  judgment  may  be  begun  in  the  Supreme 
Court  by  petition  in  error  in  the  same  manner 
as  is  provided  for  taking  civil  cases  to  tbe  Su- 
preme Court  under  the  laws  of  this  state." 

Thla  section  fixes  the  period  of  one  year» 
without  exception,  as  ttie  time  for  commenc- 
ing proceedings  in  error  in  criminal  case& 
The  provision  that  the  proceedings  In  error 
may  be  begun  by  petition  In  error  in  tbe 
same  manner  as  is  provided  for  taUug  dvil 
cases  to  the  Sapreme  Court  refers  only  to 
the  procedure;  not  to  tiie  limitation  on  the 
time  tor  commendng  proceedings  in  error. 
BUckbum  V.  State,  22  Obto  St  681 ;  MlUer 
V.  State,  78  Ohio  St  1B&.  76  N.  B.  828;  Nickel 
V.  State,  6  Ohio  Clr.  Ct  B.  60L  The  motion 
will  be  sustained,  and  the  proceeding  in  er- 
ror dismissed. 

Dismissed. 

BEARD  and  SCOTT,  JJ.,  concur. 
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OICLAHOMA.  OITT  BT.  OO.  T.  GOLD.  (No. 
40S»0 

(SuprttM  Goart  of  Oklfthoma.   lUy  28,  1B16.) 

(BvUalM  H  ik»  Court.) 

1.  Btbebt    Bailboads    4=»85— Stbxrs— 

Duties. 

The  rights  of  a  ptrson  driving  along  a 
pnblic  itreet  and  a  street  railway  .companj 
operating  cars  tliereon  are  equal  and  correla- 
tive, one  is  bound  to  tbe  same  degree  of  care  as 
the  other.  It  is  the  dutr  of  each  acting  in  his 
own  place  and  under  tiie  circumstances  sni^ 
loonduiff  Um  to  exercise  that  degree  of  care 
to  avoid  accident  that  an  ordinarily  prudent 
man  would  exercise  under  like  cooditiuns. 

[Kd.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  H  198.  195;  Dec.  Dig. 
85.] 

2.  Stbeet  Railboads  «=>81— Dutt  or  Mo- 

VOBUAN— StBBBT  CbOSSINQ. 

It  is  the  duty  of  a  motorman  In  charge  of 
a  car,  when  approachlDg  a  street  crossing,  to 
keep  watch  and  see  whether  or  not  people  on 
the  street  ahead  of  blm  are  in  danger,  or  in 
difficulty,  such  as  mu[bt  throw  them  in  con- 
tact with  the  car  he  is  running,  and,  if  so,  to 
endeavor  to  get  his  car  under  such  control  as 
would  enable  him  to  av(^  causing  Injury  to 
nch  people,  and  to  not  take  hasatdoos  chances 
of  people  getting  out  of  the  war,  and  to  exer- 
cise reasonable  care  to  avoid  accidents. 

[Ed,  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S8  172-177;  Dec.  Dig.  «=> 
81>} 

Commlssloiien'  Opinion,  Division  No.  2. 
Error  from  Dtstrict  Court,  Oklahoma  Goon- 
ty ;  W.  B.  TaylOT,  Judge. 

Acticm  by  John  0.  Cole  against  the  Okla- 
horaa  Clt7  BaUway  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

John  W.  Shartel  and  Burke  Sbartel,  both 
of  Oklahoma  Olty,  for  plaintiff  In  error. 
Edward  R.  Hastings  and  John  Bmbry,  both 
of  Oklahoma  City,  for  defendant  In  error. 

GAIjBRAITH,  C.  Main  street,  one  of  the 
principal  thoroughfares  of  Oklahoma  City, 
runs  east  and  west,  and  is  practically  level, 
and  crosses  Hudson  avenue,  which  runs 
north  and  south,  at  right  angles.  The  plain- 
tlfr  in  error  maintains  a  double  track  of 
rails  most  of  the  length  and  near  the  center 
of  Main  street.  About  1  o'clock  In  the  after- 
noon of  July  26,  1907,  John  C.  Cole,  a  farmer, 
came  to  the  city  with  a  wagon  load  of  baled 
hay.  Hfa  wagon  was  drawn  by  two  mules, 
and  he  was  sitting  on  top  of  the  hay  driving 
north  on  Hudson  avenue,  when  at  the  Inter- 
section of  Main  street,  while  crossing  the 
tracks  of  the  plaintUT  in  error,  one  of  Its 
cars  collided  with  his  wagon,  striking  the 
hind  wheel  thereof,  wrecking  the  wagon,  and 
injuring  the  mules  and  harness  and  hay,  and 
throwing  the  plaintiff  to  tbe  pavement  with 
great  force,  and  thereby  causing  him  serious 
and  permanent  bodily  injuries.  Tills  action 
was  instituted  to  recover  damages  sustained 
by  tbe  accident,  which  it  was  alleged  was 
dne  to  the  negligence  of  the  railway  com- 
pany.   The  defendant  pleaded  a  general  de- 


nial and  contribntory  negligence.  There  was 
a  trial  to  the  court  and  a  jury,  and  a  verdict 
for  the-  plaintiff.  A  motion  for  new  trial 
was  filed  and  overruled,  exceptions  saved, 
and  judgment  entered  on  the  verdict,  and  an 
appeal  perfected  to  this  court 

The  errors  assigned  and  relied  upon  for  a 
reversal  of  the  Judgment  are  based  upon  the 
Instruetioos  given  by  the  court  to  the  Jury, 
and  others  requested  by  the  plaintiff  in  error 
and  refused.  Tbe  contention  of  the  parties 
to  the  actlcHi  as  to  the  cause  of  the  accident, 
and  who  was  at  fault,  will  appear  from  ex- 
cerpts of  the  testimony  herein  set  out 

The  plaintlfTs  version  of  the  accident,  as 
given  by  him,  is  as  follows: 

"Q.  When  you  came  on  Hudson  street,  you 
drove  north,  as  I  understand  yon?  A.  Yes, 
sir;  when  I  came  to  Hudson  street  I  went 
north.  Q.  As  you  approached  Main  street, 
what  occurred  there?  Just  tell  as  yon  ap- 
proached what  you  done,  and  what  tiappened. 
A.  As  1  approached  Main  street,  there  was  an 
automobile  cooiing  down  from  toe  east,  going, 
it  seemed  to  be,  west,  but  it  was  crawling 
■lowly  alODb  moving  elcm^  and  the  mules  look- 
ed at  it  and  shied  as  I  drove  up.  Q.^here 
was  that  automobile?  A.  Hat  was  on  Hudson 
and  Main.  Q.  Which  side  of  Hudson?  A.  It 
was  on  the  north  aide  of  the  street,  next  to 
Mr.  Rice's  barn.  Q.  Where  were  you  when 
the  mules,  you  say,  saw  It?  A.  I  drove  the 
mules  up  on  the  street  car  line,  and  Just  as 
the  front  wheels  got  over  the  first  track  they 
stopped,  and  when  they  stopped  they  shied,  and 
they  went  to  seesawing,  looking  at  it  and  trying 
to  back  back,  and  they  could  not  do  it,  and  I 
whipped  and  slapped  them  and  done  my  best  to 
get  them  along.  I  looked  and  seed  the  street 
car  coming  and  I —  Q.  How  far  was  that 
street  car  off  when  you  first  saw  it?  A.  When 
I  first  noticed  it,  it  was  a  block  and  half,  1 
suppose.  Q.  Which  way?  A.  West.  Q.  Did 
you  see  it  before  you  drove  on  the  track?  A. 
No,  sir;  I  did  not  see  it  before  I  drove  onto 
the  track.  I  never  looked  for  it  until  I  found 
out  I  could  not  get  the  mules  alfmg,  and  when 
I  found  out  that  I  was  stuck  there,  the  front 
wheels  blocked,  and  they  could  not  go  back, 
nor  they  would  not  go,  and  the  car  was  ap- 
proaching me  so  fast,  I  looked  and  it  was  com- 
ing—  I'  Icnew  the  motormao,  and  I  signaled 
him  with  my  hand  just  that  way  (indicating), 
and  hollered  and  called  blm  by  bis  name,  'Ed» 
hold  up,'  and  that  is  the  last  word  I  gave." 

This  testimony  Is  corroborated  by  various 
witnesses  called  for  the  plaintiff. 

The  railway  company's  tlieory  of  the  accl- 
dmt  is  given  by  the  testimony  of  the  motor- 
man  In  charge  of  the  car  striking  the  wagon, 
as  follows: 

**Q.  Now,  where  were  you  when  you  first 
observed  Mr.  Cole — how  close  to  the  street? 
A.  I  was  about  300  feet  I  should  say.  Q. 
Where  was  he  then?     A.  He  was  just  ap- 

Eroaching,  just  came  up  from  behind  the  build- 
ig  line  on  Hudson  street  driving  north.  Q. 
When  you  saw  him  coming  out  from  there, 
what,  if  anything,  did  vou  do?  A.  Rang  my 
gong.  Q.  Then  what.  If  anything:,  did  he  do? 
A.  He  saw  the  car  approaching,  and  started  to 
stop  bis  team,  and  did  stop  them  at  tlie  south 
side  of  tbe  track.  Q.  How  far  were  you  from 
him  at  the  time  he  stopped?  A.  Well,  I  was 
100  feet  or  more,  possibly  a  little  more.  Q. 
Then,  when  he  stopped,  what  had  you  done  in 
the  meantime,  If  anything,  with  reference  to 
checking  the  speed  of  your  car?    A.  I  had 
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slowed  dowD.  Q.  How  much?  A.  Well,  I  was 
not  runnity:  more  than  ten  milea  an  hour  at 
that  time.  Q.  What  did  you  do,  if  anything, 
when  he  stopped?  A.  I  continued  slow,  having 
the  car  getting  down  slower,  until  he  backed 
up  in  the  clear,  then  I  released  my  brakes  to 
go  on.  Q.  How  nearly  were  you  stopped  at 
that  time?  A.  Well,  I  should  say  about  like 
a  man  would  walk,  three  or  four  miles  an  hour. 
Q.  Practically  stopped?  A.  Ypb,  sir.  Q.  Then 
when  he  backed  his  mules  up  in  the  clear,  what 
did  you  do?  A.  I  proceeded  to  speed  up,  go 
ahead.  Q.  What  did  he  do?  A.  He  started  up 
again,  then,  directly  after  I  did,  started  to  go 
across.  Q.  When  he  started  up  again,  what 
did  you  do?  A.  Well,  I  applied  my  brakes- 
cut  off  the  current  and  applied  my  brakes.  I 
seen  I  was  going  to  hit  tJie  wagon,  and  I  re- 
leased the  brakes  and  reversed  the  car.  Q. 
What  do  you  mean  by  that — reversing  the  car? 
A.  Pulling  the  reverse  lever  and  running  the 
car  in  another  direction.  Q.  Why  did  you  do 
that?  A.  Because  I  could  see  I  could  not  stop 
with  the  brakes,  and  thought  X  could  stop  with 
the  other,  perhaps," 

This  testimony  is  corroborated  by  tbe  evi- 
dence of  other  witnesses  called  by  the  plain- 
tiff in  error. 

The  issues  of  fact  as  to  whose  negligence 
was  the  proximate  .cause  of  tbe  accident  were 
questions  for  the  Jury.  If  the  court.  In  its  in- 
structions, fairly  stated  the  law  arising  upon 
these  Issues,  then  there  is  no  prejudicial  er- 
ror in  the  record,  and  the  Judgment  appealed 
from  should  be  affirmed. 

[1  ]  The  court,  after  stating  the  Issues  aris- 
ing upon  the  pleadings,  in  No.  4,  properly  in- 
structed the  Jury  as  to  the  burden  of  proof, 
and  in  No.  5  defined  "negligence"  and  also 
"ordinary  care,"  and  In  Instruction  No.  6  the 
respective  rights  of  the  parties  to  the  use 
of  the  street  are  explained.  This  instruction 
Is  as  follows: 

"You  are  instructed  that  the  plaintiff  and 
defendant  both  had  a  right  to  use  the  streets  of 
the  city.  Therefore  at  the  time  of  the  acci- 
dent they  were  in  the  exercise  of  equal  rights. 
It  was  likewise  the  duty  of  both  to  exercise 
reasonable  care  to  avoid  collision,  but  it  was 
not  the  duty  of  the  defendant  to  exercise  a 
higher  degree  of  care  than  the  plaintiff,  nor 
was  it  the  duty  of  the  plaintiff  to  use  a  higher 
degree  of  care  than  the  defendant.  It  was  the 
duty  of  each,  acting  in  his  own  place  and  un- 
der the  circumstances  surrounding  him,  to  ex- 
ercise that  degree  of  care  to  avoid  the  accident 
which  a  reasonably  prudent  person  would  have 
exercisra  under  the  circumstances." 

[2]  In  No,  7  the  court  told  the  Jury  tliat 
the  railway  track  itself  was  a  warning  of 
danger,  and  that  it  was  the  duty  of  all  per- 
sons approaching  tbe  same  to  look  and  listen 
for  approaching  cars,  and  to  use  reasonable 
care  to  avoid  injury  from  the  cars;  and  In 
No.  8  the  duty  of  tbe  motorman  in  charge  of 
the  car  Is  set  out  TblB  Instruction  reads  as 
follows: 

"It  is  the  duty  of  a  motorman  in  charge  of 
a  car,  when  approaching  a  street  crossing,  to 
keep  watch  and  see  whether  or  not  people  on 
the  street  ahead  of  him  are  in  danger,  or  in 
difficulty,  such  as  might  throw  them  in  contact 
with  the  car  he  is  running,  and,  if  so,  to  en- 
deavor to  get  his  car  under  such  control  as 
would  enable  him  to  avoid  causing  injury  to 
such  people,  and  to  not  take  hazardous  chances 
of  people  getting  out  of  the  way,  and  to  ex- 
erdae  reasonable  care  to  avoid  the  accident." 


In  No.  9  the  court  Instructed  tbe  Jury  as 
to  the  "last  clear  chance  doctrine"  and  in 
No.  10  the  Jury  were  told  that  before  they 
could  find  for  tbe  plaintiff  they  must  And 
from  a  preponderance  of  the  evidence  that 
the  plaintiff  at  the  time  of  the  collision  was 
exercising  that  degree  of  care  an  ordinarily 
prudent  man  would  exercise  under  similar 
circumstances,  and  In  No.  11  the  Jury  were 
given  the  proper  rules  for  measuring  the 
damages  for  the  piaintlfTs  injuries  in  case 
they  should  find  for  him^  In  No.  iSt  tbe  Jury 
were  advised  that  they  were  tbe  exclusive 
Judges  of  tbe  facts,  but  informed  that  they 
must  take  the  law  as  contained  in  the  in- 
structions from  the  court  In  No.  13  they 
were  specially  told  that  they  should  not  sin- 
gle out  any  particular  paragraph  or  para- 
graphs of  the  instructions  and  base  their  de- 
liberations and  verdict  upon  it,  but  must  take 
the  instructions  altogether  and  consider  them 
as  a  whole;  and  in  No.  14  they  were  in- 
structed as  to  electing  a  foreman  and  told 
that  their  verdict  must  be  unanimous. 

These  instructions,  it  seems,  embody  a  fair 
statement  of  tbe  law  arising  upon  the  issues 
made  by  the  pleading  and  the  testimony  in 
the  cause,  and  are  supported  by  the  following 
decisions  of  our  court:  Oklahoma  City  Ry. 
Co.  V.  Barkett,  SO  Okl.  28,  118  Pat  350; 
Stephens  et  al.  v.  Oklahoma  City  By.  Co.,  28 
Okl.  340,  114  Pac.  611,  33  L.  R.  A.  (N.  S.) 
1007;  A.,  T.  &  S.  F.  R.  Co.  v.  Baker,  21  OkL 
51,  95  Pac.  433, 18  L.  R.  A.  (N.  S.)  825 ;  Clark 
V.  St.  L.  &  S.  P.  R.  Co.,  24  Okl.  7W,  108  Pac; 
361.  In  at  least  two  of  the  requested  In- 
structions correct  rules  of  law  arising  upon 
the  issues  of  the  case  were  set  out,  but  it 
seems  to  us  that  these  rules  were  unduly 
shaded  in  favor  of  tbe  railway  company,  and 
inasmuch  as  these  rules  were  embraced  In 
and  fairly  stated  by  the  court  in  the  instruc- 
tions given,  it  was  not  error  to  deny  the  re- 
guested  instructions.  Finch  v.  Brown,  27 
Okl.  217,  111  Pac.  391;  Ellet-Eendall  Shoe 
Go.  V.  Boss,  28  Okl.  697,  115  Pac.  892;  Pip- 
neer  T.  &  T.  Co.  v.  Davis,  28  Okl.  783,  116 
Pac.  432;  Standlfer  t.  Sullivan,  30  Okl.  365. 
120  Pac.  624. 

Exception  was  saved  and  Is  urged  to  ia- 
struction  No.  9  In  the  court's  charge  to  the 
Jury.  There  Is  serious  question  in  our  minds 
whether  or  not  the  last  clear  clmnce  doctrine 
was  in  this  case,  for  the  reason  that  it  was 
not  pleaded,  and  arose,  if  at  all,  under  tbe 
evidence.  However,  tbe  plaintiff  In  error 
was  not  prejudiced  by  this  instruction,  since, 
if  the  question  was  not  in  the  case,  it  was 
given,  by  this  instruction,  the  advantage  of 
the  presumption  tliat  tbe  defendant  In  error 
waa  negligent,  when  his  testimony  does  not 
show  n^llgence  on  his  part.  He  was  quletly 
drivlng  along  a  public  street,  where  he  bad  a 
right  to  be,  when  bis  mules  became  friglit- 
ened  at  the  automobile  and  stopped  on  the 
railway  tracks,  and  he  saw  he  could  not  go 
forward  or  backward.  He  looked  for  the  car, 
and  saw  it  a  block  and  a  Italf  away.  One 
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driving  a  wagon  along  a  modi-traTeied  street 
of  a  city,  se^ng  a  car  coming  a  block  away, 
Is  not  required  to  stop  and  wait  until  the  car 
passes.  He  may  rightfully  proceed  and  ex- 
pect to  dear  the  track  before  the  car  ar- 
rives. This  Instnictlon  assumes  that  the  de- 
fendant in  error  was  negligent  In  not  look- 
ing for  the  car  and  waiting  until  it  had  pass- 
ed, while  hla  testimony  does  not  warrant  this 
presumption,  and  for  that  reason  the  plain- 
tiff In  error  was  not  prejudiced  by  the  in- 
straction,  even  if  this  question  was  not  prop- 
erly In  the  case. 

The  cause  aeenis  to  have  been  fiiirly  tried„ 
and  the  verdict  and  judgment  suK>orted  by 
the  evidence.  We  therefore  recommend  that 
the  Judgment  be  affirmed. 

PEBGUBIAH.  Adopted  in  wholflL 


HILTON  et  ah  v.  BAILBT.    (No.  3738.)t 
(Suin«me  Conrt  of  Oklahoma.  April  13, 1915.) 

(SvUahiu  hy  ike  Court.) 

1.  Gaming  ^929— Repudiation  of  Tllbqal 
Contract— LiABn,iTY  or  S-iAKEnoLDEB. 

Where  persons  have  placed  money  as  a 
wager  Id  the  bands  of  a  stakeholder,  either  par- 
ty, prior  to  the  happening  of  the  event  upon 
which  the  wager  depends,  may  repudiate  the 
unlawful  contract,  demand  of  the.  stakeholder 
the  money  he  has  so  deposited,  and,  if  it  is  not 
returned  to  him,  maintain  an  action  therefor. 

Note.— l!^or  other  eases,  see  Gaming, 
Cent  Dig.  {  08;  Dec.  Dig.  «=»:i9.] 

2.  Pleading  «=>428— Intboddctiow  or  Evi- 
dence—Objection. 

An  objection  to  the  introduction  of  evi- 
dence under  the  pleading,  while  not  favored  by 
this  court,  has  tne  same  effect  as  a  demurrer 
to  the  pleading,  and  should  be  sustained  when 
it  is  clear  and  certain  that  the  pleading  assail- 
ed utterly  fails  to  state  a  cause  of  action,  in 
case  it  is  a  petition,  or  a  defense,  in  case  it 
ia  an  answer. 

[Kd.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  S|  1433-1430;   Dec  Dig.  ^es>42S.] 

Ck)DiinIs8ioner8'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Murray  County; 
Harry  W.  rieldlng.  Judge. 

Action  by  J.  E).  Bailey  against  Charles  N. 
Hilton,  wherein  Frank  Clark  intervened. 
Judgment  for  plaintiff,  and  defendant  and 
Intervener  bring  error.  Affirmed. 

CHarles  N.  Allen  and  Walter  S.  Latimer, 
both  of  Sulphur,  for  plaintiffs  In  error. 
George  M.  Nicholson,  of  Sulphur,  for  defend- 
ant In  error, 

BIU:WEB.  a  Defoidant  in  error,  J.  F. 
Bailey,  and  plaintiff  in  error,  Frank  Clark, 
made  a  wager  ot  {200  eaiA  on  a  horse  race 
to  be  run  some  time  thereafter;  each  de- 
positing his  money  in  the  hands  of  Charles 
N.  Hilton,  who  had  been  agreed  upon  as  a 
stalzeholder.  On  the  day  upon  which  the 
race  vaa  to  have  been  run,  Ball^  refused  to 
let  bis  horse  run,  repudiated  the  contract  of 


wager,  and  demanded  bis  money  back  from 
the  stakeholder,  who  refused  to  return  the 
same  to  him.  After  such  refusal  upon  the 
part  of  Bailey  to  let  his  horse  run.  Clack 
took  his  horse  around  the  track  alone,  claim- 
ed the  money,  and  Hilton,  the  stakehcdder, 
paid  the  same  over  to  him.  Bailey  sued  Hil- 
ton for  the  amount  so  deposited,  together 
with  interest  at  6  per  cent  Clark  came  into 
the  case  as  an  Intervener,  but  no  argument 
appears  to  be  made  here  In  his  behalf,  and, 
Indeed,  none  could  be  successfully  made. 
Hilton  filed  a  lengthy  answer,  which  it  Is 
unnecessary  to  discuss,  further  than  to  say 
that  it  admits  the  fads  as  above  stated  and 
seeks  to  show  that  Batley  had  no  standing 
in  court  because  of  the  illegality  of  the  wa- 
gering contract  between  the  parties.  At  the 
trial  in  the  county  court,  a/ter  the  jury  was 
impaneled,  counsel  for  Hilton  made  formal 
and  specific  admission  of  all  the  allegations 
contained  in  plaintiff's  petition  and  offered  to 
assume  the  burden  of  proof.  Tbls  admission 
of  counsel,  however,  merely  made  more  spe- 
cific that  which  is  to  be  gathered  from  a 
careful  reading  of  the  lengthy  answer. 

[1]  It  seems  to  be  the  well-settled  law  of 
this  and  many  other  Jurisdictions  that  where 
persons  have  placed  money  as  a  wager  in  the 
bauds  of  a  stakeholder,  either  party,  prior  to 
the  happening  of  the  event  upon  which  the 
wager  depends,  may  repudiate  the  contract, 
demand  of  the  stakeholder  the  money  he  has 
so  deposited,  and,  If  It  Is  not  returned  to  him, 
maintain  an  action  therefor.  -The  following 
cases  in  this  court  are  substantially  In  point: 
Dunn  V.  Drummond,  4  Okl.  461,  51  Pac  G56 ; 
Falkenberg  v.  Allen,  18  Okl.  210,  00  Pac.  416, 
10  L.  R.  A.  (N.  S.)  404.  See,  also,  the  follow- 
ing from  other  states:  Cleveland  v.  Wolff,  7 
Kan.  184 ;  Reynolds  v.  McKluney,  4  Kan.  04, 
SO  Am.  Dec.  602;  Deaver  v.  Bennett,  20  Neb. 
812,  46  N.  W.  161,  2a  Am.  St.  Rep.  415; 
Pabst  Brewing  Co.  v.  Uston,  80  Minn.  473, 
83  N.  W.  448,  81  Am.  SL  Rep.  275 ;  Perkins 
V.  Clemm,  23  Ark.  221;  Bernard  v.  Taylor, 
23  Or.  416,  31  Pac.  068,  18  L.  R.  A.  850,  37 
Am.  St.  Rep.  693.  And  this  is  In  no  sense 
the  mforcement  of  an  illegal  gambling  con- 
tract Until  the  happening  of  the  event,  the 
lll^al  contract  Is  still  executory,  and  either 
party  may  repudiate  It  and  cease  to  be  bound 
by  its  terms;  for,  It  Is  such  a  contract  that 
the  law  would  not  enforce. 

[2]  There  might  be  something  in  plaintiff 
in  error's  defense,  as  Interposed  in  the  court 
below  and  in  his  argument  here,  if  this  un- 
lawful contract  had  been  fully  execu'ted  and 
the  stakeholder,  who  Is  a  kind  of  agent  or 
trustee  for  the  parties,  had  delivered  over 
the  stake  before  bis  authority  to  do  so  had 
been  revoked  by  one  (O.  the  parties.  But  as 
it  is,  his  answer  constitutes  no  defense,  and 
the  trial  court  was  correct  in  sustaining  Uie 
objection  to  the  Introduction  of  evidence  un- 
der it  This  motion — an  objection  to  the  ln< 


^sFor  other  ossw  sea  i«n«  topic  and  KET-NUMBER  In  all  Key -Numbered  DlgeaU  and  Indexes 
t  Rehearint  denied  Jiuie  22,  1916. 


Digitized  by 


864  149  PACIPIO  REPORTER  (OkL 


troductlon  of  any  evidence  under  tbe  plead- 
ing— while  not  favored  by  this  conrt,  has  the 
same  effect  aa  a  demurrer  to  the  pleadings 
and  shonld  be  sustained,  where  It  is  abso- 
lutely clear  that  the  pleading  assailed  utter- 
ly falls  to  state  a  cause  of  action,  In  case  It 
fs  a  petltlODt  or  a  defense,  in  case  It  is  an 
answer. 

We  find  no  error  in  the  ruling  of  the  trial 
conrt,  and  therefore  recommend  that  ttie- 
Judgment  appealed  from  be  affirmed. 


PDB  CURIAM.   Adopted  in  wbola, 


GCMMINGBv.  STATE  ex  rel.  WALLOWEB-t 
(No.  7181.) 

(Supreme  C!onrt  ol  Oklahoma.    May  IS,  1015.) 

(BifUahut  by  the  Court.) 

1.  OOBFOUTZORS  ^^alTO— "STOCKnoLDia"— 

Adoption  or  Bt-Laws. 

By  sectioii  1227,  Rev.  Laws  1910,  the  per- 
sons signing  articles  of  incorporation,  and  taeir 
associates  futd  succeasora.  shall  be  a  body  politic 
and  corporate  by  the  name  and  for  the  purpoises 
stated  in  said  articles.  Tlie  subscribers  thereto 
are  therefore  "stockholders,"  and  the  fact  that 
they  have  not  paid  for  tiie  stock  sutwcrlbed,  or 
that  stock  certificates  have  not  Issued  to  them, 
does  not  affect  their  right  to  adopt  by-iaws. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §{  624-«32;  Dec  Dig.  «=>170. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Stockholder,] 

2.  CosPORATioNB  9=:>54~-BT-Laws— BOOE  OT 
Bt-Lawb. 

By-laws  typewritten  on  a  sheet  of  paper 
and  pasted  in  a  book  kept  in  tbe  office  of  the 
corporation,  though  the  book  be  not  designated 
as  provided  by  statute,  is  a  sufficient  compliance 
witb  section  1248,  Rev.  La^g  1910,  providing 
that  "all  by-laws  adopted  must  be  certified  by  a 
majority  of  the  directors  and  secretary  of  tbe 
corporation,  and  copied  In  a  legible  band  in 
some  book  sept  in  tbe  office  of  the  corporation, 
to  be  known  as  'the  book  of  by-laws,'  and  that 
no  by-laws  stiall  take  effect  until  so  copied." 

[Ed.  Note.— For  other  enses,  see  Corporations, 
Cent.  Dig.  n  151.  16&-1S6;  Dec  Dig.  «»54.] 

S.  CORPOEA-noNB    4=^  — BT-IiAWB  — Tm- 

WRinxN  Rkcord. 

The  statute  last  mentioned  should  be  con- 
strued in  connection  with  section  2947  of  the 
Revised  Laws  of  1910,  providii^  that  writing 
(with  tbe  exception  named  therein)  "may  be 
made  in  any  manner":  thus  auUiorizing  a  writ< 
ing  such  as  that  involved  to  be  typewntten,  as 
well  aa  traced  by  hand  with  pen  or  pencit 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ||  161,  153-1S6;  Dec.  Dig.  ^54.] 

1.  Corporations  ®=»54 — Stoceholdeb8--Ceb- 
TiFj  CATION— Necessity. 

While  section  1248  requires  that  all  by- 
laws be  certified  "by  a  majority  of  the  directors 
and  secretary  of  the  corporation,"  and  copied 
in  the  manner  set  out  in  the  second  paragraph, 
it  does  not  undertake  to  make  the  by-laws  inef- 
fective, unless  so  certified;  and  such  certifica- 
tion is  not  required,  in  an  action  between  direc- 
tors of  tbe  company  charged  with  knowledge  of 
the  by-laws  and  their  contents. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  fl  161,  153-156;  Dec.  Dig.  0s>M.] 


5.  CoRPOEATiowB  ^54— "Bt-Law"  —  PUB- 

POSE. 

The  function  of  a  "by-law"  ia  to  prescribe 
the  rights  and  duties  of  the  members  with  ref- 
erence to  tbe  internal  government  of  tbe  cor- 
poration, the  management  of  its  affairs,  and 
the  rights  and  dntiea  e»istlng  between  the  mem- 
bers inter  se. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.  H  151, 153-156iDec  Dig.  «»54. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seriea,  By-Law.] 

6.  Corporations  <3=9l94— Directobs  — Act- 
INO  BT  Attorney— Call  of  Meeting. 

A  director  of  a  private  corporation  may  em- 
power an  agent  or  attorney  for  him  and  in  bis 
name  to  make  and  serve  a  demand  for  a  special 
meeting  of  a  board  of  directors. 

[Ed.  Note.— For  other  cases,  see  Corporadons, 
Cent  Dig.  H  734r-743;  Dec.  Dig.  «=»194.T 

7.  Manpawtb  4=»127— SnBjzciB  of  Belikp— 
Acts  of  Cobporatb  Officees— Call  of  Di- 
bectors'  Meetino. 

Mandamus  will  lie  to  compel  the  president 
of  a  coiporatioa  to  call  a  special  meeting  of  the 
board  of  directors,  thwe  being  a  valid  by-law  re- 
quiring the  issuance  of  tbe  call,  and  where  Ae 
necessary  demand  therefor  has  first  been  made. 

[Ed.  Note.— For  other  cases,  see  Mandamus^ 
Cent  Dig.  |  262;  Dec.  Dig.  «=»127.) 

8.  MANDAictJs  €=:>15  —  Call  of  Directobs' 
Meeting — ^Defenses. 

Tbe  right  of  the  board  of  directors  to  dis- 
charge plaintiff  in  error  as  manager  of  the  cor^ 
poration  cannot  be  considered  a  defense  to  an 
action  for  mandamus  to  compel  tbe  calling  of  a 
directors'  meeting,  though  called  for  tbe  pur* 
pose  of  considering  his  removal. 

[Ed.  Note.— For  other  cases,  see  Mandamna. 
Cent  Dig.  SI  47,  49;  Dec  Dig.  «=»15.1 

Error  from  Diatrlct  Court,  Oklahoma 
County;  Edward  Dewea  Oldfleld,  Judge. 

Suit  for  mandamus  by  tbe  State,  on  rela- 
tion of  E.  Z.  Wallower,  against  E.  D.  Cum- 
mdngs,  as  president  of  Uje  Sklrvin  Operating 
Company,  to  compel  respondent!  to  call  a 
meeting  of  the  board  of  directors  of  the  cor- 
poration. From  a  Judgment  directing  tbe  Is- 
suance of  a  peremptory  wii^  lespondmt 
brings  error.  Affirmed. 

Ghoate  ft  Oboate  and  W.  K.  SuTder,  all 
of  OklahtuDft  Oity,  for  plaintiff  in  error.  Mc- 
Adams  &  HaskeU,  ot  OUahoma  Cttj,  for  de> 
fendant  In  wnir. 


SHARP,  J.  The  board  of  directors  of  the 
Skirvin  Operating  Company,  an  Oklahoma 
corporation,  was,  on  the  date  of  the  institu- 
tion of  the  present  action,  composed  of  R  D. 
Gummings,  E.  Z.  Wallower,  and  W.  B.  Sklr- 
vin. E.  D.  Cummings  was  presidoit  and 
treasurer,  E.  Z.  Wallower  vice  president; 
and  W.  B.  Skirrtn  secretary,  of  said  compa- 
ny. On  January  7,  1915,  there  was  served 
on  said  E.  D.  Cummings,  as  president  of  said 
Sklrrtn  Operating  Company,  a  written  notice 
signed  by  B.  Z.  Wallower,  acting  throng  his 
duly  authorized  agents  and  attorneys,  Mo 
Adams  &  Haskell,  demanding  that,  as  presi- 
dent of  said  corporation,  said  Cummlnga 
forthwiUi  call  a  epedal  meeting  of  tlie  board 


^s»Per  other  cuM  see  same  tcplc  and  KEY -NUMBER  In  all  Key-Numbered  DlgesU  and  ladem 
tRehearlns  denied  June  15,  lUS. 
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of  diracton,  to  ooDrene  at  the  office  of  the 
corporation  at  Oklahoma  City  at  the  eailiest 
poBsible  date,  allowing  only  the  time  neces- 
sary to  give  to  each  director  three  days'  no- 
tice of  the  tlm^  place,  and  purpose  of  sucb 
meeting,  by  letter  addressed  to  his  last-known 
post  office  address,  as  prescribed  by  the  al- 
leged by-laws  of  the  corporation.  The  pur- 
pose for  which  the  meetlzig  was  desired,  it 
Waa  said,  was: 

"To  consider  the  question  of  removal  and  dis' 
charge  of  the  present  manager  ot  the  corpora- 
tion, and  to  remove  and  discbarge  said  manager, 
and  elect  a  new  manager  If,  in  the  jodgment  of 
the  board  of  directors,  such  action  be  to  the  best 
interest  of  the  corporation.  Also  to  consider 
tbe  business  and  aSairs  of  the  company  general- 
ly, and  to  take  such' action  concerning  the  same 
as  may  be  deemed  advisable  by  the  board." 

Cummlngs  refused  to  call  the  meeting,  and 
thereupon  action  was  filed  In  the  district 
court  and  an  alternative  writ  of  mandamus 
Issued.  The  case  coming  on  to  be  heard,  the 
relator  introduced  his  evidence  and  rested, 
wherenpon  the  respondent  demurred  to  the 
evidence,  wbich  demurrer  being  overruled, 
he  then  moved  the  court  for  judgment  In  his 
favM  on  the  plalntltCs  evidence,  which  mo- 
tion was  likewise  overruled,  and  an  order 
made  and  entered  directing  that  a  peremp- 
tory writ  of  mandamus  Issue,  as  prayed  for 
by  the  relator,  commanding  the  respondent 
E.  D.  Cummings,  as  president  of  the  Sklrvin 
Operating  Company,  to  call  a  meeting  of  the 
board  of  directors  of  said  corporation,  to 
convene  at  the  office  of  said  corporation  at 
Oklahoma  City,  OkL,  wltliin  a  time  named. 
From  the  judgment  the  respondent  has  pros- 
ecuted an  apx>eal  to  this  court. 

Belator's  right  to  the  writ  is  rested  prin- 
cipally upon  an  alleged  by-law  of  the  corpo- 
ration, providing  that  tbe  president  shall 
call  such  special  meetings  of  the  board  of 
directors  at  any  time  upon  the  written  de- 
mand of  any  one  director;  the  purpose  and 
object  of  the  meeting  being  stated.  On  the 
part  of  the  respondent,  it  is  vigorously  as- 
serted that  no  such  by-law  was  ever  legally 
adopted  by  the  stockholders  of  the  corpora- 
tion; that,  snch  being  the  case,  the  calling  of 
a  ca>ecial  meeting  ot  tbe  board  of  directors 
by  the  president  was  discretionary  on  his 
part,  and  could  not  be  controlled  by  tbe  writ 
of  mandamus. 

Section  1246,  Rev.  Laws  1910,  provides 
that  every  corporation  formed  under  chaj)- 
ter  16  of  tbe  statutes  must,  within  one  month 
after  filing  articles  of  Incorporation,  adopt 
a  code  of  by-laws  for  Its  government,  not  In- 
consistent with  tbe  laws  of  the  United  States 
or  of  this  state,  and  further  prides  that: 
"^e  assent  of  stockholders  representing  a 
majori^  of  all  the  subscribed  capital  stock 
•  •  *  is  necessary  to  adopt  bj-lawB,  if  they 
are  adopted  at  a  meeting  called  for  that  pur- 
pose; and  in  the  event  of  such  meeting  beiug 
caJled,  two  weeks'  notice  of  the  same,  by  ad- 
vertisement in  some  newspaper  published  in  the 
county  in  which  the  principal  place  of  business 
of  tbe  corporation  ia  located,  •  *  •  must  be 
riven.  *  *  *  The  written  assent  of  the  bold- 
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ere  of  two-thirds  of  the  stock  *  *  .  *  shall  be 
effectual  to  adopt  a  code  of  by-laws  without  a 
meeting  for  that  purpose." 

At  the  trial  there  was.  introduced,  over  the 
objection  of  the  respondent,  certain  pur[)ort- 
ed  records  of  the  company,  which  were  kept 
in  a  book  called  "Secretary's  Record  and 
Stock  Account."  lliese  records  consisted  of 
typewritten  pages  pasted  Into  said  book.  In- 
cluded in  these  records  Is  a  stock  subscrip- 
tion for  one  share  each  of  the  capital  stock 
of  the  Hotel  Operating  Company,  signed  bj 
C.  Ia.  Webb,  J.  Bobbins,  and  I.  M.  Canfleld. 
Afterwards,  by  amended  articles  of  incorpo- 
ration, the  name  of  the  corporation  was 
changed  to  the  Sklrvln  Operating  Company. 
At  a  meeting  held  on  August  6,  1913,  as 
shown  by  the  records,  there  were  present  all 
of  the  subscribers  to  the  stock,  namely,  G.  L. 
Webb,  J.  Kobblns.  and  I.  M.  Canfleld,  all  of 
whom  waived  notice  of  the  call  for  the  meet- 
ing and  participated  therein  throughout. 
Among  other  business  transacted  at  said 
meeting  was  the  acceptance  of  the  statutory 
grant  of  corporate  authority,  as  shown  by 
tbe  certificate  of  incorporation,  issued  by  tbe 
Secretary  of  State,  the  election  of  Webb, 
Bobbins,  and  Canfield,  as  directors,  after 
which  the  following  appears: 

"Thereupon  tbe  chairman  produced  a  eet  of 
by-lawB  which  she  stated  she  had  caused  to  be 
prepared  for  governing  the  business  of  the  com- 
pany and  of  the  directors  and  stockholders  of 
the  company.  It  waa  thereupon  moved  that 
said  by-laws  he  adopted  and  that  tbe  same  be 
ordered  to  be  recorded  In  a  book  of  by-laws  and 
be  recorded  at  length  in  the  minutes  of  the 
meeting.  Said  motion  waa  unanimously  adopt- 
ed, and  the  said  by-laws  are  In  words  and  figures 
as  follows:" 

Then  follow  seriatim  the  by-laws  so 
adopted,  those  pertinent  to  the  issues  involv- 
ed being  as  follows: 

"The  president  may  call  special  meetings  of 
the  board  of  directors  at  any  time,  and  shall 
call  such  special  meetings  upon  the  written  de- 
mand of  any  one  director  stating  the  porpose 
and  object  of  the  meeting. 

"Notice  of  special  meeting  shall  state  the  pur^ 
pose  for  which  the  same  is  called.  Notice  of 
meetings  of  stockholders  and  directors  shall  bo 
given  by  letter,  postage  prepaid,  deposited  in  tbe 
United  States  mails,  and  addressed  to  the  last- 
known  post  office  address  of  stockholders  or  di- 
rectors as  the  case  may  be. 

"Three  (3)  days'  notice  shall  be  given  of  spe- 
cial meetings  of  tbe  board  of  directors. 

"The  officers  of  the  company  shall  perform 
such  dnties  as  usually  appertau  to  like  offices 
in  Uke  companies." 

Many  objections  going  to  tbe  validity  of 
these  by-laws  are  urged  by  counsel  for  plaln- 
tier  in  error,  but  those  principally  relied  up- 
on, as  stilted  by  counsel,  are:  <1)  That  the 
by-laws  were  never  l^ally  adopted  accord- 
ing to  tbe  formalities  prescribed  by  our  stat- 
ute; (2)  that  they  were  not  adopted  by  stock- 
holders ;  (Si  were  never  entered  In  a  book  of 
by-laws;  and      were  never  certified. 

[1]  The  book  containing  the  by-laws  was 
produced  in  court  by  the  respcmdent  Cum- 
mings, In  obedience  to  a  subpoena  duces  te- 
cum served  upon  blm,  to  appear  and  bring 
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wlth  Mm  the  mtmite  book  and  book  ct  by- 
laws of  tbe  Sklirln  Opexatinc  Company,  and 
whidi  book,  Mr.  Gommlags  testlfled.  was  ob- 
tained by  blm  in  the  private  <Mca  of  the 
company.  In  fact,  the  authenticity  of  the 
records  produced  Is  not  questioned.  That 
the  by-laws  were  not  adopted  at  a  stockhold- 
ers' meeting  cannot  be  sustained.  While  It 
Is  true  that,  at  the  meeting  of  August  6tb, 
Webb,  Bobbins,  and  Ganfield  are  mentioned 
as  subscribers  to  the  articles  of  incorpora- 
Uott,  and  which  fact  further  appears  from 
their  separate  subscription  to  the  capital 
stock  of  the  corporation,  at  the  meeting  of 
directors  held  on  the  same  day,  and  Immedi- 
ately following  the  adjournment  of  the  stock- 
holders' or  subscribers'  meeting,  the  former 
meeting  la  referred  to  as  "the  stockholders' 
meeting  of  the  Hotel  Operathig  Company." 
At  the  time  the  personn^  of  the  shardiold- 
ers  and  the  board  of  directors  was  the  same. 
People  ex  rel.  "Wallace  t.  Sterling,  82  111.457; 
Manufacturers,  etc.,  Co.  t.  Landay,  219  III. 
16S,  76  N.  B.  140.  Whether  at  the  time  cer- 
tificates of  stock  had  been  issued  to  the  sub- 
scribers to  the  articles  of  Incorporation  Is 
Immaterial.  Such  was  not  necessary  to  con- 
stitute them  stockholders.  Section  1227,  Rot. 
Laws  1910,  provides  that  the  persons  signing 
the  articles  of  Incorporation,  and  th^  as- 
sodatea  and  successors,  shall  be  a  body  poll- 
tic  and  corporate,  1^  the  name  and  for  tbe 
purposes  stated  In  the  articles.  While  by 
section  1234  a  sobaczlptlrai  to  the  stock  of  a 
corporation  about  to  be  formed  Is  to  be  held 
for  the  b«ieflt  ot  a  corporation  when  It  la 
formed,  and  may  be  enforced  by  It.  The  mo- 
ment the  conditions  required  by  law  as  pre- 
liminary to  the  granting  of  the  charter  to 
the  corporation  were  compiled  with,  the  snb- 
scribers  to  Its  stock  became  stoc^olders,  en- 
titled as  sudi  to  all  the  rights  of  snch,  and 
at  the  same  time  their  liability  to  pay  tbe 
amount  of  their  subscription  became  fixed 
and  absolute.  1  Cook  on  Corporations  <eth 
Ed.)  S  192 ;  10  Ojc  389 ;  Cartwrlght  t.  Dick- 
inson, 88  Tenn.  476,  12  S.  W.  1030,  7  £>.  R.  A. 
TOO,  17  Am.  St  Rep.  910.  As  between  tbem- 
s^Tes,  and  the  succeeding  stockholders  and 
directors,  their  failure  to  pay  tOr  their  stock, 
If  Indeed  sucl^  were  a  fact,  and  to  have 
stock  certificates  issued  and  delivered,  was. 
In  the  determination  of  thdr  status,  of  no 
consequence.  No  attack  la  made  on  the  va- 
lidity ot  the  articles  of  Incorporation;  in- 
stead, Cummings'  rights,  as  asserted  by  him, 
arose  by  virtue  of  his  subsequent  acquire- 
ment of  stock  in  said  corporation,  and  his 
election  as  a  director  and  president  of  the 
corporation  on  March  28,  1914,  and  his  sub- 
sequent election  as  a  director  and  president 
on  October  14, 1914.  The  mere  tact  that  tbe 
minutes  of  the  meeting  of  August  0th  refer- 
red' to  Webt>,  Bobbins,  and  Canfield,  as  sub- 
scribers to  the  artidea  of  Incorpcnntlon,  does 
not  detract  from  thdr  legal  status  as  share- 
holders, and  cannot  be  Invoked  to  affect  the 


validity.  In  this  respect,  ot  tiie  adoption  of 
the  by-laws.  The  by-laws,  as  shown  by  the 
secretary's  minutes,  were  ad<q;ited  by  the 
unanimous  vote  of  the  sharebolderff. 

[2-6]  The  objections  that  tbe  by-laws  were 
never  Altered  in  a  book  known  as  the  "Book 
of  By-Laws,"  and  were  never  certified,  may 
be  considered  together.  By  section  1248,  Rev. 
Laws  1910,  It  is  provided  that  all  by-laws 
adopted  by  a  corporation  most  be  certified  liy 
a  majority  of  the  directors  and  secretary  ot 
the  corporation,  and  copied  in  a  legible  hand 
In  some  book  In  the  office  of  the  cwporatlon, 
to  be  known  as  the  "Book  of  By-Laws,"  and 
that  no  by-laws  dudl  take  effect  until  so 
copied,  amd  that  the  iKwk  shall  be  open  to  Uie 
inspection  of  the  public  during  the  office 
hours  ot  each  day  except  lu^ldays.  As  al- 
ready seen,  the  by-laws  were  copied  into  a 
book  designated  "Secretary's  Xteeozd  and 
Stock  Account,"  were  on  typewritten  sheets, 
and  pasted  Into  the  book.  We  do  not  think 
the  tact  that  the  by-laws  were  typewritten, 
and  were  kept  In  the  manner  Indicated,  In  a 
record  bearing  a  different  designation  from 
that  named  in  the  statute,  renders  them  void. 
Thompson  on  Corporations  (2d  Ed.)  |  979; 
Bomstein  v.  District  Grand  Lodge,  2  Cal. 
App.  624.  84  Pac.  271. 

A  "by-iaw"  has  been  defined  to  be  a  pmna- 
nent  and  continuing  rule  for  the  government 
of  the  corporation  and  its  officers.  North 
Milwaukee  Townslte  Ca  v.  Bishop.  103  W1& 
492,  70  N.  W.  785,  4S  L.  R.  A.  174.  Other 
definitions  differing  not  materially  from  the 
above  may  be  found  in  Thompson  on  Corpo- 
rations (2d  Bd.)  1  97a  The  function  of  a  by- 
law as  here  lnv<dved  is  to  prescribe  the  rights 
and  duties  of  the  members  with  reference  to 
the  Internal  govemmoit  of  the  corporation, 
the  management  of  Its  affairs,  and  the  rl^ts 
and  duties  existing  between  tbe  members  In- 
ter se. 

SectlcHi  1248  of  the  statutes,  prescribfaig 
that  the  by-laws  shall  be  copied  In  a  l^ble 
hand  In  a  book  of  the  corpcHutlon  kept  for 
that  purpose,  was  taken  from  the  Dakota 
statutes  (Comp.  Lawa  Dakota  1887,  {  2922>. 
This  section  became  a  law  in  that  state  Feb- 
ruary 16, 1877  (Rev.  Codes  Dakota  1877 ;  Civ. 
Code,  8  405).  lliis  was  before  the  day  of  tbe 
typewriter,  and  at  a  time  when  records  were 
made  by  the  handwriting  of  the  draftsman. 
Section  2947,  Ber.  Laws  1910,  provides  that 
writing  may  be  made  in  any  manner,  ex> 
cept  that,  when  a  person  entitled  to  require 
the  execution  of  a  writing  demands  that  It 
be  made  lu  ink,  It  must  be  so  made.  See, 
also,  sections  2828,  5539.  Under  section  1094 
of  the  General  Statutes  of  Connecticut  of 
1887,  It  was  provided  that: 

"In  actions  a^aiuBt  the  representatives  of  de- 
ceased persons,  do  acknowledgment  or  prkdim 
shall  be  sufficient  evidence  of  a  new  or  cootino- 
ing  contract  to  take  the  case  out  of  the  ststttto 
of  limitations,  unless  the  same  be  conuint^  in 
some  writing  made  cr  signed  by  tbe  party  to  ba 
charged  thereby." 
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In  giving  effect  to  this  statute,  it  was  aatd 
by  the  court.  In  Deep  River  National  Bank's 
Appeal,  73  Conn.  341,  47  Atl.  675: 

"In  the  absence  of  any  provisicin  requiring 
■nch  acknowledgment  to  nave  been  written,  or 
mbscribed  by  the  hand  of  the  deceased  person, 
the  meaning  of  the  word  'writing,'  as  used  in 
this  statute,  is  not  to  be  limited  to  words  traced 
with  a  pen  or  pencil;  not  the  words  'writing 
made  •  •  *  by  the  party  to  be  charged  there- 
by.' to  writings  made  by  the  hand  of  such  per- 
son; nor  tbe  words  *wrttin£  *  *  *  signed' 
by  such  pemnu  to  writings  subscribed  by  ttie 
deceased  with  his  own  hand." 

It  was  turtiwr  said  in  the  course  ol  the 

"Proof  that  th«  letters  containing  the  alleged 
ackDowledgmeots  were  dictated  by  the  deceased 
to  a  stenographer,  and  were  by  the  latter,  at 
tiie  direction  of  tike  deceased,  typewritten  and 
signed  with  the  deceased's  name  by  means 
a  rubber  stamp,  was  proof :  (1)  That  they  were 
writings  (Hen^aw  t.  Foster  [Mass.]  9  Pick. 
312,  318),  since  'typewriting  is  a  substitute  for 
and  the  eqnivalnit  of  writing;  &)  that  they 
were  made  by  the  deceased,  since  he  directed 
them  to  be  made,  and  adopted  them  after  they 
were  made,  by  directing  them  to  be  stamped 
with  his  name;  and  (3)  that  they  were  signed  by 
him,  since,  in  the  sbsence  of  any  express  or  im- 
plied reqmrement  of  law  that  one  shall  sub- 
scribe a  writing  with  Us  own  hand,  he  may 
properly  sign  it  by  means  of  such  a  stamp  used 
by  himself  or  by  another  at  his  direction. 
Schneider  v.  Norris,  2  M.  ft  S.  286;  Streft  v. 
Colteaux,  01  lU.  App.  179;  National  Accident 
Society  v.  Spiro  [78  Fed.  774,  24  C.  C.  A.  334], 
47  C.  S.  App.  M3;  Hamilton  v.  State,  103 
Ind.  96  [2  K  Ei.  299,  53  Am.  Bep.  4911;  Chap- 
man T.  Limerick.  86  Me.  890:  Drentxer  t. 
Smith,  66  Wis.  ^  [14  N.  W.  465}." 

In  Hunt  V.  Dexter  Sulphite  P.  ft  P.  Co., 
100  App.  DlT.  119,  124,  91  N.  T.  Supp.  279, 
283,  It  was  held  that  the  service  of  a  type- 
written notice  under  the  Employers'  Liability 
Act  was  the  serving  of  a  sufficient  notice  in 
writing.    The  opinion  In  part  reeds: 

Typewrltinc  has  la^ly  taken  die  place  of 
handwriting,  and  may  well  be  considered  as 
handwriting.  It  would  be  too  strict  a  construc- 
tion of  the  statute  to  hold  this  notice  invalid  be- 
cause in  typewriting  instead  of  handwriting." 

Other  cases  In  harmony  with  these  views 
are:  Benson  v.  McMahon,  127  U.  S.  457,  8 
Sup.  Ct  1240,  32  li.  Ed.  234 ;  Pelton  v.  Otta- 
wa County  Sup'rs,  52  Mich.  517,  18  N.  W. 
245;  Fraser  T.  State,  169  Ala.  1,  49  South. 
245;  Sears  t.  Sears,  77  Ohio  St.  104.  82  N. 
E.  1067,  IT  Ii.  B.  A.  (N.  S.)  363, 11  Ann.  Gas. 
1008. 

The  main  purpose  of  the  statute  was  serv- 
ed when  the  by-laws  in  Legible  form  were 
entered  In  some  book  kept  for  that  purpose 
in  the  office  oC  tbe  oorporation.  and  when 
tills  was  done  the  statute  .made  the  by-laws 
effective.' 

Until  after  the  instltation  of  the  present 
action,  tlie  by-laws  were  not  certified  by  a 
majority  of  the  directors  and  the  secretary 
<st  the  corporation,  as  provided  in  section 
.1248  of  tbe  statute  While  the  statute  or- 
dains the  certification  of  the  by-laws,  it  fur- 
ther provides,  "and  no  by-laws  shall  take 
•ffeet  nntil  so  c(Q>led,"  referrlug  to  the  re- 
quironent  that  the  by-laws  shall  be  coitled  In 


a  legible  hand  In  some  book  kept  In  the  of- 
fice of  the  corporation.  Whatever  the  pur- 
pose of  the  distinction  may  be,  the  penalty 
goes  only  to  a  failure  to  copy,  and  not  a 
failure  to  certify. 

IC-8]  As  .we  have  seen,  tbe  statute  pre- 
scribes that  corpoiatlons  shall  adiopt  by- 
laws. Section  1247  provides  that  by-laws 
may  provide  for  the  time,  place,  and  manner 
of  calling  and  conducting  its  meetings.  The 
by-law  adc^ted  gave  to  any  one  director  com- 
plyins  with  its  provlslnns  the  right  to  de- 
mand that  the  president  should  caU  a  special 
meeting  of  the  board  of  directors,  upcm  no- 
tice. Tbe  duty  owing  by  Cummings,  as  pres- 
ident, was  one  In  which  he  was  vested  with 
no  discretionary  powers.  Duties  of  the  char- 
acter Involved,  being  unattei^ed  with  any 
degree  of  official  discretion,  are  regarded  as 
ministerial  In  their  nature,  and  the  officers 
at  whose  huids  their  poiormance  are  re- 
quired are,  as  to  such  duties,  ministerial 
offlcOTS.  Courts  have  steadily  refused  to 
lend  th^T  extraordinary  aid  by  mandamus  to 
c<Hitrol  in  any  degree  the  exercise  of  offldAl 
discretion,  wherever  vested,  yet  as  to  offi- 
cial duties  of  a  ministerial  character,  unat- 
tended vrith  the  exerdse  of  any  degree  of  dis- 
cretion, and  absolute  and  Imperative  In  their 
nature,  the  law  Is  otherwise.  Norris  v.  Gross, 
26  OkL  287,  106  Pac.  1000;  KimbeiUn  t. 
Conunlsalon,  104  Fed.  653,  44  G.  a  A.  100. 
Courts  may  grant  the  writ  of  mandamus  to 
compel  officers,  whose  duty  It  Is  to  call  meet- 
ings, to  make  such  call  In  case  they  neglect 
or  refuse  to  do  so.  Thompson  on  Corpora- 
tions (2d  Ed.)  I  5747 ;  High's  Extraordinary 
Legal  Remedies,  S  80 ;  People  ex  rel.  v.  Cum- 
mings, -ra  N.  X.  433 ;  McNeely  v.  Woodruff, 
13  N.  J.  Law.  352;  Bassett  v.  Atwater,  65 
Conn.  856,  82  Atl.  937,  82  L.  B.  A.  676,  and 
note. 

The  by-law  In  question  having  made  it  the 
duty  of  the  president  to  ca&l  special  meetings 
upon  the  written  demand  of  any  director,  and 
due  demand  having  been  made,  and  the  pres- 
ident having  refused  to  call  such  meeting, 
his  failure  to  do  so  may  properly  be  enforced 
by  mandamus. 

Another  objection  is  that  Wallower  could 
not  confer  authority  on  another  to  make  a 
formal  demand  in  his  name  that  the  presi- 
dent call  a  special  meeting  of  tbe  corpora- 
tion as  provided  by  the  by-laws.  This,  it  Is 
said,  is  the  equivalent  of  giving  a  proxy  to 
represent  him  as  a  director.  The  formal 
demand  made  on  Cummings  to  call  a  special 
meeting  of  the  directors  was  signed  by  "E. 
Z.  Wallower,  by  McAdams  A  Haskell,  his 
agents  and  attorneys."  That  express  author- 
ity to  make  this  demand  In  the  manner  Indi- 
cated was  given,  Is  shown  by  a  telegram  from 
Wallower  to  McAdams  &  Hasliell,  dated  Jan- 
nary  7, 1015,  and  which  reads: 

"You  are  hereby  authorized  to  demand  call- 
ing of  directors  meeting  Shirvin  Operating  Co. 
In  my  behalf  and  apply  to  federal  court  fox 
mandamos  U  refused. 
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There  can  be  no  Question  of  Wallower'a 
li^t  to  delegate  aattaorlt^  to  prepare  and 
Berre  this  notice  In  bis  name.  It  ai^iears 
that  the  respondent  Cummlngs  In  addition 
to  being  president  of  the  company,  was  its 
manager,  and  that,  on  account  of  a  disagree- 
ment over  the  management  of  the  hotel  prop- 
erty, the  meeting  was  desired  for  the  purpose 
of  considering  the  question  ci  his  removal 
and  discharge  as  manager.  The  purpose  of 
the  meeting  as  evidenced  by  the  notice  was 
only  to  consider  this  question,  and,  in  addi- 
tion, to  consider  the  buslnesB  and  affairs  of 
the  Gcnnpany  generally.  As  to  whether  the 
board,  when  convened,  lud  the  authority  to 
discharge  Ounmilngs  as  manager,  has  no 
place  in  this  action,  and  need  be  given  no 
further  consideration. 

The  Judgment  of  the  trial  court  in  direct- 
ing the  Issuance  of  a  peremptory  writ  of 
mandamus,  ctmimanding  the  respondent,  E. 
D.  Cummlngs,  as  presldoit  of  tlie  SUrvln 
Operating  Company,  to  call  a  meeting  of  the 
board  of  directors  of  said  company,  was 
properly  issued,  and  the  Judgmrait  <tf  the 
trial  court  Is  affirmed. 


HABN  V.  OKLAHOBf  A  GIT7  et  B].t 
(No.  4008.) 

(Supreme  Court  of  Oklahoma.    May  4,  1915.) 

(StfOebtu      <A«  Court.; 

HuinciPAi.  C0BPOBA.T10NB  «P>588  —  PoBLio 
Imfbovbuentb— Sfboiai.  AsBEsaiaifns— In- 

JUNCTIOH— PBnraON. 

In  an  action  for  Injunction  against  a  city 
of  tbe  first  class,  its  mayor  and  coundhnen,  and 
a  street  improvement  contractor,  seeking  to  re- 
strain tbe  collection  of  asseaaments  against 
plaintiffs  lots  to  pay  for  street  improvenieats 
made  by  sudi  city,  where  the  petition  of  plain- 
tiff fails  to  show  any  act  remaining  to  be  per- 
formed by  auch  city,  its  officials  or  the  contrac- 
tor, necessary  to  the  collection  of  such  assess- 
ments,  but  shows  that  the  same  have  been  certi- 
fied to  the  county  clerk,  and  bj  him  q>read  on 
the  tax  rolls  of  the  county,  and  are  about  to 
be  collected  by  the  county  treasurer,  and  the 
only  aSirmative  relief  sought  is  an  injunction 
against  said  county  clerk  and  county  treasurer 
collecting  said  assessments,  such  petition  whol- 
ly fails  to  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatioDs.  Cent.  Dig.  U  1194.  mS;  Dec. 
Dig.  ®=553a] 

Error  from  District  Court,  Oklahoma 
County ;  John  J.  Carney,  Judge. 

Action  by  Alice  Ham  against  Oklahoma 
City  and  others  for  an  Injunction.  Judgment 
for  tbe  defendants,  and  plaintiff  brings  er- 
ror. Affirmed. 

See,  also,  148  Pat  1040. 

W.  F.  Ham,  of  Oklahoma  CLty,  for  plain- 
tiff in  error.  V.  V.  Hardcastle,  Asst  Mun. 
Counselor,  of  Oklahoma  City,  for  defendant 
in  error  Oklahoma  City.  Burwell,  Crockett  & 
Johnson,  of  Oklahoma  City,  for  defendant  In 
error  Oleveland-Trlnldad  Paving  Co. 


BROWN,  J.  This  acttom  was  oriiMiy 
commenced  by  plaintiff  in  flfftor,  plaintiff  be- 
low, In  the  district  court  of  OUahonu  coun- 
ty, against  defendants  In  error,  the  city  of 
Oklahoma  Cil7>  its  mayinr  and  dty  ooundl, 
and  the  Cleveland-Ttlnldad  Paving  Oompany, 
a  corporation,  to  enjoin  the  ootlection  of  as- 
sessments made  by  the  mayor  and  cit7  coun- 
cil and  the  city  of  Oklahoma  City  against 
the  proper^  of  plaintiff  in  error  to  pay  for 
paving  and  other  street  improvements  on 
East  Fifth  street,  In  said  dty.  May  2S,  1911, 
the  case  was  tried  to  the  court  without  a 
Jury,  aU  parties  being  present  After  plain- 
tiff had  Introdnced  her  evidence  and  rested, 
the  court  sustained  defendants*  demurrer  to 
plaintiff's  evidence,  to  which  plaintiff  ex- 
cepted. No  d^urther  order  was  made  by  tlie 
court  pertaining  to  the  merits  <^  the  case, 
and  no  formal  order  was  made  doiying  plals- 
tUTs  prayei*  for  Injunction  or  rendering 
Judgment  for  defendant,  but  all  parties  ap- 
pear to  have  treated  the  above-menttoned  or- 
der of  tbe  court  as  a  Judgment  against  plain- 
tiff and  in  favor  of  defradants;  and  at  the 
request  at  the  plainttff  her  motion  for  a  mo- 
tion for  a  new  trial  was  considered  as  filed 
and  overruled  by  the  court,  and  exceptions 
allowed,  and  plaintiff  allowed  time  In  which 
to  make  and  serve  case-made,  and  brii^  er- 
ror to  this  court,  and  both  parties  have  filed 
briefs  herein.  Plaintiff  In  error's  brief  con- 
tains no  specific  assignment  of  errors,  unless 
tbe  following  on  page  5  of  plaintUTB  brief 
may  be  considered  as  such: 

"Errors  1  (not  rendmng  judgment  for  plain- 
tiff on  the  pleadings),  0  (sustaining  defendants' 
demurrer),  o  (refusing  a  new  trial),  and  7  (orei^ 
ruling  plaintiff's  motion  for  a  new  trial),  betDS 
broad,  cover  sp^d&e  allegationa  in  tm  matt 
detailed  specifications  theraafter." 

The  petition  In  error  complains  of  numer- 
ous allied  errors  numbered  1  to  18,  indu* 
sive,  and  Nob.  1,  S,  6,  and  7,  corresponding 
with  the  above-moitloiwd  numbm  in  idiin- 
tlff  In  error's  brief  are  as  follows: 

"(1)  Tbe  court  erred  in  not  rendering  jndg- 
ment  for  plaintiff  in  error  and  against  defend- 
ant in  error  on  the  pleadings." 

"(5)  Said  court  erred  in  sustaining  donurrer 
of  defendants  in  error  to  the  evidence  of  plain- 
tiff in  error. 

"(Q)  Said  court  erred  in  refusing  to  grant 
plaintiff  in  error  a  new  trial. 

"(7)  Said  court  erred  in  overruling  the  mo- 
tion of  plaintifl  in  error  for  a  new  triaL" 

The  brief  of  plaintiff  In  error  does  not 
comply  with  rule  25  of  this  court  (137  Pat 
xl)  as  to  tbe  first  assignment  of  oror,  in  that 
It  does  not  contain  or  set  forth  any  part  ol 
the  pleadings  or  any  facts  or  evidence  pe^ 
talning  to  the  allegatltms  therein,  but,  sloce 
the  substance  of  plaintiff's  petition  Is  set 
forth  in  the  brief  of  defoidants  in  error,  aim 
some  evidence  relating  to  the  allegation  there- 
in, we  will  discuss  plaintitrs  assignment  No. 
1.  a  consideration  of  which,  we  think,  will  dis- 
pose of  the  entire  case. 

It  appears  from  the  allegations  of  plaln- 
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tiff's  amended  petition  upon  which  the  case 
was  tried  below  that  In  Aaguat  or  September, 
1006,  the  ma^or  and  clt^  council  of  the  city 
of  Oklahoma  City  passed  a  resolution  de- 
claring it  necessary  to  pave  and  otherwise 
Improve  a  certain  portion  of  Fifth  street,  in 
said  dty,  partlcnlarly  described  and  desig- 
nated In  the  resolution.  The  resolntion  di- 
rected pnblfcation  thereof,  and  recited,  In 
substance,  If  the  property  owners  of  a  ma- 
jority of  the  lots  and  lands  liable  for  the 
costs  of  said  Improvements  sbonld  not,  with- 
in 20  days  after  said  pobUcatiDn,  file  with 
the  city  clerk  a  protest  against  the  improve- 
ments, the  city  conndl  would  cause  said  im- 
provement to  be  made  and  contract  thereTor 
at  the  expense  of  the  lots  and  lands  liable 
for  such  cost,  as  provided  for  in  article  2, 
e.  8,  Sess.  Laws  of  1900  of  the  Territory  of 
Oklahoma,  and  would  Issue  such  certificates 
against  the  lots  and  lands  as  provided  by 
law.  Within  20  days  from  the  publication  of 
such  resolution  Alice  Ham,  and  a  number  of 
others  claiming  to  be  owners  of  a  majority  of 
the  lots  affected  by  said  improvements,  filed 
with  the  <Aty  derk  a  written  protest  against 
the  paving,  etc.,  of  Fifth  street  referred  to  in 
the  residutiMiu    In  January,  1906,  the  city 
council  dedared  the  protest  insufficient,  and 
proceeded  to  advertise  for  bids  for  the  im- 
provements referred  to,  and  on  the  19th  of 
Ffebmary,  1906,  the  council  let  the  contract 
for  the  improvements  to  the  defendant  Cleve- 
land-Trtnldad  Paving  Oompany,  a  corporation 
of  the  state  at  Ohio.  Afterwards  a  board  of 
appralsM^  was  appointed,  and  the  cost  of  the 
contemplated  Improvements  apportioned  to 
the  lots  owned  by  plaintiffs  and  others  claim- 
ed to  be  liable  for  the  costs  thereof.  Notice 
WHS  published  and  the  date  and  place  where 
the  dty  conncU  would  meet  for  the  purpose 
bearing  objections  to  the  report  of  the 
board  of  epiwalsers  and  to  adjust  and  ap- 
prove the  8am&   The  cost  of  the  improve- 
ments having  bwn  ascertained  to  be  $18,441.- 
20.   Befbre  the  date  set  by  the  dty  coundl 
for  the  «Hidderatloa  and  adjustment,  etc., 
of  the  report  of  the  board  of  8]>praiser8, 
plaintiff.  AllGSe  Ham,  filed  with  the  city 
derk  her  objections  and  exceptions  to  the 
appraisers*  report  etc.,  so  far  as  it  affected 
her  land  in  the  improvement  district,  alleg* 
Ins  M  grounds  therefor  that  there  was  no 
law  fi>r  making  sudi  assessment  against 
■aid  lota   It  is  alleged  the  dty  council  ig- 
nored plaintiff's  protest,  and  about  August  2, 
1006,  the  dty  coundl  approved  the  apprais- 
ers' report  and  apportionment,  and  by  ordi- 
nance levied  an  assessment  against  the  prop- 
erty of  plaiutifl  and  others  affected  by  said 
improvements  for  the  amount  apportioned  to 
said  lota  by  the  hoard  of  appraisers ;  that  the 
assessment  so  made  was  duly  certified  to  the 
county  clerk  of  Coahoma  county,  and  by 
him  extended  on  the  tax  rolls  cf  said  coon- 
ty,  and  the  tax  rolls  containing  said  amount 
so  assessed  were  ddlvered  to  the-  county 
treasurer  of  said  county,  and  the  petltl<Hi  al- 


leges the  said  treasurer  is  threatening  to 
collect  said  assessment,  and  will  do  so  unless 
restrained  therefrom. 

Plaintiff  in  her  petition  attacks  each  and 
every  proceeding  of  the  mayor  and  dty  coun- 
dl, from  the  resolution  declaring  the  said 
improvements  to  be  necessary  to  and  includ- 
ing the  final  assessment  of  the  cost  thereof 
against  plaintifTs  property,  and  in  detail 
alleged  them  to  be  void.  The  petitlMi  al- 
leges the  plaintiff  is  without  adequate  remedy 
at  law,  and  contains  the  following  prayer: 

"(1)  That  the  county  clerk  of  the  said  county 
be  perpetually  enjoiaed  from  entering  said  as- 
Bessmeots  or  any  part  of  them  on  the  tax  rolls 
of  said  cotmty. 

"(2)  That  the  county  treasurer  of  the  said 
county  be  perpetually  enjoined  and  restrained 
from  attempting  to  collect  the  said  asaessmenta 
against  plaintto's  lots  aforesaid  or  any  portion 
thereof,  and  from  taking  any  action  whatsoever 
to  enforce  the  collection  or  payment  of  the  tsaid 
assessments  or  pretendud  assessments  against 
plaintiff's  lots  as  aforesaid  or  any  pOTtion  there- 
of, and  from  taking  any  steps  whatever  in  the 
wajt  of  enfordng  the  collection  of  the  said  aa- 
sessments  or  any  portion  thereof,  or  the  collec- 
tion of  any  assessments  whatever  made  on  the 
said  East  Fifth  street  improvements. 

"(S)  That  the  mayor  and  city  council  of  the 
said  city  of  Oklahoma  City  and  all  of  the  de- 
fendants be  perpetually  restrained  and  enjoined 
from  taking  any  further  action  whatever  in  the 
way  of  enforcing  or  attempting  to  enforce  the 
collection  of  the  said  attempted  assesamentB  or 
any  portion  thereof  gainst  the  lots  belonging 
to  the  plaintiff  as  aforesaid  or  the  collection  of 
any  assessments  based  on  the  said  East  Fifth 
street  improvements. 

"(4)  That  plaintiff  recover  of  defendants  her 
costs  in  her  behalf  expended  and  be  given  all 
other  just  and  equitable  relief  to  which  she  may 
be  entitled." 

It  appears  from  plaintiff's  petition  that  at 
the  time  filing  her  suit  In  the  trial  court 
the  mayor  and  dty  coundl  liad  done  and  per- 
formed all  that  was  necessary  or  Intended  to 
be  done  by  tiiem  r^tlve  to  the  assessments 
against  plalntlft  s  propo^  for  the  the  collec- 
tion thereof,  and  it  is  not  aUeged.  that  the 
mayor  or  dty  coundl  or  the  defendant  Cleve- 
land-Trinidad Paving  Company  are  offering, 
intending,  or  threatening  to  do  any  further 
act  affecting  plainttCTs  property.  The  only 
allegation  In  the  petition  as  to  subsequent 
acts  affecting  plaintiff's  property  Is  as  fol- 
lows: 

"The  said  county  clerk  has  placed  the  said 
purported  assessments  on  the  tax  rolls  of  the 
said  county  and  transmitted  the  said  tax  rolls 
with  the  said  purported  assessments  to  the 
county  treasurer  of  Oklahoma  territory,  and 
will  continue  so  to  do  for  each  annual  in- 
stallment  for  a  period  of  ten  years  unless 
restrained  by  this  court ;  that  Charles  Mc- 
Cafferty  is  the  regularly  elected  and  duly 
acting  county  treasurer  of  said  county,  and 
threatens  to  attempt  to  collect  the  assessments 
levied  as  aforesaid,  and  extended  on  the  tax 
rolls  of  said  county  against  the  lots  of  plaintiff 
herein  set  out  in  her  petition.  The  said  county 
treasurer  as  aforesaid,  unless  restrained  by  this 
court,  will  declare  the  tax  claimed  to  be  due  by 
reason  of  said  purported  assessments  delinquent 
of  payment  by  plaintiff,  and  will  advertise  the 
said  lota  for  sale  and  will  sell  the  said  lots  to 
satisfy  the  said  illegal  asseEsmenta." 
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It  ttieiefore  appean  flie  afflnnaaTe  reUcf 
Bffagbt  by  plidntlfl  In  tbe  oourt  below  was  a 
judgment  of  Bald  conrt  restralnlnc  and  oi- 
Jcdnlng  the  codd^  clerk  of  Oklaboina  oonnty 
tima  further  entering  upon  the  tax  ro\SB-<j^ 
Bald  oonnty  the  assesBment  made  by  the  dty 
coUDCll  against  plalntUTs  property  for  the 
cost  of  the  street  Improremento  referred  to. 
and  enjoining  and  lestzalnlng  the  ooonty 
treaaurffl*  of  Otclaboma  county  from  collect- 
ing or  attempting  to  collect  such  aaaessments. 
Nether  the  county  clerk  nor  the  ixeasam  ot 
Oklahoma  coun^  were  parties  to  plMntUTs 
action  in  the  court  below,  and  th«efore  no 
Judgment  could  be  rendered  against  them. 

The  Judgment  of  the  district  oourt  is  there- 
fore affirmed. 


PEOPLB'S  ICE  &  FUEL  CO.  T.  SEBAT. 
(No.  4451.) 

(Sapreme  Court  of  Oklahoma.   Hay  18,  1910.) 

fSyllalua  by  the  Court.) 

1.  Sales  ®=9447— Action  bt  Selleb— Vkb- 

DIOI. 

A  general  verdict  for  plaintilf  for  the  entire 
amount  sued  for  in  an  action  for  tbe  [tnrchase 

Srice  of  chattel,  where  damages  are  clainaed  by 
efeudant  for  breach  of  an  implied  warranty  to 
deliver  property  of  the  quality  contemplated 
by  tiie  contract,  determined,  primarily,  that 
there  was  no  such  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1318;  Dec.  Dig.  «=»447.1 

2.  Appeat.  and  Erhok  «=>10{52,  1056,  1067, 
lOGS  —  Haemless  Ebkor  —  Evidence— Trr- 
sraucnoNs— Cube  bt  Vbbdict. 

In  such  case,  if  there  was  error  In  admit- 
ting: or  excluding  evidence,  or  in  failing  to  ^ve 
requested  instructiona,  or  in  giving  others  im- 
properly stating  the  law  as  to  the  measure  of 
damages,  such  error  is  not  prejudicial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JW  4171-4177,  4187-4198, 
4207,  4225-^230;  Dec.  Dig.  «s>1062.  1066, 
1067.  1068.] 

3.  Goods  So£J>— Action  n»  Price— Insibuo- 

TIOMS. 

Instraetions  examined,  and  held  to  fairly 
state  the  law  of  the  case. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  R.  Taylor,  Judge, 

Action  by  Setb  S.  Serat,  doing  business  un- 
der the  name  and  style  of  Star  Coal  Com- 
pany, against  the  People's  Ice  &  Fuel  Com- 
pany. Judgment  for  the  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Everest  &.  Campbell,  of  Oklahoma  City,  for 
plaintiff  In  error.  Harris,  Nowlln  &  Single- 
ton, of  Oklahoma  City,  for  defendant  In  er^ 
ror. 

BLEAKMORE,  O.  This  la  an  action  com- 
menced In  the  district  court  of  Oklahoma 
county  by  the  defendant  In  error  as  plaintiff, 
against  the  plaintiff  In  ernn*  as  defendant, 
for  tbe  purchase  price  of  certain  coal.  Tbe 
I»arties  are  hereafter  referred  to  as  they 
appeared  In  the  court  below. 


The  petitioner  sets  forth  the  contract  of 
sale  as  f  cdlows : 

"Kansas  City,  Ho.  10-ia-1910L 

"Star  Coal  Company  ship  to  People's  Ice  ft 
Fuel  Company  at  Oklahoma  City,  Okla.— A.  T. 
S.  F.  R.  R.— 100  car  Richmond  Blk  *2.7G  mine. 
Ship  3  to  5  cars  at  once,  and  rest  at  rate  of  1 
to  2  cars  per  day  until  order  is  completed. 

"Mr.  Graves  wants  the  hard  coal  same  as  we 
shipped  him  last  year,  and  wants  us  to  bold  fur- 
ther shipments  untit  he  haa  chance  to  inspect 
first  shipments.  E.  R.  Dusky. 

"John  Graves,  General  Blanamr,  People's  Ice 
ft  Fnd  Company,  (ttlahoma  City.  Okla." 

And  further  alleges : 

"Plaintiff  fnrtlier  says  he  has  complied  with 
said  contract  in  all  respects,  and  aaid  prelim- 
inary shipments  w«re  approved  by  the  said 
defendant,  and  that  the  shipment^  of  coal  under 
said  contract  were  continued  until  plaintiff  had 
delivered  to  defendant  sixty-six  (60)  cars  of  tbe 
100  cars  provided  for  in  said  contract;  that 
there  is  a  balance  due  the  plaiutiS  from  de- 
fendant, after  crediting  all  payments  upon  said 
sixty-six  (66)  car  loads  of  coal  and  pnrsnant 
to  the  terms  of  said  contract  in  the  aum  of 
$1,371.61,  and  there  is  now  due  the  plaintiff 
from  defendant  said  sum  with  Interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from  tbe 
2d  day  of  January,  l&ll." 

Defendant  answered  by  wi^  of  genenU  de- 
nial, and  that: 

"Said  defendant  admits  that  it  entered  Into 
a  contract  with  plaintiff  substantially  as  plead- 
ed in  said  amended  petition  on  the  iSth  dav  of 
October,  1910,  by  the  terms  of  which  defendant 
agreed  to  buy  from  the  plaintiff  100  cars  of 
Richmond  block  coal,  at  per  tra  at  the 

mine.  Defendant  admits  that  66  cars  of  coal 
were  delivered  to  it  by  the  plaintiff  under  said 
contract,  and  that  there  la  a  balance  due  from 
said  defendant  to  plaintiff,  on  account  of  said 
66  cars  of  coal,  $1,371.61.  «8  alleged  by  the 
plaintiff,  except  for  the  reasons  and  upon  tbe 
account  hereinafter  stated." 

It  la  then  set  forth  that  defendant  was  en- 
gaged in  the  business  of  a  retail  coal  dealer 
and  contracted  for  the  coal  in  question  for 
the  purpose  of  reselling  the  same  at  Okla- 
hcana  City;  that  the  kind  contracted  for  was 
that  produced  by  the  i»Iaintlff  at  Its  mine  In 
Missouri,  free  from  slack;  that  plaintiff  fail- 
ed and  refused  to  comply  with  said  contract. 
In  that,  after  certain  preliminary  shlpmeuts 
of  coal  in  compliance  with  the  terms  thereof, 
it  shipped  to  defendant  coal  from  otber 
mines,  not  of  the  quality  cont^plated  by  tbe 
ocmtract  and  which  contained  slack  to  an 
amoont  of  822  tons;    that  the  reasonaMe 
market  valoe  of  the  coal  agreed  to  be  de- 
livered under  tbe  tenna  of  said  contract  waa 
$6  per  ton  at  Oklahoaia  City,  but  that  the 
322  tons  of  slack  delivered  in  violation  of 
said  contract  was  only  of  the  reasonaUe  mar- 
ket value  of  SO  cents  per  ton  there;  that  de- 
f^idant  saffered  loss  and  damai^  in  tho  aum 
of  fl,T78jB6,  and  that  by  reasoa  thereof 
plaintiff  is  Indebted  to  it  In  the  sum  of  ;|-I02.- 
80;  that  It  notified  plaintiff  from  time  to 
time  that  be  was  not  shipping  the  character 
of  coal  called  for     tiw  omtract,  and  plain- 
tiff promised  to  comply  with  tiw  terms  Uiere* 
of  by  shipping  tbe  coal  omtemplated,  but 
failed  and  refused  so  to  da  rmere  Is  prayer 
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for  Judgment  against  the  plaintiff  for  the 

stun  of  fmsa 

PlalnUff  rqOied.  The  case  was  tried  to  a 
Jory,  and  there  was  verdict  and  Judgment 
for  plaintiff  for  the  entire  sum  prayed  for 

In  the  i>etltloiL 
I>e£endant  assigns  the  following  as  error: 

"(1)  The  trial  court  erred  in  entering  judg- 
ment on  the  verdict  of  the  jury  for  the  reaBon 
that  said  verdict  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law.  (2)  The  trial 
court  erred  In  the  admission  of  incompetent 
irrelevant,  and  immaterial  testimony  on  behalf 
of  defendant  in  error,  over  the  objection ,  of 
plaintiEF  in  error,  as  appears  from  the  record  in 
said  cause.  @)  The  trial  court  erred  in  the 
•xdnaion  of  competeat,  rekvant,  and  material 
testimony  offerea  by  plaintiff  in  error,  excep- 
tions being  saved  at  the  time.  (4)  The  trial 
court  erred  in  refoslns  the  special  instructions 
offered  by  the  plaindff  in  error,  numbered  1,  2, 
S.  and  5,  shown  in  the  record  at  pages  348  and 
351^and  fully  set  out  in  the  abstract  thereof. 
GS)  The  trial  court  erred  in  giving  instructions 
Nos.  6,  8,  9,  and  10,  the  same  being  fully  quot- 
ed In  the  abstract  of  the  recwd.  (6)  The  tri^ 
court  erred  in  oTerruIing  Che  modim  of  plaintifl 
in  error  for  a  new  trial." 

There  is  no  i^ieclflc  objection  urged  in 
the  briefs  to  the  admission  of  any  evidence 
on  behalf  of  plalntiec. 

[1, 2]  The  assignment  with  reference  to  the 
exclusiOD  of  evidence  offered  on  behalf  of  de- 
fendant la  largely  directed  at  the  action  of 
the  court  in  refusing  to  permit  the  introduc- 
tion of  certain  testimcmy  looking,  not  to  the 
breach  of  plaintiff's  implied  warranty,  but 
to  the  measure  of  damages  alleged  to  have 
been  sustained  by  reason  thereot 

From  an  examination  of  the  record,  it 
does  not  appear  that  there  was  prejudicial 
error  in  the  reception  or  rejection  of  evi- 
dence  on  the  question  of  breach  of  warranty. 
The  contract  was  for  a  particular  kind  of 
coal.  There  were  sample  sliipments,  fol- 
lowing which  other  shipments  were  made,  the 
whole  amounting  to  66  cars.  It  was  shown 
by  the  testimony  of  defendant  that  there 
was  a  considerable  quantity  of  slack  in  the 
ooal.  Defendant  contended  that  the  coal  was 
purchased  for  resale  upon  the  Oklahoma  City 
market,  and  that  the  contract  was  made  with 
particular  refer^ce  to  such  market;  but 
the  contract  as  proved,  while  not  in  writing, 
was  for  the  sale  of  coal  delivered  to  carrier 
(A.,  T.  S.  F.  R  R.)  at  Kansas  Oity,  Mo.,  and 
there  was  nothing  in  the  evidence  to  indicate 
the  intention  of  the  parties  to  vary  the  gen- 
eral rule  that  delivery  to  the  carrier  is  de- 
livery to  the  purchaser.  Whether  there  was 
a  breacii  of  the  plalntifPe  Implied  warranty 
to  deliver  coal  of  the  kind  and  quality  con- 
templated by  the  terms  of  the  contract,  and 
consequent  damages,  were  matters  of  fact 
to  be  determloed  by  the  Jury;  the  prindpal 
guestlw  being:  Was  the  coal  of  such  qual- 
ity at  the  place  of  drilvery? 
Defendants  In  their  brief  complain  that: 
•TThe  trial  court  refused  to  permit  any  proof 
as  to  the  expense  of  screening  off  the  sla^  or 
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the  price  at  iridch  plalntffl  In  error  was  able  to 
Kll  the  slack  on  the  Oklahnna  City  Market,  or 
any  proofs  as  to  the  value  of  the  coal  mixed 
with  the  elack  itself  upon  said  market.  On 
the  other  band,  the  court  held  that  these  mat- 
ters were  governed  by  the  Kansas  City  mar- 

And  again: 

*^e  think  the  court  took  a  fundamentally 

wrong  view  of  thie  ease  In  two  respects:  (1) 
■In  holding  that  in  estimating  the  amount  of 
damages  to  which  the  plaintiff  in  error  was 
entitled  upon  its  cross-petition,  if  any,  the  Jury 
must  be  guided  by  the  price  of  coal  on  the  Kan- 
sas City  market;  and  (2)  in  holding  that  cer- 
tain issues  of  a  trade  journal  offered  in  evi- 
dence were  incompetent  evidence  as  to  the 
price  of  coal  and  slack  on  tiie  E^ansas  City 
market" 

[3]  It  is  insisted  that  there  was  error  in 
the  charge  of  the  court  To  set  forth,  at 
length  the  Instructions  given  would  serve  no 
useful  purpose.  We  have  examined  ttiem 
carefully,  after  having  read  the  entire  rec- 
ord, and  In  our  opinion  they  fairly  state  the 
law  applicable  to  this  case. 

It  Is  further  contended  that  there  was  er- 
ror In  tlie  refusal  of  the  court  to  instruct  the 
Jury  as  requested  by  defendant;  but  the  in- 
structions asked  go  either  (1)  to  the  ques- 
tion of  the  breach  of  the  Implied  warrant^-, 
which  was  sufficiently  covered  by  the  in- 
structions given,  or  (2)  are  addressed  to  the 
measure  of  damages  suffered  by  such  alleg- 
ed breach. 

If  there  was  error  In  admitting  or  exclud- 
ing evidence,  or  in  failing  to  give  the  re- 
quested instructions,  or  in  giving  others  im- 
properly stating  the  law  as  to  the  measure 
of  damages,  the  substantial  rights  of  defend- 
ant could  have  been  In  no  way  prejudiced 
thereby. 

The  verdict  was  a  general  one  for  plain- 
tiff, and  necessarily  determined,  primarily, 
that  there  was  no  breach  of  warranty.  There 
being  no  such  breach,  the  question  of  the 
measure  of  the  damages  alleged  to  have 
been  occasioned  thereby  was  never  reached 
by  the  jury  and  could  not  have  been  proper- 
ly considered  by  It  Puis  v.  Hornbeck,  24 
Okl.  288,  103  Pac.  666,  29  L.  R.  A.  (N.  S.) 
202,  138  Am.  St.  Rep.  883;  Martin  v.  C,  R. 
I.  &.  P.  Ry.,  7  Okl.  452,  64  Pac.  G90;  Wertz 
V.  Barnard,  32  Okl.  426,  122  Pac.  649;  Toep- 
fer  V.  Sterr,  156  Wis.  226,  145  N.  W,  970; 
Malcolm  v.  Sims-Thompson  M.  O.  Co.  (Tex. 
Civ.  App.)  184  S.  W.  924 ;  GuUlon  v.  Traver, 
64  Neb.  51,  89  N.  W.  404;  Wilkes  v.  Wolback, 
30  Kan.  375,  2  Pac.  608 ;  Zimmerman  v.  Den- 
ver, etc.,  Co.,  18  Colo.  App.  480,  72  Pac. 
607;  WUhelm  v.  Donegan,  143  Cal.  50,  76 
Pac.  713;  Conant  v.  Jones,  120  Ga.  568,  48 
S.  B.  234;  Galllmor»  v.  Brewer  (Ky.)  57  S. 
W.  253. 

On  the  whole  case,  we  are  convinced  that 
the  Judgment  of  the  trial  court  la  right, 
and  should  ther^ore  be  affirmed. 

FBB  CURIAM.    Adopted  In  wholes 
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ST.  LOUIS  ft  S.  9*.  R.  00.  t.  OOLELf 

(No.  0698.) 

(Supreme  Court  of  Oklahoma.    May  18,  1015.) 

{SvUabuJt  &v  the  Court.} 

1.  Railroads  €=>275,  282 — Injuries  to  Lx- 

CENBBBS~tiTOCK  SUIPPEa— SUf  FICIENCT  OF 

£  viDisHCB— Negligeh  ca. 

Where  a  car  was,  placed  on  a  side  track 
alongside  a  cattle  chute  on  a  platform,  to  be 
loaded  b;  deceased  with  atock  for  ti'auspor- 
tation,  and  where,  after  the  stock  was  placed  in 
the  car  and  the  door  sealed,  at  the  suggestion  of 
a  brakeman  that  the  same  would  not  hold  and 
that  he  fix  the  door,  deceased,  intending  so 
to  do,  passed  between  the  platform  and  the  car 
and  was  injured  by  the  forward  movement  of 
the  car  which  bad  been  attached  to  an  engine  and 
another  car,  held,  that  the  loading  was  not 
completed  until  the  door  was  properly  fasten- 
ed; that,  in  attempting  so  to  do,  he  was 
not  a  trespasser,  but  rightfully  upon  the  prem- 
ises; that,  being  rightfully  upon  the  premises, 
it  was  the  duty  of  defendant  to  ase  reasonable 
care  to  avoid  injuring  him  while  there ;  and 
that  as  the  evidence  reasonably  tends  to  prove 
that  the  brakeman  knew  or  should  have  known, 
by  the  exercise  of  ordinary  care,  that  deceased 
was  in  a  place  of  danger  at  the  time  he  di- 
rected the  forward  movement  of  the  cars,  the 
court  was  right  in  sending  the  queatiui  oc  de- 
fendant's negligence  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
O^I^^D^y  878-S77,  m5-523;   Dec.  Dig. 

2.  Railboads  «=>282  —  Injuuxs  to  IiI- 

CENBEES— Pleading— Vabiance. 

Where  the  allegation  is  that  the  defendant 
knew  of  the  perilous  position  of  deceased  be- 
tween the  platform  and  the  car  at  the  time  the 
forward  movement  of  the  train  was  directed, 
and  the  evidence  reasonably  tends  to  prove 
that  defendant,  by  the  exercise  of  ordinary  care, 
should  have  known,  held,  that  the  variance,  if 
any,  was  Immaterial,  and  that  the  petition  will 
be  considered  amended,  bo  as  to  conform  to  the 
proof. 

[Ed.  Note.~For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  910-823 ;  Dee.  Dig.  «^282.] 

3.  Railroads  €=>282  —  Injuries  to  La- 

CEN8EE8— iNSlBUCTIOHfl. 

instructions  examined,  and  held,  no  error. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  910-^23;   Dec  Dig.  «=»282.] 

Error  from  District  Court,  Murray  Coun- 
ty ;  R.  McMillan,  Judge. 

Action  by  Rebecca  Cole  against  the  St 
XiOuls  &  San  Fraucisoo  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  AfSrmed. 

W.  F.  Evans,  of  St  Lonls,  Mo.,  and  B.  A. 
KlieustAuuldt  and  E.  U.  Foster,  both  of  Okla- 
homa City,  for  plaintiff  in  error.  Giddings 
&  OidOlngs,  of  OkflahcHna  Oity,  for  defendant 
In  error. 

7URN11R,  J.  On  June  14,  1912,  Rebecca 
Cole,  defendant  in  error,  sued  St.  Louis  ft 
San  Francisco  Railroad  Company,  plalntlfC 
in  error,  in  the  dILstrlct  conrt  of  Murray 
county,  in  damages  for  the  negligent  killing 
of  her  husband,  E.  O.  Coie.  Xhe  petition, 
after  making  certain  formal  auctions  not 
necessar>'   here   to   mention,  substantially 


states  tliat  <m  Apifl  10,  1012,  lier  boaband 
was  engaged  at  Fletcher,  OU.,  in  loading 
stock  into  one  of  defendanlfs  can  set  by  de- 
fendant upon  its  spur  tra<A  opposite  a  chute 
on  Its  stock  platform ;  that  the  platform  was 
25  feet  long  and  4  feet  4  Inchea  high  and  was 
3  feet  4  Inches  from  the  near  rail  of  said 
spur  track ;  that,  after  the  car  was  loaded, 
an  engine,  detached  from  a  train  on  the  main 
track,  backed  upon  the  qiur  track,  for  the 
purpose  of  picking  up  said  car  of  lire  stock; 
that,  before  coupling  onto  it,  a  member  of 
the  train  crew  told  Cole  that  the  door  of 
the  car  was  not  pr<veilLy  fastuied  at  the  bot- 
tom; that  thereupcm,  while  members  of  the 
train  crew  were  standing  by,  deceased  woU 
between  said  platform  and  the  car  to  fix  the 
sam^  whereupon  the  train  crew,  knowing  the 
perilous  position,  without  notice  to  him,  n^- 
ligently  moved  the  train  and  crushed  him 
between  the  platform  and  the  car — to  ber 
damage  in  a  sum  certain.  Afta  answer  filed 
in  effect  a  general  denial  and  a  iflea  at  con- 
tributory negligence  and  issue  Joined  reply, 
there  was  trial  to  a  Jury  and  Judgment  for 
plaintiff,  and  defendant  brings  the  case  here. 

[1]  It  Is  assigned  that  the  evidence  was  in- 
sufficient to  tak9  the  question  of  negligaiee 
to  the  Jury,  and  hence  the  court  erred  io 
overruling  the  motion,  at  the  <d08e  of  all  the 
evid«ice,  to  instruct  per^ptorily  for  defend- 
ant. In  Solts  V.  Southwestern  Cotton  OtI 
Co.,  28  Okl.  706,  115  Pac.  776,  we  said: 

"The  question  presented  to  a  trial  conrt  oa 
a  motion  to  direct  a  verdict  is  whether,  ad- 
mitting the  truth  of  all  the  evidence  which  has 
been  given  in  favor  of  the  party  against  whom 
the  action  is  contemplated,  together  with  such 
inferences  and  coodusiona  as  may  be  reasonably 
drawn  from  it,  there  is  enough  competent  evi- 
dence to  reasonably  sustain  a  verdict  shonld 
the  jury  find  in  accordance  therewith.  Where 
the  evidence  is  confiicting,  and  the  court  is  asked 
to  direct  a  verdict  facts  and  inferences  in 
conflict  with  the  evidence  against  which  the  sc- 
tion  is  to  be  taken  must  be  eliminated  entirely 
from  consideration  and  bri:ally  disrpfiarded, 
leaving  for  connderation  that  evidence  only 
which  is  favorable  to  the  party  against  whom 
the  motion  Is  leveled." 

Thus  guided,  the  evidence  reasmiably  tends 
to  prove  that  on  April  10,  1912,  defendant 
placed  oo»  ot  Its  stock  cars  on  Its  qior  track, 
running  ncsth  and  south  at  Fletcher,  along- 
side its  stock  platform,  to  enable  deceased 
to  load  it  with  stock  to  be  transported  by 
defendant  as  a  common  carrier.  The  plat- 
form was  25  feet  long  and  4  feet  6  Incha 
hifi^'and  was  so  much  shorter  than  the  car 
that  the  car  projected  beyond  the  platform 
at  both  ends.  At  the  south  end  the  distance 
between  the  platform  and  the  car  was  from 
IS  to  24  Inchffl  and  from  8  to  10  Inches  at  the 
north  end.  The  door  In  the  side  of  the  car 
was  placed  opposite  a  chute,  leading  from 
the  stock  pens,  which  connected  with  the  car 
by  gates  on  each  side  the  oar  door.  After 
the  stock  had  been  loaded  in  the  car,  the 
AooTf  which  was  intended  to  dide  trom  rl^t 
to  left  on  a  "keeper''  at  tbe  bottnn,  wu 


^EsFor  other  obns  see  same  topic  and  KBY-NUMBER  in  all  Key -Numbered  DlgesU  and  Indexei 
t  Rehearing  denied  June  £9,  1916. 
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doBed  and  the  car  sealed  by  those  asslstlDg 
deceased  in  loading.   After  this  waa  done, 
deceased's  attention  was  called  by  a  member 
of  the  train  crew  to  the  fact  that  the  door 
was  loose  fnnn  the  ^'keeper,"  whereupon  de- 
ceased had  the  same  unsealed  and  placed 
within  the  "keeper"  and  resealed.   All  this 
time  the  car  bad  not  been  moved  but  was 
standing  opposite  the  chute,  where  It  had 
been  loaded.  About  that  time  a  frel^t  train 
came  In  from  the  south  on  its  way  towards 
the  destination  ot  the  stock,  whereupon  the 
engine  was  detached  and  backed  southward 
upon  this  spur  track  for  the  purpose  of  cou- 
pling on  this  stock  car  and  pladnp  it  in  the 
train  on  the  main  track.  In  so  doing  It  first 
coupled  onto  an  oil  ear  standing  north  of  this 
stock  car  on  the  spur  track  a  short  distance 
away,  and  st<^ped.   At  that  time  deceased 
was  standing  on  the  ground  at  the  north  end 
of  the  platform  near  a  brakeman  In  the  train 
crew,  and.  while  so  standing,  the  engine 
backed  the  oil  car  down  upon  the  stock  car 
to  which  it  was  coupled  by  the  brakeman. 
After  making  the  coupling,  and  before  mount- 
ing to  the  top  of  the  stock  car,  the  brakeman 
expressed  to  deceased  his  opinion  that  the 
door  of  the  car  would  not  hold,  and  advised 
deceased  to  Ax  It   It  seems  that,  at  the  bot- 
tom of  the  door  nearest  deceased,  the  iron 
pin  was  missing  which  held  that  comer  of 
the  door  secure  to  the  car  by  passing  through 
pilates  designated  for  that  puriwse,  and  that 
upon  being  so  advised,  while  the  car  was 
still  standing,  deceased  attempted  to  get  to 
the  door  to  fix  it,  and  was  passing  between 
the  platform  and  the  car.  when  the  brake- 
man  mounted  the  stock  car  and  signaled  the 
engineer  to  pull  out,  which  was  done  without 
warning  to  deceased ;  the  forward  movement 
of  the  cars  crushing  him  between  the  plat- 
form and  the  car,  throwing  him  out  at  the 
point  of  entrance  and  injuring  him  to  such 
an  extent  that  he  died.  There  was  some  con- 
flict in  the  evidence  as  to  whether  the  train 
did  not  back  on  south,  after  coupling  onto 
tbe  stock  car,  and  couple  onto  a  car  of  cot- 
ton some  20  feet  away,  before  pulling  out 
But  resolving,  as  we  must  sU  controverted 
questionB  of  fact  In  favor  of  the  plaintiff,  we 
are  bound  to  say  that  such  it  did  not,  which 
is  in  keeping  with  the  testimony  of  the  wit- 
ness who  viewed  the  accident  from  a  tele- 
phone pole  a  short  distance  away,  and  whom 
the  Jury  believed  in  preference  to  certain  of 
tbe  train  crew,  who  testified  to  the  contrary. 
In  view  of  whl«ai  we  say  the  evidence  rea- 
sonably tends  to  prove  that  deceased  entered 
between  the  platform  and  the  car  at  the  sug- 
gestion of  the  brakeman  while  the  train  was 
standing  stlU  and  while  tbe  brakeman  was 
mounting  to  the  top,  and  met  death,  as  stated. 
S3  Cye.  809,  lays  down  the  rule  thus: 

**Jt  is  the  duty  <^  a  raUroad  company  to  use 
reasonabls  care  and  prflcautl«n  In  the  operation 
4^  its  trains  or  cars,  so  a>  to  iwoteet  persons 
working  on  or  about  its  tracks,  upon  its  ex- 
press or  implied  invitation,  from  dangers  of 
which  It  knows  or  ought  te  know.    *    •  * 


As  to  persona  working  on  or  about  a  railroad 
compnnr's  cars,  upoo  its  express  or  implied 
invitation,  the  compaoy  owes  the  duty  ol  ezei^ 
cising  reasonable  care  and  precaution  to  avoid 
injuring  them.  In  snch  cases  the  railroad  com- 
pany should  exercise  ordinary  care  in  maistain- 
ms  the  cars,  *  •  «  and  abonld  llkewlsB 
use  such  care  in  the  movement  of  trains  or  cars 
which  are  likely  to  injure  a  workman,  of  whose 
presence  It  has  or  ought  to  have  knowl- 
edge.   •  • 

In  Linker  r.  Union  Pae.  R.  Co.,  82  Kan. 
5S0,  109  Paa  678,  the  coart  quotes  approving- 
ly from  3  EiUlott  on  Railroads,  |  1265c. 
thus: 

"Shippers  and  consisnees  of  freight  on  rail- 
road premises,  for  the  purpose  of  loading  and 
unloading  cars,  are  properly  there, .  and  are 
not  trespassers,  or  bare  licensees,  and  the  rail- 
road company  Is  bound  to  use  reasonable  care 
to  avoid  injnrine  them  while  so  enimged.  If 
such  persons,  while  so  engaged,  and  without  neg- 
ligence on  their  own  part  other  than  that  in- 
attention to  their  own  safety  which  an  absorp- 
tion in  the  duties  in  which  they  are  engaged 
naturally  produces,  are  hurt  by  the  negligence 
of  tbe  railway  company,  they  have  an  action  for 
damages.  It  Is  a  duty  of  switch  crews  with 
knowledge,  or  the  means  of  knowledge,  that 
persons  are  loading  or  unloading  cars,  to  warn 
them  of  an  inteation  to  switch  ears  over  a 
track  on  whldi  their  car  Is  placed." 

See.  also,  Tlumipson  on  K^Ilgence  (White's 
Snpp.)  1 1841. 

In  other  words,  the  degree  of  care  whlcb 
the  railroad  company  owes  a  person  on  or 
aboot  Its  cars  turns  upon  the  question  of 
whether  he  is  ri^^tfully  or  wrongfully  at  the 
place  where  he  Is  injured.  If  he  Is  wrong- 
fully there,  he  Is*  a  trespasser  or  a  mere 
licensee,  to  whom  defendant  owes  no  duty, 
exaept  not  to  wUlfnUy  Injure  him,  or  at 
most  is  not  liable  unless  the  Injuries  com- 
plained of  are  caused  hy  Ita  failure  to  exer- 
cise reasonable  care  after  he  Is  observed  to 
be  In  a  dangerous  position.  88  Gyc.  800. 
But  when  he  Is  rightfully  at  the  place  where 
Injured,  as  he  was  here,  If  the  servants  of  de> 
f  endant  knew  or  had  reason  to  suspect  bis 
presence  there,  It  was  their  duty  to  notuy 
him  that  the  ear  was  about  to  be  moved,  and 
a  failure  so  to  do,  resulting  In  Injury,  was 
ne^lgence  on  tbe  part  of  def^dant 

In  Central  of  Oa.  By.  Go.  t.  DttSey,  118 
Ga.  346,  42  S.  E.  610,  the  facts  were  that 
plaintiff  was  employed  by  another  as  a  la- 
borer to  sack  and  load  corn  in  cars  betoogiiig 
to  the  defendant  railway  company  for  trans- 
portation ;  that  while  he  was  so  at  work  In 
one  of  the  cars,  the  servants  ot  the  company, 
without  warning,  coupled  an  engine  to  the 
car,  and  as  the  car  moved  off  It  was  derailed, 
owing  to  defects  In  the  track,  and  tomed 
over  and  Injured  plaintiff.  As  to  the  duty 
that  defendant  owed  plaintiff,  the  court  said: 

"If  the  plahitiff  was  ri^litfaily  in  the  car, 
and  the  servants  of  the  company  knew  or  bad 
reason  to  suspect  hts  presence  there,  it  was 
then  the  duty  of  the  company  to  notify  him 
that  the  car  was  about  to  be  moved.    •   •   • »» 

In  Chesapeake  &  Ohio  Ry.  Co.  v.  Plummer, 
143  Ky.  97, 136  S.  W.  159,  the  facta  were  that 
at  Yanceburg  the  company  had  a  main 
track,  a  passing  tra<^  and  a  boose  track. 
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On  tbe  honse  track  a  car  had  been  placed 
for  the  purpose  of  loadiog  tan  bark.  While 
Plummer  and  other  employes  of  the  shipper 
were  In  said  car  engaged  In  placing  the 
bark,  a  freight  train  going  east  stopped  at 
the  station  to  do  some  switching.  In  the 
course  of  so  doing,  It  became  necessary  to 
move  the  car  In  which  Plummer  was  working 
out  upon  the  main  track,  which  was  done, 
and  thereafter  the  car  was  then  placed  at 
the  point  It  stood  before  it  was  moved.  Aft- 
er that  the  trainmen,  desiring  to  place  an- 
other car  on  the  house  track,  made  a  "run- 
ning switch"  and  sent  that  car,  detached 
from  the  engine,  onto  the  house  track  at  a 
rapid  speed,  and  struck  the  car  In  which 
Plummer  was  at  work,  and  Injured  him.  On 
this  state  of  facta,  it  was  held  the  court  was 
right-  In  refusing  to  direct  a  verdict  for  de- 
fendant. Speaking  to  the  presence  of  Plum- 
mer in  the  car,  the  court  said : 

"But,  whether  the  trainmen  bad  actual  knowl- 
edge of  this  fact  or  not,  certain  it  is  that,  by 
tihe  exercise  at  ordinary  car&  they  could  have 
known  it,  and  so  both  by  the  information  in  the 
poesession  of  the  station  agent,  as  well  as  the 
knowledge  on  the  part  of  the  trainmen,  it  is 
clear  that  the  company  had  notice  tliat  men 
were  engajred  in  loading  the  car." 

In  the  syllabus  the  court  said: 

"When  a  railway  company  places  a  car  on 
its  tracks  for  the  purpose  of  oeiog  loaded  or 
unloaded  by  the  owner  of  the  property  contain- 
ed in  or  being  put  in  the  car,  the  peraons  who 
are  engaged  in  loading  or  unloading  the  car  are 
rightfully  apon  the  premises  of  the  company, 
and  it  owes  them  the  duty  .of  exercising  ordina- 
ry care  to  aroid  Injury  to  them,  if  the  fact 
that  they  are  engaged  in  or  about  the  car  is 
known  or  in  the  exercise  of  ordinary  care  could 
tiave  been  known  to  the  trainmen.  Before  mov- 
ing or  disturbing  a  car  in  or  about  which  per- 
sons are  engaged  in  loading  or  unloading,  it  is 
the  duty  of  the  trainmen,  if  the  station  agent 
knowB  or  if  they  know,  or  in  the  exerdse  of  or- 
dinary care  could  know,  that  such  persons  are 
engaged  in  or  about  the  car,  to  give  them  rea- 
sonable notice  before  moving  or  disturbing  the 
car;  and,  if  a  person  so  engaged  in  loading 
or  unloading  a  car  is  Injured  by  the  negligence 
of  the  company  or  Its  employ^,  it  will  be  liable 
in  damages  for  any  resulting  injury,  unless  the 
injured  party  is  guilty  of  sudi  coumbntory  neg- 
lect as  would  defeat  m  recovery." 

Slgln,  eta.  By.  Co.  t.  Sarah  Ann  Gliomas. 
Adm'x,  116  IlL  App.  508,  was  a  suit  In  dam- 
ages for  personal  Injuries.  The  facta  were 
that  the  deceased,  husband  of  tbe  plaintiff, 
was  accompanying  a  shipment  of  stock  and 
was  crossing  defendant's  trat^  at  tbe  time 
he,  was  injured.  In  affirming  tbe  Jn^nrat 
of  tbe  trial  court,  which  refnsed  to  direct  a 
verdict,  the  court  said: 

"The  owner  of  the  cattle  bad  Implied  con- 
sent of  appellant  to  cross  over  the  yards  and  to 
look  after  his  property.  The  case  is  controlled 
by  the  doctrine  applied  to  persons  who  are 
rightfully  upon  the  railroad  track  or  near  it  for 
the  purpose  of  loading  or  unloading  freight  In 
sueb  case  the  company  owes  such  persons  the 
duty  of  exercising  reasonable  care  for  their 
safety.  Am.  &  Eng.  EncS.  (2d  Ed.)  vol.  23, 
p.  TB9.  Tbe  fact  that  no  agent  of  appellant 
loiew  that  plaintiff's  intestate  was  there  con 
make  no  diSterence.  Appellant  knew,  or  by  the 
exercise  of  the  Blightest  attention  might  have 
knotfn,  these  cattle  cars  were  there,  and  to. 


make  a  running  switch  and  throw  a  string  of 

freight  cars  into  the  yard  without  any  warn- 
ing is  evidence  of  gross  negligence,  and  will 
justify  a  verdict  in  behalf  of  any  one  who  is 
rightfully  upon  the  yuds  and  is  thereby  in- 
jured while  he  is  in  the  exercise  of  reasonable 
care  for  his  own  safety." 

In  Watson  v.  Wabash,  etc.,  Ry.  Co^  66 
Iowa,  164,  23  N.  W.  880,  the  first  secUom  of 
the  syllabus  reads: 

"The  plaintiff  was  a  teamster  who  was  en- 
gaged at  the  time  in  loading  lumber,  owned  by 
his  employer,  npon  his  wagon  trtm  a  car 
standiug  on  one  of  several  side  tracks.  He  had 
warning  of  an  approaching  engine,  but  not  of 
an  approaching  car,  and  be  did  not  know  on 
what  track  the  engine  was  approaching.  With 
a  view  of '  protecting  liimself  and  bis  team  from 
possible  danger,  which,  however,  he  had  no  rea- 
son to  think  mmitnent,  he  undertook  to  dis- 
mount from  the  car,  and.  In  doing  so,  placed  his 
left  foot  upon  a  link  which  projected  from  the 
drawbead  of  a  car  standing  on  die  same  track 
and  near  to  the  car  whidb  he  was  unloading. 
Just  then  a  car,  of  whose  approach  plaintiff  bad 
no  notice,  was  thrown  against  the  one  on  the 
link  of  which  his  left  foot  was  resting,  and  it 
was  thrown  against  the  car  from  which  he 
was  dismounting,  crushing  his  foot  between  tbe 
drawbeads  of  the  two  cars.  Under  aU  the  cir- 
cumstances of  the  case  (see  opinion),  held: 
•  •  •  <2)  That  since  plaintiff  was  rightfully 
mwre  he  was,  and  siace  the  car  was  placed 
where  it  was  for  the  purpose  of  unloading,  and 
since,  even  if  defendant's  employfa  did  not 
know  that  plaintiff  was  there,  they  bad  reason 
to  anticipate  that  some  one  might  be  there,  it 
was  negUgenoe  on  thehr  part  thus  to  throw  the 
car  back,  as  they  did,  upon  others  standing 
upon  the  side  tra^  for  the  purpose  of  unload- 
ing." 

In  the  body  of  the  opinion  the  court  said: 
"If  the  plaintiff  was  rightfully  there,  the 
company  owed  him  the  duty  of  such  care  as  is 
necessary  for  the  safety  of  all  persons  engaged 
as  he  was;  and  it  wss  not  for  tlw  companyB 
employes  to  close  their  eyes  and  excuse  them- 
selves by  saying  that  tbey  did  not  know  that 
any  one  was  being  imperiled." 

It  will  not  do  to  say  that  the  loading  in 
question  was  completed,  and  hence  deceased 
was  not  entitled  to  the  benefit  of  the  rule, 
but  that,  having  assumed  a  position  of  safe- 
ty at  the  north  end  of  the  platform  after  the 
loading  was  completed,  he  was  a  trespasser 
to  whom  the  company  owed  no  duty,  except 
not  to  injure  talm  after  his  peril  was  discov- 
ered. This  for  the  reason  that,  so  long  a& 
the  door  was  not  properly  fastened,  the  load- 
ing was  not  complete;  hence  deceased  was 
rightfully  on  the  premises  while  attempting 
to  fix  It.  In  Southern  Ry.  Co.  v.  Goddard, 
121  Ky.  667,  89  S.  W.  676,  12  Ann.  Gas.  116, 
the  shipper  was  injured  after  loading  the 
horses.  At  that  time  he  discovered  there 
was  no  room  in  the  car  for  one  of  the  sul- 
kies. In  going  around  the  car  to  see  if  th« 
south  door  was  securely  fastened,  he  fell  into 
a  ditch  and  was  Injured.   The  court  said: 

"But  the  loading  was  not  complete  until  the 
vehicles  and  trappings  of  tbe  shippers  were  al- 
so placed  in  or  about  the  car,  tbe  boraea  halter- 
ed in  their  proper  places,  the  doors  of  ths  car 
securely  fastened.    *    *    • " 

And  plaintiff  was  brought  within  the  rale. 
In  this  syllabus  it  is  said: 

"A  shipper  of  stock,  who  is  <m  the  railroad's 
premises  engaged  In  loading  the  ato<A  into  m  car 
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furniabed  Urn  for  tbat  pnrpoae,  or  In  perform- 
ing necessary  duties  relative  to  the  final  prep* 
aration  of  tbe  car  for  ghipment,  is  not  upon  the 
premlseB  u  trespaaser  or  Ucensae  but  by  In- 
vitation as  a  enatomtf,  and  the  carrier  ia  re- 
quired to  vxtxetae  ordinary  care  toi  make  Iti 
premisea  safe  for  Us  uae." 

Neither  wlU  it  do  to  say  that  deceased 
waa  asalBting  defendant's  aerranta  gratu- 
itously at  the  time  he  waa  injured,  and  there- 
fore waa  not  within  the  proteetLw  of  the 
rula  Thia  for  the.  leaaon  that  in>  attemptlzig 
to  aasl^,  aa  he  did,  he  waa  nelttier  a  tres- 
paaser,  a  Ucenaee»  nor  a  ToAanteer,  bat  was 
rl^tfiiUy  upon  the  premises  ezpedltdng  his 
own  and  defendaufs  bnaineas,  and  hence 
waa  within  ita  protection. 

In  Mnmmangh  t.  Western  Maryland  Ry. 
Ca,  98  Md.  125,  56  AtL  8M,  1€6  Am.  St  Bep. 
388,  1  Ann.  Gas.  008,  tbe  court  quotes  from 
ThompBon  on  NegHscaice,  p.  1046, 1 4St,  where 
the  learned  anChor  says: 

*****  Care  mtutt  be  taken,  howerer,  to 
diatinguiBh  the  case  of  a  mere  volunteer  from 
that  of  one  assistiDg  tbe  aervants  of  another, 
at  their  request,  foe  the  purpose  of  expediting 
his  own  busineBs  or  that  of  their  master." 

Ck>ncerning  the  rights  of  the  latter,  the 
court  dtes  Wright  v.  London  N.  W.  R.  W. 
Ga,  li.  B.  1  Queen  Bench  Dlv.  262,  concern- 
ing which  it  said: 

"The  facta  of  the  last-named  cases  were  as 
follows;  The  plaintiff  sent  a  heifer  by  defend- 
ant's railway.  On  the  arrival  of  the  train  at 
the  station,  there  being  only  two  porters  avaii- 
able  to  shunt  the  car  to  a  siding,  from  which 
alone  the  heifer  could  be  delivered  to  the  plaia- 
tiS,  in  order  to  save  time  he  assisted  in  shunt- 
ing the  car,  and  wliile  so  doing  he  was  run 
against  and  injured  through  a  train  being  negli- 
gently allowed  by  defendant's  servants  to  come 
out  of  the  siding.  There  was  evidence  that  the 
station  master  knew  that  plaintiff  was  assist- 
ing in  shunting  and  assented  to  his  doing  sa  It 
was  held  that  the  plaintiff  was  not  a  mere  vol- 
unteer assistlDg  the  defendant's  servants,  but 
was  on  defendant's  premises  with  their  consent 
for  the  purpose  of  expediting  the  delivery  of  his 
own  goods,  and  the  defendants  were  therefore 
UaMe  to  him  for  the  nwligenoe  of  tlieir  serv- 
ants." 

We  are  therefore  of  opinion  that  aa  the 
evidence  reasonably  tends  to  prove  that  de- 
ceased was  rightfully  on  the  premises  and  be- 
tween the  platform  and  the  car  in  aid  of 
hlB  own  and  defendant's  business,  In  obedi- 
ence to  the  suggestion  of  one  of  the  train 
crew,  who  knew,  or  by  the  exercise  of  ordi- 
nary care  ebonld  have  known,  he  was  there 
for  that  purpose,  tbe  court  did  right  to  leave 
it  to  the  Jury  to  say  whether  def^dant  was 
n^llgent  in  moving  tbe  train  as  it  did  wlille 
deceased  waa  In  that  perllouB  position.  See, 
also,  Chicago  ft  S.  B.  B.  Co.  v.  Shaw,  116 
Fed.  621.  64  a  C.  A.  77;  O.  ft  O.  By.  Go.  v. 
Wiley.  90  S.  W.  657,  28  Ky.  Law  Best.  770 ; 
Jacobson,  Adm'z,  t.  St  Panl  ft  D.  B.  R.  Co., 
41  Minn.  206,  42  N.  W.  982;  Dooley  v.  M., 
K.  &  T.  By.  Co.,  50  Tex.  ClV.  App.  298,  110 
S.  W.  186;  Texas  ft  N.  O.  B.  Ga  v.  McDon- 
ald (Tex.  OiT.  App.)  86  S.  W.  49B;  Bntler  v. 
Cliicaeo,  B  I.  ft  P.  By.  Co.,  166  Ha  App. 
287,  136  S.  W.  720. 


[I]  Bat  says  dtfendant:  Aa  the  petition 
allies  that  defendant  knew  of  the  perllons 
position  of  deceased  at  the  time  he  was  In- 
jured, and  the  proof  tends  at  most  to  prove 
that  defendant  in  the  exercise  of  ordinary 
care,  coold  have  known  that  fact,  there  was 
a  material  variance  between  tbe  allegatliw 
and  the  inroof,  and  hence  the  court  erred  in 
sending  tbe  case  to  the  jury.  There  la  no 
merit  in  tliis  cfHttontlon.  Bev.  Lairs  1910,  | 
4784,  provides: 

"No  variaoee  between  the  allegatlona,  in  a 
pleading,  and  the  proof,  is  to  Iw  deemed  mate- 
rial, umess  it  has  actually  misled  the  adverse 
par^,  to  his  prejudice,  in  maiutalning  his  ac- 
tioD  or  defense  upon  the  merits.  Whenever  it  is 
alleged  that  a  party  has  been  bo  misled,  that 
fact  must  be  proved  to  the  satisfaction  of  the 
court,  and  it  must  also  be  shown  in  what  re- 
spect be  has  been  misled,  and  thereupon  tb.6 
court  may  order  tbe  pleading  to  be  amended, 
upon  inch  terms  aa  may  be  just** 

Besidea,  it  nowhere  appears  tlut  the  al- 
leged vaiianee  waa  called  to  the  attention 
of  the  trial  court  or  sought  in  any  manner 
to  be  taken  advantage  of  In  the  trial  of  the 
cause. 

Quoting  approvingly  from  22  Ebc  of  P.  ft 
P.  610^  this  court  In  Patterson  t.  M.,  E.  ft 
T.  By.  Co.,  24  Okl.  747,  104  Pac.  SI,  said: 

"A  variance  may  be  waived  by  falling  to 
object  at  the  proper  time  to  the  admission  of 
evidence  on  the  ground  that  it  does  not  corre- 
spond to  tlie  allegations  of  the  pleading  in  sup- 
port ci  which  it  la  offered,  admission  in 
the  pleading  of  the  party  who  would  otherwise 
t>e  in  a  position  to  take  advantage  of  the  vari- 
ance, or  by  a  failure  to  allege  surprise,  seek 
postponement  of  the  trial,  or  take  other  steps 
that  are  essential  to  make  fhe  qne^loa  of  vari- 
ance available  on  appeal." 

Such  being  the  state  of  the  record,  and  It 
beU«  not  <dear  that  a  variance  exists,  we 
will  consider  the  pleading  amended  so  as  to 
conform  to  the  proof  and  to  charge  that  the 
peril  of  deceased  was  known,  or  In  One  exer- 
ctse  of  ordinary  care  could  have  been  known, 
to  the  trainmen  at  the  time  they  moved  the 
train,  to  the  injury  of  the  deceased. 

[3]  From  what  we  have  said,  it  follows 
the  court  did  not  err  In  (barging  tlie  jury 
thus: 

"You  arc  instructed  that  if  you  believe  from 
the  evidence  in  this  case  that,  at  the  time  the 
husband  of  the  plaintiff  was  killed,  he  was 
engaged  in  loading  a  car  load  of  stock  whldi 
he  was  about  to  ship  over  the  defendant's  road 
from  the  town  of  Fletcher.  Okl.,  and  Uiat,  while 
so  engaged,  he  was  standing  between  one  of  the 
defendant's  cars  and  tbe  platform  of  the  d^end- 
ant  from  which  the  stock  was  loaded,  for 
some  purpose  connected  with  the  care  of  said 
stock  or  of  the  car  in  which  the  stock  was  sit- 
uated, and  if  Be  was  there  with  the  knowledge 
of  the  trainmen  in  charge  of  the  defendant's 
train,  or  if  the  trainmen  in  charge  of  defend- 
ant's train  liad  the  means  of  knowing,  by  the 
use  of  ordinary  care,  that  he  was  so  situated 
between  the  car  and  the  said  platform,  then.  In 
that  event  it  was  the  duty  of  the  trainmen  In 
charge  of  said  train,  before  undertaking  to  in 
any  manner  move  uie  said  car,  to  warn  tbe 
said  deceased  of  their  Intention  ao  to  do,  in 
order  that  he  might  reach  a  place  of  safety. 
And  a  failure  to  so  warn  the  said  deceased,  if 
they  did  so  fail,  would  be  negll^nce,  for  which 
the  defendant  would  be  liable  m  this  case." 
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There  te  no  reveralble  error  contained  In 
InstmctUm  No.  2  which  charges  almost  ver- 
batim the  first  two  sentences  of  the  quotatton 
from  3  Elliott  on  Ballroads,  |  1265c,  anpra. 
The  second  sentence  only,  alleged  to  be  er- 
ror, means  that  one  who,  as  here,  enters  up- 
on the  premises  In  the  dlsebargfe  of  a  duty 
connected  with  his  shipment,  b&a  a  right  so 
to  do  with  that  absorption  In  the  discharge 
of  those  duties  which  they  naturally  prodnce, 
and  rely  npon  the  defendant  not  to  Injare 
him  by  the  negligence  of  its  servants  when 
there.  Instead  of  being  a  "novel  propor- 
tion," as  claimed,  this  Is  a  fiilr  statement  of 
a  general  rule  applicable  to  this  case. 

There  being  no  pierlt  In  the  remaining  as- 
signments, the  judgment  of  the  trial  court  Is 
afOrmed.  AH  the  Justices  concur. 


SIMS  T.  BROWN  et  al.   (No.  8748.)t 
(Supreme  Court  of  Oklahoma.  May  25,  1915.) 

(SvUah«»  ly  the  Court.) 

1.  CBAUPBBTT    ANO    MAinTBNANCB    9=»7  — 

Geantob  out  of  Possessior— Application 

01  Statute— Indian  Lands. 

The  provisions  of  section  2215,  Ckimp.  Liewa 
1909  (section  2260,  Bev.  Laws  1910),  apply  to 
Indian  lands,  upon  which  restrictions  have  been 
removed. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance.  Cent  Dig.  SI  54r-110;  Dec. 
Dig.  «=»7.] 

2.  Champebtt  and  Maintbnance  «=»7  — 
Gbaktob  out  of  Possebsios— Valid  rrr  or 
Conveyance. 

Section  221ES,  Comp.  Laws  1009  (section 
2260,  Bev.  Laws  1910).  making  it  a  misdemean- 
or to  buy  or  sell  any  pretended  right  or  title  to 
lands,  where  the  grantor,  or  those  by  whom  he 
claima,  has  not  been  in  possession  or  taken  the 
rents  and  profits  thereof  for  the  space  of  one 
year  before  sudi  conveyance  is  executed,  is 
declaratory  of  the  common  law;  and  a  convey- 
ance made  in  contravention  thereof  by  the  right- 
ful owner  of  such  lands,  as  against  tbe  person 
holding  the  same  adversely,  is  Inoperative,  re- 

rrdless  of  whether  or  not  such  adverse  holder 
holding  under  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance  Cent  Dig.  H  M-110;  Dec. 
Dig.  «s>7.} 

8.  Indians  #5>18— Lands  — Dbbcbnt—"An- 

cestbal  EarTATE." 

An  allotment,  made  by  the  Dawes  Oommis- 
^on  to  the  heirs  of  a  deceased  citizen  of  one  of 
tbe  tribes,  passes,  under  section  2531  of  Mans- 
field's Digest  of  Uie  Laws  of  Arkansas,  as  an 
ancestral  estate. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  S  49;  Dec.  Dig.  «=)18. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ancestral  Estate.] 

GommlasionerB'  Opinion,  Division  No.  1. 
Error  from  IHstrict  Gonrt,  Okfuskee  County ; 
John  CaruUiers,  Judge. 

Partition  by  B.  O.  Sims  against  David 
Brown,  and  Wesl^  Sawyer  and  another  in- 
terpleaded. From  the  Judgment,  plalntUf 
brings  error.  Affirmed. 


0.  T.  Huddlaston,  at  Okemab,  tor  plaintlfl 
in  error.  John  L.  Norman  and  S.  L.  O'Ban- 
non,  Irath  of  Okemali,  for  defendants  In  er- 
ror. W.  T.  Banks,  of  Hugo,  for  interplead- 
ers. 

COLLIEB,  a  This  Is  an  action  in  parti- 
tion and  to  remove  dond  from  title  to  the 
southeast  quarter  of  section  86,  township  U 
north,  range  10  east,  Okfaskee  county,  and 
for  damages  for  use  and  occupancy.  Institut- 
ed by  B.  O.  Bim^  plaintlfr  in  error,  herein- 
after referred  to  as  plaintiff,  against  David 
Brown,  defendant  In  error,  hereinafter  call- 
ed defendant  The  land  In  controversy  was 
the  allotment  of  Tlmmle  Ftoher,  deceased,  a 
full-blood  Creek  citizen,  who,  It  is  admitted, 
died  about  May  1,  1901.  Plaintiff  claims  ti- 
tle to  said  land  through  Betsy  Deer,  n£e 
Martin,  and  Samson  Bamett,  who  plaintiff 
claims  to  be  the  sole  and  only  heirs  of  Tlm- 
mle Fisher.  On  the  20th  day  of  August,  1907, 
Betsy  Martin  apd  Samson  Bamett  conveyed 
said  quarter  section  to  John  U  Bruce.  On 
the  lOtti  day  of  August,  1907,  John  I*  Bruce 
and  Alice  Bruce,  his  wifo,  conveyed  by  quit- 
claim deed  said  sontheast  quarter  of  said 
section  to  B.  O.  Sims.  On  the  10th  day  ot 
August.  1907,  Betsy  Martin  conveyed  the 
soutli  half  of  said  southeast  quarter  to  David 
Brown,  defendant. 

In  plaintiff's  petition,  it  is  admitted  that 
David  Brown  Is  the  owner  ct  a  one-half 
undivided  Interest  in  the  south  half  said 
southeast  quarter,  and  consequently  the  con- 
troversy, in  so  far  as  plaintiff  and  defend- 
ant are  concerned.  Involves  only  a  one-haU 
undivided  half  Interest  In  the  south  half  of 
said  sontheast  quarter.  D^udant  i^ered 
evidence,  toidlng  to  show  that  by  parol 
agrement  the  said  alleged  heirs  al  Tlmiule 
Fisher  partiUoned  said  southeast  quarter 
between  said  Betsy  Martin  and  Samson  Bar- 
nett;  the  said  Samson  Bamett  receiving  In 
said  partition  tbe  north  half,  and  the  said 
Betsy  Martin  receiving  the  south  bal^  of 
said  southeast  quarter.  Tlnunle  FIsber  died 
prior  to  receiving  deed  to  his  aliotmoit,  and 
after  his  death  tbe  Greek  Nation  Issued  a 
deed  to  said  lands  to  said  Tlmmie  Fisher  or 
his  heirs.  On  the  ISth  day  of  December, 
1908,  Betsy  Martin  and  Samson  Bamett 
conveyed  to  B.  O.  Sims  said  southeast  quar- 
ter ot  section  36,  and  said  deed  of  convey- 
ance was  duly  approved  by  the  county  Ju^e 
of  Okfuskee  county  on  tlie  ISth  day  of  De- 
cember. 1908,  and  filed  tar  record  on  the  19tli 
day  of  December,  190a 

Defendant  introduced  erldoice  (tf  a  war- 
ranty deed  from  tbe  aforesaid  Betsy  Martin 
to  the  south  half  of  said  quarter  section  of 
land,  and  evidence  which.  Is  not  denied,  that 
he  (Brown)  had  been  In  actual,  open,  and 
notorious  poooosgioo  of  said  south  half  ot 
said  quarter  section  of  land  since  1806,  and 
was  at  the  time  of  tbe  institution  at  tbis  ac- 
tion, and  conttnuously  until  the  time  of  trial. 


^s>For  other  cuu  sm  sum  topic  and  KST-NUMBBB  la  all  Key-Nomberad  Digasu  and  IndasM 
t  Raluarinc  denied  June  tX,  MS, 
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In  tbe  actual,  open,  and  notorious  poasegalon 
of  said  soutti  tuOf  of  said  southeast  qnar- 
ter,  claiming  to  own  the  same. 

Wesley  Sawyer  and  Amanda  Sawyer,  by 
tfadr  next  friend,  Wash  Proctor,  Interpleaded 
In  said  cause,  claiming  to  be  ttie  sole  and 
only  beln  of  Timmle  Fisher,  and  offered 
eridenoe  to  sujqitort  their  claim.  A  demurrer 
was  InteriMwed  by  eadi  said  plaintiff  and 
defoidant  to  the  erlduice  offered  In  siqh 
port  of  said  interpleaders'  petition,  which 
demurrers  were,  by  the  court,  sustained.  On 
motion  of  plaintiff,  the  court  Instructed  the 
Jury  to  find  for  plaintiff  for  the  north  half 
of  said  southeast  quarter,  and  to  find  tot  de* 
f^Ddant  fOr  the  south  half  of  said  Boutheaat 
quarter  of  said  land.  The  jury  r^umed  a 
▼erdlct  In  accord  with  such  peremptory  In- 
Btructions.  The  Inte^eadws  in  said  cause 
each  demurred  to  the  evidence  of  both  plain- 
tiff and  defttidant,  on  the  grouiui  that  neither 
bad  any  tlgU  to  the  land  in  question,  and 
that  neither  claimed  tSuaagk  the  heirs  of 
Solomon  Sawyer,  deceased,  to  whom  ttie  land 
of  Timmle  Fisher  was  allotted.  Said  demur* 
rer  was  overruled. 

Though  stated  In  many  ways,  the  only  er- 
ror assigned  by  plaintlfl  is  th»  giving  of  the 
peremptory  Instruction  in  fSvor  of  deftiid- 
ant  Brrors  assigned. by  the  Inteq^eaders 
are:  (1)  The  action  of  the  court  In  80»< 
talolng  the  motlcm  of  plaintiff  and  ot  defend- 
ant for  peremptory  Instructions;  and  (2)  the 
action  of  the  court  In  sustaining  the  dsnur- 
rer  to  tile  evidence  offered  tbe  Interplead- 
en. 

[1. 1]  The  Unt  questkm  Cor  our  determina- 
tion, BO  far  as  the  Issues  betweoi  plaintlfl 
end  defendant  are  concerned,  is  the  giving  of 
the  peremptory  Instruction  faeretoftve  stated. 
The  uncontradicted  evidence  In  this  case  on 
behalf  of  defKidant  shows  conduslveily  that 
he  was  In  the  open,  actual,  and  notorious 
possession  of  said  south  half  of  the  south- 
east quarter  c£  said  land,  claiming  to  be  the 
ownor  thereof,  prior  to  and  at  the  time  plain- 
tiff asserted  any  right  or  title  thereto,  and 
therefore  the  deed  acquired  from  Betsy  Mar- 
tin and  Solomon  Bamett  by  Sims  was,  under 
section  221S,  Oomp.  I^ws  1909  (section  2200. 
Rer.  Laws  1910),  void  as  to  said  B^^own. 

In  the  case  of  Miller  v.  Fryer,  35  Okl.  14S, 
128  Fac.  713,  Hayes,  J.,  spaaklng  for  the 
court,  said: 

'This  section  of  the  statute  bu  received  the 
coD8lderatio&  of  this  court,  and  been  applied  in 
several  caees,  all  of  which  are  referred  to  and 
reviewed  Id  tbe  recent  case  of  Martin  v.  Cox 
«t  sL.  81  OU.  54S,  122  Pae.  511.  In  this  case 
the  court  beld  tbat  the  (oreeoing  itatate,  making 
it  a  misdemeanor  to  buy  or  sell  any  pretended 
right  or  title  to  land,  where  tbe  grantor  or  those 
by  whom  he  claims  bave  not  been  in  possession 
or  takeD  tiie  rents  and  profits  thereof  fOr  the 

Space  of  one  year  before  sach  conveyance,  Ib 
edaratory  of  the  common  law,  and  that  a  con- 
veyance made  in  contravention  thereof  by  the 


rightful  owner  as  against  the  peraon  holding 
adversely  is  void,  and  that  it  is  not  necessary, 
in  order  tiiat  such  shall  be  the  reanlt  of  tbe 
statute  that  the  person  holdinf  shall  bold  un- 
der color  of  title  at  the  time  of  the  conveyance. 
It  Is  Bofflcient  If  he  was  in  poaiosgloD  adversely 
to  plalntiS  and  his  grantors.'* 

This  statute  ai^liea  to  Tndlan  lands,  upon 
which  restrictions  have  been  rranoved.  Mll- 
Iw  T.  V^er,  supra.  It  Uierefore  f<dlowa  that 
the  court  did  not  err  in  the  peremptory  In- 
structions requested  by  both  plaintlfl  and  de- 
fendant 

It  is  not  necessary,  to  a  oorrect  decision 
In  this  cas^  that  we  ctmslder  whether  or  not 
a  partltlott  of  real  proper^  can  be  made  by 
parol  agreement,  and  as  to  same  we  express 
no  opinion.  Kor  we  do  not  express  any  oidn- 
lon  as  to  the  title  to  said  land  in  controrwsy, 
exc^  as  hoelnafter  stated. 

The  (miy  ranalnlng  questton  Involved  in 
this  case  Is  as  to  whether  or  not  the  court 
properly  sustained  the  demurrers  interposed 
re^ectlvely  b^  die  plaintiff  and  by  deCend- 
ant  to  the  evidence  offered  by  the  Interplead' 
ers.  It  is  not  shown  In  the  record  the  date 
when  the  allotment  was  made  and  c^Hflcate 
Issued.  It  is  Shown  by  the  rseord  tiiat  the 
patent  tesued  October  10,  IMM,  and  the  case 
was  apparently  tried  upon  the  theory  that 
the  descent  was  east  as  of  that  date, 

[I]  Tb»  IntenOeaders  apparently  rest  their 
dalm  ot  title  upon  the  pvoposltlon  that  the 
"descent  cast"  is  under  ths  laws  of  AAan- 
SBs,  which  were  extended  over  the  Indian 
Territory,  and  the  estate  in  oontrorwsy  a 
"new  acqulaitlon." 

The  Supreme  Oourt  of  the  United  States, 
In  McDougal  v.  McKay  et  aL,  387  IT.  S.  872, 
86  Snp^  Ct  606.  60  L.  Bd.  — ,  Pigeon  et  aL 
T.  Buck  et  aL,  and  Roberts  v.  Underwood  et 
al.,  287  TT.  &  886,  86  Sup;  Ot  608,  69  L.  Ed. 
—  (decided  April  26,  1916),  In  affirming  the 
judgments  ot  this  court  in  said  causes,  said ; 

"An  allotment  made  by  the  Dawes  Commia- 
sion  to  the  heirs  of  a  deceased  citizen  of  the 
tribe  paseed  to  tbe  heirs,  under  section  2531  of 
Mansfield's  Digest  of  the  Laws  of  Arkansas,  as 
an  ancestral  estate." 

It  therefore  follows  that  the  lands  in  con- 
troversy not  being  a  new  acqnialtlon,  but  an 
ancestral  estate,  Interveners,  under  th^r 
evidence  in  tbls  case,  have  no  Interest  in  said 
land;  and  tbe  court  did  not  commit  error 
in  sustaining  the  donurrers  of  both  plaintiff 
and  defendant  to  said  evidence  offered  by 
Interveners. 

The  errors  assigned,  other  than  herein  cm- 
sidered,  are,  if  errors,  harmless,  and  are 
therefore  not  prejudicial  to  ttxe  substantial 
rights  of  the  parties  in  this  cause,  and  need 
not  be  separately  considered. 

There  being  no  reversible  error  In  this 
cause,  the  same  should  be  affirmed. 

PER  CURIAM.  AAapbBi  In  whole. 
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ROOEBS  T.  HATT,,   (No.  4422.)t 
(Snpreme  Court  of  Oklahoma.    June  1,  1916.) 

(Syllalus  bjj  the  Court.) 

1.  Justices  of  thb  Peace  <©=>90 — Civil  Ac- 
tions—Pi^a  din  aB-^REQUisixBS—TBiAx.  ON 
Appeal. 

The  same  degree  of  jiarticularit?,  In  plead- 
ings, is  not  required  in  actions  before  a  justice 
of  the  peace  that  is  required  in  conrts  of  record, 
and  a  pleading  that  is  sufficient  in  a  justice's 
court  is  sufficient  in  the  appellate  court,  where 
the  case  is  tried  de  novo  upon  appeal. 

[Ed.  Note.— For  otber  cases,  see  Justices  of  the 
Peace,  Cent.  D^.  f  806;  Dec  Dig.  «=990.] 

2.  LlUITATION  or  AOTXOHS  «=s>163—PAKnAI. 

Payment — Note. 

In  an  action  on  a  promissory  note  due  Feb- 
mar;  7,  1904,  commenced  January  10,  1912, 
beating  an  indorsement  of  a  credit  made  on 
March  1,  1810,  the  defense  of  the  statute  of 
limitation  is  not  good  for  the  reason  that  under 
section  4663,  Rev.  Laws  1910,  the  payment  made 
on  the  note,  March  1,  1910,  "raised  the  bar  and 
revived  the  debt" 

[Bd.  Note.— For  other  caaea,  aee  Limitation 
of  Actions,  Gent  Dig.  U  ei2-««7;  Dm.  Dlff. 
«s»163.] 

OommlssionerB'  Opinion,  DItIbIou  No.  2. 
Brror  from  County  Court,  Oklahoma  County ; 
John  W.  HayBon,  Judge. 

Action  by  Ollle  Hall  i^lnst  Robert  A. 
Rogers.  Judgment  for  plaintiff  on  appeal 
from  a  justice  of  the  peace,  and  defendant 
brings  error.  Afflrmed. 

BorwtiU,  Orocfcett  &  Johnscm,  of  CHdahoma 
Clt7,  for  idaintiff  In  error.  Chambers  ft 
Chambers,  at  Otlahoma  Cltj,  for  defendant 
in  error. 

GAIiBRAITH,  O.  ^ils  aetitm  was  cmn- 
menced  before  a  jnsUoe  ot  the  peace  to  re- 
cover on  a  promissory  note.  There  was  a 
Judgment  for  the  plalntUF,  and  defendant  ap- 
pealed to  the  county  court  In  the  county 
court  the  defendant  filed  an  answer  wUdi 
consisted  of  a  general  doilal  and  plea  at  the 
statute  of  limitations,  and  that  he  was  fflily 
an  indorser  on  the  note,  and  had  received 
no  notice  of  its  dtohimw  by  the  maker,  and 
was  therefore  discharged.  A  Jury  was  waiv- 
ed and  the  trial  had  to  the  court,  and  judg- 
ment rendoed  for  tlie  plaintiff,  from  whi^ 
the  deffflidant  has  prosecuted  an  appeti  to 
this  court 

[f]  It  iA  flrat  ofwnplalned  titiat  the  ooort 
erred  in  overruling  the  obJecUon  of  the  de- 
fendant to  the  introducttcm  of  evidence,  at 
the  trial  in  the  county  ooart^  on  the  ground 
that  the  biU  of  particulars  dl4  not  state  tadx 
sufficient  to  cmistltute  a  cause  of  actlML 
While  the  bUl  ot  particulara  cannot  be  re- 
garded as  a  model  pleading  In  form,  still  It 
was  sufBdent  to  craoply  with  the  require- 
ments ot  a  biU  of  partlcnlars  in  the  justice 
court,  which  the  statute  prescribed  shall 
state  "In  a  plain  and  direct  manner,  the  Acts 
constituting  the  cause  of  action  or  the  dalm 
to  be  set  off."  Section  6410,  Rev.  Iaws  1910. 
The  bill  of  particulars  charged  In  brief  "that 


Qie  def»idant  Is  justly  tndebted  to  him  in 
the  sum  of  $166.10,  for  rnmey  had  and  re- 
ceived, evidenced  by  one  certain  pnnaissory 
note,  and  interest  Uierecm,  a  copy  of  whidi 
Is  hereto  attached,  mad^  a  part  hereof,  mark- 
ed 'Ebchlblt  A,' "  and  further  alleged  that  the 
debt  was  long  past  due,  and  that  same  was 
unpaid,  except  as  ahown  by  credits  given  iq>- 
on  the  exhibit,  and  the  laayer  was  tor  judg- 
ment in  the  sum  of  the  daim,  Intweet,  costs, 
and  attorney's  f^.  Tbe  eidiiblt  shows  an 
IndorsHUoit  as  follows:  "March  1,  IUOl 
Received  f25  as  first  payment  <»  this  note." 
Th»  note  b(»e  date  ot  January  7,  190T.  and 
wes  due  SO  days  after  date.  Tlie  suit  was 
filed  January  10,  1912.  The  otijeetlai  to  tbe 
introduction  of  testimony  was  eqnivtient  to 
a  demurrer  to  the  bill  of  particulars.  Sfantts 
V.  J<«iee,  8  OkL  604,  41  Pa&  40a  This  can 
prc^>erly  be  said  to  contain  a  statonent.  In  a 
"plain  and  direct  manner,'*  of  the  Cacts  coii- 
Btltuting  the  cause  of  acUra,  and  was  suffi- 
cient to  comply  with  the  requirements  of  Qie 
practice  for  pleading  in  justice  courts.  Gar- 
vin V.  HarreU.  27  OkL  S75,  118  Pac.  186^  35 
L.  R.  A.  (N.  S.)  802,  Ann.  OasL  191SB,  744. 

At  the  close  of  the  plaintiffs  evidence,  Oie 
defendant  demurred  thereto  on  the  ground 
that: 

The  evidenee  of  th«  plaintiff  *is  insnflldent  to 
constltnte  any  cause  of  action  against  the  de- 
fendant and  it  shows  under  the  evidence  .that 
the  statute  of  limitation  bad  run  at  the  time 
that  the  alleged  payment  was  made,  and  for  the 
further  reason  tnat  there  la  no  writing  aigned 
by  the  d^sndant  sufficient  to  take  It  out  of  the 
statute." 

When  this  deonurrer  was  Interposed,  the 
court  recalled  the  ptadntlff,  and  the  following 
proceedings  occurred: 

"By  the  Court:  Did  yon  have  any  other 
claim  against  Mr.  Btman  at  the  time  tbia  $25 
was  paid  on  this  note?  A.  No,  sir;  that  la  all. 
The  demurrer  is  overruled  and  exception  al- 
lowed to  the  defendant.    The  defendant  rests." 

The  court  then  rendered  judgment  In  favor 
of  the  plaintiff.  The  plaintiff  testified  that 
on  the  date  of  the  note  be  loaned  the  plain- 
tlfF  In  error  $100.  and  that  the  plaintiff  in 
error  prepared  the  note  and  gave  It  to  him ; 
that  the  plaintiff  in  error  made  payment  on  the 
note  of  $25  on  March  1, 1910.  The  defendant 
offered  no'  testim(»iy. 

[2]  Tbe  evidence  of  the  plaintiff  clearly 
brings  this  cause  within  the  terms  of  section 
4663,  Rev.  Laws  1910,  which  provides: 

"In  any  case  founded  on  contract  when  any 
part  of  the  principal  or  interest  shall  have 
been  paid,  *  *  *  an  action  may  be  broo^t 
in  such  case  within  the  period  prescribed  fta 
tbe  same,  after  mdt  paysMit  •  *  •  " 

Under  this  statute  the  payment  of  926 
oa  March  1, 1010,  "raised  the  bar  and  reviv- 
ed the  debV'  and  oa  account  <MF  aucb  "pay- 
ment" of  a  part  of  the  debt  evidenced  by  Uie 
note  the  action  was  not  barred  oa  January 
10, 1912,  when  the  proceeding  was  commenced 
in  the  justice  court.  Clark  et  aL  v.  Grant,  2fi 
Okl,  308,  109  Pac.  234,  28  L.  R.  A.  (N.  S.1 
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519,  Ash.  Gas.  1912B,  506.  See,  also,  Letaom 
V.  KenyoD,  31  EaD.  301,  1  Pac.  562,  where  it 
was  belli  by  the  Supreme  Court  of  Kansas, 
constraing  this  section  of  the  Code,  prior  to 
its  adoption  by  the  L^slature  of  the  terrlr 
tory  of  Oklahoma,  that  the  payment  made  on 
a  note  by  the  assignee  of  tlie  maker  who 
made  a  TOlnntary  assignment  for  the  benefit 
of  all  of  his  creditors  after  the  execution  of 
tbe  note  was  "a  payment  of  a  -p&it  of  the 
debt,"  within  tbe  terms  of  this  section  snffl- 
d^t  to  toll  the  statute  of  limitations. 

It  Is  not  material  whether  "the  payment" 
prescribed  In  tbe  statute  is  made  before  the 
debt  Is  barred  or  afterwards,  since  tbe  stat- 
ute provides  that  the  payment  of  any  part  of 
the  debt  or  interest  rerlres  tbe  debt,  and  an 
action  may  be  maintained  thereon  at  any  time 
wltblu  the  statutory  period  after  snch  pay- 
ment. 

We  recommend  that  tbe  eiceptlons  be 
orermled  and  tbe  judgment  ajvealed  from 
affirmed. 

PEB  OOBZAM.   Adopted  In  wbol& 


SMITH  T.  OKLAHOMA  3T7PPLTCa  et  aLf 
(Na  3752.) 

<Bii^enie  Court  of  Oklaboma.  AprO  IS,  1915.) 
(Syllabus  ly  the  Court.} 

COBFOKATIONa  «=>202,    206  —  DiEBCTOBS  — 

Bbeach  of  TauBT  —  Stockholdebs  —  Right. 

TO  StTE. 

The  rule  is  that  shareholden  cannot,  ordi- 
narily, sue  in  viai^  to  redress  wrongs  done  to 
the  corporation,  ordinary  remedy  for  such 

injuries  ia  to  be  sought  primarily  through  cor- 
porate action.  But  if  the  directors  are  guilty 
of  a  breach  of  traa^  injurious  to  the  corporate 
assets,  or  to  the  rights  of  the  shareholders,  or 
Bome  of  them,  and  if  the  corporation  refuses  to 
institute  proper  proceedings  to  restrain  or  re- 
dress such  injuries,  one  or  more  of  the  share- 
holders may  proceed  in  their  IndiTidual  names. 
In  such  case,  bowsTer,  it  is  necessary  that  the 
petition  contain  averments  Bufficient  to  create 
an  exception  to  the  general  rule,  and  to  estab- 
lish in  petitioners  the  ri^t  to  thus  proceed. 

[Bd.  Note.— EVir  otiier  caass,  sea  Onrppratlons, 
^2b?^ibl^  791-71^,  822;  1>ea  Dig. 

Oommlasloners'  Opinion,  Division  No.  L 
Error  from  District  Court,  Oklaboma  Coun- 
ty; Oeo.  W.  Clark,  Judge. 

Action  by  G.  T.  Smith  against  the  Okla- 
homa Supply  Company  and  others.  Judg- 
nuskt  tor  defendants,  and  plaintiff  bxlngs  er- 
ror. Afflimed. 

Winn  &  Brill,  ot  Oklahoma  City,  for  plain- 
tiff In  error.  Griffith  ft  Pridmrd,  of  Okla- 
boma Gl^,  for  defendants  in  error. 

BREWEB,  C.  Plaintiff  in  error,  as  plain- 
tiff below,  filed  his  petition  against  tbe 
Oklaboma  Supply  Company,  a  corporation, 
and  a  number  of  persons  as  IndlvldoalB,  in 
thp  superior  court  of  Oklaboma  county.  Tbe 
petition  is  rather  lengthy  and  involves  a 


number  of  matters,  and  asks  relief  in  a  va- 
riety of  forma.  One  paragraph  of  the  peti- 
tion alleges  a  conspiracy  between  the  indi- 
vidual defendants,  by  which  they  acquired 
plaintiff's  stock  in  the  Oklahoma  Supply 
Company  for  less  than  Its  value,  through 
fraud  and  coercion,  and  asks  for  a  judgment 
for  tbe  difference  between  the  actual  value 
of  the  stock  and  the  price  paid.  Another 
paragraph  avers  that  the  books  of  tbe  corpo- 
ration showed  In  February,  prior  to  the  filing 
of  tbia  suit  in  May,  that  there  was  $506 
of  accumulated  profits,  and  that  plaintiff  is 
entitled  to  a  pro  rata  division  of  such  prof- 
Its.  Another  paragraph  of  the  complaint 
avers  an  Indebtedness  of  the  corporatlmi  to 
plaintiff  in  the  sum  of  (7.50  for  attending 
certain  meetings  of  the  board  of  directors. 
Another,  paragraph  alleges  that  tbe  officers 
and  directors  were  elected  at  a  stockholders' 
meeting  over  plaintiff's  objection,  and  that 
the  method  of  voting  was  irregular,  etc 
Another  alleges  that  the  corporation  sold  a 
quart  of  alcohol.  In  violation  of  the  laws  of 
this  state  and  of  the  United  States.  Another 
alleges  that  the  Indlvidnal  defendants  are  in 
combination  and  collusion  to  conduct  the 
business  in  their  individual  interest  Anoth- 
er paragraiA  avers  that  tbe  individuals  have 
falsely  charged  him  with  crime,  and  that 
they  have  trumped  op  false  <dalma»  and 
maliciously  preferred  base  o^K^em  against 
him,  etc 

A  demurrer  was  filed  in  the  superior  court, 
alleging:  Q^)  A  misjoinder  of  causes  of 
action;  and  (2)  that  the  amended  petition 
foiled  to  state  facts  sofficient  to  constitute  a 
cause  of  acticm.  This  demnrrer  was  sus- 
tained by  the  superior  court  generally,  with- 
out ^)ecl^riDg  whether  npon  tbe  g«iml 
grounds,  or  for  the  special  reasons  assign- 
ed ;  but^  from  a  careful  reading  of  the  peti- 
tion, we  are  Inclined  to  think  that  It  was 
good  upon  both  grounds. 

Thereafter,  plaintiff  obtained  an  order, 
transferring  his  cause  from  the  superior  to 
tbe  district  coort,  where  he  filed  another 
amended  petition,  alleging  in  somewhat  -dif- 
ferent language,  bnt  substantially  to  tbe 
same  effect,  all  the  mattras  and  things  stated 
in  tbe  other  petition,  and  adding  thereto  an- 
other and  indqiendent  cause  of  action,  In 
that,  tbrougb  the  fraad  and  procurement  of 
tbe  Individual  defendants,  plaintiff  bad  been 
wrongfully  thrown  out  of  the  employ  of  the 
company,  and  because  of  wfal<A  reason  plain- 
tiff bad  lost  his  salary  for  a'  number  of 
mouths,  which  he  would  have  otherwise 
made,  and  asking  judgment  thwefor.  In  tbe 
district  court,  defwidants  interiKwed  a  mo- 
tion to  strike^  on  the  ground  that  all  tbe 
points,  except  the  last  (me,  were  a  mere 
repetition  of  the  allegations  of  the  former 
petition,  to  whldb  a  demurrer  bad  been  sus- 
tained; and  tbat  the  new  cause  of  acUon  al> 
leged  was  at  variance  and  Inconsistent  with 
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the  other  alleged  causes  of  action.  This  mo- 
tion was  sustained,  and  from  this  ruling  this 
appeal  is  prosecuted. 

As  we  have  suggested  heretofore,  as  to  the 
ruling  on  the  demurrer,  we  think  there  was  a 
mLsJolnder  of  causes  of  action,  in  both  the 
former  and  the  last  petition,  and  that  the  ad- 
dition of  the  new  ground  in  the  last  one  left 
the  new  petition  subject  to  the  same  criticism 
and  objection.  Whether  or  not  the  motion 
to  strike  was  the  best  or  proper  way  to  reach 
the  matter,  the  fact  remains  that  the  petition 
stricken  was  demurrable,  on  the  ground  of 
misjoinder  of  causes  of  action. 

It  may  be  added,  before  finally  disposing 
of  the  matter,  that  in  so  far  as  plaintiff,  a 
minority  stocldiolder,  seeks  to  protect  the 
corporation  by  asserting  and  enforcing  its 
right  by  a  bill  In  equity,  his  petition  utterly 
fails  to  give  any  sufficient  reason  why  the 
corporation  does  not  enforce  Its  own  rights. 
While  It  Is  true  that  under  certain  circum- 
stances they  may  be  enforced  In  a  suit  by 
stockholders,  but  no  condition  has  been 
shown,  bringing  this  case  within  such  rule, 
which  has  been  stated  in  Checotah  Hdw.  Go. 
r.  Hensley,  42  OkL  260.  141  Pac.  422.  as 
follows: 

"The  rale  Is  that  diarebolders  cannot  cadi- 
narily  sue  In  squHt  to  redren  wroogs  done  to 
the  corporation.  The  ordinary  remedy  for  such 
injuriee  is  to  be  sourht  primarily  through  cor- 
porate action.  But  if  the  directors  are  guilty 
of  a  breach  of  trust,  injurious  to  the  corporate 
assets,  or  to  the  rights  of  the  shareholders,  or 
some  of  them,  and  if  the  corporation  refuses  to 
institute  proper  proceedings  to  restrain  or  re- 
dress such  iojories,  one  or  more  of  the  share- 
holders  may  proceed  in  th.^ir  individual  names. 
In  such  case,  however,  if  is  necessary  that  the 
petition  contain  averments  sufficient  to  create  an 
exception  to  the  general  mle,  and  to  establish 
in  petitioners  the  right  to  thus  proceed." 

The  judgment  of  the  trial  court  should  be 
affirmed. 

FEB  OUBIAll  Adopted  In  whola 


ROWSET  T.  JAMESON  et  sL  (Na  4865.)^ 
(Snprcme  Court  of  Oklahoma.   May  25.  19150 

(ByUabus  by  iht  Court.) 

1.  SJEOTiiKnT«s3>84~Issun—GSHXBAZ.  De- 
nial. 

Where  the  plaintiff  brings  ejectment,  under 
■eetion  6122,  Compiled  Laws  1009,  the  defend- 
ant, under  section  6123,  under  general  denial, 
may  make  any  defense,  legal  or  equitable,  that 
would  strengthen  his  own  title  or  defeat  bis 
adversary's. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Gent  Dig.  H  280-234.  2S6;  Dec.  Dig.  «=^84.] 

2.  Appeax,  and  BtetoB  4=9750  —  QrBanoNB 

PBEBEHtED— ASSXONUXNT  07  E^tBOB. 

•  An  assignment  of  error  that  "the  court 
erred  In  oveiraling  the  motion  for  a  new  trial" 
is  sufficient  to  review  all  the  questions  raised 
in  the  motion  for  a  new  trial. 

[Ed.  Nottt^For  other  eases,  see  Appeal  and 
ll:rror,  Cent  Dig.  U  3074-3083 ;  Dee.  ^  «=» 


3.  VRNDOB  and  P0BCHABEB  4=3232  —  BONA 

Fide  PnBCHASBB—NoncB— Possession. 
J.  owned  80  acrea  of  land,  40  acres  of 
which  was  his  homestead  allotment,  on  which  he 
lived.  In  March.  1804,  he  leased  said  premises 
to  It.  and  others,  for  a  term  of  five  years,  for  a 
canh  rental,  paid  In  advance.  In  December, 
1004,  be  conveyed  40  acres  of  said  premises, 
exclusive  of  the  hnnestead,  by  general  warranty 
deed,  to  a  trust  comoany,  which  deed  was  duly 
recorded.  In  April  following,  the  trust  company, 
for  a  valuable  oonslderatum,  cooveyed  said 
forty  acres  to  R.  In  the  meantimiL  J.  remained 
in  possession  of  Us  residence  oa  said  homestead, 
and  was  in  possession  thereof  on  tbe  date  of 
the  deed  from  the  trust  company  to  R.  MeU, 
possession  of  J.  was  not  notice  to  R.  as  to  any 
right  claimed  by  J.  in  tbe  40  sens. 

[Ed.  Note.— For  other  eases,  aee  Vendor  and 
Purchaser,  Cent  Dig.  11  640-646,  548-662; 
Dec  Dig.  «=»232.] 

Commissionera'  Opinion,  Division  No.  S. 
Error  from  District  Oomt,  Wagoner  Ooonty; 
B.  O.  Allen,  Judge. 

Action  liy  W.  B.  Rowsey  against  Lewis 
Jameson  and  o&era  Judgment  for  dtfoid- 
ants,  and  plaintiff  brlusB  error.  Beretaed 
and  remanded.' 

Geo.  D.  Bodgers,  of  Muskogee  and  Ohas.  U 
Cunningham,  for  plaintiff  In  error.  Jess  W. 
Watts,  Charles  G.  Watts,  and  Alvin  F.  Mo- 
lony,  all  of  Wagoner,  for  defendants  In  error. 

DUDLEY,  0.  This  is  an  appeal  from  the 
district  court  of  Wagoner  county.  On  April 
5,  1000.  the  plaintiff  in  error,  hereinafter 
referred  to  as  tbe  "plaintiff,"  commenced  this 
action  in  the  district  court  of  Wagoner  coun- 
ty, against  the  defendants  In  error,  hereinaft- 
er referred  to  as  the  "defendants,"  to  recov- 
er possession  of  40  acrea  of  land,  and  dam- 
ages for  the  wrongful  and  unlawful  posses- 
sion thereof.  The  petition  is  the  regular 
statutory  form  in  ejectment,  under  section 
6122,  Compiled  Laws  of  Oklahoma  1909.  in 
force  at  the  lime  the  stilt  was  Instltnted. 
The  defendant  Calvin  Henderson  filed  a 
disclaimer,  and  the  defendant  Lewis  Jameson 
filed  an  answer,  In  the  nature  of  a  general 
denial,  admitting  that  he  was  In  i)os3esslott 
of  said  tieal  estate  and  premises  at  the  time 
the  suit  was  Instituted,  but  claiming  that 
he  was  the  lawful  owner  and  entitled  to  tbe 
possession  thereof.  The  Issues  were  Joined 
and  the  case  tried  to  the  court  and  Jury,  re- 
sulting iu  a  Judgment  In  t&vot  of  the  defend- 
ant I^wIb  Jameson,  from  which  the  plaintiff 
has  appealed,  making  the  two  dtfendants  be- 
low defendants  in  error  here^ 

The  facts,  as  disclosed  by  the  record,  ap- 
plicable to  the  Questions  presented.  In  suli- 
stance,  are:  Tbe  defendant  Lewis  Jameson 
is  a  Creek  freedman,  and  aa  such  the  40 
acres  In  controversy,  together  with  his  home- 
stead adjoining  it,  consisting  of  40  acres, 
were  allotted  to  blm.  On  March  10,  1904, 
he  executed  a  lease  on  this  80  acres  to  W.  N. 
Patterson,  W.  E.  Rowsey  (the  plaintiff  in  er- 
ror here),  and  I^evI  Ackley,  for  a  term  of 
five  yeara,  beginning  March  1.  1904,  for  a 


^pFor  otbtr  CBsei  im  lanw  tople  sad  KBT-NVMBER  la  all  Key-Numband  DIkmu  aod  Indazss 

lltAearlns  denied  June  15,  UU. 
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cash  rental,  whldi  was  paid.  The  lessees, 
througb  tbelr  tenants,  went  Into  possession 
of  said  preniises  and  used  the  same  for  the 
years  1904,  1D05,  1906,  and  1907.  The  de- 
fendant lived  in  his  residence  upon  Us  home- 
stead at  the  time  the  lease  was  executed, 
and  continued  to  do  bo  daring  these  four 
reara.  There  la  no  fence  between  the  two 
forties,  and  it  aE^>ear8  that  the  residence 
is  located  partly  on  the  40  acres  In  coutro- 
Tersy.  Early  in  1008  he  took  poaaesslon  of 
the  40  acres  in  controversy,  and  has  ever 
since  remained  In  possession  thereof. 

In  I>ecember,  lOM,  the  defendant  Lewis 
Jameson  and  his  wife,  fbr  an  express  con- 
sideration of  $1,000,  executed  and  delivered 
to  the  Bradley  Bealty  Bank  &  Trust  Oom- 
pany  a  general  warranty  deed,  with  relin- 
quishment of  dower,  conveytng  tlie  40  acres 
In  controversy,  and  other  lands.  This  deed 
wafi  immediately  placed  of  record,  and  fol- 
lowing this  and  on  April  IS,  1905,  said  trust 
company,  for  an  exiwess  consideration  of 
$1,000,  conveyed  Oie  40  acres  in  controvert, 
by  general  warranty  deed,  to  the  plaintiff,  W. 
B.  Rows^.  This  deed  was  also  made  a  mat- 
ter of  record,  ahorUy  after  its  exeeutloB 
and  dfillTayt  ud  Is  the  basis  of  plaintiff's 
tltl& 

On  the  trial  of  the  case,  the  defendant 
Lewis  Jameson  admitted  the  execatlon  at  the 
d^ed  to  the  trust  company,  hut  claimed  that 
he  did  not  Intend  to  Indude  tlie  land  describ- 
ed therein,  but,  as  a  matter  of  fact.  Intended 
to  Include  other  lands;  and  that  the  deed,  as 
a  matter  of  ibct,  was  a  mortgage  given  to  se- 
cure a  loan  of  $100.  He  Introduced  evidence 
tending  to  substantiate  this  state  d  facts. 
To  this  evidence,  the  plaintiff  objected,  claim- 
ing that  It  was  Incompetent  nnder  the  plead- 
ings. The  trial  court  held  It  competent,  and 
Its  action  in  so  doing  Is  properly  presented 
herew 

There  la  no  evident^  tending  to  show,  and 
In  fact  tt  Is  not  claimed,  that  the  plaintiff 
Rowsey  knew  or  had  any  knowledge  that  the 
deed  from  the  defendant  Lewis  Jameson 
to  the  trust  compahy  was,  as  a  matter  of 
fact,  a  mortgage,  at  the  time  the  trust  com- 
pany conv^ed  the  40  acres  In  controversy  to 
him.  The  dtfendant  Jamestm,  bcnrever,  does 
contend  that  he  was  in  possession  at  the  time 
the  plaintiff  took  the  deed,  and  that  this  tact 
was  sufficient  notice  to  put  him  upon  inquiry. 

[1]  This  action  was  brought  under  sectlcai 
6122,  Compiled  Iaws  1009,  which  Is  as  fol- 
lows: 

**In  an  action  for  the  reoivery  of  rral  prop- 
erty. It  shall  be  safficient  if  the  plaiotlff  Btate 
in  hla  petition,  that  he  has  a  legal  or  equitable 
estate  therein,  and  is  entitled  to  the  postession 
thereof,  describing  the  same,  as  required  by  sec- 
tion 6667,  and  tbat  the  defendant  unlawfully 
keeps  him  out  of  the  possession.  It  shall  not 
be  necessaiT  to  state  how  the  plaintiff's  estate 
or  ownerthfp  is  derived." 

The  answer  was  filed  under  section  6123, 
Id.,  which  Is  as  follows: 

"It  shall  be  snffictent  in  such  action.  If  the 
iefendant  in  Us  answer,  deny,  generally,  tiie 
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title  alleced  in  the  petition,  or  that  he  with- 
holds the  possession,  as  the  case  may  t>e,  but 
if  he  deny  the  title  of  the  plaintiff,  poBsession, 
by  the  defendaat,  shall  be  taken  as  admitted. 
Where  be  does  cot  defend  for  the  whole  premises, 
the  answer  shall  describe  the  particular  part  of 
whidt  defense  is  made." 

These  sections  of  our  statute  are  Identical 
with  aectlMiB  S66  and  096,  c.  80,  Daasler'a 
Compiled  Laws  of  Kansas  1886,  aoA  In  fact 
were  adojited  from  the  Kansas  Code.  Laugh- 
llxt  T.  f^nas,  7  OkL  1.  GO  Fac  264:  Ther 
had  been  construed  many  times  the  Su- 
preme Court  of  Kansas,  prior  to  their  adop- 
tion, and  in  adopting  them  we  adopted  the 
construction  placed  thereon  by  the  Supreme 
Court  of  Kansas.  Under  section  6122,  supra, 
as  construed  by  the  Supreme  Court  ot  Kansas, 
prior  to  its  adoption  here,  the.iHalntiff  was 
not  required  to  doraign  bis  title.  Delashmutt 
V.  Parren^  SO  Kan.  6B7,  IS  Paa  712;  Baker 
T.  Sears,  2  Kmn.  App.  620,  42  Pac.  BOL 

This  court,  in  the  case  of  Sbell^barger 
V.  Fewel,  84  OkL  79,  124  PEC;  617,  fbllowed 
the  construction  placed  upon  tihls  section  by 
the  Supreme  Court  of  Kansas,  and  held  that: 

'"Under  section  6122,  Compiled  Laws  1909, 
the  plaintiff,  in  an  action  for  the  recovenr  of  real 
estate,  is  not  required  to  deraign  his  title  with 
particularity." 

Under  section  596,  supra,  of  the  Compiled 
Laws  of  Kansas,  being  the  same  as  section 
6123,  supra.  Complied  Laws  1009,  the  Su- 
preme Court  of  Kansas  repeatedly  held,  prior 
to  its  adoption  here,  that  the  defendant,  un- 
der a  general  denial,  could  make  any  defense, 
legal  or  equitable,  that  would  strengthen  bis 
own  title  or  defeat  his  adversary's,  In  the 
same  manner  and  to  the  same  extent  as  be 
could  do  if  the  facts  were  set  out  with  all 
the  circumstantial  minuteness  and  fullness 
of  detail  that  they  usually  are  in  equitable 
actions.  Stout  v.  Hyatt,  13  Kan.  232;  Wicks 
V.  Smith,  18  Kan.  615 ;  Smith  v.  Hobbs,  49 
Kan.  800,  31  Pac.  687;  Frazler  v.  Jeaklns, 
9  Kan.  App.  850,  62  Pac  354;  Hall  v.  Dodge, 
18  Kan.  277;  Clayton  v.  School  District,  20 
Kan.  256;  Armstrong  v.  Brownfield,  32  Kan. 
116,  4  Pac.  185.  This  same  construction  has 
been  placed  upon  this  statute  by  the  Supreme 
Court  of  Kansas,  since*  Its  adoption  here. 
Taylor  v.  Danley,  83  Kan.  646,  112  Pac.  595. 
21  Ann.  Cas.  1241;  Pope  v,  Nichols,  61  Kan. 
230,  59  Pac.  257;  Adam  et  al.  v.  Johnson,  65 
Pac.  ;  Bauer  v.  Thomas,  60  Kan.  71, 
55  Pac.  285;  Thayer  T.  Schaben  et  at,  70 
Kan.  866,  98  Pac.  1134 ;  Anderson  v.  Canter 
et  al.,  10  Kan.  App.  167,  63  Pac.  286. 

In  the  case  of  Rauer  v.  Thomas,  supra.  It 
was  held  that  it  was  competent,  under  a  gen- 
eral denial,  to  show  that  the  deed  relied 
upon  was  made  with  intent  to  defraud  cred- 
itors, or  that  it  was  made  to  secure  a  debt, 
and  not  to  pass  title,  and  In  the  case  of  Pope 
v,  Nichols,  supra,  it  was  held  competent,  un- 
der general  denial,  to  show  that  the  deed  and 
bond,  the  basts  of  the  title,  were  In  fact 


'Reported  In  full  In  tbe  Psclfle  Repoitsr;'  re- 
ported as  ft  memorandain  dMlaion  vltboixt  opinion 
fn  08  KMi.  'aM. 
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given  as  secnrit7  for  money,  and  not  for  a 
<*ODveyaiice,  on  the  recovery  of  the  land. 
These  two  cases  are  squarely  In  point  on  tbe 
question  as  to  the  competency  of  the  evidence 
ofFered  by  the  defendant  in  the  Instant  case, 
to  the  effect  that  the  deed  was,  as  a  matter 
of  fact,  a  mortgage  and  not  a  conreyaDce. 
All  the  Kanuas  authorities  upon  this  ques- 
tion are  collected  and  cited  In  Dassler's  Kan- 
sas CiTll  Code,  Annotated,  1913,  ^1976. 

The  plaintiff,  in  his  petition,  followed  sec- 
tion 6122,  supra,  did  not  deraign  his  title, 
bat  merely  alleged,  generally,  that  he  was 
the  owner  and  entitled  to  poBsession  of  tbe 
premises  in  controversy.  If  he  had  deraign- 
ed  bis  title,  so  that  the  defendant  could  bare 
known  the  basis  of  his  alleged  owner^p, 
then  it  might  have  been  necessary  for  the 
defendant  to  specially  plead  that  the  deed 
relied  upon  was  a  mortgage;  but,  since  the 
plaintiff  invoked  the  statute  spedflcally  hav- 
ing refeVraice  to  actions  in  ejectment,  the  de- 
fendant had  a  right  to  follow  the  next  sec- 
tion, which  provides  that  be  may  deny,  g^ 
erally,  the  title  alleged  in  the  petition,  etc. 
Lf,  as  a  matter  of  fact,  the  deed  relied  upon 
by  the  plaintiff  was  a  mortgage,  or  did  not 
contain  the  land  in  controversy,  then  the 
defendant  would  not  be  expected  to  presume 
that  tbe  plaintiff  was  basing  title  thereon, 
and  hence  would  not  be  required  to  allege  a 
state  of  facts  which  would  defeat  recovery, 
based  upon  said  deed,  because  to  do  so  would 
anticipate  the  source  of  tbe  plaintiff's  title, 
which  the  defendant  Is  not  required  to  do  un- 
der these  two  statutes ;  and  be  certainly  wonld 
not  be  required  to  set  forth  a  state  of  facts 
wMch  would  defeat  the  plaintiff's  title,  unless 
the  plaintiff,  in  bis  petition,  saw  fit  to  de- 
raign his  title.  These  two  statutes  are  as 
fair  to  one  as  the  other,  and,  since  the  plain- 
tiff invoked  the  statute,  be  cannot  complain 
that  tbe  defendant  answered  under  it 

In  the  case  of  Taylor  v.  Danley  et  al.,  su- 
pra, Mr.  Justice  Smith,  speaking  for  the 
court,  ably  discusses  the  effect  of  these  two 
sections  of  tbe  statute,  and  the  rights  of  the 
respective  parties  thereunder*  wber^  he 
said: 

"The  only  question  that  remains  is  whether 
appeHant  Danley  could  avail  himself  of  the 
statute  of  limitations  to  tbe  pleintifTB  cause 
of  action  under  a  general  denial,  and  without 
eapeciaUy  pleading  it  Generally  it  is  a  well- 
establisbed  rule  that,  unless  a  petition  shows  on 
its  face  that  the  cause  of  action  is  barred  by 
the  statute  of  limlbttions,  a  defoidant  cannot 
avail  himself  of  the  statnte  without  eBpeciaJly 
pleadiag  it.  In  actiooa  of  ejectment  there  is 
much  contrariety  of  opinion  in  different  states 
as  to  whether  the  general  rule  applies.  Our 
statute  (section  619,  Code  [Gen.  St.  1909,  | 
62141)  provides  what  Is  necessary  to  iriead  in 
the  petition,  and  in  section  620  of  the  Code 
[section  6215]  what  shall  be  necessary  in  the 
answer.  Where  a  petition,  as  In  this  case, 
barely  allies,  as  required  by  statute,  that  the 
plaintiff  is  the  owner  of  the  land  in  question, 
IS  entitled  to  the  possession  thereof,  and  that 
tbe  defendant  unlawfully  keeps  her  out  of 
possession,  the  defendant  cannot,  without  more 
fully  setting  forth  the  plaintiff's  cause  ai  ac- 
tion than  is  stated  In  the  petition,  plead  the 


statute  of  limitations  thereto.  For  instance^  In 
this  case  defendant  Danley,  to  interpose  this 
defraise,  would  be  required  to  allege  tnat  tAe 

Slaintiff's  title  is  based  upon  a  tax  deed,  the 
ate  it  was  issued,  that  she  had  not  been  in 
possession  of  the  land,  and  that  he  (the  defend- 
ant) had  been  in  adverse  Doesession  thereof  more 
than  two  years.  The  defendant  cannot  be  pre- 
sumed to  know  up(m  what  the  plaintiff  bases  the 
cause  of  action  except  ttotn  the  petition,  and 
any  rule  that  would  require  the  defendant  to 
set  forth  the  plaintiff's  cause  of  action  more 
fully  than  does  the  petition  wcnild  seem  abnud." 

And  again  he  said: 

"In  accord  with  what  seems  to  be  the  weight 
of  authority,  and  also  in  accord  with  good  rea- 
sons, based  upon  the  very  necessities  of  the 
case,  we  hold  that,  where  a  petition  and  an  an- 
swer in  an  action  of  ejectment  are  sucb  only 
as  are  required  by  sections  619  and  620  of  tbe 
Code  of  1009,  either  party  under  such  pleading 
may  prove  any  fact  which  would  tend  to 
strengthen  bis  own  title  or  to  defeat  that  of  his 
adversary,  to  the  same  extent  as  if  the  facts 
were  fully  pleaded." 

And  further; 

"It  was  the  clear  Intendment  of  the  framers 
of  the  Code  that  such  pleadings  (r^erring  to  the 
petition  and  answer  in  ejectment)  should  an- 
swer in  all  cases  of  this  nature.  The  defendant 
may  not  be  informed  of  the  nature  of  the  plain- 
tiff s  claim  of  title,  and  Is  not  required  spe- 
ciScal^  to  state  any  defense  he  may  have  there- 
to; he  is  only  limited  in  tliis,  that  if  he  dwy 
the  plaintiff's  tide  he  must  admit  that  he  lias 
the  posseasioo.  Under  such  pleadings,  either 
party  may  prove  any  fact  which  tends  to  es- 
tabU^  his  own  ri^ht  or  defeat  tbe  claims  of 
his  adversary,  and  rither  party  may  be  con- 
fronted with  proof  of  facts  of  which  he  was 
wholly  unadvised  by  the  pleadings." 

We  therefore  conclude  that  the  trial  court 
committed  no  error  In  permitting  the  evi- 
dence complained  of  to  be  introduced. 

[2]  It  is  next  contended  that  the  evidence 
absolutely  fails  to  show  that  tlie  plaintiff, 
at  the  time  he  purchased  the  40  acres  in  con- 
troversy from  the  trust  company,  had  any 
knowledge  that  the  deed  from  the  defendant 
to  tbe  trust  company  was  a  mortgage.  The 
defendant  insists  tliat  this  question  cannot 
be  considered,  because  not  properly  present- 
ed for  review  here.  We  cannot  agree  with 
him.  Subdivisions  3  and  4  of  plaintiffs  mo- 
tion for  a  new  trial  are: 

"(3)  Tbe  verdict  was  contrary  to  the  law  and 
the  evidence.  (4)  The  verdict  was  not  sustain- 
ed by  suflident  evidence." 

The  motl<ffi  tor  a  new  trial  was  overnded; 
and  the  plalntUF,  In  his  petition  la  error,  as- 
signs  this  as  error,  and  under  this  assl^ment 
of  error  all  questions  mised  In  the  motion 
for  a  new  trial  may  be  reviewed  here.  Gla- 
ser  V.  Glaser,  IS  OkL  389. 74  Paa  944 ;  Hodg- 
es V.  Alexander,  145  Pac  809. 

[1]  There  Is  no  evidence  In  the  zecord 
tending  to  show  that  the  plaintiff  had  any 
actual  knowledge  of  the  iaxt  that  tli«  deed 
to  his  grantcnr  was,  in  fact,  a  mortgage,  and 
unless  the  defendant's  poasevslon  of  the  prem- 
ises, as  disclosed  by  the  record,  was  suffi- 
cient to  put  him  upon  notloei,  thai  he  had 
none,  and  the  Judgment  of  the  trial  ooutt 
should  be  reversed. 

The  lease,  as  before  stated,  covered  tbe  40 
acres  In  controversy  and  the  40  acres  eon- 
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sUtotbig  tiie  homestead  of  the  defdodant 
Daring  tbe  first  four  years  of  tills  lease,  tbe 
lessees,  through  tbelr  tenants,  were  In  pos- 
seaskm  at  the  leased  pranlses,  exoq>t  tliat 
tbe  defOidant  ooenpled  tbe  rei^dence  en  Us 
homestead.  Tbe  lease  was  executed  Harcli 
IB,  1901,  and  In  December  following  the  les- 
sor, tile  defendant,  ccmveyed  tbe  40  acres 
In  cimtrowsr  to  the  trust  company.  This 
deed  Is  regular  upon  its  fiice,  was  didy  re- 
corded, and  purports  to  pass  absolute  title  to 
the  grantee.  On  April  13,  1906,  said  trust 
oompai^,  tbe  defendant's  grantee,  for  a  val- 
liable  consideration,  conveyed  the  40  acres 
in  controversy,  by  genwal  warranty  deed,  to 
the  plalntifl. 

Assnming,  without  deciding,  that  the  de- 
fendant remained  in  posaesslou  of  the  prem- 
ises conveyed,  would  this  fact  be  notice  to  the 
plaintiff,  a  subsequent  purchaser  for  value? 
We  do  not  think  so.  There  are  two  distinct 
nilee  with  reference  to  this  question,  one 
holding  that  tbe  continued  posse— Ion  of  the 
gruitor  is  notice,  m  the  ttaeny  that  posses- 
sion is  inconsistent  with  tbe  record  title,  and 
the  other  holding  that  continued  possoiwion 
is  not  notion  aa  the  theory  tiiat  be  la  hold- 
ing under  tiie  grantee  wiQiout  any  rliA>t 
therein.  These  two  rules  are  fully  discus- 
sed, with  dtatton  of  auttaoilties  sopporting 
eadi,  by  Pwnen^,  In  Ids  woife  on  Equity  Ju- 
risprudence, v(d.  2  (8d  Bd.)  i  017,  and  Devlin 
on  Beal  Estate,  Deeds  (Sd  Ed^  voL  2,  H  761- 
763.  Tbe  territorial  Snprune  Ooorl;  In  tbe 
ease  of  Smitti  et  aL  v.  Phillips,  0  OkL  297, 
60  Pac.  117.  followed  tbe  mle  holding  that 
continued  possession  Is  not  notice,  wherein 
It  was  said: 

**lt  is  the  general  rule  that  open,  notoriooa, 
imeguivocal,  and  exclusive  powession  of  real 
estate  under  an  apparent  claim  of  ownership 
is  notloe  to  the  world  of  whatever  claim  the 
possessor  asserts,  bat  that  this  rule  does  not 
apply  to  a  vendor  remaining  in  possession,  so  as 
to  require  a  purctiaser  from  his  grantee  to  in- 
quire whether  he  bad  any  interest  in  the  land 
conveyed." 

The  rate  announced  by  the  territorial  Su- 
preme Court  was  followed  and  approved  by 
this  court  in  the  case  of  Flesber  v.  Calla- 
han et  al.,  32  OkL  28S,  122  Pac.  489,  where- 
in It  was  said: 

"By  the  ezecotfon  and  d^very  of  a  deed  In 
general  terms,  the  entite  1^1  interest  In  the 
premises  vests  in  the  grantee ;  and,  if  the  grantor 
continues  in  pOBsession  afterwards,  his  posses- 
sion will  be  that  either  of  tenant  or  trustee  of 
the  grantee.  He  will  be  regarded  as  holding 
the  premises  in  subserviency  to  the  grantee; 
and  nothing  short  of  an  explicit  disclaimer  of 
such  a  relation  and  a  notorious  assertion  of 
ris^t  in  himself  will  be  sufficient  to  change  the 
character  of  his  possession." 

See,  also.  Wood  et  aL  v.  French,  39  OkL 
685,  136  Pac.  734;  McNeU  v.  Jordan  et  al., 
28  Kan.  7 ;  Sellers  et  aL  v.  Crossan,  62  Ean. 
570,  35  Pac.  205 ;  Hockman  et  aL  v.  Thuma 
et  aL,  68  Kaa  519,  75  Pac  486 ;  Summers  v. 
Sheem  (Tex.  Civ.  App.)  37  S.  W.  246;  note 
2,  Bubd.  "a."  Qarbutt  v.  Mayo,  13  L.  R.  A. 
(N.  S.)  117. 

Qilef  Justice  Horton,  speaking  for  tbe  Su- 


preme CJourt  of  ^■Tt*»ii  in  the  case  of  Hcr 
Neil  T.  Jwdan,  sufwa,  discussing  this  qnes* 

Uon,  said: 

"A  purchaser  from  the  grantee  of  the  party 
in  possession  need  not  inquire  whether  sach  par- 
ty has  reserved  any  interest  in  the  land  convey- 
ed. So  far  as  the  purchaser  is  concerned,  the 
actual  occupant's  deed  is  eonciurive  upon  that 
point.  The  object  of  the  law  in  holding  poases- 
sioa  constructive  notice  is  to  protect  the  posses- 
sor from  the  acts  of  others  who  do  not  derive 
their  title  from  him,  not  to  protect  him  against 
his  own  acts,  not  to  protect  him  against  his 
own  deed.  Therefore,  where  a  grantor  ezecntes 
and  delivers  a  deed  of  conv^ance  to  go  upon 
record,  be  says  to  the  world:  'Though  I  am  yet 
in  tbe  possession  of  the  premises  conveyed,  it  is 
for  a  temporal?  purpose,  without  claim  of 
right,  and  merely  as  a  tenant  at  suOsranca  ctf 
my  grantee."* 

Tbe  defendant  contends  that  the  facts  and 
drcnmatances  with  reference  to  the  execution 
and.  leooidtng  ot  bis  deed  was  notice.  We 
do  not  think  so.  The  defendant  signed  a 
deed  on  April  22,  1904,  and  it  was  recorded 
on  tbe  following  day.  His  wife  did  not  join 
with  him  In  tbe  execution  at  that  time,  but 
later,  and  <m  December  1,  1004,  she  Joined 
In  tbe  deed,  and  thei  tlie  deed  was  re-record- 
ed, on  December  2,  1004.  We  think  these 
fiwts  abow  a  purpose  and  intent  uptm  tbe 
part  ot  the  granton  to  convey  title. 

Deftaidant  also  contends  that  tbe  laws  irf 
Arkansas  control  as  to  tbe  question  ot  no- 
tice by  continued  possession  of  the  grantor. 
This  Is  true.  He  further  claims  that  under 
tbs  statutes  of  Arkansas,  as  construed  by  tbe 
Supreme  Court  in  the  case  of  Turman  V. 
Bell  et  al.,  54  Ark.  273, 15  S.  W.  886,  26  Am. 
St.  B^.  36,  the  continued  possession  ct  tbe 
grantor  was  constructive  notice.  We  have 
read  this  case,  and  It  holds: 

"Open  and  notorious  possession  of  lands  by 
the  grantor  in  a  warranty  deed,  from  the  date 
of  his  deed  for  a  considerable  length  of  time, 
is  sufficient  notice  to  subsequent  purchasers  or 
mortgagees  to  put  them  on  inquiry  as  to  the 
rights  ot  the  occupant" 

The  defendant  bad  only  been  in  possession 
ol  the  residenoe  on  the  homestead  a  lltUe 
more  than  four  months  from  tbe  date  of  bis 
deed,  at  the  time  plaintiff  purchased.  This 
length  ot  time  was  not  suflSelent  to  put  the 
plalntifl  upon  notice,  considering  tbe  charac- 
ter ot  possession  wbl<4i  the  defendant  had. 
nils  questim  has  been  before  the  Supreme 
Court  of  Arkansas  in  several  cases,  among 
which  are:  City  of  Stuttgart  v.  John,  86 
Ark.  526,  109  S.  W.  641;  Morgan  v.  McCuIn. 
et  aL,  06  Ark.  612,  132  S.  W.  460;  American 
Building  &  Loan  Ass'n  et  ai.  v.  Warren,  101 
Ark.  163,  141  S.  W.  766. 

In  the  case  ot  City  of  Stutigart  et  al.  v. 
John,  supra,  it  was  beld: 

"Where  a  vendor,  after  having  executed  a 
deed,  remains  in  possession,  •  •  •  he  is  pre- 
sumed to  hold  in  subordinatitm  to  the  title  con- 
veyed, unless  there  is  affirmative  evidence  of 
a  contrary  intention." 

And  In  the  case  of  Morgan  t.  McOuin  et  al., 
supra,  it  was  said: 

"A  vendor  who  remains  for  a  short  time  in 
possession  of  the  conveyed  premises  is  presumed 
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to  hold  subordinate  to  the  title  conveyed,  in  ab- 
sence of  affirmative  evidence  of  a  contrary  in- 
tention, though  long-continued  posscsBiou  b;  bim 
implies  poBsession  as  of  right." 

In  the  case  of  American  Building  ft  Loan 
Ass'n  T,  Warren,  supra,  It  was  said: 

"If  the  vrantor  went  into  possession  of  tlie 
property  after  the  execution  of  the  deed,  then 
the  rule  that  the  presumption  arises  that  he 
liolds  such  poBsessioa  by  sufferance  only  of  the 
grantee  will  not  obtain.  Such  presamnUon  only 
arises  where  the  grantor  was  at  the  tune  of  the 
execution  of  the  deed  in  actual  {rassesaion  of 
the  alienated  property,  and  c(Hitinues  in  posses- 
sion thereof.  His  acts  of  conveyance  and  of 
poBBCBsion  are  contempotaneoas,  and  it  will  be 
jtresnmed  that  the  two  are  not  uiconsistent,  and 
that  the  possession  is  therefore  in  subordina- 
tion to  the  grant.  On  this  account;  it  is  held 
that,  when  the  grantor  retains  and  continues 
in  actual  poasession  at  and  after  the  execution 
of  the  conveyance,  he  does  so,  not  In  opposition 
to  the  title  he  has  made  to  tne  grantee,  but  in 
recognition  of  that  title  and  by  sufferance  of  the 
grantee.  The  reason  for  this  presumption  is 
that  by  his  warranty  deed  the  grantor  declares 
to  all  who  may  deal  with  the  property  that  he 
has  parted  with  all  his  rights  to  the  title  and 
every  interest  therein." 

Wlien  the  defendant  conveyed  said  prem- 
ises to  the  trust  company,  the  lessees  became 
its  tenants.  The  defendant  was  not  In  the 
actual,  excloslTe  possession  of  the  40  acres 
in  controversy  at  the  time  the  plaintiff  pur- 
chased from  his  grantee.  We  therefore  hold 
that  the  defendants  possessioB,  as  disdoaed 
by  the  record,  was  not  notice  to  the  plalntltt. 

There  is  no  dispute  but  that  the  plaintiff 
actually  paid  $750  for  this  land.  The  de- 
fendant, by  his  deed,  made  it  possible  for  the 
plaintiff  to  purchase  the  land,  and,  having 
done  so,  as  between  the  two,  he  should  Iob& 

We  thereftwe  think  the  Judgment  of  the 
trial  court  should  be  reversed  and  remanded. 

PBB  OnBIAM.  Adopted  In  wlioKh 


SMITH  «t  aL  t.  STATE  ex  rsL  OOLB, 

Ob.  Atty.   (No.  6564.)  t. 

(Supreme  Court  of  Oklahoma.   May  25,  1916.) 

(SyUalua  bv  the  OourU) 

L  Schools  and  School  Disiuotb  4B>Sfr- 

CONSOUDATED   DiSTBIOT  —  PBTITION  TOB 

Ulbction— SomCIENOT. 
The  statute  autliortzing  consolidated  acliool 
districts  contemplates  the  concurring  of  the 
petitions  therefore  as  to  the  separate  school 
districts  to  be  included  in  the  consolidated  dis- 
trict, and,  unless  the  petitions  of  the  separate 
school  districts  to  the  county  superintendent  for 
an  election  to  organize  a  consolidated  district 
seek  to  include  therein  the  same  separate  dis- 
tricts, the  county  superintendent  is  without  au- 
tliority  to  call  an  election  for  a  consolidated 
school  district. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districta,  Oent  IMg.  |  66;  Dec.  Dig. 

2.  Schools  and  School  Dibtbiots  «=a>88— 

GONBOLIDATBD  DiSTBICT  —  PBTmOBB  XOB 

Election— SuFnciENCT. 
The  county  aoperintendent  has  no  author- 
ity to  call  an  election  for  the  organisatiou  of 
a  consolidated  school  district  in  any  county  in 


this  state,  without  Including  tiierda  each  sepa- 
rate school  district  named  In  the  petitions  re- 
questing such  election  and  consobdation,  and 
if  the  several  petitions  requesting  the  county 
Buperiutendent  to  call  such  election  do  not  name 
the  separate  districts  to  be  included  in  the 
consolidated  district,  or  do  not  concur  in  the 
separate  districts  to  be  included  therein,  then 
the  petitions  will  be  insufficient  to  authorize  the 
county  superintendent  to  call  an  election  for 
the  organization  of  any  consolidated  district: 
and,  if  he  does  so,  such  call  wQl  be  void,  and 
likewise  an  election  and  all  proceedings  In  pur- 
suance thereof. 

TEd.  Note.— For  other  cases,  see  Schools  and 
School  IMstricts,  Oent.  Dig.  {  66;  Dec.  Dig. 
«=>3a] 

8.  SOHOOLS  AND  ScHOOL  DlffTBIOn  4»88  — 

Consolidated  Dibtsiot  —  Fmrzons  n» 

ElkCTION — SUFFIOIBNOY. 

Where  several  separate  school  districts  in 
a  county  petition  the  county  soperintendait  to 
call  an  election  for  the  o^anization  of  a  coo- 
solidated  school  district  in  such  couDty,  and 
one  of  such  petitions  names  the  separate  school 
districts  desired  to  be  included  in  the  consoli- 
dated district,  but  the  other  petitions  leave 
blank  the  names  of  sudi  separate  districts,  in 
such  case  the  petitions  are  insufficiflnt  to  au- 
thorize the  county  superintendent  to  call  an 
election  for  a  consolidated  school  district,  and 
when  in  such  case  the  superintendent  calls  an 
election  to  be  held  by  the  voters  of  oob'  some 
of  the  separate  districts  named  In  the  petitions 
therefor,  and  omits  in  said  call  ot^er  separate 
districts  named  in  the  petition  and  requested 
to  be  included  in  the  consolidated  district,  such 
call  and  election  and  all  the  proceedings  there- 
under are  void. 

eSd.  Note.— For  other  cases,  see  Schools  and 
ool  Districts,  Cent.  Dig.  |  66:  Dee.  Dig. 

4.  Schools  and  School  DisraiCTa  ^saSS,  40 

— CONSOLIDATSD  DlSTSKJT— GALZ.  FOB  EUC- 

moH— Quo  Wabbanto. 

The  statute  contonplatea  tiiat  a  eonaoUdat- 
ed  school  district  diall  include  all  and  only  the 

separate  school  districts  named  in  each  petition 
therefor,  and  where  there  are  several  petitions 
to  the  county  superintendent  to  call  an  elec- 
tion CDr  the  organizatioa  of  a  consolidated 
school  district  In  the  county,  tme  ^  which  peti- 
tions named  the  specific  separate  districts  to 
be  included  in  the  consolidated  district  and 
for  which  the  election  is  requested  to  be  call- 
ed, and  the  other  petitions  do  not  name  the 
separate  districts  to  be  Induded  bi  the  con- 
solidated district,  but  leaves  blank  spaces  for 
the  names  of  the  separate  districts  to  be  in- 
cluded in  the  consolidated  district,  and  the 
county  superintendent  calls  an  election  of  tiie 
voters  of  the  petitioning  districts  only,  and 
does  not  include  in  such  call  one  of  the  sepa- 
rate districts  specifically  named  in   the  one 

Setition,  to  be  included  in  the  consolidated 
istrict,  such  call  by  the  superintendent  is 
unauthorized,  and  the  election  and  pretended 
organization  of  a  consolidated  school  district 
in  pursuance  of  such  call  may  be  set  aside, 
and  the  pretended  officers  of  such  district  dis- 
lodged in  proper  quo  warranto  proceedings  hr 
the  state. 

[Ed.  Note.-— For  other  cases,  aee  Schocds  and 
School  Districts,  Cent  Dig.  U  06,  70;  Dec. 
Dig.  ^38^  40.] 

5.  Pleading  4=s>349-^vdgicent  on  Flkad- 

INOS. 

In  QUO  warranto  proceedings  by  the  state, 
ex  ret  county  attorney,  to  annul  and  set  aside 
an  organization  claiming  to  be  a  consolidated 
school  district.  In  this  state,  the  judgment  of 
the  trial  court  entered  on  motion  for  judgment 
on  the  pleadings,  and  declaring  such  consolidat- 
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ed  cHstiict  noU  and  Told,  taxi  the  pcnona  acting 
as  officers  of  such  distnct  withoQt  legal  rights, 
and  decreeing  the  diesolation  of  said  pretended 
distfict,  will  be  Buatalned.  where  the  uncontro- 
verted  and  admitted  facta  amearing  from  the 
pleadingB  of  both  parti eB  to  the  actum  show  the 
statute  authorizing  consolidated  dlatricta  ban 
not  been  complied  with. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1067-1069;  Dec  Dl«.  *59349.] 

Error  from  District  Court,  Pawnee  Coun- 
ty; li.  M.  Poe,  Judge. 

Action  by  the  State,  on  the  relation  of  R. 
S.  Cole,  County  Attorney,  against  Murry 
Smitli  and  others,  to  dissolve  a  consolidated 
school  district.  Judgment  for  plalntlOs,  and 
defendants  bring  ernw.  Affirmed. 

McNdU  As  McNeill,  of  Pawnee,  tot  plaln- 
tlflB  In  exTor.  B.  8.  Cole,  Co.  Att?.,  of  Paw- 
nee (Lu  V.  Orton,  Pawnee,  of  ootma^*  tor 
defendant  In  error. 

BBOWN,  J.  Tills  ftctton  la  In  flw  natare 
of  a  QUO  warranto  prooeedlng  tmm^  by  the 
state,  ex  reL  county  attorney  of  Pawnee 
connty,  OkL,  to  dlEsoin  consoUdated  icbool 
district  No.  4,  against  plalntUCs  In  error  as 
the  acting  officers  of  such  school  district  A 
temporary  injunction  was  Issued  on  the  pe- 
tition of  jdaJnttff,  enjoining  the  defendants 
below  from  performing  any  acts  as  officers  of 
said  sdiool  district,  and  thereafter,  oa  mo- 
tion of  defmdants.  t3ie  temporary  injimction 
was  set  atfda,  ensept  timt  portkm  thereof 
whldi  restrained  defendants  as  sadi  offlcers 
from  dlqKMtaur  of  any  of  the  property  bdmg- 
li^  to  the  orii^l  districts  of  which  said  al- 
leged  consolidated  district  No.  4  was  created 
and  organised.  The  defendants  having  an- 
swered, the  case  came  on  for  hearing,  where- 
Bpcm  the  county  attorney  moved  tor  Judgment 
on  the  irteadlngs  In  favor  of  the  state,  which 
motion  was  snstalned  and  Judgment  rendered 
Hay  6,  1914,  wherein  the  court  found  that 
said  consolidated  school  district  was  not  le- 
gally organised,  and  It  should  be  set  aside, 
and  it  was  so  ordered  and  decreed,  and  costs 
adjudged  agalDSt  the  d^endants.  From  this 
Judgment  the  defendants  below  prosecute  er- 
ror on  two  assignments,  viz.: 

"That  the  court  erred  in  sustaining  the  mo- 
tion of  plaintiff  for  judgment  on  the  pleadings. 

"Said  court  erred  in  rendering  judgment  in 
fiivor  of  the  plaintiff  and  against  the  defend- 
ants for  the  reason  that  the  petition  of  the 
plaintiff  did  not  state  a  cause  of  action  In  favor 
of  the  defendant  in  error  and  against  the  plain- 
tifEs  in  error." 

Both  assignments  preeent  practically  the 
same  question  and  may  be  considered  to- 
gether. 

We  will  reter  to  the  rei^ectlve  parttee  aa 
plalntltrs  and  defendant  In  the  relaCUm  they 
occupied  in  the  trial  court 

FlaintUTs  case  was  presented  by  an 
amended  petition  filed  by  ex  reL  R.  S.  Cole, 
county  attorney  of  Pawnee  county,  Okl.,  ia 
practically  two  counts,  the  first  alleging  in 


snbotanee  that  consoUdated  sdiool  district 
No.  4,  at  Pvwaee  county,  was  an  wganisa- 
tlon  pretending  and  claiming  to  be  a  ctmacrii- 
tdated  sdiool  district  in  said  Pawnee  coun- 
ty, OkL,  and  created  by  the  oonwdldatlon  <rf 
sdiool  districts  Nos.  6, 15, 10,  and  63,  In  said 
Pawnee  county,  and  that  tibere  never  was 
any  legal  election  called  or  held  for  the  pur- 
pose of  the  consolidatlcm  of  said  school  dis- 
tricts Nos.  6.  16.  19,  and  63,  in  said  county, 
whlidi  it  vras  daimed  had  been  merged  into 
said  pretended  consolidated  school  district 
Na  4;  and  that  Murry  Smith,  El  U  Walls, 
and  Gill  Towner,  were  illegally  claiming  tu 
be  duly  elected  ^ceni  of  said  pretended  con- 
solidated school  district  and  were  illegally 
acting  as  such.  The  petition  then  further  al- 
leged the  petitions  to  the  county  superintend- 
ent, and  his  action  ttiereon,  and.  In  sub- 
stance, that  all  the  proceedings  for  a  consoU- 
dated school  district  in  said  county  were  Ir- 
regular and  void.  Plalntilt  prayed  that  con- 
solidated district  No.  4  be  decreed  to  have 
no  legal  existence  and  to  be  null  and  void, 
and  that  the  defendants  be  adjudged  to  have 
no  right  or  authority  to  act  in  the  premises, 
and  that  they  be  eiij(^ned  from  so  acting  as 
offlcers  of  said  pretended  organization  and 
for  costs  of  the  action. 

Defendants  answered  by  a  general  denial 
of  the  allegations  of  plaintiff's  petition,  ex- 
cept as  therein  admitted  and  alleged,  spectf- 
ically  set  forth  the  proceedings  by  which  it 
(consoUdated  school  district  No.  4)  was  or- 
ganized, Tiz. :  In  substance,  that  60  per  cent, 
of  the  l^al  voters  in  each  of  original  school 
districts  Nos.  6,  16,  19,  and  63,  In  Pawnee 
county,  presented  and  filed  with  the  county 
supertntendent  of  'said  county  their  respec- 
tive petitions  and  requests  to  call  a  meeting 
for  the  purpose  of  consoUdatlng  such  respec- 
tive district  with  other  school  districts  nam- 
ed in  said  petition.  Copies  of  the  several  pe~ 
titlMis  were  attached  to  defendants'  answer 
and  made  a  part  thereof.  The  answer  fur- 
ther alleges  that  after  receipt  of  said  peti- 
tions by  the  county  superintendent  he  caUed 
a  meeting  of  the  voters  of  said  districts  Nos. 
6,  16,  19,  and  63,  to  be  held  March  4,  1914, 
at  the  schoolhouse  at  Skidee,  In  district  No. 
19,  for  the  purpose  of  then  and  there  deter- 
mining whether  school  districts  Nos.  6,  16, 
19,  and  03  should  be  consolidated  into  con- 
soUdated district  No.  4,  in  said  county.  A 
copy  of  said  caU  is  attached  to  the  answer 
and  made  a  part  thereof.  It  is  further  alleg- 
ed that  a  copy  of  said  caU  was  duly  posted 
In  each  of  the  districts  6,  16,  19,  and  63,  for 
at  least  10  days  prior  to  March  14th,  and 
that  no  newspaper  was  published  within  said 
district,  and  for  that  reason  pubUcation  of 
said  notice  was  not  made  in  any  newspaper. 
The  answer  further  alleges  that  on  March  14, 
1914,  the  day  fixed  for  the  called  meeting, 
the  legal  voters  of  districts  6,  19,  and  63  met 
at  Skidee,  in  school  district  No.  19,  when  and 
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where  an  election  was  had  and  resulted  in  a 
majority  of  votes  cast  In  favor  of  consoll* 
dating  said  districts,  above  mentioned,  into 
consolidated  district  No.  4 ;  and  tbat  ttae  de- 
Cmdants  Smith,  Walls,  and  Towner  were 
then  and  there  duly  elected  the  officers  of 
said  consolidated  district.  A  copy  of  the 
minutes  of  said .  meeting  or  election  is  at* 
tached  to  defendant's  answer  and  made  a 
Iiart  thereof.  The  prayer  of  the  answer 
was  that  plalntUt  take  nothing  by  reason  of 
the  salt,  and  that  the  temporary  Injunction 
be  modified  so  as  to  permit  defendants  to 
proceed  with  tba  organization  of  said  8cho(d 
district  for  the  purpose  of  providing  a  suita- 
ble house,  and  to  make  provisions  for  ttae 
education  of  the  children  of  said  consolidat- 
ed district  No.  4,  and  for  costs  of  the  acticn. 

Both  petition  and  answer  contained  other 
specific  allegations,  but  we  think  a  more  de- 
tailed statement  thereof  unnecessary,  and 
that  sufficient  has  been  stated  upon  which 
to  base  cor  ocmcIuBltnL 

The  omtrt  haTlng  rendered  judgment  upon 
ttie  pleadings  makes  it  necessary  to  examine 
die  pleadings  of  both  parties  and  d^rmlne 
whether  the  oncantroTerted  and  admitted 
facts  alleged  therein  sustain  and  support  the 
court's  JndgnHuit: 

[1-4]  ArUfde  7.  c.  210,  Sess.  Laws  lfil3, 
prescribes  what  is  necessary  for  the  creation 
and  organization  ot  a  consolidated  school 
district.  SecUoa  1  of  said  set  provides  as 
follows: 

"A  meeting  of  the  voters  of  any  two  or  more 
adjacent  school  districts,  or  parts  of  districts  or 
territory,  may  be  called  for  the  purpose  of  vot- 
ing on  tlie  proposition  of  onitiDg  witli  the  other 
adjacent  districtH,  for  the  purpose  of  eatab- 
Uahing  a  consolidated  school,  said  call  to  be 
made  by  the  county  superintendent  of  public 
instruction,  upon  petitions  signed  by  oue-balf  of 
tlie  legal  voters  residing  in  each  district  of  tfae 
territory  proposed  to  be  Induded  in  the  con- 
solidated district  The  meeting  shall  be  held 
at  some  convenient  point  to  t>e  named  by  such 
county  superintendent.  Notices  of  said  special 
meeting  mall  be  posted  in  at  least  five  public 
places  in  each  of  the  districts,  or  parts  of  dis- 
tricts, proposed  to  be  consolidated,  and  also  by 

{lublication,  for  at  least  two  consecutive  weeks 
o  a  weekly  paper.  If  same  be  published  in  tbc 
school  districL  and  in  additicm  tliereto,  notices 
of  said  special  meeting  shall  be  mailed  by  such 
county  superintendent  to  each  voter  residing 
in  the  districts  proposed  to  t>e  consolidated. 
The  meeting  shall  have  authority  to  elect  a 
chairiuan  and  secretary.  If  a  majority  of  the 
votes  cast  at  said  special  meeting  shall  be  in 
favor  of  •  •  *  consolidation,  they  shall  then 
proceed  to  elect  a  director,  clerk  and  member 
of  sudi  consolidated  district,  and  the  clerk  of 
said  special  meeting  shall  thereupon  make  a 
written  report  of  such  action  to  the  county  su- 
perintendent of  public  instrmrtion  of  the  coun- 
ty In  which  the  said  districts  are  located.  No 
consolidated  district  shall  be  formed  contain- 
ing an  area  of  less  than  twenty-five  square  miles 
and  an  assessed  valuation  of  less'  than  three 
hundred  thousand  dollara.  «   •   • " 

Section  2  provides: 

'The  county  superintendent  of  public  instruc- 
tion sliall,  upon  receipt  of  the  report,  as  pro- 
vided in  the  preceding  section,  declare  said  dis- 
tricts disorganised,  and  the  consolidated  district 


organiMd,  to  form  a  consolidated  district  eom- 

Eosed  of  the  sevml  districts  votfng  to  unites 

Section  3  provides  that  at  the  special  meet- 
ing referred  to  a  director,  a  clerk,  and  mem- 
t>er  of  the  school  board  shall  be  elected. 

It  will  be  observed  the  first  step  to  be  tak- 
en in  the  organization  of  a  consolidated 
school  district  is  the  presentation  to  the  coun- 
ty .superintendent  of  petitions  In  writing 
signed  by  at  least  one-half  of  the  legal  vot- 
ers In  each  district  desiring  a  consolidation, 
naming  the  other  districts  with  which  it  de- 
sires to  be  consolidated,  and  requesting  such 
county  superintendent  to  call  a  meeting  of 
the  voters  of  the  several  districts  with  which 
It  Is  stated  in  the  respective  petitions  a  con- 
solidation Is  desired,  and  that  upon  the  re- 
ceipt of  such  petiti(m  it  Is  the  dnty  of  the 
county  superintendent,  to  call  a  meeting  of 
the  voters  in  each  separate  district,  named  In 
the  petitions,  to  be  held  at  some  convenient 
place  In  the  proposed  consoydated  district  to 
determine  whether  sodi  consolidated  district 
shall  be  created. 

It  is  apparent  from  the  provisions  of  sec- 
tion- 1  cC  the  act  a  consolidated  scbool  dis- 
trict can  only  be  created  where  such  Is  the 
mutual  desire  of  each  district  to  be  included 
ther^  as  expressed  In  the  petitions  filed 
with  the  superihtoident  requesting  a  call  of 
the  meeting  for  the  purpose  of  consoUdatlwi, 
and,  if  the  respective  petitions  filed  with  the 
superintendent  do  not  seek  a  oonaolidaUon 
such  district  with  each  or  the  other  pe- 
titioning districts,  thm  the  county  superin- 
tendent has  no  authority  to  call  a  meeting 
for  consolidation  purposes  or  for  the  con- 
solidation of  a  district  to  be  composed  ot 
separate  districts  other  than  as  requested 
in  each  of  such  separate  petitions.  To  illus- 
trate: The  petition  of  school  district  No.  S, 
presented  and  filed  with  the  county  super- 
intendent of  Pawnee  county,  requested  him 
to  call  a  meeting  for  determining  whether 
said  district  No.  6  should  be  consolidated 
with  dlstricte  Nos.  15,  19,  and  65  in  said 
Pawnee  county,  OkL,  and  In  such  peUtum 
district  No.  63  is  not  mentioned,  whereas  the 
petitions  presented  by  districts  19,  15,  and  tt3 
requested  ttae  county  superintendent  to  call 
a  meeting  of  the  voters  In  districts  5,  16,  19, 
and  63  "for  the  purpose  of  voting  on  the 
proposition  of  consolidating  school  districts 

number   ,    number   „  number 

 and  number  of  Pawnee  count)'. 

Into  a  consolidated  scbool  district,"  and  in 
these  last-motioned  petitions  school  district 
No.  66  is  not  mentioned.  On  the  receipt  cf 
the  several  petitions  stated,  the  county  super- 
intendent proceeded  to  issue  his  call  for  a 
meeting  of  the  voters  in  school  districts  0^ 
15, 19,  and  63,  for  the  purpose  of  determining 
whether  these  districts  alone  would  be  con- 
solidated, and  thus  Ignoring  the  request  Is 
the  petition  of  district  No.  5  that  echool  dis- 
trict Mo.  65  be  included  in  the  caU  and  in  the 
proposed  consolidated  district,  and  in  wlilch 
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dSstrlct  No.  63  la  not  menti<xied.  A  report  of 
the  meeting  held  In  pursuance  of  the  county 
superintendent's  call  shows  the  same  was 
participated  in  by  the  voteirs  of  districts  Mos. 
Cs  15, 1&,  and  63,  without  any  mention  or  T«tf- 
erence  to  the  voters  In  district  No.  86.  Nei- 
ther is  it  shown  what  number  of  voters  in 
district  Na  5  participated  in  aatd  meeting 
and  election,  or  that  any  of  the  petitioning 
members  or  voters  of  said  district  were  pres- 
ent or  voting  in  such  meeting,  w,  if  they  did, 
whether  they  voted  f(w  or  against  micb  con- 
aolidatlon. 

We  think,  since  the  aev^al  petltlims  pre- 
sented to  the  county  superintendent  did  not 
show  a  desire  of  each  of  such  districts  to  In- 
corporate alone  with  each  of  the  other  peti- 
tioning districts,  the  ootmt?  superlntend^at 
was  without  any  authority  to  call  a  meeting 
for  any  consolidated  district  The  law  con- 
templates that  consolidated  school  districts 
shall  be  harmonious  and  no  discretion  Is 
rested  In  the  coon^  superintendent  to  call 
a  meeting  looking  to  the  organization  of  a 
consolidated  district  nnless  flU(A  call  Is  re- 
quested by  each  separate  district  to  be  ettect- 
ed.  The  petition  from  district  No.  6  specific- 
ally requested  the  county  superintendent  to 
call  ft  meetli^  and  to  include  in  his  call  dis- 
trict No.  65,  and  the  petition  plataly  mani- 
fested a  willingness  to  be  Incorporated  with 
districts  66,  19,  and  15  only,  and  that  these 
districts  alone  should  constitute  consolidated 
district  No.  4.  The  other  petitions  did  not 
state  what  districts  they  deslrea  to  be  in- 
<duded  in  the  consolidated  district.  The  pro- 
visions of  sections  1  and  2,  we  think,  are 
mandatory  upon  the  county  superintendent, 
and,  without  a  compliance  therewith,  he  had 
no  Jurisdiction  or  right  to  act  in  the  premis- 
es, and  that,  in  this  Instance,  Ms  action  In 
callipg  the  meeting  was  void,  and  all  the  pro- 
ceedings thereunder  were  likewise  void. 

School  district  Na  5  and  the  petitlcmers 
from  that  district  may  have  bad  a  spe<^l 
reason  for  desiring  a  oonsoUdattou  with  the 
different  districts  including  district  No.  65 
to  the  exclusion  of  district  No.  63.  It  may 
be  that  in  district  65  there  is  a  splendid 
schoolhouse  centrally  located,  sufficient  and 
convenient  to  accommodate  a  consolidated 
district  composed  exclusively  of  districts  iNos. 
6,  16,  19,  and  65,  and  thus  the  expense  of 
building  an  additional  schoolhon.se  be  avoid- 
ed, and  which  might  have  been  necessary  by 
the  exclusion  of  No.  66.  Indeed,  consolida- 
tion with  district  No.  66  may  have  been  the 
moving  incentive  to  the  petitioners  of  dis- 
trict No.  6  and  their  reason  for  including 
districts  19  and  IS  with  itself,  and  65  may 
have  been  necessary  to  acquire  the  necessary 
territory  or  taxable  value  required  by  the 
law  to  be  included  in  a  cons(^ldated  district. 
But  it  is  unnecessarT  to  inquire  into  the  rea- 
sons why  district  Na  6  desired  district  No. 
66  instead  of  No.  63  to  be  included  with  it  in 
the  ooDBoUdated  district  The  ooun^  super- 


intendent had  no  autbMTity  to  Ignore  Its  ex- 
press desire  and  request. 

[6]  The  detects  we  have  referred  to  ap- 
peared from  the  exhibits  attached  to  the  de- 
fendant's answer  and  were  admitted  by 
plaintiffs'  reply  to  be  correct,  and.  In  our 
opinion,  sustain  the  allegations  of  the  peti- 
tion that  no  suflBclent  petitions  were  tiled 
with  the  county  superintendent  and  no  legal 
meeting  was  called  or  held,  and  the  Judgment 
of  the  district  court  holding  the  organization 
of  consolidated  district  No.  4  was  void,  and 
the  judgment  dissolving  the  district  is  sus- 
tained by  the  pleadings. 

Plaintiffs  in  error  cite  a  number  of  author- 
ities holding  that,  where  the  petition  In  qno 
warranto  proceedings  set  out  specific  grounds 
for  annulling  a  municipal  corporation,  the 
burden  is  on  the  plalntlfC  to  prove  the  spe- 
cific grounds  allied,  and  that,  in  such  case, 
where  the  answer  of  the  defendants  denied 
the  allegations  of  the  petition,  a  Judgment 
on  the  pleadings  cannot  be  had.  But  In  the 
case  of  People  ex  rel.  Skelton  v.  City  of  Los 
Angeles,  133  Cal.  838,  66  Pac.  749,  which 
seems  to  be  one  of  the  leading  authorities  re- 
lied on  by  plaintiffs  In  error,  the  court  say: 

"It  la  undQubtedly  true  that  the  state  may 
charge  a  [munidpal]  corporation  with  the 
usurpation  of  a  fraodiise  in  general  terms,  and 
call  upon  it  to  allege  and  prove  the  t»cU  shoW' 
ing  its  right,  and  thus  place  the  burden  upon 
the  defendant" 

This,  the  plaintiff  below  did,  in  paragraphs 
1,  2,  and  3  of  the  petlUon. 

In  the  case  before  us,  however,  vital  de- 
fects are  shown  in  defMidants*  answer  and 
the  exhibits  thereto. 

Flaintifb  In  error  also  dte  numerous  au- 
thorities on  the  pr(^>08lti<Hi  contended  for, 
hot  OGOslderation  thereof  is  unnecessaxy, 
since  our  conclusicn  herein  la  based  upon 
noneompllanoe  with  the  statnto  appearing 
from  the  admitted  and  nncoatrovftrted  facts 
in  the  ideadbtBi  at  botb  partleB  in  the  court 
below. 

The  Judgment  ct  tiie  district  oonrt  is  tbsn- 
fore  afflrmed. 


STTLZBBBOBR  ft  SONS  00.  HOOVBB. 

(No.  4264.) 

(Supreme  Court  of  Oklahoma.    May  4,  1919. 
On  Reheating,  Jane  15,  191A.) 

Cfl^bsa  »y  the  Court.) 

1.  JvsnoBS  or  thb  Fbaob  «s»go,  OO,  174— 

Appeal— PLEADiNO—ScFEronEHCT. 

The  same  particularity  in  pleadiog  is  not 
required  in  the  justice  court  as  in  courts  of  rec- 
ord, and  a  bill  of  particulars  which  states  in 
a  plain  direct  manner  facts  constitnting  the 
cause  of  action  is  Bufficient,  and  on  appeal  to 
a  court  of  record  where  the  cause  is  tried  de 
novo,  a  pleading  that  is  sufficient  in  the  justice 
court  is  suffirient  in  the  court  to  which  the  ap- 
peal is  taken. 

[Ed.  Note.— For  other  cases,  sea  Justices  ot 
the  Peace,  Cent  Dig.  JB  306,  S34,  666-693; 
Dec.  Dig.  «=»90,  99,  17?.] 
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2.  Mastkb  AifD  Sbbtakt  «=»163,  287— In- 
JUBT  TO  Servant— NEQuaanoii—QuKBTioN 

ro&  JvRX. 

The  law  requires  an  employer  to  furnish  his 
employes  with  competent  fellow  servants  and  a 
sufficient  number  to  properly  do  the  work,  and 
if  be  does  not  do  this,  and  an  employ^  is  injured 
by  reason  of  this  neglieence,  the  employer  Is 
liable  to  the  injured  employ^;  and  whether  the 
injury  is  due  to  this  nesli^nce  of  the  employer 
or  to  some  other  cause  is  a  question  of  fact 
to  be  submitted  to  the  jury,  where  there  is 
any  evidence  which  tends  to  support  the  cause 
of  action. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  »  328-330.  1034.  1046. 
1051,  1052,  1064-1067;  Deb  I>is.  «s>163, 
2S7.] 

8.  Apfkal  and  Ebsor  <8=>1048  —  Harxtless 
Error— I^iaHATioN  of  WrriiKSS— Conclu- 
sion. 

A  case  will  not  be  reversed  because  a  ques- 
tion which  called  for  a  conclusion  was  allowed 
to  be  answered,  when  the  answer  in  response 
to  the  question  states  a  fact  which  is  so  ob- 
Tioua  that  it  would  have  been  ajtparent  without 
the  evidrace  elicited  by  Qm  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g{  4140-4140,  4161,  41E8- 
4160;  Dec  Dig.  «=sl048.] 

Conunlsslonera'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Oklalioma  Coun- 
ty; Jobn  W.  Hay  BOO,  Judge. 

Action  by  Samuel  Uoovw  aeilnst  the 
SoLBbei^Br  &  Sons  Conuany.  Judgment  for 
plaintiff,  and  deflendant  brlnga  ernnr.  Af- 
firmed, and  rehearing  denied. 

Ames,  Chambers,  Lowe  ft  Richardson, 
of  Oklahoma  City,  for  plaiutifl  In  error. 
Charles  H.  Rutb,  of  OUaluHna  Qlty,  tor  de- 
fendant In  error. 


BREyrr,  O.  TUs  suit  was  commaioed  In 
the  justice  court  for  Oklahoma  City,  by  de- 
fendant in  error,  Samuel  Hoover,  as  plalntUf 
in  that  court,  to  recover  fl95  for  personal 
Injuries  alleged  to  have  been  sustained  by 
said  Hoover  while  In  the  employ^  of  plain- 
tiff  In  error,  Sulzbei^er  &  Sons  Company,  who 
was  defendant  below,  alleging  that  the  In- 
juries sustained  were  caused  by  the  negli- 
gence of  the  defendant  Sulzberger  ft  Sons 
Company,  his  employer.  The  defendant  fil- 
ed no  pleadings  in  the  justice  ootirt  The 
cause  was  tried  and  judgm^t  rendered  for 
plaltttifT  for  the  amount  sued  for.  An  appeal 
was  taken  to  the  county  court  of  Oklahoma 
county.  The  defendant  filed  a  motion  to 
require  the  plaintiff  to  make  his  petition 
more  d^nlte  and  certain,  which  was  overrul- 
ed. Without  further  pleadings  the  cause  was 
tried  to  a  Jury,  which  found  for  the  plain- 
tiff for  fl95,  and  on  tbelr  verdict  judgment 
was  rendered,  from  which  Judgment  the  de- 
f^dant  appeals  to  this  court  There  are 
several  assignments  of  error,  which  we  will 
notice  In  the  order  that  they  are  presented 
In  the  brief  of  the  plalntifl  in  error, 

[1]  1.  The  first  Is: 

"That  the  court  erred  In  overruling  the  mo- 
tion of  the  plaintiff  in  errw  to  require  the  de- 


fendant In  error  to  make  his  Wll  of  particulars 
more  definite  and  certain." 

The  contention  under  this  assignment  la 
that  the  bill  of  particulars  was  so  Indefinite 
as  not  to  apprise  the  defendant  below  of  the 
particular  facts  of  n^llgwce  complained  of, 
and  aiable  it  to  properly  prepare  its  de- 
fense. It  must  be  admitted  that  the  plead< 
inga  axe  very  meager,  and  had  ttie  action 
originated  in  a  court  at  record  and  been 
governed  by  fh^r  procedure  there  probably 
would  have  be«i  some  merit  in  tliis  ctmten- 
tlon.  But  this  case  originated  in  the  Jnrls- 
dlctimi  of  the  Justice  of  the  peace,  and  this 
court  hrtd,  In  Brewer  ft  Stannard  Black, 
6  Okl.  67,  47  Paa  1089,  that: 

"The  same  de^ee  of  particularity  in  plead- 
ings is  not  required  in  actions  before  a  justice 
of  the  peace  that  is  required  in  other  courts. 
It  is  sufficient  if  the  bill  of  particulars  Btatfifl* 
in  a  plain  and  direct  manner,  the  facts  con- 
stituting the  cause  of  action  or  the  daim  to 
be  set  off;  and  the  pleading  tiiat  is  sufficient  in 
a  justices  court  is  sufficient  In  the  district 
court  where  the  cause  is  tried  de  novo  upon  an 
appeal." 

And  this  doctrine  Is  reaffirmed  In  Garvin 
V.  Harrell,  27  Okl.  373,  113  Pac  186,  35  li. 
R.  A.  (N.  S.)  862,  Ann.  Cas.  1912B,  744.  There 
was  no  demurrer  filed  to  the  bill  of  particu- 
lars in  either  court,  and  it  is  admitted  that 
the  bill  of  particulars  does  state  a  cause  of 
action.  The  plaintiff  in  error  did  not  file 
its  motion  to  make  more  definite  and  cer- 
tain until  the  cause  reached  the  county 
court,  and  after  it  was  tried  In  the  Justice 
court  From  the  transcript  of  the  Justice  of 
the  peace  it  appears  that  the  same  witaes»- 
es  that  testified  in  the  county  court  in  behalf 
of  the  plaintiff  In  error  were  used  and  testi- 
fied In  his  behalf  in  the  justice  court,  and 
there  Is  no  claim  that  the  plaintiff  In  error 
was  surprised  by  thMr  testimony  in  the 
coun^  court,  or  that  It  differed  from  that 
given  by  them  In  the  Justice  court,  or  that 
the  cause  was  tried  on  a  different  theory  in 
the  county  court  to  that  in  the  justice  court 
We  cannot  see  that  the  plaintiff  in  error  waa 
prejudiced  or  prevented  from  preparing  its  de- 
fense by  the  ruling  of  the  court  complained  of. 

[2]  2.  The  assignments  of  error  in  over- 
ruling the  motion  for  a  new  trial,  and  over- 
ruling the  demurrer  to  the  evidence,  and  in 
rendering  Judgment  In  favor  of  the  plaintiff 
below,  are  all  based  upon  the  insuffldency  of 
the  evidoioe  to  entitle  the  plaintiff  below  to 
recovw,  and  are  discussed  under  one  head 
In  plaintiff  In  error's  briefs  and  will  be  so- 
oonsidered  by  us.  Under  the  law  it  is  the 
duty  of  an  employer  to  furnish  his  employ^ 
with  competent  fellow  servants,  and  a  suf- 
ficient number,  to  properly  do  the  work,  and 
if  this  is  not  done,  and  an  Injury  results  to- 
an  employe  by  reason  of  this  netdigence  of 
the  employer,  he  is  liable  to  the  injured  em- 
ploye.  Then  the  question  is  whether,  under 
this  rule  of  law  and  the  facts  In  this  case, 
the  plaintiff  In  error  is  liable  for  the  inJuiT 
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admlttHI  to  bave  been  sostained  by  the  de- 
fendant In  error. 

The  evidence  In  thla  case  was  sabmltted  to 
a  Jaiy,  under  tnstructicnu  whicSi  are  not  com- 
plained of,  and  tlie  ]iU7  foond  for  tbe  defend- 
ant in  error  ;  but  the  plaintiff  In  error.  Insists 
that  there  la  no  evidence  to  establisb  a  causal 
cotmectiom  between  the  failure  of  the  platntlfl 
In  error  to  famish  a  sufficient  number  of 
fellow  servants  and  the  injury  of  the  defend- 
ant in  error,  and  that  that  reason  Its 
demurrer  to  the  evidence  should  have  been 
sustained,  and  the  Jury  instructed  to  return 
a  TO-dict  In  its  favor.  In  this  we  cannot 
agree  with  counsd.  Tlie  evidence  shows  tliat 
the  injury  was  sustained  In  tbe  construction  of 
a  storm  sewer ;  that  it  was  the  duty  of  the 
defendant  in  «ror  under  Ills  onployment  to 
remain  in  the  tr«ich  in  whldi  the  sewer 
pipes  were  being  laid,  and  witti  the  assis- 
taiuse  of  anothor  person  place  them  in  po- 
sltitHL  In  the  trench  and  cement  them  to- 
gether ;  that  to  do  the  work  properly  It  re- 
quired two  men  to  remain  on  the  outside  of 
the  dltdi  and  lower  the  pipes  into  the  ditch, 
by  means  of  a  rope,  the  pipes  being  18  inches 
in  diameter  and  36  inches  long,  and  the 
tren<^  at  this  point  7  feet  deep ;  that  on  the 
date  of  the  injury  defendant  In  error  had  (mly 
One  helper,  and  requested  both  the  foreman 
and  the  superintendent  of  plaintiff  In  error 
to  famish  additional  help.  They  did  not  do 
BO,  but  Insisted  on  defendant  in  error  going 
on  with  the  one  man  and  doing  the  best 
he  could.  He  attempted-  to  ctHnply  wlUi  this 
request  He  and  his  helper  tried  to  lower 
the  v^pea  by  means  of  the  rope,  but  found 
that  they  could  not  successfully  do  sa  Then 
they  ndled  the  pipes  near  the  edge  of  the 
ditdi,  and  the  defendant  in  error  would  then 
stand  in  the  ditch  and  reach  up  and  take 
hold  of  the  pipes,  and  by  the  assistance  of 
his  belper  let  them  down  Into  the  trench; 
and  in  performing  this  labor  in  this  way  one 
of  these  pieces  of  pipe  fell  upon  the  ends  of 
bis  fingers,  and  according  to  the  evidence  al- 
most mashed  them  oft.  This  testimony  Is 
not  contradicted;  the  plaintiff  In  error  of- 
fering no  evidence  whatever. 

In  Petroleum  Iron  Co.  v.  Wantland,  28  Okl. 
481.  114  Pac.  717,  this  court  held  that : 

"Where  there  is  any  doaht  as  to  which  of  sev- 
eral probable  causes  produced  the  hijur?,  the 
eanse  of  the  hijnry  is  properly  a  queation  for 
Oie  jury." 

And  if  it  be  true,  as  intimated  by  plaintiff 
in  enmr,  that  this  might  have  been  a  mere 
acddoit,  that  might  have  occurred  under 
any  circumstances,  then  it  was 'premier  to 
nbmlt  the  qnesUon  to  the  Jury  proper 
instrnetions,  and  let  tnem  determine  fnxn  the 
evldmee  «1iether  it  was  a  mere  accident 
ttiat  ml^t  liave  occurred  under  any  dream- 
stances,  or  whether  It  was  due  to  the  neg- 
Bgenoe  of  the  plahitlff  in  error  In  not  fur- 
nishing sufficient  help  to  property  do  the 
work. 

In  Hartvtg  v.  N.  P.  I*  Co.,  19  Or.  622,  2S 


Pac.  358,  the  court,  in  a  case  involving  the 
same  qaesti<m  as  tlie  one  at  bar,  In  the  syl- 
labus says: 

"It  is  not  for  the  court  to  apeculate  upon 
the  facts,  bat  to  submit  them  to  the  Jury,  if 
they  tend  to  support  the.  cause  of  actios." 

That  the  facts  In  this  case  do  tend  to  sup- 
port tbe  cause  of  action  we  think  there  is  no 
doubt,  and  If  the  plaintiff  In  error  could  have 
thrown  light  on  the  cause  of  the  Injury,  and 
It  was  not  the  one  which  the  evidence  of  the 
defendant  In  error  t^ded  to  establish,  it 
did  not  attempt  to  do  so.  St  I>.  &  S.  F.  Ry. 
V.  Boshing  et  aL,  31  Okl.  231,  120  Pac.  973. 

[3]  The  only  other  error  complained  of  Is 
the  admission  of  Incompetent  testimony ;  and 
the  question  and  answer  to  which  objection 
is  urged  Is  the  following: 

**Q.  If  you  had  had  two  laborers,  then  would 
you  have  had— would  It  have  been  neceasary  for 
yon  to  have  bandied  that  pipe  in  that  manner? 
A.  No,  air;  it  would  not  have  been  necessary 
to  have  handled  it  in  that  manner  at  alL" 

Thla  question  was  objected  to  on  tdie 
ground  tliat  it  called  tat  a  o(mdU8i<m  of  the 
witness.  We  think,  taken  in  ocmnection  with 
the  other  evidence,  it  is  an  obvious  fact 
that,  it  the  witness  had  Iiad  two  men  to 
have  handed  the  pipes  down  to  him,  it  would 
not  have  teea  necessary  to  have  handled 
them  in  the  manner  he  did.  The  question  Is 
not,  If  he  liad  had  two  laborers  there,  wotdd 
be  have  handled  it,  in  tiie  manner  he  did? 
That  would  doubtless  have  called  for  a  con- 
clusion; but  to  ask.  Would  it  have  been 
necessary  to  have  handled  it  In  that  manner, 
If  he  had  had  two  laborers?  is  a  different 
question. 

But  we  do  not  think  the  plaintiff  in  error 
waa  prejudiced  by  the  question  and  answer, 
even  If  it  was  a  conclusion;  for,  as  above 
stated,  it  is  so  obvious  that,  if  he  bad  had 
two  men  to  have  handed  the  pipe  to  him,  it 
would  not  have  been  necessary  for  him  to 
have  reached  up  to  the  top  of  the  trench  and 
tak«i  liold  of  the  pipe  and  let  It  down  into 
the  trendi,  that  Quit  fact  would  have  been 
apparent  without  the  evidence  dldted  by 
the  question  and  answer  complained  of. 

Finding  no  prejudicial  error  in  the  rec- 
ord, we  recommend  the  Judgment  of  the 
lower  court  be  affirmed. 

FEB  CUBIAAI.   Adopted  in  whOlo. 

On  Rehearing. 

DBVEBEUX,  a  The  plaintiff  In  error,  in 
his  petition  for  rehearing  In  the  above-en- 
titled cause,  assigns  for  cause  thereof  that 
there  la  no  evidence  in  the  record  of  any 
causal  connection  between  tbe  n^Ugence  ad- 
mitted In  not  furnishing  sufficient  help  to 
do  the  work  In  which  the  plaintiff  was  in- 
jured and  the  injury  itself.  As  expressed  In 
the  petition  for  rehearing; 

"That  the  question  decisive  of  this  case  was 
duly  submitted  by  plaintiff  in  error,  but  hns 
been  overlooked  by  the  court  Tbe  plaintiff  In 
error  raised  the  question,  in  the  aubmlsslon 
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of  his  case  to  tblg  court,  that  there  wai  no  evi- 
dence to  support  the  verdict  of  the  jury." 

The  evidence  on  tbls  point  is : 

"Q.  Now,  at  the  time  you  were  hurt,  where 
were  you  standins  at  the  time  you  received 
the  injDry?  A.  I  was  standing  in  the  bottom 
of  the  trnich.  Q.  Describe  how  yon  were  han- 
dling these  pipes  at  the  time  you  received  your 
injury.  A.  Well,  on  account  of  not  having  men 
CDouf{b  to  put  the  pipe  down,  we  bad  to  roll  the 

Eipe  near  tlie  edge,  and  then  I  would  readi  up 
1  this  manner  (indicattng).  and  when  we 
would  get  two  or  three  pieces  down  we  would 
lay  it,  and  then  when  I  went  to  reach  up  and 
get  this  piece  it  caught  me  at  the  time  I  was 
about  to  lay  it  down ;  it  cau^t  me  and  mashed 
my  fingers  at  the  end,  almost  mashed  them 
Q.  If  you  had  had  two  laborers  there,  would 
you  have  had — would  it  have  been  necessary  for 
you  to  have  handled  that  pipe  in  that  manner? 
(Objected  to,  for  tlie  reason  that  it  i<  calling 
for  conclusion  of  the  witness.  By  the  Court: 
Overruled,  and  exceptions  allowed  to  the  de- 
fendant) A.  No,  sir;  it  would  not  have  been 
necessary  to  have  handled  it  in  that  manner  at 
all.  *  *  *  Q.  Did  you  have  any  other  aj^Ii- 
ances  there  but  this  rope  that  could  be  used  by 
this  one  man?  A.  Why,  no,  not  that  I  Icnow 
of;  no  appliance  at  all,  bnt  that,  if  I  under- 
stand you  right." 

The  plaintiff  in  error  frankly  and  properly 
admitted  In  Its  petition  tor  rehearing  that 
It  did  not  furnish  sufficient  help  to  the  de- 
fendant In  error  to  perform  the  work  that  he 
was  doing,  and  the  question  presented,  there- 
fore, by  the  petition  for  rehearing,  Is:  Was 
there  any  evldoice  to  be  considered  by  the 
Jury  that  the  admitted  negligence  of  Oxe 
plaintiff  in  error  In  not  famishing  sufficient 
help  In  placing  pipe  in  the  occavBtlMi  where 
it  was  to  be  laid  was  the  iwoxlmate  cause 
of  the  Injury;  and,  if  so,  la  there  any  evi- 
dence to  go  to  the  Jury  showing  a  causal 
connection  between  Qie  negligence  and  the 
Injury? 

In  17  Oyc.  820,  It  Is  said: 

"When  a  material  fact  Is  not  proved  by  di- 
rect testimony,  it  may  be  rationally  inferred  by 
the  court  or  jary  from  the  facts  which  have  been 
so  proved,  even  though  the  inference  be  not  a 
necessary  one." 

In  Insurance  Co.  t.  Welde,  11  Wall.  488, 20 
L.  Ed.  197,  it  la  said: 

"It  is  well  settled  that,  if  the  evidence  of- 
fered conduces  in  any  reasonable  degree  to  es- 
tablish the  probability  or  improbability  of  the 
fact  in  controversy,  it  should  go  to  the  jury. 
It  would  be  a  narrow  rule,  and  not  conducive 
to  the  ends  of  justice,  to  exclude  it  on  the 
ground  that  it  did  not  afford  full  proof  of  the 
nonexistence  of  the  disputed  foot.  Besides, 
presumptive  evidence  proceeds  on  the  theory 
that  the  jury  can  infer  the  existence  of  a  foot 
from  anotlier  fact  that  is  proved,  and  most 
usually  accompanies  it.  Many  of  the  affairs  of 
human  life  are  determined  in  courts  of  jus- 
tice in  this  way,  and  experience  has  proved  that 
juries,  under  ue  direction  of  a  wise  judge,  do 
not  often  err  in  the  reasoning  which  leads  tiietn 
to  a  proper  ctmclusioD  on  such  evidence. 
*  *  *  A  presumption  is  an  Inference  as  to 
the  existence  ot  a  fact  not  actually  known, 
arising  from  Its  usual  coDnectitm  wiOi  another 
which  is  known,  and  on  this  principle  tbe  Jury 
should  have  been  allowed  to  consider  this  «n- 
dence." 


In  Clark  t.  Manchester,  64  N.  H.  471.  13 
Atl.  867,  the  Supreme  Court  of  New  Hamp- 
shire says: 

"When  a  material  fact  la  not  proved  by  direct 
testimony,  it  may  be  inferred  by  the  jury,  if 
there  is  a  case  for  them,  from  the  facts  wbidi 
have  been  so  proved,  even  though  the  inference 
be  not  a  necessary  one.  It  is  Uieir  province  to 
draw  proper  inferences  from  such  facts,  and,  if 
in  the  exercise  of  this  riebt,  they  conclude  that 
the  fact  in  controversy  is  established,  it  is  u 
properly  proved  as  If  by  direct  testimony.** 

The  same  rule  la  laid  down  In  Com.  t. 
Doberty,  137  Mass.  24S;  Connor  t.  Padflc 
Ry.  Co..  181  Uo.  397,  81  8.  W.  149.  And  see 
Waters-Pierce  Oil  Co.  T.  Deselms,  18  OkL 
107,  89  Pac.  212,  affirmed  on  writ  of  error  to 
tbe  Supreme  Court  of  the  United  States  in 
212  n.  S.  169,  20  Sup.  Ct  270.  S3  U  Ed.  4S3. 

It  Is  true,  as  has  been  repeatedly  held  by 
this  court,  that  the  mere  fact  of  an  Injury 
does  not  prove  the  fact  of  negl^nce;  but 
in  the  case  at  bar  the  negligence  Is  admitted. 
Tbe  negligence  being  admitted,  and  It  ap- 
pearing from  tbe  evidence  that  on  account  of 
such  n^llgence  the  defendant  In  error  was 
doing  the  work  of  the  master  In  a  different 
manner  than  he  would  have  done  It,  had 
there  been  no  negligence,  and  receiving  the 
Injury  while  doing  the  work  In  this  unac- 
customed manner.  It  is  not  an  unreasonable 
IniSerence  that  Uie  negligence  was  the  cause 
of  the  Injury  at  least,  such  lnfa«nce  Is  not 
BO  unreasonable  as  to  warrant  us  in  denying 
the  plaintiff  below  the  right  to  have  it  pass- 
ed on  by  the  Jury. 

It  is  true  that  the  testimony  was  objected 
to,  as  set  oat  above;  but  the  overruling  ot 
this  objection  in  the  principal  opinion  is  not 
objected  to  In  the  petition  for  rehearing,  and. 
If  It  had  been,  we  are  satisfied  that  our 
former  ruling  thereon  is  correct. 

We  therefore  recommend  that  the  petition 
for  rehearing  be  denied. 

PER  CURIAM.   Adopted  in  whole* 


HOPKINS  V.  SBTTLEa    (No.  38B2.)t 
(Supreme  Court  of  Oklahoma.    May  18.  1018.) 

(8vUahU9  by  tha  Court.) 

1.  Bbokees    «=^  — CouiussioK  — Biobt— 

CONTBACT. 

Questions  arising  out  of  a  claim  by  a  real 
estate  broker  for  commissions  or  compensation 
generally  depend  upon  tbe  contract  or  under- 
ataoding  between  bim  and  the  owner,  under 
which  the  broker  acts,  Tbe  owner  haa  the 
right  to  stipulate  that  he  will  not  pay,  or  be 
in  any  way  obligated  to  pay,  for  services  in  re- 
lation to  the  sale  of  his  land,  except  in  tbe 
event  such  sale  is  fully  and  finally  oonsummated. 

[Ed.  Note.— For  other  cases,  see  Broker*. 
Cent  Dig.  8  65;  Dec  Dig.  «=>43.] 

2.  BB0KBB8  ^s>60,  64— COUHISSIOIf— BXOHT— 

Pebfobuancb  of  Gontbact. 

Where  the  owner  of  a  farm  makes  a  net 
price  to  a  real  estate  broker,  which  he  is  willing 
to  take  for  his  land,  but  refuses  to  be  bound  for 
any  commission,  or  to  be  <rf>ligated  in  any  way. 
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except  for  any  soib  On  broker  ma?  t^tain  in 
excess  of  the  net  prioe,  and  then  only  in  the 
event  the  sale  goes  through  and  is  finally  con- 
summated, the  price  paid,  and  the  title  passed, 
mch  broker  is  not  entitled  to  recover  compen- 
sation from  the  owner  by  merely  findinc  a  pur- 
chaser ready,  willing  and  able  to  bay,  and  pro- 
curing from  him  a  written  agreement  to  take 
the  land,  where  such  purchaser  fails  to  live  up 
to  his  agreement,  or  to  take  and  pay  fbr  the 
land. 

Wi-  Note.— For  other  casea,  see  Brokers, 
Cent  Dig.  H  91.  67.  97;  Dec.  Dig.  «»00,  64.] 

3.  TbIAL  «=»317— FAII.-UBE  TO  AOUONISB  Ju- 

ET — Waivee  oj  Objection. 

Where,  after  a  civil  cause  has  been  sub- 
mitted to  it,  the  jury  separates,  and  the  individ- 
nala  go  to  their  homes  for  dinner,  and  mingle 
on  the  way  with  other  persons,  without  having 
been  admonished  by  the  court,  as  required  by 
section  GOOQ,  Rev.  Iaws  1910,  "not  to  converse 
with,  or  suffer  themselves  to  be  addressed  by. 
any  other  person,  on  any  subject  of  the  trial, 
and  such  fact  is  known  to  one  of  the  parties, 
when  it  occurs,  but  the  court's  attention  is  not 
called  to  the  matter,  and  the  jury  reassembles 
and  considers  its  verdict  in  the  afternoon,  sep- 
arates for  supper,  then  reassembles,  and  at  an 
evening  session  returns  into  court,  in  the  pres- 
ence ot  such  party,  ite  verdict,  without  objec- 
tioa  upon  his  part,  or  notice  to  the  court  of  the 
irregularity,  and  where  no  wrongdoing  or  oth- 
er irr^nilarity  is  claimed,  such  party  will  be 
deemed  to  have  waived  the  irregularity.  He 
has  no  right  to  remain  silent,  in  poaseuion  of 
knowledge  of  the  facts,  and  speculate  upon 
the  chances  of  a  favorable  verdict,  and  after  he 
is  disappointed  be  heard  to  complain. 

[Bid.  Kote.— For  other  casM,  see  Trial,  Cent 
Dig.  K  751,  752;  Dec.  Dig.  «=*317.) 

Commlsaionera'  Opinion,  Division  No.  1. 
Error  from  District  Court.  EIngfleher  Coun- 
ty; James  B.  Culllson,  Judge. 

Action  by  H.  "E.  Hopkins  against  Alvln  E. 
Settles.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

D.  K.  Cunningham,  of  Kingfisher,  for  plain- 
tiff In  error.  F.  L.  Boyntrai,  of  Kingfisher, 
for  defendant  In  error. 

BBBWBB,  C  Plaintiff  in  error,  Hopkins, 
a  real  estate  agent,  brought  this  salt  in  the 
court  below  to  recover  from  defendant.  Set- 
tles, the  sum  of  |600.  alleged  to  be  due  aa 
eommlasion  or  oomiiensatlon  for  bis  services 
in  connection  with  the  sale  of  deljendant'a 
half  section  of  land  and  certain  rights  in  an 
Indian  lease,  together  with  80  aoes  of  grow- 
ing corn.  At  a  trial  of  the  case  the  Jury  re- 
turned a  verdict  for  defendant,  and  plaintiff 
brings  this  proceeding  in  error. 

Whaterer  conversation  or  understanding 
that  was  bad  between  these  parties  relative 
to  the  stile  ot  the  farm  was  oral.  It  seems 
to  be  plalntlff'B  contention  that  he  was  em- 
Itfoyed  by  defendant  to  find  a  purchaser  for 
tiw  land;  that  he  was  to  be  paid  as  com- 
pensatl<Hi  or  conuniMlou  tor  his  services  for 
bringing  the  parties  together  and  consum- 
mating a  valid  agreement  of  sale  all  over 
and  above  the  sum  of  916,600 ;  that  he  could 
get  a  purchaser  to  agree  to  par  for  the  prop- 
erty; that  he  did  find  a  purchaser  who  en- 
tered Into  a  valid  written  contract  with  de- 


fendant. In  which  It  was  agreed  that  he  was 
to  pay  $17,000  for  the  property,  $1,000  of  said 
sum  to  be  paid  as  earnest  money,  |1,000  more 
in  20  days,  another  $1,000  by  the  let  of  Seih 
tember.  and  $7,000  on  the  1st  of  October,  at 
which  time  a  mortgage  was  to  be  executed 
by  the  purchaser  to  defendant  for  the  re- 
mainder of  the  purdiase  price;  and  that, 
since  he  brought  the  parties  tc^etber  In  an 
enforceable  contract  for  the  sale  of  the  land, 
he  was  entitled  to  the  $500  embraced  within 
the  terms  of  said  contract 

The  contention  of  defendant  Is  that  he 
merely  m;ade  to  plaintiff  a  prioe  upon  his 
land  that  would  be  satisfactory  to  him;  tliat 
he  did  not  employ  plaintiff  to  find  a  pur- 
chaser, and  did  not  agree  to  pay  or  become 
liable  in  any  way  to  pay  any  conftnlssion, 
brokerage,  or  compensation  in  the  matter; 
that  he  bad  told  plaintiff.  If  he  brought  about 
a  sale  and  be  got  $16,500  for  his  property, 
plaintiff  could  have  as  Ms  own  any  addition- 
al sum  he  might  get  out  of  the  purchaser; 
that,  while  the  additional  sum  of  $600  was 
added  to  the  agreed  purchase  price  In  the 
contract,  yet  the  agreement  was  that  this 
sum  would  merely  be  turned  over  to  plain- 
tiff in  case  the  sale  was  completed  and  went 
through;  that  the  sale  did  not  go  through; 
that  none  of  the  deferred  payments  were 
made;  that  the  purchaser  became  discour- 
aged, and  would  not  carry  out  his  contract  to 
buy  the  land,  and  did  not  do  ao. 

Some  attwpt  is  made  to  show  that  the 
purchaser  went  to  the  bank  at  the  time  one 
of  the  later  payments  was  to  be  made  and 
asked  if  the  deeds  had  been  deposited,  and 
woA  told  that  they  hod  not  Evidence  both 
tor  and  against  the  idea  that  defendant 
breached  his  contract  to  convey  is  presented ; 
but  from  a  careful  reading  of  the  evidence 
there  is  nothing  to  tbe  contention.  It  is 
clearly  manifest  that  the  purchaser  had 
abandoned  all  Intuition  of  taking  and  paying 
for  the  farm,  and  that  defendant  was  not 
only  willing,  bat  would  have  been  very  glad, 
had  he  token  tlie  land. 

[1, 2]  1.  The  flrst  proposltioa  iweaented  for 
reversal  Is  based  on  the  daim  that  the  ver- 
dict Is  not  sufficiently  supported  by  the  evi- 
dence. We  will  examine  this  point  flrst.  As 
to  some  phases  of  the  matter  as  between 
plaintiff  and  defendant  there  is  little  conflict 
in  the  evidence.  As  to  other  phases  there  Is 
much  conflict;  and,  when  the  record  Is  care- 
fully studied,  it  gets  down  to  the  point  as  to 
the  agreement  between  the  parties  relative  to 
when  there  would  be  any  obligation  upon  de- 
fendant's part  to  pay  the  $500.  In  other 
words,  was  it  the  agreement  that  platatifTs 
money  would  be  earned  when  be  brought  the 
partiea  togeOier  in  a  contract  of  sale  and  in- 
corporated his  fee  In  ttie  amount  named,  or 
was  he  entitled  to  the  fee  only  when  the  sale 
went  through,  that  Is,  when  defendant  had 
parted  with  his  land  and  received  satisfac- 
tory consideration  In  money  and  notes  for  it? 
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On  Oils  point  the  erldence  la  In  conflict. 
Plaintiff,  testlfylug  in  his  own  bebalf  and  at 
length  as  to  Just  what  he  did  In  bringing  the 
parties  together  and  getting  them  to  sign  the 
contract,  made,  as  relating  to  the  payment  of 
bis  fee,  the  following  statement: 

"It  was  also  agreed  between  Settles,  the  de- 
fendant, and  that  as  soon  as  that  $1,000 
was  paid  to  Settles  by  Van  Meter,  the  first  pay- 
ment on  the  land,  t^t  then  I  should  get  my 
WOO." 

Defendant,  testifying  In  his  own  b^alf, 
was  asked: 

"Did  you  agree  with  Mr.  Hopkins  that  yon 
would  pay  him  a  commission  of  $500  for  get- 
ttng  a  signature  to  this  contract,  i^ardless  of 
whether  the  deed  and  mortgages  were  exchang- 
ed or  not?  A.  No,  sir:  I  never  agreed  to  pay 
Hopkins  a  cent  in  my  life  for  nothing,  only  this 
feck)  that  he  sold  the  place  for:  that  he  told 
me  he  had  sold  it  for  over  and  above  my  price, 
and  I  told  him  that  I  would  turn  it  over  to  him 
when  Van  Meter  paid  It  to  me.  Q.  Do  you 
mean  when  he  paid  the  first  $1,000?  A.  No, 
sir:  when  Van  Meter  paid  me  for  the  place,  1 
was  to  turn  over  the  diCFerence  to  Hopkins." 

Settles  further  testified  as  to  Jnst  what 
was  said  about  the  $S00  fee  as  follows: 

"He  says,  *We  will  just  go  ahead  and  close 
up  this  deal,  and  when  Van  Meter  pays  for  the 
place,  why  you  can  give  me  a  check  for  the 
$500.'  That  is  what  he  had  sold  it  for,  over 
and  above  my  price;  and  I  told  him  that  would 
be  all  right,  and  whenever  Van  Meter  paid  me, 
of  course,  be  would  get  his  money,  whatever  was 
coming  to  him.  That  is  all  that  ever  passed  be- 
tween Hopkins  and  I  about  these  commissi  one 
from  first  to  the  last" 

As  will  be  seen  from  the  qnotetions  from 
the  evidence,  there  was  a  wide  mUmnder- 
standing  between  the  parties  as  to  this, 
which  seems  to  have  been  the  vital  point  In 
the  case.  The  Jury  accepted  defendant's  ver- 
sion of  the  matter,  and,  aa  he  had  not  been 
paid  for  the  place,  as  the  sale  had  not  gone 
through,  be  was  relieved  of  any  obligation  to 
pay  plalntiirs  tee.  We  have  no  right  to  dis- 
turb the  verdict 

Some  complaint  is  made  relative  to  the 
court's  inBtmctlons  to  the  Jury,  both  as  to 
two  or  three  of  the  Instructions  given  and 
some  that  were  refused.  Perhaps  the  most 
earnest  objection  goes  to  Instruction  No.  6, 
which  Is  as  follows: 

"You  are  further  instructed  that  in  this  case 
defendant  claims  or  contends  that  he  was  only 
to  pay  oommiasioQ  in  case  the  sale  went  through. 
If  you  can  find  by  a  preponderance  of  the  evi- 
dence that  the  bargain  agreed  upon  between  the 
plaintiff  and  defendant  was  that  commission 
was  only  to  be  paid  in  case  the  whole  transac- 
tion went  through,  as  provided  by  the  terms  of 
the  contract  of  sale,  the  plaintiff  Is  not  entitled 
to  recover,  and  it  will  be  your  duty  to  find  for 
the  defendant" 

In  the  light  of  the  contentions  of  the  par- 
ties and  the  evidence  introduced  In  relation 
thereto,  thla  instruction  was  Bubstantlnlly 
correct;  In  fact,  while  many  instructions 
were  given,  fairly  covering  plaintiff's  theory 
of  the  case,  this  la  the  one  special  instruction 
that  BDbmltted  to  the  Jury  the  defendant's 
theory.  If  defendant's  theory  waa  correct, 
he  was  under  no  obligation  to  pay  plaintiff 
tlie  amount  <!Ialmed,  and  this  Instruction 


SEPOBTIOt  (Okl 

merely  tells  the  Jury  so.  While  the  case  of 
Scully  V.  Williamson,  26  Okl.  i»,  106  Pac.  395, 
27  U  B.  A.  (N.  &)  1089,  Ann.  Cas.  1912A, 
126Q,  is  relied  upon  as  tlw  law  appllcahle  to 
plaintiff's  tlieOT7i  yet  it  also  racc^nlses  de- 
fendant's theory  in  the  following  language: 

"Had  the  defendant  embodied  in  Ids  contract 
of  employment  with  the  corporation  a  stipula- 
tion  that  he  should  not  be  Uable  Cor  any  com- 
misaion  unless  a  sale  was  fioaDy  oonsnmoiated 
and  the  property  transferred,  then  tbe  fact  tbat 
the  corporation,  although  it  made  effort  to  have 
the  purchaser  carry  out  his  contract  failed  to 
secure  tiie  performance  tbereof,  would  be  fatal 
to  plaintUrs  right  of  recovery;  but  it  is  not 
made  to  appear  by  the  pleadings  of  either  par- 

§\  or  by  evidence,  that  there  was  such  stipula- 
on  in  the  ctmtract  of  employment" 

See,  also,  the  following  cases:  Ford  v. 
Brown,  120  CaL  601,  52  Pac.  817:  Seattle 
Land  Co.  v.  Day,  2  Wash.  451,  27  Paa  74; 
Larson  t.  Burroughs,  131  App.  Dlv.  87T,  116 
N.  T.  Supp.  858;  Robertson  v.  Tasey.  129 
Iowa,  526, 101  N.  W.  271;  Burnett  EdUng, 
19  0^  CiT.  App.  711,  48  S.  W.  776. 

It  wUl  be  borne  In  mind  fiuit  quesUosi 
arising  out  of  a  daim  made  by  real  estate 
men  for  commissions  generally  depend  npco 
the  contract  or  understanding  betweu  the 
parties  under  wWx^  the  broker  acts,  mda  b 
not  a  case  of  the  ordinary  listing  with  a  real 
estate  agent  up<m  commission,  either  agreed 
upon  or  Implied,  in  which  the  broker  wcmld 
have  earned  his  commiasion  by  finding  a  par 
diaser  able,  ready,  and  willing  to  buy  at  the 
price  the  broker  was  authorized  by  the  own- 
er to  sell  for,  and  bad  consummated  a  bhid- 
ing  contract  of  sale  between  the  parties, 
which  would  have  completed  the  broker'a 
services  and  entitled  him  to  his  pay,  as  has 
been  frequently  held.  Scully  t.  Williamson, 
supra.  That  is,  tiiat  is  not  this  case.  If  de- 
fendant's theory  is  true.  It  would  be^  sub- 
stantially, if  plaintiff's  theory  is  true;  and 
the  court  devoted  several  instructions  to  a 
very  clear,  and  we  think  reaswably  accurate, 
explanation  of  the  law  applicable,  in  case 
the  Jury  should  brieve  plaintiCTs  theory. 
We  think  that,  regardless  of  the  insbmcUou 
requested  1^  plaintiff  and  refused,  tlw  law 
upon  bis  case,  upon  his  own  tiieory,  waa  fai^ 
ly  submitted  to  the  Jury. 

[3]  2.  Another  point  is  made  which  la  bas- 
ed upon  the  allied  misconduct  of  the  Jury- 
To  be  apeciflc,  it  was  charged  In  the  motloa 
for  a  new  trial,  supported  by  aflldavlt  signed 
by  plaintiff,  that  after  the  case  had  been  sub- 
mitted to  the  Jury  It  returned  to  its  room  to 
consider  of  Its  veraict  and  remained  there 
from  some  time  in  the  morning  until  the 
noon  hour;  at  which  time  the  sheriff  came 
along  and  told  the  sworn  bailiff  In  charge  of 
the  Jury  to  let  them  separate  and  go  to  tbeir 
varione  places  of  abode  for  their  dinners,  and 
that  they  did  so ;  that  after  dinner  they  re- 
assembled In  the  Jury  room  with  their  bailiff 
and  considered  of  their  verdict  until  the 
supper  hour ;  at  which  time  Qiey  again  sepa- 
rated and  wesQt  to  their  suppers ;  that  they 
mingled  wlOi  other  people  on  streets 
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in  business  bonses  and  elsewbere  wblle  so 
sepnrnted;  that  after  supper  they  returned 
to  tlielr  rooiu,  considering  tbe  case  until 
about  10  o'clock  at  night,  when  they  came 
Into  open  court  In  charge  ot  their  baUill  and 
rendered  a  verdict  In  the  case;  that  prior  to 
their  separation  they  bad  not  been*admon- 
ished  by  the  court  not  to  discuss  the  case. 
The  record  showa  that  the  parties  were  all 
present  by  counsel,  hut  no  objection  was 
made  to  the  return  of  the  verdict,  or  to  It 
after  its  return;  nor  was  the  irregularity 
called  to  the  attention  of  the  conrt,  so  far  aa 
the  record  shows.  In  any  way,  until  some 
time  after,  when  plaintiff  attached  bis  affi- 
davit to  a  motion  tor  a  new  trial,  previously 
med. 

Section  5006,  Rev.  Laws  1910,  provides  that 
when  the  jury  Is  allowed  to  separate,  either 
during  the  trial  or  after  the  case  Is  submit- 
ted, they  should  be  admonished  by  the  court 
that  it  Is  their  duty  not  to  converse  with,  or 
suffer  themselves  to  be  addressed  by,  any 
other  person  on  any  subject  of  the  trial,  and 
that  it  is  their  duty  not  to  form  or  express 
an  opinion  thereon  until  the  case  Is  finally 
submitted  to  them.  In  this  Instance  the 
case  bad  been  finally  submitted  to  the  jury, 
and  the  only  objection  relevant  la  that  they 
were  not  admonished  by  the  court  not  to  con- 
verse with  others  or  to  permit  others  to  con- 
verse with  them  on  the  subject  of  the  trial. 
This  statute  means  what  it  says,  and  should 
be  enforced.  The  conduct  of  the  jury  in  sep- 
arating without  the  admonition  was  an  ir- 
regularity which,  under  some  circumstances, 
miglit  require  a  reversal  of  the  case,  but  we 
are  of  the  opinion  that  it  should  not,  under 
the  facts  presented  here.  We  gather  from 
plalntlfTs  sworn  statement,  in  which  be 
states  matters  of  fact  as  though  personally 
known  to  him,  that  he  was  well  aware  at  the 
noon  hour  of  this  Irregular  separation  of  the 
jury,  and  was  probably  equally  well  aware 
that  the  court  did  not  know  It;  yet  no  com- 
plaint was  made  In  the  afteruuou.  He  seems 
also  to  have  been  well  aware  of  their  sepa- 
ration at  the  supper  hour;  yet  no  complaint 
was  made,  nor  was  any  made  when  they 
came  in  with  their  verdict,  or  afterwards, 
until  his  motion  for  new  trial  was  filed.  No 
complaint  Is  made  of  any  other  improper  con- 
duct un  the  part  of  the  jury,  save  as  to  the 
separation  without  the  court's  admonition. 
With  the  knowledge  plaintiff  had,  it  appears 
evident  that  he  attached  so  little  impurtance 
to  the  Incident  that  he  did  not  think  it  worth 
while  to  call  the  attention  of  the  court  to  it 
and  demand  a  dlsmissul  of  the  Jury  for  that 
cause,  or  else.  If  be  did  attach  importance  to 
It,  or  thought  his  rights  bad  been  adrers^ 
affected,  he  seeiaed  quite  willing  to  tdt  there, 
with  this  knowledge,  unknown  to  either  the 
court  or  other  counsel,  so  far  as  the  record 
discloses,  and  speculate  upon  the  verdict  of 
the  Jury;  take  his  chance,  In  other  words, 
that  It  would  be  favorable  to  him,  in  which 


event  he  would  have  no  cause  to  complain, 
and,  If  unfavorable,  bring  the  matter  to  light 
and  procure  thereby  another  trial. 

Under  these  circumstances,  we  think  plain- 
tiff waived  the  point.  If  he  had  come  in,  as 
be  should  have  done  in  the  proper  discharge 
of  his  duty  to  the  court,  and  advised  It  of 
the  irregularity,  he  would  probably  have  been 
wititled  to  have  the  Jury  discharged  from 
further  consideration  of  the  case,  and  doubt- 
less the  court  would  have  so  ordered. 

There  are  no  other  points  presented  here 
In  such  a  way  as  to  require  consideratioD 
and  discussion  upon  the  part  of  the  court. 

Tbe  judgment  sbould  be  In  all  things  af- 
flrmed. 

FEB  OUBIAM.   Adopted  In  wbola. 

HARTMAN  T.  OREGON  ELBOTBIO  BT. 
CO. 

(Supreme  Court  of  Oregon.    July  SO,  1915.) 

Masteb  and  Sebvant  «»28<J  —  Injubt  TO 
Servant— Cause  of  I njuby— Nonsuit. 
Where,  in  an  action  for  injuries  to  an 
electrician's  helper  from  an  electric  shock 
while  attempting  without  aaslstance  to  extend 
electric  wires,  were  was  evidence  from  which 
the  jury  might  have  foand,  either  that  the  prox- 
imate cause  of  the  injury  was  the  defendant  em- 
ployer's negligence  in  f^ng  to  furnish  deceased 
with  needed  assistance,  or  that  the  injury  was 
due  to  a  cause  in  respect  to  which  defendant 
was  not  at  fault,  a  nonsnlt  was  properly  denied. 

[Ed.  Note.— -For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  1001.  1006,  1008,  1010- 
1015,  l6l7-iaS3.  1(^6-1042,  1044,  1046-1050; 
Dec.  Dig.  <&=»286.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  Coontr;  Calvin  U.  Oantenbein, 
Judge. 

Action  by  Mat>el  B-  Hartman  against  the 
Oreg<si  Electric  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

nils  is  an  action  by  Mabel  B.  Hartman, 
the  mother  of  William  B.  Hartman,  deceased, 
against  the  Oregon  Electric  Ballway  Com- 
pany, to  recover  damages'  resulting  from  his 
death,  whldk  is  alleged  to  have  been  caused 
by  ttie  defendant's  negligence.  The  deceased, 
on  Uarcta  19.  1913,  tlie  time  when  he  was 
hurt,  was  22  years  old,  and  was  employed 
as  an  electrician's  helper  by  the  defendant, 
which  was  thai  engaged  near  OrrlUe,  Or.,  in 
cutting  a  tunnel  Into  whicb  were  extended 
electric  light  wires  to  furnish  illumination. 
From  the  tunnel  outward  were  suspended 
other  wires,  to  which  six  electric  Ugtats  were 
attadied  to  Illumine  the  dump,  where  mate- 
rial taken  from  the  subterranean  passage 
was  deiiosited.  At  the  month  of  the  tun- 
nel was  a  board,  to  which  were  fastened  two 
switches — one  being  operated  by  the  thumb 
and  fingers,  called  a  "button  switch,"  and 
the  other  worked  by  a  small  lever,  and  known 
as  a  "knife  switch" — whereby  the  electric 
current  was  controlled  in  the  tunnel  and 
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along  the  dump.  Mr.  Hartman,  on  March  19, 
1013,  undertook,  without  assLjtance.  to  ex- 
tend the  wires  outside  the  tunnel,  so  as  to  iu- 
staU  three  more  lights,  and  In  doing  so  re- 
ceived a  shock  of  electricity  from  the  effects 
of  which  he  died. 

The  negligence  charged  In  the  complaint 
as  the  proximate  cause  of  the  Injury  Is  in 
effect:  (1)  That  the  defendant  failed  to 
promulgate  and  enforce  any  rules  for  the  per- 
formance of  the  work  In  which  Hartman  was 
engaged  when  he  was  hurt;  (2)  that  struc- 
tural line  work  should  not  have  been  permit- 
ted without  assistance  hy  an  electiician's 
helper,  who  was  an  inexperienced  workman; 
<3)  that  Hartman  was  directed  to  work 
alone;  (4)  that  he  should  not  have  been  al- 
lowed to  undertake  a  performance  of  such 
work,  except  under  the  control  of  an  ex- 
perienced electrician,  who  could  have  warn- 
ed him  of  the  danger;  (5)  that  the  wires 
were  not  Insulated  at  the  place  where  the 
deceased  received  the  shock ;  (6)  that  the 
wire  furnished  him  with  which  to  do  the 
work  was  in  short  pieces,  requiring  splicing 
and  wrapping;  (7)  that  the  wires  were  not 
placed  on  poles,  but  were  hung  near  the 
ground,  and  were  so  arranged  as  not  to  per- 
mit a  person  safely  to  pass  between  them; 
(8)  that  the  defendant  Informed  Hartman 
the  wires  carried  only  370  volts,  when  more 
than  750  were  transmitted;  (9)  that  the 
supports  for  the  wires  bore  no  color  to  In- 
dicate a  dangerous  voltage;  (10)  that  the 
wires  were  uninsulated  at  places  where  em- 
ployes were  liable  to  come  In  contact  with 
them,  and  the  switches  so  placed  as  not  prop- 
erly to  guard  the  wires ;  (11)  that  the  wires 
were  In  a  dangerous  condition  when  first  in- 
stalled; (12)  that  the  switch  Hartman  was 
■required  to  use  was  out  of  repair ;  (13)  that 
liecause  of  his  age  and  inexperience  It  was 
the  duty  of  the  defendant  to  exercise  great 
care  for  his  protection,  which  It  failed  to  do ; 
(14)  that  a  sufficient  number  of  coemploy^s 
were  not  appointed  to  assist  Hartman;  (15) 
that  the  defendant  required  hUn  to  work  In  a 
dangerous  place,  outside  the  scope  of  his 
employment,  and  failed  to  warn  him  of  the 
extra  hazard;  and  (1<!)  that  a  safe  place 
was  not  furnished  htm  in  wlilch  to  work. 

The  answer  denied  the  material  averments 
of  tbe  complaint,  and  for  further  defenses 
alleged,  in  substance,  that  Hartman  was  an 
experienced  workman,  who  understood  and 
appreciated  all  the  dangers  to  which  be  was 
exi)o^ed;  that  he  was  forbidden  by  the  de- 
fendant's proper  agent  to  do  any  work  at  or 
near  the  tuunel ;  that  he  recklessly  disobey- 
ed such  command ;  that  be  negligently  failed 
to  protect  the  joints  of  wire  with  tape ;  ttiat 
the  work  which  he  was  doing  was  carried  on 
in  the  daylight,  and  It  was  unnecessary  for 
him  to  turn  on  the  lights;  that  he  was  care- 
fully instructed  as  to  tlie  manner  of  doing 
ail  such  work,  and  hence  the  Injuries  which 
he  received  were  attributable  to  bis  own  I 
carelessness.  The  r^ly  put  in  Issue  the  al- 


legations of  new  matter  In  the  answer,  and, 
the  cause  having  been  tried,  the  plaintiff  se- 
cured a  judgment  for  the  sum  of  f5,000,  and 
the  defendant  appeals. 

I.  N.  Smith,  of  Portland  (John  F.  Logan, 
Carey  &  Kerr,  and  O.  A.  Hart,  all  of  Port- 
land, oh  the  brief),  for  apiMllant.  Lotus  L. 
Lnngiey  and  Manche  I.  Langley,  all  of  For- 
est Grove,  for  resiwudent. 

MOORE,  C.  J.  (after  stating  the  facts  as 
al>ove).  It  is  maintained  by  tbe  defendant's 
counsel  that  the  proximate  cause  of  the  In- 
Jury  was  Hartman's  own  Diligence,  and, 
this  being  so,  errors  were  committed  In  deny- 
ing a  motion  for  a  Judgment  of  nonsuit,  when 
the  plaintiff  had  introduced  her  testimony 
and  rested,  and  in  refusing  to  instruct  the 
jury  to  find  for  the  defendant  when  the 
cause  was  submitted.  When  the  motion  for 
a  nonsuit  was  denied,  the  court  limited  the 
plaintiff's  right  of  recovery  to  the  sole  is- 
sue as  to  whether  or  not  it  was  necessary 
for  the  defendant  to  furnish  the  deceased 
with  additional  help,  thereby  excluding  from 
the  consideration  of  the  jury  all  other 
grounds  of  negligence  charged  in  tbe  com- 
plaint as  the  proximate  cause  of  the  Injury. 

The  action  of  the  court  In  denying  the  re- 
quest for  a  directed  verdict  will  be  reviewed, 
since  this  inquiry  Includes  both  questions. 
The  testimony,  all  of  which  is  made  a  part  of 
the  bill  of  exceptions,  tends  to  show  that  a 
switch  on  the  main  wires  controlled  the  elec- 
tric current  In  tbe  tomi^  and  along  the 
dump. 

E.  F.  Walton,  the  defendant's  chief  electri- 
cian, testified  that  on  the  day  preceding  his 
injury  Hartman  was  given  a  button  switch, 
which  he  installed  on  a  board  at  the  mouth 
of  the  tunnel,  but  this  switdi  would  turn  off 
the  light  on  only  one  ^de  of  the  dump  lines, 
and  In  order  to  deaden  all  these  wires  it  was 
necessary  to  pull  down  the  lever  of  the  luilfe 
switch  fastened  to  the  same  board ;  that 
when  putting  in  this  switch,  March  18,  1913, 
J.  E.  Harris,  who  was  in  charge  of  the  work 
at  the  tunnel,  Informed  Hartman  that  more 
lights  were  needed  on  the  dump  wire  in  addi- 
tion to  the  six  that  had  been  previously  in- 
stalled; that  Hartman  imparted  such  infor- 
matlou  to  the  witness,  who  told  htm  the  work 
could  not  well  be  done  at  that  time  for  lack 
of  wire  with  which  to  make  the  extension ; 
that  the  next  morning  the  witness  sent  Hart- 
man to  East  Indei>endence  to  replace  some 
electric  lights  that  had  been  burned  out,  di- 
recting him  to  re[K>rt  to  another  station  on 
the  defendant's  railway  as  soon  as  he  bad 
complied  with  the  previous  command;  that, 
Instead  of  obeying  such  order,  Hartman  re- 
turned to  the  tunnel  and  with  some  abort 
pieces  of  wire  undertook  to  extend  tbe  50  or 
75  foot  line  along  the  dump  about  2S  feet  far- 
ther, BO  as  to  install  three  more  lamps. 

J.  £.  Harris  testtfled  that  in  dtdng  sacii 
work  Hartman  first  tamed  down  the  lever  of 
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titt  koife  Bwltdi,  pieced  out  and  8ai9)ended  tbe 
extended  dump  wires,  and  hung  tbe  addition- 
al lamps,  but  when  he  raised  the  lever  of  the 
svltdi.  tbe  new  lamps  which  he  had  put  up 
would  not  give  any  light,  while  those  original- 
\j  Installed  afforded  UlumlnatloD;  that  Hart- 
man  thereupon  returned  to  the  mouth  of  fh& 
tunnel,  again  pulled  down  the  lever  of  the 
knife  switch,  re-examined  the  ^tension  wires 
he  had  put  up,  and  raised  the  lever  of  the 
switch,  but  tbe  lampa  be  had  installed  would 
not  bum;  that  be  lepeated  ttala  <^)eratlon 
about  six  times,  wltb  no  different  results; 
that  this  witness,  having  observed  these  un- 
successful attempts  made  by  Hartman  to 
cause  the  three  lamps  to  bum,  returned  to  his 
work,  but  soon  thereafter,  hearing  a  scream, 
he  hastily  went  outside  and  found  the  de- 
ceased lying  beneath  a  joint  he  had  made  in 
the  extended  wires,  from  which  union  tbe 
tape  bad  been  parUally  removed,  or  had  not 
been  wound ;  tbat  at  tbe  same  time  the  wit- 
ness discovered  the  six  lamps  on  the  old 
wires  were  bnrniiv;  tbat  the  button  swltcb 
on  the  dump  IIik  bad  signals  which  should 
huve  denoted  the  condition  of  the  electricity, 
but  that  such  tokens  were  false,  and  indi- 
cated tbe  current  was  tamed  ott  when  it  was 
on,  and  on  when  it  was  off. 

The  testtmoi^  of  S!.  F.  'Vralt<nt  was  under- 
taken to  be  contradicted  by  offering  in  evi- 
dence an  original  answer,  wherein  it  was 
averred  in  effect  that  Hartman  was  directed 
to  renew  the  bun^-oat  lamps  at  Sast  Inde- 
pendence and  tben  proceed  to  tbe  tunnel,  ex- 
tend the  wires,  and  Install  the  lamps.  The 
defendant's  counsel,  explaining  this  discrep- 
ancy, stated  to  the  court  ttiat  wben  snch  an- 
swer was  prepared  it  was  supposed  the  alle- 
gation adverted  to  was  correct,  but,  snbse- 
gnently  learning  that  Hartman  had  been  com- 
manded not  to  do  any  work  at  the  tunnel  on 
the  day  he  was  injured,  an  amended  pleading 
was  filed.  Tbe  statement  in  ttie  orif^tnal  an- 
swer was  supplemented  by  a  contradiction  of 
tbe  testimony  of  Walt<m,  who  declared  tbat 
when  Hartman  was  hurt  be  had  with  bim 
only  a  pocket-knife,  a  screw-driver  and  a  pair 
of  pliers,  when  tbe  testimony  of  Harris  Is  to 
flie  ^ect  that  after  the  accld«it  a  grip  full 
of  electridan'a  tools  was  found  near  the  place 
of  the  Injury.  Prom  this  conflicting  testi- 
mony the  Jury  evidraitly  concluded  that  Hart- 
man was  directed  by  Walton  to  perform  the 
services  in  which  he  was  engaged  when  he 
was  hurt. 

the  plaintlfrs  testinKmy  tends  to  show 
that,  though  Hartman  was  employed  by  tbe 
defoidant  as  an  electridan'a  helper,  be  was 
not  a  Jonnieyman,  and  had  but  little  knowl- 
edge of  electricity,  or  of  tbe  dangers  Incident 
to  the  bnslness.  The  defendant's  testimony 
is  to  the  effect  that  the  deceased  was  an  ex- 
perioieed  workman,  who  knew  end  appre- 
dated  the  haxards  whldi  he  was  liable  to 
noounter  In  bis  employment.  Die  testimony 
Is  also  contradictory  as  to  whether  or  not  It 


was  essential  tbat  Hartman  idiould  have  bad 
a  helper  when  he  was  hurt.  The  foregoing 
1b  believed  to  be  a  fair  epitome  of  tbe  testi- 
mony applicable  to  the  question  involved, 
and  based  thereon  It  Is  argued  that  the  Judg- 
ment rendered  herein  Is  erroneous,  since  the 
evidence  (KSered  falls  to  show  tbat  the  de- 
fendant's negligence  was  tbe  proximate  cause 
of  tbe  Injury. 

It  will  be  remembered  that  Walton,  the  de- 
fendant's agent,  furnished  Hartman,  to  be 
used  at  the  dump,  a  butt<m  switch,  the  signals 
of  which  were  false.  Whether  or  not  this 
switch  shut  ott  the  current  from  the  side  wire 
to  which  the  six  electric  lights  were  attached 
does  not  appear  from  the  testimony.  That 
this  switch  was  defective  tends  to  show  that 
the  defendant  was  careless  In  the  selection 
of  instrumentalities,  which  negligence  may 
have  been  the  proximate  cause  of  Hartman's 
Injury.  It  is  possible,  however,  tbat  lu  in- 
stalling the  button  switch  Hartman  may  have 
neglected  to  turn  tbe  signal  disc  so  as  pKsp- 
erly  to  indicate  the  condition  of  tbe  elec- 
trical current  on  the  dump  line,  f  rmn  whlcb 
supposed  drcumstance  bis  incompetence 
might  reasonably  have  been  inferred,  thus  af- 
fording a  reason  for  the  necessity  of  fumlsdi- 
Ing  falm  with  additional  help,  the  defendant's 
failure  to  supply  which  may  also  have  been 
tbe  proximate  cause  of  tbe  injury.  When 
there  are  two  or  more  probable  causes  of  an 
injury,  the  question  should  be  submitted  to 
the  Jury.  Ellifl  r.  O.  B.  &  N.  Co.,  63  Or.  66, 
76,  99  Pac.  76;  Palmer  v.  Portland  By.,  L.  & 
P.  Co.,  66  Or.  262,  268,  108  Paa  2U ;  Doyle 
V.  Southern  Pac.  Co.,  6(1  Or.  405,  616, 108  Pac. 
201;  Smith  V.  Southern  Pac  Co^  68  Or.  22, 
XL,  113  Paa  41,  Ann.  Cas.  1913A,  434: 
Graves  Portland,  etc,  P.  Oc,  66  Or.  232, 
242, 134  Pac  1;  Oynther  v.  Brown  &  McCabe. 
67  Or.  310.  818,  134  Pac  U86. 

It  Is  bdieved  that  there  warn  evidence  tmd- 
Ing  to  show  that  the  deceased  was  incompe- 
tent, and  that  therefore  he  should  have  bad 
help,  which  afforded  evidence  of  a  problem- 
atical primary  cause  sufficient  to  be  submitted 
to  the  Jury,  and  that  tn  denying  tbe  motion 
for  a  Judgment  of  nonsuit,  and  in  refusing 
to  direct  a  verdict  tot  the  defendant,  no  er- 
rors were  committed.  Other  errors  are  as- 
signed, but  they  are  deemed  to  be  immaterial. 

It  follows  tbat  the  Judgm^  should  be  at- 
flmiied ;  and  it  la  so  ordered. 

BHAN,  BAKIN,  and  HABBIS,  JTJ.,  concur. 


MABTIN  T.  FLDTCHEB. 

(Supreme  Court  of  Oregtm.    July  27,  1015.) 

1.  Landlobo  and  Tenant  <s3233— Action 
roB  RENr— Bbasorablb  Bbnt. 

A  complaint  in  an  action  for  rent,  which 
alleges  that  plahitlff  leased  to  defendant  for  a 
season  a  63-acre  tract,  tbat  defendant  agreed  to 
farm  the  tract  and  pay  as  rental  $4  per  acre 
for  46  acres  of  tillable  land  and  the  castomarj 
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rental  for  11.S  acres  of  hoi>8,  and  that  the  caa- 
tomary  reatal  of  bop  yards  was  half  <i  the 
proceeds  of  the  sale  of  the  hops  after  a  specified 
deduction  for  the  cost  of  raising  and  baling,  and 
which  sets  forth  the  amount  of  hops  produced, 
states  a  cause  of  acti<m  for  tbe  reasouaUe  rent 
of  the  bop  tract,  and  not  for  the  amount  of 
rent  shown  to  be  due  by  'custom,  and  a  charge 
authorixing  a  recovery  only  on  proof  of  a  cus- 
tom as  to  rentals  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Big.  {|  40,  »4(M>44;  Dea  Dig. 

«S=>1!33.] 

2.  Landlobd  and  Tsnakt  4=a61— Action  tob 
Eekx— Estoppel. 
Where  a  widow  leased  land  assigned  to 
her  as  dower,  though  &ubee(iueutly  the  assign- 
ment was  declared  illegal,  the  tenant  was  estop- 
ped to  deny  that  the  widow  had  title  to  the 
premises  or  the  rigat  to  rent  the  same;  the 
tenant  not  being  ousted  from  the  premises  nor 
compelled  to  pay  rent  to  any  other  person. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  liig.  9fi  151,  152,  18T-l»tli  Dec- 
Dig.  4£»eL] 

8.  Landlobd  ahd  Tenant  ^2:I0^Action 

ros  Uent  —  Complaint  —  Evidenck  — 
"  Usual"— "Customaky"—"K.eaboh  ABLE. " 
A  complaint,  in  an  action  for  rent,  which 
allege!  that  plaintiff  let  to  defendant  a  specihed 
tract  and  that  defendant  agreed  tu  pay  as  rental 
Ifi  per  acre  for  a  part  of  tbe  land  and  the  cus- 
tomary rental  for  a  hop  tract,  justifies  evi- 
dence of  the  reasonable  rental  value  of  the  hop 
tract,  as  against  the  (Ejection  that  plaintiif 
sought  a  recovery  for  rental  as  fixed  by  cus- 
tom; there  being  a  close  relation  between  the 
words  "customary,"  "usual,"  and  "reasonable" 
(citmg  6  Words  and  Phrases,  p.  4388). 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  904-1)25;  Dec.  Dig.  <S==> 
230.] 

4.  Appeal  and  Ebbob  <8=>1175— Qpebtions 
Beviewabub— DiaPoaiTiuN  of  Case  on  Ap- 
peal—Co.nstitutional  Pbovisions. 

The  Supreme  Court,  on  appeal  from  a  judg- 
ment for  deiendant  in  an  action  for  rent  must, 
under  Const  art  7.  g  3,  ea  amended  in  191U 
(see  Laws  1911,  p.  7),  find  the  reasonable  rental 
value  at  the  land  from  all  the  evidence  in  the 
fecord,  where  the  complaint  seeka  a  recovery  for 
tbe  reasonable  rental  value. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  8S  4573-4S87 ;  Dea  Dig.  «=» 
1175.1 

6.  Landlobd  and  Tenant  €=s64~Titlb  of 
IiANDLOBi>— Bight  of  Tenant  to  Question. 
One  who  holda  as  tenant  of  another,  by 
treating  with  ber  and  trying  to  settle  with  her 

attorney  in  fact  when  the  time  came  to  make 
a  settlement,  is,  under  L.  O.  L.  g  7!>8,  subd.  5, 
precluded  from  questioning  the  landlord's  title. 

[Ed.  Note.— For  other  cases,  see  liandlord  and 
Tenant  Cent  Dig.  SS  171,  177-180;  Dec.  Dig. 
«=»64.] 

6.  DowEB  ^=>107— Action  fob  Bent— Liabil- 
ity OF  Tenant. 

L.  O.  L.  g  7297,  entiUes  a  widow  to  dower 
in  lands  of  which  her  husband  died  seised,  and 
authorizes  her  to  continue  to  occupy  the  lands 
or  receive  half  of  the  rents  so  long  as  the  heirs 
or  others  interested  do  not  object,  without  hav- 
ing dower  assigned.  Dower  was  assigiied  to  a 
widow,  who  leased  the  property  assigned  to  a 
tenant  Subsequently  the  assignment  was  set 
aside,  and  new  commisaioners  were  appointed  to 
make  a  new  admeasurement,  which  was  con- 
firmed nearly  a  year  later.  No  one  objected  to 
the  widow's  receiving  the  rent  of  tbe  land  first 


assigned  to  ber,  but  all  acquiesced  therein.  The 
executor  testified  that  the  estate  did  not  claim 
or  collect  any  of  the  rent  Held,  that  the  widow 
viras  entitled  to  collect  the  rent 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  H  1&0-188;  Dec  Dig.  «=>107.] 

D^rtment  2.  Appeal  from  Clrcoit  Court, 
YamliiU  County ;  Webster  Holmes,  Judge. 

Actlw  by  Catherine  E.  Martin  against 
Henry  Lee  Fletcher.  From  a  Judgment  for  de- 
fendant, plaintifE  appeals.  Reversed,  and 
Judgmoit  directed  tot  plalntifl. 

Action  to  recover  rent  of  land.  Teidict  for 
defendant   PiaiutlCf  appeals. 

PlaiutlflC  alleges,  in  substance,  that  atmut 
April  1,  19ia,  she  leased  to  defendant  for 
the  season  of  1913  a  63-acre  tract  of  land, 
known  as  the  "Fletcher  farm,"  situate  about 
two  miles  from  McMinnville,  Xamfilll  county. 
Or.,  which  he  agreed  to  farm  and  to  pay  the 
following  rental,  to  wit,  f4  per  acre  for  45 
acres  of  tillable  land,  and  the  "customary 
rental"  for  11.5  acres  of  hops  growing  oa  the 
place;  that  the  customary  rental  for  hop 
yards  in  that  vicinity  was  one-half  of  the 
proceeds  of  the  sale  of  the  hops  after  deduct- 
ing seven  cents  per  pound  for  the  expense  of 
raising  and  baling  them;  that  defendant 
harvested  and  baled  11,000  pounds  of  hops  on 
the  tract  which  were  sold  for  21  cents  per 
pound,  claiming  $895  as  the  amount  due. 
Defendant  denies  the  leasing  of  the  premises 
from  plaintiff,  and  asserts  that  they  were  a 
part  of  the  estate  of  John  S.  Martin,  deceased, 
"which  estate  Is  in  process  of  administration 
in  Polk  county,  Or. ;  that  appellant's  dower 
in  said  'i<'letcher  farm'  was  not  assigned  un- 
til after  this  suit  was  filed  and  ^e  crop 
season  of  1913  was  past;  that  respond^t 
had  held  the  premises  from  year  to  year  un- 
der his  grandfather,  the  said  Jotm  S.  Martin, 
and  since  his  death  under  the  ^ecutors  oC 
his  grandfather's  estate;  and  that  hl3  hold- 
ing during  the  term  mentioned  In  the  com- 
plaint was  under  the  executors,  to  whom 
alone  he  was  accoontatde  for  the  rent"  In 
the  reply  appellant  set  up  an  estopp^  based 
upon  the  alleged  contract  and  relation  of 
landlord  and  tenant  between  appellant  and 
resqiundent.  The  record  shows  that  on  Feb- 
ruary 3,  1913,  the  county  court  of  Polk  coun- 
ty, Or.,  assigned  a  certain  63-acre  tract  out 
ot  the  "Fletcher  farm"  to  plaintiff  as  dower; 
that  thereafter  on  May  31, 1913,  after  objeo- 
tions,  this  first  assignment  of  dower  was  de- 
clared illegal  and  was  set  aside  by  the  same 
court,  and  new  commissioners  appointed  to 
make  a  new  admeasurement,  which  second 
admeasurement  was  confirmed  and  the  dower 
finally  legally  assigned  on  January  22,  ISl^ 
Upon  the  trial  before  the  court  and  Jury, 
plaintiff  introduced  evidence  tending  to  sa^ 
port  the  allegations  of  the  complaint  Tbe 
testimony  of  defendant  tended  to  show  that 
there  was  no  fixed  "ctistomary  rental"  for 
h(9  yards  in  that  vicinity ;  that  they  were 
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rented  upon  different  temts,  some  for  Qie 
rental  as  claimed  by  plaintiff,  and  others  for 
a  me-flftbf  a  one-fimrtb,  and  a  one-third 
share  ot  the  crop. 

James  McCain  and  James  E.  Burdett,  both 
of  McMinnville  (McCain,  Vinton  &  Burdett,  of 
McMlnnvlUe,  on  the  brief),  for  appellant  L. 
E.  Lange  and  Earl  Nott,  both  of  McMinuTille 
(Lange  &  Nott,  of  McMlnnTllle,  <hi  the  brief), 
for  respondent. 

BEAN,  J.  (after  stating  the  focts  as  above). 
EleTCT  errors  are  assigned,  but  we  deem  It 
necessary  to  consldCT  only  the  principal  ooes. 

[1]  The  trial  court  oonatrued  the  com^alnt 
as  ideadlng  a  custom  as  a  basis  for  plalntUTs 
cause  q£  acticm,  and  refused  to  allow  the  evi- 
dence to  be  considered  as  showing  a  reason- 
able rental  or  any  other  rent  or  amount  dif- 
ferent from  that  claimed  In  the  complaint 
The  court  Instructed  the  jury,  among  other 
tilings,  to  the  effect  that  the  plaintiff  rdied 
upon  an  express  contract,  stating  its  terms, 
and  further  that,  before  the  Jury  could  find 
for  the  plaintiff,  they  must  find  by  the  great- 
er weight  of  the  evidence  that  the  terma 
named  were  what  were  agreed  upon  between 
the  parties;  and  also  that  plaintiff  was 
bound  to  prove  a  custom,  as  to  rental,  In  the 
vidnl^  which  was  "uniform  and  general  In 
that  community,  and  cannot  by  a  few  isolated 
cases,  such  as  the  plaintiff  dalms  here,  bnt 
It  must  have  been  general  and  uniform,  and 
the  plaintiff  Is  bound  to  establlEdti  that  to 
your  satisfaction  by  the  greater  w^^t  ot 
the  evidence,  and,  unless  she  has  dtme  so, 
your  ver^ct  would  have  to  be  for  the  d^nd- 
ant.*  And  yon  wiU  not  confuse  your  mlutia 
with  any  question  of  equity  or  fair  dealing 
tietween  these  parties,  with  reference  to  the 
rent."  ^is  Instruction  practically  took  the 
case  fnnn  the  Jury.  The  purport  of  the 
charge  to  which  an  ezceptlrai  was  saved  was 
that,  before  {dalnOff  could  recover,  the  Jury 
must  find  that  the  parties  agreed  upon  the 
amount  or  sliare  of  roit  As  we  understand 
the  case,  there  was  an  agreement  of  leasing 
the  land,  but  the  question  of  the  customary 
rental  fOT  hop  land  was  not  settled.  The  fiict 
Oiat  plaintiff  claimed  more  than  a  reasonable 
value  would  not  debar  her  frwn  recovering 
a  fair  amount 

[21  Plaintiff  requested,  and  the  court  re- 
fused to  instruct  the  Jury,  in  effect,  that: 

"If  yon  flod  that  the  defendant  entered  into  an 
agreement  with  the  plaintiff  whereby  the  de- 
fendant rented  from  the  plaintiff  the  real  prem- 
ises described  in  the  complaint,  and  held,  used, 
and  occupied  said  real  premises  under  such 
contract,  duriof?  the  said  seaaon  of  3913,  and 
was  not  ousted  from  said  premises  or  compelled 
to  pay  rent  to  any  other  person  for  t^  use 
thereof,  then  the  defendant  is  estopped  from  de- 
nying that  the  plaintiff  tiad  title  to  said  prem- 
iges,  or  the  rieht  to  rent  the  same  to  him  for  the 
said  crop  season  of  1918,  and  yon  will  6nA  in 
favor  of  tlie  plaintiff." 

We  think  the  plaintiff  was  entitled  to  the 
substance  of  ftie  requested  charge. 
149  P.-57 


[S]  The  court  rejected  proof  upon  the  croea- 
examlnatlon  of  defendant's  witnesses  tend- 
ing to  show  a  reasonable  rental  value  of  the 
land,  stating  that  the  only  matter  at  Issue 
was  the  customary  rental.  Plaintiff's  coun- 
sel duly  objected  and  saved  an  exception  to 
all  the  rulings.  We  think  the  language  of 
the  complaint  led  the  court  to  give  an  er- 
roneous construction  thereof,  and  prevented 
the  real  question  from  being  submitted  to 
the  jury.  While  we  believe  it  is  better  for 
the  pleader  to  follow  the  beaten  path  and 
not  search  for  synonyms,  we  understand  the 
complaint  was  Intended  to  state  that  the  con- 
tract of  leasing  was  to  be  for  a  reasonable 
rent  The  evidence  of  plaintiff  was  in  much 
the  same  language.  Search  the  dictionary 
and  text-books,  and  we  find  there  Is  a  close 
relation  between  the  words  "customary," 
"usual,"  and  "reasonable."  See  26  Cyc.  819, 
as  to  the  market  valu?  or  that  fixed  in  the 
"usual"  and  ordinary  course  of  trade.  See, 
also,  5  Words  and  Phrases,  p.  4383. 

By  his  evidence  the  defendant  practically 
admits  that  it  was  agreed  that  he  should  pay 
plaintiff  $4  per  acre  for  the  tillable  land  not 
Jn  hops.  This  part  of  the  case  seems  to  have 
been  overlooked,  and  plaintiff  recovered  noth- 
ing. The  jury  should  have  been  Instructed, 
In  case  they  found  there  was  a  leasing  by 
plaintiff  to  defendant  to  ascertain  the  cus- 
tomary or  reasonable  rental  value  of  the 
land.  The  Judgment  will  therefore  be  re- 
versed. 

[41  We  are  governed  hy  section  S,  art  7, 
of  the  Constitution,  as  amended  in  1010  (see 
Laws  1911,  p.  7)  ,*  which  directs : 

"Until  otherwise  provided  by  law,  upon  ap- 
peal of  any  case  to  the  Supreme  Court,  either 
party  may  have  attached  to  the  bill  of  excep- 
tions the  whole  testimony,  the  instructions  of 
the  court  to  the  jury,  and  any  other  matter 
material  to  the  decision  of  the  appoal.  If  the 
Supreme  Court  shall  be  of  opinion,  after  con- 
sideration of  all  the  matters  thus  submitted, 
that  the  judgment  of  the  court  appealed  from 
was  such  as  should  have  been  rendered  in  the 
case,  such  judgment  shall  be  affirmed,  notwith- 
standing any  error  committed  during  the  trial ; 
or  If,  in  any  respect  the  jadgment  appealed  from 
should  be  changed,  and  the  Supreme  Court 
shall  be  of  opinion  that  it  can  determine  what 
judgment  should  have  been  entered  in  the  court 
below,  it  shall  direct  such  judgment  to  be  en- 
tered in  the  same  manner  and  with  like  effect  as 
decrees  are  now  entered  in  equity  cases  on  ap- 
peal to  the  Supreme  Court'-' 

This  Court  sboidd  find  the  reasonable  rent- 
al value  of  the  land  from  all  the  evidence 
whidi  is  contained  In  the  record. 

[S]  Defendant  recognized  that  he  was  hold- 
ing as  tenant  of  plaintiff  by  treating  with 
her,  and,  when  the  time  came  to  make  set- 
tlement, tried  to  settle  with  her  attorney 
in  fact  and  is  precluded  from  questioning 
her  title.  Jones  v.  Dove,  7  Or.  467,  472; 
section  798,  subdlv.  5,  L.  O.  H 

[I]  Section  7297,  L.  O.  L.,  entitles  the  wid- 
ow to  dower  In  the  lands  of  which  her  fans- 
band  died  seised,  and  she  may  continue  to 
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occupy  the  same  with  the  children  or  other 
heirs  of  the  deceased,  or  may  receive  one- 
half  the  rents,  Issues,  and  profits  thereof  so 
long  as  the  heirs  or  others  Interested  do  not 
object,  without  haTlng  the  dower  assigned. 
Hence  It  waa  immaterial  that  the  first  as- 
signment of  dower  waa  set  aside,  a  change 
made,  and  the  admeasurement  not  complete 
until  afterward.  No  one  appears  to  have  ob- 
jected to  the  widow  receiving  the  rents,  but 
all  seem  to  have  acquiesced  therein.  The  ex- 
ecutor of  the  will  testified  that  the  estate  did 
not  claim  or  collect  any  of  the  rent  of  plain- 
tiff's dower  land  for  the  year  1913.  From 
the  evidence  It  appears  that  a  survey  show- 
ed there  were  43.7  acres  of  tillable  land  be- 
sides the  hop  yard,  which  at  $4  per  acre 
amonntB  to  $174.80.  ^ere  were  raised  on 
the  land  7^44  pounds  of  bops  which  were 
sold  at  21  cents  per  pound,  making  $1,642JZ4. 
Defendant  and  bis  witnesses  state  that  the 
center  of  the  tract  ol  tacq^s  was  poor  and  a 
little  wet;  that,  while  It  was  good  land,  it 
was  not  so  good  hop  land ;  that  the  remain- 
der was  fairly  good.  This  evictence  seems 
reasonable  and  tail.  The  evidence  of  Mr. 
A.  M.  Peery,  plaintiff's  agent,  was  to  the  ef- 
fept  that  It  was  agreed  that  defendant  would 
pay  the  customary  rental,  which  he  told  de- 
fendant be  understood  to  be  the  seven-cent 
proposition  stated  above.  His  evidence  does 
not  go  to  the  point  that  defendant  agreed  to 
this,  80  the  initiatory  pleading  and  the 
proof  leaves  the  reasonable  value  to  be  de- 
termined. Taking  all  the  evidence,  we  be- 
lieve that  one-fpnrtb  part  of  the  amount  for 
which  the  crop  of  hops  ws\fi  sold,  or  $385.58, 
would  be  a  fair  rental  for  tiie  hop  tract. 
The  fact  that  defendant  bad  rented  the  land 
of  his  grandfather  for  less  would  not  con- 
trol. Neither  would  the  good  price  of  bc^s 
for  that  year  govern  in  the  matter.  We  do 
not  fix  the  highest  or  the  lowest  figures. 
Neither  is  the  field  of  hops  the  best  nor  the 
poorest. 

The  above  sum  added  to  $174.80  makes  a 
total  of  $560.38,  the  amount  for  which  Judg- 
ment should  be  entered  In  favor  of  plain- 
tltf,  which  is  directed  to  be  so  entered. 

MOORB,  O.  J.,  and  EAKIN  and  HABBIS, 
JJ.,  concur. 


LINTHICUM,  County  Treasurer,  v.  SCHOOL 
DIST.  NO.  4  OF  CHOCTAW 
COUNTY.    (No.  7188.) 

(Supreme  Court  of  Oklahoma.  Aug.  7, 1915.) 

(Syllabus  by  the  Court,) 

i.  Constitutional  Law  4=>31— Operation— 
Self-Exec  uTiN  a  Provisions. 

The  amendmeDt  to  the  Constitution,  adopt- 
ed at  an  election  held  on  Autirust  5,  1913,  known 
as  section  12a  of  article  10,  which  provides: 
"All  taxes  collected  for  the  maintenaace  of  the ) 


common  schools  of  the  state,  and  which  are 
levied  upon  the  property  of  any  railroad  com- 
pany, pipe  line  company,  telegraph  company,  or 
upon  the  property  of  any  public  service  corpora- 
tion which  operates  in  more  than  one  county 
in  this  state,  shall  be  paid  into  the  common 
school  fund  aiid  distribnted  as  are  other  common 
school  funds  of  this  sUte"— is  not  self-excputing 
by  its  own  express  terms;  nor  can  it  be  gi^en 
eiiect  by  the  aid  of  any  constitutional  provi- 
sion or  lesislative  enactment  in  force  at  the 
time  of  its  adoption. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  $  32;  Dec.  Dig.  «=>3L1 

2.  CONBTnUTIONAl  LaW  ^24r-AUENI»ntNT 

NOT  SELr-ExKcunNo— Effect  on  ExisTiNa 
Laws. 

"^Iien  an  amendment  to  a  Conatitation  is 
not  self-ezecutiDg  by  its  own  terms,  and  it  can- 
not be  given  efEect  by  the  aid  of  an;  constitu- 
tional provision  or  legislative  enactment  in  force 
at  the  time  of  its  adoption,  former  constitution- 
al provisions  and  legiidative  enactments  are 
not  affected  thereby,  and  remain  In  force  until 
the  amendment  is  vitalized  by  legislative  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  U  21-29;  Dec  Dig.  «=» 
24.] 

Error  from  District  Court,  Choctaw  Coun- 
ty ;  C.  E.  Dudley,  Judge. 

Action  by  School  District  No.  4  of  Choo- 
taw  County  against  Ed  Unthicum,  as  Treas* 
urer  of  Choctaw  County.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

S.  P.  Freellng,  Atty.  Gen.,  J.  H.  MUey, 
AsBt  Atty.  Gen.,  and  R.  K.  Warren,  Co.  Atty^ 
of  Hugo,  for  plaintiff  in  error.  R.  E.  Ste- 
phenson, of  Hugo,  for  defendant  in  error. 
Rice  &  Lyons,  of  Tulsa,  Clarence  Davis,  of 
Sapulpa,  and  C.  O.  Blake  and  J.  O.  Gamble^ 
both  of  El  Reno,  amid  curiae. 

EANB,  O.  J.  This  was  a  snlt  in  equity, 
commenced  by  School  District  No.  4  of 
Choctaw  county,  the  defendant  In  error  here- 
in, as  plaintiff,  against  Ed  Linthicum,  as 
county  treasurer  of  said  county,  the  plaintiff 
In  error  herein,  as  defendant,  for  the  pur* 
pose  of  enjoining  the  defendant  as  treasurer 
from  paying  into  the  common  school  fund  of 
the  state  certain  moneys  collected  by  him  for 
the  support  of  the  common  schools.  Upon  trial 
to  the  court  the  r^lef  prayed  for  was  grant- 
ed, to  reverse  wU(^  action  this  proceedlni; 
in  error  was  commenced.  For  convenience, 
hereafter  the  parties  will  be  referred  to  as 
"plaintiff"  and  "defendant,"  respective,  in 
accordance  with  tli^  designation  in  tbe 
trial  court 

[1]  It  seems  that  the  money  Involved  came 
into  the  hands  of  the  defendant  througti  a 
tax  levy  made  pursuant  to  article  8  of  ctiap* 
ter  72,  Rev.  Laws  1910,  as  amended  by  chap- 
ter 195,  Session  Iaws  1913,  and  that  the  coun- 
ty treasurer  Is  of  the  opinion  that  be  Is  re- 
quired to  pay  the  same  Into  the  commoa 
school  fund  of  the  state,  to  be  distributed  as 
other  common  school  funds  of  the  state,  by 
virtue  of  an  amendment  to  the  (Jonstltotioii. 


«s9Por  othw  cam  see  same  topic  and  KST-NUHBSK  In  aU  fCer-Nomberad  Dlgeite  and  IndaiM 


Digitized  by 


Google 


Okl.) 


LINTiHICUM  T.  SCHOOIi  DIST.  NO.  4 


899 


adopted  at  a  special  electioD  held  on  the  Stfa 
dajr  of  August,  1913,  designated  section  12a 
of  article  10,  which  reads  as  follows: 

"All  taxes  collected  for  the  maintenance  of  the 
common  echools  of  this  state,  and  which  are 
lei'ied  upon  the  property  of  any  railroad  com- 
pany, pipe  line  company,  telegraph  company, 
or  upon  the  property  of  any  public  service  cor- 
poration which  operates  in  more  than  one  coun- 
ty in  tliia  state,  shall  be  paid  into  tiie  common 
■chool  fund  and  distributed  as  are  other  com- 
mon school  funds  of  this  state." 

On  the  other  hand,  the  main  contention  on 
the  part  of  plalatlff  is  that  section  I2a,  su- 
pra, Is  not  self-executing,  and  therefore  the 
funds  collected  by  the  couuty  treasurer  hav- 
ing been  levied  for  school  district  purposes 
should  be  distributed  in  pursuance  to  the 
Constitution  and  laws  of  the  state  as  they 
existed  prior  to  the  adoption  of  section  12a, 
supra.  This  latter  contention,  it  seems  to  us, 
is  well  taken.  Section  12a  Injects  such  a 
new,  if  not  discordant,  element  into  the  sys- 
tem of  taxation  for  common  school  purposes, 
formerly  designed  by  the  Constitution  and 
the  legislation  enacted  for  the  purpose  of 
vitalizing  its  provisions,  that  It  Is  impossible 
to  conclude  that  the  people  In  adopting  said 
section  12a  intended  it  to  go  into  efCect  with- 
out the  aid  of  additional  leglsIaUon.  As  was 
said  in  Ex  parte  Wagoner,  21  OkL  83.  95  Pac. 
435.  18  Ann.  Cas.  197: 

"Our  Constitution  contains  many,  instances 
of  noDself-executins  provisions.  In  these  cases 
there  is  always  some  indlcatiesi  that  some- 
thing  is  left  for  tiie  Legislature  to  do,  or  there 
Is  something  in  the  nature  of  the  provision 
that  rendera  such  legislation  necessary." 

In  the  provision  iurolved  herein,  there  are 
many  indications  that  something  was  left  for 
the  Legislature  to  do,  and  there  are  many 
things  in  the  nature  of  the  provision  that 
render  additional  legislation  necessary.  The 
scheme  of  taxation  for  the  support  of  the 
common  schools  of  the  state,  prior  to  the 
adoption  of  section  12a,  may  be  briefly  out- 
lined as  follows: 

(1)  Section  3,  art  11,  Williams*  Oonst., 
provides  that; 

"The  interest  and  Income  of  the  permanent 
school  fund,  the  net  income  from  the  leasing  of 
public  lands  which  have  been  or  may  be  granted 
by  the  United  States  to  the  state  for  the  use 
and  benefit  of  the  common  schools,  together 
with  any  revenues  derived  from  taxes  author- 
ized to  be  levied  for  such  purposes,  and  any  oth- 
er suDU!  wbicb  mar  be  added  thereto  by  law, 
shall  be  used  and  applied  each  year  for  the 
benefit  of  the  common  schools  of  the  state,  and 
Aall  be,  for  this  purpose,  apportioned  among 
and  between  all  the  several  common  school  dis- 
tricts of  the  state  in  propcrtion  to  the  school 
population  of  the  several  districts." 

(2)  Section  fl,  art  10,  Williams'  Const., 
provides  tbat  any  county  may  make  a  levy 
of  not  exceeding  one  mill  In  aid  of  the  com- 
mon  schools  of  the  county.  The  same  sec- 
tion limits  the  levy  of  taxes  on  an  ad  valoreni 
basis  to  "not  more  than  five  mills  on  the 
dollar  for  school  district  purposes,  for  sup- 
port of  common  schools ;  provided,  that  the 
aforesaid  annual  rate  for  school  purposes 
m&y  be  Increased  by  any  school  district  by 


an  amount  not  to  exceed  ten  mills  on  the 
dollar  valuation,  on  condition  that  a  majori- 
ty of  the  voters  thereof  TOtlng  at  election, 
vote  for  said  Increase." 

(3)  Pursuant  to  the  power  conferred  by 
section  8,  art  11,  supra,  to  lay  a  portion  of 
the  ad  valorem  tax  upon  all  the  taxable 
property  In  the  state  to  be  applied  In  aid  of 
the  common  schools,  the  Legislature  (eectlon 
7374,  Rev.  Laws  1910)  authorizes  the  levy  of 
ad  valorem  tax  of  one-fourth  of  one  mill  on 
all  the  property  of  the  state  for  Qio  aid  of 
the  common  schools  thereof. 

(4)  Pursuant  to  that  part  of  section  8,  art 
11,  Const,  wtaldi  provides  that  "any  other 
sums  which  may  be  added  by  law  to  tho 
Interest  and  Income  of  the  permanent  school 
funds,"  etc.,  shall  be  used  and  applied  each 
year  for  the  beneflt  of  the  common  schools 
of  the  state,  the  Legislature  provided  (sec- 
tion 7815,  Rev.  Laws  1910)  tbat  the  pro- 
ceeds of  all  moneys  collected  frmn  fines,  for^ 
futures,  escheats,  penalties  proceeds  from 
the  sale  of  estrays,  and  ell  mon^  collected 
from  marriage  licenses  shall,  together  with 
a  school  tax  to  he  levied  by  the  board  of 
coun^  commissioners,  constitute  a  county 
school  fund. 

(5)  Pursuant  to  section  0,  art  10,  of  the 
Constitution,  the  Legislature  (section  7376, 
Rev.  Laws  1910,  as  amended  by  section  1, 
c.  195,  Session  Laws  1913)  provided  for  the 
levy  of  an  ad  valorem  tax  of  not  to  exceed 
one  mill  upon  all  the  taxable  property  In  the 
county  for  the  aid  of  the  common  schools  of 
the  county. 

(6)  By  article  8,  a  72,  Rev.  Laws  1910, 
the  Legislature  also  provided  for  the  acdiool 
districts  of  the  state  a  uniform  system  of 
government  Invested  with  power  to  levy 
taxes  for  school  district  purposes  to  supple- 
ment the  funds  and  efforts  of  the  state  to 
maintain  the  public  school  system.  A.,  T. 
&  «.  F.  By.  Co.  T.  State,  28  OkL  94,  113 
Pac.  921,  40  L.  R.  A.  (N.  S.)  1. 

Section  7378  of  said  article  8  requires  the 
board  of  education  In  each  dty  and  the  di- 
rectors of  each  school  district  to  meet  on  the 
first  Monday  in  July  of  each  year,  and  make 
out  an  itemized  statement  of  the  fiscal  con- 
dition of  their  reiv>ectlve  munltdpalitieB  and 
of  the  estimated  needs  thereof  for  the  cur- 
rent expenses  of  the  ensuing  fiscal  yeai^ 

which  "estimate  shall  show:  First,  an  onex- 
pended  balance  on  hand  of  the  levy  for  any 
previous  year  or  years  for  current  expense  pur- 
poses; second,  the  estimated  income  of  the  mu- 
nicipality from  all  sources  other  than  from  ad 
valorem  taxation  and  such  estimated  income  for 
school  district  purposes  shall  include  the  appor- 
tionment of  the  income  from  the  common  school 
fund,  based  on  the  distribution  for  the  next 
preceding  fiscal  year;  third,  an  itemized  es- 
timate of  the  amount  necessary  for  the  cur- 
rent expenses  of  each  such  municipality  for  the 
ensuing  fiscal  year;  fourth,  the  amount  nec- 
essary for  a  sinking  fund,  sofficient  to  pay  at 
maturity  all  bonded  Indebtedness  of  such  munic- 
ipality; fifth,  the  amount  necessary  to  pay  the 
interest  coupons  &lllnf  due  on  its  outstanding 
indebtedness." 
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The  same  section  reQnlres  said  estimate  so 
made  out,  as  soon  as  completed,  to  be  certi- 
fied to  the  excise  board  of  the  county. 

Section  73S0  empowers  the  excise  board  to 
revise  and  correct  any  estimate  certified  to 
them,  and  to  approve  such  estimate,  If  the 
same  shall  be  within  the  limit  for  current  ex- 
penses provided  by  law ;  and  after  having  as- 
certained the  assessed  valuation  of  property 
taxed  ad  valorem  in  the  county  and  in  each 
municipal  subdivision  thereof  and  the  proba- 
ble Income  of  the  county  and  of  each  muui<d- 
pal  subdivision  thereof  from  all  sources,  oth- 
er than  ad  valorem  taxation,  they  shall 
make  the  levy  therefor,  adding  thereto  the 
amount  ascertained  to  be  necessary  for  a 
sinking  fund,  which,  with  the  money  already 
In  such  fund,  shall  be  snffic^enf  to  pay  at 
maturity  aU  bonded  Indebtedness  of  such 
munldpallty,  and  for  the  Interest  coupons 
falling  due  on  the  outstanding  bonds  of  such 
munitilpaUty.  The  levies  so  made  by  them 
shall  be  certlOed  to  the  county  clerk,  who 
shall  extend  the  same  upon  the  tax  toU. 

Section  7381  provides  that: 

"If  any  estimate  certified  to  the  excise  board 
for  the  current  expenses  of  any  county,  city, 
incorporated  town,  township  or  school  district 
shall  exceed  the  limits  prescribed  by  the  first 
section   of  this  article   (the  five   mill  limit 
imposed  by  section  0,  art  10,  Const),  and 
the  excise  board  shall  be  of  the  opinion  that  such 
excess  is  reasonably  necessary  for  the  current 
expenses  of  the  municipality  for  which  the  same 
is  prepared,  they  shall  enter  such  fact  upon 
the  record  of  their  proceedings  and  shall  give 
notice  by  publication  in  one  issue  of  some  news- 
paper printed  in  the  county  that  a  special  elec- 
tion will  be  held  in  the  county,  city,  town, 
township  or  school  district,  as  the  case  may  be, 
on  the  second  Tuesday  after  the  first  Monday 
in  August  next  thereafter,  for  the  purpose  ot  I 
BUbmitting  to  the  qualified  electors  of  auch  conn- 1 
ty,  city,  town,  township  or  school  district,  the. 
question  of  making  such  increased  levy.    Such  '■ 
election  shall  be  held   ♦   *   *   under  ttie  provi- 1 
siona  of  this  act,  the  amount  of  each  proposed  | 
levy  shall  be  printed  upon  the  ballot,  with  the  [ 
words,  'For  the  Levy'  and  'Against  the  Levy,* . 
to  the  left  of  which  shall  be  printed  a  square  in  \ 
which  the  elector  shall  stamp  to  indicate  bis 
dioice:    Provided,  that  in  school  districts  not 
in  cities  the  election  shall  be  conducted  as  pro- 
vided by  law  for  auch  electicma  In  achool  dis- 
tricta." 

Sectiim  7388  reqnirea  the  treasurer  to  o(d- 
lect  the  taxes  theretm  levied  according  to 
law. 

In  the  ease  before  na.  the  estimate  of  the 
board  of  education  of  adiotd  district  No.  4, 
requiring  a  levy  in  excess  of  the  five-mlU  lim- 
itation prescribed  by  sectl(ni  9  of  article  10 
of  the  Constitution,  the  excise  board  enter- 
ed such  fact  np(m  the  record  of  their  pro- 
ceedings, gave  the  notice  required,  pursuant 
to  section  7S81,  supra,  whereupon  an  elec- 
tion was  held,  authorlxlng  an  Increased  levy 
for  achool  district  purposes.  Clearly,  It  was 


not  taxes  collected  in  this  manner  that  sec- 
tion 12a  requires  to  be  paid  Into  the  nmimon 
school  fund  and  distributed  as  other  oommon 
school  funds  of  the  state.  In  plain  tetms, 
section  12a  provides  that: 

"AU  taxes  collected  for  the  maintenance  of 
the  common  schools  of  the  state,  and  which  are 
levied  upon  the  property  of  any  railroad  com- 
pany, pipe  line  company,  tel^raph  company,  or 
upon  tne  property  of  any  public  service  corpora- 
tion which  operates  in  more  than  one  conntr 
in  this  state,  shall  be  paid  into  the  oommoa 
school  fund  and  distributed  as  are  other  oom- 
mon school  funds  of  tUs  state." 

Obviously  the  taxes  involved  herein  were 
collected  solely  for  school  district  purposes 
and  not  for  the  maintenance  of  the  common 
schools  of  the  state;  and  they  were  levied, 
not  "upon  the  property  of  any  public  service 
corporations,"  but  upon  all  the  taxable  prop- 
erty situated  in  the  school  district  Section 
12a  does  not  In  terms  purport  to  provide  for 
the  assessment,  levy,  or  collection  of  a  tax, 
but  directs  how  taxes  collected  for  the  main- 
tenance of  the  common  schools  of  the  state 
which  are  levied  upon  a  certain  class  of 
property,  may  be  distributed  when  collected, 
evidently  assuming  either  that  there  was  a 
law  In  existence  at  the  time  of  Its  adoption 
which  provided  for  the  levy  and  collection 
of  such  a  tax,  or  that  some  subsequent  Leg- 
islature would  supply  the  omission.  As  we 
are  unable  to  find  any  existing  law  providing 
for  the  assessment,  levy,  or  coUectlfxi  of  the 
tax,  we  must  attribute  to  the  Xjegialatore  the 
latter  assumption  contemplated  by  section 
12a. 

[2]  In  our  opinion,  a  mere  review  of  the 
laws  in  force  at  the  time  of  the  adoption  of 
section  12a  demonstrates  that  the  legislation 
relied  upon  by  the  Attorney  General  to  vital- 
ize It,  to  wit,  that  enacted  for  the  purpose 
of  vitalizing  the  provisions  of  the  Constitu- 
tion as  It  formerly  existed,  contemplated  an 
entirely  different  scheme  of  taxation  for  the 
maintenance  of  the  pnbllc  ficbool  system  of 
the  state;  and  whilst  tliey  served  well  fur 
the  purpose  for  which  they  were  enacted, 
they  are  entirely  inadequate  to  vitalize  sec- 
tion 12a.  If,  as  we  conclude,  section  12a  is 
not  self-executing,  then  the  law  In  effect  at 
the  time  of  its  adoption  was  not  thereby  re- 
pealed, and  wlU  continue  to  be  the  law  gov- 
erning the  assessment,  levy,  collection,  and 
distribution  of  taxes  for  school  district  pur- 
poses until  section  12a  Is  vitalized  by  legls- 
hitlve  action.  Cairo  B.  R.  Co.  r.  Trout,  32 
Ark.  17:  Boesler  v.  Taylor.  3  N.  D.  M6,  68 
N.  W.  343 ;  Doherty  v.  Ransom  County.  B  N. 
D.  1,  63  N.  W.  148. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  is  affirmed.  AU  the  Justice* 
concur. 
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SHIPHAN  et  aL  t.  PORTER.  (No.  4239.)t 
(Supreme  Gourt  of  Oklahoma.  April  27, 1916.) 

tSvUaluM  bv  th«  Court.) 

1.  Buxs  AND  Notes  «=»4B5— Answu— Own- 
KKSHiF  OF  Note. 

In  an  action  on  a  promiasorr  note  by  one 
other  than  the  payee,  where  DotninK  appearg, 
bj  way  of  indorsement  or  otherwise,  to  indicate 
t&e  ownership  of  plaintiff  therein,  but  there  is 
an  allegatioD  In  the  petition  that  plaintiff  is 
the  owner  and  holder  of  said  promissory  note, 
Bodi  allegatioD  u  to  ownerahip  may  be  put  in 
iisne  bj  an  answer  not  verified  by  affidavit. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Motes.  Cent.  Dig.  §|  1&12-1S54;  Dec  Dig. 
486.] 

2.  FvZADVua  «=9345— Jttdqmekt  oh  Plead- 
ing— Determination  of  Motion. 

A  motion  for  judgment  on  the  pleadings, 
filed  by  the  plaintiff  to  defendant's  answer, 
should  De  granted  only  when  such  answer  does 
not  deny  or  state  a  defense  to  a  material  alle* 
gatioo  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  18  1055-1059;  Dec.  Dig.  «=»34B.] 

Commissioners*  Oplnl<8it  DItIsIod  No.  1. 
Error  from  District  Coort,  Tulsa  County ;  L. 
U.  Foe,  Judge. 

Action  by  H.  P.  Porter  against  Robert 
Shlpman  and  Darld  Shipman.  Judgment  for 
the  plaintiff  on  the  pleadings,  and  defendants 
bring  error.  Reversed  and  remanded. 

Blddlson  ft  Campbell  and  W.  V.  Btddlson, 
all  of  Tulaa,  for  plaintiffs  In  emnr.  George 
T.  Brown,  itf  Tnlaa,  for  defendant  In  error. 

COIiliIBB,  O.  This  actton  was  begun  in 
ttie  anperlor  court  of  Tulsa  oonnty  by  H.  P. 
Porter,  d^«Bdant  la  error,  hmlnafter  call- 
ed plalntifl,  against  Robert  Sblpnutn  and  Da- 
Tld  Sblpman,  plalntUCs  In  error,  hereafter 
called  defraidantB,  to  recorer  upon  a  promis- 
sory note.  Thereafter  the  cause  was  trans- 
ferred to  the  district  court  of  said  county. 

Plaintur  alleges  la  hla  petition  that  said 
note  was  ezecnbed  to  Mis.  Vera  Porter  by 
defendants  and  indorsed  by  her  before  ma- 
turity, wltbout  recoorae.  and  that  said  note 
was  d^rered  to  said  plalntUf,  and  that  plain- 
tiff is  now  tbe  owner  and  hiMer  thereof.  A 
oopy  ct  the  note  was  attached  to  the  peti- 
tion, showing  the  foUowlis  Indorsemmt 
therem:  "Without  recourse.  Mrs.  Vera  Por- 
ter.'* Said  d^)»idant8  answered  separately 
■aid  petition,  but  neither  of  said  answ^s  was 
willed,  and  eadi  answer  sets  up  practlcaJly 
the  same  defense.  It  Is  alleged  In  the  an- 
swera  as  fellows: 

"That  he  has  never  paid  same  or  any  part 
thereof,  and,  so  far  as  he  knows,  no  part  of 
the  said  note  has  ever  been  paid  to  the  said 

flalntiff,  but  he  denies  that  said  Mrs.  Vera 
'orter  paid  any  consideration  whatever,  or  that 
she  became  the  owner  (or  value  of  said  note, 
but  states  the  fact  to  be  that  same  was  made 
payable  to  her  for  the  nse  and  beneBt  of  her 
father,  W.  M.  Ilarner,  deceased,  for  the  pur- 
pose of  defrauding  certain  creditors  of  said  W. 
U.  Hamer.  and  that  the  said  W.  M.  Har- 
ner,  deceased,  furnished  all  of  the  considera- 
tion that   passed  for  tht  execution  of  said 


note,  and  that  said  Vera  Porter  Is  not  now,  and 
never  has  beeo,  the  owner  thereof,  and  that  she 
has  no  interest  therein.  Defendant  further 
states  that  the  said  note  never  was  delivered 
to  Mrs.  Vera  Porter,  but  that  same  was  deliv- 
ered to  said  W.  M.  Barner  in  his  lifeticae,  with 
the  knowledge  and  coDsent  of  said  Mra.  Vera 
Porter,  and  that  said  note  is  part  of  the  assets 
of  said  estate  of  W.  M.  Hamer,  deceased.  That 
said  R.  K.  Shipman  was  duly  appointed  and 
qualified,  and  is  now  the  duly  actingand  quali- 
fied administrator  of  the  estate  of  W.  M.  Har- 
ner,  deceased,  and  that  as  such  administrator  he 
claims  that  said  note  is  a  part  of  said  assets, 
and  that  said  administrator  claims  to  be  entitled 
to  the  possession  thereof,  and  entitled  to  collect 
the  amount  thereof.  That  said  H.  P.  Porter, 
plaintiff,  has  no  interest  whatsoever  in  said 
note.  That  he  is  not  the  owner  thereof,  and 
has  no  right  to  the  possession  of  same,  end  that 
the  said  indorsement  and  delivery  thereof  by 
said  Mrs.  Vera  Porter  to  the  plaintiff  herein  was 
without  consideration  and  was  taken  by  him 
with  notice  and  full  knowledge  of  the  adverse 
claims  of  said  W.  M.  Hamer.  That  this  de- 
fendant does  not  know  to  whom  payment  of  said 
note  should  be  made  because  of  the  adverse 
claims  of  said  H.  P.  Porter,  deceased,  and  the 
said  R.  K.  Shipman,  administrator  of  the  estate 
ot  said  W.  U.  Hamer,  deceased,  is  a  proper 
and  necessary  party  to  this  action." 

Thereafter,  the  cause  came  on  for  trial, 
and  plaintiff  mored  for  Judgment  on  the 
pleadings,  which  motion  was  sustained  by 
the  court  and  Judgment  rendered  in  favor  of 
plaintiff  In  the  sum  of  91,223  and  Interest 
and  costs.  From  said  Judgment,  this  appeal 
is  prosecuted. 

[1]  The  on^  qnestlcm  raised  by  this  ap- 
peal is:  Do  the  answers  raise  any  Issue? 
Whlle^  under  the  statute  In  this  state  an  un- 
Terlfled  answer  admits  the  execution  of  a 
note  and  the  indorsements  theremi,  an  Issue 
as  to  the  ownership  of  said  note,  In  an  ac- 
tion by  one  other  than  the  payees  may  be 
raised  by  an  answer  that  is  not  verified. 
Each  of  the  answers  of  defendants  denies 
the  ownership  the  note,  and  this  denial 
raises  an  issue  of  fact,  which  defendants 
were  entined  to  have  litigated ;  and  conse- 
quently the  motion  of  plaintiff  for  Judgment 
on  the  pleadings  shoidd  have  been  denied. 
In  Doughty  t.  Funk,  24  812.  103  Pac. 
634,  this  court  held: 

"In  an  action  on  a  promissory  note  by  one 
as  receiver  of  the  Indorsee  thereof,  where  noth- 
ing appears  by  way  of  indorsement  or  otherwise 
to  indicate  the  ownership  of  plaintiff  therein, 
or  that  said  note  had  passed  under  his  receiv- 
ership, but  there  is  an  allegation  in  the  petition 
that  Mie  is  the  owner  and  holder  of  said  prom- 
isc=ory  note  as  receiver,*  held,  that  such  allega- 
tion may  be  put  in  issue  by  an  answer  not  veri- 
fied by  affidavit" 

Nothing  appears,  by  way  of  indorsement  or 
otherwise,  to  Indicate  the  ownership  by  plain- 
tiff of  the  promissory  note  sued  upon  In  this 
action ;  and,  notwithstanding  there  Is  an  al- 
legation In  the  petition  that  plaintiff  is  the 
owner  and  holder  of  said  note,  such  allega- 
tion of  ownership  was  properly  put  in  Issue 
by  the  unverified  answers  filed  In  this  cause, 
and  defendants  were  entitled  to  have  this 
Issue  litigated.  Under  said  pleadings,  It  de- 
volved upon  plaintiff  to  prove  that  he  was 


>For  otber  eassa  ses  same  tople  and  KST-NUHBER  in  all  Key-Humbared  DfgeiU  and  Indexes 
t  Rebeartng  denied  Jane  SS,  liU. 


Digitized  by 


Google 


902 


140  PAOino 


RKPORTBR 


(OkL 


the  owner  and  holder  of  said  note.  NoUmd 
T.  Owens.  13  Okl.  408,  74  Pac.  954. 

[2]  A  motion  for  Judgment  ou  the  plead- 
ings should  be  dmled,  where  the  pleadings 
raise  a  qnestloa  of  foct  to  be  tried.  Nolan 
T.  Owens,  8u)>ra;  Cobb  t.  Keneflck,  23  Okl 
440, 100  Pac.  645. 

It  follows  that  the  ctmrt  erred  In  granting 
a  judgment  In  this  canse.  and  tber«f(H«  this 
cause  should  be  reversed  and  remanded. 

PBB  CURIAM.  Adopted  In  whole. 


BHIPMAN  et  aL  v.  PORTER.  (No.  4240.)t 
(Sapreme  Ooart  of  Oklahoma.   May  11,  1916.) 

(Byllohiu  ly  the  Court.) 

lOABILITT  ON  KOTB—PLEADIKaB— JTUDaUEIIT. 

Syllabus  aame  as  in  the  case  of  Robert 
Shipman  et  aL  v.  H.  P.  Porter  (No.  4239)  149 
Pac.  801,  recently  decided,  but  not  yet  officially 
reported. 

Oommlssioners'  Opinion.  Division  No.  1. 
Error  from  District  Court,  Inlsa  County; 
Xi.  M.  Poe.  Judge. 

Action  by  H.  P.  Porter  against  Robert 
Shipman  and  David  Shipman.  Judgment  for 
the  plaintiff  on  the  pleadings,  and  defendants 
bring  error.   Reversed  and  remanded. 

Biddison  &  Oampbell  and  W.  V.  Biddlson, 
all  of  Tulaa.  tor  plaintiffs  In  error.  George 
T.  Brown,  of  Tulaa,  for  defendant  In  error. 

COLLIER,  C.  This  action  was  b^nn  in 
the  district  court  of  Tulaa  county  by  H.  P. 
Porter,  defendant  In  error,  hereinafter  call- 
ed plaintiff,  against  Robert  Shipman  and 
David  Shipman,  plaintiffs  In  error,  herein- 
after called  d^endants,  to  recover  upon,  a 
promissory  note. 

The  parties,  pleadings,  mlings,  and  errors 
assigned  in  this  case  are  the  same,  except 
as  to  the  time  of  maturity  of  the  promissory 
note  sued  upon,  as  in  the  case  of  Robert 
Shipman  et  al.  v.  H.  P.  Porter  (Na  4239)  149 
Pac.  901,  recently  decided,  bat  not  yet  official- 
ly reported. 

Upon  the  authorities  dted  In  said  case,  this 
cause  should  be  reversed  and  remanded. 

PBR  CURIAM.  Adopted  in  wh<^ 


KELLT  et  aL  T.  WEST.   (No.  3549Jt 
(Supreme  Court  of  Okhhoraa.  April  18.  1915.) 

(ByUalnu  hy  the  Court.) 
1^  JUDQUmra  ^»527— SUFFICIENOT— RnxB- 

nrcB  TO  Rboohubndations  or  Bxnus. 
The  language  of  the  decree  is  sufficient. 

considered  in  connection  with  the  recommenda- 
tions of  the  referee,  which  were  conGrmed  by 
the  court,  to  set  aside  the  contract  attacked 
in  the  petitkHi. 

[Eld.  Note.— For  other  eases,  see  Judgment, 
Cent.  Dig.  S  970;  Dec  Dig.  ^527.] 


2.  BXTEBENCB  ^^42  —  Oath  ot  Rxfebkb  — 

Sdfficibnct— Waives. 

A  substantial  compliance  with  the  statute, 
requiring  a  referee  to  qoaUfy  by  taking  an 
oath  "trnthfuily  to  hear  and  examine  the 
cause,  and  to  make  a  just  and  true  report 
therem,"  etc.,  ia  sufficient;  and  even  a  faunre 
to  take  the  oath  will  be  deemed  to  have  been 
waived,  where  the  parties  proceed  to  trial  and 
submit  their  case  without  an  objecdcm  on  the 
specific  point 

[Ed.  Note.— For  other  eases,  see  Befereaes, 
Cent  Dig.  |  68;   Dec  Dig.  «»42.] 

8.  RXFBBBRCB  «=»24  —  POWBB  OW  BBBKBia  — 

luPUBD  Stipulation. 

Litigants  may  stipulate  that  the  referee 
sball  settle  the  issues  in  a  cause  referred  to 
him;  and  where  a  litigant  joins  in  a  motion 
asking  for  a  reference,  and  thit  a  particu- 
lar peison  be  appointed  referee,  and  that  he  be 
clothed  with  such  power,  and  later,  by  Sling 
supplemental  pleadings,  calls  forth  and  avails 
himself  of  the  exerciae  of  such  power,  such  ac- 
tions are  equivalent  to  a  stipulation  that  it  be 
exercised. 

[Ed.  Note. — For  other  cases,  see  Beference. 
Cent  Dig.  {  40 ;  Dec  Dig.  «=>24.1 

4.  Appbai.  and  Ebbob  <&=>1027  —  TTa»w¥.— 

Ebbob— Ibbbgdubities. 

Irregularitiea,  not  affecting  the  substantial 
rights  of  the  parties,  will  not  cause  the  re- 
versal of  a  decree  which  fairly  settles  and  ad- 
justs the  equities  l>etween  the  parties. 

[Ed.  Note. — Tot  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4033;  Dec  Dig.  «=>1027.] 

Commissiraers'  Opinion,  Division  Mo.  1. 
Error  from  District  Gonr^  OaaSB  Oounty; 
K,  H.  Hudson,  Judge. 

Action  by  John  West  against  Chris  L.  K^- 
ly  and  another.  Judgment  for  plaintiff,  and 
d^mdants  twlng  error.  Affirmed. 

Orinstead,  Mason  A  Scott,  of  Pawhuska, 
f6r  plaintiffs  In  error.  Chas.  M.  Cope  and 
Leahy  &  MacDonald,  all  of  Pawhuska.  and 
J.  P.  0*Heara,  ot  Tolsa,  for  d^endant  In 
error. 

BREWER,  a  West,  the  defendant  in  er- 
ror, and  Kelly,  one  of  plaintiffs  in  error,  on 
July  6,  190S,  entered  into  a  verbal  contract 
of  ct^Kutnenhlp,  and  thereunder  conducted 
a  general  merchandise  business  at  Hominy, 
Okl.,  until  October  30,  1900.  Kelly  Uved  at 
Hominy  and  had  at  all  times  full  and  com- 
plete charge,  management,  and  control  ot 
the  business  and  kept  the  books  and  ac- 
counts thereof.  West  lived  elsewhere  and 
visited  the  buslnees  only  occasionally  for 
short  pmods.  Octobw  80. 1009,  the  partaen 
having  become  seriously  estranged.  West 
bought  ^17*8  interest  in  Ota  bnsbwss  fw  a 
consideration  of  98.000  and  assumed  the  in- 
debtedness of  the  firm,  which  Kelly  repre- 
sented did  not  eiceeA  fl,600.  The  contract 
by  which  Holy's  Interest  was  aoQuired  was. 
In  the  main,  rettul ;  but;  with  regard  to  the 
amount  of  the  Indebtedness,  it  was  agreed  in 
writing  that  Kelly  should  d^osit  $900  of 
the  puKAuue  ptUse  in  a  bank,  out  of  wMch 
any  indebtedness  in  ezcea  of  91.000;  if  nidb 
should  be  found  to  exist,  should  be  paid,  but; 
if  none  such  was  discovered  within  s  Umlt- 
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ed  time,  the  fSOO  Bboold  be  paid  over  to 
Kdl7.  Within  a  short  time  afterwarda.  West 
fbond  ont  that  the  firm's  Indebtedness  was 
in  eness  of  $6,000;  the  stodc  of  mer- 
^andlse,  repreeoited  by  Kelly  to  be  itf  the 
approximate  ▼Sine  of  i8,000,  was  leas  than 
98,000;  and  Uierenpon  West  broni^t  this 
suit  to  set  aside  the  contract  under  which 
Ketllj*s  Interest  was  acquired,  on  the  ground 
of  ftand  and  deceit.  In  falsely  representing 
the  amount  of  stock  and  of  Indebtedness,  etc. 
T&e  petition  also  diargss  that  large  profits 
had  berai  made  in  the  cmduct  of  the  busi- 
ness and  had  not  beai  accounted  for,  togeth- 
er  with  other  acts  of  malfeasance,  misman- 
agemrat,  and  bad  faith,  not  necessary  to  par- 
tlciilarlse.  The  petition  also  cfaa^^es  that 
Kelly,  whKe  In  contKA  vt  the  business,  had 
used  tiie  firm's  funds  in  the  acqnlsltioQ  of  a 
retf denee  property,  and  bad  taken  the  title 
to  same  wrongfully  In  his  own  name;  and 
tbat,  after  tbo  disclosures  as  to  the  status 
of  the  bushMSS,  Ktily  and  his  wife  had  con- 
spired with  the  plaintiff  In  error  Bntherland 
to  pass  the  tlOe  to  said  property  to  him  for 
a  pretended  consideration,  for  the  purpose 
of  defrauding,  cheatlDg,  and  hindering  West 
In  obtaining  his  just  dues  from  Kelly.  The 
petition  prays,  in  substance,  that  the  contract 
for  the  purchase  of  Kelly's  interest  be  set 
aside ;  that  Kelly  be  required  to  account  fbr 
the  partnership  assets  and  funds;  for  judg- 
ment against  Kelly,  and  for  a  decree  cancell- 
ing the  deed  from  Kelly  to  Sutherland  to  the 
residence  property ;  that  said  property  be  de- 
clared to  be  the  property  of  the  firm;  and 
that  same  was  held  in  trust  for  said  firm. 

Answers  were  filed  by  both  Kelly  and  Suth- 
erland, raising  an  issue  as  to  practically  all 
points  of  the  petition  and  asserting  some 
new  matters ;  but  we  think  it  unnecessary  to 
go  into  the  details  of  the  pleading.  After 
the  issues  were  fully  made  up,  the  parties 
in  open  court  filed  Hie  ft^lowing  motion: 

,**Oome  now  plaintiff  and  defendants  and 
move  the  court  to  appoint  Two  George,  of 
Bartlesville,  as  referee  in  this  case,  with  pow- 
er to  settle  issues,  subpoena  and  swear  wit- 
nesses, and  make  findings  of  fact  and  conclu- 
sions of  law." 

The  order  of  reference  was  made  by  the 
courts  and  the  referee,  after  hearing  the 
evidence  offered,  made  and  returned  into 
court  his  report,  from  which  we  set  out,  for 
the  purpose  of  giving  a  better  understanding 
of  the  case,  the  following  excerpts: 

"(1)  West  and  Kelly  entered  into  said  co- 
partnership on  the  5th  day  of  July,  IOCS,  under 
a -verbal  agreement. 

"&)  That  plaintiff  contributed  9L000  hi  cash 
to  said  copartnership,  and  Kelly  $500.  That 
plaintiff  also  contributed  $500,  which  was  to 
be  repaid  by  Kelly  with  interest  thereon  at  tme 
per  cent  a  monu  until  repaid. 

"(3)  That  it  was  agreed  that  until  said  $500 
was  repaid  with  interest  at  one  per  cent  a 
month  plaintiff  should  have  a  tbree-four^s  In- 
terest In  said  business  and  Kelly  a  one-fourth 
Interest  therein. 

"(4)  That  Kelly  was  to  devote  his  entire  time 
to  said  business  and  reedre  HO  per  month  for 
his  services. 


"(S)  ^at  said  husldess  vras  carried  on  firom 
on  or  about  JoIyS,  1905,  to  October  SO,  190&, 
in  the  name  of  West  &  Kelly. 

"(8)  That  shortly  before  October  80,  1009, 
differencea  of  opinion  arose  between  the  parties 
over  said  business,  and  dissolution  arrangements 
were  eraducted  throurh  third  persons. 

"(7)  l*at  on  the  30th  day  of  October,  1900, 
said  partieB  entered  into  a  written  agreement, 
as  foUowa:  *  •  •  •  Witnesseth,  that,  where- 
as, 0.  L.  Kelly  has  this  day  sold  to  Jehu  West, 
imr^  of  the  second  part,  all  his  interest  and 
right  in  the  assets  and  good  will  of  the  firm 
of  West  and  Kelly;  and  whereas  the  Interest 
of  Chris  L.  Kelly  was  purchased  with  the 
undeistanding  and  agreement  that  the  liabili- 
ties of  the  firm  did  not  exceed  the  sum  of 
sixteen  hundred  dollars;  and  whereas,  the  said 
Ohris  U  Kelly  has  deposited  with  the  Bank 
of  Gommeree,  of  Hominy,  Oklahoma,  the  aum 
of  five  hundred  dollars  to  pay  one-half  of  the 
excess  of  the  liabilities  of  the  finn  of  West  and 
Kelly  over  the  aforesaid  sum  of  sixteen  hundred 
dollars:  Now  tiwrefor^I,  Obrls  L.  Kdly,  do 
hereby  authorize  Geo.  F.  Andrews,  to  Inspect 
and  audit  the  liabilities  of  the  firm,  and  if  he 
finds  that  said  liabilities  exceed  the  amount  of 
sixteen  hundred  dollars,  then  he  is  authorized 
to  pay  to  Jehu  West,  out  of  the  funds  in  the 
hands  of  the  Bank  of  Oommerce,  one-half  of 
sudi  excess.  Said  amount,  if  any,  to  be  de- 
termined within  sixty  days,  and  if  no  such  lia- 
bility appear  by  the  end  of  sixty  days,  then  the 
said  Geo.  F.  Andrews  is  heret^  authoriied  to 
pay  the  aforementioned  five  hundred  dollars 
over  to  the  said  Ohria  L.  Kelly.'   •   •  * 

"(11)  To  induce  plaintiff  to  sign  said  written 
agreement,  Kelly,  knowingly,  falsely,  and  fraud- 
ulently, and  with  Intent  to  cheat  and  defraud 
plaintiff,  told  plaintiff  that  said  stock  ci  mer- 
chandise waa  of  the  value  of  $8,000,  bills  re- 
ceivable, $2,400,  or  $2,500,  and  said  copartner- 
ship was  indebted  not  exceeding  $1,600.  That 
at  said  time  said  stock  of  merchandise  did 
not  exceed  in  value  $5,593.17,  bUls  receiv- 
able amounted  only  to  $1,927.36,  and  said  oo- 
partnership  was  indebtsd  in  tl»  snm  of  $6,(KL7.- 

"(12)  That  plaintiff  did  not  know,  or  had  no 
means  of  knowing,  that  said  statements  were 
false,  sa  found  herein,  until  the  invoice  of  said 
merchandise  and  notices  received  from,  creditors 
as  to  bills  payable  and  an  Investigation  as  to 
bills  receivaue,  for  the  reason  that  the  books 
did  not  disclose  the  eonditikm  as  to  such  mat* 
ters. 

"(13)  In  December,  1007.  Kelly  purchased 
and  paid  for  same  by  check  oi  said  copartnership, 
north  25  feet  of  lot  13  and  lot  14,  block  18^ 
Hominy,  and  took  title  In  his  own  name  with- 
out the  knowledge  or  consent  of  plain- 
tiff. • 

"(15)  Kelly  paid  out  by  copartoershlp  checks 
at  least  $380.76  in  erecting  buUdhigs  and  oth- 
erwise improving  said  real  estate. 

"(16)  The  buildings  snd  improvements  were 
placed  upon  said  real  estate  with  funds  of  said 
copartnership,  except  the  funds  obtained  upon 
said  mortgage^ 

"(17)  Kelly  drew  other  checks  in  the  name  of 
said  copartnership  and  applied  the  proceeds 
to  his  Individual  use,  amounting  to  at  least 
$406.KS,  which  he  did  not  charge  to  himself 
and  which  was  not  in  payment  of  any  sum  due 
him  as  salary. 

"(18)  That  West  put  into  said  business,  in 
addition  to  amounts  hMetofore  found,  about 
$6,000  paid  In  aattleoient  o£  merchandise  ac- 
counts; the  sum  of  $650  rents  due  him  on 
building. 

"(19)  Th9  capital  ot  said  business  when  com- 
menced was  $2,000.   *    •  * 

"(23)  On  October  80.  1900,  plaintiff  paid 
Kelly  $2,500,  $500  of  which  was  deposited  in 
the  bank  in  accordance  with  contract  J.   *   *  * 

"(28)  After  plaintiff  learned  the  true  amount 
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of  indebtedness  and  the  value  of  aald  stodi  of 
merchandise,  he  withdrew  the  $500  from  the 
bask  and  has  ever  since  retained  the  same. 

"(29)  Upon  learnine  the  true  condition  of 
eaid  business,  plaintiff  elected  to  rescind  said 
contract  and  caused  to  be  made  an  inventor?, 
showing  the  value  of  said  stock  to  be  $6,508.- 
17.  and  the  hills  receivable  $1,927.36.  and  that 
Kelly  was  not  present  or  notified  to  be  pres^ 
ent  when  such  inventory  was  made ;  that  plain- 
tiff continued  in  the  management  of  said  busi- 
neaa,  but  the  evidence  does  not  show  that  he 
exdaded  Kelly  therefrom,  and  is  now  conduct- 
ing same  for  the  use  and  heneSt  of  himself  and 
d<sendant  Kelly. 

"(3(M  That  during  the  time  plaintiff  has  con- 
ducted said  basineBS  he  has  maiafl  a  net  pn^t  ot 
»3.018.18.    •    •  • 

^'(34)  That  defendant  Sutherland  never  In 
good  faith  purchased  said  property,  and  that  the 
pretended  purchase  was  merdy  colorable  trans- 
action entered  into  between  mmself  and  Kelly 
to  cheat,  wrong,  and  defraud  the  copartner- 
ship of  West  &  Kelly  out  of  said  property,  or 
the  proceeds  thereof. 

"(35)  That,  before  Sutherland  paid  the  pur- 
chase price  of  said  property  or  executed  the  note 
in  payment  therefort  h«  knew  of  the  claim 
made  oy  plaintiff  on  behalf  of  said  copartner- 
ship to         real  estate. 

*H36)  The  note  for  $900  which  Sutherland 
gave  to  Keltf  or  his  wife  was  nonnegotiable  and 
was  not  paid  by  Sutherland  until  after  this 
suit  was  nled,  not  until  after  the  injunctional 
order  herein  was  served  upon  him,  restraining 
him  from  mortgaging  or  disposing  of  said  real 
estate.    •    •  • 

"(39)  That,  upon  an  accounting  between  West 
and  Kelly,  KeUy  is  Indebted  to  West  in  the 
■tun  of  $^174.4& 

"Condnrions  of  Law. 

**(a)  That  said  written  agreement  should  be 
set  aside  and  held  for  naught    •    •  * 

"(e)  That  West  be  declared  to  own  a  three- 
fourths  of  all  of  said  property,  real  and  per- 
sonal, and  defendant  Kelly  a  one-fbnrth  there- 
of.   •    •  • 

"(h)  That  said  real  estate  be  sold  as  a  part 
of  said  copartnership  property,  subject  to  said 
mortgage. 

"(i)  That  West  recover  judgment  against 
KflUy  for  $5,174.48.    *    •  • 

"(u  That  the  court  should  main  on  order 
herein  dissolving  said  copartnendiip.   *  •   • " 

The  r^KHrt  of  tbe  referee  was  conflnned 
by  the  court,  and  a  decree  entered  In  con- 
formity with  the  findings  of  fact,  which  re- 
sulted In  a  judgment  for  a  considerable  snm 
against  Kelly  personally,  and  that  the  real- 
draice  property,  held  by  defendant  Suther- 
land, "waa  In  reality  a  part  of  the  assets  of 
the  firm  of  Kelly  &  West,  and  directing 
the  said  Sutherland  to  reconvey  the  same, 
and  that  upon  his  failure  to  do  so  the  de- 
cree  shoold  operate  as  such  conveyance. 

[1]  Numerons  grounds  are  urged  for  re- 
veraal,  but  some  (tf  them  will  b&rdly  require 
a  detailed  dlscnsslon.  First,  it  Is  Inslirtad 
that  there  is  no  formal  order  in  the  decree, 
setting  aside  the  contract  by  which  Kelly's 
interest  was  acquired.  This  is,  In  a  sense, 
true.  It  is  not,  in  the  foimal  language  usual 
In  a  decree^  declared  spedflcally  that  this 
contract  is  annulled,  set  aside,  and  held  for 
naught;  but  the  entire  decree,  settling  and 
diq?0Blng  of  the  various  interesUi  of  the  par- 
ties, proceeds  on  the  predicate  that  the  oon- 
ta-act  is  set  aside ;  and  all  Its  various  hold- 


ings and  adJuBtmento  wonM  be  without  fonn> 
datlon,  except  on  this  predicate.  Besides,  one 
of  the  formal  recommendations  In  the  ref- 
eree's report  is  "that  said  written  agreement 
should  be  set  aside  and  held  for  naught."  The 
report  of  the  referee,  including  this  recom- 
mendation, was  by  the  court  fwmally  sus- 
tained and  confirmed  In  the  decree.  Besides, 
the  parties  made  certain  agreements  as  set  out 
In  the  Judgment  regarding  the  net  profits 
made  by  the  firm,  the  value  at  the  assets  of 
the  firm,  and  that  they  were  to  be  retained 
by  West,  that  Kelly,  in  the  final  settlement 
of  the  partnership  should  be  allowed  bis  part, 
etc ;  all  of  which  treat  the  Judgmrat  as  suf- 
fltjent  to  annul  the  contract  for  the  purchase 
of  Kelly's  Interest;  and  we  hold,  from  an  ex- 
amination of  the  entire  decree,  that  it  la  am- 
ply sufficient  for  this  purpose,  and  that  there- 
fore this  point  is  not  w^l  taken. 
The  other  pcdnts  argued,  and  whidi  call  tor 
discussion,  are  objections,  whiob  were  made 
in  various  forms  and  for  different  reasons, 
to  receiving  and  filing  the  report  of  the  ref- 
eree. The  first  one  of  these  la  based  on  the 
fact  that  the  r^rt  was  not  filed  on  the  day 
required  in  the  order  of  refer«ice^  and  tlw 
claim  that  the  order  allowing  furthw  time 
was  not  in  fact  a  court  order,  but  was  made 
by  the  Judge  at  his  residence.  To  suM>ort 
this  vtOatt  an  affidavit  was  filed  in  the  trial 
court  that  the  Judge,  while  on  the  bench,  had 
made  a  remark  that  he  was  sick  at  home 
when  he  signed  this  order.  However,  it  ap* 
pears  in  the  record  here  as  a  regular  court 
order,  ^read  upon  the  Journals  of  the  court, 
and  no  authorities  are  mentioned  in  comisers 
brief  to  support  an  attack  ot  this  kind  upon 
the  recitals  of  the  Journal  of  a  court  order. 
Some  other  matters  are  discussed  In  connec- 
tion with  this  pc^t,  but  they  need  no  atten* 

tl<Hl. 

[2]  Another  reason  urged  against  the  ae- 
tlon  at  the  court  in  receiving,  filing,  and  con- 
firming the  referee's  r^>ort  Is  that  the  ref- 
eree failed,  before  entering  upon  the  dis- 
charge  of  his  duties,  to  take  and  subscribe 
the  official  oath  set  forth  in  the  Constitution 
of  this  stat&  Article  15,  { 1.  No  authority  is 
cited  to  sustain  this  contenUon,  and  we  know 
of  mme.  The  record  discloses  that,  prior  to 
storing  upon  the  discharge  of  his  doty,  the 
referee  sub8crU)ed  and  filed  with  the  papers 
an  oath  in  substantial  compliance  with  8ec> 
tlon  5024,  Bev.  Laws  1910;  and  a  substan- 
tial compllan<%  therewith  has  been  held  snf- 
fictent  in  the  case  of  Province  v.  IjovI,  4  OU. 
672,  47  Pac.  476.  Even  the  failure  to  take 
the  oath  prescribed  by  statute  has  beoi  held 
to  be  merely  an  irre^larily,  which  wUI  be 
deemed  to  have  been  waived,  where  the  par- 
ties proceed  to  trial  and  submit  th^  caae 
without  an  objection  on  this  spedflc  point. 
Logan  V.  Brown,  20  OkL  858*  06  Pac.  441«  20 
U  B.  A.  (M.  S.)  298.  However,  the  conten- 
tion is  evidently  baaed  upon  the  assnmptltm 
that  the  referee,  appointed  by  the  court  Id  a 
particular  case,  would,  In  addition  to  the 


Digitized  by 


Ofct) 


ECKE8 


905 


oatb  prescribed  by  statute  In  sacta  cases,  be 
required  to  further  qualify  by  taking  the  con- 
stitutiODal  oath  prescribed  tor  "senators  and 
representatives,  and  all  Judicial,  state  and 
county  officers."  If  there  are  authorities 
bolding  that  the  referee  would  be  required 
to  take  this  oath,  they  hare  not  been  found 
by  counsel,  and  we  do  not  feel  called  upon  to 
make  a  search  for  th^  so  as  to  decide  the 
point.  However,  it  Is  very  likely  true,  with- 
out Q>eciScally  deciding  that  it  Is,  that  it 
would  not  be  required  in  sndi  a  case;  and, 
even  if  it  were  required,  that  it  wonld  not 
render  acts  performed  Invalid,  as  between 
the  parties  and  where  the  public  Is  con- 
cerned, but  would  onlj  be  a  matter  to  arise 
at  the  instance  of  the  sovereign,  or  where  the 
title  to  the  office  was  involved.  Such  is  In- 
timated in  Oliroop  on  Public  Officers,  {  630. 

[S]  It  is  further  urged  that  this  entire  pro- 
ceeding should  be  set  aside  and  the  cauee  re- 
versed, because  the  referee  permitted  an 
amendm«it  to  the  petition.  Counsel  evidently 
believed  the  referee  possessed  this  power,  or, 
If  not,  was  willing  In  advance  to  agree  that  it 
should  be  used,  when  he  Joined  in  the  writ- 
ten request  for  the  appointment  of  this  par- 
ticular person  as  referee,  and  asked  that  he 
be  clothed  "with  power  to  settle  issues,"  etc. 
It  may  also  be  noted  that  counsel  filed  for 
one  of  his  clients  a  supplemental  answer  tie- 
fore  the  referee  on  the  date  the  hearing  be- 
gan, and  the  matters  so  raised  were  consid- 
ered by  the  referee  and  relief  granted  on  ac- 
count thereof  by  ttie  court.  If  the  referee  ex- 
ceeded his  authority  in  this  matter,  It  was 
waived,  and  that  In  fact  the  motion  asking 
that  the  referee  be  authorized  to  exercise 
this  power,  coupled  with  defendant's  action 
in  Invoking  in  his  own  behalf  Its  exercise, 
Is  equivalent  to  a  stipulation  that  it  might  be 
done.  They  had  the  right  to  so  stipulate.  It 
was  said  by  this  court  In  Hertsei  v.  Weber, 
31  Okl.  6, 120  Pac.  589,  quoting  with  approval 
from  80  Cyc.  1285,  that: 

"Any  matter  which  involves  the  indivldiial 
righta  ai  the  parties  to  a  canse  may  properly 
be  made  the  lobject  of  stlpulatloa  between 
them.  They  may  by  stipulation  waive  the 
benefit  of  a  statutory  or  constitutional  provi- 
sion or  rule  of  law,  or  irregularities,  and  they 
may  agree  upcm  the  exictecce  or  troth  of  certain 

14]  Some  oUker  points  made  would  require 
a  review  of  the  eTldenoe,  and  tt  Is,  cmfeasod- 
ly,  not  all  here.  Other  points  need  no  dis- 
ensBlcm.  We  do  not  like  to  de^Ugnate  the 
many  points  noted,  and  those  not  discussed, 
as  mere  teehnlcalitles,  for  no  doubt  they 
have  been  made  and  urged  in  the  utmost 
good  faith ;  but  from  a  ccaisideratlon  <tf  all 
the  reccnd  before  us,  teeming  as  It  does  with 
evidence  of  the  wrongdoing,  the  breach  of 
con&deiu»  and  want  of  good  faith  upon  the 
part  of  Kelly,  without  describing  his  conduct 
by  tbe  nee  harsher  terms,  whicb  It  proba- 
bly deserves,  we  are  Impressed  with  the  idea 


that  his  counsel  liave  fought  hard  and  skill- 
fully every  Inch  of  the  way,  and  uphill,  with 
the  consciousness  they  were  battling  in  a  los- 
ing cause.  The  decree  Is  just  and  equitable, 
and  the  mly  error  lav<dved  in  the  relief 
granted  is  tbat  it  has  be«i  too  long  delayed. 

Relative  to  the  conv^ance  to  urpellant 
Sutherland,  tiiere  is  conflict  in  tbe  evidatce ; 
but  the  findings  of  the  referee  are  based  upon 
ample  proof  and  will  not  be  interf^ed  with. 

The  judgment  of  tbe  trial  court  ahould  be 
affirmed. 

FEB  CURIAM.    Adopted  in  whole. 


ECKES  V.  LUSE  et  aL    (Na  4745.) 
(Supreme  Court  of  Oklahoma.   June  15,  1915.) 

(Syttabus  hy  the  Court.) 

Appbai,  and  Bbbob  €=3773— Faildse  to  Fnx 

Bbief— Rbvebsaij. 

Where  appellant  complies  with  the  rules 
and  files  hli~  brief,  bnt  appellee  files  no  brief, 
the  court  will  not  search  the  record ;  but  where 
tbe  brief  filed  reasooaUy  tends  to  support  tbe 
assignments  of  oror,  a  reversal  will  be  ordered. 

IBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  ZXQ^  SlOS-SllO;  Dec 
Dig.  «=3>773.]    -  " 

Commissioners'  Opinion,  Division  No.  3, 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judg& 

Action  by  F.  B.  E:cke8  against  O.  P.  Luse 
and  others.  Judgment  for  defendants,  and 
plaintUt  brings  error.  Reversed  and  re- 
manded. 

Brook  &  Brook,  of  Muskogee,  for  plaintiff 
in  rur. 

KiaTTBNHOUSB,  0.  This  cause  was  tried 
without  a  jury,  the  court  found  the  issues 
of  res  Judicata  ae  alleged  In  the  answers  of 
defendants  Lose  and  Reynolds  in  favor  of 
said  defendants,  and  plaintiff  has  properly 
perfected  his  appeal  to  this  court  and  has 
served  and  filed  a  brief  in  compliance  with 
the  rules  of  this  court.  Plaintiff  assigns  as 
error,  among  others,  that  the  court  erred 
in  sustaining  the  plea  of  res  judicata. 

Defendant  In  error  has  AUled  to  file  brief 
herein;  and  where  ai^llant  compiles  with 
the  rules,  but  appellee  files  no  brief,  tbe 
court  will  not  search  the  record,  but  where 
the  brief  filed  reasonably  tends  to  support  the 
assignments  of  ^ror,  a  reversal  will  be  or- 
dered. Phillips  V.  Bogers,  30  Okl.  99,  118 
Pac.  871. 

From  an  examination  of  the  brief  of  plain- 
tiff, we  are  led  to  believe  that  It  reasonably 
tends  to  support  the  assignments  of  error, 
and  this  cause  should  therefore  be  reversed 
and  remanded  for  a  new  trial. 

PER  CURIAM.   Adopted  in  whole. 
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BM6LISH  T.  THOMAS.    (No.  4145.)t 
(Sapteme  Court  of  Oklahoma.   May  26,  191&) 

(tfyJIs&M  &y  the  Vouri.) 

1.  IiUTDLOBD  Ann  l^NANT  «=S>169  —  DldlO- 

TiTE  Pbbuises  — Actions  Aoainot  Land- 

LOBD— AdUISSIBIUIT  07  EVIDENCE. 

In  an  action  for  damages  for  injury  alleg- 
ed to  have  been  Bustained  by  th«  giving  way  of 
a  defective  rail  sorroandlns  a  italrway  plat- 
form, proof  of  tbe  condition  of  the  railing  at 
about  the  time  of  the  injury  is  competent,  even 
though  the  most  satisfactorj  evidence  ia  its 
condition  at  the  time  of  the  injui7,  bnt.  If  aach 
evidence  Is  nnobtainable,  it  is  snfflcient  to  show 
the  condition  within  su^  a  reasonable  time  as 
will,  in  the  nature  of  the  case,  fairly  tend  to 
show  tbe  condition  at  the  moment  preceding  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Ttmant,  Gent  Dig.  JJ  614-646,  66«-667,  681- 
6S4;I]feaDlg.  «s>lf^.] 

2.  Laitdlobd  aud  TnrAinF  «c»i68  —  I>bfbo- 
Tivs  Pbeuibes— Actions  Aqainst  Lako- 

ZAED— AdUISSIBIXITT  OT  EVIDENCE. 

Evidence  of  the  defective  condititHi  of  a 
rail  immediately  adjacent  to  and  connected  with 
the  rail  which  gave  way  causiDg  the  injury  is 
admissible  as  tending  to  show  tbat  defendant 
by  the  exercise  of  ordinary  care,  could  have 
known  of  the  defect. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dlff.  SI  644-646.  664r467,  6S1- 
684;  Dec.  Dig.  «s3lW.] 

8.  XuUfDUBD  AND  Tenant  «=>168  —  Deiko- 
nvE  Premises  —  ActioNs  Against  Land- 
LOBD  —  Weight  of  Evidence  —  Invitation 
TO  Enteb. 

Evidence  examined  and  held  sufficient  to 
iostify  the  court  In  aulHnittiiig  the  case  to  the 
Juxy  on  tbe  question  as  to  whether  plaintiff  at 
the  time  of  the  injury  was  delivering  newspa- 
pers to  tbe  tenants  in  defendant's  building. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  Sfi  644^^46^  664-667,  6S1- 
684;  Dec  Dig.  «=>169.1 

4.  LA.NDLOBD    AND  TSNANT  <t=9l67  —  DeEEO- 

TivK  Pbehibes  —  Actions  Against  Land- 

LOBD— iNTITATIOir. 

Where  tbe  owner  an  office  building  rents 
the  rooms  to  numerous  tenants,  mostly  law- 
yers, a  majority  of  whom  were  under  contract 
with  plaintiff  to  deliver  the  Muskogee  Dai^ 
Fbceniz  at  their  offices,  and  in  compliance  wiui 
such  contracte  of  subscnptlon  such  papers  were 
by  plalnUff  delivered,  held : 

(a)  That  under  the  facts  in  this  case,  plain- 
tiff was  OD  the  premises  at  the  express  invita- 
tion of  the  tenants  and  for  their  common  intor- 
est  and  mutual  advantage,  bai«at  sod  conveni- 
ence. 

(b)  That  while  upon  tbe  premises  under  such 
invitation  the  owner  owed  the  Invitee  precisely 
the  same  duty,  that  he  owed  to  his  tenants. 

(c)  Tbat  the  duty  as  to  tbe  degree  of  care 
which  the  owner  of  said  building  owed  to  bis 
tenants  was  to  ezcrciae  ordinary  care  In  the 
maintenance  of  his  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Gent  Dig.  If  668-674,  976-679;  Dea 
DI«.  «:3>167.] 

.  B.  Landlobd  and  Tenant  ^=>167  —  Defec- 
tive Pbemiseb— Invitee  of  Tenants— Ex- 
WNT  OF  Invitation. 

An  invitation  to  enter  a  building  lor  tbe 
purpose  of  delivering  papers  is  broad  enough 
to  cover  the  reasonsble  use  of  the  platform  and 
'Stairway  leading  to  tbe  groond  in  the  rear  of 


said  tndlding,  where  audi  stairway  has  been 
used  for  that  purpose  for  sevoal  years. 

[Ed.  Note.— For  other  cases,  see  I^dloid  and 
Tenant  Cent  Dig;  H  61^-^4.  676-679;  Deb 

Dig.  <8=»167.] 

6.  Appeal,  and  Sbbob  <b>1001— Bbtixw  — 

Vebdict. 

There  was  evidence  reasonably  tending  to 
prove  tbat  the  defect  in  the  railing  was  of  such 
a  nature  that  defendant  could  have  known  of 
the  same  by  the  exercise  of  ordinary  care.  Tliis 
question  was  submitted  to  the  jury  under  prop- 
er instructions,  and,  the  Jury  having  fouud  tills 
issue  against  defendant  the  same  will  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  3922,  39^-3934 ;  Dec.  Dig. 

Commissioners*  Opinlim,  Division  No.  3. 
Error  from  Superior  Court  Muskogee  Coun- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  Clarence  F.  Thomas  against  Al- 
bert Z.  EngllstL  Judgment  for  the  plaintiff, 
and  defendant  brings  error.  Affirmed. 

N.  A.  Gibson  and  T.  L.  Gibsoii*  both  «f 
Muskogee,  for  plaintiff  In  errw.  Oalen  Nldi- 
ols,  of  Imperial,  OaL,  and  607  >*•  Nelson,  of 
Mnskofls^  for  daCraidant  in  etnw. 

BITTENHOU8B,  a  Tbe  facts  dlMtaaed 
by  the  recOTd  are;  niat  j^lntUE*  Qareoce 
F.  Tb<mias,  In  April,  1906^  was  engaged  in  de- 
llTarlng  the  Muskogee  Daily  Phoenix,  a  morn- 
ing newspaper  pnbUsfaed  In  MnSki^we,  OU. ; 
tbat  on  his  ronte  was  a  bnllding  situated  at 
the  comer  of  Main  and  Broadway  streets, 
known  as  the  English  Building,  tbe  property 
of  Albert  Z.  EtttfUh,  the  defendant;  that  it 
was  occupied  1^  varioiu  toiants,  prtucdpaUy 
lawyers,  most  of  whom  were  subscribers  to 
the  paper  delivered  by  plaintiff  and  to  wboee 
offices  plaintiff  under  contract  delivered  pa- 
pers each  morning;  there  were  two  stair- 
ways or  ratrances  leading  up  frmn  Broad- 
way, and  one  entrance  and  stalnray  at  the 
rear  of  the  building  leading  up  on  the  north 
side  from  Ualn  street;  that  plaintiff  had 
been  deUTsring  papers  in  this  bidldlng  tat  a 
long  time,  and  that  it  was  his  custom  to  en- 
ter the  building  at  the  f^t  stairway  lead- 
ing up  from  Broadway,  make  the  rounds 
through  the  various  offices,  and  leave  by  tbe 
rear  stairway  leading  down  to  BCaln  street; 
that  the  defendant  provided  a  Janitor  t<a 
the  purpose  of  taking  care  of  tbe  halls  and 
stairways;  tbat  plaintiff  had  filed  his  resig- 
nation as  carrier  of  said  papw,  bnt  said  res- 
ignation had  not  taken  effect,  and,  while 
still  under  the  contractual  relation  with  the 
paper  and  tlie  tenants  of  said  bnlldlns.  be 
was  tsadiing  another  boy  the  names  and  ad- 
dresses of  the  subscribers  thereof,  and  on 
the  morning  In  question  tbe  boy  who  was 
learning  the  route  accompanied  plaintiff  and 
assisted  him  In  the  delivery  thereof  to  the 
tenants  In  said  building;  that  as  soon  as  tbe 
papers  had  been  delivered  plaintiff,  together 
with  his  companion,  stepped  out  <m  the  rear 
platform  on  tbe  north  side  of'sald  building. 
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from  which  «  steinraj  ddsoended  within 
three  <x  four  teet  of  Haln  street;  that  the 
idatform  and  stairway  were  conatmcted  of 
wood,  tbe  platform  being  sorroonded  by  a 
YTOOdea  railing  made  <tf  2x4's  on  woodeot  np- 
righta;  tint  tiiere  was  a  ^mUar  raUlng 
ronnlns  firom  the  bottom  of  the  steps  to  the 
platfwm  and  connected  wltb  the  railing 
around  tbe  platform,  being  fastened  on  the 
same  post;  that  npon  leaving  tAe  building 
plaintiff  attempted  to  steady  blmself  tak- 
ing hold  of  the  railing  around  the  j^tform, 
and  while  so  doing  lodged  around  to  see  If 
bis  cxnnpaniwi  was  coming,  his  weight  com- 
ing in  contact  with  the  rail,  whl<^  gave 
way,  and  plaintiff  waa  thrown  to  the  ipnrand 
below  and  sustained  serious  and  permanent 
Injuries,  resulting  In  curvature  of  the  spine- 
There  was  evidence  that  the  tenants  of  the 
building,  Janlton^  and  others  who  had 
oocaslra  to  use  tiie  stairway  and  platform 
where  the  injury  occurred  had,  prior  to  the 
Injury  to  the  plaintiff,  observed  that  the 
railing  running  from  the  bottom  of  the  stair- 
way to  tbe  top  was  Insecure  and  shaky; 
that  each  railing  was  connected  with  the  rail 
which  broke  causing  plaintiffs  Injury ;  that 
fha  tsaiB  ot  the  rail  which  gave  way  had  rot- 
ted, and  the  nails  bedding  them  together  were 
mated  off;  that  said  platform  was  on  the 
outside  of  tbe  building,  and  was  constructed 
about  six  or  seven  years  before  the  injury. 
This  actl(»i  was  brought  to  recover  for  In- 
Jnrlea  alleged  to  have  been  sustained  by 
plaintiff  on  account  of  tbe  negligence  of  the 
owner  of  the  building  In  the  maintenance  of 
Bald  platform  and  railing,  and  asking  dam- 
ages in  tbe  sum  of  $10,000,  whldi  It  Is  al- 
leged was  caused  directly  and  proximately 
by  the  carelessness  of  defendant  and  without 
fault  <m  the  part  of  plaintiff,  and,  in  addi- 
tion, the  sum  of  $600  for  medical  attention 
and  necessary  traveling  expenses. 

Complaint  Is  made:  (1)  That  tbe  testimony 
of  W.  J.  Crump  and  Wm.  H.  Young,  relative 
to  the  condition  of  tbe  railing  running  from 
the  ground  to  tbe  top  of  the  platform,  was 
incompetent.  In  tCat  It  attempted  to  prove 
the  condition  of  the  premises  without  any 
definite  testimony  as  to  the  time ;  (2)  that  a 
part  of  the  testimony  of  wltiwss  Toung  was 
a  conclusion;  and  (8)  that  evidence  of  tbe 
defective  condition  of  the  railing  leading  from 
the  street  to  tbe  platform  was  incompetent 
for  the  purpose  of  proving  that  tii»  laiUng 
around  the  platform  was  defective. 

[1]  Proof  of  the  condition  of  the  railing  at 
about  the  time  .of  tbe  injury  Is  competent, 
even  though  the  most  satisfactory  evldrace 
ot  the  condition  of  the  railing  ia  at  the  mo- 
ment Immediately  Receding  the  accident,  but, 
if  such  evidence  is  unobtainable,  It  Is  suffi- 
cient to  show  the  oondlUeo  within  such  a 
reasonable  time  as  will.  In  Oie  nature  of  the 
case,  fairly  tend  to  show  Its  condition  at  the 
moment  preceding  the  acddent  Amdt  v. 
Bonrke,  120  Mich.  263,  79  N.  W.  180;  M.,  K. 
&T.  By.  Co. T.Williams,  108  Tex.  228,  125  S. 


W.  881;  Joyce  t.  Black,  226  Pa.  408,  7S  Aa 
002, 27  L.  R.  A.  (N.  S.)  86S ;  J.  ft  S.  B.  By.  Oo. 
V.  Bouthworth,  185  lU.  250, 25  N.  B.  1003 ;  City 
of  Bloomlngton  v.  Osterle,  139  lU.  120,  28  N. 
B.  1068;  HaU  v.  aty  of  Austin,  7S  Ulnn. 
134,  75  N.  W.  1121;  Stewart  et  al.  v.'Bvarts, 
76  Wis.  86, 44  N.  W.  1092,  20  Am.  St  Bep.  IT. 

[2]  Evidence  as  to  the  defective  condition 
of  the  railing  leading  from  the  ground  to 
the  platform  was  admis^ble  aa  tending  to 
«how  that  the  defradant  bad  knowledge  of 
the  defective  condition  of  tbe  entire  railing, 
or  could  have  known  of  soch  defective  condl- 
timi  by  the  exerdse  of  ordinary  care.  It 
was  said  in  Faulk  v.  Zowa  County,  103  Iowa, 
442,  72  N.  W.  767: 

"A  witnen  stated  that  a  part  ot  the  cap  or 
top  rail  eight  feet  in  length  at  or  near  the  place 
of  the  accddent  was  missing  some  time  before 
the  acddent  ooenrred.  The  defmdant  asked 
to  have  that  portion  of  the  tatimiHiy  stricken 
out,  but  the  court  denied  the  request  We 
think  the  testimony  was  proper,  eapeciall;  when 
taken  with  other  evidence,  as  tending  to  show 
tbe  oonditiw  of  tbe  railing  at  the  place  of  the 
acddoit,  and  npon  tbe  qaestion  of  notice  to 
the  defendant,  of  its  condition.  McConnell  v. 
City  of  Osage.  80  Iowa,  297,  45  N.  W.  550 
[8  t.  R.  A.  7781:  Munger  v.  City  of  Waterloo. 
83  Iowa.  660.  49  N.  W.  1028." 

Complaint  is  made  that  the  tesUmony  of 
witness  Young  was  a  conclusion  and  invaded 
the  province  of  the  Jury,  in  that  he  was  al- 
lowed to  testify  as  follows: 

"Q.  Would  it  be  pos^ble  to  move  one  of  those 
rails  without  moving  the  other;  if  you  should 
shake  one  ot  them  would  it  not  have  to  ahake 
the  other?  A.  Well,  I  should  think  to  ahake 
one  It  would  shake  both ;  they  were  Joined  to- 
gether; it  looked  to  me  like  fastened  on  a  little 
post" 

The  witness  had  seen  the  stairway,  knew 
that  the  railing  around  the  platform  and  the 
railing  leading  from  the  ground  to  the  plat- 
form were  Joined,  and  that  one  was  loose, 
and  with  that  knowledge  testified  that  the 
nbaking  of  one  railing  would,  in  bis  <vlnlon, 
necessarily  shake  the  other.  This  testimony 
was  evidently  given  as  a  result  of  his  per- 
sonal knowledge  and  observation.  We  do  not 
think  that  this  testimony  was  prejudicial. 

Complaint  is  made  to  the  giving  of  instruc- 
tion Nos.  4  and  5.  Instruction  No.  4  fairly 
Instructs  the  Jury  on  the  meaning  of  ordinary 
care,  as  defined  by  section  2939,  Comp.  Laws 
of  1900.  Under  Instruction  No.  5,  tbe  court 
Instructed  the  Jury  as  follows: 

"The  court  farther  instmcts  you  that,  if  you 
believe  from  the  evidence  that  on  or  about  the 
6th  day  of  April,  1906.  the  plaintiff  was  deliver- 
ing new^apers  to  certain  tenants  of  defendant 
in  said  English  Building  upon  subscription 
therefor  by  any  such  tenant,  that  plaintiff  then 
and  thereby  became  an  invitee  of  defendant  as 
to  tbe  use  ot  die  halls,  stairways,  and  stair* 
way  platform,  and  that,  as  such  invitee,  as  a 
matter  of  law,  the  defendant  owed  plaintifE  the 
duty  to  keep  said  stairway  platform  and  rail- 
ing around  the  same  in  a  reasonably  safe  con- 
dition for  a  reasonable  use  thereof  by  plaintiff, 
and  if  you  further  believe  from  the  evidence 
that  on  or  about  the  date  mentioned  plaintiff, 
while  so  engaged,  and  wiiile  in  the  exercise  of 
due  care,  went  out  upon  the  stairway  platfona 
in  question  and  took  hold  of  or  leanea  a^lnst 
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the  railing  aroUDd  the  same  In  a  reasooable 
use  thereof  for  the  purposes  for  which  such  rail- 
ing was  intended  and  for  the  purpose  of  ateady- 
ing  bimaelf,  and  if  you  further  believe  from  the 
evidence  that  when  plaintiff  so  caught  hold  of 
or  leaned  againat  said  railing  that  the  same 
gave  way  and  caused  plaintiff  to  fall  and  plain- 
tiff was  thereby  injured,  and  that  the  giving 
way  of  such  railing  was  due  to  any  defect  in 
the  condition  of  the  same,  and  that  such  defect, 
if  any*  was  known  to  the  defendant  or  his  agent 
or  empIoTd,  or  by  the  exercise  of  ordinary  care 
should  have  been  so  known,  the  defendant 
would  be  liable  to  plaintiff  in  damages,  and' 
your  Terdict  ahonld  be  for  the  plaintiff." 

PlalntifF  In  error  bases  Us  objections  to 
this  Instruction  npon  four  grounds:  (1)  Be- 
cause there  was  on  eridence  that  plsintiff  at 
the  time  of  his  Injury  was  deUvering  news- 
papns  to  the  tenants  In  defendant's  building ; 
&)  because,  under  the  facts  as  shown  b;  the 
undisputed  evidence  In  this  cas^  plaintiff  was 
a  licensee,  and  not  an  Invitee,  in  defendant's 
building  at  the  time  he  was  hurt;  (S)  that 
knowledge  on  the  part  of  defendant's  agent 
or  employ^  was  not  the  knowled^  of  defend- 
ant, unless  the  agent  or  employfi  was  charged 
with  making  rQ>alrs;  and  (4)  the  jury  was 
Instructed  that  defendant  was  Uable  if  the 
defect  could  have  been  known  to  defendant 
by  the  exercise  of  ordinary  caret 

[I]  There  was  competent  evldencs  that 
plaintiff  had  been  carrying  papers  over  this 
rcMite  for  some  time ;  that  he  had  espreesed 
his  Intention  of  resigning,  and  was  Just  about 
to  quit,  but  was  still  working  fulfllUng  his 
contract  with  the  tenants,  and  was  reoelTing 
pay  fixmi  his  emplc^er  for  so  doing,  and  in 
connection  therewith  was  teaching  another 
boy  the  delivery  route.  Thia  statement  Is 
borne  out  by  the  f(Alowlng  evideiH»  (Claroice 
S*.  ThomaSi  the  plaintiff): 

**Q.  What  is  yonr  busing  or  what  bn^ess 
were  you  engaged  in.  if  any,  during  the  early 
Bpring  of  1906?  A.  I  was  carrying  papers  on 
the  Muskogee  Daily  Phoenix.  Q.  That  Is  the 
same  Phoenix  that  is  being  published  now?  A. 
Yes,  sir.  Q.  About  bow  long  had  yon  been  car- 
rying papers?  A.  On  this  particular  route  tiiat 
you  speak  of  I  had  been  carrying  one  about 
seven  or  eight  months.  •  •  ♦  Q.  Now,  on 
that  morning  what  was  you  doing?  A.  I  was 
carrying  papers,  or,  rather,  I  was  teaching  an- 
other boy  the  route,  and  as  soon  as  I  taught 
the  boy—  Q.  Tou  were  still  working  for  the 
paper?  A.  I  was.  •  •  •  Q.  Were  those 
men  regular  subacribefs  for  the  paper?  A.  Yes, 
sir.  Q.  Waa  it  your  duty  under  a  contract  with 
them  to  deliver  them  ^pers?  A.  It  waa.  Q. 
Every  morning?  A.  Yes,  sir.  •  •  •  A.  I 
was  showing  this  boy  the  route,  as  I  bare  be- 
fore stated ;  that  is,  I  was  telling  him  whld] 
people  were  subscribers  of  the  paper,  and  men- 
tioned for  him  to  leave  them  at  the  places  I  des- 
ignated. I  was  just  stating  that  Momyer  took 
the  paper  at  the  time,  and  he  proceeded  to 
throw  one  over  the  transom  or  under  the  door. 
•  •  *  Q.  After  you  were  injured  did  he  take 
the  route  and  deliver  papers  on  it?  A.  Well, 
I  don't  know;  I  suppose  he  did.  Q.  Now,  had 
he  been  delivering  papers  before  you  began  to 
teach  bim  that  route?  A.  I  don't  reckon  he 
bad  ever  delivered  any  papers  before.  Q.  How 
many  times  had  you  been  teaching  him  the 
ronte  at  the  time  yon  were  hurt?  A.  This  was 
the  second  day.  Q.  Was  he  carrying  the  pa- 
pers that  morning?  A.  I  think  be  was;  prob- 
ably I  may  have  had  a  few  of  theok   Q.  Now, 


Thomas,  at  the  time  yon  say  you  were  deliver- 
ing the  Pha>nix,  were  you  employed  by  any  one 
to  deliver  these  papers?  A.  I  was  employed  by 
Charlie  Wheeler,  circulation  manager,  to  de- 
liver these  papers.  Q.  Wheeler  had  cham  of 
the  circulation  of  the  paper  in  Muskogee?  A. 
I  don't  know  whether  he  did  or  not:  I  don't 
know  whether  he  was  working  on  a  salary  or  it 
was  sold  to  him.  Q.  You  were  employed  by 
Wheeler?   A.  Yes,  sir.    Q.  By  whom  were  you 

gaid;  how  were  yoa  paid?  A.  Weekly.  Q. 
o  much  a  week  for  delivering  these  papers? 
A.  Yes,  sir.  Q.  Did  it  depend  on  the  Dumber 
of  papers  yoo  delivered,  or  was  it  a  fired  sum? 
A,  A  fixed  sum.  Q.  How  much  was  it?  A, 
Two  dollars  per  week,  I  think.  *  *  *  Q. 
Where  did  yon  start  ahead  of  him;  in  what 
part  of  the  building  did  you  begin  to  walk 
ahead  of  him?  A.  I  walked  ahead  of  him  pret- 
ty nearly  all  the  time;  Q.  And  tben  you  would 
pass  a  place  where  a  paper  waa  to  be  delivered 
and,  you  would  say.  'Here  ia  a  place;  a  paper 
here'?  A.  Yes,  sir.  Q.  And  he  would  throw 
it  over  the  transom  or  put  It  in  some  other 
place?  A.  Yes,  sir;  that  is  the  reason  I  went 
in  front  of  him  to  see  that  he  did.  *  «  *  I 
remember  it  was  just  about  dawn.  I  waa  at 
that  time  carrying  papers  on  the  Muskogee 
Daily  Phopnix,  and  waa  Just  about  to  quit,  in 
fact,  I  had  already  resignedt  and  was  teadilng 
another  boy  my  route." 

[4]  It  Is  next  argued  that  under  the  facts 
as  shown  by  the  record  plaintiff  was  a  li- 
censee, and  not  an  Invitee,  in  defendant's 
building  at  the  time  he  was  hurt,  and  In  sup* 
port  oi  this  contention  the  case  of  Faur(^  v. 
Oklahoma  Wholesale  Oro.  Co.,  21  Okl.  104. 
95  Pac  46S.  17  L.  R.  A.  (N.  8.)  136.  and  Other 
cases  along  this  line  have  hem  dted  as  au- 
thority. The  facts  in  the  foregoing  case 
were  that  at  the  time  of  the  accident  the 
grocery  company  was  occupying  and  using  a 
certain  brick  building  In  Oklah<Hna  City.  In 
the  rear  of  the  building  was  a  platform 
where  goods  were  loaded  and  unloaded. 
About  the  time  of  the  accident  dtfendant  had 
purchased  a  load  of  empty  boxes  from 
Brown's  C.  O.  D.,  the  defendant  pnxnlslng  to 
send  for  tbem.  but  Brown  without  any  in- 
structions from  the  defendant  delivered  the 
boxes.  The  tx^  who  was  Injured  accompa- 
nied the  driver  at  his  request  to  direct  blm 
to  the  wholesale  house,  driving  to  the  proper 
place  to  make  delivery  of  said  b(»es.  The 
door  was  fastened,  and  no  <me  was  there  to 
receive  them.  The  b<^,  at  the  dlrectifHi  of 
the  driver,  went  to  the  front  of  the  building 
and  entered  d^endant's  place  of  bn^ess  for 
the  purpose  of  finding  some  person  to  re- 
ceive the  boxes.  He  walked  down  a  passage- 
way, having  boxes  at  goods,  etc.,  piled  h^h 
on  ^ther  side.  In  proceeding  down  said  pas- 
sageway he  walked  Into  defendant's  elevator 
shaft,  whitA  was  open  without  any  lailing 
or  guard,  and  was  serloniOy  injured.  The 
court  held  that  a  person  injured,  althon^  an 
Infant,  by  falling  down  an  elevator  6haft 
whlidi  was  left  ni^arded.  In  order  to  recofver 
must  show  that  the  owner  of  the  prendaes 
was  under  obUgatlcms  to  protect  him  from 
the  Injury,  and  the  owner  of  such  premises  is 
liable  for  an  injury  occurring  ttiereln  through 
hl8  n^lgence  only  when  the  injured  person 
comes  upon  them  by  invitation,  express  or  Im- 
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piled,  Di  thft  owner.  It  Is  erldent  tram  a 
reftdbig  of  tblB  agiidon  fbat  tbe  boy  was  not 
iDTltedf  dtber  e^reasly  or  by  Implication,  to 
Ko  np(Hi  the  premises  ot  defendant.  They 
had  spedfiGally  Instmcted  Brown  that  they 
wonld  call  for  t3ie  boxes,  and  under  such  con- 
ations the  court  properly  held  that  he  was 
a  mere  llcenBe&  In  the  case  at  bar  we  bare 
a  different  condition.  The  defendant  was 
the  owner  of  a  bnslness  Mode  In  the  dty  of 
Muskogee.  The  premises  were  rented  to  nu- 
merous tenants,  mostly  lawyers,  a  large  ma- 
jority oi  whom  were  subscribers  to  Qie  Mus- 
kogee DaUy  Pfacenlz,  and  plaintiff,  In  com- 
pliance viith  his  contracts  of  subscription,  de- 
livered tbe  pap«s  to  the  tenants  dally.  They 
expressly  kiTlted  him  to  come  to  the  building 
for  that  iniTpose.  This  is  not  a  case  ol  a 
newsboy  altering  a  building  to  sell  papers 
for  his  own  convenience  or  benefit  without 
■  any  previous  understanding  with  the  tenants, 
but  It  Is  a  case  ^ere  a  contract  had  been  en- 
tered into  for  tbe  common  interest  and  mu- 
tual advantage,  benefit,  and  convenience  of 
all  parties  concerned.  It  has  been  held  In 
this  state  In  the  case  of  A.,  T.  &  S.  F.  By.  Ca 
V.  Cogswell,  23  Okl  181,  99  Pac  923,  20  L.  B. 
A.  (N.  S.)  837.  that: 

*****  One  who  goes  upon  the  in^mises  of 
a  railway  company  to  transact  buMnesa  with 
it  or  its  a^nts  or  to  transact  business  In  the 
operation  of  the  road  or  who  is  there  by  invl- 
tation  of  the  company,  express  or  implied,  la 
lawfully  there,  and  the  railway  company  owes 
him  a  duty  of  using  ordinary  care  in  the  con- 
Btroction  and  maintenance  of  its  depot  and 
platforms  to  avoid  injuring  him.  *  •  *  One 
who  goes  with  tbe  permission  and  acgntescence 
of  the  owner  upon  the  premises  of  another 
aolely  for  his  own  pleasure  and  benefit  goes  as 
a  licensee.  *  *  *  But  one  who  goes  upon 
tbe  premises  of  another  In  a  commcm  Interest 
or  to  s  mutnal  advantage  is  there  under  the 
implied  Invitation  of  the  owner. 

"The  teat  as  to  whether  there  la  an  Implied 
invitation  is  stated  by  Mr.  Campbell  in  his 
treatise  on  NnUgence  In  the  following  lan- 
guage :  The  principle  appears  to  be  that  Invi- 
tation Is  inferred  where  there  is  a  common  in- 
terest or  mutual  advantage,  while  a  licenae  is 
inferred  where  the  object  is  the  mere  pleasure 
or  benefit  of  the  person  using  it.* 

"This  language  is  quoted  with  approval  in 
Bennett  v.  L.  &  N.  By.  Co.,  supra  [102  U.  S. 
577,  26  L.  Ed.  235],  but  the  court  in  that  case 
does  not,  and  we  do  not  here,  undertake  to  say 
that  this  principle  furniafaes  an  invariable  test 
by  which  it  may  be  determined  in  every  case 
whether  a  person  is  upon  tbe  premises  of  an- 
otber  under  an  implied  invitation.  The  courts 
have  not,  to  our  knowledge,  fixed  any  general 
role  by  which  such  teat  may  be  made,  and 
whether  an  invitation  exists  in  any  case  must 
be  determined  by  the  circumstances  surround- 
ing the  case.  But,  where  the  facts  of  any  case 
bnng  It  within  the  langnage  of  the  first  sen- 
tence of  the  above  quotation,  an  invitation  is 
inji>Iied.  It  now  seems  to  be  the  doctrine  of  the 
various  state  courts  of  the  Union  that  one  who 
goes  to  the  premises  of  a  railway  company  to 
meet  an  incoming  passenger  or  tch  accompany  a 
departing  passenger  is  within  this  rule,  and 
goes  upon  tbe  premises  of  the  railway  company 
under  an  implied  invitation  of  the  company.  * 

In  Cnderhill  on  Landlord  and  Tenant,  vol. 
2,  p.  816,  the  authority  says: 

"Tfie  landlord  Is  bound  to  keep  the  halls  and 
exiti  in  repair  ao  as  to  furnish  a  safe  and  con- 


vralent  exit  and  entrance  to  the  tenant  and  the 
members  of  the  tenant's  family  and  for  bis  serv- 
ants and  employee.  He  is  not,  however,  liable 
for  negligence  to  mere  licensees  who  are  on  the 
premises  by  permisaion  only,  and  without  any 
allurement  or  invitation,  express  or  implied,  by 
the  owner  or  occupant  Tbe  landlord  will  not 
be  held  responsible  either  as  matter  of  law  or 
by  an  implied  contract  to  those  who  use  the 
halls,  stairways,  or  entrances  solely  for  their 
own  convenience  or  pleasure,  and  who  are  not 
either  expressly  or  by  implication  invited  or 
induced  to  do  so  by  the  purpose  to  which  the 
premises  are  appropriated  or  occupied,  or  by 
such  a  use  of  the  premises  by  others  as  will  jus- 
tify a  reasonable  presumption  that  they  might 
properly  and  safely  use  them.  Tbe  duty  of  the 
landlord  to  a  visitor  to  the  tenant  is  therefore 
precisely  tbe  same  both  in  character  and  degree 
as  his  duty  to  his  tenant ;  for,  where  houses  are 
rented  in  separate  apartments,  access  to  which 
can  only  be  had  by  a  common  passage  or  hall- 
way, the  beneficial  nae  of  each  separate  apart- 
ment by  the  tenant  not  only  necessitates  the 
use  of  ue  common  passageway  by  him,  but  also 
necessitates  the  use  of  the  passageway  by  tJl 
wbo  visit  him,  whether  they  be  tradesmen  or 
other  persons  who  deliver  goodi  to  him,  his 
customers,  if  he  shall  carry  on  a  buslnsss  in  Us 
apartment,  or  other  persons  who  call  on  him  for 
business  purposes,  as  well  as  those  who  call  up- 
on him  for  purely  sodal  reasons.  To  all  these 
various  classes  tbe  landlord  owes  the  same  duty 
and  degree  of  care  as  be  owes  to  bis  tenant" 

It  was  held  in  the  case  of  Glaser  v.  Botha- 
chUd,  221  Mo.  180,  120  S.  W.  1,  22  1*  B.  A. 
(N.  S.)  104S,  17  Ann.  Cas.  576: 

"FnMn  the  evidence  the  jury  wonld  have  bad 
a  right  to  infer  that  the  entrance  of  the  plaintiff 
upon  the  defendant's  premises  was  for  their 
mutnal  benefit  and  not  for  her  benefit  solely. 
Thereupon  the  plaintiff  invokes  the  rule  of  law 
which  was  made  the  basis  of  the  decision  of 
this  court  in  Phillips  v.  Library  Co.,  .'i5  N.  J. 
Law.  307,  27  AH.  4.78,  and  Is  ezempUfied  in 
other  recent  cases,  including  that  of  Furey 
V.  New  York  Central  &  iludson  River  Kaii- 
road  Co.,  67  N.  J.  Law,  270.  51  Atl.  505.  *  •  • 
viz.,  that  the  owner  or  occupier  of  lands,  who, 
by  Invitation,  express  or  implied,  induces  per- 
sons to  come  upon  bis  premises,  or  to  make  use 
of  tbe  premises  for  a  given  purpose,  is  under  a 
duty  to  exercise  ordinary  care  to  render  the 
premises  reasonably  safe  for  auch  use.  The  ap- 
plication of  this  rule  always  depends  upon  the 
particular  facts  and  circumstances  of  the  caac 
under  conaideration."  Wilsey  v.  Jewett  Bros. 
&  Co.,  122  Iowa,  315,  08  N.  W.  114:  Herdt  v. 
Koeoig.  137  Mo.  App..  580,  U9  S.  W.  56; 
Seay  v.  Hunkett  (OH.)  145  Pac  496:  MiUer 
V.  HancodE,  69  U  T.  Rep.  214,  [18B3}  2  Q. 
B.  177, 

We  have  examined  with  great  care  all  tbe 
authorities  cited  by  plaintiff  in  error,  many 
of  which  on  a  casual  reading  would  indicate 
that  the  test  under  the  facts  In  tbia  case  is 
whether  the  purpose  of  tbe  party  on  tbe 
premises  was  directly  connected  with  the 
business  actually  or  apparently  carried  on 
there.  We  do  not  think  the  rule  is  so  lim- 
ited, but,  if  there  is  a  mutuality  of  interest 
between  tbe  tenant  and  the  party  Injured, 
then  such  party  would  be  considered  to  be 
there  at  the  invitation  of  the  tenant,  and  the 
landlord  would  owe  him  the  duty  of  exerds* 
ing  ordinary  care  In  the  maintenance  of  his 
premises.  This  Is  the  theory  on  which  the 
Cogswell  Case  was  decided. 

Plaintiff  In  error  has  dted  numerous  cases 
In  which  bock  agents,  soUdtors,  and  persona 
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seeking  employment  .were  Injured  npon  the 
premises,  and  were  beld  to  be  mere  licensees. 
In  these  cases  the  injured  party  was  not 
npon  the  premises  for  the  mutual  advantage, 
benefit,  and  convenience  of  the  tenant  and 
himself,  but  was  there  for  his  own  personal 
benefit,  and  they  were  held  to  be  mere  li- 
censees. 

The  following  cases  are  applicable  to  the 
conditions  arising  in  this  case: 

In  Conpe  v.  Piatt,  172  Mass.  408,  52  N.  E. 
526,  70  Am.  St  Bep.  293,  the  court  rendered 
the  following  opinion : 

"The  question  how  far  a  host  is  liable  to  his 
guest  for  the  nnsafe  condition  of  his  premisee. 
when  he  is  visited  upon  an  invitatioD,  express 
or  implied,  mer^y  in  a  social  way,  from  consid- 
erations of  frienttehip  or  for  pleasure,  is  not 
raised  hj  this  bill  of  exceptions.  The  Judge 
assumed  in  favor  of  the  defendant  that  the  law 
of  this  commonwealth  is  liice  that  of  England, 
where  it  is  held  that,  in  the  absence  of  traps, 
neither  the  poor  nor  the  rich  are  bound  to 
change  the  etuiditkniB  in  which  they  are  ao 
customed  b>  live  in  order  to  furnish  for  their 
friends  or  guests,  recipients  of  their  gratuitoos 
hospitality,  safer  or  more  comfortable  surround- 
ings than  they  have  for  themselves  and  their 
famiUcK  The  En^iah  law  on  this  subject  was 
scHnewhat  considered  fn  Hart  T.  Cole,  156  Mass. 
475.  478  [31  N.  E.  644,  16  U  R.  A.  5571,  and 
hi  Plummer  v.  Dill,  166  Mass.  426  [31  N.  E. 
128,  82  Am.  St  Bep.  463],  but  whether  it  is  to 
be  followed  in  this  oommonwealth  has  awtx 
been  decided,  ^le  qiwsti<m  in  this  case  Is  dif- 
ferent. The  defendant  was  a  landlord  who 
maintained  outside  steps  and  a  platform  for 
the  use  in  coomion  of  tenants  of  different  parts 
of  her  building.  The  plaintiff  was  injured  by  a 
defect  in  the  platform  while  passing  over  it  on 
a  visit  to  one  of  the  tenants,  made  on  his  ex- 
press invitation  to  come  on  a  particular  day 
for  a  particular  purpose.  The  duty  of  the  de- 
fendant to  keep  the  platform  safe  for  the  ten- 
ant, and  for  tiiose  daiming  under  him,  grew 
out  of  the  contract  of  hiring.  It  was  a  part  of 
the  contract  that  the  platform  should  be  kept 
reasonably  safe  For  the  tenant  for  use  in  con- 
nection with  his  tenement.  The  contract  im- 
pliedly included,  not  only  the  tenant  himself, 
but  the  members  of  his  family,  and  his  serv- 
ants and  agents  who  might  rightfully  occupy 
and  use  the  tenement  with  him.  It  included 
boarders  and  lodgers,  if,  in  a  proper  use  of  the 
tenement,  such  persons  might  be  received  there 
by  the  tenant.  It  included  all  persons  who,  in 
connection  with  tbe  use  of  the  tenement  by  the 
tenant,  might  properly  pass  over  the  platform 
under  the  express  authority  of  the  tenant  and 
in  bis  light  To  all  such  persons,  by  virtue  of 
her  contract  with  the  tenant,  the  landlord  owed 
tbe  same  duty  that  she  owed  to  the  tenant  per- 
sonally, to  keep  the  platform  reasonably  safe. 
Whether  the  tenant  would  or  would  not  have 
been  liable  to  the  plaintiff  for  an  injury  receiv- 
ed from  an  unsafe  condition  of  the  tenement 
which  be  occupied,  he  expressly  authorized  the 
plaintiff  to  pass  over  the  platform  in  the  ezer^ 
else  of  his  rights  under  the  contract  with  the 
defendant,  and  tbe  defendant  owed  the  plain- 
tiff the  duty  which  arose  from  the  contract  in 
favor  of  tliose  who  were  acting  by  express  au- 
thority of  the  tenant  in  the  tenant's  right" 

In  Hamilton  v.  Taylor,  195  Mass.  68,  80 
N.  K  592,  the  second  paragraph  of  the  sylla- 
bus (In  80  N.  E.)  Is  applicable  to  tbis  case. 
It  is  as  follows : 

"Defendant  owned  a  building,  the  ground  floor 
of  which  be  rented  for  a  restaurant  which  was 
partitioned  so  aa  (o  provide  for  a  kitchen  in  the 
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rear;  defendant  retaining  coDtrol  ot  an  eleva- 
tor in  the  rear  of  the  bnilding  tot  tbe  nae  at  all 
the  tenants  of  the  building.  The  floor  of  the 
elevator  was  in  a  psssageway  leading  from  the 
alley  to  the  refrigerator  in  the  kitchen  of  the 
restaurant,  tlirough  which  deliverymen  were  re- 
quired to  make  deliveries  of  lappliea.  Plaintiff 
was  in  the  act  of  delivering  ioe  to  the  restau- 
rant through  such  alleyway,  when,  owing  to  a 
defect  in  the  elevator  gates,  plaintiff  stepped 
into  the  elevator  well  while  the  elevator  was 
up,  and  waa  injured.  Held,  that  such  facts 
were  sufficient  to  show  an  implied  invitation  by 
defendant  to  plaintiff  to  use  tbe  passageway.^ 

In  Gordon  v.  Cummlnga,  152  Mass.  513.  25 
N.  B.  978,  9  U  B.  A.  640.  23  Am.  St  Bep. 
846,  it  is  said: 

"The  plaintiff  was  a  United  States  letter  car- 
rier. The  place  which  he  sought  to  enter  was 
known  as  No.  619  AUiany  atreet  It  wu  al- 
ways open,  having  no  door  to  dose  it  Aacend- 
ing  from  its  threshold,  which  itself  constituted 
the  first  step,  was  a  fiight  of  four  or  five  steps, 
to  a  door  whidi  opened  upon  an  entry  or  haU- 
way,  in  which  were  tiiree  or  four  bozeiL  placed 
there  for  tbe  accommodation  of  the  plaintlfC  by 
the  tenants  of  the  defendants  who  occupied  the 
various  stories  of  the  building  for  the  reception 
of  their  mail  matter.  Ammg  the  rest  was  a 
box  for  that  purpose  for  the  mail  matter  of 
Mdish,  BjSeld  ft  Co.  who  were  tenants  at  will 
of  the  third  and  fourth  floors  of  the  building 
of  the  defendants,  and  for  whom  the  plaintiff 
had  a  letter,  which  he  was  seeliiog  to  deliver 
by  placing  it  in  their  box.  The  hallway  into 
wbidi  the  plaintiff  sought  to  enter  had  a  flight 
of  stairs  which  led  to  the  next  story.  The  de- 
fendants owned  the  building,  and  there  was 
nothing  which  tended  to  show  that  this  hallway 
was  leased,  or  that  they  did  not  have  the  entire 
management  of  it  A  watchman  also  employed 
by  them  had  the  general  charge  of  tbe  buildmg 
during  tbe  night  taking  control  of  it  from  6 
in  the  evening  until  6  in  the  morning.  How 
long  these  letter  boxes  had  been  in  tiie  entry,  or 
how  often  tbe  plaintiff  had  visited  them  in  the 
dischai^e  of  his  duty  as  a  letter  carrier,  does 
not  fully  appear  by  tbe  report  but  their  ex* 
istence  in  so  public  a  place,  which  was,  so  far 
as  appears,  entirely  in  the  control  of  the  de- 
fendants, could  not  have  been  without  th^ 
knowledge,  and,  whatever  the  rights  of  the  ten- 
ants or  their  servants  may  have  been  in  the 
entry,  afforded  some  evidence  that  the  boxes 
were  there  by  the  defendants'  authority  and  pei^ 
mission,  and  that  tbe  letter  carrier,  in  visiting 
them  in  the  performance  of  his  doty,  came  there 
bv  tbe  implied  invitation  of  the  defendants  for 
the  convenience  of  their  tenants,  or,  at  least 
that  he  was  authorized  to  believe  that  he  came 
there  by  such  an  invitation.  While  the  build- 
ing was  intended  for  workshops,  and  while  there 
were  no  offioes  in  it  it  was  still  one  where,  to 
some  extent  at  least,  the  tenants  received  let- 
ters, and  there  was  a  preparation  and  adapta- 
tion of  the  entry  or  hallway  for  the  plaintiff's 
use  which  might  well  lead  him  to  believe  that 
he  could  safwy  enter  In  the  performance  of  his 
duty." 

[6]  It  Is  next  cmteoded  under  this  same 
BubdlvlBlon  that,  If  the  plaintiff  on  eoterlns 
the  building  entered  In  pursuance  of  an  ex- 
press Invitation,  he  became  a  mere  Ucensee 
when  he  attempted  to  leave  by  the  private 
stairway  at  the  rear  of  the  bnilding.  The 
testimony  shows  that  It  was  costomary  tat 
the  tenants  and  other  persons  having  busi- 
ness in  this  bnilding  to  use  this  rear  stair- 
way for  the  purpose  of  flaecendlng  oa  Hals 
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•trcet.  It  was  reasonably  adapted  to  that 
iraipoee,  and  under  the  facts  and  drcnm- 
Htances  in  thla  case  It  could  not  be  said  that 
the  plaintiff,  being  an  invitee  when  be  enter- 
ed b7  the  front  stairway,  had  gone  beyond 
the  Inrltatlon  extended  to  him  and  became  a 
mere  licensee  on  leaTtng  the  building  by  the 
rear  stairway.  There  is  no  contention  that 
be  remained  in  this  building  or  on  the  rear 
platform  beyond  a  reasonable  time,  nor  is 
there  any  merit  In  the  contention  that,  If 
plaintiff  entered  the  building  as  an  Invitee, 
he  became  a  mere  licensee  when  he  leaned 
against  the  railing  of  such  platform  while 
waiting  for  hla  companion,  as  the  evldenoe 
disclosed  that  plaintiff  and  his  compaoion 
left  the  building  at  practically  the  same 
time,  and  plaintiff  placed  his  hand  on  the 
railing  and  turned  to  look  for  tals  companion, 
and  as  he  did  so  the  rail  gave  way  and  he 
fell  and  was  injured.  Tber©  Is  no  evidence 
that  he  was  sitting  or  lounging  upon  this 
railing.  The  railli^  was  placed  there  for 
the  purpose  of  preventing  people  failing  from 
the  platform,  and  under  the  evidence  the 
Jury  was  Justiaed  in  finding  that  it  was  used 
for  the  purpose  for  which  it  was  constructed. 

[6]  It  is  next  urged  under  this  same  aa- 
s^ment  that  instruction  No.  6  Is  prejudicial, 
in  that  there  could  be  no  recovery  unless 
plaintiff  proved  that  defendant  had  knowl- 
edge of  such  defect,  or  that  the  defect  was 
of  such  a  nature  that  defendant  could  have 
known  of  the  same  by  the  exercise  of  ordi- 
nary care.  This  presents  but  <Hie  question 
tor  oor  determination,  and  that  is  whether 
or  not  there  was  sufficient  evidence  to  justify 
the  submission  of  the  question  to  fba  jury. 
We  have  examined  the  testimonr  very  care- 
fully on  this  subject,  and  are  of  the  oplnlw 
that  there  was  sufildent  evidence  on  this 
question  to  warrant  the  trial  court  in  sub- 
mitting the  same  to  the  Jury,  and,  the  jury 
having  found  this  issue  against  defendant, 
the  same  will  not  be  disturbed. 

0*8  cause  tfioald  therefore  be  affirmed* 

PHB  OUBIAM.  Ad(vted  in  wholsu 


HcKBNZnD  et  aL  T.  BTATa    (No.  A-1M6.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  17,  1915.) 

(S^ttabuM  &v  the  Court.) 

1.  HOHTOXDX     ^250  —  EVIDEWCB  —  Sum- 

onnoT. 

In  a  prosecution  for  murder,  Om  evidence 
examined  and  held  to  sustain  a  joint  verdict  of 
guilty  with  imprisonment  for  life  at  bard  labor 
as  the  punishment. 

CE^  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  H  615-fil7;  Dec  Dig.  «s>2lH>.] 

2.  GanaNAL   Law  ^822— InmnuonoNa— 

CONSTaUCTION  AS  A  WhOIE. 

The  instructions  must  be  oonaideied  as  a 
whole,  and  when  so  contddered,  if  they  foirly 


and  correctly  state  the  law  applicable  to  the 
case,  they  wiU  be  auffideot. 
,  lEd.  Note.— For  other  case&  see  Criminal 
hvir.  Cent  Dig.  SS  199071^1,  19d4,  1985^ 
315Sf;  Dec  Dig.  *=9822.i 

3.  Cbiuznal   Law  «=>877— VximxcT-nJoxifT 
Defendants— Skpabatk  CoNvicnoitr. 

On  a  trial  of  two  persons  upon  a  charge 
of  murder,  the  cojirt  properly  iaatructed  the 
jury  that,  though  one  of  the  defendants  should 
pe  found  guil^,  the  other  might  be  acquiUsd, 
and  the  forms  of  verdict  In  that  respect  were 
properly  submitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fiS  2006.  2097;  Dec  Dig.  «=» 
877.] 

Appeal  from  Superior  Court,  Tulsa  County. 
Guy  McKenzle  and  Joe  BaXex  were  convict- 
ed of  murder,  and  they  appeal.  Aifirmed. 

J.  R.  Charlton,  of  BartiesviUe,  for  plain- 
tiffs In  error.  Pat  Afalloy,  Co.  Atty.,  of  Tul- 
sa, for  the  State. 

DOZLB.  P.  J.  Charles  T.  Renter,  a  promi- 
nent citizen  and  lawyer  of  Tulsa,  was  assas- 
sinated in  his  home  In  that  city,  about  1 
o'ckwk  a.  m.,  on  tbe  5th  day  of  May,  1912. 
The  plaintiffs  in  error,  Guy  McKenzle  and 
Joe  Baker,  tt^ther  with  Orover  (alias 
"Bud")  Delew,  and  Laura  Beuter,  his  wid- 
ow, were,  by  Information  filed  In  the  superior 
court  of  Tulsa  county.  Jointly  chsCiged  with 
his  murder.  The  defendant  Laura  Beuter 
demanded  and  was  granted  a  severance.  The 
defendant  Grover  (alias  "Bud")  Belew  was 
granted  immunity  and  testified  for  the  state. 
The  state  elected  to  try  McKenzle  and  Baker 
first  Their  trial  began  on  the  6tb  day  of 
October,  191S.  The  case  was  submitted  to 
the  Jury  on  November  1,  1912,  and  on  that 
day  th^  rendered  th^  verdict,  finding  Guy 
McKenzle  and  Joe  Baker  guil^  of  murder 
as  charged  and  assessing  their  punishment  at 
Imprisonment  in  the  penlt^tlary  at  hard 
labor  for  life.  A  moUcm  for  new  trial  was 
duly  filed,  overruled,  and  Judgment  was  rea- 
dered  in  pursuance  of  the  verdict  From  the 
Judgment  the  plaintiffs  in  error  appeaL 

[1]  The  testimony  establishes  or  tends  to 
establish  tbe  following  facts:  The  plaintiffs 
In  error,  Guy  McKenzle  and  Joe  Baker,  for 
several  months  prior  to  the  homicide  had 
been  upon  very  friendly  terms.  Bud  Belew 
bad  been  in  the  employ  of  Guy  McKenzle 
daring  that  time.  McKenzle  was  the  owner 
of  an  automobile,  and  Belew  drove  thU  car. 
Hla  services  were  rendered  without  any  stip- 
ulated salary.  He  would  go  to  McKenzle 
and  get  whatever  money  he  needed.  Guy  Mc- 
Kenzle and  Laura  Reuter,  wife  of  the  deceas- 
ed, were  frequently  in  each  other's  company. 
About  a  month  before  the  homicide,  Chas.  T. 
Reuter  went  to  the  McKenzle  home,  caUed 
him  out,  and  among  other  things  said  to  him: 

"Guy,  I  want  you  to  keep  away  from  my 
house.  The  people  are  talking  about  you.  And 
if  you  don't  keep  away  from  my  house  I  will 
kill  you  with  a  bigger  gun  than,  that  yoa  Mtol% 
from  me." 
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That  McKcmde  owtiiniea  to  yULt  tbe  Ren- 
ter home  wbeaever  Mr.  Beater  was  absent, 
and  Mrs.  Renter  wonid  rlslt  the  McKenzle 
home.  That  the  Reuters  had  serious  famUy 
quarrels,  InvolTlng,  among  other  things,  the 
charge  that  Gay  McKenzle  was  criminally 
intimate  with  Mrs.  Renter. 

Two  or  three  witnesses  testified  that  Gay 
McKenzle  tried  to  employ  them  to  get  Mr. 
Renter  ont  of  the  way.  Gay  McKenzle  and 
Laura  Renter  conspired  to  murder  her  hns- 
hand;  and  they  hired  Joe  Baker  to  conunlt 
the  murder.  He  was  promised  $200  to  be 
paid  by  Mrs.  Renter,  and  what  money  he 
would  get  from  the  person  of  the  deceased, 
but  was  to  return  to  her  Mr.  Renter's  dia- 
mond ring  and  shirt  stud,  and,  in  the  event 
of  his  arrest,  she  was  to  provide  counsel  for 
hia  defense.  Shortly  before  the  homicide, 
Joe  Baker  1^  the  McKenzle  home  and  went 
to  the  Renter  home.  He  was  met  at  the  base- 
ment door  of  the  Beater  home  by  Mrs.  Ren- 
ter, and  was  taken  from  the  basement  up  to 
the  living  room  and  from  tbe  living  room 
npstaira  to  the  bedrooms,  and  was  shown, 
by  her,  Mr.  Beater's  bedroom.  Two  paper 
hangers  were  working  In  the  house  that  day. 
After  Baker  left,  Mrs.  Reuter  stated  to  the 
paper  bangers  that  he  was  going  to  build  a 
home  and  was  looking  over  the  plans  of  the 
house. 

The  day  prior  to  the  homicide,  Guy  Mc- 
Kenzle and  Mrs.  Beater  were  seen  standing 
n«ir  tbe  garage  at  McKenzie's  home.  Joe 
Baker  and  Bud  Belew  were  seen  in  the  Mc- 
Kenzle car  on  the  streets  of  Tulsa,  before 
midnight  on  the  night  of  the  bomldde.  That 
night  Joe  BakOT  left  tlie  McKenzle  home 
in  McKenzie's  antomobile,  which  was  driven 
by  Bud  Belew.  He  had  McKenzie's  pistol 
and  a  flash  light  They  drove  by  the  Reuter 
home,  and  shortly  after  Baker  left  the  car, 
carrying  the  pistol  and  flash  light,  and  en- 
tered the  Renter  home  through  the  basement 
door,  and  went  up  the  steps  Into  the  living 
room,  and  then  up  the  stairs  to  tbe  second 
story.  Mrs.  Reuter  occupied  a  room  on  the 
west  side,  and  Mr.  Reuter  a  room  on  the  oth- 
er side  of  the  hallway.  He  turned  the  hey 
In  the  door  leading  to  Mrs.  Renter's  room, 
locking  it  from  the  outside,  and,  entering  Mr. 
Reuter's  room,  murdered  him  by  shooting 
him  twice  through  the  head,  and  took  the 
money  that  was  in  his  clothes  and  a  diamond 
ring  and  shirt  stud.  Mrs.  Reuter  screamed 
when  the  shots  were  fired,  and  her  screams 
and  the  shots  aroused  the  neighborhood. 
Baker  left  the  Reuter  house  by  the  way  he 
had  entered  and  was  seen  by  several  persons. 
He  was  wearing  an  overcoat  and  a  mask 
and  was  carrying  the  pistol  and  the  flash 
light.  Near  the  Renter  home,  as  he  was 
leaving,  he  met  a  youug  man  named  Ralph 
Johnson,  and,  pointing  the  pistol  at  him 
commanded  him  to  lay  down.  He  returned 
to  where  the  automobile  was  waiting,  and 
Belew  drove  the  car  north  several  miles. 
They  stopped  near  a  canyon,  and  Baker  took 


tlie  overcoat,  overalls,  and  hat  that  he  had 
put  on  before  entering  the  Beater  hom^  placed 
them  on  the  ground,  and  poored  a  jog  of  cool 
oil  that  he  had  in  tbe  car  over  the  cloches 
and  set  it  on  firfe  Tli^  drove  on  through 
Turley,  and  tbei  tamed  Into  another  road 
leading  to  Talsa.  They  stored  the  car 
again,  and  Baker  took  tbe  diamonds  aod 
hid  them  bedde  the  road.  He  also  threw 
away  the  pistol  and  tlie  flash  light  Tb^ 
then  drove  through  Tolas,  coming  in  from 
tbe  east,  crossed  tbe  Arkansas  Blver  bridge, 
and  went  on  to  Sapnlpa,  arriving  there  as 
daylight  was  breaking.  They  put  tbe  car  in- 
to a  garage  and  ordered  tliat  it  be  wadied. 
Then  went  to  a  rooming  bouse  and  wait  to 
bed.  They  arose  about  midday,  and  soon 
after  left  in  the  car  for  Tulsa.  Whoi  they 
arrived  at  Tulsa,  Baker  got  ont,  and  Belew 
drove  the  car  to  McK«i^s.  Oay  McKenzle^ 
on  the  day  before  tbe  homicide,  went  to  the 
town  of  Skiatook  for  tbe  porpose  of  estalH 
llsbtng  an  alibL  That  evening  Belew  w&xt 
to  the  depot  to  meet  tbe  train  from  SUatM^ 
expecting  Guy  McKenzle  to  return  on  that 
train.  McKenzle  did  not  retam.  Belew  re- 
turned to  tbe  McKenzle  bone.  Baker  was 
there  and  said  that  he  liad  sem  the  officers 
with  bloodhounds  down  town,  and  suggested 
that  it  was  best  to  take  the  car  out  of 
town.  Belew  got  In  the  car  and  started  for 
Skiatook.  Near  Sperry  the  car  broke  down. 
The  next  morning  he  flxed  the  car  and  start- 
ed back  to  Tulsa,  reaching  the  McKenzle 
home.  He  found  Joe  Baker  there,  who  told 
him  that  Guy  McKenzle  had  been  arrested 
charged  with  the  murder  of  Chas.  T.  Renter. 
Gny  McK^ieie's  sister,  Stella,  asked  Belew  If 
he  knew  anything  about  the  killing,  and 
he  told  her  all  about  it 

The  case  thus  made  by  tbe  state  was  met 
almost  exclusively  by  the  general  denial 
of  the  plaintiffs  In  error,  who  were  sworn  as 
witnesses  in  their  own  b^aU. 

McKenzle  admitted  that  Mr.  Renter,  atxnit 
a  month  before  his  death,  told  lilm  to  stay 
away  from  his  place,  saying: 

"If  you  dcm't  stay  awsy,  I  am  going  to  dioot 
yon  vdth  a  bigger  gun  than  you  stole  from  me." 

He  admitted  that  titter  that  Bud  Belew 
drove  him  and  Mrs.  Reuter  and  his  sister 
Stella  McKfflizle  to  Bnriien-Arrow  in  his 
automobile ;  and  that  he  met  Mrs.  Reuter  an- 
other time  at  a  neighbor's.  He  denied  hav- 
ing had  any  Improper  relations  with  Mrs. 
Reuter. 

Baker  admitted  that  he  served  a  term  for 
burglary,  committed  in  CoffeyvUle,  In  the 
reformatory  at  Hutchison,  Kan.,  and  was 
paroled  and  came  to  Tulsa,  and  was  there 
convicted  several  times  of  violating  the  pro- 
hibitory law;  that  In  the  afternoon  of  May 
4tb  he  took  his  wife  to  the  hospital  in  the 
McKenzle  car,  driven  by  Bud  Belew;  that 
he  returned  to  the  hospital  that  night  and 
left  there  about  11  p.  m. ;  that  he  then  bum- 
med around  town  until  about  2  o'clodE  Sun- 
day morning,  and  met  Bad  Belew,  driving 
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HcKenzle's  car;  and  Belew  said,  Tjet'B  drfV« 
to  Sapulpa;"  and  he  said,  "I  don't  care  If 
we  do:"'  and  they  drove  to  Sapulpa. 

[2]  There  are  nine  assignments  of  error. 
The  first  five  are  based  upon  certain  Inatroc- 
Uons  Inc-lnded  in  the  char^  ^ven  by  the 
court.  The  objections  made  to  these  Instruc- 
tions are  hypercritical.  It  has  often  been 
said,  and  we  repeat  here,  that  to  require  ab- 
scdute  tedmlcal  accuracy  in  instructions 
would,  generally  speaking,  dtfeat  the  ends  of 
Justice,  and  bring  the  administration  of  the 
criminal  law  into  disrepute  and  Just  con- 
tempt Jt  is  sufficient  wh^  the  charge  of  the 
court,  considered  aa  a  whole,  snbetantlallj 
presoitB  the  law  of  the  case  fairly  to  the 
Jury. 

Another  assignment  is  that: 

"The  court  committed  material  error  in  not 
instructing  the  jury  as  to  the  law  of  circum- 
stantial evidence." 

Only  a  general  exception  was  taken  to  the 
instructions  given,  and  no  request  for  an  in- 
st ruction  on  circumstantial  evidence  was 
made.  The  response  of  coonsel,  as  shown 
by  the  record  to  the  Inquiry  of  the  court  upon 
the  subject,  was  to  the  effect  that  they  did 
not  hare  any  Instructlous  to  offw,  suggest,  or 
request.  The  record  of  the  proceedings  is  as 
f<dlowB: 

^^Mr.  Thompson :  The  defendants  and  each  of 
them  except  to  the  action  of  the  court  in  riving 
instmctions  nnmbered  3,  4,  8,  10,  11,  12,  13, 
14,  15,  16,  18,  19,  20,  22;  and  the  defendAots 
further  object  and  except  to  the  action  of  the 
court  in  not  allowing  and  giving  the  connsei 
for  the  defendants  an  opportunity  to  be  present 
and'argae  the  law  of  toe  instructions  here  giv- 
en. 

"Tbe  Conrt :  I  will  rive  yon  a  chance  now. 
Let  the  record  show  that  I  presented  the  in- 
structions both  to  Mr.  Thompson  and  Mr. 
Charlton  for  the  defense  and  requested  of  them 
to  look  at  the  instructions;  that  if  they  had 
any  instructions  to  offer  the  same,  or  it  they 
had  any  modifications  which  they  desired  as  to 
the  instructions  which  the  court  had  prepared, 
and  which  the  court  handed  to  them  for  their 
inspection  before  delivery  to  the  Jury,  to  sng- 
test  the  same." 

While  it  la  true,  aa  cotmsel  assert  that 
nearly  all  of  the  evidence  which  the  state  in- 
troduced in  this  case  was  circumstantial 
yet  there  was  direct  and  positive  evidence 
of  the  guilt  of  the  plalntlfirs  In  error  In 
addition  to  the  testimony  of  the  accom- 
plice Belew.  If  counsel  desired  to  have  the 
Jury  instructed  as  to  the  law  of  circumstan- 
tial evidence,  they  should  bave  prepared  an 
instruction  and  should  have  requested  the 
court  to  give  It  They  did  not  db  so,  and  are 
In  no  position  to  complain. 

[3]  The  next  ass^nment  is  that  the  court 
erred  in  submitting  to  the  jnry  certain  forms 
of  verdict  with  instructions  what  to  do  if 
they  found  Mie  of  the  defendants  guilty' and 
the  other  not  guil^.  The  contention  made 
Is  destitute  of  merit  Oar  Frooednre  Crimi- 
nal provides: 

"On  an  indictment  or  information  against 
aeveraL  if  the  jory  cannot  agree  upon  a  verdict 
as  to  ail,  they  may  render  a  verdict  as  to  those 
in  regard  to  whom  they  do  agree,  on  which  a 
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Judgment  must  be  entered  accordingly,  and  the 
case  as  to  the  rest  may  be  tried  by  another 
jury."    Section  B024,  Rev.  Laws. 

The  defendants  in  this  case  were  prosecut- 
ed npon  a  charge  of  mtirder,  conjointly  com- 
mitted, in  that  all  the  def«tdanta  conspired 
and  confederated  to  commit  the  murder,  and 
all  were  concerned  in  Ita  commission,  and  the 
d^endants,  not  present  when  the  murder  was 
committed,  did  in  that  way  aid  and  abet  in 
its  commission.  Our  Penal  Cdde  defines,  as 
principals,  all  persons  concerned  In  the  com- 
mission of  crime,  "WheQi«r  they  directly 
commit  the  act  constituting  the  offmse,  or 
aid  and  abet  In  its  commission,  though  not 
pcesoit"  (Rev.  Laws,  fi  2104) ;  and  the  court 
properly  Instructed  the  Jury  that  though  one 
of  the  defendants  should  be  found  guilty,  the 
other  might  be  acquitted,  and  the  forms  of 
verdict  in  that  respect  were  properly  submit^ 
ted.  Excepting  certain  offenses  which  cannot 
be  committed  by  a  single  person,  defendants 
charged  Jointly  and  tried  together  are  each 
entitled  to  have  the  jury  pass  upon  the  ques- 
tion of  his  Individual  guilt  or  Innocence,  and 
no  one  can  be  convicted  without  proof  of  In- 
dividual guilt 

The  next  assignment  is  that  the  court 
erred  in  rec^vlng  the  verdict  In  this  case 
from  the  bailiff  and  not  from  the  foranan  Qt 
the  jury.  This  omtMitlott  Is  not  sustained 
the  record  and  has  no  merit 

Finally  It  Is  c(mtraded  that  the  verdict  la 
contrary  to  the  evidence  and  should  have 
been  set  aside  by  the  trial  court  ^e  pcAnt 
attempted  to  be  made  by  the  defendants'  coun- 
sel, that,  excluaive  of  the  testlm«iy  of  Bod 
Belew,  there  la  no  teatlmmy  in  the  case  that 
tends  to  connect  the  defendants  with  the 
murder,  is  clearly  untenable.  It  is  true  tiiat 
the  case  against  the  defendants  depends,  In  a 
large  meaaure,  upon  the  testimony  of  an  ac- 
complice. But  his  testimoDy  is  stronidy  and 
fully  owroborated  up<m  all  material  points. 
We  deem  it  nmieeeesary  to  detail  further  the 
facts  disclosed  by  the  record.  We  foitear  to 
unveil  the  folly  and  frailty  of  the  wife, 
whose  conduct,  the  evidence  shows,  robbed 
her  husband  of  bis  life  and  her  unfortunate 
children  at  the  protecting  care  of  a  father. 
It  is  BUffldent  to  say  that  a  fuller  statement 
would  show  a  nmcb  ^rongw  case  against  the 
defendants. 

We  have  given  this  case  a  patient  and  care- 
ful examinatiwi,  and  our  oondusifm  Is  that 
the  only  debatable  question  in  the  case  for 
the  Jury  to  consider  was  whether  the  punish- 
ment to  be  assessed  afaould  be  death  or  Im- 
prisonment for  Hte.  The  trial  of  the  case  oc- 
cupied some  26  days,  and  the  case-made  con- 
tains more  than  2,600  pages.  Instead  of  a 
caae-made,  containhig  a  transcript  ot  the  evU 
deuce,  and  the  record  proper,  a  complete 
transcript  of  all  preliminary  proceedings, 
covering  SMoe  600  pages.  Is  included  therein 
at  the  cost  of  the  county,  in  the  face  ct  the 
fact  that  no  exceptl<m  was  reserved  in  these 
preliminary  mattera,  and  ho  auestion  nised 
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tbereon  In  tbe  motion  for  a  new  trial.  Sncb 
practice  Is  not  only  an  Imposition  on  this 
court,  but  creates  an  unnecessary  and  unwar- 
ranted expense  upon  tbe  county  In  which  the 
trial  was  had,  Tbe  Judges  of  trial  courts 
should  prevent  snch  practice,  and  should  not 
allow  such  unnecessary  expense. 

Our  conclusion  is  that  this  case  has  been 
well  and  fairly  tried,  and  considering  the  na- 
ture of  the  case,  and  the  length  of  the  trial, 
the  record  Is  unusually  free  from  error. 

There  being  no  prejudicial  errors  shown  by 
the  record,  the  Judgment  appealed  from  will 
be  affirmed. 

rURAlAN  and  ABMSTBONO,  JJ^  ooncnr. 


WAINWEIGHT  t.  STATE.   (No.  A-2234.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jnnc 

14,  1915.) 

(SpllahuM  bu  the  Oovrt,) 

1.  Cbiminal  Law  <^1004,  1075  —  Appeal  — 
Regdution  or  Sight— Patment  of  Coars. 

An  appeal  may  be  taken  by  the  defendant, 
as  a  matter  of  right,  from  any  Judgment  in  a 
criminal  action  against  him,  but  the  manner  of 
taking  and  perfecting  such  appeal  is  a  proper 
matter  for  legislative  control:  and,  under  the 
statute  rcQuinng  tbe  plaintiff  in  error  to  pay 
to  the  clerk  $15  advance  fees,  and  when  said 
sum  shall  have  been  exhausted  by  proper  chais- 
es to  make  further  deposit  of  a  sufficient  snm 
to  cover  all  additional  costs  that  may  accrae. 
or  in  lieu  of  such  payment  an  affidavit  showing 
that  the  plaintiff  in  error  is  wholly  without 
means  and  by  reason  of  his  poverty  Is  unable  to 
pay  tbe  costs  of  tbe  appeal,  such  right  of  ap- 
peal does  not  contemplate  an  appeal  at  the  ex- 
pense of  the  county  and  state,  except  in  the  case 
of  a  pauper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  |  2717;  Dec.  Dig.  «s>1004, 
1075.] 

2,  Cbiminal  Law  «S=»1077— Appeal— CoaiB— 

OOHVETANCB  OP  PbOPEBTT. 

A  defendant,  convicted  of  embesdemoit 
of  public  funds,  who  subsequent  to  his  convic- 
tion and  after  perfecting  his  appeal  voluntarily 
conveys  certain  real  property  to  his  intended 
btmdsmen,  is  not  entitled  to  a  transcript  of  tbe 
testimony  taken  upon  the  trial  at  the  expense 
of  tbe  county,  and  is  not  entitled  to  prosecute 
an  appeal  in  forma  pauperis,  at  the  expense  of 
the  state. 

[Ed.  Note.— For  other  cases,  see  (Mminal 
Law,  Cent.  Dig.  ff  2718^  2719;  Dee.  Dig;  «=> 
1077.] 

a  CsnaNAL  Law  ^1077— Apful— Costs— 
Padpek's  Oath- Estoppel. 

The  plaintiff  la  error,  on  filing  his  appeal, 
paid  to  the  clerk  $15  advance  fees.  After  per- 
fecting hia  appeal  he  filed  and  tendered  to  this 
court  for  its  approval  a  supersedeas  bond.  In 
the  qualifications  of  two  of  the  sureties  they 
scheduled  certain  real  property.  The  exceptiona 
61ed  by  the  state  to  the  sufficiency  of  said  bond 
showed  that  said  real  property  had  been  convey- 
ed by  the  plaintiff  in  error  and  his  wife  subse- 
quent to  his  conviction.  One  of  said  deeds  re- 
cites a  consideration  of  $4,400  and  acknowledges 
the  receipt  thereof.  This  court  refused  to  ap- 
prove tbe  bond.  l%ereupon  the  plaintiff  in  er- 
ror filed  his  affidavit  in  forma  pauperis,  for  the 
purpose  of  avoiding  the  further  payment  <rf 


costs,  ffeld,  that  the  plaintiff  In  error,  even 
though  he  is  wholly  without  means^  wUl  be  es- 
topped by  the  record  from  contendmg  that  the 
property  conveyed  by  him  to  his  bondsmen  and 
scheduled  by  them  as  valuable  was  and  Is  of  no 
value;  and,  having  volnntartiy  placed  himaelf 
in  that  situation,  he  is  estopped  frun  claiming 
the  benefit  of  tbe  statute. 

[Ed.  Note.— For  other  ease^  see  Criminal 
Law,  Cent  Dig.  H  2718,  2719 ;  Dee.  Dig.  «» 
1077.] 

4.  Cbiuinal  Law  «=>1075— Apfkai<— Dxbhub- 
AL— Faelube  to  Pat  Costs. 

The  plaintiff  in  error  having  failed  and  re- 
fused to  pay  the  costs  that  have  accrued  on  Us 
appeal,  the  appeal  will  be  dismissed. 
■  lEd.  Note.— For  other  cases,  see  Criminal 
Law,  CJent.  Dig.  }  2717;  Dec  Dig.  *=9l075J 

Appeal  from  Superior  Court,  Hnskogee 
County;  Farrar  L  McCain,  Judg& 

W.  H.  Walnwright  was  convicted  of  em- 
bezzlement, and  he  appeals.  Appeal  dis- 
missed. 

See,  also,  11  Okl.  Cr.  — >  141  Pac.  1120. 

S.  M.  Buttiereord  and  Muiphey,  NoffslDcar 
&  Broome,  all  of  Mnakosee^  lor  plalntUf  In 
error.  Gbas.  West,  Atty.  Gen.,  C.  J.  Daven- 
port, Aast  Attr.  Gen.,  and  W.  B.  X348ney,  Go. 
Atty.,  of  Moskogee  (&  B.  BUkeney,  ot  Mva- 
kogee^  ftf  ooansd),  for  the  Sti^ 

DOTI^  P.  J.  Tbe  i^ntifl  in  error,  W. 
H.  Walnwrtgbt.  and  D.  H.  lUddleton  vers 
Jointly  Indicted  for  ttie  crime  of  embessle- 
ment  of  public  money.  It  la  alleged,  in  snb- 
stance,  in  said  indictment  that  W.  H.  Wain- 
wri^t  ms  the  duly  elected,  gnallfled,  and 
acting  county  treasure;  of  Moskogee  county, 
and,  while  then  and  there  so  acting,  in  said 
office  as  soch  county  treasnrar,  and  so  diarg- 
ed  and  intmsted  with  the  control,  dlsburae- 
ment,  receipt,  safe-keeping,  and  transfer  of 
said  public  mone^,  and  being  in  possession  of 
the  same  by  Tirtne  of  his  office  did  embesste 
the  sum  <tf  $7,600  of  the  pnblte  money,  and 
that  the  said  D.  Middleton  did  procure, 
aid,  abet,  advise^  assist,  conceal,  and  com- 
mand the  said  W.  H.  Wainwrl^t  to  do  and 
to  commit  the  said  embesslemait,  and  did 
otherwise  felmiotuiy  partidpate  with  th» 
said  W.  H.  Wainwii^  in  said  enriwplement 
A  seveiaooe  was  demanded  and  granted,  and 
the  plalntUE  in  error,  Walnwrlgbt,  upm  bis 
separate  trial,  was  eonvlcted  and  bis  poniaih- 
ment  assessed  at  Inq^rlsonment  in  the  pooi- 
tentiaiy  at  hard  labor  for  a  term  oC  14 
years,  and  that  he  pay  a  fine  <tf  $16,000: 
After  unsuccessful  motions  fit>r  new  trisl  and 
la  arrest  of  'Judgmoit,  Judgment  was  render- 
ed on  the  14th  day  of  Ifandi,  1014,  and  be 
was  duly  sentenced  in  aootnrdance  witb  tbe 
verdict  From  this  Judgment  and  senttfice 
he  appealed  by  filing  in  this  court,  <m  April 
14, 1014,  a  petition  in  error  with  a  transn^ 
of  the  record,  also  an  implication  for  bail, 
praying  that  this  court  permit  the  plaintiff 
in  error  to  give  ball,  conditioned  for  his  ap- 
pearance only,  which  aivUcatlon  wss  d«iied. 
See  Wainwrlgbt  t.  State,  U  Okl.  Cr.  — ,  141 
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Pac  1120.  It  waa  fortber  ordered  that  idaln- 
tiff  In  error  be  given  nntU  September  21st  to 
furnish  good  and  sufficient  ball  bond  In  the 
sum  of  120,000,  to  be  filed  with  the  clerk  of 
tbis  court  Notice  to  be  given  the  county 
attorney  of  Muskogee  county  and  the  At- 
torney General  of  the  filing  of  the  same. 
Said  county  attorney  and  the  Attorney  Gen- 
eral to  have  five  days  from  the  filing  of  said 
bond  to  file  and  present  ezcepttona  to  the 
suffldency  of  the  same,  and  that  the  plain- 
tiff In  error  be  held  In  the  county  jail  of 
Muskogee  county  uutU  the  further  order  of 
this  court.  The  defendant  having  filed  his 
bond,  exceptions  to  the  sufficiency  of  the 
bond  tendered  for  the  approval  of  the  court 
were  filed,  and  the  hearing  was  had  on  Octo- 
ber 27th.  After  examining  said  bond  and 
considering  the  exceptions  thereto  and  hear- 
ing the  arguments  thereon,  It  was  held  that 
said  bond  tendered  Is  InsuflSdent,  and  It  was 
ordered  by  the  court  that  the  sheriff  of 
Muskogee  county  forthwith  transfer  the 
plaintiff  In  error  from  the  county  jail  of 
Muskogee  county  to  the  penitentiary  at  Mc- 
Alester,  there  to  remain  until  the  deCermlna- 
tloQ  of  the  appeal  of  the  said  W.  H.  Waln- 
wrlght,  or  until  the  further  order  of  the 
court  When  the  petition  In  error  was  filed 
In  this  court  the  plaintiff  in  error  made  a 
d^;K>alt  of  $16  to  pay  clerk's  costs.  That 
amoont  having  been  exhausted  by  proper 
charges  in  said  cause,  on  October  27,  1914, 
the  plaintiff  in  error  filed  the  following  affi- 
davit: 

"Now  comes  W.  H.  Wainwrlcht,  and  upon  his 
oath  states  that  be  is  the  defendant  in  the  above- 
entitled  cause ;  that  since  the  institution  of  this 
prosecution  asainst  him,  be  has  expended  and 
exhausted  all  his  money,  and  has  not  any,  or 
is  not  able  to  procure  the  sum  to  make  deposit 
for  costs  in  this  cause;  that  he  was  unable  to 
procure  money  to  vaj  for  the  case-made  in  this 
case,  and  filed  his  affidavit  as  provided  by  stat- 
ute, and  had  the  same  paid  for  by  the  state. 
Wherefore  he  asks  that  the  further  court  costs 
in  this  case  may  be  taken  care  of  as  provided 
for  by  law." 

Thereafter,  on  November  4,  1914,  the  state 
filed  a  motion  entitled: 

"Motion  for  an  order  requiring  plaintiff  In  er- 
ror to  pay  costs  of  appeal,  or  failing  therein  that 
the  appeal  be  dismissed." 

And  it  was  therein  alleged: 

"That  on  the  hearing  in  this  court  on  October 
27,  1914,  upon  an  application  for  the  approval 
of  a  supersedeas  bond,  Umiend  herein,  it  ap- 
peared that  pIaintit^  in  error  Is  not  now  and 
never  has  been  since  these  proceedings  were 
commenced  a  pauper  or  person  entitled  to  ap- 
peal in  said  case  at  the  expense  of  the  state  or 
of  the  county,  and  the  state  refers  to  the  ex- 
hibits filed  at  the  hearing  of  said  matta  to  sup- 
port such  facts." 

Tbe  appeal  bond  filed  and  tendered  to  this 
oonrt  for  Its  approval  was  signed  by  W.  H. 
Walnwrisht  as  principal  and  by  Lillian  M. 
Holloway.  W.  F.  Parks,  3.  S.  Rnhl,  and  a  L. 
Hurd  as  snretteB. 

In  tbe  qualification  of  Lillian  M.  HoUoway 
she  schedules  certain  pn^rty,  and  swears 
that  she  la  worth  over  and  above  her  liablli- 


tlS 

ties  and  legal  exemptions  tbe  mm  of  $10,- 
000,  made  up  of  property  sitoated  la  Musko- 
gee county  as  follows: 

"South  one-half  (3.  N.  B.  %  see;  twenty- 
eight  (28)  twp.  thirteen  (13)  N.  and  range  eight- 
een east.  N.  W.  I4j  ^-  B-  S.  E.  ^  and  N. 
B.  K.  W.  ji,^.  K.  8^.  28.  twp.  13  N. 
and  range  IS  E.  Also  lots  one,  two,  three,  four, 
five,  SLZ,  seven  and  eight  in  block  41  and  lots 
three,  four,  five  and  six  in  blk.  38,  town  of 
Wainwright" 

W.  I*.  Parks  swears  be  Is  worth  the  sum  of 
110.000  above  exemptions^  rto,  as  fbllows: 

"Four  (4)  haroess  horses,  worth  $6,000.00  and 
notes  and  cash,  $3,500.(X):  and  the  following 
lands;  W.  M,  of  S.  E.  %,  and  S.  E.  hi  of  S.  W. 
34  of  sec.  28,  twp.  12  N.  and  range  15  east,  and 
N.  %  of  S.  %  of  26—1^15  containing  280 
acres,  more  or  less,  and  worth  ¥7,000.00.*' 

An  examination  of  the  exhibits  shows  that 
on  July  31,  1914,  W.  H.  Wainwright  convey- 
ed, for  $1  and  other  good  and  valuable  con- 
siderations, to  Lillian  M.  HoUoway  the  12 
lots  In  the  town  of  Wainwright  scheduled  in 
the  bond.  A  further  examination  of  tbe  ex- 
hibits discloses  that  on  the  10th  day  of  Octo- 
ber, 1914,  Nina  Wainwright  and  W.  H.  Wain- 
wright conveyed,  for  tbe  sum  of  $4,400,  to 
W.  F.  Parks  the  N.  %  of  tbe  S.  %  of  section 
26,  township  12  north,  range  15  eaat,  con- 
taining 160  acres  more  or  less,  which  said 
land  is  scheduled  in  the  twnd  by  W.  F. 
Parks,  and  which,  with  another  120-acre 
tract  is  worth  $7,000  according  to  the  sched- 
ule. From  this  It  appears  that  the  plaintiff 
in  error,  by  tendering  the  bond  with  sure- 
ties who  scheduled  property  recenUy  convey- 
ed to  them  by  Nina  Wainwright  and  W.  H. 
Wainwright,  took  tbe  position  that  tbe  tiUe 
of  the  said  sureties  to  said  property  waa  of 
some  value,  at  least  so  far  as  tbe  land  sched- 
uled by  W.  F.  Parks  Is  concerned,  the  deed 
Itself  recites  a  consideration  of  $4,400,  and 
acknowledges  the  receipt  thereof.  It  will  be 
noticed  that  these  conveyances  were  made  on 
July  31,  1914,  and  October  10,  1914,  and  that 
the  judgment  of  conviction  was  rendered  on 
March  14,  1914. 

Counsel  for  plaintiff  In  error,  on  Decem- 
ber 1,  1914,  filed  a  r^ly  to  said  motion,  in 
part  as  follows: 

"In  regard  to  the  deed  shown  by  the  exhibits, 
concemint;  the  conveyance  of  Nina  Wainwright 
and  W.  U.  Wainwright  on  the  Slst  day  of  July, 
1914,  and  Lillian  HoUoway,  our  investigation 
shows  that  Nina  Wainwright  is  the  wife  of  W. 
H.  Wainwright,  and  the  records  show  it  to  be 
the  property  of  Nina  Wainwright;  that  at  the 
time  of  that  conveyance  said  property  could  not 
have  been  sold  for  enough  to  pay  tbe  taxes. 
They  were  lots  in  a  small  town,  and  had  practi- 
cally no  value.  In  regard  to  the  deed  of  Nina 
Wamwright  and  W.  H.  Wainwright  to  W.  F. 
Parks,  there  was  never  any  titie  to  that  tract  of 
land  in  W.  H.  Wainwright,  as  is  showtf  by  the 
abstract  as  is  submitted  here  by  tbe  state.  This 
statement  concerning  this  tract  is  made  for  the 
purpose  of  showing  the  court  that  Wainwright 
bad  no  real  value  in  this  property,  and  the  state 
demonstrated  that  fact  to  the  satisfaction  of  tbis 
court  in  their  opposition  to  the  bond.  If  any 
person  had  a  contrary  view  in  preparing  bond 
and  in  the  transfer  of  this  property,  the  Sudings 
of  this  court  upon  the  same  tliat  it  was  not  good 
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would  be  notblnr  more  than  coiroborstion  of 
Wainwrifht'a  affidavit  that  he  had  do  property. 

"In  regard  to  the  legal  proposition  of  estoppel, 
we  do  not  believe  cases  relied  upon  by  the  state 
In  this  matter  are  applicable  to  this  cause.  If 
there  la  any  power  in  this  court  to  dismiss  this 
cause  at  this  time,  it  would  have  to  be  based  oa 
the  grounds  of  fraud  practiced  in  procuring  the 
appeal,  in  which  power  waa  lodged  in  the  court 
aa  inherent  power  in  protecting  itself  In  the  ap- 
peal. However,  if  there  was  any  fraud  practic- 
ed, it  was  not  in  the  procuring  of  the  appeal  or 
representation  for  the  purpose  of  getting  a  tran- 
script to  prosecute  as  a  poor  person,  but  was  in 
the  application  for  bond,  and  in  which  the  court 
was  not  imposed  upon  because  the  same  was  re- 
fused." 

[1  ]  Section  7,  c.  97,  Session  Laws  1913,  pro- 
vides: 

"No  cause  shall  be  docketed  nor  process  Issued 
thereon  (except  where  a  proper  affidavit  as  is 
now  provid^l  by  law,  or  criminal  causea  in 
[whlca?1  the  state  of  Oklahoma  is  appellant) 
until  the  plaintiff  in  error  or  appellant  shall  pay 
to  the  clerk  fifteen  dollars  advance  fees;  and 
when  said  sum  shall  have  been  exhausted  by 
pxoper  chaives  In  said  cause,  the  clerk  shall  re- 

?uire  the  plaintiff  in  error  or  appeUant  to  make 
urtber  deposit  of  a  spfficient  sum  to  cover  all 
additional  costs  that  may  accrue  in  said  cause." 

In  Claraday  v.  State,  9  OkL  Cr.  552,  132 
Pac.  691,  it  was  beld  that: 

"A  poor  person,  one  who  is  without  means 
with  which  to  pay  costs,  and  who  is  unable  to 
procure  the  means  from  firiends  or  relatives,  by 
filing  a  proper  affidavit  and  making  a  satisfac- 
tory showing,  is  permitted  to  appeal  without  the 
payment  of  costs.  The  right  to  appeal  is  subject 
to  reasonable  statutory  regulations.  Such  right 
does  not  contemplate  an  appeal  for  delay  or  at 
the  expense  of  th«  people,  except  in  the  case  of 
paupers." 

[2]  In  cons  truing  a  similar  statute,  the  Su- 
preme Court  ot  Iowa  held  In  the  caae  of  State 
T.  Shaffer,  1B7  Iowa,  93,  lU  N.  W.  540,  that 
a  defendant  possessed  of  ample  means,  but 
who,  Just  prior  to  the  trial,  voluntaiily  con- 
veyed liis  property  to  bis  wife  and  children, 
Is  not  entitled  to  a  transcript  at  the  expense 
of  tbe  county..  I>add,  C.  J.,  delivering  the 
opinion  ot  the  court  said: 

"Such  is  the  benevolence  of  the  law  that  a 
pauper  even  cannot,  for  want  of  funds,  be  de- 
prived of  the  same  review  of  the  proceedings 
against  him  in  the  court  of  last  resort  as  is  ac- 
corded his  more  fortunate  oeigbbOT ;  and  this 
to  the  end  that  justice  shall  ever  be  administer- 
ed 'equally  to  the  rich  and  the  poor.'  But  thin 
does  not  mean  that  one  who  voluntarily  makes 
of  himself  a  pauper,  and  thereby  purposely  de- 
prives himself  of  the  means  necessary  to  meet 
the  expenses  of  his  defense,  can  avail  himself  of 
this  gratuity.  Doing  so  subsequent  to  formal 
accusation  is  indicative  of  bad  faith,  and,  when 
unexplained.  Is  evidence  of  the  fraudulent  pur- 
pose ot  avoiding  his  own  proper  expenses  by 
■addling  them  on  the  county.  Ordinarily  good 
faith  on  tbe  part  of  such  an  applicant  is  to  be 
presumed  and  the  statute  proceeds  on  this  theo- 
ry ;  hut  it  does  not  f<^low  that  tb.e  beneficence 

Etovided  for  the  protuition  of  the  indigent  can 
a  made  to  serve  as  a  reward  for  trickery  and 


fraud  in  becoming  snch.  If  possessed  of  means 
ample  to  meet  the  expenses  of  conducting  his 
defense  subsequent  to  the  formal  accusation  in 
court,  tills  condition  is  presumed  to  continue  un- 
til the  contrary  appears,  and  is  not  met  by 
proof  of  a  purely  voluntary  transfer  thereof,  un- 
der circumstances  indicating  bad  faith  with  the 
state.  The  law  abhors  fraud,  and  will  not  be- 
stow its  bounty  even  for  the  protection  of  one 
accused  of  crime,  unless  the  applicant  comes  in- 
to court  with  clean  hands.  He  may  be  without 
present  means,  but,  if  so,  the  record  is  such  ai 
to  warrant  the  conclusion  that  be  voluntarily  put 
himself  in  that  situation  for  the  very  purpose 
of  casting  the  burden  of  his  defense  on  the  coun- 
ty, and,  this  being  so,  tbe  court  rightly  adjudged 
that  such  conduct  estopped  him  from  claiming 
the  benefit  of  the  statute,  and  that  he  ought  not 
to  be  assisted  at  the  expense  of  the  public." 

[3]  The  material  question  bere  presented 
la  whether  it  is  now  i>ermisslble  for  the  plaiu- 
tiff  in  error  to  contend  that  the  land  conveyed 
by  bim  to  the  sureties  on  his  bond  and  sched- 
uled by  them  of  value  was  and  is  of  no  val- 
ue. Such  contention  is  entirely  inconslsteat 
with  the  position  assumed  in  the  prescntatitm 
of  the  bond  to  this  court  for  its  approval. 

In  Cx  parte  Hawkins,  10  Okl.  Or.  396,  136 
Pac.  991,  it  is  held  that  "counsel  are  not  per- 
mitted to  take  inconsistent  positions  in  this 
court."  The  application  of  tbe  rule  was  ap- 
plied to  the  following  facts:  Hawkins  had  been 
paroled  by  the  Lieutenant  Governor  as  acting 
Governor.  Attached  to  the  order  of  petition 
for  habeas  corpus  was  the  original  parole 
and  the  revocation  by  tbe  Governor.  In  the 
order  of  revocation  there  was  a  statement  to 
the  effect  that  the  Governor  was  in  the  state 
at  the  very  time  the  parole  was  granted  b; 
the  Lieutenant  Governor.  It  was  sought  by 
the  petitioner  to  show  that  the  Governor  was 
not  in  the  state  at  said  time,  but  this  court 
said: 

"As  stated,  these  exhibits,  the  purported  pa- 
role and  the  revocation,  were  presented  to  tbe 
court  by  the  iwtitioner  himself.  He  was  there- 
tore  in  no  position  to  say  tliat  the  facta  therein 
stated  were  not  true." 

As  applied  to  the  facts  shown  by  the  tender 
of  tbe  bond,  and  its  exhibits,  we  think  that 
the  plaintiff  in  error,  even  though  be  baa  no 
funds  now  available,  will  be  estopped  by  the 
record  from  contending  that  tbe  real  estate 
conveyed  by  bim  to  bis  bondsmen  was,  and 
is,  no  value ;  and,  baring  vc^untarily  placed 
himself  in  that  situation,  be  Is  estt^iped  from 
claiming  the  benefit  of  the  statuta 

[4]  Tbe  plaintiff  in  error  having  failed  and 
refused  to  pay  tbe  costs  that  have  accrued 
on  bis  appeal,  it  follows  that  the  motion  to 
dismiss  the  appeal  la  well  taken  and  should  be 
sustained. 

The  appeal  berein  Is  therefore  dismissed. 
FURMAN  and  ABMSTBONO,  JJ^  concur. 
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DEW  T.  BTATB.    (No.  A-2286.) 

(Criminal  Court  of  Appeali  <tf  OUahona. 

July  3.  191S.) 

(SyOahva  by  <A«  Court,) 
X  Cmminal  Law  «=9l01— TBAHsraE  of  Iif- 

DICTMBKI^-OBBTincJkTB. 

The  statate  provides  that  In  the  transfer 
o(  indictments  for  misdemeanor  from  district 
courts  to  interior  courts  bavins  jurisdiction  of 
the  offense  charged  the  clerk  of  the  district 
court  shall  deliver  the  indictment,  together  with 
all  the  papers  relating  to  each  ca«e,  to  the  prop- 
er court  or  justice,  as  directed  in  the  order  of 
transfer,  and  shall  accompany  each  case  with  a 
certified  eop7  of  all  the  proceedings  taken  there- 
in in  the  district  court,  and  also  with  a  Ull  of 
the  costs  that  have  accrued  tberdn  in  the  dis- 
trict court  Section  5S52,  Rev.  Laws  1910. 
JJeld  that,  as  the  statute  prescribe*  no  particu- 
lar form  of  certiBcate  to  sucb  transfer,  a  sub- 
stantia] compliance  with  its  provisions  is  all 
that  ia  required  in  such  proceedings. 

[Ed.  Nots^Fra  other  cases,  see  Criminal 
Law.  Cent  Dig.  »  199-205;  Dee.  Dig.  «s» 
101.] 

2.  Cbiuirai.  Law  *=>1088— Rbcobd— What 
CoNSTnTTTBS— Indictment  and  Indobse- 

UEHTS. 

The  original  Indictment  and  Its  fndorse- 
meots  constitute  a  necessary  part  of  the  record, 
and  whatever  is  properly  shown  b;  them  is 
considered  as  shown  by  the  record. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  »  2676,  2746-2751,  27f>7, 
2768,  2782-2802,  2890;   I>ec  Dig.  «s»1088.] 

8.  Criminal  Law  «=9l032,  1044— Appeal— 
Resebtation  of  Gbounds  of  Review— Au- 

THENTICITT  OF  InDICTMEHT— OBJECTION. 
The  authenticity  of  an  indictment  should 
be  raised  by  motion  to  quash  and  set  aside,  or 
by  plea  in  abatement,  In  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2627,  2628,  2642,  2672, 
2674,  2675 ;   Dec.  Dig.  «»1032,  1044.] 

4.  Cbiminal  Law  4=»1094r-AfPBAZ<— Pbss- 

EMTATioN  Below. 

Only  those  questions  can  be  considered  on 
appeal,  unless  jurisdictional,  which  were  raised 
in  the  trial  court  on  exceptions  taken,  and,  un- 
less incorporated  in  the  motion  for  a  new  trial, 
will  not  be  considered  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  2(]T6-2tiS4 ;  Dec.  Dig.  <S^ 
1004.] 

B,  Unlawtol  Possession  of  Liquobs— Suf- 
FiciSNCT  OF  Evidence. 

In  a  prosecution  for  unlawful  posfession 
of  intoxicatiu  liquors,  the  evidence  considered, 
and  held  sufficient'  to  sustain  the  verdict  and 
that  no  reversible  error  was  committed  on  the 
trial 

Appeal  from  County  Court,  Tulsa  County ; 
Omn  Ltnn,  Judge- 
Ben  Dew  was  convicted  of  a  violation  of 
the  proliibltory  law,  and  be  appeals.  Af- 
firmed. 

Prentice  &  Elliott,  of  Talsa,  for  plaintiff  In 
error.  S.  P.  Freellng.  Atty.  Gen.,  and  B.  Mc- 
MlUan,  Asat  Atty.  Gen.,  Cbr  the  State. 

DOYLE,  P.  J.  Ben  Dew,  plaintiff  in  error, 
was  prosecuted  by  Indictment  returned  by 
tbe  grand  jury  Into  the  district  court  of  Tul- 
sa county  and  transferred  to  the  county 


court  of  said  county*  wherein  It  ma  diarged 
that  on  the  2d  day  of  December,  3913,  Ben 
Dew  did  mOawfolly  have  In  his  poeaeasion 
108  quarts  of  wblsl^,  112  quarts  of  gUi,  and 
UfO  idnts  of  beer,  with  the  Intmt  then  and 
there  to  sell,  barter,  give  away,  and  other- 
wise  furnish  the  Mkne  In  Tlolatlon  of  the  pro- 
hibitory Uguor  law.  Upon  bis  trial  the  Jury 
found  him  gull^,  and  fixed  the  punishment 
at  a  fine  of  $000  and  confinement  In  the  coun- 
ty Jail  for  a  period  of  four  months.  From 
the  judgment  rendered  on  the  verdict  he 
appealed  by  filing  In  this  court  on  June  2, 
1914,  a  petition  in  error  with  case-made. 

The  evidence  for  the  state  was  substan- 
tially as  follows: 

Edward  Yoder,  chief  of  police  of  the  city 
of  Tulsa,  testified  that,  accompanied  by  Hen- 
ry Sanders,  he  went  to  tbe  Boston  Drug 
Store  about  the  2d  of  December,' and  there 
found  118  quarts  of  whisky,  SO  or  60  quarts 
of  gin,  and  150  bottles  of  beer;  that  he 
knew  the  reputation  of  the  Boston  Drug 
Store  at  that  time  as  to  being  a  place  where 
Intoxicating  liquors  were  sold,  and  that 
reputation  was  that  intoxicating  liquors  were 
sold  there;  did  not  see  tbe  defendant  there 
that  night,  but  saw  him  there  later  back  of 
a  desk  In  tbe  front  part  ot  the  storeroom, 

Henry  Sanders  testified  as  to  finding  the 
liquors,  and  that  In  the  rear  of  the  building 
there  was  a  bar  and  fixtures,  including  an 
Ice  cooler,  ice  <£heat,  and  beer  and  whisky 
bottles ;  that  be  knew  the  general  reputation 
of  the  Boston  Drug  Store  at  that  time  as  to 
belag  a  place  where  Intozlcattng  liquors  were 
sold ;  that  It  had  the  repntatlm  of  being  that 
kind  of  place;  that  he  had  seen  the  defend- 
ant there  at  different  tlmea  both  in  to}nt  oS 
and  behind  the  counter;  saw  him  there  Just 
before  and  after  the  raid. 

J<din  O.  Mitchell  testified  that  he  was  the 
owner  of  the  building  occupied  by  the  Boston 
Drug  Store,  and  bad  a  transaction  with  Beu 
Dew,  the  defendant,  with  reference  to  the 
building  in  August  or  September  last ;  that 
Ben  Dew  asked  him  if  he  would  rent  It  to 
him  for  a  drug  store ;  that  they  finally  agreed 
veriwilly,  and  the  defendant  took  possession 
of  tbe  building  about  October  1st,  and  paid 
one  month's  rent;  that  after  that  bis  book- 
keeper collected  the  rent ;  that  a  part  of  the 
fi.\tures  In  the  drug  store  belonged  to  wit- 
ness; that  there  is  a  man  named  Alsop  in 
there  now.  but  witness  never  had  any  agree- 
ment with  Alsop  about  the  rent. 

J.  C.  Hall  testified  that  he  attended  to  the 
collection  of  rents  for  John  O.  Mitchell ;  that 
Ben  Dew  paid  for  the  rent  for  October,  and  a 
man  named  Alsop  paid  the  rent  since  that 
time;  that  he  did  not  know  what  arrange- 
ments the  defendant  had  with  Alsop;  that 
be  carried  the  rental  account  on  bis  books 
In  tbe  name  of  the  Boston  Drug  Company, 
and  Ben  Dew  never  notified  him  that  there 
had  been  any  change  made  In  the  firm. 


4=>For  other  cases  m«  s»m«  topic  and  KKY-NUHBBR  In  aU  Koy-Numbsrod  Dlcwu  and  IndezM 
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This  was  bU  the  eTldeoce  In  tbe  case.  Tbe 
defendant  did  not  testify. 

On  arraignment  the  defendant  filed  the 
f crowing  plea: 

"Cornea  the  defendant,  Ben  Dew,  and  pleads 
to  tbe  jurifidiction  of  tiiis  court,  and  for  said 
plea  states  that  this  court  has  no  jurisdiction 
to  hear  and  determine  this  alleged  cause  for  tbe 
following  reasons : 

"First.  That  the  purported  transcript  accom- 
panying tbe  indictment  in  this  case  does  not 
show  that  the  orders  embraced  in  said  tran- 
script were  ever  lodged  with,  or  filed,  in  the 
minutes  of  the  district  coart  of  Tulsa  conuty, 
OkL 

"Sccoad.  That  the  order  embraced  in  said 
transcript  purported  to  bare  been  made  by  L. 
M.  Poe,  judee,  does  not  show  of  what  be  was 
judge,  and  does  not  show  that  tbe  said  order 
was  ever  filed  or  lodged  in  the  minutes  of  the 
clerk's  office  of  any  court. 

"Third.  For  tbe  reason  that  the  order  which 
purported  to  have  been  made  by  L.  M.  Poe, 
judge,  does  not  show  the  name  of  this  defend- 
ant,  or  any  crime  be  is  charged  with  commit- 
ting, or  from  what  court  the  numbered  cases  at- 
tempted to  be  transferred  to  the  county  court 
are  sent. 

"Fourth.  It  does  not  appear  in  said  purport- 
ed order  signed  by  L.  M.  Poe,  judge,  whether 
or  not  this  case  was  one  of  tiie  cases  that  waa 
attempted  to  be  transferred  to  this  court. 

"Fifth.  That  it  does  not  appear  from  the 
purported  certificate  made  by  the  clerk  of  tbe 
district  court  of  what  record  the  transcript  to 
which  it  is  attached  is  a  copy,  or  whether  aaid 
record  is  in  the  dietrict  court,  superior  court, 
or  elsewhere,  and  it  is  not  shown  by  the  clerk's 
certificate  that  it  is  a  transcript  of  all  the 
proceedings  had  in  said  case  in  said  district 
court 

"Wherefore  this  defendant  claims  that  this 
court  has  no  jurisdiction  to  proceed  to  trial 
upon  this  indictment,  and  asks  that  tbe  same 
be  dismissed,  and  the  proceedings  quashed." 

Tb/t  overruling  of  this  so-called  idea  to  ttie 

jnrlsdtction  of  the  eonrt  Is  assigned  as  error. 

The  transcript  shows  that  the  grand  Jury 

was  convened  upon  the  order  of  the  Judge  of 

said  district  court  at  the  November,  1910, 

term  of  the  court,  and  the  proceedings  of 

impaneling  the  grand  jury,  and  that— 

"the  following  among  other  proceedings  were 
had,  to  wit:  Whereupon  the  grand  jury  re- 
turns into  open  court,  and  all  are  present,  and 
the  foreman  of  tbe  grand  jury,  in  the  presence 
of  the  grand  jury,  presents  tbe  following  true 
bills,  18  in  number,  which  are  duly  filed  by 
the  clerk  in  open  court  in  the  presence  of  th6 
grand  jury  and  numbered  885  to  1002,  inclu- 
sive: 

"  'Order. 

"  *It  appearing  to  the  court  that  a  number 
of  true  bills  have  been  returned  in  onmber  and 
numbered  964  to  1002,  inclusive,  as  tbe  indict- 
ment numbers  thereon;  and  it  further  appear- 
ing to  tbe  court  that  said  above-numbered  in- 
dictments have  been  found  and  returned  on  mis- 
demeanors as  charged  therein : 

"  'It  is  therefore  ordered  that  said  indict- 
ments numbered  973  to  903,  inclusive,  be  trans- 
ferred to  the  county  court  of  Tulsa  county, 
Okl.,  together  with  a  certified  copy  of  all  the 
proeeedlDgs  herein.   It  is  so  ordered. 

•"I*M.  Poe,  Judge.'- 

Attached  to  tbe  Indictment  Is  the  follow- 
ing certificate: 


RBPOBTEB  OOQU. 

"State  of  Oklahoma.  PlalntlK  r.  Ben  Dew, 
Defendant   Crtaninal  Now  988. 
"10 

12-17-13   filing  indictment   entering  in- 


dictment .45   .55 

12-19-13  entering  order  transferring   .30 

12-19-13  making  transcript   l.:;5 

ia-19-18  D.  I.  T.  2.00 

Total   4.10 


"I,  W.  W,  Stuckey,  derk  of  the  district  court 
in  and  for  Tulsa  county,  Okl.,  do  hereby  certi- 
fy that  the  above  and  foregoing  is  a  full,  true, 
and  correct  transcript  of  record,  together  with 
the  original  indictment  and  bill  of  costs  in  the 
above-numbered  criminal  case. 

"In  witness  whereof,  I  have  hereunto  sub- 
scribed  and  caused  the  seal  of  said  court  to  be 
affixed  this  19tb  day  of  December,  1913. 
"W.  W.  Stuckey, 

"Clerk  of  the  District  Court 
"J.  H.  Loswdl,  Deputy." 

[1]  Under  tbe  provisions  of  ooi  Criminal 
Code  it  is  not  tbe  duty  of  the  clerk  to  make 
an  entry  upon  the  minutes  or  Journal  of  tbe 
court  of  the  return  of  an  indictment  It  Is 
the  clerk's  duty  to  note  on  the  Indtctment 
that  it  was  presented  In  open  court  by  tbe 
foreman  of  the  grand  jury,  in  their  presence, 
to  the  court,  and  to  file  it,  and,  when  so  filed, 
the  original  Indictment,  with  all  its  Indorse- 
ments, becomes  a  part  of  tbe  record  of  tbe 
case,  and  whatever  is  properly  shown  by 
the  caption  and  tbe  indorsement  Is  considered 
as  abovm  by  the  record.  Jolly  v.  State,  6 
Okl.  Cr.  301,  115  Pac.  124.  The  statute  pro- 
vides that  In  the  transfer  of  indictments  for 
misdemeanors  from  district  courts  to  in- 
ferior courts  having  Jurisdiction  of  the  of- 
fense charged  the  clerk  of  the  district  court 
shall  deliver  the  indictment,  together  with 
all  the  papers  relating  to  each  case,  to  tbe 
proper  court  or  Justice  as  directed  In  the  or- 
der of  transfer,  and  shall  accompany  each 
case  with  a  certified  copy  of  all  tbe  proceed- 
ings taken  therein  in  the  district  court,  and 
also  with  a  bill  of  tbe  costs  that  have  accrued 
therein  in  the  district  court.  Section  SS52, 
Rev.  Laws  1910.  The  record  discloses  that 
the  transfer  of  said  indtctment  from  tbe  dis- 
trict court  to  the  county  court  was  made  In 
substantial  compliance  wltb  the  requirements 
of  tbe  statute.  Taylor  v.  State,  5  OkL  Cr. 
183,  114  Pac  628. 

In  State  r.  Hunter.  8  OkL  Or.  605,  129 
Pac.  440,  it  is  said: 

"Courts  are  established  to  preserve  the  pur* 
administration  of  justice,  and  to  secure  snb- 
stantial,  and  not  mere  technical  rights.  Yet  it 
would  seem  that  there  is  a  tendoicy,  manifest 
in  a  few  of  the  courts  of  inferior  Jurisdiction 
in  this  state,  to  set  aside  and  hold  for  nau^t 
indictments  transferred  to  tbem  from  distnet 
courts  on  motions  and  pleas  that  do  not  set 
forth  any  statutory  ground  for  setting  aside  an 
Indictment  No  indictment  should  be  set  aside 
by  an  inferior  court  on  the  groimds  of  techni- 
cal errora,  informalities,  or  Irr^nlaritles  la  the 
proceedings  bad  in  the  district  court  retn ruing 
said  indictment  and  in  transferring  the  nme 
to  the  trial  court" 

Tbe  identical  question  bere  presented  vas 
determined  adversely  to  the  defoidant^  con- 
tention  in  the  case  of  Miles  et  aL  r.  SUte. 
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U  OU.  Or.  47T,  148  Pae.  UB,  whentn  It  was 

held: 

"That,  as  the  statute  prescribes  no  particular 

form  of  certificate  to  such  transfer,  a  substan- 
tial compHaDce  with  Its  provisions  is  all  that 
is  required  in  such  proceedings." 

[2,3]  Tbe  record  shows  tbat  the  Indict- 
ment was  returned  Into  the  district  court  of 
Tulsa  countfi  presented  in  open  court  by  the 
foreman  of  the  grand  Jury,  in  the  presence 
of  the  grand  Jury,  and  duly  filed  by  the  clerk. 
It  is  signed:  "Pat  Malloy,  County  Attorney." 
Indorsed;  "A  true  biU.  W.  H.  Hendren, 
Foreman  of  the  Grand  Jury."  It  follows 
tbat  the  plea  to  the  Jurisdiction  was  properly 
OTermled. 

The  next  assignment  Is: 

"The  court  erred  in  requiring  plaintiff  In 
error  to  go  to  trial  when  the  names  of  the  wit- 
nesses examined  before  the  grand  jury  did  not 
appear  on  some  part  of  the  indictment  as  pro- 
Tided  by  law,  and  in  permitting  witnesses  to 
testify  against  the  defendant  when  the  names 
of  such  witnesses  were  not  indorsed  on  the  In- 
dictment." 

Our  Procedure  Criminal  provides ; 

"When  an  Indictment  Is  found,  the  names  of 
the  witnesses  exsmined  before  the  grand  Jury 
most  be  indorsed  tbereou  before  the  same 

S resented  to  the  court;  but  s  failure  to  so  in- 
orse  the  said  names  shall  not  be  sufficient 
reason  for  setting  aside  the  indictment,  if  the 
connty  attorney  or  prosecuting  ofBcer  will, 
within  a  reasonable  time,  to  be  fixed  by  the 
court,  indorse  the  names  of  the  witnesses  for 
the  prosecution  on  tbe  indictment"  Section 
6733,  Ber.  Laws. 

It  further  provides  that  the  indictment 
must  be  set  aside  by  the  court  "when  the 
names  of  the  witnesses  examined  before  the 
grand  jury  are  not  made  to  appear  on  some 
part  of  the  Indictment."  Section  6780,  Bev. 
Laws. 

[4]  It  appears  from  the  record  tbat  no 
motion  to  quash  or  set  aside  the  Indictment 
was  filed  in  this  case,  that  no  objection  was 
made  to  the  witnesses  testifying,  and  no 
question  was  raised  on  this  point  In  the  mo- 
tion for  a  new  trial.  It  follows  that  the 
asaignraent  presents  no  question  for  review 
by  this  court 

Tbe  next  assignment  is  that  the  court  erred 
in  overruling  plaintiff  In  error's  demurrer 
to  the  evidence,  and  motion  to  direct  a  ver- 
dict of  not  gnllty.  His  counsel  contend  that : 

"Then  is  nothing  In  the  evidence  to  connect 
Ben  Dew  with  being  in  possession  of  the  build- 
ing known  as  the  Boston  Drug  Store  on  De- 
cember 2,  1913.  and  there  is  nothing  in  tbe 
evidence  that  Ben  Dew  ever  bad  anything  to 
do  with  the  drug  store  or  joint  known  as  the 
Boston  Drug  Store  for  more  than  one  month." 

It  ia  undisputed  that  the  defendant  leased 
this  property  from  the  owner  and  went  Into 
possession  In  tbe  month  of  S^tember.  Tbe 
question  as  to  whether  or  not  he  signed  or 
transferred  his  lease  was  a  question  of  fact 
for  tbe  Jury  to  determine.  Under  the  com- 
mon law  a  tenant  could  sublease  without  re- 
straint, but  under  oar  statute  this  cannot  be 
done.   It  reads  as  follows: 


*^o  tenant  for  a  term  not  exceeding  two 
years,  or  at  will,  or  by  sufferance,  sball  assign 
or  transfer  his  term  or  intezert;,  or  any  part 
thereof  to  another,  without  the  written  assmt 
of  tbe  landlord  or  person  holding  under  him." 
Section  8763,  Rev.  Laws. 

[S]  After  a  careful  examination  of  the  evi- 
dence In  tbe  case,  we  are  not  prepared  to 
say  that  tbe  Jury  were  not  warranted  in 
finding  the  verdict  returned  by  them.  While 
the  Jury  might  have  had  a  reasonable  doubt, 
they  might  also  regard  the  testimony  as 
sufficient  to  exclude  every  reasonable  doubt 
of  the  defendant's  guilt.  We  see  no  reason 
to  doubt  tbat  the  convlctl<m  of  the  defendant 
was  right  The  judgment  herein  is  there- 
fore affirmed. 

FURMAN  and  ABMSTRONO,  JJ..  concur. 


GHEADLB  v.  STATE.  (No.  A19S7.) 

(Orlminal  Court  of  Appeals  of  Oklahoma.  June 

29.  1915.) 

(BvUabiu  l9  the  CourtJ 

1.  GsiHniAZ.  Law  ^»67— HoKXCiiHB  4s»28— 

DBFEHSB— -AXOOHOUO  iNSAHirr. 

In  a  prosecution  for  murder,  alcohoUc  in- 
sanity, or  mental  incapacity  produced  by  volun- 
tary iiatOKication  existing  only  temporarily  at 
the  time  of  the  homicide,  is  no  jusmicatioo  or 
excuse  therefor.  To  constitute  Insanity,  caused 
by  intoxication,  a  defense  in  a  trial  for  murder, 
it  must  he  insanity  caused  by  chronic  alcohol- 
ism, and  not  a  mere  temporary  mental  condi- 
tion. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  SI  66,  6&,  70;  Dea  Dig.  «=» 
57;  Homicide,  Cent  Dig.  SI  44-16,  133;  Dec 
Dig.  «=»28.] 

2.  Crxuutai.  Law  €=>57— Defense— Alcohoi*- 
ic  iksaniit. 

Insanity,  though  superinduced  by  excessive 
and  long-continued  indulgence  in  alcoholic  liq- 
uors and  known  as  "delirium  tremens,"  or  "ma- 
nia a  potu"  renders  a  persoci  so  afflicted  irre- 
sponsible for  his  acts,  if  it  be  of  such  a  char- 
acter as  to  deprive  him  of  the  mental 'capacity 
to  distinguish  between  right  snd  wrong,  as  ap- 
plied to  the  particular  act,  whether  he  be  under 
the  influence  of  liquor  at  the  time  of  the  com- 
mission of  tbe  act  or  not ;  but,  to  do  so,  his  af- 
fliction must  be  settled  or  fixed  insanity,  not  a 
mere  fit  of  drunkenness.  A  person,  not  previ- 
ously laboring  under  such  a  disease  or  affliction, 
who  voluntarily  becomes  intoxicated  to  such  an 
extent  and  for  such  a  period  of  time  as  to  cause 
unconsciousness  of  his  acts.  Is  not  Irresponsible 
under  ^e  law  for  the  acta  done  by  him  while  in 
aadh  mental  condition. 

[Ed.  Nota.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  66,  68,  70;  Dec.  Dig. 

57.] 

3.  HonczDE  '«=3l80— BvxDinos  of  Ihtozioa- 

TION— AlAUCE— PXEMEDrrAXION. 

Intoxication,  either  voluntary  or  Involunta- 
ry, is  to  be  considered  by  tbe  jury  In  a  prosecu- 
tion for  murder  In  which  a  premeditated  design 
to  effect  deaUi  is  essential,  with  reference  to  ita 
effect  upon  the  ability  of  the  defendant  at  the 
time  to  form  and  entertain  such  a  design,  not 
because,  per  se,  it  either  excuses  or  mitigates 
the  crime,  but  because  in  connection  with  otbor 
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£Bct8,  an  absence  of  malice  or  premeditation 
may  appear. 

[Bd.  Note.— For  other  Homidde, 
Ooit.  Dig.  I  S81;  Dec.  Dig.  «=»180.] 

4.  Homicide  «=s>81,  180.  270  —  Kvidenck  of 
Intoxication— Deobee  of  Offense— Ques- 
tion FOB  JUBT. 

Under  our  Penal  Code  (section  2313,  Bev. 
Laws  1910),  homicide  is  murder  "when  perpe- 
trated without  authority  of  law,  and  with  a 
premeditated  design  to  effect  the  death  of  the 
person  killed,  or  of  any  other  human  bein^Tt" 
and  evidence  of  intoxication  is  admissible  to 
Bbow  an  absence  of  the  premeditated  design  to 
kill,  for  the  purpose  ox  determining  whether 
the  offense  was  murder  or  manslaughter,  and  a 
state  of  intoxication  which  will  reduce  homicide 
from  murder  to  manslaughter  in  the  first  degree 
must  be  of  such  character  and  extent  as  to  ren- 
der the  defendant  incapable  of  entertaining  or 
forming  a  design  to  effect  death.  And  the  ques- 
tion is  for  the  jury  to  determine. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S|  107.  SSI,  584;  Dec.  Dig.  «s)81, 
180,  270J 

5.  Houcim  ^>81— Ihtoxioation— Want  of 
Pbeueditated  Design  —  Deobee  of  Of- 
fense. 

A  person  who  commits  a  homicide  while  eo 
drank  as  to  be  incapable  of  forming  a  premedi- 
tated design  to  kill,  if  he  had  formed  no  piir- 

Sose  to  commit  the  crime  prior  to  the  time  he 
ecame  so  intoxicated,  is  not  guilty  of  murder, 
bat  ia  guilty  of  manslaughter  in  the  Srst  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  S  107 ;  Dec.  Dig.  ®=»81.1 

6.  HouiciDE  <S=»309— BviDENCB  OF  Intoxica- 
tion—Dbobee  OF  Offensb— iHSTBDCnoNa. 

In  a  prosecutirai  for  murder,  Uie  court 
should  sabmit  the  case  to  the  jury  for  considera- 
tion upon  erery  degree  of  homicide  which  the 
evidence  in  any  reasonable  view  of  it  suggests, 
and  if  the  eviclence  tends  to  prove  different  de- 
grees, tb»  law  of  each  degree  which  the  evi- 
dnce  tends  to  prove  should  be  submitted  to  the 
jury;  and,  where  there  was  evidence  of  the 
intoxication  of  the  defendant  to  the  extent  of 
being  deprived  of  the  mental  capacity  to  delib- 
erate or  premeditate  at  the  time  of  the  homi- 
cide, it  was  prejudidal  error  to  refuse  to  submit 
to  the  jury  an  instruction  in  reference  to  man- 
slaughter in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  gj  649,  650,  651^-655;  Dec.  Dig. 
«=>309.] 

Appeal  from  District  Court,  Johnston 
County;  Itobert  M.  Itainey,  Judge. 

Tom  Cheadle  was  convicted  of  murder,  and 
appeals.  Reversed. 

Cornelius  Hardy,  of  Tlsbomingo,  tor  plain- 
tiff In  error.  Ghas.  West,  Atty.  Gen.,  and 
C.  J.  Darenport^  Asst.  Atty.  GeiL,  tor  the 
State; 

DOTIjB,  p.  X  Tlie  plaindlE  In  error  was 
convicted  of  the  murder  of  Tandy  HarrelL 
The  Information  charged  the  homicide  to 
have  been  committed  by  shoe  ting  the  de- 
ceased with  a  piBtoI.  ThB  court  rendered 
judgment,  and  the  defendant  was  duly  sen- 
tenced  in  accordance  with  the  verdict  to  Im- 
prluoument  for  Ufe  at  hard  labor.  To  re- 
verse Qie  Judgment  the  defendant  appealed 
by  filing  in  this  court,  on  March  14,  1913,  a 
petition  in  error  with  case-made. 


The  evidence  shows  that  the  defmdant  and 
the  deceased,  Tandy  Harrell,  were  cousins 
and  were,  before  the  night  of  the  tragedy, 
good  friends.  It  appeara  that  the  defend- 
ant's  father  was  drunk  In  the  town  of  MU- 
burn,  and  his  wife  asked  Jim  Helms  to  take 
him  home;  Tandy  Harrell  went  with  them. 
On  the  way  they  stopped  at  HarrelFs  home 
and  got  a  bottle  of  whisky  and  a  quart  of 
alcohol.  The  old  folks  went  early  to  bed. 
Tandy  Harrell  and  Jim  Helms  were  play- 
ing pitch,  and  they  were  all  drinking  whisky. 
During  the  night  the  defendant  and  Harrell 
went  outside  and  the  defendant  flred  two  or 
three  shots  with  his  pistol;  they  came  back 
Into  the  house  and  flnlshed  drinking  another 
bottle;  Helms  threw  the  empty  bottle  into  the 
fireplace  and  the  defendant  pulled  his  idstol 
and  shot  the  bottle. 

The  only  p^son  present  when  Tandy  Har- 
rell was  shot  that  was  called  as  a  witness 
for  the  state  was  Jim  Helms.  He  testified; 
That  when  they  were  eating  In  the  kitchen 
the  defendant  picked  up  a  table  knife  and 
a  cup  and  threw  them  at  bis  sister  Lorena. 
That  he  also  picked  up  some  of  the  dishes 
and  threw  them  against  the  wall.  Later 
he  heard  the  defendant  ask  Harrell  if  he 
could  shoot  through  the  door,  and  Harrell 
said,  "Yes,"  and  he  flred  a  shot.  That  a  lit- 
tle later  Uie  defendant  fell  across  the  foot 
of  the  bed.  That  he  jumped  up,  and  Harrell 
grabbed  him  by  the  wrists  and  they  were 
scuffling  and  fell  over  on  the  floor,  with  Har- 
rell on  top,  and  when  they  let  him  up  he 
stood  there  cursing.   Harrell  said: 

"Tom,  I  don't  want  you  to  be  mad  at  me,  and 
I  hope  yon  will  not  be;  I  taken  hold  of  yon 
to  keep  yon  from  doing  tin  way  you  were  do- 
ing." 

The  defMidant  said,  "That  is  the  second 
time  you  have  done  me  that  way,  and  you 
wont  do  It  again,  God  damn  yon,"  and  flred 
his  gan.  Harrtil  opened  the  door,  and  the 
defendant  shot  again  aa  he  was  going  oat  ctf 
the  door. 

A.  Allen  testtfled  tbut  he  saw  Tandy  Har^ 
rell  after  be  was  shot,  and  the  defendant  was 
there  and  said,  "Tandy,  do  you  think  I  had 
anything  to  do  with  it,"  and  Tandy  said. 
"Yes,  yon  shot  me,  hat  whisky  was  the  cause 
of  it,"  and  the  defiant  said,  "I  never  shot 
yoa,  Tandy." 

Dr.  Guy  Clark  testified  tliat  he  was  a 
practicing  physician  at  Mllburn,  and  the  de- 
fendant called  him  in  the  early  morning  and 
said  "that  Tandy  Harrell  had  shot  himself 
at  their  home,  and  that  he  had  laid  out  In 
an  outhouse";  that  when  he  readied  the 
Cheadle  place — 

"he  there  found  the  deceased  anconscioua  witit 
a  gunshot  wound  on  the  index  fincer  of  his  right 
hand  and  a  wound  in  the  arm.  Another  wound 
was  between  the  fourth  and  the  fifth  rib,  about 
an  ind)  and  a  half  of  the  sternum  and  ranged 
down  and  came  out  near  the  qilne." 

For  the  defoise  Lorena  Cheadle  testtfled 
that  she  was  a  ^ter  of  the  defendant  and 
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was  10  yean  <dd;  ttiat  alter  sapper  tbat 
Dlsbt  Viey  were  all  playlitf  cards;  that  Jim 
Helms  and  Gonsfn  Tandy  tried  to  get  ber 
brother  to  drink,  and  be  said,  "No,  Cousin 
Tandy,  I  have  quit;"  that  about  12  o'clock 
her  brother  commenced  drinking.  The  men 
drank  vhteky  a  while  and  then  alcohol ;  they 
kept  playing  and  drinking  until  about  2 
o'clock  in  the  morning ;  that  when  Qie  ataoot- 
ing  occurred  she  and  her  father  and  her  broth- 
er. Cousin  Tandy,  and  Jim  Helms  were  tu 
the  room,  and  bier  father  was  asleep;  that 
she  did  not  see  the  shot  fired,  and  did  not 
know  who  fired  it;  that  the  lamp  went  out; 
that  Jim  Helms  took  her  brother's  pistol 
from  him  about  a  half  an  hour  before  the 
shooting  occurred,  and  she  did  not  see  him 
glre  it  ba<ft;  that  after  the  sbootlng  Jim 
Helms  grabbed  her,  and  they  went  to  Jim 
Helms'  house. 

Mrs.  M.  V.  Cheadle  testified  tbat  she  was 
the  mother  of  the  def^dunt;  "tbat  before 
she  went  to  bed,  Tandy  Harrell  and  Jim 
Helms  had  both  been  trying  to  get  him  to 
drink,  and  he  would  say,  "No,  thank  you, 
Cousin  Tandy;  I  have  sworn  off,"  and  Jim 
Helms  would  say,  "He  thinks  be  is  too  stuck 
up :"  that  she  noticed  the  defendant  take 
one  drink. 

As  a  witness  In  his  own  behalf  the  defend- 
ant testified  In  part  as  follows: 

"Q.  What  time  did  you  connnence  drinkinz? 
A.  some  time  between  10  and  11  o'clock.  Q. 
What  were  you  drinking  at  that  time?  A.  We 
were  drinking  whisky  and  alcohol.  Q,  What 
size  bottle  of  whisky  were  you  dHnking  from? 
A.  It  was  a  quart  bottle.  Q.  Kow  did  you 
drink  from  that  time  on  every  time  the  otb(>i'8 
drank?  A.  Tes;  from  the  nrst  drink  I  did. 
Q.  About  how  many  drinks  did  you  take,  if  you 
know?  A,  I  don't  know.  Q,  lou  don't  know? 
A.  No;  I  don't  know.  Q.  Who  waa  the  first 
person  to  induceyou  to  take  a  drink  there  that 
night?  A.  Jim  Helms  was  the  first  to  ask  me  to 
drink.  Q.  Did  yon  drink  with  him?  A.  No;  I 
thanked  him  and  told  him  that  I  did  not  want 
to  drink;  that  I  waa  trying  to  quit  Q.  Then 
what  occurred?  A.  They  went  on,  and  the  time 
come  around  for  me,  and  they  wanted  me  to 
take  a  drink  again,  and  I  thanked  them  and 
refused,  and  Tandy  said,  "Let  him  alone,  Jim; 
he  thinks  he  is  too  good  to  drink.  Q.  Then 
what?  A.  I  refused  that  time.  Q.  Then  did 
you  get  to  drinking?  A.  Yes;  I  finally  did. 
They  kept  on  insisting  on  me  to  drink,  and  to 
keep  them  from  thinKing  I  was  too  good  to 
drink,  I  drank  with  them.  Q.  Did  you  drink 
from  any  other  bottle  other  than  the  quart  bot- 
tle of  whisky  and  alcohol?  A.  Yes,  I  drank  out 
of  a  balf-pint  bottle.  Q.  Where  did  you  get 
that?  A.  Jim  Pielma  had  it.  Q.  Did  Jira 
Helms  drink  from  it  the  same  time  you  did? 
A.  I  think  he  did  the  first  time.  Q.  Well,  did 
you  get  drunk  that  night?  A.  I  did.  Q.  Well, 
do  you  know  what  occurred  there  after  you  got 
dtunk?  A.  No,  sir ;  I  do  not.  Not  from  11 
o'clock  nntil  the  next  morning,  I  don't  remem- 
ber. Q.  Why  do  you  not  remember  what  occur- 
red? A.  X  was  drunk.  Q.  Do  you  remember 
ol  having  any  trouble  with  Tandy  Harrell  in 
the  kitchen?  A.  No,  sir.  Q.  Do  you  remember 
of  having  any  trouble  with  Tandy  Harrell  in 
the  east  room?  Q.  No;  1  don't  remember  of 
having  any  trouble  with  anybody,  Q.  Did  yon 
know  anythinK  about  the  shooting  that  occurred 
there  tbat  night?  A.  I  don't  remember  anything 
abvnt  any  shooting  at  alL   Q.  Do  you  remem- 


ber whether  or  not  yon  had  a  gun  there  that 
night?   A.  No,  sir.   Q.  Up  to  the  time  you  lost 

{our  reason?  A.  No,  sir.  Q.  Do  yon  remem- 
er  anything  about  snooting  any  bottles  in  tlw 
fireplace?  A.  No,  sir.  Q.  What  was  the  first 
time  that  you  knewTandy  Harrell  had  been  shot? 
A.  It  was  the  next  morning.  Q.  How  did  you 
find  it  out  the  next  morning?  A.  My  father 
woke  me  up  and  bdd  Tandy  was  shot  and  want- 
ed  me  to  go  help  get  him  in  the  house.  Q. 
What  effect  did  it  have  on  yon  when  you  heard 
that  Tandy  Harrell  was  shot?  A.  I  was  shock- 
ed. Q.  Ton  were  shocked?  A.  Tes.  Q.  What 
did  you  do?  A.  I  got  up  from  the  bed  and  went 
out  to  where  Tandy  was,  and  a  little  bit  aftor 
that  Mr.  Cantrel  and  Alien  come  in,  and  we  car- 
ried him  into  the  bouse  and  put  him  on  the  bed. 

?.  Then  did  you  have  a  conversation  there?  A. 
es,  I  asked  him  if  he  thought  I  did  have  any^ 
thing  to  do  with  it,  and  he  said,  'No.'  Q.  Why 
did  you  ask  him  what  he  thought  you  had  any- 
thing to  do  with  it  for?  A.  Well;  I  was  drunk 
that  night,  and  I  did  not  want  hira  to  think  I 
bad  anything  to  do  with  it.  Q.  Had  yon  and 
Tandy  Harrell  always  been  good  friends?  A* 
We  have  been  the  best  of  friends.   Q.  After  you 

fot  Tandy  in  the  house,  what  did  you  do?  A. 
went  to  Tandy's  bouse  and  told  his  folks  and 
then  went  for  the  doctor.  Q.  Who  did  yoo  tell 
at  Tandy's  house,  when  you  got  there  A.  I  told 
Mrs.  Harrell,  hia  wife.  Q.  Then  what  did  you 
do?  A.  I  went  on  to  town  for  the  doctor.  Q. 
What  doctor  did  you  get?  A.  I  went  for  Dr. 
Guy  Clark.  Q.  Did  you  tell  hint  Tandy  Har- 
rell bad  stiot  himself  A.  I  told  him  Tandy  was 
shot,  and  he  asked  me  how  he  got  shot,  and  I 
told  him  he  must  have  shot  himaelf  for  all  I 
knew." 

We  deem  it  unnec<'ssary  to  detail  further 
the  facts  disclosed  by  the  record.  The  er- 
rors assigned  are  based  on  exceptions  taken 
to  the  overruling  of  a  motion  to  quash  and 
.set  aBlde  the  information  and  a  motion  to 
dismiss,  and  on  exceptions  to  rulings  in  re- 
ceiving and  rejecting  evidence,  and  on  the 
refusal  of  the  court  to  give  requested  instruc- 
tloDs.  A  careful  examination  of  the  record 
leads  to  the  conclusion  tbat  the  only  error 
assigned  which  we  cannot  disregard  as  mere- 
ly technical  and  without  substantial  merit  is 
the  one  that  the  court  erred  In  refusing  to 
submit  to  the  Jury  the  Issue  of  manslaughter 
In  the  first  degree. 

[1-3]  The  defense  was  based  on  two  the- 
ories: One  that  Jim  Helms,  the  state's  chleC 
witness,  did  the  shooting ;  and  the  other  that 
the  defendant  was  temporarily  Insane  if  In 
fact  he  fired  the  fatal  shot,  and  the  homicide 
was  excusable  by  reason  of  his  insanity.  In 
the  instructions  given,  the  court  submitted 
the  issue  of  murder  and  the  defense  of  In- 
sanity. We  are  of  the  opiulou  that  on  the 
undisputed  tacts  the  issue  of  Insanity  was 
not  raised  by  t^e  evidence.  Alcoholic  Insan- 
ity, or  mental  incapacity  produced  by  volun- 
tary Intoxication,  existing  only  temporarily 
at  thb  time  of  the  commission  of  the  homi- 
cide, is  no  excuse  or  defense  in  a  prosecution 
therefor.  Dmnkeuneas  Is  one  thing,  and  the 
disease  of  the  mind  to  which  dmnkenness 
leads  are  different  things.  Temporary  In- 
sanity, occasioned  immediately  by  drunken- 
ness, does  not  destroy  responslblilty  for 
crimes  where  the  defendant,  when  awe  and 
respoxuible,  voluntarily  makes  himself  drank. 
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To  constltnte  Insanity,  caused  by  Intoxica- 
tion, a  defense  to  an  Indictment  or  informa- 
tion for  murder,  it  must  be  insanity  caused 
by  diroDlc  alcoholism,  and  not  a  mere  tem- 
porary mental  condition.  The  distinction  be- 
tween a  fit  of  dmnken  frenzy  or  madness, 
commonly  called,  "delirlam  tremens"  and 
temporary  delusional  insanity,  a  disease 
caused  by  excessive  and  long-continued  In- 
dulgence in  alcoboUc  liquors,  tecbnically  call- 
ed, "delirium  tremens,"  or  "mania  a  potu,"  is 
well  defined  by  the  authorities  and  text-writ- 
era  See  State  v.  Kidwell,  62  W.  Va.  466,  69 
S.  B.  494.  13  L.  R.  A.  (N.  S.)  1024.  Wharton 
and  Stllle's  Medical  Jurisprudence,  S  940. 
The  principle  is  everywhere  recognized  tliat 
voluntary  intoxication  is  no  JusttScatlon  or 
excuse  for  crime,  and  is  no  excuse  for  homi- 
cide, though  carried  to  the  extent  of  producing 
Incapacity  to  control  the  mind  and  will; 
while  Intoxication  does  not  excuse  homicide, 
it  may  produce  a  state  of  mind  In  which  one 
Is  incapable  of  forming  a  design  to  take  life, 
and  evidence  of  Intoxication  Is  admissible 
only  as  bearing  upon  the  existence  or  non- 
existence of  malice.  HUler  v.  State,  9  Okl. 
Cr.  55, 130  Pac.  813. 

[4.  6]  Under  our  Penal  Code  (first  sabdlvl- 
slon,  {  2318,  Rev.  Laws),  homicide  Is  murder 
"when  perpetrated  without  authority  of  law 
and  with  a  premeditated  design  to  effect  the 
death  of  the  person  killed,  or  of  any  other 
human  being,"  and  evidence  of  Intoxication 
is  admissible  to  show  an  absence  of  the  pre- 
meditated design  to  kill,  for  the  purpose  of 
determining  whether  the  offense  was  murder 
or  man^augfater,  and  a  state  of  Intoxication 
which  will  reduce  homicide  from  murder  to 
manslaughter  In  the  first  degree  must  be  of 
such  character  and  extent  as  to  render  the 
defendant  Incapable  of  entertaining  or  form- 
ing a  des^  to  effect  death,  and  the  question 
is  for  the  Jury  to  determine.  In  Wharton  on 
Homicide  ^d  Ed.)  It  la  said  (pages  809, 
811): 

"Homicide  committed  when  the  accused  was 
BO  intoxicated  that  no  intent  to  commit  the 
crime  of  murder  could  have  existed,  iiowever, 
not  beinfc  murder  in  the  first  degree,  is  either 
manslaughter  or  murder  in  the  second  degree. 
Intoxication  cannot  operate  as  an  entire  exemp- 
tion from  criminal  responsibility,  and  It  is  not 
conclusive  against  the  existence  of  a  criminal  in- 
tent.  At  the  utmost  it  only  extenuates  the  crime 
from  murder  to  manslaughter,  and  it  does  not 
do  this  as  matter  of  law.  Whether  the  accused 
was  BO  intoxicated  as  to  render  him  incapable 
of  entertaining  the  specific  intent  neoessary  to 
constitute  the  crime  is  a  question  of  fact  for  the 
jury.  And  it  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  the  accused, 
though  intoxicated,  intended  the  actual  conse- 
quences of  his  acts.  And  the  burden  rests  with 
the  accused  to  show  that  be  was  so  intoxicated 
as  to  be  incapable  of  forming  any  Intent. 
•  •  •  'Intoxication,  though  mvoluntary,  la 
to  be  considered  by  the  jury  in  a  prosecution 
for  murder  in  the  first  degree,  in  which  a  pre- 
meditated design  to  effect  death  is  essential, 
with  reference  to  its  effect  upon  the  ability  of 
the  accused  at  the  time  to  form  and  entertabi 
such  a  desigo ;  not  because,  per  ae,  it  either  ex- 
nuea  or  mitigates  the  crine,  but  because,  in 


connection  with  other  facts,  an  absence  of  mal- 
ice or  premeditation  may  appear.  Drunkenness 
as  evidence  of  want  of  premeditation  or  deliber- 
ati(Hi  is  not  within  the  rule  which  excludes  it  as 
an  excuse  for  crime.  And  a  person  who  com- 
mits a  crime  while  so  drimk  as  to  be  Incapable 
of  forming  a  deliberate  and  premeditated  design 
to  kill  is  not  guilty  of  murder  in  the  first  de- 
gree." 

The  precise  question  Involved  here  was  de- 
cided In  the  case  of  Aszman  v.  State.  123  Ind. 
347,  24  N.  B.  123,  8  L.  a  A.  33,  Mitchell,  C. 
J.,  delivering  the  opinion  of  thd  comt  said: 

"It  is  sufficient  to  say  that,  in  order  that  there 
may  be  such  premeditated  malice  aa  will  make 
a  homicide  murder  in  the  first  degree,  the 
thought  of  taking  life  must  have  been  conscioue- 
ly  conceived  in  the  mind,  the  conceptltm  must 
have  been  meditated  npon,  and  a  defiljerate  de- 
termination formed  to  do  the  act.  Wlme  a. 
homicide  has  been  preceded  by  a  concurrence  of 
will,  with  an  intention  to  ull,  and  these  are 
followed  by  a  deliberate  thought  or  premedita- 
tion, although  tbey  follow  as  instantaneously  as 
snccesstve  thoughts  can  follow  each  other,  the 

Eremeditator  may  be  guilty  of  murder  in  the 
rst  degree.  But  as  it  is  of  the  very  essence  of 
the  crime  that  there  should  have  been  time  and 
opportunity  for  deliberation  or  premeditation 
after  the  mind  has  consciously  formed  the  de- 
sign to  take  life,  it  follows  as  a  necessary  cor- 
ollary that  there  must  have  been  the  mentisd  ca- 
pacity to  think  deliberately  upon  and  determine 
rationally  in  respect  to  the  nature  and  conse- 
quences of  the  act  wbich  follows.  It  would  be 
a  legal  aa  well  as  a  logical  incongruity  to  hold 
that  the  crime  of  murder  in  the  first  degree 
could  only  be  committed  after  deliberate  thought 
or  premeditated  malice,  and  yet  that  it  might 
be  committed  by  one  who  was  without  mental 
capacity  to  think  deliberately  or  determine  ra- 
tionally. As  a  matter  of  course  the  rule  is  uni- 
versal that  voluntary  intoxication  is  no  excuse 
for  crime,  nor  does  it,  in  any  degree,  mitigate 
or  palliate  an  offense  actually  committed.  To 
hold  otherwise  would  unbridle  crime  and  sub- 
vert public  order.  On  tbe  contrary,  where  there 
Is  reason  to  believe  that  one  has  conceived  the 
design  to  commit  a  crime,  and,  while  harboring 
the  unlawful  purpose,  volnntarily  becomes  in- 
toxicated in  order  to  blunt  big  moral  sensibili- 
ties and  nerve  himself  up  to  tiie  execution  of 
his  preconceived  desiep,  the  offense  is  thereby 
greatly  aggravated.  State  v.  Robinson,  20  W. 
Va.  713,  43  Am.  Bep.  799.  Where,  however,  tbe 
essence  of  a  crime  depends  upon  the  intent  with 
which  an  act  was  done,  or  where  an  essential 
ingredient  of  the  crime  consists  In  tbe  doinj:  of 
an  unlawful  act,  with  a  deliberate  and  pre- 
meditated purpose,  the  mental  condition  of  the 
accused,  whether  that  condition  be  occasioned 
by  voluntary  intoxication  or  otherwise,  is  an  Im- 

?ortant  factor  to  ha  considered.   Smith  v.  Com- 
Duv.  [Ky.J  227;  State  T.  Garvey,  11  Minn. 
163  [Gil.  951. 

"Thus  in  Cline  v.  State,  43  Ohio  St.  332  [1 
N.  K.  22],  the  learned  judge,  delivering  the  judg- 
ment of  the  court,  said:  'Where  a  person,  hav- 
ing a  desire  to  do  to  another  an  unlawful  inju- 
ry, drinks  intoxicating  liquors  to  nerve  himself 
to  tbe  commission  of  the  crime,  intoxicaticm  ia 
held,  and  properly,  to  aggravate  the  offense;  but 
at  present  tbe  rule  that  intoxication  aggTa\-mte8 
crime  is  confined  to  cases  of  that  class.  *  •  * 
But  in  many  cases  evidence  of  intoxication  is 
admissible  with  a  view  to  the  question  whether 
a  crime  has  been  committed,  or,  where  a  crime, 
consisting  of  degrees,  has  been  committed,  such 
evidence  may  be  important  In  determining  the 
degree.'  Pigman  v.  State,  14  Ohio,  665  [45  Am. 
Dec.  55S];  Lytle  v.  State,  31  Obio  St.  196: 
Davis  V.  State,  25  Ohio  St  369:  Roberts  v. 
People.  10  Mich.  401;  State  v.  Welch.  21  Minn. 
22. 
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"In  the  application  of  thta  principle  the  Sn- 
preme  Court  of  the  United  States  reversed  a 
jadgmeat  of  conviction  of  muider  in  tbe  first  de- 
xree,  in  Hopt  r.  Utah,  104  TT.  S.  831.  26  L.  Ed. 
S73.  The  court  below  inatmcted  the  jury  to 
the  eflfect  that:  'A  man  who  voluntar;  put»  him- 
self in  a  condition  to  have  no  control  of  his  ac- 
tions mnat  be  held  to  Intend  the  oonseQuencea. 
The  safety  of  the  community  requires  this  rule. 
Intoxication  b  no  easily  coantertelted,  and  when 
real  Is  so  often  resorted  to  as  a  means  of  nerv- 
ing a  person  up  to  the  commisaioD  of  some  des- 
perate act,  and  is  withal  so  inexcusable  in  itself 
that  the  law  bos  never  recognized  it  as  an  ex- 
cose  for  crime.*  The  accused  requested  the  conrt 
to  give  an  instntctian  similar  to  that  requested 
and  refused  in  the  present  case.  After  asserting 
the  general  rule  of  the  common  law,  that  volun- 
tary intoxtcatloD  affords  no  excuse,  justification, 
or  extenuation  of  a  crime  committed  ander  its 
infiuence,  Mr.  Justice  Gray,  delivering  the  judg- 
ment of  the  court,  said:  'But  when  a  statute  es- 
tablishing different  degrees  of  murder  requires 
deliberate  premeditation  in  order  to  constitute 
murder  in  the  first  degree,  the  question  whether 
the  a  ceased  is  in  such  a  condition  of  mind,  by 
reaaon  of  dmnkenneas  or  otherwise,  as  to  be  ca- 
pable of  deliberate  premeditation,  necesaarily 
Eiecomes  a  material  subject  ol  consideration  by 
the  jury.'  Com.  v.  Dorsey.  103  Mass.  412; 
Pirtle  T.  State,  9  Humph.  [Tenn.]  663  ;  Haile  t. 
State,  11  Humph.  [Tenn.]  IM;  Jones  v.  Com., 
75  Pa,  403:  Keenan  v.  Com.,  44  Pa.  55  [84 
Am.  Dec  414]:  People  t.  Belenda.  21  Cal. 
544;  State  v.  Johnson,  40  Conn.  136;  Max- 
w^  Crlm.  Prac.  pp.  227-209. 

"So,  in  Buckhannon  v.  Com.,  86  Ky.  110  TS 
S.  W.  358],  tbe  court  said:  'A  deliberate  in- 
tent to  take  life  Is  u  essential  aJemoit  of  mur- 
der. Dronkenness  as  a  fact  may,  therefore, 
be  proven  as  bearing  upon  its  existence  or  non- 
existence. It  is  not  admissible  upon  the  ground 
that  in  and  of  itself  it  excuses  or  mitigates  the 
crime,  because  one  offense  cannot  justify  or  pal- 
liate another,  but  because,  under  the  circum- 
stances of  the  case,  it  may  tend  to  show  that 
the  less,  and  not  the  greater  oflfeuse  was  commit- 
ted.* See,  also,  State  v.  Sopher,  70  Iowa,  494 
[30  N.  W.  917]. 

"In  State  v.  Johnson,  supra,  the  Supreme 
Court  of  Connecticut,  in  reveraiug  a  judgment  of 
conTiction  of  murder  in  tbe  first  degree,  tbe 
conrt  below  having  given  and  refused  lustruc- 
tiona  similar  to  those  involved  in  the  present 
case,  nsed  the  following  language:  'A  dcUberate 
intent  to  take  life  is  an  essential  element  of 
that  offense.  Tbe  existence  of  sacfa  an  Intent 
most  be  shown  as  a  fact  Implied  malice  is 
sufficient,  at  common  law,  to  make  the  offense 
marder  ;  and,  under  our  statute,  to  make  tt  mur- 
der in  the  second  d^ee.  •  •  •  actual  mal- 
ice must  be  proved.  Upon  this  question  the 
state  of  the  prisoner's  mind  Is  material.  In  be- 
half of  tbe  defense,  insanity, .  intoxication,  or 
any  other  fact  which  tends  to  prove  that  the 
prisoner  was  incapable  of  deliberation  was  com- 
petent evidence  for  the  jury  to  weigh.  Intoxi- 
cation is  admissible  in  such  cases,  not  as  an 
excuse  for  crime,  or  in  mitigation  of  ptmisb- 
ment,  but  as  tending  to  show  that  the  less  and 
not  the  neater  offense  was  in  fact  committed.' 
State  V.  J(dmsQn,  41  Conn.  585 ;  Jones  v.  State, 
20  Ga.  594. 

"  'In  those  states,'  says  a  learned  author,  *in 
which  murder  has  been  divided  by  statute  into 
degrees,  it  has  been  held  that  if  the  accused 
was  intoxicated  to  such  an  extent  as  to  deprive 
him  of  the  power  to  form  a  desi^,  the  offense 
coald  be  no  more  than  marder  in  the  second 
degree.'  Lawson,  Insanity,  p.  74;  1  Wharb»« 
Cnm.  Law,  pars.  51,  52. 

"  'Drunkenness,  we  have  seen,  docs  not  inca- 
pacitate one  to  commit  either  marder  or  man- 
slangfater  at  the  common  law,*  says  Mr.  Bishop, 
*4Means^  to  ctmstitata  either,  the  qtecifio  intent 


to  take  life  need  not  exist,  but  general  malevo- 
lence is  sufficient.  But  where  murder  is  divided 
by  statute  into  two  degrees,  and  to  oonstitato 
it  in  the  first  degree  there  must  be  the  q»ecific 
intent  to  take  life,  the  specific  intent  docs  not, 
in  fact,  exist,  and  the  murder  Is  not  in  this 
degree,  where  one,  not  meaning  to  commit  homi- 
cide, becomes  so  drank  as  to  be  incapable  of  in- 
tending to  do  it,  and  then  *  •  *  kills  a 
man.*   Bishop,  Cr.  L.,  par.  404. 

"This  court,  although  not  always  enunciating 
it  with  entire  accuracy,  has  constantly  recog- 
nized the  rule  declared  in  the  above  cases." 

And  ElUott;  J,,  In  a  ooncaning  opinion 
said: 

"I  concur  in  the  conclusion  that  the  judgment 
should  be  reversed,  for  I  think  that  the  very 
able  opinion  of  the  court,  prepared  by  the  Chief 
Justice,  unanswerably  proves  that  where  the  ele- 
ment of  premeditation  is  essential  to  create  the 
crime  of  murder  in  the  first  def^ree,  the  accus- 
ed cannot  be  found  guilty  of  that  crime  if  at 
tbe  time  of  tbe  kUllng  he  was  so  completely 
overcome  by  intoxication  as  to  be  incapable  of 
premeditation.'*  .  . 

In  Morris  t.  Territory,  1  OkL  Cr.  617,  99 
Pac.  700, 101  Pac.  Ul,  It  Is  said: 

"If  from  any  cause,  at  the  time  of  the  homi- 
cide, the  mind  of  the  defendant  was  in  such  a 
condition  as  to  be  incapable  of  forming  a  pre- 
meditated design  to  effect  the  death  of  the  per- 
son slain,  or  of  any  other  hnman  being,  he  can- 
not be  guilty  of  murder,  unless  it  be  proven  that 
this  state  oi  mind,  at  the  time  of  the  killing, 
grew  out  of  his  intentional  and  wrongful  ct>n- 
duet,  oi  such  character  as  to  show  that  the  kill- 
ing waa  the  zesolt  of  prevloas  premeditation  and 
formed  design." 

In  Miller  t.  State,  supra.  It  Is  said: 
"At  most,  a  state  of  intoxication  rendering  the 
defendant  incapable  of  (onning  a  criminal  in- 
tent would  only  reduce  murder  to  manalauch- 

ter." 

There  Is  no  Intention  here  to  give  the 
least  Intimation  of  <^lnion  as  to  the  weight 
of  tbls  evidence,  as  establlabing  ond  conclu- 
sion or  another  In  reference  to  the  degree  of 
homicide.  The  testimony  Is  detailed  simply 
to  show  that  there  was  evidence  tending  to 
show  the  want  of  mental  capadtj  to  form  a 
premeditated  design  to  kiUl. 

[6]  The  brief  filed  by  tbe  state  concedes  er- 
ror and  concludes  as  follows: 

"The  evidence  of  the  defendant  presented  the 
Issue  as  to  whether  or  not  be  was,  hy  reason  of  the 
immediate  use  of  intoxicating  liquors,  unable  to 
torm  a  design  to  effect  the  death  of  Tandy  Har- 
rell.  Under  the  first  subdivision  of  section  2320, 
Bev.  Laws,  homicide  is  not  murder  unloss  the 
accused  entertained  a  design  to  effect  death,  and 
if  the  design  exists,  it  is  immaterial  whether  the 
accused  is  in  a  state  of  voluntary  intoxication, 
and,  although  being  in  a  state  of  voluntary  in- 
toxication, yet  the  character  of  tbe  act,  when 
the  offense  is  divided  into  degrees  and  where, 
as  In  homicide,  the  intent  is  maierial,  will  be 
determined  by  the  state  of  mind  of  the  accused. 
So  that  where  the  evidence  showed  that  the 
accused  was  drunk  at  the  time  of  the  commis- 
sion of  the  homicide,  evidence  thereof  is  admis- 
sible as  bearing  upon  whether  the  accused  enter- 
tained a  design  to  kill;  and,  under  tbe  evidence 
in  tbe  case,  we  believe  that  the  court  should 
have  instructed  the  jury  upon  manslaughtor  in 
the  first  d^ree." 

Our  Procedure  Criminal  provides  that: 
"When  it  appears  that  a  defendant  has  com- 
mitted a  iniblic  offense  and  there  is  reasonaUa 
ground  of  doubt  in  which  ot  two  or  moM  da^ 
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grees  he  Is  railtr.  h«  can  be  eoovicted  of  th« 
lowest  of  anch  decrees  only."  Section  6877, 
Bev.  Laws. 

And  that: 

"The  jury  may  find  the  defendaat  gnilty  of 
any  offense,  the  commission  of  which  Is  neces- 
sarily included  in  that  with  which  be  is  charged, 
or  of  an  attempt  to  commit  the  offense."  Sec- 
tion 5923,  Rev.  Ialv/s. 

In  the  case  of  Byan  t.  State,  8  OkL  Cr. 
62S,  129  Pac  686,  It  is  said: 

"It  is  always  the  duty  of  the  trial  court  to 
instruct  on  the  law  of  manslaughter  if  there 
ifl  any  evidence  that  the  alleged  crime  might  have 
been  done  under  circumstances  that  would  re- 
duce the  crime  from  murder  to  manslaughter. 
In  other  words,  where  there  may  be  the  slight- 
est doubt  in  the  mind  of  the  trial  court  whether 
the  crime  was  murder,  then  that  doubt  should 
be  resolved  in  favor  of  the  accused  and  a  man- 
slaughter instruction  given." 

After  carefully  considering  the  evidence  ve 
are  of  opinion  that  the  leftisal  of  the  trial 
Judge -to- instruct  the  Jury  in  reference  to 
tnanslau^ter  in  the  first  degree  constltntea 
prejudicial  error.  The  Jndgmrat  most  there- 
fore be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

The  warden  (tf  the  penitentiary  at  Mc- 
Alester  on  presraitation  of  a  oertlfled  copy  of 
this  opinion  by  the  sheriff  of  Johnston  coun- 
ty OkL,  Is  hereby  directed  to  deliver  the  de- 
fendant, Tom  Gheadle,  to  such  sheriff,  who 
shall  confine  fbs  defendant  In  the  common 
jail  of  Johnston  county,  there  to  await  an- 
other trial,  or  until  discharged  according  to 
law. 

FUBBfAN  and  ABMSTBONO,  JJ.,  concur. 


LACK  V.  STATE.    (No.  A-2228.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  19,  1916.) 

(ByttahuB  by  the  Court.) 

Cbiuinai.  Law  <sa>1181— Acteal— DmiaasAL 

—Pardon. 

When  an  appeal  from  a  judgment  of  con- 
viction Is  pending  in  this  court,  and  the  plain- 
tiff in  error  applies  for  a  pardon,  and  the  same 
is  granted,  and  the  fact  that  a  pardon  has 
been  granted  is  brought  to  the  attention  of  this 
court,  the  appeal  will  be  diBmissed  as  having 
been  abandoned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Jaw,  Cent.  Dig.  SS  2971-2979,  2085;  Dec. 
Dig.  «=»1131.] 

Appeal  from  District  Court,  Love  County; 
H.  8.  BuBsell,  Judge. 

John  Lack  was  convicted  of  seduction  and 
appeals.  Appeal  dismissed. 

Culp,  Murphy  &  Culp,  of  Gainesville,  and 
OlddlDgs  &  Glddlngs,  of  Oklahoma  City,  for 
plaintiff  In  error.  R.  McAiUlan,  Asst.  At^. 
Uen.,  for  the  Stat& 

DOYLE,  P.  J.  The  plaintiff  In  error,  John 
Lack,  was  prosecuted  in  the  district  court  of 
Love  county  for  the  crime  of  seduction  as 
defined  by  section  2423  of  the  Penal  Code 


(Bev.  Laws  1910),  and  was  otHivicted  and  sen- 
tenced to  serve  a  term  of  one  year  and  one 
day  in  the  penitentiary.  From  this  judgment 
he  appealed  by  filing  In  this  court  on  the  6tfa 
day  of  April,  1914,  a  petition  In  error  with 
case-made. 

Pending  the  determination  of  said  appealt 
on  the  24th  day  of  May,  1914.  the  Oovemor, 
upon  an  application  made  to  him  therefbr, 
granted  a  full  unconditional  pardon  for  the 
offense  of  which  the  plaintiff  in  error  was 
convicted. 

In  Stewart  y.  State,  11  OkL  Or.   ,  146 

Pac  921,  it  Is  said  that  when  an  appeal  from 
a  judgment  of  conviction  is  pending  In  this 
court,  and  the  plaintiff  in  error  applies  for 
a  pardon,  and  the  same  is  granted,  and  the 
fact  that  a  pardon  has  been  granted  Is 
brought  to  the  attention  of  th^  court,  the 
appeal  will  be  dismissed  as  having  been  aban- 
doned. 

The  appeal  herdn  is  therefore  dismissed. 
FnBMAK  and  ABHSTBOMG,  JJ.,  ooncor. 


COWLEY  V.  STATE.     (No.  A-2342.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
June  10,  1916.) 

(B^iahma  by  tk*  Oowrt.) 

CanrnvAi.  Law  ^s»U81— Appeal— DiBicisaAL 

—Parole. 

When  an  appeal  from  a  judgment  of  con- 
viction is  pending  in  this  court,  and  the  plain- 
tiff in  error  la  granted  a  parole  and  accepts 
the  same,  and  the  fact  that  a  parole  has  been 
granted  and  accepted  is  brought  to  the  attenticHi 
of  this  court,  the  appeal  will  be  dismissed  as 
having  been  abandoned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2971-2979,  2985;  Dec. 
Dig.  ^1131.] 

Appeal  from  District  Court,  Greer  County; 
0.  A.  Brown,  Judge. 

Frank  Cowley  was  convicted  of  an  assault 
with  a  dangerous  weapon,  and  appeals.  Ap- 
peal dismissed. 

H.  D.  Henry,  of  Mangum,  for  plaintiff  in 
error.  6.  P.  Freellng,  Atty.  Oen.,  and  John 
B.  Harrison,  Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  In  error, 
Frank  Cowley,  was  jointly  charged  with  one 
Robert  Malone  with  assault  with  a  deadly 
weapon  with  intent  to  kill  one  Henry  Car- 
ver. A  severance  was  granted,  and  the  plain- 
tiff in  error  on  his  separate  trial  was  found 
guilty  of  an  assault  committed  with  a  dan- 
gerous weapon  with  intent  to  do  bodily  harm, 
and  without  juatlflable  or  excusable  cause. 
On  the  17th  day  of  August,  1014,  the  court 
rendered  judgment  and  sentenced  the  plain- 
tiff In  error  to  be  imprisoned  at  the  state 
reformatory  at  Granite  for  a  period  of  two 
years.  To  reverse  this  judgment,  an  appeal 
was  perfected  by  filing  in  this  court  on  Sep- 
tember 30, 1814,  a  petition  in  error  with 
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made.  FwMUiv  the  determlnaUon  of  eald 
appeal,  <m  September  SO,  1914,  tbe  lieuten- 
ant QoYemoT,  as  acting  OoverDor,  In  tbe 
absence  from  tbe  state  of  the  Governor, 
granted  tbe  plaintiff  In  error  a  parole  on  the 
sole  condition  "that  he  sball  at  all  times  obey 
the  lavs  of  fbe  state  of  Oklahoma  in  every 
resi)ect,  and,  In  the  event  be  Bhonld  violate 
any  law  of  the  state,  then  this  parole  may 
be  revoked." 

The  Attorn^  General  concedes  that  tbe 
parole  Is  In  all  respects  valid. 

When  an  appeal  from  a  Judgment  of  con- 
viction is  pending  In  this  conrt,  and  the 
plaintiff  In  error  applies  for  a  parole,  and 
the  same  is  granted  and  accepted  by  tbe 
plaintiff  In  error,  and  the  fact  that  a  parole 
has  been  granted  and  accepted  Is  brought  to 
the  attention  of  this  court,  tbe  appeal  will  be 
dismissed  as  having  been  abandoned. 

The  appeal  herein  Is  therefore  dismissed, 
and  the  cause  remanded  to  the  trial  court 

FUB&IAN  and  ABM3TRONO,  33.,  concur. 


BI^TINS  V.  STATB.    (No.  A-19540 

(Criminal  Ooort  of  Appeals  of  Oklahoma.  June 
10.  1916.) 

(Sfllobut  Iv  tA«  Court.) 

1.  Assault  and  Battebt  <@=»5&— Houicidb 

«=>00— ASSADLT  WITH  DaMOKBOUB  WEAP- 
ON. 

Ordinarily,  on  a  state  of  facta  which  tend 
to  establish  that  a  person  committed  an  assault 
with  a  knife  or  other  sharp  or  dangexous  iu- 
Btrument,  an  information  should  not  be  predi- 
cated on  section  2336,  but  should  be  based  upon 
section  2344,  Rev.  Laws  1910. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  £Hg.  M  80.  81;  Dec.  Dig.  «» 
60;  Homicide.  Orat.  Dig.  1  119;  Dea  Dig. 
«»90.} 

2.  HouiciDB  CssSlO—XmsnuonoHS— Includ- 
ed Offenses— Absauli  with  Dakqbbous 

Weapon. 

Upon  the  trial  of  a  person  charged  with 
assault  with  intent  to  kill  under  section  2336, 
Bev.  Laws  1910,  when  the  testimony  indicates 
that  the  assault  was  committed  witii  a  sharp 
or  dangerous  weapon,  the  trial  court  should  sub- 
mit to  the  jury  the  proposition  of  whether  or 
not  the  accused  was  guilty  under  section  2344, 
and  it  is  reversible  error  to  refuse  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  65T-661 ;  Dec  Dig.  «=9310.] 

Appeal  from  District  Conrt,  Garvin  Coun- 
ty; R.  McHUlan,  Judge. 

Fred  Blevlns  was  convicted  of  assault  with 
intent  to  kill,  and  he  aiveals.  Reversed  and 
remanded. 

Blanton  &  Andrews,  of  Pauls  Valley,  for 
plaintiff  In  error.  Smith  C.  Matson,  Asst 
Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
Fred  Blevlns,  was  convicted  at  tbe  Septem- 
ter,  1912,  term  of  tbe  district  court  of  Gar- 
vin county  on  a  charge  of  assault  with  In- 


tent to  kill,  and  Us  punishment  fixed  at  tm- 
prlsonment  In  tbe  state  penitentiary  for  a 
period  of  one  y^r.  Tbe  Information  charges 
that: 

"  •  •  •  On  or  about  the  13th  dsy  of 
January,  1911,  in  Garvin  county,  state  of  Ok- 
lahoma, Fred  Blevine,  late  of  said  county  and 
within  the  jorisdlctlon  of  this  court,  did' then 
and  there  unlawfully,  willfully,  maliciously,  fe- 
loniously, iotentioDally  and  wrongfully  commit 
an  assault  and  battery  upon  Tom  White  by  the 
means  of  a  certain  deadly  weapon,  to  wit,  a 
knife,  and  did  then  and  there  assault,  stab,  cut 
and  wound  the  said  Tom  White,  with  Intent 
then  and  there  on  the  part  of  him  tbe  said 

F^d  Blevius  to  kill  the  said  Tom  White. 
*    •  *- 

This  Information  Is  Intended  to  charge  an 
offense  under  the  provisions  of  section  2336, 
Revised  Laws,  1910,  which  is  as  follows: 

*'Any  person  who  intentionally  and  wrong- 
fally  shoots,  shoots  at,  or  attempts  to  shoot  at 
another,  with  any  kind  of  firearm,  airgun  or 
other  means  whatever,  with  intent  to  kill  any 
person,  or  who  commits  any  assault  and  battery 
upon  another  by  means  of  any  deadly  weapon, 
or  by  such  other  means  or  force  as  is  likely  to 
produce  death  or  in  resisting  the  execution  of 
any  legal  process,  ia  punishable  by  imprison- 
ment in  the  penitentiary  not  exceeding  ten 
years." 

Tbe  facts  introduced  at  the  trial  on  behalf 
of  the  state  tended  to  show  that  tbe  accused 
stabbed  the  prosecuting  witness  with  a  pock- 
et knife,  the  blade  of  which  was  about  four 
Inches  long,  and  that  the  difficulty  was  be- 
gun In  a  fistic  encounter;  that  tbe  parties 
were  separated  and  the  accused  returned  to 
the  fray  and  after  being  struck  a  blow  by 
the  prosecuting  witness,  stabbed  him  In  the 
back,  Inflicting  a  dangerous  wound  from 
wbldi  the  prosecuting  witness  became  un- 
conscious, and  was  confined  to  his  room  for 
two  Or  three  weeks. 

Tbe  accused  testified  that  In  the  affray  he 
was  first  knocked  down,  and  later  cut  on 
tbe  hand  by  the  prosecuting  witness,  after 
which  he  did  tbe  stabbing. 

[1,  2]  The  instructions  of  the  court  submit- 
ed  only  section  2336,  supra,  to  the  jury. 
Counsel  made  an  oral  request  of  the  court 
to  Instruct  tbe  Jury,  In  addition  to  the  In- 
structions he  gave,  tiiat  they  might  find  the 
accused  guilty  nnder  section  2344,  Revised 
Laws  of  1910,  which  Is  as  follows: 

"Any  person  who,  with  intent  to  do  bodily 
harm,  and  without  justifiable  or  ezcaaable  cause 
commits  any  assault  upon  the  person  of  an- 
other with  any  sharp  or  dangerous  weapon, 
or  who,  without  such  cause,  shoots  or  attempts 
to  shoot  at  another,  with  any  kind  of  firearm 
or  airgun,  or  other  means  whatever,  with  intent 
to  injure  any  person,  although  without  intent 
to  kin  such  person  or  to  commit  any  felony.  Is 
punishable  by  imprisonment  in  the  penitentiary 
not  exceedisg  fire  years,  or  by  imprisonment  in 
a  county  jail  not  exceeding  one  year." 

This  the  court  failed  to  do.  Counsel  argne 
that  this  action  of  the  conrt  entitles  them 
to  a  reversal  of  the  judgment  ki  this  case, 
contending  that  under  tbe  proof  the  jury 
would  have  been  justified  In  finding  the  ac- 
cused guilty  under  tbe  later  statute,  and  In- 
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flictlng  a  Jail  seDtence  as  tbi  punishment  In- 
stead of  a  term  In  the  state  penitentiary. 
Section  6867,  Comp.  Laws  1909,  provides: 
"In  charging  the  jury,  the  court  must  rtate 
to  them  all  matters  of  law  which  it  thinks 
oecessary  for  their  information  in  giving  their 
verdicL" 

Section  6875,  Comp.  Daws  1909,  provides: 
"The  jary  may  find  the  deJ!endant  guilty  of 
any  offense,  the  commission  of  which  is  neces- 
sarily included  in  that  with  which  he  is  charg- 
ed in  the  indictment,  or  of  an  attempt  to  com- 
mit the  offense." 

Without  entering  into  a  discussion  of  these 
sections,  we  are  of  opinion  that  this  conten- 
tion is  well  founded  under  the  doctrine  laid 
down  In  aemons  t.  State,  8  Okl.  Cr.  452,  128 
Fac.  739,  and  Russell  v.  State,  9  Okl.  Cr. 
692,  133  Pac.  476.  See,  also,  CoUegenla  T. 
State,  9  Okl.  Cr.  425,  132  Pac.  375. 

Cases  of  this  character  should  ordinarily 
be  prosecuted  under  section  2344,  R.  L.  1910, 
supra.  When  the  county  attorneys  elect  to 
prosecute  under  section  2336,  they  should 
plead  facts  anffldent  to  show  that  the  weap- 
on used  was  a  dangerous  or  deadly  weapon, 
and  that  It  was  used  In  a  manner  calculated 
to  produce  death,  except  possltOy  when  the 
accused  is  resisting  execution  of  l^al  pro- 
cess. See  Russell  r.  State,  supra. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

DOTLE.  P.  J.,  concurs.  FCRMAN,  J.,  not 
participating. 


WATSON  T.  STATE.    (No.  A-1787.) 

(Orimlnal  Court  of  Appeals  of  Oklahoma.  Oct. 

25,  1913.) 

(8yUabu9  hp  th9  CourtJ 

1.  C^TTBL  HonOAGES  <^230— RKICOTjLC  OF 

PBOPERTT—OrFBHSES— Statute. 

Section  2765,  Bev.  Laws  1910,  was  enact- 
ed for  the  purpose  of  protecting  mortgagees 
from  fraud,  annoyance,  and  expense,  and  was 
intended  (mly  to  give  such  mortgagees  fair 
protection,  without  imposing  unnecessary,  harm- 
ful, and  burdensome  restrictions  upon  mort- 
gagors. 

[Ed.  Note.— For  other  eases,  see  Chattel  Mort- 
gages, Cent.  Dig.  9f  489-493 ;  Dec.  Dig.  «=»230.] 

2.  Chattel  Mobtoaqes  ®=>230— Removal  or 

PBOPEBTY—OFTKN  8E8— STATDTE. 

In  order  for  the  foregoing  section  of  the 
statute  to  be  upheld,  it  ia  necessary  that  a  rea- 
sonable, fair,  and  liberal  conBtrncti<»i  be  given 
the  same.  If  a  strict,  literal  construction  of 
the  act,  as  written,  be  foUowedi  it  would  he- 
come  of  doubtful  validity. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  35  489-493  ;  Dec'Dig.  "«^230.] 

3.  Chattel  Mobtgaobs  <=»230~Reuotai,  or 

Pbopebtt — Offehses— Intent. 

The  foregoing  act  subjects  each  and  every 
person  who  violates  the  provisions  thereof,  with 
intent  to  defrand  a  mortgaKee,  or  who  violates 
the  provisions  thereof,  and  by  reason  of  his  act 
a  fraud  results  against  the  rifhts  of  the  mort- 
gagee, to  the  punishment  therem  provided. 

[EM.  Note.— For^other  cases,  see  Chattel  Mort- 
gages. Cent.  Dig.  SI  ;  bee.  iSig.  «=»23U.] 


4.  Chatikl  MoBTGAafts  «b328S~RBiioVAL  or 
Pbopebtt  —  OnvKSBS  —  EvzoEnci  —  Mit- 

IQATION. 

A  mortgagor  who  Is  prosecuted  under  this 
provision  is  always  entitled  to  prove,  in  mitiga- 
tion of  punishment,  that  the  mortgage  debt  bu 
been  paid,  or  that  he  had  the  verbal  consent «( 
the  mortgagee  to  remove  the  property. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  I  494;  Dec.  Dig.  «s»233.] 

6.  Chattel  Mobtqaobs  4=»23S— Reuotal  or 
Pbopebtt  —  Offenses  —  Infobhatios  — 
Evidence. 

An  information  in  the  language  of  the 
statute,  and  proof  tending  reasonably  to  estab- 
lish the  allegations  aet  forth  in  sudi  Inforot- 
tion,  would  make  a  prima  facie  case  on  hs- 
half  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  S  494 ;  Dec.  Dig.  «==233J 

9.  Ghattbl  MoBmAOEs  «=923(>— RsifovAL  or 
Pbofbbit— Pbosecution — Defenses. 

The  proposition  of  whether  or  not  a  frani 
was  intended,  or  whether  or  not  a  fraud  result- 
ed to  the  mortgagee,  would  be  a  matter  of 
defense. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  H  489-493 ;  Dec.  l>ig. 

Appeal  from  District  Court,  Garvin  Coun- 
ty; R.  McMillan,  Judge. 

Mrs.  A.  D.  Watson  was  convicted  of  un- 
lawfully removing  mortgaged  property,  and 
she  appeals.  Reversed  and  remanded,  with 
directions  to  grant  a  new  trial. 

Steel,  tAke  &  Head,  of  Idabel,  and  Carr  & 
Field,  of  Pauls  VaUey,  for  plaintiff  In  error. 
C.  J.  Davenport,  Asst.  Atty.  Gen.,  foe  the 
State. 

ARMSTBONO,  P.  J.  The  plaintiff  In  er 
ror,  Mrs.  A.  D.  Watson,  was  convicted  at 
the  January,  1912,  term  of  the  district  court 
of  Garvin  county,  on  a  charge  of  willfully 
and  unlawfully  removing  certain  mortgaged 
property  from  Garvin  coanty,  wherein  the 
property  was  situated  and  held  under  an  ex- 
isting, valid  mortgage,  without  the  written 
consent  of  the  mortgagee.  The  material 
facta  In  this  case  may  be  briefly  stated  as 
(oUowa: 

[1-4]  Ur&  A.  D.  Watson  owed  the  Panls 
Valley  National  Bank  a  sum  of  money,  to 
secure  which  she  had  executed  a  mortgage 
on  some  15  bead  of  live  stock.  In  the  latter 
part  at  the  year  1911,  she  concluded  to  mofe 
to  Idabel,  in  UcOnrtaln  county,  OkL  The 
wiittfflt  consent  of  the  officers  of  the  bank 
was  not  secured.  She  offered  to  prove  that 
she  had  the  Terbol  consent  of  ttie  cashier  of 
the  bank,  bnt  the  court  declined  to  permit 
this  testimony  to  be  Introdnced.  She  also 
offered  to  prove  that  the  deb^  to  secure 
which  the  mortgage  was  given,  had  been 
fully  paid  subsequent  to  the  removal  of  the 
property.  Tbls  privilege  was  denied  by  the 
court  It  appears  that  the  case  was  tried 
upon  the  theory  that  the  removal  of  prop- 
erty from  the  county  In  which  the  mortgage 
stands  for  record  and  la  duly  recorded  is  i 
felony,  and  subjects  the  mortg^r  to  Im- 
prisonment In  the  state  penitentiary  If  same 
was  so  removed,  unless  the  written  consent 
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of  tbe  BwrtgagBO  Is  bad,  and  that  no  de- 
fense of  any  character  wu  aTallaUe,  If  this 
written  consent  was  not  Ihrst  secured.  Coun- 
sel offered  to  Introduce  proof  of  the  fore- 
going facts  as  a  defense  to  the  charge  in  the 
indictment.  On  b^ng  denied  this  prlTilege 
hy  the  court,  they  tiien  offered  tlie  proof  and 
asked  that  It  he  sabmltted  In  mitigation  of 
punidunent.  Thia  was  also  denied.  In  oui 
judsmrat,  the  learned  trial  judge  erred  In 
both  rulings.  The  statute  upon  which  this 
prosecution  is  based  la  as  follows: 

"Any  mortgagor  of  personal  property,  or  hia 
leffal  repreeentative,  who,  while  such  mortgace 
remains  in  force  and  unsatisfied,  conceals,  sells, 
or  in  any  manner  diapoaea  of  such  propertTi  or 
any  part  thereof,  or  removes  such  property,  or 
any  part  thereof,  beyond  the  limita  of  the 
county,  or  materially  Injures  or  willfully  de- 
Btroys  such  property,  or  any  part  thereof,  with- 
out the  written  oonsoit  of  the  holder  auch 
mortsace,  shall  be  deemed  guilty  of  a  felony, 
and  Bhall,  upon  conviction,  be  punished  by 
imprisonment  in  the  penitentiary  tor  a  period 
not  exceeding  •  •  *  one  year,  or  by  a  fine 
of  not  to  exceed  fire  hundred  doUara:  Provid- 
ed, that  tbe  writing  containing  the  consent  of 
the  holder  of  the  mortgage,  aa  before  specified, 
shall  be  the  only  com[»etent  evidence  of  such 
consent,  unless  it  appear  that  such  writing  has 
been  lost  or  destroyed."    K  L.  I&IO,  |  2755. 

It  Is  evident  that  the  trial  judge  endeavor- 
ed to  follow  the  strict  letter  of  the  act.  This 
provision  has  not  been  before  this  court  for 
construction  heretofore.  It  is  to  be  remem- 
bered that,  under  the  law  In  this  state,  a 
mortgage  lien  does  not  become  extinct  be- 
canse  of  the  removal  of  the  property  under 
mortgage  from  the  county  wherein  the  same 
is  located  and  the  mortgage  recorded,  to  any 
other  county  in  the  state.  This  provision  of 
the  law,  then,  must  have  had  some  purpose 
in  view  other  than  upholding  the  validity  of 
the  mortgage.  In  our  judgment,  It  was  to 
protect  a  mortgagee  from  fraud,  annoyance, 
and  expense.  It  clearly  could  have  been  en- 
acted for  no  other  purpose. 

Tbe  removal  of  mortgaged  property  fnmi 
one  county  to  another,  as  prohibited  this 
provisioa,  Is  a  felony.  It  woold  hardly  be 
reasonable  to  c<mclude,  having  in  view  the 
policy  of  the  law  of  this  state,  that  the  Leg- 
islature intended  to  give  more  than  fair  pro- 
tection to  the  mortgagee,  and  that  without 
unnecessary  and  harmful  restrictions  upon 
the  mortgagor.  It  la  a  matter  of  common 
knowledge  that,  in  tbe  agricultural  sections 
of  this  state,  a  large  percentage  of  the  prop- 
erty of  the  populatton  (and  especially  the 
rural  pf^uUttion)  is  mortgaged  between  crop 
seasons  for  the  purpose  of  securing  money 
with  which  to  erect  Improvements  and  pro- 
duce crops,  and  with  which  to  purchase  sup- 
plies pend^g  the  harvest  It  Is  also  a  mat- 
ter of  general  information  that,  in  practical- 
ly every  county  of  the  state,  large  numbers 
of  people  living  In  the  agricultural  districts 
occupy  farms  along  the  boundary  lines  of  ewe 
county,  and  transact  their  business,  market 
thehr  crops,  and  purchase  their,  supplies  In 
an  adjoining  county.  Many  of  oiir  important 
trading  pcdnts  are  near  these  boundary  lines. 
This  Is  a  new  country,  wherein  the  demand 


for  money  with  wblcb  to  erect  Improvements 
of  ev«y  kind  is  recognized  as  a  burden  upon 
the  resovrcea  of  many  conunnnitiea.  It  cer> 
talnly  was  not  tbe  purpose  of  the  Legislature 
to  pass  an  act  that  would  seriously  and  ma- 
terially hamper  the  progress  and  develop- 
ment of  great  areas  ot  the  terrttory  Included 
in  fills  state,  nor  was  it  their  purpose  to  ea- 
act  a  statute  that  was  Intended  to  unreason- 
ably and  unnecessarily  railroad  the  MTrtcnl- 
tnral  population  ot  the  state  Into  ttie  peniten- 
tiary. If  this  provision  Is  to  receive  the  con- 
struction placed  on  It  by  the  trial  court,  then 
every  fhrmer  In  the  state  who  lived  in  <me 
county,  and  who,  on  account  of  convenience 
and  proximity,  ft>und  it  necessary  to  market 
his  crops  and  purchase  his  supplies  in  any 
nearby  town  In  an  adjoining  county.  If  there 
happened  to  be  a  mortgage  on  any  of  his 
teams  or  vehicles  used  In  the  ordlimry  course 
of  business  in  carrying  his  crops  to  market, 
or  supplies  from  the  market  to  his  home, 
would  be  subject  to  prosecution  and  commit- 
ment to  the  penitentiary  every  time  be  cross- 
ed the  boundary  line  on  l^itlmate  business. 

We  are  not  inclined  to  uphold  this  con- 
struction. The  language  used,  however, 
strictly  construed,  would  support  this  view. 
The  construction  of  an  Identical  statute  by 
any  other  court  has  not  been  called  to  our 
attention.  We  might  observe,  however,  that 
this  statute,  strictly  construed  as  written,  la 
a  most  vicious  measure  and  probably  invalia. 
We  are  Inclined  to  the  view  that  it  must 
have  been  the  purpose  of  the  Legislature  to 
provide  a  statute  which  would  give  the  mort- 
gagee adequate  and  ample  protection  against 
fraud,  annoyance,  and  unnecessary  expense, 
and  that  therefore  the  Intentltm  of  tliis  act 
vras  to  penalize  any  mortgagor  who  removed 
his  property  from  one  county  to  another  In 
this  state,  and  who,  by  sncta  removal,  either 
defrauded  the  mortgagee  or  intended  to  de- 
fraud him.  In  our  Judgment,  tbe  purpose  ct 
the  lav  is  accom^lshed  when  It  Is  given  this 
ctmstruction.  Under  this  view,  any  mort- 
gagor who  removes  mortgaged  property,  as 
prohibited,  with  the  intent  to  defraud  the 
mortgagee,  would  be  guilty  of  a  violation  of 
tbe  statute ;  or  if  such  mortgagor  voltintarlly 
removes  such  pT<^rty,  and,  by  reason  of 
such  removal,  fraud  is  actually  perpetrated 
on  the  mortgagee,  whether  such  fraud  was 
conceived  before  the  removal  occurred  or 
afterward,  or  whether  such  fraud  was  In- 
tended or  not,  such  an  act  would  be  punish- 
able as  provided.  It  can  hardly  be  said 
that  a  person  should  be  sent  to  the  peniten- 
tiary, deprived  of  citizenship,  and  branded 
as  a  felon  for  the  remainder  of  bis  life,  who 
has  done  no  act  which  Injured  any  one,  and 
has  done  no  act  wtiich  was  intended  to  injure 
any  one. 

[6]  ^th  a  view  of  maintaining  and  up- 
holding the  acta  of  the  Legislature,  we  are 
constrained  to  hold  that  an  Information 
drawn  under  Oils  statute,  in  the  language 
thereof,  is  probably  sufBdent.  and  that  proof 
tending  reasonably  to  establish  the  aUega* 
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tlons  set  forth  would  make  a  prixoa  facie 
case  for  tiie  state. 

[6J  The  qaeetion  of  whether  or  not  a  fraud 
was  Intended,  or  whether  or  not  a  fraud  re- 
Bulted  to  the  mortgagee,  would  be  a  matter 
of  defense.  If  a  wrong  or  fraud  was  Intend- 
ed, or  a  wrong  or  fraud  resulted,  a  convic- 
tion should  follow ;  If  not,  an  acquittal  should 
follow.  There  is  do  doubt  hut  that,  in  any 
event,  the  good  faith  of  the  mortgagor  and 
bis  reasonable  explanation  of  his  acts  would 
be  entitled  to  go  to  the  jury  in  mitigation 
ef  punishment,  as  likewise  would  be  a  show- 
ing that  the  mortgage  debt  had  been  paid. 

For  the  errors  Indicated,  the  judgment  Is 
reversed,  and  the  cause  remanded,  with  di- 
rection to  grant  a  new  trial. 

OOXLB,  J.,  concurs.  FURMA^,  J.,  ab- 
sent 


MARKESON  t.  STATE.    (No.  A-2240.)t 
(Ciiminal  Court  of  Appeals  of  OUahoma.  June 
2d.  1915.) 

(SvUabtu  hv  the  Court.) 

iNioxicATina  LiQuoaa  «s»23&— Pboseodtion 
—  suftlcienot  of  evidehcc  —  owheb  0' 
Puce. 

In  a  prosecQtion  for  selling  intoxicating 
liquor,  the  evideace  examiDed,  and  held  suf- 
ficient to  Bustaia  the  couviction,  and  that  no 
prejudicial  error  was  committed  on  the  trial. 

[Ed.  2^'ote.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ff  SOO-m;  Dec  Vie. 

Appeal  from  County  Court,  Comandie 
County ;  H.  N.  Whalin,  Judge. 

Mike  Markeson  was  convicted  of  selling 
Intoxicating  liquor,  and  he  appeals.  Affirmed. 

See,  also,  146  Pac.  1197, 

Fain  &  Young  and  Stevens  &  Myers,  all  of 
Lawton,  for  plaintiff  in  error.  Chas.  West, 
Atty.  Gen.,  and  3.  I.  McElhoea,  Asst  Atty. 
<xen.,  for  the  State. 

DOYLE,  P.,  J.  On  an  information  which 
Jointly  charged  the  plaintiff  In  error,  Mike 
Markeson,  and  Sam  Kemer  with  selling  wbls- 
ky  to  one  Claud  Story,  the  plaintiff  In  error, 
Mike  Markeson,  was  upon  his  separate  trial 
convicted,  and  his  punishment  assessed  at 
conflnenient  in  the  county  jail  for  90  days  and 
a  flue  of  $500.  Judgment  was  rendered  In 
pursuance  of  the  verdict,  and  from  the  judg- 
ment the  plaintiff  In  error  appeals.  There 
are  nmiieroua  assignments  of  error,  but  we 
will  notice  only  those  assignments  discussed 
In  the  brief. 

The  second  ai^lgnment  of  error  Is  that  the 
court  erred  in  allowing  to  be  Introduced  In 
evidence,  a  copy  of  the  certiflcate  of  the  in- 
ternal revenne  collector.  It  Is  contended  that 
the  retail  liquor  dealer's  license  Issued  to 
plaintiff  In  error  was  Inadmissible  because  it 
shovrs  on  its  face  that  It  permits  the  sale  of 
malt  liquors  only,  and  the  plaintiff  in  error 
was  charged  with  the  sale  of  spirituous  llq- 
oora. 


Section  S609,  Rer.  l^ifa.  Is  as  foUows: 
"The  payment  of  the  special  tax  required  of 
liquor  dealers  by  the  United  States  by  aoy  pei^ 
Bon  within  this  state,  except  local  azenta  ap- 
pointed as  hereinbefore  provided,  shall  ronsti- 
tute  prima  fade  evidence  of  an  intration  to 
violate  the  pxorisioiia  of  this  chapter." 

Tbe  admlsslblUt^  ct  the  certiflcate  baa 
been  so  often  paased  upon  by  this  court  that 
citations  are  unnecessary.  It  will  be  obserr- 
ed  that  the  statute  does  not  say  that  the 
paym^t  of  a  special  tax  to  sell  malt  liquors 
iQ  prima  facie  evidence  of  the  Intent  to  vio- 
late the  law  by  the  sale  of  malt  llqaors. 
There  Is  nothing  Ui  tbe  statute  which  conflnea 
the  ivaratims  of  this  prima  facie  evidence 
to  some  particular  character  or  kind  of  vio- 
lation of  the  Uqnor  law,  and  hence  the  same 
was  properly  admissible  in  this  case. 

The  third  assignment  questions  the  suffi- 
deney  of  the  evidence  to  sostaln  the  verdict 
Tbe  state  introduced  two  witnesses  and  the 
internal  revenue  coIlect(V*s  certificate.  At 
tbe  close  of  this  evidoiee  a  demurrer  there- 
to was  Interposed  and  overmled.  Ko  evi- 
dence whatever  was  introduced  on  behalf  of 
the  plaintiff  In  error.  The  particular  weak- 
ness In  the  testimony  which  the  plaintiff  in 
error  sets  out  is  that  It  was  not  shown  that 
the  place  where  the  whisky  was  sold  was 
that  of  Mike  Markeson,  and  that  it  was  not 
shown  that  the  place  for  which  the  Uqoor 
license  was  issued  was  that  where  the  whisky 
was  sold.  The  evidence  Ed:iows  that  the  place 
where  the  liquor  was  sdkA  was  commonly 
known  as  the  Monarch  Theater,  and  that  the 
actual  sale  was  made  by  Sam  Remer,  the  co- 
defendant.  The  witness  Story  described  the 
plaintiff  in  error  as  follows: 

"Q.  Was  that  all  who  were  in  there  except 
the  man  who  waited  on  you  behind  the  coun- 
ter? A.  Tbere  was  one  fellow  sitting  in  a 
chair  at  the  front  end.  Q.  What  kind  of  look- 
ing fellow  was  he?  A.  1  didn't  pay  moch  at- 
tention to  him;  as  well  as  I  remember,  a  big 
fellow  with  one  arm.  Q.  Ton  see  tbe  defeadant 
sitting  over  tberef  A.  Xes.  Q.  Was  he  similar 
to  this  man  here?  A.  Yes,  Q.  You  didn't 
know  Mike  Markeson  at  that  timt?  A.  Ho." 

The  witness  Story  testified  that  Mike  Mar- 
keson's  place  was  the  Monarch  Theater :  that 
it  was  located  between  First  and  Railroad 
streets,  on  D  avenue.  The  Internal  revenue 
collector's  certiflcate  puts  It  on  D  street,  lot 
No.  9.  It  Is  true  there  Is  no  eTact  Identity 
between  the  lot  No.  9  and  Mike  Markeson's 
place;  yet  there  is  no  discrepancy  between 
the  statement  of  the  witness  and  the  certifi- 
cate. It  Is  also  reasonable  to  presume  that 
Mike  Markeson  secured  the  permit  to  sell 
whisky  at  his  own  place.  The  evidence  shows 
that  there  was  a  bar  and  glasses  and  bottles 
and  a  bartender,  and  that  Mike  Markesoa 
was  In  the  room  when  the  sale  was  made. 

In  the  absence  of  any  evidence  to  the  con- 
trary, it  must  be  assumed  that  this  liquor 
business  on  Mike  Markeson's  property,  with 
Mike  Markeson  present,  with  Mike  Markesoa 
having  a  federal  retail  liquor  dealer's  UceDse, 
was.  Id  fact  the  liquor  business  of  HU^e 
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Markeson,  and  ttiat  liia  codefendant,  Sam 
Bemer,  was  acting  as  his  bartender. 

We  bave  carefuUy  examined  the  charge  of 
tbe^court  and  considered  each  end  all  of  the 
assignments  based  thereon  and  discussed  In 
the  brief,  and  we  find  the  charge,  considered 
as  a  whole,  fairly  and  fuUy  presented  the 
law  api^ldable  to  the  case. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  a[^>ealed  from  is  affirmed. 

FURMAN  and  ABMSTRONG.  33.,  concor. 


MOUNTAIN  LAKD  MINING  CO.  t.  MID- 
WAT  IRR  GO.  et  al.   (Na  2583.) 

(Supreme  Court  of  Utah.  March  11, 1015.  Be- 

hearin^  Denied  June  29,  191S.) 

1.  Watebs  and  Watee  Coitrses  iS=9]52  — 
Water  Riohct— Suit  to  Quiet  Titlb— Bt- 

IDKNCB. 

In  &n  action  to  qaiet  title  to  water  flowing 
from  a  tunnel  constructed  by  plaintiff  and  its 
predecessor  in  interest,  evidence  held  not  to 
suRtaio  a  finding  tfaat  plaintiff  was  the  ownor 
of  all  the  water  Issiiing  from  the  tunnel  over 
and  aboTe  a  specified  quantity. 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  IHg.  §8  156.  157;  Dec. 
IMg.  «=al52.] 

2.  Watebs  and  Water  Coubses  «=>130  — 
Appeopkiatioh  of  Wateb  —  "Developed 
Watee," 

"DeYeloped  water"  is  water  which  is 
brought  to  the  surface  and  made  arailable  for 
use  by  the  party  claiming  the  water. 

fEd.  Note.— For  other  cases,  see  Waters  and 
n  nter  Oonraes,  Cent  Dig.  S  145 ;  Dec  IHg.  «=» 
130*] 

3.  WATBsa  AND  Watee  Coubses  «=>152-De- 
velopbd  Watee — Bubdbn  of  Pboof— Pre- 
sumption. 

Where  a  party  goes  upon  a  stream,  the 
waters  of  which  have  been  appropriated  by  oth- 
ers, and  drives  a  tunnel  into  the  watershed 
drained  by  the  stream  and  in  close  proximity  to 
the  bed  of  the  stream,  and  collects  water  woich 
be  claima  to  be  "developed  water,"  the  burden 
is  on  him  to  show  by  satisfactory  proof  that  the 
water  is  in  fact  devel(^>ed  water.  -In  such  case 
the  presumption  is,  until  overcome  by  satis- 
factory proof,  that  tbo  water  is  tributary  to  the 
main  stream,  and  the  right  to  its  use  is  vested 
in  the  prior  approprlators  of  the  stream. 

[Bd.  Note. — For  other  cases,  see  Wat^s  and 
Water  Courses,  Cent.  Dig.  g}  166,  157;  Dec. 
Diff.  <8»152.] 

Straup,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Wasatch  Coon- 
ty;  A.  H-  Chrlsteoson,  Judge. 

At^on  bj  the  Mountain  Lake  Mining  Gbm< 
pany  against  the  Midway  Irrigation  Gompa- 
njr  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeaL  Berersed  and  re- 
manded. 

Plalntlfr  brought  this  action  .against  the 
Uldway  Irrigation  Company,  a  corporation, 
and  36  other  parties,  to  quiet  title  to  certain 
water  flowing  from  a  tunnel  constructed  by 
it  and  its  predecessor  in  Interest,  known  as 
the  Mountain  Lake  tunnel.  Plaintiff  aUegea 
In  Its  cmnplalnt  that  It  Is  a  corporation  "en- 
gaged In  the  business  of  owning,  developing, 
and  operating  Its  mines  and  mining  claima  In 


'  Wasfttoh,  Utah,  and  Salt  I.alEe  connttes,  state 
:  of  Utah,  and  the  draining  of  water  there- 
from and  utilizing  such  water  for  beaeflcial 
purposes,  and  that,  in  about  the  year  A.  D. 
1900,  plaintiff's  predecessors  in  interest,  for 
the  purposes  aforesaid,  commenced  an  under- 
ground tunnel  In  and  upon  its  mining  claims 
aforesaid,  and  from  and  since  said  date  have 
continued  until  the  plaintiff  now  has  com- 
pleted such  tunnel  for  a  distance  of  approxi- 
mately one  mile,  all  within  the  mining  claims 
and  property  of  this  plaintiff,  and  that  out 
of  said  tunnel  there  Is  now  (August  8,  1910) 
Issuing  a  large  quantity  of  water,  to  wit, 
about  14  second  feet,  all  of  which  comes 
from  seepage  in  its  said  tunnel  and  other 
underground  sources,  all  of  whldi  said  wa- 
ter is  collected  and  developed  by  the  said 
tunnel  and  in  and  from  the  mining  claims 
and  properties  of  the  plaintiff  by  means  of 
said  tunnel,  and  all  of  which  said  water, 
other  than  about  one-fourth  thereof,  had  not 
theretofore  found  its  way  to  the  surface  of 
.the  earth  so  as  to  become  a  tributary  to  any 
known  surface  stream  or  water  course." 
Plaintiff  also  alleges  that  the  defendants  claim 
to  be  the  owners  and  entitled  to  the  use  of 
all  the  water  issuing  from  the  tunnel,  and 
that  they  have  "diverted  and  used  the  same 
upon  their  lands  for  irrigation  and  other  pur- 
poses, against  the  will  and  without  the  con- 
sent of  the  plaintiff,  and  in  violation  of  the 
rights  of  the  plaintiff,"  and  that  the  defend- 
ants "threaten  to  continue  tbeir  said  wrong- 
ful and  unlawful  Invasion  of  tlie  title,  pos- 
eesslon,  and  use  of  the  plaintiff  tn  said  three- 
fourths  of  said  water,  and  to  take,  divert, 
and  use  said  three-fourths  of  said  water  to 
the  Irreparable  Injury  of  this  plalntlfF." 

Defendants  admit  that  plaintiff  and  its 
predecessor  In  interest  constructed  the  tun- 
nel mentioned  In  the  complaint  and  for  the 
purposes  therein  stated,  but  allege  that  the 
waters  encountered  in  the  course  of  Its  con- 
struction, and  that  flow  from  the  mouth  or 
portal  thereof,  were  underground  streams 
and  seepages  that  constitute  the  permanent 
sources  of  the  waters  of  a  creek  known  as 
Snake  creek,  which  "rises  on  the  eastern 
slope  of  the  Wasatch  range  of  mountains  and 
flows  easterly  Into  what  Is  known  as  Provo 
Valley,  where  said  waters  are  now  •  ♦  • 
and  for  more  than  25  years  next  preceding 
the  commencement  of  this  action  have  been 
used  by  the  defendants  and  their  predeces- 
sors in  Interest  for  Irrigation,  domestic,  and 
other  beneHclal  purposes;  that  all  of  the 
waters  of  said  creek,  as  above  described,  and 
the  water  rights  pertaining  thereto,  are,  as 
above  stated,  owned  by  these  defendants,  and 
the  same  are  neoessary  aud  not  more  than 
sufficient,  when  economically  used*  for  the 
pnrpoaes  hereinbefore  stated." 

The  record  shows  that  Snake  Creek  can- 
yen,  down  which  the  water  in  cuitroversy 
flows,  Is  from  five  to  eight  miles  in  length, 
and  that  tike  bed  of  the  aeek.  has  a  fall  ap- 
pToxIinatelr  500  feet  ptf  mUe^  Bewondeat'i 
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tunnel,  the  portal  of  which  Is  within  a  few 
feet  of  Snake  creek,  is  situated  near  the  head 
of  the  canyon  and  extends  into  the  mountain 
parallel  with  the  creek  bed.  The  grade  of 
tlie  tunnel  Is  1%  per  cent  and  the  raise 
from  the  mouth  to  the  face  of  the  tunnel  is 
^m  75  to  80  feet ;  that  Is,  the  face  of  the 
tunnel  Is  from  75  to  80  feet  higher  than  the 
portal. 

W.  B.  Searle,  who  was  In  the  employ  of, 
and  a  witness  for,  respondent,  testified  that 
he  made  Buryeys  of  respondent's  mining 
claims  Into  which  the  tunnel  is  driven,  and 
that  he  is  familiar  with  the  drainage  area 
of  Snake  creek;  that  the  elevation  of  Snake 
creek  (above  sea  level),  at  a  point  opposite  the 
mouth  of  the  tunnel,  la  approximately  8,400 
feet ;  that  the  elevation  of  the  head  of  Snake 
Creek  canyon,  under  which  the  tunnel  ex- 
tends. Is  approximately  1,100  feet ;  that  above 
and  beyond  the  mouth  of  the  tunnel  "there  Is 
a  slope  two  ways  towards  Snake  creek,  from 
the  northwest  and  the  southwest,  varying  in 
height  from  2,600  to  1,000  feet";  and  that 
the  drainage  area  of  Snake  Creek  basin  or 
water  shed  above  and  beyond  the  Beuhler 
Switch,  which  is  1,575  feet  from  the  mouth 
of  the  tunnel.  Is  470  acres.  The  evidence 
also  shows,  what  there  is  on  the  point,  that 
at  some  points  on  Snake  creek,  below  the 
mouth  of  the  tunnel,  the  distance  from  the 
top  or  crest  of  one  side  of  the  canyon  to 
the  crest  of  the  other  aide  is  about  four 
miles;  that  the  canyon  near  Its  source  la 
narrow,  and  the  crests  of  the  walls  or  sides 
thereof  are,  only  a  short  distance  apart 

One  witness,  who  has  resided  at  Midway 
and  has  known  the  canyon  practically  all  of 
his  life  (44  years),  testified,  and  his  testi- 
mony Is  not  disputed,  that  for  "3%  mllea  the 
walls  of  the  canyon  start  practically  from 
the  side  of  the  creek,"  and  that  "there  are 
lots  of  ravines,  hills,  and  canyons  up  finake 
creek  on  either  side."  Several  of  the  ravines 
and  canyons  contain  water  that  flows  into 
Snake  creek  below  the  mouth  of  the  tunnel. 

WlUlnm  Witt,  a  witness  for  respondent, 
testified  that: 

"There  are  four  streams  of  water  flowing  into 
Snake  creek  between  the  Mountain  Lake  tan- 
Bel  and  Lavena  cre^  There  are  sews  along 
the  creek  whereby  water  reachra  Snake  creek 
between  Lavena  creek  and  the  Mountain  Lake 
tunnel  other  than  the  streams  to  whldi  I  refer." 

Another  one  of  respondent's  witnesses,  who 
Is  a  civil  engineer,  testified  that: 

"In  1907  the  flow  of  Lavena  creek  was  two- 
fifths  of  the  entire  flow  of  Snake  creek  below 
the  junction  of  the  two  streams.  Lavena  creek 
has  always  been  a  large  stream." 

From  the  foregoing  ftcts,  whldi  are  not 
disputed,  it  will  be  oheemd  that  Snake  creek 
and  Snake  Cre^  canyon  are  typical  <tf  many 
of  the  small  canyons  and  the  streams  of 
water  flowing  therein  in  this  arid  mountalu 
r^^n.  It  is  a  matter  ot  common  knowledge 
that  the  sources  of  these  canyon  streams  are 
nsaally  near  the  tops  of  the  monntalna  in 
which  they  are  situated,  and  are  fed  by 
snwings  and  seepages  and  by  rains  and  melt- 


ing snows.  When  the  precipitatlMi  of  rain 
aud  snow  at  and  In  the  vicinity  of  the  water 
sheds  is  plentiful,  and  we  have  what  la 
known  as  a  "wet  season,"  the  volume  of  wa- 
ter flowing  from  the  springs  and  seepages  is 
perceptibly  greater  than  it  is  when  the  pre- 
cipitation is  light  (below  normal),  and  we 
have  what  is  termed  a  "dry  seasMi.'*  Other 
climatic  conditions,  such  as  what  Is  known 
as  "early"  and  "late"  springs,  also  hare  their 
Influence  on  these  mountain  streams,  espe- 
cially during  the  period  of  low  water,  which, 
the  evidence  shows,  usually  commences  in 
Snake  creek  in  the  month  of  July. 

In  the  year  1885  the  defendants  exchanged 
the  water  of  ooa  of  the  tributaries  of  Sna!ke 
creek,  known  as  Flue  creek,  for  five  second 
feet  of  water  that  issues  from  what  is  known 
as  the  Ontario  tunneL  This  tunnel  water 
empties  into  tlie  Provo  river  and  Is  taken 
from  the  river,  together  with  three  feet  of 
river  water  at  a  i>oInt  near  Midway,  and 
used  by  stockholders  of  the  Midway  Irriga- 
tion Company  to  irrigate  their  lands.  The 
eight  second  feet  of  water  diverted  from  the 
Provo  rtver  (which  includes  the  flve  second 
feet  of  water  from  the  Ontario  tunnel)  and 
the  waters  of  Snake  creek  constitute  defend- 
ant's entire  anpply  of  water  with  which  they 
Irrigate  approximately  4,000  acres  of  land. 

The  court  found,  and  the  evidence  shows, 
that: 

"Said  Snake  creek  is  a  natural  stream  of  wa- 
ter riaing  on  the  eastern  slope  of  the  Wasatch 
range  of  mountains  west  of  Provo  Valley,  ia 
Waaatch  couo^,  Utah,  and  that  It  flows  east- 
erly Into  said  Provo  valley;  that  it  is  formed 
by  rains  and  melting  snows  and  nomecous 
springs  and  seepages  situated  along  Its  ODOZfe 
that  nnd  their  way  into  the  channel?' 
The  court  also  found: 

That  a  lai^e  quantity  of  water,  "to  wit  aboat 
eight  second  feet  all  of  which  oomee  from  see- 
page in  the  said  tunnel  and  other  andergTovnd 
sources,  and  all  of  wUch  said  water  is  collect- 
ed, and  all  thereof,  except  second  feet  was 
and  is  wholly  developed  1^  said  tnnneU  *  *  * 
and  all  of  which  said  water,  other  than  8% 
second  feet  thereof,  had  not  theretofore  foiud 
its  way  to  the  surface  <tf  the  earth,  so  at  to 
become  a  tributary  to  any  known  sorfsoe 
stream  of  water." 

The  court  further  found,  and  the  evidence 
shows: 

"That  in  the  driving  and  construction  of  tud 
tonnei  by  the  plaintiff,  at  different  and  vari«iB 
points  in  said  tunnel,  considerable  water  was  in- 
tercepted ;  the  first  considerable  Sow  beioK  en- 
countered at  a  point  In  said  tunnel  known  aa 
'Beuhler's  Switch,'  being  at  a  i^lnt  In  said  tna- 
nel  approximately  1,200  feet  from  its  moau, 
and,  aa  said  tunnel  was  continued  in  its  course, 
the  qnanti^  of  water  was  increased  by  other 
underground  water  being  encountered  from  dnw 
to  time,  nntil  the  tunnel  had  been  driven  a  total 
length  of  approximately  one  mile,  beiag  A" 
point  the  tunnel  had  reached  at  the  commence- 
ment and  at  the  close  of  the  trial  of  this  case. 
That  in  the  prosecution  of  the  work  in  Um  drir* 
ing  of  the  Bud  tnnnd,  as  the  water  was  struck 
at  the  face,  the  flow  nearer  the  month  or  portal 
of  said  tunnel  would,  to  some  extent  dimintsh. 
but  as  the  work  proceeded,  and  the  tonne)  was 
increased  In  lengui.  there  was  a  general  increase 
in  the  total  flow  of  the  water  therein ;  thst,^ 
the  point  in  said  ttuael  known  as  Beohlarv 
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Switch,  a  lane  quantity  of  water  was  ^cood- 
tered.  which,  when  first  encoanterad,  burst  forth 
in  a  lat^e  qoantitr.  bat  it  gradually  diminished 
for  a  number  of  days,  until  about  one  wedi, 
when  its  water  had  reached  its  ordinary  flow; 
that  in  the  channel  of  Snake  creek  and  in  the 
vicinity  of  said  tannel  were  located  several 
mrings  which  liad  theretolore  formed  a  part  of 
uie  pomancDt  scarce  of  supply  of  said  creek; 
ttiat  when  said  large  quantity  of  water  was 
struck  at  and  near  ^e  Beuhler^s  Switch  in  said 
tunnel,  about  the  year  1902.  said  sprinss  above 
mentioned  immediately  began  to  diminish  in 
tbeir  flow,  and  that  witUn  a  short  time  tb^ 
entirely  ceased  to  flow,  but  the  water  struck  at 
the  point  In  said  tunnel  known  as  Beuhler'a 
Switch  continued  to  flow  at  approximately  tiM 
same  quantity  aa  bad  theretofore  issued  from 
all  of  aaid  aprincs.  ejxept  that  as  the  tunnel 
was  driven  into  the  mountain  from  the  said 
BenUer*a  Switch,  and  the  water  was  struck 
farther  on  in  the  tunnel,  the  flow  of  water  was 
diminished  to  some  extent  at  and  near  said 
Beuhler's  Switch,  and  that  said  springs  thus 
dried  up  have  since  said  time  remamed  perma- 
nently dry.  and  the  water  from  the  said  tunnel 
has  continued  to  flow;  that  the  sprlugs  thus 
dried  up  were  from  three  to  aix  in  number,  and 
tii&t  the  said  springs  were  fed  by  an  under- 
ground water  course,  and  that  said  springs,  be- 
fore bein^  cat  off  and  dried  up  by  the  driving 
of  the  said  tunnel,  formed  a  portion  of  the  per- 
manent supply  of  water  in  Snake  creek; 
*  *  *  that  the  stockholders  of  tike  defendant 
corporation  Midway  Irrisadon  CfHopany  and 
the  other  defendant  are  the  owners  of  land  in 
severalty,  situated  in  and  near  Midway,  Wa- 
satcb  county,  Utah,  amounting  to  approximate- 
ly 4,000  acres ;  that  the  said  lands  are  unpro- 
ductive without  irrigation,  but  with  irrigation 
are  highly  productive  and  valuable ;  that,  more 
than  25  years  prior  to  the  commencement  of 
the  said  Mountain  Lake  Tunned,  varioaa  people 
settled  upon  said  lands,  and  appropriated  for 
beneficial  uses  in  irrl^atrng  tbeir  said  land,  and 
for  domestic  and  culinary  purposes,  all  of  the 
water  flowing  in  Snake  creek,  and  their  suc- 
cessors have  ever  since  used  said  water  for  the 
irrigatitm  of  said  land  and  irther  banefidal  pur- 
poses." 

The  conrt  tbnud,  as  ccmcluBloiu  of  law, 
so  far  as  material  here: 

"That  the  plaintiff  is  the  owner  of  all  the 
water  Issuini^  from  the  tunnel  over  and  above 
3%  second  feet,  •  •  •  and  that  plaintiff  is 
entitled  to  a  decree  •  •  •  quieting  its  title 
to  said  excess  of  said  water  flowing  from  said 
tnnnel." 

A  decree  in  conformity  with  the  flndlngs 
of  fact  and  eixicluBlons  of  law  was  entered, 
and  plaintiff  was  adjndged  to  be  the  own- 
er and  entitled  to  the  use  of  all  water  flow- 
ing from  the  tannel  In  excess  of  3^  second 
feet 

Defendants  appeal. 

Tburman,  Wedgwood  ft  Irvine,  of  Salt 
Lake  City,  for  appellants.  A  C.  Hatch,  of 
Heber,  and  B,  E.  Gorfman,  of  Proro,  for  re- 
spondeat 

McGABTT,  J.  (after  stating  the  facts  aa 
above).  [1]  Appellants  earnestly  omitend 
tbat  the  portion;  of  the  court's  decision, 
nliereln  It  Is  held  that  all  of  the  water  l8su> 
ing  fn»D  the  Mountain  Lake  tunnel  in  excess 
of  3%  second  feet  was  developed  and  collect- 
ed by  the  driving  of  the  tunnel,  and  is  water 
which  had  not  theretofore  found  Its  way  to 


the  surface  of  the  earth  bo  as  to  become  a 
tributary  to  w  source  ct  supply  for  any 
known  surface  stream,  is  not  only  unsap- 
ported  by,  bat  Is  contrary  to,  the  evidence. 
This  la  tiie  decisive  questicm  in  the  case, 
and  the  only  one  we  deem  necessary  to  con- 
alder. 

The  record  shows  that  the  constrnctlfHi  of 
the  tannel  was  begun  In  1897.  The  water 
at  the  Beuhler  Switch  was  encountered  in 
1902. 

William  J.  Knl^t,  a  director  cmd  tlie  gen- 
eral manager  of  respondent  company,  testi- 
fied that,  from  a  point  near  the  month  of  the 
tannel,  "Oten  are  little  streams  coming  in 
along  until  you  reach  what  thfl^  call  the  big 
spring  at  tbe  Benhler  Switch."  The  evi- 
dence, without  conflict,  shows  that,  when  the 
water  at  the  Benhler  Switch  was  encounter- 
ed in  the  tunnel,  the  volume  was  so  great  that 
the  men  driving  the  tunnel  were  compelled 
to  suspend  work  thereon  (or  10  or  12  days, 
during  which  time  the  water  gradually  re- 
ceded. And)  when  work  was  resumed,  a 
curve  was  made  in  the  tunnel  at  the  Beuh- 
ler Switch  to  avoid  the  rush  ot  water  com- 
ing In  at  that  point 

B.  T.  Kimball,  a  witness  for  the  respond- 
ent, testified,  regarding  the  flow  of  water  at 
the  Beuhler  Switch  and  a  flow  encountered 
In  the  tunnel  about  100  feet  beyond,  as  fol- 
lows: 

"I  saw  the  flow  of  water  coming  from  the 
tunnel  after  striking  water  at  the  Beuhler 
Switch.  ♦  •  •  When  we  got  the  flow  of  wa- 
ter from  the  Beuhler  Switch,  we  had  a  great 
pressure,  th^  after  a«while  it  dropped  off. 
•  •  *  Tliey  had  to  hold  up  in  their  work, 
and  I  was  there  during  the  time  they  were 
waiting.  •  •  *  I  should  say  it  was  between 
three  weeks  and  a  month  before  it  dropped  down 
to  what  1  call  the  normal  flow.  •  *  •  We 
drove  the  tunnel  somewhere  about  300  feet  be- 
yond the  Beuhler  Switch.  Within  that  distance 
(something  less  than  100  feet  from  the  switch) 
we  struck  another  flow  of  water.  Compared  to 
the  other  it  was  light"  That  the  water  at  the 
Beuhler  Switch  "diminished,  possibly,  to  an 
amount  equal  to  the  water  we  struck."  Q. 
And  then  you  went  about  300  feet  and  struck 
another  flow?  A.  We'  didn't  strike  a  flow, 
just  a  little  seepage." 

Work  on  the  tnnn^  at  this  point  was  not 
resumed  until  May  the  following  year  (1903). 

William  Witt,  one  of  respondent's  princi- 
pal vritnesses,  who  was  In  charge  of  (lie  iter- 
ations when  work  vras  resumed  In  the  tunnel, 
testified  in  part  aa  follows: 

"Hie  tunnel  was  in  approximately  180  feet 
beyond  the  Beuhler  Switch  when  I  commenced. 
There  was  a  stream  of  water  coming  in  between 
the  Beuhler  Switch  and  the  face  of  the  tunnel 
when  I  went  there  at  one  place  in  particular. 
Atwut  30  feet  beyond  where  this  stream  of 
water  was  when  1  went  there,  we  struck  an- 
other flow  of  water,  and  the  one  behind  all 
dried  up^  I  cannot  recall  another  instance 
where  the  stream  entirely  dried  up  as  we  pros- 
ecuted the  work  ahead." 

Fred  Hlcken,  another  of  respondent's  wit- 
nesses, testlfled: 

"I  went  there  in  19C^  The  tunnel  was  in 
about  200  feet  beyond  the  Beuhler  Switch." 
Tbat  there  was  a  atream  of  water  flowing  into 


Digitized  by 


932  149  TACIVSO 

die  tanjMl  bcmnd  the  Benhler  Switch  and 
about  50  feet  bom  the  face.  That  "from  this 
stream  to  the  fo.ce  water  occurred  seeping  and 
dripping.  From  there  on  I  would  estimate  the 
tunnel  was  driven  from  50  to  100  feet.  Then 
we  struck  a  considerable  stream  coming  in 
through  a  fianuv  or  crack  ip  the  rock.  Tbe 
dripping  I  referred  to  dried  after  we  passed 
the  water  course.  ♦  ♦  •  We  next  struck  a 
considerable  flow  in  100  or  150  feet  There 
were  driKungs  before  we  got  to  that  between 
the  vpnjxg  we  struck  before  and  the  one  I  now 
speak  of,  but  no  water  came  In  in  seams  or 
streams.  Wboi  we  struck  the  next  stream  the 
drippings  ceased  and  dried  up." 

This  witness  farther  testified: 

"Every  50  or  100  feet  we  would  come  to  a 
water  course,  some  large  and  some  small,  and 
BB  we  passed  the  streams  there  would  be  more 
or  less  dripping  until  we  came  to  the  next,  and 
after  that  water  was  let  into  the  tunnel  through 
the  water  course  the  dripping  behind  in  me 
main  would  cease.  Not  every  time,  but  gener- 
ally. We  struck  one  in  1007,  •  *  •  about 
2,500  feet  beyond  the  Beuhler  Switch.  *  *  * 
I  could  not  say  wbetber  the  water  was  coming 
through  seams.  It  was  coming  In.  so  thick  we 
didn't  care  to  locd^" 

Begarding  the  manner  in  which  the  wa- 
ter came  into  the  tnnnel  as  the  work  thereon 
progressed,  wliether  through  seams  or  fissures 
in  the  rocks  or  from  se^is,  and  the  effect  the 
tapping  and  opening  up  of  a  flow  of  water 
would  hare  on  the  preceding  streams  or 
sewages,  there  la  no  sutettantial  conflict  In 
the  evld^ice. 

One  of  aK>ellant'8  witnesses,  a  Mr.  Baa- 
dere^er,  who  worked  in  the  tunnel  from  1001 
to  1910»  inclnslTe,  testified  on  this  point  In 
part  as  follows: 

^The  water  struck  af  Beuhler  Switch  flowed 
with  a  big  rusb  for  about  a  week  and  then  set- 
tled down  to  its  normal  size.  *  •  *  I  was 
there  when  the  work  continued  on.  We  strudc 
some  water  all  along.  As  we  went  on  it  dried 
up  behind  us.  The  water  continued  to  decrease 
as  we  opened  up  new  channds  of  water  in  proE- 
ecuting  the  work.  It  decreased  behind  and  at 
the  Beuhler  Switch  by  degrees.  For  quite  a 
ways  on  there  was  ^nlte  a  quantity  of  water 
near  tbe  face  all  the  time.  When  I  ceased  work 
there  the  tnnnel  was  in  some^ing  over  5,000 
feet  The  water  did  not  diminish  behind  as  we 
progressed  with  the  tunnel  all  the  way.  In 
some  places  the  water  kept  running  after  we 
went  on.  The  large  flows  did  not  continue  the 
same  sise.  Tbey  did  not  diminish  quite  as 
much  as  tbe  Betmler  spring  did." 

Bmeet  Kuhler,  another  of  appellants*  wit- 
nesses, who  worked  In  the  tunnel,  testified: 

"I  commenced  work  there  in  1902.  •  »  • 
I  remember  the  striking  a  lai^e  flow  of  water 
at  the  Beuhler  Switch.  «  •  *  There  was  so 
much  water  in  there  we  couldn't  do  anjthinz, 

*  •  •  and  we  never  went  to  work  until 
seven  or  eight  days  after  that  •  •  •  The 
fiu^  of  water  ran  off  in  about  10  or  12  days. 

*  •  •  I  woAed  there  about  a  month  after 
we  struck  the  water  at  the  Beuhler  Switch. 
Hie  next  year  I  began  again.  We  struck  more 
water  as  we  worked  beyond  the  Beuhler  Switch. 
I  did  not  find  the  Beuhler  Switch  water  flow- 
ing when  I  went  back  in  1903— not  all  of  it 
There  had  been  a  change.  There  was  hardly 
anj  water  in  the  Beuhler  Switch.  There  was 
water  running  from  other  places  in  the  tunnel 
near  the  face.  •  •  *  When  I  resumed  work 
in  IMS,  I  should  judge  there  was  about  one- 
teotta  as  much  water  coming  from  the  Beuhler 
Switdi  as  when  it  receded  to  its  ntvmal  flow 


BBPOBTUB  (Utali 

after  we  struck  it  in  1902.  Ab  we  proseeated 
the  work  at  the  tunnel  and  drove  the  face  in 
further,  the  water  would  dlmlnj^,  and  in  cer- 
tain places  it  ceased." 

Some  of  the  respondent's  witnesses,  who 
were  connected  with  the  oonstructttm  of  the 
tunnti,  testified  that  In  their  cqpinlon,  and 
others  testified  unqualifiedly,  that  since  1902, 
as  the  wori£  progressed  In  the  tunnel,  there 
was  a  gradual  increase  of  tbe  flow  at  the  por^ 
tal  of  the  tnnnel. 

One  witness  (Witt)  testified  that  In  Angnst, 
1907,  the  tunnel  had  been  driven  a  little 
more  than  8,000  feet,  and  at  that  time  more 
than  half  of  tbe  water  issuing  from  the  tun- 
nel was  coming  from  the  portion  that  had 
been  driven  since  1903 ;  and  that  "the  quan- 
tity coming  out  of  the  tnnnel  in  1909  was 
easily  double  what  It  was  in  1903."  And 
again: 

"I  should  judge  a  second  foot  of  water  or  more 
was  added  after  1907." 

Another  of  respondent's  witnesses  testified 
on  this  pohtt  as  follows: 

"While  I  was  there  In  1908.  one  large 
(water  course)  was  opened  up.  •  *  •  It 
came  in  at  the  sides  in  a  stream.  TUm  increas- 
ed the  flow  of  water  in  tiis  tunnel  and  the  in- 
cnaae  eontfnoed  until  I  anit" 

On  tbe  other  hand,  appellants'  wttnoasos, 
who  were  woriking  In  the  tonnel  at  the  time 
the  flow  of  mter  at  tbe  Benhler  Switch  was 
encountered  and  continned  working  there  un- 
til the  tunnel  was  driven  1,600  feet  or  more 
beyond  the  switch,  testified  that  in  their 
opinion  there  was  no  appreciable  increase 
in  the  TOlnme  of  water  issuing  from  On  tnn- 
nel after  it  was  driven  bey<Hid  tba  switch. 
The  probative  forces  however,  of  the  evi- 
dence ot  respond^it,  regarding  the  allied  In- 
crease in  the  volume  of  water  in  tiie  tunnel 
since  1007,  is  very  moch  weakened,  if  It  Is 
not  entire^  overcome  and  destroyed,  by  oth- 
er evidence  adduced  by  respcmdent  a  mudi 
more  convincing  character.  In  August,  1907, 
respondent's  onployte,  under  the  direction 
and  sapervialtm  ot  a  competent  dvU  omineer, 
W.  B.  Searle,  who  also  was  In  the  employ  of 
respondent.  Installed  a  weir  Oi  devlee  for 
measuring  water)  at  the  mouth  of  the  ton- 
nel, and  one  of  th»i,  W.  Witt,  measured  the 
water  issuing  therefrom  almost  daily  from 
August  17th  to  and  Indndlnc  October  18, 
1907.  According  to  those  measurements,  the 
correctness  of  which  Is  itot  dbqmted  nor  In 
any  way  challenged,  the  flow  of  water  from 
tbe  tunnel  August  17th  and  18th  was  13^ 
second  feet;  on  tbe  19th,  12.80;  on  the  23d, 
11.65 :  from  the  2601  to  ZTth,  Inclnslve^  10^7 ; 
on  the  31st,  ia29;  on  September  9.63. 
On  December  14,  1907,  tiie  stream  was  again 
measured  by  respondoifs  mnjfloyti,  and 
there  was  imly  4.6S  second  ^et  of  watw  Issa- 
lug  from  the  tmmeL  During  the  mouth  ot 
August,  1011,  respondaif  B  employte  again 
measured  the  water  issuing  from  tbe  tnnneL 

W.  B.  Searle  testlfled  that  "measDrementa 
were  taken  eacli  day.  From  Angnst  IBth 
to  the  20th,  fatduBlTe^  tba  flow  was  IJBBr  lae- 
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ond  feet  The  flow,  tlierefore,  was  more  than 
fire  second  feet  less  than  it  was  on  the  cor- 
lespoDdlng  dates  of  1907.  Searle  further  tes- 
tified that  "from  Anpist  20th  to  27th  It  <the 
flow)  was  7.42"  Becoud  feet  This  was  3.6 
second  feet  less  than  flowed  from  tiie  tun- 
nel on  the  correapondtng  dates  of  1907.  Con- 
tinuing, the  witness  said,  "From  August  28th 
to  September  Ist  Snduslve  It  (the  flow)  was 
7.42"  second  teet,  which  was  a^roxlmately 
2.^  secfHid  feet  less  than  It  was  on  the  cor- 
respondlns  dates  In  1007.  The  wUness  far* 
ther  testified  that  the  flow  "frMu  Septem- 
ber 2d  to  4tb»  inclusive,"  was  7.24  second 
Itoet,  whidi  was  2.66  second  feet  less  than  it 
was  September  2,  1907.  These  measnre- 
ments,  the  correctness  of  which  is  Touched 
for  by  respondent,  and  which  is  not  disput- 
ed or  even  questioned  by  aroints,  show 
oonclnsiTely  that  there  has  been  a  decrease 
of  several  second  feet  In  the  flow  of  the  wa- 
ter fnnn  the  tunnel  since  August,  iSfft.  It 
bavlng  been  thus  shown,  by  evidence  Intro- 
duced 1^  respondent  of  the  nuMt  convincing 
and  condusive  character,  that  tibere  were 
several  second  feet  more  of  water  issuing 
tram  the  tunnef  during  the  months  of  Au- 
gust and  September,  1907,  than  there  was 
daring  the  same  montlis  in  1911,  It  neces- 
sarily follows  that  the  witnesses,  who  testi- 
fled  that  there  has  been  a  gradual  increase 
In  the  flow  as  the  work  progressed  in  the 
tann^  idnoe  1907,  were  mistaken.  This  evi- 
dence also  tends  to  show,  in  fact  it  is  all 
but  conclusive,  that  the  water  encountered 
In  the  tunnel  since  1907,  as  the  work  therein 
progressed  is  at  least  a  portion  of  the  same 
flow  that  found  its  way  into  the  ttfnn^ 
through  fissures,  cracks,  and  crevices  in  the 
country  rock  through  which  the  tunnel  was 
driven  during  the  year  1907  and  prior 
thereto. 

The  trial  court  found,  and  respon^t,  tn  Its 
eomplaint,  in  efTect  admitted,  that  a  continu- 
ous stream  of  3%  second  feet  flowed  from  the 
springs,  h«reln  referred  to,  before  the  under- 
ground flow  of  this  water  was  Intercepted 
at  the  Beuhler  Switch  by  the  driving  of  the 
tunnel.  It  is  therefore  determined,  so  far  as 
respondent's  rights  are  Involved  In  this  ap- 
peal, that  the  minimum  (the  natural)  flow  of 
water  in  this  particular  underground  chan- 
nel before  it  was  tapped  by  the  draining  of 
the  tunnel  was  second  feet  Evidence 
Introduced  by  respondent  shows  that  there 
were  about  2  second  feet  coming  into  the  tun- 
nel at  and  in  the  vicinity  of  the  Beuhler 
Switch  when  work  was  resumed  in  the  spring 
of  1903.  On  August  28.  1911,  Mr.  Searle,  in 
the  interest  of  respondent,  measured  the  wa- 
ter in  the  tunnel  at  a  point  85  feet  beyond 
the  Beuhler  Switch  and  also  measured  the 
stream  at  the  month  of  the  tunnel.  Accord- 
ing to  these  measurements,  the  correctness  of 
which  is  not  In  dispute,  the  flow  at  the  point 
beyond  the  switch  was  6.04  second  feet  and 
at  the  month  of  the  tunnel  7.43  second  feet 
showing  that  the  quantity  of  water  coming 


Into  the  tunnel  between  the  two  points  was 
1.39  second  feet  The  decrease  of  approxi- 
mately 2.11  second  feet  ao  shown  by  these 
measurements  tn  the  quantity  of  water  com- 
ing into  the  tunnri  at  and  In  the  vicinity  of 
the  Beuhler  Switch  since  the  stream  receded 
to  its  normal  flow  at  that  point  in  1902, 
after  the  tapping  and  draining  of  what  seems 
to  have  been  an  underground  reservoir,  is 
strong,  If  not  conclusive,  proof  that  the  wa- 
ter encountered  beyond  the  Beuhler  Switch 
as  the  tunnel  was  driven  into  the  mountain 
is  the  same  flow  that  was  first  encountered  at 
the  switch  in  1902.  In  other  words,  we  think 
that  the  only  reasonable  inference  that  can 
be  drawn  from  the  evidence  bearing  on  this 
point  is  that  before  the  tunnel  was  extended 
beyond  the  Benhler  Switch,  the  tunnel  wa- 
ter in  question  found  Its  way  to  that  point 
by  flowing,  percolating,  and  seeping,  through 
the  fissures,  cracks,  and  crevices  in  the  rock 
(the  formation)  through  which  the  tunnel 
was  driven. 

[3]  There  are  two  points  or  propositions 
npon  which  respondent  mainly  relies  to  op- 
hold  the  decision  of  the  trial  court,  wherein 
It  was  held  that  the  water  awarded  rMpond- 
ent  was  "developed  watw,"  namely:  (a)  That 
the  precipitation  on  and  within  the  water 
.shed  or  surface  drainage  area  of  Snake  creek 
above  the  mouth  of  the  tunnel  is  much  less 
than  the  quanti^  of  water  flowing  from  the 
tunnel ;  (b)  that  the  quantity  of  water  flow- 
ing from  the  tunnel  is  much  greater  than  tlie' 
quantity  that  flowed  from  the  springs  before 
Uiey  were  dried  up  by  the  driving  of  the  tun- 
nel. In  regard  to  the  first  proposition,  we 
think  the  rally  condnslDn  permissible  from 
the  evidence  is  that  the  source  of  a  consider- 
able portion  of  the  water  flowing  £rom  the 
tunnel  is  back  In  the  mountains  a  considera- 
ble distance  beyond  the  surface  or  draini^ 
area  of  Snake  creek.  But,  as  we  have  pcdnt 
ed  out,  the  evidence  Is  also  all  but  conclu- 
sive that  much  of  the  water  encountered  and 
collected  in  the  driving  of  the  tunnel  b^ond 
the  Beuhler  Swltdi,  which,  at  the  time  of 
trial,  was  in  about  6,000  feet  from  the  port- 
al, is  connected  with  and  forms  jat  least  a 
part  of  the  flow  that  was  first  encountered 
at  the  switctL  It  Is  therefore  unimportant 
whether  the  source  of  this  underground  flow 
is  within  the  surface  of  the.  drainage  area  of 
Snake  creek  or  whether  its  source  Is  west  of 
and  beyond  the  crest  of  the  mountain  that 
divides  the  water  shed  of  Snake  creek  from 
the  watersheds  of  other  streams  located  in 
that  particular  range  of  mountains.  The 
important  question  on  this  point  is;  Did  the 
water,  or  any  considerable  portion  thereof, 
encountered  and  collected  in  the  driving  of 
the  tunnel  beyond  the  Beuhler  Switch,  find 
its  way  through  the  openings,  Assures,  crev- 
ices, and  seams  in  the  rock  Into  Snake  creek 
before  it  was  disturt>ed  or  interfered  with  In 
Its  underground  course  or  flow  by  the  driv- 
ing of  the  tunnel?  If  it  did,  it  was  a  tribu- 
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taxy.  of  Snake  creek;  and  Qke  qoeatlon  ot 
whetber  It  Is  sivi^ed  by  precipitation  with- 
in tbe  snrface  area  of  a  partlcnlar  watershed 
la  of  no  conseqnencfc  Bearding  fb»  second 
propoaitton,  while  there  la  evidence  to  sup- 
port a  finding  by  the  court  that  tbe  qnailbty 
of  water  flowing  from  the  tunnd  during  por* 
tions  of  the  year  exceeds  the  amount  that 
flowed  from  the  springs  before  they  were 
dried  up  by  the  drlTlng  of  the  tunn^  Uiere 
la  no  OTldoice  from  whldi  ttie  amount  ot  the 
cscesB,  if  ahy,  can  be  determined.  It  ia  a 
well-recognized  rule  of  law  In  this  arid  re- 
0OU  that  where,  as  In  the  case  at  bar,  a  par- 
ty goes  upon  a  stream,  the  waters  of  which 
have  been  appropriated  and  put  to  a  boiefl- 
dal  use  by  othera,  and  drivea  a  tunnel  into 
the  mountain  or  watershed  drained  tbe 
stream,  and  Immediately  under  or  in  close 
proximity  to  the  stream  collects  water  which 
he  daims  to  be  devdoped  water,  be  most 
make  satisfiictory  proof  that  such  water  la 
In  fact  "developed  water."  In  aodi  case  it 
Is  immaterial  whether  the  water,  when  oi- 
countered,  Is  flowing  la  well-defined  subter- 
ranean chann^  or  Is  percolating  through 
the  soil,  gravel,  and  the  flssnres  and  crevices 
ot  the  rock.  In  either  event,  the  preaomptlou 
is,  until  overcome  by  satisfactory  proot 
that  the  water  is  tributary  to  the  main 
stream,  and  the  right  to  Its  use  is  vested  in 
the  prior  approprlatora  of  the  stream. 

In  2  KlQoey  on  IrilgadOD,  {  1206.  the  rule 
in  this  arid  r^on  is  steted  as  follows : 

"The  burden  of  proof  U  upon  the  one  who 
has  discovered  certain  subterranean  water  and 
elalmlng  tbe  same  to  Bhow  that  such  water  is, 
in  fact,  'developed  water.*  Therefore,  whoever 
aas^ta  that  be  U  eotitled  to  the  exclusiTe  use 
of  water  by  reason  of  bis  having  discovered 
and  'developed*  the  same  must  assure  the  court, 
by  a  preponderance  of  the  evidence,  that  be  is 
not  intercepting  the  tribataries  of  tbe  main 
stream  or  other  body  to  the  waters  of  which 
others  are  entitled." 

In  Smith  V.  Duff,  102  Pac.  984  (39  Hont 
382,  133  Am.  St  Rep.  587),  In  the  syllabus, 
which  correctly  reflects  the  rule  as  discussed 
in  the  body  of  tbe  opinion,  It  Is  said : 

"One  who  asserts  a  right  to  tbe  exclusive  use 
of  water,  by  reason  of  its  development  by  him, 
must  assure  the  court,  by  satiKfactory  proof, 
that  he  is  not  intercepting  the  supply  to  i^bich 
his  neighbor  la  rightly  eoUtied.''^ 

In  Moe  V.  Harger,  10  Idaho,  80O,  T7  Pac. 
646,  tbe  «mrt  says : 

"This  court  has  uniformly  adhered  to  tbe 
principle  announced  both  in  the  Constitution 
and  ^  tbe  statute  that  the  first  appropriator 
has  the  first  right;  and  It  would  take  more 
than  a  theory,  and.  In  fact,  clear  and  convinc- 
ing evidence,  in  any  given  case,  showing  that 
the  prior  appropriator  would  not  be  injured  or 
affected  by  the  diversion  of  a  subsequent  ap- 
propriator. before  we  would  depart  from  a  rule 
80  Just  and  equitable  in  its  application  and  so 
generally  and  unifonnly  apiriied  by  the  eoarts.'* 

And  as^in.  In  the  same  opinion :  , 
"The  subsequent  appropriator.  who  claims 
that  such  diversion  will  not  injure  the  prior  ap- 
propriatbr  below  him,  should  be  required  to 
eBtsblish  that  fact  by  dear  and  convincing  evi- 
dence." 


This  doctrine  la  reafflimed  and  adhered  to 
by  the  Idaho  court  in  Joaslyn  v.  Dal7t  U 
Idaho,  137.  W  Pac.  S6a  See^  also,  2  Wl^  on 
Water  Bi^ts,  1 1062;  Howcroft  v.  Union  ft 
Jordan  Irr.  Co.,  2S  Utah.  3U,  71  Pac  487; 
Platte  Valley  Irr.  Oo.  v.  Bucher'a  Irr.  M.  k 
Imp.  Co.,  2S  Cola  77,  SS  Paa  8S4;  Bndier's 
M.  A  Imp.  Co.  V.  Farmers  Ind.  D.  Cow,  81 
Colo.  62,  72  Pac  40. 

Tbe  contndllng,  the  decisive  (jiMstion  in 
this  ease  ia:  Did  respondoit,  by  driving  tbe 
tunnel  and  collecttng  water  therein,  Increase 
the  flow  of  water  In  Snake  cre^;  and.  It 
so,  to  what  extent?  Before  invittaig  atten- 
tltm  to  the  evldmce  Introduced  by  respondent 
on  ttilB  point,  which  is  meager  and  very  nn- 
aatisfoctory,  we  shall  briefly  refer  to  the 
physical  conditions  at  and  in  the  vicinity  of 
the  tunnd  and  along  ttie  bed  of  the  Snake 
creek  canyon  below  the  tunnd,  as  they  are 
shown  to  exist  undisputed  evldettc&  The 
Todt.  (the  formation)  of  that  part  of  tbe 
mountain  comprising  the  watershed  or  drain- 
age area  ot  Snake  creek,  where  Ibe  tunnel  Is 
located,  contains  nnmerona  fissures,  cracks, 
and  seams  ttironiAi  vhldi  water  flows,  per- 
colates, and  eeepa.  And  it  seems  that  the 
walls  and  bed  ot  ttie  Snake  creek  canyon  be- 
low the  tunnel  are  likewise  cracked  and 
fissured.  In  fact,  evidence  Introduced  by 
respondent  dtows,  and  tbe  court  found,  that 
tbera  are  permanent  se^  and  springs  of 
water  along  the  canyon  below  tbe  tonneL 
These  fissures,  cracks,  and  seama  are  bo  nu- 
merous and  extensive  in  the  vicinity  ot  the 
tunnel  that  they  constituted  an  underground 
reservoir  of  considerable  magnitude.  When 
water  was  first  oicountered  at  the  Beofaler 
Switch,  It  came  Into  the  tunnel  in  such  qnan- 
tltlea  that  it  washed  away  the  flume  and  a 
portion  of  the  dump  at  the  mouth  ot  the 
tunnel,  and  respondent  was  compelled  to  sus- 
pend work  In  the  tunnel  until  the  surplus 
water  contained  in  the  underground  reser- 
voir drained  off,  which  required  from  a  week 
to  ten  days.  This  reservoir,  which  the  great 
preponderance  of  the  evidence  shows  was  fed 
by  numerous  streams,  percolations,  and  seeps 
of  water  tapped  by  the  driving  of  the  tun- 
nel, being  directly  under  tbe  bed  and  near 
the  source  of  Snake  creek,  the  burden,  as 
hereinbefore  stated,  was  on  the  respondent 
to  show  by  satisfactory  proof  that  the  wa- 
ters. If  any,  flowing  from  the  tunnel  In  ex- 
cess of  the  quantity  that  flowed  from  the 
springs,  did  not  find  Its  way  Into  Snake 
creek  at  some  point  lower  down  on  the 
stream.  The  evidence  produced  by  respond- 
ent on  this  point,  as  stated,  is  meager  and 
very  unsatisfactory. 

C.  V.  Brooks,  a  competent  dvU  engineer, 
was  called  as  a  witness  by  respondent,  and 
testified  that  on  September  13, 1900,  he  meas- 
ured the  waters  of  Snake  creek  a  short  dis- 
tance above  where  they  are  diverted  by  ap- 
pellants. Quoting : 

"The  entire  flow  of  the  water  wss  over  the 
w^.   It  amounted  to  eight  second  feet** 
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On  CTOss-examinatlon  he  said: 

"I  think  it  (the  dam)  was  made  of  earth  and 
largely,  and  some  planks.  Tb»  dam  from 
one  end  to  the  other  was  140  feet  long  on  top. 
I  think  the  weir  opeaing  was  small  when  I 
went  there.  When  we  went  there  we  found 
Bome  leeks  in  i^and  we  stopped  ail  the  leaks 
that  we  could,  we  conid  not  see  wheUier  the 
water  was  running  nndemeath  or  not  The 
weir  was  rectangular.  6.4  feet  long,  and  the  wa- 
ter was  .515  of  a  foot  in  depth.  •  •  •  This 
was  done  11  years  ago.  I  made  no  notes  what- 
ever in  regard  to  the  matter,  except  just  a  dia- 
gram and  the  width,  depth,  and  opening.  I 
rely  wholly  upon  my  recollection.  Since  that 
time  I  have  had  hundreds  of  other  propositions 
in  mind.  I  have  no  notes  In  regard  to  how 
hi|A  or  bow  wide  the  dam  or  bow  deep  the  wa- 
ter was  on  the  upper  side  of  the  dam,  nor  bow 
far  the  water  was  flooded  badt.  *  •  *  I  do 
not  know  the  depth  of  water  from  the  weir 
down  to  the  creek  bed.  I  do  not  know  the 
depth  of  the  water  below  tlie  weir  on  the  upper 
side.  I  do  not  know  the  d^ftw^  the  water  was 
flooded  back  above  the  ncvmal,  I  do  not  know 
any  of  those  measarementa." 

On  redirect: 

"My  recollection  is  that  the  leakage  under 
the  dam  was  very  slight,  not  to  exceed  half  a 
second  foot.  •  *  •  Perhaps  there  was  not 
more  than  one-tenth  at  a  second  foot  of  water 
in  sight,  jnst  a  little  seepage  under  the  dam." 

J.  B.  Uordock,  a  wituen  fur  respondent, 
testified  that  he  assisted  in  the  constractlon 
of  the  weir  referred  to  by  the  wltnesa 
BrookSt  and  that,  qnotlng: 

**I  wamioed  the  weir  as  carefully  as  I  knew 
how,  and  could  find  no  water  flowing  through 
the  dam  or  elsewhere,  except  over  the  weir. 
•  •  •  We  stopped  the  water  from  running 
Uiroof^  the  dam.  It  was  tight  •  *  *  We 
blof^ed  it  up  tight,  bo  as  to  bade  the  water 
20  or  80  feet  and  force  it  orer  a  narrow  edge 
of  a  slab  or  plank." 

On  cross-examination : 

"The  wdr  was  constructed  about  two  yearb 
before  Brooks  made  his  measurement.  We 
fell  logs  acroee  the  stream,  then  filled  in  with 

gflea.  •  •  •  The  poles  were  various  sizes, 
om  four  to  six  inches.  •  *  *  Then  we  put 
in  cobble  rock,  then  gravel,  and  dirt  on  top 
of  the  cobUe  rock.  We  went  back  on  the  bank 
and  caved  It  down.  The  gravd  the  first  day 
was  up  about  even  with  the  logs.  •  •  ♦  We 

{lut  in  some  timber  or  plank  on  top  of  the 
ogs." 

Mr.  Van  Wegener,  a  witness  for  appellants, 
testified  In  part  as  follows : 

"I  was  with  Mr.  Brooks.  The  measurement 
was  made  with  what  you  call  a  weir.  They 
placed  some  poles  across,  and  then  threw  in 
some  rocks,  and  then  went  up  the  creek  and 
washed  some  gravel  and  got  an  overflow  of 
water.  •  ♦  »  We  didn't  go  to  the  expense 
of  making  a  dam  that  woald  turn  the  water. 
Nobody  stopped  the  cracks  in  the  dam.  I 
have  no  idea  what  proportion  ran  through  the 
dam. '  I  should  judge  about  one-half  was  going 
through  the  dam,  or  more.  I  am  largely  in- 
terested in  lands  irrigated  from  Snake  creek, 
and  have  been  for  some  time." 

On  September  8,  1911.  11  years  after  the 
waters  of  Snake  creek  were  measured  by 
Brooks,  C.  S.  Jarvis,  a  dvll  engineer,  meas- 
ured the  stream  above  the  point  where  It  Is 
diverted  by  appellants.  Jarvis  was  called  as 
a  witness  by  respondent,  and  testified  that 
the  creek  contained  21.62  second  feet  of  wa- 
ter.  A  tributary  of  Snake  creek,  known  as 


Springer  Springs,  which  contains  ."something 
over  three  second  feet"  of  water,  was  not 
Included  In  the  measurement  made  by  Jarvis. 
It  will  thus  be  observed  that  Snake  creek,  on 
September  8,  1911,  according  to  the  evidence 
Introduced  by  respondent,  contained  more 
than  24.62  second  feet  of  water.  It  there- 
fore follows  that,  If  Brooks'  testimony  shall 
be  accepted  as  determining  the  amount  of 
water  flowing  In  Snake  creek  September  13, 
1900,  there  has  been  an  Increase  in  the  stream 
since  that  date  of  more  than  16.62  second 
feet  But  unft>rtunately  for  respondent's  the- 
ory of  the  case,  namdy,  that  the  alleged  In- 
crease, or  a  considerable  portion  thereof,  was 
produced  by  the  driving  of  the  tunnel,  the 
measurement  made  by  Jarvla  September  8, 
1911,  when  considered  tn  connection  with  oth- 
er facts  which  are  not  in  dispute,  shows  con- 
clusively that  Brooks  was  mistake  as  to  the 
quantity  of  water  in  the  creek  September  18, 
1900,  and  thereby  completely  destroys  the  ef- 
fect (the  probative  force)  of  his  evidence. 
According  to  the  testimony  of  Brooks,  the  en- 
tire flow  of  the  water  In  Snake  «reek  Sep- 
tember 13,  1900,  a  short  distance  above  the 
point  where  it  Is  diverted  by  appdlants,  was 
eight  second  feet  On  September  4, 1911,  the 
quantity  of  watw  flowing  from  ttie  tunnel 
was  7.24  secraid  feet  The  conrt,  In  its  ded- 
sion,  held  that  of  this  amount  S%  second 
feet  found  Its  way  Into  and  was  tributary  of 
Snake  cre^  before  the  tunnel  or  any  part 
thereof  was  constructed.  Therefore,  accord- 
ing to  respondent's  theory  of  the  case,  whldi 
was  undoubtedly  also  the  theory  of  the  court, 
there  wore  tmly  3.75  second  feet  of  "de- 
vel(n>ed  water"  flowing  from  the  tunnel  on  the 
last-mentioned  date  (September  4,  1911). 
This  quantity  of  dereltved  water  would  in- 
crease the  flow  in  Snake  creek  (assuming  for 
the  moment  that  there  were  8  second  feet 
only  on  September  13,  1900)  from  8  to  11.7S 
second  feet  And  we  would  have^  if  we 
should  adopt  the  theory  of  respondent,  an  in- 
crease In  the  flow  of  water  in  Snake  credc 
of  12^  second  feet  since  September  18, 1900, 
due  to  causes  other  than  the  driving  of  the 
tunnel.  No  claim  is  made,  nor  Is  there  a 
scintilla  of  evidence  tendlxig  to  show  that 
there  has  been  any  perceptible  increase  in  the 
stream  since  said  date,  except  the  alleged 
Increase  produced  by  the  tunnel  water,  ^e 
measurements  made  by  Jarvis  during  the 
progress  of  the  trial,  not  being  in  dispute^ 
must  be  accepted  as  substantially  correct 

Respondent's  evidence  shows  (and  it  Is  the 
only  evidence  on  the  point)  that  Lavena 
creek  furnishes  two-fifths  of  the  entire  flow 
of  Snake  creek.  Assuming,  for  the  purpose  of 
illustration,  that  there  were  eight  second  feet 
of  water  only  In  Snake  creek  September  18, 
1900.  Two-fifths  of  this  amount  would  be  8.2 
second  feet  the  quantity  flowing  In  Lavena 
creek.  Bespondent'a  measurements  of  Snake 
creek  show,  as  hereinbefore  stated,  that  therR 
were  24.02  second  feet  flowing  in  this  creek 
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September  8, 1911.  Two-fifths  of  ttiia  azoooiit 
Is  appTozimatdy  9.8S  second  feet,  the  quan- 
tity flowliig  In  Lavena  creek.  That  Is,  I<a- 
Toui  creek,  if  Brooks'  evidence  respecting 
tb»  quantity  of  water,  flowing  in  Snake  cre^ 
in  1000  is  to  be  acceitted,  contained  more  wa- 
ter in  1911  than  did  Snake  cre^  and  all  of 
its  trtbntariea,  Indndliig  Lavena  cre^  in 
Septuuber,  1900i  This  is  contrary  to  the  evl- 
dence  of  all  the  other  witnesses  regarding 
the  quantity  of  water  In  Snake  creek.  There 
Is  other  evidence  of  a  very  persoaslTe^  if  not 
Gonvinclng,  character  (eridraioe  that  is  not 
disputed,  except  by  the  inferences  drawn  by 
respondent's  counsel  as  to  the  effect  of  tlte 
tunnel  water  on  the  stream),  tending  to  show 
that  there  has  been  no  perceptible  increase 
In  the  waters  of  Snake  creek  since  the  year 
1900. 

Sixteen  witnesses,  all  of  whom  are,  and  for 
many  years  bare  been,  residents  of  Uidway, 
Wasatch  county,  and  who  are  owners  of 
farming  lands  that  are,  and  for  many  years 
have  been,  irrigated  with  water  diverted 
from  Snake  creek,  testified  that  they  have  ob- 
served the  stream  during  each  and  every  ir- 
rigation season  since  the  year  1000,  and  have 
personally  used  water  therefttmi  to  irrigate 
their  farms,  and  that  there  has  been  no  per- 
ceptible Increase  In  the  stream  during  that 
period.  Counsd  for  reBpondrait  invite  at- 
tentiw  to  the  fact  that  some  of  these  wit- 
nesses are  parties  defendant  to  the  acUoOf 
and  that  those  who  are  not  made  parties  are 
stockholders  in  the  Midway  Irrigation  C!om- 
pany  and  are  therefore  directly  interested  in 
the  action,  and  hence  their  testbnony,  If 
we  correctly  understand  counsers  position, 
should  be  given  but  Uttle,  If  any,,  weight  No 
attempt  was  made  to  impeach  any  of  these 
witnesses.  Their  testimony  Is  not  disputed, 
and  there  is  nothing  in  their  manner  of  tea- 
tlfying,  so  far  as  the  record  discloses,  that 
would  Justify  any  court,  under  the  dream- 
stances,  in  refusing  to  give  credimce  to  their 
testimony  on  this  jwlnt.  Moreover,  the  evi- 
dence shows,  and  the  court  found,  that  ap- 
pellants and  tb^r  predecessors  in  Interest 
have,  for  more  than  25  years,  irrigated  ap- 
proximately 4,000  acres  of  land,  "and  tiiat 
the  whole  of  the  waters  of  said  (Snake)  creek 
with  its  tributaries  was  and  Is  daring  the 
irrigation  season,  to  wit,  flrom  April  1st  to 
October  let  of  ea<di  and  every  year,  necessary 
and  ess^tial  to  ttie  use  of  the  defoidants 
for  irrigation  of  thdr  lands  and  for  domestic 
and  culinary  purposes,  and  is  not  more  than 
sufficient,  when  economically  used,  for  the 
purposes  above  stated."  The  undisputed  evi- 
dence also  gSiowb  that  the  duty  of  water  on 
these  lands  is  one  second  foot  of  water  to 
each  100  acres.  That  is,  It  requires  one  sec- 
ond foot  of  water  to  property  Irrigate  100 
acres. of  land.  On  July  28  and  29,  1911. 
meaaaxemente  were  made  of  all  the  waters 
of  the  several  Btreams  that  flow  into  and 
toim  Bnake  cre^.  including  the  water  that 
Issues  from  the  tonneU  and  the  aggr^te 
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amount  ma  28.22  second  teet  Ttda  quan- 
tity, together  with  the  eight  second  feet  tak' 
en  fnmi  Prove  ilver  (which  Intdudes  the  On- 
terlo  tunnel  water),  gave  appellanto  87.22 
second  feet,  or  nearly  1  second  foot  for  each 
100  acres  of  the  irrigated  lands  under  tbe 
Bfldway  Irrigation  Company's  astern.  The 
evidence  without  conflict  also  diom  that  the 
waters  of  Snake  creek  are  and  have  beoi, 
since  the  year  1900,  divided  Into  12  "irrigat- 
ing" streams  during  the  Irr^Uon  season, 
and  that  each  of  tbese  streams  ocmtalns  from 
2  to  second  feet  of  water,  the  quantity 
varying  with  the  season. 

We  have  carefully  examined  the  record 
and  have  been  unable  to  find  any  substantial 
evidence  tending  to  show  that  there  has  been 
an  appreciable,  or  any,  increase  in  the  flow 
of  the  water  In  Snake  creek  since  the  year 
1900,  but  we  find  an  abundance  of  evidence 
of  the  most  conclusive  character  abowing 
that  there  has  been  no  Increase  in  the  stream. 

The  case  Is  remanded,  with  directions  to 
the  trial  court  to  vacate  and  set  aside  the 
decree  entered  herein  and  to  modify  the  find- 
ings of  fact  and  the  conclusions  of  law  here- 
tofore made  and  filed  In  the  cause  to  conform 
to  the  views  herein  expressed  and  to  enter  a 
decree  quieting  the  title  to  all  of  the  water 
of  Snake  creek  and  Its  tributaries,  Including 
the  water  Issuing  from  the  tunnel  In  ai^pel- 
lante.  AppeUante  to  recover  tb^  taxable 
crats. 

FBIOE,  J.  (omcurrlng).  Afto-  rnwib.  hesi- 
tation I  concur  in  the  reversal  of  tiie  Judg- 
ment I,  however,  do  not  coucor  for  the  rear 
sons  nor  upon  the  grounds  stated  by  Mr.  Jus- 
tice McOABTY.  My  ccmcnrrenoe  is  based  up- 
on the  sole  ground  that  under  the  ifleadings, 
as  well  as  under  the  facts  and  drcumstitnces, 
the  burden  of  proof  rrated  upon  the  respond* 
ents  to  ^ow  that  Qis  water  they  dalmed,  or 
at  least  a  portion  thereof,  ms  wbat  in  law 
constitutes  developed  water. 

[2]  By  developed  water  I  mean  water  that 
would  not  have  run  to  waste  or  would  have 
remained  stetionary  or  .concealed  beneath  the 
surface  of  the  ground,  but  Out  It  was  water 
which  was  brought  to  the  sur&ce  and  made 
available  for  use  Uie  respondents.  2  Kin- 
ney on  Irrigation,  2186,  2187.  While,  U9der 
the  evidence  and  drcumstances  of  this  case^ 
I  am  torced  to  beUeve  Uiat,  in  running  the 
tunnel  into  the  mountain  for  a  distance  of 
over  6,000  feet,  the  defendante  IncnaBGd  the 
quantity  of  water  at  least  temporarily,  yet  I 
am  unable  to  say,  from  all  the  evidence 
whether  such  liwrease  is  permaneit,  or  evoi 
to  say  definitely  what  the  amount  of  the  in- 
crease was.  The  burden  was  on  re^ondents 
to  show  and  make  evident  tiiese  things,  and 
I  am  of  the  opinion  that  tfa^  have  not  dcme 
so.  It  is  a  matter  of  common  knowledge  that 
in  this  mountahiovs  region  the  water  ^Idi 
percolates  into  and  Qirou^  the  parous  soil 
of  tiie  mountains,  especially  in  the  hlUm 
aUltudeSt  at  some  time  and  la  aonie  suoner 
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Ihids  lt>  way  into  tlie  mouiitalii  strMtms. 
Merely  to  drive  a  tannel  Into  a  mountain 
therefore,  Into  which  and  from  which  a  con- 
siderable qnantltr  of  water  llowa»  is  not  aran 
pemaalTe  erldenoe  that  the  water  ttans  flow- 
iag  from  sndt  a  tnimel  Is  what  Is  termed  de- 
reloped  water,  within  the  perrlew  of  the  law. 
In  order  to  avthorlse  a  finding  that  the  wa^ 
ter  cncoimtsred  In  «nch  a  tiumel  Is  actnallr 
dereloped  water,  the  ^oof;  In  mj  Judgment, 
should  be  reasonably  strong  and  clear.  The 
proof  In  this  case  la  not  of  that  character. 
Slis  only  eonclnslon  I  am  able  to  arrive  at, 
therefore,  Is  that  the  erldenoa  does  not  sua- 
tain  the  finding  that  the  respondents  devel- 
oped all  the  water,  except  the  three  second 
fe^  which  th^  allowed  to  appellants,  but  in 
my  Judgment  the  amount  that  tiie  reapmid- 
ento  have  devaioped,  as  well  as  whether  it  is 
pomanent  ox  not,  is  left  In  serloos  doubt. 
Under  sncb  drenmstances,  reqwndents  are 
not  entitled  to  maintain  the  Judgment.  Per- 
sonally X  shmdd  have  pceferred  to  have  re- 
manded the  cause  to  the  district  court,  with 
directions  to  set  adde  its  present  findings 
and  to  hear  farther  evidence,  and  then  make 
new  findings  upon  the  following  question, 
namely:  'How  mdcb  have  the  respondents 
added  to  the  permanent  flow  of  the  stream 
from  whidi  sibilants  derive  their  supply  up 
to  ihe  time  of  the  hearing?  If  the  court 
finds  that  they  imve  added  any,  then  that 
amount  would  constitute  developed  water  to 
whidti  respondents  are  as  much  entitled  as 
are  appellants  to  the  water  they  have  ap- 
propriated from  the  stream  Into  which  the 
tunnel  In  question  now  drains.  I  have  felt 
constrained,  however,  to  yield  my  judgment 
to  that  of  my  AssoeUte.  Mr.  Justice  McCAB- 
TY,  and  therefore  concur  in  the  reversal  of 
the  Judgment  only  for  the  reasons  and  upon 
the  grounds  stated.  I  do  this  with  less  hesi- 
tancy, because  in  doing  so  I  am  less  likely  to 
inflict  Injury  upon  any  one  than  If  the  Judg- 
ment were  affirmed.  It  Is  possible  that  the 
water  coming  out  of  the  tunnel  may  twipora- 
rlly  have  increased  the  flow  of  the  stream, 
but  it  Is  equally  possible,  even  quite  probable, 
tbAt  there  is  no  permanent  Increase  of  water, 
and  brace,  if  the  water  were  given  to  re- 
epondents,  it  would  result  in  taking  what 
b^ongs  to  the  appellants.  It  is  this  peculiar 
<ientare  of  the  case  that  -has  caused  me  to 
iMBltate  In  this  matter,  and  finally  to  eoncor. 

STBAUP,  a  J.  I  diamnt  The  defendants 
are  ei^tled  to  all  the  waters  In  the  canyon 
which  from  springs  and  subterranean  eooraes 
and  cftannds,  and  left  aUme,  natural^  would 
find  their  way  and  flow  In  Snake  creek  below 
the  tiumeL  Othra-  waters  encountered  and 
developed  by  the  plaintiff  in  the  eonatmctlan 
oi  its  tunnel  and  flowing  therefrom  btioiv  to 
Qie  plainttlL  lliere  seems  to  be  no  dliqiate 
an  to  thla.  About  all  the  question  of  law  in- 
Ttdved  to  that  of  burden  of  proof.  Because 
ffiC  the  pleadings  and  of  its  demands,  the 
^intlff,  let  it  be  oooceded,  liad  the  burden. 


not  only  of  going  forward,  but  also  of  e»> 
tabllsbing  ite  alleged  ownership  of  the  dl»> 
pnted  waters,  and  of  the  defiendanta*  alleged 
invasion  and  Interference.  The  case  was 
tried  on  ttiat  theory.  That  Is  not  what  di- 
vldes  the  parties.  The  controlling  and  de- 
terminative qneatitiHis  are  of  tact  Of  the  wa- 
toa  flowing  from  the  tunu^.  the  plainttff, 
by  Its  pleading^  admits  that  the  defendants 
are  entitled  to  a  one-fourth  thereof.  The  de- 
f  aidants  claim  the  whole  of  them.  The  court 
awarded  tSiem  3%  seotmd  feet,  and  awarded 
the  remainder  of  the  waters  flowing  from 
the  tunnel  to  the  plaintiff.  These  findings 
the  defendants  assail  and  urge  are  not  sup- 
ported hy  and  are  contrary  to  the  evidence. 
The  def^dants  pn  this  appeal  have  bur- 
dm  to  show  that  I  thina  they  have  nqt  sus- 
tained it  It  Is  not  enbu^  that  th^  point 
to  s<SDe  evldmce  which  supports  their  claim. 
To  prevail,  they  are  required  to  show  that 
the  findings  are  agaliut  the  evidence,  or  so 
clearly  against  the  greater  weight  ot  it  as 
to  show  manifest  errw.  Tbls,  in  my  Judg- 
ment, tiuy  Iiave  not  don& 

Ttiey  admittedly  are  entitled  to  some  ot 
the  waters  from  the  tunnel.  Tbat  they  are 
not  entitled  to  all  of  It  Is,  I  think,  beyond 
ctmtroversy.  For  I  think  It  clear^  estab- 
llshed  that  the  plaintiff  in  running  the  tunnel 
more  than  a  mile,  400  or  CEOO  feet  b<^aaid  tho 
crest  of  the  mountain,  encountered  and  de- 
veloped some  water  whidi,  if  left  alone,  nat- 
urally would  not  fiow  in  Snake  credc  below 
the-tunn^  Though  It  should  be  conceded 
that  the  defendante  are  entitled  to  more  wa- 
ter trom  tha  tnnnel  than  was  awarded  themp 
yet  I  think  it  a  greater  wrong  to  give  them 
all  of  it  and  none  to  the  plaintiff. 

On  a  trial  de  novo  on  the  record  the  diffl- 
cnlt  quesUim  of  determination  is:  How  much 
of  the  waters  of  the  tunnel  belong  to  the  de- 
fendants, and  bow  mtich  to  the  plaintiff? 
The  court  found  there  were  about  8  second 
feet  of  water  flowing  from  the  tunnri,  and 
that  all  of  it,  but  S%  seeend  feet,  were  seep- 
age miters  and  waters  devdoped  from  under- 
ground  sources,  which  had  not,  until  devel- 
oped by  the  plaintiff,  theretofore  found  their 
way  to  the  surface.  I  think  there  Is  good 
evidence  to  show  the  amount  ct  yntex  flow- 
ing from  the  tnnnel,  and  that  at  least  some 
of  it  Is  s«page  water  and  developed  as 
found  by  the  court  There  also  la  good  evi- 
dence to  show  that  the  quantity  <^  water 
which  flowed  in  Snake  creek  below  ttie  tun- 
nel, and  before  the  tnnnel  was  constructed, 
was  about  6  second  feet  That  Is  shown  1^ 
measuztements  thrai  made.  Measnremente  at 
the  same  place  after  the  construction  of  the 
tnnnel  show  the  flow  with  the  waters  fnun 
the  tunnel  to  be  about  19  second  faet;  and,, 
as  I  think,  there  is  other  evidence  to  show- 
that  the  defendante,  with  the  8%  second  feet 
awarded  them,  have  all  the  water  they  had 
before  the  ccmstonctlon  ot  ttie  tunnel.  Tne, 
defendants  testified  to  the  contrary,  not  from 
measnremuitst  bat  trom  observatiim  and 
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oompaziaon ;  what  they  noticed.  Most  of 
them  were  asked  if  they  noticed  or  observed 
any  difference  as  to  the  quantity  of  water 
In  Snake  creek  before  and  after  the  construc- 
tion of  the  tunnel.  They  answered  that  they 
did  not.  Conceding,  as  I  So,  that  that  is  good 
evidence,  yet  I  do  not  see  wherein  it  Is  more 
reliable  and  trustworthy  than  that  given  by 
plaintiff's  witnesses,  who  made  the  measure- 
ments. I  think,  on  the  record,  the  most  that 
ought  to  be  said  is  that  the  evidence,  as  to 
the  quantity  of  water  from  the  tunnel  and  to 
which  the  respective  parties  are  entitled,  Is 
in  conflict  In  view  of  that,  I  think  the 
trial  court  was  in  a  better  position  to  ascer- 
tain the  real  facts  from  hearing  and  observ- 
ing the  witnesses  than  are  we  on  the  record. 

I  think  there  is  evidence  to  support  the 
findings;  and,  on  a  review  of  the  record,  I 
am  not  prepared  to  say  that  they  are  against 
the  clear  and  manifest  weight  of  the  evi- 
dence. Hence  I  think  the  judgment  should 
be  affirmed.  And  I  do  think  that,  -on  the  rec- 
ord, findings  and  judgment  that  the  plaintiff 
iM  not  entitled  to  any  of  the  waters  from  the 
tunnel  are  dearly  wnmg  as  being  against  the 
evidence. 


vmOENT  et  aL  V.  FIRST  NAT.  BANK  OF 

NEWBEBG. . 
(Supreme  Court  of  Oregon.    Jane  2&,  1915.) 

1.  MOBTOAQIS  «S»32  —  DXKD  ABSOLUXE  IN 
FOBH. 

A  conveyance  absolute  on  its  taae,  but  in 
fact  intended  to  be  aecurit?  for  the  payment 
of  a  debt,  did  not  convey  title,  but  was  only  a 
mortgage  which  it  was  necessary  to  foreclose 
as  provided  by  statute,  before  ue  grantor  or 
mortgagor  could  be  divested  of  his  estate.  The 
fact  that  It  was  agreed  that  the  grantee  should 
have  the  power  to  convey  the  premises  and  ac- 
count for  the  proceeds  did  not  change  the  char- 
acter of  the  transactioB. 

[EA.  Mote.— For  other  cases,  see  Mortgages. 
Cent  Dig.  H  60-66,  84-04;  Dec.  Dig.  «s^2J 

2.  MoBTOAOES  «s»220— AonoN  voB  AccounT- 

INQ — PBOOF. 

A  complaint  alleging  that  plaintifEs,  being 
indebted  to  defendant,  executed  a  warranty  deed 
intended  to  secnre  tike  debt  that  it  was  agreed 
that  the  grantee  might  convey  the  premises  and 
account  for  the  proceeds,  and  that  the  grantee 
negligently  sold  or  exchanged  the  premises  for 
other  property  to  plaintiSi'  damage  in  a  certain 
sum,  showed  that  the  transaction  was  a  mort- 

fage,  and  that  the  mortgagee,  having  no  title 
ad  attempted  to  alienate  the  estate  of  the 
mortgagor,  and  that  the  title  of  the  moitgagor 
was  in  no  way  disturbed,  and  hence  stated  no 
cause  of  action. 

[Ed. .  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  89  457,  611-617 ;  Dec.  Dig.  «=>226.] 

Department  1.  Appeal  from  Circuit  Court, 
Yamhill  County ;  Webster  Holmes,  Judged 

Action  by  Vinnle  A.  Vincent  and  another 
ag^nst  the  First  National  Bank  of  Newberg. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

See,  also,  143  Pac.  llOO. 

..  Tbe  compHaint  here  alleges,  in  substance, 
that  the  plaintiffs,  being  indebted  to  the  de- 


ffflidant  made,  encnted,  and  delivered  to  it 
an  instrument  which  was  in  form  a  warran- 
ty deed  conveying  to  the  defendant  certain 
landa  in  Clarke  county,  Wash.,  but  that,  in 
fact,  the  conveyance  was  intended  by  both 
parties  to  be  a  security  for  the  liquidation 
of  the  indebtedness,  which  being  accompllah- 
ed,  the  title  should  be  returned  to  the  plain- 
tiffs. It  Is  also  stated  that  It  was  "further 
understood  and  agreed  at  said  GUne  betwem 
the  plaintiffs  and  defendant  that  said  defend- 
ant should  have  the  power  to  convey  said 
premises  and  accdunt  to  pBaindfls  for  the 
proceeds."  It  Is  charged  that  afterwards  the 
bank  carelessly,  n^ligently,  and  without 
properly  Investigating  the  matter  sold  or 
traded  the  premises  for  looperty  located  in 
Idaho,  to  the  damage  of  the  plaintiffs  In  the 
sum  of  MfSOO.  A  general  demurrer  to  the 
complaint  was  overruled.  Hbe  def^dant  an- 
swered, raising  certain  Issues  not  neeenary 
to  consider  at  present  and  a  Ijury  trial  re- 
sulted in  a  Judgment  In  favor  of  ttie  plalntUfs 
for  damages,  from  which  tlie  defendant  ap- 
peals. 

Jas.  McCain  and  J.  B.  Burdett,  both  of 
McMlnnville  (McCain,  Vinton  &  Burdett  of 
McMlnnviUe,  and  C.  R.  Chaptn,  of  Newberg, 
on  the  brief),  for  appellant  R.  L.  Conner, 
of  McMinnvllle,  and  W.  a  Wlnslow,  of  Sa- 
lem, for  reapondenta. 

BURNETT,  1.  (after  stating  the  facta  as 
above).  [11  The  case  made  on  the  demurrer 
to  the  complaint  la  contrcAled  by  Thompson 
V.  Marshall,  21  Or.  171,  27  Pac.  957,  where 
it  Is  established  in  an  exhaustive  opinitm  by 
Mr.  Ghl^  Jnstice  Strahan  that  although  ab- 
solute on  its  face,  a  conveyance  which  Is.  In 
fact  Intended  to  be  a  mortgage  or  security 
for  the  payment  of  indebtedness,  does  not 
operate  to  convey  title,  but  is,  in  very  truth, 
only  a  mortgage  which  It  Is  necessary  to 
foreclose  in  the  manner  provided  by  oar 
statute  before  the  grantor  or  mortgagor  can 
be  divested  of  bis  estate.  In  opposition  to 
the  demurrer  the  plaintiffs  set  much  store 
by  the  allegation  that  It  was  understood  and 
agreed  the  defendant  should  have  power  to 
caavey  the  premises  and  account  to  the  plain- 
tiffs for  the  proceeds.  This  allegation  does 
not  suffice  to  differentiate  this  case  from 
Thompson  v.  Mar^all,  supra.  The  same 
element  appeared  in  the  transactions  there 
in  question.  Indeed,  it  is  common  practice 
to  indude  in  any  mortgage  of  realty  a  power 
to  seU  the  premlaea. 

[2]  We  have,  then,  in  the  instant  cas^  ac- 
cording to  the  complaint,  a  sltuatlw  where 
a  mortgagee  has  attempted  to  alienate  the 
estate  of  the  mortgagor,  but  having  no  title, 
the  former  effected  nothing  by  such  a  trans- 
action. Tried  by  the  statement  of  the  plain- 
tiffs in  their  primary  pleading,  their  title  has 
not  tseea  in  any  wise  disturbed.  For  all  that 
appears  on  the  face  of  the  complaint  tb^ 
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mll^t  evn  yet  tnlns  gait  to  redeon  the  pnq>- 
erty  or  tbe  defendant  might  me  to  ftnret^oK. 
'When  the  mortgage  la  In  form  an  absolute 
deed,  conveyance  to  an  Innocent  pnrchfleer 
would  militate  agahwt  the  title  of  the  mort- 
gagor ;  bnt  that  donent  does  not  an>ear  In 
this  case.  In  brief,  the  plaintUh  for 
nooraiT  upon  an  act  of  tiie  defendant  which 
by  the  ahowlng  made  In  the  eunplaint  did 
not  affect  Qi^  Intereata  In  Ote  least  That 
pleading  does  not  Mate  a  cause  of  action. 
Hence  It  Is  not  necesaary  to  consider  t3ie 
other  errors  assigned. 

The  JncUrment  of  the  drcnlt  cotut  Is  re- 
versed,  and  the  cause  remanded  for  farther 
proceedings. 

MOOBB,  a  J.,  and  McBBIDB  and  BBN- 
SON,  JJ.,  eoncor. 


GBOSS  T.  GAGB,  Goontj  SfaezUE. 
iBvpKwae  Court  o<  Oregon.    Jane  29,  l^t.) 

1.  Appui.  Am  Bbbob  «9361— PBRFBcrmvo 

or  APFKAIi— SaSTING  AHD  FZLXNO  Of  UN- 

DEBTAXIRO. 

An  appeal  Is  perfected  five  days  after  the 
filing  and  servinK  of  the  ondertakins  on  ap- 
peal, where  appellant  does  not,  as  aQthoriaed 
by  Lb  O.  L.  i  050,  as  amended  by  Laws  191<), 
p.  617,  except  within  five  days  to  the  aureties. 

[JE!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  IMg.  H  1915-1916 ;  Dec.  Dig.  «=> 
351.] 

2.  Appeal  and  Ebsob  «=s>e24r-FiiJNO  or 
TKAHecBiPT— Extension  or  Tnti. 

Under  Ii.  O.  Ls.  f  654,  as  amended  .by  Lawa 

1913,  p.  618,  providing  for  tbe  fiUng  of  the 
transcript  witbm  80  days  after  perfecting  the 
api>eal  unless  time  fcv  tbe  ezten8i<Mk  of  the 
filing  has  been  granted  witUn  Qw  time  allowed 
to  file  transcript,  or  the  appeal  shall  be  deemed 
abandoned,  the  filing  of  the  transcript  within 
the  specified  time  is  jurisdictional^  and  an  ex- 
tension of  time  is  ineffectual  when  not  made 
within  the  time  allowed  to  file  transcripts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  2787-^42;  Deo.  Dig. 

Department  No.  1.  Appeal  flrom  Clrcalt 
Conrt  Coos  County;  John  S.  Coke,  Judge. 

Action  by  Gu8  D.  OroBs  against  W.  W. 
Gage,  as  Sheriff  of  Coos  County.  From  a 
Judgment  for  plalntift,  defendant  ai^>ealed. 
Moticm  to  reinstate  appeal  denied,  and  order 
of  dismissal  adhered  to. 

Tbe  defendant  attempted  to  appeal  fTtmi  n 
Judgment  for  the  plaintiff.  On  December  22, 

1914,  thla  court  dismissed  the  ivpeal  for  the 
reason  that  the  transcript  bad  not  been  filed 
withta  the  time  required  by  law.  A  motion 
to  reinstate  tbe  appeal  was  submitted  and 
argued  In  connection  with  a  bearing  of  the 
cause  on  the  merits.  Tbe  Judgment  was  ob- 
tained on  May  28, 1914.  The  undertaking  <ni 
appeal  was  served  and  filed  June  29,  1914, 
and  'On  the  same  day  the  circuit  conrt  made 
an  order  granting  until  July  20tta  for  filing 
tbe  bill  of  exceptions.    No  exceptions  were 


taken  to  the  snretles  m  the  nndertaldng.  On 
July  17th  an  order  was  made  extending  the 
time  for  filing  the  bill  of  exceptions  and 
transcript  to  and  Including  August  8th.  On 
August  4Ui  the  time  for  settling  the  bill  of 
exc^tlona  was  extended  to  August  20th. 
The  time  to  file  the  transcript  on  Angust  20th 
was  again  extended  to  S^tember  lOth,  and 
finally,  <m  September  9th,  the  time  to  fbe  the 
transolpt  was  extended  to  and  Including 
September  ISth.  The  transcript  and  bill  of 
exceptions  were  filed  with  the  clerk  of  this 
court  on  September  19,  1914. 

O.  B.  Wade,  of  Bandon,  for  appellant  G. 
T.  Treadgold,  of  Bsndon,  for  respmdent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  The  adverse  party  waives  his 
right  to  except  to  the  sureties  In  the  under- 
taking unless  he  excepts  within  five  days 
aftM*  tbe  service  of  the  undertaking;  and 
upon  tbe  exidratlon  of  tbe  time  allowed  to 
except  to  the  sureties  in  the  undertaking'  the 
appeal  shall  be  deemed  perfected.  Section 
B50,  L.  O.  Jj.,  as  amended  by  chapter  819  of 
the  lAwa  of  1913.  Tbe  appeal  was  perfected 
five  days  after  June  29,  1914. 

It}  Within  80  days  after  the  ai^I  Is  per- 
fected the  appellant  must  file  the  transcript 
with  the  clerk  of  this  court;  "but  the  trial 
court  or  the  Judge  thereof,  or  the  Supreme 
Conrt  or  a  Justice  thereof  may,  upon  such 
terms  as  may  be  Just,  by  order  enlarge  the 
Ome  for  filing  the  same;  bnt  such  order  shall 
be  made  within  the  time  allowed  to  file 
transcrlptf' ;  and  "If  Oie  transcript  or  ab- 
stract Is  not  filed  with  tbe  <derk  of  the  ap- 
pellate court  within  the  time  provided,  the 
ai^eal  shall  be  deemed  abandoned,  and  the 
effect  thereof  terminated."  Section  664,  h. 
O.  K,  as  amended  by  chapter  820  of  the 
Laws  of  1013. 

The  hill  of  exceptions  was  mentioned  In 
the  orders  of  June  29tb,  July  17th,  and  Aug- 
ust 4tb,  bnt  was  not  Induded  in  the  order  of 
September  0th.  The  transcript  was  included 
In  the  orders  dated  July  17th,  August  20th, 
and  S^itember  9th,  but  was  not  Included  in 
the  order  of  August  4th.  The  80-day  period 
allowed  for  filing  the  transai.pt  after  the 
appettl  became  perfected  expired  prior  to 
August  20th.  '  No  order  of  the  £ourt  was 
made  extending  the  time  for  filing  the  tran- 
script to  August  20th,  and  consequently  the 
order  of  August  20th  was  Ineffective  because 
not  "made  within  the  time  allowed  to  file 
transcript"  The  filing  of  the  transcript  Is 
Jurisdictional,  and  by  the  express  mandate 
of  the  statute  the  appeal  shall  be  deemed 
abandoned  unless  the  transcript  is  filed  with- 
in the  time  provided.  TUs  court  has  no  au- 
thority to  exercise  any  discretion,  but  the 
statute  flJKs  an  Iron-clad  rule  which  must  be 
observed  in  order  to  give  this  court  Jurisdic- 
tion. Schnddt  T.  Beatie,  67  Or.  248,  13S  Pae. 
8T5. 

The  motion  to  relnstete  the  api>eal  is  d» 
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Died,  and  tbe  order  <tf  dismissal  is  adher- 
ed to. 

MOORE,  G.  X,  and  McBBlDB  and  BUB- 
NETT,  JJ^  concur. 


RAIHA  T.  COOS  BAT  COAL  ft  THIOL  CO. 

(Supreme  Court  of  Oregon.    June  29,  1915^ 

1.  Appeal  and  Bbbob  «=>690— Bulinqs  on 
iiiVioiNOB— Biu.  op  Exceptions. 

Under  L.  O.  Ii.  S  171^  providing  that  an 
objection  shall  be  stated  with  bo  much  of  the 
eTidence  aa  is  necessar?  to  explain  it,  an  excep- 
tion to  a  rulioff  on  evidence  is  not  reviewable 
unless  there  is  copied  in  the  UU  of  exceptions 
bo  much  of  the  testimony  as  will  enable  the 
conrt  on  appeal  to  understand  the  queetion  in- 
volved. 

[Ed.  Note.—FtHT  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2887-i89».  2802-28(H, 
2tf0tt,  290tt;  Dec.  Dig.  ^690.1 

2.  Appeal  and  EraoB  4a>690  —  QnsBnoNS 

RXVXXVABLK— RULINQB  ON  INSTBUGTIONS— 

Bill  or  Exceptions. 

Where  an  exception  is  ta^en  to  an  instruc- 
tion, which  under  tbe  pleadings  is  improper 
under  any  view  of  the  lav,  the  error  is  review- 
able, though  no  testimony  is  incorporated  in  the 
bUl  of  exceptions. 

[Ed.  Note.— 'For  otbn-  cases,  see  Appeal  and 
Error,  Cent.  Die.  fS  2897-^9,  2902-2904, 
2906.  2908;  Dec.  Dig.  «=9690.] 

3.  MASTia  AND  Sbrtaht  «=9256— Injubt  to 

SeBTANT— JBtUPLOTEBS'  lilABUJTT  AOI— Ap- 

PLCOABILrrT. 

A  complaint  for  injuries  to  a  coal  ndne  em- 
ploye, whii^  alleged  that  the  employer  was  en- 
saged  in  miniDg  cool  beneath  the  surface  at 
such  depth  as  to  render  the  work  inherently 
dangerous  from  accumulation  of  noxious  and 
combustible  gases,  which  might  be  guarded 
against  by  tbe  exercise  of  reasonable  care,  that 
tbe  employer  failed  to  install  ventilating  fans 
and  air  shafts,  and  that  by  reason  thereof  the 
employ^,  on  entering  a  room  in  the  mine,  was 
burned  by  an  explosion,  stated  a  cause  of  action 
under  Employers'  Liability  Act  (Xiaws  1911,  p. 
16),  declaring  that  all  persons  having  charge  of, 
or  responsible  for,  any  work  involTmg  risk  or 
danger  to  tbe  employes  shall  use  every  device 
practicable,  and  providing  that  contributory 
negligence  of  the  person  injured  shall  not  be  a 
defense,  so  that  &  charge  tliat  an  employ^ 
guilty  of  contributory  negligence  could  nut  re- 
cover was  erroneous. 

fKd.  Note.— For  other  esses,  see  Master  and 
Servant,  Cent.  Dig.  H  609-^,  815;  Dec  Dig. 
«3»256.] 

Department  1.  Appeal  from  Circuit  Court, 
Coos  County;  John  S.  Coke,  Judge. 

Action  by  Kliuo  Baiha  against  the  Coos 
Bay  Coal  &  Fuel  Company.  From  a  Judg- 
ment for  defendant,  plalotifC  appeals.  Be- 
versed,  and  new  trial  ordered. 

See,  also,  143  Pac  892. 

This  Is  an  action  to  recover  damages  for 
a  personal  Injury.  Tbe  complaint  charges.  In 
effect,  that  tbe  defendant  is  a  corporation 
and  engaged  in  mining  coal  beneath  the 
earth's  surface  at  such  a  depth  as  to  render 
the  work  Inherently  dangerous  on  account  of 
the  liability'  of  noxious  and  combustible 
gases  to  accumulate,  wbldi  could  have  been 


guarded  agatast  by  the  exercise  of  reasMiable 
care  and  diligence,  and  that  tbe  defendant 
failed  to  install  in  Its  mine  sufficient  ventiiat* 
log  fans  and  air  shafts  to  dissipate  such 
gases,  by  reason  whereof  the  plalntUC,  one  of 
Its  emidoygs,  on  November  17, 1913,  on  enter- 
ing a  room  of  the  mine  as  directed.  wa» 
severely  burned  and  injured  as  a  result  of  a 
Tiolent  explosion  which  Just  then  occurred. 
The  answer  denies  the  negligence  alleged, 
and  avers,  In  substanoe,  that  the  plaintiff 
was  supplied  with  a  safety  lamp  which  be 
,  was  instructed  to  use  on  entering  the  cham- 
bers of  the  mine^  but,  disregarding  the  direc- 
tions, he  entered  a  coalroom  with  a  i»mp 
having  an  exposed  flame,  and  by  reuoa 
thereof  a  small  explosion  occurred,  and  he 
was  slightly  injured,  which  hurt  resulted 
from  his  own  ctmtributoi?  negligence,  The 
reply  having  denied  the  allegatirais  of  new 
matter  in  the  answer,  the  cause  was  tried, 
resulting  in  a  verdict  and  Judgment  for  the 
defendant,  and  the  v^lntlff  appeals. 

L  N,  Smith,  of  Portland  (Wm.  T.  Stan,  of 
ManAifield,  uid  Brenn  ft  HTde^  of  North 
Bend,  on  tbe  brief),  for  appellant  John  D. 
GoB^  ot  Marshfleld  (J.  C.  Kendall,  of  Marsh- 
fleld,  on  the  brief),  for  zeqKmdent 

MOOBE^  a  1.  (after  stating  the  fhda  as 
above).  An  exception  having  been  taken  by 
the  plalntlfl*8  oonnsel,  it  Is  contended  that  an 
error  was  committed  in  chV''g1iig  the  Jury  u 
follows: 

"The  law  provides  that,  notwithstanding  the 
negligence  or  carelessness  of  the  defendant,  if 
the  plaintiff  himself  has  been  guilty  of  oontilb- 
utory  negligence,  such  negligence  as  proximate- 
ly contributes  to  the  injury,  then  the  plaintifl 
cannot  recom,  notwithstanding  the  n^genc* 
of  the  dtfendant." 

It  la  maintained  by  ttie  defendant's  counsel 
that,  to  entitle  an  exception  to  be  considered 
on  appeal.  It  most  be  aevMurately  stated  In 
tho  bill  of  exceptions  with  eo  moch  of  the 
evidence  as  Is  necessary  to  e^lain  it  (L^  O. 
L.  i  171) ;  and,  since  no  testimony  is  Oixm 
set  forth,  the  question  suggested  Is  not  pnu^ 
erly  before  this  court. 

[1]  y/hsa  an  excepUcm  la  taken  to  the  rul- 
ing <^  a  trial  court  UDon  the  admission  or 
exclusion  ot  evidence,  so  much  of  tbe  testi- 
mony as  wlU  enable  the  appellate  court  fully 
to  understand  the  question  involved  -must  be 
copied  in  the  biU  of  exceptions. 

[2]  If,  however,  an  excepti(m  relates  to  the 
giving  of  an  instruction  which  under  tbe 
pleadings  would  have  been  an  lmpr(q>er  appli- 
cation of  the  roles  of  law  to  tbe  case,  under 
any  view  that  might  be  taken,  the  error  wUl 
be  reviewed  on  appeal,  though  no  testimony 
is  Incorporated  in  the  bill  of  exceptlonsL 
WllUs  V.  UortlcuUural  Fire  BeHef,  69  Or. 
293,  137  Pac;  761. 

[8]  Section  6  of  the  Employers'  Liability 
Act  reads: 

"The  contributory  negligence  of  the  person 
Injured  shall  not  be  a  defense,  bat  may  be  taken 
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into  Aoconnt  hs  the  Jo^  In  flzbur  th»  omonnt 
of  t]i«  dafflafBL'*  G«n.  Lawi  Dr..  Ull,  e.  8. 

The  'decisive  qaestloD  to  be  considered  Is 
whether  or  not  the  facts  alleged  In  the  com- 
plaint bring  the  cause  of  action  within  the 
proriidons  of  the  statote  last  dted.  That 
enactment  declares  that  all  persons  having 
charge  of  or  responsible  for  any  work  Inrolv- 
Ing  risk  or  danger  to  the  employ^  "shall  use 
every  device,  care  and  precaution  which  It  Is 
practicable  to  use  for  the  protection  and  safe- 
ty of  life  and  limb."  Id.  11.  It  wUl  be  re- 
membered the  complaint ,  alleges  that  the 
work  in  which  the  plaintiff,  as  an  employe 
of  the  defendant,  was  engaged  when  he  was 
Injured,  was  intrinsically  dangerous.  No 
evidence  is  before  us  from  which  the  degree 
of  danger  to  which  the 'plaintiff  was  exposed 
can  readily  be  determined,  but  from  a  mere 
inspection  of  the  averments  of  the  complaint 
it  Is  b^eved  the  cause  of  action  set  forth 
therein  brings  it  within  the  provisions  of 
the  act  mentioned.  IDom  v.  Clarke- Wood- 
ward Drng  Ga,  66  Or.  616,  133  Pac.  851; 
Sdinlte  T.  Pacific  Paper  Co.,  OT  Or.  834,  136 
Pac  527,  136  Pac.  5;  Dunn  v.  Orchard  Co., 
68  Or.  97.  136  Pac  872 ;  WasUJeff  v.  Hawley 
Paper  Co.,  68  Or.  487, 1S7  Pac  765;  Brown- 
ing T.  Smlley-Lampert  Lumber  Co.,  68  Or. 
602,  137  Pac  777. 

An  error  was  committed  In  gLylsg  the  In- 
struction complained  ol 

The  judgm^t  la  therefore  zeroised,  and  a 
new  trial  ordered. 

BCBNETT,  EAEIN,  and  McBRIDB,  JJ., 
omcar. 


lOVOVIOH  v.  FALIiS  CITY  LUMBER  CO. 

(Supreme  Court  of  Oi«gon.    Jane  29,  1916.) 

1.  Masieb  and  Sxsvani  «=a87— iEhpxatkbs' 
LiABiLiTT  Act — Scope. 

The  Employers'  Llabillt?  Act  (Laws  1911, 
p.  16),  §  1,  ppovfdisg  generally  that  all  owners, 
contractors,  subcontractors,  and  •  other  per- 
sons having  charge  of,  or  reapooaible  for,  any 
vork  iovolnng  a  risk  or  danger  to  tb«  employes 
or  the  public,  shall  use  every  device  care,  and 
precaution  for  the  protection  and  safety  of  life 
and  limb,  includes  hazardous  occapatloas  in 
general,  not  specifically  enumerated  in  the  first 
part  of  the  section. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  138;  Dec  Dig.  «=»87.] 

£.  Dkatb  «=331— Emplotebs'  Liabiutt  Act 

— BSCOVKBT  BT  FaTHEB. 

Under  Employers'  Liahillty  Act,  {  4, 
father  of  an  employ^  killed  in  service,  who  left 
no  widow,  lineal  hdrs,  adopted  duldren,  or 
mc^er,  had  right  to  maintain  an  action  for 
the  ^eath. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  U  36,  87-16:  Dec  Dig.  «»31.] 

8.  ICanKB  Aso  Sibvant  ^=928&— Bhflotebs' 
LuBXUTT  Act— Hazabdous  Occupation— 
Qxmnair  roB  Jirsr. 

Whethtf  the  woi^  ccoKlucted  hy  an  employ- 

tr,  la  which  ui  employs  is  killed  or  iojuced,  in- 


volved a  risk  or  dannr  to  audi  amplv^  to  a 
question  of  fact  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  aud 
Servant,  Cent  Dig.  |J  1001,  1006,  1008,  1010- 
1015,  1017-1038,  10a&-1042,  Itm,  1046-1060; 
Dec.  Dig.  4s»286.] 

4.  Maotbb  and  Sebtant  €=»2S6  —  Bhplot- 
ubnt  within  euflorsbs'  liabiutt  act— 
Luubebino— Question  fob  Jvrx. 

Whether  deceased,  killed  by  the  springing 
up  of  a  tree  tronk  which  he  bad  just  cut 
through  by  direction  of  his  foreman,  was  eo- 
gaged  in  a  hazardous  employment,  involving  a 
risk  and  danger  to  the  employ^,  within  the  Em- 
ployers* LiaMlity  Act,  held  for  the  jury,  under 
the  evidence. 

[Ed.  Note — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  1001.  1006.  1008,  1010- 
1015,  1017-1033.  1036-1042,  104<  1046-1050: 
Dec  Dig.  «=»286.] 

6.  MaOTBB  and  SBBTANT  ^=S»87— B1CPI.0TBBB* 

Liabiutt  Aot  —  NKauaiNCi  or  Feixow 
Sbbvant. 

By  direct  provision  of  Employers'  Liability 
Act,  8  6>  where  the  deceased  servant,  in  cutting 
through  a  tree,  merely  conformed  to  the  direc- 
titms  of  his  superior,  as  was  his  duty,  for  the 
resulting  injury  the  employN*  was  liable,  irre- 
spective of  any  negligence  pn  the  part  of  sach 
superior  servant 

tEd.  Note.— For  other  cases,  see  Master  and 
Sfa^ant,  Cent  Dig.  {  138-„  Dec  Kg.  «9>8T.] 

6.  Mastxb  and  Sbbtant  «E9ieO— BicFLonau^ 
Liabiutt  Aot— Aobnt  of  Emplotbb. 

By  direct  provision  of  Employers'  Liahllty 
Act,  S  -2.  the  foreman  in  charge  of  the  lumbering 
operations,  in  which  deceased  servant  was  en- 
gaged at  his  death,  was  the  agent  of  the  lumber 
company. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Serraot,  Cent  IMg.  8§  427-^,  437-^8;  Dec. 
Dig.  «ss»18».] 

7.  Death  ft=98G— Bmplotebb'  Liabiutt  Act 
—Death  or  Sebvant— Dakaqbs  of  Pabbnt. 

For  death  of  a  servant,  his  father,  suing 
under  the  Employers*  Liability  Act,  was  eutitled 
to  the  amouat  which  be  might  have  expected 
to  come  to  him  as  the  deceased's  heir,  if  the 
latter  ahoald  die.  to  be  calculated  in  view  of 
the  average  earnings  of  the  deceased,  the  pro- 
spective years  be  had  to  liv^  his  industry,  uru- 
gality.  and  saving  qualities,  irrespective  of  the 
age  of  the  father. 

[Ed.  Note.— Fw  otiier  eases,  see  Deafli,  Cent 
lHg.,K  108.        112-114,  117.  119;  Dec  Dig. 


8.  Death  «s»104  —  Pabent'b  AonoN  fob 
Death  —  Ehfuitzbs*  Liabiutt  Act  — In- 
btbuction. 

In  a  father's  action  under  the  Employers' 
Liability  Act  against  the  employer  ol  bis  son, 
killed  in  service,  a  charge  that  the  jury  should 
not  take  into  consideration,  in  .estimating  dam- 
ages, the  wounds  to  the  parrat's  feelincs.  nor 
Kive  compensation  for  the  pain  and  Buffering  in* 
fiicted  upon  him,  but  should  estimate  the  finan- 
cial loss  suffered  by  the  death,  sufficiently  in- 
structed the  jury  that  the  damages  were  limited 
to  compensatory  damages. 

[Ed.  Note.— For  other  oases,  see  Death,  Cent 
Dig.  SS  142-143;  Dec  Dig.  <^m.] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  T.  3.  Cleeton,  Judge. 

Action  by  Xoklca  Tovovlch  against  the 
FaUa  City  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

This  la  an  action  to  recover  damages  for 
the  wrongful  death  of  Stanko  Tovovlcl^ 
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plainaiTB  son,  wbo  received  an  fnjnzy  wliile 
emplf^ed  by  the  Foils  City  Lumber  Com- 
pany. The  cause  was  tried  to  the  court  and 
Jury,  and  a  verdict  rendered  In  fiiTor  of 
plaintiff  for  $1,100.  From  a  judgment  en- 
tered thereon,  the  defendant  appeals. 

At  the  time  of  receiving  the  injury  which 
produced  his  death,  the  decedent  was  em- 
ployed by  the  defendant  and  working  in  Its 
logging  camp  as  a  timber  "backer" ;  his  du- 
ties being  to  saw  fallen  trees  into  logs.  The 
evidence  shows  that  the  trees  bad  been  fell- 
ed by  timber  fallers  and  marked  by  the  "head 
bndcer."  As  the  wvrk  was  usually  conduct- 
ed, the  employes  would  fell  the  trees  by  saw- 
ing the  same  off  about  four  feet  above  the 
surface  of  the  ground,  and  the  bead  bucker, 
who  was  foreman  over  the  other  employes, 
including  the  deceased,  would  then  examine 
the  trees  felled  and  determine  whether  and 
how  and  where  they  should  be  sawed  into 
sections,  placing  marks  thereon,  which  con- 
stituted orders  and  directions  to  the  buckers 
to  saw  the  trees  in  two  at  such  marks.  The 
decedent  had  nothing  to  do  with  felling  the 
trees  or  pladug  the  marks ;  his  sole  duty  be- 
ing to  saw  them  where  marked.  It  appears 
that  a  certain  green  and  live  hemlock  tree 
was  lying  on  the  ground  with  a  number  of 
other  trees  which  had  been  felled  in  the 
usual  way.  This  particular  tree,  however, 
had  not  been  cut  off  at  the  butt  by  the  tim- 
ber fallers,  which  was  unknown  to  the  de- 
ceased, but  known  to  the  head  bucker  and 
timber  fallers.  It  was  either  a  windfall  or 
bad  Wen  knocked  down  by  the  falling  of  oth- 
er trees  against  it  It  was  lying  on  the 
ground  and  bore  the  same  appearance  as  the 
other  trees  which  had  been  properly  felled. 
Two  other  trees  were  lying  across  the  top 
or  upper  part  of  this  tree ;  their  weight,  un- 
til released,  being  sufficient  to  hold  the  hem- 
lock In  place  on  the  ground.  The  foreman, 
wltlvout  having  the  tree  sawed  off  near  the 
roots,  as  the  others  were,  marked  this  tree 
for  sawing  In  the  same  way  as  the  other 
trees.  One  of  these  marks  was  placed  at  a 
p<dnt  about  30  or  85  feet  from  the  roots  of 
the  tree  and  below  the  two  trees  lying  upon 
it  On  May  17,  1018,  decedent  came  bo  the 
tree  In  question,  and  in  the  course  of  his 
employment,  according  to  his  duty,  proceed- 
ed to  saw  It  In  two  at  the  mark  placed  there- 
on by  the  foreman  below  the  other  two  trees. 
Just  about  as  be  had  severed  the  tree  and 
was  working  upon  or  about  the  same  with 
bla  saw  or  axe,  It  flew  back  Into  an  upright 
position,  being  released  from  the  weight  of 
its  top  and  from  the  weight  of  the  two  trees 
upon  it,  and  hurled  the  deceased  through 
the  air  and  upon  the  ground,  Injuring  him 
so  severely  that  he  died  as  a  result 

The  actton  la  brought  under  the  Employers' 
Liability  Act  (General  Laws  of  Oregon  1911, 
p.  10).  It  la  alleged  In  the  comidalnt  that 
the  work  In  which  the  decedent  was  engaged, 
&nd  vhich  defendant  was  In  tiharge  and 


(Oc 

respmsible  taar.  Involved  a  and  dangw 
to  tiie  decedoit  and  the  other  onployes,  and 
that  the  defendant  fkUad  to  exerelin  liiat  de- 
gree of  care  and  precaation  which  the  stat 
Qte  enjoins  shall  be  used  where  work  t>f  aneh 
a  hazardous  nature  la  bdng  prosecuted.  The 
details  of  the  negUgmce  are  set  forth  In  ttw 
complaint  as  foUom: 

'That  it  was  practical,  without  Imp^ring  the 
efficiency  of  the  work  or  means  of  work  then 
and  there  being  pursued  by  the  defendant,  to 
Iiave  safeguarded,  protected,  and  rendered  safe 
the  place  where  said  Staubo  Tovovich  was  so  or- 
dered  to  and  did  perform  his  duties  by  means  of 
either  one  or  all  of  the  following  devices,  cares, 
aud  precautions,  to  wit:  (1)  By  properly  falling 
the  said  live  tree  and  by  entong  uie  same  at 
the  butt  the  same  as  the  other  trees  in  the  vi- 
cinity were  felled.  (2)  By  sawing  ott  said  live 
tree  close  to  the  butt  after  the  same  was  so 
pressed  down  by  the  other  trees.  (S)  By  inspect- 
ing the  said  live  tree  and  ascertaining  the  fSet 
that  the  same  had  not  been  felled,  but  was  only 
pressed  to  the  grooud  and  liable  to  wring  up 
when  cut,  and  warning  the  backers  and  Stanko 
ToTOvlch  of  that  fact  (4)  By  refnilaing  from 
placing  a  mark  upon  said  live  tree  tor  the  saw- 
ing oi  Die  same  at  any  places  And  titls  trfaintiff 
alleges  that  the  defendant  did  not  nse  any  of 
said  devices,  cares,  and  precautions,  but  wnollj 
failed  and  neglected  to  protect  or  safeguard  said 
place  where  said  Stanlw  Tovovteh  was  required 
to  work  by  any  ot  said  means,  and  that  had  said 
defendant  exercised  audi  care  and  prmntions, 
the  death  of  Stanko  Tovovidi  would  not  have 
occurred." 

The  plaintiff  further  alleged  that  In  order- 
ing decedent  to  cut  the  live  tree  and  in  fall- 
ing to  furnish  him  with  a  safe  place  to  work, 
the  defendant  was  negligent  in  the  particu- 
lars above  enumerated.  By  Its  answer  the 
defendant  admits  the  employment  of  the  de- 
cedent and  denies  the  allegations  of  negli- 
gence. It  further  aBeges  that  at  the  time 
of  the  accident  complained  of,  Tovovich  was 
engaged  In  cutting  trees  into  sections;  that 
while  cutting  off  (me  of  the  sections  after 
the  same'  had  been  completely  severed,  the 
stump  of  the  remaining  portion  of  the  tree, 
belug  freed  from  the  weight  of  the  top,  flew 
up,  throwing  the  deceased,  and  canatng  the 
Injury  from  which  he  died;  that  the  tree 
upon  which  the  decedent  was  working  was 
what  was  known  as  a  windfall,  and  that  the 
decedmt  had  been  specially  warned  by  de- 
fendant to  look  out  tor  said  tree  and  not  get 
hurt ;  that  YovovlCb  was  gull^  of  ne^lgence 
causing  the  accident  in  that  he  attempted 
to  work  about  the  tree  contrary  to  the  warnr 
Ings,  and  unnecessarily  stood  thereon;  that 
he  assumed  the  risk. 

F.  C.  Howell,  of  Portland  (Wilbur,  Spencer 
&  Beckett  and  A.  L.  Clark,  all  of  Portland, 
on  the  brief),  for  appellant  A.  M.  Dibble  and 
Geo.  C.  Johnson,  both  of  Portland  (Malatk^, 
Seabrook  &  Dibble,  of  Portland,  «i  the  bri^, 
for  respondent 

BEAK,  J.  (after  stating  the  foots  aa  above). 
It  is  oontended  by  oounsel  for  defendant  that 
the  evidence  does  not  bring  the  action  wltlk- 
in  the  Employers'  Liability  Act  At  the  ekiee 
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of  the  erldence,  they  moved  for  a  directed 
TO^lct  In  favor  of  the  defeiutent  company. 

Isaac  BartOD,  the  defendant* a  foreman,  de- 
scrlbea  the  ooudltlon  of  the  tree  thns: 

"Tbtt  tree  had  JuBt  tipped  over,  and  the  rooti 
atood  not  itraixbt  up  and  down,  because  the 
{round  was  a  uttle  bit  slopius :  and  there  .was 
another  tree  laid  across  here.  Now,  as  to  wheth- 
er that  waa  a  windfall  (bnt  I  think  it  was),  1 
don't  remembcar  juet  the  fact  of  whether  that 
was  a  windfall  or  not,  bat  I  think  the  npner  one 
was  a  windfall,  and  the  top  of  this  tree  laid  up 
on  that,  BO  that  it  laid  kind  of  with  the  hllL 
It  cooldn't  lay  flat,  and,  of  course,  when  that 
was  sawed  off,  it  iast  nmply  tipped  back,  and 
left  the  tree— the  root  didn't  stand  Qp  straiaht 
after  it  was  tipped  hack.  It  stood  a  little  that 
way  (illustratinir),  becauee  It  couldn't  go  clear 
back  after  tipping  out,  hardly,  because  there 
would  more  or  less  dirt,  you  know,  rattle  off. 
Wen,  that  beld  it  just  a  little  bit.  It  is  pretty 
near  straight,  but  not  quite.  Q.  And  how  high 
did  you  say  tbeee  roots  stuck  up  in  the  air? 
A.  About  80  feet,  I  should  judge;  that  ia,  to 
the  point  of  them — not  the  dirt,  but  the  point 
of  the  roots.  I  should  judge  tbey  stock  up  80 
feet,  because  It  waa  a  hemtock,  and  tore  up  an 
awful  pile  of  dirt." 

Barton  farther  testified  In  part: 
"Well,  I  got  this  thid  wedge  and  drove  it 
in  so  I  eonld  sUp  his  axe  out,  and  after  I  got 
his  axe  out  he  started  to  walk  down  the  tree; 
and  I  aay^  'Stanko,  yon  see  this  tree  has  got 
a  root  on  it  here,  and  she  is'—  Q.  (interrupt- 
iaii  The  tree  has  got  what?  A.  A  root  on  it; 
and  I  says,  'When  it  is  sawed  off,  that  is  going 
to  upeet^fiiJl  back.*  •  •  • " 

The  testimony  of  Evan  Tovovlch,  as  In- 
terpreted, waa  in  part  as  follows: 

"A.  He  was  right  with  him  (decedent),  only 
20  feet  distant  frwn  him— 20  feet  distant  from 
where  he  waa  killed.  *  *  *  He  says  he  saw 
bis  cousin  there  sawing  the  timber,  there,  kind 
of  like  that.  There  was  two  togetheiv-  The 
Court:  Laying  side  by  side?  A.  xes;  and  he 
sawed  one  off,  and  be  went  on  the  other,  and 
he  sawed  over  on  this  side,  and  cut  the  other 
side,  and  at  that  time  he  turned  around.  He 
was  woricing,  and  don't  know.  It  waa  when 
fae  heard  something  crack;  then  he  tarned  his 

Sve  to  him,  and  says  he  saw  him  and  the  axe 
ying  in  the  air." 

It  Is  urged  by  counsel  for  defendant  that 
there  la  no  evidence  in  the  record  showing 
that  it  was  practicable  to  jwrform  the  work 
in  a  safer  way  than  the  means  employed. 
Counsel  candidly  state  in  their  brief  that, 
had  said  fact  been  shown,  the  case  might 
have  been  brought  within  the  provisions  of 
the  Employers'  Liability  Act. 

[1-S]  Section  1  of  the  act  provides  inter 
alia  that  generally  all  owners,  contractors,  or 
subcontractors,  and  other  persons  having 
charge  of  or  responsible  for  any  work  in- 
volving a  risk  or  danger  to  the  employes  or 
tlie  public,  shall  use  every  device,  care,  and 
precaution  which  it  is  practicable  to  use  for 
the  protection  of  life  and  limb.  The  appli- 
cation of  this  general  clause  of  the  statute 
is  not  a  new  question,  and  It  is  perhaps  prop- 
er to  state  that  the  matter  has  been  thor- 
oughly considered  by  the  court  at  different 
tluies.  In  Dunn  v.  Orchard  Land  &  Timber 
Co,  08  Or.  97,  at  page  101,  136  Pac  872,  at 
page  873,  tbla  court  had  before  it  the  con- 


atruction  of  oectlon  1,  and,  speakiiig  thnmi^ 
Mr.  Justice  Burnett,  aaid: 

"The  statute  extrta  its  antboiity  against 
owners  *  *  *  or  persona  whatsoever  engaged 
•  •  •  in  the  erection  or  <verati<m  of  any 
machinery.'  It  thus  takes  cognizance,  not  only 
of  those  who  engage  in  building,  but  also  those 
who  operate  machinery;  and  where  it  declares 
that  'generally  all  owners,  contractora,  or  sub- 
contractor*, and  other  persons  having  charge 
of,  or  responsible  for,  any  work  Involving  a  risk 
or  danger  to  the  employes  or  the  public,'  it 
does  not  io  good  reason  restrict  the  benefits  and 
requirements  of  the  law  to  particolar  persons 
mentioned  in  the  beginning  at  the  section,  but 
rather  enlarges  and  expands  the  scope  of  the 
act.  The  statute  lays  its  commands,  not  only 
upon  those  engaged  in  building  or  \n  the  trans- 
mission and  use  of  electricity,  but  also  upon 
tbose  other  persons  included  in  larger  category 
set  ont  in  the  last  dauae  of  the  flrst  section.^* 

It  may  also  be  stated  that  the  general 
dause  of  fbe  statute  comprehends,  vrlthin  its 
provisions,  acts  of  employers  having  charge 
of  or  responsible  for  work,  involving  a  risk 
or  danger  to  employ^,  usually  termed  haz- 
ardous occapatlons,  which  are  not  enumerat- 
ed in  the  flrst  part  of  the  section.  Baiha 
T.  Coos  Bay  Goal  ft  Fuel  Co.,  149  Pac. 
dedded  June  28,  1916 ;  Scbnlte  t.  Pac.  Paper 
Ca,  er  Or.  834,  135  Pac.  627,  186  Pac.  5; 
WasHjeff  V.  Hawley  Pulp  &  Paper  Co.,  68  Or. 
487,  137  Pac.  755;  Helser  v.  Shasta  Water 
Co.,  71  Or.  566,  143  Pac.  917;  Lang  r.  Cam- 
den Inm  Works,  146  Pac.  904, 968.  It  appears 
that  the  decedent  left  no  widow,  lineal  helra, 
adopted  dblldren,  or  mother;  therefore,  by 
section  4  of  the  act,  the  father  has  the  right 
to  maintain  the  action.  McFarland  v.  Ore- 
gon Blec.  R.  Co.,  70  Or.  27, 138  Pnc.  458,  462. 
The  question  as  to  whether  or  not  the  work 
conducted  by  an  employer  involves  a  risk  or 
danger  to  the  employes  is  a  proper  one  to  be 
left  to  the  jury  as  a  question  of  fact  Sdial- 
ler  V.  Pac.  Face  Btidn  Co.,  70  Or.  657,  130 
Pac.  913,  915. 

[4-1]  The  main  question  Is  whether  the 
evidence  In  this  case  brings  it  within  the  stat- 
ute. The  condition  of  the  trees  and  the  man- 
ner of  conducting  the  work  were  fully  ex- 
plained to  the  jury  by  the  evidence,  and  it 
was  for  it  to  determine,  under  all  the  facta 
and  circumstances,  whether  every  practicable 
device  and  care  was  used  by  the  defendant. 
To  a  Jury  exercising  a  common  knowledge  of 
the  law  of  gravitation,  and  In  the  light  of 
the  experience  of  men  of  everyday  affairs  in 
r^rd  to  the  work  to  cutting  trees,  the  evi- 
dence tended  to  show  that  the  defendant's 
foreman  or  head  bucker  neglected  to  use  any 
device,  care,  or  precaution  to  keep  the  30- 
foot  stump  in  the  position  in  which  It  was 
when  the  tree  was  marked  and  sawed,  or  to 
flrst  cut  the  tree  at  the  usual  place  uear  the 
roots.  It  Is  contended  by  counseH  for  defend- 
ant that  the  evidence  does  not  show  that  the 
work  could  have  been  done  In  a  safer  way, 
and  that,  in  order  to  bring  the  case  wltbln 
the  scope  of  the  statute,  it  was  Incumbent 
upon  the  platotltF  to  produce  such  proof. 
This  waa  plainly  disclosed  by  the  drcum- 
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Stances  of  the  dperaUons,  If  hot  by  direct  erl- 
dence.  The  deductions  to  be  drawn  from 
tbe  facts  and  drcnmstances  disclosed  were 
a  proper  matter  for  tbe  jury.  It  was  not 
necessary  for  some  one  to  act  In  the  capacity 
of  an  expert  and  Inform  tbe  jury  what  con- 
clusion should  have  been  drawn  from  the 
delineated  facts  and  cdrcum^tances.  Myers 
V,  Portland  Ry.,  L.  &  P.  Co.,  68  Or.  599,  138 
Pac.  213;  Pulalfer  v.  Berry,  87  Me.  406,  32 
Atl.  086.  Tbe  evidence  of  Isaac  Barton,  fore- 
man, that  he  warned  the  defendant  to  be 
careful  and  not  get  hurt,  Indicated  tbat  from 
his  riew  there  was  special  danger.  Tbe  tes- 
timony in  the  case  tended  to  sbow,  and  the 
Jury  could  fairly  bave  believed,  tbat  some 
precautions  were  necessary  in  marking  tbe 
tree;  that  no  experienced  woodsman  would 
have  sawed  the  tree  while  In  such  position, 
30  or  35  feet  from  tbe  roots,  any  more  than 
an  experienced  axeman  would  have  cut  a 
standing  tree  that  distance  from  tbe  ground, 
and  that  It  was  negl^ence  of  the  architect 
of  the  work,  the  bead  bucker,  to  so  direct  the 
timber  to  be  cut;  that,  according  to  com- 
mon parlance,  it  was  tbe  preparation  of  a 
trap  which  would  be  sprung  when  the  tree 
was  cut  and  hurl  the  employ^  into  tbe  air, 
which  by  reasonable  and  practicable  inspec- 
tion and  precaution  could  and  should  have 
been  avoided ;  that  the  work  was  hazardous 
and  Involved  a  risk  and  danger  to  the  em- 
ploy&  We  bold  that  tbe  case  comes  within 
the  provisions  of  tbe  statute,  and  that  it  was 
properly  submitted  to  the  Jury.  Witness 
Evan  Tovovlch  stated  that,  when  the  tree 
was  freed  from  the  weight  of  the  top,  of- 
course  tbe  roots  and  stump  went  back  as 
nearly  Into  pUace  as  tbe  displaced  earth 
would  permit.  Under  section  5  of  the  act, 
when  tbe  decedent  conformed  to  the  orders 
of  his  superior  according  to  his  duty,  the  re- 
snltlng  Injury  was  not  bis  faolt.  According 
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to  seetlMi  2,  tbe  person  In  control  of  tbe 
work  was  the  agent  of  the  employer. 

[7, 1]  Exceptions  were  taken  to  the  Inrtrw- 
tlons  given  to  the  Jury  upon  the  question  of 
damages.  The  court  instmcted  the  Jury  la 
effect  to  take  tbe  average  earnings  of  the 
deceased  as  a  basis,  with  the  prospective 
years  tbat  be  would,  in  the  course  of  nattire, 
live,  and  determine  from  tbat  bow  modi 
he  would  save  during  that  time  which  would 
go  to  his  heir  if  be  should  die,  informing 
them  tbat  it  depends  uixm  the  industry, 
earning  capacity,  frugality,  and  saving  qual- 
ities of  the  deceased ;  tbat  it  was  not  neces- 
sary for  them  to  consider  how  old  tbe  father 
of  the  deceased  was,  but  how  much  he  lost 
by  reason  of  tbe  decedent's  untimely  deatb; 
that  they  should  not  take  Into  conaldetatim 
the  wounds  to  bla  feelings  nor  give  compen- 
sation for  the  pain  and  suffering  tbat  might 
have  been  infilcted  upon  the  relative,  bat  es- 
timate the  financial  loss  suffered  by  tbe 
deatb.  Counsel  for  defendant  requested 
the  court  in  effect  to  instruct  the  Jury  that 
the  measure  of  damages  wa^  limited  to  com- 
pensatory damages  or  what  damages  would 
compensate  plaintiff  for  bis  loss  of  the  de- 
ceased. We  think  that  the  requested  ln^tra^ 
Hon  was  substantially  covered  by  the  charge 
given  by  the  court,  and  that  tbe  instructiotu 
were  in  substance  in  accordance  with  the 
ruling  In  McFarland  v.  Ore.  Elec.  R.  Co, 
supra,  and  McClaugherty  v.  Rogue  BItcf 
Elec.  Co.,  140  Pac.  64.  From  the  amount  of 
the  verdict  in  the  case,  It  does  not  appear 
tbat  the  Instructions  of  the  court  as  to  the 
measure  of  damages  were  prejudicial  to  the 
defendant. 

Finding  no  »ror  In  the  record,  tbe  Jndg* 
ment  of  Uw  lower  oonit  Is  affltmed. 

UOORE,  a  J.,  and  EAKIN  and  HABBIS, 

JJ^  COOCOVi 
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STANDARD  PIRH  INS.  CO.  OF  HART- 
FORD, CONN.,  >.  FISHBACK.  State 
Ins.  Com'r.    (No.  12634.) 
(Sapreme  Coart  of  Waihlngton.  Jnly  7.  1916.) 

1.  Appeal  Ann  Ebrob  *3»781  —  DnsnKiNA- 

noN— Moot  Oases. 

When,  pmdinff  an  apjmd  from  a  jnd^ent 
which  denied  plaintiff  an  mjancti<»i  reetrainiag 
defendant  from  forfeiting  its  license  to  do  busi- 
ness In  the  state  under  fneurance  Code,  |  24  (3 
Rem.  &  BaL  Code,  S  6059—24),  the  statute  was 
amended  (Laws  1915,  c.  177,  |  6),  and  the  pro- 
T isions  under  which  forfeitare  was  claimed  were 
eliminated,  the  appeal  will  bt  dismissed ;  the 
ease  being  moot. 

[Ed.  Note.— For  other  cbmb,  see  Appeal  and 
Error,  Cent  DIf.  ||  6&-80;  Dee.  Di«. 

«s»781.] 

2.  Btimihcb  «=3>83— PBieuKpnom. 

It  will  not  be  presumed  that  the  insurance 
conunisflioDer  will  seek  to  forfeit  insurer's  li- 
cense to  do  business  in  the  state  on  gronndsn 
eliminated  from  the  statute. 

[Ed.  Note^— For  other  cases,  see  Evidence, 
Cent  Dig.  i  lOS;  Dec  Dig.  ^83.1 

Dqiartnieat  2.  Appeal  from  Btverlor 
Coort,  Thnratflo  Ooonty;  Jcdin  B.  Mitchell, 
Judge. 

Action  by  the  Standard  Fire  lumrance 
Compaoy  of  Hartford,  Conn.,  against  H.  O. 
Fishback,  aa  Insnrance  Gommls^oner  of  the 
State  of  Washington.  From  a  judgment  for 
defendant,  plaintiff  appeals.  DlsmlsBed. 

Reynolds,  BalUnger  &  Hutson,  of  Seattle, 
tor  appellant  W.  V.  Tanner  and  L.  L. 
Thompson,  both  of  Olympia,  for  ze«pondent 

PSat  ODIUAM.  The  appellant  seeks  In 
this  action  to  enjoin  re^ndent  from  revok- 
ing Its  license  to  do  buslneBs  In  this  state. 
The  lower  court  sastalned  a  dMnnrrer  to  the 
second  amended  complaint,  and,  the  appel- 
lant having  elected  to  stand  upon  such  com- 
plaint, a  Jadgment  of  dismiaaal  was  mtered. 
From  such  Judgment  this  aiq;>eal  Is  proee- 
cnted. 

[1 , 2]  The  only  question  involved  Is  the 
oonstltotlonality  and  proper  coDstmction  of 
section  24  of  the  Insurance  Code,  relating 
to  d^rasits  of  securities  by  foreign  Insurance 
companiea  3  Rem.  &  BaL  Code,  I  0059—24. 
litis  section  was  ooiuridered  in  detail  by  this 
court  In  the  case  of  State  ex  rel.  Leach  r. 
Flsbbadi,  70  Wash.  200, 140  Pae.  387.  While 
the  appellant  makes  some  cont^tlons  which 
wa«  not  then  made,  we  find  it  unnecessary  to 
consider  these  contentlMis,  for  the  reason 
that,  since  this  case  was  submitted,  sectlMi 
24,  snpra,  has  been  amended  by  section  5,  c. 
177,  Laws  4Hf  1015.  mie  threatened  action'  of 
leapondent,  here  sought  to  be  enjoined,  was 
based  upon  certain  provisions  of  tb»  ^tnte 
which  were  eliminated  by  this  amendment 
Ai^eUant  does  not  cmit^  that  the  enforce- 
ment of  that  portion  of  aeMon  24  which  was 
left  unchanged  by  the  amendment  will  inter- 
Sere  with  Its  rights,  and  Ute  court  will  not 


presume  that  the  respondent  will  se^  to  n* 
robe  appellant's  license  upon  grounds  whldi 
are  no  longer  in  the  statute.  The  only  que** 
tlon  in  controversy  has  thus  become  moot 

The  rule  is  well  settled  in  this  court  that 
we  will  not  consider  cases  wliere  nothing  but 
moot  or  abstract  questions  are  involved. 
VoIIman  v.  Industrtal  Wwkers  of  the  World, 
70  Wash.  102, 140  Pac.  337,  and  cases  cited. 

Following  this  practice,  the  a^ieal  wHl  be 
dismissed,  without  prejudice  to  the  rights  of 
the  appellant  to  bring  another  action,  shonld 
defiant  attempt  to  revoke  its  Hcenae  upon 
unauthorized  grounds.  Nedther  party  will  re- 
cover coeta. 


STATE  ei  reL  HUFFORD  v.  SDDINOS. 
(No.  12680.) 
(Supreme  Ooort  of  Waahhigton.  July  7,  1016.) 

L  EucnoNs  «=»180  —  Baixots— MAEBiHa— 
Statute. 

Under  Rem.  &  BaL  Code,  i  4005,  nrovlding 
that  in  the  canvasa  of  election  any  bulot  from 
which  It  is  impossible  to  determine  the  elector's 
choice  ahall  be  void,  provided  that,  when  a  bal- 
lot is  sufficiently  plain  as  to  the  voter's  inten- 
tion, the  judges  of  election  shall  count  such 
part  and  under  section  4927,  providing  that  no 
ticket  shall  be  lost  for  want  of  form  It  the  board 
of  judges  can  determine  to  their  satisfaction  the 
person  voted  for.  where  a  ballot  was  marked 
with  a  cross  in  the  voting  squaie  to  the  right  of 
contestee's  name,  and  also  with  a  circle  in  such 
square  to  the  rbiht  of  contestant's  name,  both 
parties  being  candidates  for  the  office  of  county 
clerk,  such  ballot  was  a  valid  vote  for  contestee. 

[Ed,  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  18  lBl-155,  157;  Dec.  Dig.  «»180.1 

2.  ELKcnoNfl    *=>194  —  Ballots  —  "DisTiH- 
GuiBHiNQ  Mabk"— Statute. 

Under  Rem.  ft  Bal.  Code,  1 4014,  proving 
that  BO  ballot  sbail  bear  any  distinguishing 
mark,  where  a  ballot  was  marked  with  a  cross 
in  the  voting  square  to  the  right  of  contestee's 
name,  and  with  a  sero  in  such  square  to  the 
right  of  contestant's  name,  such  bajlot  was  not 
invalid  aa  bearing  marks  tending  to  distin- 
guish it 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  168.  167;  Dec  Dig.  ®»194. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Distinguishing  Mark.] 

Department  2.  Appeal  trom  Superior 
Court,  Skamania  County;    W.  T.  Darcb, 

Judge. 

Action  under  Rem.  &  Bal.  Code,  I  4941,  by 
Walter  G.  Hufford  against  Stark  M.  Eddings, 
to  contest  an  election.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
cause  remanded,  vrith  directions. 

BL  B.  Shields,  of  Stevenson,  for  appellant 
W.  8.  BufCord,  of  Portland,  Or.,  and  Miller 
&  Wilkinson,  of  Vancouver,  for  respondent 

BSJflS,  3.  This  is  an  action  brought  un- 
der the  provisions  of  Rem.  &  Bal.  Code,  | 
4041,  to  contest  an  election.  At  the  general 
election  held  on  November  3,  1914,  the  con- 
testee, whom  we  shall  designate  as  the  appel- 
lant and  the  contestant  whom  we  shall  des- 
ignate as  the  respondent,  were  opposing  can- 
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didates  fcH-  the  of&ce  of  county  clerk  fpr 
Skamania  county.  Both  of  their  names  ap- 
peared In  legal  form  upon  the  <^clal  ballots 
for  use  In  the  several  election  precincts  of 
that  county.  The  prednct  election  boards  re- 
turned as  cast  for  the  apiwllant  450  votes, 
and  for  the  respondent  449.  The  county  can- 
vassing board  confirmed  this  count,  found 
the  appellant  elected,  and  a  certificate  of 
election  was  issued  to  him.  The  respondent 
Instituted  this  contest. 

We  shall  not  discuss  the  sufiSclency  of  the 
pleadli^  to  present  an  issne  warranting  a 
recount  of  the  ballots,  since  it  was  stipulat- 
ed In  open  court  at  the  trial  below  that  all 
of  the  ballots  cast  In  the  county  might  be 
produced,  and  a  recount  made  In  open  court 
of  the  ballots  cast  for  the  respective  parties 
tor  the  office  of  county  clerk.  By  tills  stipu- 
lation the  parties,  of  course,  waived  any  in- 
sufficiency in  the  pleadings.  Pursuant  to  this 
stipulation  the  court  recounted  the  ballots, 
reJecQng  one  as  Illegal  and  void.  On  the  re- 
jected ballot,  which  Is  In  evidence  as  an  ex- 
hibit, In  the  square  to  the  right  of  the  name 
of  the  appellant,  designated  as  the  place  for 
marking,  appears  a  cross,  thus  In  the 
corresponding  square  to  the  right  of  the  name 
of  the  respondent  appears  a  zero  mark,  thus 
Like  marks  are  similarly  placed  with 
reference  to  the  respective  names  of  two  or 
three  of  the  opposing  candidates  for  other 
offices.  Otherwise  the  ballot,  so  far  as  mark- 
ed at  all.  Is  marked  regularly,  with  the  cross- 
es In  the  squares  to  the  right  of  the  names 
of  Uie  candidates  voted  for.  The  rejecticai 
of  this  ballot  resulted  In  a  tie.  The  court, 
so  finding,  entered  Judgmoit  canceling  the 
appellant's  certificate  of  election,  and  order- 
ing the  contest  to  be  decided  by  lot,  as  pro- 
vided the  statute  In  mcti  cases.  This  ap- 
peal followed. 

No  question  being  raised  as  to  the  counting 
of  any  other  ballot  than  the  one  above  re- 
ferred to,  the  sole  question  presented  for  our 
determination  is  whether  the  rejected  ballot 
should  have  been  counted  for  the  appellant 
The  question  presents  two  aspects:  (1)  Is 
the  ballot  void  for  uncertainty  in  expressing 
the  voter's  choice?  (2)  Do  the  zero  marks 
constitute  such  distingoiSblng  marks  as  to  in- 
validate the  ballot?  Both  of  these  questions 
have,  in  effect,  been  answered  in  the  n^a- 
tive  by  our  own  decisions. 

In  State  ex  reL  Orr  t.  Fawcett,  17  Wash. 
188,  49  Pac  346.  the  trial  court  rejected  35 
ballots  because  the  cross  was  placed  to  the 
left  Instead  of  the  ri^t  of  the  names  of  the 
persons  voted  for.  It  rejected  some  80  bal- 
lots for  various  Irregular  markings,  of  wlilch 
the  following  are  given  In  the  (^Inlm  as  sam- 
ples: On  one  the  cross  was  placed  to  the 
right  of  the  name  of  Fawcett  for  mayor  and 
to  the  right  of  each  of  certain  candidates  for 
other  offices.  Horizontal  blade  pencil  lines 
were  drawn  through  the  names  of  Orr  for 
mayor  and  through  the  names  of  (Opposing 
candidates  for  the  other  offloea.   Upon  that 


part  of  the  ballot  providing  for  voting  for 
and  against  certain  amendments  to  the  dty 
charter  ten  Icmg  heavy  lines  in  blue  pencil 
were  drawn.  Another  of  these  ballots  was 
marked  with  crosses  to  the  right  of  the  name 
of  Fawcett  for  mayor  and  to  the  right  of  the 
names  of  certain  candidates  for  other  of- 
fices, and  a  straight  lead  pendl  mark  was 
drawn  through  the  names  of  the  respective 
opposing  candidates.  Others  of  these  ballots 
were  marked  with  two  crosses  to  the  right  of 
the  names  of  Fawcett  and  those  d!  certain 
other  candidates,  and  two  crosses  to  the 
right  of  each  place  provided  for  voting  for 
the  charter  amendments.  This  court  held 
that  all  of  the  foregoing  ballots  were  Improp- 
erly rejected  by  the  trial  court  and  should 
have  been  counted.  It  also  appears  that  some 
27  ballots  were  variously  martied  with  words 
which  the  trial  court  held  to  be  distinguish- 
ing marks  invalidating  the  ballot.  Four  of 
these  are  described  in  the  opinion.  One  was 
marked  with  two  crosses  about  1^  Inches 
apart  to  the  right  of  the  name  of  Fawcett, 
and  single  crosses  to  the  rl^t  of  the  names 
of  certain  other  candidates  and  in  the  plac- 
es provided  for  voting  for  some  of  the  charter 
amendments.  Following  others  of  the  amend- 
ments was  the  word  "No,"  written  in  pec- 
dl,  and  to  the  right  of  that  a  cross  mark. 
Following  one  of  the  amendments  appeared 
the  words;  "Don't  want  any  king."  Another 
of  the  ballots  had  the  word  "Ittfts"  written 
on  the  proposed  amendments.  Two  others 
had  written  in  the  margin  names,  presum- 
ably of  the  persons  voting  them.  TimcUng 
these  27  ballots  this  court  said: 

"These  four  ballots,  we  think,  were  pzoperiy 
excluded  by  the  court,  for  tiie  words  wntten 
were  not  so  written  with  any  intention  on  the 
part  of  the  elector  to  express  his  choice  of  a 
candidate.  Tii^  were  not  htmcst  mistakes,  and 
■bowed  a  frlvolouB  and  wanton  dlspositiom  oa 
the  part  of  the  elector  to  disregard  the  election 
laws.  l%e  rest  of  the  ballots,  however,  under 
this  finding,  we  think  were  erroneously  rejected. 
The  words  or  signs  which  the  court  objected  to 
were  generally  the  word  'No'  after  amend- 
ments, or  'For  after  amendments,  or  'Against,' 
or  'Yqs,'  and  pencil  lines  which  were  evldeDtlT 
made  with  the  intention  of  making  plain  the 
expression  of  the  voter.  One  ballot  had  a  cnm 
to  the  right  of  the  name  'Fawcett*  and  a  cross 
to  the  right  of  *Orr,'  and  the  cross  to  the  right 
of  Orr  was  penciled  over  and  obliterated.  Thia 
was  ballot  164,  and  the  finding  was  that  the 
cross  was  made  to  the  right  of  each  of  the 
words  'Fawcett,'  'Ovington,'  'Metcalt,'  'Quevli,' 
and  'Watson,'  and  that  an  *X'  was  made  to  the 
right  of  the  words  'Edward  S.  Orr,*  and  after- 
wards obliterated  by  having  pendl  marks  ran 
over  and  drawn  through  the  same.  The  evi- 
dent intention  of  the  voter  was  to  correct  a 
mistake  which  he  had  made  in  putting  the  cross 
to  the  right  of  Orr.  instead  of  Fawcett.  We 
think  the  contention  of  the  appellant  should  be 
sustained  that  fifteen  of  these  votes  should  have 
been  co\mted  for  Fawcett  and  eight  for  Orr,  and 
that  Fawcett  should  therefore  have  an  addition- 
al credit  of  seven  votes." 

The  court  quotes  as  controlling  sections 
391,  401.  and  413  of  Bill's  Code.  They  tm 
the  same  as  found  In  our  present  statute. 
Reading  by  section  numbers  ttom  Rem.  A 
BaL  Cod^  they  are  as  follows: 
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"Sea  4906.  Is  the  ocnvMs  of  the  Totea.  any 
ballot  or  parts  of  a  ballot  from  which  It  is  im- 
possible to  determine  the  elector's  choice  shall 
be  void  and  shall  not  be  counted:  Provided, 
that  when  a  ballot  Is  sofflclentlT  plain  to  gather 
therefrom  a  part  of  ttw  voter's  inttntioii,  it 
shall  be  the  dutr  of  the  Judgas  of  election  to 
count  such  part. 

"Sec.  4914.  The  Toting  shaU  be  ttr  ballot.  No 
baUot  siiall  bear  any  Impression,  device,  color, 
or  thins  designated  to  disting;uiah  such  ballot 
from  otner  legal  ballots,  or  whereby  the  same 
mar  be  known  or  designated.  ***** 

4027.  *  •  *  bat  no  ticket  shaU  be 
Mart  tor  want  of  form,  or  mistake  In  initials  ot 
names,  if  the  board  of  Judges  can  determine  to 
their  satisfaction  the  person  voted  for  and  the 
office  intended." 

The  court  then  says: 

"It  will  therefore  be  seen  that  onr  statute  Is 
very  different  from,  and  has  more  carefully 
guarded  the  rights  of  electors  by  making  provi- 
sion for  mistakes  which  are  necessarily  incident 
to  this  system  than,  the  statutes  ot  some  of  the 
other  states.  Whatever  may  be  said  of  the 
Aostralian  vatem,  a  glance  at  the  ballot  at  a 
general  election  is  sufficient  to  convince  any  one 
that  it  is  not  an  easy  thing  for  a  person  of 
common  nnderstanding  to  intelligently  and  with- 
out great  chance  of  mistake  express  bis  wish. 
A  person  accustomed  more  to  the  plow  or  the 
plane  than  to  the  pen  would  almost  certainly 
be  confused  when  he  was  ushered  into  a  dark 
booth  with  this  ticket,  with  Its  multifarious 
provisions  and  its  immense  dimensions  spread 
out  before  him.  Indeed,  it  is  probable  that  the 
most  carefol  boslness  man  who  has  been  ac- 
customed to  perusing  and  executing  documents 
of  a  business  character  will  have  grave  roisgiv* 
ings  as  to  the  correctness  of  his  vote  when  he 
leaves  the  booth>  And  to  hold  that  every  mis- 
conception  of  the  printed  directions  of  Che  law 
would  deprive  an  elector  of  his  vote  would  cer- 
tainly be  a  holding  not  within  the  contemplation 
of  the  Legislature  which  passed  the  statute  we 
have  just  mentioned,  for  it  has  been  careful  to 
provide  that,  when  a  ballot  is  sufficiently  plain 
to  gather  therefrom  a  part  of  the  voter's  inten- 
tion, it  shall  be  the  duty  of  the  judges  of  elec- 
tion to  count  such  part  The  whole  is  composed 
of  parts,  and,  if  it  is  the  duty  of  the  judges  of 
the  electicm  to  count  a  part  when  the  intention 
in  relation  to  such  part  can  be  ascertained,  it 
follows  that  they  must  connt  the  whole  ballot 
when  the  intention  in  relation  to  all  of  the  parts 
can  be  aecertained." 

After  a  lengthy  and  exbaostlTe  dlscnsslon 
of  the  authorities  from  other  states  the  court 
oondndeB-  by  qaotins  from  the  declrioii  of 
the  Snpr^e  Court  of  Nebraska  in  Waggcmer 
T.  Bnssell,  34  Neb.  U6t  61  N.  W.  465,  the  fol- 
lowing, as  a  statement  of  the  correct  rule 
under  our  statute: 

"It  is  not  every  mark  by  means  of  which  a  bal- 
lot miRbt  subsequently  be  identified  which  is  a 
violstion  of  the  statute.  The  mark  prohibited 
by  law  is  such  a  one,  whether  letters,  figures, 
or  characters,  as  shows  an  Intention  on  the  part 
of  the  voter  to  dlBtinguish  bis  particular  bal- 
lot from  others  of  its  class.  •  *  •  The  fact 
that  a  number  of  ballots  are,  without  any  evi- 
dence of  a  fraudulent  Intention  on  the  itart  of 
the  voters,  distinguishable  from  others  cast  at 
the  same  polling  places,  as,  for  instance,  mark- 
ed with  a  pencil  or  with  ink  of  e  different  Color, 
does  not  bring  them  within  either  the  letter  or 
spirit  of  the  statute." 

We  have  discussed  this  case  thus  fully  be- 
cause the  defective  ballots  there  counted  and 
those  rejected  so  aptly  illustrate  the  rule  of 
intention  there  announced. 


In  State  ex  rA.  Hyland  r.  PeCw,  31  Wash. 
243,  67  Pac.  '814,  this  court,  dtlng  the  de- 
dsltm  In  the  Fawcett  Case,  said: 
'  "In  the  case  last  ated  we  held  that  it  is  not 
every  mark  by  means  of  which  a  iHillot  might 
subsequently  be  identified  which  is  a  violation  of 
the  statute;  that  the  maik  prohibited  by  law 
is  such  a  one,  whether  letters,  figures,  or  char- 
acters, as  shows  an  intention  by  ue  voter  to  ^ 
tinguish  his  ballot  from  others  of  its  class,  or 
some  willful  or  wanton  disregard  of  the  election 
laws." 

[1,2]  A  reading  of  the  statutes  above  quot- 
ed clearly  supports  the  rule  of  intention 
laid  down  In  the  Fawcett  Case  and  followed 
in  the  Peter  Case  as  the  correct  criterion  by 
which  to  determine  whether  a  bsUot  Im- 
proi>erIy  marked  shall  be  rejected  or  counted. 
It  Is  too  clear  for  argument  that  the  statute 
intends,  as  these  decisions  hold,  that  if  the 
intention  of  the  voter  to  cast  his  vote  for  a 
given  candidate  can  be  reasonably  determin- 
ed by  an  inq>ection  of  the  ballot,  It  must  be 
BO  counted,  and  that,  before  a  ballot  irregu- 
larly marked  can  be  rejected  as  bearing  an 
illegal  distinguishing  mark,  it  must  reason- 
ably appear  from  the  face  of  the  ballot  that 
the  voter  Intended  the  irregular  marks  as 
distinguishing  marks  or  made  them  In  will- 
ful disregard  of  the  law,  and  not  as  mere 
corrections  or  as  further  showing  his  choice 
as  between  candidates  in  addition  to  the 
statutory  cross.  Judged  by  this  rule  of  !□- 
teotlon,  there  can  be  no  question  that  the  re- 
jected ballot  ^ould  have  been  counted  for 
the  appellant.  The  Intention  to  vote  for  the 
appellant  Is  plain  on  its  face.  The  tero  mark 
oE^site  the  name  of  the  resixmdent  was 
clearly  intended  merely  to  emphasize  that 
Intention.  It  cannot  be  reasonably  gathered 
from  an  inspection  of  the  ballot  that  the 
sero  marks  were  placed  upon  the  ballot  for 
any  other  purpose.  They  were  never  in- 
tended as  dls^gnisblng  marks.  To  discard 
this  ballot  after  having  directed  the  counting 
of  many  ballots  much  more  distinctively 
marked  in  the  Fawoett  Case  would  smack 
of  caprice. 

The  judgment  Is  reversed  and  the  cause  is 
remanded,  witb  direction  to  restore  to  the 
^^Uant  Ida  certiflcate  of  election. 

MORRIS.  0.  J.,  and  FULLEETON,  OEOW, 
and  GHADWICE,  JJ..  concur. 


JENNINGS  V.  SWARTZ.    (No.  118B1.) 

(Supreme  Court  of  Washington,    June  30, 
1916.) 

1.  Bankrottct  ^»140— <;omditiohai.  Salb— 

BiFolssEBBioir— Title. 

The  seller  under  a  contract  of  conditional 
sale,  valid  as  between  himself  and  the  buyer, 
who,  In  compliance  with  the  contracL  repossess- 
ed the  property  prior  to  any  creaitor's'  lien 
thmon,  and  to  the  seller's  bankruptcy  and  to 
the  electicoi  of  the  trustee  in  bankruptcy,  re- 
gained whatever  interest  he  had  in  the  property. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Mg.  81  198,  199,  219,  223;  Dec.  Dig. 
«ss>140.] 


>Pw  otttsr  nam  ssa  saoie  topic  and  KBT-NIIHBBR  In  all  Key-Nombsrsa  DIgtsts  sad  Indexes 


Digitized  by 


Google 


948 


140  PAOiriO 


BEPOHTEEt 


(Wash. 


2.  Chattel  Mobtqaoeb  4i=»6— "Cohtbaot  of 
Conditional  Sale"  DisxiNomsHED. 

A  contract  of  conditional  sale  asserts  the 

legal  title  as  aguinst  the  presnmption  of  pos- 

■ession,  while  a  chattel  mortgage  evidencee  a 

lien  against  the  legal  title. 
[Ed.  Note;— For  other  casefl,  see  Chattel 

Mortygc^  CvDt  Dig.  U  23-41;   Dec.  INg. 

8.  Saues  «k>476— OoKDrnoHU  EUu— Tirui 

or  BUYEK, 

A  buyer  not  complying  with  the  contract 
of  conditional  sale  acquires  no  title. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  1407-1410;  Dec.  Dig.  «=^76.] 

4.  BaNKBUFTOT  «S»140— TBUSTEE-TmJG. 

A  Qrustee  in  bankruptcr  obtained  no  more 
interest  in  the  property  bought  by  the  bankrupt 
under  a  contract  of  conditional  sale  than  the 
baokrupt  bad  at  the  time  of  the  adjudication. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  il  198^  190,  219,  225;  Dee.  ]54g. 
<S=»140.] 

5.  Sales  4=»474~<}onditiokal  Sales— Fil- 
ing OF  CONTBACT — "CrEDITOB." 

"Creditors,"  within  Kem.  &  BaL  Code,  S 
8670,  making  conditional  sales  absolute  as  to 
subsequent  creditors  in  good  faith,  where  the 
property  is  placed  in  the  buyer's  possession,  un- 
less a  memorandum  of  sale  is  filed  as  provided, 
include  only  those  who  have  acquired  some 
judgment  or  lien,  and  do  not  include  general 
unsecured  creditors  extending  oredit  vithout 
knowledge  of  delivery  or  possessioa  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1391-1402;    Dec.  Dig.  <S=»474. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senes,  Creditor.] 

Fullerton  and  Chadwick,  33.,  dissenting. 

Sn  banc  On  rehearing.  Former  opinion 
orermled,  and  judgment  affirmed. 

For  former  oi^nifHi,  aee  82  Wash.  209, 
144  Pac.  39.  <  . 

UOUNT,  J.  After  the  original  oplnlMt  was 
filed  In  ttda  case,  a  rebearlng  vas  granted, 
and  a  reorguDrant  was  had  to  the  whole  oMirt 
Bitting  en  bana  The  original  <q;dnl(m  will 
be  found  in  82  Wash.  b^;iunlng  at  page 
209, 144  Pb&  Sa  nio  facts  th»«lu  stated  are 
substantiall?  correct  The  record  shows  that 
the  vendor  of  the  bollw  In  questlMi  retook 
poBSMBion  of  the  Ix^er  in  I>ecember,  1912, 
Instead  of  February,  1913,  as  thweln  stated. 
Upon  this  question  the  trial  court  fonod: 

"That  after  the  said  default  in  payment  and 
said  election  by  the  vendor  to  terminate  said 
contract,  and  prior  to  the  filing  of  petition  in 
bankruptcy  of  the  said  Pacific  Coast  Glass  Com- 
pany, a  corporation,  and  prior  to  the  election 
of  the  plaintiff  herein  as  trustee  of  the  said 
bankrupt  estate,  and  prior  to  the  said  trustee 
taking  possession  of  any  of  the  property  of  the 
said  Pacific  Coast  Glass  Company,  the  defend- 
ant herein,  in  compliance  witii  the  terms  of  said 
conditional  sale  contract  took  possession  of  said 
boiler,  and  has  been  since  said  date  and  now  is 
in  possession  thereof." 

In  the  former  opinion  we  rested  our  de- 
cision solely  upon  the  point  that  the  condi- 
tional bill  ot  sale  mentioned  was  void  be- 
cause it  was  not  signed  by  the  vendor,  as 
the  statute  provides.  We  are  now  satisfied 
that  it  was  not  necessary  to  pass  upon  the 


valldlt?  of  the  conditional  sale  contract,  as 
affected  by  creditors  of  the  vendee,  because 
the  conditional  sale  was  rescinded,  and  pos- 
session of  the  property  was  retaken  by  the 
vendor  before  any  right  or  lien  of  creditors 
attached. 

[1,  2]  The-valldity  of  the  sale,  therefore,  as 
between  the  original  parties  to  it,  must  con- 
trol the  decision.  As  noted  above,  the  prop- 
erty was  sold  to  the  Pacific  Coast  Glass  Com- 
pany upon  conditional  sale  In  Augtist  1912. 
Thereafter,  in  December,  1912,  on  account 
of  default  in  payment,  the  vendor  retoc^ 
possession  of  the  property  before  the  Pacific 
Coast  Glass  Company  was  declared  bankrupt 
and  before  a  receiver  or  trustee  in  bank- 
ruptcy was  elected.  This  court  has  many 
times  held  that,  where  contracts  of  this  kind 
are  void  as  between  the  vendor  and  creditors 
of  the  vaidee,  yet  as  between  the  vendor  and 
the  vendee  such  contracts  are  valid.  Wat- 
son V.  First  National  Bank  of  Glarkston,  82 
Wash.  66,  143  Pac.  451;  Secor  v.  Cose,  145 
Pac.  56;  Malmo  v.  Washington  B.  &  F.  Co., 
79  Wash.  534,  140  Pac  968;  Heal  v.  Evans, 
etc..  Co.,  71  Wash.  225,  128  Pac  211. 

In  the  Malmo  Case,  In  discussing  the  dif- 
ference between  a  chattel  mortgage  and  a 
conditional  sale  contract,  we  said: 

"The  one  instrument  evidences  a  lien  against 
the  legal  title;  the  other  is  the  assertion  of  the 
legal  title  as  against  the  presnmption  of  posses- 
sion. The  purpose  of  reqmriDg  a  public  record 
in  both  cases  is  the  same,  so  far  as  the  rights 
of  creditors  are  concerned;  that  is.  to  prevent 
the  one  in  possession  of  the  property  from  pledg- 
ing it  to  secure  the  debt  o£  one  creditor  and 
then  using  it  as  an  unincumbered  asset  to  incur 
other  obligations.  As  between  the  parties  them- 
selves, there  is  no  distinction  between  the  two 
instruments,  in  Uiat  the  foilure  to  record  does 
not  disturb  the  rights  of  the  immediate  parties." 

And  in  the  Secor  Case,  where  there  was  a 
conditional  sale  contract  which  had  not  been 
filed  within  time,  or  at  all,'we  said: 

"Some  contention  is  made  l>y  counsel  for  sp- 
pellnnts,  seemingly  rested  upon  tb«  theory  that 
appellant  Gadbaw^s  rights  have  been  secured,  as 
he  claims  them  here,  by  the  failure  of  rei^pond- 
ent  to  file  in  the  office  of  the  county  auditor  the 
conditional  sale  contract  and  by  Gadbaw  be- 
coming a  subsequent  creditor  in  food  faith  of 
Luther  and  Mitchell.  We  are  quite  unable  to 
see  that  these  facts  are  of  any  avail  to  appel- 
lants here.  These  facta  show  nothing  more 
than  that  the  sale  of  the  mill  to  Lather  and 
MitcheU  became  in  law  an  absolute  instead  of  a 
conditional  one,  as  to  subsequent  creditora  In 
good  faith.  But  this  did  not  prevent  Luther 
and  Mitchell  returning  the  mill  to  respondent 
in  payment  of  the  balance  due  upon  the  purchase 
price  thereof,  even  Uiough  they  thereby  pre- 
ferred respondent  as  a  creditor,  in  the  abi>eDce 
of  the  value  of  the  mill  at  that  time  being  in  ex- 
cess of  the  balance  due  upon  the  purchase  pricey 
or  some  other  element  of  bad  faith  or  fraud  <»■ 
tering  into  the  transaction." 

And  In  the  Watson  Case,  supra,  which  vafl 
a  chattel  mortgage  case,  we  eald: 

"A  chattel  mortgafw  not  recorded  as  required 
by  statute,  while  void  as  to  creditora  who  hsre 
acquired  some  form  of  lien  upon  the  mortga^ 
property,  is  nevertheless  valid  as  between  au 
i  mort^gor  and  the  mortgagee."  ■ 
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AM  ao  In  this  cam  the  eondltkuul  sale 
coDtract  was  clearly  valid  aa  between  the 
original  TOidor  and  the  vendee;  and  when 
tiie  TCndor,  In  oompllflmee  with  that  cMitract; 
retook  poaowlon  of  the  property  i^icr  to 
the  time  when  any  creditor  obtained  a  apedflc 
Urn  thereon,  and  prior  to  the  time  the  vendee 
was  deCULTQd  a  tMuArapt,  and  prior  to  the 
time  of  the  tiection  of  the  traatee  In  hank- 
rnptcy,  the  vendor  thereupon  regained  what- 
ever intereat  he  had  In  the  laroperty. 

[S,  4]  The  vendee  nerer  compUed  wlfli  the 
contract  of  parchaee,  and  therefore  did  not 
acquire  tltie.  'Buo  tmstee  In  bankmptey  ob- 
tained no  more  interest  in  the  boiler  than  the 
vendee  had  at  Qie  time  of  titke  adjudication 
In  bonkmpb?. 

[SI  Upon  this  reheartng  we  are  nrved  by 
the  appellant  to  rereree  onr  mUngs  in  Wat- 
aoa  V.  First  NfttlMial  Bank  of  OlarkstcHi, 
Hahno  T.  Washington  R.  ft  F.  Co.,  and  othra 
caeea,  where  we  held  that  the  word  "eredt 
tors,"  tised  In  our  statnte.  means  those  floly 
who  have  acquired  some  tacm  of  Hen;  and 
we  are  urged  to  hold  Qiat  the  word  "credl- 
t<n^'  refers  to  all  creditors,  without  regard 
to  wbeth»  they  have  soiulred  apeelflc  Uene 
or  not '  We  are  aatlsfled  that  our  holding 
In  those  tasee  la  in  accordance  with  the 
great  wdght  of  authorl^,  and  decline  to 
enter  upon  a  further  discussion  of  that  que»- 
tlou. 

For  the  reasons  heretnahore  stated,  the 
Judgment  Is  affirmed. 

HOLCOMB,  J.  I  coDcnr  in  the  resolt 
herein,  but  dissent  from  the  holding  based 
on  the  rulings  in  the  Watson  and  the  Malmo 
Cases,  dted,  that  the  word  "creditors,"  as 
used  In  the  statote  on  conditional  sales  ooo- 
tract,  means  "lien  creditors." 

MORB.IS.  a  J.,  and  MAAB,  MAIN,  CROW, 
and  PABKBB)  JJ.,  QOttcur. 

FULI/ERTON,  J.  (dissenting).  On  the 
hearing  of  this  cause  Iwfore  the  department, 
two  questions  only  were  presented  for  deci- 
sion, namely:  The  validity  of  the  condition- 
al sale  contract  as  to  the  creditors  of  the 
vendee,  and  the  value  of  the  bollw.  It  was 
assumed  without  question  by  both  sides  that, 
If  the  contract  was  void  as  to  creditors  {that 
is  to  say,  was  not  signed  by  both  the  vendor 
and  vendee),  the  retailing  of  the  boiler  by  the 
vendor  was  wrongful,  and  recovery  could  be 
had  by  the  trustee  In  bankruptcy.  This  is 
made  clear  by  a  mere  cursory  examination  of 
the  briefs  of  counsel.  The  appellant  stated 
the  contentions  thus: 

"We  will  content  ouraelvei  with  discussing 
the  various  assignmeots  of  error  under  two  gen- 
eral heads.  We  will  first  discuss  the  validity  of 
the  alleged  conditional  sale  contract  (Defend- 
ant's ExhiUt  1).  Second,  we  will  discoAs  the 
only  gaeatlon  of  fact  in  the  case,  oamelj,  the 
value  of  the  boiler.  The  evidence  clearly  showed 
without  contradiction  that  the  contract  upon 
which  the  defendant  relied  to  establish  a  reser- 
vation of  title  in  him  was  not  signed  by  the  de- 
fendant in  any  manner  whatsoever.  In  fui^  it 


Is  admitted  by  stipulation  of  counsel  that  the 
only  place  where  the  defendant's  name  appears 
In  the  instrument  at  all  is  In  the  body  of  the 
Instrument  in  which  he  is  described  as  the  par^ 
of  the  first  part,  and  in  that  instance  the  name 
Is  printed  as  a  part  of  the  regular  printed  form. 
The  first  question  is  one  of  law,  mrolving  the 
construction  of  section  3670,  Rem.  &  Bal.  Cod^ 
relating  to  conditional  sale  contracts.  Plaln- 
tur  contends:  Slrst,  that  the  instrument  is 
void  as  to  all  parties,  and  that  it  is  a  mere  offer 
and  not  a  contract ;  and,  secondly,  if  not  abso- 
lutely void,  then  void  as  to  sabsequent  creditors 
In  good  faith  under  the  statute  for  the  reason 
that  the  vendor  did  not  sign  Ute  instrument." 

The  respondent  stated  them  In  the  follow- 
ing language: 

"^nie  appellant's  counsel  brought  this  action 
upon  the  theory,  which  they  ere  stm  urging  up- 
on this  court,  that  the  conditional  sale  contract 
(Defendant's  Exhibit  1)  was  not  'signed  by  the 
vendor  and  vende^'  as  required  by  statute,  but 
that  it  was  signed  by  the  vendee  only.  This 
respondent  contends  that  the  conditional  sale 
contract  was  in  all  respects  a  contract  of  sale, 
and  that  the  vendor's  name  printed  at  the  top 
thereof,  as  party  of  the  first  part,  with  the  form 
filled  in  by  the  vendor,  the  contract  signed  at  tlie 
bottom  by  the  vendee,  the  same  then  filed  by  the 
vendor  within  10  days  after  the  taking  of  pos- 
session of  the  boiler  by  the  vendee,  constituted 
a  compliance  with  the  state  statute.  In  other 
words,  the  act  of  the  vendor  ia  placing  bis 
name,  under  which  he  was  doing  bnsiness  as  a 
sole  trader,  at  the  top  of  this  contract,  even 
thou^-  he  caused  it  to  be  printed  thereon,  it 
bdng  the  form  which  he  bsa  prepared  for  the 
purpose  and  which  he  had  filled  in  and  adapted 
to  the  particular  sale,  he  having  delivered  the 
pnmerty  and  then  immediately  filed  the  said 
conditional  sale  contract  for  record  in  the  prop- 
w  county  within  10  days,  constituted  a  sign- 
ing of  the  instniment,  within  the  meaning  of 
tin  statute,  and  was  a  compllanoe  with  the 
wording,  reason,  and  ^arit  of  the  law." 

And  the  oon<dudliig  part  ot  the  respond- 
ent's brief  Is  as  follows: 

**Re8pondent  submits  that  tlie  dedsion  of  tin 
court,  both  upon  the  point  that  respondent  bad 
signed  the  contract  of  sale  and  that  the  boiler 
was  of  the  value  of  $200  at  the  time  that  It  was 
retaken,  is  il^  and  Just,  and  that  the  judgment 
shouM  be  efflnUed.** 

The  arguments  ot  counsel  at  the  bar  follow- 
ed the  positions  as  thus  outlined.  Nowhere 
was  It  contended,  or  even  remotely  suggested, 
that  the  "validity  of  the  conditional  sale  con- 
tract, as  affected  by  creditors  of  the  vendee," 
was  not  In  any  manner  Involved.  The  de- 
partment, assuming  that  the  arguments  em- 
braced the  entire  Issue,  decided  the  first  ques- 
tion presented  advers^  to  the  contention  of 
the  respondent,  and  the  second  question  In 
accordance  with  their  contention,  reversing 
the  trial  court  only  as  to  the  first  contention. 

The  question  on  which  the  majority  now 
rests  the  decision  Is  therefore  a  question  not 
brought  before  the  court  on  the  first  hearing, 
but  is  a  new  questltm  presented  for  the  first 
time  In  the  petition  for  rehearing.  The  ap- 
pellant makes  the  objection  that  the  change 
of  front  cornea  too  late;  that  the  respond- 
ent caniK>t  now,  after  he  has  submitted  his 
cause  to  the  ded^on  of  the  court  on  oue 
question,  and  has  met  with  defeat  upon  that 
question,  reverse  his  position  and  have  the 
cause  determined  upon  another  and  entirely 
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different  qnesUoD.  The  majorilr  do  not  an- 
swer or  comment  upon  this  objection,  al- 
though it  seems  to  me  that  It  but  invokes  a 
well-settled  principle  of  appellate  practice, 
and  a  principle  to  which  we  have  adhered 
from  the  earliest  times. 

In  Lybarger  v.  State,  2  Wash.  652,  27  Pac. 
448,  1029,  the  appellant,  after  the  cause  had 
be^n  submitted  and  determined,  filed  a  peti- 
tion for  rehearing  founded  upon  an  alleged 
imperfection  to  the  transcript,  and  for  leave 
to  be  heard  upon  the  amended  record.  The 
court  denied  the  relief,  saying  that: 

•<  •  •  •  Public  policy  will  not  allow  cases  to 
be  tried  by  piecemeal.  It  caonot  allow  an  ap- 
pellant to  rest  his  case  on  certain  points  of  the 
record,  and,  if  he  fail,  to  try  his  case  on  an- 
other and  different  record." 

To  the  same  effect  are  State  ex  rel.  Aber- 
nethy  v.  Moss,  13  Wash.  42,  42  Pac  622,  43 
Pac.  373;  State  v.  Harding,  20  Wash.  &56, 
56  Paa  899,  929;  State  ex  ret  MUwaukee 
Term.  H.  Ca  v.  Superior  Court,  54  Wash. 
366,  108  Pac.  469,  104  Pac.  175;  King  v. 
Upper,  67  Wash.  180,  106  Pac  612.  1135,  31 
U  It  A.  (N.  8.)  606.  The  position  of  the 
court  la  well  summed  up  in  the  case  of  State 
ex  Tti.  Milwaukee  Term.  CO.  t.  Superior 
Court,  in  the  following  words: 

"The  rsspondent  has  filed  a  petition  for  a  re- 
hearing en  banc,'  wherein  it  sedrs  to  raise  the 
question  that  the  condemnation  sought  is  for  a 
private  and  not  a  public  use.  This  goestion 
was  not  raised  either  in  the  original  briefs  or 
in  the  oral  argnoient,  and  was  not  considered  by 
the  court  questicMis  urged  by  the  respond- 

ent were:  (1)  That  the  relator  is  not  a  railroad 
corporation,  within  the  meaning  of  the  eminent 
domain  statute;  (2)  that  the  property  sought 
to  be  condemnea  was  already  devoted  to  a  pub- 
lic use ;  and  (3)  that  there  was  not  a  sufficient 
showing  of  necessity  of  appropriation.  We  can- 
not sanction  the  practice  of  permitting  new 
questions  to  be  raised  in  a  petition  for  rehear- 
ing. 'It  is  the  policy  of  the  law  to  require  par- 
ties to  present  all  questions  in  the  briefs  origi- 
nally filed,  and  not  to  permit  new  points  to  be 
made  in  the  petition  for  a  rehearing.  The  rule 
adopted  pursuant  to  this  policy  is  a  salutary 
one,  and  one  dictated  by  considerations  of  Jus- 
tice as  well  as  of  expediency.  If  parties  were 
permitted  to  submit  cases  without  presenting  all 
the  material  points,  a  loose  and  slorenly  prac- 
tice would  be  encouraged,  and  the  administra- 
tion of  Justice  would  be  delayed  and  onbarrassed. 
To  tolerate  such  a  practice  would  impose  the 
duty  upon  the  courts  of  examining  and  deciding 
cases  in  detached  parts,  and  thus  delay  deci- 
sions, produce  confusion,  and  encourage  conduct 
not  consistent  with  fair  dealing  and  good  mor- 
Elliott,  App.  Proc.  I  667." 

I  am  unable  to  distlngnish  the  question 
presented  in  these  cases  from  the  question 
presented  In  the  case  at  bar,  and  I  am  at 
a  loss  to  know  why  the  majority  think  them 
inapplicable.  If  the  cases  are  to  he  over- 
ruled, it  should  not  he  done  without  com- 
ment 

But  the  conclusion  reached  upon  the  mer- 
its Is.  In  my  opinion,  erroneous.  The  con- 
dusltm  Is  rested,  as  will  be  noticed,  upon 
the  contention  that  the  contract  of  sale  Is 
Talld  as  between  the  vendor  and  the  vendee, 
md  the  assumption  that  the  property  was 
retaken  by  the  vmdor  beftn«  any  snbRequent 


creditor  of  the  vendee  bad'  acqnlred  a  Uoi 
upon  it  It  is  this  assumption  that  I  do  not 
think  the  record  Justifies.  While  It  Is  tme 
that  the  property  was  retakoi  befwe  the 
appellant  was  adjudged  a  bankrupt,  it  Is 
equally  tme  that  it  was  retaken  after  the 
vendee  had  become  insolvent,  wbeQiar  we 
fix  the  time  of  the  retaking  as  in  the  month 
of  December,  1912,  as  do  the  majority  In 
the  en  banc  opinion,  or  In  the  month  of  Feb- 
ruary, as  did  the  depattment  in  the  opinion 
filed  by  It  The  evident  makes  it  clear  that 
the  vendee  became  hopdessiy  Insolvent  early 
in  the  mMtth  oC  November,  1912,  and  from 
that  time  cn  was  unable,  t>ecauBe  of  Us  io* 
solv«icy,  to  carry  on  Its  ordinary  business. 
Since  it  was  a  domestic  corporation.  Its  prop- 
Nty  then  became,  under  the  trust  fund  doc- 
trine of  this  state,  a  trust  fund  Cor  the  ben- 
efit of  its  creditors,  and  could  not  after  that 
time  be  lawfully  diverted  from  the  satlsfac- 
Uon  pro  rata  of  the  creditors'  claims,  ti- 
ther  by  voluntary  mortgases  or  pledges  made 
by  the  corporaticm,  or  by  creditors  seeking 
by  attachment  or  other  process  to  acquire  a 
preferred  lien  thereon.  Thompson  v.  Hunn 
Lumber  Co.,  4  Wash.  600,  30  Pac.  741,  31  Pa& 
25;  Blddle  Pur.  Co.  v.  Pt  Townsend  Steel, 
eta,  Co.,  16  Wash.  681,  4S  Paa  407;  Cook  v. 
Moody,  IB  Wash.  114.  60  Paa  1020,  63  Am.  St 
Bep.  872 ;  AUen  v.  Baxter,  42  Wash.  4^  85 
Pac.  26;  Washington  liquor  Co.  .v.  AUadto 
Catfe  Co.,  28  Wash.  176,  68  Paa  444;  Oar- 
stens  ft  Earles  v.  Hoflus,  44  Wash.  456,  87 
Pac.  631;  Carroll  v.  Pacific  National  Bank, 

19  Wash.  639,  54  Paa  82 ;  Burrell  T.  Bennett, 

20  Wash.  644,  56  Paa  875. 

The  principle  upon  which  the  doctrine  an- 
nounced rests  la  that  the  creditors  of  the  cor- 
poraticm on  Its  Insolvency  acquire  an  Interest 
in  Its  property,  enabling  them  to  subject  sudi 
property  to  the  satisfaction  of  their  claims. 
Hie  prerfse  nature  of  this  Interest  may  be 
somewhat  bard  to  define,  but  It  la  tangible 
and  real  nevertheless,  and  enables  the  cred- 
itors of  the  Insolvent  to  have  the  insolvent's 
property  divided  among  them  without  pref- 
erences of  any  kind.  Being  tangible  and 
real,  it  is  an  Interest  which  will  defeat  any 
mortgage,  conditional  contract  of  sale,  or 
or  other  Instrument  so  defectively  executed 
or  acknowledged  as  to  be  void  as  to  the 
creditors  of  the  mortgagor  or  vendee  who 
have  acquired  a  specific  lien  upon  the  prop- 
erty. In  other  words,  this  right  of  the  cred- 
itors Is  a  valid,  tangible,  equitable  lien  on  the 
Insolvent's  property,  and  does  not  depend 
for  its  effect,  as  the  majority  seem  to  imply, 
upon  a  Judgment  of  bankruptcy  or  a  Judg- 
ment of  Insolvency  by  a  court,  but  depends 
upon  the  fact  of  Insolvency.  This  rule  or 
doctrine  has  In  this  state  the  force  of  stat- 
ute, and  the  majority  err  In  my  opinion  when 
they  deny  its  right  of  uforcement  to  a  trua* 
tee  In  bankruptcy. 

The  Judgmoit  should  be  terersed. 

CHADWICK,  J.  I  concur  In  the  vlewa  ex- 
pressed by  Judge  FULUBBTON. 
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HIIiL  et  &L  T.  NEWELL  et  aL  (No.  1263ft) 
(Supreme  Court  of  Wasbington.   Jul;  7,  1915.) 

1.  Pdbuo  JjASdb  «s»18&  —  What  Consti- 
Tuna— Mavioabuc  Watkbs— "JPubulc  X>o- 

Naviffable  streams  and  lakes  are  aa  much 
a  part  of  the  public  domain  aa  are  the  lands 
tbuttinK  or  adjoininK  them,  and  the  xovem- 
ment'e  grantee  takes  (ml;  such  title  aa  ia  grant- 
ed b;  it 

[Ed.  Note.— For  other  cases,  see  -Public  I^da, 
Gent  Diic  I  596;  Dec.  EHf.  «=>186. 

For  other  deflultiODa,  see  Words  and  Phrases, 
First  and  Second  Seriea,  Public  Domain.] 

2.  Couaxs  «saS(&— Stub  Law— GtonuniSKt 

GUNT— COMSlSnCTION. 

Since  a  grant  from  the  goTemment  will  not 
be  enlarged  o;  coDstruction,  the  Dnited  States 
Saprone  Ooort  will  recogniie  and  administer 
the  law  merailing  in  the  parttcnlar  itata  when 
pasnng  upon  the  extent  of  a  goTcmment  grant, 
when  such  grant  is  bordered  or  intersected  bj 
a  navigable  stream  or  lake. 

[Ed.  Note.— For  other  «as«a,  aee  Courts.  Out. 
Dig.  H  839-049;  De&  Dig.  «s»Sfi9.1 

8.  Navigable  Waiebb  ^86  —  Natioablb 

STBEAMB— "BiPABIAa  BlOHT." 

"Riparian  rights"  being  rigfate  to  the  use 
and  accustomed  flow  of  water,  and  not  rights 
to  the  beds  of  streams  onles*  new  land  results 
from  accretioD.  reliction,  or  avulsion,  that  the 
lands  of  riparian  owners  border  upon  a  navi' 
gable  rirer  does  not  gtre  them  any  rij^t  cither 
in  the  bed  ot  th«  stnam  or  in  the  waters 
thereof. 

[Bd.  Nota^— For  other  eases,  nee  NaTignhle 
Wetera,  Cent  Dig.  ff  180^00;  Dw:.  Dig.  ^ 
S& 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Riparian  Right.] 

4.  Navioablb  Waters  4=936  —  Abandonbd 

WaTBB  Cot}BSB»— TnXK  TO  BXD  OF  StBKAH. 

8  Rem.  ft  Bal.  Code,  I  81T3a.  grants  aU 
right  title,  and  interest  of  the  atate  of  Wash- 
ington to  so  much  of  the  beds  and  shores  of 
au;  navigable  stream  within  a  commercial  wa- 
terway diatrict  to  the  extent  tliat  it  ceases  to 
be  a  part  of  the  rlw  by  dhrerdw  thmot  nn^ 
der  this  act.  to  the  district  A.  comsiMclal  wa- 
terway district  straightened  a  navigable  river 
by  cutting  through  the  neck  of  a  bend  thereby 
causing  the  water  to  recede  from  such  beBO, 
which  gradually  filled  up.  MM  that  the  tttle 
to  tb«  riverbed  in  the  bend  waa  in  the  d^trict 
and  not  in  the  riparian  owners. 

[Bd.  Note.— For  other  casea,  see  Navigable 
Waters,  Cent  Dig.  JS  180-200;  Dec.  I>ig.  «=a» 
36.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  King  Dykeman,  Juds& 

Actltm  by  B(riiert  C.  HIU  and  others  against 
Fred  W.  Newell  and  others,  commissioners  of 
the  Commercial  Waterway  District,  No.  1, 
of  King  County.  From  a  Judgment  for  do- 
fendantfl,  plaintiffs  api>eBl.  Affirmed. 

Robert  a  HIU,  of  Seattle,  fQr  at^lanta. 
Fred  W.  Newell,  of  Seattle,  for  respondents. 

CHADWICE,  3.  Respondents  are  the  com- 
missioners of  Commercial  Waterway  District 
No.  1,  a  municipal  corporation  organized  un- 
der the  act  of  1911  (Session  Laws  1911,  p.  11), 
and  the  act  of  1613  amendatory  thereof  (Ses- 
sion Laws  1913,  p.  115).  Acting  in  tbelr  pub- 
lic capacity  respradente  undertook  the  im- 


provement and  stral^toDlng  of  tbe  Duwam- 
isb  river,  a  navigable  stream.  There  Is  a 
bend  in  tbe  Duwamlali  rivet  as  It  originally 
flowed,  known  locally,  and  referred  to  in  the 
record,  as  the  Ox  Bow  Bend.  A  part  of  the 
Improvement  made  by  respondents  was  to  cut 
a  cbannel  ttarongh  the  neck  of  Ox  Bow  Bend 
and  to  divert  the  waters  so  that,  instead  of 
flowing  around  the  bend,  they  will  henceforth 
flow  on  a  strali^t  course  toward  the  month 
of  the  stream.  The  plan  ^  improvement 
provides  for  the  bollding  ot  a  bulkhead  by 
prevent  the  flow  of  water  Into  the  bend.  The 
effect  of  the  improvement  will  be  to  back  wa- 
ter  Into  the  b«id  from  the  vcint  ot  Its  lower 
intersection  with  the  new  cbannel.  It  is 
agreed  by  both  parUes  that  a  d^>oslt  of  sedi- 
m«it  and  silt  will  gradually  accumulate  In 
the  channel  of  the  beai  and  that  It  will  even- 
tually become  ao  filled  as  to  be  useless  for 
navigation.  The  presuit  Improvemoit  Is.  tn 
efffect^  an  abandonment  on  the  part  of  tbe 
state  ot  that  part  <a  the  Duwamlsh  rlv^  for 
purpoees  of  narlgatloQ. 

Aiq;»^lant8  are  the  owners  of  abutting 
pn^ierty,  and  have  brought  this  action  to  re- 
strain the  filling  of  the  old  channel  and  Its 
ultimate  sale  by  the  waterway  diatrict  We 
understand  the  real  question  which  1b  snb- 
mltted  tof  our  o^nlon  Is  whether  the  .  title  to 
the  abandoned  bed  la  In  appellants  or  the  wa- 
terway district 

Appellants  make  an  engaging  argument 
based  upon  the  theory  that  the  power  and 
anthorlty  of  th«  federal  sonnunent  over 
navigable  waters  la  expressly  limited  to 
sovereign  power  at  regnlatlaa  Cor  the  pur- 
poses ot  navlgatl<»i  (citing  Scott  v.  Lettlg,  227 
U.  S.  229,  88  Sup^  Ot  242.  67  I..  BO.  490.  44 
L.  R.  A.  [N.  8.]  107;  Sweet  t.  Syracuae,  129 
N.  7.  816.  27  N.  E.  1081,  29  N.  E.  28»:  Dnit- 
ed States  V.  Chandler  Dunbar  Water  Power 
Co..  20»  D.  8.  4i7,  28  Snp.  Ct  67ft,  62  L.  Ed. 
8S1 ;  Water  Co.  t.  Water  Comndssiimm,  168 
U.  &  868, 18  Sup.  Ct  1S7,  42  U  Ed.  407),  and, 
farther,  that: 

"All  title  and  power  of  eontnd  hj  the 
state  of  Wasbington  over  the  beds  and  waters 
of  a  navigable  stream  comes  from  a  transfer 
of  that  power  from  the  United  States  govern- 
ment, and  is  not  In  any  degree  greater  than  the 
rights  of  the  United  States  government  itsell 
and  ia,  therefore,  simply  a  sovereign  power  of 
regulation  for  the  purposes  of  navigation,  and 
the  proprietary  rignts  of  riparian  owners  are 
jure  natura,  subject,  however,  to  this  sovereigo 
control.  Union  Depot  Co.  v.  Brunswick,  31 
Minn.  297  [17  N.  W.  626.  47  Am.  Rep.  789] ; 
Hobart  v.  Hall  [G.  a]  174  Fed.  488 :  WUlow 
River  Club  v.  Wade.  100  TKa.  86  £76  N.  W. 
278,  42  L.  B.  A.  805]." 

It  is  apparent  that  appellants  have  miscon- 
ceived their  standing.  Their  argument,  as 
well  as  the  cases  relied  on,  is  based  on  the 
doctrine  of  riparian  proprietorship.  That  Is, 
that  the  abutting  owner  is  the  owner  of  the 
bed  of  the  stream,  whether  navigable  ot  non- 
navigable,  subject  only  to  the  right  of  naviga- 
tion; that  the  state  takes  no  more  than  a 
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light  to  maintain  Buch  waters  as  commercial 
hlghwaya ;  and  that  Its  assertion  of  title  to 
the  beds  and  shores  of  navigaUe  streams  and 
lakes  Is  no  more  Hum  an  asseztitoi  tit  mctk 
right 

No  snch  limitation  Is  to  be  foand  In  the 
federal  grant,  nor  Is  the  aasfltlou  of  title  on 
the  part  of  the  people  (Const,  art  17,  {  1) 
qualified  In  any  way: 

'The  Btate  of  Washfopton  asserts  its  owner- 
lliip  to  the  beds  and  shores  of  alt  navigable 
waters  in  the  state  np  to  and  inclading  the  line 
of  ordinary  high  tide  In  waters  where  the  tide 
Abs  and  flows,  and  ap  to  and  including  the 
line  of  ordinary  high  water  within  the  Banks 
of  all  navigable  rivers  and  lakes:  Provided,  that 
this  section  shall  not  be  construed  so  as  to  de- 
bar any  person  from  asserting  his  claim  to 
vetted  rights  In  the  eourto  of  tin  state." 

[1]  Navigable  streams  and  lakes  ate  as 
mnch  a  part  of  the  public  domain  as  are  the 
lands  abutting  or  adjoining,  and  the  grantee 
of  the  government  takes  only  such  title  as  is 
granted  bj  it 

[2]  It  Is  a  mle  that  a  grant  from  the  goT- 
emment  will  not  be  enlarged  by  construc- 
tion: 

"The  general  role  of  construcdon  applying 
to  grants  of  public  lands  by  a  sovereignty  to 
corporations  or  individuals  is  that  the  grant 
must  be  construed  liberally  as  to  the  grantor 
and  strictly  as  to  the  grantee,  and  that  nothing 
shall  be  taken  to  pass  by  implicatiou."  26  Am. 
A  Eng.  Bncy.  Law,  p^  42S. 

In  conaeqinence  It  has  bem  the  uniform 
holding  (tf  Qie  Supreme  Goort  of  the  United 
States  that  It  will  reoognlie  and  administer 
tbe  law  preralUng  In  the  partlcnlar  state 
when  panlng  upon  the  extoit  oC  Ita  own 
grant,  wb«i  that  grant  la  bordered  or  Inter* 
sected  1^  a  navigable  streun  ae  take.  Shlve> 
l7  T.  Bowlby,  1S2  n.  8.  1,  14  Sop.  Ot  648,  S8 
lb  Sd.  331;  St  Anthony  Falls  Ca  v.  St 
Panl,  168  U.  S.  349,  861,  IS  Sup.  Ct  157>  42  L. 
Bd.  487;  St  Olalr  County  r.  Lorlns^too,  23 
Wall.  46,  6^  23  I*  jBd.  D9 ;  Barney  r.  Keofcnk, 
94  U.  8.  388,  24  L.  Bd.  224;  IlL  Gent  B.  Co. 
V.  Chicago,  176  U.  B.  646,  eeO,  20  Supi  Ct 
609,  44  L  Ed.  622;  GoodUtle  ex  dem.  FoUazd 
T.  Klhbe,  9  How.  471,  18  U  Bd.  220;  Packer 
V.  Bird,  187  U.  S.  671,  11  Snp.  Ct  210,  34  £<. 
Ed.  819;  Scranton  v.  Wheeler,  179  U.  8. 141, 
187,  21.  Sup.  Ct  48,  45  U  Ed.  126;  Mobile 
Tnma.  Co.  v.  MiAUe,  187  V.  8.  479,  23  Sop. 
Ct  170,  47  Ed.  266;  Pollaid  T.  Hagan,  3 
How.  212, 11  L.  Bd.  565. 

This  court  held  In  the  case  of  Elaenbach  v. 
Hatfield,  2  Wash.  236,  26  Pac.  639,  12  U  B. 
A.  682.  that  the  stated  Utle  to  the  beds  and 
shores  of  navjlgiU>le  lakes  and  streams  is 
paramount  and  abscAute^  and  that  an  abut- 
ting owner  has  no  riparian  or  littoral  right 
In  the  waters  and  shores  ttf  the  stream.  See 
Brace  &  Hergert  Mill  Co.  t.  States  49  Wash. 
326,  96  Pac.  278,  and  State  ex  rel.  Ham, 
Tearsley,  etc.,  v,  Superior  Court  70  Wash. 
442,  126  Pac.  946,  where  the  cases  stating 
this  rule  are  collected. 

CI]  If  It  were  held  that  these  abnttlng  ovrn- 
ers  bad  a  riparian  right  ttu^r  remedy  vrould 
be  to  compel  the  flow  of  ttw  waters  la  tlisis 


accustomed  way,  because  Uie  right  ot  ripari- 
an  proprietorship  would  still  be  subject  to 
the  right  of  navigation.  The  riparian  right 
Is  a  right  to  the  use  and  accustomed  flow  ot 
water.  It  is  not  a  right  In  tlie  bed  of  a 
stream,  unless  new  land  lesnlts  Cram  accre- 
tion, reliction,  or  avulsion. 

While  It  Is  admitted  that  mndi  that  la  said 
in  the  case  of  Newell  v.  Loeb,  77  Wash.  184, 
137  Pac  811,  la  appar^tly  dedslve  of  this 
case,  it  is  Insisted  that  our  lioldlng  was  not 
necessary  to  that  dedrim  and  should  not  be 
followed.  We  luve  re-examined  that  ease 
and  while  it  may  be  that  some  of  the  argu- 
ment there  employed  might  have  been  omit- 
ted, yet,  nevertheless,  we  are  sattsfled  that  it 
states  ttte  true  rule  where  it  says  of  the  ap- 
pellants In  that  case,  that: 

"The  fact.  If  it  be  a  fact,  that  their  land 
borders  upon  the  shore  of  tbe  Duwamish  river 
does  not  give  them  any  right  either  in  the  bed 
of  the  stream  or  tbe  waters  thereof." 

The  same  question  was  met  and  discussed 
by  the  Supreme  Court  of  California  in  tlie 
case  of  People  v.  California  Fish  Co.,  160 
Cal.  576,  684,  13?  Pac.  79,  82: 

"In  Ward  V.  Mulford,  32  CaL  372,  tbe  court 
said:  'Such  land  is  held  by  the  state  in  trust 
and  for  the  benefit  of  the  people.  The  right 
of  the  state  is  subservient  to  the  public  rights 
of  navigation  and  fishery,  and  theoretically,  at 
least,  the  state  can  make  no  dispontion  of 
tliem  prejudicial  to  tbe  right  of  tbe  public  to 
use  them  for  the  pun>oses  of  navigation  and 
fishery,  and  whatever  disposition  she  does  make 
of  them  her  grantee  takes  them  npon  the  same 
terms  upon  which  she  holds  them,  and,  of 
course,  subject  to  the  public  rights  above  men- 
tioned'"—citing  cases. 

This  Is  In  eCTect  the  holding  of  this  court. 
The  case  cratlnues: 

"It  is  also  settled  that  In  the  administratim 
of  this  trust  when  tbe  plan  or  system  of  im- 
prov^ent  or  development  adopted  by  the  stats 
for  the  promotion  or  navigation  and  commerce 
cots  off  a  part  of  these  tidelaads  or  submerged 
lands  from  the  public  channels,  so  that  they 
are  no  longer  useful  for  navigation,  the  state 
may  thereupon  sell  and  dispose  of  such  excluded 
lands  into  private  ownership  or  private  usee, 
thereby  destroying  tbe  public  easement  in  snch 
portion  of  the  lands  and  giving  them  over  to  the 
grantefc  free  from  public  control  and  use.  On 
this  subject  in  lUhiois  0.  Uy.  Co.  v.  Uiinois. 
146  U.  S.  452,  13-  Sup.  Ct.  118,  36  L.  Ed. 
1018,  the  court  said:  'It  is  grants  or  paiceU 
of  lands  under  navigable  waters  that  may  afford 
the  foundation  for  wharves,  piers,  dodcs,  and 
other  structures  in  aid  of  commerce,  and  grants 
of  parcels  whlcb,  iMing  occupied,  do  not  bu1>- 
stantially  impair  the  public  interest  in  the  lands 
and  waters  remaining,  that  are  chiefly  consid- 
ered and  sustained  tn  the  adjudged  cases  as  « 
vslid  exercise  of  legislative  power  cooslsteotly 
with  the  trust  to  the  public  upon  which  such 
laods  are  held  by  the  state.'    «    ♦  • 

"The  most  striking  instance  of  the  enrdae 
of  this  power  of  absolute  dispointion  of  snch 
tide  or  submerged  lands  by  the  state  of  Cali- 
fornia is  found  in  the  laws  providing  for  the 
improvement  of  the  water  front  of  San  Fran- 
daco.  By  those  laws  tlie  water-fnmt  line  was 
fixed,  cutting  off  tram  navigation  a  lane  ana 
of  land  which  was  subject  to  tbe  dally  nox  and 
reflux  of  the  tides  and  part  of  the  lands  al- 
ways under  water,  open  whidi  line  a  sea  w«ll 
was  oonstructed,  and  the  area  landward  of  this 
wall  was  subsequently  surveyed  into  lots  ud 
streetir  aold  bite  ^vata  ownership^  and  filled 
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in  for  private  ate.  TUi  uea  now  eoDttitutes 

a  large  portion  of  the  business  section  of  San 
Francisco.  The  following  cases  recognize  the 
■utiiority  of  the  state  to  make  sach  absolote 
disposition  of  these  particular  lands:  Eldridge 
T.  Cowell,  4  Cal.  87 ;  Guy  t.  Hermance,  5  Cai. 
74  [03  Am.  Dec  8M ;  Hyman  t.  Read,  13  Cal. 
444;  HoUaday  t.  EMsbie.  16  CaL  ft34;  Wheel- 
er V.  Miller,  10  Cal.  125 :  Seabary  Arthur, 
28  GaL  142:  People  v.  Klumpke.  41  Cal.  277  ; 
Knight  V.  Haight,  51  Cal.  171;  Friedman  v. 
Nelson,  53  ChL  689 ;  Le  Roy  t.  Dunkerly,  64 
CaL  459:  Knight  v.  Roche,  66  GaL  21;  Peo- 
V.  Williams,  64  CaL  498  t2  Paa  383];  Ban 
Francisco  v.  Straat,  84  CaL  124,  24  Pac  814. 
In  view  of  these  well-settled  propositions  it  is 
obTious  that  the  claim  of  the  plaintifr  to  the 
effect  that  such  lands  cannot,  uuder  any  dr- 
cumstaoces,  be  alienated  in  fee  to  private  par- 
ties to  the  exclusion  of  the  public,  cannot  be  sus- 
tained." 

[4]  We  craiclude  therefore  tliat  the  judg- 
ment of  the  court  holding  that  the  title  to  the 
bed  of  the  Duwamlsh  river  being  in  the  state 
by  title  absolute  and  subject  to  Its  dlsposl- 
tton,  passed,  upon  its  abandonment  by  the 
respimdents.  to  the  Commercial  Waterway 
Dlstrlet  under  3  Rem.  ft  Bal.  Code,  {  8173a, 
was  the  proper  jndgmrait  to  he  entered. 

Affirmed. 

MORRIS,  C.  3.,  and  MOUNT,  HOLCOHB, 
and  PAREEER,  33.,  c<niciir. 


JOTCE  T.  Mcdonald  et  aL   (No.  3638.) 
(Supreme  Court  of  Montana.    June  24,  1915.) 

1.  Apfkal  AMD  Ebbob  «s»62— Bxvibw— Ob- 

SKBB  AFTEB  JUDOUBNT. 

A  so-called  "bill  of  exception*  on  motion 
to  substitute  testimony  by  questions  and  an* 
■wers,  instead  of  narrative  form,  In  the  bill  of 
exceptions  heretofore  settled  and  allowed,"  will 
not  be  considered  on  appeal,  since  it  relates  to 
mn.  order  after  judgment  which  is  not  reviewable. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  .879-3^414,  416.  478, 
479,  482,  488,  617-1^;  DecTDic.  -CM.] 

2,  Appeax  aitd  Erbob  «=»613— Bux  of  Ex- 

CKFTIOK  B— AUTH  BNTICATIOH. 

A  portion  of  a  transcript  on  appeal  entitled 
"Bill  of  Exceptions  on  Motion  for  a  New  Trial," 
ending  with  the  legend  "Witness  excused,"  with- 
out any  notation  of  service,  settlement,  or  filing, 
will  not  be  considered  on  appeal,  dnce  It  is  not 
■uthenticBted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2702-2707;  Dec.  Dig.  «=» 
613.] 

8.  Exceptions,  Box  of  «=»13— Contbntb— 

FoBM  OF  Evidence. 

In  proceedings  of  an  eqnltable  nature  appel- 
lant must  present  all  the  evidence  involving 
controverted  questions  of  fact  In  the  exact 
words  of  the  witnesses. 

raid.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  i  13;  Dec.  Dig.  ^13.] 

4.  Tbial  «ss392— Findhtob— RsQUBsm 

Under  Rev.  Codes,  §  6766,  providing  that 
no  judgment  diall  be  reversed  on  appeal  for 
-want  of  findings  at  the  instance  of  any  party 
who  shall  not  have  requested  findings  in  writ- 
ing:, where  a  suit  to  u  the  rights  of  the  par- 
ties to  the  waters  of  a  stream  was  tried  to  the 
court  without  a  jury,  the  trial  court  cannot  be 


put  in  error  for  falling  to  make  findings  not 

requested. 

IKd.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  H  916-019;  Dec.  Dig.  «=9392.] 

6.  Tbial  ^9406— Fin  Dirrcs— Objections. 

Under  Hev.  Codes,  }  6767,  providing  that 
in  eases  at  exceptions  for  defective  findings  the 
particular  point  or  isnue  upon  which  the  party 
requires  a  finding  to  be  made,  or  the  particular 
defect  to  be  remedied  shall  be  specifical^  and 
particularly  designated,  where  a  suit  to  fix  the 
rights  of  uie  parties  to  the  watera  a  stream 
was  tried  to  the  court,  the  trial  court  cannot 
be  put  in  error  on  account  of  defective  findings 
not  specifically  excepted  to. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  H  96S-966,  967;  Dec.  Dig.  4=»405.] 

6.  DXSUI88AL  AND  NONSUIT  •^60— OBOUNDS 

—Lapse  or  Tms. 

Rev.  Codes,  fi  6714,  subd.  6,  provides  that 
an  action  may  be  dismissed  or  nonsuit  entered 
by  the  court  when  after  verdict  or  final  submis- 
aaa  the  party  entitled  to  Judgment  neglects  to 
demand  and  nave  the  same  entered  for  more 
than  six  months.  In  a  suit  to  fix  rights  to  the 
waters  of  a  stream,  none  of  the  parties  caused 
judgment  to  be  entered  upon  the  findings  for 
eight  years,  and  no  showing  was  made  absolving 
them  from  such  duty.  Held  that,  the  suit  being 
sui  generis,  and  all  the  parties  beiof  entitled  to 
affirmative  relief  and  equally  negligent  as  to 
entry  of  judgment,  dnd  the  purpose  of  the  stat- 
ute oehig  to  ,put  a  speedy  end  to  UtigatlDn,  the 
suit  will  not  be  dismissed. 

[Ed.  Mote.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Gent  Dig.  ||  14(^1G2;  Dee.  Dig. 
60J 

Appeal  from  District  Court,  Missoula  Coun- 
ty; John  E.  Patterson.  Judge. 

Suit  by  Patrick  Joyce  acainst  George  Mo> 
Donald  and  others.  From  a  decree  tor 
plalntiir,  defendants  David  Morris  and  a 
E.  Gilbert  appeaL  Affirmed. 

Elmer  B;  Hershey,  of  Missoula,  for  appel- 
lants.   Albert  Besancon,  at  Missoula,  Air 

respondent. 

BANNER,  J.  This  Is  a  suit  to  have  de- 
termined and  fixed  by  decree  the  respective 
rights  of  the  parties  to  the  waters  of  Union 
creek,  Hissoula  county.  It  Is  before  us  on 
ai^wal  by  two  of  the  defendants,  who  seek 
to  have  reviewed  the  action  of  the  district 
coart  in  making;  certain  findings  of  fact  to 
their  prejudice,  in  omitting  to  make  a  certain 
finding  to  the  interest  of  defendant  David 
Morris,  and  in  denying  their  motion  to  dlfl- 
mlBs  the  proceedings. 

The  record  as  presented  to  us  is  in  a  re- 
markable state.  It  (wnslsts  of:  (1)  Forty- 
eight  pages  of  Judgment  roll,  included  In. 
which  is  a  bill  of  exceptions  on  api>ellants* 
motion  to  dlsndsB  the  action ;  00  one  hundred 
and  forty  pages  (rf  a  scMnlled  '11)111  of  excep- 
ticms  on  motion  to  substitute  testimony  by 
questions  and  answers,  tostead  ot  narrative 
form.  In  the  bill  of  exceptions  heretofore  set- 
tled and  allowed";  0i  two  hundred  pages 
of  matter  entitled  "BlU  of  Exceptions  on  Mo- 
tion for  a  New  TOal,"  which  abruptly  ends 
with  the  legend  "Witness  excused,"  without 
any  notation  of  service,  settlement  or  filing; 
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(9  twentr-flve  pages  of  a  "bill  of  exceptions 
on  moUoa  for  new  trial"  which  appears  to 
bare  been  served,  settled,  and  flled.  Copies 
of  the  formal  papers  then  follow,  and  at  the 
close  of  the  whole  Is  the  derk's  certificate, 
wtaldi  does  not  ni«itlon,  identify,  or  in  any 
way  explain  the  presence  of  that  portion  of 
the  record  referred  to  as  No.  3  above. 

[1, 2]  It  Is  entirely  obvious  that  the  por- 
tions of  the  transciipt  numbered  2  and  8, 
above,  hare  no  place  tn  the  record,  and  must 
be  Ignored — the  former  because  it  relates  to 
an  order  after  Judgment  which  la  not  review- 
able <ai  elthor  of  these  appeals;  the  latter, 
becanae  it  ia  not  authenticated  in  any  way. 

The  attack  upon  the  findings  made  and 
omitted  is  based  upon  evidentiary  grounds 
alone,  and  the  only  portion  of  the  re«Hrd  per- 
tinent to  tliis  ts  the  bill  of  exceptions  on  mo- 
aoa  for  new  trial  as  settled  by  the  trial 
Jndgfc  It  is  a  brief  narrative  of  ttiat  part 
of  the  evidence  relating  to  ttie  claims  of 
defendants,  and  contains  just  oiosgh  to 
demonstrate  the  futility  of  any  attempt  by 
this  court  to  determine  the  rights  of  all  the 
parties  or  to  place  itself  aa  nearly  as  possible 
in  the  position  of  the  trial  Judge,  who  sa.w 
the  witnesses  and  beard  them  testify. 

[I]  In  proceedings  of  an;  equitable  nature 
appelUmt  must  present  all  the  evidence  in- 
volving controverted  questions  of  fact  in  the 
exact  wwds  of  the  witnesses  or  suffer  a 
refusal  on  our  part  to  ccmsider  such  ques- 
tions. Rule  7,  subd.  8  (44  U<u)t  xxx,  123 
^c.  xQ;  GUmore  v.  Ostronidi.  48  Hont  900^ 
187  Pac  878 ;  Koiqiman  et  al.  Nanaolf  et 
al.,  51  Mont  • — »  149  Pac.  481. 

[4, 1]  This  cause,  moreover,  waa  tried  to 
the  court  sitting  without  a  Jury,  and  in  audi 
a  case  the  trial  court  cannot  be  put  in  error 
for  failure  to  make  findings  not  requested 
<Rev.  Codes,  |  6766),  nor  for  dtfective  flndbiKS 
not  spedflcally  excepted  to  (Rev.  Oodes,  | 
6767).  The  record  nowhere  disposes  any  re- 
quest tor  findings,  nor  any  exceptions  to 
those  which  were  filed. 

[6]  It  thus  results  that  tte  only  quesUim 
before  us  is  wbetba  error  was  committed  tn 
denying  the  motion  to  dismiss.  This  motion 
was  based  upon  the  failure  of  respondents  to 
have  Judgm«it  entered  on  the  findings  with- 
in six  months  after  they  were  rendered;  and 
the  sitoation  dis<dosed  by  the  record  is,  we 
hope,  extraordinary.  The  complaint  was  flled 
in  June,  1905,  and  the  answers,  not  all 
of  which  were  filed  until  1908,  asserted  af- 
firmative rights,  and  demai}ded  that  the 
court  fix  and  determine  such  rights,  n-lal 
was  had  in  December,  1908,  befbre  Hon.  F. 
O.  Webster,  then  Judge,  and  the  cause  was 
taken  under  advisement.  No  findings  were 
filed  until  January  4,  1013,  the  eve  of  Judge 
Webster's  departure  from  the  bench,  and 
no  minute  <Hitry  of  thdr  rendition  was  made. 
On  July  8,  1913,  the  present  appellanto  filed 
Qielr  motion  to  dismiss,  which  motion  was 
met  by  a  formal  resistance  and  cross-motions 


for  Judgment,  supported  by  aflQdavlts  to  the 
effect  that  no  notice  of  the  findings  was  giv- 
en to  respondrait  or  his  counsel,  nor  had  his 
counsel  any  knowledge  or  information  of  the 
fact  that  findings  had  been  made,  until  the 
the  service  of  the  motion  to  dismiss.  Ap- 
pellants Invoke  subdivlelon  6,  f  6714,  Revised 
Codes,  which  respondents  assert  cannot  be 
applied  under  the  decision  tn  Rule  v.  Butorl, 
49  Mont.  8^,  141  Pac  672,  because  th^ 
hav^  shown  tiiemselvea  gniltlera  of  neglect 
No  such  special  conditions  are  presented  here 
as  were  made  to  appear  in  tbh  Butori  Case, 
and  we  do  not  tbtnk  the  showli^r  here  made 
is  snfflcient  to  absolve  the  respcmdent  In- 
deed, we  question  wbettier  any  shovring  could 
be  made  sufficient  to  explain  or  excuse  the 
apparent  indifference  to  the  fate  of  this 
litigation  on  the  part  of  every  actor  in  It,  a- 
tending  over  a  period  of  ai^rialmately  el^ 
years.  If  the  cause  or  the  position  of  the 
parties  were  different  from  what  it  is,  we 
should  onheBitetina^  order  a  dismissal.  But 
suits  at  tills  sort  are  sui  generis;  all  the 
parties  to  this  me  sought  affirmative  rellet 
and  all  were  found  oitiUed  to  sudi  rellet  tike 
appellants  being  awarded  rights  of  tiw  dates, 
if  not  to  the  extent,  asserted  in  their  answer, 
^ey  were  therefore  no  less  "oititied  to 
Judgm^t"  than  the  respmident;  tb^  wen 
equally  n^lectful  in  failing  to  have  It  ext- 
tered,  and  they  are  not  in  portion  to  idalm 
the  benefit  of  the  atatute.  The  purpose  of 
the  stotote  is  to  put  a  speedy  end  to  liUga- 
Uon,  and  that  purpose  could  not  be  more  em- 
phatically disserved  in  this  case  than  by 
its  dismissal,  leaving  the  respective  rights  nt 
the  parties  unsetUed,  and  tuning  the  door  to 
a  renewal  of  this  controversy,  now  too  long 
protracted. 

The  Judgment  and  order  appealed  from  are 
affirmed. 
Affirmed. 

BBANTLY,  a  J.,  and  HOLLOWAT,  J., 
cnkcur. 


MENNBLIi  WSXLLS,  Sheriff.  (No.  3539.) 
(Supreme  Court  of  Montana.   June  21,  1915.) 

1.  EzncPTioire  «a»4— STATuras  —  Covsnuo- 

IION. 

A  statute  enacted  in  obedience  to  Goovr. 
art  19,  {  4,  requiring  the  enactment  of  liberal 
homestead  and  exemption  laws,  moat  be  liberal* 
ly  construed  to  effectuate  the  purposes  to  main- 
tain and  protect  the  family  of  a  debtor,  and. 
though  the  statute  makes  the  exemption  ia  fa- 
vor of  the  judgment  debtor,  the  court  ma;  re- 
gard it  as  conferring  a  family  right,  whidi  mnj 
be  asserted  effective^  by  tlw  wife  of  tiie  debtmr, 
or  any  other  person  on  whom  for  the  time  tiie 
care  of  the  Family  of  the  debtor  has  been  cast 

[Ed.  Note.— For  other  cases,  see  Etxemptloiia, 
Cent  Dig.  {  4;  Dec.  Dig.  <8=»4.] 

2.  ExaicpTioNS  «=»19— Right  to  Cum  Ex- 
emptions—'Abandoned  Wira  — "Head  of 
THE  Family." 

Under  Bev.  Codes,  {  6824,  exempting  from 
execution  enumerated  property,  but  declarii^ 
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fliat  sn  mmuirried  person  not  the  head  of  a 
familr  shall  act  be  entitled  to  the  exemptions  ex- 
cept that  of  wearing  appar^  and  section  6825, 
proTiding  for  exemptions  to  judgment  debtors 
who  are  married,  or  who  are  heads  of  families,  a 
wife  who  ia  abandoned  by  her  husband  while 
reaidinx  on  a  homestead,  and  who  continues  to 
occupy  the  homestead  and  farm  it  to  maintain 
herself  and  infant  children,  making  use  of  ex- 
empt property,  may  claim  for  herself  and  chil- 
droi  uie  exempt  property  as  against  a  judgment 
against  the  husband,  for  though  the  husband  un- 
der section  S6G2  is  ordinarily  the  head  of  the 
family,  the  term  "bead  of  the  family"  defined  by 
section  4718  Inclndes  an  abandoned  wife  main- 
taining minor  children. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  !§  16.  18,  21.  22;  Dec.  Dig.  «s»19. 

For  other  definitions,  see  Words  and  Phraaes, 
Flm  and  Second  Series.  Head  of  a  Family.] 

Appeal  from  District  Court,  Custer  Coun- 
ty; CO.  Htirley,  Judge. 

Action  by  Bstella  Mennell  against  H.  B. 
Wells  as  sberifr  of  Custer  County.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

Sharpless  Walker,  of  Miles  City,  and  Ed- 
gar B.  Merrill,  ol  Bridge',  tor  i^pellant. 
O.  W.  Farr  and  H.  B.  Henick,  both  of  Miles 
City,  for  respondent 

BR&NTLT,  O.  J.  Clahn  and  dellTery  to 
recover  possesion  ct  personal  property  con- 
sisting d  horses,  farming  Implements,  etc., 
and  for  damages  for  Its  detention.  Prior 
to  October  9,  1912,  plaintiff  and  her  husband, 
George  D.  Mennell,  had  been  residing  upon 
and  farming  a  homestead  In  Custer  connty. 
They  have  two  minor  children  of  tender 
yearsL  On  the  date  mentioned,  G^rge  J>. 
Mennell  abandoned  his  family,  his  wherea- 
bouts being  thereafter  unknown.  The  plain- 
tiff continued  to  occupy  the  homestead  and 
to  farm  it  for  the  maintenance  of  herself  and 
children,  making  use  of  the  prc^>M:ty  In  con- 
troversy herein  for  that  purpose,  having  no 
other  means  of  sut^rt.  On  November  12, 
1912,  Ben  Levalley.  the  sheriff  of  Custer 
county,  tock  possession  of  the  pn^rty  un- 
der attatOuuent  issued  in  an  action  brought 
by  <Hie  Van  Coll  against  Qeorge  D.  Menp^ 
in  the  district  court  of  that  county.  On  Jan- 
uary 6,  1913,  the  defendant,  as  successor  of 
Levalley,  received  from  him  the  property 
and,  when  the  present  action  was  brought, 
was  holding  It  for  the  satlsfactltm  of  any 
Judgment  Van  Coll  might  recover.  On  Jan- 
uary 21,  1913,  the  plaintiff  made  demand  ot 
the  defendant  that  he  restore  to  her  the  pos- 
session of  the  property,  claiming  that,  as  she 
Is  the  head  of  the  family,  she  is  entitled  to 
hold  it  free  from  attachment  or  execution 
against  her  husband.  Vpoa  hla  refusal  to 
comply  with  her  demand,  she  brought  this 
action.  To  the  complaint  alleging  substan- 
tially the  foregoing  facts  the  court  sustained 
a  general  demurrer,  and,  upon  plalntUTs  de- 
clUiing  to  amend,  rendered  Judgment  for  the 
defendant    Plaintiff  has  appealed. 


While  there  are  some  allegationa  found.  In 
the  complaint  to  the  effect  tliat  the  plaintiff 
Is  the  owner  of  the  property  in  controversy, 
when  the  pleading  Is  read  as  a  whole  it  is 
apparent  that  she  founds  her  right  to  recover 
upon  the  assumption  that  the  abandonment 
by  her  husband  cast  upon  her  all  the  duties 
and  obligations  of  the  head  of  the  family, 
with  the  result  that  she  is  clothed,  for  the 
time  being,  with  the  right  possessed  by  him 
in  this  behalf.  In  any  event  counsel  have 
submitted  the  Single  question  whether  a 
wife,  situated  as  Is  the  plaintiff  In  this  case, 
may  claim  for  herself  and  children  the  bene- 
fit of  the  statutory  exemptions  which  the 
husband  might  claim  if  he  were  present 

Sections  6824  and  6825  of  the  Bevlsed 
Codes  declare: 

"6824.  The  following  property  is  exempt  from 
execution,  except  aa  herein  otherwise  provided: 
In  all  cases  all  wearing  apparel  of  the  judgment 
debtor  and  family  ;  also  all  chairs,  tables,  desks, 
and  books  to  the  value  of  two  hundred  dollars; 
and  also  all  necessary  household,  table  and  kitch- 
en furniture  of  the  judgment  debtor,  including 
one  sewing  machine,  atoves,  stove-pipes  and 
stove  furniture,  heaang  apparatus,  beds,  bed- 
ding and  bedsteads,  and  provisions  and  fuel  pro- 
vided for  individual  or  mmily  nse  sufficient  for 
three  numths,  and  alao  one  horse,  saddle  and 
bridle,  two  cows  and  their  calves,  four  hogs  and 
fifty  domestic  fowls,  and  feed  for  such  animals 
for  three  months,  one  clock  and  all  family  pic- 
tures. An  unmarried  person  who  is  not  the 
head  of  a  family,  is  not  entitled  to  any  of  the 
exemptions  herem  mentioned,  except  that  of 
the  wearing  apparel  of  the  judgment  debtor." 

"6S25.  In  addition  to  the  property  mentioned 
in  the  preceding  section,  there  shall  be  exempt 
to  all  judgment  debtors  who  are  mairled,  or  who 
are  heads  of  families,  the  following  property:  1. 
To  a  farmer:  Farming  utensils  or  implementa 
of  husbandry,  not  exceeding  in  value  six  hun- 
dred dollars:  alao,  two  oxen,  or  two  horses  or 
mules,  and  their  liamesa,  one  cart  or  wagon,  set 
of  sleds,  and  food  for  such  oxen,  horses,  cows 
or  mules  for  three  months ;  also,  all  seed,  grain 
or  vegetables  actually  provided,  or  on  hand,  for 
the  purpose  of  planting  or  sowing  the  following 
spring,  not  exceeding  in  value  the  stun  of  two 
hundred  dollars." 

[1.  2]  These  provisions  were  enacted  by  tlie 
Legislature  in  obedl^ice  to  the  injunction 
of  the  Constitution:  "The  legislative  assem- 
bly shall  enact  liberal  homestead  and  ex- 
emption laws."  Const  art  18,  6  4.  By  a 
general  consensus-of  opinion,  the  courts  hold 
that  such  laws  have  for  their  purpose  the 
maintenance  and  protection  of  the  family 
and  that  they  are  subject  to  the  rule  of  lib- 
eral construction,  to  the  end  that  this  pur- 
pose may  be  fully  effected ;  and  though  the 
particular  statute  under  consideration,  as 
Is  the  case  here,  makes  the  exemptions  In 
favor  of  the  Judgment  debtor  eo  nomine,  the 
fcourts  do  not  regard  them  as  conferring  a 
personal  right  upon  the  debtor,  but  rather  aa 
declaring  a  family  right  which  may  be  as- 
serted effectively  by  the  wife  or  any  other 
person  upon  whom,  for  the  time,  the  care  of 
the  family  has  been  cast  On  this  subject, 
Mr.  Freeman,  In  his  work  oa  SzecatlwBi 
aptly  says: 
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"Hasbands  there  have  been,  and  ma;  again  be, ' 
who  are  inattentive  to  tbelr  wires  and  cbiMreu, 
or  who  willfully  inflict  upon  them  miserj  and 
want.  The  family  of  such  a  man,  more  than  ot 
any  other,  is  within  the  spirit  and  the  necessi- 
ties of  exemption  taws ;  and  it  is  a  strange  and 
perrase  interpretation  of  these  laws  which  de- 
nies their  benefit,  even  temporarily,  to  a  family 
whose  bead  is  for  the  moment  absent  from  them, 
or  who,  though  not  Bbsent,  la  Indifferent  to  their 
fate." 

In  foil  accord  with  the  view  tbns  expresft* 
ed,  the  courts  construe  the  local  statntea 
wltbont  regard  to  the  particular  terms  em- 
ployed to  wiaintaip  the  Integrity  of  tbe 
family. 

In  Ohio  a  statute  which  otempted  to  the 
head  of  a  family,  not  the  owner  of  a  btnue- 
stead,  personal  property  not  exceeding  $500 
in  value.  In  addition  to  other  chattel  ez^p- 
tlons,  to  be  selected  by  him,  his  agent,  or 
attcnney,  at  any  time  before  the  sale,  was 
held  to  enable  the  wife  to  assert  the  (dalm 
when  the  husband  failed  to  do  sa  In  an  ac- 
tion brought  by  the  wife  and  husband  to 
recover  damages  for  the  refusal  of  a  consta- 
ble to  release  property  as  exempt,  on  demand 
of  the  wife,  the  court  construed  the  statute 
as  enacted  to  protect  the  family,  and  held  that 
the  wife  might  make  the  demand  for  herstif 
and  for  the  children  as  their  natural  guard- 
ian. Began  v.  Zeeb,  28  Ohio  St  487.  So  in 
Arkansas,  the  court,  emphasizing  the  idea 
that  the  purpose  of  the  statute  Is  the  preser- 
vation and  protectiou  of  the  family,  permit- 
ted the  minor  children  of  an  absconding  debt' 
or  to  make  effective  claim  for  the  exemp- 
tions through  their  grandfather  as.  next 
friend,  he  having  assumed  the  care  of  them 
after  the  desertion  of  them  by  the  father. 
White  V.  Swann,  68  Ark.  102,  56  S.  W.  635, 
82  Am.  St  Bep.  282.  After  staUng  that  the 
absent  father  bad  left  the  property  In  the 
possession  of  the  children  ostensibly  for 
their  benefit,  the  coart  said: 

"Under  these  circumstances,  with  nothing  to 
show  to  the  contrary!  we  think  it  should  be  pre- 
sumed that  the  debtOT  consented  to  this  action 
taken  for  the  benefit  of  himself  and  children  by 
one  who  had  rightfully  assumed  control  of  theis 
in  his  absence.  To  hold  otherwise  would  he  to 
■ay  tliat  if  tlie  at>so(»iding  d^itor  liad  left  a  wife 
or  an  adult  son  or  daughter,  the  law  would  al- 
low the  exemption  to  be  claimed,  but  would  re- 
fuse its  protection  when  the  deserted  family 
consisted  only  of  the  young  and  helpless.  Such 
a  constroction  of  the  statute  would  overlook  en- 
tirely the  main  purpose  of  the  exemption  law; 
for,  although  the  exemption  is  allowed  the  debt- 
or, it  is  given  to  him  in  part  at  least  for  the 
protection  of  his  family,  who  need  it  all  the 
more  when  deserted  by  him  during  early  in- 
fancy." 

In  Frazer  v.  Syas,  10  Neb.  115,  4  N.  W. 
934,  35  Am.  Hep.  466,  the  Supreme  Court  of 
Nebraska  held  that  a  wife  abandoned  by  her 
husband,  and  continuing  to  reside  in  the 
state,  became  the  head  of  the  family  for  the 
time,  and  was  entitled  to  the  exemptions 
made  to  a  head  of  a  fUnlly  residing  In  the 
state,  saying: 


"The  law  Is  for  the  benefit  of  the  fandly  ot 
the  debtor,  and  its  benefits  may  be  claimed  by 
the  actual  head  of  such  family  then  residing  in 
the  state,  although  the  husband  msy  bare  »b- 
aconded." 

The  fcOlowing  auUiorltles  are  directly  hi 
point  to  the  same  effect:  Unander  r.  Long^ 
stair,  7  a  D.  1S7,  as  N.  W.  77S;  Freebling  v. 
Bresnahan,  61  Mich.  540,  28  N.  W.  531. 1  Am. 
St  Bep.  617;  First  Nat  Bank  t.  Lee^  25 
N.  D.  1B7,  141  N.  W.  719;  McCarthy's  Ap- 
peal, 68  Pa.  217;  MdtEler^  Appeal,  73  Pa. 
868;  State  r.  Wilson,  81  Neb.  463.  48  N.  W. 
147;  Waples  on  Homesteads,  p.  877 ;  IS  CycL 
1399. 

It  Is  true  the  husband  Is  ordlnarliy  tiie 
head  of  the  ftmlly  and  has  the  right  to  selett 
the  home.  Ber.  Codea,  |  3662.  The  expres> 
sion  "head  <if  the  family,"  as  defined  in  the 
title  of  the  Bevimd  Codes  relating  to  htmie- 
steads,  clearly  Includes  the  abandtmed  wUe^ 
because  It  includes,  besides  the  husband,  er- 
ery  person  occupying  prtgierty  to  which  the 
homestead  right  attaches  who  has  the  cars 
of  depmdents  residing  with  hfm  thneon. 
Ber.  Codee,  |  471&  So,  also,  when  the  bns* 
band  bec<»nea  unable  to  euppint  himself,  the 
duty  of  support  devolves  upon  the  wife  (sec- 
tion 8726),  and  -when  the  husband  fails  to 
select  a  homestead,  the  irife  may  aeleet  it 
(sectioa  4719).  ISie  husband  cannot  abaodm 
his  faoneatead  merdy  by  the  desertion  at  bla 
wife  and  family,  Wattmon  t.  Bonoer  Co., 
19  MMit  664,  48  Pac.  1168.  61  Am.  St  Bep. 
527.  The  same  rule  must  of  necessity  aptij 
to  the  exemptions  of  personal  innper^. 

If  the  allegatitma  ct  her  complaint  are  es- 
tablished by  the  evidence^  plaintiff  has  a 
dear  ri^t  to  recover.  The  court  was  there- 
fore in  error  In  htAdtng  it  insufllcleat  ^te 
Judgment  is  reversed  with  directions  to  ove^ 
rule  the  demurrer. 

Beversed  and  remanded. 

SANNEB,  and  HOLLQWAT,  JJ..  concu: 


STATU  V.  KABBL    (No.  S6S6) 
(Supreme  Court  of  Montana.    June  24,  1915.) 
1.  LaBCENT  «=>15— BaILMEKT  —  *1iOAH  101 

Exchange." 

Where  B.  let  defendant  have  a  check  oi 
the  agreement  that  he  should  use  the  proccedi 
for  cashing  diecks,  and  repay  the  amount  tm 
a  certain  day,  though  he  u^  it  for  other  pnr 
poses,  and  did  not  repay  it,  he  was  not  fmiltr 
of  Larceny  as  bailee,  under  Bev.  Codes,  f  8642, 
for  which  it  is  necessary  that  title  should  hz^e 
remained  in  B.;  the  transaction  by  which  B. 
let  him  have  the  check  constituting  a  loan  for 
exchange,  defined  by  section  6201  as  a  "coDtra«t 
by  whid)  one  delivers  personal  property  to  an- 
other, and  the  latter  agrees  to  return  to  thi 
lender  a  similar  thing  at  a  future  time,  vithont 
reward  for  its  use,"  and  which,  by  provision  of 
section  6203,  transfers  to  the  borrower  title  to 
the  ^•hing  lent 

[Ed.  Not&— For  other  cases,  see  huctaj, 
Cent  Dig.  SS  89-42;  Dec.  Dig,  «=9l5. 

For  other  definitions^  see  Words  and  Pbram 
Loan  for  Exchange.] 
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2.  Cbiwinax.  Law  ^»8I4  —  IirsnuoTzoNfl  — 

pEGBEE  OF  OeTENSB. 

Tht  charge  being  grand  larceny  as  bailee, 
and  the  value  of  the  property  admittedly  exceed- 
ing 900,  tnstructioiiB  as  to  petit  larceay  should 
not  be  submitted. 

[Ed.  Note.~BV>r  other  eases,  see  Criminal 
Law,  Cent  Dig.  »  1821.  1833,  1839,  1860, 1865, 
18S3,  13D0.  1979-lfi85,  1987;  Dec  Dig. 

«aS14.1 

^nwal  from  District  Oonrt,  Sllnr  Bow 
Oonnty ;  Midiati  Donlan.  Judge. 

Osktr  Kauni  was  convicted  of  grand  lar- 
cenj  as  bailee,  and  ammUa.  Berersed  and 
remanded,  with  dlrecticHis. 

Blnnard  &  Rodgw,  of  Bntt^  for  ai^eUant 
D.  M.  Kelly,  Atty.  Gen.,  Cor  the  State. 

BHANTLT,  a  J.  On  November  1,  1913, 
the  defendant  was  charged  by  infonnatioo  In 
the  district  court  of  Silver  Bow  county  with 
grand  larceny  as  bailee.  A  trial  U[>on  his 
plea  of  not  guilty  resulted  In  his  convic- 
tion of  petit  larceny  and  his  sentence  to  a 
term  of  six  months  In  the  comity  jail.  He 
has  appealed  from  the  Judgment  and  an 
order  denying  his  motion  for  a  new  trial 

The  charging  part  of  the  Information  is  as 
follows: 

**That  at  the  coantr  of  SUver  Bow,  stat»  of 
Montana,  on  or  about  the  0th  day  of  July,  A.  D. 
1913,  and  before  the  filing  of  this  InformatioD, 
the  said  defendant  then  and  there  having  in  hia 
possession,  custody,  and  control,  as  bailee  of 
Browne  &  Flaonigan  Company,  a  corporation, 
certain  personal  property,  to  wit,  money,  in 
amount  and  of  the  value  of  $1,000,  lawful  mon- 
ey of  the  United  States  of  America,  did  willfully, 
unlawful^,  knowingly,  fraudulently,  intentional- 
ly, and  feloniously  appropriate  said  money  to 
ms  own  use,  with  intent  in  him  (the  said  de- 
fendant thai  and  there  to  deprive  and  dc^aud 
the  true  owner,  the  said  Browne  &.  Ilannigan, 
a  corporation,  of  its  said  property,  and  of  the 
nse  and  benefit  thereof,  and  to  appropriate  the 
game  to  bis  (the  said  defendant's)  own  use." 

[1]  Several  contentions  are  made  in  de- 
fendant's behalf,  among  them  that  the  verdict 
Is  contrary  to  the  evidence.  We  shall  notice 
this  contoitlon  only,  for  the  record  discloses 
a  state  of  facts  upon  which  a  conviction  of 
either  grand  or  petit  larceny  cannot  be  sus- 
tained. There  is  no  material  conflict  In  the 
evidence.  The  testimony  of  the  state's  wit* 
nesses  tends  to  show  the  following:  Prior 
to  July  9, 1913,  the  defendant  had  been  con- 
ducting a  saloon  in  Butte.  He  had  been  pur- 
chasiug  goods  to  keep  up  his  stock,  from 
various  wholesale  dealers  doing  business  In 
Butte,  among  others  the  Stromberg-Mullins 
Company;  purchases  from  it  being  made 
through  one  Palmer,  the  company's  solicitor. 
Having  left  the  employment  of  this  company 
and  entered  that  of  Browne  &  Flannlgan 
Company,  another  wholesale  dealer.  Palm- 
er sought  to  induce  the  defendant  to  make 
his  purdiases  exclusively  from  it.  This  the 
defendant  finally  agreed  to  do.  On  the  date 
mentioned,  the  defendant,  In  company  with 
Palmer,  went  to  the  business  place  of  Browne 
&  Flannlgan  Company,  aod  there  met  J.  P. 


Browne,  who  was  In  charge  for  the  company. 
After  some  converaation  touching  his  finan- 
cial responsibility,  he  made  a  purchase  of 
goods  to  the  amount  of  several  hundred  dol- 
lars. He  represented  to  Browne  that,  If  he 
could  secure  the  sum  of  |1,000  to  use  on  pay 
days  for  the  purpose  of  cashing  miners'  pay 
checks,  he  would  be  able  to  attract  cnstomers 
and  largely  increase  his  sales;  it  being  the 
custom  of  many  of  the  miners  to  get  their 
pay  checks  cashed  at  places  where  they  dealt 
The  miners  were  paid  on  any  day  of  the 
month  from  the  9th  to  the  10th,  inclusive,  ac- 
cording to  the  role  Vrhich  prevailed  at  the 
particular  mine  where  one  happened  to  be 
employed.  The  result  of  the  negotiations  was 
that  Browne  gave  the  defendant  a  check  of 
the  company  for  $1,000,  upon  the  agreement 
and  understanding  that  be  was  to  use  the 
proceeds  exclusively  for  the  purpose  of 
cashing  checks,  and  to  repay  the  amount  on 
the  IStfa.  He  failed  to  make  repayment. 
Thereupon  Browne  procured  his  arrest  and 
prosecution  for  larceny  of  the  amount  so  ad- 
vanced to  him.  The  defendant  testified  that 
the  money  was  advanced,  not  to  enable  him 
to  cash  checks,  but  to  discharge  accounts 
dne  to  other  dealers,  so  that  they  would 
not  press  him  for  payment  or  resort  to  legal 
proceedings  to  enforce  payment;  he  being 
Indebted  at  the  time  to  the  amount  of  $3,000. 
He  further  testified  that  It  was  the  under- 
standing that  be  was  thereafter  to  purchase 
from  Browne  ft  Plannlgan  Company  exclu- 
sively, and  that  additional  advancements 
were  to  t>e  made  to  him  to  enable  him  to  dis- 
charge all  of  bis  Indebtedness  to  others,  thus 
constituting  Browne  &  Flannigan  Company 
his  sole  creditor.  Wheth^  the  advancement 
was  made  for  the  one  purpose  or  the  other  ia 
not  material. 

The  court  adopted  the  theory  that  If  the 
story  of  the  transaction,  as  narrated  by  the 
state's  witnesses,  was  true,  the  defendant 
became  the  bailee  of  Brown  ft  Flannigan 
Company,  and  was  guilty  of  larceny;  but 
that  otherwise  the  transaction  was  a  loan, 
and  the  defendant  was  entitled  to  acQuittal. 
That  this  theory  Is  erroneous  Is  clear,  when 
we  note  the  legal  distinction  between  a  bail- 
ment created  by  the  mere  loan  of  a  thing  to 
be  returned,  and  a  loan  for  exchange.  A  bail- 
ment of  this  class  Is  the  holding  of  posses- 
sion by  one  person  of  personal  pr<^rty  for 
a  temporary  purpose,  subordinate  to  the  ti- 
tle of  another,  who,  as  between  the  parties, 
has  the  right  of  possession  when  the  pur- 
pose of  the  bailment  has  been  accomplished. 
4  M.  A.  I/,  p.  71.  By  accepting  the  property, 
the  bailee  does  not  acquire  title,  but  acknowl- 
edges the  bailor's  title,  and  assumes,  with 
reference  to  the  subject  of  the  bailment,  a 
position  of  trust  and  confidence,  and  tbls 
relation  continues  until  the  thing  loaned  Is 
returned  to  the  bailor  or  has  been  lawfully 
accounted  for.  Pulllam  v.  Burllngame,  81 
Mo.  111.  51  Am.  Kep.  229.  The  bailee  has  a 
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special  propertT  In  the  thli^  as  against 
strangers,  but  aa  against  tbe  bailor  no  right, 
except  such  as  he  has  acquired  under  the 
terms  of  the  contract,  and,  when  the  pur- 
pose of  the  bailment  has  been  served,  this 
right  ceases,  and  he  is  bound  to  return  the 
'  thing  to  the  bailor.  A  loan  for  exchange  Is 
defined  by  the  statute  as  a  "contract  by 
which  one  delivers  personal  property  to  an- 
other, and  the  latter  agrees  to  return  to  the 
lender  a  similar  thing  at  a  future  time,  with- 
out i-eward  for  its  use."  Rev.  Codes,  S  5201. 
"By  a  loan  for  exchange,  the  title  to  tbe 
thing  lent  la  transferred  to  the  borrower, 
and  he  must  bear  all  its  expenses,  and  is 
enUUed  to  all  its  increase."  Section  6203. 
The  subject  of  the  loan  thus  becomes  the 
property  of  the  borrower,  and  he  assumes,, 
under  the  contract,  not  a  position  of  trust 
and  confidence  with  relation  to  the  thing 
borroweld,  but  merely  the  obligation  to  re- 
pay the  lender  in  kind  at  the  time  fixed  by 
the  contract.  The  transaction  is  what  was 
known  In  the  Roman  law  as  a  mutuum,  and 
Is  regarded  In  our  law  as  of  the  nature  of 
a  sale,  because  the  effect  of  it  is  to  transfer 
the  title  when  the  subject  of  the  loan  is  a 
chattel  and  to  create  the  relation  of  debtor 
and  creditor.  When  money  Is  involved,  tbe 
transaction  is  closely  analogous  to  a  deposit 
for  exchange,  as  defined  in  section  5138,  Re- 
vised Codes.  Story  on  Bailments,  H  283, 
439;  3  Am.  &  Eug.  Ency.  Law,  736;  8  RuL 
Case  I^w.  pp.  74,  75;  Caldwell  r.  Hall,  60 
Miss.  330,  44  Am.  Rep.  410 ;  Chase  t.  Wash- 
bum,  1  Ohio  St  244,  59  Am.  Dec  623 ;  Lon- 
ergan  v.  Stewart.  56  111  4S ;  Wright  T.  Paine. 
62  AtL  340.  34  Am.  Rep.  24. 

The  obligation  assumed  by  defendant  to 
Browne  &  Flannigan  Company  was  therefore 
not  that  of  a  bailee  but  of  a  mere  debtor. 
That  he  accepted  the  check  with  the  under- 
standing that  its  proceeds  were  to  be  devoted 
to  one  purpose,  and  then  devoted  them  to  a 
different  purpose,  thus  violating  faith  to  tbe 
company,  is  not  of  Importance  in  determining 
the  question  whether  he  became  criminally 
liable.  The  title  to  the  money  having  passed 
to  him,  his  appropriation  of  it  to  a  use,  other 
than  that  for  which  it  was  advanced,  did 
not  amount  to  a  conversion  of  it,  without 
which  he  could  not  commit  larceny  under 
tbe  statute.  Rev.  Codes,  S  8642.  For  under 
the  second  subdivision  of  this  section,  under 
which  the  charge  in  this  case  was  prefei'red, 
title  to  the  subject  of  the  larceny  must  be 
vested  in  a  person  who,  for  the  time  being,- 
has  Intrusted  its  custody  or  control  to  tbe 
person  who  is  charged  with  tiavlng  mlaapiwo- 
prlated  it  However  reprehensible,  therefore, 
the  conduct  of  the  defendant  may  have  be^ 
be  was  not  guilty  of  larceny.  The  trial  court 
abould  have  directed  his  acquittal. 

[2]  It  may  be  remarked  that,  under  the 
facts  disclosed  in  this  case,  the  sabmiaslon 
to  the  Jury  of  instructions  under  which  they 
were  authorized  to  find  defeudant  guilty  of 


petit  larceny  was  wholly  indefensible.  Upon 
the  assumption  that  he  might  have  been 
found  guilty  of  grand  larceny,  there  was  no 
evidence  in  the  case  to  Justify  tbe  Jury  in 
even  considering  whether  he  was  guilty  of 
petit  larceny.  Instructions  as  to  tbe  lower 
grade  of  the  crime  should  not  be  sabmitted  in 
any  case  In  which  tbe  charge  Is  grand  lar- 
ceny, when  the  value  of  the  property  alleged 
to  have  been  t&ten  is  admittedly  In  axoeBS  of 
$50. 

The  Judgment  and  order  are  reversed,  and 
the  cause  Is  remanded  to  tbe  distrlet  court, 
with  directions  to  diacharse  tbe  defendant 

SAlfNBB  and  HOLLOWAT,  JJ^  concor. 


STATB  «x  reL  POINDBXTBR,  Atty.  Gen^  t. 
DISTRICT  COURT  OF  FIRST  JUDICIAL 
DIST.  IN  AND  FOR  LEWIS  AND  CLARK 
OOUNTT  at  aL    (No.  WOS.) 

(Supreme  Court  of  Montana.    July  3,  1915.) 

1.  Cbihinal  Law  «=9995  —  PtmiaHHBRT  ~ 

C^BTAIHTY  —  iHPBISOmilllT  TOB  NOBfAT- 
ICBNT  or  FlKE. 

The  provision  of  a  judgment  impoeins  a 
fine  of  (500  that  in  default  of  payment  defend- 
ant be  imprisoned  "for  the  term  of  one  day  for 
each  $2  of  aaid  fine"  "spedfies  the  extent  of 
the  impriaonmflDt,"  aa  required  by  Rev.  Codet. 
§  9371. 

[Ed.  Note.— For  other  cases,  see  CriminsI 
Law,  Cent  Dig.  fiS  2518.  2o21,  2523-2526, 
2528^,  2530,  2536-2543;   Dec  Dig.  «=3995.] 

2.  CBOfXHAi:.  Law  ^=>995  —  Pukishvebt  — 
Jddokemt— "Not  Paid." 

The  words  "not  paid,"  in  the  proviaon  ct 
a  judgment  that  in  default  of  payment  of  the  fine 
defendant  be  imprisoned  for  toe  term  of  one  da; 
for  each  (2  of  said  fine  "sot  paid,"  do  ni^ 
make  the  judgment  Indefinite;  they  meaniitf 
only  that  defendant  will  be  entitled  to  rekase 
on  payment 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2518,  2521.  S523-2526,  2528^, 
2530,  2536-2543;   Dec.  Dig.  <S»996.] 

3.  Cbihinal  Law  <ss>1160  —  Sbbob  Fatob- 

ABLE— JUnOUEMT. 

It  a  judgment  is  more  liberal  towards  de- 
fendant than  the  statute  requires,  in  provid- 
ing that  if  bis  6ne  be  paid,  he  shall  be  rdeu- 
ed,  be  cannot  complain  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  SS  3085,  30S6.  3068,  306&; 
Dec  Dig.  «s>im] 

4.  FZBBB  «S»12— IUPRISOHHBRT  fob  NORFIT- 

Rev.  Codes,  S  9371,  providing  that  s  judg- 
ment that  defendant  pay  a  "fine  and  cost"  ma? 
direct  that  he  be  imprisoned  till  both  fine  and 
costs  are  satisSed,  is  applicable  to  a  caae  wben 
the  statute  authorizes  only  imposition  of  a 
"fine." 

[Ed.  Note.— For  other  cases,  see  Finea,  Cent 
Dig.  8S  12,  13 ;  Dec.  Dig.  «=»12.] 

5.  Fines  «=3l2— Iicpbisonmbnt  foe  Nokfat- 
hbni^Pehaltt  hot  Eblaboeo. 

A  greater  penalty  than  a  fine,  all  that  la 
authorized  by  Rev.  Codes,  I  8388,  for  a  fir^ 
offense  against  the  liquor  law,  is  not  imposM 
by  a  provision  of  the  judgment  puranant  to 
section  9371  that  In  default  of  payment  irf  ue 
fine  defendant  be  impriscmed  a  day  for  etcb 
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of  the  fine;  this  bring  do  Mrt  of  the  penalt?, 
bnt  a  method  of  enfordnr  ft 

[Ed.  Note.— For  other  cases,  see  E^es.  Gent. 
Die.  K  12,  13;  Dec  Dig.  «=»12.] 

Orli^nal  proceedings  by  the  State,  on  the 
relation  of  J.  B.  Polndexter,  Attorney  Gen- 
eral, against  the  District  Court  of  the  First 
Judicial  District  In  and  for  tbe  County  of 
Lewis  and  Clark  and  J.  M.  Olemaits,  a 
Judge  thereof:   Order  annulled. 

J.  B.  Polndext^,  Atty.  Qen.,  and  A.  H. 
McGonnell,  of  Helena,  for  relator.  J.  H. 
BrasBt  of  Helena,  for  respondnitB. . 

BBANTLT,  C.  J.  [1-S]  On  March  22d  of 
this  year  John  Abel  was,  Information 
filed  In  the  district  oonrt  of  Lewis  and 
Clark  county,  charged  with  a  Tlolation  of 
the  statute  relating  to  the  keeping  of  wine- 
rooms  In  connection  with  saloons  (Laws  1907, 
c.  170;  Rev.  Codes,  H  83S2-83S9).  On  May 
12th  he  was  tried  in  department  2  of  said 
court,  Hon.  J.  Miller  Smith  presiding,  and 
found  guilty;  the  jury  fixing  his  punishment 
by  imposing  a  fine  of  $500.  On  May  ISth 
the  court  pronounced  Judgment: 

TDiat  the  said  John  Abd  be  punished  a 
fine  of  $500,  and  in  default  of  payment  that  he 
be  imprisoned  in  the  county  of  the  county 
of  Lewis  and  Clark,  in  tlie  state  of  Mtmtana, 
for  the  term  of  one  day  for  each  $2  of  said  fine 
not  paid." 

Thereupon,  the  fine  not  having  been  paid, 
Abel  was  comn^tted  to  Jail,  the  order  of 
commitment  being  a  certified  copy  of  the 
judgment  On  June  12th  he  applied  to  the 
Hon.  J.  M.  Clements,  the  judge  presiding  In 
department  1  of  the  court,  for  his  release 
on  habeas  corpus.  Judge  Clements  held  the 
jugdment  void,  for  that  it  failed  to  "speci- 
fy the  extent  of  the  Imprisonment,"  and  or- 
dered the  petitioner  released.  Thwenpcm  the 
Attorney  General  applied  to  this  court  tor 
an  order  under  its  supervisory  power  annul- 
ling the  order  of  release  on  the  ground  that 
Judge  Clements  erred  in  bis  construction  of 
the  law  applicable. 

The  first  violation  of  tlie  act  subjects  the 
oflfender  to  a  flue  of  not  less  than  $100  nor 
more  than  $1,000.  A  second  violation  sub- 
jects him  to  imprisonment  in  the  ooonty  jsll 
for  a  term  not  less  than  80  days  nor  more 
than  one  year,  and  disaMIity  for  a  period 
of  one  year  to  obtain  or  tuAd  In  his  own 
name  or  that  of  any  other  pers«i  a  license 
to  sell  any  malt,  spirituous,  or  Intoxicating 
liquor.  Rev.  Codes,  {  8388.  The  portion  of 
the  judgment  directing  the  imprisonment  of 
Abel  In  default  of  his  paym«it  of  the  fine 
was  added  under  section  9371  of  the  Revised 
Codes,  which  la  the  fMlowlng: 

"A  judgment  tbat  the  defendant  pay  a  fine 
and  coets  may  alBO  direct  tbat  he  be  impriaoD- 
cd  until  both  fine  and  costs  are  aatisfied,  apecify- 
tng  the  extent  of  the  imprisonment,  whidi  must 
not  exceed  one  day  for  every  two  dollars  of 
the  fine  and  coats." 


The  flteory  upon  which  Jndge  Clements 
proceeded  was  tiiat,  while  a  judgment  pro- 
nounced In  accordance  with  this  provision 
may  fix  the  time  of  ImprisonmMit  for  a  less 
number  of  days  than  that  found  by  divid- 
ing the  amount  of  the  fine  hy  two.  It  must 
neverthtfesa  in  all  cases  state  d^nltely  the 
nnmbw  of  days,  and  that  an  omission  to 
Qms  fix  the  time  renders  the  judgment  void 
pro  (anto.  In  other  words,  thou^  Qie  word- 
ing of  the  order,  without  so  stating,  clear- 
ly indicates  the  number  of  days  the  Imprison- 
ment must  C(mtlnue,  the  judgment  la  never- 
Qieless  void  unless  It  names  the  number.  We 
think  that  the  expression  "spe<dfylng  the 
ext»it  of  the  Imprisonment,  whldi  must  not 
exceed,"  etc,  does  not  clothe  the  court  with 
dlscretton  to  fix  the  time  of  Imprisonmoit. 
but  is  fntttoded  merely  to  flx  a  llmltatlott  be- 
yond whl6h  the  «oart  may  not  go.  Ex  parte 
Bills,  M  Cal.  20S.  Gonslderatloa  of  this 
feature  ot  the  statute  Is  not  pertinent  here, 
however;  for  the  question  determined  by 
Judge  dements  and  snlBnlttea  us  is  wheth- 
er the  judgment  as  pronounced  hy  Judge 
Smith  Is  upon  the  faoe  of  It  sufStdently  d^- 
nlte  and  certain  to  meet  the  requirements  of 
the  statntew  Now.  if  we  omit  the  words  '*not 
paid,"  there  can  be  no  doubt  as  to  the  ex- 
tent of  the  Imprisonment  Imposed  by  the 
judgment.  The  fine  Imposed  la  the  definite 
sum  of  $600,  which  Is  within  the  maximum 
provided  by  section  8388,  supra;  and  Im- 
prisonment "for  the  term  of  one  day  for 
each  $2  of  said  fine"  must,  from  any  rational 
point  of  view,  be  construed  to  mean  impris- 
onment until  the  fine  Is  paid,  not  exceeding 
250  days,  the  quotient  produced  by  dividing 
600  by  2,  the  measure  of  per  diem  fixed. 
lUs  satbifies  all  the  requirements  of  the 
statute,  for  the  period  of  imprisonment  is 
as  d^nitely  fixed  as  If  the  statement  had 
been  added,  "not  to  exceed  250  days."  Ex 
parte  Sing  Ah  Tong,  84  Cal.  166,  24  Pac.  181. 
The  addition  of  the  words  "not  i)ald"  does 
not  render  the  judgment  indefinite.  The  stat- 
ute itself  does  not  provide  that  the  defend- 
ant shall  be  released  upon  the  payment  of 
any  portion  of  the  fine  not  satisfied  1^  the 
Imprisonment.  If  it  be  assumed  that  it  may 
be  so  construed  as  to  imply  this,  the  words 
"not  paid"  can  be  assigned  no  other  mean- 
ing than  that  the  petitioner  will  be  entitled 
to  release  upon  making  payment  In  any 
event  he  cannot  complain  that  the  judgment 
in  this  respect  Is  more  liberal  toward  him 
than  the  statute  requires.  ^ 

[4]  Some  contention  Is  made  by  counsd 
for  respondent  that  since  section  8388,  supra, 
authorizes  the  imposition  of  a  fine  only,  and 
section  9371  provides  for  imprisonment  where 
the  payment  of  both  fine  and  costs  Is  Impos- 
ed, the  latter  section  has  no  application  to 
a  case  in  whldx  a  fine  only  is  the  penalty. 
It  is  sufficient  answer  to  this  contention  to 
say  that  the  purpose  of  the  section  is  to 
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in  view  Qf  the  act  u  a  whola^  the  Oorrnpt  Prai^ 
tices  Act  did  not  diange  the  ariatlDg  law  w  u 
to  allow  an  elector  to  maintain  a  conteet  aris- 
ing out  of  the  reaolt  of  the  county  seat  election. 

[Ed.  Note.— For  other  case*,  see  CountieSi 
Cent  Dig.  H  3&-45 ;  Dec.  Dig.  «=s95. 

For  other  definitions,  see  Words  and  Phraaei, 
First  and  Second  Series,  Office;  Person.] 

2.  Elbctionb  ^270  — Biqbx  to  Oma— 

POWEB  OF  LbOIBLATUSB. 

Corrupt  Practices  Act  (Laws  1913,  p.  618) 

5  49,  providing  for  the  disposition  of  offices 
after  a  judgment  of  ouster,  is  invalid  if  it 
mits  a  candidate  who  did  not  receive  the  higaest 
number  of  legal  votes  to  be  declared  elected  n<i^ 
on  the  ousting  of  the  one  who  received  such 
votes;  Const,  art  9,  S  iS,  declaring  that  la 
all  elections  the  persona  who  shall  receive  the 
highest  number  of  legal  votes  shall  be  dedared 
elected. 

[Bd.  Note.— Fcff  other  cases,  see  Xaectloni, 
Cent  Dif.  «  247;  Dee.  Dig.  «»27a] 

3.  CouirriBS  ^=385— Couutt  Seat  SlLBonoit* 

COMTBST— IHJUWCTIOW— JSCOPK  OF  HsUET. 

A  court  of  eguity  will  intervene  to  prevent 
a  city  or  town  from  unlawfully  obtaii)ing  the 
county  seat,  whore  it  did  not  receive  tiie  hiflliest 
number  of  votes,  but  a  proceeding  bsgon  as  aa 
eiecti<m  cootMt  cannot  be  treated  as  «is  in 
equity. 

[Ed.  Note— For  other  cases,  see  Counties, 
Cent  Dig.  H  3S-46 ;  Dec.  Dig.  «s>35.] 

Appeal  from  District  Goart,  Fslko  County; 
C.  a  Hurley,  Jndsa 

Election  Gontett  tv  'WUbert  W.  Oadle 
against  the  Town  of  Baker.  From  a  Judg- 
moit  of  dlsmlsssl,  plalntUf  appeals.  Af- 
firmed. 

Oeo.  W.  Farr,  of  Miles  Olty,  and  I«on  L, 
Wheeler,  of  Ekalaka,  for  appellant  Booth 

6  Donsman,  of  Baker,  Martin  Blasted,  of 
Ekalaka,  and  L.  A.  Censer,  J.  A.  Williams, 
and  Ooble  &  Ooble,  all  of  Baker,  for  rcipoud- 
ent 

HOLLOWAT,  J.  At  the  general  election 
h^d  in  November,  1914,  the  towns  of  Baker 
and  Ekalaka  were  rival  candidates  for  the 
permanoit  coonty  seat  of  Fallon  county. 
The  canrassing  board  returned  that  Baker 
received  the  hic^est  number  of  votes,  and 
this  proceeding  was  Instituted  to  contest  the 
election.  A  demurrer  to  the  petition  was  sus- 
tained, and  contestant  electing  to  stsnd  on 
his  pleading,  suffered  judgment  of  dismissal 
to  be  entered  against  him  and  appealed. 

The  only  question  necessary  to  be  decided 
is:  Do  the  lairo  of  this  state  provide  for 
a  contest  of  an  election  to  determine  the 
location  of  a  permanent  county  seat?  That 
such  a  contest  Is  not  authorized  by  the  gen- 
eral election  laws  of  the  state,  or  Xij  the 
statutes  under  which  new  counties  aie  crea^ 
ed  and  county  seats  selected.  Is  ctmceded  at 
the  outset  In  their  brief,  connsel  for  sppd- 
lant  frankly  state  their  position  as  follows: 
"This  contest  can  be  sustained  only  upon 
the  ground  that  the  Initiative  measure  known 
as  the  Corrupt  Practices  Act  gives  the  right" 
For  many  years  we  have  had  an  effective 
election  ccmtest  statute  (sectloos  7231-724% 
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provide  a  snmmary  method  of  enforcing  pay- 
ment In  all  cases  not  otherwise  provided  for, 
where  the  penalty  imposed  Is  the  payment  of 
a  sum  of  money;  the  method  provided  in 
section  9374  being  cumulative. 

[E]  Counsel  says  in  his  brief  that  section 
83S8  clearly  does  not  authorize  the  court  to 
impose  a  sentence  of  Imprisonment .  for  a 
first  offense,  and  that  the  court  exceeded 
its  Jurisdiction  in  imposing  imprisonment  In 
this  case.  Herein  counsel  overlook  the  dis- 
tinction between  imprisonment  imposed  as  a 
penalty  and  Imprisonment  imposed  condition- 
ally under  the  statute.  The  latter  Is  no  part 
of  the  penalty,  and,  as  we  have  already  said, 
is  one  of  the  methods  of  enforcing  it;  and, 
while  It  is  true  that  the  Imprisonment  suf- 
fered by  an  offender  in  the  enforcement  of 
the  penalty  for  the  first  offense  may  possibly 
continue  for  a  longer  time  than  that  provid- 
ed as  a  penalty  for  a  second  off^ise,  this 
does  not  at  all  indicate  that  the  legislature 
Intended  that  the  payment  of  a  fine  Impos- 
ed for  a  first  offense  should  be  enforced  by 
execution  only.  If  the  offender  cannot  pay 
the  floe,  or  any  part  of  it,  he  may  be  re- 
leased from  prison  imder  the  provlslcms 
found  in  section  9373.  If  he  Is  ccmtuma- 
cious,  and,  though  able  to  do  so,  refuses  to 
pay,  he  cannot  Justly  complain ;  section  9374 
providing  that  he  must  be  Imprisoned  for  the 
full  term  ascertained  as  provided  In  section 
9371. 

The  order  of  tlie  district  oonrt  Is  annolled. 
BANNBB  and  HOLLOWAT,  JJ.,  concur. 


GADLB  T.  TOWN  OF  BAKER.  (No.  8663.) 
(Supreme  Court  of  Montana.    July  1,  191C) 

1.  GOUHTXEB  «=»35  —  COUNTT  SEAT  —  ELEC- 
TION ConTEST— Matikb  Which  Can  bb  Con- 
tested—"Pebson" — "PuBuc  Office." 
Kev.  Codes,  §  7234,  declared  that  any  elec- 
tor of  a  county,  town,  or  city  might  contest 
the  right  of  any  person  to  be  declared  elected 
to  an  office,  and  following  sections  provided  the 
machinery  for  a  contest,  but  in  no  place  au- 
thorized a  contest  over  a  county  seat  election. 
Corrupt  Practices  Act  (Laws  1913,  p.  612)  fi 
45,  declares  that  any  elector  of  the  state  or  u 
any  political  or  municipal  division  may  contest 
the  right  of  any  person  to  any  nomination  or 
office  for  which  such  an  elector  has  the  right  to 
vote,  the  grounds  of  contest  in  both  acts  being 
almost  identical.  Sections  38,  39,  40.  of  the 
latter  act  respectively  provide  that  upon  the 
trial  of  any  action  for  the  contest  of  the  ri^t  of 
an^  prason  declared  nominated  or  elected  to  any 
office,  etc,  and  that  an  action  to  contest  the 
right  of  any  person  declared  elected  to  an  office 
or  to  annul  and  set  aside  such  election  may  be 
maintained,  etc.  Section  10  of  the  act  defines 
''persons"  as  any  individual,  male  or  female,  and, 
where  consistent  with  collective  capacity,  as  any 
committee,  firm,  partnership,  corporation,  or  oth- 
er combination  of  individuals ;  while  the  same 
section  declares  that  the  term  "public  office" 
shall  apply  to  any  national,  state,  county,  or  city 
office  to  which  a  salary  attaches.  The  punish- 
ments for  violation  of  election  lawa  prescribed 
by  the  Rev.  Codes  were  similar  to  those  pre- 
scribed by  Corrupt  Practices  Act   SM  that 
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Ber.  CodflB),  bnt  v^iar  to  tlw  time  Oa  Oorrnpt 
i*rsctlces  Act  waa  adopted,  In  November, 
1012  (lAWB  IfilS,  p.  69S),  an  election  to  office 
was  the  only  subject  of  contest  Our  Inquiry 
Is  directed,  then,  to  asostain  to  what  extent, 
IC  at  all,  existing  atatutea  upon  tbo  aubject 
of  deetlon  contssta  were  odarged  or  extend- 
ed hj  thla  latter  act  A  oamparl»m  of  the 
tiro  statatea  may  be  made  moat  advantage- 
onaly  by  considering  the  subject  und^  the 
three  gmeral  heada:  (a)  Who  may  contest; 
(b)  what  may  be  contested;  and  (c)  what  are 
ttie  gronnda  of  contestT 
[1]  Section  7234,  Revised  Codes,  prorldes: 
"Any  elector  of  a  cotmty,  town  or  city,  or  ot 
any  political  subdiTlaion  or  either,  may  contest 
the  right  of  aoy  person  declared  to  be  elected 
to  an  o£Bco  to  be  exercised  therein,  for  any  of 
the  following  caasefl.  •  •  • » 

Section  4S  of  the  Goirapt  Practicea  Act 
proTldeR: 

"Any  Sector  of  the  state,  or  of  any  political 
or  municipal  diTislou  thereof,  may  contest  the 
right  of  any  person  to  any  nomination  or  office 
for  which  such  elector  has  the  rifrht  to  TOte, 
for  any  of  the  following  causea.   •   •   •  " 

So  tar,  then,  as  our  inquiry  Is  directed  to 
the  subject  "Who  may  contest,"  it  Is  answer- 
ed by  these  statutes  in  Identical  terms :  Any 
elector  of  the.  state  or  subdivision  thereof 
where  the  election  la  held  may  maintain  a 
contest,  and  It  Is  apparent  at  once  that  no 
change  in  the  law  was  Intended  so  far  as  this 
feature  of  the  question  is  Involved.  Section 
7234,  above,  provides  only  for  the  contest  of 
an  election,  whereas  section  45,  above,  per- 
mits a  nomination  as  well  as  an  election  to 
be  made  the  subject  of  contest,  and  in  this 
respect  extends  the  law  upon  the  subject. 
This  addition  was  doubtless  made  In  antici- 
pation that  the  general  primary  election  law 
(Lavrs  of  1913,  p.  970)  would  be  adopted,  as 
it  waa. 

The  grounds  of  contest  under  the  earlier 
act  are  enumerated  in  section  7234,  above; 
under  the  later  act  In  section  45,  above.  In 
point  of  fact,  the  change  effected  Is  slight 
The  later  statute  defines  with  more  particu- 
larity the  acts  which  constitute  corropt  prac- 
tices, as  a  comparison  of  its  provisions  with 
sections  8124-^175,  Revised  Codes,  will  dem- 
onstrate. Under  the  Revised  Codes,  a  viola- 
tion of  the  election  laws  was  punishable  by 
fine  or  imprisonment,  or  fine  and  imprison- 
ment (sections  8188,  8189,  8170,  8171,  8172, 
8173) ;  under  the  later  act,  by  fine  or  impris- 
onment fine  and  imprisonment,  or  forfeiture 
of  office  (sections  37,  89,  60,  51).  So  far  as 
the  question  before  us  is  concerned,  the 
changes  indicated  above  are  the  <nily  ones  of 
consequence  efl^ected  by  the  Corropt  Practices 
Act  Notwithstanding  the  very  explicit  terms 
employed  in  section  45,  above,  which  seem  to 
limit  the  authority  of  an  elector  to  contest 
only  the  right  of  a  person  to  a  nomination  or 
election,  counsel  for  appellant  insist  that 
when  that  language  la  considered  in  con- 
nection with  other  exfH-essIona  in  the  act  and 
with  the  title  and  manifest  purpose  of  the 
measure,  authority  may  be  found  by  virtue 
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of  which  this  proceeding  can  be  maintained. 
The  other  expresaioiu  In  the  act  to  which 
referenoe  is  made  are  in  sections  88,  89,  and 
40,  as  follows: 

Section  38:  "Where,  upon  the  trial  of  any 
action  or  proceeding  under  the  provisions  of 
this  act  for  the  contest  of  the  right  of  any  per* 
son  declared  nominated  or  elected  to  any  of- 
fice. •  *  ••• 

Section  89:  "If,  upon  the  trial  of  any  action 
or  proceeding  under  the  providionB  of  this  act 
for  the  contesting  of  the  right  of  any  person 
declared  to  be  nominated  to  an  office,  or  elected 
to  an  office.   *  • 

Section  40:  "Any  action  to  contest  the  right 
of  any  person  declared  elected  to  an  office,  or 
to  annul  and  set  aside  such  election,  or  to  re- 
move from  or  deprive  any  person  of  an  office 
of  which  be  is  the  incumbent,  for  any  offense 
mentioned  In  this  act  *  *  •  " 

Instead  of  aiding  appellant  Oieae  refnene- 
es  appai^mtly  lend  color  to  respondenf  a  con- 
tentlon  that  the  authority  to  contest  Is  re- 
stricted to  an  attack  upon  the  right  of  a  per- 
«on,  that  la,  a  bnman  belUK  deidared  nondnat- 
ed  or  elected  to  office.  The  term  "persons," 
however.  Is  defined  in  section  10  of  the  act, 
as  follows: 

"  'Persons'  shall  apply  to  any  IndividuaL  male 
or  female,  and,  where  consifttent  with  collective 
capacity,  to  any  committee,  firm,  partnership, 
club,  organization,  association,  corporation,  or 
other  combination  of  individnajs." 

An  Incorporated  dty  or  town  is  a  munici- 
pal corporatlw;  and  the  argument  is  ad- 
vanced that  we  have  in  these  laeveral  sections 
recognition  of  authority  for  attacking  the 
right  of  a  ctt7  or  town  declared  to  have 
been  chosen  the  seat  of  county  government 
The  terms  as  employed  in  the  definition  are 
very  broad,  but  we  are  satisfied  that  they 
were  not  intended  to  comprehend  a  candidate 
for  county  seat  honors.  The  references  aboVe 
are.  all  to  a  person  declared  elected  to  of- 
fice, and  the  same  section  also  defines  this 
term  as  follows: 

"  'Pahlie  office'  shaD  apply  to  any  national, 
state,  county  or  city  office  to  which  a  salary 
attaches  and  which  Is  filled  by^  the  voters,  as 
well  as  to  the  office  of  presidential  elector. 
United  States  senator,  or  presiding  officer  of 
either  branch  of  the  Legislature." 

Whatever  else  a  county  seat  may  be,  it  Is 
not  an  office  to  which  a  salary  Is  attached. 

In  their  extremity,  counsel  for  ap[)ellant 
are  driven  to  urge  this  court  to  adojTt  and  ap- 
ply the  definition  of  "persons"  as  given  above, 
but  to  reject  the  definition  of  "public  office" 
found  in  the  same  section.  It  Is  true  that 
neither  of  these  definitions  Is  to  be  used  ex- 
clusively. The  opening  sentence  of  section  10 
is: 

"Terms  used  in  this  act  shall  be  construed  as 
follows,  unless  (some)  other  meaning  is  clearly 
apparent  from  the  language  or  context  or  un- 
less such  construction  is  InowsiBtuit  with  the 
manifest  Intent  of  the  law." 

Then  follow  the  definitions  given  above 
and  others  not  material  liere.  It  is  not  con- 
tended, and  could  not  be,  that  a  meaning  of 
the  term  "public  office"  different  from  that 
given  la  clearly  apparent  from  the  language 
of  the  sections  referred  to  or  the  context; 
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but  It  is  insisted  that  a  oonatruction  of  those 
sections  in  harmony  with  the  deQuition  thus 
given  as  an  aid  in  the  construction  of  the 
act  is  inconsistent  with  the  manifest  Intent 
of  the  law.  If  this  be  true,  it  would  be 
Interesting  to  know  what  purpose  the  defini- 
tion was  Intended  to  serve.  We  agree  with 
counsel  that  the  object  to  be  attained  by 
this  act  Is  to  prevent  corrupt  practices  in  all 
elections.  The  same  end  was  likewise  In  view 
in  the  enactment  of  the  former  Corrupt  Prac- 
tices Act.  now  found  in  sections  8124-8175, 
Revised  Codes.  We  do  not  agree  with  coun- 
sel, however,  in  their  assumption  that  the 
present  statute  seeks  to  accomplish  its  pur- 
pose In  all  cases  through  the  medium  of  an 
election  contest.  It  Is  clearly  within  the 
range  of  legislative  activity  to  provide  for  a 
contest  of  every  election,  but  that  the  Corrupt 
Practices  Act  does  not  purport  to  do  so  is 
fairly  deducible  from  its  title  as  well  as  its 
text  The  title  of  the  act  follows : 

"A  bill  to  propose  by  ioitlative  petition  a  law 
to  Ihnit  candidates*  election  expenses;  to  de- 
fine, prevent  and  punish  corrupt  and  illegal 
practices  in  nominations  and  elections ;  to 
secure  and  protect  the  purity  of  the  ballot;  to 
provide  for  fumishiog  information  to  the  elec- 
tors and  to  provide  the  manner  of  conducting 
contests  for  nominations  and  elections  in  certain 
cases." 

So  for  as  tbta  title  Is  IndlcatlTe  of  legis- 
lative Intentitm,  It  Calls  to  suggest  a  purpose 
to  alter  or  enlarge  existing  statutes  provid- 
ing for  election  contests.  Instead  of  making 
provision  for  such  conteata,  It  merely  Indi- 
cates a  purpose  to  provide  the  manner  in 
which  contests  already  allowed  by  the  Codes 
are  thereafter  to  be  conducted,  and  even  this 
Practice  Act  Is  In  terms  made  available  only 
in  certain  cases.  The  body  at  the  act  does 
extrad  existing  statutes  by  making  a  nomina- 
tion the  SDbJect  of  contest  and  adding  an 
additional  ponlshment  for  a  vlolatlwi.  ot 
the  election  laws,  bnt  farther  than  that  It 
does  not  ga  It  Is  interesting  to  note  that. 
vMle  counsel  for  appellant  concede  that  the 
Code  provisions  do  not  contemplate  a  contest 
of  an  election  for  the  location  of  a  county 
seat,  they  Insist  that  tiie  Corrupt  Practices 
Act  does  so;  and  yet  an  examination  of  the 
two  statutes  will  disclose  that  the  same 
terms  are  employed  In  each,  and  In  the  same 
connection  and  In  the  same  sense.  For  In- 
stance: In  section  7234,  Revised  Codes,  Is 
found  the  langua^  quoted  above;  in  section 
7^8  Is  this  proTisim,  "When  an  elector  con- 
tests the  right  of  any  person  declared  elect- 
ed to  such  office,"  etc.  There  Is  not  anything 
in  the  history  of  the  Corrupt  Practice  Act, 
In  its  title  or  text,  to  suggest  a  meaning 
for  "persons"  or  "public  office"  dlffereut 
from  that  Intended  to  be  applied  to  the  same 
terms  when  used  In  the  Code  sections  above. 
That  the  Corrupt  Practices  Act  does  not  ex- 
pressly authorise  this  contest  must  be  ad- 
mitted. To  hold  that  It  Impliedly  author- 
ises it  would  do  violence  to  tiie  language  em- 
ployed, Involve  a  total  disregard  of  the  def* 
Inltion  of  "pid^  office"  given  therein,  and 


convict  the  electors  of  this  state  of  a  lack 
of  snfilcient  intelligence  to  express  their  lu- 
tention  tu  plain  and  unmistakable  terms.  In 
other  states  where  county  seat  electloos  are 
subject  to  contest,  the  lawmakers  have  not 
exi>erlenced  any  difficulty  in  making  their 
meaning  plain,  and  we  are  satisfied  that  If  it 
had  been  the  intention  to  subject  such  elec- 
tions to  contests  in  this  state,  by  the  pro- 
visions of  the  Corrupt  Practices  Act  or 
other  legislation,  appropriate  language  could 
have  been  commanded  to  express  such  inten- 
tion ;  and  since  it  nowhere  appears,  we  feel 
Justified  in  our  conclusion  that  such  was  not 
the  Intention.  The  exception  of  this  charac- 
ter of  election  from  the  operation  of  the  era- 
test  statutes  may  have  been  effected  design- 
edly or  it  may  be  the  result  of  oversight;  but 
even  so,  tbe  courts  do  not  possess  lawmaking 
power  even  to  the  extent  of  supplying  lapses 
In  the  law.  For  the  same  reasons  the  pro- 
ceeding cannot  be  sustained  as  one  instituted 
under  the  Corrupt  Practices  Act  to  avoid  the 
election. 

[2]  In  passing.  It  Is  worthy  of  note  ttuit 
certain  provisions  of  the  Corrupt  Practices 
Act  appear  to  be  in  direct  conflict  with  the 
state  Constitution.  In  section  49  it  Is  pro- 
vided that  if  upon  an  election  contest  "Judg- 
ment of  ouster  against  a  defendant  shall 
be  rendered,  said  Judgment  shall  award  the 
nomination  or  ofiice  to  the  person  receiving 
next  the  highest  number  of  votes."  if  by 
this  provision  is  meant  that  a  candidate  wbo 
does  not  receive  the  highest  number  of  legal 
votes  may  be  declared  elected.  It  would  seem 
to  be  in  hopeless  confiict  with  the  terms  of 
section  13,  article  9  of  our  state  Constitu- 
tion, which  reads:  "In  all  elections  held 
by  the  people  under  this  Constitution,  the 
person  or  persons  who  shall  receive  the  high- 
est number  of  legal  votes  shall  be  declared 
elected."  While  a  successful  candidate  may 
be  deprived  of  thi  fruits  of  his  victory  by 
being  required  to  forfeit  his  office  as  a  pun- 
ishment for  wrongdt^ng,  we  undertake  to  ssy 
that  it  is  beyond  the  lawmaking  power  to  de- 
clare elected  to  an  offl<»  any  one  who  has  not 
received  the  highest  number  of  legal  votea 
therefor. 

The  Codes  and  the  Corrupt  Practices  Act 
provide  for  certain  contests;  they  likewise 
provide  severe  punishmaits  for  vl(^atlons 
of  the  election  laws,  and  these  reraedln 
were  doubtless  deemed  sufficient  to  make  the 
statutes  effective  for  the  purposes  intended. 
The  laws  of  this  state  do  not  provide  for 
a  contest  of  an  election  tor  tbe  location  af 
a  connty  seat,  and  for  this  reason  the  demur 
rer  to  tile  petition  was  properly  sustained. 

[I]  While  a  court  of  equity. would  Intei^ 
vene  to  prevent  a  dty  or  town  unlawfolly  ob- 
taining the  county  seat,  in  any  instance 
vfuere  It  did  not  receive  the  highest  nomber 
of  legal  votes,  this  proceeding  cannot  be  up- 
held as  one  InstUnted  In  equity  tor  such 
purpose,  for  the  reason  that  it  Is  not  alleged 
that  the  corrupt  practices  charfsd  (voated 
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to  Inflnencs  a  anfllctait  unmber  of  rotes  to 
change  Uie  result  of  tbe  electldn. 

Vhe  ^dgmoit  Is  affirmed. 

Affirmed. 

BKANTLT,  O.  J.,  and  SANNBB,  3^  concnr. 


SMITH  T.  BABNBS  et  al.   (No.  S52&) 
(Sapreme  Court  of  Montana.    Juoa  7,  1915.) 

1.  Acnon  4=325— I^GAL  OB  SqtTITABIX. 

A  complaint  presentiaff  an  action  at  law  Is 
not  changed  b;  the  fact  that  equitable  defensea 
have  been  Interposed  or  equitable  rights  siig- 
gcsted. 

[EM.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  »  124-145,  147-149,  15S,  156-159.  813 ; 
Dec.  Dig.  «5»25.] 

2.  Af  FSAI,  ARD    BaiOB  •swlTl— TAKOBT  OT 

Cask. 

Where  the  complaint  was  not  attacked  hj 
demarrer  or  motion  of  any  kind,  resort  may  be 
had  to  the  snbseqoent  proceedings  to  ascertain 
on  what  thewjr  the  cavse  wss  tried  In  tiie  court 

below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8f  105.3-1063,  1066,  1067, 
1161-1165;  Dec.  Dig.  «=»171.] 

3.  Appeal  and  Ebbob  ^s»171  —  Review  — 
TsBOBT  or  OAaE. 

The  Supreme  Court  will  review  a  ease  upon 
the  tfaeorr  on  which  it  was  tried  in  the  court 
below. 

[Ed.  Notei!— For  other  cases,  see  Amwal  and 
Error.  Cent  Dig.  i|  105S-1063,  1066,  1067, 
1161-1165;  Dec.  Dig.  ^171.] 

4.  Appeal  and  EkBoa  «=s»98^Bbview— Pbic- 

SUVFTtONS. 

Where  the  motion  for  a  new  trial  was 
heard  and  denied  b;  a  judge  called  in,  his  order 
cannot  be  aided  by  those  presumptions  indulged 
in  favor  of  a  like  order  made  b;  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
g»r^ent_^.^H  3425,  3^  Sm-STTd; 

6.  Aoteai.  ako  Ebbob  «3b1002  —  Rsviiv  — 
Question  ot  Fact. 

A  verdict  based  nmrn  sabstantial,  though 
confiicting,  evidence,  wiU  not  be  disturbed  on 
appeal. 

'[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8S  3935-8937;  Dec  IMg.  ^ 
1002.] 

6.  Altebation  or  Instbcuents  «»29— Suf- 
nciBHCT  OT  BviDSHOE  —  Tkbms  or  Con- 
tbact. 

Evidence,  in  an  action  for  breach  of  a  con- 
tract for  the  sale  and  purchase  of  stock  with 
provision  that  upon  payment  of  the  respective 
installments  of  money  a  proportionate  amount 
of  the  stock  should  be  delivered  to  the  purchaser. 
AeM  to  flustain  a  finding  that  tbe  parties  did 
not  so  contract,  but  that  their  contract  was 
.changed  to  the  terms  pleaded,  after  execution, 
sod  without  defendant's  knowledge  or  consent. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  H  269-268;  Dec  Dig. 
^29.] 

7.  ConnAOis  <S9346— Action  n»  Bbeaoh— 
BuBDBN  or  PBoor. 

In  an  action  for  breach  of  contract,  plain- 
tiff has  the  burden  of  establishing  tbe  contract 
substantially  as  alleged;  and  where  the  declara- 
tion was  npw  a  contract  withont  regard  to  al- 


terations, and  a  vitiating  alteration  Is  alleged 
and  proved  by  defmdant,  the  action  fkUs. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  II  1714,  1718-1751;  Dec.  Dig.  4=» 

S46.] 

&  CONTBACTB  «=S>846— ACnOlV  VOB  DAXAOBB 

—PijiADina. 

In  the  case  of  a  spoliation  of  a  contract, 
the  plaintiff  must  declare  mwn  the  contract  as 
originally  made,  and  It  Is  »tal  if  the  contract 
pleaded  is  not,  by  reason  of  spoliation,  tlie  agree- 
ment of  the  parties. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
CenL  Dig.  H  1714.  171&-1751 ;  Dec  Dig.  «=» 
346.1 

9.  AlTEBATION  of  iNBTBinCENTS  <^11— "AL- 

tebation" — "Spoliation.*' 

An  "alteration"  occurs  when  a  written  con- 
tract is  intentionally  changed  In  a  material  re- 
spect after  execution  by  or  at  the  instance  of 
one  of  the  parties  and  without  the  crasent  of  the 
other,  while  a  "spoliation"  is  the  unauthorized 
change  of  a  written  contract  by  a  stranger  (cit- 
ing Worda  and  Phrases,  Spoliation ;  see,  also. 
Words  and  Phrasec,  Fbtt  and  Second  Series, 
Alter). 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  {{  67-76;  Dec  Dig. 
€»11.] 

10.  Altebation  or  Instkuuents  «=»23— Er- 
rECT  VPON  Rights  or  Pasties. 

Under  Bev.  Codes.  |  5060,  declaring  that 
the  material  alteration  of  a  written  contract  by 
a  party  entitled  to  any  benefit  thereunder  ex- 
tingui^es  all  executory  obligations  of  the  con- 
tract in  bis  favor  against  parties  who  do  not 
consent,  the  party  procuring  an  alteration  of  a 
written  contract  cannot  maintain  any  action 
upon  tbe  contract  in  either  its  original  or  alter- 
ed form,  but  the  nonconsentlng  party  Ivsvs  no 
right  and  is  not  required  to  rescind  or  repudi- 
ate the  contract  as  ft  was  actually  made,  and 
may  hold  the  other  party  to  the  terms  of  tbe 
original  contract ;  and  the  effect  of  a  spoliation 
is  that  the  contract  stands  as  originally  made, 
without  regard  to  the  change. 

[Ed.  Note^For  other  eases,  see  Alteration  of 
Inatmments,  Gent  IHg.  i|  57-76;  Dec  Dig. 
^23.1 

11.  Altebation  or  Instbcuents  «=>25— Hat- 

inCATION  OB  WAIVKB— PUEADIKO. 

Batidcation  and  waiver  of  alteraticm  of 
contract  are  in  tbe  nature  of  estoppel,  and,  to 
be  available,  must  be  pleaded  when  an  opportuni- 
ty to  make  each  plea  is  presented. 

[Ed.  Not&— For  other  cases,  see  Alteration 
of  Instruments,-  Cent.  Dig.  {1  216"229;  Dec- 
Dig.  «=»25.] 

12.  Altebation  or  iNSTBUiaNTa  ^»23— Rat- 
mCATIOH  OB  Waiveb. 

Where  a  written  contract  has  been  altered, 
the  nonconsenting  party,  entitied  to  stand  up- 
on the  contract  as  made  and  not  required  to 
avoid  it  might  retain  the  flrst  payment,  permit 
tbe  other  party  to  perform  tbe  contract,  and  for- 
feit the  payment  if  tho  other  party  failed  to  per- 
form, and  could  not  be  estopped  by  any  action 
or  inaction  amounting  to  only  less  than  as 
acceptance  of  the  change. 

VBA.  Note. — For  other  cases,  see  Alteration  of 
Instraments,  Cent  Dig.  ||  102-^;  Dec  Dig. 
•»2S.] 

13.  Tbial  <^s»337— iNaTBUcnoNS. 

Tbe  instructions  of  tbe  court  right  or 
wrong,  are  binding  upon  the  jury,  if  applicable 
within  the  issuea 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  790 ;  Dec.  Dig.  «=>337.] 
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14.  Tkial  «B>25}-~TnaTBrcnoNS— Issues. 

Id  an  actioD  at  law  (or  breach  of  contract, 
wherein  defendant  set  up  the  alteration  of  the 
contract,  bat  there  was  no  evidence  that  defend- 
ant retained  any  benefit  received  under  the  con- 
tract as  changed,  with  knowledge  of  the  change^ 
instructions  toaching  ratification  by  reason  of 
such  retention  were  inapplicable  because  not 
within  the  iasues. 

[EA.  Note.—For  other  cases,  see  Trial,  Cent. 
Dig.  SI  687-69S ;  Dec.  Dig.  <^251.] 

15.  ALixuTion  or  iNSTBuuENTa  «=>2S— Evi- 
dence. 

In  an  action  at  law  for  breach  of  a  con- 
tract for  the  sale  and  purchase  of  the  stock  of  a 
milling  company,  wherein  defendant  alleged  thnt 
plaintiff  had  materially  altered  the  contract  aft- 
er its  execution,  evidence  of  the  chan^  of  the 
contract  after  its  execution  was  admissible. 

[Ed.  Note.— For  other  caaes.  see  Alteration  of 
InBtruments,  Gent  IMg.  ||  21&-258;  Dec.  Dig. 
«8=>28.] 

Appeal  from  District  Court,  Fergus  Coun- 
ty; Cbas.  S.  Crumb,  Presiding  Judge. 

Action  by  D.  r.  Smith  agaiuat  John  P. 
Barnes  and  another.  Judgment  for  defend- 
ant Barnes,  motion  for  new  trial  denied,  and 
plaintiff  appeals.  Jadgm^nt  and  order  af- 
firmed. 

O.  W.  Belden,  of  Lewlstown,  and  H.  O.  & 
S.  H.  Mclntire^  at  Helraia,  for  appelant 
James  A.  Walsh,  Helena,  and  Bdward  C 
Russell,  of  Lewlstown,  for  resi>ondent8. 

SANNfiB,  J.  Onw  anaplalnt  altogw  that 
on  June  7,  1910,  the  defendant  Barnes,  as 
party  of  the  first  part,  entered  Into  a  writ- 
ten agreement  with  tbe  plalbtifl  Smith  and 
tiw  defendant  McOolloagh,  aa  parties  of  the 
second  part  (they  acting  tar  tiiemselTeB  and 
one  Stack),  tbe  material  provisions  of  which 
agreement  are  aa  follows: 

"The  party  of  the  first  part  hereby  agrees  to 
sell  and  the  parties  of  the  second  part  agree  to 
Durchase  all  of  the  stock  of  the  Judith  Basin 
Milling  Company,  a  corporation  of  tbe  state  of 
Montana,  •  •  •  f or  the  sum  of  fSO^OOO,  pay- 
able in  the  manner  following,  to  wit:  Ten  tiiou- 
sand  ($10,000)  dollars  cash  upon  the  signing  of 
these  presents,  receipt  whereof  is  hereby  ac- 
knowledged ;  five  thousand  ($5,000)  dollars  De- 
cember 1,  1910,  ten  thousand  ($10,000)  dollars 
January  1,  1911,  ten  thousand  ($10,000)  dol- 
lars January  1,  1912,  ten  thousand  ($10,000) 
dollars  January  1,  1913,  and  ten  thoosand  dol- 
lars on  the  Ist  day  of  each  succeeding  January 
until  the  total  of  said  consideration  shall  have 
been  paid,  except  as  to  the  last  payment,  falling 
due  January  1,  1916,  which  shall  be  fifteen 
thousand  dollars.  And  it  is  further  agreed  and 
understood  that  the  said  stock  properly  indorsed 
shall  be  placed  by  tbe  said  party  of  tbe  first 
part  in  escrow  in  the  Bmpire  Bank  &  Trust 
Company  in  the  hands  of  the  cashier  thereof  at 
Lewlstown,  Montana,  to  be  by  him  delivered  upon 
the  payment  in  full  and  according  to  their  terms 
and  tenor,  notes  representing  the  said  deferred 
payments.  And  it  is  further  agreed  and  under- 
stood by  and  between  said  parties  that  said 
notes  shall  bear  and  draw  interest  at  the  rate 
of  eight  (8)  per  cent,  per  annum,  interest  pay- 
able annually,  and  upon  tbe  full  payment  of 
each  of  said  notes,  a  proportionate  amount  of 
said  stock  shall  be  delivered  by  the  cashier  of 
said  bank  to  said  second  parties,  but  upon  the 
failure  of  tbe  second  parties  to  make  payments 
or  any  of  them,  or  the  interest  accrued  on  any 


of  said  pasrments,  then  the  first  party  shall  have 
the  right  and  option  to  demand  of  said  bank  and 
upon  demand  said  bank  shall  deliver  to  him  said 
certificates  so  placed  in  escrow,  and  thereupon 
the  second  parties  shall  forfeit  to  the  first  par^ 
all  sums  theretofore  paid  as  liquids  tad  damages 
under  this  oontract." 

After  explaining  that  the  interest  ot  Stadt 
has  beat  as^gned  to  the  plaintiff,  and  that 
McCoUoogh  la  made  a  defendant  because 
of  bis  refusal,  aftur  demand,  to  Johi  the 
plaintiff  In  tbe  actkm,  tbe  complaint  farther 
alleges  (paragraph  S): 

"That  said  contract  or  writing  does  not  fnlly 
or  plainly  set  forth  the  understanding  and  agree- 
ment of  the  parties  thereto  as  it  should  in  that 
the  true  understanding  and  agreement  of  said 
parties  at  and  prior  to  the  execution  thereof  was 
that  upon  payment  of  the  respective  installmnits 
of  money  provided  for  in  said  contract  or  agree- 
ment, and  at  the  time  of  such  payments,  a  pro- 
portionate amount  of  the  stock  therein  mentira- 
ed  should  be  delivered  to  and  become  the  abso- 
lute property  of  said  partiea  of  the  second  part, 
and  in  this  regard  said  writing  is  contradictor? 
and  ambiguous ;  the  true  Intent,  anderstandingt 
and  agreement  of  the  parties  thereto  being  tha^ 
for  every  $1,000  paid  on  account  of  the  pur- 
chase price,  there  should  be  delivered  to  said 
partiea  of  the  second  part  (me-eightieth  of  the 
total  capital  stock  of  the  Judith  Basin  Milling 
Company,  a  corporation  organized  and  doing 
business  under  and  by  virtue  of  the  laws  of  the 
state  of  Montana,  agreed  to  be  sold  thereby,  to 
wit,  1,000  riiares  of  the  par  vahie  of  $100  eadi." 

Following  this  paragraph  are  allegations 
to  the  effect  that  the  sum  of  $10^000,  ac- 
knowledged by  the  agreement,  was  In  fkct 
paid,  and  the  notes  for  the  deferred  install- 
ments were  actually  executed  aa  required 
therdby;  that  at  the  maturity  of  tbe  note 
doe  December  1, 1910,  plaintiff  tendered  the 
amount  thereof,  with  interest,  to  the  Em- 
pire Bank  &  Trust  (Company,  coupled  with 
a  dmand  fbr  the  ddlvery  of  a  pnqxntlonate 
amount  ot  said  stock,  but  this  tendw  and 
demand  were,  at  tbe  Instance  of  defendant 
Barnes,  rejected  and  refosed;  tbat  at  the 
maturity  of  the  note  dne  on  January  1,  IMl, 
plaintiff  offered  to  pay  the  foil  amount  there- 
of, with  interest,  coupling  said  offer  with 
a  like  demand,  which  otter  and  demand  were 
similarly  rejected  and  refused;  ttiat  Bamea 
has  failed  and  refused  to  dellva  or  caose 
to  be  delivered  any  of  said  atodc  to  tbe  plain- 
tiff or  to  return  the  said  sum  of  $10,000  paid 
under  tbe  contract,  or  to  return  or  cause  to 
be  returned  the  promissory  notes  executed 
and  delivered  to  him  under  the  agreemoit, 
and  has  Incapacitated  himself  from  perform- 
ing bis  agreement;  by  selling  and  ttantfep- 
ring  said  stock  to  a  stranger;  that  said 
stock  Is  now  worth  $100  per  slmn^  and,  U 
consequence  of  the  acts  of  Barnes,  plalntifl 
has  sustained  damages  which  be  prays  in  the 
sum  of  $30,000,  and'  '*snch  further  relief  in 
the  prendsea  as  may  tie  meet  and  e4nitBhl&** 

HcOnllon^  and  Barnes  filed  aeiHrato  an- 
swers; that  of  Barnes  being  quite  elabwatft 
Tbe  effect  of  them,  so  far  as  we  dean  It 
mateiial  to  the  purposes  of  these  tweala, 
.  is  to  deny  tbe  agreement,  as  set  out  In  the 
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GDnvlalnti  to  admit  tbe  oKecutton  of  an 
agieement  aUnllaT  In  tenna,  save  tbat  it  pro- 
Tided  for  tba  dfillTCiy  the  atock  only  upon 
the  fnll  paymmt  of  the  entire  oonaULentUm ; 
to  plead  that  mnda  "ewdi  of»"  beftwe  the 
vnxda  "aald  notea.'*  and  the  worda  "a  piD> 
porUonate  amount  of,"  before  the  vorda 
"BBld  stock,"  were  Int^llned  and  Inserted 
In  said  agrsemoit  after  Ita  execution  and  de> 
1It«7,  and  wlthoot  the  knowledge  or  consent 
of  Bamea;  to  dsaxy  any  tender  or  offer  to 
pa;  under  the  contract  as  It  was  actually 
made;  to  aver  that,  of  the  first  payment  at 
$10,000  made  tipon  the  execution  of  the  con- 
tract, 18,000  were  the  proceeds  of  i^raperty 
belon^ng  to  the  Judith  Ba^  Milling  Com- 
pany, aaii.  at  the  instance  of  plaintiff  and  his 
associates;  and  to  claim  default  on  their  part 
in  the  paymmts  due  December  1, 1810,  and  on 
January  1*  1911,  In  ctmsequaice  of  which 
Barnes  exercised  the  option  rested  In  him 
by  the  contract  to  withdraw  said  stodc  from 
the  Empire  Bank  and  to  declare  a  fortbitnre 
(rf  all  the  money  actnally  paid  thereon.  The 
afflrmatlTe  allegations  of  the  answers  are 
eontrorerted  by  reply. 

Tlie  cause  wu  tried  before  Hon.  O.  I& 
Cram,  sitting  with  a  Jury.  Verdict  was  tor 
the  defendant  Barnes,  uid  Judgment  went 
accordingly.  FlalntHTs  motion  for  a  new  trial 
was  heard  by  Hon.  Boy  EL  Ayers,  who  by 
order  denied  the  same.  From  that  Judgment 
and  order  plaintiff  appeals  and  seeks  a  re- 
rersal  upon  three  grounds,  rla.:  Insnfficlen- 
ty  of  the  evidence  to  Justify  the  verdict;  tbat 
tbe  T»dict  Is  contrary  to  the  instructions 
and  tbereCore  against  law;  and  that  certain 
errors  of  law  were  committed  In  rullnga  ad- 
mitting erideooe,  refusing  instrucUcms  otter- 
ed by  tlie  plaintiff,  and  giving  otliers  at  the 
instance  of  the  defendants.  ■ 

L  As  affecting  the  Importance  of  the  in- 
structions to  the  Jury,  i3ie  reqwndenta  insist 
tbat  this  is  a  suit  In  equity  and  not  an  action 
at  law.  This  Is  said  to  be  so  becanae  of  tho 
allegations  of  paragraph  6  of  the  complaint, 
coupled  with  tbe  prayer  for  eaultable  re- 
lief; because  the  answer  of  Barnes  pleads 
equitable  defenses,  is  grounded  on  an  eaul- 
table right,  and  asks  equitable  rdlef;  and 
because  the  aivellant  treate  the  cause  as  in 
equity  by  presoidng  the  evidence  to  this 
court  in  tha  form  of  question  and  answn-. 
So  Car  aa  the  argument  is  based  uptm  the 
character  of  the  answer  and  the  state  of  the 
truiscrlpt,  the  response  Is  ea^. 

[1]  If  the  complaint  presents  an  actioi  at 
law.  Us  nature  ia  not  changed  by  the  fact 
that  equitable  defuses  have  been  interposed 
or  equitable  rlghte  suggested  (Chessman  v. 
Hale^  31  Mont.  S77,  687.  79  Paa  264,  68  L  B. 
A.  410,  8  Ann.  Cas.  1088;  Wimer  v.  Ocnm- 
pough.  71  N.  T.  116) ;  and,  whatever  Inf^ 
aice  mUPit  ottierwise  be  deducible  from  the 
itorm  of  the  transcz^  It  Is  snfllclent  to  say 
that  in  ttiia  instance  counsel  for  appellant 
have  followed  the  express  order  of  the  trial 
Jadgfc    We  confeos,  however,  that  the  com- 


plaint has  given  us  sane  difltoilty.'  Apart, 
fnun  the  aUegationa  of  paragraph  5,  the 
cause  iwesented  Is  <dearly  an  action  at  law 
to  recover  damages  for  the  alleged  fftUuie 
of  Bamea  to  carry  out  the  terms  ot  the  con- 
tract annexed  to  the  complaint;  but  para- 
graph 5,  vrlthout  averrliv  mutual  or  any  mis- 
take^ and  without  asking  a  retormatitm,  as- 
serts that  the  contract  annexed  to  the  com- 
plaint does  not  set  forth  tfie  understanding 
or  agreemmt  of  tbe  parties  (in  other  words. 
Is  not  the  c<mtract  between  them).  How  the 
appelant  could  recover  damages  tm  On 
breach  of  a  contract  which,  unreformed,  la 
not  the  contract  of  tbe  partiea,  it  la  difficult 
to  understand;  and  It  is  no  less  difficult  to 
perceive  how  equitable  relief  could  be  grant- 
ed upML  the  unaided  allegations  of  this  para- 
grai^ 

[2]  The  conuAaint;  however,  was  not  at- 
tacked by  demurrer  or  motion  of  any  kind. 
Resort  may  thmfore  be  had  to  tlie  subse- 
quent pcocoMlings  to  ascerteki  on  what  the- 
ory the  cause  was  tried  in  the  court  below. 
So  doing,  we  ascertain  beyond  question  that 
the  cause  was  treated  and  considered.  In 
every  respect,  every  one^  as  an  actkm  at 
law.  Paragraph  5  waa  Ignored;  no  attonpt 
b^g  made  by  tbe  appelant  to  assert  any 
right  or  to  present  any  evidence  under  It 
A  Jury  was  called  aa  ot  eonrse,  to  whom 
no  spebal  findings  but  a  genczal  verdict  was 
submitiied.  Instmctlons  covering  every  snp- 
poaed  aspect  <tf  the  law  were  asked,  refused, 
and  given  after  settlement  in  the  manner  ai^- 
pn^irlato  to  an  action  at  law. 

[S]  We  shall  thwefore  accept  the  appO,- 
lanfs  contentiim  that  the  cause  is  beftne  us 
as  an  actlm  at  law. 

[4,  S]  And  it  is  as  well  for  the  respondente 
that  this  is  so,  for,  thou^  the  importance  of 
the  instmctlons  is  thereby  augmented,  this 
court  Is  shorn  of  ite  power  to  welt^  the 
evidence,  and  must  confine  Itself  to  the  de- 
termlnatlmi  wh^taer  a  aufflelent  quantum  of 
evidence  existe  to  Justify  the  verdict  We 
note,  in  passing,  the  suggestion  of  u»pellant 
that,  since  tbe  motion  for  new  trial  waa 
heard  and  doiied  by  a  Judge  called  in,  hie 
order  cannot  be  aided  by  those  presumptions 
which  are  indulged  in  fkvor  of  a  like  order 
when  made  by  the  Judge  who  tried  the  cas& 
Williams'  Estate^  60  Mont  142,  145  Pa&  957 ; 
Gibson  V.  Morris  Stete  Bank,  ^  Mont  60, 140 
Pae  76.  This  is  true,  and  its  effect  Is  to 
deprive  the  verdict  of  any  support  In  conse- 
quence of  tbe  order;  but  it  does  not  author- 
lase  a  departure  from  the  rule  that  in  an  ac- 
tion at  law.  the  verdict  of  the  Jury,  based 
upon  snbstentlal,  though  conflicting,  evidence, 
will  not  be  disturbed  by  this  court  on  appeal. 

[•]  2.  Treating  the  cause  as  an  action  at 
law,  we  premise  our  discussion  ot  the  evi- 
dence by  remarking  that  under  his  com- 
plaint the  ascutton  of  the  particular  con- 
tract pleaded  waa  a  necessary  thing  to  be  ea- 
tablished  by  the  appelant  since,  as  his  coun- 
sel say  in  their  briei^  the  all^tims  of  par- 
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agraiih  6  were  wholly  abandoned.  It  mat- 
ten  not  what  form  the  issne  took;  the  ai^l- 
lant  could  not  preraU  unless  be  established 
the  execution  of  the  contract  as  pleaded 
by  him;  and,  needless  to  say,  he  could  not 
prevail  If,  at  the  close  of  the  case,  the  evi- 
dence should  Justify  the  conclusion  that, 
though  there  was  a  contract  between  the  par- 
ties touching  the  same  subject-matter,  It  was 
essentially  different  in  terms.  And  this  is  the 
form  taken  by  the  Issue  in  both  the  plead- 
ings and  the  prool  It  la  conceded  that  the 
contract,  as  originally  drafted  and  submitted 
to  the  parties,  was  typewritten  and  required 
the  delivery  of  the  stoclE  upon  full  payment 
of  the  notes;  that  by  pen  Interlineations  it 
was  changed  to  require  the  delivery  of  a  pro- 
portionate amount  of  stock  upon  the  payment 
of  each  of  the  notes;  and  that  the  change  is 
a  material  one.  This  being  true,  the  circum- 
Btancee  under  which  the  change  was  made,  as 
regards  the  consent  or  knowledge  of  Barnes, 
and  as  regards  the  time  of  malting,  were 
fundamentally  Important  to  the  case  viewed 
from  either  side.  Touching  these  circum- 
stances, the  testimony  of  Smith,  supported  'In 
great  measure  by  that  of  Stack  and  Cliase, 
is  to  the  effect  that  the  change  was  made  on 
the  evening  of  June  7,  1910,  before  delivery 
of  the  check  for  the  first  payment,  before 
final  delivery  to  the  depositary  of  the  papers 
for  escrow,  in  the  presence  and  with  the  con- 
sent of  Mr.  Barnes.  It  moat  therefore  be 
acknowledged  that  the  Jury  could,  with  war- 
rant in  the  evidence,  have  so  determined. 

The  v^lct  implies  the  opposite  conclusion, 
and  for  It  the  record  contains  the  following 
support: 

lit.  Barnes  testified  that  the  contract  for 
the  sale  of  the  stock  to  plaintiff  and  his 
associates  was  drafted  by  attorney  De  Kalb, 
and  was  executed  In  triplicate  oa  the  even- 
ing of  June  Ttfa;  that  the  change  in  question 
had  not  then  been  made  and  did  not  then  ap- 
pear  on  any  one  of  the  ttiree  copies  compos- 
ing the  set;  that  he  did  not  know  when  the 
change  was  made,  but;  after  the  contract  was 
signed,  he  rejected  a  suggestion  of  plaintiff 
for  such  a  diange;  that,  as  the  contract  was 
executed,  it  provided  for  holding  all  the  stock 
until  all  waa  paid  for,  and  was  satisfactory 
to  him ;  that,  as  changed,  it  was  not  satisfac- 
tory ;  that  he  never  did  consent  to  the  change, 
and  first  learned  it  when  In  California  in 
tile  latter  part  of  December,  1910,  or  early  in 
January,  1911. 

Mr.  DiB  Kalb  says,  in  effect,  that  the  con- 
tract, as  typewritten,  was  prepared  by  him 
and  presented  for  execution  on  the  evening 
of  June  7, 1910,  at  a  meeting  at  whidi  Smith, 
Barnes,  McOnllough,  Chase,  and  himself  (pos- 
sibly another  person)  were  presoit ;  that  he 
witnessed  the  signing  of  the  ramtract,  and 
would  not  have  done  so  unless  It  had  been 
signed  by  the  parties;  that  the  change  in 
question  had  not  then  been  made,  and  he  does 
not  recall  that  it  waa  discussed  In  his  pres- 
ence; that  he  left  the  meeting  before  Mr. 


Barnes  did,  but  everything  was  then  com- 
plete, and  the  papers  for  escrow  had  been 
delivered  to  Ghase,  as  agent  for  the  bank; 
that  the  change  had  not  been  made  when  be 
left,  and  he  first  learned  of  It  some  time  later, 
when  asked  by  the  cashl^  of  the  Empire 
Bank  to  construe  the  contract. 
Mr.  McCnUough  testified: 

"The  contract  waa  Bigned  *  •  •  by  Smith 
md  Barnes  aod  myself  and  a  witness.  •  •  • 
It  was  read  over  in  the  presence  of  all  the 
above-mentioned  persons  by  Chase,  to  the  best 
of  my  recollection.  •  •  •  Thereupon  Smith, 
Barnes,  and  I  signed  it,  as  did  Mr.  De  Kalb. 
*  *  *  It  is  impossible  for  me  to  state  deOnite- 
ly  whether  or  not  the  words  'each  oT  and  the 
wordB  'a  proportionate  amount  of  *  *  * 
were  intermiea  at  our  meeting  referred  to  and 
before  the  contract  was  signed,  or  whether  they 
were  Interlined  afterwards.  I  did  not  know  and 
do  not  know  now  whether  Mr.  Barnes  knew  of 
the  interlineations  before  or  after  sieniag  Uk 
contract  *  •  •  I  have  no  recollection  of 
hearing  anything  said  between  Barnes  and 
Smith  and  myself  or  any  one  else  re^rding  the 
interlineations  or  the  effect  thereof.  I  do  not 
know  of  anything  being  done  by  the  defeodajit 
Barnes,  or  the  plaintiff,  or  myself,  in  regard  to 
these  interlineations.  •  *  •  t  cannot  *iow 
recall  anything  bein^  said  as  to  when  or  how  the 
Btod(  was  to  be  delivered,  and  I  do  not  think  I 
had  any  definite  understanding  on  that  phase  of 
the  contract,  excepting  that  the  contract,  as  It 
was  siened  and  ddivoed,  waa  then  satiafactoiy 
to  me.' 

Finally,  the  contract,  .as  changed,  ccmtains 
the  requirement  that,  upon  the  payment  of 
each  of  the  notes,  a  proportionate  amount  of 
the  stock  should  be  delivered  to  the  purchas- 
ers by  the  escrow  depositee;  but  the  record 
shows  tbe  stock  waa  deposited  in  such  shape 
that  compliance  with  this  provision  waa  im- 
possible. 

This  evidence,  given  Its  full  eflEee^  waa 
amply  sufficient  to  warrant  the  conclusion  im- 
plicit In  the  verdict  that  the  parties  did  not 
contract  as  alU^ed  in  the  comjAalnt,  but 
that  the  contract  they  did  make  was  <^nged 
in  the  manner  asserted  by  Barnes  after  ex- 
ecutiw  and  without  his  knowledge  or  ocm- 
sent  It  seems  to  us  tbat  this  la  dedslveL 
The  manual  act  of  making  the  duinge  waa 
performed,  it  is  true,  by  Chase,  which  fact 
gives  rise  to  much  discussion.  For  the  pur- 
pose of  (dalming  a  failure  of  proo^  appellant 
contends  Qiat  no  ftaud  or  procurement  on  bis 
part  is  shown,  and  he  characterizes  the 
change  as  a  mere  ^(dlatlon,  not  a  fraudulent 
alteration  as  alleged;  but  this  dlatlnctloD,  if 
accepted,  cannot  b.\A  him. 

[7]  To  prevail,  he  was  obliged  to  maintain 
his  own  case,  essential  to  whicb  was  the 
establishment  of  the  contract  substantially 
as  alleged.  Where  the  declaradra  Is  upon 
an  instrument  without  reference  to  altera- 
tions, and  a  vitiating  alteration  Is  alleged 
and  proved  by  defends  nt,  the  action  must 
fan.  2  C.  J.  1259. 

[I]  8o^  too.  It  18  fatal  if  the  contract  plead- 
ed is  not,  by  reason  of  spoliation,  the  igree- 
ment  of  the  partlea  In  the  case  of  a  tpoUa- 
tlon  the  plaintiff  must  declare  upcm  ttw  con- 
tract as  it  was  orlglnaUy  mada  SaJ.UKIO; 
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City  of  Orlando  r.  Gooding  et  aL,  84  Fla. 
244,  15  Sovth.  770;  Perkins  Cowtj  v.  TIU- 
man,  SB  Nebi  652.  75  N.  W.  1088;  Bank  t. 
Roberts  et  aL,  45<  WI&  '878.  Not  can  the  dl«- 
tlnctton  Invoked  injure  tlie  reepondents. 

[t]  Technically  speaking,  an  "alteration" 
occurs  when  a  written  contract  is  Intentional- 
ly changed  in  a  material  respect  after  execu- 
tion, by  or  at  the  Instance  of  one  of  the  par- 
ties, and  without  the  consent  of  the  other, 
whereas  a  "epoUatlon"  Is  the  unauthorized 
cbange  of  a  written  contract  by  a  stranger,  1 
R.  G.  L.  906;  7  Words  and  Phrases,  p.  6619. 

[II]  The  legal  effect  of  an  alteration  Is  to 
extinguish  all  the  executory  obligations  of 
the  contract  In  favor  of  the  party  responsi- 
ble as  against  the  parties  who  do  not  consent 
(RcT.  Codes,  {  5069) ;  and  the  appellant.  If 
the  diange  was  an  alteration  procured  by 
him,  could  not  maintain  this  action,  nor 
maintain  any  action,  upon  the  contract,  in 
either  Its  original  or  its  altered  form  (yewell 
V.  Mayberry,  3  Leigh  [Va.]  250,  23  Am.  Dec. 
261).  But  the  nonconsentlng  party  loses  no 
right.  He  Is  not  obliged  to  rescind  or  repudi- 
ate the  contract  as  it  actually  was  made. 
He  may  Ignore  the  change,  because  It  does 
not  express  his  contract,  and  bold  the  other 
party  to  the  contract  according  to  its  origi- 
nal terms  (Bishop  on  Contracts,  S  748;  Dia- 
mond T.  Inter-Ocean  N.  Co.,  29  Okl.  323,  116 
Pac  773;  Somers  v.  Miller,  32  S.  D.  133, 
142  N.  W.  174;  Lane  Pacific,  eta.  By.  Co., 
8  Idaho,  230,  67  Pac.  656;  Glover  v.  Green, 
96  Ga.  126,  22  S.  E.-661;  Cutts  v.  United 
States,  6  Fed.  Caa  1086) ;  and  this,  a  right 
I>eciillar  to  the  nonconsentlng  party  in  the 
case  of  an  alteration,  is  the  Anal  effect  of 
a  Epilation  as  to  both  parties.  The  con- 
tract stands  as  originally  made,  without  re- 
gard to  the  change.  3  Page  on  Contracts,  { 
1513.  So  that,  whether  the  change  In  ques- 
tion was  an  alteration  or  a  spoliation,  the 
rigbt  of  Barnes  to  do  what  he  seeks  to  do, 
and  what  the  allegations  of  fraudulent  pro- 
curement were  Clearly  intended  to  entitle  him 
to  do,  cannot  be  assailed.  It  Is  indsted  In 
thia  connection,  however,  that  Barnes  can- 
not stand  upon  the  contract  as  it  was  actual- 
ly made,  becanse  ot  ratification  or  waiver. 
Tbis  latlflcatlMi  or  walw  is  claimed  because 
of  his  retenUon  of  the  first  payment  after 
knowledge  of  the  change  and  "because  of  his 
failure  to  examine  his  own  copy  or  that  ot 
the  bank,  or  to  do  anything  to  avoid  the  con- 
tract untU  Uay.  1911."  There  Is  no  room 
for  this  oontentloD  in  the  pleadings. 

[11]  Satiflcatlon  and  waiver  are  in  the 
nature  d  estoppel,  and,  to  be  available,  tbey 
must  be  pleaded  when  an  opportunity  to 
make  such  plea  la  presented.  Capital  Lum- 
ber Ca  V.  Barth,  83  Mont.  94,  61  Pac.  994 ; 
City  of  Butte  v.  HikoaowlU.  39  Mont  850, 
102  Faa  603;  Brickson  v.  First  Nat  Bank, 
44  Neb.  622.  62  N.  W.  1078,  28  L.  R.  A.  677, 
48  Am.  St  Rep.  753.  Not  only  Is  there  no 
SQcb  plea,  but  In  point  of  fftet  tiiere  could 


be  none,  because  the  Issues  were  made  upon 
the  diMLracter  of  the  ccmtract  as  executed. 

(12]  But  this  daim  of  ratlflcation  or  waiv- 
er also  betrays  a  miaconc^tion  of  Bamss* 
position.  If,  as  we  have  held,  be  could  Igmne 
the  <Aange  and  stand  npcm  the  contract  as 
madfl^  be  was  certainly  not  required  to  avoid 
it  It  was  hla  rii^t  to  retain  the  first  pay- 
ment to  permit  the  aiq;>ellant  to  perform 
the  contract;  and  to  forfeit  the  payment  If  the 
appellant  failed.  Unless  Biamea  received 
something  from  the  appellant  under  the  con- 
tract as  changed,  with  knowledge  of  the 
change,  his  rejection,  through  the  bank,  of 
ai^tdJant^s  tendera,  gave  notice  ot  his  refusal 
to  aUde  the  change^  As  be  was  not  required 
to  avfdd  the  true  contract,  and  as  he  could 
Ignore  the  change  until  something  occurred 
to  compel  him  to  accept  ot  r^ect  it,  be 
oonid  not  be  estopped  by  any  action  or  Inac- 
tion which  amounted  to  anything  leas  than  an 
acceptance  of  tta«  dbange. 

[IS,  14]  3.  The  verdict  la  assailed  as  con- 
trary to  the  court's  instructions  numbered  6, 
7,  8,  9,  10,  1^  and  15.  According  to  aiwel- 
lant  these  instructions,  except  No.  15,  "re- 
late to  and  cover  the  principle  of  law  that 
a  party  to  a  ccmtract  is  bound  1^  it  whether 
It  has  been  altered  without  his  consent  or 
not.  If  he  retains  any  benefit  received  under 
It  after  knowledge  aa  his  part  of  any  altera* 
tton  in  It;  in  other  m>rd8,  that  retwtlMi  ot 
benefits  constitutes  a  ratlflcation  of  the  eon- 
tract  as  altered."  We  agree  that  the  Instruc* 
tlons  of  the  court,  right  or  wrong,  are  bind* 
ing  upon  the  Jury  (Lynes  v.  Northon  Pac 
Ry.  Co..  48  Mont  817, 117  Fac.  81,  Ann.  Cas. 
19120.  183),  witti  the  quallficatifsi,  however, 
that  they  are  arollcable  within  the  Issues 
(Babcock  V.  Maxwell,  29  Mont  31,  36.  74 
Pac.  64) ;  but  under  the  statement  ot  coun- 
sel, this  attack  must  CkU,  for  it  is  not  a  nec- 
eesary  deduction  tnm  the  evidmce  that 
Barnes  retained  any  ben^t  received  under 
the  contract  aa  changed,  with  knowledge  of 
the  change,  and  the  Instructions  touching 
ratification  by  reason  of  su^  conduct  were 
inapplicable  because  they  were  not  within  the 
issues.  Instruction  7  "contains  the  feature 
that  there  must  be  promptness  had  on  the 
part  of  one  who  wishes  to  disaffirm  a  con- 
tract"; but  no  rescission  or  dlsafllrm- 
ance  of  the  contract  made  between  the  par- 
tles  is  sought  tai  this  case,  this  instruction 
cannot  be  said  to  have  been  defied  by  the 
verdict  Special  emphasis  la  laid  upon  In- 
stnictlon  No.  16^  whldt  dwrgea  the  jury  in 
effect  to  Ignore  the  financial  affairs  of  the 
Judith  Basin  Milling  Company  and  the  rela- 
tions of  an?ellant  to  the  same;  but  the  ver^ 
diet,  having  sufficient  basis  in  the  fact  that 
appellant  failed  to  maintain  the  execution 
of  the  contract  as  alleged,  does  not  imply 
that  thlfl  instruction  was  not  duly  obaeived. 

[IB]  4.  A  reversal  cannot  be  Jnstifled  by 
the  errors  of  law  pressed  upon  our  attention. 
In  view  of  the  fact  that  the  cause  rested 
primarily  upon  the  identity  of  the  contract 


Digitized  by 


149  PAOIFIO  BBPORTBR 


(Hunt 


saefl  on  In  case,  we  do  not  regard  aa 
important  the  rulings  admitting  evidence 
of  the  eonroe  of  the  first  payment,  and  we 
cannot  agree  that  error  was  committed  In 
receiving  evidence  of  the  change  in  the  con* 
tract  after  its  execution.  We  find  no  admls- 
slona  in  the  pleadings  precluding  the  recep- 
tion of  this  evidence.  Appellant's  offered 
infitructloDS,  4,  6,  and  13  were  under  the 
[headings  properly  refused.  If  what  we  have 
Bald  above  regarding  the  right  of  a  party  to 
a  contract,  which  has  been  dianged  after 
execution  without  his  consent,  to  Ignore  the 
change  and  stand  upon  the  cwtract  as  made, 
is  correct,  there  was  no  substantial  error  In 
the  court's  Inatmctionfl  2  and  8,  so  far  as 
appellant  is  ccmcemed.  Ttw  complaint 
against  Instructions  4  and  6  is,  in  onr  opin- 
ion, without  any  merit 

The  Judgment  and  order  aivealed  from  are 
afitnned. 

Affirmed, 

BRANTLT,  0.  X,  and  HOLLOWAT,  X, 
concur. 


GREAT  NORTHERN  RT.  CO.  v.  BENJAMIN 
et  al.    (No.  3535.) 

(Supreme  Court  of  Montana.    June  24,  1915.) 

1.  ExcEPTions,  Bill  ov  «ss»20  -*  Fobx  — 

AUENDMENTS. 

A  biU  of  exceptions  is  not  oititled  to  cod- 
sideration.  aa  a  matter  of  right,  where  some  of 
several  amendtnenta  thereto  were  allowed,  but 
the  bill  as  amended  is  not  engrossed,  and  it  is 
imiioiisible  to  determine  what  should  be  includ- 
ed therein. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  S§  21-28;  Dec.  Dig.  «=»20.1 

2.  Tbial  ®='315—VEBDicr—WABBANT— Quo- 
tient Verdict. 

Rev.  Codes,  §  6794,  subd.  2,  providing  that 
a  new  trial  ma;  be  granted  for  miscondact  of 
the  jury,  and  that,  when  jurors  have  been  in- 
duced to  assent  to  a  verdict  by  a  resort  to  the 
determination  of  chance,  such  misconduct  may 
be  proved  by  the  affidavit  of  any  of  the  jurors, 
does  not  condemn  the  practice  of  taking  the 
aggregate  of  the  amounts  representing  the  di- 
vergent views  of  the  jurors  as  to  an  award 
to  be  made  and  dividing  that  sum  by  the  num- 
ber of  Jurors  as  a  means  of  ascertaining  the 
average  or  as  a  basis  for  further  consideration, 
unless  the  jurors  agree  in  advance  that  the  quo- 
tient thus  obtained  shall  constitute  the  amount 
of  their  verdict  and  such  agreement  is  carried 
into  effect 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  740-742;  Dec  Dig.  «=!>315.] 

8.  New  Tbial  «»144  —  Vebdict  —  QuoTSBifT 

VeBDICT— PlNDINOB. 

On  a  motion  for  a  new  trial  on  the  ground 
of  misconduct  of  the  jury  in  resorting  to  chance 
to  determine  the  amount  of  the  verdict  in  a 
condemnation  proceeding,  where  one  juror  made 
affidavit  that  each  of  the  jurors  wrote  the 
amount  which  he  thought  fair  and  that  the 
amounts  so  ^veo  were  added  together  and  the 
resnlt  divided  by  twelve  and  that  they  took  such 
average  as  their  verdict  and  another  juror  made 
affidavit  that  after  such  quotient  was  obtained 
a  motion  was  made  to  adopt  the  amount  there- 


of as  the  verdict,  which  was  duly  carried,  a 
finding  upholding  such  verdict  will  be  sustained. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  2&8:  Dec  Dig.  «=»144.] 

4.  Afpsax  AMD  Eebob  <t=>901— Rjbview- Pre- 

SGMFTIONS. 

On  appeal  from  a  denial  of  a  new  trial  for 
misconduct  of  the  jury,  it  will  be  presumed  that 
the  court's  rulings  were  correct,  and  the  burden 
is  upon  appellant  to  present  a  record  which 
overthrows  such  presumption. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  1771.  3670;  Dee.  Dig. 
901.] 

6.  euinbnt  dohain  «=»238— coicfensation 

— Appeal-^udoitent. 

Under  Rev.  Codes,  g  7344,  providing  that 
on  appeal  from  the  award  of  commissioners  in 
condemnation  proceedings  damages  may  be  re- 
assessed and  judgment  entered  thereon,  an  ap- 
peal in  such  proceedings  presents  to  the  district 
Cburt  only  the  question  of  the  amoont  id  dam- 
ages to  be  allowed,  and  the  Judgment  should 
determine  that  question  and  nothing  more. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SI  614,  619,  658-660,  666.  66% 
669,  671,  673,  OT4,  687;  Dec  Dig.  «=a238,l 

6.  Eminent  Douain  «»74  —  PBOOESDiKOfl — 

COMPEKSATION— JUDOUENT. 

Under  Rev.  Codes.  $  7348,  rdating  to  con- 
demnation, and  provi4ung  that  wlrai  payments 
have  been  made  the  court  or  judge  must  make 
a  6ual  condemnation  order  which  must  describe 
the  property  and  the  purirases  for  which  con- 
demned, the  final  order  of  condemnation  follows 
the  payment  of  an  award,  and  cannot  be  altered 
in  advance  without  infringing  the  constitntioiml 
mandate  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation  hav- 
ing been  first  made  to  the  owner. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  H  188r-197;  Dec  Dig.  «»74.] 

7.  EUINSnr  DOKAIH  «s>241  — Afpeal— Bb* 

covBBT  OF  Excess. 

A  recital  in  a  condemnation  proceeding 
that  plaintiff  have  judgment  and  execution 
against  defendant  for  any  sum  in  excess  of  a 
certain  sum  heretofore  paid  by  plaintiff  to  de- 
fendant in  accordance  with  the  award  of  the 
commissioners,  which  award  was  appealed  from, 
is  improper,  since  if  plaintiff  is  entitled  to  re- 
cover any  amount  from  defendant  an  ample 
remedy  therefor  is  found  in  Rev.  Codes,  S  7349, 
providing  that  If  the  amount  of  damages  ,is 
reduced  on  appeal  a  defendant  who  has  receiv- 
ed the  amount  of  damages  deposited  siiaU  be  lia- 
ble to  plaintiff  for  any  excess,  which  is  recover- 
able  by  action. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  li  e21-«26;  Dec  Dig.  «=» 
241.] 

Appeal  from  Dlstilct  Court,  Fei^  Coun- 
ty ;  Roy     Ayer^  Judge. 

Action  by  the  <3reat  Northou  BaUway 
Company  against  Oraella  D.  Benjamin  and 
others.  From  a  Ju^ment  for  jdalntU^  de- 
fendant John  O.  Gilkeraon  appeals.  Affirmed 
and  remanded  wlCh  dlreetiona. 

John  C.  Huntoon  and  Edward  C  Russell, 
both  of  Lewlstowu,  for  appellant  Teazey  & 
Veazey,  of  Great  Falls,  and  O.  W.  Belden.  of 
Lewlstown,  for  respondent 

HOUX>WAY,  J.  This  action  was  Instttat- 
ed  by  the  Great  Northern  Railway  Company 
to  condemn  certain  lands  for  public  use.  De- 
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toidant  OUfeerson,  being  dissatisfied  wltb  the 
commlssltHiers*  award,  appealed  to  the  dis- 
trict court;  where  the  trial  at  the  cause  re- 
sulted in  a  Terdlct  end  Judgmoit  fixing  the 
amoant  of  his  damages.  From  that  Judgment 
and  from  an  order  denying  his  motion  Cor  a 
new  trial,  these  appeals  are  prosecuted. 

[1]  Appellant  is  not  entitled  to  have  his 
tflll  of  exc^itlous  considered  aa  a  matter  of 
right  Amendments  to  the  proposed  blU 
were  presented  and  some  of  them  allowed, 
but  the  bill  aa  ammded  was  never  engrossed 
and  It  Is  ImposBdble  for  na  to  determine  what 
dumld  and  what  should  not  be  included. 
Htnrerer,  In  our  desire  to  reach  the  merits 
of  the  appeal,  we  assume  that  the  affidavits 
used  on  the  motion  for  a  new  trial  are  prop- 
erly before  us. 

1.  The  notice  of  Intention  enumerates  all 
but  one  of  the  statntory  grounds  for  a  new 
trial;  the  motion,  however,  was  heard  and 
deteraiined  upon  but  <^  misconduct  ot  the 
Joiy.  In  support  of  his  ctmtfintion  that  the 
verdict  was  reached  by  a  resort  to  the  de- 
termination of  chance,  appellant  presented 
the  affidavits  of  two     the  Jurors: 

Gottlieb  Jennl  states: 

That  the  jurors  "after  retiring  to  deliberate 
upon  their  verdict,  found  that  there  waa  wide 
diversity  of  opinion  amons  them  as  to  the 
amoiints  to  be  awarded  to  the  defendant  John  O. 
GilkersoD  for  his  land  and  for  damages  to  the 
remnining  portion,  and  that,  after  argninc  the 
matter  for  some  time,  aome  foror  suggested  that 
each  juror  write  on  a  slip  of  paper  tbe  amounts 
that  he  thought  fair  for  the  land  talcen  and 
also  for  tbe  damage  to  the  portion  not  talten, 
and  that  the  amounts  ao  given,  respectively,  be 
added  together  and  the  result  divided  by  the 
number  of  jurors,  twelve,  and  tbat  they  take 
BCcfa  average  aa  their  verdict.  That  this  plan 
was  agreed  to  and  carried  out,  and  tbis  depo- 
nent ao  acted,  and  agreed  to  the  verdict  so  ar- 
rived at,  and  that  all  the  jurors  did  likewise,  and 
tbe  verdict  so  obtained  was  brought  into  court 
as  the  verdict  of  the  Jury,  and  so  recorded." 

The  affidavit  ot  tbe  Juror  W.  H.  Mats 

"That  after  tbe  Issues  in  said  action  were  snb- 
mltted  to  said  Jury  and  aaid  jury  had  retired  to 
consider  upon  their  verdict  therein,  and,  after 
amiing  upon  tbe  amount  to  be  allowed  to  the 
defendant  John  O.  Oilkeraon  for  damages  to 
tiu  portion  of  said  defendant's  land  not  taken 
by  plaintiff,  each  juror  wrote  down  on  a  slip  of 
paper  faia  judgment  of  the  amount  to  be  award- 
ed; it  was  then  agreed  by  all  the  jurors  that 
these  amounts  should  be  added  together  and 
the  sum  should  be  divided  by  twelve,  and  thus 
tbe  average  of  all  the  amounts  sboula  be  found. 
Tbis  was  done  by  one  of  the  jurors  and  the 
average  amount  was  found  to  be  $280.  Tbat  a 
motion  was  then  made  by  one  of  tbe  jurors  that 
the  amount  so  found  should  be  adopted  as  their 
verdict  aa  to  such  damages.  That  such  motion 
was  duly  pat  and  carried,  and  tbat  said  amount 
was  then  Inserted  in  the  formal  verdict  as  the 
amoant  so  to  be  awarded  to  said  defendant  for 
damages  to  that  portion  of  his  lands  not  taken, 
and  said  verdict  fixing  said  amount,  to  wit,  $280, 
as  such  award,  was  returned  Into  coart  as  the 
verdict  of  said  jury  on  said  point  and  was  ac- 
knowledged by  all  said  jurors  as  their  verdict 
and  lllef  as  sneb." 

it]  In  cCHmnon  parlance,  a  quotient  rerdlct 
is  not  Infrequently  referred  to  as  one  con- 
demned iiy  subdivision  2  of  section  9I9i,  Be- 


vlsed  Codes.  This  provision,  however,  has 
to  do  only  with  a  verdict  to  which  a  Jaror 
was,  or  Jurors  were,  induced  to  assent  by  a 
resOTt  to  the  determination  at  chance,  and 
unless  tte  means  anployed  fall  nndra  the  ban 
of  this  statute  the  Juror  is  not  permitted  to 
Impeach  his  verdict  We  do  not  know  that 
any  court  has  ever  condranned  the  practice, 
quite  prevalent  with  Jurors,  of  taking  the 
aggregate  of  the  amounts  representing  their 
divergent  views  as  to  an  award  to  be  made 
and  dividing  that  sum  by  the  numbw  of  Ju- 
rors as  a  means  of  ascertaining  the  average 
or  as  a  basis  for  further  consideratloa.  It 
is  only  when  the  Jurors  agree  in  advance  that 
the  quotient  thus  obtained  shall  constitute 
the  amount  of  their  verdict,  and  such  agree- 
ment is  carried  into  effect,  that  the  proceed- 
ing constitutes  a  resort  to  the  detennlnatlon 
of  fiance  and  la  condemned  by  the  statute 
above. 

The  gmeral  rule  on  tbe  subject  is  stated  In 
29  Cyc  812,  as  follows: 

"A  vefdict  will  not  be  set  aside  merely  be- 
cause the  amount  thereof  was  tbe  result  of  a 
compromise  between  jurors,  nor  because  the 
amoant  was  first  found  by  adding  together  the 
amounts  the  several  Jurors  tboogbt  should  be 
given  and  dividing  tbe  aum  by  twelve,  if  there 
was  no  agreement  in  advance  to  return  a  ver- 
dict for  the  quotient  so  found.  Where  tbe 
jurors  agree  In  advance  to  be  bound  by  a  quo- 
tient HO  determined,  or  where  the  consent  of  any 
juror  to  a  verdict  is  determined  by  any  resort 
to  chance,  a  new  trial  must  be  granted." 

In  Gordon  v.  Trevarthan,  IS  Mont  887,  84 
Paa  185,  40  Am.  «t  Bep.  452,  the  fScU  were 
In  all  essential  particulars  Identical  with  the 
facts  in  the  case  now  under  consideration. 
The  affidavit  of  Juror  McNamara  in  that 
case  disclosed  a  state  of  facta  dmilar  to 
those  presented  by  Jur<«  Jeaai  in  this.  The 
affidavit  presoited  by  w.  H.  Tonng  and  other 
Jurors  gave  a  version  of  their  deliberation 
and  conclusion  similar  to  the  facts  presented- 
by  Juror  Metz  in  this  Instance.  Concerning 
the  question  thus  presented,  this  court  said: 

"Verdicts  arrived  at  by  methods  auch  as  de- 
scribed in  the  McNamara  affidavit  in  this  case 
have  been  held  bad  when  properly  before  courts 
on  motion  for  new  trial.  But  the  facta  vitiat- 
ing such  verdicts  are  the  agreement  by  the  ju- 
rors to  go  into  the  process  of  marking  amounts, 
adding  them,  and  dividing  the  same  by  twelve, 
and  tbe  agreement  tbat  the  result  so  obtained 
shall  be  the  verdict,  without  further  considera- 
tion; and  tbe  fact  that  such  proceedings  were 
taken  by  the  jury  in  pursuance  to  auch  an 
agreement,  and  that  the  result  so  obtained  was 
returned  aa  the  verdict  Thompson  &  Merriam 
on  Juries,  g  408  et  seq.,  and  numerous  cases 
cited;  Goodman  v.  Cody,  1  Wash.  T.  829,  34 
Am.  Bep.  815,  note.  On  the  other  hand,  it  is 
held  that  a  verdict  reached  after  the  quotient 
process  having  been  had  by  the  jury  is  not  vi- 
cious 'where  Uie  calculation  is  purely  Informal, 
for  the  purpose  of  ascertaining  the  sense  of  the 
jury,  and  every  juror  feels  at  liberty  to  accept 
reject,  or  quall^  tbe  result  according  to  his 
convictiona  Under  such  dreumstancea  the  ju- 
ry may  adopt  as  their  verdict  the  exact  quotient 
found,  and  it  will  be  good.'  Thompson  &  Mer- 
riam on  Juries,  S  410,  and  cases  cited.  The  die* 
tinction  between  good  verdicts  and  bad  verdicts 
where  the  quotient  process  has  been  used  is  wdl 
stated  In  a  very  old  case  as  follows :  'If  the  ju- 
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ron  preTioasly  asre«  to  a  particular  mode  of 
arriviog  at  a  verdict,  aod  to  abide  by  the  con- 
tinsent  result  at  all  events,  without  reservins  to 
themselTes  the  liberty  of  dissenting,  such  a 
proceeding  would  be  improper;  but  if  the  means 
is  adopted  merely  for  the  sake  of  arriving  at  a 
reasonable  measure  of  damages,  without  bind- 
ing the  jurors  by  the  result,  it  la  not  an  objec- 
tion to  the  verdict'  Dana  v.  Tucker,  4  JohoB. 
(N.  Y.)  487.  See,  also,  Hayne's  New  Trial  ft 
Appeal,  I  71." 

[8]  2.  It  will  not  do  to  say  that  the  affi- 
davits of  Jeani  and  Metz  do  not  present  an 
Issue  of  fact.  Each  of  these  men  under- 
took to  tell  of  the  proceedings  bad  la  the  jury 
room.  Each  gave  his  version  as  he  under- 
stood the  facts,  and  If  tbose  facts  were  as 
stated  by  Jennl,  the  verdict  should  be  set 
aside.  If,  on  the  contrary,  the  Metz  version 
be  adopted  as  fairly  representing  the  efforts 
of  the  Jurors  In  their  attempt  to  reach  a  sat- 
isfactory conclu8l<m  the  verdict  is  not  open 
to  the  objection  that  It  was  reached  by  a  re- 
sort to  the  determination  of  chance.  Each  of 
these  affidavits  was  made  more  than  two 
months  after  the  verdict  was  returned.  The 
burden  was  cast  upon  the  trial  court  to  rec- 
oncile the  different  statements,  If  possible, 
and.  If  that  could  not  be  done,  to  determine 
from  the  evidence  before  it  what  the  facts 
were,  or  whether  the  party  complaining  had 
sustained  his  attack  upon  the  verdict  by  a 
preponderance  of  the  evidence. 

[4]  We  enter  upon  our  consideration  of 
this  appeal  indulging  the  presumption  that 
the  trial  court's  ruling  was  correct,  and  the 
burden  is  upon  the  appellant  to  present  a 
record  which  overthrows  that  presumption. 
In  the  Gordon  Case  above,  the  trial  court  re- 
solved the  contradictory  evidence  in  favor 
of  McNamara's  verrion,  and  this  court  re- 
fused to  Interfere.  In  the  present  instance, 
the  trial  court  either  found  that  the  affidavit 
of  Juror  Metz  stated  the  facts,  or  that  appel- 
lant had  not  sustained  the  burden  of  proof 
by  a  preponderance  of  the  evidence  In  hfs 
attempt  to  overthrow  the  result  of  the  jury's 
deliberations.  Upon  either  theory  the  finding 
may  be  upheld  and  our  duty  in  the  premises 
is  plain.  The  Juror  Jennl  states  that  he  was 
influenced  by  the  same  considerations  which 
actuated  the  other  Jurors.  If  the  means  em- 
ployed were  the  improper  means  inhibited  by 
law,  hlB  consent  was  not  given  freely  and  the 
verdict  was  not  the  result  of  deliberate  Judg- 
ment But  just  what  the  means  were  which 
Induced  his  decision  was  left  In  doubt,  which 
the  trial  court  resolved  against  his  testimony. 
With  that  coraduslon  ve  are  not  Inclined  to 
interfere. 

[6J  3.  The  objection  that  the  judgment 
does  not  describe  the  lend  condemned  is 
without  merit  The  appeal  from  the  award 
of  the  commissioners  presented  to  the  district 
court  only  the  question  of  the  amount  of 
damages  to  be  allowed,  and  the  Judgment 
should  determine  that  question  and  noth- 
ing more.   Rev.  Codes,  i  7944. 

[I]  The  flnal  order  of  condemnation  fol- 


lows the  paymrat  of  the  award  (section 
7348),  and  could  not  be  entered  In  advance 
without  Infrtngli^  the  constitutional  man- 
date that  private  proper^  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensatiim  having  been  first  made  to,  or  paid 
into  court  tor,  the  owner. 

[7]  4.  The  amount  allowed  ai^Uant  by  the 
commissioners  does  not  appear.  The  verdict 
returned  In  hla  favor  Is  for  $935.  The  Judg- 
ment contains  this  provision: 

"It  is  further  ordered  that  plaintiff  have  judg- 
ment and  execution  against  the  defendant  John 
O.  Gilkerson  for  any  sum  in  excess  of  said 
sum  of  $935  heretofore  paid  by  plaintiff  to  de- 
fendant John  O,  Gilkerson,  in  accorduice  with 
the  award  of  the  commissioners  on  condemaatiou 
in  said  action,  wbldi  award  was  appealed  from 
in  said  cause." 

This  recital  has  no  place  In  the  Judgment 
If  plaintiff  is  entitled  to  recover  from  de- 
fendant Gilkerson  any  amount  whatever,  the 
statute  (section  7349,  Revised  Codes)  furnish- 
es it  an  am[He  remedy. 

The  order  overruling  the  motion  for  a  new 
trial  is  affirmed.  The  cause  Is  remanded  to 
the  district  court  with  directions  to  eliminate 
from  the  Judgment  the  objectionable  provi- 
sion quoted  above,  and  as  thus  corrected,  the 
judgment  will  stand  affirmed.  Each  party 
will  pay  one-half  the  costs  of  these  appeals. 

BKANTLT,  a  and  SANNER,  con- 
cur. 


NEWMAN  V.  DUNLEAVY  et  aL  (No.  3534.) 
(Supreme  Court  of  Montana.    June  21,  1915.> 

1.  BSOEEBS  «S>10— AVTHOBXTT— TKBUXNATIOX 

OF  AOENOT. 

L'oder  Rev.  Codes,  |  5460,  providing  that, 
unless  tbe  power  of  an  agent  is  coupled  with  an 
interest  in  the  subject  of  the  agency,  it  is  termi- 
nated by  its  revocation  by  the  principal,  where 
an  agent  bad  no  interest  is  the  subject-matter  of 
a  contract  ot  oaployment  of  indefinite  duration 
for  tbe  sale  of  real  estate,  and  had  not  procured 
a  purchaser  ready,  willing,  and  able  to  ouy,  the 
agency  was  revocable  at  the  will  of  the  principal, 
whether  the  agent  consented  thereto  or  not 

[Ed.  Note.— For  other  cases,  see  Brokoa, 
Cent.  Dig.  t  11 ;  Dec.  Dig.  «s»ia] 

2.  BaoKEBS  4BnB4— Aonons  fob  Covmibbioti 
— -BuBDaiv  or  Pboof. 

In  an  action  for  commissioas  ander  a  con- 
tract of  employment  to  sell  real  estate,  plaindS 
has  tbe  burden  of  showing  that,  at  toe  time 
he  produced  a  purchaser  ready,  willing,  and 
able  to  buy  upon  defendants'  terms,  there  was 
then  an  existing  contract  of  employment  be- 
tween himaolf  and  the  defendants,  such  as  would 
be  valid  under  tbe  statute  of  frauds  (Rev. 
Codes,  f  5017,  subd.  6),  requiring  an  s^reement 
authorizing  or  employing  an  agent  or  broker  to 
sell  real  estate  for  compensation  or  a  commis- 
sion to  be  in  writing. 

[Ed.  Note.~For  other  cases,  see  Brt^ers.  Cent. 
Dig.  H  104,  106;  Dec  Dig.  ^84.] 

3.  Brokbbs  «s>85— Actions  fob  Cohkissions 
— evidbhob. 

In  an  action  for  commiaaions  only  mider  a 
broker's  contract  of  employment  to  sdl  real  es- 
tate, evidence  as  to  time  and  monef  expended 
in  finding  a  purchaser  ready,  wilUog,  an<l 
able  to  buy  was  irrelevant,  where  plaintiff 
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failed  to  show  tbitt,  when  hia  agency  wu  revok- 
ed, he  iiai  practically  completed  a  sale,  or  that 
his  efforts  to  do  so  were  approachiog  success. 

[Bd.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  fit  106-115;  Dec.  Dig.  <S=^S5.] 

Al^eal  from  District  Court,  Broadwater 
County;  John  A.  Matthews,  Judge. 

Action  by  C.  C.  Newman  against  John  Dun- 
leavy  and  Anthony  DunleaTj,  a^rtnera  do- 
ing business  as  Dunleavy  Bros.  From  a 
JadffDnent  for  defmdanta,  i^alntiff  appeals. 
Affirmed. 

Oalen  ft  Mettler,  of  Helena,  for  appellant. 
Odell  W.  McConntil,  of  Helena,  for  respond- 
enta. 

HOXJX)WAT,  J.  This  action  was  institut- 
ed to  recover  $2,290  alleged  to  be  due  as 
broker's  commission  for  procuring  a  pur- 
chaser for  real  and  personal  property  which 
defendants  owned  and  desired  to  sell.  The 
complaint  counts  upon  a  written  contract  of 
employment  dated  September  25,  1911,  and 
alleges  that  on  or  about  May  20,  1912,  plain- 
Hft  procured  a  prospective  purchaser  who 
was  ready,  able,  and  willing  to  buy  the  prop- 
erty at  the  agreed  price  and  upon  defend- 
ants' terms.  The  answer  is  substantially  a 
general  denial  and  an  affirmative  plea  that 
defendants  gave  the  plaintiff  an  cation  to 
purchase  their  property  within  a  limited 
time ;  that  he  failed  to  purchase  or  procure 
a  purchaser  within  the  time  allowed  in  the 
option ;  and  that,  when  he  did  furnish  a 
prospectiTe  buyer,  the  option  had  expired, 
and  plaintltr  was  not  then  in  the  employ  of 
defendants  in  any  capacity  whatever.  There 
was  not  any  reply,  and,  upon  the  trial  of  the 
issues  thus  framed,  a  nonsuit  was  granted. 
From  a  Judgment  rendered  and  entered  In 
favor  of  defendants,  plaintiff  has  appealed. 

1.  To  establish  the  contract  sued  upon, 
plaintiff  introduced  In  evidence  certain  cor- 
respondence as  follows: 

(a)  A  letter  of  June  19,  1911,  inquiring  of 
defendants  the  terms  upon  which  they  would 
sell  their  property. 

(b)  A  letter  of  June  26th  from  defendants, 
In  which  they  stated  their  terms  as  $50,000, 
one-half  cash  and  the  balance  In  ten  years. 

(c)  A  letter  by  plaintiff  to  defendants,  dat- 
ed June  27,  1911,  in  which  It  was  made  to 
appear  that  plaintiff  was  seeking  the  property 
for  another  and  not  for  himself,  and  that  an 
option  was  not  desired  at  that  time. 

(d)  A  letter  dated  September  25,  1911,  as 
follows: 

"Mr.  Newman,  Helena— Dear  Sir:  This  is  a 
good  time  to  get  a  buyer  for  the  ranch.  There 
may  be  some  one  at  the  Cair. 

"Dunleavy  Bros. 

"P.  S.  If  yon  make  the  deal  you  get  five  per 
cent.  "D.  B.*- 

There  was  also  Introduced  aa  part  of  plain- 
tiff's croBS-esamination: 

(e)  A  letter  received  by  plaintiff  from  de- 
fendants In  due  course  of  mail,  as  follows: 


"Helena,  Montana,  October  26,  1911. 
"C.  C.  Newman,  Helena,  Montana— Dear  Sir: 
This  is  to  notify  you  that  your  option  to  sell 
my  ranch  and  property  will  expire  on  Wednes- 
day, the  first  day  of  November,  1911,  at  twelve 
o'clock  noon,  and  unless  you  famish  a  porcbaser 
for  the  same  and  the  deal  is  closed  before  that 
date,  you  will  receive  no  commission  from  me 
on  the  sale. 

"Yours  truly,  Dunleavy  Bros." 

(f)  A  letter  dated  December  21,  1911,  and 
received  by  the  plaintiff  In  due  course  of 
mall,  as  follows: 

"C.  C.  Newman,  Helena,  Montana— Dear  Sir: 
I  sold  toKiay,  seventy-five  head  of  my  cattle. 
In  reference  to  the  sale  <a  the  balance  of  my 
cattle  and  the  sale  of  my  lands,  I  would  state 
that  they  are  still  tor  sale,  and  the  first  pur- 
chaser who  comes  and  pays  my  price  will  be 
the  first  one  served.  My  property  is  for  8ale^ 
but  I  will  not  tie  it  up  by  any  contract  giving 
an  ezdosiTe  right  to  sell  or  buy. 

"Yours  truly,  Dunleavy  Bros." 

(g)  A  pr<^>o8ed  option  pr^red  by  the 
plaintiff,  but  which  defendants  refused  to 


(b)  A  proposed  option  prewired  by  defend- 
ants, dated  May  24,  1912,  whi<A  plaintiff  re- 
fused to  idgn,  or  at  least  which  was  not  sign- 
ed by  any  one  of  these  parties. 

(1)  A  letter  received  by  plaintiff  from  de- 
fendants on  May  28,  1&12|  dated  the  same 
day,  as  follows: 

"Mr.  O.  C.  Newman,  Helena,  Montana—Dear 
Sir:  As  you  failed  to  pay  the  $2,000  yesterday, 
upon  the  ranch  deal  we  bad,  you  are  hereby 
notified  that  all  pending  negotiations  are  at  an 
end,  and  you  will  please  return  me  the  abstract 
of  the  property  furnished  you. 

"Yours  truly,  Dunleavy  Brothers. 

"Mr,  C.  C.  Newman:  Betum  abstract  to  Mr. 
McC<»inell  office. 

"Yours  truly,  Dunleavy." 

On  redirect  examination  tihe  plaintiff  of- 
fered In  evidence: 

U)  An  answer  to  defbndantB'  letter  of  Sep- 
tember 25,  1011. 

(k)  An  answer  to  tbelr  letter  of  October 
26,  19U. 

(l)  An  answer  to  tbelr  letter  of  May  28, 

1912. 

The  deposition  of  John  B.  King  was  read 
to  the  Jury,  to  the  effect  that  on  the  last  day 
of  May,  or  tlie  first  day  of  June,  1912,  he 
went  to  tbe  Dnnleai^  ranch  with  plaintiff, 
saw  the  real  property  and  a  portlou  of  the 
peraonal  property,  and  then  and  tliere  ex- 
pressed hla  willingness  to  make  the  purchase 
upon  defendants'  terms.  The  oral  testimony 
of  plaintiff  details  hla  efforts  to  interest  pro- 
spective purchasers  In  defendants'  proper^ 
and  tals  final  success  with  the  witness  King, 
He  offered  also  to  show  that  defendants  knew 
of  bis  efforts  and  acquiesced  ther^ ;  that 
when  they  wrote  the  letter  of  October  2^ 
1911,  tbey  also  knew  that  plaintiff  bad  then 
expended  considerable  time  and  money  in  his 
work ;  and  finally  that  he  did  not  consent  to 
the  withdrawal  of  bis  authority.  The  an- 
swer to  defendants'  letter  of  September  25, 
1911,  and  his  <rfrered  oral  testtm(Hiy  abov^ 
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were  exdnded.  The.  forage^  fBirly  qAto- 
mlzea  tiie  record  before  na. 

[1]  It  la  insisted  that  the  erldence  prodac- 
ed  Id  the  trial  court  establishes  aa  <^er  tqr 
defendants  of  S  per  cent.  oommlsstoD  on  the 
sale  price  of  their  property  for  a  purchaser 
produced  by  plaintiff  who  was  ready,  able, 
and  willing  to  buy,  an  acceptance  at  that 
offer  by  idalntlff,  and  the  production  on  his 
part  of  a  purchaaer  who  met  the  conditions 
Imposed  In  the  offer.  For  the  purpose  of  this 
argnment,  we  may  concede  that  appellant's 
premises  abore  are  eatabUahed;  but,  even 
ao,  the  conclusion  that  he  thereby  made  out 
a  prima  ftide  case  does  not  follow.  He  am* 
cedes  in  his  testimony  that,  whatever  the 
diaracter  of  his  employment,  he  did  not  have 
any  exduslTe  agency  for  the  sale  of  defend- 
ants* property.  If  the  letter  of  September 
26,  1911,  read  in  connecttmi  wiUi  the  negotla- 
tlwa  which  preceded  it,  and  plaintiff's  ac- 
ceptajice  of  the  ofl^,  constltnted  a  ooatract 
of  employment.  It  was  one  of  Indefinite  dnra- 
Uon.  Plaintiff's  agency  was  not  ooopled  with 
an  Interest  In  the  sttbject^natter,  and,  when 
the  letter  of  Octi^r  26,  1911,  was  received 
by  him,  he  had  not  found  a  pundiaser  ready, 
able,  and  willing  to  buy,  and  his  efforts  to 
that  end  were  not  approaching  sueceas.  In- 
deed, he  does  not  claim  that  he  found  such 
purehasw  until  the  last  of  May  or  first  of 
June  of  the  following  year.  The  record  nega- 
tives the  idea  that  on  November  1,  1911,  he 
had  Hr.  King  ander  consideration  as  a  pro- 
spective purchaser.  Under  these  circum- 
stances the  agency  was  revocable  at  the  will 
of  the  principal,  whether  the  agent  consented 
OT  not.   Section  6460,  Revised  Codes. 

In  Laux  v.  Bogl,  46  Mont  445,  123  Pac. 
949,  on  rehearing,  we  said: 

"As  between  the  principal  and  agent,  the  au- 
thority of  the  agent  may  be  revoked  at  any 
time.  Tbe  relation  of  principal  and  ageot  is  a 
persoaal  one ;  and,  if  the  principal  does  not  care 
loDger  to  repose  trust  in  the  agent,  the  law 
will  not  oompd  him  to  do  so." 

It  was  competent  for  the  defendants  to  pre- 
scribe a  limit  upon  the  Ume  during  whldi 
plaintiff's  employment  might  continue,  and, 
npoa  his  failure  to  meet  the  requirements 
thus  imposed,  bis  agency  terminated  auto- 
nuitically  at  Dora  on  November  1, 1911.  The 
record  Is  barren  of  anything  to  indicate  a  re- 
call of  that  revocation.  The  letter  of  Decem- 
ber 21,  1911,  informed  the  plaintiff  of  a  sale 
of  a  portion  of  the  personal  property,  and 
that  the  land  and  remslning  stock  were  still 
fOT  sale,  bat  to  the  first  purchaser  who  ap- 
peared, willing  to  pay  the  jolce.  The  at- 
tempt by  plaintiff  later  to  aecure  an  option, 
and  the  failure  upcm  the  part  of  himself  and 
the  defendants  to  agree  upon  terms,  indicate 
farther  that  no  contract  relatlon^Ip  then 
existed  between  Uiem.  But,  even  if  there 
was  a  rec<^Ition  of  some  sort  of  authority 
In  plaintiff,  It  was  distinctly  r^udlated  and 
withdrawn  by  tbe  letter  of  May  28,  1912. 
This  letter  was  received  by  plaintiff  on  tbe 


same  day  and  before  Mr.  King  had  examin- 
ed the  property. 

[2]  In  our  judgment,  however,  all  of  the 
negotiations  snbseqooit  to  November  1, 1911, 
are  immaterial  to  a  dedaton  ol  the  question 
before  ua.  Oar  statute  of  tmuds  provides, 
among  other  things: 

"The  followiiv  coatxaets  are  Invalid,  unlesa 
the  same,  or  some  note  or  memorandum  thereof, 
be  in  writing  and  subecribed  by  the  party  to  be 
charged,  or  bis  agent:  *  *  *  6.  An  agree- 
ment authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  com- 
pensation,  or  a  commission."  Rev.  Codes.  I 
5017. 

Plaintiff  relied  upon  the  letter  of  Septeni' 
ber  2S,  1911.  and  the  correspondence  whldi 
preceded  it,  to  constitute  his  contract  of  em- 
ployment. He  does  not  CMitend  that  any  oth* 
er  agreem^t  in  writing  was  ever  In  force  be* 
tween  him  and  tbe  defendants;  and  since 
that  contract  was  revoked  on  November  If 
1911,  any  understanding  which  he  may  have 
had  with  defendants  thereafter  would  not 
furnish  a  basis  for  the  present  action.  Plain- 
tiff had  to  assume  the  burden  of  showing 
that,  at  the  time  he  produced  a  porcbaaer 
ready,  able,  and  wlUlng  to  buy  upon  defend- 
ants' terms,  there  was  then  an  exlstlpg  con- 
tract of  employment  between  himself  and 
the  defendants,  such  as  would  be  valid  under 
the  statute  of  frauds  above.  Brophy  v.  Ida- 
ho P.  &  P.  Ca,  31  Mont  279,  78  Pbc;  493. 
This  he  failed  to  da,  and  the  nonauit  follow- 
ed as  of  course. 

[3]  In  deluding  plalntUTs  reply  to  defend- 
ants' letter  of  September  2S,  1911,  and  the 
offered  onl  evidence  aa  to  the  time  and  mon- 
ef  expended  in  the  pursuit  at  his  onploy- 
ment  the  trial  court  did  not  err.  The  offer- 
ed letter  does  not  contain  an  aocQ>tanoe  of 
defendants*  offer;  but  even  if  it  did,  Ita  ex- 
clusion would  only  amount  p>  error  wlthoat 
prejudice.  Plaintiff  did  aco^  tbe  offer,  and 
bia  acceptance  was  known  to,  and  acquiesced 
in  by,  defendants,  who  treated  him  as  their 
agent  In  th^  letter  of  October  20tb  fid- 
lowing.  The  offered  evidence  ot  time  qpent 
and  money  expended  conld  only  become  ma- 
terial In  cnuedioB  with  jwoof  that  at  tbe 
time  of  tbe  revocation  of  his  authority,  plain- 
tiff bad  proctitnlly  completed  a  sale  of  the 
property,  or  his  efforts  towards  a  sale  were 
aj^rooching  aucoeaa.  Lanz  v.  Hotfi,  above, 
on  rehearing.  In  the  abaoice  of  this  aunde- 
mentary  |^w>f,  the  offered  evidence  was  Ir* 
relevant  The  plalntlfl  doea  not  seek  recov- 
ery for  time  apent  or  money  ecpoided,  but 
(mly  for  the  B  pw  eeat  commission  speclfled 
in  the  letter  of  September  25,  1911. 

Counsel  for  respondents  Inrists  that  the 
evidence  Is  insnffldent  to  establish  a  valid 
contract  existing  between  these  parties  at 
any  time,  or  that  the  witness  King  was  finan- 
cially able  to  purchase  the  prop»ty.  Whetlk- 
er  tbe  letter  of  September  25th  and  the  cor- 
respondence which  preceded  It  auffldently 
identic  the  property  is  a  question  which 
would  deserve  more  serious  conslderatloit  If 
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It  was  necetsarilj  Involred.  But  we  haye 
assumed,  wltbout  deciding,  that  the  relatloD- 
Bhip  of  principal  and  agent  was  established, 
and  that  King  was  shown  to  be  financially 
able  to  complete  the  purchase.  It  Is  up<m 
this  assumption  that  we  base  our  coadlaalon 
that  no  error  was  committed  by  the  trial 
court 

The  Jndgmoit  Is  affirmed. 
Affirmed. 

BBANTXiT,  <X  J,,  and  SAlQfBB,  J.,  ctmcoi. 


STATE  ex  rel.  COLEMAN  t.  DISTRICT 
COURT  OF  TENTH  JUDICIAL  DIST.  IN 
AND  FOR  FERGUS  COUNT!  et  al. 
QUO.  8686.) 

OSapreme  Court  of  Montana.    July  3,  1910.) 

1.  CouBTS  «s>201— Habkas  Corpus  €=>1— 
Natcbk  of  Remedy— Otueb  Remedies— "Su- 
pEBvisoKY  Control." 

Habeas  corpus  and  BaperTls(»7  cootrol  are 
not  coacurrent  remedies,  and  one  cannot  be  in- 
Toked  in  aid  of  the  other.  The  former  challeoses 
tha  jurisdiction  of  the  lower  court,  while  the  M- 
ter  concedes  it 

[Ed.  Note.— £^)r  other  cases,  see  Conrts,  Cent 
T>tg.  »  499,  004.  619.  768%.  791;  Dec  Die. 
^20i;  Habeas  Corpus,  Cuit  Dig.  U  1.  3; 
Dec.  Dig.  (S=3l. 

For  other  definitiona,  see  Words  and  Phrases, 
First  and  Second  Series,  Habeas  Corpus;  Su- 
pervisory Control.] 

2.  GOFiEUFT  «=»66— Apphal— Wbtt  or  Su- 

raviSOBT  OONTHOL, 

On  writ  of  supervisory  control  bringing  ap 
the  entire  record  before  the  lower  court  in  the 
contempt  matter,  the  Supreme  Court  is  to  detei^ 
mine  whether  the  lower  court  acted  in  a  man- 
ner so  arbitrary  and  unlawful  as  to  be  tyran- 
nicaL 

[Ed.  Notet— For  other  cases,  see  Contempt, 
Cent.  Dig.  H  213-210^  ^-237;    Dea  lilg. 
»00.] 

8.  Contempt  ^»60  —  PBOCEEDinas  —  Simx- 

OIENCT  or  EVIDENOS. 

Evidence  on  attmrsey's  appUcatttm  for  writ 

of  supervisory  control  to  review  a  judgment  find- 
ing him  guilty  of  contempt  and  imposing  a  fine 
and  imprisonment  held  to  establish  that  he  had 
been  guilty  of  contempt  in  entering  the  judge's 
chambers  without  leave,  taking  a  discarded  mem- 
orandum of  proceedings,  indorsing  it,  and  filing 
It  with  the  clerk  of  court,  in  violation  of  Rev. 
Codes,  f  7309,  aubds.  3,  9,  declaring  misbehavior 
in  office  of  attorney  and  an  onlawfui  Interfer- 
eocs  with  the  process  ox  proceedings  ot  the 
court  to  be  a  "contempt" 

fEd.  Note.— For  other  cases,  eee  ContMnpt, 
Cent  Dig.  g|  183-187;  Dec.  Dig.  ®=s>60. 

For  other  definitions,  see  Words  and  Phrases, 
Slrst  and  Second  Series,  Contempt.] 

4.  OOHTKUPT  «»>55— PBOCEarDINOa-^TlTLB. 

Contunpt  proceedings  should  not  be  entitled 
in  the  prindpal  case,  but  a  citation  should  run 
in  the  name  of  the  state  of  Montana. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  ff  100-161 ;  Dec  Dig.  *=»56.] 

6.  COPJTEMPT  «=77— PUKlSnMEKT. 

Under  Rev.  Codee«  {  731S,  providing  that 
on  adjudging  one  guilty  of  contempt  the  court 
may  impose  a  fine  not  exceeding  $«X>,  or  im- 
prisonment not  ezceedine  five  days,  or  both, 
and  in  view  of  section  9379.  providmg  that  it 
judgment  is  for  Imprisonment,  or  a  fine  and 


imprisonment  an  til  it  fs  paid,  the  defendant 
must  be  oommitted  to  the  prop^  officer  and  de- 
tained until  judgment  is  complied  ^^ith,  an  at- 
torney found  guilty  of  contempt  in  entering  the 
judge's  chambers,  taking  a  discarded  memoran- 
dnm  from  the  wastebasket  indorsing  it  •nd  fll* 
ing  it  with  the  clerk,  was  properly  subject  to 
punishment  by  fine  and  imprisonment  in  the 
county  jail  until  the  fine  was  paid. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  |  268;   Dec.  Dig.  «e»77.] 

Proceedings  tbe  State  of  Montana,  on 
relation  ot  John  A.  Coleman,  for  superrlsory 
control  over  the  District  Court  of  the  Tenth 
Judicial  District  in  and  for  the  County  of 
Fergus  and  Roy  Ayers,  Judge  therectf. 
Motion  to  QUBSh  order  to  show  cause  sos- 
tained,  and  proceeding  dismissed. 

O.  W.  McConn^l,  of  Helena,  for  relator. 
Relden  &  De  Kalt^  of  Lewlstown,  for  re* 
Bpondents. 

HOLLOWAT,  J.  Early  in  this  year  there 
was  pending  In  the  district  court  of  Fergus 
county  an  sctloa  wherein  F.  H.  Stokes  was 
plaintiff  and  W.  A.  iMag  was  def^dantt 
The  action  had  been  tried,  resulting  favM- 
aUy  to  the  plaintlS.  The  defendant  had 
moved  for  a  new  trial  upon  the  minutes  of 
the  court  and  had  presented  fen*  settlement  a 
statement  of  the  case,  under  section  6799, 
Revised  Codes.  On  May  6th  couns^  f<«- 
plaintiff  served  upon  oonnsel  for  defendant 
certain  iM-oposed  ammdments  to  the  state. 
meait,  and  thereafter  counsel  for  defendant 
filed  objectlms  to  such  amendments.  On 
May  18th  a  hearing  upon  the  settlement  was 
had,  and  on  May  19tta  a  roogh  draft  of  a 
minnte  entry  deigned  to  show  the  proceed- 
ings taken  <m  the  day  previous  was  dictated 
by  tbe  court  and  wrlttrai  out  by  the  court 
stenographer.  John  A.  Colonan,  attorney  for 
the  plaintiff,  secured  the  draft  of  the  minute 
entry  from  the  steno^pher,  altered  It  by 
erasures  and  additions,  and  the  same.  In  that 
conditlMi,  was  left  upon  the  judge's  desk. 
On  May  24th,  when  the  attention  of  the  judge 
was  called  to  tiie  proposed  minnte  entry  as 
changed,  he  reused  to  make  use  of  it  and  dls> 
carded  It  by  throwing  It  into  his  wastepaper 
basket  On  Miay  26th  Attorney  Ooleman  call- 
ed upon  the  stenographer  for  the  draft,  and, 
when  Informed  that  it  was  probably  upon  the 
judge's  desk,  asked  that  the  door  of  the 
judge's  chambers  be  unlocked,  and,  when  this 
was  done,  went  into  tbe  diambers,  searched 
amcoig  tbe  papers  upon  tbe  judge's  desk  and 
elsewhere,  and  finally  found  the  discarded 
minute  entry  In  the  wastepaper  basket,  took 
It.  indorsed  thereon  the  title  of  the  court 
and  cause,  and  the  following:  "Transcript  of 
original  minute  entry  made  by  court" — and 
then  procured  it  to  be  filed  by  the  cjerk  of 
court  On  May  28th,  when  It  was  disclosed 
that  this  paper  had  been  filed,  certain  affida- 
vits were  presented  to  the  court  setting  forth 
the  facts,  and  thereupon  a  citation  was  Issued 
to  tbe  attorney  to  stiow  cause  why  he  should 
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not  be  punlsbed  as  for  contempt.  In  re- 
sponse to  the  citation,  the  accused  appeared 
in  person  and  also  presented  his  affldavit  or 
verified  fanswer.  Upon  these  records  a  hear- 
ing was  had,  which  resulted  in  a  judgment 
finding  the  accused  guilty  of  contempt  and 
prescribing  punishment  by  fine  and  imprison- 
ment in  the  county  jail.  Upon  being  com- 
mitted, he  applied  to  this  court  for  a  writ 
of  habeas  corpus,  which  was  granted,  and 
upon  the  return  day  made  the  further  appli- 
cation for  A  writ  of  supervisory  controL  To 
the  order  to  show  canse,  a  motion  to  quash 
was  interpoeed,  and  the  proceeding  sub- 
mitted. 

[1]  1.  Habeas  corpus  and  supervisory  con- 
trol are  not  concurrent  remedies,  and  one 
cannot  be  invoiced  In  aid  of  the  other.  The 
former  challenges  the  jurisdiction  of  the 
lower  court,  while  the  latter  concedes  Juris- 
diction. It  Is  apparent  from  the  affidavit 
for  the  writ  of  habeas  corpus  and  the  return 
made  to  the  writ  that  the  petitioner  could 
not  hope  to  secure  the  desired  relief  in  that 
proceeding ;  and  we  have  accordingly  treated 
the  appUcatl(m  for  the  writ  of  supervisory 
control  as  an  ab&ndoum«tt  of  the  former  pro- 
ceeding. 

[2]  2.  We  are  presented  with  the  entire 
record  which  was  before  the  lower  court  in 
the  contempt  matter,  and  from  it  are  to  de- 
termine whether  the  court  acted  In  a  manner 
so  arbitrary  and  unlawful  as  to  be  tyranni- 
cal. Stiate  ex  rel.  Heinze  t.  District  Ooart, 
82  Mont  679,  81  Pac.  345. 

[3]  From  the  record  It  appears  that  the 
rough  draft  of  the  minute  entry  was  prepared 
only  as  a  memorandum  or  working  basis 
from  which  the  Judge  proposed  to  evoive  an 
appropriate  order  to  be  entered  upon  the 
minutes  reciting  the  proceedings  had  in  court 
on  May  18th.  That  the  judge's  cbAmbers 
were  entered  by  the  accused  in  the  Judge's 
absence,  and  this  discarded  paper  taken  from 
the  wasteba^et  and  filed  with  the  clerk  by 
the  accused,  admits  of  no  doubt.  The  Im- 
portance of  the  document,  as  altered  by  the 
attorney,  arises  from  the  fact  that  there 
was  a  disagreement  between  the  trial  Judge 
and  the  accused  as  to  the  date  upon  which 
the  defendant  had  presented  to  the  Judge 
the  proposed  statement  with  the  amendments 
and  objections^  Under  sections  6788  and 
6796,  Revised  Codes,  made  BiH>Ucable  by  ref- 
erence by  section  6799,  the  duty  was  imposed 
upon  the  moving  party  (In  this  instance  de- 
fendant Long)  to  present  the  proposed  state- 
ment and  ammdm^ts  to  the  Judge  within 
too.  days  from  the  date  upon  which  the 
amendmoits  were  served.  The  amendments 
were  served  on  May  6th.  May  16th  was 
Sunday,  and  Monday,  the  17th,  was  the  last 
day  upon  which  the  defendant  could  act  and 
bring  himself  within  the  statutory  tlma 
Tbe  judge  ot  the  trial  court  contended  that 
the  papers  had  been  presented  to  him  on  the 
17th,  while  the  accused  Insisted  that  they 
wm  not  ^ttwnted  mittl  the  IStta,  or  <Kie  day 


after  the  time  allovred  by  law  had  exirired. 
In  the  rough  draft  of  the  minute  entry  as 
filed  by  the  accused,  the  day  of  presentAtlw 
was  writtra  May  18,  1815.  Notwithstanding 
this  date  appeared  In  the  memorandum  as 
dictated  by  the  judg^  It  is  apparent  from  the 
record  that  the  accused  attorney  knew,  at 
the  time  he  filed  the  memorandum,  that  it 
was  not  the  intention  of  the  judge  to  have 
the  court  minutes  recite  that  the  papers  were 
presented  on  the  18th,  but  that  It  was  his 
Intention  to  have  the  record  disclose  that 
the  presentation  had  been  made  on  the  17th, 
and  within  the  time  allowed  by  law. 

Prom  the  fact  that  the  accused  procured  to 
be  filed  the  discarded  paper  wherein  was 
the  recital  tlnat  the  [U'eeentation  was  made 
on  May  18th,  from  the  fact  that  the  accused 
Indorsed  the  discarded  memorandum,  "Tran- 
script of  original  minute  order  made  by 
court,"  from  the  fact  that  the  accused  secur- 
ed the  discarded  paper  by  entering  the 
judge's  chambers  in  the  absence  of  the  Judg^ 
and  upon  the  hypothesis  that  no  other  possi- 
ble purpose  could  have  been  intended,  the 
court  found  ttvt  the  purpose  of  the  aocosed 
was  to  corrupt  the  records  of  the  court  by 
procuring  the  minutes  to  be  Altered  contain- 
ing a  false  recital,  and  one  which  dlsclo^wd 
that  the  def^dant  in  Stokes  v.  Long  had  no 
right  to  have  the  statem^t  settled.  If,  fr<Mn 
the  record  before  it,  the  lower  court  could 
fairly  draw  the  inference  indicated,  th^  we 
have  no  right  to  interfere. 

There  were  some  slight  ccmMcts  in  the  evl* 
dence  presented  by  the  affidavits.  For  in- 
stance, the  accused  insisted  that  he  dictated 
a  portion  of  the  rong^  draft  ot  the  minute 
entry  In  the  presrace  and  at  the  suggestion  of 
the  judge  himself,  while  the  affidavits  o€  the 
Judge  and  stenographer  make  it  appear  that 
the  draft  was  dictated  by  the  judge  alone. 
Whatever  conflicts  there  were  in  the  evi- 
dence were  resolved  by  the  trial  court  against 
the  accused,  and  we  cannot  say  that  the  de- 
cision upon  this  question  was  not  Justified. 

Any  court  which  would  relinquish  to  inter- 
ested parties  the  right  to  interfere  with  Its 
records,  and  particularly  to  the  extrat  of 
pei-mitting  such  parties  to  dictate  the  min- 
utes of  the  court,  so  that  they  would  not 
correctly  represent  its  proceedings,  would 
forfeit  all  claim  to  respect ;  and  any  attorney 
who  attempts  diandestinely  to  manipulate 
the  records  of  the  court  In  his  own  Interest 
or  the  Interest  of  bis  client  breaches  the  obli- 
gation of  his  oath  of  <^ce  and  is  gallt?  of 
contempt  of  court,  as  defined  In  subdivi- 
sions 3  and  9  of  sectlMi  7309. 

Without  detailing  at  length  the  evldaice 
before  the  lower  court,  we  content  ourselves 
with  saying  that,  in  our  opinion,  the  infer- 
mce  of  guilt  is  a  legitimate  one  to  draw  from 
the  facts  disclosed. 

[4]  Certain  technical  objections  are  urged 
ageiinst  the  proceedings  taken  In  the  lower 
court,  but  conceding  that  cwtenwt  proceed- 
ings alunild  not  be  entitled  In  the  priodpil 
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CBB^  and  tbet  a  citation  idioald  nm  In  tiie 
name  of  the  State  ot  Uontana,  stUl  the  er- 
rors  committed  could  not  prejudice  any  sub- 
stantial right  <a  ttie  aocoeed.  If,  qimhi  the 
hearing  the  preetding  jadge  employed  lan- 
guage which  nUffht  better  huTe  been  omitted, 
this  of  itself  iB  InoonaequaitlaL  A  trial 
in6eB  may  atuaetimee  feel  that  the  oocasltm 
Jnstlfies  the  expression  of  rls^teous  Indlgna- 
tioD,  even  from  the  bewdi.  Tbe  record  falls 
to  Indicate  that  the  oonrt  was  actuated  by 
pos^n  or  prejudice  In  arriving  at  or  inro- 
nounclng  the  Judgment. 

[S]  Assumli^  that  the  eridoice  estab- 
lishes the  guUt  of  the  accused,  Ibe  enormit7 
of  the  offenae  Justlfles  the  puulahment  impos- 
ed. The  record  discloses  a  needless  coUoqay 
between  the  court  and  the  accused  at  the 
hearing,  but  It  foils  to  show  that  the  accused 
was  denied  any  right  to  which  he  was  mtl- 
tled.  On  the  contrary,  it  SKiears  therefrnn 
tliat  he  was  content  to  rest  his  case  upon 
Oie  defense  set  forUi  In  his  affidavit.  It  does 
not  aid  the  accused  to  say  that  the  court 
finally  bad  the  minutes  recite  the  fiicts  stat- 
ed In  the  draft  as  altered*  with  the  ezceptlm 
of  tile  date.  The  date  was  the  matter  tit 
prlnisJ7  impcfftanoe.  Neither  does  it  answer 
to  say  tbat  no  harm  actually  resulted  from 
the  acts  of  the  aoeuaed,  or  that  the  derk  prob- 
ably would  not  have  entered  up  the  minutes 
in  accordance  with  the  terms  of  the  discarded 
memorandum.  Any  act  Acme  for  the  purpose 
of  corrupting  the  court's  records,  whether 
successful  or  not,  constttntes  an  unlawful 
interference  witii  the  proceedings  of  the 
courts  and,  when  an  attorney  Is  the  author  of 
Uie  act,  he  vU^tes  the  duty  enjoined  by  his 
position. 

He  puuishmeut  imposed  is  within  the  lim- 
its ^escribed  by  secUm  7318,  Revised  Codes. 
In  attacking  the  Judgment  which  ;»0Tides 
foT  Imprlsonmoit  until  the  fine  Is  paid, 
counsd  for  the  accused  falls  to  discriminate 
between  the  Jndgm«it  authorized  by  law  to 
be  entered,  and  the  means  which  may  lawful- 
ly be  employed  to  compel  satisfaction  of  the 
Judgmnit   Rev.  God»i,  1  9379. 

The  motion  to  quash  the  ordw  to  show 
cause  Is  sustained,  and  the  proceeding  is  dis- 
missed. 

Dismissed. 

BBANTIiY,  C.  J.,  and  SAXNER,  J.,  concur. 


Ex  parte  COLEMAN.    (No.  3678.) 

(Supreme  Ck)urt  of  Montana.    July  3,  1915.) 

Application  hy  John  A.  Coleman  for  writ  of 
habeas  corpua  Writ  quashed,  and  petitioner 
remanded  to  enstody. 

O.  W.  McConnell,  of  Helraa,  for  petitioner. 

HOLLOWAT,  J.  The  writ  of  habeas  corpas 
heretofore  issued  is  quashed,  and  tbe  petitioner 
ia  remanded  to  tiie  custody  of  ttia  sheriff  of 
FerguB  county. 

BRANTLT,  O.  J.,  and  BANNER,  J.,  con- 
cur. 


INTERSTATE  LUMBER  Ca  T.  WESTERN 
MORTOAQB  ft  WARRANTY  TITLE 

CO.  et  al.    (No.  8093.) 

(Supreme  Court  of  Montana.    July  3,  1916.) 

1.  OoNTaAoTs  ^=3350— Extra  Wobk— Subti- 

CXBNCT  or  EVIDEHCB. 

Evidence,  In  a  proceeding  to  recover  for 
materials  furnished  and  to  enforce  a  material- 
man's lien  therefor,  held  to  warrant  the  allow- 
ance of  pialntifTa  claims  for  extras. 

[Ed-  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ff  1819-1823 ;  Dec.  Dig.  «=»3S0.J 

2.  CONTEACTB  «=»232—R  ECO  VEST  FOB  EXTBA 
MATERIA!/— SpECIFICATIOKS. 

Under  a  specification,  to  be  read  into  a 
contract  to  furnish  material  according  to  lists 
attached,  providing  that  uothing  should  be  coit- 
aidered  extra,  unless  agreed  upon  in  writing 
before  the  extra  work  was  done,  and  signed  by 
the  owner  and  contractor,  and  certified  by  the 
architect,  the  contractor  might  recover  for  extra 
material,  since  the  specification  referred  to  extra 
work  and  not  to  extra  materials. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  1071-1094;  Dec  Dig.  «=>232.] 

3.  CONTEACIB    «SS>232    —    ABBOQAXXDR  OB 

Waiveb. 

A  specification  relating  to  materials,  to  be 
read  into  a  contract  to  furnish  a  certain  quan- 
tity of  materials,  might  be  abrogated  by  a  subse- 
quent oral  agreement  of  the  pai-ties,  or  waived 
without  writing  by  the  party  for  whose'  protec- 
tion it  was  intended. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  I^.  M  1071-1094;  Dec  Dix.  «=>m] 

Appeal  from  District  Court,  Lewis  and 
Clarke  County;  Roy  E.  Ayers,  Judge. 

Action  by  the  Interstate  Lumber  Company 
against  the  Western  Mortgage  &  Warranty 
Title  Company  and  others.  Judgment  for 
plaintiff,  motion  for  new  trial  denied,  and 
defendants  appeal.  Judgment  and  order  af- 
firmed. 

Massena  Bullard,  of  Helena,  for  appel- 
lants. Henry  O.  Smith,  of  Helena,  for  re- 
spondent 


SANNER,  J.  The  Interstate  Lumber  Com- 
pany, plaintiff  below,  agreed  in  writing  with 
the  defendants  that  It  would,  for  the  sum  of 
$3,025,  furnish  "during  the  progress  of  the 
building,  so  as  not  to  delay  the  work,"  cer- 
tain materials  required  In  the  construction 
of  a  rc^dence,  to  wit: 

"All  the  common  lumber,  as  dimension  and 
sheathing,  as  per  list  attached ;  all  the  outside 
finish,  sacfa  as  cornice  and  porch  work,  ceiling, 
window  and  door  frames,  as  per  list  attached ; 
all  the  interior  finish  and  millwork,  such  as 
sfish,  doors,  stairs,  base,  and  other  finish,  as 
per  list  attached.  All  this  material  to  be  in 
strict  accordance  with  tbe  plans  and  specitica- 
tions  and  details  prepared  by  LiijE  &  Haire, 
architects  at  Helena,  Montana,  and  subject  to 
their  approvaL" 

The  oomplalnt,  alleging  compliance  with 
this  contract,  declares  upon  an  onpaid  bal- 
ance of  fl,410.S6  for  materials  furnished 
under  the  same,  and  also  upon  an  account 
for  $358.35  for  additional  or  extra  materials 
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furnished  for  the  building  In  question  at  de- 
fradants'  special  instance  and  reaneet.  The 
answer  admits  the  balance  as  stated  under 
the  contract,  but  claims  an  oCFset  amounting 
to  $420  for  delay,  denies  all  liability  for  the 
extra  materials,  and  pleads  an  offer  and 
tender  to  pay  $1,500  In  settlement  of  plain- 
tliC's  demands.  Trial  of  the  issues  resulted 
in  a  verdict  and  special  findings  of  the  Jury 
in  favor  of  the  plaintiff,  upon  which  a  mon- 
ey judgment  for  $1,768.90  was  entered,  to- 
gether with  a  decree  recoguizing  and  fore- 
closing a  materialman's  lien  for  said  amount 
— all  in  conformity  with  the  allegations  and 
prayer  of  the  complaint  Defendants  appeal 
from  this  Judgment  and  from  an  order  deny- 
ing them  a  new  trial. 

Fourteen  errors  are  assigned,  which  pre- 
sent two  principal  questions,  viz.:  (1)  Does 
the  record  warrant  the  allowance  of  plain- 
tiffs claim  for  otras?  and  (2)  does  It  war- 
rant the  disallowance  of  d^endanti^  (Salm 
for  delay? 

[1]  1.  In  all  the  transactions  relating  to 
the  building,  the  defendant  company  was 
acting  through  its  manager,  the  defendant 
Klelnschmidt,  and  the  construction  was  un- 
der the  Immediate  supenision  of  one  How- 
ard Pew,  engaged  by  them  for  that  purpose. 
It  seems  to  be  conceded  that  the  plaintiff  did 
furnish  all  the  materials  required  by  the 
lists  attached  to  the  contract  and,  so  far  as 
quality  anfl  character  are  concerned,  in 
strict  accordance  with  the  plans,  specifica- 
tions, and  details  of  the  architects.  Uow  the 
so-called  extras  came  to  be  procured  Is  re- 
lated by  Mr.  Pew  as  follows: 

"When  we  had  exhausted  our  common  lumber 
supply,  we  needed  more  lumber,  and  I  went  to 
Mr.  Kleinschmidt  and  asked  him  what  i  should 
do  about  procuring  extra  lumber  needed  on  the 
iaib,  and  I  asked  him  if  I  should  obtain  the 
game  from  the  Interstate  Lumber  Company, 
stating  that  the  Interstate  Lumber  Company 
had  agreed  to  fumiBh  the  extra  lumber  needed 
on  the  job  at  the  same  price  that  they  had  fur- 
nished it  under  the  original  contract,  and  I 
asked  Mm  if  I  should  go  ahead  and  order  the 
lumber  there,  as  I  needed  it^  and  he  told  me 
•Tee.'  I  then  went  to  Mr.  Swmehart  (plaintiff's 
manager),  who  was  in  bis  office  at  the  time,  and 
I  asked  him  if  he  would  agree  to  furnish  the  ex- 
tra lumber  at  the  same  price  at  which  he  was 
furnishing  lumber  on  the  origiual  contract,  and 
be  told  me  'Tes.'  I  went  l^ck  to  Mr.  Klein- 
schmidt then  and  told  him  that  he  (Swinebart) 
had  agreed  to  fumiah  the  lumber  (hut  way, 
and  I  went  buck  then  to  Mr.  Swinebart  with 
my  orders  from  time  to  time  during  the  progress 
of  the  work,  and  they  furnished  the  materials 
for  me  under  .that  arrangement.  I  have  seen 
a  bill  for  extra  material,  which  I  approved 
ifflor  to  the  filing  of  the  lien  in  this  case. 
*  *  *  The  extras  therein  specified  were  actu- 
ally furnished  by  the  plaintiff,  the  Interstate 
Lumber  Company,  and  went  into  the  building, 
under  the  authority  of  Mr.  Kleinschmidt,  as 
above  stated,  and  they  were  absolutely  neces- 
sary to  complete  the  work.  •  •  *  There  was 
no  written  agreement  with  refoence  to  it,  nor 
was  there  any  written  autlunlty." 


[2]  The  oontentlon  of  the  defendants  is 
that,  notwithstanding  these  tdrcamstances, 
recovery  for  the  extra  material  may  not  be 
had  because  the  specifications  are  to  be  read 
into  the  contract,  and  these  contain  a  clause 
that: 

"Nothing  shall  be  considered  as  extra  unless 
it  ia  agreed  upon  in  writing  before  said  extra 
work  is  done,  and  signed  by  the  owner  and  con- 
tractor and  certified  to  by  the  architects." 

The  contention  cannot  be  upheld  for  at 
least  three  reasons,  which  may  be  briefly 
stated  thus:  The  duty  of  plaintiff  uuder  the 
contract  was  measured,  as  to  the  quantity  of 
materials  to  be  furnished,  by  the  lists  atr 
tached;  the  reference  to  the  specifications 
having  to  do,  not  with  quantity,  which  was 
governed  by  the  lists,  but  with  character  and 
quality,  as  to  which  no  fault  was  found. 
The  clause  of  the  specifications  invoked  has 
no  express  reference  to  materials,  but  onl^' 
to  extra  work,  and  there  is  nothing  in  tlie 
record  to  compel  the  inference  that  mate- 
rials were  Intended  to  be  within  its  purview. 
Compliance  with  it  was  therefore  not  essen- 
tial. 

[3]  But,  assuming  the  clause  referred  to 
does  cover  materials  and  Is  to  be  read  into 
the  contract,  that  would  not  prevent  what 
the  evidence  tends  to  establish,  viz.,  the  ab- 
rogation of  this  clause  by  subsequent  oral 
agreement  of  the  parties,  or  its  waiver,  with- 
out writing,  by  the  party  for  whose  protec- 
tion it  was  Intended.  Wortman  v.  Klein- 
schmidt, 12  Mont.  316,  S30,  30  Fac.  2S0; 
Hamilton  r.  Woodworth,  17  Mont  327,  42 
Paa  840 ;  Badders  v.  Davis,  88  Ala.  367,  6 
South.  834 ;  McFadden  v.  O'Donnell,  18  CaL 
160;  Bartlett  v.  Stancbfield,  148  Mass.  3»4. 
19  N.  E.  549.  2  L.  R.  A.  625. 

2.  Whether  the  plaintiff  furnished  the  ma- 
terials promptly,  "so  as  not  to  delay  the 
work,"  and,  if  it  did  not,  whose  was  the 
&ult,  were  questions  of  fact  Upon  them 
the  evidence  seems  to  preponderate  decisive- 
ly against  the  defendants'  contention  that 
there  was  such  failure  or  fault  on  plaintlfTs 
part  The  testimony  of  defendants'  own  su- 
pervisor is  alone  sufficient  to  Justify  the  find- 
ings on  this  point  and  it  is  useless  to  seek 
of  this  court  a  revision  of  the  Judgment  in 
that  regard. 

Error  Is  assigned  upon  certain  rulings  in 
the  admission  and  exclusion  of  evidence. 
These  assignments  are  all  technical  in  char- 
acter. Most  of  the  rulings  complained  of 
were  correct  la  none  of  them  was  there 
error  sufficient  to  command  a  retrial  of  the 
cause. 

The  Judgment  and  order  appealed  from 
are  afllrmed. 

BRANTLX,  a  J.,  and  HOLIX)WAT,  J, 
ooncor. 
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WHEELER  T.  WBIGHTMAJI,  Ciraiity 
TreftBorer.    (No.  200M.) 

(Supreme  Court  of  Kansas.    June  29,  1916.) 

fByllaiut  ly  the  Court) 
L  Taxation  «s>40— GoNsnnmoHAL  P»oti- 

SI0N8— MOBTOAQB  IU6IBTBATI0N  TaX. 

Cbapter  200  of  tbe  Laws  of  1915,  entitled 
"An  act  relating  to  rejdBtration  fees  for,  and 
taxation  of,  real  estate  mortKaices."  contravenes 
section  1  of  ardd*  11  of  tiu  Constftntion,  re- 
quirinR  a  tmifono  and  •qua!  rata  of  aMemmeot 
and  taxation,  and  oonaequently  is  void. 

[I'M.  Note.— For  other  cases,  see  Taxation, 
Cent  Dijt.  !|  68-89 ;  Dec  Dig.  «»40.] 

(Addiiional  BvUabua  by  BUtorial  Btaff.) 

2.  Taxation  t^lftft-BxcHFiioiT— Powmb  ot 

I^OIBLATUn. 

Undw  Const  art.  11,  |  1,  reQuiring  the 
Legislature  to  provide  for  a  oniiorm  and  equal 
rate  for  assessment  and  taxation,  but  all  prop- 
erty used  ezcLusirelr  for  state,  county,  munici- 
pal, literary,  educational,  aduitific.  religious, 
benevolent,  and  charitable  purposes,  and  person- 
al property  to  the  aum  of  at  least  $200  for  each 
family,  aball  be  exempted  from  taxation,  the 
enumerated  exemptions  are  not  exclusive,  but 
tbe  Legislature  can  provide  other  exemptions 
or  increase  the  personal  property  exemptions  of 
each  fnmity,  so  long  as  the  exempt  property 
benefits  the  public  in  a  way  different  from  other 
property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  $  314;  Dec  Dig.  «=»196.] 

3.  Taxation  ^=»40~Conbtitutiokal  Pboti- 

SXONB  —  UNirOBlOTT  —  BZOIBB  AND  PkITZ- 

uac  Tax. 

Const  art  11,  S  1,  requiring  the  Legisla- 
ture to  provide  for  a  uniform  and  equal  rate 
of  assessment  and  taxation,  does  not  preclude 
tlie  Legislature  fr<Hn  jUnpoajng  excise  and  privi- 
lege taxes  wblcli  are  not  uniform,  [wovided  they 
bear  some  reasonable  relation  to  the  privilege 
or  franchise  taxes. 

[Ed.  N'otc— For  other  cases,  see  Taxation, 
Cent  Dig.  fiS  68-89;  Dec.  Dig.  ^40.] 

4.  Taxation  ^»74— 'Pbofebtt  Tax- Mobt- 

OAOE8. 

Laws  1915,  c.  2S0,  provldintr  that  before 
a  mortgage  of  real  property  aball  be  recorded 
there  shall  be  paid  to  the  county  treasurer  a 
registration  fee  based  on  the  amounts  secured 
thereby  and  the  duration  of  tbe  loan,  and  that 
until  such  fee  is  paid  the  mortgage  shall  not 
be  recorded  nor  received  in  evidence  In  any 
proceeding,  or  shall  any  judgment  or  order  or 
tbe  enforcement  thereof  be  entered,  creates  a 
tax  on  the  mortgage  Bs  property,  not  a  tax  on 
the  privilege  of  recording  it 

[Ed.  Note.— Fw  other  eases,  see  Tsxatloii. 
Cent.  Dig.  SS  1S9,  180;  Dec  Dig,  «b»74.1 

Original  application  for  mandamus  by 
Bennett  R.  Wheeler  against  Matt  Welgbt- 
man,  Jr^  County  Treasurer.  On  motion  to 
Quaali  the  altematlTe  writ  Motion  sus- 
tained. 

Bennett  B.  Wheeler  and  John  V.  Bwltser, 
both  of  Tivkeka,  and  C9iester  L  Long,  of  Wi- 
(Alta,  tar  plalntUE.  Ferry,  Dozan  &  Dean,  W. 
E.  AtdilBOQ,  JiAin  It.  Hunt,  James  A.  Trout- 
nun,  and  B.  H.  Allen,  aU  of  T<qpefca,  Ed.  T. 
Haekneyt  of  WeUington,  and  A.  M.  Cowan, 
of  Wldilta,  for  defendant. 


BURCH.  J.  [1]  The  action  is  one  of  man- 
damns  to  compel  tbe  county  treasurer  to  ao* 
cept  the  registration  tee,  duly  tendered,  f6r 
a  real  estate  mortgage  and  to  Indorse  on  the 
mortgage  an  official  certificate  of  the  pay- 
ment of  such  fee,  under  chapter  2G0  of  the 
Laws  of  1915,  The  statute  Is  appended  to 
this  opinion.  The  defendant  moves  to  quash 
the  alternative  writ  for  the  reason  It  does 
not  state  facts  sufficient  to  entitle  the  plain- 
tiff  to  the  desired  relief,  Tbe  motion  to 
quash  raises  tbe  question  of  the  validity  of 
the  statute  imder  article  11  of  the  Constitu- 
tion, relating  to  finance  and  taxation,  section 
1  of  which  reads  as  foUows: 

"The  L^islatnre  shall  provide  for  a  uniform 
and  equal  rate  of  assessment  and  taxation ; 
but  all  property  used  exclusively  for  state, 
county,  municipal,  literary,  educational,  scien- 
tific, religious,  benevolent  and  charitable  pur- 
poses, and  personal  property  to  tbe  amount  of 
at  least  two  hundred  dollars  for  each  family, 
shall  be  exempted  from  taxation." 

The  plaintiff  claims  the  act,  considered 
broadly,  is  one  to  exempt  real  estate  mort- 
gages from  taxation  and  to  tax  the  dvll 
privilege  of  udng  the  public  records.  The 
defendant  claims  the  LegMatnre  has  no 
power  to  exempt  real  estate  mortgages  gen- 
erally from  taxation,  that  the  tax  levied  1b 
not  a  liooase.  privilege  or  erclse  tax,  and 
that  tbe  act  embodies  an  attempt  to  classify 
property  tta  pnrposM  of  taxation  contrary  to 
principles  of  taxation  estabUsbed  by  the  fun- 
damental law. 

It  is  a  matter  ctf  oonmon  kiunrtedge  snd 
regret  that  the  effort  to  assess  and  tax  real 
estate  mortgages  on  the  ad  valorem  plan  as 
a  part  of  the  general  propaty  at  the  state 
has  been  neither  satisfaetoxy  nor  Bneceaafiil. 
The  method  tai  r^vrobated  as  Inrolving  doable 
taxatim.  To  what  extent  this  eritldsm  Is 
economically  sound  Is  not  now  material.  Tba 
prejudice  created  by  the  double  taxation  ar- 
gument against  the  method  is  widespread 
and  dee^p^eated.  It  Is  certain  that  the  m^- 
od  is  prodnctlTe  oC  shamefal  tax  eraston. 
In  1007  real  estate  mortgages  were  listed 
for  taxation  in  this  state  to  the  anunmt  of 
H00O,O00l  By  1914  the  amonnt  was  hrooght 
ap  to  approdmat^  $70,000,000.  It  is  esti- 
mated that  the  hcddingB  of  aecnrlties  of  this 
cbaracter  residaits  ot  Kansas  are  fonr 
times  the  amount  listed,  but  the  resources 
of  the  tax  collecting  (Acials  toe  nncovexlng 
snch  holdings  arocar  to  be  snbstantlally  ex- 
hauated.  In  one  citr  in  the  state  the  ad 
TBloran  tax  takes  87)i  per  ceiM:.  of  the  iur 
come  from  a  six  per  cent  mortgage,  and  45 
per  cent  ot  the  Income  ftom  a  5  per  cent 
mortgage.  Mortgage  holders  feel  they  can- 
not and  sbonld  not  give  up  such  a  propac- 
tSm  of  their  income.  In  numerons  other  tax- 
ing districts  tbe  tax  taken  Is  less  than  one- 
fourth  of  the  percentages  Indicated.  Tbe  re- 
sult Is  Inequality  greater  than  should  resnlt 
from  the  adminlBtratton  of  a  fair  and  Just 
system,  Hhe  supply  of  capital  available  for 
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farm  mntgages  ts  too  llmtted,  the  Interest 
rate  is  too  high,  and  the  time  ^tended  to 
borrowers  Is  too  short  for  the  needs  of  a 
state  the  basis  of  whose  prosperity  Is  agri- 
culture, and  it  la  believed  the  tax  law  may  be 
used  to  render  the  sltnatton  less  acute.  The 
problem  of  how  to  deal  wlOi  real  estate  mort* 
gages  as  aabjecta  of  taxation  baa  embar- 
rassed political  economists  generally  and  tJie 
Legislatures  of  states  other  than  this.  In 
twenty-eight  states  real  estate  mortgages  are 
taxed  as  personal  property.  In  six  states 
they  are  taxed  as  an  interest  in  real  estate. 
In  five  states  a  so-called  registry  tax  la  im- 
praed  which  takes  the  place  of  all  other 
taxes  (Alabama,  Michigan,  Minnesota,  New 
York,  and  Oklahoma).  In  nine  states  real 
estate  mortgages  are  exempt  (Colorado,  Ida- 
ho, Louisiana,  Maine,  Maryland,  New  Jersey, 
Utah,  Washington,  and  Wyoming). 

The  struggle  for  tax  reform  in  this  state 
is  an  interesting  story  which  need  not  be  told 
here.  It  has  long  been  recognized  that  the 
constitutional  provision  quoted  has  outlived 
its  usefulness,  and,  as  outlived  restraints  usu- 
ally do,  now  bars  the  pathway  to  the  estab- 
liahmeut  of  an  equitable  system  of  taxation 
adequate  to  the  present  economic  needs  of  the 
states  Notwithstanding  this  fact,  at  the 
election  in  1014  tbe  people  refused  to  adopt 
a  constitutional  amendment  po'mltting  the 
Legislature  to  classify  subjects  of  taxation 
80  far  as  differences  justify,  In  order  to  se- 
cure a  just  return  from  each.  Following  the 
lead  of  New  York  in  1003,  bills  have  appear- 
ed at  each  session  of  the  Legislature,  be- 
ginning with  that  of  1907,  for  the  adoption 
of  the  registration  tax  on  real  estate  mort- 
gages In  lieu  of  all  other  taxes.  In  1900  and 
1911  bills  of  this  character  were  passed  by 
both  houses,  but  were  vetoed  by  the  Gov- 
ernor. In  1915  Senate  Bill  680  became  a  law, 
and  the  question  Is  whether  or  not  the  Con- 
stitution forbids  Its  execution. 

The  court  was  given  jurisdiction  In  cases 
of  mandamus  by  the  Constitution.  Tbe  case 
presented  falls  within  the  scope  of  such  ju- 
risdiction. l*he  premptory  writ  must  either 
be  issued  or  denied,  and  it  must  be  issued 
or  denied  by  the  exercise  of  judicial  func- 
tions which  cannot  be  surrendered.  The 
writ  cannot  be  issued  or  denied  without  flnd- 
Ing  out  what  the  Constitution  permits  to 
be  done  and  what  the  statute  undertakes  to 
do ;  that  Is,  the  court  cannot  escape  interpre- 
ting the  Constitution  and  the  law.  When  the 
meaning  of  the  Constitution  Is  ascertained, 
the  law  must  be  interpreted  In  auch  a  way 
as  to  uphold  it,  If  possible.  In  case  of  an 
irreconcilable  conflict  the  Constitution  ccm- 
trola.  The  course  of  the  Inquiry  has  been 
well  directed  and  defined  by  ^le  brlefii  and 
oral  arguments  on  behalf  oi  boUi  parttea  and 
on  behalf  of  large  Interests  which  favor  and 
which  are  antagonlatie  to  tibe  teiw.  Tbe  Om- 
stituUonal  command  Is  that  the  Legislature 
flball  provide  for  a  ^nlfram  and  eaual  rate 


of  asaessmait  and  taxation.  ABseaament  la 
a  inrerequlslte  to  t^ipUeatlon  of  any  rate 
of  taxation,  and  assessment  Indndes  listing 
and ,  valuation,  qnils  la  fundamental,  and 
cannot  be  «vnded  by  any  shift  or  device 
whatever. 

In  1860  the  Leglalatore  tmposad  a  tax  of 
8  mllla  on  the  dollar  on  the  taxable  proper- 
ty of  the  state  according  to  the  aasessmmt 
of  that  year,  and  DO  cmts  on  every  white 
male  person  between  the  agea  <a  21  and  fiO 
years.  These  taxes  were  not  collected  in 
ceitaln  counties.  In  1863  the  Legislature 
imposed  the  aggregate  of  the  uncoiled^  tax- 
es on  the  property  taxable  within  such 
counties  according  to  the  aasesBment  of  tike 
year  186S.  In  an  action  of  mandamus  brought 
by  the  Attorney  General  to  compel  the  offi- 
cials of  Leavenworth  county  to  levy  tJie  tax, 
this  court  said : 

"Section  1  of  article  11  of  the  Constitntion 
provides  that  'the  Lefpslature  shall  provide  for 
a  uniform  and  equal  rate  of  assessment  and 
taxation,'  and  this  claaae  most  clearly  implies 
that  taxes  afaall  be  levied  only  accordins  to 
Bucb  uniform  and  equal  rate.  To  comply  with 
this  proviaion  fit  is  clear]  that  taxes  must  be 
aeaessed  nntfonnly  upon  the  property  of  all 
parts  of  the  state,  and,  while  it  may  be  quite 
consistent  with  justice  and  with  this  constitu- 
tiooal  provision  tbat  persons  owing  taxes  im- 
posed by  the  law  of  1860  should  be  compelled 
to  pay  them,  to  collect  such  taxes  of  others  be- 
cause they  now  reside  or  have  property  within 
the  same  county,  imlesa  tbe  whole  state  is  sub- 
jected to  the  same  burthen,  seems  manifestly 
consistent  with  neither.  Reluctant  as  we  are 
to  differ  with  the  letEislative  branch  of  the  gov- 
enuDoit.  we  ars  compelled  to  condude  tbat  tbe 
set  of  1863  in  question  is  ii)C<nisIateDt  with  the 
provisions  of  the  Constitution  above  cited,  and 
therefore  Toid."  State  ex  rel.  Attorney  General 
V.  CommiBsioners  Leavenworth  Co.,  2  Kan.  61, 
69. 

The  action  of  tbe  I^slature  of  1863  was 
evidently  taken  through  inadvertence  and 
oversight  Its  attention  was  fixed  on  the  de- 
linquency of  the  counties  whl(^  had  failed 
to  collect  the  taxes  Imposed  by  the  law  of 
1860,  and  it  looked  no  further  than  to  call 
upon  those  counties  to  make  good  to  the 
state  the  taxes  lost  through  their  laches. 
The  declaration  of  the  court  that  in  order 
to  comply  with  the  Constitution  taxes  must 
be  assessed  uniformly  upon  the  property  of 
all  parts  of  the  state  expressed  the  com- 
mon thought  of  those  who  framed  and  those 
who  ad(vted  the  Constitution.  The  terri- 
torial act  of  1860  to  provide  for  the  assess- 
ment and  collection  of  taxes,  passed  after 
the  Constitution  was  adopted,  but  before  tbe 
state  was  admitted  into  the  Union,  was 
framed  In  accordance  with  the  principle  in- 
volved. The  principle  was  recognized  in  the 
act  of  1862  amending  and  supplementliig  the 
terrltoiial  act  <A  1860^  and  has  been  reoag- 
nlsed  tn  «v^  subsequent  revl^n  of  tlie 
tax  law. 

In  the  caae  of  Hlnea  and  Others  v.  Cl^  of 
Leavenworth  and  OOten,  8  Kaa  186^  decid- 
ed in  1865,  die  court,  In  an  opinion  Gbief 
Juatlce  Grozier,  discnssed  the  oonstltntioiia] 
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vnvUiaa  at  lengtb.  The  &ct8  of  tbe  case 
ate  not  now  material,  bat  the  following  ex- 
tracts fnxn  tbe  (vlnlm  are  of  tbe  Ujj^est 
significance; 

*' Article  11  of  our  Oonstitation  relates  urclu- 
sirelr  to  finance  aod  tazatioo.  Tbe  title  of  the 
artide  is  'Finance  and  Taxation.'  Ordinary 
and  extraordinary  revenues  must  be  raised  in 
accordance  with  its  proridons.  The  financial 
polity  of  the  state  mnst  be  regulated  with  ref- 
erence to  its  reqairements.  It  authorizes  aait- 
able  financial  arrangements  to  be  made  in  emer- 
Kencies.  and  binds  the  particular  orftanizatlon. 
whettiw  state  or  coun^,  to  the  utmost  good 
faith  in  the  fulfillment  of  its  obligations.  It 
prohibits  all  favoritism,  requiring  all  to  con- 
tribnte  in  proportion  to  their  means  to  the 
support  of  the  vubHe  burdens.  *  *  *  It  will 
be  observed  that  the  Gonstitation  does  not  in 
terms  require  that  tbe  property  in  tbe  state 
should  be  taxed  according  to  its  value,  but  it 
must  be  apparent  to  every  one  that  such  was 
the  intenticdt  of  tiie  Gmstitutimi  makers.  Tax- 
es cannot  be  levied  by  an  equal  and  nniform 
rate  except  upoo  tbe  value.  If  so  much  were 
levied  upon  each  acre,  lot,  horse,  cow,  sheep, 
note,  bond,  etc..  the  rate  might  he  uniform,  but 
it  would  be  VU7  unequal.  *  •  •  Tbe  whole 
property  of  the  state  then  must  be  listed  and 
valued  for  taxation.  Now  what  in  common 
parlance  is  this  operation  called?  Bverybody 
would  say  it  is  denominated  *asseesment.'  Such 
is  the  common  acceptation  of  tbe  word,  and  no 
one  but  a  profeMloual  man  would  give  it  any 
other.  The  framers  of  the  Constitution  must 
tiav«  foreseen  that  different  persons  would  be 
employed  in  the  different  countiea  to  make  the 
assessments,  and  that  they  must  inevitably  dif- 
fer in  their  estimates  of  the  value  of  property. 
The  lend,  stock,  etc..  in  one  county  might  be  es- 
timated at  e  much  higher  rate  tiian  in  another, 
which  for  state  purposes  would  produce  a  cor- 
responding  irregularity  in  the  taxation.  This 
would  be  avoided  by  requiring  the  rate  of  as- 
sessment to  be  equal  and  uniform.  And  If  they 
desired  to  accomplish  this  what  better  way  of 
doing  it  than  by  saying  so.  *  *  *  The  mean- 
ing of  the  first  section  of  article  11  is  that  the 
rate  of  taxes  throughout  the  jurisdiction  that 
levies  them  most  be  equal  and  uniform.  If 
tbe  state  levies  them,  the  rate  must  be  equal 
and  uniform  throughout  the  state.  If  the  coun- 
ty levies  them,  then  they  must  be  equal  and 
uniform  throughout  the  county,  and  so  of  the 
township,  city,  or  village.  It  does  not  mean 
that  a  man  in  one  county  shall  pay  the  same 
rate  of  taxation  for  all  pprposes  that  Is  paid 
by  a  man  in  an  adjoining  county.  Now,  the 
property  of  a  man  residing  in  the  dty  of  Leav- 
enworth should  bear  the  same  rate  of  taxation 
for  state  purposes  that  ia  borne  by  tbe  proper- 
ty of  a  man  in  the  remotest  county,  and  for 
connty  purposes  the  same  rate  that  other  men 
in  the  county  pay,  and  for  city  purposes  the 
same  rate  paid  by  other  men  in  tbe  city.  Bach 
man  in  the  state,  county,  and  city  is  equally 
in  proportdon  to  his  property  interested  in 
maintaining  the  state,  county,  and  city  govem- 
nwnti^  and  in  that  proportion  should  bear  tbe 
biudens  equally.  I^ere  is  a  justice  in  this 
arrangement  which  commends  it  to  the  appro- 
bation of  any  right-tbinkinv  man."  8  Kan. 
197.  200,  201. 

In  1881  the  Legislature  undertook  to  reach 
(or  purposes  of  taxation  cattle  driven  from 
the  Indian  Territory  Into  tbe  sonthem  part 
of  tbe  state  for  grazing  purposes.  Such  cat- 
tle were  brou^t  into  tbe  state  after  Mardi 
1st,  and  were  removed  before  tbe  lat  of  De- 
cember. In  an  (pinion  dellTered  by  Mr.  Jus- 
tice Brewer  boldlng  tbe  statute  to  be  oncon- 
Btltatlonal,  tba  court  said: 
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"The  statute  provides  for  a  property  tax,  and. 
unlike  that  considered  in  the  case  of  City  of 
Newton  v.  Atchison  [31  Kan.]  151  [1  Pa&  188. 
47  Am.  Bep.  480],  is  subject  to  the  control  of 
section  1  of  article  11  of  the  state  Constitution. 
The  argument,  briefly  stated,  is  this:  All  per- 
sonal property  in  the  state  on  the  Ist  of  March 
is,  with  the  constitutional  exemptions,  listed 
for  taxation.  This  therefore  enforces  the  Con- 
stitutional rule  of  uniformity.  There  is  no 
general  provision  for  taxing  property  brought 
mto  the  state  after  the  Ist  of  March,  but  by 
this  statute  an  attempt  is  made  to  tax  certain 
kinds  of  (ffopert;  when  brought  into  the  state 
for  certain  purposes.  But,  if  this  is  done,  the 
rate  of  assessment  and  taxation  is  not  uniform 
and  equal.  It  was  said  in  the  case  of  Hines  v. 
City  of  Leavenworth,  S  Kan.  200,  that  'the 
whole  property  of  the  state  must  be  listed  and 
valued  for  taxation,'  If  this  be  true,  must  not 
all  the  property  brought  into  the  atate  after  the 
1st  of  March  be  listed  for  taxation  in  order  to 
support  the  UstlDC  of  part?  Certainly  a  statute 
cannot  be  sustained  which  attempts  to  cast  the 
entire  burden  of  taxation  on  one  class  of  person* 
al  property,  leaving  all  others  exempt.  If  this 
be  true  In  respect  to  the  entire  year,  must  it 
not  be  equally  true  in  respect  to  a  portion ^ 
We  think  this  argument  is  sound,  and  that  if, 
is  addition  to  the  listing  of  all  property  present 
in  the  state  on  the  Ist  of  March,  an  attempt  is 
made  to  list  property  brought  In  after  the  lat 
of  March,  it  must  apt^y  to  all  property  so 
brought  in.  No  distinction  can  be  ms!de  as  to 
property  after  the  1st  of  March,  any  more  than 
it  can  as  to  property  on  that  <Uy."  Graham 
v.  Com'rs  i)t  Chaataaqus  County.  31  Kkd.  473, 
477.  2  Pae.  B49;  662. 

In  1879  the  Legislature  passed  an  act  per- 
mitting a  township  tmstee,  with  tibe  advice 
and  eoncuTrenee  of  the  board  oC  county  com- 
mlBBAoDsn  of  his  county,  to  levy  taxes  on 
the  prcqoerty  of  tiie  cltt2»n8  of  townsh^ 
for  certain  purposes.  The  act  waa  held  void 
because  tbe  tax  did  not  apply  to  property  in 
tbe  township  banging  to  nonresidents  and 
to  persona  or  corporations  not  dtUess  <^  the 
township.  In  the  oi^on  delivered  by  Oilef 
Justice  Hort<Hi,  the  court  said: 

"Under  the  provisions  of  the  statute  the  prop- 
erty in  a  township  owned  by  nonresidents  and 
all  persons  or  corporations  not  citizens  is  ex- 
empt from  the  taxes  levied  for  township,  road, 
and  other  purposes.  *  *  *  If  a  state  tax  Is 
levied  upon  property,  it  must  be  uniform  over 
all  the  state.  If  a  county,  town,  or  dty  tax  is 
levied  upon  property,  it  must  be  uniform 
throughout  the  extent  of  the  territory  to  which 
it  is  applicable.  It  must  also  be  extended  tO' 
all  property  subject  to  taxation,  so  that  all  the 
property  may  he  taxed  eouaUy.  This  is  taxa- 
tion by  a  uniform  rule.  We  do  not  think  that 
the  taxes  provided  for  in  said  subdivision  8  can. 
be  imposed  upon  the  cltixeos  of  a  township 
only.  The  taxes  provided  foe  should  be  levied, 
upon  all  the  property  of  a  township,  to  comply 
with  the  Constitution  of  tbe  state.  We  are  of 
the  opinion,  therefore,  that  the  provisions  of 
said  subdivision  8,  authorizing  a  levy  of  the 
taxes  thwein  named  on  the  property  of  citizens 
only,  is  unconstitutional,  and  that  the  taxes 
levied  cannot  be  collected."  M.  &  M.  By.  Co.  v. 
ChampUn,  87  Kan.  682.  684. 16  Pac  222. 

In  1899  the  Legislature  passed  an  act  to- 
proTlde  for  the  taxatlim  ot  contracts  of  In- 
surance made  with  Insurance  companies  uot 
authorized  to  do  business  In  Kansaa  Sucli 
omtracts  were  to  be  taxed  In  a  sum  equal  to 
10  per  cent,  of  the  amount  at  premium  paid, 
or  contracted  to  be  paid  thereon.  The  court 
held  that  tlie  statute  violated  the  rule  of  uul- 
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formlty  establlsbed  by  the  Constltutioa  In 
the  opinion,  wilttoi  by  the  resent  OhleC 
Justice,  it  was  said: 

"Aa  will  be  obMtred,  the  Constitution  contem- 
plates that  there  will  be  an  aasessment  or  valu- 
ation of  the  property  to  be  nsed  aa  a  basis  of 
the  levy;  and  In  tbis  way  equality  and  uni- 
formity of  taxation  may  be  had  upon  all  the 
property  within  the  taxing  dietrict.  Although 
assessment  is  the  most  important  of  all  the 
steps  in  the  imposition  of  taxes,  no  sasessment 
or  valuation  Is  required  by  the  act  or  made  npon 
the  property  soufcht  to  be  taxed  in  this  case. 
'It  will  be  observed  that  the  Constitution  does 
not  in  terms  require  tiiat  the  property  in  the 
state  should  be  taxed  aceordinf;  to  its  value, 
but  it  must  be  apparent  to  everyone  that  such 
was  the  intention  of  the  Constitution  makers. 
Taxes  cannot  be  levied  upon  equal  and  uniform 
rate  except  upon  the  value.'  Hines  v.  Leaven- 
worth, supra.  To  accomplish  the  uniformity 
and  equality  required  by  the  Constitution,  it 
would  appear  tbat  assessment  or  valuation  is 
indispensable,  and  yet  in  this  case  the  Legisla- 
ture, without  assessment  or  valuation  of  the 
property,  attempts  to  make  an  arbitrary  exac- 
tion. All  other  property  In  the  state  is  required 
to  be  taxed  at  its  true  valae  in  money,  but  here 
no  account  is  taken  <rf  the  solvency  ot  the  com- 

Biny  or  the  value  of  the  security  or  policy, 
owever  values  of  other  property  may  fluctuate 
or  the  rate  of  taxation  thereon  may  change 
from  year  to  year,  no  change  is  made  in  the 
tax  levied  on  the  propertr  in  question.  Tti« 
iaxA  of  uniformity  is  manifest  in  another  way : 
One  taxpayer  has  a  policy  written  in  the  state 
by  a  company  with  authority  on  which  no  tax 
is  imposed,  while  his  n^i^ibor  has  one  written 
by  an  unlicensed  company  at  Indianapolis,  or 
other  place  ou^de  of  the  state,  which  is  sub- 
ject to  taxation.  Taxes  are  uniform  and  equal 
when  imposed  on  all  property  of  the  same  char- 
acter within  the  taxiuK  district,  and  yet  here 
the  insured  pays  a  10  per  cent  tax  upon  a 
policy  written  outside  of  the  state,  while  his 
neii^bor  pays  nothing  on  a  poUey  of  equal 
value  and  oSordlnR  the  aame  pMtecdon  beouise 
it  is  written  withia  thestate.  Contracts  of 
insurance  written  outside  of  the  state  cannot 
be  regarded  as  illegal.  Aside  from  the  consid- 
eration that  they  may  not  be  Kansas  contracts, 
and  are  therefore  beyond  the  reach  of  the  Leg- 
islature, the  act  itself  contemplates  that  such 
contracts  may  and  will  be  made,  and  when 
made  are  to  be  treated  as  property  within  the 
state  and  become  the  subject  of  taxation  here. 
This  is  an  Invidious  discrimination,  purposely 
made,  and  is  a  distinct  departure  from  the  con- 
stitutional rule  of  uniformity."  In  re  Page,  00 
Kan.  842,  Slfi^  B8  Pae.  478.  480  (47  L.  B.  A. 
68>. 

In  189T  tbe  Legislature  passed  a  law  re- 
lating to  the  taxation  of  perstHial  judg- 
ments, sectlou  1  of  which  reads  as  follows: 

"Section  1.  Tbe  term  'personal  judgments' 
shall  inclnde  all  perswal  judgmenta  tot  money 
only,  owned  by  residents  and  nonresidents  of 
the  state  of  Kansas:  Provided,  this  section 
shall  not  apply  to  jud^enta  upon  foreclosure 
of  mort^ges  prior  to  the  sale  of  tbe  lands  de- 
scribed in  tbe  decree,  wotk  and  labor  judgments 
or  for  material  furnished  In  the  erection  of 
buildings,  and  improvements  on  land  or  lots. 
But  ahall  apply  to  all  personal  Judgments  ren- 
dered upon  foreclosure  of  mortgage  after  sale 
when  a  deficiency  judfonent  remains  against  the 
judgment  debtor."    Laws  1807.  c 

In  the  case  of  Hamilton  v.  Wilson,  61  Kan. 

611.  615,  616,  69  Pac.  1069,  1071  (48  L.  R.  A. 

238),  the  court,  speaking  ttirongh  Justice 

William  B.  Smith,  said: 

"It  Is  evident  that  the  prescribed  rule  of  nni- 
tnmity  has  been  disregarded  in  the  diaerimina- 


tlons  made  between  different  classes  of  judg- 
ments mentioned  In  section  1  of  the  set.  It  is 
quite  certain  that  the  law  In  question  was 
passed  for  other  purposes  than  the  production 
of  rerenoe.  This,  however,  would  he  an  imma- 
terial consideration  if  the  taxing  power  had 
confined  Itself  witbin  constitutional  limits.  We 
know  by  common  experience  tbat  judgments 
on  debts  secured  by  mortgages  are  of  modi 
greater  value  than  defidency  judgments  for  the 
same  amounts  remaining  over  after  the  proper- 
ty  upon  which  the;  were  liens  has  been  ex- 
hausted. Yet  under  this  law  such  valuable 
judgments  are  wholly  exempted  while  jndf- 
ments  for  deficiencies  are  taxed.  Again,  it  u 
difficult  to  furnish  a  reaami  why,  under  a  tax 
law  requiring  uniformity  and  equality  in  its 
operation,  a  judgment  for  material  furnished  in 
the  erection  of  buildings  should  be  exempted 
from  taxation,  while  a  judgment  rendered  for 
money  borrowed  to  purchase  the  material  so 
nsed  should  be  taxed.  D^dsBcy  Judgments  re- 
maining after  the  sale  ot  real  estate  upon  fore- 
closure of  mortgages  are  subject  to  be  taxed; 
but  any  deficiency  arising  on  judgments  in  the 
case  of  tbe  foreclosure  of  other  liens,  such  as 
mechanics'  or  materialmen's  liens*  is  wboUj  ex- 
empted. •  *  •  Under  the  above  constiCutioit- 
al  provision,  the  Legislature  has  a  narrow  lati- 
tude in  exempting  property  from  taxation,  and 
the  extent  of  its  departure  from  a  uniform  and 
equal  rate  of  assessmmt  and  levy  is  marked  out 
and  circumscribed  in  express  terms.  This  con' 
stitutional  iwovision  is  to  be  regarded  as  a  limi- 
tation on  the  power  ot  the  Lwslature  to  dis- 
criminate between  different  classes  or  kinds 
property  when  enscting  tax  laws." 

The  foregoing  dedslonB  covering  the  period 
of  the  states  histoE7  to  the  year  ISOO  are 
fall,  clear,  consistent  with  each  other,  and 
IndnbitaUy  sonnd.  The  doctrine  tbef  an- 
nounoe  was  the  one  with  which  the  people 
were  familiar  when  the  Constitution  was 
framed,  and  the  work  of  the  coostltutloDal 
convention  consisted  principally  in  stating 
the  doctrine  In  soltable  lArmaeoIoey.  Hie 
essentials  are  that  eadi  man  In  dty,  county, 
and  state  Is  Interested  in  maintaining  the 
state  and  local  govenmwt^  Tbie  protection 
which  they  afftnrd  and  the  duty  to  mahitaln 
them  are  recdprocaL  The  harden  of  sapffoaet- 
ing  than  shonld  be  borne  eqaally  by  all,  and 
this eQuallty consists Ini;ach  one  contributing 
In  proportlonto  theamonntof  bis proi)eity. 
To  this  end  all  piopeity  In  tbe  state  must  be 
listed  and  valued  for  the  purpose  of  taxation ; 
the  rate  boQi  of  assessment  and  taxation  to  be 
uniform  and  equal  throngbont  the  Jnrisdlc- 
tioa  lending  the  tax.  The  in^ositlon  of  taxes 
upon  selected  classes  of  ptoperty  to  tbe  exclu- 
sion of  others  and  the  exttuptlon  of  selected 
classes  to  the  ecduslon  of  otbsn  constitute 
invidious  discrlminatiw  which  destrcv  uni- 
formity. That  the  system  wwks  badly  now 
is  ground  fi>r  dbange,  hut  the  syatem  having 
been  established  by  the  Gaistltation  aa  a 
limitation  on  tbe  power  ot  the  L^Kldatnre, 
the  0>nslltutian  must  be  changed  btfore  tbe 
system  can  be  changed. 

[2]  The  often-repeated  declarations  ot  tb» 
court  that  the  Constitution  requires  all  prop- 
erty of  the  state  to  be  valued  and  taxed  at 
an  equal  and  uniform  rate  had  no  reference 
to  exempt  pn^rty.  EqnaUy  posltlTe  deda- 
rations  may  be  found  that  all  ^operty  In 
the  state  is  not  required  to  be  nnsmnrfl  ud 
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taxed.  Tha«  1b  do  liieonslBteiicT  between  tbe 
an>Brentl7  conflicting  atateoientjs.  In  one 
kind  exemptlonB  weie  not  considered ;  in  the 
other  oemptlonfl  vere  tafcoi  Into  Msconnt 
^nie  exnnptbm  prorlalon  tbe  Omatttntloii 
Is  a  Qnalifleatiini  ot  the  role  of  nnlformlty 
and  eqnalltr.  It  ia  put  of  a  compound  sen- 
tence etatlng  tb6  rule  and  tbe  exceptions,  and 
commences  with  the  adTersatlTe  "bat."  All 
property  belonging  to  cntaln  daaaem  is 
exempt  abscdntely  from  tnaatlcm  and  poiwDal 
im^^erty  to  the  amount  <tf  at  least  fSOO  for 
each  ftmlly  Is  ex^npt.  The  power  to  exempt 
a  greater  amotmt  of  personal  pT<q>er^  tot: 
families  is  clearly  in^ied  and  power  to  make 
oOier  exemptions  Is  not  expressly  withheld. 
The  first  taxatlim  act  passed  after  the  state 
was  admitted  to  the  Union  (Act  ot  1862, 
amending  the  twiltortal  act  of  18S(Q  made 
other  exemptions  than  those  provided  for  In 
the  Omstltatioa.  The  taxation  act  of  1868 
did  the  same,  and,  so  far  as  known,  the  power 
to  make  additional  exemptions  was  not  ques- 
tioned ontU  ISm  In  that  year  the  Ledsla- 
tare  passed  an  act  exempting  from  taxation 
all  notes,  bonds.  Judgments,  and  eridoMes  of 
ddOt  secured  by  mortgages  <m  real  estate,  and 
the  mortgages  themaelvea  The  Attorney 
Oowral  rendered  an  opinion  that  the  law  was 
anoonstltntlonal,  on  two  gronnda:  First, 
that  the  uniformity  rule  was  violated;  and, 
second,  that  the  specification  of  certain  ex- 
emptions in  the  Cmstitntion  Implied  the  ex- 
duaicm  of  others.  The  act  of  1873  was  re- 
pealed in  1874.  When  the  subject  came  be- 
fore the  court  It  took  the  view  which  evi- 
dently prevailed  when  the  people  first  com- 
menced to  r^nilate  their  governmental  af- 
fairs according  to  the  ConstitutloQ,  and  held 
(hat  the  Constitution  prescribed  a  minimum 
exemption  which  may  be  enlarged  according 
to  the  wisdom  and  discretion  of  the  Legtsla- 
tore.  Otwi'rs  of  Ottawa  County  v.  Nelson,  19 
Kan.  234,27  Am.  R^.  101;  Francis,  Treas.,  v. 
A.,  T.  &  8.  F.  IL  Co.,  19  Kan.  308;  Sumner 
County  V.  Wellington.  66  Kan.  690, 72  Pac.  216, 
60  L.  R.  A.  850,  97  Am.  St  Hep.  396.  Not  only 
does  this  Interpretation  accord  with  the  com- 
mon understanding  at  the  time  the  Constitu- 
tion was  new,  but  It  accords  with  a  canon  of 
interpretation  more  fundamental  than  that  of 
"Ehcpresslo  unius  eat  excluslo  alterlus."  The 
government  of  the  fulted  States  Is  one  of 
granted  powers,  and  must  find  a  warrant  of 
authority  for  all  its  acts  In  tbe  Constitution. 
The  state  governments  possess  all  govern- 
mental power  not  denied  to  them  by  the  Con- 
stitution, and,  in  the  absence  of  a  pr<^lbltion 
expressed  or  necessarily  Imidled,  they  may 
take  all  reasonable  measures  for  the  promo- 
tion of  the  general  welfare.  This  principle 
was  applied  in  the  case  of  State  v.  Dnreln,  70 
Kan.  IS,  80  Pac.  987,  holding  that  the  amend- 
ment to  the  Constitution  prohibiting  the  man- 
ufacturing and  sale  of  Intoxicating  liquors 
except  for  spedfied  purposes  did  not  abridge 
the  power  ct  tba  Leglslatate  to  adc9t  further 


prohibitory  measures,  and  the  principle  has 
been  anilted  in  other  cases. 

The  tlwory  of  the  power  of  the  Legislature 
to  make  exemptions  f^^  taxation  Is  bound  up 
however,  with  the  constitutional  theory  of  tax- 
ation. The  irrlnclple  of  ooDSCltutlona\  law  re- 
ferred to  Is  in  the  final  analysis  a  rule  <tf  Inter- 
IHretation  to  be  resorted  to  In  case  of  need. 
The  framers  of  the  Constitution  dealt  with 
the  subject  of  taxation  and  with  the  subject 
ol  ex^nptlons  according  to  definite  views  en- 
tertained with  respect  to  each,  and  conse- 
quently an  exorcise  of  the  power  to  make  ex- 
eDU)tions  is  conditioned  by  the  Constitution 
In  two  ways:  First,  by  the  express  provision 
relating  to  uniformity  and  equality;  and, 
seoood,  by  the  nature  and  purpose  of  the 
power  Itself. 

Tbe  theory  of  exemption  laws  was  stated 
in  an  opinion  at  the  court  written  by  Mr. 
Justice  Brewer,  in  tbe  case  ia  Washburn  C<A- 
lege  V.  Com'rs  of  Shawnee  County,  8  Kan. 
S44,  348.  decided  in  1871: 

"All  property  receives  protection  from  the 
state.  Bvery  man  is  secured  in  tiie  enjoyments 
of  bis  own,  no  matter  to  what  use  he  devotes 
it.  This  security  and  protection  carry  with 
them  the  correspondlnK  obllKation  to  support 
It  is  an  obligation  which  rests  equally  upon  all. 
It  may  require  military  service  in  time  of  war. 
or  civil  serrice  ia  time  of  peace.  It  always  re- 
quires pecuniary  support  This  is  taxation. 
Tbe  obliftation  to  pay  taxes  is  coextensive  with 
the  i}rotection  received.  An  exemption  from 
taxation  is  a  release  from  this  obllKation,  It  ia 
the  receiving  of  protectiOQ  without  contributing 
to  the  support  of  the  authority  which  protects. 
It  is  an  exception  to  a  mie,  and  is  justified  and 
upheld  apoD  the  theory  of  peculiar  benefits  re- 
ceived by  the  state  from  tbe  property  ex- 
empted." 

This  theory  Is  Illustrated  by  the  Constitu- 
tion Itself.  Property  used  for  state,  county, 
and  municipal  purposes  Is  devoted  directly 
to  public  welfare  ends,  and  taxes  would  have 
to  be  collected  In  some  way  to  pay  taxes  as- 
sessed against  such  property.  Property  used 
for  literary,  educational,  and  scieutiflc  pur- 
poses advances  the  Intelligence  of  the  people 
and  saves  the  collection  and  expenditure  of 
taxes  for  those  purposes.  Property  used  for 
religious  purposes  advances  the  morals  of  tbe 
people.  Property  used  for  benevolent  and 
charitable  purposes  forestalls  the  mainte- 
nance of  public  charges  by  means  of  revenue 
derived  from  taxation.  The  family  group. 
Including  children  to  be  fed  and  clothed  and 
educated,  might  be  broken  up  unless  th^e 
were  preserved  to  it  a  modicum  of  property 
free  from  taxation.  But,  in  order  that  the 
uniform  and  equal  rate  of  assessment  might 
not  be  Infringed,  the  Constitution  limited  the 
exemptions,  other  than  that  allowed  to  fami- 
lies, to  property  "used"  and  used  "adusive- 
ly"  for  the  purpo^  spedfled. 

"The  accumulation  of  large  amounts  of  un- 
taxed property,  by  educational,  charitable,  reli- 
KiouB,  and  other  institutions.  Is  contrary  to  the 
fundamental  rule  requiriof:  an  equal  rate  of  as- 
sessment and  taxation ;  hence  the  Constitution 
makes  'exclusive  use,*  and  for  a  destfinated 
'purpose,'  the  test  of  exemption.'*  Washburn 
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CoUese  T.  Com'n  of  Shawnee  Count;,  8  Kan. 
344,  btI.  par.  3. 

Besides  this,  an  exemption  from  taxation 
granted  througli  favoritism  or  other  arbi- 
trary motive,  of  property  not  benefiting  the 
public  In  any  way  different  from  other  prop- 
erty of  the  state,  could  not  be  sustained, 
even  although  the  financial  effect  otC  the  ex- 
emption might  not  be  appreciably  felt 

"It  Is  difficult  to  coDceive  of  a  justifiable  ex- 
emption law  which  should  select  single  individu* 
als  or  corporations,  or  single  articles  of  prop- 
erty, and,  tafcins  them  oat  of  the  class  to  which 
they  belonsr,  malce  them  the  subject  of  capri- 
cious legislative  favor.  Such  favoritism  could 
make  do  pretense  to  equiUity;  it  would  lack  the 
aemblnnce  of  legitimate  tax  legislatioii."  1 
Cooley  (m  Taxation  (8d  BdJ  p.  881. 

Tbe  oue  ot  Gom'zs  at  Sedgwick  County  r. 
Bunker,  16  Kan.  InTolred  Uie  taxatioa 
ot  real  estate  to  pay  bonds  of  the  county  in 
which  tin  reel  estate  origlnaUy  lay  &tter  the 
real  estate  liad  beea  set  off  to  a  new  county. 
Personal  property  of  the  new  county  was  not 
taxed  to  pay  the  bonds.  AU  real  estate  ot 
the  counl7  issuing  the  bonds  was  permanent- 
ly liable  for  their  payment.  PersfHial  proper- 
ty  was  not  so  liable,  because  it  was  remoTable 
at  any  time,  and  personal  property  0(»nlDg 
into  the  new  county  after  the  partttitm  was 
not  liable  at  all.  Uniformity  and  equality 
in  discharging  tbe  burden  of  tbe  bonds  were 
not  possibly  and  the  court  held  fbat  the  1%- 
islatlve  apportionment  of  the  debt  and  the 
property  between  the  ori^nal  county  and 
the  detached  territory  conformed  as  nearly 
as  tbe  circumstances  would  allow  to  the  rule 
of  uniformity  and  equality.  Substantially 
the  same  question  arose  on  the  division  of  a 
township  in  Ottawa  cotmty,  and  was  decided 
in  the  same  way  on  the  authority  of  the 
Sedgwick  County  C^se.  Com'rs  of  Ottawa 
County  V.  Nelson,  10  Kan.  234,  248  (27  Am. 
Rep.  101).  Dissatisfaction  was  expressed 
with  tbe  decision  in  the  Sedgwick  County 
Case,  and  the  opinion  doses  with  tbe  follow- 
ing statement: 

"The  only  effect  of  this  dedsion  Is  that  it  an- 
nounces the  principle  that  the  L^slature  may, 
when  dividing  a  county  or  township,  rrileve  the 
personal  property  of  tbe  detached  territory  from 
all  liability  for  previous  debta  of  the  county  or 
township,  while  continuing  the  liability  of  all 
tbe  other  property.    Nothing  else  is  decided." 

Another  exceptional  decision  was  rendered 
on  a  peculiar  state  of  facts  In  the  case  of 
Francis,  Treas.,  v.  A.,  T.  &  S.  F.  B.  Co.,  19 
Kan.  303.  Tbe  Santa  FQ  Railway  ran  through 
a  number  of  unorganized  counties  which,  for 
lack  of  organization,  lacked  macblnery  for 
the  assessment  and  collection  of  taxes.  Rail- 
road property  was  assessed  by  the  State 
Board  of  Railroad  Commissioners,  and  con- 
sequently was  taxed  while  other  property  in 
the  unorganized  counties  'escaped  taxation. 
The  court  held  the  Constitution  was  not  vio- 
lated.  In  the  opinion  It  was  said : 

"It  must  be  noticed  that  the  maintenance  of  a 
county  organization  Is  attended  with  expense; 
that  the  noDorganizatlon  is  due  to  the  lack  of 
popuIatloD,  and,  by  implication,  of  property 
sumdent  to  Justify,  in  the  judgment  of  the  Leg- 


islature, the  carrying  of  soeh  a  bordea.  It 
may  well  be  presumed  that  in  these  outlying 
portions  of  tbe  state  the  expense  of  the  machin- 
ery for  collection  would  exceed  the  amonnt  of 
taxes  collected.  Now,  in  order  to  secure  valid 
state  taxation  in  tbe  inhabited  portions,  must 
the  state,  at  an  expense  exceeding  the  proceeds, 
extend  its  tax  machinery  out  among  tbe  few 
settlers  scattered  over  the  plains  In  oar  West- 
ern frontier?  That  would  simply  add  to  the 
burden  of  the  settled  portion  of  the  state,  and 
be  but  a  sacrifice  of  the  sahstance  for  tbe 
shadow.  •  •  •  The  case  has  been  before  at 
for  several  months,  and  the  subject  of  repeated 
consultations  and  frequent  examinations.  The 
conclusions  which  we  have  reached  are  by  no 
means  entirely  satisftbctoir  to  us.  We  hold 
tbe  section  to  be  c<HiBtitutional  and  valid,  not 
because  It  is  dear  to  os  that  it  la  so,  but  be- 
cause it  is  not  clear  to  us  that  it  is  not"  19 
Kan.  310.  316. 

Little  assistance  in  the  elnddattra  tbe 
Oonstltutltm  is  aflOTded  1^  any  of  tbese  cases. 

In  tbe  case  of  Snnmer  County  t.  Wdlisg- 
ton.  66  Kan.  690,  691,  693,  72  PaC;  216^  217 
(60  L.  B.  A.  860.  97  Am.  St  Rep.  39«.  It 
was  b^d  that  tbe  waterwwks  plant  owned 
and  operated  by  the  dty  of  Wellington  was 
exempt  frau  taxation,  and  that  the  fact  the 
city  furnished  water  to  its  innabitanta  and 
other  consumen  did  not  affect  the  exemptimi. 
In  tbe  opinimi  it  was  said: 

"The  supplying  of  water  to  the  inbabltaots, 
while  not  strictly  a  governmental  function,  so 
much  affects  the  health  and  welfare  of  the  peo- 
ple as  to  be  closely  aldn  to  it  Tbe  plant  was 
purchased  with  public  fands;  it  is  operated  by 
tbe  public  officers  and  sgents;  and  rentals  de- 
rived from  its  operation  go  into  the  public  treas- 
ury and  are  expended  for  the  public  b^efit 
The  ownership  and  the  purpose  being  pubUc, 
there  are  good  rrasons  why  the  property  shoold 
be  exempted  from  taxation.  It  is  inconsistent 
with  our  theory  of  government  to  place  a  tax  or 
burden  upon  one  of  the  instrumentalities 
government,  and  thus  to  impede  its  operation. 
*  *  *  If  use,  rather  than  ownership,  were 
applied  as  the  test  to  the  right  of  exemption, 
tbe  result  would  be  the  same.  The  fact  that, 
in  establishing  and  carrying  on  a  system  of  wa- 
terworks, tbe  city  fomishM  water  to  citiieiis 
and  consumers  for  rental  charges,  does  not 
make  it  a  mere  business  enterprise.*' 

The  same  opinion  contained  the  following 

discussion  of  ocmstitutlonal  principles: 

"It  will  be  noticed  that  the  provision  [of  the 
Constitution]  quoted  does  not  require  that  all 
property  in  the  state  shall  be  taxed,  but  does 
provide  thst  all  which  is  subject  to  taxation 
shall  be  uaesaed  and  taxed  at  a  unifbrm  and 
equal  rate.  Certain  exemptions  are  tiierrin 
prescribed  which  the  Legislature  cannot  ignore ; 
but  It  does  not  forbid  the  exercise  of  the  inher- 
ent power  of  the  L^slature  to  exempt  prop- 
erty from  taxation  when,  in  its  judgment,  it 
may  conduce  to  the  public  welfare.  *  •  * 
Our  GoDstitutioD  limits,  rather  than  confers, 
power;  and  hence  we  look  to  it  to  see  what  it 
prohibits,  instead  of  what  it  authorizes.  Un- 
less the  sovereign  power  of  taxation,  which  in- 
cludes the  power  to  make  exemptions,  is  actu- 
ally prohibited  by  the  Constitution,  it  may  be 
exercised  by  the  Legislature.  In  the  absence 
of  constitutional  restrictions,  the  general  rule 
is  that  the  Legislature  has  full  power  to  grant 
exemptions  from  taxation,  and,  there  beiag  no 
such  limitation,  we  cannot  say  that  property 
like  that  In  question,  owned  by  a  city,  may 
not  be  exempted  by  the  Legislature."  w  Kan. 
503,  72  Pa&  217.  60  U  B.  A.  860l  07  Am.  St 
Rep.  886. 
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In  the  <tt)liil(m  la  flie  case  oC  State  Hol- 
cofflb.  85  Kan.  178,  Ue  Paa  SSI,  60  Ll  R.  A. 
(N.  S.)  Ann.  Cas.  lftl2D,  800,  It  was  ob- 
serred  tbat  tbe  Sumner  Coonl^  Case  Invc^Ted 
tbe  Tlgbt  to  tax  tbe  waterworks  plant  ot  a 
Aty  of  the  Btate,  and  tluit  the  language 
the  opinion  flihonld  tw  read  In  tbe  light  of 
the  question  b^ng  treated.  The  property  in- 
TOlved  was  public  property  owned  and  need 
for  imUic  purposeB,  and  the  exemption  was 
clearly  of  the  same  character  as  exemptiona 
specified  in  the  C4mBtitntl<«.  No  question 
arose  as  to  ttie  extoit  to  whUdi  tike  L^ts- 
latnre  may  r^leve  from  taxation  mllre  class- 
es ot  private  property  of  great  value,  ordi- 
narily looked  to  to  supply  a  oonriderable  por- 
tion of  the  necessary  revenue  ot  the  state,  and 
so  Impose  the  burden  elsewhere ;  and  it  was 
not  intended  to  Intimate  that  the  power  to  ex- 
empt  property  txom  taxation  may  be  used 
in  su<A  a  way  as  to  Introdnee  a  aystem  of 
taxaUwt  Bubatanttally  different  from  that 
contemplated  by  tbe  ConsUtntion.  A  warn- 
ing against  such  use  of  the  power  was  given 
in  the  opinion  in  the  case  of  Nattonal  Bank  v. 
Barber,  Treas.,  etc.,  24  Kan.  534,  546,  where 
it  was  said: 

*^iB  court  liu  Intimated  that  it  Is  i>0B8ible 
that  the  Lefflsl&ture  may  have  the  power  to  ex- 
empt from  taxation  peraonal  propert;,  in  addi- 
tion to  tbat  exempted  bvthe  Conatitation.  Ot- 
tawa Co.  v.  Nelson,  19  Kan.  287,  238 ;  Francia 
V.  A..  T.  A  S.  F.  B.  Co..  10  Kan.  811,  312. 
But  this  court  has  never  intended  to  intimate 
or  decide  that  real  estate  may  be  so  exempted. 
And  the  balk  of  all  railroad  property  is  real 
estate." 

The  notion  that  property  taxes  might  be 
abandoned  and  that  public  revenues  might  be 
raised  by  franchise,  privilege,  and  occupation 
taxes  and  other  taxes  of  like  kind  was  not 
present  in  tbe  minds  of  the  framera  of  the 
Constitution  or  of  tbe  people  who  adc^ted  it 
To  tb^  minds  the  property  of  the  state  was 
to  be  taxed  as  a  matter  of  course,  and  all 
property  was  to  be  taxed  according  to  its 
value,  except  tbat  property  which  served  the 
state  In  some  peculiar  way,  whereby  public 
benefits  resulted  equivalent  to  the  benefits 
derived  from  taxes,  might  be  exempted ;  but 
exemptions  of  this  character  could  not  be 
employed  to  buUd  up  large  accumulations  of 
untaxed  property  contrary  to  the  fixed  rule 
requiring  a  uniform  and  equal  rate  of  as- 
sessment and  of  taxation. 

[3]  The  Constitution  does  not  limit  tbe 
sonrces  of  revenue,  and  tbe  Legislature  Is 
left  free  to  resort  to  subjecte  of  taxation  oth- 
er than  property.  Passing  beyond  lands  and 
goods  and  other  tengible  things,  the  Legls- 
latore  may  exact  a  tribute  or  fee  or  tox  on 
tbe  enjoyment  of  conveniences,  advantages, 
privileges,  and  other  sources  and  means  of 
benefit,  emolument,  and  profit.  Tbe  broker, 
factor,  commission  merchant,  or  auctioneer 
may  own  nothing  himself.  The  state  should 
be  compensated  in  some  way  for  the  protec- 
tion afforded  to  the  conduct  of  his  business, 
and  so  a  license  is  required  of  him.  A  num- 
ber ot  individuals  Incorporate  and  secure  the 


rl^t  to  omtract,  iuAA  profwrtr,  and  transact 
bnsineaB  as  freely  as  an  individual,  without 
the  disadvantages  of  a  copartnerahlp  and 
Willi  peipetnal  succeMon  wbldi  avoids  One 
legal  consequences  attending  death.  VUle 
tbe  ftanchlse  is  property  In  a  certain  sense 
and  for  certain  purposes,  tbe  civil  privilege 
enjoyed  is  quite  distinct  from  the  properly  of 
tbe  corporatlMi  and  is  a  Intimate  subject  of 
taxation.  TtM  right  to  teke  property  by  de- 
scent or  devise  is  a  valuaUe  ttilng.  It  is  not  a 
natural  ri^t,  but  is  a  eraatl<m  of  the  law,  and 
may  be  condttioned  «■  the  Legidatore  sees  fit 
A  ctmditton  In  Uie  form  of  an  inheritance  tax 
Is  not  a  tax  on  the  property  wlildi  dMcendsor 
wbldk  is  disposed  ot  by  will,  but  is  an  exdse 
tm  the  devolution  of  tbe  estate^  Oraduated 
tax«s  may  be  Imposed  on  the  ptobate  ot  wills, 
grants  <a  letters  of  administration,  and  even 
ordinary  i»oceedlngs  in  court  The  civil  priv- 
ilege of  recording  deeds,  mortgages,  and  oth- 
er instruments  In  public  offices  provided  at 
tbe  public  expense  Is  subject  to  taxation. 
Sources  of  revenue  ot  this  kind  are  not  sub- 
ject to  valuation  like  property  so  that  each 
person  may  pay  a  ratable  proportion  on  an 
ad  valorem  basis,  and  consequently  dlscriuil- 
nations  and  classlflcatlons  may  be  made  with- 
out infringing  the  constltutlODal  rule  of  uni- 
formity and  equality,  wbictx  applies  to  prop- 
erty taxes  <»iJy.  This  court  has  so  held  in 
numerous  cases,  among  which  are  the  fol- 
lowing: License  taxes,  City  of  Leavenworth 
V.  Booth,  IB  Kan.  627;  City  of  Newton  v. 
AteblBon,  81  Kan.  Ul,  1  Pac.  288,  47  Am. 
R^.  486 ;  In  re  Martin,  62  Kan.  688.  64  Pac. 
43.  Registration  taxes  levied  for  purposes  of 
regulation,  and  not  merely  for  revenue.  State 
ex  rel.  v.  City  ot  Topeka,  86  Kan.  76, 12  Pac. 
310,  SO  Am.  Bep.  520.  Fees,  Beebe  v.  Wells, 
37  Kan.  472,  U  Pac.  665.  Poll  taxes.  State 
ex  rel.  v.  City  of  Tc^ka,  36  Kan.  76, 12  Pac. 
310,  CO  Am.  Rep.  520;  Shane  v.  City  of 
Hutchinson.  88  Kan.  188,  127  Pac.  60a  In- 
heritance taxes.  State  ex  rel.  v.  CSine,  01 
Kan.  416,  137  Pac.  882,  BO  U  R.  A.  (N.  S.) 
90L  Franchise  taxes,  Railway  Co.  v.  Ses- 
sions, 95  Kan.  261.  147  Paa  701.  Privilege 
taxes,  Stete  ex  reL  v.  Sesslona,  05  Kan.  272, 
147  Pac.  780. 

The  only  limitations  on  the  power  to  im- 
pose taxes  of  this  kind  are  that  the  tax  shall 
bear  some  reasonable  relation  to  tbe  right, 
privilege,  or  franchise  taxed,  that  classifica- 
tion shall  be  natural;  and  not  arbitrary  or 
capricious,  and  that  all  persons  or  subjecte 
in  the  same  class  Shall  be  treated  in  the 
same  way.  Tbe  character  of  the  tax  is  not 
necccfsarlly  affected  by  the  circumstance  that 
it  may  be  proportioned  in  the  same  way  as 
the  ordinary  pn^erty  tax.  Thus  license  tax- 
es required  of  merchants  may  be  graduated 
according  to  the  average  amount  of  stock  em- 
ployed in  business.  City  of  Newton  v.  Atchi- 
son, 31  Kan.  151. 1  Pac.  288,  47  Am.  Bep.  486. 
If,  however,  the  tax  in  fleet  rests  on  property, 
no  matter  what  tt  may  be  caDed,  It  is  a 
property  tax,  and  courts  vUI  look  Uirougb 
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fbrm  to  aDtntanoe^  and  will  pnveat  that 
trom  being  done  by  Indirection  wbidi  could 
not  be  accomplished  directly. 

[4]  Cases  In  which  the  courts  have  refosed 
to  stultify  themselves  reqiecttng  the  true 
<^baracter  ot  legislation  and  hare  pierced 
throned  q>eciouuiess  to  reality  are  nnmerou& 
In  the  case  of  Pollo^  t.  X^xmera'  Loan  & 
Tknst  Co.,  157  n.  a  429,  16  Smk  Ct  878.  39 
I«.  Bd.  1^9,  one  of  the  questions  was  whether 
or  not  a  tax  oa  the  rents  or  income  of  real 
estate  was  something  different  from  a  tax  on 
the  real  estate  itself  and  oonaeqimtly  not  a 
direct  tax  which  the  Constitution  of  the 
United  States  requires  ahaU  be  apportioned 
amcnc  the  several  states.  In  the  oplnitu  it 
w«8  said: 

"The  reQulretneot  of  the  Constltntioii  Is  that 
no  direct  tax  Bhall  be  laid  otherwise  than  by 
apportionment;  the  prohibition  is  not  against 
direct  tazee  on  land,  from  which  the  implica- 
tion is  souRbt  to  be  drawn  that  indirect  taxes 
on  land  would  be  constitntional,  but  it  is  agaiast 
all  direct  taxes,  and  it  is  admitted  that  a  tax 
on  real  estate  is  a  direct  tax.  Unless,  there- 
fore, a  tax  apon  rents  or  income  iasuins  oat  of 
lands  is  intrinsically  so  different  from  a  tax 
on  the  land  itself  that  tt  belongs  to  a  wholly 
different  class  of  taxes,  such  taxes  must  be  re- 
garded as  fallinjf  within  the  same  cateeory  as 
a  tax  on  real  estate  eo  nomine.  The  name  of 
the  tax  Is  unimportant.  The  real  question  is : 
Is  there  any  basis  upon  which  to  rest  the  con- 
tention that  real  estate  belosKS  to  one  of  the 
two  Kreat  classes  of  taxes,  and  the  rent  or  in- 
come which  is  the  incident  of  its  ownership  be- 
longs to  the  other?  We  are  unable  to  perceive 
any  Rround  for  the  alleged  distinction.  An 
annual  tax  upon  the  annual  value  or  annual 
user  of  real  estate  appears  to  os  the  same,  in 
substance,  as  an  annual  tax  on  the  real  estate, 
which  would  be  paid  out  of  the  rent  or  income. 
This  law  taxes  the  income  received  from  land 
and  the  growth  or  produce  of  the  land.  Mr. 
Justice  Paterson  observed  in  Hylton's  Case  [3 
Dall.  171,  1  U  Ed.  66<I],  'Land,  independently 
of  Its  produce,  is  of  no  value,'  and  certainly  had 
no  thought  that  direct  taxes  were  confined  to 
unproductive  land. 

If  it  be  true  that  by  varying  the  form  the 
substance  may  be  changed,  it  is  not  easy  to  see 
that  anything  would  remain  of  the  limitations 
of  the  Constitution,  or  of  the  rule  of  taution 
and  rei^esentation,  80  carefully  recognized  and 
guarded  in  favor  of  the  citizena  of  each  state. 
But  constitutional  provisions  cannot  be  thus 
evaded.  It  is  the  substance,  and  not  the  form, 
which  controls,  as  has,  indeed,  been  established 
by  repeated  decisions  of  this  court.  Thus  in 
Brown  v.  Maryland,  12  Wheat  419.  444  [6  L. 
Ed.  67S1,  it  was  held  that  the  tax  on  the  occu- 
pation of  an  importer  was  the  same  as  a  tax  on 
imports,  and  therefore  void.  And  Chief  Justice 
Marshall  ssid :  'It  is  impossible  to  conceal  from 
ourselves  that  this  is  varying  the  form  without 
varying  the  substance.  It  Is  treating  a  prohibi- 
tion whkfa  la  general  as  if  it  were  confined  to  a 
particular  mode  of  doing  the  forbidden  thing. 
All  must  perceive  that  a  tax  on  the  sale  of  an 
article  imported  only  for  sale  is  a  tax  on  the 
article  itsdf.* 

"In  Weston  v.  Charleston,  2  Pet  449  [7  L. 
Ed.  4811,  it  was  held  that  a  tax  on  the  income 
of  United  States  securities  was  a  tax  on  the  se- 
curities themselves,  and  equally  inadmissible. 
•  •  •  So  in  Dobbins  v.  Commissioners,  16 
Pet  485  [10  L.  Ed.  1022],  it  was  decided  that 
the  Income  from  an  official  position  could  not  be 
taxed  if  the  office  itself  was  exempt. 

"In  Almy  t.  California,  24  How.  169  [16 
L.  Ed.  644],  it  was  held  that  a  duty  on  a  bUl  of 
lading  was  the  same  thing  as  a  duty  on  the  ar- 
ticle which  it  represented;  in  Bailroad  Ca  v. 


Jackson.  7  WaU.  268  [19  L.  Ed.  88],  that  a 
tax  upon  the  interest  payaUe  on  bonds  was  a 
tax,  not  upon  the  debtor,  but  upon  the  securi- 
ty:  and  in  Cook  v.  Pennsylvania,  97  U.  S.  066 
[24  Ix  Ed.  1015] ;  that  a  tax  upon  the  amount 
of  sales  of  goods  made  by  an  auctioneer  was  a 
tax  upon  the  goods  sold. 

"In  Philadelphia  Steamship  Co.  v.  Pennsyl- 
vania. 122  U.  S.  326  [7  Sup.  Ct  1118,  30  L. 
Ed.  12001,  and  Leloup  v.  Mobile.  127  U.  S.  640 
[8  Sup.  Ct  1383,  32  U  Ed.  311],  it  was  held 
that  a  tax  on  income  received  from  interstate 
commerce  was  a  tax  upon  the  commerce  itself, 
and  therefore  unauthorised.  And  so,  although 
it  is  thoroughly  settled  that  where  by  way  of 
duties  laid  on  the  transportation  of  the  subjects 
of  interstate  commerce,  and  on  the  receipts  de- 
rived therefrom,  or  on  the  occupation  or  buu- 
ness  of  carrying  it  on,  a  tax  la  levied  by  a  state 
on  interstate  commerce,  such  taxation  amounts 
to  a  regulation  of  such  commerce,  and  cannot  bs 
sustained,  yet  the  property  in  a  state  belonging 
to  a  corporation,  whether  fordgn  or  domestic, 
engaged  in  foreign  or  domestic  commerce,  may 
be  taxed,  and  when  the  tax  is  snbstantially  a 
mere  tax  on  property,  and  not  one  imposed  on 
the  privilege  of  doing  interstate  commerce,  the 
exaction  may  be  sustained.  The  substance, 
and  not  the  shadow,  determines  the  validity  of 
tlte  exercise  of  thepower.'  Postal  Telegraph 
Co.  v.  Adams,  155  U.  S.  Q8&,  698  [15  Sun.  Ct 
268,  360,  39  L.  Ed.  3111.'^57  U.  S.  580^  582 
[16  Sup.  Ct  689,  690  (»»  L.  Ed.  769)]. 

In  the  case  of  State  t.  Kelly,  71  Kan.  811. 
81  Paa  460.  70  U  R.  A.  460.  6  Ann.  Caa.  288, 
this  court  declined  to  sanction  a  deceptive 
piece  of  legislatlfHi  which  embaAed  the  state 
upon  the  work  ot  oonstmcting,  maintaining^ 
and  operating  ui  oil  refinery*  a  work  ot  in- 
ternal improvement,  contrary  to  an  express 
provision  of  the  Coiwtltutlon,  undw  the  gnise 
of  providing  facilities  tar  caring  for  and 
employing  Inmates  of  the  penltoitlary. 

The  foregoing  sufficiently  develops,  states, 
and  illtutrates  all  the  principles  necessary  to 
a  decision  of  the  preset  controversy,  and 
the  act  of  1916  may  now  be  cnialdNed  In 
the  light  of  such  principles. 

No  one  could  successfully  contend  that 
the  Constltntlon  permits  the  Legislature  to 
exempt  all  real  estate  In  the  state  from  tax- 
ation, and  so  cast  the  burden  of  sustaining 
the  government  on  personal  property  and 
other  subjects  of  taxation.  No  one  could 
successfuUy  contend  that  all  personal  prop- 
erty In  the  state  may  be  exempted  from  tax- 
ation, or  that  all  property  belonging  to  cor- 
porations, or  to  a  class  of  corporatlona,  like 
railroads,  may  be  exempted  from  taxation. 
To  do  80  would  manifestly  violate  the  rule 
of  uniformity  and  equality.  Yet  the  Consti- 
tution itself  provides  that  some  real  estate 
and  some  personal  property  shall  be  exempt 
and  contemplotes  that  further  exemptions 
may  be  made.  Such  exemptions  must  rest 
on  the  definite  basis  of  promoting  the  public 
welfare  In  some  [>ecullar  and  substantial  way, 
and  even  then  they  cannot  be  tolerated  to  the 
extent  of  building  up  large  accumulations 
of  favored  property  which  would  disturb 
general  equality  and  uniformity.  But  where 
shall  the  line  be  drawn,  and  on  whidi  side 
of  the  line  does  the  exemption  ot  real  estate 
mortgages  fr<Hn  taxation  taJXt 
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It  common  Inslnen  experience  farnlahes  I 
any  lamp  for  goldaoce  In  tbe  fntnre,  the 
mctftgagor  would  pay  tbe  tax  levied  by  the 
act  of  1916.  So  far  as  results  have  been 
observed,  tabulated,  and  analyzed,  It  appears 
to  be  quite  unlikely  that  tbe  interest  rate 
would  be  substantlaiUy  affected.  The  argu- 
ment from  the  exemption  of  municipal  bonds 
Is  vitiated  by  the  fallacy  of  "a  factor  over- 
looked." and  It  Is  quite  unlikely  that  any 
great  reservoir  of  capital  wbose  movements 
are  controlled  by  economic  forces  and  condi- 
tions not  merely  national,  but  International, 
in  character  and  extrat,  would  be  drained 
into  local  real  estate  mortgage  basins  by 
tinkering  with  local  tax  laws.  So  say  care- 
ful Investigators  and  economists  of  high 
qualification  and  repute.  But  the  Legislature 
may  be  of  a  different  opinion.  It  may  enter- 
tain a  b^ef  that  its  acts  will  In  some  way 
find  exemption  from  the  natural  laws  govern- 
ing the  business  world,  and  will  be  attended 
by  unusually  propitious  consequences.  It 
may  believe  that  by  a  simple  exemption  stat- 
ute it  can  correct  a  crying  evil  of  our  sys- 
tem of  taxation,  and  at  tbe  same  time  solve 
for  this  state  the  problem  of  rural  credits 
which  is  now  engaging  the  earnest  attention 
of  statesmen  and  publicists  throughout  the 
United  States,  including  those  states  which 
now  have  mortgage  exemption  and  mortgage 
r^istratlon  fee  laws.  Who  has  knowledge 
tbmt  the  scheme  Is  wholly  chimerical?  Its 
(^ration  and  results  caimot  be  positively 
determined  In  advance  of  a  trial.  The  Legis- 
lature is  charged  with  the  administration  of 
the  state's  finances,  and  not  the  courts,  and 
la  the  legislative  plan  so  clearly  beyond  the 
warrant  of  the  C<Mistltution  that  the  Legis- 
lature may  not  make  the  financial  experiment 
and  test  the  soundness  ct  its  views? 

It  is  not  inooncelvable  that  a  people  hav- 
ing the  Inctonnatlm  and  the  ezpuience,  and 
Imbued  with  the  ideas  and  sentlmaits  of 
those  who  voted  for  the  adoption  of  tbe  Con- 
stitution would  be  amaaed  at  a  proposal  to 
exempt  from  taxation  an  entire  class  of  prop- 
erty now  estimated  to  be  worth  $300,000,000, 
and  by  the  very  act  of  exemptl«i  to  be  enor- 
mously increased,  which  is  owned  chiefly  by 
capitalists  and  money  lenders.  The  constt- 
tati<mal  fathws  did  not  have  in  mind  finan- 
cial institutions  like  the  mortgage  debenture 
companies  contemplated  by  eection  7  of  the 
act,  which  will  float  their  bwds  In  tlie  mon- 
ey markets  of  the  world  on  the  basis  of  ac- 
cumulations of  untaxed  mortgages.  They 
did  know  about  banks,  and  they  inserted  In 
the  Constitution  a  provlsioi^  immediately  fol- 
lowing the  one  quoted  and  discussed  above, 
which  reads  as  follows: 

"Tbe  Legialatare  abali  provide  for  taxing  the 
Botes  and  billii  discoonted  or  purchased,  moneys 
loaned,  and  other  property,  effects,  or  dues  of 
every  descrli)tiaii  (without  deduction),  of  all 
banks  now  existing,  or  hereafter  to  be  created, 
■nd  of  all  bankers;  so  that  all  property  em- 
ployed  in  banking  ahaU  always  bear  a  burden 


of  taxation  equal  to  Oat  Imposed  upon  the 
property  of  indivldnala.*'   Cmat.  art  U,  I  2. 

Banks  are  large  holders  of  credits  secured 
by  real  estate  mortgages,  and,  if  It  had  be«i 
anticipated  that  another  class  of  money- 
lending  institutions  Would  be  established  side 
by  side  with  banks,  Is  It  not  likely  ttiat  sec- 
tion 2  would  have  been  broadened  to  include 
them,  so  that  all  property  emidnyed  in  that 
business  would  bear  a  burden  of  taxation 
equal  to  that  Imposed  on  the  property  of  in- 
dividuals engaged  in  other  pursuits?  But,  If 
the  state  can  be  supplied  with  cheaper  money 
by  tbe  scheme,  do  not  the  public  benefits  to 
be  derived  from  It  bring  it  within  the  prin- 
ciple underlying  exemption  laws  recognized 
by  the  Constitution?  In  the  view  tbe  court 
takes  of  the  law  it  is  not  necessary  to  give 
categorical  answers  to  Uu  forgoing  ques- 
tions. 

The  act  Is  a  revenue  measure,  and  the 
tribute  levied  is  a  tax.  The  so-called  r^s- 
tratlon  fee  bears  no  relation,  proximate  or 
remote,  to  compensation  for  services  perform- 
ed or  to  the  subject  of  reimbursing  the  state 
for  its  outlay  In  maintaining  the  office  of 
register  of  deeds.  The  usual  registration  fee 
charged  for  these  purposes  must  stlU  be  paid. 
The  tax  is  computed  at  a  per  annum  rate  on 
the  amount  of  the  principal  obligation  secur- 
ed as  a  basis  of  value.  In  the  beginning  tbe 
tax  is  paid  for  the  years  the  mortgage  runs. 
If  the  loan  be  extended  at  maturity,  the  same 
per  annum  rate  is  paid  for  the  period  of 
tbe  extension.  While  this  la  called  a  "re- 
newal registration  fee."  there  Is  no  renewal 
of  anything  for  any  purpose  for  which  rec- 
ords of  Instruments  are  kept  After  ma- 
turity without  an  extension  an  annual  tax 
is  paid,  unless  the  debt  be  discharged  or  fore- 
closure proceedings  be  Instituted.  Exemption 
from  ad  valorem  taxes  and  the  right  to  have 
a  mortgage  enforced  by  Judgmoit  are  secur- 
ed, not  by  recording,  but  by  paying,  the  tax. 
The  tax  Is  distributed  to  the  varloos  funds 
in  the  treasury  precisely  as  otbn  taxes  are 
distributed,  and  It  has  no  ofike  to  perform 
exc^t  to  augment  the  public  revenues.  No 
general  fficemptl<m  from  taxes  Is  declared.  A 
real  estate  mortgage  is  still  subject  to  ad 
valorem  taxes  unless  the  registration  tax  be 
paid,  and  the  registratifm  tax  Is  a  tax  <nL  the 
mortgage,  which  is  property.  The  act  was 
patterned  after  tbe  New  York  law  of  1900, 
which  vras  subsequently  amended,  and  wMidi 
in  its  amended  form  oonstitntea  article  11 
of  the  tax  law  of  that  state  (B  Consolidated 
Laws  of  New  Tork  1909,  p.  4366).  The  New 
York  law  is  the  more  elaborate.  The  Kan- 
sas law  differs  from  it  In  details,  and  con- 
tains provlaitms  not  found  In  the  model,  but 
the  general  scheme  and  the  essence  and  sub- 
stance of  the  two  laws  are  identical,  and  in 
some  instances  words  anpl<^ed  In  the  same 
connection  are  idmtlcal.  Not  being  obliged 
to  contend  with  an  obstruction  In  the  form 
of  a  constitutional  provlsl<m  requiring  a  unl- 
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form  and  eqaal  rate  of  assessment  and  tax- 
ation, the  New  York  Legislature  frankly  des- 
ignated the  Imposition  which  It  laid  a  tax 
and  a  tax  on  mortgages.  Hie  followtDS  quo- 
tations are  illustrative: 

"A  contract  or  a^reeioeDt  by  which  the  In- 
debtednesa  secured  by  any  mortgage  is  increased 
or  added  to,  shall  be  deemed  a  mortgaKe  of  real 
property  for  the  purpose  of  this  article,  and 
shall  be  taxable  as  such  apoo  the  amonnt  of 
such  iaereaBe  or  addition."    Section  250. 

"All  mortgages  of  real  property  situated  with- 
in the  state  which  are  taxed  by  this  article  and 
the  debts  and  the  obligations  which  they  secure, 
together  with  the  paper  writings  evidencing  the 
same,  shall  be  exempt  from  other  taxation  by 
the  state,  coanties,  cities,  towns,  villages, 
school  districts  and  otber  local  subdivisions  of 
the  state."    Section  251. 

"A  tax  of  fifty  cents  for  each  one  hundred 
dollars  and  each  remaining  tnalnr  fraction 
thereof  of  prindpal  debt  or  chligation  which  is, 
or  under  any  contingency  may  be  secured  at  the 
date  of  the  execution  hereof  or  at  any  time 
thereafter  by  mortgage  on  real  property  situated 
within  the  state  recorded  on  or  after  the  first 
day  of  July,  nineteen  hundred  and  six,  is  here- 
by imposed  on  each  such  mortxage.  and  shall 
be  collected  and  paid  as  provided  in  this  article. 
If  the  principal  debt  or  obligation  which  is  or 
by  any  contingency  may  be  secured  by  such 
mortgage  recorded  on  or  after  the  first  day  of 
July,  nineteen  hundred  and  seven,  is  less  than 
one  hundred  dollars,  a  tax  of  fifty  cents  is  here- 
by imposed  on  sudi  mortgage,  and  shall  be  col- 
lected and  paid  as  provided .  in  this  article." 
Section  253. 

"Whenevw  any  mortgage  other  than  a  mort- 
gage spedfied  in  section  two  hundred  and  sixty- 
four  has  been  recorded  prior  to  July  first,  nine- 
teen hundred  and  six,  the  record  owner  tiereof 
may  file  with  the  recording  officer  of  the  county 
in  which  the  real  property,  or  any  part  thereof, 
on  which  said  mortgage  ia  a  lien,  is  situated,  a 
written  statement  under  oath  verified  by  the 
record  owner  or  the  agent  or  officer  of  such  rec- 
ord owner  describing  such  mortgage  by  giving 
the  date  of  the  same  and  the  liber  and  page  of 
the  record  thereof  together  with  the  names  of 
the  parties  thereto,  specifying  the  amount  then 
remaining  unpaid  on  the  debt  or  obligation  se- 
cured thereby,  and  electing  that  it  shall  become 
subject  to  the  tax  prescribed  by  section  two  hun- 
dred and  fifty-three  of  this  chapter."  Section 
254. 

''If  subsequent  to  the  recording  of  a  mortgage 
on  which  all  taxes,  if  any,  accrued  under  this 
article  have  been  paid,  a  supplemental  instru- 
ment or  mortgage  is  recorded  for  the  purpose  of 
correcting  or  perfecting  any  recorded  mortgage, 
*  *  *  such  additional  instroment  or  mort- 
gage shall  not  be  subject  to  taxation  under  this 
article."    Section  255. 

"The  taxes  imposed  by  this  article  shall  be 
payable  on  tbe  recording  of  each  mortgage  of 
real  property  subject  to  taxes  thereunder.  Such 
taxes  shall  be  paid  to  the  recording  officer  of 
any  county  in  which  the  real  property  or  any 
part  thereof  is  situated.  It  shall  be  the  duty 
of  such  recording  officer  to  indorse  upon  each 
mortgage  a  receipt  for  tiie  amount  of  the  tax 
so  paid.  Any  mortgage  so  indorsed  may  there- 
upon or  thereafter  be  recorded  by  any  recording 
officer  and  the  receipt  for  such  tax  indorsed 
upon  each  mortgage  shall  be  recorded  therewith. 
The  record  of  such  receipt  shall  be  conclusive 
proof  that  the  amount  of  tax  stated  therein  has 
been  paid  upon  such  mortgage."    Section  257. 

"No  mortgage  of  real  property  shall  be  record- 
ed by  any  county  clerk  or  register,  uutess  there 
shall  he  paid  the  tax  imposed  by  and  as  in  this 
article  provided.  No  mortgage  of  real  property 
which  U  subject  to  the  taxes  imptsed  by  this 
artide  shall  be  released,  discharged  of  record 
or  racdved  in  eridenoe  in  any  actiim  or  pio- 
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ceeding,  nor  shall  any  aadgnment  of  or  agrtfr 
ment  extending  any  such  mortgage  be  recorded 
unless  tbe  taxes  Imposed  thereon  by  this  article 
shall  have  been  paid  as  provided  In  this  artide. 
No  judgment  or  final  order  ia  any  action  or 
proceeding  shall  be  made  for  the  foredosore  or 
enforcement  of  any  mortgage  which  b  subject 
to  the  taxes  imposed  by  this  artide  or  of  any 
debt  or  obligation  secured  hy  or  which  secures 
any  auch  mortgage,  unless  the  taxes  imposed 
by  this  article  shall  have  been  paid  as  provided 
m  this  artide."   Section  268. 

"When  the  real  imipetty  oorered  by  a  nmt- 
gage  is  assessed  in  more  than  one  county  it 
shall  be  the  duty  of  the  state  board  of  tax  com- 
missioners to  ascertain  tbe  assessed  value  of  tbe 
property  in  each  county  and  to  apportion  the 
amount  upon  which  the  tax  duUl  be  paid  to  tbe 
recording  officer  in  each  of  the  said  counties 
upon  the  basis  of  the  relative  assessments. 
•  •  •  When  tbe  real  property  covered  by  a 
mortgage  Is  located  partiy  within  the  state  and 
partiy  without  the  state  it  shall  be  the  duty  of 
the  state  board  of  tax  commissioners  to  deter- 
mine what  proportion  shall  be  taxable  under 
this  article  hy  determining  the  relative  value 
of  the  mortgaged  property  within  this  state  as 
compared  to  the  total  value  of  tbe  entire  mott- 
gaged  property."    Section  260. 

The  New  York  act  of  1906  supplanted  an 
act  of  1905  which  levied  a  tax  ctf  five  znllla  on 
the  dollar,  uniformly  throu^out  the  state, 
on  the  legal  and  equitable  owneiB  of  bonds, 
notes,  coupons,  or  other  evldaices  of  d^t  or 
obligation  secured  by  any  mortgage  of  real 
estate  and  exempted  the  same  from  local 
taxation.  In  the  case  of  People  v.  Trust  Ck>. 
of  America,  205  N.  Y.  74,  98  N.  B.  207,  the 
court  incidentally  spoke  of  tbe  tax  under  tbe 
act  of  1905  as  a  property  tax  and  the  tax 
under  the  law  of  1906  as  an  excise  tax.  ^e 
distinction,  however,  evidently  referred  mere- 
ly to  tbe  method  of  apportionment,  because 
tbe  Legislature  of  New  York  rested  under  no 
delusion  respecting  the  character  of  tbe  act 
of  1903.  It  intended  to  levy,  and  In  nnmls- 
tafcable  terms  did  levy,  a  tax  on  mortgages 
as  property,  and  left  no  room  to  interpret  its 
action  as  directed  merely  toward  the  dvll 
privilege  of  placing  mortgages  on  record. 
That  an  exdse  tax  may  nevertheless  be  a 
property  tax  is  made  dear  in  an  opinion  de- 
livered by  Chief  Justice  Bigelow  in  tbe  case 
of  OUver  V.  Waahington  Mills,  11  Allen 
(Mass.)  268,  274: 

"The  words  'tax'  and  'excise,'  although  often 
used  as  synonymous,  are  to  be  considered  as 
having  entirely  distinct  and  separate  significa- 
tion^ under  tbe  providona  of  the  Constitution 
of  Massachusetts  (chapter  1,  S  1.  art  4).  The 
former  is  a  charge  apportioned  either  among 
the  whole  peoi^e  of  tbe  state,  or  those  residing 
within  certain  districts,  munidpalities,  or  sec- 
tions. It  is  required  to  be  imposed,  as  we  sball 
more  fully  explain  hereafter,  so  that.  If  levied 
for  the  public  charges  of  government,  it  shall 
be  shared  according  to  the  estate,  real  and  per- 
sonal, which  each  perscm  may  possess;  or,  if 
raised  to  defray  tbe  cost  of  some  local  im^ore- 
ment  of  a  public  nature,  it  shall  be  borne  by 
those  who  will  receive  some  spedal  and  pecohar 
benefit  or  advantage  which  an  expenditure  at 
monnr  for  a  public  object  may  cauae  to  those 
on  whom  the  tax  is  assessed.  An  excise,  on  the 
otber  hand,  is  of  a  different  diaracter.  It  is 
based  on  no  rule  of  apportionment  or  equality 
wliatever.  It  is  a  fixed.  idMolate^  and  direct 
charge  laid  on  merebandiae,  products,  or  oob- 
moditierv  without  any  regard  to  the  aaonat  of 
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firopertr  Monffinr  to  those  on  whom  it  may 
all,  or  to  aD7  supposed  relation  between  mon- 
ey expoided  for  a  public  object  and  a  special 
boieflt  occasioned  to  thoae  by  whom  the  charge 
la  to  ba  paid." 

The  atatates  of  Mlclilgan,  Minnesota,  and 
OkUhoma  an  framed  aoecurdlng  to  the  New 
Yortc  adiene.  In  Michigan  and  Oklahoma, 
as  In  New  York,  no  ctmstltotional  impedi- 
ment stood  in  the  way.  Id  Minnesota  the 
Cfmstitidlon  was  ammded  to  eliminate  a 
provision  dmtlar  to  the  eonalltr  and  onl- 
formlty  prOTlsltm  of  the  Ooostltatlon  of  this 
state  80  that  the  sdieme  could  be  adopted. 
In  Bflchigan,  Minnesota,  and  Oklahoma  the 
Legislatures  resorted  to  no  veiling  device  of 
l^uraaeology,  and  the  tax  Is  known  to  be  what 
it  is  in  fact— «  special  tax  <m  a  dass  of  prop- 
erty. TXm  Supreme  Coart  d  Minnesota  ex- 
pressed itself  on  the  subject  as  ftrilows: 

"lliere  were  good  and  snfildent  reasMis  why 
a  n>ecial  method  should  be  devised  for  the  tax- 
ation of  this  kind  of  property.  It  is  a  notori- 
ODB  fact  that  the  owners  of  tecuritiea  in  the 
form  of  bonds  and  notes  have  not  been  in  the 
habit  of  paying  their  proportionate  share  of  the 
taxes.  Thia  has  been  due  in  a  measure  to  the 
ease  with  which  the  existence  of  such  property 
can  be  concealed  from  the  tax  officials.  But 
when  the  owner  of  a  note  takes  a  mortgage  on 
real  estate  aa  aecori^.  and  places  it  upon  the 

Eublic  records^  be  exposes  his  ownership — at 
lasl^  his  ostenrible  ownership — and  enables  the 
assesaor  to  reach  him.  The  perfect  security  af- 
forded a  good  real  estate  mtntgue  makes  it 
necessary  for  the  owner  to  accept  a  low  rate  of 
interest,  and  the  adequate  net  retums.  after 
paying  taxes  In  the  ordinair  way,  often  result 
in  practical  ctmfiscation.  The  owner  is  thus 
tempted  to  seek  some  devious  method  for  escap- 
ing taxation,  in  order  that  he  may  be  on  an 
equality  with  the  owner  of  an  unsecured  note 
or  bond  which  rests  undiscovered  in  a  safety 
depofdt  Tault  The  mortgage  is  therefore  taken 
in  tiie  name  of  a  nonresident,  or  the  money  is 
sent  to  another  state,  and  there  loaned  in  the 
name  of  the  true  owner.  Experience  has  shown 
that  it  is  very  difficult,  if  not  impossible,  to 
fairly  and  successfully  tax  this  kind  of  property 
under  the  nrstem  ordinarily  applied  to  personal 
property.  This  practical  difficulty  alone  fur- 
nishes a  basis  for  a  classification,  and  justifies 
the  Legislature  in  devising  ■  special  method  for 
the  taxation  of  the  subjects  of  that  claas.  To 
a  certain  extent  the  method  provided  in  the 
statute  under  consideration  recognizes  the  jus- 
tice of  the  claim  that  taxing  mortgages  accord- 
ing to  the  ordinary  methods  results  in  inequali- 
ty and  injustice,  and  constitutes  a  constant 
temptation  to  fraud  whereby  the  honest  and  the 
innocent  are  made  to  suffer.  By  requiring  a 
registration  tax.  every  mortfrage  security  pays  a 
moderate  tax,  and  this,  in  the  judgment  of  the 
L^ialatuie,  is  preferable  to  the  cortain  uncer- 
tainties of  the  old  system."  Mutual  Benefit 
Ids.  Co.  v.  CouDty  of  Martin,  104  Minn.  119, 
182,  lie  N.  W.  572,  574. 

The  true  character  of  these  laws  and  the 
reason  for  their  adoption  were  accurately 
and  concisely  stated  In  an  opinion  of  the 
Supreme  Court  of  Michigan  which  reads  as 
follows: 

"The  history  of  the  adoption  of  this  act  is  a 
matter  of  common  knowledge.  It  Is  well  claim- 
ed by  relator  that  mortgages  and  like  instru- 
ments had  been  concealed  from  assessing  offi- 
cers by  putting  them  in  the  names  of  nonresi- 
dents, withholding  them  from  record,  and  other 
familiar  means,  and  it  was  urged  that,  if  a  spe- 
cial tax  could  he  imposed  upon  these  Instra- 


ments  when  they  were  recorded,  and  their  fore- 
closure made  dependent  upon  their  having  l>eeD 
recorded,  and  the  tax  made  sufficiently  low  in 
amount,  there  would  he  an  inducement  to  dis- 
close mortgagee  to  the  asaeaaing  officer,  rather 
than  hide  them,  as  theretofore.  With  this  end 
in  view,  the  act  was  passed."  Union  Trust  Co. 
V.  Detroit  Ciom.  Council,  170  Mich.  692,  606, 
137  N.  W.  122.  124. 

Besides  Inducing  persons  who  have  been 
in  the  habit  of  employing  methods  to  escape 
taxation  to  disclose  their  mortgage  holdings, 
the  Legislature  of  this  state  hoped  to  attract 
more  capital  to  the  real  estate  mortgage 
business.  The  court  expresses  no  opinion  re- 
garding the  soundness  of  the  policy,  because 
it  has  no  legal  concern  with  the  wisdom  or 
unwisdom  of  legislative  policies.  The  method 
adopted  to  carry  out  the  policy,  however,  is 
the  method  of  the  property  tax.  The  only 
marked  difference  between  the  statutes  of 
the  states  referred  to  and  the  Kansas  statute, 
barring  matters  of  detail,  is  that  In  the 
latter  the  soothing  term  "registration  fee" 
is  used  instead  of  the  rude  word  "tax."  The 
voice  is  the  voice  of  crafty  Jacob,  but  the 
hands  are  the  hands  of  hairy  Esau,  and  the 
court  declines  to  be  deceived  by  a  name  when 
it  knows  what  everybody  else  knows,  that 
the  statute  embodies  a  method  now  becoming 
common  of  taxing  real  estate  mortgages. 

The  state  of  Alabama  has  a  mortgage  reg- 
istration tax  law,  the  material  portions  of 
which  read  as  follows: 

"7.  A.  No  mortgage,  deed  <tf  trust,  contract 
of  CMiditional  sales,  or  other  instrument  in  the 
nature  of  a  mortgage,  which  ia  given  to  secure 
the  payment  of  any  debt  which  such  mortgage, 
deed  of  trust,  contract  of  conditional  sale,  or 
other  Instrument  of  like  character,  shall  be 
executed  so  wi  to  convey  real  property  or  any 
Interest  in  real  property  or  personal  property 
which  is  situated  within  this  state,  shall  be  re- 
ceived for  record  unless  the  following  privilege 
taxes  shall  have  been  paid  upon  such  instru- 
ment before  the  same  shall  be  offered  for  record, 
to  wit:  Upon  all  such  instmments  which  are 
executed  to  secure  any  indebtedness  which  shall 
not  exceed  one  hundred  dollars,  there  shall  be 
paid  the  sum  of  fifteen  cents,  and  upon  all  such 
instruments,  which  shall  be  executed  to  secure 
an  indebtedness  of  more  than  one  hundred  dol- 
lars there  shall  be  paid  the  sum  of  fifteen  cents 
for  each  one  hundred  dollars  of  said  indebted- 
ness or  portion  thereof,  which  is  secured  by 
said  mortgage,  deed  of  trust,  contract  of  condi- 
tion of  sale,  or  other  instrument  of  like  charac- 
ter, to  be  paid  for  by  the  lender. 

"D.  There  shall  he  no  ad  valorem  tax  collect- 
ed upon  any  such  instrument,  or  the  delQts  se- 
cured thereby,  which  shall  have  paid  the  tax 
iwescribed  by  this  snhdivlsion,  either  state, 
county,  or  municipal." 

1  Civ.  Code  of  Alabama  1907,  |  2082,  par.  7. 

In  Alabama  judges  ot  probate  are  the 
recording  i^cers.  When  a  mortgage  is  pre- 
sented for  record,  the  taxes  are  paid  to  him, 
and  he  gives  a  certificate  of  such  payment 
He  retains  a  percentage  of  the  tax  as  re- 
muneration for  his  services,  and  distributes 
the  renialoder,  part  to  the  county  treasurer 
and  part  to  the  state.  If  a  mortgage  cover 
land  In  more  than  one  connty,  the  tax  Is  di- 
vided between  them.  The  Legislatnre  of 
Alabama  called  this  tax  a  i^vUege  tax.  The 
SajNTeme  Court  of  Alabama  d^cribed  the'  tax 
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as  one  Imposed  for  the  privilege  of  recording 
mortgages  (State  t.  Alabama  Fuel  ft  Iron  Go. 
[Ala.]  66  South.  169.  L.  B.  A.  1915A,  185),  and 
!t  Is  a  genuine  privilege  tax.  The  tax  Itself 
18  very  low — 15  cents  per  $100,  no  matter 
what  the  duration  of  the  instrument  The 
collecting  officer  retains  a  part  of  the  tax 
for  his  services.  The  Inducement  to  record 
and  pay  the  tax,  besides  the  advantages  se- 
cured by  recording,  consists  In  exemption 
from  the  usual  ad  valorem  taxes,  and  a  mort- 
gage holder  may  withhold  hUi  Instrument 
from  record  If  he  see  fit  without  any  kind 
of  coercion.  Stated  In  another  way,  the 
privilege  of  recording  a  mortgage,  whlc^  as 
property,  Is  subject  to  ad  valorem  taxes.  Is 
denied  unless  a  small  tax  be  paid.  If  the 
privilege  be  exercised,  an  additional  privilege 
is  extended,  that  of  exemption  fn»u  ad  val' 
orem  taxation ;  but  tbe  mortgage  holder  has 
a  free  choice  to  take  or  to  renounce  the 
inrlTllege.  If  he  renounce  the  privilege,  he 
loses  nothing  but  the  benefits  it  affords.  He 
is  not  driven  to  swallow  his  "privilege"  under 
pain  of  forfeiting  his  security,  as  section  6 
of  the  Kansas  statute  and  corresponding 
sections  of  statutes  like  It  require. 

The  state  of  Vii^nla  lays  a  privilege  tax 
on  the  registration  of  deeds,  mortgages,  con- 
tracts, and  other  instruments  entitled  to 
record.  These  taxes  are  distinct  from  ordi- 
nary property  taxes.  The  Supreme  Court  of 
Appeals  of  that  state  has  properly  held  that 
this  tax  is  not  a  property  tax,  but  is  a  tax 
on  tbe  civil  privilege  of  enjoying  the  bene- 
fits and  advantages  of  the  registration  laws. 
Pocahontas  Collieries  Co.  v.  Commonwealth, 
113  Va.  108.  73  S.  E.  446.  The  true  character 
of  the  tax  was  Illustrated  in  the  case  of 
Savllle  V.  Va.  By.  ft  P.  Co.,  114  Va.  444,  452, 
76  S.  E.  954,  957: 

"No  one  is  requiring  the  Virginia  Bailway  & 
Power  Company  to  spread  ttiis  indenture  npcm 
the  records.  It  is  free  to  do  as  it  pleases  in 
that  respect  It  would  not  have  executed  tbe 
mortKage  in  the  first  place,  bnt  that  it  derired, 
for  itB  own  advantage,  to  fumieh  tbe  best  se- 
curity it  could  provide  for  the  pajment  of  its 
bonds,  and  thereby  to  enhance  their  ralue  upon 
tbe  market  In  farthersnce  of  this  purpose  it 
soURht  the  privilefte  of  having  its  aecoDd  mort' 
KBge  spread  upon  the  records  of  the  cliancery 
court  of  the  city  of  Bichmond,  and  for  that 
priviluce  the  state  has  seen  fit  to  impose  the 
tax  which  the.  clerk  of  that  court  draianded." 

No  amount  of  metaphysical  involution  can 
harmonize  the  Alabama  and  Virginia  laws 
with  tbe  Kansas  law.  When  a  contribution 
is  levied  as  the  price  ot  a  privilege  a  person 
may  pay  the  price  and  enjoy  the  privilege  or 
forego  the  privll^e  and  avoid  paying  the 
price.  The  contribution  is  not  exacted  unless 
the  enjoymoit  of  the  benefits  and  advantages 
of  the  privilege  Is  claimed.  Take  the  case 
of  Cl^  of  Newton  t.  Atchison,  31  Kan.  151, 
1  Pac.  288,  47  Am.  Bep.  486.  The  dty  levied 
a  yearly  Ucoue  fee  on  merchants,  measured 
tj  the  TElae  at  the  stock  of  goods  carried. 
Atchison  could  pay  the  fee  and  enjoy  the 
priTilege  of  toUowihg  bis  occnpatlon  as  a 
modumt  Be  could  leduoe  bis  stock,  and  so  i 


reduce  tiie  amount  of  the  fee,  and  be  could 
dispose  of  his  stock,  and  so  avoid  payment  of 
the  fee  altogeth».  But,  tf  the  dty  had 
penalized  these  sTenues  (tf  escape  In  audi  a 
way  that  it  would  have  bem  uttariy  dlaaa- 
tnnis  to  turn  to  them.  It  wouU  be  nonsense  to 
say.  If  he  paid  the  fee,  that  be  exercised  a 
voluntary  dioloe  to  pay  In  order  that  he 
mlsM  eDjor  Qm  privUege  of  merdiandislng. 
He  would  be  paying  an  oiforced  contribution 
proportioned  according  to  tbe  value  of  his 
stock  of  goods,  and,  because  It  lacked  even 
the  shadow  of  a  i^Tllege  to  rest  upon,  tta« 
oontrlbutlan  would  be  a  pure  property  tax. 

The  Btatnta  under  oonatdwatlim  assumed 
that  a  mortgagee  would  desire  to  give  notice 
of  his  Uea  and  ^vtect  his  secnrity  by  filing 
bis  mortgage  for  record.  Bringing  his  mort- 
gage to  the  register  of  deeds  for  record  would 
dlacloae  its  existence  and  tons  a  Juucture 
for  the  oper&tion  of  the  tax  law.  8o  tlw 
privilege  of  recording  was  used  as  a  ataUUng 
horse,  and  nothing  mora  But  no  chanffet 
were  taken.  Hie  statute  la  utterly  Indifler^ 
ent  to  the  subject  of  spreading  mortgages 
upon  the  coun^  recorda.  It  la  (tf  no  craae- 
Qu»oe  under  tbe  statute  whether  tlie  mort- 
gage bolder  ever  go  near  the  oBiee  of  Ow  reg- 
ister of  deeds  or  not.  What  the  statute  re- 
qnites  is  that  the  mortgagee  shall  pay  taxea 
tm  hla  mortgage  to  the  eomty  treasurer. 
Sudi  paymmt  entitles  blm  to  a  ticket  <a  ad- 
mission to  the  register's  office,  which  he  may 
use  or  not,  at  his  pleasure.  But  be  must  pay 
the  tax  to  tbe  county  treasnrer  under  pen- 
alty of  haTlng  every  legal  quality  of  his 
mortgage  destrc^ed.  Incidental  to  this  de- 
stmcticHi  Is  a  prohlbltlMi  against  receiving 
the  Lnstrament  for  record  and  recording  It 

The  form  which  tbe  ordinary  real  estate 
mortgage  takes  la  familiar  to  alL  It  is  not 
alone  an  instrument  of  ultimate  eeenrlty. 
Usually  there  are  covenanta  acceteratlng  the 
time  of  payment  under  certain  conditions  and 
Increa^ng  the  rate  of  interest  after  default, 
and  covenants  rdating  to  Imurance,  waste, 
the  payment  of  taxes,  Uie  existence  of  prior 
liens  and  Incumbrances,  and  defecte  In  title. 
While  the  moral  factor,  the  character  and  pe- 
cuniary drcnmstances  of  the  mortgagor,  may 
be  considered,  the  mortgagee  depmda  upon 
his  mortgage  to  protect  the  money  be  lends. 
The  striking  down  of  the  instrument  as  evi- 
dence of  his  rights  and  as  the  baalfl  of  a 
Judgment  of  foreclosure  whereby  tbe  money 
loaned  may  be  collected  cannot  be  suffered  by 
any  prudent  Investor.   Apart  from  and  In- 
dependent ot  any  privilege  to  record,  the 
mortgagee  must  pay  the  tax  on  his  mort- 
gage to  prevent  its  emaaculatic«L  Oonse- 
qnently  the  registration  fee  is  not  the  mere 
price  of  the  privilege  to  register,  but  is  a 
compulsory  exaction  levied  for  revenue  pur- 
poses directly  upon  the  mortgage  as  sndit 
which  loses  ite  quality  of  evidence  and  secur- 
ity imless  the  tax  be  paid.  The  result  Is  that 
the  statute  undertakes  to  classify  the  prop- 
erty of  the  state  for  purposes  of  taxation,  to 
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Idaoe  real  ertate  mortgasea.  ot,  ^Making  ac- 
curate, stnne  lefU  estate  mortsagea,  In  a 
<Uasa  by  tbetnselTea,  and  to  nibject  such 
mor^Eagea  to  a  egieclfic  tax,  all  contraiy  to 
tbe  express  j^rnman^  of  the  Constitution. 
This  cannot  be  done,  and  tbe  statute  is  void. 

The  motltm  to  quash  Is  sustained.  All  the 
Justices  concurring. 


Bz  parte  CROSBY.    (No.  2178). 
(Supreme  Court  of  Nevada.    Jul?  9,  19Uk) 

1.  Fish  «=>8— Gau  «B»8)i— JiJBxsDionoK  or 
Stats— Statutzs. 

The  state  has  inherettt  right  ss  a  sovereign 
power  to  enact  laws  for  the  protection  and 
preserration  ot  Qsh  and  gome  in  the  watem  and 
on  the  land  within  its  l^its,  and  he  who  takes 
such  fish  and  game  does  so  as  a  privilege,  and 
BOt  a  right ;  the  privilege  being  subject  to  such 
conditions  and  Umitatioos  as  tbe  state  may  im- 
pose. 

[Ed.  Note.— For  other  cas«,  see  Fish,  Cent 
Dijg.  I  16 ;  Dec  Dig.  «=>8 ;  Game,  Cent.  Dig. 
I  2;  Dec  Dig.  ] 

2.  IiTDUNB  «=»38— Csnixs  on  Indian  Bbsbb- 

VATIONB— JUBISDIOnoN  OF  STATE  OOUBTS. 
The  rule  that  state  courts  have  jurisdiction 
over  offenses  committed  by  parties  other  than 
Indians  on  Indian  reservations  is  not  affected 
by  a  provision  In  the  Enabling  Act  for  taking 
account  of  Indian  lands  or  Indian  reservations 
within  the  territory,  or  providing  that  such  In- 
dian lands  shall  remain  under  the  absolute  Ju- 
lifldiction  and  control  of  Congress. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
EHg.  H  22,  64,  66 ;  Dec.  Dig.  <^=»38.] 

8.  E^tSH  PEOTECTION— STATtJTES. 

St.  1913,  c  270,  §  9,  making  It  unlawful  to 
catch  or  have  in  one  s  posaession  on  any  cal- 
endar day  more  than  10  pounds  of  certain  kinds 
of  fish,  is  a  statute  properly  enacted  under  the 
police  power  of  the  state  for  the  preservation 
and  protection  oi  fish  within  the  public  waters 
thereof. 

[Ed.  Notar-For  other  cases,  see  Bish,  Gent 
Dig,  if  17,  IS;  Dec  Dig.  ®=»9]. 
4.  Indians  ^=938— Chimes  on  Indian  Reseb- 

VATiONS— Fish  and  Game  Laws. 

A  justice  of  the  peace  baa  jurisdiction  of  a 
prosecution  for  violatliis  St  1918,  c.  270,  |  9, 
making  It  unlawful  to  catdi  or  have  in  one's 
possession  more  than  a  certain  amount  of  fish 
on  any  calendar  day  although  the  offense  is 
committed  by  a  white  person  within  the  limits 
of  an  Indian  reservation  ^  the  state  having  con- 
trol of  the  fish  and  game  within  its  boundaries. 

[Bd.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  II  22.  64,  66;  Dec  Dig.  «s>88.] 

Charles  H.  Crosby  was  arrested  for  a  viola- 
tion of  tbe  fl^  and  game  laws,  aud  he  applies 
for  liabeas  corpus.   Writ  d^ed. 

M.  B.  Ho<H«,  of  Beno,  for  petitioner.  Bld- 
ward  F.  lAnsfoTd,  Dlst  At^.,  and  A.  N. 
Salisbury,  Asst  Dlst  Att7..  both  of  Beno,  toe 
re^ndent 

McGABBAN,  J.  This  la  an  original  pro- 
ceeding In  habeas  corpus.  The  petitioner, 
Charles  S.  Crosby,  was  arrested  wltUn  the 
bonndailea  of  the  Pyramid  lAke  reserratiw, 
the  same  being  an  Indian  reservation  in  this 
state  set  apart  by  the  United  States  govern- 


ment for  the  use  and  occupation  of  the  Pah 
Ute  Indians.  Petitioner  was  charged  with 
a  riolatton  of  an  act  of  the  L^Elslature  of  the 
state  of  Nevada  entitled: 

"An  act  to  provide  for  the  protection  and 
preservation  of  trout  and  other  fish  in  tbe 
waters  of  the  state  of  Nevada  and  other  mattem 
pertaining  thereto,"  etc 

Section  9  of  tbe  act  Is  as  follows: 
"It  shall  be  unlawful  for  any  person  or  per- 
sons, firm,  company,  or  corporation,  to  take, 
catch,  or  sill  from  any  of  the  waters  of  the  state 
of  Nevada  or  to  have  in  his,  their  or  its  posses- 
sion, on  any  one  calendar  day,  more  than  ten 
pounds  trout,  or  of  land-locked  salmon,  or 
iToyal  Chinook  salmon,  or  bitge-mouthed  or 
small-mouthed  black  bcuss,  or  whitefish  caught  lo 
the  waters  of  this  state ;  provided,  that  nothing 
in  this  act  shall  be  so  interpreted  as  to  rrevent 
or  to  prohibit  tbe  taking  of  tui  trout  or  salmon, 
or  other  fish  specified  in  this  act"  Statutes  ox 
1913,  p.  486. 

Hbe  facts  as  admitted  are  as  follows:  Tbe 
pettttoner,  a  white  man  and  a  dtiaoi  oC  this 
stat^  resided  In  and  about  Pyramid  reaerra- 
tioa,  and  was  engaged  In  the  badness  of 
buying  fish  from  the  Indians  of  the  reserva- 
tion and  transporting  them  to  places  of 
market  At  the  time  of  bis  arrest,  he  was 
within  the  confines  oC  tbe  Pyramid  reserva- 
tloD,  and  had  in  his  jwesessifHi  more  than  10 
flBh  and  more  than  10  pounds  of  fish.  It  is 
admitted  that  the  fish  In  the  possession  of 
petitioner  at  the  time  of  his  arrest  were 
caui^t  by  individual  Indians  on  the  Pyramid 
Lake  reservation.  Petitlcmer,  havlug  bem  ar^ 
rested,  was  tried  beftse  the  nearest  Justice  of 
the  peac^  to  wit,  in  Wadsworth  townidilp, 
and  was  by  said  justice  of  tbe  peace  convict- 
ed and  sentenced  to  pay  a  fine  of  (25  and  U> 
serve  one  day  In  the  county  Jail  of  Washoe 
county. 

It  is  the  oontratlon  of  petitioner  that  the 
fish  and  game  lawa  of  the  state  ot  Nevada 
are  not  operative^  evea  as  against  persons  not 
Indians,  within  tbe  craflnes  of  Pyramid  Lake 
Indian  resoratlon,  and  that  the  Justice  of  the 
peace  of  Wadsworth  township-— which  em- 
braces the  said  Pyramid  reservations-did  not 
have  ]nrlsdlctl<ni  to  hear  the  case,  and  that 
the  same  Is  a  subject*  for  tiie  Jurlsdlctioa  c£ 
the  United  States  courts. 

It  is  the  contentitHi  of  attorney  for  tbe 
respondent  Uiat  the  state  of  Nevada  possesses 
power  to  ctHitrol  and  regulate  tbe  taUug  of 
game  and  fish  frnn  aU  the  public  waters 
within  the  confines  of  this  state,  contending 
that  the  state  has  the  power  to  regulate  the 
taking  of  fish  from  Pyramid  Lake  by  persons 
other  than  Indians,  even  thou^  the  said 
lake  be  within  the  Indian  reservation. 

The  Pyramid  Lake  Indian  reservation  was 
definitely  created,  and  the  lands  embraced 
therebi  withdrawn  from  sale  ta  dtopositlon, 
by  (HTder  of  Preatdent  Orant  on  March  23, 
1874,  some  10  years  after  the  admlssioo  of 
this  state  into  the  Unlta.  We  have  been  un- 
able to  find  the  ezistaice  of  any  treaty  or 
agrennent  between  the  goveniment  and  tbe 
Pah  Utes,  or  other  tribe  of  Indians,  relative 
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to  or  affecting  the  territory  embraced  with- 
in this  resen-atlon,  etther  prior  or  Bubseqnent 
to  the  admlSBlcm  of  this  state.  The  state 
has  by  no  act  of  whlcb  we  are  aware  ever 
rellnqnished  jarladlctlon  over  this  territory. 

[1]  It  may  be  asserted  as  an  established 
proposition  of  law  that  it  Is  a  right  inherent 
In  the  state,  as  the  sovereign  power,  to  enact 
laws  for  the  protection  and  preservation  of 
fish  and  game  in  the  waters  and  on  the 
land  within  the  confines  of  Its  territory. 
Wild  fowl  and  -fish  In  public  waters  are  the 
subjects  of  public  protection,  control,  and 
regulation,  in  so  tar  as  preservation  is  c<m- 
cemed,  and  he  who  takes  sudi  fish  or  game 
does  so  as  a  privilege,  not  a  right,  and  the 
taking  under  the  priTllege  thus  accorded  is 
subject  to  such  oondlttons  and  limitations 
as  the  sover^gn  power  of  the  state,  speaking 
through  Its  Legislature,  has  seen  fit  to  im- 
pose State  V.  Rodman,  68  Minn.  3^,  59 
N.  W.  1098;  State  v.  Northern  Pacific  Elx- 
press  Oo.,  58  Minn.  403,  59  N.  W.  1100;  Geer 
V.  Connecticut,  161  tJ.  S.  683,  16  Sup.  Ct  600. 
40  L.  EW.  793 ;  Magner  t.  People,  97  111.  333 ; 
Bx  parte  Maler,  103  Cel.  476,  37  Pac.  402,  42 
Am.  St.  Rep.  129 ;  Kldd  v.  Pearson,  128  U.  S. 
1,  9  Sup.  Ct.  6,  82  Ia  Ed.  846;  Phelps  v. 
Raeey,  60  N.  T.  10,  1ft  Am.  Rep.  140. 

The  Legislature  of  this  state  having  en- 
acted the  statute  sought  to  be  enforced  here, 
for  the  purpose  of  protecting  and  preserving 
the  fish  of  the  public  waters  of  the  state, 
the  question  here  presented,  in  view  of  the 
admitted  facts,  resolves  itself  into  the  prop- 
ositlMi  as  to  whether  or  not  a  white  man  can 
disregard  the  provisions  of  the  statute  when 
his  acts  in  such  respect  are  done  within 
the  confines  ot  an  Indian  reservation. 

[2]  Hiat  the  state  ctrarts  liave  jQrlsdtcti<»i 
over  offenses  committed  by  parties  other 
than  Indians  on  Indian  reservations  Is,  we 
ttilnk,  well  established;  and  this  general  rule 
is  not  affected  by  a  provision  in  the  StaabUng 
Act  ot  a  state  taking  account  ot  Indian  lands 
or  Indian  reservations  within  the  territory 
or  providing  that  such  Indian  lands  should 
remain  under  the  absolute  Jurisdiction  and 
control  of  the  Congress  of  the  United  States. 
Draper  v.  United  States,  164  U.  S.  240,  17 
Sap.  GL  107,  41  L.  Bd.  419. 

In  the  case  of  United  States  v.  McBratney, 
104  U.  fi.  621,  26  L.  Ed.  860,  the  Supreme 
Oourt  of  the  United  States  said: 

"Whenever,  upon  the  admiaaion'  of  a  state  in- 
to the  Union,  Congress  has  intended  to  except 
out  of  it  an  lodian  reservation,  or  the  sole  and 
exclusive  jurisdiction  over  that  reservatitai,  U 
has  done  so  by  express  words.  The  Kanaas 
Indians,  6  WaU.  737  [18  L.  Dd.  667] :  United 
States  V.  Ward,  Woolw.  17  [Fed.  Gas.  No. 
16.639]." 

In  that  case  It  was  h^d  that  a  state, 
Its  admission  into  the  Union  up<m  an  equal 
footing  with  the  original  states,  had,  without 
an  ac^itlon  expressly  set  forth  In  the  En- 
abling Act  of  Admission,  criminal  Jurisdiction 
orer  Its  own  dttxwis  and  persons  other 
than  Indiana  on  reserratiMui  thzou^ut  the 


whole  of  the  territory  within  its  limits,  to- 
eluding  an  Indian  reservation,  even  wb«e 
such  reservation  existed  i»lor  to  the  or- 
ganlzatiMi  and  admission  of  the  state,  fniis 
decision,  however,  took  Into  account  sudi 
exceptions  as  mi^t  arise  by  reason  of  the 
express  declaration  on  the  ptirt  of  Congress 
made  in  contemplation  of  existing  treaties 
entered  Into  between  the  Indians  and  the 
government  prior  to  the  admission  of  the 
state.  Sxtcb  a  condition  does  not  exist  in  the 
case  at  b&r. 

The  Supreme  Court  of  the  United  States, 
in  the  case  of  Pollard  v.  Hagan,  3  How.  212, 
11  U  Ed.  566,  and  again  In  Shlvley  v.  Bowlby, 
152  U.  S.  1,  14  Sup.  Ct  648,  38  Ia  Ed.  831, 
definitely  settled  the  pn^Misltlon  that,  under 
the  provisions  of  the  federal  Constitution,  the 
rights  and  powers  whldi  belonged  to  the 
original  13  states,  applicable  to  the  public 
waters  within  their  respective  territories, 
must  be  conceded  to  eadi  new  state  admitted 
into  the  Union,  because  such  was  essential  In 
order  to  establish  to  each  state  rl^ts  on  an 
equal  footing  with  the  original  states.  The 
sovereign  rights  and  powers  inherent  In  and 
exercised  by  the  original  states  In  the  way  of 
regulation,  restriction,  and  licensing  the  en- 
joyment by  Individuals  in  the  privilage  of 
taking  fish  from  the  public  waters  are  pow- 
ers which  must  be  conceded  to  each  of  the 
states  on  a  basis  ot  equality  with  the  original 
states.  McCready  v.  Virginia,  94  U.  S.  391. 
24  L.  Ed.  248;  Manchester  v.  Massachusetts, 
130  U.  S.  240,  11  Sup.  Ct  650,  36  U  Bd.  159. 

In  the  case  of  Manchester  v.  Massachu- 
setts, supra,  the  Supreme  Court  of  the  United 
States  hdd  that  a  statute  of  Massachusetts 
enacted  for  the  protection  of  the  flsheries  In 
Buzzard's  Bay  was  valid,  and  that  Its  eu- 
forcemfflit  was  within  the  Jurisdlctlcai  of  the 
state  courts  within  what  was  gmerally  recog- 
nized as  the  territorial  limits  of  the  state  by 
the  law  of  nationA.  It  was  there  held  that 
the  state  courts  ot  Maaeadmsetts  ooold  law- 
fully take  Jurisdiction  of  a  TlolatitoL  of  the 
statute  of  the  state,  ev«i.  thoa^  the  party 
violating  was  a  vessd  lioenaed  tor  the  fidilng 
trade  pursuant  to  the  laws  of  the  United 
States,  and  the  act  took  place  on  waters  over 
which  the  United  States  bad  controL  Tbe 
primary  ground  upcm  which  the  court  there 
based  its  decbdcm  was  that  In  the  control  of 
fisheries  within  the  state  the  state  gomn- 
ment  was  suprana  We  find  this  case  re- 
ferred to  approvingly  In  the  case  of  United 
States  T.  Alaska  Packers  (C.  C.)  79  Fed.  ISL 

Tbe  waters  of  Pyramid  Lake^  although  vir 
ttrely  embraced  within  the  coofloee  ot  the 
Pyramid  Lake  Indian  remrvatlon,  are  un- 
doubtedly pobUc  waters  ot  this  stats^  to  the 
extent,  at  least,  that  state  regulation  of  tbe 
taking  of  fish  from  such  waters  by  paitlM 
other  than  Indian  wards  of  the  government 
may  be  effective.  Tbe  same  principle  applied 
as  to  the  operation  ot  statutes  such  as  ttda, 
with  reference  to  parties,  not  Indian  wafda 
of  the  goTonment,  vicdatlng  its  provlsloDs  i* 
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to  the  limit  of  catdi  or  the  nnmb^  of  fliih  had 
In  possessloa  on  any  one  calendar  day. 

[3]  Statutes  such  as  the  one  sought  to  be 
enforced  against  petitioner  are  properly  en- 
acted under  the  police  power  of  the  trtate,  and 
bare  a»  their  object  the  protectlCHi  and  pres- 
erratlon  of  fish  within  the  imbllc  waters  of 
the  state,  to  the  end  that  the  fish  of  public 
bodies  of  water  may  propagate  their  specie ; 
that  such  stream  may  not  be  entirely  deplet- 
ed of  that  whldi  furnishes  a  wholesome  food 
for  mankind.  The  Eftatutee  of  the  several 
states,  as  w^l  as  those  found  in  Canada  and 
England,  set  forth  what  might  be  termed  In- 
genuous schemes  devised  by  the  l^lslative 
bodies  to  prevent  the  violation  o£  the  spirit 
of  the  law  enacted  for  the  preservation  of 
fish  and  game.  In  some  Jorlsdlctions,  ezpoi*- 
tatlon  by  any  means  is  prohibited^  In  others, 
sale  or  dl^TOsltioo  is  prohibited,  while  In  still 
others  either  entire  pn^bitlon.  Is  prescribed 
for  certain  territory,  or  for  a  spedflcd  length 
of  time,  or  the  means  or  manner  of  taking  or 
catching  la  so  limited  as  to  make  such  taking 
or  catching  d^ndent  apMi  skill.  All  of 
these  statutes  are  an  aid  In  the  accompllshr 
ment  of  the  oltioiate  object,  protection  and 
preservation, 

[4]  The  Legislature  of  this  state,  having  In 
mind  a  desire  to  prevent  wholesale  ^nghter 
of  the  fish  ot  the  public  waters,  placed  a  lim- 
it nprni  the  catdi  wbldb  might  be  made  by 
any  one  Individual,  as  as  the  amount  and 
number  that  any  one  person  might  hare  In 
bis  posseaslMi  upon  any  one  calendar  day, 
and  llzed  that  limit  as  In  section  9  prescribed. 

In  the  case  of  Ward  v.  Race  Horse,  the  Su- 
preme court  of  tiie  United  States,  speaking 
throo^  Mr.  Justice  (now  Ohlef  Justice) 
White,  held,  by  analogy  based  up<Hi  the  ded- 
^Itam  of  that  court  In  Cardw^  v.  American 
Bridge  Co.,  113  U.  S.  205,  6  Sup  Ct  423,  28 
I/.  Ed.  969,  and  Willamette  Inm  Bridge  Co.  v. 
Hatcb.  125  n.  S.  1,  8  Sup.  Gt  811,  81  U  Ed. 
6S!9,  t^at  a  treaty  entered  Into  between  the 
govenunent  and  tbe  Indians  within  the  terri- 
tory cmlnaoed  In  the  state  of  Wyoming, 
which  treaty  gave  the  right  to  the  Indians  to 
hunt  on  nnoccnpled  lands  of  the  United 
States  In  the  hunting  districts,  was  repealed 
by  reascm  of  the  c(»iflict  between  the  treaty 
itself  and  the  sobseeiuent  act  admitting  the 
state  Into  the  Unlim,  which  subsequent  act 
of  admission  made  no  mention  of  the  existing 
treaty;  and  the  basis  for  this  decision  was 
the  fact  that  the  power  of  all  the  states  to 
regulate  the  killing  of  game  within  ttWr  bor- 
ders being  admitted,  the  state  of  Wyoming, 
coming  into  the  Union  on  an  equal  footing 
with  the  original  states,  could  not  be  de- 
prived of  the  power  of  this  regolatton.  Ward 
T.  Bace  Horse,  163  C.  S.  604,  IS  Sap.  Ct  1076, 
a      Ed.  344. 

In  the  case  ot  Qeer  t.  Oonnectlcat,  Biq>ra, 
also  a  dedrttm  by  Mr.  Jlutlce  (now  Chief  Jus- 
tloe)  White,  an  exhansUve  review  of  the  law 
apidlcable  to  this  sabject  is  set  forth. 

In  a  TU7  lecoat  caae,  decided  in  the  United 


states  District  Court  tor  the  Bastem  District 
at  Arkansas,  the  court  reviewed  many  of  the 
decisions  to  wblch  we  have  referred  herein, 
and  while  that  case  Is  not  entirely  in  point  as 
affecting  the  matter  at  bar,  it  la  nevertheless 
there  h^d  that: 

"The  states  retain  the  police  power  which 
they,  as  sovereign  nations,  poesessed  prior  to 
the  adoption  of  the  natlonaf  Oonstitntion,  so  far 
as  such  power  pertains  to  the  Internal  affairs  of 
the  state." 

In  this  deelskMi,  we  find  a  reiteration  ot 
the  prlnc^ile  that  wild  game  and  flsh  in  pub- 
lic waters  alSka  are  the  property  of  the  states 
in  their  sovereign  capacity,  as  the  r^rasenr 
taUres  and  tox  the  benefit  (tf  all  ctf  Oielr  peo- 
ple in  common ;  f nHU  which  principle,  so  of- 
ten asserted  by  the  mvenl  courts,  It  follows, 
as  a  mattw  of  course,  that  the  right  of  pro- 
tectloa  and  [»eserva11<w  of  game  and  fl^  Is 
a  matter  for  state  legtslatlcm,  and  a  subject 
over  vhldi  the  state  coorts  liare  jurisdiction 
when  a  ^olatlni  of  so^  laws  is  brouglU:  be- 
fore them  by  proper  process,  and  where  a 
party  accused  Is  one  over  whose  persw  the 
state  coortB  have  JurlsdictUm.  United  States 
V.  Shanver  (D.  C.)  214  Fed.  164. 

It  Is  trae  that  in  the  case  of  New  York  Inr 
diaos,  S  WalL  7«L,  18  Lw  Ed.  708,  the  power 
of  the  state  to  exerdee  Its  rli^t  oC  taxation 
as  against  lands  mbraced  within  an  Indian 
reservathm,  which  reservation  existed  inrlor 
to  the  adf^itlon  ot  the  ConstitDtlim  of  the 
United  States,  was  desiled ;  but  no  case  has 
been  broogjlit  to  oar  attentlm  in  which  the 
criminal  lavra  of  the  state  have  been  declared 
to  be  inoperative,  where  a  violation  ot  such 
laws  was  peipetrated  by  a  dtlzen  ot  tbe  state 
within  an  Indian  reserratlfm.  And,  Indeed, 
It  seems  unreasonable  to  tmppoee  that  a  law, 
enacted  under  the  pcdice  power  of  the  state 
to  accomplish  a  wfaolesraue  purpose  for  the 
benefit  cf  all  of  the  pec^le  ot  the  state,  might 
be  violated  and  an  immunity  created  against 
the  violator  because  of  his  having  either 
taken  refuge  In  or  having  lived  or  abided  in 
an  Indian  reservation  ezistin^  within  the 
state.  The  power  of  the  state  courts  to  try 
offenses  committed  nndw  such  drcumstanoeB, 
and  tlieir  power  to  enforce  a  law  of  this  diar- 
acter  where-  its  vlolatlcm  took  place  on  an 
Indian  reservatlcm  by  a  person  not  an  Indian 
or  ward  of  the  government  cannot,  in  the 
lif^t  ot  the  dedaluiB  of  the  Supreme  Court 
of  tbe  United  States  herdn  referred  to^  be 
questitwed. 

We  are  r^erred  to  the  caae  of  In  re  lin- 
coln  (D.  C.)  129  Fed.  247,  and  it  is  the  conten- 
tion of  petttltmer  that  the  reasoning  in  that 
case  supports  his  positicnk  hera  It  must  be 
observed,  however,  that  in  that  case  the 
court  laid  spedal  stress  ap<n  the  fact  that 
the  petitioner  being  a  ward  of  the  govern- 
ment and  residing  on  allotted  lands  within 
the  boundaries  of  an  existing  Indian  reser- 
vatloc,  the  Justice  court  was  without  Juris- 
diction to  enter  Judgment  under  a  ccmvictlMi 
for  the  violation  by  him  of  a  statid»  prohibit- 
ing the  killing  of  game  daring  a  c^taln  sea- 
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son  of  the  year.  It  Is  not  to  be  even  pre- 
sumed that  the  rnmrt  In  that  case  would  have 
held  that  one  not  an  Indian  or  ward  ot  the 
government  could  have  violated  the  Btabute 
there  In  gaestion  on  the  reservation  withont 
coming  wltbln  the  Jurisdiction  of  the  state 
courta 

From  the  foregoing  It  follows  that  the  pe- 
titioner, as  weU  as  the  subject-matter  of  the 
offense  charged,  was  properly  within  the 
jurisdiction  of  the  Justice  court  of  Wads- 
worth  township,  and  the  petition  for  the  writ 
herein  sought  to  be  perpetuated  ahoold  be  de- 
nied. 

It  Is  so  ordered. 

NOBCBOSS,  a  J.,  and  COLEAfAK,  J.» 
ooncnr. 


Ex  parte  OXLEY  et  aL    (No.  2183.) 
(SnpTOM  Court  of  Neroda.   July  9*  191SJ 

1.  Cbiuinal  Law  ^»176  —  Dibchakoe  on 
Pbslounabt  ElxAKiNATioN— Bab  to  Seo- 

0!fD  EiXAHIKATIOIl  AND  COUMJTHEHT. 

In  the  absence  of  statute,  the  fact  that  a 
delendaot  accused  of  felon;  has  been  discharged 
on  preliminary  examination  does  not  bar  ex- 
amination and  commitment  upon  another  com- 
plaint, charging  tha  same  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  291,  300,  304-306,  356,  35&- 
360;  Dec.  Dig*  ♦=»m.]  '^^^^ 

2.  CanizNAL  Law  «s»176  —  Disohabob  on 
Pbelihinaby  BXAianAnon  —  Bab  to  Sec- 
ond Examination  and  Coioutmekt— Stat- 
ute. 

St.  1913,  c.  209,  provides  that  If  upon  pre- 
liminary examination  on  information  the  accus- 
ed has  been  discharged,  the  district  attorney,  up- 
on affidavit  of  any  person  who  has  knowledge  of 
the  commission  of  an  offense,  and  wbo  is  a  com- 
petent witness  to  testify,  setting  forth  the  of- 
fense and  the  name  of  the  person  charged,  upon 
being  furnished  with  the  names  of  the  witnesses 
for  the  prosecution,  may,  by  leave  of  court,  file 
an  inforoiation,  and  process  shall  issue  thereon. 
An  information  was  filed,  cbarging  defendants 
with  grand  larceny.  Upon  preliminary  exami- 
nation they  were  discbarged,  and  thereupon,  a 
second  information,  charging  the  same  offense, 
being  filed  against  them,  they  were  committed, 
and  sought  habeas  corpus,  conteadiDg  that  the 
statute  rendered  such  commitment  invalid. 
Held,  that  while  such  statute  was  necessary  to 
authorize  prosecution  on  information,  since  it 
contained  nothing  negativing  the  magistrate's 
power  to  hold  a  second  preliminary  examination 
after  the  accused's  discha^e,  the  mere  fact  that 
It  provided  a  method  whereby  an  information 
could  be  filed  against  so  pnviously  discharg- 
ed did  not  operate  to  change  the  nonstatutory 
rule  that  discharge  on  a  prior  examination  is  no 
bai*  to  another  examinatuu  and  a  oommltment 
for  the  same  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  291.  300.  304-306,  356,  358- 
360;  Dec.  Dig.  ^176.] 

8.  CsnQNAI.  LaTT  4C=32S0— PBBLIUINABr  EX- 
AMINATION—CREDIBILITT  or  W1TNEB8E8. 
The  credibility  and  weight  of  the  testimony 

of  a  witness  on  the  preliminary  examination  m 

one  accused  of  crime  i«  a  matter  fur  the  exam- 

taiing  magistrate. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law.  Cent.  Dig.  H  ^  478, 484,  48S;  Dee.  Dig. 

«»230.] 


4.  Habeas  OoBPtrs  «»85— Appbai,  —  Pk- 
BuvpnoNB  FATOSiNa  CoDirr  Kelow— Evi- 

DENCB  on  PBKUMniA&T  EXAUNAnON. 

On  appeal  or  habeas  corpus  the  Supreme 
Court  must  assume  that  the  magistrate,  commit- 
ting one  accused  of  crime  on  prrilminary  ez< 
amination,  gave  credtnca  to  aoy  testimony  aup* 
porting  his  decision. 

[Ed.  Note.— For  other  caiea.  we  Habeas  Cor- 
pus, Cent.  Dig.  SS  77.  78;  Dec.  Dig.  «=>85.] 

5.  Criminal  Law  *=»238— Evidencb— Testi- 

KOKT  OF  ACCOMPtlCE — NeCESSITT  FOB  COB- 

bobobatton— Pbelihinabt  Bxamination. 
The  general  role  ot  Ber.  Laws,  |  7180,  pro- 
vlding  that  a  conviction  ai  crime  cannot  be  bad 
on  the  uncorroborated  testimony  of  an  accom- 
plice, is  to  be  applied  where  tiie  sole  witness 
against  the  defradant  on  his  preliminary  ex- 
amination i»  an  acoomidiee,  ana  a  commitment 
on  his  ottcorroborated  teatinu»y  ia  not  on  rear 
sonable  or  probable  cause. 

[Ed.  Note.— For  other  cases,  »ee  Criminal 
Law.  Gent.  Dig.  {  498;  Dec.  Dig.  •s>28a] 

Petiti<ni  by  Jamea  Ozley  and  Jamefl  Mut 
Taney  for  liiU>ea8  corpoa.  Petitioners  ord^ 
ed  to  be  discharged  from  custody. 

James  Dysart;  of  Elho^  for  petlttonKS. 
The  Attorney  General,  for  respondent 

NOBCBOSS,  a  J.  This  la  an  original  pxo- 
ceedlng  In  habeas  corpus.  Upon  a  complaint 
sworn  to  on  the  24th  day  of  May,  1916, 
chargiug  the  petltiontfs  with  the  crime  of 
grand  larceny,  petitioners  were  arrested,  and 
thereafter,  upon  a  preliminary  examination 
held  before  the  Justice  of  the  peace  in  and 
for  Elko  township,  county  of  EUeo,  on  the 
29tb  day  of  May,  1915,  petitioners  were  or- 
dered diacbarged  from  custody  upon  the 
ground  of  insufficiency  of  the  evidence  of- 
fered to  Justify  holding  the  petlti(»ers  to  an- 
swer. Thereaftw  and  on  the  same  day,  fol- 
lowing the  discharge  of  petitifmers,  a  second 
complaint  was  sworn  to  before  said  Justice 
of  the  peace  by  the  district  attorney  of  EUeo 
county,  charging  petitioners  with  the  same 
offense  upon  which  the  examination  had  pre- 
viously been  held  and  petitionerB  discharged. 
Upon  a  warrant  Issued  on  the  complaint  last 
mentioned  i>etiti(xiers  were  arrested  and 
brought  before  the  magistrate.  Thereafter, 
and  on  the  7tb  day  of  June,  1915,  over  the 
objection  of  counsel  for  petltlonoTs  that  the 
court  was  without  jurisdiction  to  conduct  a 
aecond  preliminary  examinatlMi,  a  prelimi- 
nary examination  was  held  before  such  Jus- 
tice of  the  peace,  and,  following  the  cuncla- 
Bl(m  of  the  same  on  the  9th  day  of  Jun^ 
1916,  petitioners  were  held  to  answer  upon 
the  charge  of  grand  larceny,  and  In  the  ab- 
sence of  ball  were  committed  to  the  sher- 
iff of  Elko  county,  who  now  holds  peUtlMi- 
ers  in  custody  upon  such  commitment. 

It  is  the  contention  of  counsel  fbr  peti- 
tioners that  the  commitment  is  void  for  the 
reason  that  the  justice  of  the  peac*  was  with- 
out Jurisdiction  to  commit  petitioners  upon  a 
second  preliminary  examination  fcdlowlng  a 
discharge  upon  a  previous  preliminary  ex- 
amination;  the  offense  charged  being  the 
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same  In  both  proceedings.  It  Is  further  con- 
tended that  petitloaerB  are  held  without  rea- 
sonable or  probable  cause.  Section  9  of  an 
act  entitled  "An  act  providing  for  the  prose- 
cution and  punishment  of  cricaes,  misde- 
meanors and  offenses  by  information,"  ap- 
proved  March  24, 1913,  as  amended  February 
12,  1915,  reads  as  follows: 

"An  informBtlon  may  be  filed  against  any 
person  for  any  offense  when  such  person  has  had 
a  preliminary  examination  as  provided  by  law 
before  a  juence  of  tbe  peace,  or  other  examin* 
ins  officer  or  magistrate,  and  has  been  bound 
over  to  appear  at  tbe  court  having  jurisdiction, 
or  shall  nave  waived  hia  right  to  such  prelimi- 
nary examination.  I(  however,  apon  such  pre- 
liminary examination  the  accused  oas  been  dis- 
charged, or  the  affidavit  or  complaint  upon 
which  the  examination  has  been  held  has  not 
been  ddivered  to  the  clerk  of  the  proper  court, 
tlie  district  attorney  may,  upon  affidavit  of  any 
person  who  has  knowledge  of  the  coounission  of 
an  oltenae,  end  who  is  a  competent  witness  to 
testify  in  the  case,  setting  forth  the  offense  and 
tbe  name  of  the  iwrson  or  persons  chaiged  with 
the  commission  therectf,  upon  being  famished 
with  the  names  of  tbe  witnesses  for  the  prose- 
cution, by  leave  of  the  court  firsb  had,  file  an 
information,  and  process  shall  forthwith  issue 
thereon." 

[1]  Unless  the  section  of  the  statute  above 
quoted  jwovldes  an  exclusive  method  of  pro- 
cedure in  the  case  a  defendant  baa  been  dis- 
charged upon  a  preliminary  examination,  the 
fact  that  a  defendant  accused  of  the  commla- 
alOD  of  a  felony  has  been  so  discharged  does 
not  har'another  preliminary  examination  up- 
on a  complaint  charging  the  same  offense. 
Br  parte  Fenton,  77  Cal.  183,  19  Pac.  .267; 
People  V.  DiUon,  197  N.  y.  264,  90  N.  E.  820, 
18  Ann.  Cas.  562;  Ex  parte  Robinson,  108 
Ala.  161,  18  South.  729;  State  v.  Jones,  16 
Kan.  008;  Gaffney  v.  Circuit  Judge,  85  Mich. 
138,  48  N.  W.  478;  In  re  Garst,  10  Neb.  78, 
4  N.  W.  5U ;  State  v.  Munroe,  26  R.  I.  38,  57 
Atl.  1067;'  Commonwealth  v.  Sullivan,  156 
Mass.  487,  31  N.  B.  647;  Bishop's  Criminal 
Law,  voL  1,  I  114;  12  Cyc.  813;  17  A.  ft  B. 
Enc.  686. 

[2]  We  do  not  think  there  is  anything  In 
the  provisions  of  section  9  of  the  act  author- 
izing the  district  attorney  to  proceed  upon 
information,  quoted  supra,  which  would  Jus- 
tify this  court  In  construing  the  provisions 
of  that  section  to  operate  to  change  the  well- 
settled  law  that  a  preliminary  examination, 
resulting  in  the  discharge  of  defendant,  Is 
not  a  bar  to  a  sec(md  preliminary  examina- 
tion for  the  same  offense.  A  preliminary  ex- 
amlnatl(Hi  is  in  no  sense  a  trial  and  hence 
does  not  operate  to  place  a  defendant  In. 
jeopardy,  and  this  Is  the  reason  assigned  by 
the  conrts  why  a  discharge  upon  one  prelim- 
inary examination  does  not  operate  as  a  bar 
to  a  BabseQumt  examination  upon  the  same 
tiiarse.  A  "prosecution,"  as  that  term  is 
technically  onderstood  In  the  Constltntlon 
and  statntes,  la  not  Instituted  until  an  indict- 
ment or  Information  Is  filed  against  a  de- 
feaidant  The  object  of  a  prdlmlnary  exam- 
ination is  simply  to  determine  whether  snf- 
fldent  evidence  exists  to  warrant  holding  the 
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defendant  to  answer,  either  upon  an  indict- 
ment returned  by  a  grand  jury  or  Informa- 
tion filed  by  a  district  attorney.  A  discharge 
of  a  defendant  upon  a  preliminary  examina- 
tion has  never  been  held  to  affect  the  right 
of  a  grand  jury  to  proceed  and  Indict  such 
defendant  notwithstanding  such  dlscbai^e. 
While  a  constitutional  or  statutory  provision 
must  exist  to  authorize  a  prosecution  upon 
informaticm,  whether  the  defendant  has  or 
has  not  been  held  to  answer,  unless  th^e  Is 
something  in  the  statute  clearly  negativing 
the  power  in  a  magistrate  to  hold  a  second 
preliminary  examination  after  a  discharge 
upon  a  prior  preliminary  examination  for  the 
same  offense,  the  mere  fact  that  the  statute 
provided  a  method  of  procedure,  whereby 
an  information  could  be  filed  against  a  de- 
fendant who  had  been  previously  discharged, 
would  not,  we  think,  operate  to  change  the 
prior  existing  law  govemli^  such  examina- 
tion. 

We  come  now  to  a  consideration  of  the  con- 
tention of  counsel  that  petitioners  were  held 
without  reasonable  or  probable  cause.  The 
state  offered  the  testimony  of  two  witnesses 
against  petitioners  at  the  preliminary  exam- 
ination, but  the  only  testimony  that  could  be 
consldraed  material  was  given  by  the  witness 
Howard  Madden.  The  witness  Madden  tes- 
tified that,  on  or  about  the  10th  day  of  May, 
1915,  he  met  the  petitioners,  together  with 
one  Bfflitiy,  driving  a  team  hitched  to  a  farm 
wag(m  along  the  road  at  Tovm  creek,  in  Elko 
count?;  that  traveling  ahead  of  the  team 
was  a  bunch  of  8  or  10  cattle ;  that  Bently 
requested  the  witness  to  ride  In  ahead  of  the 
cattle,  which  he  did,  whereupon  the  petition- 
er Mulvaney  shot  one  of  the  cattle  with  a 
rifle;  that  the  witness  did  not  remain  after 
the  animal  was  shot,  but  rode  on;  that  he 
was  only  present  about  two  minutes ;  that 
he  saw  that  the  animal  shot  was  branded 
with  a  figure  "3";  that  the  brand  belonged 
to  Weeks;  that  the  animal  bad  earmarks 
but  he  could  not  tell  what  it  was;  that  upon 
the  former  preliminary  examination  he  tes- 
tified that  he  did  not  see  any  brand  or  ear^ 
marks  on  the  animal  killed;  that  the  rea- 
son he  so  testified  was  because  he  bad  tor- 
gotten  that  he  had  seen  such  brand  or  ear- 
marks, but  had  since  remembered  that  he 
did ;  Uiat  one  of  the  officers  had  told  him  he 
had  better  tell  all  that  he  knew — that  be 
might  "go  the  road"  if  he  didn't  tell  aU  that 
he  knew — that  he  did  not  remember  what 
side  the  brand  was  on;  that  his  brother  told 
him  to  think  about  whether  he  oould  remem- 
ber that  he  saw  a  brand  or  earmark  on  the 
animal  killed;  that  he  knew  the  animal  be- 
longed to  Weeks;  that  he  was  sure  of  it; 
that  It  was  their  iron  on  It;  that  at  the  for- 
mer preliminary  examination  he  stated  that 
he  did  not  know  to  whom  the  animal  belong- 
ed; that  he  was  told  at  first  if  he  would  tell 
all  that  he  knew,  they  would  let  him  go; 
that  that  was  not  the  reason  he  changed  his 
testimony ;  that  he  did  not  notice  how  many 
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cattle  In  tbe  tmndi  were  branded  witli  the 
same  Iron ;  that  he  saw  the  brand  before  the 
animal  was  killed. 

Petitioners  were  charged  with  a  violation 
of  the  provision  of  section  376  of  the  Grimes 
and  Foniabments  Act  (Rev.  Laws,  |  0640) 
readins: 

"Every  person  who,  with  intent  to  defraud, 
or  to  appropriate  to  hia  own  use,  shall  willfully 
kill  any  animal  running  at  large,  not  his  own. 
whether  branded,  marked  or  not,  *  *  *  shall 
be  deemed  guil^  of  grand  larceny." 

[3,4]  OrdlnarUy  the  credibility  of  a  wit 
ness  and  the  w^ht  to  be  attached  to  his 
testimony  Is  a  matter  for  the  magistrate  to 
determine,  and  upon  habeas  corpus  or  upon 
appeal,  if  there  Is  testimony  supporting  the 
decision  or  order  of  the  court,  this  court  Is 
bound  to  assume  that  credence  was  given  to 
such  testimony.  Kureba  Bank  Cases,  35  Ner. 
104,  126  Pac.  655.  129  Pac.  308;  Bz  parte  Al- 
len, 12  Ner.  87;  Bx  parte  WlUonghbr.  14 
Nev.  461. 

Upon  the  qnestion  of  the  sufficiency  of  the 
evidence  to  support  an  order  holding  a  de- 
fendant to  answer,  this  court,  in  the  case  of 
In  re  Kelly,  28  Nev.  491.  499,  83  Pac.  228, 
said: 

"We  are  not  called  upon,  on  tbii  hearing,  to 
jmSB  uptHi  the  sufficiency  of  this  evidence  to 
warrant  the  oooTiction  of  the  defendant,  and 
upon  that  question  express  no  opinion.  In  this 
connection  it  is  proper  to  observe  that  a  magi»- 
trate,  in  faoldinx  a  defendant  to  answer  for  a 
Clime,  is  not  reqalred  to  have  sobodtted  evidence 
sufficient  to  establish  the  guilt  of  the  person 
charged  beyond  a  reasonable  doubt  As  was 
said  in  a  recent  decision  (In  re  Mitchell,  1  Cal. 
App.  39^  82  Pac.  347):  'In  order  to  hold  de- 
fendant and  put  bim  on  bis  trial,  the  committin|; 
magistrate  is  not  required  to  find  evidence  suffi- 
cient to  warrant  a  conviction.  All  that  la  re- 
quired is  that  there  be  sufficient  l^al  evidence 
to  make  it  appear  that  "a  public  offense  has 
been  c<Mnniittea,  and  there  is  sufficient  cause  to 
believe  the  defendant  guilty  thereof." ' " 

It  Is  the  contentloa  of  counsel  for  petition- 
ers, however,  that  the  only  testimony  in  sup- 
port of  the  order  was  that  of  an  accomplice, 
and  that,  In  tbe  absence  of  corroboration, 
such  testimony  Is  insufficient  to  support  an 
order  holding  to  answer.  We  have  not  had 
the  benefit  of  brief  or  oral  argument  ui>on  the 
part  of  counsel  for  the  state,  but  an  examina- 
tion of  tbe  record  convlncea  us  that  the  wit- 
ness Madden  should  be  regarded  as  an  accom- 
plice. It  appears  from  his  testimony  that  he 
rode  ahead  of  the  cattle  and  8t<^^>ed  them, 
thus  aiding  In  the  perpetration  of  the  offense. 
At.  the  time  of  the  first  preliminary  examina- 
tion he  testified  he  was  tben  under  arrest  up- 
on a  similar  charge.  While  the  complaints 
against  petitioners  are  not  In  the  record.  It 
appears  that  the  chaise  against  the  witness 
was  for  an  offense  committed  on  or  about 
the  same  date  as  the  date  alleged  In  the 
charge  against  petitioners.  Tbe  witness  fur- 
ther testified  upon  the  first  examination  that 
he  had  been  offered  immunity  if  he  would 
testify.  There  Is  no  corroboration  whatever 
of  the  testimony  given  by  tbe  witness  Mad- 
den, and  the  question  is  squarely  presented 


whether  tbe  uncorroborated  testimony  of  an 
accomplice  can  make  out  sufficient  probable 
cause  to  support  an  order  holding  a  defend- 
ant to  answer.  The  only  case  sqnarel}*  In 
point  which  we  hare  been  able  to  find  is 
State  V.  Smith,  138  Ala.  lU,  86  South.  42, 
100  Am.  St  Rep.  26.  Tbe  Alabama  statute, 
relating  to  the  testimony  of  an  accomplice, 
considered  In  tbe  Smith  Case,  mpra,  1b  snb- 
stantlaUy  the  same  as  section  7180  <^  our 
Revised  Laws.  Tbe  Alabama  Court,  speaking 
through  McOlellan.  O.  J.,  aaid: 

"The  above  conclusion  leaves  but  one  question 
in  the  case.  That  Is  whether  the  uncorroborat- 
ed testimcHiy  of  an  accomplice  may  be  sufficient 
to  show  probable  caose  to  believe  that  *  fehmy 
has  been  committed,  and  that  the  Murty  under 
inquiry  is  guilty  thereof.  •  *  *  it  is  to  be 
noted  that  this  statute  in  terms  operates  only 
to  prermt  convictions  of  fel<Hiy  on  the  testimony 
of  an  accomplice.  It  does  not  in  temu  apply 
to  preliminary  examinaUons,  nor  to  trials  on 
habeas  corpus,  nor  to  the  exclusion  of  a  find- 
ing of  probable  cause  for  believing  that  an  of- 
fense has  been  committed,  and  that  the  accused 
is  guilty  thereof,  on  auch  examination  or  trial. 
Yet,  in  our  opinion  its  effect  is  to  stamp  a  policy 
upon  the  administraticm  of  the  law  In  this  coa* 
nection  which  cannot  be  carried  out  unless  it 
be  given  operation  upon  cases  where  the  inr 
quiry  is  probable  cause  vel  non,  as  well  as  where 
the  inquiry  ia  as  to  absolute  guilt.  Tbe  statute 
infects  the  testimony  of  accomplices  with  sncfa 
absolute  infirmity  as  that  not  only  may  tbe 
citizra  be  not  convicted  upon  it,  but  as  also  that 
he  should  not  be  deprived  of  his  liberty  in  an- 
ticipation of  a  final  trial  upon  it  A  considera- 
tion of  practicabilities  In  the  administration  of 
the  crinunal  law,  so  to  speak,  would  seem  to  en- 
force the  same  conclusion.  Why  should  the  citi- 
sen  be  hdd  to  tbe  grand  jury,  or  indicted  by  tbe 
^rand  jury  on  testimony  upon  which  no  petit 
jury  could  poeeibly  convict  him?  What  good 
end  could  be  served  by  sodi  a  proceeding?  Can 
there  be  said  to  be  even  probable  cause  Mhown 
In  any  case  by  testimony  which  the  law  express' 
ly  and  positively  declares  to  be  inauffideot  to 
support  a  conviction?  We  think  not  •  •  * 
To  hold  him  would  be  a  vain  and  useless  titing, 
involving  his  iocarceratioa  not  as  a  punish- 
ment for  crime  and  not  really  to  the  end  that 
he  ^ould  be  tried  for  a  crime  charged  of  his 
probable  guilt  ot  whidi  there  is  eridence  to 
prove,  but  at  tEe  beat  upon  a  mere  specnlatioa 
that  evidence  may,  be  found  to  corroborate  that 
of  the  accomplice.  The  evidence  before  tbe  pro- 
bate judge  in  this  case  tending  to  show  the 
guilt  of  the  petiti<mer  was  that  of  the  acoompUce 
alone  and  uncorroborated.  The  judge  correctly 
discharged  the  petitioner,  and  his  order  to  (hat 
effect  fa  affirmed." 

The  Court  of  Appeals  of  California  In  Re 
MltcheU,  1  Cal.  App.  396,  82  Pac.  347,  touch- 
ed upon  a  similar  question  In  the  following 
manner: 

"It  is  next  claimed  there  b  no  evidence  cun< 
necting  the  petitioner  with  the  commission  <rf 
the  offense,  except  that  of  the  witness  Holmes, 
who  is  shown  *  *  *  to  be  a  co-conspiracor 
and  an  acconiplice.  *  *  *  The  evidence  of 
the  witnesses  N.  Jakuliza,  A.  Prothero^.  W. 
Ling,  Martinovich,  Arnold  Adams,  and  Thomas 
Fulton,  taken  bother,  tends  in  a  strong  degnv 
to  identify  tbe  petitioner  as  oae  of  the  guilty 
parties,  and  tends  to  connect  him  with  the  <oni< 
mission  oS  the  offense.  The  evidence  produced 
upon  the  preliminary  examination,  independent 
of  that  given  by  the  accomplice  Holmes,  would 
probably  not  be  suffident  to  show  beyond  a  rea- 
sonable doubt  tbe  guilt  of  petitioner,  but,  in 
order  to  hold  the  defendant  and  to  put  him  on 
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Ms  trUI,  the  cimunittliif  mitflitrate  fa  oot  re- 
quired to  find  erideoce  BoflBcient  to  warjant  a 
coDTiction." 

[i]  Were  we  Inclined  to  doubt  the  wisdom 
of  riewing  the  nneorroborated  testimony  of 
an  accomplice  with  the  same  strictness  when 
considering  it  in  reference  to  a  preliminary 
examination  as  npon  a  trial,  we  are  quite 
sure  that  a  comparison  of  the  testimony  glv- 
en  by  the  witness  Madden  upon  the  second 
preliminary  examination  with  that  glren 
by  blm  upon  the  first  examination  would 
remove  any  such  doubt  His  conflictlug  and 
utterly  Irreconcilable  statements  In  reference 
to  material  matters  affords  a  concrete  lUus- 
tratlon  of  the  fact  that  the  rule  liad  Its 
origin  in  necessity. 

Petitioners  having  been  committed  to  the 
Custody  of  the  sheriff  of  Elho  county  on  a 
charge  of  grand  larceny  without  reasonable 
or  probable  cause,  It  Is  ordered  that  they  be 
discharged  forthwith  from  custody  npon  such 
commitment 

McCABRAN  and  GOIiEUAN.  JJ.,  concur. 


In  re  POUJNOBR'S  GSTATB.  (S.  F.  7009.) 
(Supreme  Court  of  California.   June  8,  1916.) 

1.  Husband  and  Wm  ^»262— Ooifutnnrr 

PBOPBBTY— PBESUUPTIOn. 

Property  in  the  possession  of  either  spouee 
at  the  time  of  death  Is  presumed  to  be  commu- 
nity property. 

WEd.  Note^Por  other  cases,  see  Hasband  and 
Ife,  Gent  Dig.  H        914;  Dec  Dig.  ^ 
262.] 

2.  HusBAirn  AND  WzR  «Es»2tti-^WiR*fl  Rbp- 
A3U.TK  Pbopkbtt  —  SumciEncT  ov  Evx- 

nENCE. 

On  B  widow's  appeal  from  a  decree  dlstriV 
□ting  her  deceased  husband's  estate  to  his  three 
diUdren  by  a  fonner  martlan,  uncontradicted 
testimony  of  a  surviving  son  that  the  real  prop- 
erty bad  been  acquired  and  was  owned  by  the 
deceased  prior  to  his  last  marriage,  and  that  he 
thereafter  kept  the  property  as  bis  own,  sup- 
ported a  GOBcIusion  that  all  (rf  the  property  of 
the  estate  was  the  testator's  separate  property. 

JEd.  Note.— For  otiier  cases,  see  Hud)and  and 
Wife,  Cent  Dig.  |  916;  Dec.  Dig.  «=>2li4.] 

8.  Husband  and  Wife  $»2G3  —  Communitt 
Pbopebtt— Evidence. 

On  a  widow's  appeal  from  the  distribution 
of  ber  deceased  husband's  eatate,  evidence  that 
the  real  property  involved  bad  been  acquired 
and  owned  by  decedent  prior  to  his  marriage, 
and  had  been  kept  as  his  own,  was  relevant  on 
Uie  issue  whether  it  was  commanity  property 
and  the  mere  tast  tbrnt  it  was  oral  dw  not  ren- 
der it  Inadmissible. 

WEd.  Note<— For  other  cases,  see  Husband  and 
ife,  Gent  Dig.  |  915;  Dec.  Dig.  «=>2Q3.] 

4.  Appeal  and  Erbob  ®=>231  —  Objection 
Below — Sufficienct, 

Where  the  objection  stated  to  relevant  evi- 
dence was  merely  that  it  was  incompetent  ir- 
relevant and  immaterial,  it  will  not  permit  com- 
plaint on  appeal  that  it  was  hearsay  and  merely 
the  conclusion  of  the  witness,  and  not  the  best 
evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1209, 1352;  Dec.  I»g.  «=» 
281.] 


6.  Husband  and  Wife  «=a»263  —  CoincuNrrr 

Pbopebtt— Ev  idence. 

On  the  issue  whether  a  decedent's  property 
was  commnnity  property,  an  agreement  of  the 
surviving  wife,  in  which  for  a  valoable  consider- 
ation she  absolutely  waived  and  released  the  de- 
cedent from  rU  dainu  and  demands,  executed  a 
short  time  before  decedent's  death,  was  admis- 
sible to  show  that  there  bad  been  negotiations  in 
respect  to  property  rights  between  decedent  and 
herself  before  decedent's  action  for  divorce  was 
instituted,  and  that  in  such  negotiations  there 
had  been  no  mention  of  community  property. 

[Ed.  Note. — E^)r  other  cases,  see  Husband  and 
wife,  Cent  Dig.  |  916;  Dec  Dig.  «8=>2a3.j 

6.  DjvoBOB  «s»254— PBonan  Biosn— Db- 

GBEE. 

In  a  husband's  action  for  divorce,  alleging 
that  there  was  no  commnnity  property,  and 
where  there  had  been  no  appeal  from  the  inter- 
locntory  judgment,  the  finding  and  the  decree, 
reciting  that  there  was  no  community  property, 
irrevocably  settled  the  property  rights  after  the 
expiration  of  the  six  months  allowed  by  Civ. 
Code,  S  131,  for  appeal  from  the  entry  of  the 
interlocutory  decree. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  H  718-721;  Dec  Dig.  «»254.] 

7.  Divtwa  4s>254— OoHMunnr  Pbopebtt— 
Allegation  and  Finding. 

An  allegation  in  a  husband's  complaint  for 
divorce  that  there  was  no  community  property 
even  though  a  mere  conclusion,  is  sufficient  if 
proved  upon  issue  joined,  to  support  a  finding 
that  there  was  no  community  property. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  Si  718-721;  Dec.  Dig.  ®=>254.] 

8.  DiToBCB  «=>254— Judgment— CoLLATEBAL 
Attack— Objection  to  Pleading — Waiveb. 

In  an  acti(Hi  for  divorce,  wherein  the  wife  did 
not  demur  to  the  comidaint,  alleging  that  there 
was  no  oommunity  property,  she  could  not  for 
the  first  time,  collaterally  raise  the  Question  that 
the  finding  of  the  nonexistence  of  commnnity 

?iroperty  was  a  conclusion  of  law  on  appeal 
rom  the  decree  of  distribution  in  her  deceased 
husband's  estate. 

[Ed.  Note.— For  other  coses,  see  Divorce*  Gent 
Dig.  SI  718-721 ;  Dec  Dig.  «^254.] 

Department  2.  Ai^ieal  from  Superior 
Court,  Alameda  Gountr;  WllUam  S.  WeUa, 

Jndge. 

In  the  matter  of  the  Estate  of  Samuel 
Pierce  Bollinger,  deceased.  From  a  decree 
distributing  the  estate  to  the  three  <diildren 
of  decedent  by  a  former  marriage,  Emma  G: 
Bollinger,  wltow,  appeals.  Affirmed. 

L.  H.  Honey,  of  Angeles  Camp,  J.  G.  Bels- 
ner,  of  San  Francisco,  H.  W.  Bmnk,  of 
Berkeley,  and  Wm,  O.  Minor,  of  Oakland, 
for  appellant  F.  I.  Lemos,  of  Hayward,  and 
PUllp  M.  Car«y,  of  Oaklaiid,  tot  re^wndents. 

MET^VIN,  J.  Emma  G.  B(dUnger,  widow  ol 
Samuel  Pierce  B<dllnger,  appeals  from  a  de- 
cree dlatributliig  hla  estate  to  bis  three  chil- 
dren by  a  tbrmer  marriage,  wlio  are  the  leg- 
atees and  devtsees  mentldned  In  his  wllL 

[1,1]  Appellant  contends  that  the  evideiice 
before  the  probate  court  was  not  anffldent  to 
overoome  the  presumi^tlw  that  all  propwty 
in  the  possession  at  the  testator  at  the  time 
of  hla  death  was  commnnity  property.  Gon- 
cedlng  that  the  presumption  which  appellant 
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Invokes  does  attend  the  possession  of  proper- 
ty by  either  spouse  (Meyer  v.  Kinzer,  12  Cal. 
268,  73  Am.  Dec  638;  In  re  Bauer,  79  Cal. 
308,  21  Pac.  759),  such  presumption  is  a  dis- 
putable one  (Freese  r.  HIbemia  Sav.  &  Loan 
Society,  139  Oal.  394,  73  Pac.  172),  and  In  the 
present  proceeding  the  proof  was  clear  and 
ample  that  Mrs.  Bollinger  had  no  community 
interest  In  the  property  of  which  her  bus- 
baud  was  possessed  at  the  time  of  his  death. 

The  court's  conclusion  that  all  of  the  prop- 
erty of  the  estate  was  testator's  separate 
property  was  supported  by  the  testlinoay  of 
one  of  his  sons,  who  s^ore  that  the  real  pr(H>- 
erty  involved  In  this  dispute  was  owned  by 
his  father  prior  to  the  latter's  marriage  to 
Emma  C.  Bollinger.  The  son  also  testified 
that  at  the  time  of  his  father's  marriage  to 
Emma  C.  Bollinger  the  former  was  worth 
918,000  or  $20,000,  with  the  real  estate ;  that 
all  of  this  property  was  acquired  by  the  fa- 
ther of  the  witness  before  his  marriage ;  that 
he  did  not  become  insolvent  after  marriage; 
and  that  he  kept  the  property  as  his  own. 
(At  the  time  of  testator's  death  the  estate  was 
valued  at  $12,670.80.)  The  testimony  of  this 
surviving  son  was  uncontradicted. 

[3,  4]  To  appellant's  statement  that  this  ev- 
idence was  hearsay,  containing  merely  conclu- 
sions of  the  witness,  and  not  the  heat  evi- 
dence, respondents  reply  that  ho  such  points 
were  Diade  at  the  hearing,  counsel  for  appel- 
lant contenting  themselves  with  the  8to<dE  ob- 
jection that  the  testimony  sought  was  "in- 
competent, irrelevant,  and  immaterial.*'  We 
think  this  answer  is  sufficient.  The  evidence 
was  clearly  pertinent  to  the  issue  involved, 
and  If  objectionable  in  the  form  In  which  it 
was  offered,  the  ground  of  objection  should 
have  been  clearly  spedfled.  The  mere  fact 
that  it  was  oral  did  not  render  It  inadmissi- 
ble. KUlian  V.  KlUlan,  10  CaL  App.  318,  101 
Pac.  806. 

[S]  There  was  also  introduced  at  the  hear- 
ing of  the  petition  for  distribution  a  docu- 
ment, regularly  acknowledged  by  Emma  O. 
Bolllngerr  whereby  for  valuable  con^dera- 
tlons  she  admitted  full  payment,  satisfaction, 
settlement,  and  adjustment  of  all  claims 
and  demands  of  every  description  against 
Samuel  P.  BoIUnger.  The  aotulttance  also 
contained  this  language: 

"I  do  hereby  waive  and  surrender,  release  and 
acquit  said  E^muel  P.  Bollinger  from  any  and 
all  claim,  demand,  obligation  and  indebtedness, 
in  the  present  or  future  from  or  on  account  of 
any  reason,  cause  or  condition,  judgment  or  de- 
cree, by  reason  of  anytbing  that  haa  happened 
lietween  us  or  rising  or  growing  therefrom,  ab- 
solutely and  -oncfHidititnially." 

TbSM  instmment  was  dated  less  than  a 
mcHith  prior  to  the  d6ath  of  Mr.  Bollinger.  Ap- 
pellant construes  this  wrltii^  as  a  waiver  of 
claims  against  her  husband  perscmally  and  not 
aa  a  disclaimer  of  all  Intereet  in  his  estate, 
citing  in  this  behalf  Jones  t.  Lament,  118  Cal. 
499,  SO  Pac.  760,  02  Am.  St  Bep.  2S1.  Courts 
have  been  unwilling  to  extend  the  scope  of  re- 
leases <tf  this  sort  in  sacfa  manner  as  to  hold 
them  applicable  to  community  property  in 


contests  arising,  not  in  actions  for  divorce, 
but  in  probate  proceedings,  and  If  the  fiudlag 
with  respect  to  snch  property  In  the  proceed- 
ing before  us  were  based  upon  a  construction 
of  the  contract  of  waiver  alone,  we  would 
probably  reverse  the  judgment  But  we  need 
not  ccmstrue  the  language  of  the  agreement 
at  alL  It  was  admissible  in  evidence  as  a 
part  of  the  showing  that  there  had  been  ne- 
gotiations with  respect  to  property  rights  be- 
tween Mr.  Bollinger  and  his  wife  before  the 
action  for  divorce  was  instituted,  and  that 
in  those  negotiations  there  had  been  no  men- 
tion of  community  property.  For  ttils  limited 
and  negative  purpose  the  contract  was  rel- 
evant and  material. 

[6]  But  if  there  could  be  any  doubt  of  the 
sufficiency  of  the  evlden(»  heretofore  discuss- 
ed, to  support  the  award  of  all  the  prt^rty 
according  to  the  terms  of  the  will,  it  would 
be  dispelled  upon  inspection  of  the  pleadings, 
findings,  and  Judgment  In  the  divorce  action 
which  were  introduced  in  evidence  at  the 
hearing  in  the  probate  court  In  his  com- 
plaint for  divorce  Mr.  BoIUnger  alleged  that 
there  was  no  community  prt^rty  beloogins 
to  the  parties  to  the  action,  nie  answer  of 
Mrs.  Bollinger  was  a  mere  general  denial. 
The  court  found  and  the  decree  recited  that 
there  was  no  community  property.  The  tes- 
tator died  in  less  than  three  weeks  after  the 
entry  of  the  Interlocutory  decree.  As  no  evi- 
dence that  there  had  been  any  appeal  from 
the  interlocutory  Judgment  was  offered,  we 
must  bold  that  the  property  rights  had  be- 
come finally  and  irrevocably  settled  upon  the 
explrati<m  of  six  months  from  the  entry  of 
the  Interlocutory  decree.  Section  131,  Civ. 
Code:  Huneke  t.  HmtdEe,  12  <M.  App.  190, 
107  Paa  131. 

[7]  But  appdlantfs  connsd  say  that  the 
allegation  that  there  was  "no  community 
property  belonging  to  the  parties  to  this  ac- 
tion" was  the  statement  of  a  mere  conclnai<m 
of  law;  tUllt  the  finding  based  upon  such  con- 
clusion of  law  was  of  no  force ;  that  in  tlie 
absence  of  any  issue  as  to  prc^rty  rights, 
the  divorce  action  abated  upoa  the  death  of 
plaintiff,  and  that  the  property  rights  must  be 
settled  by  subsequent  proceedings.  This  con- 
tention Is  without  merit  An  averment  that 
one  spouse  took  title  to  property  as  communi- 
ty property  Is  sufficient  upon  Issue  joined.  If 
proved,  to  support  a  finding  to  that  effect, 
and  an  all^ation  that  there  was  no  «n>- 
munlty  prc^rty  would,  under  Uke  dreum- 
stances,  support  a  native  finding  such  as  we 
have  in  this  case.   Kllllan  t.  KlUlan,  supra. 

[8]  But  even  If  we  concede  that  the  find- 
ing of  the  nonexistence  of  community  proper- 
ty is  really  a  concludcm  of  law,  appellant, 
who  did  not  demur  to  the  complaint,  but  Join- 
ed issue  on  all  of  the  allegations  thereof,  may 
not  raise  the  question  for  the  first  time  in 
this  court 

No  other  alleged  errors  require  attention. 

The  judgment  is  affirmed. 

We  ooncur:  HENSHAW,  J.;  LOSIOAN,  J. 
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BIGKHAN  6t  al  t.  LYNCH  et  aL  (Cir.  1616.) 

(District  Court  of  Appeal.  First  District,  Cal- 
ifornia.   May  7.  1915.) 

DisuxssAi.  AND  Nonsuit  «s>60  —  Waitt  ov 

1*BOSECUT10N. 

Under  Code  CSt.  Ptdc;  |  683,  providing 
that  any  action  shall  be  dismiseed  on  mottoc  of 
the  defendant,  or  by  the  court  on  its  own  mo- 
tion, unless  brought  to  trial,  within  5  yeara 
after  the  filing  of  the  answer,  where  2^  years 
after  the  answei  motion  was  made  to  set  the 
cause  for  trial,  and,  pending  hearing,  the  de- 
fendants asked  permission  to  interpose  a  cross- 
complaiot,  which  wag  granted  after  resistance  by 
the  plaintiffs,  and  the  cross-complaint  filed, 
to  which  plaintiffs  answered,  judgment  for  the 
plaintiffs,  rendered  3  years  after  filing  of  the 
cross-complaint,  more  than  5  years  alter  the 
filing  of  the  answer,  could  stand,  the  court  not 
having  lost  jurisdiction  of  the  cause  under  the 
Btatute,  since  it  bad  not  been  finally  at  issue 
for  S  years,  bnt  only  for  S  years,  the  delay  in 
bringing  the  case  to  trial  having^  been  caused  in 
part  by  the  cross-complaint,  while  by  it  the  de- 
fendants became  actors  io  the  case,  and  charge- 
able in  part  with  bringing  it  on  for  trial. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit.  Cent.  TMg.  H  140-152;  Deo.  Dig.  «=» 
60.] 

Appeal  from  Snperttnr  Court  City  and  Coun- 
ty of  San  FianciBOo;  Gea  A.  Sturtevant, 
Judg& 

Action  by  N.  H.  Htt^man  and  otben 
against  U.  0.  Lyncb  and  otliera.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Wm.  H.  Chapman,  Wm.  M.  Abbott,  Wm. 
H.  Cannon,  and  Powell  &  Dow,  all  of  San 
Francisco,  for  appellants.  H.  M.  Anthony,  of 
San  Frandaco,  for  respondents. 

PER  CURIAM.  This  action  was  one  to 
recover  money  for  goods  sold  and  delivered. 
Some  2^  years  after  defendants'  answer  to 
the  complaint  was  Sled  a  notice  of  motion 
was  made  to  set  the  cause  for  trial,  and, 
pending  the  hearing  of  the  motion,  the  de- 
fendants asked  pennlssl<te  to  interpose  a 
cross-complaint  That  permission  was  grant- 
ed after  the  application  had  been  resisted  by 
the  plaintiffs.  The  crosa-complaint  was  filed, 
and  a  demurrer  interposed  to  It  was  eventu- 
ally overruled.  Plaintiffs  answered  the  cross- 
complaint  It  also  appears  that  the  plaintiffs 
made  an  effort  for  trial  and  tried.  Judgment 
was  rendered  for  the  plaintiffs,  and  also 
against  the  defendants  on  the  cross-com- 
plaint; and  the  only  point  made  now  in  sup- 
port of  the  defendants'  appeal  is  that  before 
the  trial  of  the  action  the  court  had  lost 
jurisdiction  of  the  cause  by  reason  of  the  fact 
that  plaintiffs  failed  to  prosecute  it  to  trial 
within  five  years  after  the  defendants'  an- 
swer to  the  original  complaint  had  been  filed, 
as  required  by  section  583  of  the  Code  of 
Civil  Procedure. 

Conceding  the  defendants'  construction  of 
the  Btatute  to  be  correct,  nevertheless  It  ap- 
pears that  the  case  at  bar  was  not  folly  and 
finally  at  Issue  tor  five  years,  bnt  oaiy  tot 


a  period  of  three  years;  and  the  delay  In 
bringing  It  to  trial  for  over  five  years  after 
answer  filed  is  attributable  In  part  to  the 
action  of  the  defendants  In  asking  for  and 
being  granted  permission  to  file  a  cross-com- 
plaint It  also  appears  that  the  plaintiff 
made  an  effort  to  have  the  cause  placed  upon 
the  calendar  for  trial  within  2%  years  after 
the  original  answer  of  the  defendants  had 
been  filed,  and  that  this  cause  would^  In  all 
probability,  have  been  brought  on  for  trial 
If  It  had  not  been  for  the  intervention  of  the 
defendants.  Under  these  circumstances  there 
is  no  merit  in  the  ctmtention  that  the  court 
lost  Jurisdiction  of  the  subject-matter  of  the 
action.  The  appellants  of  course  rely  upon  a 
literal  Interpretation  of  the  section  referred 
to,  which  provides  that  the  court  must  dis- 
miss If  the  action  is  pending  untried  for  a 
period  of  five  years  after  the  defendant's  an- 
swer to  the  plaintiff's  complaint  has  been 
filed.  But  upon  the  filing  of  the  cross-com- 
plaint In  the  present  case  the  defendants 
became  aggressive  and  Interested  actors  In 
the  presentation  of  at  least  one  phase  of  the 
case,  and  therefore  they  were  chained  In 
part  with  the  duty  of  bringing  the  case  on 
for  trial.  Jacot  et  al.  v.  Marks,  26  Misc.  Rep. 
670,  57  N.  T.  Supp.  904. 
The  Judgment  appealed  from  la  affirmed. 


PANKBWICZ  T.  JESS,  City  Recorder,  et  al. 

(Civ.  1602.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   May  6,  1915.) 

1.  Abbest  €=»33— "Wabbamt"  op  Aebest. 

A  "warrant"  is  a  process  issued  in  the  name 
of  the  state,  directed  to  any  sheriff,  constable, 
marshal,  or  policeman,  commanding  him  to  ar- 
rest and  take  into  custody  the  named  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  S§  73-82;   Dec.  Dig.  €=»33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Warrant] 

2.  Shebiffb  and  Congtablks  DuTiBe 
AS  to  Sebviox  of  Pbocebs— "RsanuB  os 
rrs  Face." 

Within  Pol.  Code,  %  4168.  providing  that  a 
sheriff  or  other  ministerial  officer  is  justified  in 
the  execution  of  and  must  execute  all  process 
and  orders  regular  on  their  face  and  issued  by 
competent  authority,  whatever  the  defects  in 
the  proceedings  upon  which  they  are  issued, 
process  is  "regular  on  its  face"  when  it  pro- 
ceeds from  a  court,  officer,  or  body  havbig  au- 
thority of  law  to  issue  process  of  that  nature, 
and  is  legal  in  form  and  contains  nothing  to 
notify  or  fairly  apprise  any  one  that  it  is  is- 
sued without  authority. 

[Ed.  Note.— For  other  cases,  see  Sherilb  and 
Constables,  Cent  Dig.  Si  143-157;  Dec  Dig. 
<e=»98.] 

3.  Shebiffs  and  Constabues  «=»98  —  Lia- 
bility— Sebvicb  or  Unauthobized  Pbocess. 

When  lack  of  authority  is  apparent  an 
officer  is  not  only  Justified,  but  it  is  his  duty,  not 
to  serve  tll^al  process,  and,  if  he  does  so,  it  is 
at  his  peril. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables.  Cent  Dig.  IS  143-157;  Dec  Dig. 
«s»98.] 
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4.  Shebitfb  ahd  Constabus  «=^08— PoooBsa 
AS  PaoTECTioN  Aqainbt  Liabilitt. 

Uqder  Pol.  Code,  8  4168,  an  action  cannot 
b«  maiDtained  against  an  officer  for  executing 

f»roce«a  except  wbere  the  lack  of  authorit;  for 
ts  issuance  is  apparent  on  its  face. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.       143-157;   Dec  Dig. 

B.  Shkbots  and  Coitstablbs  «ss>16S  —  Ao- 
TZ0N8  roB  False  Iupbisonuxnt  —  Sum- 
ounot  of  Couplaint. 

Where  an  actioo  against  a  sheriff  and  the 
surety  on  hia  bond  for  false  Imprisonment  show- 
ed that  the  Imprisonment  was  under  a  warrant, 
plaintiff  was  bonnd  to  set  out  in  hia  complaint 
th«  fact  that  th«  warrant  was  irregnlar  on  its 
face. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {|  398-404;  Dec  Dig. 
«=>168.1 

Appeal  from  Superior  Court,  San  Mateo 
County;  Geo.  H.  Budc,  Judge. 

Action  by  J.  F.  Pankewicz  against  Clara 
A.  Jess,  as  recorder  of  Daly  City,  and  oth- 
ers. From  a  Judgment  of  dismissal  as  to  cer- 
tain defendants,  plaintiff  appeals.  Affirmed. 

Joseph  T.  Curley  and  Joseph  Rafael,  both 
of  San  Francisco,  for  appellant  Albert 
Mansfield,  of  Redwood  City,  for  respwdents. 

PER  CURIAM.  This  is  an  action  for  dam- 
ages for  false  imprisonment.  The  amended 
complaint  alleges  that  Clara  A.  Jesft  was  the 
recorder  of  Daly  City;  that  the  defendant 
J.  H.  Mansfield  was  the  sheriff  of  San  Mateo 
county;  and  that  the  American  Bonding 
Company  was  surety  on  the  bond  of  said 
Sheriff.  The  complaint  further  alleges  that 
on  a  certain  date  Clara  A.  Jess,  as'  recorder, 
adjudged  the  plaintiff  guilty  of  contempt  of 
court,  In  that  he,  as  marshal  of  Daly  City, 
willfully  and  unlawfully  neglected  and  re- 
fused to  serve  a  warrant  Issued  by  the  re- 
corder's court  in  a  certain  criminal  case,  In 
which  the  defendant  therein  was  charged 
with  felony ;  whereupon  said  recorder  sen- 
tenced the  plaintiff  to  pay  a  fine  of  $50,  or,  In 
default  thereof,  to  be  Imprisoned  in  the  coun- 
ty Jail  for  one  day.  It  is  also  alleged  that 
Mansfield,  the  sheriff,  acting  upon  the  com- 
mitment placed  In  his  hands  by  said  recorder, 
against  the  will  and  consent  of  the  plaintiff, 
took  blm  into  custody  and  imprisoned  him 
In  the  county  Jail  for  one  day.  In  conse- 
quence of  tbis  imprisonment  plaintiff  claims 
damages  in  the  sum  of  |25,000  for  injury  to 
his  good  name,  to  his  credit,  and  to  his  repu- 
tation as  marshal. 

To  the  complaint  each  of  the  defendants 
Interposed  a  general  and  special  demurrer. 
The  demurrer  of  Clara  A.  Jess  was  overruled, 
but  the  demurrers  of  the  other  defendants 
were  sustained,  and  a  Judgment  of  dismissal 
as  to  them  was  duly  entered,  from  which 
Judgment  this  appeal  Is  taken. 

These  demurrers  wen  alike,  and  will  be 
discussed  together. 

[1]  It  Is  conceded  that  the  provisions  of 
the  Code  applicable  to  Justices'  courts  are 


also  applicable  to  recorders*  courts.  A  ''war- 
rant" is  a  process  Issued  In  the  name  of  the 
state,  directed  to  any  sheriff,  constable,  mar- 
shal, or  policeman,  commanding  him  to  ar- 
rest and  take  Into  custody  the  named  defend- 
ant. Pen.  Code,  1 1437.  The  failure  to  serve 
a  warrant  Issued  by  a  recorder's  court,  it  ap- 
pears, would  be  disobedience  of  a  lawful  w- 
der  of  the  court,  and  hence  a  contempt  there- 
of, for  which  the  officer  so  disobeying  might 
be  punished  as  provided  by  law.  Code  Civ. 
Proc  I  906,  suhd.  8. 

[2-BJ  An  officer  whose  duty  it  Is  to  serve 
process  Is  bound  to  serve  the  same  when  such 
process  is  regular  on  Its  fac&  Process  is 
said  to  be  r^nilar  on  Ita  face  when  It  pro- 
ceeds from  a  court,  officer,  or  body  having 
authority  of  law  to  issue  process  of  that  na- 
ture, and  which  is  legal  in  form,  and  con- 
tains nothing  to  notify  or  fairly  apprise  any 
one  that  It  is  Issued  without  authority. 
Thompson  v.  Laughlin,  91  CaL  313,  27  Pac 
752;  Brlchman  v.  Robs,  67  Cal.  601,  8  Pac 
316;  19  Cyc.  343  ;  2  Cooley  on  Torts,  p. 
1480;  sectiMi  4168,  PoL  Code.  When  lack 
of  authority  is  apparent  the  officer  la  not 
only  Justified,  but  it  is  his  dnty,  not  to  serve 
the  illegal  proceu ;  and,  if  he  does  so,  it  Is 
at  his  p^l.  The  only  ground,  therefore,  up- 
on which  an  action  can  be  predicated  against 
an  officer  for  executing  process  Is  where  the 
lack  of  authority  for  its  issuance  is  apparent 
on  its  face.  It  may  be  that  In  an  action  tor 
false  Imprisonment  the  mere  allegation, 
standing  alone,  that  the  plaintiff  had  been 
imprisoned  without  warrant  or  authority  and 
against  his  will,  would  be  a  sufficient  state- 
ment of  a  cause  of  action;  but  where,  aa 
here,  the  complaint  shows  that  the  imprison- 
ment was  made  under  a  warrant.  It  is  the 
duty  of  the  plaintiff  to  set  out  In  his  com- 
plaint the  fact  that  such  warrant  was  ir- 
regular on  its  face.  Barker  v.  Anderscm.  81 
Mich.  508,  46  N.  W.  1108;  19  Cyc  357;  Bar- 
field  V.  Turner,  101  N.  C.  357,  8  S.  B.  115. 
Every  aUegatlon  in  the  cOTuplaint  in  the  pres- 
ent case  may  be  true,  and  yet  It  may  be 
equally  true  that  the  arrest  of  the  plaintiff 
was  upon  a  warrant  regular  upon  Its  face. 

For  the  reasons  stated,  the  Jadgment  ap- 
pealed from  is  affirmed. 


NEWELL  V.  SUPERIOR  COURT  OF  CAIJ- 
FORNIA  IN  AND  FOR  LOS  ANGELES 
COUNTY  et  aL    (Civ.  1710.) 
(District  Court  of  Appeal,  Second  District,  Cal- 

Ifomia.   May  6^  1915.) 
1.  Mandaktjs  €=s>51— Entbt  of  FnrAL  Judq- 

HE  NT~IM  VOBCr . 

Under  Civ.  Code,  {  182,  providing  that 
final  Judgment  in  a  divorce  action  may  be  aBtw> 
ed  by  the  court  after  the  expiration  of  one  year 
from  the  entry  of  the  interlocutory  judgment, 
on  motion  of  either  party  or  upon  its  own  mo- 
tion, the  writ  of  mandate  may  issue  at  the  in- 
stance of  the  plaintiff  to  require  that  the  court 
grant  a  final  decree  after  one  year  from  the  en- 
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txj  at  an  Interlocntorr  deem  bom  which  no  ap- 
peal has  been  taken. 

lEH.  Note. — For  other  cases,  see  Mandamas, 
Cent.  Dig.  i{  98-100;  Dec.  Dig.  «s=»Bl.) 

Z.  DlTOBCE    «=al70  —  "IWTKBLOCUTOIIT  DB- 

cbee" — Effect. 

The  function  of  an  "interlocntorr  decree" 
includes  not  only  the  establishment  of  the  par- 
t7*8  right  to  a  dirorce,  but  alBo  includes  the 
hearing  and  final  determination  of  the  rights 
of  the  partieB  as  to  .property,  op  the  matter  of 
provision  for  the  wife's  support,  and,  if  no  ap- 
peal is  taken,  such  decree  becomes  finftl  with 
respect  to  the  adjudged  right  to  diforce  and  as 
to  such  property  rights. 

{Ed.  Note.— For  otiier  coses,  see  Divorce, 
Cent.  Dig.  U  662.  653;  Dec.  Dig.  «=»170. 

For  otiier  deflniUons,  see  Words  and  Phrases, 
First  and  Second  Series,  Intwlocutory  Deoee.] 

3.  Mandamus  ^=»51— Entbt  or  Jvdqwkst— 

I>IVOBGB— IntEBLOCUTOBT  ARD  FXKAI.  DE- 

OBBK — Statutes. 

Under  Civ.  Code,  |  182,  providing  that  aft- 
er a  year  from  the  entry  of  an  interlocutory 
jndgment  the  court,  on  motion  of  either  party 
or  upon  its  own  motion,  may  oiter  a  final  decree 
of  divorce,  and  that.  If  an  appeal  is  taken,  final 
judgment  shall  not  be  entered  until  such  ap- 
peal has  been  finally  disposed  of,  and  not  then 
if  the  judgment  has  been  reversed,  a  writ  of 
mandate  would  not  lie  to  compel  the  judge  of 
the  superior  court  to  mter  a  final  decree  of  di- 
Toree  after  one  year  frmn  the  entry  of  the  inter- 
locutory judgment,  where  an  appeal  from  the 
interlocutory  judgment  was  pending. 

[Ed,  Note.— For  other  cases,  see  Mandamus, 
Gent  Dig.  U  ^100;  Dec  Dig.  «>61.] 

Petitioii  by  Wm.  D.  Newell  for  writ  of 
mandate  against  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of 
lios  Angeles  and  Ghas.  Monroe,  Judge  there- 
tsf.  Petition  denied,  and  iHroceeding  dig- 
missed. 

Earl  Curtis  Peck,  of  Los  Angeles,  for  peti- 
tioner, i^nk  P.  D(Aeity,  of  Lob  Angeles, 
for  respondents.  . 

CONRBT,  P.  J.  The  petitioner  has  applied 
to  this  court  for  a  writ  of  mandate  to  con^wl 
the  entry  of  a  final  decree  of  divorce  in  an 
action  wherein  Kate  E.  Newell  Is  plaintiff 
and  the  petitioner,  WllUam  D.  Newell,  is  de- 
fendant On  the  18th  day  of  November,  1912, 
In  tbe  superior  court  of  Los  Angeles  county, 
an  interlocutoiT  judgment  was  entered  in 
said  action  whereby  It  was  determined  that 
the  plaintiff  was  entitled  to  a  divorce,  and  It 
was  ordered  that  the  defendant  pay  to  the 
plaintiff  a  certain  monthly  allowance  for  her 
maintenance  and  support  until  the  further 
order  of  the  court.  Immediately  thereafter 
the  defendant  appealed  to  the  Supreme  Court 
from  that  portion  of  the  Interlocutory  decree 
which  provided  for  the  maintenance  and  sup- 
port of  the  plaintiff.  That  appeal  is  pending 
In  this  court  pursuant  to  an  order  of  transfer 
from  the  Supreme  Court. 

In  response  to  an  alternative  writ  Issuied  In 
this  proceeding,  the  respondent  judge  of  the 
superior  court  states  that,  on  the  30th  day 
of  November,  1914,  he  denied  the  motion  of 
p^ltioner  for  entry  of  a  final  decree  of  dl- 
TDrce  in  said  action,  and  Uat  sadi  denial  was 


on  the  ground  that  an  appeal  from  the  Inter- 
locutory decree  of  divorce  was  at  that  time 
pending  and  undetermined. 

[1]  It  is  settled  that  after  the  expiration 
of  a  year  from  the  entry  of  the  interlocutory 
decree  in  a  divorce  action,  and  where  no  ap- 
peal has  been  taken,  the  writ  of  mandate 
may  issue  at  the  Instance  of  the  plaintiff  to 
require  that  the  court  grant  the  final  decree. 
Claudius  V.  MelTin,  146  Cal.  25T,  79  Pac.  897. 
For  the  purposes  of  this  decision  we  will  as- 
sume that  the  same  rule  exists  In  favor  of  the 
defendant  against  whom  the  decree  of  divorce 
has  been  granted ;  although  It  Is  somewhat 
anomalous  that  the  wrongdoer  In  an  action 
In  equity  should  be  permitted  to  (Temaud  af- 
firmative relief  and  craup^  the  court  to  visit 
upon  him  the  legal  consequences  of  his  wrong- 
ful acts.  It  is  nevertheless  true  that  the 
Code  has  provided  that  the  final  decree  may 
be  entered  by  the  court  "on  motion  of  either 
party,  or  upon  Its  own  motion."  Civ.  Code,  S 
132.  But  it  is  also  provided  in  the  same  sec- 
tion that: 

"If  any  appeal  is  token  from  the  interlocutory 
judgment  or  motion  for  a  new  trial  made,  find 
judgment  shall  not  be  entered  until  such  mo- 
tion or  appeal  has  been  finally  disposed  of,  nor 
then,  if  the  motion  has  been  granted  or  judg- 
ment reversed." 

[2]  It  has  been  determined  that  in  a  di- 
vorce action  under  the  provisions  of  our  Code 
the  function  of  an  InterlocutoiT  decree  In- 
clndes  not  only  the  establishment  of  the  right 
of  a  party  to  a  dlrorce,  but  includes  also 
the  hearing  and  final  determination  of  the 
lights  of  the  parties  as  to  property.  Any 
disposition  of  property  rights  made  in  connec- 
tion with  the  hearing  of  the  principal  cause 
of  action  Is  regularly  included  In  and  be- 
comes a  part  of  the  Interlocutory  decree.  If 
no  appeal  be  taken,  such  decree  bec<»nes  final 
with  respect  to  those  property  rights,  as  well 
as  with  respect  to  the  adjudged  right  to  a 
divorce.  Huneke  v.  Huneke,  12  Cal.  App.  199, 
203,  107  Pac.  131;  Pereira  v.  Pereira,  156 
Cal.  1,  103  Pac^  488,  23  I*  R.  A  (N.  S.)  880, 
134  Am.  St  Bep.  107,  Necessarily  the  same 
consequence  follows  where  the  court  takes 
into  consideration  and  includes  in  Its  Inter- 
locutory decree  the  matter  of  provision  for 
the  support  of  the  wife. 

[3]  In  the  present  case  there  is  an  Inter- 
locutory Judgment  which  has  become  final 
with  rees>ect  to  the  plaintiff's  right  to  a  di- 
vorce, but  is  subject  to  a  pending  appeal  af- 
fecting the  provisions  made  therein  for  the 
support  of  the  plaintiff.  Until  the  determina- 
tion of  that  appeal  the  8up«ior  court  la  not 
in  a  position  to  know  whether  It  will  be  re- 
quired to  make  some  other  and  different  or- 
der affecting  a  matter  closely  connected  with 
the  granting  of  the  divorce^  "There  is  no 
doubt  that  a  superior  court  may  be  compelled 
by  mandamus  to  proceed,  in  regular  course, 
to  the  trial  of  a  cause,  when  without  any 
legal  reason  it  flatly  refuses  to  do  so.  But 
the  writ  can  be  used  for  this  porpoae  only 
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wbea  the  action  of  the  lower  court  is  a  plain 
refusal  to  perform  a  clear  duty  which  the 
law  Gfpeclally  enjoins ;  and  tne  party  Invoking 
Its  aid  must  sbow  a  case  where  the  duty  of 
the  court  to  do  the  thing  asked  Is  pure  and 
simple,  and  unmixed  with  discretionary  pow- 
er or  the  exercise  of  judgment"  Tomkln 
T.  Harris,  90  Cal.  201,  27  Paa  202.  The  pro- 
vision contained  In  section  132,  Civil  Code, 
postponing  the  entry  of  final  judgment  until 
after  final  disposition  of  any  appeal  from  the 
interlocutory  judgment,  was  adopted  In  recog- 
nition of  the  fact  that  in  granting  a  divorce 
the  court  has  a  variety  of  duties  to  perform 
affecting  the  property  rights  of  the  parties 
and  the  future  welfare  of  those  parties  and 
their  children ;  and  it  was  deemed  advisable 
that  in  such  cases  all  of  those  matters,  as 
far  as  possible,  should  be  finally  adjusted  in 
connection  with  the  granting  of  a  dlvoice. 

The  application  of  petitioner  for  a  peremp- 
tory writ  of  mandate  Is  denied,  and  the  pro- 
ceeding is  dismissed. 

I  concur:    JAMES,  J. 

I  concur  in  the  Judgment:   SHAW,  J. 


PEOPLE  T.  MAU/ICOAT.    (Or.  378.) 
^District  Court  of  Appealj  Second  District, 
California.    May  7,  1916.) 

1.  Cbiminai.    Law  ^=>935— Tbuj>-Mot[on 
FOB  New  Teial. 

Id  passing  on  accused's  motion  for  a  new 
trial,  the  trial  court  must  determine  whether 
there  was  evidence  sufficient  to  support  the 
conviction, 

[Ed.  Note. — For  other  cases,  see  Griminal 
Law,  Cent.  Dig.  g§  2193,  2194,  2297,  2298, 
8068;  Dec.  Dig.  ^935.] 

2.  Cbiminal   Law    «=aa35  —  Tbiait-Nkw 
Tbial. 

The  court  should  not  grant  a  new  trial 
where  the  verdict  rests  upon  substantial  evi- 
dence; matters  of  fact  being  for  the  jury, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2193,  2194,  2297,  2298,  3008; 
Dec  Dig.  «=»935.j     ^     ^  ' 

8.  CvmnTAi.  Law  ^11£6— ApPEAir-DiscBE- 

TIOH  OF  COUBT, 

An  order  granting  or  refusing  a  new  trial 
will  not  be  disturbed  unless  an  abuse  of  the 
court's  discretion  appears, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  SS  3067-3071;  Dec  Dig.  €=3 
1156.] 

4.  Cbihinal    Law  «=>1134— Affbai/— Rk- 

VIEW. 

In  reviewing  the  denial  of  accused's  mo- 
tion for  a  new  trial,  statements  made  by  the 
lower  court  cannot  be  considered  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Ji?.^'  «9£!l'-^^j«-  i*  2587,  2853,  2986-2998, 
3056,  3067-3071;  Dec.  Dig.  «=all34.] 

B.  WirNKSSEB  <S=»38(^EXAMINATION— OEOSS- 
EXAMINATIOH. 

Where  the  state  was  taken  by  surprise.  It 
may  tvoaB-examlne  Its  own  witness  to  show 
that  the  witness  had  on  a  previous  occasion 
made  statements  differing  from  hU  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1210-1219;   Dec,  Dig.  «=>3S0.i 


6.  WiTNEsefts  «=3277— GBom-BxAinirAnoH' 

— Scope. 

Where  accused's  counsel  brought  out  that 
he  was  married,  it  was  not  errw  for  the  dis- 
trict attorney  to  cross-examine  accused  as  to 
the  name  under  which  he  was  married,  though 
accused  tendered  the  marries  license,  which 
was  refosed  by  the  prosecutor. 

[Ed.  Note.— Por  other  cases,  see  Witnesses, 
Cent.  Dig.  U  925,  97»-083:  D^.  Dig.  ^2TT] 

7.  Homicide  <S=3l09— Use  of  Deadi.t  Weap- 
ons—Right OP  Accused. 

The  rights  of  a  police  officer  to  shoot  In 
self-defenge  to  protect  himself  from  assault  are 
no  greater  or  less  than  those  of  a  private  citi- 
zen. 

-^JJS"  csset  see  Homicide, 
Cent  Dig.  H  138,  ISO;  DecDig.  «3»108.] 

8.  HomciDi  «8s»116—8KLr*DEn;iT8B— Right 

OP. 

Where,  as  a  reasonable  man  ander  all  the 
circumstances,  accused  was  jusCi&ed  in  belleT- 
ing  that  an  assault  was  about  to  be  committed 
on  him  which  would  inflict  great  bodily  harm, 
he  may  shoot  his  apparent  assailant 

[Ed,  Note.— For  other  cases,  see  Homidde. 
Cent.  Dig.  §{  158-163 ;  DecDig.  «=>116.] 

Appeal  from  Superior  Court,  San  Diego 
Count?;  W.  A,  Sloane,  Judge. 

Ed  Malllcoat  was  convicted  of  murder  In 
the  second  degree,  and  from  the  judgment 
and  an  order  denying  a  new  trial,  he  ap- 
I)eals.  Affirmed. 

.  li.  B.  Dadmun,  of  San  DI^o,  for  appel- 
lant U.  S.  Webb,  Atty.  Gen.,  and  Robert  M. 
Clarke,  Deputy  Atty.  Gen.,  for  the  People. 

JAMES,  J.  Appellant  waa  convicted  of 
the  crime  of  murder  of  the  second  degree^ 
and  sentenced  to  serre  a  term  of  ten  yeaxa 
in  the  p^tentlary.  He  appeals  from  the 
Judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

In  August,  1914,  four  privates  In  the  ma- 
rine corps  of  the  United  States  government 
went  from  their  post  on  North  Island,  in 
San  Diego  county,  to  the  dty  of  San  Diego. 
They  arrived  In  the  latter  dty  during  the 
course  of  the  afternoon  and  spent  their  time 
variously  at  certain  saloons  and  other  re- 
sorts. By  the  hour  of  11  o'clock  In  the  eve- 
ning they  had  imbibed  considerable  Ugiior, 
but  80  far  as  the  evidence  shows,  were  not 
greatly  intoxicated.  MTille  enjoying  them- 
selves In  one  of  the  saloons  which  they  visit- 
ed, they  were  approached  by  a  dvilian  who 
was  Intoxicated  and  who  dei^:ed  to  make  oue 
of  their  party.  A  marine  named  Brlnton,  be- 
ing one  of  the  four,  testified  that  he  took 
charge  of  the  civilian  and  led  him  away,  In- 
tending to  take  him  to  his  room.  While  on 
the  street,  and  while  conducting  the  dvlUan 
therealong,  he  was  stopped  by  appellant,  who 
was  a  spedal  police  officer  engaged  as  a. 
chauffeur  for  the  police  department  of  the 
city  of  San  Diego.  Some  articles  from  the 
pockets  of  the  dvlUan  were  In  the  hands  of 
Drlnton  at  that  time,  Brlnton  ^^lalmlpg  that 
the  dvlllan  had  handed  them  to  him,  while 
tlie  defendant  in  his  testimony  said  that  he 
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bad  obserred  Brinton  taking  the  articles 
from  the  pockets  of  the  intoxicated  man. 
At  any  rate,  Brinton  was  required  by  appel- 
lant to  cease  conducting  the  dvlllan  farther, 
and  the  latter  was  left  in  charge  of  appel- 
lant, while  Brinton  returned  to  the  saloon 
and  rejoined  his  companions.  After  dispos- 
ing of  the  drlllan,  appellant  was  proceeding 
on  his  way  toward  the  police  station,  when 
he  was  overtaken  by  the  four  marines.  Ap- 
pellant testified  that  the  marines  came  run- 
ning after  him,  while  Brintou's  testimony 
was  that  it  was  time  for  them  to  catch  their 
boat  for  North  Island,  and  that  they  were 
trareling  up  the  street  for  the  purpose  of 
reaching  the  ferry.  Two  of  the  maWnes, 
Brinton  and  a  man  named  Collier,  were  In 
front,  and  several  paces  behind  them  came 
the  two  remaining  men  of  the  sgnad.  Brin- 
ton and  Collier  approatAed  within  a  distance 
sometimes  stated  in  the  testimony  as  being 
about  16  feet  of  appellant,  who  turned  and 
observed  them.  From  this  point  In  the  nar- 
rative of  the  occurrence  there  Is  some  con- 
flict between  the  testimony  given  for  the 
prosecution  and  that  of  the  defendant  The 
marine  Brinton  testified  that,  as  they  got 
within  about  15  feet  of  appellant,  the  latter 
drew  his  gun  and  that  Collier  said  to  him, 
"I  ain't  afraid  of  your  old  gun";  that  at 
that  moment  appellant  fired  a  shot  from  his 
revolver  and  Collier  dropped  to  the  ddewalk 
with  a  bullet  through  his  abdomen,  from 
whldi  wound  he  shortly  thereafter  died.  The 
appellant's  testimony  was  to  the  effect  that 
the  foremost  men  advanced  upon  him  In  a 
threatening  manner,  with  arms  upraised  in 
a  fluting  attitude,  and  that  titUNse  in  the  rear 
were  running  up  at  the  same  time,  and  tliat, 
believing  that  he  was  about  to  be  mobbed, 
he  fired,  with  the  effect  noted.  There  was 
testimony  of  another  vrltness  that  immedi- 
ately after  the  shooting  appellant  was  heard 
to  say:  "If  any  more  fools  with  me  I  will 
shoot  them,  too."  There  was  also  testimony 
as  contradicting  that  of  appellant  wherein  he 
Bald  that  the  men  were  advancing  upon  him 
In  a  threatening  manner ;  this  testimony  was 
that  the  marines  were  not  80  doing,  but  had 
their  hands  at  their  sides. 

[1-4]  Counsel  first  argues  that  it  was  error 
for  the  court  to  deny  appellant's  motion  for 
a  new  trial  because  the  evidence  was  Insuffi- 
cient to  support  the  verdict,  and  he  asserts 
the  trial  Judge  stated  it  as  his  opinion  that 
a  different  verdict  should  have  been  render- 
ed. He  states  that  it  requires  an  agreement 
of  13  men  to  make  a  verdict  of  guilty  effectu- 
al, namely,  the  12  Jurors  in  the  box  and  the 
judge  on  the  bench,  and  that  a  verdict  re- 
tnrned  by  the  jury  must  be  set  aside  and  a 
a  new  trial  granted  unless  the  court  wholly 
agrees  with  the  jury  as  to  Its  conclusion. 
The  trial  judge,  in  passing  upon  a  defend- 
ant's motion  for  a  new  trial  in  a  criminal 
case,  Is  called  upon  to  determine  whether 
there  Is  evidence  sufficient  to  support  the 
verdict.  All  questloua  ot  fact  being  prima- 


rily for  the  jury,  this  Judgment  of  the  court 
la  not  to  be  exercised  In  such  a  captious  and 
overcrltlcnl  way  as  to  nullify  a  verdict 
which  rests  upon  substantial  evidence  given 
by  credible  witnesses,  and  the  mere  Intima- 
tion ot  the  trial  Judge  that,  had  he  been  a 
Juryman,  he  probably  would  have  voted  for 
an  acquittal.  Is  not  sufficient.  The  judge 
should,  in  order  to  warrant  an  order  for  a 
new  trial  to  be  made,  believe  that  the  ver- 
dict Is  not  sustained  by  the  evidence  and 
that,  If  allowed  to  stand.  It  would  result  In 
unjust  punishment  being  Inflicted.  So  be- 
lieving, it  becomes  his  imperative  duty  to  or- 
der a  new  trial.  An  order  made  either  grant- 
ing or  denying  such  new  trial  wilt  not  be 
disturbed  unless  an  abuse  of  discretion  la 
made  manifest.  People  v.  Knutte,  111  Cal. 
453,  44  Pac.  166 ;  People  v.  Chew  Wing  Gow, 
120  Cal.  298,  52  Pac.  657;  People  v.  Tapla, 
131  CaL  647,  63  Pac.  1001;  People  v.  El- 
more, 167  Cal.  205,  138  Pac.  989.  It  la  urged 
here  that  from  the  remarks  made  by  the 
trial  judge  at  the  time  the  ruling  on  the  mo- 
tion for  a  new  trial  was  entered  he  was  of 
the  view  that  the  verdict  as  rendered  was 
Improper.  The  argument  of  the  judge  as 
showing  the  reasons  which  impelled  him  ,to 
make  the  order  complained  of  Is  not  proper 
to  be  considered  here.  People  v.  Tapla,  su- 
pra. But,  were  we  authorized  to  exanolne  in- 
to the  argument  so  expressed,  nothing  can  be 
found  therein  inconsistent  with  the  view  that 
the  Judge  concluded  that  the  verdict  found 
sufficient  support  In  the  evidence.  The  judge 
In  one  part  of  his  statement  expressly  de- 
clared that  there  was  evidence  sufficient  to 
warrant  all  of  the  findings  of  the  Jury,  and 
with  that  conclusion  no  fault  can  be  found. 
If  the  entire  record  of  the  evidence  is  exam- 
ined. 

[E]  Complaint  la  next  made  because  the 
district  attorney  was  allowed  to  cross-exam- 
ine the  witness  Introduced  on  behalf  of  the 
prosecution  In  an  attempt  to  show  that  this 
witness  had  made  statements  differing  from 
those  given  in  his  testimony  on  a  prior  occa- 
sion. On  the  ground  that  he  was  surprised 
by  the  testimony  of  the  witness,  the  district 
attorney  was  allowed  considerable  latitude  la 
the  direction  suggested.  This  witness  was 
a  police  officer  who  assumed  to  relate  a  state- 
ment made  by  the  deceased  as  a  dying  dec- 
laration. He  testified  that  when  asked  why 
the  defendant  had  shot  him  deceased  had 
said:  "He  had  some  trouble  with  a  friend  of 
mine."  This  statement  was  considered  Im- 
portant as  showing  knowledge  on  the  part  of 
deceased  that  there  had  been  trouble  between 
defendant  and  the  marine  Brinton  prior  to 
the  time  of  the  meeting  on  the  street  when 
the  shooting  occurred.  The  district  attorney 
announced  that  he  was  surprised  by  the^ 
statement  of  the  witness,  and  proceeded,  with 
the  permission  of  the  court,  to  ask  leading: 
questions  to  show  that  this  witness  in  the 
office  of  the  district  attorney,  when  he  relat- 
ed the  statement  made  by  Uiis  deceased,  had 
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failed  to  meutltm  tbat  the  latter  had  said 
that  ai>pellaiit  luid  had  tioable  with  his  (de- 
ceased's) filend.  The  matter  of  permlttliig 
this  crosB-examlnatlon  of  the  state's  witness 
by  the  district  attorney  was  one  within  the 
discretion  of  the  court,  and  It  does  not  ap- 
pear that  this  discretion  was  abused.  Then 
was  sufficient  to  show  that  the  witness  was 
Inclined  to  be  fiiTorable  to  the  defense,  and 
also  to  show  that  the  district  attorney  was 
surprised  by  Uie  statement  made  which  has 
been  quoted.  Counsel  dtes  several  anthori- 
tles  In  support  of  Us  proposition  that  ze- 
Tendble  error  was  committed  In  this  regard, 
but,  when  we  apply  those  dedslons  to  the 
facta  exhibited  by  this  record,  they  do  not 
sustain  the  contention  made.  In  oaa  aC  the 
cases,  People  v.  Creeka,  141  CaL  029,  75  Pac. 
101,  It  Is  said: 

"Where  a  witness  called  b;  a  party  has  sim- 
ply failed  to  testify  to  all  that  party  expected 
or  desired,  but  has  not  given  testimony  against 
him,  it  is  not  permissible  for  the  par^  calUoK 
him  to  prove  that  such  witness  had  previonsif 
made  statements  which,  if  sworn  to  at  the  trial, 
would  tend  to  make  ont  his  case." 

Here  Idngford  did  testify  to  matter  which 
was  "against"  the  prosecution.  Clearly  In 
that  case  It  was  proper  for  the  district  at- 
torney to  show  that  he  had  made  contrary 
statements  or  had  failed  to  Include  In  an  ap- 
parently full  statement  theretofore  made  the 
Important  sentence  which  had  been  added  In 
his  testimony. 

[I]  The  objection  that  the  district  attor- 
ney asked  Improper  questions  of  the  defend- 
ant on  cross-examination  and  was  so  guilty 
of  misconduct  in  our  rlew  has  no  merit  The 
matter  pointed  out  referred  to  the  cross-ex- 
amination wherein  the  district  attorney  In- 
quired of  the  defendant  as  to  what  name  he 
had  been  married  under.  On  direct  examina- 
tion defendants  counsel  had  brou^t  out  the 
fact  that  the  defendant  was  married,  and  the 
district  attorney  followed  this  up  by  Inquir- 
ing as  to  when  and  where  and  under  what 
name  defoodant  had  beeai  married.  tDefend- 
ant's  counsel,  while  the  district  attorney  was 
cross-examining,  tendered  the  certificate  of 
marriage,  which  was  not  accepted  by  the 
prosecntor.  Presumably  the  certificate  of 
marriage  showed  the  name  the  defendant 
bad  used  at  the  time  that  ceremony  was  per- 
formed,  and,  if  it  did  so  show  it,  then  cer- 
tainly there  could  have  been  no  error  In  re- 
quiring the  d^endant  himself  to  state  the 
fact  upon  the  witness  stand.  His  counsel 
made  an  express  iender  of  the  marriage  cer- 
tificate, and,  even  though  his  objection  to 
the  question  asked  calling  for  the  name  used 
was  well  taken,  bla  offer  to  show  tbat  name 
by  the  certificate  amounted  to  a  waiver  of 
the  objection. 

The  strictures  passed  by  the  district  at- 
torney In  his  argument  upon  the  attitude 
and  conduct  of  the  police  d^rtment  re- 
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spectlng  t3ie  prosecution  oC  aH>d]ant  were 
severe  and,  as  the  trial  Judge  remarked, 
might  have  been  omitted.  HoweTer,  we 
have  examined  carefully  the  assignments  of 
error  predicated  upon  the  ground  of  that  of- 
ficial's misconduct  and  do  not  feel  that  a  re- 
versal Is  warranted  on  account  thereof. 
There  were  suggestions  made  throughout  the 
trial,  having  some  inq;Knt  in  that  dlredloii, 
which  indicated  that  the  police  d^rtmwt 
felt  an  Interest  In  the  defense  of  appelant 
as  a  fellow  poUce  officer,  and  it  was  for  the 
Jury  to  determine  whether  the  district  atttw^ 
ney's  conclusions  were  Justified  upm  the 
whole  evidence. 

[7>  The  court  by  Ita  Instmctlona  seems  to 
have  covered  the  case  fully  and  carefully, 
and  to  have  stated  all  of  tlie  propositions  of 
law  ai^Ucable  to  the  charge  and  the  evi- 
denca  It  was  proper  for  the  Jury  to.be  in- 
structed that  a  police  officer  bad  no  greater 
nor  1^  right  than  a  private  dtlzen  to  lue 
a  deadly  weapon  nnder  the  drcomstanoes 
disclosed  by  the  evidences.  On  behalf  of  the 
defendant  it  was  proper  for  tiw  Jury  to  be 
advised  tbat  a  police  officer  had  as  macb 
right  to  defend  Mmselt  as  a  private  dUien, 
and  on  behalf  of  the  iffosecntlon  it  was  vsojf- 
er  that  the  Jury  should  be  advised  that  be- 
cause defendant  was  a  piMtua  officer  be  would 
not  be  Justified  In  acting  upon  lesser  provo- 
cation in  using  his  weaptm  to  klU  than  would 
a  private  individuaL 

[8}  We  can  see  no  force  in  the  criUdam  of 
the  instruction  which  detailed  the  right  ot  a 
person  threatened  with  great  bodily  harm  at 
the  hands  of  another  to  use  a  deadly  weapon 
in  repelling  his  assailant  l%At  def«idant 
had  the  right  to  act  upon  appearances  and 
shoot  his  assailant  if,  as  a  reasonable  man, 
under  all  of  the  circumstances,  he  was  Justi- 
fied In  believing  that  an  assault  was  about 
to  be  committed  which  would  Inflict  upon 
him  great  bodily  harm,  was  fully  expressed 
in  the  Instructions.  The  jury  resolved  the 
facts  against  the  appellant  under  the  evi- 
dence, find  we  agree  with  the  trial  Judge  In 
the  statement  made  at  the  time  the  motion 
for  a  new  trial  was  denied,  when  he  said  that 
there  was  plenty  of  room  under  the  evidence 
for  the  Jury  to  reach  the  conclusion  that  ap- 
pellant was  not  Justified,  as  a  reasonable 
man.  In  believing,  at  the  time  he  fired  the 
shot  which  killed  Collier,  that  he  was  about 
to  suffer  great  bodily  injury  at  the  hands  <^ 
the  four  marines. 

From  a  careful  examination  of  the  whole 
record  It  appears  that  appellant  has  had  a 
fair  triaL  The  verdict  and  Judgment  should 
not,  therefore,'  be  disturbed. 

The  Judgment  and  order  denying  to  ap- 
pellant a  new  trial  are  affirmed. 

We  ctmcur:  CONBET,  P.  X;  SHAW,  J. 
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PEOFLB  T.  EEKO  et  «!.    (Cr.  387.) 
(Dutri<:t  Court  ol  Appeal,   Secood  IHatrict, 
California.   Ma;  6,  1915.) 

1.  BUBOUBT  ^s»42— EviDBNCS-fOSeBBSUOn 

OP  Stolen  Pbopebtt. 

In  a  prosecutioD  under  an  information 
chai^uff  burfclary  in  entering  a  room  with  in- 
tent to  commit  larceny,  defendant's  unexplained 
posMssion  of  Btolent  property  was  not  of  itaelt 
sufficient  to  justify  a  conviction,  tliouffb  admis- 
Bible  as  a  circumstance  on  the  issue  of  guilt. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  §§  80,  104-107 ;  Dec.  Dig".  <S=>42.] 

2.  BuBGLABT  «=33—Emmbnts— Intent. 

In  a  prosecution  for  burglary  in  the  first 
degree  under  an  inforiDation  diarfing  burglary 
In  entering  a  certain  room  with  intent  to  com- 
mit larceny,  t&e  intent  was  a  primary  and 
essential  element  of  tbe  cbtrge. 

\Ed.  Note. — For  other  cases,  see  "BnTgltij, 
C«it.  Dig.  SS  24-27 ;  Dec.  Dig.  *=»3.] 

3.  Cbihuvaz.  Law  «s»118d— Misconduot  or 
Probkoutzho  Attouiet— BxTusiBXs  Ea- 
se R. 

Const  art  6,  f  4%,  provides  that  a  new 
trial  shall  not  be  granted  unless  the  court  shall 
be  of  opinion  that  the  error  complained  of  has 
resulted  in  a  miacarriase  of  justiee.  Fen. 
Code,  I  1323,  provides  that  accused  cannot 
be  compelled  to  be  a  witness  against  himself, 
and  that  his  refusal  to  testify  shall  not  preju- 
dice him  nor  be  used  ^inst  him  at  tbe  trial. 
In  a  proMcntion  for  bursary,  the  district  at- 
torney in  argument  suggested  that  defendants 
bad  failed  to  explain  their  possession  of  tbe 
stolen  goods,  and,  after  tbe  court  had  stated 
tbat  defendants  did  not  have  to  testify,  again 
referred  to  tbe  fact  that  it  was  in  their  i>ower 
to  explain  such  possession.  Held,  that  the  dis- 
trict attorney's  conduct  deprived  defendants  of 
a  substantial  right  and  was  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ulw,  Cent  Dig.  II  3215-S^.  S2ZU  S230; 
Dec.  Dig.  «»1186.1 

Appeal  from  Superior  Oooit,  San  Dl^o 
County ;  W.  A.  Sloane,  Judg& 

Angelo  Eeko  and  Roberto  Rabies  were 
convicted  of  burglary  in  the  first  degree,  and 
from  the  Judgment  and  from  an  order  deny- 
ing their  motltm  for  a  new  trial,  they  appeaL 
Judgment  and  order  reversed. 

B.  I<.  Johnson  and  A.  U  Dotn,  both  of 
San  Di^,  for  appellants.  U.  8.  Webb,  Atty. 
Gen.,  and  Bob«rt  M.  C^rke,  Dept  Att7-  Qea., 
for  tbe  People. 

CONRET,  P.  J.  The  defendants  have  been 
convicted  of  the  crime  of  burglary  In  the 
first  degree  pursuant  to  an  information  chair- 
ing them  with  that  crime  In  having  altered 
a  certain  room  with  Intent  to  commit  larc^. 
They  appeal  from  the  Judgment  and  from  an 
order  denying  their  motion  tot  a  new  trial. 

[1]  It  is  contended  on  behalf  of  the  appel- 
lants that  there  Is  no  evidence  which  tended 
to  connect  them  with  tbe  commission  of  the 
offense  diarged,  except  title  mere  fact  that 
each  of  them  was  found  in  possession  of  a 
part  of  the  articles  which,  according  to  the 
testimony,  had  been  stolen  from  the  room 
occupied  by  one  R.  F.  Holmes,  owner  of  the 
stolen  property.  While  the  mere  possession 


of  stolen  property,  unexplained  by  the  de- 
fendant, is  not  of  itself  and  standing  alone 
sufficient  to  Justify  a  conviction  of  burglary, 
even  If  it  be  shown  to  a  moral  certainty  and 
beywd  a  reasMiable  doubt  that  by  some  one 
the  alleged  burglary  was  committed,  yet 
such  possession  at  sttden  property  is  a  cir- 
cumstance which,  taken  in  connection  with 
other  incriminating  evidence  In  the  case,  may 
be  considered  by  the  Jury  in  determining  the 
question  of  the  guilt  or  innocence  of  a  de- 
fendant so  charged.  People  v.  King,  8  CaL 
App.  329,  96  Pae.  916.  Without  further  re- 
viewing the  facts,  it  is  sufficient  to  say  that 
each  of  these  defendants  was  found  in  pos- 
session of  part  of  the  stolen  property  under 
circumstances  which  might  have  Justified  the 
Jury  in  concluding  that  they  were  the  guilty 
parties. 

[2]  The  court  Instructed  the  Jury  that: 
"The  question  of  Intent  Is  not  involved  in  this 
case,  for  the  reason  that  If  there  is  any  evidence 
against  these  defendants  sufficient  to  convict  at 
aU,  it  establishes  the  fact  of  &  larceny  having 
been  committed  in  connection  with  the  burglary. 
The  evidence  if  It  discloees  anything,  discloses 
that  larceny  was  committed  by  whoever  ectered 
the  room  of  this  complaining  witneea,  so  that 
no  Question  of  intent  to  commit  larceny  Is  in- 
volved in  this  case,  or  at  least  the  intent  is  not 
necessary  to  be  shown  other  than  by  the  evi- 
dence tbat  the  larceny  was  in  fact  committed, 
so  that  tbe  question  for  you  to  determine,  after 
determining  by  the  evidence  whether  or  not 
the  room  of  this  complaining  witness  was  en- 
tered and  his  goods  stolen  therefrom,  is  to  de- 
termine whether  or  not  these  defendants  or 
either  of  them  committed  the  larceny  and  bur- 
glary." 

The  for^^ng  lustnictloti  Is  erroneous  In 
Its  declaration  that  the  question  of  intent 
Is  not  Involved  In  the  case.  It  was  one  of 
the  most  primary  and  essential  elements  In 
the  charge  i^lnst  the  defendants. 

[S]  It  is  urged  on  behalf  of  appellants  that 
on  acconwt  of  misccmduct  of  the  dtotrict  at> 
tomey  they  are  entitled  to  a  reversal  of  the 
Judgmrat  against  them.  In  our  optaioat 
this  contmtlon  shoi^d  be  sustained.  !nie 
defmdants  did  not  testify  in  their  own  be- 
half; Sectl(m  1823  ot  the  Penal  Code  pro- 
vides that: 

"A  defendant  in  a  criminal  action  or  proceed- 
ing cannot  be  compelled  to  be  a  witness  against 
himself.  •  *  *  Hie  neglect  or  refusal  to  be 
a  witness  cannot  iu  any  manner,  prejudice  him 
nor  be  used  against  h^  on  tbe  trial  or  pro- 
ceeding." 

Tbe  district  attorney  In  his  aigument  to 
tAe  Jury  suK^sted  that  the  defendants  lhadt 
failed  to  explain  why  they  had  tbe  stolen 
goods  In  tbsAr  possessltm.  Counsel  tor  de- 
fendants objected  to  this  remaric,  and  the 
court  responded: 

"They  don!t  have  to  testify  in  the  case.  I 
think  what  counsel  refers  to  is  perhaps  the  rale 
of  taw  in  reference  to  what  force  there  is  in 
tbe  possession  of  stolen  property  unexplained. 
The  jury  will  be  instructed  that  tbe  defendants 
are  not  required  to  go  on  the  stand  themselves." 

A  moment  later  the  district  attorn^  again 

referred  to  the  fact  that  It  had  been  In  the 
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|)ower  of  the  defendants  to  explain  how  they 
got  the  goods,  and  further  said: 

"They  bad  the  opportunity;  all  they  liad  to 
do  was  to  take  the  stand  and  tell  yon ;  that 
has  not  been  done.  QAey  liave  in  that  way  refus- 
ed to  explain  to  you  circumstances  which  would 
justify  you  in  findins  them  not  guilty.  *  •  •  " 

Befening  to  similar  flagrant  mlsoHidiict  of 
the  district  attorney,  the  court  of  ai^eal  In 
the  third' district  held  that: 

"In  the  face  of  so  plain  a  provision  of  law, 
we  cannot  say  that  it  may  he  openly  violated 
without  prejudice  to  the  dofendaDt.  People 
V.  Morris,  3  CaL  App.  6,  84  Pac.  465. 

Since  the  time  of  that  decision  the  i>eople 
have  adopted  section  4%,  art  6,  of  the 
Constitution,  designed  to  prevent  the  reversal 
of  Judgments  or  the  granting  of  new  trials  on 
account  of  errors  in  matters  of  procedure — 
"unless,  after  an  examination  of  the  entire 
cause,  including  ttie  evidence,  the  court  shall  be 
of  tbe  opinion  that  the  errror  complained  of  has 
resulted  in  a  miscarriage  of  justice." 

In  the  case  at  bar  tbe  erldence  connecting 
defendants  with  the  crime  Is  merely  drcom- 
stanttaL  'Whil^  aa  above  stated*  we  think  it 
waa  snffident  to  support  Uie  rerdlct,  we  do 
not  believe  tbat  it  was  so  &r  conclusive  that 
the  Judgment  should  be  sustained  in  the 
i&ce  of  mlsccxiduct  in  the  trial  whldi  de- 
prived ttie  defHidants  of  a  sobatantial  riight 
guaranteed  to  them  by  law. 

The  judgment  and  order  are  reversed. 

We  concur:  JAHQS,  3,;  SHAW.  J. 


PEOPLB  T.  LIXSBA.    (G^.  882.) 
(District  Court  of  Appeal,  Second  District 
California.    May  ^  1915.) 

1.  HowciDE  «=B236~Inn:.zcnon  or  Fatal 
WouN  Ds— Evidence. 

A  third  person  atnick  decedent  on  the  left 
side  of  the  head  with  a  beer  bottle,  causing  de- 
cedent to  fall  to  the  ground.  Immediately 
thereafter  accused  shot  decedent  five  times,  in- 
flicting wounds  sufficient  to  cause  death.  The 
coroner's  physidan  who  examined  decedent's 
body  stated  that  the  immediate  causa  ol  death 
was  probably  a  fracture  of  the  skull,  and  that 
either  one  of  the  injuries  would  cause  death. 
All  of  the  physicians  agreed  that  the  blow  might 
have  caused  instantaneous  death,  but  none  of 
them  insisted  that  it  necessarily  did  so.  Held 
to  authorize  tbe  jury  to  find  tbat  decedent  was 
alive  when  accused  fired  the  shots,  snd  that  the 
^ect  of  tbe  shots  was  to  hasten  death,  thereby 
authorizing  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  IS  495-490;  Dec.  Dig.  «=>23tl.] 

2.  Homicide  9s>306  —  Evidehcb  —  InarBUc- 
noNs. 

Where  the  evidence  showed  that  accused 
was  present  when  a  third  person  struck  dece- 
dent a  fatal  blow,  and  that  accused  Instantly 
shot  deceOent,  inflicting  fatal  wounds,  and  the 
prosecution  showed  the  entire  transaction,  in- 
cluding the  acts  of  the  third  neAon,  instruc- 
tloDB  authorizing  a  conviction  of  accused  as  an 
accomplice  of  the  third  person  or  as  an  acces- 
sory were  proper.  tbouKh  the  information  charg- 
ed accused,  in  the  ordinary  form,  with  murder, 
without  reference  to  the  act  of  the  third  person 
or  the  means  by  which  death  was  produced  : 
dnce,  under  Pen.  Code,  t  31,  declarinx  that  all 


persons  concerned  in  a  crime  are  i^lnclpala, 
and  section  971,  abroxating  the  distinction  be- 
tween accessory  before  the  fact  and  a  principal, 
and  between  principals  In  the  first  and  second 
degrees  in  felony  esses,  the  mere  fact  tbat  the 
information  cbarged  accused  solely  as  a  prinri- 
pal  did  not  prevent  his  conviction  as  principal, 
though 'h«  acted  as  an  accomplice  or  accessory. 

[Bd.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  I  637;  Dec.  Dig.  «»30S.] 

3.  Criminal  Law  «=s»815  —  iHSTBUcnoits  — 
lONORiNo  Evidence. 

A  requested  charge  which  Ignores  and  ex- 
eludes  from  the  consideration  of  the  jury  any 
evidence  is  properly  refused. 

[Ed.  Note.— For  other  cases,  ste  Criminal 
Law.  Cent  Dig.  ||  1922,  1886;  Dec.  Dig.  «=s> 
815.] 

4.  CaiMiNAi,  Law  «=»78d— ImsiBucnonB  — 
BfAsoNAnuE  Doubt. 

Where  tm  a  trial  for  murder  the  only 
donbt  that  conld  have  been  produced  by  tbe 
evidence  as  to  the  cause  of  decedent's  death 
would  be  a  doubt  as  to  the  results  of  a  blow 
infiicted  by  a  third  person  and  of  shots  fired 
by  accused,  an  instruction  that  if  there  was 
any  reasonable  doubt  as  to  what  caused  dece- 
dent's death,  accused  was  entitled  to  an  acquit- 
tal, was  properly  refused,  for  such  doubt  might 
have  existed  without  entitling  accused  to  an 
aoqulttaL 

[Ed.  Note.— For  other  cases,  see  Oimlnal 
Law.  Cent  Dig.  Jl  1816-1849,  1851,  ISSO, 
1904^-1922.  1960.  1967;  Dec.  Dig.  «=»789.] 

Appeal  Superior  Court,  Los  Angeles 

County ;  Frank  R  Wlllla,  Judge. 

Claudlo  Llera  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  Afllrmed. 

Walton  J.  Wood,  Public  Defender,  and 
David  R.  Farles,  Deputy  Public  Defender, 
both  of  Los  Angeles,  for  appellnnt  U.  S. 
Webb,  Atty.  Gen.,  and  Bobert  M.  Clarke^ 
Deputy  Atty.  Gen.,  for  tbe  Pec^le. 

CONREY,  P.  J.  The  appellant,  Llera,  hav- 
Ing  been  convicted  of  the  crime  of  murder  in 
the  second  degree,  was  sentenced  to  state 
prison  for  a  term  of  years.  His  appeal  is 
from  the  judgment. 

At  about  11  o'clock  on  the  night  of  June  7, 
1914,  the  deceased,  Teofllo  Gonzales,  wna 
asleep  In  the  house  of  Alberto  Hernandez,  in 
the  county  of  Los  Angeles.  Several  members 
of  the  Hernandez  family  were  in  the  house 
and  all  had  retired  for  the  night.  At  this 
time  the  defendant,  together  with  Jnan 
Lopez  and  Tomas  Estrada,  came  to  the 
house  and  knocked  at  the  door.  These  men 
were  followed  in  a  few  minutes  by  Mrs.  Her- 
maua,  who  lived  with  Lopez.  Shortly  after- 
ward, some  controversy  having  arisen,  these 
visitors  and  some  of  the  Hernandez  house- 
hold were  talking  together  near  the  house. 
Thereupon  Teofilo  Gonzales,  roused  from 
sleep  by  the  disturbance,  came  out,  and  as  he 
came  out  he  asked,  "What  is  the  difficulty?" 
Juan  Lopez  replied,  ">Vhatever  you  want,* 
and  at  the  same  time  struck  Gonzales  on  the 
left  side  of  the  bead  in  tbe  temporal  region 
with  a  beer  bottle.  Gonzales  fell  backward 
to  tbe  ground,  and  impiedfately  thereafter 
the  defendant,  Liera,  fired  five  times  with  a 
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pistol,  pnttluf  fire  bnlletB  Into  the  body  of 
Gonzales. 

[1]  Appellant's  Oiat  contration  Is  that  the 
eridence  shows  that  Gonzales  was  killed  In- 
stantly by  the  blow  received  from  Lopez, 
and  was  dead  when  the  shots  were  fired  by 
defendant  This  contention  is  not  conclu- 
sively established  by  the  evidence,  and  the 
exact  moment  of  the  death  of  Gonzales  Is 
not  shown.  The  testimony  of  the  coroner's 
physician  who  examined  the  body  was  that 
the  immediate  cause  of  death,  In  his  opinion, 
was  probably  a  fracture  of  the  skull,  and 
that  either  one  of  the  Injuries  would  have 
caused  death.  All  of  the  phy^clana  agreed 
that  the  blow  might  have  caused  Instantane- 
ous death,  but  none  of  them  Insisted  that  it 
necessarily  produced  that  eftect  All  agreed 
that  the  gunshot  wounds  were  sufficient  to 
have  caused  death.  Under  these  circum- 
stances the  jury  might  have  found  that  Gon- 
zales was  alive  when  the  shots  were  flred  by 
defendant,  and  that  the  effect  of  those  shots 
was  to  hasten  the  death.  If  this  were  so,  the 
appellant's  own  acts  In  firing  the  shots  would 
be  held  to  have  been  sofflciait  to  Justify  his 
conviction. 

[2]  The  court  by  its  Instructions  assumed 
that  the  evidence  might  tend  to  show,  and 
tliat  the  jury  might  find,  that  although  the 
immediate  cause  of  death  was  the  blow  ad- 
ministered to  deceased  by  Juan  Lopez,  yet 
that  the  defendant  might  be  convicted  as  an 
accomplice  of  Lopez  in  that  assault,  U  the 
Jury  should  find  that  his  actions  were  those 
of  an  accomplice.  It  does  not  appear  that 
the  defendant  had  any  quarrel  with  the  de- 
<^sed  either  before  or  at  the  time  of  the 
above-mentioned  transactions,  or  that  any  111 
will  existed  between  them.  If  there  is  any 
ground  for  the  finding  that  the  defendant 
was  accessory  to  the  act  of  Lopez  in  making 
the  attack  upon  the  deceased,  such  ground 
exists  solely  In  the  circumstance  that  the 
defendant  was  present  when  the  blow  was 
struck  by  Lopez,  and  that  he  Instantly  there- 
after followed  that  blow  by  firing  those  shots 
vhich  made  the  death  an  assured  fact,  if  It 
vas  not  already  inevitable.  The  court  in- 
structed the  Jury: 

"^at  in  order  to  render  a  person  an  accom- 
plice he  or  she  mnat  in  some  manner  knowingly 
and  with  criminal  intent  aid,  abet,  aaaiat,  or 
participate  in  the  criminal  act" 

Also: 

"That  an  accomplice  is  one  who,  knowing 
tliat  a  crime  is  being  committed,  willfully  and 
with  criminal  intent  intentionally  aids,  abets, 
and  assists  another  in  the  commission  of  such 
crime  or  criminal  act,  and  whether  or  not  one 
is  an  accomplice  as  defined  in  these  instruc- 
tions, is  for  the  jury  to  determine  from  all  the 
testimony  and  circumstances  in  proof  in  the 
case." 

Also  that; 

"For  one  person  to  abet  another  In  the  com- 
missiOQ  of  a  criminal  offense  simply  means  to 
knowingly  and  with  criminal '  intent  aid.  pro- 
mote, encoonge,  or  instigate,  by  act  or  counsel, 
•r  by  both  aet  and  ooaucl,  to*  commiaaion  ot 
such  criminal  eflenae.** 


Tha  cotirt  further  Instructed  the  Jury: 
"You  are  instructed  that  the  distinction  b»-' 
tween  an  accessory  before  the  fact  and  a  prin- 
cipal in  case  of  a  felony  is  abrogated  In  this 
state,  and  all  persons  concerned  in  the  commis- 
sion of  a  felony,  whether  .th»  directly  c<«unit 
the  act,  cMutitutlng  the  offense  or  aid  and 
abet  in  its  commission,  though  not  present,  shall 
be  prosecuted,  tried,  and  punished  as  princi- 
pals. You  are  further  instructed  that,  if  you 
believe  from  the  whole  evidence  beyond  a  rea- 
sonable doubt  that  this  defoidant,  together  with 
Juan  Ijopez,  at  the  time  and  place  alleged  in 
the  information,  made  an  assault  on  the  person 
of  the  deceased,  and  in  the  furtherance  ot  a 
common  purpose  to  assault  said  deceased  in- 
Qicted  injuries  which  caused  bis  death,  then 
you  are  instructed  that  it  Is  Inunaterial,  If  you 
find  that  there  was  more  than  <me  injury  in- 
flicted of  a  character  to  produce  death,  whidi 
of  said  injuries  it  was,  in  fact,  that  produced 
the  death  of  the  deceased.  It  is  sufficient  that 
any  one  or  more  of  said  injuries  was  of  a 
character  to,  and  did  in  fact,  produce  the  death 
of  the  deceased." 

The  Information  was  In  the  ordinary  form, 
charging  appellant  with  the  crime  of  mur- 
der, and  It  made  no  reference  to  the  act  of 
Juan  Lopez  or  the  means  by  which  death 
was  produced.  Appellant's  counsel  contend 
that  these  instructions  assume  a  complicity 
by  defendant  which  could  not  exist  under  the 
Information,  and  which  was  utterly  unproven 
by  the  evidence.  In  order  to  sustain  these 
objections  it  would  be  necessary  for  us  to 
hold  that  where  two  men  have  made  an  un- 
provoked attack  upon  a  third  person,  and 
each  one  has  administered  a  blow  capable  ot 
causing  tlie  death,  but  the  death  actually  oc- 
curred from  the  first  blow,  that  the  one  who 
administered  the  second  blow  could  not  be 
convicted  of  the  murder  without  direct  tes- 
timony showing  that  he  had  advised,  aided, 
or  abetted  In  the  striking  of  the  ^st  blow. 
To  adopt  this  theory  would  take  away  from 
the  jury  the  right  to  find  as  a  fact  from  the 
circumstances  that  the  attack  was  a  joint 
eaiterprise  from  beginning  to  end.  We  are 
not  able  to  agree  with  this  contention.  We 
do  agree  tliat  the  court  Is  not  entitled  to  give 
instructions  assuming  the  finding  of  facts 
of  which  there  is  no  evldoice ;  but  we  think 
that  tha  case  presented  here  Is  not  an  lllno- 
trati<m  of  that  rule.  ^ 

It  is  further  (Calmed  that  these  Instruc- 
tions relating  to  the  accomplice  theory  are 
objectionable  for  the  reason  that  the  prosecu- 
tion tried  its  case  upon  the  theory  that  de- 
fendant acted  solely  as  a  principal  and  upon 
the  theory  that  his  act  was  the  sole  and  ef- 
ficient cause  of  the  death,  and  that  the  judge 
by  these  Instructions  Injected  into  the  case  a 
theory  foreign  to  that  upon  which  the  evi- 
dence had  been  presented.  We  think  that 
this  objection  is  not  sustained  by  the  record. 
The  evidence  pcoduced  on  behalf  of  the  pros- 
ecution Included  a  full  account  of  the  trans- 
action, including  the  acts  of  Juan  Lopez. 
The  mere  fact  that  the  Information  charged 
the  defendant  solely  as  a  principal  Is  not  suf- 
ficient to  prevent  his  conviction  as  such  prin- 
cipal, «Ten  though  he  acted  aa  an  accom- 
plice, or  as  tccesBory  to  another  in  the  eook- 
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misstdh  of  the  nnlawfal  acts.  Pen.  Code,  M 
81,  971. 

[3]  Complaint  ia  made  that  the  court  re- 
fused to  give  certain  instructions  requested 
by  the  defendant  The  proposlttons  Involved 
in  these  instructions  were:  (1)  That,  It  the 
jury  believed  from  the  evidence  that  Gon- 
zales died  as  a  result  of  a  blow  on  the  head 
inflicted  by  Juan  Lopez  with  a  beer  bottle, 
it  was  their  duty  to  acquit  the  defeudant; 
(2)  that,  if  they  believed  from  the  evidence 
that  Gonzales  was  dying  as  a  result  of  the 
fracture  of  his  skull  inflicted  by  a  blow  on 
his  head  by  Juan  Lopez  when  the  shots  fired 
by  the  defendant  struck  him,  and  that  the 
death  of  the  deceased  was  not  hastened  as  a 
result  o£  the  pistol  shot  wounds,  it  was  their 
duty  to  acquit  the  defendant  The  court  was 
Justified  in  refusing  these  inatructlotts,  for 
the  reason  that  they  Ignored  and  excluded 
from  consideration  apy  evidence  tending  to 
show  and  from  which  the  jury  may  have  be- 
lieved that  under  the  circumstances  shown 
the  defendant  was  accessory  to  the  acts  of 
Lopez  in  the  attad:  made  upon  the  deceased. 

[4]  Counsel  for  appellant  complain  that  the 
cobrt  did  not  give  three  other  instructions, 
and  specify  that  one  of  these  instructions 
"was  not  given  elsewhere  In  so  far  as  ap- 
plicable." Thla  last-mentioned  Instruction 
was  that: 

If  there  la  in  your  minds  any  reasonaUe  doubt 
as  to  what  caused  the  deatti  of  the  deceased,  it 
n  your  duty  to  give  the  defeDdant  the  benefit 
of  Budi  doubt  and  to  acquit  him." 

The  only  doubt  that  conld  have  been  pro- 
duced by  the  evidence  witli  reQ>ect  to  the 
cause  of  the  death  of  Gonzales  would  be  a 
doubt  as  to  the  relative  results  of  the  blow 
administered  by  Lopea  and  of  the  shots  fired 
by  the  defendant  Manifestly,  such  doubt 
might  have  esdated  without  entitling  the  de- 
fendant to  a  verdict  of  acquittal. 

The  Judgment  is  afBrmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


ANDBBSON  t.  BOARD  Or  DENTAIi  EX- 
AMINERS OF  OALTFORNIA  et  aL 

(Civ.  1535.) 

(EHstrict  Court  of  Appeal,  First  District,  Cali- 
fornia.   May  6,  1915.) 

1.  PHTfllOUnS    AND    SUSOEONS  «B»11— EH- 
FLOTMXNT    BT    DXHTAIi    PuCimOIIEB  OF 

UnliceeAjcd  Pbbson— Knowudqb  —  Stat- 
ute. 

Where  a  dental  practitioner  was  charged 
with  a  violation  of  St.  1901.  p.  564,  as  amead- 
ed,  regvlatinr  the  practice  of  dentistry,  by  hav- 
ing knowingiy  employed  an  unlicensed  person 
in  his  office  to  perform  operations  on  human 
teeth,  and  for  having  knowingly  permitted  such 
perscm  to  use  his  offices  end  the  paraphernalia 
therein,  and  was  suspended  therefor  by  the 
board  of  dental  examiners,  it  was  no  defense 
to  such  practitioner  that  he  did  not  know  that 
bis  employ^  was  not  possessed  of  a  license  to 
practice  dentistry,  since  the  duty  was  on  him 


to  ascertain  that  fact  befwe  taking  snch  em- 
ploye into  his  service. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Sacgeons,  Gent  Dig.  |  IS;  Dee.  INg.  •sd 

2.  Evidence  €=31— Judioiai,  Notice— Tbibu- 

SAL8. 

The  exercise  of  judicial  notice  Is  not  con- 
fined to  courts  of  record,  since  the  doctrine  is 
I>a8ed  on  convenluice  and  expediency. 

[Ed._Not«.— For  other  casfls,  ne  fiMdencs, 
Cent  Dig.  |  1;  Dec  Dlg.^1.1 

3.  Phtsicians  and  Subqeonb  •sail— Judi- 
cial Notice— ExEBcisE  bt  Boabd  or  Den- 
tal ExAuiNEBS— Statute. 

The  board  of  dental  examiners,  created  by 
St  1901,  c.  175.  as  amended,  regolating  the 
practice  of  dentistry,  in  detemiininc  whether  a 
practitioner  was  subject  to  suspension  for  hav- 
mg  violated  the  act  by  employing  in  his  office 
as  a  dental  surgeon  a  person  unUeeneed  by  tack 
board,  could  take  judidal  notice  of  its  own 
records  to  determine  whether  such  empIoy4  <tf 
the  practitioner  liad  been  duly  licensed. 

[Ed.  Note.— -For  other  cases,  see  Physidans 
and  Surgeons,  Cent  Dig.  |  IS ;  Dec  Dig.  «s» 

Application  for  writ  of  rerlew  by  R.  G. 
Anderson  against  tta«  Board  ct  Dmtal  Bx- 
aminraa  <a.  California,  and  others.  Denied. 

Herbert  ChoynsU  and  John  T.  WiUiams, 
both  of  San  Francisco,  for  petitlotm-.  Oliver 
Dibble,  of  San  Francisco,  for  reapcmdenta. 

PEB  CURIAM,  niis  is  a  hearing  upon  an 
aiH^lcatlon  for  a  writ  of  review  directed  to 
the  board  of  dental  examiners  of  the  state 
of  California,  requiring  said  board  to  certify 
to  this  court  its  proceedings  in  the  matter  of 
the  suspension  of  the  license  of  the  petltiwi- 
er  herein  to  practice  the  prof^lon  of  dentis- 
try for  the  period  of  one  year.  The  entire 
record  of  the  board  In  such  matter  is  before 
the  court  in  response  to  said  writ ;  and  from 
such  record  It  appears  that  on  the  leth  day 
of  April,  1914,  one  Carl  Schroeder  filed  with 
the  board  of  dental  examiners  a  verified  ac- 
cusation, wherein  It  was  set  forth  in  sob- 
stance  that  the  petitioner  herein,  himself  a 
regularly  licensed  and  practicing  dentist, 
maintaining  crfBces  at  a  fixed  place  of  busi- 
ness In  the  dty  of  San  Francisco,  had  been 
guilty  of  unprofessional  conduct,  craislstlog 
in  the  violation  of  the  provisions  ot  the  "act 
to  insure  the  better  educatl<Hi  of  practition- 
ers in  dental  surgery  and  tio  regulate  the 
practice  of  dentistry  in  the  state  ot  Califor- 
nia," approved  March  23,  1901  (St  pi 
564),  and  variously  amended  up  to  1913; 
which  alleged  violation  of  said  act  consisted 
In  the  alleged  fact  that  the  petitioner  herdn 
had  knowingly  emplc^ed  one  James  V.  Munn 
in  his  dental  offices  for  the  purpose  at  per- 
forming operations  on  and  treatii^  lesions 
of  the  human  teeth  and  Jaws,  and  had  know- 
ingly permitted  said  Munn  the  use  of  his 
said  offices  and  of  the  paraphernalia  therein 
for  the  purpose  of  practicing  dentistry  as  the 
same  is  defined  in  said  act,  and  that  at  the 
time  of  his  aald  employment  and  p^mlaslon 


«s»For  otto  easM  sm  aaoM        and  KBT-NUUBBR  la  aU  Kv-NombmA  OlgMts  aod  ladmi 


Digitized  by 


Google 


A2n>EIU30N  T.  BOARD  <^  DENTAL  EXAMINEBS 


lOOT 


the  sold  Mhhd  was  not  llcaaeed  to  practice 
d^tlstiy  In  the  state  of  CalUornia.  which 
fact  was  doling  said  time  known  to  the  pe- 
titioner herein. 

Upon  the  filing  of.  said  accusation  the 
board  Issued  a  dtatlw  to  said  petitioner,  di- 
recting him  to  appear  at  a  stated  Ume  and 
place  and  answer  the  same;  and,  the  peti- 
tioner having  ajKteared  and  presented  a  de- 
murrer to  the  snfflci«icy  of  said  accnsatl(»i, 
and  also  a  denial  of  Its  material  averments, 
a  hearing  thereon  was  had,  at  which  testi- 
mony pro  and  oon  was  taken,  at  the  conclu- 
sion ef  which  the  said  board  made  its  find- 
ings that  the  averments  of  the  accusation 
liad  been  sustained,  and  entered  its  decision 
and  order  thereon  that  the  license  of  the  pe- 
titioner be  raqTOided  for  the  period  of  one 
year. 

Upon  the  bearing  before  tills  eonrt  it  was 
conceded  on  the  part  of  the  petitioner  that 
the  board  of  dental  examiners  had  Jurisdic- 
tion to  entertain  and  try  an  accusation  of 
the  kind  presented  under  the  terms  at  the 
aforesaid  act  creating  and  defining  the  povr- 
ers  of  said  board.  It  was,  however,  contend- 
ed by  the  petitioner,  and  conceded  by  the 
respondent,  that  If,  upon  the  hearing  of  such 
accusation  before  said  board,  the  evidence  en- 
tirely failed  to  sustain  any  material  aver- 
ment thereof,  the  board  would  not  have  Juris- 
diction to  make  the  order  in  question,  and 
that  Its  attempted  actlcnt  In  that  regard 
would  be  beyond  its  Jurisdlctioii,  and  hence 
subject  to  review  in  this  form  of  iwDceedlng ; 
the  petitioner  having  no  right  ol  appeal  nor 
any  other  plain,  speedy,  nor  adequate  remedy 
from  the  efEect  of  such  order. 

It  was  the  contention  of  the  petitioner  at 
the  hearing  upon  this  writ  that  the  proofs 
offered  in  support  of  the  accusation  before 
the  l>oard  of  dental  examiners  had  utterly 
failed  in  the  following  material  respects: 
Flrat,  that  there  was  no  evidence  adduced 
showing,  or  in  any  way  tending  to  show,  that 
the  petitl(Hier  herein  was  ever,  prior  to  said 
accusation.  Informed,  or  that  he  ew  knew, 
that  said  Monn  was  not  duly  licensed  to  prac- 
tice d«itlstry;  and,  second,  ttiat  the  proofs 
addaced  at  said  hearing  further  foiled  utter- 
ly to  show,  that  said  Munn  was  not  at  all 
times  during  the  period  of  his  employmmt 
by  the  peUtioner  as  a  dental  operator,  and  of 
his  permisslcm  to  practice  dentistry  in  the  pe- 
titioner's ofllces,  and  to  make  use  of  his  parar 
IdieTDalia  therein  for  that  purpose,  a  duly  li- 
censed dental  jvactUioner  jmA&e  the  laws  <A 
this  state. 

[1]  As  to  VbB  flrat  of  these  propositiona, 
the  respondent  contends,  and  we  think  cor- 
rectly, that  if  it  he  the  fiact  that  the  said 
Munn  was  not  the  pusessor  of  such  license 
to  practice  fbe  profession  of  dentistry  as 
would  make  him  an  available  anbject  ct  em- 
ploymoit  1^  the  petitioner  for  fbe  purposes 
for  which  the  evidence  shows  he  ms  utilized 
In  the  latter's  (rfBces,  tx  to  have  permission  to 
use  said  offices  and  the  paraQhanaUa  therof 


for  the  practice  of  dentEstry,  which  the  evi- 
dence siifficiently  shows  he  did,  the  duty  was 
cast  upon  the  petitioner  to  ascertain  that 
fact  before  taking  Munn  Into  his  service  for 
such  purposra,  or  permitting  him  to  make 
use  of  his  offices  and  appliances  for  the  prac- 
tice of  dentistry,  and  hence  his  knowledge 
of  the  fact,  If  it  be  a  fact.  Is  to  be  assumed. 

The  question  Involved  in  the  second  con- 
tention is  as  to  the  power  of  the  board  to 
take  Judicial  notice  ot  its  records  for  the 
purpose  of  ascertaining  whether  or  not  a 
dental  license  was  ever  Issued  to  the  person 
alleged  to  have  been  wrongfully  employed. 

Section  1875  of  the  Code  at  Civil  Procedure 
attempts  to  enumerate  the  subjects  of  whi(± 
Judicial  cognizance  will  be  taken.  The  inter- 
pretations that  the  courts  of  different  Jurls- 
dlctlcms  have  placed  upon  these  and  similar 
provlslwis  are  not  uniform',  so  It  is  impossible 
to  state  a  general  rule  upon  the  subject  It 
has  been  held  that  courts  will  take  Judicial 
notice  of  their  records  and  officers.  Hollen- 
bach  V.  Schnabel,  101  Cal.  312,  36  Pac  872, 
40  Am.  St-  Rep.  67;  Pitkin  v.  Cowen  (C.  CJ 
91  Fed.  599;  Dyer  v.  I^st,  51  III  179;  7 
EDcy.  Evidence,  1009 ;  Ferris  v.  Commer- 
cial Nat  Bank,  158  lU.  237,  41  N.  B.  1118 ; 
16  Cya  915. 

[2]  Judicial  notice  is  based  upon  conven- 
lence  and  expediency,  and  Its  application  Is 
not  confined  to  courts  of  record.  Thus  it  baa 
been  held  with  respect  to  proceedings  In  a 
municipal  court  Instituted  for  the  express 
pnrpme  of  enfmctng  numidpal  wdlnances, 
and  vested  with  full  JurlsdicUim  for  that  pnr^ 
pcee,  that  the  ordinances  are  the  peculiar 
law  of  the  forum,  and  the  court  is  bound  to 
take  Judicial  notice  of  th^r  existence.  Dx 
parte  Davis,  116  Cal.  446,  47  Pac.  258. 

[3]  There  are  in  addition  to  courts  certain 
boards  and  q?eclal  tribunals  flor  determining 
certain  classes  of  rights ;  and  while  they  are 
not  strlcUy  courts,  they  partake  of  thdr  na- 
ture, and  their  findings  partake  of  the  na- 
ture of  Judgments.  The  Jurisdictlcm  of  such 
bodies  rests  upon  the  same  basis  as  Inferior 
courts,  and  tliey,  too,  may  take  Judicial  no- 
tice of  certain  matters.  Thus  In  Peoj^e  ▼. 
Board  of  Excise,  17  Hlsc.  R^.  98,  40  N.  T. 
Supp.  741,  the  board  was  given  power  to  re- 
voke licenses  where  the  licmsed  premises 
were  k^t  as  a  dlsordwly  house ;  and  it  was 
held  that  although  do  proof  was  offered  be- 
fore the  board  upon  the  inquiry  that  the 
premises  (whm  the  alleged  unlawful  acts 
were  committed)  were  ever  licensed,  such 
lo^  ot  proof  did  not  affect  the  Judgment  ot 
the  board,  as  it  could  take  Judical  notice  d 
the  premises  tiiat  it  bad  licensed.  Statutes 
or  ordinances  creating  tribunals  of  the  char- 
acter of  the  board  of  medical  examiners  sd- 
dom  prescribe  the  practice  to  govern  such 
bodies  In  determining  cases  instituted  before 
them.  No  such  guide  is  provided  under  the 
medical  act  for  the  revocatiw  ot  licmses; 
and  while  the  exerdae  vt  these  powers  is  a 
quasi  Judicial  function,  still  such  exercise 


Digitized  by 


1008 


149  PACiriC  REPORTBS 


(Oil 


should  not  be  governed  by  the  strict  legal 
rules  applicable  to  courts.  Learning  In  the 
law  la  not  one  of  the  qualifications  required 
of  the  members  composing  the  ttoard;  and 
to  hold  under  these  circumstances  that  the 
board's  inrestlgatlons  should  be  conducted 
according  to  technical  l^al  rules  would  have 
the  effect  of  seriously  impairing  the  success- 
ftil  performance  of  the  duties  for  which  that 
body  was  created.  Munk  t.  Frink,  81  Neb. 
631,  116  N.  W.  526,  17  L.  R.  A.  (N.  S.)  439. 
It  would  have  been  an  easy  matter  for  peti- 
tions to  produce  proof  of  the  fact  that  Munn 
bad  been  licensed,  If  such  were  the  fact,  tar 
by  the  statute  the  board  Is  charged  ^th  the 
duty  of  keeirtng  a  roll  of  Ucmsed  practition- 
ers; and  under  these  circumstances  it  would 
be  idle  to  say  that  It  could  not  Judicially  no- 
tice who  were  and  who  were  not  duly  li- 
censed. 

For  the  reasons  stated  the  petitiOD»^s  ap- 
plication is  denied. 


PHENBGAR  t.  PAOLINI  «t  aL    (Qt.  1351.) 

(District  Court  of  Appeal,  Third  District,  Cail- 
forola.  May  10,  lftl5.  Rehearing  I>enied 
by  Sumeme  Court  July  8,  1^^ 

1.  Fbaudulbht  Oonvettances  «s»295— Ac- 
tions— BVIDENCB— SUFTICIENOT. 

In  a  judgment  creditor's  suit  to  set  aside  a 
transfer  mortgages  and  notes  claimed  to  be 
fraudulent  as  to  plaintiff,  a  judgment  for  de- 
fendants held  warranted. 

[Ed.  Note. — For  other  case&  see  Fraudulent 
Conveyancea.  Cent  Dig.  SS  867-875;  Dec  Vig, 
«=>295.] 

2.  Appbal  ANn  Ebbob  «=s1068— Eetiew  — 
Habhlsss  Ebbob. 

Tb9  sustaining  of  an  objection  to  a  Ques- 
tion was  harmless,  it  erroneous,  where  other 

Stuestlcms  tw^fciwy  the  same  Inquiry  were  al- 
owed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  D^.  81  4195,  ^0(M205,  4206; 
Dec.  Dig.  «S9105S.] 

8.  WiTNEsau  «»268— EXAUXNATioiT  —  Scope 

OF  Examination. 

Where  an  extended  examination  showed 
that  the  witness  had  no  recollection  on  the  sub- 
ject on  which  he  was  questioned,  a  refusal  of 
the  court  to  permit  continued  cross-examination 
was  not  erroneons;  the  court  having  a  wide 
discretion  in  such  matters, 

[Ed.  Note. — For  other  cases,  see  WitnesseB, 
Cent.  Dig.  g§  931-948,  959;  Dec.  Dig.  «=92(i8.j 

4.  Witnesses  ®=^40d— Iufeachmeiit-~Heab- 

SAT'-AdUIBSIB  ILITT. 

In  a  Eutt  to  set  aside  a  conveyance  of  mort- 
gages and  notes  as  fraudulent  to  creditors, 

{ilaintiff  sought  to  show  that  statements  in  a 
etter  written  by  defendant  to  his  agent  dis- 
closed a  fraudulent  intent.  The  letter  was  lost, 
and  the  agent  could  not  recollect  its  contents. 
Held,  that  defendant,  having  testified  to  the 
bona  fides  of  the  transaction,  could  not  be  im- 
peached by  evidence  of  declarations  made  by  the 
agent  to  a  third  person  as  to  the  contents  of  the 
letter,  such  evidence  being  the  merest  hearsay. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.      1276-1279;  Dec  Dig.  «=>406.] 

6.  Pleadinq  <=»237— Aubndhbnt— Riqht  to 

AVE.ND. 

In  a  judgment  creditor's  suit  to  set  aside  an 
assignment  of  mortgages  and  notes,  the  com- 


Slaint  averred  that  the  mortgages  and  notes  were 
eposited  under  an  agreement  tor  delivery  to  the 
debtor  if  he  held  the  payees  harmless  on  a  bail 
bond,  and  that  the  debtor  thereafter  assigned 
them  to  one  M.  Held  that  as  the  theory  of  the 
complaint  was  that  the  ultimate  assignment  to 
M.  was  fraudulent^  and  plaintiff  having  been  al- 
lowed all  latitude  in  proving  fraud  therein,  a  re- 
fusal of  the  court  to  permit  an  amendment  to 
change  the  complaint  so  as  to  confurm  it  to  the 
pro(»  that  the  deposit  as  security  and  the  assign- 
ment conditionally  to  M.  was  a  ^gle  transaction 
was  not  error,  plaintiff  having  enjoyed  all  the 
rights  the  amendment  would  have  given  him. 

[Ed.  Note. — For  other  cases,  see  Pleading. 
Cent.  Dig.  {f  603-619;  Dec.  JHs.  «=»237.] 

S.  Appeal  and  Ebbob  ®=»G12— BIattebs  Re- 

tibwablb— Motion. 

Betott  the  court  rendered  its  decirion 
plaintiff's  counsel  moved  to  reopen  the  case. 
Plaintiff's  exceptions  to  the  denial  of  his  mo- 
tion were  preserved  In  a  bill  of  exceptions  ap- 
pearing as  part  of  the  proceedings  of  the  triu. 
Held,  that  the  matter  was  sufficiently  authenti- 
cated to  be  reviewed  on  appeal,  the  order  over- 
ruling the  motion  not  being  itself  appealabl^ 
and  court  rule  39,  requiring  authentication  of 
certain  motions,  applying  only  to  those  orders 
in  which  an  aMKal  might  be  taken. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  81  2694r-27^;  Dec  Dig.  «=> 
612.] 

7.  Tbial  «=»6S— Reopenino  or  Case  —  Dis- 

OBETION. 

Hie  reopening  «i  a  case  after  the  close  of 
the  evidence  Js  in  the  diaeretim  of  the  trial 

court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8f  158-163;  Dee.  Dig.  «=»6&] 

8.  Fbaudulent  Convetancbs  4=>310  — Ac- 
tion to  Set  Aside- FxNDiHoa->SuFnoiBH- 
OT  oE  Finding. 

In  a  suit  to  set  aside  a  conveyance  as  a 
fraud  on  creditors,  a  finding  which  did  not  de* 
termine  the  interest  of  persons  whose  rights 
were  admitted  in  the  pleadings  Is  not  defective^ 
[Ed.  Note.— For  other  case^  see  Fraodulent 
^v^asoes,  Gent  Dig.  H  968-d61i  Dee.  Difr 

9.  EscBows  «=>1— What  CoNariTuraa. 

An  owner  of  property  sold  it  receiving 
notes  secured  by  mortgages  in  payment  The 
notes  and  mortgages  were  made  payable  to  the 
sureties  on  his  bail  bond.  The  sureties  there- 
after deposited  the  notes  and  mortgages  with  a 
bank  under  an  agreement  that  they  should  be 
delivered  to  the  owner  in  ease  the  sureties  were 
discharged  from  liability  on  the  bail  bond. 
Held^  that  no  conditional  titie  was  vested  in  the 
sureties,  and  they  merely  held  a  lien  in  the  na- 
ture of  a  mortgage,  so  the  transaction  did  not 
constitute  an  escrow  under  Civ.  Code,  |  1057, 
declaring  tiiat  a  grant  may  be  deposited  by  the 
grantor  with  a  third  person,  to  be  delivered  on 
performance  of  a  condition,  and  while  In  the 
possessim  of  the  depositary  it  is  called  an  "m- 
crow." 

[Ed.  Note.— For  other  cases,  see  Bscnnn^ 
Cent  Dig.  88  1-3,  6 ;  Dec  Dig.  €=3L 

For  other  dcBnitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  Escrow.] 

10.  Fbattdulent  Cohvetances  ^>310— Ac- 
tion TO  Set  AfllDB— FlNDINa8--SUFFICIEir- 
OT. 

In  a  suit  to  set  aside  a  conveyance  of  notes 
secured  by  mortgages,  the  court  found  that  at 
the  time  of  seizure  and  sale  of  the  notes  under 
plaintiff's  execution  they  belonged  to  one  U., 
but  made  no  finding  as  to  the  r^t  of  the  o*- 
tensible  payees,  who,  it  was  admitted  la  the 
pleadings,  held  them  merely  as  security.  Tbe 
conclusions  of  law  were  that  plaintiff  never  had 
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any  interest  !n  the  notes,  except  such  as  he 
might  have  acgaired  by  purchase  at  execution 
sale,  and  that  the  lenr  of  execution  on  tiie  se- 
cuntiea  was  wrongfai.  Beld,  that  there  waa 
no  conflict  between  the  flndlng  and  the  concln- 
dons  of  law. 

[Ed.  Note.— For  other  cases,  see  PraadDlent 
Conveyances,  Cent  Dig.  H  9S0-&61 ;  Dec.  Dig. 

11.  ApPBUi  AND  £bbob  «=>107J  —  Bbtiew  — 

Reasohb  roK  Decision. 

Where  the  findings  of  fact  supported  a 
jadgmentj  it  will  not  be  disturbed  because  of 
conflicts  between  conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  CvbL  Dig.  SI  4234-1230;  Dec:  Dig. 

Appeal  from  Superior  Court,  Fresno  Ootm- 
ty ;  Geo.  E.  Church,  Judge. 

Action  by  C.  A.  Phenegar  against  P.  R. 
Paolinl  and  others.  From  a  Judgment  for 
defendants  and  an  order  denying  a  new  trial, 
plaintiff  appeals.  Affirmed. 

Geo.  Coegrave,  of  Ftemo,  for  appellant. 
W.  D.  Crlchttm  and  Gl  K.  Bonestell,  botb  of 
Fresno,  for  respondents. 

HABT,  J.  The  plaintiff,  as  a  Jndgoient 
creditor  of  the  defendant  Defverati  origi- 
nally proceeded  In  this  acti<»  by  way  ot  & 
creditor's  bill  for  the  purpose  of  obtaining  a 
decree  declaring  rold  and  setting  aside  a 
transfer  by  the  latter  to  the  defendant  Mar- 
chettl  of  certain  notes  and  mortgages  npon 
the  gronnd  that  said  transfer  had  been  made 
with  the  Intent  to  deteiod  the  plaintiff  of 
his  claim  against  the  said  d^endant  Des- 
peratt 

The  third  amended  and  sap^mental  com- 
plaint, mK>n  whidi,  with  the  answos  thereto 
and  a  cross-complaint  by  the  defendant  Mar- 
chettl,  the  present  action  was  tried,  was  filed 
after  the  ^intiff  bad  obtained  a  judgment 
against  Desperati  nptm  the  claim  hdd  by 
the  former  against  the  latter  and  after  exe- 
cation  had  thereupon  been  issued  and  levied 
upon  the  notes  and  mortgages  in  question, 
the  latter  sold  1^  the  sheriff  under  said  ex- 
ecution, and  the  proceeds  of  said  sale  applied 
toward  the  satisfaction  of  the  plalntUTs 
Judgment  Tb%  object  of  the  present  action 
Is,  in  effect,  to  secure  a  Judgment  quletlDg 
plaintUTs  title  to  the  notes  and  mortgages 
In  dispute. 

It  appears,  from  tin  complaint  that  Des- 
perati, In  September,  1908,  "and  at  all  times 
tberei^er,"  was  Indebted  to  the  plaintiff  in 
the  sum  of  $1,826.28,  and  t&at  the  plaintiff, 
on  Mardi  14, 1911,  broui^t  an  action  against 
Desperati  to  reoorer  said  sum,  in  the  8Up«lor 
court  of  Fresno  county,  zecorerlng  Judgment 
In  the  sum  so  sued  for  on  the  24^1  day  of 
August  1911. 

D^MuUng  now  from  tiie  order  in  which  the 
tax^  are  stated  in  the  complaint,  these  may 
here  be  stated: 
'  The  defendant  Deqpwatl,  prior  to  the  time 
at  wblcb  the  notes  and  mortgages  In  dispute 
were  transferred,  had  been  convicted  of  the 


crime  of  grand  larceny  in  the  sniwrior  court 
ot  Fresno  county,  and  Judgment  of  sentence 
thereupon  pronounced  against  him.  He, 
however,  took  and  pr<MBecated  an  appeal  to 
the  court  of  appeal  from  the  judgment  of 
conviction,  and  was  by  the  trial  court  ad- 
mitted to  bail,  pending  the  determination  of 
said  appeal.  He  sobsequently  gave  said  bail, 
the  defendants  P.  R,  Paolinl  and  A.  G.  Lever- 
one  becoming  sureties  thereon.  At  and  prior 
to  this  time  Desperati  was  the  owner  of  two 
certain  tracts  of  land  which  are  situated  in 
Fresno  county  and  specifically  described  in 
the  complaint  The  title  to  both  these  tracts 
of  land,  on  the  30th  day  of  March,  1910, 
stood  in  the  names  of  and  was  beld  by  the 
defendants  Paolinl  and  Leverone,  but,  so  the 
complaint  alleges,  "neither  of  said  defendants 
at  any  time  had  any  interest  therein  save  as 
trustees  only  for  the  benefit  of  said  E.  Des- 
perati." On  September  19,  1910.  Desperati, 
acting  through  bis  said  trustees  as  aforesaid, 
sold  one  of  said  tracts  ot  land  to  one  Adolfo 
Plerinl  and  the  other  to  one  Guldo  Dami,  and 
executed  deeds  to  the  said  grantees,  respec- 
tively, to  said  tracts  of  land.  As  a  part  of 
the  purchase  price  of  the  land  so  purchased 
by  Plerinl,  the  latter  executed  and  delivered 
to  Paolinl  and  Leverone  his  three  several 
promissory  notes,  each  being  dated  September 
19,  1910,  and  payable  as  follows:  l^e  first 
for  $1,176.66,  on  the  Ist  day  of  October,  1914 ; 
the  second,  for  ?1,176.66,  on  October  1,  1915; 
and  the  third  for  $1,476.66,  on  October  1, 1916 
— each  of  said  notes  providing  for  Interest 
at  the  rate  of  7  per  cent  per  annum,  and 
all  secured  by  a  mortgage  upon  the  land  sold 
to  Plerin^  Dami,  who  purchased  the  tract 
Of  land  secondly  described  in  the  complaint 
as  a  part  of  the  purchase  price  thereof,  on 
the  date  of  the  transfer,  likewise  executed 
and  delivered  to  PaoUnl  and  Levenme  his 
three  several  promissory  notes  for  $575  each, 
due  and  payable  October  1,  1914,  October  1, 
1915,  and  October  1,  1916,  respectively,  each 
healing  Interest  at  the  rate  of  7  per  cent 
per  annum  and  secured  by  a  mortgage  upon 
the  land  so  sold  to  him.  Both  said  mortgages 
were  duly  recorded  in  the  o£Bce  of  the  coun- 
ty recorder  of  Fresno  county. 

It  is  alleged  In  the  complaint  that,  the  said 
Paolinl  and  Leverone  having  become  sureties 
on  the  ball  bond  of  Desperati,  as  above  ex- 
plained, Desperati  authorized  and  caused 
each  of  said  notes  and  mortgages  to  be  made 
and  the  same  were*  made  and  taken  in  the 
names  of  said  bcoidsmen  (Paolinl  and  Lever- 
one) as  payees  and  mortgagees  thereof,  "in- 
stead of  in  the  name  of  fl.  Desperati,  the 
real  owner  thereof*;  that  the  defendants 
Pacdinl  and  Lererone  "at  all  times  held  the 
same  In  trust  for  said  Desperati  to  indemnify 
themselves  against  any  liability  upon  said 
bail  btntd  as  taer^before  alleged,  and  not 
otherwise." 

On  October  S,  1910,  so  the  complaint  de> 
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Clares,  Pdollnl  and  Leverone,  acting  under  In- 
structions and  by  the  direction  of  Desperati, 
"and  not  otherwise,"  Indorsed  all  the  notes 
above  mentioned  in  blank  and  prepared  and 
executed  an  assignment  of  the  mortgages 
given  to  secure  said  notes  to  the  defendant 
Frank  Marchettl,  and  thereupon  deposited  in 
the  Bank  of  Central  California,  as  depositary, 
the  said  assignment,  together  with  the  notes 
and  mortgages,  with  Instructions  to  said  bank 
to  deliver  the  same  to  said  Marchettl  when- 
ever and  in  the  event  that  the  judgment  of 
conviction  of  grand  larceny  against  Desperati 
was  reversed  by  the  District  Court  of  Appeal, 
to  which  an  appeal  from  said  Judgment  had 
been  taken,  and  the  sureties  on  the  latter's 
ball  bond,  Paollnl  and  Leverone,  were  there- 
upon released  and  discharged  from  the  ob- 
ligations of  said  undertaking.  Prior,  how- 
ever, to  the  decision  by  the  appellate  court 
in  the  criminal  case  against  I>esperatl,  and 
before  the  sureties  were  released  from  the 
obligations  of  said  ball  b<md,  and  consequent- 
ly before  the  delivery  of  the  notes  and  mort- 
gages under  the  assignment  to  Marchettl, 
said  notes  and  mortgages  were,  as  before 
stated,  seized  by  the  sheriff  under  the  writ 
of  execution  issued  upon  the  judgment  ob- 
tained by  the  plaintiff  In  the  acticm  above  re- 
ferred to,  and,  after  due  proceedings,  sold 
by  that  officer  to  the  plaintiff,  who  paid 
therefore  the  sum  of  $1,505,  which  sum  was 
by  the  sheriff  credited  on  said  Judgment 

The  complaint  charges  that  the  purported 
alignment  of  the  notes  and  mortgages  to 
Marchettl  was  executed  without  any  con- 
sideration, and  that  it  was  made  by  Paollnl 
end  Leverone,  under  the  express  direction  of 
Desperati,  with  the  fraudulent  intent  on  the 
part  oil  all  the  defendants  and  for  the  sole 
purpose  of  placing  said  notes  and  mortgages 
beyond  the  reach  of  the  claim  of  the  plaintiff 
against  Desperati,  and  to  prevent  the  plain- 
tiff from  securing  satisfaction  of  said  claim. 

The  complaint  further  alleges  that,  not- 
withstanding the  ownership  of  said  notes  and 
mortgages  by  the  plaintiff,  the  def^dants 
still  claim  ownership  thereof  on  behalf  of 
said  Marchettl,  and  "obstruct  and  annoy  the 
plaintiff  in  the  possession  and  enjoyment 
thereof,  and  do  now  prevent  plaintiff  from 
collecting  the  Interest  due  upon  said  notes 
and  mortgages,  and  said  defendants,  in  pur- 
suance of  the  design  of  all  of  said  defendants 
to  place  said  notes  and  mortgages  beyond  the 
reach  of  this  plaintiff,  claim  ownership  there- 
ot  in  said  Frank  Marchettl  by  reason  of  said 
fraudulent  assignmmit,  and  do  thereby  Je<^ 
ardize  the  titie  of  this  plaintiff  In  and  to  the 
sama"  The  prayer  asks  that  the  plaintiff  be 
declared  the  owner  of  the  notes  and  mort- 
gages, and  that  the  purported  assignment  of 
the  same  to  Marchettl  be  ordered  delivered 
np  and  canceled. 

Marchettl  filed  an  answer  and  a  cross-com- 
plaint In  the  former  be  specifically  denies 
eadi  and  all  the  allegations  of  the  complaint 
Involving  the  charge  of  fraud  la  the  transac- 
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tlon  whereby  the  notes  and  mortgages  con- 
cerned here  were  transferred  to  him,  and 
admits  that  he  claims  ownership  of  the  said 
notes  and  mortgages. 

His  cross-complaint  contains,  substantially, 
the  same  allegations  as  are  contained  In  the 
plaintiff's  complaint  respecting  the  circum- 
stances under  which  the  tracts  of  land  and 
the  notes  and  mortgages  described  in  said 
complaint  were  transferred  to  Paollnl  and 
Leverone.  He  then  alleges  that  said  notes  and 
mortgages  were  transferred  to  him  by  Paollnl 
and  Leverone,  by  the  direction  of  De^ratl, 
in  consideration  of  an  Indebtedness  of  $5,000, 
or  thereabouts,  due)  from  Desperati  to  hiro, 
and  which  Indebtedness  had  existed  before 
and  at  the  time  of  the  execution  of  said 
transfer;  that  the  assignment  to  him  was,  as 
stated  in  the  plaintiff's  complaint,  deposited 
in  the  bank  therein  named,  ana  was  to  take 
effect  whoever  and  in  the  event  of  a  deci- 
sion on  appeal  favorable  to  Desperati  In  the 
criminal  case  pending  against  him;  "that 
said  assignment  was  not  made  fw  the  par- 
pose  of  defrauding  any  creditor  of  the  de- 
foidant  Desperati,  but  for  the  purpose  of 
preferring  this  cross-conplalnant  as  a  bona 
fide  creditor  of  said  Desperatl's,"  etc  He 
asked  for  a  decree  adjudgbig  him  to  be 
the  owner  of  the  notes  and  mortgages  in  ques- 
tion and  compelling  the  plaintiff  to  dellvei 
the  same  to  him. 

The  defendants  Paollnl  and  Leverone,  j<Aat- 
ly  answering  the  CMnplalnt,  d^ied  the  allega- 
tions of  fraud  in  the  transfer  of  the  notes  and 
mortgages  to  Marchettl,  and  admitted  the 
claim  of  ownership  thereof  by  the  latter,  and 
allege  that  he  Is  the  owner  thereof. 

The  plaintiff  by  spedfle  denials  answered 
the  cross-complaint. 

Upon  the  iasues  thus  framed  the  cause 
was  tried  by  the  court  without  a  Jury,  and 
the  court  found  the  facts  substantially ,  as 
they  are  stated  In  the  cross-complaliit  of 
Marchettl,  and  farther  foand: 

"That,  at  the  time  of  said  transfer  by  the  said 
Desperati  to  the  said  Marchettl.  the  former  liad 
property  in  this  state  other  than  hereinabove 
referred  to,  which  plaiotiS  could  have  compelled 
defendant  Desperati  to  apply  to  the  satisfaction 
of  said  Deaperati's  indebtedness  to  him." 

Upon  said  findings  and  the  conclusions  of 
law  following  therefrom  Judgment  was  al- 
tered in  favor  of  the  defendant  and  croes- 
complainant  Marchettl  adjudging  him  to  be 
the  owner  of  said  notes  and  mortgages,  and 
requiring  the  plaintiff  to  deliver  the  same  to 
the  iKtsses^on  of  Marchettl  and  to  acconnt 
to  the  latter  for  any  amounts  which  the 
plaintiff  may  have  collected  upon  said  notes 
and  pay  the  same  over  to  said  cros8-c(Hnplaln- 
ant 

This  appeal  is  prosecuted,  upon  a  bill  of  ex- 
ceptions by  the  plaintiff  from  the  said  Jadg- 
ment  and  the  order  denying  his  motion  for  a 
new  trial.  The  motion  for  a  new  trial  was 
based  upon  the  asserted  InsufBdency  of  the 
evidrace  to  Jostify  the  findings,  of  wren  in 
Uw  occurring  at  the  trial,  tnd  upon  the  «!• 
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l^ed  oror  oC  ttie  trial  conrt  In  denylog  the 
Idalaturs  moUoD  to  reopen  the  case  after  the 
same  bad  beoa  submitted  and  prior  to  the 
dedalfHi,  "for  the  admiSBl«i  ot  eridence  In 
rebnttal  and  In  fartbaaDce  of  Justice."  And 
these  are  the  general  points  upon  wM<3»  the 
dalm  for  a  reversal  is  here  adranoed. 

There  Is  no  dispute  as  to  ttie  indehtedriess 
of  Desperatl  to  the  plaintiff  in  the  sum  for 
which  the  latter  obtained  judgment  against 
the  former ;  nor  Is  It  disputed  that  the  plaln- 
tlff  bonght  the  notes  and  mortgages  at  the 
SheiUTs  sale  under  the  ececotlon  issued  upon 
the  said  Judgment.  And  the  evidence  shows, 
as  tiie  pleadings  admit,  these  facta:  That 
Desperatl  was,  on  the  15th"  day  of  March, 
1910,  convicted  of  the  crime  of  grand  lar- 
ceny; that  he  appealed  from  the  judgment 
of  conviction  to  the  Court  of  Appeal,  and  that 
the  trial  jndge  admitted  him  to  bail  pending 
the  determination  of  his  case  on  appeal,  and 
that  he  gave  a  ball  bond,  Paollnl  and  Lev- 
ercme  qualifying  as  sureties  thereon ;  that 
Paolini  and  Leverone,  as  a  condition  to  be- 
coming  such  sureties,  exacted  from  Desperatl 
Indemnity  against  loss  in  the  event  that  he 
(Desperatl)  failed  to  obej  the  requirements 
of  said  bond ;  that  Desperatl  thereupon,  and 
for  the  purpose  of  Indemnifying  bis  bonds- 
men,  executed  a  deed  of  trust  to  the  two 
tracts  of  land  described  In  the  complaint  to 
Paollnl  and  Leverone;  that  thereafter  Des- 
peratl left  the  state  <k  California  and  went 
to  Canada,  and  remained  there  for  some 
time;  that  the  trustees,  by  the  direction  of 
Desperatl,  subsequently  sold  the  two  tracts 
of  land,  taking  as  part  payment  therefor  the 
notes  and  mortgages  In  dispute,  and  ho'Idlng 
the  same  for  the  purpose  fOr  which  the  prop- 
erty had  i?revlously  been  conveyed  to  them 
In  trust,  as  abpve  explained ;  that  the  trans- 
fer of  said  notes  and  mortgages  was,  under 
Instructions  from  Desperatl,  made  to  &far- 
chettl  by  Paollnl  and  Leverone  on  the  3d  day 
of  October,  1910,  the  same  to  be  delivered  to 
the  transferee  by  the  Bank  of  Central  Cal- 
ifornia, with  which  tbey  were  deposited, 
"whenever  and  in  the  event  that  the  Judg- 
ment of  conviction  theretofore  had  and  tak^ 
in  the  said  action  •  *  *  wherein  said 
Desperatl  was  convicted  of  grand  larceny, 
was  reversed  by  the  District  Court  of  Ai^ 
peaL" 

[1]  The  speeifle  oootentton  of  the  plalntifl 
tSt  however,  that  the  evidence  does  not  sup- 
port the  finding  that  the  transfer  of  the 
notes  and  mortgages  by-  Desperatl  to  Mar- 
diettl  involved  a  bcma  flde  transactitm  or  one 
ftninded  upon  a  valualde  consideration.  TtOa 
CMistltutes  the  subject  and  the  Crux  at  the 
controrer^  so  far  as  the  evidence  Is  con- 
cerned. 

It  must  be  conceded  that  the  testimony  ot 
both  Desperatl  and  Marchetti  appears  to  be 
foU  of  8elf-c<nLtradictl<mB  upon  certain  of  the 
material  circumstances  of  the  alleged  Indebt- 
sdncas  of  DttpeAtl  to  MarchetU  in  Uie'snm 
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of  $5,200,  to  extlngui^  wjilch  was  the  ob- 
ject ot  the  transfer  ct  the  notes  and  mort- 
gages to  Marchetti ;  yet  we  cannot  say  that 
the  trial  court* s  conclusion  as  to  that  mat- 
ter was  not  Justifled  or  Is  not  supported, 
since  it  appears  that  both  Despn-atl  and 
Marchetti  positively  testified  that  they  had 
itoen  partners  In  the  business  of  farming  for 
a  considerable  portion  of  the  period  of  ten 
years;  that  during  a  part  ot  that  period 
Marchetti  was  employed  by  Desperatl,  and 
that  at  no  time  In  that  period  was  there 
ever  a  settlement  between  them,  and  that 
they  never  had  had  a  settlement  until  a  short 
time  prior  to  the  transfer  of  the  notes  and 
mortgages  to  Marchetti,  when  It  was  ascer- 
tained that  Desperatl  was  indebted  to  Mar- 
chetti In  the  sum  for  which  said  transfer  was 
executed ;  that  the  settlement  between  Des- 
peratl and  Marchetti  and  the  transfer  of  the 
notes  and  mortgages  to  the  latter  transpired 
before  the  sberlll  seized  and  sold  the  notes, 
etc.,  under  the  execution  Issuing  on  the  plain- 
tiff's Judgment 

It  is  not  our  Intention,  nor  Is  It  necessary 
to  point  out  herein  the  apparent  Inconsisten- 
cies In  the  testimony  of  Desperatl  and  Mar- 
chetti and  some  of  the  other  witnesses  who 
were  introduced  in  support  of  the  claims  of 
the  defendants.  It  is  deemed  enough  to  say 
that,  while  It  was  Important  to  emphasize 
the  alleged  contradictions  before  the  trial 
court,  we  cannot  perceive  that  an  examina- 
tion or  nmslderatiou  of  tbem  by  this  court 
can  lead  to  a  result  different  from  that  ar- 
rived at  by  the  trial  judge,  since  there  Is 
nothing  in  the  Inconsistencies  themselves 
which  justify  us  In  holding  that  they  stamp 
the  entire  testimony  of  the  witnesses  as  so 
Intrinsically  unbelievable  as  to  render  it  In- 
sufficient to  support  the  dedslon.  While  a 
reviewing  court  cannot  always  say  that  the 
evidence  Justifled  the  decision.  It  can  in  the 
general  run  of  cases,  with  no  difficulty,  or 
without  hesitation,  hold  that  the  evidence,  as 
it  appears  to  it,  supports  the  decision.  This 
results  from  the  fact  that  In  all  cases,  as  Is 
true  here,  the  sole  question,  so  far  as  the 
evidence  is  Involved,  Is  one  as  to  the  credi- 
bility of  the  witnesses,  and  Its  solution  a 
function  of  the  trial  court  or  Jury  to  which 
the  questions  ot  tact  are  submitted  for  de- 
termlnatlon.  But  It  may  be  remarked  that 
there  was  at  least  an  attempt  to  explain  the 
alibied  contradlctlMUk  It  is  farther  to  be 
observed  that  botb  DecQ)eratl  and  BCarcbettl 
are  foreigners,  and  neittier  was  able  to  speak 
the  English  language  dearly  and  distinctly, 
as  we  are  Justified  In  Judgliv  from  the  man- 
ner in  which  they  expressed  themselvM.  'in 
trutti,  Marchetti,  who  was  not  present  at  the 
trial,  but  whose  deposition  was  read  there- 
at, gave  his  testimony  through  an  Interpreter. 
Desperatl  explained  the  several  transactions 
connected  with  the  controversy  here  In  "bro- 
ken English."  We  cannot  tell,  of  course, 
what  impression  the  several  witnesses  made 
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upon  the  trial  Judge  by  their  maimer  of  tes- 
tifying, except  by  the  result  of  the  trial  of 
the  issues  of  fact  as  cTldenced  by  the  deci- 
sion. But  It  can  readily  be  apprehended  bow 
witnesses  who  are  not  sufficiently  familiar 
with  OUT  language  to  express  their  thoughts 
therein  clearly,  distinctly,  and  aptly  might 
easily  be  led  into  apparent  discrepancies  in 
their  statement  of  the  facts  of  the  transac- 
tions to  which  their  testimony  is  addressed, 
and  at  the  same  time  give  their  version  of 
the  vital  facts  of  such  transactions  In  a  man- 
ner to  persuade  the  conviction  that,  in  the 
main,  they  have  told  the  truth.  It  is  to  be 
admitted  that  both  Desperati  and  Marchettl 
seem  to  have  become  confused  respecting  cer- 
tain dates  of  the  series  of  events  constitut- 
ing the  transactions  from  which  the  claimed 
indebtedness  arose,  and  there  was  some  tes- 
timony from  which,  unexplained,  the  infer- 
ence would  seem  to  be  justified  that  the  ex- 
tent of  Desperatl's  indebtedness  to  Marchettl 
did  not  at  any  time  exceed  the  sum  of  $1,200, 
and  that  of  that  amount  the  sum  of  $700  was 
paid  to  Marchettl  at  the  time  the  lands  de- 
scribed in  the  complaint  were  sold  to  Pierini 
and  Daml  by  PaoUni  and  Leverone,  as  trus- 
tees. These  matters  Desperati  in  his  own 
way  attempted  to  explain  consistently  with 
fbe  dalm  that  the  amount  of  his  indebted- 
ness to  Marchettl  was  the  sum  for  the  pay- 
ment of  which  he  transferred  the  notes  and 
mortgages  to  Uie  latter,  and  his  explanation 
thereof  seems  to  have  been  satisfactory  to 
the  trial  Judge.  We  see  no  such  Inherent 
weakness  or  fault  In  said  explanation  as  to 
Instlfy  us  In  holding  that.  In  acc^ting  it, 
the  trial  Judge  made  a  mistake;  nor  can  we 
say,  as  before  stated,  even  if  the  explana- 
tion was  not  as  satisfactory  as  might  be  de- 
sired, the  testimony  of  the  witnesses  gener- 
ally was  so  affected  by  the  apparent  discrep- 
andes  referred  to  as  to  render  it  Inherently 
Improbable  or  insufficient,  as  a  matter  of  law, 
to  sustain  Qie  findings  vital  to  the  sopport 
of  the  Judgment 

[1]  2.  The  attorney  for  the  plaintiff  aaked 
the  witness  Paolini  the  following  Question: 

"Didn't  Marchettl  tetl'you  at  that  time  [refei^ 
ring  to  the  occasion  on  which  the  lands  were 
sold  to  Pierini  and  Dami]  that  he  had  to  have 
all  his  money?" 

Objection  to  said  question  by  counsel  for 
the  defendants  upon  tbe  ground  that  it  was 
leading  and  suggestive  in  form  was  sustained 
by  the  court,  and  the  ruling  Is  here  assigned 
as  erroneous  and  prejudicial.  The  ruling 
turned  out  to  be  harmless,  for  tbe  identical 
question  was  propounded  in  a  different  and 
proiJer  form,  and,  while  the  answer  thereto, 
as  Veil  as  answers  to  other  questions  seeking 
like  information,  were  not  very  satisfactory, 
the  witness  appearing  to  have  no  memory 
upon  the  subject,  they  disclosed  that  there- 
from tbe  witness  very  clearly  understood 
what  counsel  desired  to  get  from  him  through 
the  question  a  reply  to  which  was  disallowed 
under  the  riding  complained  uf. 


[$]  3.  The  court,  upon  objection  by  counsel 
for  the  defendants,  in  effect  ruled  against 
the  effort  of  the  plaintiff's  attorney  to  secure 
a  statement  from  Faollni  that  a  certain  let* 
ter  written  and  addressed  to  Paolini,  and 
which  had  been  lost  or  destroyed  before  the 
trial,  contained  language  showing  that  Des- 
perati still  claimed  to  be  the  owner  of  the 
notes  and  mortgages  after  the  allied  set- 
tlement with  Marchettl  had  been  effected, 
and  he  (Desperati)  bad  directed  Paolini  and 
Leverone  to  transfer  to  Marchettl  said  notes 
and  mortgages  in  extlogaishmwit  of  the  in- 
debtedness ascertained  by  said  settlement  to 
be  due  Marchettl  The  ground  of  the  objec- 
tion was  that  -the  witness  had  previously 
been  exhaustively  examined  relative  to  the 
contents  of  the  letter,  and  that  it  was  thus 
disclosed  ttiat  he  had  no  definite  rectdlectlon 
of  the  contents  of  the  letter.  The  court  re- 
marked that  it  would  be  Idle  further  to  ques- 
tion the  witness  concerning  the  subject-mat> 
ter  of  the  letter,  since  he  had  already  been 
fully  examined  with  respect  thereto  and 
found  to  be  unable  to  recall  the  contents  of 
the  letter,  "unless,"  added  the  court,  "you 
can  refresh  his  memory."  Hie  inquiry  was 
not  further  pressed,  the  attorney  tor  the 
plaintiff  merely  reidying  to  the  court's  re- 
marks: "We  will  take  a  ruling."  The  reocvd 
shows  that  previously  t»  the  ruling  ciwiplaiii' 
ed  of  the  attorney  for  the  plaintiff  had  sub- 
jected Pwllni  to  an  extendi  examination  In 
an  effort  to  procure  from  him  a  statement  of 
the  contents  ot  the  lettw,  but  without  avail ; 
tbe  witness  decAaring  tliat  he  had  little  recol- 
lection of  the  particular  matters  refined  to 
in  tbe  letter.  We  tbiuk  that,  under  tfie  idr- 
cumstances,  the  question  whether  further  In- 
quiry into  the  subject-matter  of  ;tlie  letter 
should  be  permitted  was  one  resting  in  the 
discretion  of  the  conrt,  and  we  cannot  say 
that,  in  foreclosing  such  further  inquiry,  the 
court  abused  its  discre(l<HL  ^ere  must  be 
a  limit  somewhere  to  the  examination  of  a 
witness  upon  a  particular  subject,  and  where, 
as  seems  to  have  been  true  ^re,  It  Is  evident 
to  the  trial  court,  after  a  full  and  exhaustive 
examination  of  the  witness  upon  the  subject 
concerning  which  particular  Information  la 
desired  and  deslralde.  that  nothing  more  can 
be  accomplished  by  continuing  the  Inquiry 
than  has  already  been  accomplished,  th(Mi  it 
Is  clearly  within  the  discretion,  and,  indeed, 
the  duty,  of  the  court  to  put  an  end  to  the 
further  prosecution  of  tbe  examination. 

[4]  4.  The  court  did  not  err  in  disallowing 
the  witness  Klrkner  to  testify  to  what  PaoU- 
ni told  him  that  the  letter  mentioned  above 
contained ;  the  object  of  the  testimony  being 
to  show  that  Faollni  had  said  to  the  witness 
that  in  the  letter  Desperati  made  a  statement 
showing  that  he  then  <jULimed  ownership  of 
the  notes.  The  ultimate  purpose  sought  to 
be  achieved  by  this  testimony  was  doubtless 
to  cfHitradlct  the  testimony  of  Desperati  that 
the  notes  and  mortgages  had  been  transfer- 
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Ted  to  MarchetU  before  the  letter  was  witt- 
tea,  but  It  was  manifestly  Incompetent  for 
that  purpose,  for  it  was  hearsay,  pure  and 
simple.  The  letter  was  written  In  the  Italian 
languaget  and  was  not  read  by  Klrkner  hlm- 
selt  And  the  tact  that  Paollnl  might  have 
been  the  agent  of  Desperatl  at  the  time  of 
Uke  receipt  of  the  letter  ^d  It  Is  not  clear 
that  be  was)  would  not  make  the  testlnKwy 
any  the  less  hearsay,  for  Its  obTlons  purpose 
was  to  Impeach  DesperaU,  and  the  question 
here  do«  not  present  a  ease  where  it  was 
attempted  to  prove  that  the  agent  himself, 
a^ndng  PaoUni  to  have  been  Desperatl's 
agent  then,  had  preriooaly  made  declarations 
cmcemlng  the  ownership  of  the  notes  at  va- 
riance with  testimony  g^Ten  by  him  at  the 
trial,  bat  it  is  a  case  €t  trying  to  prove  tiiat 
the  agent  had  told  a  third  party  of  a  state- 
ment prerioosly  made  by  his  principal  which 
was  inconstotent  with  the  testimony  giren  by 
said  principal  at  the  trial.  The  testlmoiiy  of 
M.  witness  cannot  be  impeached  in  that  way. 

[E]  Q.  The  next  assignment  inrolves  the 
complaint  that  the  court  erred  to  ttie  preju- 
dice of  the  plalntUf  in  refusing  him  leave  to 
amend  his  complaint  so  that  it  would  con- 
form to  certain  facts- developed  the  evi- 
Aeace  relative  to  the  time  at  which  the  as- 
^gnment  of  ttie  notes  and  mortgages  was 
made  to  MarcbettL  The  notes  and  mortgages, 
as  has  been  shown,  were  executed  in  the 
names  of  Paollnl  and  Leverone,  and  an  as- 
slgnmoit  there<tf  executed  by  the  latter  and 
placed  with  the  bank  in  which  the  notes  and 
nufftgagea  bad  be«i  deposited,  with  instruc- 
tions to  said  bank  to  deliver  the  same  to 
Desperati  in  the  event  that  the  Judgment  in 
the  criminal  action  against  him  was  reversed 
on  appeal.  This  assignment  was  executed 
In  September,  ISIO;  the  day  not  being  nam- 
-ed.  The  proof  disclosed  that  tiie  transfer  to 
Harcfaetti  was  made  on  the  same  assignment 
on  October  3,  1910.  The  claim  is  that  the 
court  should  have  permitted  the  plaintiff  so 
to  amend  his  ctmiplaint  as  Uiat  it  would 
ther^  appear,  as  the  evidence  disclosed  to 
be  the  fact,  that,  in  the  place  of  making  an 
assignment  directly  to  Marchettl,  the  original 
one  to  Desperati  had  been  changed  so  that, 
a  notation  on  the  margin  thereof,  it  was 
made  to  run  to  MarcbettL  We  cannot  per- 
ceive wherein  the  plaintiff  suffered  Injury  by 
the  refusal  to  allow  the  proposed  amendment. 
The  theory  and  the  sole  ultimate  issue  in 
this  case  is  that  the  transaction  culminating 
In  the  transfer  of  the  title  to  the  notes  to 
Man^etti  was  fraudulent  and  carried  out 
with  the  Intent  to  defraud  the  creditors  of 
Desperati.  Under  this  theory,  notwithstand- 
ing that  the  complaint  avers,  and  all  the 
pleadings  of  the  defendants  admit,  that  the 
purported  transfer  was  made  on  the  3d  day 
«f  October,  1910,  the  plaintiff  was  at  liberty. 
In  the  proof  of  the  charge  of  fraud,  to  pre- 
sent any  fact  or  circumstance  in  connection 
with  the  transaction  which  might  prove  or 
vhicb  would  tend  to  prove  said  tnuisfer  to 


have  been  concaved  and  executed  In  fraud 
and  with  the  dishonest  intention  of  prevent- 
ing the  plaintiff,  as  a  creditor  of  Desperati, 
from  enforcing  or  satisfying  his  claim  against 
that  defendant.  It  was,  therefore,  eminently 
prt^r,  under  the  averments  of  fraud  as  con- 
tained In  the  complaint,  that  the  plaintiff 
should  have  been  permitted  to  show  the  cir- 
cumstances under  which  the  transfer  of  the 
notes  and  mortgages  was  made  to  Marchettl, 
when  It  was  made,  If  at  all  in  reality,  and 
when  the  settlement  leading  to  the  transfer 
was  had,  or  to  show  by  any  circumstances 
available  to  him  the  bad  faith  or  mala  fldes 
of  the  transaction.  If  such  was  its  character. 
And  this  is  precisely  what  the  court  allowed 
the  plaintiff  to  make  the  attempt  to  do.  In 
other  words,  the  plaintiff  was  properly  givm, 
under  the  rulings  of  the  court,  the  full  bene- 
fit of  the  proof  to  which  his  proposed  amend- 
ment would  have  been  in  strict  or  specific 
conformity,  and  the  proposed  amendment.  If 
allowed,  could  have  added  no  strength  to  his 
case,  and  was,  ccmseQuently,  wholly  unneces- 
sary. 

Li]  6.  Before  the  court  rendered  Ito  deci- 
sion the  attorney  for  the  plaintiff  made  for- 
mal application  for  the  reopening  of  the  case, 
basing  the  motion  on  an  affidavit  in  which 
he  set  forth  that  he  was  token  by  surprise  by 
the  proof  that  the  assignment  of  the  notes 
and  mortgages  was  originally  made  to  Des- 
perati In  September,  1910 ;  that  the  plaintlfl 
had  no  knowledge  of  tliat  fact  up  to  the 
time  of  the  introduction  of  the  proof  show- 
ing It ;  that,  if  given  an  opportunity,  he  would 
be  able  to  show  (stating  it  in  a  general  way) 
that  the  testimony  of  I^verone  and  Desper- 
ati as  to  the  time  a  settlement  was  made  and 
a  balance  struck  between  the  latter  and  Mar- 
chettl was  not  true;  that,  when  the  assign- 
ment was  made,  in  September,  1910,  the  in- 
structions were  to  make  It  to  Desperati  him- 
self, and  not  to  Marchettl;  that.  If  given  an 
opportunity,  he  could  prove  that  the  testi- 
mony of  Desperati  that  he  was  Indebted  to 
Marchettl  In  a  greater  sum  than  $1,240  was 
false,  etc.  The  court  denied  said  motion, 
and  the  ruling  Is  assigned  as  error. 

Preliminarily,  however,  objection  is  made 
that  the  ruling  cannot  be  reviewed  because 
It  Is  not  properly  authenticated.  The  pro- 
ceeding on  the  motion  Is  In  the  bill  of  excep- 
tions which  was  settled  and  approved  by  the 
trial  Judge,  and  appears  therein  as  a  part  of 
the  proceedings  of  the  trial.  The  motion 
having  been  made  before  the  cause  was  decid- 
ed, we  think  It  should  be  held  to  be  a  pro- 
ceeding arising  as  a  part  and  during  the 
course  of  the  trlaL  Besides,  the  order  over- 
ruling the  motion  is  not  appealable,  and  rule 
39  of  this  court,  requiring  the  authentication 
of  certain  orders  when  appeals  are  taken 
therefrom,  applies  exclu^vely  to  thoee  or- 
ders which  are  appealable. 

[7]  But  there  Is  no  merit  in  the  point  urg- 
ed against  the  order  overruling  the  moti<ni. 
Whether  the  cause  should  be  reopened  for 
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the  taking  of  further  testimony  apon  the 
showing  made  by  the  plaintiff  was  a  matter 
wholly  within  the  discretion  of  the  trial 
court,  and  we  cannot  say  that  that  discretion 
was  not  wisely  and  sonndly  exercised  In  the 
action  of  the  ooart  d^iyiog  the  motion. 

[8]  7.  We  can  see  no  merit  In  the  next 
point  discussed  by  counsel  and  which  In- 
Tolves  the  contention  that  the  finding  that, 
at  the  time  of  the  seizure  and  sale  of  the 
notes  and  mortgages  by  the  sheriff  under  the 
execution  Issued  on  the  plaintiff's  Judgment, 
the  latter  had  acquired  no  right,  title,  or  In- 
terest In  or  to  said  note,  etc.,  as  against 
said  Marchetti,  cannot  stand  because  the 
court  failed  to  find  or  decide  what  claim  or 
Interest,  If  any,  LeTer(me  and  Paollnl  bad 
thereto  or  therein.  The  complaint  explained 
that  the  notes  and  mortgages  were  to.  be  de- 
livered to  LeTerone  and  Paollnl  only  In  the 
event  that  the  criminal  case  against  Desper- 
ati  was  decided  adversely  to  him  on  appeal, 
and  further  stated  that  the  purpose  of  that 
arrangement  was,  not  at  any  time  to  vest 
title  to  the  notes  and  mortgages  In  those 
parties,  but  to  Indemnify  them  against  loss 
In  case  DesperatI  failed  to  respond  to  the  re- 
qnlrementa  of  his  ball  bond,  npon  which 
Leverone  and  Paollnl  were  sureties.  The 
answers  of  the  defendants  and  the  cross- 
complaint  of  Marchetti  admitted  the  truth  of 
those  allegations,  and  it  was  therefore  un- 
necessary to  make  a  spedflc  finding  as  to  the 
interest  Leverone  and  Paollnl  had  In  the 
notes  and  mor^ges,  even  if  such  a  finding 
were  In  any  event  necessary,  so  tar  as  the 
plaintiff  was  concerned. 

[f]  And  the  transaction  Involving  the 
notes  and  mortgages  between  DesperatI  on 
the  one  hand  and  Leverone  and  Paollnl  on 
the  other  (Ud  not  constitute  an  escrow,  as 
the  plaintiff  contends.  No  conditional  title 
was  vested  In  them.  They  merely  held  a 
lien  in  the  nature  of  a  mortgage  on  the  se- 
curities. Section  1057,  Civ.  Code;  11  Am.  & 
Ei^.  Bncy.  of  Law  (2d  Ed.)  p.  333;  Com- 
mercial Bank  V.  Pritchard,  126  Cal.  600,  604, 
G9  Pac.  130. 

[10]  8.  It  Is  further  contended  that  the 
conclusions  of  law  are  Inconsistent ;  the  spe- 
<^c  point  In  this  regard  being  that  the  find- 
ing above  referred  to  Is,  In  fact,  a  conclusion 
of  law,  and  that  It  is  in  conflict  with  the 
conclusion  of  law  No.  1,  whereby  the  court 
CMicludes,  as  a  matter  of  law,  that  the  plain- 
tiff never  at  any  time  acquired  any  Interest 
In  or  title  to  the  notes  or  mortgages,  except 
such  as  he  might  have  acquired  by  purchas- 
ing the  same  under  the  execution  sale  to 
satisfy  his  Judgment  But,  as  seen,  the  court 
found  that  Marchetti,  at  the  time  of  the  levy 
of  the  execution,  was  the  owner  and  entitled 
to  the  possession  of  the  notes  and  mortgages, 
and  conclusion  of  law  No.  2  declares  that  the 
levy  of  the  execution,  on  the  securities  to  sat- 
isfy the  plaintiff's  Judgment  was  wrongful. 
Inasmuch  as  the  property,  when  attached  or 


levied  upon  under  the  execution,  belonged  to 
Marchetti.  Thus  it  is  very  clear  that  there 
is  no  conflict  between  the  finding  (or  con- 
clusion of  law,  if  it  may  strictly  be  so  re- 
garded) referred  to  and  the  conclusions  of 
law  mentioned. 

[11]  In  any  event,  If  the  conclusions  of  law 
may  be  said  to  be  confilctlng,  assuming  the 
finding  mentioned  to  t>e  a  conclusion  of  law, 
the  other  findings  support  the  Judgment,  and 
the  settled  rule  Is  that,  where  this  Is  true, 
inconsistencies  between  certain  conclusions  of 
law  are  Immaterial,  and  cannot  operate  to  vi- 
tiate the  Judgment.  Spencer  v.  Duncan,  107 
Cal.  423,  426,  40  Pac.  540;  Roberta  v.  Hall, 
147  Cal.  434,  437,  82  Pac.  66;  Lange  v.  Wa- 
ters, 166  Cal.  142,  144,  103  Pac.  888,  19  Ann. 
Oas.  1207. 

There  are  no  other  points  requiring  special 
notice. 

The  judgmoit  and  the  order  appealed  from 
are  afflrmed.  * 

We  concur:  OHIPMAN,  P.  J.;  BUR- 
NETT, J. 


SCHMIDT  et  al.  v.  UNION  OIL  CO.  OP 
CALIFORNIA.    (Civ.  1368.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  May  10,  1916.   Rehearing  Doued 
by  Sa^eme  Oonrt  July  8» 

1.  Explosives  <S=»9— Oil— Quautt  as  Cadse 
OF  Explosion — SuFFICIE^cT  of  Evidkhci:. 

In  an  action  for  injuries  caused  by  an  ex- 
plosion of  oil  in  an  incubator  lamp,  evidence 
held  sufficient  to  lupport  finding  of  jury  that 
the  explosion  and'  Injury  were  due  to  the  infe- 
rior quality  Of  the  (nl,  and  not  to  plafntilFi 
negligence. 

[Ed.  Note.— 'For  other  cases,  see  BxtAosivest 

Cent  Dig.  |  6;  Dea  Dig.  «=»».] 

2.  Explosives  «=:»9— Trial  «=»248— Ihctbdo- 
tions— confobiutt'to  evidknce. 

In  an  action  against  the  seller  of  oil  for 
Injuries  received  when  an  incubator  lamp  ex- 

Sloded,  an  instruction  that  courts  will  take  ju- 
Icial  notice  of  the  qoalities  of  such  things  as 
artificial  gas,  kerosene,  gunpowder,  dyDamite, 
and  the  luce  was  proi>erly  refused  as  being  ab- 
stract OD  the  issue  whether  the  oil  furnished  by 
defendant  was  of  inferior  quality,  unsafe  for  the 
use  to  which  it  was  put,  and  as  tending  to  mis- 
lead the  jury. 

[Ed.  Note.— For  other  cases,  see  Explodvei, 
Cent.  Dig.  i  6;  Dec  Dig.  ^9;  Triid,  Gent 
Dig.  11  582,  683;  Dec.  Dig.  «s»248.] 

3.  Evidence  «s>7— Judiciax.  Noticb— Qoal- 
xiies  ok  exfi.osives. 

A  court  will  probably  take  judicial  notice 
of  the  qualities  of  such  things  as  artificial  gas, 
kerosene,  gunpowder,  and  dynamite. 

[Ed.  Note.— For  other  cases,  Evidenoih 
Cent  Dig.  {  6;  Dec.  Dig.  «=»7.] 

4.  TaiAL  ®s>121~ABODiaHT  or  GomisUr- 
Comment  on  Evxoehcb. 

in  an  action  agaluBt  the  seller  of  oil  for 
Injuries  to  plaintiff  from  the  explosion  of  tn 
incubator  lamp,  where  the  defendant  introduced 
in  evidence  a  report  as  to  the  teating  and  ia- 
spection  of  its  oil,  signed  by  an  inspector  and  a 
tester,  sod  with  the  mitisls  of  a  special  tgent, 
but  tailed  to  Bupplement  such  report  by  the  tet- 
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tlnumy  of  the  partief  who  made  it,  the  arirament 
ta  plaintUTB  attorney  stating  that  there  must 
have  been  Bomethinc  very  peculiar  about  the 
oil,  or  elae  the  defendant  would  have  bad  wit* 
nesses  in  court  to  prove  what  its  teat  as  to' 
exploaiveneH  was,  and  that  the  reitort,  admit- 
ted over  objection,  waa  of  no  valne  as  not  sup- 
ported by  any  testimony  in  eonrt.  was  not  Im- 

E roper,  nnce  the  significanoe  of  the  report  would 
are  been  freatly  empbasixed  If  supplemented 
by  the  testimony  of  those  who  made  it.  and 
eonnsel  for  the  plaintiff  was  entlUed  to  comment 
on  the  invalioatiu  circumstance  tliat  snch 
parties  were  not  called  as  witnesses. 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent 
Dig.  U  2&^298,  300;  Dec.  Dig.  ^121.] 

Bk  Tbial  «=»121— Abqvuknt  of  ConN8Ki>- 

OOICUENT  ON  AdHISSION   Of  EVIDENCE. 

It  is  not  proiwr  for  counsel  to  criticize  be- 
fOvo  the  jnrr  the  airtion  of  the  court  in  admit- 
ting particular  evld^oe  over  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  294-288,  800;  Dec  Dig.  «3>121.] 

Appeal  from  Bnpetlor  Court,  Vtmao  Coun- 
tr ;  M.  L.  Short,  Jndse. 

Action  Iv  a  H.  Schmidt  and  Ltezle 
Schnddt  asaintf  the  Union  Oil  Company  of 
CaUftffula.  Judgment  for  t^lntlffa.  and  de- 
fendant appeals.  Affirmed. 

See,  also.  168  GaL  m,  148  Fac  770. 

W.  A.  Satherland,  of  Fresno,  and  Thos.  O. 
Toland,  d  Los  Angeles,  for  appellant.  Har- 
ris &  Hayhnrst,  of  Fresno,  Joel  H.  Smith,  of 
Selma,  and  Geo.  Ooagnve,  of  Fresno,  for 
respondents 

BURNETT,  J.  Plaintiffs  are  bnsband  and 
wife,  and  the  Judgment  was  In  their  favor 
for  $12,500  as  damages  for  injuries  sostaln- 
ed  by  Lizzie  Schmidt  in  an  exploa^n  of  oil 
purchased  from  defendant  The  appeal  Is 
from  the  Judgment  under  the  alternative 
method.   Code  Civ.  Proa  i  963c. 

It  is  alleged  in  the  complaint  that  plaintiffs 
were  engaged  in  the  poultry  business,  and,  in 
the  prosecution  of  said  business,  used  incu- 
bators for  the  purpose  ot  hatching  eg^s  by 
artificial  heat  *,  that,  to  generate  such-  heat 
they  burned  kerosene  oil  whidi  they  bought 
from  deftndant ;  that  the  use  of  said  oil  of 
ordinary  quality  for  such  purpose  ts  entirely 
safe,  and  attended  with  no  danger  of  ex- 
plosion; "that  prior  to  aboat  March  IS, 
1911.  they  had  purchased  oil  of  this  charac- 
ter from  defendant  which  was  entirely  safe; 
that  defendant  at  all  times  knew  the  use  to 
which  the  oil  purchased  from  It  by  plaintiffs 
was  put;  that  on  or  about  March  15,  1911, 
they  purchased  a  auantity  of  kerosene  oil 
for  their  incubator  lamps  believing  It  to  be 
of  the  same  quality  as  that  theretofore  sbld 
them  by  defendant,  but  defendant,  disre- 
garding Its  duty-  In  that  behalf,  negligently 
and  carelessly  sold  them  oil  of  a  highly  dan- 
gerous and  explosive  character;  that  on 
March  29,  1911,  while  plaintiff  Lizzie 
S(±mldt  was  using  a  part  of  the  oil  so  pur- 
chased from  defendant  in  the  incubator  lamps 
In  the  ordinary  and  customary  manner,  and 
wltho'nt  any  fault  or  negligence  on  the  part 


of  plaintiffs,  the  oil  ignited  and  exploded  and 
shattered  the  lamp,  and  seriously  burned 
plaintiff  Lizzie  Schmidt,  to  the  damage  of 
plaintiffs  in  the  sum  of  $25,000." 

A  second  cause  of  action  was  afterward 
added  by  consent,  omtalnlng  tJie  additional 
allegation: 

"That  all  of  the  oil  sold  by  defendant  to  plain* 
tiffs  as  herein  described  was  manufactured  by 
said  defendant" 

This  was  for  the  purpose,  so  it  Is  stated  by 
respondents,  at  showing  a  statatory  war* 

rauty. 

[1]  Mrs.  Schmidt  testified  that  in  March 
1911,  they  were  running  14  incubators,  and 
her  particular  business  in  the  matter  was 
caring  for  the  lamps.  She  "was  attending  to 
the  wicks,  and  keeping  them  perfectly  clean, 
and  seeing  that  they  were  In  good  shape  and 
In  perfect  order  when  tiiey  were  attended  to," 
and  she  gave  each  lamp  a  thorough  Cleaning 
once  a  day;  that  prior  to  the  month  of 
March  the  oil  they  had  been  getUng  from  the 
Union  Oil  Company  gave  good  satisfaction, 
but  later  "it  burned  badly  for  one  thing,  and 
smoked  more  or  less,  and  dklnt  give  good 
satisfaction  in  a  general  vray;  it  would  not 
tram  bright  or  dear;"  the  oil  was  delivered 
at  the  house  from  the  company's  tank  wagon ; 
that  she  complained  to  the  driver  of  the 
wagon  "about  the  quality  of  the  oil,  or,  that 
is,  that  It  was  not  giving  good  satisfaction 
at  the  time  we  were  using  it" ;  that  on  the 
29th  of  March,  in  the  afternoon,  she  started 
to  clean  the  lamps.  As  she  stooped  down 
and  "unhooked  the  Uttlo  ho<^s  that  carried 
the  lamp  and  brought  it  as  I  should,  to  set  it 
down,  It  exploded  with  a  great  force  In  my 
face,  and  had  a  report  like  a  gun,  went  off 
Immediately  with  a  great  splash  in  my  face, 
and,  of  course,  naturally  caught  me  on  fire 
all  over  my  shoulders,  my  dress,  and  my 
hair."  She  had  not  opened  It,  and  did  noth- 
ing whatever  to  the  lamp  eieept  to  take  It  off 
the  hook.  At  the  time  of  the  explocdon  she 
was  holding  the  lamp  with  both  hands  In 
front  of  her,  "going  to  pnt  it  on  top  of  the 
incubator."  After  the  explosion  she  rushed 
from  the  building  all  ablaze,  and  she  and 
her  husband  extinguished  the  flames.  It  Is 
not  disputed  that  she  was  frightfully  Injured 
and  disfigured,  nor  Is  It  claimed  that  the 
amount  awarded  is  disproportionate  to  the 
degree  of  severity  of  her  Injuries.  In  fact, 
it  is  apparent  from  the  record  that  the  full 
amount  claimed  would  be  no  more  than  just 
recompense  if  defendant  was  liable  at  all, 
and  as.  In  the  closing  brief,  appellant  recedes 
from  the  position  taken  In  its  opening,  that 
the  verdict  was  excessive,  we  need  not  dwell 
upon  the  shocking  features  of  the  Injury. 

The  oil,  as  It  was  received  from  the  defend- 
ant's tank  wagon,  was  placed  In  a  large  60- 
gallon  tank  close  to  where  the  incubators 
were  kept,  and  from  this  she  drew  It  In  a 
gallon  can  from  which  she  filled  the  lamps. 
She  testified  further  that  in  cleaning  the 
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lamps,  "I  would  always  look  at  it  to  see  tliat 
tie  wick  was  perfectly  clear  from  any  char 
here;  it  waa  always  trimmed  and  always 
cleaned  off;"  and  she  had  a  Uttle  brush  and 
always  carried  a  cloth  to  see  that  the  lamp 
was  perfectly  clean,  and  she~bad  a  pair  of 
Uttle  scissors  to  trim  the  wick,  and  she  al- 
ways fcept  the  lamp  "absolutely  clean.  It 
was  just  like  almost  a  new  lamp ;  of  course, 
it  would'not  look  as  bright  and  clean  as  that, 
but  it  would  be  In  perfect  order." 

Mr.  Schmidt  corroborated  bis  wife  as  far 
as  bis  knowledge  extended.  He  called  atten- 
tion to  one  additional  circumstance,  that  the 
oil  tank  from  which  they  received  the  oil  had 
several  compartments,  one  of  which  contain- 
ed coal  oil  and  another  gasoline,  and  that 
the  faucet  to  each  compartment  was  similar 
to  all  the  others.  These  faucets  were  at  the 
back  of  the  wagon,  six  or  eight  Inches  apart. 
Once  Mr.  Schmidt  had  asked  the  driver  If  be 
ever  made  a  mistake  on  account  of  the  fau- 
cets  being  alike,  and  the  latter  said:  "Well, 
I  did  make  a  mistake  at  one  time,  but  I 
corrected  It  myself  before  any  trouble  hap- 
pened." The  driver  also  told  him  that  the 
compartments  were  not  the  same  size,  and 
they  used  them  Interchangeably  for  the  differ- 
ent products,  oil  and  gasoline,  as  their  busi- 
ness required.  ,As  to  the  technical  test  of 
the  quaUty  of  the  oil,  Mr.  Schmidt  testified 
that,  on  the  5th  of  April,  following  the  explo- 
sion, he  drew  about  a  quart  of  the  oil  from 
the  60-gallon  tank  and  sent  it  to  F.  E.  Twin- 
ing, a  chemist  in  E^sno;  that  no  oil  had 
been  put  into  the  tank  between  the  time  of 
the  accident  and  the  taking  of  the  sample; 
and  that  there  was  no  way  for  anythii^  to 
get  into  this  tank  unless  it  came  from  the 
wagon. 

It  appeared  that  oil  was  delivered  to  plain- 
tiffs on  the  6th,  13th,  20th,  and  2ftth  of  March, 
and  it  was  stipulated  that  defendant  had 
made  two  shipments  of  oil  "from  Its  refinery 
at  Oleum  to  the  substation  at  Reedley,  one 
in  January,  and  the  other  one  arriving  in 
Beedley  on  the  16th  of  March,  and  that  It 
was  from  this  oil  delivery  sent  down  to  Reed- 
ley and  arriving  on  the  16th  of  March  that 
the  oil  in  question  and  burning  in  the  lamps 
on  the  28th  and  29th  of  March,  1911,  was 
taken,  and  that  which  was  delivered  also  on ; 
the  29th  was  from  the  same  oil  as  delivered 
on  the  16th  of  March,  from  tlie  same  car." 

F.  E.  Twining  qualified  as  a  chemist,  and 
he  testified  that  he  made  a  flash  test  of  the 
oil  that  he  received  from  Mr.  Sclunldt.  Be 
found  the  flash  test  was  8S°.  The  flash  test 
Is  indicative  of  the  amount  of  volative  vapor, 
that  is.  Inflammable  vapors,  in  the  oil.  The 
lower  the  flash  test  the  more  dangerous  Is 
the  oil.  The  flash  test  is  the  temperature  at 
which  oil  will  -give  off  vapor  enough  to  ignite. 
The  flash  test  of  oil  regarded  as  safe  Is  110". 
The  witness  did  not  consider  It  a  safe  oil. 
The  apparatus  by  which  be  determined  the 
flash  point  was  what  he  calls  an  Elliott 
tester,  but  he  claimed  that  It  belongs  to  the 
class  known  as  open  testers.  The  closed  trat- 


er,  It  may  be  said,  shows  the  flash  point  at 
about  20  degrees  lower  than  does  the  open 
tester.  He  also  ascertained  this  point  by  the 
Tagllabue  method,  which  is  the  method  rec- 
ognized on  the  Paciflc  Coast,  and  found  It  to 
correspond  substantially  with  the  other,  plac- 
ing it  at  88°.  He  also  made  a  chemical  anal- 
ysis of  the  oil  by  distillation,  and  found  that 
it  contained  2.98  per  cent  of  the  naphtha 
group,  which  would  account  for  the  low  flash 
test,  and  for  that  reason  he  did  not  consider 
It  a  safe  oil  for  use  in  an  Incubator. 

W.  A.  Smith  was  employed  by  plaintiffs, 
and  was  on  the  premises  at  the  time  of  the 
accident.  He  went  Into  the  basement  im- 
mediately after  the  explo^on  and  picked  the 
lamp  off  the  floor  six  or  eight  feet  from 
where  the  accident  happened.  The  bottom  of 
the  lamp  was  lying  on  top  of  the  incalMtor. 
The  burner  was  lying  oSClna.  different  direc- 
tion from  the  lamp. 

W.  G.  McFarlane,  an  expert  poultry  raiser, 
and  who  was  fftmiliar  with  the  use  of  incuba- 
tors, testified  that  he  had  bem  agent  for  tlie 
Jubilee  incubators  for  18  years  (the  one  In 
question  being  a  Jubilee  incubator),  and  tbat 
they  were  what  are  known  as  the  sun  hliige 
burners  and  were  the  best  made — as  good  aa 
could  be  produced.  On  cross-examination  he 
was  shown  the  lamp  that  exploded  and  ast- 
ed  If  It  looked  as  though  an  explosion  hsd 
blown  the  burner  out  of  the  collar,  and  be 
gave  It  as  his  opinion  that  the  burner  had 
been  blown  off. 

We  think  it  cannot  be  doubted  that  the 
foregolug  Justifies  a  rational  inference  tbat 
the  explosion  and  consequent  injury  to  Mrs. 
Schmidt  were  due  to  the  inferior  quaUty  of 
the  oil,  and  not  to  any  want  of  ordinary  care 
on  her  part  The  evidence  would  seem  to  be 
ample  to  support  the  finding  of  the  Jury  In 
that  respect  However,  we  may  notice  a  lit- 
tle more  in  detail  the  criticism  of  that  evi- 
dence by  appellant  and  devote  some  atten- 
tion to  what  are  claimed  to  be  errors  in  the 
trial  of  the  cause. 

Appellant  questions  the  veracity  (rf  Uis. 
Schmidt  as  foUows: 

"If  the  lamp,  banging  in  under  the  incubator, 
only  about  two  feet  from  the  ground,  exploded 
the  moment  she  touched  it  or  started  to  take  it 
out,  how  did  the  flames  catch  her,  in  tbe  (ace 
and  breast  and  on  her  shoulders  and  back,  and 
on  no  other  part  of  the  body  or  lower  limbs? 
If  she  was  down  in  under  the  incubator  wkai 
tbe  explosion  occurred,  so  that  the  flames  conld 
have  reached  her  in  tbat  manner,  then  how  did 
the  incubator  come  to  be  burned  on  top  and  not 
on  the  bottom  or  lower  part  of  the  sides  or 
ends  3  And  bow  did  the  Uimp's  bottom  get  u 
top  of  tbe  incubator?" 

To  this  it  is  proper  to  reply  that  hff  tes* 
tlmony  as  a  whtde  must  be  considered,  and 
she  cannot  be  Judged  by  a  single  detacbed 
sentence.  It  is  true  that  she  answered, 
"Yes,  sir,"  to  the  question.  "And  it  exidoded 
the  moment  you  unhooked  it?"  but  she  ex- 
plained further  by  stating  what  we  have  al- 
ready quoted,  to  the  effect  that  sbe  bid 
brought  It  to  the  top  of  the  Incubator  and 
1  was  about  to  set  it  down  when  it  sqiloded. 
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But,  aside  from  tUa,  it  would  hardly  be 
f&ir  to  require  any  witness,  under  the  same 
circumBtances,  to  detail  with  strict  accuracy 
sacta  a  startling,  unexpected,  and  disastrous 
occurrence.  It  is  quite  likely  that  she  did 
better  than  most  persons  could  if  subjected 
to  the  same  trying  experience.  Whatever 
criticism  may  be  made  of  isolated  statements 
of  the  witness,  it  is  entirely  clear  that  her 
completed  story  is  not  Improbable^  and  an 
appellate  court  camiot  say  that  the  jury  were 
not  authorized  to  accord  full  credence  to  her 
testimony.  Belierii^,  as  the  Jury  undoubt- 
edly did,  that  she  was  trying  to  tell  the 
truth,  they  could  reach  no  other  contusion 
than  that  the  e]Q>lo8ion  was  not  due  to  her 
carelessness  or  want  of  attention  to  the 
lamps. 

Appellant,  probably,  has  more  conSdence 
in  the  point  that  the  evidence  Is  not  suffi- 
cient to  support  respondents'  theory  as  to 
the  quality  of  the  olL  Herein,  though,  we 
may  say,  with  proi>er  respect  for  the  able 
counsel  for  appellant,  that  they  seem  to  mis- 
take the  function  of  this  court  for  that  of  the 
Jury  or  the  trial  judge.  Much  of  the  argu- 
ment as  to  this  point,  we  think,  could  with 
greater  propriety  have  been  addressed  to 
these  other  tribunals.  We  do  not  see  how 
It  can  be  said  that  there  was  no  substantial 
showing  that  said  oil  was  of  inferior  quality 
and  dangerous. 

Appellant  declares: 

"The  oil  that  was  in  the  lamp  which  exploded 
was  delivered  March  20th.  l^ere  was  another 
delivery  of  oil  in  said  tank  on  the  29th  day  of 
March,  which  filled  the  tank  to  the  amount  of 
GO  gaUona.  Plaintiffs  continued  to  use  the  oil 
from  this  tank  for  several  days  after  the  29th 
of  March,  or  until  it  was  about  all  used  up." 

Attention  is  further  called  to  the  fact  that 
the  sample  was  taken  from  the  tank  "7  days 
after  the  last  delivery  of  oil  from  the  Union 
on  Company  and  16  days  after  the  delivery 
of  the  oil  which  was  In  the  lamp  at  the  time 
at  the  explosion,  which,  according  to  plain- 
tiffs' testimony  of  the  amount  of  oil  used 
dally,  would  show  but  very  little.  If  any,  of 
the  oil  delivered  on  March  20th  and  that 
mixed  with  the  oil  delivered  on  March  29th." 
These  suggestions  seem  to  be  made  to  create 
the  impression  that  the  proof  falls  at  the 
point  of  identity  of  the  oil  analyzed  and 
tested  with  that  in  the  lamp  at  the  time  of 
the  explosion  or  of  similarity  la  quality  be- 
tween the  two.  This  apparent  weakness, 
however,  is  removed  by  the  stipulation  to 
which  we  have  already  referred.  Of  course, 
the  oil  sent  to  Mr.  Twining  was  not  the  same 
oil  as  was  In  the  lamp  when  the  unfortunate 
accident  occurred,  for  a  very  obvious  reason, 
but,  according  to  the  stipulation,  the  two 
quantities  were  taken  "from  the  same  oil." 
It  was  therefore  at  least  a  fair,  if  not  nec- 
esiSary.  inference  that  they  were  alike.  Man- 
ifestly, no  proof  of  the  certainty  of  mathemat- 
ical demonstration  could  be  made  of  the 
quality  of  the  oil  which  exploded,  hut  the 
evldeiioe  furnished  by  plaintiffs  seems  to 


hare  been  legitimate,  plausible,  and  persua- 
sive. 

It  is  also  claimed  by  appellant  that  the 
proper  Inference  from  Jlr.  Twlnlng's  testimo- 
ny Is  that  the  oil  In  question  was  good  com- 
merclal  oU.  Part  of  his  testimony  Is  quoted, 
and  It  Is  Insisted  that  from  this  the  conclu- 
sion follows  that  his  experiment  was  made  In 
a  closed  cup,  and  "that  his  result  of  88  Is 
equivalent  to  from  108  to  113  degrees  made 
by  the  uniform  Pacific  Coast  test,  the  open 
cup  test,  which  shows  that  the  oil  complained 
of  was  not  oil  of  a  highly  dangerous,  vola- 
tile, InSammahle,  and  explosive  nature  and 
character,  but  was  good  commercial  oil  of 
the  ordinary  grade,  of  the  ordinary  flash  test 
as  understood  by  the  manufactuters  and 
dealers  along  the  Paclflc  Coast." 

Here  again,  though,  as  we  conceive  it,  a.p- 
pellant  has  failed  to  give  proper  considera- 
tion to  the  entire  testimony  of  the  witness. 
We  need  not  quote  extensively  from  It,  but 
he  entered  elaborately  and  apparently  with 
learning  Into  an  explanation  of  the  different 
scientific  methods  of  ascertaining  said  quali- 
ty, and  he  did  say: 

"Well,  the  Elliott  test  is  test  as  I  have  It,  la 

not  a  closed  test" 

And,  furthermore,  the  record  shows: 
•rrhe  Court :  Did  you  start  In  with  the  EHotl 

test  or  open  test,  or  the  one  in  the  open  test? 

A.  The  Elliott;  it  is  practically  the  open  cup." 

But  it  also  appears  that  he  made  a  test 
with  the  Tagllabue  outfit,  which  is  admitted- 
ly an  open  test,  and  as  to  that  he  declared 
tllat  the  result  was  Just  .6  of  a  degree  lower 
than  that  obtained  by  the  other,  or  so-called 
Elliott  teat.  In  addition,  as  we  have  already 
seen,  he  ascertained  the  character  of  the  oil 
by  distillation,  which  Is  asserted  by  respond- 
ents to  be  "the  only  accurate  method."  We 
need  not  dwell  further  upon  this  phase  of  the 
case.  Certainly,  the  just  inferences  from  the 
testimony  of  Mr.  Twining  are  all  in  favor  of 
respondents'  posdtlon. 

Appellant  also  directs  attention  to  certain 
circumstances — ^for  instance,  the  lack  at  sulV 
ficlent  ventilation  in  the  basement  where  the 
Incubators  were  operated — as  evidence  that 
the  explosion  was  due  to  another  cause  than 
the  quality  of  the  oil,  but  their  probative 
force  was  obviously  for  the  jury,  and  'we 
think  we  are  not  called  upon  to  consider  them 
further. 

There  is  quite  a  number  of  assignments  of 
error,  but  most  of  them  we  view  as  entirely 
destitute  of  merit.  The  following  examples 
may  be  selected,  possessing  probably  as  much 
merit  as  the  other  specifications: 

[2,  3]  There  was  surely  no  error  In  refus- 
ing this  instruction: 

"Courts  will  take  judicial  notice  of  the  quali- 
ties of  auch  things  as  artificial  gae,  kerosene, 
gunpowder  and  Oynumite  ami  the  like." 

It  is  probably  true  that  the  court  would 
take  judicial  notice  of  the  general  quality  or 
character  of  these  substances,  but  that  was  of 
no  concern  to  the  Jnry'  in  tlie  present  case. 
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The  qaestion  bere  was  whether  the  oil  was  of 
Inferior  '^■uality,  below  the  ordinary  standard, 
and  therefore  unsafe  for  the  use  to  which  It 
was' put,  and  that  obviously  was  a  considera- 
tion for  the  determination  of  the  Jury.  Of 
course,  no  one  would  contend  that  such  ques- 
tion should  have  been  withdrawn  from  the 
jury,  and  the  Instruction,  if  abstractly  cor- 
rect In  a  general  way,  could  not  have  aided 
the  Jury  In  deciding  the  Issues  submitted  to 
them,  but,  on  the  contrary,  If  given,  It  would 
Ukely  have  confused  and  misled  them. 

[4,  6]  Appellant  took  exception  to  the  fol- 
lowing portion  of  the  closing  argument  of  re- 
spondents to  the  Jary: 

"In  the  first  place,  I  believe  that,  if  there 
hadn't  been  something  very  peculiar  about  that 
oil,  they  would  have  bad  witnesses  in  here  to 
prove  what  the  flash  test  point  was.  Now,  what 
have  they  introduced  on  that  point?  They  have 
Introduced  this  paper  bere,  signed  by  somebody 
that  signed  his  same  as  inspector,  and  by  some- 
body else  who  signs  his  name  as  tester,  and  the 
initials  of  somebody,  a  special  agent.  Now, 
this  was  done  in  1911,  4th  of  March.  The  judge 
admitted  this  over  our  objections  simply  for 
what  it  was  worth.  Now,  you  remember,  geotle- 
meo  of  the  jury,  that  the  men  who  signed  this, 
there  is  no  evidence  that  they  era  made  this 
test  You  don't  know  but  what  they  just  signed 
this  up  without  looking  into  it.  Yon  don't  know 
how  careless  they  were.  You  don't  know  what 
tests  they  made,  or  anything  of  that  kind.  Tliis 
was  put  Id  bera,  and  they,  for  some  reason, 
are  not  here.  We  couldn't  bring  them  here. 
We  couldn't  tell  who  was  the  tester.  We  didn't 
know  that  this  report  was  going  to  be  asked  to 
be  introduced.  I  nave  no  doubt  that  these  men. 
at  least  two  of  them,  are  still  In  the  empl^  of 
this  company.  We  must  assume  that.  Why 
didn't  they  have  them  bere,  so  that  we  could 
croM -question  them?" 

We  think  the  foregoli^  Is  within  the  legiti- 
mate range  of  argument  Our  attention  is 
not  called  to  any  portion  of  the  transcript 
that  discredits  any  statement  of  fact  in  said 
argument,  and,  of  course,  we  must  assume 
that  the  learned  counsel  for  respondents  was 
acting  in  good  faith  with  no  desire  to  make 
an  anwarranted  appeal  to  the  passion  or 
prejudice  of  the  jury.  The  said  tester's  and 
Inspector's  report  which  was  admitted  In 
evidence  purported  to  be  signed  as  follows: 

"Union  Oil  Co.  of  Cal.,  Reedley.  CaL  0.  H. 
Stamm,  Inspector;  J.  P.  Blowski,  Tester;  B. 
H.  H.,  SpeJal  Agent." 

It  would  not  have  been  proper  for  respond- 
ents to  criticize,  l)efore  the  Jury,  the  action 
of  the  trial  court  in  admitting  said  document 
in  evidence  over  their  objection,  nor  can  they 
complain  of  it  here,  since  they  are  not  ap- 
pealing. Bat  it  Is  quite  plain,  we  think,  that 
the  significance  of  the  report  would  have  been 
greatly  emphasized  and  enhanced  if  it  had 
been  supplemented  by  the  testimony  d  the 
parties  who  made  it,  and  we  can  see  no  rea- 
son for  precluding  comment  upon  the  circum- 
stance that  said  parties  were  not  called  as 
witnesses. 

We  have  made  a  careful  examination  of 
the  record  and  briefs,  and,  while  not  notldng 
bere  specifically  all  the  points  made  by  ap- 


pellant, we  are  persnaded  Ibat  there  Is  am- 
ple evidence  to  support  the  verdict,  and  that 
jio  prejudicial  error  was  committed  In  the 
court  below.  Indeed,  we  may  say  that  the 
record  discloses  the  utmost  care  on  the  part 
of  the  trial  JucUce  to  secure  a  fair  and  Impar- 
tial trial,  and  we  cannot  say  that  appellant 
has  any  Just  cause  for  complaint  at  the  re- 
sult 

The  Judgment  la  affirmed. 

Weconcor:   GHIPBIAN,  P.  J. ;  HABT,  J. 


CASSITT  T.  WILSON  «t  aL 
(Supreme  Conrc  of  Oregon.    June  29.  1915.) 
Appeal  and  Ebbok  «s»501  —  PaKSEimiffG 

Qdestionb  xiT  LowBB  Cotnnv.-NBCE88nT  OF 

ExcBpnoNS. 

Where  tbe  bill  of  exceptions  does  not  show 
that  any  exception  was  taken  to  any  ruling  at 
the  trial  or  to  the  findings,  the  Sn^eme  Court 
cannot  consider  the  correctness  of  Uie  ruling  or 
the  sufficiency  of  tlie  evidence  to  sostain  the 
finding. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2800<^%;  Dec;  Dig.  <=> 

501.] 

Department  No.  1.  Appeal  from  Cirenlt 
Court,  Multnomah  County;  W.  N.  Oateus, 
Judge. 

Action  by  F.  A.  Cassity  against  Ben  H. 
Wilson  and  others.  Judgment  for  {daintifr, 
and  defendants  api>eal.  Affirmed. 

This  Is  an  action  brought  by  F.  A.  Caaslty 
against  Ben  H.  Wilson,  Ada  S.  Wilson,  and 
F.  B.  Stratton,  alleging  that  defendants  en- 
tered into  a  conspiracy  to  mislead  and  de- 
fraud him  concerning  certain  patents  and 
patent  rights  controlled  by  them,  which  they 
represented  had  been  transferred  to  the  Twin 
Manufacturing  Company,  a  corporation.  Tbe 
complaint  asserts  that  defendants  falsely  rep- 
resented that  if  the  plaintut  would  so  invest 
large  profits  would  be  made;  that,  to  Induce 
bim  to  take  a  cmnmission  contract,  the  serv- 
ices of  one  J.  H.  Jefferson  were  secured  to 
act  as  a  partner  with  plaintiff,  tbe  defend- 
ants wisely  pretending  that  said  Jefferson 
would  put  a  like  sum  into  the  business ;  that 
plaintiff,  relying  upon  the  representations 
thus  made,  did  advance  $750  and  gave  his 
note  for  $500,  and  Jefferson,  at  the  instance 
of  defendants  and  for  tbe  purpose  of  de- 
frauding plaintiff,  gave  a  check  on  tbe  Unit- 
ed States  National  Bank  for  $750  and  his 
note  for  $500,  which  check  was  alleged  to 
be  worthless  and  known  to  be  so  by  defend- 
ants at  tbe  time  It  was  given.  Plaintiff  fur- 
ther avers  that  defendant  Wilson,  in  pursu- 
ance of  the  conspiracy,  agreed  -to  go  into 
partnership  with  him,  and  that  he  went  north 
to  Vancouver,  B.  C,  and  Seattle,  at  the  behest 
of  Wilson,  to  secure  a  location;  that  said 
Wilson  did  not  carry  out  bis  agreement,  and 
plaintiff  was  compelled  to  return  to  Port- 
land with  loss  of  much  money  and  time.  To 
this  defendants  Ada  S.  Wilson  and  F.  D. 
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Stratton  flla  a  genera]  denial ;  and  -defend- 
ant Ben  H.  Wilson,  In  a  farther  and  sep- 
arate  answer,  allegea  that  tbe  Twin  Mann- 
factniiog  Company  Is  a  cfnporatton,  that 
the  contract  was  made  with  the  corporation, 
that  tbe  money  was  paid  to  the  corporation, 
and  the  officers  of  the  corporation  signed  and 
put  the  seal  of  tbe  corporation  thereon.  The 
case  was  tried  before  the  court  without  a 
jury,  and,  from  findings  and  judgment  In 
favor  of  plainUtr,  defendants  appeal. 

Is.  D.  Uahone,  of  Portland  (Lett  &  Ma- 
hone,  of  Portland,  on  the  brief),  for  appel- 
lants.  John  Ditchbum,  of  Portland,  for  re- 

McBBIDB,  J.  (after  stattng  the  £act8  as 
above).  This  case  does  not  oome  here  In  a 
omdltlon  vrtilch  enables  ns  to  consider  ■  the 
questions  discussed  in  anwllants*  brief.  The 
UU  of  ezceptiona  does  not  show  that  any 
exception  was  taken  to  any  ruling  made  by 
the  court  duriiu(  the  triaL  It  does  show  that 
many  objection  were  made  and  overruled, 
but  no  exeepticma  to  the  rulings  were  saved 
in  any  instance.  TbB  findings  ct  fact  made 
by  the  court  covered  every  Issue  made  by  the 
pleadings,  and  are  sufficient  to  sivport  the 
judgment,  and  were  not  excepted  to  upon  the 
trial.  Where  a  party  wishes  to  raise  in  this 
court  tbe  question  that  a  finding  of  the  lower 
court  is  unsupported  by  evldmce,  his  btU  of 
exceptitms  should  show  that  he  excepted  to 
the  finding  made  and  that  he  requested  a 
different  finding  and  excepted  to  the  refusal 
of  the  court  to  make  It.  Tatum  v.  Massle. 
29  Or.  140,  147,  44  Pac  494,  and  cases  there 
cited.  The  alleged  biU  of  exceptions  here  is 
not  sodi  in  foct,  as  it  &lls  to  show  that  any 
ruling  or  finding  of  the  court  was  excepted 
to;  and,  as  before  remarked,  thla  court  can 
miy  consider  errors  legally  excepted  to  In 
the  court  below. 

The  judgment  Is  affirmed. 

MOORE,  C.  J.,  and  BURNETT  and  BEN- 
SON, JJ.,  concur. 


MUBRAT  et  ai  v.  CITY  OP  LA  GRANDE 
et  al. 

(Snpreme  Court  ot  Oregon.    June  29,  1915.) 

1.  Municipal  Corfobatzons  *=»408— Looal 
Bettebhent  Assessments  —  Coufuance 

WITH  CHABTEB.- 

The  imposition  of  a  tax  apon  property  by 
a  muoicipality  for  a  local  improvement  is  a  hos- 
tile procepding,  and  before  realty  can  be  charg- 
ed  herewith  the  municipality  must  hav*  cc«n- 
plied  with  tbe  provislonB  of  its  charter  as  to 
joiisdiction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1005,  1006,  llSt; 
Dec.  Dig.  «=5408.] 

2.  MuNiciPAx  Corporations  «»406— Local 
Betterment  Assessments  —  Altobnative 
Procedure. 

The  legislatiTe  power  may  provide  one  or 
Biore  methods,   concurrent  or   successive  in 


lOld 

operation,  for  the  imposition  of  local  benefit  as- 
sessments to  cover  the  cost  of  improvements 
in  the  future  or  already  made,  either  of  which 
methods  the  city  may  pursue.  < 
[Ed.  Note.— For  other  cases,  see  Munidpal 
CorporatimuL.  Cent  Dig.  U  IWI,  1002;  Dec. 
Dig.  «»40e.l 

3.  Municipal  Cobfobations  <&=514— Local 
Bettebuent  Assessments  —  Second  A8< 
OBSSMENT— Legislative  Power. 

Although  a  local  benefit  assciMment  under 
existing  laws  may  have  been  invalid  for  want 
of  jurisdiction,  the  Legislatare,  by  subsequent 
enactment,  may  provide  a  new  and  independent 
procedure,  ignoring  even  the  question  of  juris- 
diction under  tbe  former  invalid  asBessment, 
to  levy  a  tax,  or  provide  for  the  same,  to  cover 
the  cost  of  an  actual  improvement. 

[Gd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  1207-1215;  Dec. 
Dig.  «=>514.] 

4.  Municipal  Corpohations  *=»514— Local 
BrrrERHRNT  Absessuent  —  Failure  to 
Give  Jurisdictional  Notice— Rkassebs- 
memt— Vauditt. 

Where  the  charter  of  defendant  city  pro- 
vided  that  If  RDJ  local  betterment  assessment 
was  set  aside  by  any  court,  the  council  might 
cause  a  new  one  to  be  made  in  like  manner  for 
the  collection  of  the  amount  assessed,  and  where 
a  street  improvement  assessment  was  invalid,  be- 
cause the  notice  thereof  to  property  owners, 
made  a  jurisdictional  prerequisite  by  the  char- 
ter, was  defective^  do  subsequent  reassessmeat 
of  the  cost  of  the  improvement  under  the  provi- 
sion of  the  charter  was  valid,  since  the  giving 
ot  notice  in  the  terms  described  by  tbe  charter, 
tbe  organic  law  under  which  the  municipality 
operated,  was  a  condition  precedent  to  the 
city's  securing  jurisdiction  to  make  an  improve- 
ment, and  to  cure  tbe  invalidity  in  the  proceed- 
ings it  was  necessary  that  the;^  be  had  de  novo, 
with  valid  notice,  etc.,  to  give  jurisdictioa. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  1207-1215;  De& 

Digre»5i4!i 

In  Banc.  Appeal  from  Circuit  Court,  Un- 
ion County ;  J.  W.  Knowles,  Judge. 

Suit  by  Jennie  Murray  aud  others  against 
the  City  of  La  Grande  and  others.  Prom  a 
decree  dismissing  tbe  suit,  plaintiffs  appeal. 
Reversed,  and  decree  rendered  according  bo 
the  prayer  <tf  the  complaint 

This  is  a  suit  by  complaining  property 
owners  to  permanently  enjoin  the  collection 
of  an  assessment  to  cover  the  expense  of' 
making  certain  street  improvements  in  the 
city  of  La  Grande.  Tb»  ciiarter  of  that  mu- 
nicipality treating  of  the  manner  In  which 
such  exactions  shall  be  made  and  collected 
requires  a  preliminary  report  from  three 
commissioners,  to  be  appointed  from  the  per- 
sonnel of  the  dty  council,  concerning  the 
property  Involved  and  the  benefits  to  be  de* 
rived  from  the  pn^rased  improvement  This 
provision  then  appears  in  that  Instrument: 

"After  receiving  said  report  the  council  shall, 
before  the  levy  of  any  special  assessment  for 
any  improvement  give  personal  notice  for  ten 
days,  or  in  the  sbsence  of  any  property  owner, 
agent  or  person  in  charge  of  said  property,  by 
publication  in  a  daily  newspaper  in  said  city 
for  a  period  of  ten  days  to  either  the  owner, 
agent  or  person  lo  charge  of  said  property 
against  which  said  assessment  Is  to  be  made, 
of  its  intention  to  levy  said  special  assessments, 
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naming  the  purposes  for  which  special  asseBS- 
jneuts  are  to  be  levied,  a  description  of  the 
improvementB  bo  proposed,  the  boundaries  of 
the  district  to  be  affected  or  benefited  by  snch 
improvement,  the  estimated  cost  of  auch  im- 
provements and  designate  a  time  when  the 
council  will  meet  and  consider  the  proposed  levy 
and  the  granting  to  en^  person  feeling  aggriev- 
edj  a  hearing,  before  satd  council.  After  a  com- 
pliance with  this  subdivision,  the  conncll  ahaU 
be  deemed  to  have  acquired  jurisdiction  to  or- 
der the  making  of  such  improvements." 

After  prescriUng  certain  details  about  the 
manner  of  nutklnc  the  assessment,  this  clanse 
follows: 

"If  any  assessment  is  set  aside  by  order  of 
any  court,  the'  council  may  cause  a  new  one 
to  be  made  in  like  manner  for  the  same  par- 
pose,  for  the  collection  of  the  amount  so  as- 
sessed." 

After  narrating  the  filing  of  the  commis- 
sioners* report,  It  Is  charged  in  the  com- 
plaint, and  admitted  by  the  defendants: 

"That  the  rmort  of  said  commissioners  did 
not  deSne  or  describe  the  boundaries  of  said 
assessment  district,  nor  did  the  common  council 
of  the  city  of  La  Grande  define  or  describe,  by 
resolution  or  otherwise,  the  boundaries  of  the 
district  to  be  benefited  ^edally,  or  at  all,  by 
such  improvements,  at  that  time  or  at  any  oth- 
er time  at  all ;  that  upon  receiving  the  report 
of  said  commission  the  council  of  said  city  of 
La  Grande  attempted  to  give  personal  notice 
for  ten  days  to  the  owner  or  person  in  charge 
of  the  several  lots  and  tracts  of  land  claimed 
to  be  specially  benefited  or  assessed  for  such 
improvement,  and  to  absent  owners  by  publi- 
caaon  for  ten  days  in  the  Evening  Observer,  a 
dally  newspaper  published  In  said  city;  but 
that  such  notices  so  given  or  pretended  to  be 
given  did  not  name  the  purpose  for  which  said 
proposed  special  assessment  was  to  be  made, 
or  a  description  of  the  improvements  proposed, 
or  the  boundaries  of  the  district  to  he  affected 
or  benefited  by  such  improvements,  or  the  esd- 
mated  cost  of  such  improvements. 

Baaed  upon  such  a  notice,  the  defects  of 
which  are  conceded,  the  council  proceeded  to 
actually  lay  down  a  pavement  of  macadam 
on  the  street  designated  under  a  contract  of 
date  February  10,  1911.  The  plaintiffs 
(Aai^e  various  shortcomings  of  the  contrac- 
tor resulting,  as  they  say.  In  a  practically 
worthless  pavement  The  dty  was  enjoined 
by  the  circnit  court  from  collecting  an  as- 
sessment levied  by  an  ordinance  of  October  4, 
lEtll.  By  another  ordinance  of  December  11, 
1912,  the  municipality  attempted  to  reassess 
the  expense  of  the  improvement  npon  the 
pn^rty  of  plaintiffs,  bat  this  In  turn  was 
enjoined  by  the  circuit  court  Professing  to 
operate  under  the  reassessment  clause  al- 
ready quoted,  the  city  again  by  an  ordinance 
approved  July  24,  1913,  so  far  as  it  could 
lawfully  do,  made  a  renewed  assessment  for 
the  same  improvement  ell  after  the  pave- 
ment was  actually  laid.  The  circuit  court 
heard  the  case  on  the  pleadings  and  evidence 
and  dismissed  the  suit;  hence  this  appeal 
by  the  plaintiffs. 

T.  H.  Crawford,  of  la  Grande  (F.  S.  Ivan- 
hoe  and  Crawford  ft  Eakin,  all  of  La  Grande, 
on  the  brief),  for  appellants.  3.  D.  Slater, 
City  Atty.,  and  J.  P.  Rusk,  both  of  la  Grande, 
for  respondent. 


BTTRNETT,  J.  (aner  Stating  tb»  Acts  as 
above).  [1]  The  vital  QoestloD  in  this  case 
Is  whether,  under  the  charter  and  in  tba  dr- 
cumstances  to  which  it  Is  attempted  to  ap- 
ply its  provisions  mentioned,  the  city  could 
make  the  reassessment  in  question.  It  Is  well 
settled  that  the  imposition  of  a  tax  upon 
property  by  a  municipality  for  a  local  im- 
provement is  a  hostile  proceeding,  and,  be- 
fore reall7  can  be  charged  with  such  an  ex- 
pense, the  taxing  body  must  have  complied 
with  1^  provlsiona  of  its  fandamental  law  on 
the  question  <tf  Jurisdiction.  Stront  City 
of  Portland,  28  Or.  294-^  38  Pac.  120; 
Smith  V.  Mlnto.  SO  Or.  351,  48  Pac.  166; 
Bank  of  Columbia  v.  Portland,  41  Or.  1-8,  67 
Pac.  1112 ;  Oregm  Transfer  Co.  r.  Portland, 
47  or.  1,  81  Pac.  676,  82  Pa&  16;  Applegate 
V.  Portland.  68  Or.  SB2-6S6,  90  Pac  880; 
Jones  V.  City  of  Balem.  63  Or.  126-18%  123 
Pac.  1096.  If  the  dty  mores  In  sndi  mat- 
ters wltlkout  first  acquiring  Jnrlsdictioit,  It 
does  80  at  its  peril  It  nothing  else  Is  shown. 

The  quasi  process  In  the  present  instance, 
by  whldi  alone  fhe  dty  could  acquire  Jurto* 
diction.  Is  the  notice  described  in  the  quoted 
provisions  of  the  dmrter.  It  Is  required, 
among  other  things  that  there  shall  be  con- 
tained therein  a  descilption  of  the  improve- 
ment proposed,  tlie  boundaries  of  the  district 
to  be  afTectcd  or  benefited  ttiereby,  and  the 
estimated  coat  thereof.  This  langdage  plidn- 
ly  cont^plates  a  work  to  be  d<»ie  in  tlie 
future^  It  has  no  refmnce  to  past  iminwre- 
ments.  It  manifestly  gives  to  the  property 
holder  who  to  to  be  assessed  the  rl^t  to  be 
heard  In  advance,  not  only  as  to  the  amount 
of  the  levy,  but  also  as  to  ttie  Und  of  Im- 
provement It  la  conceded  by  the  answer 
that  this  was  not  done  in  the  first  instance). 
In  respect  to  the  final  eflTort  to  tax  the  realty 
of  the  plaintiffs,  the  Improvement  had  al- 
ready been  made,  whatever  its  kind  or  na- 
ture ;  the  question  about  the  sort  to  be  adopt- 
ed had  been  Irrevocably  dedded;  the  pave- 
ment, whether  good  or  Imd,  was  in  places 
all  without  a  previous  <q>portnnity  ff>r  plaln- 
tiflTs  to  be  heard  nptn  that  subject  Con* 
fessedly,  as  disclosed  by  the  answer,  this 
charter  right  of  the  taxpayer  was  utterly 
Ignored  in  the  banning  for  vrant  of  notice. 
That  pleading  expressly  dlsaTows  any  re- 
liance upixi  the  original  proceedings,  but 
claims  under  the  ordinance  of  July  24,  1913, 
passed  long  after  the  work  .was  dona 

(2-4]  It  Is  admittedly  competent  fSor  the 
legislative  power  to  provide  one  or  more 
methods,  concarrent  or  successive  in  their 
operation,  tor  the  purpose  of  collecting  as- 
sessments designed  to  cover  the  cost  of  Im- 
provement yet  to  be  made,  or  already  made, 
either  of  which  methods  a  munidpality  may 
pursue  in  the  transactim  of  such  affairs.  It 
is  also  without  question  that,  althoi^  opera- 
tions under  existing  laws  may  have  come  to 
naught  for  want  of  Jurisdiction,  yet  the  leg- 
islative power  by  subsequent  oiactments  may 
provide  a  new  and  Ind^otdent  tormula  Ignor- 
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Ing  even  the  question  of  Jurisdiction  under 
former  proceedings,  and  yet  levy  a  tax  or 
proTide  for  the  same  to  corer  tbe  cost  of  an 
actual  ImproTemmt.  This  la  abundantly 
tangbt  In  sncta  cases  as  Thomas  t.  Portland, 
40  Or.  00,  66  Pac  439;  Dnnlway  t.  Port- 
land, 47  Or.  103,  81  Pac.  946;  Hagbes  t. 
Portland,  D8  Or.  S70,  100  Pac.  042;  Mills  t. 
Charleton,  29  Wis.  400,  9  Am.  Rep.  5TO; 
Schlntsen  v.  La  Crosse,  117  Wis.  158.  94  N. 
W.  84 ;  Smith  t.  Detroit,  120  Mi(di.  572,  79 
K.  W.  808.  fniat,  however,  is  not  the  rttua- 
tion  in  this  Instance.  The  language  of  the 
charter  under  which  the  defendants  claim  is 
this: 

**If  any  assessment  is  sBt  aside  by  ordw 

any  court,  the  council  may  cause  a  Dew  one 
to  be  made  in  like  manner  for  the  same  purpose 
for  the  collection  of  the  amount  bo  assessed." 

As  previously  pointed  out.  In  proceedings 
of  this  character,  the  charter  plainly  con* 
templates  street  work  yet  to  be  done.  It  has 
no  retroactive  language.  When  the  Improve- 
ment is  already  made,  It  is  impossible  to 
make  a  reassessment  "In  like  manner  for  the 
same  purpose"  as  required  by  the  charter. 
In  other  words,  after  the  doing  of  tbe  work, 
whether  good,  bad,  or  indifferent,  a  situation 
is  presented  to  wliich  the  present  provisions 
of  the  La  Grande  charter  cannot  be  applied. 
The  giving  of  notice  in  the  terms  described 
by  the  excerpts  of  the  organic  law  under 
which  that  municipality  operates  Is  a  condi- 
tion precedent  which  must  be  observed  be- 
fore the  city  can  acquire  Jurisdiction  to  make 
an  improvement  The  contention  of  the  de- 
fendants would  make  the  acquisition  of  Juris- 
diction a  condition  subsequent  The  plain 
logic  of  their  position  is  that,  notwithstand- 
ing the  provisions  of  the  charter,  they  may 
first  decide  and  afterwards  hear.  No  inde- 
pendent or  different  proceeding  is  establish- 
ed by  the  charter  for  collecting  such  a  tax. 
It  simply  provides  for  a  reiteration  of  the 
same  process,  and  does  not  dispense  with  any 
of  the  charter  rights  reserved  to  the  prt^ 
erty  holder.  The  situation  is  simply  one 
where  the  water  of  Jurisdiction  b^s  run  past 
tbe  mill  of  opportunity.  The  time  to  have 
asserted  the  power  to  reassess  was  before 
the  right  of  tbe  taxpayer  to  be  heard  on 
the  kind  of  improvement  had  been  Ignored 
and  rendered  worthlesa  If  jurisdiction  had 
been  acquired  regularly  at  the  outset,  it 
would  have  been  permissible  as  tbe  charter 
now  stands  to  return  and  correct  errors  in 
the  apportionment  of  the  expense  by  a  reas- 
sessment. In  any  case,  if  the  city  would  re- 
trace Its  steps  for  corrective  purposes,  it 
must  go  clear  back  to  where  It  obtained  Ju- 
risdiction, to  which  alone  can  it  tack  renew- 
ed efforts  to  tax  inroperty.  It  would  have 
been  competent  tor  the  legislative  power  of 
the  town  to  dispense  with  all  previous  notice 
of  Intention  to  install  betterments  and  to  em- 
power tbe  conndl  to  call  npca  Uie  taxp^er 
for  the  first  time  after  the  work  was  com- 
pleted, bat  It  has  not  done  so.  By  falling  to 


give  suffldeut  previous  notice  and  yet  per- 
sisting In  the  prosecution  of  the  work,  the 
city  has  reversed  the  chronological  order  of 
the  process  enjoined  by  its  charter. 

Tbe  case  presented  by  the  defendants  Is  one 
In  which  they  have  decided  beforehand 
against  the  taxpayer  in  one  of  tJie  most  im- 
portant particulars  of  the  assessment  scheme. 
Jurisdictional  power  cannot,  like  the  phcenlx. 
rise  from  its  own  ashes,  and  where  the  case 
presented  is  one  In  which  full  compliance 
wltti  the  essentials  of  jurisdiction  cannot  be 
had,  repetition  of  the  same  process  will  never 
confer  farlsdictlon.  In  short,  it  appears  by 
the  record  that,  on  account  of  the  Improve* 
ment  having  been  previously  made  and  not 
still  In  contemplation,  U  Is  ImpoaslUe  for  the 
council,  in  the  language  ot  the  diarter,  to 
cause  a  new  assessment  "to  be  made  in  like 
manner  for  the  same  purpose." 

It  is  unnecessary  for  us  to  couAdor  wheth- 
er the  pavement  was  good  or  bad,  or  whether 
the  contractor  compiled  with  Ms  engagement 
Not  having  authority  to  proceed  at  all,  the 
ftcti(HJ  of  the  dty  did  not  bind  the  taxpayers. 
These  considerations  lead  to  a  reversal  of 
the  decree  and  the  rendition  of  one  here  ac- 
cording to  the  prayer  at  the  complaint 

EAKIN,  J.,  did  not  sit. 


STATB  T.  McPHEKSON  «t  aL 
(Supreme  Court  of  Otegon.    June  22,  1916.) 

1.  Labcbnt  «=96S— Place  or  Thsft— Qdes- 

nON  FOR  JUBT. 

In  a  prosecution  for  the  larceny  of  a  mare, 
whether  the  mare  wag  taken  in  the  county  al- 
leged held  for  the  jury  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  81 180, 181;  Dec.  Dig.  «S968.] 

2.  Statutes  «=»118  —  Indetebminate  Sen- 
tence Law — Tttlk — CoNsriTUTioNALnr. 

Laws  1911,  p.  172,  extending  and  defining 
the  indeterminate  sentence,  creating  a  parole 
board,  and  Hmitlss  Its  powera  and  duties,  re- 
pealing L.  O.  U  H  1723,  1781,  and  amending 
sections  1692.  1724~17;iU,  wbich  dealt  with  pa- 
role and  indeterminate  sentences  when  the  mat> 
ter  was  in  the  hands  of  the  Governor,  instead 
of  the  parole  board,  is  not  violative  of  Conat 
art  4,  i  20,  providing  ttiat  every  act  shall  em- 
brace but  one  subject  and  matters  properly 
connected  therewith,  which  subject  shall  be  ex- 
pressed in  the  title,  since  it  is  unnecesiary  to 
state  specifically  the  subject  of  an  amendment 
of  a  section  of  a  statute  in  the  title  to  the  amend- 
ment; and,  if  all  the  provisions  of  a  statute  re* 
late  directly  or  indirectly  to  tbe  same  subject, 
are  natorally  connected,  and  are  not  foreisn  to 
the  subject  expressed  in  tbe  title,  the  statute 
will  not  be  held  uncoDstitutional. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §g  158-lflO;  Dec.  Dig.  «»118.] 

3.  Cbiminal  Law  4»1169— Apfbai>-Habu- 

LE88  ErBOB. 

In  a  proaecutiou  for  larceny  of  a  mare, 
testimony  of  the  owner  of  tbe  mare  concerning 
the  man  who  did  his  branding  in  a  certain  year, 
was  wholly  immaterial,  and  its  admission  over 
objection  was  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  M  754,  8088,  3130,  3137-3143;  Dec. 
Dig.  «=»1169.] 
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4.  Criuinax.  Law  «=:»116&— Hakulbss  Ebbob 

—Evidence— Admissions. 

Where  the  defendant,  at  the  time  of  the 
arreat  for  horse  stealins,  made  no  admiasioos 
against  his  interest,  be  yroB  not  prejudiced  by 
the  admission,  over  objection,  of  the  officer's 
testimony  as  to  what  he  had  lald  with  reference 
to  another  stolen  horse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  754,  aOSSTsiSO,  3137-814S; 
Dea  Dig.  «=»U69J 

6.  CnnnRAi.  Law  «s»1086— AppKAz^^sno- 

TiON  TO  Evidence. 

Where  no  objectioii  was  made  or  exception 
taken  to  the  admisaion  of  immaterial  testimony, 
error  conld  not  be  predicated  upon  Its  admission. 

[Ed.  Note.— For  othar  cases,  m  Criminal 
Law,  Cent  Dig.  8|  1031-1640,  2639-2641;  Dee. 
Dig,  ^1086.] 

6,  WiTNKBSKS  «=»331Vi— iMPBACaUEMT. 

Where  a  witness  was  attempted  to  be  im- 
peached by  testimony  of  another  relating  to  a 
different  time,  place,  and  circumstance  from 
those  referred  to  by  the  witness,  objection  to 
the  attempted  impeachment  was  properly  bub- 
tained. 

[Ed.  Note.— For  other  cases,  see  Witnesaea, 
Dec.  Dig.  «s>331i^.] 

7.  Gbiuinai.  Law  «=3ll69— HAuaxSB  Ebbob 
—Evidence. 

In  a  prosecution  for  larceny,  testimony  of 
two  witnesses  that  the  defendant  was  in  the 
state  in  August  and  September  of  a  certain  yeaz 
was  not  prejudicial  because  such  time  was  sub- 
sequent to  the  date  of  the  larceny,  where  there 
was  no  testimony  definitely  fixing  the  time  when 
the  crime  was  committed,  and  time  testified  to 
was  prior  to  the  date  of  the  crime  given  in  tht 
indictment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  754,  3088.  3130,  3137-3143; 
Dec.  Dig.  «=^1169.] 

&  CBimNAL  Law  «=>406—  Evidbmce— Ad- 

kaSfilBILITT. 

In  a  prosecution  for  larceny,  the  state  could 
prove  admissions  tbe  defendant  made  Dpon  a  for- 
mer trial,  although  he  was  not  B  witness  at  the 
present  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Taw,  Oent  Dig.  785,  894-917, 920-927;  Dec. 
Dig.Va406.] 

9.  GBimiTAi.  Law  «cs>1166— Nonsuit. 

Denial  of  a  motion  for  new  trial  is  not  as- 
signable as  error  on  appeal. 

f£Sd.  Note.— For  other  cases,  see  Criminal  Law, 
Gent  Dig.  ||  3067-8071;  Dec.  Dig.  «9»1US«.] 

Id  Bane.  Api)eal  from  Circuit  Ooort, 
Ooolt  Oountr ;  W.  L,  Bradsbaw,  Judge. 

Jolm  M.  Mcnierson  was  convicted  of  lar- 
ceny of  a  mare,  and  be  appeals.  Affirmed. 

See,  also,  70  Or.  371,  141  Pac.  101& 

The  defendant  John  M.  McPberson  was 
Jointly  indicted  with  Judd  McPherson  and 
Mace  Newsham  for  the  larceny  of  a  mare 
on  Se{itember  14,  1912,  in  Crook  county,  Or., 
and  was  tried  before  the  other  defendants 
were  apprehended.  On  the  trial  there  were  a 
great  many  exertions  taken  by  the  defend- 
ant, and  after  a  verdict  of  guilty  and  Judg- 
ment thereon,  he  appealed  to  this  court 

E.  B.  Dufur,  of  Portland,  and  W.  P.  Myers, 
of  Culver,  for  appellant.  Wlllard  H.  Wlrta, 
Dlat  Atty.,  of  PrlnevIUe,  and  W.  H.  WHsod* 
of  The  Dalles,  for  the  State. 


EAKIN,  J.  [1]  me  first  assignment  of  er- 
ror is  against  the  action  of  the  court  in  disal- 
lowing the  motion  for  a  directed  verdict  of 
not  guilty  at  ih»  close  of.  the  state's  cas& 
The  defendant  rested  the  motion  uptm  the 
want  of  evidence  to  show  that  the  mare  was 
taken  In  Crook  county.  There  was  direct 
evidence  upon  this  fact,  MilUeaa  testUEylng 
definitely  that  tbe  mare  was  taken  In  tfaat 
county;  that  It  bad  be&i  her  usual  rang^ 
with  headqtuurtors  at  defendant's  randL  Al- 
though defendant  seeks  to  throw  some  doubt 
apoD  that  fBfit,  tbe  only  ground  therefor  la 
failnze  of  a  witness  to  say  that  he  knew 
the  animal  was  taken  from  Crook  county. 
He  testifies  ae  to  wbme  abe  ranged  In  that 
county,  and  ttiat  wboi  be  last  saw  bar  ahe 
was  near  bis  bcmie  place;  It  waa  a  qnestlffli 
to  be  submitted  to  the  Jury,  and  defendant 
was  not  entitled  to  a  directed  verdict  There 
was  some  evidence  of  the  mare  having  be«i 
on  tbe  Last  Chance  range,  which  la  in  Lake 
counl7;  but  the  testlmoiy  tended  to  show 
that,  alUiougfa  In  gathering  tbe  horses  from 
the  range  they  bad  been  gathered  at  Oie  Last 
Chance  cwral,  she  bad  been  driven  there 
frcnn  tbsi  north,  that  It  was  not  her  ranges 
and  that  there  Is  no  proof  abe  bad  beea  there 
before. 

[2]  Defendant  excepts  to  the  coortTs  ot^ 
ruling  defendant's  motion  to  set  aside  and 
vacate  the  Judgment  for  the  reascm  that  the 
statute  providing  for  the  Judgmoit,  wblch 
was  an  indeterminate  one,  was  unconstitu- 
tional and  void.  G%e  attack  la  made  upon 
the  statute  creating  the  pande  board.  In* 
detnmtnate  sentences  of  persons  to  be  Incar- 
cerated In  tbe  penitentiary  and  the  right  ot 
tba  Qavamor  to  parole  such  prisoners  were 
provided  by  tbe  act  of  1806  (Laws  190!^  p. 
31$,  to  the  constitutionally  ot  wbkSi  tb«e 
Is  no  obJectloL  Secticm  1602,  L.  O.  X*.  In 
1911  the  legislatlTe  asaemUy  passed  an  act 
creating  a  parole  board  and  providing  Its 
IMwers  and  duties.  In  this  act  sectlcms  1723, 
1731,  L.  O.  Ijk,  were  repealed,  and  secliona 
1502,  1724-:(7S0,  were  amended.  After  the 
creati<u  of  tbe  parole  board  the  act  deals 
exclusively  with  said  amendments.  Thus, 
the  subject  of  Ibe  statute  Is  the  creation  ct 
a  parole  board  and  provision  for  Its  powers 
and  duties.  It  la  not  necessary  to  state 
spedflcally  the  subject  of  on  amendment  of 
a  section  of  tlie  stiUnte  in  the  title.  The 
sectlcHi  amended  shows  fCr  Its^  what  is  the 
subject  of  the  leglslatl(».  In  State  v.  Shaw, 
22  Or.  287,  29  Pac.  1028,  Justice  R.  S.  Bean 
tnt^rets  section  20,  art  4,  of  the  Consdta- 
tlon,  stating: 

"It  was  intended  [by  this  provision  of  the 
Constitution]  to  prevent  the  practice,  common 
in  legislative  bodies  not  thus  restricted,  of  em- 
bracing in  the  bill  matters  having  no  relation  to 
each  other,  wholly  incongruoas,  and  of  which 
the  title  gives  no  notice,  tnos  securing  the  adop- 
tiiui  of  measures  by  fraud.  *  *  *  A  reason- 
able construction  permits  the  single  subject  to 
be  comprehensive  enough  for  practical  purposes. 
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and  trreat  latitude  U  allowed  the  lieffislatnre  in 
statinc  the  sabject  in  the  title.  It  was  not  de- 
Btfned  to  require  the  bod;  of  the  bill  to  be  a 
mere  repetitiou  of  the  title.  Neither  is  it  in- 
tended to  prevttit  inclodinff  in  the  bill  such 
meaiu  as  are  reasonably  adapted  to  secure  the 
object  indicated  in  the  title.  To  re- 

quire that  every  end  and  means  necewary  to  the 
■cGompliahinent  of  tltia  general  object  should  be 
proTided  for  by  separate  act  relatinf  to  that 
alone  wonid  not  only  be  senseless,  bnt  would 
render  legisIatioQ  impossible.'  *  *  *  If  the 
title  Gorer  the  object  of  the  act,  the  degree  of 
partlcolarity  with  which  it  shall  be  expressed  or 
set  oDt  is  for  the  Legislature  to  determine.  A 
disregard  of  this  constitutional  provision  will  be 
fatal,  bat  the  departure  must  be  plain  and 
manifest,  and  all  doubts  will  be  resolved  in  fa- 
Tor  of  this  law.  *  *  *  If  all  the  provisions  of 
the  biw  nlate  directly  or  indirectly  to  the  same 
sabject,  are  naturally  connected,  and  are  not 
foreign  to  the  subject  expressed  in  the  title,  they 
will  not  be  held  unconstitutional  as  in  violation 
of  thia  clause  of  the  Constitntion.  •  •  •  This 
dauae  is  not  violated  by  any  legislative  act  hav- 
ing various  details  properly  pertinent  and  ger- 
mane to  one  general  object."  Oregon  v.  Port- 
land General  Electric  Company,  52  Or.  B02,  95 
Pac  T22.  98  Pac.  160;  fi6  Cyc  1022,  and  note 
99;  State  v.  Brown,  41  La.  Ann.  771,.6  South. 
638;  Miller  t.  Hurford,  13  Neb.  13.  l2  N.  W. 
832.   Therefore  exception  2  has  no  merit 

[3]  Objection  was  made  to  the  ruling  of  the 
court  permitting  Millican,  the  owner  of  the 
mar^  to  testify  concerning  the  man  who  did 
his  branding  In  the  year  1912,  whom  the 
testimony  subsequently  showed  was  dead; 
but  this  testlnumy  was  entirely  irrelevant  and 
immaterial,  as  the  colt  was  not  Included  in 
the  indictment,  nor  was  the  state  required  to 
prove  its  ownership. 

t4]  The  defendant  was  arrested  In  the  state 
of  Nevada  by  the  witness  Elkiua,  and  Elklns 
testified  that  at  the  time  of  the  arrest  he  had 
a  warrant  for  the  larcei^  of  the  colt,  but 
nothing  was  said,  or  any  conversation  had, 
with  reference  to  the  colt  other  than  that  the 
brand  was  the  brand  of  Millican;  and  the 
question  is  In  regard  to  the  admissions  of 
the  defendant  at  the  time  of  and  immediate' 
ly  after  his  arrest.  After  testi^lng  that  be 
had  arrested  the  defendant  In  Nevada  upon 
the  warrant  issued  for  the  larceny  of  tbe 
colt.  In  which  the  state  was  attempting  to 
prove  statements  of  tho  defendant  made  at 
that  time,  defendant's  attorney  stated: 

"We  would  »ak  at  this  time  to  withdraw  from 
the  consideration  of  the  Jury  all  the  testimony 
relative  to  this  colt  case  and  the  warrant,  for 
the  reason  that  the  witness  did  not  disclose  to 
the  defendant  that  he  Iiad  a  warrant  for  him 
upon  any  other  charge,  and  under  tiie  facts 
and  drcumstanees  as  disdosed  tbe  defendant 
had  a  right  to  believe  he  waa  under  arrest  on 
this  charge." 

The  statements  at  the  defendant  to  the 
witness  at  any  time  In  regard  to  the  mare 
or  his  possession  o£  It  was  compet^t,  but  it 
could  not  have  bem  prejudidat  to  blm  In  any 
case,  for  the  reason  that  he  made  no  ad- 
missions against  his  lntffl«st  He  was  there- 
ft>re  not  prejudiced,  and  no  objection  can  be 
raised  now  on  that  point. 

[B]  Hie  sixth  assignment  is  In  regard  to 
Conversations  between  Charles  Houston  and 


oae  Staats  relatlTa  to  othw  horses,  but  the? 
had  no  reCeienoe  to  the  mare  In  question,  and 
no  objection  was  made  «r  exception  taken 
to  the  sam& 

Exception  No.  T  as  to  vhea  Staats  vas  last 
In  Oregon  Is  of  no  substantial  consequence. 

[6]  Exception  9  relates  to  an  attempt  to 
impeach  CSiarlfla  Houston  by  the  testimony 
of  N.  O.  Wallace.  The  questions  so  propound- 
ed to  him  related  to  a  different  time,  place, 
and  circumstance  from  those  referred  to 
by  Houston ;  and  the  objection  was  properly 
sustained. 

[7,  I]  The  tenth  exception  is  taken  to  tbe 
testimony  of  two  witnesses,  Mrs.  Becker  and 
Mrs.  Jones,  as  to  tbe  defendant  being  In 
Oregon  In  August  and  Septembw  of  1912. 
for  the  reason  that  such  time  was  subsequent 
to  the  date  of  the  larceny;  but  we  find  no 
testimony  definitely  fixing  the  time  when  said 
crime  was  committed.  The  testimony  of  said 
witnesses,  bdng  prior  to  the  date  of  the  crime 
as  mentioned  In  the  Indictment,  was  not 
prejudicial.  The  state  had  a  right  to  prove 
admissions  and  statements  of  the  defendant 
made  upon  a  former  trial,  and  there  could 
be  no  objection  thereto  because  the  defend- 
ant did  not  become  a  witness  at  the  present 
trial. 

CI]  Tb»  last  error  assigned  was  the  refusal 
of  the  court  to  grant  a  new  trial.  The  mo- 
tion therefore  raises  no  new  question  not 
otherwise  raised  on  the  appeal  and  argued 
and  submitted.  As  said  in  Manning  v.  Port- 
land Ship  Building  Company,  52  Or.  101, 
96  Pac.  645,  a  motion  to  grant  a  new  trial 
on  account  of  the  insufficiency  of  the  evi- 
dence Is  addressed  to  the  discretion  of  the 
trial  court,  and  a  denial  of  It  Is  not  assignable 
as  error  on  appeal. 

We  find  no  error  made  upon  the  trial,  and 
the  judgment  la  affirmed. 


tJNITED  STATES  FIDEUTT  ft  aUAB- 
AMTT  GO.  T.  BfABTIN  et  al. 
(Supreme  Court  nE  Oregon.    June  29,  1915.) 

1.  APPEAt.  Aim  ERBOB  «S»lQl&-FmDINCH9— 
CONCLUSIVSNESS. 

Findings  are  Mmdoslve  on  appeal,  unless 
the  court  finds  that  there  is  no  evidence  to  sup- 
port them, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3979-3982,  4024;  Dee. 
Dig.  ^1010.} 

2.  jTTDailENT     4SS9822  —  G0KOL178ITnnS8  — 

Formed  Adjudication. 

A  defendant  in  an  action  in  a  court  of  a 
sister  state  procured  from  a  surety  company  a 
bond  for  the  release  of  property  attached  by 
plaintiff  therein.  A  third  person  executed  to 
the  surety  company  an  indemnity  bond  condi- 
tioned  on  savinz  it  harmless  against  all  suits, 
actions,  debts,  damages,  charges,  and  expenses. 
Plaintiff  in  tlie  action  recovered  judgment  sub- 
sequent to  his  agreement  to  dismiss,  in  consider- 
ation of  a  payment  in  full  settlement  by  de- 
fendant who  bad  no  linowledge  of  the  trial.  The 
third  person  had  notice  of  the  trial  and  par- 
ticipated therein.    Held  that,  under  the  full 


^pafve  ether  eases  see  same  topio  and  KBT-NDHBBR  in  all  Key-Numbered  Digests  and  Indexes 
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faith  and  credit  claoae  of  the  Constitution,  the 
judgment  was  conclusive  against  the  third  per* 
sou  on  bis  bond  to  indemnify  the  snrety  com- 
pany satisfying  the  judgment,  though  the  third 
person  BOuyht  to  show  that  under  the  laws  of  the 
Bister  state  a  new  trial  could  be  had  againat  a 
judgment  obtained  by  fraud  or  larprise,  utd 
that  the  surety  company  refused  to  take  any 
action  to  obtain  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  DiB.  IJ  1454. 1488-1490,  1496-1500;  Dec. 
Dig.  «=»82£] 

5.  PATUsnr  4S»74— BBCEIFT— ESTECT. 

A  receipt  is  only  prima  fade  evidence  of  its 
statements. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.I>ig.  S8138, 139, 22ft-231 ;  Dec  Dig.  «=374.] 

4.  EviDBNCB  «»419— Pabol  Evidehcx^on- 

THACTS— CONBIDBBATION . 

Under  L.  O.  Ia  I  798,  subd.  3,  providing 
that  the  truth  of  facts  recited  in  a  written  in- 
strument is  conclusively  proved  as  between  the 
parties  thereto,  but  this  rule  does  not  apply  to 
the  recital  of  a  consideration,  a  consideration 
expressed  in  a  writing  may  be  inqoired  into. 

[Ed.  Note.— For  other  caaet.  aee  BMdence, 
Cent  Dig.  |g  1912-19:i8;  Dec.  Dig.  «»419.] 

6,  JudoUent  ^»818— Fobhoh  Judohint— 

GOKGLUSIVENESe. 

Under  the  full  faith  and  credit  clause  of  the 
fMeral  Constitution  and  L.  O.  L.  S  7ttl,  pro- 
viding that  the  effect  of  a  judicial  record  of  a 
sister  state  is  the  same  in  this  state  as  in  the 
sister  state,  the  court  may  inquire  whether  a 
court  of  a  sister  state  rendering  a  judgment 
relied  on  liad  jurisdiction  of  the  parties  and  of 
the  •nbject'-matter,  bnt  beyond  that  it  cannot  go. 

[EA,  Note.— For  other  cases,  see  Jndsmeut, 
Cent.  Dig.  SS  14S8-14S1;  Dec  Dig.  «^81&] 

Bean,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;  Wia.  N.  Gatens,  Judge. 

AcUon  by  the  United  States  Fidelity  & 
Guaranty  Company  against  G.  F.  Martin  and 
anotlier.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Reversed  and  remanded, 
with  dlrectlona 

The  itolntifl,  a  Maryland  corporaOcsi  au- 
thorized to  operate  In  Oregon,  avera  snbetan- 
tiaUy'  that  the  defendants  applied  to  It  to 
furnish  a  redelivery  bcmd  to  secure  the  re- 
lease of  iwcverty  attached  in  an  action  in 
the  superior  court  of  Clarke  county,  Wash., 
wherein  B.  M.  Meach  was  plaintiff  and  G. 
Schley,  trading  as  Vancouver  Bill  Posting 
Company,  and  S.  S.  £k  Realty  (Tompany,  was 
defendant  It  furnished  the  bond  and  at 
the  time,  as  part  of  the  same  transaction, 
UkOs.  from  the  defendants  here  an  Indemnity 
booA  in  the  sum  of  V-JBOS^  which  recited  the 
terms  of  the  redelivery  nndertaklng  and  stat- 
ed its  own  condltbxiB  as  follows: 

"Now  the  condition  of  the  above  obligation  is 
such  that  if  the  above  bounden  indemnitors, 
their  executors  or  administratora.  shall  at  all 
times  hereafter  save  harmless  and  keep  indem- 
nified the  said  United  States  Fidelity  &  Ouar- 
antjr  Compauy,  its  successors  and  assigns, 
agam&t  all  suits,  actions,  debts,  damages,  costs, 
charges  and  expenses,  including  court  costs  and 
counsel  fees  at  law  or  in  equity,  and  against 
all  loss  and  damages  whatever,  that  shall  or 
may  at  any  time  hereafter  happen  or  accrue  to 
the  said  United  States  Fidelity  &  Guaranty 
Company,  its  successors  or  assigns,  for  or  by . 


reason  of  the  suretyship  of 'the  said  United 
States  Fidelity  &  Guaranty  Company,  as  afore- 
said, or  any  continuation  thereof,  then  this  ob- 
ligation to  be  void  and  of  no  effect,  otherwise  to 
be  and  remain  in  full  force  and  virtue  In  law. 

"And  in  order  further  to  secure  and  indemnify 
the  said  United  States  Fidelity  ft  Guaranty 
Company  from  and  against  any  loss  and  expense 
that  may  occur  and  accrue  to  it  because  of  the 
execution  of  the  said  bond,  and  as  part  of  the 
consideration  thereof,  the  said  indemnitors  do 
hereby  authorize  and  empower  any  attorney  of 
record,  of  this  state  or  of  any  other  state,  named 
or  to  be  named  by  the  said  United  States  Fidel- 
ity &  Guaranty  Company,  to  appear  for  tliem 
at  any  time  after  as  well  as  during  any  term  of 
court,  and  after  as  well  as  during  office  hours, 
and  in  their  name  to  confess  and  have  entered 
up  a  judgment  against  them  in  any  court  of 
this  or  of  any  other  state  of  the  United  States 
or  in  any  court  of  this  province  or  of  any  other 
province  of  the  Dominion  of  Canada,  in  favor 
of  the  said  United  States  Fidelity  &  Guaranty 
Company  for  the  sum  of  f 1,550." 

The  complaint  further  narrates  the  recov- 
ery of  Judgment  In  the  Washington  action  on 
September  11,  1911,  In  favor  of  the  plaintiff 
and  against  the  defendant  in  the  sum  at 
$737.26  ^  that  the  defendants  refused  to  pay 
It  after  repeated  demands  by  the  platntUf  to 
that  end.  In  consequence  of  which  the  plain- 
tiff was  ciHupelled  to  and  did  pay  the  same 
on  July  3,  1912,  in  principal,  interest,  and 
costs,  the  full  amount  of  $772.15.  Further 
demands  upon  the  defendants  for  reimburse- 
ment are  alleged,  and  it  is  said  that  by  rea- 
son of  the  default  of  the  defendants  the 
plaintiff  has  been  compelled  to  pivsecute  the 
action  at  an  additional  expense  of  $75  for 
attorney's  fees.  The  primary  pleading  con- 
cludes with  a  demand  for  Jiuigment  for  $847.- 
15,  with  Interest  on  the  amount  paid  In  satis- 
faction of  the  Washington  judgment  from  the 
date  of  payment  Denyli^  most  of  the  al- 
legations of  the  complaint  except  as  after- 
wards qaallfled,  only  the  defendant  She^vard 
answered.  He  admitted  tike  execution  and 
delivery  of  both  the  redelivery  bond  and  the 
indemnity  bond  as  stated  In  the  complaint 
He  says  that,  after  the  releate  of  Uie  attach- 
ed prt^rty  by  virtue  of  the  bond  executed 
by  the  plaintiff,  the  parUea  to  the  Washing- 
ton action  made  a  complete  settlement  of  the 
same  as  evidenced  by  the  following  writing: 
"Portland,  Oregon,  January  19,  1911. 

"Received  from  the  Northwest  Rill  Posting 
Company  four  hundred  sixty-five  and  50-100tli3 
($465.50)  dollars  in  fuU  setUement  of  aU  claims 
to  date  for  which  amount  I  agree  to  dismiss  the 
suit  now  pending  in  the  superior  court  of  the 
state  of  Washington,  for  the  county  of  Clarke, 
In  which  I  am  plaintiff  and  G.  Schley  and  the 
Northwest  Bill  Posting  Company  is  defendant 

"E.  M.  Meach." 

He  charges  that  afterwards  the  plaintiff 
in  that  action  refused  to  dismiss  the  same, 
but  brought  it  on  for  trial  and  secured  tbe 
Judgment  already  mentioned  In  violation  of 
bis  agreement  The  defendant  states  that 
after  the  rendition  of  the  judgment  and  de- 
mand made  upon  the  plaintiff  here  fw  Its 
liquidation,  and  it  had  called  upon  him  to 
pay  the  same,  he  Informed  the  plaintiff  of  the 
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figreement  and  that  said  ^adgment  had  been 
wroDKfuUy  and  unlawfully  obtained  In  rlola- 
tion  thereof ;  that  the  plaintiff  there  was  not 
entitled  to  the  judgment  In  question,  and  that 
it  waa  Illegal  and  void  and  of  no  force  and 
effect ;  that  he  notified  the  plaintiff  on  those 
grounds  that  it  was  his  Intention  to  institute 
a  suit  In  the  name  of  the  plaintiff  corpora- 
tion for  the  purpose  of  baring  the  jtMi^ment 
set  aside.  He  ^rtber  says  that: 

He  **at  that  time  presented  to  this  plaintiff  a 
petition  prepared  by  counsel  who  had  been  em- 
ployed by  this  answeriofr  defendant  aettine  up 
factfi  which  showed  fraud  upon  the  part  or  the 
said  E.  M.  Meach,  and  facts  sufficient  to  have 
warranted  said  court  in  setting  aside  said  judg- 
ment against  tbe  said  O.  Schley  and  this  plain- 
tiEF  and  facts  Bufficient  to  properly  advise  this 
plaintiff  of  the  truth  of  all  of  the  statements 
contained  In  said  complaint,,  and  requested  tbts 
plaintiff,  through  Its  proper  officers,  to  cause 
said  complaint  to  be  verified.  •  •  *  " 

He  also  avers  that : 

"If  paid  suit  had  been  permitted  to  have  been 
instituted  and  carried  on,  the  same  would  have 
been  successfnl,  and  that  said  judgment  would 
have  been  aside  and  held  for  naught,  and 
this  plaintiff  would  not  have  been  liable  for  or 
been  Compelled  to  pay  said  judgment  or  any  part 
thereof." 

In  brief,  the  answer  does  not  complain  of 
anything  which  the  plaintiff  here  did  or  re- 
fused to  do  in  the  Wlashlngton  action;  bnt 
the  essence  of  the  affirmative  answer  Is  that 
the  plaintiff  declined  to  allow  the  use  of  its 
name  by  the  defendant  Sheppard  in  the  prose- 
cution of  a  new  and  independent  suit  to  set 
aside  ttie  Wasbin^on  judgment  which  it 
was  compelled  to  pay.  The  reply  traversed 
the  allegations  of  the  answer  in  material  par- 
ticulars and  averred,  in  substance,  that  the 
lawa  of  Washington  provide  for  a  new  trial 
of  an  action  as  against  a  judgment  obtained 
by  fraud  or  surprise  in  tlie  manner  alleged 
by  the  answer  and  for  an  appeal  within  three 
months  from  the  final  decision  of  an  action, 
and  that  neither  the  defendant  therein  nor 
tbe  defendants  here  took  any  steps  to  avail 
themselves  of  the  prescribed  procedure  In 
that  respect  In  that  state;  that,  after  the 
time  for  taking  such  appeal  had  elapsed,  the 
present  defendants  Instituted  an  original  suit 
Id  their  own  name  In  the  superior  court  of 
Clarke  county,  Wash.,  for  the  purpose  of  set- 
ting aside  the  judgment  on  the  grounds  which 
the  defendant  Sbepi>ard  here  alleges;  but 
that  the  same  was  dedded  adversely  to  them 
and  that  it  was  not  until,  execution  issued  up- 
on the  judgment  that  the  plaintiff  here  bad 
paid  the  same.  The  circuit  court  heard  this 
case  without  a  jury,  and  after  keeping  it  un- 
der advisement  for  some  months  adopted  find- 
ings of  fftct  and  conclusions  of  law  submitted 
to  it  by  the  plaintiff.  These  findings  and  con- 
clusions are  a  substantial  copy  of  the  materi- 
al allegntions  of  the  answer  omitting  charges 
of  fraud  and  collusion  on  the  part  of  plaintiff 
which  wefe  practically  abandoned  at  the 
trial.  Die  plaintiff  propounded  findings  in 
its  favor  whlcfa  were  rejected  by  the  court 
140P.-6ff 


A  judgment  was  rendered  for  the  idefbndanta, 
and  tbe  plaintiff  appeals. 

R.  C.  Nelson,  of  Portland  {Beach,  Simon  & 
Nelson,  of  rortland,  on  the  brief),  for  appel- 
lant R.  J.  Brock,  of  Portland  (Sheppard  & 
Brock,  of  Portland,  on  the  brief),  for  respond- 
ents. 

BURNErrr,  J.  {after  stating  the  facta  as 
above).  If  we  should  concede  that  the  de- 
fendant bad  a  right  to  demand  of  the  plain- 
tiff that  it  commence  In  its  own  name  an  in- 
dependent suit  to  set  aside  the  Judgment 
which  it  afterwards  paid,  still  the  answer  of 
the  defendant  describing  the  petition  he  pre- 
sented only  states  a  conclusion  of  law.  On 
the  hypothesis  that  the  plaintiff  waa  corajwU- 
ed  to  accede  to  his  request  to  commence  a 
suit,  be  should  have  set  forth  the  facts  pre- 
sented in  the  petition,  so  that  the  court  here 
could  determine  as  a  matter  of  law  whether 
or  not  the  plaintiff  was  remiss  in  its  duty  to 
him  In  refusing  to  adopt  the  complaint  pre- 
sented. For  all  that  appears  in  the  answer, 
the  complaint  which  he  desired  the  plaintiff 
to  suLscrlbe  was  wholly  InsufiicIeDt  for  the 
purpose  designed  and  woald  oaly  have  Involv- 
ed the  plaintiff  In  further  complications. 

[1,2]  Passing  this  point,  however,  we  ap- 
proach what  we  deem  the  vital  question  In 
the  case,  which  is  the  force  and  effect  of  the 
Washington  judgment  We  remember  that 
the  findings  of  fact  In  the  case  are  conclusive 
upon  appeal  unless  the  conrt  on  examination 
of  the  record  contained  in  the  bill  of  excep- 
tions discerns  that  there  Is  no  evidence  to 
support  the  findings.  'Fbe  first  assignment  of 
error  Is  based  upon  the  contention  that  the 
finding  to  the  effect  that  the  Washington  ac- 
tion was  settled  before  judgment  ther^  was 
without  foundation  In  the  testimony.  Tbe 
proceedUigs  of  the  Washlngt(Hi  coort  In  the 
action  in  question  are  In  the  record  hef<n% 
us.  They  include  the  pleadings,  the  findings 
of  the  court,  and  the  judgment  The  com- 
plaint Is  for  labor,  capital,  goods,  wares,  and 
merchandise  furnished  by  the  plaintiff  to  tbe 
defendant  between  certain  dates  amounttng 
to  $767.67,  and  alleges  that  no  part  of  the 
same  has  been  paid.  The  amended  answer 
consists  of  a  denial  of  the  complaint,  and  a 
further  and  separate  defense  alleging  the 
settlement  of  tlie  action  after  the  commence- 
ment thereof  and  the  execution  of  the  wilting 
already  mentioned  and  counted  upon  by  the 
defendant  as  a  defense  in  the  case  at  bar. 
Tbe  reply,  after  denying  the  allegations  of 
the  amended  answer,  further  points  out  that 
the  settlement  had  nothing  to  do  with  tbe  de- 
fendant; that  the  plaintiff  never  at  any 
time  had  any  transactions  with  the  North- 
west Bill  Posting  Company,  nor  did  he  bring 
an  action  against  tlmt  institution.  It  fur- 
ther avers  that  the  plaintiff  had  a  compro- 
mise agreement  with  one  Sheppard,  the  an- 
swering defendant  here,  wherein  the  latter 
agreed  to  pay  the  plaintiff  $465  in  March  of 
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the  year  1911,  togetber  with  all  outytandlng 
bills  Id  VancouTer,  Wash.,  agalnet  the  de- 
fendaat  in  that  action;  and  that  the  plaintiff 
agreed  that  the  action  In  question  should 
not  be  proisecutcd  at  that  time  but  should  re- 
main until  March,  1911,  when.  If  the  compro- 
mise agreement  had  not  been  carried  out  by 
Sheppard,  the  plaintiff  should  proceieid  to 
Judgment  In  the  action.  The  record  of  the 
trial  In  the  Washington  court  Pecltea  that  the 
cause  came  on  to  be  heard  on  Its  merits; 
that  the  plaintiff  aifpeared  la  person  and  by 
bis  attorney,  George  B.  Simpson,  that  tbe  de- 
fendant appeared  by  bis  attorney,  J.  B.  Sta- 
pleton ;  and  that  after  hearing  tbe  testimony 
of  witnesses  and  argument  ot  counsel  for 
both  parties  the  court  made  findings  of  fact 
It  is  sufficient  to  say  of  these  that  they  were 
favorable  to  the  plaintiff  In  the  action  ;  that 
the  redelivery  bond  had  been  executed  by  the 
plaintiff  here ;  and,  as  to  the  settlement  bas- 
ed upon  tbe  receipt  already  quoted,  the  find- 
ing la  tbus: 

'That  tbe  receipt  signed  by  tbe  plaintiff  and 
admitted  herein  as  evidence  is  not  concliisive 
and  was  contradicted  and  entirely  discredited  by 
tbe  oral  evidence  of  the  plaintiff,  and  that  said 
receipt  was  only  accepted  in  aettlement,  upon 
condition  Uiat  it  be  paid  at  maturity,  and  tbe 
other  bllis  mentioned  in  plaintiff's  complaint  be 
settled,  which  coDditions  bave  not  been  met" 

Upon  these  findings  of  fact  the  court  en- 
tered conclusions  of  law  to  the  effect  that 
the  plaintiff  should  have  Judgment  against 
tbe  defendant  for  $666.26,  with  Interest 
amounting  to  $32.19,  together  with  his  costs, 
and  shonld  also  have  Judgment  against  tbe 
plaintiff  here  as  surety  on  the  redelivery 
bond  In  the  sum  already  stated.  Tbe  Judg- 
ment was  entered  accordingly  against  the  de- 
fendant in  the  action  and  this  plaintiff  as 
surety  on  tbe  redelivery  bond. 

It  is  written  large  throughout  the  plead- 
ings and  evidence  in  this  case  that  the  de- 
fendant Sheppard  had  notice  of  the  pendency 
of  the  action  and  that  he  applied  to  the 
plaintiff  for  the  redelivery  bond  to  be  used 
in  that  litigation.  In  furtherance  of  bis  un- 
dertaking to  save  this  plaintiff  harmless  on 
its  stipulation,  he  procured  the  receipt  upon 
which  he  relies.  It  appears  In  evidence  with- 
out dispute  out  of  his  own  mouth  that  prior 
to  the  trial  of  the  action  be  was  notified  by 
the  attorney  of  record  for  the  defendant  that 
the  action  would  be  brought  to  trial.  He 
testlSes  that  be  furnished  to  the  counsel  for 
the  defendant  there  the  writing  already  quot- 
ed, signed  by  Meacb.  The  record  shows  that 
tbe  answer  was  amended  and  the  question  of 
settlement  raised  upon  tbe  writing ;  that  the 
defense  was  interposed  based  upon  that  in- 
strument; that  the  identical  proposition  up- 
on which  the  defendant  here  relies  was  liti- 
gated in  the  Washington  court,  where  both 
parties  were  represented  by  their  attorneys 
of  record ;  and  that  the  decision  of  that  tri- 
bunal to  which  the  parties  submitted  them- 
selves was  adverse  to  the  contention  of  the 
defendant  here.   What  then  Is  tbe  effect  to 


be  gtv&i  to  tliat  Jndgmoit  upon  the  qnestlon 
of  settlement?  The  answer  is  found  In  sec- 
tion 1  of  article  4  of  the  CkHiatituaon  of  tbe 
United  States: 

"Pull  faith  and  credit  shall  be  given  io  each 
state  to  tbe  public  acts,  records,  and  judidal 
proceedings  of  every  other  state." 

[S,  4]  On  the  question  involved,  namely, 
whether  or  not  the  action  had  been  settled, 
the  Judgment  of  the  Washington  court  hav- 
ing Jurisdiction  of  the  i>eraons  and  of  the 
subject-matter  is  cwdnslve  as  against  any- 
thing here  alleged  by  the  defraidant  To  up- 
hold the  defense  in  ta.ce  of  such  a  record  Is 
to  diso^dit  the  Judicial  proceeding  ot  a  sis- 
ter state.  It  is  hornbook  law  that  a  receipt 
is  only  prima  fade  evidence  of  Its  state- 
ments. It  is  equally  primary  learning  that 
tbe  consideration  expressed  In  a  writing  may 
be  Inquired  into.  !<.  O.  L.  |  798,  subdiv.  8. 
It  Is  not  necessary  to  further  q)ecnlate  on 
tbe  reasons  underlying  the  decision  of  the 
Washington  court  on  this  point,  for  we  can 
well  surmise  that  there  was  evidence  before 
it,  not  only  qualifying  the  terms  of  the  set- 
tlement, but  also  tbe  consideration  upon 
which  it  was  supposed  to  have  been  based. 
The  instrument  upon  which  be  relies  can- 
not be  allowed  to  discredit  the  Judicial  de- 
termination of  the  Washington  court  Such 
a  holding  would  be  In  direct  contravention 
of  tbe  mandate  of  tbe  national  Constitution 
already  noted.  It  would  be  to  uphold  a  pri- 
vate writing  In  the  very  face  of  a  Judicial 
record  condemning  It  The  resulting  situa- 
tion therefore  is  that,  on  the  record  present- 
ed, the  court  of  trial  in  the  lns^ant  case 
could  not  lawfully  reach  any  other  conclu- 
sion except  that  the  action  had  not  been  set- 
tled as  claimed  by  the  defendant  Shepiiard. 
The  necessary  deduction  is  that  there  was  no 
evidence  to  sustain  the  finding  of  our  circuit 
court  to  the  contrary. 

As  before  stated,  it  Is  unquestioned  in  tbe 
testimony  that  the  defendant  Sheppard  had 
notice  of  the  pendency  of  tbe  Washington  ac- 
tion from  Its  conception ;  that  he  knew  that 
the  same  was  to  be  brought  to  trial ;  that  to  a 
certain  extent  he  availed  himself  of  the  oppor- 
tunity to  Interpose  his  defense;  and  that  it 
was  pleaded  there.  He  states  In  his  testimony 
that  having  fiumlshed  the  data  to  the  counsel 
for  the  defendant  In  that  action,  be  himself 
went  away  to  another  point  in  that  state  to  at- 
tend to  some  other  litigation,  and  hence  was 
not  present  at  the  trial ;  but  he  does  not  pre- 
tend that  be  was  lured  away  by  any  action  of 
the  plaintiff  here.  Having  notice  of  tbe  pen- 
dency of  the  actiMi  and  that  it  would  be 
brought  to  trial  and  being  in  position  to  urge 
the  defense  and  to  carry  out  the  terms  of  bis 
bond  to  save  the  plaintiff  harmless,  be  la 
bound  by  the  resulting  Judgment  against  tbe 
plaintiff  here.  In  Carroll  v.  Nodlne,  41  Or. 
412,  69  Pac.  51,  93  Am.  St  Rep.  743,  the  only 
notice  given  to  the  defendant  indemnitor  of 
the  pendency  of  tbe  action  was  that  she  was 
called  as  a  witness  and  attended  at  the  trial 
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rnnltlng  In  the  jn^meBt  against  her  indem- 
nitee, and  It  was  there  h^  that  Oxb  was  snl- 
fldently  Tondied  to  make  the  judgment  con- 
cliuSTeitpon  her.  Again,  In  Astoria  t.  Astoria 
ft  Columbia  Blr.  R.  Co.,  67  Or.  SS8.  136  Fac. 
646,  48  U  B.  A.(N.  S.)  404,  5  N.  G,  O.  A.  442. 
this  court  held  that,  wbere  the  Indemnitor  has 
notice  of  the  action  and  an  opportunity  to 
urge  the  defense,  the  Judgment  In  that  ac- 
tion Is  conclnslre  of  the  facts  thereby  estab- 
lished and  cannot  again  be  the  subject  of  llti- 
gatl<Ki  between  the  Indonnltor  and  the  in- 
demnitee. ACr.  Justice  McNary,  who  wrote 
the  opinion,  adopts  the  following  language 
in  Oceanic  Steam  Nav.  Co.  v.  Campania 
TransaQantlca  Bspanola,  144  N.  Y.  663,  39 
N.  E.  360: 

"It  is  sufficient  that  the  party  against  whom 
nltimate  liability  is  claimed  is  fully  and  fairly 
informed  of  the  claim  and  that  the  action  is 
pending  with  full  opportunity  to  defend  or 
to  participate  in  the  defense.  If  'he  then  neg- 
lecta  or  refuses  to  make  any  defense  he  may 
have,  the  judgment  wiU  bind  him  in  tlie  same 
way  and  to  the  same  extent  as  if  he  had  been 
made  a  party  to  the  record." 

In  Bridgeport  Fire  &  Marine  Insurance  Co. 
r.  Wilson,  84  N.  Y.  276,  the  rnle  Is  thus 
stated: 

"(1)  Where  the  covenantor  expressly  makes 
his  liability  depend  on  the  event  of  a  litiga- 
tion to  which  he  is  not  a  party,  and  stipulates 
to  abide  the  reanlt ;  and  (2)  where  the  covenant 
is  one  of  general  indemnity  merely,  against 
claims  or  suits.  *  •  •  In  cases  of  the  first 
class,  the  pudgment  is  conclusive  evidence 
against  the  mdemnitor,  although  he  was  not  a 
party,  and  had  no  notice,  for  its  recorery  Is  the 
event  against  which  he  covenanted." 

The  court  goes  on  to  hold,  however,  that 
In  cases  of  the  second  class,  where  the  in- 
demnitor had  notice  of  the  pendency  of  the 
action  and  had  opportunity  to  nrge  his  de- 
fense, he  Is  bound  by  the  result  of  the  liti- 
gation. Again,  In  Village  of  Port  Jervls  v. 
First  National  Bank,  96  N.  T.  550,  It  Is  said : 

"Hot  If  the  party  who  Is  ultimately  respon- 
sible has  notice  of  the  pendency  of  an  action 
against  his  indemnitee  and  is  given  an  oppor- 
tunity to  defend,  and  neglects  it,  he  ig  still  bound 
by  the  result  of  the  action  and  estopped  from 
controverting  in  an  action  subsequently  brought 
against  him  by  such  indemnitee  the  facts  whldi 
were  litigated  in  the  original  action." 

In  cases  of  the  first  class  mentioned  In 
Bridgeport  Ins.  Co.  v.  Wilson,  the  reason  for 
notice  failed,  and  the  necessity  therefor  Is 
obviated.  This  Is  applicable  to  the  Instant 
case  in  the  following  manner :  The  answer- 
ing defendant  assumed  responsibility  to  the 
plaintiff  for  the  result  of  the  action  in  which 
it  furnished  the  Indemnity  undertaking.  He 
agreed  to  protect  It  from  that  particular  ac- 
tion, and  he  is  bound  by  his  agreement  Ir- 
respective of  notice  becanse  he  bad  notice 
from  the  beginning  of  the  very  proceeding 
against  which  he  guaranteed  the  plaintiff. 
He  subsequently  assumed  to  intermeddle  in 
the  litigation.  In  a  way  he  assumed  the  dis- 
position of  that  action,  and,  having  put  his 
band  to  the  plow,  he  was  bound  not  to  turn 
t>ackt  but  to  continue  his  efforts  to  a  success- 


ful Gondnsion.  It  Is  not  pretended  In  Ids 
pleadlngB  that  he  gave  the  plaintlfl  any  no- 
tloe  of  Us  tntasactlon  with  Meachi  or  of  his 
settlement  of  tbe  oontrorersy  until  after  ren> 
dUlon  of  die  jndgmCTt  The  plalntlir  la  not 
to  blame  if  the  labors  of  the  defendant 
proved  abortive.  Uoreover,  the  fact  that  the 
plaintiff,  as  he  himself  testlQes,  bad  notice 
of  tbe  purpose  to  bring  the  action  to  trial 
after  the  alleged  settlement,  puts  him  In  the 
second  class  mentioned  in  Bridgeport  Ins.  Co. 
v.  Wilson ;  and  on  account  Of  that  notice  the 
Judgment  Is  conclusive  upon  him  from  any 
point  of  view.  In  brief,  having  undertaken 
to  save  the  plaintiff  harmless  from  the  re- 
sult of  a  designated  action,  It  was  Incum- 
bent upon  the  defendant  from  the  beginning 
to  accomplish  that  result.  Not  having  done 
so,  he  Is  liable  upon  his  obligation.  The  fol- 
lowing precedents  Illustrate  the  doctrine 
more  fully :  CSiamberlain  v.  Preble,  11  AJlen 
(Mass.)  370;  Hapelye  v.  Prince,  4  Hill  (N. 
Y.)  119,  40  Am.  Dec.  267;  notes  to  Ballen- 
tlne  v.  Fenn,  40  U  R.  A.  (N.  S.)  698,  723,  and 
B.  &  O.  R.  R.  Co.  V.  Howard  Comity,  40 
L.  B.  A.  (N.  S.)  1172;  Chicago  v.  Robblns,  67 
D.  S.  (2  Black)  418,  17  L.  Ed.  298 ;  Robblns  v. 
Chicago,  71  U.  S.  (4  Wall.)  657,  18  L.  Ed.  42T ; 
Mayor  v.  Brady,  151  N.  Y.  611,  45  N.  E.  1122 ; 
Portland  y.  Richardson,  54  Me.  46,  89  Am. 
Dec.  720;  Great  N.  Ry.  Co.  v.  Akeley,  88 
Minn.  237,  92  N.  W.  959;  Daskam  v.  Ullmnn, 
74  Wis.  474,  43  N.  W.  321 ;  Davis  v.  Smith,  ■ 
79  Me.  351,  10  Atl.  55 ;  Woodworth  v.  Gors- 
Une,  30  Colo.  186,  69  Pac.  705,  58  L.  R.  A. 
417;  Lovejoy  v.  Murray,  3  Wall.  1,  18  L. 
Ed.  129;  Seattle  v.  Regan,  52  Wash.  262, 
100  Pac.  731,  132  Am.  St.  Rep.  963 ;  Ameri- 
can Bonding  Co.  v.  Dufur,  49  Wash.  632,  9G 
Pac.  160.  In  38  Albany  Law  J.  507,  there 
Is  an  exhaustive  and  able  discussion  of  this 
question  by  Judge  Corliss  formerly  of  the 
Supreme  Court  of  North  Dakota,  but  now 
of  the  bar  of  this  state. 

[5]  Besides  all  this,  by  the  other  terms  of 
his  bond  the  defendant  might  be  held  to 
have  waived  all  control  over  litigation  of  the 
question  involved  when  he  authorhsed  the 
plaintiff  to  select  any  attorney  of  record  to 
confess  judgment  against  him  on  his  liabili- 
ty ;  but  upon  this  point  we  make  no  dedslon. 
In  brief,  we  conclude  that  the  judgsient  of 
the  Washington  court  was  conclusive  upon 
the  defendant  as  to  the  amount  and  fact  of 
hlB  liability  to  the  plaintiff ;  that  he  cannot 
again  litigate  the  matter  of  settlement  of  the 
action  either  directly  or  lodlrectly ;  and  that 
as  against  that  Judgment  he  has  no  right  to 
demand  that  the  plaintiff  here  even  nominal- 
ly Institute  an  Independent  suit  to  again  liti- 
gate the  questions  there  Involved.  He  had 
free  rein  to  operate  in  the  proceedings  in  the 
action  before  the  Washington  court,  and  in- 
deed took  some  measures  there  to  prevent 
tbe  Judgment  that  ensued,  but  without  avail. 
It  Is  clear,  and  Is  not  controverted,  that  noth- 
ing more  can  be  done  directly  in  the  prose- 
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cutioa  or  defense  of  that  action.  The  judg- 
ment there  ripened  Into  a  flnallty,  and  the 
plaintiff  here  was  compelled  to  pay  it  Onr 
atatnte,  expressing  the  doctrine  of  the  full 
faith  and  credit  clause  of  the  national  Con- 
stitution, says  in  section  761,  L.  O.  L.: 

^The  elFect  of  a  judicial  record  of  a  sister 
state  is  tho  same  In  this  state  as  fn  the  state 
where  it  was  made." 

Final  there,  it  Is  final  here.  We  can  In- 
quire whether  that  tribunal  bad  jurisdiction 
of  the  parties  and  of  the  aubject-matter,  but 
further  than  that  we  cannot  go.  When  these 
conditions  appear,  we  must  accept  the  de- 
termination of  that  court  as  conclusive  with- 
out further  inquiry.  Such  is  the  teadilng  of 
Koshler  T.  Narrer,  24  Or.  441,  34  Pac.  21,  41 
Am.  St  Rep.  874.  There  the  defendant  was 
serred  with  summons  in  Iowa  in  an  action 
landing  In  a  court  in  that  state  for  the  re- 
covery of  money  due  upon  a  promissory  note. 
He  suffered  Judgment  to  go  against  him  there 
by  default  An  action  to  recover  the  amount 
of  the  judgment  was  Instituted  against  him 
in  Oregon.  It  appeared  from  the  record  that 
the  Iowa  court  had  Jurisdiction  at  him  and 
of  the  subject-matter  of  the  action,  and  he 
was  denied  the  right  to  show  In  the  court 
here  thtit  he  had  never  signed  the  note; 
that  he  was  not  responsible  for  the  instru- 
ment or  the  debt  it  represented ;  and  that  It 
was  subscribed  by  a  different  person.  The 
Judgment  was  held  to  be  conclusive  even 
against  the  facts  he  offered  to  prove.  The 
case  of  De  Vail  v.  De  Vail,  57  Or.  128,  109 
Pac.  755,  110  Paa  705,  enunciates  the  same 
principle. 

Having  covenanted  to  save  the  plaintiff 
harmless  from  any  Judgment  in  the  action 
wherein  at  his  request  It  became  a  surety, 
the  defendant  forniulated  a  plan,  in  the 
shape  of  the  receipt  mentioned,  which  he 
thought  would  effect  the  desired  result,  all 
without  the  know^ledge  of  the  plaintiff.  At 
his  Instance  that  paper  was  pleaded  in  the 
action  mentioned,  and  the  matter  was  fully 
litigated  with  a  result  adverse  to  his  conten- 
tion. Having  exhausted  his  resources  in  that 
case,  he  now  urges  that  he  is  exonerated 
because  this  plaintiff  did  not  inaugurate  new 
and  Independent  litlKiition  on  security  of  his 
choosing.  In  short,  for  his  undertaliing  to 
the  plaintiff  he  would  substitute  the  agree- 
ment expressed  In  the  Meach  receipt  without 
the  knowledge  of  the  plaintiff  and  would 
compel  the  latter  to  enforce  it  after  he  had 
failed.  To  countenance  tlie  defendant's  con- 
tention In  the  face  of  the  Judgment  of  the 
Washinpton  court  would  be  to  say : 

"We  will  not  give  faith  or  credit  to  that  de- 
termination until  we  first  shall  have  examhied 
into  what  we  ussume  to  be  the  merits  of  the 
controversy  there  and  ascertained  for  ourselves 
whether  the  decipion  is  such  as  we  would  have 
rendered  under  the  some  circumstances." 

We  are  forbidden  to  do  tliis  by  the  na- 
tional Constitution,  as  well  as  by  section  701, 
L.  O.  L.  The  circuit  court  was  in  error 
ffhoi  It  discredited  the  judgment  of  the  court 


of  a  sister  state  in  ftivor  of  the  writing  upon 
which  the  defendant  depmds,  especially  when 
it  was  before  that  court  for  consideration  in 
that  very  action  upon  the  contention  here 
urged. 

The  decision  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  that  court  to  enter  a  judgment  in 
favor  of  the  plaintiff  according  to  the  prayer 
of  the  complaint 

BEAN,  J.  (dissenting).  I  am  unable  to 
concur  in  the  majority  opinion. 

This  is  an  action  upon  an  indemnity  con- 
tract. The  cause  was  tried  by  the  court 
without  the  InterventlMi  of  a  Jury.  Findings 
of  fact  were  made  and  a  Judgment  rendered 
in  favor  of  defendant  C.  A.  Sheppard,  from 
which  plaintiff  appeals.  Defendant  O.  P. 
Martin  made  no  defense. 

The  facts  and  circumstances  of  the  case 
are  nearly  all  detailed  in  the  findings  of  the 
trial  court,  the  substance  of  which  Is  as  fol- 
lows: The  plaintiff  Is  a  Maryland  corpora- 
tion authorized  to  do  business  in  Oregon. 
On  December  2,  1010,  one  E.  M.  Meach  had 
instituted  an  action  In  the  superior  court  of 
Clarke  county.  Wash.,  against  one  C.  Schley, 
doing  business  as  the  Vancouver  Bill  Posting 
Company  and  the  S.  S.  S.  Bealty  Company, 
to  recover  $767.67,  and  caused  a  writ  of  at- 
tachment to  be  Issued  and  levied  upon  his 
property.  Schley  made  application  to  the 
plaintiff  to  execute  a  bond  in  the  sum  of 
¥1,536  conditioned  that  Schley  would  pay 
any  Judgment  that  might  be  rendered  against 
him  In  the  action,  for  the  purpose  of  having 
the  property  released  from  the  attachment 
The  bond  was  executed  and  the  property  re- 
leased by  the  sheriff.  At  the  time  the  plain- 
tiff company  signed  the  bond,  C.  A.  Sheptianl 
and  G.  F.  Martin  executed  to  it  an  ludenmity 
agreement  indemnifying  and  holding  it  harm- 
less from  auy  liability  upon  the  bond  signed 
as  surety  for  Schley.  Ou  January  19,  1911, 
the  defendant  Schley  made  a  full  and  com- 
plete settlement  of  the  action  with  plaintiff 
E.  M.  Meach  and  by  the  terms  thereof  agreed 
In  writing  to  cause  it  to  be  diamlsaed.  The 
agreement  is  as  follows: 

"Portland,  Oregon,  January  19,  1911. 

"Received  from  the  I»IortbweBt  Bill  Posting 
Company  four  hundred  sixty-five  and  50-lOUtbs 
t$4(io.ro)  dollars  in  full  settlement  of  all  cbiiois 
to  date  for  which  amount  I  agree  to  dismiss  the 
suit  now  neodin?  in  the  superior  court  of  the 
state  of  WashiDgton  for  the  county  of  Clarke 
in  which  I  am  niaintiff  and  O.  Schley  and  the 
Northwest  Bill  I'ostbig  Conipauy  la  defendant. 

'•[Signed]   E.  M.  Meach." 

Such  writing  was  executed  by  E.  M.  Meach 
with  the  purtwse  and  intention  of  being  a 
full  and  complete  settlement  of  the  suit  here- 
inliefore  mentioned,  and  by  It  Meach  agreed 
to  dismiss  the  action.  Relying  upon  the  writ- 
ten agreement  of  Meach  to  dismiss  the  ac- 
tion, and  believing  that  the  same  liad  t>een 
fully  settled  and  sntlsfled,  C.  Schley  left  the 
state  of  Washington  and  has  remained  away 
ever  since  that  time.  Thereafter  iu  violatloa 
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of  Ills  agreement  of  settlement  with  Schley 
and  with  the  purpose  and  intention  of  wrong- 
ing, defraadlng.  and  cheating  him  and  all 
other  parties  interested  in  such  action,  after 
ascertaining  that  Schley  had  left  the  state  of 
Washington  and  that  his  whereabouts  were 
at  the  time  unknown,  E.  M.  Mench  refused 
to  dismiss  the  action  and  caused  the  same  to 
be  set  down  for  trlnt  without  notifying  Sch- 
ley, or  the  surety  upon  hta  bond,  or  any  other 
person  interested  tbereln.  Thereafter,  In 
violation  of  his  written  agreement  to  dismiss 
the  action,  he  wrongfully,  unlawfully,  and  by 
fraud  practiced  upon  the  court  caused  the 
same  to  be  tried  without  the  knowledge  of 
Schley  and  without  the  latter  being  present 
In  said  court  to  protect  his  interest  tliere- 
under.  By  reason  of  this  fraud  practiced  up- 
on the  court  and  upon  Schley,  Mcach  caused 
a  Judgment  for  the  sum  of  $707.26  to  be  ren- 
dered In  that  action  ta  his  ^vor  and  against 
defendant  Schley  and  tbe  irnlted  States  Fi- 
delity &  Guaranty  Company  which  bad  sign- 
ed the  attachment  bond.  Some  time  after 
obtaining  such  Judgment,  Mcach  notlflcd  the 
plaintiff  herein  as  surety  upon  the  bond  of 
Schley  and  demanded  payment  of  the  Judg- 
ment The  plaintiff  company  notified  this  de- 
fendant C.  A,  Sbeppnrd,  who  had  slpned  the 
Indemnity  agreement)  of  the  Judgment  ren- 
dered against  Schley  and  demanded  of  blm 
as  indemnitor  that  he  pay  the  Judgment. 
Immediately  upon  receipt  of  this  notice,  C.  A. 
Sheppard  notified  the  guaranty  con][)aDy  of 
the  facts  hereinbefore  stated  and  of  the  fact 
that  mch  Judgment  had  been  wrongfully  and 
unlawfully  obtained  In  rlolatlon  of  the  writ- 
ten agreement  of  E.  M.  Meach  to  dismiss  the 
action,  and  advised  the  company  that  the 
claim  of  Meach  In  that  action  had  been  fully 
settled  and'  discharged ;  that  the  pretended 
Judgment  obtained  by  him  had  been  wrong- 
fully and  ill^ally  procured  and  was  not  of 
any  force  or  effect;  that  It  was  the  Intention 
and  desire  of  defendant  !?heppard  to  Institute 
a  suit  in  said  court  In  the  name  of  the  plain- 
tiff, the  United  States  Fidelity  &  Guaranty 
Compauy,  for  the  purpose  of  having  such 
judgment  set  aside  upon  the  ground  that  the 
same  had  been  wrongfully  obtained.  Defend- 
ant Sheppard  also  notlflcd  plaintiff  that  he 
had  employed,  at  his  own  expense  and  with- 
out costs  to  the  plaintiff,  an  attorney  who 
was  authorized  to  practice  law  in  the  state  of 
Washington,  and  who  was  familiar  with  the 
practice  therein,  for  the  purpose  of  bringing 
such  suit  He  further  notified  the  plaintiff 
that  he  had  arranged  for  a  bond,  as  reijuired 
by  law,  that  he  would  pay  the  costs  and  ex- 
penses of  aald  suit,  that  an  attorney  wns  em- 
ployed by  him  who  was  familiar  with  all  the 
facts  hereinbefore  stated  and  would  verify 
said  complaint  &nd  asked  permission  of  the 
plaintiff  herein  to  institute  and  carry  on  said 
suit  for  the  purpose  of  setting  aside  tbe  pre- 
tended Judgment  In  the  name  of  plaintiff 
herein.  The  plaintiff  refused  to  permit  such 
suit  to  be  instituted  or  curried  on  in  its  iiame 


or  to  permit  this  defendant  to  take  any  no- 
tion in  the  name  of  the  United  States  Fidel- 
ity &  Guaranty  Company  for  the  purpose  of 
having  tbe  Judgment  In  question  set  aside 
and  annulled.  In  this  refusal  the  plaintiff 
acted  arbitrarily  and  In  violation  of  the 
rights  of  Sheppard,  as  Indemnitor,  thereby 
willfully  and  unlawfully  prevented  defend- 
ant Sheppard  from  securing  any  protection 
against  such  Judgment,  and  thereby  deprived 
him  of  a  substantial  right  belonging  to  him 
as  Indemnitor.  At  the  time  Slieppard  signed 
tbe  Indemnity  agreement  to  the  plaintiff,  he 
received  no  security  therefor,  which  plaintiff 
well  knew.  In  pacing  the  Judgment  the 
plaintiff  herein  did  so  against  the  protest 
and  objectlou  of  Sheppard  and  in  violation 
of  its  dut}'  to  him  aa  Indemnitor. 

Based  on  the  fludlugs  of  fact,  the  court 
made  the  following  conclusions  of  law: 

"That  tbe  said  plaintiff,  by  reason  of  its  re- 
fusal to  permit  the  said  defendaut  Slieppai-d  to 
institute  and  carry  on  a  nuit  in  ita  nnme  for 
the  purpose  ot  bavins  said  judgment  set  aside, 
deprived  the  indemnitor  SlicpiMird  of  a  sub- 
iituntiial  ritrht,  and  thereby  released  him  upon 
his  iodomuity  agreement.  That  in  paying  said 
ji;dgm<'iit  against  the  objection  and  protect  ot 
thp  defendant  Sheppard  heroin,"  and  in  snid  re- 
fusal, iSheppard  is  released  from  all  liability  to 
the  plaintiff. 

A  decree  was  entered  in  favor  of  defendant 
and  for  costs.  Plaintiff  objected  to  the  find- 
ings of  fact  made  by  the  trial  court  for  the 
reason  that  the  same  were  not  supported  by 
the  evidence  and  requested  findings  In  favor 
of  the  plaintiff. 

It  aiipcars  that  in  June,  1911.  a  few  days 
before  the  case  of  Meacb  v,  Schley  was  set 
for  trial,  J.  P.  Stapleton,  attorney  for  Schley, 
Informed  Sheppard  In  regard  thereto,  and  the 
latter  told  Stapleton  and  George  B.  Simpson, 
attorney  for  Meach,  that  the  letter's  claim 
against  Schley  had  twen  settled,  and  Sioipiwn 
intimated  that  If  that  were  true  he  would 
dismiss  that  action.  Sheppard  forwarded  the 
receipt  to  Stapleton  for  Simpson's  inspection. 
Defendant  C.  A.  Sheppard,  an  attorney  of 
Portland,  testified  in  substance  upon  the  tri- 
al that  on  January  19,  1911,  Meuch,  who  had 
been  a  former  business  partn«r  of  Schiey, 
came  to  his  office;  that  he  figured  with  him 
and  reduced  his  claim  to  $405;  that  he  asked 
him  If  he  would  take  the  note  of  the  Xorth- 
west  BUI  Posting  Company,  and  Meach  said 
he  would  provided  Sheppard  would  sign  it 
personally;  that  he  told  lilm  he  would  not  do 
anything  of  the  kind;  that  Meach  finally 
accepted  the  note  of  tbe  Northwest  Bill  Post- 
ing Company  and  agreed  to  look  to  that  com- 
pany and  to  It  alone  for  pajnneut.  This 
witness  further  stated  that  Meucli  executed 
the  receipt  and  agreement,  and  he  (Shepimrdf 
notified  Schley  and  the  guaranty  company; 
that  Meach  said  he  would  dismiss  the  suit; 
I  that  he  heard  nothing  more  about  the  mat- 
I  ter  until  June  24,  1911,  when  he  sent  the  re- 
ceipt to  Schley's  attorney  at  Vancouver, 
Wash.,  and  went  to  South  Bend  In  that  state 
to  try  a  lawsuit,  where  he  was  for  about  14 
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days;  tbat  the  case  was  tried  In  violation  of 
that  agreement;  that  the  surety  rompany 
wonid  not  sign  the  complaint  or  Inatitnte  a 
suit  to  set  the  Judgment  aside  unless  Sbep- 
pard  put  up  cash  to  cover  the  Judgment  and 
costs;  that  the  company  demanded  $1,660 
in  cash  and  sufficient  to  cover  cents;  and 
that  if  the  company  paid  the  Judgment  it  was 
without  his  consent  He  further  stated  that 
they  offered  in  a  letter  to  save  the  company 
harmless  on  account  of  costs  In  the  suit; 
that  Mr.  Hamaker  offered  to  look  to  him  for 
attorney's  fees  and  to  save  It  harmless  on 
account  of  attorney's  fees;  that  at  first  he 
(Sheppar^  asked  the  company  to  put  op  an 
injunction  bond  which  it  refused,  and  then 
he  told  It  he  would  get  the  bond. 

It  appears  that  the  amount  of  cash  de- 
manded by  the  company  to  be  deposited  was 
afterwards  reduced  to  ?S00,  The  record  dis- 
closed that  there  was  a  lengthy  correspond- 
ence between  one  G,  B.  Hamaker,  the  attor- 
ney whom  Sheppard  employed  to  institute  a 
suit  to  set  aside  the  Judgment,  and  the  rep- 
resentatives of  the  guaranty  company  at  Port- 
land, and  at  Tacoma,  Wash.,  which  was 
finally  submitted  to  the  home  office  of  the 
company  at  Baltimore,  Md.  The  correspond- 
ence culminated  In  the  refusal  of  the  com- 
pany to  assist  the  indemnitor,  as  shown  by 
the  following  letter: 

"United  States  Fideli^  &  Onaranty  Compa- 
ny, Baltimore,  Md.  November  18th,  1911. 
Claim  #32768.  Messrs.  Hubbert  &  Stanton, 
Tacoma,  Washington— Gentlemen :  Re  Schley 
for  the-  Northwest  Bill  Posting  Company.  We 
have  your  communicatioa  of  November  10th 
with  inclosnres  and  have  considered  this  propo- 
sition with  a  great  deal  of  interest.  the 
first  place  it  is  dear  to  us  that  we  should  not 
sign  the  complaint  or  affidavit  submitted.  The 
allegations  ot  fraudulent  practice  on  the  part 
of  the  defendants'  attorney  are  matters  entirely 
without  our  knowledge  and,  moreover,  it  is 
contrary  to  our  policy  to  ever  make  allegation 
of  this  sort  in  any  suit  if  it  can  be  avoided, 
especially  when  we  have  no  direct  interest  as 
in  this  case.  *  *  *  If  as  Mr.  Hamaker 
states  there  is  no  other  manner  of  securing  jus- 
tice to  his  clients,  we  regret  the  situation  but 
do  not  see  that  the  company  is  under  any  obli- 
gation to  take  care  of  his  clients ;  on  the  oth- 
er hand  they  obligated  themselves  to  hold  this 
company  harmless  and  we  must  insist  upon 
their  complying  with  this  obligation.    •    •    •  " 

The  conclusion  reached  by  the  home  office 
of  the  company  was  communicated  to  Shep- 
pard as  shown  by  the  following  letter : 

"United  States  Fidelity  &  Guaranty  Compa- 
ny, Baltimore,  Md.  Portland,  Oregon,  Nov. 
28th,  1011.  Messrs.  Hubbert  &  SUnton,  Ta- 
coma, Washington— Gentlemen :~He  T#32769, 
C.  Schley  for  the  Northwest  Bill  Posting  Com- 
pany. Yours  of  the  24th  instant  in  the  above 
connection  was  duly  received,  together  with 
copy  of  letter  addressed  to  you  by  the  home  of- 
fice of  the  company.  We  are,  accordingly,  ad- 
vising the  attorney  for  our  indemnitors  that 
the  company  has  refused  to  assist  them  in  this 
matter.  The  complaint  and  affidavit  submitted 
to  you  were  not  returned  as  they  should  have 
been,  with  your  letter.  Kindly  see  that  they 
are  sent  to  us  at  the  earliest  moment.  Yours 
very  truly,  Ilnrtman  &  Thompson,  General 
Agents,  By  Douglas  R.  Tate." 
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It  appears  that  after  the  Jndgm«nt  was 
rendered  in  the  Washington  court  a  motion 
for  a  new  trial  was  filed  which  was  dented. 
It  also  appears  tbat  a  Judgment  was  roider- 
ed  against  the  sarety  ccmipany  under  the 
statute  of  the  state  of  Washington  at  the 
same  time  of  that  against  Schley.  This  was 
when  the  company  was  first  made  a  party  to 
the  record.  Defendants  Sheppard  and  Mar- 
tin, who  were  not  parties  to  the  record  In 
the  action  of  Meach  v.  Schley,  failing  to  ob- 
tain the  assistance  of  the  surety  company  to 
bring  a  suit  to  set  aside  the  Judgment,  filed 
a  complaint  to  restrain  the  levy  of  execution 
on  the  Judgment,  alleging  the  settl«nent  with 
Meach.  To  this  Meach  interposed  a  demur- 
rer which  was  sustained  by  the  court,  and 
the  suit  was  dismissed. 

It  Is  the  position  of  counsel  for  plaintiff 
that  as  to  his  liability  on  the  Indeuuiity 
agreement  defendant  Sheppard  had  an  ade- 
quate remedy  at  law  by  a  motion  for  a  new 
trial,  and  that  a  suit  In  equity  to  set  aside 
the  Judgment  as  desired  by  him  could  not  be 
maintained.   The  record  shows  that  the  de- 
fendant iSheppard  exhausted  all  the  means 
at  his  command  to  obtain  a  trial  of  the  Is- 
sues Involved  and  did  not  secure  %uch  un- 
til the  trial  of  the  present  cas&    From  the 
manner  of  the  presentation  of  this  case  up- 
on appeal,  It  might  be  inferred  tbat  it  was 
the  impression  of  counsel  that  the  cause 
would  be  tried  de  novo.   Under  section  IStt, 
L.  O.  L.,  in  an  action  at  law  the  findings  of 
the  trial  court  on  the  facts  are  deemed  a 
verdict.   This  court  has  uniformly  held  that 
such  findings  canaot  be  set  aside  on  appeal 
if  there  is  any  competent  evidence  to  sup- 
port them.  Astoria  R.  K.  Co.  v.  Kern,  44  Or. 
538.  70  Pac.  14;  Flegel  v.  Koss,  47  Or.  366, 
83  Pac.  847:  Courtney  v.  Bridal  Veil  Box 
Factory,  65  Or.  210,  106  Pac.  806;  Sun  Dial 
Ranch  v.  May  Land  Co.,  01  Or.  205,  119  Pac 
768.   The  appellate  court  will  examine  the 
evidence  In  an  actton  tried  by  the  court  with- 
out a  Jury  only  to  the  extent  of  determining 
if  there  la  any  competent  evldmce  to  sup^ 
port  the  findings.    We  cannot  review  the 
weight  or  sutfidency  of  the  evidence.  Seffert 
V.  Northern  Pacific  Ry.  Co.,  49  pr.  8S.  88  Pac 
902,  13  Ann.  Caa  883.   In  sudi  a  case  the 
trial  Judge  acts  as  a  Jury.  The  findings  in 
this  cause  may  be  referred  to  as  a  verdict 
Robb  v.  Security  Trust  Ca,  121  Fed.  400, 
464,  67  O.  a  A.  676,  was  originally  an  action 
by  the  latter  against  the  former  as  ao  In- 
demnitor for  the  company  having  dgned  a 
replevin  bond  In  the  sum  ot  $19,000  upon 
which  a  verdict  and  Judgment  had  been  rm- 
dered  against  it  for  the  the  sum  of  $14,621.83. 
Robb,  the  indemnitor  of  the  surety  companj* 
on  the  replevin  bond,  was  notified  to  defend 
the  action  thereon  which  he  did.   After  an 
adverse  judgment,  a  writ  of  error  was  sued 
out.    The  security  company  refused  to  ex- 
ecute a  supersedeas  bond  or  continue  the 
litigation.    The  Indemnitor  sued  out  the 
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writ  of  error  In  the  name  of  tbe  Secarity 
Truflt  Company  without  a  supersedeas  to 
which  the  company  snbseQuently  objected. 
After  paying  the  jndgment  appealed  from, 
the  Security  Trust  Company  notified  the  In- 
demnitor that  unless  other  security  was  giv- 
en it  would  move  to  dismiss  the  appeal. 
Thereupon  the  writ  of  error  was  discon- 
tinued by  the  indomultor.  The  United 
States  District  Court  held  that  the  request 
of  the  Security  Trust  Company  for  Indemnity 
of  the  amount  of  the  judgment  was  not  un- 
reasonable and  instructed  a  verdict  for  plaiu- 
tifT,  Security  Trust  Company.  Upon  appeal 
to  the  United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit,  after  a  full  statement 
of  the  case,  at  page  4G4  of  121  Fed.,  67  C.  C. 
A.  r»76,  tliat  court  observes : 

"We  only  differ  from  the  learned  judge  of  the 
court  below,  in  that  we  think  there  was  testi- 
muoy  in  this  case  tending  to  show  that  the  se- 
curity company  did  do  something  to  impair  the 
ri^lit  of  Mr.  Robb  to  have  the  judgment  against 
the  said  security  company  reviewed  In  the  ap- 
pellate court  by  a  writ  of  error,  and  we  think  I 
that  it  should  therefore  have  been  submitted  to  I 
the  jury  to  say  whether  the  testimony  so  tend- 
ing was  sufficient  to  establish  the  fact  of  an  im- 
proper and  unjustifiable  interference  by  the  se- 
curity company  with  that  right  of  the  plaintiff 
in  error.  *  •  *  The  well-settled  interpreta- 
tion of  such  uodertakiDg  ia  that  the  liability  of 
the  indemnitor  is  not  fixed,  except  by  definitive 
judgment  against  bim  on  the  replevin  bond  re< 
lerred  to.  In  any  sudi  suit,  the  indemnitee 
must,  under  the  contract  of  iuaemnity,  either  in 
good  faith  defend  himself,  or  vouch  the  indemni- 
tor to  defend  the  suit  at  his  (the  indemnitor' s) 
owo  costs  and  charges,  rendering  such  assist- 
ance as  he  may  be  called  upon  by  the  indemni- 
tor to  render  in  facilitating  and  furthering  such 
defense.  *  *  *  That  is,  the  indemnitor  is 
entitled,  under  sudi  circumstances,  to  all  the 
riglits  of  defense  to  such  a  suit,  including  the 
right  of  review,  which  belonged  to  the  indemni- 
tee as  the  real  party  thereto. 

In  regard  to  the  demand  for  further  in- 
demnity, the  case  at  bar  is  similar  to  that 
from  which  we  have  quoted.  The  latter 
case  shows  that  where  the  question  of  the 
good  faith  of  the  indemnitor  in  making  a 
further  defense,  and  the  fairness  of  the  In- 
demnitee in  permitting  and  assisting  in  mak- 
ing such  defense,  are  involved,  whether  the 
right  of  the  Indemnitor  to  make  a  full  de- 
fense has  been  impaired  by  the  net  of  the 
indemnitee  Is  a  proper  question  for  the  jury. 
In  the  case  under  consideration,  Sheppard, 
the  Indemnitor,  Insisted  upon  and  earnestly 
endeavored  to  obtain  a  full  trial  In  the  origi- 
nal case  of  Meach  v.  Schley.  Relying  upon 
the  settlement  which  he  had  made  for  Schley, 
Sheppard  was  not  present  at  the  trial.  A 
motion  for  a  new  trial,  as  its  name  Indicates, 
Is  an  application  for,  and  not,  as  a  rule,  a 
full  trial  of  a  cause.  It  Is  not  enough  to  say 
that  Sheppard  if  he  was  not  satisfied  with 
the  decision  In  that  case  should  have  ap- 
pealed therefrom.  What  he  asked  was  to 
have  an  original  trial  in  the  name  of  the 
United  States  Fidelity  &  Guaranty  Com- 
pany In  order  to  produce  evidence  and  com- 
plete the  record  so  that  an  appeal  would  prop- 


erty present  the  Issues.  If  upm  audi  trial 
he  did  not  th«i  win,  an  appeal  would  be  a 
matter  for  consideration,  Sdiley,  the  other 
defendant  In  the  case,  could  not  be  found.  No 
one  questions  the  cfmcluston  ot  the  Washings 
ton  court  as  the  record  stood  In  that  case. 
In  the  present  litigation  the  trial  Judge  act- 
lug  as  a  Jury  found  a  verdict  to  the  effect 
that  Sheppanl'a  request  as  an  indemnitor  to 
make  such  defense  was  reasonable ;  that  the 
claim  in  the  Meach  v.  Schley  Case  had  been 
fully  settled,  and  that  the  judgment  render- 
ed therein  was  fraudulent  and  nut  binding 
upon  Sheppard  as  an  indemnitor;  that  the 
United  States  Fidelity  &  Guaranty  Company, 
the  Indemnitee,  had  not  afforded  Sheppard, 
its  indemnitor,  ample  opportunity  to  fully  de- 
fend In  the  litigation.  There  was  without 
question  competent  evldeuce  tending  to  sup- 
.port  such  finding  or  verdict,  and  this  Is  as 
far  as  we  are  permitted  to  inquire.  Shep- 
pard contends  that  as  an  Indemnitor  he  la 
not  bound  by  the  judgment  of  the  Washing- 
ton court.  It  Is  stated  lu  1  Freeman  on  Judg- 
ments (4th  Ed.)  8  ISl,  as  follows: 

"In  order  to  become  thus  bound,  the  covenantor 
must  be  tendered  'a  full,  fair  and  previous  op- 
portunity to  meet  the  controversy,  and  that 
he  should  be  allowed  all  the  means  of  defense 
open  to  him  had  he  been  made  a  party. 

In  Oceanic  Steam  Nav.  Co.  v.  Campania 
Transatlantlca  Espanola,  144  N.  Y.  663,  39 
N.  E.  5G0,  the  rule  is  stated  as  follows: 

"It  is  sufficient  that  the  party  against  whom 
ultimate  liability  is  claimed  is  fully  and  fairly 
informed  of  the  claim  and  that  the  action  Is 
pending  with  full  opportunity  to  defend  or  to 
participate  in  the  defense." 

In  Eatim  t.  logman,  26  Wis.  61,  the  court 
in  considering  a  case  where  the  defendant 
was  sued  to  contest  his  title  to  land,  and 
where  he  brought  in  his  grantor  to  bind 
hlra  by  the  judgment,  says: 

"It  should  appear,  not  only  that  the  grantor 
was  notified  of  the  suit  and  requested  to  defend 
it,  but  that  he  was  allowed  to  do  so  to  the 
utmost  extent  of  the  law,  if  he  desired  to.  Oth- 
erwise a  defendant  in  ej<?ctment  might  acquiesce 
in  as  erroneous  result  of  a  trial,  and  refuse  his 
grantor  an  opportunity  to  correct  it  by  appeal, 
and  still  conclude  him  by  the  judgment  in  an 
action  on  his  covenants.  This  womd  clearly 
unjust." 

See  also,  City  of  New  York  v.  Balrd,  176 
N.  Y.  269,  68  N.  E.  364;  Garrison  v.  Trans- 
portation Co.,  04  Mo.  130,  6  S.  W.  701 ;  City 
of  St.  Joseph  V.  Union  Ky.  Co.,  116  Mo.  636, 
22  S.  W.  794,  38  Am.  St.  Hep.  62G;  Ladd  v. 
Kuhn,  154  Ind.  313,  56  N.  E.  671.  We 
know  of  no  hard  and  fast  rule  that  would 
prevent  a  court  of  equity  from  entertaining 
a  suit  by  one  against  whom  a  fraudulent 
judgment  had  beeu  entered  to  set  aside  such 
Judgment  Marsh  v.  Perrin,  10  Or.  364,  is 
authority  for  such  a  suit.  See,  also,  Dist., 
etc.,  V.  White,  42  Iowa,  COS.  Mr.  Pomeroy,  In 
4  Pom.  Equi.  Juris.  (13th  Ed.)  S  1357,  states 
in  effect  tliat,  while  the  Inadequacy  of  le- 
gal remedies  is  professed  to  be  the  test 
and  limit  of  equitable  jurisdiction  lu  ap- 
plying this  criterion  the  modern  decisions 
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wltli  Borne  exceptions  have  certainly  held 
"the  legal  remedy  Inadequate  In  many  In- 
stances and  under  many  drcumstances  where 
Chancellor  Kent  would  probably  have  re- 
fused to  Interfere."  Under  the  facts  found 
by  the  trial  court,  the  Judgment  In  the 
action  of  Meadi  t.  Schley  was  prima  fa- 
de evidence  only  of  the  liability  of  Sfaeppard 
as  indemnitor,  and  the  latter  had  the  right  to 
interpose  a  defense  In  the  prei^ent  case.  22 
Cyc.  93.  The  document  signed  by  Meach  is 
more  than  a  receipt.  It  ccmtalns  a  con- 
tractual stipulation  to  dismiss  the  WashiiiK- 
ton  case.  Under  section  761,  L.  O.  L.,  as 
well  as  under  the  federal  Constitution,  the 
eCTect  of  a  Jndldal  record  of  a  sister  state 
Is  the  some  here  as  In  the  state  where  it 
was  niad&  In  the  absence  of  any  [Rowing 
to  the  contrary,  the  court  will  assume  that 
the  common-law  rules  in  force  In  this  state 
are  In  force  In  a  sister  state.  De  Vail  t.  De 
Vall,  57  Of.  128,  100  Pac.  753,  110  Pac.  705. 
Therefore  the  Washington  judgment  should 
be  glren  the  same  force  and  effect  as  though 
It  had  been  rendered  in  Oregon ;  no  more  and 
no  less. 

It  follows  that  -the  Judgment  of  the  lower 
court  should  be  affirmed. 


McKAT  T.  McKAT. 

(Supreme  Court  of  Oregon.    July  6,  1915.) 

1.  DivoKCE  ®=»208— CrsTODT  of  Child— REit- 
ATivE  Means  of  Parents. 

Where  both  parents  were  proper  persons  for 
the  custody  of  their  child,  the  foct  that  the  fa- 
ther was  better  able  financially  to  raise  the 
child  than  the  mother,  who  was  obliged  to  work 
to  earn  a  living,  was  not  ground  to  give  him  the 
custody  of  Buch  child,  a  daughter,  as  against 
the  motherj  successful  in  her  suit  for  divorce; 
since  nothing  prevented  the  father  from  con- 
tributing more  to  the  maintenance  of  the  child 
than  the  amount  directed  by  the  decree,  if  his 
means  permitted. 

IKd.  Note^For  other  cases,  see  Divorce,  Cent 
Dig.  ii  781-787:  Dec.  Dig.  «=92U8.} 

2.  Divorce  <g=>303  —  Custody  of  Child  — 
Modification  or  Decree. 

When  a  change  in  a  decree  of  the  circuit 
court  in  a  divorce  suit  as  to  the  custody  of  the 
child  becomes  jiistifiiible  in  the  future,  the  de- 
cree may  be  modified. 

(Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  S§  7y;i-7y5;  Dec.  Dig.  «&=>303.] 

Depnrtment  2.  Appeal  from  Circuit  Court, 
Crook  County;  W.  L.  Bradshaw,  Judge. 

Suit  for  divorce  by  Alice  McKay  against 
Donald  McKay.  Decree  for  plaintiff,  and  de- 
fendant appeals,  AfBrmed. 

Alice  McKay  and  Donald  McKay  wore  hus- 
band and  wife,  and  Dorothy  McKay,  aged 
about  11  years,  is  their  daughter.  The  plulu- 
ti£C  commenced  a  suit  for  a  divorce.  A  trial 
resulted  hi  a  decree  which  grants  a  divorce 


to  plaintiff,  awards  to  her  the  costody  of  tbt 
child,  and  requires  the  father  to  pay  to 
the  clerk  of  the  court  the  sum  of  ISO 
month  for  the  care  and  maintenance  <tf  the 

daughter.    Donald  McKay  appealed. 

W.  H.  Wilson,  of  The  Dalles,  for  appellant 
31.  It.  Elliott,  of  PrinevlUe,  for  respondent 

IIAItRIS,  J.  The  defendant  appealed  from 
the  entire  decree,  but  the  controversy  now 
chiefly  coneeriis  the  custody  of  the  child. 
The  appellant  says  In  his  printed  brief  that 
"If  the  child  were  a  boy  this  appeal  would 
not  have  been  taken."  Although  the  oral 
arguments  were  directed  almost  exclusively 
to  a  consideration  of  the  welfare  of  Doroiby 
McKay,  nevertheless  the  evidence  has  Lwu 
examined  with  care,  and  the  conclusiou  is 
that  the  trial  court  did  not  make  a  mistake 
in  granting  the  plaintiff  a  divorce. 

I-^ch  parent  desires  the  custody  of  the 
daughter;  and  it  may  fairly  be  assumed  that 
each  would  try  to  raise  the  child  properly. 
The  father  resides  on  a  ranch  about  3^ 
miles  from  school.  He  raises  stock,  and  of 
necessity  is  absent  from  his  home  much  of 
the  time.  At  present  none  but  men  reside 
with  defendant.  He  says  that  If  the  custody 
of  his  daughter  Is  granted  to  him  he  would 
engage  the  services  of  some  married  wouuid 
and  her  husband  so  that  Dorothy  would  have 
the  companionship  of  a  woman. 

[1]  The  plaintiff  works  In  a  hotel,  bat  she 
la  near  a  schooL  The  mother  is  obliged  to 
work  and  earn  a  livelihood  and  it  Is  argued 
that  the  father  should  have  the  custody  of 
the  daughter  because  he  is  better  able  finan- 
cially to  raise  the  child.  No  obstacle  inter- 
poses, however,  to  prevent  the  father  from 
contributing  more  than  the  decree  directs 
for  the  maiutenance  of  the  child  if  his  mea.m 
will  permit,  even  though  the  mother  retaiiu 
the  custody  of  Dorothy. 

[21  It  la  not  neces.sary  to  relate  all  the  evi- 
dence. It  Is  enough  to  say  that,  except  to 
very  rare  cases,  the  instincts  of  motherhood 
can  be  relied  upon  to  give  to  a  daughter  ol 
tender  years  a  measui-e  of  loving  care  and 
attention  which  no  other  person  can  eyuai. 
The  proper  place  for  this  little  girl  is  wiib 
her  mother.  Presumably  the  trial  jud^'e 
knows  the  parties,  and,  In  bis  opiniou,  tlie 
weifure  of  the  daughter  demanded  that  she 
remain  with  the  mother  for  the  preseut  at 
least.  There  Is  nothing  to  prevent  the  cir- 
cuit court  from  modifying  the  decree  so  far 
as  it  affects  the  custody  of  the  child  if  a 
change  should  he  justified  at  any  time  in  the 
future.    Gil)lons  v.  Gibbons,  147  Pac.  SSO. 

The  decree  is  affirmed. 

MOORE,  a  J.,  and  EAKIN  and  BEA.N. 
JJ.,  concur. 


OssFor  other  casea  see  name  topic  and  KEY-NUMBER  In  aU  kejr-Numbered  Dlgeau  and  Iad«Mi 
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NIEHI  T.  STATiLET  SMITH  LUMBER  CO. 

(Supreme  Court  of  Oregon.   July  6,  1015.) 

1.  Masteb  and  Sebvant  ®=»2o6— Injubt  to 
iSEBVAN!r— Ehployebs'  Liability  Act. 

A  complaint  in  an  action  for  the  death 
of  an  employ^  cutting  a  tree  which  fell  on 
vires  attached  to  another  tree,  by  reason  of 
which  the  latter  tree  broke  and  fell  on  him, 
which  alleges  that  the  employer  negligently  se- 
lected an  unsafe  tree  to  which  it  attached  wires 
and  negtigentlr  failed  to  top  the  tree  selected 
and  to  clear  the  timber  from  the  tree,  that  by 
reason  thereof  the  accident  happened  and  ren- 
dered the  work  of  the  employ^  hazardous,  states 
a  cause  of  action,  under  the  Employers'  Lia- 
bility Act  (Laws  1911,  p.  16),  both  as  to  ma- 
chinery and  inherently  dangerous  occupation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  809-812,  815;  Dec  Dig. 

2.  Death  *=»9— Action  fob  Death— Statu- 

TOBY  PBOVIsrONa — C^NSTBUCTION. 

L.  O.  L.  S  SijO,  providing  that,  where  death 
of  a  person  is  caused  by  the  wrongful  act  of 
another,  the  personal  representative  of  decedent 
may  sue  at  law  therefor,  if  decedent,  had  he 
lived,  could  have  sued  for  an  injury  done  by 
the  same  act,  is  not  repealed  by  Employers' 
Liability  Act,  but  the  two  must  be  construed 
together,  and,  as  far  as  possible,  effect  must 
be  given  to  the  provisions  of  each,  but  the  pro- 
vision in  the  Employers'  Liability  Act,  enumer- 
ating the  persons  entitled  to  sue  for  death,  ia 
exclusive  of  section  880,  so  lon^  as  any  one  of 
the  persons  named  therein  survive,  but,  in  case 
none  survive,  the  representative  of  decedent 
may  sue  under  section  3S0. 

[Ed.  Note.— For  other  cases,  aee  Death,  Cent 
Dig.  S  11;  Dec.  Dig.  <S='0.] 

3.  PiJEADiKQ  ^=s>48 — Complaint— Cause  of 
Action— SuPFiciENCY. 

A  complaint  must  state  facts  sufficient  to 
constitute  a  cause  of  action  and  entitling  plain- 
tiff to  recover. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  Sg  105,  106;  Dec.  IWg.  <8=>48.] 

In  Bnnc.  Appeal  from  Circuit  Court,  Hood 
River  County;  W.  L.  Bradshaw,  Judge. 

On  rehearing.  Granted,  and  Judgmeiit  of 
lower  court  reversed,  and  action  dismissed, 
without  prejudice; 

VOT  former  opinion,  see  147  Fac.  532. 

Thos.  H.  Crawford,  of  Ia  Grande  (Craw- 
ford ft  Eakln,  of  IjB  Grande,  on  the  t»*lef>, 
for  appellant  Leroy  Lomax,  of  Portland, 
for  respondent 

BBNSON,  J.  Upon  the  rehearing  In  this 
case  a  question  was  suggested  whldi  had  not 
bem  presented  at  the  former  argument  here- 
in, and  this  Is  the  only  matter  which  we  shall 
now  consider:  Does  the  complaint  state  a 
cause  of  action  In  fitvor  of  the  administrator? 
The  sabstance  of  the  complaint  Is  tliat  Oscar 
Laine  died  intestate,  and  that  plaintiff  Is 
the  duly  qnallfled  administrator  <tf  his  es- 
tate; that  the  defendant  cwporation  was 
and  Is  engaged  In  operating,  a  sawmill  and 
lumberli^:  plaitt:  tlut  a  part  of  defendant's 
equipment  consisted  of  an  aerial  cable  for 
tranaportli^  sawlogs,  which  caUe  was  operat- 
ed by  means  of  a  donkey  engine;  that  the 
cable  was  attached  at  each  end  to  a  tree 


about  60  feet  abore  the  ground;  and  that 
such  trees  were  stayed  by  guy  wires  radiat- 
ing In  several  directions.  Then  follow  these 
recitals  of  the  alleged  acts  of  negligence 
causing  the  death  of  Laine: 

"That  the  defendant  carelensly  and  negligent- 
ly, and  in  disregard  of  the  lives  and  safety  of 
its  employes,  and  particularly  of  the  deceased, 
selected  an  old,  doty,  faulty,  and  unsafe  tree 
to  attach  one  end  of  said  cable  wire  to,  and 
did  carelessly,  negligentljr,  and  in  disr^rd  of 
the  lives  and  safety  of  its  employees,  and  par- 
ticularly of  the  deceased,  attach  and  fasten  one 
end  of  said  cable  wire  to  said  old,  doty,  faulty, 
and  unsafe  tree,  and  did  carelessly  and  negli- 
gently, and  in  disregard  of  the  lives  and  safe- 
ty of  its  employes,  and  particularly  of  the 
deceased,  attach  and  fasten  to  said  old,  doty, 
faulty,  and  unsafe  tree,  two  certain  wires, 
commonly  known  as  guy  wires,  which  were 
stretched  and  extended  out  from  aald  old,  doty, 
faulty,  and  unsafe  tree,  the  other  ends  of  said 
guy  wires  being  attached  to  two  certain  stumps, 
and  each  being  stretched  to  a  high  tension, 
and  that  said  cable  wire  and  said  guy  wires 
were  of  great  weight,  and  produced  much  strain 
upon  said  old,  doty,  faulty,  and  unsafe  tree, 
to  which  said  wires  were  so  attached,  and  said 
tree  and  said  wires  were  in  such  condition,  and 
were  so  existing,  at  the  time  the  deceased  re- 
ceived his  injuries  and  lost  his  life,  as  herein- 
after complained  of.  That  the  defendant  care- 
lessly and  negligently,  and  in  disregard  of  the 
lives  and  safety  of  its  employes,  and  particular- 
ly of  the  deceased,  attached  said  cable  wire  and 
said  guy  wires  to  said  old,  doty,  faulty,  and 
unsafe  tree  at  a  point  about  60  feet  from  the 
ground,  and  carelessly  and  neidigenUy,  and  in 
disregard  of  the  Ifv^  and  safety  of  its  em- 
ploy^, snd  particularly  of  the  deceased,  failed, 
neglected,  and  omitted  to  top  said  tree  above 
said  wires,  and  carelessly  and  negligently,  and 
in  disre^urd  of  the  lives  and  safety  of  its  em- 
ployes, and  particularly  of  the  deceased,  left 
the  top  of  said  tree  above  said  wires  standing, 
which  was  unsafe  and  dangerous  to  the  lives 
and  safety  of  defendant's  employ^  and  par- 
ticularly the  daceased,  in  working  near  and 
above  said  tree. 

"That  defendant  carelessly  and  negligently, 
and  in  disregard  of  the  lives  and  safety  of  its 
employes,  and  particularly  of  the  deceased,  neg- 
ligently and  carelessly  failed  and  omitted  to 
fall,  clear,  and  clean  the  timber  and  brush 
away  from  and  about  said  old.  doty,  and  faulty 
tree,  before  so  attaching  said  cable  and  said 
guy  wires  to  said  tree. 

'*That  defendant,  in  disregard  of  the  safety  of 
its  employes,  particularly  of  the  deceased,  care- 
lessly and  negligently  left  standing,  near  said 
old,  doty,  and  faulty  tree,  to  which  said  cable 
and  guy  wires  were  so  attached,  certain  timber, 
which  was  standing  between  said  guy  wires  and 
in  the  vicinity  of  and  near  to  said  old,  doty,  and 
faulty  tree,  to  which  said  cable  and  said  guy 
wires  were  so  attached. 

"That  by  reason  of  said  tree,  to  which  said 
cable  and  said  guy  wires  were  so  attached,  be- 
ing old,  doty,  and  faulty,  and  by  reason  of  the 
same  not  being  topped  above  where  said  wires 
were  so  attached,  and  by  reason  of  the  timber 
and  brush  in  the  vicinity  of  said  tree  not  being 
cut,  removed,  and  cleared  away,  and  by  reason 
of  the  great  tension  of  said  cable  and  said  gny 
wires,  and  the  weight  and  strain  upon  the 
same,  the  said  premises,  and  the  vicinity  about 
said  old,  doty,  and  faulty  tree,  were  at  the 
times  and  dates  hereinafter  complained  of,  and 
at  the  time  and  date  deceased  received  his  in- 
iuriea,  resulting  in  bis  death,  as  hereinafter 
complained  of,  an  extremely  dangerous  and  un- 
safe place  for  defendant's  employes,  and  par- 
ticularly the  deceased,  to  engage  in  their  work 


W  other  «■ 


to^e  sad  KEY-NUHBBB  In  aU  K«r-Nuinb«r«<l  DlgwU  sad  Indexes 


Digitized  by 


GoogI' 


\ 


1084 


149  PACIFIO  BSIPOBTBS 


(Or. 


of  cattmgr  and  tailing  th«  timber  about  said 
premises,  and  near  said  old,  doty,  and  faulty 
tree,  as  hereioaftCr  particularly  alleged. 

'1'bat  on  or  about  tbe  12tb  day  of  ESeptember, 
1S13,  the  deceased  was  employed  by  the  defend- 
ant to  cut  down  and  fall  timber  for  tbe  defend- 
ant in  the  mountains,  to  be  transported  to  its 
said  sawmill  and  lumbering  plant,  and  on  tbe 
14th  day  of  September,  l&la,  while  deceased 
was  so  employed  by  tbe  defendant,  the  defend- 
ant, in  disregard  of  tbe  lives  and  safety  of  its 
employes,  and  particularly  of  tbe  deceased, 
carelessly  and  negligently  instructed  and  direct- 
ed the  deceased  to  go  to  the 'vicinity  of  said 
old,  doty,  and  faulty  tree,  to  which  said  cable 
and  said  guy  wires  were  so  attached,  and  to 
tho  said  extremely  dangerous  and  unsafe  prem- 
ises, as  hereinabove  alleged,  and  carelessly  and 
Degligently,  and  in  disregard  of  tbe  lives  and 
safety  of  its  employes,  and  particularly  of  tbe 
deceased,  did  instruct  and  direct  said  deceased 
to  cut  down  and  fall  one  large  green  tree,  which 
was  standing  between  said  guy  wires,  and  at 
a  distanee  about  40  feet  from  said  old,  doty, 
and  faulty  tree,  to  which  said  cable  and  said 
guy  wires  were  so  attached,  as  hereinabove  al- 
leged, and  that  said  guy  wires  were  only  aJi>out 
20  feet  apart  at  the  ^lace  where  said  tree, 
which  deceased  was  so  instructed  and  directed 
to  fall,  was  standing, 

"That  deceased  did,  In  pursuance  to  said  in- 
structions and  directions,  so  given  bim  by  tbe 
defendant,  proceed  to  and  did  cut  and  fall  said 
green  tree  so  standing  between  said  guy  wires, 
and  at  said  distance  of  about  40  feet  from  said 
old,  doty,  and  faulty  tree,  to  wbicb  said  cable 
and  guy  wires  were  so  attached,  and  did  cut 
and  fall  tbe  same  in  a  careful,  cautious,  and 
prudent  manner,  directing  and  falling  tbe  same 
paraUel  with  said  guy  wires  and  away  from 
said  old,  doty,  and  faulty  tree,  to  which  said 
cable  and  said  guy  wires  were  so  attached. 
That  said  tree,  so  cut  and  fallen  by  tbe  de- 
ceased, bad  limbs  projecting  out  from  the  trunk 
of  said  tre^  and  that,  in  the  falling  of  said 
tree,  said  limbs,  without  any  fault  or  care- 
lessness upon  the  part  of  the  deceased,  struck 
one  of  said  guy  wires,  producing  weight  and 
strain  upon  said  wires,  and  said  old,  doty,  and 
faulty  tree,  to  wbicb  said  cable  and  guy  wires 
were  so  attached,  and  thereby  and  by  reason 
of  which  said  old.  doty,  and  faulty  tree  was 
broken,  and  the  top  thereof  broken,  and  did 
fall  and  strike  the  deceased  upon  the  head  and 
body  of  said  deceased,  mortally  wounding  and 
injuring  bim,  whereby,  and  by  reason  of  which 
Mid  mortal  wounds  and  injuries,  said  deceased 
thereafter,  and  In  the  eveaing  of  the  I4th  day 
of  September,  1913,  died.  That  said  mortal 
wounds,  injuries,  and  the  death  of  said  deceas- 
ed, which  resulted  therefrom,  were  caused  and 
produced  by  and  through  the  negligence  and 
carelessness  and  negligeoce  and  omission  of 
the  defendant,  as  hereinabove  alleged. 

"That  defendant,  by  the  eiercise  of  ordinary 
care  and  prudence,  could  have  known,  and  did 
know,  that  said  premises  above  described  were 
extremely  dangerous  and  hazardoua  to  the  lives 
and  safety  of  its  employes,  and  particularly 
tbe  deceased,  who  was  sent  to  work  near  and 
about  said  premises,  and  by  the  exercise  of  or- 
dinary care  and  prudence  could  bare  known, 
and  did  know,  that  said  old,  doty,  and  fsulty 
tree,  to  which  said  cable  and  guy  wires  were 
BO  attached,  was  extremely  dangerous  and  unfit 
to  80  use,  and  to  so  attach  said  cable  and  guy 
vires  to,  and  was  extremely  dangerous  and 
liazardoDS  to  the  lives  and  safety  of  the  em- 
ployes of  the  defendant,  and  particularly  the 
deceased,  to  be  left  so  standing  without  being 
topped,  and  could  have  known,  by  the  exercise 
of  ordinary  care  and  prudence,  and  did  know, 
that  it  was  extremely  dangerous  and  basardous 
to  lives  and  ssfety  of  its  emploj-^s,  and  psr- 
ticularly  the  deceased,  to  leave  said  premises 
in  and  about  said  old,  doty,  and  Caul^  tree. 


and  said  cable  and  said  guy  wires,  without  the 
timber  and  brush  having  been,  prior  ttaereto, 
fallen  and  cleared  away,  aud  could  have,  by 
exercise  of  ordinary  care  and  prudence,  known, 
and  did  know,  that  tbe  place  where  said  de- 
ceased was  so  instructed  and  directed  to  work, 
as  above  alleged,  and  where  said  deceased  so 
received  his  said  mortal  wounds  and  injuries, 
oa  above  alleged,  which  resulted  In  the  death 
of  said  deceased,  was  an  extremely  hazardous, 
dangerous,  and  unsafe  place  for  defendant's 
employes,  and  particularly  the  deceased,  to 
work. 

"That  the  defendant  was  the  owner  and  had 
charge  of  the  said  donkey  engine,  said  cable 
wire,  said  guy  wires,  and  said  old,  doty,  and 
faulty  tree,  and  tbe  entire  structure,  apparatus, 
and  device  so  used  by  said  defendant  in  moving, 
hauling,  and  transporting  Its  said  logs  and  tim- 
ber to  its  said  sawmill  and  lumbering  plant, 
and  had  charge  of  and  was  responsible  for  tbe 
said  work  in  which  deceased  was  engaged  at 
the  time  be  sustained  said  injuries,  so  causing 
his  death,  and  had  charge  of  and  was  rCKpunid- 
ble  for  tbe  premises  and  place  where  said  cable 
wire,  said  guy  wires,  and  said  old,  doty,  and 
faulty  tree  were  situated,  and  directed  deceased 
to  and  was  responsible  for  deceascd'a  working 
at  said  place,  near  said  cable  wire  and  said  guy 
wires,  and  said  old,  doty,  and  faulty  tree. 

"That  said  work  in  which  deceased  was  bo 
engaged  at  the  time  be  received  said  iujuries 
was  very  hazardous  and  involved  great  risk 
and  danger  to  the  lives  of  tbe  employes  of  de- 
fendant, including  the  deceased,  and  defendant 
failed  and  neglected  to  use  such  device,  care, 
and  precaution  wbicb  waa  practicable  to  use 
for  the  protection  and  safety  of  the  lives  of  its 
employes  and  tbe  protection  and  safety  of  tbe 
life  of  deceased. 

"That  said  old,  doty,  and  faulty  tree,  to 
which  said  cable  and  said  guy  wires  were  so 
attached,  could  have  been  topped  a  few  feet 
above  where  said  wires  were  so  attached,  and 
the  premises  near  said  old,  doty,  and  faulty 
tree  could  bare  been  cleared  away  by  tbe  de- 
fendant, which  would  have  rendered  the  said 
place  where  deceased  was  so  working  when  be 
sustained  said  injuries,  much  safer  and  much 
less  dangerous  to  the  -life  of  deceased,  and 
would  not  have  impaired  or  in  any  manner 
detracted  from  tbe  efficiency  and  use  of  said 
cable  wires,  and  said  guy  wires,  said  old,  doty, 
and  faulty  tree,  and  said  device  and  apparatus 
so  used  by  defendant  in  moving,  hauling,  and 
transporting  its  said  logs  and  timber  to  its  said 
sawmill  and  lumbering  plant,  and  defendant's 
failure,  neglect,  and  omission  to  use  such  care 
and  take  such  precautions,  resulted  In  deceased 
sustaining  sucQ  injuries,  which  caused  his 
death,  as  above  alleged." 

[1]  It  win  be  observed  that  the  allega- 
tions above  quoted  bring  the  cause  of  action 
fully  and  completely  within  tbe  proriaions 
of  tbe  Eauployers'  liability  Act,  both  as  re- 
gards machinery  and  an  luherently  danger- 
ous occupation.  Section  4  of  the  act  referred 
to  reads  as  follows; 

"If  there  shall  1>e  any  loss  of  life  by  leason 
of  the  neglects  or  failures  or  violations  of  the 
provisions  of  this  act  by  any  owner,  contractor, 
or  subcontractor,  or  any  person  liable  under 
the  provisions  of  this  act,  the  widow  of  the 
person  so  killed,  bis  lineal  heirs  or  adopted 
children,  or  the  husband,  mother,  or  father, 
as  the  case  may  be,  shall  have  a  right  of  actloa 
without  any  limit  as  to  the  amount  of  damsgn 
which  may  be  awarded."   Laws  1911,  p.  17. 

[2]  Plaintiff  contends  that  be  Is  entitled  to 
bring  this  action  under  the  provisloos  of  sec- 
Uon  880,  L.  O.  L.,  which  reads  as  follows: 

"When  the  death  of  a  person  Is  caused  by 
the  wrongful  act  or  omiasioii  ot  aiiotber»  the 
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peno&al  representatives  of  the  former  may 
maintain  an  action  at  law  therefor  against  the 
latter,  if  the  former  might  have  maintained  an 
action,  had  he  lived,  against  the  latter,  for  an 
injury  done  by  the  same  act  or  omiasion,  E'uch 
action  shall  be  commenced  within  two  years 
after  the  death,  end  damages  therein  shall  not 
exceed  $7,500,  and  the  amount  recovered,  if 
any,  shall  be  administered  as  other  personal 
property  of  the  deceased  person." 

This  law  was  enacted  hj  the  Legislature 
In  1862,  and  is  a  modified  version  of  the 
English  statute,  known  as  Lord  Campbell's 
Act,  adopted  because  of  the  fact  that,  under 
the  common  law,  no  recovery  could  be  had  for 
the  death  of  a  person  by  the  wrongful  act  or 
omission  ol  another.  The  Employers'  Liabili- 
ty Act  was  adopted  by  the  people  of  this 
state  by  Initiative  in  1910.  Zt  has  been  held 
by  this  -court  that  the  provisions  of  the  later 
act  do  not  repeal  section  8S0,  L.  O.  L  Statts 
V.  Twohy  Bros.  Co.,  01  Or.  606,  123  Pac.  900; 
HcEloriand  v.  Oregon  Dectrle  Ry.  Co.,  70  Or. 
28, 138  Pac.  46&  The  two  acts,  being  directed 
to  one  common  object  (that  is,  to  provide  a 
atotutory  action  for  the  death  of  a  person 
teaaltinff  from  the  wrongful  act  or  omission 
of  anotlier),  mnst  be  Cfmstnied  together,  and, 
as  ^  as  posidble,  effect  must  be  given  to 
the  provlsioDS  of  each.  A  special  provision 
foi*  a  cwtain  class  of  fsases  wiU  take  Qiat 
class'  ont  of  the  general  terms  used  In  either 
statnta  Thus  the  EmiAoyers'  Liability  Act 
IffovideB  by  whom  an  acttcm  for  the  wrongful 
acts  or  omissions  enumerated  thorein  shall 
be  butituted,  and,  as  to  a  death  arising 
th««from,  it  Is  exduslve  of  aectl<ni  880,  as 
long  as  any  one  of  the  benefldarics  named 
therein  survive,  since  the  terms  of  that  sec- 
tion are  generaL  Pittsburgh,  Ft  Wayne  & 
Chicago  Ry.  Ooi  v.  Vintng's  Adm'r,  27  Ind. 
518,  92  Am.  Dec.  209.  In  discussing  this  ques- 
tion in  the  case  aC  Statts  v.  Twohy  Bros.  Co., 
supra,  Mn  Justice  Mocwe  says: 

"The  act  first  referred  to  Is  limited  In  its 
application  to  certain  enumerated  causes,  and 
it  would  appear  that  aa  action  to  recover  dam- 
ages for  the  death  of  an  employti  could  be  main- 
tidned  only  by  a  relative  of  the  deceaBed." 

It  Is  ccmceded  that  there  can  be  but  one 
recovery ;  and  therefore  to  bolA  that  the  one 
who  first  appeals  to  the  courts  may  thereby 
bar  the  other  would  be  to  open  the  gates  to 
an  indecent  scramble  tor  precedence  in  be- 
ginning an  action  and  would  render  It  pos- 
sible for  a  designing  p^son  to  have  himself 
appointed  administrator  of  the  decedent's 
estate  even  before  the  widow  and  orphaned 
<Alldren  had  learned  of  the  calamity  which 
had  overtaken  them.  Wliile  there  is  scant 
authority  upmi  the  question  as  to  whether 
or  not  the  administrator  can  maintain  the 
action  in  the  event  of  a  failure  of  all  the 
beneficiaries  named  in  the  Bmployers*  la- 
bility Act,  we  cottdude  that  the  better  view 
Is  well  expressed  In  the  case  of  the  Pitts-* 
burgh,  rt.  Wayne  ft  Chicago  Ry.  Co.  v.  Vin- 
tng's Adm'r,  supra.  In  which  the  court  says: 


"So,  al«o,  although  by  the  provislnos  of  sec- 
tion 27  [2  Gav.  &  H.  St  1862,  p.  56]  the  ac- 
tion for  the  death  of  a  child  must  be  brought 
by  the  father,  or  in  case  of  his  death,  or  deser- 
tion of  hia  family,  or  imprisonment,  by  the 
mother,  or  by  the  guardian  for  his  ward,  it 
seems  clear  to  us  that,  where  there  was  neither 
father,  mother,  nor  guardian,  the  case,  not  be- 
ing KKCially  provided  for,  would  then  come 
within  the  provisions  of  section  18i  Tpage  330.], 
and  the  administrator  would  be  the  proper 
person  to  sue." 

[S]  There  was  some  discussion  upon  the 
argummt  as  to  whether  this  question  should 
not  have  been  raised  by  a  plea  In  abatement, 
but  we  think  that  it  goes  to  the  merits,  and 
that  a  complaint.  In  order  to  state  facts'suf- 
flcient  to  constitute  a  cause  of  action,  must 
not  only  state  facts  sufficient  to  entitle  some 
one  to  a  recovery,  but  must  also  show,  upon 
Its  face,  facts  which  disclose  that  the  plaintiff 
is  the  <me  who  Is  oitltled  to  recover.  31  Gyc. 
102,  and  cases  there  dted. 

It  follows  from  these  views  that  the  Judg- 
ment of  the  lower  court  must  be  reversed,  and 
the  action  dismissed,  without  prejudice  to  the 
right  of  the  one  entitled  nndn:  the  Xtaployera' 
Liability  Act  to  bring  an  action  tot  the  death 
of  Lalne. 

UcBRIDB^  J.,  did  not  sit 


ETAMSEN  V.  GRANDE  BONDB  LUMBER 
CO. 

(Supreme  Court  of  Oregon.    July  6,  1915.) 

1.  Masteb  and  SsBVAirr  «=»179,  204— Em- 
ployers' LiABiLn-T  Act— I*BroB  Statute. 

Where  the  administrator  of  a  servant  of  a 
lumber  company,  which  operated  a  railroad,  kill- 
ed in  the  course  of  liis  employment  on  defend- 
ant's train,  sued  to  recover  $7,500  damages  for 
the  death,  the  provisfons  of  the  Employers'  Lia- 
bility Act  (Laws  1911,  p.  16),  were  thereby 
waived,  and  reliance  placed  upon  the  statute  in 
force  prior  to  such  act  (L.  O.  L.  {  6046J,  regu- 
lating the  liability  of  railroad  companies  for  in- 
jury to  employes,  thus  rendering  the  defenses  of 
assumption  of  risk  and  negligence  of  fellow 
servant,  permissible  under  such  statute,  avail- 
able to  the  defendant  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {J  354-358.  544-546;  Dec. 
Dig.  «^179,  204J 

2.  Evidence  €=>481  —  Opinion  —  Expebt  — 

LOOOINO  COMPANT  EwPLOTfi. 

The  superintendent  of  a  logging  company's 
railway  was  competent  to  testify  whether  it  was 
necessary  for  members  of  the  crew  of  a  logging 
train  to  travel  over  the  cars  when  in  motion  In 
the  discharge  of  their  duties,  since  men  in  rail- 
road service  may  express  opinions  upon  ques- 
tions in  relation  thereto,  involving  matters  not 
within  the  knowledge  of  ordinary  jurors. 

[Ed.  Note.— For  other  cases,  sec  Evidence, 
Cent.  Dig.  §g  2248-2254 ;  Dec.  Dig.  «=3481.] 

3.  Appeal  and  Ebbob  «=s>1060  —  Haruless 
Erbob— Evidence— Necessaby  Mbtuoos  op 
Work. 

In  an  action  against  a  logging  company, 
which  operated  a  logging  railroad,  for  the  death 
of  its  servant  on  a  train,  where  defendant's  su- 
perintendent was  allowed  to  testify  that  it  was 
not  necessary  for  any  of  the  train  crew  to  trav- 
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el  over  toe  cars  while  in  motion,  the  admission 
of  BDch  opinion  evidence  was  not  prejudicial  to 
plaintiff,  since  the  fact  that  the  service,  being 
rendered  by  the  servant  in  traveUng  over  the 
train  vhile  in  motion,  could  have  been  perform< 
ed  in  a  different  manner  when  the  train  was  at 
a  standstill,  did  not  disprove  that  such  servant 
followed  the  usual  and  ordinary  course  of  bii 
employment  in  so  doing. 

[Ed.  Note.— For  other  cases,  see  Apppal  and 
Krror,  Cent.  Dig.  SS  lOOS,  1008.  4153-4157, 
4106;  Dec.  Dig.  «»1050.] 

4.  Mastbb  and  Servant  ^=>270  —  Death  of 
Sebvant^Evidence— Negative  Testimony. 

In  an  action  against  a  logging  company,  op- 
erator of  a  railroad,  for  the  death  of  a  8er\'»iit 
throdJ^h  the  breaking  of  a  chain  securing  logs  to 
a  car  in  motion,  testimony  of  defendant's  logging 
and  railway  superintendent  that,  during  the  12 
years  be  had  been  with  defendant,  he  bad  never 
known  a  chain  to  break,  except  on  that  one  oc- 
casion, was  not  inadmissible  under  the  rule  thiit 
the  negative  testimony  of  a  witness  that  he  did 
not  see  an  occurrence  ordinarily  affords  no  evi- 
dence, since  such  rule  has  no  application  to  one 
whose  duty,  as  superiutendent  of  a  business  or 
department  thereof,  is  to  observe  and  note  the 
happening  of  events  tending  to  promote  or  re- 
tard work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  91^27,  932;  Dec.  Dig. 
«=>270.] 

5.  Appeal  and  Ebrob  <s==>92G— Pbesuuftzons 

— QUAXJFICATION  OF  EXPEBT. 

In  an  action  against  an  employer  for  death 
of  a  servant  by  the  breaking  of  a  chain  securing 
logs  on  a  train,  where  the  defendant  logging 
company's  superintendent  was  allowed  to  give 
his  opinion  in  evidence  as  to  the  strength  of 
wire  with  which  broken  chains  were  repaired, 
as  compared  with  the  strength  of  a  link,  and 
where,  on  appeal,  the  bill  of  exceptions  set  out 
no  testimony  as  to  the  witness'  qualihcatious  as 
QO  expert  on  the  ^iut,  except  that  he  had  bad 
many  years'  experience  as  defendant's  superin- 
tendent, the  court  would  assume  that  be  was 
qualified,  and  that  the  jurors  had  no  general 
knowledge  of  the  subject  testified  to. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Uig.  §§  1279,  2899,  3f29,  3730, 
37a5-3747;   Dec.  Dig.  €=>926.J 

6.  Master  and  Sebvant  ©=3124  —  Duty  to 
Servant— Safe  Affliances— Long  Use  of 
Iiipu:mf.nt. 

An  appliance,  sucb  as  a  chain  used  In  se- 
curing logs  to  a  railroad  car,  that  has  been  used 
for  a  long  time  in  safety,  may  bo  continued  in 
use  without  imputation  of  want  of  care  to  the 
employer  thereby,  if  such  appliance  has  not  be- 
come obviously  dangerous. 

[Kd.  Note. — For  other  cases,  ace  Master  and 
Servant,  Cent.  Dig.  SS  235-242;  Dec  Dig. 

7.  Master  and  Servant  «=»124  —  Duty  to 

Servant— Inspection  of  Appliance. 

The  purchase,  by  an  employer,  of  chains  to 
be  used  by  his  servants  to  secure  logs  to  a  rail- 
road car,  from  a  reputable  manufacturer  of 
chains  for  such  purpui^e,  did  not  relieve  the  em- 

{>loyer  of  his  duty  to  the  servants  of  ins[iection 
ly  a  competent  person  as  to  the  fitness  and  safe- 
ty of  the  articles  for  the  use. 

[Ed.  Note. — For  other  onaes.  see  MaatPr  and 
Servant,  Cent.  Dig.  SI  235-242;  Dec.  Dig.  <^ 
124.) 

&  Masteb  and  Servant  ®=»27S— Injuries  to 
Sebvant— Sufficienct  or  Bvidbnce. 

In  an  action  for  death  of  an  employ^  on  a 
logging  company's  train,  evidence  Acid  sufficient 


to  support  finding  that  company  was  not  negll* 

gent  as  charged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  K  954.  95fl-958,  900-OflO, 
971,  972,  977;  Dec.  Dig.  «=a278.] 

9.  Death  «=931  —  Action  —  Pabtt  Esttixed 
to  Sue— Administrator. 

Tbe  administrator  of  a  deceased  employ^  ia 
incompetent  to  maintain  an  action  against  the 
emplo.ver  for  damages,  for  tbe  death,  when  It  is 
alleged  to  hava  been  caused  by  aoch  employer's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  85,  87-46,  48;  DecTbig.  «=a31.] 

In  Banc.  Appeal  from  Circuit  Court,  Un- 
ion County;  J.  W.  Knowlea,  Judge. 

Action  by  P.  Evanaen,  administrator  of  the 
estate  of  Andrew  BrodreskUt,  against  tbe 
Grande  Ronde  Lumber  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

This  Is  an  action  by  P.  EraBaen,  as  admin- 
istrator of  tbe  estate  of  Andrew  Brodreskift, 
deceased,  against  tbe  Grande  Ronde  Lumber 
Company,  a  corporation,  to  recover  damages 
resulting  from  tlie  deatb  of  tbe  plaintiff's  In- 
testate, which  It  Is  alleged  was  caused  by 
tbe  defendant's  negligence  in  tbat  there  was 
a  failure  to  provide  a  safe  place  in  which 
brakemen,  employed  on  a  logging  train,  were 
required  to  perform  tbe  services  demanded 
of  them,  in  not  suitably  Inspecting  the  cars, 
chains,  fasteners,  and  appliances  used  in 
connection  with  the  train,  in  not  Iceeplng  In- 
strumentalities In  good  repair,  end  in  not 
using  sutticlent  chains  upon  cars  to  hold  lugs 
safely  thereon,  in  ccaisequence  of  which  An- 
drew Brodreskift  was  thrown  from  a  car  of 
logs  and  instantly  killed,  to  the  damage  of 
Ills  estate  in  the  sum  of  $7,500.  The  answer 
denied  the  negligence  charged,  and  averred 
In  effect  tliat  the  deceased  was  an  exiierl- 
enced  brakeman  who  knew  and-assumed  the 
dangers  incident  to  his  euiployuieut;  that  the 
lujury  resulted  from  an  unavoidable  acei- 
dent,  unless  It  was  caused  by  tlie  contribu- 
tory ncgUgeuce  of  Brodreskift;  and  tbut,  If 
there  was  any  carek'ssuesa  on  the  iiart  of 
any  one  other  than  the  deceased,  it  was  the 
negligence  of  fellow  servants.  A  demurrer 
to  the  answer  on  the  ground  that  it  did  not 
state  facts  suflicieut  to  constitute  a  defence 
was  overruled,  whereupon  the  reply  put  in 
Issue  the  averments  of  new  matter  in  the 
answer.  Based  upon  tbe  issues  thus  formed, 
tbe  cause  was  tried,  resuttiog  iu  a  verdict 
and  judgment  for  tiie  defendant,  and  tbe 
pltilutiff  appeals. 

Geo.  T.  Cochran  and  C.  R.  Eberhard,  both 
of  La  Grande,  for  a]']K>llnnL  C  11.  Finn,  of 
La  Grande,  for  Tcs]ioudent. 

MOORE,  O.  J.  (after  stating  the  facta  as 
above).  [1]  It  is  maintained  tbat  an  error 
was  committed  In  overruling  the  demurrer. 
The  defens&i  lnteri>08ed  are  allowable,  u»> 
less  tbe  Employers'  Liability  Act  has  elim- 
inated tliem.   When  an  action  Is  bronght  by 
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an  admliiistrator  to  recover  damages  for  tbe 
deaOi  oC  Ms  Intestate,  alleged  to  bave  been 
caused  by  ttie  defendant's  negligence,  and 
the  amount  of  the  Judgment  demanded  Is 
limited  to  $7,tS00,  It  Is  believed  that  the  pro- 
Tlsi<His  ot  the  Employers'  Liability  Act  are 
thereby  walTed,  and  reliance  is  placed  npon 
the  statute  as  it  existed  prior  to  the  enact- 
ment referred  to,  thus  rendering  the  cause 
of  action  liable  to  the  defenses  set  op  herein. 
L.  O.  L.  I  e946.  No  error  was  committed  as 
alleged. 

The  evidence  Oxowa  that  the  defendant 
owns  at  Perry,  Or.,  a  sawmill,  where  it  man- 
noctures  lumber  from  logs  whi<^  are  cut  In 
the  Blue  Mountains  and  transported  over  the 
defendant's  railway  to  Hllgard,  and  thence 
over  the  line  of  the  Or^on-Washlngton  Ball- 
way  ft  Navigation  Company  to  the  mill.'  Tbe 
grade  of  the  defendant's  railway  la  quite 
steep  In  some  places,  and,  In  order  safely  to 
transport  logs,  the  flat  cars  used  for  that 
purpose  contain  air  brakes  that  are  operated 
by  the  engineer  in  charge  of  the  lot^motive. 
Bach  car  has  a  supplemental  reservoir,  called 
a  retahier,  which,  when  filled  with  air  from 
the  en  gin  e,  will  maintain  adequate  pressure 
np<m  the  brakes  frcan  four  to  eight  minutes. 
The  v^ldes  used  for  hauling  logs  ate  flat 
cars  nsnally  longer  than  the  load  transport- 
ed. Near  each  end  of  the  cars  are  placed 
iron  cross  bunkers.  In  each  end  of  whldi 
are  Inserted  short  iron  standards.  A  der- 
rick Is  generally  employed  to  load  on  cars 
logs,  only  two  of  which.  If  large,  are  placed 
In  the  lower  course,  but,  if  smaller  logfi  are 
taken,  three  are  then  used.  Across  the  low- 
er layer  of  logs  on  each  car  extend  chains, 
called  wrappers,  that  are  fastened  to  clevises 
in  the  iron  standards,  and  wooden  wedges 
are  driven  beneath  the  outer  lo^  in  order  to 
tighten  the  wrappers  so  as  to  keep  the  load 
from  slipping  on  the  deck  of  tbe  cars.  When 
reaching  the  level,  after  descending  the 
mountains  with  a  train  load  of  logs,  it  was 
occasionally  the  practice  of  brakemen  to 
paas  over  cars  and  turn  down  the  retainers, 
thereby  allowing  the  compressed  air  to  es- 
cape. On  December  22,  1913,  as  a  train  load- 
ed with  logs,  having  the  locouiotive  in  front 
backing,  liad  nearly  reached  the  level,  the  en- 
gineer, glancing  back,  saw  Bi-odresklft  walk- 
ing towards  him  ou  the  top  of  lugs,  and  soon 
thereafter  the  engineer,  agnlu  looking  In  that 
direction,  observed  logs  falling,  whereupon 
he  immediately  halted  tbe  train,  and  em- 
ployes going  back  found  Brodreskift  lying 
on  the  ground,  having  sustained  a  fracture 
of  the  base  of  the  skull,  from  the  effects  of 
which  he  instantly  died.  It  was  further  dis- 
covered that  the  wrapplug  chain  on  the  front 
end  of  a  car  had  be^  broken  about  three 
links  from  the  standard  on  the  right  side, 
and  that  the  rear  standard  on  tbe  left  side 
was  also  broken.  Whether  Biodreskift  fell 
from  the  car,  or  jumped,  or  was  thrown  off, 
Is  not  known.  When  found,  he  was  lying 
with  his  head  towards  tbe  car,  and  about  six 


feet  from  it  No  fallai  log  was  nearer  than 
two  feet  from  him.  His  bat,  however,  was 
found  <m  the  ground  among  tbe  lo^.  Ttx 
testimony  of  plalntUTs  witnesses  tended  to 
show  that,  at  the  time  Brodreskift  lost  his 
life,  be  .was  employed  by  the  defendant  as  a 
brakeman  upon  its  logging  train,  and  was 
perf onnlng  bis  required  duties  in  going  over 
tbe  loaded  cars  while  in  motion  to  release  tbe 
retainers,  thereby  preventing  the  train  from 
being  halted  on  tbe  level,  when  the  wrapping 
chain  broke,  and  be  was  killed. 

[2,  t]  Ed  Bean,  the  superintendent  of  the 
defendant's  logging  department  and  railway, 
testified  that  he  bad  charge  of  this  branch 
of  the  work;  that  be  was  absent  from  De- 
cember 1,  1813,  to  February  1,  1914,  but  be- 
fore leaving  he  had  issued  verbal  rules  and 
iostnictlons  to  the  employes  engaged  in  the 
train  service, ,  which  rules  were  in  effect 
when  he  returned;  that  thrae  Instructions 
were  obeyed;  and  that  it  was  not  the  duty 
of  any  of  the  train  crew  to  travel  over  tbe 
cars  while  in  motion.  In  tbls  connection  be 
was  aSked:  "State  whether  or  not  It  was 
necessary  for  them  (referring  to  members  of 
the  train  crew)  to  travel  over  the  cars  when 
they  were  in  motion?"  An  objection,  inter- 
posed to  tbls  command  on  the  ground  that 
the  answer  sought  was  Incompetent,  irrele- 
vant, and  immaterial,  was  overruled,  and  an 
exception  allowed,  whereupon  the  witness 
answered,  "It  was  not;"  and  it  is  contended 
that  an  error  was  thereby  committed. 

It  is  argued  that  the  question  to  be  con- 
sidered was  whether  or  not  it  wa?  the  duty 
of  tbe  deceased  to  pass  over  loaded  cars 
when  tbey  were  in  motion,  and  that  in  per- 
mitting Bean,  who  did  not  see  the  accident, 
to  state  upon  oath  that  there  was  no  neces- 
sity for  a  brakeman  to  travel  over  moving 
cars  loaded  with  logs,  was  allowing  the 
witness  to  express  an  opinion  upon  a  matter 
not  requiring  any  particular  skill,  thereby 
foreclosing  the  competency  of  the  Jury  to  de- 
termine the  matter.  Did  the  wrapper  cliain 
break  by  reason  of  the  defendant's  uegU- 
gence?  was  the  principal  issue  to  be  deter- 
mined. After  the  happening  of  almost  any 
accident,  alleged  to  have  been  caused  by  neg- 
ligence, it  is  possible  for  interested  perijoii:i 
to  testify  that  some  other  melliod  of  perform- 
ing the  work  In  which  the  servant  was  en- 
gaged when  he  was  hurt  could  have  l>een 
pursued;  and  hence  it  was  uuueoessnry  for 
him  to  have  taken  tbe  position  wliich  be  oc- 
cupied at  tbe  time  he  was  Injured.  It  Is 
manifest  from  the  testimony  that  In  order  to 
prevent  the  train  from  coming  to  )j  stanUwUlI 
when  It  reached  the  level,  after  descending 
tbe  mountain,  it  was  expedient,  at  least,  that 
the  retainers  should  be  turned  down  when 
the  cars  were  In  motion,  "Necessity,"  as  the 
term  was  used  in  the  question  complained  of, 
evidently  meant  an  Inquiry  as  to  whether  or 
not  it  was  indispensable  that  the  retainers 
.should  be  turned  down  when  tbe  cars  were 
in  motion,  or  whether  some  other  method 
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could  have  been  adopted  or  some  dlCCerent 
condition  of  tlie  train  selected  where  the 
pressure  upon  the  brakes  could  have  been 
safely  released.  It  Is  possible  that  such  serv- 
ice could  have  been  performed  in  a  manner 
different  from  that  pursued  by  Brodreskift, 
but  because  this  might  have  been  done  does 
not  disprove  the  fact  that  he  followed  the 
usual  and  ordinary  course  in  discharging  a 
duty. 

Men  engaged  in  the  railroad  service  are  ex- 
perts in  that  branch  of  transportation  and 
may  express  opinions  upon  questions  in  rela- 
tion thereto  when  the  inquiry  involves  mat- 
ters not  within  the  knowledge  of  ordinary 
jurors.   Lawson,  Ex.  Ev.  (2d  Ed.)  p.  91. 

In  Galveston,  etc.,  R.  Co.  v.  Bohan  (Tex. 
CiT.  App.)  47  S.  W.  1052, 1053.  it  was  decided 
that  a  witness  who  was  an  expert  In  the  case 
of  railroad  traelts,  and  bad  had  many  years' 
experience  as  section  foreman,  was  compe- 
tent to  testify  as  to  the  necessity  of  a  track 
walker  In  a  particular  freight  yard,  although 
he  bad  not  worked  In  sacb  yard  within  two 
years.  In  deciding  that  case,  Mr.  Chief  Jus- 
tice Uarrett  remarks: 

"Tlie  enBlneer,  firemau,  brakeman,  conductor, 
section  foreman,  and  experienced  men  in  otiier 
departments  may  testify  as  to  what  is  usual, 
cuKtomary,  or  necessary  to  be  done  in  their  spe- 
cial lilies  of  work." 

In  Nowell  v.  Wright,  3  Allen  (Mass.)  166, 
80  Am.  Dee.  62,  it  was  ruled  that,  in  receiv- 
ing the  opinion  of  tenders  of  drawbridges  as 
to  the  necessity  of  keeping  the  gates  of  the 
bridge  shut  and  hanging  out  lanterns  while 
thp  draw  -was  open  In  the  nighttime,  the 
trial  court  committed  error. 

In  Chicago,  etc.,  R.  Co.  v.  Cummings,  24 
Ind.  App.  192,  53  N.  E.  1026,  which  was  an 
action  to  recover  damages  caused  by  the  de- 
fendant's alleged  negligence  in  unnecessarily 
sounding  a  locomotive  whistle,  Jt  was  held 
that  the  opinion  of  an  engineer  that  the 
blowing  of  a  whistle  at  the  time  and  place 
mentioned  was  unnecessary  was  incompetent 

In  Lane  v.  New  York,  etc.,  R.  Co.,  93  App. 
Dlv.  40,  86  N.  Y.  Supp.  947,  In  allowing  an 
expert  witness  to  testify  that  rules  suggested 
by  him  were  necessary.  It  was  determined 
that  an  error  had  been  committed,  and  that 
It  was  competent  for  the  jury,  when  all  the 
facts  and  circumstances  bearing  upon  the 
situation  had  been  placed  before  them,  to 
determine  the  question  for  themselves. 

In  New  York  Electric  Equlpmeut  Co.  v. 
Blair,  79  Fed.  896,  25  C.  O.  A.  216,  whlch.was 
an  action  to  recover  damages  alleged  to  have 
been  caused  by  tbe  defendant's  negligence  In 
hoisting  pipes,  It  was  concluded  not  to  be 
competent  for  a  witness,  called  as  an  expert, 
to  state  whether  it  was  necessary,  in  the 
proper  performance  of  duty  In  hoisting  pipe, 
that  certain  specified  precautions  should  be 
taken,  since  the  question  was  one  which  the 
Jury  could  determine  upon  a  statement  of  the 
facts.  To  the  same  effect,  see,  also,  Meyers 
V.  Highland  M.  Co.,  28  I'tah,  96,  77  Pac.  347. 

It  l8  quite  probable  that,  it  directly  asked. 


Mr.  Bean  could  have  said  the  retalnera  might 
have  been  turned  down  when  the  train  came 
to  a  stop  for  that  purpose ;  but,  however  this 
may  be,  the  witness,  as  superintendent  of  the 
defendant's  railway  and  logging  department, 
was  undoubtedly  qualified  to  express  an  opin- 
ion, and,  having  testified  tliat  It  was  unneces- 
sary for  the  brakeman  to  pass  oven  the  load- 
ed cars  when  in  motion,  it  Is  not  believed 
that  the  answer  to  the  question  objected  to 
prejudiced  the  plaintlfTs  rights. 

[4]  The  witness  Bean  was  permitted,  over 
objection  and  exception,  to  testify  that  dur* 
lug  the  12  years  be  had  been  employed  by  the 
defendant  he  had  never  known  a  wrapper 
chain  to  be  broken  while  a  train  of  cars  load- 
ed with  logs  was  descending  tbe  mountains, 
except  in  the  particular  Instance  wben  Bro- 
dreskift was  injured,  and  It  Is  insisted  that 
an  error  was  thereby  committed.  It  is  ar- 
gued that  Bean  was  absent  from  tbe  io^ng 
camp  about  Uuee  months  dorlng  which  time 
tbe  injury  eoo^lained  of  occurred;  that  it 
does  not  appear  that  he  acccHupanied  the 
train  on  each  trip  that  was  made ;  and  that 
this  'species  at  proof  is  an  att«npt  to  make 
tbe  snperitttendeut's  lack  of  knowledge  posi- 
tive ertdMice  of  due  care.  It  must  be  conced- 
ed that  native  testimony,  if  permitted  to  be 
glToi  a  pwaon  who  did  not  perceive  a  ^ct, 
the  exlabHice  of  which  is  the  subject  of  judi- 
cal investigation,  ordinarily  affords  no  evi- 
dence that  the  Incident  did  not  occur  as  al- 
leged. TbA  testimony  of  a  single  reputable 
witness,  who  states  that  be  saw  a  crime  com- 
mitted by  tbe  person  <diarged  therewith,  will 
outweigh  the  testimony  of  a  multitude,  who 
may  assert  that  they  did  not  see  tbe  person 
charged  perpetrate  the  offense.  This  rule  of 
evidence,  however,  can,  upon  principle,  have 
no  application  to  a  person  whose  duty,  as  su- 
perintendent of  a  business  enterprise  or  a  de- 
partment thereto,  Is  to  observe  and  note  tbe 
happening  of  events  which  tend  to  promote 
or  retard  the  wwfe  in  wbiiAi  he  is  engaged,  in 
order  that  be  may  guard  against  a  repetitlra 
of  tbe  incidents  which  binder  the  operation. 

It  was  the  particular  province  of  Mr.  Bean 
to  know  whether  or  not  a  wrapper  chain  had 
ever  been  brok^  when  a  loaded  train  was 
descending  the  mountain,  and  his  testlm<H)y 
on  that  subject  was  proper,  assuming,  as  we 
must,  that  ample  opportunity  was  given  for 
cross-examination  as  to  his  means  of  acquir- 
ing the  Information  of  whicli  he  testified. 

[S]  The  testimony  received  tended  to  show 
that,  in  loading  logs  after  tbe  lower  layer 
had  been  placed  on  the  cars  and  secured  by 
wrappers,  other  logs  put  on  tbe  top  of  tbe 
load  would  be  dropped  some  distance,  occa- 
sionally breaking  the  diains,  which  fractures 
were  temporarily  repaired  at  the  logging 
camps  by  improvised  links  made  of  baling 
wire.  In  r^rrlng  to  such  repairs,  Mr.  Bean 
was  asked:  "And  what  was  tbe  relative 
strength  of  tliat  mass  of  baling  wire  between 
the  links  in  comparison  with  the  link?"  An 
objectioQ  to  tiie  inquiry  made  on  tbe  ground 
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tbat  it  'wan  Incompetent,  Irrdevant,  <  and  Im- 
materlBl,  and  tbat  the  witness  was  not  shown 
to  he  qualified  to  answer  the  qaestlou,  was 
overruled,  and  the  superintendent  replied: 
"It  made  It  stronger  than  the  link."  It  is 
maintained  that  the  answer  given  interfered 
with  the  province  of  the  Jury,  and  was  erro- 
neons. 

The  bill  of  exceptions  does  not  purport  to 
set  out  any  of  the  testimony  tending  to  show 
what  Mr.  Bean's  qualifications  as  an  expert 
were,  except  that  he  bad  many  years'  exite- 
Tience  as  the  defendant's  saperint^dent. 
From  this  circumstance  alone,  and  In  the  ab- 
sence of  any  testimony  on  the  subject,  It  will 
be  taken  for  granted  that  he  was  competent 
and  qualified  to  state  the  relative  strength  of 
the  wire  link,  and  that  ordinary  Jurors  had 
no  geueral  knowledge  of  the  subject. 

[fl]  George  Stoddard,  the  defendant's  gen- 
eral manager,  In  referring  to  the  chains  uf^ed 
as  wrappers,  was  permitted,  over  objection 
and  reception.  In  answer  to  the  question, 
"Where  did  yon  get  them?"  to  say: 

"They  come  through  the  Marshall- Wells  Hard- 
ware Company  of  Portland.  Q.  What  are  thest 
chains  called  in  commerce?  A.  American  steel 
proof  test  proof  chains.  Q.  Do  you  know  whptb- 
er  they  are  blacksmith  made  or  factory  made? 
A.  I  suppose  factory  made.  *  •  *  Q.  Now, 
then,  you  may  state  from  ^our  knowledge  wheth- 
er these  chains  come  from  a  reputable  factory 
for  making  cfaaias  of  tbat  character!  A.  Yea; 
they  do." 

Based  on  this  and  other  testimony  the 
court  charged  the  Jury  as  follows: 

"I  instruct  yon  that  it  is  the  master'a  doty  to 
exercise  reasonable  care  only.  It  is  not  suffi- 
cient to  show  tbat  defendant  might  have  bad 
better  or  safer  machinery  or  methods  than  the 
ones  it  uses,  nor  was  he  bound  to  adopt  every 
latest  improvement.  It  is  a  well-settled  rule 
that,  when  an  appliance  has  been  in  daily  use 
for  a  l<mg  time  and  proved  safe,  (and)  its  use 
may  continue  without  the  Imputation  or  want  ol 
care.  So  that  if  you  find  irom  the  teatlmony 
that  the  cbeins  used  by  defendant  In  this  case 
in  binding  its  logs  on  its  cars  broke  at  time  of 
such  accident,  and  that  the  same  caused  the 
death  of  Andrew  Brodresklft,  and  you  further 
find  that  such  chain  was  purchased  of  a  repu- 
table manufacturer,  manufactured  for  the  pur- 
poses defendant  used  same,  and  tliat  such  break- 
age was  from  some  hidden  defect  which  was  uo- 
ducoverable  by  ordinary  inspection,  then  the  de- 
fendant was  not  guilty  of  negligence,  and  your 
verdict  should  be  for  defendant?' 

An  exception  having  been  taken  to  this  In- 
structkm,  It  Is  contended  that  an  error  was 
c<Humitted  In  giving  It.  An  examination  of 
the  language  employed  will  show  that  If  the 
word  "and,"  Indicated  by  parentheses,  be  re- 
tained, a  part  of  the  sentence  wu  evidently 
omltt^  by  the  facial  reporter.  If,  however, 
tbe  stenographer  Inadvertently  Indnded  that 
word  the.  ronalnlng  part  ot  that  sent^ce, 
"its  use  may  contlniu  without  the  Imputation 
chC  want  of  car«^"  aa  a  declaration  <tf  a  legal 
prindiile,  Is  not  universally  true.  A  c^aln 
To^y  have  been  in  dally  nse  for  a  long  time 


and  proved  safe,  and  yet  such  employment  so 
Impaired  its  strength  that  a  cc»itiDuatlon  of. 
the  use  would  become  extremely  dangerous. 
The  Idea  undertaken  to  be  expressed  by  the 
language  referred  to  was  evidently  obtained 
from  the  case  of  Sappenfield  v.  Main  St.,  etc., 
H.  R.  Ca,  91  Cal.  48,  57,  27  Pac.  590,  592, 
where  It  is  said: 

"It  is  a  weil-settled  rule  that  when  an  appli- 
ance or  machine,  not  obviously  daDgcrous,  has 
been  in  daily  use  for  a  long  time,  and  has  uni- 
formly proved  safe  and  efiicient,  its  use  may  be 
continued  witliout  the  imputation  of  imprudence 
or  carelessness." 

The  rale  thus  referred  to  may  be  control- 
ling In  SMue  cases,  but  the  omission  from  the 
Instructlffli  diallehged  of  the  phrase  "not  ob- 
viously dangercms,'*  as  set  forth  in  a  part  of 
the  opinion  quoted,  renders  the  charge  com- 
plained of  Inapplicable.  It  la  possible  that  a 
careful  examination  of  the  links  would  have 
disclosed  that  nee  bad  not  worn  them,  and 
for  that  reason  the  chain  was  not  obviously 
dangerous.  But,  however  this  may  be,.tbe 
part  of  the  chuge  to  which  attention  has 
been  called  did  not  correctly  state  the  law. 

[7]  The  purchase  of  a  chain  from  a  reputa- 
ble manufacturer  who  makes  snch  Instrumen- 
talities for  the  purpose  for  which  it  was  nsed 
by  the  defemdant  did  not  avoid  the  necessity 
of  a  careful  examlnatlwi  ot  each  link  by  some 
person  conqtetent  to  Judge  of  Its  fitness  for 
the  ntmost  strain  tbat  was  Ukely  to  be  placed 
upon  the  diain.  Morton  v.  Detroit,  etc.,  B. 
Co.,  81  Mich.  423,  433,  46  N.  W.  HI. 

The  instructioa  comida^ned  of,  and  many 
other  alleged  errors  that  have  been  assigned, 
have  been  carefully  conshlerea;  but  when 
viewed  in  c<Hmectioa  with  the  entire  teKtl- 
mony,  instmctlons,  etc.,  whldi  are  attached 
to  and  made  a  part  of  the  bill  of  exceptiont}. 
It  Is  believed  that  no  prejudicial  error  was 
ccHnmltted  at  the  trial. 

[I]  No  person  saw  Andrew  Brodresklft 
when  he  was  hurt,  and,  as  he  instantly  died. 
It  was  impossible  for  plaintUTs  counsel  accu- 
rately to  determine  the  proximate  cause  of 
his  injury.  A  careful  examlnatirai  of  tbe  en- 
tire testimony  convinces  ns  that,  notwith- 
standing the  matters  referred  to  as  alleged 
errors,  the  jury  properly  determined  that  the 
defendant  was  not  negligent,  as  averred  tn  the 
complaint. 

[9]  Since  this  oplulon  was  written,  the  case 
of  Nieml  T.  Stanley  Smith  Lumber  Co.,  149 
Pac.  1033,  has  been  decided  oa  rehearing,  hold- 
ing an  admlnlstratcff  an  incompetent  party  to 
maintain  on  action  to  recover  damages  for 
the  death  of  his  Intestnte,  whm  alleged  to 
have  been  caused  by  the  n^iUgence  of  his  em- 
ployer. 

Observing  the  rule  established  In  that  case, 
we  cmdnde  that  the  plaintiff  herein  was  not 
entitled  to  maintain  tUs  action,  and  as  to 
him  the  jt^gmqnt  must  be  and  Is  afllnued. 
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SMITH  T.  NATIONAI*  SURETY  CO. 
(Supreme  Court  of  Orejcon.   Jul;  6,  1015.) 

1,  PLEADVHa  «=»34  T-  Complaint  —  Suffi- 
ciency, 

When  not  attacked  by  demurrer  or  motion 
as  not  Btatioff  the  cause  of  action,  every  ren- 
Bonable  intendment  will  be  invoked  to  sustain 
the  complaint  after  verdict. 

[Ed.  Xotc— For  other  cnnea,  ««?  Plonding, 
Cent  Dig.  »  5%.  66-74;  Deo.  Dig.  ^34.] 

2.  Ijabcent  €=3l3  —  Offenses  —  What  Con- 
stitutes. 

Consent  ef  the  owner,  obtained  by  fraud,  to 
the  taking  vt  his  property  does  not  prevent  the 
taking  from  being  larceny. 

[Ed.  Note.— For  other  crsps,  see  Larceny, 
Gent  Dig.  U  32,  S3 ;  Dec.  Dig.  «s»13.] 
8.  INSUBANCB  «=»629  — Theft  Insurance  — 

Complaint— S  ufficib  N  CT. 

A  policy  was  conditioned  for  protection 
against  direct  loss  by  burglary,  theft,  or  lar- 
ceny of  any  property  described  in  the  schedule, 
occasioned  by  its  felonious  abstraction  from  the 
interior  of  the  premises  occupied  by  the  insured. 
A  complaint  averred  that  while  the  policy  was 
in  force  there  was  taken  from  insured's  apart- 
ment without  her  consent,  by  one  B.,  who  sur- 
reptitiously and  fraudulently  obtained  access 
to  the  apartment  jewelry  of  a  value  jtreater 
than  $1.5(K),  none  of  which  had  been  recovered. 
It  appeared  that  B.  by  misrepresentations  ac- 
quired possession  of  the  property,  which  he  nev- 
er returned.  Held,  that  the  complaint  was  suf- 
ficient to  state  a  cause  of  action,  there  being 
under  L.  O.  L.  S  709,  a  presumption  of  owner- 
ship from  insured's  possession  and  the  com- 
plaint charging  larceny,  burglary,  or  theft  rath- 
er than  the  obtaining  of  the  property  under  false 
pretenses. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  II  l%75-ir>80,  lSS4-t586.  1592, 
1SQ8;  Dec.  Dig.  «=>629.1 

4.  Evidence  ^^».'^85  —  Documentary  Evi- 
dence—Pabol  Evidence  to  Vary. 

A  statement  of  loss  furnished  to  the  in- 
surer ma>'  be  explained  by  parol  evidence,  where 
it  was  not  one  which  was  necessary  to  be  in 
writing. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig,  §§  1757,  1758 ;  Dec.  Dig.  ^sw-TSS.] 

5.  Appeal  and  Ebbob  «=slOBO— Revibw  — 

Harmless  Ebbob. 

The  admission  of  corroborative  evidence 
which  had  no  substantial  influence  on  the  deter- 
mination was  harinless. 

.  [Ed.  Note. — For  other  cases,  see  Appeal  and 
KiT.ir,  Cent.  Dig.  S§  lf><^.  1009,  4153-4157, 
410U;   Dec  Dig.  <@=>1050.] 

6.  INSUBANCE  «=>658  — Theft  Insurance- 

ACTIONEh-EVIOENCE. 

In  an  action  on  a  theYt  policy  to  recover 
the  value  of  jewels  which  were  obtained  from 
plaintiff  by  fraud,  evidence  of  her  reason  for 
surrendering  possession  of  the  jewels  was  ad- 
missible to  show  that  the  property  was  really 
stolen. 

[Ed.  Note.— For  other  cases,  we  Insurance, 
Cent  Dig.  H  1089,  1600,  16M:  Dec.  Dig.  «s» 

05S.1 

Department  1.  Appeal  from  Circuit  Court, 
Mnltnomah  Gonnty ;  GustBT  Anderson, 
Jadge. 

Action  by  Bessie  Smith  against  tbe  Na- 
tional Surety  Company,  a  corporation.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


This  is  an  action  to  recover  upon  what  Is 
known  as  a  "burglary"  insurance  policy. 
From  the  record  in  tlie  case  it  aiq^rs  that 
In  January,  1914.  the  plaintiff,  who  was  liv- 
ing in  the  Stelwyn  Apartments.  Portland, 
Or.,  was  tbe  holder  of  such  a  [Mllcy  from  tbe 
defendant  corporation  for  the  protection  of 
certain  Jewelry  and  precious  stones.  A  nuu 
by  tbe  name  of  Booz,  an  ex-convlct,  having 
learned  that  plaintiff's  husband  was  oat  of 
town,  called  upon  her  at  her  apartmeuts, 
and,  representing  that  he  was  a  detective  of 
tbe  dty  police  force,  stated  that  she  was 
wanted  as  a  witness  In  a  criminal  charge 
against  a  man  charged  with  forging  her  hus- 
band's name  to  a  check  for  a  large  sum  of 
money,  and  demanded  that  she  should  give 
bail  for  her  appearance  at  the  trial.  She  ex- 
plaiued  that  she  did  not  have  the  money  re- 
quired for  such  purpose,  and  Boaz  suggested 
that  she  might  let  him  take  her  Jewelry  as 
a  pledge  for  her  appearance.  She  thereupon 
went  into  her  bedroom  and  brought  out  her 
jewel  case,  from  which  he  helped  liimself  to 
a  quantity  of  valuable  ornaments  of  an  ag- 
gregate value  exceeding  11,500.  The  valua- 
bles were  never  recovered,  and  this  action 
followed.  By  stipulation  it  was  tried  by  the 
court  without  a  jury,  and  Judgment  was  en- 
tered in  favor  of  plaintiff,  from  which  thia 
appeal  Is  taken. 

Harrison  Allen,  of  Portland  (Griffith,  Lett- 
er &  Allrai,  and  T.  S.  Robinson,  all  of  Port- 
land, on  the  brief),  for  appellant  C.  E.  S. 
Wood  and  Prescott  Cooklngbam,  both  of 
Portland  (Wood,  Montague  &  Hunt,  o£  Fort- 
land,  on  the  brief),  for  respondent. 

BENSON,  J.  (after  stating  the  facts  aa 
above).  Tbe  principal  assignment  of  errur 
consists  In  defendant's  contention  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  docs 
not  allege  burglary,  theft,  or  larceny,  and  that 
there  is  no  allegation  of  ownership  of  the 
property  taken.  The  portion  of  the  com- 
plaint which  is  material  in  this  discussion 
reads  as  follows: 

"Thereafter,  and  while  said  policy  of  insnr- 
ance  was  in  full  force  and  effect,  to  wit,  the 
day  of  January,  1914,  there  was  surrepti- 


tiously and  feloniously  taken  from  the  apart- 
ment of  the  plaintiff  in  the  said  Stelwyn  Ansrt- 
ments,  Washington  and  St.  Clair  streets,  Port- 
land. Or.,  without  the  plaintifTs  consent,  by 
one  Gcorce  Boaz.  who  surreptitiously  and  frnnd- 
ulently  obtained  access  to  said  apartment,  jew- 
elry and  precious  stones  of  a  value  greater  than 
$1,500,  none  of  which  has  been  recovered,  and 
plaintiff  thereby  has  suffered,  and  BtiU  loffen, 
a  Inss  greater  than  $1,000." 

There  was  no  motion  or  demurrer  attack- 
ing this  complaint,  and  defendant,  anawezing, 
admits  its  incorporation  and  the  execution 
of  the  insurance  contract,  and  denies  general- 
ly the  other  allegations. 

[1-3]  There  is  a  marked  dUTerence  In  tbe 
exactness  required  In  pleading  tbe  elements 
of  crime  in  an  indictment  upon  the  one  band. 
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and  atatlng  a  canae  of  action  in  a  drll  case 
uptm  tbe  other.  Again,  In  detennlntng  the 
sufficiency  of  a  complaint  In  a  dvil  cause, 
tbere  la  a  distinct  difference  In  the  conclu- 
sions reached  upon  demurrer  as  compared 
with  tbe  consideration  of  the  same  pleading 
after  verdict. 

"When  a  complaint  bus  not  be«n  attacked  by 
motioa  or  demurrer,  and  it  cootains  aUeKHtioos 
from  which  a  fact  necessary  to  be  aliened  may 
be  ioferred,  it  will  be  held  ftood  after  verdict, 
althouKh  it  would  bave  been  bad  on  demurrer, 
and  every  reasonable  iuference  or  intendment 
will  be  invoked  to  support  a  compIaiDt  after 
Terdiet.**  Weishaar  t.  Pendleton.  144  Pac.  401. 
and  caaes  there  cited. 

This  doctrine,  of  coarse,  is  not  quoted  as  In 
any  sense  an>llcable  to  IndktmoitB.  The 
complaint  in  the  case  at  bar  alleges  tbat  the 
chattels  were  taken  from  her  apartments 
tBlonlonsly  and  wltlKnit  her  consent,  and  that 
she  bas  suffered  damage  therday  in  a  sum 
greater  than  91,000.  From  these  allegations 
it  may  easily  be  inferred  that  the  goods  were 
stolen,  and  tbat  she  was  the  owner  of  the' ar- 
ticles taken,  especially  since  poesesslcm  raises 
a  presnmptlcNa  of  ownership.  Section  799, 
Ij.  O.  L.  Gonnael  for  appellant  contends  tbat 
tbe  crime  committed  was  neither  burglary, 
larceny,  nor  theft,  but  rather  obtaining  per- 
sonal property  by  false  pretenses.  However, 
the  great  weight  of  autborltr  Is  against  tbls 
contention,  as  Is  said  In  25  Cyc  40: 

"If  the  consent  of  the  owner  to  the  takinf?  Is 
obtained  by  fraud,  it  will  not  prevent  the  taking 
from  beiag  larceny.  If  one  obtains  possession 
of  Kooda  from  the  owner  or  possessor  by  fraud, 
with  Intent  to  steal,  the  takinx  is  larceny,  aa 
la  DOW  held  In  every  Jurisdiction." 

ThiB  doctrine  bas  been  sustained  by  tbls 
court  In  the  cases  of  State  v.  Ryan,  47  Or. 
338,  82  Pac.  703,  1  L.  R.  A.  <N.  B.)  SeSt;  State 
T.  Meldrum,  41  Or.  380.  70  Pac.  626.  It  wUl 
be  observed  that  the  language  of  the  com- 
plaint, as  to  form,  follows  quite  closely  the 
phraseology  of  the  insurance  policy  from 
which  we  quote: 

"For  direct  loss  by  butftlary,  theft  or  larceny 
of  aoy  property  described  in  the  schedule  here- 
inafter contained  and  stated  to  be  insured  here- 
under, oocasiooed  by  its  felonious  abstraction 
from  the  interior  of  the  bouse,  buildinx,  flat, 
apartment  or  rooms  actually  occupied  by  the 
BBSured." 

We,  therefore,  conclude  that,  while  the 
complaint  Is  not  artistically  framed  and 
would  doubtless  be  vulnerable  to  demurrer, 
It  contains  a  defective  statement  of  a  good 
cavi9e  of  action,  and,  after  verdict,  la  euffl- 
dent. 

[4]  The  next  assignment  of  error  relates  to 
the  admission  of  the  parol  testimony  of 
plaintiff  in  explanation  of  certain  alleged  er- 
rors In  her  written  statement  of  the  loss  to 
the  agent  of  defendant.  Tbls  statement  was 
simply  evidence  of  a  sort  which  is  not  neces- 
sarily In  writing  and  Is  subject  to  correction 
or  explanation  as  any  other  testimony,  and 
the  trial  court  properly  admitted  It 

[6]  As  regards  the  testimony  of  witness 
Garileon.  while  it  was  possibly  hearsay  and 


therefore  Inwdmlssibte,  nererthelesa  It  was 
dmply  corroborative  of  uncontradicted  testi- 
mony, having  no  substantial  Influence  upon 
the  determination  of  tbe  cause,  and  was 
therefore  harmless. 

[I]  Defendant  also  contends  tbat  the  court 
erred  In  permitting  the  piaif^tw  to  answer 
the  following  question: 

"I  will  aak  you  to  state  now,  in  Koing  and 
gettinjt  this  jewelry  after  protesting  that  you 
old  not  see  why  yon  should,  whether  you  acted 
willingly,  or  what  was  the  influencing  motive 
that  induced  yon  to  get  the  jeweby?" 

We  think  tbat  it  was  competent  for  the 
plaintiff  to  testify  as  to  the  intoit  or  motive 
which  prompted  her  to  get  oat  her  property 
In  response  to  the  demand  of  Booz.  16  Cyc. 
1187,  and  cases  there  cited. 

Tbere  being  no  subitfaiitlal  error  disclosed 
In  the  record,  it  follows  Out  tiie  Judgment  of 
the  trial  court  must  be  affirmed;  and  It  Is 
80  ordered. 

MOOHE,  C.  J.,  and  McBBIDB  and  BUB- 
NJBTT,  JJ.,  concur. 


MASKS  T.  COLUMBIA  COUNTY  IiTTMBER 

CO. 

(Supreme  Court  of  On^on.   Jaly  6,  191S.) 

1.  Aniuaub  «s»74— Injubt  bt  Vicious  Hobsb 

— EVIDBHCI  —  SOS^QUSKT  ACTS  SHOWIHQ 

Disposition. 

In  an  action  by  a  servant  for  injuries  al- 
leged to  result  from  the  viciousness  of  a  horse 
given  him  to  drive,  evidence  of  conduct  of  the 
horse  subsequent  to  the  accident  was  admissible 
to  show  its  disposition. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  (S  257-273;  Dec:  Dig.  €=>74.J 

2.  Evidence  ®=s506— Opinion  Evidence. 

lo  an  action  by  a  servant  for  injuries  from 
the  alleged  vldouaness  of  a  horse  given  him  Co 
drive,  opinion  evidence  that  the  boree  was  nut 
a  safe  one  for  tbe  work  was  wrongfully  admit- 
ted; that  being  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2309;  Dec.  Dig.  «=»506.] 

3.  Evidence  «8=>507  —  Opinion  Evidence  — 
UiBPoBiTioii  OF  Animal. 

Tbe  babita,  characteristics,  and  disposition 
of  the  horse  are  matters  of  such  common  knowl- 
edge that  it  would  not  require  expert  testimony 
to  determine  whether  a  horse  was  safe  for  cer- 
tain work. 

im.  Notb— For  other  eases,  sec  Evidence, 
CenL  Dig.  S  2310;  Dec  Dig.  «=>507.] 

4.  MaBTEB  and  SBBTANT  ♦s»270— KVIDIKOB— 

Condition  Subsequent  to  Accident. 

Evidence  of  condition  of  places  and  ways 
a  few  days  after  the  accident  was  admissible  In 
connection  with  a  showii^  that  tbe  situatloa 
bad  remained  unchanged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  913-927,  932;  Dec.  Dig. 
«=>270.1 

5.  Evidence  €=>^8— Declaeations  of  Sebv- 

ANT-AUTHOBITT  TO  BiND  MaSTEB. 

Merely  evidence  that  declarant  was  a  fore- 
man in  chaiite  of  laborers  engaged  in  handling 
lumber  and  piling  it  in  the  yard  and  dock 
did  not  show  autnority  on  his  part  to  admit 
liability  of  his  master,  and  it  was  error  to  ad- 
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mit  evidence  that,  Mveral  days  after  the  acci- 
dent, he  stated  that  it  was  hia  fault  In  that  be 
did  not  warn  the  man. 

[Ed.  Note.— Pot  other  cases,  see  Evidence, 
Cent.  Dig.  fS  1006, 1007;  Dec  Dig.  *=>258.] 

6,  AlASTEB  AND  SEBVANT  «=a204  —  AfiSUlfP- 

TioN  OF  Risk — EuPLOTBbs'  Liabilitt  Act. 

The  Employers'  Ci'nbiiity  Act  (I^aws  1!>11. 
p.  16)  abro?ate8  the  doctriue  of  assumption  of 
risk  in  actions  comiDg  within  its  scope. 

(Ed.  Note. — For  other  cases,  see  MuiiLer  ana 
Servant.  Cent  Dig.  ii  S44r-G16;  Dec  Dig. 
204.] 

7,  Master  and  Sebvaht  €=>100 — Safe  Plag- 
es AHD.jJ>PLIAI«CEB— VICIOOSHESSOFHoBSB. 

Where  an  animal  is  used  by  an  employer 
to  carry  on  work  under  his  direction,  he  is 
bound  to  use  reasonable  diligence  to  provide  a 
safe  animal,  and  is  bound  by  what  he  knew  or 
with  reasonable  diligence  m\*'ht  have  known  as 
to  the  docility  of  the  animal. 

[Ud.  Note.— For  other  coses,  see  Master  and 
Servant.  Cent  Dig.  |  201;  Dec.  Dig.  «ss>109.] 

8,  Masteb  and  Sebtant  *»288— Personal 

INJUKIES  — VlCIOUBNESB  OF  HOBSE  — QOBS- 
.  HON  FOB  JUET. 

Evidence  that  a  horse  had  been  in  use  aboat 
the  plant  for  some  time,  and  that  the  foreman 
in  charge  had  ample  opportanity  to  observe  his 
conduct  when  plaintiff  was  hurt  as  well  as  on 
former  occasions,  was  sufficient  to  carry  to  tae 
jury  the  question  whether  the  master  knew,  or 
with  reasonable  diligence  should  have  known, 
the  nature  of  the  horse. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ti  IWl,  XOMj  lOO^OlO- 
1015,  1017-1033.  10»6-10i^  1044,  104ft-1060: 
Dec  Dig.  «=>286.] 

D^rtment  1.  Appeal  from  Circuit  Court, 
Columbia  County;  J.  W.  Campbell,  Judge. 

Action  by  J.  P.  Marks  against  the  Colum- 
bia County  Lumber  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  renumded. 

The  substance  of  the  complaint  is  that  tbe 
plaintiff  was  engaged  In  tbe  employ  of  the 
d^endant  as  a  common  laborer  handling 
lumber  about  Its  sawmill  in  Columbia  coun- 
ty; that  on  January  12,  1914,  by  direction 
of  the  foreman  of  the  lumber  yard,  to  whose 
orders  tbe  plaintiff  was  subject,  tbe  latter 
was  sent  to  drive  a  horse  owned  by  the  de- 
fendant and  used  to  haul  trucks  loaded  with 
lumber  to  be  piled  on  and  about  a  dodc 
upon  tbe  Columbia  river  for  shipment.  Tbe 
plaintiff  alleges  that  the  horse-  furnished 
was  dangeroui^  unruly,  and  wholly  unsuited 
for  the  work;  that  the  trucks  had  but  two 
wheels,  which  were  In  the  center  thereof, 
and  were  also  dangerous  and  difficult  to 
handle;  that  be  was  Inexperienced  In  that 
kind  of  work ;  that  the  passageways  through 
which  he  was  required  to  haul  the  trucks 
were  narrow  and  piled  high  with  lumber  on 
each  aide,  making  It  difficult  to  drive 
tluougta  them  with  the  trucks  In  safety,  or 
without  collision  or  accident.  The  plaintiff 
avers  that  the  defendant  knew,  or  might 
with  reasonable  diligence  have  known,  about 
the  disposition  of  tbe  horse,  tbe  danger  and 
unsultableness  of  the  trucks,  and  the  alleys 


In  which  they  were  required  to  be  operated. 
The  particular  grievance  of  which  com- 
plaint is  made  Is  that,  while  plaintiff  was 
driving  through  one  of  the  narrow  passages 
with  the  horse  hitched  to  a  track  load  of 
lumber,  tbe  animal  became  unmanngeable 
and  got  beyond  the  control  of  the  plaintiff, 
so  that  the  load  caught  the  plaintiff  with 
great  violence  and  Jammed  his  shoulder 
against  the  adjacent  lumber,  whereby  his 
collar  bone  was  dislocated  from  his  shoulder 
blade,  and  he  was  otherwise  hurt  to  hl!i 
great  damage.  The  defendant  denies  the 
complaint  In  Important  particulars,  notably 
with  reference  to  tbe  vicious  nature  of  the 
horse,  the  unsultableness  of  the  trucks,  and 
the  Inconvenience  of  the  alleys.  The  defend- 
ant also  alleges  that  the  plaintiff  knew  all 
about  the  situation  and  assumed  tbe  risks 
of  the  work  mentioned;  that  tbe  horse  was 
tractable  and  well  suited  for  the  purpose; 
and  that  the  Injury  sustained  by  the  plain- 
tiff was  due  to  his  own  negligence.  Hie  an- 
swer was  traversed  by  tbe  reply  in  all  ma- 
terial partlculara  A  Jury  trial  resulted  In 
a  Judgment  for  the  plaintiff,  from  which  tbe 
defendant  appeals. 

T.  H.  Crawford,  of  La  Grande  (Crawford 
&  Eakln,  of  Ln  Grande,  and  Geo.  McBrlde, 
of  Portland,  on  tbe  brief),  for  appellant  E. 
B.  Tongue,  of  Hillsboro  (Glen  R.  Metsker,  of 
St.  Helens,  on  tbe  brief),  for  respondent 

BURNETT,  J.  (after  stating  the  Aicta  as 
above).  [1]  The  first  assis^ment  of  error  Is 
to  the  effect  that  the  court  erred  In  permit- 
ting jMveral  wltiffisses  to  testify  about  the 
acts  and  conduct  of  tlie  horse  In  question 
after  tbe  accident  happened.  In  treating  of 
this  subject,  the  rule  is  thus  stated  In  Een- 
non  T.  Gilmer,  181  U.  8.  22,  26^  9  Sup.  Ct 
696,  697  (38  L.  Ed.  110) : 

"But  evidence  of  subsequent  misbehavior  of 
the  horse  might  properly  be  admitted,  in  connec- 
tion with  evidence  of  bis  misbehavior  at  and 
before  the  time  of  the  accident  as  tending  to 
prove  a  vicious  disposition  and  fixed  habit  and 
to  support  the  plaintiff's  allegation  that  the 
horse  was  not  safe  and  well  broken.  The  length 
of  time  afterwards  to  which  such  evidence  may 
extend  is  largely  within  the  discretion  of  the 
judge  presiding  at  the  trial." 

There  Is  ample  testimony  In  the  record  on 
the  subject  of  the  misbehavior  of  tbe  horse 
at  the  Ume  of  the  accident.  There  la  otlia 
evidence  tending  to  show  that  on  previous 
occasions  he  was  hard-mouthed,  hi^-splr- 
Ited.  difficult  to  control,  and  that  be  moved 
suddenly  or  stopped  suddenly  apparently  as 
tbe  whim  suited  him.  The  defendant  argues 
tliat  It  Is  n  well-known  fact  that  a  horse  hav- 
ing run  away  .once  will  ever  afterward  do 
tbe  like  if  he  -has  the  opportunity,  altbou^ 
previously  be  ha4  been  well  broken  and  not 
addicted  to  that  habit  TUa  objection  goes 
mer^  to'  tbe  weight  of  tbe  testimony,  for, 
on  the  other  hand*  a  horse  havlnc  vldons 
habits,  like  a  person,  will  manifest  them  re- 
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peatedlr*  and  It  would  M  conqi^siit  to 
prove  this  general  disposition  by  the  con- 
duct of  the  bOTse  botta  before  and  after  the 
occnrreuce  in  question. 

f  2, 3]  The  next  alignment  Is  that  the 
court  erred  In  pemdttlns  different  witness- 
es to  testify  that  In  their  opinion  the  borse 
Id  question  was  not  a  safe  one  for  the  work. 
The  object  of  opinion  or  expert  testimony  Is 
to  enlighten  tbe  minds  of  Jurors  on  ques- 
tions of  fact  involTlng  spetdal .  skill  .  and 
knowledge  as  to  matters  not  within  the  com- 
loehenslon  of  cndlnary  Jurors;  but  it  can 
never  be  left  to  an  expert  to  glre  bis  opin- 
ion on  the  ultimate  question  to  be  detenuin- 
ed.  In  this  iiurtauce,  whether  or  not  tbe 
borse  was  a  safe  Instrumentallly  With  which 
to  perform  the  labor  required  of  the  plain- 
tiff was  fiDr  the  d^ermlnatlon  of  the  Jury 
and  not  for  tbe  decision  of  any  expert. 
Moreorer,  the  habits,  characteristics,  and 
dlspoeltlott  of  the  well-known  domestic  ani- 
mal, the  borse.  Is  a  matter  of  such  common 
knowledge  that  it  would  not  require  the  tes- 
timony of  an  expert  to  determine  whether 
he  was  safe  or  not,  even  If  that  were  a  per- 
missible field  of  expert  Inquiry. 

[4J  Another  assignment  of  error  Is  to  the 
effect  that  the  court  was  mistaken  In  allow- 
ing witnesses  to  testify  about  tbe  condition 
of  the  mlllyard,  docks,  and  passagewayiSt  a 
few  days  After  the  accident.  Abstractly  con- 
^ddered,  this  might  be  error,  but,  taken  in 
connection  with  tbe  declarations  of  other 
wituMses  tending  to  show  that  the  situation 
In  that  respect  was  the  same  as  when  tbe 
accident  happened,  we  think  the  testimony 
complained  of  was  admissible. 

[S]  Another  objection  to  the  court's  rul- 
ings Is,  In  substance,  that,  orer  the  objec- 
tion of  tbe  defendant,  tbe  court  permitted 
hearsay  evidence  to  be  given  of  the  state- 
ment made  by  the  foreman  of  the  yard  con- 
cerning tbe  casualty  several  days  after  It 
happened.  The  testimony  in  Question  was 
that  of  a  witness  who  spoke  of  an  occur- 
rence which  took  place  about  a  week  after 
the  accident  to  the  plaintlCt,  and  related  a 
conversation  with  the  yard  foreman  to  this 
effect :  The  foreman  directed  the  witness  to 
drive  the  horse,  and,  as  the  witness  states, 
said: 

"Another  thing,  I  want  to  warn  yoa.  We  had 
a  man  get  hurt  here  a  day  or  two  ago,  and  you 
want  to  watch  this  horse.  Be  good  to  him.  an 
you  can.  I  guees  it  was  my  fault  I  didn't 
(ram  the  man," 

All  tbe  evidence  shows  about  tbe  relation 
ex'sting  between  the  foreman  and  the  de- 
fendant Is  that  the  former  was  in  charge  of 
the  laborers  engaged  In  handling  the  lumber 
and  piling  it  in  the  yard  and  dock.  There 
is  no  testimony  whatever  in  the  record  indi- 
cating that  he  had  any  authority  to  admit 
the  liability  of  the  defendant  after  tbe  In- 
Jury  to  the  plaintiff,  or  to  make  any  state- 
ment concerning  a  past  transaction  in  any 
way  Unding  the  company.  The  rule  against 


such  evldeace  hu  been  settled  In  tbla  state 
by  the  cases  of  Alden  t.  Grande  Bonde  Lhr. 
Co.,  46  Or.  SOS,  81  Pac.  886;  Wade  v.  Amal- 
gamated Sugar  Co.,  6S  Or.  4B8,  1S2  Pac.  710; 
Parker  v.  Smith  Lumber  Co.,  70  Or.  41,  139 
Pac.  1061. 

A  similar  error  Is  assigned  reacting  the 
stat^euta  of  physicians  whom  plaintiff  con- 
sulted In  r^rd  to  tbe  natare  at  bis  in- 
juries The  recordi  taowerer,  shows  that  in 
some  Instances  tbe  testimony  about  tbe  dec- 
larations of  tbe  medical  men  was  excluded 
on  the  objectiou  of  the  defendant;  and  in 
tiie  remaining  instances  on  that  point  It  went 
In  without  exposition.  While  It  may  be  said 
that  narrations  to  tbe  Jury  of  what  tbe 
physldans  said  wwe  purely  hearsay,  tbe  bill 
of  exceptions  does  not  present  a  situation  in 
which  we  can  exclude  them. 

[I]  It  is  also  argued  that  the  testimony 
was  clear  to  the  effect  that  tbe  plaintiff 
knew,  or  by  the  nerctse  d£  reasonable  dlli- 
gttioe  should  bave  known,  all  the  hazard* 
and  dangers  attendant  upon  tbe  employmeut 
in  which  he  was  engaged  at  the  time  be  was 
hurt,  and  that  consequently  he  assumed  the 
risk.  The  complaint,  however,  in  our  Judg- 
ment, states  a  cause  of  action,  within  tbe 
scope  and  meaning  of  what  Is  known  as  tbe 
Employers'  LlablUty  Act.  in  that  It  says  tbe 
"performance  of  the  wwk  or  servlcea  was 
dangerous  and  llkdy  to  result  In  Injury  to 
tbe  plalnticr."   That  statute  requires  that : 

"Generally,  all  owners,  contractors,  or  subcon- 
tractorB,  and  other  perrons  having  cha^e  of,  or 
reBponaible  for,  any  work  Involving  a  risk  or 
danger  to  tbe  employes  or  tbe  public,  shnll  use 
every  device,  care  and  precaution  which  it  is 
practicable  to  use  for  the  protection  and  safety 
of  life  and  Umb,  limited  only  by  the  neceseitr 
for  preserving  tbe  efficiency  of  the  structure,  ma- 
chine, or  other  apparatus  or  device,  and  without 
regard  to  the  additional  cost  of  suitable  material 
or  safety  appliance  and  devices." 

We  have  frequently  held  that,  because  this 
is  a  criminal  statute  visiting  a  penalty  upon 
owners  and  others  for  a  violation  of  its  pro- 
visions, the  doctrine  of  assumption  of  risk 
by  the  employe  is  abrogated  In  actions  com- 
ing within  Its  scope  for  the  reason  that  It 
will  not  be  presumed  that  one  party  to  the 
contract  will  be  bound  by  the  action  or  non- 
action of  the  other  involving  a  violation  of 
public  law  by  the  latter.  Hill  v.  Saugested, 
53  Or.  178,  98  Pac.  524,  22  L.  K.  A.  (N.  S.) 
634,  note ;  Love  v.  Chambers  Lbr.  Co.,  64  Or. 
129,  129  Pac.  492;  Dorn  v.  Clarke- Wood  ward 
Drug  Co.,  65  Or.  516,  133  Pac.  351;  Dunn 
V.  Orchard  Land  Co.,  68  Or.  97,  136  Pac. 
872 ;  Schaller  v.  Pac.  Brick  Co.,  70  Or.  557, 
139  Pac.  913;  Helser  v.  Shasta  Water  Co., 
71  Or.  566,  143  Pac.  017. 

[7,  8]  It  Is  further  argued  as  a  ground  for 
reversing  the  Judgment  of  the  court  on  the 
motion  for  a  nonsuit  that  "the  owner  of  a 
domestic  animal  is  not  liable  for  Injuries  In- 
flicted by  such  animal,  unless  such  owner 
bad  knowledge  of  tbe  vicious  disposition  or 
bad  character  of  such  animal."   As  we  un- 
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deretand  Ibe  antborlHes,  tbe  rule  Is  tbat 
where  an  animal  is  used  by  an  employer  as 
a  means  for  carrying  on  a  work  under  the 
mrectlons  of  tbe  employer,  the  latter  Is 
bound  to  use  reasonable  diligence  to  provide 
a  safe  animal,  tbe  same  as  any  other  instm-  j 
mentality  for  performing  tbe  labor,  and  that, ' 
as  to  the  docility,  of  tbe  animal,  the  employ- ' 
er  Is  bound  by  what  he  actually  knew  or 
with  reasonable  diligence  might  hare  known. 
The  doctrine  Is  exemplltied  in  the  case  of 
Arkansas  Smokeless  Coal  Co.  t.  Pippins,  92 
Ark.  ins,  m  a  W.  113,  19  Ann.  Gas.  861, 
and  note.  In  tbe  instant  case  tbere  was  tes- 
timony to  tbe  effect  that  the  borse  bad  been 
in  use  about  tbe  plant  of  tbe  defendant  for 
some  time,  and  tbat  the  foreman  In  charge 
of  the  work  had  ample  opportunity  -to  ob- 
serve his  conduct,  not  only  when  tbe  plain- 
tiff was  hurt,  but  on  former  occasions.  This 
was  sufficient  to  carry  tbe  case  to  the  jury 
on  tlie  question  of  whether  tbe  defendant 
knew,  or  with  reasonable  diligence  ought  to 
bare  known,  tbe  tme  nature  of  tbe  animal 
in  question. 

For  tbe  errors  assigned,  where  tbe  court 
allowed  the  declarations  of  tbe  foreman  con- 
cerning past  transactions  to  go  to  tbe  jury 
as  binding  Uie  company,  and  for  permitting 
so-called  experto  to  gire  tbelr  opinion  about 
whether  tbe  horse  was  safe  for  the  purpose 
or  not,  tbe  judgment  muat  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  for 
further  proceedings. 

MOORE,  a  J.,  and  BEAN  and  BENSON, 
JJ»  concur. 


RATUFON  T.  PATBTTE-OREGON  SLOPE 
IRR.  DIST.  et  al. 

{Supreme  Court  of  Oregon.    June  29,  1915.) 

L  Waters  and  Wateb  Codbses  ®=>224— Ib- 

BIGATION — IrBIGATION  DISTRICTS — IbbiGA- 

tion  imrbovemi.nt  companies— "public 
Corporation"  —  "Quasi    Public  Cobfo- 

BATION." 

Tbe  irrigation  dUtricta  provided  for  by 
L.  O.  I/.  I  C1U7  et  seq.,  as  amended  by  Laws 
1911,  p.  878,  are  "puoHc  corporations,"  and 
by  the  amendment  of  1915  (Laws  1915,  p.  234), 
are  municipal  subdivisions  of  the  state,  witli 
the  power  of  self-govern  men  t  and  coutrol  in  all 
matters  relating  to  the  general  purpose  of  their 
nr);anization,  while  district  improvement  com- 
puuies,  tbe  organization  of  which  are  aotborizod 
by  Laws  1911,  p.  25G,  are  also  "quasi  public 
corporations." 

|Kd.  Note.— For  otber  cases,  see  Waters  and 
Wattr  Courses,  Cent  Dig.  |i  315,  310;  Dec. 
Ui;;.  <&=>22i. 

For  otber  definidona,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Corporation; 
Quasi  Public  Corporation.] 

2.  Statutes  <S=3l84— Cosstbuction— Iktew- 

TICS  OF  I/CrilSLATUBE. 

A  legislative  act  must  be  so  construed  as  to 
make  it  operative,  and  to  carry  out  the  pur- 
pusea  indicated  by  the  lawmakers. 

[Kd.  Note, — For  otbrr  canes,  see .  Statutes, 
Cent.  Dig.  S  2G2;  Dec.  Dig.  'S=»1S4.] 


3.  Waters  and  Watxb  Coubsbs  ^9226— Ib- 
BiOATio.v  DiBTBicT— Inclusion  of  Laud  ih 

lUPBOVEUENT  D I STBICT— STATUTES. 

L.  O.  L.  !  61G7  et  seq.,  as  amended  by 
Talwb  1911,  p.  378,  provides  for  tbe  otssnita- 
tion  of  irrigatioQ  districts  on  propoesl  nf  .T) 
or  a  majority  of  the  holders  of  title  to  landu 
susceptible  oi  irrigation  from  common  soukts 
and  by  tbe  same  system,  and  also  provides  tt.uC 
there  shall  be  excluded  from  any  aucb  district 
lands  already  irrigated  or  entitled  to  be  irrigat- 
ed from  any  source  or  by  another  sjstem  of  it^ 
rigation  works.  Laws  1911,  p.  2oO,  provi'I"^ 
for  the  incorporation  of  landowners  as  improve- 
ment companies,  and  that  on  such  incorporatioD 
and  record  of  notice  thereof,  the  debts  of  surb 
corporation  shall  be  a  prior  lien  on  tbe  laodi 
described  In  the  notice.  PlaintlflTs  lands  wt-re 
included  in  an  irrigation  district  against  his  pe- 
tition after  he  had  become  a  member  of  a  dis- 
trict improvement  company,  whose  members,  in- 
cluding himself,  had  executed  and  recorded  the 
notice  subjecting  their  land  to  tbe  liabilities  of 
the  Corporation,  among  which  were  bonds  sold  a:- 
gregating  ^55,000.  Held,  that  plaintiff's  land 
was  not  included  in  tbe  district  and  not  open 
to  its  assessments,  as  the  Legislature  by  the 
acts  providing  for  irrigation  districts  and  im- 
provement companies  did  not  Intend  to  provide 
for  separate  quaei  public  corporations  to  ei- 
erciae  tbe  same  deleeated  powers  within  tbe 
same  area  for  a  aimilar  parpose  at  the  same 
tintt,  since  if  tbe  Irrigation  district  bad  power 
to  tax  plaintiff's  land  and  sell  the  same  oo  el- 
ocution for  nonpayment,  nothing  would  be  Irft 
to  satisfy  the  liabilities  of  the  district  iai- 
provement  company  of  which  plaintiff  wa?  a 
member,  and  the  obligation  oi  its  contrnm 
wonld  be  impaired  in  violation  of  Const  art. 
1,  I  21. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Die.  |  318;  Dec.  Die. 
^220.] 

4.  Waters  and  Wateb  Coctses  «=>22C— Ii- 
BioATios  DiBTBicT— Exclusion  or  Lasds 
— Estoppel. 

Plaintiff,  member  of  a  district  improve- 
meot  company  organized  under  Laws  1911,  p. 
25(1,  was  not  estopped  to  contend  that  his  lauds 
were  not  rightfully  included  within  an  irriga- 
tion district,  orgnniEed  under  L.  O.  Ll  f  6107 
et  seq,,  as  amended  by  Laws  1911,  p.  378,  mere- 
ly because  he  did  not  appeal  from_  the  ordiT 
of  the  board  of  dirwtnrs  of  the  irrigation  dis- 
trict denying  his  petition  for  exclusion,  Rince 
the  irrigation  district  law  (Laws  1911,  p.  MH. 
§  33)  provides  for  no  appeal  from  such  an  o^ 
aer.  while  the  question  presented  by  plaintilfs 
petition  was  Qot  determined  in  the  suit  brought 
under  section  33  by  the  directors  of  the  irri^i- 
tioQ  district  to  have  the  organization  of  the 
district  declared  valid. 

J  Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  j  318;  Dec  Dif. 
'S=>22tl.] 

Burnett,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heur County  ;  Dalton  Biggs,  Judge. 

Suit  by  D.  W.  Bathfon  against  tbe  Payette- 
Oregon  Slope  Irrigation  District  and  another. 
Decree  for  plaintiff,  and  defendants  appeal 
Affirmed. 

This  la  a  suit  in  wbicb  plalntilT  D.  W. 
Bathfon  seeks  to  enjoin  the  defendant  Fay- 
ette-Oregon Sloiie  Irrigation  District  and 
W.  H.  Lucraft,  a  purchaser  at  a  sale  for  tax- 
es levied  upon  tbe  district,  from  perfecting 
such  sale  and  asserting  any  rights  thereun- 
der, and  to  exclude  therefrom  eertabi  of 
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the  plalDtUTs  lands  and  declare  the  same  In 
no  way  obligated  by  reason  of  any  bonds  or' 
other  indebtedness,  liens  for  taxes  or  other- 
wise, in  tlte  Irrigation  district  The  plain- 
tiff's lands,  already  mentioned,  to  wit,  the  N. 
E.  ^  of  section  16,  township  16  S.,  H.  47, 
E.  W.  M,,  containing  160  aeres,  are  included 
within  the  Snake  River  District  Improre- . 
ment  Company,  a  corporation  organized  un- 
der the  provisions  of  chapter  172,  Gen.  Laws 
Or.  1911.  The  defendant  IrrlRatlon  district 
is  a  conxiratlon  organized  under  the  Irriga- 
tion district  laws  of  Oregon  (sections  6167  et 
seq.,  L.  O.  Ll,  as  amended,  chapter  223,  Gen. 
Laws  of  Or.  1911,  p.  378).  The  trial  court 
rendered  a  decree  in  favor  of  the  plaintiff, 
and  defendants  appeal. 

Jnllen  A.  Hurley,  of  Vale,'  for  appellants. 
John  L.  Rand,  of  Baker,  and  W.  H.  Brooke, 
of  Ontario  (R.  'W.  Swngler,  of  Ontario,  on 
the  brief),  for  respondent 

BEAN,  J.  (after  stating  the  facts  as 
above).  The  pleadings  admit,  and  the  evi- 
dence shows,  that  the  district  improvement 
i-oiupany  was  organized  prior  to  the  irriga- 
tion district,  and  the  articles  of  incorpora- 
tion and  notice  provided  by  chapter  172  were 
recorded  in  the  office  of  the  county  clerk 
before  any  action  was  taken  by  the  irrigation 
district  The  defendants  rely  upon  the  de- 
fense that  plaintiff  is  estopped  from  denying 
that  his  land  is  included  within  the  Irriga- 
tion district,  and  from  denying  that  he  is  ob- 
ligated by  reason  of  the  fact  that  conSrma- 
tion  proceedings  have  been  had  by  the  irriga- 
tion district  This  states  in  brief  the  issues 
Involved  upon  this  appeal.  Several  errors 
are  assigned,  but  all  may  be  considered  in 
one  group;  the  nature  of  the  asslKuments 
being  that  a  decision  should  have  been  ren- 
dered in  favor  of  the  defendants  instead  of 
plalntia. 

[1,  2]  The  improvement  company  filed  a  no- 
tice in  the  ofBce  of  the  county  clerk  to  the  ef- 
fect that  certain  lands,  including  the  plain- 
tiff's, were  contained  within  the  area  embrac- 
ed by  the  district  improvement  company  and 
subject  to  the  obligations  of  that  company. 
Afterwards  this  company  proceeded  to  pro- 
cure Its  water  right,  and  at  the  time  of 
the  trial  had  a  complete  system,  satisfactory 
to  the  plaintiff  and  sufficient  to  properly 
irrigate  his  land.  IMalntlff  asserts  that  the 
Irrigation  district  was  organized  without  his 
knowleilge,  and  that  his  lands  were  included 
therein  and  confirmation  proceedings  had  all 
unknown  to  him.  An  irrigation  system  was 
also  completed  by  the  irrigation  district. 
At  the  time  of  the  confirmation  proceedings 
mentioned  (see  Board  of  Directors  v.  Peter- 
son, 64  Or.  46,  128  Pac.  837,  129  Pac.  123). 
It  appeal's  that  it  was  considered  by  the  of- 
ficers of  the  Irrigation  district  that  the  Innd-^ 
of  plaintiff  were  not  permanently  Included 
within  the  district  It  appears  from  the 
transcript  In  that  case  that  the  contract 
for  the  sale  of  bonds  contained  the  follow- 
ing provl^on: 


"And  it  is  also  understood  and  agreed  that 
in  determining  the  acreage  entitled  to  water 
from  said  system  at  the  date  hereof  the  N.  K. 
Vi  of  section  10  in  township  16  south,  ranjre 
47  east,  has  not  been  included,  and  if  said 
lands  remain  in  the  district,  then  first  party 
shall  be  entitled  to  lionds  at  the  rate  aforesaid 
for  said  land,  the  same  to  he  delivered  on  Oc- 
tober 1,  1912,  and  in  that  event  the  amount  of 
bonds  to  be  placed  in  escrow  ahall  be  reduced 
accordingly." 

It  is  perhaps  necessary  to  consider  the  ot>- 
Jects  and  purposes  of  the  irrigation  district 
and  the  district  improvement  laws.  The  ir- 
rigation law  was  enacted  In  1805  (see  Gen. 
I^awB,  1885,  p.  13,  sections  6167,  et  seq., 
L.  O.  L.),  the  title  thereof  being  as  follows: 

"To  provide  for  the  oivanfzation  and  gov- 
ernmeat  of  irrigation  districts,  and  to  provide 
for  tlie  acguisitinu  of  water  and  other  property 
and  for  the  distribution  of  watrr  thereby  for  ir- 
rigation purposes,  and  for  otlier  and  similar 
purposes. 

The  title  of  the  district  improvement  law 
of  1911  is  as  follows: 

"To  enable  landowners  to  incoriMrate  them- 
selves for  the  purpose  of  irrisation  or  drainage, 

deBjiing  their  corporate  powers,  reKiilatinir  tl»' 
manner  of  i.ssuiug  bonds,  making  the  debts  of 
said  corporation  a  lien  on  the  land  of  said 
owners  and  fixing  the  oricanisation  and  annnal 
license  fees  of  such  corporations."' 

The  irrigation  district  law  also  has  a 
provision  for  drainage.  The  object  and  pur- 
pose of  the  two  a<^  are  apparently  the 
same,  that  of  improving  the  arid  lands  of  the 
state.  The  essential  difference  between  the 
two  organizations  Is  that  in  the  district  Im- 
provement law  the  Inclusion  of  land  In  the 
first  instance  Is  entirely  voluntary',  whereas, 
in  the  irrigation  district  law,  50  or  a  ma- 
Jwity  of  the  voters  qualified  by  law  to  vote 
at  an  Irrigation  election  may  include  therein 
the  land  of  the  remaining  landowners  against 
their  will,  provided  the  land  Is  not  legally 
entitled  to  be  excluded.  The  irrigation  dis- 
tricts under  the  act  governing  their  organiza- 
tion are  public  corporations,  and  by  the 
amendatory  act  of  1915  are  designated  as 
municipal  suhdlvislons  of  the  state  having 
the  power  of  self-government  and  control  in 
all  matters  pertaining  to  the  general  purpose 
for  which  they  are  organized.  District  im- 
provement companies  are  also  quasi  public 
corporations.  It  Is  a  general  rule  of  statu- 
tory construction  that  a  legislative  act  shall 
be  so  coustrueil  as  to  make  the  same  opera- 
tive and  carry  out  the  purposes  Indicated  by 
the  lawmakers.  Both  of  these  acts  should 
be  so  Interpreted,  havii^g  due  regard  to  all 
the  provisions  thereof,. In  order  to  give  them 
full  force  ami  effect.  Wlkler  v.  Board  of  Di- 
rectors, 55  Colo.  363,  133  Pac.  401,  463. 

[3]  It  is  the  position  of  plaintiff  that  there 
cannot  he  at  the  same  time  within  the  same 
territory  two  municipal  corporations  exer- 
cising the  same  imwers.  Jurisdictions,  and 
privileges,  and  they  cite  1  Dillon  on  Mun, 
Cor.  (4th  Ed.)  §  184.  A  conflict  arises  as  to 
whether  the  land  of  plaintiff  Is  Included  with- 
in the  irrigation  district  or  within  the  dis- 
trict Improvement  compfuiy.  It  iuvolvos  the 
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conatmctlrai  of  the  two  acts,  parUcnlarly  tbe 
trrigatloii  district  law,  and  resort  must  be 
had  to  the  fiacta  to  determine  where  the  land 
In  question  properly  belongs.  The  contention 
of  plaintiff  is  that,  the  land  being  first  In- 
cluded within  tbe  district  Imi^roTement  com- 
pany, any  attempt  made  by  the  Irrigation  dis- 
trict to  include  tbe  land  therein  was  without 
Jurisdiction  and  void.  This  was  upheld  by 
tbe  circuit  court. 

The  irrigation  district  law  (section  6167, 
1m,  O.  L.,  as  amended  Laws  1911,  p.  378),  tn 
BO  far  as  it  is  deemed  material  to  this  case, 
provides  that  whenever  SO  or  a  majoiity  of 
the  holders  of  title  to  lands  susceptible  of 
Irrigation  from  common  or  comUned  sources 
and  by  the  same  system  of  works  desire  to 
provide  for  the  irrigatlcm  of  the  same,  they 
may  propose  the  orgaulzaticm  oC  an  irriga- 
tion district.  Section  6168  directs  that  for 
the  purpose  of  organizing  such  a  district  a 
petition,  shall  be  presented  to  the  eouhty  court 
setUng  f6rtb  and  particularly  describing  the 
boundaries  of  the  proposed  Irrigation  district, 
and  stating  tbe  purpose.  It  requires  the  pe- 
titioners to  furnish  a  bond  for  costs  in  case 
the  organization  is  not  effected ;  requires  tbe 
publication  thereof,  and  directs  that  on  a 
final  hearing  the  county  court — 

"may  make  such  cfaaugca  in  tbe  proposed  bound- 
aries as  the  court  may  find  proper,  and  shall 
establish  and  define  such  boundaries;  provided, 
that  no  land  included  within  the  limits  of  any 
city  or  town  shall  be  included  in  any  irriga- 
tion district;  that  said  court  shall  not  modify 
said  boundaries  so  as  to  except  from  the  opera- 
tion of  this  act  aoy  territory  within  tbe  bound- 
aries of  the  district  proposed  by  said  petitioners 
which  is  Busccptible  of  irrigation  by  tbe  same 
system  of  worKs  applicable  to  other  lands  in 
such  proposed  district,  nor  shall  any  lands 
which  will  not,  in  tbe  judgment  of  said  court, 
be  benefited  by  irrigation  by  said  system,  be 
included  within  such  district." 

The  section  further  provides  that  any  per- 
son whose  lands  are  susceptible  of  Irrigation 
from  the  same  sources  may,  in  the  discretion 
of  tbe  court,  upon  written  application,  have 
his  lands  Included  In  the  district.  On  final 
hearing  tbe  court  shall  make  and  enter  an 
order  determining  whether  the  requisite  num- 
ber of  owners  of  the  land  within  such  propos- 
ed district  shall  have  petitioned  for  tbe  for- 
mation thereof,  and  whether  the  petition  and 
notice  of  the  time  of  presentation  thereof 
shall  have  been  duly  published,  and  said 
order  shall  be  conclusive  evidence  of  the  facts 
found  by  the  court.  The  act  then  makes  pro- 
vision for  dividing  the  district  into  divisions 
for  the  purpose  of  elections;  provides  in  de- 
tail the  manner  of  elections ;  authorizes  the 
formulation  of  a  general  plan  of  proposed 
works  to  be  acquired  by  lease  or  purchase; 
that  tbe  cost  thereof  be  estimated ;  and  for 
the  issuance  and  sale  of  bonds  to  provide 
funds  therefor.  In  section  6186,  as  amended 
In  1911,  page  389,  we  find  the  provision; 

"That  in  no  case  shall  any  land  be  taxed  for 
irrigation  parpoaes  under  this  act  which  from 
any  natural  causes  cannot  be  Irr^ted  or 
which  is  incapable  of  cnltiTation" 


—and  tbe  further  provision: 
"That  where  ditches,  canals,  reservoirs  or 

other  irrigation  works  or  pumping  plants  are 
actually  constructed  and  in  operation  at  the 
time  of  the  organization  of  the  irrigation  dis- 
trict, the  londs  actually  irrigated  therefrom  at 
that  time  shall  not  be  liable  to  be  taxed  under 
the  provisions  of  this  act,  except  for  benefits 
accruing  thereto  by  reason  of  tbe  construction 
or  maintenance  of  a  drainage  system  or  works 
bjr  said'  district,  until  such  time  as  such  irriga- 
tion district  shall  purchase,  lease  or  acquire, 
by  condemnation  or  otherwise,  such  ditches,  ca- 
nals, reservoirs,  pumping  plants  or  other  works, 
including  water  righte;  provided,  however,  noth- 
ing io  this  act  shall  inhibit  the  boprd  of  direc- 
tors from  at  any  time  entering  into  a  contract 
respecting  any  lands  within  said  district  ex- 
empting such  lands  from  liability  under  this 
act  except  from  debts  already  inearred,  upon 
condition  that  the  district  be  exempted  from 
any  liability  or  duty  to  furnish  water  or  other 
benefit  to  such  lands." 

Section  25  of  the  amendatory  act  authoriz- 
es the  boundaries  of  any  Irrigation  district 
to  be  changed,  and  tracts  of  land  which  were 
Included  therein  to  be  excluded  therefrom — 
"but  neither  such  change  of  the  boundaries  of 
the  district  nor  such  exclusion  of  laads  from 
tbe  district  shall  impair  or  affect  its  organixa- 
tion,  or  its  right  In  or  to  property,  or  any  of 
its  rights  or  privileges  of  whatever  kind  or 
nature;  nor  shall  it  affect^  impair,  or  discharge 
any  contract,  obligation,  -lien,  or  charge  for  or 
upon  which  said  district  was  and  may  become 
liable  or  chargeable,  had  such  change  of  its 
boundaries  not  been  made,  or  had  not  such  land 
been  excluded  from  the  district." 

It  provides  for  notice  to  be  given  in  case 
of  petition  for  such  exclusion,  for  a  hearing 
by  the  board  of  directors,  and  for  objectlwis 
to  be  made  to  said  petlti(»i.  Subdivision  (d) 
of  saU  sectlcm  further  directs  tbe  manner 
of  hearing  and  the  authority  of  the  board  In 
the  matter  of  exclusion  of  land.  It  provides: 

"That  it  shall  be  the  duty  of  said  board  to 
so  order,  upon  ^tition  therefor,  •  •  «  that 
all  lands  so  petitioned  to  be  excluded  from  said 
district  shall  be  excluded  therefrom  which  can- 
not be  irrigated  from  or  which  are  not  sus- 
ceptible to,  or  would  not  by  reason  of  being 
permanently  devoted  to  uses  other  than  agricul- 
tural, horticultural,  viticultoral  or  grazing,  be 
directly  benefited  by  the  actual  irrigation  of  the 
same  from  a  common  source,,  or  by  the  same 
system  of  works  with  the  other  lands  of  said 
district,  or  from  tbe  source  selected,  chosen,  or 
provided,  or  tbe  system  adopted  for  tbe  irriga- 
tion of  the  lands  of  aaid  district,  or  which  are 
already  irrigated,  or  entitled  to  be  Irrigated, 
from  another  source  or  by  another  system  of 
irrigation  works." 

Subdivision  (e)  of  this  section  provides  that 
if  there  be  outstanding  bonds  of  tbe  district 
at  the  time  of  filing  said  petition,  the  hold- 
ers of  said  bonds  may  give  tlieir  assent  to 
tbe  exclusion  of  any  such  lands  from  a  dis- 
trict by  order  of  said  board  or  by  the  decree 
of  tbe  circuit  court  as  hereinafter  provided ; 
that  if  said  lands  are  so  ez<Auded  they  shall 
be  released  from  tbe  lien  of  said  bonda  Snb- 
divislMi  (t)  states  that,  notwithstanding  the 
lands  may  be  excluded,  the  district  shall  re- 
main an  irrigation  district  to  every  intent 
and  purpose  as  though  said  lands  had  not 
been  excluded. 

Tumiiv  to  the  district  improvemoit  law 
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of  1911,  page  266,  we  find  that  any  nnmber 
of  landowDers,  not  less  than  three,  may  in- 
corporate and  file  articles  of  Incorporation 
for  the  purpose  of  tmproTement  of  the  lands 
by  irrlgatl<»i  or  drainage,  or  both.  Section  5 
thereof  provides  that,  upon  filing  the  articles 
of  Incorporation,  the  owners  of  all  the  lands 
described  in  the  article  shall  make,  sub- 
scribe, and  acknowledge,  before  some  pers<»i 
authorized  to  take  the  acknowledgmoit  of 
deeds,  a  notice— 

"to  wbom  it  may  concern  that  the  lands  de- 
scribed in  said  notice  will  be  improved  by  ir- 
rigation or  draioase  or  both  b;  said  corpora- 
tion under  the  provisions  of  this  act.  Said  no- 
tice shall  be  recorded  in  tlie  office  where  deeds 
and  other  instruments  affecting  the  title  to  real 
property  are  recorded,  of  the  coanty  or  counties 
where  the  land  is  sitaated.  From  and  after 
the  recording  of  said  notice  all  the  debts  and 
obligations  of  said  corporation  theretofore  or 
thereafter,  created  shall  be  a  lien  upon  all  the 
land  described  in  said  notice  prior  to  every  lien 
attaching  to  said  land  subsequent  to  the  datb 
of  recording  said  notice,  except  state,  county 
and  school  taxes,  whether  such  dt^bt  or  obliira- 
tion  of  said  corporation  be  in  existence  at  tbe 
time  such  later  lien  attaches  or  be  created 
afterwards,  and  said  lien  sliaU  not  be  personal, 
but  shall  be  an  obligation  upon  the  land  and 
shall  run  with  the  land." 

The  act  confers  upon  such  corporation  tbe 
power  of  eminent  domain,  and  enumerates 
the  manner  of  tbe  organization,  powers,  and 
duties  of  officers,  etc. 

From  tbe  provisions  of  the  acts  to  which 
we  have  referred  at  some  length,  it  will  be 
noticed  tbat  their  objects  and  purposes  are 
Identical.  When  carried  out*  they  reach  the 
same  end  simply  by  a  different  route.  '  It  la 
shown  and  should  be  borne  In  mind,  that 
prior  to  the  oi^anlzatlon  of  the  Irrigation 
district,  the  district  improvement  company 
was  organized,  and  the  owners  of  lant^  in- 
cluding the  plaintiff,  Rathfon,  executed  and 
recorded  the  notice  provided  for  in  the  act, 
and  thereby  subjected  their  land  to  the  Ila- 
billtlea  of  the  corporation,  among  which  were 
bonds  Issued  and  sold,  amounting  to  the  sum 
of  ¥65,000.  This  solemn  contract  executed 
under  the  provisions  of  the  law  must  be  tak- 
en into  consideration  In  this  case.  The  Con- 
BtltuUon  of  this  state  (article  1,  I  21)  pro- 
vides tbat: 

"No  ex  post  facto  law,  or  law  Impairing  the 
obligations  of  contracts,  shall  ever  be  passed, 
nor  shall  any  law  be  passed,  the  taking  effect 
of  which  shall  be  made  to  depend  upon  any 
authority,  except  as  provided  in  this  Constitu- 
tion; provided,  that  laws  locating  the  capital 
of  the  state,  locating  county  seats,  and  submit- 
ting town  and  corporate  acts,  and  other  local 
and  special  laws,  may  take  effect  or  not,  upon 
a  vote  of  the  electors  interested." 

Hence  It  is  necessary  to  Inquire  whether 
or  not  by  the  two  acts  the  Legislature  in- 
traded  to  provide  for  the  creation  of  two 
e^nrate  quasi  public  corporations  for  the 
purpose  of  exercising  the  same  delegated 
powers  within  the  same  area,  for  a  similar 
purpose,  at  the  same  time.  This  case  is  an 
lUnatraticai  of  the  role  that  mdi  cannot  be 


done  without  the  existence  of  diaos.  1  Dill. 
Mun.  Cor.  (4th  Ed.)  S  184.  In  re  Madera  Ir- 
rig.  Dlst,  92  Cal.  296,  28  Pac.  272,  675,  1^ 
L.  R.  A.  755,  27  Am.  St  Rep.  106 ;  Straw  v. 
Harris,  64  Or.  424,  103  Pac.  777.  If  the  ir>- 
rigatloa  district  has  full  power  to  tax  the 
lands  of  plaintiff  and  s^l  the  same  upon  an 
execution  for  the  nonpayment  thereof,  then 
nothing  will  be  left  to  satisfy  the  liabilities 
of  the  district  improvement  company's  In- 
debtedness, and  its  obligatlcms  must  neces-^ 
sarlly  be  impaired.  In  the  case  of  In  re  San- 
itary Board,  168  OaL  453,  111  Pac.  368,  in 
referring  to  this  question,  it  is  said: 

"These  rules  do  not  rest  upon  any  theory  <rf 
constitutional  limitation.  In  the  absence  of 
any  constitutional  restriction,  the  Legislature 
has  absolute  power  over  tbe  organization,  the 
dissolution,  the  extent,  the  powers,  and  tbe  lia- 
bilities of  municipal  and  other  public  corpora- 
tions established  as  agencies  of  the  state  for 
purposes  of  local  governmeot." 

The  question  as  to  tbe  effect  the  exclusion 
of  plaintiff's  lands  from  the  district  might 
have  upon  the  bonds  of  the  irrigation  dis- 
trict, which  have  been  issued,  need  not  here 
be  determined,  as  the  tHmdholders  are  not 
parties  to  this  suit  From  the  statement 
made  above,  however,  it  will  be  noticed  that 
at  the  time  of  the  execution  of  the  contract 
for  the  sale  of  the  bonds  and  the  purchase 
of  the  irrigation  works  there  was  some  ques- 
tion raised  as  to  whether  or  not  plaintiiTs 
lands  would  be  excluded  or  Included  from 
the  district,  so  the  purchasers  of  the  bonds 
had  notice  of  the  proceedings.  It  appears 
from  the  record  herein  that  the  attorney  In 
fact  for  the  plaintiff  forwarded  to  the  coun- 
ty court  of  Malheur  county  a  petition  on  be- 
half of  plaintiff,  Rathfon,  showing  that  his 
lands  were  Included  within  tbe  district  im- 
provement company,  and  asking  that  the 
same  be  excluded  from  the  Irrigation  dis- 
trict As  we  understand  the  record,  it  ap- 
.  pears  that  in  order  not  to  delay  tbe  organ- 
ization of  tbe  irrigation  district,  the  petition 
for  tbe  exclusion  of  plaintiff's  lands  was 
held  In  tbe  hands  of  the  county  clerk  In 
abeyance,  without  being  marked  "Filed,"  un- 
til March  9,  1912.  It  Is  in  evidence  that  it 
was  then  the  assurance  of  the  attorney  for 
the  irrigation  district  that  after  the  district 
was  organized  the  land  should  be  excluded 
therefrom.  Afterwards  a  similar  petition 
was  presented  to  the  board  of  directors  of 
tbe  irrigation  district  and  it  was  denied. 
Plaintiff  alleges  that  his  land  was  fraudu- 
lently Included  within  tbe  Irrigation  dis- 
trict 

[4]  It  is  suggested  by  counsel  for  defend- 
ants that  plaintiff  is  estopped  from  contend- 
ing that  Ilia  lands  are  not  rightfully  Included 
within  the  irrigation  district  for  the  reason 
that  he  did  not  appeal  from  the  order  of  tbe 
board  denying  his  petition  therefor.  The 
irrigation  district  law  of  1911,  section  33. 
provides  for  no  appeal  from  such  an  order, 
and  speciAlly  anthorlzeg  the  board  at  di- 
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rectors  to  bring  a  suit  to  determine  the  valid- 
ity of  tbe  action  of  the  county  court  and 
various  orders  of  the  board  of  directors  of 
eaid  Irrigation  district  Indudlng  or  exclud- 
ing any  lands  In  or  from  tbe  district  and 
various  other  orders.  Section  34  of.  the  act 
authorizes  any  assessment  payer  or  other  in- 
terested person  to  bring  a  like  proceeding  In 
the  circuit  court  In  the  event  that  tbe  board 
of  directors  do  not  bring  such  proceedings 
within  30  days  after  the  entry  of  the  order 
or  performance  of  any  acts  enumerated  in 
section  33. 

The  question  therefore  arises  as  to  wheth- 
er the  .proceedings  relating  to  plaintiff's 
lands  were  involved  in  tbe  suit,  brought  by 
the  directors  of  tbe  irrigation  district  to 
have  the  organization  of  the  district  de- 
clared valid,  which  was  lappealed  to  this 
court  There  is  no  question  but  that  the 
district  was  regularly  organized  and  the 
bonds  regularly  issued.  Such  proceedings 
are  unquestioned  in  this  case,  tbe  only  ques- 
tion being  as  to  whether  or  not  plaintiff's 
Innds  are  included  in  the  district  We  are 
relieved  from  examining  the  record  to  as- 
certain whether  this  question  was  Involved 
In  the  suit  referred  to  by  tbe  stipulation  of 
tbe  parties  to  this  proceeding,  found  on  page 
77  of  the  transcript  of  evidence,  which  Is  to 
tbe  efFect  that  it  Is  admitted  by  defendants 
that  plaintiff's  petitions  for  the  exclusion  of 
lends,  Exhibits  8  and  11,  filed  in  tbe  county 
court  of  Malheur  county,  Or.,  "were  not  in- 
cluded In  the  determination  In  the  suit"  In 
the  circuit  court  or  Supreme  Court  See 
Sowerwine  v.  Central  Irrlg.  Dlst,  85  Keb. 
687,  124  N.  W.  118,  which  Is  somewhat  in 
point  Tbe  plaintiff  did  not  neglect  to  make 
application  to  tbe  proper  authorities  to  have 
bis  land  excluded,  and  In  this  respect  the 
ease  differs  widely  from  that  of  Wilder  v. 
Board  of  Directors,  supra.  The  defendant 
district  should  bear  the  burden  of  tbe  irriga- 
tion system  without  assistance  from  plain- 
tiff's land  which  should  be  excluded' there- 
from. 

It  follows  from  the  plain  direction  of  the 
legislative  enactments  that  the  decree  of  the 
lower  court  should  be,  in  all  things,  affirmed; 
and  It  Is  BO  ordered. 

BURNETT.  J.  (di88«itiag).  Embodied  In 
'Aapter  172  of  tbe  Laws  of  1911  la  a  proce- 
dure whereby  any  number  of  landowners, 
not  less  ttian  three,  may  incorporate  them- 
selves for  tlie  purpose  of  irrigating  or  drain* 
ing,  or  irrigating  and  draining,  their  own 
lands  in  tbe  manner  tber^  prescribed. 
Having  executed  the  required  articles,  where- 
in, among  other  things,  the  particular  de- 
scription of  the  lands  embraced  in  the  project 
is  set  out,  the  owners  are  required  unani- 
mously to  sign  and  adcnowledge  a  notice  to 
whom  it  may  concern  that  the  realty  Included 
in  the  BchCTie  vrlll  be  Iminroved  by  irrigation 
or  drainage  <jk  botb.  Upon  filing  tlie  notice 


for  record  like  «  deed  to  real  pn^erty.  the 
conwration  is  authorized  to  incur  debts  and 
obligations  which  shall  ccmstitute  lieu  to 
run  with  the  land.  Membership  in  the  om- 
cem  depends  upon  ownerslilp  of  realty  af- 
fected by  the  undertaking.  Ocnerally  Uie  in- 
stitution Is  authorized  to  sue  and  be  sued, 
to  enter  into  contracts,  to  exercise  the  power 
of  eminent  domain  for  the  purpose  of  carry- 
ing out  its  objects,  to  fix  rates,  levy  assess- 
ments, and  issue  bonds.  Tbe  general  design 
is  to  provide  for  the  organlqation  of  a  private 
corporation  for  the  purposee  detailed  abov& 
At  the  same  aeeslon  of  tbe  Legislature  diap> 
ter  223  was  enacted,  providing  for  the  or- 
ganization of  Irrigation  districts,  und»  the 
supervision  of  tbe  county  court,  on  tbe  peti- 
tion of  50  or  a  majori^  of  tbe  holders  aC 
title  to  land  susceptible  of  irrigati<m  from  a 
common  source^  A  prominent  feature  of  tliia 
system  la  an  election  upon  pubUsbted  notice 
under  the  supervision  of  the  county  court  to 
determine  whether  the  district  shall  be 
ganbied,  which,  being  favorable,  empowers 
the  corporation  to  tax  the  property  within  its 
territory,  to  issue  bonds  when  authorized  by 
an  affirmative  vote  at  tbe  electors  within  tbe 
district  and  gttierally  to  carry  on  business 
much  the  same  as  the  private  corporatitKi, 
already  mentioned,  as  organized  under  chap- 
ter 172.  Tbe  defendant  was  called  into  ex- 
istence by  a  vote  of  the  freeholders  of  its  dis- 
trict It  has  taken  proceedings  that  resulted 
in  a  sale  of  the  plalntlfF's  land  for  the  pay- 
ment of  an  assessmoit  which  It  is  said  to 
have  levied  thereon.  Tbe  individual  defoid- 
ant  Lucraft  is  the  purchaser  at  tint  sale. 
Tbe  plaintiff,  asserting  that  he  is  a  member 
of  a  private  corporation  known  as  the  Snake 
River  District  Improvement  Company,  which 
Includes  bis  lands,  and  which  vras  organised 
under  chapter  172,  supra,  prior  to  the  for- 
mation of  the  defendant  irrigation  district, 
claims  that  bis  realty  is  exempt  from  the  au- 
thority of  the  defendant,  and  asks  that  the  as- 
sessment be  set  aside  and  bis  property  ex- 
cluded from  the  boundaries  of  tbe  defendant 
district  The  defendant  after  making  some 
denials,  avers  ito  organization,  tbe  pnbUqa- 
tlon  of  notice  thereof,  and  the  election  re- 
sulting favorably  tberetq,  all  with  the  knowl- 
edge of  the  plaintiff,  claiming  as  a  result  that 
he  Is  estopped  thereby.  A  further  matter  in 
estc^pel  Is  based  upon  a  proceeding  under 
the  statute  aDthorlilng  the  Institntlmk  of  Uie 
defendant  whereby  the  circuit  court  In  tbe 
case  of  Board  of  Directors  of  tbe  Payette- 
Oregon  Slope  Irrigation  District  v.  Peterson, 
64  Or.  46,  128  Pac;  887,  129  Pac.  123,  deter^ 
mined  tbe  r^;nUirlty  of  the  organizatini  ol 
the  defendant  and  its  Issuance  of  bonda. 
The  new  matter  of  tbe  answw  Is  denied  by 
the  reply.  Fxom  a  decree  txa  the  plaintiff 
the  defendant  aj^teaL 

Tbe  question  here  to  be  determined  la 
whethOT  or  not  the  lAaintlfTs  land  Is  subject 
to  taxntlon  at  tbe  bands  of  the  defmilant 
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irrigation  district  The  dalm  of  tbe  defend- ) 
ants  iB  eitbw  valid  in  toto  or  wholly  void,  j 
Tbe  plaintiff  Is  ^ther  «ititled  to  have  the 
prooeedinss  under  wbltiL  his  land  was  sold 
utterly  disregarded,  or  he  Is  subject  to  pay 
tbe  amount  reqnlred  tor  redemption.  In  de- 
fault of  wbldi  he  most  lose  his  land.  His 
contenticm  Is  that  the  Snake  River  District 
Improvement  Company,  wbldi  he  assisted  in 
organizing,  la  a  municipal  or  public  corpora- 
tioD  poBsessing  goTemmental  powers  and,  be- 
ing prior  In  time  of  organization,  Is  para- 
mount to  and  exclusive  of  tbe  Irrigation  dis- 
trict \vblcb  he  likewise  styles  a  public  cor- 
poration. Hia  theory  is  that  two  public  cor- 
porations exercising  the  same  functions  can- 
not exist  in  the  same  territory  nor  exercise 
authority  over  the  same  persons  or  things. 
Whatever  may  be  said  of  the  Snalze  Klver 
District  Improvement  Company,  It  is  clearly 
not  a  municipal  nor  public  corporation.  It 
was  formed  by  tbe  voluntary  unanimous  acta 
of  tbe  corporators.  It  exists  solely  for  pri- 
vate purposes,  the  Improvement  of  the  lands 
of  tbe  individual  corporators.  It  does  not 
possess  the  power  of  tasatlwi.  Like  any  other 
private  corporation  It  has  the  power  to  assess 
and  collect  dues  firom  Its  members,  enforcing 
them  as  provided  tn  section  9,  c.  1T2,  supra, 
by  a  foreclosure  suit  In  equity.  The  burden 
imposed  upon  the  lands  is  the  resnlt  of  the 
voluntary  contractual  action  of  persons  di- 
rectly Interested  In  the  result  The  corpora- 
tion under  section  12  of  the  act  must  pay  to 
the  secretary  of  state  an  organisation  fee 
and  an  annual  license  fee  like  any  other  prt- 
vtite  corporation.  These  characteristics  serve 
to  exclude  the  Snake  River  District  Improve- 
ment Company  from  the  cat^ory  of  a  mn- 
Dlclpal  or  public  corporation,  whatever  may 
be  said  of  tbe  defendant  Institution.  On  the 
other  hand,  referring  to  chapter  22S  o<  tbe 
Laws  of  1911,  we  find  provided  in  8e<^on 
6167,  L.  O.  li.,  as  amended  by  tbe  latter  act: 
"Whenever  fifty,  or  a  majority  of  the  hold- 
ers of  title  to  lands  susceptible  of  irrigration 
froai  a  common  source  or  combined  sources 
and  by  the  same  system  or  combined  systeins  of 
works  desire  to  provide  for  the  irrigation  of 
the  same,  they  may  propose  the  orpBniKation 
of  an  ittigation  district,  under  the  provisions 
of  this  act,  and  when  so  organized  such  district 
shall  have  the  powers  conferred,  or  tbat  may 
hereafter  be  conferred,  by  law,  upon  such  ir- 
rigation districts." 

The  role  for  Inclusion  of  lands  as  thus  de- 
fined Is  that  they  must  be  susceptible  of  Ir- 
rigation from  a  common  source  or  combined 
sources,  and  by  the  same  system  or  combined 
systems  of  works.  The  exceptions  to  this 
general  rule  are  found  In  the  following  lan- 
guage quoted  from  section  6168,  h,  O.  L.,  as 
amended: 

"Provided,  that  no  land  included  within  the 
limits  of  any  city  or  town  shall  be  included 
in  any  irrigation  district;  that  said  court  shall 
not  modify  said  boundaries  so  as  to  except 
from  the  operation  of  this  act  any  territory 
within  the  boundaries  of  tbe  district  propoaed 
by  said  petltlcmers  which  la  ausceptltue  of  ir- 


rigation by  the  same  system  of  works  applica- 
ble to  other  lands  in  such  proposed  district, 
nor  shall  any  lands  which  will  not,  in  the 
judRment  of  said  court,  be  benefited  by  irriga- 
tion by  said  system,  be  included  within  such 
district." 

What  may  be  termed  a  quasi  exception  is 
also  found  in  section  8180,  treating  of  the  as- 
sessment of  taxes  upon  property  within  the 
district  as  follows: 

"Provided,  that  in  no  case  shall  any  land 
be  taxed  for  irrigation  purposes  under  this  act 
which  from  any  natural  causes  cannot  be  ir- 
rigated or  which  is  incapable  of  cultivation ; 
and  provided  further,  that  where  ditches,  ca- 
nals, reservoirs  or  other  irrigation  works  or 
pumping  plants  are  actually  constructed  and  in 
operation  at  the  time  of  the  organization  of 
the  irrigation  district,  the  lands  actually  irri- 
gated therefrom  at  that  time  shall  not  be  liable 
to  be  taxed  under  the  provisiooa  of  this  act,  ex- 
cept for  henetits  accruing  thereto  by  reason  of 
the  construction  or  maintenance  of  a  drainage 
system  or  works  b^  said  district,  until  such 
time  as  such  irrigation  district  shall  purchase, 
lease  or  acquire,  by  condemnation  or  otherwise, 
such  ditches,  canals,  rraervotrs,  pumping,  plants 
or  other  works,  including  water  rights." 

Again  in  section  6179,  as  amended,  in 
speaking  of  the  board  of  direi^xnr^  this  lan- 
goage  Is  used: 

"Said  board  shsH  «hso  have  tbe  right  to-  bc- 

quire,  either  by  lense,  purchase,  condemnation, 
or  other  legal  means,  all  lands  and  waters  and 
water  rights,  rights  of  way  and  other  property, 
including  canals  and  works  constmcted  and 
being  constructed  by  private  owners,  necessary 
for  the  constructfon,  use,  supply,  maintenance, 
repair  and  improvement  of  any  canal  or  canals 
and  worlia  proposed  to  be  coostructcd  by  said 
iKwrd,  and  shall  also  have  tbe  right  to  so  ac- 
quire lands  and  all  nocesssry  appurtenances  for 
reservoirs  for  the  storage  of  needful  waters, 
or  for  any  other  purpose  reasonably  nece.ssary 
for  the  purposes  of  said  district.  The  property, 
the  ri^nt  to  condemn  which  is  hereby  given 
shall  include  property  already  devoted  to  a 
public  use  which  is  less  necessary  than  the 
use  for  which  it  la  required  by  the  district, 
whether  used  for  irrigation  or  any  other  pur- 
pose. •  *  •  The  use  of  all  water  required 
for  the  irrigation  of  tbe  lands  of  any  district 
formed  under  the  provisions  of  this  act,  to- 
gether with  all  water  rights  and  rights  to 
appropriate  water,  rights  of  way  for  canals 
and  ditches,  sites  for  resorvoirs  and  all  other 
property  required  in  fully  carrying  out  the 
provisions  of  this  act  is  hereby  declared  to  be 
a  public  use  more  necessary  and  more  benefi- 
cial than  any  other  use,  either  public  or  pri- 
vate, to  which  said  water,  water  rights,  rights 
to  appropriate  water,  lands  or  other  property 
have  been  or  may  he  appropriated  within  said 
district  to  an  extent  less  than  the  whole  there- 
of." 

Tbe  act  under  which  the  Snake  River  Dis- 
trict Improvement  Company  was  formed  iti 
merely  cumulative  legislation  on  the  subject 
of  the  formation  of  private  corporations.  Ev- 
erything that  could  be  accomplished  by  tbat 
act  could  have  been  effected  by  a  corpora- 
tion organized  under  previous  legislation. 
Designedly  the  enactments  under  which  the 
Payette-Oregon  Slope  Irrigation  District  was 
formed  Is  wider  in  Its  scope,  and  gives  to 
such  an  Institution  far  greater  and  more 
comprehensive  powers  than  the  other  act 
referred  to.   The  authority  exercised  by  the 
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defendant  Is  based  upon  the  will  of  the  peo- 
ple In  establishing  a  district  susceptible  of 
irrigation  from  a  common  source.  Its  sanc- 
tion is  visited  upon  the  willing  and  the  un- 
willing, provided  a  majority  of  the  voters  so 
direct.  Its  organization  Is  carried  on  under 
the  supervision  of  a  Judicial  tribunal,  the 
county  court.  It  possesses  the  power  of  taxa- 
tion and  its  monetary  exactions  promulgated 
under  that  authority  are  enforced  by  the  tax 
collectors  nt  the  same  time  and  In  the  same 
manner  as  state  and  county  taxes  are  col- 
lected. It  Is  plain  that  if  the  plaintiff  had 
so  desired,  he  might  have  petitioned  for  the 
organization  of  such  a  district  as  the  de- 
fendant. Although  he  may  have  provided 
through  his  private  corporation  or  on  his  own 
Individual  resources  for  the  irrigation  of 
his  land,  he  was  eligible  to  vote  for  the  for- 
mation of  the  defendant  Institution.  Being 
thus  qualified  to  enter  into  it  voluntarily,  he 
is  subject  to  the  majority  action  of  other 
landholders  similarly  situated.  In  the  exer- 
else  of  its  police  power  the  Legislature  has 
provided  against  the  possibility  of  a  email 
minority  escaping  Its  just  contribution  to  the 
public  good  by  the  mere  organization  of  an 
inadequate  scheme  sufficient  only  to  comply 
with  the  bare  letter  of  the  law.  The  act  un- 
der which  the  defendant  was  organized  re- 
quires that: 

"The  court  shall  in  all  actions  or  suits  or 
other  proceedings  take  judicial  knowledge  of 
the  organizatloD  ofj  and  boundaries  of  all  irri- 
gation districts  which  have  been  heretofore  or 
may  be  hereafter  OKaoized  under  the  provi- 
sions of  this  act."  Section  dltiO,  U  O.  L..  as 
amended. 

The  same  section  provides  for  a  contest  of 
the  election  on  organization  by  any  person 
owning  property  within  the  proposed  district 
liable  to  assessment.  It  requires  that  the 
contest  shall  be  instituted  within  60  days 
after  the  canvass  of  the  vote  and  the  an- 
nouncement of  the  result  by  the  coanty 
court,  and  declares  that: 

"After  the  expiration  of  said  period  of  sixty 
days  no  action  or  suit  shall  be  commenced  or 
mnintained  or  defense  made  affecting  the  va- 
lidity of  the  organization  of  any  irrigation  dis- 
trict organized  under  the  provisions  of  this 
act." 

The  whole  substance  of  the  plalntlfTs  com- 
plaint is  bound  up  in  the  sufficiency  or  nul- 
lity of  the  defendant  district,  as  affecting  his 
lands.  In  several  cases  we  have  held  that 
this  question  cannot  be  raised  nor  decided  by 
Injunction.  Bennett  Trust  Co.  v.  Sengstack- 
en,  58  Or.  333,  113  Pac.  863;  Splonskofsky 
V.  Mlnto,  62  Or.  560,  126  Pac  15;  Tyree  v. 
Crystal  District  Improvement  Co.,  64  Or. 
251,  123  Pac.  605. 

The  act  authorizing  the  existence  of  the 
defendant  establishes  a  procedure  for  the  sub- 
sequent exclusion  of  lands  rightfully  Includ- 
ed in  the  first  Instance.  The  owner  of  realty 
who  desires  to  have  the  same  excluded  Is 
required  to  petition  the  board  of  directors 
for  that  purpose.  Notice  must  be  given  by 
pnbllcatiou  In  some  newspaper,  requiring 


persons  objecting  to  the  same  to  sbow  cause 
why  it  should  not  be  granted.  The  exclusion 
of  such  land  is  left  to  the  discretion  of  the 
board  as  the  best  Interest  of  the  district 
shall  appear  to  fliem ;  but  with  this  proviso 
appearing  In  subdivision  (d)  of  section  25,  c 
223,  L.  1911: 

"I'rovided,  that  It  shall  be  the  duty  of  said 
board  to  so  order,  upon  petition  therefor,  as 
&fore.said,  that  all  lands  so  petitioned  to  be  ex- 
cluded from  said  district  shall  be  excluded 
therefrom  which  cannot  be  irrigated  from  or 
whicli  are  not  susceptible  to,  or  would  not,  by 
reason  of  beiuR  permanently  devoted  to  uses 
other  than  agricultural,  horticultural,  viticul- 
tural  or  gAzing,  be  directly  benefited  by  the 
actual  irrigation  of  the  same  from  a  commoa 
source,  or  by  the  same  system  of  works  with 
the  other  lands  of  said  district,  or  from  tbe 
source  selected,  chosen,  or  provided,  or  tlie 
system  adopted  for  the  irrigation  of  the  lands 
of  said  district,  or  which  are  already  irrigated, 
or  entitled  to  be  irrigated,  from  another  source 
or  by  another  system  of  irrigation  works." 

Tbe  complaint  was  amenable  to  the  geuer- 
al  demurrer  because  it  does  not  show  that 
the  plaintiff's  lands  come  within  any  of  the 
exceptions  mentioned.  It  is  not  within  the 
limits  of  any  city  or  town.  It  is  not  impos- 
sible to  irrigate  it.  On  the  contrary.  It  ap- 
pears clearly  in  the  testimony,  and  Is  not 
contradicted  by  the  complaint,  that  plaintiCTs 
holdings  are  susceptible  of  irrigation  from  & 
common  source  applicable  to  other  landd 
within  the  project  of  the  defendant.  The 
complaint  does  not  show,  either,  that  the 
plaintiff's  realty  was  actually  Irrigated  at 
tbe  time  of  the  organization  of  the  defendant 
district.  On  this  point  the  testimony  unques- 
tionably shows  that  tbe  land  has  not.  even 
to  the  time  of  the  hearing,  been  irrigated 
from  any  source.  This  excludes  it  from  the 
exception  against  taxing  lands  actually  Ir- 
rigated. 

Mention  Is  made  of  an  application  of  the 
plaintiff  to  have  his  lauds  excluded,  but  this 
was  not  prosecuted  beyond  the  action  of  the 
board  of  directors,  and  even  if  he  had  shown 
that  his  lands  were  already  irrigated,  or  en- 
titled to  be  irrigated,  by  any  source  or  from 
another  system  of  irrigation  works,  this 
would  not  exempt  blm  from  obligation  to  pay 
existing  liens  or  Indebtedness,  for  It  is  pro- 
vided in  subdivision  (1)  of  section  supra: 

"Nothing  in  this  act  provided  shall,  in  any 
manner,  operate  to  release  any  of  the  lands  so 
excluded  from  the  district  from  any  oblicatioQ 
to  pay,  or  any  lien  thereon,  of  any  valid  out- 
standmg  bonds,  or  other  indebtedness  of  said 
district  at  the  time  of  tbe  filing  of  said  peti- 
tion for  the  exclusion  of  said  lands,  but  upon 
the  contrary  said  lands  shall  he  held  subject  to 
said  lien,  and  answerable  and  chargeable  for 
and  with  the  payment  and  discbarge  of  all  of 
said  outstanding  obligations  at  the  time  of  tbe 
filing  of  the  petition  for  the  exclusion  of  said 
land,  as  fully  as  though  said  petition  for  sucb 
exclusion  were  sever  filed  and  said  order  or 
decree  of  exclusion  never  made;  and  for  tbe 
purpose  of  discharging  such  outstanding  indebt- 
edness, said  lands'  so  excluded  shall  be  deemed 
flud  considered  as  part  of  said  irrigation  dis- 
trict the  same  as  uough  said  petition  for  iti 
exclusion  had  never  been  filed  or  said  order 
or  decree  of  exclusion  never  made  and  all  pro- 
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visions  which  may  have  been  resorted  to,  to 
compel  the  payment  by  said  land  of  its  quota 
or  portion  of  eaid  outstanding  obligation,  had 
said  exclusion  never  been  accomplielied,  may, 
notwithstanding  said  exclusion,  be  resorted  to 
to  compel  and  enforce  the  payment  on  the  part 
of  said  land  xif  its  quota  or  portion  of  said  out- 
standing obligations,  of  said  irrigation  district 
for  which  it  ia  liable,  as  herein  provided." 

In  brief,  the  organization  of  a  district  like 
the  defendant  la  a  projier  exercise  of  the  pow- 
er of  the  people,  manifested  by  an  election 
held  under  the  forms  of  law  for  that  purpose. 
It  voices  the  greatest  good  for  the  greatest 
number,  and  cannot  be  obstructed  by  any 
dog-in-the-manger  policy  of  a  minority.  The 
plaintiff  had  hla  opportunity  to  contest  the 
validity  of  the  corporation,  and  the  election 
resnltlng  In  Its  organization,  at  any  time 
within  flO  days  after  the  result  of  the  vote 
was  declared.  He  did  not  avail  himself  of 
that  privlle^  so  far  as  the  record  discloses. 
Cndn  the  terms  of  the  statute  this  concludes 
bim.  Moreover,  as  disclosed  by  the  record, 
actli^  under  the  authority  of  the  statute,  the 
directors  Instlttrted  a  suit  to  determine  the 
validity  of  the  organization  of  the  defendant 
and  Its  rif^t  to  issue  bonds.  By  virtue  of  the 
law  In  question,  the  plaintiff  had  a  right  to 
appear  in  that  procedure  and  again  contest 
the  regularity  of  the  defendant  organization, 
including  its  right  to  tax  his  holding.  He 
suffered  tbat  opportunity  to  pass.  He  avail- 
ed himself  of  the  rigbt  to  petition  for  the 
exclusion  of  his  land,  and  bis  petition  was 
denied.  He  has  had  his  day  in  court  on  all 
these  several  occasions,  and  it  is  too  late 
now,  and  the  procedure  In  tbls  case  Is  un- 
availing, as  we  have  seen,  to  test  the  ques- 
tions he  would  raise.  He  had  a  right  to  em- 
ploy as  many  private  means  as  he  chose  to 
irrigate  bis  land ;  but  this  does  not  exclude 
the  right  of  the  people  who  live  under  sim- 
ilar conditions  to  make  bim  contribute  rat- 
ably to  the  larger  and  more  ctHuprehenslve 
scheme  of  general  Irrigation.  The  act  under 
whlcta  the  defendant  operates  declares  the 
use  at  water  in  which  It  engages  paramount 
to  every  other  use.  It  authorises  the  con- 
demnation of  sncb  works  as  the  Snake  River 
District  Improvement  Company  is  shown  to 
bave  contemplated.  Whether  we  consider 
the  corporations  public  or  private,  they  are 
clearly  in  different  classes  so  far  as  their 
organization  Is  concerned.  The  legislative 
power,  as  well  it  might,  has  vested  the  de- 
fendant corporation  with  greater  and  more 
extensive  power  than  that  possessed  by  the 
improvement  ccunpany  Inaugurated  by  the 
plaintiff  and  his  associates.  The  latter  must 
yield  to  the  greater  authority  of  the  defend- 
ant district  These  considerations  lead  to  a 
reversal  of  the  decree  of  the  circuit  court, 
without  prejudice  to  the  right  of  tbe  plaintiff 
to  redeem  his  land  fnan  the  effect  of  the  sale 
as  permitted  by  the  statute. 

For  these  reasons  I  dissent  from  the  ma- 
jority opinion. 


BOARD  OF  DIRECTORS  OF  PATBTTHi- 
OBEGON  SLOPE  IRR.  DIST.  v. 
PETERSON  et  al. 

(Supreme  Court  of  Oregon.    June  29,  1915.) 

1.  Watbbs  and  Wateb  Courses  «©=»230— Ik- 

BXQATIOH    DiSTKICTS    —    PbOCEKDI-NOS  OP 

BoABD  OP  DisECTOBS— Resolution  Pbopos- 

iNo  Bond  Issue. 

A  reasonable  construction  of  the  languagt; 
found  in  a  record  of  a  resolution  of  the  board 
of  directors  of  an  irrigation  disti-ict,  authorizing 
a  bond  issue,  should  be  given  to  make  the  namt 
express  its  intent  as  manifested,  since  tbe  tech- 
nicality of  a  court  record  cannot  be  expected 
therein. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  319;  Dec.  Dig. 
«S=>230.] 

2.  Watehs  AND  Wateb  Courses  <S=»230— Ib- 
BiGATioN  Districts— Bonds— Notice— Stat- 
ute. 

IJnder  L.  O.  L.  f  6184,  providing  that  be- 
fore making  a  sale  of  irrigation  district  bonds, 
t^e  tward  of  directors  shall,  by  resolution,  de- 
clare its  intention  to  sell  a  specified  amount, 
fix  the  time  aud  place  of  such  sate,  and  give 
notice  by  publication  thereof  at  least  30  days  in 
three  newspapers  published  in  the  state,  one  of 
which  shall  be  a  newspaper  published  in  the 
county  in  which  tbe  office  of  the  board  of  direc- 
tors is  situated,  if  a  newspaper  is  published  in 
such  county,  where  tbe  time  of  receiving  bids  for 
the  sale  of  such  bonds  was  fixed  at  11  a.  m.  on 
July  15,  1914,  and  notice  was  published  in  one 
morning  newspaper  Sve  successive  Fridays,  from 
June  12th  to  July  10th,  in  a  second  paper,  a 
weekly,  five  times  from  June  13th  to  July  11th, 
and  in  a  third  paper,  another  weekly,  five  times 
from  June  lltb  to  July  0th,  the  publication  was 
sufficient,  under  the  statute,  since  under  the  rule 
of  computation '  that  one  week  is  equivalent  to 
seven  days,  the  notice  was  published  for  more 
than  30  days. 

[Ed.  Note.— For  other  casea,  see  Waters  and 
Water  Courses,  Gent.  Dig.  S  319 ;  Dec.  Dig.  ®=» 
230.] 

In  Sana  Appeal  from  Circuit  Court,  Mal- 
heur County;  Dalton  Biggs,  Judge. 

Proceedings  by  the  Board  of  Directors  of 
the  Payette-Oregon  Slope  Irrigation  District 
to  secure  confirmation  of  the  proceedings 
of  the  board  relative  to  the  authorization 
and  sale  of  certain  bonds  of  tlie  district.  L. 
E.  Peterson  contested  such  confirmation,  and 
from  a  decree  confirming  and  approving  the 
proceedings  of  the  board,  and  declaring  the 
bonds  legally  issued,  he  appeals.  Affinned. 

On  September  15,  1914,  the  board  of  direc- 
tors of  the  Payette-Oregon  Slope  Irrigation 
District  commenced  a  special  proceeding  un- 
der sections  29  and  32  of  chapter  223  of  the 
General  Laws  of  Oregon  for  1911,  provid- 
ing for  irrigation  districts,  for  the  purpose 
of  securing  an  examination  and  confirmation 
by  the  circuit  court  of  tbe  proceedings  of 
the  board  of  directors  relative  to  the  author- 
ization and  sale  of  the  bonds  of  the  district 
in  the  amount  of  $15,000.  October  21,  1014, 
was  fixed  as  the  date  for  persons  interested 
to  appear  and  answer  or  plead  to  the  petition. 
Notice  and  summons  were  duly  published. 
On  the  date  named  appellant,  L.  E.  Peter- 
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son,  a  landowner  in  the  district,  filed  an 
answer,  denying  on  luformatlon  and  belief 
BnbstanUally  all  tbe  facts  set  forth  In  the  pe- 
tition. Upc»i  the  trial  of  the  cause,  oral 
and  documentary  evidence  was  introduced, 
showing  all  the  proceedings  taken  in  the 
matter  by  the  board  of  directors  In  the  Issu- 
ance and  sale  of  the  bonds.  The  trial  court 
found  the  proceedings  of  the  board  of  di- 
rectors regular  and  legal,  and  entered  a  de- 
cree confirming  and  approving  them  and  de- 
claring the  bonds  legally  issued.  From  such 
decree  defendant  L.  £.  Petterson  appeals. 

Jnllen  A.  Hurley,  of  Vale,  for  appellant. 
W.  H.  Brooke,  of  Ontario,  for  respondent. 
Richards  &  Haga,  of  Boise,  Idaho,  for  pe- 
titioners. 

BEAN,  J.  (after  stating  the  facts  as 
above).  The  record  sets  out  all  the  docu- 
ments and  proceedings  bearing  upon  the  ques- 
tions at  issue.  The  appellant  contends  that  the 
proposed  bond  issue  ia  not  for  a  purpose  au- 
thorized by  the  statute.  The  district  had 
been  regularly  organized.  See  Irrigation 
Dist.  V.  Peterson,  64  Or.  48,  128  Pac.  837,  129 
Pac.  123.  Surveys  and  plans  for  the  ac- 
quisition of  a  system  of  irrigation  works  had 
been  made  In  accordance  with  the  statute, 
and  a  bond  issue  of  $276,000  sold.  The  act 
in  question  authorizes  the  organization  of 
an  irrigation  district  for  a  beneficial  public 
purpose,  that  of  reclaiming  tiie  senilarid 
lands  of  the  state,  which  is  apparently  the 
main  object  of  the  law.  Section  6182,  as 
amended  in  1911  (L.  1911,  p.  385),  provides : 

"Fop  the  purpose  of  procuring  necessary  rec- 
lamation works,  and  acquiring  the  necessary 
property  and  rights  therefor  and  otherwise  car- 
rying out  the  provisions  of  tliis  act,  the  board  of 
directors  of  any  such  district  shall,  as  soon  as 
practicable  after  the  oi^anization  of  any  sach 
district,  by  a  resolution  entered  on  its  records, 
formulate  a  general  plan  of  its  proposed  works, 
in  which  it  shall  state  in  a  general  way  what 
works  or  property  it  proposes  to  lease,  purchase, 
or  acquire,  and  what  work  it  proposes  to  con- 
struct, and  the  estimated  cost  for  carrying  out 
■aid  plan,  and  how  it  propoBea  to  raise  the  nec- 
essary fuoda  tberefor.''^ 

For  the  purpose  of  estimating  the  cost 
thereof  the  law  directs  the  board  of  directors 
of  the  district  to  bave  surreys  and  plans 
made  to  demonstrate  the  practicability  of 
such  plan,  under  the  supervision  of  a  com- 
petent engineer,  and  submitted  to  the  state 
eugiueer  for  his  report.  An  election  is  au- 
thorized to  be  held  for  the  purpose  of  de- 
termining whetlier  or  not  bouds  of  the  dis- 
trict shall  be  Issued.  The  act  provides  the 
manner  of  calling  and  holding  such  an  elec- 
tion. The  record  shows  tliat  all  this  has 
been  done  in  compliance  with  the  statute. 
TImt  section  further  provides  as  follows: 

"Whenever  thereafter  said  board  in  its  judg- 
ment deems  it  for  the  best  interest  of  the  district 
that  the  question  of  the  issuance  of  bonrls  In 
■aid  amount  or  any  amount,  shall  b«  submitted 
to  said  electors,  it  shall  so  declare  of  record  in 
Its  minutes,  and  may  thereupon  submit  such 
questions  to  said  electors  in  the  game  manner 


and  with  like  effect  as  at  such  prevtoas  electio:i. 
The  bonds  authorized  by  any  vote  shall  be  design 
nated  as  series,  and  the  series  shall  be  numbered 
consecutively  as  authorized.  The  portion  of 
bonds  of  a  series  sold  at  any  one  time  shall  be 
designated  as  ao  issue,  and  each  issue  abalt  be 
numbered  in  its  order." 

Section  6184  provides  in  part  that: 

"The  bo&ri  may  sell  bonds  from  time  to  time 
in  such  quantities  as  may  be  necessary  and  most 
advantageous,  to  raise  money  tor  the  construc- 
tion of  said  canals  and  works,  the  acqaiaition  of 
said  property  and  rights,  and  otherwise  to  fully 
carry  out  the  object  ana  purposes  of  this  act." 

This  clearly  Indicates  tliat  the  law  does 
not  contemplate  that  all  the  bonds  of  the 
district  should  necessarily  be  Issued  at  one 
time.  The  statute  further  provides  that  be- 
fore making  such  sale  the  board  shall,  by 
resolution,  declare  Its  Intention  to  sell  a 
specked  amouut  of  bonds,  and  fix  the  day, 
hour,  and  place  of  such  sale,  such  reaola- 
tion  to  be  entered  on  the  minutes,  and  notice 
of  sale  to  be  given  by  publication  thereof 
at  least  30  days  in  three  newspapers  pul>> 
lisbed  In  the  state  of  Oregon,  one  of  whidi 
shall  be  a  newspaper  published  In  the  county 
In  which  the  otlice  of  the  board  of  directors 
Is  situated,  If  there  be  a  newspaiwr  pabllsh- 
ed  in  said  county. 

After  an  examination  and  report  of  the 
district  engineer,  recommending  additional 
construction  upon  the  irrigation  system  of 
the  district,  and  certain  equipm«it  for  the 
same,  which  report  was  approved  by  the 
state  engineer,  the  board  of  directors  of  the 
district  passed  and  entered  a  resolutlmi  to 
the  effect  that  the  Payette-Oregon  Slope  Ir- 
rigation District  purchase  a  dredge  and  otli- 
er  equipment,  and  Install  the  headgates  and 
other  structures  "and  complete  the  construc- 
tion of  the  canals  of  the  district  by  concrete 
lining  certain  portions  thereof,  and  by  in- 
stalling at  least  eight  checkgates  in  said  ca- 
nals," as  recommended  by  the  engineer;  that 
for  the  purpose  of  obtaining  the  property  and 
providing  for  the  construction  which  It  was 
deemed  necessary  for  the  proper  c^ration 
of  the  Irrigation  system,  $10,000  would  be  re- 
quired, which  the  district  should  raise  by 
the  issuance  of  coupon  bonds  to  that  amount; 
and  that  a  special  election  be  called  for  the 
first  of  June  of  that  year,  making  provision 
therefor,  and  requiring  the  secretary  to  give 
notice  thereof,  according  to  the  provisions  of 
the  act,  which  was  duly  complied  with. 

[1]  It  Is  suggested  by  counsel  for  appel- 
lant, Peterson,  that  there  was  no  declaration 
made  by  the  board  to  the  effect  that  the  con- 
struction fund  for  the  irrigation  works  had 
been  exhausted,  or  that  such  works  had 
not  been  completed.  We  do  not  give  tbe 
resolution  of  the  board  this  construction. 
The  board  simply  uses  ditferent  language  to 
the  same  effect.  The  necessity  of  the  bouds 
is  plainly  declared,  and  the  resolution  recites 
that  they  are  for  the  purpose  of  completing 
the  irrigation  works.  It  does  not  indicate 
tluit  funds  are  desired  for  a  reconatructiou  of 


Digitized  by 


Colo.) 


BUTIiBB  V.  MAIEK 


1068 


die  Irrlsaflon  ayttam^  but  for  the  oompletloD 
tiiereof,  and  0ie  speclfleatlons  made  1^^  the 
engineer  are  to  the  oame  Import  A  reason- 
able construction  of  tbe  language  found  in 
tbe  record  of  tbe  meeting  of  the  board  of 
directors  should  be  given  so  as  to  make  the 
same  express  the  Intent  manifested  thereby. 
The  same  technicality  of  expression  that  ap- 
pears in  a  court  record  would  not  be  ex- 
pected to  be  found  therein.  The  plain  mean- 
ing of  the  minutes  Is  that  the  bonds  are  pro- 
posed to  be  Issued  for  the  purpose  of  the 
further  construction  of  Irrigation  works  and 
the  acquisition  of  property  to  be  used  in  the 
furtherance  of  the  plan  adopted  to  effectuate 
the  purpose  of  the  leslslatlve  enactment,  and 
the  resolution  In  question  fulfills  the  require- 
ments of  the  statute  In  that  respect,  In  let- 
ter and  spirit  Hall  t.  Hood  River  Irrlg. 
Dlst..  57  Or.  69,  110  Pac.  405 ;  Pioneer  Irrig. 
Dlst  V.  Campbell,  10  Idaho,  159,  77  Pac.  328. 
The  general  plan  of  the  Irrigation  system 
having  been  adopted  prior  to  the  first  Issu- 
ance of  bonds.  It  was  unnecessary  to  reiterate 
the  same  In  the  plans  for  additional  con- 
struction. The  authority  to  acquire  neces- 
sary property  implies  power  to  Improve  the 
two  acres  of  ground  used  as  a  site  for  tbe 
district  pumping  plant  In  order  to  develop 
and  make  it  productive. 

12J  It  Is  contended  by  counsel  for  defend- 
ant I'eterson  that  the  publication  of  the  no- 
tice of  the  sale  of  bonds  was  Insufficient, 
The  time  for  receiving  bids  for  the  sale  of 
tbe  bonds  was  fixed  as  July  15,  1914,  at  11 
o'clock  a.  m.  As  shown  from  the  quotation 
above,  publication  of  the  notice  Is  required 
to  be  made  for  30  days.  Tbe  affidavits  In 
tbe  record  disclose  that  the  notice  of  tbe 
sale  of  the  bonds,  which  was  in  due  form, 
was  published  as  follows:  In  the  Morning 
Oregonian,  five  successive  Fridays,  from  June 
12tta  to  July  lOtfa,  or  34  days  immediately 
prior  to  the  date  flxed  for  the  sale  of  the 
bonds;  In  the  Malheur  Enterprise  weekly 
five  times,  from  June  13th  to  July  11th,  or 
for  32  days ;  and  In  tbe  Ontario  Democrat, 
weekly  five  times,  from  June  11th  to  Jnly  9th, 
or  for  34  days.  Such  publication  was  a 
strict  compliance  wltb  the  requirements  of 
tbe  statute,  and  was  suffident.  O'llnra  v. 
Parker,  27  Or.  156,  174,  3!)  Pac.  1004;  32 
Cyc  pp.  486,  487;  S.  &  L.  Society  v.  Thomp- 
son, 32  Cal.  347;  McGllvery  v.  City  of  Lewis- 
ton,  13  Idaho,  338,  90  Pa&  348;  Leach  v. 
Burr,  188  U.  S.  510,  23  Sup.  Ct  393,  47  U 
Ed.  567.  The  rule  for  the  computation  of 
the  time  of  publication  adopted  in  the  O'Hara 
Case,  which  has  stood  the  teat  for  20  years, 
indicates  that  one  we^  Is  equlralent  to 
seven  days.  The  notice  In  question,  bttvlng 
been  published  for  more  tiian  the  required 
number  of  days  fulfilled  the  mandate  of  the 
statute. 

Section  3S  (tf  the  Irrigation  District  Act 
ordains  that: 


"The  coort  bearing  any  of  the  eontasta  pro- 
vided for  by  this  act,  or  any  inquiry  into  the  le- 
gality or  correctness  of  any  oC  tbe  proceedings 
herein  provided  for,  must  disregard  any  error, 
irregularity,  informality,  or  omlssioa  which  does 
not  injuriously  affect  the  substantial  rights  ot 
tbe  parties  to  satd  proceeding.   *   *  **'^ 

WbUe  It  la  unnecessary  to  apply  this  sec- 
tion in  this  case,  it  indicates  that  It  was 
the  legielatlTe  design  that  tbe  spirit  of  the 
act  should  be  consummated.  Section  6213, 
L.  O.  L.,  as  amended  by  tha  General  Laws 
of  Oregon  tor  1013,  p.  64,  provides  In  effect 
that  tbe  officers  of  the  district  shall  have 
no  power  to  incur  an  Indebtedness  or  liability 
In  excess  of  ^00  per  acre  In  the  aggregate 
of  the  land  situated  in  the  district,  and  any 
debt  or  liability  Incurred  In  excess  of  sadi 
express  provlalon  shall  be  and  remain  ab- 
solutely void,  except  that  for  the  purpose  of 
organization,  the  board  of  directors  may 
incur  an  indebtedness  not  exceeding  $1  per 
acre  on  sudi  land.  It  is  ahourn  by  the  refer- 
ence made  in  the  record  in  this  proceeding 
that  the  Qresmt  indebtedness  of  tiie  district 
is  but  little  in  excess  of  ^  per  acr^  and  the 
limit  fixed  In  the  inhibition  clause  contained 
In  section  6213  has  not  been  approached. 

In  80  far  as  the  case  affects  the  lands  of 
d^ndant  D.  W,  Ratbfon,  the  matter  is 
determined  by  the  decree  In  the  case  of  Itath- 
fon  V.  Payette-Oregon  Slope  Irrigation  Dis- 
trict, 149  Pac.  1044,  in  which  an  pinion  has 
Just  been  rendered,  excluding  his  lands  from 
tbe  district 

After  a  careful  examinatim  ot  all  tlie 
records  and  proceedings  relating  to  tbe  au- 
thorisatimi  of  the  issuance  and  sale  of  tbe 
bonds  of  the  district  in  the  sum  of  $15,000, 
we  find  that  the  same  were  In  all  things 
regular  and  1^1,  and  that  the  said  bonds 
and  the  order  for  tbe  sale  and  the  sale  there- 
of are  legal  and  valid. 

It  follows  that  the  decree  of  tbe  lower 
court  Is  therefore  affirmed. 


BUTLER  v.  MATER.    (No.  4100.) 
(Court  of  Appeals  of  Colorado,   June  14,  1915.) 

1.  Vendor  and  Pubcuaser  <£=>214— Assign- 
ment OF  CONTBACT  —  LtABlLXTIES  OY  i*AB- 
TIES. 

Where  an  assi^meat  of  a  contract  to  con- 
vey land  and  water  rights  to  tbe  assignor  bound 
the  a£»ignur  to  pay  certuin  iuterest  ou  Ocforrcd 
payments  for  tbe  land  and  assessments  on  water 
rights,  called  for  by  the  contract  of  sale,  the  as- 
signee, who  had  not  paid  the  interest  and  was 
not  otherwise  damaged  by  the  failure  of  the  as- 
Bifinor  to  pay  tbe  sunie,  coutd  not  maintiiin  an 
action  against  the  assignor  for  the  iuterest  and 
water  assessments. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  436.  442-448;  Dec. 
Dig.  ^214.] 

2.  Appeal  and  Bsbor  4=»22  —  Infbbiob 
Courts— Waives  of  Objections. 

Error  in  overruling  motion  of  defendant  to 
dismias  an  appeal  frmn  the  county  court,  so  far 
as  based  on  proceed  in  jca  in  the  county  court, 
was  waived  by  defendant's  appearing  in  that 
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court  on  motion  for  new  trial,  without  objec* 
tion  on  tbe  ground  that  the  motii»  wai  not 
biade  in  due  time. 
[Eld.  Note.— For  other  casefl,  see  Apoeal  and 
^  Error,  Cent  Dig.  i  98;  Dec.  Dig.  •&=»22.1 

8.  Affeal   and   Ebbob   «=>22  —  Ihkxbiob 
Courts— Waives  of  Objections. 

Error  of  the  dlatrict  court  in  refusing  to 
diBmifls  an  appeal  from  the  county  court  is 
waived  by  defendant  going  to  trial  on  the  merits 
and  autMDittlng  hinuelf  to  the  Jarisdiction  of  the 
district  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  }  88;  Dec  iXg. 

Appeal  from  District  Court,  Prowers  Coun- 
ty; A.  Watson  McHendrle,  Judge. 

ActlOD  by  George  H.  ftlaier  against  N.  EL 
Butler.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded. 

Hess  ft  Cuckow,  of  La  Junta,  tor  pJalntifT 
In  error.  Gordon  ft  Gordon,  ot  Lamar,  for 
defendant  tn  error. 

KING,  J.  In  this  c^nlon  dettodant  In 
error  will  be  called  plaintiff,  and  plaintiff  In 
error  will  be  called  defendant,  as  In  the  trial 
court. 

Def^dant  assigned  to  plaintiff  two  writ- 
ten contracts,  by  which  the  Arlransaa  Valley 
Sugar  Beet  &  Irrigated  lAnd  Company 
agreed  to  convey  to  defendant  certain  lands 
uid  water  rights  In  consideration  of  pay- 
ments to  be  made  and  omdltloni^  to  be  per- 
formed by  defendant,  as  therein  speciBed. 
The  complaint  all^s,  and  the  evidence  for 
plolntUf  tends  to  prove,  that,  upon  making 
said  asstgnments,  defendant  agreed  to  pay  all 
the  Interest  to  August  0,  1912,  on  deferred 
imyments  and  all  assessments  on  water 
rights  to  October  1,  1912.  as  required  to  be 
paid  by  the  terms  of  the  omtracts  so  as- 
signed; that  said  Interest  amounted  to 
$417.S3  and  water  asseasments  to  $112 ;  that 
defendant  had  not  paid  tbe  same;  and  t^iat 
plaintiff  had  paid  the  water  aisessments 
only.  The  Jury  was' Instructed  to  return  a 
verdict  for  plaintiff  for  both  amounts,  with 
Interest  added,  If  It  found  that  defendant 
agreed  to  pay  said  Items.  Verdict  and  Judg- 
ment for  plaintiff  In  the  sum  of  ¥561.20. 

[1]  1.  Until  plaintiff  has  paid  the  Interest 
In  question,  or  has  been  otherwise  damaged 
by  failure  of  dcfradant  to  pay  the  same,  no 
cause  of  action  has  accrued  In  plaintiff's  fa- 
vor on  that  account  By  the  terms  ot  the 
alleged  agreement,  he  was  not  compelled  to 
pay  the  Interest,  and  by  the  assignments  de- 
fendant was  not  relieved  of  his  liability  to 
pay  It  to  the  land  company.  No  cause  of  ac- 
tion was  alleged  or  proven  to  sustain  the  In- 
struction or  verdict  as  to  that  Item. 

[1, 1]  2.  The  court  did  not  err  In  overrul- 
ing defendant's  moUon  to  dismiss  the  appeal 
from  the  county  court  The  error  assigned, 
so  far  as  It  la  based  on  proceedings  In  the 
county  court,  was  ivaived  by  appearing  in 
that  court  on  the  motion  for  new  trial  with- 


out objecticm  on  the  ground  that  tbe  motion 
was  not  made  In  due  tliM;  Moreover,  even 
If  It  be  assumed  that  the  district  court  should 
have  granted  the  motton  to  dismiss  the  ap- 
peal, that  error  was  mlved  by  going  to  trial 
on  tbe  merits.  Def»dant  thereby  submitted 
himself  to  the  Jurisdiction  of  the  district 
court,  and  cannot  now  be  heard  to  raise  that 
objection.  Silver  Mountain  Mining  Co.  v. 
Anderson,  SI  Colo.  29S,  301,  117  Fac.  173; 
Tucker  r.  Tucker,  21  Colo.  App.  91,  121  Pat 
125;  Brown's  Estate  v.  Stair,  25  Colo.  App. 
140.  146,  136  Paa  1003;  Fairbanks  Morse  ft 
Co.  V.  MacLeod.  8  Colo.  App.  190,  m,  45 
Pac.  280. 

3.  The  error  assigned  to  tbe  ruling  of  the 
court  In  excluding  certain  testimony  offer- 
ed by  defendant's  witnesses  Pierce  and  Thur- 
ston is  unavailing^  for  reasons  given  in 
City  of  Pueblo  v.  Bradley.  23  Colo.  App.  177. 
179.  128  Pac.  888. 

4.  All  other  objections  raised  by  the  as- 
signment of  errors  have  been  considered  and 
are  overruled. 

Judgment  will  be  reversed,  and  the  oinse 
remanded,  with  directions  to  enter  Judgment 
for  plaintiff  fbr  $112,  together  with  interest 
thereon  at  8  per  cent  per  annum  from  the 
date  of  the  cmnmencemttit  of  this  action  In 
the  county  court  and  to  dismiss  the  cause  ot 
action  upon  the  item  of  deferred  Interest, 
without  prejudice  to  plalntifTs  right  to  begin 
a  new  suit  to  recover  on  that  part  of  the 
agreement.  If  he  be  so  advised. 

Reversed  and  r^anded. 


BOUSE  et  aL  V.  ANDEBSON.    (No.  4040.) 

(Court  of  Appeals  of  Colorado.   7ane  14,  1815. 
Bebearhig  Denied  July  6^  1915.) 

Gabnishugnt  ^»196  —  Vacation  or  Jddo- 

MENT— KPFECT. 

Where  writs  of  gamisbraent  were  issued  on 
a  judgment  in  which  the  garnisheea  were  judg- 
ment  debtors,  upon  the  vacation  of  such  judj;- 
ment,  after  service  of  the  writs,  liefore  bearing 
was  had  on  tbe  traverse  to  tbe  answers  of  the 
garnishees,  such  writs  lost  their  vitality,  since 
tuey  fell  with  tbe  vacating  of  the  judgment  upon 
which  they  were  based. 

[Ed.  Note.— E'er  other  cases,  see  Garnishment 
Cent.  Dig.  SI  386-389;   Dec.  Die.  «»106.] 

Error  to  District  Coort,  Logan  County; 
H.  P.  Burke,  Judge! 

Action  by  M.  Anilergon  against  L.  H.  House 
and  Hester  House.  Judgment  for  plaintiff, 
and  defradants  bring  error.  Reversed. 

Munson  ft  Munson,  Ot  Sterling,  for  plabk- 
tlffs  in  error.  Naugle  ft  Tnrman,  of  Sterling, 
for  defendant  in  error. 

CUNXINGHAM,  P.  J.  Owing  to  omissions 
and  defects  in  numbering  the  pages  and 
folios  of  the  original  transcript  of  reo(H?d, 
and  to  the  fact  that  the  record  has  not  been 
arrangedi  chitonologlcally,  we  have  found 
considerable  dlfflculty  In  following  the  na- 
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merooa  steps  In  tlie  veiy  nniisaal  i>rooeedtngs 
bad  In  the  trial  court  In  tbia  case. 

We  think  no  good  purpose  can  be  salnerT- 
ed  by  stating,  at  any  great  length,  the  vari- 
ous orders  entered  In  the  trial  court  In  the 
progress  of  the  cause.  It  is  sufficient  to  say 
that  the  Judgment  herein  appealed  fnan  was 
rendered  In  a  proceeding  wherein  the  an- 
swers made,  by  the  plaintiffs  in  error  to  cer- 
tain gandsbment  writs  were  traversed ;  also 
that  the  aforesaid  writs  of  gamtshmeut  bad 
been  Issued  upon  a  Judgment  against  the 
plaintiffs  in  error.  In  other  words,  we  have 
the  unusual  proceeding  of  writs  of  garnish- 
ment being  issued  upon  a  Judgment  In  which 
the  garnishees  were  likewise  the  Judgment 
debtors.  Furthermore,  the  Judgmwt  upon 
which  the  writs  were  Issued  had  been  racatr 
ed  and  set  aside  by  the  trial  court  after  the 
writs  had  been  served,  and  before  the  hearing 
on  the  traverse  was  had.  But,  for  some  rea- 
son, the  court  declined  to  quash  or  vacate  the 
writs  of  garnishment  issued  npra  a  Judgment 
that  had  been  vacated. 

The  trial  court  was  entirely  Justified  In 
vacating  the  Judgment  upon  whle^  the  writs 
of  garnishment  had  Issued,  and  It  Is  clear 
that  thereafter  said  writs  were  without  any 
vitality,  since  they  fell  with  the  vacating  of 
the  Judgment  upon  which  they  were  based. 

Counsel  for  defendant  in  error  has  called 
our  attention  to  no  precedent  or  authority 
supporting  the  actions  o£  the  trial  court,  as 
hereinabove  narrated,  and  we  know  of  none. 

In  view  of  the  conduct  of  the  [dalntlfl  in 
error  L,  H.  House,  aa  disclosed  by  his  own 
testimony,  it  Is  with  much  r^ret  that  we 
find  ourselves  unable  to  sustain  the  Judgment 
herein  as  to  him,  but  to  do  so  would  be  to 
subvert  or  ignore  the  most  elementary  prin- 
ciples of  practice  and  procedure. 

Reversed. 


GREGG  V.  HATES.     (No.  4190.) 

(Court  of  Appeals  of  Colorado.   June  14,  1915. 
Beliearing  Denied  July  6,  1915.) 

1.  Pleadiko  4=>214  —  Dbmubbbb  —  Admxb- 

610  iSS. 

A  demnrrer  to  a  complaint  admita  facts 
well  pleaded  thereio. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {§  525-634;   Dec.  Dig.  «=3214.] 

2.  COBPOBATIONS    <8=>121 — SaZX    OF    STOCK — 
FBAUD— AcnON— GOUPLAINT. 

A  complaint  alleging  that  defendants  know- 

iogly,  willfully,  and  fraudulently,  with  the  io- 
teot  to  cheat  and  defraud  plaintiff,  induced  him 
to  invest  money  in  atock  of  their  company  on 
the  express  tmderstanding  that  it  would  be  ap- 
plied to  the  purchase  of  sopplies,  etc.,  for  the 
company's  use,  which  was  not  done,  that  plain- 
tiffs failure  to  exnmine  tha  books  of  the  com- 
pany before  purchasing  the  stock  was  excusable 
because  of  defendant't  statement  that  they 
could  not  then  be  bad,  that  defendants  induced 
plaintiff  to  purchase  the  stock  in  reliance  upon 
their  representations  that  there  were  no  debts 
against  the  company,  which  was,  in  fact,  In- 
solvoit,  stated  a  cause  of  action  to  rescind  the 


contract  on  the  ground  of  fraud  abd  willful 

deceit. 

Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.      504,  505 ;  Dec.  Dig.  <8=121.] 

3.  CoapOBATiOKS  ^»121— Saix  of  Stock— 
Fraudulent  Hefbesentations  —  Measubb 
OF  Damaoes. 

In  an  action  to  resciind  a  contract  for  the 
purchase  of  stock  on  the  ground  of  the  fraud 
practiced  by  the  defendants,  an  instruction  Uiat 
the  measure  of  damages  was  the  difference  be- 
tween what  the  stock  was  actually  worth  at  the 
time  of  purchase  and  the  amount  paid  therefor 
by  plaintiff  was  erroneous,  whether  intended  to 
apply  to  an  action  to  rescind  the  contrac^  an 
action  based  on  the  fraudulent  representations,- 
or  to  an  action  for  breach  of  warranty. 

[Ed.  Note^For  other  cases,  see  Corporations, 
Cent.  Dig.  U  B04,  505;  Dec.  Dig.  ^121.] 

4.  Appkal  and  Ebbob  i8=si907— Pbebouption 
— Evidence  ro  Supfobt  Judgment. 

The  appellate  court  will  assume  that  the 
evidence  supported  the  court's  6nding  and  judg- 
ment, provided  that  the  judgment  was  authoriz- 
ed by  the  allegations  ot  the  complaint  under 
any  conditions  of  proof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  28.09,  2011-2016,  8073, 
3674,  3676,  3878;  Dec.  Dig.  «S=>907.] 

5.  Cobpobations  «=»121— Saxjs  of  Stock— 
•Fbauuulbnt  Refbsskntations  —  Issobs 
and  eviuenck. 

Under  a  complaint  alleging  that  defendants 
knowingly,  willfully,  and  fraudulently  with  in- 
tent to  dteat  and  defraud  plaintiff,  Induced 
him  to  invest  money  in  stock  to  be  applied  to 
the  purchase  of  supplies,  etc.,  which  was  not 
done,  excusing  plaintiff's  failure  to  examine  the 
books  of  the  company  by  defendant's  statement 
that  they  could  not  then  be  had,  and  allying 
that  he  was  induced  to  purchase  the  stock  in 
reliance  on  defendant's  fraudulent  repreaenta- 
tious  that  the  company  had  no  debts,  the  issues 
warranted  the  introduction  of  evidence  wjiich 
would  support  a  judgment  for  plaintiff  for  $400, 
and  a  special  veidict  that  one  of  the  defendants 
was  gouty  of  fraud  and  willful  deceit 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S§  504,  505 ;  Dec  Dig.  ^121.] 

6.  Afpeax  and  Ebbob  ^1032  —  Habioess 
Ebbob— UuBDEH  of  isBowiNu  Ebbob. 

It  is  not  sufficient  to  show  that  abstract 
error  was  committed  in  an  instruction,  but  it 
must  affirmatively  appear  that  It  was  prejudi- 
cial, and,  as  a  general  rule,  this  can  only  be  de- 
termined by  a  consideration  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  4047-4051;  Dec.  Dig. 
«=>1082.] 

Error  to  District  Court,  I>enver  County; 
George  W.  Allen,  Judge.. 

Action  by  J.  E.  Hayes  against  L.  E.  Gregg 
and  another.  Judgment  for  plsiutlCf,  and  de- 
fendant Gregg  brings  error.  AfBrmed. 

Floyd  J.  Wilson  and  Charles  H.  Beder, 
both  of  Denver,  for  platattifF  in  error.  Edw. 
R.  Morris,  of  Denver,  for  defendant  In  error. 

HURLBUT,  J.  This  action  was  Instituted 
August  10.  1913;  plaintlfr  in  error,  Gregg, 
and  Amanda  O.  Gale  b^g  defendants  below, 
and  J.  B.  Bayes  plaintiff  below.  It  appears 
from  the  aUegatlons  of  the  complaint  that 
the  action  was  one  to  rescind  a  contract,  up- 
on the  ground,  as  claimed,  that  fraud  bad 
been  practiced  on  plaintiff  by  defendants,  In 
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and  aboQt  tbe  negotiation  and  purchase  by 
the  former  Itoib  the  latter  of  certiiln  stock 
In  a  domestic  corporation.  The  case  was 
tried  to  a  jury,  which  returned  a  verdict  lu 
favor  of  plalutiflf  for  $400,  as  well  as  a  spe- 
cial verdict  that  defendant  Gregg,  In  commit- 
ting the  tort  complained  of,  was  guilty  of 
fraud  and  willful  deceit.   Judgment  was  ren- 


E.  Gre^,  defendant,  wag  president,  director, 
and  one  of  the  largest  stockholders  of  the 
company,  and  at  the  date  mentioned,  in  con- 
junction with  Amanda  O.  Gale,  another 
-stockholder  and  director,  had  full  and  com- 
plete charge  of  its  hnslness  operations,  both 
being  familiar  with  the  earnings  of  the  com- 
pany, the  extent  of  its  Indebtedness,  and 


dered  upon  the  verdict  In  favor  of  plaintiff  1  all  matters  pertaining  to  its  business  affairs. 


for  the  money  found  due,  and  also  that  de- 
fendant be  committed  to  the  county  jail  for 
a  term  of  four  months,  to  be  released  upon 
the  payment  of  the  sum  stated  in  the  judg- 
ment Exceptions  were  reserved  by  defend- 
ant, who  prosecutes  this  writ  of  error,  and 
the  case  is  here  by  proper  proceedings  for 
determination.  None  of  the  evidence  given 
at  the  trial  Is  incorporated  in  the  transcript 
or  abstract  of  record.  The  controversy 
therefore  Is  to  t>e  determined  only  upon  the 
record  proper.  No  brief  has  been  filed  by 
defendant  In  error. 

But  two  questions  are  presented  for  deter- 
mination: (1)  Does  the  complaint  state  facts 
sutBclent  to  constitute  a  cause  of  action?  and 


For  some  time  prior  to  said  date  plaintiff, 
Hayes,  had  been  a  student  of  the  company, 
paying  tuition  therefor.  On  May  30,  1913, 
the  plaintiff  entered  the  employment  of  the 
company,  at  a  weekly  salary.  Between  May 
30th  and  June  10th  defendants  repeatedly 
solicited  plaintiff  to  purchase  stock  of  said 
company,  assuring  htm  that,  If  he  did  so,  he 
would  receive  regular  wages  and  steady  em- 
ployment; that  the  earnings  and  profits  at 
that  time  were  sufficient  to  Insure  plaintiff 
and  the  two  defendants  good  average  wages; 
that  the  company  required  more  supplies  and 
machinery  to  handle  the  growing  business, 
and  If  plaintiff  would  purchase  such  stock 
the  money  paid  therefor  would  he  Invested 


(2)  did  the  trial  court  commit  fatal  error  in  1  for  supplies  and  machinery  needed  by  the 


refusing  to  give  an  instruction  on  the  meas- 
ure of  damage,  tendered  by  defendant  at  the 
trial?  As  to  the  first  question  a  general  de- 
murrer to  the  complaint  was  filed  in  the 
court  below  and  overruled,  whereupon  de- 
fendant pleaded  over  by  filing  an  answer,  and 
went  to  trial  upon  the  issues  formed. 

[1,2]  We  have  carefully  read  the  com- 
plaint, and  It  is  noticeably  faulty  and  defec- 
tive as  a  pleading  designed  to  state  plaintiff's 
cause  of  action  in  ordinary  and  concise  lan- 
guage without  unnecessary  repetition,  as  re- 
quired by  the  Code.  In  his  use  of  the  tenses 
the  pleader  who  drafted  that  Instrument  seri- 
ously Jeopardized  the  sufficiency  of  the  com- 
plaint. However,  the  demurrer  admits  all 
facts  therein  stated,  if  well  pleaded ;  and  if, 
upon  a  consideration  of  all  the  allegations 
appearing  in  the  complaint,  there  can  be  cull- 
ed therefrom  sufficient  averments  showing 
the  plaintiff  clearly  entitled  to  relief,  the 
complaint  should  be  held  good  as  against  -the 
demurrer,  no  matter  how  much  superfluous 
matter  may  be  contained  therein,  or  how 
ambiguous  or  disconnected  the  pleading  may 
otherwise  be. 

Disregarding  the  averments  In  the  com- 
plaint, which  attempt,  but  fall,  to  properly 
plead  the  falsity  of  defendant'^  statements 
as  to  the  value  of  the  stock,  and  the  amount 
of  profits  the  company  was  earning  at  the 
time  of  the  purchase  of  the  stock  by  plaintiff, 
as  well  as  some  other  averments  subject  to 
criticism,  we  think  there  are  sufficient  allega- 
tions remaining  to  state  a  cause  of  action, 
and  entitle  plaintiff  to  relief.  From  the  com- 
plaint the  following  facts  are  made  to  ap- 
I)ear:  The  Gale-Lydon  Auto  Company  was 
a  domestic  corporation  engaged  in  the  busl- 
nesB  of  instructing  and  educating  students  in 
the  metboA  of  operating,  repairing,  and 
handling  antomoMles.  On  June  10,  1913,  L. 


company;  and  that  the  stock  could  be  pur- 
chased for  33^1  cents  a  share,  hut  was  worth 
more  than  that  price.  Plaintiff  at  the  time 
asked  to  see  the  books  of  the  comjiany.  In 
order  to  Investigate  and  learn  what  it  had  in 
assets  and  the  amount  of  its  debts  and  liabil- 
ities, if  any,  and  what  profits  it  was  earning, 
but  defendants  stated  the  books  were  at  that 
time  in  the  hands  of  the  company's  secretary, 
and  not  at  hand.  At  that  time  defendants 
stated  to  plaintiff  that  there  were  no  debts 
owing  by  the  company,  nor  any  liabilities 
outstanding  against  It;  that  It  owned  clear 
and  fwife  all  the  property  then  In  use;  that 
It  then  had  contracts  with  students  sufficient 
in  number  to  pay  a  good  average  salary  to 
plaintiff  and  defendants;  and  that  they,  as 
its  o0*.cers,  controlled  all  outstanding  stock 
except  one  or  two  shares.  Plaintiff  believed 
and  relied  upon  all,  eadti  and  every,  of  the 
statements  and  representations  aforesaid 
made  by  defendants,  and  believed  and  relied 
upon  the  truth  thereof,  and  was  induced 
thereby  to  purchase,  and  did  puridiase,  on  the 
lOth  of  June,  1913,  1,200  shares  of  said  stock, 
paying  therefor  the  sum  of  $400  In  money, 
receiving  a  certificate  therefor.  On  July  12, 
1013,  defendants  absented  themselves  from 
Denver,  and  remained  absent  for  about  two 
weeks  thereafter,  leaving  plaintiff  In  charge 
of  the  premises,  and  during  this  period  he 
became  enabled  to  investigate  the  affairs  of 
said  company.  On  July  28th  plaintiff  first 
discovered  and  learned  that  the  statements 
and  representations  aforesaid  made  to  him 
by  defendants,  upon  which  he  was  Induced  to 
buy,  and  did  buy,  the  shares  of  stock  afore- 
said, were  false  and  untrue ;  that  nearly  all 
of  the  $400  paid  by  him  for  the  stock  afore- 
said was  appropriated  by  defendants  Cor 
their  personal  nse;  that  the  statements  and 
representations  made  to  him  tqr  defendants 
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to  tbo  effect  that  Om  eompany  had  no  debts 
or  otlier  liabilities,  aa  atMvre  stated,  w«ra 
fUsB  and  untrue;  and  that  the  company  was 
Insolvent  After  becoming  possessed  of  svdi 
inftirmatlon,  xdalntltt  tfected  to  rescind,  and 
did  rescind,  the  cnitract  ot  putctaase-of  vadt 
atoc^  and  w  Jnly  80th  notified  dtfwidantB 
tai  wrtUns  of  each  election,  tendering  back  to 
Okem  tbe  atock  at  that  time,  and  demanding 
the  TVbam  <A  the  money  which  he  had  paid 
thorafor,  bat  such  demand  was  refosed.  At 
the  time  the  statements  and  representatlofns 
were  made  by  defendants  as  aforesaid  they 
each  had  fnll  knowledge  of  the  facts  concern- 
ing the  boidneBs  of  the  company,  the  value  of 
Its  diares  of  atock,  the  amonnt  of  its  profits 
and  earnings,  and  the  amount  of  Its  Indebt- 
ednras  and  liabilities  then  existing,  and  w^ 
knew  that  su<^  statements  and  representa- 
tiona  made  by  tbem  at  that  time  were  false 
and  nntme,  and  the  same  were  made  by  them 
deslghedly,  for  the  porpose  and  with  the  In* 
tention  of  cheating  and  demanding  the  plain- 
tiff, and  for  Oie  purpose  of  inducing  him  to 
purchase  the  stock  and  pay  for  the  same  •as 
above  stated.  By  reason  of  sodi  Salse  state- 
ments and  repreaentatlona,  on  the  part  of  de- 
fendants, as  above  alleged,  plaintiff  was 
damaged  In  fbe  sum  of  f400. 

The  facts  Jost  tedted,  and  admitted  by  the 
demurrer,  fal^  show  that  defendants  know- 
ingly, wiUfully,  and  fraudulently,  with  the  in- 
tent to  tiheat  and  defraud  plaintiff,  Induced 
tlie  lattw  to  Invest  $400  In  stock  of  the  com- 
pany upon  the  express  understanding  that 
the  same  diould  be  awUed  to  the  purchase 
of  sulkies  and  madilnery  for  the  use  of  the 
company,  which  was  not  dtxie;  that  plain- 
tUTs  fUlure  to  examine  the  books  of  the  cmn- 
pony  prior  to  bis  pundiase  of  the  stock  was 
excusable,  by  reascm  of  defendants*  state- 
jnent  befwe  the  purchase  that  the  books 
could  not  be  obtained  at  the  time ;  and,  for- 
thw,  that  with  a  like  fraudulent  Intent  de- 
fendants Induced  plaintlfl  to  purchase  the 
stode  aforesaid.  In  reliance  uptm  their  dear 
representaUons  and  statements  made  at  the 
time  that  there  were  no  debts  or  liabilities 
then  existing  against  the  company,  the  com- 
plaint showing  that  such  statements  and  rep- 
resentations were  false,  and  that  at  the 
time  the  company  was  Insolvent.  From  the 
averments  of  the  cunplalnt  as  above  detailed 
it  Is  evident  that  the  contention  ot  plaintiff 
In  error  that  the  complaint  is  taitally  defec- 
tive  aa  against  the  gmenl  demurrer  la  un- 
tenable 

[S]  As  to  the  seeODd  Queatlm  dlscuMed  by 
plaintiff  In  emn',  concerning  the  action  of  the 
trial  oonrt  In  rtfnalng  to  give  an  Instruction 
upon  the  measure  of  damage  tendered  by 
lilm,  it  appears  tram  the  record  that  no  in- 
■tmctloa  was  given  by  the  court  upon  that 
Bobject,  and  none  offered  except  the  one  re- 
fterred  to,  which  reads  as  follows: 

"The  court  instmcti  the  Jury  that  the  measure 
of  the  plointiFi  dam&jre.  should  yoa  find  for 
the  plaintiff,  is  the  difference  between  what  the 
aaid  stock  was  actually  worth  at  the  tiina  of  the 
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said  pnrdiase  and  fbe  aauMuit  of  mtmey  so 
paid  ^  Uie  plalntUf  for  the  said  stock." 

The  Instruction  was  not  a  correct  state- 
ment of  the  law  as  applied  to  any  issue 
formed  the  i^eadlnga.  If  it  was  Intended 
to  apply  to  an  action  fbr  breach  of  warranty. 
It  is  not  correct.  I^ston  v.  Plato,  S  Colo. 
402.  If  Intended  to  am>ly  to  an  action  to 
rescind  a  contract,  It  Is  equally  faulty.  S 
Sctberland  on  Damages  (3d  Ed.)  t  666: 
Westerfeld  v.  N.  Y.  L.  Ins.  Co.,  129  CaL  68,  S8 
Pac  92.  61  Pae.  697.  If  lnt«ided  to  apply  to 
an  acticm  based  iqion  fraudulent  representa- 
tions. It  la  objectlonaMe,  as  not  clearly  stat- 
ing the  rule  as  announced  by  our  Suprraie 
Court.  lilley  et  aL  v,  Bandall,  8  Colo.  298 ; 
Herfort  t.  Cramer,  7  Cola  4SS,  4  Pac.  S9& 
Moreover,  aa  no  bill  of  excepttrau  Is  Incor- 
porated in  the  record,  we  are  not  advised  as 
to  the  kind  <»  character  of  evidmoe  adduced 
at  the  trial,  nor  upon  what  theory  the  respec- 
tive parties  tried  the  case. 

[4]  We  may  well  r^terate  the  language  of 
Judge  Walling  In  Price  v.  Kit  Carson  County, 
22  Oolo.  App.  31S,  124  Paa  853,  viz: 

'^e  are  bound  to  assume  that  the  evidence 
supported  the  court's  findings  and  judgment,  pro- 
vided that  the  judgment  was  authorized  by  the 
allegations  of  the  complaint,  under  any  condi- 
tions of  proof.** 

[I,  •}  The  issues  formed  by  the  pleadings 
clearly  warranted  the  Introduction  of  evi- 
dence which  would  support  the  Judgment 
rendered.  The  failure  by  the  trial  court  to 
give  the  Instruction  as  presented  would  not 
Justify  a  rerersai  of  the  Judgment  on  that 
ground  alone,  unless  it  should  appear  from 
the  record  that  defendant's  substantial  rlglits 
were  Invaded  by  such  refusal,  or  he  was 
prejudiced  thereby.  Ko  such  showing  Is  dis- 
closed by  the  record.  In  the  absence  of 
any  testimony  or  evidence.  It  Is  impossible 
for  us  to  conclude  whether  or  not  plaintiff 
In  error  was  In  any  way  prejudiced  by  the 
refusal  to  give  the  instruction.  For  anything 
that  appears  In  the  record  to  the  contrary, 
such  proceedings,  stipulations,  or  admissions 
may  have  occurred  at  the  trial  as  to  render 
It  entirely  unnecessary  for  such  Instructiwi 
to  be  given  by  the  court. 

In  Nelson  v.  Nelson  et  aL  <Colo.  Am>.)  146 
Pac.  1070,  the  court,  speaking  through  Judge 
King,  said  in  part: 

"It  is  not  sufficient  to  show  that  error  in  the 
abstract  was  committed  in  giving  an  instruc- 
tion, but  it  must  aHiimativel;  appear  that  it  was 
prejudicial,  and,  aa  a  general  rule,  tiiis  can  only 
be  determined  by  a  consideration  of  the  evi- 
dence." 

In  Sloe  T.  Williams,  18  Colo.  App.  830,  71 
Paa  433,  error  was  assigned  upon  the  giving 
of  Instructions  numbered  1  to  9,  Inclusive. 
No.  1  was  not  set  out  In  the  abstract  The 
court  said  In  part: 

"To  enable  us  to  judge  whether  the  Jury  could 
have  been  misled  we  must  know  not  only  what 
was  the  first  instruction,  but  also  what  the 
evidence  was.  For  aught  that  appears,  thet« 
was  no  conflict  in  the  testimony.  Without  an 
opportimit;  to  examine  it,  it  is  impossible  for 
us  to  know  whether  there  waa  or  not.  It  may 


Digitized  by 


1068 


140  PACIFIC 


BKPOBTBB 


(Idalu 


IwTe  be«n  bo  ccHicIuslTe  aa  to  preclude  any  ver- 
dict but  the  ODO  which  was  returued;  end,  if 
so,  the  language  of  the  instructions  is  not 
very  material." 

See  Sutton  v.  Dana,  15  Colo.  98,  25  Pac. 
90,  and  Argentine  Mining  Co.  v.  Terrible 
Mining  Co.,  122  U.  S.  478,  7  Sup.  Ct.  1356,-30 
L.  Ed.  1140. 

We  are  satisfied  that  the  record  fails  to 
disclose  reversible  error  in  any  of  the  rnllngs 
or  proceedings  of  the  trial  court 

The  Judgment  wUl  therefore  be  affirmed. 

Judgment  affirmed. 


LEONARD  T.  ST.  CLAIB. 
(Supxeme  Court  of  Idaho.   June  19.  1916^) 

1.  CouNTiEa  ©=509  —  Officers  —  Salabies  — 
Constitutional  Law. 

Section  7  of  article  18  of  the  Constitution 
of  Idaho,  which  provides,  "All  county  officers 
and  deputies  when  allowed,  shall  receive,  as  full 
compensation  for  their  services,  fixed  annual 
salaries,  to  be  paid  quarterly  out  of  the  county 
treasury,  as  other  exiwuses  are  paid,  •  «  « 
was  adopted  and  amended  in  view  of  and  in 
order  to  conform  to  the  established  plan  of  coun- 
ty government  which  contemplates  that  the 
board  of  county  commisaloiiers  shall  have  super- 
visotpr  power  over  all  county  matters,  and  which 

Erovidea,  among  other  things,  for  a  settlemest 
etween  the  board  and  the  county  officers  quar- 
terly to  the  end  that  the  officers  shall  be  paid 
such  sums,  and  such  sums  only,  as  may  be  found 
to  be  due  to  them  from  the  county,  after  de- 
ducting all  sums  due  to  the  county  txom  them. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §g  104-115;  Dec,  Dig.  «=>69.] 

2.  CouriTiES  «=»69— County  Officeb»— Sal- 
ABiES  — Tm  OF  Patmnt  —  Validitt  or 
Statute. 

The  attempted  amendments  of  section  2115, 
Rev.  Codes,  whereby  county  officers'  salaries  are 
payable  monthly,  instead  of  quarterly,  are  in 
contravention  of  secdcHi  7  of  article  18  of  the 
Constitution  of  Idaho,  and  are  void. 

[Ed.  Note.— For  other  cases,  see  Connties, 
Cent.  Dig.  U  104r-115;  Dec.  Dig.  «=969J 

(Additional  Svttabm  by  Editorial  Staff.) 

3.  Counties  ^=>69  —  Officers  —  Salabies  — 
Constitutional  Pbovision— "Qoabteblt'* 
— "Otheb  Expenses  abe  Paid." 

As  used  ii)  section  7,  art.  18,  of  th£  Con- 
stitution, providing  that  all  county  officers  shall 
receive  as  full  compensation  fixed  annual  sal- 
aries to  be  paid  quarterly  out  of  the  county 
treasury,  as  other  expenses  are  paid,  the  word 
"quarterly"  means  "quarter-yearly;  once  in  a 
quarter  year";'  and  the  nhrase  "as  other  ex- 
penses are  paid"  refers  to  other  expenses  of  the 
county,  and  means  that  the  claim  of  a  county 
officer  for  salary  shall  be  passed  upon  and  al- 
lowed by  the  board  of  county  commissioners. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  |g  104^115;  Dec.  Dig.  «=»69.] 

Oilgliial  mandamus  by  Robert  H.  Leonard 
against  John  S.  St.  Clair.  Demurrer  to  pe- 
tition sustained,  and  writ  quashed. 

N.  Eugene  Brasle,  of  Boise,  for  plaintiff. 
William  Healy,  of  Boise,  for  defendant.  J. 
H.  Petersw,  Atty.  Gen.,  and  T.  O.  CofBn, 
Asst.  Atty.  Gen.,  amid  curlre. 


MORGAN,  J.  This  Is  a  proceeding  com- 
menced in  this  court  for  the  purpose  of  pro- 
curing the  issuance  Of  a  writ  of  mandate  di- 
recdng  the  defendant,  who  is  the  auditor  of 
Owyhee  county,  to  issue  to  the  plaintiff  who 
is  the  probate  judge  of  said  county,  a  war- 
rant in  payment  of  his  official  salary  for  the 
month  ending  May  12,  1915,  as  provided  bj 
section  2115,  Rev.  Codes,  as  amended  by  chap- 
ter 70,  p.  193,  Sess.  Laws  of  1911.  and  as 
further  amended  by  chapter  48,  p.  1B4,  Seaa. 
Laws  of  1913.  The  defendant  demurred  to 
the  p^ition  upon  the  groond  that  it  does  not 
state  tacts  sutBdent  to  entitle  the  petltioaer 
to  the  relief  demanded,  and  contends  that  aee- 
tUm  2115,  Rev.  Codes,  as  amended,  la  imcon- 
stitutional.  The  section  as  amended  pro- 
vides: 

"The  salary  of  all  county  officers,  as  foil  com- 
pensation for  their  services  must  be  paid  month- 
ly from  the  county  treasury  upon  tae  warrants 
of  the  county  auditor.  The  auditor  shall  keep 
a  strict  account  of  all  salary  warrants  drawn 
him,  which  accounts  shall  be  verified  and  trans- 
mitted to  the  board  of  county  comniissioners  at 
each  regular  meeting  thereof,  and,  if  found 
correct  by  such  commissioners,  they  shall  make 
an  order  confirming  said  account  as  correct  and 
direct  the  same  to  be  filed  among  the  records  of 
the  board. 

"No  officer  or  deputy  must  retain  out  of  any 
money  in  his  hands  belonging  to  the  coun^ 
any  salary;  every  officer  and  deputy  shall  turn 
over  to  the  county  treasurer  all  fees  which  may 
come  into  bis  hands  from  whatever  source  at  the 
end  of  the  quarter,  together  with  an  itemized 
Btatement  showing  what  such  fees  were  collected 
for  and  the  date  thereof;  and  it  is  hereby  made 
the  doty  of  every  county  officer  to  collect  and 
turn  in  to  the  county  treasury  at  the  end  of 
each  quarter  all  fees  allowed  by  law  to  be 
collected  by  such  officer. 

"All  actual  and  necessary  expenses  incurred 
by  any  county  officer  or  deputy  in  the  perform- 
ance of  his  official  duty  shall  t>e  a  legal  charge 
against  the  county,  and  such  officer  and  deputy 
^all  at  the  end  of  each  month  file  with  the 
clerk  of  the  board  of  coonty  commissioners  a 
sworn  statement  accompanied  by  proper  vouch- 
ers, showing  all  expenses  incurred  by  him.  At 
each  regular  meeting,  the  board  of  county  com- 
missionefs  shall  audit  all  such  expense  accoonts 
and  shall  pay  all  such  proper  expense  accoonti 
in  the  sums  allowed  and  ordered  paid,  from  the 
county  treasury  upon  the  warrants  of  the  county 
auditor." 

[1,  2]  The  question  propounded  to  Oiecoort 
by  this  proceeding  is: 

"Do  the  acts  of  the  Legislature  which  provide 
for  the  payment  of  county  officers  monthly  vio- 
late section  7  of  article  18  of  tbe  OonstitatiOB 
wherein  it  directs  that  snch  salaries  are  to  be 
paid  quarterly?" 

It  is  contended  by  plalntiif  that  the  words 
"to  be  paid  quarterly"  are  not  Intended  to 
definitely  flx  the  times  when  installments  of 
the  annual  salary  are  to  be  paid,  but  are  In- 
tended to  flx  a  maximum  limit  of  time  in 
which  it  must  be  paid;  that  tbe  provision 
is  ft>r  the  protection  of  the  officer,  and  not  <i 
the  county;  and  that  the  Legislature  may 
provide  for  the  payment  of  Installmuits  st 
any  time  It  sees  fit  so  long  as  the  period  of 
time  elapsing  between  payments  be  not  grea^ 
er  than  three  months.   It  la  contended  by  tbe 
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defendant,  npon  the  other  band,  that  said 
constltntloDal  prorlslon  is  to  be  construed  to 
mean  that  a  county  oflBcer  shall  reoelve  his 
annua]  galary  in  equal  inatanntents,  one  of 
which  shall  be  paid  erery  three  months ;  that 
it  la  for  the  protection  of  the  county,  and 
not  of  the  officer.  It  appears  to  ua  the  pro- 
yislon  is  fbr  the  protection  'of  both  the  offi- 
cer and  the  county ;  tt>at  it  was  incorporated 
in  the  Constitution  for  the  purpose  of  re- 
quiring the  county  to  pay  its  officer  an  in- 
stallment of  his  annual  salary  once  every 
three  months,  not  all  of  it  at  the  end  of  the 
year,  and  for  the  further  puriwse  of  protect- 
ing the  county  In  accordance  with  a  ^stem 
of  county  soTemment  which  was  In  force  at 
the  time  of  the  adoption  of  the  Constitution. 

Section  7  of  article  18  of  the  Constitution, 
as  it  was  originally  adopted,  was  as  follows: 

"The  officers  provided  by  BCctlon  six  (G)  of 
this  article  ahalf  receive  annually  as  compensa- 
tion for  their  services  as  follows :  Sheriff,  not 
more  than  four  thousand  dollars  and  not  less 
than  one  thousand  dollars,  together  with  such 
mileage  as  may  be  prescribed  by  law;  clerk  of 
the  district  court,  who  is  ex  officio  auditor  and 
recorder,  not  more  than  three  thousand  dollars, 
and  not  less  than  five  hundred  dollars:  pro- 
bate judge,  who  ia  ex  officio  county  superutend- 
ent  of  public  instruction,  not  more  tbaa  two 
thousand  dollars,  and  not  less  than  five  hun- 
dred dollars;  county  assessor,  who  is  ez  officio 
tax  collector,  not  more  than  three  thousand 
dollara  and  not  less  than  five  hundred  dollars; 
county  treasurer,  who  is  ez  officio  public  ad- 
ministrator, not  more  than  one  thousand  dol- 
lara,  and  not  less  than  three  hundred  dollars; 
corooer,  not  more  than  five  hundred  dollars; 
county  surveyor,  not  more  than  one  thousand 
dollars;  county  commissioners,  such  per  diem 
and  muease  as  may  be  prescribed  by  mw;  and 
justices  of  the  peace  and  constables  such  fees 
as  may  be  prescribed  by  law." 

The  Legislature  In  1897  (see  Laws  1897,  p. 
185)  proposed  an  amendment,  which  was 
adopted  at  the  November,  1898,  election, 
whereby  said  section  7  now  reads:  ' 

*'All  county  officers  and  deputies  when  allowed, 
shall  receive,  as  full  compensation  for  their  serv- 
ices, fixed  annual  salaries,  to  be  paid  quarterly 

out  of  the  county  treasury,  as  other  expenses 
are  paid.  All  actual  and  necessary  expenses, 
incurred  by  any  county  officer  or  deputy,  in  the 
performance  of  bis  official  duties,  shall  be  a  le- 
gal diarge  gainst  the  county,  and  may  be  re- 
tained by  him  out  of  any  fees,  which  may  come 
into  his  hands.  AH  fees,  which  may  come  into 
his  hands  from  whatever  source,  over  and  above 
his  actual  and  necessary  expenses,  shall  be 
turned  into  the  county  treasury  at  the  end  of 
each  quarter.  He  shall  at  the  end  of  each 
quarter  file  with  the  clerk  of  the  board  of  coun- 
ty commissioners,  a  sworn  statement,  accom- 
panied by  proper  vouchers,  ahowioE  all  expenses 
incurred  and  all  fees  received,  which  must  be 
audited  by  the  board  as  other  accounts." 

At  the  tine  of  the  adoption  of  the  Consti- 
tution secUon  2120,  Rev.  Stats.  1587,  was  in 
force,  and  it  provided: 

''The  salaries  and  all  compensation  of  county 
officers  for  services  rendered  the  county,  most 
be  paid  quarterly  from  the  county  treasury, 
upon  the  warrants  of  the  county  auditor  and 
before  bdng  paid  to  such  officers  or  to  any  oth- 
er person,  must  he  allowed  and  audited  by  the 
board  of  commissioners  as  otiMr  dairna  against 
the  countr.  •  •  • " 


And  section  2158  was  as  follows:' 
'The  compensation  herein  mentioned  and  pro- 
vided for  the  officers  named  In  this  act  Bhall  be 
paid  quarterly  out  of  the  county  treasury  upon 
the  auditor's  warrant,  after  the  same  has  been 
allowed  by  the  board  of  county  commissioners, 
and  such  warrant  shall  be  drawn  upon  the  'cur- 
rent expense'  or  'oonn^  general'  fund  of  the 
coun^." 

It  la  (flear  that  the  law  In  force  at  the  time 
the  Constitution  was  adopted  provided  for 
the  payment  of  county  officers'  salaries  quar- 
terly end  not  monthly. 

Section  1913,  Rev.  Codes  of  Idaho,  Is  a  re- 
enactment  of  section  1755,  Rev.  Ktats.  1887, 
which  was  In  force  at  the  time  of  the  adop- 
tion of  the  Constitution  and  of  the  amend- 
ment thereof,  and  provides  that  the  regular 
meetings  of  the  board  of  county  commlsslcm- 
ers  must  be  held  quarterly  on  the  second 
Monday  In  January,  April,  July,  and  October 
of  each  year. 

It  was  also  provided  In  section  1759,  Rev. 
Stats.  1887,  and  was  re-enacted  in  section 
1917,  Rev.  Codes,  as  amended  by  chapter  143, 
Sess.  Laws  1913,  p.  606,  that: 

"The  boards  of  commissioners  in  their  respec- 
tive counties,  have  Jurisdiction  and  power,  un- 
der such  limitations  and  restrictions  as  are  pre- 
scribed by  law: 

"1.  To  supervise  the  official  conduct  of  all 
county  officers^  and  officers  of  all  districts  and 
other  subdivisions  of  the  county  charged  with 
assessing,  collecting,  safe  keeping,  management, 
or  disbursement  of  the  public  moneys  and  rev- 
enue ;  see  that  they  faithfully  perform  their 
duties;  direct  prosecution  for  delinquencies;  ap- 
prove the  official  bonds  of  county  and  precinct 
officers,  and  when  necessary,  require  them  to 
renew  their  official  bonda,  to  make  reports,  and 
to  present  their  books  and  accounts  for  Inspec- 
tion; •  •  • 

''9.  To  examine  and  andtt  the  accoonts  of  all 
officers  having  the  care,  management^  collection, 
or  disbursement  of  moneys,  belonging  to  the 
county,  or  appropriated  by  law,  or  otherwise, 
for  its  use  and  benefit; 

"10.  To  examine,  settle,  and  allow  aU  accounts 
legally  chargeable  against  the  county,  and  or- 
der warrants  to  be  drawn  on  the  county  treas- 
urer therefor,  and  provide  for  the  issuing  oC 
the  same." 

Section  2160,  Rev.  Stats.  1887,  was  re- 
enacted  as  section  2135  Rev.  Codes  and  It  is 
as  follows: 

"Accounts  for  «>unty  charges  of  e^ery  de- 
scription must  be  presented  to  the  board  of 
county  commissioners  to  be  audited  as  provided 
by  law." 

SecUon  2161,  Ber.  Stats.  1887,  Is  in  part  u 
follows: 

"The  following  are  county  charges:  1.  Charg 
es  incurred  against  the  county  by  virtue  of  a;iy 
provision  of  this  title." 

This  provision  was  re-enacted  in  section 
2136,  Rev.  Codes,  and  the  title  referred  to  ia 
title  11,  wherein  the  payment  of  salaries  to 
county  officers  is  provided  for.  So  it  most 
have  been  at  the  time  of  the  ad<vtlon  of  the 
Constitution,  and  must  still  be,  a  part  of  the 
plan  of  county  government  that  the  hoard 
shall  pass  upon  and  allow,  or  disallow, 
claims  for  salaries  of  county  officers. 

The  board  was  prohibited  by  section  1771. 
Ber.  Stats.  1887,  wtalCh  pxv?lBion  has  been 
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incorporated  In  section  1945,  Rev.  Codes, 
from  allowing  any  account  or  causing  or 
permitting  any  warrant  to  be  lamed  to — 
"any  connty  or  precinct  oflloer  intrusted  with 

the  collection.  sale-keepiDS  or  disbursement  of 
the  public  funds,  who  has  failed  to  make  any 
statement  or  settlement  of  his  accounts,  as  re- 
quired by  law,  or  who  has  failed  to  account  for 
and  pay  over  the  public  funds  received  by  him 
when,  and  as  required  by  law,  or  who  is  m  any 
way  a  delinquent  or  a  defaulter  in  Us  -truHt,  nor 
to  any  delinquent  tax  payer." 

It  appears  to  us  to  be  perfectly  clear  that 
wlien  section  7  of  article  18  of  the  Constitu- 
tion was  originally  framed  and  adopted,  and 
when  it  was  amended  in  order  to  change  the 
compensation  of  county  officers  from  a  fee 
system  to  a  salary  system,  it  was  adopted 
and  amended  in  view  of  and  In  order  to  con- 
form to  the  established  plan  of  county  gov- 
ernment which  contemplates  that  the  board 
of  county  commissioners  shall  have  supervis- 
ory power  over  all  county  matters,  and  which 
provides,,  among  other  things,  for  a  settle- 
ment between  the  board  and  the  county  offi- 
cers quarterty  to  the  end  that  the  officers 
shall  be  paid  such  sums,  and  such  sums  only, 
as  may  be  found  to  be  due  to  them  from  the 
county  after  deducting  all  sums  due  to  the 
county  from  them. 

[3]  The  language  of  section  T  of  article  18 
of  the  Constitution  Is  clear  wherein  it  says: 

"Ail  county  officers  and  deputies  when  al- 
lowed, shall  receive,  as  full  compensation  for 
their  services,  fixed  annual  salaries,  to  be  paid 
quarterly  out  of  the  county  treasury,  as  other 
expenses  are  paid." 

The  word  "quarterly"  means  ^'qnarter- 
yearly;  once  In  a  quarter  of  a  year."  SZ 
Cyc.  1287.  l%e  phrase  "as  other  expenses 
are  paid"  refbra  to  other  expenses  of  ^e 
county,  and  means  that  the  claim  of  a  coun- 
ty officer  for  salary  shall  be  passed  upon  and 
allowed  by  the  board  ot  covnty  cornmlaslon- 
ers,  which  n^tlres  tiie  idea  that  sndi  a  sal- 
ary may  he  paid  mcmthly^  since  the  boards  of 
county  commlsslcmerB,  when  section  7  of  arti- 
cle 18  of  the  Constitution  was  amended,  were 
required  to  meet  In  regular  session  to  pass 
upon  claims  against  Oie  connty,  and  are  atlll 
required  to  meet  for  that  purpose,  but  quar- 
terly. 

It  is  earnestly  urged  that  the  peoplle  of 
Idaho  are  upon  a  dilTerent  buslnesa  basis 
now  than  they  were  when  the  Constitution 
was  adopted  and  amended  as  hereinbefore 
set  fbrth ;  that,  while  some  years  ago  busi- 
ness In  this  state  was  ctmducted  npon  terms 
of  extended  credit,  now  it  Is  npon  a  cash 
basis,  or  current  bills  are  paid  from  month 
to  month,  and  that  payment  of  connty  offi- 
cers quarterly  Instead  of  monthly  will  result 
Id  great  inconvenience.  We  are  fully  aware 
of  the  soundness  of  this  contention  and  of 
the  regretable  inconvenlenoe  which  will  fol- 
low upon  our  construcUcm  of  this  section  of 
the  Constitution,  but  we  are  not  unmindful 
that,  If  the  Constitution  is  to  be  amended, 
it  must  he  done  by  the  Joint  act  of  the  Leg- 


islature and  tbib  pe(9le  QmnmAJBOf  and  fliat 
it  cannot  be  acconq>lislied  Judicial  con- 
stnictlon. 

The  attempted  amendments  at  section  2115, 
Rev.  Codes,  providing  for  fbe  payment  of 
the  salarlea  ot  county  officers  mmtfaly  are  tn 
contrav^tlcm  ot  section  7  of  article  18  of 
the  Constitutloik  ot  Idaho  and  are  void. 

The  demurrer  to  the  petition  Is  sustained, 
and  the  writ  quashed.  Costs  ate  awarded 
to  the  defraidant 

SULLXTAN,  a  J.,  and  BUDGi;  J.,  ooociu. 


BLACKWELL  v.  KEROHBVAL. 
(Supreme  Court  of  Idaho.    June  15,  1915.) 

1.  PLEAPniO     9=3214  —  DBICUBBEB  —  IlCFUZO 

AniosnoNS. 

In  considering  the  questions  raised  on  an 
appeal  from  an  order  of  the  trial  court  aua- 
tamisg  a  demurrer  to  the  complaint  the  tnith 
of  every  material  allegation  of  the  complaint 
which  is  well  pleaded  must  be  deemed  to  be 
admitted  by  the  demnrrer. 

[Ed.  Note.— For  other  cases,  see  Pleadinc 
Cent.  Dig.  H  625-684;  Dec  Dig.  4»214.] 

2.  Pbincipal  and  Aobnt  «=»166,  169,  171— 
Unauthorized  Aot  or  Aobnt— Batieica.* 
xioN — Acceptance  of  Bbnkxtes. 

A  principal  may  ratify  an  nnauthoriced  act 
of  his  agent  if,  at  the  time  of  such  ratificatioii, 
be  has  knowledge  of  all  of  the  material  facts 
connected  with  Uie  transaction,  and  the  rati- 
fication may  be  eitiier  by  words  or  by  conduct 
indicating  an  intention  on  the  part  of  the  prin- 
cipal to  adopt  the  act  as  his  own;  sudi  inten- 
tion is  implied  from  an  acceptance  of  the  benefits 
of  the  unauthorized  act. 

lEd.  Note.~For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  »  627-633/686.  637, 611-665; 
Dec.  Dig.  «s>166,  169,  171.] 

8.  Pbihcifax,  and  Aosnt  ^s>176— UHatrmoB- 
IZED  Act  or  Agent— BATzncATXoH—Pn- 

SONAL  RESPONSiniLITT  OF  AOENT. 

Where  a  principal,  with  knowledge  of  the 
facts,  ratifies  the  unauthorized  act  of  an  agent, 
principal  and  agent  are  invested  with  the  same 
rights  and  obligations  respectively  as  if  the 
transaction  had  oeen  previously  authorized,  and 
the  agent  is  thereby  relieved  trom  personal  re- 
sponsibility by  reason  of  such  unautaorized  act, 
whether  he  exceeded  or  departed  from  his  In- 
structions, or  was  a  mere  volunteer  with  r^;ard 
to  the  conduct  in  question. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Apent,  Cent  Dig.  S3  662-668;  Dec  Dig.  «=• 
175.) 

4.  EstofPbl  9=992  —  Acgbftance  of  Behe- 
riTfl. 

One  who  voluntarily  accepts  the  benefits  of 
an  unauthorized  act  by  another  ratifies  the  act, 
and  takes  it  as  his  own  with  the  burdens  in- 
cident thereto.  One  may  not  appropriate  the 
benefits  of  a  transaction  made  In  his  behalf  end, 
while  retaining  them,  disavow  the  burdens  or 
disadvantages  arising  out  of  It 

[Ed.  Note.— For  other  cases,  see  Estoppel. 
Cent  Dig.  SS  260-263;  Dec.  Dig.  «=>92.] 

5.  Pbincipai.  and  Agent  «=>163  —  Tnau- 
THOBizED  Act  of  Agent— Ratification— 
Oonbidbeation. 

A  principal's  ratification  of  tlw  act  ot  Us 
ageat  requires  no  new  consideration. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  619-^1;  Dec.  Dig. 
«s»163.] 
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61.  CONTUOXB  «»79— REHDITtON  Of  SBBTXOH 

— Pboujsx  to  Pat~Cqnbidssation. 

Where  a  request  is  made  to  coBtinne  seir- 
icea  of  a  diaraeter  theretofore  rendered,  or  with 
re^rd  to  the  aame  aabiect-iDatter.  the  contina- 
ance  of  aoch  sarTiccB  ia  a  sufflcient  oonddoa- 
tion  to  support  a  promise  to  pay  for  those  ren- 
dered prior  to  such  request 

[Ed.  Note.— For  other  casca,  see  Contracts, 
Cent.  Dig.  9i  Sfi7-^;  Dec.  Dig.  «=>79.} 
7.  PXXADXn^}  «9b20&— PlIlfOIFAI.  Aim  AorifT 

•3B174— DSMtJBBn— RATinOATZOM    OV  Ulf- 

AOTHOBIZBD  AOT  OW  AaSNT— QUXBTIOns  OT 

Fact. 

Where  the  admitted  facts  surroanding  a 
(iTen  transaction  are  mch  that  reasonable  men 
ooald  draw  diStoent  ecmelaaions'as  to  whether 
or  not  there  has  beei  a  rati^cation  bj  the  prin- 
cipal of  the  unauthorized  act  of  an  agent,  or 
the  extent  of  such  ratification,  the  question  la 
one  of  face  to  be  detarmined  by  the  Jury  under 
proper  fnstructioii  from  the  court,  and  it  Is  er- 
ror tQ  sustain  a  general  demurrer  to  a  com- 
plaint, where  it  appears  from  the  allegatlona 
that  questions  of  fact  are  iuTolved. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  491-^.  496.  496.  498-510;  Dec 
Dig.  4Eda06:  Principal  and  Agent.  Cent  Dig. 
{  m;  Dec  Dig.  «=»174.] 
&  OuARAirrr  «s»8S  —  CoiCFUxnv  —  Sum.- 

OlENCT. 

Held  that  the  complaint  in  this  case  states 
a  cause  of  aodon,  and  tiiat  the  demurrer  should 
have  been  oTerraled  and  the  defendant  fMinlr- 
ed  to  answer. 

[E^d.  Note.— For  other  cases,  see  Quarantr* 
Cent  Dig.  I  99;  Dec.  Dig.  «=3SS.] 

9.  Pmncital  and  Aqent  «=5l— "Agent." 

An  "agent"  ia  one  who  acts  for  or  in  place 
of  another  by  authority  from  him,  or  who  is 
intrusted  with  the  business  of  another. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  i  1;  Dec  Dig.  ^1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Agent] 

Api)eal  from'  District  Court,  Kootenai 
County ;  John  M.  Flynn,  Judge. 

Action  by  F.  A.  Blackwell  against  R.  F. 
Kercheval.  From  judgment  for  defendant, 
plaintiff  appeals.  Berersed  and  remanded 
with  dlrecttona. 

John  P.  Gray,  of  Osur  d*Alene,  for  appel- 
lant, a  H.  Potts,  of  Oceor  d'Alene,  and 
George  D.  Lants,  of  Spokane,  Wash.,  for  re- 
spondent 

BDDaD,  J.  nda  action  was  brought  by 
F.  A.  Blaekwell  agaizist  B.  F.  Kercheval,  pub- 
lic administrator,  as  admlnlfltratoil  of  the 
eatate  of  Wilson  Klstler,  deceased,  to  recover 
judgment  against  said  estate  for  the  sum  of 
$29,000.48  with  interest  To  the  second 
amended  complaint  a  general  demurred  was 
sustained  by  the  tilal  court,  and  upon  refus- 
al of  plaintiff  to  further  amend  his  com- 
plaint, judgment  of  dismissal  was  entered, 
fr(Htt  which  Judgment  this  appeal  Is  taken. 

Omitting  the  formal  parts  and  the  gener- 
al allegations  of  the  ai^olntment  of  B.  F. 
Kercheval,  public  administrator,  as  adminis- 
trator of  the  estata  of  Wilson  Klstler,  de- 
ceased, the  material  auctions  of  the  com- 
plaint are  that:  On  or  about  June,  1909, 
Klstler  besought  the  plaintiff,  Blaekwell,  to 


sell  certain  ctHnmmi  stocA  of  the  Spokane  ft 
Inland  Empire  Ballway  Company  owned  by 
him,  amounting  to  610  shares,  and  authw- 
ized  plaintiff  to  negotiate  and  ctmsummate 
the  sale  thereof;  that  the  plaintiff  sold  the 
Btod^  to  one  Davidson  for  $24,4S0  and  accept- 
ed tlte  note  of  Davidson  for  this  amount  In 
payment  ct  the  stock.  The  transaction  be- 
tween Blackwtil  and  Davidson  was  ownplet- 
ed  axL  November  1, 1909,  and  on  the  following 
day,  to  wil^  November  2,  1909,  Bladnrell 
wrote  a  letter  to  Klstler  at  todc  Hkven,  Pa., 
in  which  he  advised  Klstlw  of  the  sale  of 
the  sto<±  to  Davidson  and  that  Davidson  had 
given  him  a  note  tor  the  proceeds,  and  In 
concluding  his  letter  stated: 

"I  have  accepted  this  note  and  turned  same 
over  to  the  Blaekwell  Lumber  Company.  Mr, 
Davidson  ia  worth  the  money  and  1  think  will 
meet  the  note.  That  is  a  chance  the  Blaekwell 
Lumber  Company  has  taken,  or  rather  that  I 
took,  as  I  have  indorsed  the  note," 

Klstler,  on  November  8,  1909,  addressed  a 
letter  to  Blaekwell,  In  which  he  stated: 

"I  hardly  expected  that  you  would  take  the 
trouble  id  cloaing  up  the  matter  and  go  as  far 
as  you  did  in  reaching  a  conclusion  where  a 
body  might  have  supposed  there  would  have  been 
enough  interest  with  the  represeotatives  of  the 
Inland  Empire  Railroad  Company  to  at  least 
have  made  an  effort  to  protect  innocent  stock- 
holders. I  would  not  expect  that  you  should 
take  any  chances  in  the  closing  of  this  matter, 
and  if  in  the  future  anything  should  turn  up 
with  this  tiiat  would  cause  you  any  inconven- 
ience, if  yon  will  please  let  me  know,  I  will  take 
the  matter  up  and  see  tiiat  you  are  fully  pro- 
tected." 

It  is  then  alibied  in  the  complaint  that  the 
note  in  question  was  not  in  fact  turned  over 
to  the  Blaekwell  lAmiber  Company,  but,  un- 
der Instructlcois  from  Klstler,  the  note  itself 
was  indorsed  by  the  plaintiff  and  sold  by  him 
to  the  Old  National  Bank  of  Spokane,  Wash., 
and  the  proceeds  thereof  paid  over  to  the 
Blaekwell  Lumber  Company  to  apply  upon 
the  capital  stock  subscribed  by  Klstler;  that 
Davidstm  paid  the  Interest  on  his  note  to 
June  29. 1910,  but  has  never  paid  ttie  princi- 
pal or  any  other  interest,  and  the  plaintiff 
has  been  unable  to  secure  the  payment  there- 
of; and  that  because  of  bis  indorsing  the 
note,  the  plaintiff  was  required  to  renew  the 
same;  that  later  Davidson  executed  two 
notes  in  place  of  the  original  note,  one  for 
$12,000  and  one  for  112,480,  and  that  the 
plaintiff  was  required  to  pay  the  note  of  $12,- 
480  and  the  <12.000  Is  still  unpaid;  and  that 
plaintiff  will  be  required  to  pay  the  same  be- 
cause the  said  I>avld8on  Is  unable  to  pay  it; 
that  tbe  plaintiff  has  paid  to  the  bank  In  in- 
terest the  sum  of  $4,620.48. 

It  Is  furthtt:  alleged  that  the  matter  waa 
carried  along,  by  an  agreement  fuid  under- 
steading  betweoi  tbe  idalntiff  and  Klstler,  in 
the  plalntUTs  name,  in  the  hope  plaintiff 
would  be  able  to  procure  from  Davidson,  or 
through  Davidson  from  one  J.  P.  Graves,  the 
principal  and  Interest  on  the  note;  that  sub- 
sequent to  receivlog  the  letter  bearing  date 
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NoTember  8,  1609,  (dgned  by  KlsUer  and  ad- 
dressed to  plaintiff,  on  at  least  two  occasions 
Klstler  renewed  the  agreement  set  forUi  in 
this  letter^  stating  that  if,  after  such  efforts, 
ttw  plaintiff  coold  not  recover,  then  Klstler 
would  take  the  matter  up  and  make  a  set- 
tlement with  this  plaintiff,  so  that  he  would 
not  be  losing  anything     the  transaction. 

Plaintiff  alleges  that  he  made  every  effort 
in  his  power,  prior  to  bringing  this  action,  to 
obtain  the  money  due  on  the  note  from  Da- 
vidson and  Graves,  and  continued  to  carry 
this  transaction  along  and  pay  the  Interest 
upon  the  notes  according  to  the  agreement 
betweoi  the  plaintiff  and  Klstler. 

Plaintiff  further  alleges  the  presentation  of 
hts  claim  to  the  administrator  of  the  estate 
(tf  Klstler,  deceased,  and  the  rejection 
thereof. 

Counsel  for  appellant  n^tkes  three  spedfl- 
cations  of  error: 

First.  "Tbt  court  erred  in  sastaininff  the  de- 
murrer of  the  defendaot  to  the  second  amended 
complaint  of  the  plaintiff." 

Second.  "The  couit  erred  in  holdioff  that  the 
second  amended  complaint  did  not  state  facts 
suiticient  to  constitute  a  cause  of  action." 

Third.  "The  court  erred  in  entering  judgment 
in  favor  of  defendant  and  against  the  plaintiff." 

The  plaintiff's  claim  to  reimbnrsemttit  Is 
based  upon  three  propositions: 

(IBl)  That  even  If  the  plaintiff  did  exceed  his 
authority  in  accepting  a  note  tot  the  stodc 
of  Mr,  Klstler,  he  fully  retorted  the  transac* 
tlon  to  the  principal,  and  the  principal,  with 
full  knowledge,  ratified  the  act  of  his  agent 
and  expressly  agreed  to  Indemnify  blm. 

(b)  The  principal,  with  full  notice  and 
knowledge  that  the  agent  had  accepted  the 
note  from  Davidson,  had  indorsed  and  sold 
the  note,  and,  with  full  knowledge  of  all  of 
the  other  facts,  accepted  the  benefit  of 'the 
negotiation  and  sale  of  the  Davidson  note, 
received  and  held  the  stock  of  the  Blackw^l 
Lumber  Company,  and  further  wrote  Mr. 
Blackwell,  in  effect,  that  he  would  Indemnify 
him. 

(c)  On  at  least  two  occasions  subsequent  to 
1909,  Mr.  Klstler  requested  Mr.  Blackwell  to 
continue  to  handle  the  transaction,  and  again 
reiterated  bis  promise  to  hold  Mr.  Blackwell 
harmless  against  loss.  In  other  words,  ap- 
proved, not  <»ily  what  he  had  already  done, 
but  asked  him  to  perform  some  other  serv- 
ices In  the  matter. 

[1]  For  the  purpose  of  disposing  of  this  de- 
murrer, every  material  allegation  of  the 
plaintiff's  complaint  which  is  well  pleaded 
mnst  be  taken  as  true. 

[2, 1]  From  the  allegations  In  the  com- 
plaint, it  appears  that  Klstler  requested 
Biacltwell  to  sell  the  common  stock  of  the 
Spokane  &  Inland  Empire  Railway  Company 
owned  by  him.  In  pursuance  of  Klstler's 
wishes  Blackwell  sold  the  stock  in  question 
to  Davidson,  and,  in  consummating  said  sale, 
acted  as  the  agent  of  Klstler.  As  held  lu  the 
case  of  Pouppirt  v.  Greenwood,  48  Colo.  405, 
110  Fac;  190:  "An  agent  Is  one  who  acts  for 


or  in  ttie  place  ot  anodier,  1^  authority  from 
blm ;  or  who  is  intrusted  with  the  business 
of  another."  And  In  the  case  of  Echcds  t. 
States  1S8  Ala.  49,  iS  South.  847:  "An  agent 
Is  one  who  undertakes  to  transact  some  busi- 
ness, or  to  manage  some  affair  for  another 
by  the  other's  authority  and  to  account  to 
him  for  it" 

[I,  f]  Under  the  aU^tltms  of  the  com- 
plaint, it  must  be  conceded  tliat,  in  accepting 
Davidson's  note  In  lieu  of  cash,  Blackwell  ex- 
ceeded his  authority  as  the  agent  of  Klstler. 
This  brings  us  to  the  question:  Did  Klstler 
ratify  the  sale'  made  by  hts  agent  Bla^weU 
to  Davidson?  A  principal  may  ratify  an  un- 
auUiorteed  act  of  his  agent  If,  at  the  Ume  of 
the  ratification,  he  has  knowledge  of  all  of 
the  fbcts  surrounding  and  connected  with  the 
transaction.  In  the  case  of  Drakeley  t. 
Gregg,  8  WaU.  242,  19  U  Sid.  409^  the  court 
said: 

"If,  with  a  full  knowledge  of  the  facts  con- 
cerning it,  a  person  ratify  an  agreement  which 
another  person  has  improperly  made,  concern- 
ing the  property  of  the  person  ratifying,  he 
thereby '  makes  himself  a  party  to  it,  aa  much 
so  as  if  the  original  agreement  had  been  made 
with  him.  No  new  consideration  is  required  to 
Bupi>ort  the  ratification." 

In  the  case  of  Osborne  v.  Durham,  187  N. 
C.  262,  72  S.  B.  849,  the  court  applied  the 

doctrine  that: 

"Agents  to  sell  stock  received  notes  and  or- 
ders in  payment  therefor  instead  of  casb,  with- 
out express  authority  from  tbeir  principal,  and 
after  thejionpayment  of  a  draft  on  the  corpora- 
tion, which  they  liad  instructed  their  principal 
to  draw,  one  of  them  gave  bis  indiTidual  note 
for  the  amount,  which  was  accepted,  and  proved 
the  prindpal's  claim  under  the  draft  against 
the  insolvent  estate  of  the  corporation,  with 
the  knowledge  and  expressed  satisfaction  of  the 
principal,  who  also  requested  tiie  maker  of  the 
note  for  advances  to  be  credited  thereon.  Uetd 
that  there  was  a  complete  ratification  of  the 
sale.  A  principal's  ratification  of  the  act  of 
his  agent  requires  no  new  consideration.  An 
act  of  an  agent  may  be  ratified  by  the  words  or 
conduct  of  his  principal  indicatiiu;  an  intention 
on  the  part  of  the  prmcipal  to  adopt  the  act  as 
his  own.  Where  a  ratification  of  the  acts  of 
an  agent  is  made  with  knowledge  of  tbe  facts, 
it  invests  principal  and  agent  with  the  same 
rights  and  duties  as  if  tbe  transaction  had  been 
previously  authorised,  and  the  aireut  is  thereby 
absolved  from  all  responsiUUty  on  account  of 
the  unauthorized  act  or  conduct,  whether  be  ex- 
ceeded or  departed  from  his  instructions,  or  was 
a  mere  volunteer." 

The  prjueiples  promulgated  in  Mwhem  on 
Agency  (2d  Ed.)  voL  1,  are: 

(1)  "Sec  850.  Ratification  is  an  approval  of 
a  previous  act  or  contract,  which  thereby  be- 
comes the  act  or  contract  of  tbe  person  ratify- 
ing." 

(2)  "Sec  352.  Ratification  is  ordinarily  a 
matter  which  is  wholly  optional  with  the  prin- 
cipal. An  act  has  tieen  done  which  *  *  * 
was  unauthorized.  The  prlnclnal  may  ratify 
it  or  he  may  repudiate  it  *  *  *  No  matter 
how  advantageous  ratification  might  be  to  him- 
self or  to  the  other  party  or  to  the  agent,  the 
principal  is  under'  no  legal  duty  to  ratify  the 
act." 

(3)  "Sec.  354.  It  Is,  therefore,  the  general  rule 
that  one  may  ratify  the  previous  unauthorised 
doing  by  another  in  his  t>ehalf,  of  any  act  vhich 
he  might  then  and  could  still  lawfully  do  him- 
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hU,  Md  wblck  he  nisht  th«n  and  could  still 
iavfoUy  delegate  to  such  other  to  be  done." 

It  is  well  setUed  that.  It  the  principal 
ratify  a  contract  made  by  an  agent,  the  Bub- 
Btltuted  ternu  become  a  part  the  ortgl- 
nal  agreement  or  authorlcatbHi.  Based  upon 
the  allegations  ot  the  complaint  In  this  case, 
we  are  satisfied  that  the  enUre  transaction 
consummated  by  Blacfcwell,  with  reference  to 
the  sale  of  Eistler's  Rtxyck.  In  the  Inland  Em- 
pire Railway  Company  to  Davidson  who,  In- 
stead of  paying  cash,  gave  his  note,  was  ful- 
ly understood  and  authorized  by  Klstlfflr,  and 
that  BlackweU  simply  acted  as  the  agent  of 
Klstler  in  this  matter.  Tbe  comi^alst.  In 
our  oi^tm.,  sufficiently  alleges  the  act  of 
ratification.  In  Mahoa  r.  Banking  M  Or. 
328, 102  Paa  608,  it  was  held : 

"An  allegation  that  tbe  principal,  with  full 
knowledge  of  the  facts,  ratified  toe  agent's  un- 
aathorlsed  act  Is  sufficleot,  without  settidg  out 
how  it  was  ratified." 

It  Is  alleged  In  the  complaint  that  Kistler 
had  snbscribed  for  $25,000  capital  stock  of 
tbe  Blarftwell  Lumber  Company,  that  the 
$24,480  was  applied  upon  tbe  purchase  price 
of  this  capital  stock,  and  the  balance  was 
remitted  by  Kistler.  It  can  be  reasonably 
inferred  from  the  complaint  that  the  pay- 
ment of  the  $24,480  guaranteed  1^  plaintiff 
was  at  the  request  of  Kistler,  by  reason  of 
his  ratification  of  the  entire  transaction  sub- 
sequent to  the  sale  of  the  stock,  and  the  ap- 
plication of  the  proceeds  to  the  payment  of 
his  snbscriptlon  to  capital  stock  in  the  Blade- 
well  Lumber  Ck>mpauy.  Kistler  alcme  re- 
ceived the  benefits  of  the  transactlini.  There 
was  no  c<xislderation  moving  from  him  to 
Biackwell. 

In  the  meantime  Davidson  had  been  un- 
able to  meet  the  note  which  was  Indorsed 
by  BlackweU  and  sold  to  the  Old  NaUonal 
Bank  of  i^jwfcan^  Wash.  It  Is  alleged  that 
Kistler  knew  the  note  had  not  been  paid 
by  Davidson,  and,  being  In  posseeslcHi  o£  such 
lnformatl<ni,  be  agreed  with  BlackweU  that 
if  he  (Blat^w^)  would  carry  Uie  transaction 
along  and  tha  money  could  not  be  flnaUy 
realised  on  the  Davidson  note,  he  would 
save.  BlackweU  tiarmless  from  any  loss  by 
reason  of  Davidstm's  faUure  to  pay  the  note. 
This  agreement  was  made  sabseqaent  to  the 
letter  of  November  2,  1909,  written  by  Black- 
well  to  Kistler,  and  tbe  letter  of  Novonber 
8,  1900,  wrltt^i  by  Kistler  to  Blacfcwell. 

[4>  7>  We  believe  the  complaint  suffident- 
ly  alleges  the  contbtnatloa  ct  the  transaction 
and  an  aeknowledgm«it  on  tbe  part  of  Kist- 
ler that  he  ratified  all  of  tbe  acts  ot  his 
Bgrat  Blackw^  and  considered  the  entire 
transaction  as  his  own,  even  the  indorsement 
of  the  I>avid8(m  note  hy  BlackweU,  which 
enabled  him  to  pay  for  the  capital  stodc  that 
he  had  subscribed  for  In  the  Bladcwell  Lum- 
ber Company.  In  the  case  of  Waterson  v. 
Rogers,  21  Kan.  629,  It  Is  held  that: 

"One  wbo  vohmtarily  accepta  the  proceeds  of 
an  act  dcme  hy  one  assuming,  tboufh  without 
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authority,  to  be  his  agent,  ratifies  the  act,  and 
takes  it  as  bis  own,  wi^h  all  Its  hardens,  as  well 

as  its  benefits." 

Kistler,  as  has  been  heretofore  stated,  ac- 
cepted the  benefits  of  the  sale  of  bis  stock  in 
the  Spokane  ft  Inland  Empire  Railway  Com- 
pany by  receiving  the  stock  in  the  BlackweU 
Lumber  Company.  And  uiK>n  the  theory  that 
one  may  not  take  the  benefits  of  a  contract 
made  in  his  behalf  and  reject  the  burdens, 
under  the  facts  alleged  Ui  the  complaint  In 
this  case,  it  was  incumbent  upon  Kistler  to 
either  accept  the  contract  in  its  entirety  or 
reject  it  as  a  whole.  He  was  under  no  ob- 
ligation to  ratify  the  sale  of  the  stock  to 
Davidson,  had  he  not  so  elected,  for  the  rea- 
son that  BlackweU  had  no  authority  to  ac- 
cept this  note  in  lieu  of  cash.  Also  be  was 
under  no  obligation  to  permit  BlackweU  to 
Invest  the  money  obtained  from  the  sale  of 
DaTi<teon*s  note  In  the  capital  stock  of  the 
BlackweU  Lumber  Company. 

From  the  allegations  of  the  complaint 
which,  in  adhering  to  the  principle  above 
mentioned,  we  must  assume  to  be  ture,  it 
appears  that,  after  the  money  had  been  In- 
vested in  the  BlackweU  Lumt>er  Company's-- 
business,  and  np  until  the  death  of  Kistler, 
the  transaction  had  not  been  completed, 
and  Bladtwell,  by  Kistler's  request,  was  to 
couttnae  to  permit  the  obligation  to  stand 
in  the  Old  National  Bank  as  it  was  at  the 
time  he  accepted  the  note  in  lieu  of  cash, 
and  was  to  continue  in  his  efforts  to  collect 
the  amount  due  under  the  obll^tlon  from 
either  Davidson  or  Graves,  and  Kistler  was 
to  bold  BlackweU  harmless  by  reason  of  the 
acceptance  of  Davidson's  note. 

Where  competent  evidence  adduced  is  such 
that  reasonable  men  could  draw  different 
conduslona  as  to  whether  or  not  there  has 
been  a  ratification  of  unauthorized  acts,  or 
tbe  eit.ent  of  such  ratification,  the  Questton 
is  one  of  fact  to  be  determined  the  jury 
under  proper  Instmctions  from  the  court,  and 
it  l8  error  to  sustain  a  general  demurrer  to 
a  complaint  where  it  appears  from  all  of 
tbe  allegatiwB  of  the  complaint  that  Ques- 
tions of  fact  are  involved.  31  Cyc.  1677. 

[8]  In  the  case  of  Flsk  Hin.  &  MUL  Oo.  y. 
Reed,  82  Oolo.  fiOO,  77  I^c.  240,  that  court- 
said: 

"Where  there  is  a  request  to  continue  aerrices 
of  a  character  theretofore  rendered,  the  contin- 
uance of  such  services  is  a  sufficient  consid- 
eration to  support  a  promise  to  pay  for  thoee 
rendered  prior  to  such  request  6  Enc.  of  Law 
(2d  Ed.)  BM."  ^ 

And  in  tbe  case  of  Wolford  t.  Powers,  85 
Ind.  294,  44  Am.  Rep.  16,  the  court  said : 

"It  is  quite  certain  that  the  regueet  to  per- 
form tbe  services,  coupled  with  the  promise  to 
pay  for  them,  takes  Uie  case  out  of  the  rule 
that  no  action  will  lie  for  services  rendered 
voluntarily  or  performed  gratuitously,  and  that 
tbe  same  facts  take  the  case  out  of  the  rule  de- 
claring an  executed  consideration  to  be  InsufB- 
cient  to  support  a  promise.  Whatever  may  b« 
thought  of  the  reasoning  of  some  of  the  earlier 
English  cases.  It  cannot  be  doubted  that  the 
conclusion  that  where  there  Is  a  request,  and 
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continnoua  services  of  value  are  rendered  to  the 
person  making  the  request,  the  consideration  is 
a  valid  one,  and  will  support  a  promise  to  pa; 
for  auch  services,  although  some  of  them  were 
rendered  prior  to  the  request." 

In  the  case  of  Loomla  v.  Newhall,  15 
Pick.  (Mass.)  159,  the  rule  Is  announced  that: 

"An  entire  promise  founded  partly  on  a  past 
and  executed  consideration  and  partly  on  an  ex- 
ecutory consideration  is  supported  by  the  execu- 
tory consideration." 

In  6  Am.  &  Eng.  Ene.  of  Law  (2d  Bd.)  694, 
It  Is  stated  that: 

"A  consideration  which  Is  executed  in  part 
only  is  called  a  continuing  considetation  and  is 
valid,  the  executory  portion  of  it  being  sufficient 
to  support  the  entire  promise." 

We  do  not  deem  it  necessary  in  this  oplnioii 
to  discuss  or  dietinfiulsh  the  principles  an- 
nounced in  the  authorities  cited  by  learned 
counsel  for  respondent  from  the  case  at 
bar.  We  are  not  considering  this  case  upon 
the  evidence,  but  are  only  concerned  with 
the  sufficiency  of  the  allegations  of  the  com- 
plaint which,  taken  as  a  whole,  we  must 
assume  to  be  true  for  the  purpose  of  deter- 
mining whether  or  not  a  cause  of  action  has 
been  stated.  And,  from  our  investigation, 
based  upon  this  assumption,  we  are  of  the 
opinion  that  the  complaint  states  a  cause  of 
action  and  the  demorrer  should  have  been 
overruled. 

This  cause  Is  remanded  to  the  trial  court 
with  directions  to  overrule  the  demurrer 
and  require  the  defendant  to  answer.  Ciosts 
are  awarded  to  appellant 

SULLIVAN,  O.  J.,  and  MORGAN,  J.,  con- 
cur. 


PAPB3H  et  aL  T.  WEBER  et  al 

(Supreme  Court  of  Idaho.    June  17,  1915.) 

1.  Evidence  «=3358— Plat  of  Land. 

Held,  that  it  was  not  error  for  the  court  to 
admit  in  evidence  Exhibit  No.  2,  which  was  a 
plat  of  the  land  in  question  prepared  by  Sur- 
veyor Trask  showing  a  descriptlcm  of  the  land 
in  question.  ' 

[Ed.  Note.— For  other  cases,  see  Evidence 
Gent  Dig.  II 1500-1608;  Dec  Dig.  «»368.] 

2.  Findings  or  Pact— Sufficienot  of  Evi- 
dence. 

The  evidence  held  sufficient  to  support  the 
finding  of  facta,  and  held,  that  the  court  applied 
the  correct  rule  of  law  to  such  facts  in  enter- 
ing judgment  in  favor  of  the  defendants. 

Appeal  from  District  Court,  Shoshone 
County;  W,  W.  Woods,  Judge. 

Ejectment  by  W.  W.  Papesh  and  another, 
against  P.  B.  Weber  and  another.  From 
judgment  for  defendants,  plaintiffs  appeal 
Affirmed. ' 

Waltw  H.  Hanson,  of  Wallace^  for  an>el- 
lants.  FrankUn  Pflrman,  of  Wallace  for  re- 
spondents. 

SULUVAN,  C.  J.  This  action  was  brought 
to  quiet  title  to  .005  of  an  acre  of  land  situat- 
ed in  the  city  of  Kellogg,  Shoshone  county, 


and  tbe  otnnplalnt  contained  Qie  nsnal  allega* 
tions  in  such  an  action. 

The  defendants  filed  their  answer  denylne 
tbe  material  allegations  <tf  ttw  complaint,  and 
by  way  of  cross-com^alut  set  ap  tb^  claim 
to  the  title  and  right  to  possessloD  of  said 
land,  and  asked  to  have  th^r  tltie  quieted  to 
the  same.  Tbe  cause  was  tHed  to  the  court, 
and  finding  of  tacts  mad^  and  Judgment  en- 
tered in  favor  of  defiendants^  decrees  Ihem 
to  be  the  owners  in  fee  simple  of  said  prem- 
ises, and  entitled  to  the  possessiMi  theceoL 
Tba  appeal  is  frmn  the  Jndgmoit 

[I]  The  asatgnmenta  of  error  reto  to  the 
action  of  the  court  In  receiving  certain  evl* 
dence  and  making  certain  finding  of  facts 
and  entering  judgment  in  favor  of  the  de- 
fendants. It  is  first  cwtended  that  the  court 
erred  In  admitting  In  evld«ice  defradants' 
Exhibit  No.  2,  which  exhibit  was  prepared 
by  Surveyor  Trask,  showing  a  description  of 
the  land  in  question  in  connection  wltitL  other 
land.  There  Is  no  error  In  tbe  actiOQ  of  the 
court  In  admitting  that  exhibit 

[2]  Counsel  for  ai^llants  contends  that 
the  only  practical  problem  confrcmtlng  the 
court  is  the  construction  of  the  law  applicable 
to  the  facts,  and  that  there  is  no  material  con- 
flict in  the  evidence  introduced  on  the  trIaL 
As  we  view  it,  there  is  a  substantial  conflict 
in  the  evidence,  since  some  of  the  evidence 
Introduced  by  the  plaintiffs  was  Intended  to, 
and  does,  contradict  the  contents  of  written 
instruments  which  had  been  Introduced  in 
evidence. 

After  an  examination  of  the  entire  record, 
we  are  satisfled  that  the  finding  of  facts  is 
fully  supported  by  the  evidence,  and  that  the 
court  did  not  err  in  making  such  flnding  of 
facta,  and  under  the  law  applicable  to  su<^ 
facts  the  court  did  not  err  in  entering  Judg- 
ment In  favor  of  the  defendants. 

The  judgment  must  therefore  be  aflSrmed, 
with  costs  in  favor  of  respondents. 

BUDGE  and  MORGAN,  JJ.,  ctmcur. 


THOMAS  T.  CITY  OF  GOODING  el  aL 

(Supreme  Court  of  Idaho.   Joly  7,  1915.) 

Municipai.  Cobpobations  9s>910— Monici- 
PAL  Bonds— PowEB  to  Von— Pubchasb 
ov  ExisTiNO  Building. 

Held,  that  tbe  city  of  Gooding  can  legsUy 
vote  bonds  for  the  purpose  of  purchasing  an 
existing  building  for  a  cii7  hall,  and  that  tbe 
entire  proceedings  in  calling  tbe  election  and 
votine  the  bonds  and  canvassing  the  results 
and  tlie  notice  of  the  sale  of  the  bonds  and  all 
other  proceedings  in  relation  Uiereto  were  regu- 
lar and  legaL 

(Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons.  Cent.  Dig,  H  1S»7.  1396,  190O; 
Dec.  Dig.  «=>910.] 

Original  application  for  a  writ  of  pnAlbi- 
tlon,  by  J^m  miomaa  against  tbe  City  of 
Gooding,  a  municipal  corporation,  and  oth- 
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era.  AlternatlTe  writ  tesned.  Wilt  qoaafaed, 
and  peremptory  writ  denied. 

.  W.  G.  BIssell,  of  Gooding,  for  plaintiff. 
A.  F.  Jamee.  of  Gooding,  for  defendants. 

SULLITAN,  O.  J.  This  Is  an  original  ap- 
plication In  this  court  for  a  writ  of  prohibi- 
tion to  restrain  and  prohibit  the  city  of 
Gooding  and  its  mayor  and  council  from  Is- 
suing or  selling  negotiable  coupon  bonds  of 
said  city  in  the  sum  of  f9,500,  or  any  other 
sum,  for  the  purpose  of  purchasing  a  build- 
ing for  use  as  a  dty  hall  for  said  city. 

The  alternative  writ  was  Issued,  and  the 
defendants  made  jetnm,  setting  up  that  the 
dty  had  complied  with  all  of  the  provisions 
of  the  law  In  regard  to  calling  and  holding 
an  Section  for  the  purpose  of  permitting  the 
qualified  electors  of  said  dty  to  vote  upon  the 
issuance  of  said  bonds  and  all  proceedings 
connected  therewith. 

The  main  contention  ot  the  plaintiff  at  the 
time  <HF  filing  the  complaint  was  that  the  no- 
tice of  election  was  not  published  as  required 
by  law.  It  was  afterirord  ascertained  by 
counsel  for  the  plaintiff  that  said  notice  had 
bem  properly  published  in  the  "Gooding 
Leader,"  a  newspapear  published  in  the  dty 
of  Ooodlng,  and  the  voesttons  now  presented 
for  detenulDation  are:  (1)  Ooold  the  <itj  of 
Gooding  lawfnlly  Toto  bonds  for  the  purpose 
of  pnrdiaslnc  an  exlstlnt  bnildlng  for  the 
uBe  ct  Mid  dty  aa  a  dty  h«U?  <2)  Has  the 
city  of  Gooding  jurisdiction  and  authwlty  to 
expend  the  fvnds  arlafng  firom  the  sale  of 
audi  bonds  for  th»  pnichase  of  each  existing 
building  for  said  d^  to  be  need  as  a  dty 
hall?  (8)  Were  the  proceedings  of  aaid  dty 
oouDdl  In  regard  to  the  Issuance  of  said 
bonds  prior  to  tb»  calling  of  the  dectiim,  the 
proceedings  calling  the  dectlon,  the  election 
held  thereunder,  and  the  proceedings  of  the 
dty  council  aa  a  board  of  canvassers,  and  the 
uoUOB  of  Bale  of  btnids,  r^nilar  and  legal! 

After  a  carefol  examination  of  the  record 
and  the  proceedings  In  relation  to  the  Isaa- 
ance  of  said  bonds,  the  court  answers  all  of 
those  questions  In  the  afflmiatlre,  and  holds 
that  the  city  of  Gooding  could  lawfully  Issue 
bonds  for  the  purpose  mentioned,  and  that 
all  of  the  proceedings  In  ragard  to  voting  and 
the  Issuance  of  said  bonds  were  regular  and 
legal,  and  that  such  bonds  are  the  valid  and 
legal  obligations  of  H&ld  dty. 

The  alternative  writ  la  quashed,  and  the 
peremptory  writ  denied. 

BUDGB  and  HOBGAN,  JJ.,  concur. 


BEHKTKGBR  v.  INSPIRATION  CONSOL. 
COPPER  CO.    (No.  1457.) 
<8upr«ne  Court  of  Arizoua.    July  7,  1916.) 
1.  Death  ^^97  —  action  fob  WBonarui. 

DkATH— PLEADIHO— DEFEN8B8. 

In  an  action  by  the  personal  representative 
of  a  deceased  emploj-^  to  recover  for  his  death, 


brought  under  OIv.  Code  1913.  tit  23,  entitled 
"luJurieB  liesultlns:  In  Death,"  comnionly  known 
ts  Ijord  Campbell's  Act,  the  employe's  election 
to  accept  compensation  onder  the  Workmen's 
Compensatloo  Act  (Civ.  Code  1913,  Ut.  14. 
c  7),  In  force  at  the  time  of  bis  death,  was  de- 
fensive matter,  and,  if  not  raised  by  plea  or 
answer,  might  be  waived  by  the  defendant. 

[Ed.  Note— For  other  Death,  Cent 

Dfg-.  I  74 ;  Dec  Dig.  «=»57.] 

2.  Hastes  and  Sbbvant  «»250%,  New,  voL 
16  Key-No.  Series— Wobkmen 'a  CoKPxnSA- 
TiON  Act  —  RiQHT  OF  Action  —  Constitd- 

TIONAL  PbOVISIONS. 

TTnder  Const  art  18,  i  S,  commanding  the 
Legislature  to  enact  a  Workmen's  Compensa- 
tion Law  by  which  compulsory  compensation 
should  be  paid  to  any  such  workmen  for  person- 
al injury  to  such  workmen,  provided  that  it 
should  be  optional  that  the  employ^  to  settle 
(or  eucb  compensation  or  to  retain  right  to 
sue  the  employer  as  provided  by  the  Oonstitn- 
tion,  the  theory  upon  which  the  compensation 
law  was  to  operate  was  that  of  contract  and 
the  employe's  personal  consent,  and  the  L^s* 
lature  was  thereby  limited  to  providing  com- 
pensation to  a  workman  in  case  ne  should  elect 
to  accept  it ;  and  hence,  where  a  workman  had 
not  elected  to  settle  for  the  compensation  pro- 
vided thereby,  his  personal  representative  could 
not  maintain  an  action  thereunder,  but  was  rele- 
gated to  an  action  for  damat^es  sustained  by  bis 
estate  by  reason  of  his  death  under  Civ.  Code 
1913,  tit  23,  or  to  an  action  under  EJmployers* 
Liability  Act  (Civ.  Code  1813-,  tit  14,  e.  6). 

Appeal  from  Superior  Court,  Gila  County ; 
G.  W.  Shnte,  Judge. 

Action  by  Belle  Behrli^tf ,  administratrix 
of  the  estate  of  Fred  A.  Bdiringer,  deceased, 
against  the  Inqplratlon  CMisolldated  Copper 
Company.  Judgment  for  d^aadant  dlsmisa- 
ing  the  action,  and  plalntiCC  appeals.  Bevera- 
ed  and  remanded. 

Norman  J.  Johnson  and  George  SI.  Hill, 
both  of  Globe,  for  appellant  Bdward  W. 
Bice,  of  Globe,  for  appellee. 


BOSS,  a  J.  Appellant,  aa  plaintiff.  Insti- 
tuted this  action  against  appellee  def^dant 
for  damages  for  the  death  <tf  her  Intestate 
while  working  aa  emptoyfi  of  defendant  in 
Its  mines.  The  action  Is  based  upon  the  neg- 
ligence of  defendant  It  Is  brou^t  by  plain- 
tiff as  the  personal  representative  of  the  de- 
ceased. A  general  demurrer  to  the  complaint 
was  sustained,  and,  the  plaintiff  electing  to 
stand  on  her  complaint.  Judgment  was  al- 
tered that  she  take  nothing,  and  that  the  ac- 
tlui  be  diamlsaed.  The  correctness  of  the 
court's  ruling  on  the  demurrer  Is  challmged 
by  plaintiff  on  this  appeal. 

[1]  The  purpose  of  the  plaintiff,  as  evi- 
denced by  the  allegatlMui  of  her  o(nnplaint, 
was  to  set  forth  facts  suSdent  to  entitle  her 
to  recover  under  the  provisions  of  title  23, 
Olvll  Code,  oitttled  "Injuries  Besultlng  in 
Death,"  commonly  known  a«  Ijord  Campbell's 
Act  Tbe  question  is  not  so  much  as  to 
whether  she  has  stated  sufflclent  facts  to  con- 
stitute a  cause  ct  action  under  said  act,  but 
whether  she  has  the  rl^t  to  me  under  that 
act,  because  of  other  provisions  of  the  law. 
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It  Is  cUdmed  by  defradant  t&e  rig^t  of  action 
resolting  from  the  death  of  plalntifTa  intes- 
tate la  omtracttiBl  in  Its  nature  and  exdu- 
slre  of  evwy  other  remedy  becanse  at  tbe 
time  of  the  employment  of  the  Intestate  and 
of  the  fittal  injury  the  Workmen's  Compul- 
sory  Compensation  Act  (chapter  7,  tit.  14, 
GItU  Code)  was  in  effeot,  and,  as  neither 
tbe  employer  jxot  employ^  had  repudiated  Its 
provisions,  it  was  binding  oa  all  concerned, 
including  the  personal  repreaentattva  of  the 
deceased  workman. 

Tbe  complaint  is  silent  as  to  whether  the 
employer  and  employ^  disaffirmed  tbe  pro- 
visions of  the  Workmen's  Compulsory  Com- 
pensation Act  as  therein  provided  or  not 
Paragraph  3176,  Olvll  Code.  If  there  was  a 
disafBrmauce,  then,  of  course,  there  was  no 
contractual  understanding  between  them  as 
to  how  claims  for  injury  or  death  could  be 
settled.  If  the  omission  to  allege  a  disaf- 
firmance was  a  defect,  fatal  to  tbe  plaintiff's 
cause  of  action,  tbe  general  demurrer  should 
have  been  sustained.  But,  in  the  absence  of 
such  an  allegation,  should  the  court  assume, 
as  a  matter  of  law,  that  there  was  no  repu- 
diation of  tbe  provisions  of  tbe  Compensation 
Act,  or  that  the  employ^  had  elected  to  pur^ 
sue  that  remedy,  or,  rather,  are  not  these 
matter' of  fact  to  be  raised  by  plea  or  an- 
swer? It  is  evident  that  the  defendant  might 
be  in  a  position  to  insist  upon  a  settlement 
of  the  damages  claimed,  under  the  Compensa- 
tion Act,  and  yet  waive  that  right  For  in- 
stance, after  an  election  by  the  employ^  to 
accept  compensation  in  such  a  manner  as  to 
be  bound,  the  employer  might  choose  to  take 
chances  in  a  contest  for  damages  for  negli- 
gence it  sued  therefor,  by  tbe  employ^,  and 
be  within  bis  rights.  We  therefore  are  of  the 
opinion  that,  if  there  was  an  election  to  ac- 
cept comi>ensatlon,  that  fact  Is  defensive  mat- 
ter, and,  if  not  raised  by  plea  or  answer,  may 
be  waived  by  defendant  It  follows  that  the 
general  demurrer  should  have  been  overruled. 

[2]  There  is  another  reason  why  the  de- 
murrer should  not  have  been  sustained.  The 
Compulsory  Comp^isation  Act,  supra,  was 
passed  by  the  legislature  In  response  to  tbe 
mandate  contained  in  section  8,  art.  IS,  of  tbe 
Constitution.    That  section  reads: 

"The  Legislature  shall  enact  a  Workmen's 
Compulsory  Compensation  Law  applicable  to 
workmen  engaged  in  manual  or  mecbaaicai  labor 
in  such  employments  as  the  Legislature  may  de- 
termine to  be  especially  dangerous,  by  which 
compulsory  compensation  shall  be  retjuired  to 
be  paid  to  any  such  workman  by  his  employer, 
if  in  the  course  of  such  employment  personal 
injury  to  any  such  workman  from  any  accident 
arising  out  of,  and  in  the  course  of,  such  em- 
ployment is  caused  in  whole,  or  in  part,  or  is 
contributed  to,  by  a  necessary  risk  or  danger  of 
such  employment,  or  a  necessary  risk  or  danger 
inherent  in  tbe  nature  thereof,  or  failure  of 
such  employer,  or  any  of  his  or  its  officers, 
agents  or  employ^,  or  employes,  to  exercise  due 
care,  or  to  comply  with  any  law  alTecttng  such 
employment:  Provided,  that  it  shall  be  optional 
wiui  said  employ^  to  settle  for  such  compensa- 
tion, or  retain  the  right  to  sue  said  employer  as 
provided  bj  this  Constitution.*' 


BBPOBTDB  (Arts. 

Before  looking  to  what  flie  LegUatnie  did 
or  attempted  tx>  do,  under  tMs  command,  we 
ahonld  determine  what  it  had  the  power  to 
do.  Tbe  command  to  It  was  to  paaa  a  law 
"by  wUdi  compnlsory  compenaatloii  shall  be 
required  to  be  paid  to  any  snch  workman" 
for  "personal  injury  to  any  such  workman," 
leaving  it  (^tlonal  with  the  wortanan  <em- 
plc^d)  **to  settle  tor  anch  eompmntkim  or 
retain  the  right  to  sue  said  employer  as  pro- 
vided by  this  Constltntlflu."  The  3>slBlatnm 
la  limited  1^  Hila  constitntlonal  mandate  to 
providing  tor  payment  at  oompemaatlan  to 
the  workman  in  case  be  abould  elect  to  ac- 
c^  It  The  tbeoiy  upon  w^l^  tbe  eompoi- 
satlon  law  is  made  opmttTe  Is  one  <^  ccn- 
tract  and  consent,  at  least  so  ftr  as  tbe  em- 
ployfi  is  otmcemed,  and  tills  means  a  persoor 
al  oimsent  We  held  in-the  case  of  Conai^- 
dated  Arizona  Smelting  On.  t.  J<An  Uiadc, 
15  Arts.  882.  139  Pac.  465^  tbat  sadi  consent 
may  be  given  after  the  injury  is  inflicted. 

We  do  not  think  the  Leglslatiiie  possessed 
tbe  power  to  enlarge  the  mandate  (tf  ttie  Gon- 
stitntlon  so  as  to  authorlm  the  personal  rep- 
resentative to  Impose  on  his  heirs  and  de- 
poidents  a  renwdy  made  by  Uie  Omatltntlon 
open  to  the  woilunan  only.  If  tbe  workman 
prior  to  his  death  should  rtect  to  settle  for 
compensatimi,  and  thereafter  die  pouUng  tbe 
settlement  with  the  em^oyer,  the  personal 
representattTe  doubtless  could  enforce  the 
omtract,  as  he  could  any  other  contract  of  his 
Intestate.  The  remedy  under  the  constitu- 
tional prorlsUm  for  compoisation  Is  restrict- 
ed, as  we  see  it,  to  tbe  workman,  and  ttie 
legislative  power  under  the  mandate  Is  limit- 
ed to  legislation  for  Its  efficient  enforcemait 
by  blm,  or  liis  personal  representative,  in 
case  he  dies  after  electing  to  acc^t  compoi- 
satlon.  Unless  there  was  an  election  of  this 
remedy  in  his  lifetime  by  Uw  deceased,  tbe 
personal  represmtatlTe  cannot  maintain  tbe 
acti(m  for  compensatitm;  it  being  a  condi- 
tion of  tbe  right  to  maintain  smdi  a  salt 
against  the  employer  that  the  «nplaye  should 
blmsdf  elect  tbat  remedy.  Tbe  employer  is 
entitled  to  Insist,  after  an  election  by  tbe 
employ^,  upon  secernent  fbr  compensation, 
but,  wlien  tiie  workman  dies  without  making 
such  election,  bis  rights  theretmder  die  with 
him.  Hla  personal  representaUve  is  then 
relegated  to  an  action  for  damages  austaloed 
by  bis  estate  by  reason  of  bis  death  under  the 
so-called  Lord  Otmpbell's  Act  (title  23,  su- 
pra), or  an  action  undo:  the  Employer^  Lla- 
bltity  Act  (diapter  0,  tit  14^  ClvU  Godfi^,  ac- 
cording as  bla  facts  &11  within  the  one  m  tbe 
other. 

It  will  be  seen  from  what  we  have  said 
that  tiie  attempt  of  tbe  Legislatore  to  aiUrse 
tbe  scope  of  tile  constltnti(«ial  mandate  (mc- 
tlon  8,  art  1^)  so  as  to  afford  tbe  remedy 
therein  mentioned  to  tbe  persmal  representa- 
tive or  heirs  or  dependents  of  tbe  deoaased 
workmen  in  the  absence  at  an  Section  tbe 
workman  to  accept  compensation,  is  beyood 
tbe  power  and  authority  at  the  Leglslatare-, 
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and  of  no  avalL  Tbe  ^uctment,  In  so  for  as 
It  provides  a  remedy  to  the  workman,  Is 
within  the  terms  of  the  constitutional  man- 
date, and  a  proper  exerdse  ftt  the  leglslatlTe 
grant  power.  Sectifm  8,  art  18,  la  dedara- 
ttve  of  a  ptindpte ;  that  principle  being  that 
the  employ^  Injured  should  at  his  i^ttlon  take 
oonqwnsatlon  from  the  ranployer  when  the 
injury  was  occasioned  under  any  of  the  dr- 
cumstances  enumerated,  and  legislation  In 
aid  of  the  otforcranent  of  that  principle  was 
enjoined  upon  the  Legislature,  but  It  was  not 
directed  to  create  rights  and  llablUties  out- 
side of  the  purview  of  the  mandate. 

We  conclude  that  the  Workmen's  Compul- 
8017  CfHupensatlcHi  Act  has  no  application  to 
the  state  of  focts  before  us  as  presented  by 
the  complaint  and  demurrer;  that  if ,  as  a 
matter  of  fact,  the  deceased  after  tbe  In- 
jury, and  before  his  death,  elected  to  accept 
compensation  under  that  act,  it  Is  matter  of 
defense  to  be  raised  by  plea  or  answer,  and 
that  the  remedy  Is  personal  to  the  work- 
man, he  only  having  the  right  to  elect  so  as 
to  make  such  election  binding  on  him  and  his 
personal  represratatlva 

The  Judgment  Is  reversed,  and  case  re- 
manded, with  directlMi  to  overrule  the  de- 
fendant's demurm. 

X^NSLIN,  3^  eoncuifk 

OUNNINOHAM,  J.  (concurring).  Amwl- 
lent  assigns  the  order  of  tbe  court  sustaining 
a  general  demurrer  to  her  complaint  as 
grounds  for  a  revcrsaL  The  complaint  al- 
leges tbat  on  the  2Sth  day  of  May.  1914, 
plaintiff's  Intestate,  Fred  A.  Behrtnger,  was 
employed  by  tbe  defendant  in  and  about  its 
mining  operations,  and  In  the  course  of  the 
performance  of  the  duties  of  his  employment 
he  suffered  Injuries  through  tbe  negligence 
and  carelessness  of  defendant,  which  resulted 
in  his  death,  and  that  plaintiff  was  duly  ap- 
pointed and  Is  the  duly  appointed,  quallQed, 
and  acting  administratrix  of  bis  estate; 
that  said  intestate  was  the  head  of  a  family 
consisting  of  his  wife,  this  plaintiff,  and 
three  minor  children  dependent  upon  lifm  for 
support,  which  family  survives. 

Tbe  n^Ugence  causing  tbe  injuries  and 
death  of  said  I'red  A.  Behrlnger,  for  which 
a  recovery  is  sought,  Is  described  and  set 
forth  in  the  complaint,  as  follows: 

"That  the  said  defendant  and  its  employes 
working  in  aod  about  the  said  mine,  baviog 
charge  of  and  using  the  system  signal  for  the 
operation  of  said  cage  in  said  mine,  were  not, 
and  had  not,  used  tbe  mining  system  of  signals 
provided  and  required  under  and  by  virtue  of 
paragraph  4074  and  paragraph  4088  of  tbe 
Revised  Statutes  of  Arizona  ldl3,  and,  al- 
though the  defendant  maintained  at  and  about 
their  said  mine  a  signal  apparatus  consisting  of, 
among  other  things,  of  a  bell  actuated  by  a 
eaUe  and  kept  posted  about  tbe  said  mine  the 
aforesaid  code  signal,  the  defendant  willfully, 
carelessly,  and  negligently  directed,  permitted, 
and  commanded  its  said  employes  to  disregard 
the  code  of  legal  system  of  signaling  adopted 
by  tiM  d^endant,  and  said  dneadant  having 


negligently,  carelessly,  and  wrongfully  failed 
to  warn  or  instruct  said  miners  as  to  the 
system  of  signaling  it  was  then  and  there  and 
had  been  using,  and  said  miner,  or  minera,  be- 
ing then  and  tnere  confused  by  the  code  system 
of  signaling  apparently  being  then  and  there 
enforced  in  said  mine,  rang  the  bell  to  signal 
and  to  indicate  tbat  Uiey  were  then  and  there 
on  the  600-foot  level  is  the  defendant's  said 
mine,  and  that  the  engineer  then  and  there 
operating  the  hoist,  cable,  and  cage  used  in  de- 
fendant's said  mine  at  the  said  time  negligently 
and  wrongfully  assumed  that  such  signal  was 
according  to  the  system  of  signaling  so  negli- 
gently, wrongfully,  and  carelessly  nscd  by  the 
defendant,  and  thereupon,  porsuant  to  such 
signal,  negligently  released  the  said  cage  and 
let  it  drop  down  and  through  said  shaft  frtun 
tbe  300-foot  level,  thereby  catching,  crushing, 
and  klUlng  die  said  Fred  A.  Benrlnger,  de- 
ceased, as  above  set  forth." 

That  18,  ttiat  tbe  method  of  signaling  adoot- 
ed  and  used  by  the  defendant  dHtered  from 
the  iwescrihed  metbod  of  code  signaling  post- 
ed about  the  mines,  and  for  Chat  reason  was 
ccmfnsing,  dangerous,  an4  hazardous  to  the 
emplt^te  0ien  onployed  by  defendant,  and 
sadL  danger  from  such  conditions  was  known 
to  tbe  defendant,  hence  the  carelessness  and 
neg^lgaice  and  resultant  injury,  demanding 
damages  in  the  sum  oS  f30,00a 

^[%e  con^aint  sets  forth  a  cause  of  action 
for  damages  resulting  from  the  death  of 
Fred  A.  Behrlnger  by  tbe  wrongfiU  or  n^li- 
gent  act  at  appellee.  Inspiration  ConsoUdated 
C(9Per  Oon^any,  under  title  28,  Civil  Code 
of  ArizfHia  1913,  provided  such  statute  is 
enforceable  at  the  salt  of  the  personal  repre- 
seiUativ^  as  a  law  of  the  state  of  Arizona,  In 
such  case.  So  far  as  this  appeal  Is  affected, 
appellee  seems  to  concede  that  a  cause  of 
actliHi  is  stated  under  said  statute,  but  am- 
tends  in  all  earnestness  that  this  record 
squared  presents  for  decision  two  ques- 
tions: 

"(1)  Can  tbe  personal  reprffientative  of  a 
workman  who  meets  his  death  while  working 
under  the  Compensation  Act  (chapter  7,  tit.  14, 
Civil  Code  of  Arizona  1913)  maintain  an  action 
for  damages  against  bis  employer  under  the 
old  statute  giving  a  right  of  action  EW  death  by 
wrongful  act  or  negligence? 

"(2)  Does  the  Liability  Law  (chapter  6,  tit. 
14,  Civil  Code  of  Arizona  1913)  give  a  right 
of  action  fi»  injury  or  death  caused  by  negli- 
gence?" 

Appellee^s  contention,  as  ei^ressed  tn  its 
brief,  is  as  flollows: 

"Were  it  not  for  the  CompeDsatlon  Act, 
plaintiff  would  auquestionably  have  a  right  Co 
maintain  an  action  for  the  death  of  Behringer, 
assuming  that  Behrinper's  death  wns  caused  by 
the  negligence  of  the  defendant  or  its  servants. 
Our  contention  is  that  tbe  Compensation  Act, 
because  the  optional  plan  provided  in  it,  was 
designed  to,  and  did,  work  a  fundamental 
cbafige  in  the  basis  on  which  settlcmpnt  for 
industrial  accidents  should  be  made.  Although 
it  is  compulsory  in  name  only,  because  by  its 
terms  It  may  be  repudiated  freely  before  the 
accident  by  either  employer  or  employ^  and 
after  the  accidait  by  the  employ^,  nevertheless, 
in  the  absence  of  such  repudiation,  it  is  as 
binding  on  all  concerned,  including  the  person- 
al representative  of  the  deceased  workman,  as 
if  it  were  truly  compulsory.  When  so  binding, 
it  furnishes  the  sole  measure  of  the  rights  of 
the  claimant  and  the  lUbility  <d  the  employer. 
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■  "fl)  Can  the  personal  representatiTe  of  a 
'worlmian  who  meeta  bis  death  while  workla^ 
under  the  Compensation  Act  maintain  an  ac- 
tion for  damages  against  bla  employer  under 
the  Arizona  Lord  Campbell'i  Act? 

I  answer,  emphaticaUy  and  unhesitatingly. 
Tea;  he  may,  if  the  death  was  caueed  by  the 
wrongful  act,  neglect,  or  default  of  the  em- 
ployer, and  the  act,  neglect,  or  default  Is  such 
as  would,  If  death  had  not  ensued,  have  en- 
titled the  party  Injured  to  maintain  an  action 
to  recover  damages  In  respect  thereof.  Par- 
agraph 3372,  ClvU  Code  of  Arizona  1913 
(Lord  Campbell's  Act). 

In  the  first  place,  the  question,  "Can  the 
personal  representatiTe  of  a  workman  who 
meets  his  death  while  working  under  the  Com- 
pensation Act  maintain  an  action  for  dam- 
ages against  his  [the]  employer  under  the 
Arizona  Lord  Campbell's  Act?"  wholly  leaves 
out  of  riew  the  conditicxi  precedent  to  the 
maintaining  of  the  action  under  the  Lord 
Campbell's  Act,  ri^,  that  the  wrongful  act, 
neglect,  .or  default  causing  the  death  must 
be  such  as  would,  U  death  had  not  ensued, 
taave  entitled  the  party  Injured  to  maintain 
an  action  to  recover  damages  in  respect  there- 
of. In  other  words,  under  the  Lord  Camp- 
bell's Act  a  person  d^iomlnafed  a  "personal 
representative"  Is  given  a  right  of  action 
against  the  person,  etc.,  who  wrongfully 
caused  tbe  death  of  a  perstm  represented,  in 
all  casea  where  the  deceased  person  could 
have  maintained  a  c(»nmon-lav  action  for 
negligent  injury  In  bis  own  rl^t  had  death 
not  ensued.  Such  personal  represHitatlve, 
therefiore,  cannot  maintain  an  action  under 
tbe  Lord  Ctampbell's  Act  in  cases  where  the 
deceased  could  not,  at  the  time  of  his  death, 
have  maintained  a  common-law  action  for 
negllgencfc  Under  the  Lord  Campbell's  Act, 
these  condltlMiB  odstittg,  such  personal  repre- 
sentatiTe is  given  a  new  cause  of  action,  and 
such  cause  of  action  does  not  exist  prior  to 
the  death  of  the  person  injured.  Soutbeni 
Fadflc  Co.  T.  mison,  10  Ariz.  162,  86  Pac. 
401;  De  Amado  v.  Friedman,  11  Ariz.  S6, 
8ft  Pac.  5SS;  Brown  v.  a  &  N.  W.  R.  Co..  Ij02 
Wia.  1»7,  77  N.  W.  748.  78  N.  W.  771,  44  U 
B.  A.  S79;  and  many  other  cases  that 
may  be  ftmnd  in  the  reports.  In  mcb  case 
the  personal  representative  is  not  acting  in 
the  T^resentatlve  capacity  In  commencing 
and  prosecuting  snch  action,  but  he  is  acting 
In  such  matter  as  the  reM  party  In  Interest, 
and  may  prosecute  snch  action  as  such  party 
to  a  finality.  In  such  capacity  the  persmal 
representative  la  given  the  right  to  prosecute 
such  an  action  so  arising.  The  personal  rep- 
resentative may  refuse  to  settle  for  the 
compensation  allowable  to  the  workman  by 
the  Compensation  Act,  as  the  workman  could 
refuse  to  settle,  ^e  peracmal  represoita- 
tive  can,  as  the  woi^man  could,  dioose  to 
retain  the  right  to  sue  the  employer  under  the 
Liability  Act,  by  express  terms  of  paragraph 
3160,  avil  Code  of  Arizona  1918,  c.  7,  tit  14. 
Under  uitborlty  of  the  last  ^vlso  ot  para- 


graph 8176.  CSvil  Code  of  Arizona  1013,  p. 
1063,  "if,  after  the  accident,  either  the  em- 
ployer or  the  workman  shall  refuse  to  make 
or  accept  compensation  under  this  chapter 
or  to  proceed  under  or  rely  upon  the  provi- 
sions hereof  for  relief,  then  the  other  may 
pursue  bis  remedy  or  make  bis  defense  under 
other  existing  statutes,  the  state  Constitution, 
or  the  common  law,  except  as  her^  provid- 
ed, as  his  rights  may  at  the  time  exist.  Any 
suit  brought  by  the  workman  for  recovery 
shall  be  held  as  an  election  to  pursue  such 
remedy  exclusively."  At^llee  contaids  that 
this  proviso  limits  the  right  of  election  of 
remedies  to  the  workman,  and  Bucb  act  can- 
not be  performed  by  the  personal  represent- 
ative. We  cannot  whol^  agree  with  tUs 
contention,  for  the  reason  paragraph  8166, 
supra,  a  part  of  tbe  same  chapter  with  para- 
graph 8176,  recognizes  the  right  of  the  pw- 
sonal  representative  to  refuse  to  settle  for 
such  compensation  as  provided  by  the  diapter 
(the  Compensation  AcO,  and  elect  to  sne  flie 
employer  under  the  Liability  Act  (chapter  6 
of  title  14).  But  tbe  proviso  is  dealing  with 
the  right  of  the  injured  workman  and  the 
employer  as  they  exist  after  the  ocddent, 
and  gives  the  injured  workman  at  that  time 
the  right  to  refuse  the  compensation  provid- 
ed, and  pursue  his  remedy  under  other  exist- 
ing statutes,  tbC'  state  Omstitation,  or  the 
common  law.  Clearly  the  reference  to  the 
pursuit  of  his  (tlie  Injured  wOTkman's)  rem- 
edy under  *'otber  existing  statutes"  meam 
nothing  less  than  chapter  6  of  title  14  (the 
UaUlity  Act),  aa  contoided  by  appellee;  The 
Injured  workman  Is  given  a  lunedy  for  ae- 
ddenta  causing  personal  injury  by  said  stat- 
ute^ and  by  no  existing  statute  other  Oian 
eadi  and  the  compensattcm  statute,  which 
he  may  refuse  to  accept  He  Is  gtven  tlie 
Tlgbt,  if  be  00  elect,  to  pursue  bla  remedy 
given  by  the  "state  Ctmstitutlon,  or  the 
common  law."  Oteorly,  reference  here  Is 
made  to  the  o(Hnmon-law  actioo  for.  negligent 
personal  Injury.  Section  6,  art  IS,  of  tbe 
state  Constitution,  perpetuates  the  common- 
law  action  to  recover  damages  for  personal 
and  other  tajaries  Inflicted  negUgently.  niat 
action  is  flssentlaUy  fimnded  ivon  In- 
juries inflicted  by  tbe  negliemoe  anoOier. 
Clearly,  his  personal  repres«itatlve  cannot 
refuse  the  compensation  provided  the 
Compensation  Act  and  elect  to  retain  tb» 
right  to  pnzBue  the  Injured  woAman's  rem^ 
dy  under  tbe  common  law  for  ne^lgoice,  for 
damages  for  personal  injurira,  because  **no 
action  for  damages  for  an  injury  to  a  free- 
man which  resnlta  In  death  will  taseept 
by  force  of  statute,  on  the  weU-aetOed  prin- 
<Ap\e  that  a  personal  cause  of  action  dies 
with  the  person."  1  Ore  688,  dting  from 
Broom,  Leg.  Bfax.  904.  "Actio  perwoalis 
moritnr  cum  persona,"  and  numerous  other 
authorities. 

The  personal  representative  then  has  tbe 
right  by  statute  (chapter  T,  tit  14)  to  refnae 
to.  acc^  the  conq>»iBation  prorided  iKr  tlw 
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Oontpensatioii  Act,  and  parane  the  decedent's 
remedy  under  tbe  Liability  Act.  Paragraph 
8166,  Civil  Code  of  Arizona  1913.  Such 
cause  of  action  as  tbe  Injured  workman  had 
unjder  the  Uabillty  Act  surrlTes  to  his 
personal  representative,  and  such  personal 
representative  may  pursue  the  remedy  thus 
given.  Tbe  cause  of  action  prescribed  by  the 
Liability  Act  is  described  as  follows: 

"When  in  the  course  of  work  in  any  of  the 
«Qployinente  or  occupationa  ennmerated  in  the 
pTec«UDg  section,  personal  injury  or  death  by 
any  accident  arisin;  out  of  and  in  the  course 
ot  sudi  labor,  service  and  empli^inent,  •  •  • 
is  caused  to  or  suffered  by  any  workman  en- 
gaged therein,  In  all  cases  in  which  such  in- 
jury or  death  of  such  employ^  shall  not  have 
been  caused  by  the  negligence  of  the  employfi 
killed  or  injured,  then  the  employer  of  such 
employf  shall  be  liable  in  damages  to  the  em- 
ploytf  injured,  or,  in  case  death  ensues,  to  the 
personal  representative  of  the  deceased  for  the 
benefit  of  the  surviving  widow  or  husband  and 
ehOdren  of  such  employ^;  and,  if  none,  then  to 
sneb  wsi^(^^*B  parents;  and,  if  none,  then  to 
the  next  of  kin  dependent  upon  such  employ^ ; 
and,  if  none,  then  to  bi«  personal  representa- 
tive, for  the  benefit  of  the  estate  of  the  de- 
ceased.** Paragraph  8158,  Civil  Code  of  Ari- 
Eona  1913  (Liability  Act). 

By  paragraph  3164  (Uabilit;  Act)  the  em- 
ployer is  declared  to  be  "liable  for  the  death 
or  injury,  caused  by  any  accident  due  to  a 
condition  or  conditions  of  such  occupation,  of 
any  employe  in  the  service  of  such  employer 
In  such  hazardous  occupation,  in  all  cases 
in  which  such  death  or  Injury  of  snch  em- 
ploye shall  not  have  been  caused  by  the  negli- 
Sence  of  the  employe  killed  or  injured."  In 
such  case  the  employer  liable  for  such  death 
or  injury  becomes  liable,  by  paragraph  315S 
(Llablli^  Act),  in  damages  to  the  employe  in- 
jured, or,  in  case  death  ensues,  to  the  per- 
sonal representative.  Thus,  in  such  case, 
that  Is,  when  the  death  or  injury  results  from 
any  accident  due  to  a  condition  or  conditions 
of  tbe  occupation  of  any  employe  engaged  in 
an  occupation  declared  to  be  hazardous,  a 
cause  of  action  arises  to  the  employe  or  in 
case  death  ensues,  to  his  personal  represent- 
ative, for  damages  caused  by  such  death  or 
Injury,, unless  such  accident  was  caused  by 
the  negl^ence  of  tbe  employe  Mlled  or  in- 
jured. 

Tbe  aKwUee  contends  that  this  statute 
does  not  make  the  cause  of  action  provided 
for  depend  upon  the  existence  of  negligence. 
Of  this  we  are  not  required  to  consider,  and 
I  express  no  opinion  on  that  Question.  I 
have  no  hesitancy  in  advancing  the  argument 
to  the  effect  that  this  Uability  statute  re- 
quires the  master  employing  servants  in 
bazardons  occupations  to  assume  the  burden 
of  tbe  risk  of  death  or  injury  of  the  servant 
by  any  accident  due  to  a  condition  or  condi- 
tims  of  such  occupation.  To  recover  in  such 
cases  the  injured  employe,  or  in  case  of  his 
death  the  personal  representative,  would  be 
prima  fade  entitled  to  recover  by  alleging 
and  proving  that  tbe  accident  causing  the  in- 
jury or  death  arose  out  of,  and  was  due  to^ 
a  con^lticm  or  condltlooH  «C  a  basardow  oo< 


cupatton  in  which  the  Injured  empl<^  was 
at  the  time  engaged  In  the  performance  of 
tbe  duties  required  of  liis  employment,  and 
was  not  caused  by  hla  negligence.  The  stat- 
ute shifts  the  burden  at  assuming  the  risk  of 
any  accident  in  such  cases  from  the  employe 
to  the  employer.  In  this  respect  the  employ- 
er, as  a  matter  of  law,  will  be  held  to  bear 
the  burden  of  sncb  risk  when  the  ccMsdltlons 
are  present.  In  tbe  same  manner  and  to  the 
same  extent  as  the  employe  was  required  to 
bear  it  undw  the  old  common-law  rule,  who 
was  deemed  to  have  assumed  tbe  risk  of 
personal  injury  while  engaged  in  all  hazard- 
ous occnpations  when  the  dangers  incident 
thereto  were  known  to  liim  or  evident  and 
capable  of  being  readily  determined.  There- 
fore tbe  cause  ot  action  created  by  the  Lia- 
tiility  Act  is  a  new  cause  of  action  unknown 
to  the  common  law  and  depending  entirely 
upon  the  statute.  The  cause  of  action  so 
created  is  given,  the  employe,  and  in  case  of 
Ills  death  ensuing  from  the  injuries  received 
or  from  any  other  cause  the  said  cause  of 
action  survtvce  bis  death,  and  may  be  pro^ 
ecnted  by  his  personal  representative,  not 
aa  a  cause  of  actitm  given  the  perstmal  rep- 
resentative, as  is  provided  by  the  Lord  Oamu- 
bell's  Act,  but  as  a  continuation  of  ttie  in- 
jured employe's  cause  of  action.  Either 
the  two  actifflis  may  be  commenced  and  pros- 
ecuted by  the  personal  r^resentative  after 
the  Injured  employe's  death,  but  prior  to 
their  satisfaction  tliey  In  no  way  resemt^e  or 
conflict  The  one  acti<Bi  is  given  the  personal 
representative  as  an  original  action ;  tbe 
other  is  given  tbe  injured  employe,  and  In 
case  of  his  death  the  personal  representative 
may  enforce  or  continue  tbe  enforc^eht  of 
tbe  remedy,  thus  representing,  in  fact,  the 
decedent's  rights,  and  enforcing  his  remedies. 
The  urst  exists  by  force  of  UUe  23  (Lord 
Campbell's  Act),  and  paragraph  3376  of  tbat 
act  provides: 

"Nothing  in  this  title  shall  be  deemed  to 
affect  or  modify  any  statute  now  existing  or 
hereafter  passed,  relating  to  employer's  liability 
or  compulsory  compensation  to  workmen  " 

— thereby  expressing  the  legislative  inten- 
tion that  the  Lord  Campbell's  Act,  the  EJm- 
ployers'  liability  Act,  and  the  Workmen's 
Compulsory  Compensation  Act  aball  all  stand 
aa  laws.  If  their  provislona  confllet,  then,  oi 
course,  the  remedies  given  may  conflict  in 
certain  cases,  but  in  such  event  the  right  giv- 
en by  one  statute  Is  cumulative  of  the  right 
given  by  the  other  In  cases  of  conflict  of 
remedies.  The  liability  statute  limits  the 
right  to  recover  damages  for  personal  inju- 
ries to  any  employe,  or,  where  such  Injuries 
have  resulted  in  bis  death,  to  a  recovery  In 
actions  brought  against  any  employer  "under 
and  by  virtue  of  any  of  the  provisions  of  this 
chapter."  Paragraph  3159,  c  6,  tit  U.  Un- 
der chapter  7,  tit  14,  Employes'  Compensa- 
tion Act,  the  employer  is  made  liable  to  pay 
the  compensation  "at  the  rate  and  in  the 
manner  hereinafter  set  out  in  tbla  i^apter." 
i^ragraidi  8160.   Faraci^pb  31TO  piorldes: 
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"Nothing  tn  this  chapter  shall  be  deemed  or 
taken  to  repeal  or  aiSect  in  ainr  way  any  other 
act8  or  laws  passed  by  the  First  Legislature 
of  the  state  of  Arizona,  and  in  so  far  as  [it] 
refers  to  the  same  subject  In  other  acta  it  shall 
be  deemed  to  be  cumulative  only." 

Keltber  the  Liability  Act  nor  the  Compen- 
sation Act,  therefore,  abridged  the  rights  of 
the  personal  representative  to  pursue  the 
remedy  given  bim  by  title  23,  the  Lord  Camp- 
bell's Act.  This  Is  clear  from  the  frequent 
reference  in  both  acts  to  the  limitation  of 
that  which  is  authorized  by  the  chapters  6 
and  7  to  the  acts  as  done  or  authcHlzed  to  be 
done  "under  this  chapter,"  as  the  case  may 
be.  Ryalla  t.  Mechanics'  MUls,  150  Mass.  190. 
22  N.  E.  766,  6  L.  B,  A.  667.  Such  frequent 
reference  to  "this  chapter"  clearly  indicates 
the  intentl(Hi  of  the  Legislature  to  give  cer- 
tain additional  remedies  as  did  not  other- 
wise ^dat,  and  limit  such  remedies  to  the 
circumstances  prescribed  "in  this  chapter." 

I  have  no  hesitancy  in  holdii^  that  the 
personal  representative  of  Fred  A.  Behrln- 
ger  has  a  right  of  action  against  the  appel- 
lee under  the  facts  stated  in  his  complaint, 
and  that  right  may  be  enforced  as  prescribed 
by  title  23,  Lord  Gbmpbell's  Act,  notwith- 
standing chapters  6  and  7  of  title  14,  the 
Employers'  liability  Act,  and  the  Eimploy^ 
Compulsory  Compensation  Act 

The  tri^  court  erred  In  sustaining  the  de- 
murrer to  the  complaint  for  said  reasons, 
and  the  Judgment  ought  to  be  reversed,  and 
the  cause  remanded,  with  Instructlws  to 
overrule  the  daourrer  and  proceed  accord- 
ing to  law. 


BALLEW  V.  STATE.   (No.  A-i984.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  July 
8,  1915.) 

(Svttahut  H  the  Court.) 
±,  BHBEZZUaCKNT  ^S»10— ELBlCEN'ra   ot  Of- 

FENSB— Banker. 

Section  2673,  Rev.  Laws  191Q  (section 
2612,  Snyder's  Comp.  Laws  1909).  which  pe- 
nalizes any  person  acting  as  trustee,  banker,  mer- 
chant, etc.,  contemplates  the  prosecution  of  a 
banker  for  embezzling  the  funds  of  any  bank  as 
such,  or  any  specific  fund  or  property  which  is 
left  for  safe-keeping,  as  distinguished  frc»n  mon- 
ey or  its  equivalent  deposited  on  account 

[Ed.  Note.— For  other  cases,  see  Embaszle- 
ment,  Cent  Dig.  |  S;  Dec  Dig.  «s>10.] 

2.  Banks  and  Banking  4s»119— Dkpobits— 

Right  to  Specified  Money. 

Caab  or  equivalent,  when  deposited  in  a 
bank,  becomes  immediately  the  property  of  the 
bank,  and  no  depositor  in  the  ordinary  oonrse 
of  business  has  any  right  to  have  the  specific 
currency  or  cash  item  returned, 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  fS  289-292;  Dec.  Dig.  «=> 
119.] 

8.  eubezzlbuent         —  bank  deposit  — 
Ownership  of  Monet. 

Any  transaction  had  with  an  officer  in 
charge  of  a  banking  institution,  which  transac- 
ti(in  is  within  the  scope  of  the  bank's  business 
and  which  clearly  was  intended  to  be  a  transac- 
tion with  the  bank,  Is  conclusively  presumed  to 
be  lucb.   If  an  onployfi  of  a  bank,  after  funds 


have  been  deposited  with  the  bank  by  a  cus- 
tomer, embezzles  the  same,  the  embezzlement  is 
nsainnt  the  property  of  the  bank,  and  not  the 
depositor. 

[Kd.  Note.— For  other  cases,  see  Embenle- 
ment,  Cent  Dig.  {  6;  Dec.  Dig. 
4.  EifBEZzuirBNT  «s»30— Intobmatior— Strr- 

HCiBKCT— Banking. 

An  information  which  attempts  to  charge 
an  offense  under  section  2673,  Rev.  Laws  1910, 
supra,  should  not  attempt  to  cbatge  that  the 
embezzlement  was  made  from  a  depositor  and 
at  the  same  time  contain  allegations  that  the 
transaction  was  had  with  the  embezzler  as  an 
agent  of  the  bank,  by  a  customer  of  the  bank, 
transacting  the  T«pilar  and  ordinary  busineaB  of 
a  depositor. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  8S  44.  45;  Dec.  Dig.  «=»30.I 

6.  INFOBUATION  CnABQING  EMBEZZLEMENT. 

For  an  information  which  is  held  insuffi- 
cient to  chaive  an  olfense  under  section  2673, 
Rev.  Laws  1910,  see  opinion. 

Appeal  from  District  Court,  Blaine  County. 
T.  J.  Ballew  was  convicted  <HC  embecsle- 
meut,  and  ajveala.  Reversed. 

Seymour  Fooae  and  B.  O.  Brown,  both  of 
Watonga,  and  L.  H.  Hampton,  of  Pauls  Val- 
ley, for  plaintiff  In  error.  A.  L.  Emerr,  of 
Watonga,  Co.  Atty.,  fbr  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
T.  J.  Ballew,  was  convicted  at  the  Septem- 
ber, 1912,  term  of  the  district  court  of  Blaine 
county  on  a  charge  of  embezzlement,  and  his 
punishment  fixed  at  imprisonment  in  the 
state  iwnltentlary  for  a  period  of  2%  years. 

[1-6]  There  are  many  assignments  of  er- 
ror, only  two  of  which  we  find  It  necessarj 
to  discuss.  The  first  Is  based  upon  the  con- 
tention that  the  information  does  not  charge 
a  crime  under  the  statute.  The  Information, 
omitting  the  caption,  Is  as  follows: 

"Now  comes  A.  L.  Emery,  county  attorney 
in  and  fbr  the  state  and  county  aforesaid  and 
gives  the  coart  to  know  and  be  informed  tibat 
one  T.  J.  Ballew,  late  of  the  county  of  Blaine 
and  state  of  Oklahoma  on  the  24th  day  of 
June  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  eight  at  and  within  tiie  said 
county  and  state,  was  tlien,  and  there,  and  for 
a  long  time  prior  thereto,  the  cashier  of  the 
Bank  of  Commerce,  a  banking  corporation  ex- 
isting and  doing  business  under  and  by  virtue 
of  the  laws  of  the  state  of  Oklahoma,  at  Geary, 
and  did.  as  said  caaUer  of  said  bank,  bave 
in  his  possession  and  control,  and  was  other- 
wise intrusted  with,  personal  property,  to  wit. 
United  States  money  for  the  use  of  another 
person,  then  and  there  belonging,  to  wit  H.  R. 
Paden,  did  then  and  there  unlawfully,  will- 
fully, and  intentionally,  knowingly,  wantonly, 
maliciously,  feloniously,  and  fraudulently,  em- 
bezzle, appropriate,  and  convert  to  bis  own  oae 
and  purpose,  not  in  the  due  and  lawful  execu- 
tion of  his  trust  the  sum  <4  $109.25,  and  good 
and  lawful  money  of  the  United  States,  and  of 
the  value  of  $100.26,  the  property  of  him,  the 
said  H.  R.  Paden,  with  the  unlawful,  feloniou?, 
and  fraudulent  intent  upon  the  part  of  bim,  tb« 
said  T.  J.  Ballew,  then  and  there  to  deprive 
the  lawful  owner  thereof,  the  said  H.  R,  Paden. 
of  said  corporeal  personal  property,  and  to 
ctmvert  embezzle,  and  appropriate  the  same  to 
his  (T.  J.  Ballew's)  own  use  and  benefit  cm* 
trary  to  the  form  of  statute  in  such  case  made 
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and  provided,  tnd  ■gftinrt  tiM  pwuw  and  dicnit? 
of  the  state." 

A  demurrer  was  filed  to  the  Information, 
on  the  ground,  among  others,  that  it  did  not 
plead  facta  sufficient  to  cbarge  a  public  of- 
fense, and,  further,  that  same  was  not  di- 
rect and  certain  as  to  the  particular  circum- 
Btancea  of  the  ofCeose,  and  did  not  safflclent- 
I7  Inform  the  defendant  of  the  nature  of 
the  accusation.  The  demurrer  was  orerrul- 
ed,  and  exception  duly  saved.  It  is  conceded 
by  the  state  that  the  infbrmation  is  drawn 
under  section  2612,  Snyder's  Compiled  Laws, 
which  is  as  follows: 

"If  any  person  bein^  a  trustee,  banker,  mer- 
chant, broker,  attorney,  agent,  assignee  In  trast, 
fiocecutor,  administrator  or  collector,  or  being 
otherwise  Intrusted  with  or  having  in  bis  control 
property  for  the  use  of  any  other  person,  or  for 
any  public  or  benevolent  purpose,  fraudulently 
appropriates  it  to  any  use  or  purpose  not  in  the 
due  and  bwful  execution  ct  his  trust,  or  se- 
cretes it  with  a  fraudulent  intent  to  appropriate 
it  to  such  use  or  purpose,  be  Is  guilty  of  em- 
bezalement." 

The  county  attorney  In  his  brief  argues 
that  it  la  rafflclent  to  jdead  and  prove  that 
money  was  Intmated  to  the  accosed  as  cash- 
ier of  the  Bank  of  Commerce  for  the  use  and 
benefit  of  Paden,  and  that  the  accused  fraud- 
ulently appropriated  the  same  to  his  own 
use.  With  this  contention  we  cannot  agree. 
The  money  In  question,  if  embezzled  at  ail, 
was  embezded  from  the  Bank  of  Commerce, 
and  not  from  Paden.  This  plalntlCt  in  error 
should  have  been  prosecuted  for  embezzling 
the  funds  of  the  bank,  and  not  the  funds  of 
Paden.  The  transaction,  as  charged  In  the 
information  and  proved  In  the  record,  clear- 
ly In^cates  that  It  was  had,  so  far  as  Paden 
was  concerned,  with  Ballew  as  agent  of  the 
bank,  and  not  with  Ballew  acting  for  and  on 
his  own  account  The  bank  could  not  escape 
liability  In  Qie  premises  for  the  reason  lhat 
the  transaction  was  one  In  the  regular  course 
of  the  bank's  business,  and  not  one  In  the 
regular  course  of.  the  business  of  T.  3.  Bal- 
lew on  his  own  account.  The  Information 
charges  that  Ballew  was  acting  in  the  capac- 
ity of  catAiler  of  the  bank.  A  rule  which 
would  declare  Ballew  liable  to  prosecution 
for  embezzling  this  money  as  funds  of  Paden 
would  have  the  effect  of  absolving  the  bank 
from  any  civil  liability  for  the  funds.  The 
crime  could  be  as  easily  and  strongly  estab- 
li^ed,  and  more  so,  under  an  information 
Charging  the  embezzlement  of  the  funds  of 
the  bank,  than  for  embezzling  the  funds  as 
the  property  of  Paden.  There  Is  no  reason 
why  the  state  should  rely  upon  the  conten- 
tion that  an  officer  of  a  bank  can  embezzle 
the  funds  deposited  by  a  customer  and  there- 
by absolve  the  bank  from  any  liability.  The 
moment  the  funds  cross  the  ttireAold  of  the 
bank's  receiving  window,  and  enter  the  cus- 
tody of  any  officer  of  the  InsUtoUon,  that 
oostody  Is  the  custody  of  the  bank  its^f,  If 
the  transaction  Is  one  in  the  dne  and  reg- 
ular course  of  banking  business  and  cus- 


toms. The  information  should  have  charged 
this  plaintiff  In  error  with  embezzling  the 
funds  of  the  bank,  and  he  should  have  been 
punished,  tindier  the  testimony,  for  such 
crime.  Under  the  law  In  Oklahoma,  there 
are  no  individual  bankers,  In  a  strict  sense; 
the  banking  business  is  done  exclusively  by 
corporations,  either  federal  or  state,  who  act 
through  individuals  as  their  agents.  Money 
deposited  in  banks  is  not  left  in  trust  of  the 
officers  or  agents,  but  is  left  as  a  trust  with 
the  bank,  and  becomes  the  property  of  the 
bank,  with  the  only  obligation  ordinarily 
that  its  equivalent  in  like  kind  be  returned 
to  the  depositor  on  demand.  There  Is  uo 
agreement,  express  or  Implied,  that  the  of- 
ficer or  agent  of  the  bank  is  to  personally  ac- 
count to  each  depositor.  These  officers  and 
agents  account  to  the  bank,  and  it  to  the 
customer. 

The  second  pnqKMdtion  is  based  upon  the 
contention  that  the  state's  spedal  prosecutes 
was  guilty  of  prejudicial  eonduct  in  the  clos- 
ing  argument.  It  Is  clearly  apparent  that  the 
special  prosecutor,  who  was  employed  by  the 
state  banking  board,  was  entirely  too  vig- 
orous and  clearly  unfair  in  the  closing  argu- 
ment Since  the  facts  disclosed  by  the  rec- 
ord and  within  the  knowledge  of  the  court 
are  such  that  the  prosecution  will  not  again 
be  conducted  by  ^e  same  couns^,  we  feel 
inclined  to  forego  a  discussion  of  the  errors 
assigned  on  this  feature. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  direction  to  the  trial  court 
to  permit  the  filing  of  a  proper  information 
and  proceed  with  the  farther  trial  of  this 
cause. 

DOTIjB,  p.  X,  concurs.  FDRUAN,  J.,  ab- 
sent. 


SELLERS  V.  STATE.    (No.  A-2197.) 
(Oriminal  Court  of  Appeals  of  Oklahoma. 
July  6,  1916.) 

(BvlMut  hv  ih0  Courts 

1.  CoNSTrrcnoNAL  Law  «c=2e6—  InroxniAX- 
iNa  LiQUOBS  e=>19  —  Fbiua  Facie  Evi- 
dence—vaudity  OF  Statute. 

A  statute,  making  the  posBeasion  of  more 
than  a  certain  amount  of  Intoxicating  liquor 
prima  fade  evidence  of  an  intent  to  violate 
provisions  of  the  prohibitory  law,  is  not  uncon- 
stitutional as  invading  the  province  of  the  judi- 
dary,  and  depriving  tiae  accused  of  the  presump- 
tion of  innocence,  or  as  making  prima  facie 
evidence  of  guilt  a  fact  which  has  no  relatiMi 
to,  or  does  not  tend  to  prove,  the  (criminal  act. 

[Kd.  Note. — For  other  cases,  see  ConstitutitHi- 
al  Law,  Cent  Dig.  {  756;  Dec  Dig.  <S=>2()0; 
Intoxicating  Liquors,  Cent.  Dig.  {  25 ;  Dec.  Dig. 

2.  INTOXICATINO    LlQUORS  9=3239— PbOSECIT- 

TiOM  —  Phjma  Facik  Evjdbncb  —  Ihstbuo- 

TION, 

Under  section  6,  c  26,  Laws  1913,  provid- 
ing that  "the  keeping  in  excess  of  coie  quart 
*  *  *  or  In  any  manner  permitting  any  other 
person  to  have  or  keep  any  such  liquors  in  or 
about  his  place  of  buslaess,  *  *  *  shall  be 
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prima  fftcde  evidence  of  an  IntentiOD  to  oonve;, 
Bell,  or  otherwise  dispose  of  socb  liquors,"  it 
is  error  to  charge  "that  if  you  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  de- 
fendant had  in  Ms  possession,  controlled  by  him- 
self, or  by  his  agent,  or  any  one  for  him,  any 
whisky  or  alcohol,  at  bis  placet  of  businesB,  or 
on  the  premises  thereof,  in  excess  of  one  quart, 
at  the  time  as  alleged  in  the  information,  that 
fact  is  prima  facie  evidence  that  the  defendant 
had  sxuA  ^session  with  the  intent  to  sell,  bar- 
ter, and  give  away  the  same,  as  charged  in  the 
information,  then  it  devolves  upon  the  de- 
fendant to  produce  sufficient  evidence  to  create 
in  your  minds  a  reasonable  doubt  as  to  hi» 
gullti"  ^nce  the  statute  only  means  to  make 
Bucb  evidence  competent  to  prove  the  unlawful 
intent,  and  sufficient  to  Justify  the  jury  in  find- 
ing a  defendant  guilty,  provided  it  satisfies  them 
beyond  a  reasonable  donbt,  but  not  otherwise. 

[E^.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  §8  331-347 ;  Dec.  Dig.  <3==> 
239.1 

a.  Intoxicating  I^iquobb  ^=s2SQ  —  Pbosecu- 
moK— "Pbima  Facik  E>viubnci"— Estect. 
The  phrase  "prima  facie  evidence,"  as  used 
in  the  statute,  la  such  evidence  as,  in  the  judg- 
ment of  the  law,  is  sufficient  to  establish  tbp 
fact,  and  evidence  of  such  possession  is  suffi- 
deot  to  establish  the  unlawful  intent,  unless 
relmtted  or  the  contrary  proved ;  yet  it  does  not 
make  it  obligatory  upon  the  jury  to  convict  after 
the  presentation  of  such  proof.  Whether  or 
not  such  evidencQ  ia  sufficient  to  overcome  the 
presumption  of  innocence  of  a  defendant,  and 
to  establish  hia  guilt  beyond  a  reasonable  doubt, 
when  all  the  evidence,  including  the  piemmp- 
tions,  ia  considered^  is  for  the  deternunati<m  uf 
the  jary.  ' 

[Ed.  Note.^For  other  cases,  see  Intoxicating 
Lftiuors.  Cent.  T^.  H  S0O-SE22;  Dec,  Dig. 
236. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series*  Prima  Facie  Evidenced 

Appeal  from  Ooanty  Court,  Mcilntofih  Coun- 
ty; Ben  D.  Qroas.  Judge. 

Alex  Sellers  was  oonTicted  of  Tl<^tlng  the 
prohibitory  law,  and  appeals.  Reversed. 

E.  J.  Tan  Court,  of  Eufaula,  and  H.  B. 
Reubelt,  of  Cheootah,  for  plaintiff  In  error, 
Chas.  West,  Atty.  Gen.,  and'  Smith  a  Mat- 
son,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  Upon  en  information  which 
charged  that  on  or  about  the  24th  day  of 
June,  1913,  he  did  unlawfully  have  posses- 
sion of  certain  intoxicating  liquors  with  in- 
twX  to  sell  the  same,  the  plaintiff  in  error 
was  oouTlcted  and  liis  punishment  fixed  at 
oonflnement  in  the  connly  jail  for  80  days 
and  a  fine  of  ¥10(K  From  the  Judgment  en- 
tered In  purananoe  the  verdict,  he  prose- 
cutes thla  appeal. 

[2]  nie  questions  presented  arise  upon  the 
sufficiency  of  the  evidence  to  show  that  the 
defendant  did  have  in  his  possession  any  in- 
toxicating IlquoiB,  or  that  he  In  any  manner 
permitted  any  other  person  to  keep  any 
ffiidi  Uquora  In  or  about  bis  place  at  business, 
and  upon  an  exception  reserved  to  the  fol- 
lowing Instructiott: 

"Ton  are  further  instructed  that  if  you  find 
from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  had  in  hie  possession,  con- 


trolled by  himself,  or  by  Ma  agent,  or  any  one 
for  him,  any  whisky  or  alcohol,  at  his  place  of 
business,  or  on  the  premises  thereof,  in  excess 
of  one  quart,  at  the  time  a^  alleged  in  the  in- 
formation, that  that  fact  is  prima  facie  evidence 
that  the  defendant  had  such  possession  with  the 
intent  to  sell,  barter,  and  give  away  the  same, 
as  chained  in  the  information,  then  it  devolves 
upon  the  defendant  to  produce  sufficient  evidence 
to  create  in  your  minds  a  reasonaUe  doubt  as 
to  hia  guilt." 

These  questions  arise  npon  that  part  of 
sectloa  6,  c.  26,  Session  Iaws  <A  1913,  whidi 
provides  that: 

"The  keeping  in  excess  of  one  quart  of  any 
spirituous,  vinous,  fermented  or  malt  liquors,  or 
any  imitation  thereof,  or  substitute  therefor,  or 
anjr  liQuors  or  compounds  of  any  kind  or  de- 
scription whatsoever,  whether  medicated  or  not, 
which  contain  as  much  as  one-half  of  one  per 
centum  of  alcohol,  measured  by  volume,  and 
which  is  capable  of  being  used  as  a  beverage,  ex- 
cept preparations  compounded  by  any  licensed 
pharmacist,  the  sale  of  which  would  not  sub- 
ject him  to  the  payment  of  the  special  tax  re- 
quired by  the  laws  of  the  United  States,  or  in 
any  manner  permitting  any  other  person  to  have 
or  keep  any  Bach  liquors  in  or  about  bis  place  of 
business,  or  any  place  of  amusement,  or  recrea- 
tion, or  any  public  resort,  or  any  club  room, 
*  *  *  shall  be  prima  facie  evidence  of  an  in- 
tention to  convey,  sell,  or  otherwise  dispose  of 
such  liquors." 

TtM  undisputed  focts  are  that  the  alcoluri 
was  found  in  the  defendant's  drug  store  on 
June  24th.  The  defendant  1^  Eufoula  on 
June  ISth,  and  the  president  the  First 
National  Bank  of  Eufaula  testlflea  that  lie 
went  on  the  train  with  him  to  St  Louis. 
The  defendant  went  from  St  Louis  to  Me- 
tropolis, 111.,  on  account  of  sickness  of  one 
of  his  daughters  there.  According  to  the 
t^timony  of  Mra  Kincald,  a  school-teacher 
at  Eufaula,  whose  residence  Is  Metropolis, 
Hi.,  the  defendant  was  at  Metropolis  from 
June  17th  to  June  24th. 

As  a  witness  In  his  own  behalf,  the  defend* 
ant'  testifies  that  he  left  Eufaula  on  June 
16th  for  Metropolis,  111.,  returning  to  Eu- 
faula June  26th,  and  that  the  liquor  was  not 
on  his  premises  with  his  knowledge  or  per- 
mission. 

The  evidence  shows  that  certain  employes 
bad  charge  of  the  drug  store  during  his  ab- 
sence. 

The  defendant's  counsel  In  their  brief 

state: 

"We  contend  that  there  is  absolutely  no  evi- 
dence that  the  defendant  either  kept  or  permit- 
ted any  other  person  to  keep  the  alcohol  in  the 
store.  And.  this  being  true,  then  the  instruc- 
tion above  quoted  was  clearly  erroneous  and  not 
warranted  by  the  evidence,  because  the  statute 
does  not  purport  to  make  the  mere  finding  of 
liquor  in  a  place  of  business  prima  facie  evi- 
dence of  guilty  intent.  The  state  must  go  fur- 
ther and  show  a  keeping  by  the  owner,  or  his 
'permitting'  a  keeping  by  some  other  person." 

After  a  careful  consideration,  we  are  coa- 
vlnced  that  the  word  "permitting,"  as  used  in 
the  statute,  was  not  Intended  to  and  by 
fair  construction  does  not  cover  a  case  like 
this.  The  keeping  in  excess  of  more  than 
i  one  quart  of  intoxicating  liquor  as  a  part 
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Of  On  defmdant'B  Btock  ot  drugs  made  a 
prima  fade  case. 

"A  principal  is  prima  fade  liable  for  the  Il- 
legal nets  01  an  agest  done  in  a  general  course 
of  illegal  business,  authorized  b?  the  principaL" 
Wharton,  Crim.  L.  par.  247. 

In  the  absence  of  evidence  to  the  contrary, 
the  authority  to  keep  said  liquors  may  be 
Inferred  from  the  relations  of  the  parties. 
Under  the  evidence  In  this  case,  it  vras  a 
question  of  fact  to  be  determined  by  the  Jury. 

L1J  It  is  next  contended  that  the  statute 
above  quoted  is  unconstltutlCHial.  "Utiia  ques- 
tion has  been  determined  In  the  case  of  Caf- 

fee  V.  State,  11  Okl.  Cr.   ,  148  Pac.  680, 

wherein  it  was  held  that : 

"A  statute,  making  the  ponsesaion  <^  more 
than  a  certain  amount  <^  intoxicatinf  liquor 
prima  facie  evideace  of  an  intent  to  violate 
provisions  of  the  prohibitory  law,  is  not  tin- 
constitutiooal  as  invading  the  province  of  the 
judiciary,  and  depriving  the  accused  of  the 
presumption  of  innocence,  or  as  makinff  prima 
facie  evidence  of  guilt  a  tnct  which  has  no  re- 
lation to,  or  does  not  tend  to  prove,  the  crimi- 
nal act" 

Finally  it  is  contended  that  a  statute  of 
tbla  diaracttf  only  operates  to  create  a  pie- 
anoiptlon,  and  that  the  instruction  excepted 
to  invades  the  province  of  the  jnry  and  de- 
prives the  defendant  of  the  presumption  oi 
innocence,  and  Is  a  comment  on  the  weight 
of  the  evidence.  We  are  of  the  opinion  that 
the  exception  to  the  instruction  was  well 
taken. 

We  think  the  language  used  is  in  effect  a 
comment  upon  the  w^ght  of  the  evidence, 
and  the  follovrlng  words: 

"Then  it  devolves  upon  the  defendant  to  mo- 
duce  sufficient  evidence  to  create  in  your  mincis 
a  reasonable  doubt  as  to  his  guilt" 

— was  In  effect  Instructing  the  Jury  that  the 
burden  of  proof  was  on  the  defendant  to 
show  bis  Innocence. 

[3]  The  phrase  "prima  facie  evidence,"  as 
used  in  the  statute,  Is  such  evidence  as  In 
the  Judgment  of  the  law  is  sufficient  to  es- 
tablish the  unlawful  intent,  and.  If  it  be 
credited  by  the  Jury,  It  Is  sufficient  for  that 
purpose,  unless  rebutted,  or  the  contrary 
proved;  and  while  evidence  of  such  pos- 
session is  sufQclent  to  establish  the  unlawful 
intent,  unless  rebutted,  or  the  contrary  prov- 
ed, yet  It  does  not  make  It  obligatory  upon 
the  Jury  to  convict  after  the  presentation  of 
such  proof,  but  such  evidence  Is  competent 
and  sufficient  to  Justify  a  Jury  In  finding  the 
defendant  guilty,  provided  it  does  In  effect 
satisi^  them  of  his  guilt  beyond  a  reason- 
able doubt  CafCee  v.  State,  supra.  Similar 
statutes  of  other  states.  In  whidi  the  words 
"prima  fade  evideace"  are  used*  have  been 
construed  to  mean: 

"That  such  evideace  is  competent  and  suffi- 
cient to  justify  a  jury  in  finding  a  defendant 
guilty,  provided  it  does  io  effect  satisfy  them  of 
bis  guilt  beyond  a  reasonable  doubt  and  not 
otherwise."  State  v.  Intoxicating  LiqnorB,  80 
Me.  57.  12  Atl.  794;  State  v.  O'Connell,  82 
Me.  30,  19  Atl.  86;  State  v.  Momberg,  14  M. 
D.  291.  108  N.  W.  666. 

"These  statutes,  it  Is  said,  are  merely  dedara- 
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tory  of  tlie  common  law,  and  are  valid.  But 
they  do  not  raise  a  conclusive  presumption 
against  the. defendant.  It  is  error  to  instruct 
the  jury  that  they  mnat  find  him  cniltT  on  ptoof 
(rf  audi  facts  alone,  for  such  evideace  is  com- 
petent and  sufficient  to  justify  a  verdict  only, 
if  the  jury  are  satisOed  of  defendant's  guilt  be- 

Sond  a  reasonable  doubt"  Black  on  Intoxicat- 
ig  Liquors,  par.  500. 

In  Commonwealtli  t.  Kimball,  24  Pick. 
(Mass.)  366,  it  is  said : 

"Making  out  a  prima,  fade  case  does  not 
necessarily  or  usually  change  the  burden  of 
proof.  A  prima  facie  case  ia  that  amount  of 
evidence  which  would  be  auffid^t  to  counter- 
balance the  general  presumption  of  innocence 
and  warrant  a  conviction,  if  not  encountered 
and  controlled  by  evidence  tending  to  contradict 
it,  and  render  it  improbable,  or  to  prove  other 
facts  inconsistent  with  it  Bat  the  establish' 
ment  of  a  prima  fade  case  does  not  take  away 
from  a  defendant  the  presumption  of  innocence, 
though  it  may,  in  the  opinion  of  a  jury,  be  such 
as  to  rebut  and  control  it;  but  that  presump- 
tion remains  in  aid  of  any  other  proofs  <Aered 
by  the  defendant  to  rebut  the  prosecutor's  prima 
facie  case." 

"The  use  of  the  term  'prima  fade,'  as  applied 
to  evidence,  does  not  shift  the  burden  of  proof." 
Bowman  v.  State,  38  Tex.  Cr.  R.  14.  40  S.  W. 
796,  41  S.  W.  835. 

In  State  v.  Hardeleln,  169  Mo.  679,  70  S. 
W.  130,  it  is  said : 

"Where  a  defendant  pleads  not  guilty,  and 
admits  nothing  against  himself,  as  in  the  case 
at  bar.  the  burden  of  proof  is  on  the  sute  to 
first  make  out  a  case  against  him  which  would 
entitle  it  to  go  to  the  jury;  but  this  does 
not  change  the  burden  of  proof  which  remains 
with  the  state  tbroaKhoot  the  trial,  and  whether 
or  not  the  evidence  u  snffident  to  overcome  the 
presumption  of  innocence  of  defendant  and  to 
establish  his  guilt  beyond  a  reasonable  doubt 
when  all  of  the  evidence  on  both  sides.  Induding 
the  presumptlfms,  are  considered.,  b  for  the 
consideration  of  the  jury." 

Bishop  says: 

"It  would  be  a  wide  departure  from  the  hu- 
manity of  the  criminal  law  to  compel  a  jury, 
by  a  technical  rale,  to  convict  one  of  whose 
guilt  upon  the  whole  evidence,  they  bad  rea- 
sonable doubt  And  it  would  reverse  the  pre- 
sumption of  innocence  to  bold  a  defendant  guilty 
unless,  taking  the  burden,  on  himself,  he  oould 
affirmatively  prove  himaelf  innocent  AU  evi- 
dence should  oe  viewed  in  Its  entirety,  not  in 
detached  parts.  The  whole  of  an  alleged  crime 
mast  be  proved,  just  as  the  whole  ol^  it  must 
have  tieen  committed."  1  Bish.  New  Or.  Proc 
(4th  Ed,)  par.  1061. 

In  Wilson  V.  Stata.  U  Okl.  Or.  — .  148  Pac. 
823,  It  U  ta^d :. 

"The  phrase  'prima  &de  erldence,'  as  used 
in  the  statute,  is  such  evidence  as,  in  the  judg- 
ment of  the  law,  is  auffident  to  establiah  the 
fact,  if  it  be  credited  by  the  jury,  and,  unless 
rebutted  or  the  contrary  proved,  remains  suffi- 
dent  for  that  purpose.  Whether  or  not  such 
evidence  is  sufficient  to  overcome  tibe  presnmp- 
tion  of  innocence  of  a  defendant,  and  to  es- 
tablish his  guilt  beyond  a  reasonable  doubt, 
when  all  the  evidence,  including  the  presump- 
tions, Is  considered,  is  for  the  determination  (A 
the  jury.** 

Under  our  system  of  Jurtsprudenoe,  there 
la  no  condusion  or  presumption  of  fiact  which 
Is  not  entirely  within  the  disposal  of  the 
Jury,  as  It  is  also  entirely  for  them,  to  de- 
termine what  portion  of  testimony  to  be- 
lieve or  disbelieve,  and  "it  la  the  conadcune 
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of  Qie  Jury  that  mast  pronounce  the  prism- 
er  gallty  or  not  guilty."  2  Hale,  313. 

For  the  reasons  stated,  we  are  of  opin- 
ion that  the  Instruction  c(nnplalned  of  was 
erroneous  and  prejudicial.  It  follows  the 
Judgment  should  be  and  the  same  Is  hereby 
reversed,  and  a  new  trial  granted. 

FURMAN  and  ARMSTRONG.  JJ.,  concur. 


BOLEN  T.  STATE.    (Nos.  A-1911,  A-1912.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  July 
8, 

(8yllabu$  by  the  Court.) 

1.  Insdbamoe  «=»30— Ihsdbahck  Souoxtobs 
— LicikNSES — Upebation  or  Statute. 

A  proaecutioQ  based  on  the  foUowiug  provi- 
sion of  section  3T50,  iSnyder's  Compiled  Laws  of 
Oklahoma  lUOU.  to  wic:  ••  •  •  *  Whoever 
shall  assume  to  act  as  such  agent,  or,  unless  a 
licensed  broker,  shall  In  any  manner  for  com- 
peosation  negotiate  contracts  of  insurance  on 
behalf  of  such  corporation  for  a  person  other 
than  himself,  prior  to  the  filing  of  such  notices 
of  appointment  or  after  receiving  notice  of  such 
finding  of  unsui  lability,  shall  be  subject  to  the 
penalties  provided  by  this  act  for  soliciting  In- 
surance without  license' —penalizes  and  was  in- 
tended to  penalize  persons  onl^  who  acted  aa  in- 
surance solicitora  without  Ucense,  and  while 
acting  in  such  capacity  negotiated  and  con- 
cluded insurance  contracts  for  compensation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  3&;  Dea  Dig.  «s»30.] 

2.  INBIUBANCE  ®=>30— InBUEANCB  SOLICITOBS 

Acting  Without  Licessb— Imfobmation — 

Kequibites. 

An  Information  based  upon  this  provision 
must  contain  an  allegation  to  the  effect 
such  insurance  contracts  were  negotiated  tor 
compenaation. 

[Ed.  Note.— For  other  cases,  sea  iBsttrtnee, 
Cent  Dig.  f  36;  Dec.  Dig.  «3»8a} 

Appeal  from  County  Court,  Bedcham  Coun- 
ty; John  C.  Hendrix,  Judga 

S.  B.  Bolen  was  convicted  of  violating  the 
insurance  law,  and  appeals.  Reversed. 

Cboete  &  Smith,  of  Elk  City,  for  plamtUC 
in  error.  C.  J.  Davraiport,  Asst.  Atty.  Cten., 
for  the  State. 


ARMSTRONG,  J.  The  plaintiff  In  error, 
S.  B.  Bolen,  was  convicted  in  the  county 
court  of  Beckham  county  upon  two  charges 
of  violating  the  Insurance  law.  In  A-1911 
his  punialmient  was  fixed  at  a  fine  of  ¥100, 
and  In  A-1912  the  punishment  was  fixed  at 
a  fine  of  $200.  The  appeal  Is  by  transcript 
only.  The  same  questions  are  raised  In  both 
cases,  and  involve  only  the  sufficiency  of  the 
lnformati(Hi.  Omitting  the  caption,  the  In- 
formatkm  Is  as  follows: 

"Comes  now  county  attorney  for  the  said 
county  of  Beckham,  in  the  name  and  by  the 
authority  of  the  state  of  Oklabuoia,  and  infor- 
mation makes  that  one  S.  B.  Bolen,  late  of  the 
county  aforesaid,  on  or  about  the  10th  day  of 
May,  1012,  in  the  county  of  Beckham  and  state 
of  Oklahoma,  did  then  and  there  uolawfully  rep- 
resent bimeelf  to  be  a  legal  and  licensed  in- 1 
snrance  ajrent  with  full  authority  to  represent  < 


the  Union  Mntnal  Insurance  Company  of  Bnld. 
Oklahoma,  and  did  then  and  there  unlawfully 
solicit  a  contract  and  effect  a  contract  of  in- 
surance between  the  said  the  Union  Mutual  In- 
surance Company  of  Enid,  Oklahoma,  and  said 
A.  S.  Johnston,  he,  the  said  S.  B.  Bolen,  belna 
not  then  a  legal,  licensed  agent  for  the  said 
Union  Mutual  Insurance  Company  of  Enid. 
Oklahoma,  contrary  to  the  form  of  the  statute 
in  such  cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  state." 

A  dmurrer  was  Interposed  to  each  Infor- 
mation on  the  ground  that  it  failed  to  diarge 
facts  sufficient  to  show  that  a  vlolatlMi  ot  tbe 
law  of  this  state  bad  oocarred.  Tlie  demur- 
rer was  OTermled  by  the  trial  courti  and  ex- 
ceptions duly  reserved. 

[1,  2]  The  Informations  in  each  case  plead- 
ed the  same  facts,  vdth  the  exertion  ot  the 
names  <a  the  parties  dealt  wltii.  Tteaa  in- 
formations were  Intended  to  chaj^  a  viola- 
tion of  the  following  provision  of  section 
3750,  Snyder's  Compiled  Laws  of  Oklahoma 
1909: 

*****  Whoever  shall  assume  to  act  as 

such  agent,  or,  unless  a  licensed  broker,  shall 

in  any  manner  for  compentatUm  negotiate  con- 
tracts of  insurance  on  behalf  of  such  corpora- 
tion for  a  person  other  than  himself,  prior  to  the 
filing  of  such  notices  of  appointment  or  after 
receiving  notice  of  such  finding  of  UDsnitability. 
shall  be  subject  to  the  penalties  provided  br 
this  act  for  exciting  insurance  without  license.^' 

The  purpose  of  this  provision  was  to  pmal- 
ize  any  person,  who  had  not  been  pr<verly 
licensed  as  an  insurance  solicitor,  for  nego- 
tiating insurance  contracts  for  eompentatim. 
The  Informattcms  in  guei^on  do  not  charge 
that  the  act' complained  of.  to  wit.  the  nego- 
tiation of  an  insurance  Cfmtract  with  the  in- 
dividuals named  in  the  informations,  was 
done  for  compensation.  This  was  essential, 
and  having  been  omitted,  the  demurrer 
should  have  been  sustained. 

The  judgment  is  reversed  and  the  cause  re- 
manded, with  direction  to  sustain  the  demur- 
rer and  permit  the  county  attorney  to  file  a 
new  Informatioo  in  each  case,  if  there  is  to 
be  further  prosecution  of  the  actima. 

DOTI^  P.  J.,  and  FDBMAN,  J.,  omcnr. 


CABTHAGO  SUPERIOR  UARBLE  ft  LHOB- 
8T0NB  CO.  V.  HUGH  McZ^ENNAN 
ft  GO.  at  aL  (Na4696J 

(Supreme  Court  of  Oklahoma.  June  16.  191&.) 

(Syllahui  by  the  VourtJ 

Appbai.  and  Ebboe  «=»773  —  Rbtubal  — 
Bbief. 

Where  plaintiff  in  error  has  completed  his 
record  and  filed  it  in  this  court,  and  has  terretl 
and  filed  a  brief  in  compUauce  with  the  rules  of 
this  court,  and  defendant  in  error  has  neither 
filed  a  brief  nor  offered  any  excuse  for  his  fail- 
ure to  do  so,  this  court  is  not  required  to  search 
the  record  to  find  some  theory  upon  which  the 
judgment  may  be  sustained;  and.  where  the 
brief  filed  appears  reasonably  to  sustain  tne  wm- 
sifinments  of  error,  the  court  may  reverse  the 
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judgmcmt  in  accordance  with  Um  prayer  of  tibe 
petition  of  plaintiff  in  error. 

[Ed.  Note.— For  other  casei,  see  Appeal  and 
Error,  Cent.  Dif.  ff  8104,8108-3110:  Dec. 
Dig.  *3»7730 

Commissioners*  Opinion,  Division  No.  8. 
Error  from  Saperlor  Court,  Oklahoma  Coun- 
ty ;  Edward  Dewes  CHdfleld,  Judge. 

Action  by  the  Carthage  Superior  Marble  & 
Limestone  Company,  a  corporation,  against 
Hugli  McLennan  &  Co.,  a  corporation,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.  Reversed  and  remanded. 

Bmbry  &.  Hastings,  of  OtOahoma  C^ty,  for 
plaintiff  In  error. 

DUDLBY,  G.  This  is  an  appeal  from  the 
superior  court  of  Oklahoma  county.  There 
was  judgment  for  defendants  In  error,  from 
which  plaintiff  In  error  has  properly  perfect- 
ed an  appeal  to  this  court.  It  has  served  and 
filed  a  brt^  In  compliance  with  the  rules  of 
this  court,  and  defendants  In  error  have  nei- 
ther filed  a  brief  nor  offered  any  excuse  for 
their  failure  to  do  so.  We  have  examined 
the  record,  and  the  brief  appears  reasonably 
to  sustain  the  assignments  of  error,  and,  un- 
der the  numerous  authorities  of  this  court, 
this  court  Is  not  required  to  -search  the  rec- 
ord to  find  some  theory  upon  wbldi  the  Judg- 
ment may  be  sustained,  but  may  reverse  the 
Judgment  in  accordance  with  the  prayer  of 
the  petition  of  plaintiff  In  error.  Phillips  r. 
Rogers,  30  Okl.  99,  118  Pac.  371. 

The  Judgment  is  therefore  reveraed  and 
remanded. 

PER  CURIAM.  Adopted  In  whola 


WASHINGTON  GOUNTT  ABSTRACT  Ca 
et  aL  V.  HARRIS.    (No.  4060.) 

(Supreme  Conrt  of  Oklahtmia.  April  20,  1915. 
Rehearing  Denied  July  6.  10150  . 

(Byllabua  by  the  Court.) 

1.  APFZAI.  and  EB&OB  <^671  —  FSESBnTA- 

XXON  TOK  Rkvuew—Evidkhoh— Reoiiai. 
In  order  to  pass  upon  any  of  the  erouodB 
contained  in  a  motion  for  a  new  trial,  or  a 
demurrer  to  tbe  evidence,  it  will  be  necessary 
to  examine  the  evidence,  and.  If  the  record  does 
not  afflrnuttively  sbow  a  recital  or  statement 
tibat  the  same  contains  all  tbe  evidence  introduc- 
ed at  the  trial,  this  court  cannot;  in  the  absence 
of  any  such  recital  or  statement  in  tbe  caee- 
made  itself,  consider  an  assignment,  which 
would  require  such  examination  and  review  of 
the  evidenca. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  fHg.  H  286T-2872;  Dee.  Dig.  ^ 
«71.1 

2.  AFPKAL  ARD  EbBOB  <g='907  —  PbESBNTA- 

Tiow  FOB  Review— Pi NDiNO  of  Fact— Ev- 

lOERCB. 

Where  evidence  twoduced  at  the  hearing  Is 
not  brought  up  by  case-made,  the  presumption 
will  be  indulged  that  the  finding  ol  fact  by  the 
trial  conrt  is  correct 

ffid.  Note.— For  other  cases,  see  Apjieal  and 
Error,  Cent.  Dig.  U  2890,  2911-2016.  8$78, 
3674,  3676,  8678;  Dec.  I>ig.  «=>e07.] 


3.  Appeal  and  Erbob  «aDlO08--FxifDiira  a 

Fact— CONCLUBIVINBSS— CONFUCTINQ  Btx- 
DE.^CE. 

Where  a  case  Is  tried  by  the  court  without 
the  intervention  of  a  jury,  and  special  flndlngs 
of  fact  are  made,  and  those  findings  are  based 
upon  oral  testimony  in  this  court,  such  findings 
are  conclusive  of  any  disputed  and  doubtful 
questiou  at  tatt, 

[Ed.  Note.— For  otiicr  caaas.  set  Appeal  and 
Error.  Out  Dhr.  H  8056-3960,  8962-3968; 
Dec.  Dig.  «s>100&] 

4.  AbSTBACTS  of  TITLB  «S>3— NEGUaiNCI— 

RiauT  OF  Action— Pubchabbb  —  Dahaqis 

Under  section  1,  Snyder's  Stat.  1909,  an 
abstractor  who  furnishes  an  abstract  of  title  £or 
a  party,  by  and  ttirouKb  an  agent  of  such  party, 
and  which  said  abstract  fails  to  show  a  deed  on 
record  at  tbe  time  said  abstract  was  made  and 
delivered,  whereby  the  party  for  whom  the  ab- 
stract was  furnished,  on  reliance  of  wbich-said 
abstract  tbe  party  for  whom  the  same  was  fur- 
nished, purchased  tbe  land  described  therein, 
and  the  title  to  said  land  thereafter  fails  in  said 
purchaser  because  of  the  deed  omitted  from 
said  abstract,  tbe  purchaser  may  recover  the 
damages  he  has  sustained  by  reason  of  the  ab- 
stractor's negligent  and  careless  acts  in  failing 
to  show  said  deed  in  said  abstract,  including  the 
price  paid  for  the  land,  and  reasonable  attor- 
ney's fees,  costs,  and  other  necessarj  expenses 
expended  by  faim,  in  attempting  to  defeat  tbe 
outstanding  title  under  said  deed,  provided  there 
was  a  reasonable  prt^bility  of  defeating  said 
title. 

[Ed.  Note.— Fot  other  cases,  see  Abstracts  of 
TiUe,  Cent  Dig.  H  2r-6i  Dec.  Dig.  «=»3.] 

6.  ABSTBACTS  OF  TlTLB  <S^=>3  —  ACTIOM  Bl 
PUBCUASEB— NeOUOENCE— DBEXNBB. 

The  proximate  cause  of  the  injury  in  such 
case  is  the  foilure  of  tbe  abstractor  to  show  in 
the  abstract  the  record  of  the  outstanding  deed, 
and  the  fact  that  the  title  in  the  purchaser 
might  have  failed  for  some  other  cause  not 
shown  in  the  record  would  not  Itself  defeat  the 
plainttfTs  right  to  recover  against  the  abstrac- 
tor and  bis  bondsmen. 

[Ed.  Note.— For  other  cases,  see  Abstracts  of 
Title.  Cent.  Dig.  ||  2-6;  Dec  Dig.  «=»3.] 

OommisBloners'  Opini<Hi.  Division  Na  4. 
Error  from  District  Conrt,  Washington  CJouu- 
t?;  R,  H.  Hudson,  Judge. 

Action  by  F.  S.  Harris  against  the  Wash- 
ington County  Abstract  Company,  a  corpora- 
tion, and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Brennan,  Kane,  Mtchaelson  A  McCoy,  of 
Bartlesvllle,  for  plaintiffs  in  error.  W.  O. 
Rlttenhouse,  of  Wagoner,  and  L.  O,  Owen,  of 
Bartlesvllle,  for  defendant  in  error. 

ROBBERTS,  0.  This  waa  an  action  by  ttie 
defendant  In  error,  plaintiff  below,  herein  deia- 
ignated  as  plaintiff,  against  the  plaintiffs  in 
error,  defendants  b«low,  herein  designated  as 
defendants,  to  recover  damages  for  failure  of 
the  defendant  abstract  company  to  sbow  on 
an  abstract  of  title  to  real  estate,  made  by  It 
as  an  abstractor,  for  plaintiff,  upon  tbe  order 
and  request  of  plaintiff,  by  his  agents,  a  cer- 
tain deed  from  one  Ira  S.  Hopkins  to  DelUah 
B.  Uopklns,  which  said  deed  from  Ira  S. 
Hopkins  to  Delilah  B.  Hopkins  was  shown  on 
the  deed  records  of  Washington  county,  Okl., 
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wlieKiii  said  land  b  located,  at  tiie  time 
■aid  abstract  was  made  and  dellveted  by  de- 
fttidant  abstract  comimny  to  the  plaintiff. 

Tbe  defendants  answer  by  general  denial, 
unverified,  and  farther  all^  tbat  plaintiff 
procored  said  deed  from  said  Ira  S.  by  fraud 
and  duress,  and  without  consideration,  and 
that  said  deed  was  made  and  d^lvered  to 
plaintiff  while  said  Ira  S.  was  a  minor. 

To  defendants'  answer  plaintiff  replies  by 
general  denial,  and  pleads  estoppel,  on  the 
ground  that  It  had  been  Judicially  determined 
In  a  case  between  DelUah  B.  and  the  plain- 
tiff, In  a  court  of  competent  Jurisdiction,  that 
said  deed  had  not  been  obtained  by  fraud 
and  duress. 

A  Jury  was  waived,  and  the  case  tried  to 
the  court,  who  made  spedal  findings  of  fact 
and  concluflions  of  law,  from  which  a  more 
complete  nndrarstandlng  <^  the  Issues  wUl 
be  gathered,  and  are  as  follows : 

"The  court  finds  that  the  defendant  Wasbing- 
tOQ  County  Abstract  Company  is  a  corporation 
duly  oTj^ized  under  tbe  laws  of  the  state  of 
Oklahoma  and  entra^d  in  the  general  abstract 
business,  and  that  tbe  defendant  Commerce 
Trust  Company  is  a  corporation  and  ensaged 
in  the  ffeneral  business  of  a  trust  company,  in- 
cluding tbe  signing  of  bonds  as  surety  thereon. 
-  "Tbe  court  finds  that,  in  compliance  with  the 
laws  of  this  state,  the  said  abstract  company 
executed  its  bond  io  the  sum  of  $5,000.  condi- 
tioned that  it  would  pay  what  damage  might 
accrue  to  any  person  by  reason  of  any  incom- 

EletenesB  in  any  abstract  furnished  by  It,  which 
and  was  signed  by  the  defendant  the  CSommerce 
Trust  Company  as  surety  thereon. 

"Tbe  -court  further  finds  that  on  the  16tb  day 
of  July.  lUOO,  the  plaintiff,  through  his  agents, 
contracted  to  purchase  from  one  Ira  S.  Hop- 
kins the  following  descrtbed  laud,  to  wit,  •  • 
and  agreed  to  pay  therefor  the  sum  of  $500, 
and  that  on  the  said  date  the  said  Ira  S.  Hop- 
kins executed  and  delivered  to  this  plaintiff  his 
warranty  deed  for  said  land.  This  deed  was 
filed  for  record  in  the  office  of  the  register  of 
deeds  at  BartlevriUe.  OkL.  on  the  20a  day  of 
July,  1909. 

"^e  court  further  finds  that  at  tbe  time  of 
tbe  execution  and  delivery  of  tbe  said  deed,  it 
was  agreed  by  and  between  the  parties  thereto 
that  the  purchase  prioe  thereof  should  not  be 
paid  by  plaintiff  until  the  plaintiff  could  pro- 
cure an  abstract  of  title  thereto,  showing  a  dear 
and  perfect  title  to  said  lands  in  said  grantor, 
Ira  S.  Hopkins. 

"The  court  further  finds  that  within  a  reason- 
able time  thereafter  plaintiff  ordered,  through 
Mi  agents  from  the  defendant  abstract  compa- 
ny, an  abstract  of  title  to  the  lands  above  de-. 
scribed,  and  tbe  said  abstract  company  agreed 
to  furnish  a  true  and  correct  abstract  of  title 
to  said  property,  and  tbat  ui  tbe  21st  day  of 
July,  1909,  Uie  said  abstract  company  did  fur- 
nish an  abstract  of  title  to  said  premises  for 
said  plaintiff,  to  tbe  lands  above  described,  and 
certified  tbat  the  said  abstract  contained  a  cor- 
rect abstract  of  all  conveyances  or  other  instru- 
ments of  writing  on  record  in  the  office  of  the 
register  of  deeds  in  said  Washington  countv. 
which  in  any  way  affected  tbe  title  to  said 
property. 

"The  court  further  finds  that  on  the  19Cb  day 
of  July,  1009,  tlie  said  Ira  S,  Hopkins  executed 
and  delivered  to  Delilah  B.  Hopkins  his  war- 
ranty deed,  selling  and  conveying  to  Delilah  B. 
Hopkins  all  tbe  lands  above  described,  which 
deed  was  recorded  in  tbe  office  of  the  teei«ter 
of  deeds  of  aald  Washington  county  on  July  10, 
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"The  court  further  finds  that  said  deed  so 
made  and  executed  by  said  Ira  S.  Hopkins  to 
DeUlah  B.  Hopkins  was  recorded  July  U,  19M, 
a^  that  the  said  abstnact  oompany  nsgUiiait^ 
and  unlawfuUy  omitted  to  show  said  deed  or  any 
record  In  said  abstract  so  made  and  prepared 
for  tbe  plaintiff,  but.  on  tbe  contrary,  said  ab- 
stract ^wed  tliat  the  land  In  question  was  al- 
lotted to  Ira  8.  HopUu,  a  Chflfokee  fivedman, 
and  showed  the  execution  snd  recordliv  of  saio 
deed  executed  by  said  Hopkins  to  this  ulalotiS 
on  July  16,  1909,  and  recorded  on  July  20, 
1900.  as  aforesaid,  thereby  showing  the  title  to 
the  land  in  qnestiDn  to  be  vested  in  this  plain- 
tiff,  free  and  clear  of  any  liens  or  incumbrance! 
of  record,  in  the  office  of  said  register  of  deeds. 

"The  court  further  finds  tbat  tbe  plaintiff, 
relying  upon  and  believing  tbat  the  abstract 
furnished  by  tbe  defendant  abstract  company 
did  contain  a  true  and  correct  record  of  all  in- 
struments of  record  in  said  register  of  deed'b 
office,  allecting  tbe  property  above  described, 
paid  to  tbe  agent  of  tbe  said  Ira  S.  Hopkins 
the  purchase  price  of  said  land  in  tbe  som  of 
1500. 

"The  court  farther  finds  that  oa  the  29Ui  day 
of  November,  1909,  the  said  DelUah  B.  Hop- 
kins filed  in  tb|^  office  of  the  clerk  of  the  district 
court  of  said  Washington  county  a  suit  against 
tbe  plaintiff  to  quiet  the  title  to  the  lands  above 
described,  and  that  thereupon  the  plaintiff  gave 
notice  to  said  defendant  alutract  company  and 
its  surety  of  tbe  pendency  of  said  suit,  and  that 
said  defendants  refused  to  defend  said  suit  and 
refused  to  reimburse  the  plaintlfl  in  the  sum 
of  $500  expended  by  bim. 

"The  court  further  finds  that  there  was  a  rea- 
sonable probability  of  defeating  raid  action,  and 
thereby  lessen  the  damages  so  sustained  by  the 
plaintiff,  and  tbat  the  plaintiff  did  defend  aaid 
suit  tor  such  purpose,  and  employed  counsel  and 
incurred  expenses  in  the  sum  of  $100  for  at- 
torney fees,  and  tbe  fnrther  sum  of  $71.40  in- 
curred for  traveling  expenses,  costs,  and  other 
necessary  incidentabi  connected  with  the  de- 
fense of  said  action. 

"Tbe  court  further  finds  that  on  the  11th  day 
of  Tebruary,  1911,  the  case  of  Delilah  B.  Hop- 
kins against  the  plaintiff  herein  was  heard  and 
determined,  and  it  was  decreed  and  adjudged 
tbat  the  title  of  the  lands  in  question  was  vest- 
ed in  Delilah  B.  Hopkins,  and  an  order  of  court 
was  made  canceling  the  deed  executed  by  said 
Ira  S.  Hopkins  to  this  plaintiff. 

"The  court  further  finds  tbat  all  tbe  material 
allegations  made  in  plaintiff's  petition  are  true, 
and  that,  by  reason  of  the  negligence  of  the 
said  abstract  company,  the  plaintiff  has  been 
damaged  in  tbe  sum  of  $600  expended  by  him 
as  purchase  wice  for  said  land,  and  the  fnrther 
sum  of  $171.40  as  attorney  fMs  and  expenses 
incurred  in  defending  tbe  above-mentioned  ac- 
tion, and  the  farther  sunr  of  $30  paid  by  the 

filaintiS  as  commission  In  the  purchase  of  said 
Etnd,  and  the  further  sum  of  {2S  for  time  and 
labor  expended  by  the  plaintiff  in  an  effort  to 
protect  his  title  to  the  lands  in  the  suit  above 
mentioned,  making  the  total  amount  of  the 
plaintiCTs  damages  in  the  snm  of  $726.40.  to- 
gether with  interest  on  the  sum  of  $580  from 
tbe  1st  day  of  July.  1900.  at  0  per  cent,  per 
annum. 

"It  is  therefore  adjudged  that  the  plaintiff 
have  Judgment  against  tiie  defendant  for  the 
sum  of  $726.40,  together  with  interest  on  tbe 
sum  of  $580  from  Oxe  1st  day  of  July.  1909,  at 
6  per  cent  per  annum,  and  for  costs  of  suit 
herein  expended." 

For  reversal  of  t&e  case  the  pl^tUb  In 
error  contend  for  tbo  following  spectflca- 
tlons  of  error:  First  The  court  erred  In 
overruling  ttie  motion  of  said  plaintiff  In  er- 
ror for  a  new  trial.  Second.  The  court  err^ 
ed  In  overrullnc  the  donurrer  ot  plaintiff  iu 
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error  to  the  eleventh  and  twelfth  parayraphs 
of  the  petition  of  the  plaintiff  in  error. 
Third.  The  court  erred  In  overruling  plaln- 
tl(fs  in  error's  demurrer  to  the  evidence  of 
defendant  In  wror.  Fourth.  The  court  err- 
ed In  rendering  judgment  and  decree  for 
plaintiff  In  error  for  the  sum  of  $726.40,  to- 
gether with  lntet«st  on  the  sum  of  $530  from 
the  1st  day  of  July,  1909,  at  6  per  cent  per 
annum,  and  for  coats  of  said  action. 

The  first  and  third  speclficationa,  In  so  far 
as  they  relate  to  the  sufficiency  of  the  evi- 
dence to  snstaln  the  Judgment,  will  be  dls- 
I>o8ed  of  together. 

[1,  2]  In  determining  whether  or  not  a  mo- 
tion for  new  trial  should  be  granted,  or 
whether  a  demurrer  to  the  evidence  should 
be  sustained,  it  l)ecome8  necessary  to  exam- 
ine the  evidence,  for  the  reason  that  this 
court  cannot  pass  upon  the  aufliciency  of  the 
evidence  to  support  the  judgment,  unless  It 
has  before  It  for  consideration  all  of  the 
evidence  Introduced  on  the  trial  of  the  case. 
It  has  been  repeatedly  held  that  before  this 
court  will  consider  the  record  and  reverse  a 
ease  upon  the  ground  that  the  findings  of 
the  court  and  judgment  thereon  are  contrary 
to  the  evidence,  or  are  not  sustained  by  suf- 
fldent  evidence,  It  mnst  affirmatively  appear 
in  the  case-made  Itself  that  it  contains  all 
the  evidence;  and  a  mere  statement  or  re- 
cital of  that  fact  In  the  certificate  of  the 
trial  judge  is  not  sufficient  One  of  the  lat 
eat,  if  not  the  latest,  expressions  of  this 
court  upon  that  question  is  as  follows: 

"Id  order  to  pass  apoa.any  of  the  grounds 
contained  in  the  motion  for  a  new  trial  in  this 
canse,  it  would  be  nec«tsary  to  examine  the  ev- 
idence, and  the  record  does  not  affirmatively 
show  a  recital  or  statement  that  the  same  con- 
tains all  the  evidence  introduced  at  the  triaL 
This  court  cannot  In  the  absence  of  such  re- 
cital or  statement  consider  an  assignment 
which  would  require  such  examination  and  re- 
view of  the  evidence."  School  Dist  38  v. 
School  Dist.  02,  42  Oki.  228.  140  Pac.  1144.-' 

This  rule  Is  too  well  settled  In  this  state  to 
justify  a  citation  of  the  many  authorities  on 
that  subject 

We  have  searched  the  record  diligently, 
and  while  we  find  a  certificate  of  the  stenog- 
rapher, and  also  of  the  trial  judge,  to  the 
effect  that  the  "forcing  case-made  contains 
all  of  the  evidence  taken  and  heard  at  the 
trial,"  we  are  unable  to  find  any  statement 
in  the  case-made  Itself  to  that  effect 

We  are  also  limited  In  the  further  Investi- 
gation of  facts  as  found  by  the  court,  for  the 
reason  that  it  has  l>een  time  and  again  held 
by  this  court  that: 

Where  evidence  produced  at  the  hearing  Is 
not  brought  up  by  case-made,  the  presumption 
will  be  indulged  in  that  the  findings  of  fact  by 
the  trial  court  are  correct  U.  S.  v.  Choctaw, 
O.  &  C.  R.  H.,  3  Okl.  404,  41  Pac.  729;  Rich- 
ardson V.  Shelby,  3  Okl.  08.  41  Pac.  87a  The 
court's  findings  of  fact  will  t>e  conclusively  pre- 
sumed to  be  correct  if  the  evidence  upon  which 
they  are  based  Is  lackine.  Wagoner  National 
Bank  v.  Welch,  7  Ind.  T.  259,  104  S.  W.  610. 
And  SKSin :  Where  the  evidence  is  not  brought 
up  on  appeal.  It  will  be  presumed  that  it  aoa- 


tained  the  judgment  of  the  court  Rogers  ▼. 
Brown,  16  Okl  524,  86  Pse.  443. 

[33  Bren  though  the  evidence  had  been 
brought  up,  this  court  would  be  bound  by  the 
findings  of  the  trial  cotirt  upon  the  questions 
of  fact  unless  it  should  be  clearly  apparent 
that  the  court  had  misconstrued  the  testi- 
mony, or  had  based  its  findings  upon  facts, 
proof  of  which  there  was  absolutely  no  tes- 
timony, for  the  reason  that  it  is  well  estab- 
lished by  this  court  that: 

Where  a  case  is  tried  by  the  court  without  a 
jury,  and  special  findiuKs  of  fact  are  made,  and 
those  findings  are  based  in  part  upon  oral  tes- 
timony, such  findings  are  inclusive  by  this 
court  upon  any  disputed  and  doubtful  ques- 
tions of  fact  McCann  v.  McCanu.  24  Okl.  264, 
103  Pac.  604;  Seward  v.  Casler.  24  Okl.  275, 
103  Pac.  740;  Alcorn  v.  Dennis,  25  OkL  135, 
105  Pac  1012:  Roberta  v.  Mai^ham.  26  OkL 
387,  109  Pac.  127;  Runyan  v.  Fisher,  28  OkL 
450.  114  Pac.  717. 

"The  findiuK  of  the  trial  court  upon  contro- 
verted Questions  of  fact  will,  on  appeal,  be 
fdven  the  same  effect  as  the  verdict  of  a  jury." 
Smith  V.  Spencer,  8  Okl.  450,  58  Pac 
Demlng  Inv.  Go.  v.  Love,  81  Okl.  146,  120  Pac 
635. 

Where  the  evidence  reasonably  tends  to  sup- 
port the  findings  of  fact  of  the  trial  court  such 
findings  will  not  be  -disturbed  on  appeal. 
Bretch  v.  Wmston.  28  Okl.  625,  115  Pac.  795; 
Bank  V.  Arnold.  28  Okl.  49,  113  Pac  719. 

Notwithstanding  the  a^wr^t  condition  of 
the  record,  as  well  aa  the  ccmdnsiveoesB  of 
the  findings  (tf  the  trial  court  on  the  qnes- 
tlODB  of  fact,  we  have  car^nlly  read  the  tes- 
timony, 80  iBT  as  It  Is  shown  In  the  case- 
made,  and  are  fully  convinced  that  tbe  find- 
inga  of  tbe  court  are  not  only  sustained  by 
the  evidence,  but  that  tbe  testimony  clearly 
abowa  that  tbe  flndlnsa  of  the  court  are  cor- 
rect This  brings  na  to  the  aneettons  ot  law 
InvolTcd  In  the  c&se. 

Before  proceeding  further,  we  here  call  at- 
tention to  the  second  speclflcatlon  of  error, 
viz.: 

"The  court  erred  in  overruling  the  demurrer 
of  plaintiffs  in  error  to  the  eleventh  and  t>\clftb 
paragraphs  of  petition  of  the  plaintifls  In  er- 
ror." 

Upon  examination  of  tbe  record,  we  fail 
to  find  a  demurrer  to  the  amended  petition, 
but  do  find  a  demurrer  in  the  record,  to  the 
original  petition,  which  was  overruled  by  the 
court  and  we  think  correctly,  but  the  orig- 
inal petition  was  superseded  by  the  amended 
petition,  and  Its  effect  entirely  destroyed 
thereby,  and  for  that  reason  this  demurrer 
will  not  be  further  considered.  Volume  1, 
Enc  PL  &  Pr.  625. 

From  the  flndlugs  of  the  court  It  appears: 
(1)  That  on  the  16th  day  of  July.  1009,  Ira  S. 
Hopkins,  a  freedman,  deeded  to  the  plaintiff, 
F.  S.  Harris,  certain  lands  In  Washington 
county,  which  deed  was  filed  for  record  In 
the  office  of  the  register  of  deeds  of  said 
county  on  tbe  20tb  day  of  July,  1909.  (2) 
Ou  the  19th  day  of  July,  1900,  aald  Ira  S. 
Hopkins  deeded  the  same  tract  to  Delilah  B. 
Hopkins,  which  deed  was  recorded  on  the 
19th  day  of  July,  1909.  (3)  On  the  21st  day 
of  July,  1909,  the  abstract  coiQpanj  fumlsh- 
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ed  an  abstract  of  title  to  said  lands  for  the 
plaintiff,  and  tailed  to  bLow  In  said  abstract 
the  deed  from  Ira  S,  Hopkins  to  Delilah  B. 
Hopkins,  which  was  recorded  two  days  be- 
fore the  abstract  was  furnished,  aud  plala- 
tUI,  after  receiving  said  abstract,  and  relying 
thereon,  paid  for  said  land. 

The  primary  question  to  be  settled  is 
whether,  under  the  fladiags  of  facts,  the 
plaintiff  is  entitled  to  recover  such  damages 
as  he  sustained  by  reason  of  the  failure  of 
the  abstract  company  to  show  in  the  abstract 
the  deed  from  Ira  S.  Hopkins  to  Delilah  B. 
Hopkins. 

[4, 6]  D^endants  contend  that  plaintiff 
cannot  recover  because  he  was  not  privy  or 
a  party  to  the  contract;  that  the  plaintiff  is 
not  the  "person  to  whom"  said  abstract  was 
furnished;  and,  to  support  this  contention, 
they  rely  on  chapter  1,  g  1,  Snyder's  Statutes 
of  Oklahoma  1909,  which  was  in  force  at  the 
time  of  the  transaction,  and  at  the  time  the 
bond  was  given,  which  is  as  follows: 

Section  1 :  "It  shall  be  uolawful  ba  any  per- 
80D.  firm  or  corporation  to  bold  themselves  out 
as  abstractors  and  to  eneafte  in  the  business  of 
abstractinjc  title  to  real  estate  in  aoy  ul  the 
counties  ot  this  state,  -without  first  bavins  ex- 
ecuted and  filed  with  the  county  clerk  of  the 
coun^  in  which  said  person,  firm  or  corpora- 
tion intends  to  eneage  in  the  busiiiess  of  ab- 
stractinR,  a  bond.  *  *  *  in  the  sum  of  $5,- 
000,  conditioned  that  be  will  •  •  *  pay  all 
damaicea  that  may  accrue  to  any  person  by  rea- 
son of  any  incompleteneaa,  imperfections  or  er- 
ror in  any  abstract  furnished  by  him.  *  •  • 
Firm  or  corporation  *  *  *  shall,  together 
with  the  sureties  tbereon,  be  liable  on  said 
bond  ♦  *  *  to  any  •  •  •  persona  for 
whom  be  or  they  may  compile,  make  or  furnish 
abstracts  of  title,  to  the  amount  of  damage 
d<Hae  to  said  person  or  persons  by  any  incom* 
pleteness,  imperfection  or  error  made  by  said 
person,  firm  or  corporation  in  compiling  said 
abstract." 

UpjD  these  contentions  defendants  meet 
with  two  impregnable  obstacles:  In  the  first 
place,  they  seem  to  overlook  the  fact  that  the 
petition  alleges  that  plaintiff  "contracted  to 
purchase  said  land  by  and  throngb  his 
agents,  L.  E.  Hood  and  Boy  Harris,  both  of 
whom  then  and  there  in  his  employ,  and 
worUng  for  him."  This  allegation  of  em- 
ployment and  agency  Is  not  denied  under 
oath,  and  will  therefore  be  construed  as  an 
admission  tliat  they  were  his  agents,  not 
only  for  the  purpose  of  parchasixig  the  land, 
but  for  all  other  purposes  necessarily  and 
nsually  required  to  be  done  In  the  perform- 
ance of  their  duties  as  such  agents,  which  In 
this  day  and  age  would  Include  -  obtaining 
an  examination  ot  the  abstract  of  title  to 
the  lands  purchased.  The  allegation  that  a 
person  Is  the  duly  authorized  agent  should  be 
construed  as  stating  that  he  was  the  duly  and 
regularly  authorized  agent  for  aU  purposes 
in  conDeetion  with  the  transaction  set  forth 
in  the  [)etition,  with  full  powers  legally  con- 
ferred, and  needs  no  further  proof.  Mitchell 
V.  Knudtson,  19  N.  D.  730.  124  N.  W.  946; 
Hanson  v.  Srarerud,  18  N.  D.  550,  120  N.  W. 
650;  Baird  Inv.  Co.  v.  Harris,  200  Fed.  201, 
126  G.  a  A.  217. 


The  second  difficulty  with  which  defend- 
ants are  met  in  their  contention  Is  the  fact 
that  the  trial  court  finds  as  a  matter  of  fact 
that: 

"The  plaintiff  ordered  tbroni^  hla  ageDti* 
from  the  defendant  abstract  company,  an  ab- 
stract of  title  to  the  lands  described,**^  and  said 
abstract  company  did  furnish  an  abstiaet  ot 
title  to  said  premises  "for  said  plaintiff  to  the 
lands  above  described," 

By  a  careful  rendering  of  the  statute  It  will 
be  noticed  that  it  does  not  give  the  right 
of  action  alone  to  the  person  "to  whom"  the 
abstract  is  delivered,  but  the  language  Is: 
"For  whom  he  (the  abstractor)  may  com- 
pile, make  or  furnish  abstracts  of  title" 
This  language  is  broad,  and  is  not  limited 
to  the  person  "to  whom"  the  abstract  is  de- 
livered,  but  it  includes  any  person  "for 
whom"  it  is  made,  complied,  or  furnished. 
The  trial  court  correctly  construed  this  stat- 
ute in  holding  that  a  person  may  order  an 
abstract  by  and  through  an  agent  and  be 
within  the  protection  of  this  statute. 

According  to  the  authorities  hereinbefore 
cited,  the  finding  by  the  trial  court  that  the 
abstract  was  furnished  "for  plaintiff"  dis- 
poses of  that  question,  so  far  as  the  conten- 
tions of  the  defendants  are  concerned,  and 
they  are  concluded  thereby.  The  trial  court 
also  found,  as  a  matter  of  f&ct,  that  the  deed 
from  Ira  S.  Hopkins  to  Delilah  Bl  Hopkins 
was  of  record  at  the  time  said  abstract  was 
made  for  plaintiff,  and  that  said  abstract 
company  negligently  and  carelessly  conltted 
to  show  said  deed,  or  any  record  thereof,  in 
said  abstract;  but,  on  the  contrary,  said 
abstract  showed  that  the  land  In  qnestion 
was  allotted  to  Ira  8.  Hopkins,  and  also 
showed  the  execution  and  recording  of  the 
deed  from  said  Ira  S.  Hopkins  to  the  plain- 
tiff, on  July  16,  1909,  and  recorded  on  July 
20th,  thereby  showing  tiUe  in  plaintiff,  free 
and  clear  from  all  Incumbrances  of  record, 
and  that  the  plaintiff  relying  upon,  and  be- 
lieving that  said  abstract  contained  a  true 
and  correct  record  of  all  instruments  la 
the  office  of  the  register  of  deeds,  affecting 
said  property,  paid  said  Ira  8.  Hopklna  the 
sum  of  $500  for  said  land,  and  that,  by  rea- 
son thereof,  the  said  plaintiff  was  damaged  In 
the  sum  of  $500. 

The  contention  of  defendants  that: 

"The  person  claiming  damages  on  account  of 
an  erroneous  abstract  must  establlsb  the  fact 
that  his  titie  would  have  been  good,  if  it  had 
been  in  the  conditi(»i  disclosed  by  the  abstract" 

— ^is  likewise  not  well  founded,  for  the  rea- 
son that  the  court  finds  that  plaintiff  pur- 
chased the  land  on  reliance  of  the  title  as 
shown  In  the  abstract  By  the  showing  In 
the  abstract,  he  was  induced  to  pay  out  $500 
for  the  land;  and,  but  for  that  showing,  be 
would  not  have  parted  with'  his  money. 
Therefore  the  uegllxence  and  carelessness  of 
the  abstract  company  In  fumlshli^  "for 
plaintiff"  the  erroneous  abstract  was  the 
direct  and  proximate  cause  of  the  damage 
sustained  by  him.  The  true  rule  In  determln- 
llnf  what  la  pnolmate  cause  la  tliat  the 
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Injury  must  be  the  natural  and  probable 
consequence  of  the  negligence.  Okla.  Oaa  & 
Elea  Co.  T.  Tukert.  16  OkL  3»7,  84  Pae  107& 

The  court  farther  finds  that  an  action  was 
commenced  by  DdUah  B.  Hc^klns  against 
the  plaintiff,  F.  B.  Harris,  to  quiet  the  title 
to  said  land  In  her,  under  and  by  Tlrtue  of 
Uie  deed  from  Ira  8.  to  Delilah  B.,  and  that 
there  was  a  reasonable  ptobabUlty  of  defeat- 
ing said  action,  and  that  the  plaintiff,  for. 
the  purpose  of  defending  the  sam^  emj/itffeA 
counsel  at  an  expense  of  flOO,  and  a  further 
sum  of  $71.40  was  incnrred  for  trareling 
expenses,  costs,  and  other  necessary  expenses 
connected  with  said  case,  and  that  he  expend- 
ed the  farther  sum  of  $30  as  conunlsslon  for 
the  purchase  of  said  land  from  said  Ira  S., 
and  the  farthor  sum  of  f26  for  time  and 
labor  by  plaintiff*  to  protect  the  title  to  said 
lands,  making  a  total  of  $726.40,  for  which 
Judgment  was  rendered. 

Where  there  Is  competent  evidence  to  sup- 
port the  fludiugs  of  fy.ct  of  the  trial  court. 
It  is  not  within  the  prorlnce  of  the  Conrt 
at  Appeals  to  weigh  the  testimony,  thereby 
sabatltutlng  Its  judgmoit  for  that  of  the 
trial  court.  Lynch  et  al.  t.  Halsell,  84  6kl. 
807, 125  Paa  725;  Lamb  et  aL  t.  Wilke.  Id 
CaL  App.  286, 125  Pac.  757. 

We  are  broaght  to  the  question  as  to 
whether  the  court  erred  In  allowing  a  re- 
covery tax  attorney  fees,  and  other  expenses. 
Including  costs  taxed,  in  the  case  of  Delilah 
B.  Hopkins  against  this  plaintiff,  brought 
by  her  to  quiet  title  to  the  land  involved. 

To  our  mind,  this  is  the  most  difficult 
propooition  raised  In  the  case;  at  least,  we 
find  a  greater  lack  of  authorities  directly 
In  point.  Upon  reason,  however,  we  are  of 
the  opinion  that  the  court  did  not  err  in  that 
particular.  It  appears  In  the  findings  of 
fact,  not  only  that  idalntlff  believed  there 
was  a  reasonable  probability  ct  defeating 
that  action,  but  there  was,  in  the  opinion 
of  the  court,  a  reasomible  probability  of  so 
doing.  Under  such  circumstances,  evident- 
ly it  was  the  duty  of  the  d^ndant  In  that 
case  (defendant  In  error  herein)  to  use  rea- 
sonable means,  including  necessary  and  rea- 
sonable expenses  to  defeat,  if  possible,  that 
cause  <^  action,  not  only  that  he  might  re- 
duoft  his  own  loss,  but  it  was  a  duty  he  owed 
to  the  defendant  (plaintiff  In  error  herein)  to 
reduce  any  damage  be  might  sustain  by  rea- 
son of  the  erroneous  abstract.  Sutherland 
on  Damages,  toL  1,  p.  257.  The  same  author, 
on  page  251,  says : 

"On  principle  and  weight  of  autfaority,  where 
the  proBecution  or  defense  of  a  suit  is  rendered 
natarally  and  proximately  necessary  by  a 
breach  of  contract,  as  any  wrongful  act,  the 
cost  of  litigation,  reasonably  and  judicioaaly 
conducted,  paid,  or  incurred,  including  reason- 
ablc  connsd  are  recoverable  as  a  part  of 
the  damagM." 

Tbls  same  doctrine  seems  to  be  recognized 
In  the  following  cases:  Zlegler  r.  Powell, 
64  Ind.  173 ;  Lawrence  v.  Hagerman,  56  111. 


68,  8  Am.  Rep.  674;  Dale  Shlvely,  8  Kan. 
276. 

Where  the  person  Injured  uses  FeasonaUe 
care  to  reduce  the  cost  by  wrong  done  him, 
he  can  recover  from  the  wrongdoer  in  full 
for  all  damages,  ev<m  though  his  own  efforts 
to  reduce  the  loss  have  increased  It.  Mogol- 
lon  Golden  Oopper  Co.  v.  Stout,  14  N.  H. 
245,  91  Pae.  T2i.  Beesooable  attorns  feea 
and  expenses  incurred  idalntlff  for  de- 
fending an  action  brought  by  a  third  person, 
are  a  part  of  his  damages,  and  can  t>e  recov* 
ered.  Curtley  v.  Security  Savings  8oa,  46 
Wash.  CO,  80  Pac.  180. 

From  the  foregoing  anOiority,  aided  by 
what  seems  to  be  a  Just  and  reasonable  con- 
struction of  the  law,  we  are  of  the  opinion 
that  the  ruling  of  the  court  on  that  ques- 
tion was  correct 

There  la  no  question  but  what  t3ie  statutes 
of  Oklahoma  In  force  at  that  time  gave  the 
plaintiff  the  right  to  recover  damages  against 
the  abstract  company  and  Its  surety  on  Its 
bond,  for  the  negligent  and  careless  manner 
in  which  it  prepared  said  abstract  for  him, 
in  falling  to  show  the  deed  from  Ira  S.  Hop- 
kins to  Delilah  B.  Hopkins,  and  that,  by 
reason  ot  the  wrongful  conduct  of  defendant 
abstract  company  in  furnishing  said  abstract, 
the  plaintiff  was  entitled  to  recover  the  oth- 
er items  of  e^wnse  found  Iqr  the  trial  court 
to  have  been  expended  by  plaintiff. 

After  a  tuU  and  fair  consideration  of  the 
entire  record  In  this  case,  we  are  unable  to 
find  any  error  In  the  findings  Of  fact  or 
conclusions  of  law  by  the  lower  court,  but, 
on  the  contrary,  the  rulings  and  decisions  of 
the  court  are  sustained  by  w^ht  of  author- 
ities. 

We  ttierefbre  recommend  .that  the  case  be 
affirmed  In  all  particulars. 

PBROURKAM.  Adopted  In  whoI&  • 


BURTON  T.  DE  BOI/T.    (No.  4635.) 
(Supreme  Court  of  Oklahonia.  June  22,  I&IO.) 

(BvlUibut  by  the  OourtJ 

1.  APPCAZ.    and    £BS<Ht  «=9>207— PSBSEIVTA- 

Tion  Below— Motion  job  Mbw  Tbiaxj— 

Kecessttt. 

A  lAotion  for  new  trial  la  not  necessary 
to  enable  this  court  to  review  the  action  of 
the  trial  court  in  sustaining  a  motioa  to  die* 
misB  an  appeal  from  a  justice  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  1395,  1722,  1723;  Dec. 
Dig.  i=5>297.] 

2.  Affeax  Ann  Bbbob  «=3347— Tmx  fob  Ap- 
peal—Dismissal or  Intebubdiatb  Appeal. 

Where  the  order  appealed  from  is  made 
upon  a  motion  to  dismiss  an  appeal  from  a 
justice  court,  the  time  within  which  to  perfect 
the  appeal  commences  at  the  time  of  the  enter- 
ing of  the  final  order,  and  not  at  Utt  time  of 
the  order  of  the  court  overruling  the  motion  for 
a  new  triaL 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  §S  1897-1899;  Dec.  Dig.  ^ 
347.1 
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3.  APPEAl  AHD  EBBOB  ©soSSC— JUBMDIOTION 

— Time  fob  Appeal. 

Where  the  petition  is  error  Ib  filed  in  tbis 
coart  after  the  statute  of  llmltBtionB  haa  ran 
B^inEt  aa  appeal  this  court  has  no  jnrisdic- 
tioD  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E^^g^Ceat  IS  1823,  1927;    Dec.  Dig. 

CconmlsrioneES'  Oidnlon,  DlTlsl<m  No.  S. 
EiTor  from  County  Court,  OUaboma  County ; 
John  W.  Hayson,  Judge. 

Action  by  A.  M.  De  Bi^t  against  Vorden  C. 
Warren  and  J.  M.  Burton,  partners  as  Bur- 
ton &  Warren.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed. 

Phillip  E.  Winter,  of  Oklahoma  City,  for 
plaintiffs  in  error.  John  H.  Wrlgbt  and  Clar- 
ence J.  Bllnn,  both  oS  Oklah<»na  City,  for  de- 
fendant in  error. 

RITTENHOUSE,  C.  This  action  was  be- 
gan Justice  court  on  December  9, 1»11,  and 
Judgment  rendered  in  favor  ot  defendant  in 
error  on  February  20,  1912,  from  which  Judg- 
ment plaintiff  In  error  appealed  to  the  county 
court  of  Oklahoma  county.  A  motion  to  dis- 
miss such  appeal  was  filed  by  defendant  In  er- 
ror, which  was  sustained  on  May  27,  1912. 
On  May  29,  1912,  plaintiff  in  error  filed  a  mo- 
tion to  vacate  the  order  dismissing  the  ap- 
peal, and  on  June  10,  1912,  this  motion  was 
overruled.  Plaintiff  in  error  brings  error  to 
tills  court,  complaiuiug  of  the  action  of  the 
coointy  court  in  dismissing  his  ai^al,  and 
tiled  his  petition  In  error  and  caae-made  here- 
in on  December  9,  1912. 

[1]  The  order  made  on  May  27, 1912,  was  a 
final  order  and  disposed  of  the  case,  and  no 
motion  for  new  trial  was  necessary.  Bond 
V.  Cook,  28  Okl.  446,  114  Pac,  723 ;  Powell  v. 
Nichols,  26  Okl.  734,  110  Pac.  762,  29  L.  B.  A. 
(N.  S.)  886;  Williamson  v.  Adams,  31  Okl. 
503,  122  Pac.  499 ;  M.  O.  &  G.  Ry.  Co.  v.  Mo- 
Clellan.  3J5  Okl.  609,  130  Pac.  916. 

[2]  Where  a  motion  for  a  new  trial  is  un- 
necessary to  present  for  review  to  this  court 
an  order  or  judgment,  the  filing  of  such  mo- 
tion and  decisi(«i  thereon  by  the  court  are  in- 
effectual for  the  purpose  of  extending  the 
time  within  which  to  perfect  an  appeal.  The 
time  begins  to  run  from  the  rendition  of  the 
Judgment  or  order,  and  not  from  the  order 
overruling  the  motion  for  new  trlaL  Manes 
V.  Hosa,  28  Okl.  489,  114  Pac.  698;  Holland 
V.  Beaver,  29  OkL  115, 116  Pac.  766,  Ann.  Cas. 
1913A,  814 ;  Reed  v.  Woolly,  31  Okl.  783,  123 
I'ac.  1121;  Healy  t.  Davis,  32  Okl.  206,  122 
Pac.  157 ;  Boulanger  v.  Midland  Valley  Merc. 
Co.,  36  Okl.  120,  128  Pac.  113;  Cowart  t. 
Parker-Washington  Co.,  40  Okl.  56,  136  Fac. 
153;  St  U  &  S.  F.  R.  Co.  v.  Nelson,  40  Okl. 
143,  136  Pac.  590 ;  Lyons  v.  Osbom,  45  Kan. 
650,  26  Pac.  31. 

[3]  The  purported  case-made  was  filed 
herein  on  December  9,  1912,  and  was  not 
served  or  filed  within  six  months  from  May 


27,  1912,  and  thl9  eouEt,  tberefbre,  laeks 
Jurisdiction  \o  entertain  said  pretended  ap- 
peal.   Healy  v.  Davis,  snpra. 

P£B  CURIAM.   Adopted  In  wfaola 


ALBXANDER  v.  GREAT  KOBTHEBN  B. 
CO.   tNo.  3574.J 
(Supreme  Court  of  Montana.   Dec.  2, 1914.) 

Appeal  from  District  Court,  Flathead  Coun- 
ty; J.  E.  Erickwm,  Judge. 

NofhiDger  &  Walchli.  of  Kallspell,  and  Ytmr 
zey  &  Veeaey,  of  Oreat  FallB,  for  appellant 

PER  CURIAM.  It  is  ordered  that  the  ap- 
peal from  the  judgment  in  the  above-entitled 
cause  be  and  the  same  is  hereby  diMniBsed, 
without  prejudice  to  the  said  appellant  taking 
or  perfecting  a  new  appeal  from  said  judgment- 


HALVEBSON  t.  GREENWOOD  et  al. 
(No.  3637.) 

(Supreme  Court  of  Montana.  March  9,  1915.> 
Appeal  from  District  Court,  Chouteau  County. 
B.  D.  Hamden,  of  Mg  Sandy,  tor  rcspfmdant. 

PER  CURIAM.  RespODdent's  motion  to  dis- 
miBB  the  appeal  herein  for  lachM  is,  after  due 
consideration  by  the  court,  granted,  and  the 
an>«ai  la  diamiBsed  aecorclinirly. 


HAMILTON  T.  DISTRICT  COURT  et  aL 
(No.  3589.) 

(Supreme  Court  of  Montana.    Dec.  14,  1914.> 

Original  application  for  writ  of  certiorari  to- 
the  District  Court  of  the  Fourteenth  Judicial 
District  in  and  for  the  County  of  Broadwater; 
John  A.  MathewB,  Judge. 

Frank  A.  Boberta,  of  MiMonla,  fbr  petition- 
ers. 

PER  CURIAM.  It  is  ordered  that  the  above- 
entitled  proceeding  be  and  the  same  is  h«eby 
dismissed,  In  accordance  with  motion  of  counaei 
for  petitioners. 


BAOOA  T.  McDERMOTT.    (No.  4115.) 

(Court  of  Appeals  of  Colorado.   July  17,  1915.> 

Sales  «=>126  ~  Rescission  or  GoR-tucT— 
Laches. 

In  an  action  on  notes  given  tor  a  saloon 
sold  by  plaintiff  as  administrator,  executed  to 
him  personally  after  he  had  advanced  the  money 
represented  by  the  notes  to  the  estate,  and  after 
plaintiff,  im  nonpaymait,  had  taken  posaeBUon 
of  the  saloon  tmder  the  defendants  chattel 
mortage,  defendant,  who  had  made  no  demnnd 
for  the  amount  paid  in  cash  to  the  plaintiff, 
and  who  offered  no  explanation  of  his  failare- 
to  do  ao,  could  not  defend  the  suit  on  the  notes 
on  the  ground  of  plaintiCs  resdsslon  of  tb» 
sale. 

IRd.  Note.— For  otha^  coses,  see  Sales,  Cent. 
Dig.  H  313-317;  Dec.  Dig.  «=9m.] 

Error  to  District  Court,  Las  Animas  Coun- 
ty; A.  Watson  McHendrle,  Judge. 

AcUon  by  Paul  J.  Baoca  against  Frank 
McDerniott  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 


^sbFot  other  caan  see  some  topic  and  KBT-NUHBEB  la  aU  Ker-Honbarfld  DlgeiU  and  Indexas 
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BfcChesD^r  A  McOfaesney,  of  Trinidad,  for 
plaliitlff  In  error.  Earl  Gool^,  ol  Trluldad, 
tor  deCendant  in  error. 

CUNNINGHAM,  P.  J.  Plaintiff  In  error, 
as  plaintiff  below,  brougbt  his  action  on  nine 
certain  promissory  notes,  wlilcli  defendant 
had  executed  and  delivered  to  him  .as  payee. 
The  complaint  was  In  the  usual  form.  De- 
fendant answered,  admitting  the  execution 
and  delivery  of  the  notes.  He  then  alleged 
that  the  notes  were  given  In  payment  of  a 
balance  due  on  the  purchase  price  of  a  saloon. 
Including  stock  In  trade  and  fixtures,  that 
plaintiff  agreed  at  the  time  of  the  sale  afore- 
said to  secure  the  transfer  to  defendant  of  tlie 
license  under  which  the  saloon  was  being  op- 
erated, and  a  renewal  of  the  same,  and  that  If 
plaintiff  failed  to  secure  the  transfer  of  the 
license  and  the  renewal  thereof,  the  contract 
of  sale  of  the  saloon  should  be  null  and  void. 
Defendant  then  alleges  that  plaintiff  utterly 
failed  to  secure  the  transfer  of  the  license 
and  the  renewal  thereof,  and  that — 

"on  the  3d  day  of  April,  A.  D.  1909,  elected  to 
rescind  the  above  nt  forth  contract  of  sale,  in 
accordance  with  the  terms  thereof,  and  repoe- 
sessed  himself  of  Bsid  saloon,"  etc 

In  other  words,  defendant  alle^d  that 
plaintiff  elected  to  rescind  the  contract  of 
sale  for  his,  the  plaiutiS's,  own  default.  After 
Urns  answering  defendant  counterclaims  for 
9700,  which  he  bad  paid  In  cash  at  the  time 
of  the  purchase  of  the  saloon*  In  addition  to 
the  notes  which  he  had  giv^  The  afllrma- 
tire  allegations  of  the  answer  were  put  in 
Issue  by  an  appropriate  reply.  The  plead- 
ings and  the  evidence  show  clearly  that  de- 
fendant relied,  upon  a  rescisaion  of  the  sale, 
and  not  upon  damages  for  the  violation  of 
the  terms  thereof.  The  eridence  establishes 
beyond  doubt  that  the  property  sold  belong- 
ed to  an  estate  ot  which  plaintiff  was  the  ad- 
mlniatrattn:,  and  he  sold  the  same  In  bis  otQ- 
cial  capacity  as  administrator.  The  notes 
sued  apon  were  given  bim  pers(mally  by  the 
defendant. 

We  entertain  no  doabt  ttom  the  record 
.that  the  plaintiff  advanced  the  money  repre- 
aented  by  the  notes  to  the  estate,  and  person- 
ally took  def^dant'a  notes  for  the  m<»iey 
thus  advanced.  The  defendant,  In  order  to 
flecore  tlie  plalntifl,  gave  to  the  lat^  a  chat- 
tel mortgage  tax  tlie  saloon  and  flztnrea.  No 
part  of  the  notes  were  erer  paid ;  hence  tlie 
plaintiff  took  possession  of  the  saloon  and  the 
fixtares  under  the  chattel  mortgage. 

The  evidence  falls  titterly  to  establish  a 
rescission  (rf  the  contract  by  either  the  plain- 
tiff the  defendant;  h^ce  the  defendant's 
defense  and  ooanterclalm  failed.  The  Jury 
allowed  the  defendant  a  verdict  oZ  $200,  In- 
dicating clearly  th8,t  they  treated  the  counter- 
claim, In  spite  of  the  pleadings  to  the  con- 
trary, as  though  based  on  a  claim  for  dam- 
n^,  rather  than  rescission.    If  the  rescis- 


sion theory  had  been  established,  defendant 
would  have  been  eiUltled  to  recover  the  oi- 
tlre  $700  which  be  had  mid  In  cash,  and  to 
a  decree  canceling  bis  notes.  Defoidant's 
»wn  evidence  shows  unmistakably  tbat  be  did 
not  regard  plaintiffs  aotion  In  taking  posses- 
sion ot  the  aaloon  and  its  flxtures  as  an  at- 
tempt on  plalntUTs  part  to  rescind  the  con- 
tract, for  he  testified  tbat  be  afterwards  sold 
a  part  of  the  property  and  attempted  to  se- 
cure possession  of  other  portions  of  it  after 
the  plaintiff  bad  tak«a  possession  of  the  same 
under  his  chattel  mvtgage.  Moreover,  de- 
fendant testified  tbat: 

"I  flared  when  I  had  paid  him  $700,  and  he 
took  back  everything  that  he  had  sold  me  that 
he  had  got  well  worth  his  money." 

And  he  further  stated  that  he  had  made 
no  inquiry  concerning  the  disposition  of  any 
of  the  property,  and  said,  "I  didn't  care  after 
he  had  taken  It,"  '  He  was  then  asked  this 
question: 

"Q.  Ton  testified  this  morning  that  the  notes 
were  in  his  possession;  that  you  turned  the 
goods  over  to  nim  and  you  conwdered  tbat  that 
settled  the  transaction.'"  To  this  question  de- 
Cendant answered :  "A.  Tes^  sir." 

Altbotis^  plalntifl  did  not  bring  suit  ixpoa 
the  notes  until  long  after  he  bad  taken  pos- 
session ot  the  saloon  under  hla  diattel  mort- 
gage, defiant  appears  to  have  made  no  de- 
mand, until  be  filed,  his  counterclaim,  for  tbe 
$700  vhicb  he  had  paid  In  cash,  or  the  re- 
turn of  his  notes,  and  be  gave  no  explana- 
tion for  bis  failnre  in  this  behalf.  There  Is 
evidence  In  tbe  recwd  indicating  that  the 
plaintiff  proceeded  irr^larly  under  his  chat- 
tel mortgage,  and  it  may  be,  upon  a  proper 
answer,  detraidant  would  be  entitled  on  this 
accoont  to  some  relief. 

The  Judgment,  ot  the  trial  court  will  there- 
fore be  reversed,  with  leave  to  the  defendant 
to  amend  his  answer  as  be  may  be  advised. 

Jud^ent  reversed. 


IBWIN  et  al.  v.  FIRST  NAT.  BANK  OF 
MADILU    (No.  6783.)- 

( Supreme  Court  ot  Oklahoma.   June  S>  1916.) 

(Syllabat  Jjy  the  Court.) 

1.  Appeal  and  Erbob  «=>544  —  Presenta- 
tion FOB  Review— Transcript  of  Becobd. 

Errors  of  law  occurring  at  the  trial  can- 
not be  considered  upon  a  transcript  of  the  rec- 
ord. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Pig.  §§  2413-2415,  2417-2420, 
2422-2420.  2428,  2478,  2479;  Dec  Dig.  ^S9Q44.] 

2.  Appeai  and  Bbbob  ^567— Time  to 
Make  and  Sebte  Case— Application  fob 
extentsion. 

In  the  trial  of  a  caee  originatine  in  a  jus- 
tice o£  the  peace  court,  the  county  court,  on 
appeal  thprrto,  rendered  judgment,  and.  in  the 
order  overnilinc  the  motinn  for  a  now  trial,  al- 
lowed tbe  losing  parties  90  days  thereafter  in 
which  to  prepare  and  serve  case-made  for  ap- 
peal. Thereafter,  and  on  the  last  day  of  the 
time  allowed,  the  court  refused  to  grant  a  fur- 
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tber  exteasion  of  time,  aod,  after  Uie  expiration 
of  the  time  originally  fixed,  the  parties,  deurous 
of  appealinfr,  asked  this  court,  under  authority 
of  section  5247,  B«v.  Laws  1910,  to  ge&Jit  a 
further  extension  of  time  in  which  to~  prepare 
and  serve  a  case.  Held,  that  as  the  trial 
court  did  not  refuse  to  allow  the  parties  a  rea- 
sonable time  to  make  and  serve  a  case,  or  to 
iile  the  same  in  this  court,  the  application 
should  be  denied. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Krror,  Cent.  TUg.  »  2516-262^;  Dec.  jAg.  «=> 
567.1 

Erri^T  from  County  Court,  Marshall  Coun- 
ty; Charles  S.  Fenwlck,  Judge. 

Action  by  the  First  National  Bank  of  Ma- 
dlU  against  G.  G.  Irwin  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror, end  api^y  for  an  exten^on  of  time  In 
which  to  prepare  and  file  case-made.  Appli- 
cation denied,  and  appeal  dismissed. 

Cornelius  Hardy,  of  Tishomingo,  for  plain- 
tiffs In  error.  Newman  &  Lawrence,  of  Tis- 
homingo, and  Steidien  C.  Treadwell,  .of  Okla- 
homa City,  tot  defendant  in  error. 

SHARP,  J.  [1]  This  case  originated  in  a 
Justice  of  the  peace  court  In  Marshall  county. 
From  the  Judgment  rendered  therein,  an  ap- 
peal was  prosecuted  to  the  county  court, 
where  a  trial  was  had,  and,  under  Instruc- 
tions of  the  court,  a  verdict  returned  In  fa- 
vor of  plaintlfT  and  against  defendants  in 
the  sum  of  (100.  On  April  13,  1914,  the  day 
on  which  the  Ju^ment  was  rendered,  defend- 
ants filed  their  motion  for  a  new  trial,  which 
on  May  22d  thereafter  was  overruled,  and 
defendants  were  given  90  days  In  which  to 
prepare  and  serve  a  case-made  for  appeal  to 
this  court  No  case  was  ever  served,  and  the 
appeal  is  before  us  on  a  transcript  of  the 
record.  As  all  of  the  errois  assigned  In  the 
petition  in  error  occurred  at  and  during  the 
trial,  the  same  cannot  be  ccmsidered. 

[2]  In  the  petition  in  error,  however,  it  Is 
asked  that  this  court,  pursuant  to  the  pro- 
visions of  section  5247,  Rev.  Laws  1910, 
grant  the  plaintiflTs  in  error  an  extension  of 
40  days'  time  in  which  to  make  and  serve  a 
case-made  for  appeal  herein.  The  petition 
in  error  containing  this  application  was  filed 
in  this  court  on  August  29,  1914,  or  9  days 
after  the  expiration  of  the  time  fixed  by  the 
trial  court  in  which  to  prepare  and  serve 
case-made  for  appeal.  Assuming,  without  de- 
ciding, that  such  an  application  may  be  made 
to  this  court  after  the  expiration  of  the  time 
fixed  in  the  order  of  the  trial  court,  as  ap- 
pears may  be  done  by  the  trial  court  or 
judge  thereof,  under  section  5246,  Rev.  Laws 
1910,  under  certain  circumstances,  have  plain- 
titfa  In  error  shown  themselves  entitled  to 
the  order  sought?  Section  5247,  supra,  pro- 
vides that  if  the  court  rendering  final  Judg- 
ment or  order  in  a  cause,  or  the  Judge  ttiere- 
of,  shall  refuse  to  allow  a  reasonable  time 
to  make  and  serve  a  case,  or  to  file  the  same 
In  the  appellate  court,  the  party  desiring  to 


file  the  appeal  or  proceedings  In  error  may, 
upon  notice  to  the  adverse  party,  make  ap- 
plication to  the  appellate  court  having  Juris- 
diction of  such  appeal  or  proceedings  in  er- 
ror, or  to  one  of  the  Justices  thereof,  for 
suc^  an  order,  and  said  court  and  the  Jus- 
tices thereof  shall  have  the  same  power  and 
Jurisdiction  In  relation  to  such  matters  as 
the  court  in  which  such  final  order  and  Judg- 
ment was  rendered,  but  that  their  orders 
shall  be  filed  in  the  trial  court  In  the  first 
place,  it  would  seem  that  the  power  of  this 
court  to  act  would  depend  upon  the  fact  of 
whether  the  trial  court  or  Judge  thereof  re- 
fused to  Allow  defendants  below  a  reasonable 
time  to  make  and  serve  a  case,  or  to  file  the 
same  In  this  court.  If  this  be  made  to  ap- 
pear, then,  after  notice  to  the  adverse  party, 
said  defendants  could  properly  make  an  ap- 
plication to  this  court,  or  to  one  of  the  JUB- 
tJces  thereof  for  such  order.  While  It  ap- 
pears that  notice  to  the  adverse  party  has 
been  given,  it  has  not  affirmatively  been 
made  to  appear  that  the  defendants  were  by 
the  trial  court  denied  a  reasonable  time  to 
make  and  serve  a  case,  or  to  file  the  same 
in  this  court.  In  fact,  on  the  other  hand,  the 
transcript  shows  that  they  were  given  90 
days  in  which  to  do  so.  from  the  day  on 
which  the  motion  for  a  new  trial  was  over- 
ruled. The  case  involved  $100,  and  originat- 
ed before  a  Justice  of  the  peace,  and,  on  ap- 
peal to  the  county  court,  a  verdict  was  ren- 
dered in  favor  of  plaintiff,  and  there  Is  noth- 
ing to  show  but  that  the  case  could,  with  the 
exercise  of  proper  diligence,  have  been  served 
within  90  days,  except  the  statement  of  coun- 
sel that  he  was  busy  in  the  trial  of  other 
cases  and  with  his  office  work.  By  section 
5246  the  trial  court  or  Judge  thereof  may,  in 
case  of  accident  or  misfortune  which  could 
not  reasonably  hare  been  avoided  by  the 
party  appealing,  notice  to  the  adverse  party 
having  been  given,  make  an  order  extending 
the  time  for  preparing  and  serving  a  case- 
made  after  the  expiration  of  the  time  fixed 
in  the  previous  order  or  time  allowed  by  stat- 
ute. Assuming  that  this  court  has  the  same 
power  and  Jurisdiction  in  relation  to  such 
matters  as  the  trial  court,  in  cases  coming 
within  the  proviaions  of  said  section  5246, 
such  order  could  only  be  made  where  the 
time  had  expired.  In  case  of  accident  or  mis- 
fortune which  could  not  reasonably  have  been 
avoided  by  the  parties  aK>eaUng.  Such  Is 
not  the  case  here.  The  trial  court  did  not 
refuse  to  allow  a  reasonable  time  to  make 
and  serve  a  case-made,  but  Instead  granted 
a  liberal  extension  of  time  in  which  to  do 
so,  and,  when  the  second  applicatiw  for  the 
extension  was  made,  denied  the  same  on  the 
ground  tiiat  the  defendants  had  not  shows 
diligence  in  the  matter.  In  the  affidavit  ot 
counsel,  filed  in  this  court,  It  appears  that  he 
was  advised  by  the  trial  judge,  far  in  ad- 
vance of  the  expiration  of  the  time  fixed  In 
the  original  order,  that  he  would  not  giant 
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a  fDEftara  wftmilon.   Hie  ftfitdaflt  In  part 

reada: 

"Some  time  during  tlie  middle  or  latter  part 
of  Jul;  I  went  to  the  county  clerk's  office  to 
set  the  papera  to  prepare  the  caM-made  and 
was  infonned  by  the  clerk  that  no  BDpersedeas 
bond  bad  been  ffled.  *  *  •  At  that  time  I 
bad  plenty  of  time  within  which  to  prepare 
and  serve  the  case-made  before  tbe  extension 
expired,  but  tbe  judge  o£  the  county  court  told 
me  that  he  would  not  grant  a  fiuther  exten- 
sion." 

While  the  ooort  or  judge  may,  for  good 
cause  shown,  eztraid  the  time  for  making  and 
serving  a  case,  when  that  Is  done,  and  a 
sufficient  opportunity  Is  afforded  a  litigant 
to  prepare  his  case,  it  is  not  error  for  the 
trial  court  to  refuse  to  grant  a  furtber  ex- 
tension of  time. 

To  onr  minds,  the  defttodants  are  not  wiUi- 
in  the  statute;  hence  their  request  for  an 
extension  of  time  in  which  to  prepare  and 
serve  case-made  aboald  he  denied,  and  the 
motion  of  defendant  In  error  to  dismiss  the 
appeal  be  sustained,  which  Is  accordingly  or- 
dered. All  tbe  Justices  concur. 


ST.  LOriS  &  S.  F.  B,  GO.  r.  SNOWDEN. 
(No.  3897.) 

(Supreme  Court  of  Oklahoma.   June  8.  1916.) 

(Syllabus  by  the  Court.) 

1.  Trial  9»156— Deuubbeb  to  Bvidenci— 
SirraoT  AS  ADUisBion. 

It  Is  ttie  settled  rule  that  a  demurrer  to  tbe 
evidence  admits  every  fact  which  the  evidence, 
in  the  slightest  degree,  tends  to  prove,  and  all 
inferences  or  conclusions  that  may  be  reasonably 
and  logically  dcawn  from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  364-350;  Dec.  Dig.  «=»1&6J 

2.  MASTBB  and  SEBTAITT  «S>266-'lNJtTBnS  TO 

Sibvant—Pleadino— Fedjckai.  S1hpz,otebs' 

LzABiLrrr  Act. 

A  case  which,  by  allegation  and  proof,  is 
brouKbt  within  the  Employers'  Liability  Act  of 
April  22,  1908,  35  Stat.  c.  149  (U.  S.  Comp. 
St.  1913,  H  8657-8065),  is  controlled  by  that 
act,  altbougn  its  provisions  may  not  have  been 
referred  to  in  express  terms  in  Uie  pleadings,  or 
presented  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {S  809-812,  816;  Dec  Dig. 
^256.] 

3.  CoifMXBCs  «;p8  —  BBatTi.ATion  or  Ihtbb- 

BTATB  CoMMKBCa— LTABimr  OF  BlCFLOT- 
KBS. 

In  an  action  by  an  employ^  against  an  in- 
terstate carrier  to  recover  damages  for  personal 
injuries  received  while  engaged  in  interstate 
commerce,  constitutioDal  and  statutory  provi- 
sions of  this  state,  which  are  In  conflict  with  the 
federal  Employers'  Liability  Act,  are  suspend- 
ed and  annulled. 

[Ed.  Note.— For  other  cases,  see  Oommerce, 
Cent  Dig.  9  5;  Dec.  Dig.  ^8.1 

4.  Master  ahd  Sbbvahi  4=»204,  28&-Fbdeb- 
ai.  euployebs'  loabzutz  act  —  assuhp* 
mow  OF  Risk— Qtjeotion  fob  Court. 

Under  the  Federal  Employers'  Liability 
Act  the  law  of  assumption  of  risk  is  that  of 
the  common  law,  as  it  existed  prior  to  tbe  pas- 
sage of  said  act,  except  where  the  common  car- 
rier violates  the  provisions  of  any  statute  en- 
acted for  the  safety  of  its  employes;  and  where 


the  eridenee  is  undisputed,  and  the  Injun  not 
caused,  as  In  this  case,  by  any  violation  of  such 
statute*  providing  for  the  protection  of  em- 
ployte,  the  question  of  assnmptiom  of  risk  la  one 
of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servaot,  Cent.  Dig.  \%  644-646.  1068-1088; 
Dec.  Dig.  «=>204,  288.] 

5.  Masivb  and  SsBVAnT  «s>86— InjVBiBfl  to 
Sbbvant  —  Nkoliqenck  of  Maateb- "Ag- 

nOHABLK  NEaUGENCE"— ElEUENTS. 

In  every  case  involving  negligence,  three 
elements  are  essential  to  constitute  actionable 
negligence  on  the  part  of  the  master,  when  tbe 
wrong  charged  is  not  willfully  and  intentionally 
done,  vis. :  (1)  The  existence  of  a  duty  on  the 
part  ct  tile  master  to  protect  the  servant;  (2) 
tbe  failure  of  the  master  to  perform  that  duty; 
(3)  injury  to  the  servant,  approximately  result- 
ing from  such  failure — and  the  absence  of  these 
elonents  renders  Ute  petition  bad  on  demurrer, 
or  the  evidence  insufScicnt. 

[Ed.  Note- For  other  cases,  see  Master  sad 
Servant  Cent  Dig.  H  136.  136,  139,  140;  Dec. 
Dig.  ®=>85. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actionable  Negligence.] 

6.  MASiiB  Asn  Sebvaitt  «s»96— Injuries  to 
SEBVART— NBOUaBKCB  ov  MAsm— Fboxz- 
1U.TB  Cause. 

There  must  be  causal  connection  between 
the  negligence  averred  and  the  injury  received  to 
entitle  plaintiff  to  recover. 

pkL  Not«.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  U^?.  ^  ^ 
«s>964 

Commissioners'  Opinion,  Dlvlidon  No.  1. 
Error  from  Superlflr  Court,  Garfield  County; 
Dan  Huett,  Judge. 

Action  by  G.  A.  Snowden  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  platntitr,  and  d^endant  brings 
error.  Beversed  and  remanded;  with  in- 
structions to  dismiss. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  B.  A.> 
Klelnschmldt  and  E.  H.  Foster,  both  of  Ok- 
lahoma City,  for  plaluUff  in  error.  McKeever 
&  Cborch,  of  Snld,  and  Gray  &  McVay.  of 
Oklahoma  City,  for  defendant  In  error. 

COLLIER,  0.  This  suit  was  brought  by 
defendant  in  erroTt  hereinafter  called  plain- 
tiff, against  plaintiff  in  error,  berelnafter  re- 
ferred to  as  defendant,  In  the  superior  court 
of  Garfield  county,  to  recover  damages  for 
persdnal  injurlett,  alleged  to  have  been  suf- 
fered by  reason  of  negligence  ol  defoidant 

Plaintiff  testified:  That  he  was  employed 
by  defendant  as  a  brakeman,  and  was  worth- 
ing on  a  local  fr^ht  train  between  Yernca, 
Tex.,  and  Snyder,  Ol£l.  That,  as  such  brake- 
man,  it  was  a  part  of  his  duty  to  assist  In 
unloading  and  loading  freight  bandied  by 
said  train.  That  prior  to  the  22d  day  of 
May,  1910,  defendant  had  used  four  m^  In 
handling  said  train,  but  on  said  date  It  per- 
mitted one  of  its  crew  to  lay  off,  and  at- 
tempted to  operate  said  train  with  a  crew 
of  tbree  men,  of  which  plaintitC  was  one. 
That  said  train  reached  Davidson,  Okl.,  on 
the  26th  day  of  May,  1910,  about  4  p.  m., 
where  they  found  some  binders  to  be  loaded. 
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That  be  told  tbe  condactor  tbat  tb^  would 
not  load  theni,  because  tbey  were  too  beavy, 
and  tbe  iMmdtictor  said,  "All  rlgbt,  we  will 
not  load  them."  Tbe  conductor  tben  went 
into  tbe  depot,  and,  wben  be  came  out,  said, 
"We  win  load  them."  He  then  told  plaintiff 
to  get  Inside  tbe  car.  There  was  no  one  else 
in  tbe  car.  Tbat  it  was  usual  and  customary 
in  loading  and  unloading  freight  to  have  two 
men  in  the  car.  That,  In  loading  this  freight, 
they  came  to  a  heavy  box  of  machinery, 
which  tbe  men  on  tbe  platform  walked  up  to 
where  they  put  it  in  tbe  car,  and  with  the 
assistance  of  plaintiff  put  it  in  the  car  door 
from  Om  platform.  That  plaintiff  walked  it 
ba(^  into  tbe  car,  and,  in  walking  it  back, 
tbe  box  became  overbalanoed,  and  he  caugtU; 
it,  and  it  tea.  over  to  one  side  <tf  the  car  and 
caught  and  injured  him.  PlalnUfl  said  noth- 
ing about  being  injured  at  tbe  time,  but 
walked  the  box  ^tll  he  got  it  back,  and 
then  went  to  tbe  car  door  and  told  the  con* 
ductor  he  would  hare  to  liave  another  man  In 
tbe  car,  and  tbe  conductor  thai  ordered  an- 
other man  to  go  into  tbe  car,  whiCh  order 
was  obeyed.  Plaintiff  farther  testlfled  that 
aald  box  was  about  18  inches  wide,  12  inches 
deep,  and  6  feet  Imig,  and  weired  about 
OOO  pounds ;  tbat  he  was  familiar  wltli  such 
boxes  and  had  handled  boxes  of  same  kind, 
with  assistance.  Plaintiff  further  testified 
that  he  knew  what  kind  of  box  it  was ;  that 
it  was  a  box  at  machinery;  that  one  good 
man  probably  could  have  put  it  in  tbe  car, 
but  it  was  very  seldom  that  tme  man  could 
handle  a  box  like  that  one;  that  be  was  a 
pretty  good  man  at  the  time;  that  he  did  not 
call  for  help,  because  the  train  was  short- 
handed,  and  the  other  men  had  all  they  could 
ilo  on  the  outside  of  the  car;  that  he  needed 
help  on  the  Inside  of  the  car,  and  after  tbe 
acddoit,  went  to  the  car  door  and  told  them 
that  it  came  pretty  notr  getting  Um;  tbat 
just  as  soon  as  he  called  for  Shorty,  the  oth- 
er brakeman,  the  conductor  told  Shorty  to 
go  in  tbe  car  and  help  him,  which  Shorty 
did;  that  be  certainly  thought  he  could  han- 
dle the  box,  or  he  would  not  bare  tried  to; 
that  be  undertook  to  handle  it,  and  did  not 
call  for  anybody  to  come  to  help  him;  that 
tbe  reason  be  did  not  call  for  some  one  to 
help  him  was  because  be  did  not  think  there 
was  any  use.  Plaintiff  further  testified,  de- 
scribing the  details  of  tbe  injury  received  by 
him,  indnding  a  hernia,  in  attmptlng  ti 
walk  said  box  in  said  car,  the  pain  and  loss 
of  time  he  suffered  by  reason  of  bis  injury, 
and  Introduced  two  physicians  who  testified 
in  support  of  tbe  testimony  of  plaintiff  as 
to  the  injuries  rec^ved  by  him. 

Upon  tbe  Introduction  of  said  evidence  of 
plaintiff  and  tbe  two  physicians,  plaintiff 
rested  his  case;  and  thereupon  defendant 
demurred  to  the  evidence,  which  demurrer 
was  overruled  by  the  court,  to  which  the  de- 
fendant duly  excepted.  Judgment  was  ren- 
dered in  favor  of  plaintiff.  Motion  for  new 
trial  was  filed  and  overruled,  and  defendant 


duly  excepted.  Fran  eaid  judgment,  this 
appeal  Is  prosecuted. 

^Dtere  are  seven  assignments  of  error,  bu^ 
for  a  proper  review  of  this  case,  we  deem  it 
necessary  to  consider  only  the  first  assign* 
ment,  wbldi  Is:'  "That  the  oonrt  ured  in 
overruling  the  demurrer  of  defendant  to  the 
evidence  of  plaintiff." 

0]  It  la  tbe  settled  role  tbat  a  danarror 
to  the  evidence  admits  every  fact  which  the 
evidence,  in  the  slightest  degree,  tends  to 
prove,  and  all  inferences  or  conclusions  that 
may  be  reasonably  and  logically  drawn  from 
the  evidence.  Wm.  Cameron  &  Oo.  v.  Hen* 
derson,  40  OkL  648,  140  Pac.  404.  Hence  the 
vital  question  is:  Does  said  evidence,  in  the 
slightest  degree,  tend  to  prove  that  defend- 
ant was  guilty  of  negligence,  which  caused 
the  Injury  suffered  by  tbe  plaintiff?  Uiere 
are  two  acts  of  n^llgence  alleged  In  tbe  p»> 
tltlon  as  a  basis  of  recovery  in  this  case, 
whlcOi  are:  (1)  Failure  to  furnish  a  full 
<mw ;  (2)  failure  to  furnish  any  assistance 
to  plaintiff  In  storing  the  freight  inside  of 
tbe  car. 

[E]  In  every  case  involving  n^llgencer 
three  elements  are  essential  to  constitute  ac- 
tionable negligence,  when  tbe  wrong  charged 
is  not  wllKully  and  intentionally  done,  viz.: 
(1)  The  existence  of  a  duty  on  the  part  of  the 
master  to  protect  the  servant  from  tbe  in< 
Jury;  (2)  tbe  failure  of  the  master  to  pex^ 
form  that  duty ;  and  (3)  Injury  to  the  serv- 
ant approximately  resulting  frcHu  such  fail- 
ure. Midland  Val.  R.  R.  Co.  v.  Williams, 
42  Okl  444,  141  Pac.  1103.  When  these  ele- 
ments are  bron^t  together, .  they  unitedly 
constitnte  acti<mable  negligence,  and  the  ab- 
sence of  any  one  at  these  elements  renders 
the  complaint  bad,  or  tbe  evid«ioe  Insufll- 
dent  29  Oyc.  419. 

[2,  S]  The  pleadings  and  undisputed  evi- 
dence offered  by  plaintiff  show  that,  at  the 
time  of  the  injury  to  plaintiff,  defendant  was 
an  interstate  carrier  of  freight  between 
points  in  Texas  and  In  this  state,  and  en- 
gaged in  Interstate  commerce.  Under  the 
pleadings  and  proof,  the  oonstltallonal  and 
statutory  provisions  of  this  state  were  In 
conflict  with  the  federal  Employers'  Liability 
Act  and  were  suspended  and  annulled.  St 
I*  A  S.  P.  H,  Co.  V.  BUby,  35  Okl.  689,  130 
Pac.  1080;  St  Louis  &  S.  F.  R.  Co.  v.  Zlcka- 
foose,  89  Okl.  302,  135  Paa  406.  The  law  of 
this  case  is  unquestionably  as  provided  by 
the  federal  Employers'  liability  Act 

In  tbe  case  of  Qrand  Trunk  W.  R.  Co.  v. 
Lindsay,  233  U.  8.  42,  34  Sup.  Ct  581,  58 
L.  Ed.  838,  Ann.  Cas.  1914C,  168,  It  la  held: 

"A  case  which,  by  allegations  and  proof.  Is 
brought  within  tbe  federal  Employers'  Liabwtr 
Act  of  April  22,  1908  (36  Stat.  66,  c.  148  [U. 
S.  Comp.  Sl  Sapp.  1911.  p.  1322]),  is  txmtrol- 
led  by  that  act,  although  its  provl^ns  nay 
not  have  been  referred  to  In  express  terms  la 
the  pleadings  or  pressed  at  the  trial.** 

And  in  tbe  body  of  the  opinion  tbe  court, 
through  Chief  Justice  White,  says: 

"It  is  insisted  in  argument  that,  as  no  eipreM 
claim  was  made  under  the  Employers*  Inability 
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Act,  tberefore  there  wu  no  right  In  the  plain- 
tiff to  avail  of  the  benefits  of  its  provisions  or 
In  the  coort  to  apply  them  to  the  case  before  ft. 
Bat  this  ^ply  amounts  to  sayinc  that  the 
Employers'  UablU^  Act  may  not  be  applied  to 
a  sftuatloD  which  is  within  its  provisions,  un- 
less in  express  terms  the  provisions  of  the  act 
be  fbrmally  invoked.  Aside  from  Its  manifest 
Qnsonndness,  cpnsidered  as  an  original  proposi- 
tion, the  contention  is  not  open,  as  it  was  ex- 
pressly foreclosed  In  Seaboard  Air  Line  E.  Co. 
V.  Duvall,  225  U.  S.  477,  482  [32  Snp.  Ot  790, 
66  li.  Ed.  1171]." 

The  pleadings  and  the  evidence  In  thla  case 
showing  that  the  law  of  the  case  Is  the  fed- 
eral Employers*  Liability  Act,  the  error  of  the 
court  In  applying  the  constitutional  and  stat- 
utory provisions  of  this  state  to  the  case  did 
not  change  the  law  of  the  case,  even  If  said 
federal  act  was  not  pressed  at  the  trial ;  and 
hence  the  rule  adopted  by  this  court  (Checo- 
tah  et  al.  v.  Hardrldge  et  al.,  31  Okl.  742,  123 
Pac.  846,  and  authorities  there  cited),  that 
one  who  tries  a  case  below  on  a  theory  that 
one  law  applies,  will  not  be  allowed,  on  ap- 
peal, to  insist  that  another  law  Is  applicable 
to  the  case;  and  such  rule  cannot  be  invoked 
In  this  case,  aa  to  do  so  would  be  to  charge 
to  the  litigant  the  want  of  Information  by, 
and  the  wrongful  ruling  of,  the  court. 

The  evidence  shows  that  plaintiff  was  ex- 
perienced In  handling  boxes  similar  to  the 
one  the  falling  of  which  produced  the  Injury 
complained  of,  and  undertook  to  handle  the 
box  believing  that  be  was  physically  capable 
of  doing  so,  and  the  injury  resulted,  not  by 
reason  of  there  being  but  two  brakemen  on 
the  train,  but  by  reason  of  the  erroneous  view 
of  p>laintlEr  as  to  his  physical  power,  and  tiis 
follnre  to  ask  for  assistance  to  handle  the 
box ;  and  hence  there  Is  want  of  evidence  (1) 
of  the  existence  on  the  part  of  .the  defendant 
of  a  duty;  (2)  which  It  failed  to  perform; 
(3)  and  from  which  failure  It  approximately 
resulted  that  plaintiff  was  Injured.  ThB  ab- 
sence of  any  one  of  these  elements  renders 
the  evidence  in8Uffl(^Dt  upon  which  to  predi- 
cate a  Jodgment  in  this  case  a<alnat  def^ 
dant. 

[B]  There  must  be  causal  connection  be- 
tween the  negligence  averred  and  the  Injury 
suffered  to  entitle  plaintiff  to  recover;  and 
this  rule  is  so  well  established  that  it  is  un- 
necessary to  support  same  by  authority. 
There  can  be,  no  presumption  of  negligence 
from  mere  proof  of  the  accident.  Chicago, 
R.  I.  &  Pac.  fty.  Co.  T.  Brazell,  40  Okl.  460, 
138  Puc.  794.  The  work  was  simple,  and  the 
risk  and  dangers  obvious;  and,  having 
known  the  manner  In  which  the  work  was  to 
be  done  and  the  hazard  which  was  involved, 
plaintiff  voluntarily  accepted  the  employment 
and  must  be  deemed  to  have  assumed  the  risk 
incident  thereto.  He  Is  bound  to  use  his 
eyes,  to  see  that  which  is  open  and  apparent ; 
and,  If  he  fails  to  do  so,  he  cannot  charge  the 
consequence  upon  the  master.  Train  hands 
assume  the  risk  of  handling  heavy  freight. 
WaUh  T.  St.  Paul,  eUx.  By.  Ca,  27  Minn.  367, 
8  N.  W.  14S. 


[4]  Under  tlie  federal  Employer's  Liability 
Act,  the  law  of  assumption  of  risk  Is  that  oi> 
the  common  law,  as  It  existed  prior  to  the 
passage  of  said  act,  except  where  the  com- 
mon carrier  violates  the  provisions  of  any 
statute  enacted  for  the  safety  of  its  em- 
ployes ;  and  the  assumption  of  risk,  under  the 
facts  in  this  case  (the  Injury  not  being  caused 
by  any  violation  of  such  act  providing  for  the 
protection  of  employes),  was  a  question  of 
law  for  the  court  So.  Pac.  Ry.  Co.  v.  Seley, 
152  U.  S.  145,  14  Sup.  Ct  530.  38  L.  Ed.  391. 

"Where  there  Is  evidence  that  the  risk  was  one 
assumed,  end  there  is  no  conflict,  it  is  the  duty 
of  the  court  to  direct  a  verdict  for  defendanL" 
Elliott  on  Railroads,  I  1297,  and  autboritka 
there  cited. 

In  26  Cyc.  1479,  it  is  stated: 

"Where  the  evidence  is  harmonious  and  con- 
sistent, and  the  circumstances  permit  of  but  one 
conclusion,  the  question  whether  plaintift  aasum 
ed  the  risk  becomes  one  of  law  for  the  deter- 
mination of  the  court,  and  the  submission  of 
such  question  by  the  court  to  the  detenninati(Hi 
of  the  jury  is,  of  course,  erroneous." 

Where  the  nncontroverted  evidence  dis- 
closes the  fact,  as'it  does  in  this  case,  that 
the  danger  was  apparoit  to  an  cvdinarily 
prudent  person,  and  that  the  services  were 
rendered  without  complaint,  the  defense  of 
assumption  of  risk  is  conclusively  establish- 
ed, and  there  Is  no  question  for  the  jury,  and 
the  court  should  Instruct  the  jury  to  return 
a  verdict  for  the  master.  Burke  v.  Union 
Coal  &  Coke  Co.,  157  Fed.  178,  84  C.  0.  A.  026. 

Plaintiff  rests  his  case  wholly  upon  (1)  fail- 
ure of  the  defendant  to  furnish  a  full  crew; 
(2)  failure  to  furnish  any  asslBtance  to  plain- 
tiff In  storing  the  fright  inside  the  car.  He 
was  an  experienced  man,  of  full  age,  capable 
of  adjudging  of  what  number  of  employ^  was 
necessary  to  safely  do  the  work,  and.  If  there 
were  an  InsufBclent  number,  he  knew  It.  The 
work  was  ^mple  and  the  risk  and  dangers 
obvious,  and  he  must  be  deemed  to  hare  as- 
sumed the  risk  incident  thereto.  So.  Kan. 
Ky.  Co.  T.  Drake,  53  Kan.  1.  36  Paa  825. 

In  the  case  of  Sa  Kan.  By.  Go.  t.  Drake, 
supra,  it  Is  said: 

"We  only  follow  in  the  path  of  authority  in 
holding  that  an  employd,  by  voluntarily  remain- 
ing in  the  serrlce,  with  fau  knowledge  *  *  • 
of  the  service,  assumes  the  risk  of  «och  dangers, 
and  absolves  the  employer  from  •  •  •  dam- 
ages, in  case  of  injury." 

The  evidence  in  this  case  falls  to  show  any 
causal  connection  between  the  negligence 
complained  of  and  the  Injury  received,  and 
exonerates  deCendant  from  llal>lllty;  and 
when  to  this  failure  to  show  actionable  negli- 
gence Is  added  that  the  risk  was  assumed  by 
plaintiff,  and  that  such  assumption  of  risk, 
under  the  evidence  in  this  case,  was  a  ques- 
tion of  law,  it  clearly  aivtears  that  the  court 
erred  in  overruling  the  demurrer  of  defend- 
ant to  the  evidence. 

For  the  error  pointed  out,  this  cause  should 
be  reversed  and  remanded,  with  instructions 
to  dlsmlBS  the  sam& 

PBB  OUBIAM.   Adopted  In  wholsb 
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OAIW  et  ftL  T.  IffTTNGBB.    (No.  4384.) 
(Snpreme  Court  of  Oklahoma,    June  1,  1915.) 

(Byllabut  by  the  Oowrt.) 

BiDLfl  AND  Notes  «=3139~Time  or  Patmint 
— Aqbeement  to  Extend  —  Consideration. 
An  ain*eement  to  extend  the  time  of  pay- 
ment of  a  ppomissiory  note  is  not  supported  by 
a  valid  consideration,  where  the  part  payment 
of  the  principal  is  made  after  the  maturity  of 
the  note,  and  there  is  no  other  consideration  to 
support  the  agreem^t. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
NotM.  Cent.  Dig.  ||  840-354;  Dec.  Dig.  ^ 
189.1 

Conunla^cmera^  Opinion,  DlTialon  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  George  W.  <^ai-k,  Judge. 

Action  ^3lg  Eunice  N.  Munger  against  Cora 
H.  Cain  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Wll»m  ft  Tomerlin,  of  Oklahoma  City,  for 
plaintiffs  In  error.  Barw^  Cnx^ett  ft 
Johnson,  of  Oklahoma  City,  fbr  defendant  in 
error. 

EITTENHOCSE,  O.  This  action  was  in- 
stituted on  the  16th  day  of  December,  1911,  to 
recover  a  judgment  upm  two  promissory 
notes,  and  a  decree  of  fbreclosnre  against  cer- 
tain real  estate  glren  to  secure  said  notes. 
One  note  was  dated  January  19,  1910,  In  the 
sum  of  f 1,250,  payable  January  19,  1911 ;  the 
•ther  note  was  of  the  same  amount,  dated  the 
same  day,  and  due  January  19.  1912;  both 
notes  drawing  interest  at  8  per  cent  per 
annum  from  date  until  paid.  The  mortgage 
provided  ttiat  If  the  sum  or  sums  of  money 
secured  by  the  mortgage,  or  any*  part  thereof, 
were  not  jfhid  when  due,  the  holder  of  said 
notes  and  mortgage  could  elect  to  declare  the 
whole  sum  or  sums,  with  interest  tbere(m, 
due  and  payable  at  once,  and  collect  said 
debt,  Including  attorney's  fee.  On  the  l9th 
day  of  January,  1911,  the  first  note  became 
due^  the  maker  thereof  failed  and  refused  to 
pay  the  same,  or  any  part  thereof,  and  for 
that  rea«»  plaintiff  declared  both  (tf  said 
notes  dne  and  payabla  Ttna  defendant  an- 
swered by  general  denial,  which  was  not  veri- 
fied, and  set  up  an  afflrmaUve  defuse,  alleg- 
ing that  the  action  was  prematunriy  bnnight, 
for  that  the  said  plalntUf  did  agree  and  con- 
tract, by  and  with  the  said  defendant,  on  or 
about  the  29th  day  of  June,  1911,  for  and  in 
oonslderatiMk  of  the  payment  to  plaintiff  of 
yiOO,  to  ai^ly  upon  the  principal  of  the  notes 
sued  <m  in  this  action,  said  sum  being  then 
and  there  paid,  that  she  would  fbrbear  to  sue 
and  would  extend  the  payment  of  said  notes 
to  the  ist  day  of  January,  1912;  that  the 
deftedant  in  all  respects  cnnplled  with  the 
terms  of  said  agreement  and  paid  to  plaintiff, 
on  or  about  the  29th  day  of  June,  1911,  the 
sum  of  ¥100,  which  was  accepted  by  plaintiff 
and  applied  on  said  note,  but  that  plaintiff 
wholly  disregarded  her  agreement  to  extend 
the  time  of  payment  of  said  notes  on  each  of 


them,  and  to  forbear  to  sne  until  the  1st  day 
of  January,  1912,  and  filed  Ip  the  <Ace  of 
the  clerk  ot  the  district  court  at  Oklahoma 
county  on  Deounber  16,  1911.  this  actloD  to 
foreclose  said  mortgage ;  that  by  reasoi  (A 
such  agreoneut  the  notes  were  not  dne  wbeu 
the  plaintiff  instituted  tills  acUw  ;  and  tlut 
the  action  was  therefore  iwematurely  brought 
At  the  trial  ctf  the  cause  the  court  refused  to 
allow  the  defmdant  to  testify  relative  to  the 
oral  contract  to  ntend  the  note  to  Jannaiy 
1, 1912,  and  it  Is  to  the  exclusion  of  this  tes- 
timony that  the  deftodant  complains. 

The  note  oo  which  the  sum  of  $100  was 
paid  as  part  payment  of  the  principal  was 
due  January  19,  1911.  The  payment  of  $100 
was  made  on  ix  about  the  29th  day  of  June, 
1011,  which  was  more  than  five  months  after 
said  note  became  due.  At  the  time  this 
amount  was  paid  the  defendant  was  under 
the  obligation  of  paying  the  sum  of 
and  Interest  The  sum  of  $100,  which  was 
paid,  was  leas  than  the  plaintiff  was  entitled 
to  at  the  time  of  the  payment  No  benefit  or 
profit  in  a  legal  sense  resulted  to  the  plnln- 
tlff  by  reason  of  the  acceptance  of  the  $100 
to  be  applied  aa  the  principal,  nor.any  detri- 
ment or  loss  resulted  to  the  defendant  The 
payment  of  this  sum  on  the  note,  which  was 
already  dne,  was  not  a  sufficient  considera- 
tion for  an  agreement  to  extend  the  time  for 
the  payment  of  the  balance.  The  pnmilse  to 
extend  the  payment  of  a  note  already  due  by 
a  part  payment  of  the  principal  Is  not  sup- 
ported by  a  consideration,  and  hence  its  non- 
performance creates  no  legal  liability.  Maker 
v.  Taft  41  Okl.  663, 139  Pac.  970,  52  L.  B.  A 
(N.  S.)  828. 

The  cause  should  therefore  be  afl^rmed. 

PEB  CURIAM.   Adopted  in  wholeu 


8T.  LOUIS  ft  S.  F.  B,  OO.  v.  HAWOBTH. 

County  Treasarer,  et  aL    (No.  4253.) 
(Snpreme  Court  of  Oklahoma.   June  8^  1^) 

(ByOaTHu  by  tU  OoartJ 

1.  Taxation  «=3608— Exobbsitb  iMn—ln- 

JUNCTION. 

Any  tax  levied  in  excess  of  tliat  required  by 
the  estimates  of  the  township  or  school  district 
officers  tor  a  fiscal  year  la  Illegal  and  void, 
(a)  The  collection  of  such  illegal  and  void  tax 

may  be  enjoined. 

[Ed.  Note. — For  other  cases.*  see  Taxation, 
Cent  DifT.  SS  1230-1241;  Dec  Dig.  «=»608.] 

2.  Appeal  and  Ebbor  «=>778  —  Betxew  —  ■ 
Failcbb  to  File  Bbxkt. 

Where  i^aiutiff  In  error  has  duly  fiM  a 
brief  which  reasooably  tends  to  su stain  any 
error  properly  assigned,  and  has  served  a  copy 
of  sncb  brief  upon  the  defendant  in  error,  Imt 
the  latter  has,  without  apparent  excuse  therefor, 
failed  to  file  any  brl^,  this  court  Is  not  reqoir 
ed  to  seardi  tiie  record  to  find  some  theory  not 
apparent  from  an  examination  of  the  brief 
before  it  upon  which  the  judgment  of  tike  trial 
court  may  be  sostained. 

[Ed.  Note.— For  other  cases,  see  J^jnyul  and 
Error.  Cent  Dig.  H  SlMTslOa-SIID;  Vte. 
Dig.  «=)773.] 
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CommlsslODers*  Opinion,  Dlvlsttai  No.  1. 
EJrror  from  District  Court,  Canadian  Coun- 
ty; John  J.  Carney,  Judge. 

Action  by  tbe  St  Louis  &  San  Francisco 
Railroad  Company  against  Q.  D.  Haworth, 
as  County  Treasurer,  and  another,  to  enjoin 
the  collection  of  a  tax.  Judgmeat  for  de- 
fendants, and  plaintiff  brlu^  error.  Revers- 
ed and  z^anded,  with  directions. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  B.  A. 
Klelnschmidt,  of  Oklahoma  City,  for  plain- 
tiff In  error. 

THACKEB,  G.  [1]  This  I4  an  RCtloa  by 
idalnUff  In  error,  as  plalntUE  in  the  trial 
court  against  defendants  in  error,  treasurer 
and  sheriff,  respectively,  of  Canadian  coun- 
ty, as  defendants  In  the  trial  court,  to  enjoin 
the  collection  <jt  a  tax  levy  of  $06.08  for 
Mustang  township,  and  f63  for  schoid  dis- 
trict No.  40,  in  said  county,  the  same  being 
*  clearly  and  far  in  excess  ot  the  amounts  re- 
quired by  the  estimates  made  for  that  year, 
that  iSf  the  fiscal  year  commencing  July  1, 
1909,  and  ending  June  SO,  1010,  which  re- 
quired amounts  were  duly  paid  by  the  plain- 
tiff. A  temporary  injunction  was  granted, 
but,  upon  the  trtal  at  the  case,  the  court 
denied  plaintiff's  prayer  fw  a  permanent  In- 
Junctton  and  dissolved  the  said  temporary  In- 
junction. 

[I]  The  dtfendant  in  wror  has*  witliont  of- 
fer ot  excuse  therefor,  failed  to  file  any 
brief;  and  plaintiff's  brle^  in  which  the  case 
of  St  Louis  ft  San  Francdsco  Ry.  Ca  t.  Tate. 
3S  OkL  563,  ISO  Pae  941,  Is  cited  and  quoted 
as  supporting  Its  demand  of  reUoT,  at  least 
reasonably  tads  to  sustain  Its  assignment  of 
error  In  the  aforesaid  action  of  tbo  trial 
court  Also  see  St.  Louis  &  San  Francisco 
Ry.  GO.  ▼.  Thtmpsoil,  86  OkL  138,  128  Fac. 
68B,  and  Same  v.  Amend  et  al.,  Itf  Pac.  1117. 

For  the  reasons  stated,  Uie  judgment  of  the 
trial  court  should  be  reversed  and  remanded, 
wttli  instmctiooa  to  enter  Judgment  p«rma- 
nmt^  enjoining  the  coUectlcm  of  said  soms, 
aacregatljv  9119.08. 

PER  OURIAH.   Adopted  in  whole; 


GEORGE  et  al  V.  ROBINSON  et  si 
(No.  6190.) 

(Supreme  Oourt  ot  Oklahoma.  June  15, 1015.) 

(SyUaiug  "by  the  Covrt.) 

1.  Appui.  and   Ebbob  «s»843— Abstbaci 
QuEsnows— Re  VIE  w . 

Abstract  or  hypothetical  qneitiona,  discon- 
nected with  the  granting  of  actual  relief,  otber 
than  coots  of  appeal,  will  not  be  determined  by 
this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  3381-8341;  Dec.  Dig.  ^ 
8^] 

2.  AFPKAL    ARD    BBB<»  ^a827— NftdSSABT 

PjjmES. 

In  a  suit  to  foredoee  a  real  estate  mort- 
gage, all  Bubsequent  inferior  lleabolders  are 


oeceasary  parties,  and  where  a  defendant  sub- 
sequent mortgagee  tiles  a  cross-petition  and 
before  Judgment  dismisses  the  same,  he  Is  still 
a  party  defendant  in  the  foreclosure  suit,  and 
a  necessary  party  in  a  proceeding  in  emff  ta 
reverse  a  judgment  of  foreclosure  against  mort- 
gagors and  the  other  defendants. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gf  1796,  1814r-1820,  1822- 
1835;  Dec.  Dig.  «s>827.] 
8.  Appbai.  and  C!bbob  <8^322— Joirrr  De- 

raNDANTB-^NBCESSABT  PABTIKa. 

All  parties  defendant  against  whom  a  joint 
judgment  was  rendered  In  the  trial  court  are 
necessary  parties  to  a  proceeding  in  error. 

{Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  »  1795-1707;  Dee.  IKg.  «s» 
83SL] 

4k  APPKAIt  AND  SkBOB  «S>781— UOOT  QUBS- 

TION— DiSMISSAIm 

Where  a  judgment  is  rendered  foreclosing 
mortgage  against  G.  in  favor  of  R.,  and  a 
mbeequmt  inferior  mortgagee,  pays  off  It's 
judgment,  and  in  a  separate  suit  judgment  ot 
foreclosure  is  entered  by  afreement  between  S. 
and  Q.  tor  the  amount  of  R.*s  judgment  and 
costs  against  O.  in  favor  of  S.,  which  is  not 
appealed  from,  upon  such  facts  being  brought 
to  the  attention  of  this  court  by  proper  motion, 
pending  G.'s  appeal  from  R.'s  Judgment,  the 
appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  63-80,  3122;  Dec.  Dig. 
«s»781.] 

Error  from  District  Court,  Kay  County; 
W.  M.  Boles,  Judge. 

Action  f*.  K.  Robinson  and  others  against 
William  H.  George  and  others.  Judgment 
tor  plaintifls,  and  defendants  bring  error. 
Dismissed. 

G.  A.  Chappell,  (rf!  Newklrk,  for  plaintiffs 
in  error.  W.  S.  CSlne  and  Sam  K.  Sullivan, 
both  of  NewUrk,  for  defendants  in  error. 

BROWN,  J.  r.  K.  Robinson,  (me  of  the 
defendants  In  error,  has  filed  a  motion  to  dis- 
miss the  appeal  In  this  case,  and  la  support 
thereof  say  a,  in  substance:  That  as  mort- 
gage^ he  was  plaintiff  against  William  H- 
George  et  al.,  mortgagors,  In  an  action  of 
foreclosure  against  said  mortgagors.  That 
one  P.  W.  Smith,  holder  at  a  subsequent  In- 
ferior mortgage  on  the  same  property  covered 
by  plalntlCTs  mortgage,  was  made  a  defend- 
ant The  mortgagors  filed  a  demurrer  to 
plainttQTs  petition,  and  Smith  filed  a  cross- 
petition.  Prior  to  any  hearing,  Smith  dis- 
missed his  cross-petition  without  prejudice. 
The  court  overruled  the  demurrer  of  mortr 
gagora,  whweucton  they  refused  to  plead 
further,  and  Judgment  was  rendered  against 
said  mu^gagors,  foreclosing  the  mortgage 
and  barring  and  foreclosing  the  defendants, 
and  each  of  them,  from  all  right,  tlUe,  and 
Interest  in  the  mortgaged  pn^ty.  From 
this  Judgment  mortgagors  prosecute  error  te 
this  court 

Since  the  beginning  of  proceedings  In  er- 
ror, no  supersedeas  having  been  given.  Rob- 
inson begun  proceedings  to  collect  his  Judff- 
ment ;  had  order  of  sale  Issued  and  the  land 
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advertised  tor  sale.  Prior  to  tbe  sale,  taow- 
ever,  Smith  paid  Into  court  tbe  fall  amoaut 
of  tbe  BobinsoQ  Judgment  and  costs,  and  filed 
a  eeparato  action,  asking  for  foreclosure  ol 
his  subsequent  mortgage,  and  also  that  be  be 
subrogated  to  the  rights  of  Xloblnson  and 
for  judgment  for  the  amount  of  tbe  Robinson 
judgment  discharged  by  him  and  for  fore- 
closure tiiereof.  B7  agreement  betweoi 
Smith  and  mortgagors,  judgment  was  entered 
in  favor  of  Smith  and  against  said  mort- 
gagors tot  the  amount  of  the  BoblnstHi  judg- 
ment and  costs,  and  also  for  foreclosure  of 
said  mortgages,  in  favor  of  Smith.  Ttils 
judgment  was  not  appealed  from.  That  this 
state  of  affairs  renders  tbe  case  now  pend- 
ing in  this  court  an  abstract  or  hypothetical 
one  except  as  to  the  costs  of  appeaL 

In  response  to  the  motion  to  dluniss  as 
above  set  out,  it  is  contended  by  plaintiff  in 
error  that  tbe  cause  of  action  remains  the 
game  as  in  tbe  beginning;  that  smne  of 
the  notes  saed  oa  wwe  and  are  not  due, 
and  that  plaintiff  b^ow  was  not  entitled  to 
a  fore<!losure  on  that  portion  of  tbe  indebted- 
ness not  due;  but,  nevertheless,  it  is  admitted 
that  Smith  paid  tbe  judgment  which  covered 
the  notes  claimed  not  to  be  due,  and  then 
plaintiffs  In  error  by  agreement  permitted 
Smith  to  have  judgment  entered  for  the  same, 
which  is  a  final  judgment  not  appealed  from, 
as  aforesaid.  ^Is,  we  think,  shows  clear- 
ly that  there  Is  no  affirmative  relief  to  be  ob- 
tained by  plaintiffs  In  error,  even  though  the 
Bobinson  judgment  were  reversed. 

All  tbe  material  facts  set  out  In  the  motion 
to  dismiss  are  admitted  by  plaintiffs  in  er- 
xat'B  response  thereto,  and  in  addition  tbe 
journal  entries  of  tbe  judgments,  referred  to 
in  said  motion,  are  attached  thereto,  and 
th^r  verity  In  no  way  denied  by  plaintiffs 
in  error,  and  therefore  stand  admitted. 

Plaintiffs  in  error  claim  that  when  the 
cross-petition  was  dismissed  by  Smith  that 
he  was  no  longer  a  party  to  the  case,  but  we 
cannot  agree  with  tbls  contentlcm.  He  stood 
in  the  same  relatlim  as  a  defendant  that  be 
did  before  filing  his  cross-petition,  or  if  he 
bad  not  answered  in  tbe  first  Instance.  He 
was  still  a  defradant  and  a  necessary  party 
to  the  appeal,  but  was  not  made  so  by  serv- 
ice of  case-made  and  summons  in  error. 

In  the  stipulation  for  judgment  in  favor  of 
Smith  it  was  provided  that  the  plaintiffs  in 
error  reserve  all  their  rights  In  tbe  appeal 
pending  from  Uie  Bobinson  judgment;  and 
plaintiffs  in  error  contend  that  tbls  shows 
It  was  the  Intention  of  th^  parties  to  preserve 
all  rights  plaintiffs  in  error  had  In  the  is- 
sues on  appeal.  We  cannot  see  how,  in  the 
state  of  this  record,  any  relief  could  be 
granted  against  Robinson  that  would  avail 
plaintiffs  in  error  any  advantage  whatever, 
other  than  costs  of  appeaL 

[11  This  court  has  held  that  abstract  or 
hypothetical  questions,  disconnected  with  the 
graiitinK  actual  relief,  other  than  costs  of 


aKteal,  wHI  not  be  determined.  UcCuUoujAi 
V.  Gilcreaae,  40  Ofcl.  741, 141  Pac.  & 

And  that  where  it  Is  brou^t  to  the  atten- 
tion ot  this  court  that  a  controversy  baa  been 
settled  prior  to  determination  of  the  case  on 
appeal  by  ttUs  court,  the  appeal  will  be  di»* 
nUssed.  Qulnn  v.  State  ex  reL  Oole^  48  OkL 
198,  141  Pac.  1166. 

[2-4]  It  is  also  well  settled  tiiat  all  anbse- 
qufflit  inferior  incumbrancen  or  grantees  are 
necessary  parties  to  a  foreclosure  of  a  real 
estate  mortgage;  otherwise  no  tiUe  can  be 
foreclosed  against  them.  Blanslurd  7. 
Schwartz,  7  Okl.  23,  54  Pac.  SiOSt;  Horr  T. 
Herrlngton,  22  OkL  590,  98  Pac.  44S,  20  I«. 
B.  A.  <N,  S.)  47,  132  Am.  St  Rep.  648. 

It  has  often  been  held  by  this  court  tbat'SB 
parties  against  whom  a  Joint  judgment  Is 
rendered  in  the  trial  court  are  necessary 
parties  In  a  iwoceedlng  in  error.  United 
States  Fidelity  ft  Guaranty  Oo.  r.  Ballard, 
14S  Pac.  896. 

It  follows  that  tbe  appeal  must  be^  and  tlie 
same  is  hereby,  dismissed.  AU  the  JnstlceB 
concur. 


CANFIELD  et  al.  v.  BELL  et  aL  (No.  4841.) 
(Supreme  Court  of  Oklahoma.  Jane  16,  1915.) 

rSvRabM  »y  ihe  OonriJ 

Appbai.  and   Ebkob  «=>S66— Casb-Uadb— 

FaIL,UBE  to  F1I.E  AJTD  GbBTIFT— DlSUIBBAI.. 

Where  the  purported  case-made  was  not 
filed  in  tbe  office  of  the  clerk  of  the  court  in 
which  the  trial  was  had,  and  same  is  not  prop- 
erly certified  as  a  transcript  of  the  record,  the 
appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  2607-^10.  2S64;  De& 
Dig.  «=9565.] 

Error  from  County  Gonrt,  J^woee  County ; 
Fred  S.  Liscum.  Judge. 

Action  between  H.  CL  Oanfldd  and  others 
and  James  Bell  and  oUien.  From  tbe  Jod^ 
ment  the  partial  first  nwDtt«M>ed  bring  enor. 
Dismissed. 

McNeill  &  McNelU.  of  Pawnee,  fOr  plain- 
tiffs in  error.  Redmond  S.  Cole,  of  Pawner 
for  defendants  In  error. 

HARDT,  J.  This  caae  comes  on  npra  nuH 
tion  to  dismiss  appeal  because:  (1)  Tlie  case- 
made  was  not  filed  In  tbe  court  bdow;  CS9 
the  certificate  of  the  judge  wlio  tried  tba 
case  was  never  attested  by  tbe  cleA  of  tbe 
county  court;  and  &)  tlie  certificate  of  tba 
alleged  case-made  does  not  affirmatively  show 
that  it  contains  a  fuU,  true^  and  correct  tzsn- 
script  ot  tbe  record  in  said  caase. 

It  does  not  appear  tiiat  tbe  case-made  was 
ever  filed  in  the  office  <rf  tbe  cleric  ot  'the 
trial  court,  as  required  by  section  IQ42,  Bev. 
Lawa  1010,  and,  in  tbe  absence  oC  a  request 
for  leave  to  witiidraw  case-made  and  file 
same  as  required  by  said  statute,  it  will  be 
strldcen  from  the  files  of  ttiis  court;  and, 
not  being  properly  certified  as  a  transcript, 


^s>For  other  caiea  lea  um«  tople  and  KBrT-zniHBBR  la  aU  Key-Numlwred  DlseaU  and  iBdezaa 
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tbe  petition  in  error  1b  dlsmlased.  Abbott  r. 
Rofiara,  86  OkL  128  Pac.  006;  Peck  t. 
Stwbens.  86  OkL  468.  180  Pac.  276;  Mon- 
temat  t.  Jobnaon,  42  OfcL  44S,  141  P&a  77% 
All  tlu  Jujitloes  concur. 


In  re  COCHRAN'S  ESTATE.    (No.  7161.) 
(Supreme  Court  of  Oklahoma.    June  1,  1915. 
Bebearing  l>enied  Jul^  6.  1910.) 

(ByUabiu  by  the  Oourt.) 

L  Af  PEAI.  AND  EbBOB  «S»63&— PbESBNTATIOIT 

TOB  Review— DxsuissAL. 

A  record  which  tails  to  contaio  a  copy  of 
the  final  order  or  judgment  sought  to  be  review- 
ed presents  no  question  to  this  court  for  its  de- 
termination, and  the  appeal  will  be  dismiased. 

[Ed.  Note.— For  other  caaeB,  see  Appeal  and 
Error.  Cent.  Dig.  IS  2285.  2778-2782,  2829; 
Dec>  Dig.  €=3635.] 

2.  Appeal  and  Ebbob  «s»120— Degibions  Af. 

PBALABLB— OBDKB  DBNXINO  MOTION  TO  DZBt 
UZaS  INTBBUEDIATB  APPSAI.. 

An  order  of  the  court  overruling  a  motion 
to  dismiss  an  appeal  without  final  judgment  in 
the  case  is  not  an  appealable  order,  but  simply 
leavfla  the  case  stancung  In  that  court,  the  same 
aa  if  no  audi  motioii  bad,  been  made. 

[£d.  Note.— For  other  caas^  see  Appeal  and 
Bnor,  Cent.  Dig.  ||  840-862,  8U4.  866;  De& 
Dig.  ^ISO.} 

Commissioners'  Opinion,  DlTlsion  No.  4. 
X^ror  from  District  Court,  Adair  County ; 
3oba  H.  ntcbford,  Judge. 

In  the  matter  of  the  estate  of  Jennie  Coch- 
ran, deceased.  An  application  by  P.  J.  Dore 
for  restoration  of  a  lost  order  approTlng  a 
conveyance  was  filed  in  the  county  court  and 
granted,  a  motion  by  Nolia  B.  Dore,  execu- 
trix, to  <i1ffini(w  an  appeal  to  the  district  court 
was  oyerruled,  a  motion  by  Eugene  Wilkin- 
son to  amend  was  granted,  and  the  executrli 
brings  enor.  Dismissed. 

M.  B.  Michaelaon  and  John  H.  Kan^  both 
at  BartlesvlUe,  for  plalntUt  In  error.  Tlllot- 
■on  ft  Elliott,  of  Nowata,  and  W.  h.  Oortia. 
of  SalUsBw,  for  defendants  la  error. 

BOBBBRTS,  a  Tills  purports  to  be  an 
aiveol  from  tbe  district  court  of  Adair  ooon- 
t7-  7lMi  proceeding  was  oomroenced  in  tbe 
oonnty  court  of  that  conntr  on  tbe  Ifitb  day 
of  December,  1013,  by  P.  J.  Dore,  now  de- 
ceased, by  filing  an  ajj^dlcatlon  for  the  resto- 
raUon  of  a  lost  or  destroyed-  order  of  tbe 
coontr  lodge  apcroTlng  a  conveyance  by  tnll- 
biood  Indian  heirs  of  Jennis  Cochran,  de- 
ceased, to  certain  real  estate^ 

It  appears  from  the  record  before  this 
court  that  an  administrator  bad  been  ap- 
pointed for  the  estate  of  said  Cochran,  and 
said  estate  nutters  ware  pending  In  the 
connty  coort  at  the  time  tbe  antHcstlon  was 
made  to  restore  tbe  order  approTlng  convey- 
ance, ^nie  county  judge  heard  the  applica- 
tion to  restore,  and  entered  an  order  of  res- 
toration Bhowlng  approval  of  the  oonv^- 
ance.  From  that  order  Bngene  Wilkinson, 
one  of  the  interested  parties,  appealed  to  the 


district  coort  oC  fbst  connty>  wlure  d  motlw 
was  made  Uie  appdleea,  applicants  in  the 
county  court,  to  dismiss  the  appeal  for  tbe 
reasons:  (1)  That  no  i^gwal  bond  had  been 
filed  as  required  by  law.  (2)  That  a  certi- 
fied copy  of  the  notlOB  of  appeal,  and  of  the 
decree  appealed  from,  and  the  mlnotes,  vse- 
orda,  and  proceedings  of  tbe  ooonty  court 
had  not  been  filed  in  the  district  coort  with- 
in 10  days,  as  required  by  law.  0)  That  the 
Judgment  order,  or  decree  sooi^t  to  be  ap- 
pealed from  was  not  entered  by  tbe  county 
coort  or  the  judge  thereof  in  a  probate 
caoae,  noi  does  said  jodguent;  decree^  or  or^ 
der  come  within  any  the  dassea  of  judg- 
ments, decrees,  or  orders  of  tlte  county  ooiut^ 
wMdb.  are  by  law  made  ai^ealable  to  the 
district  conrt 

The  purported  case-made  shows  the  fol- 
lowing order  of  the  district  conrt  made  and 
entered,  overruling  the  motion  to  dismiss 
the  appeal,  but  does  not  show  that  a  final 
judgment  was  rendered  in  the  case: 

"Now  on  this  22d  day  of  October,  A.  D.  1914. 
the  same  being  one  of  the  days  ox  the  regular 
October,  1914,  term  of  this  court,  cornea  on  for 
hearing,  in  its  regular  order,  the  above-entitled 
cause.  Nolla  B.  Dore,  executrix  of  the  es- 
tate of  P.  J.  Dore,  deceased,  appearing  In  per- 
son and  by  her  attorneys.  M.  E.  MichadsiHi  and 
gam  O'Hara;  John  A.  Bell,  Jr.,  appearingby 
his  attorneys,  Bowland  &  Talbott;  Eugene  Wil- 
kinson j^pearing  In  person  and  by  his  attorneys, 
Tlllotson  A  Elliott  and  W.  L.  Curtis.  And  It 
appearing  that  the -death  of  P.  J.  Dore  having 
been  suggested,  an  order  is  made  reviving  tJiia 
cause  in  the  name  of  Nolla  B.  Dora,  executrix 
of  the  estate  ot  P.  J.  Dore,  deceased.  And  the 
said  Nolia  B.  Dore,  executrix  of  tbe  estate  of 
P.  J.  Dore,  deceased,  by  her  attorney  M.  B. 
Micbaelson,  files  a  motion  to  dismiss  the  appeal 
filed  herein;  and  the  said  Eugene  Willunson 
asks  permission  to  amend  the  appeal  bond  by  in- 
terlining after  the  name  of  Sam  F.  Wilkinson, 
in  tbe  second  line  ot  said  bond,  the  words,  *of 
I<IowMa,  Oklahoma,*  and  to  Inawt  following  the 
word  *and'  in  the  second  Una  of  said  bond  the 
name  *W.  H.  Davis  of  Stilwell,  Oklahoma/  and 
in  the  third  line  of  said  bond,  following  the 
name  of  F.  J.  Dore,  the  following,  'and  tbe  state 
of  OUaboma.'  and  by  pvemitti^  the  aaid  W. 
H.  Davis  to  Bin  tibe  bond.  Ana  after  hearing 
the  argument  of  counsel  the  court  finds  in  favor 
of  the  said  Eugene  Wilkinson,  and  against 
Nolia  B.  Dore.  eiecutriT  of  tbe  estate  of  P  -T. 
Dore,  and  the  motion  to  amaid,  by  the  said  Eu- 
gene Wilkinson,  is  granted,  to  which  amendment 
Nolia  B,  Dore,  executrix,  duly  excepted.  And  the 
court,  being  folly  advised,  doth  order,  adjudge, 
and  decree  that  the  motion  to  dismiss  be,  and 
ibe  same  is  hereby,  overruled,  to  the  overruling 
of  which  motion  Nolla  B.  Dore,  executrix,  duly 
excepted,  and  the  motion  to  amend,  filed  by 
Eugene  Wilkinson,  be,  aod  the-  same  Is  hereby, 
granted,  and  said  amendments  are  made  in 
open  court  And  upon  application  of  the  said 
Nolia  B.  Dore,  executrix  of  the  estate  of  P.  J. 
Dore,  it  is  ordered  that  she  be,  and  she  Is  here- 
by, given  60  days  in  which  to  make  and  serve 
case-made.  The  said  Eugene  Wilkinson  is  given 
10  days  thereafter  to  suggeet  amendments,  said 
case-made  to  be  settled  upon  6  days'  notice,  to 
be  given  by  either  party." 

[11  From  that  order  or  ruling  of  ttie  dis- 
trict oourt  an  attempted  appeal  is  before  this 
court   It  moat  be  aivaKQt  to  all,  that  no 

final  Judgment  was  rendered  in  the  case,  di- 
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ther  dismissing  the  appeal  from,  or  affirming 
the  judgment  ot,  the  county  court.  So  for  as 
the  record  here  ahowa  the  case  stands  tor 
trial  on  the  merits  in  the  district  court  An 
order  of  the  court  overruling  a  motion  to 
dismiss  an  appeal  without  final  Judgment  In 
the  cane,  Is  not  an  appealable  order,  but  sim- 
ply leaves  the  case  standing  In  that  court, 
the  same  as  if  no  such  motion  had  been 
made. 

In  Oardenhlre  t.  Bnrdlck,  7  Okl.  212,  54 
Pac.  483,  Chief  Justice  Burford,  speaking  for 
the  court,  says: 

"A  case-made  which  fails  to  contain  a  copy 
of  the  judgment  of  fioa!  order  of  the  trial  court 
presents  no  queBtioo  to  this  court  for  review, 
and  such  case-made  cannot  be  amended  or  sup- 
plemented by  a  certified  transcript  of  the  judg- 
ment** 

Again,  In  Sproat  t.  Durland,  7  Okl.  230, 
54  Pac.  458,  we  find  the  following: 

"A  record  which  fails  to  contain  a  copy  of  the 
final  order  of  judgment  sought  to  be  reviewed 
presents  no  question  to  tliis  court  for  its  de- 
termiuBtioD,  and  the  appeal  will  be  dismissed." 

[2]  This  case  does  not  come  within  section 
5^6,  Rev.  Stat,  of  Okl.  1910  Ann.,  which  pro- 
vide that  the  Supreme  Court  may  reverse, 
vacate,  or  modify: 

First.  "A  final  order." 

Second.  "An  order  that  grants  or  refuses  a 
continuance;  discharges,  vacates  or  modifiea  a 
provisional  remedy;  or  grants,  refuses,'  vacates 
or  modifies  an  injunction;  that  grants  or  re- 
fuses a  new  trial;  or  confirms  or  refuses  tO' 
crafirm,  the  report  of  a  r^ree;  or  sustains  or 
overrules  a  demurrer." 

Third.  "An  order  (of  the  county,  aoperior,  or 
district  court)  that  involves  the  merits  of  an  ac- 
tion, or  some  part  thereof." 

Nor  does  it  come  witliln  the  provisions  of 
section  5237  of  the  same  statute,  wMch  pro- 
vides: 

"An  order  affecting  a  substantial  right  in  an 
action,  when  such  order,  in  effect,  determines 
the  action  and  prevents  a  judgment,  and  an 
order  affecting  a  substantial  right,  made  in  a 

3)ecial  proceeding,  or  upon  a  summary  applica- 
on  in  an  action  after  Judgment,  is  a  final  or- 
der, which  may  be  vacated,  modified  or  reversed, 
as  provided  in  this  article." 
The  appeal  should  be  dismissed. 

PBB  CUBIAM.  Adopted  In  whole. 


COX  T.  BUTTS.    (No.  4787.) 
(Supreme  Court  of  Oklah(Hna.    June  8,  1915.) 

fSj/tlahut  &v  the  CouHJ 
1.  Apfeai.  and  Ebbob  «s»78-TiiaB  roB  Ap- 

FEAX/~JUDOHENT  OH  DBMUBBBK— SKFABATE 

COtlHTB. 

The  petition  contained  four  counts  or  caus- 
es of  action.  Each  causa  of  action  grew  oat  of 
the  same  transaction,  but  the  pleadings  in  each 
oount  is  complete  within  itself.  The  trial  court 
sustained  a  demurrer  to  two  counts.  The  plain- 
tiff elected  to  stand  on  these  two  counts,  and 
the  court  entered  an  order  dismissing  the  two 
counts,  and  the  trial  proceeded  upon  the  two 
counts  to  which  the  demurrer  was  overruled. 
Held,  that  an  appeal  lies  from  the  order  of  the 
court   sustaining   the   demnrrer   to   the  two 


counts,  and  Is  not  premature  U  brought  before 
the  final  action  upon  the  other  two  counts. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  ff  420,  434,  464^-477,  480^ 

481;  Dec  Dig.  <S=»T8.] 

2.  Mines  and  Minerals  <8=74 — Oil  Leasb— 
Assignment— CoNSTBUCTioN—" Subject  to.'* 

"Subject  to"  as  used  in  an  assignment  ot 
a  lease  subject  to  the  terms  and  conditions  of 
a  former  lease,  are  words  of  qualification,  and 
not  of  contract. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  fl  202;  Dee.  Dig.  «sa>74. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Subject  ta] 

3.  Mines  and  Hinebals  ^=374— On.  Lsasb— 

ASSIO  NUENT— CoNSIBDCnOH. 

A„  owning  an  oil  lease,  assigns  one-balf 
thereof  to  B.  upon  the  consideration  that  B. 
wUl  bear  all  the  expense  of  drilling,  equipping, 
and  operating  the  oil  wells  to  be  drilled  there- 
on. B.  assigns  to  C  three-fourths  xtt  his  inter- 
est in  the  oil  lease  upon  the  consideration  that 
O.  will -bear  the  entire  expense  of  development 
of  the  oil  lease  ther^.  obligating  blms^  to 
carry  out  the  contract  oi  B.  to  A.  Then  C.  as- 
signs a  one-eighth  inta:«st  in  the  lease  to  D-, 
and  in  the  assignment  it  is  stated:  "This  as- 
signment is  and  shall  be  binding  upon  the  par- 
ties hereto  and  is  made  subject  to  the  terms  and 
conditions  of  said  lease  troca  A.  to  B."  ffeM, 
that  D.  under  the  terms  of  the  contract  t>ecame 
liable  to  pay  only  one-eighth  of  the  expense  of 
drilling,  equipping,  and  operating  the  mi  wells. 

[Ed.  Note.— For  other  easM,  see  Mines  and 
Minerals,  Cent.  Dig.  |  W2;  Dec.  IMg.  «s>74.] 

4.  Appeal  ano  Rbbob  «=»761—Bbief3— Cita- 
tion OF  AUTUOBITIES. 

In  briefing  cases  for  the  consideration  of 
this  courts  counsel  should  dte  authorities  to 
support  their  contenti<»i,  and  a  l«ief  that  docs 
not  cite  authorities  that  sustain  the  argument 
set  out  therein  is  generally  of  little  or  no  value 
or  assistance  to  the  court. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  3096;   Dec  Dig.  «=>761J 

Commissioners'  Opluimi,  Division  Na  4. 
Error  from  District  Court,  Tulsa  Ooonty;  U 
M.  Poe,  Judge. 

Action  by  Theodore  Cox  against  M.  B. 
Butts.  From  b  Judgment  for  defraidant  on 
two  of  the  four  counts  ot  plaintiff's  petltkMi, 
plaintiff  brings  error.  Affirmed. 

B.  B.  Martin,  ot  Tuhn.  CSiarlea  D.  Bush,  of 
Idndsay,  CaL,  and  Jno.  T.  Horry,  Jr..  of 
■Tulsa,  for  plaintiff  In  error.  Davidson  4 
Williams,  of  Tulsa,  for  defendant  In  ^nr. 

MATHUWB,  0.  The  parties  hareto  wlU  be 
designated  as  In  ttie  lower  conrt 

FlalntUTfl  petition  In  the  lower  conrt  con- 
tained four  counts,  each  complete  within 
Itself,  all  of  them  growing  out  vt  and  con- 
nected with  the  same  subject-matter.  The 
trial  court  sustained  a  demurr^  to  the  second 
and  third  counts;  the  plaintiff  refused  to 
amend,  and  announced  that  he  would  stand 
upon  these  two  counts.  Thereupon  the  conrt 
entered  an  order  dismissing  the  two  coontit 
or  more  proi)erty  the  two  causes  of  aeOim- 
Plalntlff  reserved  exceptions  and  has  brought 
the  matter  here  upon  appeaL  The  d«nuner 
to  the  first  and  fourth  counts  was  ov^rnled; 
and.  while  the  record  does  not  show.  It  tfl 
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preBomed  that  the  -cavae  went  to  trial  on 
these  two  oonnts. 

[1]  Defendant  ocmtends  that  this  appeal 
la  premature  and  ^ould  he  dismissed,  Intdst- 
Ing  that  plaintiff  should  hare  waited  the 
final  actlMi  of  the  conrt  upon  the  other  two 
canses  of  acttim.  Elren  Uiough,  as  In  this 
case,  all  the  canses  ot  action  are  Interwoven 
and  grew  ont  of  the  same  transaction,  we  are 
of  the  <q>inIon  tiiat,  when  each  count  or  canse 
of  action  declares  upon  a  different  canse  of 
action,  and  the  pleadings  bi  each  is  com- 
plete within  itself,  aa  In  the  case  at  bar,  an 
appeal  will  lie  open  the  sustaining  of  a  de- 
marrer  to  any  one  of  the  causes  of  action,  and 
trial  may  be  proceeded  with  open  the  oth«- 
counts  c»  causes  of  action.  Hill  t.  Hill  et  aL. 
150  Paa  — ,  not  yet  offidally  reported. 

[2,  >}  The  pleadings  in  this  case  show  that 
on  the  24th  of  February,  1911,  W.  H.  Ladnier 
owned  an  oil  lease  on  40  acres  ot  land  in 
Cireek  county,  and  &a  that  date  assigned  to 
W.  SL  Broadi  an  undivided  one-half  interest 
In  said  lease.  The  terms  of  the  assignment 
and  the  consldoratlMi  therefor  was  that  he 
sbonld  drill  a  well  thweon  aa  soon  as  practic- 
able^ It  was  farther  provided  In  this  assign- 
ment that  if  the  first  well  sfaonld  produce 
aa  much  as  160  barrels  of  oU  per  day,  Broach 
shonld  proceed  within  10  days  thereafter  to 
drill  a  second  well.  All  the  expose  of  drlll- 
ing,  equipping,  and  operating  tiie  two  wells 
was  to  be  borne  by  Broaidi  under  the  con- 
tract. On  this  same  day,  February  24^1911, 
Broadi  aaslgned  to  plaintiff,  Oox,  the  nndlvid- 
ed  one-half  Interest  whkih  he  had  obtained 
from  Ladnler,  the  conslderaUon  for  this 
aarignment  being  that  Broach  was  to  hare 
an  undivided  one-eighth  intraest  In  the  whole 
lease,  and  that  he  was  to  be  carried  for  that 
one-d^th  interest  by  Oox,  and  be  was  to  be 
at  no  expense  wimtever  in  the  drilling  of  the 
wells,  etc.  Cox  assumed  all  the  burdens  and 
obligations  of  the  assignm«it  from  Ladnier 
to  Broach,  which  was,  Cox,  owning  three- 
el^ths  Interest  in  the  lease,  was  to  bear  the 
oitlre  expense  of  drilling,  equipping,  and 
operating  the  two  <A1  wella  On  Marc^  21, 
1011.  Cox  sold  and  assigned  to  defendant, 
Bntta,  an  undivided  one-^gbth  Interest  in 
aald  lease,  and  now  Ladnler  owned  a  one- 
half  interest.  Broach  a  one-eightb.  Cox  one- 
fourth,  and  Butts  one-eighth.  At  the  time 
of  the  asslgnmoit  of  Cox  to  Butta  of  the  one- 
^ghth  interest,  two  Instruments  were  ex- 
ecuted, one  being  an  assignment  by  Cox  to 
Butts  of  the  one-tfghth  interest  and  the 
other  being  a  memorandum  of  a  contract  and 
agreement  between  Cox  and  Butts. 

The  controversy  between  plaintiff,  Oox,  and 
defendant.  Butts,  from  whence  this  action 
arose,  was  this:  Plaintiff  cMitends  that 
Butts  took  the  assignment  of  the  one-eighth 
int^est  in  the  lease  burdened  with  one-fourth 
of  the  cost  of  drilling,  equipping,  and  operat- 
ing the  two  oil  wells,  while  Butts  contends 
that  he  was  obligated  to  pay  only  one-eighth 
ot  the  expense^  as  h«  owned  only  the  one- 


eighth  interest  In  {he  learn.  In  order,  to  ax^ 
rive  at  a  decision  on  this  point  It  will  be 
necessary  to  examine  certain  clauses  in  the 
contracts  attached  to  plaintiff's  petition.  The 
assignment)  from  Ococ  to  Butta  contains  the 
following  clause: 

"ThiB  asaigDment  is  Intended  to  convey  and 
does  convey  unto  the  said  M.  H>  Butta,  hia 
heirs  end  aasigns,  an  ODdivided  one-eightb  (H> 
interest  In  the  working  intcmst  of  said  lease, 
without  any  obligatioDS  on  the  part  of  the  said 
M.  H.  ButtB,  to  the  said  W.  E.  Broach,  by 
virtue  Of  said  contract  and  assignment  dated 
the  24th  day  ot  Febroarv,  1911." 

"Tliis  assignment  is  and  shall  be  binding  upon 
the  parties  tiereto,  their  heirs,  executors,  ad- 
miniatrators  and  assigns,  and  is  made  subject 
to  the  terms  and  conditiona  of  said  lease." 

In  the  contract  between  Cox.and  Butts,  the 
consideration  for  the  assignment  for  the  one- 
eighth  interest  Is  stated  to  be  |1,500  in  cash 
and  the  further  sum  of  $1,000  upon  a  certain 
coDtiogency,  which  Is  not  necessary  to  set 
out  here. 

It  Is  also  not  necessary  to  set  out  the  al- 
l^atlons  in  the  two  counts  of  the  petition  to 
which  the  demurrer  was  austaiaed,  as  the 
legal  proposition  is  the  same  in  each.  Plain- 
tiff  bases  his  contratlon  that  Butts  was  ob- 
ligated to  pay  one-fourth  of  the  expense  In 
the  enterprise  upon  the  clause  In  the  assign- 
ment of  Cox  to  Butts,  which  is  as  follows: 

"This  assignment  is  and  shall  be  binding  np- 
on  the  parties  hereto    *    •    *  ig  made 

subject  to  the  terms  and  conditionB  of  said 
lease." 

From  the  previous  wording  of  tills  assign- 
ment it  will  be  conceded  tliat  the  "lease"  hero 
referred  to  Is  meant  the  lease  from  Ladnler 
to  Broach.  And  so  the  question  squarely 
arises.  Did  Butts,  in  acc^>ting  an  assignment 
of  an  eighth  interest  In  this  lease,  subject  to 
the  terms  and  couditloas  of  the  lease  from 
Ladnler  to  Broach,  thereby  become  obligated 
to  bear  the  burden  of  developing  the  lease  for 
oil  in  double  proportion  to  the  interest  con- 
veyed to  him?  In  other  words,  the  Interest  In 
the  lease  assigned  by  Ladnler  to  Broach  car- 
ried a  double  burden ;  tor  a  <Hie-halt  interest 
he  assumed  the  whole  burden  of  development 
So  If  Butts,  in  taking  the  assignment  from 
Cox,  placed  tilmself  in  Cox's  shoes,  lie  became 
obligated  to  pay  one-fourth  of  the  develop- 
ment expenses.  The  answer  turns  upon  the 
construction  to  be  given  to  the  words  "sub- 
ject to,"  as  used  by  the  parties  hereto  in 
the  assignment  from  Cox  to  Butts.  We  find 
an  almost  analc^ous  case  in  Consolidated 
Coal  Co.  V.  Peers,  169  lU.  361,  46  N.  B.  1105. 
38  Ll  R.  A.  624,  the  facts  b^ng  simUar  with 
those  in  the  Instant  case,  and  the  court  there 
says: 

"Subject  to"  as  used  in  an  assignment  of  a 
lease  subject  to  the  agreements  therein  men- 
tioned to  be  performed  by  the  said  lessee,  are 
words  of  qualifications,  and  not  of  contract, 
and  faenca  the  assignee  does  not,  by  such  agr««- 
ment,  become  liable  on  the  covenant  to  pay  rent 
accruing  after  he  has  assigned  over. 

Bredell  v.  Fair  Grounds  Real  Elstate  Co.. 
95  Mo.  App.  076,  69  S.  W.  635,  is  a  case  where 
an  assignment  ot  rents  was  made  to  a  credi- 
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tor  "subject  tof*  a  prior  deed  of  tmat,  and 
It  was  ttaere  beld  that  tlie  words  "subject  to^* 
meant  charged  with.  We  And  these  wrards 
"subject  to"  used  very  often  In  the  conv^- 
ance  ot  property  subject  to  an  edstlng  mort- 
gage against  tbe  property,  and  it  has  beoi 
almost  invariaUy  h^d  that  a  persoa  taking 
snch  property  subject  to  a  mortgage  thereon 
does  not  personally  obU^^te  ^iwiwft*^  to  pay 
the  mortgage  debt  Hie  acceiitance  of  a  deed 
subject  to  a  spedfled  mortgage  does  not  Im- 
ply a  promise  on  the  part  ot  tbe  grantee  to 
pay  the  mortgage,  ^tton  v.  AdUns,  42  Ark. 
197.  Where  a  deed  declares  that  the  grantee 
takes  the  land  "sut^ect  to  the  mortgage," 
such  phrase  does  not  carry  with  it  an  assump- 
tion of  the  debt  Commercial  Bank  t.  Bed- 
field,  122  Cal.  406,  SS  Pac  160,  772.  In  Way 
T.  Both,  58  111.  App.  IBS,  it  is  h^d  that  a  con- 
veyance of  land  by  A.  to  B.,  on  wbidi  C. 
holds  a  mortgage  the  conveyance  stating 
therein  that  the  deed  was  subject  to  G.*b 
mortgage,  does  not  render  B.  personally 
liable  to  O,  for  tbe  mortgage  debt  A  trans- 
fer of  property  of  a  firm  subject  to  its  debts 
does  not  necessarily  impart  an  agreement  to 
aBsume  and  pay  the  debts.  King  t.  Isreal,  19 
Misc.  Hep.  158,  43  N.  Y.  Su^  306. 

From  a  consideration  of  these  cases  as 
applied  to  the  propostlon  at  band,  it  Is  plain 
that  when  Butts  accepted  an  assignment  of 
the  one-eighth  Interest  In  tbe  lease  subject 
to  tbe  terms  and  ocmditions  of  tbe  lease 
ttom  littdnler  to  Broach,  he  did  not  enter 
Into  a  personal  obligation  to  falfln  any  of  the 
terms  of  the  Ladnier-BroaiA  leasa  Ladnler 
could  not  legally  iuM  him  pasooally  liable 
to  carry  out  tbe  twms  of  the  contract  In 
other  words,  there  was  no  personal  con- 
tractual relation  or  obligation  listing  be- 
tween Ladnier  and  Butts.  He  simply  took  a 
one«lghth  Interest  assigned  to  him  1^  Cox, 
charged  with  the  burden  placed  upmi  it  by 
the  terms  of  the  Ladnler-Broadi  lease,  and 
In  a  proper  l^al  proceedliw  Ladnier  conld 
have  bad  this  lnt«%st  applied  to  the  carrying 
out  of  the  lease  contract  with  BroatA,  but 
be  conld  not  hold  Butts  personally  therefor, 
and  that  Is  tbe  test  In  this  case  as  we  see  It 
If  Butts  Is  personally  obligated,  then  be 
stands  charged  with  tbe  payment  of  one- 
fourth  of  the  expenses  of  drilling,  equipping, 
and  operating  the  well  as  plalntUf  contends, 
but  If  be  is  not  personally  oUlgated  to  Lad- 
nier, then  he  can  be  held  tar  the  payment  of 
only  one-eighth  of  such  expenses,  as  he  only 
owned  that  Interest  in  the  lease. 

It  will  have  some  beating  on  the  subject 
under  discussion  to  compare  the  language 
used  in  the  assignment  of  the  lease  from 
Broa(^  to  Cox  with  that  used  In  the  assign- 
ment of  Oox  to  Butts.  In  tbe  assignment  of 
Broach  to  Cox  tbe  following  language  Is  used: 

"And  the  lald  Theodore  Cox  hereby  SBsnmes 
the  contract  agreed  npoo  by  W.  E.  Broadi  and 
the  owners  of  said  lease  and  agrees  and  obli- 
gates himself  to  carry  the  same  out  according 
to  true  intent  and  meaaing  thereof,  and  to  pay 
all  expenses  in  reference  thereto." 
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Note  the  certain,  definite^  and  explicit  lan- 
guage there  need  to  that  used  In  tbe  Gnx- 
Butts  anAgnmebt,  wherein  appears  the  tbl- 
lowing: 

"^ila  asstgnment  •  *  *  Is  mads  subject 
to  the  terms  and  conditions  oi  said  lease:" 

In  the  purchase  of  property  incumbered  by 
mortgage,  where  tbe  purcbaser  assumes  tbe 
payment  of  the  mortgage  the  Instrumoit  of 
transfer  generally  notea  that  the  purcbaser 
assumes  the  payment  of  the  mortgage.  In 
cases  where  the  purchaser  assumes  to  do 
something  which  the  seller  has  obligated  hin>- 
self  to  another  to  do^  the  instrument  of 
transfer  generally  contains  the  clause  that 
the  purchase  "hereby  obligates  hinrmelf  and 
promises,"  etc 

It  Is  also  significant  tbat  the  consideration 
stated  in  the  assignment  of  Broadi  to  Oox 
Is  $1,  while  the  conisideTatl<ni  stated  In  the 
assignment  ot  Cox  to  Butts  Is  a  cash  con- 
slderation  of  $1,000  and  $1,000  to  be  paid 
upon  a  contingency.  While  It  is  not  con- 
trolling, yet  some  wel^t  should  be  gXvea  to 
tbe  Inference  that  a  consideration  of  $1  im- 
ports some  further  consideration,  while  a 
consideration  of  $1,600  does  not 

For  the  foregoing  reasons  we  hold  that 
there  was  no  personal  obligation  placed  upm 
Butts  Ini  the  assignment  to  him,  or  in  the 
contract  agreement  between  bim  and  Oox. 
whereby  he  became  liable  personally  for  any 
more  than  one-efghtb  of  tbe  expense  in- 
curred In  deTeltq>ment  of  the  oil  lease.  ThB 
actual  intent  between  Oox  and  Butts  mig^ 
In  fact,  have  been  as  plaintUC  contendst  bot 
we  cannot  look  further  than  tbe  wording 
of  the  ctmtract  itself.  It  is  tbe  duty  of  om 
party .  who  intends  to  bind  another  to  do  a 
certain  thing  by  corenant  In  any  written  in- 
strument to  word  tbe  cmitiaet  bj  tbe  oae  of 
distinct  and  intelligible  terms,  bo  that  tbene 
can  be  no  ndBund^atanding  and  not  call  upon 
the  courts  to  Infer  that  the  contract  was 
Intended  to  be  a  certain  war,  irtiltih  wav 
probably  undwstood  I9  one  part?  in  a  sensa 
different  from  that  sought  to  be  ascribed 
the  other. 

[4]  The  attonteys  to.  tlUa  case,  both  far  Oa 
plaintiff  and  defendant,  have  filed  briefs 
herein,  but  neitiiar  of  these  bil«b  eontaln  tba 
citation  of  a  slne^  antbority,  but  boOi  slden 
have  rested  thelrease  by  a  statement  of  irtiat 
the  law  Is.  If  this  is  as  far  as  they  Intend 
to  go  In  their  brleft,  thai  it  is  mneoesssiy  tm 
file  brtafo  at  all,  becanae  this  court  will  a- 
ways  know,  Just  as  aoon  aa  we  learn  iridA 
side  of  the  legal  question  Oey  are  iriiat; 
at  least,  tb^  think  tiw  Uw  1%  and  It 
unnecessary  to  file  briefs  to  apprise  the  eoert 
of  that  fact  111  Older  for  a  brM  to  be  oC 
aid  to  the  eoort  there  ahoald  be  cuotatoed 
therein  a  dtatloD  ot  anthotltlea  nlled  vo« 
to  sostalD  their  contentton. 

The  judgmeot  la  afflnned  with  oosta 

PSB.  CURIAM,  Adopted  In  wbolsh  * 
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8PBIN6FIBLD  et       t.  THOMPSON  wt  tL 
(No.  6327.) 

(Snprern*  Coort  ot  Oklahoma.   Juu  8,  ldl5.) 
(BiHUku»  &v  «*«  Oo¥ii.) 

1.  APPBAI.  AHD  SbBOB  «a»666— OAOi-MADB— 

DiamsaAit— NEcssa&BT  Pabtiu. 

Where  a  joint  judsment  has  been  rendered 
against  three  defendanbi,  and  the  caae-raade  la 
not  aerved  wftiifn  19  dajB,  and  an  order  la  made 
<m  behalf  of  two  of  nid  defendants  extending 
the  time  for  making  and  serving  case^made, 
and  such  case-made  ia  not  served  upon  the  third 
defendant,  nor  the  service  thereof  waived, 
smendmente  soggested,  or  appearance  entered  at 
the  signing  and  settling  of  the  case,  by  said  oth- 
er defendant,  the  app^til  will  be  dismissed  for 
want  of  necessary  parties, 

[Ed.  Note.— For  oOier  cases,  sac  Appeal  and 
Error,  Cent  Dig.  H  26^^10,  2R»;  Dec. 
Dig.  «»5e6.] 

2.  Appeal  and  Ebbob  «=9566— Fazlubc  to 
Sebvb  Cabb- Made— Cube  or  Ebbob. 

Naming  said  defendant  as  a  defendant  in 
ezTor  in  the  petition  in  error,  and  th«  issuance 
and  service  u£ion  her  of  a  summons  In  error,  does 
not  serve  to  cure  the  failure  to  serve  the  case- 
made  on  such  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  2S07-25i0k  2664;  Dec.  Dig. 
^565.] 

£lrror"from  District  Court,  BlUs  Ooonty; 
O.  A.  Brown,  Judge. 

Action  by  Edward  H.  Thompson  against 
W.  H.  Springfield  and  others.  Judgment  for 
plaintil^  and  certain  defendants  bring  er- 
ror. Dlsmlned. 

C.  B.  Warren,  of  Oage,  and  W.  O.  Crom- 
well, of  Olid,  for  plalntUfe  In  error.  O.  B. 
Ijeedy,.<tf  Arnett,  for  defendant  In  error.  Ed- 
ward H.  Thompson. 

SHARP,  J.  TblB  appeal  la  proaecoted  from 
the  Judgment  of  the  district  court  In  faror  of 
defendant  In  error  Edward  H.  Thompson 
against  plaintiffs  in  error  W.  H.  Springfield 
and  John  R.  Thompson  and  defendant  lii  er- 
ror Amanda  J.  Hanldns.  The  last  three 
named  paitiee  were  defendants  In  the  trial 
court.  The  decree  was  for  the  cancellation 
and  annulment  of  cotaln  deeds  of  convey- 
ance made  In  fraud  of  the  rights  of  the  plain- 
tiff Edward  H.  Tliompson,  and  one  of  which 
deeds  was  executed  by  the  defendant  W.  H. 
Springfield  to  his  codefendact,  Amanda  J. 
Haukins.  Motion  for  a  new  trial  was  filed 
by  defendants  John  R.  Thompson  and  W.  H. 
Bprlngfield,  which  motion  was  on  October  7, 
1913,  overruled,  and  to  which  said  last-named 
defendants  excepted.  The  defendants  were 
then  glren  90  days  from  date  thereof  In 
which  to  make  and  serve  case-made  for  ap- 
peal. Thereafter  defendants  Springfield  and 
Thompson  obtained  an  order  extending  the 
time  in  which  to  make  and  serve  a  case. 
On  February  28,  1914,  the  case-made  was 
served  upon  A.  M.  Appleget,  attorney  for 
plaintiff  Edward  H.  Thompson,  but  was  nev- 
er aerved  upon  the  defendant  Amanda  J. 
Hanldns.   It  Is  said,  however,      the  platn- 


ttSa  in  error,  In  ttaelr  anmver  to  tba  motion 
to  dismiss  the  appeal,  tliat  S.  A.  Miller  and 
A.  H.  Appleget  were  also  attorn^  for 
Amanda  J.  Hanklns.  Tbo  iatter,  though  duly 
served  with  sommons,  made  no  appearance 
In  the  lower  court,  and  at  the  trial  she  was 
adjudged  in  default  That  she  may  have 
consulted  -with  either  of  the  attorneys  named 
Is  <tf  no  consequence,  for  it  does  not  appear 
from  the  record  before  us  that  they  were  her 
attorneys  of  record.  But  ever  were  our  con- 
clusions in  this  respect  wrong,  It  would  not 
braeflt  plaintiffs  in  error,  as  we  shall  see. 
The  notice  accompanying  the  case-made  Is 
addressed: 

"To  the  Above-Named  Edward  (or  SL)  H. 
Thompson,  and  to  His  Attorneys  of  Bacord,  A. 
M.  Appleget,  B.  W.  UUler." 

And  the  acceptance  which  tollowa  fbe  no- 
tice reads: 

"I,  the  undersigned  atb»n«r  ef  record  for  the 
plaintiff,  E.  H.  THiompson,  hereby  accept  and 
acknowledge  due,  l^al,  and  timely  service  of 
the  above  and  foregoing  case-made  on  me  this 
28th  day  of  February.  1914,  for  and  in  behalf 
of  said  plaintifC,  B.  H.  nnnqpaon." 

And  it  ia  signed: 

"S.  A.  Miller  and  A.  M.  Appleget 

"Attorneys  for  FUlntiff." 

While  the  record  falls  to  show  that  either 
Miller  or  Appleget  were  attorneys  of  record 
for  Amanda  J.  Hanklns,  yet,  though  they 
were,  the  case-made  was  accepted  by  them  In 
behalf  of  B.  H.  Thompscxi  alone.  No  other 
reasonable  construction  can  be  placed  on  the 
language  of  the  acceptance.  Not  only  Is  this 
true,  but  in  the  sabseqnent  notice  of  settle- 
ment of  case-made,  served  upon  Appleget  and 
Miller,  the  title  to  the  case  is  "W.  H.  Spring- 
field et  aL  V.  Edward  H.  ThompscHi,''  and  Is 
directed  to  the  "attorneys  for  said  defend- 
ant In  error." 

[t]  Obviously,  therefore,  the  case-made  was 
never  served  as  required  by  statute.  No  ef- 
fort was  made  by  Amanda  J.  Hanklns  to  ob- 
tain a  new  trial,  nor  has  she  sought  in  any 
manner  to  vacate  said  Judgment  In  the  trial 
court,  or  to  reverse  such  judgment  In  this 
court  The  case-made  prepared  by  her  co- 
defendants  not  having  been  served  upon  her, 
nor  the  service  thereof  waived,  or  amend- 
ments suggested,  or  an  appearance  entered 
by  her  at  the  time  of  the  settlement  of  the 
case-made,  the  appeal  must  be  dismissed. 
Humphrey  et  aL  v.  Hunt,  9  OkL  196,  59  Pac 
971 ;  Thompson  et  al.  v.  Fulton,  29  Okl.  700, 
119  Pac.  244;  Kansas  Glty,  M.  ft  O.  R.  Co. 
V.  Williams,  83  Okl.  202,  124  Pac.  63;  May 
et  al.  V.  Fitzpatrick  et  aL,  35  Okl.  45,  127 
Pac.  702;  Crow  v.  Hardrldge,  43  OkL  463, 
143  Pac  183 ;  Bowles  et  aL  v.  Gooney  et  al., 
146  Pac  221. 

[2]  Nor  does  the  fact  that  a  summons  in 
error  was  subsequently  served  upon  sold 
Amanda  J.  Hanklns  serve  to  give  this. court 
jurisdiction  to  review  the  judgment  against 
her,  for  she  was  entitled  to  notice  both  <^ 
the  time  and  place  of  the  settlement  of  the 
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ease.  American  Nat.  Bank  Linotype  Oa» 
81  OkL  535,  122  Pac.  507. 

For  the  reason  stated,  the  proceedings  in 
error  are  dismissed.  All  the  Justices  concur, 
except  BBOWN,  J.,  not  partldpatlng. 


PARE  CITY  T.  DANIELS.  (No.  2753.) 
(Supreme  Court  of  Utah.    Aug.  4,  1915.) 

1.  Licenses  €=>7— Constitutionauti  op  Ob- 
din  ance— In  ifoemity. 

A  city  ordinifDce,  requlrins  by  subdivision 
"a"  a  license  fee  of  $100  per  year,  payable  iu 
advance,  to  peddle  or  take  orders  tor  any  fresh 
meat  or  any  goods,  wares,  or  mercbandise  of  a 
general  character,  or  for  teas,  coffees,  spires,  ex- 
tracts, clothing,  dresses,  knit  goods,  or  under- 
wear, by  subdivision  "b"  a  fee  of  $7.50  per  quar- 
ter for  p(>ddIiDg  or  taking  orders  for  any  or  all 
kinds  of  fruit,  vegetables,  farm  or  dairy  prod- 
ucts, Ssh  or  potiltry,  and  by  subdivision  c"  a 
license  fee  of  $7  per  quarter  or  $3  per  montb 
for  takine  orders  for  any  literature,  music,  or 
•mall  articles  for  household  use  or  ornnment 
manufactured  by  the  peddler,  is  in  violation  of 
Comp.  Laws  1907,  8  206,  subd.  87,  providing  that 
all  license  fees  and  taxes  shall  be  uniform  in 
respect  to  the  class  upon  which  they  are  imposed, 
as  discriminating  against  those  who  may  peddle 
or  solicit  any  of  the  articles  mentioned  in  sub- 
division "a"  and  in  favor  of  those  peddling  ar- 
ticles mentioned  in  the  other  two  subdivisions 
of  the  ordinance. 

[li^d.  Note.— For  other  casea,  see  Licenses, 
Cent.  Dig.  §S  7-15,  19;  Dec.  Dig.  «=»7.] 

2.  LlOERSEH  *=»7— CONBTmmONALITT  OT  OS- 
DIK  AN  CE— U  NIFOBMITT. 

A  city  ordinance,  requiring  a  license  fee 
for  peddling  or  sellin;!^  certain  provisions,  articles 
of  t;eueral  merchandise,  and  articles  for  house- 
hold use,  violates  Comp.  Laws  1907,  §  206,  subd. 
87,  requiring  all  such  fees  to  be  uniform  in  re- 
spect to  the  class  upon  which  they  are  iuii>osed. 
in  discriminating  in  favor  of  the  local  merchants 
of  the  city  engaged  In  selling  the  same  articles. 

[Kd.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  IS  7-15, 19;  Dec.  Dig.  «»T.] 

8.  LxGBNaES  «s»7— GoHsmuTioirAuiT  of  Ob- 
din  an  cB—XJNiFOBurrr. 

While  city  authorities  may  impose  license 
and  occupation  taxes,  and  may  make  reasonable 
elassilicatiuna  for  such  purpose,  such  fees  and 
taxes  must,  under  the  express  terms  of  Comp. 


to  be  Indaded  within  the  ordinance  by  one  coart 
or  jory  and  to  be  ex^uded  by  another. 

[Ed.  Note.— For  other  cases,  see  Lfoensea. 
Cent  Dig.  H  7-16,  19;  Dec.  Dig.  «s>7.] 

Appeal  from  Dtstrlct  Oonrt,  Snminlt  Coun- 
ty;  F.  O.  Loofbonrow,  Judge. 

Clifford  Daniels  was  convicted  In  Justice 
court  of  peddling  without  having  obtained 
a  license,  contrary  to  an  ordinance  of  Park 
aty.  From  a  Judgment  of  conviction  en- 
tered on  appeal  to  the  district  court,  be  ap- 
peala.  Reversed  and  remanded,  with  direc- 
tlon& 

Stockman  &  Smith,  of  Salt  Lake  City,  for 
appellant  Evans,  Evans  &  Folland,  of  Salt 
Lake  City,  for  resimndent 

FRICK,  J.  The  defendant  Daniels,  here- 
inafter called  "appellant,"  In  May,  1913,  was 
charged  In  the  justice  court  of  Park  City, 
Summit  conuty,  Utah,  with  having,  within 
the  corporate  limits  of  said  city,  "willfully 
and  unlawfully  engaged  In  the  business  or 
occupation  of  selling,  oCTerlng  for  sale,  so- 
liciting and  taking  orders  for  goods,  wares 
and  merchandise,  teas,  coffees,  spices  and  ex- 
tracts without  first  having  taken  out  and  ob- 
tained a  license,"  contrary  to  the  ordinance^ 
of  said  city.  Tlie  particular  sections  of  the 
ordlnauce  relied  on  were  pleaded.  The  ai>- 
pellant  was  convicted  In  the  Justice  court 
and  appealed  from  that  judgment  to  the  dis- 
trict court  of  Summit  county,  where  he  waa 
again  convicted.  He  appeals  to  this  court 
under  article  8,  8  9,  of  our  Constitution, 
which  permits  an  appeal  to  this  court  from 
Judgments  reudered  In  Justice  courts  only 
when  "tlie  validity  or  coustltutionallty  of  a 
statute"  Is  assailed.  This  court  has  held, 
however,  that  the  term  "statute"  includes 
municipal  ordinances.  The  only  Question  we 
can  consider,  therefore,  is  the  validity  of  tlie 
ordinance  in  question. 

One  ground  upon  which  the  ordinance  Is 
assailed  Is  that  It  is  discriminatory ;  that  is, 
that  It  does  not  affect  all  of  the  same  <dass 
alike.  The  particular  part  of  the  ordinance 
Id  question  reads  as  follows: 

"Licenses  to  peddle,  sell,  offer  for  sale,  barter 
or  exchange,  to  canvass,  solicit  or  take  orders  fur 


Laws  1907,  S  200,  subd.  ST,  be  uniform  in  re-  ■  any  goods,  wares  or  merchandise,  garden,  farm 
spect  to  the  class  upon  which  they  are  imposod.i   or  dairy  produce,  fruit  eggs,  poultry,  fish  or 


[lid.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  gS  7-15,  19;  Dec.  Dig.  «=>7.1 

4.  LicENws  $=s>7~CoifBnTimoNALiTY  or  Ob- 
DINAN0&  —  UnxroBiUTr  —  Uncebtaiktx  or 
Tebus. 

A  city  ordinance,  requiring  a  $100  license 
fee  for  peddling  "wares  and  merchandise  of  a 
general  character"  and  a  fee  of  $7  a  quarter  for 
peddling  "small  articles  for  household  use,"  is 
dit^criminatory  because  of  the  uncertainty  of  its 
terms,  since  the  same  articles  might  be  construed 


1  Salt  Lake  City  v.  ChriBtensen  Co.,  34  Utata,  38, 
16  Pac.  623.  17  L.  R.  A.  <N.  S.)  898:  Btate  Y.  Bfty«r, 
U  Utah.  266,  97  Pac.  129.  19  L.  R.  A.  (N.  S.)  297: 
Bait  Lake  City  v.  Utah  L.  t  By.  Co.,  143  Pac  1007. 


game,  at  retail,  may  be  issued  upon  payment  in 
ud\ance  of  the  following  sums:  <a)  To  peddle, 
sell,  offer  for  sale,  barter  or  exchange,  to  can- 
vass or  solicit  or  to  take  orders  for  any  fresh 
meat,  or  any  goods,  wares  or  merchandise,  of  a 
general  character,  or  for  teas,  coffees,  spices,  ex- 
tracts, clothing,  dresses,  knit  goods  or  under- 
wear, either  with  a  team  or  on  foot,  one  hun- 
dred dollars  per  year,  (b)  To  peddle,  sell,  offer 
for  sale,  barter  or  exchange,  or  to  canvass,  so- 
licit or  take  orders  for  any  or  all  kinds  of  fruit, 
vegetables,  farm  or  dairy  products,  Ssh  or  poul- 
try, without  or  with  a  team  or  vebide  to  dtliver 
the  same,  seven  dollars  and  fifty  cents  per  quar- 
ter, (c)  To  peddle,  sell,  offer  for  sale,  barter  or 
exchange,  or  to  canvass,  soUcit  or  take  orders  for 
any  literature,  munc,  amali  article*  for  hoose- 
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hold  use  or  ornament,  manufactured  in  whole  or 
in  part  b;  the  person  ao  peddline,  BeUins,  offer- 
ins  for  Bale  or  solidtiog  or  taking  orders  Cor 
Buch  article,  seven  doUara  iter  quarter  or  three 
dollars  per  month." 

Appellant  was  convicted  of  baring  violated 
tbe  provisloiia  of  the  ordinance  contained  In 
the  subdivision  marked  "a."  There  are  also 
taxes  Imposed  on  other  oocnpattons  and  busi- 
ness as  follows:  On  all  stocks  of  mendutn- 
dise  of  $20,000  or  over  there  was  a  Quarter- 
ly tax  of  $30;  on  all  stodis  of  merchandise 
of  the  value  of  $0,000  and  under  $20,000, 
fl6;  on  all  stocks  of  merchandise  of  the 
value  of  $1,000  and  less  than  $6,000,  $7.60; 
and  upon  all  stocks  of  merchandise  of  less 
than  $1,000,  $4,  payable  quarterly.  There 
were  also  Ucense  taxes  Imposed  on  other 
occopattona,  but  those  are  noi  material  here. 

[1]  It  wUl  be  observed  that  subdivision 
**B.,"  undw  wbldi  appellant  was  convicted, 
Includes  all  who  sell,  i^er  for  sale,  or  take 
orders  A>r  "fresh  meat,  or  any  goods,  wares 
or  merchandise  of  a  general  diaracter,  or  for 
teas,  coffees,  spices,  extracts,  clothing,  dress- 
es, knit  goods  or  underwrar,  either  with  a 
team  or  on  foot."  These  are  taxed  at  the 
rate  of  $100  a  year  payable  in  advance.  It 
will  also  be  noticed  that  otch  and  every  one 
of  the  forcing  articles  are  not  only  perfect- 
ly  harmless,  but  are  sudi  as  are  nsed  in  all 
households,  and  therefore  cannot  require 
special  police  protection  or  regulation.  Tbe 
same  may  be  said  with  r^ard  to  the  articles 
mentioned  in  subdivisions  "b"  and  "c,"  with 
the  exception,  perhaps,  that  the  articles  men- 
ti<Hied  in  those  two  snbdlvialons,  or  at  least 
some  of  them,  are  not  In  such  constant  de- 
mand or  use  as  are  those  In  subdivision  "a." 
There  is,  however,  no  apparent  reason  why 
a  person  should  be  required  to  pay  $100  a 
year  in  advance  for  the  right  to  sell  or  so- 
licit orders  for  '^Cresh  meat,"  while  be  may 
sell  all  kinds  of  fish,  poultry,  and  farm  and 
dairy  products  for  $7.60  a  quarter  payable 
quarterly.  Again,  why  should  one  person  be 
required  to  pay  $100  a  year  in  advance  tor 
selling  tea  and  coffee,  while  be  may  sell  any 
one  or  all  of  the  other  things  enumerated  in 
subdivision  "b"  by  paying  $7.S0  four  times 
a  year?  Is  it  not  manifest  that  all  those 
who  may  sell,  offer  for  sale  or  solicit  orders, 
etc.,  whether  for  the  articles  enumerated  In 
subdivision  "a**  or  any  of  them  or  those 
mentl<med  in  the  other  subdivisions,  a»  all 
engaged  In  tbe  same  occupation  or  calling, 
namely,  selling  or  solicdtlng  ordera  for  the 
sale  ot  articles  of  ordinary  merchandise? 
Is  it  not  equally  manifest  that  a  person  may, 
with  Us  team  and  wagon,  sell  and  deliver 
quite  as  much  in  any  given  time  of  the  ar- 
tides  ennmerated  in  subdivision  'V  as  he 
can  of  those  mentlwed  in  snbdivlsim  "a"? 
Whethw  that  be  so  or  not,  however,  are  th^ 
not  all  oigaged  in  peddling  or  in  attonptli^E 
to  sell,  or  in  selling  or  in  taking  ord»s  for 
tba  asie  of  ordinary  artldes  of  merchandise 
or  honadold  goods?  Again,  la  it  sot  patoit 


to  all  that  there  is  a  clear  dlscrlmication 
against  those  who  may  solicit  or  sell  any  of 
tbe  articles  mentioned  in  subdivision  "a" 
and  In  favor  of  those  who  may  solicit  orders 
for  or  sell  any  of  the  articles  enumerated  in 
the  other  two  subdivisions  of  the  ordinance 
in  question? 

[2J  Moreover,  does  it  require  any  ar^- 
ment  to  show  that  the  discriniluatlou  Is  also 
in  favor  of  the  local  merchants  In  Park  City 
who  thus  practically  escape  from  all  compe- 
tition from  that  source?  Further,  can  it  rea- 
sonably be  contended  that  the  difference  In 
the  tax  between  subdivision  "a"  and  the  oth- 
er two  subdivisions,  "b"  and  "c,"  is  a  fair 
and  reasonable  one?  Why  demand  the 
whole  $100  under  subdivision  "a"  in  advant-e, 
while  under  the  other  two  subdivisions  the 
tax  Is  made  payable  quarterly  only?  Can  It 
be  for  any  other  purpose  than  to  prohibit 
the  sale  of  all  the  articles  mentioned  in  sub- 
division "a"  and  to  permit  the  sale  of  those 
mentioned  in  the  other  two  subdivisions? 
Would  not  the  enforcement  of  subdivision 
"a"  hare  that  effect?  Indeed,  could  it  have 
any  other? 

[3]  While  the  city  authorities  of  the  cities 
of  this  state  may  Impose  license  or  occupa^ 
tlon  taxes,  and  for  that  purpose  may  make 
reasonable  classlflcatlona,  yet  the  st.atute  con- 
ferring the  power  (Comp.  Laws  1907,  g  206, 
subd.  87)  In  express  terms  also  provides  the 
manner  of  the  Imposition  of  such  taxes  In 
the  following  words: 

"All  BUch  license  fees  and  taxes  shall  be  uni- 
form in  respect  to  the  class  upon  which  they  are 
imposed," 

The  very  statute,  therefore,  which  grants 
the  power,  also  imposes  the  condition  of  uni- 
formity. In  Salt  Lake  City  v.  Chrlstensen 
Co.,  34  Utah,  38,  95  Pac.  51i3,  17  U  B.  A. 
(N,  S.)  898,  we  held  that  It  is  proper  to  class- 
ify stocks  of  merchandise  or  occupations  for 
the  purpose  of  arriving  at  uniformity.  In 
State  V.  Bayer,  34  Utah,  page  266,  97  Pac. 
129,  19  L.  B;  A.  (N.  S.)  207,  in  referring  to 
statutes  Imposing  such  taxes,  Mr.  Justice 
Straup  said: 

"It  is  essential,  however,  to  the  constitutional- 
ity of  such  statutes,  that  tbe  tax  apply  equally 
to  all  persons  of  a  given  class  and  is  uniform 
and  equal." 

We  enforced  that  rule  In  Salt  Lake  City  v. 
Utah  L.  &  Ry.  Co.,  142  Pac.  1007,  where  we 
held  a  certain  ordinance  invalid  because  it 
was  discriminatory.  The  rule  adopted  by 
this  court  ia  the  rule  that  Is  generally  en- 
forced by  the  courts  of  last  resort.  In  2 
McQuillan,  Mun.  Corps.  |  7S8,  the  author 
states  the  law  upon  this  subject  thus: 

"The  discriminatioos  which  are  open  to  objec- 
tion (lack  of  uniformity)  are  those  where  per^ 
sons  engaged  in  the  same  business  are  subject  to 
ditEsFQit  restrlctiDtis,  or  are  held  entitled  to  dif- 
ferent privileges  under  the  same  conditkMu." 

In  Gray's  Limitations  ot  Taztng  Power,  I 
1441,  many  eoscrata  iwstancea  are  given 
where  statutes  and  ordinances  have  been 
held  discriminatory  and  void.   The  fcdlow' 
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log,  among  a  large  number  of  cases  that 
might  be  cited,  hold  that  ordinances  similar 
to  the  one  in  auestion  here  are  discrimina- 
tory and  void:  State  v.  Wright,  53  Or.  344, 
100  Pac.  296,  21  L.  B.  A.  (N.  S.)  349 ;  State 
V.  Parr,  109  Minn.  147,  123  N.  W.  408,  134 
Am.  St  Rep.  759;  SlclUano  v.  Neptune  Town- 
ship, 83  N.  J.  Law,  158,  83  AO.  865.  A  mere 
cursory  reading  of  the  foregoing  cases  will 
show  that  the  discrimination  of  the  ordi- 
nance In  question  la  more  pronounced  than 
was  the  case  in  any  of  the  cases  cited. 

[4]  Again,  an  examination  of  the  language 
In  sabdirislon  "a,"  as  well  as  in  the  other 
two  subdivisions,  shows  that  it  Is  very  loose 
and  uncertain.  "Wares  and  merchandise  of 
a  general  character"  may  be  expanded  or  re- 
stricted almost  at  pleasure.  One  court  or 
jury  might  Include,  while  another  might  ex- 
clude, the  same  article  or  any  number  of  ar- 
ticles. Again,  what  Is  meant  by  "small  ar- 
ticles for  household  use"  Is  qnite  indefinite. 
The  same  articles  might  therefore  be  includ- 
ed in  one  case  and  excluded  in  another, 
which.  In  and  of  Itself,  ^l^t  tend  to  bring 
about  discrimination  and  Inequality  to  a  cer- 
tain extent 

The  ordinance  Is  also  assailed  upon  the 
ground  that  It  Interferes  with  Interstate 
commerce.  That  question  is,  however,  not 
properly  before  us  in  view  of  the  condition 
of  the  record,  and  hence  we  express  no  opin- 
ion upon  it 

For  the  reasons  stated,  the  judgment  Is 
reversed,  and  the  cause  Is  remanded  to  the 
district  court  of  Summit  county,  with  direc- 
tions to  grant  a  new  trial  and  to  dispose  of 
the  case  In  accordance  with  the  views  here- 
in expressed ;  appellant  to  recover  costs. 

STRAUP,  a  J.,  and  McCABTY,  concur. 


3.  B.  EDGAIt  GRAIN  GO.      EOIiP  et  aL 
(No.  4545.) 

(Bapreme  Oourt  ot  Oklah<»na.   Juna  S,  1915.) 

fBvllahua  ly  the  Oourt.) 

Appkai.  and  Errob  <e=>1001— Review— Find- 
in  08  BT  COUBT. 

Where  a  case  is  tried  to  the  court  without 
a  jury,  a  general  finding  In  favor  of  one  of  the 
parties  will  be  given  the  same  weight  as  a  ver- 
dict of  a  jury,  and  if  there  is  evidence  reasoo- 
Bbly  tendint;  to  support  the  same,  It  wiU  not  be 
di8turl>ed  upon  appeal. 

[I'M.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8922,  89i!8-3t»4;  Dec. 
Dig.  <e=9l001.] 

Commlssionera*  Opinion,  Division  No.  S. 
Bhror  from  County  Court,  Oklahoma  Coun- 
ty; John  W.  Hayson,  Judge. 

AcUwi  by  B.  B.  Kolp  and  smMlier,  aa  co- 
partners doing  business  under  the  name  and 
style  of  B.  R.  Jb  O.  IX  Kolp,  against  the  J.  B. 
Edgar  Oraln  Ownpany.  Judgment  for  the 
idalntlfrs  In  the  county  court  on  appeal  from 


a  Justice  of  the  peac^  and  defendant  lirlnga 

error.  Affirmed. 

O.  L.  Price  and  Welty  ft  CaudlU,  all  of 
Oklahoma  City,  for  plaintiff  In  error.  OUver 
a  Black,  at  Oklahoma,  Oitr,  ftnr  defendants 
in  error. 

BLEAKMORE.  O.  This  actloa  was  eom- 
menced  in  a  Justice  cooxt  In  Oklahoma  City 
by  the  defendants  In  error,  as  plalntUG^ 
against  the  plalntUI  in  error,  aa  d^Midant. 
for  a  balance  claimed  to  be  due  on  account 
of  the  sale  of  a  car  of  oats.  There  was  Judg- 
ment for  plaintiff.  Appeal  was  had  to  the 
county  court  of  Oklahoma  county,  where  the 
case  was  tried  to  the  court,  and-  Judgment 
again  rendered  for  idalntiffs.  The  parties 
will  be  referred  to  aa  they  appeared  below. 

The  defendant  answered  by  way  of  general 
denial,  and  pleaded  In  bar  of  plaintUTs  right 
to  recover  that  in  a  certain  cause  thereto- 
fore pending  in  a  Jnstlce  court  in  Tenneesee 
between  the  same  parties,  whweln  the  de- 
fendant was  plaintiff,  Judgment  was  render- 
ed conclusive  of  enxy  question  InvolTed  In 
this  action. 

It  appears  that  the  parties  were  engaged  la 
the  grain  business,  plalutUCs  in  Oklahoma 
and  defendant  In  Tennessee.  They  had  va- 
rious dealings  with  each  other  in  this  regard. 
In  September,  1909,  defendant  commenced  aa 
action  in  a  Justice  court  In  the  state  of  Ten- 
nessee against  the  plaintiffs  for  the  sum  of 
f 128.63  claimed  to  be  due  on  account  of  over- 
drafts, and  caused  an  attachment  to  be  is- 
sued therein  and  levied  on  certain  pr<H>erty. 
Plaintiffs  paid  to  the  officer  who  served  the 
writ  the  amount  claimed,  and  the  attached 
property  was  released.  A  certified  transcript 
of  the  record  of  such  justice  court  was  intro- 
duced in  evidence,  showing  the  pleadings, 
process,  return,  etc.  The  only  reference  to  a 
Judgment  therein  is: 

"Judgment  for— diamiased  settlement  of  debt 
S12S.G3  and  costs  with  officer,  this  22d  day  of 
September,  1009.  T.  &I.  Guthrie,  J.  P." 

From  an  Inspection  of  the  transcript  of  the 
record,  it  was  obviously  impossible  to  deter- 
mine whether  the  case  In  the  Tennessee  court 
Involved  the  same  subject-matter  that  is  In 
controvert  here,  or  was  entirely  independ- 
ent of  the  cause  of  action  In  the  Instant 
case.  EMrlnslc  evidence  upon  this  Issue  of 
fact  was  Introduced,  which  was  cmfllctlng: 
The  court  below  found: 

"Now  on  this  80th  day  of  July,  1912,  the 
court,  having  been  fully  advised  in  the  prem- 
ises, finds  that  all  the  averments  in  plainufTs 
petition  are  true,  as  therein  set  forth,  and  that 
there  is  due  the  plaintiffs  from  said  defendant 
the  sum  of  $131.44  together  with  Interest  th^v- 
on  at  the  rate  of  6  per  cent  per  awmm  from 
and  after  the  80th  day  of  October,  190a" 

The  role  Is  well  eataUlahed  In  this  Jnris- 
dtctlon  that,  where  a  caw  Is  tried  to  the 
court  without  a  jury,  a  general  flndhig  by 
the  court  In  favor  of  one  of  the  parOas  wlU 
be  given  the  same  weight  as  a  verdict  at  a 
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jury,  and,  If  there  Is  evidence  reaawably 
tending  to  support  sucli  finding,  it  will  not  be 
disturbed  upon  appeal.  We  bave  examined 
the  record,  and  tbe  evidence  amply  supports 
the  findings  of  tbe  court. 

The  Judgment  of  tbe  trial  court  diould 
therefore  be  affirmed. 

FEB  CUBIAH.   Adopted  In  Vliole. 


MESSEB  ft  WESTBROOK  v.  WHITE  SEW- 
ING MACH.  CO.    (No.  4363.) 
(Supreme  Court  of  Oklaboma.    June  S,  101&. 
Behearing  Denied  July  6,  1915.) 

(SyUabia  iy  the  Court.) 
X.  Appeal  and  Ebbob  <8=577S— Failum  to 

Fiif  Bsisr— Rbvbssal. 

Where  plaintiff  io  error  has  completed  hie 
record  and  nled  it  in  this  court,  and  has  served 
and  filed  a  brie(  in  complianoa  with  the  rules 
of  this  court,  and  defendant  in  vnor  has  aei- 
tber  filed  a  brief  nor  offered  any  excuse  for 
such  failure,  tbe  eoart  is  not  required  to  search 
th(>  record  to  find  some  theory  iqion  which  the 
jndimBt  may  be  anstained;  and,  wh«e  tbe 
brief  filed  appears  reasonably  to  sustain  the  as- 
signments of  error,  the  court  may  reverse  the 
jud^ent  in  accordance  with  the  prayer  of  the 
plaintiff  in  error,  or  the  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C«»t.  Dig.  S|  3104,  S108-311&;  Dec. 
Dig.  «=»773.] 

2.  DtTTT  TO  KiLX  BBISni. 

Comisel  should  understand  that  the  work 
in  this  court  is  extremely  heavy,  and  every 
member  of  the  oourt  is  making  special  effort 
to  get  the  work  as  nearly  up  to  date  as  possi- 
ble. They  must  also  know  that  it  takes  much 
more  time  for  a  stranger  to  a  case  and  record 
to  pass  upon  the  facts  and  settle  the  questions 
of  law  than  it  does  the  lawyer  who  tried  the 
case  and  is  familiar  with  every  branch  and  de- 
tail of  It ;  besides  It  is  a  du^  counsel  owe  to 
tbe  court,  as  well  as  to  clients,  and  they  should 
not  attempt  to  unload  their  work,  nor  shift 
their  responsibility  upon  the  court.  This  court 
has  always  been  extremely  patient  and  lenient 
with  counsel  in  all  things,  and  especially  tn 
the  matter  of  filing  brtefta,  and  there  appears 
to  be  no  reason  nor  excuse  for  defendant's 
failure  to  file  briefs  in  this  case,  especially 
since  tbe  time  bad  been  extended  and  the  case 
held  up  f 30  days  for  that  express  purpose. 
The  court  will  exercise  its  discretion  under  tbe 
rule  and  reverse  the  case  and  remand  it  for 
new  trial. 

Commissioners'  Oplnicoi,  Division  No.  4. 
Error  from  IXstrict  Court,  Choctaw  Oovn^; 
Summers  Hardy,  Judge. 

Action  by  Messer  &  Westbroofc,  a  partner- 
ship composed  of  G.  O.  Messer  and  W.  W. 
Westbroofe,  against  the  White  Sewing  Ma- 
chine Ccnnpany,  a  corporation.  Judgment  for 
d^endont,  and  plaintiffs  bring  error.  Be- 
versed  and  remanded  for  new  trial. 

S.  A.  Downs,  of  Hugo,  tor  plaintiffs  Is  er- 
ror. Gocke  ft  Willis,  of  Hugo,  for  defendant 
In  error. 

ROBBBBTS,  a  This  case  was  commenced 
In  tbe  district  court  nt  Choctaw  county  by 
the  platntlfrs  In  error  against  the  defendant 


In  error,  to  recover  damages  upon  breach  of 
contract  PlalutlfFs  iu  error  filed  tbelr  briefs 
on  the  13th  day  of  April,  1015,  aud  service 
of  same  was  bad  upoA  defendant  in  error 
prior  to  the  2001  of  April.  Tbe  defendant 
having  faUed  to  file  Its  brief  within  the  30 
days  allowed  under  the  rules  of  [Hractlce, 
time  was  extended  to  June  2,  lOlS.  Up  to 
this  6tb  day  of  June,  defendant  is  still  In 
default  in  filing  briefs;  and  no  reason  or  ex- 
cuse haa  been  offered,  nor  has  request  for  fur- 
ther time  been  made.  This  case  was  tried  by 
the  court  and  jury,  and,  after  the  plaintifTs 
had  introduced  their  testimony  and  rested, 
tbe  court  sustained  a  demurrer  to  the  evi- 
dence and  directed  a  verdict  for  the  defend- 
ant It  is  contended  in  plaintiffs*  brief: 
That  in  tbe  month  of  August,  1909,  the  plain- 
tiffs entered  into  an  oral  contract  with  de- 
fendant, In  which  it  was  agreed  that  plain- 
tiffs were  to  have  ttie  exdustve  rlf^  ct  sale 
of  the  White  Sewing  Machine  la  certain 
counties  in  Oklahoma.  That  said  contract 
was  made  with  J.  H.  Eckels  as  tbe  agent  of 
defendant,  and  plaintiffs  <^;)enited  under 
said  contract  for  several  months,  and  were 
fully  recognized  by  defendant  as  Its  agents, 
and  defendant  carried  out  and  complied  with 
the  terms  of  said  contract  ontU  the  month 
of  March,  1^1,  at  which  time  a  new  or  ad- 
ditional contract  was  entered  Into  between 
tbe  parties,  and  at  that  time  It  seems  a  writ- 
ten order  for  a  lai^  number  of  machines  was 
taken  from  plaintiff  by  the  agent  ot  defend- 
ant, or  some  person  claiming  to  represent  the 
defendant  A  controversy  seems  to  have 
arisen  between  the  parties,  and  defendant  did 
not  ship  the  machines  entered,  but  permitteii 
other  reiHresentatives  to  sell  other  sewtii^  ma- 
chines manufactured  by  defendant  In  said 
territory,  tber^y  breaching  its  contract  with 
plaintiffs,  for  which  tb^  seek  to  recover 
Judgment  for  their  damages,  reason  of 
such  breach. 

[1,2]  The  court  sustained  tbe  demurrer 
and  directed  a  verdict  apparently  on  the  the- 
ory that  there  was  no  evidence  tending  to 
show  that  the  party  with  whom  the  plaintiffs 
made  tbe  contract  was  Oie  agent  of  defend- 
ant or  bad  any  authority  to  enter  into  such 
a  contract  binding  the  defendant  In  plain- 
tiffs* brief  they  endeavor  to  point  out  and 
ahow  f  ran  tbe  evident  and  drcumstanoM 
that  said  agent  was  antiiorlzed  to  act  for 
and  bind  the  defendant,  and  that  the  defend- 
ant its  many  acta  and  former  conduct  and 
correspondence  had  ratified  and  approved 
said  contract  Taking  tbe  plaintiffs'  bri^ 
alone,  standing  as  It  does  without  any  refuta- 
tl<m  or  other  eqilanatlon.  It  is  made  to 
m^iear  that  then  iras  snffldent  evidence  to 
submit  ttie  auestlm  to  tbe  Jury.  We  do  not 
wish  to  be  misunderstood  as  pasidng  upon 
the  question,  but  simply  draw  oar  eonclualons 
from  tbe  statements  In  the  brief  of  tbe  |^n* 
tiffs  In  error.  The  defendant  In  «ror  has 
seen  fit  to  submit  this  case  to  the  Court  wlth- 
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out  Its  asslBtance.  In  otlier  words,  It  lias 
asked  this  court  to  spend  Its  time  In  search- 
ing the  records,  and  hunting  np  the  lav  in 
order  that  it  migftt  be  able  to  sustain  Che 
Judgaient  in  its  behalf,  in  the  lower  conrt 
This  we  are  not  called  npon  to  do.  Rule  7 
(137  Psc.  Ix)  of  this  court  provides  that: 

'The  defendant  in  error  shall,  within  30  days 
after  the  eervice  of  the  brief  of  plaintiff  in 
error,  file  with  the  clerk  of  this  court  15  copies 
of  biB  answer  brief,  and  serve  same  upon  plain- 
tiff, in  error,  *  *  •  and,  in  case  of  failnre 
to  comply  with  the  requirements  of  this  rule, 
the  court  may  continue  or  dismiss  the  cause,  or 
reverse  or  affirm  the  judgment." 

Counsel  should  understaud  that  the  work 
in  this  court  Is  extremely  heavy,  and  every 
member  of  the  court  Is  making  special  ef- 
fort to  get  the  work  as  nearly  up  to  date  as 
posslhla  And  tbey  must  also  know  that  it 
takes  more  time  for  a  stranger  to  the  ease 
and  record  to  pass  npon  the  facts  and  settle 
the  questions  of  law  than  it  does  the  lawyer 
who  tried  the  case,  and  Is  familiar  with 
every  branch  of  it;  besides,  it  is  a  duty 
counsel  owe  to  the  court,  as  well  as  clients. 
This  court  has  always  been  extremely  patient 
and  lenient  In  all  things,  and  especially  In 
the  matter  of  filing  briefs,  and  there  Is  no 
reason  for  failnre  to  file  answer  briefs  in 
this  case,  and  the  court  will  exercise  its  dis- 
cretion, under  the  rules  of  the  court,  supra. 
In  reversing  the  case. 

As  said  in  Taby  v.  McMurray,  80  OkL  602, 
120  Pac.  064: 

"When  the  defendant  in  error  chooees  not 
to  aid  this  court  with  a  brief,  and  the  brief 
of  the  plaintiff  in  error  appears  reasonably  to 
support  the  assignments  of  error,  it  is  not  the 
doty  of  this  court  to  search  the  record  with  a 
view  of  ascertaining  some  possible  theory  on 
which  the  judgmeDt  may  be  affirmed." 

"By  rule  6  this  court,  where  the  defendant  in 
error  in  a  civil  cause  fails  to  Sle  a  brief  in 
support  of  the  judgment  attacked  by  the  appeal, 
the  court  is  given  the  discretion  to  either  affirm 
or  reverse  The  cause,  and  may  reverse  the  judg- 
ment without  examining  the  record."  Netto- 
graph  Machine  Co.  v.  Brown,  19  Okl.  77,  91 
Pac.  849. 

"Where  counsel  for  plaintlfl  In  error  •  *  * 
lias  prepared,  served,  and  filed  a  brief,"  as 
required  by  the  rules  of  this  court,  "and  there 
la  no  brief  filed  and  no  reason  given  for  its 
absence  on  the  part  of  defendant  in  error,  this 
oourt  Is  not  required  to  search  the  record  to 
find  some  theory  upon  which  the  judgment  be- 
low may  be  sustsined,  but,  where  the  brief 
filed  appears  reasonably  to  sustain  the  assign- 
ments of  error,  the  court  may  reverse  the  judg- 
ment in  acc<H«ance  with  the  prayer  of  the  pe- 
tition of  plalntiEf  in  error."  Butler  v.  Mc- 
Spadden.  20  OkL  465,  107  Pac.  170;  EDis  t. 
Outler,  20  Okl.  469,  106  Pac  907;  Buckner 
V.  Oklahoma  Nat  Bank,  20  Okl.  472,  106  Pac 
959;  Reeves  &  Co.  v.  Brennan,  25  OU.  544, 
106  Pac.  959;  Sharpleigh  Hdw.  Co.  v.  Prlt- 
chard,  26  Okl.  808,  IDS  Pac  360;  Butler  v. 
StinaoD,  26  OkL  216,  108  Pac  1103;  School 
Dist.  V.  Sheiton,  28  OkL  229,  109  Pac  67,  138 
Am.  St.  Hep.  962;  Flanagan  v.  Davis,  27  OkL 
422,  112  Pac.  990;  Missouri,  K.  &  T.  Ry.  Co. 
T.  Long,  27  Okl.  456,  112  Pac.  991 ;  Phillips  v. 
Rogers,  30  OkL  99,  118  Pac  871:  Doyle  v. 
School  Dist.,  30  Okl.  81,  118  Pac  886;  Bank 


of  Grove  t.  Dennis,  80  OkL  70,  118  Pac  870; 
Hawkins  v.  White.  31  Okl.  118,  120  Pac  061; 
Rudd  V.  Wilson.  32  Okl.  S5.  121  Pac  252,  Ann. 
Cas.  1914A,  480:  Reynolds,  Davis  k  Co.  v. 
Hotchkfae,  81  OH.  608,  122  Pac.  165;  FIrrt 
Nat.  Bank  v.  Blair,  31  Okl.  562,  122  Pac  627; 
Van  Arsdale-Osbome  Brokerage  Ca  T.  Fatbw- 
Bon,  30  Okl.  113.  120  Pac  93& 

The  case  should  be  reversed  and  ronanded 
for  new  trlaL 

PSR  CURIAM.   Adopted  in  whol& 


W.  S.  THOMPSON  &  CO.  v.  BOND,  County 

Treasurer.    CNo>  6008.) 
(Supreme  Court  of  Oklahoma.    June  8,  1910.) 

(ByJ^huM  by  th«  Court.) 

COCBTS  ®=»240^^,  New.  vol.  8  Key-No.  S?erie»— 
SUPBEKB  COUBT— JUBIBDICTION— TaXATIOIT 
— ASSESSUENT  or  Ohitxed  Pbopbbtt. 

The  Supreme  Court  is  without  jurisdiction 
to  review  on  appeal  an  orda-  or  judgment  of  the 
county  court,  rendered  on  appeal  from  an  order 
or  decision  of  a  county  treasurer,  asaesBing 
property  for  taxation  alleged  to  have  been  un- 
lawfully omitted  from  the  tax  returns  oC  a 
certain  year. 

Error  from  County  CSgnrt,  Atoka  County: 
Baxter  Taylor,  Judge. 

Appeal  by  W.  S.  Thompson  &  Co.  from  the 
action  t>f  Henry  J.  Bond,  County  Treasurer, 
assessing  certain  property  for  taxation. 
From  the  judgment  of  the  county  court,  W.  S. 
Thomi>soii  &  Co.  brings  error.  Dismissed. 

J.  G.  Ralls,  of  Atoka,  for  plaintiff  in  erru'. 
J.  W.  Clark,  Ca  Atty.,  of  At<^  for  defend- 
ant in  error. 

BROWN,  J.  This  la  an  appeal  from  a 
Judgm^t  of  the  county  court,  rendered  April 
18,  1914,  on  appeal  to  said  court  from  the 
actlcm  of  Henry  C.  Bond,  county  treasurer, 
assessing  for  taxes  certain  property  belong- 
ing to  plaintiff  in  error,  alleged  to  have  been 
omitted  from  the  tax  returns  for  tlie  year 
1910.  Defendant  In  error  seeks  by  moti<m  to 
dismiss  the  appeal. 

In  the  case  of  McAlester  Trust  Co.  t. 
Watson,  County  Treas.,  146  Pac.  086,  It  held 
that  no  appeal  lies  to  the  Supreme  Court  to 
review  an  order  or  judgment  (tf  the  county 
court  rendered  on  appeal  to  that  court  from 
the  action  of  a  county  treasurer,  asBeasIng 
property  for  taxation  unlawfully  omitted 
from  the  tax  returns  for  a  certain  year. 

Plaintiff  in  error  In  his  brief  cont^ids  that 
the  action  of  the  county  court  was  in  exercise 
of  original  and  not  appellate  Jnrlsdlctlon. 
Without  discussing  this  question  in  the  light 
presented,  it  is  sufficient  to  say  that  it  Ikas 
beuk  established  as  the  law  <^  tbla  juiisdlc- 
tlMi  that  this  conit  has  no  jnriedlctJon  In 
such  cases. 

On  the  authority  of  the  above  case  and 
cases  tber^  cited,  the  aiveal  is  dlsmissed- 
All  the  Justices  concur. 
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WATSON  T.  BOND,  County  Treasnrer. 
(No.  6900.) 

(Supreme  Court  of  Oklahoma.    June  8,  191fi.) 

Brror  from  GouDtf  Coott,  Ab^  Gountj; 
Baxter  Taylor,  Judge. 

ActioD  betweeo  Vete  WatBoo  and  Henry  J. 
Bond,  County  Treasurer.  From  the  judgment, 
Watson  brings  error.  Dismissed. 

J.  O.  Balla,  of  Atoka,  for  plaintiff  in  er- 
ror. J.  W.  Clark.  Co.  Atty.,  of  Atoka,  for 
defendant  in  erroc 

BROWN,  J.  This  is  a  companion  caae  to 
No.  6908,  W.  S.  Tfaompeon  &  Co.  y.  Henry  S. 
Bond,  County  Treas.,  149  Pac.  1096.  decided  at 
tbis  term  of  tttis  court,  and  involves  the  same 
state  of  facts  as  that  case.  The  syllabua  and 
opinion  in  that  case  are  adopted  in  tliia  case 
and  made  to  apply  to  the  nets  and  parties 
herein. 

The  appeal  ii  therefore  diamiwed.  All  Jus- 
tices concur. 


FIRST  STATE  BANK  OT  ADDIN6T0N  t. 
liATTIMEB.    (No.  43300 

(Sapreme  Coort  (ft  Oklahmna.   June  8,  191S.) 
(ByJlahva  iy  the  Court.) 

1.  PaocEsa  €=>8Q — AcguiBino  JuBisoionoN 

or  NOKEESIDBNT— COUPLIANCB  WITH  StAT- 

trrB. 

All  exceptional  methods  of  obtaining  jaris- 
dictioB  over  a  person  not  found  within  tke  state 
most  be  exercised  in  the  way  indicated  by  the 
statute. 

fEd.  Note.— For  other  cases,  see  Process, 
Gent  Dig.  |  99;  Dec.  Dig.  «=385.] 

2.  Pbocess  9=9l00  —  Pebsonal  Service  on 

NONUSIDBNT— COUPLIANCe  WITH  STATUTE. 

In  order  that  legal  personal  service  may  be 
bad  under  section  S&IO,  Comp.  Laws  1909,  upon 
a  nonresident  of  the  state,  an  affidavit  must  be 
filed  that  the  case  is  one  in  which  service  of 
■umiDona  may  be  made  publication.  The 
sununons  must  be  laeaed  by  the  clerk  of  the 
court,  under  the  seal  of  the  court,  and  be  di- 
rected to  the  person  to  be  served,  notifying  him, 
and  requiring  him  to  answer  the  petition  filed 
by  plaintifl  witbin  60  days  from  the  day  of  serv- 
ice of  lummoni.  Such  service  must  be  made  by 
the  sheritF  of  the  county  where  service  is  made, 
and  proof  of  such  service  made  by  affidavit  of 
the  person  making  the  Service,  before  a  clerk  of 
a  court  of  record,  or  other  officer  holding  the 
seal  thereof,  or  before  some  commissioner  ap- 
pointed by  the  Governor  of  the  state,  under  an 
act  providing  for  the  appointment  of  commis- 
sioners to  take  depositions. 

[£d.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  S  136;  Dec.  Dig.  «=>109.] 

3.  GABNisHUEnT  «=>3&— Pbofertt  Subject- 
Negotiable  Pafeb, 

No  judgment  can  be  rendered  upon  the  lia- 
bility of  a  garnishee  by  reason  of  his  having 
drawn,  accepted,  mad^  or  gnaranteed  any  neco- 
tiable  instrument. 

[Ed.  Note^FoT  other  caaea,  aee  Garniahment^ 
Cent  Dig.  »  73-77:  Dec.  Dig.  «=»3a] 

4.  JuDouENT  €=>489— Void  JtiDaiiENT — Col- 
lateral Attack. 

A  judgment  rendered  by  a  court  which  has 
not  acquired  jurisdiction  of  the  person  or  the 
subject-matter  of  the  action  is  void,  and  auhject 
to  collateral  attadc. 

[Ed.  Note.— For  other  cases,  aee  Judgment, 
Cent  Dig.  (S  924,  926;  Dec.  Dig.  «»489J 


5.  GABHiBUMEirr  9s»2S5     Action  AOAimv 

GaBNISHEB  —  pEFENSK  -•  PATUENT  IHTO 

CtfUET. 

A  garnishee  who  pays  into  court  money  by 
an  order  of  a  coort  which  has  not  acquired  jo- 
risdictton  of  the  defendant  in  the  action,  or  of 
the  subject-matter  of  the  suit  cannot  plead 
such  order  and  payment  as  a  defense  to  an  ac- 
tion brought  by  such  defendant  to  recover  an  in- 
debtednesa  due  such  defendant  by  such  gar- 
nishee. 

[Ed.  Note.— For  other  cases,  see  Garnishment. 

Cent.  Dig.  H  423-427,  443,  444,  447,  450-452; 
Dec.  Dig.  ©=>235.] 

6.  Tbiai.  <&=>150,  169  —  Demurrer  to  Evi- 
dence— Motion  to  Direct  Verdict. 

A  demurrer  to  the  evidence  of  plaintiff,  or 
a  motion  to  direct  a  verdict  against  plaintiff, 
where  the  uncontradicted  evidence  shows  be- 
yond question  that  the  plaintiff  is  entitled  to 
recover,  as  claimed  in  his  petition,  is  frivolous. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  13  381-387,  3Sl);  Dec.  Dig.  «S=»150.  109.] 

7.  APPBAI,  AND  EbROB  «=S>767— PBESBRTATIOir 

VOB  Review— Bbief^Instbuctions. 

In  order  to  have  this  court  consider  assign- 
ments of  error,  based  upon  the  giving  or  refusal 
to  give  instructions  to  the  jury,  plaintiff  in  er- 
ror must  set  out  in  his  bri^  in  totidem  verbis 
the  iostructioni  complained  of. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  S  3092;  Dec.  Dig.  «S=>757.] 

Commissioners'  Opinion,  Division  No.  1. 
EJrror  from  District  Court,  Stephens  Coimty; 
J.  T.  Sahnaou,  Judge. 

Action  by  Charles  A  Lattimer  against  the 
First  State  Bank  of  Addlngton.  Judgineot 
for  ptaintur,  KoA  defendant  tnings  «rror.  Al- 
flrmed. 

TblB  1b  an  action  brought  by  Cbas.  A 
Lattimer  against  the  First  State  Batik  of 
Addlngton,  In  the  district  court  of  Jefferson 
county,  and  by  consent  transferred  to  the 
district  coart  of  Stephens  coonty,  ai>on  a 
written  Instrument  in  tlie  l^oUowlng  words 
and  figures: 

"Addington,  Okla.,  Dec.  14,  1908.  The  IMrst 
State  Bank.  Pay  to  R.  D.  Barlow  or  bearer 
eight  hundred  dollars.   J.  S.  Price,  President" 

It  ifl  averred  in  the  petition  that  said  in- 
strument of  writing  was  a  negotiable  cash- 
ier's check  or  draft,  that  '.the  plaintiff  owned 
said  check,  having  purchased  same,  paying 
full  value  thMefor,  and  that  the  same  had 
not  been  paid,  and  attached  a  copy  of 
said  paper  as  an  exhibit  to  his  petition. 

Defendant  answered,  and  denied  each  and 
every  allegation  In  the  petition,  and  denied 
that  plaintiff  was  the  owner  of  the  instro- 
ment  sued  on,  and  that  he  became  the  pur- 
chaser tlierettf,  paying  fall  value  therefw, 
and  t<a  a  further  answer  to  said  petitl<m 
averred  that  said  S.  D.  Barlow  had  been  sued 
in  the  county  court  of  Jefferson  county,  Okl., 
by  A.  Hall  &  Co.,  and  said  defendant 
garaisheed ;  that  said  defendant  had  answer- 
ed said  summons  In  gamlshmoit,  stating 
tliat  othor  parties  were  claiming  said  money, 
and  prayed  that  said  parties,  giving  thdr 
names  and  residences,  be  required  to  Inter- 
plead In  this  case  in  lieu  of  this  defendant. 
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and  praying  to  be  permitted  to  dispose  of 
Bald  funds,  and '  "that  the  said  Barlow  de- 
posited toi  said  defendaot  b&ak  the  sum  of 
$800,  In  evidence  of  which  the  d^endant  is- 
sued the  instrument  sued  on,  that  said  bank 
and  J.  S.  Price  owed  R.  D.  Barlow  nothing, 
but  that  $S00  to  redeem  the  above-motioned 
check  still  remained  in  the  First  State  Bank 
of  Aldington  for  that  purpose,  or  subject 
to  the  order  jof  the  court  having  proi>er  juris- 
diction," and  praTing  that  said  parties  be 
permitted  to  Interplead  in  lieu  of  this  defend- 
ant, and  asking  that  defendant  be  permitted 
to  dispose  of  said  funds  as  required  by 
the  court,  that  the  court  made  an  order  re- 
quiring this  defendant  to  pay  into  court  $800, 
and  requiring  said  claimants  to  be  brought 
into  court,  and  discharging  this  defendant 
from  all  further  liability  therein,  that  this 
defendant  complied  with  the  order  of  said 
court  by  depositing  said  sum  in  the  hands  of 
the  county  court,  that  W.  E.  Richardson  ap- 
peared as  attorney  for  plaintiff  In  this  case 
and  the  First  National  Bank  of  Belleville, 
Tex.,  and  filed  a  demurrer  in  tbeir  behalf 
In  the  name  of  said  bank,  that  said  court 
overruled  said  demurrer,  and  said  plaintiff 
refused  to  plead  further,  that  said  court  ren- 
dered final  Judgment  against  Barlow  and 
this  defendant,  as  garnishee,  that  said  plain- 
tiff had  had  his  day  in  court,  and  is  barred 
from  bringing  this  action,  that  said  judgment 
of  the  county  court  has  become  final,  and 
that  this  defendant  Is  released,  and  express- 
ly pleads  said  judgment  In  said  county  court 
in  bar  of  this  action. 

Plaintiff  replied  to  said  amended  answer, 
and  expressly  denied  that  the  county  court  of 
Jefferson  county  ever  obtained  jurisdiction  of 
the  person  of  said  R.  D.  Barlow  in  the  suit 
of  H.  A.  Hall  &  Go.  against  K.  D.  Barlow, 
and  denied  that  said  court  ever  had  any 
Jurisdiction  to  render  any  Judgment  in  said 
cause,  and  also  that  W.  Richardson  ever 
appeared  in  said  county  court  as  attorney  for 
plaintiff,  or  that  said  Richardson  ever  had 
any  authority  to  appear  for  plaintiff  in  said 
county  court  in  said  case,  and  alleged  that 
tbe  Judgment  pleaded  in  bar  to  plalntlfTs 
right  of  recovery  is  void,  because  said  court 
never  acquired  Jurisdiction  of  the  said  R,  D. 
Barlow. 

Upon  a  trial  of  the  cause  plaintiff  intro- 
duced in  evidence  said  instrument  sued  upon, 
and  testified  that  he  owned  the  same,  that 
he  purchased  the  same  for  full  value,  and 
that  he  never  authorized  said  W.  E.  Richard- 
son to  act  as  his  attorney  In  the  case  of  H. 
A.  Hall  &  Co.  against  R.  D.  Barlow  In  tlie 
county  court  of  Jefferson  county,  and  that 
said  cashier's  check  or  draft  liad  never  been 
paid,  and  rested  his  case. 

Defendant  demurred  to  the  evidence,  which 
demurrer  was  overruled  by  the  court ;  to 
which  action  of  the  court  the  defendant  duly 
excepted.  Thereupon  defendant  <^ered  In 
'  evidence  the  proceedings  in  the  county  court 
of  Jettersoo  county  In  the  case  of  H.  A.  Ball 


against  R.  D.  Barlow,  from  which  It  appears 
that  at  the  time  of  filing  said  suit  said  Bar- 
low was  in  the  state  of  Texas,  and  the  defend- 
ant caused  to  be  issued,  without  thtf  afiSdavit 
required  by  the  laws  of  this  state  to  authorize 
such  issue,  a  summons,  directed  to  Qie  sheriff 
of  Jefferson  county,  OU. ;  that  said  summons 
was  served  by  a  deputy  sheriff  of  Tarrant 
county,  Tex.,  upon  said  Barlow,  in  the  Jail 
of  Tarrant  county,  Tex.;  that  proctf  of  such 
service  was  made  before  W.  M.  Rea,  notary 
public  of  said  Tarrant  county;  that  concur- 
rently with  the  Issuance  of  said  summons  said 
county  court  of  Jefferson  county  also  issued  a 
summons  in  garnishment  to  the  First  State 
Bank  of  Addington  and  J.  S.  Price,  a  copy 
of  which  was  served  upon  said  Barlow  in 
Texas;  that  proof  of  service  was  made  by 
said  Rea;  that  summons  in  garnishment  was 
also  served  upon  said  garnishees;  that  the 
garnishees  answered,  stating  that  a  few 
days  prior  to  the  issuance  of  the  writ  of 
garnishment  said  Barlow  bought  a  cashier's 
check  for  $800  in  the  First  State  Bank  of 
Addingt(»i,  signed  by  its'  president;  that 
said  bank  and  J.  S.  Price  owed  R,  D.  Barlow 
notlilng;  that  the  $800  to  redeem  the  above- 
mentioned  ctaeck  still  rmaalned  in  said  bank 
for  Uiat  purpose,  or  subject  to  the  order  of 
the  court  having  proper  jurisdiction:  that 
since  the  service  of  said  writ  of  garnishment 
the  Belleville  National  Bank  of  T»:as  and 
others  have  presented  said  cashier's  check, 
and  are  claiming  and  demanding  payment  of 
said  $800,  which  demand  had  been  refused, 
pending  litigation  hu^;  that  said  gar- 
nishees asked  tliat  said  parties  claiming  said 
m<Hiey  t)e  required  to  interplead  In  this  case, 
which  was  done;  that  said  $800,  In  accord 
with  request  of  said  First  State  Bank  o£ 
Addington,  and  In  compliance  with  an  order 
of  said  county  court,  had  beei  paid  Into 
court,  and  said  garnishees  discharged;  that 
Judgment  was  rendered  against  the  defend- 
ant, and  said  money  deposited  In  court  con- 
demned to  the  payment  of  said  Judgment 
The  defendant  did  not  offer  any  evldaoce  as 
to  the  ownOTship  of  the  dieck  or  draft  sued 
upon.  There  was  also  much  other  evldeno» 
In  the  case  which  It  Is  not  thought  neceaaaiy 
to  state  for  a  propa  review  of  Uils  case. 

The  court,  hy  Its  lnatruetI<HUh  withdrew 
from  consideration  of  the  Jury  the  record  of 
the  proceedings  of  said  case  of  EL  A.  Hall  8t 
Co.  against  R.  D.  Barlow,  the  First  State  Bank 
of  Addington,  and  J.  S-  Prloe,  garnishees  in 
the  Jefferson  county  court,  and  submitted  to 
the  Jury  only  the  question  of  the  ownerslilp  of 
the  check  sned  upon;  to  which  defendant 
duly  excepted.  The  Jury  returned  a  verdict 
in  favor  of  plaintiff  for  the  sum  of  $952.31, 
upon  which  Judgment  was  rendered.  Within 
the  time  fixed  by  law,  the  defendant  moved 
the  court  to  set  aside  the  verdict  and  Judg- 
ment rendered,  and  to  grant  a  new  trial, 
which  motion  was  overruled,  and  defendant 
duly  excepted.  From  said  iodgmept,  this 
avvai  Is.  9ii06ftOBte& 
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J.  B.  Wilkinson,  ot  Doncan,  for  plaintiff 
la  error.  B.  E.  Morris,  of  Los  Anxeles,  OaL, 
Robert  Bums,  of  Oklahoma  CHty,  and  O.  M. 
MottIs,  of  Dongan,  for  defendant  In  error. 

COLLI  BB,  O.  (after  sUtlng  the  facta  as 

above).  D^UKUmt  aflstgns  tbe  ftdlowlng  er- 
cora: 

"(1)  The  court  erred  in  overruling  defendant's 
motion  for  new  trial,  which  wee  excepted  to. 

"(2)  The  court  ened  in  refusing  to  sustain 
defendant's  demurrer  to  the  evidence  of  plain- 
tiff, which  ma  excepted  to. 

"(3)  The  conrt  erred  in  refuBlng  to  snstain 
defendant's  motion  to  direct  a  verdict  for  the 
defendant,  which  was  excepted  to. 

"(4)  For  errom  of  law  occurring  during  the 
trial  and  excepted  to  at  the  time. 

"(S)  The  vndlct  and  jndgment  are  not  sos- 
tained  bv  the  evidence  and  are  contrary  to  law. 

"(6)  Tee  court  erred  in  giving  his  charge  to 
the  jury,  and  especially  in  giving  the  second 
and  third  paragraphs  of  said  charge,  which  were 
excepted  to  at  the  time. 

"(7)  The  court  erred  in  refasing  to  give  the 
defendant's  first,  second,  third,  and  fourth  re- 
quested diarge,  which  was  excepted  to  at  the 
time. 

"(8)  Hie  court  erred  In  refusing  to  submit 
defendant's  second  defense,  pleading  former  ad- 
judicaticm,  which  was  excepted  to. 

**(9)  The  verdict  of  the  jury  is  excesaiTe  and 
contrary  to  law." 

[I,  7]  Assignments  numbered  1, 4, 6, 6,7,  and 
9,  respectively,  are  not  assiffied  in  compliance 
with  mle  26  of  this  conrt,  and  hence  will  not 
te  considered.  The  second  and  third  assign- 
ments, under  the  uncontradicted  evidence  in 
this  case,  are  frivolous  and  will  be  so  re- 
garded. It  consequently  tollom  that  tlie  on- 
ly asslgnm^t  of  error  wbldi  will  be  cansid- 
ered  is: 

"Tltat  the  court  eired  in  refusing  to  submit 
defendant's  defense,  pleading  former  adjudica- 
tion," 

[1,1]  In  order  to  aecure  legal  service  of 
the  summons  in  said  case  of  H.  A.  Ball  &  Co. 
against  B.  D.  Barlow,  who  was  at  the  time 
In  the  state  of  Texas,  It  was  necessary  that 
an  affidavit  be  filed  to  show  that  service 
could  be  made  by  publication ;  that  the  sum- 
mons be  issued  by  the  derk  of  said  court  un- 
der ttte  seal  of  the  court,  and  directed  to  de- 
fendant, notifying  him  that  he  bad  been  sued 
by  the  plaintiff,  and  requiring  him  to  ans^rer 
the  petition  within  60  days  from  the  date  of 
service  of  said  summons ;  that  the  service  of 
summons  be  made  by  the  sheriff  of  the  coun- 
ty In  which  such  service  is  made,  and  proof 
of  SQch  service  made  by  affidavit  of  the  i>er- 
Bon  making  the  same  before  a  derk  of  a 
court  of  record,  or  an  officer  balding  the  aeal 
thereof,  or  bef(»-e  a  commiflsioner  appointed 
by  the  Governor  of  the  state,  under  an  act 
providing  for  the  appointment  of  commission- 
ers to  take  depositions  (Comp.  Laws  1808,  | 

In  the  said  case  of  Hall  &  Co.  against  Bar- 
low no  affidavit  was  made  showing  that  serv- 
ice in  said  case  could  be  made  by  publica- 
tion. The  summons  issued  was  not  directed 
to  the  defendant  (Barlow),  but  to  the  aktrUt 


of  Jefferson  county,  Okl.,  and  did  not  notify 
Barlow  that  he  was  required  to  answer  the 
petition  filed  In  said  case  within  60  days  aft- 
er such  service  of  summons  upon  him,  but  re- 
quired him  to  answer  the  same  within  19 
days.  The  service  was  not  made  upon  Bar- 
low by  the  sheriff  of  the  county  in  whidt 
such  service  was  made,  but  was  made  by  his 
deputy;  and  proof  of  service  of  such  sum- 
moos  was  not  made  by  affidavit  taken  before 
a  clerk  of  a  court  of  record  or  other  c^cer 
holding  the  seal  thereof,  or  before  some  com- 
missioner appointed  by  the  Governor,  under 
an  act  providing  for  the  appointment  of  com- 
missioners to  take  depositlona.  The  law  of 
this  state  authorizing  service  of  summons 
upon  nonresident  defendants  was  adopted  by 
us  from  the  state  of  Kansaa,  and  prior  to  Its 
adoption  was  construed  by  the  Supreme 
Court  of  Kansas,  and  this  construction  must 
be  regarded  as  a  part  of  said  law,  and  Is  con- 
trolling and  binding  upon  this  court. 

In  Adams  et  al.  v.  Baldwin  et  aL,  49  Kan. 
781,  31  Pac.  661,  It  Is  said: 

"To  obtain  service  by  publication  an  affidavit 
must  be  filed  stating  that  the  plaintiff,  with  due 
diligence,  is  unable  to  make  Mrvlee  of  the  sum- 
mons upon  the  defendant  or  defendants  to  be 
served.  *  *  *  In  the  action  commenced  in 
Riley  county  there  was  no  affidavit  la  accord- 
ance with  the  provisions  of  section  73  of  the 
Civil  Code.  Personal  service  of  sommons  can- 
not be  made  out  of  the  state,  woepting  in  cases 
where  service  may  be  made  by  publication. 
Service  cannot  be  made  by  publication  without 
the  filing  of  an  affidavit  as  prescribed  by  sec- 
tion 73  of  the  Code.  As  a*  suck  affidavit  was 
filed,  no  personal  service  of  summons  could 
be  made;  and  thw^ore  the  district  court  of 
Biley  county  acted  without  jurisdiction,  and  the 
ruling  of  the  trial  court  must  be  sustained. 
Shields  V.  Miller,  8  Kan.  390;  Case  v.  Bar- 
tholow,  21  Kan.  806;  Harris  r.  Olafltn,  80  Kan. 
543  [18  Pac.  8S0]." 

In  Flint  V.  Noyes,  27  Kan.  851.  It  Is  said: 
**  'In  all  cases  where  service  may  be  made  by 
boblicatitm,  personal  service  cnC  aununona  may 
be  made  out  of  the  state  by  the  sheriff  of  the 
county  In  which  such  service  may  be  made.*  In 
making  the  service  of  the  summons  out  of  the 
state,  a  sheriff  derives  his  authority  from  this 
statute,  not  from  the  state  laws  where  he  re- 
sides; and  under  this  statute  it  seems  to  us  that 
the  service  of  the  summons  must  be  made  by  the 
sheriff  in  person,  and  that  the  service  cannot  be 
made  by  a  deputy  or  any  other  person  acting  as 
a  substitute  for  him.  The  statute  authorues 
tide  summons  to  be  served  out  of  the  state  by  a 
sheriff,  and  names  no  oth^  person.  MorrU  v. 
Patchin.  24  N.  T.  894  [82  Am.  Dee.  811];  Boll- 
way  Co.  V.  Gutter,  19  Kan.  83." 

"All  exceptional  methods  ot  obtaining  Juris- 
diction over  persons  *  *  •  not  found  with- 
in the  state  must  be  confined  to  the  cases  and 
exercised  in  the  way  precisely  indicated  by  the 
sUtute."  Black  on  Judgments  (2d  Ed.)  {  232, 
and  authorities  there  dted. 

It  therefore  follows  that  the  attempted 
service  of  summons  uptm  said  Barlow  and 
the  return  thereof,  as  appears  from  the  face 
of  the  record  of  that  case,  introduced  in  evi- 
dence, were  absolutely  void,  and  the  county 
court  of  Jefferson  county,  said  Barlow  not 
meHrg  an  appearance  In  sal4  case*  never 
acquired  jurisdiction  of  the  person  of  said 
defendant  It  is  an  inflexible  rule  that  any 
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Judgment  rendered  by  the  court  npon  a  mat- 
ter not  witbln  Its  Jurisdiction  is  null  and 
TOid.  Slorse  v.  Presby,  25  N.  H.  299;  Lyles 
T.  Belles,  8  S.  C.  258;  Ponce  v.  Underwood, 
65  Ga.  601 ;  Webb  t.  Carr,  78  Ind.  455. 

In  order  to  the  validity  of  the  judgment 
the  court  must  have  jurisdiction  of  the  per- 
son, and  it  is  a  farolllar  and  universal  rule 
that  a  Judgment  rendered  by  a  court  having 
DO  Jurisdiction  of  either  the  party  or  the  sub- 
ject-matter Is  void  and  a  mere  nullity,  and 
will  be  so  held  and  treated  whenever  and 
for  whatever  purpose  it  Is  sought  to  be  used 
or  relied  on  as  a  valid  judgment.  23  Cyc 
681  and  10T4,  and  authorities  there  cited. 

[3]  The  check  or  draft  sued  on  In  the  case 
of  H.  A.  Hall  &  Co.  against  Barlow  is  a  ne- 
gotiable paper,  and  could  not  be  made  the 
subject  of  garnishment  As  defined  by  Comp. 
Laws  1909,  §!  4626,  4627,  a  negotiable  instru- 
ment is  a  written  promise  or  request  for  the 
payment  of  a  certain  snm  of  money  to  order 
or  bearer,  and  must  be  made  payable  in  mon- 
ey only,  and  without  any  condition  not  cer- 
tain of  fulfillment  Citizens'  Bank  of  Colum- 
bus, Ohio,  V.  Landls,  37  Okl.  530,  132  Pac. 
1101 ;  Farmers'  Loan  &  Trust  Co.  v.  McCoy 
ft  Spivey  Bros.,  32  Okl.  277,  122  Pac.  126,  40 
Ll  R.  A.  (N.  S.)  177. 

Sectloa  6725,  Comp.  Laws  1909,  provides: 

"No  judgment  shall  be  rendered  upon  a  lia- 
bility of  a  garnishee  arising  •  ♦  *  by  rea- 
son of  his  having  drawn,  accepted,  made,  in- 
dorsed or  guaranteed  any  n^otiable  bill,  draft, 
note,  or  other  security."' 

W  "A  judgment  rendered  by  a  court  hav- 
ing no  Jurisdiction,  either  of  the  parties  or 
the  subject-matter,  Is  a  mere  nullity,  and  will 
be  so  held  and  treated  whenever  and  for 
whatever  purpose  it  is  sought  to  be  used  or 
relied  on  as  a  valid  judgment"  23  Cyc.  6S1. 

Where  a  Judgment  Is  void  for  want  of  Ju- 
risdiction, whether  of  the  subject-matter  or 
of  the  person  of  the  defendant  It  Is  of  no 
effect  whatever,  as  an  estoppel  does  not 
merge  the  cause  of  action,  and  constitutes 
no  bar  to  further  litigation  upon  the  same 
cause  of  action.  23  Cyc.  1124. 

[f]  It  follows  that  said  county  court  never 
acquired  any  jurisdiction  of  the  subject-mat- 
ter of  said  action  of  Hall  &  Co.  against  Bar- 
low. Since  It  Is  shown  that  said  county 
court  acquired  no  Jurisdiction  either  of  the 
person  of  said  Barlow  or  the  subject-matter 
of  said  suit,  the  Judgment  in  said  action 
against  Barlow  is  void;  and,  the  judgment 
against  defendant  being  void,  the  order  of 
the  county  court  requiring  the  garnishee,  the 
defendant,  to  pay  said  sum  of  $800  Into 
court,  was  illegal  and  void,  and  such  order 
of  payment  and  the  payment  of  said  money 
into  court  does  not  afford  defendant  herein 
a  diadow  of  defense  against  this  action, 
and  therefore  the  court  did  not  err,  under 
the  evidence,  In  refusing  to  submit  to  the 
Jury  defendant's  <tefen8e  pleading  former  ad- 
JndicatloiL 


The  court  having  committed  no  error  In 
the  trial  of  this  cause,  the  Judgment  roidw* 
ed  should  be  affirmed. 

PSR  CURIAM.  Adopted  In  wluda. 


HARPER  V.  BOARD  OF  COM'RS  OP  OK- 
LAHOMA  COUNTY.   (No.  4286.) 

(Supreme  Ooart  of  Oklahoma.   June  8,  1Q1&.> 

(SvUabua  by  the  Oouri.) 

1.  States  «=a9  —  New  State  —  Terbxtobiaz. 
Laws— CouPENSATioN  of  Disthict  Clbbk. 

Section  828,  Rev.  St  tit  "Judiciary"  (U.  S. 
Comp.  St  1901,  p.  642),  relating  to  the  fees  and 
compensation  of  clerka  .of  the  district  courts  of 
Oklalioma  Territory,  by  virtue  of  section  13  of 
tlie  Organic  Act  (Rev.  Laws,  1910,  voL  1,  p.  Iviii), 
u  inconsistent  and  repugnant  to  the  Constita- 
tioB,  and  is  locally  inapplicable,  and  was  there- 
fore not  extended  to  and  did  not  remain  in  force, 
by  reason  of  section  2,  art  25,  of  the  Schedule 
to  the  OonstitutioD,  in  the  state  o£  OklahMna 
after  the  adoption  of  the  Cfmstitution. 

[Ed.  Note.— For  other  cases,  see  States,  Oent. 
Dig.  S  4 ;  Dec.  Dig.  *=»9.) 

2.  OmCEBS  ^»10&— CoMFKNSAIXOIf  OF  DZB- 

TBiCT   Clbbk— STAimss-^CoRsiiTDnoNAL- 

mr. 

Tliere  being  no  proviaioQ  of  the  statutes  or 
the  Constitution,  fixing  the  compensation  for  the 
several  clerks  of  the  district  courts  prior  to  the 
passage  of  the  act  by  the  special  or  extraordina- 
ry session  of  the  L^islature  on  March  19,  1910 
{Sees.  Laws  1910,  c.  69,  pp.  129,  139),  the  ac- 
tion of  said  Legislature  in  fixing  the  compensa- 
tion of  such  officers  is  not  in  conflict  with  Conat 
art.  23,  6  10,  forbidding  the  enactment  oC  a  law 
diminishing  or  increasing  the  emoluments  or  sal- 
ary of  a  public  officer  after  his  election  or  ap- 
pointment or  during  bis  term  of  office. 

[Ed.  Note.— For  other  cases,  see  Officers 
Cent  Dig.  SS  152-167;  Dec  Dig.  «s»100.] 

8.  Statutes  €=5>255— Compewsation  or  Dia- 
TBicT  Clbbk— TncE  or  Takinq  EIvfect. 
The  Fee  and  Salary  Act^  passed  hr  the 
Legislature  March  19,  1910,  without  the  emer- 
gency clause,  wherein  the  salaries  of  the  various 
county  officers  were  based,  for  the  respectire 
counties,  on  the  population  thereof,  to  be  deter- 
mined by  the  federal  census  of  April  15,  IftlO, 
went  into  effect  and  became  operative,  as  to 
clerks  of  the  district  courts,  on  June  17,  1910, 
by  virtue  of  section  68,  art  6,  Const,  regard- 
less of  tiie  fact  that  on  that  date  the  censna 
showing  the  population  of  such  coon  tie*  had  not 
been  omcially  promulgated  by  the  federal  offi- 
cers. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  336;  Dec.  Dig.  «=»255.] 

4.  Clebks  oe  Coubts  «=»37— Patmkzit  or  II- 

LEQAL  Claim— RlQHT  to  R£C0VKB. 

Tlie  federal  fee  bill,  in  force  in  Oklahoma 
Territory  prior  to  statehood  not  having  been 
continued  m  fotifie  by  section  2,  Schedule  (i  36U, 
Wiltiams'  Ann.  Const),  there  was  no  law  au- 
thorizing clerks  of  the  district  courts  of  the 
state  of  Oklahoma  to  claim  or  receive  a  per  diem 
fee  of  $S  per  day  for  attending  sesrions  ot  the 
court  And  where  sodi  dainu  have  been  nmim 
to  and  paid  by  the  board  of  county  commission- 
ers, the  same  may  t>e  recovered  back  from  such 
clerk  receiving  them, 

[Ed.  Note.— For  other  cases,  see  Clerki  ot 
Courts,  Cent  Dig.  S  65;   Dea  Dig.  fr=»37.] 


«=»ror  otbw  esMS  see  same  topic  and  KST-NUHBBR  to.  aU  Ksr-NumlMred  DIsmU  and  lnd«xM 
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5.  CouKTiEs  €=»75  —  Payment  of  Iu-egal 
Claim — Right  to  Recover. 

A  board  of  coantj  commisaiMien  ifl  without 
jorisdicuon  to  allow  a  claim  of  a  county  officer 
for  salary,  fees,  or  other  compensatioo,  not  au- 
tfiorized  by  law ;  and  an  officer  who  receives 
such  sums  from  the  county  treasury,  not  being 
entitled  thra'eto,  is  liable  therefor  at  the  suit  of 
the  county,  regardlea*  of  the  faet  that  no  ap- 
peal has  been  taken  from  the  action  of  the  board 
ftUowing  same. 

_  [Ed._Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  H  116,  U7,  184;  Dec.  Dig.  «=»70.j 

Commissioners'  Opinion,  Dlvlsloa  No.  1. 
Error  from  District  Conrt,  Oklahoma  Coun- 
ty ;  W.  R.  Taylor,  Judge. 

Action  by  the  Board  of  County  Coramla- 
sloners  of  Oklahoma  County  against  Hatb- 
away  Harper.  Judgment  for  plaintiff,  and 
defendant  brings  eina.  Afflimed. 

W.  P.  Haiper,  of  Oklahoma  City,  Cor  plaln- 
tlfl  in  error.  John  Bmbry  and  Sam  Hooker, 
both  of  Oklahoma  City,  tor  def«tdant  In 
ema. 

BBBWEH,  a  The  board  of  county  com- 
missioners of  Oklahoma  county  brought  this 
suit  against  Hathaway  Harper,  who  served  in 
said,  county  as  clerk  ot  the  district  court 
from  November  16,  1007,  until  January  9, 
1911,  and  the  Southern  Surety  Company, 
surety  on  his  official  bond,  tor  the  purpose 
of  recovering  certain  fees  and  emolumeuts 
received  by  him  in  excees  of  the  compensa- 
tion to  which  he  was  justly  entitled,  and  for 
certain  fees  collected  and  retained  by  bim, 
and  to  which  it  Is  alleged  he  was  not  entitled 
under  the  law.  A  jury  was  waived,  and  the 
cause  was  tried  to  the  court  Judgment  was 
rendered  In  ^avor  of  the  county  and  against 
both  defendants.  This  appeal  Is  prosecuted 
by  defendant,  Harpw. 

The  .controversy  here  Is  over  the  following 
Items,  which  entered  Into  the  judgment,  viz.: 
$3,609,  allowed  by  the  commissioners  to 
Harper  from  November  17,  1907,  to  June  17, 
1910,  and  which  represents  the  aggregate  of 
a  per  diem  fee  of  ^  per  day  for  attending 
court;  ¥360,  paid  him  by  the  county  commis- 
sioners on  claims  filed  for  per  diem  fees  for 
attending  court  after  June  17,  1910 ;  9408.1S, 
allowed  him  by  the  board  of  county  cnnmia- 
«l<HierB  as  expenses  for  running  his  office 
prior  to  Junf  17,  1910 ;  and  (l,S5a69,  excera 
of  fees  collected  and  retained,  above  the  sal- 
ary for  himself  and  assistants,  allowed  by 
the  Fee  and  Salary  Act  of  June  17,  1910 
{section  3217.  Rev.  Laws  1910),  and  aggregat- 
ing $6325.S4. 

Defendant  argues  several  propoeitlons  in 
support  of  bis  contention  that  the  county  was 
not  entitled  to  a  Judgment  against  him  for 
the  above  sums  of  money,  and  such  conten- 
tlcm  may  be  summarized  as  follows:  (1) 
That  by  reason  of  section  13  of  the  Organic 
Act  (section  73,  Wilson's  Rev.  &  Ann.  Stat 
1903),  and  chapter  16,  i  828,  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  St  1901,  p. 


642),  certain  flied  fees  and  emoluments  were 
allowed  clerks  of  the  district  courts  In  Okla- 
homa Territory,  and  that  sections  2  and  18 
of  the  Schedule  to  the  Constitution  continued 
in  force,  after  the  admission  of  the  state,  said 
laws,  fixing  such  fees  and  emoluments;  and 
that  as  such  laws  authorized  a  per  diem  fee 
of  $5  for  attending  court  and  a  certain 
schedule  of  fees  for  other  services  to  be  ren- 
dered, that  he  had  a  right  to  all  the  fees  of 
the  office,  including  the  per  diem.  (2)  His 
fees  and  emoluments,  being  fixed  by  the  laws 
at  the  time  he  went  into  office,  could  not  he 
diminished  during  the  term  for  which  he 
was  elected,  by  reason  of  section  10,  art  23, 
of  the  Constitution,  and  that  therefore  the 
Fee  and  Salary  Act  ];)as8ed  and  approved 
March  19,  1910,  without  the  emergency 
clause  (section  8217,  Rev.  Laws  1910),  was 
not  applicable  to  his  office,  because  it  would 
change  the  emoluments  thereof,  contrary  to 
tile  Constitution,  and  that  therefore,  even 
after  Its  date,  he  was  stLU  entitled  to  receive 
all  the  fees  coming  Into  his  office,  including 
the  per  diem  fees.  (S)  D^endaut  claims  that 
the  Fee  and  Salary  Act  being  based,  for  the 
several  counties,  upon  the  p<H}uIation  there- 
ot  to  be  shown  by  the  federal  census  of  1910, 
did  not  go  into  ^ect  during  his  term  of  of- 
fice, for  the  reason  that  the  result  of  the  cen- 
sus had  not  been  proclaimed  officially  during 
said  team.  (4)  That  since  no  i^peal  wac  tak- 
en from  the  action  of  the  board  of  county 
commisslcHi^  in  allowing  him  the  pw  diem 
fees  and  the  items  f<w  office  expenses,  such 
action  became  final,  and  prevoits  Uie  count? 
from  recoT«iDg  bu^  itema  in  this  suit  We 
will  dispose  of  these  contentlau  in  the  ordtt 
named. 

[1]  1.  TMs  contentl<Hi  rests  upon  the  dalm 
that  as  the  office  of  clerk  of  the  district  court 
was  created  by  section  2,  art  17,  of  the  Con- 
stitution, and  Is  a  county  office  and  tliat  as 
section  18  of  tbe  Schedule  to  the  C<»stltn- 
tion  provides  that  such  officer  diall  be  enti- 
tled to  such  salary  and  cwnpensation  as  was 
provided  for  such  offlcra  "by  the  laws  of  the 
territory  ot  Oklahoma";  that  he  was  enti- 
tled, as  BU(di  clerk,  to  charge,  collect,  and  re- 
tain as  his  own  fees  for  performing  the  vari- 
ous services  and  duties  of  said  office,  in  ac- 
cordance with  the  federal  fee  bill,  contained 
in  section  828,  U.  S.  Comp.  Stats.  1001,  c. 
16,  tit  "Judiciary,"  which  was  in  force  In 
Oklahoma  Territory  prior  to  statehood,  by 
reason  of  section  13  of  the  Organic  Act  as 
found  at  page  Ivlil,  vol  1,  Bev.  Laws  1910,  un- 
der* which  Oklahoma  Territory  was  organiz- 
ed. It  Is  quite  true  that  mdi  clerlLg,  prior  to 
statehood,  were  allowed  for  their  compensa- 
tion the  fees  mentioned  in  such  federal  fee 
bill,  and  that  this  fee  bill  was  not  only  put 
In  force  in  Oklahoma  Territory,  but  ranaln- 
ed  so  in  force  therein  until  the  admission 
of  tbe  state  into  the  Union;  It  Is  earnestly 
urged  here,  with  c<Haslderable  show  of  reason, 
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were  this  now  to  be  consiaered  as  of  first 
Impression,  tbat  this  fee  bill  was  brought  over : 
and  continued  In  force  by  section  18  of  the 
Schedule  to  tlie  Constitution.  But  thi«  point 
la  no  longer  open;  It  has  been  passed  upon 
by  this  court  In  at  least  three  cases:  First, 
In  that  of  Bobart  t.  Anderscm,  24  Okl.  82, 
103  Pac.  142,  20  Ann.  Cas.  142,  whldi  was  a 
case  InvolTing  the  fees  of  the  dert  of  the 
Supreme  Court.  In  that  case,  while  It  is 
true  the  office  of  cleric  of  the  district  court 
and  the  question  of  his  compensation  were 
not  directly  InTOlved,  yet  it  Is  pointed  out 
that  the  laws  In  force  In  Oklahoma  Territory, 
relative  to  the  compensation  of  such  clei^s, 
were  not  continued  in  force  by  the  Constitu- 
tion, for  the  reason  that  they  were  locally 
Inai^Iicable.  But  if  this  was  dictum  in  that 
case,  such  claim  cannot  be  made  to  the  rea- 
soning and  holding  in  tbe  case  of  State  ex 
rel.  Beardon  v.  Harper,  83  Okl.  BT2,  128  Pac. 
loss,  in  which  case  Mr.  Justice  Williams 
used  in  tbe  text  the  following  language: 

"By  section  2,  art  17,  of  the  Constitution,  the 
office  of  clerk  of  th«  district  court  is  created  in 
each  organized  coun^  of  this  state.  It  is  there- 
fore contended  by  defendant  in  error  that,  the 
clerk  of  tbe  district  court  under  the  state  gov- 
emment'beiDg  a  county  officer,  section  18  of  tbe 
Schedule  applies,  and  the  salary  and  compensa- 
tion by  said  section  provided  for  sudi  office  is 
that  'provided  by  the  laws  of  the  territory  of 
Oklahoma  for  like  named  officers.*  That  tbe  act 
of  the  legislative  assembly  of  the  territory  of 
Oklahoma,  providing  fees  and  compensation  for 
the  clerks  of  the  district  courts,  was  void  is  well 
settled.  Pitts  v.  Logan  County,  3  Okl.  719,  41 
Pac  584;  Bohart  et  al.  v.  Anderson,  24  Okl. 
82,  103  Pac.  742.  20  Ann.  Gas.  142:  United 
States  v.  MacMillan,  165  U.  8.  504, 17  Sup.  Ct. 
S9&,  41  Jj,  Ed.  805.  Section  13  of  tbe  Organic 
Act  (Act  May  2,  1890,  c.  182,  26  St  at  U  88), 
providing  that  'there  shall  be  allowed  to  the  at- 
torney, marshal,  clerks  of  the  Supreme  and  dis- 
trict courts  the  same  fees  as  are  prescribed  for 
similar  services  by  8ncb_perBona  in  chapter  16, 
title  "Judiciary,"  of  the  Revised  Statutes  of  the 
United  States,'  was  held  in  Bohart  et  al.  r.  An- 
derson, supra,  to  be  locally  inapplicable,  and 
therefore  neither  extended  to  nor  remained  in 
force  after  tbe  erection  of  the  state." 

Still  later,  In  the  case  of  Board  of  Ca 
Com'rs  V.  Ernest,  147  Pac.  322,  the  reasoning 
of  the  two  former  cases  Is  somewhat  extend- 
ed, and  the  court  holds  in  the  ^llabus  as 
follows: 

"Section  18  of  the  Organic  Act  (Wilson's  Rer. 
A  Ann.  St  1903,  f  73)  and  chapter  16,  title  'Ju- 
diciary,* C  Rev.  Stat  U.  S.  (U.  S.  Gomp.  St 
1901,  p.  642),  relating  to  the  fees  and  compensa- 
tion of  the  clerks  of  the  district  courts  of  the 
territory  of  Oklahoma,  are  Inconsistent  with  and 
repugnant  to  the  Schedule  to  Oonstituti(m  (arti- 
cle 25^  I  2).  as  veU  locally  inapplicable; 
lience  were  not  put  la  foroo  in  the  state. ' 

From  ttie  Bl>oTa  cases,  It  will  be  seen  tbat 
It  Is  now  settled  that  tbe  federal  fee  bill,  nn- 
dv  wblch  tb»  cderks  at  tiie  district  ooorts  In 
OUalmna  Xerrttoir  reodved  their  fees  and 
eoudiiaientB,  was  not  extended  hk  fines  aa 
effaetm  and  operatiTe  in  ttie  state  of  Okla- 
homa, bgr  SBf  pnffUon  of  the  OoastttoUon,; 
and  therefore,  soeh  ^riu,  after  the  erection 
ot  the  state,  were  h^Ming  ofltce  and  perfmrm- 
inc  Ibe  duties  ooDneetedi  therewith  Wtthvot 


any  fixed  and  certain  oompenaation  having 
been  provided  by  law.  It  was  held  In  B<^rt 
T.  Anderson,  supra,  and  Commissioners  v. 
B]me8t,  supra,  however,  that  although  there 
was  no  compenaatioa  fixed  by  law,  yet  that, 
Inasmuch  aa  it  clearly  ^ipeared  that  It  was 
the  Intentlwi  of  the  lawmakers  that  such 
clerks  should  leeetve  reasonable  compensa- 
tion, to  be  fiixed  by  law,  nntU  it  was  so  fixed, 
they  would  be  entitled  to  a  reasonable  com- 
pensation, to  be  determined  by  the  proper 
tribunal 

[Z]  2.  Defendant's  fh-st  contention,  having 
beea  decided  adversely  to  him,  his  second.  In 
whlt^  be  invokes  section  10,  art  23,  of  tbe 
Otffistltotlon,  as  prohiUting  a  diange  in  an 
oflkoer's  oon4>en8atlon  daring  his  term  of  of- 
fice, iMee  the  foundation  upon  vrtilcfa  it  Is 
predicated;  for,  it  lie  was  holding  an  oOoe 
for  which  the  law  fiixed  no  salaiy  or  other 
compensation,  it  certainly  follows  ttiat  a  leg- 
islative enactment,  fixing  a  salary  for  aatih 
office,  could  not  be  op«i  to  the  charge  that 
it  changed  the  salary  already  ^sfytg.  Then, 
so  far  as  this  contention  is  concerned,  there 
Is  no  reason  why  the  fee  and  salary  bill,  ap- 
proved by  the  Governor  oo  Mardti  19,  1910; 
without  tbe  emerg^cy  clanse,  shoold  not  af- 
fect and  be  ai^llcable  to  def^daot.  Ihat  it 
was  so  applicable  was  held  in  the  case  of 
State  ex  rel.  Beardon  w  Harper,  mspia^ 
wherein  it  is  said  In  the  text: 

"As  to  the  office  of  district  clerk,  where  no 
compensation  had  been  fixed,  we  conclude  that 
tbe  fee  and  salary  bill  of  March  19,  1910,  be-, 
came  effective  90  days  after  the  adjournment  ci 
the  session  of  the  Legisiatote  at  whidi  it  ma 
passed." 

[3]  3.  nils  contention,  that  the  fee  and 
salary  act  was  not  in  force  daring  defend* 
ant's  term  of  office,  because  tbe  fedwal  oen- 
sua,  giving  the  population  of  Oklahoma  coun- 
ty, bad  not  been,  during  such  time,  ctfOclally 
promulgated,  lilEewise  falls  under  the  decision 
of  State  ex  rel.  Beardon  v.  Harper,  supra. 
In  that  case,  the  court.  In  an  addendum  to 
the  opinion,  written  oa.  r^earing,  goes  Into 
and  analyzes  this  coatention  at  consldnable 
length,  and  It  would  serve  no  good  puipoee  to 
restate  here  tbe  reasoning  by  which  the  ooort 
in  that  caas  rcAx^ed  the  condosiOT  that  tbe 
act  In  question  did  go  into  effect  90  day*  aft- 
er its  approval,  and  regardless  of  whetha 
the  federal  census  had  been  ^^aUy  j^omnl- 
gated,  fnrtfaer  than  to  quote  £KMn  tha  «|riB- 
ion  the  following: 

"There  is  nothing  In  said  act  to  hidlcate  that 
it  was  not  intended  ^r  it  to  go  Into  efbct  as 
provided  by  section  S8,  art  6,  of  the  Gonatltu- 
tion.  Said  act,  having  gone  Into  effect  00  days 
after  the  adjonmment  of  tbe  Legislatare,  ap- 
plied to  every  connty  }n  the  state.  Th»  fact 
that  the  federal  census  of  1910  may  not  have 
been  officially  promulgated  as  to  Oklah(Hua  coun- 
ty on  the  date  that  said  act  went  into  effect 
to  wit  Jnne  17,  1910,  did  not  prevent  said  act 
from  applying  to  Mid  county.  Under  the  Salary 
and  Fee  Act  of  March  19. 1910;  it  was  the  duty 
of  the  defendant  In  error,  as  cletfc  ef  the  dis- 
trict court  of  said  county,  to  file  a  verifled  re- 

Srt  ef  Us  work  for  the  precedlug  montii,  rtiow* 
r  the  total  fees  diarged  tn  ead  ease  and  tbt 
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total  fees  collected  {□  each  case,  and  to  pa;  all 
sock  feei  into  the  county  treasury.  Then  the 
county  owed  him  his  salarr  for  such  month,  but 
said  salary  could  not  be  computed  until  the  fed- 
eral census  had  been  promulgate,  which  was  to 
be  taken  as  of  the  date  of  April  IB,  1910.  This 
eonstmction  ia  reasonable,  and  gives  a  fair  oon- 
struction  to  the  entire  act  E^wciaUj  is  this  ao 
as  to  tbe  office  here  in  qaestion,  where  there  was 
no  statute  In  force  regulatiuK  the  charges  there- 
for." 

[S]  4.  On  this  point,  it  ia  sufficient  to  say 
tbat  it  is  well  settled  by  the  decisions  of  this 
state  that  a  board  of  county  commissioners 
Is  without  jurisdiction  to  allow  a  claim  of  a 
county  officer  for  salary,  fees,  or  other  com- 
pensation, not  authorized  by  law,  and  that 
an  officer  who  receives  such  from  the  county 
treasury,  not  being  entitled  thereto,  is  liable 
therefor  at  the  suit  of  the  county,  regardless 
of  the  fact  that  no  appeal  has  been  taben 
from  tbe  action  of  the  board  aliowiug  such 
sum.  Anderson  Y.  Board  of  Co.  Com'rs,  143 
Pac.  1145;  Ziegler  v.  Board  of  Co.  Com'rs, 
144  Pac.  381;  OrendorET  y.  Board  of  Co. 
Com'rs,  144  Pac  383;  Huntington  et  al.  v. 
Board  of  Co.  Com'rs,  144  Pac.  38S ;  Russell  v. 
Board  of  Ca  Com'rs,  144  Pac.  580;  Board  of 
Co.  Com'rs  v.  Ernest,  147  Pao.  322. 

This  disposes  of  the  fourth  and  last  gen* 
eral  contention  made  by  defendant,  adverse- 
ly to  hlip ;  and  this  necessitates  the  Anal  du- 
ty ot  examining  the  Items  entering  Into  tiie 
Judgment,  to  see  if  they,  or  any  of  them,  were 
improperly  included  therein. 

[4]  The  first  Item  entering  into  the  Judgment 
Is  $3,609,  per  diem  fees,  claimed  by  the  clerk 
and  paid  by  the  commissioners  prior  to  the 
passage  of  the  Fee  and  Salary  Act  mentioned 
supra.  The  legality  of  this  fee  and  of  the 
action  of  the  county  commissioners  In  allow- 
ing it  to  a  district  clerk  has  been  passed  np- 
on  by  this  court  in  Board  of  County  Conunis- 
sloners  v.  Ernest,  supra,  wherein  it  is  said: 

"During  the  year  1009,  the  board  of  conn^ 
commissioners  of  Grant  county  allowed  the  de- 
fendant in  error,  who  was  at  the  time  clerk  of 
the  district  court  of  said  county,  a  fee  or  charge 
of  $5  per  day  for  attendance  upon  the  court  dur- 
ing its  sessions  held  in  the  months  of  October, 
1908,  and  June,  1900.  Held  that,  there  being 
no  statute  authorizing  such  charge,  the  board, 
not  liaving  the  inherent  right  to  fix  fees  or 
charges  of  public  officers,  was  without  jurisdic- 
tion in  the  premises,  and  its  action  was  there- 
fore void." 

TberefcMre  this  sum  was  Improperly  obtain- 
ed by  defendant  from  tbe  county,  and  was  re- 
coverable from  him  in  this  suit 

The  next  item  of  ¥S60  was  likewise  based 
upon  a  claim  for  per  diem  fees,  after  the 
passage  ot  said  Fee  and  Salary  Act,  and  whldh 
was  also  allowed  upon  a  dalm  of  defendant 
by  the  coun^  commissioners.  Having  held 
that  the  Fee  and  Salary  Act  was  in  force  and 
applicable  to  defendant,  and  as  It  provided 
that  he  should  receiver  a  certain  salary  as 
full  comirensatlffli  for  the  services  of  his  of- 
fice, It  necessarily  follows  tbat  he  received 
this  sum  illegally  from  the  county,  and  that 
It  ought  to,  and  can  be,  recovered  back. 


Tbe  Item  of  $408.15  was  claimed  by  and 
allowed  defendant  for  office  expenses  prior  to 
the  passage  of  tbe  Fee  and  Salaiy  Act 
While  at  that  time  there  was  no  fixed  cooa- 
p^iaatlon  to  be  paid  to  this  officer,  yet,  as 
has  been  seen,  he  was  entitled  to  a  reasona- 
ble oompensatlon  for  performing  the  services 
of  tbe  office,  and  In  fact  did  charge,  collect, 
and  rec^ve  certain  fees  for  die  various  kinds 
of  services  performed  during  that  time,  and 
his  right  to  retain  aald  fees,  exc^t  as  to  the 
per  diem,  has  not  been  brought  into  questloa. 
It  may  also  be  added,  that  tbe  fees  so  re- 
o^ved  during  this  period  amounted  to  quite  a 
large  sum ;  the  office  being  ran  upon  a  fee 
basis— that  Is,  the  derk  retained  aU  the  ordi- 
nary fees  and  ehatgea  as  bis  own — It  ought 
to  follow  that  he  should  have  paid  his  own 
expenses  for  stamps,  incidentals,  etc.,  for  his 
office.  He,  therefore,  had  no  right  to  demand 
and  receive  from  tbe  county  reimbursement 
for  same. 

As  to  the  last  item  Involved,  that  of  $1,- 
858.69,  which  represents  the  excess  of  fees 
collected  and  retained  after  June  17,  1910, 
alwve  the  salary  allowed  for  himself  and  as- . 
sistauts,  there  is  no  possible  basis  for  mafcTng 
a  claim  upon  his  part  that  he  was  entitled  to 
retain  said  fees,  except  upon  the  contentiou 
that  the  Fee  and  Salary  Act  was  not  appli- 
cable to  him,  which  has  been  held  against 
him. 

It  follows,  therefore,  tbat  all  of  the  items- 
Indnded  In  the  present  Judgment  were  prop- 
er charges  against  tbe  defendant  and  In  favor 
of  the  county,  and  that  there  was  no  error  in 
so  declaring,  which  results  in  an  affirmance 
of  tbe  case. 

PBBCURIAK.  Adopted  In  wbdflb 


DENMAN  V.  BBENNAMBN  eC  aL 
(No.  4077.) 

(Supreme  Court  of  Oklahoma.    April  20,  1915. 
Behearing  Denied  July  8,  1916.) 

/Syllabus  by  the  Oowt.) 

1.  EviDiNoa  <g»459— PABDIf-WoiM  CORPO- 

BATIONB. 

A  promissory  note,  the  body  of  which  is  In 
the  usual,  simple  form,  and  signed,  "F.  V.  3. 
Ca,  By  W.  M.  D.  Direct  J.  A.  Z.  Direct  B. 
M.  IMrect  J.  W.  Mc.  Direct  H.  C.  C.  Direct  D. 
B.  A.  Pres."— the  first  name  being  that  of  a 
corporation,  is  not  necessarily  tbe  independent 
obligation  of  the  corporation,  but  is  ambiguoas 
ia  toe  sense  tliat  it  was  not  error  to  admit  pared 
evidence  to  ^ow  the  intention  of  the  parties 
was  to  obligate  themselves  for  its  payment. 

[Ed.  Note.— Fbr  other  cases,  see  Evidence, 
Cent.  Dig.  K  1722,  1906-1910,  210&-2114; 
Dec.  Dig.  <^»450.] 

2.  PLEAOmO  «8=5l65— RlM-T— Answeb. 

A  reply  need  not  be  filed  when  tbe  answer 
does  not  really  set  op  new  matter,  but  rather 
evidential  facts  In  tbe  way  of  a  dfenial  to  tbe 
plaintiff's  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  fi  321,  323 ;  Dec.  Dig.  «s»165.1 


4s>Por  other  c«s«  »m  same  topi«  and  KBT-NUMBBR  In  all  Key-Miurimea  Dlgwu  and  IndeiM 
149P.-70 


Digitized  by 


Google 


1106 


149  PACIFIC 


BBPORXEE 


8.  Tbial  «=>70— Reopening  Case— Refusal 
TO  Recall  Jury— Discbetion. 

A  party  to  a  lawsuit,  who  voluntarily  re- 
mains away  from  the  trial  of  his  case  until 
the  jury  has  retired  and  before  they  return  a 
verdict,  cannot  complain  because  the  court  de* 
clines  to  recall  the  jur^  on  Ms  appearance  for 
the  purpose  of  permitting  him  to  testify.  Tbi 
court's  action,  being  discretional,  Is  never  er- 
ror, unless  abused. 

fEd.  Note.— For  other  cases,  see  TriaL  Cmt. 
Dig.  §  166 ;  Dec.  Dig.  «=>70.] 

Commissioners'  Oplnltm,  DlTislon  No.  4. 
Error  from  District  Court,  JefTerson  Coan^ ; 
Frank  M.  Bailey,  Judge. 

Action  by  A.  A.  Brennamen  and  others 
against  W.  M.  Denman  and  otbers.  Judg- 
ment for  plaintiffs,  and  defendant  named 
brings  error.  Affirmed. 

This  action  was  brought  in  the  district 
court,  Jefferson  county,  by  defendant  In  er- 
ror Brennamen  against  W.  M.  Denman,  plain- 
tiff in  error,  J.  A.  Zackary,  Roy  Martin,  J.  S. 
McKnlght,  H.  C.  Cutler,  and  D.  E.  Ackerman, 
upon  the  f(dlowlng  written  Instrument: 
"$337.00.      Waurika,  Okla.,  Sept  25,  1906. 

"One  day  after  date  we  promise  to  pay  to  the 
order  of  A.  A.  Brennamen  three  hundred  and 
thirty  seven  and  no/100  dollars  at  the  bank  of 
Waurika,  Waurika,  Oklahoma,  value  received 
with  interest  at  10  per  cent,  per  annpm 
date  until  paid. 

"Fanners'  Union  Stock  Co., 

"By  W.  M.  Denman,  Direct 
"J.  A.  Zackary,  Inrect 
"RoyMartin,  Direct 
"J.  W.  McKnight,  Direct 
"H.  C.  Cutler,  Direct 
"D.  E.  Ackerman,  Pres." 

Indorsed: 

"January  25,  '08,  received  on  within  note 
twenty-five  dollars." 

The  petition  alleges,  in  addition  to  the  usu- 
al allegations,  that  defendants  promised  and 
agreed  with  plalntUf  to  be  individually  li- 
able and  bound,  and  that  the  note  was  sign- 
ed with  such  understanding.  On  May  10, 
1911,  defendants  Denman,  Zackary,  Martin, 
and  AlcKnight  filed  a  Joint  demurrer  stating: 
E^rst,  the  petition  did  not  set  up  sufficient 
facts  to  constitute  a  cause  of  action ;  second, 
because  the  petition  on  its  face  shows  that 
tf  plaintiff  has  a  cause  of  acUon,  same  was 
against  Farmers'  Union  Stock  Company,  and 
not  against  them;  which  on  September  19, 
1911,  was  heard,  overruled,  exception  saved, 
and  leave  to  answer.  Default  was  entered 
against  defendants  Cutler  and  Ackerman  for 
want  of  plea.  Other  defendants  on  November 
28,  1911,  filed  Joint  answer  verified  by  defend- 
ant Zackary,  consisting  of  a  general  denial, 
and  alleging  that  the  note  sued  on  was  the 
debt  of  the  "Farmers  Union  Stock  Company," 
a  corporation,  and  signed  by  them  as  agents 
and  not  in  their  individual  capacity;  that 
plaintiff  in  error  knew  their  authority  in  the 
premises,  and  that  the  note  was  the  debt 
of  the  corporation,  and  not  the  individuals, 
to  which  answer  no  reply  was  filed.  The 
cause  was  tried  December  7,  1911,  to  a  Jury. 
At  the  c<Naclu6i<»i  of  the  defendant  in  error's 


evidence  the  answering  defendants  entered  a 
demurrer,  which  was  sustained,  except  as  to 
Denman.  Some  Immaterial  testimony  was 
taken  on  behalf  of  Denman,  after  which  bis 
attorney  stated  that  it  was  then  11  o'clo<A 
and  his  client  (Denman)  would  arrive  on  the 
11:40  a.  m.  train,  and  moved  the  court  to 
recess  until  such  time,  which  was  denied  and 
exception  taken.  Upon  motion  of  the  defend- 
ant In  error,  the  court  Instructed  a  verdict 
against  Denman  and  Ackerman,  to  which 
Denman  excepted.  It  further  appears  that 
the  court  then  gave  written  Instructions,  to 
which  no  exception  appears  to  have  been 
taken  or  saved,  and  after  argument  the  Jury 
retired;  that  soon  thereafter  attorney  for 
Denman  stated  to  the  court  that  his  client 
was  then  in  court  and  had  a  good  and  valid 
defense  to  the  action;  that  the  Jury  was 
still  deliberating,  and  moved  the  recall  of 
the  Jury,  to  permit  him  to  testify  In  his  own 
behalf,  which  was  denied  and  exception  tak- 
en. The  Jury  returned  the  verdict  for  de- 
fendant In  error,  and  In  due  course  motion 
for  new  trial  was  filed,  heard,  overruled,  ex- 
ception taken,  and  Judgment  rendered  for 
defendant  In  error,  from  which  Denman  alone 
appeals  and  assigns  as  error  the  following: 

"First  The  court  erred  in  overruling  the  de- 
murrer to  plaintiff's  petition. 

"Second.  In  admitting  evidence  offered  on 
the  part  of  plaintiff  and  objected  to  by  defend- 
ant. 

"Third.  In  the  admission  of  evidence  dis- 
puting the  allegations  of  defendant's  answer, 
when  same  had  not  been  denied  by  any  plead- 
ing on  the  part  of  the  plaintiff. 

"Fourth.  In  refusing  and  ruling  oat  compe- 
tent evidence  offered  on  the  i>art  of  Che  defend- 
ants. 

"I<'^fth.  In  refusing  to  postpone  the  further 
hearing  of  the  cause  for  45  minutes  and  enable 
defendant  Denmnn  to  testify. 

"Sixth.  In  peremptorily  instructing  the  jury 
to  return  the  verdict  against  Denman  when 
there  was  evidence  before  the  jury  for  which 
reasonable  minds  could  have  baaed  a  verdict 
In  his  favor. 

"Seventh.  In  refusing  the  request  of  the  de- 
fendant Denman  that  the  jury  be  recalled  and 
he  be  permitted  to  testify  in  his  own  behalf, 
he  being  present  in  court  long  prior  to  the  time 
that  the  verdict  was  renderra. 

"Eighth.  In  overruling  the  defendant's  mo- 
tion for  new  triaL 

"Ninth.  Because  the  verdict  and  judgment  is 
contrary  to  law  and  the  evidence  introduced 
in  said  cause." 

Jones  &  Green,  of  Waurika,  for  plaintiff  in 
error.   Bridges  &  Vertreea,  of  Waurika,  for 

defendants  In  error. 

WATTS,  C.  (after  stating  the  facts  as 
alK>ve).  [1]  I.  Assignments  1,  2,  4,  8,  8,  and 
9  may  be  considered  together  as  embracing 
but  one  question. 

On  the  face  of  the  note  as  herein  set  out. 
Is  It  ambiguous  In  the  sense  that  it  was  erroi 
to  admit  parol  evidence  to  show  that  the  in- 
tentltm  of  the  parties  was  to  obligate  them- 
selves to  Its  payment?  Upon  this  pr<HK>sl< 
tlon  we  think  the  courts  have  discussed  and 
differed  in  their  views  beyond  all  bope  of 
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Immediate  reoonclllatlon,  and  If  the  Snpreme 
Court  of  this  state  had  not  heretofore  chosea 
the  afilrmatlve.  we  would  find  mudx  difficulty 
In  our  allnemeut  Justice  Dunn  (Wlers  et 
al.  V,  Treeae,  27  CMeI.  774,  UT  Pac  182)  very 
carefully  consddered  the  qneatlon,  InvpMns 
a  note  equally  as  difficult  as  the  one  under 
oonslderatloD.  to  wit: 
•*f4O.00      Glerduid.  O.  T.,  Sept.  6tb,  1901. 

*'Jaiiaary  1st,  1904,  ifter  date,  the  Green- 
wood iiin  Co.  promise  to  pay  to  S.  N.  Trees* 
&  Pon  or  bearer,  forty  dollars  at  the  Triangle 
Bank  of  Cleveland,  O.  T.,  value  received  with 
intereht  at  10  per  cent  per  annam.  No.  S. 
Due  Jan.   Ist,  1901. 

"M.  A.  Wiera,  Pres.  of  Company. 

*'W.  A.  Moore,  Sec." 

We  call  especial  attention  to  the  reading 
and  signing  of  the  note  last  referred  to: 
"The  Greenwood  Gin  Co.  promise  to  pay." 
"iSlgnedJ   M.  A.  Wiera,  Prea.  of  Company. 
"W.  A.  Moore,  Sec." 

We  quote  Judge  Dunn  as  follows: 
"It  appears  that  on  the  trial  of  the  action 
the  court  admitted,  over  Oie  objectlML  of  plain- 
tiffs in  error,  evidence  showing  that  the  note 
was  signed  by  them  in  their  personal  capacity, 
and  that  it  was  intended  to  bind  them,  and  not 
the  Greenwood  Gin  Company.  Courts  in  which 
this  proposfticoi  bad  been  presented  and  passed 
on  have  left  no  field  for  original  research  or 
expression,  and,  in  passing  on  the  same,  we 
content  ourselves  with  a  quotation  from  two 
well-considered  cases  which  disclose  the  state 
of  the  law  and  wliicfa  express  our  views. 

"The  Supreme  Court  of  Maryland,  In  the 
CAM  of  Lenin  &  Rand  Power  Co,  v.  Sinsheimer, 
48  Md.  411,  30  Am.  Rep.  472,  in  holding  parol 
evidence  admissible  in  such  case,  said :  'The 
construction  of  written  inBtruments,  signed  by 
persons  describing  themselvta  as  agents,  or  as 
officers  of  corporations,  has  been  a  fruitful 
source  of  litigation,  and  the  decisions  are  con- 
flicting and  in  many  cases  unsatisfactory.  Not 
that  tnere  seems  to  be  any  difficulty  in  regard 
to  the  rules  of  law  which  onght  to  govern  in 
the  interpretation  of  contracts,  but  in  the  ap- 
.  plication  of  such  rules  to  each  particular  case. 
The  subject  is  fully  considered  b^  I^arsons  on 
Notes  and  Bills,  Story  on  I'romissory  Notes, 
Byles  on  Bills  of  Exchange;  and  we  do  not 
propose  to  examine  in  detail  the  many  cases 
referred  to  by  these  writers,  nor  attempt  the 
fruitless  task  of  reconciling  conSicting  deci- 
sions. After  all,  the  question  whether  one  sign- 
ing a  note  or  accepting  a  bill,  as  an  officer  of 
a  corporation,  means  to  bind  himself  personally 
is  a  question  of  intention  between  the  parties 
to  the  instrument ;  and  this  intention,  we  ad- 
mit, as  a  general  rule,  munt  be  determined  by 
the  face  of  the  paper  itself.  Where  one  hav- 
ing anthority  accepts  a  bill  in  such  a  manner 
as  manifests  an  intention  not  to  bind  himself, 
but  to  bind  a  corporation  of  which  be  la  an 
officer,  and  to  be  paid  out  of  the  funds  of  the 
corporation,  it  is  clear  in  such  a  case  the  ac- 
ceptance will  not  bind  him  personally.  But 
cases  frequently  occur,  owing  to  the  almost  in- 
finite variety  In  forms  of  expresrion  and  in 
the  use  of  words,  in  which  it  is  difficult  to  de- 
termine from  the  face  of  the  paper  itself 
whether  the  party  signing  means  to  bind  him- 
self, and  adds  his  official  character  merely  for 
tbe  purtiose  of  Indicating  the  character  in 
which  be  acts,  or  whether  the  official  character 
is  added  for  tbe  purpose  of  showing  he  does 
a  mere  ministerial  act,  and  that  the  promise 
is  made  and  the  obligation  incurred  for  and 
in  behfljf  of  the  corporation.  In  other  words, 
does  he,  in  the  language  of  the  court  in  Brad- 
lee  T.  Boston  Glass  Com'y,  16  Pick.  (Mass.) 
347,  "iwply  the  •sscutLBg  band  as  the  Instru- 


ment of  another,  or  the  prcmiisfaig  and  engaging 
mind  of  a  contracting  party"?  In  such  cases, 
where  there  is  such  ambiguity  on  tbe  face  of 
the  paper  as  to  be  consistent  with  either  con- 
stmctioD,  whether  one  means  to  bind  himself 
personally,  or  acts  only  in  an  official  capacity, 
parol  evidence  is  dearly  admissible,  to  prove 
the  circumstances  under  which  tbe  contract 
was  made,  or,  in  other  words,  to  prove  the 
true  nature  of  the  teansaction.  Haile  et  al.  v. 
Pierce,  32  Md.  330,  3  Am.  Rep.  139;  1  Am. 
Ijcading  Cas.  Marg.  933,  notes  to  Rathbon  v. 
Budliug  and  Pentz  v.  Stanton.  Parol  evidence 
in  such  eases  does  not  contraAct,  alter,  or  add 
to  the  written  instmment,  but  explains  tbe  in- 
tention of  the  parties,  and  which  could  oot 
be  ascertained  with  any  degree  of  certainty 
from  the  face  of  the  instrument  Itself.* " 

Again,  In  70  Iowa,  601,  81  M.  W.  947,  Heff- 
ner  v.  Brownell: 
"We  promise  to  pay  Daniel  Heffner,"  ete. 
"(SignedJ  Independence  Mfg.  Co., 

"D.  I.  Brownell,  Pres. 

"D.  B.  Santord,  Sec." 

Quoting: 

"In  the  case  at  bar  it  may  be  considered  that 
the  Independence  Manufacturing  Company  Is 
bound,  and  still  tbe  questlMi  remains  whether 
tbe  defendant  is  not  also.   Tbe  note  purports 

on  Its  face  to  be'  the  note  of  all  the  persons, 
including  the  corporation,  who  executed  it. 
There  is  nothing  tm  tbe  face  of  the  note  whidi 
indicates  that  the  defendants  signed  it  as  presi- 
dent of  the  manufacturing  company,  and  for  It. 
*  •  •  The  courts  have  been  called  on  to  de- 
termine who  is  lK>und  on  notes  similar  in  some 
respects,  and  yet  all  to  which  our  attention  has 
been  called  are  different  from  tbe  instrument 
sued  on.  Some  of  these  do  not  disclose  the 
name  of  any  principal  except  tbe  persons  who 
have  signed  the  note,  or  claim  to  have  done 
so  In  a  representative  capacity.  In  this  cobc, 
as  the  note  purports  to  buid  botb  the  corpora- 
tion and  the  defendant,  and  there  is  nothing  to 
indicate  that  the  defendant  was  president  of  the 
corporation,  or  liad  signed  the  note  for  it,  or 
in  Its  behalf,  we  think  he  is  bound  personally, 
and  that  the  letters  'Pres:'  must  be  r^rded 
simply  as  descriptive  of  the  person  to  whose 
signature  they  are  appended.  It  follows  that 
tbe  court  erred  in  sustaining  the  demurrer." 

In  McCandless  v.  Bdle  Plain  Canning 
Co.,  78  Iowa,  161,  42  N.  W.  635,  4  L.  R.  A. 
396,  16  Am.  St  Rep.  429,  the  note  In  queatlcm 
reads: 

"We  promise  to  pay  to  Eliza  J.  McCandless," 
etc.  Belle  Plain  Canning  Co., 

"A.  J.  Hartman,  President. 
"H.  Wessell,  Secretnry." 

In  this  case  the  facta  were  that  tbe  Belle 
Plain  CannlDK  Company,  defendant,  was  a 
corporation.  No  defense  was  made  la  Its  be- 
half, and  Judgment  rendered  against  It  by  de- 
fault The  def^dants  Wessell  and  Hartman 
claimed  tbey  were  not  liable  upon  the  note 
because  tbey  signed  same,  not  as  individuals, 
but  for  and  in  bebaU  of,  the  Belle  Plain  Can- 
ning Company.  A  number  of  witnesses  were 
introduced  upon  the  trial,  and  the  testimony 
was  taken  as  to  what  occurred  when  the  note 
was  given  in  the  way  of  explanation  of  the 
signatures  of  Wessell  and  Hartman,  and 
which  testimony  tended  to  show  that  said  de- 
fendants signed  the  note  in  their  official  ca- 
pacity and  not  otherwise.  And  there  was 
evidence  tending  to  show  that  the  plaintiff 
believed,  when  sbe  received  the  note,  that 
the  said  defendants  were  makers  thereof  as 
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IndlvidnalB.  The  plaintiff's  testimony  was 
that  before  the  note  was  executed  she  asked 
Wessell  what  security  he  wotild  give,  and  he 
replied  that  he  would  give  his  own  name  and 
Hartman'8  name  on  the  note.  After  the  erl- 
dence  was  all  Introdnced,  the  court,  on  mo- 
tion of  the  plalutUI,  directed  the  jury  to  re- 
turn a  verdict  against  the  defendants  for  the 
amount  of  the  note,  and  upon  appeal  the 
cause  was  affirmed. 

In  50  Kan.  91,  81  Pac  688, 18  L.  B.  A.  533, 
34  Am.  St  Rep.  107,  Kline  et  bL  t.  Bank  of 
Tescott,  the  note  In  controversy  was  as  fol- 
lows: 

"$950.00     Kanopolis,  Kans.,  Jane  let,  18S8. 

"Nine  months  after  date  we  promiM  to  pay 
to  the  order  of  Western  Creamery  Buildiog  & 
Supply  Company  Dine  hundred  fifty  doUara, 
at  the  Kanopolis  State  Bank,  Kanopolis,  Kan- 
sas, with  interest  at  the  rate  of  12  per  cent, 
per  annum  until  paid." 

"[Signed]   Kanopolis  Creamery  Co., 

'  H.  O.  Waite,  President. 
"W.  B.  Wooley,  Secretary. 
"No.  U20.   Due  March  Ist.  1889/* 

On  the  back  of  the  note  la: 
"W.  F.  Kline,  Wm.  Van  Deventer,  H.  B. 
Farris.  D.  H.  Funk.  Board  of  Directon." 

And  the  court  said: 

"  'Where  individuals  subscribe  their  proper 
names  to  a  promissory  note,  prima  facie  they 
are  personally  bable,  tnoogh  th^  add  a  descrip- 
tion of  the  diaracter  in  which  tiie  note  is  giv- 
en ;  but  such  presumption  ot  liability  ^ay  be 
rebutted  as  between  the  original  parties,  by 
proof  that  the  note  was  in  fact  given  by  the 
makers  as  agents  vrith  the  payee's  knowledge' 
(citing  Byles,  BillB,  27,  note  1:  Haile  v.  Pierce, 
32  Md.  327  ^  Am.  Bep.  189];  McWhlrt  v.  Mc- 
Kee,  S  Kan.  412;  Tall^  t.  Burtis,  4S  San. 
147,  25  Pac.  603)." 

The  court  further  says: 

"Here  is  tme  principle  upen  the  subject  il- 
fluwt  nniversaUy  admitted,  *  *  *  and  that 
Is  the  interpretation  ot  the  contract  ought,  in 
every  case,  to  be  such  as  will  carry  into  effect 
the  intention  of  the  parties ;  and  in  most  cases 
it  is  admitted  that  proof  of  Qit  facts  and  oir- 
cumstancea  wUdi  took  place  at  the  time  of  the 
transaction  an  admisnble  to  aid  in  the  inter- 
pretation of  the  language  employed.  *  *  * 
We  think  that  the  parties  who  signed  as  direc- 
tors had  the  right,  at  the  trial,  to  give  in  evi- 
dence to  the  jury  that  the  note  in  gnestton  was 
not  their  note  as  guarantors,  but  that  it  was 
the  note  of  the  Kanopolis  Creamery  Company 
■only." 

In  the  following  cases  somewhat  similar 
wrttinga  have  been  construed  supporting  our 
view  of  the  law:  8  Cyc.  269;  Fiske  v.  Eld- 
rldge,  12  Gray  (78  Mass.)  474 ;  Frankland  t. 
Johnson,  147  HI.  620,  35  N.  B,  480,  37  Am. 
St  Rep.  234;  Day,  Adm'r,  T.  Ramsdell,  90 
Iowa,  731,  52  N.  W.  208,  57  N.  W.  630;  Hen- 
deU  V.  Harriman  et  al.,  76  M&  497,  46  Am. 
Rep.  421;  White  r.  Miner's  Nat  Bank  of 
Georgetown,  102  U.  S.  658.  26  L  Bd.  250; 
McCandlesB  t.  Belle  Plalne  Canning  Co.,  78 
Iowa,  161,  42  K.  W.  6SS.  4  L.  R.  A.  396,  16 
Am.  St  R^.  429 ;  Stnrdlvant  et  aL  t.  Hull, 
69  Me.  172,  8  Am.  Rep.  409 ;  Kean  r.  Davis, 
21  N.  J.  Law,  083.  47  Am.  Dec.  182 ;  Wetump- 
ka  &  Coosa  R.  B.  Ga  t.  Bingham,  6  Ala.  657; 
Gilllg.  Hott  &  Ga  t.  Lake  Blgter  Road  Ca, 
2  Net.  214;  Bontheni  Pacific  Oa  t.  T<a 
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Schmidt  Dredge  Co.  et  aL,  U8  Gal.  868,  50 
Pac.  650;  De  Witt  et  aL  v.  Walton,  9  N.  X. 
571 ;  Keidan  v.  Wlnegar.  95  Mich.  430,  54  N. 
W.  901,  20  L.  K.  A,  706. 

In  Janes  v.  Citizens'  Bank,  9  OU.  446,  60 
Pac.  29,  can  be  found  a  very  complete  dlB- 
OQSslon  of  the  subject. 

As  a  dictum,  in  the  case  at  bar,  we  are 
lead  to  believe  that  If  the  notea^  had  been 
signed,  "Farmers'  Union  Stock  Company,  by 
W.  N.  Denman,  Pres.,"  "Secy.,"  ■rTreas.." 
or  such  like,  and  not  followed  by  other  names 
with  the  suffixes  added,  then  it  onqnestlon- 
ably  would  have  been  the  note  of  the  corpo- 
ration, and  not  susceptible  ot  parol,  but  by 
the  addition  of  their  names  with  the  suffixes 
added,  as  In  the  case  at  bar,  it  leaves  the 
situation  In  doubt  as  to  the  real  intrat  ot 
the  parties.  Most  all  of  the  authorities  bold 
that  a  suffix  Is  mer^  descriptive  of  the  per- 
son, and  some  of  tb»  antborltlee  go  to  the 
extent,  where  the  name  la  followed  by  a  suf- 
fix, that  it  Is  not  even  pn^ier  to  permit  evl< 
dence  to  show  that  it  was  the  IntentlMi  of 
the  parties  to  sign  In  the  capacity  ot  an 
agent  We  are  not  unmindful  tbat  vazloiu 
and  r^mtable  authraities  hold  contrary  to 
the  views  we  have  taken.  See  Carpenter  v. 
Fanuworth,  106  Haas.  661,  8  Am.  R^  360 ; 
Heffron  v.  Pt^rd,  78  Tex.  96,  U  8.  W.  166, 
16  Am.  St  Rep.  764;  Falk  et  aL  r.  "iSoeba, 
127  n.  S.  687,  8  Sup.  Ct  1319,'82  I*.  SML  266; 
Mathews  r.  Dubuque  Mattress  Co.,  87  Iowa, 
246)  64  N.  W.  22S,  19  U  B.  A.  mi  McOellan 
et  aL  T.  Reynolds,  Ho.  812;  I^atham  v. 
Houston  Floor  Mills  et  aL,  68  Tex.  127,  8  SL 
W.  46&;  Uebacheir  v.  Krans,  74  Wis.  887,  43 
N.  W.  166,  6  U  B.  A.  496,  IT  Am.  St  Bep.m; 
EiEiglldi  &  Scottish-American  Bfortgace  &  I. 
Go.  V.  Globe  Loan  it  Trust  Ga  «it  aL,  79  Xeb. 
486,  97  N.  W.  612,  6  Ann.  Ou.  999;  10  Cya 
notes,  pp.  1026, 1027. 

[2]  II.  We  cannot  agree  vifii  counsel  la 
the  third  asslgnmwit  It  aeems  to  iia  the  an- 
swer does  not  set  up  new  matter,  but  ratber 
states  evidudlal  facts,  constUntSng  an  an- 
swer to  tbe  petlUon,  to  wUch  a  rqdy  need 
not  be  filed.  See  Terrapm  t.  Barker,  26  OU. 
93,  109  Pac.  931.  However,  as  defendants 
went  to  trial  without  objecticm,  it  is  now  too 
late  to  raise  the  qneetimi.  HMt  v.  Holt^  23 
CkL  639,  102  Pa&  187. 

[3]  III.  The  fifth  and  seventh  assignments 
were  addressed  to  tbe  sound  discretion  of 
the  trial  court,  and  it  Is  never  error,  unless 
abused.  The  plaintUf  In  error,  Denman,  was 
a  party  to  the  suit,  and  should  have  been 
present,  to  give  evidence.  If  necessary.  How- 
ever, as  no  written  motion  under  oath,  or 
other  substantial  showing  at  the  time  of  the 
request,  as  to  what  he  would  testify,  If  pres- 
ent, was  made,  we  do  not  think  error  was 
committed. 

Therefore,  finding  no  errors  of  tbe  trial 
court,  we  recommend  tbat  the  Jndgmciit  of 
tbe  lower  court  be  afibmed. 

PEBOVBIAM.  Adopted  lAoI* 
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WILKIN-HALD  BANK  T.  HBBSTBIN. 
(No.  3887.) 

^ttPTMDe  Oonrt  of  OUaboma.    Jona  8,  191&. 
Rehearins  Denied  July  S. 

1.  BaHES  and  BAHUNO  «S3l02— Avthobitt 
or  Pkebidknt. 

The  affairs  and  busiDeas  of  a  bankinjc  asso- 
ciation under  section  'JSSS,  Comp.  Laws  1900, 
are  managed  and  controlled  by  uie  board  of  di- 
rectors. The  statute  is  silent  as  to  Che  duties 
of  the  president.  Ue  is,  however,  the  presidins 
member  o£  the  board  of  directors,  and  may  be 
-delegated  the  aatborttr  of  exerciainx  personal 
supervision  over  the  affairs  of  the  bank;  if 
suon  authority  is  not  delegated  to  him,  he  baa 
onl^'  such  autborit;  as  is  intierent  in  the  oihce 
Itself. 

[Ed.  Note.— For  otber  cases,  see  Banks  and 
Bankinx.  Oent  Dig.  U  28&^:  Dec.  Dig. 
102.J 

2.  Banks  and  Bankhto  ^ssllS  —  Miscon- 
duct or  PBsaxDENT— XdAfixuTT  or  Ban£. 

Where  the  president  of  a  bank  while  pur- 
pc*rtinK  to  act  in  such  capacity  wutajces  in  a 
fraudulent  tranaaction  entirely  witbont  the 
scope  of  hia  xenend  or  delegated  powers,  by 
which  he  obtains  the  property  of  another,  but 
of  which  transaction  the  directorate  has  no 
knowledge,  and  from,  which  tbe  bank  derives  no 
benefit,  and  whidi  is  in  no  mannar  ratified  by 
tbe  board  of  directors,  the  bank  is  not  bound 
thereby  and  is  not  liable  in  damages  fxa  any  in- 
jary  arising  therefrom. 

[Ed.  Note. — Tat  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  H  271,  272;  Dec  Dig.  «ss> 
112.] 

Commlsaioners*  Opinion,  Division  No.  3. 
Error  from  District  Couttt  OklalHUlUL  OtHin- 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  Bemle  Hersteln  against  tbe  Wll- 
klD-Hale  Bank,  formerly  tbe  Night  &  Day 
Bank.  Judgment  for  itlaiiitlff,  and  defendant 
brings  error.   Reversed  and  remanded. 

Le4better,  Stoftrt  &  B^il,  ot  Oklahoma  Cit7, 
tot  plaintiff  in  error.  Gtddlngs  ft  OlddlngB, 
«f  Oklfttamna  Qlty,  for  defendant  in  vtttx. 

BLDAKBfOBB,  O.  Thia  aoUon  ma  com- 
menced la  tbe  district  court  of  Oklahoma 
«oan^  <n  the  2Sd  di^  ot  April,  lOll,  by  Ber- 
nle  Henteln,  as  plaintiff,  agKlnat  ttie  Ml^  & 
Day  Bank,  Abner  Davis,  and  A,  Lorfme,  as 
^sfendairta.  It  waa  sabaeanently  dlamlssed 
as  to  Davla  and  Loraue.  Duins  tbe  pend- 
wcy  of  thft  action  tha  namg  of  defend- 
ant Nlgbt  A  Day  Bank  waa  duuiged  to  Wll- 
UnrHale  Bank.  The  case  was  tried  to  the 
court,  and  reeulted  In  Judgment  for  plidntiff. 
Tbe  partiea  will  be  referred  to  aa  tiuir  ap- 
pealed In  tba  trial  court 

a%e  facts  as  disclosed  by  the  recent  are: 
That  the  Night  &  Day  Bank,  having  a  capital 
of  $26^000,  was  doing  a  gmeral  bai^Ung  busi- 
nees  at  OklahtHna  Ci^ ;  that  Abner  Davis, 
Its  president,  owned  922,000  of  the  stock. 
At  sfHne  time  during  the  year  an  increase  of 
the  capital  stock  of  said  bank  from  $25,000  to 
$60,000  was  duly  authorised,  and  the  stock 
Issued,  the  whole  amount  b^g  purdbased  by 


AburDaiiBL  Tttereaftor  Abaer  Darls  wrote 
the  CoUowiny  letter  to  the  Turner  Mercan- 
tile Company  (written  on  Night  &  Day  Bank 
letter  hea^: 

"Oklahoma  aty,  Okl.,  Aug.  16,  ma 

"Tomer  Mercantile  Co.,  Indianola,  Okla- 
homa—Gentlemen :  On  the  2d  of  last  Jane,  we 
had  a  letter  from  you  in  answer  to  a  letter  of 
ours  of  May  31st,  with  reference  to  you  investp 
ing  in  our  bank  stock.  We  liave  heard  nothing 
further  from  you  since,  and  as  we  decided  not 
to  place  the  stock  which  we  were  then  offering, 
took  it  off  the  market.  At  this  time,  howevM:. 
we  are  again  confronted  with  the  propoeitiMi 
of  incie&sing  our  capitalization  to  $100,000. 
This  we  are  compelled  to  do  in  order  to  comply 
with  the  banking  laws  of  the  state,  which  on 
account  of  the  large  decKWits  we  have,  namely 
going  toward  the  half  million  d<dlar  mark,  and 
the  population  of  the  city  bave  reached  the 
point  where,  as  above  stated,  will  compel  ua 
to  take  this  step.  We  are  therefore  coring  the 
stock  to  influential  and  leading  btudness  men  in 
the  different  cities  covering  this  territory  so 
as  to  make  the  Night  &  Day  Bank,  in  its  stock- 
holders' way,  what  the  people  have  made  it 
in  depositors'  way,  namely  a  bank  of  the  peo- 
plcw  We  to-day  have  over  4,000  depositors  and 
are  Increasing  at  so  rapid  a  pace  that  no  otber 
bank  in  this  city  has  ever  made  such  a  record 
in  the  past  and  is  not  likely  to  do  this  in  tbe 
future.  If  you  are  interested  we  would  i>a 
pleased  to  hear  from  you  on  the  inclosed  ad- 
dressed envelope  and  as  the  stock  we  are  of- 
fering amounts  to  but  a  limited  amount,  we 
would  suggest  that  you  act  quickly  and  if  you 
prefer,  Mr.  Lorenze,  who  has  charge  of  the 
stock  issues  for  the  bank,  may  have  occasion 
to  come  to  your  city  in  the  next  few  days  and 
will  be  pleased  to  call  on  you  for  a  pemmal 
interview.  We  may  frankly  say  to  you  that 
were  we  to  desire  to  sell  the  stock,  thai  we  can 
get  a  much  larga  price  from  parties  in  this 
city,  who  are  aastiring  the  control  of  it,  than  we 
are  getting  from  oar  friends  throt^b  the  state, 
as  the  stock  to  you  will  be  sold  at  par  without 
any  premium,  while  oa  the  other  hand  a  bank 
of  the  magnitude  of  our  bank  with  more  than 
over  4,000  depositors  and  reaching  the  half 
million  deposit  mark,  any  shrewd  business  man 
must  understand  that  the  growing  bnsinesB  it- 
self is  worth  100  per  cent  premium  from  a 
point  of  a  permanent  and  profitable  Investment. 

"Thanking  you  for  an  early  reply,  and  nwalt- 
ing  your  immediate  answer,  we  remain, 
"Slnc«ely  yonrs, 

"Abner  Davis,  President" 

Thereafter  A.  Lormse,  tbe  pereou  referred 
to  In  said  letter,  called  npon  the  plaintiff, 
who  was  the  president  of  the  Turner  Mer- 
cantile Company,  at  its  place  of  business  at 
Indianola,  Okl.;  and,  relying  upon  the 
resentatlons  contained  in  aaid  letter,  i^aintlff, 
on  behalf  of  the  mercantile  company  and  for 
himself,  entered  into  the  following  contract: 
"Indianola,  Okl.,  11/1/10. 

"To  Whom  It  may  Concern:  Thin  is  to  cer- 
tify that  Turner  Mercantile  Company,  Bernie 
llerstein,  and  A.  X»renze,  representing  the 
Night  &  Day  B.ank  of  Oklahoma  City,  have  en- 
tered into  the  following  agreement:  Bernie 
Uersteln  has  subscribed  10  shares  of  stock  in 
the  above-mentioned  bank  and  INimer  Mer- 
cantile Company  10  shares  of  stock  in  said 
bank,  said  amount  of  $2,000  being  payable  Jan- 
uary 1,  1911. 

"A.  Loi-enze,  representing  said  bank,  being 
their  authorized  agent,  agrees  to  take  over  sun- 
dry notes  representing  land  sates  and  secured 
by  land,  and  bearing  the  indorsement  of  Tum- 
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er  Mercantile  Company,  to  be  diBCounted  at  a 
net  rate  of  8  per  cent,  per  annum  and  2  per 
cent,  commissicm  for  sale  of  same.  Balance  of 
said  stock.  If  any  remaining,  shall  be  paid  in 
cash  to  make  oat  the  f 2,000. 

"Tnmer  Mer.  Co., 

"Bemie  Herstein,  Preat. 

"Bernie  Heretein. 

"A.  Lorenze." 

Parenant  to  said  contract,  about  Decem- 
ber 20,  1910,  plaintiflf  forwarded  by  register- 
ed mall  to  Abner  Davis,  president  of  the 
Night  &  Day  Bank,  negotiable  notes  amount- 
ing to  approslmately  $2,000,  and  two  checks, 
one  for  $281.50  and  one  for  $218.50,  wbldi 
were  received  by  him  and  remained  on  his 
desk  for  some  days.  The  check  for  $218.50 
disappeared  and  was  not  heard  of  again. 
In  some  manner,  not  disclosed  by  the  evi- 
dence, Lorenze  acquired  possession  of  the 
notes  and  was  holding  them  for  commissions 
claimed  by  him  to  be  due  on  the  sale  of  the 
stock  of  defendant  bank.  AU  the  statements 
and  representations  contained  in  tbe  letter 
and  made  by  Lorenze  which  Induced  the  mak- 
ing of  said  contract  and  the  delivery  of  the 
notes  and  checks  to  the  president  of  the  bank 
were  false.  The  bank  bad  not  been  compel- 
led or  authorized  to  increase  Its  capital  stock, 
no  action  had  been  taken  by  its  stockholders 
looking  to  such  increase,  and  no  certificate 
showing  compliance  with  the  statute  in  this 
respect  bad  been  filed  with  the  bank  commls- 
Blouer.  Such  representations  were  unQues- 
tlonably  made  by  Abner  Davis,  purporting  to 
act  as  president  of  the  bank,  for  the  fraudu- 
lent purpose  of  obtaining  the  notes  and 
checks  of  plaintiff  as  the  purchase  price  in 
a  pretended  sale  of  stock  which  the  bank  had 
not  issued  and  did  uot  contemplate  Issuing. 

Prior  to  the  contract  for  the  purchase  of 
stock  in  question,  plaintiff  and  the  Turner 
Mercantile  Company  had  subscribed  for  $1,- 
000  of  the  stock  of  defendant  bank  actually 
Issued  when  Its  capital  was  increased  from 
$25,000  to  $50,000,  and  bad  paid  the  money 
therefor  to  Abner  Davis,  as  president.  That 
stock  had  not  been  delivered;  but  the  $1,000 
had  been  deposited  to  the  credit  of  the  stock 
or  subscription  account  In  the  bank. 

On  the  20th  of  Decembn*.  following,  plain- 
tiff demanded  of  Aimer  Davis,  as  president 
of  the  bank,  the  performance  of  the  contract, 
on  the  i)art  of  the  bank.   This  was  refused. 

In  this  regard  plaintiff  testified: 

"Q.  Who  did  you  make  the  demand  of?  A. 
Abner  Davis.  Q.  Where  was  he  then?  A.  In 
the  bank.  Night  &  Day  Bank.  Q.  Was  he  still 
in  charge  of  the  Night  &  Day  Bank?  A.  Yes, 
sir.  <J.  What,  if  anything,  did  he  say,  Mr. 
Hersteiu?  A.  Why,  he  said,  'We  have  decid- 
ed not  to  issue  this  stock,  and  I  will  return 
the  money.'  He  saya.  *It  has  been  pieced  to 
the  credit  of  the  stockholders'  account,  and  I 
will  return  what  it  shows  there  as  a  credit 
fnnn  your  payments,'  which  was  $1,281JS0,  he 
said,  and  he  said  he  bad  turned  over  the  other 
check  and  the  notes  to  Mr.  Lorenze,  and  LiO- 
renze  had  them,  but  be  was,  at  that  time,  he 
Bald,  in  Milwaukee,  but  would  return  within  a 
day  or  two  and  he  would  get  these  notes  and 
this  check  and  return  them  to  mo.  Q.  He  said 
there  was  to  your  credit  $1,2S1.S0?  A.  To  the 


credit  of  the  stockholders*  account  as  paid  by 
me.  Q.  What  constituted  that  $1,281.50?  A. 
It  constituted  the  payment  I  made  on  the  first 
purchase  of  stock  and  $281.60  which  I  paid 
on  the  second  purchase  of  the  stock.  Q.  Did 
you  ever  get  that  stock?  A.  No,  sir.  Q.  Did 
they  pay  you  back  the  $1,000  you  sent  them  in 
settlement  of  your  note  given  for  the  stock?  A. 
Yes,  air.  Q.  And  paid  yon  the  $2^.50?  A. 
Yes,  Bir." 

It  was  stipulated  by  the  parties: 

'The  books  of  the  Night  A  Day  Bank  show 
that  on  the  29th  day  of  December,  1910,  the 
Turner  Mercantile  Company  was  credited  on 
the  books  of  the  bank  with  the  sum  of  $1,281.- 
60,  the  deposit  slip  showing  that  this  $1,281.50 
was  made  up  of  the  following  two  items:  First, 
subscription  $1,000;  second,  check  from  ludi- 
anola,  $281.50.'^ 

The  directors  and  cashier  of  the  bank  tes- 
tified that  they  never  saw  the  notes  in  qaes* 
tion  and  were  unaware  of  any  transaction 
between  the  plaintiff,  the  Turner  Mercantile 
Company,  and  Abner  Davis  and  Lorenze, 
and  tiiat  neltiber  Davis  nor  Lorenze  were 
authorized  to  act  for  the  bank  in  such  trans- 
actions. 

Prior  to  the  bringing  of  the  suit  the  inter- 
est of  the  Tnmer  Mercantile  Company  was 
assigned  to  plaintiff. 

Section  261,  Kev.  Laws  1910,  provides: 

"The  capital  stock  of  any  bonking  association 
doing  business  under  the  laws  or  this  state 
may  be  increased  or  decreased  at  any  time  by 
resolution  adopted  by  three-fourths  of  its  stock- 
holders, at  any  regalar  meeting  or  at  a  special 
meeting  called  for  that  purpose,  of  whidi  all 
stockholders  shall  have  due  notice,  in  the  man- 
ner provided  by  the  by-laws  of  such  benkiag 
association.  A  certificate  must  be  fil«i  with 
the  bank  commissioner  by  the  chairman  and 
secretary  of  the  meeting,  and  by  a  maj<H-ity  of 
all  the  directors,  showing  the  compliance  with 
the  provisions  of  this  section,  the  amount  to 
which  the  capital  stock  has  been  increased 
*  *  *,  the  amount  of  stock  represented  at 
the  meeting,  and  the  vote  upon  the  question 
to  increase  or  decrease  the  capital  stock.  No 
such  changes  in  the  capital  stock  of  any  such 
association  shall  be  valid  or  binAng  until  the 
same  shall  have  been  approved  by  the  bank 
commissioner." 

[1]  The  affairs  and  boslness  of  a  banMns 
association  under  section  2e2i  Rev.  Laws 
itflo,  are  managed  and  cmtrolled  1^  tbe 
board  of  directors.  Tbe  presideat  la  selected 
from  among  their  number;  tmt  tbe  statnte 
is  silent  as  to  Us  duties.  In  Ulchle  on 
Banks  and  Banking,  |  102  (Sb)  It  Is  said : 

"The  pFesident  of  the  bank  is  generally,  if  not 
always,  a  member  of  the  board  of  directors,  and 
chosen  by  the  board  from  their  own  number. 
He  is  expected  to  preside  at  meetings  of  the 
board  of  directors,  and  ordinarily  tbe  position 
is  one  of  dignity  and  of  indefinite  general  re- 
sponsibility rather  than  of  any  great  and  ac- 
curately known  power.  He  is  usually  expect- 
ed to  exercise  a  more  constant,  immediate,  ai^ 
personal  supervision  over  the  daily  alhin  of 
the  bank  than  is  reguired  of  any  other  director - 
but  the  authority  inherent  in  tbe  office  itself 
is  very  small,  and  it  is  difficult  to  say  precise- 
ly how  or  where  it  is  much  in  excess  of  that 
which  can  be  exercised  by  any  other  Bingle 
director.  Indeed,  it  is  said  that  the  entire  col- 
lection of  judicial  authorities  justifies  tbe 
enunciation  of  only  one  function  as  falling  with- 
I  in  the  properly  inherent  power  of  the  president, 
I  viz.,  to  take  diarge  of  the  litigation  of  tbe 
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bank  *  *  * ,  but  while  powers  inberent  in 
the  office  of  president  are  very  few,  be  may  be 
antborized  by  the  directors  to  do  anytbiDg  with- 
in the  authority  of  the  bank's  charter  wbioh 
the  directors  themselves  might  do,  except  sucfa 
positive  duties  as  the  charter  makes  personal 
to  the  diret^ora,  and  which  cannot  be  delegated. 

*  •  •  In  order  that  the  circumstance  o*  a 
particular  case  may  be  sufficient  to  raise  the 
presumption  of  au^ority  in  a  bank  president 
to  bind  the  bank  in  matters  beyond  the  usual 
scope  of  his  authority,  the  bank  must  in  some 
maoner  be  a  party  to  the  circumstances,  or 
must  be  chargeable  with  knowledge  of  them. 

•  •  *  The  president  has  no  power  to  bind 
the  bank  except  in  the  discharge  of  his  ordinary 
duties." 

Ag&in,  It  Is  said  by  the  same  author,  sec- 
tion 102  (1): 

"For  acta  and  contracts  not  within  the  gen- 
eral scope  and  sphere  of  agents*  dnties,  the 
bank  is  not  liable  anless  there  has  been  a  pre- 
Tioufl  special  authority  of  a  subsequent  ratifica- 
tion." 

[2]  It  la  dear  that  the  bank  derived  no 
beneflt  by  reason  of  the  receipt  by  Abner 
Davis  of  the  notes  and  checks  Involved  here- 
in In  the  course  of  his  dealings  with  the 
plaintiff  ajid  the  Tnrner  Mercantile  Com- 
pany. The  f21&B0  dieck  disappeared  and 
was  not  cashed,  the  notes  were  never  In  Its 
possession,  and  the  check  for  $281.50  dated 
Indlanola,  Okl.,  December  20,  1910,  was  de- 
ported to  the  credit  of  Oie  mercantile  com- 
pany by  Davis,  president  of  the  bank,  on  the 
2eth  day  of  December,  1210,  together  with 
the  $1,000  which  had  thra^ofore  been  paid 
to  him  by  Ttrtne  of  the  former  attempted 
purchase  of  stock,  and  the  whole  amount 
subsequently  withdrawn  by  the  plaintiff.  It 
will  also  be  romembored  that  the  otnitract 
eotwed  Into  by  the  mercantile  oon^iany  and 
the  plaintiff  with  Lorenze  under  the  terms 
of  which  the  two  chetdu  and  the  notes  were 
forwarded  to  Abner  Davla,  president  of  the 
bank,  was  entered-  Into  at  indlancOa,  OkL, 
away  flram  defendant's  place  of  business. 

The  bank  was  in  no  way  a  party  to  the 
transaction,  either  by  bavl^  authorized  the 
pretended  Increase  of  its  capital,  or  by  do- 
ing any  act  that  might  be  construed  as  evi- 
dencing an  Intent  to  Increase  the  same  or  to 
empower  Its  iH^ddent  or  any  one  dse  to  so- 
licit subscriptions  to  any  contemplated  In-j 
crease  of  Its  stock.  Every  act  of  Its  preal- 1 
dent  In  his  dealings  with  the  plaintiff  was 
obviously  entirely  without  the  scope  of  Us 
general  powers  as  an  officer  and  agent  of  the 
bank  under '  the  laws  of  this  state.  Abner 
Davis,  as  preMdant  of  the  dtfendant  bank, 
bad  no  authority  under  the  law  or  by  vir- 
tue of  any  act  of  Its  directorate  to  bind  the 
bank  by  the  transactions  la  question.  The 
board  of  directors  bad  no  knowledge  of  such 
unauthorized  acts,  and  therefore  oould  not 
hare  ratified  them.  Western  National  Bank 
T.  Armstrong,  162  U.  S.  AM,  14  Snpb  Ct  672, 
88  L.  Ed.  470. 

The  evidence  Is  wholly  Insufficient  and 
does  not  reasonably  tend  to  support  the 


Judgment  It  follows  therefore  that  the 
Judgment  of  the  trial  court  should  be  r^ 
versed  and  the  cause  remanded. 

FEB  CUBIAM.   Adopted  In  whole. 


FALTER  T.  WALKER  et  al.   (No.  6S0O.) 
(Supreme  Court  of  Oklahoma.    June  1»  1915.) 

fSyllabut  bi/  the  Court.) 

L  Statutes  «=»18S— Gonbtbuotion. 

One  of  the  moat  elementary  canons  govern- 
ing the  conBtructi<»  of  statutes  is  that,  if  the 
language  used  by  the  Legislature  conveys  a  def- 
inite meanii^  whidi  involves  no  absurdity,  nor 
any  contradiction  of  any  otiier  parts  of  the 
statut^  then  that  meaning  apparent  on  the 
face  of  the  statute  must  be  accepted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  SS  266,  267,  276;  Dec  Dig.  ^ 
188.] 

2.  Debcbnt  Ann  Dibtbibution  <t=5>28— "Chil- 
dbed." 

"Children,"  with  respect  of  parentage, 
means  sons  and  daughters,  of  whatever  age,  and 
the  term  is  never  held  to  include  grandchildren 
or  more  remote  descendants,  unless  a  atrong 
case  of  intention  or  necessary  Imidicatiou  re- 
quires it 

[Ed.  Note. — For  other  caso,  see  Descent  and 
Di.<(tribution,  Cent.  Dig.  H  ^  77;  Dea  Dig. 
«=>26. 

For  othar  definitions,  see  Words  and  Phrases, 

Fii-st  and  Secwid  Series,  Child.] 

3.  Descent  and  Distvibution  ^»84— "Chil- 
dren or  Ant  Deceased  Bbotheb  or  Sis- 
ter." 

The  term  "children  of  any  deceased  brother 
or  sister,"  as  used  in  the  third  subdivision  ot 
section  84l8i,  Rev.  Ijaws  1010,  has  reference  to 
the  sons  and  daughters  of  such  brother  or  sis- 
ter,  and  does  not  include  grandsons  and  grtind- 
daughters  or  other  more  remote  descendants. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  ||  87-101;  Dee.  Dig. 
«s»34.] 

Error  from  District  Court,  Pontotoc  Coun- 
ty ;  Tom  D.  McKeown,  Judge. 

Action  ^  Hiram  Faltra,  by  Ma  guardian, 
F.  F.  Baiter,  against  J.  G.  Walker,  admlniS' 
trator  of  W.  T.  Loving,  and  others.  Judg^ 
meat  for  defendants,  and  plaintiff  brings  er- 
ror. Affirmed. 

B.  C  King,  of  Ada,  and  Gray  &  McVay,  of 
OklabOQia  City,  for  plaintiff  la  error.  J.  F. 
McKeel,  ct  Ada,  for  defendants  In  error. 

KANE,  C.  J.  This  was  an  action  commenc- 
ed for  the  purpose  of  determining  the  dev- 
olution of  the  estate  of  W.  D.  Loving,  de- 
ceased. The  plaintiff  In  error  is  a  grandchild 
of  a  sister  of  the  deceased,  and  tbe  defend- 
ants In  error  are  tbe  administrator  of  his 
estate  and  bis  sisters.  The  cause  was  tried 
upon  an  agreed  statement  of  facts  in  tbe 
county  court,  which  held  that,  inasmuch  as 
It  was  agreed  that  the  decedent  left  no  issue, 
nor  wife,  nor  father,  nor  mother,  liis  property 
descended  to  bis  sisters  In  exclusion  ot  the 
plaintiff  in  error.  Upon  an  appeal  to  the 'dis- 
trict court  the  same  conclusion  was  reached. 
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and  It  IB  to  reverse  this  action  d  ttie  dlatrtet 
court  that  this  proceedliw  in  errw  was  oom- 

menced. 

[3]  The  determlnatloii  of  the  controversy 
taer^  biTolTes  the  construction  of  that  part 
of  eecUoD  8418.  Ker.  Laws  Ofcl.  1010.  which 

provides; 

"When  any  person  having  title  to  any  estate 
not  otherwise  limited  by  marriage  contract,  dies 
without  dispoauig  ot  Ute  estate  by  will,  it  de- 
scends and  must  be  distributed  in  the  following 
mauiier:   •   •  • 

"Tliird.  If  there  be  no  issue,  nor  hnaband  nor 
wife,  nor  father,  nor  mother,  then  in  equal 
sham  to  tiie  brothers  and  sisters  of  the  dece- 
dent, and  to  the  children  of  any  deceased  broth- 
er or  sister,  by  right  of  represmtation.  •   •   •  " 

The  plaintiff  In  error  contends  that  the 
word  "children"  In  the  aboTe  statnte  shoold 
be  held  to  mean  "descendants,"  and  there- 
fore, he  being  a  grandchild  <tf  a  deceased  ds* 
ter  and  a  grandnephew  of  decedent,  he  Is  en- 
titled to  participate  tat  the  OlstrLbatlon  of  the 
estate  by  liidit  of  representation. 

[1]  We  know  of  no  possible  theory  upon 
which  this  contention  can  be  sustained.  One 
ot  the  moat  elementary  canons  goremlns  the 
C(Hi^3iietton  of  atatntea  la  that,  if  the  lan- 
gnage  used  by  the  Legislature  conveys  a  def- 
inite "meaning  which  InvolTes  no  absurdity, 
nor  any  contradicticm  of  any  ofJier  parts  of 
the  atatutek  then  that  "*f^w'"g  apparent  on 
the  face  of  the  statute,  must  be  acc^tted. 
Kerr  t.  State,  8S  ObL  110, 124  Paa  284. 

[X]  OCTerally,  "dilldren,"  with  respect  of 
parentage,  means  sons  and  daughters,  of 
whatever  age.  and  the  tarn  is  never  held  to 
Indude  granddilldrra  or  more  mnote  de- 
scendants, unless  a  strong  case  of  Intention  or 
necessary  Implication  requires  it.  There  la 
nothing  In  any  part  ct  the  foregoing  statute, 
mMr  in  the  general  laws  of  deacnit  and  dls- 
trlbnttoa  oS  this  state,  to  Indicate  that  the 
Legislature  Intended  the  word  "children,"  as 
used  therein,  should  be  given  any  other  than 
Ita  popular  meaning,  which  also  accords  with 
its  legul  signification,  namely,  as  designating 
immediate  offspring.  In  the  caostructlon  of 
wills  where  greater  latitude  is  allowed  in 
order  to  effect  the  Intmtlon  of  the  testator, 
sometimes  grandchildren  have  been  allowed 
to  take  under  a  devise  "to  my  surviving  chil- 
dren" ;  but  even  in  'such  drcnmstences  the 
word  "dUldren"  wlU  not  be  construed  to 
mean  "grandchildren,"  except  to  ^ect  the 
obvious  intention  of  the  testator.  Adams  v. 
Law,  17  How.  417,  IB  L.  Ed.  149. 

We  are  therefore  of  the  opinion  that  the 
county  court  and  the  district  court  were  rtght 
in  excluding  the  plaintiff  from  particlpatfng 
In  the  distribution  of  the  estate  of  his  de- 
ceased grandnncle.  The  Supreme  Court  of 
California  bad  occasion  to  cc»istrue  an  iden- 
tical statute  in  the  Matter  of  the  Estate  of 
William  Curry,  Deceased,  39  Cal.  529,  and 
reach  the  same  conclusion. 

For  the  reasm  stated,  the  Judgment  of  the 
court  below  Is  affirmed.  All  the  Justices 
concur. 


LOWBEY  V.  UD  FLOBB.   (Na  4660) 
(Supreme  Court  of  Oklahoma.  June  16.  lttiBt> 

(SyUa^      ike  OourL) 

1.  DcBonra  AHD  DiancBXBUTioii  ^s>26— "OBZb> 

DBKI*." 

Ordinarily,  the  word  *VUldreir  means  tbs 
Immediate   offspring,   and  does   Mt  indude 

"grandchildren." 

{Ed.  Note.— -For  other  cases,  see  Descmt  and 
Btribution,  Cent  IMg.  H  76,  77;  Dec.  Dig. 

For  eth^  deflnltinis,  see  Words  and  Phrases^ 
First  and  Second  Series,  Odid.] 

2.  Descxrt  and  Distribution  «b»84— ."Qbo^ 

DBBN." 

The  word  "children,"  as  nsed  in  snbdivl- 
sion  3  of  section  8418.  Bev.  St  1910,  wUdl 
provides  that,  if  there  be  no  issue,  nor  husband, 
nor  wife,  nor  father,  nor  mother,  the  estate  ol 
an  intestate  descends  in  equal  shares  to  the 
brothers  and  sisters  of  the  decedent  and  to  the 
children  of  any  deceased  brother  or  siBter.  by 
right  of  representation,  doea  not  iadade  grand- 
efalldren  of  a  deceased  brother  or  ristsr  of  tb« 
Intestate. 

{Ed.  Note.— For  other  cases,  see  Descent  and 
nutribntion,  Cmxt  Dig.  ||  07-101 ;  Dec.  Dig. 
«s>34.] 

Commlsslontfs'  Opinion,  Division  No.  4. 
Error  from  District  Court,  Le  Flon  County ; 
W.  H.  Brown,  Judga 

Action  by  S.  Lee  Lowrey  against  Mack  H. 
Le  Floreb  Jndgmoat  for  defendant^  and 
plaintiff  brings  error.  Affirmed. 

Hale  A  Lunsford  and  White  ic  Dn  Bols, 
all  of  Potean,  for  plaintiff  In  erm.  Jones 
&  Lester,  of  WUborttm,  tor  gefepdant  in  w> 

ror. 

ROBBEBTS,  O.  HAb  case  cornea  here  on 
appeal  ftom  Flore  county,  and  invoQTes  a 
question  of  inheritance,  and  thereby,  a  coo- 
structlott  of  the  laws  ^  sooeeashm  and 
distribution  In  this  state. 

The  record  shows  that  the  plaintiff  in  er^ 
ror.  S.  Lee  Lowrey,  commenced  this  acUtxi 
in  the  district  court  of  Le  Flore  county,  al- 
leging that  he  was  the  owner  ot  an  undivided 
one-eighth  interest  in  certain  real  estate  in 
that  county,  and  ttiat  the  defendant  In  er- 
ror, Ma<^  H.  Le  Flore,  claimed  to  be  the  sole 
and  (Hily  owner  of  said  entire  property.  And 
plaintlfC  prayed  to  have  the  title  to  said  one- 
eighth  interest  in  said  real  estate  settled  and 
quieted  In  him.  The  plaintiff  claims  tlfle 
by  conveyance  from  Klzsie  Woods,  who  waa 
the  grandnlece  of  Mary  Le  Elore,  the  deceas- 
ed owner  of  the  land,  as  will  be  hMelnafter 
fully  explained.  Tbe  d^endant  answered,  de- 
nying title  In  plaintiff,  and  prayed  that  title 
to  the  entire  tract  be  settled  and  quieted  in 
himself  as  the  sole  and  only  hcdr  of  said 
Mary  Le  Flore.  A  copy  of  the  deed  tr<»n 
Kizzle  Woods  to  plaintiff  is  attached  to  the 
petition  and  is  not  questioned. 

On  the  trial  of  the  case  the  parties  entered 
Into  an  agreed  statement  of  facts,  whidi  in- 
cludes all  the  evidence,  and  Is  aa  foBows: 
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"It  1«  »gntA  hj  and  between  S.  Lee  Jjinrnj, 
tiie  plaintiff  above  named,  and  Mack  H.  Le 

Flore,  the  defeDdant  abore  named : 

"(1)  It  is  agreed  that  Mary  L«  Flore  was  a 
fcill-blood  Oboctaw  Indian,  whose  roll  number 
was  8&16,  and  that  the  said  allottee  died  in- 
testate on  the  night  of  the  22d  daj  of  June, 
A.  D.  10il»  and  that  at  die  time  of  her  death 
she  had  no  father,  no  mother,  no  hosband,  no 
sister,  no  brother,  and  no  issue,  and  that  she 
received  from  the  ffovemment  of  the  United 
States,  as  her  tart  and  parctl  at  laud  &om  the 
Choctaw  and  Chickasaw  Tribes  o£  Indians,  the 
following  described  real  estate,  and  that  she 
was  in  actual  possession  of  same,  as  follows,  to 
wit:  [Here  follows  description  of  land  set  out 
In  petition.] 

■  "(2>  It  is  Bjrreed  by  and  between  the  parties 
hereto  that  Mary  Le  Flore,  deceased,  had  tme 
brother,  Wallace  he  Flore,  who  died  in  the  year 
IBM,  leaving  the  following  children  and  heii-s 
of  Mary  Le  Flore:  First,  Mack  H.  Le  Flore, 
this  defendant,  who  was  liviag  at  the  time  of 
the  death  of  Mary  Le  Plore  on  the  22d  day  of 
June,  Iftll,  and  who  is  now  living:  second, 
lizzie  Holaon,  a  sister  of  Mack  H.  Le  Flore, 
and  a  dacu^ter  of  Wallace  Le  Flore. 

"(3)  And  it  Is  expressly  agreed  that  the  said 
Xizzie  Holson  was  a  niece  of  the  said  Mary  Le 
E^orc,  deceased,  and  that  the  said  Lizzie  Ilolson 
died  near  Summerfield,  Le  Flore  county,  OkL, 
on  Monday  night,  September  S,  1010. 

**(4)  It  is  agreed  by  and  between  the  parties 
hereto  that  Kizzie  Woods  was  a  daoghter  of 
lAzzie  HoIsoD,  and  that  Stephen  Woo&  is  the 
hosband  of  Kizzie  Woods. 

"(S>  That  Isabella  Bums,  Sockey  Holson, 
and  Nancy  Le  Flore  were  each  sisters  of  Mack 
H.  Le  Flore,  end  dauf^ters  of  Wallace  Le 
Flore,  and  that  the  said  Isabella  Bums,  Suckey 
Holson,  and  Nancy  Le  Flore  died  long  prior  to 
the  death  of  Mary  Le  Flore,  above  mentioned. 

"(^  It  Is  agreed  between  tbe  plaintiff  and  de- 
fendant in  this  action  that  the  copy  of  a  deed 
attached  hereto  and  made  a  part  of  this  agreed 
statement  of  facts  is  a  true,  correct^and  exact 
copy  of  a  deed  executed  by  Kizrie  Woods  and 
her  hosbaod,  Stephen  Woods,  to  this  plaintiff, 
8.  Lee  Lowrey. 

"(T)  It  is  agreed  that  Mack  H.  Le  Flore  is  a 
son  of  Wallace  Le  Flore,  deceased,  a  brother  of 
the  intestate,  Mary  Le  Flore. 

"(S)  It  is  also  agreed  that  Mack  H.  Le  Flore 
is  a  full-blood  Ohoctaw  Indian,  whose  roll  num- 
ber is  882L 

"(8)  It  is  also  agreed  by  the  parties  hereto 
that  Kizzie  Woods  is  a  (Aioctaw  Indian,  whose 
roll  number  is  6015,  and  whose  quantum  of  In- 
dian blood  is  one-fourth,  and  that  the  said  Kiz- 
zie Woods  is  a  daughter  of  Lizzie  Holson,  who 
was  the  daoRhter  of  Wallace  Le  Flore,  a  broth- 
er of  Mary  Le  Flore,  deceased. 

"(10)  It  is  also  agreed  by  the  parties  hereto 
that  Lizzie  Holson  ia  the  mother  of  Kizzie 
Woods,  and  a  dster  of  Mack  H.  Le  Flore,  the 
defendant" 

From  the  foregoing  agreed  statement  of 
facts  we  find  that  Mary  Le  Flore,  a  full- 
blood  GbtKtaw  Indian,  died  intestate  In  1011. 
At  the  time  of  her  death  she  was  tbe  owner 
of  certain  real  estate  in  Le  Flore  county, 
Okl.,  and  had  no  father,  no  mother,  no  hus- 
band, no  sister,  no  brother  living,  and  no 
Issue.  She  had  one  brother,  Wallace  Le 
Flore,  who  died  In  1864.  Wallace  Le  Flore 
had  two  children:  First,  Ma(Ht  H.  Le  Flore, 
this  defendant,  now  living ;  second,  Lizzie 
Holson,  a  daughter,  who  died  In  1910.  Kiz- 
zie Woods  is  a  danghtnr  of  LIb^  Holson, 
and  a  granddaughter  of  Wallace  Le  Flore, 
who  was  the  brother  ot  Mary  Le  Flora  The 
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plaintur  herein  Is  the  grantee  of  Kizzie 
Woods,  and  therefore  the  owner  of  any  inters 
est  that  said  Kizzie  Woods  might  have  bad 
in  the  real  estate  owned  by  Mary  Le  Flore 
at  the  time  of  her  death.  In  other  words, 
the  plaintiff  her^n,  8.  Lee  Lowrey,  is  tbe 
grantee  of  Kizzie  Woods,  who  Is  the  daughter 
of  Lizzie  Holson,  deceased,  who  was  the 
daughter  of  Wallace  Le  Flore,  deceased,  who 
was  the  brother  of  Mary  Le  Flore,  deceased, 
who  was  tbe  owner  of  the  land  in  controver- 
sy at  the  time  of  her  death. 

From  the  foregoing  facts  we  have  squarely 
presented  the  question  whether  the  defend- 
ant, Mack  H.  Le  Flor^  the  nephew  and  near- 
est of  kin  of  Mary  Le  Flore,  became  the 
sole  and  only  heir  and  owner  of  her  estate, 
or  did  Kizzie  Woods,  the  child  of  Black's  de- 
based sister.  Inherit  through  ber  mother, 
Liiacle  Holson?  The  trial  court  concluded,  as 
a  matter  of  law,  and  we  think  correctly, 
that  Mack  H.  Le  Flore  was  the  only  belr,  and 
that,  Kizzie  Woods  not  being  a  child  ot  a 
brother  or  sister  of  the  Intestate  (a  niece), 
but  a  grandnlece,  she  was  not  an  belr,  and 
did  not  Inherit  Tbe  law  of  snccession  and 
dlstrlbntton  Invollved  herein  Is  firand  in  sub- 
divisions 3,  4,  and  6  of  secUmi  8418,  Bev.  St 
Okl.  1910,  Ann.,  as  follows: 

"Third.  If  there  be  no  issue,  nor  hosband  nor 
wife,  nor  father,  nor  mother,  then  in  equal 
shares  to  the  brothers  and  sistera  of  the  dece- 
dent, and  to  the  children  of  any  deceased  broth- 
er or  sister,  by  right  of  representation.  •  *  • 

"Fourth.  If  the  decedent  leave  no  issue  nor 
hasband  nor  wife,  nor  tmOuir  and  no  brother  or 
sister  U  living  at  the  time  of  his  death,  tbe  es- 
tate goes  to  us  motiiw,  to  the  exdomoa  of  tbe 
issue,  if  any,  of  deceased  brothen  or  sis- 
ters. • 

"Sixth.  If  the  decedent  leave  no  Issue,  nor 
husband  or  wife,  and  no  father  or  laothar,  nor 
brother  nor  sister,  the  estate  most  go  to  tin  next 
of  kin,  in  equal  degree,  excepting  that  when 
there  are  two  or  more  collateral  kindred,  in 
equal  degree,  but  daiming  through  different  an- 
cestors, those  who  claimed  throng  the  nearest 
ancestors  must  be  preferred  to  those  claiming 
throtvb  an  ancestor  mora  remote." 

The  third  snbdivlsloo  covers  this  case,  and 

provides: 

"If  there  be  no  issue,  husband,  wife,  father 
nor  mother,  then  *  *  *  to  the  children  of 
any  deceased  brother  or  sister." 

What  or  who  Is  meant  here  by  the  term 
"children"?  Mack  H.  Le  Flore  is  the  child 
of  Wallace  Le  Flore,  a  deceased  brother  of 
the  intestate.  Sizzle  Woods  la  not  a  child  of 
a  brother  or  sister  ot  tbe  Intestate,  but  o 
grandchild  of  Wallace  Le  Flore,  tbe  brother 
of  the  intestate,  and  therefore  does  not  come 
within  tbe  language  of  tbe  etatuteu  Counsel 
for  plaintiff  In  error  contends  that  the  term 
"children,"  as  here  used,  Is  synonymous  with 
the  word  "Issue,"  and  Includes  grandchildren, 
and  upon  the  same  reasoning  would  include 
all  descendants  dovm  the  line  as  far  as  it 
could  be  traced.  We  do  not  so  understand 
the  law,  nor  the  word  as  It  Is  here  used.  So 
far  as  we  have  been  able  to  learn,  this  stat- 
ute has  never  beoi  construed  by  this  court,  so 
far  aa  It  relatea  to  the  question  Is  hand.  Tbe 
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atatnte  Beenu  to  bare  come  to  m  from  Call- 
fimda  via  Dakota,  and  we  find  that  the  Su- 
preme Court  of  tbe  former  state  passed  upon 
the  qaestion  and  construed  this  particular 
section  IffiDK  before  it  was  adopted  by  the 
territory  of  Okl^lunna.  In  the  matter  ot  the 
Estate  of  WlUiam  Gnrcy,  Deceased,  39  CaL 
629,  that  court  says: 

"The  determination  of  the  controversy  in- 
volves tile  construction  of  that  portion  of  tbe 
third  subdivision  of  the  first  section  of  the  stat- 
ute of  descents  and  distributions  which  is  as 
follows:  Third.  If  there  be  no  issue,  nor  hus- 
band nor  wife,  nor  father,  then  in  equal  shares 
to  the  brothers  and  sisters  of  tbe  intestate,  and 
to  the  children  of  any  deceased  brother  or  sis- 
ter by  right  of  representation.'  And  the  exact 
question  is.  whether  or  not  the  grandchildren  of 
the  deceased,  Mrs.  Shaw,  are  to  be  considered 
as  her  'children'  within  the  expression  of  the 
s^tute,  and,  as  such  children,  entitled  to  the 
share  which  their  father  would  have  taken  had 
he  survived  the  intestate.  There  is  no  doubt 
that  in  the  popular  understandint?  tbe  word  I 
'children*  does  not  include  grandcliildrcn,  but 
is  confined  to  the  descendants  in  the  first  de- 
gree—the immediate  offspring ;  and  it  may  gen- 
erally be  said,  too,  that  the  construction  put 
upon  this  word  by  law  accords  with  its  popular 
signification.   •   •  • 

••The  statutory  provisiM  under  consideratitm 
is  one  which  regulates  the  distribution  of  prop- 
erty in  the  collateral  descending  line,  and  we 
think  that  the  word  'children'  should  receive 
tbe  construction  whidi,  as  we  have  said,  com- 
ports  with  its  usual  leral  and  popular  defini- 
tion.  Upon  the  point  iuvolved  here,  too,  our 
statute  seems  to  substantially  conform  to  the 
EngUsb  statute  of  Charles  II,  which  was  in 
turn  borrowed  from  the  llSCh  Novel  of  Justin- 
Ian,  and  the  general  rule  of  both  Uie  novel  and 
of  the  statute  of  Charles  is  that  among  collater- 
als representation  is  not  admitted  after  the  im- 
mediate offspring  of  brothers  and  sisters.  De- 
cree affirmed." 

That  decision  was  approved  by  the  same 
court  In  1S97,  in  the  case  of  Guardianship  of 
Coffrey,  Deceased,  where  It  Is  said: 

**If  a  person  dies  without  leaving  sarvlviug 
issue,  wife,  father,  mother,  brother,  or  sister, 
but  leaving  a  niece  and  a  grandniece,  the  grand- 
niece  is  not  entitled,  under  sutxlivisioQ  3  of  this 
section,  to  inherit  from  the  estate." 

In  speaking  upon  tbe  same  subject  Involv- 
ing a  like  statute  and  question  the  Supreme 
Court  In  Peeler  v.  Peeler,  68  Bliss.  147,  8 
South.  393,  say:  t 

"The  obvious  and  usual  signification  of  the 
word  employed,  'children,'  and  the  manifest  in- 
tention of  the  Legislatare  In  enacting  the  stat- 
ute, alike,  require  us  to  declare  that  grandchil- 
dren are  not  included  In  tha  phrase  employed 
in  the  statute  b^ng  considered." 

HftTli^  the  same  question  before  It,  the 
Sapreme  Court  of  Nebraska,  in  Brown  t. 
Brown,  71  Neb.  200,  98  N.  W.  721.  116  Am. 
St  Rep.  576,  8  Aim.  Oas.  635,  declare: 

"It  is  argued  at  some  lengUt  that  tbe  court 
erred  in  overruling  the  demurrer  to  the  peti- 
tion of  intervention.  As  such  petition  stood 
when  the  demurrer  wss  overruled,  it  was  based 
on  the  tiieory  that  tbe  intnreners,  who,  it  will 
be  remembered,  are  grandchildren  of  tbe  tes- 
tator, were  included  within  the  term  'children' 
in  the  restdaary  clause  of  the  will.   That  the* 


ory,  to  our  minds,  is  untenable.  It  is  a  familiar 
rule  of  construction  that,  ordinarily,  word* 
should  be  taken  in  the  sense  in  which  they  are 
CMnmonly  used.  It  is  a  matter  of  common 
knowledge  that,  in  ordinary  conversation  and 
tbe  affairs  of  life,  tbe  word  'child'  is  commonly 
used  to  designate  a  son  or  daughter,  a  male  or 
female  descendant  of  tbe  first  degree.  Sui^  la 
Webster's  definition  of  tbe  term,  and  sncb  is 
its  primary  significatioQ  according  to  all  stand- 
ard lexicons.  It  is  ssfe  to  say  that,  standing 
alone,  it  is  never  understood  to  mean  'grand- 
children.' Bouvier  says:  fThe  term  "children" 
does  DQt,  wdinuily  £nd  properly  speaking  in- 
clude grandchildnn  or  issbe  generally.* " 

Tb»  same  proposition  was  before  the  Su- 
preme Court  of  Michigan  In  Estate  of  GhaiM- 
ton,  104  Mich.  U,  61  N.  W.  892,  58  Am.  8t 
Rep.  454,  in  which  tb^  say: 

"Tbe  word  'children,'  as  used  fn  a  statute 
pronding  that,  if  the  intestate  shall  leave  no 
issue,  father,  or  mother,  his  or  her  estate  shall 
descend,  subject  to  the  provisicm  therein  made 
for  the  nidow  or  husband,  in  equal  shares  to 
bis  or  her  brothers  and  sisters,  and  the  *diil- 
dren'  of  deceased  brothers  and  sisters,  by  right 
of  repre8entati<»i,  does  not  include  the  grand- 
children of  a  deceased  brother  or  sistw  of  tlit 
intestate." 

[1]  "Ordinarily,  the  word  'children'  means 
the  immediate  offspring,  and  does  not  Imdade 
'grandchildren.* "    Shanks  r.  Mills,  25  S.  a 

362. 

In  Waldron  v.  Taylor,  62  W.  Va.  284,  288, 
45  S.  E.  336,  338,  It  Is  said: 
"The  term  '(^lildren'  does  not,  ordinarily  and 

Eropcrly  speaking,  comprehend  grandchildren  or 
isue  generally.** 

To  the  same  effect  are  Tan  Cleve  ▼.  Tan 
Fossen,  73  Mich.  342,  41  N.  W.  258;  Adams 
v.  Law.  58  U.  S.  (16  How.)  160, 14  L.  Ed.  880; 
1  Woerner  on  Administratois.  156 ;  2  Under- 
bill on  Wills,  711. 

[2]  From  a  careful  consideration  of  this 
statute  and  the  construction  placed  upon  like 
statutes  of  other  states  by  their  respective 
courts,  we  are  cilearly  of  the  opinion  that 
the  word  "diildren,"  as  used  In  subdivision 
3  of  section  8418,  R.  S.  1910,  Ann.,  does  not 
Include  grandchildren. 

Since  writing  this  opinion  our  attention  has 
been  called  to  the  case  of  Hiram  Falter, 
Guardian  of  P.  F.  Falter,  t.  J.  C.  Wslker, 
Administrator,  140  Pac.  1111,  decided  by  Chief 
Justice  Kane  of  this  court  within  the  last 
few  days  and  ^ot  yet  reported,  In  which  he, 
In  a  clear  and  concise  opinion,  lays  down  the 
same  rule  of  construction  aAapteA  berein,  as 
fodlows: 

"The  term  'diildzea  of  sny  deceased  brother 
or  sister,'  as  used  In  the  Oiird  subdivision  of 
secticxi  8418,  R.  S.  Okl.  1910,  has  reference  to 
the  sons  and  daughters  of  such  brother  or  si»- 
ter,  and  does  not  include  grandsons  or  grand- 
daughters, or  other  remote  descendants." 

That  case  hi  decisive  of  tbe  question  in- 
volved here,  and  upon  that  anthoritr  alMie 
this  case  should  be  afilrmed. 

PER  CURIAM.  Adopted  in  whole. 
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BACUS  v.  BURNS  et  al.   (No.  39B6.) 
(Sapreme  Court  of  Oklahoma.   Jud«  1,  1915.) 

(SyUahut  by  the  OourUj 
HoMZSTEAD  <g=>  136— Wills  «=s>11. 

B.  died  in  King5sher  county,  Okl.,  ia  1010, 
wised  and  posseased  of  160  acres  of  land  located 
therein,  on  whidi  be  and  bia  wife  Jived  aa  a  , 
boraeatead,  and  left  aurriving  him  hie  second ' 
wife,  end  ten  adult  children,  six  by  her  and  four  , 
by  his  first  wife.   In  1906.  while  living  in  Kan- 
sas, be  made  a  will,  with  the  written  consent  of 
hia  wife  attached  thereto  according  to  the  laws  > 
of  that  state,  by  the  terms  at  which  he  gave 
Vio  of  his  property,  real  and  personal,  to  hU ; 
children  by  his  first  wife,  and  the  remaining ; 
Vio  to  his  children  by  his  second  wife  subject  j 
to  her  life  estate  therein^  and  provided  that  his ' 
property  should  be  appraised,  and  after  payment 
of  his  debts,  a  sufficient  amount  of  the  remain- 
der thereof  should  be  sold  in  order  to  pay  the 
Vio  bequeathed  to  his  children  by  his  first  wife. 
Held: 

(a)  That  the  wife's  written  consent  attached 
to  said  will  was  merely  an  election  to  take  un- 
der the  terms  thereof,  in  lieu  of  her  right  to  in- 
herit under  the  statute,  and  did  not  enlarge  or 
diminish  the  terms  of  said  will. 

(b)  That  under  the  Constitatlon  the  home- 
stead is  reserved  to  the  fomily,  and.  upon  the 
death  of  said  testator,  his  surviving  wife,  under 
section  G3liS,  Uev.  Luwa  IfilO.  had  the  right  to 
continue  to  use  and  occupy  the  homestead  dur- 
ing her  lifetime;  this  right  was  hers  individual- 
ly, and  not  an  interest  in  testator's  property, 
and  therefore  not  subject  to  testamentary  dispo- 
sition, and  did  not  pass  under  said  will,  and  her 
right  to  use  and  occupy  the  same  is  not  incon- 
sistent with  the  terras  and  provisions  of  said 
will;  and  that  said  homestead  cannot  be  sold, 
over  her  objections,  nnder  the  terms  of  said  will, 
except  subject  to  her  right  to  use  and  occupy  the 
same  during  her  lifetime. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  U  240.  250:  Dee.  Dig.  ^13U; 
Wills,  Cent.  Dig.  H  2tt-M ;  Dee.  Dig.  «=»ll.j 

Commissioners*  Opinion,  Division  No.  3. 
Error  from  District  Court,  Kingfisher  Coun- 
ty: James  B.  Cullison,  Judge. 

Action  by  Harriet  E.  Bacus  against  Mallssa 
E.  Bums  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

W.  L.  Hoore,  of  Hennessey,  lor  plaintiff  In 
error.  F.  L.  Boyntmi,  of  Kingfisher,  for  de- 
fendants in  error. 

OUDIiBT,  G  On  and  inrior  to  March  26, 
1906,  Jobu  8.  Bacns  and  tbe  plaintiff  In  er- 
ror, Harriet  E.  Bacns,  were  husband  and 
wUie,  living  together  as  mch  at  Harper,  Kan. 
On  Bald  day,  tbe  said  John  S.  Bacus,  herein- 
after referred  to  aa  testator,  with  tbe  writ- 
ten (Nmsent  at  his  wife,  the  said  Harriet  B. 
Bacns,  niade  a  will,  which,  omitting  the  for- 
mal part  and  the  attestation.  Is  as  f<rilows: 

"Item  1.  I  direct  that  as  soon  as  practical, 
after  my  decease,  that  all  of  my  just  debts  be 
fully  paid,  inctudioK  expenses  of  my  last  siA' 
ntas  and  funeral  and  burial  expenses.  ■ 

"Item  2.  I  direct  that  as  soon  as  practical 
after  my  decease  that  all  of  my  estate  both  real 
and  personal  of  any  kind  and  character  whatso- 
ever be  appraised  by  my  executors  and  execu- 
trixes at  its  fair  value,  and  that  a  sufficient 


part  thereof  be  sold  and  converted  into  cash  by 
my  executors  and  executrixes  to  equal  the  sum 
of  four-tenths,  */ii>,  of  the  appraised  value  of 
my  entire  estate  both  real  and  personal  as  afore- 
said. 

"Item  3.  I  direct  that  the  snm  of  n»»ey  real- 
ized from  such  sale  as  aforesaid,  and  said  sum 
being  four-tenths,  Vio,  of  the  appraised  value 
of  my  estate  as  aforesaid,  be  divided  equally, 
share  and  share  alike,  antong  and  between  four 
of  my  children  and  named  as  follows,  to  wit: 
Malissa  E.  Bums,  Mary  M.  Carter,  Rose  Etta 
Spangler,  and  Rachel  D.  Stewart,  and  I  hereby 
give,  grant,  bequeath,  and  devise  to  each  of  said 
above  named  four  children  the  one-tenth,  1/14, 
equal  hhare  of  the  appraised  valne  of  my  estate 
as  herein  above  indicated  and  directed. 

"Item  4.  All  of  the  balance  and  remaining  six- 
tenths,  Vio,  of  my  ntate,  both  real  and  person- 
al, after  the  payment  of  the  above  named  four- 
tenths,  «/to.  in  legacies  and  devises,  I  hereby 
give,  grant,  bequeath  and  devise  to  my  beloved 
wife,  Harriot  K,  Bacus  for  the  term  or  her  nat- 
ural life;  and  at  her  death,  I  give,  grant,  be- 
queath, and  devise  said  six-tentbui,  */io,  of  »>y 
entire  estate  aforesaid  to  iny  six  children,  nam- 
ed as  follows,  to  wit:  Andrew  O.  Bacus,  Nel- 
lie E.  S  Dangler,  Wilber  S.  Bacus,  James  E.  Bac- 
us, I'urlie  B.  Bacus,  John  U.  Bacus,  in  equal 
parts  and  shares,  share  and  share  alike. 

"Item  S.  I  l^ereby  name  and  nominate  Ma- 
lissa E.  Bums,  JIary  M.  Carter,  and  Nellie  E. 
Spangler  to  be  the  executrixes  and  Andrew  O. 
Bacus  and  James  E.  Bacus  to  he  tbe  executors 
of  this  will,  and  I  hereby  ask  the  court  to  ap- 
point said  persons  as  executrixes  and  execu- 
tors as  aforesaid,  and  furthermore  make  the 
following  request  to  the  court  that  the  court  do 
not  require  any  Iwnd  from  such  persons  as  exec- 
utrixea  and  executors  as  aforesaid. 

"In  wibiesa  whereof  I  have  hereunto  set  my 
hand  this  26th  day  of  March.  1006. 

^'John  8.  Bacus." 

The  written  consent  above  referred  to  is 
attached  to  said  will,  and,  (Hnlttlng  the'  attes- 
tation, is  as  follows: 
"State  of  Kansas,  Harper  County— ss.: 

"Know  all  men  by  these  presents,  that  f,  the 
undersigned,  Harriet  R  Bacus  of  Harper,  in  Har- 

g!r  County,  Kansas,  being  the  wife  of  John  S. 
acus,  who  ia  the  testator  in  the  foregoing  last 
will  and  testament,  and  I  do  hereby  give  my  ex- 
press consent  and  agreement,  by  this  writing,  to 
all  of  the  terms,  conditions  and  provisions  of 
said  will,  and  do  declare  that  I  am  fully  satis- 
fied with  all  tbe  provisions  thereof  and  do  ex- 
pressly accept  the  provisions  made  for  myself 
in  said  will  in  lieu  of  all  my  rights,  under  the 
law,  as  the  wife  ttud  widow  of  the  said  John  S. 
Bacus,  should  be  die  before  me,  and  do  hereby 
consent  that  said  will  be  probated  at  the  proper 
time  and  duly  executed  according  to  its  terms 
and  provisions,  and  I  am  at  the  time  of  giving 
this  consent  of  sound  and  disposing  mind  and 
memory  and  give  my  said  consent  without  any 
fear,  undue  influence  or  peraoaaion. 

"In  witness  whereof  I  hava  hereunto  set  my 
hand  this  26th  day  of  March,  1906. 

"Harriet  B.  Bacua" 

At  the  time  this  will  was  made,  the  plalu- 
tifC  in  error  was  tbe  testator>  second  wife. 
He  had  four  children  by  his  first  wife,  and 
they  are  named  and  referred  to  In  paragraph 
3  of  tbe  will.  He  bad  six  children  by  bis  sec- 
ond wife,  the  plaintiff  in  error,  and  they 
are  named  and  referred  to  in  paragraph  4 
of  the  wllL  At  the  lime  the  wlU  was  execut- 
ed, tbe  testator  and  the  plaintiff  in  error  liv- 
ed at  Harper,  Kan.   He  owned  three  pieces 
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of  town  prt^rty  0n  one  of  which  he  Uved)* 
and,  In  addition  to  this,  he  had  wme  faim 
land  In  Harper  oonnty.  In  1907,  the  teatator 
and  his  wlf^  the  plaintiff  in  error,  removed 
from  Harper,  Kan.»  to  Klngflaber  county, 
OkL,  Yrtiere  he  boosht  180  acres  of  land^  be- 
ing the  land  In  contrororHy,  on  whlcih  he  and 
his  wife  eetahllshed  a  homestead  and  oontln- 
ned  to  reside  theretm  nntU  bis  death,  in  April, 
1910. 

Under  paragraiAi  6  of  the  will,  Mallsaa  S. 
Bums  and  Blary  H.  Garter,,  dao^tors  of  the 
testator  by  his  first  wife,  and  NelUe  B.  fipang- 
ler,  a  dan^ter  by  his  second  wife,  and  An- 
drew O.  Bacas  and  James  D.  Bacus,  sons  by 
bis  second  wife,  were  named  ezecutrlces  and 
executors,  respective.  After  the  deatii  of 
the  testator,  said  will  was  dnly  admitted  to 
probate  by  the  county  court  oC  Elngflsher 
county,  and  Mallssa  B.  Bnms  and  James  B. 
Bacos  were  a^xdnted  oecntrlz  and  execntor, 
respective^,  tberettf,  and  thereafter  duly 
qoalified  as  such  and  filed  an  Inventory  and 
appraisement  of  the  estate  ot  said  deceased, 
induding  said  hunestead,  appraised  at  96,000, 
and  personal  pn^rty  appvalsed  at  %LfiSXi,  ex- 
clusive of  a  note  of  fl^OOO.  following  this 
and.  <m  Febraary  13, 1911,  ICallssa  Dl  Bums, 
Mary  M.  Garter,  Rose  Q.  Bpangler,  and  Bach- 
d  D.  Stewart,  children  of  the  testator  by  his 
first  wife,  the  def^kdants  in  error,  filed  a  pe- 
tition In  the  county  court  of  Klngflaber  coun- 
ty praying  for  an  order  authorizing  the  sale 
<tf  said  htxnestead  for  the  purpose  of  paying 
to  them  of  the  ai^raised  value  of  the 
ertate,  in  accordance  with  tlw  terms  of  said 
will.  James  B.  Bacus,  a  sod  of  the  testator 
by  his  second  wi£e,  one  of  the  executors  of 
the  will,  did  not  join  in  this  petition.  Fol- 
lowing this  and  on  Mardi  4. 1911,  Harriet  B. 
Bacus,  r^'^^""*^  in  errw  here,  the  surviving 
widow  of  said  deceased,  hereinafter  referred 
to  as  such,  filed  her  application  in  the  oonnty 
court  of  said  coun^.  to  have  said  homestead 
set  aside  to  her  for  her  use  and  benefit  dur- 
ing her  lifetime,  lowing,  among  otber  Uiings, 
that  she  and  said  testator  were  living  up<m 
said  real  estate  as  a  homestead  at  the  time 
of  his  death,  and  that  she  had  continued  to 
use  and  occupy  the  same  as  such  since  his 
death. 

On  the  same  day,  to  wU,  Mardi  4, 1911,  the 
said  James  B.  Bacna,  one  of  the  executors, 
filed  an  objecticm  tn  the  county  court  ct  said 
couD^,  to  the  sale  oK  said  premises,  for  the 
reastm,  anumg  others,  that  his  mother,  the 
surviving  widow  of  said  deceased,  was  en- 
titled to  use  and  occupy  the  same  during  her 
lifetime,  and  that  the  same  Iras  not  subject 
to  adminlstraticHi  nor  sale  during  said  time. 

The  petition  for  the  sale  at  the  homestead, 
the  objections  filed  thereto,  and  the  applica- 
tion of  the  surviving  widow  to  have  Ihe  same 
set  aside  to  her  were  heard  together,  and  an 
order  made  by  the  county  court  setting  the 
same  aside  to  her  as  a  homestead  and  deny- 
ing the  petition  t6  sell.  From  tUs  order,  an 
appeal  was  perfected  to  the  district  court  of 


Kingfisher  county  where  the  Judgment  and 
oTdec  of  the  county  court  was  reversed,  and 
an  order  made  directing  the  sale  of  saM 
homestead,  holding  that  the  surrlTing  widow 
was  not  entitled  to  have  the  same  set  aside 
to  her  as  a  homestead.  From  this  order,  the 
surrlvlng  widow  and  the  said  James  B.  Bacos 
have  perfected  separate  apiwals  to  this  court, 
being  cases  Nos.  88S6  and  896T,  re^pectlTely. 
The  actions  have  been  consolidated  here,  and 
a  determlwtltHi  of  one  wlU  detemdne  tha 
other. 

This  will  was  executed,  with  tbe  written 
ccmsent  attached  thereto,  under  section  6003, 
Dassler's  Compiled  Laws  of  Kansas  188S, 
which  is  as  follows: 

"No  man,  while  married,  shall  beqaeatili  away 
from  hia  wife  more  than  one-half  of  his  proper- 
ty, nor  shall  any  woman,  while  married,  be- 
queath away  from  her  husband  more  than  one- 
naU  of  her  property.  But  either  may  coment, 
in  writing,  executed  in  tiie  presence  ox  two  wit- 
nesses, that  tbe  other  may  bequeath  more  then 
one-half  of  bis  or  ber  propwty  from  the  one  so 
consenting." 

It  is  conceded  that  the  testator  was  a  real- 
dent  of  Kansas  at  the  time  the  will  was  made 
and  that  the  seme  was  properly  executed  un- 
der the  laws  of  that  state.  This  being  true. 
It  is  entitled  to  probate  under  the  laws  ot 
this  state  under  section  8801,  B.  L.  1910, 
which  is  as  follows: 

"A  will,  •  •  *  made  out  of  this  sUte  by  a 
person  not  having  Us  domicile  In  this  state,  is 
as  valid  when  executed  aocording  to  Uie  law  ot 
the  place  in  which  the  same  was  made,  or  in 
which  the  testator  was  at  the  time  domiciled* 
as  if  it  were  made  in  this  atate.  and  according 
to  the  provisions  of  this  article." 

Its  Interpretation,  however,  so  far  as  the 
same  relates  to  real  estate  located  in  this 
state,  is  governed  by  the  laws  of  this  state. 
Sectton  8SS6,  R.  L,  1910. 

The  statute  under  which  this  will  was  ex- 
ecuted has  been  construed  many  times  by  the 
Supreme  Court  of  Kansas.  Ja<^  et  aL 
Hooker,  71  Kan.  652,  81  Fac.  203;  Comstock 
r.  Adams,  23  Kan.  613,  S3  Am.  B^.  191; 
Barry  v.  Barry,  16  Kan.  687;  Cook  v.  Law- 
son  et  aL,  63  Kan.  864,  96  Fac.  102a  Coun- 
sel, however,  have  not  called  our  attention  to 
a  decision  of  the  Supreme  Oourt  of  Kansas 
(and  we  have  been  unable  to  find  any)  con- 
struing a  will  with  a  written  consent  attach- 
ed thereto  similar  to  the  one  under  considera- 
tion here.  The  written  consoit  provided  for 
in  the  Kansas  statute  is  similar,  in  principle, 
to  the  widow's  election,  provided  for  in  many 
states.  Chief  Justice  Johnston,  in  the  case 
of  Ghllson  V.  Rogers  et  al.,  91  Kan.  420^  137 
Fac  036,  apeaUng  wltii  referoice  to  tUs 
matter,  said: 

"The  consult  provided  for  la  aUn  to  fkm  pio* 
vision  that  a  widow  may  elect  to  take  under  the 
law,  instead  of  under  the  will  of  her  koaband.** 

The  consent,  when  fairly  made,  cannot  be 
revoked.  Speaking  with  reference  to  this 
matter.  Chief  Justice  J<dmston,  in  the  case 
Just  referred  to,  said: 

"The  consent,  aa  we  have  seen,  Is  no  part  ot 
the  will  and.  being  a  creature  of  tibe  statute 
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cumAt  be  amialltid  w  ncflUed  oftlM  proTMon 
to  do  M  is  made  b;  itetate." 

See,  also.  Bnctumui  r.  Otbtw,  26  Kan.  2T7; 
Itenne  T.  I»tadi.  60  Kaa.  672,  OH  Pae.  S2Z 

We  therefore  ctmcitide  that  the  written 
consMit  attadied  to  this  will  la  m«rtiy  an 
election  of  the  sorrlTlnK  widow  to  take  under 
the  terms  of  the  will  In  Ileo  of  her  rl^t 
to  inherit  under  the  statute,  and  does  not 
enlai^e  or  dlminldk  the  terms  and  fnoTtslons 
of  the  wilL 

It  is  important  to  determine  what  property 
naj  be  disposed  of  b7  will.  This  Is  determin- 
ed bj  section  8841,  B.  L.  UIO.  which  is  as 
follows : 

"Srery  estate  and  intra^st  In  real  or  personal 
property  to  wbich  belts,  buiband.  widow,  or 
next  of  kin  might  socceed,  may  be  disposed  of 
b;  will:  Provided,  that  *  *  *  no  man  while 
married  shall  bequeath  more  than  two-thirds  of 
his  proiwrty  away  from  his  wife,  nor  shall  any 
woman  wliile  married  bequeath  mote  than  two- 
thirds  of  her  property  away  from  her  hosband. 
•   •   •  •* 

From  this  section,  it  Is  clear  that  only  such 
property  as  may  pass  by  snccesston  itiay  be 
dis[>osed  of  by  will.  This  being  true,  it  Is 
next  Important  to  determine  what  property 
passes  by  succession.  Section  8417,  R.  L. 
1910,  determines  this,  which  is  as  follows: 

"The  property,  both  real  and  personal,  of  one 
who  dies  without  disposing  of  it  by  will,  passes 
to  the  beirs  of  the  intestate,  subject  to  the 
control  of  the  county  court,  and  to  the  itosses- 
sion  of  any  administrator  appointed  by  that 
court  for  the  purpose  of  administration." 

If  the  deceased  had  died  intestate,  his 
property,  real  and  personal,  after  the  pay- 
ment of  his  det>ta,  would  have  passed  by  sac- 
cession,  one-third  to  his  wife  (or  possibly  a 
child's  part,  In  this  case)  and  the  remainder 
to  his  children  In  equal  parts.  He  only  had 
a  rlsht  to  make  testamentary  dlspoidtloD 
of  Just  such  property  as  might  pass  by  suc- 
Ces^n,  and  no  more.  He  Is  presumed  to 
make  disposition  of  Just  such  property  as 
he  had  a  right  to.  In  re  Gray's  Estate,  159 
CaL  1S9,  112  Pac  890;  Herrlck  et  aL  r. 
Miller  et  aL.  69  Wash.  456,  125  Pac  974 
The  surviving  widow  under  the  terms  of  this 
will  takes  a  life  estate  In  an  undivided  */io 
of  the  property,  In  lieu  of  her  right  under  the 
law  to  inherit  His  children's  Interest  In  the 
homestead  Is  postponed  during  the  lifetime 
of  the  surviving  widow,  or  at  least  so  long 
as  she  occupies  the  same.  « 
Section  1^26,  R.  L.  1910,  provides: 
"Upon  the  deadi  of  Mtber  bosbaad  or  wife, 
the  survivor  may  continue  to  possess  and  occu- 
py the  wbole  homestead,  which  shall  not  in  any 
event  be  snhject  to  administration  proceedings, 
nntil  it  ia  otherwise  disposed  of  accordlsi  t» 
law.   •  • 

Thin  court,  In  the  case  of  Hcdmes  et  al.  t. 
Holmes,  27  OU.  140.  Ill  Pac.  220,  Ann.  Oaa 
19120,  eeo,  cmutmlng  this  statute,  held: 

"When  a  husband  dies  seised  in  fee  of  land  oc- 
cupied and  used  by  himself  and  family  as  a 
homestead,  his  surviving  wife,  although  without 
children,  is  entitled,  by  reaswn  of  section  1607, 
Wilson's  Bev.  &  Ann.  St  1903,  as  against  his 
heirs,  to  occupy  and  poneas  the  whole  ef  anch 


homestead  as  lomg  as  she  preserres  its  home- 
stead character  by  maintaining  a  home  thereon." 

See,  also,  Fnnk  ▼.  Baker  et  aL,  21  OkL  402, 
96  Pac  608, 129  Am.  St  Rep.  788. 

In  Holmei  t.  Holmes  et  aL,  soDra,  tills 
court  construed  the  words,  "or  until  other- 
wise disposed  of  according  to  law,"  and,  fol- 
lowing the  construction  placed  thereon  by  the 
Supreme  Court  of  North  Dakota  In  the  cas? 
of  Fore  T.  Fore's  Estate,  2  N.  D.  260, 60  N.  W. 
712,  held: 

That  the  homestead  "may  be  sold  for  taxes,  or 
upon  foreclosure  of  any  mortgage  thereon  exe- 
cuted by  both  husband  and  wife,  or  upon  execu- 
tion to  enforce  indgmeot  for  the  purchase  price 
or  any  part  thereof  mr  in  the  eaxexcement  of  a 
mediufo'B  Hen." 

It  ms  also  held  In  this  case  that  the  home' 
stead  is  not  a  part  at  the  estate  sobject  to 
administration  and  to  the  payment  of  debts 
and  llabUitles  of  the  decedent  If  it  may  be 
sold  only  for  the  purpoeee  above  stated  and 
is  not  an  asset  of  the  estate  sahject  to  ad- 
ministration, thai  It  certainly  follows  that 
it  cannot  be  sold  to  carry  oat  the  terms  and 
provisions  of  this  will,  so  long  as  the  same 
is  tised  and  occnpted  by  the  SDrriTing  wid- 
ow as  a-  homestead,  except  the  same  be  sold 
subject  to  her  ti^t  to  do  s& 

Under  the  Gonstltatlon  of  this  state,  the 
homestead  is  reserred  for  the  benefit  of  the 
family.  Secti^fn  2,  art  12  of  the  CkmstltatloQ. 
Oooch  r.  Qoo&L  et  aL,  88  OkL  800,  188  Fine. 
242.  47  L.  R.  A.  (N.  B.)  480;  Alton  Merc^ 
Co.  T.  Spindel  et  aL,  42  OkL  210,  140  Paa 
1168.  The  surriTlDf  widow's  tight  to  use 
and  occupy  the  hcmiestead  during  her  life- 
time was  not  subject  to  testamentary  disposi- 
tion by  the  testator.  It  was  not  his  to  give 
or  to  take;  It  was  ber  right  glTen  to  her 
under  the  Oonstltntton  of  this  atat^  and  no 
act  of  his,  by  will  or  oQierwlse,  conld  deprire 
her  of  this  right  By  consenting  to  the  terms 
and  proTislons  of  this  wiU,  Ae  did  not  waive 
her  right  to  use  and  occupr  the  luHnestead 
during  her  lifetime.  Her  right  to  do  so  Is 
not  Inconsistent  wtth  the  twms  and  provi- 
sions of  the  wilL 

There  are  many  anthraltles  supporting  the 
cwwlnsion  we  have  reached,  among  which 
are:  Darls  t.  Stephens,  .68  OaL  468,  10 
Pac.  671;  In  re  Waklerley's  Estate,  77  CaL 
012,  20  Pac  100;  Koster  t.  Gellen,  124  Mich. 
149,  82  N.  W.  823;  In  re  LahUE'a  Estate,  8ft 
CaL  151,  24  Pac  850;  Stttherhmd  t.  Suther- 
land et  aL,  102  Iowa,  536,  71  N.  W.  424,  63 
Am.  St  Rep.  477;  MahafEy  t.  Mahaffy,  63 
Iowa,  66.  18  N.  W.  686;  McGowui  et  al.  t. 
Baldwin.  46  Minn.  477,  49  N.  W.  2S1;  Brlch- 
acek  et  aL  t.  Bilchacek,  75  Neb.  417, 106  N. 
W.  473 ;  In  re  Ulller's  BsUte.  148  Iowa,  120, 
121  N.  W.  700;  In  re  HamUton's  Estate,  148 
Iowa,  127, 126  N.  W.  776;  Bliss  r.  Montague, 
Judge,  149  Mich.  271.  112  N.  W.  9U;  In  re 
Tompkins'  Estate.  12  OaL  U4:  Boi^ett  t. 
Rowlett.  Ue  Tenn.  458,  95  S.  W.  821;  BaU 
V.  Ball,  166  Uc  812,  65  &  W.  062;  Jarman 
r.  Jarman,  72  Tenn.  (4  Lea)  671;  In  re 
Gray's  Estate  (CaL)  supra* 
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Id  tbe  case  of  McGowan  et  al.  t.  Baldwin, 
supra.  It  was  held: 

"A  gift  or  deviM  by  a  testator  to  bis  wi£e  ns 
foUowfl,  'oQfr-balf  of  all  I  own,'  is  not  to  be  con- 
Btrued  as  lotended  to  Include  the  estate  or  in- 
terest of  the  wife  in  the  homestead,  which  is  in- 
capable of  being  disposed  of  by  him  by  will. 
She  is  not,  therefore,  in  socb  case,  put  to  an 
election  between  the  statutory  and  testamentary 
provisions  made  for  her,  but  is  entitled  to  both." 

In  the  case  of  Mahaffy  et  al.  v.  Mahaffy, 
supra,  the  court  held: 

"The  right  of  tbe  wife  to  continue  in  posses- 
sion of  the  homestead  after  her  husband's  death 
is  a  mere  personal  privilege,  unaccompanied  by 
any  property  in  his  estate,  and  entirely  distinct 
from  the  interest  which  she  takes  therein  by  in- 
heritance. This  right  exists  as  well  during  tbe 
life  of  the  husband  as  after  bis  death.  Accord- 
ingly, an  antenuptial  contract,  whereby  the  wife 
agrees  to  accept  a  sum  of  money  in  lien  of  her 
rights  of  dower  and  inheritance,  does  not  bar 
her  right  tu  continue  in  possession  of  the  home- 
stead during  her  life.  By  the  terms  of  tbe  con- 
tract the~wife  agreed  to  relinquish  all  her  rights 
of  dower  and  inheritance,  as  her  husband's  wid- 
ow and  heir,  'in  his  said  estate,'  and  to  renounce 
'iill  claim,  right,  title,  and  interest  therein  by 
reason  of  the  said  relation  of  wife  or  widow  or 
her  husband.  Hetd,  that  the  latter  claase  did 
not  enlarge  the  meaning  of  the  contract  so  as 
to  exclude  the  widow  from  her  homestead  right." 

In  Re  LahifT's  Estate,  supra,  it  was  held: 
"Where  testatrix  dies  leaving  no  other  prop- 
erty than  tbe  i>remise«  wUch  she  and  her  hus- 
band had  occupied  as  a  homestead,  although,  by 
her  will,  she  distributes  her  entire  estate  in  the 
form  of  money  bequests,  and  authorizes  her  ex- 
ecutor to  sell  tbe  whole  property,  the  interest  of 
the  legatees  is  subject  to  uie  right  of  the  hus-' 
band  to  a  homestoid  for  a  limited  period,  and 
to  the  authority  and  datj  of  the  court  to  set  it 
apart,  given  by  Code  OlvU  Proc.  CaL  H  1466, 

Under  the  view  we  take  of  this  case,  It 
will  not  be  necessary  to  consider  the  ques- 
don  of  equitable  couverstou  contended  for  by 
counsel  for  defendants  in  error. 

We  think  tbe  judgment  of  the  trial  court 
should  be  reversed  and  remanded. 

PER  CURIAM.   Adopted  In  whole. 


BAOUS  V.  BURNS  et  al    (No.  8957^ 
(Snpteme  Court  of  Oklahoma.    June  1,  1916.) 

fSyllabua  hy  the  Court.) 

BiOHTS  IN  Homestead— Sue VI VINO  Wife. 

Syllabus  same  as  in  Harriet  E.  Baeus  v. 
Melissa  E.  Burns  et  al.  (No.  3956)  149  Pac.  1115. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Kingfisher  Coun- 
ty ;  James  B.  CuUlson,  Judge. 

Action  by  James  B.  Bacus  against  Melissa 
E.  Burns  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed  and 
remanded. 

W.  L.  Moore,  of  Hennessey,  for  plaintiff  in 
error.   F.  U  Boyuton,  of  Kingfisher,  for  de- 


facts  are  the  same  In  both  cases,  and  tbe 
same  principle  of  law  la  involved  in  this 
case  as  is  involved  In  case  No.  .3956.  Bacus 
V.  Bums,  149  Pac  1115,  and  np(m'tbe  author^ 
Ity  of  that  case,  this  case  should  be  reversed 
and  remanded. 

PER  OT>BIAU.   Adopted  In  whoI& 


SCHLEOEL  V.  FULLER. 
(iiuiHwne  Court  of  OhlabcHna. 


(No.  4683.) 
June  9,  1916.} 


fendants  in  error. 

DUDLEY,  C.  This 
waa  consolidated  with 


case,  by  agreement, 
case  No.  3sm.  The 


(Syllabus  by  t\e  Court.) 

1.  Bbokebs  «=>SS— Actions  fob  CoifPERSA- 

TION— QUBSnOR  FOE  JdET. 

Where  there  is  conflicting  evidence  as  to 
tbe  terms  upon  which  real  estate  is  li»ted  with 
a  broker,  and  as  to  who  was  tiie  procuring 
cause  of  the  sale  of  tbe  real  estate,  these  are 
both  issues  of  Fact  to  be  determined  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  121,  123-130;  Dec.  Dig.  «»8&1 

2.  Evidence  «=»471  —  AnHissiBZurr  —  Ook- 

CLUsioN  OF  Witness. 

It  is  not  error  to  sustain  an  objection  to 
a  gnestion  propounded  to  tbe  purchaser  of  real 
estate  which  calls  for  a  concluBion  of  tbe  wit- 
ness as  to  who  influenced  him  to  make  the  pui^ 
chase,  l^at  is  a  question  to  be  determined  by 
the  jury  from  all  the  acta  and  facts  testified  to. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S|  214^2185 ;  Dec  Dig.  «=34n.] 

8.  Bbokxbs  ♦=»64~Coio>BnsATioN— Pbocub- 
XNO  Pubobasbbt-Salk. 

If  a  real  estate  broker  dalms  a  commlasiMi 

for  bis  services,  where  no  sale  is  actually  con- 
summated, then  he  must  prove,  by  competent 
evidence,  that  be  produced  a  purchaser  able, 
ready,  and  willing  to  buy  at  tbe  price  and  upon 
the  terms  fixed  oy  the  owner.  But,  where  a 
sale  is  actually  made  and  tbe  deal  dosed  by  the 
owner  himself,  then  tbe  question  of  the  abil- 
ity, readineesj  and  willingness  of  the  purchaser 
to  buy  is  eliminated.  And  the  fact  that  the 
owner  himself  closed  the  deal  will  be  taken  as 
conclusive  that  the  terms  were  satisfaetwy  to 
him. 

FKd.  Note. — For  other  cases,   see  Brokers, 
Cent  Dig.  {|  75-81;  Dec  Dig.  «=>54.] 
4.  Bbokebs  ^=»56— Coupensation — Sau  bt 

OwNEE— Reduced  Pbice. 

If  an  owner  of  real  estate  lists  his  proo- 
erty  with  a  real  estate  twoker,  and  then  •ell* 
directly,  at  a  reduced  price,  to  a  purchaser  tba 
broker  had  found,  and  with  whom  he  was  iiefn>- 
tiating  a  sale,  without  having  introduced  him 
to  his  principal,  then  the  owner  is  liable  to  the 
broker  for  a  commission  on  the  price  received. 

{Ed.  Note.— For  other  cases,  see  Bnikaia, 
Cent  IMg.  {|  85-89;  Dec  Dig.  «=>56.] 

,  Commissioners'  Oi^on,  Division  No.  2. 
Error  from  District  Court,  Bryan  County ; 

A.  H.  Ferguscm,  Jnd£& 

Action  by  B.  B.  Fnller  nentnst  R.  Soble)ee>1. 
Judgment  for  the  plaintUT,  and  defttidant 
brings  error.  Affirmed. 
'  McFlierren  ft  Cochrani       Durant,  for 
plaintiff  tn  error.   W.  B.  Uttertndc  and  V. 

B.  Bayea,  both  ot  Durant,  for  defHidant  In 
error. 

BRETT,  C.  This  action  was  commenced  in 
the  district  court  of  Bryan  county  by  the  de- 
fendant in  error,  as  plaintiff,  against  tlie 
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plaintiff  In  error,  as  defendant  (tbe  parties 
irill  hereinafter  be  referred  to  aa  tbey  ap- 
peared In  the  lower  ooatt),  to  reoorer  9600, 
allseed  to  be  doe  i^alntur  aa  a  real  estate 
broker. 

Tbe  petition,  In  anbstanoe.  alleges  that  on 
September  7,  1911.  tbe  defendant,  B.  Scble- 
gel,  was  tbe  owner  of  certain  real  property 
In  the  dty  of  Dnrant,  known  as  the  "Comer 
Drug  Store";  that  plaintiff,  B.  B.  FdUot, 
was  at  that  time  a  real  estate  agent,  with  his 
place  of  business  In  Dnrant;  that  on  said 
date  the  defoidant  listed  said  pmpertg  with 
plalntur  for  sale;  that  i4alntUf  waa  to  re- 
celTo  a  comndsdon  of  |B0O  for  tbe  sale  of 
said  prfq)erty;  that  he  Interested  and  pro- 
cured L.  F.  Lee  as  the  purchaser  of  said 
propMty,  and  that  through  his  procnremott, 
on  tbe  11th  day  of  September,  1911,  the  de- 
fendant consummated  a  sale  of  the  property 
to  the  said  U  F.  Lee  and  his  pai^tner  for  the 
sum  of  (11,000 ;  that  said  sum  of  911,000  was 
less  than  the  price  fl»d  1^  the  defendant  to 
the  iMalntltr,  but  that  the  defendant  himself 
closed  the  deal  at  ttiat  i»1ce,  wttb  the  pur- 
chaser procured  for  him  the  lOalntlff; 
that  his  servlcee  were  reasonably  worth  fSOO 
— aiid  ae^ed  Judgmmt  for  thi^  amount 

The  defendant  filed  a  genwal  deadal,  and 
upon  taw  issues  thus  joined  the  cause  was 
tried  to  a  Jury,  whlcb  found  for  the  plainUff 
In  the  sum  ot  92BO,  and  judgmrat  waa  r«i- 
dered  upon  their  verdict.  To  rerezse  this 
Judgment  the  d^en^nt  has  porfected  this 
appeal  to  this  court 

[11  There  Is  no  conflict  in  the  evidence  as 
to  the  ftict  that  the  propn^  waa  listed  with 
the  plaintiff,  and  that  the  plalntUf  called 
T^'s  attention  to  tbe  property,  and  priced 
It  to  him  at  $11,500;  that  they  talked  at 
length  about  the  deal,  and  that  almost  Im- 
mediately after  this  conversation  Lee  went 
to  the  defendant  and  talked  with  him  In  per- 
son about  the  deal,  and  on  the  date  alleged 
in  tbe  petition,  closed  the  deal  with  the  de- 
fendant for  the  property  it  $11,000.  It  also 
appears  that  Lee  did  not  tell  the  defendant 
he  had  been  negotiating  with  plaintiff,  and 
tbe  defendant  did  not  ask  him  whether  be 
had  or  not,  and  plaintiff  did  not  notify  the 
defendant  that  Lee  was  a  proq»ectlve  pur- 
chaser. But  there  is  a  sharp  conflict  In  the 
evidence  as  to  the  terms  upon  which  the 
property  was  listed  with  tbe  plaintiff,  and  aa 
to  who  waa  the  procuring  cause  of  the  sale. 
But  these  were  both  issues  of  fact,  under 
proper  Instructions,  to  be  determined  by  the 
Jury  (Tarborough  v.  Richardson,  38  Okl.  11, 
131  Paa  680 ;  Wheelan  v.  Hunt.  37  Okl.  523, 
133  Pac.  52 ;  Grtmes  v.  Emery,  94  Kan.  701, 
146  Pac.  1135),  and  the  Jury  found  for  the 
plaintiff  on  both  Issues,  and  this  court  will 
not  disturb  their  verdict,  unless  It  appears 
that  there  is  not  competent  evidence  suffi- 
cient to  support  it.  We  have  examined  the 
record,  and  find  sufficient  evidence  on  both 
propositions  to  sustain  the  vradict  (tf  the 
Jury. 


[2]  But  the  avoidant  Cfunplalns  because 
the  witness  Lee  was  not  permitted  to  answer 

tbe  following  question: 

"I  will  ask  you  if  Mr.  Full«  seeing  yoa,  and 
talkisr  with  ;ou  there,  and  offering  to  let  yoa 
have  It  for  $11,500.  that  had  anytbioff  to  do 
with  you  seeioK  Mr.  Schlegel  with  reference  to 
the  matter  r* 

We  think  the  objection  to  this  question  was 
properly  sustained.  It  was  a  question  for 
the  Jury  to  determine,  from  all  the  acts  and 
facts  testified  to,  whether  Mr.  Fuller  had  any- 
thing to  do  with  the  purchaser,  Lee,  seeing 
the  owner  of  the  property;  and  it  would 
have  beea  Improper  to  allow  the  witness  Lee 
by  a  conclusion  of  his  own  to  invade  their 
province. 

The  defendant  also  assigns  as  error  Instruc- 
tions Nos.  1,  2,  and  3.  We  have  carefully  ex- 
amiued  the  instructions  complained  of,  and 
think  they  fairly  state  the  law  applicable  to 
tbe  facts  of  this  case. 

[3]  The  defendant,  however,  complains  of 
the  Instructions  because  the  court  falls  "to 
Instruct  that  the  person  procured  by  the  bro- 
ker must  be  ready,  able,  and  willing  to  buy 
on  the  terms  fixed  between  the  brewer  and  tbe 
owner,"  and  cites  numerous  authOTlties  In 
support  of  this  contention. 

There  la,  however,  a  dear  distlnctltm  be- 
tween the  facts  in  the  cases  cited  by  the  de- 
fendant and  the  case  at  bar.  In  tbe  cases 
cited,  for  one  reason  or  another,  the  sale  was 
never  consummated ;  and,  of  course,  under 
those  circumstances,  the  agent  would  hare 
to  prove  that  the  party  he  produced  as  a 
purchaser  was  reedy,  able,  and  willing  to 
buy  at  the  price  fixed  by  tbe  owner  before 
he  would  be  entitled  to  recover  a  commis- 
sion. But  in  the  case  at  bar  the  property  waa 
actually  sold  to  Lee,  plaintiff's  pun^aser, 
and  the  deal  closed  by  the  owner  himself, 
and  upon  terma  satisfactory  to  him ;  and  un- 
der that  state  of  facts  the  question  of  the 
ability  and  wllllngnees  and  readiness  of  the 
purchaser  to  buy  is  eliminated,  and  the  fact 
that  the  owner  himself  closed  tbe  deal  must 
be  taken  as  conclusive  tbat  the  terms  were 
satisfactory  to  him. 

[4]  Then  the  only  remaining  question  we 
deem  It  necessary  for  us  to  consider  under 
this  assignment  la  whether  the  fact  that  the 
owner  sold  the  property  for  less  than  the 
agent  was  authorized  to  sell  It  for  defeats  the 
agent's  right  to  recover  a  commission.  We 
do  not  think  that  It  does.  The  syllabus  in 
Selby  V.  Jarrett,  30  Okl.  74,  118  Paa  871, 
states  that: 

"If  an  agent  for  the  sale  of  personal  pn^erty 
introdoces  a  luindpal  to  a  piospectire  purdiaa- 
er  and  assists  in  procuring  a  sale,  be  Is  entitled 
to  a  coatpeQsatioD  for  bis  services,  even  though 
the  principal  makes  the  sale  direct  and  at  a 
lower  price  than  tbe  agent  had  been  authorised 
to  sdl  for." 

And  in  the  body  of  the  opinion  the  court 
says: 

"The  substance  of  the  inatrnctioiu  complained 
of  is  that,  if  the  ju^  brileved  that  the  defend- 
aot  agreed  to  pay  Jarrett  flSO  if  h»  found  a 
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piLrcliaB«T  for  the  proi>erty  on  the  date  mention- 
ed, and  that  Jartett  was  instruineatBl  Id  pro- 
cnting  the  purchaser,  that  he  would  be  entitled 
to  his  commission,  notwitbstancliii?  the  fact  that 
the  defendant  concladed  the  sale  himself  for  less 
than  the  agreed  price.  We  do  not  think  It  was 
error  to  give  toe  instructions  complained  of. 
Boberts  v.  Markham  et  al.,  26  Okf.  387,  109 
Pac.  127;  Delta  &  Pine  I^nd  Oo.  v.  Wallace, 
83  Miss.  656,  36  South.  263;  Schlegal  v.  Aller- 
ton,  66  Conn.  260.  32  Atl.  363;  WiniamB  t, 
Bisbop,  11  Colo.  App.  378,  63  Pac.  239." 

Williams  T.  Bishop,  11  Colo.  App.  378,  53 
Pac.  239,  supra,  holds  that: 

"One  who  sells  directly  at  a  reduced  price 
property  listed  with  a  reinl  estate  broker  to  a 
porchaaer  the  broker  had  found,  and  with  whom 
be  was  negotiatiQt  a  sale  without  having  intro- 
duced him  to  his  principal,  is  liable  for  com- 
missions on  the  price  received." 

The  defendant  next  as^gns  as  error  the 
refusal  of  the  court  to  give  three  requested 
Instmctions.  These  requests,  however,  are 
amply  covered  by  the  Instructions  given  by 
the  court 

The  remaining  assignments  are  directed  at 
the  action  of  the  court  In  not  sustaining  the 
demurrer  to  the  evidence,  and  In  overruling 
the  motion  for  a  new  trial,  whi<^  we  think 
have  been  disposed  of  by  what  has  already 
been  said. 

We  think  the  Judgment  ot  the  lower  court 
should  be  affirmed. 

PBB  OUBIAlf.   Adopted  In  wliol& 


In  re  TCBBEE'B  ESTATE.    (No.  4677.) 
(Sopieme  Court  of  Oklahoma.  June  22, 191C.) 

(Byliabtu  &if  the  Court) 

OOUBTB  «=>185— COUNTT  COOttTfr— APPKAL  TO 

DisraioT  Coubtv- Compuancb  with  Stat- 
ute—Notice— Bon  d  . 

Section  5455,  Comp.  Laws  1909  (section 
tt(05,  Bev.  Ia  1»10),  prescribins  the  manner 
of  taking  appeals  from  the  county  to  the  dis- 
trict court,  may  be  complied  with  by  dictating 
into  the  record  the  notice  of  appeal,  at  the 
time  the  order  appealed  from  is  made,  and  in 
open  court,  and  in  the  presence  of  the  appellee 
and  his  counsel,  and  by  executing  and  filing:  the 
required  appeal  bond  wittiin  10  days  ttiere- 
after. 

[Ed.  Note.— For  other  cases,  see  Courte,  Dec. 
Dig.  ^185 ;  Appeal  and  Error,  Gent  Dig.  II 
102,  8877.  8627.) 

Commlflaiwiers*  OplDlon,  Division  Ko.  2. 
Error  from  District  Court,  Carter  County ; 
S.  R.  BDsaell,  Jvdga 

In  the  matter  of  the  estate  oC  Bachel  Tub- 
bee  and  others,  minors,  Q«orge  Terry,  guard- 
ian.  The  gnardlan  filed  his  final  report,  and 
certain  it&m  thereto  were  disallowed  by  the 
county  court,  and,  from  a  Judgment  of  the 
district  court  refusing  to  dismiss  the  guard- 
ian's appeal,  the  heirs  bring  error.  Affirmed. 

Chas.  y<Hi  Weiss,  of  Ardmore,  for  plain- 
tiffs In  error.  I.  R.  Maaon,  <MC  AKdimore,  for 
def ^dant  In  error. 


GALBRAITH,  C.  George  Terry,  as  guard- 
ian ot  Annie  Tnbbee  and  others,  filed  his 
final  report  In  the  county  court  of  Carter 
county.  On  conaideratiOD  tbrnof  the  coontj 
court  disallowed  a  number  of  Items  of  ex- 
pense and  other  charges  made  therein  against 
the  wards.  When  this  order  was  announced, 
and  while  the  wards  and  their  counsd  were 
present  In  open  court,  the  guardian  had  his 
exceptions  to  the  order  noted,  and  then  and 
there  gave  notice  ot  his  purpose  to  i^peal  to 
the  district  court  oi  Garter  county,  and  dic- 
tated the  notice  of  appeal  infeo  the  record, 
which  was  taken  by  the  court  stenographer, 
and,  npoa  request  of  the  guardian,  the  court 
fixed  the  amount  of  the  appeal  bond.  The 
guardian  executed  the  bond,  which  was  duly 
approved  by  the  county  Judge^  within  tm 
days  of  that  date,  and  a  traniqutt  ot  the 
proceedings  was  duly  lodged  In  the  diatiiet 
court  of  Carter  county. 

When  the  case  came  oo  for  lieariug  in  the 
district  court,  the  wards,  through  thtir  coun- 
sel, presented  a  motioo  to  dlamlss  the  appeal, 
for  the  reason  tiiat  no  notice  of  appeal  had 
been  filed  with  the  Judge  of  the  county  court 
as  required  by  the  statute.  On  the  hearing, 
the  court  denied  this  motion,  and  this  rul- 
ing is  the  one  assignment  of  error  relied  upon 
for  a  reversal  ot  the  Judgment 

The  sections  at  the  statute  relied  on  are 
section  5454,  which  fixes  the  time  for  appeal 
for  one  present  at  the  time  the  order  wu 
made  at  ten  days  from  the  date  ot  such  ot- 
der,  and  section  6455  of  the  Compiled  Lam 
of  1909.  It  win  be  observed  that  sectloi 
5456  provides  that  the  appeal  must  be  taken: 

"(1)  By  filing  a  written  notice  thereof  with 
the  judge  of  the  county  oourt"  etc.;  and  (3) 
"by  executing  and  filing  within  tht  time"  fixed 
In  section  6464,  "such  bond  as  la  required,''  etc. 

These  sections  of  the  statute  were  brought 
forward  from  the  statutes  of  1890,  and  they 
are  also  brought  forward  In  the  Bevised 
Laws  of  1910  as  secti<»ia  6504  and  6605. 

The  only  question  presented  on  this  appeal 
Is  whether  or  not  dictating  the  notice  of  ap- 
peal Into  the  record.  In  open  court  in  the 
presence  of  the  appellee  and  his  coimsel,  to 
sufficient  compliance  with  this  statute  ^eQ^l^ 
Ing  the  filing  of  written  notice  of  api>eal  with 
the  Judge  of  the  county  court 

It  is  contended  on  behalf  of  the  plaintiffs 
in  error  that  this  Is  not  sufilclent;  that  the 
terms  of  the  statute  are  mandatory;  and 
that  the  right  of  appeal  depends  upon  the 
statute,  and,  In  order  to  perfect  an  appeal,  the 
provisions  ot  the  statute  must  be  literally 
compiled  with,  and  that,  not  having  been 
done  in  this  instance,  the  dlstilct  court  did 
not  acquire  Jurisdiction  of  the  cause  on  ap- 
peal, and  therefore  erred  in  denying  the  mo- 
tion to  dismiss  the  same.  On  the  other  hand, 
It  Is  contended  by  the  defendant  In  error  that 
the  purpose  of  ttie  statute  Is  to  e^ye  notice 
and  to  bring  to  the  attention  of  counsel  and 
the  parties  affected,  that  the  cause  la  to  be  ap- 
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pealed,  and  tliat  vmw  pnrpoM  ai  this  statute 
was  accompltetaed  by  dletating  the  notice  of 
Appeal  Into  the  record,  in  open  court,  and  In 
the  iMTeseuce  of  the  parties  and  their  connsel, 
as  was  done  In  this  case. 

GouusM  has  not  furnished  ns  with  dtatlon 
of  authority  where  the  exact  point  Wrolred 
in  this  case  has  been  adjudicated,  and  our 
research  has  not  enabled  us  to  find  any. 
However,  analogons  cases  are  acc^ible. 

In  Starkweather  v.  Bell,  12  8.  D.  146,  80 
N.  w.  18%  from  the  Supreme  Court  of  South 
Dakota,  a  statute  similar  to  tiiat  abore  quot- 
ed was  construed.'  In  that  case  a  notice  of 
appeal  In  writing  was  delivered  to  the  clerk, 
who  put  the  filing  mark  of  the  circuit  court 
thereon.  The  notice  was  never  dellTered  nor 
filed  with  the  county  Judge,  as  prescril»d  by 
the  statute.  The  appellee  moved  to  dismiss 
the  appeal  In  the  district  court,  because  the 
notice  <tf  appeal  had  not  been  filed  with  the 
Judge  of  the  county  court,  as  required  by 
statute.  The  court  permitted  the  county 
Judge  to  mark  the  notice  of  appeal  as  illed 
of  the  date  delivered  to  the  derk,  and  permit- 
ted the  cleric  to  correct  his  filing  so  as  to 
show  the  notice  was  filed  tn  the  county  court 
and  not  in  the  circuit  court  The  court,  In 
the  opinion,  says: 

"In  this  case  it  dearlf  appears  fr<HD  the 
Rtatenient  of  the  county  Judge  and  the  clerlt 
of  the  circuit  court  that  the  notice  of  appeal 
and  undertaking  were  in  fact  filed  with  the 
county  Judge,  but  that,  through  Inadvertence, 
the  county  Judge  omitted  to  indorse  the  filing 
thereoQ,  and  the  derk  of  the  circuit  court  ana 
ex  ofllcio  clerk  of  the  county  court  also,  by 
inadvertence,  indorsed  the  papers  as  filed  in  the 
circuit  court  instead  of  the  county  court.  If 
the  notice  of  appeal  and  undertaldng  were  in 
fact  filed  with  the  county  judge,  and  placed  on 
the  files  of  the  county  court  by  the  ex  officio 
clerk  of  that  court,  the  law  was  ctHupUed  with, 
uotwithBtauding  the  indorsementi  of  such  filing 
were  not  made  upon  the  papeis." 

In  Be  WUI  of  Madden,  104  Wis.  61.  80  N. 
W.  100,  the  statute  governing  ai^peals  In  pro- 
bate matters  required  service  at  the  notice  of 
at^eal  to  be  made  upon  the  clwek  of  the  dr- 
enlt  court,  where  the  Judgment  appealed  from 
was  entered,  and  the  notice  and  service  there- 
of to  be  certified  as  a  part  of  the  record  on 
appeal.  In  that  case  the  notice  of  appeal  was 
driivered  to  the  clerk,  and  returned  with  the 
record  to  the  appellate  court,  and,  in  denying 
the  motion  to  dismiss  the  appeal,  the  ooort 
said: 

"The  delivery  to  the  proper  clerk  of  a  notice 
of  appeal  for  the  purpose  of  complying  with  the 
appeal  statute  constitutes  a  literal  compliance 
therewith,  and  the  clerk's  filing  thereon  suffi- 
ciently proves  the  service.  The  return  of  the 
notice  served  and  filed  complies,  literally,  with 
tbe  statute  requiring  the  notice  of  appeal  to  be 
80  returned." 

Under  the  federal  practice,  where  a  dta- 
tlmi  is  required  to  perfect  an  appeal,  it  la 
held  Uiat,  where  the  record  shows  that  tbe 
am>eal  was  prayed  and  allowed  In  opra  court, 
no  citation  is  necessary. 

In  Dodge  V.  Knowles,  114  TT.  S.  4S6,  5  Sup. 


Gt.  U08, 29  L.  Bd.  200,  tlie  Snpreme  Court  of 
the  United-  States  says: 

"The  citation  is  intended  as  notice  to  the 
appellee  that  an  appeal  has  been  taken  and  will 
be  duly  prosecuted.  No  special  form  is  pre- 
scribed. The  parpose  is  notice,  so  that  the  ap- 
pellee may  appear  aud  be  heard.  The  judicial 
allowance  of  an  appeal  in '  open  court  at  tlie 
term  in  which  the  decree  has  been  rendered 
is  sufficient  notice  of  the  taking  of  an  appeal." 

It  will  be  observed  that  section  5455,  un- 
der consideration,  dispenses  with  any  further 
notice  to  the  appellee,  other  than  "by  filing 
a  written  notice  thereof  with  the  Judge  of  the 
county  court,"  as  follows: 

"It  shall  not  be  necessary  to  notify  or  sum- 
mon the  appellee  or  respondent  to  appear  in 
the  district  court,  but  such  respondent  aball 
be  taken  and  held  to  have  notice  of  such  ap- 
peal in  tbe  same  manner  as  he  bad  notice  of 
the  pendency  of  the  proceedings  in  the  county 
court." 

If  the  purpose  of  requiring  the  filing  with 
the  county  Jiidse  is  "notice,  so  that  the  appel- 
lee may  appear  and  be  heard,"  and  we  be- 
lieve that  it  Is,  then  this  purpose  Is  fully 
served  by  dictating  the  notice  into  the  record, 
In  open  court,  and  in  the  presence  of  the  ap- 
pellee and  his  counsel.  The  notice  so  given 
would  properly  appear  in  the  transcript  trans- 
mitted to  the  district  court  as  It  did  In  the 
amended  transcript  In  the  Instant  case. 

We  therefore  conclude  that  the  notice  of 
appeal  was  sufflclent,  and  that  the  district 
court  did  not  err  lu  overruling  the  motion  to 
dismiss  tbe  appeal. 

We  recommend  that  tihe  Judgment  appeal- 
ed from  be  afllrmed. 

PBR  OtTRIAM.   Adopted  In  whol& 


POWERS  et  al.  v.  COOK  et  aL  (No.  4312.) 
(Supreme  Court  of  Oklahoma.   June  1,  1915.) 

(SvOahut  &v  the  Court.) 

JuDOBS  <s;»47  —  With  ESSES  «a6S— Ookpx- 
ixncT  AS  WimsBS— Rktosal  to  Disqual- 
irr. 

A  trial  judge  of  a  court  of  record,  before 
whom  a  cause  is  tried  with  a  jury,  cannot  tear 
dfy  for  one  of  the  parties  thereto,  over  the  ob- 
^ectioQ  of  the  other,  as  to  a  material  point  at 
issue ;  and  where,  when  the  cause  Is  called  for 
trinl,  the  plaintiff  presents  a  proper  application 
requesting  him  to  disqualify  on  account  of  the 
fact  that  be  will  be  used  by  the  defendant  ai  a 
witness  on  a  material  point  at  issue,  which  mo- 
tion is  overruled,  and  he  then  tries  the  case 
and  testifies  for  the  defendant  on  a  material 
point  at  issue,  his  action  in  overruling  said  ap- 
plication is  prejudidai  error  and  fundamentally 
wrong. 

[Ed.  Note— For  other  casea,  see  Judges,  Cent 
Dig.  §§  214-219,  222,  223:  Dec.  Dig.  «3==>47; 
Witnesses,  Cent  Dig.  g  183 ;  Dec.  Dig.  «=»68.J 

OommlsslwerB'  OiHnlon,  Division  No.  S. 
Bnw  from  County  Court,  Beckham  County ; 
John  C.  Hendriz,  Judge. 

Action  by  J.  A.  Powers  against  R.  K.  Codk 
and  others.  Judgment  for  defendants,  and 
plaintier  brings  error,  and,  dying,  the  action 
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Is  TeTived  in  flie  name  of  Matilda  A.  Powers 
and  C  P.  Hamilton,  uecntors  ot  the  estate 
of  J.  A.  Powors,  deceased.  Bereised  and 
remanded. 

Percy  Powers,  of  Mangum,  and  Keaton, 
"Wella  &  Johnston,  of  Oklahoma  City,  for 
plalntiffa  in  error.  Dudley  B.  Madden,  of 
Walters,  for  defendants  In  error. 

DUDLEY,  C.  On  December  14, 1011,  J.  A. 
Powers  commenced  this  action,  in  tlie  county 
court  of  Beckham  county,  against  the  de- 
fendants in  error  to  recover  judgment  against 
them  for  the  amount  due  upon  a  promissory 
note  of  $337.50,  dated  November  15,  1910, 
signed  by  them,  due  and  payable  to  the  order 
of  the  said  J.  A,  Powers  one  year  thereaft- 
er, bearing  interest  at  the  rate  of  10  per  cent 
per  annum  from  date  until  paid.  Issues  were 
joined  land  the  case  tried  to  the  court  and 
jury,  resulting  in  a  judgment  in  favor  of  the 
defendants  in  error.  From  this  judgment 
the  said  J.  A.  Powers  perfected  an  appeal  to 
thla  court.  Since  filing  the  petition  In  error 
here,  the  said  J.  A.  Powers  died,  and  Matilda 
A.  Powers  and  G.  P.  Hamilton  were  appoint- 
ed executors  of  his  estate,  and,  by  an  order 
of  this  court,  said  action  has  beea  revived 
in  their  names,  as  executors  of  the  estate 
of  said  deceased. 

On  the  trial  of  the  case,  the  defendants  In 
error  admitted  the  execution  of  the  note 
sued  upon,  but  claimed  that  when  it  was  exe- 
cuted it  bore  Interest  at  the  rate  of  10  per 
cent  from  maturity,  and  that  since  its  exe- 
cution and  delivery  it  has  been  changed  and 
altered,  without  their  consent  or  knowledge, 
so  as  to  read,  "10  per  cent  from  date,"  and 
that  by  reason  of  this  alteration  they  were 
not  liable  upon  said  note. 

It  seems  that  prior  to  the  InstltntlCHk  of 
this  action,  the  said  J.  A.  Powers  sent  the 
note  to  the  Beckham  County  Bank  for  col- 
lection, and,  while  the  note  was  In  the  pos- 
session of  the  bank,  one  of  the  defendants  In 
error  secured  possession  of  It  and  showed  it 
to  the  Hon.  John  a  Hendrlx.  the  county 
Judge  before  whom  this  case  was  tried,  prior, 
however,  to  bis  election  and  qnaliflcati(»i  as 
county  judge,  called  his  attention  to  the  al- 
leged alteration,  and  sought  bis  advice  es  to 
the  Legal  effect  thweof.  The  fact  that  the 
trial  Judge  bad  some  knowledge  with  refer- 
ence to  the  defense  interposed,  and  that  he 
would  probably  testify  as  a  witness  for  the 
def«ise  was  called  to  his  attratlon  by  the 
plaintiff  wh&a  the  case  was  called  for  trial, 
and  a  request  made  for  the  trial  Judge  to 
disqualify  himself,  and  have  some  other  Jndge 
try  the  case.  The  proceedings  with  refer- 
ence to  this  are  as  follows : 

"Mr.  Tishiger:  The  plaintiff  is  this  cause, 
having  beeo  informed  that  his  honor.  Judge 
Hendrlx,  had,  prior  to  the  filing  of  this  suit, 
been  consulted  as  a  citizen  ccracerning  the  note, 
and  concerning  a  matter  which  will  be  relied 
upon  as  defense  herein,  and  being  further  in- 
formed that  his  honor.  Judge  Hendrix,  will  be 
iised  as  a  witness  to  testify  in  the  cause  to  ma- 
f«ri*l  facts  relied  upon  by  the  defendant  to  sus- 


tain Hieir  contention  therein,  be  being  a  ma- 
terial witness  to  material  facts,  saggests  to  the 
court  that  by  reason  of  the  facts  as  stated,  he 
is  disqualified  to  preside  as  judge  in  the  trial  uf 
this  cause,  and  moves  the  court  to  declare  him- 
self as  to  the  matters  herein  alleged:  First,  as 
to  whether  or  not  the  matters  herein  alleged 
are  true ;  second,  as  to  whether  or  not  tuey 
being  true,  the  court  is  disqualiSed  to  preside 
as  trial  judge  in  this  cause. 

To  this  motion  the  court  answered  as  fol- 
lows: 

"Jud^e  Hendrix:  Tbla  request  from  counsel 
for  plaintiff— the  court  states  that  he  bas  been 
consulted  as  a  citizen  concerning  the  note  sued 
OD  herein.  He  has  also  been  informed  by  de- 
fendants that  they  intend  to  use  bim  as  a  wit- 
ness to  material  aUegaticms,  and  he  was  desir- 
ous to  be  relieved  of  the  responsibility  of  trying 
the  case;  but  that,  under  the  holdings  of  tbe 
Supreme  Court,  he  holds  he  is  not  disqualified. 
The  request,  however,  will  be  allowed,  and  I 
will  vacate  the  bench  if  some  i>roviai(Mi  is  made 
by  plaintiff  for  the  compensation  of  a  special 

1'udge.  While  I  would  rather  not  try  this  case 
am  not  williiig  to  shirk  responsibility  and 
throw  additional  expense  on  the  county.  If  a 
deposit  is  made  or  any  other  arrangement  made, 
tbe  motion  will  be  granted." 

Tbe  trial  Jndge  refused  to  disqualify  him- 
self, to  wbldi  tbe  plaintiff  saved  exceptions. 
Following  this,  the  case  vras  tried,  and  dar- 
ing the  progress  of  tbe  trial  the  trial  Judge 
took  the  wllxesB  stand  and  tesUfled  for  tbe 
d^endants  on  the  quesUon  as  to  the  alter- 
atloD  of  the  note  sned  upcm.  This  testimony 
was  material,  and  In  fsCt  the  sole  defense  re- 
lied upon  by  the  defmdants  in  oror.  Ob- 
jections were  made  to  certain  features  of  his 
testimony,  and  these  obJecti(»u  were  over- 
ruled by  bim  while  on  the  witness  stand.  In 
other  words,  he  acted  in  the  eapacity  of  both 
Judge  and  witness  in  tiie  trial  of  Hits  cas& 
Plalntlft  in  error  insists  that  this  was  prej- 
udicial error,  and  that  the  trial  Judge  should 
bave  sustained  the  motion  to  disqualify  him- 
self. Tills  quesUon  is  pmpexJj  pnaaiteO. 
here,  and,  under  our  view  of  the  case,  is  the 
only  questicm  necessary  to  be  considered. 

We  have  no  statute  auth<n1zlng  a  trial 
Judge  to  testify  in  a  case  tried  before  him, 
and,  in  the  absence  of  such  a  statute,  we 
think  he  tias  no  rl^t  to  do  so,  ovw  the  objec- 
tion of  the  parties  against  whom  he  testifies, 
and  especially  is  this  true  whra«  his  testi- 
mony is  material,  as  it  was  in  this  case  We 
think  this  is  the  general  rule.  This  quea- 
tion  is  discussed  in  44  Cy&  p.  2234,  wherein 
it  is  said: 

"As  a  general  rule  tbe  judge  before  whom  a 
case  is  being  tried  is  not  a  competent  witn««s 
therein ;  but  under  some  statutes  tbe  presidinc 
judge  ifl  a  competent  witness  for  either  party, 
and  when  called  on  to  testify  be  may,  in  his 
diBcretioD,  order  the  trial  to  be  snspeoded  and 
to  take  place  before  another  Judge,  or  to  pro- 
ceed before  him." 

And  in  vol.  IT,  Am.  &  Dug.  Ency>  U  W*- 

724-725,  it  is  said: 

"The  Inclination  of  the  courts  has  been  to 
hold  that  when  it  is  necessary  for  tbe  CMiduct 
of  the  trial  of  a  cause  that  <me  should  act  as 
judge,  he  may  not  be  called  from  the  bencA 
to  be  examined  as  a  witness."  "It  is  error 
for  a  judge  who  is  a  member  of  the  court,  and 
necessary  to  make  a  do^  CMUtituted  court,  to 
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become  a  vitDeas  in  a  case  before  the  coort,  and 
if  objection  be  made  and  exception  taken,  auch 
error  will  be  fatal  to  the  judgment.'* 

OreeDleat  on  Evidence  (16th  Ed.)  385,  dis- 
cussing this  question,  announces  the  rule 
to  be: 

"It  may  be  proper  to  take  notice  of  the  case, 
where  the  facta  are  personally  known  by  the 
iudge,  before  whom  the  cause  is  tried;  and 
whatever  diif^nce  of  opinion  may  once  have 
existed  on  this  point,  it  seems  now  to  be  agreed 
that  the  same  person  cannot  be  both  witness 
and  judge  in  a  cause  which  is  on  trial  before 
him.'^ 

See,  also,  Jones  on  Evidence  (Civil  Cases) 
958  ;  3  WIginore  on  Evidence,  25-26 ;  1  Cham- 
berlain on  Evidence,  745;  Maltland  v.  Zan- 
ga,  14  Wash.  92,  44  Pac.  117;  Rogers  v.  State, 
CO  Ark.  76.  29  S.  W.  894,  31  U  R.  A.  465,  46 
Am.  St.  Rep.  154;  People  v.  Dohrlng.  59  N. 
T.  374,  17  Am.  Rep.  349;  Gray  v.  Crockett, 
35  Kan.  66,  10  Pac.  452;  Estes  et  al.  v. 
Bridgforth,  114  Ala.  221,  21  South.  512; 
Shockley  v.  Morgan,  103  Gav  156,  29  S.  E. 
eW;  Baker  v.  Thompson,  89  Ga.  486, 15  S.  E. 
644;  Dabney  v.  Mltcheli,  66  Ala.  493;  Morss 
V.  Moras,  11  Barb.  (N.  Y.)  610;  McMlUen  v. 
Andrews,  10  Ohio  St  112. 

The  rule  Is  announced  In  the  Ency.  of  Evi- 
dence, vol.  3,  p.  215,  as  follows; 

"A  judge  of  a  court  of  record  or  a  referee  is 
not  at  common  law  a  competent  witness  in  a 
case  pending  befora  him  »  giounds  of  public 
policy." 

In  the  can  of  Pei^e  t.  Bofailiift  wajftA,  it 
was  said: 

"If  a  judge  is  pat  upon  the  stand  as  a  wit- 
ness, he  has  all  the  rights  of  a  witness,  and 
he  is  subject  to  all  the  duties  and  liabilities  of 
a  witness.  It  may  chance,  that  he  may  tor 
reasons  sufficient  for  himself,  but  not  suificlent 
for  another  of  equal  authority  in  the  court,  de- 
cline to  answer  a  question  put  to  bim,  or  io 
some  other  way  bring  himself  in  conflict  with 
the  court.  Who  shall  decide  what  course  shall 
be  taken  with  him?  Shall  he  return  to  the 
bench  and  take  part  in  disposing  of  the  inter- 
locutory question  thus  arising,  and  upon  the 
decision  being  made,  go  back  to  the  stand,  or  go 
into  custody  for  contempt?  The  first  would 
be  unseemly,  if  not  unlawful,  for  It  would  be 
passing  judicially  upon  his  own  case.  The  last 
would  disorganize  the  court  and  suspend  its 
proceedings.  Other  like  results  may  be  con- 
ceived as  powible,  equally  as  contrarr  to  the 
good  conduct  of  judicial  proceedings. 

In  the  case  OT  MaiUand  t.  Zanga,  sapra, 
It  was  said: 

"If  the  defendant  is  entitled  to  the  testimony 
of  the  judge,  the  plaintiff  is  equally  entitled  to 
his  testimony,  and  it  might  eventuate,  if  this 
practice  were  to  be  tolerated,  that  the  judge, 
upon  a  motion  for  a  noDSuit,  would  be  com- 
pelled to  pass  upon  the  weight  of  his  own  testi- 
mony, and,  considering  the  inclination  of  the 
human  mind  to  attach  more  importance  to  its 
own  statemrats  than  to  those  of  others,  it  is 
easy  to  see  that  the  rights  of  the  litigants 
mixbt  t>e  prejudiced  in  such  a  case.  Again, 
while  upon  the  witness  stand,  he  would  have  a 
right  to  all  the  protection  tliat  any  other  wit- 
oess  has  under  the  law.  •  •  *  He  might 
decline  to  answer  qnestioos  the  admissibility  of 
which  it  would  be  necessary  for  the  court  to 
determine,  and  which  would  bring  him  as  a 
witness  in  conflict  with  himself  as  a  court. 
Atraio,  it  would  to  a  certain  extent  lead  to  the 
embarrassment  of  the  jury,  who  are  rabordiuate 


officers  of  the  court  and  under  its  directions, 
to  have  to  weigh  the  testimony  of  the  judge  in 
the  same  scales  with  the  testimony  of  other 
witnesses  In  the  case  whose  testimony  was 
opposed  to  that  of  the  jndge.  And  In  many 
ways,  it  seeme  to  ns  that  this  practice  would 
lead  to  embarrassment  and  would  have  a  tend- 
ency to  lower  the  standaxd  of  courts  and  bring 
them  into  contempL" 

These  two  cases  and  the  Arkansas  case, 
supra,  are  the  leadli^  cases  upon  this  ques- 
tion, and  to  onr  mind  announce  a  rule  In 
accord  with  common  seDse  and  reason. 

The  trial  judge  In  this  case  acted  in  two 
capacities,  as  jndge  and  witness,  passed  upon 
objections  to  certain  portions  of  big  testi- 
mony, and,  after  he  bad  finlabed  testifying, 
returned  to  the  bench  and  continued  to 
the  case.  To  our  minds,  this  was  prejudicial 
to  the  rights  of  the  plaintiff  and  fundamen- 
tally wr<mg,  and,  as  was  stated  by  Justice 
Folger,  in  the  case  of  People  v.  Dohrlng,  su* 
pra,  "because  such  practice,  if  sanctioned, 
may  lead  to  unseemly  and  embarrassing  re- 
sults, to  the  hindering  of  justice,  and  to  the 
scandal  of  the  courts."  It  tends  to  lessen  the 
dignity  of  the  court,  and  bring  It  Into  dlsre* 
pute.  It  la  well  known  to  every  practicing 
lawyer  that  the  testimony  of  the  trial  judge, 
upon  a  material  point,  will  oatweigh  the  tes- 
timony of  ordinary  witnesses,  and  to  permit 
him  to  testis  gives  an  undue  advantage  to 
the  party  for  whom  he  testifies.  It  la  wrong, 
both  In  principle  and  in  morals. 

Counsel  for  defendants  in  error  claim  that 
the  Criminal  Court  of  Appeals,  in  the  case 
ot  State  ex  rel.  John  Nowakowskl  v.  Lock.- 
ridge.  County  Judge,  6  Okl.  Cr.  216,  118  Pac. 
152.  IB  I*  R.  A.  (N.  S.)  525,  Ann.  Gas.  1913C, 
251,  announced  the  rule  that  the  trial  Judge 
might  testify  in  a  case  tried  before  falm.  We 
do  not  think  bo.  We  have  very  carefully 
read  that  case,  and  it  does  not  so  bold.  No 
such  question  was  before  the  court  in  that 
case.  However,  Mr.  Justice  Furman,  In  ren- 
dering the  <^inion,  did  say  that  the  trial 
judge  might  testify  in  a  case  before  him. 
This  was  pure  dictum,  was  not  involved  in 
that  case,  and  therefore  was  not  passed  upon. 
We  have  great  respect  for  Judge  Flirman 
as  a  lawyer  aud  Jurist,  but  with  his  personal 
views  upon  this  question  we  cannot  agree. 
In  that  case,  Judge  Lockrldge,  as  county 
judge,  held  a  court  of  inquiry.  In  which  many 
witnesses  were  examined,  as  a  result  of 
which  the  defendant  was  prosecuted  and 
tried  before  him,  and  on  account  of  this  fact 
the  defendant  sought  to  disqualify  the  judge, 
and  the  Criminal  Ooort  or  Appeals  very  prop- 
erly held  that  be  was  no.  dlsqualihed  on  ac- 
count of  this  fact 

We  think  the  action  of  the  county  judge 
In  this  case,  In  overruling  the  appllcatioiv  to 
disqualify  himself,  and  testifying  in  the  case, 
was  prejudicial  error,  and  that  the  judgment 
of  the  trial  court  should  be  reversed  and  re- 
manded. 

PBB  CURIAM.   Adopted  in  wbolei 
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UcCURRT  et  nx.  t.  SLEDGB  et  aL 

(No.  4693.) 

(Supreme  Court  of  Oklahoma.   Jtme  1,  1916.) 

fSyllalnu  bp  the  Cowri,) 

"L  Homestead  ®=>118— Mobtgagb  bt  Hus- 
band— Validity. 

A  mortgage  ot  the  homestead  of  the  family 

by  a  married  man,  where  the  wife  does  not  join 

therein,  is  void. 
[Kd.  Note.—For  other  caaea,  see  Homestead, 

Cent.  Big.  $S  192>  185,  20a-2CO,  218,  217;  Dec. 

Dig.  «S=>118.] 

2.  Bankrtjptct  *=»400~-SKmKQ  Abide  Ex- 
emptions —  COHOLUBIVENKSS  —  BaHKBUPT- 
CT— MOBTQAGEB. 

Wbere,  in  an  action  to  foreclose  a  real  es- 
tate mortgage  in  a  state  coart,  the  defendant, 
who  has  been  discharged  as  a  bankrupt,  claims 
the  property  as  a  homestead,  and  it  appears 
that,  in  the  banhraptcy  proceedings,  the  debt  of 
tlie  plaintiff  secured  by  said  mortgage  was  duly 
scheduled,  that  plaintiff  bad  notice  and  ap- 
peared, and  that  the  property  described  in  his 
mortgage  was,  upon  a  hearing  of  plaintiff's  ex- 
ceptions tbereto,  eet  apart  and  adjudged  to  be 
the  homestead  of  defendant,  such  judgment  of 
the  bankruptcy  court  is  conclusive  as  to  the 
parties  herein. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  670-675;  Dec.  Dig.  «5>400J 

Oommlasloners'  Opinion,  Dlrlslon  No.  8. 
Brror  fKHu  District  Court,  Pontotoc  Goanty ; 
A.  H.  Fergoson,  Judge. 

Action  by  W.  W.  Sledge  and  another,  part- 
ners as  the  Sledge  Lumber  Company,  against 
N.  A.  HcCarry,  and  -his  wife  Interrened. 
Jodgment  for  plaintiffs,  and  d^endants  bring 
error.  Reiversed  and  rendered  for  defend- 
ants. 

Thomas  P.  Holt,  of  Ada,  and  Clinton  A. 
Galbralth,  of  Oklohoma  City,  for  plaintiffs  In 
error.  J.  F.  McKeel,  of  Ada,  tor  defendants 
In  error. 

BDEAKMORE,  C.  This  action  was  com- 
menced in  the  district  court  of  Pontotoc  coun- 
ty February  12,  1912,  by  the  defendants  In 
error,  as  plaintiff,  against  the  plaintiffs  In 
error,  as  defendant,  on  a  promissory  note  for 
?1,657,  of  date  June  14,  1910,  payable  to  the 
plaintiff  September  1,  1910,  and  to  foreclose 
a  mortgage  on  lots  9  and  10  of  block  53,  city 
of  Ada.  The  parties  win  be  referred  to  here- 
in as  they  appear  In  the  trial  court 

Defendant  answered,  setting  forth,  among 
other  things,  that  be  was  a  married  man 
and  the  head  of  a  family  entitled  to  home- 
stead exemption;  that  said  lota  were  a  part 
of  his  homestead  at  the  time  of  the  execution 
of  said  mortgage,  and  that  his  wife  did  not 
Join  In  the  execution  thereof,  for  which  rea- 
son said  mortgage  Is  void;  that,  subsequent 
to  the  execution  of  said  mortgage,  he  had 
been  adjudicated  a  bankrupt,  In  which  bank- 
ruptcy proceedings  the  debt  evidoiced  by 
said  note  and  mortgage,  a  provable  claim, 
and  duly  scheduled ;  that  plolntlffs  appeared 
In  said  bankruptcy  proceedings;  that  de- 
fendant therein  clnimpd  lots  9  to  16,  Inclu- 


stTo^  of  block  SS,  aa  a  Iwinestead;  that  It 
was  therein  adjudicated-  that  lots  9  to  14,  In* 
elusive,  constituted  his  ]}omeBtead,  and  lota 
16  and  16  were  sold  and  the  proceeds  thereof 
distributed  to  his  creditors.  Other  defenses 
are  pleaded,  but  tt  is  deemed  unnecessary  to 
set  them  forth. 

The  wife  of  defendant  Intervened,  claim- 
ing the  lots  Involved  (9  and  10)  as  a  home- 
stead at  the  time  of  the  execution  of  said 
mortgage,  and  alleged  that  she  did  not  Join 
In  the  execution  of  the  same. 

The  case  was  tried  to  a  Jury,  and  resulted 
In  judgment  for  plaintiffs  for  the  full  amount 
of  the  note,  and  foretdosure  of  the  mortgage. 

It  appears  from  the  evidence  that  the  de- 
fendant and  his  wife,  some  six  or  eight  years 
prior  to  June,  1910,  became  the  owners  of  a 
half  block  of  ground  in  the  city  of  Ada,  same 
being  lots  9  to  16,  Inclusive,  of  block  63,  each 
lot  being  50x140  feet  in  area,  which  was  oc- 
cupied by  them  continuously  as  a  residence; 
that,  ni>on  taking  possession  of  said  lots,  a 
bouse  was  erected  upon  lots  IS  and  16,  In 
which  they  lived ;  that  they  borrowed  money 
and  erected  a  second  house  on  lots  9  and  1^ 
about  a  year  prior  to  the  execution  of  the 
note  and  mortgage  In  suit,  Intending  at  all 
times  to  use  It  as  their  dwelling  house ;  that 
the  new  bouse  could  be  rented  to  better  ad- 
vant^e  than  the  house  on  lots  16  and  16; 
and  was  therefore  let  to  a  tenant,  who  oo> 
cnpled  the  same  until  a  short  time  after  flie 
date  of  said  mortgage;  that,  at  the  time 
of  the  execution  of  said  mortgage,  plalntm 
requested  the  wife  of  the  defendant  to  Join 
therein,  but  she  refused,  ^Imbig  the  prop- 
erty as  the  homestead* 

The  note  and  mortga^  were  executed  on 
June  14,  1910.  On  June  16th  thereafter, 
plaintiffs  t>egan  an  action  In  the  district 
court  of  Pontotoc  county  against  defoidaut 
N.  A.  HcCnrry  on  open  account  for  the  same 
Indebtedness  evidenced  by  the  note  and  mort- 
gage involved  hcreta,  which  action  was  sub* 
sequently  abated,  on  defendant  being  dis- 
charged In  bankruptcy.  On  August  8,  101<^ 
defendant  filed  hla  petition  In  bankruptcy, 
and  on  the  following  day  was  adjudicated  a 
bankrupt  In  the  United  States  Court  for  the 
Eastern  District  of  Oklahoma,  in  which  pro- 
ceedings the  Indebtedness  sued  on  and  evi- 
denced by  said  note  and  mortgage  was  duly 
scheduled.  Defendant  therein  claimed  as  his 
homestead  and  exempt  all  of  said  lots  num- 
bered from  9  to  16,  Inclusive,  and  with  refer- 
ence thereto  set  forth  in  his  schedule: 

"This  property  is  under  mortgage  to  the 
American  Investment  Company  of  Oklahoma 
City,  and  the  Midland  Savings  &  Loan  Com- 
pany, of  Denver,  Colo.,  as  security  for  purchase 
money,  and  the  Sledge  Lumber  Company  of 
Ada,  Okl.,  holds  and  claims  a  purported  mort- 
gage on  part  thereof." 

Plaintiffs  had  notice  and  appeared  in  eaid 

bankruptcy  proceeding.  Of  the  property 
claimed,  lots  9  to  14,  inclusive,  were  designat- 
ed nnd  set  apart  by  the  trustee  in  bankropb^ 
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as  the  homestead  of  defendant  PlalndfTs 
file  the  following  exceptions  to  said  designa- 
tion: 

"In  the  DiBtrict  Gourt  of  the  United  States  for 
the  Eastern  District  d  Oklahoma.  In 
Bankrupb?. 

"In  the  Matter  of  N.  A.  McCorry,  Bankrupt 

"Exceptions  to  Tmstee's  Finding. 

"Come  now  Sledffe  Lumber  Gompanr,  a  co- 
partnership c(»npoeed  of  Vf.  W.  Sltdn  and  A. 
Fishbeck,  and  doin^  business  at  Ada,  Oklahoma, 
and  except  to  the  finding  of  the  trustee  in  the 
above-entitled  matter,  setting  aside  and  dee- 
ignitting  the  exempt  property  of  the  above  bank- 
rupt; said  exception  being  in  the  following 
particular,  namely,  as  to  the  homestead  of  the 
said  bankrupt.  Said  Slodge  Lumber  Company, 
composed  of  W.  W.  Sledge  and  A.  Fishbeck,  ex- 
cept to  the  designation  of  lots  9,  10,  11,  12,  13 
and  14  in  block  63  in  the  dty  of  Ada,  Okla- 
homa, according  to  its  official  plat,  and  would 
show  to  the  court  that  this  said  designation  is 
improper  and  not  warranted  by  the  law,  and 
would  fiirtber  show  to  the  court  that  lots  15 
and  16  in  block  S3  in  the  city  of  Ada,  Okla- 
homa, should  hare  been  designated  by  the  trus- 
tee as  said  bankrupt's  homestead.  The  said 
Sledge  Lumber  Company,  composed  of  W.  W. 
Sledge  and  A.  Fishbeck,  are  now,  and  were 
at  the  time  of  the  filing  of  said  bankrupt's 
petition  In  bankruptcy,  creditors  of  the  said 
bankmpt  Wherefore  said  Sledge  Lumber 
C<»npany,  composed  of  W.  W.  Sledge  and  A. 
fUshbeck,  pray  that  the  finding  of  the  said  trus- 
tee be  corrected  and  amendeu,  designating  lots 
15  and  16  In  block  63  in  the  city  of  Ada,  Okla- 
homa, according  to  the  official  plat  thereof  as 
the  homestead  of  the  said  bankrupt." 

The  exceptions  were  heard  by  the  referee, 
and  it  was  Anally  determined  that  said  lots 
so  set  apart  by  the  trustee  constituted  the 
homestead;  the  value  thereof  being  about 
f;2,000.  On  December  7,  1911,  delendant  was 
discharged  as  a  bankrupt. 

[1 , 2]  There  are  many  assignments  of  er- 
ror, only  one  of  which  need  be  considered, 
viz.,  error  of  the  court  in  instructing  the 
Jury  as  follows: 

"  •  *  •  The  court  further  instructs  you 
that  the  contention  of  defendant  that  the  bank- 
ruptcy court  has  set  aside  the  proijerty  in  ques- 
tion as  a  homestead  is  not  material  to  the  is- 
sues in  this  case,  and  is  in  no  sense  a  defense 
to  this  action." 

Plaintiffs  In  the  bankruptcy  proceedings  as- 
serted that  they  were  creditors  of  defendant 
by  virtue  of  the  very  debt  sued  on  in  this 
case.  They  contended  In  that  court,  as  they 
have  here,  that  the  mortgage  given  to  secure 
It  was  all  property  other  than  the  homestead 
of  defendant 

It  will  be  remembered  that  the  mortgage 
in  suit  was  executed  on  June  14,  1910,  with- 
in four  months  before  the  filing  of  the  peti- 
tion In  bankruptcy  on  August  8,  1910.  If, 
therefore,  the  mortgaged  property  had  not 
been  the  homestead  of  defendant,  the  title 
thereto  would  have  vested  in  the  trustee, 
tor  clearly  the  mortgage,  which  was  for  a 
pre-existing  debt  would  hare  constituted  a 
preference,  and  was  Invalid  as  to  creditors; 
and  the  trustee  could  have  maintained  an 
action  to  establish  Its  Invalidity.  First  Nat. 
Bk.  V.  Staake,  202  U.  S.  141,  26  Sup.  Ct  580, 
60  L.  £d.  9C7»  16  Ant.  Bankr.  Bep.  039;  Enapp 


T.  Milwaukee  Trust  Co.,  216  TT.  S.  645,  30 
Sup.  Ct  412,  64  L.  Ed.  610,  24  Am.  Bankr. 
Rep.  761;  Dulany  t.  Morse,  29  Am.  Bankr. 
Rep.  276, 

There  were  but  two  Issues  in  this  case:  <1) 
The  right  of  the  plaintiffs  to  judgment  for 
the  debt ;  and  (2)  their  right  to  foreclose  the 
mortgage.  As  to  the  first,  the  Indebtedness 
sued  on  was  a  provable  claim  In  the  bank- 
ruptcy eoui-t,  where  it  had  been  duly  sched- 
uled ;  and  the  discharge  of  defendant  there- 
in as  a  bankrupt  operated  as  a  complete  bar 
to  Its  enforcement  taer^zi.  In  regard  to  the 
second,  the  sole  question  was:  Did  the  prop- 
erty described  in  the  mortgage  sought  to  he 
foreclosed  constitute  a  port  of  the  home- 
stead of  defendant?  This  Ideutlcal  question 
was  adjudicated  in  the  baokruptc}'  proceed- 
ings, In  which  plaintiffs  appeared  and  except- 
ed to  the  action  of  the  court,  and  wherein  it 
was  determined,  ^ith  reference  to  this  par- 
ticular mortgage,  that  the  homestead  of  de- 
fendant did  In  fact  embrace  said  lots  9  and 
10,  and  that  lots  15  and  16,  which  plaintiff 
here  contends  constituted  his  homestead, 
were  not  Included  therein,  but  were  ordered 
sold  for  the  benefit  of  his  creditors. 

"Tile  bankruptcy  court  has  jurisdiction,  end 
the  jurisdiction  is  exdustve,  to  determine  the 
claims  of  bankrupts  to  their  exemptions."  Rem- 
ington on  Bankruptcy,  i  10:20;  In  re  Lucius 
(D.  C.)  10  Am.  Bankr.  Bep.  053.  124  Fed.  455 ; 
McGaban  v.  Andesson,  7  Am.  Bankr.  Rep.  041, 
113  Fed.  116,  61  a  a  A.  92. 

It  was  said  by  this  court,  speaking  through 
Mr.  Chief  JusUce  Kane,  In  First  Nat  Bk.  of 
Anadarko  r.  Masterson,  29  Okl.  76,  116  Poc. 
162: 

"Bankruptcy  courts  are  on  the  same  footing 
88  courts  o£  general  jurisdiction,  respecting  the 
finality  and  conclusiveness  of  their  records  and 
judgments ;  and,  when  judgments  are  rendered 
by  them  upon  questions  arising  In  bankruptcy 
prnoeedingR,  they  possess  all  the  incidents  of 
finality  and  conclusiveness  appertniniu);  to 
courts  of  general  jurisdiction.  Their  judgments, 
unless  reversed  on  appeal  or  writ  of  error,  im- 
port absolute  verity." 

In  Remington  on  Bankruptcy,  {  1086,  It  Is 
said: 

"The  order  of  the  bankruptcy  coort  setting 
aside  or  approving  the  report  of  the  trustee 
setting  aside  property  as  exempt  is  res  judicata 
in  the  state  courts  as  elsewhere  as  to  all  credi- 
tors properly  notified  of  the  bankruptcy." 
Smalley  v.  Langenour,  196  U.  S.  93,  25  Sup.  Ct 
216.  49  U  Ed.  400,  13  Am.  Bankr.  Rep.  692. 

In  Evans  v.  Rounsavllle,  116  Ga.  6S4,  42 
S.  E.  100,  8  Am.  Bankr.  Rep.  236,  it  Is  said: 

"An  exemption  assigned  and  set  apart  by  the 
bankrupt  court  *  •  •  Is  no  more  subject  to 
levy  and  sale  than  if  it  had  boon  set  aside  by 
the  ordinary  of  a  county  having  proper  jurisdic- 
tion." 

The  determination  by  the  bankruptcy  court 
that  the  lots  described  In  the  mortgage  in- 
volved were  embraced  In  the  homestead  of 
defendant  Is  conclusive  as  between  the  plain- 
tiff and  defendant  herein.  The  lots  covered 
by  plaintiff's  mortgage  constituted  a  part  of 
the  homestead  of  defendant  and  his  family; 
and,  his  wife  having  failed  to  Join  In  the 
execution  of  the  mortgage  in  question,  the 
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Bame  waa  void.  Whelan  r.  Adams,  145  Paa 
1158  (not  yet  offldally  reportei^. 

The  Judgment  of  the  trial  court,  therefore, 
should  be  reversed,  and  Judgnient  rendwed 
for  defendant 

PER  CURIAM.  Adopted  in  wholeu 


ST.  LOUIS  ft  S.  F.  B.  OO.  t.  FICK. 
(No.  4180.) 

(Snprnoe  Court  of  Oklahoma.   June  1,  1915.) 

(Syllabut  hv  the  Court.) 

1.  Neolioencb  «=»121  —  Pbesithptioh  — 

PaoOF— OCODBEENCE  OF  INJURY. 

The  mere  fact  that  an  injury  occurs  car- 
ries with  it  no  presumption  (u  negligence;  it 
is  an  affirmatire  fact  for  the  injured  party  to 
establish  that  the  defendant  has  been  cuilty  of 

ncglijrence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SS  217-220,  224-228,  271;  Dec  Dig. 
<trs>]  21.] 

2.  Cabbibks  «=»818— Ihjubt  to  Pabsenokr^ 

NEGLIGENOE— SUFFICIBROT  OF  EVIDENCE. 
Record  examined,  and  hetd  that  the  evi- 
dence adduced  at  the  trial  does  not  reasonably 
tend  to  establish  negligence  on  the  port  of  the 
defendant. 

[Ed.  Not&— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1270.  1307-1314;  Dec.  Dig. 

318.] 

3.  Oasbzbbb  ^=9262— PAaflKNaBM— Oohibact 
—Duties  or  Oabbier. 

Generally  the  contract  of  a  carrier  is  that 
it  will  carry  the  passenger  safely  and  io  a 
proper  carriage,  and  afford  him  safe  and  con- 
venient means  for  entering  cars  and  aliffhting 
therefrom;  but  It  does  not  contract  to  render 
him  personal  service  or  attention  beyond  that. 

[Ed.  Note. — For  other  cases,  sec  Carriers, 
Dec.  Dig.  «=5>2e2.] 

4.  Gakbibbs  «=>262—PABSENaKBs— Contract 
—Duties  of  Gabbier. 

The  recognized  exceptions  to  the  general 
rule  are  passengers  who.  by  reason  of  ilhiesa, 
great  age,  or  other  InBrmity,  are  unable  to  help 
themselves. 

[Ed.  Note.— For  other  cases,  see  Okurier^ 
Dee.  Dig.  ^202.] 

6.  Appeal  and  Ebbob  ^=»970~Evidence 
128^  Kew,  vol.  17  Key-No,  Series— Admissi- 
BinTY  OF  Evidence— itEa  Gesi^. 

The  gnestion  of  admissibility  of  statem«its 
as  part  or  the  res  gestae  should,  in  a  great  meas- 
ure, be  left  to  the  determinatioQ  of  the  trial 
court. 

[Ed.  Note.— For  othercases,  see  Appeal  and  Er- 
nfr.  Cent  Dig.  II 3849-3861 ;  Dec.  Dig.«s3970.] 

Error  from  District  Court,  Bryan  County; 
A.  H.  Fer^soD,  Judge. 

Aetlon  by  Daisy  Flck  against  the  SL  Ixtuls 
ft  San  Frandaco  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed  and  remanded,  with  directions 
to  grant  new  trial. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  R.  A. 
Klelnschmldt  and  B.  H.  Foster,  both  of  Ohla- 
taoma  City,  for  plaintiff  In  error.  W.  E.  Ut- 
terba(^  and  V.  B.  Hayes,  both  of  Durant,  for 
defendant  in  error. 


KANE,  a  J.  nils  was  an  actton  for  dam- 
ages for  persMUil  injuries,  commenced  by  the 
defendant  In  error,  plaint  Iwlow,  agUBst 
the  plaintiff  in  error,  defendant  below.  Up- 
on trial  bo  a  Jury  tbm  was  a  verdict  for  the 
plaintiff,  upon  whldi  jadgment  was  dnly  en- 
tered, to  reverae  which  tUs  proceeding  In 
error  was  commoteed. 

For  convenloice  hereafter  the  partiee  will 
be  called  "plalntUT*  and  "defendant,"  respec- 
tively, as  they  were  designated  in  the  trial 
court. 

The  petltl<m  states,  in  sabstanoe,  that  on 
the  18th  day  of  March,  1910,  the  plaintiff 
was  en  route  from  Bennington,  Okl.,  to  Par- 
is, Tex.,  and  that  It  became  necessary  for 
her  to  change  cars  at  defendant's  station  at 
Hugo,  Okl. ;  that  she  purchased  a  ticket  at 
Hugo  to  Paris,  and  upon  the  arrival  of  her 
train  she  approached  the  proper  place  for  en- 
tering  one  of  the  coaches;  that  in  order  to 
enter  such  coach  It  was  necessary  for  her  to 
step  upon  a  box  provided  for  that  purpose 
by  the  defendant,  and  frcon  thence  to  the 
first  step  of  the  coach;  that  she  was  a  low 
and  heavy  figure,  which  fact  was  observable 
to  defendant's  agents,  whose  duty  it  was  to 
assist  her ;  that  upon  stepping  upon  the  box 
provided  for  such  purpose,  and  Just  as  she 
was  in  the  act  of  reaching  for  the  iron  bars 
on  the  side  of  the  steps  and  before  she  could 
reach  the  same,  and  at  a  time  when  It  was  the 
duty  of  the  porter  or  conductor,  or  both,  to 
render  her  assistance,  said  box  turned  over 
and  threw  her  violently  to  the  platform  of 
the  depot,  causing  her  serious  Injuries ;  that 
said  box  was  Improperly  placed,  or  was  of  in- 
ferior size  for  the  purpose  for  which  it  was 
used ;  that  a  piece  of  coal  or  rock  or  a  hole 
In  the  platform  of  the  depot  caused  said  box 
to  turn,  and  that  the  failure  of  defendant's 
agents  to  properly  assist  her  at  the  proper 
time  contributed  to  the  Injury,  and  that  if 
she  had  been  properly  assisted  by  the  de- 
fendant's agents,  said  box  might  bare  been 
prevented  from  turning.  - 

The  answer  of  the  defendant  denied  each 
and  very  allegation  of  said  petition,  and  fur- 
ther alleged  that  If  plaintiff  sustained  the  in- 
jury complained  of,  the  same  was  due  to  the 
plaintiff's  own  negligence  and  carelessness 
contributing  thereto. 

Counsel  for  defendant  in  their  brief  pre- 
sent their  grounds  of  error  in  effect  as  t6i- 
lows:  (1)  There  Is  no  evidence  tending  to 
show  that  plaintiff's  injury  waa  the  result 
of  negligence  on  the  part  of  the  defend- 
ant, and  therefore  the  trial  court  should 
have  directed  a  verdict  for  the  defendant; 
(2)  the  defraidant  was  under  no  duty  to  ren- 
der personal  assistance  to  said  plaintiff  while 
in  the  act  of  boarding  its  train ;  0)  the  rail- 
road company  is  only  required  to  exercise 
ordinary  care  with,  regard  to  the  mainte- 
nance of  Its  depots,  platforms,  and  approach- 
es thereto;  (4)  the  court  erred  in  admlttliig 
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evidence  cA  allied  statements  of  the  de- 
fendant's train  porter  snbseqnent  to  the  in- 
Jury. 

It  seems  to  be  conceded  that  the  box  nsed 
was  of  the  kind  and  class  ordinarily  nsed 
for  the  purpose  ot  assisting  passengers  to 
enter  and  alight  from  passenger  coaches,  so 
the  only  question  of  fact  for  consideration  la 
whether  a  defect  In  the  platform  caused  the 
bos  to  turn,  or  was  the  Injury  the  result  of 
mere  accident?  There  was  abundant  testi- 
mony tending  to  show  that  the  defendant's 
station  platform,  which  was  composed  of 
21^-lnch  planks,  was  in  an  ordinary  state  of 
repair.  The  plaintiff  herself,  who  probably 
stated  the  facts  in  her  own  favor  as  strong- 
ly as  the  circumstances  would  justify,  testi- 
0ed  that  when  she  attempted  to  board  the 
train  at  Hugo,  she  stepped  upon  the  box, 
and  as  she  raised  her  foot  to  step  upon  the 
first  step  of  the  coach,  the  box  quivered,  as 
if  it  was  on  something,  and  turned  to  the 
left,  throwing  her  backward.  On  cross-ex- 
amination she  stated  that  she  did  not  know 
the  condition  of  the  platform  where  the  box 
was  placed,  or,  whether  the  platform  was  in 
good  or  bad  condition;  she  did  not  know 
what  caused  the  box  to  qnlrer,  and  all  she 
knew  about  whether  there  was  a  hole  in  the 
platform  was  what  the  porter  told  her  a 
few  minutes  after  the  accident  occurred. 

[1.  2]  It  Is  well  settled  In  this  jurisdiction 
that  the  mere  fact  that  an  Injury  occurs  car- 
ries with  it  no  presumption  of  negligence; 
it  is  an  affirmative  fact  for  the  injured  party 
to  establish  that  the  defendant  has  ^een 
guilty  of  negligence.  St.  U  &  S.  F.  R.  Co. 
v.  Rushing,  31  Okl.  231,  120  Pac.  973.  After 
a  careful  examination  of  the  record  before 
us,  we  are  of  the  opinion  that,  aside  from  the 
statement  made  by  the  train  porter,  which 
win  he  noticed  more  In  detail  hereafter,  there 
is  not  snffldent  evidence  to  establish  want 
of  ordinary  care  on  the  part  of  the  defendant 
in  keeping  its  station  platform  In  a  reason- 
ably safe  condition.  The  exercise  of  ordi- 
nary care  was  the  only  duty  the  plaintiff 
could  exact  from  the  defendant. 

"The  requirement  of  extraordinary  care,  being 
founded  upon  tbe  special  risk  of  human  life 
involved  in  tbe  tnudnow  of  carrying  passengers, 
is  not  to  be  extended  to  Inddrats  of  the  busi- 
ness  which  do  not  involve  such  risk,  and  in 
which  the  carrier  stands  in  the  same  relation  to 
the  passenger  as  do  other  bustness  men  from 
whom  such  iMcuUar  care  is  not  required.  Hence, 
while  a  carrier  must  use  ordinary  care  to  make 
the  means  of  approach  and  departure  and  oth- 
er accessuriea  safe  for  the  use  o£  passengers, 
he  is  not  required  to  use  any  higher  degree 
of  care  with  reference  to  these  things.  There- 
fore, with  regard  to  platforms,  stairs,  waiting 
rooms  in  a  station,  the  grouna  surrounding  it, 
and  other  premises  of  a  railroad  cumpany,  its 
obligation  to  passengers  is  oniy  one  of  ordi- 
nary care,  in  coamion  with  that  of  ail  other  oc- 
cupants of  land  or  buildings  inviting  persons 
to  enter  thereon  for  compensation,  since  pas- 
sengers are  not  more  endangered  in  such  places 
than  they  are  ou  similar  premises  not  belong- 
ing to  a  railroad  company.  Shearman  &  Red- 
lield  on  Negligence  (5th  Ed.)  1  501 :  Falls  v. 
Railroad  Co.,  97  Cal.  114,  31  Pac  901 ;  Penn- 


sylvania Co.  V.  Marion,  104  Ind.  289,  3  K  B. 
874;  Kelly  v.  Railroad  Ca,  112  N.  Y.  443,  20 
N.  E.  383,  3  L.  R.  A.  74 ;  Batton  v.  Railroad 
Co.,  77  Ala.  591,  54  Am.  Rep.  80. 

Tbe  plaintiff  herself  does  not  pret^d  to 
know  what  caused  the  box  to  turn  over,  and 
there  were  several  eyewitnesses  to  the  ac- 
cident who  afterward  testified  at  the  trial 
to  the  same  effect  In  such  circumstances, 
the  only  reasonable  conclusion  that  can  be 
reached  is  that  tbe  injury  resulted  iiom 
purely  accidental  causes. 

[3,  4]  Having  reached  the  conclusion  that 
the  plaintiff's  Injury  did  not  result  from  any 
want  of  ordinary  care  in  keeping  the  station 
platform  in  repair,  or  from  negligence  In 
placing  the  box.  It  now  becomes  necessary 
to  notice  the  allegations  of  the  petition,  to 
the  effect  that  the  plaintiff  is  of  low  and 
heavy  build,  which  facts  were  known  to  de- 
fendant's agents,  whose  duty  it  was  to  as- 
sist her,  and  that  the  failure  of  the  defend- 
ant's agents  to  perform  their  duty  in  this 
respect  contributed  to  the  fall.  The  evidence 
tends  to  show  tbat  plaintiff  was  a  young 
woman  6  feet  3  inches  tall,  and  weighing  142 
pounds.  Generally,  the  contract  of  a  car- 
rier la  that  It  will  carry  the  passenger  safely 
and  In  a  proper  carriage,  and  afford  him  safe 
and  convenient  means  for  entering  cars  and 
alighting  therefrom;  but  It  does  not  con- 
tract to  render  him  personal  service  or  at- 
tention beyond  that  New  Orleans,  etc.,  R. 
Ca  v.  StaOiam,  42  Miss.  607,  07  Am.  Dec. 
478 ;  TameU  T.  Railroad  Ca.  113  Mo.  B70,  21 
S.  W.  1.  18  L.  R.  A.  590 ;  St  U,  I.  M.  &  S. 
R.  Go.  T.  Green,  86  Ark.  117.  107  S.  W.  168, 
14  U  R.  A.  (N.  S.)  1148;  Raben  v.  Railroad 
Co.,  73  Iowa.  670.  35  N.  W.  645,  5  Am.  St 
Rep.  708 ;  Selby  v.  Detroit  Ry.  Ca«  122  MldL 
311,  81  N.  w.  loa 

If  there  are  exceptions  to  the  foregoing 
general  rule,  none  have  been  called  to  our 
attmtion  which  particolarly  apidles  to  per- 
sona of  tbe  size  and  build  at  plahitlfl.  The 
recognized  exceptions  to  the  general  rale  are 
passengers  who,  by  reaatm  of  Illness,  great 
age,  or  other  Infirmity,  are  unable  to  help 
themselves.  We  do  not  understand  that  the 
plaintiff  belonged  to  any  of  these  classes. 

[B]  The  next  assignment  ot  error  present- 
ed for  review  Is  the  action  of  the  trial  court 
in  permitting  the  plaintiff  to  testify  as  to 
an  alleged  conversation  between  hers^  and 
the  train  porter  which  took  place  a  few 
minutes  after  the  acddeat  occurred.  It 
seems  that  immediately  after  the  accident  the 
train  porter  assisted  the  plaintiff  onto  the 
platform  of  the  coach,  which  she  entered  and 
in  which  she  found  a  seat ;  that  a  few  min- 
utes thereafter  the  porter  entered  the  coach, 
whereupon  the  following  occurred: 

"9-  Mrs.  Ftck,  immediately  or  soon  after  the 
accident,  did  the  porter  make  any  statement  to 
you  with  reference  to  the  cause  of  it  [the  ac- 
cident]? A.  Why,  he  said  he  was  sorry,  but  in 
placing  the  stool  he  didn't  notice,  and  placed 
it  over  a  hole — one  end  of  it  Q.  How  long 
was  this  after  the  accident,  and  where  were 
you  when  he  made  tbe  statement?  A.  It  was 


Digitized  by 


1128 


149  PACIFIO 


BEPOBTBR 


(OU. 


immediately  alter  tlia  accident,  he  eaine  Into  the  ; 
coach  and  apologized  tor  the  accident" 

The  manifest  purpose  of  this  evldeuce  was 
to  establish  the  allegation  of  the  petition  per- 
tainlug  to  the  existence  of  defects  in  the  de- 
pot platform  and  also  nef,'ligence  on  the  part 
of  the  porter  in  placing  the  box.  It  is  con- 
tended, therefore,  that  the  statement  of  the 
porter  does  not  come  within  the  purview  of 
the  "verbal  act"  doctrine;  that  as  the  evi- 
dence tends  to  establish  the  material  allega- 
tions of  the  petition,  It  is  objectionable  as 
hearsay,  upon  the  ground  that  it  was  but  a 
mere  narrative  by  the  porter  of  a  past  oc- 
currence, which  wes  not  made  in  the  dis- 
charge of  his  duty  as  such  train  porter,  or  as 
tending  to  explain  or  qualify  the  act  in  which 
he  was  at  the  time  engaged.  On  the  other 
hand,  counsel  for  the  plaintiff  contends  that 
the  statement  was  admissible  as  part  of  the 
res  gesta;. 

A  great  many  authorities  are  dted  by 
counsel  for  both  plaintiff  and  defendant  pur- 
porting to  sustain  their  respective  contentions 
in  regard  to  the  admissibility  of  the  porter's 
statemeuL  However,  as  every  case  must  be 
treated  upon  its  own  circumstances,  we  do  not 
find  the  Iteration  and  reiteration  of  the  well- 
known  rule  and  its  application  to  many  vary- 
ing and  dissimilar  sets  of  facts  to  be  partic- 
ularly helpful.  This  court  seems  to  be  com- 
mitted to  the  doctrine  that  the  admissibility 
of  this  class  of  testimony  ought  to  be  left. 
In  ti  great  measure,  to  the  discretion  of  the 
trial  court  Smith  v.  C,  R.  I.  &  P.  Ry.  Co., 
42  Okl.  577,  142  Pac.  398.  And  Mr.  Wigmore 
in  his  work  on  Evidence  (section  1750)  is  of 
the  opinion  that  the  courts — 
"should,  if  they  are  able,  lift  themselves  sen- 
sibly to  the  even  greater  height  of  leaving  the 
application  of  the  princitde  absolutely  to  the 
determinatitHi  of  the  trial  court" 

Following  the  foregoing  rale,  we  probably 
would  not  be  Justified  In  reversing  thia  cause' 
upon  the  ground  that  trial  coort  abused 
its  discretion  In  admitting  the  Btatement  of 
the  train  porter.  But  even  assuming  that  the 
ftdnilsfiion  of  tbe  statement  was  pn^r,  in 
uur  Jiul»;ineDt,  it  Is  entitled  to  very  little,  if 
any,  probative  weight  It  was  established 
heynnd  peradventure  that  then  were  no 
holes  in  the  station  platform  at  the  place  tbe 
box  was  placed,  except  the  ordinary  cracks 
Inddeiit  to  a  plank  platform.  Mr.  R,  A. 
Fooshee,  a  member  ot  the  police  force  of  Hngo, 
testified  that  he  was  standing  within  8  or  10 


feet  of  the  plaintiff  at  the  time  she  got  hart, 
and  witnessed  Che  accident;  that  ftfter  slu 
had  fallen  he  went  to  the  place  and  raamln* 
ed  tbe  box  and  platftnrm.  The  box  was  In 
as  good  omdltlon  as  coald  be  expected  and 
locked  almost  new;  that  the  platf(n*m  was 
in  fairly  good  cmdltlon,  and  was  constructed 
of  2x0*8,  laid  east  and  west,  and  kept  In  fair- 
ly good  shapes  Id  aosae  places  there  were 
cracks  fnun  a  quarter  to  a  half  inch,  and 
some  were  smalls. 

Mr.  R,  M.  C(nmell  testified  that  he  was 
sheriff  of  Choctaw  county,  Okl.,  and  resided 
at  Hugo,  and  saw  the  platform  every  day. 
It  was  constructed  of  2x6  irtanks,  laid  close 
together,  the  cracks  between  the  planks  vary- 
ing like  in  any  other  platform. 

Witness  after  witness  testified  to  the  same 
effect  Plaintiff  herself  did  not  say  there 
were  any  holes  In  the  platform,  but  she  says 
that  the  platform  was  "quite  foil  ot  cracks," 
which  "she  should  Judge  were  a  couple  inch- 
es wide."  This  testimony  in  no  way  tends  to 
contradict  that  of  tbe  other  witnesses,  except 
possibly  as  to  the  width  of  tbe  cracks;  aud* 
as  it  does  not  pretend  to  rela^  to  the  condi- 
tion of  the  platform  at  tbe  place  tbe  box 
was  laid,  it  does  not  necessarily  tend  to  con- 
tradict the  testimony  of  Ur.  Fooshee  and  the 
other  disinterested  witnesses,  who  testified  to 
the  effect  that  tbe  platform  at  the  place 
where  the  accident  occurred  was  in  fairly 
good  conditloa,  the  cracks  tberetn  being  such 
as  are  ordinarily  Incident  to  a  plank  platform, 
not  being  to  exceed  from  one-fourth  to  one- 
half  inch  wide.  In  su<^  drcumstances,  no 
otfaetr  conclusion  could  be  drawn  frcnu  tlie 
statement  ot  tbe  porter  than  that  he  was  mi»> 
taken  In  his  statement  that  he  placed  the  hux 
over  a  bole,  or  that  the  hole  be  referred  to 
was  one  of  the  ordinary  cracks  In  the  plat- 
form. There  can  be  uo  possible  doubt  that 
there  were  no  other  holes  In  the  platform  at 
the  place  where  the  accident  occurred. 

Exceptions  are  taken  to  some  of  the  In- 
structions given  by  the  court,  but  as  what  we 
have  already  said  will  furnish  a  guide  to 
the  court  below  in  Instructing  tbe  Jury  uixm 
the  points  in  question  upon  a  subsequent  trial, 
and  it  being  doubtful  whether  exceptlcms  to 
the  Instructions  complained  of  were  properly 
saved,  we  do  not  deem  It  necessary  to  notloe 
In  detail  that  branch  of  the  case. 

For  the  reasons  stated,  the  Judgment  Is  re- 
versed and  remanded,  with  directions  to 
grant  a  new  trial.   All  the  Instices  concur. 
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MOOBB  et  al.  v.  LEIOH-HEAD  &  €X>. 
(No.  4681.) 

(Supreme  Court  of  Oklahoma.   June  16,  1B16.) 

(8yUahv4  hy  i\e  Covrt.) 

X.  Pi^oiNO  «E3304  —  Gbnerai.  Denial  — 
Burden  or  Pboop— Bxecution  of  Bond. 
In  a  suit  on  a  bond,  where  the  defendants 

file  a  verified  general  denial,  the  burden  is  upon 

the  plaintiffs  to  prove  the  execution  of  the  bond. 
[Ed.  Note.— For  other  cases,  see  Pleading, 

Cent.  Dig.  %%  908,  909;  Dec.  Dig.  «=3304.] 

2.  Appeal  and  Ebbob  «=»1052  —  Reception 
OF  Evidence — Cure  of  Ebbob. 

An  error  in  admitting  the  bond  in  evidence 
before  its  execution  is  proven  is  cured  by  the 
introduction  of  evidence  afterwards  to  the  ef- 
fect that  the  defendants  had  admitted  signing 
tlie  aame. 

fEd.  Note^X'or  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S!  4171-4177;  Dec  Dig.  «=» 
1002.] 

3.  PAHTNKBflHIP  «=3296— ACTION  ATFEB  DIS- 
SOLUTION. 

Where  the  bond  was  made  to  a  copartner- 
ship, and  an  action  on  the  bond  is  instituted  in 
the  name  of  the  copartnership,  if  at  the  trial  it 
develops  that  the  firm  had  dissolved  and  a  mem- 
ber of  the  firm  iiad  taken  over  the  assets  of  the 
firm,  including  the  bond,  it  was  not  error  to  over- 
rule a  motion  to  dismiaa  the  action  on  accouBt 
of  miBjoinder. 

[Ed.  Note.— For  other  eaaea.  Me  FaTtnership, 
Cent.  Dig.  K  662,  863.  660-078;  Dec  Dig.  «=» 
206.] 

4.  Pabties  ®=>76— Pabtt  in  Inteebst— Eight 
TO  Object— Action  on  Bond. 

In  an  action  on  a  bond,  wbere  the  defend- 
ants have  not  shown  that  they  have  a  defense 
to  the  bond,  the  question  as  to  who  the  real 
party  in  interest  is  does  not  concern  the  de- 
fendants. Except  where  the  defendants  have 
pleaded  a  defense  of  mala  fide  possession  or  one 
which  turns  upon  a  point  involving  the  personal 
conduct  of  the  alleged  real  party  in  interest, 
the  defendants  will  not  be  beard  to  complain 
that  the  plaintiffs,  in  a  suit  on  a  bond,  are  not 
the  reel  parties  in  Interest 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  8S  117-121;  Dec.  Dig.  «=»76.] 

E.  Tbial  «S9141— DxBBGnoN  or  V^dxct— Ev- 
idence. 

Where  the  evidence  introduced  by  the  plain- 
tiffs makes  out  the  plaintiffs'  case,  and  the  de- 
fendant introduces  no  evidence  to  rebut  it.  the 
court  should  instruct  a  verdict  for  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  336;  Dea  Dig.  «=»141.] 

Commissioners'  Opinion,  DlTlslon  No.  4. 
Error  from  County  Court,  Le  Flore  County ; 
P.  C.  Bolger,  Judge. 

Action  br  Leigh-Head  &  Co.,  a  partnersbip, 
against  A.  J.  Moore  and  otbers.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

Fred  H.  Fannin,  of  Stlgler,  and  Vdrner  & 
Neel7,  of  Poteau,  for  plaintiffs  in  error.  Ira 
D.  Ogleaby,  of  Ft  Smith.  Ark.,  for  defendant 
In  error. 

MATHEWS,  C.  1.  This  action  was  brought 
in  the  county  court  of  Le  Flore  county  by 
Leigh-Head  &  Co.,  defendants  In  error,  here- 
after called  plaintiff,  against  A.  J.  Moore, 


Pony  Cotton,  and  James  Keese,  plaintiffs  In 
error,  hereafter  called  defendants,  as  sure- 
ties on  a  bond  of  J.  T.  Keeton,  principal  to 
iudemnlfy  said  Leigh-Head  &  Co.,  general 
agents  for  the  Pacific  Mutual  Life  Insurance 
Company,  for  the  acts  and  accounting  of  the 
said  Keeton,  as  tbe  agent  of  said  general 
ag^ts.  The  action  is  brought  by  Iieigh-Head 
&  Co.,  a  partnership,  against  said  defend- 
ants; It  being  alleged  In  tbe  petition  that 
plaintiff  is  a  firm  composed  of  L.  B.  Leigh 
and  C.  D.  Head  and  they  seek  to  recover  the 
face  of  the  bond,  to  wit  $500;  it  being  al- 
leged that  a  final  settlement  with  the  agent 
J.  T.  Keeton  had  been  had  and  a  note  of 
$917.80  executed  by  tbe  said  Keeton  as  evi- 
dence of  the  amount  found  due  upon  settle- 
ment, tbe  bond  sued  on  being  set  out  in  full 
in  the  body  of  the  petition. 

To  the  petition  defendants  filed  a  verified 
answer,  which,  as  far  as  la  necessary  for  this 
opinion,  Is  set  out  as  follows: 

"(1)  That  they  deny  each  and  every  material 
allegation  in  plalntlff'B  petition  set  out  and 
contained." 

"(3)  For  further  answer  defendants  say  that 
plaintiff  has  no  right  to  maintain  this  action, 
for  the  reason  that  the^  have  brought  said  ac- 
tion in  their  firm  name  instead  of  the  Individual 
members  of  said  firm,  as  required  by  law." 

To  the  answw  plaintiffs  filed  a  general  de- 
nial. 

At  the  close  of  plaintiffs  evidence,  tbe  de- 
fendants offered  no  evidence,  and  the  court, 
upon  motion  of  the  plaintiffs,  Instructed  the 
Jury  to  return  a  verdict  for  the  plaintiffs  for 
the  amount  sued  for.  The  defendants  filed 
their  motion  for  a  new  trial,  which  was  over- 
ruled, and  this  appeal  taken. 

2.  As  grounds  for  reversal  the  defendtiuts 
urge  these  three  propositions: 

"The  court  erred  in  admitting  the  bond  in  ev- 
idence over  the  objection  of  the  defendants." 

"The  court  erred  in  refusing  defendants'  mo- 
tion to  dismiss  for  misjoinder." 

"Tbe  court  erred  in  peremptorily  Instructing 
the  jury  for  plaintiff." 

These  prt^ositions  will  be  considered  In 
the  order  named. 

[1,2]  8.  Tbe  plalntlfTs  placed  the  witness 
L^gh  on  tlie  stand,  and  he  testified  tliat  J. 
T.  Keeton  sent  hla  firm  the  bond  sued  on, 
but  that  be  did  not  know  the  signatures  of 
any  of  ttiose  whose  names  appear  on  the 
bond,  and  he  further  stated  that  he  did  not 
know  that  tbey  signed  the  bond.  With  this 
evidence,  plaintiffs  <^ered  tbe  bond  as  evi- 
dence, and  the  defendants  objected  to  the 
introduction  of  the  same  for  the  reason  tliat 
the  execution  was  denied  under  oath  and 
the  signatures  of  the  sureties  had  not  been 
identified.  The  court  overruled  the  objection 
and  permitted  the  bond  to  be  Introduced  aa 
evidence.  In  this  the  court  committed  error, 
because,  the  defendants  having  answered  by 
a  verified  general  denial,  this  placed  the  bur- 
den upon  the  plaintiff  to  prove  the  execution 
of  the  bond  sued  on.  Lilly  v.  Russell,  4  Okl. 
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96,  44  Pac  212;  Richardson  et  aL  t.  FeUner 
et  aL.  9  OkL  SIS,  60  Pac.  270. 

But  tbe  error  of  the  court  In  admltUng  tbe 
bond  as  evidence  at  this  time  was  fully  cared 
by  the  Introdnction  of  evidence  later  by  the 
plaintlfFs,  which  fully  substantiated  tbe  fact 
that  defendants  bed  signed  the  bond  as  sure- 
ties ;  the  nature  of  the  evidence  being  admis- 
sions that  they  had  signed  the  bond. 

[8]  4.  It  developed  in  the  trial  that  the 
firm  of  L^h'Head  &  Co.,  plalntilfs  in  this 
actlCHi,  on  the  1st  day  of  August,  1910,  had 
been  dissolved,  and  that  L.  B.  Leigh  had  suc- 
ceeded tbe  firm,  taking  over  all  ol  its 'assets; 
this  suit  having  been  filed  in  the  name  of 
the  firm  im  June  19,  1911.  The  defendants 
here  moved  tliat  the  actltai  be  dismissed  t<x 
misjoinder,  urging  that  I>.  B.  Leigh  could  not 
maintain  Uie  action  In  the  partnership  name, 
whlcU  motion  the  court  overruled.  The  rul- 
ing of  the  court  was  correct,  viewed  even 
from  defendants'  contention  thiat  L.  B.  Leigh 
had  takoi  over  tbe  entire  assets  ot  the  firm 
and  it  had  ceased  to  exist  In  the  well-con- 
sidered case  of  Berry  et  al.  t.  Barton  et  al., 
12  OkL  221,  71  Pac.  1074,  66  L.  R.  A.  B13,  by 
Judge  Burwell,  we  find  the  following: 

"When  a  party  executes  a  note  payable  to  a 
person  named  therein  or  to  Ms  order,  and  then 
fails  to  pay  the  same  at  maturity,  and  the  payee 
files  bis  petition  redtinir  the  execution  of  the 
note  by  the  maker  to  the  plaintiff,  for  a  valu- 
able consideration,  and  the  fact  that  defendant 
has  defajilted,  ownership  is  presumed  in  the 
plaintitF,  from  tbe  facts  pleaded;  and  it  is  not 
absolutely  necessary  for  nim  to  formally  allege 
that  he  is  still  tbe  owner  and  bolder  of  such 
note;  and  an  answer  which  denies  that  such 
plaintiff  and  payee  Is  the  owner  and  holder  of 
such  note  sued  on,  and  alleges  that  he  is  not 
the  real  party  in  interest,  states  no  defense,  and 
the  plaintiff  la  entitled  to  judgment  on  the 
pleawngs," 

Following  that  case,  the  trial  court,  upon 
motion,  could  have  stricken  that  part  of  de- 
fendants' answer  setting  up  the  plea  that  the 
suit  was  not  brought  by  the  real  party  In  In- 
terest, and  the  court  property  overruled  de- 
fendants' motion  to  dismiss  for  misjoinder 
upon  defendants'  contention  that  tbe  evidence 
showed  that  tbe  firm  had  been  dissolved  and 
that  L.  B.  Leigh  then  owned  the  note  and 
was  tbe  real  party  In  interest 

[4]  Hie  provision  common  In  all  statutes 
that  the  action  must  be  prosecuted  by  tbe 
real  party  in  Interest  bas  been  the  subject  of 
much  judicial  consideration,  and  the  courts 
universally  hold  that  tbe  object  of  this  pro- 
vision of  the  statute  is  to  make  it  possible 
always  for  the  defendant  to  be  able  to  pre- 
sent his  defense  to  the  action,  should  be  have 
a  defense  or  set-off  against  the  real  party  In 
Interest;  but  In  an  action,  as  in  tbe  case  at 
bar,  the  defendant  has  no  concern  in  the 
question  as  to  who  tbe  real  party  in  interest 
is,  except  where  he  has  pleaded  a  defense 
which  turns  upon  iwints  involving  tbe  per- 
sonal conduct  of  the  real  party,  and  a  failure 
to  state  any  defense  against  the  alleged  real 
parties  prevents  the  defendants  from  com- 


plaining that  tbe  plaintiffs  are  not  the  real 
parties  in  interest 

In  fact,  as  far  as  the  defendants  are  c<xi- 
cemed,  not  only  can  it  In  no  my  prejudice 
tbeir  lights,  but  it  is  tn  their  whole  interest 
that  the  suit  In  this  case  be  Instituted  by  the 
firm  and  not  by  one  member  <tf  the  firm  who 
succeeded  the  firm,  because  their  entire  deal- 
ings had  been  with  the  firm,  and,  if  they  had 
a  defense  of  any  kind  against  this  action.  It 
would  have  to  be  aimed  at  the  conduct  of  the 
firm  and  not  of  the  individual  who  succeed- 
ed the  firm.  If  the  Individual  had  instituted 
the  action  in  his  individual  name,  then  de- 
fendants might  have  had  some  just  canse  to 
complain ;  but,  as  it  has  been-  instituted  In 
tbe  firm  name,  they  are  thereby  given  the  op- 
portunity to  easily  and  readily  avail  them- 
selves of  any  defense  open  to  them  without 
having  to  fight  over  the  head  of  scHue  one 
else.  It  can  be  no  emsolatimi  to  tbem  and 
can  avail  them  in  no  way  as  a  defense,  even 
if  it  be  true  that  L.  B.  Leigh  does  In  fact  own 
the  account  and  c<mtract  in  his  individual 
name,  when  they  have  no  defense  to  it  As 
far  as  they  can  inquire  in  a  Case  like  this  is 
that  they  may  not  be  compelled  to  pay  the 
bond  twice,  and  no  sudi  contingency  can 
arise  here.  In  fact,  they  are  doubly  pro- 
tected along  that  line,  if  It  be  true,  as  they 
allege,  that  the  suit  Is  being  maintained  in 
tbe  name  of  the  original  payees  by  one  who 
bas  succeeded  to  its  rights.  Either  would  be 
estopped  from  again  demanding  payment  if 
payment  should  be  effected  in  this  action. 

We  bold,  under  the  evidence,  that  this  suit 
is  being  maintained  by  the  proper  parties, 
by  the  real  parties  in  interest.  Witness  Leigh 
testified  that  he  took  over  the  assets  of  the 
firm  to  wind  it  up,  and  that  when  he  had 
collected  all  the  debts  he  could,  if  there  were 
any  assets  bis  former  partner,  Head,  would 
get  a  part  of  It  and  If  there  was  a  liability 
he  would  have  to  pay  In  his  part  and  from 
this  viewpoint  Head  would  still  have  a  ben- 
eficial and  equitable  interest  In  the  assets  of 
the  firm,  and  It  would  be  entirely  proper  to 
maintain  tbe  suit  in  the  firm's  name,  under 
those  conditions. 

[S]  B.  We  think  the  court  was  fully  justi- 
fied in  Instructing  the  Jury  to  return  a  ver- 
dict for  the  plaintiffs.  Tbe  plaintiffs  made 
out  their  case,  and  defendants  offered  no  evi- 
dence to  rebut  the  same,  and  there  was  no 
contested  fact  for  the  jury's  consideration. 
The  execution  of  the  bond  was  proven  by 
admlBslons  of  tbe  defendants  that  they  sign- 
ed the'  same.  While  there  was  some  conten- 
tion about  four  items,  In  tbe  aggregate  of 
$117.50,  being  a  proper  chaise  under  tbe 
provisions  of  tbe  bond  sued  on.  yet  that  be- 
comes Immaterial  as  tbe  balance  due  tbe 
plaintiff  by  Keeton,  tbe  prlndpal  on  the 
bond,  was  $017.09,  as  evidenced  by  a  note 
for  that  amount  and,  should  the  sum  of 
$117.60  be  deducted  from  the  amount  of  the 
not^  there  would  be  remaining  atiU  due  a 
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sum  In  excam  ot  fSOO;  fiie  face  of  the  bond 
sned  on. 

For  these  reaainis  the  Judgment  of  the  trial 
court  should  be  afflrmed. 

PBR  CUBIAM.   Adopted  In  whola 


SIMMONS  T.  BERRYHILL  et  al.  (No.  4625.) 
(Bupxeme  Court  of  Oklahoma.   Jane  8,  191G.) 

(SyHaJ>ua  by  the  Court.) 
Affiai.  and  Bhbob  ^773— Failtibk  to  Fiu 
Beibf— Affibuanck. 

Where  plaintiff  in  error  has  filed  no  brief, 
as  required  by  rule  7  of  this  court  (38  OkL  vi, 
137  Vac.  ix),  the  judgment  of  the  trial  court  will 
be  affirmed. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3104,  8106-8110;  Dec  Dis. 

Commissi  oners*  Oidnion,  Division  Na  3. 
Error  from  District  Conrt,  Ohmulgee  Coun- 
ty ;  Wade  S.  Stanfleld,  Judge. 

Action  by  Jeanetta  Berryhlll  against  Addle 
Nero,  nSe  Oraysou,  and  others.  Judgment 
for  plaintiff,  and  defendant  Jeff  Simmons,  a 
minor,  by  Orlando  Swain,  guardian  ad  litem, 
brings  error.  A£Brmed. 

Orlando  Swain,  of  Okmulgee,  for  plaintiff 
In  error.  M.  A.  Holcomb  and  T.  J.  Farrar, 
both  of  Okmulgee,  for  defendants  In  error.- 

BLEAKMOBE,  a  The  petition  In  error 
and  the  transcript  of  the  record  In  thle  case 
was  filed  In  this  coui't  on  December  4,  1912. 
Neither  party  has  filed  a  brief,  nor  have  they 
offered  any  excuse  for  the  failure  to  do  bo. 
It  Is  evident  that  the  proceedings  have  been 
abandoned.  The  Judgment  of  the  trial  court 
should,  therefore,  be.atSirmed,  under  rule  7 
of  this  court  (38  Okl.  vl,  137  Pac.  Ix).  Nich- 
olson V.  Barnes.  42  Okl.  250,  140  Pac.  1155. 

PEB  CUBIAM.  Adopted  In  wb<da 


STOCKTON  T.  BASS.  (No.  6680.) 
(Supreme  Court  of  Oklahoma.   Jime  16,  1913.) 

(Sifltabua  hy  the  Court.) 

Appeal  aitd  Ebbob  ^=>649  — Case-Made  — 
Suggestion  of  Ahendhents— Time. 

Where  defendant  In  error  did  not  waive  his 
right  to  suggest  amendments  to  a  case-made, 
and  the  trial  court,  over  his  objection,  made  an 
order  idiortening  the  time  for  the  suggestion  of 
amendments  to  a  period  less  than  the  three  days 
allowed  b?  statute  (section  6242,  Ber.  Laws 
1910),  held,  such  order  is  void,  and  a  case  so 
settled  will  not  be  considered  by  this  court. 

[ESd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  2807-2811:  Dec.  Dig.  ^ 
649.] 

Error  from  District  Court,  Wagoner  Coun- 
ty;  B.  O.  Allen,  Judge. 

Action  by  Amos  K.  Bass  against  T.  M. 
Stockton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Dismissed. 


Watts  ft  Molraiey,  of  Wagoner,  for  plaln- 
Uff  In  error.  B.  L.  Klrby,  of  Wagoner,  for 
defendant  In  error. 

PER  OnHIAM.  On  April  15,  1913,  Judg- 
ment was  rendered  and  entered  in  the  district 
court  of  Wagoner  county  In  favor  of  plaintiff, 
Amos  K.  Bass,  and  against  defendant,  T.  M. 
Stockton.  From  this  Judgment  defendant  ap- 
peals to  this  court.  He  secured  numerous  or- 
ders extending  the  time  to  make  and  serve 
case-made,  all  of  which  allowed  plaintiff  ten 
days  after  service  in  which  to  suggest  amend- 
ments; the  case  to  be  settled  on  five  days' 
notice  by  either  party.  The  last  of  said  or- 
ders gave  defendant  "nntil  October  12,  1913," 
to  prepare  and  serve  case-made  and  defend- 
ant ten  days  thereafter  to  suggest  amend- 
ments to  the  ease  to  be  signed  and  settled  on 
five  days'  notice.  October  12,  1913,  being 
Sunday,  the  case  was  served  on  October  13th. 
It  is  unnecessary  for  us  to  say  whether  "un- 
til" means  Inclusive  or  exclusive  of  that  date, 
for  the  reason  that  tills  appeal  must  be  dis- 
missed on  another  ground. 

On  October  14tb,  at  the  instance  of  defend- 
ant, the  trial  court  entered  an  order  require 
ing  plaintiff  to  appear  In  the  courtroom  at 
five  o'clock  that  afternoon  and  show  cause 
why  the  time  should  not  be  shortened  in 
which  to  suggest  amendments,  and  further 
show  cause  why  the  case  should  not  be  im- 
mediately settled  and  signed.  At  that  time 
plaintiff  appeared  and  refused  to  suggest 
amendments,  and  objected  to  the  shortening 
of  the  time.  Over  the  objection,  the  trial 
court  made  an  order  limiting  the  time  for 
the  suggestion  of  amendments  to  5  o'clock 
p.  m.  that  same  day,  and  then  and  there  sign- 
ed and  settled  the  case-made,  to  all  of  which 
plaintiff  objected  and  excepted.  The  trial 
Judge  was  without  power  to  shorten  the  time 
for  suggesting  amendments  to  a  period  less 
than  the  three  days  prescribed  by  statute, 
and  a  case-made  so  settled  is  void.  Section 
6242,  Bev.  Laws  1010,  provides: 

"The  case  so  made,  or  a  copy  thereof,  shall, 
within  fifteen  days  after  the  judgment  or  order 
is  rendered,  be  served  upon  the  opposite  party 
or  his  attorney,  who  may  within  three  days 
tbereaftw  suggest  amendments  thereto  in  writ- 
ing, and  present  the  same  to  the  party  making 
the  case,  or  bis  attorney.  The  case  and  amend- 
ments  shall,  upon  three  days'  notice,  be  submit- 
ted to  the  judge,  who  shaU  sign  and  settle  the 
same.  •  • 

As  no  error  assigned  appears  upon  the 
Alob  of  the  record,  the  &n>eal  is  dlamlssed. 


CI^EVELAND  V.  KANKIN,    (No.  4244.) 
(Supreme  Court  of  Oklahoma.   June  8,  1915.) 

(Bvllabu»  hy  Oe  Court.) 

BeFOEHATIOIT    of   iKSTBUlfEITTS   <S»19,  45— 

Mistake—Mdtualitt- Deqeee  of  Proof. 
Where  an  agreement,  as  reduced  to  writing 
by  a  scrivener,  omits  or  contains  terms  or  stipn- 
lations  contrary  to  the  common  intention  of  the 
parties,  the  instrument  will  be  corrected,  so  as 
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to  make  ft  conform  to  their  real  iotent,  to  the 
end  tbat  the  parties  be  placed  as  they  would 
have  stood,  if  the  mistake  had  Dot  occurred. 
Hut  in  such  case  the  party  alleging  the  mistake 
must  show  exactly  in  what  it  consists  and  the 
exact  correction  to  be  made ;  that  the  mistake 
was  mutual  or  common  to  both  parties  (that  is, 
it  must  appear  that  both  have  done  what  neither 
inteiiiJed).  On  the  point,  and  to  justify  a  cor- 
rection, the  evidence  must  be  Full,  clear,  un- 
equivocal, and  convincing  as  to  the  mistake  and 
its  mutuality.  Mere  preponderance  of  evidence 
is  not  enough.  The  proof  must  establish  the 
facts  to  a  moral  certainty  and  take  the  case  out 
of  the  range  of  reasonable  controversy;  but  it 
need  not  l>e  so  certain  as  to  go  beyond  any  pos- 
sibility at  controversy. 

[Ed.  Xote. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  S|  74-78,  1S7-193 ; 
Dec  Dig.  «=>19,  45.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Grant  County;  J. 
W.  Bird,  Judge. 

Action  by  John  S.  Rankin  against  B.  M. 
Cleveland.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed for  new  trlaL 

C.  W.  Stephenson  and  J.  B.  Drennan,  both 
of  Medford,  for  plaintiff  In  error.  A.  C. 
Glenn  and  Sam  P.  Ridings,  both  of  Medford, 
for  defendant  In  error. 

BREWEH,  C.  Rankin,  as  lessee  of  several 
tracts  of  improved  land,  brought  this  suit 
against  Cleveland,  owner  and  lessor  of  said 
land,  for  damages  on  account  of  the  alleged 
failure  of  the  lessor  to  turn  over  to  him  a 
certain  dwelling  house  and  other  outbuild- 
ings, situated  on  one  of  the  tracts  of  land 
embraced  in  the  written  contract  of  lease. 

The  written  contract,  after  describing  the 
land  to  be  held  for  the  term  therein  stated, 
adds  "with  the  appurtenances."  The  princi- 
pal defense  made  by  Cleveland  Is  that  he 
and  plaintiff  agreed  upon  the  terms  of  the 
lease,  which  embraced  different  tracts  of  land 
with  different  sets  of  Improvements  thereon, 
with  numerous  exceptions  and  reservations 
stated  therein;  and  that  It  was  distinctly 
agreed  and  understood  between  the  parties 
that  the  dwelling  bouse,  barn,  and  outhouses 
involved  in  this  controversy  were  to  be  ex- 
ceiited  from  the  operation  of  the  lease,  in  the 
writing,  and  the  possession  and  right  to  pos- 
session thereof  during  the  term  of  said  lease 
was  to  remain  in  Ctovelaud;  that  this  agree- 
ment, together  with  the  otlier  terms  and 
provisions,  was  stated  to  a  scrivener,  the 
cashier  in  the  local  bank,  \^ho  was  mutually 
agreed  upou  by  the  parties  to  reduce  their 
contract  to  writing;  that  he  was  instructed 
to  so  insert  the  reservation  of  such  improTe- 
ments  In  Ihe  terms  of  the  writing. 

At  the  trial,  defendant  testified  fully  and 
clearly  in  accordance  with  the  allegations 
of  his  answer  on  this  polnL  The  deposition 
of  the  scrivener  was  also  read  in  evidence, 
and  It  tended  quite  strongly  to  support  the 
claim  of  defendant  that  he  had  been  instruct- 
ed by  the  parties  to  make  the  reservation  of 


the  particular  Improvements,  bot  had  evl- 
denfly  forgotten,  or  overlooked  Inserting  it 
at  the  time  of  writing  said  lease.  On  this  de- 
fense, the  court  instructed  the  Juir  In  Its  In- 
struction numt>ered  5  as  follows: 

"Every  person  who  signs  a  written  contract 
is  presumed  to  know  the  contents  thereof,  and 
before  the  jury  would  be  justified  in  changing 
or  modifying  the  terms  of  such  written  contract, 
and  finding  tbat  there  was  an  omission  in  the 
provisions  thereof,  the  evidence  as  to  such  mis- 
take or  omission  moat  show  that  the  same  was 
a  mutual  mistake  between  the  parties,  and  the 
evidence  as  to  such  omission  must  be  clear  and 
convincing  to  tbe  jury.  Such  evidence  must  be 
so  full  and  clear  as  to  leave  no  room  for  con- 
troversy." 

The  giving  of  this  Ins&ucUon  Is  urged 
here  as  error,  as  Imposing  too  high  a  degree 
of  proof  on  the  defendant.  We  have  exam- 
ined the  instruction  In  the  light  of  the  deci- 
sions of  this  court  and  of  the  Supreme  Court 
of  the  United  States,  and  have  reached  the 
conclusion  that  defendant  has  Just  cause  for 
complaint  We  have  not  overlooked  tbe  fact 
that  a  very  high  degree  of  proof  Is,  and 
ought  to  be,  necessary  to  authorize  a  change 
In  a  written  contract,  solemnlj-  entered  into 
by  the  parties.  This  rule  Is  a  salutary  one; 
but,  like  other  valuable  rules,  it  Is  possible 
to  press  It  too  far,  and  to  extend  Its  scoiw 
so  as  to,  for  all  Intents  and  purposes,  render 
it  Impossible  to  make  the  necessary  proof. 
•  In  the  case  of  Hope  v.  Bourland,  21  Okh 
S64,  98  Pac.  580,  Mr.  Justice  Turner  quotes 
with  approval  sections  707  and  706, -Bl^op 
Ml  Contracts,  as  follows: 

"The  mistake  must,  in  general,  be  mutual, 
and  it  must  be  clearly  established  by  the  proofs, 
which  may  be  either  oral  or  written.  &deed, 
in  no  case  will  a  court  decree  an  alteration  in 
the  terms  of  a  duly  executed  written  contract, 
unless  the  proofs  are  full,  clear  and  decisive. 
Mere  preponderance  of  evidence  is  not  aioiigli, 
and  the  mistake  must  appear  b^ood  reaaoiiabie 
controversy." 

In  that  caae^  as  well  as  In  tbe  later  case 
of  Owen  et  al.  t.  City  of  Tulsa.  27  Okl.  264. 
Ill  Pac.  320,  the  following  excerpt  from  an 
opinion  of  the  Supreme  Court  of  the  United 
states  In  the  case  at  Heame  t.  Marine  In- 
surance Co.,  20  Wall.  488.  22  h.  TSd.  393.  has 
been  set  out  for  tbe  proper  guldnnce,  and  as 
furnishing  the  proper  rules  and  tbe  degree 
of  proof  necessary  in  sucb.  a  situation  as 
this  defense  presents:  , 

"The  reformation  of  written  contracts  for 
fraud  or  mistake  is  an  ordinary  bead  of  equity 
jurisdiction.  Tbe  rules  which  govern  the  exer- 
cise of  this  power  are  founded  in  good  sense 
and  are  well  settled.  Where  the  agreemeot,  as 
reduced  to  writing,  omits  or  contains  terms  or 
stipulaticHis  contrary  to  the  common  intention 
of  the  parties,  the  instrument  will  be  corrected 
so  as  to  make  It  coiif<»rni|  to  thdr  real  intent 
Tbe  parties  will  be  placed  as  tbey  would  have 
stood  if  the  mistake  had  not  occurred.  Kerr  on 
Fraud  nnd  Mistake,  419,  420.  Tbe  party  al- 
leging the  mistake  must  show  exactly  in  what 
it  consists,  and  tiie  correctSon  that  aluinld  be 
made.  The  evidence  must  be  such  as  to  leave 
no  rcnsonable  doubt  upon  the  mind  of  the  court 
as  to  either  of  these  points.  Beaumont  v.  Brain- 
ley.  1  Turner  &  Russell,  41-60;   Marquis  of 
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Breadalbane  t,  Margnis  of  Cbandoe,  2  Mylne 
&  Craig,  711 ;  Fowler  v.  Fowler,  4  De  Gex  A 
Jones,  2S6;  Sells  t.  Sells,  1  Drewry  &  Snales, 
42;  ixiyd  T.  Cocker,  17  Beavan,  144.  The 
mistake  must  be  mutual  and  common  to  both 
parties  to  the  iustrament.  It  must  appear  that 
both  iMve  done  what  neither  intended.  Booke 
T.  Lord  Einrington,  2  Kay  &  Johnson,  753; 
Eaton  T.  Bennett,  34  Ravan.  106.  A  mistake 
on  one  aide  may  be  a  ground  for  rescinding,  but 
not  for  reforming,  a  contract  Mortimer  v. 
Shortall,  2  Drnry  i&  Warren,  372;  Sella  t. 
Sells,  lapra.  Where  the  minds  of  the  parties 
have  not  met,  there  is  no  contract,  and  hence 
none  to  be  rectified." 

For  a  TQlnahle  discnsslon  of  a  kindred 
qnestloii,  see  Hayden  t.  Dannenberg,  42  Okl. 
776.  143  Pac.  864. 

Coming  to  the  Instmetlon  under  dlscusalon, 
we  find  that,  at  Its  Oose,  It  suma  ap  the  de- 
gree of  proof  neccssaiT  In  the  fbllowing  sen- 
tence: "Such  evidence  must  be  so  fttll  and 
cl«ii  as  to  leare  no  room  for  controreTsy." 
If  the  court  had  aald  "as  to  leave  no  room  for 
reasonable  controversy,"  It  wonld  then  have 
gone  to  the  very  Umlt  authorized  by  the  ded- 
slons  of  this  court  and  of  the  Supreme  Coart 
ot  the  United  States,  aa  shown  abov&  Proof, 
establlshlnff  a  fact  so  thoroughly  as  to  take 
It  out  of  the  range  of  controversy,  must  nec- 
essarily be  of  an  exceedingly  hle^  order.  In 
tect,  Bu<^  proof  could  rarely,  It  ever,  be  pro- 
duced, mere  are  cases,  however,  where  the 
proof  could  be  made  so  clear  and  decisive  as 
to  establish  the  fact  to  a  moral  certainty,  and 
to  leave  no  room  for  a  reasonable  doubt  in 
the  minds  of  men  of  ordinary  intelligence; 
and  yet  it  would  ftiU  short  of  the  standard 
required  In  this  instruction.  On  account  of 
this  error  In  presentli^  the  vital  Issue  of  the 
case,  we  cannot  say  that  no  harm  was  done, 
tor  we  believe  that,  under  the  whole  record, 
this  phrase  very  probably  was  the  turning 
point  in  the  minds  at  the  Jury,  for  the  great 
preponderance  ot  the  evidence  was  In  faror 
«r  the  defmdanf  8  contentlrai. 

Therefore,  for  the  reason  stated,  the  cause 
should  be  reversed  and  remanded  for  a  new 
trial. 

FEB  CUBIAM.  Adopted  In  whole. 


HiLIi  v.  SPALDING.  (No.  4182.)  , 
(Supreme  Court  of  Oklahoma.  June  15,  1015.) 

(BpUabua  hv  the  Court.) 

Taxation  «=9754,  816— Voin  Tax  1>bbo— Ti- 
tle ACQITXBBD— JUDGUINT— QUIBTINO  Tl- 

A  tax  deed  void  on  its  face  vests  in  plain- 
tiff no  interest  in  the  title  to  the  land  therein 
described,  and,  as  plaintiff  must  prevail  on  the 
strength  of  his  own  title,  a  judgment  clearing 
his  title  thereto  is  void. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Gent  Dig.  SS  1385.  1604,  1505,  1615,  161S 
Dec.  Dig.  «S754,  ^10.] 

Error  from  Superior  Court,  Garfield  Coun- 
ty: Dan  Huett,  Judge. 

Action  by  Lucretia  Hill  against  H.  H. 


Spalding.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

Bush  &  Smith,  of  Enid,  for  plaintiff  In  er^ 
ror.  F.  £.  Gbajn>ell,  al  finld,  tar  defendant 
In  error. 

FEB  CURIAM.  This  Is  an  action  to  clear 
title  to  lots  numbered  6  to  24,  Inclusive,  In 
block  76,  and  lots  1,  2.  3,  4.  6,  and  7,  in  bloc^E 
75,  all  in  North  EiUd.  Although  i^lntUC  al- 
leged herself  to  be  the  owner  and  in  posses- 
sUm  of  Uie  lots  for  ten  years  last  past  the 
evldmce  disclosed  het  possession  to  be  ad- 
verse for  that  time  under  a  tax  deed  conced- 
ed to  be  void  on  its  face.  The  d^ect  of  the 
snlt  was  to  cancel  a  deed  from  the  owner  of 
the  fee  mad^  executed,  and  delivered  to  de- 
fendant, Spalding,  while  out  of  possessl(»i 
in  violation  of  our  champerty  statute  (Bev. 
Laws  1910,  {  2260).  The  court  canceled  the 
deed  as  prayed,  and  defendant  brings  the 
case  here.  The  court  erred. 

In  Clark  v.  Holmes,  31  Okl.  164,  120  Fac. 
642,  Ann.  Caa.  1913D,  386,  we  said: 

"A  person  who  has  no  interest  in  the  title 
to  real  estate  cannot  maintain  an  action  to 
remove  a  cloud  upon  the  title  to  such  real  es- 
tate." 

PlalntlCTa  tax  deed  ga^e  her  no  Interest  in 
the  title  sought  to  be  cleared.  Mason  et  al. 
V.  Gates  et  nl.,  62  Ark.  294,  102  S.  W.  190. 
was  an  action  to  clear  title.  The  tax  deed 
was  not  void  on  its  face,  but  nevertheless 
the  court  held: 

"An  action  to  quiet  title  cannot  be  main- 
tained upon  a  void  tax  deed,  since  plaintiff 
must  succeed  upon  the  strength  of  bis  own 
tiUe." 

Lewis  v.  Clements,  21  Okl.  167,  95  Pac.  769, 
was  an  action  to  clear  title  by  the  cancella- 
tion of  a  deed,  as  here,  and  which  the  court 
refused  to  do  on  the  ground  that  plaintiff  had 
"no  Interest  in  the  title  sought  to  be  cleared. 

As  It  Is  not  contended  that  plaintiff  had 
any  interest  In  the  tlUe  by  virtue  of  her  ad- 
verse possession  under  Bev.  Laws  1810,  i 
4G53,  the  Judgment  <tf  the  trial  court  Is  re- 
versed. 


NATIONAL  LUMBER  &  CREOSOTING  CO. 

T.  ROBISON'S  ESTATE.    (No.  4554.) 
(Supreme  Ooort  of  Oklahoma.   June  8,  1915.) 

(SyUabua  bv  the  CourtJ 

1.  Executors  and  Admtnistrators  «8=»25S- 
Pathent  oir  Adjudicateo  Claim— Duty  o* 

ADSnMSTRATOB. 

The  effect  of  a  jndgment  rendered  against 
an  estate  on  a  rejected  claim  under  section  6350, 
Rev.  Laws  1910,  is  to  adjudicate  the  same  as  a 
charge  against  the  estate  the  same  as  If  it  had 
been  allowed  by  the  administrator  and  the  coun- 
ty court,  and,  when  a  transcript  of  such  judg- 
ment is  filed  in  the  probate  proceedings,  it  be- 
comes the  duty  of  the  adminiatrator  to  pay  the 
same  in  due  course  of  administration. 

[Kd.  Note.— For  other  cases,  see  Executon 
and  Administrators,  Cent  D^.  §1  923-926: 
Dec.  Dig.  «s»268.] 
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2.  TSxKsxmjta  asd  Adhxkistbatobb  ^»266~: 
Adjudicated  Claim— Dibection  in  Jttdo- 
MENT — Effect.  I 
Tbe  fact  tbat  such  judgment  directs  tliat  j 
an  execution  may  iaane  thereon  does  not  render 
it  void  or  impair  its  effectiveness  as  an  adju- 1 
dicated  claim  against  the  estate.  | 
[Ed.  Note.— For  other  cases,  sue  Executors 
and  Administrators.  Cent  Dig.  H  ft07-908; . 
Dec.  Dig.  «s»2S5.]  j 

ConunlsslonerB'  Opinion,  Division  No.  2.  i 
Error  from  District  Court,  Carter  County; 
8.  H.  Bnss^,  Judge. 

Action  the  National  Inmber  &  Greosotlng 
Company  against  the  ecftate  of  Joe  F.  Bobi- 
son, deceased.  Judgment  tox  defendant,  and 
plaintiff  brings  error.  Rerersed. 

Potterf  &  Walker,  of  Ardmore,  for  plaintiff 
In  error.  J.  B.  Moore  and  J.  A.  Bass,  both 
of  Ardmore,  for  defendant  In  error. 

GALBBAITH,  C.  This  appeal  brings  up 
for  review  the  Judgment  of  tbe  district  court 
of  Carter  county  rendered  on  an  appeal  from 
the  county  court  of  that  county,  in  a  pro- 
bate proceeding.  Tbe  plaintiff  in  error  pre- 
sented its  claim  against  Joe  F.  Roblson,  de- 
ceased, to  the  administrator  of  tils  estate, 
and  when  the  sam^  was  rejected  proceeded 
to  reduce  the  claim  to  a  Judgment  In  the  dis- 
trict court  of  Carter  county.  This  judgment 
was  In  tbe  form  following: 

"Now,  on  this  14th  day  of  June,  1910,  this 
cause  coming  on  regularly  for  hearing,  and  thfl 
plaintiff  appearing  by  its  attorneys,  and  the 
court  having  heretofore  given  jndgmcnt  against 
the  Ardmore  Traction  Company  and  Donald 
Fitzgerald,  and  they  were  not  before  the  court 
in  the  trial  of  the  cause  this  day,  and  it  ap- 

g-aring  to  the  court  that  the  defendant  Joe  F. 
obison  had  departed  this  life,  and  that  Frank 
Robison,  administrator  of  bis  estate,  bad  been 
duly  substituted  as  party  defendant,  in  bis  place 
and  stead,  and  that  the  said  Frank  Rohison,  ad- 
ministrator, was  represented  la  court  by  bis  at' 
tomey,  J.  A.  Bass,  and  the  court  being  fully  ad- 
vised, finds  as  follows,  to  wit: 

"(1)  That  this  Is  a  suit  on  a  joint  and  several 
promissory  note  executed  on  March  2, 190S,  and 
due  on  or  before  March  2,  1909,  for  the  sum  of 
$2,359.28,  with  interest  at  rate  of  8  per  cent 
per  annum  from  date  until  paid,  with  a  pro- 
vision for  10  per  cent,  attorney's  fees  in  case  of 
legal  proceedings,  and  that  said  note  was  signed 
by  the  Ardmore  Traction  Con^nny,  Joe  F.  B/ob- 
ison,  and  Donald  Fitzgerald  and  E.  A.  Bea. 

"(2)  That  at  the  maturity  of  said  note  the 
same  was  not  paid,  and  that  suit  was  filed  on 
same  and  legal  service  obtained  upon  each  of  the 
defendants,  save  and  except  Ei  A.  Bea,  and  that 
later,  to  wit,  on  the  6th  day  of  November,  1909, 
judgment  was  had  and  obtained  In  this  court 
against  the  defendants  Ardmore  Traction  Com- 
pany and  Donald  Fitzgerald,  and  also  tbe  de- 
fendant Joe  F.  Bobison,  but  tbe  judgment  as  to 
the  defendant  Robison  was  set  aside  anbsequent- 
ly,  and  a  new  trial  granted  to  him. 

"(3)  The  court  further  finds  that  this  note 
was  given  to  plaintiff  for  material  used  by  the 
Ardmore  Traction  Company,  the  said  material 
being  tbe  poles  in  erecting  said  railroad  line, 
and  tbat  said  note  is  a  joint  and  several  note, 
but  that  the  same  was  given  as  aforesaid,  and 
that,  while  each  and  every  one  of  the  makers  are 
equaUy  liable  In  law  on  said  note  by  the  terms 
thereof,  still  tbe  said  Ardmore  Tiacnon  Compa- 


ny received  the  oonMmtlxm  turn  flils  plaintiff, 

as  aforesaid. 

It  is  therefore  hereby  ordered,  adjudged,  and 
decreed  by  the  eonrt  that  tbe  plaintiff,  the  Na< 
tional  Lumber  &  Oreoaoting  Company,  do  hare 
and  recover  of  and  from  the  estate  of  the  said 
Joe  F.  Robison,  deceased,  of  which  Frank  Robi- 
son is  administrator,  the  sum  of  $3,019.87,  to- 
gether with  interest  on  this  amount  from  June 
2,  1910,  nntil  the  payment  of  this  Judgment, 
and,  further,  that  said  iplalntiff  do  have  and  re- 
cover of  and  from  said  estate  and  tbe  said 
Frank  Robison,  administrator  thereof,  aU  costs 
herein  expended  for  whidi  execution  may  issue." 

On  the  lltta  day  of  July,  1910,  a  certlfled 
transcript  of  thia  Judgment  was  filed  In  tbe 
county  court.  In  the  probate  proceedings, 
where  tbe  estate  of  Joe  F.  Roblson  was  be- 
iag  administered.  On  July  31,  1911,  the  ad- 
ministrator of  said  estate  made  a  report,  set- 
ting out  a  list  of  the  claims  allowed  and 
those  rejected,  and  on  this  list  the  claim  of 
tbe  plaintiff  appeared  as  a  rejected  claim. 
The  plaintiff  in  error  then  filed  a  petition 
in  tbe  county  court  In  said  proceeding  asking 
the  court  to  direct  tbe  administrator  of  said 
estate  to  list  and  classify  this  claim  with  tbe 
claims  allowed  against  said  estate  of  Joe  F. 
Robiatm,  and  directing  him  to  pay  tbe  same 
In  due  course  of  administration;  this  order 
being  In  words  and  figures  following: 

"Tbe  court  therefore  finds  tbat  tbe  filing  of 
said  transcript  of  judgment  in  this  court  on  tbe 
day  aforesaid  duly  established  said  claim  as  if 
it  had  been  allowed  by  the  administrator  and 
the  court,  and  it  is  hereby  ordered,  adjudged, 
and  decreed  tbat  the  said  claim  was  and  is  al- 
lowed hi  the  sum  of  $3,019.87,  together  with  in- 
terest from  tbe  14th  day  of  June,  1910,  and  the 
costs  of  the  court,  agunst  said  estate  of  Joe 
P.  Robison  and  Frank  Bobison,  administra^; 
and  the  said  administrator  is  hereby  ordered  ami 
directed  to  pay  said  claim  against  said  estate  In 
due  course  of  administration." 

From  this  order  the  administrator,  Frank 
Bobistm,  and  Mrs.  Nora  BobLson  B<Hnar,  tbe 
heir  of  Joe  F.  BoMson,  deceased,  prosecuted 
ai^eata  to  tbe  district  court,  and  upon  a 
hearing,  these  tespectiTe  appeals  were  sos- 
talned;  tbe  district  court  holding  that  the 
county  court  had  no  Jurisdiction  to  make  the 
order  appealed  &om,  and  directed  the  county 
court  to  vacate  and  set  aside  the  same,  and 
to  enter  an  order  sustaining  a  plea  to  the 
Jurisdiction  of  the  county  court,  and  dismiss- 
l\xg  tbe  motion  of  tbe  plainttfT  in  error,  and 
ordering  that  tbe  costs  of  the  proceeding  be 
taxed  against  it,  and  that  It  take  nothing  on 
account  of  its  add  claim. 

[1 , 2]  The  district  court  evidently  proceed- 
ed upon  the  thewy  tbat  the  Judgment  render- 
ed In  the  district  court  was  not  in  the  fonn 
prescribed  In  the  statutes  (section  6350,  Bev. 
Laws  1910),  and  was  therefore  a  void  Judg- 
ment, and  that  tbe  subsequent  proceedings 
to  oiforce  tbe  same  were  without  any  legal 
effect  The  effiect  of  the  Judgment  rendered 
in  the  district  court  of  Carter  county  in  fa- 
vor of  the  plaintiff  In  errw  on  Its  claim,  un- 
der the  secticm  of  the  statute  above  referred 
to,  was  to  establish  the  same  as  an  allowed 
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claim  against  the  eetate  of  tbe  deceased,  tbe 
same  as  If  it  had  been  allowed  by  the  admin- 
IstratoT  and  tlie  county  court,  and  when  a 
transcript  ot  this  Judgment  was  filed  In  the 
probate  proceeding  pending  In  the  count? 
court  It  there  became  the  duty  of  the  admin- 
istrator to  list  said  claim  as  an  allowed  claim 
against  the  estate,  and  to  pay  tbe  same  in 
the  due  course  of  the  administration.  It  ap- 
pears from  the  face  of  the  Judgment  that  it 
was  a  Judgment  against  the  estate  of  Joe  F, 
Robison,  deceased.  Selzer  v.  Selzer,  14S  Fac 
,318,  not  yet  offldaUy  reported.  The  fact  that 
tbe  Jud^ent  directed  that  execution  might 
issue  thereon  was  merely  surplusage,  and 
did  not  render  the  judgment  void.  It  was 
said  in  Southwestern  Surety  St  Ins.  Co.  t. 
Hall,  40  OkL  447,  189  Pac.  305,  in  constru- 
ing two  Juil^ments  entered  against  different 
parties  and  cm  dUEerent  dates,  to  be  a  Joint 
Judgment : 

"While  the  record  discloses  two  judgment  en- 
tries on  different  days,  one  against  Applptnn  and 
Braziel,  and  the  other  egainat  the  surety  com- 
pany, as  surety  oo  their  respective  official  bonds, 
they  are,  in  ^ect,  a  Joint  jut^meut,  and  will  be 
K>  etmsidered  by  this  court,  for  the  reason  that 
we  look  to  the  substance  rather  than  form." 

Looking  to  the  substance,  rather  than  to 
the  form  of  this  judgment,  it  appears  that  It 
was  a  legal  adjudication  of  the  allowance  of 
the  plaintiff  In  error's  claim  against  the  es- 
tate of  Joe  F.  Boblson,  deceased,  and  that  It 
was  the  duty  of  the  administrator  of  that 
estate  to  pay  the  same  In  due  coarse  of  the 
administration. 

It  follows  that  the  order  of  the  county 
court  directing  him  to  do  this  was  right,  and 
that  the  order  of  the  district  court  holding 
that  the  county  court  was  without  jurisdic- 
tion to  make  this  order  was  wrong. 

We  therefore  recommend  that  the  Judg- 
ment appealed  from  be  reversed,  and  said 
cause  remanded  to  the  district  court  of  Car- 
ter county  for  further  proceedings  not  incon- 
sistent with  this  opinion, 

PER  CURIAM.   Adopted  in  vhole. 


LEWIS  T.  MJITCHFIELD  CLOTHING  CO. 
(No.  5401.) 

(Supreme  Court  of  Oklahoma.   June  1915.) 

(Syllabm  ly  ihe  Court.) 

AppeaXi  and  Ebbob  €=9544— Presentation 
roa  Bkvikw— Tbanscbipt  of  Rixobd. 

Where  tbe  wily  errors  alleged  are  in  over- 
riding motion  for  new  trial,  and  in  giving  cer- 
tain mstructions,  same  cannot  be  considered  by 
this  court  upon  transcript  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  88  2412^5,  2417-2420, 
2422-2426,  2128»  2478,  217»;  Dec.  Dig. 

Error  from  District  Court,  Oarvln  Coun- 
ty; B.  McMillan,  Judge. 

Action  between  R.  H.  Lewis,  trading  as 
R.  H.  Lewis  &  Ca,  and  the  Leitchfleld  Cloth- 


ing Company,  a  corpwatltHi.  From  the  Jtidg- 
ment,  the  party  first  mentioned  brings  er- 
ror. Dismissed. 

Blanton  &  Andrews,  of  Pauls  Valley,  for 
plaintiff  in  error.  Thcunpson  &  Patterson, 
of  Paula  Valley,  for  defendant  in  error. 

HARDY,  J.  This  cause  Is  presented  upon 
motion  to  dimiss  upcHi  the  following  grounds : 
Tim.t  the  proceeding  In  error  is  based  upon 
a  transcript  of  the  record,  and  there  has 
been  filed  herein  no  case-made,  nor  bill  of 
exceptions,  while  the  assignments  set  forth 
in  the  petition  in  error  are  such  as  can  be 
considered  only  if  a  case-made  or  bill  of 
exceptions  be  filed. 

This  motion  must  be  sustained.  The  as- 
signments of  error  set  up  la  the  petition  in 
error  are  that  the  court  erred  In  ovwruling 
plaintiff  In  error's  motion  for  a  new  trial, 
and  erred  in  giving  certain  Instructions  to 
the  Jury.  The  petition  In  error  filed  herein 
Is  accompanied  by  transcrtt>t  of  the  record, 
and  not  1^  case-made  or  bill  of  exceptkms, 
and  therefore  the  assignments  set  up  there- 
in cannot  ha  considered  by  this  court  Qla- 
ser  T.  Olaser  et  al.,  IS  Okl.  889,  74  Pac.  044; 
Boyd  V.  Bryan,  U  OkL  S6,  65  Pac.  940;  Lud- 
wlg  T.  Benedict,  33  OkL  300.  125  Pac  730 ; 
Jones  T.  Lee,  43  Okl.  257, 142  Pac.  096. 

Hie  motion  to  dismiss  is  sustained,  and 
the  proceeding  in  error  dismissed.  All  the 
Justices  concur,  except  BROWN,  J.,  absent 
and  not  participating. 


LOVE  T.  SMITH.    (No.  4736.) 
(Supreme  Court  of  Oklahoma.    Jane  8.  1915.) 

^jSyUsbM  by  tAe  Court.) 

Appeal  ano  Ebbob  «s>77^Bbubf— Fazlubb 

TO  File— Eetect. 

AMtere  plaintiff  in  error  has  fil(>d  no  brief, 
as  required  by  rule  7  of  this  court  (38  OkL  vf, 
137  Pac  ix),  the  judgment  of  the  trial  court 
will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  3104.  3103-3110;  Dec 
Dig.  «E»773.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Kingfisher  Coun- 
ty; J.  W.  Steen,  Judge. 

Action  by  Charles  A.  Lore  against  Clyde 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Olddlngs  &  GlddlngB,  of  Oklahoma  City, 
U»  plaintiff  In  vtvor.  Hinch  &  Bradley  aud 
W.  A.  McCartney.  aU  of  Klssaataer,  for  de- 
fendant In  wror. 

BLEAKMORE,  O.  The  petition  In  errxtf 
and  the  transcript  of  the  record  in  this  case 
was  filed  In  this  court  on  January  16,  1913 ; 
neither  party  has  filed  a  brief,  nor  have 
they  offered  any  excuse  for  the  failure  to  do 
so.  It  is  evident  that  the  iKoceedloss  bar* 
been  aband<»ied. 


CP»Fw  otlMr  CMM  MS  MB*  topic  ana  KBT<NU1IBB&  la  all  K«r-NBinlMr«a  DlSMU  and  lataMS 


Digitized  by 


Google 


1136 


149  PAdFIO 


BBPOBTBB 


(OkL 


The  Judgment  ot  the  trial  conrt  should, 
ther^»re  be  affirmed,  under  rule  7  of  this 
court  (S8  Okl.  vi,  137  Pac  Ix).  Nicholson  v, 
Barnes,  42  Okl.  250,  140  Pac.  1155. 

PEB  CUBIAM.  Adopted  In  whole. 


HOLLISTER  t.  KOBX  et  sL    (No.  6906.) 
(Supreme  Court  of  Oklahoma.    Jane  S,  1915.) 

(SvUalus  hy  the  Covrt.} 

Appeal  and  Ebrob  ^=9T8&— Frivoloub  Ap- 
peal—Dismissal. 

Where,  upon  an  examination  of  the  record, 
the  petition  in  error,  and  the  motion  to  dismiss, 
it  appears  that  the  appeal  is  mauife»tly  friv- 
olous and  without  merit,  the  appeal  will  be  dis- 
missed. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  S  8128;  Dec  Dig.  «s»7Sd.] 

Error  from  County  Court,  Jefferson  Coun- 
ty ;  J.  M.  Adams,  Judge. 

Action  by  Julius  B.  Kory  and  another 
against  S.  It.  HoUlster.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Dismissed. 

Bridges  &  Vertrees,  of  Waurlka,  Cor  plain- 
tiff In  error.  N.  O.  Peteors,  of  Waurlka,  for 

defendants  In  error. 

SHARP,  J.  -December  17,  1913,  M.  Kory  & 
Son  Instituted  an  action  against  the  defend- 
ant, S.  L.  Holllster,  seeking  to  recover  a 
judgment  on  two  certain  promissory  notes. 
Sunmions  was  duly  Issued  and  served  upon 
defendant  December  19,  1913.  The  return 
(lay  of  the  summons  was  December  20,  1913; 
iiiiswer  day,  January  9,  1914.  On  January 
Cth  defendant  filed  a  motion  to  quash  the 
stimmous,  "for  the  reason  that  the  time  al- 
lowed  defeudaut  to  answer  the  petition  of 
plaintiff  is  not  sufficient  in  law."  This  mo- 
tion to  quash  was  heard  and  overruled  on 
January  14th,  aud  at  which  time  plaintiffs 
were  given  leave  to  amend  their  petition  by 
Inserting  the  Individual  names  of  the  part- 
ners plaintiff;  and  defendant,  at  his  request, 
was  given  until  January  17th  to  plead.  To 
the  order  overruling  the  motion  to  qnash  and 
set  aside  the  summons,  no  exception  was- 
saved  by  defendant  Oa  January  26th  the 
case  came  on  for  hearing  In  Its  regular  or- 
der. Plaintiffs  appeared  by  their  attorney, 
but  defendant  came  not,  and  was  adjudged 
in  default  for  failure  to  file  an  answer. 
Thereupon  judgment  was  rendered  for  the 
plaintiffs.  On  Jannary  29th  defendant  filed 
a.  motion  to  vacate  said  judgment,  which  mo- 
tion was  overruled  on  April  eth.  On  April 
7th  defendant  filed  a  motion  for  a  new  trial 
on  the  motion  to  vacate  the  judgment,  which 
motion  was  OTermled  April  23d,  and  defend- 
ants bring  error. 

Ifotlon  baa  been  filed  In  this  court  to  dis- 
miss the  appeal  on  the  ground  that  It  Is 
trlToloos.  In  the  motion  to  vacate  the  judg- 
ment,  we  And  that  do  defense  to  plaintiff's 
cause  of  action  was  set  out;  and  as  section 


6271,  Bev.  Laws  1910,  provides  that  a  judg- 
ment shall  not  be  vacated  on  motion  or  peti- 
tion until  it  Is  adjudged  that  there  is  a  valid 
defense  to  the  action  on  which  the  judgment 
Is  rendered,  defendant  is  in  no  position  to 
complain  of  the  court's  action  In  the  overrul- 
ing thereof.  Phoenix  Bridge  Co.  v.  Street,  9 
Okl.  422.  60  Pac.  221 ;  A.,  T.  &  S.  F,  Ky.  Ca 
y.  Scbultz,  24  OkL  305.  103  Pac  756;  Le- 
force  et  al.  t.  Haymes,  25  OkL  190,  105  Pac. 
644 ;  Coffey  t.  Carter  et  al.,  47  Kan.  22,  27 
Pac.  128. 

In  view  of  the  facta  api>earing  frotn  the 
record  before  us,  we  think  the  motton  to  dls- 
miss  should  be  sustained.  Tba  original  mo* 
tlon  to  quash  the  summons  was  gronndleas. 
The  order  of  conrt  granting  the  def^dant 
additional  time  In  which  to  answer  was  not 
complied  with.  On  the  day  of  trial  neither 
the  defendant  nor  his  attorneys  appeared, 
and  the  motion  to  vacate  the  judgment  did 
not  set  out  or  even  claim  that  defendant  had 
a  valid  defense  to  plaintiffs'  action.  Neltho' 
has  the  motion  to  dismiss  the  appeal,  on  the 
ground  that  It  Is  frlvotous,  been  resisted  In 
this  court. 

Upon  authority  of  Klrkland  et  aL  t.  Treze- 
▼ant  et  al.,  38  Okl.  445.  1S4  Pac  1198,  and 
Myers  et  al.  t.  Hunt  et  al.,  145  Pac  328,  tbe 
appeal  la  dismissed.  All  the  Justices  omcar. 


MINNETONKA  OIL  CO.  v.  CLEVELAND 
VITRIFIED  BRICK  CO.    (No.  4725.) 

(Supreme  Court  of  Oklahoma.   June  15,  191S.) 

(Syttaiua      the  Court.) 

1.  Appeal  and  Ebbob  <®=9567— Case-Uadi^' 
TniE  x-oB  Makinq  and  Serving  —  Ordeb 
Granting  ExTEKsroN— Pbematcbitt. 

The  trial  court  sustained  an  objection  in- 
terposed by  defendant  in  error  to  the  intruduc- 
tion  of  auy  evidence  on  the  ground  that  the  peti- 
tion did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Plaintiff  in  error  was  then 
Riven  60  days'  extension  of  time  to  make  aud 
serve  a  case-made.  Two  days  later  plaintiff  in 
error  filed  a  motion  for  new  trial,  which  was 
overruled.  At  this  time  no  extension  of  time 
was  given  to  make  and  serve  a  case-made.  De- 
fendant in  error  moves  to  dismiss  appeal  be- 
cause, the  case-made  not  having  been,  served  in 
15  days,  no  extension  of  time  was  allowed  after 
motion  for  new  trial  was  overruled. 

Held,  the  motion  to  dismiss  should  be  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %%  2515-2522;  Dec.  Dig.  «=» 
507.] 

2.  Appeal  and  Erbob  €=>289— Presentation 
Below— Motion  for  New  Trial  — Neces- 
sity. 

It  is  not  neceasaiT  to  file  a  motion  for  a 
new  trial  before  bringing  to  this  court  for  re- 
view a  ruling  of  the  court  sustaining  an  objec- 
tion to  the  introduction  of  any  evidence  and 
judgment  dismissing  the  ease. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  1681-1^;  Dee.  Dig. 
289.] 

Commissioners'  Opinion,  IM  vision  No.  4. 
nrror  from  District  Court,  Pawnee  County ; 
L.  M.  Po^  faHs^ 
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AcUon  br  the  Miouetonka  Oil  Comiwny,  a 
corporation,  against  tjie  Oleveland  Vitrified 
Brick  Compan;,  a  corporatluL  Judgment 
for  defendant,  and  plaliitllT  brings  error, 
and  defendant  mores  to  dismiss.  Motion  de- 
nied. 

Dlllard  A  Blake,  of  Tulsa,  for  plaintiff  in 
error.  Bernstein  &  Spiers,  of  Oklahoma 
City,  for  defendant  in  error. 

MATHDWS,  O.  I>efendant  In  error  lias 
filed  Its  motion  to  dismiss  this  appeal  apon 
the  groands  that  the  time  to  make  and  serve 
the  casfrmade  was  allowed  by  the  court  upon 
the  aivUcatloa  of  plaintiff  In  error  before 
the  motion  for  a  new  trial  had  been  overruled 
or  even  filed.  It  appears  fliat  after  the  Jnry 
bad  been  Impaneled  to  try  the  case  and  the 
attorneys  had  stated  the  case  for  ea(A  side, 
the  first  witness  for  the  plaintiff  In  error 
having  been  placed  upcm  the  stand,  the  de- 
foidant  objected  to  the  Introduction  of  any 
evidence  on  the  gnMind  that  the  petltUn  fail- 
ed to  state  facts  aufllcient  to  constitute  a 
cause  of  action  against  defendant  In  error. 
This  demurrar  was  sustained  by  the  court, 
and  the  cause  dismissed,  and,  immediately 
fbllowlng,  the  i^alntltC  in  error  asked  for 
time  to  make  and  serve  a  case-made,  and 
was  then  granted  an  extension  nf  60  days 
tor  that  purpose  and  a  Joumal  entey  of 
that  date  lAows  these  facts.  Two  days  after- 
wards, the  plaintiff  in  error  filed  its  motion 
for  a  new  trial,  which  was,  on  the  same  day, 
overruled.  Hie  extension  of  time  for  the 
making  and  serving  the  case-made  appears 
in  the  Joumal  entry  sustaining  the  objection 
of  defendant  in  error  to  the  Introduction  of 
any  testimony  and  dismissing  the  case,  and 
no  order  extending  the  time  to  make  and 
serve  the  case-made  appears  to  have  been 
made  at  the  time  or  after  the  motldn  for  a 
new  trial  was  overruled. 

[1,2]  Therefore  the  only  question  to  de- 
cide is  whether  the  order  extending  the  time 
in  which  to  make  and  serve  a  case-made, 
made  Immediately  following  the  snstalnlng 
of  an  objectl<m  to  the  introduction  of  any 
evidence  and  dismissing  the  case  before  the 
motion  for  a  new  trial  had  been  died  and 
overruled,  was  premature.  The  question 
hinges  upon  the  proposition  whether  or  not 
a  motion  for  a  new  trial  was  necetisary  In 
this  case.  If  a  motion  for  a  new  trial  was 
necessary,  then  under  the  authority  of  the 
case  of  Planters'  Mutual  Ins.  Association  v. 
Rose  et  al.,  27  Okl.  531,  112  Pac.  966,  the 
case  should  be  dismissed.  The  facts  in 
that  case  were  identical  with  the  facts  In 
the  case  at  bar  with  only  one  exception.  In 
that  case,  at  the  conclusion  of  the  introduc- 
tion of  evidence,  the  court  instructed  the 
Jury  to  return  a  verdict  for  the  defendant 
in  error,  hut  before  the  verdict  had  been  so 
returned  or  any  Judgment  entered  thereon, 
plaintiff  111  error  asked  for  00  days'  time  In 
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whidi  to  make  and  serve  a  ease-made.  Two 
days  afterwards  a  motion  for  a  new  trial 
was  filed  by  the  plalntlfl  in  error.  This 
court  heU  in  that  case,  upon  sustaining  a 
motion  to  strike  the  case-made  from  the  files, 
as  follows: 

"Tilt  guestion  presented  at  this  time  is  wheth- 
er an  order  extending  the  time  in  which  to  make 
and  serve  a  case-made  before  the  return  of  any 
verdict  or  the  rendition  of  any  judgment  has 
the  effect  to  extend  the  time  for  makmg  a  case 
in  an  appeal  from  an  order  overruling  a  motion 
for  a  new  trial  thereafter  made.  •  •  •  At 
the  time  plaintiff  obtained  the  order  extending 
the  time  for  making  and  servinK  his  case,  no 
appealable  order  or  judgm»it  had  been  rrader- 
ed  by  the  court,  unless  the  peremptory  instruc- 
tion to  the  jury  to  return  a  verdict  constitutes 
such  an  order.  But,  prior  to  the  adoption  of 
the  Code  in  this  jurisdiction  from  Kansas,  it 
had  been  repeatedly  hdd  by  the  Supreme  C<Nirt 
of  that  state  that  the  sustaining  of  a  demurrer 
to  the  evidence  did  not  conetitute  such  an  or- 
der as  might  be  reviewed  on  appeal,  without  a 
motion  for  a  new  trial.  Gruble  v.  Byus,  23 
Kan.  106;  Pratt  v.  KeUey,  24  Kan.  Ill; 
Norris^v.  Evans,  30  Kan.  668  [18  I'ac.  818]. 

"Elvery  reason  that  would  require  a  motion 
for  a  new  trial  in  order  to  review  a  decision  of 
the  court  sustaining  a  demurrer  to  the  evi- 
dence would  require  such  motion  to  rcvleav  an 
instruction  of  the  court  directing  a  verdict 
It  follows,  at  the  time  defendant  made  appli- 
cation for  an  extension  of  time,  that  not  <Hily 
the  time  for  making  the  case  had  not  begun,  for 
that  begins  upon  the  entry  of  the  judgment  or 
order  appealed  from,  •  ♦  ♦  but  there  had 
not,  at  that  time,  been  any  appealaUe  cnrder  or 
judgment  rendered  by  the  court;  and  plaintiff 
in  error  was  without  any  rigbt  of  appeal.  The 
right  of  appeal  has  its  incipiency,  and  the  Ume 
for  taking  same  begins  to  run,  upon  the  rendi- 
tion of  the  appealable  tarder  or  judgment. 
•  •  *  Tbe  statute  contemplates  that,  when 
an  appealable  order  lias  been  rendered  and  en- 
tered against  a  party  to  an  action,  he  shall 
have  a  reasonable  time  within  which  to  make 
and  serve  his  case  for  an  appeal,  and  fixes  the 
period  that  in  contemplation  of  tbe  statute  is 
reasonable  time  at  three  days  from  the  entry 
of  the  order  or  judgment ;  but  the  statute  pro- 
vides, when  good  cause  therefor  is  made  to  ap- 
pear to  the  judge  or  court,  an  extension  of  said 
time  may  be  granted.  In  the  very  nature  of 
things,  a  good  cause  cannot  be  made  to  appear 
for  an  extension,  when  the  court  or  judge  can- 
not know  that  the  original  time  granted  by  the 
statute  will  ever  begin  to  run,  or  that  the  par- 
ty applying  will  ever  have  a  riglit  of  appeal. 
If  ao  order  extending  the  time  can  be  made  be- 
fore there  is  any  right  of  ap^al,  as  when  the 
court  gives  or  refuses  to  ^ve  some  instructions 
requested  by  the  complaining  party,  there  is 
no  reason  why  such  an  order  may  not  be  made 
when  plaintiff  files  his  petition  or  defendant 
files  his  answer,  or  at  any  other  stage  of  tbe 
proceedings." 

^niat  case  hinged  upon  the  proposition  that 
a  motion  for  a  new  trial  is  necessary  in  or- 
der to  present  tbe  case  on  appeal  wbere  the 
court  instructs  the  verdict  We  have  been 
unable  to  find  an  exact  case  with  the  one 
at  bar  from  our  own  courts,  but  In  an  analo- 
gous case  of  Burdett  v.  Bnrdett,  26  OkL  4XQ, 
109  Pae  022,  SB  L.  B.  A.  (N.  B.)  06«,  it  was 
held: 

"A  motion  for  a  new  trial  was  unnecessary 
to  enable  thia  court  to  review  the  action  of  the 
trial  court  in  sustaining  a  motion  for  judg- 
ment on  the  pleadings." 
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Bat  we  flDd  this  matter  squarely  passed 
npcm  In  Kansas  In  the  well-considered  case 
of  Wagner  t.  Atchison.  T.  &  S.  F.  R.  Co.,  73 
Kan.  283.  85  Pac.  299.  It  was  there  held 
that  it  is  not  necessary  to  file  a  motion  for  a 
new  trial  in  order  to  appeal  from  a  Judgment 
upon  the  pleadings  and  the  opening  state- 
ment of  counsel  and  sustaining  an  objection 
to  the  introduction  of  any  evidence,  the  court 
saying  on  this  question : 

"It  is  plain  that  a  motion  for  a  new  trial  has 
no  functi(»i  to  perform,  unless  an  issue  of  fact 
baa  been  fuUy  determined,  and  the  determina- 
tion has  been  embodied  in  one  of  three  speci- 
fied forms.  Not  only  must  there  have  been  a 
trial,  a  judicial  examination  of  the  issues  of 
fact,  but  those  issues  must  have  been  definite- 
ly settled  by  the  verdict  of  a  jury  or  its  equiv- 
aloit,  final  and  conclueive  upc^  the  facts  un- 
less vacated.  Until  that  stage  of  the  proceed- 
ings In  an  action  has  been  reached,  the  condi- 
tion precedent  to  the  filing  of  a  motion  for  a 
Dew  trial  does  not  arise;  the  single  circum- 
stance capable  of  creating  a  field  for  its  op- 
eration has  not  occurred  ;  the  only  subject-mat- 
ter vulnerable  to  its  attack  does  not  exist. 

"There  is  no  such  thing  as  a  new  trial  of 
isBues  of  law.  Questions  relating  to  the  deter- 
mination of  those  Issues  may  be  investigated  by 
this  court  without  previous  re-examination  by 
the  trial  court.  Whenever  there  has  iDeen  a 
trial  and  a  verdict  or  report  or  decision  on  the 
facta,  only  those  errors  of  law  occurring  at  the 
trial  which  inhere  in  and  vitiate  the  conclu- 
sion of  fact  need  be  called  to  the  attention  of 
the  trial  court  by  a  motion  for  a  new  trial.  If 
the  fiiets  have  been  agreed  to,  or  if  isaues  up- 
on the  facta  have  been  elimiaated,  or  if,  for  any 
reason,  the  controversy  so  shape  itself  that 
its  determination  depends  upon  a  question  of 
law,  and  the  normal  end  of  a  trial  of  an  issue 
of  fact — a  verdict,  if  tried  by  a  Jury,  a  report, 
if  tried  by  a  referee,  a  decision,  if  tried  by  the 
court — Is  not  reached,  there  is  no  occasion  to 
use  a  motion  for  a  new  trial.  If  it  be  claimed 
that  error  of  law  has  been  committed  so  that  the 
proceeding  has  fallen  short  of  a  verdict,  report, 
or  decision  upon  the  fincts,  the  aggrieved  party 
may  asb  this  court  to  secure  to  him,  not  a  new 
trial,  but  a  trial  in  the  complete  sense  of  the 
tenn ;  not  a  re-ezomination  of  the  issues  of 
fact,  but  an  initial  examination  of  the  issues 
of  fact  which  shall  be  continued  until  it  reach 
the  point  of  actual  consummation  for  such  pro- 
ceedings. ITiere  must  always  be  a  'former' 
verdicL  report,  or  decision  determinative  of  is- 
sues of  fact  to  be  vacated  before  there  can  be 
a  new  trial,  or  any  necessitr  tor  a  motion  for 
a  new  triaL 

"When  judgment  is  rendered  cm  the  pleadings, 
there  can  be  no  trial  of  the  issues  of  fact,  no 
verdict,  and  no  motion  for  a  new  trial  is  re- 

iuired.  Land  Co.  v.  Muret,  57  Kan.  192,  45 
'ac.  589.  When  an  objection  to  the  introduc- 
tion of  evidence  under  the  pleadin^n  is  sus- 
tained, there  can  be  no  investigation,  much 
less  determination,  of  the  issues  of  fact,  and  a 
motion  for  a  new  trial  is  not  necessary.  Wa- 
ter Supply  Co.  V.  Dodge  City,  55  Kan.  60,  39 
Pac.  219.  If  in  stating  his  case  to  the  jury  a 
party  assert  or  admit  some  tact  wbidi  leads  bis 
op|y>nent  to  move  at  once  for  judgment  or  to 
object  to  the  introduction  of  evidence,  the  ques- 
tion for  determination  is  one  of  law  precisely 
the  same  as  it  the  fact  had  been  pleaded.  The 
purpose  of  the  motion  is  to  obviate  calling  the 
witnesses  and  proceeding  with  the  examina- 
tion of  the  issues  of  fact,  if  any  remain,  and  if 
the  motion  be  allowed,  there  can  be  no  verdict 
or  decision  on  the  issues  of  fact.  Therefore  no 
motion  for  a  new  trial  is  needed  in  such  cases, 
and  the  party  aggrieved  may  proceed  at  once 


to  tal^e  the  preliminary  steps  essential  to  a  re- 
view of  the  decision  by  this  court.  Ritchie  v. 
K.,  N.  &  D.  Ry.  Co.,  65  Kan.  36,  48-50,  39 
Pac  718." 

It  follows,  therefore,  that,  while  the  rec- 
ord shows  that  the  [Ualntiii  In  error  did, 
in  fact,  file  a  motion  for  a  new  trial,  yet 
such  a  motion  was  not  necessary  in  order 
for  the  appeal  to  be  perfected,  and  as  the 
time  for  making  and  serving  the  case-made 
was  extended  after  the  order  and  Judgment 
appealed  from  was  made  and  entered,  and 
as  this  appeal  will  be  held  not  to  be  from 
the  order  of  the  court  overruling  the  motion 
for  a  new  trial,  but  from  the  order  of  the 
court  sustaining  tiie  objection  of  defendant 
in  error  to  the  Introduction  of  any  testimony, 
the  motion  to  illiinlflB  tho  appeal  should  be 
overruled. 

PBR  CURIAM.   Adopted  in  wbolew 


JONES  et  al  v.  FEARNOW  et  aL  (No.  09T8.) 
(Supreme  Court  of  Oklahoma.    June  8.  1915.) 

(Byllahua  bv  ike  Court.) 

APPEAI.  AlTD  Bbbob  «=»2S2  —  Pbesentatxoh 
Bgu>w— Motion  fob  Nsw  TuAif— Nbceb- 

81TT. 

Where  a  case  is  tried  upon  an  agreed  state- 
ment of  facts  and  upon  admissions  of  counsel, 
documentary  evidence,  and  oral  testimony,  the 
law  does  not  dispense  with  the  neoeaslQ'  of  a 
motion  tor  a  new  trial,  where  it  is  sought  to 
present  the  case  to  this  court  for  review.  That 
the  documentary  evidence  and  oral  testimony  is 
not  controverted  does  not  change  the  role  that 
it  is  evidential  in  its  nature,  and  from  which 
material  ultimate  facts  may  be  Interred,  but  hi 
regard  to  which  there  Is  no  agreement. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !|  1662-1666;  fSvu  Dig. 
«=»2S2.] 

Srror  frcmi  District  Coort,  Kay  County; 
W.  M.  Bowles,  Judge. 

Action  by  Emily  P.  Feamow  asA  others 
against  Lattle  B.  Jones,  Elmer  Jonea,  and 
others.  From  tbe  judgment,  the  defesidants 
named  bring  error,  and  the  defendant  Phos- 
nlz  Mutual  lilSs  Insurance  Gommny  flies 
croes-petlUon  In  error,  and  a  motion  Is  made 
to  dismiss.  Motion  overmled. 

J.  F.  King,  of  Newklrk,  for  plaintiffs  In 
error.  W.  P.  Hackney,  of  WInfield,  Kan., 
and  J.  T.  Lafferty,  of  Kansas  City,  Mo.,  for 
cross-petitioner  In  error  Phoenix  Mut  Life 
Ins.  Co.  L.  A.  Maris,  of  Ponca  City,  for  de- 
fendants in  error,  other  than  B.  C.  Feamow 
and  the  Phoenix  Matnal  Ltfb  Insnranoe  Ohd- 
pany. 

SHARP,  J.  On  October  22,  1914.  there 
was  filed  in  this  court  a  mo^on  to  dismiss 
both  the  petition  in  error  of  the  plaintiffs  In 
error  Luttie  B.  Jones  and  Elmer  Jones,  and 
the  crosa-peUUon  In  error  of  the  Phoenix  Mu- 
tual Life  Insurance  Comi)&ny.  Trial  In  said 
cause  was  had  on  April  21,  1913,  at  wbldi 
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time  Uw  caM  wu  argued  and  Bnbmlttsd,  and 
hy  the  court  taken  ander  adrlsement  until 
SeptembOT  let  following,  at  wtiicli  time  jiidff> 
ment  was  rendered  for  the  plaintiffs  and 
against  the  defendants  Lottie  B.  Jones,  El< 
mer  Jones,  and  tiw  PbcenU  Mutual  Life  In- 
snrance  Cwupany.  On  September  2d,  motlfma 
fov  a  new  trial  were  filed  by  said  defendants) 
and  Ml  the  Uith  day  of  Septmber  thereafter 
said  motions  were  oTerrnled,  and  the  d^nd- 
ants  were  glTen  90  days  therefrom  In  which 
to  make  and  aerre  a  case-made  for  appeal  to 
this  court,  the  plain  tiffs  to  hare  20  days 
thereafter  In  whldi  to  saggest  amendment]^ 
the  case  to  be  settled  on  5  days*  notice  In 
writing.  The  case-made  was  served  Novem- 
ber 18,  1913,  and  was  settled  by  the  court 
January  3,  1914.  On  the  part  of  the  mov- 
ants, It  Is  said  that,  no  order  of  the  trial 
court  having  been  made  extending  the  time 
to  make  and  serve  a  caae-made  within  three 
days  after  the  rendition  of  the  final  Judg- 
ment; and  the  case-made  not  having  been 
served  within  said  time,  the  court  was  with- 
out Jurisdiction  to  make  the  order  of  Sep- 
tembw  IStb.  This  for  the  reason  that  the 
case  below  was  tried  upon  an  agreed  state- 
ment ct  ftLcts,  rendering  unnecessary  the  fil- 
ing of  a  motion  for  a  new  trlaL  In  addition 
to  ttie  dalm  that  the  case  was  tried  below 
upon  an  agreed  statement  at  facts,  movants 
further  contend  that  (^pter  39,  Sees.  Laws 
1910-11,  pp.  70,  71,  adopting  the  Beviaed 
Laws  of  Oklahoma,  excepting,  as  It  does,  by 
its  terms,  any  pending  proceedings,  section 
5242,  Rev.  Laws  1910,  granting  15  days.  In- 
stead of  3  days,  in  which  to  prepare  and 
serve  case-made,  or  within  which  to  obtain 
an  order  extending  the  time,  was  not  In 
force,  but  instead,  sectlcm  607^  Comp.  Iaws 
1909,  which  gave  S  days  to  prepare  and  serve 
case-made,  or  in  which  to  obtain  an  order  of 
extension;  In  view,  however,  of  our  conclu- 
^on  that  the  case  wos-nd;  tried  below  up<« 
an  agreed  statemwt  of  facts,  and  as  the  or- 
der extending  the  time  in  which  to  prepare 
and  serve  case-made  was  made  on  the  same 
day  that  the  motions  for  a  new  trial  were 
overruled,  the  motion  must  be  denied.  It  is 
the  law  ot  this  jurisdiction  that  where  a 
case  Is  tried  upon  an  agreed  statement, 
which  eliminates  all  questions  of  fact,  a  mo- 
tion for  a  new  trial  is  unauthorized  by  stat- 
ute and  the  time  for  making  and  serving 
a  case-made  for  this  court  runs  from  the  date 
of  the  rendition  of  the  Judgment,  unaffected 
by  sndi  motion  or  the  order  overroUag  the 
same.  Board  of  County  Com'rs  v.  Porter  et 
al.,  19  Okl.  173.  92  Fac.  152 ;  St.  Louis  &  B. 
P.  B.  Co.  T.  Nelson,  40  Okl.  143, 186  Pac.  590 ; 
Chicago.  R.  I.  &  P.  R.  Co.  T.  City  of  Shawnee 
et  al.,  39  OkL  728, 186  Paa  591;  School  Dist 
No.  88  V.  Mackey,  County  Treasurer,  144 
Pac.  1082. 

It  appears  that  upon  the  case  being  called 
for  trial,  counsel  for  plaintiffs  offered  and  In- 
troduced in  evidence  a  stipulation  or  agreed 
statement  of  facts,  several  pages  In  length. 


wUeb  was  signed  by  the  respective  attorneys, 
and  bad  some  days  pri<»  thereto  been  fltod 
with  the  <derk  of  the  district  court.  Befer- 
red  to  in  tbla  at^lation  was  a  copy  of  a  let- 
ter written  the  register  and  receiver  of  the 
Gutiirle  land  office  by  the  Assistant  Com- 
mlssioner  of  the  Gen«al  land  Office,  under 
date  of  January  20,  1905.  Alter  the  intro- 
duction of  the  stipulation,  counsel  for  plaln- 
tifl  introduced  in  evidence  certain  «hibits 
retferred  to  in  the  stipulations,  consisting  of 
ecmtest  lUBdavlt,  decision  of  the  Commission- 
er  of  the  General  Land  Office,  dedslmi  of  the 
Seertiary  of  the  Intnlor,  and  Uie  deetalott  of 
the  leglater  and  veetivw.  "Whereiqion  idaln- 
tiff  rested  his  case.  Thereupon  counsel  for 
defendants  Lottie  B.  Jones  and  Blmer  Juiea 
and  the  Phoenix  Motoal  Ufo  Insorance  Com- 
pany produced  as  a  witness  W.  B.  Strange, 
register  of  deeds  of  Kay  county,  who  Identi- 
fied various  records  in  his  possession,  and 
which  were,  without  objection,  offered  and  in- 
troduced in  evidence.  The  records  so  intro- 
duced consisted  of  the  original  patent  to  the 
lands  involved,  the  final  rae^^  of  the  land 
office,  mortgage  front.  EQmer  Jones  and  Lnt- 
tte  B.  Jones  to  P.  H.  Albright,  and  assign- 
ment of  said  mortgage  from  Albright  to  the 
Fhorailx  Mutual  Life  Insurance  Oonpan}'. 
The  mor^ge  only  was  referred  to  in  the 
stipulations;  it  being  an  exhiUt  to  defend- 
ants' answer.  Thereafter  counsel  fbr  plaln- 
dffa  agreed  that]  the  mortgagee.  Albright, 
had  no  actual  notice  of  any  claims  vf  the 
plalntlffa,  whereupon  defendants  rested  their 
oLse.  Thus  it  appears  that  the  case  was 
tried  partlyi  upon  an  agreed  statement  of 
facts,  documentary  evidence  introduced  with- 
out objection,  and  admissions  of  counsel. 
The  case  Is  very  much  like  that  of  l^omas 
V.  Arthurs  et  aL,  8  Kan.  App.  126,  54  Pac. 
694,  where,  In  addition  to  the  agreed  state- 
ment of  facts,  a  long  list  of  admissions  by 
the  parties  were  made,  including  a  stipula- 
tion that  certain  letters  Introduced  were  ex- 
act copies  of  the  letters  written  by  the  par- 
ties whose  names  were  signed  thereto,  and 
the  further  admission  that  If  certain  absent 
witnessett  were  present,  they  would  testify 
to  facts  therein  set  out  The  Journal  eutry 
of  judgment  recited  that: 

"Tbe  court  baving  beard  the  evidence  and 
argument  of  coanael,  and  being  folly  advised 
in  the  premises,  flods.  *  * 

In  overruling  the  motion  to  dismiss,  it  was 
said  by  the  court: 

"The  decision  of  the  trial  court.was  not  based 
on  an  agreed  statement  of  facts  alone,  bnt  on 
an  agreed  statement  of  facts,  of  evidence,  and 
of  testimony.  A  motion  for  a  new  trial  was 
necessary  as  a  condition  precedent  to  present 
the  case  to  this  court  for  review  of  errors  of 
law  occurring  at  the  trlaL" 

In  the  case  at  bar,  aftw  noting  call  of  the 
case  for  trial  and  the  appearances,  plaintiffs 
offered  and  Introduced  In  evidence:  (1)  The 
written  stipulations  oC  the  parties;  (2)  the 
petition  and  exhibits  thereto  attached,  and 
rested.   Whereupon  the  defendants  Introduc- 
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ed  eTidence  as  already  mentioned.  Thus  It 
will  be  seen  that  the  case  was  not  tried  upon 
an  agreed  statement  of  facts,  but  instead, 
upon  a  statement  or  stipulation  of  certain  ul- 
timate facts,  together  with  certain  other 
facts,  of  an  evidential  character,  and  from 
which  important  and  ultimate  facts  might  be 
Inferred,  but  in  regard  to  which  there  was  no 
agrement.  The  fact  that  the  evidence  is  not 
controverted,  or  that  no  objection  Is  made  to 
the  Introduction  of  relevant  documentary  evi- 
dence, does  not,  any  the  less,  make  It  eviden- 
tial in  its  nature.  From  it  different  Infer- 
ences may  be  drawn.  United  States  Trust 
Co.  T.  Kew  Mexico,  183  U.  S.  635,  22  Sup.  Ct. 
172.  46  U  Ed.  31S;  WUson  v.  Merchants' 
Loan  &  Trust  Co.,  183  U.  S.  121^  22  Sap.  Ct 
6S,  40  L.  Ed.  113. 

Onr  conclusion,  therefore,  is  that,  where  a 
case  is  tried  partly  opon  an  agreed  statemutt 
of  tacts,  and  upon  admissions  of  conna^,  and 
documentary  evidence,  and  oral  testimony, 
evidential  In  their  nature,  and  from  wbldi 
Important  and  ultimate  facts  may  be  infer' 
red,  bat  in  regard  to  which  there  is  no  agree- 
ment, the  law  does  not. dispense  with  the  ne* 
cessily  of  a  motion  tor  a  new  trl^  where 
it  is  sought  to  pr^ent  the  case  for  review  to 
this  court 

The  motion  to  dismiss  la  Uieretoxv  over- 
raled.  All  the  Justices  concur. 


MARTIN  V.  LEEPBR  BROS.  LUMBER  CO. 
{No.  4739.) 

(Supzeioe  Court  of  Oklahoma.   June  li^  1916.) 

fSyllabut  by  the  Court.} 

1.  Notation  9»1— Requisites. 

The  requisites  of  a  novation  are  a  previ- 
ous valid  obli^tion,  an  agreement  of  all  the 
parties  to  a  new  contract,  the  extinguish  men  t  of 
the  old  obligation,  and  the  validity  of  the  new 
one. 

[Kd.  Note. — For  other  cases,  see  Novation, 
C«it.  Dig.  f  1;  De<r.  Dig.  «=>1. 

For  other  definitions,  see  Words  and  Phras- 
es, First  aod  Second  Series,  Novation.] 

2.  Novation  ^=»11— Pet itiok— Sufficiency. 

Petition  examined,  and  held  to  state  facts 
Bufficieut  to  constitute  a  novation. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent.  Dig.  §  11;  Dec.  Dig.  i^ll.) 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Oklahoma  County ; 
John  W.  Haysou,  Judge. 

Action  by  the  Leeper  Bros.  Lumber  Com- 
pany, a  coriKiratlon,  against  Swan  Martin. 
Judgment  for  plaintUf,  and  defendant  brings 
error.  Affirmed. 

J.  S.  Jenkins  and  Albert  E.  Jenkins,  both 
of  Oklahoma  City,  for  plaintiff  in  error. 
Boss  Boley,  of  Okiahtana  City,  for  defendant 
in  error. 

DUDLEY,  0.  In  May,  1912,  Leeper  Bros. 
Lumber  Company,  a  corporation,  defendant 
in  error,  hereinafter  referred  to  as  the  lum- 


ber C(xapany,  commenced  this  action  in  the 
county  court  of  Oklahoma  county  against 
Swan  Martin,  plaintiff  in  error,  hereinafter 
referred  to  as  owner,  to  recover  Judgment 
for  the  balance  due  on  account  for  lumber 
and  building  material  used  in  making  cer- 
tain repairs  upon  his  property.  The  lumber 
company  recovered  Judgment  for  the  amount 
sued  for,  and  from  this  the  owner  has  appeal- 
ed, and  the  only  question  presented  la  wheth- 
er or  not  the  petition  states  a  cause  of  ac- 
tion. 

The  petition,  omitting  the  caption  and  the 
prayer.  Is  as  follows: 

"Comes  now  the  above-named  plaintiff,  end 
for  cause  of  action  against  the  above-named  de- 
fendant alleges  and  states: 

"That  on  or  about  the    day  of   

1910,  the  alMve-named  defendant  entered  into 
a  contract  with  one  Oscar  White,  in  and  by 
the  terms  of  which  contract  said  Oscar  White 
agreed  to  furnish  material  and  do  certain  re- 
pair and  construction  work  upon  a  buildiDg 
owned  by  defendant  on  East  Eighth  street,  Okla- 
homa City,  Oki.,  for  whi<^  repair  and  de- 
struction work  defendant  agreed  to  pay  said  Os- 
car White  the  sum  of  $  .    Plaintiff  alleges 

that  it  does  not  know  whether  said  contract 
was  in  writing  or  oral,  and  has  no  means  of . 
ascertaining. 

"That  on  or  about  the    day  of  May, 

1910,  plaintiff  entered  into  an  oral  contra'  t 
with  said  Oscar  White  in  and  by  the  terms  of 
which  contract  plaintiff  promised  and  agreed 
to  furnish  the  material  to  be  used  by  said 
Oscar  White  in  making  the  repairs  and  con- 
struction work  above  mentioned*  that  innur- 
Buance  of  said  contract  with  said  Oscar  White 
plaintiff  furnished  and  delivered  to  said  Oscar 
White  upon  the  premises  where  the  above-men- 
tioned repair  and  construction  was  being  done 
material  as  shown  by  Exhibit  A  hereto  attached 
and  made  B  part  hereof,  for  which  said  matft- 
riat  said  Oscar  White  agreed  and  promUsed  to 
pay  plaintiff  $750.62. 

"Taat  after  plaintiff  had  completed  the  de- 
livery of  the  material  as  shown  Exhibit  A 
upon  the  premises  where  the  repair  work  and 
construction  was  being  done,  it  was  orally 
agreed  by  and  l>etwcen  defendant  and  said  Oscar 
White  tbat  defendant  should  take  over  the 
repair  and  construction  woric  on  the  bailding', 
which  said  Oscar  White  had  agreed  and  con- 
tracted to  do  for  said  defendant,  as  above  set 
forth,  and  it  was  then  expressly  agreed  and  un- 
derstood by  and  between  said  Omst  White  and 
defendant  herein  that  this  defendant  should  as- 
sume and  pay  all  bills  for  material  on  said 
job,  including  the  amount  due  plaintiff  for  ma- 
terial furnii:hed  as  hereinbefore  set  forth;  tbat 
at  the  time  of  eald  agreement  by  and  between 
said  Oscar  White  and  defendant  said  Oscar 
White  advised  defendant  the  amount  whicJi 
was  then  due  and  owing  this  plaintiff,  and  de- 
fendant fully  anderstood  the  amount  of  indebt- 
edness to  this  plaintiff  wliich  he,  the  defendant 
herein,  was  assuming. 

"That  the  agreement  and  arrangement  by  and 
between  said  Oscar  White  and  this  defendant 
whereby  defendant  assumed  and  screed  to  pay 
this  plaintiH  for  the  material  furnished  as 
above  set  forth  was  communicated  to  this 
plaintiff,  and  tbat  this  plaintiff  accepted  the 
offer  and  promise  made  by  defendant  to  make 
pavment  oi  the  said  indebtedness  for  material, 
and  then  and  there  released  said  Oscar  White 
from  all  further  liability  to  make  payment  of 
said  indebtedness. 

"Hie  defendant,  on  or  about  the  Ist  day  of 
August.  1910,  paid  this  plaintiff  $450  on  said 
indebtedness,  and  plaintiff  allowed  defendant  a 
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credit  for  material  letarned  of  ^.74,  bat  that 
defe&dant  always  has  neglected  and  now  re- 
fu838  to  make  payments  ol  the  balance  of  said 
indebtedness,  the  balance  being  $244.88." 

This  petition  Is  drawn  upon  the  theory  of 
a  novation.  The  only  objection  urged  to  the 
sufficiency  of  the  petition  is  that  it  does  not 
state  facta  sufRclent  to  constitute  a  novation. 
In  determining  this  question  It  is  necessary: 
(1)  To  consider  the  nature  and  requisites  of 
a  novation ;  and  (2)  the  manner  In  which  a 
novation  may  be  effected. 

In  29  Cyc.  at  page  1130,  In  discussing  the 
nature  and  reanlsitea  of  a  novation,  It  Is 
said: 

"In  every  novation  there  are  four  essential 
requisites:  (1)  A  previous  valid  obliaration;  (2) 
the  agreement  of  all  the  parties  to  the  new  con- 
tract ;  (3)  the  extinguishment  of  the  old  con- 
tract ;  amd  (4)  the  validity  of  the  new  one.  A 
novation  is  a  new  contractual  relation.  It  is 
based  upon  a  new  contract  by  all  the  parties 
ioterested." 

At  page  1134,  in  disciiasing  tibe  manner  in 
which  a  novation  may  be  effected,  it  ia  said: 

"Novation  may  be  effected  in  three  ways:  (1) 
By  the  substitution  of  a  new  obligation  be- 
tween the  same  parties,  with  intent  to  extin- 
suish  the  old  obligations ;  (2)  by  the  substitu- 
tion of  a  new  debtor  in  the  place  of  the  old  one, 
witb  intent  to  rdease  the  latter ;  (3)  by  the  sub- 
Btitution  of  a  new  creditor  in  the  place  of  the 
old  one,  with  intent  to  transfer  the  rights  of 
the  latter  to  the  former.** 

The  foregoing  rule  seems  to  be  the  general 
one.   Elliott  on  Contracts,  vol.  3,  8  1867. 

Measured  by  these  rules,  we  thlnit  the  pe- 
tition sufficient  on  the  theory  of  a  novation. 
It  pleads;  (1)  A  contract  between  the  own- 
er and  the  contractor ;  and  (2)  a  contract  be- 
'  tween  the  lumber  company  and  the  contrac- 
tor. Under  the  contract  between  the  lumber 
company  and  the  contractor,  the  contractor 
Is  its  debtor.  The  petition  then  pleads  a 
release  and  extinction  of  the  contract  be- 
tween the  owner  and  the  contractor,  and  the 
creation  of  a  new  contract  by  which  the 
owner  is  to  malie  the  repairs,  and  pay  for 
the  labor  aod  material,  including  the  debt 
of  the  lumber  company.  The  terms  of  this 
contract  were  made  known  to  and  accepted 
by  the  lumber  company,  and  Its  det>t  agaiust 
the  contractor  was  released,  and  the  owner 
accepted  as  its  new  debtor  In  discharge  of 
its  original  debtor. 

[1,2]  The  petition  fairly  pleads  a  nova- 
tion by  the  substitution  of  a  new  debtor,  and 
comes  squarely  within  the  rule  announced  In 
29  Cyc.  p.  1136,  which  Is  as  foUows; 

"The  most  frequent  novation  ia  the  snbsti- 
tnti<m  of  a  new  debtor.  To  constitute  tliis  kind 
of  a  novation,  there  must  be  a  mutual  agree- 
ment among  three  parties,  the  creditor,  his  im- 
mediate debtor,  and  the  intended  new  debtor, 
by  which  the  liability  of  the  last  named  is  nc- 
c^ted  in  the  place  of  the  original  debtor  In  dis- 
cbarge of  the  original  debt" 

Both  parties  cite  and  rely  upon  tbe  <^in- 
i<xi  of  this  court  by  Commissioner  Ames  in 
ibe  case  of  Eastman  Lend  &  Investment  Co- 
T.  Long  Bell  Lumber  Co.,  30  OkL  6^,  120 
Pac.  276.   We  have  very  carefully  read  that 


caae,  aod  we  thtok  the  petition  In  the  In^- 
stant  case,  measured  the  rule  there  an- 
nounced, rtates  a  caase  of  action,  for,  in 
rendering  the  oplnitm  in  that  case,  It  was 
said: 

"Of  course,  if  the  agreement  had  been  that 
Eftptnian  should  pay  the  Long  Bell  Company, 
that  the  Long  Boll  C<Mnpany  should  discharge 
Mnrcum,  and  that  Marcum  should  discbarge 
I^lustman,  there  would  liave  been  a  novation 
supported  by  a  omslderatitHt  on  all  sides,  and 
this  would  have  supported  a  personal  judg- 
ment against  Eastman.^' 

The  iwtltlon  sufficiently  pleads  a  consider- 
ation under  section  R.  L.  1910,  and  is 
sufficient  upon  the  theory  of  a  novation. 
Young  V.  Benton,  21  CaL  App.  382,  181  Pac. 
lOSl;  Foster  v.  Paine  et  al.,  03  loiva.  8S, 
18  N.  W.  699;  Ilansm  t.  Nelson,  82  Minn. 
220.  64  N.  W.  742;  Martin  v.  Curtis,  118 
Mich.  108,  77  N.  W.  690;  Griffin  v.  Cunning- 
ham, 183  Slass.  505,  C7  N.  E.  660;  Munson 
V.  Magee  et  al.,  161  N.  T.  182,  65  N.  B.  916; 
Lowe  V.  Blum  et  al.,  4  Okl.  260,  43  Pac.  10'63; 
Michigan  Store  Co.  t.  Wajker  ft  Co.,  150 
Iowa.  303,  130  N.  W.  130.  Ann.  Cas.  1912D, 
50d,  and  note;  Union  Central  I^fe  Ins.  Co. 
V.  Hoyer,  66  Ohio  St  844,  64  N.  R  435; 
29  Cyc.  1130. 

The  Judgment  of  the  trial  conrt  should  be 
affirmed. 

PER  CURIAM.  Adopted  In  whole. 


ADAMS  et  aL  v.  THURMOND.  (No.  45S0.) 
(Suprane  Court  of  Oklahoma.  June  15,  1915.) 

fSvUabut  hy  the  Court.) 

1.  BiT,ta  AWD  Notes  ®=>  146— Negotiable  In- 
struments Act— Application. 

Rev.  Laws  1910,  g  4010  (the  negotiable  in- 
strument law)  reading:  "Tbe  provisions  of  this 
chapter  do  not  apply  to  negotiable  instruments 
made  and  dtiivered  prior  to  the  passage  hereof 
— will  be  construed  to  mean  that  it  was  not  in- 
tended to  make  any  instrument  n^otiable  which 
was  not  negotiable  prior  to  the  act. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §  361;  Dec.  Dig.  «S=»146.] 

2.  Buxs  ANO  Notes  <8=>315— Bona  Fide  Pur- 
chaser—Nonnbootiable  Note— DEFENSiEs, 

A  nonnegotiable  note,  traneferred  to  an  in- 
nocent purchaser,  before  maturity,  and  for  a 
valuable  consideration,  is  still  subject  to  all  the 
defenses  which  might  be  interposed  against  the 
note  in  the  hands  of  the  payee. 

[Ed,  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §1  751.  7^.  756-769,  764, 
76t>-769,  864;  Dec.  Dig.  ^^315.] 

3.  Bills  and  Notes  «=>160— Neootiabilitt 
— Attobnbt's  Fee. 

As  the  law  was  prior  to  the  passage  of  the 
negotiable  Instrument  law  (Seas.  L.  1900,  c.  24), 
a  provision  for  an  attorney's  fee  in  a  note  ren- 
dered it  nonnegotiable. 

[Ed.  Note.— For  other  caaea,  see  Bills  and 
Notes,  Cent.  Dig.  8  403;  Dec.  Dig.  ^100.] 

4.  Bills  and  Notes  «=561— Delivery— Con - 

OITIOlf. 

A  promissory  note  may  be  delivered  condi- 
tionally, and  this  may  be  accomplished  by  a 
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delivery  to  the  payee  himself,  with  proper  ap'ee- 
meat  as  regardB  me  conditiooa. 

[Bd.  Note.— For  other  Aaaes,  see  Bills  and 
Notes,  Cent.  Dig.  f  104;  Dec  Dig. 

S.  Evidence  «=»444^Pabol  Evidence— Con- 
ditional Delivbbt. 

Parol  evidence  is  not  admissible  to  vary  the 
terms  of  a  written  contract,  but  the  rule  Is 
equally  well  settled  that  parol  evidence  may  be 
given  to  prove  a  separate  parol  agreement  con. 
stituting  a  conditioD  precedent  to  the  attaching 
of  any  obligation  under  the  written  instrument. 

[Ed,  Note. — For  other  casea,  see  Evidence, 
Cent.  Dig.  S3  1929-1944,  2049;  Dec  Dig.  «:» 
444.] 

Commissioners'  Opinion*  Dirlaion  No.  2. 
Error  £r<»n  District  Court,  Carter  County; 
S.  H.  Bosseil,  Jndge. 

Acti<Hi  by  J.  A.  Thumkond  against  Arthnr 
Adams  and  anotber.  Judgment  for  the  plain- 
aa,  and  defendants  bring  ertot.  Reveraed 
and  remanded. 

This  was  an  action  on  two  promissory 
notes,  t>oth  dated  March  29,  1909,  each  for 
$425,  one  due  on  the  29th  of  September,  1909, 
and  the  other  due  on  the  29th  of  March,  1910, 
with  Interest  at  8  per  cent  from  date,  and 
with  the  further  provision  that,  In  case  of 
collection  by  suit  or  attorney,  the  makers  of 
the  notes  were  to  pay  10  per  cent  of  the 
amount  of  said  notes  as  an  attorney  fee. 
These  notes  were  payable  to  Joseph  Bra- 
shears,  and  were  indorsed  to  the  plaintiff. 
The  petition  further  alleges  that  the  payee, 
Brashears,  for  value,  indorsed  and  transfer- 
red these  two  notes  to  the  plaintiff,  and  that 
the  plaintiff  is  the  legal  holder  and  owner 
of  the  notes,  but  the  petition  does  not  allege 
the  date  of  Indorsement,  nor  does  the  Indorse- 
ment on  the  notes  set  out  the  date.  The  an- 
swer was  duly  verified,  and,  after  admitting 
the  execution  of  the  notes,  pleaded  as  a  de- 
fense that  they  were  executed  to  Joseph 
Brashears,  as  the  consideration  for  the  pur- 
chase price  of  certain  land ,  set  out  in  the 
answer,  and  that  at  the  time  of  the  execu- 
tion of  the  notes,  It  was  represented  to  the 
defendants  by  Brashears  that  be  was  the 
sole  and  only  heir  at  law  of  one  Louis  Wa- 
chubbee,  deceased,  and  at  the  time  of  the 
purchase  of  said  land  it  was  agreed  that  the 
plaintiffs  In  error  herein,  defendants  In  the 
court  below,  were  to  institute  suit  against 
the  parties  In  possesslcm  of  the  land,  and  all 
asserting  right  to  possession,  to  quiet  title 
In  Brashears,  and  that  it  was  further  agreed 
that  the  defendants  were  not  to  pay  the  notes 
unless  they  were  successful  in  quieting  the 
title;  that  in  pursuance  to  this  agreement 
tbey  Instituted  a  suit  In  the  district  court  of 
Garvin  county,  where  the  land  was  situated, 
to  quiet  title  to  this  land,  which  suit  Is  still 
pending;  that  upon  application  of  Joseph 
Brashears,  the  payee  in  the  notes,  he  was 
made  a  party  to  this  suit  tot  quieting  title, 
a  copy  of  his  application  to  be  made  a  party 
t>^ag  attached  to  the  answer.   The  defend- 


ants ftartber  itleaded  by  mj  of  defense  that 
Brashears,  ttie  payee  In  the  notes,  warranted 
the  title  and  possession  of  the  land  to  the 
defendants,  and  that  the  warranty  has  total- 
ly failed,  because  there  are  several  persons 
asserting  the  title  to  the  land  adversely  to 
the  plaintiffs  In  error,  one  of  whom  ta  In  pos- 
session and  claims  to  be  the  owner  of  the 
land.  The  appUcatl(»t  of  Braabeaia  to  be 
made  a  party  to  the  suit  for  quieting  title, 
among  other  things,  sets  op  that  a  part  of 
the  purchase  price  of  this  land  was  paid  at 
the  time,  and  the  balance  evidmced  by  Che 
notes  sl^ed  by  Oakes  and  Adams,  tiie  plain- 
tiffs In  erior,  and  It  was  agreed  at  the  time 
that  L.  W.  Oakes  was  to  taave  possession  of 
the  land  above  described  b^tne  the  notes 
should  be  paid,  that  the  notes  are  past  dne 
and  unpaid,  and  that  until  !<.  W.  Oakes  gets 
possession  <jt  the  land  he  (Brashears)  has  no 
rl^t  to  Insist  oa  their  payment,  for  wblch 
reason  Braabears  dalms  that  be  la  interested 
in  the  suit  to  Quiet  title,  and  la  entitled  to 
be  made  a  part?,  mils  application  was  dnly 
verified  by  Brashears.  On  tbe  trial  this  pa- 
per was  introduced  in  evidence,  and  In  addi- 
tlwi  the  plaintUCa  In  error  introduced  evi- 
dence tending  to  show  that  tbe  notes  In  salt 
were  given  as  tbia  con^deration  for  tbe  pur- 
chase of  tbe  land  described  in  the  answer, 
and  that  at  the  time  tb^  were  executed,  an- 
other penKMi  was  In  possesslMi  ot  the  land, 
aitd  that  It  was  agreed  that  tbe  plaintiffs  in 
errw  were  to  bring  suit  to  get  possession  of 
the  land,  and  that  they  were  bnying  tbe  land 
(KHtditiCMaally  on  getting  possession;  that, 
acting  under  this  agreement,  they  did  bring 
this  action,  which  was  pending  when  the 
case  at  bar  was  tried,  and  that  they  had  nev- 
er gotten  poBKoAoa  of  the  land.  The  ^aln- 
tiff  introduced  no  evidence,  except  the  notes. 
A  Jury  was  waived,  and  tbe  case  submitted 
to  ttie  court  to  try  the  issues,  both  ot  law  and 
ot  fact,  who  found  all  tbe  facts  In  fitvor  of 
the  plaintiff  and  rendered  Judgment  in  his 
£avor,  to  which  exception  was  duly  saved. 
A  motlw  tor  a  new-tiial  was  dnly  filed,  ovw- 
ruled,  and  ezeepttons  saved,  and  the  defend- 
ants below  bring  the  case  here  by  petition  In 
error  and  case-made. 

H.  A.  Ledhetter,  of  Ardmore,  for  plaintltfs 
In  error.  W.  I.  Gruce,  of  Ardmore^  for  de- 
fendant in  error. 

DEVEREUX,  C.  (after  stating  the  facts  as 
above).  [1]  The  Srst  Questl<Hi  presented  is, 
was  the  note  negotiable?  The  note  is  dated 
March  29,  1909,  and  ia  governed  by  the  law 
as  it  existed  prior  to  the  enactment  of  the 
negotiable  Instrument  law  (chapter  49,  Rev. 
Laws  1910).  This  act  was  passed  at  the  ses- 
sion of  the  L^lalature  of  1909,  and  contain- 
ed no  emergency  clause,  and  was  therefore 
not  in  ^ect  when  these  notes  were  given. 
It  Is  provided  by  sectiim  4049,  Bev.  Laws 
1910: 
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"Tbe  provisions  of  thla  chapter  do  not  apply 
to  negotiable  inatrumenta  made  and  d^TWed 
prior  to  tbe  poasage  bereot" 

We  think  tbe  meanlDg  of  this  Bection  is 
that  It  was  not  Intended  to  make  aoy  instru- 
ment negotiable  by  the  act  which  was  not 
negotiable  prior  thereto,  but,  however  this 
may  be,  the  L^lslature  had  no  power  to  maJce 
a  nonnegotlable  instrument,  executed  and  de- 
livered before  the  act  was  passed,  negotiable 
under  the  act,  because  article  1,  {  10,  of  the 
Constitution  of  the  United  States  provides, 
among  other  things,  that  no  state  shall  pass 
any  law  Impairing  tbe  obligation  of  a  con- 
tract Id  Edwards  t.  Keatzey,  G6  V.  S.  595, 
24     Ed.  793,  It  is  said: 

*'It  is  also  the  settled  doctrine  of  this  court 
that  the  1&W8  which  subsist  at  the  time  and 

Slace  of  makios  a  contract  enter  isto  and 
orm  a  part  of  it  aa  if  th^  were  expressly  re- 
ferred to  or  incorporated  in  ita  terma.  This 
rule  embraces  alike  those  which  affect  its  va- 
lidity. oonstrucUon,  dlscbsige,  and  mforce- 
ment.** 

It  has  be^  settled  that  the  decisions  of 
the  state  courts  of  last  resort,  establishing 
what  the  law  is  at  the  time  a  contract  is  en- 
tered into,  becomes  a  part  of  its  obllgatiw, 
and  therefore  protected  by  the  Constitution 
of  the  United  States  (article  1,  S  10),  and  its 
obligation  cannot  be  impaired  by  any  subse- 
quent act  of  the  Legislature  or  decisions  of 
the  courts  altering  the  construction  so  plac- 
ed upon  the  law.  Gelpcke  v.  City  of  Du- 
buque, 1  Wall.  175,  17  li.  Ed.  520 ;  Muhlker 
v.  N.  T.  &  Harlem  R.  Co.,  197  U.  S.  544,  25 
Sup.  Ct  522,  49  L.  Ed.  872.  Under  these  au- 
thorities the  Legislature  certainly  would 
have  no  power,  even  had  it  attempted  to  do 
so,  to  render  a  note,  nonn^oUable  when  it 
was  given,  negotiable  afterwards.  We  think 
this  is  too  clear  to  require  further  considera- 
tion. 

[2,  3]  Under  the  law  as  It  existed  when 
these  notes  were  executed,  provision  for  an 
attorney's  fee  rendered  the  note  nonnegotl- 
able. Cotton  V.  John  Deere  Plow  Co.,  14  Okl. 
605,  78  Pac.  321;  Clevenger  t.  Lewis,  20 
Okl.  837,  95  Pac.  230,  18  L.  R.  A.  (N.  S.)  410, 
Ifi  Ann.  Cas.  56;  Glowers  v.  Snowden,  21 
Okl.  476,  90  Pac.  596.  It  has  also  been  se^ 
tied  by  the  decisions  of  this  court  that  a  non- 
negotiable  note  in  tbe  hands  of  an  innocent 
purchaser  for  value  Is  subject  to  tbe  same 
defense  as  If  owned  by  the  original  payee. 
Randan  Co.  t.  Olendennlng,  19  OkL  476,  92 
Paa  158 ;  Clowera  t.  Snowden,  21  Okl.  476, 
96  Pac.  596. 

[4,  g]  The  question  is  therefore  presented 
whether,  under  all  of  the  evidence  in  this 
case,  tbe  plalntitEs  in  error  have  any  defense 
against  the  payee  in  tbe  note,  Brashears. 
The  plaintiff  in  the  court  below  introduced  no 
evidence,  except  the  notes.  The  defendant 
Introduced  evidence,  which  is  set  out  in  the 
statement  of  facts,  tending  to  show  that  the 
note  was  delivered  to  Brashears  upon  a  con- 
dition, that  iB,  that  it  was  not  to  be  paid  un- 
til the  title  to  the  land  was  settled  and  the 


present  lAalntlifa  In  erm  were  pnt  In  pos- 
session. In  Horton  v.  Blrdsong,  3S  OU.  275, 
129  Pac  701,  it  Is  held: 

"A  promissory  note  may  be  delivered  condi- 
tionally, and  this  may  be  accompltohed  by  de- 
livery to  tbe  payee  himself,  with  proper  instruc- 
tiooa  in  relation  to  the  coiditiong." 

In  the  opinion  of  tliat  case  it  Is  said: 

"As  the  note  in  controversy  was  delivered  to 
the  payee  upon  condition  that  he  sign  tbe  bill 
of  sale  accomponjang  it  and  return  tbe  same  to 
the  maker  of  the  note,  and  tbe  condition  was 
not  compiled  with,  it  follows  that  it  vtaa  er- 
ror for  the  court  to  enter  judgment  upon  the 
note  against  tbe  defendant 

In  Tovera  t.  Parker,  8S  OkL  74,  128  Pac. 

101,  it  is  said: 

"The  anthotities  hold  that  where  the  maker 
of  a  note  delivers  it  to  the  payee  with  the 
agreedient  that  it  shall  not  take  effect  until 
the  happening  of  &  certain  ctmtingency  or  th< 
performance  of  a  certain  condition,  and  where 
neither  the  contingency  has  occuoed  nor  thv 
condition  been  performed,  tiie  note  never  be- 
came operative;  and  an  aetlon  thereon  by  the 
pajree  or  his  aasignea  with  notioe  cannot  be 
maintained." 

Seek  alM,  FarmeiB'  Bank  tOl  Boff  t.  Nlcb- 
ols,  26  Okl.  66a  100  Pmc  634,  188  Am.  St. 
Bepu  asi,  21  Ann.  Cas.  ueo. 

In  GamUe  BUey,  88  OkL  868,  186  Pac. 
390.  It  is  said: 

"A  promissory  note  may  be  delivered  condi- 
tionally, and  thia  may  be  acoMnpUiiied  by  de- 
livery to  the  payee  himself  with  proper  in- 
structions in  relation  to  the  condition.  It  is 
elementary  that  parol  evidence  is  Inadmbaible 
to  contradict  or  vary  the  terma  of  a  valid  writ- 
ten instrumoit.  But  the  rule  ia  almost  equally 
well  setUed  that  parol  evidence  may  be  given  to 
prove  tbe  existence  oi  any  separate  partM  agree- 
ment constituting  a  condition  precedent  to  the 
attadiiog  of  any  obligation  under  the  written 
instrument;  that  is,  not  to  vary  the  terms  of 
a  written  histrument,  but  to  prove  that  no  con- 
tract was  ever  made;  that  its  oUigation  never 
cwnmenced." 

The  same  princlide  is  decided  In  Humphrey 
V.  Tlmken  Carriage  Co.,  12  Okl.  413,  75  Pac. 
528,  Jones  v.  Citizens'  State  Bank,  39  Okl. 
393,  135  Pac.  373,  and  Harris  v.  Clanton,  148 
Pae.  683,  not  yet  officially  reported. 

We  cannot  distinguish  the  case  at  bar  from 
the  above-dted  cases.  The  defendant  In  er- 
ror relies  upon  the  case  of  Colbert  v.  l^rst 
National  Bank  of  Ardmore,  38  OkL  391,  133 
Paa  206,  but  that  case  is  distinguishable,  be- 
cause tbe  evidence  offered  in  that  case  was 
not  to  show  that  there  was  a  condition  at- 
tached to  the  notes,  but  that  tbe  note  was 
not  to  be  paid  in  any  event.  This  distinction 
is  dear.  In  the  case  at  bar  It  is  not  attempt- 
ed to  show  that  the  notes  were  not  to  be  paid 
under  any  circumstances,  but  only  that  they 
were  delivered  on  the  condition  that  they 
were  not  to  be  paid  until  the  title  to  the  land 
was  settled  and  the  plaintiff  in  error  iHaced 
In  possession  thereof.  In  tbe  Colbert  Case 
tbe  evidence  offered  and  rejected  was  that 
under  no  circumstances  was  the  maker  of 
the  note  to  become  liable. 

We^  tbex^ze^  ncnnmend  that  tbe  Jnds- 
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meat  be  rerersed  and  tbe  cause  remanded 
for  further  proceedli^  not  Incondstent  with 

this  <4]iDion. 

PER  CURIAM.   Adopted  In  whole. 


LOVELACE  T.  WILSOX.    (No.  4032.) 

(Sapreme  Court  of  Oklahoma.   Jane  8,  1915.) 

(SyUabHs  hy  the  Court.) 

Appeal  and  Ekbob  is=3773  —  Failure  to 
File  Bbief— AfFiKUANCE. 

Where  plaintiff  in  error  has  filed  no  brief, 
as  required  by  rule  7  of  this  court  (38  Okl.  vi, 
137  Pac.  ix),  the  judsment  of  the  trial  court  will 
be  af& Fined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error;  Cent  Vig.  S|  3104,  310&-3110;  Dec.  Dig. 
4=^773.]  , 

CommlBslmexB'  Opinion,  Division  Na  8. 
Error  from  District  Oonrt,  Okbhcona  Ooun- 
tr ;  W.  R.  Taylor,  Judge. 

Actlui  by  His.  Serbia  Wilson  f^ainst  B. 
H.  Lovti&oe.  Judgment  tor  plalntlfft  fuid 
defmdant  brings  error.  Affirmed. 

Stuart,  Cruce  &  Gilbert,  of  Oklahoma  City, 
for  plaintiff  in  error.  Giddings  &  Giddings, 
of  Oklahoma  City,  for  defeaidant  in  error. 

BLEAKMORE,  G  The  petition  In  error 
and  the  transcript  of  the  record  in  this  case 
was  filed  In  this  court  on  December  9,  1912; 
neither  party  has  filed  a  brief,  nor  have  they 
offered  any  excuse  for  the  failure  to  do  so. 
It  is  evident  tlnat  the  proceedings  hare  been 
abandoued. 

The  Judgment  of  the  trial  court  should 
therefore  be  affirmed,  under  rule  7  of  this 
court  (38  Okl.  vi,  137  Pac.  U).  Nicholson  v. 
Barnes,  42  Okl  250,  140  Pac.  1155. 

PER  CURIAM.   Adopted  In  whole. 


MOBEBI.EX  et  al.  v.  WHITNEY. 
(No.  4700.) 

(Supreme  Court  of  Oldahoma.   June  8,  1915J 
(BvUtthut  by  the  VourtJ 

Appeal  and  Kkbob  «=»773  —  Failube  to 

File  Bbief— Affirm abce. 

Where  plainttSs  in  error  have  filed  no 
brief,  as  required  by  rule  7  of  this  court  {•SH 
OkL  vi,  137  Pac.  ii),  the  judgment  of  the  trial 
court  will  be  affirmed. 

[Ed.  Note.— Fot  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  if  SlOl.  8108-3110;  Dec 
Dig.  ^773.] 

Commlssionera'  Opinion,  Division  No.  8. 
Error  from  Superior  Court,  Oklahooa  Ootm- 
ty;  Edward  Dewes  Oldfleld,  Jadge. 

ActiMi  by  a  &.  WhltD^  against  Major 
MobOTley  and  ottaets.  Judgmoit  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

J.  T.  Cabell  and  Dumars  &  Taught,  all  of 
Oklahoma  City,  for  plaintiffs  in  error.  War- 
ren K.  Snyder,  of  Oklahoma  City,  for  de- 
fendant in  error. 


RITTENHOUSE,  O.  The  petition  In  error 
and  the  transcript  of  the  record  in  this  case 
was  filed  In  this  court  on  January  6,  1913. 
Neither  party  has  filed  a  brief,  nor  hare 
they  offered  any  excuse  for  the  failure  to  do 
so.  It  Is  evident  that  the  proceedings  hare 
been  abandoned.  The  jud^eut  of  the  trial 
court  should  therefore  be  affirmed,  under 
rule  7  of  this  court  (38  OkL  vi,  137  Paa  ixt. 
Nicholson  T.  Barnes,  42  OkL  2S0,  140  Pac 
1155. 

PER  CURIAM.  Adopted  in  whole. 


RAQSDAI^  et  al.  t.  DATIS.  (Na  4512.) 
(Supreme  Court  of  Oklahoma.    June  8,  1915} 

(Syllahua  ly  th«  Cwirt.) 

Appeal  and  Ebrob  9s»773—Bbikf— Failube 

TO  File — EStect, 

Where  plaintiffs  in  error  have   filed  n*) 
brief,  as  required  by  rule  7  of  this  court 
Okl.  vi,  137  Pec.  ix).  the  judftment  of  the  trial 
court  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  anl 
Error.  Cent  Dig.  U  3104.  310S-3UO;  Dec 
Dig.  «=»773.I 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  G.  W.  Davis  against  Wm.  Razs- 
dale  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Gibson  &  Thurman,  of  Muskogee,  for  plain- 
tiffs In  error.  Brown  &  Stewart,  of  Mu^ 
kogee,  for  defoidant  In  error. 

RITTENHOUSE,  C.  The  petition  In  error 
and  the  transcript  of  the  record  in  this  ca^e 
was  filed  In  this  court  on  November  9,  1912; 
neither  party  has  filed  a  brief,  nor  have 
they  offered  any  excuse  for  the  failure  to  >}.■} 
so.  It  Is  evident  that  the  proceedings  have 
been  abaudoned.  The  judgment  of  the  trial 
court  should  therefore  be  affirmed,  under 
rule  7  of  this  court  (38  OkL  vI,  137  Pac  Ixl. 
Nicholson  T.  Barnes,  42  OkL  250,  140  Pac. 
1155. 

PER  CURIAM.  Adopted  in  whole. 


YOUNG  «t  al.  T.  ENGLAND  BSm. 
(No.  4561.) 

(Snpraae  Court  of  Oklahoma.    June  8,  1915^ 

(Syllabui  by  the  Court.) 

Appeal  and  Ebbob  €=»773  —  Failube  to 

File  Bbief—Revebsal. 

When  a  defendant  in  error  fails  to  file  a 
brief,  and  assiffna  no  reason  for  this  failure,  if 
upon  examination  of  the  record  and  brief  of 
the  plaintiff  in  error  it  appears  that  the  grounds 
for  reversal  urged  by  the  plaintiff  in  error  are 
reasonably  sustained  by  hia  brief,  the  cause  will 
be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3104,  3108-3110;  Dec. 
Dig.  «=>773.] 
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Conunlssloiien^  ddnloOt  IM'^al<m  No.  2. 
Unar  from  XMstrict  Court,  Gralg  Oonnty; 
PreBtou  S.  Davli,  Judge. 

Actl«i  tv  Bii«laad  BroB,  against  3.  W. 
Young  and  others.  Judgment  for  iflalntltts, 
and  d^endants  bring  error.  Reversed. 

George  B.  Dailsoii,  of  Vlnlta,  for  plalntUb 

In  error. 

BREnrr,  C.  This  is  an.appefll  from  an  order 
of  the  district  court  of  Oralg  connty  striking 
certain  motions  and  a  plea  In  Intervention  of 
the  plaintiffs  In  error  from  the  flies,  and 
rendering  Judgment  in  tovor  of  the  defend- 
ants In  error. 

The  defendants  in  error  have  filed  no 
brief,  and  assign  no  reason  for  their  failure 
to  do  80,  although  the  brief  of  the  plaintiffs 
in  error  was  duly  served  on  them.  The 
plaintiffs  In  error  have  filed  an  elaborate 
brief,  which  seems  to  reasonably  sustain  their 
contention. 

We,  therefore,  recommend  that  the  order 
striking  the  motions  and  plea  In  Intervention 
from  the  files,  and  the  final  Judgment  appeal- 
ed from  be  reversed,  the  cause  remanded, 
with  Instruction  to  hear  said  motions  and 
plea  of  Intervention  upon  their  merits. 

PDR  CUBIAM.   Adopted  In  wh<^e. 


EDOTN  T.  BELI^WATIAND  CX). 
(No.  4705.) 

(Supreme  Court  of  Oklahoma.   June  8,  1915.) 

(Syllabu$  bj/  the  Court.) 

1.  Exemptions  <g=»45— Property  Subject. 

The  provisions  of  section  3342,  Rev.  tarrs 
1910,  eiemptiiiB  from  execution  all  tools,  ap- 
paratus, and  books  belonKiug  to  and  ased  in 
any  trade  or  profession,  do  not  apply  to  an  ice 
box,  meat  chopper,  or  weiKhinK  scales  used  by 
a  retail  meat  dealer. 

[Ed.  Note.— For  other  cases,  see  ExemptioDB, 
Gent.  Dig.  K  06-61 ;  Dec  Dig,  ^sst46.} 

2.  Exemptions  «=345  —  "Tbadb"  —  'Tbofes- 
sion"— "Vendor  ob  Mebciiant." 

A  retail  meat  dealer  is  a  "vendor  or  mer- 
chant" and  not  engaged  in  a  "trade"  or  "pro- 
fession." 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  S§  66-61 ;  Dec.  Dig.  ®=»45. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seriea,  Profession;  Trade.] 

Commissioners*  Opinion,  Division  No.  4. 
Brror  from  Snperlor  Court,  Pottawatomie 
County;  George  C.  Abemathy,  Judge. 

Replevin  by  James  91.  Edgln  against  the 
Bell-Wayland  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

P.  O.  Cassldy  and  E,  D,  Eeasor,  both  of 
Shawnee,  for  plaintiff  in  error.  Howell  & 
Mlley,  of  Shawnee,  for  defendant  in  error. 

MATHEWS,  C.  [1]  This  is  an  acUon  In  re- 
plevin to  reoover  property  taken  under  execu- 
tion.   The  question  necessary  for  us  to  de- 


cide upon  tbia  appeal  is  whether  the  court 
below  erred  In  holding  audi  property  was  not 
ocempt  from  execution  under  sectlim  83^ 
Rev.  Laws  1010.  which  reads  as  follows: 

"The  followinr  property  shall  be  reserved  to 
•  •  •  every  family  residiuK  in  the  state  ex- 
empt from  attaclmient  or  execution  and  every 
othrr  species  of  forced  sale  for  the  payment  of 
dehtfi,  except  as  hereinnftw  provided:  *  *  * 

"fe^ftb.  Ail  tools,  apparatoa  and  books  belosg- 
iog  to  and  used  in  any  trade  or  profession." 

Tlie  property  in  qnestlon  was  an  ice  box 
valued  at  9154.20,  one  meat  dioroer,  rained 
at  14,  and  one  pair  of  weif^lng  scales  valued 
at  $140,  and  belonging  to  plaintiff  in  error, 
who  was  tbe  bead  of  a  family  and  a  retail 
dealer  in  fresh  meats,  or  what  ia  commonly 
known  as  a  batcher.  The  defendant  in  error, 
ha\liig  obtained  a  judgment  against  plaintiff 
in  errof,  caused  an  execution  to  be  Issued 
and  levied  on  the  forgoing  mentioned  arti- 
cles, and  this  action  was  instituted  to  recov- 
er possession  of  One  same.  Tbe  trial  court 
sustained  a  demurrer  to  the  iKtltion  of  plain- 
tiff, and  upon  his  refusing  to  plead  further, 
the  actlm  was  dismissed,  and  he  baa  appeal- 
ed to  this  court. 

[2]  Tlte  Yltal  Questicm  presented  for  out 
determination  Is  as  follows :  Is  a  retail  deal- 
er In  fresh  meats,  which  meat  lie  buys  al- 
ready slaoshtered  and  then  cuts  Into  small 
pieces  and  sella  to  cuatomera  at  retail,  en- 
gaged la  a  "trad^*?  W^e  answer  in  the  nega- 
tive. What  constmctlon  should  be  placed 
upon  the  word  "trad^'  as  here  used?  In 
Wallace  v.  Bartlett,  108  Haas.  52,  appenra 
the  following: 

"The  plaintifC  claims  tbe  chattels  in  question, 
under  Bankr.  Act  1807.  c  176,  par.  14,  aa  be- 
ing exempt  from  execution  by  Oen.  Sts.  c, 
133,  par.  S2,  cL  5,  as  'tools,  implements  and  fix- 
tures necessary  for  carryiue  on  bis  triide  or 
business.'  The  well-settled  construction  of  this 
enactment  is  that  it  is  intended  for  the  protec- 
tion of  mechanics,  artisans,  end  handicrafts- 
men, and  others  whose  manual  labor  and  skill 
afford  means  of  earning  their  livelihood.  It  has 
accordingly  been  applied  to  tailors,  shoemakers, 
milliners,  fidtUers,  and  carriajie  makers.  •  *  • 
But  it  has  been  held  not  to  include  those  merely 
engiigcd  in  the  business  of  buying  and  selling 
merchandise,  nor  to  exempt  the  weights  and 
measures,  horses  and  carriages,  or  other  arti- 
cles, used  by  them  in  their  trade.  •  •  •  The 
only  business  in  which  tbe  plaintiff  was  engnsed 
was  the  keeping  of  a  meat  market  and  grocer's 
shop.  He  was  a  shopkeeper  and  not  a  handi- 
craftsman, lie,  therefore,  fails  to  prove  that 
the  articles  sued  for  were  exempt  from  attach- 
ment or  execution,  and  caonot  maintain  his 
action." 

We  have  been  unable  to  find  any  reported 
case  under  a  statute  similar  to  ours  wherein 
it  Is  held  that  a  merchant  Is  brought  within 
its  provisions.  If  the  plaintiff  was  a  mer- 
chant, the  ruling  of  the  lower  court  was 
correct,  but  if  he  was  engaged  in  a  trade, 
the  court  was  in  error  in  sustaining  the 
demurrer.  The  distinction  is  made  in  alt 
tbe  cases  between  a  merchant  who  bnys 
the  article  manufactured  for  sale  and  the 
barber,  the  milliner,  tbe  printer,  the  can>en- 
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ter,  the  blacksmltb,  the  baker,  the  harness 
maker,  the  watchmaker,  and  the  like,  all  of 
whom  create  Bome  new  thing  or  arrangement, 
or  take  something  from  or  add  something  to 
the  article  in  which  they  deal  or  work  npon, 
and  InvolT'es  more  or  less  skill,  as  well  as 
the  expenditure  of  manual  labor  thereon. 
A  retail  vendor  of  fresh  meats  cannot  be 
placed  under  this  head.  He  creates  no  new 
thing  or  arrangement,  but.  Just  as  a  mer- 
chant takes  a  cheese  and  cuts  It  up  for  the 
retail  trade,  so  the  butcher  takes  a  large 
piece  of  meat  and  cuts  it  up  and  sells  it  to 
the  retail  trade.  If  he  was  a  sansage  maker 
there  would  be  merit  in  the  contention  that 
he  was  engaged  in  a  trade. 

It  appears  that  this  exact  question  has  not 
been  passed  npon  by  our  own  court.  In 
Brummage  y.  Kenworthy,  27  Okl.  431,  112 
Pac.  984,  Ann,  Cas.  19120,  607,  we  find  pre- 
sented a  case  where  this  court  held  that  a 
paper  cutter  was  exempt  to  a  printer,  and  we 
think  correctly  so  held,  because  the  paper 
cutter  was  used  in  his  trade  to  cut  up  paper 
into  smaller  sheets  to  better  adapt  the  same 
to  the  printer's  use.  In  Smith  t.  Roads,  28 
Okl.  816,  119  Pac.  627,  a  turning  lathe  was 
held  exempt  to  a  machinist,  and  correctly  so 
because  there  can  be  no  contention  but  that 
the  occupation  of  a  machinist  is  a  trade,  and 
that  a  turning  lathe  Is  a  very  necessary  tool 
therein.  The  only  blanket  cases  we  have 
been  able  to  find  are  from  Massachusetts, 
with  a  statute  similar  to  ours.  In  Wallace 
V.  Bartlett,  supra: 

"The  only  buBiness  in  which  the  plaintiff  was 
engaged  was  the  keeping  of  a  meat  market  and 
grocer's  shop.  He  was  a  shopkeeper,  and  not  a 
handicraftsman.  He,  therefore,  fails  to  prove 
that  the  articles  sued  for  were  exempt  froin  at- 
tachment, or  execution,  and  cannot  maintain  his 
action." 

In  Desmond  t.  Toong,  173  Slaaa.  90,  63  N. 
B.  151: 

"It  is  clear  that  they  were  not  exempt.  This 
statute  is  intended,  as  said  by  Mr.  Justice 
Gray,  in  Wallace  v.  Bartlett,  108  Mass.  52,  'for 
the  protection  of  mechanics,  artisans,  and  handi- 
craftsmen, and  others  whose  manual  labor  and 
skill  offered  means  of  earning  their  livelihood.' 
But  it  does  not  apply  to  those  engaged  in  the 
business  of  buyioe  and  sellinff  merchandise. 
The  plaintiff  in  that  case,  as  in  the  one  before 
us,  was  a  dealer  in  meats  and  groceries,  and 
it  was  held  that  hia  tools  and  implements  were 
not  exempt" 

The  statutes  of  most  of  the  states  use  the 
words  "trade  or  baslneas,"  bat  the  words 
"trade  or  profession"  are  used  In  our  ex- 
emption statute,  and  it  is  apparent  that 
"buEdness"  has  a  wider  scope  than  "trade"  or 
"profession,"  and  It  Is  easy  to  see  how  undef 
statutes  n^ng  the  word  "Iraslness,"  an  Iron 
safe  might  be  held  exempt  to  a  Jeweler  (Mc- 
Manus  Estate,  87  Cal.  292,  25  Pac.  413,  10 
Ij.  R.  a.  667,  22  Am.  St.  Rep.  250),  or  an  Iron 
Bate  to  an  Insarance  agent  (Betz  t.  Maier, 
12  Tex.  GiT.  App.  219,  S3  8.  W.  710),  nor  a 
piano  to  a  mnslo  teacher  (Amend  t.  Murphy, 


69  111.  837),  or  a  sewing  machine  to  a  totior 
(Rayner  v.  Whidier,  6  Allen  [Mass.]  294). 

We  are  not  unmindful  of  the  fact  that 
exemption  statutes  are  always  construed  with 
great  liberality,  with  a  view  to  effect  the  ob- 
ject Intended,  but  our  Le^slature  saw  lit  to 
use  the  words  "In  any  trade  or  profession" 
in  drafting  the  exemption  laws,  and  they  did 
so  knowing  that  the  word  "trade"  had  re- 
ceived the  accepted  judicial  construction  of 
embracing  only  "mecbanics,  artisans,  and 
handicraftsmen,  and  others  whose  manual 
labor  and  skill  afford  means  of  earning  their 
livelihood,"  and  that  the  word  did  not  em- 
brace "vendors  or  merchants,"  and  we  do 
not  think  we  would  be  Justified  to  extend  by 
Judicial  construction  the  exemption  laws  so 
as  to  cover  a  business  evidently  not  intended 
by  the  Legislature  to  be  so  embraced. 

For  the  reason  given,  the  judgment  of  the 
lower  court  will  be  affirmed. 

P£B  CURIAM.    Adopted  In  whole. 


BOYD  et  bL  t.  BOBINSON  et  al.  (No.  6532.) 
(Supreme  Oonrt  of  Oklahoma.    June  8,  1915.) 

fSpllabaa      the  Court.) 

1.  Affeai,  and  Ebbor  «=>327— Pabties. 

All  persons  who  were  parties  to  the  pro- 
ceeding in  the  trial  court,  and  whose  interests 
will  be  affected  by  the  reversal  of  a  judgment  on 
appeal,  must  properly  be  brought  in  and  made 
parties  in  the  appellate  oonrt,  or  the  proceeding 
will  be  dismissed. 

[Ed.  Note.— For  other  case%  see  Appeal  and 
Error,  Cent  Dig.  M  1795,  l814-lS5ff,  1822- 
1835;  Dec.  Dig.  *=>327.] 

2.  Appkal  and  Ebeob  <S=3336  —  Servict  of 

GaSE-MaDB— JOIHT  JUDQUENT— NECBSSAKT 

Pabtibs. 

Where  a  joint  judgment  has  been  rendered 
against  two  defendants,  and  the  case-made  is 
not  served  within  15  days,  and  an  order  is  made 
on  behalf  of  one  of  said  defendants  extending 
the  time  for  making  and  serving  caae-made,  and 
such  case-made  is  not  served  upon  the  other  de- 
fendant, nor  the  service  thereof  waived,  amend- 
ments  su^eated,  or  appearance  entered  at  the 
signing  and  settling  of  the  case,  by  said  other 
defendant,  the  appeal  will  be  dismissed  for  want 
of  necessary  parties. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent.  Dig.  |f  1S6S-1876;  Dec.  Dig.  «» 
336.] 

8.  APFKAL  AND  EBSOB  «sa336  —  SBBVIOB  Ot 

Case -Made— Joint  Judouent— Necessaby 
Pabtieb. 

Where  the  facta  are  as  shown  by  the  fore- 
going paragraph,  the  fact  that  the  petition  in 
error  purports  to  be  in  the  name  of  both  of  the 
defendants  in  no  wise  cures  the  neglect  to  prop- 
erly la;  the  foundation  for  appeal  in  the  lower 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1868-1876;  Dec.  Dig.  •=» 
386.] 

Error  from  Dlstrfct  Oonrt.  Muskogee  Conn- 
ty;  B.  P.  De  Graffenrled,  Judge. 

Action  by  Lennle  Robinson  against  J.  B. 
Green  and  others.  Judgment  for  plaintiff. 
From  an  enter  refiistng  to  set  aside  the  judg- 
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meaty  deteaidant  Ftrily  BojA  brings  enor, 
naming  In  her  petition  deCOidant  Oxsen  as 
a  cc^lalntiff  In  error,  but  wlthoat  serving  on 
blm  her  case-nude.  DUanlased. 

A.  S,  McBea,  of  Maskogee.  for  plalntlfF  In 
error  Boyd.  William  B.  Moore,  of  Muabiogee, 
for  defendant  In  error. 

SHABP,  J.  August  29.  1013,  plaintiff, 
I^ennle  Robinson,  filed  his  petition  against 
J.  R.  Green,  P.  B.  Austin,  Q.  W.  P,  Brown, 
Pollj  Boyd,  Laura  Ix)ck,  WUlard  Brown,  and 
B.  J.  Allen  or  Wofford,  seeking  to  quiet  title 
to  certain  real  estate  In  J.  B.  Qreen,  in  order 
that  such  property  might  be  subjected  to  an 
«xeootlon  on  a  Judgment  in  favor  of  plaintiff 
and  against  said  Green,  ^e  action  was 
dismissed  without  prejudice  as  to  all  the  de- 
fotidants,  save  Polly  Boyd  and  J.  B.  Green, 
and  on  December  ISOi  thereafter,  In  their  ab- 
sence, Jndgmoit  was  duly  rendered  against 
them  in  favor  of  plaintiff.  On  December 
20th  fiDlIowing,  defeiidant  Polly  Boyd  filed 
her  motion  to  vacate  and  set  aside  said  Jodg- 
ment  so  rendered,  and  which  motion,  after  a 
baring  had  thereon,  was  denied  on  March 
%  1914,  and  said  P<dly  Bc^  appeals. 

[1,  n  A  motion  to  dlsmtas  the  appeal  has 
bam  filed;  one  of  the  grounds  thereof  be- 
ing that  J.  R.  Green  Is  a  necessary  party  to 
the  anwal,  and,  not  having  been  served  with 
Gas»4Bade,  is  not  properly  beton  the  court 
•Green,  as  m  have  seen,  was  a  cod^endant 
in  the  case  below.  The  Judgment  (gainst 
him  and  PoUy  Boyd  determined  that  certain 
conv^ances  made  by  Green  to  one  Austin, 
and  by  the  tetter  to  Boyd,  were  fraudulent 
and  void,  and  quieted  the  title  in  Greoi.  A 
Jadgment  fiivoxable  to  Boyd  would  therefore 
xwceeearUy  affect  Green's  title,  while  a  Judg- 
ment against  Boyd  wotild  tend  to  establlsb  a 
liability  against  Oreoo,  arising  out  of  his 
warranty  of  title.  Being  parttes  to  the  con- 
veyances attacked,  and  by  the  decree  vacat- 
ed, both  Green  and  Bo^d  were  in^rested  in 
the  ultimate  dedaion  of  the  case,  and  hence 
are  necessary  parUes  to  the  proceedings  for 
review.  Humphry     at  v.  Hunt,  9  <^L  196, 

59  Pftc  971;  May  et  at.  v.  Fltzpatrick  et  al., 
85  Okl.  45.  m  Pac  702;  Grow  v.  Hardrldge, 
43  OkL  468,  143  Pac.  183.  Mo  effort  was 
made  by  Green  to  procure  a  new  Mai,  or  to 
vacate  the  Jui^pment  rendered  against  hhu, 
or  to  take  the  steps  necessary  to  an  appeal 
fherefrmn.  Polly  Boyd  asked  and  was  given 

60  days'  time  In  which  to  prepare  and  serve 
a  caw-made  for  appeal  in  her  own  behalf. 
The  case-made  prepared  by  Green's  codef^- 
ant  was  never  served  uvm  him.  nor  was 
service  thereof  waived,  amendments  suggest- 
ed, or  any  form  of  appearance  entered  by 
him  in  the  settlement  of  case-made  on 
May  2d. 

[8]  While  Green's  name  ajsiears  as  a  co- 
plaintiff  in  error  in  Que  petition  in  atoi  filed 
in  this  court  such  fact  alone  does  not  give 
this  court  jurisdiction  to  review  the  Judg- 


ment against  him,  and,  not  having  properly 
been  made  a  party  to  the  appeal,  the  pro- 
ceedings in  eiror  prosecuted  by  the  plaintiff 
in  error  Polly  Boyd  most  be  dismissed, 
lliompwm  et  aL  r.  Fulton,  29  Okl.  700;  119 
Pac.  244;  Kansas  CUj,  M.  ft  O.  B.  Co.  v. 
Williams.  83  Okl.  202, 124  Pac.  63;  American 
Nat.  Bank  v.  Linotype  Co.,  31  Okl.  533,  122 
Pac.  607;  Bowles  et  al.  v.  Cooney  et  al.,  146 
Pac.  221.  All  the  Justices  concur. 


PIOrrSBUBG  MORTGAGE  INV.  CO.  et  aL 

V.  SAVAGE.    (No.  730a) 

(Sivrsme  Court  of  OklahfHna.  June  15,  1815.) 

(Bi/UakuM  bp  th«  Owt.) 

Appbax.  ash  Ebbob  «9>366— Petition  nv  Eb> 
BOB— Time  fob  Fiijno--Jubisdiction. 
Where  more  tban  six  months  bas  inter- 
vened between  the  renditiou  of  the  final  order 
sought  to  be  reviewed,  and  the  filing  of  the 
petition  in  error  in  the  Supreme  Court,  this 
court  has  no  jorisdictioB  to  review  such  final 
order, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1926,  1927;  Dec.  Dig. 
«»356.] 

Error  from  District  Court,  Beaver  County; 
W.  C.  Crow,  Judge. 

Action  between  the  Plttabu^  Mortgage 
Investment  Company  and  another  and  John 
W.  Savage.  From  the  judgment  the  parties 
first  mentioned  bring  error.  Dismissed. 

W.  p.  Keen,  of  Elk  City,  for  plaintiffs  In 
error.  Dickson  ft  Dickson,  of  Beaver,  and 
Gray  ft  McVay,  of  Oklahoma  City,  for  defend- 
ant in  error. 

PER  CURIAM.  In  this  case  motion  for 
new  trial  was  overruled  by  the  trial  court 
on  October  16,  1914.  The  petition  in  error 
and  case-made  were  filed  in  this  court  on 
April  17,  1915 ;  so  that  more  than  six 
months  had  expired  between  the  date  of  the 
final  order  sought  to  be  reviewed  and  the  fil- 
ing of  the  petition  in  error.  The  time  within 
which  to  perfect  this  appeal  expired  on  April 
16,  1915.  Rev.  Laws  1910,  {  5341 ;  Campbell 
V.  Ruble,  40  Okl.  48,  135  Pac.  1050.  After  the 
expiration  of  the  time  allowed  by  law  for  per- 
fecting the  at>peal,  the  court  Is  without  ju- 
risdiction to  entertain  the  same.  Muskogee 
Electric  Traction  Co.  v.  Howenstine,  40  OkL 
544, 138  Pac.  381, 139  Pac.  524 ;  Tbomason  v. 
Champliu,  43  Okl.  86, 141  Pac.  411. 

The  motion  to  dlsTlss  the  appeal  is  sus- 
tained. 


ABRAHAM  v.  BTHD.   (No.  4618.) 
(Supreme  Court  of  Oklahoma.   June  15,  1015.) 

(BylUibiu  ly  t\9  Courts 

Appbai.  and  Ebbob  «=^773— Fah-ubb  to 
Fiix  Bbisf— Revebsal  op  Judgment. 
Where  plaintiff  in  error  bas  completed  his 
record  and  filed  it  in  this  court,  and  has  served 
and  filed  a  brief  in  compliance  with  the  rules 
of  this  court,  and  defendant  in  error  has  neitbet 
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filed  a  brief  nor  offered  an?  ezcnse  for  bla  fafl- 

nre  to  do  so,  this  court  is  not  required  to  soarch 
the  record  to  find  some  theory  upon  which  the 
judgmcQt  may  be  austained;  and,  where  the 
brief  filed  appears  reascoiably  to  sustain  the 
assignments  of  error,  the  ooart  maj  reverse  the 
judgment  In  accordance  with  the  prayer  of  the 
petition  of  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  8104,  8108-3110 ;  Dec 
Dig.  <g=>773.] 

Commissioners'  Opinion,  Division  No.  S.  Er- 
ror from  County  Court,  Creek  County ;  War- 
ren H.  Brown,  Judge. 

Action  by  Ed  Abraham  against  T.  W. 
Byrd.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed  and  remanded. 

Wm.  J*  Cbeatbam,  of  Brlstow,  for  plaintiff 
In  error. 

DUDLEY,  C.  This  Is  an  aN>eal  from  the 
county  court  of  Greek  county.  There  was 
Judgment  for  defendant  in  error,  from  which 
the  plaintiff  In  error  has  properly  perfected 
an  appeal  to  this  court  He  has  served  and 
filed  a  brief  In  compliance  with  the  rules  of 
this  court,  and  defendant  In  error  has  neither 
filed  a  brief  nor  offered  any  excuse  for  his 
failure  to  do  sa  We  have  examined  the 
record,  and  the  brief  filed  appears  reasonably 
to  sustain  the  assignments  of  error,  and  under 
the  numerous  authorities  of  this  court,  this 
court  is  not  required  to  search  the  record  to 
find  s(»ue  theory  upon  which  the  judgment 
may  be  sustained,  but  may  reverse  the  judg- 
ment in  accordance  with  the  prayer  of  the 
petition  of  plaintiff  in  error. 

The  judgment  is  therefore  reversed  and  re- 
manded. 

PER  CU&IAM.  Adopted  in  whole. 


MOSER  et  al.  t.  BOARD  OF  TRUSTEES 

OF  TOWN  OF  THOMAS.    (No.  4T09.) 
(Supreme  Court  of  Oklahoma.    June  15,  1915.) 

fBvUchut  itt  the  Oourt.) 

Appeal  and  Ebbor  ^»323,  430,  666-^AitnEs 

—Joint  Judgment— Dismissal. 

The  board  of  trustees  of  the  town  of  Thom- 
as filed  an  application  with  the  board  of  coun- 
ty commissltjiiers  of  Custer  county  asking  that 
certain  contiguous  territory  be  annexed  to  the 
said  town.  The  Kansas  City,  Mexico  &  Orient 
Kailwiiy  Company  filed  its  motion,  praying 
that  the  application  be  diBtnisijcd,  setting  out 
as  grounds  therefor  that  no  notice  had  been 
given,  as  required  by  law.  Another  remon- 
strance to  the  same  effect  was  filed  by  other 
pnrtii'!<.  Upon  these  motions  to  di<;mitta  being 
sustained,  the  town  authorities  appealed  to  the 
superior  court.  The  railway  company  made 
no  apjionrance  in  that  court.  At  the  trial,  b 
joint  judgment  was  entered,  ordering  tbnt  the 
territory  be  annexed  to  the  saii]  town  as  prayed 
for.  From  this  jodgment  an  apponl  was  taken 
by  the  other  remonstrators,  but  the  said  rail- 
way company  did  not  join  in  the  same.  The 
casc-mnde  and  summons  in  error  was  not  served 
on  ^ifl  railway  company,  nor  waived  by  th<>ra. 
Ikflid,  that  the  judgment  was  joint,  and  that 


the  aaid  railway  company  was  a  necenuy 

party  to  the  appeal. 

I  Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1796,  1798-18(».  ZLTi, 
2174,  2507-2510,  255^  1126;  Dec  Dig.  «=> 

323.  430,  505.] 

Commissioners*  Opinion,  Division  Na  1 
Error  from  Superior  Court,  Custer  County; 
J.  W.  Lawter,  Judge. 

A  petition  filed  by  the  Board  of  Trustees 
of  the  Town  of  Thomas  with  the  county  com- 
missioners of  Custer  county,  praying  for  an- 
nexation of  certain  territory  to  the  town, 
was  dismissed  on  motions  filed  by  A.  L.  Mos- 
er  and  others  and  t^e  Kansas  City,  Mexico 
&  Orient  Railway  Company.  A  joint  judg- 
ment was  entered  against  remonstrutors  on 
appeal  to  the  superior  court,  and  remom-lra- 
tors  other  than  the  railway  company  bring 
error.  Dismissed. 

Darnell  ft  Darnell,  of  Arapaho,  for  plain- 
tiffs in  error.  A.  J.  Welch,  of  Clinton,  and 
Carter  Smith,  of  Tulsa,  for  defendant  in 
error. 

MATHEWS,  a  On  the  7tli  day  of  Movem- 
ber,  1011,  the  board  of  trustees  of  the  town  of 
Thomas  filed  a  petitibn  before  the  board  of 
county  commissioners  of  Custer  county,  pray- 
ing for  the  annexatlm  of  certain  oontlguoos 
territory  to  the  town.  On  December  12, 1911, 
the  Kansas  City,  Mexico  &  Orient  Railway 
Company,  through  their  attorneys,  filed  an 
objection  to  the  jurisdiction  of  the  board  of 
colint}-  commlsaloners,  alleging  that  no  notice 
had  been  given  by  the  petitioners  as  xeqnired 
by  law.  The  plaintiffs  in  ernw  also  appeared 
by  their  attorneys  and  moved  a  dismissal  of 
the  proceedings  upon  tile  same  grounds.  On 
the  12th  day  of  December,  1911,  the  board  of 
county  commissioners  sustained  the  motions 
to  dismiss,  and  the  board  of  trustees  of  the 
town  of  Th<»na8  appealed  from  this  action  of 
the  county  commlssionera  to  the  superior 
court  of  Custer  county.  When  this  cause 
came  on  to  be  heard  in  the  superior  court  as 
far  as  the  record  shows,  the  Kansas  City 
Mexico  &  Orient  Railway  Company  made  no 
appearance.  The  other  remonstrators  appear- 
ed and  filed  several  motions  attacking  the  ju- 
rlsdlcti<m  of  the  cobrt  upon  various  grounds; 
which  it  will  not  be  necessary  to  set  oat  here, 
all  of  these  motions  being  orerruled  by  the 
court  On  the  IDth  day  of  March,  1912,  a 
trial  was  bad  in  the  superior  court  before  a 
jury  which  returned  a  verdict  against  the 
remouBtrators,  and  a  judgment  was  accord- 
ingly entered  In  conformity  therewith.  In 
due  time  the  remonstrators  other  tlian  the 
said  railway  company  filed  a  motion  for  a 
nen-  hearing,  whidi  was  overruled,  and  they 
have  brought  the  case  here  by  petition  in 
error  and  case-made. 

The  appellee  herein  has  moved  to  dismiss 
this  appeal  for  the  reason  Qiat  the  Kansas 
City,  Mexico  &  Orient  Railway  GcHnpany  hu 
not  been  made  a  party  to  this  appeal 
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Ttie  case-made  was  not  serred  on  said  rail- 
way company,  and  neither  was  It  served 
with  BummoiiB  In  enor,  and  It  bas  not  j(Aned 
In  tbe  appeal,  nor  waived  aerrice:  The  reo- 
Old  in  the  case  shows  that  the  tight  ot  way  at 
the  Bald  railway  company  runs  tlirongh  the 
territory  desired  to  be  annexed  to  the  town 
of  Thomas,  and  the  depot  was  In  this  same 
territory,  and  If  a  reversal  of  the  judgment 
of  the  trial  court  would  In  any  way  ^ect  the 
Interest  of  the  said  railway  company,  then 
the  motion  to  dismiss  should  be  snalained. 
It  is  apparent  at  once  that  its  Interest  will 
be  materially  affected.  As  It  made  no  fur< 
ther  protest  before  the  board  of  county  com- 
missioners other  than  to  file  the  motion  to 
dismiss,  and  did  not  def»id  in  the  gnperior 
eourt,  it  might  be  that  it  concluded  that  it 
would  be  to  its  best  intwest  to  be  annexed  to 
the  town  in  order  to  have  the  benefit  of  tbe 
police  protection  of  the  town  and  street  Im- 
provements, ete.  On  the  contrary.  Its  IntereM 
would  be  affected  by  bdi«  thus  annaed  to 
the  town,  in  that  Its  property  would  be  taxed 
for  the  si^qiwrt  o£  ttie  municipal  government, 
and  It  might  be  subject  to  possible  police  reg- 
ulation by  the  town  as  to  running  its  trains, 
eta  The  Judgment  entered  by  the  trial  court 
was  a  J(dnt  Judgment  against  all  of  the  par- 
ties in  the  territory  which  the  town  author- 
ities asked  to  be  annexed  to  the  town  and  In- 
cluded the  Kansas  Oitr,  Mexico  ft  Orient 
Hallway  Company,  and  If  the  said  railway 
Dompany  would  not  consent  to  join  in  tbe 
axtt>eal,  then  it  should  have  been  made  a  de- 
fendant in  error,  and  served  with  the  case- 
nu^e  and  summons  In  error.  It  has  become 
the  well-settled  law  of  this  state  that  all  par- 
ties against  whom  a  joint  Judgmmt  has  been 
rendered,  and  whose  Interest  will  be  affected 
the  reversal  of  the  judgment  on  appeal, 
must  be  made  parties  to  a  proraedlng  In  er^ 
ror  to  review  such  judgment,  and  a  failure 
to  Join  any  one  of  them,  either  as  plaintiff 
or  defendants,  is  grounds  for  dismissal  of  the 
cause.  United  States  Fidelity  &  Guaranty 
Co.  r.  Ballard,  145  Pac.  396;  Michael  v.  Isom. 
143  Pac  1058;  Syfert  v.  Murphy,  144  Pac; 
1022 ;  Vaught  T.  Miners'  Bank,  27  Okl.  100, 
111  Pac.  214;  Burns  v.  Toney,  27  Okl.  728, 
llT  Pac.  209;  Price  v.  Covington,  29  Okl.  854, 
IID  Pac.  626;  Bank  t.  Mergenthaler,  31  OkL 
633,  122  Pac.  607;  ScHaa.  t.  Paullln,  24  OkL 
642,  104  Pac.  365. 

rnie  pteintiffs  in  error,  In  d^KMltlm  to  the 
motion  to  dismiss  tbe  appeal,  advance  the 
proposition  that  the  proceedings  to  annex 
territory  to  a  town  is,  in  a  manner,  ex  parte 
and  also  in  rem,  and,  that  being  so,  that  there 
are  no  "necessary  parties,"  the  law  giving 
to  any  one  interested  the  individual  right  to 
appear  and  protest,  should  they  so  desire, 
against  the  annexation.  No  authorities  have 
been  cited  to  support  this  contention,  and  we 
have  been  unable  to  And  any  ourselves  after 
a  long  search. 

We  do  not  draw  the  distinction  interposed 


by  plaintiffs  in  wror,  and  are  luuible  to  dif- 
fM<entlate  thoe  Und  of  oases  from  those 
which  require  service  of  tbe  case-made  and 
summons  in  error  <»  all  parties  to  a  Joint 
Jndgmoat  who  refuse  to  join  In  the  appeal  it 
th^  interests  wlU  be  affected  by  ft  reversal 
of  the  Judgment  on  appeaL 

For  these  reaatma  the  appeal  should  be  dis- 
missed. 

PBR  OCBJAM.    Adopted  In  whole. 


CDELEB  et  aL  v.  RULAND.    (No.  6728.) 
(Supreme  Court  of  Oklahoma.   June  1,  1915.) 

(SyUahv*  by  ihe  Court.) 

Appeal        Ebbob  ^=9669  —  Case-Maob  — 
Time  to  Make  and  Sebtb-^uvobs— Ezpi- 

KATION  OF  TeBM. 

The  rule  that,  where  a  judge  pro  tempore 
makes  an  order  allowing  an  extension  of  time  to 
make  and  serve  case-made,  and  for  eu^gcstion 
'  of  amendments  thereto,  his  term  of  office  ceases 
upon  the  expiration  of  tbe  time  fixed  for  sug- 
gesting  amendmenta,  does  not  apply  where  one 
of  the  regularly  elected  district  jndees  oi  the 
state  is  assigned  to  hold  court  Id  another  dia- 
trict  under  the  provisions  of  section  194,  Wil- 
liams' Annotated  Constitution. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  2530-2545 ;  Dec.  Dig.  «=» 
569.] 

Error  from  District  Court,  Oklahoma 
County;   T.  L.  Brown,  Judge. 

Action  between  C.  Z.  Curlee  and  another 
and  Harry  F.  Rulaud.  From  the  Judgment 
the  parties  flrat  mentioned  bring  error,  and 
Ruland  moves  to  dismiss.   Motion  overruled, 

Morgan  &  Deupree,  of  Oklahoma  City,  for 
plaintiffs  In  error.  Keaton,  Wells  &  John- 
ston and  M.  S.  Singleton,  all  of  Oklahoma 
City,  for  defendant  in  error. 

HARI>T,  J.  Defendant  in  error  flies  mo- 
tion to  dismiss  for  the  reason  that  the  case- 
made  herein  was  not  settled  and  signed  by 
the  Judge  who  tried  the  case  at  a  time  when 
he  had  authority  or  Jurisdiction  to  do  so. 
This  case  was  tried  before  Hon.  T.  L. 
Brown,  regular  Judge  of  the  Second  Judicial 
district,  who  was  assigned  by  the  Chief  Jus- 
tice to  bold  a  term  of  court  la  Oklahoma 
county.  The  trial  commenced  on  the  12th 
day  of  February,  1014,  the  verdict  being  ren- 
dered on  the  13th,  motion  for  new  trial  filed 
the  13th,  and  overruled  on  the  14th,  at 
which  time  plaintiff  In  error  was  allowed  60 
days  in  which  to  make  and  serve  case-made 
upon  defend^t  In  error,  he  to  haye  10  days 
thereafter  In  which  to  suggest  amendments, 
and  seme  to  be  signed  and  settled  upon  5 
days'  notice  In  writing  by  either  party.  The 
case-made  was  served  April  13, 1014,  and  de- 
.fendant  in  error  waived  the  right  to  suggest 
amendments,  and  consented  that  same  might 
be  settled  and  signed,  and  case-made  was 
signed  and  settled  on  the  5th  day  of  May, 
1914,  at  Claremore,  Okl.,  In  the  Second  Jn- 
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didal  district  The  motion  is  based  upon 
the  position  that  Judge  Brown  was  a  spe- 
cial judge  or  judge  pro  tempore,  and  that 
under  the  former  decisions  of  this  court  he 
had  no  jurisdiction  or  authority  to  settle 
and  sign  the  case-made  after  the  time  fixed 
In  the  order  of  extendon  for  suggesting 
amendments  thereto,  and  in  support  of  this 
position  the  cases  of  City  of  Shawnee  v. 
State  Pub.  Co.,  33  Okl.  363,  125  Pac.  462, 
42  L.  R.  A.  (N.  S.)  616,  Co-op.  Gin  &  Elev. 
Co.  Y.  Asbury,  40  Okl.  141,  142  Pac.  802, 
and  Grayson  t.  Perryman,  25  Okl.  339,  106 
Paa  954,  are  cited. 

The  autlioritles  relied  upon,  In  our  judg- 
ment, do  not  support  the  contention  of  coun- 
sel. In  Grayson  y.  Perryman,  supra,  the 
precise  question  there  decided  was: 

"Where  a  Judge  from  one  district  is  desig- 
nated to  hold  a  term  of  court  in  another  dis- 
trict and  .presides  at  the  trial  of  a  cause,  within 
the  extended  time  he  may  aiga  and  settle  the 
case-made  in  the  state,  outside  of  the  district 
Id  which  the  cause  was  tried." 

It  Is  very  apparent  that  the  question  con- 
sidered by  the  court  there  was  the  author- 
ity of  the  judge  to  sign  and  settle  the  case- 
made  outside  of  the  district  in  which  the 
case  was  tried,  and  that  the  authority  of 
the  judge  under  the  circumstances  to  settle 
the  case  after  the  time  fixed  for  suggesting 
amendments  had  expired  was  not  presented 
to  or  decided  by  the  court 

In  the  following  cases:  Shawnee  t.  State 
Pub.  CJo.  supra;  Co-op.  Gin  &  Ele.  Co.  v. 
Asbury,  supra ;  Cautwell  v.  Patterson  et  al., 
147  Pac.  1190;  Oasner  v.  Wooley,  28  Okl. 
424,  114  Paa  700;  Horner  et  al.  t.  Goltry 
&  Sons,  23  Okl.  905,  101  Pac.  1111;  and 
City  of  Shawnee  t.  Farrell,  22  OkL  652,  08 
Pac.  942 — the  trial  judge  was  selected  for 
the  trial  of  each  particular  case,  and  in 
none  of  these  cases  was  the  trial  judge  one 
of  the  regularly  elected  district  judges  of 
the  state,  and  the  question  here  under  con- 
sideration was  not  presented  to  nor  decided 
by  the  court  in  the  decisions  in  any  of  those 
cases. 

The  latter  part. of  section  9,  art.  7,  Con- 
stitution (section  194,  Williams' Ann.  GonstO, 
is  as  follows: 

"In  case  of  the  illness  of  the  judge  elected  in 
any  district,  or  if  for  any  other  cause  he  shall 
be  unable  to  preside  in  the  district  in  which  he 
was  elected,  the  Chief  Justice  may  designate 
any  district  judge  in  the  state  to  hold  any  term 
of  court  in  said  district  in  lieu  of  the  judse 
elected  to  hold  the  courts  of  said  district. 
Wbenever  the  public  business  shall  require  it, 
the  Chief  Justice  may  appoint  any  district 
judge  of  the  state  to  hold  court  in  any  district 
and  two  or  more  district  judees  may  sit  in  any 
district  separately  at  the  same  time.  In  the 
went  any  jud^e  shall  be  diaqualiSed  for  any 
reason  from  trying  any  case  in  his  district,  the 
parties  to  such  case  may  agree  upon  a  judge 
pro  tempore  to  try  the  same,  and  if  such  parties 
cannot  agree,  at  the  request  of  either  party  a 
judge  pro  tempore  may  be  elected  by  the  mem- 
bers of  the  bar  of  the  district,  present  at  such 
term.  If  no  election  for  judge  pro  tempore 
shall  be  had,  the  Chief  Justice  of  the  state  shall 
designate  some  other  district  judge  to  try  such 
case." 


While  this  court  has  followed  the  role  an- 
nounced by  the  Supreme  Court  of  Kansas, 
with  reference  to  the  power  of  a  judge  pro 
tempore  to  sign  and  settle  a  case-made  after 
the  time  fixed  for  suggesting  amendments, 
and  In  so  doing  has  held  that  he  possesses 
no  such  authority,  yet  the  same  was  very 
reluctantly  done.  In  Ci^  of  Shawnee  t. 
State  Pub.  Co.,  supra,  this  language  was 
used : 

"The  writer  of  this  opinion,  uncontrolled  by 
the  farmer  decisions  at  tUs  conrt  and  of  the 
Supreme  Court  of  Kansas,  from  wbidi  state  our 
statute  of  procedure  has  been  adopted,  is  of  the 
opinion  that  the  sounder  and  more  just  rule, 
and  the  one  supported  by  the  best  reasoning,  it 
that  the  power  of  a  jndge  pro  tempore,  selected 
or  appointed  to  try  a  cause  in  which  the  regu- 
lar judge  is  disqualified,  does  not  cease  at  the 
end  of  the  trial,  but  that  his  power  continues 
with  snfficieot  authority  in  him  to  make  any 
and  all  orders  necessary  for  the  final  dispontion 
of  the  cause,  including  any  order  that  may  be 
necessary,  for  lodging  the  case  in  the  appellate 
<»urL  •  •  • " 

This  expression  of  the  writer  of  the  opin- 
ion In  that  case  well  expresses  the  present 
views  of  the  court  upon  this  question,  and, 
while  we  have  adhered  to  the  rule  already 
established,  we  do  not  feel  Justlfled  In  ex- 
tending the  rule  In  Its  application  any  fur- 
ther than  precedents  require. 

Under  the  foregoing  constltntional  provl- 
a\on  it  Is  seen  that,  upon  the  order  of  the 
Chief  Justice,  two  or  more  district  judges 
may  sit  In  any  district  separately  and  at 
the  same  time.  This  was  not  the  case  in  Ok- 
lahoma Territory,  nor  in  Kansas,  where  the 
rule  was  first  announced,  and  which  forms 
the  basis  for  the  holding  that  a  judge  pro 
tempore  may  not  sign  and  settle  a  case-made 
after  the  expiration  of  the  time  fixed  for 
suggesting  amendments.  In  Williams  et  aL 
V.  Stmss,  4  Okl.  160,  44  Pac  273,  It  wu 
held: 

"But  one  session  of  the  district  court  can  be 
held  in  the  district  at  one  and  the  same  time. 
A  jndge  pro  tempore  is  always  a  substitute, 
and  never  a  duplicate,  and  the  jurisdictian  ex- 
isting in  a  judicial  district  is  single,  indiviuble, 
and  not  susceptible  of  duplication." 

This  decision  follows  the  Kansan  cases, 
and  dtes  In  re  Mlllington,  24  Kan.  214,  and 
Cox  V.  State,  80  Kan.  202,  2  Pac.  105,  lu 
each  of  which  cases  It  is  held,  as  stated  In 
24  Kan.  214: 

"Whatever  provision  exists  for  judges  pro 
tem.  is  not  for  the  purpose  of  duplicating  or 
intn-ea^mr  the  jndidal  force,  but  to  preserve  & 
continuous,  though  slnirie,  force.  They  act  for 
and  in  the  absence,  sickness,  or  disqualificatbo 
of  the  dected  judge.  •  • 

An  examination  of  these  decisions  cleariy 
discloses  that  under  the  Constitutional  and 
statutory  provi^ous  existing  no  prorislon 
for  two  or  more  judges  sitting  separately  in 
the  same  district  at  the  same  time  was  cou- 
talned  In  the  laws  then  under  consideration. 
Nor  did  the  court  In  any  of  those  cases  liave 
a  situation  of  this  character  in  mind  at  the 
time  the  opinions  cited  were  written.  The 
judges  of  the  various  districts  of  this  state 
are  state  officers,  as  held  in  Mabeii  t.  Bos- 
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ser,  24  Okl.  588,  103  Pac  674,  and  Grayson 
T.  Ferryman,  supra. 

In  A.,  T.  &  S.  F.  R.  Co.  r.  Robinson,  29 
OkL  706,  119  Pac.  238,  Hon.  John  J.  Car- 
ney, one  of  the  judges  of  the  Thirteenth  dis- 
trict, had  been  asalKned  to  hold  court  In  Lin- 
coln county  by  the  Chief  Justice,  under  the 
constitutional  provision  above  quoted.  The 
case  was  tried,  and  on  April  30,  1910,  de- 
fendant was  allowed  60  days  within  which 
to  make  and  serve  case-made,  plaintiff  to 
have  10  days  In  which  to  suggest  amend- 
ments, and  case-made  to  be  settled  upon  5 
day^  notice  by  either  party  to  the  other. 
On  June  30,  1910,  Hon.  Roy  Hoffman,  the 
regular  judge  of  the  Tenth  district,  made  an 
order  allowing  defendant  60  days'  additional 
time  within  which  to  make  and  serve  case- 
made,  10  days  to  plaintiff  to  suggest  amend- 
ments, case-made  to  be  settled  upon  5  days' 
notice.  The  ease-made  was  served  on.  the 
27th  day  of  Angnst,  1910,  and  on  September 
3,  1910,  attorneys  for  plaintiff  therein  sug- 
gested amendments,  and  on  the  same  day 
notice  that  case-made  would  be  presented 
for  settlement  to  Judge  Carney  at  his  cham- 
bers at  Oklahoma  City,  on  September  12, 
1910,  was  served,  at  which  time  and  place 
case-made  was  settled  and  signed.  '  In  the 
opinion  it  iB  said : 

"The  attorney  for  the  plaintiff  moved  to  dia- 
miss  this  proceeding  in  error  on  the  grounds: 
First,  that  Judee  Carney  had  ceased  to  hold 
court  in  the  Tenth  district  court  judicial  dis- 
trict, under  the  oriKinal  appointment  by  the 
Chi^  Justice,  and  therefore  liad  no  authority 
to  settle  the  case-made  outside  of  said  district ; 
second,  that  the  time  allowed  the  defendant  in 
which  to  make  and  serve  case-made  having  ex- 
pired, together  with  the  time  to  suggest  amend- 
ments, such  time  was  of  the  essence  of  bis  ju- 
risdiction to  settle  and  siga  the  same,  and  there- 
fore he  was  without  authority  after  the  expi- 
ration of  such  time  to  settle  and  sign  such 
caBe*made.  The  first  proposition  has  been  de- 
cided adversely  to  the  movant's  contention  in 
Grayson  v.  Perryman.  25  Okl.  339.  106  Pac. 
954.  The  second  contention  has  also  been  de- 
termined adversely  to  him  in  the  following  Ok- 
lahoma case^ :  Barnes  v.  Lynch,  9  Okl.  11.  59 
Pac.  995;  Burnett  v.  Davis,  27  Okl.  124,  Ul 
Pac.  191." 

This  case,  with  the  authorities  dted,  we 
regard  as  squarely  In  point  against  the  con- 
tention of  defendant  in  error,  as,  under  the 
facts  of  that  case,  the  time  for  serving  case- 
made  expired  on  August  28,  while  the  case- 
made  was  in  fact  not  settled  until  Septem- 
ber 12,  1910,  which  was  after  the  time  fixed 
by  the  otAgx  for  suggesting  amendments, 
and  tbe  case-made  In  that  case  was  held  to 
be  valid,  and  It  was  further  held  that,  upon 
the  facts  therein,  the  judge  who  tried  the 
case  was  authorized  to  sign  and  settle  the 
same. 

The  case  of  Dobbs  v.  State,  6  Okl.  Cr. 
480,  114  Pac.  358,  115  Pac.  370,  decided  by 
the  Criminal  Court  of  Appeals  of  this  state, 
does  not  hold  to  the  contrary  view,  and, 
while  in  the  syllabus  and  In  the  opinion  on 
rehearing  that  court  refers  to  the  Judge  who 


was  assigned  by  the  Chief  Justice  to  try 
said  case  as  a  "judge  pro  tempore,"  yet  we 
think  this  Is  an  Incorrect  application  of  the 
term  based  vpon  the  case  of  Williams  et  al. 
T.  Struss.  The  precise  question  decided  in 
that  case  was  that  the  trial  judge,  who  had 
been  assigned  to  hold  court  outside  of  his 
district,  after  he  had  vacated  the  bench,  and 
after  an  order  allowing  an  extension  of  time 
made  by  him  had  expired,  was  without  pow- 
er to  grant  an  additional  extension  of  time 
to  make  and  serve  case-made;  which  hold- 
ing is  in  harmony  with  the  former  decisions 
of  this  court. 

We  therefore  held  that,  where  the  Chief 
Justice,  by  reason  of  the  Illness  of  the  reg- 
ular Judge,  or  where  for  any  other  cause  the 
regular  judge  is  unable  to  preside,  has  des- 
ignated another  district  judge  to  hold  any 
term  of  court  in  said  district  in  lieu  of  the 
judge  elected  to  hold  court  in  said  district, 
or,  whenever  the  public  business  shall  re- 
quire It,  the  Chief  Justice  has  appointed  a 
district  judge  to  hold  court  in  another  dis- 
trict than  his  own,  the  rule  contended  for 
as  applicable  to  Judges  pro  tempore  does  not 
govern  In  such  cases. 

The  motion  to  dismiss  is  therefore  over- 
ruled. All  the  Justices  concur,  except 
BBOWK,  J.,  absent  and  not  participating. 


GI^N  et  aL  T.  PAYNE  et  aL   (No.  4675.) 
(Supreme  Court  ^  Oklahoma.   June  15,  1915.) 

(ByJtabuM  hy  the  Court.} 

1.  Abatement  and  Revival  «=974,  75— Re- 
vivor —  DiSCBETZON  —  EXCLUSIVEKESS  OF 

Behest. 

Wlwr^  in  an  action  pending  in  the  district 
court  of  this  state  to  foreclose  a  mechanic's  lien, 
after  appearance  by  counsel  in  his  behalf,  Uie 
defendant,  title  owner  of  tbe  real  estate,  dies, 
leaving  a  widow  end  two  minor  children,  and 
after  the  lapse  of  mora  than  (me  year  from  the 
time  of  the  death  of  the  defendant,  and  also 
more  than  one  year  after  the  appointment  of 
an  administrator  for  his  estate,  tbe  plaintiff 
adis  leave,  and  is  permitted  by  the  court,  to  file 
an  amended  and  supidemental  petition  malting 
the  administrator  of  the  deceased  defendant's 
estate  and  also  his  widow  and  minor  children 
parties  defendant,  and  setting  up  in  said  amend- 
ed and  supplemental  petition  the  appearance  of 
defendant  by  counsel  In  said  case  before  his 
death,  and  the  au^stioa  of  death  by  said  coan- 
sel,  and  that  plaintiff  bad  no  knowledge  or  in- 
formation of  tbe  decease  of  defendant  until  sug- 
gested by  his  counsel  in  open  court,  which  was 
more  than  one  year  after  the  appointment  of  his 
administrator,  also  setting  up  a  full  record  of 
the  proceedings  of  said  cause,  in  which  no  lach- 
es appears  to  be  found  by  the  court,  and  there- 
after procures  summons  to  be  duly  and  legally 
served  upon  all  said  parties  defendant,  and  a 
guardian  ad  litem  appointed  for  said  minors, 
held,  that  said  cause  may,  in  the  sound  discre- 
tion of  tbe  trial  court,  be  revived  and  carried 
forward  to  final  judgment,  under  sections  4238, 
^48,  Wilson's  Rev.  &  Ann.  St  1903,  wbidb  are 
sections  5572,  5684,  Comp.  Laws  1909,  and  In 
force  at  that  time;  and  heJd,  further,  that  arti- 
cle 19,  c.  66,  Wilson's  Rev.  &  Ann.  St.  1903, 
limiting  the  time  within  which  revivor  of  ac- 
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tlons  could  be  made  to  "one  year  from  the  time 
it  could  have  been  first  made,"  is  not  eicclusire. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Big.  S§  429-431,  433-440, 
442-444;  Dec.  Dig.  «=>74,  75.] 

2.  Appeal  amd  Ebrob  «&=>1008  —  Review  — 

FiNDiNQS  OF  Fact. 

Where  contention  arises  in  an  action  pend- 
ing in  the  trial  court  as  to  whether  an  attornpy 
of  record  in  the  case  was  authorized  to  so  ap- 
pear by  the  party  for  whom  he  entered  appear- 
ance, and  testimony  is  heard  by  the  court  nn 
that  issue,  and  decision  rendered  thereoo,  this 
conrt  will  not  disturb  tbe  findings  and  nilingB  of 
the  trial  court  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  395&-3960.  39ffii-8969; 
Dec.  Dig.  «»1008.] 

CcnumiBslaDers'  Opinion,  Divlsioa  No.  4. 
Srror  from  District  Court,  Comancbe  Coun- 
ty; J.  T.  Johnson,  Judge. 

Actl<m  by  Charles  W.  Payne  and  others 
against  Mary  Kline  Glenn  and  others.  Judg- 
ment for  plaintiffs,  and  defatdants  bring 
ror.  Affirmed. 

Hatch  &  Middl^rook,  of  Kansas  City,  Mo., 
and  Charles  C.  Black,  of  Lawton,  for  plain- 
tiffs in  error.  Fain  &  Young,  of  Lawton,  for 
defendants  in  error. 

BOBBERTS,  O.  ^Is  is  an  acU<nt  to  fore- 
close a  mechajolc's  lien,  and  comes  here  on 
appeal  from  the  district  conrt  cft  Comanche 
county.  It  appears  from  the  record  that  in 
1007  J.  S.  Glenn,  for  the  purpose  of  aiding 
his  brother,  D.  D.  Glenn,  one  of  the  defend- 
ants herein,  furnished  him  money  for  the 
purpose  of  buying  a  lot  In  tbe  city  of  Law- 
tcm  and  building  a  house  thereon,  with  the 
understanding  and  agreement  ttiat  the  title 
to  the  premises  should  be  and  remain  In  J. 
S.  Glemi,  but  to  be  used  and  occupied  by  D. 
D.  Glenn  so  long  as  he  ndght  live.  The 
brother,  D.  D.  Glenn,  accepted  the  uumey 
($1,900),  bought  the  lot,  in  name  of  J.  S. 
Glwm,  and  entered  into  a  contract  with  de- 
fendant J.  T.  Powell  to  erect  a  house  there- 
oa  Powell  bought  the  material  of  defend- 
ant in  error  Ctiarles  W.  Payne,  and  erldently 
failed  to  pay  the  entire  bill,  leaving  a  bal- 
ance of  $101.32,  to  recover  which  this  action 
Is  brought.  It  must  not  be  overlooked  that  the 
title  is  now  and  always  has  been  in  tbe  name 
of  J.  S.  Glenn,  who  died  January  22,  1009, 
leaving  as  his  heirs  his  widow,  Mary  Kline 
Glenn,  and  two  minor  children,  James  Scott 
Glenn  and  Mary  Elizabeth  Glenn.  The  court 
records  show,  and  it  is  admitted,  that  the 
following  proceedings  were  had  in  the  trial 
court: 

"October  6,  1907.  Plaintiff  Charles  W.  Payne, 
materialman,  filed  mechanic's  lion  for  balance 
due  on  account  for  material,  $461.32. 

*X)ctober  7,  1907.  Notice  of  lien  'to  J.  8. 
Glenn,  owner  of  lot  18,  in  blodc  4^  Beal  addi- 
tion to  tbe  city  of  Lawton,  the  occupant  or  oc- 
cupants of  said  premises,  and  whom  it  may  con- 
cern.' [Served  'upon  D.  D.  Glenn,  the  occupant 
of  said  premises,  by  delivering  to  him  a  true 
copy  of  the  notice.'] 


"October  5,  1908.  Petition  filed  for  forr^lowure 
of  mechanic's  lien  for  material  furnished  nDd<?r 
an  alleged  contract  with  J.  S.  Glenn,  ownfr. 
through  J.  T.  Powell,  contractor,  and  Bummon^ 
issued  ajtainst  J.  S.  Glenn  and  J.  T.  Powt'lL 
[Summons  returned  'not  found'  as  to  J.  S. 
(ilenn.  No  alias  snmmcma  was  issiud,  and  no 
summons  nor  publication  notice  was  ever  served 
on  J.  S.  Glenn.] 

"January  22,  1909.  J.  S.  Glenn  died. 

"March  5,  1900.  U.  C.  Moore  filed  motinn  to 
make  definite  and  certain,  signed  'IT.  C.  Moore, 
Attorney  for  Defendants.'  [But  J.  S.  Ol>nn 
was  dead,  and  it  is  denied  that  Moore  was  ev<-r 
authorized  to  appear  at  any  time  for  J. 
Glenn.] 

"March,  1000.  Mary  Kline  Glenn  was  ap- 
pointed administratrix  with  will  annexed  of  J. 

S,  Glenn  estate. 

"January  17,  1910.  Motion  to  make  definite 
and  certain  argued.  [U.  O.  Moore  appearing  os- 
tensibly for  the  defendants.] 

"November  17,  1910.  Motion  to  make  definite 
and  certain  overruled ;  defendants  given  five 
days  to  plead. 

"December  21.  1910.  Defendant  PoweU,  by  V. 
O.  Moore,  attorney,  suggests  death  of  J.  S. 
Glenn.  [Lacking  eighteen  days  of  being  two 
years  after  death  of  J.  S.  Glenn  and  nearly  two 
years  after  administratrix  had  been  appointM.l 

"January  7,  1911.  Notice  by  plaintiff  of  appli- 
cation for  revivor  filed.  [To  be  heard  Felva- 
ary  10, 1911,  one  year,  eleven  months,  and  eight- 
een days  after  death.] 

"January  10,  1011.  Notice  of  application 
served  oil  D.  D.  and  Mrs.  D.  D.  Glenn. 

"January  10, 1911.  Motion  for  revivor  filed  by 
plaintiff. 

"January  10,  1911.  Order  of  revivor  Bgned 
by  Judge  and  nicd.  [lacking  twelve  days  of  be- 
ing two  years  after  death,] 

"January  18,  1811.  Notice  of  revivor  served 
on  Glenn  widow  and  children  filed.  [Two  yean 
and  one  day  after  death.] 

"January  23,  1911.  Mary  Kline  Glenn,  widow 
and  administratrix  of  the  estate  of  J.  S.  Glenn, 
deceased,  made  a  special  appearance  and  moved 
tbe  court  to  set  aside  the  order  of  revivor  made 
and  filed  January  10,  1911,  for  tbe  reasons:  (1) 
That  J.  S.  Glenn  died  January  22,  1900.  and 
Mary  Kline  Glenn  was  appointed  administra- 
trix March,  1909.  (2)  No  summons  or  oervice 
by  publication  was  ever  had  upon  J.  S.  Glonu, 
and  he  never  appeared  nor  authorized  any  per- 
son to  appear  for  him  in  the  action.  (3)  Thit 
no  summons  has  ever  been  served  upon  stud 
Mary  Kline  Glenn,  and  she  has  not  appeared  to 
the  action,  nor  authorized  any  one  to  appear  for 
her.  (4)  That  she  has  not  consented,  and  does 
not  now  consent,  to  the  revivor.  (5)  That  no 
summons  has  ever  been  served  upon  any  of  the 
parties  mentioned  in  the  order  of  revivor  as 
heirs,  devisees,  or  representatives  of  said  J.  ^. 
Glenn,  deceased,  and  neither  of  them  has  ap- 
peared to  the  action,  nor  authorized  any  other 
person  to  appear  for  them.  (6)  That  neither  of 
the  persons  mentioned  in  the  order  of  revivor 
consents,  or  has  consented,  to  the  revivor.  (7) 
That  more  than  one  year  elapsed  between  the 
time  tbe  order  of  revivor  might  have  been  first 
made  and  the  time  the  application  was  made. 
(S)  'That  no  application  for  said  order  was  made 
until  after  the  expiration  of  one  year  from  tiie 
time  the  order  might  have  been  first  made^  (9) 
That  no  good  and  sufficient  notice  of  the  appli- 
cation for  such  order  was  served  upon  the  per- 
sons mentioned  in  tbe  said  order  as  heirs,  repre- 
sentatives, or  successors,  in  the  manner  and 
form  as  reQuired  by  law. 

"March  10,  1911.  The  court  beard  and  con- 
sidered tiie  motion  of  Mary  Kline  Glenn,  ad- 
ministratrix, appearing  specially,  to  set  aside 
tbe  order  of  revivor  heretofore  entered  January 
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10,  ISll.  aod  made  fiodlogs  and  order  as  fol- 
lows :  (1)  That  the  motioii  for  levivor  was  filed 
January  10,  1911.  (2)  That  notice  of  that  mo- 
tion was  served  on  the  widow,  Mary  Kline 
Glenn,  and  children  of  J.  S.  Glenn,  deceased,  on 
January  21,  1911.  (3)  That  defendant  J.  S. 
Glenn,  deceased,  died  Janaary  22,  1909.  (4) 
That  Mary  Kline  Glenn  was  appointed  and 
qualified  as  the  administratrix  in  March,  1909. 
(5)  That  no  summons  in  said  action  was  served 
either  in  person  or  by  publication  upon  J.  S. 
Glenn  during  his  lifetime,  and  that  he  made  no 
appearance  to  said  action,  except  such  appear- 
ance or  appearances  as  are  shown  by  the  records 
of  this  court  in  this  cause  to  have  been  made 
by  U.  C.  Moore.  (6)  That  no  summons  has  beou 
■erved  upon  Mary  Kline  Glenn,  or  either  of  the 
other  persons  named  in  the  plaintiff's  motion  for 
revivor.  (7)  That  neither  of  them  have  appear- 
ed to  the  action,  except  specially  for  motion  to 
set  aside  the  order  of  revivor.  (8)  That  Mary 
Kline  Glenn  has  not  at  any  time  consented,  and 
does  not  sow  consent,  to  the  revival  of  this  ac- 
tion.. <9)  That  neither  of  the  other  persons 
mentioned  in  the  motion  for  revivor  have  ever 
consented  to  the  revivor.  (10)  That  no  guard- 
ian has  ever  been  appointed  for  the  minors,  and 
no  person  has  been  authonzed  to  appear  or  to 
consent  to  revivor  for  them.  (11)  That  death  of 
J.  S.  Glenn  was  suggested  by  u.  C.  Moore,  at- 
torney for  defendant  Powell,  December  21,  1910. 
(12)  That  plaintiff  Payne  and  his  counsel  denj/ 
Imoideige  of  Glenn's  death  previous  to  said  sug- 
gestion. (13)  That  Mary  ETIine  Glenn,  adminis- 
tratiix,  denies  that  Attorney  U.  G.  Moore  ever 
bad  any  authority  to  represent  or  appear  in  this 
action  for  said  J.  S.  Glenn,  deceased,  and  de- 
nies that  she  has  ever  authorized  said  Moore  to 
make  any  appearance.  At  this  time  Mary  KUne 
Glenn  offered  evidence  to  prove  that  said  U.  C. 
Moore  was  never  authorized  to  appear  for  said 
J.  S,  Glenn,  or  his  heirs  or  representatives, 
which  offer  was  refused  by  the  court,  to  which 
mliog  and  refusal  said  Mary  Kline  Glenn,  ad- 
ministratrix, excepted.  (14)  That  said  order  re- 
viving this  action  was  made  without  the  con- 
sent of  said  representatives  or  any  of  the  heirs 
of  J.  S.  GlcDD,  deceased,  but  was  made  within 
one  year  from  the  time  it  could  have  been  first 
made." 

This  ftndlng,  that  the  order  was  made 
within  one  year  from  the  time  it  could  have 
been  first  made,  was  afterwards  in  the  final 
judgmeot  reversed  by  the  court  in  the  fol- 
lowing  language: 

"Finds  the  facta  as  heretofore  found  and  en- 
tered in  the  journal  entry  of  March  10,  1911, 
with  the  exception  of  the  finding  in  the  said 
journal  entry  to  the  effect  that  the  order  re- 
viving this  action  was  made  within  one  year 
from  the  time  it  could  have  been  first  made, 
which  special  finding  is  hereby  expressly  revers- 
ed, withdrawn,  and  expunged  from  the  record." 

Upon  the  foregoing  record  and  findings  of 
fact  t2ie  court  concluded  that  the  action  bad 
been  legally  and  pnqjierly  revived,  and  there- 
apon  overruled  the  iuoti<m  to  set  aside  the 
order  of  reriror,  and  further  ordered  that 
the  action  stand  revived  in  name  of  I>.  D. 
Glenn,  Mrs.  D.  D.  Glenn,  J.  S.  Glenn,  and 
Hary  Glenn,  Jr.,  children  of  J.  S.  Glenn,  de- 
ceased, and  Mary  Kline  Glenn,  administra- 
trix of  J.  S.  Glenn,  deceased,  to  all  of  which 
Mid  order  exceptkms  were  duly  taken  and 
allowed. 

After  OTerrullng  the  motion  to  set  aside  the 
order  of  revivor,  the  defendants  Glenn  moved 
to  dismiss  the  action,  tor  the  reason  that  no 
service  of  summons,  nor  service  by  publlca- 
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tlon,  was  had  i^Km  the  defendant  J.  S.  Glenn 
within  CO  days  from  the  ctate  of  filing  the 
petition,  and  no  appearance  was  «itered  in 
said  cause  by  said  J.  S.  Glenn,  nor  by  any 
other  person  by  bis  authority.  Said  motion 
was  overruled,  and  exceptions  saved. 

Tliereafter,  on  November  27.  1911,  the 
plaintiff  Payne,  upon  leave  of  the  court,  fil- 
ed an  amended  and  supi^meutai  petition, 
setting  up  his  claim  for  balance  due  for  ma- 
terial, and  also  the  matters  of  record  herein 
above  set  out,  tending  to  show  appearance  of 
J.  S.  Glenn  by  Attorney  U.  C  Moore^  and  al- 
so reciting  the  records  and  rulings  of  the 
court  on  the  matters  of  revivor  and  appoint- 
ment of  guardian  ad  litem  for  minor  heirs, 
and  that  deceased  was  a  nonresident  of  the 
county,  and  plaintiff  had  no  kuowled^  of  his 
death  until  it  vras  suggested  In  open  court  by 
his  attorney,  U.  C.  Moore,  on  December  21, 
1910.  To  this  amended  petition  defendants 
Glenn  filed  motion  to  strike,  because  of  lach- 
es in  filing  same.  The  motion  was  overruled 
by  the  court,  and  exceptions  allowed. 

Plaintiff  by  leave  of  court  filed  amendment 
to  amended  and  supplemental  petition,  by  al- 
leging that  on  October  5,  1908,  J.  S.  Glenn 
could  not  be  found  In  Comanche  county,  and 
on  October  7th  an  affidavit  to  that  effect  was 
filed,  and  notice  of  mechanic's  lien  served  on 
occupant. 

Defendants  Glenn  filed  demurrer  to  said 
petition,  which  was  overruled,  and  exceptions 
saved.  Thereupon  the  defendants  Glenn, 
having  been  made  parties  defendant  by  the 
amended  and  supplemental  petition,  filed 
their  answer,  ailing: 

"That  court  has  no  jurisdiction  either  of  per- 
sons of  defendants  or  subject  of  the  action  ;  that 
no  legal  notice  in  writing  of  the  filing  of  mo- 
cbanlc's  lien  was  ever  served  upon  J.  S.  Glenn, 
owner,  or  npon  the  owner  of  the  land,  or  upon 
the  owner  of  the  improvements;  that  no  sum- 
mons, personally  or  by  publication,  was  ever 
served  upon  J.  S.  Glenn,  and  that  J.  R.  Glenn 
never  appeared,  nor  authorized  any  other  per- 
son to  appear  for  him,  and  particularly  not 
U.  C.  Moore ;  that  no  contract  between  defend- 
ants Powell  and  J.  S.  Glenn,  deceased,  was  ever 
made  as  alleged  in  the  petition ;  that  no  defend- 
ant, heir,  representative,  or  successor  has  ever 
consented  or  does  now  consent  to  the  revivor. 
No  legal  notice  was  ever  served  on  any  heir, 
representative,  successor,  or  defendant  of  the  ap- 
plication for  revivor,  and  no  order  of  revivor 
was  made  within  one  year  front  the  time  It  could 
have  been  first  made. 

'That  the  action  was  filed  October  5,  1908. 

"That  J.  S.  Glenn  died  January  22,  1909. 

"That  Mary  Kline  Glenn  was  appointed  ad- 
ministratrix in  March,  1909. 

"That  death  of  Glenn  was  suggested  December 
21.  1910. 

"The  amended  and  supplemental  petition  was 
filed  November  27, 1911. 

"More  than  three  years  from  commencement 
of  action. 

"More  than  two  years  after  the  death  of  J.  S. 

Glenn  and  appointment  of  his  administratrix, 

and  almost  a  year  after  his  death  was  sug- 
gested in  the  case. 

"That  defendants  deny  all  allegations  of  plain- 
tiff, except  that  Mary  Kline  Glenn  is  widow  and 
administratrix*  and  that  James  Scott  Glenn 
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aod  Bfary  SHizabeth  Glenn  are  minor  children, 
of  J.  S.  Glenn,  deceased. 

"Tliat  defenaanta  reassert  all  auctions  con- 
tained in  motions  preriousl^  filed  by  them  and 
demand  judgment  for  all  proper  relief." 

To  these  answers  plalDtifE  filed  general  de- 
nials. Trial  was  had  to  the  court,  and  judg- 
ment and  decree  of  foreclosnre  rendered  for 
the  amount  claimed. 

For  reversal  of  this  Judgment  the  plalntlfl 
In  error  relies  upon  two  assignments: 

I.  The  court  had  no  Jurisdictlcm  to  make 
the  order  of  revivor. 

II.  The  court  erred  In  overruling  the  mo- 
tion for  new  trial. 

(1)  In  support  of  the  first  assignment 
counsel  for  plaintiff  in  error  insist  that  there 
was  no  mechanic's  lien  against  the  property, 
and  therefore  no  foundatlMi  for  the  cause 
of  action  agalnat  Glenn. 

(2)  No  1^1  notice  in  writing  of  the  filing 
of  a  mechanic's  lien  was  ever  served  on  J.  S. 
Olenn,  owner,  or  upon  the  owner  of  the  im- 
proTements,  and  no  statement  was  served  up- 
on the  occupant. 

As  to  these  two  contentions,  in  support  of 
the  flrat  assignment  of  error,  we  have  care- 
fully examined  the  records,  and,  while  there 
are  grounds  for  technical  objections  to  the 
manner  In  which  these  servtces  wwe  made, 
including  the  sufficiency  of  the  notice  of  the 
filing  of  mechanic's  lien,  they  include  mixed 
questions  of  law  and  fact,  which  were  pre- 
sented to  the  trial  court,  passed  upon  by  him, 
and  we  are  not  inclined  to  interfere  with  hla 
findings  and  concluaions  in  those  matters. 

[2]  (3)  The  question  as  to  the  appearance 
of  U.  G.  Moore  as  attorney  for  the  defendant 
upon  the  merits  of  the  case  depended  entire- 
ly upon  questions  of  fact,  upon  which  evi- 
dence was  lntn>duced  before  the  trial  court, 
and,  the  court  having  found  in  Ikvor  of  the 
ai^earance,  this  court  will  not  disturb  that 
finding. 

[1]  This  brings  us  to  the  most  diOIcult 
proposition  in  this  case;  that  Is,  that  the  ac- 
tion was  not  revived  In  tbe  manner  nor  with- 
in the  time  fixed  by  the  statute.  We  gather 
from  tbe  brief  of  phiintifls  in  error  that  coun- 
sel contends  that  article  18,  c.  87,  Comp.  L. 
Oia  1909,  which  was  in  force  during  all  of 
the  times  involved  herein.  Included  the  only 
remedy  by  which  actions  could  be  revived, 
and  that  section  6957  of  that  article  fixes  a 
positive  limitation  of  the  time  within  which 
a  revivor  of  action  of  this  hind  can  be  mada 
This  section  Is  as  fbllows: 

"An  order  to  revive  an  action  against  the  rep- 
resentatives or  successors  of  a  defendant  shall 
not  be  made  without  the  consent  of  such  repre- 
sentatives or  successors,  unless  in  one  year  from 
the  time  it  could  have  been  first  made." 

We  have  examined  the  former  decisions  of 
this  court  carefully,  and  are  compelled  to  say 
that  the  earlier  decislona  appear  to  us  to 
have  all  been  one  way  upon  that  proposition, 
and  fully  sustain  the  contentions  of  the  plain- 
tiff In  error.  Along  that  line  we  are  tempted 
here  to  quote  the  language  of  Justice  Garber 


in  a  decision  of  the  Snpreme  Gonrt  ot  tbe 
territory  in  Glazier  t.  Heueybuss,  19  Okl.  Sl«^ 
322,  9  Pac.  872,  874,  as  follows : 

"^ere  is  either  a  limitation,  or  there  Is  none. 
•  •  •  If  there  is,  in  the  language  of  the 
statute,  'the  order  of  revival  may  be  made  forth- 
with, but  shall  not  be  made  without  tbe  couscnt 
of  the  defendant  after  the  expiration  of  one  year 
from  the  time  tbe  order  might  have  hecn  fit«t 
made.'  Without  a  revivor  an  action  abates  up- 
on the  death  of  the  purty^and  without  a  statute 
there  can  be  no  revival.  The  language  '.shall  not 
be  made*  is  peremptorily  prohibitive.  It  impos- 
es an  absolute  prohibition  upon  the  granting  of 
the  order  after  the  lapse  of  one  year  aftor  the 
time  when  it  'might  have  been  made.'  At  tbe 
expiration  of  that  time  the  right  ceases  to  ex- 
isL  •  •  *  Tiie  limitation  of  revivor  is  arbi- 
trary, exacting,  requiring  diligence,  good  faith, 
prompt  action,  and  he  who  seeks  its  benefits 
must  be  able  to  show  that  he  has  complied  with 
all  its  terms." 

It  is  admitted  that  the  role  above  laid 
down  was  sometimes  harsh;  but,  as  stated  by 
the  court,  that  is  a  matter  with  which  the 
law-making  branch  of  the  government  must 
deal,  and  cannot  be  left  to  this  department  to 
enact  judicial  legislation.  There  are  also  a 
number  of  other  states  which  have  always 
held,  and  are  still  holding,  to  the  strict  con- 
struction of  the  statute  of  limitation  in  that 
particular,  and  it  is  the  general  rule,  where 
the  statute  prescribes  a  time  within  which 
applications  to  continue  or  revive  an  action 
shall  be  made,  a  failure  to  apply  for  revival 
within  the  time  prescribed,  is  fatal.  It  was 
so  held  In  the  following  cases  In  tbe  state  of 
Kansas,  from  whence  our  statute  was  talien: 
Steinbach  v.  Murphy,  70  Kan.  487,  78  Pac 
823;  Heaves  v.  Long,  63  Kan.  700,  66  Paa 
1030;  Berkley  v.  Tootle,  62  Kan.  701,  64 
Pac.  620;  N.  H.  Banking  Co.  v.  Ball,  5T 
Kan.  812,  48  Pac.  137;  Tefft  v.  Citlsens'  Bank, 
36  Kan.  457,  13  Pac.  783,  and  a  number  of 
other  cases.  Taking  into  consideration  the 
number  of  authorities  which  support  the 
contentions  of  plaintiff  In  error,  we  are  not 
surprised  that  they  earnestly  contend  for 
that  proposition.  Notwithstanding  that  fact* 
the  stringent  rule  laid  down  and  still  main- 
tained In  many  of  the  states,  as  hereinbefore 
related,  has  been  modified  by  this  court,  to 
the  extent  that  the  strict  rule  and  remedy 
above  stated  is  not  exclusive,  and  a  more 
generous  and  Just  rule  is  now  established  in 
this  state,  leaving  It,  to  a  large  extent,  In  tbe 
discretion  of  the  trial  court  as  to  whether 
the  action  should  be  revived.  Of  course,  this 
discretion  must  be  exercised  In  a  sound  and 
reasonable  way,  and  be  governed  and  con- 
trolled by  the  facts  In  each  particular  case. 

The  new  rule  to  which  we  refer,  establlsb- 
ed  In  this  state,  la  laid  dovm  In  Boyes  et  al. 
V.  Masters  et  al.,  28  Okl.  400,  114  Pac.  710. 
33  L.  &  A.  (N.  S.)  576.  That  was  a  case  in 
which  plaintiff  sought  to  foreclose  a  mort- 
gage. Pending  tbe  action,  the  dtfoidant 
mortgagor  died,  leaving  surviving  him  a  wid- 
ow and  five  children,  three  of  whom  were 
minors,  all  of  whom  appear  by  attorney,  aud 
after  guardian  ad  litem  had  been  uppolntea 
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for  said  minors,  said  widow  and  adult  belrs 
for  themselves,  and  Bald  minors  by  tbeir 
guardian,  answered,  and  after  Judgment  in 
their  laror,  proceedings  In  error  therein 
were  commenced  by  plalntlfT  In  the  Supreme 
Court  of  the  territory,  pending  which  said 
widow  died,  after  the  submission  and  before 
a  decision  of  said  cause  in  said  court;  and 
after  mandate  to  the  trial  court,  plaintiff,  by 
supplemental  petition  filed,  sought  to  bring 
in  the  executors  of  both  parties,  but  was  met 
with  a  motion  to  dismiss  the  cause  on  the 
ground  of  failure  to  revive  against  the  minor 
heirs,  and  that  more  than  one  year  had  expir- 
ed since  the  death  of  the  widow.  The  con- 
tention that  the  action  could  not  be  main- 
tained, for  the  reason  ttiat  the  case  had  not 
been  properly  revived  within  one  year  from 
the  time  when  It  could  have  been  first  made, 
was  sustained  by  the  court,  and  upon  that 
ruling  the  catie  was  brought  to  this  court, 
where  the  ruling  was  reversed.  In  passing 
upon  the  question  involved.  Chief  Justice 
Turner,  speaking  for  the  court,  held  that 
the  remedy  hereinabove  referred  to,  provided 
in  article  18,  chapter  87,  Snyder's  Statutes, 
which  tucludes  section  5957,  limiting  the  time 
within  which  revivor  might  be  had  to  "one 
year  from  the  time  It  could  have  been  first 
made,"  was  not  exclusive,  but  that  said 
cause  could  be  revived  or  carried  on  under 
sections  4238  and  4348  of  Wilson's  Rev.  Stat 
1003,  which  are  sections  5572  and  5684,  re- 
spectively, in  Snyder's  Rev.  Statutes  1909. 

Said  sections  are  set  out  In  full  in  that 
decision,  much  of  which  we  repeat  herein,  for 
the  reason  that  It  la  especially  instructive, 
and  clearly  lays  down  the  rule  to  be  here- 
after followed  In  this  state  In  that  regard. 
The  language  of  that  case  peculiarly  applica- 
ble is  as  follows: 

"After  service  by  publication,  •••  de- 
fendants* attorney  appeared  and  contended  to 
the  court  in  subatance  *  •  •  that  *  •  * 
at  the  time  of  the  'revivor  against  the  hefrs  of 
•  •  •  deceased  three  of  said  heira  were  mi- 
nors ;  that  DO  service  of  a  motion  to  revive  said 
action  had  ever  been  served  on  them,  by  reason 
of  which  said  pretended  order  of  revivor  agalnsc 
them  was  void  ;  that  after  the  death  of  *  *  • 
deceased  said  proceeding  in  the  Supreme  Oonrt 
of  the  territory  of  Oklahoma  was  not  thereafter 
revived  in  said  court;  that  all  sutnequent  pro- 
ceedings In  said  court  were  void;  that  at  the 
time  of  the  revivor  of  the  cause  In  the  district 
court  against  the  heirs  of  deceased  more  thnn 
one  year  bad  elapsed  from  the  tUne  of  her  death, 
and  for  that,  and  the  farther  reason  that  said 
order  of  revivor  was  entered  without  the  consent 
of  the  defendant!  in  said  action,  the  some  was 
void— and  moved  to  dismiss  the  cause  at  plain- 
tiffs'  costs." 

After  disposing  of  other  matters  in  the 
case,  tbe  court  proceeded  to  pass  upon  the 
motion  to  dismiss  in  the  following  language: 

"ABsuming,  out  of  an  abundance  of  caution, 
as  plaintiffs*  counsel  has  done,  that  upon  the 
sugRestion  of  the  death  the  suit  was  not  properly 
revived  in  tbe  district  court  ageioat  his  minor 
heirs  by  consent  and  the  order  of  court  thereup- 
on entered,  and  further  assuming  with  counsel 
for  both  sides  that  said  heirs  and  the  executors 
of  tiie  last  will  of  the  deceased  and  his  wf^w, 
"are  necessair  parties  to  the  action  of  foreclo- 


sure set  forth  in  the  original  petition,  the  only 
question  passed  on  by  tbe  trial  court,  and  which 
is  for  us  to  determiae,  is  whether  the  summary 
method  of  revivor  of  actions  prescribed  by  arti- 
cle 19  of  chapter  66  of  Wilson's  Revised  and 
Annotated  Statutes  of  Oklahoma  Is  exclusive, 
and,  if  not,  whether  under  sections  4238  and 
4348  of  said  statutes  the  court  should  have  per- 
mitted by  this  proceeding  a  revivor  of  this  ac- 
tion against  said  heirs  and  the  executors  of  said 
Wickard  and  Dora  M-,  his  wife. 

"Section  4238  of  Wils<m*s  Revised  and  An- 
notated Statutes  of  Oklahoma  provides:  'An  ac- 
tion does  not  abate  by  the  death  or  other  disa- 
bility of  a  party,  or  by  the  transfer  of  any  inter- 
est therein  dnrlng  its  pendency,  if  the  cause  of 
acti<m  survive  or  continue.  In  case  of  the  death 
or  other  disability  of  a  party,  the  court  may  al- 
low the  action  to  continue  by  or  against  his  repr 
resentatives  or  successors  in  interest.  In  case 
of  any  other  transfer  Of  Interest,  the  action  may 
be  continued  in  the  name  of  the  original  party, 
or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substttoted  in  the  action.' 

"Article  10,  c  6^  provides,  in  substance,  for 
the  revivor  of  the  action,  when  It  survives,  by  a 
conditional  order  of  coart  to  be  made  in  term 
or  by  a  judge  if  in  vacation.  It  provides  a  meth- 
od of  service  of  the  order  and,  if  sufiicieot  cause 
is  not  shown  against  the  revivor,  the  action 
stands  revived.  It  further  provides,  in  sub- 
stance, that  the  order  cannot  be  made  except 
by  consent  within  one  year  from  tbe  time  it 
could  have  been  first  made.  The  right  to  revive 
luder  this  artide  does  not  depend  on  the  discre- 
tion of  the  court  or  judge  maiciug  tbe  order,  but 
under  the  conditions  and  within  the  time  there- 
in limited  is  a  matter  of  righL  Kilgore  v.  Yar- 
nell  et  al.,  24  OkL  52o,  103  Pac.  608. 

"Section  4348  reads :  'Either  party  may  be  al- 
lowed, on  notice,  and  on  such  terms  as  to  cost  us 
the  court  may  prescribe,  to  file  a  supplcmieutal 
petition,  answer,  or  reply,  alleging  facts  materi- 
al to  tbe  case,  occurring  after  the  former  peti- 
tion, answer,  or  reply.' 

"Construing  similar  statutes,  tbe  followins 
cases  bold  that  tbe  method  provided  in  article 
19  of  chapter  66,  supra,  is  not  exclusive  of  the 
right  of  the  court  to  permit  it  to  be  prosecuted 
against  the  representatives  of  a  defendant,  as 
provided  in  section  4:^38,  supra,  and  to  revive  it 
by  supplemental  petition,  as  provided  for  in  the 
last  section  of  the  statute  cited:  Carter  v.  Jen- 
nings, 24  Ohio  Sl  182-  Black  v.  Uill,  29  Otiio 
St.  87;  Fox  v.  Abbott,  12  Neb.  333,  11  N.  W. 
303;  Rakes  v.  Brown,  34  Neb.  304,  51  N.  W. 
848;  Hunter  v.  Leahy,  18  Neb.  81,  24  N.  W. 
680;  Alissouri  Pacific  B.  Ca  v.  Fox,  60  Neb. 
746,  77  N.  W.  180. 

"The  leading  case  on  the  subject  seems  to  be 
Carter  v.  Jennings.  24  Ohio  St  182.  That  wus 
a  suit  for  the  cancellation  of  a  note  and  mort- 
g^e.  SubBegnent  to  the  filing  of  the  report  of 
the  referee  the  defendant  died  and  letters  of 
administration  were  granted  on  his  estate.  Aft- 
er more  than  one  year  had  expired  from  t^e  date 
of  his  death,  plaintiff  applied  for  an  order  to  re- 
vive the  action  against  nis  administrators.  The 
order  was  granted,  as  also  was  leave  to  plain- 
tiif  to  file  a  supplemental  petition  to  revive  the 
action  against  said  administrators.  Among  the 
defenses  pleaded  was  that  there  was  no  motion 
for  a  conditional  order  of  revivor  within  one 
year  from  the  time  tbe  suit  could  have  been  first 
revived,  and  that  there  was  no  revivor  of  the 
same,  either  actual  or  conditional,  within  one 
year  after  the  appointment  of  said  administra- 
tors, and  that  said  administrators  did  not  con- 
sent to  revive  the  action.  On  tbe  hearing  the 
district  court  found  the  facts  as  stated,  and  that 
neither  plaintiff  nor  his  attorneys  had  knowledge 
of  the  appointment  of  the  administrator  nntil 
about  tbe  time  application  was  first  made  to  re- 
vive. 

"Thd>  case  wept  to  the  Supreme  Court  on  « 
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question  reserred.  Then  tb«  eonrt,  speabinr  to 
title  13,  c.  1,  of  the  Code  (2  Swan  &  C.  Iter.  St.), 
substantialli'  the  same  as  our  article  19,  c.  66, 
Bupra,  said:  "That  chapter  of  the  Code  provides 
for  reviving  the  action,  where  the  right  of  ac- 
tion survives,  by  a  conditional  order  of  the 
court,  if  made  in  terra,  or  by  a  judge,  if  in  vaca- 
tion. The  order  ia  to  be  served  in  the  mode  pre- 
Bcribed,  and,  if  sufficient  cense  be  not  shown 
flerainst  the  revivor,  the  action  stands  revived. 
The  order  cannot  be  made,  except  by  consent,  un- 
less within  one  year  from  tbe  time  it  could  have 
been  first  made.  When,  nnder  tbe  provisions 
contained  in  the  chapter,  an  action  stands  re- 
vived, the  trial  is  not  to  be  postponed  by  reason 
of  the  revivor,  if  the  action  would  iiave  stood  for 
trial  in  case  no  revivor  had  become  necessary.' 

"Speaking  to  a  section  of  the  Code  almost 
identical  with  our  section  4238,  supra,  the  court 
said:  Title  3  of  the  Code  treats  of  tbe  genera! 
rules  in  regard  to  parties,  and  of  the  authority 
of  the  court  to  allow  a  change  of  parties,  and 
to  require  others  to  be  brought  in,  when  neces- 
sary to  a  determination  of  tlie  controversy.  Un- 
der this  title,  section  39  provides,  among  other 
things,  that  an  action  does  not  abate  oy  the 
death  of  a  party  during  its  pendency,  u  the 
cause  of  action  survive  or  continue ;  "that  in 
case  of  the  death  •  *  •  of  a  party  the  court 
may  allow  tbe  action  to  continue  by  or  against 
his  representatiTC  or  successor  in  interest." 
While  we  have  not  found  the  question  free  from 
difficulty,  we  have  arrived  at  the  conclusion  that 
a  fair  consideration  of  the  Code  warrants  us 
in  laying  down  the  following  propositioDS  as  ap- 
plicable to  the  case:  (1)  The  right  to  revive  an 
action,  under  title  13,  c.  1,  ot  the  Code,  is  not 
dependent  on  tbe  discretion  of  the  court  or  of 
tbe  iudge  making  the  order,  but,  under  the-  con- 
ditions and  withm  tbe  time  therein  limited,  is  a 
matter  of  righL  Tbe  chapter  of  tbe  Code 
above  referred  to  provides  a  summary  remedy 
for  reviving  an  action,  but  tbe  remedy  thus  pro- 
vided is  not  exclusive.  The  court  has  power,  un- 
der section  39  of  the  Code,  in  the  exercise  of  a 
■ound  discretion,  to  allow  the  action  to  tw  prose- 
cuted by  or  against  the  representatives  or  suc- 
cessors in  interest  of  a  dec^ised  party.  For  this 
purpose  supplemental  pleadings  may  be  allowed 
and  process  served  as  in  the  commencement  of 
an  action.  (3)  The  court,  in  the  exercise  of  this 
discretion,  ia  governed  by  the  equitable  principle 
which  requires  reasonable  diligence  and  good 
faitb  on  the  part  of  those  invoking  its  action ; 
and  where  tbe  time  bad  elapsed  within  whicti 
an  action  can  be  revived  by  a  conditional  order, 
as  provided  for  in  title  13,  c.  1,  of  the  Code,  the 
application  for  leave  to  continue  the  suit  by  sup- 
plemental pleading  may  be  granted  or  reiCuaed, 
according  to  the  nature  and  circumstances  of  the 
case.  •  •  •  On  the  supplemental  petition, 
the  action  Is  ordered  to  be  revived  against  tbe 
administrators  of  Jennings.  As  to  all  other  mat- 
ters tbe  cause  is  remanded  to  tbe  district  conrt 
for  further  proceeding.' 

"Although  tbe  court  did  not  speak  of  it,  section 
142,  c.  7,  tit.  7,  identical  with  our  section  4348, 
supra,  waa  in  force  in  that  jurisdiction  at  that 
time.  To  tbe  same  effect  is  the  holding  of  the 
Supreme  Court  of  Nebraska  construing  simitar 
statutes.  Maxwell's  I'leading  and  Practice  (i3th 
Ed.)  713,  says:  The  summary  mode  of  reviving 
actions  provided  by  tbe  Code  is  not  exclusive. 
Tbe  court  has  power  under  section  45  of  tbe 
Code  to  allow  the  action  to  be  prosecuted  by  or 
agaiost  the  representatives  or  euccesaors  in  in- 
terest of  a  deceased  party.  For  this  purpose 
Buppiemental  pleadings  may  be  allowed  and  pro- 
cess served  as  in  tbe  commencement  of  an  ac- 
tion'— citing  Carter  v.  Jennings,  24  Ohio  St. 
182;  Fox  V.  Abbott,  12  Neb.        11  N.  W.  303. 

"Section  45  of  the  Code  referred  to  Is  substan- 
tially the  Bame  as  our  Code.  Section  42SS,  su- 
pra, and  article  19,  c.  00,  supra,  are  substan- 
tialiy  the  same,  if  not  identical,  with  title  13  of 


their  Code  of  OvU  Proecdore  fComp.  St.  Veb. 
1889).  Construing  said  statntoi?  piovisiona,  tbe 
court,  in  Fox  v.  Abbott  et  aL,  12  Neb.  328,  11 
N.  W.  303,  said:  Title  13  of  the  Code  provides 
a  summary  remedy  for  reviving  actions  by  a 
conditional  order  of  the  court,  if  made  in  term 
time,  or  by  a  judge  if  in  Taeation.  •  •  *  The 
court  undoubtedly  has  power  under  section  45  of 
the  Code  to  allow  tbe  action  to  be  prosecuted  by 
or  against  the  representatives  of  a  deceased  par- 
ty, in  which  case  supplemental  pleadings  may  be 
filed  and  summons  served  as  in  the  commence- 
ment of  an  action.  And  this  is  tbe  practice  in 
Ohio  under  a  similar  statute.  Carter  v.  Jen- 
nings, 24  Ohio  St  1S2.'  To  the  same  effect,  see 
Stephens,  Adm'r,  t.  Magor  and  Anothrr,  25  Wis. 
533 ;  also  Tarbox  v.  French,  27  Wis.  651. 

"We  are  therefore  of  opinion  that  article  19 
of  chapter  66  Is  not  a  method  of  revivor  exclu- 
sive of  all  others;  that,  as  in  equity  a  suit  be- 
comes in  one  way  defective  by  tbe  death  of  a 
party,  so  this  cause  became  defective  on  tbe 
death  of  Wickard  and  later  upon  the  death  of 
his  wife,  but  did  not  abate  by  reason  of  section 
4238,  supra ;  that,  not  abating  after  tbe  remedy 
afforded  by  said  article  was  not  available  by 
reason  of  lapse  of  time,  it  could  only  be  revived 
by  pursuing  tbe  procedure  afforded  by  section 
434S,  supra,  prescribing  a  remedy  concurrent 
with  that  prescribed  by  said  article  and  anal- 
ogous to  that  afforded  onder  the  old  chancery 
syBtem,  which  was  that  on  the  death  of  a  party, 
the  action  not  abating,  the  same  could  be  reviv- 
ed only  by  a  bill  of  revivor,  a  bill  of  revivor  and 
supplement,  and  by  an  original  bill  in  the  nature 
of  a  bill  of  revivor.  Mite.  Eq.  PL  stat.  pages 
57  and  61. 

'To  make  a  supplemental  petition  tbe  proper 
procedure  to  secure  tbe  relief  theretofore  obtain- 
able under  those  old  forms,  section  4348,  snpra* 
was  enacted.  Concerning  said  actios  the  court* 
in  Kimble  v.  Seal,  92  Xnd.  276,  said:  This  sec- 
tion of  the  statute  is  in  the  spirit  of  the  code 
practice  abolishing  the  distincHons  in  pleading 
and  practice  between  actions  at  law  and  suits  ia 
equity,  and  combines  tte  proviaiona  of  tbt  old 
chancery  supplemental  bill  with  the  andent  plea 
of  puis  darrein  continuance.  Facta  existing  at 
tbe  time  of  filing  a  pleading  may  be  made  a  part 
thereof  by  way  of  amendment  If  they  have  oc- 
curred since  the  filing  of  the  pleading,  they  can 
only  be  made  a  part  thereof  by  a  suppleuiental 
pleading.  Biekncll,  Pr.  pp.  103,  Iw.  See  au- 
thorities therein  cited.' 

"We  are  also  of  opinion,  the  object  of  the  orig- 
inal petition  being  to  foreclose  a  mortgage  on 
realty,  executed  by  Wickard  to  secure  an  alleged 
indebtedness  due  to  the  plaintiff  Boyes,  that  up- 
on bis  death  and  tbe  death  of  his  wife  plaintiff 
had  the  right  and  should  be  permitted  to  pursue 
his  remedy  against  their  legal  representatively 
and  to  that  end  should  have  been  permitted,  ne 
question  of  laches  raised,  as  here,  to  bring  them 
in  by  supplemental  petition.  The  court  erred  in  . 
refusing  him  permiraiou  so  to  do.  We  iuive  not 
been  £avonjd  with  a  brief  for  defendant  in  error. 

"For  the  reason  statecL  tbe  judgment  is  re- 
versed and  remanded,  witn  dtremona  to  proceed 
in  accordance  with  this  opinion." 

From  the  foregoing  It  is  appar«it  that 
fiiere  are  two  ways  in  which  actions  may  be 
revived,  in  this  state.  Counsel  for  plaiutlffa 
In  error  contend  that  the  summary  manner  of 
rerlTor  Is  exclusive,  at  least,  so  far  aa  it  re- 
lates to  such  cases  as  the  one  at  bar;  bat  It 
appears  from  the  course  taken  by  defendants 
Id  error  by  filing  the  amended  and  supple- 
mental petition,  setting  oat  the  record  facts, 
and  pleading  generally  such  matters  as  would 
bring  them  within  the  rule  laid  down  In 
Boyes  T.  Masters,  supra,  they  have  broo^t 
themselTea  clearly  wUhla  tbat  reinedr* 
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Coansel  for  tdalnUffs  In  error  farther  In- 
sist that  the  ease  of  Boyes  t.  Masters,  supra. 
Is  Inapplicable  In  tbe  Instant  case,  because 
the  coart  in  that  case  holds  that  heirs  and 
representatives  can  be  brought  In  by  supple- 
mental petition,  only  when  there  it  no  qiie»- 
Mon  0/  laehe«  raited.  We  do  not  so  under- 
stand that  case.  To  our  minds,  the  principal 
matter  contended  for,  and  which  was  futiy  laid 
down  In  the  (H»lnlon  of  the  court.  Is  that 
there  are  two  remediea  ty  xtltich  such  cases 
may  fie  rectoed.  We  recognize  the  fact  that 
reasonable  diligence  and  good  faith  Is  re- 
quired of  the  party  inroking  the  mnedy  rest- 
ing in  tbe  sonnd  discretion  of  the  court,  but 
that  depends  upon  the  testim<»ty,  and  most 
neceaaarlly  be  settled  by  the  trial  court  It 
■eems  to  have  been  ao  settled  in  the  case  at 
bar,  and  this  eourt  Is  not  inclined  to  inter- 
fwe  with  the  findings  of  the  lower  court  in 
that  particnlar. 

It  may  not  be  out  of  i^aoe  here  to  call  at* 
tention  to  the  £act  that  the  committee  on  re- 
Tlflion  <tf  Oklatunna  statutes  recognized  the 
conflict  of  authorities  on  the  subject  In  hand, 
and  possibly  in  pursuance  of  the  above  case, 
the  opinion  In  which  was  filed  to  this  court 
on  the  2l8t  day  of  March,  IDll,  amended  sec- 
tion 5293,  Ber.  St.  Ofcl.  1010  Ann.,  by  adding 
tbereto  the  fbllowing:  "Except  as  otherwise 
provided  by  law"— and  In  the  next  section 
another  provision  seems  to  have  been  Includ- 
ed in  our  statutes  which  is  as  follows: 

"Provided  that  where  the  death  of  a  party  is 
not  known  or  for  other  unavoidable  reasons,  the 
court  may  permit  the  revivor  within  a  reason- 
able time  thereafter." 

In  a  note  to  this  latter  provl8i<»  the  com- 
mittee say: 

"Proviso  added  to  cover  cases  which  have  been 
construed  under  this  section  by  the  courts  of 
states  haviiiE  a  similar  statute." 

We  make  these  suggeetiona  as  simply  in- 
dicating the  conditions  of  the  statutes  In 
force  at  this  time,  and  for  the  further  pur- 
pose of  showing  what  the  practice  must  nec- 
essarily be  in  the  future. 

This  brings  us  to  the  second  spedflcaUon 
of  error: 

"That  the  court  erred  in  overruling  the  mo- 
tion for  new  trial." 

We  have  examined  the  record  carefully, 
and  have  not  been  able  to  find  that  prejudi- 
cial  error  was  committed  by  the  court  during 
the  trial.  Counsel  for  plnlntlils  in  error 
have  filed  a  very  able  brief.  Their  points 
have  been  dearly  and  distinctly  defined,  and 
have  been  well  argued ;  bat  we  cannot  agree 
with  them  upon  th^r  contentions  and  appli- 
cattw  of  the  law. 

Upon  a  full  investigation  of  the  entire 
record  we  are  clearly  of  opinion  that  no  prej- 
udicial error  has  t>eeu  committed,  and  that 
full  and  complete  justice  has  been  done,  and 
therefore  the  case  should  be  affirmed. 

PER  CURIAM.   Adopted  in  whole  . 


ROBE  et  al.  V.  FULLERTON-STUART 
LUMBER  CO.    (No.  6939.) 
(Saprone  Coort  of  Oklahoma.  June  IS,  1915.) 

(Sylldbui  by  the  Court.) 

1.  Appeal  and  Ebbob  <S=>281-~Pbesenting 
Questions  in  Ix)wgb  Coubt— Motion  fob 
New  Trial. 

The  filing  and  determining  of  a  motion  for 
a  new  trial  of  a  contested  questiou  of  fact  not 
iirising  upon  the  pleadings,  but  upon  a  motion, 
is  unnecessary  to  authorize  this  court  to  review 
the  order  made  npon  such  hearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1660-1661,  SoSi.  32S1 ; 
Dec.  Dig.  «=>2S1.] 

2.  Appeal  and  Erbob  «=>567— Case -Made- 
Time  FOB  SETTI.EMEXT. 

Where  a  motion  for  new  trial  Is  unneces- 
sary to  secure  a  review  in  this  court  of  matter 
(oraplained  of  by  plaintiff  in  error,  an  order 
of  the  trial  court,  made  after  10  days  from  tbe 
time  the  order  sought  to  be  reviewed  is  entered, 
but  within  15  daya  after  tbe  motion  for  a  new 
trial,  timely  filed,  bad  been  overruled,  is  invalid 
for  the  purpose  of  extending  tbe  time  for  set- 
tlement of  the  case-made. 

[P^d.  Note.— For  other  cn-ocs,  see  Appeal  and 
Error.  Cent  Dig.  SI  2515-2922;  Dec.  Dig. 
«=»567.] 

Error  from  District  Court,  Okmulgee 
County ;  Wade  S.  Stanfleld,  Judge. 

Action  by  the  Pullerton-Stuart  Lumber 
Company,  a  corporation,  against  T.  L.  Robe 
and  others.  Judgment  for  the  plaintiff,  and 
defendants  Robe  and  wife  bring  error.  Writ 
of  error  dismissed. 

Jamra  M.  Hayes,  of  Okmulgee,  for  plain- 
tiffs tn  error.  Cochran  &  Ellison,  of  Okmul- 
gee, for  defendant  In  error. 

PER  CURIAM.  On  July  8,  1911,  the  Ful- 
lerton-Stuart  Lumber  Company,  in  the  dis- 
trict court  of  Okmuigee  county,  commenced 
this  action  against  Juno  J.  Curry  and  J.  H. 
Craig,  partners,  on  an  open  account  for 
lumber  and  material,  and  against  Ellen  Rolte 
and  her  husband,  T.  L.  Robe,  to  have  a  lien 
declared  upon  certain  real  estate  owned  by 
them,  upon  which  this  building  material  bad 
been  used.  After  demurrer  confessed  to  his 
petition,  plaintiff  amended  the  same,  where- 
upon defendant,  after  securing  time  to  an- 
swer, defaulted,  and  tbe  cause  went  to  trial 
ex  parte.  Thereupon  the  court  made  findings 
of  fact  and  rendered  and  entered  personal 
Judgment  against  defendants  Cun-y  and 
Craig  for  a  sum  certain  in  favor  of  plaintiff 
and  declared  a  lien  upon  the  land  and  order- 
ed it  sold  to  satisfy  the  debt  While  proceed- 
ings were  liending  for  the  sale  ot  the  prop< 
erty,  defendants  moved  the  court  on  Novem- 
ber 17,  1913,  to  set  aside  and  vacate  said 
judgment  for  the  reason  that  they  were  not 
notified  of  the  filing  of  the  amended  peti- 
tion. After  various  affidavits  were  filed  pro 
and  con  on  the  proposition  of  whether  or 
not  they  were,  on  March  17,  1914,  the  court 
overruled  the  motion,  whereupon,  that  same 
day,  defendants  filed  their  motion  for  new 
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trial,  the  object  of  whlcb  was  to  have  the 
court  review  Its  ruling  on  the  motion  to  va- 
cate; and  when  the  same  was  overruled, 
which  It  was  on  May  4,  1914,  defendants 
were  given  45  days  to  make  and  serve  a 
case-made  for  appeal  to  this  court,  which  was 
later  extended  30  days. 

Motion  is  DOW  made  to  dismiss  this  appeal 
for  the  reason  that  the  case-made  was  not 
served  within  the  time  allowed  by  statute. 
Defendant  In  error  contends  that  the  time  In 
which  to  make  and  serve  case-made  began  to 
ran  from  the  overrulli^  of  the  motion  to 
set  aside  the  Judgment,  and,  as  the  motion 
for  new  trial  was  unnecessary.  It  did  not  op- 
erate to  extend  the  time  to  make  and  serve 
the  case-made.  This  contention  is  correct 
Powell  V.  Nichols  et  al.,  26  Okl.  734, 110  Pac. 
762,  29  L.  R.  A.  (N.  S.)  886;  Bond  v.  Cook, 
28  Okl.  446,  114  Pac.  723;  Williamson  v. 
Adams,  31  Okl.  503,  122  Pac.  499;  Cowart  v. 
Parker- Washington  Co.,  40  .OkL  136  Pac 
153.  By  section  5244,  Rev.  Laws  1910,  a  par- 
ty desiring  to  appeal  has  15  days  after  the 
Judgment  or  ort^r  is  rendered  to  serve  copy 
of  case-made  upon  the  opposing  party  or  his 
attorney. 

As  this  case  was  not  served  within  the 
statutory  period  or  within  any  extension  of 
time  made  within  such  statutory  period,  and 
as  the  errors  complained  of  cannot  be  review- 
ed on  a  transcript  of  the  record,  Uie  appeal 
Is  dismissed. 


BALL  V.  FREEMAN.   <No.  4702.) 
(Supreme  Court  of  Oklahoma.    June  22,  1916.) 

(8j/Uabu»  bv  the  Court.) 

1.  Appkal  Awp  Ebbob  «=>5G4— Cash -Made— 
TIME  FOB  Making  and  Sebving— Extbn- 
eiOK— CoNSTBucnoN  OF  Order. 

Final  judgment  was  rendered  in  this  case 
?"  "i^J?^  ^  ^  J^'y-  1®12,  and  defeodant  al- 
lowed 60  days  from  that  date  to  make  and  serve 
a  case-made  for  appeal  to  the  Supreme  Court. 
Hiity  days,  as  used  in  this  sense,  does  not  mean 
a  calendar  months,  but  simply  60  days.  Ac- 
cording to  the  established  rule  of  estimating 
time  by  excluding  the  first  day  and  including  the 
last,  the  CO  days  would  expire  on  the  6th  day  of 
September.  On  the  5th  day  of  September,  the 
court  entered  as  order  extending  the  time  "30 
days  from  the  8th  day  of  September,  1912." 
Held  that,  on  the  5th  day  of  September,  the  time 
had  not  expired,  and  the  court  had  jurisdiction 
to  extend  the  time,  and  that  it  was  big  intention 
to  so  do;  and,  held,  further,  that  it  ia  the  duty 
of  this  court  to  so  construe  the  language  as  to 
give  effect  to  the  intention  of  the  court  in  ex- 
tending the  time,  and  thereby  the  plaintiff  in 
error  the  benefit  of  the  extension;  and  in  so 
doing  it  will  be  held  in  this  case  that  the  court 
extended  the  time  to  make  and  serve  a  case- 
made  32  days  from  the  6th  day  of  September, 
wbicli  would  be  synonymous  with  30  days  from 
the  8th  day  of  September. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Krror  Cent.  Dig.  §g  2501-2506,  2655-2559; 
Dec.  Dig.  ®=>564.1 

2.  Appeax,  and  Ebbob  «=»901  —  Buboin  or 
Showisq  Error. 

In  the  appellate  court  the  presumption  pre- 
vails that  the  trial  court  had  good  and  sufficient 


reasons  for  its  rulings,  and  that  they  were  not 
erroneous;  and,  to  overcome  this  presumption, 
it  is  incumbent  on  the  plaintitE  io  error  to  point 
out  the  particulars  wherein  the  lower  court  com- 
mitted prejudicial  error;  and,  if  that  Is  not 
done,  it  is  the  duty  of  the  appellate  court  to 
affirm  the  case. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  1771,  3G70;  Dec.  Dig.  «=> 
901.] 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Atoka  County; 
Baxter  Taylor,  Judga 

Action  by  J.  Milford  Freeman  against 
Thomas  J.  Ball.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

J.  M.  Humphreys  and  J.  O.  Rails,  both  of 
Atoka,  for  plaintiff  in  error.  Llnebaugh 
Bros.  &  Plnson,  of  Atoka,  for  defendant  In 
error. 

ROBBEBTS,  0.  This  case  cornea  from 
the  county  court  ot  Atoka  eonn^.  Action 
to  recover  on  contract  for  drilling  a  w^. 
Judgmuit  for  plalntitt  Mow.  Defradant 
brings  error. 

Dor  attention  is  first  directed  to  a  motion 
by  def^dant  in  «Tor  to  dismiss  the  igweal 
for  the  following  reasons: 

(a)  Judgment  was  rendered  herein  on  the  14tfa 
day  of  October,  1911,  motion  for  new  trial  was 
overruled  on  the  Sth  day  of  July,  1912.  and  the 
court,  on  the  Sth  day  of  Jidy.  1912.  entered 
its  order  allowing  plaintiff  In  error  60  days  from 
the  8th  day  of  July  to  prepare  and  serve  case- 
made.  On  the  5th  day  of  September,  1912,  the 
court  entered  an  order,  which,  upon  examina- 
tion, appears  to  be  an  extension  of  30  days 
"from  the  Sth  day  of  September,  1912."  Tim 
extension  of  time  was  therefore  taken  from  the 
Sth  day  of  September  (a  date  at  which  time  the 
court  had  no  right  to  act);  that  beio^  more 
than  60  days  from  the  date  of  the  original  or- 
der grantli^  additional  time  to  prepare  and 
serve  case-made. 

(b)  The  defendant  in  error  further  moves  the 
court  to  dismiu  the  appeal  of  plaintiff  in  error 
for  the  reason  that,  contrary  to  the  rules  of 
this  court,  plaintiff  in  error  has  not  made  any 
statement  of  the  case,  except  to  state  the  plead- 
ings and  the  result  of  the  trial. 

(c)  For  the  further  reason  that  although  the 
amount  in  controversy  ia  small,  and  the  assign- 
ments of  error  numerous,  yet  the  appellant  has 
not  seen  fit  to  cite  authorities  in  support  of  the 
same,  except  in  two  instances.  Though  there 
are  36  assignments  of  error,  the  authorities  cit- 
ed are  l^e  text-writer  Lawson  on  Expert  E!vi- 
dence,  in  two  toatances,  leaving  33  assignments 
of  error  unsupported  by  authorities,  and  unar- 
gued, save  by  mere  assertion. 

[1]  From  the  first  spedflcatloo,  we  find 
that  flnal  Judgment  was  rendered  on  July  8, 
1912,  and  defendant  allowed  60  days  from 
that  date  to  make  and  serve  a  case-made  for 
appeal  to  the  Supreme  Court.  On  the  5tti 
day  of  September  the  court  entered  an  or- 
der extending  the  time  "30  days  from  the 
Sth  day  of  September,  1012."  The  question 
is :  Was  It  the  intention  of  the  court  to  ex- 
tend the  time  for  a  period  of  30  days,  com- 
mencing on  the  Sth  day  of  September,  or 
was  It  the  Intention  to  extend  the  Ume  gen- 
erally, from  the  day  of  expiration  of  the 
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former  time,  and  limit  tbe  time  of  extension 
to  a  period  of  80  days  from  the  date  of  ex- 
piration of  the  former  time  fixed,  which  was 
September  6tli?  The  order  of  extension  was 
made  before  the  former  extension  expired, 
and  therefore  the  court  had  jarisdlctlon  to 
extend  the  time.  It  is  plain  that  If  the 
court  intended  to  extend  the  time  only  30 
daya,  and  that  the  30  days'  time  was  to  run 
from  the  8tfa  day  of  September,  there  would 
be  an  interim  of  at  least  2  daya  between  the 
expiration  on  the  6th  and  tbe  commence- 
ment on  tbe  8th,  and  in  that  event  tbe  or- 
der of  extension  would  be  void. 

Counsel  for  movant  cite  no  aat^rlties  on 
the  proposition,  and  we  have  no  time  to  prei 
pare  a  brief  on  the  snbject,  nor  to  search  the 
books  for  authorities.  We  will  therefore 
orerrule  the  motion,  so  far  as  it  zelates  to 
the  first  ground,  on  the  theory  that  It  was 
the  Inteitlon  of  the  court  to  extend  the  time 
32  days  from  the  6t&  day  of  September,  1912. 

The  moUon  to  dismiss  the  appeal,  so  far 
as  it  relates  to  the  second  ground,  will,  be 
overruled,  for  the  reason  that  the  petition 
fairly  states  the  Issues,  and,  with  brief  of 
counsel  fbr  dc-feudant  In  error,  we  think  the 
court  sufficiently  understands  tbe  matters  in- 
volved to  pass  on  the  case,  so  far  as  it  re- 
lates to  tbe  general  issues. 

The  third  ground  is  that  plaintiff  In  error 
has  snggpated  35  specifications  of  error,  and 
cited  only  2  authorities  In  support  thereof, 
leaving  this  court  to  search  the  records  and 
authorities  in  support  of  their  contentions. 
Rule  25  (137  Pac.  xl)  of  this  court  provides: 

'The  brief  of  the  plaintiff  in  error  in  all  cas- 
es shall  contain  an  abstract  or  abrtdemeut  of 
tbe  transcript,  Betting  forth  tbe  material  parts 
of  tbe  pleadings,  proceedings,  facts,  and  docu- 
ments upon  which  be  relies,  together  with  such 
other  statements  from  tbe  record  as  are  neces- 
sary to  a  full  understanding  of  the  questions 
presented  to  this  court  for  decision,  so  that  no 
examination  of  tbe  record  itself  need  be  made 
in  this  court.  *  •  •  Where  a  party  com- 
plains on  account  of  the  admission  or  rejection 
of  testimony,  he  shall  set  out  In  his  brief  the 
full  substance  of  the  testimony  to  the  admis- 
sion or  rejection  of  which  he  objects,  stating  spe- 
cifically bis  objection  thereto.    Also,  where  a 

Earty  complains  of  Instructions  given  or  refused, 
e  shall  set  out  in  totidem  verbis  In  his  brief 
separately  the  portion  to  which  he  objects  or 
may  save  exceptions.  •  *  •  The  brief  shall 
contain  the  specifications  of  error  complained  of. 
separately  set  forth  and  numbered,  tbe  argu- 
ment and  authorities  in  support  of  each  point 
relied  on,  in  the  same  order,  with  strict  olwerv- 
ance  «f  rule  T." 

[2]  The  first  contention  of  plaintiff  in  er- 
ror Is  that  "the  court  erred  in  ovCTruUng 
the  motion  for  new  trial."  Counsel  do  not 
state  any  reason  or  ground  for  this  insist- 
ence, but  leave  It  to  the  court  to  search 
the  records  and  And  some  reason  why  and 
wherein  the  court  erred. 

Following  this  are  30  specifications  of  er- 
ror by  number,  charging  that  the  court  erred 
in  admitting  or  rejecting  certain  testimony; 
and.  In  presenting  these  questions,  counsel 
simply  quote  two  or  three  of  the  questions 


and  answers,  with  the  ruling  of  the  court 
and  exceptions,  accompanied  by  practically 
no  explanations  of  the  context,  and  no  cita- 
tion of  authority  whatever,  to  aid  the  court 
In  determining  the  questions  submitted. 
The  Btatemente  of  counsel,  as  to  why  cer- 
tain questions  are  subpiitted,  or  objected  to, 
with  a  full,  plain  statement  of  the  context, 
and  reasons  for  the  objection  to  the  evi- 
dence, Is  necessary  to  give  this  court  an  un- 
derstanding of  the  case.  In  order  that  It  may 
know  the  substance  of  the  testimony,  the 
point  sought  to  be  made,  and  the  general 
condition  of  the  case,  as  the  trial  court  did, 
and  thereby  better  understand  why  the  par- 
ticular testimony  was  admitted  or  rejected. 

Tbe  presumption  always  obtains  that  the 
trtal  court  bad  good  and  snffldent  reasons 
for  his  rulings,  and,  to  overcome  this  pre- 
sumption, It  is  Incumbent  on  the  plaintlfT  In 
error  to  show  and  point  out  to  this  court 
wherein  the  lower  court  committed  preju- 
dicial error.  Specifications  Nos.  32,  33,  34, 
and  35  go  to  the  giving  and  refusing  of  in- 
structions. We  find  ourselves  again  labor- 
ing under  the  same  dlfficulttes  in  Uils  par- 
ticular that  we  were  met  with  on  the  ques- 
tions of  the  admission  and  rejection  of  evi- 
dence. Counsel  for  plaintiff  In  error,  fbr 
some  reason,  have  failed  to  submit  any  ar- 
gument or  cite  any  authorities  In  support  of 
their  contentions  in  that  behalf.  This  same 
condition  has  arisen  In  a  number  of  cases 
In  this  court,  and,  so  far  as  we  have  been 
able  to  ascertain,  the  rule  has  been  to  dis- 
miss the  appeal. 

In  a  very  recent  case,  not  yet  officially  re- 
ported (Chlckasha  Gas  ft  Electric  Co.  v. 
Griffin  et  aL  [No.  4402]  148  Fac.  729),  this 
court  had  a  dmilar  qnestlrai  before  It,  and. 
In  disposing  of  the  matter,  the  court,  speak- 
ing through  Judge  Rlttenhouse.  said: 
_  "The  amount  involved  is  small,  but  the  ques- 
bona  involved  are  numerous;  there  being  eight 
assignmenta  of  error.  The  plaintiff  in  error  has 
not  furnished  this  court  with  the  citation  of  a 
single  authority  in  Its  brief  of  40  pages,  al- 
though the  books  are  full  of  adjudicated  cases  on 
the  subject,  and  has  evidently  left  to  this  court 
tbe  labor  necessary  to  support  tbe  assignments 
by  citation  of  proper  authorities.  The  purpose 
of  a  brief  Is  to  present  to  tbe  court  the  ques- 
tions in  controversy,  and  by  argument  and  cita- 
tion of  authorities  to  assist  the  court  in  arriv- 
ing at  a  proper  conclusion.  Rules  have  there- 
fore been  adopted  requiring  the  brief  to  contain 
an  argument  of  each  assignment  of  error,  and, 
where  possible,  to  be  sapported  by  the  citation 
of  authorities.  This  case  is  Xo.  4402,  and  there 
are  now  on  file  cases  to  the  number  of  over  7300, 
leaving  approximately  2,500  cases  i^on  the 
docket  undisposed  of  at  this  time.  While  of 
necessity  we  must  brief  each  question  decided, 
yet  it  is  not  incumbent  upon  us  to  do  so  witb- 
out  the  assistance  of  the  plaintiff  in  error.  In 
order  to  either  affirm  or  reverse  this  case  on  the 
merits,  it  would  be  necessary  for  us  to  spend  a 
week  in  briefing  the  several  questions  presented. 
If  the  amount  involved  is  not  sufficient  to  jus- 
tify the  plaintiff  in  error  in  doing  this  work,  the 
state  woukl  certainly  not  be  justified  In  doing 
the  work  for  him." 

We  have  examined  the  briefs  carefully, 
and  so  far  as  we  have  been  able  to  ascer- 
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tain  the  status  of  flie  case,  and  gatber  there- 
from, the  ruUnga  and  reasons  therefor  upon 
the  several  Questions  presented,  Including 
the  giving  and  refusing  of  Instructions,  we 
are  not  able  to  say  that  any  prejudicial  er- 
ror was  committed  by  the  trial  court. 

"We  are  therefore  of  the  opinion  that  the 
iiiotlon  to  dismiss  the  appeal  should  be  orer- 
ruled,  and  the  case  affirmed. 

PER  CURIAM.    Adopted  In  whol& 


STANDARD  FASHION  CO.  T.  MORGAN. 
(No.  4630.) 

(Supreme  Court  of  Oklahoma.   June  15,  1915.) 

(SvUahua  btf  the  Oonrt.) 

1.  Justices  op  tiie  Peace  <^92, 100— Pi.ead- 

IHO — AnSWEB— iBStJES. 

Under  the  procedure  in  a  justice  «>urt.  tbe 
defendant  is  not  required  to  file  an  answer.  If, 
bowever.  he  does  file  an  answer,  he  is  governed 
by  tbe  ordinary  rules  of  ulcadinff,  and  he  will 
be  limited  to  the  issues  joined. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
(be  Peace.  Gent  Die.  H  ^  325,  336-341; 
Dec.  DiR.  ^92,  100.1 

2.  Sales  ^^437— Action  fob  P rick— Plead- 
ing— Breach  of  Wabsantt, 

in  an  action  for  the  purchase  price  of 
goods,  wares,  and  merchandise,  the  defendant 
cnnnot  prove,  under  a  Reneral  denial,  a  breach 
of  warranty,  but  such  breach  of  warranty  must 
be  specially  pleaded. 

eid.  Note.— For  other  casra,  a^e  Sales,  Cent 
.  IS  1248-1257:  Dec  Dig.  «b9437.] 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  County  Court,  Oklahoma  County; 
John  W.  Hayson,  Judge. 

Action  by  the  Standard  Fashion  Company, 
a  corporation,  against  J.  M.  Morgan.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.  Reversed  and  remanded. 

Bmbry  &  Hastings,  of  Oklahoma  City,  for 
plaintlGC  in  error.  Grant  Stanley,  of  Okla- 
homa City,  for  defendant  in  error. 

RITTBNHOUSE,  C.  [1]  In  an  action  In  a 
Justice  court,  It  is  unnecessary  to  lile  an  an- 
swer, but  if  defendant  file  an  answer,  he 
is  governed  by  tbe  ordinary  rules  of  plead- 
ing, and  is  limited  to  the  Issues  so  joined. 
Johnson  T.  Acme  Harvesting  MadL  Oo.,  24 
Okl.  468,  im  Pac.  638. 

[2]  This  action  was  brought  to  recover 
the  purchase  price  of  certain  fashion  pat- 


terns mannfactared  by  the  Standard  Fashion 
Company,  and  sold  to  defendant,  J.  M.  Mor- 
gan, under  a  written  contract  of  purchase. 
The  petition  alleges  such  written  contract  and 
an  Itemized  statement  of  the  patterns  ship- 
ped under  tbe  contract  Defendant  answer- 
ed by  general  denial.  On  the  trial  defendant 
offered  evid^ce,  admitting  that  he  bad  en- 
tered into  the  contract,  and  that  plaintiff 
shipped  In  May  of  the  same  year  a  pMtlon 
oif  the  patterns  and  continued  to  make  such 
shipments  under  tlie  contract  until  in  July; 
that  during  said  time  defendant  did  not  no- 
tice whether  or  not  they  were  the  patterns 
listed  In  the  monthly  pamphlets  and  cata- 
logues, but  be  continued  to  sell  from  the 
stock  of  patterns  until  about  September  1st 
The  goods  received  after  July  1st  were  re- 
turned to  plaintiff  on  the  ground  that  they 
were  old-style  patterns,  and  that  those  in 
stock  were  unsalable;  all  the  patterns  were 
checked  over  with  tbe  monthly  paniphlets 
and  catalogues,  and  from  the  testimony  of 
defendant  were  found  not  to  be  listed  there- 
in. Objection  was  made  to  the  Introdoctioii 
of  this  evidence  on  the  ground  that  It  was  in- 
competent, irrelevant,  and  immaterial,  and  oa 
tbe  further  ground  that  evidence  of  a  breach 
of  warrant?  or  contract  cxiuld  not  be  intro- 
duced under  a  pleading  of  general  denial. 
The  court  erred  In  admitting  evidence  as  to 
the  breach  of  warranty,  as  snch  breac-h  could 
not  be  proven  under  a  general  deulaL 

In  Shlpman'a  Common-Law  Pleading  (ZA 
Ed.)  p.  2S3: 

"  'Nod  assumpsit'  is  the  general  Issue  in  as- 
sumpsit, whether  special  or  general,  -and  is  a 
formal  denial  of  the  express  promise  or  contract 
alleged,  or  of  iha  facts  from  wtiicb  such  promise 
may  be  legally  implied.  It  denies  only  the  in- 
ducement or  statement  of  the  plaiDti£rs  right 
and  not  tbe  breach."  Bates  on  Pleading  aud 
Practice,  p.  26i3!j ;  1  Enc  Pleading  &  Praccice, 
813 :  19  Enc.  Pleading  &  Practice,  36 ;  Stevens 
V.  Thompson,  5  Kan.  305 ;  St  L.,  Ft  S.  A  W. 
Ry.  Oo.  V.  Grove,  39  Kan.  731,  18  Pac  958; 
Barber  Asphalt  Co.  v.  Botsford,  5G  Kan.  531!, 
44  Pac.  3;  Grant  v.  Milam,  20  Okl.  072,  95 
Pac.  424;  Knabe  v.  Flameless  Oas  Stove  Co., 
19  Misc.  Rep.  152,  43  N.  Y.  Supp.  205;  Lozier 
T.  Hanuan,  12  Coio.  App.  59,  54  Pac  399; 
Brush  Elec.  L.  &  P.  Co.  v.  City  Council  of 
Montgomery,  114  Ala.  433,  21  South.  9G0;  Peo- 
ple V.  Niagara  Conmum  Fleas,  12  Wend.  (N.  T.) 
246. 

The  case  should  therefore  be  reversed  and 

remanded  for  a  new  trial. 

PERCURUM.  Adopted  In  whole. 
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DUNNINGTON  t.  LOESER.    (No.  4290.) 
(Supreme  Coart  of  Oklahoma.    Juoe  1,  1&18. 
Rehearing  Denied  July  6,  1615.) 

(Sfllabiu  &v  tha  Court.) 

1.  Maucious  Pbosccction  4=»71— Pbobablb 
Cause  —  Qussnoif  ma  Court  —  Instbuc- 

TI0N8. 

Id  an  action  for  nutUcIooB  profiecutioo,  the 
ijaeation  of  what  amounts  to  probable  cauae  is 
one  of  taw  for  the  court  It  is  therefore  the 
duty  of  the  court,  when  evidence  has  been  given 
to  prove  or  disprove  probable  cause,  to  submit  to 
the  jury  ita  credibility,  with  the  instruction  that 
certain  facts  amount  to  probable  cause,  or  tbey 
do  not,  as  the  case  ma;  be. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Proaecution,  Cent  Dig.  U  100-167;  Dec.  Dig. 

<e=>7i.i 

2.  Malicious  Peobecuiion  <S=>71— Pbobable 
Cause—is uBuiss ION  of  issues. 

In  such  case,  to  leave  to  the  ^ir  the  ques- 
tion of  probable  cause  is  error. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  160-167;  Dec.  Dig. 
^71.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Ooort,  Alfalfa  Cbnnty ; 
Jas.  W.  Steen,  Judge. 

Action  by  Prank  Loeser  against  C.  S. 
Duunington,  administrator  of  the  estate  of 
Carl  Loeser,  deceased.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded  for  new  trial. 

During  the  pendency  of  this  appeal  the 
plaintiff  la  error,  Carl  Loeser,  died,  and  by 
proper  proceedings  the  case  was  rerlved  In 
the  name  of  his  administrator. 

The  petition  alleges  In  proper  form  a  cause 
of  action  for  malicious  prmecntion  and  alleg- 
es damages  In  the  sum  of  $20,000.  The  an- 
swer is  a  general  denial,  and  admits  that  a 
criminal  prosecution  was  begun  against  the 
plaintlCF  by  filing  an  Information  In  the  coun- 
ty court  of  Alfalfa  county,  and  that  Carl 
Loeser,  the  defendant  below,  verified  the 
same,  and  the  plaintiff,  Frank  I<ooser,  was 
bound  over  for  trial,  and  was  sutseiiucntly 
tried  and  acquitted.  The  answer  then  pleads 
justification,  as  follows: 

"Defendant  further  alleges  that  in  verifying 
said  information  and  preferring  Baid  cbaree 
against  the  plaintiff  that  he  acted  in  good  faitb, 
and  upon  probable  cause  and  witbnut  malice.'' 

A  reply  was  filed  to  this  answer,  and  on 
the  issues  thus  made  the  cause  wus  tried. 

There  was  evidence  introduced  by  the  de- 
fendant tending  to  prove  .that  he  acted  in 
good  faith,  and  that  there  was  probable  cause 
for  instituting  the  prosecution.  On  this  part 
of  the  case  the  court  charged  the  jury  as 
follows: 

"If  yoQ  believe  from  the  evidence  that  the 
defendant  had  probable  cauae  to  institute  and 
carry  on  the  criminal  proceedings,  then  the 
plaintiff  cannot  recover  in  this  suit;  and  'prob- 
able cause'  is  defined  to  be  reasonable  ground 
for  belief,  supported  by  circumstances  sufficient- 
ly strong  in  themselves  to  warrant  an  Impartial 
and  reasonably  prudent  man  in  the  belief  that 
the  person  accused  is  guilty  of  the  offense  with  I 
which  he  is  charged.  ¥raoable  cause'  has  been ' 


defined  to  be  such  a  state  of.  foots  in  the  mind  of 
the  prosecutor  as  will  lead  a  man  of  ordinary 
caution  and  prudence  to  believe  or  entertain  an 
honest  opinion  of  guilt  Whether  the  facti 
linown  to  the  defendant  were  such  as  to  lead  him 
as  a  man  of  ordinary  caution  and  prudence  to 
believe  and  entertain  an  honest  opinion  that  the 
plaintiff  was  guilty,  as  charged  in  the  criminal 
prosecution,  is  submitted  to  the  jniy  to  be  de- 
cided as  a  question  of  fact." 

"If  the  defendant,  in  bringing  and  carryliv 
on  the  crtminal  prosecution,  did  not  use  the 
means  which  an  ordinarily  careful  and  prudent 
man  would  exercise  under  like  conditionH  to  as- 
certain the  facts  connecting  the  plaintilT  with 
the  crime  alleged  to  have  been  committed,  and 
if  you  find  from  the  facts  and  (dreamstances  as 
they  at  that  time  were  known  or  appeared  to 
the  defendant  that  he  was  not  justified  in  be- 
lieving that  the  plaintiff  bad  committed  the 
crime  for  which  he  was  afterwards  arrested  and 
prosecuted,  then  mieh  proceedings  would  have 
been  commenced  and  carried  on  without  prob- 
able cause." 

In  the  Instructions  given  the  court  deflued 
what  was  meant  by  "probable  cause,"  but 
nowhere  charged  the  jury,  as  a  matter  of 
law,  whether,  if  they  believed  the  facts  testi- 
fied to.  It  was  or  was  not  probable  cause. 
There  was  a  verdict  for  the  plaintiff  below 
for  $2,000,  motion  for  new  trial  duly  filed 
and  overruled,  and  exceptions  saved,  and  the 
cause  is  now  before  us  hy  petition  in  error 
and  case-made. 

Parker  &  Simons,  of  Enid,  and  A.  J.  Titna 
and  A.  R.  Carpenter,  both  of  Cherokee,  for 
plalntlflT  In  error.  C.  H.  Mauntel  and  A.  a 
Beeman,  both  of  Alva,  for  defendant  In  error. 

DEVERGUX,  a  (after  stating  the  facts  as 
above).  [1,  n  The  question  presented  by  the 
exceptions  to  the  charge  of  the  court  above 
set  out  raises  the  question  as  to  whether  or 
not  probable  cause  Is  a  question  toe  the  Jury 
or  a  question  of  law. 

Michael  V.  Matson,  81  Kan.  300,  105  Pac 
537,  is  a  strong  authority  In  the  cose  at  bar. 
The  instruction  objected  to  in  that  cose  wus 
as  follows: 

"You  are  instructed  that  to  constitute  prob- 
able cause  for  criminal  prosecution,  tliore  must 
be  such  reasonable  grounds  of  suspiciun,  sup* 
ported    by    circumstances   sufficiently  strong 

*  *  *  to  warrant  an  ordinarily  cautious  man 
in  the  belief  tbat  the  person  arrested  is  guilty 
of  the  offense  charged,  and,  in  this  connection, 
you  are  further  instructed  that  a  mere  be- 
lief that  an  iooocent  person  is  guilty  of  a  crime 
is  not  alone  sufficient  to  justify  *  *  *  his 
or  her  arrest  The  facts  must  be  such  as  would 
justify  an  ordinarily  intelligent  and  rensonably 
prudent  person  in  entertaining  such  belief. 
Whether  in  this  case  such  facts  had  come  to 
the  knowledge  of  the  defendant  at  the  time  he 
entered  the  complaint  against  the  plaintiff  is  a 
question  of  fact  for  the  jury  to  determine  from 
a  preponderance  of  the  evidence." 

In  reversing  the  case  on  account  of  this 
Instruction  the  court  say: 

"As  It  is  not  the  province  of  the  jury  to  de- 
termine wbftt  circumstances  would  induce  a  rea- 
sonably prudent  man  to  believe  another  guilty  of 
a  crime,  there  seems  to  be  no  purpose  in  the  giv- 
ing of  an  abstract  instruction  on  the  subject. 

•  •  •  These  abstract  rules  will  guide  the 
court  in  determining  the  question,  but  ore  apt 
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to  lead  the  jury  away  from  tbeir  function  of 
passing  upon  the  evidence  in  support  of  the  pro< 
bative  facta  which  the  court  may  direct  them  to 
find  in  order  to  determine  in  which  way  their 
generai  verdict  shall  be  rendered." 

In  VIckera  v.  Logan,  44  N.  C.  393,  it  is  held: 

"Whether  certain  supposed  facts  constitute 
probable  cause  for  a  prosecution  is  a  question 
of  law,  to  be  decided  by  the  court,  and  not  by 
the  jury.  It  is  the  duty  of  the  judge,  leaving  to 
the  jury  to  ascertain  the  existence  of  the  facta, 
to  declare  wliat  inference  as  to  probable  cause 
results  therefrom;  to  leave  ^e  inference  to  the 
discretion  of  the  jury  la  error." 

In  Stone  t.  Crocker,  41  Maas,  <21  Pick.)  81, 
It  Is  held: 

"In  an  action  for  malicious  prosecution,  what 
facts  and  circumstances  amount  to  probable 
cause  is  a  question  of  law;  whether  they  exist 
in  the  particular  case  is  a  question  of  fact" 

In  Stewart  T.  Sonnebom,  98  U.  S.  187,  25 
U  Ed.  116,  it  is  held: 

"The  question  as  to  what  amounts  to  pn>bable 
cause  is  one  of  law  in  a  very  important  sense. 
It  is  therefore  generally  the  dnty  of  the  court, 
when  evidence  nas  been  given  to  prove  or  dis- 
prove the  existence  of  probable  cause,  to  sub- 
mit to  the  jury  its  credibility,  and  what  facts 
it  proves,  with  instructions  that  the  facts  found 
amount  to  proof  of  probable  cause,  or  that  they 
do  not" 

In  Lacey  t.  Porter,  103  Cal.  507,  37  Pac 
635,  It  Is  held: 

"Actions  for  malicious  prosecution  are  not 
favored  in  law.  and  will  be  sustained  only  when 
it  is  shown  that  the  prosecution  was,  in  fact, 
actuated  by  malice,  and  that  the  party  instigat- 
ing it  had  no  reasonable  ground  for  causing  the 
prosecution.  Malice  is  a  question  of  fact;  but 
what  facts  and  circumstances  amount  to  proba- 
ble cause  is  a  pure  question  of  law,  though 
whether  such  facta  and  circumstances  exist  is  a 
question  of  fact." 

These  authorities  are  directly  tn  point  that 
the  instructions  to  the  jury  above  set  out, 
and  which  were  duly  excepted  to,  were  er- 
roneous. 

We  therefore  recommend  that  the  judg- 
ment be  reversed,  and  this  cause  remanded 
for  a  new  trial. 

PBK  CUIUAM.   Adopted  In  whole. 


PRINCE  V.  GOSNELI*    (No.  5901.) 
(Supreme  Court  of  Oklahoma.    June  8,  1916.) 

ffFynofttu  by  the  Court.) 

1.  JUDQUENT  «a»718  —  BBS  JUDICATA  —  MAT- 
TERS Affected. 

In  an  action  in  ejectment,  a  former  judg- 
ment of  a  court  of  competent  jurisdiction  be- 
tween the  same  parties  and  involving  the  same 
subject-matter  is  conclusive,  not  only  as  to  ev- 
ery matter  involved  in  the  former  case,  but  as  to 
every  matter  which  might  have  been  pleaded  or 
given  in  evidence,  wheuier  same  was  pleaded  or 
not 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §g  1063,  1066.  1009.  1234-1237.  1239, 
1241,  1247;  Dec.  Dig.  «»713.] 

2.  Jddgment  «=>713— Res  Judicata— Fail- 
UBE  TO  Plead  Facts— Effect. 

In  the  absence  of  exceptional  facts  excus- 
hig  a  failure  bo  to  do,  a  party  should  plead  ail 
the  material  facts  that  constitute  his  claim  or 


defensej  and  a  failure  to  do  ao  cannot  be  made 
the  basis  of  another  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §g  1063,  1066.  1099,  1234r-1237, 1239, 
1241,  1247;  Dec  Dig.  «»713.] 

3.  Pleading  «=3276— Supplkiuntai.  Plead- 
ing— l^BUB. 

By  section  4706,  Bev.  Laws  1810,  a  party 
may  upon  such  terms  as  to  costs  as  the  court 
may  prescribe,  file  a  supplemental  petition,  an- 
swer, or  reply,  alleging  facts  material  to  the 
case  occurring  after  the  former  petition,  aiiswer, 
or  reply  was  filed. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  §§  833,  S35;  Dec.  Dig.  «=>27C.J 

Error  from  District  Court,  TUlmau  Coun- 
ty ;  Frank  Mathews,  Judge. 

Action  by  R.  L.  Gosnell  against  J.  E. 
Prince.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

See,  also,  19  OkL  175,  82  Vac  164;  36  Okl. 
445,  129  Pac.  27. 

J.  A.  Fain,  of  Oklahoma  City,  W.  D.  Ber- 
ry, of  Lawton,  and  Mounts  &  Davis,  of  Fred- 
erick, for  plaintiff  in  error.  McBlhoes,  Fer- 
ris &  Rhlnef<^  of  Lawton,  and  Ahem  ft 
Searcy,  of  Frederick,  for  defendant  In  error. 

HARDY,  J.  Defendant  in  error,  plaintiff 
below,  B.  Xi.  Gosnell,  brought  ejcctmoit 
against  J.  B.  Prince,  on  October  25,  1907,  jBor 
a  certain  lot  In  the  town  ot  Frederick,  and 
oa  November  10,  1909,  amended  answer  was 
filed  jn  said  suit,  and  thereafter  a  reply  and 
rejoinder  were  filed.  On  January  12,  1913, 
trial  was  commenced,  and  after  the  Introduc- 
tion of  testimony  the  court  directed  a  verdict 
for  the  plaintiff  for  possession  of  the  lot,  and 
submitted  to  the  Jury  the  question  of  dam- 
ages for  detention  of  the  possession  thereof. 
In  his  amended  answer  defendant  alleged 
that  the  plaintiff,  through  an  agent,  made 
and  delivered  to  the  Frederick  Townslte 
Company  a  bond  for  deed  to  the  lot  in  ques- 
tion, and  that  the  townslte  company,  with 
the  knowledge  and  consent  ot  the  plaintiff, 
sold  said  lot  to  the  defendant,  and  that  there- 
fore plaintiff  was  estopped  from  setting  np 
any  right  or  title  to  said  lot.  In  his  amend- 
ed reply  plaintiff  alleged  that  on  March  27, 
1902,  defendant  filed  Us  peUtion  In  the  dis- 
trict court  of  Comanche  connty  against  the 
plaintiff,  seeking  to  have  a  constructive  trust 
established  against  said  lot,  and  that  plain- 
tiff be  decreed  a  trustee  for  the  use  and  ben- 
efit of  said  defendant,  and  In  said  petition 
alleging  in  detail  the  facts  upon  whld)  be 
based  his  right  of  recovery.  On  S^ember 
18,  1005,  a  demurrer  was  sustained  to  the 
petition  In  that  cause,  and  defendant  herein, 
plaintiff  In  ttiat  case,  electing  to  stand  upon 
his  petition,  judgment  was  rendered  In  favt>r 
of  defeudJint  thereon,  and  the  case  appealed 
to  the  Supreme  Court,  where  the  judgment 
was  affirmed.  19  Okl.  175,  92  Pac.  164. 
Thereafter  Gosndl  brought  suit  to  reeorer 
possession  of  the  lot,  and  evidence  of  the 
matter  relied  upon  herein  was  offered  in  that 
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suit.  At  the  trial  of  the  case  the  court  per- 1 
lultted  evidence  to  go  to  the  Jury  of  certain 
contracts  and  agreements  held  to  be  void  on 
the  former  appeal,  and  the  Judgment  was  re- 
Tersed  because  of  the  admission  of  this  evi- 
dence. Gosnell  v.  Prince,  36  Okl.  445,  129 
Pac.  27. 

[1,  3]  In  the  case  at  bar  it  was  claimed  in 
the  trial  court  that  the  plaintiff  In  error  was 
entitled  to  prevail  by  reason  of  an  agreement 
alleged  to  have  been  entered  into  by  defend* 
ant  in  error  with  the  Frederick  Townsite 
Company,  a  corporation,  in  the  early  part  of 
the  year  1903,  by  which  he  agreed  to  convey 
to  the  townsite  company  certain  lands.  In- 
cluding the  lot  In  controversy,  in  considera- 
tion of  ¥5,000  stock  in  the  townsite  company 
being  issued  to  him,  and  a  quitclaim  deed, 
dated  July  15,  1908,  from  the  townsite  com- 
pany. It  is  Insisted  that  the  Judgment  of 
September  13,  1905,  is  not  res  Judicata  as  to 
the  rights  of  the  parties  herein,  although  the 
matters  relied  upon  at  this  time  accrued  in 
the  early  part  of  the  year  1903,  being  more 
than  two  years  prior  to  the  date  of  the  Judg- 
ment. In  the  former  opinion  (36  Okl.  145, 
129  Pac.  27)  it  is  said: 

"It  may  well  be  doubted  whether  the  facts 
pleaded  constituted  a  defense  to  the  action, 
because  they  were  all  in  existence  and  within 
defendant's  ksowledge  at  the  time  he  brought 
the  Bult  to  quiet  the  title  to  the  land.  Form- 
ers' State  Bank  v.  Stephenson,  23  Okl.  695,  102 
^c.  992 :  El  Reno  v.  Cleveland  Trinidad  Pav. 
Co.,  25  Okl.  648,  107  Paa  163,  27  Ll  B.  A.  (N. 
S.)  650.  It  seems  to  be  a  case  for  the  appli- 
cation of  the  maxim,  'Nemo  debet  bis  vexari 
pro  una  et  eadem  causa.* " 

It  la  contended  that  this  statement  In  the 
opinion  Is  dictum,  and  therefore  la  not  bind- 
ing at  this  time.  The  evidence  on  the  trial 
herein  shows  that  the  matters  relied  apon 
occurred  long  prior  to  the  ju^ment  of  Sep- 
tember IS,  1005,  and  that  plaintiff  In  error  at 
all  times  had  claimed  to  be  the  eqnltable 
owner  Of  the  lot  j  and  plaintiff  in  error  could 
have  amended  his  petition  in  the  former  ac- 
tion and  alleged  the  facts  upon  which  he  now 
relies.   Sec.  4795,  Rev.  Laws  1910,  provides: 

"Either  party  may  be  allowed,  on  notice,  and 
on  such  terms  as  to  costs  as  the  court  may 
prescribe,  to  file  a  supplemental  petition,  an- 
swer or  reply,  alleging  facta  material  to  the 
case,  occurring  after  Uie  former  petition,  an- 
swer or  reply." 

Plaintiff  had  the  right  to  file  supplemental 
petition,  bringing  upon  the  record  any  facts 
that  had  transpired  suhsequent  to  the  filing 
of  the  petition  and  up  to  the  date  of  the  or- 
der sustaining  the  demurrer.  The  purpose 
of  this  statute,  as  we  understand  it,  is  to 
permit  parties  to  avail  themselves  of  any 
fact  or  matter  that  would  have  a  Iwaring 
upon  the  litigation,  so  that  the  entire  contro- 
versy may  be  settled  in  one  lawsuit,  and 
thereby  obviate  the  necessity  of  trying  a  case 
by  piecemeal.  This  court  is  committed  to 
the  doctrine  that  a  Judgment,  when  once 
rendered  in  a  case,  is  conclusive  as  to  every  i 
matter  that  might  have  been  pleaded  or  given  | 


in  evidence,  whether  same  was  In  fact  plead- 
ed or  not  In  Pratt  v.  RatliCf,  Sheriff,  10  Okl. 
168,  61  Pac.  523,  it  is  said: 

"A  judgment  is  a  bar,  if  the  cause  of  actioa 
be  the  same,  though  the  form  be  difFerent.  The 
cause  is  the  same  when  the  same  evidence  will 
support  both  actions;  or  rather  the  judgmcut 
in  the  former  action  will  be  a  bar,  provided  the 
evidence  necessary  to  sustain  the  judgment  for 
the  plaintiff  in  the  present  action  would  have 
authorized  a  judjirment  for  him  io  the  former. 
When  a  matter  has  once  passed  to  tinal  judg- 
ment without  friud  or  collusion  In  a  court  of 
competent  junsdicti<Mi,  it  has  become  res  ju- 
dicata, and  the  same  matter  between  the  same 
parties  cannot  be  reopened  or  subaniuently  con- 
sidered." 

See  Farmers'  State  Bank  v.  Stephenson, 
23  Okl.  695,  102  Pac.  992. 

If  in  fact  there  bad  been  any  such  agree- 
ment as  alleged  by  plaintiff  In  error  between 
defendant  in  error  and  the  townsite  company, 
this  agreement  was  entered  Into  in  1903, 
while  the  Judgment  was  not  rendered  until 
September  13,  1906.  In  Engle  v.  Legg,  39 
Okl.  47B,  ISO  Pac  1008,  it  is  said: 

"Judgment  in  a  former  actios,  involving  the 
same  subject-matter,  is  conclusive,  not  only  as 
to  defeases  which  were  permitted  in  such  action, 
but  also  as  to  all  defenses  which  might  have 
been  bat  were  not  presented." 

Again,  in  TeL  &  Tel.  Co.  v.  State,  40  Okl. 
41B,  1S8  Pac.  1088,  It  Is  said: 

"A  regular  judgment,  whilst  it  remains  in 
force,  te  conclusive  as  to  every  matter  that 
might  have  been  given  in  evidenoe  or  pleaded  to 
the  action  in  which  it  was  rendered,  except  mat- 
ters growing  out  of  separate  and  independent 
causes  of  action  which  might  have  been  plead- 
ed in  offset." 

See  HcDnfRe  v.  Geiaer  Mfg.  Co.  et  al.,  41 
Okl.  488,  188  Pac.  1020. 

[2]  Counsel  say,  however,  that  the  former 
Judgment  In  the  litigation  between  these  par- 
ties 1b  not  conclusive  herein,  for  the  reason 
that  the  townsite  company  was  not  a  party 
to  any  of  the  litigation,  and  therefore  Its  title 
to  the  lot  in  question  has  never  been  adjudi- 
cated. It  is  true  that  the  townsite  company 
has  not  been  a  party  upon  the  record  In  any 
of  this  protracted  litigation,  but  in  both  in- 
stances it  was  necessary  for  the  plaintiff  in 
error,  in  asserting  his  title,  to  deraign  same 
from  the  townsite  company,  and  in  each  in- 
stance in  passing  upon  his  rights  the  court 
necessarily  considered  the  rights,  if  any,  ac- 
quired by  the  townsite  company,  before  It 
could  determine  the  rights  of  the  plaintiff  in 
error,  and  in  the  suit  which  resulted  in  Judg- 
ment against  the  plaintiff  in  error  on  Septem- 
ber 13,  1905,  which  was  two  years  after  the 
happening  of  the  matters  now  relied  upon, 
plaintiff  in  error  evidently  was  in  possession 
of  all  of  the  facts  then  which  he  now  al- 
leges, except  as  to  the  quitclaim  deed,  and 
it  was  his  duty  In  that  action  to  allege  these 
facts,  and  it  will  not  be  denied  that  he  might 
have  done  so,  and  that  same  would  have  been 
relevant  In  passing  upon  the  question  of  his 
title,  and  had  these  facts  developed  after 
the  filing  of  the  petition  In  that  case,  under 
I  the  section  of  the  statute  above  quoted,  he 
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might  hare  brought  them  npon  the  record 
by  a  supplemental  petltioa  and  submitted  the 
same  to  the  court  tor  his  consideration.  In 
1905  his  right  to  recover,  If  any,  depended 
upon  the  rights  acquired  by  the  towuslte 
company,  and  whatever  rights  the  towuslte 
company  acquired  to  the  lot  In  controversy 
was  acquired  by  the  transaction  of  1003,  and 
was  a  matter  which  should  have  been  plead- 
ed in  the  former  action  between  these  parties 
over  the  lot.  It  seems  that  here  is  a  ease,  as 
said  by  Commissioner  Itosser  in  the  former 
opinion  (36  Okl.  445,  129  Pac.  27),  for  the  ap- 
plication of  the  maxim,  "Nemo  debet  bis 
vexarl  pro  una  et  eadem  causa."  Certainly 
there  ought  to  be  an  end  to  this  protracted 
litigation.  Having  brought  his  action  upon 
one  theory,  and  based  his  right  of  recovery 
upon  the  facts  then  presented  to  the  court, 
and  lost,  plaintiff  in  error  ought  not  to  be 
permitted  at  this  time  to  rely  upon  facta 
then  within  his  knowledge,  and  which  might 
have  been  properly  pleaded  In  that  case,  but 
which  he  failed  and  neglected  to  do.  In  St 
L.  &  S.  F.  B.  a.  Co.  T.  Hanly,  146  Pac.  88, 
It  is  said: 

"In  the  absence  of  exceptional  facts,  it  ia  the 
duty  of  the  parties  to  put  in  issue  the  entire 
claim  or  defense  available  when  the  case  is 
tried ;  and  a  failure  to  do  so  cannot  be  reme- 
died by  amendment  and  repeated  trials,  after 
appeal  to  and  decision  by  tnis  courL" 

If  the  rule  were  otherwise,  and  we  shonld 
affirm  the  Judgment  appealed  from  In  this 
case,  subsequent  litigation  could  be  started 
upon  a  different  ground,  and  there  would 
never  be  any  finality  as  to  the  controversy 
between  these  parties.  It  Is  not  the  policy 
of  the  law  to  txilerate  this  course  of  conduct, 
but  rather  to  require  the  parties  to  litigate 
all  of  matters  relevant  to  the  Issue  at  one 
and  the  same  time.  The  matters  urged  in 
the  present  case  being  within  the  knowledge 
of  the  pialntlfC  In  error  at  the  time  of  the 
former  judgment,  and  being  matters  which 
he  might  have  properly  pleaded  therein  and 
which  he  failed  to  do,  we  think  that  the 
Judgment  In  the  former  case  under  the  au- 
thorities above  quoted  is  conclusive  as  to  all 
of  the  matters  therein  litigated  or  which 
might  have  been  pleaded  or  given  In  evidence 
In  that  a£tion. 

The  judgment  appealed  from  is  therefore 
affirmed.  All  the  Justices  concur. 


mUJER  V.  MARRIOTT.   (No.  4595.) 
(Supreme  Court  of  Oklahoma.   June  16,  1915.) 

(Syllabus  bv  the  Court.) 

1.  Appeal  and  Erboe  ©=»f!33  —  Presenta- 
tion FOR  Review— Case- Made— Evidence 

•— DlSUISSAU 

TV'here.  on  the  trial,  witnesses  are  esamin> 

ed  in  recard  to  the  location  of  certain  streams 
and  of  other  locations  on  the  land,  by  the  aid  of 
a  jA&t,  which  is  introduced  in  evidence,  but  no 
marks  are  made  on  the  plut  by  the  witnesses  to 


indicate  they  are  referring  to  tiie  point  on  thv 
map.  if  the  answers  of  the  witnesses  can  be  un- 
derstood by  reference  to  the  plat,  which  ae- 
compauies  the  case-made  and  is  made  a  part 
thereof,  the  appeal  will  not  be  dismissed  on  the 
ground  the  case-made  does  not  contain  all  of 
the  evidence. 

Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  2285,  2776-2782;  2S29; 
Dec.  Dig.  «g=>835.] 

2.  Waters  and  Water  Coubses  «=>3S,  51— 
ObOTBUCTION  of  CllANHRL— HiOH  WaTEH— 

"Watbb  Coubbe." 

Where  surface  Water  has  been  accostomed 
to  gather  and  flow  along  a  well-defined  channel, 
it  may  not  be  obstructed  to  the  injury  of  the 
dominant  estate;  so  where,  in  case  of  hieh-water, 
the  sarplus  water  from  a  creek  remilarly  dis- 
charges itself  through  a  well-defined  cfaannel, 
which  is  the  accustomed  way,  through  which 
it  flows,  such  channd  constitutes  a  "water 
course." 

[Ed.  Not&— Fdr  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  80.  42.  43;  Dec 
Dig.  «=»38,  51. 

For  other  deflnitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Water  Course.] 

8.  Tbial  <s=>156— Waters  ahd  Water  Coubs- 
es ^»63  —  Demurrer  to  Evidence  —  Ob- 
STBOcnoN  OF  Water  Course. 

On  a  demurrer  to  the  evidence,  the  demor- 
rant  admits  all  the  facts  which  the  evidence  Id 
the  slightest  def^ree  tends  to  prove,  and  all  the 
inferences  which  may  be  reaBonabl,v  drawn 
therefrom,  go.  where  the  plaintiff  introduces  evi- 
dence that  in  case  of  floods  the  surplus  waten 
of  a  creek  escaped  by  way  of  a  branch,  de- 
scribing the  direction  in  which  such  branch 
flows  and  where  It  empties  Into  a  creek,  and 
the  case-made  contains  a  plat  showing  the 
course  the  branch  follows  after  leaving  the 
creek  to  where  it  discharges  its  water,  on  de- 
murrer to  the  evidence  it  is  a  fair  deduction 
that  this  branch  is  a  "water  coursf."  as  defined 
in  the  second  paragraph  of  this  syllabus. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  SS  354-356;  Dec  Dig.  «=sl56;  Waters 
and  Water  Courses,  Cent  Dig.  ||  61,  53;  Dec 
Dig.  «=>03.] 

4.  Tbial  ^9142— SuBHisstoir  of  Issceb— Iif- 

FEBENCB  DBDUCIBLB  PBOIC  EVIDENCE. 

If  an  inference  drawn  from  the  evidence  is 
a  reasonable  one,  although  not  a  necessary  one. 
the  court  will  not  invade  the  province  of  the 
jury  by  withdrawine  from  it  the  right  to  pass 
on  the  fact  to  be  deduced  from  bucH  inference. 

[Ed.  Note.~For  other  cases,  see  Trial.  Cent 
Dig.  8  337 :  Dec.  Dig.  «=>142.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Coart,  TUloian  County; 
Frank  Mathews,  Judge. 

Action  by  a  S.  Miller  against  B.  A.  Mar- 
riott Judgment  for  dtfmdant,  and  plaintiff 
brings  error.  Reversed  and  remanded  for 
new  trial. 

In  this  action  the  plaintiff  In  error  in  his 
first  cause  of  action  asks  for  a  mandatory 
Injunction  to  require  the  defendant  to  re- 
move a  dam  built  by  the  defendant,  which 
the  plaintiff  alleged  Interrupted  the  flow  of 
the  water  In  times  of  flood,  and  thereby 
cansed  his  land  to  be  overflowed.  The  sec- 
ond and  third  causes  of  action  are  for  dam- 
ages to  crops  caused  by  backing  water  on  the 
plaintiff's  land  by  reason  of  the  same  dam. 

It  appears  from  the  evidence  tliat  the 
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plalottfl  and  defienduBt  own  adjoining  ferms; 
'tbe  plaintiff's  being  tbe  dominant  tenement- 
Two  creeks,  known  as  Deep  Bad  and  Little 
Bed,  flow  In  very  meandering  courses  across 
twth  farms.  Little  Red  enters  ttae  plaintiff's 
land  about  tbe  center  of  Its  western  bound- 
ary, and  runs  through  It  In  an  eastwardly 
direction  until  It  empties  Into  Deep  Bed  not 
far  from  tbe  western  boundary  of  the  defend- 
ant's land.  It  appears  from  the  evidence,  as 
explained  by  the  plat  which  was  introduced 
by  the  plaintiff,  that  at  a  point  a  very  little 
way  from  tbe  plaintiff's  east  line  there  la  a 
branch  whl<4i  runs  in  a  southerly  direction, 
but  a  Uttle  east,  for  a  short  distance,  where 
It  crosses  to  the  defendant's  land,  and  there 
flows  near  to  and  parallel  with  the  boundary 
between  the  two  farms,  and  thence  south- 
eastwardly  until  It  discbarges  into  a  creek. 
The  plaintiff  testified  In  regard  to  this 
branch; 

"Q.  Yoa  may  state  the  nature  of  that  branch? 
A.  Well,  as  to  Deep  Red,  it  is  a  larger  creek 
than  Ldttle  Red ;  as  Deep  Red  come«i  down  here 
to  where  Uttle  Red  runs  into  Deep  Red,  it 
pushes  tbe  water  back  up  here,  and  keeps  on 
pushing  it  back  up  Little  Red  untU  it  breaks 
over,  or  it  gets  up  to  the  branch  here,  and  then 
it  comes  off  down  this  branch  onto  Mr.  Mar- 
riott's place  and  flows  on  back  into  the  creek. 
Then,  aa  it  gets  higher,  it  comes  onto  this 
place  here  where  it  breaks  over  at  this  north- 
west part  of  my  place,  and  then  it  flows  south- 
east over  my  place,  and  comes  on  down  and 
strikes  Uariiott's  right  here,  and  flows  on  off 
over  bis  place  and  on  down  to  the  creek  again." 

Tben  was  also  erldence  that  at  another 
point  on  Little  Red  creek,  a  short  distance 
west  of  the  center  of  the  plaintiff's  land,  in 
times  of  flood  the  water  broke  ova:  the  banks 
«f  Little  Bed  and  flowed  southeast  across 
tbe  lands  of  both  tbe  plaintiff  and  defendant. 
It  vipean  from  ttae  evidence  that  In  floods 
the  surplus  water  ct  Little  Bed  flowed  down 
across  tbe  branch  spoken  of  and  across  the 
land  of  the  plaintiff  and  defendant  until  It 
-emptied  Into  tba  creek,  as  above  set  out.  It 
further  appears  Oiat  the  defendant,  before 
tbe  couimen cement  of  this  action,  construct- 
-ed  tbe  dam  in  question  from  a  pobU  near  the 
high  land  In  tbe  southwest  corner  of  bis 
farm  northwardly  to  a  point  near  fals  north 
line,  and  across  the  branch,  thus  sttvPlng  up 
the  branch  by  wblcb  tbe  surplus  waters  of 
Little  Bed  had  been  accustomed  to  flow. 
This  dam  was  about  six  feet  high.  There  is 
-evidence  In  the  record  that  by  the  construc- 
tion of  this  dam  the  surplus  waters  of  Little 
Red,  which  prior  thereto  bad  flowed  across 
tbe  land  of  tbe  defendant,  were  ponded  on 
the  land  of  the  plaintiff,  and  remained  there 
much  longer  than  had  been  tbe  case  prior  to 
tbe  building  of  such  dam,  and  that  In  conse- 
quence the  crops  of  the  plaintiff  had  been 
damaged  by  the  standing  water  ip  a  greater 
degree  than  they  had  been  before  the  dam 
was  buUt 

The  defendant  demurred  to  tlw  plaintiff's 
-evidence,  whidh  was  sustained  by  tbe  court, 
and  the  plaintiff  brings  tbe  case  to  tbla 
-court  by  petition  In  error  and  case-mada 


H.  P.  HcGolre,  of  FrederldE.  for  plaintiff 
in  error.  Wilson  &  Roe,  of  Frederick,  for  de- 
fendant In  error. 

DETEREUX,  0.  (after  stating  tbe  fftcts  as 
above).  [1]  The  defendant  in  error  contends 
that  we  camiot  consider  any  of  tbe  questions 
raised  in  tlils  case  because  it  apiwars  that 
tbe  case-made  does  not  contain  all  tbe  evi- 
dence, for  the  reasons  as  stated  In  their 
brief: 

"A  large  part  of  the  evidence  introduced  by 
the  plaintiff  on  the  trial  had  reference  to  a  cer- 
tain nap  or  diagram  purporting  to  be  a  repre- 
sentation of  the  premises  of  the  plaintiff  and 
defendant,  the  streams  running  through  said 
premises,  and  the  dike  or  dam  complained  of. 
This  diagram  or  map  was  used  Ln  the  examina- 
tion of  nearly  all  toe  witnesses.  In  testifying 
the  witnesses  would  Indicate  apon  the  map  cer- 
tain objects,  also  directions  in  which  water 
flowed,  and  other  things.  Indicating  same  by 
pointing  out  the  objects,  tracing  the  flow,  etc., 
accompanied  by  the  words  'here,^  'this  way,'  etc., 
but  no  marks  were  made  by  them  upon  the  map^ 
to  preserve  a  record  of  thdr  references  thereto 
for  future  reference,  and  no  words  were  used 
by  the  witnesses  to  indicate  said  directions,  etc., 
but  the  court  and  jury  received  such  evidence 
through  their  aense  of  sight  only,  and  no  record 
of  any  kind  Is  preserved  of  that  teatimoay.** 

We  do  not  agree  with  coonsel.  A  map  was 
introduced  in  evidence  and  accompanies  the 
case-made.  Tbe  record  nowhere  discloses 
that  more  than  one  map  was  used,  and  we 
have  carefully  compared  the  evidence  with 
tbe  map,  and  it  makes  It  sutDciently  In- 
telligible. 

[2,  3]  Tbe  case-made  comes  here  on  a  de- 
murrer to  tbe  plaintiff's  evidence,  and  it  is 
well  settled  that  in  such  case  It  must  be  tak- 
en that  he  wbo  interposes  the  demurrer  ad- 
mits all  the  facts  which  the  evidence  in  the 
slightest  degree  tends  to  prove,  and  all  the 
inferences  and  conclusions  which  may  be  rea- 
sonably drawn  therefrom,  and  this  court  will 
consider  as  withdrawn  all  the  evidence  which 
is  most  favorable  to  the  party  demurring. 
Zlska  V.  Zlska,  20  Okl.  634,  95  Pa&  254,  23  L. 
B.  A.  (N.  S.)  L 

Applying  this  rule  to  the  case  at  bar,  it  Is 
admitted,  for  the  purpose  of  this  demurrer, 
that  there  is  a  branch  heading  on  the  land 
of  the  plaintiff,  which  flows  a  short  way  ou 
the  plalntlfTs  land,  then  goes  over  on  the  de- 
fendant's land,  and  then  flows  off  to  the 
southeast;  that  in  case  of  floods  the  water 
from  Little  Bed  found  an  outlet  through  this 
branch ;  that  the  plaintiff's  dam  is  built  di- 
rectly across  It  and  prevents  Its  flowing  as 
it  did  before  the  construction  of  the  dam; 
and  that  prior  to  the  construction  of  the  dam 
the  water  ran  off  through  this  branch,  but 
that  this  is  prevented  by  the  dam,  and  the 
water  is  ponded  on  the  land  of  the  plaintiff. 
A  reasonable  deduction  from  this  evidence  is 
that  this  branch  la  a  waterway  within  the 
definition  of  this  court  in  C,  R.  I.  &  P.  B.  R. 
Co.  V.  Groves,  20  OkL  101,  93  Pac.  755,  22  L. 
R.  A.  (N.  S.)  802,  where  It  la  held: 

"Where  the  surface  water  has  been  aecos- 
tmned  to  gather  and  flow  along  a  well-deflned 


Digitized  by 


Gooole 


1160 


149  PAGiriO  BEP0B7BB 


(OkL 


cbanael,  which  hy  frequent  ruuniDg  it  hae  worn 
or  cut  into  the  soil,  so  as  to  have  well-defined 
banks,  it  may  not  be  obstruction  to  the  injury 

oE  the  dominaDt  proprietor." 

In  Town  of  JefTerson  v.  Hicks,  23  Okl.  684, 
X02  Pac.  79,  24  L.  R.  A.  (N.  S.)  214,  it  is 
held: 

"The  owner  of  the  lands  situated  upon  a  wa- 
ter course  may  construct  an  embankment  there- 
on  to  protect  his  land  from  the  superabandant 
water  in  times  of  flood:  but,  in  doing  so,  he 
must  so  place  the  embankment  that  the  natural 
and  [irobable  consequences  of  the  embankment 
in  times  of  ordinary  floods  will  not  be  to  cause 
the  overflow  to  erode,  destroy,  or  injure  the 
lands  of  other  proprietors  upon  the  water 
course." 

In  Gulf.  C.  ft  S.  F.  B.  Co.  T.  Blchardson. 
42  Okl.  4G7.  141  Pac.  HOT,  It  Is  held: 

"The  common  law  goTeralug  the  diversion  of 
surface  water  as  adopted  and  apjpUed  in  this 
state  liaa  been  modified  and  restricted  to  this 
extent,  namely,  that  each  proprietor  may  divert 
tlie  same,  cast  it  back,  or  pass  it  along  to  the 
next  proprietor,  provided  he  can  do  so  without 
injury  to  sucbi  adjoining  proprietor.  Under  this 
rule  *  *  •  no  one  is  permitted  to  sacrifice 
his  neighbor's  property  in  order  to  protect  bis 
own."  See,  also.  Inc.  Town  of  Idabel  v.  Har- 
rison, 42  Okl.  469,  141  Pac.  1110 ;  St  I*  &  S. 
F.  R.  Co.  V.  Ramsey,  37  Okl,  448,  132  Pac. 
478:  Davis  v.  Fra,  14  Okl.  340,  78  Pac.  180, 
69  L.  Rr  A.  400,  2  Ann.  Cas.  193. 

In  Qulnn  v.  C,  R.  I.  &  P.  R.  Co..  23  S.  D. 
126,  120  N.  W.  884,  22  Ii.  R.  A.  (N.  S.)  789, 
It  is  held  that  a  railroad  company  cannot,  In 
the  construction  of  its  road,  negligently  ob- 
struct a  ravine  through  whidb  surface  water 
Is  accustomed  to  flow,  and  cast  such  water 
back  on  the  land  of  an  upper  proprietor. 

In  Wharton  v.  Stevens,  84  Iowa,  107,  60  N. 
W.  562,  15  L.  R.  A.  630,  35  Am.  St.  Rep.  296, 
It  is  held: 

"There  is  apparently  a  conflict  of  authorities 
on  this  point  which  is  not  real,  resulting  from 
the  undefined  use  of  the  words  'surface  water.' 
When  such  water  flows  by  a  well-defined  and 
natural  course  upon  lower  lands,  that  flow  can- 
not be  interfered  with  by  either  the  upper  or 
lower  proprietor.  But  when  such  water  has  no 
defined  course,  but  spreads  out  over  the  land 
without  a  well-defined  course,  it  may"  be  turned 
Uy  the  landowner  in  any  direction.  But,  where 
surface  water  has  a  fixed  and  certain  course, 
as  a  swale,  though  it  may  be  narrow  or  broad, 
Its  flow  cannot  be  interrupted  to  the  injury 
of  an  adjoining  proprietor." 

In  Flnkstaff  v.  Steffy,  216  IlL  406,  75  N.  K 
163,  it  Is  held: 

"The  interest  of  good  husbandry  does  not  jus- 
tify the  construction  of  a  levee  by  the  owner  of 
the  servient  estate  along  the  bank  of  a  creek 
to  protect  his  land  from  overflow  in  times  of 
flood,  where  the  effect  thereof  is  to  interfere 
with  the  natural  flow  of  the  water  to  the  in- 
jury of  the  owner  of  the  dominant  estate." 

We  think  the  cases  dted  above  are  decisive 
ot  the  case  at  bar. 

The  defendant  in  error  has  dted  the  case 
of  Taylor  v.  Fickas,  64  Ind.  167,  31  Am.  Bep. 
114,  but  the  facta  in  that  case  are  different 
from  those  now  luider  consideration.  In 
that  ease  the  damage  complained  of  was  that 
the  defendant  had  planted  a  row  of  trees 
along  the  boundary  line  between  his  land  and 


that  of  the  plalntUT,  w&idi  obstmeted  the 
passage  of  driftwood  in  case  of  a  flood,  bot 
In  dlstlngulahing  that  case  from  those  of 
the  character  now  under  consideration  the 
court  says: 

"The  true  doctrine  in  sndi  a  case,  we  believe, 
was  expressed  by  the  Ciiancellor  in  the  case  of 
Earl  V.  De  Hart,  1  N.  J.  Eq.  280  [72  Am.  Dec. 
395]:  'If  the  face  of  the  couatry  is  snch  ai 
necessarily  collects  in  one  body  so  laree  a  quan- 
tity of  water,  after  heavy  rains  and  the  melting 
of  large  t)odie8  of  snow,  as  to  require  an  outlet 
to  some  common  reservoir,  and  if  such  water  is 
regularly  discharged  through  a  well-defined 
channel,  which  the  force  of  the  water  has  made 
for  itself,  and  which  is  the  accustomed  channel 
through  which  it  flows,  and  has  flowed  from 
time  immemorial,  such  channel  is  an  ancient 
natural  water  course.' " 

In  our  opinion,  the  evidence  of  the  plain- 
tiff, and  the  coDcluslona  which  may  be  rea- 
sonably drawn  from  It,  brings  this  case  with- 
in the  authorities  above  cited,  and  there  was 
error  in  sustaining  the  demurrer  to  the  evi- 
dence. 

[4]  If  the  inference  to  be  drawn  from  the 
evidence  is  a  reasonable  one,  although  not  a 
necessary  one,  the  court  will  not  invade  the 
province  of  the  Jury  by  taking  ttom  it  the 
right  to  pass  on  the  fact  to  be  deduced  from 
such  inference.  Waters-Pierce  Oil  Co.  t. 
Deselms,  18  Okl.  107,  89  Pac.  212. 

We  therefore  recommend  that  the  judg- 
ment be  reversed,  and  the  cause  remanded 
for  a  new  triaL 

PBB  CURIAM.   Adopted  In  wbol& 


CHICKASAW  OOMPBIiiSS  CO.  v.  BOW. 
(No.  4245.) 

(Supreme  Court  of  Oklahoma.   June  8,  1919.) 

(Syllabua  by  the  Court.)  . 

1.  TBIAL  «=»248— iNBTBUCnOSS. 

It  ia  the  duty  of  the  court  to  give  iustme- 
tions  that  are  fairly  correct  in  ail  material 
parts,  and  to  correctly  state  the  law  as  ap- 
plicable to  the  case  on  trial,  and  not  to  state 
abstract  principles. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  j{  682,  583;  Dec  Dig.  <&=>248.J 

2.  TkiaIi  <»20S— InsRUcnoNS. 

It  is  not  necessary  for  eadi  separate  in- 
struction to  embody  every  fact  or  element  es- 
sential to  sustain  or  defeat  an  action,  nor  is  it 
necessary  for  each  separate  instruction  to  cover 
the  entire  case.  If  the  dUterait  instnaetioui, 
taken  together  and  considered  as  a  wholes  fair- 
ly present  the  law  of  the  case,  and  there  is  no 
conflict  between  the  different  paragraplis  there- 
of,  this  will  be  sufficient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8S  477-479;  Dee.  Dig.  «=s203.] 

3.  Master  and  Sehvant  <8=> 293— Duty  of 
Mastee— Safe  Place  to  Wobk. 

It  is  not  error  tor  the  court,  in  an  instruc- 
tion as  to  the  master's  duty  relative  to  the 
working  place  of  his  servant,  to  say,  "It  was 
the  duty  of  the  master  to  provide  a  suitable 
and  reasonably  safe  place,"  etc.:  but  a  better 
statement  of  the  duty  would  be,  'The  master  ia 
required  to  use  ordinary  care  in  providing  a 
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reasonabl;  safe  place  In  which  his  servant  is  to 
■work." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  114&-115e,  115&-U60; 
Dec.  Dig.  «s>293.] 

4.  DAHAOES  <^210— IWSTBrCTIOHB. 

An  instruction,  otherwise  correct  as  to  the 
measure  of  damages  and  the  elements  to  be 
considered  in  the  assessment  thereof,  is  not  er- 
roneous for  failure  to  tell  the  jury  tbeir  ver- 
dict must  be  based  upon  the  evidence,  where  in 
the  general  charge  this  direction  is  given. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  537,  538 ;  Dec.  Dig.  ^210.] 

5.  Appeal  and  Ebbob  ^=»1066— -Abstbact 
iNfflBVCnONS— Habulebs  Bbbob. 

The  giving  of  an  instruction  which  states  a 
correct  principle  of  law,  hut  which  has  no  ap- 
plication to  thB  issues  involved  or  the  proof, 
will  not  warrant  a  reversal  of  the  jud^ent, 
unless  it  is  apparent  that  such  instruction  mis- 
led the  jury. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
firroT,  Cent  Dig.  |  4220;  Dec.  Dig.  Os»1066.] 

Error  from  District  Conrt,  Carter  County ; 
S.  H.  RnsseU,  Judge. 

Action  by  L.  T.  Bow  against  the  Chickasaw 
Compress  Company.  Judgment  for  plaintiff, 
end  defendant  brings  error.  Affirmed. 

Potterf  ft  Walker,  of  Ardmore,  and  J.  S. 
Boss,  of  Oklahoma  City,  for  plaintiff  in  er- 
ror. Johnsm  A  McGlll  and  Harreld  &  Ward, 
all  ot  Ardmore,  tor  defaidazit  In  error. 

HARDY,  J.  PlalntUT  was  night  watchman 
for  the  Chickasaw  Compress  Company,  and 
his  duties  consisted  of  protecting  the  defend- 
ant's property  from  fire  and  thieves,  and  he 
was  required  to  visit  certain  keys  attached  to 
posts  with  a  time  or  watch  clock,  situated  at 
different  points  around  the  property  at  reg- 
ular intervals,  to  tnm  the  keys,  which  was 
to  show  that  he  was  performing  his  duties. 
September  20,  1910,  while  making  his  rounds 
at  nlffht,  he  fell  Into  a  hole  In  the  platform, 
and  suffered  injury,  and  brought  this  action. 
Verdict  was  rendered  in  his  favor,  and  de- 
fendant brings  error. 

The  only  matters  urged  In  the  brief  of 
plaintiff  In  error  ere  alleged  errors  of  the 
court  In  instructions  given  to  the  jury.  Ob- 
jection is  made  to  instruction  No.  5  for  the 
reason  that  It  is  not  a  correct  definition  of 
negligence.  In  that  it  omits  to  include  therein 
certain  elements  necessary  to  constitute  a' cor- 
rect definition  of  such  term.  It  is  admitted 
by  counsel  for  defendant  in  error  that  this  In- 
struction Is  not  a  correct  definition  of  negli- 
gence as  announced  by  this  court  In  Chicke- 
Bha  Cotton  Oil  Co.  v.  Brown,  30  Okl.  245, 
134  Paa  850;  but  It  Is  insisted  that,  when 
ctmsldered  In  connection  with  other  instruc* 
tions  and  applied  to  the  facts  In  the  case,  re- 
TerBU>le  error  cannot  be  found.  Na  5  Is 
merely  an  attempt  by  the  court  to  0.ve  an 
abstract  definition  of  negligence. 

In  instruction  No.  0  the  court  instructed 
the  jury  as  follows: 

"Tou  are  instructed  that  it  is  not  the  duty 
of  the  employer  to  provide  a  place  to  work 


which  is  absolutely  sdfe,  ahA  ibe  law  imposes 

on  the  employer,  which  in  this  Instance  would 
be  the  compress  company,  only  the  obligation 
to  use  reasonable  and  ordinary  care,  skill,  and 
diligence  in  furnishing  a  suitable  and  safe  place 
for  its  employes  to  work.  In  this  instance 
the  burden  is  on  the  plaintiff  to  show  that  the 
defendant  compress  company  did  not  use  rea- 
sonable and  ordinary  care  and  diligence  in 
furnishing  him  a  saltable  and  aafe  place  In 
wbich  to  perform  the  duties  incumbent  upon 
him,  and  unless  he  does  this  by  a  fair  prepon- 
derance of  the  testimony,  or  if  from  the  testi- 
mony you  find  that  the  compress  company  did 
use  reasonable  and  ordinary  care  in  furnishitig 
a  place  to  worlt,  then  it  would  be  your  duty  to 
find  a  verdict  for  the  defmdant  in  this  ease." 

In  this  Instruction  the  Jury  were  told  by 
the  court  that  it  was  the  duty  of  the  compress 
company  to  use  reasonable  and  ordinary  care 
and  diligence  la  fomlshing  to  plaintiff  e 
suitable  and  safe  lOaoe  tai  wblcb  to  perffMcm 
the  dnttea  Incambait  upon  him,  aiul  It  was 
not  the  duty  of  the  employer  to  provide  a 
place  to  work  which  was  absolutely  safe. 
This  Instruction  stated  to  the  jury  the  oor> 
rect  meaanre  of  dat^r  which  tJie  taw  Impoaea 
upon  the  master  with  regard  to  fumidUng  a 
reasonably  safe  place  In  whicb  bis  employes 
are  required  to  work,  and  makes  a  substan- 
tially correct  application  of  the  principle  to 
the  facts  of  this  case.  Keeley  v.  S.  W.  Cot- 
ton OU  Co..  13  OkL  350.  76  Pac.  637.  64  L. 
R.  A.  145;  Cboctaw  Electric  Co.  v.  Clark,  28 
Okl.  399.  114  Pac.  730;  Frederick  Cotton  Oil 
&  Mfg.  Co.  v.  Travel,  36  Okl.  717,  129  Pac. 
747 :  Great  Western  Goal  &  G<^  Co.  v.  Ma- 
lone,  39  Okl.  693.  136  Pac  403;  Frisco 
Lumber  Co.  v.  Thomas.  42  Okl.  670,  142  Pac 
310;  Texas  Co.  v.  Collins,  42  Okl.  374,  141 
Pac.  783;  Midland  Valley  Ry.  Co.  v.  Wil- 
liams, 42  Okl.  444,  141  Pec.  1103;  Dolese 
Bros.  V.  Smith,  42  Okl.  452,  141  Pac.  775; 
C,  R.  I.  ft  P.  R.  R.  Co.  V.  Bennett,  36  OkL 
358,  128  Pac.  705;  Dewey  Port  Cement  Co. 
V.  Blunt,  38  Okl.  182,  132  Pac.  659;  C,  R.  I. 
ft  P.  R  R.  Co.  V.  Duran,  38  Okl.  719,  134 
Pac.  876.  And  we  do  not  think  that  the  jury 
could  have  misunderstood  the  measure  of  du- 
ty owing  by  plaintiff  In  error  to  the  defend-, 
ant  In  error  at  the  time  of  the  accident 

No.  6  Is  also  complained  of  for  the  reason 
that  it  is  not  a  correct  definition  of  contribu- 
tory negligence,  that  It  Is  confusing  and  mis- 
leading, and  falls  to  make  any  reference  to 
the  degree  of  prudence  and  care  that  plain- 
tiff should  have  exercised  for  his  own  safety. 
Standing  alone  this  Instruction  would  not  be 
sufficient  upon  that  question,  end  would  be 
fairly  subject  to  the  criticism  made  against  It 

No.  10  is  as  follows: 

"Tou  are  instructed  that  It  was  the  duty  of 
the  Chickasaw  Compress  Company  to  provide 
a  suitable  and  reasonably  safe  place  for  the 
plaintiff  to  work,  and  if  you  beheve  from  the 
evidence  that  the  said  compress  company  had 
caused  a  hole  to  be  torn  np  in  the  platform  and 
had  left  the  same  open,  without  any  notice  to 
the  plaintiff  and  without  any  warning,  and 
that  while  in  the  exercise  of  ordinary  care  he 
did  not  discover  that  said  hole  was  open,  and 
in  pursuing  his  duty  as  an  employ^  of  said 
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company  paued  aloD^  th«  way  and  fell  Into 

said  hole  by  reason  of  the  nexligence  of  enid 
compress  compaDy,  then  your  verdict  should  be 
for  the  plaintiff  for  such  amount  as  in  your 
jnd^ent  he  is  entitled." 

In  No.  8,  which  is  not  excepted  to,  the 
court  also  told  the  Jury  that  it  was  the  duty 
of  the  plaintiff  to  exercise  ordinary  care  and 
diligence  to  observe  and  become  cognizant  of 
obvious  defects  In  the  machinery  and  work- 
ing place,  and  that  he  was  charged  with  tlie 
knowledge  and  assumption  of  the  risk  of  such 
defects  which  were  kno^vu  to  him,  or  which 
could  have  been  known  by  the  use  of  ordi- 
nary care  to  a  person  of  reasonable  prudence 
and  diligence  in  his  situation. 

No.  7,  to  which  no  ezceptl<nis  were  reserv- 
ed, is  as  follows: 

"Ton  are  instructed  that  where  there  Ib  dan- 
ger, and  the  peril  is  known,  whoever  encounters 
it  voluntarily  and  nnnecessarily  cannot  be  re- 
garded as  exercising  ordinary  prudence,  and 
therefore  does  so  at  bis  own  risk.  If  you  find 
from  the  evidence  that  there  vrtu*  danger,  and 
the  peril  was  known  to  the  plaintiff,  and  he 
unnecessarily  and  without  ordinary  prudence 
was  injured  thereby,  then  there  is  no  Uability 
on  the  part  of  the  defendant,  and  your  verdict 
should  be  for  the  defendant'' 

Considering  instructions  Nos.  10,  8,  and  7 
together,  we  find  that  the  court  has  Instructed 
the  Jury  that  it  was  the  duty  of  the  plain- 
tiff to  exercise  ordinary  care  and  diligence 
to  observe  and  become  cognizant  of  obvious 
defects  In  the  machinery  and  working  place, 
and  that  he  was  charged  with  the  knowledge 
and  assumption  of  the  risk  of  such  defects 
which  are  known  to  him,  or  which  could 
have  been  known  by  the  use  of  ordinary  care 
to  a  person  of  reasonable  prudence  and  dill* 
gence  in  his  situation,  which  Is  the  correct 
rule  as  to  assumption  of  risk.  Great  Western 
Coal  &  Coke  Co.  v.  Cunningham,  43  Okl.  417, 
143  Pac.  26;  Coalgate  Co.  v.  Hurst.  25  Okl. 
588,  107  Paa  657.  And,  further,  that  where 
there  is  danger,  and  the  peril  is  knou-n  or 
could  have  been  known  by  the  exercise  of 
ordinary  care,  whoever  encounters  It  volun- 
tarily and  unneceasarllj'  cannot  be  regarded  as 
exercising  ordinary  prudence,  and  that  If  they 
found  from  the  evidence  that  there  was  dan- 
ger, and  the  peril  was  kno\vn  to  the  plain- 
tiff, and  he  unnecessarily  and  without  ordi- 
nary prudence  was  Injured  thereby,  then  the 
defendant  would  not  be  liable,  which  la  a 
substantially  correct  statement  of  the  law. 
Frederick  Cotton  Oil  &  Mlfe.  Co.  Trarer, 
supra;  26  Cya  1236. 

[1  ]  It  is  the  duty  of  the  court  to  give  In- 
structions that  are  substantially  correct  In 
all  material  parts,  and  to  correctly  state  the 
law  applicable  to  the  case  on  trial,  as  made 
out  by  the  pleadings  and  the  evidence.  Okl. 
Ey.  Co.  V.  Christenson,  148  Pac  94;  Humph- 
rey V.  Morgan,  30  Okl.  343,  120  Pac.  577; 
Dunlap  V.  Flowers,  21  Okl.  600,  09  Pac  643; 
Bales  V.  N.  W.  ConsoL  Mill.  Co.,  21  Okl.  421, 
96  Pac.  599.  See,  also,  Sackett  on  Ins.  { 
179;  Thorwegan  v.  King,  111  U.  S.  549,  4 
Sup.  Ct.  629,  28  Ll  Bd.  514;  Pleasants  t. 
ITants,  88  U.  &  (22  WalL)  UO,  22  U  £d.  TSa 


[2]  It  Is  not  necessary,  however,  for  each 
separate  Instruction  to  embody  every  fact  or 
element  essential  to  sustain  or  defeat  an  ac- 
tion, nor  is  it  necessary  for  each  separate  in- 
struction to  cover  the  entire  case.  If  the 
different  Instructions,  taken  together  and  con- 
sidered as  a  whole,  fairly  present  the  law  of 
the  case,  and  there  Is  no  conflict  between  the 
different  paragraphs  thereof,  this  will  be  suf- 
flcient.  Grant  et  aL  v.  Milan,  20  OkL  672, 
95  Vac.  424 ;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Marks, 
11  Okl.  82,  65  Pac.  996;  Chlckaaha  St  Ry. 
Co.  V.  Marshall,  43  Okl.  192,  141  Pac  1172; 
C,  R.  I.  &  P.  Ry.  Co.  V.  Pitchford,  143  Pac 
1146;  C,  R.  I.  &  P.  Ry.  Co.  v.  Johnson,  26 
Okl.  760,  107  Pac  662.  27  U  R.  A.  (N.  S.) 
879;  First  Nat  Bank  of  Tlshominga  t.  In- 
gle, 37  Okl.  276, 133  Pac  895;  Moakogee  Ele& 
Trac  Co.  V.  Rye,  148  Pac.  100. 

While  these  Instructions  are  subject  to 
criticism  in  the  verbiage  and  arrangement 
thereof,  yet,  taking  them  as  a  whole  and 
considering  them  together  as  applied  to  the 
facts  of  this  case,  the  trial  court  has  under- 
taken to  make  a  correct  application  of  the 
principles  of  the  law  regulating  the  duties 
and  liabilities  of  the  parties  to  the  facts,  as 
disclosed  by  the  evidence,  and  the  Instruc- 
tions 80  given  are  substantially  correct  and, 
when  so  applied  to  the  evidence,  we  think  It 
cannot  be  claimed  that  the  jury  were  mis- 
directed in  any  substantial  particular,  nor 
that  any  material  prejudice  has  resulted  to 
the  defendant  by  reason  of  the  ^vlng  thereof. 

[3]  Instruction  No.  10  Is  also  criticized  be- 
cause the  court]  instructed  the  jury: 

"You  are  instructed  that  it  was  the  duty  of 
the  Chickasaw  Compress  Company  to  provide 
a  suitflble  and  reasonably  safe  place  for  the 
plaintiff  to  work.  •  *  • " 

Counsel  insist  that  this  Instruction  Is  er- 
roneous, because  It  informs  the  jury  that  it 
was  the  positive  duty  of  the  defendant  to 
provide  a  suitable  and  safe  place  for  the 
plaintiff  to  work.  Taken  alone,  this  state- 
ment of  the  law  cannot  be  regarded  as  a 
technically  correct  statement  of  the  measure 
of  the  duty  whldi  a  master  owes  to  his  serv- 
ant In  No.  9,  to  which  no  exertions  were 
taken,  the  Jury  were  told  that  It  was  not  the 
duty  of  a  master  to  provide  a  place  which 
vf&s.  absolutely  safe,  but  that  the  law  Im- 
posed only  the  obligation  to  use  ordinary 
care,  skill,  and  diligence  in  that  regard.  The 
complaint  made  to  the  instruction  now  under 
consideration  is  to  the  statement: 

"That  it  was  the  duty  of  the  compress  com- 
pany to  provide  a  suitable  and  reasonably  safe 
place  for  the  plaintiff  to  work,"  etc 

It  would  have  been  better,  and  have  been 
unobjectionable,  to  say  "that  the  def^idant 
was  required  to  use  ordinary  care,"  etc.;  but 
the  two  ways  of  expressing  a  master's  duty 
In  this  particular  are  used  Interchangeably 
In  the  text-books  and  decisions  throughout 
the  country  and  In  this  state.  Frisco  Lumber 
Co.  V.  Thomas,  42  Okl.  670,  142  Pac  810; 
Frederi(^  Cotton  Oil  &  Mfg.  Ca  t.  Trarer, 
supra;  Choctaw  Lumba  COl  t.  Clack,  supia; 
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Cbnstnictfoii  Oa  t.  Wilson,  17  Okl.  3S5,  8T 
Pac.  320 ;  Suemmell-Brann  Ca  t.  Gablll,  14 
Okl.  422,  78  Pac.  260 ;  Great  West^  Goal  & 
Coke  Co.  Y.  Maltme,  supra. 

[4]  The  last  clause  ot  instruction  Na  10 
and  instruction  Na  12  are  con4)lalned  of 
becanse  tbey  fall  to  tell  tbe  jui7  th^  Ter- 
dlct  should  be  based  npon  the  evidence;  Tbis 
(Ejection  la  not  good.  In  Na  8  tbe  eonrt  tells 
the  Jury: 

"And  yon  moat  look  to  the  eridence  in  this 
case  that  has  been  admitted  before  you  by  the 
court  from  the  witness  stand,  and  which  proof 
you  will  apply  to  the  instructions  of  the  court 
which  contains  the  law  for  your  guidance,  and 
return  your  verdict  accordingly." 

And  in  Instruction  Na  4  tbe  court  again 
■ays: 

"Yon  are  instructed  that  It  Ib  iscumbent  upon 
the  plaintiff  to  establish  bis  allegations  by  a 
preponderance  of  tbe  evidence  before  be  can' 
recover,  and  if  you  find  that  his  allegations 
have  not  been  established  by  a  preponderance 
of  tbe  evideoce,  then  the  plaintiff  is  not  entitled 
to  recover." 

This  Instmctlon  clearly  Informed  tbe  Jury 
that  in  arriving  at  their  findings  upon  any 
Issue  In  the  case  they  w^e  to  apply  the  evi- 
dence to  the  law,  and  if  the  allegations  oE 
plaintlfC  were  not  established  a  preponder- 
ance of  the  evidence  he  would  not  be  entitled 
to  recover.  Instructions  like  tbe  latter  part 
of  Ho.  10  and  No.  12,  when  considered  with 
the  Instructions  as  a  whole,  in  which  prop^ 
directions  are  given  to  the  Jury  as  to  tbe 
correct  measure  of  damages  and  the  right 
method  of  arriving  thereat,  are  upheld  by 
the  courts  and  considered  good  by  the  text- 
WTlters.  Thompson  on  Trials  (2d  Bd.)  3218; 
C,  I.  &  P.  Ky.  Co.  V.  Ijeisy  Brewing  Ca, 
174  lU.  647,  51  N.  E.  572;  LoulsvlUe,  N.,  etc., 
Ky.  Cfo.  V.  Falvey,  104  Ind.  409,  3  N.  a  389, 
4  N.  OOS.  Thompson  od.  Trials,  g  2318, 
is  as  follows: 

"To  DBS  only  the  words.  If  the  jury  believe,* 
without  eooveyiag  to  their  minds  that  they  are 
to  found  their  belief  on  tbe  evidence,  Is  an  ob- 
jectionable way  of  giving  an  instruction;  but 
as  jurors  are  supposed  to  have  some  small 
trace  of  sense  there  is  a  presumption  that  they 
know  that  they  are  to  find  from  tbe  evidence, 
and  accordingly  it  Is  not  necessary  to  repeat 
this  expression  at  every  turn  in  the  charge. 
•  •  •  So  an  instruction,  otherwise  correct  as 
to  the  measure  of  damages  and  the  elements 
to  be  taken  into  consideration  in  assessing  the 
damages,  is  not  bad  because  the  judge  omits 
to  admonish  the  jury  therein  that  they  must 
assess  the  damages  from  the  evidence  in  tbe 
case." 

In  the  case  of  C,  It.  I.  &  P.  Ry.  Ca  v.  Lelsy 
Brewing  Co.,  supra,  It  was  said: 

"At  the  beginning  of  the  instruction  the  jury 
are  required  to  find  from  the  evidence  that 
tbe  lots  in  question  are  susceptible  of  enlarge- 
ment, etc  Tbe  requirement  to  find  from  the 
evidence,  as  thus  made  at  the  beginning  of  the 
instruction,  applies  and  extends  to  all  subse- 

aueat  clauses  of  the  instruction.  *  *  *  If 
lie  first  part  of  an  instruction  contains  a 
clause  requiring  them  to  make  a  finding  from 
the  evidence,  a  jury  of  intelligent  men  will  not 
be  misled  by  the  omission  of  such  clause  in  the 
remaining  portion  of  the  instruction." 


The  ohjectitm  to  Nol  12,  that  it  salHnlts  loss 
of  time  to  the  jury  as  an  Item  of  damages,  is 
not  well  taken.  Plaintiff  alleges  that  on 
account  of  his  Injury  he  is  unable  to  work, 
and  also  allies  that  at  the  time  of  the  injury 
ho  was  earning  a  salary  of  $40  per  month. 
Tbe  evidence  tends  to  show  that  he  Is  unable 
to  perform  manual  labOT,  and  that  he  has 
been  out  of  work  since  disdiarged  by  plaintiff 
in  wror,  and  is  sufficient  to  carry  this  ques- 
tion to  the  Jury. 
[6j  The  court  farther  instructed  the  Jury: 
"Yon  are  further  instructed  that  a  master  Is 
required  to  inspect  tbe  place  of  work  from  time 
to  time  end  keep  it  in  a  reasonably  safe  con- 
dition." 

It  Is  claimed  that  this  instruction  should 
not  have  been  given,  because  It  was  calculat- 
ed to  create  In  the  minds  of  tbe  Jury  an  Infer- 
ence that  the  master  was  an  absolute  Insurer. 
This  could  not  be,  because  In  No.  0,  which 
is  quoted,  the  court  expressly  told  the  Jury 
that  it  was  not  tbe  duty  ta  furnish  an  ab- 
solutely safe  place  In  which  to  work,  but 
that  the  law  Imposed  only  the  obligation  to 
use  reasonable  and  ordinary  care,  skill,  and 
diligence  in  this  respect.  The  instruction  Is 
a  correct  statement  of  the  abstract  rule  of 
law.  26  Ciyc.  1136.  And,  conceding  that  it 
bad  no  place  in  this  case,  It  could  not  pos- 
sibly have  prejudiced  the  Jury,  and  there- 
fore would  not  constitute  reversible  wror. 

"The  giving  of  an  instructioo  which  states  a 
correct  principle  of  law,  bnt  which  has  no 
application  to  ttie  issues  involved  or  the  proof, 
will  not  warrant  a  reversal  of  tbe  judgment, 
unless  it  is  apparent  that  such  instruction  mis- 
led the  jury.'^  Pearson  v.  Toder,  89  Okl.  106, 
134  Pac  421,  48  L.  B.  A.  (N.  EO  3S4;  2 
Thompson  on  Trials,  8  3221. 

Tbe  sufficiency  of  the  evidence  to  sustain 
the  findings  of  the  Jury  is  not  questioned; 
the  only  errors  urged  being  the  instructions 
complained  of,  which  we  have  already  con- 
sidered, and  after  an  examination  of  the  en- 
tire record  this  court  is  unable  to  say  tbat 
plaintiff  in  error  was  deprived  of  a  substan- 
tial right,  or  that  Justice  was  denied  in  the 
trial  of  tbe  case.  Sections  4781,  6005,  Bev. 
Laws  1910. 

Finding  no  such  errors  In  the  record  before 
us,  the  juflgment  of  the  trial  court  is  there- 
fore afllrmed.   AU  the  Justices  concur. 


GOUBLBT  T.  LOOKABAUGH.  (No.  4322.) 
(Supreme  Court  of  Oklahoma.   June  8.  1915.) 

(Syllabut  by  the  Court.) 

1.  Dauagbs  <S=>9  — Breach  of  Contract- 
Nominal  Damages. 

In  an  action  for  breach  of  contract.  If 
proven,  the  plaintiff  may  recover  nominal  dam- 
ages, even  though  no  appreciable  injury  has  been 
shown. 

[Ed.  Note.— For  other  cases,  see  Damages, 
CenL  Dig.  {$  7-15;  Dec.  Dig.  ®=>9.] 

2.  Pi^ADiNG  €=3205— Demuebeb. 

Where  the  pleader  undertakes  to  allege 
two  different  remedies  or  rights  of  recovery  up- 
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on  the  same  state  of  facts,  and  the  question  is 
presented  as  to  which  uf  said  remedies,  if  either. 
IS  proper,  a  general  demurrer  to  said  petition 
should  be  overruled  if  the  allegations  in  support 
of  either  of  such  remedies  contain  facts  sufficient 
to  constitute  a  cause  of  action;  and,  under  such 
a  condition  of  the  pleadings,  this  court  will  not 
undertake  to  point  out  the  proper  remedy,  but 
will  simply  pass  upon  the  question  raised  by  the 
d«narrer  to  the  whole  petiticm. 

[Ed.  Note— For  other  cases,  see  Pleading, 
Cent.  Dig.  SI  4»l-493,  486,  496,  498-SlO;  Dec. 

Dig.  ^m.} 

CommissioDerB'  Opinion,  Division  No.  4. 
Error  from  District  Court;  Oklahoma  Coun- 
ty ;  W.  B.  Taylor.  Judge. 

Action  by  A.  R.  Gourley  against  H.  G. 
Lookabaug^  Judgment  for  defendant,  and 
plaintltC  brings  error.  Berersed  and  re- 
manded. 

A.  H.  Gourley,  pro  ae,  and  S.  A.  Horton, 
both  of  Oklahoma  City,  for  plaintiff  in  er- 
ror. Warren  K.  ISnyder,  of  Oklahoma  City, 
for  defendant  in  error. 


ROBBEBTS,  C.  Error  from  the  district 
court  of  Oklahoma  county.  Un  the  1st  day 
of  December,  1911,  the  plaintiff  helow,  who 
is  also  plaintiff  herein,  filed  his  second 
amended  petition  against  the  defendant  be- 
low, who  Is  defendant  herein,  as  follows: 

"Plaintiff  for  his  cause  of  action  against  the 
defendant  alleges  and  avers:  That  on  or  about 
the  21st  day  of  February.  1910,  the  plaintiff  con- 
tracted and  did  sell  tbo  defendant  the  follow- 
ing described  real  estate,  to  wit  [land  describ- 
ed], for  which  the  defendant  agreed  to  pay  the 
plaintiff  the  sum  of  $2,000;  Chat  the  defend- 
ant paid  the  plaintiff  on  said  contract  1^250, 
and  agreed  to  pay  the  remainder  of  said  sum  as 
follows:  Two  hundred  dollars  six  months  from 
and  after  the  2l8t  day  of  February,  1910,  and 
$200  each  six  months  until  the  same  should 
be  paid  in  full:  and  that  said  contract  further 
provides  that  the  defendant  should  pay  S  per 
cent  iaterest  on  said  $2,000  from  its  date  there- 
of until  paid. 

"The  plaintiff  alleges  and  avers :  That  the 
defendant  had  failed  to  carry  out  the  terms  of 
said  contract,  for  the  reason  that  he  has  failed 
'  and  neglected  to  carry  out  said  contract  by  pay- 
ing any  installments  or  interest:  and  that  he 
is  now  indebted  to  the  plaintiff  in  the  sum 
of  $600  for  six  installments  due,  together  with 
interest  on  the  $2,000,  or  the  sum  of  $240;  and 
that  the  defendant  is  indebted  to  the  plaintiff  in 
the  sum  of  $840  upon  said  contract;  and  that  he 
has  failed  and  refused  to  carry  out  his  said  con- 
tract. By  the  terms  of  said  contract  he  agreed 
to  pay  $200  every  six  months  and  interest  as 
aforesaid;  and,  further,  by  the  terms  of  said 
contract  the  defendant  is  to  forfeit  all  the  pay- 
ments as  liquidated  damages  In  case  of  his  fail- 
ure to  pay  any  two  or  more  installments  of  in- 
terest 

"The  plaintiff  alleges  that  said  property  has 
depredated  in  value,  and  is  not  now  worth  to 
exceed  the  sum  of  $S40;  and  that  this  plaintiff 
has  been  damaged  by  the  reason  of  the  failure 
to  carry  out  said  contract  in  the  difference  be- 
tween the  $2,000,  the  contract  price,  and  the 
$2,000  and  $S40  interest  thereon.  Wherefore 
the  plaintiff  prays  that  he  have  and  recover  of 
and  from  the  defendant  the  sum  of  $840  and 
Interest  thereon  at  the  rate  of  8  per  cent,  from 
this  date. 

"A  full,  true  and  correct  copy  of  said  contract 
is  hereto  appended,  marked  'Kxhibit  A,*  refer- 


red to  and  made  a  part  of  this  second  amended 

petition." 

"Contract  for  Deed. 

"This  agreement  made  this  21st  day  of  Feb. 
1910,  by  and  between  A.  R.  Gourley  of  Okla- 
homa City,  Okl,  party  of  the  first  part  and  H. 
C.  Lookabaugh  of  Blaine  county,  Oklahoma, 
party  of  the  second  part:  Witnes&eth:  That 
for  and  in  consideration  of  <¥250.00)  two  hun- 
dred and  fifty  dollars  in  hand  paid  to  tlie  party 
of  the  first  part  by  the  party  of  the  second 
part,  the  receipt  of  which  is  hereby  acknowl- 
edged and  for  and  In  cousideraticHi  of  the  mu- 
tual covenants  and  agreements  herein  entered 
into  and  upon  the  complete  payment  of  the  par- 
ty of  the  first  part  the  sum  of  money  hereinafter 
specified,  party  of  the  first  part  does  hereby 
agree  to  furnish  a  good  and  sufficient  warranty 
deed  to  the  party  <a  Um  Bec<Hid  part  the  follow- 
ing described  tract  or  parcel  of  land  situated  in 
Cleveland  county,  Oklahoma,  to  wit  [land  de- 
scribed]. 

"And  the  said  party  of  the  second  part  does 
hereby  agree  in  addition  to  the  payAient  of  the 
above  specified  sum  of  money  to  pay  to  the  said 
first  party  the  further  sum  of  two  thousand  dol- 
lars ($2,000.00)  to  be  paid  in  installments  of 
two  hundred  dollars  ($200)  each  six  months  un- 
til the  full  sum  of  two  thousand  dollars  ($2,000.- 
UO),  shall  have  been  paid,  the  first  payment  to 
be  due  August  21,  19l0,  and  like  sums  each  six 
months  thereafter. 

"First  party  («rrecs  to  execute  and  deliver  to 
any  part  or  subdivision  of  this  property  a  good 
and  sufficient  warranty  deed  any  time  during  the 
pendency  of  this  contract  upon  payment  of  the 
said  first  party  of  the  full  amount  of  said  sale 
in  cash,  provided,  however,  the  amount  so  paid 
shall  not  be  less  than  a  proportional  part  o( 
unpaid  balance  due  under  this  contract. 

"All  payments  to  bear  interest  at  the  rate  of 
8%  per  annum,  payable  semiannaaliy  and  any 
part  of  the  principal  may  be  paid  at  any  time 
to  stop  interest. 

"It  is  further  agreed  and  stipulated  by  and 
between  the  parties  that  time  is  the  essence  of 
this  agreement  and  upon  default  upon  the  part 
of  the  party  of  the  second  part  on  payment  of 
two  or  more  installments  the  said  second  party 
shall  forfeit  to  the  party  of  the  first  part  as 
liquidated  damages  any  sach  sum  or  aums  as 
may  have  been  paid  under  this  agreement  and 
all  other  rights  and  interest  accruing  to  said 
second  party  hereunder. 

"It  is  further  stipulated  by  and  between  the 
said  puties  that  this  contract  shall  in  cue  of 
death  of  either  or  any  of  the  said  parties  be 
binding  upon  the  heirs,  administrators,  assigns 
of  said  deceased  party  or  parties. 

"It  is  further  aureed  that  this  contract  shall 
be  assignable  by  the  party  of  the  second  part. 
This  contract  is  made  in  duolicate  a  copy  of 
which  is  to  be  retained  by  each  of  the  parties 
hereto." 

Thereafter,  on  the  9th  day  of  Deconber. 
the  def^dant  flled  a  demorrer  bo  aald  peti- 
tion, which  la  as  follows: 

"Now  cornea  the  defendant,  H.  C.  Looka- 

baugh,  by  his  attorney,  Warren  K.  Snyder,  and, 
after  leave  of  court  had  and  granted,  files  this 
his  demurrer  to  the  amended  petition,  described 
as  the  sec<nid  amended  petition,  and  by  way  of 
and  for  grounds  of  demurrer  says : 

"First.  That  the  second  amended  petition  does 
not  state  or  contain  facts  and  allegations  suffi- 
cient to  constitute  a  cause  of  action  in  favor 
of  the  plaintiff  and  as  against  this  defendant 

"Second.  That  the  contract  or  exhibits  sued 
on  shows  upon  its  face  that  time  is  of  the  es- 
sence of  the  contract,  and  that  the  same  is  in  the 
nature  of  an  option  to  buy  real  estate  and  fixes 
the  measure  of  recovery  as  liquidated  damises 
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for  breach  of  the  same  as  the  amount  paid  by 

defendant  to  plaintiff  on  the  contract,  and  it 
alle^ea  the  ¥200  has  been  paid. 

"Third.  The  said  amended  petition  does  not 
allege  or  aver  when  the  real  estate  depreciated 

in  value,  and  it  does  not  fix  defiuitelj'  any  period 
of  time  when  plaintiff  alleges  it  was  worth  its 
present  claimed  value,  and  no  proper  measure 
of  damage  is  alleged  to  have  been  sustained  or 
sought  to  be  recovered. 

"Wherefore  this  demurrins  defendant  prays 
the  judgment  of  the  court  that  this  his  demur- 
rer be  sustained,  with  costs."  * 

On  the  same  day  the  court  sustained  said 
detnnrrer.  The  following  Is  the  fall  and 
complete  record  of  the  court  in  its  final  dis- 
position of  the  case: 

"At  this  time  this  case  is  called  on  demurrer 
to  the  aecond  amended  petition.  Same  is  sus- 
tained, ezc«pti(m  allowed,  and  00—10—6  ciren 
for  case-made." 

There  is  no  final  Judgment  or  other  order 
disi>08lng  of  the  case,  but  we  take  it  as  set- 
tled In  this  court  that  an  appeal  will  lie  from 
an  order  of  the  district  court  sustaining  a 
general  demurrer  to  the  petition,  prior  to  en- 
tering of  final  Judgment  agaliut  the  pleader. 
Security  Trust  &  Bank  t.  Clelehman,  147 
Pac.  1000  (not  yet  ofBctaUy  reported)  Su- 
preme Court  of  Oklahoma;  Continental  Glu 
Co.  V.  Huff,  2S  OkL  798,  108  Pac  360. 

Counsel  for  both  parties  bare  devoted  too 
much  time  and  space  In  Ui^r  briefs,  In  at- 
tacks on  emdi  other,  and  other  cziticbans,  to 
be  of  mu<A  assistance  to  the  court  Vf&ce  it 
not  for  the  personal  regard  the  writer  of  this 
opinion  has  for  both  counsel  and  the  knowl- 
edge that  sucb  conduct  Is  not  common  with 
tliem,  we  would  have  atrlckai  the  briefs 
from  the  fllea  After  sifting  the  personal  at- 
tacks out  of  the  brltf  of  counsel  for  defmd- 
ant  in  error,  we  gather  that  he  takes  the  po- 
sition, among  others,  that  an  action  will  not 
lie  to  recover  installments,  or  partial  pay- 
ments, of  the  pnndiase  prtce  ot  real  estate  as 
they  mature,  but  the  vendor  must  wait  until 
all  the  payments,  or  Installments  lUl  due, 
and  then  tender,  or  offer  to  tender  a  deed  for 
the  premises,  ottierwlse  he  Is  remitted  to  his 
remedy  to  recover  his  damages  for  a  breach 
of  the  contxact  to  purchase,  as  provided  in 
section  2850,  Kev.  Stat  OkL  1010,  Ann., 
which  is  as  tcAlowa: 

'"Iht  detriment  caused  by  the  breach  of  an 
agreement  to  purchase  an  estate  in  real  prop- 
erty, is  deemed  to  be  the  excess,  if  au.v.  of  the 
amount  which  would  have  been  due  to  the  seller 
under  the  contract,  over  tiie  value  oi  the  proper- 
ty to  him." 

[2]  After  a  most  careful  stndy  of  the  plain- 
tiff's petition  we  must  admit  that  it  Is  diffi- 
cult to  tell  upon  which  theory  he  is  seeking 
to  recover — whether  on  the  past-due  install- 
ments, or  for  damages  tor  the  Ineacdi.  The 
ori^nal  petition  vras  a  plain  statement  to 
recdTa>  on  the  pastrdue  installments,  but  by 
the  motion  and  demurrers  of  counsel  for  the 
defendant,  lodged  against  that  petition, 
plaintiff  appears  to  have  been  driven  to  a  po- 
sition brtween  His  Satanic  Majesty  and  the 
de^  sea  to  such  an  extent  that  It  is  prac- 


tically Impossible  to  tell  upon  which  Uieory 
he  now  seeks  to  recover.  But  laying  that  all 
aside,  and  without  attempting  to  decide  here- 
in the  theory  upon  whl^  plaintiff  seeks  to 
recover,  we  stlU  have  before  us  the  questions 
presented  by  the  demurrer,  viz.:  Does  the 
petition  state  facts  sufficLrait  to  entitle  the 
I>lalutlff  to  recover  on  either  or  any  theory? 
If  It  does,  ttien,  the  donuner  should  have 
been  overruled.  Let  us  see  The  petition  al- 
leges that: 

"The  plaintiff  contracted  and  did  sell  the  de* 
fendant  certain  real  estate  *  •  •  for  which 
the  defendant  agreed  to  pay  the  plaintiff  the 
sum  of  $2,000,  that  defendant  has  paid  to  plain- 
tiff on  said  contract  f240,  and  agreed  to  pay 
the  remainder  in  installments  of  $200  six  months 
from  and  after  the  21st  day  of  February,  1910, 
the  date  of  the  contract,  and  $200  each  six 
months  thereafter,  until  the  whole  amount  is 
paid,  and  that  defendant  has  failed  and  neglect- 
ed to  pay  the  iostailmenta  as  they  became  due, 
and  there  is  now  due  thereon  $600  ^s  principal, 
and  $240  as  Interest. 

"He  also  allies  that  the  land  is  not  now 
worth  to  exceed  $840,  and  that  plaintiff  has  been 
damaged  by  reason  of  defendant's  failure  to  car- 
ry out  and  perform  his  part  of  the  contract." 

Prom  the  foregoing  it  must  be  apparent  to 
all  that  the  petition  states  a  cause  of  action. 

[1]  We  are  not  called  upon  here  to  decide 
the  peculiar  right  of  recovery,  nor  the  theory 
upon  which  a  recovery  may  or  may  not  be 
had,  nor  the  amount  of  recovery  or  measure 
of  damages,  if  any,  to  which  he  is  entitled. 
Section  2S91,  Kev.  Stat  OkL  1910,  Ana,  pro- 
vides: 

"When  a  breech  of  duty  has  caused  no  ap- 
preciable detriment  to  the  party  affected,  he  may 

yet  recover  nominal  damages." 

That  may  the  the  case  here.  We  are  not 
passing  upon  that  proposition,  and  again  re- 
Iterate  that  the  only  question  presented  in 
this  case,  and  the  only  question  decided  here- 
in, la  whether  the  petition  states  .facts  suffi- 
cient to  entitle  the  plaintiff  to  recover  any 
amount  on  any  theory  of  the  case.  We  think 
it  does,  and  for  that  reason,  the  case  should 
be  reversed  and  remanded  to  the  lower  court, 
with  directions  to  overrule  the  demurrer. 

PER  CUBIAM.  Adopted  In  whole. 


HATFIELD  et  aL  v.  LOTTY.  (No.  4241.) 
(Sumeme  Court  of  Oklahoma.  June  15,  1915.) 

(Sytlabui  by  the  Court.) 

1,  Insane  Pibsohs  «=307  —  Pleadino  and 
Pboof— Incompetency  of  Gkamtok. 

Where  a  defendant  files  an  unverified  gen- 
eral denial  for  answer  to  a  petitiou  in  eject- 
ment, which  is  sufficient  in  its  allexations  of 
ownership  and  right  of  possession,  and  under 
such  general  denial  offers  a  deed,  purporting 
to  have  been  signed  by  plaintiff,  it  is  competent 
for  plaintiff  to  offer  evidence  that  at  the  date 
of  such  alleged  deed,  and  for  his  entire  life, 
plaintiff  was  and  had  been  an  idiot,  entirely 
without  understanding. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  SS  l(iO-171 ;  Dec.  Dig.  ^97.] 
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2.  Vesdos  ahd  Potkhasck  «=»231— NoncB— 

iNCOUFETElfCT  OP  UBANTOB. 

Where  a  person  buya  land  upoa  the 
8tr«DKth  of  the  record  tltlei  and  without  any 
actual  knowledge  of  the  idiocy  and  entire  want 
of  nnderstanding  of  one  of  the  Krantors,  he  is 
chargeable  with  all  of  the  notice  brought  to  him 
by  the  record  upon  which  he  relica,  and  if  this 
record  Is  such,  and  (MBtaioB  matters,  that  would 
put  a  person  of  ordinary  prudence  in  doabt  of, 
and  apoD  inquiry  into,  the  want  of  capacity  of 
bis  grantor,  then  the  law  charges  such  purchas- 
er with  all  the  knowledge  an  Inquiry  upon  his 
part,  prosecuted  with  reasmable  diligence, 
would  nave  brouKht  home  to  him. 

[Ed.  Note. — Fbr  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  H  43,  65^ '487,  61^-639; 
Dec.  Dig.  «=»231.] 

3.  CoNSTBUcnvB  Konci. 

Bvery  person  who  has  actual  notice  of  cir- 
cnmatances  sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  and  who 
omita  to  make  such  inquiry  with  reasonable 
(liliKonce,  is  deemed  to  have  constructive  notice 
of  the  fact  itself.  Section  2926,  Bev.  Laws 
1»10. 

4.  Vendob  akd  Purchaseb  *=»231— Notice 
OF  Title— Incompetency  of  QBAnTOB. 

The  record  of  title  in  this  case  relied  on  by 
defendant  contaius  matter  sufficient  to  put  a 
person  of  ordinary  prudence  in  doubt  of.  and 
therefore,  under  the  necessity  of  inquiring  into, 
the  mental  capacity  of  the  grantor,  and  if 
such  inquiry  bad  been  made  it  would  have  dis- 
closed that  the  grantor  bad  been  entirely  with- 
out underBtandinir  since  birth.  Therefore,  snch 
defendant  is  not  in  the  position  of  an  innocent 
purchaser  without  notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaaer.  Cent.  Dig.  IS  43.  55,  487,  513-639 ; 
Dec.  Dig,  <g=>231.] 

Commissioners*  Opinion,  DItIsIoq  Na  1. 
Error  from  District  Court,  Seminole  County; 
Tom  D.  McKeown,  Judge. 

Ejectment  by  Louis  Lotty,  by  his  guardian 
J.  D.  Kiker,  against  J.  W.  Hatfield  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants biing  error.  Affirmed. 

Itoscoe  O.  Arrlngton  and  John  L.  Arrlngton, 
both  of  Tecumseh,  for  plaintiffs  In  error.  J. 
A.  Baker,  of  Wewoka,  for  defendant  in  error. 

BREWER^  O.  This  is  a  salt  in  ejectment, 
brought  by  Louis  Lotty,  as  an  incompetent 
person,  by  bis  guardian,  and  InrolTes  the 
south  ^  of  the  S.  W.  H>  uul  the  S.  W.  %  of 
the  S.  E.  ^  <tf  section  12,  township  5  north, 
range  5  east,  in  Seminole  oounty,  against  J. 
W.  Hatfield  and  Tom  Baglaod.  George  U 
Hose  was  later  made  a  party,  and  answered, 
but  nether  he  nor  Ra^and  appears  to  be 
further  c<mcemed  with  the  disposition  of 
this  case. 

The  principal  defendant  In  the  court  below, 
Hatfield,  filed  for  his  answer  an  unverified 
general  dcutaL  After  the  instltutim  of  this 
suit,  Louis  Lotty  died,  and  the  cause  was  re- 
vived and  has  proceeded  in  the  name  of  the 
administrator  of  his  estate,  who  ai^ears  here 
as  defendant  in  error,  and  who  wlU  boreln- 
after  be  referred  to  as  plaintiff. 

[1]  There  were  avermenta  and  proof  by 
plaintiff  that-  Louis  Lotty  received  these 
lands  as  his  allotment  as  a  Seminole  treeit- 


man,  and  fbat  be  was  entitled  to  same  and 
the  possession  thereof.  Defendant,  under 
bis  general  denial  introduced  record  evidence 
of  a  chain  of  title  from  the  allottee,  passing 
through  several  persons  to  himself;  after 
which  he  testified  that  he  was  not  acquainted 
with  the  allottee,  and  knew  nothing  ot  his 
mental  condition  or  want  of  capad^  to  con- 
tract To  meet  this  proot  plaintiff  intro- 
duced a  number  of  witnesses  who  bad  known 
the  allottee  many  years,  some  ot  tbeta  hav- 
ing knovrn  him  all  bis  Ufe.  Th^r  testimony 
may  be  aummaiized.  bilefly.  Into  the  state- 
ment tbat  it  showed,  beyond  any  question, 
that  Louis  Ijotty  was,  at  the  date  of  the  vari- 
ous deeds  purpcnUng  to  have  been  signed  by 
him,  an  tdlot,  ntterty  and  wholly  without 
nnderstandlng,  and*  that  this  condition  had 
existed  firom  birth.  The  et^dence  shows  that 
be  WBB  wlttiout  sufficient  mind  to  perform 
even  the  most  menial  tasks,  or  to  take  care 
of  himself,  or  Co  look  after  his  wants,  but 
that  he  was  a  ciharge  and  d^ndent  npon 
his  relatives,  with  whtmi  he  was  permitted  to 
nfake  his  home.  No  attempt  was  made  to 
rebut  or  0(mtradict  in  any  way  any  ct  this 
evidence.  The  court  at  tbe  (dose  of  the  evi- 
dence instructed  the  jury,  v^teratlng  the 
pc^t  in  three  separate  charges,  that  btfore 
plaintiff  coold  prevail,  In  any  event,  the 
jury  must  be  satisfied  by  a  piep<Mideranee  of 
the  evidence  that  the  allottee  at  the  date 
of  his  purported  deeds,  was  "a  person  of  un- 
sound mind  and  mttrelv  teiAtmt  wtdorttanO- 
inff."  The  Jury  returned  a  verdict  in  favw 
of  lAaintUr,  to  review  which  the  d^endant 
Hatfl^d  brings  error,  and  complains:  (1) 
That  tbe  court  committed  reversible  emw  la 
allowing  proof  ot  the  allottee's  mental  oni- 
dlQon;  (2)  that  the  court  erred  in  its  refusal 
to  Instruct  the  Jury  to  return  a  verdict  in 
favor  of  defendant 

1.  On  the  first  point  it  Is  sufficient  to  say 
that  plaintifrs  petition  was  sofflcieut  la  its 
allegations,  and  that  as  the  defendant  an- 
swered by  a  goieral  dadal,  no  reply  was  ei- 
ther called  for  or  proper.  Tberefore,  when 
defendant  Introduced  in  evidence  the  mnul- 
ments  of  a  chain  of  title  in  himself  purport- 
ing to  have  come  immediately  from  the  allot* 
tee,  there  was  no  error  In  allowing  plaintiff 
to  introduce  proof  to  show  tbat  the  allottee 
was  wttrely  without  understanffing;  and. 
thus,  at  all  times,  inconoietent  to  make  a 
c(mveyance  or  other  contract 

It,  S]  2.  If  the  defendant  stood  here  ai  be 
datma  to  stand  porely  and  aotety  aa  an  bwo- 
coit  pnrdiaaer  ttirougb  a  chain  of  title  fair 
on  Its  face  and  without  notice,  actual  or  Im- 
plied, oC  the  want  of  capacity  of  cme  the 
grantors  in  hla  (dialn  of  title,  a  aerloai  ques- 
tion would  be  presoited.  But  ftfter  a  care- 
ful examination  of  tbe  record,  vre  do  aot 
think  defendant  stands  tu  such  posltl<HL  He 
<dalms  to  have  bought  npon  the  atrengtb  of 
the  record  title,  and  without  any  actoal 
Enowledgei  of  the  Idlo^  of  the  original 
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grantor ;  but  It  must  be  admitted  that  he  la 
chargeable  with  all  the  notice  that  Is  brought 
to  him  by  the  record  upon  which  he  relies. 
If  this  record  ia  such  and  contains  matter 
that  would  pat  an  ordinarily  prudent  pur- 
chaser In  doubt  ot,  and  upon  inquiry  Into,  the 
want  of  capacity  of  his  grantor,  then  the 
law  will  charge  him  with  all  the  knowledge 
an  inquiry  upon  his  part,  prosecuted  with 
reasonable  dlllgeoce,  would  have  brought 
home  to  him.  Section  2026,  Iter.  Laws  1910, 
provides: 

"Bveiy  person  who  has  actual  notice  of  cir- 
comstances  sufficient  to  put  a  prudent  man 
upon  inquiry  as  to  a  particular  fact,  and  who 
omits  to  make  such  inquiry  with  rea8on.able 
diligence,  is  deemed  to  have  constructiTe  notice 
<rf  the  fact  ttecIL" 

In  elaborating  upon  the  rule  announced  In 
this  statute,  which  but  gives  expression  to 
the  common  law,  the  Supreme  Ckmrt  of  the 
United  States,  in  the  case  of  Wood  v.  Car- 
penter, 101  U.  S.  141,  25  L.  Ed.  809,  says: 

" 'Whatever  is  notice  enough  to  ex<^te  at- 
tention and  put  the  party  on  his  guard  and 
call  for  inquiry,  ia  notice  of  everything  to  which 
such  inquiry  might  have  led.  When  a  person 
has  sumcieot  information  to  lead  him  to  a 
fact,  he  shall  be  deemed*  converaant  of  it.'  Ken- 
nedy T.  Green,  3  Myl.  ft  K.  722.  'The  pre- 
sumption is  that  if  the  party  affected  by  any 
fraudulent  transaction  or  management  mi^lit, 
with  ordinary  care  and  attention,  have  sea- 
sonably detected  it,  he  seasonably  had  actual 
knowledge  of  it'" 

[4]  We  will  now  look  to  the  record.  At 
least  three  deeds  signed  by  mark  are  shown 
to  have  come  from  the  allottee.  The  first 
recites  a  c<msideratioii  ot  for  80  acres. 
It  is  made  to  H.  M.  Tate,  admowledged  be- 
fore C.  O.  Tate,  la  witnessed  hy  R«  M.  Tate 
and  Charles  O.  Tate,  and  purports  to  have 
Deen  signed  by  mark.  This  oonslderatloii  was 
obviously  Inadequate  and  wholly  InsuCBcleDt, 
when  attoitloa  Is  called  to  Uie  fact  that  two 
of  the  40-acre  tracts  had  been  leased  to  per- 
aoDS,  under  Improvement  contracts  provid- 
ing for  the  building  of  separate  sets  of  im- 
provements, houses,  onthouaes,  haras,  gar- 
dens, wells,  lawful  fences  and  putting  Into 
ealtivatlon  of  spedfled  amounts  of  the  land, 
and  sudh  improvement  contracts  antedated 
the  first  deed  several  years,  and  showed  Im- 
provements,  If  they  were  put  on  the  land,  of 
a  value  far  In  excess  of  the  consideration 
named,  if  the  land  had  no  value  at  all.  It 
further  appears  that  while  this  first  deed  cou>- 
talned  covenants  of  warranty,  yet  that  sub- 
sequent transfers,  In  so  ta.T  as  they  are  mate- 
rial to  defendant's  title,  were  all  made  with- 
out general  covenants  of  warranty.  An  or- 
dinarily prudent  man  would  have  probably 
wondered  why  a  grantee  holding  under  a 
deed  of  warranty  should  be  unwilling  to  war- 
rant his  Utle,  and  there  are  other  drcum- 
stances:  In  the  improvement  contracts  here- 
tofore mentioned,  thwe  are  provlslima  that 
would  have  arrested  the  attention  of  any  man 
of  ordinary  prudence.  While  these  contracts 
purport  to  have  bem  signed  by  the  allottee 


by  his  mark,  yet  they  tear  Inherent  evidence 
of  his  want  of  capacity  to  handle  his  own  af* 
fiairs.  In  one  of  said  leases,  there  is  a  pro- 
vision prohibiting  the  subletting  or  transfer 
of  the  lease,  or  improvements  thereon,  "un- 
less such  transfer  be  in  writing  and  signed 
by  both  parties  in  the  presence  ot  A.  S.  Mc- 
Kennon,  attorney  for  the  Semlnoles,  or  his 
successor,  attested  by  him  and  approved  by 
the  principal  chief  of  the  Seminole  Nation," 
and  it  Is  further  provided  that  in  case  dis- 
agreements should  arise  that  the  complainant 
may  select  an  arbitrator  and  the  principal 
chief  select  another  with  power  to  settle  the 
dispute.  Similar  provisions  are  found  In  the 
other  improvement  contract.  Ordinarily,  a 
person  of  full  age — and  this  allottee  was  a 
gray-haired  man — and'  fully  competent  to 
contract  would  not  stipulate  that  a  third  per- 
son should  select  his  arbitrator  or  decide 
upon  whether  or  not  his  leasee  could  snblet 
the  premises. 

Taking  these  matters,  as  shown  by  the  rec- 
ord. It  seem  to  us  that  an  ordinarily  prudent 
man  would  have  felt  It  incumbent  upon  blm 
to  make  some  Inquiry  In  regard  to  the  com- 
petency of  the  person  wherein  his  title  found 
Its  source.  If  he  had  made  any  kind  of  in- 
quiry— had  gone  out  into  the  neighborhood 
and  talked  with  the  people  at  all — he  could 
not  have  avoided  the  information,  that  the 
allottee  was  utterly  without  reason  or  un- 
derstanding. Therefore,  applying  the  doc- 
trine that  he  had  knowledge  of  the  things 
that  a  reasonable  inquiry  would  have  brought 
to  him,  where  the  circumstances  are  such 
as  to  require  the  tnriulry,  he  cannot  shield 
himself  under  the  simple  statement  that  he 
did  not  know.  This  conclusion  b^ng  so  clear- 
ly justifiable  under  the  record  presented  by 
defendant  himself,  we  shall  not  consldef  and 
pass  upon  the  question  of  innocent  purchaser 
without  notice ;  but  will  call  attention  to  the 
cases  of  Maas  et  al.  v.  Dunmyer,  21  Okl.  434, 
96  Pac.  501,  and  ConwlU  v.  Eldrldge,  35  Ukl. 
537,  130  Pac.  912,  and  to  sections  882,  888, 
889,  and  880,  Rev.  Laws  1910,  which  statutes 
define  and  relate  to  persons  of  unsound  mind, 
their  rights,  liabilities,  and  duties. 

Upon  the  whole  record,  and  tfor  the  reasons 
given,  the  cause  should  be  in  all  things  af- 
firmed. 

FEB  CDBIAM.   Adopted  In  whol& 


MOONET  et  al.  v.  FIRST  STATE  BANK 
OF  WASHINGTON.  OKL.    (No.  4692.) 

(Supreme  Court  of  Oklahoma.   June  15,  1915. 
Rehearing  Denied  July  6,  1015.) 

(Syllabu*  hy  the  Court.) 

1.  Account,  Action  on  «=»6  —  Petition  — 
Sufficiency. 

Petition  examined,  and  held  to  stnte  a 
cause  of  action,  to  which  it  was  not  error  to 
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refuse  a  demarrer  nor  deny  objection  to  the 
introduction  of  evidence  in  support  thereof. 

[Ed.  Note. — For  other  cases,  see  Account,  Ac- 
tion on.  Cent.  Dig.  SS  8-12;  Dec.  Dig.  <8=>6.1 

2.  APPEA.L    AND    E^BROB  750— ASSIGN  ME  NT 

OF  Ebbob— Effect— Judgment. 

An  aasienment  of  error  to  effect  "that  said 
Jndnnent  is  contrary  to  law"  limits  the  inquiry 
to.  On  the  pleadinji^  and  findings  was  the  proi>- 
er  jadgment  rendered? 

[Ed.  Note. — For  other  cases,  see  Appeal  aad 
Error,  Cent  Din.  fiS  3074-3083 ;  Dec.  Dig. 
750.1 

8.  Judgment  ^=»273— Pailube  to  Enteb— 

Nunc  Pbo  Tunc  Obdeb. 

Where  a  cause  is  tried  to  the  court  and 
Jury  and  a  verdict  is  returned,  received,  and 
recorded  and  judgment  ordered,  but  throuKh 
failure  or  nexlect  of  the  clerlt  to  enter  the  judg- 
ment of  record,  upon  proper  notice  to  adverse 
party  at  succeedine  term,  it  is  not  error  for  the 
court  to  grant  nunc  pro  tunc  order,  directing 
the  clerk  to  enter  of  record  sncb  judgment  as 
of  the  proper  date. 

lEA.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  il  &26-M1;  Dec.  Dig.  «=»273.j 

Commissioners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Comanche  County; 
S.  I.  McElhoes,  Judge, 

Action  by  the  Flrat  State  Bank  of  Wash- 
ington, Okl.,  against  Bob  Mooney  and  anoth- 
er, a  copartnership  doing  business  as  B.  &  O. 
Cash  Store.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Affirmed. 

L.  M.  Geusman  and  W.  T.  Dixon,  both  of 
Lawton,  for  plaintiffs  in  error.  Johnson  & 
Stevens,  of  Lawton,  for  defendant  in  error. 

WATTS,  C.  This  suit  was  commenced  In 
the  county  court  of  Comanche  county  by  the 
defendant  in  error,  who  was  plaintiff  in  the 
trial  court  against  the  plalntlfts  in  error, 
who  were  defendaots  therein.  The  petition 
omitting  the  caption  is  as  follows : 

"Petition 

"And  now  comes  the  said  plaintiff,  aud  com- 
plaining of  the  said  defendants  for  its  case  of 
action,  states:  That  it  is  now  and  was  on  all 
the  days,  dates,  and  times  hereinafter  men- 
tioned a  banking  corporation,  duly  organized 
and  doing  business  under  and  by  virtue  of  the 
laws  of  the  state  of  Oklahoma,  and  duly  author- 
ized to  do  busiaess  as  such  oy  the  bank  com- 
missioner of  said  state. 

"Plaintiff  further  states  that  the  said  de- 
fendants Bob  Mooney  and  Otho  Mooney  are 
now  and  were  on  all  the  various  days,  dates, 
and  times  hereinafter  mentioned  copartners  en- 
gaged in  the  transaction  of  a  general  merchan- 
dising business  at  the  town  of  Temple,  county 
of  Comanche,  state  of  Oklahoma,  under  the 
name  and  style  of  B.  &  O.  Cash  Store;  that 
the  said  defendants  are  justly  indebted  unto 
the  said  plaintiff  for  and  on  account  of  the  bal- 
ance due  for  moneys  advanced  for  the  pur- 
chase of  corn  in  the  months  of  December,  1910, 
and  January,  1911,  in  the  sum  of  ¥f>12.t>8;  that 
a  statement  of  the  amount  of  corn  purchased, 
together  with  the  credits  thereon,  is  hereto  at- 
tached, marked  'Exhibit  A'  and  made  a  part 
hereof;  that  the  said  defendants  wholly  fail, 
neglect  and  refuse  to  pay  said  sum  of  $512.08, 
or  any  part  thereof,  though  often  requested  so 
to  do,  and  that  by  reason  of  the  premises  there 
is  now  due  and  owing  from  the  said  defendants 
to  the  Rfttd  plaintiff  the  aforesaid  sum  of  $512.- 


68,  together  with  interest  at  6  per  cent  per  an- 
num  trom  the  5th  day  of  April.  1911. 

"Wherefore,  plaintiff  prays  judgment  against 
said  defendants,  and  each  of  them,  for  the 
aforesaid  sum  of  $512.68,  the  costs  of  this  ac- 
tion and  all  other  appropriate  relief." 

"Exhibit  A. 

"A  condensed  statement  of  the  Upton  and 
Mooney  boys  with  the  First  State  Bank  of 
Washington,  Okl.: 
Corn  velgbed  by  W.  J. 

Sbeppard   3i.m  lbs. 

Corn  velgbed  tX  Spurr  34,400  " 
Com  weighed  by  ^ua- 

ty   weigher  »4,1-I0  *■ 


Total  lbs  383,696  "  a  cost  of  H-ttT  41 

I^bor  In   loading  com   In  car,  weighing, 
rebaullng  com,  and  tor  grain  doora  for 

cars,    total   68  13 

CaHb  to  J.  a.  Upton   49  QO 

50  Backs  for  the  oats   3  00 


'Credits. 


t2,0&8  07 


By  oom  MM  to  BL  C  Helms,  11,105  IIm.. 

at  a  cost  of  $  62  tt 

Caeb  by  Upton   275  00 

  80  00 

Cash  by  Mooney   Bros  ^   480  00 

CaBb  b7  drafto  Jan.  3,  1911    S6«  90 

  "      4,  1911    179  18 

•■     • 5,  1911    17!  00 

Balaoc*    unpaid   612  68 


¥2,058  or' 


The  defendants  filed  a  general  demurrer 
to  plaintiff's  petition,  which  was  heard  and 
orermled  and  exceptions  taken.  Defendants 
then  filed  an  answer  In  the  way  of  a  general 
denial.  It  appears  that  the  cause  was  tried 
on  August  29,  1912,  to  the  court  and  Jnir, 
which  resulted  In  a  verdict  In  favor  of  the 
plaintiff  in  the  sum  of  $612.68,  which  was  re- 
celred  and  recorded.  Defendants  filed  mo- 
tion for  a  new  trial,  setting  up  seven  grounds 
therefor,  but  rely  only  on  the  following:  (1) 
The  overmllng  of  the  demurrer  to  the  peti- 
tion; (2)  the  Judgment  Is  contrary  to  law; 
(3)  error  in  allowing  plaintiff  to  introduce 
evidence  under  its  petition,  for  the  reason 
that  the  same  did  not  state  fticts  sufficient  to 
constitute  a  cause  of  acUon. 

The  motion  for  new  trial  was  heard  and 
orerroled  <m  September  28, 1912.  The  appeal 
is  before  us  on  transcript,  without  the  evi- 
dence and  Inatnictlons  of  the  court  It  does 
not  appear  that  any  formal  Jutl^ent  was 
originally  entered  of  record  In  plaintiffs 
behalf,  but  thereafter  plaintiff  filed  petition, 
praying  the  court  to  enter  judgment  none  pro 
tunc,  which  petition  on  proper  notice  vsa 
heard  by  the  court  on  the  28d  day  at  Decein- 
ber,  1912,  and  resulted  in  an  order  ct  the 
court,  directing  the  clerk  to  enter  Judgmeot 
as  of  August  29,  1912.  to  which  the  defend- 
ants excepted,  and  have  assigned  as  error  the 
following: 

"First.  Said  county  court  erred  la  over- 
mling  the  demurrer  of  plain tilfs  In  enor  to  tke 

petition  of  defendant  in  error. 

"Second.  In  overruling  the  objection  of  plain- 
tiffs in  error  to  the  introduction  of  any  evidaiee 
by  defendant  in  error  under  its  petition. 


CsnVor  othsr  cmm  we  saiii*  ttqiie  and  KSY-NUHBBB  In  all  Kejr-Numbsred  DIgtau  and  IndssM 


Digitized  by 


Google 


UOOKKT  T.  FIBST  STATE  BANE 


1175 


"Tblrd.  Said  Judgment  is  contrar;  to  law. 

"Foaith.  In  rendering  nunc  pro  tunc  judg- 
ment on  the  verdict  after  the  expiration  of  the 
July,  1912,  term  of  said  court. 

"Fifth.  In  overruUng  the  motion  of  plain- 
tiffs iu  error  for  a  new  trial." 

The  first  and  second  assignments  depend 
upon  the  sufficiency  of  tbe  petition. 

Revised  Laws  of  1910  provide: 

"Sec.  4737.  Petition.— The  petition  must  con- 
tain: 

"E^t  The  name  of  the  court,  and  the  coun- 
ty in  which  the  action  is  brought,  and  the 
names  of  the  parties,  plaintiff  and  defendant, 
followed  hy  the  word  'petition.'   «   •  • 

"Second.  A  statement  of  the  facts  constitut- 
ing the  cause  of  action,  in  ordiuaiy  and  concise 
language,  and  without  repetition. 

"Sec.  4774.  Pleading  Instrument  for  Pay- 
ment of  Money.— In  an  action,  counterclaim  or 
set-off,  founded  upon'  an  account,  promissory 
note,  bill  of  exchange  or  other  instrument,  for 
the  unconditional  payment  of  money  only,  it 
shall  be  sufficient  for  a  party  to  give  a  copy  ot 
the  account  or  instrument,  with  all  credits,  and 
the  Indorsements  thereon,  and  to  state  that 
there  is  due  him,  on  such  account  or  instru- 
ment, from  the  adverse  party,  a  specified  sum, 
which  he  claims,  with  interest.    *    •    * " 

[1]  Oounsel  for  defeadaats  say: 
'^e  petition  is  insufficienL  It  was  evidently 
drawn  under  section  4774,  Rev.  Laws  1910, 
which  section  authorizes  the  nse  of  a  short 
form  on  an  account,"  and  "it  will  be  conceded, 
we  believe,  that  the  account  contemplated  by 
said  action  is  an  account,  and  such  only,  as  is 
referred  to  by  section  M14  by  said  laws,  and 
which  section  provides  for  the  admissibility  in 
evidence  of  the  books  containing  tbe  account  in 
an  action  on  the  account  and  to  prove  the  ac- 
count. The  above  exhibit  is  not  an  account 
contemplated  by  either  of  said  sections  of  the 
statute." 

A  number  of  cases  are  cited  In  support  of 
the  defendant's  contention,  but  are  inappli- 
cable. We  are  unable  to  see  wherein  the  pe- 
tition is  not  good,  against  a  general  demur- 
rer. It  Is  certainly  a.  substantial  compliance 
with  the  requirements  of  the  statutes,  supra. 
Section  5114,  Rev.  Laws  1910,  referred  to  by 
counsel  Is  as  follows: 

"Sec  M14.  Entries  in  Account  Books.— En- 
tries in  books  of  account  may  be  admitted  in 
evidence,  when  it  is  made  to  appear  by  the  oath 
of  the  person  who  made  the  entries,  that  such 
entries  are  correct,  and  were  made  at  or  near 
the  time  of  tbe  transaction  to  which  they  re- 
late, or  upon  proof  of  the  handwriting  of  the 
person  who  made  the  entries,  in  case  of  his 
death  or  absence  from  the  county,  or  ut>on  proof 
that  the  same  were  made  in  the  usual  course  of 
basinesa" 

This  statute  does  not  go  to  the  sufUciency 
of  tbe  petition,  and  as  the  record  does  not 
disclose  the  manner  In  which  the  account 
was  proven,  we  are  uuaMe  to  say  whether 
the  witnesses  and  their  evidence  were  com- 
petent or  Incompetent 

[2]  The  third  assignment  is  "said  judgment 
is  contrary  to  law."  Same  was  set  up  in  the 
motion  for  new  trial,  but  we  are  limited  by 
this  assignment  to  the  single  proposition.  On 
the  pleadings  and  findings,  was  tbe  proper 
Judgment  rendered?  The  pleadings  as  here- 
tofore stated  were  sufficient,  the  verdict  was 
for  amount  prayed,  and  the  judgment  of  the 
court  is  In  accord  with  tbe  pleadings  ami 


verdict,  from  which  we  must  conclude  the 
proper  judgment  was  entered.  De  Vitt  et  al. 
T.  City  of  El  Reno  et  al.,  28  Okl.  315,  114: 

Pac.  253. 

[3]  We  also  think  the  fourth  assignment  Is 
not  well  taken,  as  the  courts  of  this  state, 
when  the  action  Is  timely,  have  a  right  to 
perfect  a  judgment  by  a  nunc  pro  tunc  order. 
Revised  Laws  1010  provides: 

"Sec.  D138.  Judgment  on  Verdict.— When  a 
trial  by  jury  has  been  bad,  judgment  must  be 
entered  by  the  clerk  in  conformity  to  the  ver- 
dict, unless  it  is  special,  or  tbe  court  order  tbe 
case  to  be  reserved  for  future  argument  or  con- 
sideration." 

"Sec.  6144.  Clerk  to  Make  Record.— The 
clerk  shall  make  a  complete  record  of  every 
cause  as  soon  as  it  la  finally  determined,  when- 
ever such  record  shall  be  ordered  by  the  coujrt" 

"Sec.  6147.  GomptetiDg  Kecord.— When  the 
judicial  acts  or  other  proceedings  of  any  court 
have  not  been  regularly  brought  up  ond  record- 
ed by  the  clerk  thereof,  such  court  shall  cause 
tlie  same  to  be  made  up  and  recorded  within 
such  time  as  It  may  direct  When  they  ara 
made  up,  and,  upon  examination,  found  to  be 
correct,  the  presidinK  jndfe  of  such  court  shall 
subscribe  the  same.*'^ 

"Sec.  52e7.  When  District  Court  may  Review 
its  Judgments.— The  district  court  shall  have 
power  to  vacate  or  modify  its  own  judgments 
or  orders,  at  or  after  the  term  at  which  such 
judgment  or  order  was  made: 

"First    •    •  • 

"Second.    •    •  • 

"Third.  For  mistake,  neglect  or  omission  of 
the  clerk,  or  irregularly  in  obtaining  a  judg- 
ment or  order.    •  • 

In  Boynton  et  al.  v.  Crockett  et  al.,  12 
OkL  57,  69  Pac.  869,  it  Is  said: 

"It  is  claimed  that  the  court  did  overrule  the 
motion  for  new  trial,  but  It  is  not  contended 
that  any  record  was  ever  made  of  such  ruling. 
If  the  court  overruled  the  motion,  and  tbe  clerk 
failed  to  enter  the  appropriate  record,  then  the 
same  could  be  supplied  by  proceedings  nunc 
pro  tunc,  provided  the  proper  basis  could  be 
estabhshed  to  warrant  such  an  order." 

Id  re  a  W.  McQnown,  19  OkL  349,  91  Pac. 
888, 11  U  R  A.  (N.  S.)  11»6,  It  was  held : 

"The  failure  of  the  clerk  or  recording  officer 
to  make  such  record  does  not  vitiate  the  pro- 
ceedings. The  clerk  may,  at  anjr  time  during 
the  term  at  which  the  proceedings  are  had, 
correct,  amend,  or  supply  omissions  to  make 
the  record  speak  the  truth;  and  tbe  court  may, 
at  any  time,  upon  proper  application,  from  the 
memory  of  the  presiding  judge  or  upon  proper 
showing,  by  appropriate  order  nunc  pro  tunc, 
cause  its  records  to  recite  the  truth,  and  may 
supply  any  omission  from  its  records.  •  •  * 
Such  record,  when  so  supplied,  relates  to  the 
time  when  the  proceedings  were  in  fact  had, 
and  may  make  valid  that  which  was  apparent- 
ly defective.  Wight  v.  Nicliolson,  134  U.  S. 
136  [10  Sup.  Ct  487]  33  L.  Ed.  805;  Gon- 
zales V.  Cunninpham.  104  U.  S.  612  [17  Sup. 
Ct.  182]  41  L.  Kd.  572 ;  Hyde  v.  Curling,  10 
Mo.  359;  State  v.  Qark,  18  Mo.  432;  Nelson 
V.  Barker,  8  McLean  {XJ.  S.)  379  ]Fed.  Cas.  No. 
10,101] ;  State  v.  Bilansky,  3  Minn.  246  [Gil. 
169];  Bishop's  New  Crim.  Proc.  S  1345.  The 
proceedings  nad  before  the  probate  court  for 
the  purpose  of  determining  what  judgment  was 
in  fact  rendered,  and  its  findini;  and  order  for 
a  nunc  pro  tunc  order  perfecting  the  record, 
are  strictly  in  accord  with  recognized  practice, 
and  conform  to  what  is  required  by  due  process 
of  law.  •  ♦  •  The  court  had  power  to 
make  its  records  speak  the  truth ;  it  had  juris- 
diction of  the  parties  and  ot  tbe  subject-matter,, 
and  it  proceeded  in  the  manner  recogoiaed  by' 
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law.  The  proceedingB  are  not  void  and  mar  be 
enforced." 

In  Ex  parte  Howland,  3  Ohl.  Cr.  142,  104 
Pac.  927,  Ann.  Cas.  1912A,  840,  It  waa  held: 

"Where  a  defendant  is  tried  and  convicted, 
and  Bentenced  to  imprisonment,  'but  by  error  oE 
the  cleric  the  judgment  is  not  entered  on  the 
records  of  the  court,  the  error  may  be  corrected 
at  any  time  by  an  order  nunc  pro  tanc." 

In  Hlrsh  et  al.  t.  Twyford  et  al.,  40  Okl. 
220,  139  Pac.  813,  it  waa  held: 

"Where  the  clerk  baa  failed,  neglected,  or  de- 
clined to  enter  of  record  any  order,  judgment,  or 
decree  of  his  court,  tbe  proper  remedy  is  an 
application  to  that  court,  upon  notice  to  ad- 
verse parties,  for  an  order  directing  the  omitted 
order,  Judgment,  or  decree  to  be  entered  nunc 
pro  tunc" 

See,  also,  Clark  et  aL  r.  Bank  of  Hennes- 
sey, 14  Okl.  572,  79  Pae.  217,  2  Ann.  Cas.  219 ; 
Jackson  et  al.  v.  Latta,  15  Kan.  216;  Bristow 
V.  Carrigar  et  al.,  37  Okl.  730.  132  Pac.  1106. 

Therefore,  finding  no  error,  we  recommend 
that  the  judgment  of  the  trial  court  be  af- 
firmed. 

PER  CURIAM.  Adopted  In  whole. 


In  ze  FRISS'  WILL  AND  ESTATE. 

(No.  8809.) 

(Supreme  Court  of  Oklahoma.    Dec.  8,  1914. 
Rehearing  Denied  June  22,  1916.) 

{Svnabw  hy  the  Court.) 

1.  WlLM  ^s»471  —  CJONSTEUOTION  —  SPECinO 

Bequest. 

In  construing  wills,  it  is  a  well-settled  rale 
that,  where  an  absolute  estate  or  a  certain  spe- 
cmc  interest  is  given  in  one  or  more  provisions 
in  reasonably  clear  and  unambiguous  language, 
this  interest  or  estate  will  not  be  cut  down,  af- 
fected, impaired,  or  qualified  in  another  provi- 
sion by  inference  or  an  inaccurate  recital  of,  or 
reference  to,  its  contents  in  other  parts;  and 
such  gifts  will  be  impaired  or  cut  down  only 
when  such  language  tending  to  affect  same  is 
clear  and  certain  as  the  language  creating  tbe 
gift. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  989;  Dee.  Dig.  «=»47l!l 

2.  Wills  ^s>627,  597,  671--CoNaraucTioif— 
Vestkd  and  Oontinqent  Ihteubsts  — 
Equalization  op  Bequests. 

On  October  26,  1906,  Maria  F.  Friss  made 
and  executed  bcr  will,  which,  so  far  as  material 
here,  reads:  "To  my  son  Myron,  I  give  the 
house  on  Pottawatomie  street ;  to  George,  I  give 
the  house  on  Broadway ;  and  to  Charlie,  I  give 
the  house  on  Eighth  street,  and  to  my  daughter, 
Emma,  I  give  the  proceeds  from  tbe  house  on 
Sixth  street  after  the  repairs  and  taxes  and  in- 
surance are  peid  while  she  is  William  Ander- 
son's wife.  When  she  becomes  a  widow,  then 
tbe  house  is  to  be  bers.  Alt  other  property  is 
to  be  turned  into  cash  and  divided  in  sufAi  a 
way  every  cbild  gets  an  equal  amounL  The 
houses  and  lots  on  which  they  stand  are  to  be 
appraised  and  each  child  receive  money  enough 
to  make  them  equal,  but  Emma  is  not  to  have 
possession  of  hers  while  she  is  William  Ander- 
son's wife."  The  property  owned  by  the  testa- 
tor at  her  death,  other  than  specifically  mention- 
ed, was  of  the  appraised  value  of  $11,800.  Held, 
that  title  to  the  property  specifically  mentioned 
vested,  unconditionally,  in  the  three  devisees 


first  named;  that' It  was  intended  that  title  to 
the  property  situated  on  Sixth  street,  being  lots 
10  and  11,  block  83,  Maywood  addition  to  Okla- 
homa City,  should  be  held  in  trust  by  the  ad- 
ministrator for  Emma,  she  to  have  all  rents, 
subject  to  tbe  payment  of  insurance,  repairs, 
and  taxes;  and,  in  the  event  she  should  be- 
come a  widow,  title  should  vest  in  her  abso- 
lutely. Held,  further,  that  it  was  the  intention 
of  tbe  testator  that  the  residue  of  tbe  property 
should  be  sold  and  the  proceeds  divided  between 
the  devisees,  each  to  receive  an  amount  so  as  to 
equalize  as  nearly  as  possible  tbe  gifts,  taking 
as  a  basis  the  appraisement  of  the  property 
specifically  mentioned. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §1  1140,  1319-1326,  1B77,  1578,  1586;  Dec 
Dig.  «=>527,  597,  671.] 

Error  from  District  Court,  Oklahoma  Coun- 
ty;  W.  R.  Taylor,  Judge. 

In  the  matter  of  the  will  and  estate  of 
Maria  F.  Frlss,  deceased.  Proceedings  by 
Gieorge  Frlss  In  the  county  court  for  con- 
struction of  tbe  will  and  distribution  of  the 
property.  On  appeal  to  the  district  court 
judgment  was  rendered  denying  the  relief 
prayed  and  ordering  distribution  of  the 
property,  and  petitioner  brings  error.  Be* 
versed,  with  directions. 

Flynn,  Chambers,  Lowe  A  Rtdiardson,  of 
Oklahoma  City,  for  plaintiff  in  error.  Ever- 
est Smith  &  Campbell,  of  Oklahoma  aty, 
tor  defendants  In  error. 

RIDDLE,  J.  Plaintiff  In  error  will  be  re- 
ferred to  as  petitioner,  and  defendants  in 
error  as  respondents.  This  proceeding  la 
error  la  prosecuted  from  a  Jndgmoit  of  the 
district  court  of  Oklahoma  county,  dooying 
the  reUef  sought  by  petitioner.  Uaria  F. 
Frlss  executed  her  will  on  October  26,  1906, 
and  named  as  beneficiaries  therein  petitioner, 
also  her  sons,  Myron,  Charlie,  and  her  daugh- 
ter, Emma.  On  the  14th  day  of  S^itember, 
1910,  petltl<mer  George  Friss  Instituted  pro- 
ceedings in  the  county  court  for  the  purpose 
of  having  the  court  c<»istrue  and  give  effect 
to  the  will  inrolved  and  to  distribute  tbe 
pn^rty  In  accordance  with  the  prayer  ct  pe- 
titioner. The  county  court  granted  the  re- 
lief prayed,  and  tbe  administrator  of  said 
estate,  aM  Myron  Friss,  one  of  the  heira» 
appealed  to  the  district  court,  where,  npoa  a 
trial  de  novo,  judgment  was  rendered  denying 
the  relief  prayed  and  ordering  the  pn^rty, 
both  real  and  personal,  sold  and  the  i^ooeeds 
distributed  eiiually  between  the  beneficiaries 
named.  This  proceedhig  in  error  is  to  re^ 
verse  the  Judgment  of  the  district  court. 

Tbe  cause  was  submitted  and  heard  by  the 
court  upon  the  following  agreed  statement 
of  facts: 

"In  lieu  of  evidence,  it  is  hereby  admitted  that 
the  instrument  marked  Exhibit  A  to  this  evi- 
dence is  tbe  last  will  and  t»tament  of  Maria 
F.  Friss,  now  deceased,  and  tiiat  the  same  has 
been  probated  and  letters  of  administration  is- 
sued to  Myron  E.  Friss;  there  being  no  con- 
test of  the  will  and  the  time  for  contestang  the 
same  having  expired.  It  is  further  admitted 
that  the  property  devised  in  said  will  to  "my 
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son  liynm'  named  sb  tiie  boase  on  Pottawa- 
tomie street,  is  lots  B  and  6,  block  24,  South  Ok- 
lahoma addition  to  Oklahoma  CitT.  appraised  in 
the  iuTentory,  which  is  marked  Exhibit  B  and 
considered  in  evidenoe,  at  tbe  sum  of  $3,E00; 
ttiat  the  property  referred  to  !n  said  will  as  be- 
ing given  to  George  is  lot  3,  block  12,  ia  Okla- 
homa City,  appraised  in  the  inventory  at  $11,- 
000;  that  tlio  property  named  in  said  will  as 
given  to  Charlie,  the  house  on  Eighth  street,  is 
lots  9  and  10,  block  10,  Maywood  addition  to 
Oklahoma  City,  appraised  at  |3,200;   that  the 

Sroperty  named  in  said  will  as  given  to  the 
nughter  Emma  Anderson  is  lots  10  and  11, 
block  33,  Haywood  addition  to  Oklahoma  City, 
appraised  at  $4,250.  It  is  further  agreed  that 
the  inventory  introduced  in  evidence  marked  Ex- 
hibit R  shows  all  property  in  said  estate,  except 
the  farm  in  Nebraska,  and  that  the  property  in 
Nebraska,  sold  for  approximately  $10,800  cash. 
It  is  also  admitted  that  the  property  not  men- 
tioned in  the  will  in  Southtowo,  and  which  is 
appraised  at  $800,  sold  for  $1,000.  For  the 
purpose  of  this  case  only  it  is  further  admitted 
that  the  expense  of  administration  was  about 
$1,500.  It  is  admitted  that  the  valuations  of 
the  several  properties  referred  to  in  the  will  at 
the  date  of  said  will  were  approximately  as  fol- 
lows; The  Broadway  property  described  as  lot 
8,  block  12,  city  property,  $7,000.  Lots  10  and 
11,  block  33,  Maywood  addition,  referred  to  as 
the  Sixth  street  property,  $3,750.  Lots  9  and 
10,  block  19,  referred  to  as  the  Eighth  street 
property,  Haywood  addition,  $2,700.  Lot»  6 
And  6.  block  24,  South  Oklahoma  addition,  $3,- 
OOO.  It  is  further  admitted  that  the  projperty 
inventoried  as  lots  21  and  22,  block  8,  South 
Oklahoma  addition,  was  vacant  at  the  time  of 
said  will;  that,  after  the  making  of  the  will, 
the  testatrix  made  improrements  on  said  proper- 
ty; and  that  the  house  was  worth  $4oO.  It 
is  not  admitted  as  to  whether  the  property  in 
Nebraska  had  increased  or  decreased  from  the 
date  of  said  wiU.  It  la  further  admitted  that 
the  movant,  George  Friss,  has  not  paid  the  es- 
tate the  notes  listed  in  the  inventory. 

"Exhibit  A 

"Oklahoma  City,  Oklahoma,  Oct,  26.  1906. 
"Bein^  in  my  right  mind  and  usual  health,  I 
write  this  article  concerning  the  division  of  my 
property.  To  my  son-in-law,  William  O.  Ander- 
son, I  give  five  dollars  in  cash;  to  my  son,  My- 
ron, I  give  the  house  on  Pottawatomie  street ; 
to  George,  I  give  the  house  on  Eighth  street, 
and  to  my  daughter,  Emma,  I  give  tbe  proceeds 
from  the  house  on  Sixth  street  after  the  repairs 
and  taxes  and  insurance  are  paid  while  she  is 
William  Anderson's  wife,  when  she  becomes  a 
widow,  then  the  house  is  to  be  hers.  All  other 
property  is  to  be  turned  into  cash  and  divided  in 
such  a  way  every  child  gets  an  equal  amount. 
Tbe  houses  and  lots  on  which  tltey  stand  are 
to  be  appraised  and  each  child  receive  money 
enough  to  make  them  equal,  hut  Emma  Is  not  to 
have  possession  of  hers  while  she  is  William  An- 
derson's wife.         [Signed]  Slaria  F.  ]i>iss." 

[1]  The  only  question  lavolred  ia  the  con- 
Btructlon  of  this  will.  The  primaiy  rule  In 
constrnlng  wills  Is  to  ascertain  the  Intention 
ot  tbe  testator  in  making  tbe  same.  This 
Intent  must  be  ascertained  by  tbe  language 
employed  In  making  the  will,  except  In  cases 
where  tbe  language  la  auibignoas  or  uncer- 
tain, and  falls  to  show  clearly  tbe  Intent  of 
tbe  testator,  In  wblcb  case  the  court  may 
take  Into  consideration  tbe  circumstances  and 
conditions  surrounding  tbe  testator  and  bis 
or  her  relations  to  tbose  named  as  benefi- 
ciaries, tbelr  affections,  or  lack  of  affections, 
tbe  conditions  of  bis  or  her  &mll7,  the 


amount  and  character  of  pn^terty,  the  estate 
or  property  devised,  tbelr  manner  of  living, 
the  means  provfded,  as  well  as  their  cultnre 
and  happiness:  but,  wbere  tbe  testator's  in- 
tention la  plainly  expressed  in  the  will,  tbe 
court  cannot  deduce  from'  the  surrounding 
circumstances  an  Int^tion  different  th^e- 
from,  ^e  will  should  be  construed  so  as 
to  give  all  parts  effect,  if  possible.  Counsel 
for  petitioner  make  tbe  following  contentions: 
"(1)  That  each  one  of  the  devisees  is  to  re- 
ceive the  property  specificnlly  devised  in  tbe 
will,  which  would  result  in  George  W.  Friss  be- 
ing decreed  to  be  the  owner  of  lot  3,  in  block  12, 
Oklahoma  City,  Okl.  C2)  That  the  property 
specifically  devised  is  to  be  appraised  to  ascer- 
tain the  value  thereof  in  order  to  properly  dis- 
tribute the  residue  of  the  estate.  <3)  That  tbe 
property,  other  than  that  specifically  devised,  is 
to  be  turned  into  cash  and  divided  in  suph  n 
manner  that  it  will  equalize.  If  possible,  the  'va- 
rious gifts  or  specific  devises." 

Counsel  for  appellees  contend  that  tbe  pro- 
vision wherein  tbe  testator  directs  all  other 
property  turned  Into  cash  and  divided  in 
such  a  way  every  child  will  get  an  equal 
amount,  and  after  directing  that  the  houses 
and  lots  to  be  appraised  and  each  child  re- 
ceive enough  money  to  make  said  gifts  equal, 
shows  tbat  the  paramount  intention  of  the 
testator  was  to  equalize  the  gifts,  and,  if 
necessary  to  do  so,  that  all  the  property 
should  be  converted  Into  cash.  If  this  con- 
tention may  be  sustained,  and  at  the  same 
time  effect  be  given  to  each  word  and  sen- 
tence of  tbe  will,  it  would  then  come  ultbln 
the  rule  of  construction,  supra.  On  the  oth- 
er hand,  If  to  so  construe  tbe  will  would 
r^der  Ineffective  or  destroy  certain  parts, 
then  such  construction  should  be  avoided, 
especially  If  another  would  render  effective 
all  parts  of  the  will.  They  say,  if  tbelr  con- 
tention Is  not  correct,  then  there  would  have 
been  no  reason  for  the  testator  to  have  di- 
rected an  appraisement.  We  are  unable  to 
concur  in  this  view.  It  was  the  houses  and 
lots  speciQcally  bequeathed  which  were  re- 
quired to  be  aiq;>ral8ed,  and  for  the  very 
good  reason  to  ilx  a  value  as  a  basis  fcur 
equalizing  the  gifts,  by  distributing  the  pro- 
ceeds of  the  residue  of  the  property. 

It  is  a  well-settled  rule  of  construction,  as 
applied  to  wills,  that,  where  an  absolute  es- 
tate or  a  certain  specific  interest  glren  is  rea- 
sonably clear  and  In  nnamblguous  language 
in  one  part,  section,  or  clause  of  tbe  will,  this 
interest  or  estate  will  not  be  cut  down,  af- 
fected, Impaired,  or  qualified  in  the  same  or 
a  subsequent  provision  by  inference  or  argu- 
ment, or  an  inaccurate  recital  of  or  reference 
to  Its  ccmtents  to.  other  parts  ot  tbe  will ; 
and  such  estate  so  vested  will  be  held  to  be 
qualified  or  cut  down  only  by  words  equally 
clear  and  distinct  as  the  words'constituting 
the  devise,  whether  sucb  words  are  contained 
in  the  same  or  a  si^rate  provisitHi.  That 
this  rule  Is  sound  and  in  accord  with  reason 
and  tbe  great  weight  of  authority  will  be 
seen  by  examlnatl<ni  of  the  text-books  and 
adjudicated  cases,  a  few  of  wbieb  we  cite: 


Digitized  by 


1178 


iM  PACIFIC  RCPOKXEB 


<0K 


2  BMflHd  oa  Wf%.  p.  :  2  Undertim  on . 
WUii.  I  36  Am.  ic  Encra  of  Law, 

748:  Pmlse  oa  WUU.  f  572;  40  Cyc  1401. 
1415;  BoMCjLoom  t.  RosRfnboom,  81  X.  T. 
SSC;  Clarke  t,  Leapp,  8S  X.  T,  228;  Sisel  s 
Estate.  213  Pa.  14,  ft;  AO.  175,  1  U  B.  A.  *S. 
S.j  39^7, 110  Am.  St  Rep.  515;  MoraD  r.  Mcn-- 
an.  143  Mich-  322,  106  X.  W.  3(W.  5  L.  R.  A. 
'N.  8.)  323,  114  Am.  SL  Bepi  frt8:  Piatt  r. 
Brannan,  34  Cirfo.  125.  81  Pac  Too,  U4  Am. 
HI.  B«i>.  147 :  Serier  r.  Woofison.  205  Mo.  201>. 
IW  8.  W.  1,  120  Am.  St.  Rep.  728;  In  re 
Onuinlae,  142  Cal.  1,  75  Faa  324 ;  Holmes  t.  . 
Miner,  247  lU.  58fl,  ftS  X.  E.  330;  Settle  t.  ' 
.Shafer,  229  Mo.  561,  129  8.  W.  897;  Hayes  r. 
Hares,  21  X.  J.  Eq.  M5 ;  In  re  Wclgand,  29 
PltUb,  U-g.  3.  fX.  S.)  54;  Id  re  Shower's  Es- 
tate, 211  Pa.  297,  00  AU.  7S0;  Walker  t. 
Alrerson,  97  S.  a  56.  68  a  E.  966, 80  U  B.  A.  - 
(X.  H.)  115. 

LZ]  Applying  this  rale  to  the  langnage  con- 
taliud  in  the  will  ander  con^deration,  we 
are  of  the  opinion  that  the  construction  of  > 
aald  will  by  the  county  conrt  was  correct 
Had  the  testator  closed  her  will  at  the  sec-  [ 
ond  period  after  the  word  "hers,"  no  Judge 
and  no  person,  whether  lawyer  or  layman, 
would  entertain  any  doubt  that  she  intended 
to  bestow  aimolntely  upon  the  donors  named,  | 
except  her  dai^ler,  Emma,  the  property  de- 1 
scribed  in  ocmnection  with  and  folipwlng ; 
their  names  respectirely.  The  qnestlou  then 
arises:  Are  there  any  words  used  subse- 
aneotly,  showing  to  a  reasonable  certainty  an 
Intent  to  in  any  way  affect  or  qualify  the  es- 
tate thus  bequeathed?  In  other  words,  do 
we  find  any  words  as  clear  and  certain,  tend- 
ing to  affect  or  destroy  the  gifts,  as  the 
words  or  language  employed  in  making  the 
gift?  The  language,  "all  other  property  is 
to  be  turned  Into  ca^  and  divided  in  such 
a  way  every  child  gets  an  equal  amount,"  to 
our  minds,  Indicates  to  a  reasonable  certainty 
the  Intention  of  the  testator  to  cause  to  be 
converted  into  cash  all  the  property  remain- 
ing. Dot  specifically  mentioned,  and  that  the 
proceeds  should  be  used  in  making  the  spe- 
ciflc  gifts  as  nearly  equal  as  possible.  The 
purpose  of  the  testator  in  requesting  an  ap- 
praisement of  the  houses  and  lots  whidi  die 


had  ^rcctfically  neocioDed  in  making  the 

ziftA  was  Co  secnre  a  t-osis  for  equalising  the 
gifta.  That  this  lan^riage  show^  this  to  have 
heen  her  intentimi  is  too  clear  to  admit  of 
any  rea.^onable  doobL  The  language  used  in 
the  last  two  paiagraj-bs  in  the  wiD,  and 
which  we  are  now  disccsdng,  stren;^heDS 
the  coDclnsion  that  ttie  gifts  were  absolute 
and  nnconditioDaL  This  construction  gives 
force  and  effect  to  each  and  every  part  of 
the  will,  and  harmonizes  each  provision  nlth 
the  other.  To  give  the  langnage  of  the  will 
the  constmction  placed  on  It  by  the  district 
conrt  destroys  the  first  part  of  the  will 
wherein  ^>eclfic  gifts  are  made,  and  in  our 
jndgmoit  Is  not  warrauted.  To  do  this 
would,  in  ^ect,  be  making  another  will  and 
wholly  drfeating  the  intention  of  the  tcstn- 
tor.  It  Is  reasonably  clear  that  the  testator 
intcsided  to  vest  an  absolute  title  in  lot  3, 
blof±  12,  in  petitioner,  George  Friss:  thut 
she  also  intended  to  vest  an  absolute  title  in 
each  of  the  other  devisees  to  the  property  spe- 
cifically mratiODed  in  connectloo  with  their 
uames  respectively,  with  the  exception  of  her 
danghter  Emma.  We  are  of  the  (^InicMi  that 
It  was  the  lutention  at  the  testator  that  aft- 
er the  repairs,  taxes,  and  insurance  had  been 
paid  on  the  Sixth  street  property,  which,  un- 
der the  agreed  statement  of  facts,  consists  of 
lots  10  and  11,  block  33,  Maywood  addition  to 
Oklahoma  City,  the  rents  are  to  go  to  ber 
during  the  time  that  she  is  the  wife  of  Wil- 
liam Anderson,  and  the  title  to  vest  in  the 
administrator  In  trust  for  her  use,  and,  in  the 
event  she  should  become  a  widow,  the  title  to 
said  property  to  vest  in  ber  absolutely ;  that 
all  the  residue  of  said  property  beltmglng  to 
tbe  testator  at  the  time  of  her  death  ahoold 
be  converted  into  cash,  and  the  proceeds 
thereof  used  to  equalize,  as  near  as  possible, 
the  gifts  made  to  tbe  respective  parties,  usiufr 
as  a  ba^  the  appraisement  made,  as  shown 
by  the  agreed  stat^nrat  of  facts. 

It  follows  from  tiie  foregoing  that  the 
Judgment  ot  the  district  court  must  be  revers- 
ed, with  direction  to  set  aside  said  Judgment 
and  cause  to  be  altered  a  Jadgment  in  ac- 
cordance with  this  o^on.  All  the  Justices 
concnr. 


Digitized  by 


OkL) 


EARL  T.  EABIi 


117» 


BARL  T.  EARL  et  aL   (No.  7082.) 
(Sopmne  Court  of  Oklahoma.    June  8,  191S.) 

(SyWthiu  by  the  Oowrt^ 

1.  JUOaUKNT  «=9818— FDKBION  JUDOMEIfTe— 

Detebmination  of  Validity  —  Jubisdic- 

TLON. 

The  courts  of  any  state  ip  the  Union  have 
jurisdiction  to  declare  the  judgments  of  a  sister 
state  void  for  want  of  jnriBdiction,  and  neither 
the  constitntion&l  provision  that  full  faith  and 
credit  be  given  in  each  state  to  the  judicial  pro- 
ceedioKS  of  ever;  other  state  or  the  act  of  Con- 

S:re8B  passed  in  pursuance  thereof  prevents  an 
nquir;  into  the  jurisdiction  of  the  court  by 
which  a  judgment  ia  rendered,  by  the  courta  of 
another  state. 

lEd.  Note.— For  other  cases,  see  JudBment, 
Cent.  Dig.  |S  1458-1481;  Dec.  Dig.  «=»818.] 

2.  JdDOHENT  €=9713 — CONOLUSIVENEBS— IB- 
BVMB. 

A  resular  JudKment,  vbile  it  remains  in 
force,  is  conclusive  aa  to  every  matter  that 
miebt  have  been  itiven  in  evidence  on  the  iasues 
raised  by  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  «  1063.  1066.  10»9,  1234-1237, 
1239.  mi  mi:  Dec.  Dig.  «»713.] 

Commis^oners*  (pinion.  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  B.  Taylor,  Judge. 

Action  by  Lara  Earl  against  Beatrice  li^arl 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

This  action  was  begun  on  November  11, 
1913,  to  set  aside  a  judgment  of  divorce 
wherein  Frank  B.  Earl,  who  died  before  the 
present  action  was  instituted,  obtained  a  di- 
vorce from  the  plaintiff  herein,  In  the  dis- 
trict court  of  Oklahoma  county,  in  1895.  The 
case  was  tried  on  an  agreed  statement  of 
facta,  those  material  to  this  decision  being 
as  follows : 

"It  is  hereby  stipulated  and  agreed  that  in 
1886  Frank  B.  Earl  instituted  an  action  in  the 
district  court  of  Oklahoma  county  against  Liura 
Earl,  the  object  and  prayer  of  which  was  to 
obtain  a  divorce.  At  that  time  Lura  Earl  was 
a  resident  of  Missouri.  Copy  of  the  petition, 
affidavit,  notice  of  publication,  and  judgment  in 
said  cause  No.  1318  are  attached  to  plaintiffs 
origioal  petition  and  made  a  part  of  this  stipu- 
lation by  reference,  and  it  is  agreed  that  tbey 
constitute  the  entire  record  and  files  in  said 
cause  and  are  true  and  correct. 

"It  ia  further  agreed  that  in  1897  in  the  cir- 
cuit court  of  Davies  county.  Mo.,  I^ura  Bice 
Earl  instituted  an  action  for  divorce  on  the 
ground  of  abandonment  against  Frank  B.  Earl, 
and  that  in  answer  to  said  petition  the  defend- 
ant, Frank  B.  ICarl,  alleged  in  hia  answer  as 
follows:  First,  a  general  denial  of  the  abandon- 
ment as  alleged  in  said  petition ;  and,  second, 
an  affirmative  defense  setting  up  the  Judgment 
in  cause  No.  1318,  district  court  of  Oklahoma 
county,  in  bar  to  a  recovery  in  said  action.  A 
reply  was  filed  joining  issue.  Upon  the  issues 
joined,  the  court  rendered  judgment  as  follows: 
'Lura  Hice  Karl  v.  Frank  B.  Earl.  Now  at  this 
day  come  the  parties  by  their  respective  attor- 
neys and  submit  this  cause  to  the  court  upon 
the  pleadings  and  proof  adduced,  and  the  court, 
being  fully  advised,  doth  find  the  issues  for  the 
defendant  and  against  the  plaintiff,  dismissing 
the  plaintilTs  petition.  It  Is  therefore  consider- 
ed that  plaintiff  take  nothing  by  her  writ,  and 


that  defendant  go  thereof  without  day  and  re- 
cover of  the  plaintiff  his  costs  in  this  behalf  ex- 
pended and  have  execution  therefor.' 

"It  is  further  stipulated  and  agreed  that  the 
copies  of  the  petition,  answer,  reply,  and  judg- 
ment attached  to  defendant's  answer  filed  in 
this  cause  are  true,  complete,  and  correct  cop~ 
ies  of  the  pleadings  and  judgment  filed  in  and 
rendered  in  the  said  circuit  court  of  Davies 
county.  Mo.,  in  said  cause  of  Lura  Bice  Earl 
V.  Frank  B.  Earl. 

"It  is  further  agreed  that  said  exhibits  at- 
tached to  said  pleadings  shall  be  considered  as 
admitted  in  evidence." 

The  action  In  the  Missouri  court  referred 
to  In  the  agreed  statement  of  facts,  and 
made  a  part  hereof,  was  instituted  at  the 
April  term,  1897,  of  the  circuit  court  of 
Davies  county.  Mo.,  by  the  present  plain- 
tiff, to  obtain  a  divorce  from  Frank  B.  Eiirl, 
now  deceased,  on  the  ground  of  abandon- 
ment. The  answer  in  that  case  was :  First, 
a  general  denial;  and,  second,  the  defendant 
expressly  pleaded  the  Judgment  of  the  dis- 
trict court  of  Oklahoma  county,  territory  of 
Oklahoma,  granting  blm  a  divorce  from  the 
plaintiff  in  that  action,  by  way  of  estoppel 
and  res  Judicata.  To  this  answer  the  plain- 
tiff In  the  action  in  Missouri  replied  by  a 
general  denial,  and  further  pleaded  no  knowl- 
edge or  Information  sufBclent  to  form  a  be- 
lief as  to  the  decree  of  the  district  court  of 
Oklahoma  county  on  the  25th  of  December, 
1895,  and  alleging  if  such  pretended  de^ee 
was  rendered  the  same  was  proeurred  by  the 
fraud  of  the  defendant  The  reply  further 
pleads  that  Lura  Rice  Earl  had  no  notice 
whatever  of  the  pendency  of  the  action 
against  her  In  the  district  court  of  Oklahoma 
county,  and  that  said  court  had  no  Jurisdic- 
tion of  the  subject-matter  or  the  person  at 
said  Lura  Rice  Earl.  She  further  plead- 
ed in  this  reply  that,  if  the  decree  of  the 
25th  of  December,  1895,  was  rendered  In 
the  district  court  of  Oklahoma  county,  It 
was  a  fraud  upon  the  laws  and  courts  of 
the  State  of  Missouri,  Frank  B.  Earl,  at  the 
time  of  the  decree  being  domiciled  In  the 
state  of  Missouri,  and  only  pretended  to  re- 
move to  the  territory  of  Oklahoma  for  the 
fraudulent  purpose  of  giving  the  court  of 
Oklahoma  county  a  color  of  Jurisdiction  over 
his  person.  The  Judgment  of  the  Missouri 
court  Is  set  out  In  the  agreed  statement  of 
facts,  finding  the  Issues  for  the  defendant 
and  giving  Judgment  that  the  def«idant  go 
without  day. 

In  the  present  action  there  was  Judgment 
against  the  plaintiff,  from  which  she  prose- 
cutes  error  to  this  court 

r.  A.  Rittenhouse,  of  Chandler,  for  plain- 
tiff in  6rror.  John  J.  Davis,  of  Chandler,  and 
J.  L.  McKomy,  of  Sparks,  fi>r  defendants  in 
error. 

DEVEREUX,  C.  (after  stating  the  facts 
as  above).  [1]  For  the  purpose  of  this  opin- 
ion It  will  be  assumed  that  the  affidavit  for 
service  by  publication  in  the  divorce  action 


^sstFor  other  cases  see  sain*  topic  and  KBY-NUMBBR  In  all  Key-Numbered  DtgesU  aod  Indexes 
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of  188S  was  iDBuffldent,  and  that  service  by 
pnbUcatloii  In  that  action  was  vcACl.  This 
presents  the  qnestion  whether  or  not  the 
Judgment  of  the  rircult  court  ot  Davles  coun- 
ty, Mo.,  was  res  judicata,  and  therefore  an 
estoppel  upon  the  present  plaintiff  In  this 
action.  The  preliminary  question  arises 
whether  the  courts  of  one  state  have  Juris- 
dlctlm  to  declare  the  Judgment  of  another 
state  void.  While  there  is  some  conflict  of 
authority  on  this  question,  the  great  weight 
of  authority  Is  that  they  do  possess  such 
power.  In  Utowidi  t.  Utowleh,  10  Kan. 
451,  27  Am.  Rep.  145,  a  decree  of  divorce 
had  been  obtained  In  Utah,  and  the  validity 
of  this  Judgment  came  to  the  Kansas  courts 
on  the  question  of  alimony  in  that  court  It 
was  contended  that  the  Utah  divorce  was 
void,  and  the  court  say : 

'Where  the  judgment  jcranting  the  divorce 
does  not  appear  to  be  void  upon  its  face,  it  may 
be  shown  to  be  void  by  evidence  aliunde.  And, 
indeed,  any  judRracnt  from  a  sister  state,  void 
for  want  of  Jurisdiction,  may  be  shown  to  be 
void  in  any  proceeding,  direct  or  collateral,  and 
by  evidence  dehors  the  record,  provided  that 
the  record  itself  does  not  show  the  invalidity  of 
the  judgment  upon  its  face.  Thompson  v. 
\VhltmaD,  18  WalL  4K7  [21  L.  Kd.  897]; 
Knowles  v.  Gaslight  Co..  19  WelL  09  [22  Im 
Ed.  70]." 

This  Is  followed  In  the  case  of  Masttn  v. 
Gray,  19  Kau.  458,  27  Am.  Rep.  1^,  where- 
in the  court  say : 

"A  great  majority  of  the  courts  bold  that  a 
judgment  from  another  state  may  be  impeached 
for  want  of  jurisdiction  collaterally  as  well  as 
directly,  and  by  extiinslc  evidence  as  well  as 
by  the  record." 

In'  Thompson  v.  Whitman,  lis  WolL  ^7, 
21  U  Ed.  H97,  It  Is  decided  that  neither  the 
constitutional  provision  that  full  faith  and 
credit  be  given  in  each  state  to  the  Judicial 
proceedings  ctf  another  state  or  the  act  of 
Congress  passed  In  pursuance  thereof  pre- 
vents an  Inquiry  Into  the  Jurisdiction  of  the 
court  rendering  the  judgment  by  the  courts 
of  another  state.  In  our  opinion,  these 
cases  are  supported  by  reason  and  the  great 
weight  ot  authority,  and  the  Missouri  court 
therefore  had  Jurisdiction  to  pass  upon  the 
validity  of  the  Oklahoma  Judgment. 

[2]  The  question  Is,  therefore,  whether  the 
Judgment  of  the  Missouri  court  was  res 
Judicata  In  the  case  at  bar.  In  that  case 
two  Issues  were  distinctly  raised  by  the  an- 
swer: First,  the  general  denial  of  the  alle- 
gations of  the  petition  by  the  wife;  and, 
second,  the  validity  of  the  Obluhoma  judj;- 
meut  it  will  be  noted  that  in  her  reply 
the  present  plaintiff  directly  Impeached  the 
Judgment  on  the  ground  that  there  was  no 
Jurisdiction  over  her  person.  The  court  In 
that  case  made  a  general  finding  on  the  Is- 
sues in  favor  of  the  defendant.  The  ques- 
tion therefore  is  presented  whether  this  was 
an  adjudication  of  the  Oklahoma  judgmeut 

In  Pratt  v.  RatUH,  10  OkL  108,  61  Pac. 
523,  It  Is  held: 


"A  judgment  is  a  bar  {f  the  cause  of  actioa 
be  the  same,  though  the  form  be  different.  The 
cause  is  the  same  when  the  same  evidence  ^ill 
support  both  actions:  or.  rather,  the  judgment 
in  the  former  action  will  be  a  bar  provided  the 
evidence  necessary  to  sustain  the  judgment  for 
the  plaintiff  in  the  present  action  would  luve 
authorized  a  judt^ment  for  him  in  the  former. 
When  a  matter  baa  once  passed  to  final  judg- 
ment without  fraud  or  collusion,  in  a  court  of 
competent  jurisdiction,  it  has  become  res  judi- 
cata, and  the  same  matter  between  the  same 
parties  cannot  be  reopened  or  subsequeotly  con- 
sidered." 

In  the  case  at  bar  the  same  evldoice  which 
has  been  introduced  by  the  plaintiff  in  this 
action  to  show  the  want  of  Jurls^ctlon  in 
the  district  court  of  Oltlahoma  county  in 
the  action  of  1S95  would  have  beea  entire- 
ly relevant  and  competent  in  the  action  Id 
Missouri  to  show  no  Jurisdiction  liad  e\*er 
been  obtained  over  the  person  of  the  defend- 
ant 

In  Woodwortb  v.  Town  Henness^,  32 
Okl.  267,  122  Paa  224,  It  la  held: 

"A  fact  or  a  question  which  was  actually  and 
directly  in  issue  in  a  former  salt,  and  was  there 
judicially  passed  upon  and  determined  by  a 
court  of  competent  jurisdiction,  is  conclusively 
[Settled  by  the  judgment  therein,  so  far  as  con- 
cerns the  parties  to  that  action,  and  persons 
in  privity  with  them,  and  cannot  be  again  lid- 
gated  in  any  future  action  l>etween  such  parties 
or  privies,  in  the  same  court,  or  in  any  other 
court  of  concurrent  jurisdiction  upon  the  same 
or  a  different  cause  of  action." 

The  queBtl(ni  of  the  validity  of  the  Judg- 
ment of  IhUo  was  directly  put  in  Issue  in 
the  Missouri  case,  and  the  court  found  the 
issues  In  favor  of  the  defendant. 

In  Pioneer  TeL  &  Tel.  Co.,  v.  State,  40 
Oki.  417,  138  Paa  1033,  it  is  held : 

"A  regular  judgment,  whilst  it  remains  in 
force,  is  conclusive  as  to  every  matter  that 
miffht  have  been  given  in  evidence  or  plead<.'d 
to  the  action  in  which  it  was  rendered,  except 
I  matters  growing  out  of  separate  and  independ- 
ent causes  of  action,  which  might  have  been 
ideaded  in  offset." 

TiiiB  la  a  governing  anthori^  in  the  case 
at  bar.  Hie  validity  of  the  Judgment  of 
1805  was  distinctly  and  fairly  put  in  issue 
by  the  pleadings  in  the  Missouri  am. 

In  Indian  Land  &  Trust  Co.  v.  Shoenfelt, 
135  Fed.  484.  68  C.  C.  A.  196,  it  Is  held  by 
the  Circuit  Court  of  Appeals  tar  the  Eighth 
Circuit : 

"Where  a  court  of  equity  has  no  jurisdiction 
of  a  suit,  the  decree  of  dismissal  must  expressly 
adjudge  that  it  is  rendered  upon  that  groumL 
or  must  expressly  provide  that  it  is  made  with- 
out prejudice.  A  general  decree  of  dismissal, 
without  more,  renders  all  the  issues  presented 
in  the  case 'res  adjudicata,  and  constitutes  a 
bar  to  an  action  at  law  for  the  same  cause." 

In  Holford  v.  James,  136  Fed.  063,  68  G.  C. 

A.  2C3.  It  is  held: 

"It  is  sufficient  to  support  a  plea  of  res  judi- 
cata if  the  record  of  the  court  having  coRni- 
zance  of  the  prior  case  shows  final  dispcmitioD 
of  it  on  the  merits,  and  this  though  the  issues 
did  not  appear  in  the  entry  of  judgment." 

The  plalutiff  In  error  contends  that  the 
Missouri  Judfoneut  cannot  be  taken  as  an 
estoppel  because  there  were  two  iasiua  lais- 
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ed  hj  the  pleadings,  and,  as  there  Is  a  judg- 
ment  without  spec^Bcally  flndlBg  on  the  Is- 
sue which  la  now  claimed  as  res  judicata, 
the  burden  la  on  the  party  pleading  the  es- 
toppel to  Bhow  by  evidence  that  the  deci- 
sion of  the  court  was  on  that  Issue. 

Plaintiff  In  error  cites  a  number  of  au- 
thorities to  sustain  this  position,  but,  if  they 
are  applicable  to  the  case  at  bar,  we  think 
the  question  is  foreclosed  In  this  state  by 
the  decision  In  Pioneer  Tel.,  eta,  Co.  v. 
State,  supra.  Under  the  pleadings  of  the 
Missouri  case  there  Is  no  doqbt  that  the 
question  as  to  the  validity  of  the  Oklahoma 
Judgment  might  have  been  given  In  evidence 
in  that  action,  and,  If  It  could  have  been, 
imder  the  above-cited  case,  it  Is  an  estoppel. 

We  recommend  that  the  judgment  be  af- 
firmed, and  the  petition  for  rehearing  be  de- 
nied, and  the  former  oplni<m  filed  herein  be 
withdrawn,  and  this  <qplnlon  snbetltuted 
therefor. 

FBR  CURIAM.   Adopted  In  whAtei 


FRAZIEB  et  aL  T.  HOCKIQB  et  iL  (J!to.  4613.) 
(Sapreme  Court  of  Oklahoma.   Jane  1,  1915.) 

(Bj/llaius  h}/  the  Court.} 
Appeal  andEbbob^=»430— DisHiesAX— Skbt- 

ICE  07  SOICHONS. 

Where  there  is  no  waiver  of  the  issuance 
and  service  of  summona  in  error,  and  no  general 
appearance  by  defendants  in  error,  and  the  eom- 
mona  in  error  is  Issued  December  4,  1912,  and 
not  returned  until  May  3,  1915,  and  shows  the 
defendants  in  error  have  not  been  served,  this 
court  is  withoot  jurisdiction,  and  the  appeal  will 
be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  I>ic  %%  2173.  2174,  3126;  Dec.  Dig. 
«3»480.} 

Oommlssloners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  McClaln  County ; 
B.  McMillan,  Judge. 

Action  by  Sam  £Yazler  and  others  against 
li.  0.  Rocker  and  others.  Judgment  for  de- 
fendants, and  plaintlfifs  bring  raror.  Dla- 
mlssed. 

E.  O.  dark,  of  Stlgler,  and  Robt.  E.  Lee, 
of  Leflore,  for  plaintiffs  la  error.  Bennle, 
HoCker  &  Moore,  of  Purcell,  for  defendants 
In  error. 

BRETT,  O.  This  caae  was  filed  In  the  dis- 
trict court  of  McClain  county  by  the  plaintiffs 
In  error  against  the  defendants  in  error,  and 
on  a  hearing  had  before  R.  McMillan,  Judge, 
Judgment  was  rendered  In  favor  of  the  de- 
fendants In  error,  and  the  cause  is  brought 
by  the  plaintiffs  In  error  to  this  court  by  pe> 
tltlon  in  error  and  transcript,  and  was  dock- 
eted here  on  December  4, 1912.  A  summons 
In  error  was  issued  on  the  4th  day  of  Decem- 
ber, 1912,  and  not  returned  until  May  3, 


1915,  and  the  return  recites  that  neither  ot 
the  defendants  In  error  have  been  served. 

There  has  never  bera  any  effort  made  by 
the  plaintiffs  in  error  to  bring  the  defendanU 
In  error  Into  this  court,  except  the  issuance 
of  the  above  summons  in  error.  There  is  no 
waiver  of  service  of  summons,  no  general  ap- 
pearance by  the  defendants  In  error,  and  mo- 
tion to  dismiss  was  served  on  the  plaintiffs 
in  error  May  11,  1915,  and  no  reply  has  been 
made  to  this  motion,  and  time  for  bringing 
them  into  court  has  now  passed,  and  under 
these  drcnmstances  this  conrt  is  without 
Jurisdiction  to  pass  upon  their  rights.  See 
Dr.  Koch  Vegetable  Tea  Co.  v.  Davis  et  a!., 
145  Pac.  337,  not  yet  officially  reported. 

We  recommend  that  the  appeal  be  dis- 
missed. 

PER  CURIAM.   Adopted  In  whole. 


FRAZIER  et  al.  v.  NICHOLS  et  aL 
(No.  4615.) 

(Supreme  Court  <^  Oklahoma.   June  1.  191^ 

(Byllahut  by  tAe  Oowi.i 

Appeal  and  Ebbob  ^9408  —  Obotjnds  for 
DisinssAXi— StJUUoNB  IN  Ebbob— Rbtubn. 
It  Is  the  service  of  the  summons  in  error, 

and  not  the  return,  that  gives  this  court  jurisdic- 
tion, and  where  suramoDS  In  error  was  issued 
December  4,  1912,  and  regularly  served  De- 
cember 12,  1912,  a  motion  to  diamlsa  will  be 
denied,  although  the  summona  was  not  returned, 
until  May  3,  1915. 

[Ed.  Note. — For  other  cases,  aee  Appeal  and 
Error.  Cent.  Dig.  |  2133;  Dec.  Dig.  «=s>40a] 

Commissioners*  Opinion,  DlTision  No.  2. 
Error  from  District  Court,  McQaln  County ; 
R.  McMillan,  Judge. 

Action  by  Sam  Frazler  and  others  against 
W.  H.  Nichols  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error,  and 
defendants  move  to  dismiss  the  petition  In 
error.  Motion  overruled. 

E.  O.  Clark,  of  Stlgler,  and  Robt  E.  Lee, 
of  Lefiore,  for  plaintiffs  In  error.  Reonie. 
Hocker  &  Moore,  of  Purcell,  for  defendants 
In  error. 

BRETT,  C.  This  case  was  tried  before  R. 
McMillan,  district  judge  of  McClain  county, 
and  resulted  In  a  Judgment  in  favor  of  the 
defendants  in  error,  who  were  defendants  in 
the  lower  court  The  plaintiffs  in  error  bring 
the  case  to  this  court  by  petition  In  error 
and  transcript 

The  case  was  docketed  in  this  court  on  De- 
cember 4,  1912,  and  on  that  date  summons 
in  error  was  Issued,  but  was  not  returned 
and  filed  In  this  court  until  May  3,  1915. 
However,  the  return  of  the  officer  shows  that 
each  of  the  defendants  In  error  were  duly 
served  December  12,  1912.  While  the  long 
delay  In  making  the  return  Is  evidence  of 
inexcnsable  negligence,  yet  the  return  shows 
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the  service  to  have  been  i^nlar,  wbleb 
gives  this  conrt  Jurisdiction  of  the  cause. 

We  recommend  that  the  motion  to  dismiss 
be  overruled. 

PEB  CURIAM.   Adopted  In  whole. 


FRAZIER  et  al.  v.  HOCKER  et  aL  {No.  4614.) 
(Supreme  Court  of  Oklahoma.    June  1.  1915.) 

(Syllabift  by  the  Court.) 

Appeal  and  Ebbob  9=:>408  —  DisuiBaAi.  — 

Service  of  Suuuonb. 

Where  petition  in  error  and  transcript  ia 
filed  in  tliie  court  on  December  4,  1012,  and 
summons  in  error  is  isaued  oo  that  date,  but 
never  returned  and  tiled  in  tbia  court,  there  ia 
nothing  to  show  affirmatively  that  the  defend- 
ants in  error  have  legal  notice  of  the  appeaL 
And  in  auch  case,  in  the  absence  of  waiver  of 
aummons  in  error,  or  general  appearance,  tbia 
court  is  without  jurisdiction  to  pass  upon  their 
rights,  and  the  appeal  will  be  dismissed, 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.    2133;  De&  Dig.  «=>408.] 

Commissioners*  Opinion,  Division  No.  2, 
Error  from  District  Court,  McGlalu  County ; 
R.  McMillan,  Judge. 

Action  by  Sam  Erazter  and  others  against 
C.  Hocker  and  others.  Judgment  for  de- 
fendants, and  plalntUTs  bring  error.  Dis- 
missed. 

Tb\B  case  Is  brought  to  this  court  by  pe- 
tition in  error  and  transcript,  and  was  dock- 
eted on  December  4, 1912.  A  summons  in  er- 
ror was  Issued  on  the  4th  day  of  December, 
1912,  but  no  return  has  ever  been  made,  nor 
do  the  plaintiffs  In  error  give  any  explana- 
tion of  the  long  delay,  and  no  steps  have  ever 
been  taken  to  obtain  service  by  alias  sum- 
mons or  by  any  other  means.  There  was  no 
waiver  of  the  Issuance  of  summons  In  error, 
and  no  general  appearance  by  the  defendants 
In  error.  The  defendants  In  error  have  now 
entered  qpeclal  appearance,  and  move  to  dis- 
miss, which  motlcm  was  duly  served  on  May 
11, 1916,  and  the  plaintiffs  In  error  have  made 
no  answer  thereto,  nor  given  any  reason  why 
such  long  delay  has  taken  place. 

E.  O.  Clark,  of  Stlgler,  and  Robt  E.  Lee, 
of  Leflore,  for  plaintiffs  In  error.  Itennie, 
liocUer  &  Moore,  of  Furcell,  for  defendants 
In  error. 

BIUJET,  CX  (after  stating  the  facts  as 
above).  Where  there  Is  no  waiver  of  sum- 
mons  In  error,  no  general  appearance,  and  the 
record  does  not  show  affirmatively  that  the 
defendants  In  error  have  been  duly  served 
with  Bununons  in  error,  this  court  is  without 
Jurisdiction  to  pass  upon  their  rights,  and 
the  appeal  In  such  case  should  be  dismissed. 
See  Dr.  Koch  Vegetable  Tea  Ca  v.  Davis  et 
aL,  145  Pac.  337,  not  yet  f^dally  reported. 

We  recommend  that  the  appeal  be  dis- 
'missed. 

PER  CURJAM.    Adopted  In  whole. 


MANWElJf  V.  ORTHES  et  aL  (No.  40m) 
(Supreme  Court  of  Oklahoma.   June  8,  1915.) 

(Syllubiu  by  the  Court.) 

1.  Gabnibuuent  ^=»18— Exemption— States 
— UNrrED  States. 

On  the  grounds  of  pnblic  policy,  the  gov- 
ernment of  the  United  States  and  officers  and 
agents  thereof,  and  the  goverDments  of  the  sev- 
eral states  and  their  officers  and  agents,  are 
exempt  from  the  process  of  garnishment 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  f|.8fi-37;  Dec.  Dig.  «ss>18.] 

2.  Indian  Aobrts— Ouotodzans  or  Funds- 
Bon  na. 

Under  Act  Cong.  July  1,  1898,  c.  545,  30 
Stat.  595  (U.  S.  Comp.  St  1913,  $  4002).  ''In- 
dian agents  are  required  to  account  for  all 
funds  coming  into  their  hands  aa  custodians, 
from  any  source  whatever,  and  they  are  re- 
sponsible therefor  under  their  official  bonds." 

3.  GabnisHUEHT  4=al02— ANSWKft— ISSUXS— 
BURUEN  OV  PBOOF. 

In  garnishment  proceedings  under  the  ata^ 
utea  of  the  state  of  Oklahoma,  where  the  gar- 
nishee files  the  statutory  answer  setting  up  the 
fact  that  he  is  a  United  States  government  <^ 
ficer,  and  that  fact  is  admitted,  and  the  farther 
fact  that  he  holds  the  funds  sought  to  l>e  reach- 
ed, as  such  officer,  under  a  spedal  order  of  the 
head  of  the  department  of  which  he  is  an  of- 
ficer or  agent,  and  the  plalntiS  elects  to  take 
issue  on  said  fact,  the  burden  is  on  the  party 
seeking  to  hold  such  funds  to  prove  that  said 
funds  are  not  so  held  by  such  officer,  and  in 
case  of  failure  of  such  proof,  by  a  preponder- 
ance of  the  evidence,  said  funds  will  be  dis- 
charged and  the  officer  released  the  ^r- 
nishment  process. 

[Ed.  Xote.— For  other  ases,  see  GamishmeDt, 
Cent  Dig.  i  800;  Dee.  Dig.  ^162.] 

4.  APPEAL  AND  Ebbob  ^S3l0(^— Findirosof 
Pact— Funds  Held  by  Gabnibhee. 

In  such  case  the  findings  of  fact  by  the 
trial  court  will  not  be  disturbed  by  this  court, 
and  the  case  will  be  affirmed  unless  it  is  shown 
that  the  lower  court  committed  prejudicial  er- 
ror in  the  application  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ^  89BM9Q0,  89U2-3969; 
Dec.  Dig.  <^1008.1 

Commissioners'  OplnlMi,  Division  No.  4. 
Error  from  Superior  Court,  Pottawat(»nle 
County ;  Geo.  O.  Abematfay,  Judge. 

Action  by  West  M.  Hanwell  against  U  C. 
Grimes  and  another,  John  A.  Buntln,  gar^ 
nlsliee.  From  an  order  dlsdiarging  an  ot- 
der  of  garnishment  and  releasing  the  gar- 
nishee, plaintiff  brings  error.  Afflrmed. 

Pitman  &  Goode,  of  Shawnee,  for  plaintiff 
in  error.  W.  B.  Herod  and  Isaac  D.  Taylor, 
both  Guthrie,  for  defendant  In  error  Bun- 
tln. W.  N.  Maben.  of  Shawnee,  &»r  defend- 
ants In  error  Orlmes. 

ROBBEBTS,  C.  This  case  comes  from  tbe 
superior  court  of  Pottawatomie  county  on 
appeal  from  an  order  of  that  court  discharg- 
ing an  order  of  garnishment,  and  releasing 
the  garnishee.  It  appears  from  the  record 
that  a  man  by  the  name  of  Chapman  ob- 
tained deeds  to  certain  lands  allotted  to  mem- 
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ben  of  the  Tribe  <fC  Kidcapoo  Indians.  He 
deeded  these  lands  to  defendant  L.  C.  Grimes, 
and  L.  G.  Grimes  and  Martha  A.  Grimes 
deeded  the  same  lands  to  plaintiff  herein. 
West  M.  Manwell.  All  of  said  conveyances 
were  made  by  atatutorr  warranty  deeds, 
while  the  title  to  the  land  was  In  tlie  name 
of  Grimes.  He  mortgaged  part  of  It  to 
different  parUea  In  dlrers  amounts.  An  ac- 
tion was  mnnmeneed  In  the  United  States 
Circuit  Goort  of  Uie  Western  District  of 
this  state  1^  the  United  States  government 
against  the  parties  to  cancel  and  set  aside 
said  deeds  for  the  reason  that  the  lands 
were  within  tliat  class  of  lands  known  as 
Indian  restricted  lands.  During  the  pen- 
dency of  the  anlt  to  cancel  the  deeds  a  set- 
tlement was  entered  Into  between  the  gov- 
ernment and  said  parties,  In  which  It  was 
agreed  that  the  lands  were  to  be,  and  they 
were,  recoav^ed  to  each  of  said  Indians,  or 
their  heirs,  in  case  of  decease,  the  respec- 
tive tracts  wtiich  bad  be«i  allotted  to  them, 
in  which  the  grantor  warranted  the.  title 
thereto  against  all  persons  claiming  by, 
through,  or  under  them,  and  also  agreeing  to 
remove  and  settle  all  outstanding  titles,  in- 
cumbrances, and  charges  against  any  and 
all  of  said  lands  accruing  by,  through,  or  un- 
der said  grantors  or  either  of  them.  It  was 
also  agreed  in  said  contract  that  an  account- 
ing should  be  taken  between  the  parties  in 
which  the  Indians  should  account  for  the 
money  received  by  them  for  Uie  lands  sold 
and  all  improvements  placed  thereon  by  the 
purchasers,  aud  the  grantors  should  pay  all 
outstanding  liens  or  claims  against  the  land, 
and  also  account  to  the  grantee  tot  the  rent 
and  profits  during  the  time  they  were  In 
possession  of  said  lands.  By  the  terms  ot 
said  contract  all  moueys  coming  to  the  Indi- 
ans should  be  paid  into  the  bauds  of  Frank 
A.  Thackery,  Indian  superintendent;  and  it 
was  also  provided  In  said  contract  that: 

"Any  money  in  the  hands  of  Baid  Thackery 
may  be  credited  by  him  to  the  person  entitled 
thereto,  and  retained  by  him  [Thackery]  for 
the  benefit  of  other  Indians  to  whom  the  same 
person  is  accountable  hereunder." 

The  paragraphs  or  sections  of  the  contract 
especially  involved  In  this  case,  and  which 
are  sufficient  to  explain  the  auesUoos  to  be 
determined  herein,  are  as  follows: 

"Now,  therefore,  in  order  to  effect  a  full  and 
complete  settlement  of  all  of  said  litUotion, 
the  undersigned  have  executed  and  delivered 
herewith  to  Frank  A.  Thackery,  special  war- 
ranty deeds  reconveying  to  each  of  said  Indians 
or  their  heirs,  in  case  of  decease,  the  tracts 
so  allotted  to  them,  and  warranting  the  titles 
thereto  as  against  all  persons  claiming  by, 
tbrough,  or  under  the  undersigned,  and  the 
nndersigned  severaUy  obligate  themselves  to 
remove  and  settle  all  outBtanding  titles,  incum- 
brances, and  charges  against  any  and  all  of 
said  allotments  accruing  by,  through,  or  nnder 
them  or  either  of  them, 

"The  imdersiened  further  acknowledge  them- 
selves accountable  to  said  Indiana  in  the  vari- 
oos  amounts  specified  In  the  said  schedule  as 
the  rental  value  of  said  various  tracts  during 


the  various  periods  therein  specified.  It  being 
understood,  however,  that  the  various  amounts 
paid  to  various  of  said  Indians,  aa  well  also 
the  various  amounts  in  value  of  improvements 
placed  upon  said  allotments,  as  specified  in 
said  schedule,  will  be  repaid  by  or  for  the  In- 
dians respectively  who  received  said  amounts 
and  on  whose  allotments  said  improvements 
were  placed;  that  the  amounts  so  accountable 
to  and  from  said  Indians  will  be  set  off,  and 
in  case  of  a  balance  due  from  any  Indian,  as 
shown  by  said  schedule,  the  same  will  be  paid 
to  the  undersigned  to  whom  the  same  Is  due 
from  money  of  such  Indian  in  the  hands  of 
Frank  A.  Thackery,  Indian  superintendent,  aa 
shown  by  said  schedule,  and  in  case  of  a 
balance  due  after  such  payment,  an  assignable 
lease  of  the  allotments  of  such  Indian  will  be 
made  to  the  undersigned,  as  specified  in  said 
schedule,  in  settlement  ot  such  balance:  Pro- 
vided, however,  that  any  moneys  so  payable  to 
said  Thackery  may  be  credited  by  him  to  the 
person  entitled  thereto  and  retained  by  him  for 
the  benefit  of  other  Indians  to  whom  the  same 
person  is  accountable  hereunder:  And  provid- 
ed, further,  that  instead  of  giving  a  lease  to 
settle  any  balance  against  an  Indian,  it  ahaQ 
be  optional  with  the  Department  of  the  Interior 
to  settle  same  with  a  promissory  note  of  such 
Indian  for  such  amount,  bearing  6  per  cent 
interest  from  the  dote  of  approval  of  this  propo- 
sition, and  payable  from  the  proceeds  of  a 
lease  or  sale  of  land  of  such  Indian  to  be  made 
under  the  regulations  of  the  Interior  Depart- 
ment. 

"It  is  further  understood  that  the  undersigned 
Chapman  and  Brown  are  entitled  to  receive 
the  moneys  on  deposit  as  aforesaid  in  the  First 
National  Bank  of  Eagle  Pass,  Tex.,  and  also 
entitled  to  have  conveyed  to  them  an  interest 
in  the  tracts  of  Mexican  land  purchased  aa 
aforesaid  by  Conine  for  various  of  said  In- 
dians, said  interest  being  equivalent  to  the 
proportion  that  nine  hundred  (|900.00)  dollars 
bears  to  eight  thousand  seven  hundred  ($8,- 
700.00)  dollars,  the  last-named  amount  being 
the  purchase  price  of  said  Mexican  land,  nine 
hundred  ($900.00)  dollars  of  which  belonged  to 
said  Chapman  and  Brown,  and  seven  thousand 
eight  hundred  ($7,800.00)  dollars  of  which  be- 
longed to  C.  J.  Benson,  and  that  the  proper 
ofRcers  and  agents  of  the  United  States  will 
diligently  use  every  power  and  reasonable 
means  to  procure  the  payment  of  said  moneys 
and  the  conveyance  of  said  Mexican  land,  so 
far  as  said  Indiana  are  concerned. 

"And  it  is  further  understood  that  this  prop- 
osition shall  become  effective  upon  the  accep- 
tance and  approval  thereof  by  the  Attorney 
General  and  the  Secretary  of  the  Interior  of 
the  United  States,  and  thereupon  the  special 
warranty  deeds  delivered  herewith  shall  be  ab- 
solute end  unconditional,  and  the  amounts  due 
hereunder  from  the  undersigned  to  said  Indians 
will  then  become  payable,  and,  it  appearing 
from  said  schedule  that  said  Brown  is  account- 
able to  the  Indians,  Fafa-ps-ack,  Pah-nahrka-tha 
and  Pe-qua,  iu  the  sums  of  five  hundred  and 
fifty  ($550.00)  dollars,  four  hundred  fifty-three 
($453.00)  dollars,  and  one  hundred  and  twenty 
($1^0.00)  dollars,  respectively,  aggregating  elev- 
en hundred  and  twenty-three  ($1,123.00)  dol' 
lars,  and  that  there  is  available  in  the  hands 
of  said  Thackery  seven  hundred  ($700.00)  dol- 
lars herewith  to  discliarge  the  seven  hundred 
($700.00)  dollars  due  said  Brown  by  Pah-pab- 
me-na-ko-tho,  leaving  a  balance  due  from 
Brown  to  the  three  former  Indians  of  four 
hundred  and  twenty-three  ($423.00)  dollars, 
there  is  deposited  herewith  by  said  Brown  with 
said  Thackery  for  said  Indians  the  sum  of  four 
hundred  and  twenty-three  ($423.00)  dollars  to 
be  applied  in  payment  thereof  if  this  proposi- 
tion is  accepted  and  approved,  otherwise  to  be 
returned  to  the  said  Brown. 
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"And  It  is  farther  nnderstood  that  Qpon  ac- 
ceptance and  approval  hereof  final  consent  de- 
crees will  be  entered  hj  the  Circuit  Court  of 
the  United  Stotes  for  the  Western  District  of 
Oklahoma  in  favor  of  the  United  States,  in  ac- 
cordance with  the  decision  heretofore  rendered 
b7  said  court  and  in  each  and  all  of  the  anita 
therein  pending  InToiving  the  validity  of  the 
deeds  to  said  allotments.'' 

It  mnst  be  twme  in  mind  tbat  the  only 
object  sought  to  be  obtained  in  making  this 
statement,  and  reproducing  a  part  o<  the 
contract,  is  to  ^ow  the  class  and  kind  of 
funds  lUTOlTcd,  from  whence  they  came,  and 
the  manner  and  means  by  which  they  are  be- 
ing held  by  the  garnishee,  John  A.  Btmtln, 
United  States  superintendent  of  the  Shawnee 
Indian  Scboola  and  ex  officio  successor  to 
Frank  A.  Thackery,  as  Indian  superintend- 
ent of  the  KickapoQ  Indian  Tribe.  After 
the  settl«nent  above  referred  to  had  been 
completed,  and  at  least  part  of  the  funds, 
aa  proceeds  of  said  settlement,  had  gotten  in- 
to the  hands  of  John  A.  Buntin,  United 
States  superintendent  of  Shawnee  Indian 
Schools  and  ex  officio  Indian  saperlntendoit, 
the  plain tifC  herein,  West  M.  Manwell,  com- 
menced an  action  against  defendants,  0. 
Grimes  and  AforUia  A.  Grimes,  for  breach 
of  warranty,  and  obtained  judgment  for 
^,160.88,  and  at  the  same  time,  for  the  pur- 
pose oi  getting  hold  of  the  funds  In  the 
bands  of  John  A.  Bun  tin  held  by  virtue 
said  contract  of  settlement,  plaintiff  caused 
a  writ  of  garnishment  to  be  issued  and  serv- 
ed upon  him.  To  this  proceeding  in  gar- 
nishment Buntln  filed  the  statutory  answer 
In  due  Ume  setting  up  in  substance: 

(1)  "The  aettlemeot  contract  hereinabove 
referred  to,  and  claiming  that  he  held  said 
funds  as  an  officer  end  agent  of  the  United 
States  government,  in  trust  for  liie  several 
respective  Indians,  as  wards  of  the  government, 
and  that  b;  reason  thereof  he  was  not  subject 
to  garnishment  proceedings  in  said  cause,  and 
that  the  funds  so  held  by  him  were  not  liable 
nor  subject  to  said  proceedings  In  garnishment" 

(2)  "Denying  that  he  held  any  property  or 
assets  subject  to  seizure  or  sale  by  judgment 
attachment,  or  execution  tbat  belonged  to  said 
judgment  creditor." 

&)  "That  be  held  certain  funds  that  might 
become  the  property  or  funds  of  defendant 
Grimes  upon  the  happening  of  certain  contin- 
CendeB  that  had  not  bb  yet  happened." 

Within  the  time  required  by  law  the  plain- 
tiff filed  notice  of  his  exceptions  to  the  an- 
swer of  the  garnishee.  As  stated  before,  final 
judgment  was  rendered  In  favor  of  the  plain- 
tiff which  has  become  final.  Trial  was  had 
upou  the  Issues  joined  in  the  garnishment 
proceedings,  and  judgment  of  the  court  ren- 
dered against  the  contentions  of  plaintiff  dis- 
charging tbe  writ  of  garnishment  and  releas- 
ing the  garnishee.  Said  judgment  is  as  fol- 
lows: 

"That  the  money,  notes,  checks,  and  other 
evidence  of  indebtedness  in  the  hands  of  the 
gamisbee  and  belonging  to  the  defendants,  L. 
C.  Grimes  and  Martha  A.  Grimes,  are  the  pro: 
ceedg,  fruits,  and  results  of  trust  funds  now 
in  the  custody  and  control  of  the  garnishee  as 
an  officer  of  the  United  States  govmuaait, 


as  shown  by  tbe  garnishee's  answer,  and  made 
so  by  virtue  of  a  contract  made  by  and  be- 
tween Frank  A.  Tbackery,  an  officer  of  the 
United  States  government,  and  of  whom  the 

garniRhee  is  tbe  successor,  and  the  defendant 
C  Grimes  is  not  subject  to  garnishment." 

[1-4]  This  brings  as  to  the  question  remain- 
ing In  this  case,  viz.:  Did  the  court  err  in 
holding  that  the  funds  In  the  hands  of  Bun- 
tin  were  not  subject  to  garnishment?  It  la 
hardly  necessary  to  say  that,  if  these  funds 
are  held  by  the  garnishee  in  his  oiBcial  ca- 
pacity, or  as  trust  funds,  they  are  not  sub- 
ject to  garnishment,  nor  the  garnishee  subject 
to  garnishment  process.  It  is  admitted  tliat 
Buntln  is  the  United  States  superintendoit 
of  the  Shawnee  Indian  Schools.  It  la  proven 
by  all  the  facts  and  drcumstancea  in  the 
case  that  these  funds  came  into  his  hands 
by  virtue  of  his  office.  There  is  no  evid«ice 
even  tending  to  show  tbat  John  A.  Buntln 
was  or  would  have  been  selected  or  agreed 
upon  as  trustee  for  said  funds  in  his  Individ- 
ual capacity.  There  Is  no  evidence  that  he 
was  even  personally  known  to  any  of  the  par- 
ties. The  same  facts  apply  equally  to  Frank 
A.  Thack«-y.  The  original  contract  provided 
that  the  funds  derived  from  the  settlement  of 
the  void  Indian  land  sales  ^otild  be  paid  into 
the  hands  of  Frank  A.  Thackery,  who  was  at 
the  time  superintendent  of  the  Kickapoo 
Indian  agency,  and  special  disbursing  agenL 
The  garnishee,  Buntln,  became  his  succeww 
by  virtue  of  being  the  superintendent  of  the 
Shawnee  Indian  Schools,  presumably,  nndw 
departmental  order  of  the  Honorable  Com- 
missioner of  Indian  Affairs,  as  provided  in 
Act  Gong.  Sfay  27,  1902,  c.  S8S,  U.  S.  SUL 
at  Large,  vol.  32,  p:  247,  and  U.  S.  R.  S.  { 
2053,  volume  3,  Fed.  Stat  Ann.  p^  348  (U.  S. 
Comp.  St.  1913,  S  3992).  He  became  ex  of- 
ficio, and  was  acting  as  tiie  Indian  agent 
Act  May  27, 1902,  c.  888,  provides  that: 

"Superintendenta  of  schools  acting  as  Indian 
agents  shall  give  hand  as  other  Indian  agents." 

Section  2058,  R.  S.,  volume  3  Fed.  Stat 
Ann.  at  page  349  (U.  S.  Cwnp.  St  1913,  { 
4000)  provides: 

"Each  Indian  agent  shall,  within  his  agency, 
•  *  *  execute  and  perform  such  regulations 
and  duties,  not  Inconsistent  with  law,  as  may 
be  prescribed  by  the  I'resident,  the  Secretary 
of  the  Interior,  the  Commissioner  of  Indian 
Affairs,  or  Superintendent  of  Indian  Affairs." 

There  can  be  no  question  but  the  garnishee 
was  acting  in  the  capacity  of  and  as  the 
superintendent  of  the  Indian  agency,  and 
there  can  be  no  question  but  that  he  received 
and  held  these  particular  funds,  all  of  tbem, 
aa  superintendent  of  the  Shawnee  Schools 
and  ex  offlcio  superintendent  of  the  agency. 
Act  July  1, 1898,  c.  545,  30  U.  S.  S.  at  Large, 
665,  provides: 

"Hereafter  Indian  agents  shall  account  ft* 
all  funds  coming  into  their  hands  aa  custodi- 
ans from  any  source  whatever,  and  be  respoul- 
ble  tiierefor  under  tiiur  official  bcmds." 

EMdently  this  act  of  Ooogress  waa  passed 
toT  the  direct  purpose  ot  covering  and  In- 
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eluding  Just  each  cases  as  this,  to  prohibit 
agents  and  officers  of  tbe  government  from 
receiving  money  as  trustees,  and  afterwards 
claiming  tbat  tbey  received  it  In  a  personal 
or  individual  capacity,  and  not  as  an  officer 
or  agent  of  tbe  government,  thereby  raising 
the  question  as  to  whether  the  funds  were 
beld  in  an  official  or  personal  capacity.  No 
doubt,  before  that  act  was  passed,  It  was 
often  a  close,  and  many  times  a  troublesome, 
question  to  determine  as  to  just  how  and  In 
what  capacity  funds  in  the  hands  of  a  public 
officer  or  agent  were  being  held,  and  the  de- 
partment was  put  to  much  trouble  and  ex- 
pense, as  in  this  case,  In  settling  tbe  question. 
To  sTold  all  such  troobleB,  Ciongreas  eucted 
that: 

"Hereafter  Indian  agents  aball  account  to 
the  government  for  all  funds  coming  into  their 
hands  from  any  source  whatever." 

This  language  is  broad — certainly  broad 
enough  to  cover  this  case. 

As  said  by  Justice  Harlan  In  United  States 
T.  Rlckert,  188  U.  &  432.  23  Sop.  Ct  478, 
47  L.  Sd.  632 : 

'Hiese  Indians  are  yet  wards  of  the  oation, 
in  a  condition  of  pupilage  or  dependency,  and 
have  not  been  discharged  from  that  condition, 
*  •  •  From  their  very  weakness  and  help- 
lessness •  •  •  there  arises  the  duty  of  pro- 
tection. •  •  •  This  has  always  been  recog- 
nized by  the  executive  and  by  Congress,  and 
by^thla  cour^  whenever  tba  question  has  aris- 

Thls  was  undoubtedly  the  Idea  and  mov- 
ing spirit  of  the  parties  to  the  contract  at  the 
time  of  the  settlement  of  the  afTalrs  between 
tbe  government  and  the  wrongful  title  hold- 
ers of  the  restricted  Indian  allotments  In- 
volved herein,  and  that  Is  the  reason,  based 
upon  the  absolute  requirements  of  tbe  law, 
why  these  funds  were  to  be  "paid  into  tbe 
hands  of  the  Indian  agent"  to  be  held  by  him 
as  such  government  officer  In  trust  for  Its 
wards,  and  to  be  distributed  under  and  by 
the  special  supervision  of  the  government. 

Counsel  for  plaintiff  attempt  to  make  a 
specialty  of  two  or  three  particular  pay- 
ments or  class  of  funds  In  tbe  hands  of  the 
officer,  but,  without  any  apedal  or  particular 
attention  to  these  Items,  we  here  lay  down 
the  general  rule  applicable  to  all  the  funds, 
of  any  kind  and  nature,  In  the  hands  of  tbe 
garnishee,  tbat  they  are  not  subject  to  gar- 
nishment, and  that  the  garnishee,  Buntlu, 
being  a  government  officer,  and  holding  said 
funds  as  such.  Is  not  subject  to  the  process  of 
garnishment.  We  do  not  pretend  to  hare 
related  tbe  exact  facts  in  every  particular  in 
this  case,  but  have  given  the  substance,  with 
a  view  only  of  showing  the  drcumstances  and 
general  conditions  under  which  tbe  funds 
involved  are  being  held. 

Tbe  judgment  of  the  lower  court  was  In 
full  accord  with  the  facta  and  tbe  law  in  the 
case,  and  should  be  affirmed. 

PBB  CUBIAH.   Adopted  in  whole. 


MILLER  V.  FOLSOM.    (No.  6122.) 
(Sapreme  Court  of  Oklahoma.   June  22,  1915.) 

(Byllabw  »y  ike  Oowrt.) 

1.  Deeds  €=>17j  211— Inaobquact  or  Consid- 
eration —  MENTAL  iNOAFACnr  —  SUFM- 
ciENCT  OF  Evidence. 

Where,  in  a  suit  to  set  aside  a  deed  on  the 
ground  of  fraud  and  mental  incapacity  to  ex- 
ecute it,  the  evidence  discflosee  that  plaintiff  had 
just  reached  his  majority ;  that  he  was  a  Choc- 
taw Indian  of  average  intelligence  for  one  liis 
age  aad  qoantom  of  blood;  that  for  some  time 
prior  thereto  he  wanted  to  sell  his  allotment  to 
keep  the  money  out  of  the  hands  of  his  guardian 
for  fear  he  would  appropriate  it  to  hia  own  use, 
and  to  get  the  monw  himself  and  have  a  good 
time  on  it ;  tiiat  before  arriving  of  age  he  had 
executed  a  deed  thereto  to  B.  for  a  redted  con- 
sideration of  $2,600,  vrith  the  understanding  tliat 
he  was  to  get  $1,100  and  a  house  and  lot,  and 
on  the  same  day  executed  to  him  a  lease  in  tbe 
name  of  another  as  leasee,  whraeupon  B.  paid 
him  a  small  sum  of  money,  and  the  conveyances 
were  a  sham  to  enable  B.  to  he  in  a  better  po- 
sition to  buy  the  land  when  plaintiff  became  of 
age;  that  defendant  met  plaintiff  with  a  deed 
conv^ing  bis  allotment  prepared  for  his  signa- 
turo  and  acknowledgment,  and  bought  the  land 
from  him  for  a  conaideraticHi  of  $1.2S0,  which 
was  paid,  whereupon,  having  signed,  ne  acknowl' 
edged  the  deed  after  the  nature  and  effect  of 
the  transaction  had  been  explained  to  him  by  the 
notary ;  that,  on  the  same  day,  in  the  presence 
of  a  field  clerk  with  the  Interior  Department, 
defendant  offered  to  rescind  tbe  transaction  and 
return  the  deed  if  plaintiff  was  dissatisfied  there- 
with and  would  return  the  purchase  money, 
which  he  refused  to  do  after  the  nature  and  ef- 
fect of  the  transaction  had  been  explained  to 
him  by  the  field  clerk,  and  that  plaintiff  knew 
nothing  of  the  values  of  land  or  other  property— 
held  that  tiie  evidence  did  not  reasonably  tend 
to  show  mental  incapacity  on  the  part  of  the 
plaintiff  sufficient  to  set  aside  the  deed.  Beld, 
further,  in  the  absence  of  fraud,  or  undue  In- 
fluence, tltat  inadequacy  of  consideration  was 
not  sufficient  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  n  2(^-37,  e87-«47;  Dee.  Dig.  *=9l7,  211.] 

2.  Deeds  «=96S— BzBcmiioK— Test  or  Men- 
tal Capacttt. 

The  test  of  capacity  to  make  a  deed  Is  that 
the  grantor  shall  have  the  ability  to  understand 
the  nature  and  effect  of  the  act  in  which  be  is 
engaged  and  the  business  he  Is  transacting.  To 
invalidate  a  deed  it  must  appear  that  the  gran- 
tor was  incapable  of  comprehending  that  the  ef- 
fect of  the  deed,  when  made,  executed,  and  de- 
livered would  be  to  divest  him  of  the  title  to  the 
U.nd  set  fturth  in  the  deed. 

[Ed.  Nota^For  oUier  cases,  see  Deeds,  Cent. 
Dig.  H  14&-U5;  Dee.  Dig.  «=»68J 

E^rror  from  District  Court,  Cboctaw  Coun- 
ty; Snmmers  Hardy,  Judge. 

Actum  by  Ororer  a  Foteom  against  O.  W. 
Miller.  Judgment  for  plalnHflf,  and  defmdant 
brings  error.    Reversed  and  remanded. 

I.  li.  Strange,  of  Hugo,  for  plaintiff  in  er- 
ror, Charles  B.  McPberren  and  Charles  B. 
Cochran,  botti  of  Durant,  and  Works  &  Cop- 
ping of  HngOr  for  defendant  In  error. 

TURNER,  J.  On  May  8,  1913,  Grover  O. 
Folsom,  defendant  in  error,  in  the  district 
court  of  Choctaw  county,  sued  0.  W.  Miller, 
plaintiff  In  error,  to  set  aside  a  warranty 
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deed,  coDT^ng  to  said  Bflller,  on  May  5, 
1913,  bis  allotment  In  that  county,  on  the 
gnmnd  of  fraud  and  lila  mental  Incapadty 
to  contract  Aft^  answer  filed,  In  effect  a 
general  denial,  there  was  trial  to  the  court 
and  a  general  Judgment  tor  plalntlfl  that  the 
deed  "should  be  cancel^  and  set  aside  on  ac- 
count: lirst,  of  the  incompetent?  at  the 
said  Grorer  G  Folsom ;  and,  second,  because 
€t  the  grossly  Inadequate  consideration  paid 
for  the  said  owreyanoe^— whereupon  the 
deed  was  set  aside  as  prayed,  upon  terms,  and 
defendant  brings  the  case  here. 

We  say  this  is  a  geimnl  Judgment,  in 
teeiring  with  plaintiff's  contention,  for  the 
reason  both  sides  ocmcede,  and  the  record 
discloses,  that  at  the  close  of  the  testimony 
on  Deconber  17,  1913,  the  court  rendered 
and  entN«d  Judgment  as  stated.  On  Decem- 
ber 19th  det^dant  filed  motion  for  new  trial, 
and  on  December  20th,  without  request  of 
either  side,  the  court  made  and  filed  8[>eclal 
findings  facts  and  crauduBlons  <tf  law,,  and 
thereafter  overruled  the  motl<m  for  a  new 
trial,  thereby  falling  to  glre  either  side  an 
opportunity  to  except  to  his  flndlngs  of  fact 
and  conclnslons  of  law.  We  will  therefwe 
not  conaider  them,  but  will  treat  the  Jndg- 
mrat  as  a  genml  Judgment  in  ftvor  of  the 
plaintiff. 

[1]  In  setthig  aside  the  deed  on  the  grounds 
stated,  the  court  in  effect  failed  to  find  any 
fraud  In  its  procurement  on  the  part  of  the 
grantee,  and  it  is  not  urged  by  either  side 
that  any  existed.  After  a  careful  examtoa- 
tloD  of  the  evidence  we  can  find  none,  and 
so  that  feature  may  pass  out  of  the  case. 
But  the  court  In  effect  found  that  plaintiff 
was  without  mental  capacity  to  make  the 
deed  in  question,  and  set  the  same  aside  on 
that  ground.  Plaintiff  assigns  that  such 
finding  is  not  supported  by  the  evidence,  and 
of  this  we  wilt  now  inquire.  On  this  point 
there  Is  no  conflict  The  evidence  discloses 
that  plaintiff  Is  a  mixed-blood  Choctaw  and 
had  reached  his  majority  cm  the  day  before 
he  executed  the  deed  assailed,  which  convey- 
ed his  allotment  to  defendant;  that  he  had 
theretofore  been  under  guardianship,  but  did 
not  libe  his  guardian  very  well,  owing  to  the 
fact  that  he  thought  his  guardian  was  try- 
ing to  take  advantage  of  him,  which  seems 
not  to  have  been  without  foundation.  While 
not  living  with  his  guardian  he  attended 
sdiool,  worked  on  a  farm  and  In  a  drug 
store  at  odd  times,  perhaps  12  months  in  all, 
and  thereby  earned  about  (100,  which  he 
spent  for  clothing  and  trifles.  He  was  also 
a  newsboy  on  a  train.  In  all  he  attended 
school  about  six  or  seven  years  at  Armstrong 
Academy.  He  wrote  a  good  hand,  and  com- 
pleted his  ninth  grade  there,  and,  just  before 
he  was  of  age,  he  bought  a  half  interest  in  a 
rooming  house  at  Hugo,  for  which  he  agreed 
to  pay  $500.  All  the  witnesses  who  testified 
on  the  subject  state,  and  the  court  finds,  that 
he  seemed  to  be  as  normal  as  any  other 
la  lien  of  his  d^ee  of  blood.  Drer  rioee  re- 


ceiving bis  allotment  flie  evidenoe  dlsclo!^' 
that  he  wanted  to  stil  It  for  two  reasom 
First,  to  ke^  the  money  out  of  fbe  hands «' 
his  guardian  for  fear  he  woold  amiropriatt 
it  to  his  own  use;  and,  seccmd,  tot  get  tbr 
mon^  and  have  a  good  time  on  it.  Acoord- 
Ingly,  on  February  8,  1913,  he  executed  a 
deed  to  the  land  to  one  Bronau^  tor  a,  recit- 
ed consideration  of  (2,S0O,  with  the  under- 
standing that  he  was  to  get  91»100  and  & 
house  and  lot,  and  m.  the  same  day  a  leue 
to  him  was  taken  In  the  name  of  one  Slat- 
m«iB  for  five  years  for  a  conslderatloD  <tf 
$40  for  the  first  year.  On  March  17.  1913. 
be  mfvtgaged  It  to  Bronangh  In  the  name  ol 
his  father-in-law,  Moseley,  for  91,500.  M 
of  whl<di  was  a  hUnd  to  enable  Bronaught  ^ 
paying  plalntlfl!  some  mon^,  which  he  did, 
but  not  much,  to  be  in  a  betta  portion  to  bur 
the  land  when  plaintUE  became  of  age.  (hi 
Fiebruary  13,  1913,  he  executed  a  mortgage 
thereon  to  <xie  Snow  for  9600,  ,perhaps  in 
paymrat  of  his  half  Intereet  in'  a  rooming 
house.  A  few  days  before  becnningr  of  ase 
and  while  ^ttlng  In  the  rooming  house  with 
Snow,  the  latter  suddenly  arose  and  said: 
"Let's  go  to  Ft  Smith;  there  goes  the  train 
now" — ^whereupon  they  arose  and  caught  tiw 
train  and  left  and  w«it;  not  only  to  Ft 
Smith,  but  to  other  polnto  In  Arkansas  and 
other  states.  On  the  trip  they  had  a  good 
time  on  Snow's  money,  plaintiff  being  without 
funds.  It  seems  that  the  object  of  the  trip 
was  to  keep  plaintiff  out  of  the  hands  U 
Bronangh  and  others,  who  were  seeking  to 
get  a  deed  from  him  to  his  allotment  and 
play  him  into  the  hands  of  parties  other 
than  defendant,  who  wanted  to  do  the  same 
thing.  Upon  returning  to  Ft  Smith,  on  their 
way  home,  they  met  one  Cook,  connected  In 
some  way  with  the  Indian  service,  and  per- 
haps acting  under  Instructions  from  Mr. 
Bozarth,  field  agent  for  the  Interior  De- 
partment, located  at  Hugo,  who  took  plaintiff 
In  charge.  About  that  time  defendant,  a  teal 
estate  dealer  well  Informed  as  to  land  values 
in  that  country,  and  who  Is  in  the  habit  of 
buying  cheap  land  whether  he  had  seen  It 
or  not,  learning  In  some  way  that  plaintiff 
was  in  Ft.  Smith,  prepared  a  deed  for  his 
allotment  and  went  to  that  city.  There  be 
met  plaintiff  and  Cook,  whereupon  Coot 
turned  plaintiff  over  to  defendant,  with  la- 
structlons  to  turn  him  over  to  Mr.  Bozarth, 
which,  undertaking  to  do,  they  got  oo  the 
train  and  started  for  Hugo.  Up  to  that  time 
plaintiff  had  received  $490  on  his  land  from 
Bronaugh  and,  still  being  anxious  to  sell  his 
land,  purposed  to  defendant  that  he  boy  it 
for  $1,250,  which  he  did,  whereupon  plaintiff 
signed  the  deed  which  Is  sought  to  be  s^ 
aside.  After  that  defendant  wired  ahead 
for  a  notary  publio  and  debarked  at  Good- 
land,  where  they  met  him.  The  notary 
swears,  and  it  Is  undisputed,  that  he  first 
explained  the  nature  and  effect  of  the  trans- 
action to  plaintiff  and,  after  he  bad  thorooch. 
ly  understood  it,  took  his  acknowledgment 
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and  later  diereto  afflxed  Ms  aeal.  Upon  tbdr 
arrival  at  Hu{o  they  went  to  defendant's  of- 
flce,  after  plaintiff  bad  deposited  the  purchase 
money  In  tbe  bank,  from  whence  he  sent  for 
Mr.  Bozarth  and,  In  the  presence  of  plaintiff, 
told  what  bad  been  dojoe,  after  which  be  re- 
qoeated  Mr.  Boiarth.  In  ect,  to  take  plaintiff 
apart  and  advise  him.  and  tliat  If  plaintiff 
then  wanted  to  res<dnd,  be  would  take  bade 
bis  check,  givoi  for  tbe  pundiaae  monc^,  and 
return  plaintiff  bis  deed.  TtSm  Mr.  Boiarth 
did,  but  the  trade  was  not  rescinded  becanse 
plaintiff  refused  to  do  so,  and  expressed  him- 
self satisfied  thraewitta.  lU^t  along  here 
plaintiff  testified: 

"Q.  Do  7011  know  wheflier  when  you  sold  your 
land  for  $1,2S0  yoa  got  what  it  was  worth?  A. 
No,  sir.  Q.  Why  did  you  agre«  to  take  that  for 
It?  A.  I  was  told  that  was  sll  it  was  worth. 
Q.  Who  told  Ton  that?  A.  MiUer.  Q.  If  that 
was  true  and  when  Mr.  Bozarth  told  yon  it  was 
worth  $4,000  and  MUIer  said  he  was  willing  to 
trade  back,  why  didn't  you  trade  back;  you 
beard  Mr.  Bosarth's  testimony?  A.  Yes,  sir.  Q. 
Ton  heard  him  say  that  Mr.  Miller  called  him 
over  there  and  told  him  he  had  taken  a  deed 
from  yon  and  had  given  you  |1,2S0,  and  if  Mr. 
Bozarth  had  auy  objection  to  it,  and  you  would 
give  him  back  his  nwney,  he  would  give  you  back 
your  deed,  and  Mr.  Bozarth  told  you  $4,000  was 
better  than  $1,250?  A.  Tea,  air.  Q.  told 
you  yon  could  get  $4,000,  didn't  he?  Why  didn't 
yon  give  him  hLi  money  t>ack  and  wait  and  get 
your  $4,000?  A.  I  didn't  know  for  sure  wheth- 
er I  could  get  it.  Q.  Ton  told  Mr.  Bozarth  you 
thought  your  guardian  would  get  it  and  wouldn't 
let  you  have  it,  and  you  could  get  $1,250  io 
cash?  A.  I  told  him  I  was  afraid  my  guardian 
would  get  it  and  wouldn't  give  it  to  me." 

After  that,  on  the  same  day,  he  fell  into 
tbe  bands  of  Bronangh  and,  when  confrontr 
ed  with  the  fact  that  Bronaug^  had  advanced 
him  $490  OQ  tbe  expectation  of  getting  the 
land,  be  seemed  worried  and,  although  It  was 
a  cold  day,  sweat  profuseiy  and  cried.  When 
asked  if  be  had  made  a  deed  to  bis  land  to 
defendant,  be  admitted  that  fact  with  re- 
luctance. Bnmaogh  swore  that  be  could  not 
say  that  plaintiff  was  dronlc,  or  that  his  mind 
was  wrong,  but  that  be  was  terribly  worried. 
The  result  of  the  interview  was  that  plaintifl 
gave  Bronaugh  a  check  for  $490  on  tbe  por- 
chase-money  fund.  Tbe  next  morning,  bow- 
ever,  plaintiff  8t(^ped  payment  on  the  check, 
and  left  Bronangh  to  get  hia  moaey  as  beet 
he  could.  It  is  unneceesary  to  rater  into  the 
details  as  to  how  piaintiil  sQoaudered  the 
money  received  in  payment  for  his  land.  It 
Is  snfadent  to  aay  that,  at  the  time  he  re- 
ceived it,  he  had  made  arrangements  to  get 
married,  and  had  selected  the  furniture  for  a 
bouse  and  bed,  paid  for  It  before  atopping 
payment  on  the  check,  as  aforesaid.  In  short, 
owing  to  his  mismanagement,  tbe  fund  soon 
dissipated,  so  that  he  received  very  little  ben- 
efit therefrom.  He  was  examined  at  length  to 
test  his  intelligence.  We  have  read  the  testi- 
mony and  are  convinced  that  nowhere  in  this 
entire  record  is  there  evidence  reasonably 
tending  to  prove  that  he  was  not  of  a  con- 
tracting mind,  or  that  he  was  not  of  mental  i 
capacity  sufficient  to  make  this  deed,  or  did 
not  know  the  nature  and  effect  <tf  tbe  busl-  i 


nese  be  was  transacting.  When  asked  If  de* 
fendant  bad  given  him  any  money  that  day 
for  the  land,  be  answered: 

"A.  He  gave  me  a  check.  Q.  Ohcck  or  check- 
book, which  was  it?  A.  It  was  a  check.  Q. 
Do  you  know  the  difference  between  a  check  and 
a  deposit  slip?  A.  A  deposit  slip  is  a  slip  tbe 
bank  gives  you  when  you  make  a  deposit  Q. 
Do  you  think  be  gave  you  a  chet^?  A.  I  know 
he  did.  Q.  Did  you  go  to  the  bank  with  him? 
A.  Yes,  sir.  Q.  He  went  and  saw  that  vouput 
your  check  in  the  bank?  A.  Yet  sir.  Q.  Tlat 
you  got  a  deposit  slip  and  a  die<Abook7  A. 
Yes,  sir." 

But  the  court  was  impressed  with  the  idea 
that  be  knew  nothing  about  the  values  of 
property,  and  this  because  plaintiff  himself 
said  so.  On  that  poiiU  he  testified,  in  8ub> 
stance,  that  he  knew  nothing  of  tbe  value  of 
horses,  cattle,  or  real  estate  at  any  particular 
time.  And  the  court  in  his  findings  of  fact, 
which,  we  refer  to  for  tbe  si^e  purpose  of 
showing  the  drift  of  the  mind  of  the  court, 
found  that,  at  tbe  time  of  Qib  transaction 
involved  here,  he  had  no  conception  of  the 
value  of  bis  land  or  tbe  value  or  use  of  mon- 
ey, and  that  bis  lack  of  experience  and  busi- 
ness training  made  him  liable  to  be  Imposed 
upon  by  designing  persons,  and,  further: 

"  •  •  •  That  the  plaintiff,  Grover  C.  Voh 
aom,  is  incapable  of,  and  incompetent  to,  man- 
age his  businees  affairs.  That  he  is  grooly  ig- 
norant of  the  value  of  property  and  of  the  value 
of  real  estate  and  of  money,  and  that  be  is  such 
a  person  that  it  is  probable  that  he  would  make 
an  improvident  diqiosition  of  his  property,  and 
he  is  such  a  person  as  would  likely  be  unduly 
influenced  by  designing  persona  who  might  gain 
an  influence  over  him?' 

This  is  the  most  that  can  be  said  in  favor 
of  the  holding  of  the'court  that  plaintiff  was 
without  mental  capacity  to  make  the  deed 
sought  to  be  set  aside.  There  is  no  evidence 
of  fraud,  undne  infiurace,  or  duress ;  neithra 
is  there  any  of  drunkenness,  peculiarities  of 
conduct,  or  delusion,  or  hallucinations,  or 
even  weakness  of  mind.  This  is  manifestly 
insufficient  to  set  aside  the  deed.  13  C^c. 
&7S,  says: 

"A  deed  may  be  void  by  reason  of  mental  in- 
capacity on  the  part  of  the  grantor.  In  order, 
however,  to  render  a  deed  void  on  this  ground  it 
should  appear  that  the  grantor  was  laboring  un- 
der such  a  degree  of  mental  infirmity  as  to  make 
him  incapable  of  uudcrstauding  the  nature  of 
the  act,  tixe  test  being  not  merely  that  the  gran- 
tor's mental  powers  were  impaired,  but  whether 
he  had  sufficient  capacity  to  understand,  in  a 
reasonable  manner,  tbe  nature  and  effect  of  the 
act  which  be  was  doing.  In  determining  the 
question  whether  a  deed  is  void  because  w  the 
mental  incapacity  of  the  grantor,  bis  mental 
ability  at  tbe  time  of  the  execati<m  controls,  and 
if  he  possesses  sufficient  capacity  at  that  time 
the  deed  will  be  valid." 

In  Paulter  v.  Manuel  et  al.,  25  OkL  68, 
108  Pac.  7S3,  qaotlng  wprovlngly  from  Al- 
lore  V.  Jewell,  04  U.  8.  506,  24  D.  Ed.  260, 

we  said: 

"  *  *  •  It  may  b«  stated  as  settled  law 
that,  whenever  there  is  a  gfeat  weakness  of 
mind  in  a  person  executing  a  conveyance  of 
land,  arising  from  age,  sickness,  or  any  other 
cause,  though  not  amounting  to  absolute  dis- 
qualincation,  and  the  consideration  given  for  the 
property  is  grossly  inadequate,  a  court  of  equity 
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wIU,  tipon  proper  and  wasonable  application  of 
tbe  iajurcd  party,  or  his  representatiTes  or  heirs, 
interfere  and  set  the  coaveyance  aside." 

It  seems  that  what  is  meant  by  "under- 
standiniT  the  nature  of  tlie  act"  means,  to  In- 
validate a  deed,  that  the  grantor  must  be 
Incapable  of  comiw^nding  that  tlie  effect  of 
the  act  would  direat  him  of  the  title  to  tbe 
land  set  f ortb  In  tbe  deed.  In  Doe  d.  Gnest  t. 
Beeson,  2  Del.  (Houst)  240,  tbe  Qiiei:  Justice 
diarged  tbe.  jury: 

"If,  from  age,  or  disease,  or  the  visitation  of 
proridence,  or  from  an;  ot^er  cause,  do  matter 
what,  his  mind  was  so  unsound  as  to  render  him 
incapable  of  comprehending  and  understanding 
the  nature  and  character  of  tbe  act  he  was  do- 
ing, and  the  conseguenceSj  in  respect  to  himself 
and  the  estate,  *  *  *  if  consummated,  would 
be  to  divest  his  estate  and  interest  in  the  land, 
then  we  say  to  you  that  he  was  of  unsound 
mind,  according  to  the  legal  signification  of 
these  terms,  and  tbe  deed  would  be  TtM  on  this 
grpund." 

In  Joaea  niompson,  6  Dd.  Cb.  874,  tiie 
test  Is  stated  thus: 

"In  cases  of  allied  want  of  mental  capacity, 
tbe  test  ia  whether  the  party  had  the  ability  to 
comprehend,  in  a  reasonable  manner,  tlio  nature 
of  tbe  affair  in  which  he  participated.  This  is 
the  rule  in  the  absence  of  fraud;  for  fraud, 
when  present,  introdnces  other  principles.  8  C. 
EX  Green,  511.  This  ability  so-  to  comprehend 
necessarily  implies  the  power  to  understand  the 
character,  legal  conditions,  and  effect  of  tbe  act 
performed." 

[2]  And  In  Eaton  t.  Eaton,  37  N.  J;  Law, 
106,  18  Am.  Bep.  716,  thus: 

"The  teat  of  capacity  to  make  an  agreement 
or  conveyance  is  that  a  man  shall  have  the  abil- 
ity to  understand  the  nature  and  effect  of  the 
act  in  wliich  he  is  engaged,  and  tbe  business  be 
is  transacting.  He  may  be  old ;  he  may  be  en- 
feebled by  disease;  be  may  be  irrational  upon 
some  topics — but,  in  the  absence  of  fraud  and 
imposition,  he  may  still  execute  a  valid  deed,  or 
other  disposition  of  his  property;  but  if  the 
mind  be  so  clouded  or  perverted  by  age,  disease, 
or  affliction  that  he  cannot  comprehend  tbe  busi- 
ness in  which  he  is  engaging,  then  tbe  writing 
is  not  bis  deed." 

See,  also,  Harbison  v.  Lemon,  3  Blackf. 
<Ind.)  SI,  23  Am.  Dea  376 ;  Hay  T.  Miller  et 
al.,  48  Neb.  156,  66  N.  "W.  1115. 

In  Beaty  v.  Hood,  229  III.  562,  82  N.  E. 
860,  Beaty  filed  a  bill  to  set  aside  Ms  deed  to 
Hood,  on  the  ground  of  mental  Incapacity  to 
make  it  Tbe  proof  diaclo&es  that  be  made 
the  deed  in  execution  of  a  trade  with  Hood. 
Among  other  things  it  was  sought  to  prove 
that  tbe  grantor's  mental  capacity  was  such 
as  to  disqualify  him  from  transacting  or  un- 
derstanding ordinary  bu^ness.  He  failed  to 
recover.  In  summing  up  tbe  evidence  on  this 
point,  the  court  said: 

"On  the  question  of  mental  capacity  of  plain- 
tiff in  error,  Dr.  Palmer,  bis  family  physi- 
cian, testified  he  had  known  him  several  years, 
and  was  acquainted  with  his  mental  conditltm 
about  the  time  the  deed  was  made ;  that  he  con- 
sidered his  business  judgment  bad  as  to  values 
in  making  trades;  that  he  did  not  think  be  had 
any  conception  of  trading  values;  that  he  was 
capable  of  transacting  ordinary  affairs  of  life, 
such  as  baying  and  selling  property,  but  that  in 
all  tbe  trades  he  knew  of  him  niaking  plaintiff 
in  error  lost;  that  he  was  rational  enough  so 


far  as  laboring  and  coming  and  going  was  con- 
cerned, but  was  errstic,  irritable,  and  change- 
able in  his  views  and  ideas  of  values;  that  he 
understood  how  to  manage  and  conduct  hia  farm 
and  raise  crops,  but  the  witness  did  not  think 
hia  mental  capacity  good  In  buying  and  selliDg. 
The  witness  further  testified  that  th^e  condi- 
tions had  existed  about  15  years,  during  wbidi 
time  plaintiff  in  error  managed  and  conducted 
his  business  of  farming,  buying,  and  selling 
stock,  and  had  sufficient  capacity  to  know  the 
effect  of  his  act  when  he  signed  the  deed  and 
comprehended  the  effect  of  a  conveyance  to  bim, 
and  that  as  to  the  condition  of  land  and  soil 
he  thought  the  judgment  of  plaintiff  in  error 
normal." 

The  holding  of  the  court  In  affirming  the 
case  is  indicated  In  the  syllabus,  which  reads: 

"To  justify  setting  aside  a  deed  upon  tha 
ground  that  tbe  grantor  waa  weak-minded,  tha 
proof  must  show  that  he  was  so  mentally  un- 
sound as  to  be  incapable  of  understanding  tbe 
nature  and  effect  of  the  transaction  and  of  pro- 
tecting his  own  interest;  and  it  is  not  saffident 
to  show  tliat  he  was  not  a  good  judge  of  land 
values  nor  capable  of  niaking  discreet  trades." 

And  so  we  say  that  the  court  erred  In  its 
view  that  mere  Ignorance  of  tbe  value  of  his 
land  Is  sufficient  to  disqualify  plaintiff  from 
making  thereto  a  deed,  and  ia  an  indlcatioa 
of  mental  Incapacity.   It  be  was  as  Ignorant 
of  values  as  tbe  court  inferred,  tbe  most  that 
can  be  said  la  that  plaintiff  might  be  likened 
to  one  who  becomes  the  owner  of  a  precious 
stone  of  unknown  value  to  him,  and  who  sold 
It  for  a  small  part  of  Its  value  without  In- 
forming himself  of  Its  actual  worth.  It  goes 
without  saying  that  he  must  suffer  the  resnlt 
of  his  own  folly,  and  that  a  court  of  equity 
will  not  aid  blm  to  recover  the  property,  for 
the  reason  that  be  was  chargeable  with  the 
duty  to  inquire  of  Its  worth  before  making 
the  sale.    Plaintiff  also  might  be  likened  to 
one  who  is  the  owner  of  a  field  containing  a 
treasure  under  its  soil,  of  which  he  was  Ig- 
norant  It  cannot  be  said  that  equity  wlU  set 
aside  bis  deed,  conveying  it  to  one  who  bad 
purchased  it  without  fraud  or  undue  inflaence 
for  a  small  part  of  its  value.  Throughout 
this  entire  record  not  one  witness  testified 
that,  in  his  opinion,  plaintiff  waa,  in  tbe  least 
degree,  of  unsound  mind  or  without  mental 
capacity  to  make  this  deed.    On  the  other 
hand,  numbers  of  witnesses  testified  that  they 
had  known  plaintiff  from  his  youth  up,  and 
that.  In  their  opinion,  he  possessed  that  ca- 
pacity.  In  the  light  of  all  the  testimony  we 
can  find  no  evidence  reasonably  tending  to 
support  the  allegations  of  mental  incapacity 
or  fraud  or  undue  influence.   That  he  well 
understood  the  nature  and  effect  of  the  trans- 
action is  evidenced  by  the  testimony  <tf  tbe 
notary,  who  took  hia  acknowledgment  His 
testimony  la  uncontradicted.  After  testifying 
of  meeting  plaintiff  and  def^dant,  he  said 
that  defendant  handed  him  a  deed  and  told 
blm  he  bad  bought  plaintiffs  land  and  wantr 
ed  him  to  take  plalntltTs  acknowledgment; 
that  he  to<^  the  deed  in  his  possession  and 
asked  plaintiff  If  he  bad  signed  tbe  deed  and 
if  the  signature  thereto  waa  hia   Ibe  wit* 
nesa  then  testified: 
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"And  be  told  me  It  was— and  then  I  explained 
to  bim  tbe  transaction  aa  near  as  I  could,  tbat 
1b,  to  the  effect  that  be  had  made  a  deed  to 
Mr.  MiUer  to  his  land  for  and  tbat  he 

understood  he  was  selling  that  land  to  Mr.  Mil- 
ler  end  it  was  gone  and  a^ed  him  if  he  onder- 
stood  that,  and  h«  said  he  did.  He  was  rather 
talkative,  talked  to  me  about  bis  trip  that  he 
had  been  on  over  in  Arkansas,  laughed  about 
the  good  times  that  be  and  Snow  had  had,  and 
where  they  had  been  and  talked  a  creat  deal 
about  the  transaction.  *   *  « " 

For  tbe  xetmoa  tbat  we  tblnk  plaintiff  was 
of  soiBcient  mental  capacity  to  make  the 
deed,  and  ttiat  the  evidence  &Ub  to  reason- 
ably tmi  to  support  the  view  of  the  trial 
court,  there  belns  no  evidence  of  frand,  we 
bave  little  concern  In  the  consideration  wfalcb 
went  to  ani9ort  the  deed.  It  might  be  said, 
however,  that  the  land  was  testified  to  be, 
by  some  of  tbe  witnesses,  ftf  a  value  ranslng 
from  fl5  to  f20  per  acre  up  to  9B0  per  acre ; 
that  the  court  determined  Its  value  to  be  <tf 
the  Uittet  amount,  whl<^  may  or  may  not 
have  been  right ;  that  whether  It  was  or  not 
we  need  not  say,  for  the  reason  that,  In  the 
absence  of  fraud,  this  point  may  be  disposed 
of  In  the  language  of  Black  v.  Post,  67  W. 
Va.  283,  67  S.  B.  1072,  where  the  court  said: 

"Having  ascertained  that  the  grantor  had  suf- 
ficient capacity  to  dispose  of  her  property,  which 
is  the  pomt  on  which  plaintiff  chiefl;  relied,  and 
the  one  upon  which  the  overwheiminiB  amount  of 
testimony  seems  to  center,  it  goes  a  long  way 
towards  disposing  of  the  other  charges  of  inade- 
quacy of  coQsideration  and  fraud  in  the  procure- 
ment of  the  deed.  Inasmuch  as  tbe  law  gives  a 
person  an  oaqualifled  right  to  dispose  of  his 

{troperty  as  he  pleases,  even  to  the  extent  of  giv- 
Dg  it  away,  it  necessarily  follows  that  inade- 
quacy of  consideration  is  not  alone  sufficient  to 
overUirow  a  deed.  It  is  only  evidence  to  be  con- 
sidered along  with  other  facts  and  circumstances 
bearing  on  the  charge  of  fraud  in  the  procure- 
ment of  the  deed." 

Or  as  we  said  In  the  syllabus  in  Bruner  et 
nx.  v.  Cobb  et  al.,  37  Okl.  228,  131  Pac.  165: 

"Whenever  It  aimters  that  the  parties  to  a 
trade  have  knowingly  and  deliberately  fixed  up- 
on a  price,  however  great  or  however  small, 
there  is  no  occasion  or  reason  for  Interference 
by  tbe  courts,  for  tbe  owners  bave  the  right  to 
•ell  property  for  what  tiiey  please:  but  where 
there  la  no  evidence  of  such  Itnowiedge,  inten- 
tion, or  deliberation  by  the  parties,  the  dispro- 
portion between  the  valne  of  tbe  subject-matter 
and  the  price  may  be  so  great  as  to  warrant  the 
court  in  infurriug  therefrom  the  fact  of  fraud.'' 

We  are  therefore  of  opinion  that  the  court 
did  wrong  to  set  aside  tbe  deed  complained 
of,  and  for  that  reason  tbe  cause  is  reversed 
and  Temanded  for  a  new  trial.  All  the  Jus- 
tices concur,  except  HABDY,  J.,  disauallfied. 


JONES  V.  TULL.   (No.  4619.) 
(Supreme  Coort  of  Oklahoma.   June  8,  1015^ 

(Syllabut  hv  the  Oourt.) 
Appeaz,  and  Ebbob  «=>773— Failube  to  Fha 

BbIEF— ArFIBUANCE. 

Where  plaintiff  in  error  has  filed  no  brief, 
as  required  by  rule  7  of  this  court  (38  Ok),  vi. 


187  Pse.  Ix),  the  Judgment  (tf  the  trial  court 
will  be  affirmed. 

[Ed.  Note^For  othw  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8104.  8108-3110;  Dec.  Dig. 
«=>773.] 

Commlssitmers'  Opinion,  Division  No.  3. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Ferrar  L.  McCain,  Judge. 

Action  by  E.  Jones  against  W.  L*.  ToU. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Peyt(»K  &  Pyles,  of  Mosk<^;ee,  for  jdalntlff 
In  error.  CSark  J.  Tlsdell,  of  Muskogee,  for 
defendant  In  error. 

RXTTENHOnSD,  O.  The  petition  In  ei^ 
lor  and  the  transcript  of  the  record  in  this 
case  WI&  filed  In  this  court  on  December  4, 
1912;  neither  party  has  filed  a  brief,  nor 
have  they  offered  any  excuse  fOr  the  fail- 
ure to  do  80.  It  Is  evident  that  the  pro- 
ceedings have  been  abandoned.  The  Judg- 
ment of  the  trial  court  should,  therefore,  be 
affirmed,  under  rule  7  of  this  court  (38  Okl. 
'vl,  187  Pac.  ix).  Nicholson  v.  Barnes,  ^  OkL 
250,  140  Pac.  1155. 

PBB  CURIAM.   Adopted  In  whole. 


CliABK  V.  FARMEBS'  STATE  BANK. 
(No.  4119.) 

(Supreme  Court  of  Oklahoma.    May  11,  1910. 
Rehearing  Denied  July  6,  1915.) 

(BylUtiut  hy  the  Court.) 

1.  APPKAZ.  AND  BBBOB  «S9l81  —  OBJXCnOR 

Below— NoNjmisDicnoNAL  Ebbobs. 

Errors  not  raised  in  the  trial  court  will  not 
be  considered  on  appeal,  when  they  do  not  go 
to  the  jurisdiction  of  tbe  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  »  1141-1151,  11S7.  1158, 
1160;  Dea  Dig.  «=3>181.] 

2.  Appeal  and  Ebbob  «=}1^  —  Objection 
Below— Necessitt. 

'Vfhea  tbe  defect  is  not  challenged  by  de- 
murrer, or  objection  to  the  introduction  of  tes- 
timony, and  not  assigned  as  error  In  the  motion 
for  a  new  hearing.  It  will  be  treated  as  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S|  12Z1-1S25,  1289;  Dec. 
Dig.  «=slG2.] 

Commissioners*  Opinion,  Division  No.  4. 
Error  from  County  Court,  Woods  County; 
W.  M.  Blcbel,  Judge. 

Action  by  tbe  Farmers'  State  Bank,  a  cor- 
poration, against  E.  R.  Clark.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Afflnned. 

SI  W.  Snoddy,  of  Alva,  for  plaintiff  In  er- 
ror. O.  H.  Mauntel,  of  Alva,  for  deffflidant  In 
error. 

MATHEWS,  O.  1.  Defendant  In  error 
filed  tills  action  In  the  county  court  against 
tbe  plaintiff  In  error  for  the  conversion  of 
certain  personal  property,  and  plaintiff  in 
error  complains  for  the  first  time  In  this 
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court  tHat  the  petition  was  fatally  defectlTe 
In  not  containing  the  allegation  "that  plain- 
tiff waa  entitled  to  the  possession  of  the 
property  alleged  to  hare  been  converted."  It 
la  apparent  that  the  petition  contains  all  the 
necessary  allegations  for  pleading  a  good 
cause  of  action  for  conrerston,  except  it 
fails  to  state  the  plaintiff  was  entitled  to 
the  possession  of  the  property  converted. 

it]  2.  There  can  be  no  contention  over  the 
pn^sitlon  ttiat  a  petition  for  the  conversion 
of  personal  property  shoold  show  that  plain- 
tiff was  in  actnal  possession  of  the  property 
at  the  time  of  the  converslw,  or.  If  not  In 
possession,  that  he  was  entitled  to  the  Imme- 
diate possestdon  of  the  property.  88  Cyc. 
2068;  Paine  et  aL  v.  British  Bntte  Mining 
Co..  4X  Wash.  28,  108  Pac.  12;  Eebnett  v. 
Peters  et  aU  54  Kan.  119,  87  Paa  808,  45  Am. 
St  BepL  274;  Citizens'  Bank  v.  Tiger  37aU 
.  Mill  Co.,  1S2  Mo.  145.  S3  S.  W.  902. 

No  demurrer  was  filed  against  the  petition ; 
this  defect  was  not  challenged  by  the  objec- 
tion to  the  introduction  of  testimony,  and 
was  not  assigned  as  error  in  the  motim  for  a. 
new  trial,  and  is  raised  for  the  first  time 
in  the  petition  in  error  filed  in  this  court. 
The  omission  of  the  allegation  complained 
of  makes  the  petition  merely  defective,  and 
in  no  sense  can  be  said  to  be  jurisdictional, 
and  the  plaintiff  In  error,  in  falling  to  urge 
the  <Ajecti<Hi  in  the  trial  court,  has  waived 
it  and  cannot  take  advantage  of  it  now. 

[1]  There  Is  no  rulft  of  this  court  better  set- 
tled than  that  errors  not  raised  in  the  trial 
conrt  win  not  be  considered  on  appeal,  when 
they  do  not  go  to  the  Jurisdiction  of  the  court 
Baker  v.  Marcum  and  Toomer,  22  Okl.  21,  97 
Pac.  672 ;  Healy  v.  Loofbourrow,  2  OkL  458, 
87  Paa  823;  Weaver  v.  Kuchlo:,  17  Okl.  ISO, 
87  Pac.  600. 

For  tbe  reasons  stated,  the  judgmoit  <tf  the 
lower  court  will-  be  affirmed. 

PBR  CURIAM.-  Adopted  In  whole. 


HABBAH  STATE  BANE  v.  SCHOOL  DIST. 
NO.  70,  OfiOiAHOMA  COUNTY. 
(No.  3845.) 

(Supreme  Court  of  Oblaboma.   June  1^,  1915.) 

iSyllalMM  hy  the  Oowt.) 

1.  Appeal  and  Krbob  ^»187— Pasties  4=> 
75— DsraOT  or  Pabties— Objection. 

A  defect  of  parties  must  be  taken  advan- 
tage of,  either  by  demurrer  or  answer,  and, 
when  such  gbjectlon  is  not  made  at  the  trial 
in  the  manner  required  by  statute,  same  is 
waived  and  cannot  be  urged  for  the  first  time 
in  the  Supreme  Court. 

[Ed,  Note.— For  other,  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1184-1189;  Dec.  Dig.  ^ 
187;  Parties,  Cent  Dig.  SI  115. 116, 167;  Dec 
Dig.  €=»75.] 

2.  Banks  and  Bankinq  ^^154 — Convbb- 
siON  OF  Bank  Deposit— Necessabt  Pas- 
ties—Contbactob— Counterclaim. 

In  an  action  against  a  bank  for  balance  of 
a  deposit  alleged  to  have  been  wrongfully  con- 


verted, the  bank  answered  by  general  denial 

and  connterclaim,  setting  oat  a  written  ac- 
ceptance payable  "as  estimates  are  made  by 
the  architect,  and  comes  due  according  to  con- 
tract on  tbe  school  building,"  which  was  given 
by  tbe  contractor  to  the  bank  and  accepted 
by  the  depositor.  Seld,  that  the  contraiet(» 
was  not  a  neceosary  party  to  the  action. 

[Ed.  Note. — SVir  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  S02-612,  615,  516,  518- 
533;  Dec.  Dig.  «=»151.] 

3.  Banks  and  Banking  4=»154— Gonveb- 
aioN  OF  Bank  Dbposiv— Bxcbption  or  Bv- 
XDENCE— Issues. 

In  such  action,  evidence  was  admissible 
upon  the  issues  raised  by  tbe  cross-petition 
and  reply,  and  the  action  of  the  court  in  ex- 
cluding same  was  error.  - 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  Ji  S02-612,  515,  516.  518- 

Error  from  Superior  Court,  OklabDina 
County ;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  School  District  No.  70,  Oklahoma 
County,  against  the  Barrah  State  Bank. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Reversed  and  remanded. 

Ledbetter,  Stuart  &  Bell,  of  Oklahoma  City, 
for  plaintiff  In  error.  Everest.  Smith  & 
Campbell,  ot  Oklahoma  City,  for  defoidant 
In  error. 

HARDY,  J.  Defendant  In  error  commenc- 
ed this  action  against  plaintiff  In  error  to 
recover  tbe  balance  of  a  deposit  alleged  to 
be  due  from  the  bank.  The  answer  of  the 
bank  admitted  the  deposit,  but  pleaded,  as  a 
counterclaim  or  offset,  a  certain  written  or- 
der In  words  and  figures  as  follows: 

"Harrah,  Okla.,  1—20-10. 

"To  the  Honorable  School  Board  of  School 
District  No.  70,  of  Harrah,  Oklahoma:  Please 
pay  to  the  Harrah  State  Bank,  ot  Harrah, 
Oklahoma,  $3,600.00,  as  estimates  are  made  by 
the  architect,  and  comes  due  according  to  con- 
tract on  school  building. 

"[Signed]  W.  A.  Jones." 

"We,  tbe  undersigned,  members  ot  the  scbool 
board,  accept  the  above  contract. 

"[^gned]  Walter  Wilscm. 

"A.  a  Hale. 

"Geo.  Sanders,  Treaa." 

It  was  aUeged  that  J<»ie8,  under  this  or- 
der, was  indebted  to  the  bank  In  the  sum  of 
$3,500 ;  that  he  held  a  contract  with  defend- 
ant In  error  for  the  erection  of  a  Bcho<A 
building ;  and  that,  shortly  after  the  accept- 
ance of  such  order  by  the  school  board,  Jooea 
was  wrongfully  discharged  and  prevented 
from  completing  the  building,  and  that  tbe 
sum  claimed  under  said  order  became  due 
the  bank  or  would  have  become  due  except 
for  the  wrongful  act  of  tbe  board  In  dis- 
charging Jones.  Repily  was  filed  to  tbe  an- 
swer and  counterclaim,  in  which  defendant 
In  error  admitted  the  execution  and  acc^ 
ance  of  the  order,  and  alleged  that  same  was 
conditional,  and  that  the  condltltms  named 
therein,  upon  which  It  agreed  to  pay  said 
sum,  had  not  happened,  and  denied  that  any 
sum  was  due  the  bank  upon  said  order.  It 
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was  farther  aneged  that  by  reason  of  the 
Tlolatlfm  of  the  terms  <Kf  the  contract  by 
Jones,  as  specifically  set  ont,  the  aciiool  dis- 
trict took  charge  of  the  work  under  the 
'terms  ot  the  contract,  and  completed  the 
bnildlng,  and  that  there  was  due  the  con- 
tractor no  estimate  or  sums  of  money  what- 
erer.  A  copy  of  the  contract  with  Jones,  and 
of  the  certtOcate  ot  the  architect  recommend- 
ing his  discharge,  and  a  copy  ctf  the  notice 
to  Jones,  were  attached.  At  the  dbose  of  the 
evldense,  the  court  Instructed  the  Jury  to  re- 
turn a  verdict  for  the  plalntifT  for  (3,500,  and 
the  bank  brings  error. 

At  the  threshold  we  are  confronted  with 
the  question  of  whether  the  order  given  by 
Jones  and  accepted  by  the  school  district  as- 
signed or  transferred  to  the  bank  any  inter- 
est which  Jones  may  bave  had,  so  as  to  en- 
able the  bank  to  maintain  its  counterclaim 
thereon.  Under  the  provisions  of  section 
46S1,  Rev.  I^awB  1910,  every  choae  in  action, 
not  founded  on  a  tort,  la  assignable,  and  the 
right  of  action  Is  conferred  up<xi  the  aeisdgn- 
ee;  and  It  is  further  required  that  the  ac- 
tion shall  be  prosecuted  In  the  name  of  the 
real  party  in  Interest.  Gillette  t.  Murphy,  7 
OkL  91,  64  Pac.  413 ;  MInnetonka  OU  Co.  r. 
Cleveland,  27  Okl.  180,  111  Pac.  326.  Under 
the  provisions  of  the  foregoing  statute  and 
the  decisions  dted,  an  assignment  of  itself 
would  be  snfQclent  to  vest  In  the  bank  any 
suma  which  might  become  due  to  Jones  ac- 
cording to  the  terms  of  the  contract  In  this 
case,  however,  there  Is  an  additional  fact  to 
be  considered.  Tht  order  given  by  Jones  to 
the  bank  was  presented  to  and  accepted  by 
the  school  district  That  being  so,  there 
would  be  a  new  and  direct  promise  from  the 
school  district  to  the  bank,  and  any  obliga- 
tion of  the  district  accruing  upon  the  con- 
tract according  to  Its  terms  would  Inure  to 
the  beneflt  of  the  bank,  not  to  exceed  the 
amount  of  the  order,  and  mlgbt  be  urged  by 
the  bank  in  this  case.  Unaware  County  t. 
Dlebold  Safe  &  Lock  Co.,  133  U.  S.  473,  10 
Sup.  Ct.  309,  33  L.  Ed.  674. 

[2]  The  next  question  necessary  for  us  to 
determine  is  whether  the  contractor,  Jones, 
was  a  necessary  party  to  this  action.  The 
trial  court,  apparently  entertained  the  Tlew 
that  the  Issues  npcm  the  counterclaim  based 
upon  the  order  of  Jones  to  the  bank,  which 
was  accepted  by  the  school  district,  was  not 
properly  triable  In  this  case,  for  the  reason 
that  same  could  not  be  litigated  between  the 
bOxooX  district  and  the  bank,  bnt  that  it  was 
necessary  for  Jones  to  be  a  party  before 
same  could  be  prapetiy  considered,  and  there- 
fore «Eduded  evidence  offered  for  the  pur- 
pose of  establishing  the  allegations  of  the 
bank's  counterclaim,  and  error  is  urged  in 
the  exclusion  of  the  evidence  so  offered. 

If  JfMiea  was  a  necessary  party  to  ttiis 
proceeding,  tiiea  the  action  of  the  court  in 
Kclodlng  the  evidence  was  proper,  while,  on 


the  other  hand.  If  the  issues,  aa  made  by  the 
pleadii^  mii^t  pn^rly  be  tried  without 
his  presence,  then  the  action  the  coart 
would  be  errtur,  and  the  case  should  be  re- 
versed tot  that  reason.  Seddixt  4696,  Bar. 
Laws  1910,  Is  as  follows: 

"The  court  may  determine  any  c(mtroveniy 
between  parties  before  it,  wheo  it  can  be  done 
without  prejudice  ta  tbe  richts  of  others,  or  by 
saving  their  rights;  but  wn«i  a  det^mmation 
of  tbe  eontTOversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  order 
them  to  be  tn'ongot  in." 

Under  this  section  the  court  could  lawful- 
ly determine  the  controversy  between  the 
parties  hereto  without  tbe  presence  c€  Jones, 
If  it  could  be  done  without  prejn^Udng  hla 
rights;  and  as  bef(m  stated.  If  this  could 
be  done,  evidence  In  stq^port  of  the  aU^ar 
tions  of  ttie  coontendaim  would  be  admlsol- 
ble.  While  Jraiee  may  have  been  a  proper 
party  to  this  litigation,  and  might  have  been 
brought  in  upon  the  requ^  of  either  party, 
yet  he  was  not  a  necessary  party,  and  the 
failure  to  bring  him  in  does  not  affect  the 
right  of  the  court  to  determine  the  Issues 
preeented.  Delaware  Ooonty  v.  Dlebold  Safe 
&  Lodt  Co.,  supra.  In  this  case  the  Supreme 
Court  of  the  United  SUtee  said: 

"Besidss,  the  first  pEu^raph  or  count  of  the 
complaint  (upon  which  line  the  trial  proceeded) 
alleged  that  the  defendant  not  only  had  notice 
of  the  assignment  to  the  ^ainUff  but  consented 
to  ttiat  aasigument.  If  that  were  so,  titere 
would  be  a  new  and  direct  promise  from  tlie 
defendant  to  the  plaintiff,  and  the  assignors 
would  be  in '  so  sense  parties  to  the  cause  <tf 
action." 

[1]  If  either  party  desired  to  take  advan- 
tage of  the  absence  of  Jones,  the  same  should 
have  been  brought  to  tbe  attention  of  the 
court  by  demnrr«-  or  by  answer.  Section 
4740,  Rev.  liaws  1910,  provides  that  a  demur- 
rer may  be  filed  to  a  petition  whrai  It  aiH 
pears  on  Its  fa<»: 

"  *  *  *  Fourth.  That  there  le  a  dafMt  of 
parties  plaintiff  or  d^endant" 

Section  4742  Is  as  foUows: 

"When  the  defects  do  not  appear  ap(»i  tbe  (ace 
of  the  petition,  *  *  *  objection  may  be  Uhen 
by  answer ;  and  If  no  objection  be  taken,  either 
by  demurrer  or  answer,  the  defendant  wiall  be 
deemed  to  have  waived  the  same,  except  only 
the  objection  to  the  jurisdictioa  of  tbe  courts 
and  that  the  petition  does  not  state  facts  suf- 
ficient to  c(ntBtitute  a  cause  of  action." 

By  section  4753,  when  the  answer  contains 
new  matter,  the  plaintiff  may  draiur  to  the 
same,  stating  In  hla  demurrer  the  grounds 
thereof. 

From  the  record  before  us,  neither  party 
made  any  objection  to  the  proceeding  because 
of  the  absence  of  Jmies  as  a  party,  and  pro* 
ceeded  to  trial  upon  the  issues  as  framed. 
Under  the  uniform  dedslons  of  this  court, 
where  a  party  desires  to  take  advantage  of 
a  pleading  for  a  defect  of  parties,  he  must 
interpose  his  objection  In  the  manner  pro- 
vided by  law,  and,  upon  a  failure  to  do  so, 
he  will  not  be  permitted  to  raise  such  ques- 
tion for  the  first  time  In  the  i^tpellato  court 
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[S]  Under  tbe  allegations  of  the  answer 
and  counterclaim,  It  Is  contended  tbat  the 
architect  wrongfully  withheld  from  tbe  con- 
tractor two  certain  estimates,  which,  accord- 
ing to  the  terms  of  the  contract,  he  was  en- 
titled to.  The  last  estimate  furnished  was 
on  January  16, 1910,  and  the  contract  provid- 
ed that  estimates  should  be  furnished  every 
14  days.  The  district  took  charge  of  the 
building  on  or  about  the  Sth  day  or  10th  day 
of  February,  1910;  and  Jones  would  there- 
fore, according  to  the  terms  of  the  contract, 
be  entitled  to  an  estimate  on  January  29th, 
and  another  <m  February  12th,  for  80  per 
cent  of  the  work  done  and  materials  fur- 
nished, unless  these  estimates  were  rightfully 
withheld  in  the  fair  and  honest  Judgment  of 
the  architect,  for  a  violation  of  the  terms  of 
tbe  contract  by  Jones.  The  amount  of  work 
performed  between  these  two  dates,  accord- 
ing to  the  eridmce,  was  betwerai  ¥1,800  and 
$1.90a  The  scbopl  district  claimed  that 
Jones  had  violated  the  terms  of  bis  contract 
in  varions  parttcolars,  and,  wAer  tbe  tenna 
thereof.  It  was  entitled  to  witfabcad.  and  did 
reason  thereof  withhold,  the  amounts  that 
wonld  have  become  due  according  to  said  es- 
timates, had  they  been  giTen.  and  these  plead- 
ings raised  an  issue  of  fact  wbidi  ataonld 
have  been  submitted  to  the  jury. 

It  is  also  claimed  by  the  bank  that,  after 
die  completion  of  the  work  by  tbe  school  dis- 
trict, there  was  a  balance  dae  of  $1,256.94. 
At  the  time  tbe  last  estimate  was  furnished 
to  J(»ies,  on  January  IS.  1910,  there  was  a 
balance  due  era  the  total  offitract  price  of 
as  shown  by  said  estimate,  and  the 
district  alleged  in  its  reply  that  it  had  paid 
out  In  the  completion  of  said  building,  after 
taking  possession  thereof,  the  sum  of  (4,- 
670.06,  which.  If  true,  would  leave  a  balance, 
according  to  said  estimate,  of  $1,266.94 ;  and 
the  bank  claims  that,  In  any  event,  it  would 
be  entitled  to  this  balance,  while  the  district 
claims  that  It  was  entitled  to  withhold  said 
sum  for  the  reason  that  no  estimates  were 
given  by  the  architect,  and  for  the  further 
reason  that  Hens  had  been  filed  and  were 
about  to  be  filed  upon  tbe  building  in  excess 
of  any  balance  due  under  the  terms  of  the 
contract,  and  they  were  entitled  to  withhold 
said  sum,  under  the  terms  of  the  contract, 
to  Indemnify  themselves  against  any  liability 
by  reason  of  these  Hens. 

The  contract  provided  that  the  ardiltect's 
certificate  should  be  furnished,  before  any 
payments  were  due  to  Jones,  and  that  the 
contract  price  should  be  paid  only  upon  cer- 
tificates of  the  architect,  and  that  final  pay- 
ment should  be  made  within  14  days  after 
completion  of  the  work;  and  all  payments 
should  be  due  when  certificates  for  same 
were  Issued ;  and  If  the  same  were  wrongful- 
ly withheld  and  refused  by  the  architect,  and 
this  fact  could  be  established,  then  tbe  neces- 
sity therefor  would  be  obviated. 

The  New  York  Court  of  Appeals,  In  Thom- 


as V.  Fleury,  26  N.  Y.  29,  In  passing  upon  a 
similar  question,  say: 

"BesardiDg  the  action,  however,  as  brought 
excluaively  upoQ  the  contract,  and  that  the 
obtaining  of  the  architect's  certificate  was  & 
condition  precedent  to  a  recovery,  a  failure  in 
the  latter  respect  would  not  be  fatal  to  tbe 
plaiutlCTB  rights  The  architect  was  the  de- 
fendant's agent,  and.  If  he  unreasonably  and 
in  bad  faith  refused  the  certificate,  the  plain- 
tiff is  not  to  be  held  responsible,  but  be  may 
establish  his  ri||ht  to  recover  by  other  evidence^ 
The  certificate  is  mere  evidence  of  the  substan- 
tial fact  of  performance ;  and.  If  tbe  kind  of 
evidence  of  the  fact  stipulated  for  Is  obstinately 
and   unreasonably   wftheld,   a   forfeiture  <2 

? 2,700  is  not  to  be  exacted,  for  that  reason, 
rom  tlie  plaintiff." 

In  the  case  of  Bentley  v.  Davidson,  74  Wta. 
420,  43  N.  W.  139,  It  is  said: 

"Though  a  builder  has  agreed  that  the  archi- 
tect's certificate  shall  he  a  condition  precedent 
to  every  payment  on  tbe  work,  be  may  recover 
the  amount  due,  if  he  can  prove  that  the  work 
is  completed  in  accordance  with  tbe  contract, 
and  that  the  certificate  is  arbitrarily  or  dis- 
honestly withheld." 

So  in  Bradner  v.  Roffsell,  67  N.  J.  Law,  82, 

29  Atl.  317,  it  was  also  held: 

"Where,  by  the  terms  of  a  building  contract, 
tbe  productiiHi  by  the  builder  of  the  architect's 
certificate  of  the  completion  of  the  building 
in  accordance  with  the  terms  of  tbe  contract  is 
a  condidoD  precedent  to  the  recovery  of  the  con- 
tract price  from  the  ow&er,  tlie  frandulent 
withholding  of  such  certificate  by  the  architect 
will  dispenae'  the  builder  from  Its  production.'' 

See,  also,  Fletdier  r.  New  Orleans  &  W. 
E.  R.  R.  (a  C.)  19  Fed.  731;  Windham  T. 
Independent  Ca.  36  Wash.  166^  76  Faa 
936. 

The  district  also  alleges,  as  one  of  Its  rea- 
sons for  withholding  estimates  of  tbe  amounts 
claimed,  that  liens  had  been  filed  ut>on  the 
building  in  excess  of  any  amount  that  might 
have  been  due  to  Jones  under  the  contract. 
We  have  repeatedly  held  that  a  mechanic's 
Uen  for  material  furnished  or  work  per- 
formed will  not  attach  to  a  school  building 
in  tMs  state  (Hutchison  v.  Krueger  et  at,  34 
Okl.  23,  124  Pac.  691,  41  li.  R.  A,  [JJ.  S.]  316, 
Ann.  Cos.  1914C,  98;  Western  Terra  Cotta 
Co.  V.  Bd.  of  Education  of  Shawnee,  89  OkL 
716,  136  Pac.  695  ;  Mlnnetonka  Lumber  Co. 
V.  Bd.  of  education  of  Sapulpa,  41  Okl.  641, 
139  Paa  284 ;  School  DIst  Na  27  v.  Graham. 
146  Pac  213),  and  therefore  the  mere  filing  of 
a  claim  for  Uen  would  not  create  an  Incum- 
brance upw  the  building.  There  was  no  evi- 
dence In  the  record  of  any  liens  upon  the 
building,  and  therefore  this  could  not  be  urg- 
ed as  a  defense  to  the  counterclaim,  In  tbe 
absence  of  proof.   If  It  should  develop  apou 
a  retrial  of  the  case  that  Hens  were  In  tict 
filed  and  judgment  of  foreclosure  rendered 
by  the  court,  a  different  question  would  be 
presented,  which  we  are  not  called  upon  to 
decide  at  this  time. 

For  the  error  of  the  court  in  exdludlng  tbe 
evidence  offered  upon  the  Issues  made  by 
the  cross-petition  and  reply,  and  instrnctlng 
a  verdict,  the  case  Is  reversed  and  remanded 
for  a  new  trlaL   All  the  Josticet  coocoz; 
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COLORADO  EASTERN  R.  00.  t.  WARD. 
(No.  7882.)  (Suproue  Court  oj  Colorado. 
June  7,  1015.  ReliearUig  Denied  Job  6,  1915.) 
Ed  Banc,  Error  to  Court  of  Appeals.  Action 
between  Edward  F.  Ward  and  the  Colorado 
Xleatem  Railroad  Company,  a  corporation. 
There  was  a  judgment  of  the  Court  of  AppeaU 
In  faTor  of  the  former,  and  the  latter  brings  er- 
xor.  Affirmed.  Rogers,  EUUb  A  Johnson,  of 
Denver,  for  plaintiff  in  error.  John  A.  Rush, 
of  Denver,  for  defendant  in  error. 

PER  CURIAM.  We  have  thoroughly  exam' 
ined  the  record,  briefe,  and  opinion  of  the  Court 
of  Appeals  In  this  cause,  and  after  full  and 
careful  consideratloD  are  of  the  opinion  that 
the  conclusion  reached  by  that  co\irt  is  correct. 
Its  judgment  is  therefore  atUrmed.  Judgment 
aCSrined. 


NORTH  STERLING  IRR.  DIST.  v.  GEH- 
RIG. (No.  41S8.)  (Court  of  Appeals  of  Colo- 
rado. June  14,  1015.)  Error  to  District  Court, 
Morgan  County ;  H.  P.  Bnrke,  Judge.  Action 
between  the  North  Sterling  Irrigation  District 
and  Veronica  Gehrig.  Tiiere  was  a  judgment 
for  the  latter,  and  the  former  brings  error.  Af- 
firmed in  part,  and  reversed  in  part.  Munson  & 
Munson,  of  SterlInK,  for  plaintiff  in  error.  Al- 
len &  Webster,  of  Denver,  for  defendant  in  er- 
ror. 

MORGAN,  J.  Error  to  reverse  a  judgment 
for  plaintiff  in  tbe  lower  court  in  her  action  for 
damages  to  ber  crops  and  land,  caused  by  seep- 
age from  defendant's  irrigating  ditch.  AH  the 
material  issues  in  this  case  have  been  deter- 
mined in  the  case  of  North  Sterling  Irrigation 
Diat.  V.  DickmaoLjiS  Colo.  — ,  149  Pac  97, 
recently  decided.  The  pleiatiff  in  error  was  the 
defendant  in  both  cases,  and  the  lands  of  the 
plaintiffs  were  contisuous,  and  were  injured  in 
the  same  way  and  at  the  same  time.  Therefore 
the  opinion  in  that  case,  as  to  the  gnestion  of 
pleading  and  proving  negligence,  tbe  measure 
of  damages,  and  the  sufficiency  of  the  proof  of 
title,  are  adopted  as,  controlling  in  this  case. 
The  judgment  of  the  lower  court,  therefore,  is 
affirmed  as  to  the  Qrst  cause  of  action,  and  re- 
versed aa  to  Uie  second,  with  privilege  to  amend 
as  ordered  in  that  case.  Judgment  affirmed  in 
part,  and  reversed  in  part. 


BRENNAN  v.  KAT  ft  KIOWA  OIL  CO. 
(No.  4679.)  (Supreme  Court  of  Oklahoma. 
June  8,  19160  Commisslonem'  Opinion,  Divi- 
sion No.  4.  Error  from  District  Court,  Kiowa 
County ;  James  R.  Tolbert,  Judge.  Action  be- 
tween James  Brennan  and  another  and  the  Kay 
&  ICiowa  Oil  Company.  Judgment  for  tbe  lat- 
ter, and  the  former  bring  error.  Dismiued.  L. 
M.  Keya  and  Rummons  -&  Logan,  all  of  Hobart, 
for  plaintiffs  in  error.  Morse  &  Standeven,  of 
Hobart,  for  defendant  in  error. 

MATHEWS,  C.  This  case  was  filed  In  the 
Supreme  Court  December  30,  1012.  The  plain- 
tifE  in  error  has  failed  to  file  briefs.  Upon  mo- 
tion of  defendant  in  error  this  appeal  is  dismiss- 
ed for  the  failure  to  file  briefs.  Costs  taxed 
to  plaintiff  in  error. 

PER  CURIAM.    Adopted  In  whole. 


EL  RENO  VITRIFIED  BRICK  ft  TILE 
CO.  rt  al.  V.  L.  M.  RUMSEY  MFG.  CO.  (No. 
4777.)  (Supreme  Court  of  Oklahoma.  May 
18.  1915.)  Error  from  District  Conrt,  Cana- 
dian Couu^;  John  J.  Carney,  Jndge.  Action 


between  the  El  Reno  Vitrified  Brick  ft  Tile 
Company  and  others  and  the  L.  M.  Rumsey 
Manufacturing  Company,  t'^m  tbe  judgment, 
the  parties  first  mentioned  bring  error.  Dis- 
miased.  Fogg  &  Bennett,  of  El  Reno,  for  plain- 
tiffs in  error.  W.  M.  Wallace,  of  El  Reno,  for 
defendant  in  error. 

KANE.  C.  J.  This  cause  comes  on  for  hear- 
ing upon  a  motion  to  dismiss  filed  by  the  defend- 
ant in  error,  upon  the  ground  that  "the  case- 
made  before  the  conrt  shows  on  its  face  that 
there  was  no  issue  made  by  the  defendants  be- 
low by  the  answer  filed  \o  plaintifTs  cause  of 
action,  and  that  it  is  apparent  from  the  assign- 
ments of  error  and  the  pleadings  as  set  forth 
herein  that  said  cause  was  appealed  to  this 
court  for  delay."  The  motion  to  dismiss  is  un- 
resisted, and,  as  the  record  seems  to  justify 
the  oiticlsm  of  counsel  for  defendant  in  error, 
the  motion  to  dismiss  most  be  sustained.  Rela- 
ford et  aL  T.  State,  146  Pm.  27. 


GUY  et  al.  v.  GUY.  (No.  46640  (Supreme 
Court  of  Oklahoma.  June  8,  1915.)  Commis- 
sioners' Opinion,  Division  No.  4.  Error  from 
District  Court,  Marshall  County;  W.  H.  Fer- 
guson, Judge.  Action  between  T^iomaa  J.  Guy 
and  another  and  Zora  Gny.  From  the  judg- 
ment, the  parties  first  mentioned  bring  error. 
Dismissed.  Albert  W.  Rison,  of  Antlers,  for 
plaintiffs  in  error.  Geo.  E.  SiAer,  of  Madlll, 
for  defendant  in  error. 

MATHEWS,  C.  This  cause  was  filed  In  the 
Supreme  Conrt  on  December  19,  1912.  Hie- 
plaintiff  in  error  baa  failed  to  file  briefs  here- 
in. The  appeal  will  be  dismissed  for  that  rea- 
son at  plaintiffs  in  error's  cosL 

PER  CURIAM.    Adopted  in  whole. 


McGUTOHEON  et  ai.  v.  MYERS  et  al.  (No. 
45O30  (Supreme  Conrt  of  Oklahoma.  June 
22,  1916.)  Commissioners'  Opinion,  Division 
No.  1.  Error  from  Diatrict  Court,  Leflore 
County;  W.  H.  Brown,  Judge.  Action  by  J. 
J.  Myers  and  others  against  Ed.  McCutcfaeoD 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.  Dismissed.  T.  T.  Var- 
ner,  of  Poteau,  for  plaintiffs  in  error.  White 
ft  Dubois,  a£  Poteau,  for  defendants  in  error. 

THACKER,  O.  Plaintiff  in  error  moves  to 
dismiss  this  appeal  upon  the  ground  that  the 
controversy  involved  has  been  compromised  and 
fully  settled  between  tbe  parties;  and,  although 
this  cause  has  been  assigned  for  submission  on 
July  13,  1916,  it  appears  tbat  said  motion 
should  be  now  granted.  For  the  reasons  stat- 
ed, the  appeal  tn  Uiis  cause  should  be  dismlsBed. 

PER  CURIAM.   Adopted  In  whole. 


TAYLOR  v.  TAYLOR.  (No.  4551.)  (Su- 
preme Court  of  Oklahoma.  June  22,  1915.) 
Commissioners'  Opinion,  Division  No.  1.  Krror 
from  District  Court,  Kowata  County ;  T.  L- 
Brown,  Judge.  Action  by  Campbell  H.  Taylor^ 
Sr.,  against  Campbell  H.  Taylor,  Jr.  Judgment, 
for  plaintiff,  and  defendant  brings  error.  Dis- 
missed. W.  A,  Chase,  of  Nowata,  for  plaintiff 
in  error. 

THACKER,  a  On  June  3,  1915,  the  plain- 
tiff in  error,  by  bis  guardian  ad  litem,  Minne 
R.  Taylor,  nled  in  this  case  what  purports  to 
be  a  stipulation  to  dismiss ;  but  tne  same  i» 
not  signed  by,  nor  on  behalf  of,  the  plaintiff  in 
error,  and  we  will  treat  this  purported  stlpulft- 
tion  as  a  motion  to  dismiss.   For  the  reastn* 
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stated,  the  appeal  in  this  case  should  be  dis- 
missed. 

PDB  CUBIAM.  Adopted  ia  whob. 


El  parte  ALMEBIGO.  (No.  A-2239.) 
(Crimiiial  Court  of  Appeals  of  Oklahoma.  Jtme 
9.  1916.)  Petition  by  David  Almerigo  for  writ 
oi  habeas  coipus,  and  supplemental  application 
to  reduce  bail.  Bail  reduced.  Momau  Pruiett, 
of  Oklahoma  City,  for  petitioner. 

PBB  CURIAM.  This  is  ao  appUcatioii  In 
habeas  corpus,  brought  by  the  petitioner,  alleg- 
ing that  he  ia  illegally  restrained  and  imprison- 
ed in  the  county  jail  of  Coal  county  by  Jesse 
Phillips,  sheriff  of  said  county ;  that  he  is  held 
in  custod;^  by  said  sheriff  by  reason  of  being 
charged  with  the  crime  of  murder  of  Ben  Jones ; 
that  he  is  not  guilty  o£  the  crime  of  murder; 
that  the  proof  is  not  evident,  nor  the  presump- 
tion great  Annexed  to  said  petition  is  a  tran- 
script of  the  testimony  taken  upon  the  prelim- 
inary examination.  Upon  the  hearing  had,  bail 
was  fixed  in  the  sum  of  $15,000,  to  be  approv- 
ed by  the  clerk  of  the  district  court  of  Coal 
county.  Upon  a  supplemental  application  to 
reduce  bail,  it  is  ordered  that  the  amount  fixed 
be  reduced  to  the  sum  of  $7,500. 


Ex  parte  BA8HABA.  (No.  A-2162.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  June  8, 
1915.)  Petition  by  Charles  Bashara  for  writ 
of  habeas  corpus  to  be  let  to  ball.  Writ  denied. 
Barefoot  &  Carmichael,  Bond  &  Melton,  and 
F.  E.  Riddle,  all  of  Chickasba,  for  petitioner. 
Oscar  Simpson,  Co.  Atty.,  of  Chickasha,  for  re- 
spondent. 

PBB  CUBIAM.  The  petitioner.  Charles  Ba- 
shara, represents  that  he  is  unlawfully  restrain- 
ed of  his  lib^y  and  unlawfully  imprisoned  in 
the  county  jail  of  Grady  county  by  John  C. 
Lewis,  sheriff  of  said  county,  by  virtue  of  a 
commitment  issued  on  an  examining  trial  on  the 
charge  of  murder,  holding  said  petitioner  to 
answer  in  the  district  court;  that  he  is  enti- 
tled to  bail  pending  his  trial  in  said  district 
court,  because  the  proof  is  not  evident  or  the 
presumption  great  Upon  a  careful  considera- 
tion of  all  the  evidence  presented  in  support 
of  the  application,  it  is  th«  opinion  of  the 
court  that  the  writ  be  denied. 


Bx  parte  BEST.  (No.  A-~2242.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  June  9,  1916.) 
Petition  by  Geoive  B.  Best  for  writ  of  habMS 
corpua  Writ  issued.  U  E.  King  and  Geo.  E. 
Bingham,  both  of  Tulsa,  for  petitions. 

FEB  CUBIAM.  The  petition  filed  on  behaU 
of  the  said  George  S.  Best  alleges  in  substance 
that  he  is  illegally  and  unlawfully  imprisoned 
in  the  county  jail  of  Tulsa  county  by  William 
M.  McCullougn,  sheriff  of  said  county;  that 
he  is  held  in  custody  by  virtue  of  a  certain  com- 
mitment issued  on  a  preliminary  examination 
before  John  J.  Slack,  justice  of  the  peace  in 
and  for  district  No.  4,  Tulsa  county,  upon  the 
charge  of  obtaining  money  under  false  pretens- 
es, wherein  he  was  held  to  await  the  action  of 
the  superior  court  of  Tulsa  county;  that  said 
restraint  and  confinement  is  without  authority 
of  law,  in  that  no  information,  presentment, 
or  indictment  has  been  filed  against  your  pe- 
titioner, wherein  your  petitioner  has  been  charg- 
ed with  the  commission  of  a  crime.  On  the 
filing  of  the  petition,  the  writ  issued  and  was 
made  returnable  before  the  superior  court  of 
Tulsa  county. 


Bxparto  BBTANT.  (No.  A-2199.)  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  June  8, 
1916.)  Petition  by  E.  N.  Bryant  for  writ  of 
habeas  corpus,  writ  denied.  William  Harri- 
■on  and  A*  Lfc  Bilpirt,  both  of  Oklahoma  City, 
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for  petitioner.  The  Attomej  General,  for  re- 
sjmndent 

PEB  CUBIAM.  The  petition  filed  in  this 
court  March  2,  1914,  on  behalf  of  the  said  E. 
N.  Bryant,  alleged  in  subatanoe  that  he  is  un- 
lawfully restrained  of  his  liberty  by  one  Webb 
Jones,  chief  of  police  of  Oklahoma  City,  under 
and  by  virtue  of  a  warrant  Issued  b^  the  Gov- 
ernor of  Oklahoma  upon  a  requisition  issued 
by  the  GovemcMr  of  Missisaippi ;  that  said  re- 
straint is  illegal,  because  the  afBdavit  upon 
which  the  application  for  requisition  was  made 
by  the  Governor  of  Mississippi  does  not  charge 
an  offense  a^isst  the  laws  of  the  state  of  Mis- 
sissippi, and  does  not  comply  with  the  federal 
reqmrements  upon  whidi  the  reouisiticHi  should 
be  legally  honored  and  allowed,  and  because 
said  affidavit  Is  false,  fraudulent,  maiicioos, 
and  made  for  the  purpose  of  taking  your  peti- 
tioner to  the  state  of  Missisaippi,  nwt  to  answer 
the  charge  therein  amight  to  be  alleged,  but  for 
the  purpose  of  getting  him  within  the  limits  of 
said  state,  so  that  he  can  be  served  with  fdvil 
process  and  for  the  purpose  of  harassing  and  an* 
noying  your  said  petitumer.  On  the  filing  of 
the  petition,  the  writ  issued,  returnable  at  2 
p.  m.  on  said  day,  at  Which  time  the  respondent 

eroduoed  in  court  the  petitioner  and  answered. 
Tpon  the  hearing  tiien  and  then  had,  it  waa 
ordered  that  the  tempcmr  vrrit  heretofore 
granted  be  discharged,  and  the  petitioner  be  re- 
manded to  the  custody  of  respondent,  to  be  de- 
livered to  the  extradition  agent  of  the  state  ot 
MissisB^tL 


Ex  parte  CBITTENDEN.  (Criminal  Court 
of  Appeals  of  Oklah(»na.  June  9,  1915.)  Pe- 
tition by  C  U.  Crittenden  for  writ  of  habeas 
corpus.  Petitioner  discharged.  B.  F.  Wolf, 
of  Norman,  for  petitioner.  Geo.  G.  Graham, 
Co.  Atty.,  of  Hugo,  for  respondent. 

PEB  CUBIAM.  The  petitioner,  C  U,  Crit- 
tenden, represents  that  she  is  restrained  of  her 
liberty  ana  unlawfully  imprisoned  in  the  county 
jail  of  Cleveland  county  by  I.  B.  Sale,  sheriff 
of  said  county;  that  she  is  held  in  custody  by 
virtue  of  a  warrant  of  commitment  issued  on  a 
pretended  judgment  rendered  by  S.  N.  Moore,  a 
justice  of  the  peace  of  the  city  of  Norman, 
wherein  she  was  adjudged  to  pay  a  fine  of 
$15  and  costs;  that  petitioner  has  fnUy  sat- 
isfied said  judgment  by  the  payment  of  said 
fine,  which  payment  was  made  before  said 
commitment  issued.  Upbn  the  filing  of  the  pe- 
titi<m  the  writ  Issued.  Upon  the  return  and 
the  bearing  had,  It  Is  br  the  court  ordered  tliat 
petitioner  m  discharged. 


ENSE;  v.  STATE.  (Na  A-229S).  (Crim- 
inal Court  of  Appeals  M  Oklahoma.  June  19, 
1915.)  Appeal  from  County  Court.  Washitt 
County;  L.  R.  Shean,  Judge.  William  Etats 
was  convicted  of  violating  the  prohibitc^y  law, 
and  he  appeals.  Reversed.  Brett  &  BiUups,  tii 
Cordell,  for  plaintiff  in  etcor.  B.  UcMiUan, 
AssL  Atty.  Gen.,  for  the  State. 

PEB  CURIAM.  Hie  plaintiff  in  arror,  Wil- 
liam Ekisey,  was  tried  in  the  county  court  of 
Washita  county  on  an  information  chargint 
that  on  or  about  the  24th  day  of  Jannary,  wl4, 
he  did  then  and  there  unlawfully  and  wtlUoUy 
convey  whisky  from  a  place  in  the  state  of 
Oklahoma  to  the  aJffiast  unknown  to  the  City 
Hotel  in  the  town  of  SentineL  The  jury  re- 
turned a  verdict  of  guilty,  and  assessed  bis 
punishment  at  30  days*  confinement  in  the 
county  jail  and  a  fine  of  $50.  On  April  20, 
1914,  the  court  entered  judgment  in  pursuance 
of  the  verdict.  From  the  judgment  an  appeal 
was  taken  by  filing  in  this  court  on  June  16. 
1914,  a  petition  in  error  with  case-made.  It 
ia  only  necessary  for  the  determination  of  this 
sppeel  to  pass  upon  the  sufficiency  of  the  eri- 
denoe  to  support  the  verdict.   Tbe  cfwupiainiof 
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witneMf  John  "Maaaej,  who  Kigiu  the  complaint 
b7  makinr  his  mark,  aod  who  on  cross-examina- 
tion Bdmitted  that  he  is  an  ex-convict,  stated 
that  as  ci^  manihal  he  arrested  the  defendant 
for  tweariuf,  in  Minion'g  restaurant,  known 
a*  the  City  Uotel«  and  as  the  defendant  raised 
np  from  the  chair  a  bottle  dropped  on  the  floor ; 
that  there  were  a  good  many  in  the  bouse  at 
tfaa  time,  and  some  at  the  table  eating;  that 
witness  picked  up  tbe  bottle,  and  put  it  in 
his  overcoat  pocket,  and  told  the  defendant  to 
"Come  on,  let's  go;"  and  thej  went  to  Mr. 
Goar'a,  a  justice  of  the  peace,  and  be  pleaded 
guilty  to  swearing.  Witness  there  set  the  bottle 
on  the  table.  The  defendant  put  the  bottle  in 
his  pocket  and  walked  downstairs.  For  tbe 
defendant.  J.  Jx  Adama  testified  that  he  was 
coming  out  of  the  restaurant  aa  the  defendant 
was  going  in,  and  he  called  the  defendant  around 
the  comer  and  asked  him  if  he  had  any  whisky, 
and  the  defendant  said,  "No^"  and  went  into 
thtt  reBtaurant  to  get  hit  sapper;  that  the 
reataorant  sold  dder,  and  it  was  kept  in  bot- 
tles. B.  B.  Ooar  testified  that  he  was  town 
justice  of  the  peace;  that  when  the  marshal 
brought  the  defendant  before  him  he  did  not  see 
any  whisky,  but  saw  the  bottle,  which  was  not 
a  regular  whisky  bottle.  L.  B.  Elrod  testi- 
fied that  he  was  with  the  defradant  when  he 
was  arrested,  and  saw  the  bottle  when  it  fell 
on  tbe  floor;  that  when  the  defendant  paid  the 
fine  he  saw  him  pick  tbe  bottle  up  off  the  desk 
and  they  started  home:  that  be  tasted  the  con- 
tents of  the  bottle,  and  it  was  cider.  The  bot- 
tle was  offered  in  eTidence,  and  he  testified 
that  its  contents  were  tbe  same  as  when  tbe 
defendant  took  it  off  Judge  Ooar's  desk.  O. 
F.  MinitHi  testified  that  be  handles  dder  at 
his  restaurant,  known  as  the  City  Hotd,  and 
sold  it  in  all  kinds  ot  bottles.  The  defendant 
as  a  witness  in  bis  own  behalf  testified  that  the 
bottle  contained  cider;  that  the  bottle  intro- 
duced in  evidence  and  its  contents  were  Just 
the  same;  that  be  had  no  whiahy  ot  any  kind 
apon  his  poaon  wont  he  went  Into  tbe  restau< 
rant.  In  our  oplnlra  Out  rerdiet  of  the  jury 
is  not  sapported  by  the  evidence.  Giving  to 
the  evidence  of  the  state  full  credence,  by  as- 
suming that  tbe  bottle  in  question  contained 
whisky,  the  evidence  wholly  fails  to  show  that 
the  defendant  had  this  bottle  on  bis  perscm 
when  he  west  to  the  City  Hotel.  This  Is  the 
conveying  that  is  charged  In  tbe  information. 
Because  the  verdict  Is  not  warranted  by  the 
evidence^  the  Jndgm«it  is  rerersad. 

Ex  parte  GUAHAM.  (No.  A-2023^  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  June  8, 
1916.)  Petition  of  John  Graham  for  writ  of 
habeas  corpus.  Writ  denied.  Gibson  &  Gib- 
son, ot  Oklahoma  City,  for  petitioner.  The  At- 
torney General,  for  respondent 

PER  CURIAM.  The  petitlw  filed  on  behalf 
of  John  Graham,  by  his  mother,  Sarah  Gra- 
ham, alleging  in  substance  that  her  minor  son, 
John  Graham,  is  restrained  ot  his  liberty  at 
the  Whitaker  Orahan  Home  by  D.  A.  Bomett, 
■nperlntendent  w  said  home;  that  tbe  said 
Joan  Graham  is  not  and  was  not  delinquent, 
dependent,  or  a  neglected  child.  On  the  filing 
of  the  petition,  a  rule  to  show  cause  why  tbe 
writ  should  not  issue  was  ordered.  The  re- 
spondent answered,  in  substance,  stating  that 
upon  a  complaint  charging  that  John  Graham 
was  a  neglected  and  dependent  child,  and 
that  his  mother,  Sarah  Graham,  was  an  unfit 
person  to  care  for  him,  S.  I.  McElboea,  judge 
of  the  juvenile  court  of  Comanche  county,  or* 
dered  and  adjudged  that  tbe  said  John  Graham 
be  committed  to  tbe  Orohan  H<Hne  at  Prior 
<>eek  as  a  dependent  child.  The  coart,  being 
fnlly  advised,  denied  the  writ. 

Si  parte  GBISSETT.  Bx  parte  ANOLIN. 
(Noft  A-^05,  A-210e.)    (Cximinal  Court  of 


Appeals  of  Oklahoma.  June  9,  1915.)  Sep- 
arate applications  of  H.  Grissett  and  Kent 
Anglin  for  writs  of  habeas  corpus.  Writs  al- 
lowed, and  petitionen  disdiarged.  Boss  N.  I^- 
lard  and  T.  E.  Bobertson,  both  of  Oklahoma 
City,  for  petitioners. 

PER  CURIAM.  Petitioners,  B.  Grisaett  and 
Kent  Anglin,  represent  that  they  are  unlawful* 
ly  restrained  of  thtir  liberty  by  N.  G.  Binion, 
sheriff  of  Oklahoma  county^  In  the  county  jail 
of  said  county ;  that  they  are  held  in  custody 
by  virtue  of  a  certain  warrant  alleging  that 

ftetitioners  are  necessary  and  material  witnesses 
n  a  criminal  action;-  uat  peCitiotters  are  poor 
persons,  and  for  that  reason  unable  to  give 
bond  with  sureties  to  appear  as  witnesses.  On 
the  filing  of  the  petitions,  writs  issued  return- 
able the  next  day,  at  which  time  the  respondent 
filed  bis  answer.  TliereuiKm  there  was  filed  aa 
agreed  statement  of  facta  as  follows:  "That 
on  the  14th  day  of  September,  1913,  R.  Gris- 
sett  and  Kent  Anglin  were  arrested  in  Cleve- 
land,  Okl.,  on  a  charge  of  stealing  a  horse  and 
buggr  in  Oklahoma  county.  They  were  brought 
to  Oklahoma  county,  and  upon  their  preliml* 
nary  hearing  cm  the  23d  day  of  S^tember, 
1913,  the  case  was  dismissed  upon  motion  of  the 
county  attornu'  of  Oklahoma  county.  On  the 
day  their  preliminary  hearing  was  to  be  held, 
and  before  the  case  against  them  was  dismissed, 
tbey  were  used  aa  witnesses  in  the  case  of 
State  of  Oklahoma  t.  Dave  Myen.  After 
their  testimony  had  been  takoi  in  said  case, 
the  county  attorney  asked  the  committing  mag- 
istrate to  place  these  two  witnesses  under 
bond,  requiring  a  |300  cash  b<»d.  Petitionen 
were  nnaUe  to  ^ve  this  bond,  ud  were  coat- 
mitted  to  the  coonl?  jail  of  Oulahmna.  county, 
to  be  held  iwnding  uie  trial  of  the  case  of  State 
V.  Myers  in  the  superior  court  of  said  county. 
On  the  eth  day  of  October,  1913,  a  writ  of  ha- 
beas corpus  was  sued  out  before  the  district 
court  of  .Oklahoma  county  by  petitioners,  al- 
leging an  illegal  and  unlawful  detention,  and 
after  a  hearing  by  Judge  Carney  on  the  7th 
day  of  October,  1913,  they  were  released  up(Hi 
their  statement  to  the  court  -that  tbey  were 
poor  men,  strangers  in  Oklahoma  county,  their 
residence  being  in  Kansas  City,  and  were  un- 
able to  give  the  bond,  but  were  willing  to  ap- 
pear and  testify  in  the  superiw  court  at  the 
trial  of  the  foreaolng  cause.  On  said  7th  day 
of  October,  IftlS,  after  their  release  by  Judge 
Carney,  npon  an  affidavit  by  the  county  at- 
torney tbat  said  witnesses  were  necessary  and 
material,  they  were  again  arrested  by  the  sher- 
iff and  incarcerated  in  the  county  jail  without 
a  hearing,  from  which  incarceration  tbev  sued 
out  a  writ  of  habeas  corpus  in  this  courL**  Up- 
on tbe  consideration' of  the  agreed  statement  of 
&ct8,  it  is  our  opinitm  that  petiUoners  are 
unlawfully  restrained  of  tbeir  liberty  by  the 
respondent,  and  tbat  tbey  are  entitled  to  a  dis- 
cbarge from  the  imprisonment  of  which  they 
complain,  and  they  are  therefore  by  the  judg- 
ment of  this  court  disdiarged  themnnn. 


Ex  parte  GUINN.  (No.  A-1870.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  June  8,  1915.) 
Application  of  Frank  Guinn  for  a  writ  of  ba- 
bias  corpus.  Cause  dismissed.  Geo.  L.  Bow- 
man, of  Kingfisher,  and  E.  J.  Glddings,  of 
Oklahoma  City,  for  petitioner. 

PER  CURIAM.  The  petition  filed  on  behalf 
of  said  Frank  Gufnn  alleges  in  substance  that 
he  Is  illegaily  restrained  of  bis  liberty  by  Clyde 
Smith,  sheriff  of  Kingfisher  county ;  that  the 
pretense  of  said  restraint  is  tbat  your  petition- 
er is  held  npon  a  warrant  out  of  the  county 
court  of  Kingfisher  county,  issued  on  a  oom- 
platot  charging  tbe  petitioner  as  an  officer  of 
election  with  removing  ballot  boxes  previous  to 
the  time  of  closing  tlie  polls;  tbat  said  com- 

Elalnt  does  not  charge  an  offense  against  the 
iwi  of  the  state  of  Oklahoma,  and  that  the 


Digitized  by 


1196 


149  PACIFIC  REPORTER 


(Okl. 


same  alSnnativcly  appears  upon  Its  face;  that ' 
the  said  county  coart  has  no  jurisdictioQ  over ' 
the  alleged  oSense,  nor  of  the  subject-matter 
of  the  actioQ,  nor  of  the  person  of  your  peti- 
tioner;  that  pending  the  determination  of  this 
oiuse  your  petitioner  be  admitted  to  bail  Bail 
'fixed  in  the  sum  of  (500,  to  be  approved  by  the 
■derk  of  the  district  court  of  Kincfiaher  countj. 
4}BU8e  dismissed. 


HEDPENS  et  al.  v.  STATE.  (No.  A-2275.) 
•(Criminal  Court  of  Appeals  of  Oklahoma. 
■June  19,  1915.L,  Appeal  from  County  Court, 
-Creek  County;  Warren  H.  Brown,  Judge.  Wil- 
liam Heddens  and  others  were  charged  with 
permitting  gaming  devices  to  be  used  in  a  build* 
mg  belongiug  to  them.  Demurrer  to  the  in- 
dictment overruled,  and  defendant  appeals.  Ap- , 

£eal  dismissed.    J.  F.  Lawrence  and  J.  B. 
lutherford,  both  of  Sapulpa,  for  plaintiff  In . 
error.    K.  McMillan,  Asst.  Atty.  Gen.,  for  the  i 
State.  j 
FKR  CURIAM.   This  is  an  attempted  appeal 
from  a  judgment  of  the  county  court  of  Creek  I 
county,  overruling  a  demurrer  to  an  indictment  I 
wherein  the  plaintiffs  in  error  were  charged 
with  the  offense  of  permitting  gaming  tables, 
roulette  wheels,  and  other  gaming  devices  to  be  | 
■et  up  and  used  for  the  purpose  oC  gambling,  in  I 
a  buflding  belonging  to  them  and  of  which  at ' 
the  time  they  had  possession  and  control.    An  > 
appeal  in  a  criminal  action  cannot  be  taken  . 
until  after  final  judgment  has  been  rendered 
against  the  def^dant.   For  a  full  discussion  of 
this  question,  see  Mcl..ellan  t.  State,  2  Okl.  Cr. 
638,  103  Pac.  STU.   The  attempted  appeal  is 
Iherefbre  dismissed. 


El  parte  HOLPORD.  (No.  A-2253.)  (Crim- 
inal OouTt  of  Appeals  of  Oklahoma.  June  ti, 
181S.)  Petition  of  Maurine  Holford  for  writ 
■of  habeas  eorpus.  Writ  discharged.  James  H. 
SykeSj  of  Tiilsa,  for  petitioner.  Smith  C.  Mat- 
son,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  is  an  application  in 
habeas  corpus  brought  by  Perrr  Wales  Holford, 
alleping  that  Mrs.  Maurine  Holford,  his  wife, 
is  illegally  restrained  of  her  liberty  and  con- 
fined in  the  Oklahoma  State  Training  School 
for  Girls,  at  Oklahoma  City,  by  Mra  Angie  A. 
Kussel,  superintendent  of  said  State  Training 
School,  and  that  she  is  held  in  custody  under 
and  by  virtue  of  a  commitment  of  the  county 
court  of  Tulsa  county,  Okl.,  confining  her  in 
said  institution  as  a  juvenile  offender.  On  the 
filing  of  the  petition  the  writ  Issued.  On  the 
return  day  the  reapondent  appeared  as  com- 
manded. The  cause  coming  on  for  hearing,  and 
the  name  being  duly  presented  to  the  court,  it  is 
by  the  court  ordered  that  the  writ  be  discharg- 
ed, and  the  said  Mrs.  Maurine  Holford  be  re- 
manded to  the  custody  of  the  respondent. 


t/AWLESST.  STATE.  (No.  A-2278.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  June  19, 
1915.)  Appeal  from  County  Court,  Craig  Coun- 
ty; Edw.  H.  Brady,  Judge.  P.  J.  Lawless  was 
convicted  of  sellings  pretended  title  to  land,  and 
he  appeals.  Appeal  dismissed.  Clyde  Mcfiary, 
of  Visits,  for  plaintiff  in  error.  R,  McMillan, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
•convicted  on  an  information  charging  him  with 
the  offense  of  selling  a  pretended  title  to  land, 
and  Ills  punishment  assessed  at  a  fine  of  $1. 
Judgment  was  rendered  in  pursuance  of  the 
verdict.  To  reverse  the  judgment  an  appeal  was 
takon  by  filing  in  this  court  on  May  28,  1914, 
a  petition  in  error  with  case-made.  No  brief 
has  been  filed,  and  when  the  case  was  called 


for  final  Babmissloii  no  at^Karanee  waa  made  on 
behalf  of  the  plaintiff  in  error.  Whereupon  the 
state  moved  to  dismiss  for  failure  to  prosecute 
Che  appeal  It  appearing  that  the  appeal  has 
been  abandoned,  the  motion  to  dismiss  will  be 
sustained.  The  appeal  ia  therefore  dismissed, 
and  tho  cause  remanded  to  the  trial  court. 


Ex  parte  LINDSAY.  (No.  A-2232.)  (Crtm- 
inal  Court  of  ApiKals  of  Oklahoma.  June  9, 
1915.)  Petition  of  John  C.  Lindsay  for  writ 
of  habeas  corpus.  Writ  denied.  Ben.  F,  Wil- 
liams, of  Norman,  E.  W.  Fagan.  of  Davis,  Al- 
len &  Haste,  of  Sulphur,  and  Thos.  N.  Robnett 
of  Davis,  for  petitioner.  The  Attorney  General 
and  Moman  Pruiett,  of  Oklahoma  City,  for  re- 
spondent. 

PKK  CURIAM.  The  petition  filed  on  behalf 
of  the  said  John  C.  Lindsay  alleges  in  substance 
that  be  is  illegally  restrained  and  unlawfully 
imprisoned  in  the  county  jail  of  Cleveland  coun- 
ty by  Claud  Pickard,  sheriff  of  said  county; 
that  the  cause  of  said  restraint  is  ttiat  petition- 
er herein  is  charged  with  having  killra  J.  X, 
Suhenck  in  Murray  county;  that  petitioner  was 
granted  a  change  of  venue  from  Murray  county 
to  Cleveland  county;  that  said  cause  is  now 
pending  in  the  district  court  of  Cleveland  coun- 
ty; that  petitioner  prays  that  he  he  admitted 
to  bail;  that  his  bond  be  fixed  in  a  reasonable 
amount.  On  the  filing  of  the  petition,  the  writ 
issued.  Respondent  answered,  as  commanded 
the  writ  Upon  a  hearing  lui,d,  the  writ  waa 
discbargeiL  and  the  petiti<»ier  remanded  t»  the 
custody  of  the  respondent. 


McFARLAND  t.-  STATE.     (No.  A-3096.) 

S Criminal  Court  of  Appeals  of  Oklahoma, 
une  22,  1915.)  Appeal  frmn  Connty  Court, 
(Marvin  County;  W.  R.  Wallace,  Judge.  T.  S. 
McFariand  was  convicted  of  petit  larceny,  and 
he  appeals.  Appeal  dismissed.  See,  also,  143 
Pac.  1197.  Blanton  &  Andrews  and  Garr  & 
V^elA,  all  of  Pauls  Valley,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  Smith  C  Matson, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  On  information  which 
chained  the  theft  of  $10  from  one  J.  D.  Hill,  the 
plaintiff  in  error,  T.  8.  McFariand,  was  tried 
and  convicted,  and  his  punishment  assessed  at 
confinement  in  the  county  jail  for  30  days  and 
a  fine  of  flOO.  From  the  judgment  rendered  in 
pursuance  of  the  verdict  an  appeal  was  at- 
tempted to  be  taken  by  filing  in  this  court  on 
September  27.  1913,  a  petitiou  io  error  with 
case-made.  The  state  has  filed  a  motion  to  dis- 
miss the  appeal  for  the  reasons  following,  to 
wit:  "Because  the  record  discloses  that  this 
is  an  attempted  appeal  from  a  Judgment  of  con- 
viction for  a  misdemeanor  rendered  in  the  coun- 
ty court  of  Garvin  county  on  the  28th  day  of 
May,  1913,  and  the  petition  in  error  and  case- 
made  were  not  filed  with  the  derk  of  this  court 
until  the  27th  day  of  September,  1913,  more 
than  1^0  days  after  the  rendition  of  said  judg- 
ment, to  wit,  on  the  122d  day  thereafter. 
\^'herefore  the  Attorney  General  says  that  this 
court  is  witliout  jurisdiction,  except  to  dismiss 
this  appeal."  An  examination  of  the  record  dia- 
cluses  that  the  motion  to  dismiss  is  well  taken. 
Now,  on  this  Ist  day  of  November,  1913,  the 
motion  to  dismiss  the  appeal  is  sustained,  and 
it  is  ordered  that  the  attempted  appeal  ImeiB 
be  and  the  same  is  herdqr  dumissed. 


Ex  parte  MADPOX.    (No.  A-219«.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  June 
1915.)   Original  application  .by  O.  W.  Maddez 
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tor  writ  of  habeas  corpus.  Writ  denied.  Swan 
C.  Buroette  and  Jamee  L.  Austin,  both  of  Oor- 
dell,  for  petitioner.  Smith  C.  Matson*  Aut. 
Atty.  Gen.,  for  respondent 

PEE  CURIAM.  The  petiUoner,  O.  W.  Mad- 
doz,  reprefients  that  he  is  restrained  of  his  lib- 
erty Id  Oklahoma  City  by  Doc.  Hotcherson, 
sheriff  of  Washita  eonnty;  that  he  was  by  tha 
Judgment  of  the  district  court  of  Washita  coun- 
ty sentenced  to  serve  a  term  of  40  years  in  tho 
penitentiary,  and  fn»u  this  judfrnoit  he  appeal- 
ed to  this  court;  that  said  district  court  fixed 
the  supersedeas  bond  in  the  sum  of  (20,000,  and 
that  he  has  been  unable  to  ^ve  the  required 
bond;  that  the  clerk  of  the  district  court  issued 
a  commitment  upon  said  judgment  of  convic- 
tion, commanding  said  sbenff  ot  Washita  coun- 
tj  to  transport  petitioner  to  the  penitentiary, 
and  the  said  sheriff  Is  now  transporting  peti- 
tioner to  the  penitentiary :  that  petitioner  sbouia, 
in  the  absence  of  his  giving  a  supersedeas  boud,  j 
be  confined  In  the  county  Jail  of  said  county  ] 
during  the  pendency  of  his  said  appeal  befoi-e 
this  court;  tbftt  in  issuing  said  conuaitnient 
the  clerk  of  said  district  court  acted  witliout 
warrant  of  law:  and  that  the  said  sheriff,  in 
transporting  petitioner  and  in  attempting  to  de- 
liver bim  to  the  warden  of  said  penitentiary  in 
ptirsuance  of  the  said  commitmentj  Is  acting 
withont  warrant  of  law  and  in  violatum  of  your 
petitioner's  constitutional  rights.  On  the  filing 
of  the  petition  the  writ  Issued,  returnable  the 
next  day,  at  which  time  the  re^ondent  iwodac* 
ed  in  court  the  petitioner  and  filed  his  answer, 
and  the  cause  was  heard  at  that  time.  The 
court,  being  fully  advised,  ordered  that  the 
writ  be  discharged  and  the  petitioner  be  re- 
manded to  the  custody  of  the  sheriff  of  Washita 
county,  to  be  delivered  by  him  to  tine  warden  of 
the  penltantiary  as  commanded  In  aald  cmunit- 
mmt. 


Ei  parte  MALONE.  (No.  A-2332.)  (Orim- 
innl  Court  of  Appeals  of  Oklahoma.  June  19, 
1&15.)  Application  of  Bobert  Malone  for  a 
writ  of  habeas  corpus.  Cause  dismiaaed.  H.  D. 
Henry,  of  Mangum,  for  petitioner.  R.  McHil- 
lau,  Asst  Atty.  Gen.,  for  the  State. 

PER  OURIAM.  This  is  an  application  la 
habeas  corpus,  brought  by  tiie  petitioner,  alleg- 
ing that  he  is  illegally  restrained  and  imprison- 
ed by  S.  H.  Tittie,  sheriff  of  Greer  county.  A 
rule  to  show  cause  issued,  and  pending  the  re- 
turn and  the  determination  of  the  cause  peti- 
tioner was  admitted  to  bail  in  the  sum  of  ¥hOO. 
Pending  the  determination  of  the  cause,  it  wos 
brought  to  the  attention  of  the  court  that  the 
Governor  had  granted  a  pardon  to  petitioner. 
The  object  of  the  writ  of  habeas  corpus  is  to 
relieve  petitioner  from  illegal  restraint  or  un- 
lawful imprisonment,  and  if  this  release  is  ac- 
complished by  the  granting  of  a  pardon,  there 
is  nothing  for  the  court  to  adjudicate  or  deter- 
mine. The  application  will  therefore  be  dis- 
Tnimodi 


MORGAN  T.  STATE  (No.  A-2294.>  (Crim- 
inal Court  of  Appeals  oC  Oklahoma.  Jime  19, 
1916.)  Appeal  from  County  Court.  Comanche 
Comity ;  H.  E  Whalin,  Judge.  George  Mor- 
gan was  convicted  of  a  violation  of  the  prohibit- 
ory law,  and  be  appeals.  Affirmed.  W.  C. 
Henderson,  of  l^awton,  ftir  plaintiff  in  error.  S. 
P.  Freeling,  Atfcy.  Gen.,  and  B.  McMillan,  Asst. 
Atty.  Gen.,  for  the  State. 

PBB  CURIAM.  This  appeal  la  prosecuted 
Cn»n  a  conviction  bad  In  tiie  coon^  court  ot 


Comanche  county,  on  an  Information  which 
dianied  that  Geoi^e  Morgan,  the  plaintiff  in  er* 
Tor,  did  have  in  hts  possesion  intoxicating  liq- 
uors with  intent  to  sell  the  same.  On  the  16th 
diiy  of  March,  1914,  be  was  sentenced  in  ac- 
cordance with  the  verdict  of  the  jury  to  be  con- 
fined in  the  county  jail  for  30  days  and  to  pay 
a  fine  of  $50.  From  a  careful  examination  of 
the  record  we  find  that  the  charge  of  the  court 
fairly  presents  the  law  of  the  case,  and  the  evi- 
dence IS  sufficient  to  support  the  verdict.  No 
error  being  apparent  the  judgm^it  of  the  oovrt 
below  la  affirmed. 


Ex  parte  SLOAN.  <No.  A-1871.)  (Criminal 
Court  of  Appeala  of  Oklahoma.  June,  191S.) 
Application  by  O.  A.  Sloan  for  writ  of  habeas 
corpus.  Cause  dismissed.  Geo.  L.  Bowman,  of 
Kingfisher,  and  B.  J.  Giddings,  of  Oklahoma 
City,  for  petitioner. 

PER  CURIAM.  The  petition  filed  on  be- 
half of  said  O.  A.  Sloan  alleges  in  substance 
that  he  is  illegally  restrained  of  his  liberty  by 
Clyde  Smith,  sheriff  of  Kingfisher  county;  that 
the  pretense  of  aaid  restraint  la  that  your  peti- 
tioner is  held  upon  a  warrant  out  of  the  county 
court  of  Kingfisher  county,  issued  on  a  com- 
plaint charging .  the  petitioner  as  an  officer  of 
election  with  removing  ballot  boxes  previous  to 
the  time  of  closing  the  polls;  that  said  com- 
plaiat  does  not  charge  an  offense  against  the 
laws  of  the  state  of  Oklahoma,  and  that  the 
same  affirmatively  appears  upon  its  face ;  that 
the  said  county  court  has  no  jurisdiction  over 
the  alleged  ofmiae,  nor  of  the  subject-mattw  of 
the  action,  nor  of  the  person  of  your  petitioner; 
that  pending  the  determination  of  this  cause 
your  petitioner  be  admitted  to  ball.  Bail  fixed 
in  the  sum  of  $500,  to  be  ap^ved  by  the  clerk 
of  the  district  court  of  Singfisher  oonnty. 
CaQse  diunlflsed. 


SULLIVAN  T.  STATE.  (No.  A-2301.) 
(Criminal  Court  of  Appeals  ot  Oklah(Hna.  July 
1,  1915.)  Appeal  from  County  Court,  Bughes 
County;  J.  Uobb  Bailey,  Judge.  Harry  Sulli- 
van,  conricted  of  unlawfully  transportng  intox- 
icating liquors,  appeals.  Affirmed.  Nichols  & 
Knlckei:l>ocker,  of  Hanna,  for  plaintiff  in  error. 
R.  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Tbe  plaintiff  in  error  was 
convicted  on  an  information  which  charged  that 
on  or  about  the  18th  day  of  December,  1913, 
he  did  unlawfully  transport  intoxicating  liquors 
from  some  point  unknown  to  a  point  near  Cock- 
run  &  Co.'s  store,  in  the  town  ot  Hanna, 
Hughes  county.  On  the  2lBt  day  of  March,  1914, 
jud^ent  was  rendered,  and  in  accordance  with 
the  verdict  of  the  jury  he  was  sentenced  to 
pay  a  fine  of  $50  and  to  be  confined  in  the 
county  jail  for  a  period  of  30  days.  The  evi- 
dence shows  that  the  city  marshal  of  Hanna  ar- 
rested the  defendant  near  Cockrun's  store  and 
took  from  him  a  quart  bottle  partly  filled  with 
alcohol.  The  defendant  as  a  witness  in  his  own 
behalf  testified  that  he  got  the  bottle  at  a  lir- 
ery  stable ;  that  he  picked  the  bottle  up  and 
laid  some  money  down.  The  only  error  as- 
signed and  not  waived  calls  in  question  the  re- 
fusal of  the  court  to  instruct  the  jury  that: 
"Before  you  can  find  the  defendant  guilty  of 
transporting  liquor,  you  must  find  that  the  de- 
fendant had  such  liquor  in  his  possession  for 
the  purpose  of  selling  the  same."  It  is  evident 
that  the  court  very  properly  refused  to  give  the 
instruction  requested.  Iliere  is  no  question 
here  of  the  defendant's  guilt.  He  was  fairly 
tried  and  the  jodgmeDt  u  afflxmed. 
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Ex  p«rtft  THOMAS.  (Ne.  A-2210.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Jane  9, 
1915.)  Petition  of  Silmon  Thomas  for  writ 
of  habeas  corpue  to  be  admitted  to  bail.  Bail 
allowed.  A.  L.  Beckett,  of  Stiller,  and  Tbos. 
H.  Owen,  of  Muako^ee,  for  petitioner. 

PER  CURIAM.  A  petition  filed  on  behalf  of 
the  Hid  Silman  Thomas  allefes  in  substanc* 
tiiat  he  im  iU»t^^  restraintd  of  bit  libert?  by 
James  Keete,  staeriC  of  BaskeU  couotr ;  tbat  he 
is  held  in  custody  by  virtue  of  a  'certain  conunit- 
taent  issued  by  the  county  jud^re  of  said  county 
sitting  as  an  examining  macistrate,  wherein  pe- 
titioner is  charsed  with  the  crime  of  murder, 
and  was  held  to  answer  to  the  district  court; 
that  Hon.  W.  H.  Brown,  Judge  of  the  district 
court,  on  review  «l  tba  testimony,  refused  to  let 
petitioner  to  bail ;  that  the  evidence  offered  in 
said  cause  and  submitted  herewith  will  ikow 
that  the  proof  of  guilt  is  not  evident,  Bor  the 
presumption  great  Upon  a  careful  lamination 
of  the  evidence,  it  is  the  conclusion  of  the  court 
that  bail  should  be  allowed  in  the  snm  <^  $10,- 
000;  bond  to  be  approved  by  the  clerk  «f  tu 
district  court  of  Haskell  county. 


WALKHR  T,  STATE.  (No.  A-2164.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  May  29, 
1915.  Rehearing  denied  June  19,  191S.)  Ap- 
peal from  CouQ^  Court,  Greer  County;  H.  M. 
Thftcker.  Judge.  Harve  Walker  was  oonTicted 
of  assault  ana  battery,  and  appeals.  Affirmed. 
Wylle  Snow,  of  Mansum,  J,  A.  Minton,  of  Erick, 
and  E.  Stewart,  of  Mangnm,  for  plaintiS  in  er- 
ror. S.  I.  McElboes,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  The  plaintifl  in  error,  Harve 
Walker,  was  convicted  at  the  October,  1913, 
term  of  the  county  court  of  Greer  county  on  a 
charge  of  assault  and  battery,  and  bis  punish* 
ment  fixed  at  a  fine  of  ^50.  A  careful  examina- 
tion of  the  record  and  briefs  discloses  no  error 
Buffident  to  justify  a  reversal  of  the  JudgmeBt. 
It  is  therefore  affirmed. 


Ex  parte  WA8HM00D.  (No.  A-2188.) 
(CrimiQal  Court  of  Appeals  of  Oklahoma.  June 
8,  1015.)  Petition  by  A.  Washmood  for  writ 
01  habeas  corpus  to  be  let  to  bail.  Ordered  that 
petitioner  be  admitted  to  bail.  W.  L  Cnice, 
of  Ardmore,  for  petitioner. 

PER  CURIAM.  The  petition  filed  February 
16,  1914,  on  behalf  of  A.  Washmood,  represents 
that  he  is  illegally  and  unlawfully  restrained 
of  his  liberty  and  confined  in  the  Carter  county 
jail  under  a  charge  ct  murder ;  that  Hon.  Stii- 
well  H.  Russell,  district  judge,  im  disQualified, 
as  prior  to  his  election  he  was  employed  In  the 
prosecntion  of  the  case;  that  your  petitioner 
is  old  and  infirm,  being  now  70  years  of  age, 
and  has  been  confined  for  nearly  4  years,  is 
poor,  and  without  funds  ot  any  kind;  that  he 
nafl  no  relatives  ol  means,  and  that  the  fixing 
of  his  bond  in  any  considerable  amount  would 
be  in  effect  denying  him  bail ;  that  this  court 
has  on  file  all  the  testimony  that  can  be  pro- 
duced against  him,  and  has  read  and  considered 
the  same.  He  therefore  asks  the  testimony  as 
on  file  in  this  court  in  the  case  of  A.  Wash- 
mood, Plaintiff  in  Error,  v.  United  States,  be 
considered,  wherein  the  judgment  of  conviction 
was  reversed,  and  opinion  filed  November  1& 
1913.  Washmood  v.  U.  S..  10  Okl.  Cr.  254,  m 
Pac.  184.  Upon  a  consideration  of  the  peti- 
tion and  tbie  X9e«4  retired  to,  U  is  ordsrcd 


tnat  petitioner  be  admitted  to  bail  in  the  sum  ot 
ttOO.  Bond  to  be  approved  by  th«  dezfc  tba 
district  eoarC  ot  Cwrter  county. 


WHITB  T.  STATE.  (No.  A-2307.)  (Crim- 
inal  Court  of  Appeals  of  Oklahoma.  July  1, 
191S.)  Appeal  from  County  Court,  OtUwa 
County;  Vem  E.  Thompsmi,  JudgSL  WlUiaBi 
White,  convicted  sf  a  misdemeanor,  ai^eals. 
Reversed.  A,  C.  Towne,  of  Miami,  for  plain- 
tiff in  error.  Chaa  West,  Atty.  Gen.,  and  C.  J. 
Davenport,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plainUff  in  error  was 
convicted  of  the  crime  of  disturbing  religious 
worship.  On  May  19,  1914,  judgment  was  en- 
tered, and  he  was  sentenced  to  be  confined  in 
the  county  jail  for  30  days  and  to  pay  a  fine 
of  $25  aaid  costs.  To  reverse  this  judgment  an 
appeal  was  taken  by  filing  in  this  court  oo  July 
8, 1914,  a  petition  in  error  with  case-made.  Thv 
following  confession  of  error  has  been  filed: 
"The  Attorney  General  would  respectfolly  call 
the  court's  attsntien  to  the  twentyMiinth  and 
thirtieth  asrignments  of  error  as  follows:  'Said 
court  erred  in  overruling  plaintiff  in  error's  mo- 
tion for  a  new  trial,  and  'particularly  in  al- 
lowing the  jury  to  separate  after  the  case  was 
submitted  to  them,'  The  said  court  erred  in 
permitting  the  jury  to  separate  Attet  the  cass 
had  been  finally  submitted  to  them.'  These  as* 
signments  of  error  are  based  u|>od  that  portion 
•I  the  motion  for  new  trial  which  reads  as  fol- 
lows: '(26)  Misconduct  of  the  court  and  miscoo- 
duct  of  the  jury  by  the  court  allowing  and  per- 
mitting the  jury  to  separate  and  the  jury  sep* 
aratiug  after  the  cause  was.  submitted  to  thena 
without  the  consent  of  the  defendant,  as  rtiown 
by  affidavit  hereto  attached  and  marked  "Ex- 
hibit B." '  The  affidavits  and  the  testimony 
taken  on  the  bearing  of  the  motion  for  new  trial 
show  that  the  case  was  finally  submitted  to  the 
jury  on  the  evening  of  February  4th,  One  of 
the  affidavits  reads:  'Deponent  further  sa^s 
that  before  allowing  the  jury  to  retire  to  their 
jury  room  the  pending  trial  judge,  Hon.  Vent 
B.  ThfHnpsoD,  made  the  statement  that  he  bad 
been  advised  that  there  were  several  members 
of  thejurv  as  well  as  the  prosecuting  attorney, 
Mr.  W.  D.  Morse,  that  desired  to  attend  the 
"Ben  Hur"  performance  being  rendered  in  Jop- 
lin,  l/to.,  that  evening,  and  that  if  the  jvrj  coald 
after  due  coastderatToD  ot  all  qoeetionB  present- 
ed to  them,  and  if  all  fairness  and  justice  to 
both  the  state  of  Oklahoma  and  the  defendant 
William  White,  arrive  at  their  verdict  before 
6  o'clock,  BO  those  who  desired  to  attend  the 

Serformaoce  could  catch  the  evening  train  for 
opUn,  Mo.,  he  would  be  glad  to  receive  it,  but 
that  be  wanted  them  to  consider  the  case  care- 
fully, and  if  they  found  that  they  could  not 
reach  a  verdict  by  6  o'clock  without  simply 
assenting  to  one  verdict  or  the  other,  so  as  t» 
have  the  matter  over  with  and  release  tbose  ju- 
rors who  desired  to  attend  the  said  performance 
at  Joplio,  Mo.,  that  in  that  event  tne  jury  was 
instructed  to  return,  and  that  the  court  would 
then  try  to  make  some  arrangement  satisfactory 
to  all  ccncemed,  suggesting  that  possibly  the 
attorneys  for  both  sides  would  conseut  to  their 
being  allowed  to  go  to  Joplin,  and  after  further 
considering  the  case  the  following  morning, 
could  return  their  verdict  then.'  It  further  ap- 
pears that  the  jury  did  separate^  aod  one  of  th« 
jurors  went  to  the  dty  w  Jo^ui»  Bfo.,  to  wit- 
ness the  performance  of  'Ben  Hur.*  It  torther 
appears  from  another  affidavit  that  the  jury 
deliberated  for  about  an  hour  when  the  court 
called  the  Jar7  and  permitted  them  to  separate 
until  the  next  morning.  Tbe  stote  filed  the  af< 
fidavlt  of  every  member  of  the  jury,  to  this 
effect:  'That  at  the  time  of  the  adjournment  ot 
the  court  for  the  night  the  court  adrooaiifaed 


Digitized  by 


Okl.) 


MEMORANDUM  DECISIONS 


1199 


the  jai7  not  to  talk  with  otben,  nor  allow 
others  to  talk  about  the  caae  in  our  presence  or 
hearinSi  and  that  we  should  not  deliberate  fur- 
ther on  the  case  until  we  reconvened.  That 
daring  the  recess  no  one  approached  me  in  any 
way  to  discuss  or  influence  my  decision  in  the 
case.  That  nothing  was  said  by  me  to  any  one 
aboat  the  case,  nor  was  anything  said  about 
the  case  in  my  presence  or  hearing,  neither  did 
I  study  over  the  matt»  myself  from  the  time 
tiiat  I  left  the  jury  room  unlil  I  returned  to  the 

iury  room  the  Beet  morning.  That  notiiing 
lappeoed  doring  the  recess  to  inflamce  me 
against  the  defendant,  and  the  verdict  which  I 
voted  to  return  was  based  upon  the  evidence 
and  instructions  of  the  court  alone.'  The  record 
then  shows  that  the  following  occurred:  'Where- 
upon the  defendant  asked  that  the  said  jaron 
be  subpcEcaed  that  he  might  cross-examine 
them,  to  show  whom  they  conversed  with  and 
where  they  went  and  who  talked  with  them, 
and  to  show  that  the  separation  of  the  jury 
tended  to  and  did  prejudice  the  substantial  rights 
of  the  defendant,  which  reqnest  the  court  denied, 
unless  the  defendant  woald  deposit  all  costs  of 
summoning  process  and  serving  them  and  fees 
and  mileage  of  such  jurors,  and  the  officer's  fees 
in  serving  same,  to  which  the  defendant  except- 
ed.'  Ib  our  opinion  these  facts  bring  the  case 


within  the  rule  announced  in  Samples  t.  State,  3 
Okl.  Cr.  430, 106  Pac.  557,  where  this  court  held 
that  section  6858.  Compiled  Laws  1900,  being 
geqtion  S906,  Revised  Laws  1910,  requires  the 
jury  to  be  kept  together,  after  a  case  is  finally 
submitted  to  them,  antil  a  verdict  is  agreed 
upon,  and  in  the  t^nion  said:  The  record  in 
tills  case  discloses  uiat  the  jury  were  permitted 
to  separate  after  the  case  had  been  finally  sub- 
mitted to  them,  and  before  a  verdict  had  been 
agreed  upon.  It  appears  that  they  were  in- 
stmcted  by  the  court  to  return  to  the  jury  room 
after  supper  and  consider  of  their  verdict,  and, 
if  they  were  unable  to  agree  after  a  reasonable 
time,  they  might  separate  for  the  night  and  re- 
turn to  the  jury  room  on  the  following  morning 
for  further  consideration.  And  it  appears  that 
they  were  unaUe  to  agree  during  the  night,  and 
did  separate  and  return  to  the  jury  room  tfae 
following  mon].ing,  after  which  the  verdict  was 
agreed  upim  and  returned  into  court  The  At- 
tomey  Omeral  has  filed  his  written  confession 
of  error  in  this  case,  confessing  that  under  sec- 
Uon  6858  of  the  statute  (Synder's  Comp.  L. 
1900),  and  the  rule  announced  in  Bilton  v.  Ter- 
ritory, 1  Okl.  Or.  566,  90  Pac.  163,  the  action 
of  the  court  in  permitting  the  jury  to  separate 
was  error.' "  The  confession  of  eri*or  is  sus- 
tained, and  the  case  reversed  and  remanded. 
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ABANDONMENT. 

See  Adoption.  «=»7;  C<mtract8,  «=»2S4;  Hinea 
ana  Minerala,  «b»26:  Waten  and  Water 
Couraai,  4=9162. 

ABATEMENT  AND  REVIVAL 

See  Corporations,  «=»e80. 

V.  DEATH  OF  PABTT  AND  KEVIVAX 
OF  ACTION. 

(A)  Altatenie«t  or  SnrrtTml  of  Aetloa. 

C»53  (Colo^pp.)  An  action  for  mun«y  had 
and  received,  thongh  obtained  through  misrep- 
resentations hy  tiic  seller,  sarvives  the  death 
of  the  seller  under  Rev.  St.  190^  |  7258.— Sel- 
kren  T.  Thomaa,  149  P.  27S. 

(B)  ContlBvaaeo  or  RctItsI  of  Aetlon. 

«=374  (Okl.)  Wilson's  Rev.  &  Aon.  St.  1903. 
c.  60,  art  19,  limiting  the  time  within  which 
revivor  of  an  action  can  be  made,  to  one  year 
from  the  time  to  which  it  could  have  been  first 
made,  held  not  exclusive,  or  to  deprive  the 
court  of  all  discretion  in  Uie  matter.— Glenn  v. 
Payne.  149  P.  1151. 

«s=>75  (Okl.)  The  court  held  to  have  discre- 
tionary power  to  revive,  after  death  of  defend- 
ant, an  action  to  foreclose  a  mechanic's  lien, 
and  to  carry  same  forward  to  final  judgment, 
under  Wilson's  Rev.  &  Ann.  St.  19a?,  If  4238, 
4348  (Comp.  Laws  1909.  BS  8684).— Glenn 

T.  Payne,  149  P.  1151. 

'  ABSTRACTS  OF  TITLE, 

«S93  (OkL)  The  damages  recoverable  by  a  par- 
chaser  from  an  abstracter,  for  negligent  failure 
to  show  a  deed  In  the  abstract.  &eld  to  include 
the  price  paid  for  the  land,  reasonable  attor- 
ney's fees,  costs,  and  other  necessary  expenses  in 
attempting  to  defeat  the  outstaadiog  title,  pro- 
vided there  was  a  reasonable  nrobability  of  de- 
feating same. — Washington  Oounty  Abstract  Co. 
Harris,  149  P.  1076. 

Under  Comp.  Laws  1909,  {  1,  held,  that  a 
purchaser  was  entitled  to  recover  damages  sus- 
tained from  the  defendant  abstracter's  negligent 
failure  to  show  a  deed  in  the  abstract — Id. 

That  the  purchaser's  title  might  have  failed 
from  some  other  cause  not  shown  constituted  do 
defense.— Id. 

The  proximate  cauee  of  a  purchaser's  in- 
jury held  to  be  an  abstracter's  negligent  failure 
to  show  a  deed  in  the  abstract. — Id. 

ABUSE  OF  DISCRETION. 

Sm  Criminal  Law,  ^9686. 

ACCEPTANCE. 

See  Bills  and  Notes.  «s»82. 


ACCIDENT. 

See  New  Trial.  «=»S9. 

ACCOMPLICES. 

See  Criminal  Lew.  «=>23&. 

ACCORD  AND  SATISFACTION. 

^=>l  (Ariz.)  Accord  and  satisfaction  cannot 
arise  unless  agreed  to  either  expressly  or  by  im- 
plication.—Phillips  V.  Graham  County,  149  P. 
756. 

®=98  (Aris.)  An  assessor  who  is  entitled  to  a 
salary  of  $2,000  or  $2,400  per  year,  but  who  ac- 
cepts only  $1,500,  may  recover  the  balance  as 
against  claim  of  accord  and  satisfaction. — ^Phil- 
lips V.  Graham  County,  149  P.  755. 
®:=9lO  (ArizO  Where  a  claim  is  unliquidated, 
payment  and  acceptance  a  less  amount  than 
claimed  In  satisfaction  is  an  accord  and  satla- 
faction,  but  a  payment  of  a  less  amount  than  la 
admittedly  due  is  not— Phillips  t.  Graham 
Ounty,  149  P.  755. 

«=>I0  (Wash.)  Where  dty  contractor,  on  dis- 
pute as  to  amount  doe  for  extras,  agreed  with 
the  city  to  accept  a  stated  sum  as  payment  in 
full,  there  was  an  accord  and  satisfaction.— 
Pederson  v.  City  of  Tacoma,  149  P.  643. 

Where  the  amount  of  a  claim  was  unliquidat- 
ed and  in  dispute,  an  agreement  for  payment  of 
only  the  sum  admitted  by  the  debtor  to  be  due 
in  faU  satisfaction  is  an  accord  and  satisfaetion. 
-Id. 

^»25  (Ariz.)  Accord  and  satisfaction  to  be 
available  must  be  pleaded  and  proved. — PMUipa 
T.  Graham  County,  149  P.  755. 

ACCOUNT. 

See  Attorney  and  Client,  €=:>30;  Eminent  Do- 
main, <&=9241. 

ACCOUNT,  ACTION  ON. 

^=36  (Okl.)  A  petition  drawn  under  Rev. 
Laws  1910,  I  4774,  authorizing  the  use  of  a 
short  form  of  an  account  in  an  action  on  ac- 
count, held  to  Bubetantially  comply  with  the 
requirements  of  such  statute,  so  that  it  was  not 
error  to  overrule  a  demurrer  and  an  objection 
to  the  introduction  of  any  evidence.— Mooney 
V.  First  State  Bank  of  Washington,  Okl.,  149 
P.  1173. 

ACCOUNT  STATED. 

(Wash.)  Monthly  settlements  for  material 
furnished  plaintiff  by  defendant  A«U  not  ac- 
counts stated  so  as  to  estop  plaintiff  from  show- 
ing the  real  facts  of  the  transaction.— Ryan  T. 
Doweli,  149  P.  34:{. 
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ACCUMULATIONS. 

8m  Perpetuities. 

ACKNOWLEDGMENT. 

See  Signatuna,  ^=34. 

ACTION. 

See  Abatonent  and  BevlvaL 

I.  OBOUKDS  Am  COlTDITXOXrS  PRK- 
GEDENT. 

<S=>4  (ColoJlpp.)  Where  a  cause  of  action  ap- 
pears to  arise  ex  tnrpi  cauaa,  it  will  not  be  en- 
forced although  the  complaint  does  not  disclose 
an  illegal  transaction,  or  plaintiff  does  not  re- 
quire the  aid  of  such  traasaction  to  establish 
bis  case.— Oliver  v.  Wilder,  149  P.  275. 

«=9l5  (Cal.Ai>p.).  The  court  will  take  jurisdic- 
tion of  an  BctioQ  on  a  claim  against  dec^edent's 
estate,  though  the  guardian  of  insane  claimant 
and  the  administrator  are  tbe  lame  person. — 
Haberlr  t.  Baberly.  149  P.  53. 

H.  NATTTRX:  AND  FORM. 

^325  (MoQt.)  A  complaint  presenting  an  ac- 
tion at  law  is  not  changed  t>y  the  fact  that 
equitable  defenses  have  been  interposed  or  equi- 
table rights  suggested  by  the  answer, — Smith 
V.  Barnes,  149  P.  963. 

^25  (Or.)  Though  L.  O.  L.  |  l.-has  abrogated 
forms  of  action  at  law,  the  Enibstance  of  the 
common-law  actions  remains, — Watkins  v.  Rec- 
ord Pbotograpbing  Abstract  Co.,  149  P.  47& 
4s>27  (CaL)  A  complaint  held  one  in  essumi*- 
sit,  and  not  one  for  conversion. — Corey  t. 
Struve,  149  P.  4& 

^=>27  (Colo.App.)  A  complaint  states  a  canse 
of  action  ex  contractu  for  money  had  and  re- 
ceived, though  the  allegations  are  that  the  mon- 
ey was  obtained  through  fraud.— Selkregg  t. 
Thomas,  149  P.  273. 

ITL  JOINSER,  SPLITTINO.  CONSOU- 
DATION.  AND  SEVERANCE. 

«=»36  (Kan.)  The  petition,  in  an  action  against 
a  physician  (or  negligent  treatment  in  an  ob- 
stetrical case,  held  to  state  a  single  cause  of  ac- 
tion, though  It  alleged  negligence  of  defendant 
both  before  and  after  tbe  birth  of  the  child,— 
Tard  T.  Gibbons.  149  P.  422. 
<=»49  (Ariz.)  In  the  stattfa  niit  to  recover 
tbe  penalty  for  violation  of  Laws  1912,  c.  60, 
the  complaint  properly  joined  causes  of  action 
for  15  violations,  under  Civ.  Code  1901,  pars. 
1280,  1291.— Miami  Copper  Co.  t.  State,  149  P. 
758. 

€=^50  fOU.)  An  action  in  the  name  of  vendees 
purchasing  by  separate  deeds  the  undivided  in- 
terest of  certain  heirs,  and  also  in  the  name  of 
such  heirs,  to  declare  a  purchaser  of  the  same 
land  from  another  a  trustee.  Atfid  not  a  mis- 
joinder of  causes  of  action^— Smith  t.  Kennedy, 
149  P.  1»7. 

ADMINISTRATION. 

See  Execntom  and  Admlnlrtratorg;  BeeeiTera, 

ADMISSION. 

See  Attorney  and  Client,  «=33,  IQ. 

ADMISSIONS. 

See  Criminal  Law.  «=s>406;    EJvidence,  <S=> 
219-258. 

ADOPTION. 

See  Habeas  Corpus,  ®=309. 

(Wash.)  Whether  tbe  abandonment,  re- 

auired  by  Rem.  &  Bal.  Code,  |  1G96,  to  ren- 
er  nnueceasary  the  parent's  written  consent 
to  an  adoption  exists  is  a  question  of  fact,  and 


the  mere  filing  of  objection  by  the  mother  in 
the  adoption  proceedings  is  not  sufficient  to 
show  that  there  was  no  previous  abandonment. 
—In  re  Potter.  149  P.  23. 

Elvidence  held  sufficient  to  show  an  abandon- 
ment of  the  child  by  the  mother,  so  as  to  render 
unnecessary  her  written  consent.  a>  provided 
by  Rem.  &  Bal.  Code,  S  1696.— Id. 

Under  Rem.  &  Bal.  Code,  |  1696,  written 
waiver  of  right  in  newborn  child,  given  hj 
mother  to  petitioner,  held  sufficient  written 
consent  to  an  adoption. — Id. 
^^13  (Wash.)  In  adoption  proceedings,  tbe 
first  consideration  for  tne  court  is  the  welfare 
of  tbe  child,— In  re  Potter,  149  P,  23. 

Evidence  held  sufficient  to  show  that  the  in- 
terests of  tbe  child  would  be  best  served  b7  the 
adoption. — Id. 

ADULTERY. 

See  Husband  and  Wife.  «=»382,  333. 

ADVANCEMENTS. 

See  Descent  and  Distribntion,  <*=>116;. 

ADVERSE  CLAIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Champer^  and  Mainteaanea.  4s»7l  Core- 
nanta.  «339i;  Waters  and  Water  Cmines, 
«=»1B2. 164, 190. 

I.  NAT1TRE  AND  REQUXSITES. 

(B)  Dnratlva  mm*.  Coatlmmlty  of  PoasM- 

«ion. 

<t=>40  (Or.)  An  actual  adverse  holding  of  land 
for  25  years  ripens  Into  title.— School  Dist  No. 
6  of  BaW  County  v.  Neder,  149  P.  586. 

(F>  Hostile  CliKr«ot«r  «f  P*saeulom. 

®=>00  (Colo.)  Where  defendant,  in  a  suit  to 
quiet  title,  held  under  a  deed  ^ven  subsequent 
to  plaintiff's  trust  deed  from  the  comm<m  source 
of  title,  such  deed  was,  after  foreclosure  <rf  the 
trust  deed,  a  hostile  claim  as  against  plaintiff. 
—Towner  v.  Scbaffnit,  i4B  P.  625. 
4i»80  (Or.)  A  deed  conveying  prtveztr  wifli 
reference  to  a  townalte  &ebl  color  of  title  to  land 
held  by  plaintiff.- Scbool  Diet  No.  5  of  Baker 
County  V.  Neder,  149  P.  535. 
«:=>85  (Colo,)  Bvidence  fceld  to  sustain  a  find- 
ing that  defendant  occupied  adversely  under 
color  of  title.— Towner  v.  Scbaffnit,  148  P.  625. 

<0)  Paraaemt  of  Taxes. 

«=s>93  (Colo.)  Under  Rev.  St  1906,  |  4090, 
where  an  adverse  daimant  under  ootor  of  title 
pays  taxes  for  seven  successive  years  and  the 
property  remains  vacant  for  such  time,  ahe  must 
be  adjudged  owner  to  tbe  extent  of  her  paper 
title.— Towner  v.  Scbaffnit,  149  P. 
«s»95  (Colo.)  Evidence  that  defendant  had  paid 
the  taxes  on  the  land  in  question  for  13  years 
with  the  exceptim  of  half  a.  year  was  sufflcioit 
to  sustain  a  finding  that  she  bad  p^d  taxes  for 
seven  consecutive  years.— Towner  v.  SchafEniC, 
149  P.  625. 

XXL  PIXADINO,  EVIPENCB,  TBIAXi, 
AND  REVIEW. 

«=>(I0  (Or.)  In  suit  to  quiet  title,  nined  bT 
adverse  possession,  complaint  alleging  that 
plaintiffs'  possession  had  been  "peaceable"  and 
"hostile"  held  not  to  conflict  so  as  to  necessarily 
imply  that  possession  bad  not  been  hostile  to  the 
owner.— Mascall  v.  Murray,  149  P.  517;  Gilkey 
V.  Same,  Id.  521. 

An  allegation  <^  ownership  in  fee  held  suf- 
ficient to  admit  proof  of  title  by  adverse  pos- 
session, since  the  complaint  need  not  divulge  the 
chain  of  title,  or  reveal  probative  facta.— uL 


Digitized  by 


12fl3 


INDEX-DIGEST 


AvpMtl  Mid  Bvror 


14  (Colo.)  Eridence  of  occupancy  on  plain* 
tifTs  part  held  insuQicieDt  to  overturn  a  find- 
in(  that  the  land  was  onoccapied  since  its  pur- 
(diaw  by  defendant— Towner  t.  SchaffniL  148 
P.  626. 

AFFIDAVITS. 

See  Appeal  and  Error.  4^»367 ;  Judemeat, 
158;   Justices  of  the  Peace,  «=>202;  Man- 
damns,  ®=>154;  Process,  4=»109:  Replevin, 
«ss»S7;  Sheriffs  and  Oonstables,  «»]B7. 

AFFIRMANCE. 

See  Appeal  end  Brcor,  ^sstll40, 

AGENCY. 

See  Principal  and  Agent 

AGRICULTURE. 

(Mont.)  The  protection  of  the  horticnltur- 
al  indastry  from  insect  pests  or  dangerous,  con- 
tagioas  fruit  diseases,  by  the  summary  destruc- 
tion of  infected  froita,  hOA  conatltutionaL— C<d- 
TiU  T.  Fox,  149  P.  486. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife,  «s>332,  833. 

ALIENATION. 

See  Perpetuities. 

ALLOTMENT. 

See  Indiana,  «=9l3,  1& 

ALLOWANCE. 

Bee  Executors  and  Administrator*,  «S3184. 

ALTERATION  OF  INSTRUMENTS. 

e=9ll  (MonL)  An  "alteration"  occurs  when  a 
written  contract  is  intentionally  changed  in  a 
material  respect  after  execution  by  or  at  the 
instance  of  one  of  the  parties  and  withoot  the 
consent  of  the  other,  while  a  "spoliation"  la  the 
unauthorized  change  of  a  written  contract  by  a 
stranger.— Smitb  v.  Barnes,  148  P.  903. 
«=»23  (Mont)  Under  Rev.  Codes.  {  S069,  alter- 
ation of  written  ccmtract  held  to  extinguish  its 
executory  obligations^  so  that  party  procuring 
change  could  maintain  no  action  either  upon 
original  or  altered  contract,  but  that  noncon- 
senting  party  lost  no  rights. — Smith  Barnes, 
149  P.  963. 

Party  not  consenting  to  alteration  of  written 
contract  held  entitled  to  retain  the  first  pay- 
ment thereunder  and  to  forfeit  it  on  other  par- 
ty's failure  to  perform,  and  not  estopped  by 
any  action  or  inaction  amounting  to  anything 
less  tJian  an  acceptance  of  the  change^— Id. 
«S325  (Mont)  Ratification  and  waiver  of  al- 
teration of  contract,  to  be  available,  mast  be 

E leaded  when  an  oppcatnnity  to  make  such  plea 
I  presented.— Smith  T.  Batnes,  148  P.  863. 
<S928  (MonL)  In  an  action  for  breach  of  a 
omtract  for  the  sale  of  the  stock  of  a  milling 
company,  wherein  defendant  alleged  that  plain- 
tiff had  materially  altered  the  c<Hktract  after 
its  execution,  evidence  of  the  diange  held  admis' 
Bible.— Smith  t.  Banes.  149  P.  963. 
€=>29  (Mont)  In  action  for  breach  of  con- 
tract for  the  we  of  stock,  evidence  held  to  sus- 
tain a  finding  that  the  contract  alleged  was 
changed  to  that  form  without  defendant's 
knowledge  or  consent—Smith  r.  Barnes,  149 
P.  863. 

AMBASSADORS  AND  CONSULS. 

See  Exeenton  and  Administrators,  4»24. 


AMENDMENT. 

See  AM>eal  and  Error,  «=s>667,  649.  848;  Con- 
stitutional Law,  ^==»24;  Continuance, 
80:  Exceptions,  Bill  of.  «sb20;  Indictment 
and  Inf<H>mation,  «S3»168.  161;  Jodgmoit. 
«=»303-^;  Pleadins,  «S3Z36-S64;  Process, 
«S916S. 

ANIMALS. 

See  Evidence.  «=>506,  507;  Licenses,  «S96; 
Master  and  Servant  €s=>286 ;  Municipal  Coiv 
porations,  <*='604. 

<8=>30  (I^an.)  A  test  applied  by  a  veterinarian, 
whose  license  was  issued  by  the  board  charged 
with  the  control  of  diseases  of  domestic  animals 
where  the  cattle  originated,  but  whose  compe- 
tency and  reliability  are  not  certified  to,  held  in- 
sufficient to  comply  with  rule  10  of  the  live 
stock  sanitary  commissioner,  relating  to  cattle 
brought  into  the  state^-Coi;  v.  OraybUl,  149  P. 
417. 

^=b32  (Kan.)  An  owner  of  cattle  brought  into 
the  state  in  violation  of  rule  10  of  the  live  stock 
sanitary  commissioner  held  not  entitled  to  in- 
demnity under  Laws  1911,  c.  312,  (  7,  though  it 
was  discovered,  on  ezan^ination  after  they  were 
killed  by  order  of  the  live  stock  sanitary  com- 
missioner, that  they  were  free  from  tuber- 
culosis.—Cory  V.  Graybill,  149  P.  417. 

The  appraisement  required  by  Laws  1911,  c. 
812,  I  6,  may  be  made  by  a  deputy  of  the  five 
stock  sanitary  commissioner. — Id. 

Where  the  chairman  of  the  board  of  commis- 
sioners refuses  to  act,  the  appraisement  required 
by  Laws  1911,  c.  312,  }  6,  may  be  made  by  the 
live  stock  sanitary  commissioner,  or  his  deputy, 
and  the  owner.— Id. 

In  making  the  appraisement  required  by  Laws 
1911,  c.  812,  i  6,  the  sUtutory  rule  governs,  but 
does  not  contemplate  that  a  condemned  animal 
shall  necessarily  be  appraised  at  the  value  of 
the  carcass  because  it  is  diseased  and  must  be 
slaoghtered  at  once.— Id. 

An  order  by  the  live  stock  sanitary  commis- 
sioner on  the  county  commissioners  lor  60  per 
cent  of  the  appraised  value  of  an  animal  killed 
held  conclusive  on  the  commigaioners,  in  the  ab- 
sence of  fraud. — Id. 

In  mandamus  to  compel  payment  of  an  order 
of  the  live  stock  sanitary  commissioner  under 
Laws  1911,  c.  312,  H  8,  23,  held,  that  the  board 
could  not  show  that  the  animal  came  from  an 
infected  district  in  another  state,  or  was  ad- 
mitted in  violation  of  rule  10  of  the  commis* 
sioner,  or  that  the  appraisement  was  excessive. 
— Id. 

«=»74  (Or.)  Evidence  of  acts  of  a  hoi-se  subse- 
quent to  accident  in  which  plaintiff  was  injured 
were  admissible  to  show  its  disposition,— Marks 
V.  Columbia  County  Lumber  Co..  149  P.  1041. 

ANNEXATION. 

See  Municipal  Gorporatitms,  «ss>29l 

APPEAL  AND  ERROR. 

See  Giertlorarl;  Constitutional  Law,  «S929; 
Contempt  «=>66;  Costs,  «=:>254,  260;  Coun- 
ties, «=»75;  (Courts.  «=>185,  210^.  240H; 
Criminal  Law.  «=»1004r-118e;  Emment  Do- 
main, <8^238.  254,  257,  262:  Exceptions. 
Bill  of]  Execution,  «»295 ;  Highways,  <8=> 
77;  Homicide,  «:=»333,  340;  Husband  and 
Wife,  «=»263.  264;  Indians,  «=»13  ;  Justices 
of  the  Peace,  «=»174-202;  Mandamus,  «=» 
51;  Municipal  Corporations,  <e=»48;  Prtdiibi- 
tion.  «=>3;  Taxation.  ^s>493. 

n.  KATUKE  AND  GROUKDS  OF  AP- 
PEIXATE  JURISDICTION. 

^20  (Mont)  Where  the  trial  court  haa  lost 
Jurisdiction  to  determine  a  motion  for  a  new 
trial  on  its  merits,  it  cannot  be  determined  on 
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appeaL— Evans  v.  Otesfm  Short  Liae  B.  Co., 
14rP.  715. 

4s»22  (ColcApp.)  EiTor  in  refasins:  to  dlwnlBa 
an  appeal  from  county  court,  so  far  as  based  on 
proceedings  therein,  held  waived  by  appearance 
there,  on  motion  for  new  trial  without  objection. 
—Butler  T.  Maier,  149  P.  106S. 

Error  of  the  district  court  in  refusing  to  dis- 
miss an  appeal  from  county  court  was  waived 
by  defendant  soing  to  trial  there  on  merlta.— Id. 

m.  DECISIONS  REVIEWABLE. 
(C)  Amout  or  V«lme  tm  CoKtroT«rsT> 

^»SI  (Wash.)  An  obvlouriy  fictitious  counter- 
claim should  not  be  considered  on  the  question 
of  whether  the  case  falls  below  the  jurisdictional 
amount  fixed  for  the  Supreme  Court  by  Const, 
art  4.  I  4.— JaUewicB  v.  Lenhart;  149  P.  642. 

03)  FiBBlltr  •*  DetcrmlastloB. 

<ssa70  (Okl.)  An  appeal  will  lie  from  an  order 
sustaining  a  demurrer  to  a  petition  prior  to 
entry  of  final  judgment  against  the  pleader. — 
Smith  T.  Kennedy,  149  P.  197. 
4»77  (Wash.)  An  order  of  the  superior  court 
determining  the  jurisdictional  question  of  de- 
cedent's r^dence,  on  petitidta  and  notice,  un- 
der Bern.  &  BaL  Code,  U  1890.  1302,  held  a 
final  appealable  order.— «tate  t.  Kanf&nan,  140 
P.  656. 

^=»78  (Old.)  An  appeal  lies  from  a  Judgment 
after  sustaining  demurrer  to  two  of  the  four 
counts  of  petition,  thooxh  all  four  counts  grew 
out  of  the  same  transaction.— Cox  t.  Butts,  149 

P.  1090. 

4=»82  (Mont.)  A  so-called  bill  of  exceptions  on 
motion  to  change  the  form  of  testimony  in  the 
settled  bill  of  exceptions  will  not  be  considered 
on  appeal,  since  it  relates  to  an  order  not  re- 
viewable.—Joyce  y.  McDonald,  149  P.  953. 

(B)  NMture,  Scope,  snd  Bffeot  of  D««lBtoM. 

4=»I20  (Okl.)  An  order  denying  a  motion  to 
dismiss  an  appeal  from  the  county  court  to  the 
district  court  without  any  final  Judgment  in  the 
case  held  not  appealable. — In  re  Cochran's  Es- 
tate, 149  P.  1080. 

IV.  BIOBT  OF  REVIEW. 
<A}  Peraona  Entitled. 

«=»I50  (N.M.)  Appellant  sliould  show  that  he 
is  interested  in  the  controversy  and  that  his 
rights  will  be  materially  affected  by  the  judg- 
ment.—McMillen  T.  Boatright,  149  P.  806. 

(B)  Eatoppel,  Waiver,  or  ABreamoMta  Af- 
tcotins  RljKht. 

4s>l54  (Or.)  Where  plaintiffs  filed  an  altema- 
tlTe  motion  for  a  judgment  for  certain  amount, 
or  if  found  not  entitled  thereto,  for  a  less 
amount,  they  waived  their  right  to  appeal  from 
a  judgment  entered  for  them  for  the  less 
amount— Boyer  v.  Burton,  149  P.  83. 
^=3 1 59  (Wash.)  PlaintiS,  against  whom  judg- 
ment for  costs  was  rendered,  does  not  waive  his 
right  to  appeal  by  depositing  the  costs  with  the 
clerk  in  order  to  protect  the  sureties  on  his  cost 
bond.— Ehrlich-Harrisoa  Co.  t.  Cnshman,  149 
P.  708. 

V.  PRESENTATION  AND  RESERVA- 
TION IN  LOWER  G017RT  OF 
GROUNDS  OF  REVIEW. 
<A)  Iwmea  and  <|n««UMU  !■  I<owev  Coart. 

4»I7I  (Mont.)  Where  tiie  complaint  was  not 
attacked  by  demurrer  or  motion  of  any  kind, 
resort  may  be  had  to  the  subsequent  proceedings 
to  ascertain  on  what  theory  the  cause  was  tried 
in  the  court  below.— Smiu  t.  Barnes,  149  P. 
063. 

The  Supreme  Coart  will  rerlew  a  ease  upon 
the  theory  on  which  It  was  tried  in  the  court 
below.— id. 
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(B)  ObJeotloBs  KBd  Hotlona,  md  KnllBsa 
Thereon. 

4»I8I  (Okl.)  Nonjurisdictional  errors  not 
raised  below  will  not  he  considered.— Clark  t. 
Farmers'  State  Bank,  149  P.  1189. 
«=»I85  (MoDtO  If  a  court  has  lost  jurisdictlMi, 
a  judgment  or  order  entered  in  the  action  is  a 
nullity,  and  when  the  infirmity  appears  upon  Its 
face  may  be  assailed  on  appeal. — Evans  v.  Ore- 
gon Short  Line  R.  Co.,  140  P.  715. 
^=>\87  (Okl.)  An  objection  to  defect  of  parties 
cannot  be  urged  for  the  first  time  on  appeaL — 
liarrah  Sute  Bank  v.  ScbtxA  EHst.  No.  70, 
Oklahoma  County,  149  P.  1190. 
«=»ig2  (Okl.)  A  defect  in  pleading  wUl  be 
deemed  waived  when  not  challenged  by  demur- 
rer or  objection  to  testimony  and  not  asslnied 
as  error  in  the  motion  for  new  trial. — Clan  r. 
Farmers'  State  Bank,  149  P.  1189. 
^2 1 5  (N.M.)  The  giving  of  an  instmction  by 
the  court  on  its  own  motion  will  not  be  con- 
sidered, where  the  objections  thereto  were  not 
presented  below. — ChUders  v.  Southern  Pac 
Co.,  149  P.  307. 

^216  (Wash.)  Where  defendant  failed  to  re- 
quest a  more  specific  instruction  as  to  the  limi- 
tation of  the  effect  <tf  certain  evidence,  error 
cannot  be  predicated  on  the  one  given.— Gardner 
V.  Spalt,  149  P.  647. 

<^230  (Ner.)  The  giving  of  an  instmction  not 
made  the  ground  of  objection  and  exception 
when  given  cannot  be  taken  advantage  of  on 
appeaL— Week  v.  Reno  Traction  Co..  149  P. 
65. 

•Ss=>230  (Okl.)  Objections  not  made  to  testi- 
mony when  offered  will  not  be  eoniidered.— 
Eichoff  V.  Russell,  149  P.  146. 
Q=»23l  (Cal.)  Where  the  ground  of  objection 
was  to  toe  form  in  which  admissible  evidenca 
was  offered,  it  should  have  been  clearly  arndfled 
to  make  it  reviewable.— In  re  Boliiiiger'a  EatatSb 
149  P.  996. 

«=3232  (Nev.)  In  oondonnatlon  proceedli^ 
objection  to  opinion  evidence  as  to  value  of 

land  h^ld  not  sufficient  to  present  for  review 
the  objection  that  the  witness  should  first  have 
stated  the  facts  on  which  he  based  bis  opin- 
ion.—Truckee  River  General  Xaectric  Odl  t. 
Durham.  149  P.  61. 

(O)  BbEMptlMU* 

4=9248  (Okl.)  Where  error  appears  on  the  face 
of  the  record,  no  exception  need  have  been 
made  below  to  authorize  a  review  on  petition 
in  error  and  transcript— Gourley  r.  WiUiams, 
149  P.  229. 

€=»261  (Or.)  Improper  argument  of  counsel 
cannot  be  reviewed  where  no  exception  was 
taken  below  to  the  court's  ruling  thereon.— 
Madden  v.  Condon  Nat.  Bank.  149  P.  80. 

(D)  Motion*  for  New  Trial. 

<S=»28I  (Okl.)  A  motion  for  new  trial  of  a  con- 
tested question  of  fact  arising  on  another  mo- 
tion ia  tinnecessanr  to  authoriie  a  raview  of  the 
order.— Robe  v.  FoUerton-Stoart  Lumber  Col. 
149  P.  1157. 

«=3282  (Okl.)  Where  a  case  ia  tried  on  an 
agreed  statement,  admissions,  docomentary  evi' 
deuce,  and  oral  testimony,  a  motion  for  new 
trial  is  necessary  to  the  right  of  review,  though 
the  evidence  Is  not  controverted^— Jonea  t.  Fear> 
now.  140  P.  1188. 

«=»289  (Okl.)  A  motion  for  new  trial  held  not 
necessary  to  the  right  to  review  the  sustaining 
I  of  an  objection  to  the  introduction  ot  any  evi- 
dence and  a  Judgment  dismissing  the  case.— 
Minnetonha  Oil  Co.  v.  Cleveland  \1trifled 
Brick  Co..  149  P.  1186w 

«=»297  (OkL)  A  motion  for  new  trial  is  not 
necessary  to  the  right  to  review  the  disnrfBsal 
of  an  appeal  from  a  justloe  oouit.— Buxton  *• 
X>e  Bolt.  140  P.  1079. 
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«»3e  I  (Nev.)  Under  Ber.  Laws,  1  6328^  vhere 
the  ftbstractnees  of  an  instruction  vas  not 
nrfced  as  cround  for  new  trial,  the  appellate 
court  coola  not  consider  the  [mint— Week  t. 
Beno  Traction  Co..  149  P.  65. 

An  erroneous  Instruction  not  specified  as  er- 
ror in  the  memorandum  of  exceptions  cannot 
be  considered  ca.  appeaL — Id. 

TX  PARTIEa. 

^=s>322  (Ohio  All  parties  against  whom  a  joint 
judgment  has  been  rendered  must  be  made  par- 
ties, either  as  plaintiib  or  defendants,  to  a 
proceeding  in  error  to  reverse  the  judgmenL — 
Lorenze  Hatcher.  149  P.  128. 
4s>322  (OfcL)  AU  parties  to  a  joint  judgment 
must  be  j<^ed  either  as  plaintiffB  or  defend- 
ants in  error.— Grimes  v.  West,  149  P.  135. 
<t=>322  (Okl.)  All  parties  defendant,  against 
whom  a  joint  judgment  was  rendered  below, 
are  aeoessaiy  parties  to  a  proceeding  in  enor. 
—George  t.  Boblnson.  149  P.  1087. 
4=>323  (Okl.)  Where  two-  remonstrances  were 
filed  against  an  application  for  annexation  of 
territory  to  a  town  and  a  joint  judgment  was 
entered  ordering  Uiat  the  territory  be  annexed, 
held  that  all  remonstrators  were  necessary  par- 
ties.—Moser  V.  Board  of  Trustees  of  Town  of 
Thomas.  149  P.  114a 

<=»327  (Okl.)  On  foreclosure,  all  subsequent 
inferior  Uenholders  are  necessary  parties,  and 
defendant,  a  subsequent  murtgaeee,  filing  a 
cross-petition,  who  dismisses  the  same,  id  still 
a  part;  defendant,  end  a  necessary  party  on 
writ  of  error.— George  7.  Robinson,  149  P.  1087. 
^=»327  (Okl.)  All  parties  below,  whose  inter- 
ests will  be  affected  by  a  reversal,  must  be  made 
parties.— Boyd  t.  Boblnson.  149  P.  1146. 
^s>336  (Okl.)  Where  all  parties  whose  inter- 
ests would  be  affected  by  a  reversal  or  modifica- 
tloD  of  the  judxment  are  not  made  parties,  the 
appeal  will  be  dismissed.—Ryus  t.  Price,  149 
P.  129. 

^=>336  (Okl.)  Where  a  case-made  was  not  serv- 
ed oo  one  of  two  joint  judgment  defendants  or 
service  waived  or  amendments  suggested  or  ap- 
pearance entered  by  him,  held,  that  the  appeal 
should  be  dismidsed  for  want  of  necessary  par- 
ties, though  the  petition  in  error  purported  to 
be  in  the  name  of  both  defendants.— B<vd  v. 
Boblnson.  149  P.  1146. 

Vn.  REQUISITES  Aim  FBOCEEDINGS 
FOB  TBAHSFEB  OF  OAITSB. 

(A)  Time  of  Talclnff  Proae«41nfl;B. 

4s>347  (OkL)  Where  the  order  appealed  from 
was  made  on  motion  to  dismiss  an  appeal  from 
a  justice  court,  the  time  to  perfect  the  appeal 
commences  at  entry  of  the  final  order.— Burton 
v.  De  Bolt.  149  P.  1079. 

4s>35l  (Or.)  Appeal  is  perfected  five  da;a  after 
filing  and  serving  ot  undertaking  where  appel- 
lant does  not,  within  five  days,  except  to  the 
sureties  under  L.  O.  L.  {  550,  as  amended  by 
Laws  1913,  p.  017.— Gross  v.  Gage,  149  P. 
^»356  (Okl.)  The  Supreme  Court  acquires  no 
jurisdiction  where  the  petition  in  error  is  filed 
After  expiration  of  the  time  for  appeal.— Bur- 
ton T.  De  Bolt,  149  P.  1079. 
4=»356  (Okl.)  Where  the  time  allowed  by  Rev. 
Laws  1910,  9  5341,  expires  before  the  petition 
in  error  is  filed,  ttie  Supreme  Court  acquires  no 
jurisdiction, — Pittsburg  Mortgage  Inv.  Co.  v. 
Savage.  149  P.  1147. 

(B)  Petition   OF  Prare'i    Allowttnoe,  and 
C«rtflleat«  or  Affldnvlt. 

«=>367  (Kan.)  An  affidavit  reciting  "this  no- 
tice of  appeal  is  made  in  good  faith,  and  not 
for  the  purpose  of  willful  delay,"  held  to  sufil- 
eieutly  comply  with  Gen.  St  1900,  f  3^6.— 
Jarrord  v.  McCarthy.  1^  P.  «96. 


(O)  PnyfliMt  of  Foea  «r  Coats,  nnil  Bond* 
or  Other  Seenrltfea. 

4=>374  (Or.)  It  was  not  ground  for  dismissal 
of  an  api>eal  by  the  district  attorney  in  a  suit 
for  divorce  that  he  filed  no  undertaking ;  L.  O. 
L.  S  578,  expressly  excusing  the  state  from  fil- 
ing an  undertaking.— Smythe  t.  Smythe,  149  P. 
516. 

^s388  (Kan.)  Where  one  of  several  nonreai- 
dent  appellants  gave  bis  personal  bond  in  an  ap- 
peal from  the  probate  court  to  the  district 
court,  and  made  a  cash  deposit  of  $300  as  se- 
curity, which  bond  and  security  were  approved 
by  the  probate  court,  held,  that  this  was  a  suf- 
ficient compliance  with  Gen.  St.  1909,  1  3627.— 
Jarrard  v.  McCarthy,  149  P.  696. 

As  used  in  Gen.  St.  1909,  $  3627,  the  word 
"security"  is  synonymous  Witn  "pledge,"  "de- 
posit," "stake,"  and  "bond." — Id. 
«=»39 1  (Okl.)  Where  plaintiff  in  error  neglecte 
to  comply  with  an  order  requiring  an  addi- 
tional deposit  for  costs  within  the  time  fixed 
and  a  reasonable  time  thereafter,  the  appeal 
will  be  dismissed— Purdy  v.  Combe.  149  P.  123. 
<»=339l  (Or.)  Under  L.  O.  L.  i  268,  a  party  is 
not  entitled  to  substitute  a  new  undertaking 
with  different  sureties,  but,  if  the  first  undertak- 
ing is  insuflicient,  the  appellant  must  first  get 
leave  of  court  to  file  a  new  undertaking.— Graf 
V.  Pearcy,  149  P.  532. 

(D)  Writ  of  Error,  Oltntlon,  or  Hotlee. 

<S=>408  (Okl.)  Where  summons  in  error  was  is- 
sued December  4,  1912,  and  regularly  served 
December  12,  1912,  held  that  a  motion  to  dis- 
miss will  be  denied,  though  the  summons  was 
not  returned  until  May  8,  1915.— Fraader  v. 
Nichols.  149  P.  1181. 

^=s40Q  (Okl.)  Where  the  petition  in  error  and 
the  transcript  are  filed  in  1912,  and  summons 
issued  at  uiat  time,  but  never  returned,  in 
the  absence  of  waiver  of  summons,  or  general 
appearance,  the  appeal  will  be  dismissed  in 
1916.— Frasier  v.  Hocker,  149  P.  1182. 
^=»430  (Okl.)  Where  the  summons  in  error 
was  not  served  on  a  remonstrator  who  was  a 
necessary  party,  the  appeal  will  be  dismissed. — 
Moser  v.  Board  of  Trustees  of  Town  of  Thomas, 
149  P.  1148. 

e=»430  (OkL)  Where  there  is  no  waiver  of  the 
issuance  and  service  of  summon*  in  error,  and 
no  general  apoearance  by  defendants  in  error, 
and  a  summons  is  not  returned  for  more  than 
two  years,  and  shows  defendants  had  not  been 
served,  tbe  appeal  will  be  dismissed. — Frazier  v. 
Hocker.  149  P.  1181. 

IX.  SUFERBEDEAS  OR  STAT  OF  FBO- 

OEEDINOS. 

$=3459  (X.M.)  Executors,  administrator^  and 
others,  specified  In  Laws  1907,  c  57,  S  17,  may 
supersede  a  judgment  against  them  only  when 
they  have  sued  out  an  appeal  or  writ  of  error 
within  60  days  from  entry  thereof.— Sakariason 
V.  Mechem,  149  P.  352. 

iS=»460  (Okl.)  The  right  of  appeal  does  not  de- 
pend on  the  giving  of  a  supersedeas  bond, — 
t>tate  V.  District  Court  of  Marshall  County, 
149  P.  240. 

^=»477  (N.M.)  Where  an  administrator  seeks 
to  supersede  a  judgment  against  him  by  suin^ 
out  an  appeal  five  months  after  entry  of  the 
judgment,  he  is  not  entitled  to  an  order  of  tbe 
Supreme  Court  directing  the  trial  judge  to  per- 
mit a  supersedeas.— Sakariason  v.  Mecliem,  149 
P.  352. 

X.  RECORD  aub  raociBEbnros  nov 

IK  REOOBD. 
(A)  Hatters  to  be  Shown  by  Record. 

^=>50l  (Or.)  Where  the  bill  of  exceptions  does 
not  show  any  exception  taken  to  any  ruling  at 
the  trial  or  to  the  findings,  the  Supreme  Court 
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cannot  consider  the  correctness  of  the  ruling 
or  the  sufficiency  of  the  eTidence.^m)a8Bity  t. 
Wilson,  140  P.  101& 

(B)  Scope  and  Contents  of  ReAord* 

<^SI6  (Okl.)  Under  Rev.  Laws  1910,  8  5146, 
the  record  proper  is  made  up  of  the  petition, 
process,  return,  pleadings  subsequent  thereto, 
reports,  verdicts,  oMers,  and  judgments. — Cal- 
lahan V.  CaUahan,  149  P.  13S. 
4=»5I8  (Cal.)  The  answer  on  which  the  case 
was  tried  held  part  of  the  judgment  roll,  and  it 
should  on  appeal  be  incluoed,  notwithstanding 
the  refusal  of  defendant's  motion  for  a  continu- 
ance and  leave  to  plead  again.— linctdn  County 
Bank  v.  Petterman,  149  P.  811. 
€=>528  (Cal.)  The  motion  for  new  trial,  though 
printed  in  the  transcript,  cannot  be  considered, 
where  not  authenticated  by  any  statement  or 
bill  of  exceptions. — Lincoln  Connty  Bank  t.  Fet- 
tierman,  149  P.  811. 

<0)  IfeecMltr  of  Bill  of  Elxe«ptlon«,  Cmmm, 
or  StKtemeBt  Faets. 

^=»544  (OkL)  Errors  of  law  occurring  at  the 

trial  cannot  be  considered  merely  on  the  trans- 
cript of  the  record,  and  without  a  case-made 
or  bill  of  exceptions. — Irwin  t.  First  Mat.  Bhak 
of  Madill,  149  P.  1081. 

<&S9544  (Okl.)  The  denial  of  a  new  trial  and 

giving  of  instructions  cannot  be  considered  on 
merely  on  a  transcript  of  the  record,  and  with- 
out a  case-made.— Lewis  t.  Leitclifield  CSothing 
C(h,  149  P.  1135. 

(D)  Contents,  Mailing,  and  Scttleaacnt  of 
Case  or  Stat«meBt  of  Faets. 

«=»564  (Okl.)  Where  60  days  were  allowed  to 
make  and  serve  a  case-made,  held,  that  the 
court  had  power,  within  the  00  days,  to  enter 
an  order  extending  the  time  30  days  from  the 
sixty-second  day.— Ball  v.  Freeman,  149  P.  1158. 

Where,  on  the  fifty-ointb  day  of  the  60-day 
period  allowed  for  making  and  serving  a  case- 
made,  the  court  granted  an  order  extending  the 
time  30  days  from  the  sixty-second  day,  held 
that  such  order,  to  make  it  effective,  would  be 
construed  as  extending  the  time  32  days  from 
the  60  days  originally  allowed.— Id. 
«=9565  (Okl.)  On  review  by  petition  in  error 
with  case-made  attached,  the  case-made  must 
be  served  on  all  parties  required  to  be  joined 
either  as  plaintiffs  or  defendants  in  error.— 
Grimes  v.  West,  140  P.  135. 
«=>565  (Okl.)  Where  the  case-made  is  not  filed 
below  or  properly  certified  as  a  tnuiscript  of 
the  record,  the  appeal  will  be  dUmiased.— Can- 
field  V.  Bell.  149  P.  1088. 
^»565  (Okl.)  Where  the  case-made  was  not 
served  within  IS  days,  and  an  order  was  made 
on  liebalf  of  two  m  the  three  defendants  ex- 
tending the  time,  and  the  case-made  was  not 
served  on  the  third  defendant  or  such  service 
waived,  amendments  suggested,  or  appearance 
entered  by  her,  held,  that  the  appeal  will  be 
dismissed  for  want  of  necessary  parties^— 
Springfield  V.  Thompson,  149  P.  1098. 

Naming  of  defendant  as  defendant  In  error 
in  petition  in  error  and  issuance  and  service  on 
her  of  summons  in  error  held  not  to  cure  failure 
to  serve  her  with  the  case-made. — Id. 
•»S65  (Okl.)  Where  the  case-made  was  not 
served  on  a  remonstrator  who  was  a  necessary 
party,  the  appeal  will  be  dismissed.— Moser  v. 
Board  of  Trustees  of  Town  of  Thomas,  149  P. 
1148. 

«=»567  (Okl.)  An  order  extending  time  for  sug- 
gesting amendments  oC  a  case-made  beyond  the 
six  month  period  allowed  by  Laws  1910-11,  c 
18,  held  not  void  where  it  requires  that  a 
case-made  be  made  and  served  within  the  six 
months.— First  Bank  of  Maysville  v.  Alexan- 
der, 149  P.  162. 

A  case-made  filed  within  six  months  held 
ralid,  tboagh  an  order  eztendiiic  time  allowed 
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more  than  six  months  within  which  to  soggest 
amendments,  where  defendant  In  error  waived 
the  provision  relative  to  amendments.— Id. 

«=>567  (OkL.)  Where,  on  an  application  to  the 
Supreme  Court  under  Rev.  Laws  1910,  {  524T, 
for  a  further  extension  of  time  in  which  to 
prepare  and  serve  the  case-made,  it  appeared 
that  the  trial  court  had  not  refused  to  allow  a 
reasonable  time  therefor,  the  appllcatitm  will 
be  denied.- Irwin  t.  First  Nat.  Bank  of  Madill. 
149  P.  lOSl. 

<S=:>567  (Okl.)  An  order  extending  the  time  in 
which  to  make  and  serve  a  case-made,  when 
made  immediately  following  the  sustaining  of 
an  objection  to  the  introduction  of  any  evidence 
and  dismissal  of  the  case  and  before  the  filing 
of  a  motion  for  new  trial,  held  not  premature, 
where,  the  case  was  not  <aie  requiring  a  mo- 
tion for  new  triaL— BUnnetonka  Oil  Co.  r. 
Cleveland  Vitrified  Brick  Co.,  149  P.  11B& 
«=>567  (Okl)  The  case  made  to  review  an  or- 
der entered  on  motion  must  fa«  settled  within 
15  days  from  the  entry  of  the  order  not  with- 
in that  time  after  the  overroling  of  a  motion 
of  a  new  trial,  whi<A  was  nnnecessan. — Robe  t. 
Fullerton- Stuart  Lumber  Co.,  14»  P.  1157. 
«=»569  (OkL)  The  rule  that  the  term  of  a  judge 

Sro  tempore  ceases  on  expiration  of  the  time 
xed  for  suggesting  amendments  to  case-made 
held  not  to  apply  to  the  term  of  a  regularly 
elected  district  judge  who  is  assigned  to  hold 
court  in  another  district  under  (Jonst.  ut,  7, 
i  9.-Curlee  v.  Ruland.  148  P.  1149. 

(F)  Waklwg,    Form,    and    ll«««XaltoB  mt 
Transerlpt  or  Return. 

€=601  (Okl.)  Filing  of  petition  in  error  with- 
out case-made  and  transcript  attached  AeM  in- 
sufficient to  authorise  a  rerlew^— Callahan,  t. 
CalUhan,  149  P.  186. 

(G)  Authentication  and  Oertlfleatloa. 

®=»6[2  (CaLApp.)  Court  rule  39  not  applying 
to  orders  from  which  an  appeal  could  not  be 
taken,  a  ruling  of  the  court  on  plaintalTs  mo- 
tion to  reopen  the  case  held  safficieDtly  aathen- 
ticated  to  be  reviewed.— Phenegar  v.  FaoUni, 
149  P.  1008. 

^=>6I2  (Or.)  A  transcript  purporting  to  be  a 
rehearsal  of  the  proceedings  at  trial,  certified 
only  by  the  official  reporter  and  not  even  in 
the  form  for  a  bill  of  exceptions,  cannot  l»e 
considered.— Hobson  v.  O'Connor,  149  P.  S3. 
1^613  (Mont)  A  so-called  bill  of  exceptions 
on  motion  for  a  new  trial  without  notation  i>t 
service,  settlement,  or  filing  will  not  be  con- 
sidered on  appeal,  since  it  is  not  aatiKnticaMd. 
—Joyce  V.  McDonald,  140  P.  953. 

(H>  Traaaaaiseian*  Filing,   PrtaUn«,  wd 
Serrlea  •t  Ooylas* 

«s>62l  (Or.)  An  appellant  was  not  aitltM  to 
file  a  transcript  or  abstract  until  the  expiration 
of  the  time  to  except  to  sureties  on  the  under- 
taking had  expired,  and  the  filing  d  the  tran- 
script before  such  time  was  nremator^  and 
gave  the  Supreme  Court  DO  Junsdictlon.— Orsf 
V.  Pearcy,  149  P.  532. 

«=>624  (Or.)  Under  U  O.  L.  i  654.  as  amended 
by  Laws  1913.  p.  618,  extension  of  time  for  fil- 
ing of  transcript  is  not  effectual  whwa  not  made 
within  time  allowed  by  law  to  file  transcript. — 
Gross  V.  Gage,  149  P.  939. 

(I)  Defects,  Objections,  Ameadmeat.  aad 
Correct  lou. 

^635  (Okl.)  Where  the  record  fails  to  con- 
tain a  copy  of  the  final  order  or  judgment 
sought  to  he  renewed  the  appeal  will  be  dis- 
missed.—In  re  Cochran's  Estate,  149  P.  1089. 
^635  (Okl.)  Where  the  answers  of  witnesses 
who  testified  by  aid  of  a  plat  could  be  onder- 
stood  by  reference  to  the  plat,  which  aoeont- 
panied  the  case-made,  held,  that  the  appeal  will 
not  be  dismissed  on  the  ground  that  the  caae- 
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Buide  did  not  contain  all  13i»  evidence^-^Uer 
T.  Marriott,  149  P.  1164. 

4=*637  (MtHit)  Failure  to  comply  with  Supreme 
Court  rule  7,  subd.  3  (44  Mont,  xzx,  129  Fac.  zi), 
requiring  the  bill  of  exceptions  to  state  the  evi< 
dene«  In  the  form  of  question  and  anawer,  is  not 
fatal  to  the  appeal,  where  tta  merits  are  other- 
wise appaient— Koopman  t.  tiansolf,  149  P. 
491. 

<e='649  (OU.)  Where  the  right  to  sugcest 
amendments  to  a  case>made  was  not  waived, 
held,  that  an  order  fixing  a  time  to  su^st 
amendments  less  than  the  three  days  allowed 
hy  Bev.  Laws  1910,  !  5242,  was  void,  and  the 
case-made  could  not  be  considered.— Stockton  r. 
Baaa.  149  P.  1131. 

^657  (Ohl.)  Under  Her.  Laws  1910.  !  S243, 
the  Supreme  Court  may  permit  the  case-made 
to  be  withdrawn  for  correction  by  incorporat- 
ing therein,  under  direction  of  the  trial  Jndge, 
matters  omitted  therefrom.— Blidland  valley 
Ry.  Co.  T.  Berry,  149  P.  242. 

{K)  llvejitloBS  FresenteA  for  HsTfow, 

<t=367l  (Arix.)  Where  the  denial  of  defend- 
ant's motion  to  set  aside  the  appointment  of 
a  guardian  ad  litem  for  the  plaintiff  was  as- 
signed as  error,  and  such  motion  was  not  verl- 
fied,  only  the  groonds  for  the  setting  aside  of 
the  appointment  apparent  on  the  face  of  the 
pap«ra  were  properly  before  the  court  for  re- 
view.—Arizona  Eastern  K.  Co.  Carillo,  140 
P.  313. 

4=»67l  (OaLApp.)  Where  the  evidence  was  not 
set  ont  in  the  record,  the  appeal  was  on  the 
judgment  roll,  and  the  appellate  court  could 
consider  only  the  papers  and  records  constitut- 
ing it.— Diets  V.  Scott,  149  P.  775. 

^»67 1  (Okl.)  A  transcript  of  the  record  prop- 
er, when  filed  in  the  Supreme  Court  with  a 
petition  in  error,  confers  jurisdiction  on  the 
Supreme  Court  to  review  any  cirors  apparent 
on  tbe  face  thereol— Gallahan  v.  Callahan,  149 
P.  136. 

A  certified  copy  of  the  final  order  or  judg^ 
ment  in  a  case  is  not  a  transcript  of  the  rec- 
ord snch  as  autborizea  the  Supreme  Conrt  to 
review  ernm  apparent  on  the  face  of  the  rec- 
ord.—Id. 

4s»67l  (Oltl.)  Only  such  qnestionB  as  appear 

on  the  record  proper  win  be  considered  where 
the  case  is  brought  up  by  petition  in  error  and 
transcript— Gourley  v.  Williams,  149  P.  229. 

«=367l  (Okl.)  In  the  absence  of  a  recital  that 
the  record  contained  all  the  evidence,  an  as- 
■isnment  of  error  necessitating  an  ezamination 
of  the  evidence  will  not  be  considered. — Wash- 
ingtoB  County  Abstract  Co.  t.  Harris,  149  P. 
1076. 

•s>688  (Wash.)  Alleged  mlscondact  of  counsel 
in  addressing  jnry  cannot  be  predicated  npon^  and 
will  not  be  considered  upon,  affidavits  submitted 
in  support  of  a  motion  tor  new  trial,  where  the 
statement  of  fact  does  not  disclose  the  improper 
language  er  the  rulings  thereon. — Garner  v. 
SpaJt,  149  P.  647. 

«=»690  (,0r.)  Under  U  O.  L.  {  171,  exceotiwi 
to  a  ruling  on  evidence  will  not  be  oinsiaered 
unless  tbe  pill  of  exceptions  contains  so  much  of 
Uie  evidence  as  will  enable  the  court  to  under- 
stand the  question  raised.— Raiha  v.  Coos  Bay 
Coal  &  I-^iel  Co..  140  P.  940. 

Error  in  an  instruction  inipr<n)W  nnder  any 
view  of  the  law  is  reviewable,  tbongh  no  testi- 
mony is  incorpcurated  in  bill  <rf  tteeptitms.— Id. 

(L)  Matters  Hot  Apparent  sf  Reeord. 

«=»7I4  (Colo.App.)  Though  the  court  is  not 
bound  to  do  so,  it  is  free  to  resort  to  the  orig- 
inal bill  of  exceptions,  when  dissatisfied  with 
the  abstract  thereof.— School  Dist  No.  76  In 
Weld  County  v.  Kirby,  149  P.  260. 


«=>7I4  (ColoJkpp.)  The  briefs  are  no  part  of 
the  record.— Fulton  Inv.  Co.  t.  Smith,  140  P. 

444. 

ZZ.  ASSIONHEIIT  OT  EBBOB8. 

^719  (OkL)  The  rule  tha^  where  error  ap- 
pears on  the  faoe  of  the  record,  no  excep- 
tion need  be  made  below  to  authorize  a  review 
on  petition  in  error  and  transcript,  does  not 
di^iwuse  with  the  necessity  of  a  proper  assign- 
ment of  auch  error* — Gonrley  t.  Williams,  149 
P.  229. 

4=^760  (OUJ  An  assignment  that  tiie  court 
erred  in  overruling  the  motion  for  new  trial 
raises  for  review  all  qneations  raised  in  that 
motion.— Rowsey  v.  Jameson.  140  P.  880. 
«=s>750  (Okl.)  An  assignment  of  error,  com- 

ftlaining  that  a  Judgment  is  contrary  to  law, 
■mits  the  inquiry  to  whether  the  pleadings  and 
findings  authorized  the  Judgment. — Mooney  v. 
First  State  Bank  of  Washingbm.  OU.,  149  P. 
U73. 

XH.  BBIEFB. 

^9757  (Okl.)  Rulings  on  instructions  cannot 
be  considered  where  plaintiff  in  error  does  not 
set  out  in  his  brief  in  totidem  verbis  the  in- 
structions complained  of.— First  State  Bank  of 
Addington  v.  Lattimer.  149  P.  1009. 
«=»761  (Okl.)  Briefs  filed  in  the  Supreme 
Court  should  cite  authorities  to  Bapp<»t  the 
contention  of  coun8el.^<»  t.  Butts,  149  P. 
1090. 

4E»765  (Idaho)  Attorneys  should  comply  widi 
the  Supreme  Court's  rules  as  to  serving  and 
filing  briefs,  and,  if  additional  time  is  required, 
should  apply  for  an  extension  of  time  before 
that  given  baa  expired.— Collman  v.  Wanamak- 
er,  149  P.  292. 

€=>767  (Idaho)  The  Supreme  Court  may  strike 
from  the  files  briefs  couched  in  language  disre- 
spectful to  the  court  and  court  officers  and  un- 
becoming an  attorney.— Anderson  T.  Coolin,  14B 
P.  286? 

«=>773  (Okl)  Where  plaintiff  In  error  neglects 
to  file  brief,  as  required  by  Supreme  Court  rule 
7  (137  Pac  ix).  the  appeal  wiU  be  dismissed.— 
Brown  v.  Thompson.  140  P.  122 ;  Redbnm  T. 
Same,  Id.;  Rounds  &  Porter  Lumber  Go.  v. 
Same,  Id.;  Sharp  v.  Same,  Id.j  Fleming  v. 
Same.  Id.  Sharp  Bros.  v.  Same,  Id. 

«=»773  (OU.)  Where  defendant  in  error  files 
DO  brief,  and  tJM  Mef  filed  by  plaintiff  in  er- 
ror reasonably  snstalns  the  asHgnmoits  of  er- 
ror, the  court  may  reverse  the  judgment  with- 
out searching  for  some  theory  to  sustain  it. — 
Midland  Valley  By.  Co.  v.  Uorton,  149  P.  131. 
«s»773  (OkL)  Where  defendant  im  error  has 
&iled  to  file  brief,  and  the  brief  of  plaintiff  in 
error  reasonably  tends  to  sustain  the  assign- 
ments of  error,  the  court  may  reverse  the  judg- 
ment, without  searching  the  record  for  some 
theory  on  whkh  to  sustain  it^St.  JLouis  A  S. 
F.  B.  Go.  V.  Metts,  149  P.  197. 
^773  (Okl.)  Where  defendant  in  error  fails 
to  file  briet  and  the  assignments  of  error  are 
reasonably  sustained  by  the  brief  filed,  the 
cause  will  be  reversed.— Lutes  t.  Stump(  149 
P.  210. 

«=»773  '(Okl.)  Where  defendant  In  error  fails 
to  file  brief  or  enmse  such  failure,  and  tbe  as- 
signments of  error  are  reasonably  sustained  by 
the  brief  filed,  tbe  cause  will  be  reversed. — St. 
Louis  &  S.  F.  Ry.  Co.  v.  Dirickson,  149  P.  219. 
^773  (OkL)  Where  appdlee  files  no  brief,  but 
appellant  files  a  brief  which  reasonably  tends  to 
support  the  assignments  of  error,  a  reversal  will 
be  ordered.— Eckes  v.  Luse,  149  P.  900. 
®==>773  (OkL)  Where  defendant  in  error  files 
DO  brief  and  gives  no  excuse  for  his  failure, 
tbe  Supreme  Court  will  reverse  if  tbe  assign- 
ments of  error  are  reasonably  sustained  by  the 
brief  of  plaintiff  in  error. — Carthage  Superior 
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Marble  &  Umestone  Co.  t.  Hugb  McLennen  & 
Co..  149  P.  1074. 

«=o773  (Okl.)  Where  plaintiff  in  error  baa  filed 
and  aerred  a  copy  of  a  brief  reasonably  8D«- 
taining  bis  aasignments  and  defendant  In  error, 
vithout  apparent  excuse,  has  failed  to  file  any 
brief,  the  judgment  may  be  sustained  without 
any  search  of  the  record. — St.  Louis  &  S.  F.  R. 
Co.  T.  Haworth.  149  P.  1086. 
«S3773  (Okl.)  Where  plaintiff  in  error  has  filed 
a  brief  reasonably  sustaining  its  assignments, 
and  defendant  in  error  has  neither  filed  a  brief 
under  Supreme  Court  rule  7  (137  Pac.  ix)  nor 
offered  an  excuse  for  his  failure,  the  court  may 
reverse  the  judgment  without  aearching  the  rec- 
ord.—Messer  &  Westbrocit  v.  White  Sewing 
Mach.  Co.,  149  P.  1097. 

«=>773  (OkL)  Where  plaintiff  in  error  has  filed 
no  brief,  as  required  by  Supreme  Court  rule  7 
(38  Okl.  vi,  137  Pac.  Ix),  the  judgment  will  be 
afnrmed.— Simmons  t.  Berryhlll,  149  P.  1131. 
€=>773  (Okl.)  Where  plaintiff  in  error  falls  to 
file  a  brief  as  required  by  Supreme  Court  rule 
7  j38  Okl.  vi,  137  Pac.  ix),  the  judgment  will  be 
affirmed.— Love  v.  Smith,  149  P.  1135;  Love- 
lace T.  WilwMi,  Id.  1144;  Hoberley  v.  Whitney. 
Id. ;  Bagsdale  t.  Davis,  Id. ;  Jones  t.  Tull,  Id. 
1189. 

9=9773  (Okl.)  Where  defendant  in  error  does 
not  file  brief  or  excuse  the  failure  and  the 
grounds  urged  for  reversal  are  reasonably  sus- 
tained by  the  brief  of  plaintiff  in  error,  the 
cause  will  he  reversed.— Young  v.  England 
Bros.,  149  P.  1141;  Abraham  t.  Byr^  Id. 
1147. 

Xm.  DISMI8SAI.,  WTTHDBAWAI.,  OB 
ABAia>OHMENT. 

«=>78l  (Cal.)  Under  Civ.  Code,  S  204,  and 
Code  Civ.  Proc.  {  1760a,  appeal  from  order 
appointing  guardian  held  to  be  dismissed  where 
ward  married  pending  the  appeal. — In  re  Am- 
brose, 149  P.  43. 

Inadvertent  appointment  of  guardian  of  mi- 
nor's person  as  guardian  of  her  estate  held  not 
to  prevent  dismissal  of  appeal,  where  guardian- 
ship of  her  person  had  been  terminated  by  her 
marrii^^Ia. 

^=9781  (Okl.)  Where  a  judgment  forecloses  a 
mortgage  against  G.  in  favor  of  B.,  and  S.,  a 
subsequent  inferior  mortgagee,  pays  R.'8  judg- 
ment, and  in  a  separate  suit  a  decree  of  fore- 
closure is  rendered  by  agreement  between  S. 
and  G.  for  the  amount  of  IL's  judgment,  and 
no  appeal  is  taken,  chi  motion  G.'s  pending  ap- 
peal from  R.'8  judgment  will  be  diBmlBsed. — 
George  v.  Robinson,  149  P.  1087. 
^»78l  (Wash.)  An  appeal  denying  an  injunc- 
tion restraining  defendant  from  forfeiting  plain- 
tiff's license  will  be  dismissed,  under  Insurance 
Code,  I  24,  amended  by  Laws  1915,  c.  177,  9  5, 
where,  pending  appeal,  the  provisions  under 
*hich  forfeiture  was  claimed  were  eliminated 
by  amendment  of  the  statute. — Standard  Fire 
Ins.  Co.  of  Hartford,  Conn.,  v.  Fishback,  140 
P.  W5. 

^=»786  (Okl.)  Where,  In  an  action  on  a  note 
defendant  filed  an  unverified  general  denial,  and 
judgment  was  rendered  for  plaintiff  on  the 
pleadings,  held  that  an  appeal,  stating  no  de- 
fense, will  be  dismissed  as  frivolona.— -Bilby  t. 
Cochran,  149  P.  143. 

€=>7S6  (Okl.)  An  appeal  which  the  record,  pe- 
tition in  error,  and  motion  to  dismiss  show  to 
be  frivolous,  will  be  di8ml8sed.~Holli8ter  t. 
Kory,  149  P.  1138. 

^801  (Or.)  Under  L.  O.  L.  8  1020,  as  amend- 
ed in  1911  (Laws  1911,  p.  126),  held,  that  a 
motion  to  dismiss  an  appeal  in  a  divorce  suit 
taken  by  the  district  attorney  would  be  over- 
ruled with  leave  to  renew  on  the  argument. — 
Smythe  v.  Smythe,  149  P.  516. 

«S3803  (Wash.)  Dismissal  of  appeal,  held  not 
to  make  jadgment  appealed  from  the  judgment  of 


the  Supreme  Court  so  as  to  deprive  the  trial 
court  of  power  to  modify  or  vacate  it— State 
V.  Superior  Court  of  Franklin  County,  148  P. 
321. 

ZV.  HEABIKO  AND  BEHEABIHO. 

9=^832  (Cal.)  A  petition  for  rehearing  present- 
ing arguments  and  points  not  made  in  the  brief« 
on  which  the  case  was  originally  submitted  will 
not  be  considered.— Prince  v.  Hill,  149  P.  S78. 

XVI,  REVIEW. 
(A)  Scope  and  Bixtemt  In  Gea«raL 

'fX=>842  (Cal.)  The  claim  that  a  finding  of  a 
court  or  jury  is  without  support  in  evidence 
presents  a  question  of  law,  rather  than  of  fact. 
—Great  Western  Power  Co.  v.  Piltsbury,  149 
P.  35. 

<8=»843  (Colo.)  Whether  court  improperly 
granted  motion  to  make  complaint  more  spetific, 
held  immaterial  where  plaintiff  amended  and 
appealed  from  judgment  sustaining  demurrer 
to  amended  complaint. — Springer  T.  City  Bank 
&  Trust  Co.,  149  P.  253. 
<S='843  (Okl.)  Abstract  questions,  disconnected 
with  the  granting  of  actual  relief,  will  not  be 
reviewed.— George  v.  Robinson,  149  P.  1067. 
«=»854  (CaLApp.)  The  sustaining  of  a  demor- 
rer  upon  specific  grounds  cannot  be  disturbed  on 
appeal,  where  it  appears  that  any  of  the  objec- 
tions taken  to  the  complaint,  even  tbougfa  other 
than  those  deemed  valid  by  the  trial  judge,  are 
good.— Des  Granges  v.  Crall,  149  P.  777. 
4=»854  (ColcApp.)  Where  a  verdict  was  prop- 
erly directed,  the  judgment  will  be  affirmed, 
though  the  cause  assigned  by  the  trial  court 
for  directing  the  verdict  was  iiwuffideut.— Cal- 
kin V.  Matz,  149  P.  270. 

^3854  (Mont)  An  order  dismisstnc  petition  to 
revoke  letters  of  administration  wilt  be  affirmed 
if  warranted  by  the  face  of  the  record,  though 
the  trial  court  based  its  decision  on  an  erro- 
neous ground.— In  re  InfeUse'a  Etitate,  1^  P. 
365. 

^»854  (Or.)  An  appellate  court  will  affirm 
a  correct  decision  of  the  trial  court,  thou^ 
based  on  erroneous  reasoning.— Bobart  T.  Pax^ 
ker,  149  P.  8S. 

(B)  InterloevtoiTi  CollBtarid,  and  Bappl** 
Btentarr  Prooeediaca  and  ttuestlnaa. 

^»872  (CaLApp.)  On  appeal  from  judgment 
foreclosing  a  mortgage,  intermediate  orders  of 
trial  Court,  and  certain  papers  not  part  of  judg- 
ment roll,  uncertified  by  the  trial  judge,  Acta 
not  to  be  considered  by  appellate  court, — Diets 
T.  Scott,  149  P.  775. 

IV)  Parties  Bntltlcd  to  Alleve  Emtv. 

«=>882  (CaLApp.)  A  plaintiff,  who  elicited  evi- 
dence as  to  defendant's  claim  by  answer  that 
the  warranty  of  title  in  a  bUl  of  sale  was  in- 
serted by  fraud  or  mistake,  cannot  on  appeal 
object  to  the  court  acting  on  such  evidence, 
though  the  answer  was  insufficient.- Elsom  T. 
Neff,  149  P.  375. 

«=:»882  (N.M.)  Plaintiff  cannot  object  that  a 
defendant,  who  is  neither  a  necessary  nor  a 

Eiroper  party,  has  no  right  to  appeal.— HcMil- 
en  v.  Boatright,  14&  P.  SOB. 

€=»882  (Wash.)  In  a  guardian's  action  to  re- 
cover the  amount  of  hla  insane  ward's  che<^  to 
defendant's  order,  any  error  in  admission  of 
probate  proceedings  held  invited,  and  not  avail- 
able to  defendant.— Gardner  v.  Spalt,  149  P. 
647. 

<&=3884  j;Mont.)  Where  the  trial  court  has  lost 
jurisdiction,  that  counsel  for  the  adverse  party 
has  complied  with  an  order  refusing  a  new  trial, 
conditioned  upon  remitting  part  <^  the  judg- 
ment, does  not  preclude  them  from  questioning 
the  court's  power  to  make  it— Evans  v.  Oxegoa 
Short  Line  B.  Co.,  149  P.  715. 
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(E)  PrcaamptfoBa. 

<8=>90l  (Mont)  On  appeal  from  a  denial  of  a 
new. trial  for  misconduct  of  the  jury,  it  will 
be  presumed  that  the  court's  rulinira  were  cor- 
rect, and  the  burden  is  upon  appellant  to  pre- 
sent a  record  which  orerthrows  sach  presomp- 
tioQ.— Great  Morthem  By.  Ca  t.  Benjamin,  149 
P.  968. 

«=>9QI  (Okl.)  Where  idaiutiff  in  error  does 
not  affirmatively  show  error,  the  jadfrment  will 
be  affirmed.— Ball  v.  Freeman,  149  P.  115S. 
^=>907  (CaLApp.)  Where  findings  below  sus- 
tained judement,  in  the  absence  of  a  record  show- 
ing the  evidence.  It  was  to  be  presumed  on  ap- 
peal that  the  eridence  supported  the  findings. 
— Dietz  T.  Scott,  149  P.  775. 
^=9907  (Colo.App.)  The  appellate  court  will  as- 
sume that  the  evidence  supported  the  court's 
finding  and  judgment,  provided  that  the  Judg- 
ment was  aathorized  by  the  allegations  of  the 
complaint  under  any  conditions  of  proof. — Gregg 
V.  Hayes,  149  P.  1050. 

«=>9Q7  (Okl.)  A  finding  of  fact  will  be  presum- 
ed to  be  correct,  where  the  evidence  is  not 
brought  up  by  case-made.— Washington  County 
Abstract  Co.  v.  Harris,  149  P.  1075. 
^=^926  (Or.)  In  the  absence  of  evidence  in  the 
bill  of  exceptions  as  to  a  witness'  qualifications 
to  testify  to  the  strength  of  wire,  except  that 
he  had  long  experience  in  his  employment  bring- 
ing the  matter  to  bis  notice,  the  court  would  as- 
sume that  he  was  qualified,  and  that  the  jury 
had  no  general  knowledge  of  the  subject. — Evan- 
sen  V.  Grande  Ronde  Lumber  Co.,  149  P.  1036. 
^=3927  (Wash.)  On  appeal  from  a  jud^ent  of 
nonsuit,  the  court  must  take  the  plaintiffs  evi- 
dence as  true.— Matbis  v.  Granger  Brick  &  Tile 
Co.,  149  P.  3. 

4»930  (Wash.)  In  an  action  to  recover  money 
realized  by  defendant  on  check  drawn  in  her 
favor  by  plaintiff's  insane  ward,  it  would  be 
preaumed^  in  absence  of  a  contrary  showing, 
that  JurOTS  followed  an  instruction.— Gardner 
y.  Spalt,  149  P.  647. 

®=393l  (Colo.App.J  In  a  subsequent  creditor's 
suit  to  set  aside  a  fraudulent  conveyance,  though 
the  court's  findings  i|  favor  of  plaintiff  were 
general,  it  could  not  Be  assumed  that  it  found 
that  the  deed  was  made  in  trust  for  the  grantor, 
where  there  was  no  evidence  to  support  such 
finding.— Fulton  Inv.  Co.  v.  Smith,  149  P.  444. 
9^933  (Mont)  Where  it  affirmatively  appears 
from  the  record  that  the  court  has  lost  jurisdic- 
tion to  determine  a  motion  for  new  trial,  the 

{ (resumption  that  tJaa  proceedings  were  r^ular 
B  overcome.— Evans  T.  Oregon  Short  Une  R. 
Co.,  149  P.  715. 

<S=>93d  (Mont)  Where  the  motion  for  a  new 
trial  was  heard  and  denied  by  a  judge  called 
in,  bis  order  c&nnot  be  aided  by  those  presump- 
tions indulged  in  favor  of  a  like  order  made  by 
the  trial  judge.— Smith  v.  Barnes,  149  P.  963. 
0^934  (Kan.)  Where  no  special  findings  were 
made,  it  will  be  presumed  in  support  of  the 
ittdgment  that  the  court  found  against  appel- 
lant on  the  facts.— MeCord  t.  McConnell,  149 
P.  422. 

IV")  Discretion  of  Lower  Conrt. 

«ss>954  (Okl.)  The  refusal  of  a  temporary  In- 
junction wiU  not  be  reversed  in  the  absence  of 
an  abase  of  discretion.— Webb  y.  Bowman,  149 
P.  169. 

^=9957  (Idaho)  In  the  absence  of  an  abuse  of 
discretion,  the  order  made  on  an  application  to 
set  aside  a  default  will  not  be  disturbed.— Nues- 
tel  T.  Spokane  International  Ky.  Co.,  149  P. 
462. 

€=9970  (Okl.)  Admission  of  statements  as  part 
of  the  res  gesta:  held  not  reviewable  in  absence 
of  abuse  of  .discretion.—St  Louis  &  S.  F.  B. 
Co.  V.  Fick,  149  P.  1126. 


«=>97l  (Mont.)  Ruling  of  trial  court  on  lati- 
tude of  cross-examination  will  not  be  disturbed, 
except  for  manifest  abuse  of  discretion.— Con- 
way V.  Monidah  Trust,  149  P.  711. 
«=»977  (WaHh.)  Under  Rem.  &  Bal.  Code,  |S 
398,  399,  granting  new  trial  after  decision  by 
the  court,  will  not  be  disturbed  where  no  abuse 
of  discretion  appears.— ClaA  t.  Ellington,  149 
P.  350. 

9=»977  (Wash.)  An  order  granting  a  new  trial 
will  not  be  Interfered  with,  save  for  abuse  of 
discretion.— Wik  t.  King,  149  P.  640. 

(Q)  <kaes4lona  of  Pmet*  Terdlcte*  and  Fln«- 

^=9 1 00 1  (Okl.)  Findings  as  to  the  existence  of 
a  firm,  as  shown  by  admissions  of  the  alleged 

Partners,  will  not  be  disturbed.- Hoteling  v. 
IcOarty,  149  P.  142. 
4=3 1 00 1  {Okl.)  A  verdict  reasonably  sustained 
by  the  evidence  will  not  be  disturbed. — Eichoff 
V.  Russell,  149  P.  146. 

«=»I00I  (Okl.)  A  verdict  and  judgment  xea- 
Bonably  auppcffted  by  evidence  will  not  be  re* 
veiBed.— Farmers'  &  Merchants*  Bank  of  Moun- 
tain View  V.  Uaile,  149  P.  214. 
^=31001  (Okl.)  W^bere  there  was  evidence  rea- 
sonably tending  to  establish  an  issue  which  was 
submitted  under  proper  instructions,  the  verdict 
of  the  jury  is  conclusive  on  that  issue. — English 
V.  Thomas,  149  P.  906. 

«=>IOOI  (Okl.)  A  general  finding  by  the  trial 
court  in  favor  of  a  party  will  not  be  disturbed 
on  api>eal,  if  there  is  evidence  reasonably  tend- 
ing to  support  it.— J.  B.  hidgar  Grain  Co.  v. 
Kolp,  149  P.  1096. 

^9(002.  A  verdict  based  up<Hi  substantial, 

though  confiicting,  evidence,  will  not  be  disturb- 
ed on  appeal. 

—(Idaho)  Graham  v.  Cceur  D'Alene  &  St.  Joe 
Transp.  Co..  149  P.  509: 
(Mont)  Smith  v.  Barnes,  Id.  968. 
«=»I002  (Kan.)  Where  the  evidence  Is  conflict- 
ing, the  judgment  will  be  affirmed.— Samuel  t. 
Thomas,  149  P.  395. 

«=»I002  (Okl.)  A  verdict  reasonably  based  on 
confiicting  evidence  will  not  be  disturbed. — Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Garden,  149  P.  127. 
4=>I003  (Ariz.)  The  weight  of  evidence  is  ex- 
clusively for  the  jury.— I^adville  Mining  Co.  t. 
Hemphill,  149  P.  384. 

€=>I005  (Wash.)  An  order  refusing  a  new 
trial  on  conflicting  evidence  will  not  be  inter- 
fered with,  where  tlie  appellate  court  cannot 
say  that  it  is  againrt  the  pre_ponderance  of  the 
evidence.- Wik  v.  King,  149  P.  640. 
€=^1008  (Cal.)  In  reviewing  the  findings,  all 
conflicts  in  the  evidence  are  resolved  in  favor 
of  the  successful  party. — In  re  Cowell's  Estate, 
149  P.  809. 

^91008  (CaLApp.)  On  appeal  every  substantial 
conflict  in  teattmuny  must  be  resolved  in  favor 
of  the  findings.— Robertson  v.  Flnkler,  148  P. 
784 ;  Wcstphal  v.  Same,  Id.  785. 
«=>i008  (Okl.)  Special  findings  of  fac^  based 
on  oral  testimony  received  in  a  trial,  withoat  a 
jury,  are  conclusive  of  any  disputed  questions 
of  fact— Washington  County  Abstract  Co.  v. 
Harris,  149  P.  1075. 

<&=>I008  (Okl.)  A  finding  as  to  whether  an  at- 
torney of  record  was  authorized  to  appear  will 
not  be  disturbed.— Glenn  v.  Payne,  149  P.  1151. 

«=3l008  (Okl.)  Findings  that  funds  held  a 
garnishee  are  held  by  him  as  a  federal  officer 
will  be  affirmed,  unless  it  clearly  appears  that 
the  trial  court  committed  prejudicial  error  la 
a^^ing  the  law.- Manwell  T.  Grimes,  149  P. 

®=>IOIO  (Colo.)  In  an  action  to  enjoin  the  tak- 
ing of  ore  on  plaiutiil's  claim,  a  finding  that 
the  ore  was  in  a  vein  which  apexed  on  defend- 
ant's claim,  supported  by  evidence,  will  not  be 
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disturbed,  where  the  court  persoDallr  examined 
the  premisea.— KsseUtyn  v.  united  States  Gold 
Corporation,  149  P.  93. 

4=>I0I0  (Okl.)  A  judgment,  reasonabl;  BUstain- 
ed  by  evidence,  will  be  affirmed  where  the  only 
error  assigned  is  insufficiency  of  evidence. — 
Postoak  T.  JLee.  149  P.  155 :  Hnff  Sam&  Id. 
158;  laaftc  t.  Same,  Id.;  Peter  Same.  Id. 
^sslOlO  (Or.)  Findings  are  conclusive  on  ap- 

Se&l  unless  the  court  finds  that  there  is  no  evi- 
ence  to  support  them.— United  States  Fidelity 
&  Guaranty  Co.  t.  Martin,  1^  P.  1028. 
«=>IOII  (pal.)  A  finding;  on  evidence  Batwtan- 
tially  confiicting'  is  coucIuBive.— Brilea  v.  Paul- 
aou,  149  P.  169. 

«»IOII  (Cal.)  Where  there  !a  substantial  con- 
flict in  the  evidence,  the  findings  of  the  court 
below  must  l>e  upheld. — Brilea  v.  Panlson,  149 
P.  804. 

«s>(OM  (Wash.)  A  finding  by  the  court  on 
confilcting  evidence  will  not  be  disturbed  where 
not  ctearly  wrong. — Adams  t.  Hazeliifg,  149  P. 
S24. 

^=»I0I1  (Wash.)  There  being  competent  evi- 
dence to  support  it,  and  it  not  being  a^cainst 
preponderance  of  evidence,  the  court^s  finding 
on  conflicting  evidence  will  not  be  disturl>ed.— 
National  Suret?  Co.  v.  A.  C.  Fry  Co..  149  P. 
687. 

^»IOII  (Wash.)  A  finding  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal.— Stewart 
V.  Fit28immons,  149  P.  659. 
«=3lOI2  (Colo.App.)  An  appellate  coart  Is  not 
bound  to  sustain  a  finding  which  is  manifestly 
againBt  the  weight  of  the  evidence.— Fulton  Inv. 
Co.  T.  Smith,  149  P.  444. 

(H)  HarmlciB  Elrror. 

^=>I027  (Okl.)  Irregularities  not  affecting  sub- 
stantial rights  wilt  not  require  reversal  of  a  de- 
cree  which  fairly  settles  the  equities. — Kelly  v. 
West,  149  P.  002. 

4=9 1 029  (Or.)  Where  plaintiff  in  replevin  can- 
not recover  because  showing  do  right  of  imme- 
diate  possession,  he  cannot  complain  ckE  the 
action  of  the  court  in  ordering  a  return  of  the 
property  to  one  who  had  no  ngbt  thereto.— Bo- 
hart  V.  Parker,  140  P.  86. 

«=3i03l  (Mont.)  Where  three  counts  of  the 
complaint,  two  of  which  were  insufficient,  were 
submitted  to  the  jury,  it  cannot  be  presumed 
that  the  verdict  was  based  on  the  good  count 
so  aa  to  render  the  error  harmless.— Martin  v. 
Northern  Pac.  Ry.  Co.,  149  P.  89. 
•8=9 1 032  (Colo.App.)  It  is  not  sufficient  to  show 
abstract  error  in  an  instruction,  but  it  must  af- 
firmatively appear  that  it  was  prejudicial.— 
Gregg  V.  Hayes,  149  P.  1055. 
$=3 1 040  (CaJ.App.)  Error  in  overruling  a  de- 
murrer to  a  complaint  held  harmless,  where  de- 
fendant was  not  embarrassed  iu  his  defense  on 
the  facts.- Haberly  v.  Haberly,  140  P.  53. 
®»I046  (Mont.)  Where  the  jury  were  directed 
to  disregard  improper  remarks  of  presiding 
judge  complained  of,  though  no  request  therefor 
was  made,  error  was  not  available.— Conwaj  t. 
Monidah  Trust,  149  P.  711. 
®=>I046  (Mont.)  Error  in  stopping  cross-exam- 
ination is  without  prejudice,  where  the  court 
later  relaxed  its  ruling  sufficiently  to  permit  all 
proper  cross-examinaaon.— Gonwar  v.  Monidah 
Trust,  149  P.  711. 

€=>I048  (OkL)  Permlttlnc  an  answer  to  a  ques- 
tion calling  for  a  concnision  held  haxmleets, 
where  the  answer  made  was  a  statement  of  an 
obvious  fact.— Sulxberger  &  Bona  Co.  t.  Hoover, 
149  P.  887. 

4=>I050  (Cal.)  Iu  an  action  for  damages  for 
the  diveision  of  undergroubd  water  supplying 
springs  on  plaintiffs'  land,  where  the  evidence 
as  to  the  value  of  the  land  was  unsatisfactory, 
error' in  the  admission  of  evidence  as  to  value 
based  upon  the  gross  or  net  revenue  from  the 
land  was  prejudiciaL— Da  Freltas  t.  Town  of 
Sulsan.  1^  P.  563. 
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€=»1050  (Okl.)  Improper  admission  of  secon- 
dary evidence  to  prove  a  rate  established  by  the 
Interstate  Commerce  Commission  held  to  re- 
quire a  reversal  in  an  action  for  overchaifea* 
where  this  was  the  only  evidence  tending  to 

£rove  such  rate.~Chicago,  R.  I.  &  P.  Ry.  <jq.  r. 
hamplin  liumber  Co.,  149  P.  119. 
4=s>l050  (Or.)  In  an  action  against  a  logging 
company,  operating  a  railroad  whereon  a  serv- 
ant was  killed  while  walking  logs  on  a  moving 
train,  opinion  evidence  of  the  superintendent 
that  it  was  not  necessary  for  the  train  crew 
to  travel  cars  in  motion  held  not  prejudicial. — 
Evansen  v.  Grande  Ronde  Lumber  Co.,  149  P. 
1035. 

<3=^i050  (Or.)  The  admission  of  corroborative 
evidence  which  had  no  substantial  influence  on 
the  determination  was  harmless.— Smith  T.  Na- 
tional Surety  Co.,  149  P.  1040. 
<S=3i050  (Wash.)  In  an  action  by  the  guardian 
of  an  insane  ward  to  recover  amount  of  the 
ward's  check  in  defraidant's  favor,  the  admis- 
sion of  an  identified  letter  and  answer  thereto, 
white  containing  matter  that  was  Immaterial, 
held  not  prejudicial  to  defendanL — Gardner  r. 
Spalt,  149  P.  647. 

«=>I05I  (OkL)  Admlsrion  of  evidence  of  the 
good  repatatlim  of  Insured  hdd  not  ground  for 
reversal,  where  it  merely  tended  to  prove  a  fact 
already  presumed,  and  the  evidence  that  de- 
ceased came  to  his  death  by  a  self-inflicted  gun- 
shot wound  was  rircumatantial.— National 
Council,  Knlgfata  and  Ladies  of  Seeari^,  r. 
Owen,  149  P.  231. 

^=»I052  (Okl.)  Error  in  admission  of  evidence 
aa  to  measure  of  damages  for  breach  of  warran- 
ty by  the  seller  is  harmless,  where  the  jury 
found  no  breach. — People's  Ice  &  Fnd  Oo.  t. 

Serat,  140  P.  870. 

<8=9l052  (Okl.)  Error  in  admitting  a  bond  In 
evidence  before  its  execution  was  proven  held 
cured  by  the  Introduction  of  evidence  that  de- 
fendants admitted  signing  the  bond.— Moore  t. 
Leigh-Mead  &  Co.,  149  P.  1129. 
4=3(054  (Cal.)  Error  In  admitting  evidence  la 
harmless,  where  the  courhdoes  not  base  its  find- 
ings thereon.- Prince  v.  HUl,  149  P.  57& 
$=>IO50  (Cal.)  In  actlnl  to  recover  share  of 
profits  provided  by  ctmnset  of  employment, 
where  it  became  the  court's  duty  to  decide  the 
issues,  the  sustaining  of  objections  to  questious 
to  expert  witness  as  to  correctness  of  the  state- 
ment of  profits  held  not  prejudicial  to  defend- 
ant^-Hntixi  T.  BMnlllard  Brick  Oo.,  Itf  P. 
818. 

€=»I056  (OkL)  Error  in  exclusion  of  evidence 
as  to  measure  of  damages  for  breach  of  warran- 
ty by  the  seller  is  harmless,  where  the  jury 
found  no  breach.— People*!  loe  &  Fuel  Co.  t. 
Serat,  149  P.  870. 

4=3>I058  (CalJlpp.)  The  sustaining  of  an  ob- 
jection to  a  question  was  harmless,  If  erroneous, 
where  other  questions  making  the  same  InqulTT 
were  allowed.— Pbraegar  t.  Pa<dinL  149  P. 

1008. 

4=>I058  (Idaho)  A  refusal  to  permit  plaintiff 
to  prove  on  rebuttal  a  certain  convenanon  AeM 
not  error,  where  such  conversation  was  fune 
into  on  the  direct  examinatifm.— Ruble  v.  Bn»- 
by,  149  P.  722. 

^91060  (Idaho)  Misctwdnct  of  ooanad  does 
not  require  a  reversaL  unless  ft  influenced  the 
jury  to  appellant's  detriment- Therianlt  v.  Cal- 
ifornia Ins.  Co.  of  San  Francisco,  149  P.  710; 
Same  v.  Springfield  Fire  &  Marine  Ins.  Co.,  Id. 
722. 

4=:3|062  (Kan.)  Refusal  to  submit  the  question 
of  one  defendant's  liability  for  punitive  dam- 
ages whose  offense  was  less  than  the  other  held 
not  ground  for  reversal,  where  the  jury  found 
no  punitive  damages  against  the  other  defend- 
ant—Moore T.  Wilson,  149  P.  730. 
^s>l064  (Or.)  In  an  action  for  assault,  where 
the  testimony  and  instructions  showed  tikat  the 
iury  clearly  understood  wbicfa  of  two  aasaiilts 
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wajj  relied  upon  tor  recovery,  the  refusal  to  in- 
struct that  a  seccnd  assault  could  not  be  ao  re- 
lied avon  was  not  prejudicial  error. — Hounoan 
T.  Peterson.  149  P.  688. 

«s>l06S  iCotaJipp.)  In  an  acti(»i  tor  damages 
to  growing  crops,  errtmeous  instructions  on  the 
measnre  of  damages  are  prejudicial,  where  the 
award  could  not  be  justified  under  the  evidence. 
— Koberts  T.  Lehl,  149  P.  851. 
«=>I066  (OkiJ  Giving  of  an  instruction  on  a 
material  iMoe  not  raued  by  the  pleadings  Aeld 
eround  for  reversaL— Levy  t.  Gross,  149  P. 

®=>I066  (Obi.)  The  giving  of  an  instruction 
stating  a  correct  principle  of  law,  but  inap- 
plicable to  the  issues,  is  not  ground  tot  reversal, 
unless  it  misled  the  Jun.— Chickasaw  Compress 
Co.  V.  Bow.  14©  P.  ildft 

«s>l067  (Okl.)  Refmal  to  submit  the  theory  of 
contributory  negligence  supported  by  the  evi- 
dence in  a  passeneer's  action  for  injuries  held 
ground  for  reversal.— Atchison,  T.  &  S.  F.  Ry. 
Co.  T.  Jamison.  149  P.  195. 

«=sl068  (Kan.)  The  giving  of  an  instruction 
on  a  feature  oC  the  case,  if  erroneous,  held 
harmless, '  where  that  feature  was  eliminated 
by  a  special  finding  snd  was  not  a  factor  in 
the  verdict.— Yard  v.  Gibbons.  149  P.  422. 

^3 1 068  (Kan.)  Erroneous  instmctiona  as  to 
the  rightfulnesa  of  defendanf  i  conduct  held  not 
prejudicial  to  plaiotifif,  where  the  jury  found 
that  the  acts  complained  of  were  wrongful  but 
caused  him  no  injury.— Moore  T.  Wilson,  149  P. 
739. 

^=>i09S  (Okl.)  Error  in  giving  or  refusing  in- 
structions as  to  measure  of  damages  for  breach 
of  warranty  by  the  seller  is  harmless,  where 
the  jury  found  no  breach. — People's  Ice  &  Fuel 
Co.  T.  Serat.  149  P.  870. 

«=3l07l  (GalJLpp.)  Where  the  court's  findings 
of  fact  support  judgment,  CMiflicts  between  con- 
clusions of  law  are  immaterial.— Phenegar'  t. 
Paollni,  149  P.  1006. 

(I)  Bnwv  WKlTetf  tm  Avpellmte  CoMrt. 


»I078  (Idaho)  Assignments  of  error  not  dia- 
cuased  in  the  brief  or  oral  argument,  and  in 
support  of  which  no  authorities  are  cited,  will 
not  be  considered.— Davenport  v.  Burk^  149  P. 
511. 

(K)  Sabaeqaent  Appeals. 

*»I097  (A^)  A  judgment  oo  a  former  ap- 
peal becomes  the  law  <a  the  case  on  a  Bubeequent 
appeaL— Bennie  v.  Becker-Franz  Co.,  140  P. 
749. 

^»I099  (Or.)  Judgment  on  defendant's  appeal 
trom  judgment  for  plaintiff  corporation,  neld 
not  cmiclusive  on  defendant's  second  appeal  on 
the  ground  that  the  action  was  abated  becanse 
five-year  period  allowed  plaintiff  corporation 
to  bring  suits  after  its  dissolution  had  expired 
at  time  of  second  trial. — Service  &  Writdit  Lum- 
ber Ca  v.  Sumpter  Valley  By.  Co..  1&  P.  5S1. 

XVIL  DETERMINATIOir  AND  DI8FO- 
UTXOH  OF  OAirSE. 

(B)  Aflrmance. 

^»II40  (Ubnt)  Where  evidence  of  loss  of 
earnings  was  improperly  received,  a  verdict  for 
plaintiff  cannot  be  upheld  aniess  he  will  remit 
the  amount  shown  to  have  been  lost.— Irving  v. 
Towa  of  Sievenaville,  149  P.  483. 

<0  Modlfleatloa. 

^>II5I  (Or.)  A  judgment  for  damages  for  as- 
sault will  not  be  reversed  for  an  erroneous  sub- 
mission of  expenses  for  medical  treatment,  where 
the  amounts  claimed  were  definite  and  could  eas- 
ily be  eliminated  from  the  recovery^Housman 
V.  I'etprson.  149  P.  538. 


(D)  Reversal. 

«=»II70  (Ariz.)  Under  Const  art  6,  {  22, 
court  held  not  entitled  to  reverse  a  judgment 
for  an  infant  plaintiff  on  account  of  plaintiff's 
late  filing  of  application  for  appointment  of 
guardian  ad  litem,  or  such  guardian's  late  con- 
sent to  act— Ariionm  Eastern  B.  Co.  v.  Carlllo, 
149  P.  313. 

^^1170  (Ariz.)  Where  a  correct  result  was 
reached  by  the  jury  and  another  trial  with  a 
proper  diarge  could  not  change  the  result  tech- 
nical errors  in  the  charge  are  not  reversible. — 
Leadrille  Mining  Co.  v.  Hemphill,  149  P.  884. 

1 1 70  (Cal.)  Chanee  of  a  proceeding  in  man- 
damus under  Code  Civ.  Proc.  S§  1084,  1097,  to 
an  action  for  equitable  relief  or  for  damages  by 
an  amendment  to  the  complaint  held  not  ground 
for  reversal,  in  view  of  Code  Civ.  Proc.  |  475, 
and  Const  art.  6,  C  4^.— Franscioni  t.  Bole- 
dad  Land  &  Water  Co.,  149  P.  161. 

4s>ll70  (Colo.App.)  Under  the  common  count 
for  money  bad  and  received,  conceding  that 
proof  of  a  fraudulent  transaction  not  specif- 
ically alleged  is  a  variance,  it  would  not  be 
ground  for  reversal  under  Idiws  1911,  p.  17,  | 
20,  forbidding  reversal  for  technical  error. — 
Selkregg  v.  Thomas,  149  P.  273. 

^1170  fColo.App.)  A  failure  to  substantially 
comply  with  the  ordinary  procedure  prescribed 
by  me  Code  and  lales  for  making  up  uanes  and 
the  conduct  of  trials  is  a  denial  of  a  substantial 
right  entitling  a  parb*  to  a  ravnsaL — &elah- 
ton  V.  Campbell,  149  P.  448. 

170  (Idaho)  Under  Bev.  Codes,  |  42S1,  de- 
fects in  the  pleadings  or  proceedings  do  not  re- 
quire a  reversal,  where  they  do  not  affect  sub- 
stantial rights.— Schultz  T.  Rose  Lake  Lnmber 
Co..  149  P.  726. 

«=:»M70  (Nev.)  Under  Rev.  St  ||  G066.  6222. 
failure  of  jury,  in  action  for  damages  to  automo- 
bile in  collision  with  street  car,  to  find  whether 
plaintiff  could  have  turned  to  left  instead  of  to 
right,  as  he  did.  held  not  to  necessitate  rever- 
sal of  judgment  for  him. — Week  v.  Beno  Trac- 
tion Co.,  149  P.  65. 

«s>l  170  (Okl.)  Under  Bev.  Laws  1910,  I  6006, 
held  that  the  improper  overruling  of  a  demur- 
rer for  misjoinder  of  causes  of  action  does  not 
require  a  reversal,  where  demurrant  is  not 
harmed  thereby.- Kee  v.  Satterfield,  149  P.  243. 

^=>II7I  (Kan.)  A  reversal  will  not  be  ordered 
for  Jhilnre  to  award  nominal  damages.— Fisk  v. 
Neptune,  149  P.  692. 

4s>ll7l  (Mont)  Damages  awarded  for  person- 
al injury  on  erroneous  assumption  of  total  loss 
of  earning  power  held  not  to  evince  passion  and 
prejudice  but  to  show  a  miscalculation  which 
could  be  corrected.-^>>nway  v.  Monidah  Trust, 
149  P.  711. 

1 1 75  (OkL)  In  an  equity  case  in  which  the 

Sarties  are  not  entitled  to  a  jury,  the  Supreme 
ourt  may  examine  the  evidence  and  render 
such  judgment  as  it  shows  should  have  been 
rendered  by  the  trial  court— Wimberly  v.  Win- 
stock,  149  P.  238. 

^=>II75  (Or.)  The  Supreme  Court,  on  appeal 
from  a  judgment  for  defendant  in  an  action 
for  rent  tnust,  under  Const,  art  7,  |  3,  as 
amended  in  1910  (see  Laws  1911,  p.  7),  find  the 
reasonable  rental  value  from  toe  evidence  in 
the  record.— Martin  v.  Fletcher,  149  P.  895. 

^1176  (CaLApp.)  Where  the  error  is  in  the 
conclusions  of  law,  drawn  from  findings  sutii- 
cient  to  support  a  judgment  under  the  com- 
plaint, the  court  on  appeal  will  direct  the  prop- 
er judgment.— Yost  v.  Roui,  149  P.  781. 
<S=3|I76  (Olo.)  On  defendant's  appeal  from 
a  conditional  decree  quieting  title  in  plaintiff, 
where  it  appears  that  defendant  has  not  per- 
formed the  condition,  the  cense  will  be  remand- 
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ed,  with  directions  to  enter  a  decree  for  de* 
fendaot.— ThomBs  v.  Bell,  149  P.  247. 
«=»M77  (Kao.)  On  the  setting  aside  of  that 
part  of  a  verdict  allowing  attorney's  fees,  held, 
that  plaintiff  was  not  entitled  to  a  new  trial  to 
secure  punitive  damages,  where  he  had  invited 
the  error  by  asking  both  punitive  damages  and 
his  attorney's  fees. — Moore  t.  'Wilson,  149  P. 
730. 

(F)  M«nd»t«  and  Procacdinss  in  Lower 
Court. 

^sit  IB5  (Hont)  Decision  of  Supreme  Court  on 
appeal  is  the  law  the  case  on  a  subsequent 
trial.— Conway  t.  Monidah  Trust,  149  P.  711. 

«=»I207  (Wash.)  Where  appellate  court,  insult 
to  establish  partnership,  directed  decree  estab- 
lishing plaintiff's  half  interest  in  estate,  signing 
uf  judgment  by  trial  court,  adjudicating  fact  of 
partnershii)  and  describing  the  property,  but 
not  requiring  the  deceased  partner's  adminis- 
trator to  convey  half  of  the  partnership  estate, 
was  all  plaintiff  was  entitled  to.— State  v.  Su- 
perior Court  for  Spokane  County,  149  P.  666. 

XVXn.  IJABII.ITIES  ON  BONDS  AND 
UNDEBTAKINOS. 

«=>I236  (Wash.)  Under  Rem.  &  Bal.  Code,  8 
1739,  a  respondent  on  an  appeal  from  a  decree 
of  divorce  held  entitled  to  judgment  against  the 
sureties  on  the  bond  for  attorney's  fee  and 
amount  of  alimony  awarded.— WiUson  v.  Will- 
son.  149  P.  328. 

Upon  affinnanf%  of  a  decree  of  divorce,  It  Is 
not  essential  to  Include  a  judgment  against  the 
sureties  on  the  ap];wal  bond  in  the  opinion;  it 
being  sufficient  to  include  it  in  the  remittitur, 
since  the  warrant  for  such  judgment  is  found  in 
the  statute.- Id. 

Where  application  is  made  with  due  diligence, 
tlie  remittitur  from  the  Supreme  Court  on  af- 
firmance of  A  money  judgment  may  be  recalled 
and  corrected  so  as  to  include  a  judgment 
againat  0X9  sureties  on  the  appeal  bond.— Id. 

APPEARANCE 

See  Appeal  and  Error,  ®=»22;  Attachment, 
«=3210;    Judgment  «s>10S. 

4=s>6  (Idaho)  The  written  notice  of  appearance 
contemplated  by  Rev.  Codes,  8  4892,  la  a  writ- 
ten statement  Informing  plaintiff  that  defend- 
ant bas  appeared  and  submitted  himself  to  the 
court's  jurisdiction.- Domer  T.  Stone,  149  P. 
505. 

€=>8  (Idaho)  A  motion  that  a  nonresident  be 
required  to  give  security  for  coats  is  not  an  ap- 
pearance as  contemplated  by  Bev.  Codes,  {  4S92. 
— Domer  v.  Stone,  149  P.  506. 

«=a8  (Wash.)  Where  no  rule  had  been  entered 
against  defendant,  he  was  not  in  default,  and 
a  demurrer  was  an  appearance,  and  it  was  er- 
ror to  strike  it  out — State  v.  Superior  Court 
of  Pacific  County,  149  P.  16. 


APPLIANCES. 

See  Master  and  Servant.  <S=>100-124. 


APPLICATION. 

See  Payment 


APPOINTMENT. 

See  Eminent  Domain,  €=^226;  Executors  and 
Administrators,  «=7l7;  Infants,  ®=s>80,  82; 
Otficers,  «s>ll. 


APPRAISEMENT. 

See  Animals.  «=»32. 
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ARBITRATION  AND  AWARD. 

I.  BTTBICISSIOH. 

4=s>9  (WftidL)  A  demand  or  offer  to  arbttrate  « 
dispute  1b  a  conditicm  precedent  to  tbe  mainte- 
nance of  suit  on  a  contract  providing  for  a 
submission  to  arbitration. — Calnoan,  Denny  & 
Bwing  V.  Pedereon,  149  P.  25. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Error,  «=?261,  1060 ;  Criminal 
Law.  <S=»700,  721,  1037.  1043.  U71;  Trial, 
«=»121.  . 

ARREST. 

See  False  Imprioonment  <=»16. 

X.  IN  OIVH.  ACTIONS. 

«=»33  (Cal.App.)  A  "warrant"  is  a  process  Is- 
sued in  the  name  of  the  state,  directed  to  any 
sheriff,  constable,  marshal,  or  policeman,  com- 
manding him  to  arrest  and  take  into  custody 
the  named  defendant— PankewlGS  t.  Jeas.  140 
P.  997. 

ARSON. 

See  Indictment  and  Information,  4=>169. 

«=»22  (Or.)  Under  L.  O.  L.  S  1982,  an  indict- 
ment charging  arson  of  a  bam  must  allege  the 
owner  as  part  of  the  description  of  the  offenae. 
—State  V.  Moyer.  149  P.  84. 

ASSAULT  AND  BATTERY. 

See  Appeal  and  Error.  ^a»1064,  1151 ;  False 
Impriiaonment,  9=»15 ;  Homtcfae.  <S=b90,  100, 
116,  310. 

I.  Oim.  IiIABIUTT. 
ffi)  Action*. 

®=^34  (Or.)  Provocation  given  defendant  by 
plaintiff  leading  to  an  assault  can  mitigate  only 
punitive  damages,  not  those  compensatory  in 
their  nature.— Uousman  v.  Peterson,  149  P.  538. 
€=>43  (Or.)  In  action  for  assault,  refusal  to  in- 
struct that  plaintiff  could  not  recover  for  med- 
ical attendance,  as  there  was  no  evidence  of  the 
value  thereof,  held  error. — Housman  v.  Petetr- 
son,  im  P.  538. 

H.  CBIMINAI.  BE8PON8IBIUTT. 
(A)  Oltenaea. 

9=»58  (Okl.Or.App.)  Ordinarily  one  who  as- 
saults another  with  a  knife  or  other  sharp  in- 
strument should  be  prosecuted  under  Kev.  Laws 
1910,  S  2344,  defining  assault  with  a  danger- 
ous weapon,  not  under  2336,  deflning  assault 
with  intent  to  kill.— Blevins  v.  State,  IM  P.  925. 

ASSESSMENT. 

See  Eminent  Domain,  €='167 ;  Insurance,  C=> 
719,  730;  Munidpal  Corporations,  »jj10»- 
523,  638;  Taxation,  «s>31Sh^. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «S=>671,  719,  760,  773. 

ASSIGNMENTS. 

See  Bills  and  Notes,  <=s»3l6;  Dower,  «S9l07: 
Landlord  and  Tenant  €=>79;  Mines  and 
Minerals,  <S»74;  Mortgages,  <a»22g;  Ven- 
dor and  Purchaser,  «=>214. 

IV.  ACTIONS. 

®=3i37  (Or.)  In  an  action  against  a  surety  on 
a  logging  contract  evidence  held  to  support  a 
finding  tnat  the  contract  which  bad  been  as- 
signed, was  reassigned  to  plaintiff  befora  action 
was  brotisht.- Williams  T.  Pacific  Sniety  Co, 
149  P.  624. 
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ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS.  ' 

See  Bankraptey;  Ooiporations,  4»78. 

ASSUMED  NAMES. 

See  Muneo. 

ASSUMPSIT,  ACTION  OF. 

See  Action^  «=»27 ;  Work  and  Labor. 

ASSUMPTION. 

Of  lUk,  lee  Maetar  and  Servant,  ^208-217. 

ATTACHMENT. 

See  Evidence,  ^=»83;  Indeiiuiit7(  4=»14:  Jqa- 
ticea  of  the  Peace,  4=»197 ;  SlteriffB  and  Con- 
stables, €=>151. 

I.  Zf  ATUBE  AND  OKOUHDS. 

(A)  Hlltar«  of  Remedy,  C»n»eK  of  Action, 
KUd  Pnrtlea. 

€=>l  (Mont)  Attachment  is  clasBified  by  the 
Code  as  a  provisional  remedy,  and  is  a  sum- 
mitry proceeding  ancillary  to  the  action  in  which 
it  is  iffitied. — Dututb  Brewing  &  Malting  Co.  t. 
Allen.  149  P.  494. 

Under  Rev.  Codes,  §S  6656-6692,  writ  of  at- 
tachment held  of  statutory  origin  and  depend* 
ent  for  its  validity  upon  compliance  with  atat* 
utory  requirements.— Id. 

$=»M  (Mont.)  Where  property  is  sold  under  a 
contract  reserving  title  in  the  vendor  until  pay- 
ment of  the  purchase  price,  the  seller  does  not 
have  a  mortgage  or  lien,  within  Kev.  Codes,  I 
6t>56,  and  attachment  lies. — State  v.  Justice  oi 
Peace  Court  of  Billings  Tp.,  Yellowstone  Coan- 
ty.  149  P.  709. 

I¥.  WBIT  OR  WABBAMT. 

1^143  (Mont.)  Under  Rev.  Codes,  |  6656, 
writ  of  attachment  issued  prior  to  the  issuance 
of  a  valid  summons,  held  void. — Duluth  Brew- 
ing A  Malting  Co.  v.  Allen,  149  P.  494. 

VI.  PBOOEEDINOS  TO  SUPPORT  OB 
ENFOBCE. 

«=»206  (Mont)  Under  Rev.  Codes,  S  6515,  rnxm- 
mons  entitled  in  district  court  of  county  other 
than  that  in  which  action  was  pending,  held 
invalid,  and  not  to  sapport  attachment.— Du- 
luth Brewing  ft  Malting  Co.  r.  AUen,  149  P. 
494. 

Under  Rev.  Codes,  S  6516,  where  original  sum- 
mons was  void,  so-called  alias  aammons  held 
not  to  give  legal  effect  to  writ  of  attachment  ia< 
sued  and  served  before  such  lununona  was  ia- 
Bued. — Id. 

«=92iO  (Mont)  Under  Rev.  Codes,  S  6681.  gen- 
eral appearance  by  defendant  A«Id  not  to  pre- 
vent motion  to  discharge  attachment  fOr  inva- 
lidity of  summons.— Duluth  Brewing  &  Malt- 
ing Co.  Y.  Allen.  149  P.  494. 

X.  ZAABIUTIES  ON  BOKDB  OB  VB- 

DEBTAKINOS. 

4»345  (Wash.)  Where  property  Is  unlawfully 
attached  and  held  under  writ  ot  F.  and  writ  of 
T.,  it  is  immaterial,  regarding  liability  on  F.'s 
indemnity  bond,  that  claim  of  T.,  whose  at* 
turhment  was  prior,  exceeded  the  property's 
Tnlue.— National  Sarety  Co.  y.  A,  0.  Fry  Co., 
149  P.  637. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  ^688,  1008 ;  Bills  and 
Notes,  «=»1G0;  Contempt  «»60,  77;  Cor- 
porations, «S9194;  Criminal  Law,  <8=>628, 
700,  1(»7,  1043,  1171,  1186;  Indians,  «=»24; 


Infants,  4=>50;  Judgment,  «Bnl48:  Mort- 
gages, ^125,  581 ;  Receivers,  ;  Wit- 
nesses. «=>201. 

X.  THE  OFFIOE  OF  ATTOBZTET. 
(A)  Admlaslon  to  Fraelleo. 

«==>3  (Idaho)  Under  Rev.  Ck>des,  C  3994,  as 
amended  by  Laws  1911,  p.  338,  held,  that  the 
admission  of  attorneys  of  sister  states  and 
territories  to  practice  in  Idaho  rests  wholly 
with  the  Supreme  Court  and  that  the  admis- 
sion by  district  courts  is  unauthorized.— Ander- 
son T.  Coolin,  149  P.  286. 
4s»IO  (Idaho)  Nonresident  attorneys  who  are 
admitted  to  practice  under  Rev.  Codes,  8  3994, 
as  amended  by  Laws  1911,  p.  338,  and  desire 
to  appear  in  Idaho  courts  must,  under  section 
419S,  associate  themselves  in  good  faith  with 
a  resident  attorney,  who  shall  be  primarily 
answerable  for  all  proceedings. — Anderson  v. 
Coolin,  149  P.  286. 

4=9 1 1  (Idaho)  On  motion  the  Supreme  Court 
may  strike  from  original  flies  and  briefs  the 
name  of  a  nonresident  attorney  not  regularly 
admitted  to  practice  in  Idaho.— Anderson  v. 
Coolin,  149  P.  286. 

(B)  PvlTllocM,  DiaaMlltles,  mmM  Llablll* 
ties. 

€=33t>  (Wash.)  A  contract  for  the  dissolution 
of  a  law  partnership  held  to  require  the  con- 
tinulnp.  partner  to  account  for  contingent  fees 
collected  In  a  certain  case  pending  at  the  time 
of  diasointion.— Gray  v.  Stern.  149  P.  26. 

Under  a  contract  for  the  dissolution  of  a 
legal  partnership,  which  required  the  retiring 
partner  to  conduct  a  certain  case  and  entitled 
aim  to  part  of  the  fee,  he  can  recover  the  fee, 
though  no  further  work  was  necessary. — Id. 

A  continuing  law  partner  cannot  avoid  ac- 
counting, under  the  dissolution  contract  for 
fees  in  a  case  which  the  retiring  partner  was 
to  conduct,  on  the  theory  that  tiie  brief  written 
by  the  retiring  partner  became  the  continuing 
partner's  property. — Id. 

The  continuing  partner,  who  after  the  disso- 
lution of  the  firm  purchased  a  claim  pending  on 
contingent  fee.  need  account  to  the  retiring 
partner  only  for  the  agreed  compensation  oa 
such  claim.— Id. 

(O)  BaspeKSlon  mnd  Msliarmcnt. 

4=>44  (Colo.)  An  attorney  who  converts  to  his 
own  use  money  intrusted  to  him  by  clients  for 
specific  purposes  will  be  disbarred.— People  t. 
Kohtt.  1^  P.  249. 

AUTHENTICATION. 

See  Appeal  and  Error,  «=»612.  613. 

AUTOMOBILES. 

See  Appeal  and  Error,  4=91170;  Exemptions, 
«=)86;  Higltways,  «s3l86;  Municipal  (Cor- 
porations, ^700,  706. 

BAIL. 

n.  m  oBimHAi.  pboseoutionb. 

«=347  (Okl.)  A  justice  of  the  peace  cannot 
hold  a  preliminary  hearing  in  a  misdemeanor 
case  or  exact  bail  for  appearance  in  any  court 
other  than  the  district  court,  and  there  for 
felonies  only.- Melton  v.  State,  149  P.  154. 

A  bail  bond  taken  by  a  Justice  of  the  peace 
for  defendant's  appearance  in  the  district  court 
to  answer  a  charge  of  violating  Comp.  Laws 
1909.  §  4211,  relating  to  gifts  of  liquor  to 
mitwTS,  and  a  forfeiture  thereof,  are  void. — Id. 

BAILMENT. 

See  Banks  and  Banking.  «=»11&-154. 
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BALLOTS. 

S«e  ElecttoDB,  ^180,  194. 

BANKRUPTCY. 

See  Continiiaiicet  «s>26 ;  Priaeipal  and  Surety, 

m.  ASSIONBIENT.  ADMINISTRATION. 
AMD  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATXL 

(B)  AsslffniD«nt|   aatd   Title,  Rlshts,  And 
R«iii«dl«B  of  Trnatee  In  General. 

^9»I40  (Wash.)  The  seller  under  a  contract  of 

cuuuiuunul  Hole,  valid  as  between  himself  and 
the  buyer,  who  retook  the  property  prior  to  a 
creditor's  lien  thereon  and  to  the  seller's  bank- 
ruptcy, regained  whatever  interest  he  had  in 
the  property.— Jennings  t.  Svartz,  149  P.  947. 

A  trustee  in  bankruptcy  obtained  no  more  in- 
terest in  property  bouigbt  by  the  bankrupt  under 
a  contract  of  conditional  sale  than  toe  buyer 
had  at  the  time  of  the  adjudication.— Id. 

V.  RIOHT8,  REBfBDIES,  AND  DIS- 
CHARGE OF  BANKRUPT. 

^=s»400  (Okl.)  A  judgment  of  the  bankruptcy 
court,  setting  apart  mortgaged  property  as  a 
homestead,  held  conclusive  on  the  parties  to  an 
action  to  foreclose  the  morUage,  where  the 
debt  secured  was  duly  Bchedaied,  and  plaintiff 
appeared  and  objected  to  its  being  set  apart.— 
McGurry  v.  Sledge,  149  P.  1124. 

BANKS  AND  BANKING. 

See  Embezzlement,  <^8,  10;  Escrows,  C=s>l; 
Mandamus,  e=^lS7;    Taxation,  ^»12. 

U.  BANKING  CORPORATIONS  AND 
ASSOCIATIONS, 
(B)  IneolveBcr   *n(l  JUlsaolntloB. 

«s>65  (Okl.)  The  rale  that  a  corporation  or- 
ganized under  a  former  statute  reincorporating 
under  a  statute  superseding  it,  does  not  thereby 
become  a  new  corporaticu,  held  inapi^icable  to 
a  new  bank  organized  pursuant  to  an  arrange- 
ment with  the  bank  oommissioner  who  had  tak- 
en charge  of  the  assets  of  an  insolvent  bank  un* 
der  Bev.  Laws  1910,  |303.— Capitol  SUte  Bank 
of  Oklahoma  City  v.  Western  Casualty  &  Goai- 
anty  Ina.  Co..  149  P.  149. 

in.  FUNCTIONS  AND  DEAUNGS. 

(B)  Bcpre«entattan   of  Banlc  Oflleen 
sntf  Acents* 

«=>I02  (Okl.)  Under  Comp.  Laws  1909,  I  283, 
the  business  of  a  bank  is  controlled  by  the  di- 
rectors, and  where  authority  is  not  delegated 
to  the  president  to  supervise  the  affairs  of  the 
bank  he  lias  on^  the  authotl^  inherent  in  the 
office.— WiUdn-Hale  Bank  t.  Heratein,  149  P. 
1109. 

^112  (Okl.)  Where  the  president  of  a  bank, 

fmrporting  to  act  as  such,  engages  in  a  fraudu- 
ent  transaction  without  the  scope  of  his  pow- 
ers, and  of  which  the  directors  have  no  knowl- 
edge, and  by  whom  the  act  is  not  ratified,  the 
bank  is  not  liable  for  resulting  damages. — 
WilUn-Hale  Bank  v.  Heretein,  149  P.  1109. 

(O  DepoBltB. 

«=»II9  (Okl.Cr.App.)  Cash  or  its  equivalent, 
when  deposited  in  ordinary  course  of  bnsiness, 
beoKnes  immediately  the  bank's  property,  and 
the  depositor  has  no  right  to  a  return  of  any 
specified  money.— Ballew  v.  State,  149  P.  1070. 
«3»I30  (Mont.)  Under  Rev.  Code^  H  60^4, 
6138,  5142,  SI  87,  persou  having  depc^t  with 
bank  as  special  adrainistmtrix  held  not  liable 
to  reimburse  bank  for  amount  of  judgment  re- 
covered by  another  person  claiming  to  be  special 
administrator.— Murphy  v.  Nett.  149  P.  713. 

Under  Bev.  Codes,  {{  613S,  5187,  a  bank  ac- 
cepting a  deposit  became  the  creditor  of  the  de- 


positor, though  the  depositor  wa«  an  Admiaia- 
trattlx.— Id. 

<8=3<M  (Okl.)  Where,  in  an  action  for  a  con- 
version of  a  deposit,  the  bank  answered  by  gen- 
eral demurrer  and  counterclaim,  setting  out  an 
acceptance  given  by  a  contractor  and  accepted 
by  ue  deposttor  sm  payable  as  paymenta  came 
dne  under  the  contract,  hHd,  that  Ote  contractor 
was  not  a  neecesary  par^. — Harrah  State  Bank 

V.  School  Dist  No.  70,  Oklahoma  County,  14a 
P.  1190. 

Exclusion  of  evidence  admissible  on  Inne 
raised  by  croas-petition  and  reply,  in  an  axrtion 
for  the  balance  itf  a  deposit  wrongfully  oonverfe- 
ed,  held  error.— Id. 

VI.  LOAN,  TRUST,  AND  INVEBTMENT 

GOWANIES. 

^310  (Gal.)  Under  St.  1891,  p.  480,  H  1-4. 
11,  19,  and  section  7,  as  amended  by  SL  1897, 
p.  424,  and  St  1909,  p.  87,  trust  company  doing 
no  business  except  to  administer  a  trust  for  a 
stockholder,  held  not  entitled  to  return  of  bonds 
deposited  to  secure  creditors. — Spalding  Co.  v. 
Roberts,  149  P.  41. 

Trast  company  held  not  entitled  to  return  of 
bonds  deposited  to  secure  its  creditors,  even 
thoa^  Bank  Act  is  unconstitutional. — ^lo. 

BATTERY. 

See  Asaanlt  and  Battery. 

BEST  AND  SECONDARY  EVIDENCE 

See  Evid^ce,  ^1S& 

BILLS  AND  NOTES. 

See  Appeal  and  Error,  «sa7&6;  Corporations, 
80,  123.  414;  Escrows,  «=>1;  Evi- 
^nce,  «=^443,  444,  459;  Exchange  of  Prop- 
erty, €=>8 ;  Garnishment,  <8=338,  129 ;  Judg- 
ment, 45>707;  Limitation  of  Acticms, 
163;  Mwtgagea,  ^»74;  Prindpal  and  Sarety. 

Z.  REQUISITES  AND  VAUDITT. 

(C)  Bxeontfon  and  Delivery. 

iS=>64  (Okl.)  A  promissory  note  may  be  de- 
livered conditionally  even  to  the  payee  himself. 
—Adams  t.  Thurmond,  149  P.  1141. 

(D)  Aeeeptenee. 

<S=»82  (Wash.)  Plaintiff  held  not  entitled  to 
recover  oa  an  order  given  him  by  contractors 
against  defendant  and  accepted  by  defendant; 
it  appearing  that  there  was  nothing  due  the 
contractor  when  the  advances  were  deducted. — 
Taylor  v.  Parish,  149  P.  635. 

m.  MODIFICATION.  RENEWAIs  AND 
RESCISSION. 

®=a(37  (Golo^^p.)  A  collateral  agreement  for 
extendon  attached  to  ft  note  AeM  not  to  extend 
the  note  automatically.— George  t.  Willianu, 

149  P.  837. 

®=>I39  (Okl.)  Part  payment  of  prindpal  after 
maturity,  held  not  sufficient  consideration  for 
agreement  to  extend  time  of  payment  of  a  notSk 
—Cain  V.  Hunger,  149  P.  lOW. 

IV.  NEOOTIABIUTTAND  TRAVSFEB. 
(A>  Instruments  Mevotlablc 

«=»I46  (Okl.)  Under  Bev.  Laws  1910.  {  4049, 
the  >>gotiable  Instruments  Act  does  not  make 
negotiable  any  Inatmrnent  which  was  not  nego- 
tiable prior  to  Its  enactment.— Adams  t.  Thur- 
mond, 149  P.  1141. 

«=>I60  (Okl.)  Prior  to  the  enactment  of  the 
Negotiable  Instruments  Act  a  provision  in  the 
note  for  an  attorney's  fee  makes  the  note  non- 
negotiable— Adams  V.  Thurmond,  149  P.  1141. 
^=»t70  (Ariz.)  A  note  payable  to  the  maker's 
own  order  in  a  specified  sum,  with  interest  and 
reasonable  attorney's  fee,  and  indorsed  by  him 
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in  blank,  is  a  negotiable  instrament— People'* 
Nat.  Bank  t.  Taylor,  149  P.  763. 

(B)  Trmvafer  Ivr  IndonemeBt* 

4s3l79  <Ari2.)  A  note  payable  to  the  maket 
and  indorsed  by  bim  In  blank  is  payable  to  bear* 
er,  within  Negotiable  InBtrument  Law  (CIt. 
Code  1913,  par.  4154,  Bubd.  5).— People's  Nat. 
Bank  t.  Taylor,  149  P.  763. 

V.  BIOHTS  AZn>  LIABIXJCTIES  ON  IN- 
DOBSEBCEKT  OB  TRAN8FEB. 
(8)  Imdonement  for  Trasster. 

«=»279  (ColoJ  The  "signature,"  which,  nnder 
Rev.  St  1008,  iS  4494,  4526,  constitutes  In- 
dorsement of  a  note,  Is  not  toe  mere  written 
name,  bat  inclades  genuineness. — ^Marks  t.  Mun- 
son,  149  P.  440. 

(O)  AaBtcBineiit  or 

•S=>3ia  <Okl.)  A  nonnegotlable  note  In  the 
bands  of  an  innocent  purchaser  before  maturity 
and  for  a  valuable  consideration  is  subject  to 
all  defenses  available  against  tha  pajaa.— Adams 
V.  Thurmond,  149  P.  1141. 

VUI.  AOnONS. 

«=»470  rCaL)  A  complaint  on  a  note  htld  to 
sufficiently  aver  nonpayment — Lincoln.  County 
Bank  v.  Fetterman.  149  P.  811. 
i6s>484  (Aria.)  The  defense  of  payment  of  a 
note  must  be  specifically  pleaded  to  be  relied 
npon. — ^Rountree  v.  Clanton,  149  P.  68. 
<8=>485  (Okl.)  An  all^ation  that  plaintiff  is 
the  holder  of  the  note  soed  on  may  be  put  in  is- 
sue by  unverified  answer,  where  the  note  does 
not  snow  plaintifTs  owneisfaip.— Shipman  v. 
Porter.  149  P.  901,  902. 

«8=>489  (Arts.)  Under  Civ.  Code  1913.  pars.  419, 
4S3,  held,  that  in  an  action  on  a  note  evidence 
of  payments  could  not  be  introduced  under  the 
answer.— Rountree  v.  CSanton*  1^  P.  68. 
4=s»49l  (Wash.)  Where  an  orda  or  assignment, 
as  limited  b;^  defradant's  acceptance,  was  ambig- 
uous, plaintiff  has  the  burden  of  proving  a  right 
to  recover.— Taylor  v.  Parish,  149  P.  635. 
^=b496  (Golo.)  Where  execution  and  i&dorse- 
iaent  of  a  note,  on  Cwnership  of  which  by 
transfer  depends  plBintiEfs  cause  of  action,  are 
pat  in  issue  by  the  answer,  the  note  is  not 
admissible  without  proof  of  the  signatures. — 
Marks  v.  Munson,  140  P.  440. 
^»525  (Ariz.)  Evidence  held  not  to  show  that 
tiie  holder  of  a  note  or  some  person  under 
whom  he  claimed  acquired  title  in  due  course, 
within  Negotiable  Instrument  Law  (Ctv.  Code 
1913,  par.  4204).— People's  Nat.  Bank  t.  Tay- 
lor, i49  P.  763. 

BLASTING. 

Sea  Bzplortvw,  •»12. 

BONA  FIDE  PURCHASERS. 

S«e  Tendoi  and  Purchaser,  «=»231,  232^ 

BONDS. 

See  Appeal  and  Emn-,  4=»159,  388,  460,  1052, 
1236;  Attadiment.  «5>345;  Bail;  Banks 
and  Banking,  ^=»3lO ;  Bridges,  ^3920 ;  Coun- 
ties, «=»98:  Courts,  €=>18B:  Damages,  «=» 
68;  Bminent  Domain,  4=9257 ;  Evidence,  4=> 
83  ;  Indemnity,-  ®=»14 ;  Indians,  ^=3l8 ; 
Jodgas,  .®=9l6;  Mechanics'  Liens,  4=3»316j 
Munidhral  Corporations,  «=»347,  910,  917, 
918;  Prindpal  and  Surety;  Replevin. 
71 ;  Schools  and  School  Districts,  ^981,  86 : 
Sheriffs  and  Constables,  <S=^151 ;  Waters  and 
Water  Courses,  «s>230. 

n.  OONBTKirOTION  AMD  OFEBATIOH. 

4s>&0  (Cal.)  A  bond,  though  not  in  the  words 
of  the  statute  requirio^  it  to  be  given,  is  a  stat- 


utory bond  if  In  substance  and  legal  effect  it  la 
the  same  as  the  form  prescribed  by  statute,— 
Miles  T.  Baley,  149  P.  45. 

BONUS. 

See  Master  and  Servant,  «=>70,  80. 

BOUNDARIES. 

See  Navigable  Waters. 

BRIDGES. 

See  Mtmidpal  Corporations,  4=>7C5. 

I.  E8TABZJSKBCENT,  OONBTBITOTION. 
AND  MAINTENANOE. 

«s»7  (Cat)  A  dty  is  under  no  common-law 
duty  to  build  bridge!-— Coffey  Olty  of  Berb.- 
ley.  149  P.  56«. 

4s>20  (Wash.)  Rubber  goods  furnished  a  ccm- 
tractor  erecting  a  bridge  held  "equipment"  for 
which  a  surety  on  bis  bond  conditioned  as  re- 
quired by  Rem.  ft  Bal.  Code,  i  1159,  was  not 
Uable.— -United  States  Rubber  Co.  of  Callforaia 
T.  Washington  Engineering  Co..  149  P.  lUO. 

BRIEFS. 

See  Appeal  and  Error,  «=9714»  767-773. 

BROKERS. 

See  Evidence,  ^9471;  Factors. 

IZ.  EMPLOTMENT  AND  AITTHOBITT. 

«=»8  (Cal.A]|ip.)  Elvldence  in  a  broker's  action 
for  commission  for  services  performed  under 
contract  Md  to  show  that  ibe  contract  was 
made  with  the  actual  general  manager  of  the 
defendant  corporation's  bTislness.— Hoffman  t. 
Guy  M.  Rush  Co.,  149  P.  177. 
^=>8  (C^L.App.)  In  action  by  purchasers  of 
realty  against  a  broker  and  the  owner  to  recov- 
er a  deposit,  evidence  -h^  to  support  finding 
that  broker  was  not  agent  of  owner.- Depavo 
V.  Rizzo,  149  P.  793,  795. 

«=»I0  (Mont)  Under  Rev.  Codes.  {  5460,  a 
broker's  contract  for  the  sole  of  real  estate  AeU 
revocable  by  the  principal,  whether  consulted 
to  or  not,  where  the  agent  had  no  interest  there- 
in and  had  procured  no  purchaser  thereunder.— 
Newman  t.  Dunleavy,  149  P.  970. 

IT.  COMPENSATION  AND  LIEN. 

«S348  (OkL)  guestloBs  arising  out  of  a  real 
estate  broker's  claim  for  commissions  ordinarily 
depend  on  the  contract  under  which  hs  acts. — 
Hopkins  v.  Settles,  149  P.  890. 
4=353  (Aria.)  A  broker  employed  to  procure  a 
purchaser  on  terms  to  be  fixed  by  the  principal 
has  performed  bis  duty  where  prospective  pur- 
chaser and  principal  make  a  contract — Leadville 
Mining  Co.  v.  Hemphill,  149  P.  384. 

A  broker  employed  to  pntcnre  a  customer  with 
whom  the  princqial  could  enter  into  an  option 
contract  need  only  be  the  procuting  cause  (tf 
negotiations. — Id. 

«g=353  (Okl.)  A  broker  held  entitled  to  a  com- 
mission it  be  procured  a  purchaser  ready,  will- 
ing, and  able  to  buy  on  the  owner's  terms, 
though  such  purchaser,  previous  to  the  listing, 
unsuccessfully  attempted,  through  negotiations 
siuce  abandoned,  to  purchase  from  the  owner.— 
ElchoS  V.  RusseU,  149  P.  146. 
(S=>54  (OkL)  Where  the  owner  sells  to  a  pui> 
chaser  procured  by  the  bn^er,  the  broker  need 
not  prove  the  ability,  readiness,  and  willingness 
of  toe  purchaser,  or  that  the  terms  were  satis- 
factory.—Schlegel  T.  Fuller,  149  P.  1118. 

Where  no  sale  is  oonsunuaated,  a  broker 
must  show  that  be  produced  a  purchaser  able, 
ready,  and  willing  to  bnp  at  the  price  and  terms 
fixed  by  the  owner. — Id. 
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^=355  (Ariz.)  Where  an  owner  employs  two  or 
more  brokers  to  procure  a  purdiaser  and  the 
brokers  act  independently  with  knowledge  of 
the  facts,  the  one  first  completiDz  a  sale  Is 
entitled  to  commlBsion.— Ijeaavitle  Mining  Co. 
T.  Hemphill,  149  P.  384. 

A  broker  emplo:Fed  to  procure  a  customer 
with  whom  the  principal  would  enter  into  aa 
option  contract  on  termg  agreed  on  between  the 
principals  need  not  consummate  the  deal  and 
where  the  principal  employs  another  broker 
therefor  be  is  liable  for  a  double  commission. 
—Id. 

^=»56  (Okl.)  An  owner  of  land  who  sold  it  di- 
rectly to  a  parcbaser  found  by  the  broker  at  a 
price  less  than  tliat  at  which  it  wa»  listed  is 
liable  for  the  broker's  commission. — Schlegel  v. 
Fuller,  149  P.  1118. 

^=»80  (Okl.)  An  owner  may  stipulate  that 
be  will  not  pay  a  commission  on  a  >a)e  of  his 
land  nnlesa  a  sale  is  fully  consummated. — IIop- 
kina  t.  Settles,  148  P.  K)0. 
«s>64  (Okl.)  A  broker  held  not  entitled  under 
his  contract  to  couipensation  from  the  owner, 
where  be  merely  found  a  purchaser  ready,  will- 
ing, and  able  to  buy,  and  procured  from  him 
a  written  agreement  to  take  the  land,  and  the 

furchaser  failed  to  live  up  to  the  agreonent. — 
lopkins  V.  Settles,  149  P.  890. 
^=a67  (Okl.)  A  broker  acting  for  both  parties 
can  recover  compensation  from  neither  unless 
his  double  employment  was  known  and  assent* 
ed  to  by  both.— Levy  r.  Gross,  149  P.  237. 

V.  ACTIONS  FOB  COMPEHSATIOIT. 

^=>S4  (SfoDt.)  In  an  action  for  broker's  com- 
missions,  plaintiff  has  the  burden  of  showing 
that,  when  be  procured  a  purchaser,  a  contract 
good  onder  the  statute  of  frauds  (Bev.  Codes,  { 
5017,  subd.  6)  was  in  ezistence^Nawman  r. 
Dunleavy,  149  P.  970. 

4=:385  (Cal.App.)  In  an  action  for  a  broker's 
commission  letters  ezcbanped  between  the  own- 
er and  the  purchaser  held  admissible  to  riiow 
that  the  owner  himself  procured  the  pnrehaser. 
— Stafforf  T.  Rainey,  149  P.  611. 
^=>85  (Mont.)  In  an  action  for  broker's  com- 
missions, evidence  as  to  time  and  money  expend- 
ed in  finding  a  pnrcfaaser  hetd  irrelevant,  where 
no  showing  of  the  practical  completion  of  a 
trade  was  made.— Newman  v.  Dnnleavy,  140  F. 
970. 

€=>86  (Cal.App.)  In  an  action  for  a  broker's 
commission  on  the  sale  of  real  estate,  evidence 
held  to  support  the  court's  finding  that  the  bro- 
ker did  not  procure  the  purchaser. — Stafford  v. 
Bainey,  140  P.  611. 

4=»68  (Okl.)  In  a  real  estate  broker's  action 
for  commissions,  held,  that  whether  plaintiff 
was  the  procuring  cause  of  the  sale  was  for  the 
jury.— Eichoff  v.  Bussell,  149  P.  148. 
^=>88  (Okl.)  In  an  action  for  a  broker's  com- 
penHfitEoQ,  the  qiwstions  of  the  terms  on  which 
the  property  was  listed  and  the  procuring  cause 
of  the  sale  are  issues  of  fact  for  the  jury,  where 
the  evidence  la  conflicting. — Schlegel  t.  Sadler, 
149  P.  111& 

VI.  BIGHTS.  POWEB8.  AlVD  UABIU- 
TIES  AS  TO  THIRD  PERSONS. 

®=>96  (CaLApp.)  Purchasers  of  realty,  upon 
abrogation  of  a  contract  for  defects  in  title, 
held  entitled  to  recover  $400  from  the  broker 
and  $100  from  the  owner,  if  such  broker  had 
acted  as  agent  for  them,  and  ¥500,  the  entire 
deposit,  if  he  had  acted  for  himselt— Depavo 
7.  Rizzo,  149  P.  793,  795. 

BURDEN  OF  PROOF. 

See  &lminal  Law,  «=»331;  Evidence  «s»91. 

BURGLARY. 

See  Criminal  Law,  «=»20a 
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«=»2  (CaLApp.)  Under  Pen.  Code,  1  458, 
where  defendant  entered  a  lodging  house  room 
(0  steal,  he  was  guil^  of  burglary,  whether  or 
not  the  property  taken  was  of  v^ue  to  make 
taking  a  felony.— People  v.  Ferns,  149  P.  802. 
®=>3  (CaLApp.)  In  a  proaecatioD  nndtf  an  in- 
formation cbai^ng  burglary  in  entering  a  cer^ 
tain  room  with  intent  to  commit  larceny,  the 
intent  was  a  primary  and  essential  element  of 
the  charge.- People  v.  Kpko,  149  P.  1003. 
€=39  (Ca1.App.)  One  who  entered  lo^ng 
house  keeper's  room  to  commit  grand  or  petty 
larceny,  held  guilty  of  burglary  nnder  Pen. 
Code  t  458,  whatever  the  characttt  of  his  m- 
try.— People  t.  Fern*,  149  P.  802L 

n.  PBOSEOUTXOK  AHD  PtmiSHMENT. 

^=938  (CaLApp.)  Where  defendant  was  charg- 
ed with  stealing,  among  other  things,  milk  tick- 
ets, such  tickets  found  on  hie  person,  at  his 
house,  identified  by  the  prosecuting  witness, 
were  adnolseUile  in  erldence^People  Femi^ 
149  P.  802. 

^=»4I  (CaLApp.)  In  prosecution  for  burglary, 
evidence  held  sumcient  aa  to  unlawful  breaking 
to  support  conviction.— People  t.  Ferns,  149  P. 
802. 

^=>42  (CaI.App.)  Unexplained  possession  ol 
stolen  property  was  not  of  itself  snffirient  to  Jus- 
tify a  convietUnL— People  v.  Kdn>,  149  P.  1008. 

BY-LAWS. 

See  Corporations,  ^^54. 

CANCELLATION  OF  INSTRUMENTS. 

See   Corporations,    «ss>123;    Deeds,  «E3l7; 
Jury,  «=s»18;  Taxation,  «=>805,  809. 

CAPITAL 

See  Ctwporations,  <=s>77-149l 

CARRIERS. 

See  Evidence,  «=>168;   Master  and  Servant, 

«=3288. 

X.  OOHTBOZ.  AKD  BEOUX.ATIOir  OF 
OOUMON  OABBIEK8. 
(A)  In  General. 

«=»2  (Cal  J.pp.)  St.  1877-78,  p.  18,  {  1.  relat- 
ing to  passenger  fares,  held  repealed  by  impli- 
cation by  Civ.  Code,  {  SOI,  as  amended  and 
re-enacted  in  1903  (St.  1903.  p.  172),  and  heu**e 
not  appliable  to  street  car  fs^  in  the  city  of 
Los  Angeles.— Suydam  t.  Los  Angeles  By.  Co., 
149  P.  G5. 

(B)  Interstate  and   IntenuttlMUd  TnuH>> 
portatlon. 

Os>32  (Kan.)  A  contract  limltatton  on  the 
carrier's  liability  for  loss  or  injury  to  an  intei^ 
state  shipment  could  not,  without  unlawful  dis- 
crimination, be  changed  by  any  compromise  or 
agreement  after  the-loss  has  occurred.— Donohoo 
Horse  &  Mule  Co.  t.  Missouri,  K.  A  T.  By.  Ga, 
149  P.  430. 

n.  CABBXAGE  OF  GOODS. 

(D)  Transportation  and  DellTerr 
Carrler. 

€=394  (Kan.)  A  carrier  which  sells  property 
for  refusal  of  the  consignee  to  receive  it  is 
cluirgeable  with  interest  on  the  proceeds  in  ex- 
cess of  the  freight  while  they  are  withheld  frma 
the  fdiiuper. — Stevens-Scott  Grain  Co.  t.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.,  149  P.  744. 

<B)  Delar  In  Transportation  or  DellTvrr* 

«=9l05  (Okl.)  Under  Rev.  Laws  1910,  S  2S68l 
the  detriment  from  a  carrier's  delay  is  dcemea 
the  depreciation  during  the  delay  in  the  lit* 
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trinsic  value  .of  tbe  Bhipment,  and  also  in  the 
market  valuCj  otherwise  than  by  reason  of  the 
depreciation  in  intrinsic  valtie,  at  place  where 
the  shipment  should  have  been  delivered —Mis' 
aouri,  K.  &  T.  By.  Co.  v.  Foote,  149  P.  223. 

In  a  shipper's  action  for  damages  from  UQoec- 
essary  aod  unreasonable  delay,  oub'  such  dam- 
ages as  were  contemplated  or  could  reasoDably 
be  presumed  to  have  been  contemplated  were 
recoverable. — Id. 

Peculiar  circumstances  held  not  contemplated 

S'  the  carrier,  if  not  communicated  to  it  by 
e  i^lpper.— Id. 

(F)  LOBM  of  or  Injorr  to  Goods. 

4=9(35  (Kan.)  Interest  is  not  recoverable  in  an 
action  for  injury  to,  or  destruction  of,  property 
in  transit.— Stevens-Scott  Grain  Co.  v.  Atchison, 
T.  &  S.  r.  Ry.  Co.,  149  P.  744. 

(H)  Llmlcmtlon  of  Liability. 

^=»i60  (Kan.)  A  stipulation  in  an  interstate 
riiipment  contract,  that  suit  for  loss  or  injury 
must  be  brou^t  within  a  stipulated  time,  was 
subject  to  waiver  and  estoppel.— Donoboo  Horse 
ft  Mule  Oa  v.  Missouri.  K.  ft  T.  By.  Co.,  149  P. 
436. 

(I)  COBucollns  Cawlera. 

«»I76'(0U.)  Under  Rev.  Laws  1910,  {  846, 
held,  tiiat  the  c<m8^or*s  demand  for  proof  that 

the  damage  did  not  occur  while  the  shipment 
was  is  the  initial  carrier's  charge  must  be 
direct  and  specific ;  a  simple  request  for  pay- 
ment of  damage  being  insufficient.— Missouri, 
K.  ft  T.  Ry.  Co.  V.  Foote,  149  P.  223. 

When  the  initial  carrier  has  delivered  the 
shipment  at  the  end  of  its  route  to  another 
carrier  carrying  to  the  destination,  its  respon- 
i^bility  ceases,  subject  to  a  pr«>er  reapoose 
to  the  shipper  B  demand  for  proof,  under  Ker. 
Laws  191(J,  S  846.-Id. 

(J)  OkarsM  MSd  UeMi 

4a»l96  (Ariz.)  An  initial  carrier  ia  not  a  neces- 
sary party  to  an  action  by  the  terminal  carri- 
er for  freight  charges,  incloding  charges  ad- 
vanced to  the  initial  carrier,  though  the  shipper 
claimed  damages  for  negligence  of  the  initial 
carrier.— Arisona  Eastern  B.  Go.  t.  Stewart, 
149  P.  753. 

ni.  CABRIAOE  OF  LIVE  STOCK. 

«=92I8  (Kan.)  A  stipulation  of  an  interstate 
cattle  shipment  that  an  action  for  injuries  and 
delays  must  be  commenced  within  91  days  after 
the  injury  held  ressonabie  and  valid.— Ray  v. 
Missouri,  K.  ft  T.  Ry.  Co.,  149  P.  397. 

Negotiations  as  to  settlement  or  compromise 
of  a  claim  for  damages  to  an  Interstate  ship- 
ment of  cattle  held  not  to  waive  a  contract 
limitation  or  estop  the  carrier  from  Insisting 
that  the  right  to  sue  bad  been  lost  by  lapse  ot 
time. — Id. 

IV.  CABRIAOE  OF  . PASSEHOERS. 
(O)  Pcrformmnee  of  Coatraot  or  TraM«por- 
tatlOD. 

4=3262  (Okl.)  A  carrier's  contract  is  ordinarily 
to  carry  the  passenger  safely  in  a  proper  car- 
riage and  afford  him  convenient  means  for  eo- 
terine  and  alightlnf  from  cars,  but  not  to  ren- 
der Rirtber  personal  service  or  attention,  ex- 
cept where  passengers,  through  Illness,  age  or 
infirmity,  are  unable  to  help  themselves.— St. 
I^uia  ft  3.  F.  R.  Co.  v.  Flck,  149  P.  1128. 

(D)-  Prnoital  rnJiirl«H. 

^9283  (Okl.)  A  carrier  held  liable  tor  tiie  neg- 
ligence of  a  brakeman  in  causing  a  female  pas- 
senger to  jBligbt  at  a  noiot  not  her  destination, 
and  in  not  permittinK  her  to  again  board  tbe 
train.— St  Loula  ft  S.  F.  By.  Co.  v.  Hetary,  149 
P.  132. 


^=>3t8  (Okl.)  Evidence' fn  a  passenger's  action 
for  injuries  from  the  turning  of  the  box  or 
movable  step,  held  not  to  sho^r  negligence  by 
defendant.— St.  Ixtuia  ft  8.  F.  R.  Co.  v.  Fick, 
1-19  V.  1126. 

(S=»3I9  (Okl.)  A  recovery  of  ?300  for  physical 
pain  and  distress  snfferea  by  a  female  passenger 
caused  to*  alight  from  a  train  at  a  flag  switch 
not  her  destination,  and  left  alone  in  the  dark 
half  mile  from  any  hous^  held  not  excessive. 
—St.  Louis  ft  a  F.  Ry.  Co.  v.  Henry,  149  P. 
132. 

CERTIFICATE. 

See  Names ;  Schools  and  School  Diatricti,  «s» 
181,  136;  Signatures.  «=»4. 

CERTIFICATION. 

See  Appeal  and  Error,  4=900B,  602. 

CERTIORARI. 

See  Justices  of  the  Peace.  «s9l97,  202;  Mas- 
ter and  Servant,  «s»2S0%. 

L  HATTTRE  AlfD  GROUITDS. 

4=9 1  (Wash.)  An  application  for  prohibition 
could  not  be  treated  as  a  writ  of  renew,  where 
the  90  days  given  by  Bern,  ft  Bal.  Code,  t  1718, 
for  taking  an  appeal  from  a  final  order  had  ex- 
pired.—State  V.  Kauffman,  149  P.  856. 
«=»4  (Ariz.)  Under  Civ.  Code  1913,  pars.  ISZZ. 
1495.  certiorari  will  not  lie  ,to  review  action  of 
board  of  county  supervisors  in  incorporating  a 
town;  Civ.  Code,  at  6,  c,  8,  providing  a  com- 
plete remedy  for  any  usurpation  of  the  fran- 
chise.—Faulkner  T.  Board  of  Sup'ra  of  Qila 
County,  149  P.  382. 

Tt.  PROCEEDINGS  AKD  DETER- 
MINATION. 

<i=»64  (CaL)  "Certiorari"  is  not  a  collateral, 
but  a  direcL  attack,  and  thereon  the  existence 
of  the  jurisdictional  facts  may  be  inquired  into, 
and  to  this  end  the  evidence  itself  may,  in  prop- 
er cases,  be  brought  up  for  examination.— Great 
Wefltcrn  Power  Co.  v.  PiUsbury,  149  P.  36. 

CHAMPERTY  AND  MAINTENANCE. 

«=»7  (N.M.)  The  statute  of  Henry  VIII  (S^ 
Hen.  VIII,  c.  9),  prohibiting  the  buying  or 
selling  of  any  pretended  title  to  land  unless  the 
vendor  is  in  actual  ptnsessioo  of  the  land  or  of 
the  reversion  or  remainder,  Aeld  not  in  force 
in  Kew  Mexico.— Ourule  v.  Doran,  149  P.  802. 
9=>7  (Okl.)  A  deed  executed  by  a  grantor  who 
has  been  out  of  possession,  or  has  not  received 
rents  or  profits  for  one  year,  is  void  under 
tbe  champerty  statute.— Hill  t.  Uoore,  148  P. 
i^l. 

®=>7  (OkL)  Rev.  Laws  1910,  {  2260,  relating 
to  buying  pretended  titles,  held  to  apply  to  In- 
dian lands  on  which  restrictions  have  been  re- 
moved.—Sims  v.  Brown,  149  P.  870. 

A  conveyance  in  contravention  of  Rev.  Laws 
1910,  I  2:^60,  restricting  the  right  to  buy  lands 
from  a  grautor  not  in  possession,  is  inoperative, 
regardless  of  whether  the  adverse  holdec  holds 
under  color  of  title.— Id. 

CHANCERY. 

See  Equity. 

CHARACTER. 

See  Witnesses,  «=>337. 

CHARGE. 

To  jury,  see  Trial,  *=>191-296. 
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CHARTER. 

See  Municipal  Corporations,  «=»48,  122. 

CHAHEL  MORTGAGES. 

See  Brldence,  «»44S;   BxemptionB,  «=»88; 
Trover  and  ConTorsion,  ^968,  60. 

I.  REQUISITES  Aim  VAUDITT. 

(A)  Htttare  and  BaBemtl«la  of  Tranafera  of 
ChattelM  mM  Seonrltr- 

(Wash.)  A  contract  of  conditional  sale 
asserts  the  legal  title  as  against  the  presump- 
tion of  possession,  while  a  chattel  mortgage  ca- 
dences a  lien  against  the  legal  title.— Jennings 
T.  SvartB,  149  P.  947. 

<B)  Form  «nd  Contents  of  iBatramcBta* 

•=»47  (Kan.)  A  description  of  mnles  and  farm 
implonents  in  a  mortgage  held  sufficient— Woz- 
an  T.  Citisen^  Nat  Bank  of  Ft  Scott.  149  P. 
411. 

m.  ooKBTKtronoK  ahd  opeba. 

TIOK. 

Property  Hortsascdt  and  Batatca  and 
Interesta  of  Fartlca  Therein. 


^>I27  (Kan.)  A  chattel  mortgage,  given  b7  a 
borrower  on  property  which  the  owner  pretend- 
ed to  have  sold  to  nlm,  held  valid,  not  only  as 
between  the  parties  to  its  execution,  but  as 
against  a  third  person  who  subsequently  obtain- 
ed a  mortgage  from  the  owner  on  the  same  prop- 
erty.—Wogan  V.  Citizens'  Nat  Bank  of  Ft 
Scott,  149  P.  411. 

(D)  Lien  and  Frlorlty. 
0=>155  (Colo.App.)  Under  Hev.  St  1908,  S  519, 
one  obtaining  a  chattel  covered  by  a  mortgage 
from  one  asanming  to  pay  the  debt  with  notice 
of  the  facts  htt4  a  party  to  it,  and  the  mort- 
gage la  valid  as  to  him  witiiout  compliance  with 
section  615.— Thompson  t.  Bowe,  1^  P.  849. 

Vn.  HEMOVAI.  OB  TRAMSFEB  OF 
PBOPEBTT  BT  MOBTGAOOB. 

(B)  Criminal  Re«ponalblllty. 

«s»230  (OU.Cr.App.)  Bev.  Laws  1910,  i  2765. 
prohibitug  conceaunentt  sale,  or  removal  of 
mortgaged  chattels,  was  Intended  only  to  give 
chattel  mortgagees  fair  protection  from  fraud, 
without  imposing  unnecessary  restrictions  on 
the  mortgagors.— Watson  v.  State,  149  P.  92*j. 

Bev.  Laws  1910,  }  2755,  prohibiting  the  re- 
moval of  mortgaged  diattels  without  the  written 
consent  of  the  mortgagee,  must  be  liberally  con< 
atrued.— Id. 

A  chattel  mortgagor  Is  gnilty,  nnder  Bev. 
Laws  1910,  f  271^  if  he  intended  to  d^ad 
mortgagee,  or  the  removal  of  the  goods  had  such 

result- Id. 

Under  Bev.  Laws  1910,  |  2755,  the  fact  that 
no  fraud  was  intended  or  resulted  to  the  mort- 
gagee from  the  removal  of  mortgaged  diattds 
u  a  matter  of  defenae^Id. 

«s>233  (Okl.CrApp.)  In  a  prosecution  for  un- 
lawfully removing  mortgaged  chattels,  evidence 
that  the  debt  bad  been  paid,  or  that  the  mort- 
gagee gave  oral  consent  to  the  removal,  is  ad- 
missible in  mitigation  of  punishment— Watson 
V.  State.  149  P.  926. 

Evidence  sustaining  the  allegations  of  an  in- 
formation for  the  removal  of  mortgaged  chat- 
tels, in  the  language  of  Bev.  Laws  18U^  |  2755, 
cstabliahea  a  prima  fade  case.— Id. 

CHECKS. 

See  BlBe  and  Notes. 

CHILDREN. 

Bm  Descent  and  DlstribatioD*  «ss>26,  84. 


CIVIL  SERVICE 

See  Officers,  ^11. 

CUIMS. 

See  Eminent  Domain,  ^=9171 ;  Executors  and 
Administrators,  «=»234-25S;  Mechanics* 
Liens,  4=>167;  Municipal  Ck>rporations,  ^s> 
81^1021,  1022. 

CLASS  LEGISLATION. 

See  Oonatitntional  Law,  4=»2D8. 

CLERKS  OF  COURTS. 

See  Judgment  «='271,  273;  Officers,  ^100; 
States,  «=99 ;  Statutes,  «=»255. 

^^37  jOkl.)  Where  the  county  commissioners 
had  paui  a  district  court  clerk  a  per  diem  fee 
for  attending  sessions  for  which  there  was  no 
statutory  authority,  eudt  payments  may  be  re- 
covered from  the  clerk.— Harper  t.  Board  of 
Com'ra  of  Oklahoma  County,  149  P.  1102. 

COLLATERAL  ATTACK. 

See  Highways,  ^=390;  Intoxicating  Liquors, 
«=»36;  Judgment,  «E!=>475,  489;  Trial,  «=> 
404;    Waters  and  Water  Courses,  «=»lfi2. 

COLOR  OF  TITLE. 

See  Adverse  Posaeasion,  4=a>80: 

COMMERCE 
I.  POWBB  TO  nuavuLvm  nr  obh- 

EBAX.. 

•s»8  (OU.)  In  an  action  for  injuries  to  on  em- 
Iiloyfi  of  an  interstate  carrier,  the  state  constitu- 
tional and  statutory  provisions,  which  conflict 
with  the  federal  Employers'  Liability  Act  do 
not  apply.— St  Louis  &  S.  F.  B.  Co.  t.  Snow- 
den,  i&  P.  108S. 

n.  SUBJECTS  OF  BEOCTATION. 

«=>33  (Okl.)  Under  the  Wilson  Act,  the  state 
laws  do  not  attach  to  an  interstate  shipment 
of  liquor  unless  the  shipment  or  a  part  thereof 
has  been  delivered  to  tbe  consignee  or  fab 
agent.— Bobertson  v.  Stete,  149  P.  194. 

An  interstate  shipment  of  hitozicating  liqaon 
cannot  be  legally  seized  or  confiscated  under 
the  state  law  while  it  retains  ite  interstate 
character.— Id. 

While  tbe  state  may  regulate  the  intrastate 
shipment  of  intoxicating  liquors,  it  cannot  r«ga- 
late  the  interstate  shipment  of  such  liqiumL 
— ^Xd. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Animals,  4=»30,  S2 ;  Appeal  and  Error,  •=> 
1050;  Certiorari,  «=^;  Glerlu  of  Courts. 
^37;  Counties,  <S:=969,  75,  191;  Eminent 
Domain,  «»167,  226;  Evidence,  «=>83' 
Master  ai^  Servant  4=>2&0^;  MniucUtai 
Coiporationa,  «9l2, 45^  471 ;  Taxatim,  ^ 
28. 

COMMISSIONS. 

See  Brokers,  «=>48-88. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  COUNTS. 

See  Work  and  Labor. 
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COMMON  LAW. 

Sm  C9iampert7  and  MalBtenance,  *=»7. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife.  «=>262-298. 

COMPARATIVE  NEGLIGENCE. 

See  N«gli8uie^  ^lOL 


COMPENSATION. 

See  Accord  and  Satlsfection,  «s>8;  Brokers, 
«=»48-88 ;  Contracts,  «=9232 ;  Gountiea,  «s» 
69;  Eminent  Domain,  ^74-140,  167;  Evi- 
dence, 4»4T1;  Master  and  Servant,  ^3970, 
80;  Mines  and  MinMvIs.  «=»112;  Officers, 
«=994,  100 ;  O^xation.  «=>31& 

COMPETENCY. 

8m  Brideiiee,  <=»536,  643 ;  Smj,  «s»108,  ISl ; 
Witnesaea.  «»=»68-201. 


COMPUINT. 


See  Pleading. 


COMPOSITIONS  WITH  CREDITORS. 

See  GcnnpTomise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

4=»6  (Ariz.)  Where  a  claim  is  unliqaidated 
pajment  and  acceptance  of  a  less  amount  than 
claimed  in  satisfaction,  held  an  accord  and  sat- 
isfaction.—Phillips  T.  Oraham  Oonnty,  14d  F. 
755.  ' 

(Waah.)  Where  a  city  contractor,  on  dis- 
pute as  to  amount  due  for  extras,  agreed  with 
the  cit;  to  accept  a  stated  sum  as  payment  In 

fun,  there  was  an  accord  and  sansiactioQ.— 
Pederaon  t.  City  of  Tacoma,  149  P.  643. 

Where  the  amount  of  a  claim  was  uoliQuidat- 
ed  and  in  dispute,  an  agreement  for  payment  of 
only  the  sum  admitted  by  the  debtor  to  be 
due  in  full  satisfaction  is  an  accord  and  satis- 
factlon^Id. 

CONCLUSION. 

See  ETidence.  «=»471. 

CONCLUSIVENESS. 

See  Jndfment,  ^ssTOT,  713. 

CONDEMNATION. 

See  Appeal  and  Error,  «==>232;   Eminent  Do- 
main. 

CONDITIONAL  SALES. 

Bee  Sales,  «»4B(M76. 

CONDITIONS. 

See  Ooaranty,  «bb»42;    Waten  ud  Water 
Courses,  •=»267. 

CONFESSION. 

See  Criminal  Law,  «=»5]9-632. 

CONFLICT  OF  UWS. 

See  Obntracts,  «al01,  144. 

CONNECTING  CARRIERS. 

See  Carriers,  «=3l7e. 

CONSENT. 

See  Larceny,  ^13;  Wills,  <^11. 


CONSIDERATION. 

See  Bills  and  Notes,  ^139;  Contracts,  «cd> 
60,  79;  Deeds,  «s»17;  Fraudulent  GoBver- 
ances,  «3s>76, 

CONSPIRACY. 

See  Criminal  Law,  «=»422. 

I.  UlVlIi  LTABIMTT. 

(B)  AotlouH. 

«=»I8  (Ean.)  Evidence  held  to  sustain  a  flnd- 
inff  of  a  conspiracy  by  defendants  to  defraud 
plaintiff  of  his  land  by  indudne  iiim  to  ex- 
diange  It  for  a  worthless  deed.— Tatlow  v.  Ba- 
con. 149  P.  746. 

n.  casmsAii  bebpootibilitt. 

<A)  OSeMM. 

4=328  fCal.}  A  prisoner  serving  a  life  term  in 
the  penitentiary  may  be  a  prindpal  under  Fen. 
Code,  f  31,  in  the  felony  of  attempting  to  effect 
tb»  escape  of  another  prisoner  eervinr  a  term 
of  less  than  life.— People  v.  Creeks,  1^  P.  821. 
«=>4I  (Cal.)  Under  Pen.  Code,  H  31,  106,  100, 
persons  ccmvirinc  with  and  assisting  a  pris- 
oner for  a  term  less  than  Ufe  to  escape  are  prln- 
^ala  In  the  felony,— People  t.  Crmks,  Ifi  P. 

Where  accused,  who  was  servii^  a  Ufa  term, 
uid  another  convict  serving  a  less  torn  conspiiw 
ed  to  escape,  A«Id  that  accused  was  responMbla 
for  the  act  of  his  oKionspirator  in  oiling  m 

guard.— Id. 

(B)  ProBe«ni'tloH  uA  Pulafeniemt. 

4=>48  (CaL)  In  a  prosecution  for  the  killing  of 
a  guard  by  convicts  in  attempting  to  escape 
from  prison,  Instructions  on  the  liability  of  one 
conspirator  for  the  acts  of  his  co-consi^rators 
1^  warranted^People  t.  Oreeks*  149  F.  821. 

CONSTITUTIONAL  UW. 

See  Agriculture,  «=3l ;  App^l  and  Error,  €=> 
51,  1170.  1175;  Costs,  «=»254;  Counties, 
^69.  191 ;  Courts,  ^121,  198,  207  ;  Crim- 
inal Law,  «=»1186 ;  Elections,  «=9270;  Emi- 
nent Domain,  «=»2,  61,  75,  140,  262;  Ex- 
emptions, ^»4 ;  Fish,  ^=»9  ;  Indictment  and 
Information,  4i='159;  Intoxicating  Liquors, 
«=»19;  Judgment,  «=>S18,  822;  Landlord 
and  Tenant,  «ss>290;  Licenses,  ^>6;  Mas- 
ter and  Servant,  «=»250% ;  Mortgages,  <=> 
312;  Municipal  Corporadoni^  «3>111,  266, 
604.  018;    Officers,  100;  Fardtm; 

Physicians  and  Surgeons,  ^=»2;  Quo  War^ 
raoto^  «=s>63;  States,  ^9,  100;  Statutes, 
<^90,  118,  123,  265;  Taxation.  «=:>28,  40. 
193-196,  498;  Treaties,  «=»1;  Witnesses, 
«=»80a 

AMD  Biiro»oBiDiirr  or  ooir- 
snrunovAL  PROvniOMa. 

«s»tB  (Or.)  Const  art  4  |  la,  relating  to 
initiative  and  referendum,  and  article  11,  S 
2,  relating  to  amendment  of  charters,  must  lie 
constrned  together,  as  they  relate  to  the  same 
subject-matter.— Bobertson  t.  City  of  Portland, 
149  P.  645. 

4=)24  (Okl.)  When  an  amendment  to  a  Con- 
stitution is  not  self-executing  or  effective  by  aid 
of  existing  laws,  such,  laws  remain  In  force  nn- 
tU  the  amendment  Is  vitalized  by  legislatiTS 
action.— Linthicum  v.  School  Dist  No.  4  of 
Choctaw  County,  149  P.  898. 
«Es>26  (Mont.)  The  state  Constitution  is  a  lim- 
itation upon  power,  and,  in  the  absence  of  re- 
strictions therein,  the  Legislature  may  enact 
any  measure  which  does  not  infringe  upon  the 
suprcrae  law  of  the  land. — State  v.  Doad,  149 
P.  481. 
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(Ariz.)  OoDBt  art  6,  |  4,  defining  ap- 
pellate  juriadiction  of  the  Supreme  Court,  id 
absence  of  legislatlTe  provision  tberelor,  held 
aot  to  sire  Jurisdiction  of  an  appeal  from  the 
BQperior  court  reducing  a  tax  terr  by  $157. — 
Mohave  County  v.  Stephens.  149  P.  670. 
«s»3l  (Okl.)  Const  art  10,  {  12a,  providing 
for  the  payment  of  certain  taxes  into  the  com- 
mon school  fund  and  for  their  diHtributioD,  ia 
not  self-exeeuting  and  canngt  be  yiven  effect  by 
aid  of  any  law  in  force  at  the  time  of  its  adop- 
tion.—Lintbicum  V.  School  Diat  No.  4  of  Choc- 
taw Coun^,  149  P.  898. 

^=942  (Wash^  The  defendants  cannot  attack 
the  validity  of  the  Commission  Merchants'  Law 
(Rem.  &  BaL  Code,  §1  7024-7035)  on  consti- 
tutional grounds  not  applicable  to  their  par- 
ticular situation.— State  v.  Walter  Bowea  & 

Co.,  149  P.  m 

^s>43  (Mont)  Plaintiff,  who  had  crated  dis- 
eased fmit  for  sale  within  and  without  the 
state,  cannot  claim  that  acts  permitting  state 
fruit  inspector  to  destroy  all  such  fruit  waa  un- 
oonatitutional  aa  aHowing  the  destructifm  of 
fruit  not  dangannfl^-Comll  v.  Fox,  149  P. 
49& 

«s»43  (Waah.)  Bern.  &  Bal.  Code,  }  1774,  giv- 
ing defendant  alone  right  to  change  of  venue  in 
action  before  justices  of  the  peace,  held  not,  as 
to  the  state,  violative  of  Const,  art  1,  S  12,  as 
'class  legislation,  the  atate  by  the  L^islature 
having  waived  its  right  to  object— State  v. 
HaupUy,  140  P.  705. 

«=»48  (Mont.)  Legifllation  based  upon  reason- 
able classification  ia  valid,  and  will  be  presum- 
ed  reasonable  in  the  absence  of  a  contrary 
BbowIng.-State  v.  Dodd.  149  P.  4S1. 

^=948  (Wash.)  All  preanmptions  are  In  favor  of 
the  validity  of  Btatutea.— State  v.  Walter  Bowen 
&  Co.,  140  P.  330. 

III.  DISTRIBITTIOIT  OF  OOVEBK. 
MEWTAI.  POWEBg  AMD 
FUNCTIONS. 

(A)  I*ea4a]«ttTe  Powem  mMA  Deleamtloa 

«s»55  (OU.Cr.App.)  Laws  191S,  e.  26, 1 6.  mak- 
ing possession  of  a  certain  amount  of  intoxi- 
cating liquor  prima  facie  evidence  of  intent  to 
violate  the  prohibitory  law,  held  not  onconsti- 
tutional  as  invading  the  province  of  the  judicl- 
ary^Sallera  t.  State,  149  P.  1071. 

(B)  Jadlclal  Powers  and  Fanotlons. 

4b»70  (Wash.)  The  questions  of  the  policy  and 
wisdom  of  laws  are  solely  for  the  Legislature. 
—State  T.  Walter  Bowen  &  Co.,  149  P.  330. 

(C)  Bxeantlve  Powers  sad  Fnnotloms. 

^=380  (Mont)  Statutes  regutating  and  protect 
log -the  borticaltnfe  industry  and  creating  a 
state  board  of  horticulture  are  not  unconstitu- 
tional as  giving  the  state  inspector  ol  fruit 
pests  both  executive  and  judicial  powers. — 
CtolviU  V.  Fox,  149  P.  496. 

V.  PERSONAL.  OrVTI..  AND  POUXE- 
CAZ.  BIGHTS. 

«3987  (Mont)  Statutes  authorizing  the  state 
injector  of  fruit  pests  to  destroy  infected 
fruit  are  not  violative  of  Const,  art.  3,  §  3. 
providing  that  all  persons  have  tht  natural 
right  to  acqnlre,  posspss.  and  protect  proper- 
ty.-(Colvni     Pox,  149  P.  496. 

VI.  VESTED  RXOHTS. 

4»II0  (Ariz.)  Although  action  la  begun  and 
l^sue  joined  before  the  adoption  of  a  law  au- 
thorizing nine  jurors  in  a  civil  case  to  render  a 
verdict,  such  verdict  IS  valid,  where  the  trial  is 
after  par^snge  of  the  law.— Miami  Copper  Co.  T. 
States  149  P.  768. 


Vn.  OBZJOATION  OF  OONT&AGT8. 
(B)  CovtraetB  of  States  «md  nulelyail- 

tlM. 

«=»l2g  (Or.)  A  francbiae  to  as  electric  com- 
pany accepted  by  it  held  an  executed  contract 
which  coiud  not  be  altered  wltlionC  consent — 
Town  of  Haines  v.  Eastern  Or^on  light  & 
Power  Co.,  149  P.  87. 

IX.  FRIVII^OES  on  mMUJUTiES, 
AND  CLASS  LEGISLATION. 

«=»208  (Cal.)  In  view  of  Const  art  12,  |  15, 
held,  that  Civ.  Code,  f  652^  requiring  water 
companies  to  continue  furnishing  water  for 
irrigation,  is  not  unconstitutional  as  class  legis- 
lation, because  it  applies  only  to  domestic  cor- 
porations.—Franscioni  T.  Soledad  Land  &  Wa- 
ter Co.,  149  P.  161. 

«s»208  (MoDt)  Rev.  Codes.  H  1587,  1691,  r«- 
latine  to  the  practice  of  medicine  and  surgery, 
is  not  unconstitutional  as  class  legislation  dls- 
primipating  in  favor  of  osteopaths;  Laws  l90t. 
p.  61,  S  ll«  specially  excluding  osteopatba  from 
^e^ractice  of  medicine.— State  v.  Dodd.  148 

X.  EQUAL   PROTECTION   OF  LAWS. 

«=»2I2  (Mont)  The  statutes  authorizing  the 
atate  inspector  of  fruit  pests  summarily  to  de- 
stroy infected  fruit  are  not  onconstitutionai  as 
denying  the  owner  the  equal  protection  of  the 
law8.-53olvill  V.  Pox,  149  P.  49iB. 

■     XI.  DUE  PROCESS  OF  LAW. 

«=>266  (Okl.Cr.App.)  Laws  1913,  c.  26,  |  6, 
malting  possession  of  a  certain  amount  of  Intox- 
icating liquor  prima  facie  evidence  of  intent  to 
violate  the  prohibitory  law,  held  not  unconstitu- 
tional as  depriving  accused  of  the  presumption 
of  innocence.— BeUers  v.  State,  149  P.  1071. 
^278  (Wash.)  LAWS  188S,  p.  109,  constnied 
to  allow  a  surviving  hnsband  to  select  a  home- 
stead out  of  community  property,  held  not  to 
deprive  the  heirs  of  the  deceased  wife  of  prop- 
erty without  due  process  of  law.— Stewart  v. 
Fitzsimmons,  149  P.  659. 

^296  (Wnah.)  Rem.  &  Bal.  Code,  H  7024- 
7035,  known  as  the  Commission  Merchants' 
Law,  does  not  violate  Const.  U.  S.  Amend.  14, 
and  similar  provisions  in  the  state  Constitution, 
as  interferiiv  with  the  rights  of  liberty  and 
^ro^ty.— State  v.  Walter  Bowen  &  Co..  149 

«=s>3l8  (Mont.)  The  statutes  providing  for  the 
summary  destruction  of  infected  fruit  by  the 
state  inspector  of  fruit  pests  are  not  unconsti- 
tutional as  making  no  provision  for  bearing, 
or  for  notice  to  the  owner,  before  his  proper^ 
is  subjected  to  caption  and  destruction.— Cot 
vill  V.  Fox,  149  P.  406. 

€=9320  (Mont)  Statutes  authorizing  the  atate 
inspector  of  fruit  pests  to  destroy  infected 
fruit  are  not  violative  of  Const  art  3,  |  27, 
providing  that  no  person  shall  t>e  deprived  of 
property  without  doe  process  of  law.— Colvill 
V.  /ox,  149  P.  m 

CONSTRUCTION. 

See  Bonds,  «=»50:  Chattel  Mortgages,  <=>127, 
165;  Constitutional  Law,  «s>llM8:  Con- 
tracts, «=>144-2R2;  Covenants.  «s»40.  46; 
Deeds,  «=»93;  Franchises,  «=»2;  Guaranty, 
€=^27,  42;  Jud}:meut  €=^527;  Merhanics' 
Liens,  Mortgages,  4s=>126;  Statutes, 

«»184~267;  Stipulations,  «=sl4;  TreatisB, 
«=»7;  Trial.  ■S=>2g5;  Trusts,  «s»lS6;  Ven- 
dor and  Pnrchnser,  «»70,  75. 

CONTEMPT. 

H.  POWER  _Tp  ;  ANB  FBO- 

CEEDInGS  TKEBEFOB. 

^=395  (Mont)  Contempt  proceedings  should  not 
be  entitled  ik  princ^tal  cane^  but  n  dtatiiM 
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should  run  In  die  name  of  the  state  of  Montana. 

—State  T.  District  Court  o£  Tenth  Judidal 
DiBt.  in  and  tor  Fencus  Coant?,  1^  P.  978. 
4=s»60  (Mont)  evidence  on  attorney's  applica- 
tion for  writ  of  HUperviaorT  control  to  review  a 
jadgmrat  finding  him  guilty  of  contempt  and 
imposing  a  fine  and  Imprisonment  held  to  es- 
tablish his  gnUt,  within  Rev.  Codes,  I  7309, 
BubdB.  8,  9.— State  District  Court  oi  Tenth 
Judicial  Dlat.  in  and  for  Fergus  County,  149  P. 
973. 

«^=»66  (Mont)  Od  writ  of  aaparvieory  control 
bringing  np  the  entire  record  in  a  contempt  mat- 
ter, the  Supreme  Court  is  to  determine  whether 
the  lower  court  acted  in  a  manner  bo  arbitrary 
and  unlawful  as  to  be  tyransicaL — State  T. 
District  Coart  of  Tenth  Judicial  Dist  in  and  for 
Fergua  County,  149  P.  973. 

m.  pinnsHBCEKT. 

<S=>77  (Mont)  Under  Bev.  Codes,  K  7318, 
^79,  attorney  guilty  of  contempt  in  entering 
judge's  chamber  and  finding,  indorsing,  and  fil- 
ing discarded  memorandum  held  .properly  pun- 
isned  by  fine  and  imprisonment  until  fine  was 

Kid.-~State  t.  District  Court  of  Tenth  Judicial 
St  in  and  for  Fergna  Connty,  149  P.  873, 

CONTEST. 

See  Counties,  iS=935;  Elections,  «»270l 

CONTINUANCE. 

See  Criminal  Law,  «»>686-596.  1161. 

4»7  (Idaho)  The  granting  or  refusing  to  grant 
a  continuance  is  largely  within  the  discretion 
of  the  trial  court— Corey  t.  Blackwell  Lumber 
Co.,  149  P.  510. 

49»26  (Idaho)  The  refusal  of  a  continuance  to 
procure  the  deposition  of  a  bankrupt  held  not 
an  abuse  ot  discretion,  where  It  did  not  appear 
that  diligence  had  been  used  to  ascertain  the 
whereabouts  of  the  bankrupt  to  take  his  depo- 
sition.—Corey  T.  Blackwell  Lumber  Co.,  149  P. 
610. 

4=>30  (Cel.)  Where  the  complaint  was  amend- 
ed on  a  mere  formal  matter,  held,  that  the  de- 
nial of  defendant's  motion  for  a  continuance,  so 
as  to  plead  to  the  complaint  as-amended,  was 
not  erroneous,  under  C»de  Cir.  Proc.  I  432. — 
Lincoln  County  Bank  t.  Fetterman,  149  P. 
811. 

«=>35  (Okl.)  A  party  who  agreed  that  state* 
ments  contained  in  an  application  for  a  con- 
tinuance could  be  read  aa  the  deposition  of  an 
absent  witness,  pursuant  to  Rev.  Lews  1910, 
f  6045,  held  not  entitled  to  impeach  such  tes- 
timony by  showing  prior  statements  of  the  wit- 
nesa.— National  Council,  Knights  and  Ladies 
(tf  Secniity,  t.  Owen,  149  P.  28L 

CONTRACTS. 

See  Action.  ^=>27 :  Alteration  of  Instruments ; 
Arbitration  and  Award,  <£=»9:  Assignments; 
Attorney  and  Client,  $:=>30;  Bills  and  Notes ; 
Bonds;  Bridges,  •@=»20;  Brokers,  •@=»S^53, 
60,  04,  90;  Carriers,  «=332,  160,  218,  262; 
Champerty  and  Maintenance;  Chattel  Mort- 
gages; Compromise  and  Settlement;  Consti- 
tutional Law.  «=»129;  Corporations,  <£=>77, 
113.  121;  Covenants;  Damages,  <g=»9,  23; 
Equity,  «=>46;  Evidence,  «S=a29,  80,  353, 
884-450;  Exchange  of  Property;  Frauds, 
Statute  of;  Guaranty;  Hurfiand  and  Wife, 
^=s>36 ;  indemnity  ;  Indians,  €^15,  24 ;  In- 
fants, ®=»47-58;  Insurance;  Judgment, 
707 ;  Limitation  of  Actions,  <S:=60 ;  Lojrs 
and  Logging,  ;    Master  and  Servant, 

^»70,  SO;  Mortfiages;  Muuit-ipal  Oorpora- 
tiwis,  '6=231,  347,  365:  Novation;  Prin- 
cipal and  Agent,  ®=>108-123 ;  Railroads,  €=> 
1(K:    Reformation  of  Instruments;  Sales; 


Schools  and  School  Districts,  «»181,  135: 
Set-Off  and  Gounterdaim,  «=>28;  Specific 
Performance;  States,  €=>100;  Statutes, 
279.  281:  Stipulations;  Subscriptions:  Ven- 
dcv  and  Purchaser;  Work  and  Labor. 

Z.  KEQUISZTES  AZTO  VAUDZTT. 
(D)  Consideration. 

4=^0  (Mont)  A  contract,  whether  express  or 
implied,  must  be  supported  by  a  good  cimsider- 
ation.— Murphy  v.  NetC.  149  P.  713. 
$=»79  (Idaho)  A  continuance  of  the  serrices 
parsuant  to  a  request  held  a  sufficient  concddera- 
tion  for  a  promise  to  pay  for  services  render- 
ed prior  to  the  request. — Blackwell  t.  Kercheral, 
149  P.  1060. 

(F)  Ii«s;«U4)r  o(  Objeet  amd  of  Csnstdera- 

tton. 

^s>10l  (OkL)  la  an  action  to  enforce  a  con- 
tract executed  in  another  state,  the  lex  lod  con- 
tractus controls  the  legality  of  the  contract  un- 
less the  contract  otherwise  provides. — Marx  T. 
Hefner,  149  P.  207, 

<S=3lD8  (Colo,App.)  All  contracts  In  contraven- 
tion of  public  policy  are  Toid.— <Miver  Wilder, 
149  P.  275. 

To  be  against  public  policy,  a  contract  must 
have  a  tendency  to  injure  the  public,  be  ^^ainst 
the  public  good,  or  be  inconsistent  with  sound 
policy  or  good  morals. — Id. 

In  determining  whether  a  given  contract  con- 
travenes poblic  policy,  the  test  is  whether  its 
tendency  is  evil,  rather  than  whether  the  acts 
performed  or  contemplated  are  buA. — ^Id. 

«=>ID8  (OU.)  Evidence  held  to  show  that  an 
agreement  between  the  wife  of  plaintiff  in  an 
alienation  suit  and  the  defendant  therein,  lead- 
ing to  a  settlement  tiiereof,  was  not  Told  as 
tending  to  relieve  her  husband  from  financial 
responsibility  imposed  on  him  by  his  marital 
duties.— Huber  v.  Gulp,  149  P,  21(C 

For  a  contract  to  be  void  as  against  public 
pcdicy,  it  must  conflict  with  good  morals  or 
contravene  the  established  interests  of  society. 
—Id. 

The  court  can  declare  a  contract  void  as 
agaiiut  public  policy  only  in  cases  free  from 
doubt— Id. 

1 1  (Okl.)  A  contract,  providing  that  should 
either  party  desire  a  divorce,  the  other  will  not 
appear  therein  to  defend,  is  void  as  against 
public  policy.— Huber  v.  Gulp,  149  P.  216. 

The  contract  bet^'een  the  wife  and  C,  whom 
the  husband  accused  of  alienating  her  affections. 
held  not  invalid  as  tending  to  prevent  opposi- 
tion to  a  contemplated  divorce. — Id. 

<S=7l27  (Okl.)  A  contract  stipulation  restricting 
the  righte  of  the  parties  to  pursue  the  usual  le- 
gal remedies  for  breach  thereof  held  void,  under 
Rev.  Laws  1910,  S  977.— Voris  v.  Gage,  149  P. 

150. 

^s>l37  (Okl.)  A  clause,  binding  one  contracting 
party  not  to  defend  in  a  divorce  suit  brought  by 
the  other  held  not  to  invalidate  a  severable  por- 
tion, which  provided  for  separation  and  a  prop- 
erty settlement— Huber  v.  Gulp,  149  P.  21ft 

A  void  provision  of  a  contract  between  hus- 
band and  wife  that  neither  should  contest  an  ac- 
tion for  divorce  held  not  to  invalidate  -the  con- 
tract wherein  C,  whom  the  husband  accused 
of  alienating  the  wife's  affections,  agreed  to 
pay  the  wife  the  difference  between  the  sum 
received  by  her  from  her  husband  and  the  sum 
claimed  by  her.— Id. 

<ft=»l40  (CoicApp.)  A  contract  between  pub- 
lishers for  the  furnishing  of  printed  copies  of 
constitutional  amendments  held  not  void,  as 
against  public  policy,  on  account  of  an  illegal 
agreement  with  the  secretary  of  state  for  the 
publication  thereof.— Oliver  t.  Wilder,  140  P. 
275. 
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«=>142  (Okl.)  Wliether  a  contract  is  a^inat 

Jablie  policy  is  for  the  court— Hnber  t.  Gotp, 
49  P.  216. 

Bvldence  in  an  action  on  a  contract,  made  by 
4efen(lant  in  an  alienation  suit,  to  reimbaree 
tile  wife  for  the  amount  she  might  loue  by  a 
■ettlement  with  her  husband,  held  to  show  the 
Cpntract  with  sufficient  definiteness  to  require 
•obmission  of  the  case  to  the  jury. — Id. 

n.  CONSTRUCTION  AND  OPEBA- 
TION. 

(A)  General  Rnlea  of  Conatraeiloa. 

4b9I44  (0U>)  In  an  action  on  a  foreign  con- 
tract) the  lex  loci  contractus,  if  pleaded  and 

firoved,  controls  the  rights  oi  the  parties  on- 
eas  irreconcilable  to  local  laws  or  establiBhed 
|aU<7  »f  the  state.— Bfarx  t.  He&ier,  149  P. 

4»I47  (Cal^App.)  The  court  cannot  disregard 
the  clearly  exprcBsed  intention  of  the  parties 
to  declare  a  condition  precedent  to  a  contract, 
—Schwab  T.  Bridge,  149  P.  603. 
e=>t47  (Okl.)  Under  Rct.  Laws  1910,  K  »48, 
951,  957,  958,  a  contract  will  be  construed  to 
give  effect  to  the  intention  existing  when  the 
contract  was  made,  so  far  as  ascwtainable.— 
Kee  T.  Satterfield,  149  P.  243. 
®=»I73  (Cel.)  Covenant  of  irrigation  company 
to  furnisn  water  continuously  for  20  years,  and 
that  of  landowners  to  pay  annually  therefor, 
hM  independent  so  as  to  render  dtfendants' 
failure  to  make  annual  payments  not  fatal  to 
their  recovery  a^nst  plaintiff  for  its  failure  to 
furnish  water.—Fresno  Canal  &  Irr.  Co.  t.  Per- 
rin,  149  P.  805. 

«=s>l75  (CaLApp.)  The  court,  in  Interpreting 
an  instrument  in  a  foreign  language,  is  not 
bound  by  the  translation  of  a  party^— Baberly  t. 
Haberly,  149  P.  63. 

(F)  Compearatlon. 

«=3232  (Mont)  Specification  to  be  read  Into  a 
contract  for  the  fumisbing  of  certain  quantity 
of  material  held  not  to  defeat  the  contractor's 
recovery  for  extra  materials.— Interstate  Lum- 
ber Co.  V.  Western  Mortgage  &  Warranty  Ti- 
de Co.,  149  P.  975. 

A  specification  relating  to  materials,'  to  be 
read  into  a  contract  to  furnish  a  certain  quan- 
tity of  materials,  might  be  abrucated  by  a  sub- 
sequent oral  agreement  of  the  parties,  or 
waived  without  writing  by  the  party  for  whose 
protecti<ni  it  was  intended.- Id. 

nr.  BEsoissiON  anb  abandon. 

KENT. 

€=>254  (CaLApp.)  By  consent  a  contract  may 
be  mutually  abandoned,  and  each  party  re- 
leased 'from  further  obligation,  even  by  parol.— 
Twnpkins  t.  Davldow,  149  P.  788. 

V.  PERFOBJSANCE  OB  BREACH. 

«=»3I9  (Cal.App.)  A  building  contract  held  to 
entitle  uie  contractor  to  recover  only  75  per 
ceat  of  the  value  of  the  work  done  up  to  the 
time  it  was  destroyed  by  an  earthquake. — 
Stock  T.  Thiele,  149  P.  371. 

VI.  ACTIONS  FOB  BREACH. 

^=9346  (Mont.)  In  an  action  for  brea<di  of  con- 
tract, plaintiff  bad  the  burden  of  establishing 
the  contract  substantially  alleged,  so  that  where 
tbe  declaration  was  upon  a  contract  without 
regard  to  alterations,  and  a  vitiating  alteration 
was  alleged  and  proved  by  defendant,  the  ac- 
tion failed.— Smith  v.  Barnes,  149  P.  963. 

In  the  case  of  a  spoliation  of  a  contract, 
the  plaintiff  must  declare  upon  the  contract  as 
originally  madiL  and  it  is  ntal  if  Uie  contract 
beaded  la  not  the  agreement  of  the  parties.— Id. 
<^=>349  (Cal.)  In  action  to  recover  certain 
■bare  of  the  net  profits  of  defendant  company 
fer  the  year  1907,  aridaiM  as  to  the  aeiling 
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price  of  Its  products  in  1908  held  immaterial. — 
Morton  V.  Remillard  Brick  Co.,  149  P.  813. 
4=>350  (Mont)  Evidence,  in  a  proceeding  to  re- 
cover for  materials  famished,  held  to  warrant 
the  allowance  of  plaintifFs  claims  for  extras. — 
Interstate  Lumber  Co.  v.  Western  Mortgage  A 
Warranty  Title  Co.,  149  P.  975. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence.  «=>83,  101,  136. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Ghamperty  and  Maintenance,  4=»7 ;  Deeds ; 
Frandulent  Conveyances. 

CONVICTS. 

See  Conspiracy,  «s>28,  41.  48;  Bacape,  «s>l. 
5;  Pardon. 

CORPORATIONS. 

See  Banks  and  Banking:  Ctarriers;  Constitu- 
tional Law,  «=»208:  Courts,  «=s>121;  Ded- 
icaticNa,  «=»13,  16,  38;  Elvidence,  ^ff^y^?. 
459;  EVanchises;  Fraudulent  Conveyaoees. 
^^76,  100 ;  Insurance ;  Mandamus,  9=> 
16,  127.  164,  187;  Municipal  Coroorations ; 
Principal  and  Surety,  ®=»90;  Railroads; 
Specific  Performance,  «=>70;  Street  Bail- 
roads;   IMal,  4=9252. 

X  XNOO&POBATION  ANB  OBOAN- 
IZATION. 

«e»30  (Cal.)  Promoters  of  a  corporation  form- 
ed to  purchase  property  owned  by  them  sus- 
tain a  fiduciary  relation  to  their  cosubscriben 
and  are  bound  to  make  fuU  disclosures  of  the 
facts  relating  to  the  property.— Califomia-Cal- 
averas  Mining  Oo.  v.  Walls,  149  P.  695. 

That  the  promoters  of  a  corporation  formed 
to  purchase  property  owned  by  tbem  concealed 
the  facts  as  to  the  value  of  tiie  property  CMi- 
Btitutes  a  fraud  on  the  corporation.- Id. 

The  promoter  of  a  corporation  formed  to  par- 
chase  property  from  him,  who  concealed  the 
price  at  which  he  acquired  It,  held  liable  to  the 
corporation  for  concealed  profits.- Id. 

A  fiduciary  relation  may  exist  between  the 
promoters  and  the  prospective  Btoekbolders  of 
a  corporation  before  its  o^^isation. — Id. 

In  a  suit  by  a  corporation  against  a  pro- 
moter for  concealed  profits,  evidence  heU  insuf- 
ficient to  show  that  the  promoter'a  ass^ee  of  a 
note  for  the  purchaae  price  of  prcverty  bought 
by  the  corporation  was  a  holder  for  valne  in  due 
course  before  maturity.— Id. 

m.  OOBPOBATB  NAMK.  SEAI^  BOM- 
ICII.E,  BT-I.AWS.  Ain$  BEOOBBS. 

<S=954  (Okl.)  Under  Rev.  Laws  1910,  «  1248, 
by-laws  pasted  in  a  book  kept  by  a  corporation, 
but  not  designated  as  a  book  of  by-laws,  are 
valid.— Cummings  v.  Stste,  149  P.  864. 

Under  Rev.  Laws  1910,  M  1248,  2947,  by- 
laws typewritten  on  a  sheet  of  paper  and  pasted 
in  a  book  are  valid.— Id. 

Under  Rev.  Laws  1910,  |  1248,  a  failure  of 
directors  to  certify  by-laws  does  not  invalidate 
them  in  an  action  between  the  directors. — Id. 

The  by-laws  of  a  corporation  are  to  prescribe 
the  rights  and  duties  of  tlie  members  betweoi 
themselves  and  to  the  corporation  and  the  man* 
agement  of  the  COTporate  affairs.— Id. 

IT.  CAglTAl^^gTOOT,  ANB  BZVI- 

(B>  gnlisevlptlM  «•  Stoak. 

9=^77  (Aris.)  A  contract  to  subscribe  for  stock 
of  a  corooration  is  not  performed  by  issuance  of 
stock  of  a  Bubswiaait  corporation,  aoquiriag  tbi 
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aawts  the  tanutr  corporatton.— IPeoide's  Nat. 
Bank  t.  Taylor,  149  P.  788. 

«=»78  (Colo.  App.)  The  meaBure  of  damagei 
for  breacb  ot  a  contract  to  issue  certain  Hbarea 
of  stock  to  plaintiff  fs  the  value  of  such  stock. 
— Creighton      Campbell,  149  P.  448. 

Giving  of  instruction  that,  for  the  purposes  of 
the  action,  in  Tievi  of  an  agreement  by  plain- 
tiff,  an  assignmnit  for  Ae  benefit  of  creditors 
of  the  defendant  corporation  was  valid  held 
not  error. — Id. 

^»80  <Ariz.)  One  induced,  by  fraodulent  rep- 
resentationi  of  the  Talue  of  the  assets  of  a  cor- 
poration, to  subscribe  for  stock,  and  to  give  a 
note  for  the  price,  may  rescind.— People's  Nat. 
Bank  v.  Taylor,  14»  P.  763. 

£vidence  M4  to  justtfy  a  finding  that  one 
was  induced,  hy  fraudulent  represeDtations  of 
the  value  of  the  assets  ot  a  corporation,  to  sub- 
scribe for  stock.— Id. 

•=>80  (ColoApp.)  Misrepresentations  by  a  cor- 
poration's a^ent  to  a  subscriber  for  stock  that 
the  corporation  would  ship  fruit  for  no  one  but 
its  stockholders  Aeld  a  defense  to  an  action  on 
the  note  for  the  stock  subscription.— Divine  v. 
Western  Slope  Fruit  Growers  Ass'n,  149  P.  841. 
^»88  (Or.)  Person  advancing  money  for  cor- 
porate stock  not  delivered  held  entitled  to  sue 
for  specific  performance,  or  for  damages,  or  to 
rescsnd  and  sue  for  the  amount  paid  as  money 
had  and  received.- Watkins  v.  Kecord  Photo> 
graphing  Abstract  Go^  146i  P.  47& 

(D)  Transfer  at  Sbares. 

«=>H3  (Colo.)  A  contract  tempcwarily  exclud- 
ing stock  from  the  market  during  the  existence 
of  a  contract  for  the  selling  <^  treasury  stock, 
fteMvalid.-Cook  By.  Signal  Co.  v.  Buck,  149  P. 
96.  V 

«=9l2r  (ColcApp.)  Complaint  &eM  to  state  a 
cause  of  actioQ  to  rescind  a  contract  for  the 
purchase  of  stock  on  the  ground  of  defendant's 
fraud  and  willful  deceit— Oregg  v.  Hayes,  149 
P.  1055. 

In  action  to  rescind  a  contract  for  the  pnr^ 
chase  of  stock  on  the  ground  of  defendant's 
fraudulent  representations,  instruction  on  meas- 
ure of  damages  Aeld  errtnieoas.— Id. 

Issues  formed  by  the  complaint  Aeld  to  war- 
rant evidence  to  support  &  judgment  for  plain- 
tiff for  $400,  the  amount  paid  for  stodt,  and 
a  special  verdict  that  one  of  the  defendants  was 
guilty  of  fraud  and  willful  deceit. — Id. 

4=3 123  (Cal.)  In  action  to  recover  poasession  of 
a  oertificate  of  plaintiff's  capital  stock,  pledged 
to  it  b;  its  secretary  who  thereafter  abstracted 
it  and  pledged  it  to  defendant,  evidence  held 
not  to  sustain  finding  that  plaintiff's  negOeence 
permitted  the  repiedge  to  defendant.— The  xama- 
to  V.  Bank  of  Southern  California,  149  P.  826. 

In'  an  action  for  the  possession  of  Its  certifi- 
cate of  stock  pledged  to  plaintiff  by  its  secreta- 
ry, and  afterwards  abstracted  and  pledged  to 
dwendant,  plaintiff  held  not  estopped  by  conduct 
of  asserting  a  daim  to  tbe  certificate.— Id. 

^3»I23  (OaLApp.)  Complaint,  alleging  a  trans- 
fer of  stock  to  secure  a  note  and  the  refusal  of 
payee  to  accept  payment  and  return  the  stock, 
hmd  to  state  a  cause  of  action  on  a  pledge,  or 
for  equitable  remedy  of  cancellation.— Golden  T. 
Fischer,  149  P.  797. 

EWdence  &eld  to  sustain  a  finding  that  a 
transfer  of  corporate  stock  "by  maker  of  a  note 
to  payee  was  a  pledge. — Id. 

Instrument  executed  by  the  maker  of  a  note 
transferring  to  payee  corporate  stock  held  to 
evidence  a  pledge  of  the  stock  and  not  a  sale,  or, 
U  a  sale,  to  give  an  absolute  right  to  repurchase 
within  a  specified  time.— Id. 

To  JuadJ^  evidence  that  a  written  agreement 
bctmoi  the  makw  of  a  note  and  the  pi^ee  did 
not  show  a  sale  of  stock  deposited  as  security. 


it  wu  not  ueceBBBiT  to  ^ead  fraud  in  procur- 
ing the  agreement— Id. 

Parol  evidence  la  admisrible  to  show  that  a 
transaction,  on  its  face  a  sale  of  corporate  stock, 

was  but  a  pledge.— Id. 

<©=  149  (Colo.App.)  One  acquiring  stock  covered 
by  a  mortgage  held  not  an  innocent  purchaser 
for  valucL  but  took  tiie  stock  subject  to  the  mort- 
gage—Thompson    Rowe.  149  P.  849. 

V.  MEMBERS  AITO  STOOKHOIJIEBS. 

(A)  RlffhtB  and  Liabilities  mm  to  Cor. 
»*»ation. 

•^170  (Okl.)  Under  Iter.  Laws  1910.  |  1227, 
those  who  signed  articles  of  incorporation  and 
subscribed  for  stock  are  "stockholders"  who  can 
adopt  by-laws.r-<3nmmiug*  v.  Stat^  149  P.  864. 

(B)  Meetings. 

«sbI94  (Okl.)  The  directors  of  a  private  coi^ 

S oration  may  empower  an  attorney  to  make  a 
emand  for  a  special  meeting      the  directoia^ 
Commlngs  t.  State.  148  Pr8iB4. 

(C)  Solnar  or  Defending  on  Bebalf  of  Cor- 
poration. 

^»202  (Okl.)  The  ordinary  remedy  for  injuries 
done  to  a  coritoratlon  is  to  be  sought  primarily 
through  coirporate  actiou. — Smith  v.  Oklahoma 
Suppfy  Co.,  149  P.  879. 

Shareholders  cannot  ordinarily  sue  in  equity 
to  redress  wrongs  done  to  a  corporation.— Id. 
^=>2W  (Okl.)  Where  directors  are  giulty  of  a 
breach  of  trust,  injurious  to  corporate  assets 
and  rights  of  shareholders,  and  the  corporation 
refuses  to  sne,  one  or  more  shareholders  may 
sue  in  their  individual  names  to  restrain  or  re- 
dress such  injuries,  provided  the  petition  shows 
the  right  of  the  petitioners  to  sue. — Smith  v. 
Oklahoma  Supply  Co.,  149  P.  879. 

(D)  IilabiUtr  <or  Corporate  Debta  and 
Acta. 

«=s>232  (Wyo.)  Under  Comp.  St  1910,  SI  3981, 
3988,  8989.  3990,  exchange  of  water  permit  by 
defendant  tor  entire  stock  of  irrigation  company 
held  not  fraudulent  as  to  creditors,  rendering  de- 
fendant liable  to  them,  if  the  parties  in  good 
faith  reasonably  estimated  value  of  permit  as 
equal  to  that  of  stock  at  time  of  exchange.— 
Tuttle  V.  Rohrer.  149  P.  857. 

Under  Comp.  St.  1910  U  3981.  3988,  3989, 
8990,  creditor  of  corporation,  who  had  notice  at 
time  indebtedness  of  company  was  contracted 
that  defendant  stockholder  had  had  stock  is- 
sued to  him  in  exchange  for  overvalued  proper- 
ty, held  unable  to  enforce  bis  debt  against  such 
stockholder,  In  the  absenoe  of  ftaad.--Id. 

TI.  OFlTCEaS  AMD  AOBNTS. 

(A)  Bleotlon  or  Avvelntmeat,  dnnllflea- 
tlon,  and  Tennre. 

«=»282  (ColaApp.)  The  holder  of  several  thous- 
and Bhares  of  stock  by  transfer  on  the  corpo- 
rate books  and  issuance  of  certificates,  held  en- 
titled to  act  as  a  director,  Uiough  merely  a 
nominal  owner,  and  though  the  by-laws  require 
that  each  director  shall  own  at  least  1,000 
shares  of  stock.— Creighton  v.  Campbell,  149  P. 
44& 

Vn.  COBPOBATE  PqWEM  AMD 
ZiIABZZJTXBS. 

(B)  Representation  of  Corporation  br  Of- 
flcera  and  Aventa, 

«=>407  (CatApp.)  Tbe  president  and  actual 
general  manager  of  a  oorporatlim  engaged  in 
selling  land  was  acting  within  the  scope  of  his 
authority  in  employing  a  selling  agent  and 
agreeing  that  the  corporation  would  pay  for  his 
services,  though  no  resolution  had  been  passed 
appointing  him  general  manager.— Ho&nan  t. 
Guy  M.  Busb  Co.,  149  P.  177. 
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See  A: 


«s»4l4  (Cal.)  A  note  itened  president  and 
secretary  of  a  corporation  endenciac  a  loan 
negotiated  by  It  held  binding  on  it—san  Joa- 
gnin  Van^  Bank  t.  Gate  City  Oil  Co.,  149  P. 

^»423  (Colo.)  A  corporation  as  an  indivld- 
nal  Is  liable  for  Injuries  suffered  by  a  third 
person  from  an  act  of  its  agent  done  in  the  dis- 
charge of  hiB  duties  and  within  the  apparent 
scope  of  his  authority,  though  the  agent  has 
disobnred  bis  instructiotia.— Me^  t.  Smith,  149 
P. 

(B)  Tort*. 

4=9496  (Colo.)  A  corporation  may  be  held  lia- 
ble in  damages  for  torts  committed  in  pursu- 
ance of  a  conspiracy  to  which  it  is  a  party  to 
the  same  extent  as  an  individuaL— Aleek  T. 
Smith,  149  P.  627. 

ZI.  DISSOXiUTIOir  AND  FOBFEIT17BE 
OF  FBAXOaiSE. 

^630  <0r.)  Under  L.  O.  L.  g  6699,  right  of 
action  by  a  corporation  tried  after  the  fire-year 
period  allowed  after  dissolution  for  bringing 
suits,  held  abated.— Service  &  Wright  Ijumber 
Go.  T.  finmpter  Vall^  By.  Co.,  149  F.  531. 

CORRECTION. 

and  Error,  €=^657;  Judgment, 

COSTS. 

See  Appeal  and  Error,  ®=»159,  391;  Criminal 
Law,  ^1075;  Eminent  Domain,  ^265; 
Judges,  «=»16j  Judgment,  «=»103;  Quo 
Warranto,  ^=»63. 

t.  MATtntE.  GBOmrDB.  AHD  EnSNT 
OF  RIGHT  IN  GENEBAIm 

4s>l3  (Wash.)  The  costs.  In  a  suit  to  enjoin 
the  collection  of  increased  Msessments  by  a  fra- 
ternal 'insurer,  held  not  to  be  imposed  on  the 
member*  the  suit  being  novel  and  of  general  in- 
terest.—ThtMnas  T.  Knigiits  of  Maccabees  of  the 
World,  149  P.  7. 

V.  AH01TNT,  BATE,  AND  ITEMS. 

€=^184  (Nov.)  Witness  fees  may  only  be  tax- 
ed when  expressly  allowed  by  legislative  enact- 
ment.—Zelavtn  V.  Tonopah  Belmont  Develop- 
ment Co.,  149  P.  188. 

Although  a  party  is  not  entitled  to  tax  mileage 
of  witnesses  attending  court  out  of  the  county, 
he  may  recover  thtir  per  diem  for  the  days  they 
were  upon  the  witness  stand. — Id. 
«=>I85  (Nev.)  Under  Rev.  Laws.  {  5431,  wit- 
Dessea  Uving  more  than  30  miles  from  the  place 
of  trial  in  another  county,  not  being  required 
to  attend,  cannot  have  their  mileage  taxed  as 
costs.— Zelavin  t.  Tonopah  Belmont  Develop- 
ment Co.,  149  P.  isa 

Where  it  does  not  appear  on  a  motion  to  re- 
tax  costs  that  witnesses  from  a  foreign  state 
were  not  served  at  the  state  line,  their  mileage 
may  be  recover>jd  from  such  line. — Id. 

VII.  OH  APPEAL  OR  ERROR,  AND  ON 
NEW  TBIAI.  OB  MOTION  THEBE- 
FOB. 

4=s>254  (Or.)  One  who  appeals  from  a  Judg- 
ment in  an  action  at  law  may  not  have  the  ex- 
pense of  transcribing  the  testimony  taxed  as  a 
disbursement  in  tiie  appellate  court. — Delovage 
v.  Old  Oregon  Creamery  Co..  149  P.  317. 
The  rule  that  expenses  In  a  law  case  of  procur- 
ing a  transcript  cannot  be  taxed  as  costs  on  ap- 
peal is  not  changed  because,  under  Const,  art. 
'7,  S  3.  as  amended  in  1910,  either  party  may 
have  tne  whole  testimony  attached  to  the  bill  of 
exceptions,  thus  transmitting  the  transcript  to 
the  appellate  court  on  ain>eal-— Id. 
«=»254  (Or.)  The  Supreme  Court  will  tax  as  a 
disbursement  the  necessary  expense  incurred 
lor  a  transcript  ot  the  testimony  in  a  suit  in 
equity,  when  such  transcriiit  is  prepared  for 


the  appeal,  and  after  a  decision  by  the  trial 
court— Henderson  T.  Tillamook  Hotel  Co^,  149 
P.  473. 

4^260  (Cal.)  A  party  prosecuting  a  frivolous 
appeal  will  be  assessed  added  costs  as  a  penalty. 
—Goodwin  T.  Whittier  Cobum  Co.,  148  P.  6S3. 

COUNTERCUIM. 

See  Pleading,  «s9l38;  Bet-Off  and  Counter- 
daim. 

COUNTIES. 

See  Courts,  «=>210H  ;  Highways ;  Quo  War- 
ranto, Taxation,  «=>493. 

XL  GOVERNMENT  AND  OFFIOEB8. 

(B)  Connty  Seat. 

•^35  (Mont.)  In  view  of  Bev.  Codeo,  {  7234, 
held  that  under  Corrupt  Practice  Act,  H  10, 
39,  40,  and  4S,  an  elector  could  not  main- 
tain an  election  contest  arising  out  of  the  re- 
sult of  a  count?  seat  electl(m.— Gadle  T.  Town 
of  Baker,  149  P.  960. 

A  court  of  equity  will  Intervene  to  prevent  a 
city  or  town  from  unlawfully  obtaming  the 
county  seat,  where  It  did  not  receive  the  blu- 
est number  of  votes,  but  a  proceeding  begun  as 
an  election  contest  cannot  be  treated  as  one  in 
eqoity^Id. 

(D)  oneers  A&d  AawBta. 

«=»69  (Colo.)  Laws  1909,  p.  383,  relating  to 
the  coim)eii8atioa  of  county  clerks,  in  view  of 
Laws  1907,  p.  416,  amoiding  Laws  190S,  p.  230, 
and  BeV.  St.  1908,  }  2673,  h^d  in  violation  of 
Const  art  14,  }  15,  relating  to  compensation  of 
clerks,  which  section  was  not  amended  by 
article  14,  I  8,  as  ammded  in  1902,  and  in- 
valid.—Board  of  Com'rs  of  EH  Paso  County  t. 
Shelden.  149  P.  616. 

•^69  (Idaho)  Const,  art  18,  {  7,  relating  to 
compensation  of  county  officers  quarterly,  was 
adopted  to  conform  to  the  plan  under  which 
county  commissioners  have  supervisory  power 
over  all  county  matters,  and  tiuarterly  settle- 
ments are  made  in  which  county  officers  receive 
only  the  net  amounts  due  tbeoL — Leonard  v. 
St.  Clair,  149  P.  1058. 

Kev.  Codes,  S  2115,  as  amended  by  Taws 
1911,  c  70,  and  Laws  1913,  c.  48,  whereby 
county  officers'  salaries  are  payable  monthly, 
instead  of  quarterly,  keid  violative  of  C<Hi8t 
art  7,  S  1&-Id. 

As  used  in  section  7,  art  18,  of  the  Consti- 
tution, the  word  "quarterly"  means  "quarter- 
yearly:  once  in  a  quarter":  and  the  phrase 
as  other  expenses  are  paid  refers  to  other 
expenses  of  the  county,  and  means  that  the 
claim  of  a  county  officer  tot  salary  shall  be 
passed  upon  and  allowed  by  the  board  of  county 
commissioners. — Id. 

€=375  (Okl.)  The  county  can  recover  a  claim 
for  salary  paid  by  the  commissioners  without 
authority  of  law,  though  no  appeal  was  taken 
from  the  board's  action.— Harper  v.  Board  ot 
Com'rs  of  Oklahoma  County,  149  P.  11012. 
«s>98  (Mont.)  Under  Bev.  Codes.  S  S6S2.  Uld 
that  sureties  on  a  county  assessor's  bond  were 
not  liable  for  compensation  improperly  paid  to 
bira  for  collecting  city  taxes,  where  the  duty  of 
collecfcing  such  taxes  was  not  imposed  on  nim, 
but  reposed  elsewhere  under  sections  2684,  3356. 
3367._City  of  Butte  v.  Bennetts,  140  P.  92. 

IV.  FISOAI.  MANAGEMENT.  PTTBUO 
DEBT,  SECITBITIES,  AND 
TAXATIOH. 

e=>l65  (Ariz.)  Whete  a  county  assessor  was 
not  indebted  to  ttke  county  and  had  perfumed 
the  duties  of  the  office,  the  coonty  board  <rf  mn- 
pervieorB  could  only  order  warrants  against  the 
county  treasurer  for  the  salary  fixed  by  law.— 
Phillips  T.  Graham  County,  149  P.  ^S6^ 
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«=»I9I  (Colo.)  Laws  1018,  p.  060,  i  12.  prorid- 
log  for  an  increase  io  the  tax  levj  for  county 
purposes,  is  not  unconstitutioQal,  under  Const, 
art.  &,  t  36,  nor  Craut,  art  10,  |  T^^Uon  v. 
Vindicator  CoosoL  Gtdd  Mining  Cc^  149  P. 
108. 

Under  Rev.  St.  1908,  fii  1215.  5666.  5676, 
and  ST60,  a  recommeudation  b;  a  tax  commid- 
aioQ  made  in  the  last  gunrter  of  the  fiBcal  jear, 
and  again  made  in  the  Grst  quarter  in  the  suc- 
ceeding fiscal  year,  held  to  be  made  in  the  laett 
quarter.— Id. 

That  the  state  tax  commission  fails  to  pre- 
serve a  record  of  itd  action  in  recommending  an 
increased  levy  for  county  purposes  does  not  In- 
validate a  levy  made  thereon. — Id. 

The  directions  regarding  levy  and  appropria- 
tion and  delivery  of  tax  list  and  warrant  in  Bev. 
St.  1908,  H  1215,  6666,  are  dlvfctxaj  merely. 
— ^Id. 

COUNTY  SEATS. 

See  Coantlei,  «»35. 

COURTS. 

See  Action,  «=»15;  Appeal  and  Error,  ^»20, 
22,  120.  171,  iSiS,  366.  671,  803,  854, 
884;  Attorney  and  Client,  ^8;  Clerks  of 
Coarta;  Constitutional  Law,  ^=>29;  Con- 
tempt; Costs,  4=3254;  Criminal  Law,  «=> 
101,  1033;  Dismissal  and  Nonsuit,  «»60; 
Bminent  Domain,  4=>226;  Bvidence,  4t=>l; 
Eixecutors  and  Administrators,  ^s»431 ;  Ha- 
beas  Corpus,  €=»1.  S5 ;  Indians,  «=»38 ;  In- 
fants. «==>68;  Judges;  Judgment,  €=3349, 
818:  Justices  of  the  Peace;  Mechanics'  Liens, 
«»308;    Prohibitum;    Taxation.  «=»493. 

n.  ESTABUSHBCEMT.  OROANIZA- 
TION,  AMD  PBOOSDUBE  IN 
GENERAL. 

(D)  Rale*     of     Deelalon,  Adjndleatlona, 
OplBiona,  «»d  Rmorda. 

4=»92  (Wash.)  Where  there  were  two  issues, 
a  decision  on  one  cannot  be  considered  dictum, 
though  the  case  could  have  been  disptued  of  on 
the  other.— Milwaukee  Terminal  By.  Co.  r.  City 
of  SeatUe,  149  P.  644. 

m.  OOVRTS  OF  GENERAL  ORIGHTAL 

JimisDioTioir. 

(A)  Gronnda  of  Jnrladietton  la  General. 

«=»I20  (Ariz.)  In  the  state's  suit  to  recover  the 
penalty  for  violation  of  Laws  1912,  c.  60,  the 
complaint  properly  joined  causes  of  action  for 
15  violations,  under  Civ.  Code  1901,  pars.  1280, 
1291,  so  OS  to  give  the  superior  court  jurisdic- 
tion.~Miami  Copper  Co.  v.  State,  149  P.  768. 
«SB»I2I  (Aric.)  Under  Const  art  6,  «  6  ana  9, 
BDperior  court  Held  to  have  jurisdiction  of 
state's  suit  against  corporation  to  recover  $1,- 
500  in  penalties  for  16  violations  of  Laws  1912, 
c  60.— Miami  Copper  Co.  t.  State,  149  P.  758. 

(B)  Coarta  of  ^vtlealar  fltatea. 

«a»126  (O0k>.^>p.)  Iaws  1903,  t>P.  516-622, 
repealing  Gen.  St  1883,  §$  3617,  3G18,  held  not 
to  repeal  the  constitutional  Junsdiction  of  the 
^strict  court— Selkregg  v.  Thomas,  149  P. 
273. 

IV.  OOURTS  OF  LIMITED  OR  INFB* 
RIOR  JURISDICTION. 

<8=»I85  (Okl.)  Comp.  I^ws  1909,  |  6456  (Bev. 
Laws  1910,  S  6505),  relating  to  appeals  from 
county  to  district  court,  may  be  complied  with 
by  dictating  into  the  record  the  notice  of  appeal, 
in  open  court  in  the  presence  of  appellee  and 
his  counsel,  and  by  executing  and  £ling  the  re< 
quired  appeal  bond  within  ten  days,— In  re  Tub- 
bee's  Bstate,  140  P.  1120. 


V.  COURTS  OF  PROBATE  JURISDIC- 
TION. 

^198  (Wash.)  Under  Const  art.  4,  S  6,  and 
Rem.  &  BaL  Code,  S  1278,  hetd  that  the  su- 
perior court  is  a  court  of  general  jurisdiction, 
having  cognisance  of  all  matters  of  probate, 
with  power  to  exercise  the  inherent  functions 
of  a  court  of  gemral  jarifdictkm  in  disposing 
of  anch  inattet&— State  t.  KanSioan.  149  P.  666. 

VL  COURTS  OF  APPELLATE  JURIS- 
DICTION. 
(A)  Orovada  of  Jarladlctlon  la  Geneiial. 

^>204  (Mont)  Habeas  corpus  and  supervistMry 
control  are  not  concurrent  remedies,  and  one 
cannot  be  invoked  in  aid  of  the  other.  The 
former  challenges  the  jurisdiction  of  the  lower 
court,  while  the  latter  concedes  Itw— State  v. 
District  Court  of  Tenth  Judicial  Divt  In  and 
for  Fergus  County,  140  P.  973. 
«=3207  (Wash.)  Prohibition  to  superiM  court 
held  not  to  lie  when  amount  involved  ia  leas 
than  $200,  and  tlie  case  does  not  fall  within 
any  of  the  exceptions  contained  in  Const  art 
4,  I  4.— State  v.  Superior  Court  of  Franklin 
Comaty,  149  P.  3S1. 

(B)  Coarta  of  Partloalar  Btatea. 

«e»2IO!^  [New,  vol  17  Key-No.  Series] 

(Ariz.)  On  county's  appeal  from  a  judg- 
ment of  the  county  superior  court  reducing  an 
assessment  so  as  to  reduce  a  tax  levy  of  $4&i  by 
$157,  amount  in  dilute  held  within  the  Supreme 
Court's  jurisdiction.— Mohave  County  v.  Ste- 
phens, 1^  P.  670. 

«s»240V^  [New.  voL  6  Key-No.  Series] 

<ukl.)  The  Supreme  Court  cannot  review 
an  appeal  from  a  Judgment  rendered  by  the 
county  court  on  appeal  from  the  county  treas- 
urer's decision  assessing  omitted  property  fw 
taxatioa.— W.  S.  lliompson  &  Co.  v.  Bond,  149 
P.  1098;  Watson  v.  Same,  149  P.  1099. 

VH.  UNITED  STATES  COURTS. 
(F)  State  liavra  as  Ralea  of  Decision, 

«=»359  (Wash.)  Hie  United  States  Supreme 
Court  will  administer  the  law  prevailing  in  the 
particular  state,  when  passing  upon  the  extent 
of  a  government  grant  bordered  or  intersected 
by  navigable  waterB.— Hill  t.  Kewell,  149  P. 
051. 

COVENANTS. 

See  Contracts,   «=»173;    Evidoice,  ^b91; 
Landlord  and  Tenant  *=»79. 

n.  CONSTRUCTION  AND  OPERA. 
TION. 
<D)  Coveaanta  of  Title. 

<&=>40  (Co]o.App.)  A  covenant  that  the  grantors 
were  lawfully  seised  of  the  premises  amounts  to 
a  covenant  that  they  were  in  actual  or  construe- 
tire  pos8e9sion.~SteamB  t.  Jewel,  149  P.  846. 
€=346  (Idaho)  A  grant  bargain  and  sale  deed, 
conveying  lots,  held  not  to  warrant  the  title 
against  liens  thereafter  filed  for  construction  of 
improvements  thereon,  where  the  grantee  bought 
on  advice  of  counsel  that  the  time  for  filing  liens 
had  passed.— Uricb  v.  McPheison,  149  P72S0. 

HI.  PERFORMANCE  OR  BREACH. 

^»94  (Colo.App.)  Where  land  to  which  the 
grantors  held  the  legal  title  was  In  pMseasion  <^ 
another  who  merely  claimed  under  a  mistaken 
idea  as  to  boundary,  a  covenant  that  the  gran- 
tors  were  lawfully  seised  was  not  breached. — 
Stearns     Jewel,  149  P.  846. 

A  covenant  that  the  grantors  were  lawfuHr 
seised  of  the  jtremises  is  091  breached  by  an  an- 
verse  possession,  arising  more  than  a  year  after 
execution  of  the  deed.--Id. 
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4»I00  (ColcApp.)  A  warranty  against  aU  law- 
ful claims  is  not  breached  by  the  assertioa  of 
an  uolawful  claim.— Steams  v.  Jewel,  149  P. 
846 

CREDIBILITY. 

See  Vntneases,  «=»S30-410. 

CREDITORS. 

See  SVaadnleot  Conveyancef. 

CREDITORS'  SUIT. 

See  Appeal  and  Error,  ^=>931. 

I  (Or.)  A  creditor  cannot  maintain  a  cred- 
itor's bill  to  snbject  his  drtttor*!  equity  in  land 
to  the  payment  of  the  dd>t  before  redneing  his 
dwt  to  Judgment  at  lawv— Dnton  Credit  Aaa'n 
V.  Oorson,  MO  P.  81& 

CRIMINAL  LAW. 

See  Arson;  Assault  and  Battery;  Ball,  <8=> 
47;  Burglary;  Chattel  Mortsaxes,  «»230; 
Conspiracy,  <e=>28,  48;  Ehnbezzlement ;  Es- 
cape ;  Extradition ;  E^ea ;  Grand  Jury ; 
Highways,  <S=^186;  Homicide;  Indiana, 
88 ;  Indictment  and  Information ;  Infants, 
«s>68;  IntozicatiDft:  Liquors,  «»196-239; 
Larceny;  Pardon;  Perjury;  Statutea,  ^» 
118;  Witneaaea. 

n.  OAPACITT  TO  COMMIT  AND  RE- 
SPOiraiBlXITT  FOB  OIUME. 

4=»48  (CaL)  Where  a  person  baa  mental  ca- 
pacity to  comprehend  the  possible  and  probable 
consequences  of  an  act  cnminal  in  nature  and 
knows  its  nature  and  that  it  is  prohibited,  he 
la  FesponaiUe.— People  v.  Oxnam,  149  P.  166. 
4=s>57  (Okl.Gr.App.)  For  Insanity  due  to  intox- 
Ication  to  be  a  defense,  it  must  be  insanity 
caused  by  chronic  alcoholism  and  not  a  mere 
temporary  mental  condition.— Cheadle  t.  State, 
149  P.  919. 

Fixed  insanl^  constitutes  a  defense  if  such 
as  to  deprive  defendant  of  capacity  to  distin- 

Siish  between  right  and  wrong  in  the  particu- 
r  act,  though  caused  by  the  excessive  use  of 
intoxicants. — Id. 

That  a  person  not  ptreviouBly  insane  becomes 
nnconacioua  of  his  acts,  due  to  volantarjr  in- 
tozicatton,  conatitates  no  defense.— Id. 

nr.  JTOI8DIOTION. 

«»IOI  (Okl.Cr.App.)  Since  Rev.  Laws  1910, 
I  6662,  prescribes  no  particular  form  of  cer- 
aficate  to  the  transfer  of  indictments  for  mis- 
demeanors from  the  district  to  an  inferior  court, 
held,  that  a  substantial  compliance  with  its 

Sroviaioas  is  Bufficient--~Dew  v.  State,  149  P. 
17. 

Vn.  FOBMEB  JXOPABDT. 

Q=»176  (Nev.)  In  absence  of  statute,  discharge 
on  preliminary  examination  of  one  accused  of 
telwy  does  not  bar  examination  and  commit- 
ment upon  anothn  complaint,  charging  the  same 
dSTense.— Ex  parte  Ozley.  149  P.  902. 

Despite  Lawa  1913,  c.  200,  defendants,  charg- 
ed with  grand  larceny  by  iuformation,  discharg- 
ed on  preliminary  examination,  and  again  ex- 
amined on  information  i^arging  the  same  of- 
fense, held  properly  committed  on  such  second 
examination.— Id. 

«»200  (Kan.)  Where  a  defendant,  charged  with 
burglary,  was  convicted  of  larceny,  he  could 
not  object  that  acquittal  of  burglary  rendered 
his  conviction  of  larceny  ineffective. — State  v. 
Wheeler,  149  P.  701. 

VUJL  PBBT.TMTTfARY  OOMPZJUNT,  AF- 
FIDAVIT, WABBAWT,  BXAMI- 
11 ATIOR,  OOMMITMEIIT,  AMD 
SmOCABT  TRIAL. 

^9207  (Cal.)  A  justice  of  the  peace,  declared 
by  Pen.  Code,  |  808,  to  be  a  magistrate,  is  still 


a  magistrate  entitled  to  commit  offenders,  le- 
gardleas  of  the  am^dment  to  ConsL  art  6,  il 
1,  11,  15.— People  V.  Creeka,  149  P.  821. 
^230  (Nev.)  OrediUUtx  and  weight  of  testi- 
mony  of  witneas  on  preluninaiy  ezaminatioo  of 
a  defendant  is  a  matter  for  the  magistrate.— 
Ex  parte  Oxley,  149  P.  992. 
«=»238  (Nev.)  Rule  of  Bev.  Laws,  |  7180,  that 
C4»iTiction  cannot  be  had  on  uncorroborated 
testimony  ot  accompUce  to  apply  to  pre- 
liminary examinatifms,  precluding  such  testi- 
mony from  showing  reaaonable  or  probable 
cause  for  commitment ^Ex  parte  Oxley.  149 
P.  902. 

Z.  EVIDENCE. 

(A)  SmMtAml    H^tlM,    PncnmytlMa.  mmi 

Bwnlen  mt  ProoL 

4=^304  (Ariz.)  Courts  cannot  take  Jndunal  no- 
tice of  municipal  ordinances  and  nvolutioui.— 
State  V.  Pinyan,  149  P.  316,  317. 
9=3304  (Colo.)  Courts  can  take  judicial  notice 
that  beer  in  a  malted  intoxicating  liquor  under 
Rev.  St.  1008. 1  4004.— Moffitt  v.  People,  149  P. 
104. 

^311  (CaL.)  The  sanity  oi  one  diarged  with 
crime  Is  preeamed.— People  v.  Loomis,  149  F. 

581. 

4=»33l  (CaL)  To  prove  inuinity  as  a  defense, 
the  burden  is  on  the  defendant. — People  v. 
Loomia,  149  P.  581. 

(B)  Fmots  tn  lasne  and  Relevmnt  to  Is- 

■«ea,  mnA  Res  Gestae. 

«=»365  (O>lo.)  Evidence,  that  defendant  had 
been  ejected  from  an  hotel  and  stabbed  the  pa- 
son  who  ejected  bim,  was  relevant  as  part  of 
the  res  geatte  on  prosecution  for  killing  the 
officer  who  attempted  to  arrest  him.— Gucia  v. 
People,  149  P.  614. 

In  a  proaecation  for  kilting  an  officer  who  at- 
tempted to  arrest,  evidence  as  to  extent  of  in- 
juriee  to  a.  third  person  assaulted  by  aocosed 
held  not  part  ot  tiie  rea  gestn.— Id. 

(C)  Otbev  Offesses,  and  Climraeter  of  Ae- 

onsed. 

<S=»370  (Colo.)  In  a  prosecution  ot  the  proprie- 
tor of  the  piece  where  intoxicating  liqaors  wm 
sold,  evidence  of  other  sales  is  admissible  to 
show  knowledge  and  consent  by  the  proprietor. 
— Moffitt  V.  People,  140  P.  104. 
^=>37l  (Colo.)  On  trial  for  homicide,  evidence 
of  robberies  and  attempted  robberies  held  admia- ' 
aible  to  show  intent  to  rob  and  thereby  Qx  the 
crime  as  murder  in  the  first  degree.— Hillen  v. 
People,  140  P.  260. 

That  killing  was  established  b^  eyewitness. 
held  not  to  render  inadmissible  evidence  of  roh- 
beries  and  attempted  robberies  to  show  that 
homicide  was  committed  in  periretrating  rob- 
bery.—Id. 

That  state  on  trial  for  homicide  had.  and  sab- 
aequently  introduced,  accased's  confession  kM 
not  to  raider  Inadmiaaible  evidence  of  h4>- 
beries  to  show  that  crime  was  committed  in  per- 
petrating robbery^— Id. 

(F)  Admissions,  DeehmtloMr  Mmmr- 

<S=^06  (Ean.)  Testimony  given  by  accased  on 
the  trial  of  another  for  participating  in  the 
same  robbery  held  admissible  as  previous  vol- 
untary  statements.— State  t.  Wheder.  140  P. 

701. 

®=>406  (Or.)  In  a  prosecution  tor  larceny,  the 
state  could  prove  admissLoas  the  defendant 
made  upon  a  former  trial,  although  be  waa  not 
a  witneas  at  the  present  triaL— State  v.  Me- 
Pheraon,  149  P.  1U21. 

(O)  Aeta  and  DeolavatlMia  o(  OoH«»i>m- 
tors  and  Codofendanta. 

4==>422  (Kan.)  EJvidence  of  matters  whidi  bore 
remotely  on  the  case  held  admissible,  where 
they,  wboi  considered  together,  showed  «  guilty 
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eomUnaUfffl,  -to  pron  defeaJanft  eoiari^^  In 
Oie  Tobbei7.— State  t.  wheeler.  149  P.  701 

(I)  OpImlOB  BlTtdeiice. 

^9452  (Oal.)  In  a  prosecution  for  homicide, 
witneases  who  talked  with  defendant  often  be- 
fore and  after  the  killing  were  properly  allow- 
ed to  testify  on  the  Issue  of  sanity  that  guee- 
tiona  by  them  were  answered  quickly  and 
promptly.— People  t.  Loomis,  149  P.  681. 

(K)  CoafeaBloHB. 

4s»5l9  (Cal.App.)  Admission  of  confession  by 
accused  on  trial  for  homicide  held  not  error ; 
the  evidence  not  showing  that  it  was  not  volun- 
tarr.— People  v-  Bums,  14»  P.  605. 

To  be  admissible,  an  extrajudicial  confesBion 
must  not  have  been  obtained  by  any  threats  or 
violence,  any  direct  or  implied  promise,  nor  by 
the  exertion  of  any  improper  influence. — Id. 
^9519  (Cal.App.)  In  a  prosecution  for  murder, 
evidence  aa  to  the  voluntary  character  of  a 
statement  of  defendant's  to  the  district  attor- 
ney held  sufBcieat  to  warrant  the  ruling  of  the 
court  admitting  such  statement. — People  v.  Lev- 
el. 149  P.  772. 

«=>53t  (Cal.App.)  Prosecution  held  bound  to 
show  that  confession  was  voluntarily  made 
witiiout  inducement  or  offer  of  leniency  or  any 
intimidaticHi  or  threat — People  v.  Burns,  149  P. 
60S. 

4s>532  (CaLAp^.)  Whether  a  confession  is  free 
and  voluntary  is  a  preliminary  question  to  be 
determined  by  the  trial  court,  and  a  consider' 
able  measure  of  discretion  must  be  allowed  that 
court  In  determining  it— Pepple  t.  Bunu,  149 
P.  600.  -vi-  — , 

(M)  Welvlit  mnd  Snflleleiier. 

4=»570  (Gat)  Evidence  In  aupport  of  the  plea 
of  mental  incapacity  in  a  homicide  case  A«I<I  in- 
sufficient to  raise  any  reasonable  doubt  in  de- 
fendant's favor.— People  T.  Oxnam,  1^  P.  165. 
«=>670  (CaL)  Where  the  defendant  in  a  crimi- 
nal case  offers  evidence  tending  to  show  insani- 
ty^ the  prosecution,  in  rebuttal,  may  produce 
evidence  of  his  sanity,  which  may  be  proved  by 
a  preponderance  of  evidence. — People  v.  Loomis, 
149  P.  581. 

A  defendant  is  not  entitled  to  an  acquital 
merely  because  the  evidence  raises  a  zeaaon- 
able  doubt  of  his  sanity.— Id. 

XI.  THIS  or   TBIAI.  AHD  OOKTIN- 
UANCE. 

^586  (Cat)  The  denial  or  granting  ol  post- 
ponement of  trial  is  in  the  discretion  of  the  trial 
court —People  v.  Loomis,  149  P.  581. 
^=>589  (Colo.)  Defendants,  in  a  prosecution  for 
the  unlawful  sale  of  liquor,  held  not  entitled  to 
a  continuance  to  allow  them  to  move  to  quash 
information  after  amendment. — Moffitt  v.  People, 
149  P.  104. 

4=»S95  (CaL)  Accused's  application  tor  a  con- 
tinuance that  he  might  obtain  evidence  of  his 
insanity  held  properly  denied.— Peopte  v.  Lotnn- 
fs,  149  F.  681. 

Xn.  TRIAX- 
(A)  Prcllmliuirr  Prooeettln^. 

«=>628  (Mont)  Under  Bev.  Codes.  {  9109,  wi^ 
nessea  may  be  examined  on  a  criminal  trial,  al- 
though not  indorsed  on  the  infoimation,  where 
they  have  been  subaequently  discovered.— State 
T.  McDonald,  149  P.  279. 

That -the  countv  attorney,  throu^  negligence 
or  ignorance,  failed  to  ascertain  me  names  of 
witnesses  so  aa  to  indorse  them  npon  the  infor- 
mation, will  not  deprive  the  state  of  their-  tes- 
timony.— Id. 

Although  a  prosecuting  attorney  knew  the 
names  of  witnesses  at  the  time  of  filing  of  the 
information  and  faila  to  Indorse  their  names 


thereon.  It  Is  within  the  discretion  of  the  court 
to  allow  them  to  be  examined.— Id.' 

Although  a  prosecuting  attorney  violated  the 
statute  in  knowingly  retraining  from  indorsing 
the  names  of  witnesses  on  the  information,  the 
conviction  will  not  therefore  be  set  aside. — Id. 

<C)  Receptton  o(  BlTtdenee. 

<S=>665  (Mont.)  An  order  excluding  witnesses 
from  the  courtroom  under  Bev.  Codes,  t  8016, 
does  not  apply  to  one  who  has  remained  in  tlu 
room  not  knowing  be  would  be  called.— State 
V.  McDonald,  149  P.  279. 

^=»670  (Mont.)  In  a  prosecution  for  kidnap- 
ping, an  offer  to  prove  that  one  having  defend- 
ant in  custody  attempted  to  prevail  upon  him  to 
plead  guilty  held  properly  refused  where  the 
cdrcumstances  of  the  arrest  and  the  county 
wherein  made  were  not  disclosed.— State  v.  Mc- 
Donald. 149  P.  279. 

4E»68a  (CaljLpp.)  It  was  within  the  discre- 
tion of  the  court  to  allow  a  witness  to  be  called 
in  rebuttal  and  to  give  testimony  which  should 
have  t>een  introduced  on  the  main  case  for  the 
prosecution,  where  defendant  was  given  an  op- 
portunity to  rebut  audi  testimony.— People  t. 
Coin,  149  P.  796. 

^=>686  (Gal.)  Befusal  to  i>ermit  reopening  ef 
case  to  admit  testimony  not  substantially  differ- 
ent from  that  already  introduced  bearing  vm 
defendoxtf  B  mental  capacity  held  not  an  abuse 
of  discretion^— Fei^rie  t.  Oxnam,  149  P.  165l 

Where  it  appears,  on  an  application  to  reopes 
a  criminal  case  to  permit  the  introduction  of 
farther  testimony,  that  the  proposed  testimcnv 
is  of  sabataatial  importance  to  accnssd,  the  vp- 
plication  should  be  granted.— Id. 

(D)  Ob]«e<loiiB  to  BT-ldenec,  Motion*  to 
fltHke  Out.  and  Bxceptloaa. 

«=>G95iA  [New,  voL  17  Key-No.  Series] 

(CaJ.  App.)  Accused  has  no  complaint 
where  the  court  indicated  that  his  objection  to 
cross-examination  was  well  taken,  and  the  dis- 
trict attorney  resumed  the  examination  along 
other  lines  without  a  formal  ruling.— People  v. 
WUliama,  149  P.  768.  i- 
«=>696  (Idaho)  The  right  to  strike  out  testi- 
mony as  immaterial  rests  largely  in  the  discre- 
tion of  the  trial  court— State  v.  Bouchard,  1^ 
P.  464. 

(B)  AvcnmeatB  Md  Condvcpt  mt  Covnsel. 

<S=>700  (Colo.)  District  attorneys  ahoutd  nei- 
ther endeavor  to  exclude  competent  evidence,  in- 
troduce that  of  doubtful  competency,  abuse  the 
defendant,  make  baseless  insinuations  against 
his  witnesses,  nor  commit  acts  of  disrespect  to- 
wards the  oppoidng  counsel. — HiUen  t.  People. 
149  P.  250. 

«=>72l  (Kan.)  A  statute  prohibiting  reference 
to  defmdant's  failure  to  teett^  held  not  to 
apply,  where  defoidant  chose  to  testi^  in  bSm 
own  behalf.— State  t.  Wheeler,  149  P.  id. 

(F)  ProTlnao  ol  Co»t  and  Jkrr  In  Oaa- 
eral. 

^»736  (Idaho)  Whether  evidence  is  competent 
or  admissible  is  for  the  court— State  v.  Bou- 
chard, 149  P.  464. 

«S3741  (Idaho)  The  weight,  credibility,  and 
sufficiency  of  evidence  is  for  the  jury. — State 
V.  Bouchard,  149  P.  464. 

«=»74f  (Nev.)  The  weight  of  the  testimony  is 
for  the  jury.— State  v.  Glark,  149  P.  186. 
€=9742  (Nev.)  The  credibility  of  witnesses  Is 
for  the  jury.— State  v.  Clark,  149  P.  185. 
4^753  (Cal.)  An  instruction  correct  in  law 
cannot  be  held  erroneous  because  under  the  evi- 
dence it  practically  directed  the  juty  to  con- 
vict accused.— People  v.  Creehs.  149  P.  821. 
^»707  (Idaho)  The  court  should  not  Indicate 
tiie  degree  of  crediUU^  or  weight  to  be  given 
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any  wltnesa*  testlmmy^— State  t.  Bouchaid,  149 

4=^761  (CaLApp.)  Id  a  prosecation  for  lar- 
ceny, an  iuBtruction  that  if  the  jury  believed 
from  the  evidence  tiiat  defendant  waa  found 
with  the  "stolen"  property  in  hia  possesBion 
improperly  asaumea  that  the  cow  nad  been 
shown  to  nave  been  stolen. — People  Cuin,  149 
P.  795. 

^=>763.  764  (Ariz.)  Instmcdon  that,  if  circum- 
Btantial  evidence  excluded  every  reasonable 
hypothesis  other  than  that  of  guilt,  it  was  en- 
titled to  the  same  weight  aa  direct  testimony, 
held  not  improper  comment  on  the  weight  of 
evidence.— Roberto  t.  State,  149  P.  S80. 

(O)  HeeeBvlty't  Re«BlBltM.  and  SvflelencT 
aC  Inatraetlona. 

•=9777  (CaLApp.)  In  a  prosecution  for  mur- 
der, a  requested  inatruction  that  it  is  the  jury's 
du^  to  resolve  the  evidence  on  the  thewy  con- 
sistent with  the  defendant's  intentions  is  erro- 
neons.— People  t.  Williams,  149  P.  768. 

4=»789  (Aris.)  Definition  of  "reaaonable  doubt" 
given  by  trial  court  held  not  errooeoua.  though 
not  in  tiie  well-established  and  aiHOroved  form.— 
Roberta  v.  SUte,  149  P.  380. 
4=»789  (CaLApp.)  Doubt  as  to  whether  dece- 
dent's death  was  result  of  blow  inflicted  by  a 
third  person  or  of  shoto  fired  by  accused  held 
not  to  entitle  accuHed  to  an  acquittaJ^People 
V.  Liera.  149  P.  1004. 

^=»795  (Mont)  Instructions  as  to  the  lesser  of- 
fenses included  within  the  crime  of  kidnapping 
need  not  be  given,  where  the  evidence  shows 
defendant  to  be  cithpr  guilty  or  entitled  to  ac- 
quittal.—State  V.  McDonald,  149  P.  279. 
^s>8l  I  (Cal.)  In  a  prosecution  for  homicide, 
instruction  that  jury  might  consider  insanity  of 
defendant's  mother,  if  shown,  as  bearing  on  his 
own,  pro[)eiIy  refused  as  emphasizing  part 
of  tae  arldence.— People  v.  Loomis,  149  P.  681. 
^s>8l4  (Idaho)  Where  evidence  shows  no  prej- 
udice on  part  of  complaining  witness,  hela  not 
error  to  refuse  to  instruct  that  greater  care 
should  be  exercised  in  weighing  the  testimony 
of  a  person  specially  employed  to  make  up  evi- 
dence than  in  the  case  of  disinterested  witoesa- 
ea.— State  v.  Bouchard,  149  P.  464. 
^=>8i4  (Mont.)  The  charge  being  grand  larce- 
ny, and  the  value  of  the  property  admittedly  ex- 
ceeding $50,  inatructionB  as  to  petit  larceny 
should  not  be  submitted.:— State  t.  Karri, 
P.  956. 

•=3815  (CBl.App.)  A  requested  diarge  which 
excludes  from  jury  any  evidence  is  properly  re- 
fused.—Peoirfe  V.  Liera,  149  P.  1004. 

«=s>822  fOkl.Cr.App.)  Where  the  instructions 
as  a  whole  fairly  and  correctly  state  the  law  ap- 
.plicable,  they  are  sufficient. — McKenzie  v.  State, 
149  P.  911. 

®=3823  (Cal.App.)  In  a  prosecution  for  perjury, 
an  instruction  that  a  statement  of  that  which 
one  does  not  know  to  be  true  is  equivalent  to 
a  statement  of  that  which  one  knows  to  be  false 
held  not  prejudicial,  when  considered  with  an 
instruction  defining  perjury.— People  v.  Sene- 
gram,  149  P.  786. 

In  a  prosecution  for  perjury,  an  instruction 
cabmitting  to  the  jury  the  determination  of  the 
materiality  of  the  testimony  given  AeM  not 
prejudidu  error,  where  an  histruction  7as 
also  given  that  ell  of  such  testimony  was  ma- 
terial.—Id, 

(H)  Reqnesta  for  IttatrnotloiiB. 

4=»824  (Cal-App.)  Tlie  court's  failure  to  give 
an  instruction  specifically  deflning  resRonable 
doubt  waa  not  error,  in  the  absenre  of  a  re- 
quest therefor,— People  v.  Cuin,  149  P.  795. 

«=>a29  (Oal.)  It  is  not  error  to  refuse  a  re- 
<lQe8ted  charge  which  differs  from  instmc- 
tiona  given  only  In  tiie  use  of  different  words 


having  the  same  meaning.— People  Loomla^ 
149  P.  581.  - 
It  is  not  error  for  the  court  to  refuse  a  re- 
quested instruclfoD  anbstantially  givoi  else- 
where.—Id. 

«=>82a  (CaLApp.)  Defendant's  requested  In- 
structions 88  to  self-defense,  and  the  right  to 

art  on  communicated  threats,  were  properly  re- 
fused, where  they  were  covered,  in  so  far  as 
correct,  by  the  charge  of  the  court- People  t. 
Williams,  149  P.  768. 

^829  (Cal.App.)  The  refusal  of  requested  in- 
structions the  substance  of  which  was  embodied 
in  given  instructions,  which  fully  preserved  the 
substantial  righto  of  accused,  is  not  error. — 
People  V.  Mack,  149  P.  770. 

<J)  Cnstodr^  Condnet,  aad  Dellb«rmtIoBa 
of  Jmry, 

®=>855  (Colo.)  It  Is  improper  for  the  trial  Judge 
to  enter  the  jury  room  at  the  request  of  the  jury 
to  give  them  further  instructions  as  to  the  rorm 
of  their  verdict— Moffitt  v.  People,  149  P.  104. 
^=>863  (Nev.)  Action  of  court  in  calling  in  the 
jury  and  urging  them  to  reach  a  verdict,  stating 
that  the  trial  nad  been  a  great  expense  to  the 
county,  held  pr^udlcial  error.— State  v.  Clark, 
149  P.  185. 

(K)  Verdlet. 

^^876</2  (Colo.)  Where  criminal  caaes  are  con- 
solidated for  trial  by  agreement  the  proper  prac- 
tice is  to  hare  the  jury  return  separate  verdicts 
and  to  render  separate  judgments  tfaereun.— 
Moffitt  T.  People,  149  P.  104. 
«e=!>877  (Okl.0r.App.)  Under  Rev.  Laws  1910, 
S  6024,  one  or  more  of  defendanto  jointly  charg- 
ed with  murder  may  be  convicted  and  the  oth- 
ers acquitted.— Mckenzie  v.  State,  149  P.  911, 

Xm.  MOTIOKS  FOB  ICEW  TBIAI.. 
AND  IN  ABBEST. 

®=>9I9  (Or.)  It  waa  not  error  to  deny  a  moU<« 
for  a  new  trial  based  on  misconduct  of  the  dia* 
trict  attorney,  whi<^  was  not  in  the  record,  and 
was  not  excepted  to,  and  which  motion  was 
merely  an  attempt  to  impeach  the  witnesses  on 
particular  facts  testified  to  by  them. — State  t. 
O'Donnell,  149  P.  536. 

^»935  (CaLApp.)  In  passing  cm  accused's  mo- 
tion for  a  new  trial,  the  trial  court  must  de- 
termine whether  there  waa  evidence  suUicient 
to  support  the  omvictiw.— People  t.  MoUicoat, 
149  X'.  1000. 

The  court  should  not  grant  a  new  trial  where 
the  verdict  resto  upon  substantial  evidence. — Id. 
<8=>936  (Colo.)  Newly  discovered  evidence  as  to 
the  cause  of  insanity  of  accused,  as  to  which  no 
evidence  had  been  received,  held  ground  for 
new  trial,  although  the  defense  of  insanity  had 
been  interposed.--Garcia  v.  People,  149  P.  014. 
4=»943  <Ca).)  A  new  trial  should  be  granted 
for  newly  discovered  evidence  only  where  audi 
evidence  renders  a  different  result  probable.— 
People  V.  Oxnam,  149  P.  165. 

ZXT.  jmaOMEHT,  SEirrEKOE,  AMD 
FINAL  COMUIl'MEHT. 

<e=»g9l  (OkLCr.App.)  The  time  fixed  for  the 
commencement  of  the  execution  of  a  sentence 
forms  no  part  of  the  Judgment  and  sentence— 
Ux  parte  Oliver.  149  P.  117. 
(^995  (Mont)  A  recital  In  the  minutes  of 
the  court,  in  a  prosecution  for  practicing  medi- 
cine without  a  llceoae,  that  "the  court  ordered 
that  the  defendant  be  punished  by  paying  a  fine 
of  $300,"  is  not  a  judgment— State  t.  Dodd, 
149  P.  481. 

^>995  (Mont)  Provision  of  judgment  for  im- 
prisonment for  nonpayment  of  fine  "one  day  for 
each  held  to  specify  the  extent  of  impriaon- 
ment,  recjuired  by  Rev.  Codes,  {  9871.— State  v. 
District  Court  of  First  Judicial  Diat.  in  and 
for  liewis  and  Clark  County,  149  P.  958l 

Words  "not  paid"  Acid  not  to  make  indefinito 
Judgment  that  in  default  oC  payment  of  fine 
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defendant  be  ImpriBoned  one  itj  for  each  ^2 
Ot  fine  "not  paW."— Id. 

XV.  APPBAI.  AND  EBXOB»  AND 
CERTIORARI. 

^Ai  Vnrm  of  Remedy,  JurlMdictloSt  and 
RiKht  of  Rerlcw. 

«=»I004  (OklCr.App.)  The  maimer  of  takinr 
an  appeal  is  subject  to  tbe  legislative  conti-ol 
though  the  appeal  is  a.  matter  ot  right.— Wais- 
wriglit  T.  State,  149  P.  814. 

(B)  PreaeatMlOB  and  Reserratlon  la  Low- 
er Court  of  Oreaada  of  Rovtewt 

^=»I032  (Cal.App.)  In  abeence  of  demurrer  to 
information  charging  violation  of  ten.  Code, 
i  367c,  a  felony,  also  conduct  constitating  a 
misdemeanor  under  Motor  Vehicle  Act,  S  21, 
defendant  held  not  to  be  heard  on  appeal  to 
complain  that  information  charged  botb  mis- 
demeanor and  felony. — People  t.  Flnley,  149  P. 
779. 

«=»I032  (01il.Cr.App.)  The  authenticity  of  an 
indictment  should  be  raised  by  a  motion  to 

Jiuash  and  set  aside,  or  by  plea  in  abatement, 
a  the  trial  court— Dew  v.  State,  149  P.  917. 
^=>I033  <Cal.)  An  objection  that  no  opportu- 
nity bad  been  afforded  for  investigation  by  tbe 

J'avenile  court,  pursuant  to  the  Juvenile  Court 
Let  could  not  be  considered  when  not  present- 
ed below.— People  t.  Oxnam,  148  P.  165. 
«»I036  <GbL)  Error  cannot  be  predicated  en 
tbe  admission  of  testimony,  where  accused's 
objections  were  withdrawn,  and  it  was  received 
without  objectlcuu— People  t.  CreelEi»  148  P. 
821. 

4=s»l036  (GaLApp.)  Accused  cannot  complain 
of  the  admiasioo  of  testimony  by  bia  wife  on 
her  cross-examination  tli&t  she  bad  been  in 
the  detention  home  where  ha  made  no  objection 
to  tliat  Question.— People  v.  Williams,  148  P. 
768. 

«=:>I036  (Cal.App.)  Where  an  objection  to  a 
question  in  a  orimmal  case  is  sustained  and  its 
asking  is  not  objected  to  as  misconduct,  de- 
fendant cannot  on  appeal  complaia  thereof. — 
People  T.  Souleotes,  149  P.  802. 


»l03tt  (Colo.)  Where  defendant  made  no  ob- 
jection at  the  trial  to  oral  testimony  aa  to  the 
result  of  the  local  option  election,  he  cannot  on 
appeal  object  that  it  should  have  been  proved  by 
the  reeorda  as  provided  hr  Bev.  St.  1808, 1  4099. 
— BIofGtt  T.  People.  149  P.  104. 
^=^1036  (Or.)  In  a  prosecution  for  larceny, 
where  no  objection  was  made  or  exception  taken 
to  the  admission  of  immaterial  testimony  re- 
garding conversations  between  certain  Indlvidu- 
als  as  to  property  other  than  that  stolen,  error 
could  not  be  predicated  upon  its  admission. — 
SUte  v.  McPherson,  149  P.  102L 
4=»I037  (Or.)  Au  asaignment  ot  ezior,  chazg* 
ing  an  attempt  by  the  disbdct  attorney  to  in- 
sinuate by  his  questions  that  tbe  defendant  was 
a  hardened  criminal,  held  not  reversible  error, 
where  tbe  questions  were  not  objected  to  at  the 
titaie.— SUte  v.  O  I>onnetl,  149  P.  536. 
-«»I043  (OaLApp.)  Where  defendant,  at  the 
trial,  did  not  specifically  assign  the  district  at- 
torney's misconduct  in  attempting  to  introduce 
improper  evidence  as  tbe  basis  for  his  objection, 
his  misconduct  was  not  reviewable. — People  v. 
Cuin.  140  P.  795. 

«=>I044  (Cal-App.)  In  a  prosecution  for  mur- 
der, where  the  question,  met  by  objection  aeek- 
ing  to  elicit  deceased's  dying  declaration,  wis 
proper,  but  tbe  answer  was  improper,  no  mo- 
tion being  made  to  strike  out;  defendant  could 
not  complain  of  its  admission  on  appeal.— Peo< 
pie  V.  Level,  149  P.  772. 

^1044  (Okl.Cr.App.)  Tbe  authenticity  of  an 
indictment  should  be  raised  hy  a  motion  to 
quash  and  set  aside,  or  by  plea  in  abatement, 
in  the  trifrl  crfiirt.— Dew  v.  State,  149  P.  917. 


*=>I064  (Okl.Cr.App.)  Only  such  (j«p=ition8, 
other  than  jurisdictional  questions  as  were  rais- 
ed in  the  trial  court  on  exceptions  taken  and 
are  incorporated  in  tbe  motion  for  a  new  trial, 
can  be  considered.— Dew  v.  State,  149  P.  817. 

(C)  Praeoodlass   (or  Transfer  of  Oaasc* 

aad  BCeot  Tkereof. 

«=3f069  (Wyo.)  Where  no  summons  in  error, 
nor  pnecipc  liave  been  filed  in  proceedings  in 
error  in  a  criminal  case,  auoh  proGeedin^  will 
be  dismissed  after  a  year  from  final  Judgment 

-Griffis  V.  State,  149  P.  860. 

Comp.  St  1910,  fi  5122,  excluding  time  spent 
in  prison  from  the  time  limited  for  bringing  er- 
ror to  reverse  a  judgment,  doea  not  apply  to 
criminal  casea — Id. 

Comp.  St.  1910,  I  6293,  HmiUng  the  time  for 
bringing  error  to  vacate  a  judgment  in  a  crim- 
inal case  to  one  year,  has  no  exceptions.— Id. 
^1075  (OkLCr.App.)  Under  Laws  1913,  c. 
97,  §  7,  one  convicted  of  crime  cannot  appeal 
without  paying  tbe  costs  in  advance,  unless  he 
is  a  pauper.— Wainwright  v.  State,  149  P.  914. 

An  appeal  will  be  dismissed  where  the  accus- 
ed fails  and  refuses  to  pay  the  accrued  costs. 
-Id. 

^=31077  (Okl.Cr.App.)  One  convicted  of  crime, 
who  thereafter  conveyed  his  property  to  his  in- 
tended bondsmen,  cannot  appeal  in  forma  pau- 
peris.—Wainwright  V.  SUte,  149  P.  914. 

A  convicted  man  who  conveyed  property  to 
tbe  sureties  of  his  appeal  bond  and  made  af- 
fidavit that  the  property  had  value  is  estopped 
from  cluiming  that  it  was  valueless  so  as  to 
entitle  him  to  appeal  as  a  pauper.— Id. 

(D)  Rcoord  aad  ProeeedlaBS  Not  In  Reo 

ord. 

«=s>l086  (Idaho)  Specifications  of  oror  which 
first  appear  in  counsel's  brief  on  appeal  from 
judgment  and  denial  of  new  trial  will  not  be 
considered.— SUte  T.  Bouchard.  149  P.  464. 
«Es>l088  fOkLGr^pp.)  Tbe  original  indictment 
and  its  indorsementa  i»>nstitute  a  necessary 
part  of  the  raoord.  aad  whatevar  is  prwerly 
shown  by  them  Is  shown  bj  the  recora.— a>ew 
V.  SUte,  149  P.  917. 

«=»I088  (Wyo.)  To  entitle  an  exception  as  to 
giving  or  refusing  instructions  to  consideration, 
the  instruction  and  exception  must  be  carried 
directly,  and  not  bf  way  of  reciUl  in  the.  mo- 
tion for  new  trial,  into  the  bill  of  exceptions. — 
McAdams  V.  SUte,  149  P.  650. 
®=»1I22  (Cal.App.)  The  refusal  of  instructions 
requested  by  accused,  which  refer  to  tbe  evi- 
dence, cannot  be  reviewed,  where  the  evidence 
was  not  broaght  np  on  appeaL— People  t.  Mack, 

148  P.  770. 

(F)  Dismissal)   Hearlas,   ud  Rcfeearlnv. 

«=>I13I  (Okl.Cr.App.)  Where  a  parole  has 
been  granted,  and  accepted  pending  an  appeal, 
the  appeal  will  be  dismissed.— Oowley  t.  SUte, 

149  P.  924.  V,  , 

«=3|I3I  (Okl.Cr.App.)  Where  a  pardon  is 
granted  pending  an  appeal,  the  appeal  will  be 
dismissed.— lAck  v.  State,  149  P.  824. 

(G)  Review. 

<E=9U34  (Cal.App.)  In  reviewing  the  denial  of 
accused's  motion  for  a  new  tnal,  sUtemenU 
made  by  the  lower  court  cannot  be  considered 
on  appeal.— People  v.  MalUcoat.  148  P.  1000. 
®=>II44  <Cal.App.)  In  a  prosecution  for  homi- 
cide, where  it  appeared  that  accused  testified  at 
the  coroner's  inquest  it  would  be  presumed,  in 
the  abs«ice  of  a  showing  to  the  contrary,  that 
he  appeared  and  testified  volunUrily.— People 
V.  Burns,  149  P.  605. 

«S9fl5l  (CaL)  The  denial  or  granting  of  post- 
ponement of  trial  .is  ii^  the  disccetioQ  of  the 
trial  court,  and  not  reversible  in  the  absence 
of  abuse.— People  v.  Loomis,  149  P.  581. 
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«=s>  1 1 53  (Idaho)  Id  tbe  absence  of  an  aboae  of 

discretion,  a  verdict  will  not  be  disturbed  be- 
caase  of  the  striking  out  of  immaterial  testi- 
mony.—State  t.  Bouchard,  149  P.  464. 
«=3|  156  (Cal)  The  denial  of  a  new  trial  sought 
for  newly  discovered  evidence  could  not  be  dis- 
turbed in  the  absence  of  an  abuse  of  discretion 
or  a  showing  that  the  result  would  be  different 
on  a  new  trial.— People  v.  Oinam,  149  P.  166. 
4=>  1 1 56  (Cal.App.)  An  order  granting  or  re- 
fusing  a  sew  trial  will  not  be  disturi>ea  anteas 
an  abuse  of  the  court's  discretion  appears. — 
People  T.  MalUcoat,  149  P.  1000. 
€=>f  156  (Or.)  Denial  of  a  motion  for  new  trial 
ia  not  assignable  as  error. — State  v,  McPherson, 
149  P.  1021. 

4s»ll59  (Cal.)  Finding  of  a  jury  on  conflicting 
evidence  that  accused  was  not  insane  Is  con- 
clusive upon  tiie  appellate  court. — Peopte  t. 
Loomis,  149  P.  681. 

^1159  (Idaho)  Cnder  Rev.  Codes,  S  4824,  a 
verdict  sustained  by  substantial  evidence  will 
not  be  disturbed.— State  v.  Bouchard,  149  P. 
464. 

A  verdict  austained  by  any  evidence  will  not 
be  disturbed  where  there  ia  a  substantial  con- 
flict ia  the  evidence. — Id. 
«3»lt59  (Waab.)  Where  there  is  any  poasi- 
hility  U  its  truui,  a  verdict  based  on  evidence, 
DO  matter  how  improbable  must  be  upheld.-- 
State  v.  Newall,  149  P.  324. 
•»II65  (Mont)  Defendant  cannot  complain  of 
the  Judgment  being  too  liberal  to  him. — State 
V.  District  Court  of  First  Judicial  Dist.  in 
and  for  Lewis  and  Clark  County,  149  P.  958. 
<»s>ll66  (Aria.)  Under  Pen.  Code  1913,  K  177, 
S89,  1002,  miatake  In  copy  of  indictment  trans- 
mitted to  court  to  which  venue  was  changed, 
as  to  date  of  homidd&  held  not  prejudldal.— 
Roberts  v.  State,  149  P.  88a 
^tl66i/3  (Cal.)  In  a  prosecnticn  for  tiie  kill- 
ing of  a  guard  by  convicts  who  were  attempting 
to  escape,  the  reading  of  a  section  of  the  Penal 
Code  relating  to  the  liabili^  of  convicts  for 
assaultlnc  guards,  while  erroneous,  was  harm- 
less.—People  V.  Creeks,  149  P.  821. 
4=»lfe9  (Cal.App.)  Admission  of  confession, 
though  not  voluntary,  held  not  prejudicial, 
where  accused  testified  to  the  same  ^ect  at  the 
coroaet'a  inquest^Petvle  v.  BomiL  149  P. 
605. 

4=>t169  (Cal-App.)  In  a  criminal  proBecfiti<»i, 
the  admission  of  a  resolution  of  a  cori>orat» 
hoard  of  directors,  showing  that  defendant  had 
embesded  money,  keU  prejudicial  error.— Peo- 
ple V.  Senegram,  149  P.  786. 
€=91169  (CaKApp.)  In  a  prosecution  tar  lar- 
ceny of  a  cow,  evidence  as  to  taking  and  shoot- 
ing of  another  cow  hM  reversible  error,  where 
defendant  waa  in  no  way  connected  with  the 
theft  of  the  second  cow.— People  v.  Ouin,  149 
P.  796. 

4s»M69  (Or.)  Wheffe  the  prosecnting  attorn^ 

testiSed,  an  answer  to  a  question  on  croes-ex- 
amioation,  intended  to  cast  insinuations  on 
him,  which  was  not  a  direct  answer,  but  waa 
pertinent  to  the  subject  and  no  more  prejudicial 
than  tbe  question  Itself,  does  not  require  a  re- 
versaL— SUte  v.  O'Donnell,  149  P.  636. 
4=9 1 169  (Or.)  In  a  prosecution  for  larceny  of 
a  mare,  testimony  <^  the  owner  as  to  tlie  man 
who  did  his  branding  In  a  certain  year  being 
wholly  immaterial,  ite  admission  was  harmless 
error.— State  v.  McPhereon,  149  P.  1021. 

Defeodant  prosecuted  for  larceny  of  a  mare 
and  arrested  by  officer  held  not  prejudiced  by 
testimony  as  to  what  he  had  said  regardluv  the 
theft  of  a  horse.— Id. 

Testimony  of  witnesses.  In  prosecution  for 
larceny,  that  defendant  was  in  state  in  two 
months  of  a  certain  year  held  not  prejudicial. 
—Id. 

^»II70  (Cal-App.)  Error  in  excluding  evidence 
Is  harmleM  wfisre  the  witness  subsequently 


testified  fully  in  regard  thereto.— People  v.  Wil- 
liams, 149  P.  768. 

^=»ll70'/2  (Cal.)  In  a  prosecution  for  homi- 
cide, cross-examination  h«iS  harmless,  if  errone- 
ous; the  matter  elicited  not  affecting  accused's 
liability.— People  v.  Creeks,  149  P.  821. 
«=»n70'/2  (Cal.App.)  In  perjury,  where  the 
testimony  depends  for  its  falsity  upon  the  evi- 
dence of  the  prosecuting  witness,  any  abridge 
ment  of  defendant's  right  to  impeach  anch  wit- 
ness ia  prejudicial.— People  v.  Senegram,  14A 
P.  786. 

4=»II7I  (Colo.)  Misconduct  of  district  attor- 
ney held  not  ground  for  reversal  unless  so  gross 
as  probably  to  have  influenced  the  jury. — UiUen 
V.  People,  149  P.  260. 

Remark  o£  district  attorney  on  trial  for  mur^ 
der  in  the  first  degree  as  to  life  sentence  and 
probability  of  release  after  a  few  years,  as  well 
as  other  remarics,  held  not  reverrible  error.— Id. 
^1172  (Cal.)  An  instruction  hOd  harmless, 
though  erroneous  in  asserting  that  a  convict 
should  denounce  a  conspiracy  by  other  convicts 
to  attempt  to  escape.— People  t.  Greeks,  149  P. 
821. 

^1174  (Cola)  The  misconduct  of  the  trial 
judge  in  entering  the  jury  room  to  give  in- 
structions as  to  the  form  of  the  verdict  on  a 
count  on  which  they  subsequently  found  the  de- 
fendant not  guilty  held  not  prejudiciaL— Mof- 
fitt  V.  People,  149  P.  104. 

(A)  D*teralBAtl*n    and    Dlapoaltl«a  •! 
Cans*. 

«=»l)86  (CaL)  Asking  of  improper  question  ot 
witness  mi  cross-examination  by  district  attor^ 
ney  in  prosecution  for  homicide  htid  not 
ground  for  reversal,  under  Const,  art.  6,  |  4^. 
—People  V.  Loomis,  149  P.  581. 
«SE9|  186  (CaLApp.)  Instruction  concerning  coo- 
fesaion,  though  susceptible  of  construction  that 
court  had  determined  truth  the  confessim 
as  prerequisite  to  its  admission,  held  not  pr^- 
diciaL  in  view  of  the  evidence,  under  Const, 
art.  6.  S  4^.— People  v.  Bums.  149  P.  60S, 
«=>l  186  (CaLApp.)  Under  Const,  art  6^  I  4^. 
and  Pen.  Code,  f  1828,  misconduct  of  district 
attorney  in  referring  to  defendants'  failnre  to 
testify  Aeld  reversible  error.— People  T.  Kdm, 
149  P.  1003. 

«=>II86  (Mont)  Under  Bev.  Codes,  H  9415, 
9648,  the  court  will  not  set  aside  a  conviction 
otherwise  proper  because  of  error  which  has  not 
prejudiced  defendant  in  respect  to  substantial 
rights.— State  v.  McDondd,  149  P.  279. 

xvn.  PinnsBiiiiMT  akd  pbevbh- 

TION  OF  OIUME. 

«=»I2I6  (OkLGr.AppO  A  sentence  Is  satisfied 
only  by  the  actual  suffering  of  the  imprisonment 
imposed,  unless  remitted  by  death  or  some 
lenl  authority.— Ez  parte  Oliver,  149  P.  117. 

Expiration  of  time  without  Imprisonment  is 
not  an  exeeution  of  the  sentsnoar'^d. 

CROPS. 

See  Appeal  and  'Emr,  ^1066;  Damages,  ^ 
est,  112;  Landlord  and  Tenant,  139; 
Watera  and  Water  Courses,  «=s>62. 

CROSS-EXAMINATION. 

See  Witnesses,  «s»2Q7-^77,  872,  88a 

CROSSINGS. 

See  BallmadB.  «=>102. 

CUSTODY. 

See  DlToroe,  ^308;  Infants,  «ea>lS-20L 

CUSTOMS  AND  USAGES. 

See  Dismissal  and  Nonsuit 
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DAMAGES. 

See  AbBtraeto  o<  Titit,  ^»S;  Appeal  aod  Kt- 

ror,  «»1066,  1171 ;  Carriers,  «=»105,  135. 
810;  Corporations.  «=37S;  Death,  «=^86; 
Eminent  Domain,  ^9140;  Evidence,  4==>113; 
Fraud,  ^=>5& ;  Logs  and  tx>g£ing,  <^8; 
Naw  Trial,  <S=376.  162;  Sales.  «=s^42; 
Trover  and  Conversion.  «ea47-60;  Waters 
and  Water  Goursea,  «=s>62,  107,  263. 

n.  nOMIHAIi  DAKAOBS. 

«s»9  (Okl.)  In  an  action  for  breach  of  contract 
if  establiBhed,  plaintiff  may  recover  nominal 
damages,  though  no  appreciable  iajury  is 
shown,  under  Rev.  Laws  1010,  {  2891.-^ui^ 
lt!j  V.  Lookabaugh,  149  P.  1169. 

m.  GROUNDS  AlfD  SUBJEOTS  OF 
COKPENSATORT  DAMAGES. 

(A1  Dtr«ot  «r  Remote,   Contlnceni,  or 
Proapeetlve  ConaeqneM«ea  or  Loaaea. 

^s923  (OkL)  One  seeking  special  damages  for 
breach  of  contract  must  show  that  sqcb  dam- 
ages were  contemplated  b;  the  contracting  par- 
ties.—Missouri,  E.  &  T.  Hy.  Co.  V.  Foote,  149 
P.  223. 

4=s>32  (Idaho)  PliTBical  pain,  directly  resulting 
from  an  accident,  u  a  proper  element  of  damage, 
though  there  was  no  financial  loss. — Graham  v. 
C<ear  d'Alene  &  St.  Joe  Tran«p.  Co.,  1^'  P. 
600. 

<B)  Ami«Tm4lo«»  lUttK«tlOB»  sad  Re4l«e« 
tI*B  of  Lioas. 

'•C=b62  (ColcApp.)  Where  tenant,  knowing  that 
his  landlord  baa  failed  to  farnisb  water,  plant- 
ed crops,  which  died,  he  cannot  recover  as  dam- 
aces  for  breach  the  value  of  the  cropa.— Roberts 
V.  Lehl,  149  P.  851. 

Where  a  lessor  breached  a  covenant  to  far> 
nish  water  for  irrigation,  nnd  the  lessee  could 
have  avoided  the  injury,  held  tikat  he  coald  not 
recover  an  amount  greater  than  the  sum  he 
would  have  had  to  expend  to  avoid  the  injoiy. 
-Id. 

(O)  iBtcrcatt  Ooata,  and  Bxpeaaea  of  lattl- 
iratlon. 

^=>68  (Or.)  In  an  action  on  a  surety  bond  for 
onliquidated  damages,  interest  cannot  be  al- 
lowed.—Williams  T.  Pacific  Surety  Co.,  149  P. 
624. 

VI.  HEAStTBE  OF  DAMAGES. 
(B)  I>Jnrlea  to  Property. 

C=3ll2  (ColcApp.)  The  measure  of  damages 
and  rule  for  computing  damages  for  the  total 
destruction  of  growing  crops  stated. — Roberts 
V.  Lehl.  149  P.  851, 

The  measure  of  damages  for  injuries  to  grow- 
ing crops  stated. — Id. 

VH.  IXADEQUATE   AKD  EZCES8XVS 
DAMAGES. 

«S9I32  (&font)  Verdict  for  (15.000  for  inju- 
ries to  boy  who  (ell  into  Unguarded  shaft,  caus- 
ing serious,  probably  i>ermanent,  and  possibly 
progressive,  Injury,  with  diminished  earning 
capacity,  held  excessive  and  to  be  reduced  to 

? 10,000.— Conway  v.  Monidah  Trust,  149  P. 
IL 

<t==>  132  (Wash.)  In  action  for  injuries  to  a  boy 
(tf  11  by  the  explosion  of  a  dynamite  cap,  re- 
quiring amputatum  of  part  of  the  thumb  and 
first  two  fingers,  verdict  for  $2,750  held  not  so 
excessive  as  to  call  for  reversal.— Davfs  T.  City 
of  Wenatchee,  149  P.  337. 

Vm.  FZXADINO,  EVIDENCE,  AlfD 
ASSESSMENT. 
(JlJ  PleadlBK. 

i^=»IS9  (Mont.)  Evidence  of  loss  <^  time  or 
earnings  is  inadmissible  when  not  specially 


pleaded.— Icfinc  t.  Town  «t  StereuTiUe,  149 
P.  483. 

(B)  ■-rldeaeo. 

«=s»l66  (Idaho)  Evidence  that  plaintiff  suffered 
inconvenience  and  pain  in  attempting  to  perf<HTi 
bis  work  held  admissible  to  show  the  extent  of 
his  injury  and  suffering,  though  no  damage  was 
claimed  for  loss  of  emplovment. — Graham  v. 
Coeur  d'Alene  ft  St.  Joe  Transp.  Co.,  149  P. 

soo. 

(O)  Proceedings  for  Aaaeaament. 

^208  (ColcApp.)  Whether  there  is  evidence 
justifying  exemuaiy  damages  Is  for  the  court. 
-Moody  V.  SindUnger,  149  P.  263. 
4=3210  (OkL)  An  Instructton  otherwise  correct 
as  to  the  measure  of  damages  is  not  erroneous 
for  failing  to  state  that  the  verdict  must  be  bas- 
ed on  the  evidence.— Chickasaw  Compress  Co. 
V.  Bow,  149  P.  116a 

■8=>2)6  (Colo.App.)  Where,  in  an  action  for 
fraud,  a  definite  rule  for  the  measure  of  dam- 
ages can  be  given,  failure  to  instruct  as  to  sudi 
la  «nor,^-Creightoa  r.  Campbell,  149  P. 

DAMS. 

See  Waters  and  Water  Coursea,  <tss>91,  68. 160, 
164.  179,  195. 

DEATH. 

See  Appeal  and  Error,  «S91050;  Master  and 
Sarrant,  ^S7,  17^  266,  27<K  27&  286; 
Municipal  (^wporatimiB,  «=»819l 

n.  ACTIONS  rOR  CAUSING  DEATH. 
(A)  Hlarbt  of  AetloM  «md  Dofeaaoa. 

«»9  (Or.)  L.  O.  L.  f  380,  authorizing  action 
for  deatb  by  wrongful  act,  and  Employers'  LU- 
bilit^  Act,  must  be  ctmstrued  together,  but  the 
provision  in  the  latter  act,  enumerating  the 
beneficiaries  who  may  sue,  controls. —Niemi  t. 
iStanley  Smith  Lumber  Co.,  149  P.  1033. 
«=»31  (Or.)  Under  Employers'  Liability  Act,  | 
4.  father  of  employ^,  killed  in  service,  leaving 
no  widow,  lineal  heirs,  adopt^  children,  or 
mother,  ctmi  maintain  an  action  for  the  death. 
—YoTovich  T.  Falls  City  Lumber  Co.,  149  P. 
941. 

4=»3I  (Or.)  The  administrator  of  a  deceased 
employ^  cannot  maintain  an  action  against  the 
employer  for  damages  for  the  death,  when  it  Is 
alleged  to  have  beoi  caused  by  such  employer's 
negligence.- Evansen  t.  Grande  Ron^  Lumber 
Co.,  149  P.  1036. 

(D>  Ploadtaar  amd  BriAeaoo. 

^s»S7  (Ariz.)  In  action  by  personal  represent- 
ative of  deceased  employ^  to  recover  for  bis 
death,  brought  under  Civ.  (3ode  1913,  ttt.  23, 
employe's  election  to  accept  compensation  under 
Workmen's  Compensation  Act  (Civ.  Code  1913, 
tit  14,  c.  7)  was  defensive  matter,  which,  if  not 
raised  by  plea  or  answer,  might  be  waived  by 
defendant — Bebrlnger  v.  Inspiration  Consol. 
Copper  Co.,  149  P.  1065. 

(■)  Damaaroa,  Fovfeltaro,  «r  Flae. 

«s»86  (Or.)  In  action  for  death  of  <mploy«, 
under  Employers'  Liability '  Act,  damages  held 
amount  father  lost  by  death,  considering  aver- 
age earnings  of  deceased,  his  industry,  frugal- 
ity, and  saving  qualities,  as  bearing  on  bow 
much  father  might  have  expected  to  Inherit 
from  him  had  be  died.— YoTOvich  t.  Falls  Cib 
Lumber  Co.,  149  P.  941. 

<P)  Trial.  JadKmeat,  aad  Ranow. 

®=>I04  (Or.)  In  a  parent's  action  under  the 
Employers'  Liability  Act  for  death  of  a  son 
killed  in  service,  charge  held  to  instruct  the 
Jury  sufficiently  that  damages  were  limited  to 
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compensatory  damageB.-— YoTorieh  T.  Falls  Oity 
Lumber  Ca,  149  P.  941. 

DEBTOR  AND  CREDITOR. 

See  Fraudulent  Conveyancea. 

DECEIT. 

See  Fraud. 

DECREE 

See  IHTOKe.  «»331,  332. 

DEDICATION, 

X.  NATURE  Ain>  REQUISITES. 

®=>f  (OkL)  Dedications  of  land  for  public  pnr' 
poses  are  of  two  binds,  statutory  and  implied, 
or  dedicatlone  at  ctunmon  law.— Kce  t,  Satter- 
field,  149  P.  243. 

«8=»I3  (Oal.)  A  corporation  owning  a  water  sup- 

Ely  and  engaged  in  distributing  tt  to  land  for 
'ligation  pursuant  to  agreement  on  a  mere 
private  use  may,  vrtib  consent  of  the  owners  of 
the  right  to  receive  such  water,  change  the  use 
to  a  public  one.— Fransdoni  t.  Soledad  Land  & 
Water  Co.,  149  P.  Iffil. 

4=»I6  (Cal.)  Where  a  corporation  tabes  over  a 
water  plant  owned  by  an  individual  obligated  to 
furnish  water  for  irrigation  to  lots  sold  by  him, 
no  dedicaticai  of  water  to  public  use  arises  from 
this  fact  al(Hie. — Fransdoni  t.  Soledad  Land  & 
Water  Co.,  149  P,  161. 

Where  a  water  corporation  and  others  peti- 
tioned pursaant  to  Act  March  12, 1886  (iSt  1885, 
p.  05)  I  3,  and  secured  an  ordinance  regulating 
water  rates,  which  ordinance  remained  in  force 
and  was  complied  with  for  several  years,  held, 
that  a  private  use  of  water  furnished  by  the 
company  was  converted  Into  a  public  use. — Id. 

That  the  corporation's  minute  book  failed  to 
show  a  resolution  authorizing  the  directors  to 
petition  the  county  board  of  supervisors  to  regu- 
late water  rates  hetd  not  to  prevent  the  act  of 
the  <!iorporation  from  constituting  a  conversion 
of  a  private  use  into  a  public  use.— Id. 

«=9l6  (Okl.)  AH  that  la  required  to  .  make  an 
implied  dedication  is  the  owner's  assent  and  the 
use  of  the  premises  for  the  purpose  to  which 
dedicated.— Kee  v.  Satterfield,  149  P.  243. 

Where  land  is  platted  into  streets,  lots,  and 
blocks,  and  lots  sold  according  to  the  plat,  the 
dedication  is  complete,  though  some  statutory 
requirements  have  not  been  observed.— Id. 

«=>38  (Cal.)  Where  a  private  nae  in  water  for 
Irrigation  was  converted  into  a  public  use  by 
act  of  the  corporation  amounting  to  a  dedication 
thereof  to  public  use,  the  corporation  could  not 
thereafter  revoke  the  dedicatfou  and  convert  it 
back  into  a  private  use.— Fransclooi  v.  Soledad 
Land  &  Water  Co.,  149  P.  161. 

DEEDS. 

See  Abstracts  of  Title.  ®s>3;  Adverse  Pos- 
aessiim,  ^=>60.  80;  Champerty  and  Mainte- 
nance. €=»7;  Covenants,  €=>40;  Estoppel, 
9=^63;  Indians,  ®=»15;  Insane  Persons,  ^s> 
07;  Judgment,  707:  Jury,  ^=9l3;  Logs 
and  Lo^ng,  «333;  Mortgages;  Principal 
and  Agent,  «=»126;  Taxation,  «3>764-816w 

I.  REQUISITES  ANB  VAIJDITT. 

(Ai  Ifat«v«  and  XBssentlnl*  of  Coaverma- 
o«s  In  Ueneral. 

4=^7  (Mont)  The  owner  of  realty  may  carve 
therefrom  and  convey  as  many  estates  or  In- 
terests, i>erpendicular,  horizontal,  perpetual,  or 
limited,  as  physical  limitations  permit. — R,  M. 
Cobban  Bealty  Co.  v.  Donlan.  149  P.  4S4. 

«=»I7  (Okl.)  Inadequacy  of  consideration  held 
not  •umdcmt  to  require  the  setting  aside  of  a 


deed,  in  the  absence  of  fraud  or  undue  influ- 
ence.-UiUer  t.  Foleom,  149  P.  1186. 

<B)  TalldttT. 

«=96S  (Okl.)  For   mental   incapadty   of  the 

Srantor  to  invalidate  a  deed,  held  that  he  must 
ave  been  incapable  of  comprehending  that  the 
effect  of  the  deed  would  be  to  divest  him  of  ti- 
tle.—MiUer  V.  Folsom,  149  P.  1185. 

The  test  of  capacity  to  execute  a  deed  is  abil- 
ity to  understand  the  nature  and  effect  of  the 
act— Id. 

m.  OONSTRUOTIOM  AXD  OPERA. 

Tion. 

(A)  General  Rnlea  sf  Ctenstrnetion. 

«=»9a  (Mont)  Under  Rev.  Codes,  }  5030,  the 
iotention  of  the  parties  to  deeds  is  to  be  ascer- 
tained from  the  language  thereof,  viewed  in  its 
entire^,  not  as  presented  in  particular  sen- 
tences or  parasrapba.— B.  It.  Cobban  Bealty 
Co.  V.  Donlan.  149  P.  484. 

TV.  PLEABINQ  AKD  XTXDBVOR. 

«=>208  (Kan.)  Evidence  held  to  abow  a  valid 
delivery  of  a  deed.— Withers  T.  Barnes,  149  P. 
691. 

«=>2I1  (OU.)  Evidence  htM  not  to  show  such 
mental  Inc^adty  of  pliUntiff  as  to  require  the 
setting  adde  of  a  deed  executed  by  him.— Miller 
V.  Fobom,  149  P.  1185. 

DEFAULT. 

See  Divorce  «=»161;  Judgment,  ^103-175, 

DELIVERY. 

See  Bills  and  Notes.  ^syQi;  Hortiagei^ 

DELUSION. 

See  Wills,  «S388. 

DEMAND. 

See  Limitation  of  Actions,  «=»6Q. 

DEMURRER. 

See  Pleading.  «=»19S-222. 

To  evidence,  see  Trial,  «=9l89,  150,  150. 

DENTISTS. 

See  Pliyddani  and  Surgeons,  4=»11. 

DEPOSITIONS. 

See  C<»tinuance,  C=>35. 

DEPOSITS. 

See  Bank!)  and  BankinK.  ^119-164;  !!»• 
crows, 

DEPOSITS  IN  COURT, 

See  Gatsishment.  «s»23th 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Adminlstraton  <_  Home- 
stead. «=9l40;  Indians,  «s»18;  TaxatiM, 
«3»8G6,  906;  Wills. 

n.  FEBSONS  BATITLED  AHD  THBIB 
RESPECTITB  SHAKES. 
(A)  Heirs  and  Next  of  Kin. 

<&=»26  (Okl.)  "Children,"  with  respect  to  par- 
entage, means  sons  and  daughters,  of  whatever 
age,  and  bever  includes  "grandchildTen,"  unless 
the  evident  or  necessary  implication  requires 
it-Falter  v.  Walker,  149  P.  IIIL 
«=>26  (Okl)  Ordinarily,  the  word  "cUldreo" 
means  immralate  oBbpring,  and  does  not  Inclnds 
^|r^dehildren."— Lowrey  t.  Le  Flore,  149  F. 
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€=»34  (OkL)  The  tenn  "children  of  an;  de- 
ceased brother  or  sister,"  as  used  tn  law  of  de- 
scent (B«v.  Lam  1910,  i  841^,  does  not  Include 
frrandsons  or  jn-aoddauKhters,  or  more  remote 
descendants.— Falter  Walker,  149  P.  1111. 
«=s>34  (Okl.)  The  word  "children,"  as  used  in 
Rer.  St  1910,  |  841^  relating:  to  the  descent 
<tf  propert7t  does  not  include  "grandchildren" 
of  a  deceased  brother  or  sister  of  intestate.— 
Lowreir  t.  Le  Flore,  149  P.  1112. 

m.  BIGHTB  AND  iJABIZJIlEa  OF 
HEIB8  AITD  DISnaBUtWBS. 
(B)  AdT«no«iMU<a. 

«=»II5  (Kan.)  A  presumption  that  ■  grant  of 
land  from  a  father  to  a  minor  son  was  an  ad- 
vancement may  be  overcome  b;  surrounding  cir- 
cumstances and  parol  evidence  of  the  father's 
statements.— Packard  t.  Packard,  149  P.  404. 

A  presumption  that  a  grant  of  90  acres  frran 
a  father  to  two  minor  children  was  an  ad- 
vancement  ma;  be  overcome  by  surrounding 
circumstances  and  parol  evidence  of  a  judge 
who  divorced  the  parents  and  procured  the  eze- 
cation  of  the  deed,— Id. 

A  presumption  that  a  gift  from  father  to 
cblld  is  an  advancement  should  not  be  deemed 
■o  strong  as  to  bring  about  an  inequitable  re- 
sult which  BUfdi  presumptioa  was  taitended  to 
prevent^Id. 

DESCRIPTION. 

See  Vendor  and  Purchaser,  <8=>22. 

DEVELOPED  WATERS. 

See  Waters  and  Water  Courses,  O=>180,  152. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  ^854 ;  Trial,  «»169. 

DIRECTORS. 

See  GorporatloDB.  <^206.  282. 

DISBARMENT. 

See  Attorney  and  Client,  «s»44. 

DISCHARGE. 

See  Guarant7t  «S972;  Principal  and  Sorety, 

$=39162. 

DISCOVERED  PERIL 

See  Negligence,  Cs»8S. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error.  «=»954-977;  Continu- 
ance, «»7;  Criminal  Law.  <S=35S6,  G28.  (>H3, 
e»d,  llSl-1156;  Divorce,  •©^'Ifil;  J-^idonce, 
«=>128^4j  Executors  am]  AdTninistriitors. 
€=»194:  iDjunction,  ;  J  ihI^iluciiI,  iS=> 

139;    New  Trial.  Pleading,  i^^^iO; 

^rial,  «=>26,  68,  70;  Witnesses,  «»248, 
267. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  •8=9^.  120,  297,  336, 
347.  374,  391,  408.  430,  565,  635,  781-803, 
854;  Criminal  Law,  es>1131 ;  Executors  and 
Administrators,  ^932;  Insane  Persons, 
23;  Judgment.  «=>106.  199;  Hnnicipal  Coi^ 
ppratlons,  «:=»706:  PartuerBhip,  «=s>29d; 
Trial.  «s»l89r  166^ 

n.  nrVOLVNTABT. 

4»60  (CaLApD.)  Jadgment  for  plaintiffs  8% 
years  after  deteudants'  answer,  3  years  after 
they  filed  cross-complaint,  held  proper,  as  court 
had  not  lost  jurisdiction  by  delay  in  prosecut- 


t  Ing  action  under  Code  Civ,  Proc.  8  583.— Hiek- 
man  v.  Lynch,  149  P.  997. 
«=»60  (Mont.)  Under  Bev.  Codes,  {  6714.  sabd. 
6,  a  sait  to  fix  rights  to  the  waters  of  a  stream 
will  not  be  dismissed,  although  judgment  has 
not  been  entered  for  eight  years,  where  all  the 
parties  were  entitled  to  relief,  and  were  also 
negligent  as  to  the  entry  of  the  jodgmeixt — 
Joyce  v.  McDonald,  149  P.  9E5S. 

DISQUALIFICATION. 

See  Judges,  «s»47.  61. 

DISSOLUTION. 

See  Corporations,  ^630;  PartsersMp,  ^» 
296  ;  8cho<d8  and  School  Districts,  «s»44. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «s>628,  700.  919.  1037.. 
1043.  1171,  1186;  Qrtmd  Jury,  «=s»41 ;  Man- 
damns,  ^s»lSl, 

DISTRICTS, 

See  Hi^waya,  «=900. 

DIVORCE. 

See  Appeal  and  Error,  ^374,  801,  1286 ; 
Contracts,  «=>111,  137;  Exemptions,  «==>86; 
Mandamus,  4=»51. 

IV.  JURISDICnOH.  PROCEEDUrOS, 

AXT>  KEXIEF. 

(F)  Judsment  ov  Oeoree* 

®=>f6l  (Idaho)  Refusal  to  set  aside  a  default: 
entered  against  a  defendant  in  a  divorce  suit 
held  not  an  abuse  of  discretion,  where  it  ap- 
peared that  defendant  was  served  with  sum- 
mons, that  no  deception  was  practiced  on  her, 
and  that  plaintiff  did  not  agree  to  drop  the 
suit.— Darwin  v.  Darwin,  149  P.  467. 
4=»I70  (Cal.Ai>p.)  Interlocutory  decree  In  dl 
Torce  defined,  and  AeU  that,  If  no  appeal  is  tak< 
en,  it  becomes  flnat  with  rai^>ect  to  the  adjudged 
right  to  divorce,  and  as  to  property  rights.— 
Newell  V.  Superior  Court  of  California  in  and 
for  ZjOs  Angeles  OouiUy,  149  P.  998. 

V.  AUKOKT.  AZ.X.OWANOES,  AHD 
DISPOSITZON  OF  FBOPEKTT. 

®»2S2  (Wash.)  Upon  divorce  granted  to  wife, 
award  to  her  as  her  separate  estate  of  real  prop- 
erty valued  at  $24,S(>0  and  certain  personal 
property,  leaving  the  husband  productive  es- 
tate valued  at  $71,500,  will  not  be  disturbed. 
— WUliams  V.  Williams,  149  P.  342. 
9=9254  (Cal.)  In  action  for  divorce,  property 
rights  held  finally  and  irrevocably  sectled  after 
expiration  of  six  months  allowed  1^  Civ.  Code, 
S  131,  for  appeal  from  entry  of  interlocntory 
decree.— In  re  Bollinger's  Estate,  140  P.  995. 

Allegation  in  husband's  complaint  for  divorce 
that  ^ere  was  no  community  property  would 
support  a  finding  that  there  was  no  community 
property. — Id. 

A  widow  who  did  not  demnr  to  the  complaint 
in  her  husband's  Action  for  divorce,  alleging  the 
nonexistence  of  community  proper^,  could  not 
collaterally  raise  the  question  for  the  first  time 
on  appeal  from  an  order  of  distribution  in  bis 
estate.— Id. 

VX  CUSTODY  ANB  SUPPOBT  OP 

«=>298  (Or.)  That  ftither  was  better  able 
financially  to  raise  daughter  than  mother,  ob- 
liged to  work  for  living,  held  not  ground  for 
giving  such  father  custody  of  child  as  against 
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mother,  aacceBsfnl  in  suit  for  dirorce.— McKay 
T.  McKay,  149  P.  1032. 

^=»303  (Or.)  When  a  chaoge  in  a  decree  in  a 
divorce  suit  as  to  the  custody  of  the  child  be- 
comea  justifiable  in  the  future,  the  decree  may 
be  modified.— McKay  t.  McKay,  149  P.  1032. 

VZL  OPSRATION  ANB  EFFECT  OF 
DIVOBOE,  AHD  BIOHTS  OF 
DIVORCED  PlBBSOirS. 

«=>33I  (OrO  In  wife's  aettoa  foe  dlroree 
brought  in  California,  finding  that  she  was  en* 
titled  to  $10  per  month  to  be  paid  by  defend- 
ant, without  any  decree  following  aaeh*  conclu- 
sion, was  not  a  final  decree  upon  which  execu- 
tion might  iasue,  and  would  not  support  a  auit 
on  it  in  another  stat&r— B»we  v.  Bowe,  149  P. 
533. 

«»332  (Or.)  Under  Civ.  Code  Oal.  H  138, 
139,  allowance  for  support  of  child  held  not  a 
final  decree  which  would  mpport  a.  snit  on  it 
in  Oregon.— Bowe  t.  Bowe,  149  P.  S33. 

DOCTORS. 

See  PhyBidanB  and  Surgeons. 

DOCUMENTS. 

S«8  SMdeneet  «s»868-86S. 

DOWER. 

m.  BIGHTS  AWP  REMEDIES  OF  , 
WIDOW. 

^107  (Or.)  Under  L.  O.  S  7297,  a  widow 
renting  land  assigned  to  her  as  dower  held  en- 
titled to  collect  the  rent,  though  the  assigDment 
was  set  aside.— Martin  v.  Fletcher.  140  P.  895. 

DRAINS. 

I.  ESTABUSHHEirr  AKD  MAIN- 
TEHANCE. 

■^18  (Utah)  Laws  1913,  c.  95,  |  82,  as  to 
special  drainage  dintrict  elections,  Mi  mean- 
ingless as  to  notice  of  electi<Hi,  and  an  elec- 
tion thereunder  was  invalid.- Moody  MiUard 
County  Drainage  Dlst  No.  1,  148  !F.  48Q. 

DRAMSHOPS. 

See  Inbnicating  Liquors. 

DRUNKARDS. 

Sm  Criminal  Law.  «sa67. 

DUE  PROCESS  OF  UW. 

See  Cwstitutional  Law,  «=»26e-S20. 

DUPLICITY. 

See  Indictment  and  Informati<m,  4=s>12St 

DYING  DECLARATIONS. 

See  Homicide,  «=9216-217,  338. 

DYNAMITL 

See  BxploslTes,  «=>8. 

EASEMENTS. 

See  Dedication;  Waters  and  Water  C!ourBes, 
«»154. 

I.  GREATIOK,  BZX8TEH0E,  AND  TEB- 
MUTATIOir. 

4=>24  (N.M.)  Ordinarily,  no  right  of  way  which 
has  been  used  during  the  unity  of  posaession 
will  pass  on  severance  of  the  tenements,  unless 
proper  terms  are  employed  in  the  conveyaQce  to 
show  an  intenti<m  to  create  the  right  de  noTO. — 
Micbelet  r.  Cole,  149  P.  3ia 


EJECTMENT. 

See  SMdence.  «c»36S;  Insau  P«awiw,  ^s>97. 

H.  JURISDICTION,    PABTIE8.  PBO- 
CES8,  AND  INOIDENTAX.  PBO- 
OEEDINOS. 

®=952  (Wash.)  Summons  nnder  Rem.  A  BaL 
Code,  f  818i  for  twUwfol  detainer  held  insuffi- 
cient for  ejectment-Jeffries  t.  SRenccr,  uB 
P.  651. 

m.  vxiSADnro  and  bvumsnob. 

«=>84  (Okl.)  Where  the  petition  in  ejectment 
is  drawn,  under  Comp.  Laws  1909,  |  6122,  and 
the  answer  is  a  general  denial  under  section 
6123,  any  defense  legal  or  equitable  that  wlU 
strengthen  the  detoidant's  title  or  defeat  plain- 
ti&  may  he  relied  on.— Rowaey  t.  Jamesna. 

148  PTSSO. 

ELECTION. 

See  Wills,  «»1L 

ELECTION  OF  REMEDIES. 

See  Death,  «=^57 ;  Sales.  «»42& 

ELECTIONS. 

See  CountieB.  «s»3&;  Drains,  «s>18:  Mnnld- 
pal  CorpcHrations.  «=»4S.  918;  Schools  and 
School  Districts,  ^3S. 

Vn.  BALLOTS. 

iS=>l80  (Wash.)  Under  Rem.  ft  BaL  Code,  H 
4905,  4927,  ballot  marked  with  cross  in  TOtin^ 
space  to  ri^t  of  contestee's  name,  and  with 
zero  to  right  of  conteatant'a  name,  AeW  a  valid 
vote  for  contestee.— State  r.  Eddlngs,  149  P. 
945. 

•8=»I94  (Wash.)  Under  Bern.  A  BaL  Code,  | 
4914,  ballot  with  cross  in  TOtitt  square  to  the 

right  of  contestee's  name,  ana  zero  in  such 
square  opposite  contestant's  name,  held  not  in- 
valid as  bearing  "distinguishing  marha." — State 
V.  Bddings.  149  P.  945. 

X.  CONTESTS. 

«=>270  (Mont)  Corrupt  Practices  Act,  S  49,  in 
so  far  as  it  may  attempt  to  allow  candidate  who 
did  not  receive  the  highest  number  of  votes  to 
be  declared  elected  upon  the  ousting  of  the  one 
who  did,  is  in  violati<m  of  Const  art  9,  {  13.— 
Cadle  T.  Town  of  Bakw,  149  P.  96a 

XI.  VIOI^TIONS  OF  ELECTION  LAWS. 

«=^328  (Ariz.)  In  view  of  Pen.  Code  1913,  I 
947,  an  information  held  not  to  chai«e  the  ot 
fense  of  procuring  &lse  registration  denounced 
by  section  36  because  not  alleging  an  ordinance 
requiring  the  city  registration  authorized  by 
Civ.  Code  1913,  par.  1922.— State  v.  Pinyan. 

149  P.  316,  317. 

ELECTRICITY. 

«=»4  (Or.)  A  franchise  construed  to  permit 
an  electric  company  to  install  meters  at  any 
time,  though  it  also  provided  a  flat  rate  during 
the  life  of  the  franchise.— Town  of  Haines  v. 
Eastern  Oregon  Light  &  Power  Co.,  14»  P.  87. 

ELEVATORS. 

See  Master  and  Swvant  «»11T. 

EMBEZZLEMENT. 

^=»8  (Okl.Cr.App.)  Where  a  bank  employ^ 
beueles  fimds  deposited  with  the  bank,  the  em-, 
bezzlement  is  agaiflst  the  property  of  the  bank, 
and  not  of  the  depositor.- Ballew  t.  State,  1-^ 

P.  1070. 

«=s>IO  (Ok1.Cr.App.)  Bev.  Laws  1910.  1  2673, 
authorizes  the  prosecution  of  a  banker  for  em- 
benling  funds  of  any  bank,  or  any  spedfied  fund 
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or  puDpcr^  left  for  ulekeeirtiw,  distinnlifa- 
ed  mmi  depodtB  on  account— SaUew  t.  State, 

149  P.  1070.  , 

C=>30  (OHCr  JLpp.)  An  information  under  BeT. 
Laws  1910.  I  AeM  defective  where  it  at- 

tempted to  ^arge  embezzlement  from  a  depositor 
and  at  the  same  tbne  alleged  that  the  transac- 
tion vas  wittk  defendant  aa  agent  of  the  bank, 
by  an  ordinary  depositor.— BaUew  Stat^  149 
P.  1070, 

EMINENT  DOMAIN.  . 

See  Evidence.  Mnnlcipal  OarpMa- 

tiona,  «=>454,  471;  TWal,  «»26. 

I.  HATUBJ^  EXTENT,  AKP  DELEGA- 
'  TION  OF  POWER. 

^=>2  (Mont.)  Statutes  providin?  for  the  de- 
struction of  infected  frnit  by  the  state  inspector 
of  frnit  pesta  are  not  violauTe  of  Const,  art.  3, 
1  14,  prohibitiDS  the  taking  of  private  property 
for  public  use  without  jnst  compensation.— Col- 
viU  V.  Fox,  149  P.  496. 
«=»4  (Wash.)  The  right  of  eminent  domain  be- 
longs ahme  to  the  state,  but  embraces  all  cases 
where  by  authority  of  the  sovereign,  or  for  the 
public  good,  an  individual's  property  is  taken 
without  his  consent  to  be  devoted  to  some  par- 
ticular use.— State  v.  Superior  Court  for  Pierce 
County,  140  P.  662. 

The  time,  manner,  occasion,  and  method  of 
the  exercise  of  the  right  of  eminent  domain  are 
wholly  within  the  control  and  discretion  of  the 
Legislature,  except  as  restrained  by  the  Consti- 
tntion.—Id. 

«»6I  (Mont)  Statutes  authorising  the  state 
inspector  of  fniit  pests  to  destroy  Infected  fruit 
are  not  unconstitutional  as  confiscating  private 
property  to  a  private  use  because  orchards  adja- 
cent to  those  infected  will  benefit  from  the  de- 
struction of  the  menace  of  infection.— Golvill 
T.  Fbz,  149  P.  496. 

n.  COHPENBATIOM. 
iA.)  lle««s»ltr  and  BnflleleiioT  i&  0«ii«ral, 

«s>74  rMont)  Under  Rev.  Codes.  I  7348,  the 
final  order  of  condemnation  follows  toe  paymoit 
of  Oie  award  and  may  not  be  entered  In  advance 
thereof.— Great  Northern  Ry.  Co.  v.  Benjamin, 
149  P.  968. 

«»75  (Wash.)  That  a  city  authorized  to  ac- 
quire waterworks  under  Rem.  &  Bal.  Code,  IS 
8005-8010,  had  chosen  to  finance  the  undertak- 
ing by  creating  a  special  fund,  and  that  the 
total  sum  autheriz«l  therefor  was  a  fixed 
amount,  which, '  however,  exceeded  the  award, 
held  not  to  render  it  a  violation  of  Const:  art. 
1,  {  16,  for  the  city  to  take  poasessicm  priding 
appeal.— State  t.  Superior  Court  for  Pierce 
Orantr,.149  P.  662. 

(B)  TsUnv    or     lalarlSK    Pvoperty  mm 
Oro«ad  for  Oompenutloiu 

4sdM  (Kan.)  A  city  purchasing  land  abutting 
on  a  stream  may  use  the  water  for  ordinary 
purposes  incident  to  the  land,  but  not  take  wa- 
ter from  the  stream  to  sell  to  inhabitants  with- 
out compensation  to  those  thereby  deprived  of 
water  rights.- Wallace  v.  City  of  Winfield,  149 
P.  693. 

«==>85  (Nev.)  Under  Bev.  Laws,  i  5616.  as- 
sessment of  value  of  leasehold  interest  on  real- 
ty, a  right  of  way  over  which  was  sought  to  be 
condenmed,  Aeld  not  reauired,  where  plaintiff 
bad  purchased  snch  leasenold  interest— Trucket* 
River  General  Electric  Co.  v.  Durham.  149  P. 
61. 

#sb90  (Colo.)  Const  art  2,  {  16,  providing  that 
private  property  shall  not  be  taken  or  damaged 
without  Jnst  compensation,  does  not  make  a 
ditch  owner  absolutely  liable  for  damages  re- 
sulting from  its  construction  to  land,  no  jpart 
of  which  was  taken.— North  Sterling  Irr.  Dist 
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^^101  (Wash.)  Owners  of  property  improved 
with  reference  to  paper  grade  of  street  h<id 
entitled  to  damages  when  different  grade  was 
established.— City  of  SpiAane  t.  Onttin*.  149 
P.  1. 

(O  Hoaawro  »ad  *»e«oti 

«=>J40  (Wash.)  Under  the  Constitution  reqnir- 
ing  compensation  for  the  "taking  or  damaging" 
of  property,  a  condemnation  whereby  the  right 
to  build  a  alope  on  defendant's  land  was  ac- 
quired cannot  be  construed  as  a  "taking."  But 
amounts  to  "damanng."— Milwat^ee  Terminal 
Ry.  Co.  V.  CSty  of  Seattle,  149  P.  644. 

m.  FBOOEEDINOB  TO  TAKE  PBOiP- 
EBTT  AJm  ABSESa  COX- 

PEHaATIOK. 

«=s>r67  CNev.)  Under  Rev.  Laws,  K  6624, 
6818,  6190,  action  of  the  trial  court  in  calling 
a  jury  in  condemnatloB  imiceedinga  institated 
while  the  subject  was  regulated  by  Laws  1907, 
c  128j  providing  for  tbe  assessment  of  com- 
pensation and  damages  by  commlaaloners,  was 
justified.~Truck«e  River  Gtmeral  Electric  Go. 
V.  Durham,  149  P.  61. 

The  Legislature  may  delegate  to  a  jury  the 
power  to  fix  compensation  and  damages  in  con- 
demnation proceMings.— Id. 

In  condemnation  proceedings  instituted  when 
Laws  1907,  c  128,  reflated  the  matter,  assess- 
ment of  damages  by  juiy  held  properly  oad  aft- 
er Rev.  Laws,  H  5606-6629,  likewise  regulat- 
ing the  matter,  and  expressly  repealing  the 
former  act,  went  into  effect.— Id. 
4=>I67  (Wash.)  In  proceeding  to  determine 
damages  after  assessment  of  cost  of  change  ti 
grade,  held,  that  the  damages  could  be  assessed 
by  the  eminent  domain  commission  under  Laws 
1907,  p.  339,  S  53,  instead  of  by  the  city  counciL 
—City  of  Spokane  v.  Onstine,  149  P.  1. 
Q=>[7I  (Wash.)  Claims  for  damages  from 
change  of  grade  Held  erroneously  rejected  be- 
cause not  filed  within  80  days. — City  of  Spokane 
V.  Onstine.  149  P.  1. 

®=5l77  (Wash.)  City  suing  to  determine  dam- 
ages from  change  in  street  grade  held  not  re- 
quired to  join  parties  it  did  not  believe  to  be 
damaged;  they  having  a  right  to  either  Inter- 
vene or  bring  an  original  action. — City  of 
Spokane  v.  Onstine,  149  P.  L. 
<8='205  (Nev.)  In  condemnation  proceedings, 
testimony  of  defendant's  witnesses  on  the  point 
of  damage  held  valueless,  as  based  on  erroneous 
assumption  that  plalntis  might  fence  right  of 
way  sought  to  be  condemneo. — ^Truckee  River 
General  Electric  Go.  t.  Durham,  149  P.  61. 
^209  (Nev.)  Under  Rev.  Laws,  S  6226,  vaca- 
tion of  order  setting  condemnation  proceedings 
for  hearing  held  to  revive  defendant's  right  to 
demand  alary,  theretofore  waived  by  failure  to 
demand  bdtore  setting  case  (or  hearing.— Truckee 
River  General  Electric  Co.  v.  Durham.  149  P. 
61. 

Q=>222  (Nev.)  Instruction  in «  condemnation 
proceedings  designating  aa  an  easement  the 
right  of  way  for  passage  of  power  transmission 
line  hel4  proper.— Truckee  River  General  Elec- 
tric Co.  V.  Durham,  149  P.  61. 

In  condemnation  proceedings,  instruction  al- 
luding to  "severance"  of  laud  sought  to  be 
condemned  held  erroneous,  aa  tending  to  give 
impression  that  plaintiff  might  fence  such  right 
of  way. — Id. 

«=»226  (Idaho)  Where  defendants  are  not  with- 
in tbe  ^strict  court's  jurisdiction  when  notice 
for  appointment  of  commtssloners  in  eminent 
domain  is  sought  to  be  served  on  them  under 
Rev.  Codes,  S  5226,  service  by  mail  under  sec- 
tion 4890  ia  valid  under  section  5228.— Bmptre 
Mill  Co.  V.  District  Court  of  BSghth  Jvd&al 
Dist  in  and  for  Benewah  County,  149  P.  499. 
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■Same  t.  IMstrict  Oourt  of  First  Judidal  Dist 
in  and  for  Shoshone  Gountj'  Id.  506. 

Actual  serrice  of  notice  for  appointment  of 
■comtniBsioncrB  held  BuflScient  though  not  made 
in  striL>t  compliance  with  the  statnte. — Id. 

A  notice  for  appointment  of  commiBBionera 
under  the  eminent  domain  statute  {Rev.  Codes, 
I  5226  et  eeq.)  held  sufficient  under  section  11, 
where  it  was  made  March  31st  and  fixed  the 
date  of  hearing  on  April  10th.— Id. 

Description  of  land  contained  in  notice  of 
Iiearing  of  application  for  appoiatroeat  of  com- 
mlBsioners  in  condemnation  proceedings  held 
sufficient. — Id. 

«=>238  (Mont)  Under  Bev.  Codes,  %  7344,  an 
appeal  in  condemnation  proceedings  presents  the 

?,uestion  of  the  amount  of  damages,  and  the 
udgment  should  determine  that  question  and 
nothing  more.— <3reat  Northern  By.  Co.  t.  Ben- 
jamin, 149  P.  968. 

«s>24l  (Mcmt)  A  recital  in  a  judgment  in  a 
condemnation  proceeding  allowing  recovery  by 
plaintiff  of  an  excew  over  the  award  fixed  on 
appeal  is  improper ;  Bev.  Codes,  S  7349,  coTer- 
ing  such  case.--Oreat  Northern  By.  Co.  t.  Ben- 
jamin, 149  P.  968. 

«»24[  (Wash.)  A  judgment  in  condemnation 
proceedings  instituted  by  a  city  to  acquire  a 
waterworks  plant  should  have  provided  for  an 
accounting  of  the  earnings  and  profits  of  the 
condemned  property  only  from  the  date  the 
condemnor  elected  to  pay  the  award,  and  not 
from  date  of  the  award.— State  v.  Superior 
Court  for  Pierce  County,  149  P.  652. 
<3=9234  (NeT.)  In  condemnation  proceedings  re- 
salting  la  fixing  of  damages  at  $600  and  com- 
pensation at  $11,  payment  into  court  of  such 
compensation  by  plaintiff  held  not  to  estop  it  to 
appeal  from  the  award  of  damages.— Truckee 
Hiver  General  Electric  Co.  v.  Durham,  149  P. 
61. 

«=»257  (Wash.)  Under  Bem.  &  Bal  Code,  S 
■SSI.  held,  that  no  bond  was  required  to  be  giv- 
en by  B  condemnee  appealing  from  tlie  award ; 
sections  1721  and  llW  not  applying  In  such 
case. — State  v.  Superior  Court  for  Pierce  Coun- 
ty, 149  P.  652. 

^>262  (Wash.)  On  appeal  In  condemnation 
proceedings  instituted  oy  a  city  to  acquire  a 
waterworks  plant,  it  will  be  presumed,  in  the 
absence  of  a  contrary  ehowing,  that  the  right  to 
A  jury  trial  given  by  Const  art  1,  { 16,  was  not 
violated^Statc  t.  Superior  Court  for  Pierce 
County,  149  P.  6S2. 

^263  (Idaho)  Rer.  Codes,  8  4231.  requiring 
that  nonprejudicial  errors  be  disregarded,  held 
to  apply  to  condemnation  proceedings. — Empire 
Mill  Co.  T.  District  Court  of  Eighth  Judicial 
Dist  in  and  for  Bmewah  County,  140  P.  499 ; 
Same  t.  District  Conrt  of  BHrst  Judicial  IMst. 
in  and  for  Shoshone  County,  Id.  60S. 
'<S=>265  (Nev.)  In  condemnadoo  proceedings, 
where  defendant's  demand  of  damages  in  his  an- 
swer was  so  unreasonable  as  to  justify  nlain- 
titf  in  litigating  the  (]uestion,  the  court  soouM 
not  impose  on  plaintiff  all  costs  accruing  after 
filing  the  answer.— Tmekee  Biver  General  Elec- 
tric Go.  T.  Durham,  149  P.  61. 

IV.  REMEDIES  OF  OWNERS  OF 
FBOPERTT. 

4=3271  (Wash.)  Where  a  city  condemned  the 
right  to  establish  a  slope  on  dcfendnnt's  land 
to  support  a  street,  held,  that  damages  could 
not  be  denied.— Milwaukee  Terminal  By.  Co.  v. 
City  of  Seattle,  149  P.  644. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  «=>8 ;  Death,  «=»9,  31,  86, 
104;  Master  and  Servant,  «S=S7,  179,  189. 
204,  250^,  256.  286;  Negligence,  ^101, 
136b 

ENTRY- 

See  Judgment,  «s»271;  273. 


EQUAL  PROTECTION  OF  THE  LAWS. 

See  Oonstitutional  Law,  «»212. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  «S955-107. 

EQUITY. 

See  Corporations,  •=»202;  Counties,  «=»35; 
Creditors'  Suit ;  Fraudulent  Conveyances, 
«s»241;  Ininnctten;  Quieting  mtle;  Be- 
ceivera;  Reformation  of  Instrumenta;  Set- 
off and  Counterclaim;  Specific  Performance; 
Trusts. 

I.  nnUSDIOTZOK.  rUXltCXFLEB,  AMB 
MAXIMS. 

(Bi  Remedir  »«  Lmw  mud  H«ltlpU«ltr  of 

(S=»46  (Colo.App.)  The  parties  to  a  contract  and 
deed  of  trust  entered  into  an  agreement  wher«- 
hy  the  grantor  in  the  deed  of  trust  was  to  for- 
feit his  rights  under  certain  conditicraa.  The 
grantee  brought  a  suit  to  have  this  contract 
validated  ■  and  for  pOBsessIon  of  the  premises. 
Held,  tliat  an  adequate  remedy  at  law  was  pro- 
vided by  foredosure  of  the  truBt  deed. — Newman 
V.  Tibt^tts,  149  P.  266. 

nr.  pi.EAi>iiro. 

(P)  RepUeatloa. 

)  (Or.)  In  suit  to  quiet  title,  wher«  the 
ctHuplaint  alleged  fee-simple  ownership  and  ti- 
tle by  adverse  possession,  a  reply,  alleijing  title 
under  sale  on  execution,  held  not  such  a  depar- 
ture as  to  render  erroneous  the  denial  of  de- 
CendantB*  motion  to  Btrike  it— Maacall  t.  Mur- 
ray. 149  P.  617;  OUkey  t.  Same,  Id. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCAPE 

4=^1  (OkLCr.App.)  Where  a  convicted  defend- 
ant is  at  liberty,  and  baa  not  served  his  sen- 
tence, and  same  is  not  l^ally  stayed,  he  may  be 
arrested  as  on  escape  and  ordered  Into  cnatody. 
—Ex  parte  Oliver,  149  P.  117. 
«==>5  (Cal.)  Under  Pen.  Code,  S  100.  it  is  an 
offense  punishable  by  imprisonment  in  the  state 
prison  to  assist  any  pnsoner  to  escape. — Peo- 
ple T.  Creeks,  149  P.  S21. 

ESCROWS. 

4»l  (Cal.App.)  A  transaction  whereby  notes 
and  morlKageB  held  by  the  owner's  bondsoMn 
were  depc^ited  with  a  bank  heU  not  an  esoroiw 
within  Civ.  Code.  1 1057.— Pbenegar  t.  Pw^hL 

149  P.  looa 

ESTATES. 

See  Descent  and  Distribution;  Doiwer:  BncD- 
tors  and  Administratots;  Joint  Tenancr; 
Perpetuities ;  Wills. 

ESTOPPEL 

See  Account  Stated,  «=»1 ;  Alteration  ot  In- 
struments, €=>23;  Carriers,  «s»160,  218: 
Corporations,  ^=3123 ;  Criminal  I^aw,  <S=> 
1077;  Eminent  Domain,  ®=>254 ;  Elxenip- 
tions.  €=^86;  Fraudulent  Conveyances, 
^5;  Husband  and  Wife,  «=3l29;  Inanr- 
ance,  ^»719;  Municipal  Corporations.  <^=> 
489.  489;  Sales,  ^2SS:  Schools  and  School 
Districts.  ^135;  Taxation.  «=s608;  Ven- 
dor and  Purchaser,  ^=»187 ;  Waters  and  Wa- 
ter Courses,  C=>226. 

m.  EQUITABX.E  ESTOPPEI.. 

(A)  Katnre  and  EsaentlaU  In  General. 

^»5S  (Idaho)  The  grantee  Aeld  estopped  Crom 
claiming  that  gnuter  warranted  tbe  tttle^  u 
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against  lieuB  thereafter  Sled  for  tbe  coDBtmo 
tion  of  improrements  thereon,  where  he  bought 
with  Icnowled)^  of  the  fncts  and  on  advice  of 
counsel  that  the  time  for  filing  Hens  had  passed. 
•^Uridi  T.  McPheison,  149  P.  295. 

(B)  Oro«ad«  M  Satopvel. 

«E»63  (Arts.)  Where  plaintiff  refosed  to  al- 
low defendant  to  exercise  his  option  to  convey 
part  of  mining  claims,  the  fact  that  defendant 
did  not  tender  a  deed  duly  executed  cannot 
be  taken  advantage  of.~Bennie  v.  Becker-Franz 
Co.,  149  P.  749. 

^»92  (Idaho)  One  cannot  appropriate  the  ben- 
efits of  a  transaction  made  in  his  behalf  and, 
while  retaining  them,  disavow  the  burdens  aria- 
iBK  out  of  it— Blackwell  v.  Kercheval,  149  P. 
1060. 

(S)  Pl««41as.  BtTld«ae«.  Tvlal,  mm*.  Be- 

view. 

«=>I07  (Or.)  Plaintiffs,  In  suit  to  quiet  title, 
who  had  pleaded  only  legal  titles  while  they 
proved  equitable  title  by  estoppel,  held  entitled 
to  judgment  where  defendants'  answer  was  a 
general  denial,  which  gave  no  chance  to  plead 
title  bs  estoppel  in  reply.— Maacall  v.  Murray, 
149  P.  517;  Qilkey  v.  Same.  Id.  521. 

EVIDENCE 

See  Accotd  and  Satisfaction,  «=a25 ;  Account, 
Actim  <Hi,  «=»6;  Adoption,  «3>7,  IS;  Ad- 
verse Possession,  «=985,  Wi,  114;  Alteration 
of  Instruments,  «=s>28,  29 ;  Animals,  «=>74 ; 
Appeal  and  Error.  «=>231,  232,  282,  289,  501, 
685,  fl37,.  671,  &36,  901-934,  9(0,  1002,  1010- 
1012,  1048.  1060-1052.  1054,  3056.  1058, 
1140;  Assault  and  Batterr,  «»84;  Aarign- 
ments,  «=3l87;  Banks  end  Banking,  «»154 ; 
Bills  and  Notes,  «=»491:  Brokers,  tSs^S,  54, 
84-86:  Burglary,  ^38-42;  Carriers, 
176,  818;  Certiorari,  «»64:  Oiattet  Mort- 
gages,  «s»283 ;  Congpiracy.  «s»19 ;  Conatitu- 
tioDal  Iaw,  <S=»55,  266;  Contempt,  <8==>60; 
Continuance,  <S=»36 ;  Contracts,  ®=»108,  142, 
346,  349.  350;  Corporations.  <8=930.  80,  123; 
Criminal  Law,  €^230-570.  595.  736,  741, 
761-764,  811-«15,935,  1036,1153-1159,1169- 
mOVj;  Damages,  ^159.  168;  Deeds, 
208.  211 ;  Descent  and  Distribution,  <S=»115 : 
Bxchanse  of  Property.  €=:3S;  Exceptions,  Bill 
of,  «E»13;  ExpWves,  ^=>9,  12;  False  Im- 
prisonment. «8=»31 ;  Fraud.  e=>50:  Fraud- 
ulent Conveyances,  ^l(n,  274-300;  Gar- 
nishment. ^==9162;  Habeas  Corpus,  ®=>85; 
Highways,  «s=>77,  186 ;  Homicide,  ^5,  180- 
254;  Husband  and  Wife,  «=j232,  262-264, 
333;  Indemnity,  «=>14;  Indians,  'e=»13 ; 
Indictment  and  Information,  €=^137 ;  In- 
fants. «=>20,  98  :  Insane  Persona.  «3»23,  97  ; 
Insurance,  ®=>658 ;  Intoxicating  Liquors, 
19,  226,  230.  289;  Judgment,  «=^89,  951; 
Kidnapping,  ^=»5 ;  Landlord  and  T^enant, 
«=>  49.  1^;  Larceny,  •S=^57,  62;  Libel  and 
Standw,  «=»100 ;  Master  and  Servant,  «s>80, 
260%.  265.  270.  278 :  Mechanics*  Liens,  ^ 
281 ;  Mines  and  Minerals.  «=»112 ;  Mort- 
gages, 4s»87;  Municipal  Corporations,  ^=> 
m.  817.  819 :  Negligence,  «s>121-184 :  New 
Trial,  *=»102-108:  Partnership,  «S=>49 ; 
Payment,  ®=s>74,  89:  PbysicianB  and  Sur- 
geons; Principal  and  Agent,  ig=3ll9,  123; 
Principal  and  Surety,  ^=»160;  Railroadi), 
^=s>2Si,  400;  Reformation  of  Instruments, 
«=»45;  Ueplevin,  <^71;  «ales>  «=>126; 
Sdiools  and  School  Districts,  0»14i>;  Sher> 
iffia  and  Constables,  ^=»151 ;  Specific  Per- 
formance, €=3l21 ;  Stipulatioiis,  ^=>14 ; 
Street  Railroads,  <©=»57.  114, 117 ;  Trial,  <^ 
248,  252,  278;  Trover  and  Conversion.  ®=» 
40 ;  Vendor  and  Purchaser,  <S=:9341 :  Waters 
and  Water  Courses,  <e=363.  107.  152,  160,  179, 
263 ;  Wills,  ^52,  55,  166;  Witnesses. 

Beception  of,  see  Criminal  Law,  ^=>666-6S6 ; 
Trial,  «=>02-91. 


I.  JUDIOZAX  HOTIOE. 

(Cal.)  Local  and  temporary  conditions  of 
public  sentiment  and  local  public  controversies, 
as  whether  a  should  merely  complete  a 

generating  plant  tor  electric  power,  or  acquire 
distributing  fiacilities  for  such  power  as  well, 
are  not  subjects  of  judicial  notice. — Hartigan 
v.  City  of  Los  Angeles,  149  P;  590. 
€=>t  (CaLApp.)  The  exercise  of  judicial  notice 
is  not  confined  to  courts  of  record.— Anderson  v. 
Board  of  Dental  Examiners  of  California.  149 
P.  1006. 

$s=»7  (Cal.App.)  A  conrt  will  probably  take 
judicial  notice  of  the  qualities  of  soeh  things  as 
artificial  gas,  kerosene,  ganpowder,  and  dyna- 
mite.—Schmidt  V.  Union  Oil  Co.  of  California, 
149  P.  1014. 

€=>I6  (Idaho)  Judicial  notice  will  be  taken  of 
abbreviations  in  common  use  describing  legal 
subdivisions  of  land  by  meridian,  township,  and 
range.— Empire  Alill  Co.  v.  District  Court  of 
Eighth  .Judicial  Dist.  in  and  for  Benewah  Coun- 
ty, 149  P.  490;  Same  v.  District  Court  of  First 
Judicial  Dist  in  and  for  Shoshone  County,  Id. 
505. 

<S=329  (OkU  The  laws  of  Arkansas  which  were 
extended  over  the  Indian  territory,  being  in 
force  in  Oklahoma,  under  Const.  Schedule,  §  1, 
as  to  rights  under  Indian  Territory  contracts, 
need  not  be  proved.— Man  v.  Hefner,  149  P.  207. 
^=935  (Okl.)  Foreign  laws  must  be  proved.— 
Marx  T.  Hefner,  149  P.  207. 

n.  PBESTTMPTIONS. 

®S980  (Okl.)  Where  in  an  action  on  a  fordgn 
contract  the  laws  of  the  foreign  state  are  not 

fileaded  and  proved,  it  wHI  l>e  presumed  that  such 
aws  are  the  same  as  those  of  Oklahoma.— Marx 
V.  Hefner,  149  P.  207. 

1^83  (CaL)  There  is  a  presumption  that  a 
tx)ard  of  school  trustees,  being  public  officers,  per* 
formed  their  official  duty  and  required  contrac- 
tors to  give  the  bond  provided  for  by  statute.— 
Miles  T.  Balej,  148  P.  45. 
<8=»83  (Wash.)  It  will  be  presamed  a  sheriff 
performed  his  duty  of  levying  an  attachment 
writ  delivered  to  him  for  levy,  with  an  indemni- 
ty bond.— National  Surety  Co.  v.  A.  C.  Fry  Co., 
149  P.  637. 

9=>63  (Wash.)  It  will  not  be  presumed  that 
the  insurance  commissioner,  will  seek  to  for- 
feit insurer's  license  to  do  business  in  the  state 
on  grounds  eliminated  from  the  statute  by 
amendment— Standard  Fire  Ins.  Co.  of  Hart- 
ford, Conn.,  T.  Fishback,  149  P.  945. 

m.  BUBDBN  OF  PBOOF. 

€=3dl  (Colo.App.)  Where  the  complaint  set  up 
breach  of  a  covenant  that  the  grantors  were 
lawfully  seised,  and  the  answer  which  averred 
that  the  possession  of  another  was  not  adverse, 
was  traversed,  plaintiff  has  the  burden  of  proof. 
—Steams  v.  Jewel,  149  P.  846. 

EV.  BELEVAHCT,  MATEBIALITT,  AMD 
COMPETENCY  IN  GENEBAL. 

(A)  Pacts  in  Issue  anA  Relcvaat  to  lasiiM. 

®=»II3  (Cal.)  In  action  for  damage  to  land, 
neither  gross  nor  net  income,  capitalized,  af- 
forded a  proper  basis  for  an  estimate  of  its  ac* 
tual  market  value.— De  Freitas  t.  Town  of 
Suisun,  149  P.  558. 

(■)  R«a  ttestse. 

^=3|  19  (Colo.)  In  an  action  for  damages  for  de- 
struction of  property  and  deporttttion  of  plain- 
tiff,  evidence  of  provocation  held  too  remote 
to  be  considered.— Meek  v.  Smith,  149  P.  027. 

<e=sl28'/a  [New.  vol.  17  Key-No.  Series] 

(Okl.)  Aumissibility  of  statements  as  part 
of  the  res  gestv  held  largely  within  the  discre- 
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tion  of  the  trial  coort— St  Loafii  ft  S.  F.  R. 
Go.  T.  Flck,  149  P.  1126. 

(C)  similar  Fmeta  mud  Tmuiaetlona. 

«=>I3I  (Mont.)  Befasal  to  permit  a  witness  in 
a  personal  injury  action  to  show  a  mark  od  bis 
head,  resembling  a  fracture  of  the  skall,  held 
not  erroneons,  ij\  tbe  absence  of  proof  of  sim- 
ilarity of  oonditiMU.— OoDway  v.  Monldah  Trust, 
149  P.  711. 

<S=^I35  (Wash.)  In  an  action  by  a  contractor 
to  recover  for  overpayteents  for  materials  on 
tbe  groaod  of  fraud,  evidence  that  defendant 
had  nsed  the  same  means  to  defraud  other  con- 
tractors held  admissible.— Byan  t.  Dowell,  149 
P.  343. 

V.  BEST  AND  SfeOOHDARY  EVIDENCE. 

^=s>  1 58  (ObL)  Admission  of  oral  testimony  that 
a  carrier  charged  a  rate  in  excess  of  that  es- 
tablished by  the  Interstate  Commerce  Commis- 
sion Aeld  error,  as  not  tbe  best  evidence  of  tbe 
established  rate.— Chicago,  R  I.  &  P.  Br.  CO. 
T.  ChampUn  Lumber  Co.,  149  P.  118. 

VII.  ADMISSIONS. 

(A)  Hatwei  Form,  asd  InddemtM  In  Oea* 
eral. 

4s»219  (CoIo.App.)  That  suits  against  grantor 
and  sons  pending  when  alleged  fraudulent  con- 
veyance was  made  were  settled  by  one  of  tbe 
sons  htild  not  snfficient  evidence  that  the  claims 
against  the  grantor  were  valid.— Fulton  Inv. 
Co.  T.  Smith.  148  P.  444. 

(B)  By  Fartica  or  Other*  iBtenstod  In 

Kvcnt. 

(Ariz.)  In  an  action  to  recover  corpo- 
rate stodi,  evidence  that  plaintiff  admitted  giv- 
ing tbe  stock  as  a  bonus  at  the  time  tbe  con- 
tract was  made  held  admissibte.-'Sharplfia  t. 
DutbU.  149  P.  673. 


Blleot. 


(B)  Froof 

4=3258  (Or.)  Evidence  of  authority  held  insuf- 
ficient to  admit  declarations  of  a  foreman  ad- 
mitting liability  of  a  master  for  an  accident. — 
Marks  t.  Cc^umtoa  Countr  laimber  Co.,  14Q  P. 

104L 

IX.  HEABSAT. 

«»3I7  (CoIo.App.)  Testimony  that  K.,  not 
^own  to  be  T.  s  agent  or  representative,  told 
witness  that  T.  asked  him  to  negotiate  for  set- 
tlement of  suits,  held  not  admissible  to  show 
T.'s  knowledge  or  consent  to  the  settlement. — 
Fulton  Inv.  Co.  v.  Smith,  149  P.  444. 
^»323  (Nev.)  In  condemnation  proceedings, 
evidence  of  a  mere  offer  for  the  land  was  inad- 
missible on  issue  of  damage.— Truckee  River 
General  Electric  Oo.  T.  Durham.  149  P.  61. 

X.  DOCUMENTARY  EVIDENCE. 
(O)  FrlTAte  Wrltinva  and  Fnblfeations. 

^»353  (Or.)  Where  tbe  time  when  papers  were 
executed  was  an  issue,  the  papers  tnems^es 
are  properly  received  in  evldoice. — Williams  v. 
Padle  surety  Co.,  149  P.  624. 

X)ocuraenta  showing  the  way  In  which  the 
parties  themselves  construed  the  contract  are 
properly  received  in  evidence. — Id. 
•=>354  (Cal.)  In  action  to  recover  share  of  net 
proSts  due  under  a  written  contract  of  em- 
ployment, certain  exhibits  introduced  by  plain- 
tiff, showing  the  amount  of  the  net  [irofita  for 
the  first  year,  held  to  constitute  prima  facie 
admissions  by  defendant  of  the  pronts  for  that 
year.— Horton  t.  Eemillard  Brick  Co.,  149  P. 
813> 

4»3M  (Idabo)  Admission  in  evidence  of  a  plat 
prepared  by  a  surveyor  and  showing  the  de- 
scription of  the  land  in  controversy  in  eject- 
ment held  not  error.— Papesb  v.  Weber,  148  P. 
1064. 


XI.  PABOL  OR  EXTBPISIO  BVl- 
DENCE  AFFEOTINQ  WBITINOS. 

(A)  Coatradiotlnsr.  Varrlus,  or  Addlnv  to 
Terms  of  written  Inatrament. 

«=>384  (Wash.)  Parol  evidence  is  fnadmiaaiU* 
to  add  t^  modify,  or  contradict  the  terms  <A  a 
written  contract,  in  die  absence  Of  fraud,  ac- 
cident, or  mistake  attending  its  mald^.— Olaen 
V.  Nichols,  149  P.  668. 

<S=»385  (Or.)  A  statement  of  loss  furnished  to 
the  insurer  may  be  explained  hy  parol  evidence, 
where  it  was  not  one  which  was  necessary  to 
be  in  writing.— Smith  t.  National  Surety  Co., 
149  P.  1040. 

^419  (Or.)  Under  L.  O.  L.  f  798.  subd.  8, 
consideration  expressed  in  a  writing  may  be 
inquired  into. — United  States  E^dellty  &  Guar- 
anty Co.  V.  Martin.  149  P.  1023. 

(B)  XnTalldatln«  Written  lastrnment. 

'8=>434  (CaLApp.)  An  answer  held  not  to  al- 
lege such  fraud  or  mistake  as  to  render  admis- 
sible parol  evidence  to  vary  a  bill  of  sale  whidi 
warranted  the  chattels  free  from  incumbrance!. 
— Elsom  T.  Neff,  149  P.  375. 

(C)  Separate  or  tabse^nant  Oral  Avr««- 

asent. 

®=>44l  (Wash.)  In  action  for  breach  of  writ- 
ten contract  to  exchange  lands,  oral  testi- 
mony that  npom  defendant's  election  to  take 
cash  instead  of  a  mortgage  back  for  $18,000, 

he  should  deed  his  property  in  order  that 
plaintiff  might  mortgage  it  to  raise  tbe  amount, 
held  inadmissible.— Olsen  v.  Nichols,  149  P.  668. 
®=»442  (Kan.)  Where  a  written  sale  contract 
IS  complete  and  contains  a  warranty,  the  buy- 
er cannot  rely  on  prior  or  contemporaneous  oral 
represeotations  as  constituting  a  warranty. — 
Aultman  &  Taylor  Machinery  Co.  v.  Schierkolk, 
149  P.  680. 

<8=>443  (Colo.App.)  Parol  evidence  is  admii«i- 
ble  to  show  that  a  note  for  the  price  of  stock 
in  a  trading  corporation  was  given  solely  to 
secure  the  maker  s  patronage. — George  v.  Wil- 
liams, 149  P.  837. 

«=>443  (Colo.App.)  Under  Bev.  St.  1908.  { 
4479,  parol  evidence  Ib  admissible  b>  show  umt 
a  note  was  delivered  to  be  used  solely  as  col- 
lateral security  and  bad  been  returned  to  the 

£ayee  after  the  payment  of  the  secured  debt. — 
>ivine  V,  Western  Slope  Fruit  Growers  Ass'n, 
149  P.  841. 

iO-jIII  (Colo.App.)  Parol  evidence  is  admissi- 
ble to  show  a  contemporaneous  agreement  that 
the  note  for  the  purohaae  of  corporate  stock 
should  be  payable  only  out  of  the  dividends  and 
^U^ag^on  the  atock.— George  t.  WUUama, 

€==>444  (Old.)  Parol  evidence  is  admisuble  to 
prove  an  oral  condition  iwecedent  to  the  maker's 
obligation  on  a  note. — Adams  t.  Thurmond,  149 
P.  1141. 

0=3445  (CoIo.App.)  A  written  extension  of  the 
time  of  payment  of  a  chsttei  mortgage  controls 
as  to  tbe  date  of  its  maturity,  and,  in  the  absrace 
of  fraud,  accident,  or  mistake,  parol  evidence  is 
inadmissible.— Moody  t.  Sindhnger,  148  P.  283. 

(D)  ConstractlOB  or  Application  of  Xian* 

Kvase  of  Written  InstmHont. 

lO-u  1 18  (Wash.)  Parol  evidence  is  adml^ble 
to  show  the  sitoaticm  of  parties  to  a  writing  and 
the  drcnmstances  under  which  the  instrument 
was  executed,  to  ascertain  the  intention  of  the 
parties  and  so  to  properly  construe  tbe  writing. 
— Olaen  v.  Nichols,  149  P.  668. 
•6=»459  (Cal.)  Parol  evidence  held  admissible 
to  show  the  execution  by  a  corporation  ot  a 
note  signed  by  its  president  and  secretary. — 
San  Joaquin  Valley  Bank  t.  Gate  City  OH 
Co.,  149  P.  557. 

^s»459  (Okl.)  A  note  held  to  ambiguous  aa  to 
authorize  admission  of  parol  evidence  to  show 
that  tiie  directors  and  president  of  a  onpora- 
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tioa  tlnad  wUb  IntentiMi  to  Mnd  theBwlrw  u 
indiTiraalfl. — ^DcDtnan  t.  Brauwiifln,  149  P. 

XH.  OPINIOlf  SVIDBlfOE. 
(A)  C^BehiBioBS   «B<    OplBiSBS   •£  wit- 

^»47l  (OU.)  Id  an.  action  for  a  broker'i  com- 
pensation, a  question  asked  the  purchaser  held 
objectionable  as  caUiDg  for  a  conclusion  as  to 
the  procarinr  cause  m  the  sale. — Schlegel  t. 
roller.  14»  P.  111& 

^=>474  (Okl.)  Evidence  of  nonexpert  witneasea 
held  to  show  safficient  acquaintance  and  oppor- 
tunitT  for  observation,  to  enable  them  to  form  a 
belief  ai  to  plaintiira  mental  condition  and  ex- 

SresB  opinions  relative  thereto.— Farmers*  ft 
[erchants*  Bank  of  Mountain  View  Haile, 
149  P.  214. 

^=>474V3  (Kan.)  Testimony  as  to  ordinary 
matters  connected  with  the  treatment  of  a  pa- 
tient  and  observable  by  any  one  mar  be  given 
by  nonexpert  witnesses.— £ard  t.  Gibbons,  149 
P.  422. 

<^»48l  (Or.)  The  superintendent  of  a  losing 
company's  railway  could  testify  whether  it  was 
necessary  for  members  of  the  crew  of  a  logging 
train  to  travel  over  the  cars  when  In  motion. — 
Bransen  t.  Grande  Bonde  Lumber  Co.,  149  P. 
1086. 

(B)  Sabjeeta  of  Bzpert  TeatlKvar* 

«=9506  (Or.)  Testimony  of  expert  that  a  horse 
driven  by  a  servant  was  not  a  safe  one  for 
the  work  was  not  admissible;  that  question  be- 
ing for  the  jai?.— Marks  t.  Columbia  Oountr 
Lumber  Co.,  149  P.  1041. 
«ss»507  (Orj  The  habita,  cbaracteriatiea,  and 
dispositiwi  of  the  home  are  matters  of  aucb 
common  knowledge  that  it  would  cot  require 
expert  testimony  to  determine  whether  a  horse 
waa  safe  for  certain  work. — Marks  v,  (Columbia 
County  Lumber  Co.,  149  P.  1041. 

(C)  Competeney  of  Export*. 

(Kan.)  Where  there  is  a  uniformity  in 
the  rules  of  practice  of  different  schools,  a  quali- 
fied practitioner  of  any  school  is  competent  to 
teatiqr  whether  treatment  was  neglifrestly  ad- 
ministered.—Yard  V.  Qibbons,  149  P.  422. 
^=»543  (Oal.)  A  witness  who  had  seen  and  ex- 
amined the  land,  who  knew  something  of  its 
condition  or  of  the  market  values  of  land  in 
the  vicinity,  or  the  values  of  land  similarly 
■itaated,  might  give  his  opinioo  as  to  the  value 
of  land  with  and  without  undergronnd  water 
•applying  springa.- De  Freitas  r.  Town  of  Soi- 
ran,  149  P.  SSS 

(D)  BtaailmitloB  %t  Hxperta* 

«s)547  (CaL)  An  expert  witness  should  not  be 
aaked  regarding  specific  facts  in  his  examina- 
tion in  chief.— De  Freitas  t.  Town  of  Suiaun, 
149  P.  653. 

(F)  Bffeot  of  OpIntoB  BTldeneo. 

«=3572  (Gal.)  The  weight  of  the  testimony  of 
expert  witnesses  aa  to  the  value  of  land  before 
and  after  the  diversion  of  underground  spring 
water  dependa  on  the  knowledge  he  shows  in 
his  answers  to  the  preliminary  questions  and 
on  enwexamination.— De  Weitas  t.  Town  of 
Suiaun,  149  P.  663. 

XTV.  WEIGHT  A2n>  8  UFFlGUHGT. 

^s>&68  (CaL)  Testimony  by  (Hie  run  down  at  a 
crossing  that  he  looked  and  listened  should  be 
diaregarded  where  la  conflict  with  pliysical  facts. 
— Chrissinger  v.  Southern  Pac.  Co.,  149  P.  176. 
«;s»5B8  (Cal.)  Although  the  uncontradicted  tes- 
timony of  a  witnees  may  not  generally  be  disre- 
garded by  a  court,  where  the  testimony  of  the 
witness,  though  positive,  is  improbable  when 


tested  bj  rules  which  gorem  men  of  ordinary 
capacity  in  a  given  buainess  transaction,  the 
court  may  refuse  to  credit  it--Califomia-CaI- 
averas  Mining  Co.  t.  Walls,  149  P.  595. 
^:^568  (Nev.)  Undisputed  physical  facts,  which 
necoMarily  point  to  but  one  conclu^ou,  cannot 
be  overcome  by  contradictory  oral  testimouY.— 
Week  T.  Beno  Traction  Co.,  149  P.  66. 

EXAMINATION. 

See  Appeal  and  Error,  ^=3971;  EMdenee, 
547;  Witneaaes,  «=)248-277. 

EXCEPTIONS. 

See  Appeal  and  Ekror.  ^248,  261,  601.  719; 
Criminal  Law,  «s>l064;  Trial.  «=»278. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  «s»82,  SOI.  528,  644, 
631, 637,  690,  714. 926;  Costa,  «»2&4;  Crim- 
inal Law,  «=»1(>88. 

E.  HATtTBE.  FORM,   Alfll  OONTEHTS 
IN  OENEBAL. 

^s>l3  (Mont.)  In  proceedings  of  an  equitable 
nature  appellant  most  present  all  the  evidence 
involving  controverted  questions  of  fact  in  the 
exact  words  of  the  witnesses.— Joyce  v.  Mc> 
Donald,  149  P.  963. 

<=»20  (MoDt)  An  amended  bill  <tf  exceptions 
will  not  be  considered  as  of  right  where  it  ia 
not  engrossed  and  it  does  not-  appear  what 
amendments  were  included  therein. — Great 
Northern  Ry.  Co.  v.  Benjamin,  149  P.  96& 

EXCESSIVE  DAMAGES. 

See  Damages,  »»138. 

EXCHANGE  OF  PROPERTY. 

See  Oonspiracy,  «=»19 :  Corporations,  •a»282 ; 
avidaio\  «s>441 ;  SVand,  ^18,  22. 

€==>3  (Or.)  A  statement  that  a  restaurant,  for 
which  plaintiff  woa  induced  to  exchange  his 
farm,  was.  a  good  place  and  profttablfc  is  not 
a  statement  of  a  positive  fact  on  which  plain- 
tiff waa  eutitied  to  rdy.—BlaA  t.  Inrin,  149  P. 
540. 

Ia  a  sale,  statements  which  are  mere  boost- 
ing or  puffing  cannot  be  the  basis  of  an  action 
for  rescission.- Id. 

«=d4  (Wash.)  Contract  for  exchange  of  land 
held  to  be  treated  as  if  it  contained  a  provivon 
omitted  by  the  scrivener's  mistake.— Calhoun, 
Denny  &  Ewiug  v.  Pederson,  149  P.  25. 
€=»8  (Kan.)  Where  defendant  procured  plain- 
tiff's real^  In  exchange  for  worthleaa  securi- 
ties, held,  that  a  decree  that  defendant  reconvey 
on  payment  for  improvements  and  return  of  se> 
curities,  or  pay  plaintiff  a  certain  sum  and 
have  the  titie  quieted,  was  not  inequitable  as 
to  defendant— Rowland  v.  Cowan,  149  P.  698. 
«S98  (Or.)  Plaintiff,  who  allied  that  defend- 
ant made  misrepresentations  in  effecting  an 
exchange  of  property,  has  the  burden  of  proof. 
—Black  V.  Irvin,  149  P.  540, 
<e=>8  (Wa^.)  Repudiation  by  part?  to  contract 
for  exchange  of  land  held  to  walTe  providm 
that  title  must  be  marketable  as  condition  pre- 
cedent to  injured  party's  right  to  maintain  ac- 
tion on  note  posted  as  forfeit.— Calhoun,  Denny 
&  Ewing  V.  Pederson,  149  P.  25. 

Absolute  repudiation  by  party  to  agreement 
for  exchange  of  land  held  to  release  Injured  par- 
ty from  obligation  to  subniit  marketability  of 
his  title  to  arbitration  aa  condition  precedent 
to  maintain  a  suit  on  note  deposited  as  a  forfeit, 
-Id. 

EXECUTION. 

See  Attachment ;  Husband  and  Wife,  ^=s>129. 
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V.  STAT,QITASHIHO,VA0ATIMa.Aini 
R£U£F  AOAJlfST  EX£OUTIOXr. 

4s9l7l  (Kan.)  An  owoer  of  realty  may  enjoin 
ItB  sale  under  an  execution  issued  on  a  judg- 
ment against  anotber  person  in  an  actlcm  to 
which  tlie  owner  was  not  a  party. — Yount  t. 
Hoover,  149  P.  408. 

^s»l72  (Kan.)  The  judgment  creditor  held  not 
a  necessary  party  to  an  action  to  enjoin  a  sher- 
iff from  aellins  a  third  person's  property  under 
flxacntion.— Xount  v.  Hoover,  149  P.  4U8. 

VII.  SALE. 

(A)  Haaner.  Condnet,  Valldli7>  Con- 
flrmlnc  or  VaoatlBV* 

4=3245  (Or.)  Deliberate  acquiescence  of  judx- 
meot  debtors,  in  void  sale  of  realty  under  exe- 
cution, Aeld  an  equitablo  confirmation  validat- 
ing such  sale.— Mascall  t.  Hurray,  140  P.  617 ; 
Gilkey  t.  Same,  Id.  521. 

^»230  (Colo.App.)  It  would  be  nnconscionable 
to  sell  under  execution  proper^  worth  $20,000  to 
aatiafy  a  judnnent  for  $3,000.— Fulton  Im,  Co. 
T.  Smith,  149  P.  444. 

(B)  TlUe  and  lUarhta  of  Pnrehaaev. 

4=>275  (Or.)  A  sberiff's  sale  of  realty  under 
execution  AeM  to  bave  left  legal  title  in  judg- 
ment debtors,  even  if  regular  in  all  respects, 
where  there  was  no  official  record  of  such  sale, 
no  order  confirming  it,  and  no  deed  delivered. 
— MascaU  v.  Murray.  149  P.  617;  GUkey  t. 
Same,  Id.  621. 

(O)  Redemption. 

«s»294  (Colo.App.)  Under  Bev.  St  190S,  8§ 
3C52-3654,  held,  that  a  mortgagee,  who  failed 
to  redeem  from  a  sale  on  execution  under  a  pri- 
or judgment,  lost  his  rights  as  against  subse- 
quent judgment  creditors,  who  redeemed  and  had 
the  property  sold  under  their  judgment— Jenkins 
V.  Gold  Collar  Min.  &  MilL  Co..  149  P.  2G9. 
«s>295  (Kan.)  Under  Code  Civ.  Proc.  g  476 
(Gen.  St  190©,  {  6071),  held,  that  rtie  redemp- 
tion period  is  reckoned  from  the  day  on  which 
the  property  is  stricken  off.  rather  than  from 
when  the  sale  is  confirmed.— Piatt  v.  lilaherty, 
149  P.  734. 

Where  an  order  setting  aside  an  execution 
sale  is  vacated  and  the  sale  confirmed  and  an 
appeal  taken  and  the  litigation  contiuued  until 
after  expiration  of  the  redemption  period,  the 
court  may  give  opportunity  to  redeem  within 
a  reasouable  time  after  termination  of  the 
litigatioo.- Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Action,  <S=»15 ;  Appeal  and  Error,  <8=»459. 
477,  854;  Banks  and  Bankinc.  €=»1.'{0; 
DeatlL  «=»31;  Descent  and  Distribution; 
WUls. 

I.  ADSnmSTRATIOir  UX  OEimRAI.. 

4^1  (Wash.)  An  administrator  stands  in  a 
fiduciary  relation  to  those  beneficially  interest- 
ed in  the  estate,  and  he  must  do  that  which 
will  best  serve  their  interests,  and  his  own 

Jood  faith  la  not  enough.- Stewart  v.  Baldwin, 
49  P.  6G2. 

n.  APPOINTMENT.  QPAIJFICATION. 
AND  TENURE. 

«ss3l7  (Mont)  Tbongb  Rev.  Codes,  |  7482. 
gives  to  the  surviving  husband  or  wife  the  ab- 
solute right  to  administer  or  to  name  admin- 
istrator, request  by  any  other  persm  named  in 
Mctkm  7447  la  addressed  to  discretion  of  court 
—Id  re  InfeHae's  Estate,  149  P.  365. 

Benefit  given  to  surviving  husband  or  wife  to 
administer  or  name  the  administrator  may  un- 
der Rev.  Codes,  |  6181,  be  waived.— Id. 
4=»24  (Mont.)  Under  treaty  l>etween  United 
States  and  1  ta  ly .  I  ta  lian  consu  lar  agen  t  for 
Montanm  AeM  entitled  to  admintetev  estate  of 


an  Italian  subject,  dyloe  In  Blbntana. — In  re 

Infelise's  Estate,  149  P.  306. 
«=»32  (Mont.)  Nonresident  relative  of  decedent 
may,  under  Rev.  Codes,  f  7447,  petition  to  re- 
voke letters  of  administration  issued  to  any  oth- 
er person  than  enumerated  relatives  of  dece- 
dent—In re  Infelise's  Estate,  149  P.  365. 

Under  Rev.  Codes,  H  7446,  7447,  a  petition 
to  revoke  letters  of  adnunistration  and  to  ap- 
point petitioner  must  show  that  retiuest  for  ap- 
pointment of  petitioner  was  filed. — Id, 

Delay  of  17  months  before  filing  petition  to 
revoke  letters  of  administration  and  to  appoint 
petitioner  Aeld  to  justify  dismissal  of  petition. 
— Id. 

Where,  on  proceedings  to  revoke  letters  of 
administration  and  appoint  petitioner,  no  ques- 
tion toucliiug  appointment  in  first  instance  was 
raised,  the  court  will  presume  that  doe  notice 
was  giTen  before  apptnntment — Id, 

IV.  OOIXEOnON  AND  MAHAOEMBNT 
OF  ESTATE. 
(A)  iB  OcBcral. 

«=99l  (Mont.)  Under  Rev.  Codes,  |  7502,  ad- 
ministration held  an  entirety  and  to  extend  to 
the  whole  of  the  estate  within  the  jurisdiction, 
and  the  administrator  has  the  exdusive  ri^t 
of  control  subject  to  the  orders  of  the  district 
court- Murphy  v.  Nett  149  P.  718. 
1^122  (Mont)  Under  Rev.  Codes.  S  7474,  spe- 
cial administrator,  until  displaced  by  qualifica- 
tion of  executor  or  general  administrator,  heU 
to  have  exclusive  control  over  the  estate,— 
Murphy  V.  Nett.  149  P.  713. 

V.  AIXOWAN0E8  TO  BUBTCVZHO 
WIFE,  HUSBAND.  OB 
OHTLDBEN. 

«=>I94  (Cal.)  A  family  allowance  of  $1,000 
a  month  to  widow  of  a  deceased  who  left  an 
estate  of  about  a  million  held  not  an  abuse 
of  discretion.— In  re  Cowell's  EsUte,  149  P. 
808. 

VI.  AI.LOWANCE  AND  PAYMENT  OF 
CLAIMS. 
(B)  PrcMcntntlon  and  Allowance. 

^234  (CaLApp.)  Under  Code  Civ.  Proc.  ff 
1490,  1498.  neglect  of  an  administrator  to  act 
on  a  claim  for  ten  days  after  presentation  is  a 
rejection  authorizing  claimant  to  su&-~Uaberly 
T.  Haberly,  149  P.  53. 

(C)  Dlspnted  Claims. 

•8=3255  (Okl.)  That  a  judgment  rendered 
against  an  estate  under  Rev.  Laws  1910,  |  6350, 
directed  the  issuance  of  execution  held  not  to 
impair  its  effectivene.oe  aa  an  adjudicated  claim 
against  the  estate.— National  Lumber  A  Creo- 
soting  Oo.  T.  Bobison'a  Batata,  1^  P.  1188. 

(D)  Priorities  mmA  Parmemt. 

«=>258  (OkL)  Where  the  transcript  of  a  Jndg^ 
ment  rendered  against  an  eittate  on  a  rejected 
claim  under  Rev.  Laws  1910,  i  6360.  is  filed 
in  the  probate  proceedings,  the  administratfflr 
sliould  pay  same  in  due  course  of  administra- 
tion, — National  Lumber  &  Creosotinf  Go.  r. 
Robison's  Estate.  149  P.  1133. 

Vm.  SAXES  AND  OONVETANOES  ITX. 
DEB  OBDEB  OF  OOVBT. 
(B)  AvplleatloB  and  Order. 

«=»343  fWash.)  Under  Rem.  &  Bal.  Code,  H 
1503,  1605,  an  administrator  unable  to  make 
a  sale  except  by  a  transaction  which  amounted 
only  to  a  change  iia  the  form  of  a  mortgase  debt 
forming  basis  of  petition  to  sell,  must  take  an 
order  allowing  him  to  remortBafe  the  propettr. 
—Stewart  t.  Baldwin,  148  P.  m 

(C)  Sale. 

€=^365  (Wash.)  A  surviving  husband  acting  as 
administrator  of  Us  wife's  estate  cannot  bv 
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either  direcfly  or  indirecthr  at  hie  own  saie.— 
Stewart  t.  Baldwin,  140  P.  662. 

A  sale  of  real  estate  by  a  surviving  husband 
as  administrator  of  his  wife's  estate  held  con- 
steuctlvely  fraudalent  aa  against  heira  of  wife. 
-Id. 

X  A0TZON8. 

«s>43 1  (Colo-App.)  The  district  court  has  juris- 
diction of  an  action  against  an  executor  for  mon- 
ey had  and  received  through  fraud  of  decedent, 
though  no  claim  is  firat  presented  against  the 
cstate.~«elkregg  t.  O^homas,  148  P.  273. 

Where,  in  an  action  for  money  bad  and  le- 
edved,  executors  are  subetitnted,  and  they  an* 
■wer  and  proceed  to  trial  and  judgment,  objec- 
tion to  failure  to  first  psewnt  the  dmiuid 
against  the  estate  is  waiTed.~Id. 

EXEMPTIONS. 

See  Bankruptcy.  «s»400;  GamiafaineDt,  ^18 ; 
Homestead;  Taxation,  «s»193-196. 

X.  NATURE  AND  EXTENT. 

lA)  iratiire,  Or««1lam,  DaratlOH,  andBflect 
In  0«ii«ral. 

4=94  (Mont)  An  exemption  statute  enacted  in 
obedience  to  Const,  art.  19,  S  4,  must  be  liberal- 
\j  construed,  as  conferring  a  family  right  which 
may  be  asserted  by  the  wife  of  the  judgment 
debtor.— MenneU  r.  Wells,  149  P.  964. 

(B)  PenttBS  nntlil«d. 

«=s>l9  (Mont)  Under  Rer.  Codes,  f|  3662, 
4718,  6S24,  6825,  an  abandoned  wife  may  claim 
exempt  pnnwrty  as  against  a  judgment  against 
her  husband,  she  being  the  "head  of  the  family." 
—MenneU  Wells,  149  P.  954. 
^=»30  (Kan.)  The  word  "children,"  as  used  in 
Gen.  St.  1909,  8  3484.  proriding  that  exempt 
personalty  may  be  kept  by  the  widow  for  her- 
self and  children,  includes  adults  as  well  aa 
minors.— Spencer  v.  Barker,  149  P.  736. 

Under  Gen.  St  1909,  {  84S4,  Jieid,  that  title 
to  the  exempt  personalty  is  not  subject  to  divi- 
sion or  partition  by  the  childroi,  though  all 
are  of  age  and  living  away  from  the  widow's 
roeiduic^  so  long  as  the  widow  needs  such 
pzDperty.- Id. 

(C)  Property  and  Rlrlit*  Cxempt. 

43>45  (OkL)  Ice  box,  meat  chopper,  and  weigh- 
hig  scales  used  by  a  retail  meat  dealer  held  not 
exempt  under  Rev.  Laws  1910.  f  3342.— Edgin 
T.  Bell-Wayland  Co..  149  P.  1146. 

A  retail  meat  dealer  Is  a  vendor  or  merchant 
and  not  engaged  in  a  "trade"  or  "profession" 
within  lUv.  Laws  1910,  |  3342,  exonpting  alt 
tools  and  apparatus  used  in  any  trade  or  pro- 
fession.—Id. 

n.  TRANSFER  OR  INCUMBRANCE 
OF  EXEMPT  PROPERTY. 

9=386  (Kan.)  Where  a  wife,  after  procuring  a 
divorce  awarding  her  her  busbanc*  personal 
property,  claimed  an  automobile  and  proved  it 
was  exempt  as  osed  in  her  husband's  bnraness, 

held  that  she  was  not  estopped  or  bound  by  her 
husband's  representations  to  one  to  whom  he 
'  mortgaged  it  that  the  car  belonged  to  a  corpora- 
tion.— Wickham  v.  Traders*  State  Bank,  149  P. 
433. 

Under  Gen.  St.  1909,  S  5235,  held  that,  if 
an  automobile  on  which  a  mortgage  was  placed 
by  the  husband  without  the  wife's  consent  was 
exempt  as  used  in  the  husband's  business,  the 
mortgage  waa  void.— Id. 

EXPENSES. 

See  Taxation,  ^=>905. 

EXPERT  TESTIMONY. 

See  SMdence,  «s»506-B72;  Trial,  •&s>62. 


EXPLOSIVES. 

See  Municipal  Corporations,  «=»T61,  766,  821 ; 
Trial,  ®=»121,  248. 

4ss>8  (Wash.)  In  an  action  against  the  owner 
of  a  brickyard  for  injury  to  plaintiff  by  Uie 
explosion  of  a  dynamite  cup,  defendant's  negli- 
lience  in  leaving  such  caps  where  children  might 
find  them  held  for  the  jury  under  the  evidence. 
-Mathis  V.  Granger  Brick  &  Tile  Co.,  14U  P.  8. 

Whether  between  defendant's  negligent  act  in 
leaving  dynamite  caps  where  children  might  get 
at  them  and  the  explosion,  injuring  plaintiff, 
there  intervened  an  independent  intelligent 
cause,  relieving  defendant  of  liability,  Aeld  for 
thejury  under  the  evidence.— Id. 

Where  the  negligence  charged  is  in  the  care 
of  extremely  dangerous  agraicies,  such  as  high 
explosives,  and  the  disastrous  results  of  such 
negligence  might  reasonably  be  anticipated, 
courts  do  not  look  too  narrowly  for  independent 
canses  intervening  between  the  Injury  and  the 
defendant's  negligence  to  relieve  Um  from  Ua- 
bility.~ld. 

The  act  of  plaintiff's  mother  In  laying  aside  a 
dynamite  cap  taken  from  his  pocket  without 
knowledge  of  its  character,  so  that  he  later  se- 
cured it  again  and  was  injured,  held  not  an  in- 
tervening cause  between  the  accidoit  Bud  de- 
fendant's original  negligence. — Id. 

(Wa<b^  In  determinins  the  negligence  of 
a  boy  of  11  in  handling  ^namlte,  the  jury 
should  make  allowances  for  his  youth,  and  in- 
quire whether  he  exercised  such  care  as  might 
reasonably  be  expected  of  one  of  his  age,  intelli- 
gence, and  expenence  under  like  ciieumstancea. 
—Davis  V.  City  of  Wenatchee,  149  P.  337. 

(t)aLApp.)  In  an  actitm  against  seller  of 
oil  for  injury  from  an  explosion  of  a  lamp,  evi- 
dence held  sufficient  to  support  a  finding  that 
the  accident  was  due  to  the  inferior  quaU^  of 
the  oil,  not  to  plo^tiff's  negligence. — Schmiat  T. 
Union  Oil  Co.  of  California,  149  P.  1014. 

An  instruction  that  courts  will  take  judicial 
notice  of  qualities  of  artificial  gas,  kerosene, 
gunpowder,  et(u,  held  properly  refused  as  con- 
fusing.—Id. 

^»I2  (Kan.)  In  order  to  recover  for  damages 
caused  by  blastitig,  negligence  must  be  shown. 
—Host  V.  Union  Pac.  R.  Co.,  149  P.  679. 

Evidence  held  to  snstain  a  verdict  implying 
n^ligence  in  blasting. — Id. 

EXTRADITION. 

See  Habeas  Corpus,  «8=»92. 

H.  INTERSTATE. 

^930  (Nev.)  A  person  must  be  within  the  state 
at  the  time  of  the  commission  of  the  acts  con- 
stituting the  offense  for  which  he  is  Bought  to 
be  extradited  in  order  to  become  a  fugitive  from 
justice.— Ex  parte  Roberson,  149  P.  1S2. 

One  sought  to  be  extradited  for  wife  abandon- 
ment in  the  state  wherein  he  waa  married,  held 
not  to  be  a  fugitive  from  justice  within  the  law 
of  extradition.— Id. 

FACTORS. 

See  Brokers. 

€3=»2  (Wash.)  The  Commiasioo  Merchants'  Law 
(Hem.  &  BaL  Code,  S3  7024-7030)  is  not  invalid 
because  requiring  a  small  license  fee  of  such 
person ;  the  fee  not  being  oppressive.— State  v. 
Walter  Bowjn  &  Ca,  149  P.  330. 

€=32'/2  [New,  vol.  17  Key-No.  Series] 

(Wash.)  The  Commission  Merchants' 
Law  (Rem.  &  Bal.  Code,  H  7024-7035)  is  not 
invalid  because  requiring  the  giving  of  a  surety 
bond  before  a  license  can  be  granted.— State  v. 
Walter  Bowen  &  Co.,  149  P.  330. 
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FALSE  IMPRISONMENT. 

Sea  Sfaerifls  and  CMwUblea,  «s»108. 

I.  OIVZX.  I.IABII.ITT. 
(A)  Aets  C»BB<ltmtlBK  FKla«  Imprl«o&Bi*Bt 
•■d  LlmbUltr  Therefor. 

<^)5  (N.M.)  Where  a  servant,  with  aatborit? 
to  eject  and  arreat  trespasaerE,  assaults  and 
arrests  one  whom  he  erroneously  believes  to  be 
a  trespasser,  the  master  is  liable. — Cbilders  v. 
Southern  Paa  Co.,  149  P.  307. 

'i'bat  a  watchman  employed  b7  a  railroad 
company  was  also  a  police  officer  constituted  no 
defense  to  an  act  performed  by  him  In  the  scope 
of  his  employment  for  the  company  and  in  ue 
line  of  hli  duty  to  it— Id. 

(B)  Aetloss. 

^=»3I  (Colo.)  In  an  action  for  damages  for 
false  imprisonment,  evidence  htJd  to  warrant 
Judgment  against  d^ndantK— Medi  t.  Smith, 
149  P.  627. 

FALSE  REPRESENTATIONS. 

Bee  Fnnd. 

FALSE  SWEARING. 

See  Petjory. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 


See  Oommi 
204, 


^=>& ;  Master  and  Serraut, 

"   nee,  «=»101,  136. 


FEES. 


184; 


See  Billa  and  Notes,  «»160;  Oosts, 
Intents,  ;  Mortgagee.  €=»12S, 

FELLOW  SERVANTS. 

See  Master  and  Serrant,  «=s»168^1fia 

FILING. 

See  Appeal  and  Error,  «»36e,  408,  666,  621, 
624,  766.  773,  1170;  Bminent  Domain, 
171;  Infants,  4=»80;  Intoxicating  Liquors, 
«s»206;  Logs  and  Lwging,  «»28;  Mechan- 
ics' Liens,  «s>lB2 ;  Mines  and  Minerals,  ^ 
112. 

FINDINGS. 

See  Alteration  of  Instruments,  «»20;  Api>eal 
and  Error,  «=3l001-1012,  1071;  Trial,  »s> 
856.  862,  3&2-40S. 

FINES. 

«=>I2  (Mont)  Provision  of  Ser.  Codes,  f  0371, 
for  a  judgment  that  defendant  pay  a  "fine  and 
coats,"  directing  imprisonment  till  they  be  paid, 
held  applicable  where  the  statute  onlj  author- 
izes  imposition  of  &  "fine."— State  t.  District 
Court  of  First  Judicial  Dist  in  and  for  Lewis 
and  Clark  County,  149  P.  9S8. 

A  greater  penalty  than  a  fine,  the  limit  for  a 
first  offense  under  Rev.  Codes,  fi  8388,  held  not 
imposed  by  provision  of  judgment,  pursuant  to 
section  0371,  for  imprisonment  a  day  for  each 
$2  of  fine,  in  default  of  payment  <A  fine.— Id. 

FIRES. 

See  Ballnwds,  •a»222. 

FISH. 

See  Officers,  «=»11. 

•=>8  (Nev.)  The  state  has  Inherent  power  to 
enact  laws  to  protect  fish  within  its  territory, 
and  may  Impose  such  condltlona  and  limitations 
on  the  taking  there<tf  as  it  sees  fit— Bx  parte 
Crosby,  14»P.  8SB. 


«=>9  (Ner.)  St  1913,  e.  270,  |  0.  is  properly 

enacted  under  the  poUce  power  to  protect  and 
preserve  the  fish  within  the  public  waters  of 
the  state.— Ex  parte  Crosby,  149  P.  060. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Ejectment,  ^=>52:  landlord  and  Ttaant 
idO,  201. 

I.  OITXX.  IiIABXXJT7. 

«=>24  (CaLAfip.)  In  an  action  of  unlawful  de- 
tainer, a  description  In  the  lease  tbmt  the  bnild- 
ing  was  sftaated  on  the  southwesterly  "tine" 
of  two  intersecting  streets  held  to  mean  that 
it  was  situated  on  the  "comer"  ot  sucb  etieets. 
— Olcovich  V.  Deremberg,  149  P.  S7S. 


S^^p 


FORECLOSURE. 

and  Ehror,  «=>327 ;  Mortgages^ 


FOREIGN  JUDGMENTS. 

See  Judgment,  «=»818,  822. 

FORFEITURES. 

See  Appeal  and  Error,  ^»7S1 ;  Vendw  and 
Purchaser,  ^101,  U7;  Watem  aad  Water 
Ooarses,  «=9l52. 

FORMA  PAUPERIS. 

See  CUminal  Law,  ^1077. 

FORMER  JEOPARDY. 

See  Criminal  Law.  ^176,  200. 

FRANCHISES. 

See  Constitutional  Law,  «=3l29 ;  Corporations. 
«s>630 ;  lOlectricity.  9=>^  i  Gas,  ^=>14. 

4=>2  (Or.)  When  two  interpretations  of  an 
agreement  eteated  by  an  ordinance  granting  a 
frandbise  are  pernuarible,  that  oonstmctKm 
which  If  most  ULToniUe  to  the  public  should 
be  adopted.— Town  of  Haines  v.  ICaatem  Ore- 
gon Light  ft  Power  Co.,  140  P.  87. 

FRAUD. 

See  Action,  ^»27;  Banks  and  Banking.  4=^ 
112;  Chattel  Mortgages,  «=»230:  Conspira«, 
<S=»10;  Corporations,  «=»30.  80,  121,  232; 
Rvidence,  <S=»135;  Sceentors  and  Adminis- 
trators, 1^365,  481;  Frauds,  Statute  of: 
Fraudulent  Conveyances:  Infants.  ^=>58, 
110;  Insurance,  «=>400,  723 ;  Judgment,^ 
373;  Jury.  «=>13:  Larceny.  «=b13  ;  Mwey 
Received,  «»17:  Salea.  ^63,  126;  Tazar 
tion,  ^»806,  80^;  Trial.  «»a08. 

I.  SEOEPTIOn  QOWTITPTnra 
FBAUP  AJfP  T.TABTT.TTT 
THEBEFOB. 

«=»0  (Or.)  In  a  sale,  statements  which  are 
mere  boosting  or  pufiing  cannot  be  Oie  bass  of 
an  action  for  fraud^Black  t.  Irrin,  149  P. 

540. 

^»I2  (Colo.A|}p,)  A  representation  which  con- 
stitutes a  promise  to  do  something  in  the  future 
does  not  constitute  fraud.— Grdgmon  t.  Camp- 
bell, 149  P.  44a 

4=s>l8  (Wash.)  A  false  representation  as  to  the 
estimated  cost  of  a  street  improvement  assessed 
against  abutting  lots,  made  to  induce  one  to 
accept  the  lots  in  exchange,  is  a  false  r«>re- 
sentation  as  to  a  material  fact— Crawford  t. 
Armacost  140  P.  31. 

^»22  (Wash.)  One  exchanging  his  land  for 
city  lots  may  rely  »  representations  of  the 
owner  of  the  lota  as  to  the  amount  of  an  as- 
sessment against  them  for  a  street  improve 
ment^-Grawford  T.  Azmacoa^  140  P. 
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4s»25  (Wuh.)  A  faJae  representation  as  to  the 
amount  of  anessment  for  a  street  imprOTe- 
ment  hetd  actionable,  regardleu  <rf  tiie  benefits 
conferred  hy  the  improvement — Crawford  t. 
Armacoet,  149  P.  81. 

n.  AOTIOHS. 

«B>50  iOri  Fraud  cannot  be  presamed,  but 
must  be  aUMed  and  established  bj  the  greater 
weixht  ol  the  evidence.— Black  v.  Irvin,  148 
P.  640. 

(D)  Damaces. 

4=359  (CoIojLpp.)  The  measure  of  damages 
from  fraud  inaucing  the  purchase  of  corporate 
stock  is  the  ditFerence  between  the  actual  value 
<tf  the  stock  and  what  it  would  have  been  worth 
if  the  representations  had  been  true.— <^^hton 
T.  CampSell,  149  P.  44a 

(E!>  Trlml,  JadSTVent,  aud  Hevlew. 

^=s>66  (GolotApp,)  A  verdict  for  plaintiff  for 
fraud,  in  which  defendants  were  not  shown  to 
have  participated,  will  not  be  sustained,  though 
it  was  not,  in  apparent  excess  of  plaintlFs 
probable  loss,  due  to  his  trust  in  the  misrep- 
resentatlcHis  of  a  third  person.— <!reighton  t. 
GampbeU,  149  P.  448. 

FRAUDS,  STATUTE  OF. 

SeeBrdHvs,  <s»  84. 

m.  PHomsBa  to  ahbwsb  fob 

DBBT,  DEFA1TI.T  OB-  MISOAB- 
BXAOE  OF  AKOTHSB. 

^9 1 7  (Colo.)  Letter  written  b?  defendant  to 
physician  conceruing  bill  against  defendant's 
SOD,  in  which  check  for  a  part  of  the  bill  was 
inclosed,  held  not  such  a  promise  to  pay  the 
Mtt  of  anotlier  as  is  contemplated  the  itatr 
nte  of  frauds.— Morse  v.  Friend,  148  P.  61& 

▼XXL  BSamSTTES  AMD  SVFFXOXElf  OT 
OF  WBXTXNO. 

«»II6  (Golo.)_nnder  Rev.  St  1906,  »  2660, 
2663,  2668,  2677,  an  agent's  authority  to  con- 
tract for  sale  of  land  on  behalf  of  hli  prbuupal 
must  be  conferred  in  writing.— Springer  v.  (SLtf 
Bank  &  Trust  Co.,  149  P.  253. 
^=>II6  <Colo.App.)  A  contract  and  deed  exe- 
cuted by  one  professing  to  be  an  attorney  in  fact 
is  void  under  the  statute  of  frauds,  where  he 
was  not  authorized  in  writing  to  execute  the 
same.— Newman  v.  Tibbitts,  149  P.  266. 

RatiflcatioD  of  the  act  of  an  unauthorized 
agent  in  contracting  to  sell  real  estate  must  be 
in  writing.— Id. 

FRAUDULENT  CONVEYANCES. 

See  Appeal  and  Error,  «»931 ;  Evidence, 
219. 

X.  TBAygFEBS  AWP  T&AHSACnOXS 
INVALID. 

(B)  HatvM  Md  Fo«m  of  Tnmafwr. 

«B>27  (Or.)  An  agreement  betweu  itlalntifl'i 
debtor  and  liis  co-owner,  whereby  uie  debtor 
conveyed  his  equity  to  his  co-owner,  who  com- 
pleted the  payments  and  gave  the  debtor  a 
contract  to  recoavey  to  him,  keld  not  to  show 
an  intention  to  defraud  plaintiff.— Union  Oedit 
As^n  T.  Corson,  149  P.  818. 

(B)  CoBstderatlon. 

^=>76  (ColcApp.)  Thi  issuance  of  the  stock 
of  a  corporation  in  payment  for  property  con- 
veyed to  the  corporation  is  a  valuable  consider- 
ation for  such  conveyance. — Fulton  Inv.  Co.  v. 
Smith,  149  P.  44^ 

«s»76  (Or.)  Under  L.  O.  L.  |  7401.  protecting 
a  puTcliaser  for  valuable  considerawm,  in  case 


of  fraudulmt  conveyances,  if  the  purchaser  has 
no  notice  of  the  fntud  it  is  not  necessary  Ui&t 
the  consideration  be  adequate  if  it  is  valuable. 
—Grant  County  Bank  v.  Hayes.  149  P.  47& 

(F)  Confldemtlml  RelmtlonK  ot  PartlM. 
«=>I01  (Okl.)  That  the  parties  to  a  conveyance 
are  related  by  blood  or  marriage  does  not,  of 
itself,  establish  fraud,  but  may  be  considered 
with  other  evidence,  especially  if  the  parties 
are  near  relations  and  members  of  the  same 
hou8ehold.-Wimberly  t.  Winatock,  149  P.  238. 

(G)  Rceervattana  amd  Tnata  for  Qvautor. 

^109  (Colo.App.)  Under  Rev.  St  190S,  { 
266S,  that  corporate  stock  was  transferred  in 
trust  for  transferror  held  not  to  iavalidate,  as 
against  creditors,  conveyance  of  land  in  pay- 
ment of  the  stock.— Fttiton  Inv,  Co.  v.  Smith, 
149  P  444. 

In  view  of  Rev.  St  1908,  S  851,  trust  rela- 
tion between  corporation  and  stockholder  held 
not  to  invalidate  as  against  creditors  convey- 
ances in  payment  of  stock  under  section  2666. 
and  the  analogous  comoHHi-law  rule  as  to  real 
estate.— Id. 

(H)  PrefereBcca  to  OreCUors. 

«=»!  15  (Or.)  Under  I*  O.  L  $S  7397-7401,  re- 
lating to  fraudulent  conveyances,  a  debtor  has 
the  right  to  prefer  one  creditor  over  another^ 
Orant  County  Bank  t.  Hayes,  149  P.  478. 

(J)  Knowledae  and  Intent  of  Grantee. 

<8=>I60  (Or.)  Under  U  O.  L.  {  7401,  protec^ 
ing  a  purebaser  for  valuable  consider^on.  in 
case  of  fraudulent  conveyanceSf  if  the  pnrcnaa- 
er  has  notice  of  the  fraud,  it  is  immaterial 
what  consideration  is  paid.— Oiant  County 
Bank  T.  Hayes,  149  P.  473. 

HX.  BEMEDXES  OF  OBEDXXOBS  AKS 
PUB0BLA8EB8. 

(A)  Pevsmu  Btatitlod  to  Asaevt  Irnvwlldltr* 

«=»208  (Cdo.  App.)  Trust  relation  between 
corporation  and  stockholder  held  not  to  inval- 
idate conveyance  of  land  in  payment  of  stock 
as  against  creditor  whow  clafms  accrued  after 
assignment  of  the  stock.— Fulton  Inv.  Co.  r. 
Smith,  149  P.  444. 

(C)  Rl«bt  of  Afjtton  to  Set  Aside  Trana- 
fer,  and  Defenses. 

®=>24l  (Mont.)  A  creditor  cannot  invoke  the 
aid  of  equitv  to  reach  his  debtor's  assets,  which 
have  been  fraudulently  conveyed,  without  hav- 
ing acquired  a  lien  there<m  by  appropriate  pro- 
ceedings at  law,  or  unless  a  trust  exists  therein 
in  his  favor. — Koopman  v.  Mansolf,  149  P.  491. 
«s»242  (Or.)  That  a  judgment  creditor  had 
knowledge  of  the  fraud  in  a  conveyance  by  the 
judgment  debtor,  would  not  prevent  him  from 
settuig  aside  suui  conveyance  but  is  important 
only  as  showiis  acquiescence. — Grant  County 
Bank  t.  Hayes,  l^Tp.  473. 

(G)  Bvldeaoe* 
4S3274  (C(^o.App.)  Conveyance,  though  volun- 
tary and  without  consideration,  held  not  pre- 
sumptively fraudulent  as  agaiiist  subsequent 
creditors,  and  actual  fraud  must  be  shown. — 
Fultfw  Inv.  Co.  v.  Smith,  149  P.  444. 

Subsequent  creditor  suing  to  set  aside  con- 
veyance as  made  to  defraud  an  existing  cred- 
itor held  bound  to  prove  the  verity  and  legality 
of  such  alleged  existing  creditor's  claims. — Id. 

i©=>277  (MontO  Conveyance  by  insolvent  hus- 
band to  wife  ttiTough  another  held  to  place  on 
the  wife  the  burden  of  showing  consideration. 
—Koopman  v.  Mansolf,  149  P.  491. 

•ss278  (Mont)  Conveyance  by  insolvent  hna- 
band  to  wife  tiirough  another  held  to  place  on 
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tfafi  wife  the  burden  of  showing  good  faith. — 
Eof^man  t.  Mansolf,  149  P.  401. 

Toe  burden  is  upon  plaintiff  to  show  that  a 
conTeyance  by  a  third  party  to  the  debtor's  wife 
was  made  in  fraud  of  creditors. — Id. 

One  who  attach  the  validity  of  a  convey- 
ance as  being  In  fraud  of  creditors  has  the  bur- 
den of  proof,  even  though  it  arises  out  of 
dealings  between  husband  and  wife. — Id, 
$=s»295  (Cal.ApD.)  In  a  suit  to  set  aside  a 
transfer  of  mortgages  and  notes  claimed  to  be 
fraudulent  as  to  plaintiff,  a  judgment  for  de- 
fendants held  warranted.—Phenegar  t.  Paolini, 
149  P.  1008. 

9=»295  (Okl.)  In  a  suit  attacking  a  conveyance 
of  land  as  in  fraud  of  creditor8[  the  inquiry  ex- 
tends to  all  circumstances  bearing  on  the  ques- 
tion.—WImberty  V.  Winstock.  149  P.  238. 
9=s»295  (Or.)  In  an  action  by  the  assignee  of 
a  judgment  creditor  to  set  aside  a  fraudulent 
conveyance,  evidence  held  to  show  that  the 
^dgment  creditor  was  estopped  by  acquiescence 
from  attacking  the  conveyance. — Grant  County 
Bank  v.  Hayes,  149  P.  473. 
^s»205  (Wash.)  In  considering  Inferences  of 
fraud  in  an  alleged  fraudulent  conveyance,  held 
that  under  Rem.  &  Bal.  Code,  §g  5292,  8706, 
a  claim  for  unliquidated  damaaes  by  the  creditor 
was  not  entitled  to  the  same  standing  as  an 
existing  acknowledged  or  contract  debt.— 
Petrovitsky  v.  Smith,  149  P.  641. 

In  an  action  to  aet  aside  as  fraudulent  con- 
veyances by  a  husband  to  his  wife  and  family, 
evidence  held  to  sustain  a  verdict  for  defendant. 
—Id. 

4=»298  (Colo.App.)  Proof  of  actual  fraud  nec- 
essary to  support  subsequent  creditor's  action 
to  set  aside  voluntnry  conveyance  must  be  so 
clear,  precise,  and  indubitable  as  to  exclude 
presumption  of  good  faitli.— IfSilton  Inv.  Go.  t. 
Smith,  149  P.  444. 

^=9300  (Mont.)  In  an  action  to  set  aside  a  con- 
veyance from  husband  to  wife,  as  in  fraud  of 
creditors,  evidence  held  sufficient  to  justify  a 
finding  that  the  conveyance  was  without  con- 
sideration,—Koopmau  V.  Mansolf,  149  P.  491. 

(D  Trial. 

^s>3IO  (CaLApp.)  In  a  suit  to  Mt  aside  a  con- 
veyance as  a  fraud  on  creditors,  a  finding  which 
did  not  determine  the  interest  ot  persons  whose 
rixhts  were  admitted  in  the  pleadings  is  not 
defective.— Phenegar  v.  Paolini,  149  P.  1008. 

In  a  suit  where  a  conveyance  was  questioned 
as  in  fraud  of  creditors.  Aeld,  that  there  was 
no  conflict  between  a  finding  and  conclusionB  of 
law.— Id. 

FUGITIVES  FROM  JUSTICE. 

See  Extradition,  ^30. 

GAME 

See  Fish;  Officers.  «=3ll. 

fl=»3'A  (Nev.)  The  state  has  Inherent  power  to 
enact  uiws  to  protect  game  within  its  territory, 
and  may  impose  such  conditions  and  limitations 
on  the  taking  thereof  as  it  sees  fit— parte 
Otoeby,  140  P.  98U. 

GAMING. 
X.  oAMBuiro  ooiraaAOTs  ahd 

TBAirSACTI01f8. 

(B)  RlKht«  ajnd  Remedies  ot  Parties. 

^=929  (Okl.)  A  stakehold<>r  who  refused  to  re- 
turn money  wagered  by  a  party  who  repudiated 
the  contract  prior  to  the  event  on  which  the 
wa^er  depended  held  linbln  to  the  partv  thus 
repudiating.— Hilton  v.  Bailey,  149  P.  803. 

n.  PENAXTIES  AND  FOBFEITUBES. 

*=»60  (Okl.)  Rev.  Laws  1910,  §§  2500.  2507, 
neld  not  to  authorize  the  seizure  and  destruo- 


tion  of  mcmey  as  an  "article  or  appumtn  suit- 
able to  be  used  for  gambling  purposes."- Ifil- 

ler  V.  State,  149  P.  364. 

Seizure  of  money  in  a  raid  on  a  gambHog 
room,  and  payment  of  same  to  county  treasur- 
er, held  unauthorized,  under  Rev.  Laws  1910, 
H  2506,  2507.-Id. 

GARNISHMENT. 

See  Attadunent. 

H.  FERaOHS  AMD  FBOFEBTT  SUB- 
JEGT  TO  OABinSHMElCT. 

^[8  (Okl.)  The  TTnlted  States  and  tin  sever- 
al states,  t(^ether  with  their  officers  and  agents 

held  exempt  from  garnishment  process. — Man- 
weU  V.  Grimes,  149  P.  1182. 
«=^38  (OkL)  Under  Comp.  Laws  1900,  i  5725, 
held,  that  a  check  or  draft  cannot  be  made  the 
subject  of  garnishment— First  State  Bank  of 
Addingtou  v.  Lattimer,  149  P.  1099. 

VI.  PBOGEEDZNGS  TO  8UPPOBT  OB 

ENFORCIi. 

^3>I29  (Wash.)  Order  that  garnishee  defend- 
ant, who  had  an  attmrney's  lien  on  the  note 
which  had  occasioned  his  being  garnished, 
should  turn  such  note  over  to  the  plaintiff, 
subject  to  payment  of  his  lien  upon  payment 
of  the  note,  was  improper.— Wise  v.  Reed,  149 
P.  325. 

^^\62  (Okl.)  Where  a  gamishee's  answer  al- 

leges  the  admitted  fact  that  he  is  a  federal  offi- 
cer, and  the  claim  that  he  holds,  as  such,  the 
funds  sought  is  questioned,  the  burden  of  proof 
is  on  plaintiff  to  establish  the  contrary. — ^Han- 
well  T.  Grimes,  149  P.  1182. 

Vn.  QUASHIHO.  VACATING.  DISSO- 
LUTION. OB  ABANDONMENT. 

«»I96  (Colo.  App.)  Writs  of  garnishment 
against  judgment  debtors  held  to  have  lost  vital- 
ity with  vacation  <jt  sndi  judgment,  <m  whicli 
they  were  based.^Honse  t.  Anderson,  149  P. 

1054. 

IZ.  OPERATION  AND  BTA'EO'l'  OF 
OABNISHBgENT.  JTOQMEBT, 
OR  PATKENT. 

9=3235  (Okl.)  A  garnishee  paying  money  into 
court  pursuant  to  an  order  of  a  court  which  has 
not  acquired  jurisdiction  cannot  plead  such  pay- 
ment as  a  defense  in  an  action  by  the  defend* 
ant— First  State  Bank  <a  Addlngton  T.  Latti- 
mer, 149  P.  1099. 

GAS. 

See  Explosives,  «S99. 

«=3l4  (Kan.)  A  gas  company  which  accepted 
a  franchise  ordinance  fixing  maximum  rate  and 
authorizing  gas  to  tje  shut  off  from  any  con- 
sumer in  arrears  for  more  than  15  days  oouM 
not  require  a  S6  deposit  or  add  a  penalty  of 
5  cents  per  1,0(X)  cubic  feet  for  nonpayment 
by  a  certain  time  in  the  month,— City  of  Co- 
lumbus T.  American  Oas  Co.,  149  P.  402. 

GRAND  JURY. 

«=>4I  (Or.)  O.  Ii.  H  1427,  14S1,  which  are 
the  only  statutes  relating  to  the  secrecy  of 
grand  jury  proceedings,  do  not  prevent  the 
prosecuting  attorney  from  testifying  at  the  trial 
as  to  statements  made  defendant  In  the 
grand  Jury  room.— State  v.  O'Donnell,  149  P. 
636. 

GUARANTY. 

n.  CONSTBITOTION  AND  OPERATION. 

<Ss»27  (CaLApp.)  In  construing  a  guaranty,  re- 
sort may  be  bad  to  surrounding  circumstances 
only  wbien  the  intent  ot  the  parties  is  not  clear 
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from  the  iwtiuiDe&t  itselt-'^Schvab  t.  Bridge, 
149  P.  603. 

4=s»42  (CaLApp.)  A  contract  guarantying  the 
account  of  a  corporation  provided  it  was  pre- 
sented a  certain  date,  expressl^r  makes  the 
presentation  by  that  date  a  condition  preced- 
ent to  the  gaarantor's  liability.— Schwab  t. 
Bridge,  140  P.  003. 

Where  the  presentation  of  an  account  to  the 
foarantor  by  a  specified  date  was  a  condition 
precedent  to  his  liability,  time  is  of  the  essence 
ot  tiie  contract,  though  not  ezpteasly  made  so. 

—Id. 

HI.  DISCHABaE  or  OtTABAHTOR. 

®=>72  (OaLApp.)  Svasire  answers  by  the  gnar- 
antor  to  demands  for  payment  do  not  .waive 
Ills  right  to  rely  on  the  condition  precedent  re- 
qnlrina  presentation  of  the  account  to  him.— 
Schwab  T.  Bridge,  149  P.  603. 

17.  BEMEDIES  OF  CBEDITORS. 

le^'SS  (CaLApp.)  The  creditor  cannot  rely  on  a 
waiver  by  the  guarantor  of  the  condition  pre- 
cedent to  his  liability  without  specially  plead- 
ing such  waiver.— Schwab  v.  Bridge.  149  P 
603. 

^^85  (Idaho)  Complaint  in  an  action  on  an 
agreement  to  save  plaintiff  harmless  in  respect 
to  a  note  accepted  and  negotiated  by  him  held 
to  state  ft  cause  ot  action.— BlackweU  t.  Ear- 
Cheral,  149  P.  106a 

GUARDIAN  AND  WARD. 

Bee  Action.  ^»16 ;  Appeal  and  Error,  «»6T1, 
781,  882,  930^1060^1170;  Indians,  «s»l6; 
Infants,  •e=377,  SO,  82,  110 ;  Insane  Persona, 
«3>37;  Trial,  «»62,  139. 

GUNPOWDER. 

See  BxploriTes,  4»9. 

HABEAS  CORPUS. 

See  Courts,  4s»204;  Indictment  and  Informa- 
tion, i8=»137. 

I.  NAT1TBE  AlTD  OBOmTBS  OF 
BEBIEDY. 

(Mont.)  Habeas  corpus  and  supervisory 
control  are  not  concurrent  remedies,  and  one 
cannot  be  Invoked  in  aid  of  the  other.  The  for- 
mer cballeniccs  the  jurisdiction  of  the  lower 
court,  while  the  latter  concedes  it. — State  t.  Dis- 
trict Court  of  Tenth  Judicial  IMst  in  and  for 
Fergus  County,  149  P.  973. 

n.  JURISDIOTIOH,  PRO0EEDINO8, 
AND  RELIEF. 

4t=>85  (Ner.)  On  habeas  corpus  the  Supreme 
Court  must  assnme  t^at  a  magistrate,  commit- 
ting defendant  on  preliminarr  examination,  gave 
credence  to  any  testimony  sapporting  bis  de- 
cision.—Ex  parte  Oxley,  149  P.  992. 
'  ^989  (N.M.)  In  a  mother's  action  to  recover 
custody  of  a  diild,  the  harden  tit  proving  what 
la  for  the  diild'a  best  interest  is  on  defendant.- 
Focks  T.  Munger,  149  P.  300. 
^a92  (Nev.)  A  person  songht  to  be  extradited 
may  show  upon  a  proceeding  in  habeas  corpus 
that  be  is  not  a  fugitive  from  justice. — Ex  parte 
Boberson,  149  P.  182. 

<8»99  (N.M.)  The  expressed  desire  of  a  10 
year  old  child  to  be  permitted  to  remain  with 
ner  adopted  mother  held  not  detenninative  of 
the  right  to  custody  of  the  child  in  habeas  cor- 
pus proceedings  by  the  natural  mother.— Focks 
T.  Munger,  149  P.  300. 

The  natural  mother,  from  whom  a  ebild  Iiad 
been  stolen,  held  entitled  to  its  custody  as 
against  tbe  foster  mother,  who  took  it  without 
koowledge  of  the  theft  and  gave  it  the  best 
of  care.— Id. 


HARMLESS  ERROR. 

See  Appeal  and  Error,  «=»1027-1071 ;  Crim- 
inal Law.  ^116&-1174. 

HEARSAY  EVIDENCE. 

See  Svidencch  «s»317,  m 

HIGHWAYS. 

See  Bridge;  Dedicatloo,  «=al9:  Bailroads 
246;  Statutes,  «s»m 

I.  ESTABI.ISHMEHT.  ALTEBATION, 

AND  DISCONTINUAHCE. 
<0)  Alteration,  Vacation,  or  Abandon- 
ment. 

«=»77  (Or.)  Petition  to  vacate  highway  fcelrf 
to  locate  such  road  sufficiently  to  comply  with 
O.  L.  §  6270,  regulating  the  matter.— 
Heuel  V.  Wallowa  County,  149  P.  77. 

Under  L.  O.  L.  1  605,  regulating  the  allow- 
ance of  writ  of  renew,  on  appeal  from  denial 
of  such  writ  to  review  the  vacation  of  a  high- 
way by  the  eonnty  court  the  Supreme  Court 
could  not  presume  error  in  the  court's  refusal 
to  count  certain  signers  of  the  remonstrance 
as  not  freeholdeis;  the  evidence  not  being  in 
the  record. — Id. 

Under  L.  O.  L.  |  6288.  in  proceedings  to 
vacate  highway,  notice  to  remonstrators  that 
petitioners  had  moved  that  they  be  not  con- 
sidered as  signers  of  the  remonstrance  held  not 
necessary  to  a  valid  vacation. — Id. 

II.  mOHWAT  DI8TBICT8  AIOI 
OFFIOEBS. 

«E=»90  (Ariz.)  The  re-enactment  in  1912  (Civ. 
Code  1913)  of  Laws  1907,  c.  66.  by  which  para- 
graphs 5115  and  5116  were  added  thereto,  did 
not  abolish  a  road  district  theretofore  legally 
established  which  exceeded  the  limits  prescrib- 
ed by  paragraph  0116.— Bartlett  v.  MacDonald. 
149  P.  752. 

A  taxpayer  cannot  collaterally  attack  the  le- 
gality of  a  road  district  in  a  ault  to  enjoin  the 
collection  of  taxes  by  it— Id. 

V.  BE017I.ATI0B  AHD  VSB  FOB 
TRAVEL. 

(B)  Cae  of  Hlxrhn-ar  and  Law  ot  tbe 
Road. 

«=9l75  (Nev.)  The  law  of  the  road  In  the 
United  States  is  that  veliicles,  when  passing, 
should  each  turn  to  the  right- Week  v.  Beno 
Traction  Co..  149  P.  6B. 

€=s>l86  (CaLApp.)  Defendant  driver  of  auto- 
mobile, who  collided  with  motorcycle  and  did 
not  stop,  hetd  properly  sentenced  to  one  year 
in  county  jail,  nnder  Pen.  Code,  S  367c,  despite 
Motor  Vehicle  Act,  §§  21,  40.— People  v.  Pinley, 
149  P.  779. 

In  prosecatioD  of  automobile  driver  for  col- 
liding with  motorcycle  and  fiiillng  to  stop,  an 
offense  denonneed  Pen.  Code.  I  3A7c.  evi- 
dence held  sufficient  to  show  defendant  failed 
to  render  ner  aaatrtanca  to  tin  in|u«d  par^. 
-Id. 

HOLIDAYS. 

See  Wills,  «»503. 

HOMESTEAD. 

See  CiMislitutional  law.  «S9278;  Statutes,  <s» 
115. 

I.  HATUBB,  AOQUISmOH,  AND 
EXTENT. 

<A)  Hatnre.  Creation,  and  Duration  ot 
GHtate  or  RIsdit  In  General. 

$is»3  (Wash.)  The  right  to  declare  a  homestead 
is  not  abdolote.  and  the  Legislature  may  define 
homesteads  and  provide  the  method  of  nfiSprf- 


For  uaes  la  Dec  Dig.  &  Aqi.  pig.  Kay  No.  Series  ft  Indexes.Bea  saiaa  topic  and  KEY-NUHBSB 


Digitized  by 


GoogI* 


MtammUmA  149  PAOIFIO 


Ing  the  right  ff  all  advcrielr  interested  are 
ttrai  an  opportaDilr  to  be  heard^ — Stewart  t. 
l^twtmmoDB.  149  P.  609. 

H.  TBAITSFER  OR  INOITMBRAZrCE. 

«=»II8  (OkU  A  mortgage  by  a  married  man 
on  the  homestead  of  the  family  is  void  where 
his  wife  does  not  join  in  iL— McCurrr  t.  Sledge, 
149  P.  1124. 

m.  BIOHT8  OF  SURVIVIirQ  HUI- 
BAin>,  WIFE,  OHIUDREH, 
OR  HEIRS. 

«cs>l35  (Waah.)  Rem.  &  Bal.  Code,  S  658, 
gives  to  a  surviving  husband  the  right  to  select 
a  homestead  from  community  property,  and 
supersedes  parts  of  section  1466.— Stewart  v. 
FitxsimmoDs.  149  P.  659. 

Laws  1895,  p.  109,  construed  to  allow  a  sor- 
viving  husband  to  select  a  homestead  oat  of 
community  property,  held  valid. — Id. 
«=»I36  (OkL)  Under  Const  art  12,  1  2,  a 
homestead  is  reserved  to  the  family,  and  on  the 
death  of  testator  his  surviving  wife,  nnder  Rev. 
Laws  1910,  f  6328,  bad  the  right  to  use  the 
homestead  daring  her  life,  and  such  right  was 
not  subject  to  testamentary  dispctsition,  and  not 
affected  by  the  terms  and  provisions  of  the  will. 
— Bacns  T.  Bums,  149  P.  1115.  1118. 

«s>l40  (Wash.)  Bern.  &  Bal.  Code,  |  1465, 
flTes  a  widow  and  minor  children  ue  benefit 
of  a  bmuatead.  btit  does  not  gOTem  tiie  right 
of  a  lurviving  husband  to  a  homestead  in  com- 
mnm^  propeit7.r-Stewmrt  t.  Fitxsimmona,  149 

Bern.'  &  BaL  Cod&  {  1866.  vesting  Utie  in 
heirs  on  ancestor'f  death,  and  Laws  189S,  p. 
109,  relating  to  homestead,  must  be  construed 
in  pari  materia,  and  a  surviving  husband  may 
auMi  a  homestead  out  of  communitr  I«opert7. 

HOMICIDE 

See  Oonsplney,  «a>4& 

I.  THE  HOmCXDB. 

^s>5  (Oal.App.)  Wbm  the  deatb  was  attribu^ 
ed  to  the  shock  of  tiie  wound  inflicted  by  de- 
fendant and  of  the  operation  made  necessary 
thereby,  evidence  that  deceased  wouM  have  sur- 
vived the  shock  of  the  wound  is  inadmissible. — 
People  T.  Williams,  149  P.  768. 
«»6  (Aria.)  Under  Pen.  Code  1913,  {  17T,  to 
constitute  murder  or  manslaughter,  the  party 
need  not  die  within  a  year  and  a  day  after  the 
date  the  fatal  wound  is  alleged  to  have  been 
given.— Roberts  v.  State,  149  P.  380. 

n.  MTTRDER. 

^928  (OkI.Or.App.)  Temporary  alcoholic  in- 
sanity, or  temporary  mentel  incapacity  produc- 
ed Iv  Toliintan  intoxication,  is  no  justification 
for  murder.— CAeadle  v.  State,  1^  P.  919. 

m.  MANSIiAITOBCTER. 

^:s»8l  (Okl.Cr.App.)  Intoxication,  such  as  will 
reduce  a  homicide  from  murder  to  manslaughter 
in  the  first  defxee,  must  be  such  as  to  render 
defendant  incapable  of  formtng  a  design  to  ef- 
fect death.— Cheadle  v.  Stete,  149  P.  919. 

Where  a  person  commits  a  homicide  while  so 
drunk  as  to  be  unable  to  form  a  premeditated 
design  to  kill  and  had  no  previously  formed 
purpose  to  commit  the  crime,  he  is  guilty  only 
of  manslaughter  in  the  first  degree.— Id. 

IV.  ASSAUIfT  WITH  INTENT  TO  KUX. 

«=»90  (Okl.Cr.App.)  Ordinarily  one  who  as- 
saults another  with  a  hntfe  or  other  sharp  in- 
strument should  be  prosecuted  under  Rev.  Lairs 
1910,  i  2344,  defining  assault  with  a  dangerous 
weapon,  not  under  2836,  defining  assault  with 
intent  to  UU.— BleviDS  t.  State,  149  P.  «26. 


BISPORTEB  1246 

T.  EZOiniABXX  OR  JirSTnTABIiE 
HOmOXDE. 

«»I09  (CaLApp.)  The  rights  ol  a  police  offi- 
cer to  shoot  in  self-defense  against  an  assault 
are  no  greater  or  less  than  those  of  a  private  cit- 
izen.—People  V.  Mallicoat,  149  P.  1000. 

16  (Cal-App.)  Where,  as  a  reasonable  man 
under  all  the  circumstances,  accused  is  Justi- 
fied in  believing  that  an  assault  is  about  to  bo 
committed  on  oim  which  would  inflict  g£Oitt 
bodily  liarm,  he  may  shoot  his  asaailant-^Pao- 
ple  T.  MallicDBt,  149  P.  1000. 

▼U.  EVXDBKOE. 

(B)  AtalaatMlltT-  >»  Goaoral. 

«=s>l80  (Okl.CrJlpp.)  Evidence  of  Intoxication 
may  be  considered  on  tiie  question  of  malice 
and  premeditated  design.— Cheadle  v.  State,  149 
P.  919. 

Evidoioa  of  defendant's  intoxicati(«i  liM  ad- 
missible to  show  absence  of  premeditated  desicn 
to  kill,  to  aid  in  determining  whether  the  of- 
fense was  murder  within  Ber.  Laws  1910^  | 
2318,  or  mamdaufhtor.- Id. 

(C)  Dylmc  Deelav&Cioiiaa 

«=92I5  (Oal.App.)  The  dying  declaratim  of  a 
deceased  person,  to  be  admissible  in  evidence 
must  relate  to  facts  and  not  to  mere  matter  of 
opinion.— People  t.  Level,  149  P.  772. 
®=»2I6  (CaLApo.)  Where  the  deceased,  whom 
defendant  had  shot  fatally  in  the  back,  stated 
three  times  that  he  was  dying,  and  proof  there- 
of was  made,  proper  foundation  was  laid  for 
the  introduction  of  his  statement  as  a  dying 
declaration.— People  v.  Level,  149  P.  772. 
<t='2l7  (CalApp.)  In  a  prosecution  for  mur- 
der, question  as  to  what  conversation  witness 
had  with  deceased  after  the  latter  told  him  he 
was  dying  held  proper.— People  v.  Level,  14S)  P. 
772. 

(B)  Welskt  and  SaSeloner. 

«=3236  (Cal.App.)  Where  accused  Aot  deced- 
ent inflicting  fatal  wounds,  immediately  after 
a  third  person  had  inflicted  on  decedoit  a  tetel 
blow,  a  conviction  of  murd»  Md  Jostiflod,  in 
view'  of  evidence  of  physicians  as  to  which 
wounds  were  immediate  causa  cd  death.— People 
V.  Liera.  149  P.  1004. 

•8=s>244  (Oal.App.)  On  trial  for  homicide,  AeM 
that,  under  the  evidence,  tlkere  waa  no  ground 
upon  which  accused  could  Justly  invwe  the 
plea  of  self-defense^People  t.  Bums,  1^  P. 

605. 

«s»250  (Okl.Cr.App.)  Evidence  held  to  sustain 
a  oonvietitm  of  two  defendants  for  murder. — 
McEenzie  v.  Stete,  149  P.  911. 
4=3254  (GaLApp.)  In  a  prosecution  for  murder, 
evidence  held  to  support  a  finding  of  guilty  of 
murder  in  the  eeomid  degree.— Peo^  t.  limi, 
149  P.  772. 

TUX.  TRIAL. 
(B)  (tncstlotts  tor  Jmry, 

<=s>270  (Okl.GrApp.)  Whether  defendant's  in- 
toxication was  such  as  to  reduce  a  homicide 
from  murder  to  manslaughter  in  the  first  degree 
hold  for  the  Jury.— Cheadle  v.  State,  149  P.  919. 

(O)  iBstnetlotta. 

«=300  (Cal.App.)  Instruction  that  plea  of  self- 
defense  was  not  available  to  one  seeking  a 
quarrel  with  desUin  to  force  a  deadly  issuer 
and  thus  create  a  necessity  tor  UUin&.  AaM 
pertinent  to  the  eTidence^Pe<^e  r.  Bnma, 
149  P.  605. 

«S3»305  (CaLApp.)  Under  Pen.  Code,  K  81,  971, 
abolishing  distinction  between  accessory  and 
principal  and  dectaring  all  perscnts  coneemad 
in  a  oime  prindpala,  instructions  aotborislw 
ccHiviction  of  accused  as  accomplice  to  a  homi- 
cide, or  aa  accessory,  held  proper  under  the  eri- 
dence.— People  t.  Uera,  1^  P.  1091 
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4=9309  (<ALCr.App.)  Where  there  waa  vri- 
dence  that  deifendaut  was  so  intoxicated  as  to 
be  deprived  of  capacity  to  premeditate,  held  er- 
ror, in  view  of  Rev.  Laws  1910,  {f  5877.  5923, 
to  refuse  to  submit  to  the  jury  an  instruction 
on  manslaurhter  in  the  first  def;ree.--Oheadle  v. 
State,  149  P.  919. 

^=>3I0  (Okl.Cr.App.)  Cnder  Rev.  Laws  1910, 
|§  6857,  6875,  an  assault  with  a  danverous 
weapon  as  defined  by  Rev.  Laws  1910,  I  2844, 
being  included  in  a  charge  of  assault  with  in- 
tent to  kill  as  defined  by  section  2336,  the  jary 
should  be  instructed  on  that  offense  if  there  is 
evidence  to  anpport  it— Blevins  t.  State,  149  P. 

X.  APPEAX  ARB  ERBOB. 

9s=>338  (Cal.App.)  Where  the  only  conclusioo 
to  be  drawn,  even  from  the  evidence  for  accus- 
ed, was  that  the  murdered  man  was  not  to 
blame  in  the  quarrel,  the  adnussion  of  his  dying 
declaration  to  that  effect  was  not  prejudicial 
error.— People  v.  Level,  149  P.  772. 
€=>340  (CaLApp.)  Instruction  that  it  was  ac- 
cused's duty  to  avoid  killing  deceased  if  he 
could  do  ao  with  perfect  safety  to  hims^  hOd 
harmless,  even  asturaing  that  instructiou  on 
•elf-defense  was  pertinent. — People  t.  Boms, 
149  P.  605. 

Instruction  that  self-defense  was  not  available 
-to  one  seeing  a  quarrd  with  a  design  to  force 
a  deadly  issue  and  create  a  oecessity  for  killing 
ktld  not  prejudicial,  erai  ii  not  strictly  appli- 
cable to  the  eridenoe^Id. 

HUMANITARIAN  DOCTRINE. 

See  NegHgence,  «=»83. 

HUSBAND  AND  WIFE. 

See  OonstltntioiLal  Law.  «=»278;  Contracts, 
4=9108;  Divorce;  Dower:  Ilxecutore  and 
Administrators,  €==>365;  Kzemptioaa,  ®:s>4. 
19,86;  Sztradition,  «=>30;  Fraudulent  0»- 
Teyances,  «=»277,  278,  206,  800;  Homestead. 
«»118,  136, 136,  140;  Marriage;  Trial* 
260. 

m  OOmrBYAHCBI,  OOmntACTS,  AMP 
OTK£B  TBAKSAOTIOHSBKTWSEir 
HUSBAJfD  AND  WIFE. 

4=>36  (Mont)  Although,  under  Bev.  Codes,  S 
37S6,  a  married  woman  may  contract  as  though 
■ingle,  contracts  made  between  hnsband  and 
wife  will  nevertheless  be  closely  scrutinised.— 
Koopman  r.  Mansolf,  149  P.  491. 

WI3rE*8  SEPARATE  ESTATE. 
(A)  What  Constltiites. 

4ss>l2S  (Golo.App.)  The  estoppel  of  a  wife  to 
claim  property  as  her  sole  property  against  the 
Judgment  creditor  inures  to  the  benmt  of  the 
purchaser  at  the  sale  on  execution. — Wood  t. 
Yant,  149  P.  854. 

A  joint  statement  by  a  husband  and  wife  as 
to  their  assets  to  secure  advances  to  either  or 
both  of  them  renders  the  property  thereby  in- 
cluded liable  for  advances  to  the  husband, 
though  it  was  the  sole  property  of  the  wife. 
— Id. 

(O)  Iilmbllltlea  and  Charvee. 

«=»I49  (ColoApp.)  A  wife's  separate  property 

becomes  subject  to  the  debts  of  her  husband  if 

be  is  permitted  to  deal  with  it  as  his  own  with 

her  knowledge  and  conseift- Wood  t.  Tant,  14S 
p 

VX  ACTIONS. 

^»232  (CoIoJ>.pp.)  On  intervention  by  a  pur- 
diaser  at  a  riwrifTi  sale  in  a  suit  in  which 
the  debtor's  wife  claimed  the  property,  evidence 
Md  to  sustain  a  finding  that  it  was  included, 
tlieu^  not  mentioned  in  a  statement  of  aaseto 


signed  by  ^  hosbaad  and  wife  to  enable  them 
to  get  credit.— Wood  r.  Tant,  149  P.  854. 

VII.  COMMTTHITT  PROPERTT. 

<8=»262  (Cal.)  Property  in  the  possession  of  ei- 
ther spouse  at  the  time  of  death  is  presumed  to 
be  community  property.- In  re  BoUinger's  Es- 
tate, 149  P.  995. 

^»263  (Oal.)  On  widow's  appeal  from  distri- 
bution of  her  deceased  husband's  estete,  evi- 
dence that  real  property  involved  had  been  ac- 
quired by  and  owned  by  decedent  prior  to  bis 
mariiage,  and  had  been  sept  as  his  own  was  ad- 
missible on  issue  of  community  property,  and 
fact  that  it  was  oral  did  not  r^der  it  inadmis- 
sible.—In  re  Bollinger's  Estate,  149  P.  995. 

On  the  issue  ot  community  property,  waiver 
and  release  of  claim  by  widow  held  admissible 
to  show  uegotiati<HiB  with  respect  to  proper^ 
righto  in  which  there  had  been  no  mention  of 
community  property. — ^Id. 

<^264  (OlI.)  On  widow's  appeal  from  decree 
of  distribution  of  her  deceased  husband's  es- 
tate, evidence  held  to  support  conclusion  that 
all  the  property  of  the  estate  was  tbe  testator's 
separate  property.— In  re  BoUinger'a  Estate.  148 
P.  996. 

«=»268  (Wash.)  Under  Bern.  &  BaL  Code,  (I 
5916-6917,  5920.  5921,  where  wife  borrowed 
money  to  buy  hotel  -  property,  debt  held  com- 
munity oUigation,  though  the  wife  ran  the 
hotel.— Fielding  T.  Ketler,  149  P.  667. 

Z.  EXTIOINO  AJID  AUEMATIMO. 

®=>332  (Waata.)  A  complaint  in  an  action  for 
alienation  of  the  atFecnone  of  plaintiff's  wife, 
held  not  to  allege  an  act  of  adultery  between 
plalntitTs  wife  and  one  defendant- Kenwcffthy 
T.  Richmond,  149  P.  34a 

«s»333  (Wash.)  In  an  action  for  alienation  ef 
^e  affections  of  plaintifTs  wife,  proof  held  in- 
sufficient to  estebliah  an  act  of  adulterr  between 
one  of  the  defendanto  and  plBintifl*s  wife.-— 
Kenworthy  t.  Richmond,  149  P.  848. 

IMPEACHMENT. 

See  Witiwsses,  «=>330-1LO. 

IMPLIED  CONTRACTS. 

See  Wwk  and  Labor. 

IMPRISONMENT. 

See  Municipal  Corporations,  <g=»4& 

INDEMNITY. 

See  Evidence,  «=»83:  Judgment,  Iffe- 

chanica'  taens,  <8=»316. 

e=o\4  (Wasb.)  Judgment  of  injured  party 
against  sheriff,  who  had  taken  indemnity  bond 
Aeid  conclusive  against  indemnitor,  who  had 
notice  of  sheriffs  liabilf^  and  facts  necessary 
to  estebliah  it.  bat  of  nothing  more. — NationiU 
Surety  Co.  v.  A.  0.  Fry  Co.,  149  P.  637. 

Judgment  for  wrongful  attechment  against 
sheriff,  who  had  two  attachment  write.  F.'s  and 
T.'s,  held,  in  action  by  him  on  the  indemnity 
bond  of  F.,  no  evidence  of  levy  of  and  holding 
under  bis  writ.— Id. 

That  indemnitor  did  not  accept  defense  of  ac- 
tion against  indemnitee  does  not  prevent  judg- 
ment against  indemnitee  being  conclusive 
against  indemnitor  as  to  fact  and  amount  ef 
indemnitee's  liability.— Id. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  «=»322,  324. 

INDETERMINATE  SENTENCE. 

See  Statntes,  ^11& 
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INDIANS. 

Bee  Ohamperty  and  Maintenance,  <^7. 

4=»I3  (ObL)  Theriebt  giveo  a  Cherokee  Indiati 
citizeo  to  purchase  lots  piirsuast  to  Act  Cong. 
July  1,  1902,  S  43,  is  personal  to  the  Indian 
by  reason  of  the  blood  of  his  tribal  parent- 
Smith  V.  Kennedy,  149  P.  197. 
^3=>I3  {Okl.)  Where  the  law  applicable  has  not 
been  misconstrued,  the  courts  cannot  exercise 
direct  appellate  jurisdiction  over  the  ruling  of 
subordinHte  officers  or  tlielr  superior  in  the 
Interior  Department,  respecting  conflicting  al- 
lotment claims,  or  reverse  or  correct  them  in 
a  collateral  proceeding  between  private  par- 
ties.—Abbott  V.  Perry,  149  P.  202.  ■ 

For  mere  errors  of  judgment  as  to  the  weight 
of  evidence  on  conflicting  allotment  claims,  the 
only  remedy  is  by  appeal  to  the  immediate 
superior  of  the  department  to  which  the  sub- 
ordinate officer  making  the  errors  belonged.— Id. 

That  an  applicant  for  an  Indian  allotment 
■election,  contracted  to  sell  the  land,  raised  a 
presumption  that  be  was  not  filing  thereon  in 
good  faith,  but  for  speculation.— Id. 

«=»I4  (Okl.)  Where  a  Cherokee  citizen  by 
blood,  and  a  DODcitliseQj  occupy  lots  scheduled 
to  them  jointly,  on  which  they  carry  on  busi- 
ness, it  is  improper  to  issue  the  patent  to  the 
noncitizen  member  of  the  firm  after  the  death 
of  the  Indian  member,— Smith  t.  Kennedy,  140 
P.  197. 

Where  lots  axe  applied  for  and  scheduled  in 
the  name  of  a  Cherokee  Indian  citisen  and  a 
noncitizen,  as  joint  occupants,  it  is  improper 
to  issue  the  patent  to  one  of  them  only. — Id. 

®=»15  <Okl.)  A  contract  of  aale  by  a  guardian 
of  a  Cherokee  Indian  minor,  prior  to  state- 
hood, but  after  approval  of  Act  Coi^.  of  April 
26,  1906,  and  prior  to  that-  of  May  27,  1908, 
held  void  when  made  without  an  order  on  peti- 
tion by  the  guardian,  where  the  lands  sold  were 
inherited  landi  allotted  to  the  minor'a  father, 
and  there  were  adult  beire.— Talley  t.  Burgess, 
149  P.  120. 

Under  Act  Cong,  approved  April  26,  1906,  I 
22,  held  that  a  goardian  desiring  to  sell  his 
ward's  interest  by  joining  adult  heirs  in  the 
■ale  of  ad  inherited  Indian  allotment  prior  to 
statehood,  could  only  do  bo  under  an  order  of 
the  proper  United  States  court  on  petition. — Id. 

«=9i8  (Okl.)  Where  an  enrolled  Creek  freed- 
man  filed  a  bond  and  wae  in  possession  of  her 
allotment  under  Curtis  Act,  §  11,  and  died  be- 
fore the  Original  Creek  Agreement,  the  fee  did 
not  vest  in  hec,  but  first  vented  In  her  heirs, 
under  Eectiuns  6,  28,  of  auch  Agreement,  9nd 
descended  to  them  under  the  laws  of  descent  and 
distribution  of  the  Creek  Nation.— Warner  v. 
Grayson,  149  P.  235. 

«=9l8  (Okl.)  An  allotment  made  by  the  Daws 
Commiftsion  to  the  beira  of  a  deceased  citixen 
of  one  of  the  tribes  passes,  under  Mangf.  Dig. 

{2531,  as  an  ancestral  estate. — Sims  v.  Brown, 
49  P.  876. 

*=»23  (Kan.)  Under  Act  Cong.  Feb.  8,  1887, 
I  5,  a  member  of  the  I'rairie  band  of  Pottawa- 
tomie Indians  can  sell  the  corn  growing  on  his 
allotment;  sucb  contract  not  being  one  touch- 
ing the  land  or  an3'  interest  therein.- McClain 
T.  MiUer,  149  P.  399. 

«=»24  (Okl.)  The  reatrlctiona,  planed  by  Act 
Aug.  1.  1914,  c.  222,  38  Stat  Wl,  %  17,  on  the 
right  of  fuU-blobd  Indians  to  contract  are  limit- 
ed to  contracts  affecting  their  allotments. — Pos- 
toak  T.  Lee,  149  P.  155;  Huff  v.  Same,  Id. 
168 ;   Isaac  r.  Same,  Id. ;   Peter  v.  Seme,  Id. 

An  adult  full-blood  Mississippi  Choctaw  In- 
dian, otherwise  qualified,  may  contract  to  pay 
attorney*!  feei  ms  pcopar  professional  Mvicea. 
"-Id. 

4s»38  (Nev.)  Jurisdiction  of  state  courts  over 
offenses  committed  by  others  than  Indians  on 
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Indian  rcaervBtlona  la  not  afPected  by  tbe  pf<H 
vision  in  tbe  EnaUtnf  Act,  providing  that  aaeh 
lands  shall  remain  under  the  absidute  jurisdic- 
tion of  Congresa.— Ex  parte  Crosby,  149  P.  988. 

A  justice  aS  the  peace  bas  jonsdicBoD  of  a 
prosecution  for  violation  of  St  1013,  e.  270.  f 
9,  although  the  offense  is  committed  by  a  white 
person  within  u  Indian  reservaticm.— Id. 

INDICTMENT  AND  INFORMATION. 

See  Araon,  «=»22:  Criminal  Law,  «=»628L 
1032,  1044,  10S8,  1160;  Embezzlement  ^ 
30 :  Iiuarance,  ^=>30 ;  Intoxicating  Linuonw 
4^206;  Municipal  Gorporaticms,  «s»169. 

m.  WOttMAL  BBOmUTES  OF  ZW- 
DIOTKEIVT. 

^»34  (Mont.)  An   indictment  not  containing 

the  names  of  witnesses  will  be  set  aside  apoo 
motion.— State  v.  McDonald,  149  P.  279. 

IV.  FILUfO  AND  FORMAL  BEQUX- 
■ITE8  OF  INFOBMAXZON  OB 
OOMPUUUrT. 

®s»53  (Mmt)  Because  a  public  prosecutor  has 
ignorantly  or  carelessly  omitted  to  indorse 
names  of  witnesses  upon  the  information,  anck 
fact  will  not  entitle  the  defendant  to  qnash  tbs 
Information.— State  t.  McDonald.  14B  P.  279l 

An  Information  not  emitatning  the  names  «t 
witnesses  will  not  be  Mt  aside  apcm  notkHk 
—Id. 

TI.  JOINDER  OF  FARTIEB.OFFEiraE8, 
AND  COUNTS,  DUPI.tciT'T. 
AND  EI.EOTION. 

^=>I25  (Colo.)  An  informaticMi  charging  thai 
the  defendant,  as  principal  and  clerk,  sold  in- 
toxicating liquor  in  anti-saloon  territory  is  not 
duplicitons.- Moffitt  T.  People,  149  P.  104. 

TH.  MOTION  TO  QUASH  OB  DISMISS, 
AND  DUfllUBIUCB. 

«=»I37  (Cal.)  An  objection  that  the  evidence 
at  the  preliminary  bearing  did  not  sufficiently 
show  probable  cause  to  warrant  a  commitment 
can,  under  Pen.  Code,  {  1487,  subd.  7,  be  taken 
advantage  of  by  habeas  corpus,  hot  not  under 
section  996  by  motion  to  set  aside  the  infonn»- 
tion.— People  v.  Creeks,  149  P.  821. 

Vm.  AMENDMENT. 

«33|5S  (Or.)  Under  Const  art.  7,  |  18,  an  te- 
dictment  charging  tlie  arson  of  a  bam,  cannot 
be  amended  so  as  to  supply  missing  averments 
of  ownership.— State  v.  Muyer,  149  P.  84. 

®=9(6I  (Colo.)  In  a  prosecution  for  selling  liq- 
uor in  anti-saloon  territory,  permission  to 
amend  tbe  informatlou  on  ibe  day  of  trial  by 
striking  out  certain  all^tlons  Aeld  not  mac 
-rMoffltt  T.  People.  148  P.  104. 

INDORSEMENT. 

See  Bills  and  Notes,  «=9l79,  2T9l 

INFANTS. 

See  Divorce, '^298;  Explosives,  tfssS. 

H.  CUSTODY  AND  PBOTEOTIOH. 

^13  (Cal.)  It  Is  a  part  of  the  power  as  well 
ns  the  duty  of  the  state  to  guard  Its  helpless 
young,  in  the  exercise  of  which  duty  it  may 
provide  for  the  custody  and  maintenance  of 
abandoned  children. — In  re  Micbels,  149  P.  5S7. 
«»I9  (Cal.)  Decree  that  child  has  been  aban- 
doned by  its  parents,  as  defined  by  Civ.  Code,  { 
246,  Buod.  4,  although  final  adjudication  of 
present  status  of  the  child,  held  not  to  prevent 
parents,  on  subsequent  petition,  from  snowing 
their  competency,  willingness,  and  ability  to 
support  and  care  for  the  diUd.— In  re  MiebelB, 
149  P.  687. 
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C»30  (CaLApp.)  In  a  prosecation  for  commit- 
ting a  lewd  and  lascivious  act  with  a  child  13 
year)*  old,  evidence  held  not  to  warrant  setting 
the  verdict  atdde  aa  having  been  rendered  noder 
the  inflnence  of  passion  or  prejudice. — People 
T.  Souleotea,  149  P.  802. 

IV.  OONTRACTS. 

<(=»47  (Ariz.}  Release  by  Infant  plaintiff  for 
$820  of  his  claim  for  personal  injuries  againat 
his  employer,  held  yotdable  at  bit  election.— 
Arizona  Eastern  B.  Co.  v.  Carillo.  149  P.  313. 
^=350  (Okl.)  An  attorney's  fee  for  services  ren- 
dered for  a  minor  in  relation  to  his  property 
without  intervention  of  a  goardian,  not  being 
a  "necessary**  without  Rev.  Laws  1910,  {  8S6, 
providing  when  a  mioor'a  contract  may  not  be 
disaffirmed,  was  not  recoverable.— Mart  v.  Hef- 
ner, 149  P.  207. 

«=>58  (ArizJ  Tht  brin|dDK  of  suit  by  an  In- 
fant plaintilx  was  a  aumcient  disaffirmance  by 
him  of  a  previonslj  executed  release  of  his 
right  to  sue  for  personal  injuries.— Arizona 
Eastern  R,  Co.  v.  Carillo,  149  P.  313. 

An  instmction  that  the  jury  should  credit  on 
any  verdict  for  an  infant  plaintiif  the  considera- 
tion paid  by  defendant  for  a  prior  release  held 
sufficiently  favorable  to  defendant.- Id. 

An  infant  suing  in  disaffirmance  of  his  re- 
lease need  not  sbow  that  his  assent  thereto  was 
procured  by  fraud  or  misrepresentationa.— Id. 

VI.  CKXMEB, 

«=>68  (Cal.)  That  the  matter  has  not  been 
submitted  to  tbe  juvenile  court  pursuant  to 
Juvenile  Court  Act,  |  18,  held  not  to  deprive 
the  superior  court  of  jurisdiction,  though  it 
developed  on  the  trial  that  defendant  was  under 
18  years  of  age.— People  v.  Oznam,  149  P.  165. 

That  it  developed  that  accused  was  under 
18  years  of  age  held  not  to  regaire  that  tbe  court 
on  Its  own  motion  cause  an  investU^tion  under 
Juvenile  Court  Act.  {  18.— Id. 

Vn.  AOTIOHS. 

<e=>77  (Wash.)  Where  a  guardian  ad  litem  for 
an  infant  party  to  an  action  has  been  duly  ap- 
pointed, the  infant  Is  properly  In  court  for  all 
ijur^oses.— Burke  t.  Northern  Pae.  By.  Co.,  1^ 

<8=>80  (Aria.)  Appointment  of  guardian  ad 
litem  held  proper,  although  zhe  petition  failed 
to  show  facts  jnsnfying  the  appointment,  where 
it  stated  the  plaintiff  was  a  minw,  and  referred 
to  a  complaint  in  an  action  by  bim  setting  forth 
a  cause  of  action. — Arizona  Eastern  R.  Co.  v. 
Carillo,  149  P.  313. 

The  filing  by  minor  plaintiff  over  14  years 
old  of  request  for  the  appointment  of  one  who 
had  been  appointed  his  guardian  ad  litem,  and 
the  fillnfc  by  the  latter  of  written  consent  to 
act  before  the  case  went  to  the  jury,  held  to 
correct  any  previous  error  in  failing  to  observe 
such  formalities.— Id. 

«=>82  (Ariz.)  Under  Civ.  Code  1913,  nars.  412 
and  414,  appointment  of  guardian  ad  litem  for 
infant  plaintiff  without  such  guardian's  con- 
sent in  writing,  held  not  ground  for  reversal 
at  judgment  for  Infant  where  tbe  guardian 
fUed  and  prosecuted  suit  after  appolutment.— 
Arizona  Eastern  R.  Co.  t.  Carillo,  149  P.  313. 
«=>g2  (Okl.)  Where  a  petition,  based  on  a 
foreign  contract,  against  a  minor  for  legal  serv- 
ices, sought  to  recover  on  an  express  contract, 
or-on  a  quantum  meruit,  and  did  not  plead  the 
lex  loci  contractus,  showing  that  the  services 
were  "necessary,"  held,  that  it  did  not  state  a 
cause  of  action.— Marx  v.  Hefner,  149  P.  207. 
«=»98  (Ariz.)  In  an  infant's  action  for  person- 
al injuries,  brought  in  disaffirmance  of  nis  re- 
lease, evidence  of  admissions  of  satisfaction 
with  the  settlement  made  by  the  plaintiff  after 
die  bringing  of  suit  was  inadmissible.— Arizona 
Eastern  R.  Co.  t.  Carillo,  149  P.  313. 


^^t1l7  (Wash.)  In  the  absence  of  a  showiog  to 
the  contrary,  it  will  be  presumed  that  a  judge 
who  entered  a  consent  judgment  on  the  compro- 
mise of  an  iufauts*  claim  made  tbe  inquiry  as 
to  its  benefit  to  Qie  infonts  which  bis  duty  re- 
quired.—Burke  T,  Northern  Pac.  Ry.  Co.,  149 
IP.  335. 

i^llO  CWash.)  Tbe  failure  of  a  guardian  ad 
litem  for  infant  parties  to  call  witnesses  at 
the  hearing  is  not  constructive  fraud  which  re- 
quires the  vacating  of  a  Judgment  entered  by 
consent.— Bni^  T.  NOTthern  Pae.  Ry.  Co.,  14» 
P.  336. 

^=3)13  (Waah.)  In  the  absence  of  fraud  or 
collusion,  minors  property  in  court  are  bonnd  as 
fully  as  adults,  and,  when  properly  represent- 
ed, are  bound  by  the  knowledge  of  their  repre- 
sentatives.—Bnrke  T.  Northern  Pac,  Bj.  Oo^ 
148  F.  83S. 

INHERITANCE  TAX. 

See  Taxation,  «=»89&,  905. 

INfTIATIVE  AND  REFERENDUM. 

See  Municipal  Corporations,  «»108,  111. 

INJUNCTION. 

See  Appeal  and  Error,  «=>781,  954,  1010; 
Costa,  <8=s>13 ;  Execution,  «s>171, 172;  High- 
ways, €=^90;  Jury,  <6=>13;  Municipal  Cor- 
porations, «=>323,  538,  993;  Taxation,  «s> 
608;  Watars  and  Water  Courses,  «S361,  6S, 
107. 

n.  SUBJEOTB  or  PBOTEGTIOH  A3KD 

IUBI.IEF. 

(H)  Pvblle  OSeen  and  Boards  and  M«- 
ntelpalltlea. 

9=»77  (Okl.)  After  organization  of  a  muDidpal 
township,  injunction  against  its  officers  is  not 
the  proper  remedy  to  determine  its  legal  exist- 
ence or  the  Talidity  oi  its  ornmlzation^Barl- 
boro  Tp.  T.  Howard,  149  P.  186. 

XV.  PB.KT.TimffABY  AlTD  INTERIAOV- 

TORY  INJUHCTIOKS. 
(A)  GTonnda  and  Pr4»o«edln»  ta  n««w«. 

«s»135  (Okl.)  The  granting  of  a  temporaiy  Ja- 
junction  is  within  ue  trial  court's  dlscretloiL— 
Webb  T.  Bowman,  149  P.  169. 

INNKEEPERS. 

«=»3  (Colo.)  Rev.  St.  1908,  {  4013,  giving 
keeper  of  hotel,  or  any  person  renting  furnish- 
ed or  nnfurnished  rooms,  a  lien  upon  furniture 
of  guests,  tenants,  etc.,  for  lodging  or  rent,  held 
not  to  give  owner  of  apartment  house  renting 
suites  furnished  for  housekeeping  lien  on  gooda 
of  tenant  for  cent.— Scanlan  t.  La  Cost^  148  P. 
835. 

INQUISITION. 

See  Insane  Persons,  €=»23. 

INSANE  PERSONS. 

See  Action,  €=»15 ;  Appeal  and  Error,  ®=»a82 ; 
Criminal  Law,  «=»4S,  57,  811.  331,  452,  570; 
Deedi^«=968;  Homicide,  «s»28;  Trial,  «3» 

n.  iNQUismoifs. 

«=S323  (Kan.)  Evidence  on  ft  petition  to  open 
a  judgment  in  a  lunacy  proceeding  held  not  to 
show  any  right  to  relief  and  to  have  been  prop- 
erly dismissed ;  petitioner's  remedy,  if  any,  bo- 
ing  under  Oen.  St.  1809,  {  8484.r-^Ut*  T.  Ida* 
derholm,  149  P.  427. 

III.  GVABSIANSHIP. 

<8=>37  (Or.)  One  committed  to  hospital  for  in- 
sane under  Laws  1918,  p.  680,  S  3,  in  view  of 
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L.  O.  I/.  IS  1319,  1342.  not  to  b«  relieved  1 
from  jmardiaoship  as  a  person  of  nnsound  mind  I 
opon  his  diMcbarge  as  sane,  in  absence  of  nec- 1 
essary  arrarments  and  proof  that  he  coald  con- ' 
dnct  his  own  affairs.— In  re  Sneddon,  Itf  P. 
627.  I 

IX.  Aonoirs.  ,  j 

^97  (Okl.)  Evidence  that  at  date  of  the  de«d 
from  plaiDtiff  relied  on  by  defendant  in  eject- 
ment, and  /ot  his  entire  life,  plaintiff  was  an 
idiot,  Md  admissible  under  general  denial  with 
allesations  ot  ownership.— Hatfield  t.  Lotty,  149 
P.  1171.  I 

INSOLVENCY.  \ 

See  BankmptCT;  Banks  and  Banking,  ^=966; 
ffraudnlent  Conveyances,  «=>277,  278. 

INSPECTION. 

See  Ubstar  and  Servant  «=>121. 

INSPECTORS. 

See  Gonstitiitional  Law,  «s>S7,  212,  818,  320; 
Bminent  Domain,  4s>2, 61. 

INSTRUCTIONS. 

To  Jury,  m«  Orimlnal  Law.  «s»753-^;  Trial, 
«s>Ul-29& 

INSURANCE. 

See  Appeal  and  Error,  «=»781 ;  Costs,  ^»13 ; 
Evidence,  «=>83,  385. 

I.  OOITTBOX.  AKD  REani.ATI01l  XX 
OENERAI.. 

<i»30  (OkLCrJlpp.)  Comp.  Laws  1909. 1  8760. 
held  intended  to  penalize  only  peraoss  who  act 
as  insurance  solicitors  without  a  license,  and, 
while  acting  as  such,  n^tiate  and  conclnde  in- 
surance contracts  for  CMnpensation.- Bolen  t. 
State,  149  P.  1074. 

An  information  based  on  Comp.  Iaws  1909, 
I  3750,  must  allege  that  the  iosarance  contracts 
solicited  were  negotiated  for  compensation. — Id. 

X.  FORFEIT1JKE  OF  POXiXOT  FOB 
BREACH  OF  FROMXMOBT  WAR- 
BAMTT,  OOVEMAITT,  OB  OOBSITIOM 
SUBSBQITENT. 

(B)  MMtteva  RelatiAS  to  Pv*p«rt7  or  la* 
terest  iBsvred. 

^9334  (Idaho)  The  employment  of  two  compe- 
tent watchmen  instractcd  to  watch  the  property 
and  gaard  against  lire  by  day  and  night  held 
full  compliance  with  a  '  watchman  clause"  in 
the  policy.— Therianlt  v.  California  Ins.  Co.  of 
San  Frsndsco,  149  P.  719;  Same  r.  Spring- 
field Fire  ft  Harine  Ins.  Co..  Id.  722. 

ZI.  Z8TOFPEX..  WAIVER,  OR  AGREE. 
MENT8  AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

4=^00  (Cal.)  An  Incontestable  clause  in  a  life 
policy,  issued  to  a  trusted  employ^  of  insurer, 
IS  binding  on  insurer. — Dibble  v.  Reliance  Life 
Ins.  Co.  of  Pittsburg,  Pa.,  149  P,  171. 

Incontestable  clause  in  a  life  policy  held  to 
prevent  insurer  from  contesting  validity  of 
policy  on  the  ground  that  insured,  when  ap- 
plying for  the  policy,  and  at  all  Umea  there- 
after, was  seriously  ill. — Id. 

Incontestable  clanse  In  life  pcdicy,  held  to 
preclude  any  defense  for  false  statements  war- 
ranted by  insured  to  be  true,  though  fraudu- 
lently made. — Id. 

Civ.  Code,  I  1688,  does  not  invalidate  an  in- 
contestable clause  in  a  life  policy,  though  con- 
strued to  preclude  defense  of  fraud  by  insured. 
— Id. 

Incontestable  clause  In  life  policy  held  not 
expressly  or  impliedly  to  except  an  action  or 
wense  Msed  on  fraud.— Id. 


ZIV.  HOTXOB  ABB  VBOOF  OF  ZOU. 

«S9S58  (Idaho)  Where  proofs,  other  than  tbow 

required  in  the  policy,  are  accepted  by  the  in- 
surer's agent  authorized  to  adjust  a  loss,  the 
insurer  will  be  deemed  to  have  waived  the  provi- 
sions fixing  the  manner  of  making  proof  of  loss. 
— Tlieriault  v.  California  Ins.  Co.  of  San  Fran- 
cisco, 149  P.  719:  Same  t.  Springfield  Fire  ft 
Marine  Ins.  Ca.  Id.  722. 

XVn.   PATMEWT     OB  DISOKABOB. 
OOHTUBUTION,  ABD  MW^ 
BOOATIOB. 

«»606  (Or.)  Where  a  mortgagee  insures  the 

hypothecated  property  at  his  own  expense,  the 
insurer,  paying  a  loss  by  fire  to  such  mortgagee 
to  the  amount  of  the  debt,  is  subrogated  to 
the  mortgagee's  right  in  such  debt. — Milwaukee 
Mechanics'  Ins.  Co.  v.  Ramsey,  149  P.  542. 

Where  insured  property  is  burned  by  the 
tortious  act  of  one  not  a  party  to  the  contract, 
the  insurer  paying  the  loss  u  subrogated  pro 
tanto  to  the  chose  in  action  the  payee  has 
against  the  tort-feasor. — Id. 

Policy  of  insurance,  whereby  insurance  com- 
pany agreed  to  pay  loss  to  the  mortgagee  of  the 
property  as  its  interest  might  appear,  held  to 
give  no  right  to  such  insurer  to  recover  against 
the  owner  of  the  property  Judgment  for  loea 
recovered  against  it  by  the  mortgagee.— IdL 

ZVZIX.  AOTIOHfl  OB  POUOIES. 

^=>629  (Or.)  In  view  of  L.  O.  L.  |  799.  keU 
that  a  complaint,  in  an  action  on  a  burglary 
or  theft  policy,  stated  a  cause  wf  action  for 
theft  of  jewels.— Smith  t.  National  Snrety  C&, 
149  P.  1040. 

«=>640  (GaL)  A  count,  in  an  answer  in  an 
action  on  a  life  policy,  whicb  denies  issuance 
of  the  policy  in  consideration  of  an  «Timial 

£remium,   is  good  as  against  a  demurrer. — 
libble  V.  Reliance  Life  Ins.  Go.  of  Pittsburg, 
Pa..  149  P.  171. 

^s»658  (Or.)  In  an  action  on  a  theft  policy  to 
recover  the  value  of  jewels,  which  were  obtained 
from  plaintiff  by  fraud,  evidence  of  her  reaiwD 
for  surrendering  possession  of  the  jewels  was 
admisrible  to  show  that  the  property  was  rtaUy 
stolen.— Smith  t.  National  Surety  Co.,  140F. 
1040. 

XX.  MUTUAL  BENEFIT  INSUBAKCE. 
(A)  Corporationa  mud  Aaa«>cloti«Ba. 

^9696  (Kan.)  Under  a  charter  granted  in 
1894  and  Gen.  St.  1909,  f  4303,  held,  that  « 
fraternal  aid  association  could  not  properly  is- 
sue a  certificate  providing  for  payment  of  a 
sum  to  the  bolder  thereof  on  his  becoming  70 
years  old  without  regard  to  whether  there  was 
any  disability.— Kirk  t.  Fraternal  Aid  Ass'n, 
149  P.  40a 

(B)  The  CoBtroet  In  Oeneral. 

^719  (Kan.)  Where  the  holder  of  a  beneScial 
certificate  agreed  in  his  application  to  be  gov- 
erned by  rules  in  force  or  thereafter  enacted, 
held,  that  the  association  could  change  the  ben- 
efits to  conform  to  the  charter  and  statutes.— 
Kirk  T.  Fraternal  Aid  Ass'n.  149  P.  400. 
«=»7I9  (Wash.)  The  holder  of  a  certificate  is- 
sued by  a  fraternal  insurer  held  to  have  no 
vested  right  preventing  the  insurer  from  rais- 
ing the  assessments  to  a  point  sufficient  to  pay 
death  claims.— Thomas  t.  Knights  of  Maccabees 
of  the  World,  149  P.  7. 

Where  the  issuance  of  an  insurance  certificate 
created  no  contract,  held  that  the  associatioB 
could  not  be  estopped  to  increase  assessmentt  tQ 
pay  death  claims. — Id. 

where  the  assessments  paid  bj  younger  meat- 
bers  were  sufficient  to  pay  their  own  insurance 
an  older  member  could  not  complain  that  an  In- 
crease in  assessments  was  made  solely  iqmb 
members  ef  more  advanced  age. — Id. 

That  a  fraternal  insurer,  authorized  to  lery 
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u  muiT  anMsiMBti  w  misbt  be  needed  to  ; 
meet  death  lossea.  Increased  the  amount  of  the  : 
assessment*,  but  not  their  number,  does  not ' 
give  a  member  auj  equitable  rif^hts. — Id.  i 

In  Tiew  of  Laws  1911,  pp.  279,  281,  SJ  210. 1 
214,  a  member  oi  a  fraternal  iosurer  baa  no  ' 
right  to  require  the  insurer  to  applj  the  reserve  ' 
for  death  claims  to  current  deficiencies  in  as- 
sessments, where  the  reserve  was  not  sufficient 
to  pay  the  estimated  claims.— Id. 

Under  Laws  1911,  pp.  281,  290,  H  214,  228, 
a  fraternal  insurer  has  the  right  to  increase 
assesnnents  so  as  to  meet  death  claims.— Id. 
«=»723  (Okl)  A  false  statement  in  an  appli- 
cation for  insurance,  when  a  strict  warranty, 
invalidates  the  certificate,  in  the  absence  of 
waiver.— National  Council,  Enighta  and  lAdiea 
of  Security,  t,  Owen,  149  P.  231. 
«s>730  (Wash.)  Where  a  fraternal  order  in- 
CTMsed  the  anessments,  as  was  its  right,  a 
member  is  not  entitled  to  rescind  his  contract 
and  recover  back  the  same  already  paid  in,  the 
order  not  breac^ng  its  contract.- Thomas  v. 
Knights  of  Maccabeee  of  the  World,  149  P.  7. 

(B)  Beneflelarle*  sad  Beneflts. 

«=»775  (Cal.App.)  Under  a  by-law  of  a  frater- 
nal society,  insurance  money  m  a  deceased  mem- 
ber goes  to  his  wife,  if  any,  and,  if  none,  to  his 
diildren,  without  regard  to  any  will  of  the  mem- 
ber.—Haberly  V.  Haberly,  149  P.  03. 

(F)  A«tl*aa  (or  Beneflta. 

<ss9825  (Okl.)  The  truth  of  warranties  in  an 
appUcatloD  for  insurance  held  for  the  jury  un- 
dw  conflicting  evidence.— National  Council, 
Kn^^  and  Ladies  of  Secvrityi  t.  Owen,  149 

INTENT. 

See  Burglarj.  •s»3;  Contracts,  «aBl4T;  XM- 
dence.  4=>Hi48;  Gnaranty,  «S392T;  Larceny, 

INTEREST. 

Bee  Oaniera.  ^=994,  18S;  Damagea,  «=s»68; 
Witnesses,  e=3>140. 

INTOXICATING  LIQUORS. 

See  Commerce,  4=933;  Constitutional  Law, 
«=»55,  266;  Criminal  Law,  «=>304,  370; 
Indictment  and  Information,  4»125,  161. 

n.  OOHSTiT  U  TiOKALTTT  OF  ACTS 
AND  ORDIKAN0£8. 

<3=>I9  (OkI.Cr.App.)  Laws  1913,  &  26,  |  6, 
making  possession  of  a  certain  amount  of  intoxi* 
eating  llqnor  prima  facie  evidence  of  intent  to 
violate  the  prohibitoir  law,  keld  valid^— Sellers 
T.  State.  149  P.  1071. 

m.  looAi.  opnoK. 

«s»39  fOo\o.)  The  validity  of  proceedings  for  a 
local  option  election  cannot  be  collaterally  at- 
tacked in  a  prosecution  for  selling  liqnor  in 
anti-saloon  teiTitor7.^Moffltt  T.  Feoplek  149 
P.  104. 

VI.  OFFENSES. 


_  >I83  (Or.)  The  selling  of  intoxicating  liquor 
on  Sundu  as  defined  by  L.  O.  L.  {  2120  as 
amended  by  Laws  1913,  c.  74.  is  not  Umited 
to  sales  by  persons  who  ke^  a  bouse  or  room 
for  the  sale  of  intoxicating  liqnor^-State  t. 
O'Donnell.  14»  P.  536. 

vm.  o&noHAL  FRosEOTmom. 

^E>I96  (Or.)  The  home  rule  amendment  to 
Const  art  11,  |  2,  does  not  prevent  a  pr<»- 
ecutioQ  for  the  violation  within  a  ci^  of  L^ 
O.  L.  8  2129,  as  amended  by  Laws  1913,  e.  74, 
prohibiting  t^e  sale  of  intoxicating  liquor  on 
Bniktay.— SUte  v.  O'Donnell.  149  P.  &36. 


^»2e5  (Colo.)  An  information  for  eellinf  in- 
toxicating liquors  in  local  option  territory  need 
not  allege  the  filing  of  the  petition  for  the  elec- 
tion.—Moffitt  V.  People.  149  P.  lOL 

9=9226  (Or.)  In  a  prosecution  under  L.  O, 
I  2129,  as  amended  by  Laws  1913,  c.  74,  pro- 
hibiting tbe  sale  of  liquor  on  Sunday,  evi- 
dence as  to  who  kept  the  place  in  which  the 
sale  was  made  is  inimateriid.- State  t.  O'Don- 
nell. 149  V.  rm. 

C=>236  (Okl.Cr.App.)  In  a  prosecution  for  un- 
lawfully selling  intoxicflHng  liquor,  eviil<>nce 
held  to  sustain  a  conviction  for  8  sale  on  de- 
fendant's premises  by  his  agent^Markeson  t. 
State,  149  P.  82a 

«=»236  (Okl.Cr.App.)  As  uaed  in  Laws  1913. 
e.  26,  I  6,  the  phrase  "prima  facie  evidence'* 
is  such  evidence  as  is  sufficient  to  establish  the 
fact,  but  introduction  of  such  evidence  does  not 
obligate  the  jury  to  convict;  the  question 
whether  it  Is  sufficient  to  overcome  the  pre* 
sumption  of  innocence  being  for  the  jurr. — Sel- 
lers V.  State,  149  P.  1071. 
«=»239  (OkLGrApp.)  An  instmction  on  prima 
facie  evidence  and  the  proof  required  to  justify 
a  conviction  Held  erroneous  in  view  of  Laws 
1913,  c.  26,  I  6,  providing  what  shall  constitute 
prima  facie  evidence  of  an  intent  to  violate  the 
prohibitory  law.— Sellers  v.  State.  149  P.  1071. 

IX.  SEARCHES,  SEIZPBES.  AND  FO&- 

rtrmREs. 

^^24S  (Okl.)  The  word  "appurtenances."  as 
used  in  Bev.  Iawb  1910,  |  3617,  does  not  include 
money  as  property  that  may  be  seized  because 
used  in  the  sale  of  llQuors. — Stata  v.  Certain 
Appurtenances  Used  In  Sale  of  Intoxlcatinc 
Liquors,  149  P.  13a 

Bev.  Laws  1910,  |  8617,  held  not  to  authorize 
an  ttfflcer  to  airfze  money  as  used  in  the  sale  of 
liquors. — ^Id. 

INTOXICATION. 

See  Homicida,  «s>28,  81, 180^  27%  309. 

IRRIGATION. 

See  Waters  and  Water  Courses,  ^154, 
268. 

JOINDER. 

See  Action,  <8=>45,  SO;  OonrtS,  ^120; .  Judc. 

ment,  «=»106. 

JOINT  TENANCY- 

«»2  (Kan.)  Gen.  St  1909.  S  2966,  aboTishlni 
ioint  tenaner,  hM  not  to  make  It  unlawfiu 
for  a  grantor  to  convey  an  estate  to  two  gran^ 
tees  or  the  survivor  of  ti»  twor— Withers  T* 
Bamea.  149  P.  691. 

JUDGES. 

See  Appeal  and  Error,  «3:»66fr;  <Mnitnal  Law, 

«=>855,  1174;  Justices  of  the  Peace;  Wit 
nesses,  Q»68. 

n.  SFEOIAL  OB  SVBSTXTUTE 
JUDGES. 

«s>l6  (OkL)  Under  Laws  1910,  e.  72,  t  8, 
providing  that  a  fee  of  $25  shall  be  taxed  as 
costs  where  a  temporary  county  judge  is  chosen, 
held  that  courts  should  use  reasonable  discre- 
tion in  giving  time  to  pay  such  costs,  or  file  a 
bond  for  the  same,  and  that  30  minutes  was  In- 
suificient— Deninger  v.  Gossom,  149  P.  220. 

«=»I9  (OkL)  Under  Camv.  Tmwb  1909.  §  2014. 
hiid  that  where  counsel  for  defendants  fail 
to  challenge  the  votea  of  attorneys  far  plaintiff 
on  tbe  election  of  a  indn  pro  tempore  they 
cannot  make  such  objection  aftor  the  election 
of  one  opposed  by  them.— Deninger  v.  Gossom, 
J 149  P.  SO. 
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IT.  DISQITAUFIOATION  TO  ACT. 

^47  (Okl.)  Befiual  of  the  trial  judse  to  dis- 
liaalify  neld  froand  for  revenal  where  he  auh- 
•equeatl;  teatiaed  for  defendant  on  a  material 
iinie.— Powers  t.  Cook.  149  P.  1121. 

#S35I  (Waab.)  Filinr  of  motion  for  change  of 
jadse,  accompanied  by  affidavit  of  prejudice,  di- 
vested the  judge  of  jurisdiction  to  further  pro* 
ceed.— State  v.  Superior  Court  of  Pacific  Couu- 
tj,  149  P.  18. 

Filing  hy  defendant  of  motion  for  chance  of 
Jndse,  accompanied  by  affidavit  of  prejudice,  in 
connection  with  hia  first  appearance  in  the  ac- 
tion KeU  comidiance  with  statute.~Id. 

JUDGMENT. 

See  Appeal  and  Error;  Bankmptcr,  4=>400: 
Critninal  Law,  4=>991,  996;   Dismissal  end 
Konauit,  4s»60;  Eminent  Domain,  ^C=>241 ; 
Dzecution;  Ex«cat(M:8  and  Administrators, 
255,  268 ;  Exemptiona,  «=»4,  19 ;  Fines,  <8=> 
12;   GarnialuneDt,  <&=>190;   Indemnity,  4=> 
14;  Infanta,  «=>107,  110,  113;  I&aaiie  Per- 
aona,  <&=323 ;     Miechanica*    liens,    ^»809 ; 
■Mines  and  Minerals,  «=»117;  Pleading, 
343,346;  Stipulations,  ^14 ;  Taxation, 
816;  Trial,  «=»387;  Tendor  and  Purchaser, 
«s>286. 

IT.  8T  DEFAUI.T. 

(A)  RcQvialtRS  aad  T«Ildltr> 

4=»I03  (Idaho)  Where  defendant  moves  to  re- 
quire security  for  costs,  but  fails  to  appear 
pursuant  to  Bev.  Codes,  {  4892,  within  the 
time  specified  in  the  summons,  a  default  may 
be  properly  entered.— Domer  v.  Stone,  149  P. 
605. 

A  nonresident  plaintiff,  on  whom  demand  for 
security  for  costs  haa  been  made,  need  not,  as 
a  conditim  to  a  rigbt  to  a  default,  give  de- 
fendant notice  when  such  secnrity  is  given,  nor 
is  defendant,  on  faiUas  to  appear,  entitied  to 
notice  other  than  that  in  the  sammona.— Id. 

«=>I06  (CaLApp.)  Where  after  demurrer  for 
misjoinder  sustained,  plaintiff  dismissed  the 
cause  of  action  for  damages  and  there  remained 
a  good  cause  of  action  for  money  had  and  re- 
ceived, the  complaint  cannot  be  dismissed  for 
failure  to  amend.— Start  v.  Heinzerling,  149 

P.  m. 

An  order  granting  an  extension  of  time  to 
plead  after  the  expiration  of  the  statutory  time 
is  void,  and  may  be  disregarded  and  default 
judgment  entered. — Id. 

«s3ll3  (Idaho)  Where  a  default  has  been  en- 
tered, it  is  not  necessary  that  defendant  be 
given  notice  that  the  Judge  ia  going  to  hear 
testimony  at  chambers  and  enter  judgment  pai^ 
■uant  to  Bev.  Codes,  |  S&90,  eubd.  17.— Nuestel 
t:  Spokane  International  B^.  Co.,  149  P.  4^ 

<»  OvenlBK  •*  Scttlns  AmtMm  Default. 

^»I38  (Idaho)  A  default  duly  entered  can  be 
vacated  only  on  a  satisfactory  showing  of  a 
meritorious  defenae  and  a  failure  to  appear  be* 
cause  of  mistake,  surprise,  or  excusable  neglect. 
—Domer  v.  Stone,  149  P.  505. 
C=3)39  (Idaho)  An  application  to  eet  aside  a 
default  is  addreseed  to  the  sound  legal  discretion 
of  the  trial  court.— Nuestel  v.  Spokane  Inter- 
national By.  Co.,  149  P.  462. 

1 43  (Idaho)  A  defendant  seeking  to  open  a 
default  for  mistake  must  show  that  the  mistake 
was  one  of  fart  and  not  of  law. — Domer  v. 
Stone.  149  P.  505. 

Negligence  of  defendant's  attorney  to  familiar- 
ise himself  with  the  practice  of  the  forum 
held  not  to  authorize  vacating  a  default — Id. 
•=>I58  (Cal-App.)  Before  a  default  can  be  T»> 
cated,  an  aflldavit  of  merits  should  be  made.— 
Start  V.  Hftinzerling,  149  P.  50. 
•=»I75  (Colo.)  Where  a  judgment  by  default 
was  opened  to  perjnit  defendants  to  plead  de 


!  f^nae«  aet  np  Ifi  tkdr  motion  to  vacate^  math 
tera  other  than  those  mentioned  fn  the  motion 
<  could  not  be  con8idered.-^iimaer  t.  BelL  149 

iP.  265,  ^ 

Ti.  OH  rjoAx.  or  imbvbb. 

(Ay  RaMdItlon,  Porm,  an4  &e«aialtM  1b 

OcBevAl. 

4=3199  (WaalL)  A  court  eannot  grant  a  Jndff- 

ment  of  dismissal  non  t^tante  veredicto^  where 
the  liability  of  defendant  depends  on  qncatlona 
'  of  fact,  although,  if  the  evidence  for  plalDtifC 
was  unworthy  of  belief  in  the  court"  s  oirfnioii, 
it  could  grant  a  new  trial.— Mathig  t.  CTianger 
Brick  ft  Tile  Co^  149  P.  8. 

TH.  EHTBT,  RECORD,  ARB  DOCK* 

ETXRO. 

«=>27l  (Cal.)  The  ministerial  doty  of  the  clerk 
ia  to  enter  a  judgment  in  conformity  with  the 
decision  of  the  ooart  evidenced  by  the  Bgned 
findiugs  and  conclnaiuis.— Takekawa  t.  Holew 

149  P.  5^. 

«=3>273  (Okl.)  Where  the  clerk  failed  to  enter 
a  judgment  ordered  on  a  verdict,  held  not  error 
for  the  court  to  grant  at  a  succeeding  tenn.  on 
notice,  a  nunc  pro  tunc  order,  directing  the 
clerk  to  enter  such  judgment  of  record  as  oi  the 
proper  date.— Mooney  v.  First  State  Bank  of 
Washington,  Okl.,  149  P.  1173. 

Tni.  AMERlNffRRT.  OORRECTIOH. 
AND  REVIEW  IN  SAME 
COURT. 

^a303  (Cal.)  The  court  at  niai  prias  may  ah 
ways  amend  its  own  judgments  to  make  them 
coi^orm  to  the  decision  which  it  actually  ren- 
dered, but  cannot  subsequently  amend  by  new 
modiflcationa  or  enlargements  of  the  judgment 
or  the  judgment  record,  so  aa  to  make  the  judg- 
ment express  anything  not  embraced  in  tite  de- 
cision.—Takekawa  V.  Hole,  149  P.  683. 
«=»3a3  (CaLApp.)  Order  to  correct  entry  of 
judgment  on  demurrer  so  as  to  set  out  the  in- 
tended roUng  of  the  court  held  within  the 
court's  power.— Dee  Grange!  v.  Call,  14S  P. 
777. 

«=>3a5  (CaL)  Court  AeM  anthorized  to  amend 
judgment  entered  by  the  clerk  but  not  conform- 
ing to  the  actual  decision,  ao  as  to  have  the 
record  speak  the  decision  which  the  court  nc- 
tuaUy  made.— Takekawa  t.  Hole,  149  P.  693. 
«=»328  (Oal.)  Where  the  court  was  nfataken 
in  its  declarati<m  -on  ordering  aa  amendment 
that  the  judgment  was  amended  not  by  the  in- 
sertion of  new  matter  but  by  correcting  the 
record  to  have  it  speak  the  entire  deciaion  of 
the  court,  auch  miatake  might  be  shown  upon 
the  motion  to  vacate  the  orders— Takdawa  v. 
Hole.  149  P.  593. 

<=»335  (Colo.)  Since  a  decree  by  consent  can- 
not be  attacked  by  a  bill  of  review,  a  decMflb 
whereby  plaintiff  conaented  that  the  court  might 
adjudicate  rights  relative  to  removal  of  <nea 
from  mortgaged  property,  waa  binding  opon 
him.— SowttB  V.  Johnson,  149  P.  24& 

IX,  OPERIHO  OR  TACATINO. 

«=>349  (M(mt)  If  a  court  has  lost  jnrisdictiMi, 
a  judgment  or  order  entered  in  the  action  la  a 
nullity,  and  when  the  infirmity  appears  opon 
its  face,  may  be  assailed  by  motion  to  set  ande, 
— Evana  T.  Oregon  Short  Xlne  B.  Goi.  149  P. 
715. 

«=:»373  (Wash*.)  Fraud  which  will  justify  tiie 
vacating  of  a  judgment  or  decree  mast  be  actual 
and  positive,  not  merely  constructive  and  the 

6 roof  of  fraud  mnst  be  clear  and  satisfacton'.— 
iurke  T.  Northern  Pac  By.  Co.,  149  P.  835. 

XI.  COIXATERAI.  ATTACK. 
CA.)  Jnagrneata  Inpcafihafcle  OallKteFalty. 

i8=>475  (Wash.)  The  final  decision  of  the  su- 
perior court  in  matters  of  probate,  when  made 
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on  ■tmtntOTT  ootfce.  cranot  be  eoUatsially  at- 
tacked.—SUte  T.  Kauffman,  149  P.  66S. 

(B)  Ctoffuda. 

4»489  (Mont)  If  a  eoart  baa  lost  Jnrfidiction, 

a  judgment  or  order  entered  in  the  action  i£  a 
nnllity,  and  when  the  infirmity  appears  opon 
ita  face,  may  be  assailed  when  introduced  in  evi- 
denee.— Einuii  t.  Oregon  Short  line  IL  Oo„  149 
P.  715. 

«=348S  (Okl.)  A  jodgment  rendered  without 
juriadiction,  being  void,  ia  labject  to  collateral 
attack.— First  State  Bank  of  Addington  ▼.  L<at- 
timer.  149  P.  1099. 

ZH.  OOKSTRirOTZON  AMD  OPERA- 
TICK  IN  OENEKAI.. 

^527  (Okl.)  Decree  held  sufficient,  when  con- 
ridered  with  recommendationB  of  referee  con- 
firmed by  tbe  court,  to  set  aside  the  cimtract  of 
^wrtnership  attacked  in  the  petition.— Kelly  t. 
WSU,  149  F.  902. 

aOV.  0ON0£U8IVENE88  OT  ADJVDX- 
OATION. 
(B)  PersoiiH  Conclnavd. 

<=»707  (CoIo.App.)  The  assignee  of  a  note  be- 
ing an  indispensable  party  to  a  suit  to  confirm 
a  contract  and  deed  executed  by  tke  assignor 
of  the  note,  and  not  having  been  made  a  party, 
held,  that  the  court  could  not  make  a  decree 
binding  on  him.— Newman  t.  Tibbitti.  149  P. 
266. 

(O)  Hatters  Oonelnded. 

^»7I3  (Okl.)  A  former  judgment  between  the 
aame  parties,  involving  the  same  subject-matter 
hM  conclusive  as  to  every  matter  involved  and 
which  might  have  been  involved  in  the  former 
action.— Prince  v.  GosneU,  149  P.  1162. 

Mattera  which  could  have  been  pleaded  can- 
not be  made  tbe  basis  of  a  subaequwit  action,  in 
the  absence  of  exceptional  fiacta  accusing  the 
failure  to  plead  same.— Id. 
«=3»7I3  (Okl.)  A  regular  judgment,  while  in 
force,  is  ouiclusiTe  of  every  matter  that  might 
have  been  given  ia  evidence  under  the  p!fwdingff 
—Earl  T.  Oarl.  149  P.  1179. 

XV.  LIEM. 

4s»785  (Or.)  A  judgment  against  a  debtor  who 
owned  an  undivided  interest  In  the  equity  in 
land  gives  tiie  judgment  creditor  no  lien  sn- 
perior  to  the  rights  of  a  co-owner  who  com*' 
pleted  the  payments^— Union  Credit  AaB'n  y. 
Corson,  149  P.  318. 

XVII.  FOBSIGK  JITDOMrafTB. 

«»8I8  (Okl)  Neither  the  full  faith  and  credit 
clause  of  the  federal  Constitution  nor  the  con- 
gressional enactment  pursuant  thereto  preclude 
an  inquiry  by  the  courts  of  one  state  into  the  ju- 
risdiction of  a  court  of  another  state  in  which  a 
judgment  was  rendered.-  Earl  v.  Earl,  149  P.  1179. 

The  courts  of  one  state  have  jurisdiction  to 
declare  a  judgment  of  another  state  void  for 
want  of  jurisdiction.— Id. 

«»BI8  (Or.)  Under  full  faith  and  credit  clause 
of  Constitution  and  L.  O.  L.  S  761,  the  court 
may  inquire  whether  a  court  of  a  sister  state 
rendering  judgment  relied  on  had  jurisdiction. — 
United  States  Fidelity  &  Guaranty  Oa  t.  Mar- 
tin. 149  P.  1023. 

^822  (OrO  Under  full  faith  and  credit  clause 
(rf  federal  Constitution,  a  judgment  of  a  court 
of  a  sinter  state  held  conclufdve  against  one 
indemnifying  a  surety  of  the  defeated  party.— 
United  States  Fidelity  &  Guaranty  Co.  v.  Mar- 
tin, 149  P.  1023. 

XXII.  PIiEADIirO  AND  BVIDENOE  OF 
JUDGKEHT  A8  ESTOPPEI.  OB 
DEFEHSE. 

«s>9SI  (Oolo.)  To  explain  a  judgment,  the  find- 
ings of  ffict,  statement  of  tbe  case,  and  tbe 


opinion  of  tbe  court  are  competent;  and  the 
Jndgment,  after  reciting  the  precise  gronnds 
upon  which  it  was  based,  was  to  such  extent 
pro<rf  of  such  factsy— Flnt  Nat  Bank  of  PUl- 
Upsburg,  Kan.,  t.  Clark's  Estate^  149  P. 

JUDICIAL  NOTICE 

Set  Criminal  Zaw,  ^9804;  Bvidenoeb  ^Ir^ 

JURISDICTION. 

Sea  Oourts;  New  Trial,  «s>113:  ProUUtlwL 

JURY. 

See  Constitutional  Law,  ®=>110;  Criminal 
Law,  «=>85G,  86&,  1174:  Eminent  Donudn, 
«»167.  262;  New  Trial,  «=>140, 144;  Stat- 
utes, ^207:  Trial,  ^S16,  SIT. 

n.  RIGHT  TO  TRIAI.  BT  JITBT. 

4»I3  ((.'UA.pp.)  A  defendant,  in  an  action  un- 
der the  McEnemey  Act  to  quiet  title,  who  seeks 
the  cancellation  of  a  written  instrament  under 
Civ.  Code.  {  3412,  seeks  equitable  r^ef.  and  is 
not  entitled  to  a  jury  trial.— dou^  t.  All  Per- 
sons, etc.,  149  P.  7T8. 

A  defendant,  who  tenders  the  Issue  of  fraud 
and  undue  iafiuence  in  the  procurement  of  deeds 
under  which  plaintiff  daims,  presents  an  equi- 
table issue,  and  is  not  entitled  to  a  jury  tnaL 
— Id. 

«C3»I3  (Colo.)  A  claim  for  damages  for  the  tak- 
ing of  ore  held  incidental  to  tbe  prayer  for  in- 
junction, so  that  tbe  action  was  equitable,  and 
plaintiff  not  entitled  to  a  jury.- E^selstyn  v. 
United  States  Gold  Corporation,  149  P.  83. 

V.  OOMPETEirOT  OF  JUBOB8,  OHAI.. 
LENOES,  AND  OBJECTIONS. 

^>I08  (Colo.)  On  a  trial  for  murder  in  the 
first  degree,  the  sustaining  of  challenges  to  ju- 
rors who  state  that  under  no  circumstaaces  will 
they  return  a  verdict  of  guilty  and  fix  the 
puoishment  at  death  is  not  reversible  error.- 
HiUen  v.  People,  149  P.  280. 
4=9|3<  (Cal.)  A  question  on  the  voir  dire  ex- 
amination of  jurors  whether  they  would  follow 
tbe  court's  instructions  cannot  be  held  improper. 
—People  T.  Greeks,  149  P.  821. 

JUSTICES  OF  THE  PEACE. 

See  Bail,  «=s>47;  Criminal  Law,  «=>207 ;  In- 
dians, «=»3& 

IV.  PBOOEDURE  £N  OIVH.  OASES. 

^=377  (Or.)  A  justice  court  is  not  deprived  of 
jurisdiction  of  a  suit  by  a  person  doing  busi- 
ness under  an  assumed  name  becausp  the  cer- 
tificate required  by  Laws  1913,  p.  2T2,  S  6,  is 
not  filed  with  the  county  clerk  unless  the  de- 
fect is  raised  by  a  special  demurrer  in  the 
nature  of  a  plea  in  abatement— Beamish  v. 
Noon,  149  P.  I»2. 

«=>90  (Okl.)  Under  Bev.  Laws  1910,  |  5415, 
the  same  particularity  is  not  required  in  plead- 
ings before  a  justice  that  is  required  in  courts 
of  record.— Rogers  v.  Hall,  149  P.  878:  Suls- 
berger  &  Sons  Co.  t.  Hoover^  149  P.  887. 
^s>92  (Okl.)  A  defendant  need  not 'file  an  an- 
swer in  justice  court.— Standard  Fashion  Co.  v. 
Morgan,  149  P.  1160. 

<e=399  (Okl.)  A  bill  of  particulars  in  Justice's 
Court,  which  states  in  a  plain,  direct  manner 
facts  constituting  the  cause  of  action,  is  sufli- 
cient.— Sulzberger  &  Sons  Co.  t.  lioovM,  149 
P.  887. 

«=3lOO  (Okl.)  Where  defendant  files  an  answer 
in  justice  court,  he  is  governed  by  tbe  ordinary 
rules  of  pleading  and  limited  to  the  issues  join- 
ed.—Standard  Fashion  Co.  T.  Morgan,  14»  P. 

iioa 
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V.  BEViEw  OF  raocEEDmoa 

(A)  Appeal  mm*  Krrov. 

^174  (CaLApp.)  Under  Code  Civ.  Proc.  i  472, 
a  superior  court,  on  appeal  from  justice  court, 
may  deny  defeoaant  the  privilege  of  answering 
after  hia  demurrer  has  been  ov«miI«d.— LfflTeU 
V.  Superior  Court  of  Placer  Count?.  149  P.  872. 
4s»l74  (Okl.)  A  pleading  la  sufficient  on  ap* 
peal  which  is  sufficient  in  justice  court. — Sul>> 
berger  &  Sons  Co.  t.  Hoorer,  149  P.  887. 
*=>I88  (Cal-App.)  Judgment  of  superior  court 
on  appeal  from  justice  court  for  plaintiff  on 
tbe  merits  cm  demurrer  and  motion  to  strike 
held  to  be  annnlled;  tbt  decision  not  overraliDg 
the  demurrer  and  denying  leave  to  answer  if 
it  was  intended  to  do  so.— Leavell  Superior 
Court  of  Placer  County.  149  P.  372. 

(B>  OevtlOMvl. 

$s>t97  (Mont)  As  order  by  a  jastice  of  the 
peace  discharging  an  attacliment  under  Bev. 
Codes,  §  60S3,  is  subject  to  correction  on  cer- 
tiorari, where  made  without  jurisdiction.— State 
T.  Junlce  of  Peace  Court  of  BillingB  Tp.,  Yel- 
lowstone County,  149  P.  709. 
4=»202  (Moat)  To  secure  a  writ  of  review  of 
proceeding  before  a  justice,  the  affidavit  must 
set  forth  tbe  facts  which  show  that  the  justice 
acted  without  or  in  excess  of  his  jurisdiction. 
"State  V.  Justice  of  Peace  Court  of  Billings 
Tp^,  Xellowstone  County,  149  P.  709. 

KIDNAPPING. 

See  Criminal  Law,  <S=^796. 

(Mont)  In  a  prosecution  for  kidnapping 
brought  against  leaders  of  the  labor  union, 
evidence  held  sufficient  to  sustain  a  oonviction. 
—State  T.  McDonald,  149  P.  279. 

LABOR. 

Sm  Work  and  l^bor, 

LACHES. 

See  Specific  Parfonnance,  tfsslOB. 

LANDLORD  AND  TENANT. 

See  Damages.  <=>62:  Forcible  Entry  and  De- 
tainer, ^24. 

n.  LEASES  AXm  AOBEEKEHTS  IN 

QEMERAIi. 

^=!t49  (Kan.)  Evidence  in  a  landlord's  action 
for  noncompliance  with  lease  held  to  sustain  a 
verdict  for  defendant— 'Fisk  v.  Is'eptune,  149  P. 
682. 

m.  LANDLOBS'S  TIIXE  AITS  BE- 
VERSIOK. 

(B)  Batoppel  of  Tenant* 

^s>6l  (Or.)  A  tenant  held  estopped  to  deny 
that  his  landlord  bad  title  to  the  premises  or 
a  right  ta  the  rent— Martin  T.  Fletcher,  149  P. 
88S. 

4=3»62  (Kev.)  The  rule  that  a  tenant  cannot 
dispute  bis  landlord's  title  does  not  apply  to  a 
defendant  in  unlawful  detainer,  seeking  to  show 
the  nonexistence  of  tbe  relation  of  landlord 
and  tenant— Yori  v.  Fbenii,  149  P.  180. 
«==>fi4  (Or.)  A  tenant  held,  under  L.  O.  L.  I 
798.  BUbd.  S,  precluded  from  questioning  his 
landlord's  title.— Martin  v.  Fletcher,  149  P.  885. 

IV.  TEBMS  FOB  TEAB8. 
(B)  A««l|p>at«Mt^  BvbMtlBS,  Mad  Mort- 

«=>79  (Colo.App.)  Tbt  mere  assignment  of  a 
lease  does  not  carry  wltb  It  tbe  leasee's  right 
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of  action  for  the  lessor's  prior  brwicb  ot  cove- 
ant.— Roberts  V.  Lebi.  149  P.  851. 

Where  a  lessor  assigoed  a  lease,  no  damagea 
for  injuries  to  crops  occurring  after  assignment 
can  be  noorered.r'IA 

VH.  VBEMXSES,  AND  ENJOTKENT 
AND  VSE  TKEBEOF. 
(B)  Poa«eMl«B|  BBjorment*  amd  Um. 

4=»I39  (Gal.)  Leasees  who  sold  beet  tops  which 
by  the  lease  were  to  be  plowed  under  held,  under 
&v.  Code,  fi  2223,  2237,  8336,  3337.  liable  to 
tbe  owner,  uiougb  manure  from  tbe  cattle  fed  on 
the  tops  fertilized  the  property^-^^wey  T. 
Struve,  149  P.  48. 

(B)  Isijwleo  fMm  lMiii««r»«a  w  DofaeHva 

Condition. 

(8=3167  (Okl.)  A  boy  under  contract  to  deliver 
newspapera  to  tenants  of  a  building  is  an  in- 
\-itee  on  the  premises.— English  v.  Thomas,  149 
P.  906. 

A  landlord  owes  the  same  duty  to  exercise 
care  to  keep  tbe  inremises  in  repair  to  one  in- 
vited thereon  by  his  tenants  for  their  mutual 
advantage  as  to  tbe  tenants  thmisdvea.— Id. 

An  invitation  to  enter  a  building  to  deliver 
papers  covers  the  reasonable  nse  of  the  rear 
stairway  and  platform  of  sudi  building.— Id. 
<I^I69  (Okl.)  In  an  action  against  a  landlord 
for  injunes  caused  by  a  defective  railing,  evi- 
dence of  tbe  condition  of  the  railing  at  about 
the  time  of  the  injury  is  competent — English 
T.  Thomas,  149  P.  906. 

Endence  of  the  defective  condition  of  an  ad- 
Joining  rail  is  admissible  to  i^w  knowledge. 
—Id, 

Evidence  heU  snfflctent  to  take  to  the  jnry 
the  question  whether  plaintiff  was  delivoing 
papers  to  defendant's  teoantK— XA 

Tm.  BENT  AMD  ADTAN0E8. 

(B)  Actions. 

«=9230  (Or.)  Complaint  for  rent,  alleging  Ihftt 
defendant  agreed  to  pay  tbe  customary  rental 
for  a  hop  tract,  held  to  Justify  evidence  of 
a  reasonable  rental  value.— Martm  T.  fletchar, 

149  P.  895. 

4=»233  (Or.)  A  complaint  for  rent  alleging  de- 
fendant's agreement  to  pay  the  cnstomary  rent- 
al for  a  hop  tract,  held  to  state  a  cause  of  ac- 
tion for  a  reasonable  rental  so  that  an  Instruc- 
tion authorizing  a  recovery  only  on  proof  of 
custom  as  to  rentals  was  erroneous.— Martin  t. 
Fletcher,  148  P.  895. 

tZ.  BE-ENTBT  AND  BBOOVBBT  OT 
POSSESSION  BT  LANDLOBD. 

®s>288  (Nev.)  Purpose  of  unlawful  detainer 
statutes  is  to  afford  a  summary  remedy  to 
landlords,  but  a  mere  prima  facie  showing  of 
that  relation  does  not  prevoit  defendant  from 
showing  its  nonexistence.- Tori  v.  Phenix,  149 
P.  180. 

<S=32gO  (Nev.)  Under  Const  art  6,  i  41,  and 
Civil  Practice  Act,  U  1,  559,  576,  061,  a  de- 
fendant in  unlawful  detainer  under  section 
646  may  show  that  an  instrument  in  form  a 
lease  was  with  another  instrument  a  mortgage^ 
-Yori  V.  Phenix,  149  P.  180. 
^=3291  (Cal.App.)  In  unlawful  detainer*  plain- 
tiff is  entitled  to  a  judgment  not  only  for  the 
rent  due  when  suit  was  commenced,  but  for 
rent  that  has  accrued  up  to  the  time  of  the 
judgment- OlcoTich  v.  Deremberg,  149  P.  875. 

«=929l  (Wash.)  Though  a  lease  provide*  tor 
the  lessor,  at  his  option,  terminating  for  SO 
daya*  default  in  rent,  S  days*  notice  to  pay  or 
sorroider  ia  necessary  under  Bern.  A  Bal.  Coda, 
!  812(3),  for  unlawful  detainer.— Jeffries  r. 
Spencer,  149  P.  651. 

Under  Bem.  A  BaL  Code,  |  812  (S),  a  IcMor 
cannot  maintain  unlawful  detainer  for  wastes 
•xcept  on  three  days*  notice  to  quit^Id. 
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Limitation  of  Actions 


UNDS. 


S««  PnUie  landi. 


URCENY. 

S«e  CMmloal  law,  «s»20(K  400,  814. 

X.  OFZTX8ES  Aim  BBSPOXUBIUTY 
THEBEFOB. 

«s>l3  (Or.)  Consent  of  the  owner,  obtained 
bj  fraud,  to  the  taking  of  property  does  not  de- 
prive the  act  of  the  character  of  larceny.— 
Smith  T.  National  Surety  Co..  149  P.  1040. 
4E:»iS  (Mont.)  Ijoan  of  a  check  to  defendant  to 
use  for  a  certain  purpose,  and  repay  its  amount, 
held  not  a  bailment,  but  a  loan  for  exchange  un- 
der Rev.  Codes,  g{  5201,  5203,  so  that  he  was 
Dot  guilty  onder  section  8642,  siibd.  2,  of  lar- 
ceny of  its  subject  ai  bailee. — State  Karri, 
149  P.  956. 

n.  PBOsBoimoN  ahs  pumsH- 

MENT. 
<B)  KTldeaoe. 

4=»57  (Wyo.)  Eridence  held  to  sustain  a  find- 
ing of  fdonlona  intenL—McAdams  t.  State,  149 
P.  650. 

<9=962  (Wyo.)  It  is  not  essential  that  the  own- 
er's nonnwsent  to  the  taking  be  proved  by  di- 
rect flTidwce.— HcAdams  t.  State,  148  P.  SGO. 

(O  Trial  and  Review* 

«B968  (Or.)  Whether  the  mare  was  taken  In 
the  county  alleged,  held  tor  the  jury  under  the 
evidence.— State  t.  McPfaeraon,  149  P.  1021. 

^=»70  (CaLApp.)  Instruction  as  to  dements  oC 
Ur^^  held  ambiguous.— People  v.  Culn,  149 

UST  CLEAR  CHANCE 

See  Negligence,  «=>83;  fitceet  Bailroada^  «=» 
103. 

LAW  OF  THE  CASE. 

Bee  Appeal  and  Error,  «=>1097,  11^ 

LAW  OF  THE  ROAD. 

Sm  HSi^wayB,  ^vlTS. 

LEASE. 

See  Landlord  and  Tenant;  miies  and  Minerals, 
^74. 

LETTERS. 

See  Frauds.  Statute  of,  «s»17. 

LIBEL  AND  SUNDER. 

n.  PBITIU:OED  OOHMXTNICATIONS, 
AND  MAZilCE  THEREIN. 

<^48  (Wyo.)  The  conditional  privilege  of  criti- 
cizing the  conduct  of  a  public  officer  is  founded 
on  public  policy,  and  applies  only  where  the 
false  statement  was  made  in  good  faith  and 
without  malice.— Eu^er  t.  Post  PrintUc  Co., 
149  P.  652. 

IV.  ACTIONS. 

(B)  Parties,  PFellmlaaxT-  Proe««<lava» 
and  Plcadlnv. 

«»S0  (CaL)  Complaint  in  action  for  libel  held 
insuffldent  to  state  cause  of  action.r-Goodwiii 
T.  WUtUer  Oobura  Co.,  149  P.  68S. 
«=980  (Cal.App.)  Complaint,  in  action  for  libel 
on  ground  of  notices  relating  to  plaintiff's  af- 
fairs, held  to  state  no  causes  of  action.— Des 
Granges  v.  Crall,  149  P.  777. 


^^'SS  (CaLApp.)  Complaint,  in  action  for  libel 
based  on  defendants'  notice  to  a  bank  as  to 
plaintiff's  insolvency,  held  defective  for  failure 
to  set  out  the  words  of  the  notice.— Des  Granges 
T.  Crall,  149  P.  777. 

^s>S6  (CaLApp.)  Pleading  of  an  itinuendo  held 
not  to  aid  causes  of  action,  where  the  alle^^ed 
libelous  language  set  out  was  clear  and  plain, 
—Des  Granges  v.  Crall,  149  P.  777. 
4=9)00  (Wyo.)  An  averment  that  an  article 
was  published  maliciously  is  suflloient  to  admit 
evidence  of  express  malice  if  proof  of  that  fact 
upon  issue  joined  is  necessary.— Kutdier  v.  Post 
Printing  Co»  148  P.  063. 

LICENSES. 

See  Factors,  «=»2,  2^ ;  Insnrance,  ^=aZO ; 
Physicians  and  'Surgeons,  4=»11. 

I.  FOB  OOOUFATIONS  AND  PRIVI- 
rEOES. 

«=5»6  ^lo.)  Municipal  Code  of  CSty  and  Conn- 
^  of  Denver,  c.  16,  art  2,  {  747,  prescribing 
license  fees  for  the  keeping  of  do^s  and  pctuu- 
ties  for  failure  to  pay,  is  constitutional,  as  such 
power  mny  be  delegated.— McPhail  v.  City  and 
County  of  Denver,  149  P.  257. 
®=37  (Utah)  A  city  ordinance,  requiring  license 
fees  in  different  amounts  for  peddling  or  solicit- 
ing foods,  provisions,  or  ordinary  articles  for 
household  use,  held  discriminatory  within  Comp. 
r>aw8  1907,  t  206,  subd,  87.— Park  City  v.  Dan- 
iels, 140  P.  1094. 

A  city  ordinance,  imposing  a  license  fee  for 
peddling  provisions,  articles  of  graeral  mer- 
chandise, and  articles  for  household  use,  held  in- 
valid under  Comp.  Laws  1907, 1  206,  subd.  87,  as 
discriminating  in  favor  of  local  merchants.- Id. 

While  city  authorities  may  i-  'pose  license  and 
occupation  taxes  and  make  rea.soiiahle  olaasiflea- 
tiona  for  such  purpose,  such  fees  and  taxes  must, 
under  the  express  terms  of  Comp.  Laws  1907, 
i  206,  subd.  87,  be  uniform  in  respect  to  the. 
class  upon  whicfa  they  are  imposed.— Id. 

A  cil7  ordinance,  requiring  a  $100  license  fee 
for  peddling  "wares  and  merchandise  oi  a  sen- 
eral  character"  and  a  fee  of  $7  for  peddling 
"small  BTtlclea  few  household  use,"  Aeld  d]»- 
criminatory  becanse  of  uncertainty  of  terms. — Id. 

LIENS. 

See  Covenants,  «=>46  ;  Estoppel,  ®=>n6 ;  Inn- 
keepers, «=»3:  Judgment,  «=3785;  Logs  and 
Logging,  4=328;  'Slechanics'  Liens;  Mines 
and  Minerals,  <^112,  U7. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Criminal  Law,  4s» 
1069;  Taxation,  «=:»805. 

n.  COMPUTATION  OF  PERIOD  OF 
LIMITATION. 

(B)  Perfornaaace  of  Condition,  Demand, 
and  Notice. 

4=366  (Okl.)  Where  a  contract  bound  the  pur- 
chaser on  demand  to  set  apart  and  convey  lots 
as  part  of  the  price,  held  that  the  statute  of 
limitations  did  not  begin  to  run  until  a  demand 
and  failure  to  comply'  therewith.— Kee  v.  Bat- 
terfield,  149  P.  243. 

m.  AOHNOWIiEDOBffENT.  KBW 
PROMISB,  AND  PABT 
FATMENT. 

4=3 1 63  (Colo.App.)  Where  eccledastical  au- 
thorities disallowed  priest's  claim  under  alleged 
agreement  with  bishop,  but  (Urected  bishop  to 
pay  priest  an  unnuity,  held,  that  amounts  so 
paid  could  not  prevent  running  of  limitations 
aRainst  an  action  on  the  agreement— Culkiu  T> 
Matz.  140  P.  270. 
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«=»l«3  (Okl.)  Uuder  Bev.  Laws  1910,  |  4663, 
an  action  on  a  note  on  which  a  payment  made 
two  years  before  was  Indorsed  is  not  barred  by 
limitations^BoBera  T.  HaH,  149  P.  87S. 

LIMITATION  OF  LIABILITY. 

See  earners,  «=»160,  21& 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LOCAL  OPTION. 

See  lotozicatiDK  Ijquors,  ®=336. 

LOGS  AND  LOGGING. 

See  Appeal  and  Error,  «s»1050;  Evidence,  ^ 
481 ;  Master  and  Servant,  «=»179.  189,  204, 
270,  278. 

<=»3  (Mont)  In  view  of  Rev.  Codes,  H  4424. 
4425.  4427,  4482,  4507,  4619,  deed  conreying 
growing  timber  and  right  of  way  over  land  to 
remove  such  timber  to  grantee's  beirs  and  as- 
signs held  a  conveyance  of  an  estale  of  inher- 
itance in  realty,  not  defeasible  br  grantee's  fail- 
ure to  remove  such  timber  witmn  a  reasonable 
time.— R.  M.  Cobban  Realty  Co.  r.  Donlan,  1^ 
P.  484. 

A  deed  convoing  fee-aimple  estate  In  timbw 
held,  in  view  of  Bev.  Codes,  f  4610,  not  to  ren 
der  the  grantee's  right  defMsible  by  his  failure 
to  remove  the  timber  within  a  reasonable  time 
merely  because  deed  contained  a  right  of  entir 
anlimited  as  to  time. — Id. 

Where  plaintiff,  in  conveyinf  land,  acepted 
therefrom  growing  timber  which  he  had  pre- 
viously conveyed  to  another,  upon  failure  of  the 
grantee  of  such  timber  to  remove  within  a  rea- 
stmable  time,  tbua  defeating  bis  r^ht  thereto, 
the  grantee  of  the  land  could  not  make  avail  <n 
the  defeasaace.~Id. 
®=>8  (Or.)  The  measure  of  damages  for  breach 
of  a  logging  contract  is  the  difference  between  tbe 
contract  price  and  the  price  of  other  logs  at  the 
point  of  destination,  or  if  none  could  be  there 
obtained,  the  price  of  Iorb  at  the  nearest  mnnt, 
phis  transportation.— WUliams  t.  Pacific  Sure- 
ty Co.,  149  P.  524. 

$=>28  (Idaho)  A  claim  of  lien  on  sawlogs  held 
not  void  as  to  one  of  the  parties  thereto,  though 
it  was  not  filed  with  or  recorded  by  the  lum- 
ber inspector  as  provided  by  Rev.  Codes,  $  150D, 
wliere  it  was  valid  in  all  other  respects. — 
Schulta  T.  Bosa  Lake  Lumber  Ca,  149  P.  120. 

LUNATICS. 

See  Insane  Persons. 

MAINTENANCE. 

Sea  CSiamperty  and  Maintenance. 

MALICE. 

See  Homicide.  «=>180;  Libel  and  Slander,  «s> 
100. 

MALICIOUS  PROSECUTION. 

V.  ACTIONS. 

^==f7\  (OkL)  What  constitutes  i|robable  cause 
is  a  question  of  law,  and  submisiiion  of  audi 
questioD  to  the  jury  is  error.— Dunuington  T. 
toeser,  149  P.  116L 

Where  evidence  has  l>een  introduced  on  prob- 
able cause,  the  court  should  submit  its  credibil- 
ity to  the  jury,  with  instructions  that  certain 
facts  do  or  do  not  amonnt  to  probable  cause. 
-Id. 

MALPRACTICE. 

See  Physicians  and  Surgeons,  4s»l& 


MANDAMUS. 

See  Animali^  ^a>32;  Appeal  and  Error.  «9 
117a 

I.  KATUBE  AHD  OBOUITIMI  HI  OEH- 
XKAX.. 

^9 1 5  (Okl.)  In  an  action  for  mandamoa  to 

compel  the  call  of  a  directors'  meeting  to  re- 
move the  president  as  manager,  it  is  no  defease 
that  the  corporation  has  no  right  to  rcmoTS 
him.— Gumminga  t.  State,  149  P.  864. 

n.  SUBJECTS  AITD  FUIIFOSBS  OF 

BELIEF. 

(A)  Acts  ud  ProeeedlBc*  of  ComrtM, 
Jvdaces,  and  Jndlolal  OSeera. 

<8=35l  (CaLApp.)  Under  Civ.  Code,  !  132,  htld, 
that  mandamus  might  issue  at  instance  of  plain- 
tiff  to  require  che  court  to  grant  final  decree  ot 
dlv<wce  after  one  yew  from  entry  of  Interlocn- 
tory  decree,  where  no  appeal  was  taken.— KeweU 
V.  i^uperior  Court  of  Califoroia  in  and  for  Los 
Angelea  County,  149  P.  998. 

Under  Civ.  Code,  I  132,  held,  that  mandnmis 
will  not  lie  to  compel  judge  of  superior  coort  ta 
rater  final  decree  of  divorce  whtfe  appeal  from 
interlocutory  decree  was  prading. — Id. 

(O  Aeta  nd  PvoOMdlBsa  of  Frivato  Oo»- 
ponitlona  aad  IndtTldulS. 

«=9l27  (Okl.)  Mandamus  will  lie  to  compel  the 
president  of  a  corporation  to  call  a  special  di- 
rectors' meeting,  where  the  neceaaary  demand 
has  been  made  aa  provided  by  the  by-laws.— 
Cummings  t.  State,  149  P.  804. 

m.  jmaBDicTioK.  pbooeedihcui, 

AHD  RELIEF. 

<t=s»l54  (Okl.)  A  motion  to  quash  an  alterna- 
tive writ  of  mandamus  will  be  sustained  where 
the  petitloDer  fails-  to  comply  with  Supreme 
Court  rule  14,  rcQuiriug  affidavit  showing  wh^ 
.  action  la  brou^t  in  Supreme  Court. — CMisoh- 
dated  School  Diat  No.  2,  I^wnee  Conn^  t. 
Meyer,  149  P.  129. 

«8=>  164  (Colo.)  An  answer  In  mandamus  to  com- 
pel tbe  transfer  on  the  corporation's  books,  of 
corporate  stock  bought  by  plaintiff  from  her  hus- 
band, held  to  state  a  good  defense,  where  it  set 
up  a  contract  binding  the  husband  to  not  trans- 
fer the  stock,  and  in  effect  stated  that  plaintiff's 
holding  was  nominal  only.— CoiA  Ry.  iSignal  Co. 
V.  Buclt,  149  P.  96. 

^187  (Wash.)  Begerdlesa  of  the  tiUe  of  the 
proceedings,  an  order  requiring  tbe  prosecuting 
attorney  to  institute  pruceedmgs  to  determine 
by  what  risht  a  corporation  was  about  to  ex- 
ercise banking  functions  is  one  in  mandamus 
and  appealable  under  Rem.  A  Bat.  Code,  f 
1033.— State  t.  Union  Savings  Bank  of  SpoksuM. 
149  P.  327. 

MANSLAUGHTER. 

See  Hconidde.  «sa6|  SL 


MARRIAGE. 


See  Appeal  and  Error,  ^3»781; 
Fraudulent  Conveyances,  «=>101; 
and  Wife. 


Divorce; 
Hnsbajid 


«=>ig  (Cal.)  Under  av.  Code,  i  66,  marriage 
of  female  minor  more  than  16  yean  old  without 
consent  oi  guardian  or  with  Us  consent  which 
he  had  no  authority  to  give  held  vatid.- la  re 
Ambrose,  149  P.  43. 

MASTER  AND  SERVANT. 

Bee  Death,  «ss>31;   False  Imprisonnient.  ^=> 
16;  Trial,  «ss>2e2;  Work  and  Labor. 
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n.  SEBVIOES  AKD  OOMPEKSATIOM. 
(B)  W»BM  and  Otb«r  R«mBK«ntlon. 

«5>70  (Cal.)  Under  10-year  contract  of  em- 
ployment, held  that  ttonns  on  profits  was  not  to 
be  deferred  until  the  end  of  ttie  term,  but  was 
to  be  allowed  npon  the  net  profits  as  ascertain- 
ed annually,  even  though  the  contract  was  en- 
tire In  respect  to  tfie  term  of  service. — Horton 
T.  Bemlllard  Brick  Co..  149  P.  818. 
^=>80  fCaL)  In  an  action  to  recover  bonns  or 
ware  of  profits  nnder  contract  of  employment, 
evidence  held  not  to  show  any  agreement  as  to 
the  method  of  making  inventories  or  any  custom 
as  to  depreciating  invAitories  which  bad  become 
a  part  of  the  contract.— Horton  v.  Remillard 
Brick  Co.,  149  P.  813. 
Svidence  h^ld  to  sustain  finding  that  net 

ftrofits  for  a  certain  year  were>'f74,806.OB,  be- 
ng  over  18  per  cent,  on  a  capital  stock  of  H08,- 
ler.-Id. 

in.  MASTER'S  UABILITT  FOR  IH- 
JVBXES  TO  SERVANT. 
CA)  nature  mm*  Kxtent  in  OeserBl, 

•s»8S  (Okl.)  Actionable  negligence,  anthorissing 
a  servant  to  recover  for  injuries,  involves  a  duty 
by  the  master,  a  failure  to  perform  the  duty 
and  injory  to  the  employ^  proximately  resulting 
frwn  sutch  failure.— St.  Louis  &  S.  F.  R.  Go.  v. 
Snowden,  149  P.  1083. 

«=»87  (Or.)  Employers'  Liability  Act,  {  1,  In- 
cludes hazardous  occupations  not  ennmerated  in 
the  first  part  of  the  section.— Yovovlch  v.  Falls 
City  Lumber  Co.,  149  P.  941. 

By  direct  provlsitm  of  Elmployers'  Liability 
Act,  f  6,  employer  was  liable  for  death  of  serv- 
ant killed  in  cutting  throuith  a  tree  by  direc- 
tion of  his  superior,  as  was  his  duty. — Id. 
«s>M  (Okl.)  A  servant  cannot  recover  for  in- 
juriea.  unless  there  is  a  causal  connection  be- 
tween the  master's  negliges  and  the  injuries 
receired.— St  Louis  &  S.  F.  B.  Ga  t.  Snowden, 
149  P.  1083. 

(B)  ToolBf  Mmofclaerj'*  Appll«iiees»  mmA 
Places  for  Work. 

«is>(O0  (Or.)  Employer  held  bound  to  use  rea- 
sonable care  to  provide  docile  animal  for  em- 

£loy«  aa  means  for  carrying  on  the  w<Mrk.— 
[ark*  T.  OolumUa  County  Lumber  Co.,  149  P. 
1041. 

^117  (Kan.)  Gen.  Rt.  :I900.  S  4676.  is  not 
complied  with  by  having  three  fddes  of  an  ele- 
Tator  shaft  inclosed  and  one  side  left  open,  if 
the  failure  to  inclose  the  one  side  causes  in- 
jury to  an  employ^.— Myrick  v.  Great  Western 
Wg.  Co.,  149  P,  702. 

•=>I24  (Or.)  An  appliance,  such  as  a  diain 
used  in  securing  logs  to  a  railruad  car,  that  has 
long  been  used  in  safety,  may  be  continued,  in 
use  without  imputation  of  want  of  care  to  the 
employer  thereby,  if  it  has  not  become  obvious- 
ly dangerous.— Kvansen  v.  Grande  Ronde  Lnmr- 
ber  Co.,  149  P.  1035. 

Purchase,  by  an  employer,  of  chains  to  secure 
logs  to  railroad  car,  from  a  reputable  manufac- 
turer of  chains  for  such  purpo^ie,  did  not  relieve 
him  of  his  duty  to  his  servants  of  inspection  by 
a  coropetent  person  as  to  the  fltaefls  of  the  ar- 
tldes  w  the  use.— Id. 

<Ei)  Pellow  Berruta. 

«=9i63  (Okl.)  Where  an  employe  Is  injured 
through  the  employer's  failure  to  fuminh  com- 
petent fellow  servants  snfficient  in  number,  the 
employer  to  liable. — Sulzberger  &  Sons  Co.  v. 
Hoover,  149  P.  887. 

4<s»l77  (Evi.)  An  employer  is  not  l^ble  for  In- 
Jbry  caused  to  an  «niuoy£  by  the  act  of  a  fel- 
low serroat.— Hiiler  v.  Armour  &  Cc  140  P. 
682. 

4s9|79  (OrJ  In  action  by  the  administrator  <tf 
a  ccTTR&t  of  lumber  company  operating  imilroad. 


killed  while  employed  on  train,  for  $7,500  dam- 
ages for  death,  the  defense  of  negligence  of  fel- 
low servant  held  available,  under  L.  O.  L.  { 
6946;  Employers'  Liability  Act  being  waived. 
— Rvajigeo  v.  Grande  Bonde  Lumber  Co.,  149 
P.  1035. 

<8=s>l89  (Or.)  By  direct  provision  of  Employers* 
Liability  Act,  5  2,  foreman  in  charge  of  lum- 
bering operations,  in  which  deceased  servant 
was  enraged,  was  the  agent  of  the  lumber  com- 
pany.—Yovovick  T.  Falla  City  Lumber  Co., 
148  P.  941. 

(F)  Risks  Assvmed  by  Servaat. 

«=9203  (Nev.)  Where  a  servant  is  employed  in 
performing  labor  which  necessarily  changes  the 
character  of  the  place  for  safety  as  the  WMfc 
progresses,  and  is  consequently  Ukely  to  be- 
come dangerous  at  any  time,  he  assumes  the 
risk.— Zelavin  v.  Toaopah  Belmont  Develoi^- 
ment  Co.,  149  P.  188. 

9=»204  (Kan.)  Under  the  federal  Employers' 
Liability  Act,  heldj  that  a  fireman's  assnmption 
of  risk  through  his  contributory  negligence  in 
not  seeing  a  danger  light  at  an  open  switch 
conld  not  preclude  him  from  racovenng  for  in* 
juries  from  a  collision  due  to  the  switch  be^ 
negligently  left  open.— Hackney  v.  Missouri,  K. 
&  T.  By.  Co.,  149  P.  421. 

"8=>204  (Okl.)  Under  the  federal  Empioyerrf 
Liability  Act,  the  common  law  regarding  a»- 
sumptioD  of  risk  applies,  except  where  the  car- 
rier violated  a  aafety  atatute.— St.  Louia  &  S. 
F.  B.  Co.  T.  Snowden,  149  P.  1083. 
®=s>204  (Or.)  In  action  by  the  administrator 
of  a  servant  of  lumber  company,  operating  rail- 
road, for  $7,500  damans  for  death,  defenses  of 
assumption  of  risk  held  available,  under  L.  O. 
L.  f  8946,  Employers'  Liability  Act  being  waiv- 
ed.—Evaneen  V.  Grande  Bonde  Lnmber  Co.,  140 
P.  1065. 

€=>204  (Or.)  The  Employers'  Liability  Act  fO)- 
rogates  the  doctrine  of  assumption  of  risk  in 
actions  coming  within  its  scope.— Marks  v. 
Columbia  County  Lumber  Co.,  149  P.  1041. 
•S=»2I7  (Kan.)  Where  an  employ^  continues  to 
work  at  a  place,  the  dangers  of  which  are  open 
and  known,  without  making  any  complaint  or 
suggestion  concerning  such  dangers,  he  assumes 
the  risk  connected  with  bia  work.— Miller  v. 
Armour  &  Co.,  149  P.  682. 

(G)  Contributory   Negrllflrence   of  SnrTant. 

$s»226  (Kan^  In  an  action  nnder  the  factory 
act,  contributoiT'  ne^digence  is  not  a  defense. 
— Myrick  V.  Great  Western  Mfg.  0>.,.149  P. 
702. 

In  an  action  nnder  the  factory  act  for  in- 
juries from  being  struck  by  a  descending  freight 
elevator,  held  no  defeuse  that  it  was  the  duty 
of  plaintiff  and  otber  employ^  to  replace  panda 
used  as  elevator  sides  ana  lemoved  from  the 
shaft  for  a  apedflc  purpose.— Id.  ' 

(B)  Actions. 

©=>250%  [New,  voL  16  Key-No.  Series] 

(Ariz.)  Under  0)nst.  art.  18,  §  8,  requir- 
ing enactment  of  a  Workmen's  Compensation 
r^aw  (Civ.  Code  1913,  tit  14,  c.  7),  held  that, 
where  employ^  did  not  consent  to  the  compensa- 
tion thereby  provided,  his  perstmal  representa- 
tive had  no  action  thereunder,  bat  ooly  actioa 
fur  wrongful  death,  under  Civ.  Code  1018,  tit. 
23,  or  Employers'  Liability  Act  (Cfvj  Code  1918, 
tit.  14,  c.  6).— Behringer  v.  Inaplratloil  ConacA 
Copper  Co.,  149  P.  1065. 
«=»25B%  lN«w,  vol.  16  Key-No.  Series) 

(Cal.)  Provisions  of  Workmen's  Compen- 
sation Act  April  8,  1911  (St.  1911,  p.  796), 
relntinx  to  review  of  awards  and  orders  of  In- 
dustrial Accident  Board,  held  not  to  prevent 
onployer'a  aimlleation  to  Supreme  Court  to 
ezercise  Its  original  jurisdiction  by  way  of  eer- 
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tiorari.— -Great  Western  Power  Co.  v.  Pills- 
bury,  149  P.  35. 

Finding  on  conflictiiig  evidence  fay  Industrial 
Accident  Board,  acting  under  Workmen's  Oom- 
pensation  Act,  ketd  not  reviewable  by  writ  of 
review. — Id, 

Whether  finding  that  accident  to  employ^  was 
caused  by  liia  "willful  misconduct,"  within  St 
1911,  p.  706,  I  8,  BO  as  to  sustain  award,  Md 
to  go  to  jnrisdictioB  of  Indnstrial  Accident 
Board,  whoa©  powers  were,  by  St.  1913,  p.  950, 
rested  in  commission  created  by  St.  1013,  p. 
1!79,  and  reviewable  on  certiorari  from  Supreme 
Court.— Id. 

«»250%  [New,  vol.  16  Key-No.  Series] 

(Oal.)  Bringing  by  injured  eniploy^  of 
action  in  superior  court,  the  employer's  demur- 
rer to  the  complaint  being  sustained,  held  not  a 
final  election  by  Buch  employ^  to  pursue  his 
common-law  remedy  excluding  jurisdiction  of 
the  Industrial  Accident  Board  to  award  com- 
pensation under  the  Industrial  Compensation 
Act.— San  Francisco  Stevedoring  Co.  v.  Pills- 
bury,  149  P.  586. 

Under  Act  April  8,  1911  (St  1911,  p.  796)  S 
3,  providing  compensation  for  accidental  inju- 
ries to  employ^  failure  of  experienced  lineman 
to  use  gloves  required  and  ready  for  use  held 
"willful  misconduct,"  so  that  board's  award 
was  not  supported  by  its  findings  of  fact,  and 
would  be  annulled.— Id. 

«»250%  [New.  vol  16  Key-No.  Series] 

(Kan.)  The  rule  for  measuring  compensa- 
tion for  partial  incapacity  under  the  Workmen's 
Compensation  Act  is  prescribed  in  section  12, 
while  the  limitationB  as  to  the  amonnt  are  fixed 
by  section  11.— Boberts  r.  Charles  Wolff  Pack- 
ing Co.,  149  P.  413, 

Where  plaintifiE's  average  earnings  were  $12 
per  week  oefore  an  accident  and  $o  thereafter, 
held,  that  his  compensation  would  be  $4.50  per 
weeK. — Id. 

The  provisions  of  the  Workmen's  Compensa- 
tion Act  relative  to  allowing  redemption  where 
the  payments  are  periodical,  and  allowing  an 
employ6  to  obtain  judgment  tor  80  per  cent  in 
case  of  doubt  as  to  the  security,  held  inap- 
plicable, where  the  court  enters  judgment  for 
a  lump  sum  in  the  first  instance. — Id. 

By  its  acta  and  statements,  held,  that  an  em- 
ployer waived  an  employe's  failure  to  make  a 
claim  for  compensation  within  the  three  moaths* 
period. — Id. 

«=»256  (Okl.)  Where  the  facts  bring  the  case 
within  the  federal  Employers'  Liability  Act,  the 
provisions  of  that  act  need  not  be  expressly  re- 
ferred to  in  the  pleadiDf;s.—St  Louis  &  8.  F, 
K.  Co.  V.  Snowden.  149  P.  1083. 

^=3256  (Or.)  A  complaint  alleging  injuries  to 
coal  mine  employ^  by  explosion  in  the  mine  at 
such  depth  as  to  render  work  therein  inherently 
dangerous  held  to  state  a  cause  of  action  under 
Bmplqyera'  Liability  Act.— Baiba  t-  Coos  Bay 
Coal  &  Fuel  Co..  149  P.  040. 
«=s>256  (Or.)  Conplaint  for  death  of  employ^ 
cutting  a  tree  falling  on  wires  attached  to  an- 
other tree,  hj  reason  of  whidt  tbe  latter  brdte, 
falling  on  him,  states  a  cause  of  action  under 
Kraployers*  Liabtlity  Act — Niemi  v.  Stanley 
Smith  Lumber  Co..  149  P.  1033. 

4s9»264  (Kan.)  Proof  that  whenever  the  eleva- 
tor was  not  in  use  the  shaft  was  inclosed,  but 
not  inclosed  when  the  elevator  was  in  use,  and 
that  plaintiff  was.  injured  when  it  was  not  in- 
closed, held  not  at  variance  with  an  allegation 
that  the  shaft  was  uninclosed  in  violation  of 
Gen.  St.  1909,  I  4676.— Myrick  v.  Great  West- 
ern Mfg.  Co.,  149  P.  702. 

#=»265  (Idaho)  Ibe  burden  held  on  the  plain- 
tiff cmptay4  to  prove  that  tlte  unsafe  and  un- 
Boitable  initnunent  furnished  him  was  the 
proximate  cause  of  his  injury.— Antler  v.  Cox, 
140  P.  731. 

Where  the  injury  to  a  servant  might  have  re- 
iolted  from  either  of  two  caiuaB,  burden 


was  on  plaintiff  to  prove  that  tbey  resolted 
from  the  cauae  for  wnich  defendants  were  re- 
sponsible.— Id. 

®=>270  (Nev.)  In  a  miner's  action  for  injuries, 
rules  posted  at  the  mine,  several  months  after 
the  injury,  by  the  state  mining  inspector,  were 
not  admissible  in  evidence  by  the  mere  fact  that 
they  were  similar  to  the  ones  posted  by  defend- 
ant before  the  injury.— Zelavin  v.  Tonopah  Bel- 
mont Development  Co.,  149  P.  ISa 
€=>270  (Or.)  In  an  action  for  the  death  of  a 
logging  company's  servant  by  breaking  of  a 
chain  on  a  logging  train,  testimony  of  defend- 
ant's lo^ng  and  railway  superintendent  that 
the  break  was  the  only  one  that  had  occurred 
in  his  experience  was  admissible.— Evansen  v. 
Grande  Ronde  Lumber  Co.,  149  P.  1085. 
®=s>270  (Or.)  Bvidence  of  conditim  of  places 
and  ways  a  few  days  after  the  accident  wa» 
admissible  in  connection  with  a  ahowinc  that 
the  situation  had  remained  unchanged^Harks 
V.  Columbia  Ooonty  Lumber  Co.,  140  P.  1041. 
4=»278  (Or.)  In  an  action  for  death  of  an  em- 
ploy4  on  a  logging  company's  train,  evidence 
held  BuSicient  to  support  finding  that  company 
was  not  negligent  as  charged. — Evansen  v. 
Grande  Ronde  Lumber  Co.,  149  P.  1035. 
«=>285  (Kan.)  Where  two  acts  of  negligence  bj 
different  employes  contribute  to  a  train  collision, 
one.  of  the  acts  is  not  sb  a  matter  of  law,  the 
sole  proximate  cause.— Hackney  v.  Missoun,  K. 
&T.  Ry.  Co.,  149  P.  421. 

^=»286  (Or.)  Under  evidence  warranting  a 
finding  either  that  an  employe's  injury  was  due 
to  defendant's  negligence  or  to  a  cause  in  re- 
spect to  which  it  was  not  at  fault  a  nonsuit  was 
properly  denied. — Hartman  v.  Oregon  Electric 
Ry.  Co.,  149  P.  803. 

«=s>286  (Or.)  Whether  work  conducted  by  an 
employer,  in  which  an  employ*  is  killed  or  In- 
jured, involved  risk  or  danger,  is  a  proper  ques- 
tion for  the  jury.— TovoTich  v.  Falls  City  Lum- 
ber Co..  149  P.  941. 

Whether  deceased,  killed  by  springii^  of  tree 
which  he  had  cut  through  by  direction  of  Us 
foreman,  was  engaged  in  a  hazardous  employ- 
ment Involving  danger  to  him,  within  the  Em- 
ployers' Liability  Act  for  the  jury.— Id. 
4s>286  (Or.)  E^vidence  held  to  carry  to  the  Jary 
goestion  whether  a  master  knew,  or  should  hare 
known,  the  diapoaition  of  a  horse  famiahed  to 
a  servant.— Marks  v.  Colombia  County  Lmnbw 
Co.,  149  P.  1041. 

«s»287  (Okl.)  Whether  an  employe's  injary  is 
due  to  negligence  ot  tbe  employer  in  failing  to 
himiidi  competent  fellow  servants  suificient  in 
number,  or  to  some  other  cause,  is  for  the  Jury, 
where  there  is  any  evidence  tending  to  support 
such  cause  of  action. — Sulzberger  &  Sons  Go. 
Hoover,  149  P.  887. 

®=»288  (Okl.)  In  an  action  for  Injuries  to  an 
employ^  of  an  interstate  currier,  where  the  evi- 
dence was  undisputed,  and  the  injury  did  not 
result  from  a  violation  of  tbe  safety  act  the 
employe's  assumption  of  risk  is  a  question  of 
law.-  8t  Louis  &  8.  F.  R.  Oo.  Snowden,  149 
P.  1083. 

4=3289  (Nev.)  In  a  miner's  action  for  injuries 
from  a  falling  rock,  evidence  held  to  make  the 
question  as  to  whether  he  himself  loosened  it 
one  for  the  jury. — Zelavin  v.  Tcnopah  Belmont 
Development  Co.,  149  P.  188. 
<&=>293  (Okl.)  It  is  not  error  to  diarge  that  • 
master  uvuBt  provide  a  suitable  and  a  reaaoo- 
ably  safe  working  place.— Chickasaw  Compress 
Co.  V.  Bow,  149  P.  1166. 

«=>297  (Mont)  Under  Rev.  Codes,  »  6757, 
6758,  special  findings,  in  a  miner's  action  for 
Injories  by  a  premature  exidoalon,  that  plaUi- 
tlff  was  waro^  and  knew  tbe  kind  <rf  powder 
used  and  that  its  use  was  proper,  Aeld  to  re- 
quire judgment  for  defendant  notwithstanding 
a  general  verdict  for  plaintiff.— Johnson  t.  Butt* 
ASoL  Scott  Oopper  Ga,  140  P.  717. 
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IV.  T.TABTT.TTTEa  FOR  INJURIES  TO 
THIRD  PERSONS. 
(A)  Act*  mr  Oml»alon«  of  Servant. 

«=s>302  (N.M.)  A  Bcrvant's  act  is  vithio  the 
"coarm  of  employment"  xrbMa  Incident  to  the 
buidnesB  and  done  in  connection  therewith.— 
Childen  v.  Rontbern  Fim.  Go^  1^  P.  307. 
4=»302  (Wash.)  The  negligence  of  a  servant  in 
the  coarse  of  his  employment  is  imputed  to  his 
master,  who  is  liable  therefor— Mathis  t.  Gran- 
ger Brick  &  Tile  Co..  149  P.  3. 
^=>306  (N.M.)  A  master  is  liable  for  the  wfta> 
ton  and  malicious  acts  of  his  servant  committed 
in  tile  execution  of  bis  authority  and  within 
the  scope  of  his  ernxdoyment— Cliildera  t.  South- 
em  Pac.  Co..  140  P;  807, 

(B)  Work  •!  IndepanCamt  OMtrm«<»r. 

^^322  (Mont)  Tba  owner  (tf  a  building  can- 
not del^ate  to  an  Independent  contractor  his 
dtt^  to  take  proper  precajitions  in  making  re- 
pairs to  prevent  probaole  injury  to  nearby  build- 
incs.— A.  M.  Holter  Hardware  Go^  t.  Western 
Mortgage  &  Warranty  Title  Co.,  149  P.  489. 
4^»324  (Mont)  The  owner  of  a  building  who 
did  not  require  the  contractor,  who  repaired  the 
roof,  to  remove  the  waste  material,  Is  liable  for 
damages  caused  1^  the  negligent  leaving  of 
such  material,  so  that  it  was  blown  off  and  In- 
jured nearby  buildings.— A.  M.  Holter  Hard- 
ware Co.  V.  Western  Mortgage  &  Warrant 
Title  Co.,  149  P.  489. 

MEASURE  OF  DAMAGES. 

See  Damages,  «=>112. 

MECHANICS'  LIENS. 

See  Abatement  and  Revival,  4=s>76. 

L  NATURE.  GROmmS,  AND  8ITR- 
JEGT-MATTER  IK  OENERAL 

€=95  (Colo.)  Mechaaics'  lien  statatea,  being 
equitable  in  purpose  asd  remedial  in  nature,  are 
to  receive  a  liberal  construction,  and,  while 
there  must  be  subotantial  compliance  with  all 
material  requirements  of  the  statute,  mistakes 
not  intended  to  deceive  parties  interested  may 
be  overlooked. — Lowell  Hardware  Co,  t.  May, 
149  P.  881. 

II.  RIOHT  TO  UEH. 

(B!)  Snbcontraetors*    nnd  Contractors* 
Worlcraen  and  Materialmen, 

«=>g9  (Wash.)  Under  Bern.  &  Bal.  Code,  f 
1147,  a  notice  by  the  materialman  to  the  own- 
er of  the  building,  held  to  satisfy  the  require- 
ment of  Rem.  &  Bal.  Code,  i  1133,  that  such 
notice  state  that  a  lien  may  be  claimed.— Ebr- 
lich-Harrison  Go.  v.  Cusbman.  149  P.  708. 

m.  PROcixDHfos  to  ferfect. 

4=s>l22  (Colo.)  Under  mechanics*  lien  Uw  (Rev, 
St  1908,  I  402G},  service  of  lien  stateuieiit  con- 
taining name  of  reputed  owner  held  to  put  new 
company,  to  which  title  bad  been  transferred,  in 
course  of  reorgauization,  upon  inquinr  as  to 
substantial  matters  invulved.-~-Loweu  Hardware 
Co.  T,  May,  149  P.  831. 

^132  (CaKApp.)  Under  Code  Civ.  Proc.  i 
1187.  as  amended  by  St  1911,  p.  1316,  one  fur. 
nishing  materials  after  the  owner's  acceptance 
of  the  building  as  complete,  may  file  hi«  claim 
for  lien  within  30  days  after  ceasing  to  furnish 
materials.— Tost  v.  Koox,  149  P,  781, 
4=>I37  (Colo.)  Under  mechanics'  lien  statutes 
(Ber,  St  1908,  S  4033),  requiring  lien  statement 
to  contain  name  of  owner  or  reputed  owner, 
tien  statement  alleging  a  transportation,  tunnel, 
mining,  and  drainage  company  to  be  owner  and 
reputed  owner,  held  sufficient  although  that 


company  bad  transfmed  title  to'  another  com- 
pany  in  reorganization^— Lowell  Hardware  Co. 
V.  May,  149  P.  831. 

«=»I4I  (Cal.)  A  notice  of  a  aabcontractor*B 
lien,  eiving  the  name  of  the  contractor  and  stat- 
ing that  he  entered  into  a  building  contract 
with  the  subcontractor,  who  performed  the  con- 
tract which  is  set  out,  hel4  to  sufficiently  show 
the  person  to  whom  the  labor  and  materials 
were  (amisbed.— Prince  v.  Hill,  149  P.  C78. 
^s>\57  (Colo.)  Inclusion  of  claim  of  lien  for 
nonlienable  materials  held  not  to  vitiate  claim 
for  Henable  materials,  where  the  lienable  ma- 
terials could  be  e&$aiy  and  readily  separated 
from  those  which  were  not  lienable. — Lowell 
Hardware  Co.  v.  May,  149  P,  831, 

IV.  OPEBATIOK  AXD  EFFECT. 
(A)  Amount  and  Bxtent  of  Uen. 

«=»I64  (Cal.)  Under  Code  Qv.  Proc.  I  1183.  a 
subcontractor  cannot  recover  for  work  done  and 
materials  furnished,  a  sum  greater  than  the 
price  agreed  on  with  the  principal  contractor,— 
mice  T.  HUl,  149  P.  978. 

VH.  EHFORCEMEITT. 

^=>281  (Wash.)  In  an  action  to  enforce  mate- 
rialmen's liens,  evidence  held  sufficient  to  show 
that  statutorv  notice  mailed  by  plaintiff  was  ad- 
dressed to  tne  owner  at  his  street  number.— 
HiUyard  Lumber  Co.  r.  Codd,  149  P.  30. 
4s»309  (Wash.)  The  Supreme  Court  on  revers- 
ing a  judgment  against  the  claimant  of  a  me- 
chanic's lien,  and  directing  a  judgment  for  him, 
will  leave  it  to  the  trial  court  to  determine 
whether  to  enter  judgment  for  the  owner  against 
the  contractor,— JSbrlicb-Harrison  Co.  v>  Cush- 
man.  149  P.  708. 

Vm.  nrDEMNTTT  AGAINST  LTEKS.  ' 

^=»3I5  (Oal.App.)  A  bond  by  a  building  con- 
bnctor  conditioned  on  payment  of  liens  valid 
by  statutes  does  not  require  the  establishment 
of  liens  by  judgment  to  hold  the  surety  liable. 
— D.  H.  &  M.  X  Edwards  Co.  v.  Barry,  140  P. 
373. 

A  surety  of  a  building  contractor  authorizing 
the  owner  to  complete  the  building  and  settle 
all  claims  for  labor  or  material  authorized  the 
owner  to  adjust  legal  claims  whether  liens  or 
not— Id. 

An  owner  adjusting  claims  for  labor  or  ma- 
terial held  authorised  to  bold  the  building  con- 
tractor's surety  liable,  though  bis  representa- 
tive refused  to  co-operate  in  adjusting  claims. 

MEETINGS. 

See  Corporations,  «s>194. 

MILEAGE. 

See  Costs.  «s»184,  186w 

MINES  AND  MINERALS. 

See  Appeal  and  Error,  ^salOlO:  Master  and 
Servant.  ^=9256^  270,  289,  297;  Taxation, 
«s>40,  848. 

I.  PUBLIO  MINERAI.  LANDS. 
(B)  Iiocatlon    and  AcviilsHlon  ot  Claims. 

®=»2I  (AHz.)  a  mining  location  notice,  de- 
fective when  posted  and  recorded  because  fail- 
ing to  conform  to  Civ.  Code  1901,  par.  3241. 
may  be  amended  under  par.  3238.— Copper 
Queen  ConsoL  Mining  Co.  v.  Stratton,  149  P. 
389. 

®=>22  (Aris.)  A  mining  location  notice  la  a 
creature  of  statute,  and  when  recorded  is  con- 
structive notice  of  locator's  possession,  and  is 
a  step  to  make  a  perfected  location.— Copper 
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^|Men  CoDBol.  Minins  Co.  t.  Stratton,  140  P. 

A  mining  location  notice,  conforming  to  Civ. 
Code  1901,  par.  3232,  and  recorded  as  requited 
bv  paragraph  3234,  is  constructiTe  notiee  of 
cuimant  a  poasession. — Id. 

<8=>26  (Aris.)  Under  Bev.  St.  |  2824  (U.  S. 
Ocnnp.  SL  1913,  $  4620),  where  a  location  has 
been  abandoned,  a  notice  of  relocation  need  not 
state  that  It  Is  on  an  abandoned  location,  but 
where  a  location  is  located  as  abandoned  prop- 
erty under  Civ.  Code  liM)l,  par.  3241,  the  loca- 
tion notice  must  state  that  fact— Copi>er  Queen 
ConaoL  Mining  Co.  v.  Stratton,  149  P.  389. 
®:»3I  (Colo.)  The  owner  of  a  senior  claim  is 
entitled,  under  Rev.  St.  U.  S.  S  2336  (Oomp. 
St.  1813,  8  4644),  to  the  ore  lo  the  intersection 
of  a  Tela  apexing  on  Ills  claim  with  a  vein  apex- 
ing  on  a  junior  claim,— Esselst^n  t.  United 
States  Gold  Corporation,  14»  P.  93. 

n.  TnXB.  COKVEYANCES,  AND 

GOMTBAOTS. 
(C)  Iieues*  Ueenaect  ContrMta. 

®S974  (OU.)  In  an  assignment  ot  an  oil  lease 
subject  to  the  terms  and  conditicms  of  a  former 
lease,  the  words  "subject  to"  are  words  of  qual- 
ification, not  of  contract, — Cox  v.  Butts,  14!) 
P.  1090. 

An  assignment  of  a  one-eighth  interest  in  an 
oil  Iea.se  held  to  require  the  assignee  to  pay  only 
one-eighth  of  the  expense,  though  his  assignor 
paid  a  proportion  of  the  expense  double  bis  in- 
terest.—^d. 

m.  OPERATION  OF  MINES.  QUAR- 
RIES. AND  WELI.S. 

(C)  Rislita  Md  Llabllltle*  Incident  to 
Worklns. 

^=»1I2  (CalJtL[q>.)  Presumption  that  a  person 
working  in  a  mine  Is  the  agent  of  the  owner, 
created  by  Code  Civ.  Proc  {  1183,  is  rebuttable, 
and  one  working  in  a  mine  with  knowledge  that 
owner  will  not  be  liable  is  not  entitled  to  a 
lien  on  theory  of  agency.— Street  Hazzard, 
149  P.  770. 

Failure  of  owner  of  mining  property  to  file  for 
record,  as  required  by  St  1911,  p.  1318,  a  no- 
tice disclaiming  liability  to  men  woricing  on  the 
property,  held  not  to  affect  a  workman  having 
actual  knowledge  of  the  facta. — Id. 

A  miner  looking  to  one  having  an  option  for 
the  purdmse  of  the  property  for  compensation 
may  not  enforce  a  Uen  on  the  property  against . 
the  owner.^Id. 

^stl  17  (Cal-App.)  A  judgment  in  a  suit  to  en- 
force a  lien  for  work  on  mining  property,  which 
decrees  a  lien  for  the  work,  held  a  final  judg- 
ment, so  that  a  subsequent  judgment  is  a  nulli- 
ty.—Street  V.  Haizard.  149  P.  770. 

A  judgment  in  a  suit  to  enforce  a  lien  for 
work  on  mining  property  which  does  not  state 
the  amount  for  which  the  lien  is  decreed  is  un- 
certain, and  will  not  be  enforced, — Id. 

MISTAKE. 

See  Exchanm  of  Property,  4=s>4:  Judgment, 
4s>143:  Mechanics'  Liens,  ^3»6;  Berorma- 
tion  of  Instruments,  «s»45 ;  Xria^  <8»3iKiL 

MITIGATION. 

Sea  Damages,  «s>62. 

MODIFICATION. 

See  Appeal  and  Enor,  «=»1151 ;  IMrorce, 
303. 

MONEY  RECEIVED. 

See  Abatement  and  Bcvival,  €=353;  Action, 
«=»27;  Appeal  and  Error,  ®=9ll70;  Execu- 
tor* and  AdminlBtrators,  4=»431. 

^=*17  (Oolo.App.)  Under  a  count  for  money 
had  and  received  allegiDs  no  tpedfio  facts, 
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plaintiff  may  show  that  he  pat  money  into  a 
partnership  on  tlie  fraudulent  representation 
that  the  automobile  selling  agmcy  held  by  de- 
fendant was  good  for  a  year,  whan  It  wu  iw 
ocable  on  two  weeks'  notice. — Selkrexr  t. 
Thomas,  149  P.  273. 

4=9 1 9  (ColoApp.)  In  an  acUon  for  ratney  had 
and  received  in  that  plaintiff  put  money  into 
a  partnership  on  the  strength  of  a  representa- 
tion that  defendant  had  an  automobile  selling 
agency  good  for  a  year,  whether  the  representa- 
tion was  made,  and  whether  if  made  it  was 
waived,  held,  under  the  evidence,  for  the  jury. 
— Selkregg  v.  Thomas,  149  P.  273. 

MORTGAGES. 

See  Appeal  and  Error,  «s>327,  781,  872 ; 
Bankruptcy,  <8=^00 ;  Chattel  Mortgages ; 
Corporations,  «=al49;  Executors  and  Ad- 
ministrators, ^=>348;  Fraudulent  Convey- 
ances, Homestead,  «»118;  Insor- 
ance,  <3=^606;  Landlord  and  Tenant, 
290;  Taxation,  «=»40,  74. 

I.  REQUISITES  AND  VA£IDITT. 

(A)  iratave  mxA  ISsfletitlals  «f  CoaTerancaa 

■8=32  (Nev.)  Under  Civil  Practice  Act,  |  576, 
R  deed  ahaohite  in  form,  but  given  as  security 
for  a  debt,  ia  in  fact  a  mortgage.— Tori  v.  Phe- 
nix,  149  P.  180. 

<e=»32  (Or.)  A  conveyance  absolute  on  its  £ace. 
but  intMided  as  security  for  a  debt,  does  not 
operate  to  convey  title,  hut  is  only  a  mort- 
gage.—Vincent  V.  First  Nat.  Bank  ai  Newbeiii 

149  P.  938. 

^=»37  (Cat.App.)  Parol  evidence  la  admissible 
to  show  that  a  deed  absolute  in  form  is  a  mort- 
gage.—Golden  V.  Fischer,  149  P.  707. 

(O)  BxeentlOB  ud  Dellv-ery. 

4=s>74  (Cal.App.)  Where  a  mortgnere  securing  a 
note  was  delivered  upon  its  execution,  there  is  a 
presumption  of  law  that  the  note  was  delivered 
contemporaneously^— Bock  Bidge  Park  Co.  t. 
Wells.  149  P.  792. 

m.  OONSTRUOTION  AND  OPERA- 
TION. 

(B)  Putloa  and  Debts  w  Uahllfltles 

omred. 

^9125  (OkL)  An  agreement  In  a  mortgage  to 
pay  an  attorney's  fee  on  foreclosure  is  a  con- 
tract, an<I  not  a  penalty.— Oourl«y  v.  Williams, 
149  K  229. 

V.  ASSIONHSNT  OF  MORTOAOB  OB 
DEBT. 

^»226  (Or.)  Complaint  in  action  alleging  com- 
veyance  absolnto  on  its  face  to  be  a  mortgage, 
and  asking  for  damages  because  of  conveyance 
by  mortgagee,  hM  to  state  no  cause  of  action, 
the  attempted  conveyance  by  mortgagee  having 
no  effect  on  mortgagor's  title.— Vincent  v.  Fint 
Xat.  Bank  of  Newberg,  149  P.  938. 

VX.  TRANSFER  OF  PROPERTY  MORT- 
OAOED  OR  OF  EQUITY  OF 
REDEMPTION. 

•=>292  (Kan.)  Where  the  purehaasr  of  mort- 
gaged property  assumes  the  mortg^e,  the  mort- 
gagor, wiUiout  having  paid  the  deficiency  judg- 
ment, may  recover  from  him  the  amount  unpaid 
after  the  sale  of  the  property  <»  foredosuro. — 
Morlan  t.  IxKih,  149  P.  431. 

TIL  PAYMENT    OR  FERFORMANCB 
OF  CONDITION.  RELEASE, 
AND  SATISFACTION. 

«=3312  (Kan.)  Oen.  St.  1909,  1  6202,  authoria- 
ing  a  mortgagor  to  recover  $100  tor  r^nsal  to 
enter  satisfaction  of  tbe  mortgage,  heU  not  vio* 
lative  of  Craut.  ait  6,  |  0^  providinc  that  pear 
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altirt  shall  Iw  applied  to  mpjtoH  of  Bchools.— 
Uviek  T.  Piqua  State  Bank,  149  P.  676. 

X.  FORECLOSUBE  BT  ACTION. 
(F)  PleadlnB  and  JEBvldenoe. 

4»449  (CaLApp.)  Complaint  in  action  to  fore- 
close mortgage  held  to  show  ownership  at  the 
time  of  Oie  execution  of  the  note  and  mortgage, 
so  that  it  was  not  necessary  to  directly  allege 
delivery  or  that  plaintiff  owned  the  note  at  the 
time  it  exercised  its  option  to  declare  it  payable, 
*-Bock  Bidge  Park  Go.      Wella,  149  P.  782. 

(N)  Fees  and  Oast*. 

i^=>58l  (Okl.)  A  aom  certain  provided  for  in  a 
moptgage  as  an  attorney's  fee  will  be  deemed 
reasonaUe,  unless  extravagantly  large  or  ex- 
tortionate.—Ooorley  V.  WiUiama,  149  P.  229. 

A  provision  for  a  fee  of  $800  on  foreclosure 
of  a  mortgage  Cor  S3,000  ket4  not  exoessive  as 
a  matter  of  Jaw^Id, 

MOTIONS. 

See  Pleading,  «»343^54. 

MOTORCYCLES. 

See  Hifhways,  «=s»18e. 

MUNICIPAL  CORPORATIONS. 

See  Accord  and  Satisfaction,  Cs»10;  Bridges, 
4s»7;  Oertiorari,  ^=>4;  GomproDilae  and 
Settlement.  «»6 ;  Counties;  Crlmlna]  Law, 
«=»304;  Electious,  «=>328:  Eminent  Do- 
main, «=»76.  84,  101.  171,  177,  2U.  262,  271; 
Evidence,  ^=>1;  Francbiaes,  ^=>2;  Fraud, 
4»1S,  22,  25;  Injunction,  ^^77:  Licenses, 
«8=>6;  Railroads^  «=>246;  Schools  and 
School  Districts;  Statates,  «»90;  Street 
Railroads;  Watera  and  Water  Conrses. 
196,  224. 

I.  CREATION,  AI.TERATIOM.  EXIST- 
£MO£.  ANO  I>ISSOj:.UTXON. 

(A)  laeorvovatlo*   and   laeldeata  of  Bx- 
lateaoe. 

«S3|2  (Aris.)  Under  Glv.  Code  1913,  par.  1^, 
the  iMiard  of  county  supervisors,  on  considering 
a  petition  for  the  incorporation  of  a  town,  is 
not  required  to  give  any  notice  of  the  petition 
or  any  hearing  thereon. — Faulkner  v.  Board  of 
Sup'rs  of  Gila  County.  149  P.  382, 

A  snit  by  residents  and  taxpayers  of  a  town 
to  test  the  validity  of  its  incorporation  on  peti- 
tion to  the  board  of  supervisors,  should  take 
such  form  as  to  allow  the- town  to  appear  and 
defend. — Id. 

«^I2  (Kan.)  Gen.  St  1909,  }  1511.  *cid  to  au- 
thorize the  county  commissioners  to  determine 
whether  a  petition  to  Incorporate  a  city  of  the 
third  class  Is  signed  by  a  majority  of  the  elec- 
tors.—SUte  V.  Holcomb,  l^P.  684. 

<B)  Territorial  Extent  aad  BalidWIafonB. 
Aaaexatloa.  CaaaaUdatloa,  and  . 
DIvlslaa. 

«=>29  (Idaho)  Taws  1899,  109*  |  9,  pre- 
scribing what  land  shall  be  treated  aa  oontigoons 

to  u  city  ur  town,  for  purposes  of  annexation, 
keW  not  amended  or  repealed  by  Laws  1005,  p. 
391,  prescribing  the  metbod  for  annexing  adja- 
cent territora  to  cities,  towns,  or  villages.— 
Ssnders  v.  Oty  of  Coeur  D'Alene,  149  P.  290. 

That  a  railroad  right  of  way  200  feet  wide 
intervened  between  a  city  and  land  sought  to 
be  annexed  did  not  prevent  such  territory  from 
iM'ing  contiguous  territory  within  Laws  1809,  p. 
109,  f  0,  aathoriaing  annexation  of  territory.— 
Id. 

<t=»33  (Colo.)  On  petition  to  disconnect  terri- 
tory from  a  town,  defended  im  the  groaad  of 
maintenance  of  pubHc  atUitles  adjmniitt  the 
land  for  more  than  three  years  before  filing  of 


tbe  petition,  wMch  onder  Bar.  St.  1008.  i  6^ 
would  defeat  the  petition.  Judgment  for  peti- 
tioner held  against  the  nnoontroverted  evident. 
—Town  bf  lAney  t.  Bwing,  148  P.  619. 

<0)  Aaseadmaat*  Bepcalt  av  Fovteitara  oS 
Charter,  aad  Dlaaolatlen. 

^»48  (Kan.)  The  sufficiency  of  a  petition  toe 
an  election  to  be  called  under  Gen.  St.  1909,  | 
1241t  to  determine  whether  a  ci^  shall  abandon 
its  oommigrion  form  of  government^  depends 
on  the  nambtf  of  registered  voters  aucning  the 
same.— Coney  v.  City  of  Topeka,  149  P.  6^. 

A  petition  for  an  riection  to  determine  wheth- 
er oommission  firnn  of  government  sbMild  be 
abandoned,  onder  Gen.  St.  1909,  1 1241,  ihoold. 
under  section  1239,  he  retamed  to  the  peti- 
tioners if  insufficient. — Id. 

«S=j48  (Or.)  Under  Portland  CSty  Charter  1913, 
I  2S4,  the  prorisiona  of  the  former  charter  for 

Eublio  improvements  by  local  assessments  there- 
7  Mmtlnned  in  effect  as  ordinances,  are  not 
invalid  as  not  being  based  on  a  charter  provi- 
sion.- Bdiertson  v.  City  of  Portland  140  P. 
545. 

«=>48  (Or.)  Under  Portland  City  CSiarter  1913, 
I  284,  the  provUions  of  the  former  charter  in- 
cluding sections  400  sod  401,  relating  to  public 
improvemenbs  by  local  assessment  are  not  void, 
as  no  longer  based  on  authority  contained  in 
the  charter.r-Gity  of  Portland  v.  Blue,  148  P. 
548. 

An   appeal   from   reassessment  proceedings 

pending  when  Portland  City  Charter  1913,  S 
284,  went  Into  effect  changing  the  t>roTiBions 
from  charter  provisions  to  ordinances,  is  not  af- 
fected by  the  change^Id. 

n.  OOVERNMEITTAX.   POWERS  AMD 
FTTHOTIOKS  IIT  OHHERAL. 

(CaLApp.)  A  municipal  corporation  pos- 
sesses only  the  nowers  expressly  conferred  and 
the  powers  incidental  to  Ita  existence.— Bennett 
V.  Dmllard.  l49  P.  868. 

IV.  PROCEEDINGS  OF  GOUNCII.  OR 
OTHER  OOTERNINO  BODY. 

(B)  Ordlaaacea  aad  Br-Lavra  In  aeneral. 

«=»t08  (CaLApp.)  Under  a  city  charter  deal- 
ing with  the  initiative,  an  initiative  petition 
setting  forth  an  ordinance  in  ite  entirety  and 
two  alternative  propositi<His  held  ineffectual.— 
Bennett  v.  DruUard,  149  P.  36a 
«=»lll  (Or.)  Under  Const  art  4,  1  la,  relat- 
ing to  initiative  and  referendum  and  article  11, 
S  2,  relating  to  amendment  of  charters,  no 
municipal  ordinance  can  be  adopted  which  is 
not  within  the  power  granted  by  the  city 
charter,  though  the  ordinance  and  charter  are 
adopted  by  the  same  body.— Bobertson  t.  City 
of  Portland,  149  P.  545. 

«s»l22  (CaL)  Under  Oakland  City  Charter,  f 
53,  and  Code  av.  Proc.  f  459,  proof  of  all  the 
usual  formalities  of  the  passage  of  an  ordi- 
nance over  the  major's  veto  held  a  sufficient 
showing  of  publication  to  admit  the  ordinance 
in  evidence. — Barber  Asphalt  Paving  Go.  v.  Jur- 
gens.  149  P.  560. 

Defendant's  proof  in.  the  usual  manner  of  the 
existence  of  an  ordinance  preserved  in  the  city's 
records  as  the  act  of  ite  council,  purporting  to 
cast  upon  it  the  burden  of  paying  for  improve- 
ment cast  upon  the  person  denying  the  city's 
liability  the  harden  of  showing  facte  invalidat- 
ing the  ordinance.— Id. 

V.  OFFZOERS,  AOEHTSf  AXD  HMm 

(A)  Maalelval  OfBoera  la  Oea«ral. 

«=»I56  (Idaho)  Under  B,ev.  Codes,  f  7459,  a 
Tillage  trustee  may  be  removed  for  charging  and 
collecting  illegal  fees,  or  for  refusing  or  neg- 
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lecdng  to  perform  hia  official  dutiea.— CoUman 
T.  Wanamaker,  14»  P.  292. 

Th«  illegal  selHog  of  property  to  a  village  by 
a  trustee  thereof  and  collecting  of  pay  therefor 
held  not  collecting  "illegal  fees,"  within  Rev. 
Codes,  S  7459,  apecifying  the  grounds  for  re- 
moval of  oflicers. — Id. 

^»I39  (Idaho)  An  information  charing  that 
a  village  trustee  sold  certain  merchandise  to  bis 
village  and  collected  pay  therefor  heid  not  to 
charge  defendant  with  any  offense  for  which 
he  could  be  removed  under  Kev.  Codes,  $  7459. 
— CoUnian  v.  Wanamaker,  140  P.  292. 

An  information  chargii^  ^at  a  village  trus- 
tee allowed  illegal  claims  held  not  to  state 
sronnds  for  fais  removal  under  Rev.  Codee,  | 
7459,  where  it  did  not  atate  that  he  failed  or 
neglected  to  perform  an  official  duty.— -Id. 
«=s>l62  (Okl.)  The  law  would  not  imply  from 
the  conduct  of  the  parties  a  promise  by  a  city 
to  pay  extra  compensation  to  the  city  attorney 
for  alleged  extra  official  services  performed  by 
^e^a^omey.— Ohappell  t.  City  of  Newkirl^  149 

▼H.  OOKTRAOTS  IIT  OENXBAIi. 

«=»23(  (Idaho)  Rev.  Codes,  3  25S,  prohibiti 
ir.unicipal  officers  from  being  interested  in  any 
contract  made  by  them  in  their  official  capacity 
with  their  maoicipality.— Collman  t.  Wana- 
maker. 149  P.  292. 

XX.  PUBLIO  IMPROVEinSNTI. 

(A>  Power    to    Male*    lupro^mneBta  <nr 
Grant  Aid  Therefor. 

«=}266  (Gal.)  Yrooman  Act,  9  20,  providing  for 
a  ci^'a  acceptance  of  a  public  street,  with  the 
obU^tiOB  of  repair  and  improvement,  was  not 
affected  by  Cwut.  art  11,  {  0,  as  amended  in 

November,  1806,  freeing  cities  and  towns  in 
"municipal  affairs"  from  any  further  control 
by  general  laws.— Bartjer  Asphalt  Paving  Co.  v. 
Jurgens,  149  P.  660. 

(B)  Prellminftrr   ProceedinvH    tmA  Or<ll- 
nnncett  er  Resolutions. 

«s»323  (OkL)  A  suit  to  restrain  the  publica- 
tion  nnder  Ber.  Lawa  1910,  I  615^  of  a  resolu- 
tion declaring  that  a  ueceasit;  exiata  for  pav- 
ing, Acid  premature.— Pitser  r.  City  of  Pawnee, 

im  p.  201. 

(O  Comtraeta. 

4=>347  (Wash.)  Bond  of  street  improvement 
contractor  conditioned  as  required  by  Rem.  & 
Bal.  Code,  §  1159,  secures  rentals  for  donkey 
engine  used  on  the  work.— Is'ational  Lumber  & 
Box  Co.  T.  Title  Onaranty  ft  Surety  Co.,  149 
P.  16. 

^=^365  (Cal.)  Under  Vrooman  Act,  S  20,  pro- 
viding for  the  city's  acceptance  of  public  streets, 
and  io  view  of  Civ.  Code,  S  49S,  an  ordinance 
accepting  a  public  street  held  valid.— Barber 
Asphalt  Paving  Co.  v.  Jurgena,  149  P.  560. 

'X'he  fact  that  no  datum  plane  had  been 
adopted  by  the  city  of  Oakland  priw  to  its 
adoption  of  the  ordinance^,  accepting  an  avenue 
as  a  public  street,  with  liability  to  keep  it  im- 
proved, waa  immaterial  to  the  validity  ot  ita 
ordinance  of  acceptance.— Id. 

(El)  AaacMmeata  for  Beneata*  avd  SpeelM 
Taxea. 

®=»406  (Or.)  The  legislative  power  may  pro- 
vide alternative  methods,  concurrent  or  succes- 
sive, which  a  city  may  pursue  to  collect  taxes 
to  cover  cost  of  past  or  future  local  improve- 
ments.- Murray  t.  Ci^  of  La  Grande,  149  P. 
1019, 

^=»408  (Or.)  A  municipality  must  comply  with 
its  charter  to  confer  juTisdiction  to  levy  a  spe- 
cial improvement  assessment. — Murray  v.  City 
of  La  Grande,  149  P.  1019. 
«=3454  (Wash.)  Under  Lawa  1907,  pp.  323, 
380,  H  ao^  B8h  In  prooaeding  to  daterntea  dam- 


ages  from  change  of  grade,  heJd,  that  eminent 
domain  commimdoners  could  assess  benefits  to 
pay  such  damages. — City  of  Spokane  v.  Onstine, 
149  P.  1. 

«=»47l  (Wash.)  On  reference  to  eminent  do- 
main commission  to  assess  damages  agninst 
property  benefited,  held,  that  neither  the  court 
nor  the  commission  could  consider  damages  to 
property  sought  to  be  assesBed.— <jit7  oi  Spo- 
kane V.  Onstine,  1^  P.  1. 
«=9488,  489  (CaL)  Whm  a  city  by  ordinance 
had  accepted  an  avenue  ao  a  public  street,  and 
bad  the  right  to  order  its  improvement,  an 
abutting  owner  who  remained  silent  when  the 
work  waa  being  done,  and  presented  no  objec- 
tion vraa  not  estopped  from,  contesting  the  canr 
tractor's  right  to  collect  from  him  after  the 
work  was  completed.— Barber  Asphalt  Paving 
Co.  V.  Jurgens,  149  P.  660. 
95»5i4  (Or.)  Jjegidature,  by  act  subsegaent  to 
failure  of  local  benefit  aHeBBment  for  want  «t 
jurisdiction,  may  establish  new  procedure  ignor- 
ing former  want  of  jurisdiction. — Murray  v. 
Cija  of  La  Grande,  149  P.  1019. 

Where  a  street  improvement  is  made  without 
notice  required  hy  dty  charter,  a  reassessment 
authorisied  by  the  diarter  does  not  core  the  d» 
fecL-Id. 

•6=>5I4  (Wash.)  City,  after  assessing  benefits 
for  cost  of  street  improvemmt  without  includ- 
ing damages  from  change  of  grade,  held  author- 
ised by  a  later  proceeding  to  assess  benefita  to 
£a^  nich  damages.- City  ot  Sptrium*  r.  Onstine, 

^=9523  (Or.)  Grantor  who  paid  sewer  assesii- 
ment  as  agreed  with  grantee  held  not  entitled 
to  refund  under  charter  provision  and  ordinance 
for  payment  of  cost  of  sewer  by  dty.— Neer  t. 
City  of  Salem,  149  P.  476. 

Change  in  method  of  paying  for  sewer  by 
having  it  paid  for  by  the  whole  city  held  not  to 
entitle  grantor  who  had  paid  assessment  to 
refund. — Id. 

(P)  Bnf or  cement  of  Asaesamenta  and  Sj^e- 
olal  Taxes. 

«»538  (Okl.)  A  petition  against  city  officials 
to  restrain  the  collection  of  special  assessments 
for  street  improvements  is  insufficient,  where 
the  only  acts  remaining  are  to  be  perfurmed  by 
the  county  clerk  and  treaauier. — Ham  t,  Okla- 
homa City,  149  P.  868. 

X.  FOLIOS  VOWEH  AHD  HEGVI^A- 

TIOMS. 

(A)  DeleffattoK,  Bxtent,  and  Bxerelse  mt 

Power. 

^=3604  (Colo.)  The  regulation  of  dogs,  a  branch 
of  its  police  power  which  the  state  may  dele- 
gate to  a  city,  is  not  limited  to  dogs  running  at 
large,  but  extends  to  the  keepitu  of  dog&— Mc- 
rhaii  T.  City  and  County  of  Denver,  149  P. 
257. 

XX.  USE  AHD  BEOI7I4ATION  OF  PITB- 
LIO  rSJLCSM,  PBOPEBTT, 
AKD  WOKK8. 
<A)  Streets  and  Other  Pablta  Waya> 

®=>705  (Cal.App.)  Driving  on  wrong  side  of 
street  in  violation  of  ordinance  held  not  to  Im- 
pose liability  for  injuries,  unless  such  negli- 

fence  was  the  proximate  cause  of  the  injury.— 
taillargeon  v.  Myers,  149  P.  378. 
®=>705  (Kan.)  An  automobile  driver,  on  ap- 
proaching children  playing,  should  give  warning 
and  80  manage  his  car  that  the  children  need 
not,  to  avoid  injury,  exercise  the  care  that  adults 
are  expected  to  exercise.— RatcliSe  v.  Speitb, 
149  P.  740. 

^=a706  (CaLApp.)  In  action  for  injuries  in 
coUiaion  with  defendant's  automobile,  which 
was  on  the  wrong  side  of  the  street,  held,  that 
nonauit  could  not  properly  be  granted  for  lack 
t€  evfd«Ma  that  datuwanf  a  nagligenaa  wu  tlw 
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proximate  cause  of  tlie  Injury*— BalUargeon  T. 
SlTerB,  149  P.  87& 

Whether  boy  riding  bicycle  aod  injtired  in 
collision  with  automobile  was  negligent  MA  a 
question  for  the  jur^. — Id. 

In  action  for  injunea  in  coIllBion  between  an- 
bHQobile  traveling  on  the  wrong  Bide  of  the 
rtreet,  held,  that  it  coold  not  be  said,  as  a 
matter  oi  law,  that  the  injaries  resulted  fnnn 
an  unavoidable  accident— Id. 
<&=»706  (Kan.)  Under  the  evidence  in  an  action 
for  injuries  to  a  child  from  coUisitn  with  an 
aut<HnobIl«  on  the  street,  held,  that  the  ques- 
tions of  negligence  and  contributor;  negUgence 
were  for  the  jury.— RatcUffe  v.  Speith,  149  P. 

74a 

XII.  TORTS. 
(B)  Aetm  Omlaalons    of    Oflloars  or 

4=9751  (Wash.)  Under  Bern,  ft  Bal.  Code,  g 
7694,  and  ordinance  of  defendant  city,  such 
city  held  liable  for  injuries  to  plaintiff  by  the 
explosion  of  dynamite  cap  negligently  left  ex- 
posed by  the  servants  of  one  who  bad  con- 
traded  by  letter  with  city  to  dig  water  maina 
—Davis  T.  City  of  Wenatchee,  ll9  P.  837. 

Where  defendant  city,  because  of  the  invalid- 
i^  of  its  contract  for  street  work,  was  in  con- 
templation of  law  doing  the  work  through  the 
cra^actor's  servants  as  its  own,  it  waa  charged 
with  nodce  ot  the  negligence  ot  such  servants 
in  leaving  dynamite  in  the  street— Id. 

(€7)  Defects  of  Obstraotlona  In  Streets 
WLtkA  Other  Pamie  "Wmymt 

«»755  (Cal.)  St  1911,  p.  1115,  as  to  right  of 
sction  against  a  city  for  defectm  condition  of  a 
h^hway,  imposes  no  liability  on  It  for  nonac- 
tion, under  its  dlscretloaary  power,  with  respect 
to  building  a  bridge  where  a  street  intersects  a 
creek.— Coffey  v.  City  of  Berkeley,  149  P.  659. 
4=3762  (Kan.)  A  merry-go-roond  and  appurte- 
nances, permitted  to  be  on  the  street,  hrid  a 
public  nuisance  rendering  the  city  liable  for  in- 
jaries resulting  thereflrooi^Malenow  v.  Cib'  of 
Leoti,  149  P.  687. 

The  use  of  the  streets  by  a  merry-go-round 
with  the  assent  of  a  city  for  the  benefit  of  a 
commercial  club  held  an  invitation  to  the  public 
to  patronise  the  attraction  and  one  injured  by 
an  explosion  of  lubricating  glass  on  engine  may 
recover  of  city. — Id. 

^s»763  (Okl.)  A  municipal  corporation  musi 
use  ordinary  care  to  know  the  condition  of  its 
sidewalks  and  to  keep  them  in  a  reasonably 
safe  condition  for  ordinary  use.— Oity  of  Wood- 
ward V.  Bowder,  149  P.  138. 

A  city,  chargeable  with  knowledge  that  its 
sidewalk  is  unsafe,  must  use  ordinaty  care  to 
make  it  reasonably  safe  within  a  reasonable 
time.— Id. 

«=»766  (Wash.)  Defendant  city,  having  water 
main  trenches,  dug  with  knowledge  that  ex- 
plosives were  necessary  and  in  use,  held  guilty 
of  negligence  in  failing  to  exercise  reasonable 
care  to  avoid  the  negligent  abandonment  of 
explosives  on  the  street.— Davis  ?.  City  of 
Wenatchee,  149  P.  337. 

^>788  (Okl.)  Unless  a  city  has  itself  made  a 
ridewalk  unsafe,  it  is  not  liable  for  an  unsafe 
condition  of  which  it  has  no  notice.— City  of 
Woodward  v.  Bowder,  149  P.  138. 

A  dty  is  not  chargeable  with  negligence  in 
respect  to  a  defective  sidewalk  until  it  has  suffi- 
dMit  notice  that  the  sUewalk  is  not  reasonably 
safe.— Id. 

«se>790  (Okl.)  Notice  of  the  unsafe  condition  of 
a  sidewalk  is  properly  given  to  some  officer  or 
agent  of  the  city,  whose  duty  it  is  to  care  for 
streets,  and  not  ordinarily  to  a  marshal  or 
night  watchman  unless  such  duty  baa  been  spe- 
cially imposed  upon  him. — City  of  Woodward  v. 
Bowder,  149  P.  138. 


«8=>803  (Mont)  Where  a  traveler  does  not 
know  of  a  defect  in  a  highway,  be  has  the 
right  to  presume  that  the  city  has  discharged 
its  duty  and  need  not  keep  a  constant  lookout 
—Irving  V.  Town  of  Stevensville,  149  P.  4S3. 
4=9812  (Kan.)  Delivery  of  statement  of  claim 
to  the  city  clerk  at  his  residence  at  12:15  p.  m. 
on  the'last  day  of  the  four  months  allowed  held 
a  compliance  with  Gen.  »t  1909,  S  S70,  though 
the  clerk  did  not  take  the  notice  to  his  office  and 
stamp  it  until  the  next  day. — King  T.  City  ol 
ParsooB,  149  P.  699. 

4s>8l3  (Mont.)  Where  the  notice  of  injuries 
received  by  a  traveler  on  a  street  met  all  the 
requirements  of  the  statute,  additional  mat- 
ters should  be  treated  as  surplusage.— Irving  v. 
Town  of  Stevensviile,  149  P.  483. 
•S=>8I6  (Cal.)  A  complaint  against  a  city  for 
injury  to  a  traveler,  where  a  street  intersected 
a  creoc  with  no  bridge,  should  allege  it  totally 
failed  to  guard  against  accidents,  and  not 
merely  failure  to  maintain  signals,  lights,  or 
other  warnings.— Coffey  T.  Qty  of  Berkeley, 
149  P.  559. 

A  complaint  to  charge  a  city,  under  St  1911, 
p.  1115,  with  liability  for  injury  from  a  defec- 
tive street,  should  exonerate  the  officer  charged 
with  the  duty  fyt  repairing. — Id. 
4=)»8I6  (OkL)  A  petition  in  a  pedestrian's  ac- 
tion for  injuries  from  a  defective  sidewalk  Aeld 
not  subject  to  {teneral  demurrer,  where  it  al- 
leged that  the  city  unlawfully  and  negligently 
permitted  the  sidewalk  to  remain  unsafe,  open, 
and  unguarded.— City  of  Woodward  v.  Bowder, 
149  P.  138. 

«=»8I7  (iI<Hit)  Defendant  city  held  to  have  the 
burden  of  proving  contributory  negligence.— 
Irving  V.  Town  of  Stevensville,  149  P.  483. 
4=^819  (Kan.)  Svidenoe  in  an  action  against 
a  street  railway  cmnpany  and  a  city  for  wnmg- 
ful  death,  keta  to  show  that  a  raised  rail  of 
the  track  was  the  nroximatt  cause  of  the  acci- 
dent—Adams  V.  lola  Electric  By.  Co.,  149  P. 
700. 

That  no  witness  testified  directly  as  to  how 
long  tiie  defective  condition  of  the  street  had 
existed  did  not  preclude  the  jury  from  finding 
that  defendant  aty  had  notice  thereof,  where  it 
could  be  reasonably  inferred  from  the  evidence 
that  the  condition  had  not  recently  been  created. 
-Id. 

4=>82l  (Kan.)  The  queBtion  of  contributory 
negligence  held  for  uie  Jury,— Adams  T.  lola 
Electric  Ey.  Co.,  149  P.  700. 
®=382l  (OkL)  Under  the  evidence  in  a  pedes- 
trian's action  for  injuries,  held,  that  whether 
defendant  city  was  chargeable  with  notice  of  the 
unsafe  condition  of  the  sidewalk  was  for  the 
jury.— City  of  Woodward  v.  Bowder,  149  P.  138. 
4=»82l  (Wash.)  In  an  action  against  a  oity 
for  injuries  to  plaintiff,  a  boy  of  11,  by  the 
explosion  of  a  dynamite  cap,  the  question  of 
plaintiff's  contributory  negligence  in  holding  a 
lighted  fuse  with  such  cap  held  for  the  Jury, 
under  the  evidence.— Davis  v.  CSty  ot  Wen- 
atchee, 149  P.  837. 

(D)  Defeets   or   Obstraettons    ta  S«vver«, 
Drains,  and  Water  Coorses. 

4S3827  (Wasb.)  Where  water  leaked  from 
flnmee  maintained  by  the  city  above  the  pipes 
of  a  heating  plant,  causing  excessive  condensa- 
tion, the  injury  was  not  actionable,  as  it  re- 
sulted from  natural  conditiona.— Yakima  Cen- 
tral Heating  Co.  r.  Qty  of  North  Yakima,  149 
P.  341. 

xm.  FISOAI,  MAKAOEHEirT,  PUB- 
LIC DEBT.  SECURTtXES.  ANB 
TAXATIOIT. 
(O)  BoatAs  aad  Other  S«carltlM*aad  SIbIk- 
Ins  Fnads. 

•@=:»giO  (Idaho)  City  of  Oooding  held  to  have 
power  to  vote  bonds  to  purcbase  an  ndsting 
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bollding  for  a  city  hall.-^niomas  T.  Git7  «f' 

Gooding,  149  P.  1064. 

^s>&l7  (Kan.)  That  an  ordioance  preliminar; 
to  a  monicipal  bond  issue  did  not  provide  when 
it  should  take  effect  did  not  invalidate  it — C. 
W.  Smith  Electric  &  Ice  Co.  t.  City  of  Lamed, 
140  P.  704. 

<e=>9l8  (Cal.)  Where  the  issnance  of  bonds  by 
a  city  is  submitted  to  rote  to  comply  with 
Conat.  art  11,  t  18,  there  most  be  a  separate 
proposition  oa  toe  Imllot  for  each  distinct  par- 
pose  for  which  it  is  proposed  to  incur  indebted- 
ness, sbowinr  the  amount  desired  for  each, — 
Hartigan  v.  City  of  Los  Angeles,  149  P.  590. 

In  considering  whether  a  pn^sed  municipal 
bond  issue  was  for  two  distinct  purposes,  so 
that  the  election  authorizing  it  was  invalid  be- 
cause the  ballot  had  submitted  the  purpose  as 
single,  the  court  could  not  consider,  as  bearing 
on  the  question,  facts  not  allied  and  not  with- 
in its  cognizance  by  judicial  notice.— Id. 

Question  of  authorization  of  bond  issue  by 
the  city  of  Los  Angeles  for  the  completion  of 
an  electric  power  plant  and  the  construction  or 
acquisition  of  distributing  facilities  therefor 
held  properly  presented,  on  ballot  In  the  elec- 
tion to  aathonze  the  issuance,  as  dealing  with 
a  Bin^e  purpose  or  Improyement — Id. 

AaUiorization  b^  electors  of  city  of  Los 
Angeles  of  bond  issue  in  part  for  the  *'con- 
strudion  or  acquisition  of  electric  generating 
works"  held  to  permit  the  application  of  such 
money  to  the  completion  of  an  already  partial- 
ly constructed  generating  plant— Id. 

4s>9l8  (Kan.)  That  notice  of  a  municipal 
bond  issue  electicm  did  not  state  the  rate  of  in- 
terest of  the  proposed  bonds,  or  the  time  they 
were  to  run,  did  not  invalidate  the  notice,  where 
it  complied  with  the  statntory  requirements. — 
C.  W.  Smith  Electric  &  Ice  Co.  t.  City  of 
Lamed,  149  P.  704. 

That  notice  of  municipal  bond  election  and 
the  election  proclamation  were  prepared,  sign- 
ed, and  dated  and  the  election  judges  appointed 
after  the  preliminary  ordinance  was  passed, 
but  before  it  became  effective  on  pt^lication, 
did  not  invalidate  the  proceedings. — Id. 

(D)  Taxes  and  Othev  ReTenne,  and  Appll- 
.  oattoa  Thereof. 

«=»g56  (Kan.)  Gen.  St.  1909,  S  1328,  merely 
authorizes  cities  to  set  apart,  out  of  the  gen- 
eral revenue  fund,  not  exceeding  $25,000,  to 
meet  contingent  expenses  from  some  uniorescen 
emergency,  and  does  not  authorize  levy  in  ad- 
dition to  full  levy  for  general  revenue  purposes. 
—Atchison,  T.  &  S.  V.  By.  Go.  t.  City  of  Tope- 
ka.  149  P.  m. 

(B)  Rtvbta   and   Remedies  otf  Taxpayers. 

«=>993  (OkL)  Where  no  liabili^  has  accrued 
on  an  illegal  contract  of  a  city,  and  it  dues 
not  appear  that  the  city  is  threatening  to  make 
any  payment,  injunctioQ  will  not  Us.— Fltser 
T.  City  of  Pawnee,  149  P.  201. 

ZV.  ACTIONS. 

«=»f02l,  1022  (Wash.)  Under  Rem.  &  Bal. 
Code,  I  7998,  an  action  ex  delicto  or  ex  con- 
tractu cannot  be  maintained  against  a  city 
without  presentation  of  the  claim.— Lenhart  v. 
CMty  of  Hoqaiam,  149  P.  650. 

«=»I034  (Wash.)  A  complaint  held  to  aver  that 
defendant  city,  which  was  a  municipality,  was 
a  elty  of  the  third  class  at  the  time  the  action 
aocrwd.— I^nliart  t.  City  of  Hociniain,  148  P. 
650. 

MURDER. 

Bee  Homicide;  Jury,  «=»108. 

MUTUAL  BENEFIT  INSURANCE 

Bee  Insurance,  «=»696-825. 


NAMES. 

See  liidletment  and  Infbrmation,  ^saSi,  63; 
Parties,  <8=>7«;  Signatures. 

«3>I0  (Or.)  Under  Laws  IdlS,  p.  270.  price  ot 
goods  sold  within  30  days  after  act  took  effee^ 
by  a  person  doing  business  under  an  assamed 
name,  might  be  recovered  without  filing  the 
certificate  required.— Beamish  v.  Noon,  149  P. 
522. 

NAVIGABLE  WATERS. 

See  Courts,  «a>860;  Public  Lands,  ^185. 

n.  LAin>S  TTlfDER  WATER. 

®=:»36  (Wash.)  That  the  lands  of  riparian  own- 
ers bordelr  upon  a  navigable  river  does  not  give 
them  any  right,  either  to  the  bed  of  the  stream, 
or  to  the  waters  thereof.— 'Hill  T.  Newell,  149 
P.  951. 

A  commercial  waterway  district  which 
straightened  a  navigaUe  river  by  cutting  through 
the  neck  of  a  bend  obtained  title  to  the  riverbed 
therein,  under  8  Rem.  &  Bal.  Code,  |  8173a, 
to  the  ezc1u8io&  of  riparian  owners.— Id. 
^=t37  (Wash.)  Where  the  line  of  navigation 
was  to  be  changed  because  of  the  lowering  of 
water  the  owner  of  shore  lands,  whose  bounda- 
ry extended  to  the  line  of  navigation,  cannot, 
under  Laws  1913,  p.  667,  claim  to  the  new  line, 
until  the  change.— State  T.  SturteranL  149 
P.  S3. 

NECESSARIES. 

See  Infants,  ^=»50. 

NEGLIGENCE. 

See  Abstracts  of  Tide,  «s>3;  Carriers,  «=» 
135,  176,  283-319;  Corporations,  «»123; 
ExploaiveB,  <^98,  9,  12 ;  Master  and  Servant, 
<&=985-324  :  Municipal  Corporations,  <S=»705, 
76S,  817,  821 ;  Physicians  and  Surgeons,  <8=> 
18;  Railroads,  ®=»273H-400;  Street  RaU- 
roads,  <8=»44-118;  Trial,  «s»255;  Waters 
and  Water  Courses,  «S9262. 

I.  ACTS  OR  OKXBSIONS  OmnTTTUT- 

iifo  mscajGEziOB. 

(A)  PeMeaal  Ceadndt  la  Geaeral. 

«=»2  (Okl.)  Actionable  negligence  arises  only 
on  breach  of  dnty.-^ty  ox  Woodward  t.  Bow^ 
der,  149  P.  13S. 

n.  PROXIMATE!  CATTSB  OF  Hf  J1TBT. 

<®=356  (Idaho)  "Proximate  cause"  is  that  cause 
from  which  the  effect  might  be  expected  with- 
out the  concurrence  of  any  unusual  eircum- 
BtasKes.— Antler  t.  Cox,  149  P.  731. 

(Mont)  The  owner  of  a  building  is  H- 
able,  under  the  rule  of  concurrent  causes,  for 
injuries  to  a  nearby  building  caused  by  a  wind 
not  stronger  than  might  reasonably  be  an- 
ticipated, blowing  pieces  of  iron  off  from  the 
roof  where  they  had  been  negligently  left— 
A.  M.  Holter  Hardware  Co.  t.  WeBten  Uort- 
gage  ft  Warranty  Title  Co.,  149  P.  48». 

in.  COlTTRIBirTORT  mBOUOENOB. 
(A)  FeraoBS  lajared  ia  Geaeral. 

«s>83  (Colo.App.)  If  defendant,  observing  p^L 
of  plaintiff,  has  time  b;  using  due  care  to 
avoid  Ute  injury,  plaintiffs  prior  nedlgenee 
does  not  contribute  thereto.— Colorado  Springe 
ft  I.  Ry.  Co.  T.  Merrill.  148  P.  843. 

(D>  CeiapanUlTe  NevUveaoa. 

<8=s>IOI  (Kan.)  Under  the  federal  EJmployer^ 
Liability  Act,  contributory  negligence  goes  to  a 
d^nuticm  of  damages.— Hacknv  t.  Misooori^ 
£  &  T.  Ily.  Co.,  149  P.  421. 
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IV.  ACTIONS. 

(A)  Rlslit  of  Action,  Parties.  Preliminary 
ProeeedtnBS,  and  Pl«adlnv>* 

^9 1 08  (Mont)  A  complaint  held  Bufficiect  to 
authorize  recovery  under  the  attractive  nuisance 
doctrine  for  the  death  of  a  seven-year  old  boy 
killed  while  playing  on  a  railroad  car.— Martin 
T.  Northern  Pac.  Ry.  Co.,  149  P.  89. 
4^:9111  (Idaho)  In  a  personal  injury  case,  the 
complaint  must  state  all  facts  necessary  to  in- 
form defendant  of  acta  or  omissions  relied  on, 
but  only  ultimate  facts  need  be  pleaded. — Gra- 
ham V.  CoKQT  d'AIene  &  St.  Joe  Trausp.  Co., 
149  P.  509. 

(B)  BrMaatt*. 

^»12l  (Okl.)  The  mere  occurrenc*  of  injury 
creates  no  presumption  of  negligence. — St  Louis 
ft  8.  F.  R.  Co.  V.  Fick,  149  P.  1126. 

Negligence  of  defendant  is  an  affirmative  fact 
to  be  established  by  the  injured  party.— Id. 
4=»I34  (Wash.)  While  conjecture  cannot  es- 
tablish the  oegligonce  of  a  defendant,  it  may  be 
shown  by  circumstantial  evidence. — Mathia  t. 
Granger  Brick  &  Tile  Co.,  149  P.  3. 

<C)  Trial,  Jadffmentt  and  HeTlew. 

4=9l36  (Cal.)  Contributory  negligence  need  not 
be  submitted  to  the  jury,  where  the  standard 
of  conduct  is  BO  obvious  as  to  be  applicable  to 
alt  persons,  and  plaintiff  has  not  complied  with 
that  standard. — Cbrissinger  v.  Southern  Pac. 
Co.,  149  P.  175. 

«=>I36  (Idaho)  Under  evidence  which  made  it 
a  mere  conjecture  as  to  what  was  the  cause  of 
the  accident,  held  that  the  court  properly  grant- 
ed a  nonsuit— Antler  v.  Cox,  149  P.  731. 
«=>I36  (Kan.)  Under  the  federal  Employers* 
Liability  Act,  the  apportionment  of  damages 
dimiDished  by  contributory  nejdlsaiwe  is  for  the 
jury. — Hackney  t.  Missouri,  K.  ft  T.  Ry.  Ca, 
149  P.  421. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  «s>86^  046;  New  Trial, 
•»102-108. 

NEW  TRIAL. 

See  Appeal  and  P^ror.  ^20,  22,  192,  281-301. 
628,  544,  567,  613,  760.  901.  933,  977,  lOOQ. 
1177;  Criraliial  Law.  «b>91»-046.  1184, 
use;  Judgment,  «»l9a. 

I.  HATUBE  ASm  SCOPE  OF  BEBIEDT. 

«=36  (Wash.)  Under  Rem.  ft  Bal.  Code,  SI  398, 
390,  granting  new  trial  after  decision  by  the 
court  is  within  trial  court's  discretion. — Clark 
T.  Ellington.  149  P.  350. 

4=»6  (Wash.)  An  order  granting  a  new  trial 
zests  in  the  dLMretion  of  the  trial  eoozt— Wik 
T.  Kins,  149  P.  64a 

n.  OBOUMIMk 

(F)  Tevdlet  9tf  Wimtummu  oontswr  to  Imw 
•r  ■▼Manee. 

^=>65  (Wash.)  If,  in  the  court's  opinion,  the 
evidence  for  plaintiff  was  unworthy  of  belief,  it 
may  grant  a  new  trial. — Mathis  v.  Granger 
Brick  &  Tile  Co.,  149  P.  3. 

«=976  (Kan.)  Where  Che  trial  judge  believes 
the  award  excessive,  the  verdict  should  be  mod- 
ified or  set  aside.— Taid  t.  Otbbons,  149  P. 
422. 


(G)  Snrprlae,  Accident.  InadYeFtenaai  ar 
Mi«4ake. 

^=>B9  (Kan.)  A  new  trial  will  not  be  granted 
for  accident  and  surprise  caused  by  the  evidence, 
where  the  pleading  disclosee  the  facts  which 
that  evidence  tends  to  prove.— Tlgtr  Drill  Mtg. 
Co.  T.  Btce,  lUd  P.  742. 

CH)  Hewlr   Dlaea-vercd  Btrldenoe. 

«=>I02  (Kan.)  Newly  discovered  evidence  held 
not  ground  for  new  trial,  in  the  absence  of  a 
showing  of  diligence,  where  movant  had  access 
to  all,  and  took  the  depositions  of  part,  of  the 
witnesses  disclosing  such  evidence. — Tiger  DrlU' 
Mfg.  Co.  V.  Rice,  149  P.  742. 
^B»IOS  (Aris.)  Evidence  not  tending  to  explain 
the  terms  of  a  contract  sued  on,  hnt  merely  to 
impeach  statements  of  witnesses,  htld  not 
ground  for  a  new  trlaL — Sharpies  t.  DuteU,  149 
P.  673. 

«s»l08  (Aris.)  Newly  dlseorend  eridenee  h^f 
not  to  sufficiently  contradict  statements  made 
at  the  trial  to  justifr  a  new  trtaL— Sharpies  t 
I>nvall.  149  P.  673. 

m.  PBOOBEPIHOT  TO  FROOUBB 
][EW  TKIAIta 

13  (Mont.)  Where  the  trial  court  has  lost 
jurisdiction  to  determine  a  motion  for  a  new 
trial,  jurisdiction  cannot  be  restored  even  by 
stipulation  of  the  parties.— Evans  Oreson 
Short  Line  K.  Co.,  149  P.  716. 
^116  (Wash.)  The  time  for  a  motion  for  new 
trial  is  after  court's  dedsion  in  the  form  oT 
findings  and  conclusions,  and  the  benefit  of* 
such  motion  could  not  be  denied  by  the  court's 
rulings  denying  a  motion  for  new  trial  before 
any  such  motion  was  properly  made. — Clark  v. 
Ellington,  149  P.  360. 

<^I3I  (Mont.)  Under  Rev.  Codes,  f{  6788, 
6796,  7190,  a  bill  of  exertions  on  motion  for  a 
new  trial,  filed  after  an  extension,  without  con- 
sent,  for  more  than  90  days,  is  too  late,  and  the- 
court  is  without  jurisdiction  to  consider  the- 
motion  on  its  merits. — Evans  v.  Oregon  Short 
Line  R  Co.,  149  P.  715. 

<S=3|36  (Cal.)  Tormal  notice  <a  the  entry  of 
judgment  may  be  waived  by  proceedings  in  sup- 
port of  a  motion  for  new  trial  without  any  no- 
tice of  intention  to  move  therefor.— The  Yamto- 
T.  Bank  of  Southern  GaUfomla,  149  P.  826. 
<^t38  (CaL)  Notice  of  intention  to  file  mo- 
tion for  new  trial,  filed  before  entry  of  judg- 
ment, held  a  nullity,  bat  that  a  second  notice 
filed  within  the  10  days  after  judgment  allowed 
by  Code  Civ.  Proc.  J  659,  was  effective.— The 
Yamato  V.  Bank  of  Southern  California,  149  P. 
826. 

«=)I40  (Idaho)  Denial  of  a  motion  for  new 
trial  for  misconduct  of  Jnmrs  hM  not  error,  in 
view  <^  confiletlng  affidarlts  as  to  snob  miscon- 
duct—Graham V.  Casar  D'AIene  &  St  Joe^ 
Transp.  Co.,  149  P.  B09. 

(S=3|44  (Mont.)  On  motion  for  new  trial  on  the 
ground  of  misconduct  of  the  jury,  in  returning 
a  quotient  verdict  a  finding  upholding  the  ver- 
dict held  sustained  by  the  conflicting  amdavitaot 
jurors.— Great  Northern  By.  Oo.  t.  Benjamin^ 
149  P.  968. 

^=»I62  (Kan.)  Where  a,  verdict  Is  excessive,, 
and  the  jury  was  not  infiuenced  by  passion  or 
prejudice,  the  court  may  require  that  the  suc- 
cessful party  remit  the  excess  or  submit  to  a. 
new  triia.- Yard  v.  Gibbons,  149  P.  422. 

NOMINAL  DAMAGES. 

See  Damages,  4=»9. 

NOTES. 

See  Bins  and  Notes. 
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NOTICE. 

Se«  Appearonee,  «=>6;  Drains,  ^=>18;  Emi- 
nent I>omain,  ^^226  ;  Executxirs  and  Admin- 
istrators, ^^S2 ;  Fraudulent  Conveyances, 
«»76,  160,  242;  Highways,  €=*77 ;  Indem- 
nity. «=»14;  Judftment  «s>103,  113;  Libel 
and  Slander,  ^=^85 ;  Mechanics*  Ijens,  <8=> 
99.  I'll,  281 ;  Mines  and  Minerals,  '©=»21.  22, 
26,  112;  Municipal  Corporations,  'S='12,  514, 
751,  790,  812,  821,  918;  New  Trial,  «=>136, 
laS;  Quo  warranto,  ^=>45;  Taxation,  <S=» 
679;  Vendor  and  Purchaser,  «=>231,  232, 
285;  Waters  and  Water  Courses,  «=92S0. 

(Colo.)  Whenever  hy  statute  or  ordinanc* 
a  duty  is  imposed  on  an  individual,  for  the  neg- 
lect of  which  he  is  subject  to  a  penalty,  notice 
is  required  before  liability  arises,  unless  the 
contrar?  is  expressly  provided. — McPhail  v. 
City  and  County  of  Denver,  149  P.  257. 
9=^9  (Colo.)  The  general  rule  is  that  notice 
reiiuired  by  law  to  be  given  is  notice  in  writing. 
— Mcl'bail  V.  City  and  County  of  Denver,  149 
P.  257. 

NOVATION. 

(OkL)  The  requisites  of  a  novation  are  a 

previous  valid  obligation,  an  agreement  of  all 
parties  to  a  new  contract,  the  extinguishment  of 
the  old  contract,  and  the  validity  of  the  new 
one^MartJn  T.  JJeeper  Bros.  Lumber  Co-  Itf 
P.  1140. 

1 1  (Okl^  The  petition  in  an  action  for  the 
balance  due  on  an  account  for  material  used  ia 
repairs  on  a  building  and  alleging  a  novation 
held  to  plead  a  consideration  under  Bev.  Laws 
1910.  8  926.— Martin  T.  Leeper  Bros.  Lumber 
Co.,  140  P.  1140. 

NUISANCE. 

See  Municipal  Corporations.  ^9762. 

OATH, 

See  Perjury;  Beferrace,  <e=»42. 

OBJECTIONS. 

Sec  Appeal  and  Error,  ®=al8l-232;  Criminal 
Law,  i^s^eOS^,  1032-1044;  Indictment  and 
Information,  €=»137 ;  JudgM,  'S=>19 ;  Trial, 
<^278,  317;  Witnesses,  ^331%. 

OBSTRUCTIONS. 

See  Hunidpal  Corporations,  «s»7S5-821;  War 
ters  and  Water  ConrBei,  «es»51-63. 

OFFICERS. 

See  Banks  and  Banking,  '3=>102,  112 ;  Clerks 
of  Courts;  Corporations.  «s»2a2.  407-423; 
Counties,  «ss>35-98,  165;  Evidence,  «=983 ; 
Injunction,  ^»T7;  Judges;  Justices  of  the 
Peace;  libel  and  Slander,  ^=>48;  Manda- 
mus, ^»127 ;  Municipal  Corporations, 
15n~l(]^231;  Receivers:  Schools  and  School 
Dismcta,  «==>40j  Sheriffii  and  Constables; 
Taxation,  «=»3ia. 

I.  APPOnmCEllT.  QUAUFICATIOir, 
AND  TEITITRE. 

(B)  Appointment. 

«=s»ll  (Colo.)  Under  Const,  art.  12,  I  1,  and 
Civil  Service  Act,  (  10,  as  amended  by  Laws 
1913,  p.  682,  held,  that  defendant  appointed 
May  3,  1911,  as  state  game  and  fiah  commissioo- 
er  for  two  years  was  not  on  any  classified  li«t, 
and  that  one  certified  and  appointed  was  enti- 
tiod  to  the  office.— Shinn  v.  People,  149  1".  623. 

The  Civil  Service  Law  should  be  liberally  con- 
strued to  accomplish  its  object  of  increasing 
the  efficiency  of  the  service  by  confining  its 
membership  to  those  who  bava  qualified  by  ex- 
amination.—Id. 
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(G)  Reslfcnatlon,  SiMpemsloB,  or  Rentoval. 

®»66  (Idaho)  The  word  "fees,"  as  used  in 
Bev.  Codes,  8  7459,  authorizing  the  removal  of 
an  officer  for  charging  and  collecting  illegal 
fees,  means  a  reward  for  personal  services  per- 
formed or  to  be  performed. — Collman  v.  Wana- 
maker,  149  P.  202. 

^=^74  (Idaho)  In  proceedings  under  Bev. 
Codes,  S  7459,  to  remove  an  officer  befon  bia 
term  expires,  the  expiration  of  the  term  pend- 
ing determination  of  the  cause  does  not  work 
a  dismissal  of  the  proceedings.— Dangberty  t. 
Nagel,  149  P.  729. 

Proceedings  nndor  Bev.  Codes,  f  74S9,  to  re- 
move an  oflicer,  are  in  the  nature  at  quo  war- 
ranto and  are  quasi  criminal. — Id. 

m.  RIGHTS,  POWERS,  DUTIES.  AHD 
T.TABTT.TTIES. 

<ft=>94  (Ariz.)  Fixing  of  salaries  of  public  of- 
ficers ia  exclusively  for  the  Legislature,  except 
where  restrained  by  the  Constitution.— Phillips 
V.  Graham  County,  149  P.  755. 
(S=>IOO  (Ariz.)  Where  salaries  of  coonty  offi- 
cers have  been  fixed  by  tlie  LegislaCore,  thej 
cannot  be  increased  or  diminished  by  the  county 
board  of  supervisoia. — ^FbiUips  v.  Graham  Coun- 
ty, 149  P.  756. 

^100  (OU.)  Sesa.  Iaws  1910,  e.  69.  fixing 
compensation  of  district  court  clerks,  did  not 
violate  Const  art  23.  S  10,  since  there  was  no 

Srior  taw  fixing  such  compensation.— Harper  v. 
ioard  of  Com'rs  of  Oklahoma  County,  148  P 
1102. 

OIL 

See  Explosives,  «&»9. 

OPEN  AND  CLOSE. 

See  Trial,  ^25. 

OPENING. 

See  Insane  Persons,  «=»23 ;  Judgnwntv  4b)>14>1. 
176. 

OPINION  EVIDENCE. 

See  Criminal  Law,  ^=»452;  Evidence,  «a»471- 

572. 

OPTIONS. 

See  Bstfmpd.  «=»63 :  Mlnea  and  Minerals,  *=> 
112;  Vendor  and  Putchaser,  «»ia 

ORDINANCES. 

See  Munldpal  COTporations,  «=a»108-122. 

OSTEOPATHY. 

See  Constitutional  Law,  «s»208;  PhyaicianB 
and  Su^ieona,  ^=s>6. 

PARDON. 

See  CMmlnal  Law,  «s9ll31. 

«=»4  (OkI.Cr.App.)  The  pardoning  power  Is 
vested  exclusively  in  the  Governor,  under  Const, 
art.  6.  I  10  (Williams'  Const  }  168).— Ex  parte 
Oliver,  148  P.  117. 

PARENT  AND  CHILD. 

See  Adoption;   Deatli,  ^3>31;  Divorce, 
298:    Exemptions,  e=»30;    Habeas  Corpus, 
«=»S5,  99:    InfnnU;   Physicians  and  Sur^ 
geona,  4=»13. 

PARI  MATERIA. 

See  Statutes,  «s>206. 

PAROL  EVIDENCE, 

See  Evidence.  «s>381-468. 
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PARTIAL  INVALIDITY. 

See  Statute*,  «=»d4. 

PARTIES. 

See  Appeal  and  Error,  «=>322~336,  S6B,  882; 
Banks  and  BaDkin?,  4=»154:  Carriers,  <3=> 
196;  Eminent  Domain,  «=»177;  Execotion, 
4s)>172;  Judgment,  «=s>707;  Jastlces  of  the 
Peace,  «s»77;  Bcpterln,  «n>22;  Sales, 
256;  Trial,  «=s>ie& 

T.  DEFECTS,  OBJEOTIONa,  AND 
AHENDMENT. 

4=s>75  (OM.)  An  objection  to  defect  of  parties 
is  waired  when  not  raised  by  demurrer  or  an- 
swer, pursuant  to  Rer.  Laws  1910,  J|  4740, 
4742.— Harrah  State  Bank  t.  School  DUt  No. 
70,  OUaboma  Gbunty,  149  P.  1190. 
^=376  (Okl.)  In  an  action  on  a  bond,  held, 
tiiat  the  qoeatton  of  real  party  in  interest  did 
not  concern  defendants,  not  sbown  to  have  any 
defense.— Moore  t.  Leigh-Head  ft  Co.,  140  P. 
U29. 

9^76  (Or.)  Where  a  plaintiff  sues  under  an  as- 
sumed name  without  alleging  the  filing  of  the 
certificate  as  required  by  Laws  1913,  p.  272, 
I  6,  the  iDCompetency  of  the  plaintiff  to  sue  is 
mawleat  on  the  face  of  the  complaint  and  is 
waived  by  answering  to  the  merits  (I*  O.  L.  i 
72).— Beamiah  T.  ^oon,  14»  P.  622. 

PARTITION, 

See  Exemptions,  «S330 ;  Prohibition,  «=>8. 

PARTNERSHIP. 

See  Appeal  and  Error,  ^=31207 ;  Attorney  and 
Client,  Judgment,  €=»527;  Money 

Received,  ^17,  10. 

I.  THE  REZATION. 

^=>4d  (Okl.)  Admissions  of  members  of  an  al- 
leged flrai,  tendioK  to  prove  the  existence  of  the 
finn,  heUi  admissibla  against  the  parties  mak- 
ing them.— Hoteling  v.  McCarty,  1^  P.  142. 

TH.  DISSOLITTION,  SETTLEMENT, 
AND  AGGOUNTINQ. 
(B)  Rtsbta^  Powera,  Md  XilabUltlca  aftav 
Diasolvtlon. 

4=»296  (Okl.)  The  denial  of  a  motion  to  dii- 
misB  for  misjoinder  held  not  error,  where  an 
action  on  a  bond  made  to  a  firm  was  instituted 
by  it,  and  it  appeared  that  the  firm  had  dis- 
solved and  the  member  thereof  bringing  the  ac- 
tion in  the  partnership  name  had  taken  over 
ita  assets.— Moore  v.  Leigh-Head  ft  Co,  149  P. 
1120. 

PASSIVE  TRUST. 

Sea  Trusts,  «=»136. 

PATENTS. 

See  PubUc  Lands,  «=>128. 

PAYMENT, 

See  Accord  and  Satisfaction,  «=s>10 ;  BiBs  and 
Notes,  «=>139,  470,  484,  401-526;  Garnish- 
ment, «=>167.  235;  Gas,  «=9l4;  Taxation, 
«=»680;  Vendor  and  Purchaser,  «=»187,  S41 ; 
Waters  and  WatM-  Oonraes,  «=>2S7. 

n.  APPUOATION. 

4=>39  (Colo.App.)  Unless  contrary  application 
may  be  implied,  creditor  held  entitled  to  apply 
to  any  debt  payment  made  without  directions  as 
to  its  application.— Culkin  v,  Matz,  149  P.  270. 
^=»4I  (Colo.App.)  Payment  without  directions 
as  to  application  held  presumed  made  on  ad- 
mitted rather  than  on  disputed  demands— Cul- 
kin T.  Mats,  149  P.  27a 


«»46  <OrJ  Where  one  co-owner  of  land  was 
indebted  to  the  other,  the  proceeds  of  sales  by 
the  latter  will  be  applied  to  the  un secured  por- 
tion of  the  debtOT.— union  Credit  Ass'n  r.  Oor- 
ioB,  149  P.  81& 

IT.  PLEADING*  EVIDENCE,  TBIAL. 
AND  REVIEW. 

®s»74  (Or.)  A  receipt  is  only  prima  facie  evi- 
dence of  its  statementa— United  States  Fidel- 
ity A  Guaranty  Go.  t.  Martin,  1^  P.  1023. 

V.  RECOVERY  OF  PAYMENTS. 

4t=^9  (Wash.)  In  an  action  to  recover  over- 
payments fraudulently  obtained,  receipts  for 
material  or  duplicate  copies  thereof  held  admis- 
sible to  prove  the  fraud. — Ryan  v.  DowelL  149 
P.  348. 

PENALTIES. 

See  Costs,   «=>280;    Coarts.   <8=>120,  121; 
Fines,  ^ss>12;  Qas,  <S=>14;  Mortgagea, 
125,  813;  Notice;  Trial,  «=9821^. 

PERJURY. 

See  Criminal  Law,  «s»823. 

I.  OFFENSES  AND  RESPONSIBIIJTT 
THEREFOR. 

^all  (CalJkpp.)  In  perjury  the  matter  sworn 
to  need  not  he  directly  material,  It  being  suffl- 
cient  if  it  tends  to  prove  or  disprove  a  fact  di- 
rectly in  issue,  by  giving  weight  or  probability 
to  evidence  thereof.— People  v.  Senegram,  149  P. 
786. 

In  a  prosecution  for  receiving  stolen  goods, 
testimony  tending  to  fix  the  crime  on  accused 
held  material  go  as  to  make  tbit  witness  liiiUe 
for  perjury.— Id. 

PERPETUITIES. 

®=>7  (Cal.)  Power  of  alienation  is  not  suspend- 
ed for  a  longer  period  than  the  lives  of  persons 
in  being,  in  contravention  of  Civ.  Code,  §§  715, 
716,  by  a  bequest  to,  or  in  trust  for,  one,  to  be 
paid  to  him  on  arriving  at  a  certain  age. — In 
re  Yates'  EsUte,  149  P.  655. 
^9  (pal.)  Though  under  Civ.  Code,  9§  723 
724,  direction  in  a  bequest  in  trust  for  accu- 
mulation after  majority  of  the  legatee  is  void, 
this,  under  section  725,  only  results  in  his  be- 
ing entitled,  after  majority,  to  recave  the  in- 
come.—In  re  Xates'  li^Ute,  149  P.  556. 

PERSONAL  INJURIES. 

See  Appeal  and  Error,  ®=3l067;  Carriers,  ®=> 
283-310;  Commerce,  «s>8;  Damages, 
132;  Evidence,  «S=>B88:  Infants,  «=>47,  68, 
98 ;  Landlord  and  Tenant,  <3=s>167, 169 ;  Mas- 
ter and  Servant,  <S=>85-324;  Municipal  Cor- 
porations, €=»70&.  70e,  75ll  812,  816.  821; 
N^ligence;  Railr«>ads,  «s»273)^-400 ;  Street 
Railroada,  iT  ill  118. 

PETITION. 

See  HighwayB,j&=»77 ;  Municipal  Corporations, 
^:;3l2,  48;  Schools  and  School  Districts,  <S3=> 
38. 

PHYSICIANS  AND  SURGEONS. 

See  Action,  «=»3S;  Eividence,  «»686. 

^2  (Mont)  Rev.  Codes,  ||  1587.  1581,  held 
constitutional.- State  v.  Dodd,  149  P.  481. 
^6  (Mont.)  Rev.  Codes,  S  1605,  held  not  to 
authorize  osteopaths  to  practice  medicine  and 
surgery.— State  v.  Dodd,  149  P.  481. 

(CaLApp.)  Lack  of  knowledge  that  em- 
ployi  had  no  Ucense  to  practice  dentistry  heid 
no  defense  to  dental  practitioner  snspended  by 
board  of  dental  examiners  for  Tiolatiag  St 
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1901,  p.  664,  as  amended,  by  employing  nnli- 
censed  dentist. — ^Anderson  v.  Board  of  Dental 
fi^aminera  of  California,  140  P.  1000. 

Board  of  dental  examiners,  in  determining 
whether  dental  practitioner  was  subject  to  bub- 
penaion  (or  having  violated  St.  1901,  c.  175,  as 
amended,  by  employing  an  unlicensed  dentist 
held  able  to  take  judicial  notice  of  ita  records 
to  determine  whether  employ^  had  been  licensed. 
—Id. 

•S=^I3  (Goto.)  Father  held  not  rendered  liable 
for  bill  aguinst  married  son  for  medical  serv- 
ices by  payment  for  prior  services  and  part  pay- 
ment of  the  bill  in  question.— Morse  t.  Friend, 
149  P.  618. 

^^16  (Kan.)  A  physician  employed  in  an  ob- 
stetrical case  is  liable  for  Injuries  from  his  fail- 
ure to  give  proper  treatment  and  instructions. — 
Yard  y.  Gibbons.  149  P.  422. 
«=3l8  (Idaho)  The  burden  held  on  plaintiff  to 
show  that  the  presence  of  the  sponge  left  in 
the  pati^t'a  abdomen  after  an  operation  was 
the  proximate  cause  of  the  death. — Uuble  v. 
Busby,  149  P.  722. 

ICvidence  in  an  action  for  the  death  of  a  pa- 
dent  from  negligent  failure  to  remove  a  sponge 
held  to  show  that  the  death  was  due  to  an  ad- 
hesive condition  of  the  intestines,  and  not  to  the 
presence  of  the  sponge.— Id. 

The  exclusion  of  evidence  of  defendant's  state- 
ment that  a  patient  was  in  an  excellent  condi- 
tion to  submit  to  an  operation  held  not  error, 
where  negligence  was  not  diarged  in  perform- 
ing the  operation  when  the  patient  was  not  in 
a  proper  physical  condition. — Id. 
4^18  (Kan.)  In  an  action  against  a  physician 
for  malpractioe,  Aeld,  that  the  instruction  given 
on  negligence  and  contributory  negligence  m  an 
obstetrical  case  was  not  erroneous. — Zard  t. 
Uibbona,  149  P.  422. 

PLEADING. 

See  Accord  and  Satisfoetion,  ^=»25:  Account, 
Action  on,  ^»tl ;  Action,  ^25,  27,  3S,  45 : 
Adverse  Possession,  €=3llO ;  Alteration  of 
Instruments,  <S=>^;  Appeal  and  Error,  <3=> 
70,  78,  192,  518,  786,  1040.  U70;  BiUs  and 
Notes,  «»470-489:  Continuance,  «»30; 
Corporations,  ^12l,  123;  Courts,  «aBl20; 
Damagea,  «==»169 ;  Death,  ^=^~>1 :  EjectmeTit, 
^84;  Equity,  «S=>211;  EM  .pp.  i,  ®=>ia7 ; 
Evidence,  9»484 ;  Gamisbineut,  <@=:3iG2, 
286:  Guaranty,  <8=>85;  Husband  and  Wife, 
€ss»332;  Indictment  and  Information;  In- 
fants, «=>80,  92 ;  Insane  Persona,  <^23 ;  In- 
surance, (S=>t>29,  640;  Judgment,  (S=^10C; 
Justices  of  the  Peace,  ®=300,  92-100,  174; 
Libel  and  Slander,  <S=»80,  85,  86,  100;  Man- 
damus,  ®=>164 ;  Master  and  Servant,  ^=3256, 
2G4;  Money  Keceived,  ®=3l7;  Mortgages, 
226,  449:  Municipal  Corporations,  €=>816, 
1034;  Negligence,  <&=>10&,  111;  Novation, 
®=>11;  Quieting  Title,  ®==>43;  Railroads, 
«=>282 ;  Replevin,  ^57-69 ;  Sales,  «8=>434, 
437;  Sheriffs  and  Constables,  «=>137,  1«8; 
Statutes,  •g=^279,  281;  Taxation,  «S9809; 
Trial,  «=>250,  251. 

I.  FORK  AND  AI.LEGATIOira  IH 
GENERAI.. 

€=>8  (Cal.)  An  averment  that  defendants  vol- 
untarily entered  into  a  bond  held  a  conclusion 
of  the  pleader,  not  showing  whether  it  was  a 
statutory  or  common-law  bond. — Miles  t.  Baley, 
149  P.  45. 

€=»34  (Or.)  When  not  attacked  by  demurrer 
or  motion  as  not  stating  a  cause  of  action,  ev- 
ery reasonable  intcudment  will  be  invoked  to 
sustain  the  complaint  after  verdict. — Smith  v. 
National  Surety  Co.,  149  P.  1040. 

II.  DECI.ARATI01f,  COMPLAINT,  PE- 
TITION, OR  STATEMENT. 

^=>48  (Okl.)  A  pleading  need  not  state  facta  to 
bring  the  cauM  undac  anj  particular  fonn  oC 
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action,  but  is  sufficient  if  It  clearly  itates  facta 
from  which  the  court  may  see  that  plaintiSF  is 
entitled  to  relief.— Kee  v.  Satterfield,  149  P. 
243. 

^=»48  (Or.)  A  complaint  most  state  facts  suf- 
ficient to  constitute  a  cause  of  action  and  to  en- 
title plaintiff  to  recover.— Nioni  T.  Stanl« 
Smith  Lumber  Co.,  149  P.  1038. 

IXL  PLEA  OR  ANSWER.  CBQgg-COM* 
PLAIMT.  AND  AFFIDAVIT 
OF  DEFENSE. 

<A)  Defenses  In  0«BeT«l. 

®=>93  (CaL)  Inconsistent  defenses  may  be 
arately  pleaded.— Dibble  t.  Reliance  LUe  luk 
Co.  of  Fittsborg,  Fa.,  149  P.  171. 

(D)  8et-Ofl,  Couterelalw,  ud  Cmsm-Goh- 
plaint. 

€=^138  (CaL)  In  irrigation  company's  suit  for 
water  furnished,  the  cross-complaint  for  failure 
to  furnish  water  held  a  counterclaim  within 
Code  Civ.  Proa  }  4:SS,  snbd.  2.— Fresno  Oanal 
&  Irrigation  Co.  r.  Perrin,  1^  P.  806. 

IV.  REPLICATION  OR  REPLY  AND 
SUBSEQUENT  PLEADINGS. 

€=>I65  (Okl.)  No  reply  need  be  filed  where  the 
answer  does  not  set  up  new  matter,  but  merely 
evidentiary  facta  by  way  of  denial. — Den  man  t. 
Brennamen,  149  P.  llW. 

V.  DEMURRER  OR  EXOEPTIOH. 

«=>I93  (Colo.App.)  A  demurrer  will  not  be 
sustained  to  the  complaint  because  it  demanded 
a  greater  amount  of  damages  than  could  be  al- 
lowed under  the  facts  alleged.— Roberts  t.  LehL 

149  P.  851. 

^=>193  (Wash.)  Where  the  prenratation  ot 
claims  against  cities  of  the  third  class  is  m  con- 
dition precedent  to  the  maintenance  of  an  ac- 
tion, toe  failure  of  a  complaint  to  aver  such 
presentation  may  be  taken  advanta^  of  hj  de- 
murrer.—Leobart  T.  City  of  Hoquiam,  149  P. 
650. 

$=>I94  (CoIo.App.)  In  an  action  for  breach  of 
covenant  in  a  deed  where  expenses  incurred  in 
ousting  a  third  person  was  sought,  a  demurrer 
should  not  be  sustained  to  the  answer  which 
gQestloned  the  amount— Steams  t.  Jewel,  149 
P.  846. 

^=^194  (Wash.)  A  demurrer  may  properly  be 
sustained  to  an  affirmative  defense  where  every 
issue  presmted  by  it  Is  sufficiently  presented  by 
the  denials  In  the  answer  proper.— National 
Surety  Co.  t.  A.  a  Fry  Co.,  149  P.  637, 
®=»I95  (CaL)  In  an  u:tion  by  irrigation  com- 
pany to  recover  for  water  famished,  cross-com- 
plaint of  defendants,  alleging  failure  to  furnish 
water,  as  agreed,  held  good  against  demurrer, 
though  not  alleging  performance  by  defendants 
of  conditions  of  contract  set  out  in  the  com- 
plaint.—i'resno  Canal  &  Irr.  Co.  v.  Ferrin,  149 
P.  805. 

®=s>204  (Mont)  The  four  counts  of  a  complaint 
for  the  death  of  a  seven-year  old  boy  who  was 
playing  in  a  railroad  car  held  to  state  a  single 
(.iiuse  of  action,  so  that  demurrers  to  the 
separate  counts  were  properly  overruled  under 
Kev.  Codes,  I  (^6.— Martin  t.  Northern  Pac 
Ry.  Co.,  149  P.  89. 

«ss>204  (N.M.)  An  objection  that  a  cross-com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  actios  is  good  only  where 
there  is  a  total  failure  to  allege  some  matter  es- 
seutiut  to  the  relief  sought.— Mlchelet  t.  Cole, 
149  P.  310. 

<S=»205  ((?al.App.)  A  complaint  alleging  that 
defendant  became  indebted  to  plaintifE  by  virtue 
of  writ  of  garnishment  served  on  him  in  an 
action,  held  good  in  the  absenoe  of  a  special  de- 
murrer.—San  Frandsco  Commercial  A$eaej  t, 
McKeon,  140  F.  02. 
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^»20S  (Idaho)  Sastaininv  of  a  general  demnr- 
rer  to  a  complaint  Md  error,  where  it  appeared 
that  the  sufficiency  ot  the  complaint  depended 
on  QuestionB  of  fact. — Black  well  t.  Kercheval, 
149  P.  lOGO. 

9=»205  (N.M.)  Where  a  counterclaim  etatoi  a 
cauM  of  action  which  cannot  properly  be  plead- 
ed aa  a  counterclaim,  aa  (Ejection  thereto  should 
not  be  by  general  demarrer.~liicbelet  v.  Cole, 
148  P.  310. 

«s»205  (Okl.)  Where  pleader  alleges  two  dif- 
ferent r^hts  of  recovery  and  the  qnestion  is 
whether  either  of  said  remedies  is  proper,  a  gen- 
eral demurrer  sbouid  be  orerruled  it  facte  are 
alleged  sufficient  to  constitute  a  cause  of  action 
for  either  remedy^— Gourley  t.  Lookabaugb,  149 
P.  ue9. 

«=»2I4  (CalApp.)  All  the  material  facts  stated 
in  a  complaint  are  admitted  to  be  true  by  the 
denmirer.— Rock  Ridge  Park  Co.  t.  Wells,  149 
P.  1\)2. 

^=3314  (Colo.App.)  A  demurrer  to  a  complaint 
admits  facta  well  pleaded  therein.— Gregg  t. 
Hayes,  149  P.  IOCS. 

4=»3I4  (Idaho)  In  determining  the  correctness 
of  the  sustaining  of  a  demurrer  to  the  com- 
plaint, the  truth  of  every  material,  well  plead- 
ed allegation  will  be  deemed  admitted. — Black- 
well  T.  Kercheval.  149  P.  1060. 
4=3214  (Mont)  A  demurrer  admits  aa  trae  the 
allegations  of  the  pleading  which  it  atteck8.r— 
Colvill  V.  Fox,  149  P.  406. 

«=>222  (CalApp.)  Where  defendant  in  good 
faith  asks  leave  to  answer,  after  overruling  of 
demurrer  and  motion  to  strike,  such  leave  should 
be  granted.— Leevell  v.  Superior  Court  of  Pla- 
cer County,  149  P.  372. 

VI.  AMENDED  AlTD  SUPPLEMENT  AX 
PLEADIlf OS  AHD  IUBPI.EAOEB. 

^236  (X.M.)  Denial  of  leave  to  amend  a 
reply  after  the  cause  had  been  submitted  Aeld 
not  an  abuse  of  discretion,  where  plaintltE  had 
prior  opportunity  to  plead  the  new  matter  and 
showed  no  excuse  for  failure  to  do  so.— Gurule 
T.  Doran,  149  P.  302. 

$=»237  (CaLApp.)  A  refusal  of  the  court  to 
permit  an  ameodment  to  conform  to  proof  la  a 
suit  to  set  atdde  a  conveyance  as  fraudulent 
Aeld  not  erroneoas;  plaintiff  having  had  the 
the  benefit  of  all  the  rights  the  amendment 
would  have  given.— Phenegar  v.  PaoUnl,  149  P. 
1008.  -  » 

€=>246  (Cal.)  It  is  proper  to  allow  an  amend- 
ment to  the  complaint  which  does  not  prejudice 
defendant  except  by  depriving  him  of  an  oppor- 
tunity to  defeat  a  just  claim  on  technical 

Grounds.- Sao  Jontiiiin  Valley  Bank  t.  Gate 
;ity  Oil  Co..  149  P.  557. 
4=»259  (Cal.)  A  trial  amendment  setting  up 
that  a  foreigu  corporation  had  not  complied 
with  the  laws  of  the  state  with  respect  to  doing 
business  hetd  a  sham  and  properly  refused. — 
Jjincoln  County  Bank  v.  Fetterman,  149  P.  811. 
^=264  (Cal.)  An  amended  answer  enperscdes 
the  original  answer.—Dibble  t.  Reliance  Life 
laa  Co.  of  Pittsburg,  Pa.,  149  P.  171. 
«=>276  (Okl.)  Under  Rev.  Laws  1910,  S  4795, 
a  supplemental  pleading  may  be  filed  on  such 
terms  as  to  costs  as  the  court  may  raeteribe.— 
Prince  v.  Gosneil,  149  P.  1162. 

•Vn.  SIOlfATUltEAHDTERIFIOATIOR. 

«s»304  (Okl.)  Where  defendants  file  a  verified 
general  denial  in  an  action  oa  a  bond,  the  bar- 
den  is  on  plaintiff  to  prove  execution  of  the 
bond.— Moore  T.  Leigh-Head  &  Go,  149  P. 
1129. 

XX.  MOTIONS. 

$=»343  (Idaho)  Entry  of  judgment  on  t^e  plead- 
ings held  error,  where  issues  of  fact  were  raised 
which  rc<iuired  evidence  to  establish  before  de- 


termination <A  whetSier  aaeh  bniea  were  with 
plaintiff  or  defendant.— Davenport  t.  Burke,  Iw 
P.  511. 

A  motion  for  judement  on  the  pleadings  should 
not  be  granted,  unless  it  cleariy  appears  on  the 
face  of  the  pleadings  that  they  raise  no  mate- 
rial issoes.- Id. 

In  an  action  to  cancel  a  contract  to  purchase 
mining  claime  and  for  possession  thereof,  and  to 
enjoin  interference  with  plaintiS's  possession, 
held  error  to  grant  Judgment  oa  the  plead- 
ings, where  the  complaint  aad  answer  raised  Im- 
portant issues. — Id. 

<3=j343  (Mont)  Where  the  pleadings  present  a 
material  issue,  a  motion  for  judgment  on  the 
pleadings  does  not  lie.— R.  M.  Cobban  Realty 
Co.  V.  Donlan,  149  P.  484. 
€=s>345  (Colo.)  Where  the  answer  in  mandamus 
to  compel  the  transfer  of  corporate  stock  put 
in  issue  material  allegntiuns  of  the  petition, 
held  error  to  sustain  a  demurrer  to  the  answer 
and  enter  judgment  tor  plaintiff  on  the  plead- 
ings.—Cook  Ry.  Signal  Co.  v.  Buck,  149  P. 
95. 

^=»345  (Idaho)  Judgment  should  be  rendered 
on  the  pleadings,  where  the  answer  does  not  put 
In  issue  any  material  allegations  of  the  com- 
plaint, or  where  the  pleadings  oo  their  face 
entitle  the  party  to  recover  without  proof. — 
Davenport  r.  Burke,  149  P.  511. 

Where  an  answer  ctmtains  one  good  defense, 
it  is  error  to  enter  Jodgmoit  for  plaintiff  on 
the  pleadings. — Id. 

<®=>345  (Okl)  A  motion  by  plaintiff  for  judpr- 
ment  on  the  pleadings  should  be  granted  only 
when  the  answer  does  not  deny,  or  state  a  de- 
fense to,  a  material  allegation  of  the  [>etltiou. — 
Shipman  r.  Porter,  149  P.  001,  902. 
®=?349  (Okl.)  Where  the  admitted  facts  showed 
that  the  organization  of  a  consolidated  district 
was  void,  the  court  properly  entered  judgment 
on  the  pleadings,  declaring  tat  dlstriet  void  and 
that  the  persons  acting  at  its  officers  were  with- 
out leiml  rights,  and  decredng  dissolution  of  the 
district.- Smith  v.  State,  149  P.  884. 
<8=>350  (Idaho)  A  party  moving  for  judgment 
on  the  pleadings  thereby  admltt,  for  the  pur- 
poses of  the  motion,  the  truth  of  his  adversary's 
allegations  and  the  untruth  of  his  own  oll^a- 
tions,  which  are  denied  by  his  adversary.— Dav- 
enport V.  Burke,  149  P.  611. 

(N.M.)  Where  a  counterclaim  states  a 
cause  of  action  which  cannot  properly  be  plead- 
ed as  a  counterclaim,  an  objection  thereto 
should  be  made  by  motion  to  strike. — Michelet 
V.  Cole,  149  P.  310. 

ZH.  ISSITEB,  PBOOF,  AND  VAKIAHOB. 

iS=>384  (CaLApp.)  In  an  action  for  insurance 
money  paid  to  a  son  of  the  beneficiarv,  evidence 
that  the  son  had  supported  the  beneficiary  fteli 
inadmissible  in  the  absence  of  a  counterclaim 
affirmatively  pleaded.— Haberly  t.  Haberly,  149 
P.  88. 

Xm.  DEFECTS  Ain>  OBJECTIONS, 
WAIVER.  AND  AIDER  BT  VER- 
DICT OR  JUDGMENT. 

^s»428  (Idaho)  Where  defendant  answers  and 
denies  th<>  existence  of  facts  not  sufficiently  al- 
leged in  the  complaint,  such  facts  will  be  deem- 
ed in  issne.— Schultz  v.  Rose  Lake  Lcmber  Co., 
149  P.  726. 

<&=»428  (Okl.)  Where  a  petition  pleads  a  cause 
of  action  in  general  terms  and  no  motion  js 
made  to  make  it  more  certain,  testimony  tending 
to  support  the  allegation  will  not  be  excluded 
because  not  specifically  pleaded. — St.  Louis  A 
S.  F.  Ry.  Co.  v.  Henry,  149  P.  182. 
®:^38  (Okl.)  An  objection  to  the  introdiictioD 
of  evidence  under  an  answer  should  be  sustnin- 
ed.  where  It  dearly  appears  that  the  answer 
Fails  to  state  a  defense.— Hilton  t.  Bailey,  149 
I',  mt. 
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PLEDGES. 

See  Coiporations,  e=>12S;  Larceny,  QsbIB^ 

POLICY. 

Sw  InBoranca. 

POSSESSION. 

See  QnietinK  Title,  ^12;  B^eTlii,  4s>& 

POWDER. 

See  EzploBives,  ^^0. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
iogs,  see  the  various  specific  topics. 

PRECATORY  TRUSTS. 

See  WillB,  «=»676. 

PREFERENCES. 

See  Frandoleat  CouTeyances,  <&=»llSb 

PREMEDITATION. 

See  Homicide,  «»180. 

PRESCRIPTION, 

See  Adverse  Fossession ;  Limitation  of  Ac- 
tions. 

PRESUMPTIONS. 

See  Appeal  and  Error,  •S=>901-934,  1031 ;  Con- 
stitutional Law,  <8==»48;  Criminal  Law, 
311, 1144  ;  Descent  and  Distribution,  €=>115 ; 
Bvideoce,  <S=>80,  83:  Executors  and  Admin- 
iatrators,  «b»32;  Infants,  «»107;  Mines 
and  Minerals,  «=>112;   Mortgages.  «=>74. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client:  Banks  and  Banking, 
^»102;  Brokers:  Corporations,  ©=5>423 ; 
Factors;  Frauds,  Statute  of,  €=>11S;  Mines 
and  Minerals,  ®:^112. 

I.  TEIE  RELATION. 
(A)  Creation  and  Bxlxtence. 

(Idaho)  An  "agent"  ia  one  who  acts  for 
or  in  place  of  another  by  authority  from  him, 
or  who  is  intrusted  with  the  business  of  anoth- 
er.—BlackweU  T.  Kereheval,  149  P.  1060. 

in.  BIGHTS  JLND  I.IABIUTIES  AS  TO 
THIRD  PERSONS. 
(A)  Powers  of  Asent. 

^3 1 00  (Colo.App.)  Where  a  person  holds  out 
another  to  the  public  as  ha^iDg  a  general  au- 
thority to  act  for  him  in  the  particular  business 
in  which  he  is  engaged,  third  persons  may  safe- 
ly deal  with  the  agent  in  such  transactions,  os- 
tensible authority  being  equivalent  to  actual 
authority.— Nitro  Powder  Co.  v.  American  Pow- 
der Mills.  149  P.  632. 

<S9I03  (Colo.)  Contract  held  to  merely  au- 
tiiorize  agent  to  find  purchaser  and  negotiate 
(or  sale  of  land  and  not  to  execute  contract 
binding  on  the  principaL— Springer  v.  City 
Hank  &  Trust  Co.,  149  P.  253. 

Contract  authorizing  agent  to  sell  real  es- 
tate held  to  be  strictly  construed  and  any  doubt 
as  to  authority  to  do  a  particular  act,  to  be  re- 
solved against  the  agent  and  those  dealing  with 
tim,— Id. 

4s»l03  (CoIo,App.)  Agent  of  powder  company 
held  without  ostensible  authority  to  bind  bis 
principal  to  a  purchase  of  fuse  from  another 
company. — Nitro  Powder  Co.  t.  American  Pow- 
der MUU.  149  P.  im. 
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^=»II9  (CoIo.App.)  In   an   action   against  m 
powder  company  on  a  contract  made  by  its 
agent,  the  harden  was  on  the  plaintiff  to  prove 
tne  agent* 8  avthority.— Nitro  Powder  Co. 
American  Powder  MUIa,  149  P.  632. 
€=>I23  (Golo.App.)  In   an  action   against  a. 
powder  mnnpany  to  recover  for  fuses  boaght  by 
Its  agent,  evidence  held  sufficient  to  show  that 
the  plaintiff,  at  the  time  of  contracting,  had 
knowledge  that  the  aj^ent  had  no  antliority  to- 
nutke  the  purchase.— Kitro  Powder  Co.  t.  Amer- 
ican Powder  Mills,  149  P.  632. 
«=3l26  (Colo.)  Deed  executed  in  his  own  name- 
by  a  father,  who  had  no  estate  in  the  realty 
conveyed,  but  merely  the  authority  created 
the  power  under  which  he  was  acting  for  liia 
Bons,  held  to  have  conveyed  title  to  the  grantee. 
—Bennett  t.  Laws.  149  P.  439. 

(C)  Vmavtliortaea  mn.^  Wronstnl  Aets. 

4=»i47  (Colo.)  Parties  dealing  with  an  agent 
assuming  to  have  authority  to  sell  land  ate  put 
upon  inquiry  to  ascertaiji  the  extent  <^  the 
agent's  authority.— Springer  t.  City  Bank  A 
Trust  Co.,  149  P.  253. 

^E=9l4S  (Colo.App.)  One  dealing  with  an  agoit, 
and  having  notice  that  such  agent's  authority  ia 
but  limited,  cannot  hold  the  principal  for  the 
agent's  contract  within  the  apparent  scope  of 
his  authority,  but  beyond  its  known  limitationB. 
-Nitro  Powder  Co.  t.  American  Powder  Milla, 
148  P.  632. 

(D)  RatllloatloB. 

^163  (Idaho)  A  principal's  ratification  of  Us 
agent's  act  requires  no  new  consideration. — 
Blackwell  v.  Kercbevat,  149  P.  1060. 
<S==>I66  (Idaho)  A  principal  having  knowledge 
of  the  material  facts  may  ratify  his  ageut'a  on- 
authorized  act.— Blackwell  v,  l^ercbevai,  149  P. 
1060. 

<S=>I69  (Idaho)  A  prindpara  ratification  of  his 
agent's  unauthorized  act  may  be  by  words  or 
conduct.— BlackweU  v.  Kercbeval,  149  P.  106a 
^s>l7l  (Idaho)  A  principal's  intention  to  rati- 
fy his  agent's  unauthorized  act  will  be  implied 
from  the  acceptance  of  the  beaetita  thereof.— 
Blackwell  v.  Kercheval,  149  P.  1060. 
^=>I74  (Idaho)  Where  the  evidence  is  not  con- 
clusive of  ratification  of  an  agent's  anauthoris- 
ed  act  or  the  extent  of  such  ratification,  the 
Question  is  for  the  jury.— BlackweU  v.  Kerche- 
val, 149  P.  1060. 

9=^175  (Idaho)  An  nnautbortied  act  of  the 

agent,  when  ratified,  has  tlie  same  effect  as  to 
relievmg  the  agent  from  personal  reaponsibility 
as  though  it  had  been  originaUy  authorised.— 
BlackweU  v.  Kercheval,  149  P7l060. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  ^159,  351,  391,  621. 
1236 ;  Bonds ;  Bridges,  €=>20 ;  Counties,  <8=> 
9S ;  Factors,  ®=^2^  ;  Guaranty :  Judgment, 
^=>82.2;  Mechanics'  JUens,  «:9315;  Sales. 
«==>266. 

I.  CREATION  AND  EXISTENOB  OF 
REULTION. 
(A)  Betwees  Irndtvldaala. 

«=»7  (Colo.)  Surety's  agreement  is  not  bindinf 
where  transaction  between  primary  ^rtieg,  out 
of  which  it  aroae,  is  affected  by  positive  illegal- 
ities of  which  he  is  ignorantt  such  as  that  the 
note  was  given  to  obtain  a  preference  for  the 
principal's  unsecured  indebtedness  inhibited  by 
bankruptcy  act. — First  Nat.  Bank  of  Phillips- 
burg,  Kan.,  V.  Clark'a  Estate,  149  P.  612. 
^942  (Colo.)  Where  the  risk  of  a  surety  on  a 
note  was  materially  increased  above  what  he 
had  expected  it  to  be,  failure  of  bank  payee 
to  advise  him  of  facts  relating  to  the  transac- 
tion held  a  fraud  releasing  him  from  his  obliga- 
tion.— First  Nat  Bank  o£  Phillip«bai&  Kan, 
r.  Olark'a  £>Uta»  149  P.  012. 


Digitized  by 


1271 


INDEX-DIGEST 


m.  BisoKABOE  or  mWETY. 

^»90  (Or.)  A  corporate  %anty  cannot  com- 
plain of  technical  breaches  of  conditions  in  the 
bond,  unless  such  breaches  cause  financial  loss. 
—Williams  t.  Pacific  Surety  Co..  148  P.  524. 

IV.  BEBCEDIEB  OF  OBEDITOBS. 

<3=>I59  (Colo.)  On  facts  and  circtimBtances  at> 

tending  decedent's  siipiature  to  note  as  surety^ 
held,  tnat  he  would  be  presumed  to  have  acted 
oo  belief  that  transaction  was  subjecting  him 
only  to  the  ordinary  risk,  and  that  the  bank 
payee  was  presumed  to  have  known  that  such 
was  hia  understanding. — First  Nat  Bank  of 
PhilUpsburg.  Kan.,  t.  Clark's  Estate,  149  P. 

C=3l60  (Or.)  In  an  action  on  a  bond  for  the 
breach  of  a  timber  contract,  evidence  showing 
that  the  sawmill  which  was  sold  by  defendant 
was  of  much  less  value  than  the  amount  paid 
for  it,  held  admissible  to  show  the  value  of^thS 
contract— Williams  t.  Pacific  Surety  Co.,  140  P. 
524. 

«S3l62  (Or.)  That  plaintiff  delayed  about  a 

month  in  giving  notice  of  the  principal's  de- 
fault held  not,  as  matter  of  law,  to  discharge 
Uie^^^«ty.-~William8  v.  Pacific  Surety  Co.,  1& 

PRIORITIES. 

See  Waters  and  Water  GonzM,  «=s>lfi2. 

PRISONS. 

See  Conspiracy,  «=»28,  41,  4& 

PRlVILEOa 

See  TAbA  and  Slander,  «3>48 ;  Witnessei,  «s» 
800. 

PRIVILEGED  COMMUNICATIONS. 

See  Wltnesaea.  «=b201. 

PRIVILEGES  AND  IMMUNITIES. 

See  Constitutional  I^aw,  «=320S. 

PROBABLE  CAUSE. 

See  Indictment  and  Informattcm,  4a>137;  Bfo- 
Ucioiu  Prosecution,  ^3>71. 

PROBATE 

See  Willa,  «s>S02. 

PROBATE  COURTS. 

See  Courts,  <8=>108. 

PROCESS. 

See  Appeal  and  Error,  «=»40S,  430.  R6S;  At- 
tachment. «s=>143,  aoe;  MechanioB'  Liens,  ^ 
122 ;  Sheriffs  and  Constables,  <3=>98. 

H.  SERVICE. 
(A)  FeraoBM  Serrlee  1b  Q«Mem. 

^=»4S  (Idaho)  The  court  on  amending  process 
may  withdraw  it  from  the  files  and  order  it 
served.— Empire  Mill  Go.  v.  District  Court  of 
Eighth  Judicial  Diat.  in  and  for  Benewah  Coun- 
ty, 149  P.  400,  following  Ridenbaugh  v.  S&ni- 
Un.  M  P.  827,  14  Idaho,  472.  125  Am.  St  Rep. 
175;  Empire  Mill  Co.  v.  District  Court  of 
First  Judicial  Dist  in  and  for  Shoshone  Coun- 
ty. 149  P.  605. 

(C>  PnbllcatloB  or  Other  irotiee> 

«s>85  (Okl)  The  method  of  obtaining  Juris- 
diction over  a  person  not  within  the  state  must 
be  as  indicated  by  the  statute^EHrat  State 
Bank  of  Addingttm  t.  Lattlmer,  148  P.  1089. 


€=»I09  (Okl.)  That  personal  service  may  be 
had  under  Comp.  Laws  1909,  |  5616,  on  a  non- 
resident, Acid  essential  that  the  requisite  affi- 
davit be  filed,  summons  be  issued,  and  served, 
and  due  proof  of  such  service  be  made.— First 
Stnte  Bank  of  Addington  T.  Lattimer,  149  P. 
1099. 

m.  DBFEOTB.  OBJEOTXOKS,  AND 
AMENDMENT. 

^157  (Colo.)  Under  Rer.  Code  1908,  I  86. 
8umm(Hi8  and  service  thereof  will  not  be  quashed 

because  the  summons  does  not  state  atl  the  relief 
asked,  especially  where  accompanied  by  the  com- 
plaint.—Sage  Inv.  Co.  V.  Haley.  149  P.  437. 

1 63  (Colo.)  The  summons  may  be  amended 
on  notice,  after  service  and  after  defendant's 
default.— Sage  Inv.  Co.  v.  Haley,  149  P.  437. 

«==>I63  (Idaho)  Under  Rev.  Codes,  S  38^  the 
court  may  order  that  a  defective  summons  be 
amended  to  conform  to  statutory  requirements. 
—Empire  Mill  Co.  v.  IMstrict  Court  of  Eighth 
Judicial  DisL  in  and  for  Benewah  County,  148 
P.  499 ;  Same  i.  District  Court  of  First  Judi- 
cial Diat  in  and  for  Shoshone  County*  Id.  606. 

PROFESSION. 

See  Exemptions,  4»4S. 

PROHIBITION. 

See  Certiorari,  ^=>1 ;  Courts,  ^==>207* 

I.  NATURE  AND  OBOUND8. 

4=»3  (Ner.)  Prohibition  is  available  only  where 
there  appears  no  adequate  remedy  by  appeal.— 
State  V.  IMstrict  Court  of  Sixtii  Judicial  Dist 
in  and  for  Humboldt  County,  149  P.  178. 

Under  Rev.  Laws,  |i  5143,  5329,  there  is  an 
adequate  remedy  by  appeal  from  an  order  re- 
fusing to  set  aside  a  temporary  injunction 
against  taxing  officersi  so  that  prohibition  will 
not  issue  against  tlie  proceedii^  below.— Id. 

<Ss>3  (Okl)  Prohibition  cannot  be  resorted  to 
when  ordinary  remedies  provided  by  law  are 
available.— State  v.  District  Court  of  Marsliall 
County,  149  P.  240. 

A  writ  of  prohibition  will  not  be  awarded 
for  incfmTenience,  on  account  of  expense  or 
delay,  or  because  the  applicants  an  unable  to 
secure  a  supersedeas  bond. — Id. 

Where  applicants  for  a  writ  of  prohibition 
had  an  adequate  remedy  by  appeal  from  a  de- 
cree of  paititiMi,  haUt  that  the  writ  should 
be  denied.— Id. 

«s>5  (Wash.)  Decision  of  superior  court  that 
it  had  jurisdiction  to  probate  an  estate  under 
Rem.  &  Bal.  Code.  |  1284,  h^d  not  reviewable 
by  writ  of  prohibition.— State  v.  Kanffman*  149 
P.  656. 

«s»IO  (Nev.)  Prohibition  is  available  mly  tore- 
strain  a  conrt  from  proceeding  in  a  matter  over 
which  it  haa  no  Jotiadiction.— State  v.  District 
Court  of  Sixth  Judicial  Dist  In  and  for  Hum- 
boldt County.  149  P.  178. 

«=»I0  (Wash.)  Prohibition  held  to  lie  onI.v 
when  inferior  court  is  proceeding  without,  or  in 
excess  of,  jurisdictiou,  and  not  to  prevent  er- 
roneous exercise  of  jurisdiction. — State  v.  Supe- 
rior Court  of  Franklin  County,  149  P.  821. 

Modification  of  judgment  for  fraud  or  mistake 
more  than  a  year  after  its  rendition  held  not  in 
exeesa  of  the  superior  court's  jurisdiction,  and 
hence  prohibition  would  not  lie.— Id. 

PROMISSORY  NOTES. 

See  BjUa  and  Notes. 

PROMOTERS. 

See  Oorporatkuu,  4s3»80. 
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PROTECTION. 

See  Game,  «=»3^. 

PROVINCE  OF  COURT  AND  JURY. 

Bee  Criminal  Law,  «a736-764. 

PROXIMATE  CAUSE. 

See  Master  and  Servant,  4=»285:  Monidpal 
^r^nrations,  ^9705,  819;  Negligence,  «e3> 

PUBLIC  IMPROVEMENTS. 

See  Mnnicipal  Corporations,  '8=> 266-538, 

PUBLIC  LANDS. 

See  Mfnea  and  Minerals,  «eB2L-81. 

n.  SirBVKTAin>DZaPOSAI.0FI>AirDB 
OF  VMITED  STATES. 

(K)  Remedies  In  Cues  of  Framd,  IflBtaket 
or  Tr«Mt. 

4ts>l28  (Okl.)  Courts  of  eciuit;  may  declare 
that  the  grantee  in  a  patent  erroDeousI?  issued 
by  the  Rovemmrat  is  a  trustee  for  the  true 
owner.— Smith  y.  Kennedy,  149  P.  1»7. 

m.  DISPOSAL  OF  I.ANBS  OF  THE 
STATES. 

«=»I85  (Wash.)  Navigable  streams  and  lakes 
are  as  much  a  part  of  the  public  domain  as 
are  the  lands  abutting  or  adjoining  them,  and 
the  government's  grantee  takes  only  such  title 
as  ia  granted  by  it— UUl  t.  Newell,  149  F.  961. 

PUBLIC  POLiCY.  . 

See  Contracts,  ^108, 140, 142. 

PUBLIC  SCHOOLS. 

See  Bchoola  and  School  Districts,  «=>38-145. 

PUBLIC  SERVICE  CORPORATIONS. 

S«e  Carriers ;  Railroads ;  Street  Ballroada. 

PUBLIC  USE. 

See  Dediemtloii. 

PUBLIC  UTILITIES. 

See  Municipal  CMt>orations,  <ts»33. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Cour8e^  «es>190-26S. 

QUANTUM  MERUIT. 

See  Infanta.  «S982. 

QUASHING. 

See  Indictment  and  Information,  ^963 ;  Man- 
damus, ^=b154;  Process,  €=>i57. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  ^139-142. 

QUIETING  TITLE. 

See  Adverse  Possession,  ®=»60,  110:  Appeal 
and  Krror,  ^^1176;  Equity,  ^=»2ll;  Estop- 
pel, «=»107  i  Jnry,  <S=>13  ;  Waters  and  Wa- 
ter Courses,  ^»1S2. 

I.  SIGHT  OF  AOTIOK  AND  DEFENSES. 

4=3(0  (Or.)  The  owner  of  an  equitable,  as  well 
as  the  owner  of  a  legal,  title  may  maintain  a 
suit  to  quiet  title  to  determine  all  adverse 
daiiDS  affecting  his  interest. — Mattcall  v.  Mur- 
ray, 149  F.  S17i  auker  T.  Sama^  Id.,  S21. 


•5>(2  (Or.)  Wbere  defendants.  In  a  suit  to 
qniet  title,  affirmatively  asked  full  and  com- 
plete relief,  all  parties  submitting  themselves 
to  the  jurisdiction  of  the  court,  such  defendants 
waived  the  fact  that  plaintiSs  were  not  in-  ac- 
tual possession  of  part  of  the  land  at  the  time 
of  snit.-Mascall  r.  Marmy,  149  P.  SIT;  GUkey 
T.  Same,  Id.  521. 

n.  PBOOEEDINOS  AMD  REUEF. 

«=»43  (Or.)  In  suit  to  quiet  title,  where  oppor- 
tunity to  plead  an  equitable  title  by  estoppel  is 
presented,  but  only  a  legal  title  is  alleged,  while 
equitable  title  is  proved,  such  proof  is  a  fatal 
rariance.— Mascall  v.  Murray,  149  P.  617 ;  Gil- 
key  V.  Same,  Id.  52L 

QUOTIENT  VERDICTS. 

See  Trial,  «=»316. 

QUO  WARRANTO. 

See  Schools  and  School  Dlstricta,  «s»4I)l 

I.  NATURE  AND  GROUNDS. 

<8=>8  (Kan.)  Determination  of  the  county  com- 
missioners as  to  the  sufficiency  of  a  petition 
for  incorporation  of  city  under  Gen.  St.  1909, 
i  1511,  and  their  subsequent  proceedings,  held 
conclusive,  though  erroneous,  and  not  subject 
to  attack  by  quo  warranto  except  for  fraud  or 
its  equivalent— State  T.  Holcomb,  149  P.  684. 

€=»8  (OkL)  Quo  warranto  is  the  i»oper  remedy 

to  determine  the  legal  existence  or  the  validity 
of  the  orranixatlon  of  a  municipal  township.— 
Earlboro  Tp.  t.  Howard,  149  P.  136. 

n.  JT7RISDICTION.  FBOCEEDXirCW, 
AND  BELIEF. 

<S=>45  (Or.)  The  requirement  of  Snpmue  Court 

rule  33  that  preliminary  notice  of  an  original 
proceeding  in  quo  warranto  shall  be  served  on 
the  adverse  party  is  waived  by  reapontlent's 
answer  to  the  merits.— State  v.  Llodgin,  14y  P. 
530. 

9=s>63  (Or.)  Const  art  7,  S  2,  declaring  that 
the  Supreme  Court  may  in  its  discretion  take 
orinnal  jurisdiction  in  quo  warranto,  makes 
O.  li.  I  502,  providing  for  costs  to  a  successful 
plaintiff,  apphcable  to  an  original  proceeding  ia 
quo  warranto.— State  v.  Hodgin,  149  P.  530. 
Under  L.  O.  L.  f  &89,  defendant  in  original 

Sroceeding  in  quo  warranto  must  within  five 
ays  urge  his  objections  to  the  allowance  of 
costs  or  they  are  waived. — Id. 

Under  L.  0.  L.  H  213,  215,  216,  983,  the  Su- 
preme Court  having  taken  jurisdiction  of  an 
original  quo  warranto  proceeding,  has  power  to- 
issue  execution  for  costs.- Id. 

RAILROADS. 

See  Appeal  and  Error,  ^»10B9;  Oairfere; 
Master  and  Servant  «solJi4,  179:  Munici^ 
Corporations,  «s>29;  Street  Balhnada. 

TI.  OOK8TKUGTION,  MAXNTEHAMOB,. 
AND  EQUIPMENT. 

Ca»l0a  (Kan.)  A  oontract  for  a  Arm  eronlv 

without  gates  held  not  contran  to  the  paUie 

?olicy  indicated  by  Gen.  St  M  7001,  7006,. 

07(5,  and  to  be  enforceable  by  the  landowner. 
— Atkiaaw  t.  Missouri  Fac  By.  Go.  149  P, 
430. 

X.  OPERATION. 
(A)  Daty  to  Operate. 

«=s>222  '(Kan.)  A  railroad  ctunpany  Md  not  lia* 
Me,  notwithstanding  an  ordinance,  for  a  lose- 
from  fire  due  to  the  fire  departments  being  delay- 
ed by  a  traio,  stopped  on  a  street  for  a  few 
minutes  topermit  a  broken  brake  rigging  to  be 
repaired.- Walku  T.  Missouri  Pac.  By.  Co^  14» 
P.  «77.  ^  — 
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<B)  Btatstory,     Mwnlelpal,     nA  Ofllelal 

«s>246  (Kan.)  Under  Gen.  St  1909,  S  1281, 
cities  of  tbe  Srat  class,  having  a  commission 
form  of  government,  have  power  to  enact  ordl- 
nances  prohibiting  trains  from  blocking  certain 
ftreets  at  any  time,  and  from  blocking  any 
street  for  more  than  tivn  minutea  at  one  time. 
— AValker  r.  Missouri  Pac.  By.  Co..  149  P.  077. 

<D)  Injuries  to  Ucemae**  or  Treapuaera 
In  GenvrMl. 

^»273!/2  (Mont.)  A  railroad  owes  to  one 
wrongfullf  on  ita  piopert?  no  doty  except  to  re- 
frain from  w.illful  and  wanton  acts  which  might 
occasion  an  injury. — Martin  v.  Northern  Pac. 
By.  Co.,  149  P.  89. 

^»275  (Okl.)  A  shiuper  of  stock,  Injured  when 
the  train  started  while  he  was  fastening  tbe 
car  door.  Is  not  a  trespasser,  but  was  rightfully 
at  that  place.— St  Louis  &  8.  F.  B.  Co.  v.  Cols, 
149  P.  872. 

«=»276  (Mont)  In  the  absence  of  a  statute  or 
ordinance  reqairing  a  railroad  to  keep  children 
from  ita  track,  it  is  not  liable  for  failure  to 
goard  ita  cars  so  as  to  prevent  children  going 
on  them,  even  if  it  has  asaomed  that  duty. — 
Martin  v.  Northern  Pac.  Hy.  Co.,  149  P.  89. 
«=»282  (Mont.)  In  an  action  for  the  death  of 
a  boy  attracted  to  play  on  a  railroad  car,  a 
complaint  alleging  that  the  car  had  been  defec- 
tive for  a  long  time  prior  to  the  acsudent  is  too 
indefinite  to  show  a  duty  by  the  defendant  to  re- 
pair the  car.— Martin  Northern  Pac.  By,  Co., 
149  P.  89. 

A  complaint  for  injuries  to  a  licensee  on  a 
railroad  car  because  of  a  defect  in  the  car  is  not 
sufficient,  where  it  dow  not  contain  allegations 
which  show  a  duty  on  the  part  of  tbe  railroad  to 
repair  the  car, — Id. 

A  complaint  for  the  death  of  a  seven  year  old 
boy,  who  was  attracted  to  play  in  a  railroad 
yard,  held  not  to  show  a  causal  connection  be- 
tween the  alleged  negligence  and  the  injury.— Id. 

An  instruction,  in  an  action  against  a  railroad 
company  for  the  death  of  a  ^even  year  old  boy 
attracted  to  play  on  its  car,  held  erroneous  aa 
omitting  tbe  element  of  knowledge  by  the  owner 
that  the  car  was  alluring  and  dangerous. — Id. 
^=>282  (Okl.)  In  an  action  for  injuries  to  a 
shipper  of  stock,  who  was  fastening  the  car 
door,  evidence  held  to  take  to  the  Jury  the  ques- 
tion of  the  railroad's  negligence  in  starting  the 
train.— St  liouis  ft  S.  F.  B.  Co.  t.  Cols,  149 
P.  872. 

Tliere  is  no  material  variance  between  an  al- 
legation that  a  railroad's  employes  knew  that 
plaintifr  was  in  a  place  of  danger  and  proof 
tiiat  they  should  have  known  it— Id. 

In  an  action  Cor  Injuries  to  a  shipper  of  Stock 
while  he  was  fasteninR  the  car  door,  instruc- 
tions as  to  tbe  railroad's  daty  to  plaintiff  held 
correct — Id. 


(O) 


Tracks. 


^=»383  (CaL)  A  railway  track  being  a  warning, 
a  traveler  must  take  every  reasonable  oppor- 
tunity to  look  and  listen  for  trains.— Ghrissinff- 
er  V.  Soathem  Pac  Co.,  149  P.  175. 

4r387  (Cal.)  One  injured  at  a  railroad  cross- 
ing cannot  recover  notwithstanding  the  negli- 
gence of  the  trainmen,  where  bis  "own  contribu- 
tory negligence  was  the  proximate  cause  of  the 
injury.— Chrissinger  v.  Southern  Pac.  Co.,  149 
P.  175. 

^s>400  (Cal.)  In  an  action  by  one  run  down 
by  a  train,  evidence  held  to  show  that  he  did 
not  look  or  Itsten,  and  so  to  warrant  nonsuit. — 
ChriBsinger  t.  Southern  Pac.  Co.,  149  P.  176. 


J9ee  Gas,  «=>14. 


RATE. 


RATIFICATION. 

See  Alteration  of  Instruments,  4e=>26;  Frauds, 
Statute  oi^  4s>116 ;  Principal  and  Agent,  4a» 
1G3-175:  Schools  and  School  Districts, 
135. 

REAL  ACTIONS. 

See  Ejectment;  Foidblo  Bntiy  and  Detainer; 
Qdetlng  Title. 

REASONABLE  DOUBT. 

See  Criminal  taw,  «=»789. 

RECEIPTS. 

See  Payment,  «=»74,  89. 

RECEIVERS. 

IV.  MAKAGBMEMTT  AKD  DISPOSS- 
TlOZr  OF  PROFERTT. 

(A)  AdLailBlstratlon  In  Oeneral. 

^=>95  (Wash.)  Becelver  sued  by  plaintiff  at- 
torneys to  recover  for  services  rendered  him  in 
bis  representatiTe  capacity  under  authority  of 
the  court  to  ennge  counsel  held  not  personally 
Uable^WlUettToieson  v.  Jaaecke,  149  P.  17. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  «=s>6eS-«86;  Trial,  «»67- 
91. 

RECORDS. 

See  Appeal  and  Error,  ^248,  501-714 ;  Crimi- 
nal Uiw,  ^1086-1122;  Mines  and  Minerals, 
•&=>22;  Trial.  «^39S;  Tendw  and  Pur^ 
chaser,  ^231. 

REDEMPTION. 

See  Exeeotian,  «s»294,  293. 

REFERENCE. 

See  Arbitration  and  Award. 

I.  NATURE.  OROTTNDS.  AND  ORDER 
OF  REFERENCB. 

«=»24  (Okl.)  Lidgants  may  stlpalate  that  the 

referee  ^all  settle  the  issues  in  a  case  referred 
to  him.— KeUy  v.  West  149  P.  902. 

Where  a  litigant  joins  in  a  motion  asking  for 
a  reference  and  that  a  particular  person  be  ap- 
pointed referee  and  empowered  to  settle  the  is- 
sues, and  later  files  supplemental  pleadings,  he 
will  be  deemed  to  have  stipulated  that  the  pow- 
er shall  be  exercised.— Id. 

n.  BEFEBEBS  AVD  VnOCXBDTKM. 

«»42  (Okl.)  A  substantial  compliance  with 
Rev.  Laws  1910,  §  ^024,  prescribing  the  oath 
of  a  referee,  held  sufficient— Kelly  v.  West,  149 
P.  902. 

Failure  of  a  referee  to  take  the  oath  pre- 
scribed by  Rev.  Laws  1910,  {  5024,  will  be 
deemed  waived,  where  the  parties  proceed  to 
trial  and  submit  their  case  without  objection 
on  this  poiaL—IA. 

REFERENDUM. 

See  Munidpal  Corporations,  ^»108,  IIL 

REFORMATION  OF  INSTRUMENTS. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

4S9l9'(Okl.)  Where  a  written  contract  omits 
or  contains  terms  contrary  to  the  common  in- 
tention of  tbe  parties,  tbe  Instrument  will  be 
corrccte<l  to  conform  to  the  intent.-^eTeland 

V.  Itankin,  149  P.  1131. 
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n.  FBOCEEDIMGS  AND  REUEF. 

^=>45  (OU.)  To  justi^  the  reformation  of  an 
iostniment  for  matoal  mistake,  the  proof  must 
establish  the  mistake  to  a  moral  certainty,  be- 
yond reasonable  controversy,  but  not  beyond  the 
possibility  of  controver8y.--Cleveland  t.  Kan- 
kh^  149  P.  1131. 

REFUNDING. 

See  Municipal  Corporations,  (S=»52S. 

REGISTRATION. 

»ee  Elecdona,  «=»328. 

REHEARING. 

See  Appeal  and  Bnor,  4=>SSZ 

RELEASE. 

See  Hmbuxl  and  Wif^  «»268;  Iiifiuit%  «3» 
47,  58,  8& 

RELIGIOUS  SOCIETIES. 

See  limitatfiHi  of  AcUodb,  ^163. 

REMITTITUR. 

See  Appeal  and  Error,  ^=91280, 

REMOVAL 

See  Municipal  OorporationB.  «s»lSQ,  1B6;  Offi- 
cers, ^»66,  74. . 

RENEWAL 

See  Bille  and  Notes,  «=>137, 189. 

RENT. 

See  Dower;  Innkeepera. 

REOPENING  CASE. 

See  Criminal  Law,  «=»680. 

REPLEVIN. 

See  Appeal  and  Error,  «=:»1029. 

X.  RIGHT  OF  ACTION  AND  DEFENSES. 

^=8  (Or.)  Plaintiff  In  replevin  held  to  show  no 
right  to  immediate  possession  in  Uie  foodn 
Mught  to  be  replevined.— Bohart  t.  Parker,  149 

H.  XmUSDIOTION.   VJBNVB,  AND 

PARrraEs. 

^=s>22  (Okl.)  Where  property  belont^ns  to  one 
person  is  seized  under  a  wnt  running  against 
another,  the  owner  may  maintain  replevin 
against  the  officer  in  his  indlvidtial  name  or 
against  him  in  his  official  capacity^Mann  v. 
Bideahour.  140  P.  124. 

nr.  FI.EADINO  AND  EVIDENCE. 

«s>57  (OkU  Where  the  afflda'rlt  in  replerin, 

when  there  is  no  separate  petition,  contains  all 
the  essentials  of  a  petition,  it  should  be  treated 
as  both  affidavit  and  petition,  and  the  filing  of 
the  same  and  the  issuance  of  a  summons  there- 
in conatituteB  commencement  of  the  action. — 
Mann  v.  Ridenhour.  149  P.  124. 
4=5358  (Cal^pp.)  Complaint,  alleging  that 
plaintiff's  assignor  was  owner  of  personalty 
until  BSBioimeDt  and  that  plaintiff  brought  ac- 
tion therefor  alleging  preTioas  asrignment,  held 
to  state  a  cause  of  action  in  claim  and  deliv- 
ery.—Golden  V.  Fischer,  149  P,  797. 
«=>69  (Okl.)  That  replevin  waa  broogbt  against 
an  officer  in  hto  individual  name,  and  the  evi- 
dence showed  that  he  acted  in  an  official  capaci- 
ty under  process  in  seizine  the  property  in  con- 
troversy,  held  not  to  constitute  a  fatal  variance. 
-Mann  v.  Bideiifaoai,  149  P.  124. 


1  (Colo.)  In  replevin  where  defendant  gave 
the  redelivery  Ixmd  required  by  the  Code  and 
had  the  goods  returned  to  him,  the  admission  of 
such  fact  as  evidence  of  his  animus  was  arxo- 
neoos.— Scanlaa  v.  !«  Coster  148  F. 

REPLY. 

See  Pleading,  «=bi65. 

REQUESTS. 

See  Trial.  «s»266-297. 

RESCISSION. 

See  Corporations,  «=»8a  8S,  121;  Insurance, 
«=»730;  Sales.  «s»126;  Vendor  and  Pnr- 
chaaer,  «=»101. 

RES  GEST^. 

See  Criminal  Law.  «=>860 ;  Evidence.  «=3>119, 
128H- 

RESIDENCE. 

See  Appeal  and  Brror,  ^77. 

RES  JUDICATA. 

See  Judgment.  «=»707,  713. 

RETROSPECTIVE  LAWS. 

See  Statntea,  •»261.  287. 

RETURN. 
See  Appeal  and  Error,  <8=>430t 


See  Taxation. 


REVENUE. 
REVERSAL 


See  Appeal  and  Error,  «»1170-li77:  Orlm- 
inal  Law,  «=»118e. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  «=:>1134-1186 ;  Highways,  ^77 :  Judf- 
ment,  ^=^335;  Master  and  SerfanL  ^» 
260% ;  Taxation,  «=:»462,  493. 

REVIVAL 

See  Btatntea.  «9b>169. 

REVOCATION. 

See  Exeeatoia  and  Administrabwa*  4=>8a; 

RIGHT  OF  WAY. 

See  Mnnicipal  Corporationa,  4s»28b 

RIPARIAN  RIGHTS. 

See  Navigable  Waters. 


See  HlghwajiL 


ROADS. 
SAURY. 


See  Counties,  «s>69.  76,  166;  Officers,  «s» 
94.  loa 

SALES. 

See  Chattel  Mortgages,  ^b6;  Ezeeationt  ^ 
171,  172,  24S-Sw:  Bxeentors  and  Adminis- 
trators, ®=s366j  Fraud,  ^99,  59;  Indiana. 

23;   Mortgages,   «=3»292;  Names; 
Taxation.  4»679 ;  Vendor  and  Pnicliaan. 

I.  RBQmsITES  AND  VAUDXTT  OF 
CONTRACT. 

«=s»53  (Kan.)  That  the  buyer  failed  to' examine 
the  fire  box  of  the  engine  because  lis  eoold  not 
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«zaniiiie  it  without  soiling  fats  clothes  did  oot, 
as  a  matter  of  law,  preclude  hira  from  relying 
-on  the  seller's  statements  as  to  its  condition.— 
Aultmau  &  Taylor  Machinery  Co^  t.  Schier- 
kolk,  149  P.  680. 

m.  MODIFIOATIOH  OB  KESdSUON 
OF  OOHTBAOT. 

(C)  RMoIsatom  by  B«r«r* 

$=^126  (CoIo.App.)  In  an  action  on  notes  giv- 
en on  the  price  of  a  saloon,  brought  utttsr  plain- 
tiff, the  payee,  bad  taken  possession  under  de- 
fendant's chattel  mortgage,  defendant,  who  had 
not  demanded  the  return  cash  paid,  could 
not  defend  on  the  ground  of  nlalntifPs  rescis' 
sion  of  the  sale.— Baoca  T.  l^>ennott,  149  P. 
1080. 

<t=9l26  (Kan.)  Erid^ice  hel4  not  to  show,  as  a 
matter  of  law,  that  the  buyer's  election  to  re- 
scind the  contract  of  sale  for  fraud  was  not 
made  with  sufficient  promptness  to  be  effective. 
— Aultman  &  Taylor  Madiinery  Oo.  v.  Schior- 
kolk,  149  P.  680. 

VI.  WABBAHTIES. 

4»255  (Kan.)  A  seller  may  be  liable  on  a  war- 
ranty quality  made  to  another  than  the  buy- 
w,  who  is  interested  in  it  and  becomes  surety 
ten-  part  of  the  price.— Geo.  O.  Richardson  Ma- 
chinery Co.  T.  Brown,  149  P.  434. 

A  maker  of  a  note  given  to  secure  the  price 
of  a  warranted  machine  sold  to  a  third  person 
hM  entitled  to  recover  from  the  seller  dam- 
ages resulting  to  Mm  from  defective  worlUng  of 
the  machine  while  used  by  the  buyer  in  thresh- 
ing the  maker's  grain, — Id. 
^268  (Mont.)  It  was  the  duty  of  a  Beller  ot 
wheat  for  sprlus  seeding  to  know  that  that  de- 
livered was  as  represented,  and  if  it  was  not, 
the  responsibility  was  on  the  seller,  in  the 
absence  of  an  acceptance,  with  knowledge,  by 
the  buyer.— Keeler  T.  Green.  149  P.  286. 
«=>288  (Kan.)  That  a  machine  bought  was 
used  for  a  week  in  threshing  plaintiff's  wheat 
held  not  to  preclude  him  from  recovering  for 
breach  .of  warranty  as  to  its  work,  where  efforts 
were  continually  beinc  made  to  imittove  its  con- 
dition, and  dorins  the  week  the  warrantor  made 
some  repairs  resulting  in  a  tunporary  good  ef- 
fect.—Geo.  O.  llicbardsoa  Machinery  Co.  t. 
Brown,  149  P.  434. 

Vm.  BEBIEDIES  OF  BUTEB. 

iD)  AoU*M  mmA  Cowaterelalasa  for  Bauauh 
•f  Warnwtr. 

^3>429  (Okl.)  A  buyer  held  to  have  an  option 
either  to  stand  on  his  warranty  or  to  recoup  his 
damages  in  an  action  brought  against  him  on 
his  purchase-price  note  or  to  accept  from  the 
seller  another  stallion  which  would  satisfy  the 
warranty.— Voris  v.  Gage,  149  P.  160. 
4»434  (Mont.)  €!omplaint,  in  action  for  dam- 
ages by  purchaser  of  spring  wheat  for  seeding, 
Keld  to  sufficiently  allege  a  warranty.— Keeler 
T.  Green,  149  P.  286. 

«a»437  (Okl.)  A  breach  of  warrants  cannot  be 
proved  under  a  general  denial,  bnt  must  be 

specially   pleaded.— Standard   Eashion   Co.  v. 

Morgan,  149  P.  1160. 

«=3>442  (Mont.)  Though  plaintiff  aUeged  that 
wheat  sold  to  him  by  defendant  as  spring  wheat 
tor  seeding  was  in  fact  fall  wheat,  and  was 
therefore  of  no  value  to  him,  he  could  recover 
for  such  damages  as  were  proximately  caused 
by  failure  to  furnish  the  wheat  represented, 
though  that  delivered  was  not  altogether  worth- 
less as  alleged.— Keeler  v.  Green,  149  P.  280. 

^s>447  (Okl.)  A  general  verdict  for  the  seller 
for  tbe  full  price  determines  that  there  was  no 
breach  of  warranty.— People's  Ice  &  Fu«l  Co. 
T.  Serat.  149  P.  870. 


IB.  OOBDITIONAX.  SAIA*. 

«=»450  (Mont)  "Conditional  sales"  are  merely 
executory  agreements  to  sell,  accompanied  by 
delivery  of  possession  to  the  intending  purchas- 
er, the  title  remainiug  In  the  vendor  until  the 
purchase  price  has  been  paid.— State  t.  Jus- 
tice of  Peace  Court  of  BiUitigs  Tp.,  Yellowstone 
County,  149  P.  709. 

<&=3474  (Wash.)  Creditors,  within  Rem.  &  Bal. 
Code,  i  3tt70,  relating  to  filing  of  conditional 
sales  contracts,  held  to  include  only  those  ac- 
quiring liens,  and  not  general  unsecured  cred- 
itors extending  credit  without  knowledge  ot  the 
delivery  of  posBession.— Jenalngfl  t.  Swartz,  149 
P.  94t. 

9s>476  (Wash.)  A  buyer  not  complying  with 
the  contract  of  conditional  sale  acquires  no  ti- 
Ue.-a«Bntaigi  T.  Swarti,  14»  P.  947. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Constitutional  Law,  4s»31. 

II.  FUBI.IO  SCHOOLS. 

(B)  Oreatlofl,  AlterstloM,  Bxistemee,  »nd 
DIaaolntiOB  Of  Dlstrlats. 

«=>3&  (OU.)  Under  Laws  1918.  c.  219.  art  7. 
held  that  unless  the  petitions  of  sejHUUte 
school  districts  for  an  election  to  organize  a 
consolidated  district  seek  to  include  therein  the 
same  separate  districts,  the  county  auperinr 
tendent  cannot  call  an  election  for  a  consolidat- 
ed district.— Smith  v.  State,  149  P.  884. 

Where  the  several  petitions  to  call  an  elec- 
tion to  organize  a  consolidated  school  district 
do  not  name  the  separate  districts  to  be  in- 
cluded in  such  district  or  do  not  concur  in 
the  separate  districts  to  be  included,  they  are 
insufficient  and  a  call  for  an  election,  and  sub- 
sequent proceedings  are  void. — Id. 

Where  one  of  several  petitions  names  the  sep- 
arate school  districts  to  be  included  in  the  con- 
solidated district  but  the  others  leave  tbe 
names  blank,  the  petitions  are  insnfficlent  to 
authorize  a  call  for  an  election  tor  a  consoli- 
dated school  district.— Id. 

A  call  for  an  election  to  authorize  orgaoisa- 
tioD  of  a  consolidated  school  district  keld  unau- 
thorized, where  it  did  not  include  a  separate  dis- 
trict specifically  named  la  only  one  of  the  sev- 
eral petitkms  whidi  named  the  separate  die- 
tricts.:— Id. 

«S3»40  (Okl.)  The  pretended  officers  of  a  con- 
solidated school  district  illegally  organized  pur- 
suant to  an  unauthorized  call  Cor  an  election 
will  be  dislodged  in  proper  qno  warranto  pro- 
ceedings by  the  atate.— Smith  r.  Stat^  149  P. 
884. 

«=344  (Okl.)  A  5oint  school  district  organized 
under  Comp.  Laws  1909,  S  8080  and  composed 
of  portions  of  two  or  more  counties,  cannot  be 
dissolved  under  aectitaui  8169,  8170.  8176  by  the 
county  superintendent  of  one  coantr  by  a  meet- 
ing in  the  district  with  inliaMtanti  thereto  and 
by  vote  or  consent  declaring  the  district  dlc- 
solvedr-Fennell  v.  Lannom,  149  P.  144. 

(D)  Dlatvlet  Propertr*  CToatntota, 
UabUltlea. 

4=»8I  (OaL)  A  bond  giveD  by  school  contract- 
ors held  the  bond  required  by  St  1897,  p.  201  | 
1,  though  it  did  not  refer  to  the  ctatnte.— Miles 
V.  Bal«y,  149  P.  45. 

®=386  (Cal.)  Lab<ver8  and  materialmen  to 
whom  a  contractor  for  the  construction  of  school 
buildings  was  indebted  must,  as  a  condition  pre- 
cedent to  suing  on  the  bond  provided  for  by  St 
1897,  p.  202,  file  their  claims  and  commence  pro- 
ceedings within  tlie  time  fixed  by  section  2.— 
Miles  T.  Batey.  149  P.  46. 
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(B)  District  Debt,  Secvi4tl«a,  mad  Tax- 
ation. 

•=9103  (Nev.)  Board  of  county  oommiwioners 
having  made  the  anoual  tax  levy  aa  lequiEed  hf 
Uev.  Laws,  {{  3618,  3762,  3763,  held  that  they 
wonld  not  be  required  to  make  a  levy  under  the 
aubaeguent  act  of  March  9,  1915  (Laws  1915, 
c.  78),  authorizing  the  levy  for  benefit  of  cer- 
tain diatrict  high  schoola.— Sute  y.  Board  of 
CoQDty  Com'n     Washoe  Coun^,  149  P.  191. 

(G)  Teacher*. 

«s>)3f  (Colo.App.)  Under  Mills'  Ann.  St.  1912, 
i  6764  <Hev.  St.  190ti,  %  S990),  a  contract  with 
an  unlicensed  teacher  is  roid,  and,  unless  rati- 
fied, will  not  support  an  action  for  services.— 
School  Dist.  No.  76  in  Weld  Coan^  T.  KSrbf, 
149  P.  260. 

«s»l3S  (Colo.App.)  Facts  kOd  to  abow  that 
school  board  did  not,  after  teacher  obtained  cer- 
tificate, ratify  contract  made  before  the  certifi- 
cate was  obtained,  or  mnke  a  new  contract. — 
School  Diat  No.  76  in  Weld  County  T.  Kirby, 
149  P.  260. 

A  contract  with  a  teacher,  entered  Into  by  two 
members  of  a  school  board  at  a  special  meeting, 
without  notice  to  or  knowledge  of  the  third 
member,  was  absolutely  void. — ^Id. 

Teacher's  subseQuent  attendance  at  aommer 
acbool  held  not  to  eatop  echool  board  to  deny 
legality  of  contruct  of  emnlc^ment;  It  not 
appearing  that  she  would  not  nave  attttided,  had 
ccmtract  not  been  made.— Id. 
«=»I35  <Okl.)  Whftre  a  teacher  employed  by 
two  directors  of  a  Joint  school  district,  meeting 
informally  outside  tlie  district,  taaeht  for  a  time 
and  received  warrants  therefor,  held  that  the 
treasurer  of  the  board  was  estopped  from  con- 
testing the  validity  of  her  contract— Fennell  v. 
Lannom.  149  P.  144. 

^=>I43  (Colo.App.)  Evidence  fteld  to  show  that 
teacher,  employed  before  obtaining  a  certificate, 
knew  before  starting  to  teach  that  two  of  the 
three  members  of  the  board  objected  to  her 
teaching.— School  Dist  No.  76  In  Weld  County 
v.  Kirby,  149  P.  260. 

SEARCHES  AND  SEIZURES. 

See  Oaming,  «=»60;  Intoxicating  Ugnon,  ^» 


SECONDARY  EVIDENCE 

8c«  Evidence,  «=»158. 

SECURITY. 

See  Judgment  «=9l03. 

SELF-DEFENSE. 

See  Hominde,  «s>109.  116,  244,  300,  m 

SENTENCE. 

See  Criminal  Law,  «=»991,  1216. 

SEPARATE  ESTATE 

See  Husband  and  WUe,  «=»129, 149, 

SERVICE 

See  Appeal  and  E^r,  «s>336,  664,  666. 

SERVICES. 

See  Work  and  Labor. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  «=»51;  Pleading, 
138;   Sales,  «=>425. 

n.  SUBJECT-MATTER. 

®=»28  (Ariz.)  Ordinarily  a  party  wh^  sued 
on  a  contract  for  services  by  the  party  render- 
ing them  w  Ua  aasignee  may  olfaet  any  dam- 
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ages  sustained  by  the  n^igent  p^onnance  of 
the  contract.— Arizona  Eastern  B.  Ca  t.  Stev- 

art  149  P.  763. 

SETTING  ASIDE 

See  Appeal  and  Error,  ^:=>967;  IMvoree, 
161;   Indictment  and  Information,  ^137; 
Judgment.  ^138,  349. 

SEWERS. 

See  Drains;  Municipal  Gorporatlima,  ^bsBM. 

SHAM  PLEADING. 

See  Pleading.  «=»26e. 

SHERIFFS  AND  CONSTABLES. 

See  Evidence,  «=»S3. 

in.  POWEBI,  DTTTIES.  AKD  T.TABTf.T. 
TIES.  . 

•S=>98  (GaLApp.)  Essentials  of  process  "regular 
on  its  face,"  ^rithin  Pol.  Code,  |  4168,  protect- 
ing officers  serving  such  pnxMss,  stated. — Pait- 
kewicB  T.  Jess,  149  P.  997. 

When  lack  of  authority  is  apparent  an  officer 
is  not  only  justified,  but  it  is  hla  duty,  not  to 
perve  illegal  proceaa,  and,  if  he  does  so.  It  la  at 
his  peril. — Id. 

Under  Pol.  Code,  |  4168,  officer  M4  net  Uft- 
ble  for  executing  process,  uifless  lack  oi  anthoc^ 
ity  is  apparent  on  Its  face. — Id. 

$=»I37  (Idaho)  An  amended  complaint  held  not 
to  state  a  cause  of  action  for  a  sherifTa  fail- 
ure to  take  property  described  in  a  diattel  mort- 
gage, where  It  did  not  allege  that  the  affidavit 
required  by  Rev.  Codes,  S  341S,  as  amended  by 
Sess.  Laws  1909,  p.  149,  was  made,  and  that 
by  reason  of  refusal  of  a  demand,  amdarit  and 
notice  was  pUced  in  the  defendant  aheriiTs 
hands.— Tappln  t.  McCabe,  149  V.  400. 

A  plaintiff  suing  a  sheriff  for  faitare  to  take 
possession  of  mortgaged  property  and  sell  same, 
Aeid  reqnired  to  allege  in  hla  complaint  that  bs 
had  fully  complied  with  Rer.  Codes,  |  341S, 
amended  by  Seaa.  Lam  1909,  p.  149.— Id. 

4=»I5I  (Wash.)  Evidence,  in  an  action  by  a 
aherift  on  an  Indemnity  bond  for  his  protectioa 
in  levying  an  attachment,  held  to  sustain  a  find- 
ing that  the  writ  was  levied  and  that  the  goods 
when  destroyed  were  being  held  therennder.— • 
National  Surety  Co.  t.  A.  a  Fry  Ock.,  149  F. 
637. 

XV.  IX&BXLrnES  on  OFFIOXAIi 
BONDS. 

«cs>l68  (CaLApp.)  Comi^ahnt  showing  that 
falae  Imprisonment  was  under  warrant  Md 
bound  to  allege  that  warrant  was  izrefular  oa 
its  fac&— Panikewici  t.  Jcai,  149  P.  OOT. 

SIGNATURES. 

See  BiUs  and  Notea,  (S=»279;  Wilb,  «8=>111. 

«=»4  (Okl.)  Where  the  officer  taking  the  ac- 
knowledgment signs  the  name  of  a  grantor,  who 
is  unable  to  write,  and  does  not  sign  as  a  wit- 
ness as  required  by  Oomp.  St  1909,  t  2965,  but 
two  othw  persons  sten  as  witnesses,  uie  officer's 
certificate  is  a  samdent  compliance  with  Cha 
statute.— Hill  v.  Mo^,  149  P.  211. 

«S95  (OM.)  Under  Gomp.  St  1909.  |  2965, 
the  mark  to  an  unacknowledged  instrument  ot. 
one  who  cannot  write  is  not  a  "elgnature"  or  a 
"subscription,"  unless  the  person  writing  tha 
name  writes  his  own  a»  a  witness  near  St.— 
Hill  V.  Moore,  149  P.  21L 

SPECIAL  UWS. 

See  Statutes,  «B»9a 
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SPECIFIC  PERFORMANCE. 

See  Corporation*,  <8=»8S. 

XL  OOHTBAOTS  EHTOBOEABU. 

«=»33  (CaL)  Under  CIt.  Code,  |  8S86,  requli^ 
big  the  specific  performance  to  be  tnutua],  a 
Tcndor,  who  contracted  to  convey  a  tract  of 
land  part  of  which  he  did  not  own,  could  not 
be  required  to  Bpecifically  perform.— Unehan 
T.  De^ncenae,  149  P.  684. 

4s»70  (Or.)  Person  advancing  money  for  cor- 
porate stock  not  delivered  held  entitled  to  sne 
for  specific  performance.— Watldns  v.  Record 
Pbotographing  Abstract  Co.,  149  P.  478. 

XT.  PBO0EEDI1IO8  AHD  BEUEF. 


»IOS  (Cal.)  Defendant,  who  with  notice  that 
plaintiif,  the  zrantee  of  property,  had  repudiat- 
ed his  grantors  contract  to  convey  to  defendant, 
took  no  steps  to  enforce  his  rights  under  the 
contract,  thereby  precluded  any  right  whldi 
he  otherwise  might  have  had  to  its  specific  per* 
formance  against  the  grantee.— linehan  f.  Dev- 
incense,  149  P.  584. 

«=»I2I  (Cal.)  In  an  action  to  qaiet  title,  where- 
in defendant  demanded  specific  performance 
nnder  a  contract  of  sale  from  piaintitfs  gran- 
tor, evidence  A«Id  inauffident  to  show  the  ex- 
istence of  such  contract.— Linehan  v.  Devin- 
cense,  149  P.  584. 

^S)12\  (Kan.)  Evidence  held  insufficient  to 
show  a  contract  to  give  property  at  death  of 
owners  to  a  girl  who  made  her  home  with  them 
from  the  time  she  was  7  until  slw  was  18  ^ears 
old.  in  consideration  of  her  services. — Fair  t. 
Nelson,  149  P.  432. 

0=sl2l  (Kan.)  Plaintiff's  evidence  in  an  ac- 
tion for  specific  performance  of  a  contract  for 
the  Bale  of  a  farm  Md  niffictent  as  against  a 
demurrer.- Brown  t.  Oesterreich,  149  P.  676. 

SPOLIATION. 

See  Alteratimi  of  InBtmmenta,  «=9ll. 

STAKEHOLDERS. 

See  Oamtng,  9»29. 

STATEMENT. 

See  Mechanics'  Liens,  «s>lS7. 

STATES. 

Bee  Courts,  ®=3>121;  Eminent  Domain,  9=34; 
Evidence.  «s».^5,  80;  Fish,  «=)»8;  Game, 
^stB% ;  Oaraiahment,  «»18;  Judgment,  «=> 
818. 

I.  POUTIGAI.  STATUS  AKD  IKELA- 
TIOWS. 

«s>g  (Okl.)  U.  S.  Bev.  St  S  828  (U.  S.  Oomp. 
St.  1913,  fi  1383)  extended  to  compensation  of 
clerks  of  territorial  district  courts  by  Organic 
Act,  S  13,  is  repugnant  to  the  state  Constitu- 
tion and  locally  inapplicable  and  not  c<mtinued 
in  force  by  Scliedule,  art  25,  f  2r-Harper  v. 
Board  of  Com'rfl  of  Oklahoma  County,  149  P. 
1102. 

in.  PROPERTY.  GOHTRAOTS.  AHD 

liabhotieb. 

«=>IOO  (Colo,  ^p.)  Under  Const  art  19.  I  2, 

Gen.  St  1883,Tl42S  (Rev.  St  1908.  S  ^»34; 
Mills'  Ann.  St  1912,  |  4488),  and  Rev.  St 
1908,  §  8935  (Mills'  Ann.  St  1912.  8  4489), 
an  aereeiuent  by  the  secretary  of  state  to  pay 
the  full  legal  amount  for  publishing  eonstitu- 
tional  amendments  to  one  publisher,  who  was  to 
divide  with  two  others,  Aeld  void  as  against 
public  poliey.-OHver  v.  Wilder,  140  P.  2767 


STATUTES. 

See  Frauds,  SUtute 

For  statutes  relating  to  particnlar  subjects,  see 
the  Tarious  spednc  toptce. 

I.  ENACTMENT.  REQUISITES,  AND 
VAXJDITY  IN  QENERA3L. 

«S964  (Wash.)  The  posfdble  invalidity  of  other 
portions  of  the  Commission  Merchants'  I<aw 
(K.:m.  &.  Bal.  Code,  U  7024-7035)  will  not  de- 
feat the  entir?  act— State  v.  Walter  Bowen  & 
Co.,  149  P.  330. 

n.  aENERAZ.  AND  SFECIAI.  OR  LO- 
OAX  LAWS. 

<S=:>90  (Kan.)  Act  1916,  c.  1&8.  f  1,  purport- 
ing to  cure  irregularities  in  the  incorporation 
of  cities  of  the  third  class,  Md  uncoasUtn  tion- 
al as  special  legialation  violative  of  Const  art 
12,  I  l.--State  T.  Holcomb.  148  P.  084. 

m.  SUBJECTS  AND  TITLES  OF  ACTS. 

•S=»(I5  (Wash.)  Title  of  Laws  1895,  p.  109, 
held  sufficiently  comprebenalve  to  justify  pro- 
vision for  manner  of  selection  of  a  homestead. 
—Stewart  v.  Fitxsimmons,  149  P.  6Ca 
«»l  18  (Or.)  Laws  1911,  p.  172.  extending  the 
indeterminate  sentence,  and  creating  a  parole 
board,  repealing  L.  O-  U  «  1723,  1731,  and 
amending  sections  1692.  1724-1730,  held  not 
violative  of  Const  art  4,  {  20,  for  inaufficiuicjr 
of  title.— State  v.  McPberson,  149  P.  102L 
«=3l23  (Or.)  L.  O.  L.  |  6279,  anthorizing  the 
vacation  of  county  roads  and  highways,  held  not 
repugnant  to  Const  art  4^  %  20^Heuel  v.  Wal- 
lowa County,  14Si  P,  77. 

L.  O.  L.  I  ^279,  aafhoriiiut  the  vacation  of 
county  highways,  a  le-enactment  of  Laws  1903. 

S.  2ffi2,  if  repugnant,  as  originally  enacted,  to. 
onet  art  4, 1  20.  held  validated  by  L*ws  1913. 
p.  296,  amending  it— Id. 

REPEAX^   aUSPRHnoir,  BXPIBA- 
TION.  AND  REVIVAIm 

«s>l69  (CalApp.)  The  city  of  Los  Angeles  not 
having  acted  under  St.  1911,  p.  2051,  held,  that 
the  Public  DtiUdes  Act  applied  to  street  car 
rates,  notwithstanding  section  82.  and  Const 
art.  12,  I  23.  and  bo  an  earlier  statute  was  not 
revtved.-^nydam  t.  1m  Angdes  By.  Co.,  149  P. 
6S. 

TI.  OONSTRUOnON  AMD  OPBRA- 
TIOH. 

(A)  General  Rwlaa  of  Oomatra«U*B. 

«=3>I84  <Or.)  A  l^slatlve  act  must  be  so  con- 
strued as  to  make  it  operative,  and  carry  out  the 
indicated  parposes  of  the  lenslators.- Rathfon 
v.  Payette-Oregon  Slope  Irr.  Dist,  149  P.  1044. 

€=»I88  (OklO  Where  the  language  of  an  act 
conveys  a  definite  meaning  involving  no  absurdi> 
ty,  or  any  contradiction  of  other  parts  of  the 
statute,  the  apparent  meaning  must  be  accept- 
ed.—Palter  V.  talker,  149  P.  1111. 

^»20l  (Kan.)  Where  the  Legislature  errone* 
ously  uses  one  word  or  figure  for  another,  and 
the  context  shows  the  legislative  intent,  the 
proper  word  or  figure  may  be  deemed  substi- 
tuted therefor.— Coney  t.  City  of  Topeka.  149 
P.  689. 

«=»20S  rN.H.)  All  parts  of  a  statute  relating 
to  the  same  subject-matter  should  be  connidered 
together. — Sakariason  v.  Mechem,  149  P.  352. 

«=>226  (Okl.)  A  decision  of  the  Supreme 
Court  of  Arkansas,  rendered  since  the  laws  of 
that  state  were  extended  over  the  Indian  Ter- 
ritory, is  not  even  persuasive  when  in  conflict 
with  the  settled  law  of  Oklahoma.— Marz  v. 
Hefner.  149  P.  207. 
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(C)  Time  •(  Tmklav  Bfleet. 

«=3255  (Okl.)  The  Fee  and  Salary  Act  of 
March  19,  1910,  flzing  the  compeosatiou  of  dia- 
trict  court  clerks,  hecame  effective  90  days  there- 
after under  Const,  art  5,  §  58.— Harper  t. 
Board  of  Com'rs  of  Oklahoma  Couoty,  149  P. 

(D)  RetTOMtlve  0|»eratioB. 

4=»26l  (Aria.)  Statutea  will  not  be  given  a  re- 
troactive effect  unless  it  clearly  appears  that 
the  Xje^islature  so  intended  and  the  intention 
to  manifest  or  the  exigencies  of  the  case  com- 
pelling.—Bartlett  T.  MacDonald.  149  P.  762. 
4»267  (Aris.)  Althou^  action  is  begun  and 
isaoe  joined  before  the  adoption  of  a  law  an- 
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thorieing  nine  Jorors  in  a  dvii  case  to  i«nder  a 
verdict,  such  verdict  is  valid  where  the  trial 
is  after  passage  of  the  law^Hiami  Camtx  Co. 

V.  State,  149  P.  758. 

VH.  PLEADING  Am  EVIDBNCnB. 

«»279  (Old.)  The  laws  of  Arkansas,  which 

were  extended  over  the  Indian  Territory,  being 
In  force  in  Oklnhoma  under  Const.  Schedule, 
8  1,  as  to  rights  under  Indian  Territory  con- 
tracts, need  not  be  pleaded. — Marx  y,  Hefner. 
149  P.  207. 

<E=>28I  (OkL)  Foreign  laws  relied  on  in  an  ac- 
tion on  contract  must  be  pleaded.— Marx  t. 
Hefner.  148  P.  207. 


82  Hen.  VIII,  eh.  »  802 

tnilTED  STATES. 

CONSTITUTION. 

Amend.  14  330 

Art.  6  865 

STATUTES  AT  LABOE. 

1887,  Feb.  8.  ch.  119,  {  5, 

24  Stat  389    899 

1890,  Aug.  8,  cb.  728,  26 

Stat  313    194 

1808.  June  28,  ch.  617,  S  

11,  SO  Stat  497    236 

1901.  March  1,  ch.  676,  31  _ 

Stat  861    286 

1901,  March  1,  ch.  676,  H 

6,  28,  31  Stat  883,  869  285 

1902,  July  1,  ch.  1362,  32 
Stat  641   1094 

1902,  July  1,  ch.  1375,  { 

43,  32  Stat.  723    197 

1906,  April  26,  ch.  1876, 

34  Sut  137   120 

1906.  April  26,  ch.  1876, 

S  22,  M  Stat  145  120 

1908,  April  22,  ch.  149,  36 

Stat   65  421,  1041.  1083 

1908,  May  27,  ch.  199,  36 

Stat  312   120 

1914,  Aug.  1,  ch.  222,  f 

17,  38  Stat.  601  155 

REVISED  STATUTES. 

1 828   1102 
2324    389 
2336    93 
5219    353 

G0MPILE:D  STATUTES 
1918. 

1S83  1102 

4201    399 

4630    389 

4644    93 

8^^7-8666.-421,  1041,  lOg 

9784  sss 


ABIZONA. 

CONSTITUTION. 

Art  6,  fi  4   670 

Art.  6,  H  6.  9   758 

Art  «,  1  2!i   3i:i 

Art  9,  I  11    670 

REVISED  STATUTES  1901. 

Civil  Codb. 

Pars.  1280,  1291,  1413..  758 


STATUTES  CONSTRUED. 

Par.  2618.    Amended  by 

Laws  1907,  ch.  7^  I  2  765 
Pars.  8232,  3234,  ml..  389 

REVISED  STATUTES  1913. 

Civil  Code. 

Pars.  412,  414   313 

Pars.  419,  483    58 

Pars.  904-966    882 

Par.  1226    870 

Par.  1227,  subds.  1,  6  . .  670 

Par.  1228    870 

Pars.  1495,  1822    382 

Par.  1922    316 

Pars.    8163-3178,  8872- 

3376  1065 

Par.  4164.  snbd.  6   763 

Par.  4204    763 

Par.  4887    670 

Pars.  6116,  6116    762 

PxNAi.  Code. 

i36    316 
S  177,  889    380 
917   316 
1002    380 

LAWS. 

1907,  di.  «B   752 

190T,  ch.  73,  S  2   755 

1912,  eh.  60    758 


OAUFORNIA. 

CONSTITUTION. 
Art  1,  S  13   


Art.  0,  f  1 
Art  Ok  M 

Art  6,  Si 
Art  11,  i 
Art  11,  I 
Art  12,  J 
Art  12,1 


 802 

 821 

Sel.'sSl*,' 6051*1003 

11,  15  821 

6  660 

18  690 

15  161 

23   66 


CIVIL  CODE; 

66    43 

131  995 

132    998 

I  138,  139    533 

204   43 

246,  BUbsec.  4   587 

498    560 

601.  Amended  and  re- 
enacted  by  Laws  1903, 

p.  172   .V?  65 

562    161 

§  715,  716,  723-725. ...  555 

1057  1006 

1322    674 

1688    171 

i  2223,  2237,  3336,  33.37  48 

3386    584 

8412  778 


CODE  OP  CIVIL  PROCED- 
URE. 

1 282,  flnbaee.  6  S8B 
432    811 
438,  snbsee.  2  806 

§  459   500 

I  472   872 

I  475    161 

I  583    997 

f  634.   Amended  by  Laws 

1913,  p.  58   177 

I  659   826 

Is  1084,  1097    161 

I  1183   678,  770 

I  1187.  Amended  by  I«W8 
1911,  p.  1316  781 

il444    676 
§  1496,  148S   63 
1760a   43 
1881    606 

PENAL  CODE. 

31   821,  1004 

8  106,  106,  109    821 

867c   779 

459    802 

808    821 

971  1001 

995    821 

1323   821,  1008 

1487,  subsec  7   821 

POLtTIGAL  OODB. 

3807    77« 

4168    997 

CITY  CHARTERS. 

Oakland.    S    63.  Iaws 
1862,  p.  363    600 

LAWS. 

1862,  p.  853,  S  68    560 

1877-78,  p.  18,  I  1   55 

1885,  p.  96.  f  3  161 

1885,  p.  160,  I  20   560 

1891,  pp.  490,  491,  H  1-4  41 
1891,  p.  491,  i  7.  Amend- 
ed by  Laws  1897,  p.  424  41 
1891,  pp.  492,  494,  |8  11, 

19    41 

1897,  pp.  201,  202,  81  1.  2  46 
1897.  p.  424  41 

1901,  pp.  564r-671   1006 

1903,  p.  172    55 

1909,  p.  87   41 

1911,  p.  713   676 

1911,  p.  796    35 

1911,  p.  796,  J  3   36 

1911,  p.  11X5  668 

1911,  p.  1316   781 

1911,  p.  1318  no 

1911  p.  2051    55 

1911  (Ex.  SesB.)  p.  62,  { 

82   .....7?.:  55 

1913,  p.  68   177 

1918.  p.  279   86 
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1OT8,  pp.  649.  656,  SS  21, 40  779 
1913,  p.  960  TT;. . . .....  35 

1913,  p.  1288    163 

1913,  p.  1297,  J  18  165 

OOLORADO. 


CONHTITUTION. 


Art.  2.  I  16  ... . 
Art.  5.  I  36  . . . . 
Art.  10,  H  3,  7  . 

Art.  12,  5  1  

Art  14,  8g  8,  15. 
Art.  19,  J2  .... 


97 
108 
108 
623 
616 
275 


CODE  OP  cavil*  PROCBD- 
UBB. 

f  36    437 

OEMEIRAI.  SfHAirrFBSa  188S. 

{  1423    275 

ii  3617,  3818.  Repenled 
^Lawa  1903,  pp.  516-  ^ 

WUiS'  ANNOTATBD  STAT- 
UTES 1912.  . 

Y<duDie  1. 
1  2185   268 


Tolame  2l 

4488,  4489    275 

6764   260 


RBVISBD  STATDXBS  1908. 

{  515,  519   849 

851    444 

i  993   97 

1215    108 

2573   616 

i§  2660,  2662,  2883    253 

2665   444 

2677   253 

3233    97 

iS  3652-3654    269 

S  3934,  3935    275 

4013    835 

{  4026,  4033    831 

4090    625 

8  4094,  4099    104 

4479    841 

8  4494,  4526    440 

I  5666,  6676,  6760    108 

6990    260 

6786   619 

I  7268^  7267    273 

LAWS. 

1906,  p.  230.   Amended  by 
Laws  1907,  p.  416  ....  616 

1903,  pp.  516-522  ......  273 

1907,  p.  262    623 

1907.  p.  416   616 

1909,  p.  383    616 

1911,  p.  17,  I  20    273 

1913,  p.  262,  f  10.  Amend- 
ed hj  LawB  1913,  p.  G82  623 

1913,  p.  660,  I  12   103 

1913.  p.  566,  i  2   108 

1A13,  p.  682    628 


IDAHO. 

CONSTITUTION. 


Art.  7,  J  18 
Art.  IS,  I  7 


.1068 
.1068 


BBVISED  CODES. 

11   499 

266    292 

1603    726 


8  2116.  Attended  bj  Lawf 

1911,    ch.    70!  lAws 

1913,  ch.  48   1068 

S  3413.  Amended  by  Laws 

1909,  p.  149    460 

I  3862  499 

I  3800,  subsec  17  462 

1  3994.    Amended  b7l«WB 

1911,  p.  338    286 

4231  . . ;  499,  726 

4824   ;  464 

4890    499 

4892   605 

5226    499 

5226  et  Boq.  499 

5228  ...TTV  499 

7459    292,  729 

LAWS. 

1899,  p.  109,  1  9   290 

1906,  p.  891  .:   290 

1909,  p.  149    460 

1911,  ch.  70   1068 

1911,  ch.  92    286 

1818,  ch.  48   1068 

OONSTITDTION. 

Art.  6,  I  6  676 

Art.  11,  I  1  977 

Art;  iS^  J  1  684 

CODE  OF  CIVIL  PROCEI> 
URD. 

S  476   784 

COMFILEED  LAWS  1886. 
I  6603   1116 

GENERAL  STATUTES  1909. 


I  870   

Is  1239,  1241 

1  1281  , 

I  1328   , 

(  1511  , 

296(i  , 

3484   , 


,   699 

......  689 

  677 

  697 

  684 

  691 

  786 

|{  3626.  8G27   696 

4303    400 

4676   702 

6202    676 

5235    433 

6071    784 

tl  7001,  7005,  7076   430 

'  8484   427 

LAWS. 

1911,  cb.  218,  88  11,  12..  413 

1911.  ch.  312,  K  6-«,  23. .  417 

1916,  ch.  153^  11  .......  684 

1916^  oh.2SO   877 


MOITTAHA. 

CONSTITUTION. 


Art.  3,  88  3,  14,  27 

ApL  0.  8  13  

Art.  3^,  S  4  


496 
960 
954 


REVISED  CODES. 


I  1587j  1691,  1605    481 

I  2684,  8866,  3867  ....  92 

3652    954 

3736    491 

il  4424,  4425,  4427,  4482, 

4507.  4610,  4619   484 

4718    954 

i  6014   713 

t  6017,  Bubsec.  «   870 

:  6030    484 

5069    963 


S  5138,  6142,  6183,  6187  713 

I  5201,  6203   956 

5460    970 

6682    02 

6181   365 

8  6515.  6616    494 

6536    88 

6656   708 

8  6656-6692    494 

6683    708 

6714.  BubBec  6  953 

I  6757,  6758    817 

I  6766,  6767   953 

6788    716 

6794.  subsec.  2  96S 

6796    715 

8  6824,  6826    954 

7190  715 

7234    960 

7309.  subsecB.  3.  9  978 

7318    973 

S  7344,  7348,  7349    968 

I  7432,  7446,  7447    866 

I  7474,  7502    718 

8016   279 

8388   058 

8642,  snbsec.  2  . . .  i  956 

9371    958 

9379    978 

8  9109,  9416,  9548    278 

LAWS. 

1901,  p.  51,  8  11  481 

1913'  pp.  698,  608.  610, 
612,  613,  H  10,  88-40^ 
46,  4»   960 

NEVADA. 

CONSTITUTION. 
Art.  6.  I  41.  ISO 

REVISED  LAWS. 

I  3618,  8'762,  8763  ....  181 

4677   ,   71- 

4943    180 

5066   65 

6143  178 

{  5190.  6210    61 

5222    66 

5226    61 

6;i28   66 

5329    178 

6481    188 

8  6501,  5518,  55S8,  6603  180 

i  5606-5629,  6818    61 

7180   882 

LAWS, 

1907,  ch.  128   ei 

1913.  ch.  140   71 

1913,  ch.  209    9^ 

1913,  ch.  270,  f  9   889 

1916,       78    181 


irew  MEXICO. 

LAWS. 
1899,  ch.  22,  §  26  


1907.  ch.  67,  8  17 


802 
862 


OKLAHOMA. 

CONSTITUTION. 

Art.  6.  8  5S  1102 

Art.  6,  I  10   117 

Art  7,  I  9  1149 

Art.  10,  S  12a    898 

Art  12,  8  2  1115 

Art.  23,  I  10   1102 

Art  25,  I  2  1102 

Schedule,  8  1   207 
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Google 


Ststntas  Comitraed 

WILSON'S  REVISED  A 
ANNOTATED  STATUTES 
1»03. 

il  423S,  4348,  461ii~4630  1151 

COMPILED  LAWS  1909. 

1   1075 

283   1109 

2014    220 

2905    211 

3750   1074 

4211  154 

5455   1120 

5572   1151 

5«16  10:t9 

5084   llol 

5725   1099 

iS  €122.  6123    880 

I  8080.  8169,  8170,  8176  144 

REIVISBD  LAWS  1910. 

Page  iTiu,  i  13  1102 

SOS   149 

615  201 

846    223 

886    207 

926   1140 

{  946,  951,  957,  958  ...  243 

977    150 

S  1227,  1348    864 

2260    8Tt; 

2313  919 

8  2336,  2S44    925 

i  2506,  2507    364 

2673   1070 

2755    928 

2869   223 

2891   1169 

j  2928   1171 

2947    864 

i  3342  1145 

8617  ISO 

4049   1141 

4663   878 

§  4740,  4742   1190 

4774   1173 

4795   1162 

5006    890 

5024    902 

5045    2;U 

5146   i;i5 

5242  1131 

5243    242 

6247   1081 

5341   1147 

5415   878 

5552    917 

I  5877,  5923    019 

5924    911 

6005    243 

6;i28  1115 

6350   1133 

§  6505   1120 

If  6857,  6375    925 

1  8418  im,  U12 

HANSnBLD'S  DIGEST. 
I  2581  876 

LAWS. 

1909,  ch.  24   1141 

1910,  ch.  69  1102 

1910,  cb.  72,  j  3  220 

1910-11,  ch.  18  1S2 

IXfUt,  eh.  26,  S  6  1071 


149  PACIFIC  RKPOfiTER 

1913,  ch.  97.  S  7  914 

191^  Ch.  21^,  art  7  881 


OREGOir. 

CONSTITUTION. 


Art.  1, 

(  21 

Art.  4. 

la 

Ajt.  4,  ! 

20 

Art.  7, 

Art  7, 

Art  7, 

18 

Art.  11, 

1  2 

.1044 

,  545 
1021 
.  530 
r,  895 
.  84 


LORD'S  OREGON  LAWS. 

1   478 

72    622 

ITl  940 

it)  213,  215,  216  630 

•JUS  532 

:;so  1033 

.">.:.(  I.   Amended  by  Laws 

1IM3,  p.  617   939 

r,:,\.    Amended  by  Laws 

l!il3,  p.  618  939 

U    't;2.  669    530 

*  ,,.s  616 

t;  r,    77 

7t;i   1023 

i'.>^;  subsec.  5  895 

VM,  Bubsec.  8   1023 

T'.ni  1040 

!vs:;  ;  530 

iu20.  Amended  by  Laws 

1911.  p.  126  516 

»  1319,  1342    527 

II  1427.  1431    536 

1  1502.   Amended  by  LawB 

1911,  p.  172   1021 

S  1723.   Repealed  by  Laws 

1911,  p.  172   1021 

H  1724-173a  Amended  by 

Laws  1011.  p.  172   1021 

i  1731.  Repealed  by  Laws 

1911,  p.  172  1021 

I  1932   84 

{2120.  Amended  by  Lam 

1913,  p.  113   636 

I  610?  et  seq.  Amended 
hy  Laws  1911,  p.  S78..1044 

§  6184   1061 

I  6279    77 

f  6279.  Amended  by  Lawi 

1913,  p.  296    77 

I  6288    77 

I  mm  631 

f  6946   1036 

I  7297    895 

K  7307-7401   473 

CITY  CHARTERS. 

Portland,  S  284    645.  648 

Portland,  $S  400,  401  ...  548 

LAWS. 

1903,  p.  262   77 

1911,  p.  7  885 

1911,  p.  16   

940l  941.  10»3.  1085 
1911,  pp.  16^17,  |<  1,  2,  4,  ^ 

6   941 

1911,  p.  128  616 

1911.  D.  172   1021 

1911.  PPL  266,  878  1044 

091$  p.  us;  586 
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1818,  p.  270   ;  622 

1913,  p.  272,  I  6  ,  622 

1913,  p.  296    77 

1913,  pp.  617,  618  939 

1913.  p.  680,  1  3    527 

191S,  p.  2Si   JMA 

UTAH. 

COMPILED  LAWS  1907. 
I  206.  flobMC.  87  1094 

LAWS. 

1818,  eh.  95,  I  32    480 

WASHIKOTOir. 

CONSTITUTION. 

Art  1,  {  12   705 

Art.  1,  1  16  662 

Art  4.  I  4   821,  642 

Art  ^  I  6  .VTTeSS 

REMINGTON  it  BALLING- 
BB'S  CODE. 

150,  182   325 

;^1)8,  899    350 

r..-.s    659 

SV2,  snbseca.  8,  6   651 

SIS   651 

Si  il    652 

lim    827 

I  nn.S,  1147    708 

n  .  t   16,  700 

S  1-78,  1284    656 

i:«w   650 

i:i!K),  1392    666 

14tJ5   659 

S  ]5<»3,  1505    662 

liWHi   23 

1718   666 

(  17lil,  1722    652 

17^1)   328 

1774    706 

367f>   947 

I  4905,  4914,  4927    946 

5292    611 

5!) 15-6917,  5920,  6921  667 

7024-7035    330 

1  7t!iH   337 

j  7908    650 

I  8006-8010    652 

i  8766    641 

VOLUME  8  aOlS). 
I  eOS9-24.    Amended  by 

Laws  1915,  p.  590,  IS  946 
I  8173a  951 

LAWS. 

1896.  p.  109    669 

1907,  pp.  323,  339,  H  20, 

63    X 

1911.  pp.  279.  281,  200,  || 

2ld,  214.  2i8  .........  7 

1913.  p.  667   33 

1015,  p.  500,  I  6  945 

WTOmiTO. 


COMPILED  STATUTES 

loia 

8881,8988-3890    857 

6122.  6293    860 
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INDBX-DIOEST 


STIPULATIONS. 

See  New  Trial,  «=>113;    Reference,  ^24. 

^^14  (Colo.)  On  claim  against  decedent's  es- 
tate, founded  on  note  signed  by  deced«it  as  aure- 
ty,  held,  under  atipulation,  that  testiimwy  to 
etteblisb  facts  and  issues  detenniaed  in  Iwnk- 
ruptcy  piDceedlnff,  aj^ainst  principal,  vas  ad- 
missible to  explain  sucb  judgment. — First  Nat. 
Bauk  of  I'liillipsburs,  Kan.,  v.  Clark's  Estate, 
149  P.  612. 

STOCK. 

See  Corporations,  «b»77-149;  Bridenoe,  ^sa 
222. 

STOCKHOLDERS. 

See  Corpontions.  ^170~23Z. 

STREET  RAILROADS. 

See  Appeal  and  IkrMr,  «=»1170 ;  Carriers,  ^=3 
2;  MtmicipalCorpoTetion8.«3»S19:  Statutes, 
^16». 

I.  ESTABLISHMENT,  COHSTRUOTIOX, 
AND  MAINTENANCE. 

4=»44  (Kan.)  Where  a  street  railroad  company 
maintained  its  track  so  as  to  obstruct  travel  on 
the  street,  held  that  it  was  guilty  of  negligence 
rendering  it  liable  for  injuries  resulting  there- 
from.—Adams  v.  lola  Electric  Ry.  Co.,  149  P. 
700. 

^»57  (Kan.)  Evidence,  in  an  action  against  a 
street  railway  company  and  a  city  for  wrongful 
death,  held  to  show  that  a  raised  rail  of  the 
track  was  the  proximate  cause  of  the  accident. — 
Adams  t.  lola  Electric  Ky.  Co.,  140  P.  700. 

The  question  of  contributory  negligence  held 
tat  the  jury.— Id. 

Whether  the  motormau  was  negligent  held 
for  the  jury. — Id. 

n.  REOUULTION  AND  OPERATION. 

^=s>79  (Nev.)  Negligence  of  a  motorman  operat- 
ing deiendant  street  railroad  company's  car 
in  the  scope  of  his  duties  was  imputable  to  de- 
fendant—Week V.  Reno  Traction  Co..  149  P. 
65. 

^=^S\  <OkI.)  A  motorman  approaching  a  street 
crossing  should  keep  watch  for  people  in  dan- 
ger or  difficulty,  and  should  exercise  reasonable 
care,  and  endeavor  to  get  his  car  under  the  con- 
trol  necessary  to  avoid  accident. — Oklahoma 
City  Ity.  Co.  v.  Cole,  149  P.  861. 
4=s>85  (OU.)  The  rights  of  a  person  driving  on 
a  street  and  those  of  a  street  railway  company 
are  equal,  and  each  should  exercise  the  care  of 
an  ordinarily  prudent  man  to  avoid  accident- 
Oklahoma  City  Ky.  Co.  v.  Cole,  149  P.  8ttl. 
^=>85  (Wash.)  Street  cars  being  operated  upon 
fixed  tracks  nave,  in  a  sense,  a  right  of  way 
over  that  part  of  the  street  upon  which  the 
tracks  are  laid.— Arpagaus  v.  Washington  Wa- 
ter Power  Co.,  149  P.  346. 
€=»93  (Wash.)  A  motorman  in  charge  of  a 
street  car  is  entitled  to  assume  that  a  traveler 
will  use  due  care  for  his  own  safety,  and  need 
not  stop  the  car  until  be  sees  the  other  in  ap- 
parent danger.— Arpagaus  v.  Washington  \>'a- 
ter  Power  Co.,  149  P.  346. 

A  motorman  is  entitled  to  assume  that  a  trav- 
eler on  a  highway  will  not  turn  abruptly  in 
front  of  a  moving  car.— Id. 
^=s>98  (Wash.)  Pedestrians  are  held  to  no  high- 
er duty  in  crossing  street  car  tracks  than  those 
in  charge  of  vehicles.— Arpagaus  v.  Washing- 
ton Water  Power  Co.,  140  P.  340. 
«=s>99  (Nev.)  The  duty  to  look  and  listen  does 
not  rest  upon  one  about  to  cross  a  street  rail- 
toad,  the  question  of  his  negligence  being  of 


fact  to  be  determined  under  all  the  drcum- 
8tan::e6.— Week  v.  Seno  Traction  Co-  149  P. 

65. 

One  who  finds  himself  In  a  perilous  position 
on  a  street  railroad  track  la  not  required  to  ex- 
ercise the  soundest  Judgment  under  penal^  of 
being  found  gailty  of  contrlbatorr  ne^genee. 

— Id, 

«=999  (Wash.)  Deceased  ftsid  guilty  of  contrib' 
utory  negligence,  as  a  matter  of  law,  in  cross- 
ing a  street.- Arpagaus  v.  Washington  Water 
Power  Co.,  149  P.  346. 

<Ss»l03  (Nev.)  Though  plaintiffs  negligence  put 
him  in  danger  on  a  street  car  track,  where  he 
used  reasonably  good  Judgment  in  extricating 
himself,  the  defendant's  negligence  In  running 
its  car  at  an  excessive  speed  was  the  proximate 
cause  of  damage  sustained  in  collision  under  the 
rule  of  last  clear  chance.— Week  t.  Reno  Trac- 
tion Co..  149  P.  65. 

<&=^I04  (Wash.)  Where  a  driver  went  on  the 
tracks  in  front  of  an  approaching  car,  recov- 
ery cannot  be  had  for  his  death  on  the  theory 
the  motorman  was  guilty  of  willful  and  wan- 
ton negligence.— Arpagaus  v.  Washington  Wa- 
ter Power  Co.,  149  P.  340. 
^=>lf4  (Colo.App.)  In  a  pedestrian's  action 
for  injuries  in  being  struck  by  a  street  car,  evi- 
dence held  to  sustain  a  finding  that  the  motor- 
man  should  have  known  that  she  was  uncon- 
scious of  the  danger  and  that  he  could  have 
avoided  it  by  excrdsins  due  care.- Colorado 
Springs  &  I.  Ry.  Co.  vrMerrill,  149  P.  843. 
^=»JI7  (Nev.)  In  an  action  against  a  street 
railroad  for  injuries  to  an  automobile  on  its 
track,  evidence  held  sufficient  to  take  the  case 
to  the  jury.— Week  v.  Reno  Traction  Co.,  140 
P.  65. 

€=>II8  (CoIcApp.)  In  an  action  for  injuries  in 
being  struck  by  a  street  car,  instructions  as  to 
due  care  were  not  rendered  misleading  by  the 
addition  of  the  words  "upon  this  question."— 
Cok^o  Springs  &  I.  By.  Co.  v.  Merrill,  149 

STREETS. 

See  llifunicipal  Corporations.  €=>266,  S47,  365, 
488,  480.  514.  70f),  700.  755-821. 

STRIKING  OUT. 

See  Appeal  and  Error,  4s>767. 

SUBCONTRACTORS. 

See  Mechanics'  Liens.  ^=>164. 

SUBMISSION. 

See  Arbitration  and  Award,  QssS, 

SUBROGATION. 

See  Insurance,  «»606. 

SUBSCRIPTIONS. 

See  Corporations,  «»80;  Signatures. 

®=»I5  (Ariz.)  The  government's  agreement  to 
at^pt  the  oner  of  a  committee  with  respect  to 
the  acquisition  of  a  site  for  a  federal  building 
on  condition  that  suitable  abstracts  be  fur- 
nished Aeld  not  an  actual  purchase  obligating 
defendant  to  pay  to  the  committee  a  subscrlp- 
tioQ  agreed  upon.— Rebeil  t.  Manning,  149  P. 
59. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Water  Courses.  4s»107. 


See  Process. 
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SUNDAY. 

S«e  iDtozicatioK  Liquors,        196,  226. 

SUPERSEDEAS. 

See  Appeal  and  Elrror,  «=»459-477. 

SUPERVISORY  CONTROL. 

See  Habeas  Corpus,  ^=>1, 

SUPPLEMENTAL  PLEADING. 

See  Pleading.  ^276. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE. 

See  New  Trial,  «=»89. 

SUSPENSION. 

See  Perpetnltlefl. 

TAXATION. 

See  Adverse  PoBSeasion,  «=>93i  95 ;  Constitu- 
tional Law,  «=>29,  31 ;  Counties,  ^98,  191 ; 
Courts.  <S»210»^,  240%;  Highw«yik«=^ ! 
Municipal  dHporationB,  ^»406-623,  956; 
Schools  and  School  Districts,  «s>108. 

L  HATmtE  Ain>  EXTE2VT  OF  POWSB 
IN  OENERAI^ 

«=9l2  (N.M.)  National  banks  are  not  protect- 
ed against  discriminatory  taxation  in  Hivor  of 
other  "moneyed  capital"  by  Rev.  St  §  5219  (U. 
S.  Comp.  St.  1913,  S  9784),  unless  such  ca;)ital 
is  employed  in  a  business  competitiTe  witb  that 
of  such  bank,— First  Mat.  Bank  of  Raton  t. 
McBride,  149  P.  353. 

«»28  (Colo.)  Laws  1913,  p.  560,  S  12,  provid- 
ing for  en  increase  in  the  tax  levy  for  county 
purposes,  is  not  unconstitutional,  as  vestine  in 
the  tax  commission  power  to  levy  taxes. — Tal- 
lon  V.  Vindicator  Consol.  Gold  Mining  Co.. 
149  P.  108. 

n.  COHSTinrTIONAL  BEQUIRE- 
MENTS  AND  RESTRICTIONS. 

«=»40  (Colo.)  Laws  1913,  p.  566,  S  %  assess- 
ing producing  mines  ui>on  a  basis  of  half  the 
groBB,  plus  all  the  net  proceeds,  is  not  nncunsti- 
tutional,  under  Const,  art  10,  |  3.— Tallon  v. 
Vindicator  Consol.  Gold  Mining  Co.,  149  P. 

loa 

^940  (San.)  Laws  191!^  c.  2^,  imposing  a 
registration  tax  on  mortgages,  contravenes 
Const,  art  11,  i  1,  requiring  a  uniform  and 
equal  rate  of  assessment  and  taxation.— Wheel- 
er V.  Weightman,  149  P.  977. 

Const  art.  11,  9  1<  does  not  preclude  the  Leg- 
islature from  imposing  excise  and  privilege  tax- 
es which  are  not  uniform.— Id. 

m.  UABIUT'X'  OF  FERSON8  AMD 
FROPEBTT. 

<A)  X*rlv«t«  Persona  and  Propertr  In  Gen- 
eral. 

^s»74  <Kan.)  Laws  1916,  c.  250,  creates  a  tax 
on  ihe  mortgage  as  property,  not  on  the  privi- 
lege of  recording  it.— Wheeler  r.  W^ghtman, 
149  P.  977. 

<D)  Ezemptlona. 

®=>I93  (Wash.)  Under  Constitution  a  vessel 
of  a  domestic  corporation  having  its  domicile 
and  principal  place  of  business  in  the  state 
held  taxable,  and  Legiriature  may  not  exempt  it. 
—Pacific  Cold  Storage  Co.  v.  Fierce  County,  149 
P.  34. 

®=»I94  (Wash.)  The  Legislature  may  not,  un- 
der the  Constitution,  requiring  uniform  and 
equal  taxatioii,  exempt  from  taxation  c»rporeal 


personal  property,  such  as  money,  having  an  in- 
trinsic value  and  a  situs  within  the  state. — 
Pacific  Cold  Storsge  Co.  v.  Pierce  County.  149 
P.  S4. 

<S9|96  (Kan.)  Tbti  exemptions  fr<Mn  taxation 

enumerated  by  Const,  art  11,  S  1,  are  not  ex- 
clusive, but  the  Legislature  can  provide  other, 
exemptions. — Wheeler  v.  Weightman,  149  P. 
»77. 

V.  I.EVT  AND  ASSESSMENT. 
(B)  AaseBMra  and  Proceedlnsa  for  As- 
sessment. 

«=»3I6  (Ariz.)  Under  GIt.  Code  1901.  par. 
2618,  as  amended  by  Laws  1907,  c.  73,  f  2, 
salary  of  county  assessor  changes  as  county 
changes  from  <Hie  class  to  anothw.— Phillips  t. 
Graham  County,  149  P.  756. 

(C)  Mode  of  Assessment  la  General. 

<S=>348  (Colo.)  That  an  assessor  makes  an  as- 
sessment upon  nine  property  by  using  the  gross 
value  of  the  ore.  instead  of  die  proceeds,  less 
the  cost  of  transportation  and  sale,  onder  Iaws 
1913,  p.  566,  i  2,  held  not  to  make  the  tax 
prima  facie  void.- Tallon  v.  Vindicator  Consol. 
Gold  Ifining  Co..  149  P.  ICS. 

(G)  ReTieWf  Correction,  or  Setting  Aside 
of  AMsessaiemt. 

®=>462  (N.M.)  Under  Laws  1899,  c.  22,  |  26, 
a  landowner  not  having  made  return  could  not 
question  the  validity  an  assessment  of  hn- 
property  to  "unknown  owners,"  though  she  was 
occupying  it  and  the  assesswr  could  have  ascer- 
tained her  title  and  occupancy.— Gurule  v.  Du- 
rao,  149  P.  302. 

•&=3493  (Ariz.)  Under  Civ.  (3ode  1913.  pan. 
1226.  IWJ  (subds.  1,  6).  122&  4887,  Mi,  that 
Supreme  Court  had  no  jurisdiction  on  county's 
appeal  from  judgment  of  a  superior  court  on 
appeal  from  the  board  of  equalization. — Uohave 
County  V.  Stephens,  149  P.  670. 

Under  Const  art  9,  {  11,  the  assessment  of 
taxes  is  under  the  suMrvlaitm  of  the  lei^slative 
department,  and  the  supreme  Court  in  the  ab- 
sence of  statute,  has  no  jurisdiction  of  an  ap- 
peal from  the  superior  court  reducing  an  as- 
sessment for  taxe8.~Id. 

Under  Civ.  Code  1913,  par.  4887,  the  county 
can  neither  appeal  from  the  decision  of  the 
board  of  equalization,  nor  from  the  verdict  and 
juds:ment  on  the  taxpayer's  appeal  to  the  su- 
perior court. — Id. 

VU.  PAYMENT  ANB  REFUNDING  OB 
RECOVERY  OF  TAX  PAID. 

9»630  (N.M.)  Payment  of  taxes  on  improve- 
ments does  not  constitute  a  paymmt  of  taxes  on 
the  land.— Gunde  t.  Duran,  149  P.  302. 

vm.  COLI^CTION  AND  ENFORCE 
MENT  AGAINST  PERSONS  OR 
PER80NAI.  PROPBRTT. 
{O  Remedies  for  Wvonarfnl  Bnforeemeut. 

4s>6l>8  (Colo.)  Before  a  court  of  equity  will 
restrain  the  collection  of  taxes,  the  tax  must 
be  prima  facie  void.— Tallon  v.  Vindicator 
Consol.  Gold  Mining  Co.,  149  P.  108. 

Where  the  county  has  confessed  the  error 
of  the  assessor  in  malcine  an  assessment  apon 
a  class  of  property,  and  the  taxpayer  Is  willtng 
to  pay  the  proper  tax.  the  tax  will  not  be  en- 
joined on  the  ground  that  there  would  be  a  mul- 
tiplicity of  suits.- Id. 

4=s608  (N.M.)  Discriminatory  taxation  may  be 
enjoined  when  willful  and  intentional,  though 
ttccomplishcd  by  undervaluation  of  the  property 
of  taxpayers  other  than  the  one  cMnplalnine. 
—First  Xat  Bank  of  Raton  v.  McBride.  149  P. 
353. 

Discriminatory  taxation  will  not  be  enjoin- 
ed, though  willful  and  intentional,  where  the 
coaiplaining  taxpayer  has  adequate  legal  or 
statutory  remedy  which  be  has  not  exhausted 
without  arail.— Id. 
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^3608  (N.M.)  A  taxpayer  having  an  adequate 
statutory  remedy  agamat  discriminatory  taxa- 
tion and  faiUiif  to  resort  to  same  held  oot  en- 
titled ta  relief  by  injanctlnn.— Price  Shoe  & 
ClothlDjT  Co.  T.  McBride,  149  F.  3(£f. 

«=»608  (Okl.)  The  collection  of  a  void  tax  may 
be  enjoined.— St.  Louis  &  S.  F.  B.  Go.  t.  Ha- 
worth,  149  P.  1086. 

4=»608  (Or.)  A  landowner  who  was  claiming 
the  title  and  resisting  a  goremment  suit  to  for- 
feit it  is  estopped  to  sue  for  injunction  to  re- 
strain the  collection  of  taxes  on  the  land  pend- 
ing the  outcome  <^  the  goTernment's  suit— 
Southern  Oregon  Ga  t.  Gage.  149  P.  472. 

IZ.  SAI£  OF  UUTB  FOR  NOHPAT- 
XEKT  OF  TAX. 

«=>679  (CaLApp.)  Under  Pol.  Code.  §  3887,  a 
notice  of  resale  of  land  purchased  by  the  state 
for  taxes  must  be  mailed  to  the  person  to  whom 
the  land  was  last  assessed  at  least  three  weeks 

?Tior  to  the  sale.— Meddock  t.  Brown,  149  P. 
ra. 

XI.  TAX  TITI.E8. 
(B)  Tmx  DectOa. 

«=»754  (Okl.)  A  tax  deed  void  on  Its  faoa  veRts 
no  interest  in  the  grantee.— Hill  t.  Spalding, 
149  P.  1133. 

CD)  Aetlana  to  Ooaflna  or  Try  Tltlo. 

«=:3805  (Wash.)  Under  Kern.  &  Bat.  Code,  S 
1^,  an  action  to  set  aside 'a  tax  deed  is  barred 
after  three  year^  though  fraud  is  alleged  as 
a  ground  of  relief.— Savage  t.  Ash,  149  P.  325. 

Rem.  &  Bal.  Code.  8  162,  providing  for  a 
three-year  limitation  for  setting  aside  tax  deeds, 
supersedes  Rem.  &  Bal.  Code,  §  159.  relating 
to  relief  on  the  ground  of  fraud.— Id. 
€=^9809  (Colo.)  General  issue  in  action  to  can- 
cel a  tax  deed  held  to  raise  the  uuestion  of 

Slaintiff  being  owner  by  transfer  of  a  note. — 
[arks  V.  Munson,  1^  P.  440. 
€=^809  (Wash.)  An  allegation,  in  a  complaint 
to  set  aside  a  tax  foreclosure  sale  on  the  ground 
of  fraud,  on  the  part  of  defendant,  held  insuf- 
ficient to  show  cause  of  action  for  damages  or 
an  accounting  as  against  demurrer.— Savage  v. 
Ash,  149  P.  325. 

«=»ai6  (Okl.)  Where  plaintiff  relies  on  a  tax 
deed  void  on  its  face,  a  judgment  clearing  his 
title  is  Toid.— Hill  t.  Spalding,  149  P.  1133. 

Xm.  XSOAOT.  HfHEBTTAHOB,  AlTD 
TBAMBFER  TAXES. 

«=>895  (Cal.)  Under  the  Inheritance  Tax  Law 
(St  1911,  p.  713),  the  duty  of  an  inheritance  tax 
appraiser  is  to  r^rt  on  the  character  aud 
probable  value  of  so  much  of  the  estate  as  is 
liable  to  the  tax,  and  to  determine  whether 
transfers  of  proi>erty  have  been  made  by  the  de- 
ceased, rendering  the  transferred  property  lia- 
ble to  the  tax.— In  re  Haskins'  Estate,  149  P. 
676. 

Under  Inheritance  Tax  Iaw  (St.  1911,  p.  713), 
county  treasurer  held  justified  in  refusing  to  ac- 
c^t  correct  amount  of  Inheritance  tax  on  es- 
tate which  had  been  assessed  in  disregard  of 
the  procedure  described  by  the  act. — Id. 

«=»905  (Cal.)  Under  Code  Civ.  Proc  S  1444, 
and  Inheritance  Tax  Law  (St.  1911,  p.  713),  the 

E rebate  court  must  appoint  nn  autnorized  in- 
eritance  tax  appraiser  of  the  county  as  one 
of  the  three  appraisers  for  an  estate,  and  if 
such  tax  appraiser  fails  to  act  as  a  probate  ap- 
praiser, expenses  of  tax  appraisal  are  paid  by 
the  estate,  and  not  out  of  the  tax  fund. — In  re 
HaaUns*  Estate.  149  P.  576. 

TEACHERS. 

See  Schools  and  School  IMstricta,  «3>181-146. 


TENANCY  IN  COMMON. 

See  Joint  Tenancy. 

TESTAMENTARY  CAPACITY. 

See  Wills,  «(s»3S-«6. 

TIME. 

See  Abatement  and  Revival,  €=s>74;  Appeal 
and  Error,  «=>347,  366,  5ti-l,  567,  621,  624, 
640,1170;  Covenants,  <C=»46 ;  Oriminol  Law, 
«=3901.  1069;  Execution.  ^295:  Extra- 
dition. €=930;  Guaranty,  9==>42;  Homicide, 
€==>6 ;  Mechanics'  Liens.  €=>132 ;  Municipal 
Corporations.  <S=>812;  New  Trial,  «s>131; 
Statutes,  «=s255;  Trial,  «=»91,  317;  Ven- 
dor and  Purchaser.  ^=144. 

TITLE. 

See  Quieting  Title;  Statutes,  ^115-123; 
Wills,  «=i»K9T,  071. 

TORTS. 

See  Assault  and  Battery,  ^34,  43;  Banks 
and  Banking,  «=»112;  Conspiracy,  *53l9; 
Corporations,  ®=>496;  Death;  False  Impris- 
onment ;  Fraud ;  Malicious  Prosecution : 
Master  and  Servant.  «=»85~324;  Municipal 
Corporations,  ^=>751-827 ;  Negligence ;  Rail- 
roads. «=»222 ;  Sheriffs  and  Constables, 
98;   Trover  and  Conversion. 

TOWNS. 

See  Quo  Warranto,  «=>8. 

TRADE. 

See  Exemptions,  9=^5. 

TRANSCRIPTS. 

See  Appeal  and  Error,  «cs>601.  612,  621,  624, 
671;    Executors  and  AdrnJinistntorh  ^» 

258. 

TRANSFER  OF  CAUSES. 

See  Criminal  Law.  «=>101,  1068-1077. 

TREATIES. 

See  Executors  and.  Administrators,  ^=»24. 

€:=3i  (Mont.)  Treaties  are,  by  virtue  of  Const 
XJ.  S.  art  0,  the  supreme  law  of  the  land,  bind- 
ing on  state  courts.— In  re  Infellse's  Estate,  149 

V.  305. 

^=97  (Mont)  The  primary  duty  of  interpreting 
treaties  rests  with  the  executive  department  of 
the  federal  government.— In  le  Infelise's  Es- 
tate, 149  P.  365. 

TRESPASS. 

See  False  Imprisonment,  «=>15. 

TRESPASS  TO  TRY  TITLE. 

See  Appeal  and  Error,  <©=>5(J5. 

TRIAL 

See  Adoption,  ®=»7;   Appeal  and  Error, 
215.  216.  230.  301,  688,  757,  842,  1003.  1048, 
1062,  1004,  1006-1008 ;  Assault  and  Battery. 
^t=»43;  Brokers.  «=»88;  Conflpiracy,  ®=>48; 
Continuance ;   Contracts.  4=^142 ;  Corpora- 
tions. ^3^78,  121 ;    Costs ;  Criminal  Tjhw, 
^230,  686-945,  1036,  1166%-!  174,  1180; 
Damages,  «s»208-216:  Death,  «=5>104;  Em- 
inent Domain,  «=»222;    Evidence.  «=»506; 
Explosives,  <S=>8,  9;  Fraud,  «3>6d;  Fraud- 
ulent Conveyances,  €=>310;  Homicide, 
270-310;  Infants.  «s»58;  Insurance, 
825:  Intoxicating  liquors,  ^236,  239;  Jor 
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ry ;  Landlord  and  Tenant,  ®=>189 ;  Lar- 
ppny,  €=568,  70;  Malicious  ProBeoiition, 
71 ;  Master  and  Servant,  «=>28e,  287,  28S, 
289,  297;  Money  Beceived.  «=>19;  Mu- 
nicipal CoTporations,  <S=»706.  821 ;  Negli- 
gence, <S=»136;  New  Trial;  Physicians  and 
RurffeoQB ;  Principal  and  Ajtent,  €:»174i ; 
Principal  and  Surety,  €=»102;  Railroads, 
®=»2a2:  Reference;  Sales,  «=»53.  447; 
Street  Railroads.  «=57,  117,  118;  Waters 
and  Water  Conrses,  <^63, 

in.  COURSE  AND  CONDUCT  OF 
TRIAI^  IN  G£N£RAI.. 

1^25  (Nev.)  Under  Rev.  Laws,  8  5210.  rul- 
ing of  court  allowing  defendant  in  condemnation 
proceedings  to  open  and  close  held  not  to  be  dis- 
turbed in  absence  of  showing  of  court's  abuse 
of  discretion.— Trackee  River  General  Electric 
Go.  T.  Durham,  149  P.  61. 

IV.  BEGEFTIOir  OP  EVIDENCE. 

(B)  Order  ot  Proof,  Rehattal.  and  Re- 
opemlnsr  Caae. 

^»62  (Wash.)  In  a  guardian's  action  to  recov- 
er money  realized  by  defendant  on  check  of  in- 
sane ward  in  her  avor,  testimony  of  qualified 
expert  that  part  of  check  was  not  in  ward's 
handwriting  held  admissible  in  rebuttal^^ard- 
ner  v.  Spalt,  149  P.  647. 

^»68  (CaLApp.)  The  reopeoiu^  of  a  case  after 
the  close  of  the  evidence  rests  in  the  discretion 
of  the  triol  court. — Phenegar  v.  Paolini,  149  P. 
1008. 

^=>70  (Okl.)  Refusal  to  permit  the  jury  to  be 
recalled  on  a  party's  appearance  to  testify  held 
not  an  abuse  of  discretion,  where  such  party  had 
voluntarily  remained  away  from  the  trial  until 
the  jury  had  retired.— Denman  v.  Brennamen, 
149  P,  1106. 

(C)  Objeotloaa*  Motion*  to  Strike  0«t)  and 

Sixceptlons. 

^=s9\  (Mont.)  In  a  personal  injury  action 
where  evidence  of  medical  expenses  was  receiv- 
ed without  objection,  though  not  warranted  un- 
der the  pleodings,  a  motion  to  strike  comes 
too  late.— Irving  v.  Town  of  StevensvlIIe,  149 
P.  483. 

V.  AROUMEETB  AND  OONDnOT  OX* 
COUNSEL. 

^=»I2I  (CaI.App.)  In  an  action  against  the  sell- 
er of  oil  for  injuries  from  the  explosion  of  a 
lamp,  argument  of  counsel  commenting  upon 
report  as  to  explosive  qualities  of  defendant's 
oil,  put  in  evidence  by  defendant,  and  unsupport- 
ed by  testimony  oiE  tbcse  who  made  it.  held 
proper.— Schmidt  t.  Union  Oil  Co.  of  California, 
149  P.  1014. 

It  is  not  proper  for  counsel  to  criticize  before 
the  jjury  the  action  of  the  court  in  admitting 
particular  evidence  over  objection. — Id. 

VI.  TAKING  CASE  OR  QUESTION 
FROM  JURY. 

(A)  Uneatlons  of  Lavr  or  of  Fact  In  Gen- 
eral. 

^=»I39  (Idaho)  Where  the.evidence  was  wholly 
insufficient  to  support  a  verdict  for  plaintiRf,  the 
court  properly  granted  a  motion  for  nonBuit, — 
IlftU  V.  Washington  Water  Power  Co.,  149  P. 
507. 

<@=^I39  (Kan.J  Where  there  is  any  evidence  to 
sustain  plaintilt'H  case,  it  is  errur  to  sustain  a 
demurrer  to  the  evidence.— King  v.  City  of 
Parsons,  149  P.  699. 

€=>I39  (Nev.)  Where  reasonable  men  might 
fairly  differ  on  the  conclusions  to  be  drawn  from 
the  evidence,  the  case  should  not  be  taken  from 
the  jury  on  motion  for  nonsuit. — Week  v.  Reno 
Traction  Co.,  149  P.  65. 

-^=^1-39  (Okl.)  Sustaining  of  demurrer  to  plain- 
tiff's twtimony,  held  not  error,  where  the  evi- 
dence did  not  -reasenably  tend  ta  prove  plain- 


tiff's cause  of  action.— Vinita  Electric  Light,  Ice 
&  Power  Go.  v.  Carpenter,  149  P.  126. 
^:»I39  (Wash.)  In  a  guardian's  action  to  recov- 
er amount  realized  by  defendant  on  check  drawn 
to  her  order  by  the  insane  ward,  where  the  evi- 
dence was  sufficient,  if  believed,  to  warrant  a 
Bnding  that  the  ward  was  insane  when  cheek 
WHS  drawn,  a  nonsuit  was  properly  denied-— 
Gardner  v.  Spalt,  149  P.  647. 
€=^141  (Okl.)  Where  plaintiFs  evidence  made 
out  a  case,  and  defendants  introduced  no  evi- 
dence in  rebuttal,  the  court  properly  instracted 
a  verdict  for  plaintiff.— Moore  v.  Leigh-Head 
&  Co.,  149  P.  1129. 

&=»f42  (Okl.)  An  inference  reasonably,  tboagh 
not  necessarily,  deducible  from  tbe  evidence, 
will  not  be  withdrawn  from  the  jnty. — Miller  t. 
Marriott.  149  P.  1104. 

(B)  Demarrer  to  Bvldemee. 

€=>I50  (Okl.)  A  demurrer  to  plaintiff's  evi- 
dence held  frivolous,  where  the  uncontradicted 
evidence  showed  that  plaintiff  was  entitled  to 
recover. — First    State   Bank  ot  Aldington 
Lattimer,  149  P.  1009. 

<g=3>l56  (Okl.)  A  demurrer  to  evidence  admits 
every  fact  which  the  evidence  tends  to  pTo\-e 
and  all  inferences  that  mai'  be  reasonably  drawn 
therefrom.— St.  Louis  &  S.  F.  R.  Co.  v.  Snow- 
den,  149  P.  1083 ;  Sliller  v.  Marriott,  Id.  11©4. 

(C)  DtanilHKnl  or  Nonanlt. 

^=>165  (Nev.)  On  motion  for  noasuit,  the  trial 
court  must  construe  the  evidence  moKt  favorably 
to  the  plaintiff— Week  v.  Beno  Traction  Co- 
149  P.  65. 

(D)  Direction  of  Verdict. 

4:9169  (Colo.)  Id  an  action  for  damages  te 
land  resulting  from  seepage,  defendant  is  not 
entitled  to  a  directed  verdict  btK>ause  the  land 
was  mortgaged  and  the  murt&u^^ce  not  mode  a 
party. — North  Sterling  Irr.  Dist.  v.  Dickman. 
149  P.  97 ;  Same  v.  Gehrig,  Id.  1193. 

^9 1 69  (Okl.)  A  motion  to  direct  a  verdict  for  de- 
fendant held  frivolous  where  the  uncontradicted 
evidence  showed  that  plaintiff  was  entitled  to 
recover, — I^rst  State  Bank  of  Addington  v.  Lat- 
timcr,  149  P.  1099. 

VH.  INSTRUCTIONS  TO  JURY. 

(Aj  Provlnee  ot  Court  and  Jnry  tn  Gen- 
eral. 

^^I9f  (Colo.)  An  instruction,  in  an  action  for 
the  conversion  of  property,  which  directed  the 
jury  to  award  plaintitf  the  value  of  such  prop- 
erty which  the  jury  might  find  by  the  evidence 
was  converted  by  defendants,  was  not  er- 
roneous in  assuming  that  there  waa  a  convet- 
aion.-AIeek  v.  Smith,  149  P.  627. 

(B)  Necessltr  nnd  Sn1>]eot-Matter. 

4=9203  (Colo.App.)  Where  issues  were  formu- 
lated by  both  parties  to  an  action  for  breach 
of  contract,  without  raising  an  issue  of  frand, 
except  as  incidental  to  the  contract,  hcid  error 
for  the  court,  after  holding  that  tbe  contract 
had  not  been  proven,  to  deny  a  nonsuit  and  sub- 
mit the  case  on  the  question  of  fraud.— Gieigh- 
ton  V.  Campbell,  149  P.  448. 
<S=>203  (Xev.)  Where  each  of  the  partiea  on 
trial  proceeds  on  a  different  theory  of  the  casev 
the  court  must  give  instructions  applicable  to 
both  theories  upou  requesL — Zelavin  v.  Tonopah 
Belmont  Development  Co.,  149  P.  188. 
€==>203  (Okl.)  It  is  not  necessary  that  each  sep- 
arate instruction  embody  every  element  essen- 
tial to  sustain  or  defeat  an  action,  or  to  cover 
the  entire  case. — Chickasaw  Compress  Co.  v. 
Bow,  149  P.  1166. 

®=?207  (Colo.)  In  an  action  for  loss  of  jrrowing 
crops,  the  ruling  and  instruction'  of  tbe  court 
held  HufiicieDt  to  limit  evidence  of  probable  ma* 
turitj-  of  the  crops  -to  its-  pr^w  purpme  oi 
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showing  value  at  the  time  they  were  destroyed. 
—North  SterliiiR  Irr.  Dist.  v.  Dickman,  149  P. 
97 ;   Same  v.  Gehrig,  Id.  1103. 

(C)  Form,  H«qiilMltea,  and  Sufficiency. 

^=>228  (NcT.)  The  practice  of  capitalizin?  a 

Eortion  of  an  inatructioo  should  not  be  indulged 
u— Week  V.  Reno  Traction  Oa,  149  P.  65. 
^s»234  (Ofcl.)  An  instruction  that,  after  plain- 
tiff had  adduced  evidence  establiBhing  his  case, 
the  verdict  must  be  for  him,  unless  defendant 
adduces  a  preponderance  of  evidence  against 
Bame,  held  erroneous.— Oity  of  Woodward  v. 
Bowder.- 140  P.  138. 

^=»235  (Kan.)  An  instruction  that  the  jury 
should  consider,  in  connection  with  all  the  tes- 
timony and  drcufflstances,  all  teitimimy  on  ev- 
ery point  indndins  that  of  medical  experts, 
held  not  erroneous.— Yard  t.  Gibbons,  149  P. 
422. 

<S=>242  (Nev.)  The  giving  of  an  instruction,  al- 
though embodying  a  correct  rule  of  law,  is  re- 
versible error,  where  it  has  a  tendency  to  mis- 
lead the  jury.— Zelavin  v.  Tonopah  Belmont  De- 
velopment Co.,  149  P.  188. 

A  misleading  instruction  is  pnqjierly  nfiised. 
—Id. 

(X>)  AvpIlcablUtr  to  Pleadlnss  anA  Evi- 
dence. 

4=3248  (CaLApp.)  In  action  against  the  seller 
of  uil  for  injuries  caused  by  explosion  of  a  lamp, 
an  instructicm  that  courts  will  take  judicial  no- 
tice of  qaalities  of  artificial  gas,  kerosene,  gun- 
powder, etc,  held  properly  refused  as  abstract 
—Schmidt  T.  Union  Oil  Co.  of  California,  149 
P.  1014. 

«=»248  (OkD'The  court  should  give  instruc- 
tions that  are  fairly  correct  and  stating  the  law 
a])plicable  to  the  case,  and  not  stating  abstract 
pHuoi pies.— Chickasaw  Compress  Co.  v.  Bow, 
140  P.  1186. 

€=s>250  <Colo.App.)  An  instniction,  '  Impliedly 
assuming  the  exCstence  of  facts,  not  pleaded  or 
proven,  is  erroneous. — Greigbton  v.  Can^pbell, 
149  P.  448. 

«!=s250  (Wash.)  An  instniction  In  an  aotiob 
for  alienation  of  the  affections  of  plaintiff's  wife 
held  erroneous  as  authorizing  the  jury  to  find 
adultery,  which  was  neither  pleaded  nor  proved. 
— Kenworthy  v.  Richmond,  149  P.  34S. 
€=>25l  (ColcApp.)  An  instruction  that  an  is- 
sue was  presented  as  to  whether  the  acts  com- 
plained of  were  done  with  the  knowledge  and 
consent  of  defendant  to  defraud  plaintiff  held 
not  authorized  by  the  complaint--Creigbton  v. 
Campbell,  149  P.  448. 

Where  few,  if  any,  of  the  fraudulent  matters 
ftUeged  were  material,  it  was  error  to  instruct 
the  jury  to  find  for  plaintiff  if  all  of  the  mat- 
ters alleged  in  the  complaint  were  done  with 
knowledire  and  consent  of  defendants  with  in- 
tent to  defraud  plaintiff. — Id. 
^^25\  (Mont.)  In  an  action  for  damages  for 
breach  of  contract,  wherein  defendant  set  up  an 
alteration  of  the  contract,  instructions  held 
properly  refused  as  not  within  the  issues— Smith 
v.  Barnes,  149  P.  903. 

^=s>25\  (Or.)  An  instruction  which  stated  that 
a  certain  fact  was  admitted,  while  it  was  clear- 
ly denied  by  the  answer,  was  erroneous.— Mad- 
den V.  Condon  Nat.  Bank,  149  P.  80. 
4E=>252  (Colo.App.)  Under  an  allegation  and 
proof  that"  an  "officer"  of  a  corporation  must 
own  1,000  shares  of  stock,  held  error,  to  in- 
struct that  ownership  of  1,000  shares  of  stock 
was  essential  qualification  of  a  "director." — 
Crtfighton  v.  Campbell,  149  P.  448. 

Under  the  evidence,  held  error  to  submit  to 
tbe  Jury  whether  defendant  fraudulently  claim- 
ed to  be  the  owner  of  stock  obtained  by  him 
from  one  who  had  orocured  it  by  fraud. — Id. 
i8»252  (Nev.)  The  giving  of  an  instruction  not 
applicable  to  the  evidence  is  erroneous  though 


abstractly  correct- W^feck     Reno  .Traction  Co., 

149  P.  65. 

Action  of  court  in  not  giving  instniction  aa 
to  speed  of  defendant  street  railroad's  car  after 
it  struck  plaintiff's  automobile  held  proper, 
where  such  speed  threw  no  light  on  tbe  accident 
— Id. 

<3=»252  (Nev.)  In  a  miner's  action  for  Injuries 
by  a  falling  rodt,  an  instruction  upon  the  fellow 
servant  doctrine  is  erroneous,  where  there  is  no 
evidence  (o  support  it— Zelavin  v.  Tonopidi  Bel- 
mont Development  Co.,  149  P.  188, 
$=>252  (OU.)  Refusal  of  an  abstractly  correct 
instruction  inapidicBbla  to  the  facts  held  not 
error.— St  Louis  St  S.  F.  Ry.  Co.  v.  Henry,  148 
P.  132. 

^=3>253  (Nev.)  An  instruction  which  takes  frcHn 
the  consideration  of  the  jury  defendant's  theory 
of  the  cose  is  esrroneous.- Zelavin  v.  Tonopah 
Belm«nt  Development  Co.,  149  P.  1S8. 

(E!)  ReaoeitB  or  Prarerji. 

®=s>255  (Nev.)  If  a  defradant  in  a  personal  in- 
jury  action  desires  an  instruction  on  the  ques- 
tion of  contributory  negliKence,  he  mast  request 
it— Zelavin  v.  Tonopan  Belmont  Development 
Co..  149  P.  188. 

Since  the  defense  of  contributory  negligence 
may  be  abandoned,  it  is  not  obligatory  upon  the 
court  to  inve  instructions  thereon,  in  absence  of 
request— -Id. 

<S=>260  (Okl.)  Befusal  of  instruction  covered  by 
those  given  held  not  error.- Chicago,  B.  I.  &  P. 
Ry.  Co.  V.  Garden,  149  P.  127. 
®=s>26l  (N.^I.)  A  requested  instruction  should 
be  such  that  it  may  be  given  without  modifica- 
tion.—Childers  v.  Southern  Pac.  Co.,  149  P.  307. 
€s;»267  (Xfiv.)  It  is  better  practice  to  rewrite 
an  instruction  when  modifying  it  than  to  strike 
out  a  portion  with  a  pen,  leavins  it  in  such 
condition  as  to  be  easily  read. — Week  v.  Reoo 
Traction  Co.,  149  P.  65. 

IF)  Objectlona  and  Bxceptlona. 

®=3278  (Colo.)  To  be  considered,  objections  to 
an  instruction  must  be  specific,  and,  where  a 
general  objection  Is  foUou'ed  by  a  specific  one, 
tbe  spccifie  one  supplants  It— Meek  v.  Smith, 
149  P.  627. 

d=»278  (Nev.)  General  objection  and  exception 
to  an  instruction,  a  portion  only  of  which  was 
abstract,  not  pointing  out  that  such  portion  was 
not  based  on  evidence,  held  Insufficient. — Week 
V.  Reno  Traction  Co.,  149  P.  65. 

(G)  ConstractloB  mid  Operation. 

®=»295  (Wash.)  Error  cannot  be  predicated 
upon  a  detached  part  of  an  instruction,  where 
it  is  not  erroneous,  when  construed  witb  its 
context.— Davis  v.  City  of  Wenatchee,  149  P. 

337. 

VIII.  CUSTODY,  OOiroUCT.  AND  DE- 
UBERATIONS  OF  JURT. 

<3=>315  (Mont.)  Rev.  Codes,  §  6791,  subd.  2, 
does  not  condemn  quotient  verdicts  unless  the 
jurors  agree  in  advance  that  the  quotients  shall 
constitute  the  amount  of  their  verdict  and  carry 
such  agreement  into  effect. — Great  Northern 
Ry.  Co.  V.  Benjamin,  149  P.  068. 
©=3317  (Okl.)  Where  porty  failed  to  object  un- 
til after  verdict,  though  he  knew  the  junn^  had 
not  been  admonished  pursuant  to  Itev.  I.>aw8 
1910,  §  5006,  before  being  permitted  to  mingle 
with  other  persons,  he  waived  the  irregularity. 
—Hopkins  V.  Settles,  149  P.  880. 

IZ.  VERDICT. 
(A)  General  Verdict. 

®=>32M/2  (Ariz.)  Under  Civ.  Code  1901,  par. 
1413,  verdict  of  nine  jurors  held  invalid  in 
state's  suit  to  recover  penalties  for  violations  of 
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Laws  1012,  c.  50.— Miami  Copper  C5a  t.  State, 
149  P.  758. 

<s»337  (Colt^App.)  Failare  of  the  jury,  &9 
Rhown  by  tiie  nndings.  to  comply  with  an  in- 
struction not  to  consider  negotiationfi  looking 
to  the  making  of  the  contract  alleged  in  the 
complaint,  except  as  they  tended  to  show  fraud, 
held  error.— Greighton  v.  Campbell.  140  P.  44-S. 
«S3337  (Moot)  The  instructions  of  the  court, 
right  or  wrong,  are  binding  upOD  the  jury,  if 
applicable  within  th«  iisaeB. — Smltb  t.  Barnes, 
149  P.  963. 

(B)  apvelml  latervovBtoFlM  amd  naainsa- 

«=»356  (Nev.)  Under  Rev.  Laws,  {  5222,  if  a 
finding  in  defendant's  favor  on  special  interroga- 
tories would  not  be  inconsistent  with  general 
verdict  for  plaintiff,  a  failure  to  find  cannot 
wntrol  Bucb  Terdict— Week  v.  Reno  Traction 
Co.,  149  P.  65. 

4=»362  (Kan.)  Where  there  was  an  inconsisten- 
cy in  the  amounts  in  the  verdict  and  special 
findings,  apparently  due  to  a  mistake  in  compu- 
tation, it  was  not  error  to  call  the  jury's  at- 
tention  to  the  matter  and  send  tham  out  for  fur^ 
tfaer  dellberatltm.— Tatlow  t.  Bac<»i,  14l»  P.  745. 

X.  TRIAL  BT  OOimT. 
(A)  HearliiB  and  Determination  of  Cavae. 

«s»387  (Cat.)  The  decision  of  the  court,  which 
in  fact  is  the  oral  judgment  in  the  case,  is  to  de- 
rive its  support  from  written  findings  of  fact 
and  conclusions  of  law  signed  by  the  court. — 
Takekawa  v.  Hole,  149  P.  693. 

(B)  Fladlass  of  Fact  and  Conelnalons 
of  Law. 

«=>392  (Mont.)  Under  Rev.  Codes,  S  ^766, 
where  a  suit  to  fix  rights  as  to  the  waters  of 
a  stream  was  tried  to  the  court,  the  court  can- 
not be  put  in  error  for  failing  to  make  filings 

not  requested.-^oyee  v.  McDonald,  149  P.  953. 
&=»393  (CaLApp.)  Where  the  record  does  not 
show  that  any  directions  were  given  that  findings 
be  prepared  by  plaintiff,  It  la  not  essential  that 
preliminary  service  on  defendant  of  proposed 
findings  sball  be  made  before  the  findings  are 
signed,  even  assuming  that  Code  Civ.  Proc.  $ 
634,  as  amended  by  St.  1913,  p.  58,  requiring 
service,  is  more  than  directory^HofEman  t.  Guy 
M.  Rash  Co.,  149  P.  177. 
®=3397  (Cal.)  In  an  action  to  recover  real 
property  and  shares  of  stock,  judgment  that 
plaintiff  recover  the  property  and  the  stock, 
neld  not  defeated  by  mere  omission  of  conclnsira 
of  law  as  to  his  right  to  recover  the  stock.— 
Takekawa  v.  Hole,  149  P.  593. 
^=3404  (Cal.)  Where  the  jurisdiction  ot  a  board 
depends  upon  the  existence  of  certain  facts,  it 
has  jurisdiction  to  determine  whether  those  facts 
exist,  and  Its  determination  that  they  exist  is 
conclusive  on  collateral  attack. — Great  Western 
Power  Co.  v.  Pillsbury,  149  P.  35. 
«=>405  (Mont.)  Under  Kev.  Codes,  }  6767, 
where  a  suit  to  fix  rights  to  the  waters  of  a 
stream  was  tried  to  the  court,  the  court  cannot 
be  put  in  error  on  account  of  defective  findings 
not  specifically  excepted  to.^-Joyce  t,  McDon- 
ald, 140  P.  953. 

TROVER  AND  CONVERSION. 

See  Trial.  «s>191. 

I.  AOTS  OOHSTITUTUro  OOITTEB- 
8I01f  AND  LIABILITT 
THEREFOR. 

^sai  (Or.)  "Conversion"  consists  in  the  exer- 
cise of  dominion  and  control  over  property  in- 
consistent with,  and  in  denial  of,  tne  rights  of 
the  true  owner,  or  the  party  having  the  right  to 
possession. — Madden  v.  Condon  Nat.  Bank,  149 
P.  80. 

It  is  a  defense  to  an  action  for  damages  for 
conversiini  tiiat  plaintiff  was  not  damaged.— Id. 


n.  AOTioirs. 

(A)  Rlacltt  of  Action  and  Defenses. 

^»22  (Colo.)  Where  property  was  converted 
by  defendants,  being  taxen  from  plaintiff's  cus- 
tody and  stored  in  another  place,  defendant:^ 
mere  plea  that  they  would  return  it  do»  not 
preclude  plaintiff  from  recovering  for  the  eon- 
version.— Meek  T.  Smith,  148  P.  627. 

(C)  Blvldenec 

^s>40  (,Colo^  In  an  action  for  damages  for 
conversion  of  property,  evidence  held  to  warrant 
judgment  against  defendants. — Meek  t.  Smith, 

149  P.  827. 

(D)  Dnmases. 

<e=>47  (ColaApp.)  The  measure  of  damages  to 
a  stockholder  tor  the  convertion  of  corporate 
pro])erty  is  io  proportion  to  his  share  as  stock- 
holder in  the  assets  after  the  debts  are  paid. 
— Creighton  v.  Campbell.  149  P.  448. 
^^58  (Colo.App.)  Where  a  chattdl  mortgagee 
took  by  mistake  a  desk  not  covered  by  the  mort- 
gage, the  mortgagor  must  accept  the  offer  of  the 
mortgagee  to  return  anythiug  not  covered  by 
mortKage.- Moody  v.  Sindlinger,  149  P.  263. 
®=>60  (Colo.App.)  A  chattel  mortgagee  remov- 
ing property  not  covered  by  tbe  mortgage,  and 
a  person  assisting  in  removal,  held  not  liable  to 
exemplary  damages  under  Mills*  Ann.  St.  i 
2185.— Moody  v.  Sindlinger,  149  F.  263. 

TRUST  COMPANIES. 

See  Banks  and  Banking,  ^=»310. 

TRUST  DEEDS. 

See  Adverse  Possession,  $=a60;   Equity,  ^=3 
46;  Mortgages. 

TRUSTS. 

See  Fraudulent  Ccmveyancra,  ^»10&.  208.  241; 
PuMlc  Lands,  *»128;  Wills,  •=»e71.  675. 

733. 

Z.  CREATIOn.  EXISTENCE,  AND  VA- 
UDITT. 
(A)  Blxpraa  Traata. 

«=»I7,  18  (Ariz.)  Act  of  intestate  in  Indorsing 
securities  to  plaintiff,  to  whom  he  owed  money, 
causing  them  to  be  put  in  an  envelope,  which 
was  sealed  and  addressed  to  plaintiff,  and  de- 
livered to  H.  with  instructions  to  send  to  plain- 
tiff if  settlor  died,  Juild  to  create  valid  parol 
trust  in  personalty.— O'Brien  v.  Bank  of  Dong- 
las,  149  P.  747. 

<^»39  (Ariz.)  It  is  not  necessary  to  the  validi- 
ty of  a  trust  that  tbe  beneficiary  should  accept 
Uie  terms  of  tbe  bust  or  even  have  knowledge 
thereot— O'Brien  v.  Bank  of  Douglas.  149  P. 
747. 

II.  CONSTBUOTIOH  AND  OPERA- 
TIOIT. 

(B)  Estate  or  IntereMt  of  Trustee  and  of 

Cestnl  One  Trnat. 

^s»l36  (Ariz.)  Where  one  about  to  die  indorsed 
money  orders  to  plaintiff's  order,  sealed  them  in 
an  envelope,  and  gave  it  to  H.  with  directions 
tjiat  he  give  it  to  plaintiff  if  tbe  donor  died, 
the  parol  trust  thus  created  was  not  an  activ^ 
but  a  "passive,  trust"— O'Brien  t.  Bank  of 
Douglaa,  149  P.  747. 

m.  APPOUITMEH'r,  QPAUnOA- 
TION.  AND  TENURE  OF 
.  TRUSTEE. 

^»I69  (Ariz.)  Where  (me  about  to  die  placed 
money  orders  indorsed  to  plaintiff  in  an  en- 
velope, which  he  sealed  and  gave  to  H.,  with  di- 
rections that  it  be  given  to  plaintiff  if  the  donor 
died,  the  valid  parol  trust  in  personalty  thus 
created  did  not  fail  by  the  death  of  H.,  the  trus- 
teed—O'Brien V.  Bank     Donglas,  149  P.  747. 
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Vn.  BaTABUSKMElIT  AND  EK- 
FOBOEKBinr  OF  THUST. 

(B)  Rlvht   to    Follow   Ttii««    Propertr  or 
Proceed*  Tli«r«ot. 

^=»357  (CaI.App.)  Owner  contracting  to  sell 
realty  to  one  ostensibly  acting  on  own  behalf, 
who  deposited  $5,000,  and  who,  upon  such  buy- 
er's inability  to  buy,  rescinded  contract  in  con- 
sideration of  forfeiture  of  the  deposit,  held  not 
liable  to  associates  of  the  ostensible  purchaser 
whose  money  formed  part  of  the  deposit. — 
Tompkins  r.  Oavidow,  149  P.  78S. 

UNDERTAKINGS. 

See  Appeal  and  Error,  «S9374,  301, 

UNDUE  INFLUENCE. 

See  Jury,  «»13;  Wills.  ^156,  166. 


UNITED  STATES. 

Indiana; 


See  Oarnishment,  «=»18; 
Lands ;  Treaties. 


PnbUc 


VACATION. 

S^Hi|hwaya,  «=s>77 ;  Judgment,  <^138,  1E!8, 

VARIANCE. 

See  Pleadlnff,  «e3>884. 

VENDOR  AND  PURCHASER. 

See  Frands,  Statute  of,  «=»116:  Fraudalent 
ConTeyances,  #=>285 ;  Mortgages,  ®=»292 ; 
Sales;   Specific  Performance,  «s»32. 

I.  BIIQUIBITEe  ATTD  VALIDITT  OV 

GONTBAOT. 

(Gal.)  An  option  contract  giTlng  the  prir- 
ilege  of  purchasing  snbject  to  conditions  to  be 
performed  cannot  be  converted  Into  a  contract 
of  sale  except  by  acceptance  and  p^formance  of 
the  conditions.— Briles  t.  Paulson,  149  P.  169. 

4=3l8  (Cal.)  Option  to  pnrchase  land  held  sub- 
ject  to  termination  where  the  bolder  thereof 
failed  to  perform  work  on  dam  within  time 
thereby  required,  though  he  was  to  have  pos- 
session while  the  agreement  remained  la  force. 
—Briles  T.  Paulson,  149  P.  804. 

«=>22  (Okl.)  A  contract  for  sale  of  land  held 
not  Toid  for  uncertainty  in  description  of  land, 
though  $1,000  worth  of  lots  not  specified  was 
part  ot  the  price.— Kee  t.  Satteriicld,  149  P. 
243. 

4=»23  (Cal.)  One  who  did  not  sign  an  executory 
contract  of  sale  as  a  subscribing  witness  could 
not,  by  a  second  recordation  with  his  name 
added  as  witness  to  the  signature  of  the  owner, 
made  it  efficacious  to  establixh  its  execution  by 
the  owner.— Lin ehan  v,  Devincense,  149  P.  584. 

®=:^36  (Wash.)  Statement  by  vendor  held  not  a 
representation  that  soil  was  volcanic  ash  loam, 
but  that  it  was  what  was  generally  denominated 
as  such  when  applied  to  the  Yakima  Valley.— 
Myers  T.  Calhoun,  Denny  A  Swing,  149  P.  19. 

II.  CONSTBUOTIOK  AlTD  07ERA- 

TIOK  OF  COMTBAOT. 

4=s>70  (Okl.)  A  contract  to  aell  Innd  construed, 
and  held  to  fix  the  price  at  fO.OOO,  $5,000  to  be 
paid  in  cash  and  the  balance  in  lots.— Kee  y. 
Satterfield,  149  P.  243. 

(Okl.)  Under  a  contract  for  sale  of 
land,  held  toat  it  was  the  purchaser's  duty  on 
notice  to  set  apart  and  convey  to  the  vendor 
S1,000  worth  of  Iota  as  part  of  the  price.— 
Kee  v.  Satterfield,  149  P.  2^ 


m.  MODmOATIOH  OB  BBSOIBBIOir 
OF  OOHTBACT. 
OEI)  Reaolaaloa  by  Tcndov. 

^^101  (Wash.)  When  vendor  has  waived  es- 
sence clause,  demand  and  reasonable  time  to 
coniplv  is  necessary  before  the  purchaser  is  in 
default,  hut  this  applies  only  when  the  vendor's 
language  or  conduct  indicates  a  purpose  to 
waive  the  right  to  forfeit. — Myers  v.  Calhoun, 
Denny  &  Ewing,  149  P.  19. 

Though  it  was  claimed  that  vendor  had  waiv- 
ed essence  clause,  purchnsers  having  sued  to 
rescind,  vendor  held  entitled  to  claim  forfeiture 
without  tendering  performance  of  the  contract 
as  modified  by  the  elimination  of  that  clause. 
-Id. 

IV.  PERFORMANCE  OF  OONTRAOT. 

(A)  Title  ana  Bstitte  of  Vendor. 

«=»I44  (Gal.App.)  Where  contract  for  sale  ol 
realty  specifically  provided  deposit  should  be  re- 
turned If  good  title  could  not  be  given  within 
30  days,  time  was  of  the  essence,  and  purchas- 
en  could  recover  d^osit  at  exuratioit  of  sudk 
period.— Depavo  v.  Bino,  149  P.  783,  796. 

(D)  Payment  of  Pnrehose  Honer* 

€==>I87  (Ariz.)  A  vendor  held  to  h&ve  waived 
strict  performance  of  a  contract  which  made 
time  of  its  essence,  and  so  was  not  entitled  to 
forfeit  defendant's  rights  without  giving  him  an 
opportunity  to  oerform.— Bennde  v.  Becker- 
Frana  Co..  148  P.  748. 

^=>I87  (Cal.)  Vendor  of  land  under  installment 
contract  providing  for  forfeiture  on  default  in 
payowDt  neld  eetopi^  to  insist  upon  such  for- 
feiture without  notice  by  having  led  buyer  to 
believe  tbat  it  would  wait  for  overdue  payment 
from  mon^  recomed  in  condemnation  proceed- 
ings.—City  of  Los  Angeles  v.  Krutz,  149  P. 

&eo. 

V.  BIGHTS  AOD  UABIUIXBS  OF 
PARTIES. 

(B)  Aa  to  Thtrd  Penona  in  Qeneml. 

®s>214  (Colo.App.)  An  assignee  of  a  contract 
to  convey  land  and  water  rights  held  not  enti- 
tled to  recover  interest  and  water  assessments 
which  the  assignor  agreed  to,  but  failed  to  pay, 
and  which  the  assignee  did  not  pay.— Butl^  v. 
Maier,  149  P.  10&3. 

(C)  Bona  Plde  Pnrcaasers. 

^»23l  (Okl)  A  person  buying  land  on 
strength  of  the  record  title,  without  knowledge 
of  idiocy  of  one  grantor,  held  chanceable,  under 
Rev.  Laws  1910,  S  ^-(^t  with  notice  of  facts  as 
to  which  the  record  should  put  him  on  an  In- 
quiry, by  which  he  could  have  discovered  them. 
—Hatfield  V.  Lotty,  149  P.  1171. 

Record  of  title  relied  on  by  defendant  h«^ 
saflicient  to  give  him  constructive  notice,  un- 
der Rev.  Laws  1910,  {  2920,  of  mental  incom- 
petency of  the  grantor  in  the  deed  on  which  he 
relied,  and  to  preclude  him  from  being  an  in- 
nocent purchaser.— Id. 

«=»232  (Okl.)  PlflintlfTs  possession  of  the  red- 
dence  after  leasing  his  farm  to  defendant,  who 
later  purchased  part  of  the  property  from  plain- 
tiff's grantee,  held  not  notice  to  defendant  of 
plainttfTs  claim  that  hia  deed  was  in  fact  a 
mortgage.— Rowaey  v.  Jameson,  148  P.  880, 

Vt,  REMEDIES  OF  TEmDOB. 
(A)  Uen  nnd  Beeovery  of  Lnnd. 

«=»285  (Okl.)  The  vendor  held  not  entitled  to 
a  personal  judgment,  against  a  subpurchaser 
taking  with  nntice,  for  unpaid  price,  but  en- 
titled to  a  judgment  in  rem  against  land  re- 
maining in  such  aubpurchaaer's  possession. — 
Kee  V.  Satterfield,  149  P.  243. 
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Vn.  KEBCEDIES  OF  PURCHASER. 
(A)  ReeoT«rr  of  Porobaae   Homey  Paid. 

4=>34l  (CbLApp^  In  action  to  recover  a  de- 
posit on  a  purcbase  of  realty,  evidence  held  to 
Bupport  a  finding  tbat  by  agreement  between  de- 
fendant owner  and  tbe  ostensibly  sole  buyer  the 
contract  was  resdoded,  in  consideration  where- 
of defendant  was  to  retain  the  deposit.— Tomp- 
kins T.  Davidow,  149  P.  788. 

VENUE. 

See  Constltational  Law,  «=»43. 

VERDICT, 

See  Appeal  and  Error,  €=;»1140;  Criminal  Law, 
*»8f6i6.  1159;  Trial,  *=>321%-362. 

VERIFICATION. 

See  FLeadlnc  «»304>. 

VESTED  RIGHTS. 

See  Constltational  Law,  «=s>110. 

WAIVER. 

See  Alteration  of  Instruments,  «=»2S;  Appeal 
and  Error,  «=>22,  IM,  1Q9,  102,  336,  480; 
Carriers,  ®=>180,  218;  Constitutional  Law, 
€=5>43;  Contracts,  <e=>232;  Death.  <&=>57: 
Exchanffe  of  Property,  ^=»8 ;  Executors  and 
Administratora,  4=9431 ;  Guaranty,  <S=>72, 
85;  HuBband  and  Wife,  «=»203;  Insurance, 
«=»558,  723;  Master  and  Servant,  *=»179, 
250%;  Money  Received,  «=>19;  New  Trial, 
«=>136;  Parties.  ®=575:  Quo  Warranto, 
4=945,  63:  Reference,  ^=»42;  Sales, 
288;  Trial,  «=3317;  Vendor  and  Purchas- 
er, «s»101.  187;  Waters  and  Water  Courses, 
«33»2S7. 

WARRANT. 

See  Arreat.  «=»33;  Conntles,  «=»16B;.  Cove- 
nants, C=»46. 

WARRANTY. 

See  Appeal  and  Error,  4=s>1068:  Covenants, 
«=>100;  Evidence.  «=>442;  Sales,  ^255- 
447. 

WASTE, 

See  Landlord  and  Tenant,  4t=>201. 

WATERS  AND  WATER  COURSES. 

See  Appeal  and  Error,  ®=9l050 ;  Constitution- 
al law,  ^208;  Contracts,  "S=al73;  Conio- 
rations, 'S=>232:  Dedication,  <S=>13,  16;  Imm- 
inent Domain,  *=>S4,  241:  Evidence.  ©=»572; 
Municipal  Corporations,  ®=»766,  S27;  Navi- 
jiahle  Wnters;  'IMal,  <E==>392,  405;  Vendor 
and  Purchaser,  ®=»214. 

n.  NATURAZi  WATER  COURSES. 
(A)  Riparian  Rlvbta  In  0«neral. 

©=938  (Okl.)  Where,  during  highwater,  the  sur- 
plus water  from  a  creek  regularly  discharges 
itself  through  a  well-defined  clianuel,  such  chan- 
nel constitutes  a  water  course  which  cannot  be 
obstructed  to  the  injury  of  the  dominant  es- 
tate.—MUIer  V.  Marriott,  149  P.  1104. 

(B>  Obatrnetlon  and  ncteatloK. 

®S95I  (Okl.)  Tbe  flow  of  water  in  a  well-defin- 
ed chanuel  cannot  be  obstructed  to  the  injury 
of  the  dominant  estate. — Miller  v.  Marriott, 
149  P.  11 W. 

«=»6I  (Kan.)  Plaintiff  held  entitled  to  enjoin 
the  erection  of  a  proposed  dam  by  a  city,  where 
its  erection  would  be  a  substantial  infringement; 
of  his  water  rights.— Wallace  v.  City  of  Win- 
field.  140  P.  6y:f. 

4=^62  (Colo.)  In  an  action  for  loss  of  growing 
crops  caused  by  defendant  cutting  oS  pluintiS's 


wate^  supply,  the  moasare  of  damages  is  the 

reasonable  value  of  the  cnips  at  the  time  the 
damage  ocrurrert.— North  Sterlinjt  Irr.  Dist.  v. 
Dickraan,  149  P.  97;  Same  v.  Gehrig,  Id.  1193. 
<3=s>63  (Kan.)  Evidence  held  to  show  tbat  the 
proposed  obstructioif  of  a  stream  by  defendant 
city  would  BubstantiaJIy  interfere  with  the  water 
rights  of  a  lower  proprietor  of  a  mill. — Wallace 
V.  City  of  Winfiel^  140  P.  693. 
«=s»63  (OkL)  On  demurrer  to  the  evidence  in 
an  action  for  a  mandatory  injunction  to  require 
the  removal  of  a  dam,  held,  tbat  it  was  a  fair 
deduction  from  the  evidence  that  the  branch 
stream  was  a  water  conzse.— Miller  v.  Marriott, 
149  P.  1164. 

m.  BITBTERRAKCAN  AVTt  PEROO- 
iJiTINO  WATERS. 

<&=9l07  (Cal.)  The  measure  of  damages  for  the 
diversion  of  underground  water  supplying 
springs  on  plaintiffs'  land  was  the  difference  be- 
tween the  value  of  the  land  before  the  diversion 
and  its  v^lue  after  the  diversion.— De  Freitaa 
V.  Town  of  Suisun,  149  P.  553. 
<8=»I07  (CalApp.)  In  action  to  restrain  diver- 
sion of  more  than  two-thirds  of  waters  of  spring, 
evidence  Acid  to  justify  finding  tbat  develop- 
ment of  water  by  defendants  oy  tunnels  200 
feet  above  such  spring  did  not  affect  its  flow. 
—Robertson  v.  Finkler,  149  P.  784 ;  Weatphal 
V.  Same,  Id.  786. 

VI.  AFFROPRIATIOIT  AKB  FRE- 
SCRIFTIOir. 

®=}|30  (Utah)  "Developed  water"  is  water 
which  is  brought  to  the  surface  and  made  avail- 
able for  use  by  tbe  pari?  claiming  the  water,r~ 
Mountain  Lake  Mining  Co.  v.  Miawaj  Irr.  Co- 

149  P.  029. 

<S=»I62  (Colo.)  The  voUdity  of  an  original  de- 
cree of  priority,  could  not  be  collaterally  at- 
tacked in  the  holder's  statutory  proceeding  for 
confirmation  of  a  change  of  tbe  point  of  diver- 
sion. — Consolidated  Home  Supply  Uitch  &.  Kes- 
ervoir  Co.  v.  Town  of  Evans,  140  P.  th>4. 

Upon  statutory  proceeding  to  change  a  point 
of  diversion  of  decreed  priority,  tbe  only  ques- 
tion  was  whether  the  change  would  infringe  tba 
vested  rights  of  others,  and  the  defenses  of 
abaodonment,  forfeiture  by  nonuser,  and  title 
by  prescription,  were  not  available. — Id. 
^»I52  (Nflv.)  Decree  adjudging  plaintiff  the 
owner  of  a  fractional  part  of  the  water  of  a 
stream  hdd  too  uncertain,  in  view  of  Hev.  Laws, 
S  4677,  and  Water  Law  of  1913,  prescribing  a 
standard  of  measurement  of  water. — UameUi 
Sorgi,  140  P.  71. 

Partition  deed  between  parties  who  attempt- 
ed to  appropriate  all  the  wuter  of  a  stream  held 
not  conclusive  as  to  the  iiunntam  d  the  right 
of  one  of  the  parties. — Id. 

Where  it  was  admitted  that  plaintiff  and  de- 
fendant bad  water  rights  equal  in  time,  held, 
that  the  court  should  have  determined  the  rights 
of  both  pnrtic!!,  and  specifically  designated  stime 
pviat  on  the  stream  where  plaintiff's  right  might 
be  measured. — Id, 

^=3)52  (Utah)  In  a  suit  to  quiet  title  to  water, 
evidence  held  not  to  justify  a  finding  that  plain- 
tiff was  the  owner  of  water. — Mountain  Lake 
Mining  Co,  v.  Midway  Irr.  Co.,  149  P.  929. 

When  a  party  goes  on  a  stream  whose  waten 
have  been  approi^iated,  and  drives  a  tunnel  in- 
to tbe  watersued  and  collects  water,  the  harden 
is  on  him  to  show  that  it  is  "develc^ed  wa- 
ter."—Id. 

vn.  C0NVETAN0E8  AXD  OOR- 
TRACTS. 

©=>(  54  (Cal.)  A  right  to  water  from  an  irri- 
gation system  for  irrigation  held  an  easement 
annexed  to  plaintiff's  land  by  use  prior  to  snd 
at  the  time  of  the  sale  thereof,  which  passed 
with  a  conveyance  of  the  laud,  and  was  binding 
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on  the  defendant  water  compaDy.— Franscionl 
T.  Soledad  Land  A  Water  Co.,  149  P.  161. 

vm.  arthtciai.  poiros.  reser- 
voirs. AMD  CHANNELS.  BAMS. 
AND  FLOW  AGE. 


.  >160  (Kan.)  Where  a  dam  has  been  maintain- 
ed for  more  tnan  16  years,  a  presumption  ot  a 
grant  or  cobsent  by  the  upper  ripariao  own- 
ers arises  and  f^ives  the  owner  of  the  dam  a 
right  to  its  continued  maintenance. — Wallace  t. 
City  of  Wiofield,  149  P.  693. 

€=>I64  (Kan.)  One  who  builda  and  maintains  a 
dam  mny  acquire  flowage  rights  by  preacriptiOQ. 
—Wallace  T.  City  of  Winfield.  149  P.  693. 


_  '(79  (IdahoJ  la  an  action  for  damages  to 
land  from  the  construction  of  dams,  held,  that 
the  burden  was  on  plaintiff  to  prove  that  the 
dams  raised  the  water  level  and  caused  the  in- 
jur)-.—Hall  T.  Washington  Water  Power  Co., 
149  P.  50T. 

Evidence  held  insufficient  to  prove  that  plaln- 
tifTs  land  was  injured  from  the  maintenance  of 
dams  by  defendant.— Id. 

ZX.  PUBXJO  WATER  SUPPLY. 

(A)  Domeatto  and  Msnlclpat  Pnrpo«*a. 

^=3 190  (Kan.)  That  a  riimrien  owner  has  ex- 
pended large  sums  of  money  to  erect  a  water 
plant  to  supply  a  city  gives  him  no  additional 
rights  to  the  water,  as  against  a  lower  propri- 
etor or  one  who  has  acquired  prescriptive  rights. 
—Wallace  v.  City  of  Winfield,  149  P.  693. 
«9l95  (Kan.)  That  a  city  had  the  right  to  take 
water  from  a  stream  to  aapplv  its  iohabltants, 
at  a  point  above  the  city,  hela  not  to  give  it  a 
risht  to  dam  the  stream  below  the  authorized  in- 
talte  to  the  damage  of  a  lower  proprietor  of  a 
miB.-Wanace  v.  City  of  Winfield.  149  P.  603. 

(B)  Ivrlarstlon  and  Other  Asrleoltnral 

Pnrposea. 

«»2t6  (Cai.)  Civ.  Code,  S  652,  obligating  wa- 
ter companies  to  continue  furnishing  water  for 
irrigation,  held  valid.— Franscioni  v.  Boledad 
Land  &  Water  Co.,  149  P.  161.. 

^=3224  (Or.)  Irrigation  districts  created  under 
Ij.  O.  L.  §  6107  et  se^.,  as  amended  by  Laws 
1911,  p.  378,  are  public  corporations,  and  by 
amending  act  of  1615  (Laws  1915,  p.  234),  are 
municipal  corporations,  self-governing  as  to 
matters  relating  to  irrigation,  and  district  im- 
provement companies,  authorized  by  Laws  1911, 
p.  206,  are  quasi  public  corporations.- Rathfon 
V.  Payette-Oregon  Slope  In.  Dist,  149  P.  1044. 

4=»226  (Or.)  Land  (rf  plaintiff,  member  of  dis- 
trict improvement  company  created  under  Laws 
1011,  f>.  256,  held  to  be  excluded  from  irriga- 
tion district  subsequently  organized  under  L. 
O.  L.  8  6167  et  seq^  as  amended  by  Laws  1911, 
p.  378,  in  view  of  Coast,  art.  1,  S  21.— Rathfon 
T.  Payette-Oregon  Slope  Irr.  Dist.,  149  P.  1044. 

Plaintiff,  member  of  district  improvement 
company  organized  under  Laws  1911,  p.  236. 
held  not  estopped,  by  failure  to  appeal  from 
order  of  board  of  directors  of  irrigatioo  dis- 
trict organized  under  L^  O.  L.  S  6167  et  seq.,  as 
amended  by  Laws  1911,  p.  378,  to  contend  that 
bis  lands  were  wrongfully  included  within  such 
district.— Id. 

4:^230  (Or.)  A  reasonable  construction  of  a 
bond  issue  resolution  of  the  board  of  directora 
of  an  irrigation  district  should  be  given  to  ac- 
complish its  manifest  intent.- Board  of  Direc- 
tors of  the  Payette-Oregon  Slope  Irr.  Dist.  v. 
Peterson,  149  P.  1051. 

Under  L.  O.  L.  §  6184,  notice,  aggregating 
more  than  the  number  of  days  rcquirpd  by 
statQte,  of  the  time  and  place  of  sale  of  an  ir- 
rigation district  Iwnd  ifmne.  given  by  the  board 
01  directors  by  publication  in  a  newspaper, 
held  8ufficif>nt.-Id. 


4=3247  (Cal.)  The  owner  of  a  private  right  to 
be  supplied  with  water  for  irrigation  by  a  wa- 
ter company  may  sue  to  enforce  such  right — 
Franscioni  v.  Soledad  Land  A  Water  Co.,  140 
P.  161. 

That  a  count  failed  to  expressly  allege  that 
the  water  was  devoted  to  public  use  or  that 

defendant  was  in  charge  of  such  public  use  held 
not  to  render  it  insufficient,  where  the  facts  al- 
leged showed  that  the  water  was  so  dedicated 
and  uaed. — Id. 

®=>253  (Cal.)  The  purchaser  of  land  from  one 
to  whom  a  water  company's  predecessor  had 
sold  it,  the  deed  being  executed  by  the  water 
company,  kdd  entitled  to  receive  water  for  irri- 
gation from  the  company  under  Civ.  Code,  | 
552.— Franscioni  t.  Soledad  Land  &  Water  Co., 
149  P.  101. 

"S='257  (Cal.)  Landowner's  payment  for  water 
held  a  condition  precedent  to  water  company's 
duty  to  furnish,  so  that  failure  to  terminate  tha 
contract  on  the  failure  to  pay  and  continuance 
la  furnishing  water  was  a  waiver  of  the  right 
to  terminate  the  contract. — B'rMno  Canal  &  Irr. 
Co.  V.  Perrin,  149  P.  805. 

«:»262  (Colo.)  Under  Rev.  St.  1908,  S3  093, 
3233,  an  owner  of  land  lying  below  a  ditco  can- 
not recover  for  damages  to  nia  land  by  seepage 
without  showing  that  the  ditch  was  negligently 
constructed.- North  Sterling  Irr.  Dist.  v.  Dick- 
man,  149  P.  97 ;  Seme  v.  Gehrig,  Id.  1193. 

<@=>263  (Cal.)  For  breach  of  a  contract  to  fur- 
nish water  for  irrigation,  the  measure  of  dam- 
ages, for  total  failure  to  deliver,  is  the  differ- 
ence between  the  rental  value  of  the  land  with 
water,  and  its  value  without  it,  less  the  price 
of  the  water.— Fresno  Canal  &  Irr.  Co.  v.  Per- 
rin, 149  P.  805. 

In  an  action  against  an  irrigation  company 
for  failure  to  furnish  water,  evidence  as  to  the 
lands  left  unirrigated  held  sufficient  to  support 
verdict  for  S500  above  the  $3,193.76  owed  for 
water  furniahed. — Id. 

Where  all  the  land  was  supplied  witii  some 
irrigating  water,  rule  of  damages  of  compara- 
tive rental  values  is  inapplicable,  but  not  where 
a  large  portion  of  the  laud  was  left  wholly  with- 
out water.— Id. 

«=^263  (Colo.)  The  measure  of  damages  to  land 
caused  by  seepage  is  the  difference  between  the 
value  of  the  land  before  and  after  the  injury, 
Dot  the  reasonable  cost  of  draining  the  land. — 
North  Sterling  Irr.  EKat  v.  Dickman.  149  P. 
97;   Same  v.  Gehrig,  Id.  1193. 

WEAPONS. 

See  Assault  and  Battery,  4b>56;  Bbmicidei 
«=»90. 

WILLS. 

See  Descent  and  Distribution ;  Executors  and 
Administrators;  Homestead,  4s>lS6;  Insur- 
ance, «=B>775;  Perpetuities. 

L  NATURE  AND  EXTENT  OP  TESTA- 
MENTARY POWER. 

(Okl.)  Where  testator  died  leaving  a 
second  wife  and  adult  children  by  both  wives, 
and  executed  bis  will  with  the  written  consent 
of  his  wife,  given  under  Comp.  Laws  Kan. 
1885,  S  6603,  such  consent  was  merely  an  elec- 
tion to  take  under  the  will  in  lieu  of  any  cv;ht 
to  inherit  under  the  statute,  and  did  not  affect 
the  terms  of  the  will.— Bacus  v.  Burns,  149  P. 
H16,  Ilia 

n,  TESTAVSNTART  OAPAOITT. 

^338  (Or.)  A  delusion  indicating  testamentary 
iocnpacity  miKt  spring  up  spontaneously  in  the 
mind  of  the  testator,  and  not  by  the  result  of 
extrinsic  evidence  of  any  kind. — In  re  Dig> 
gins*  Estate,  140  P.  73. 
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^»47  (Col.)  That  a  testator  wag  a  very  dd 
mao  and  very  feeble  did  not  alone  eRtablish  lack 
of  teatameotarT  capacity. — In  re  Clark's  l!^8tnte, 
149  P.  828. 

«»50  (Or.)  Where  a  testator  when  be  executes 
his  will  aDderatanda  the  business  in  which  be 
Is  engaged,  has  knowledge  of  bis  property,  and 
how  ne  wishes  to  dispose  of  it  among  those 
entitled  to  his  bounty,  he  possesses  testamentary 
capacity.— In  re  Digglns'  Estate,  149  P.  78. 
«s52  (Cal.)  On  a  petition  to  revoke  the  pro- 
bate of  a  will,  the  burden  of  proving  nneound- 
ness  of  mind  waa  on  the  contestants. — In  re 
Clark's  Estate,  149  P.  828. 
^=955  (Cal.)  Gridence  held  to  support  finding 
that  testator,  84  years  old,  who  executed  will 
on  bia  deathbed.  Had  testamentary  capacity. — 
In  re  Clark'a  Estate,  149  P.  82S. 
4s>55  (Or.)  In  proceedings  to  contest  a  will, 
evidence  held  to  show  that  the  testator  had  suf- 
ficient testamentary  capacity,  and  that  be  was 
under  no  delusion  aa  to  the  amounts  be  had 
riven  contestant— In  re  Diggins'  Estate,  149 
P.  73. 

IV.  BBQUISITBS  AMD  VAUDITT. 

(C)  BzecntloB. 

«=s>l08  (Cal.)  lliat,  on  the  execution  of  a  will, 
SKHue  of  tin  testator's  viahea  were  expressed  by 
affirmative  signs  ma^  In  resptHise  to  questions, 
did  not  invaudate  the  wilL— In  re  Clark's  Es- 
tate. 149  P.  828. 

1 1  (Cal.)  That  testator's  name  waa  aigoed 
to  will  by  another,  he  being  unable  to  sign,  and 
his  hand  bein;  guided  by  another  in  making  a 
cross,  held  not  to  invalidate  will.— In  re  Clark's 
Estate,  149  P.  828. 

(F)  Hlatalce,  Uiulne  iBflneBM,  «nd  Pruiid. 

<&=3l&5  (Cal.)  To  render  a  will  invalid  on  the 
ground  of  undue  fnfluenee,  there  must  be  that 
sort  of  pressure  which  OTerpowers  the  mind 
and  masters  the  volitlm  of  the  testator  at  the 
very  moment  of  the  testamentary  act. — In  re 
CUrk's  Estate,  149  P.  828. 
®=3l55  (Or.)  Undue  influence  aufficient  to  set 
aside  a  w^  must  be  such  as  to  overcome  the  free 
volition  or  coosdous  judgment  of  the  testator 
and  to  substitute  the  purposes  of  another  in- 
stead, and  must  be  the  efficient  cause  of  the 
disposition  of  the  property, — In  re  Diggins'  Els- 
tat  e.  149  P.  73. 

<=9l66  (Cal.)  Evidence  held  insofflcient  to 
show  undue  infinence  by  beneficiary  of  will  or 
by  testator's  lawyer  or  physician  in  her  behalf. 
—In  re  Clark's  Estate,  149  P.  828. 

(Or.)  Where  a  confidential  relationship 
existed  between  testator  and  the  beneficiary  and 
the  will  is  inconsistent  with  the  claims  of  duty 
and  affection,  slight  evidence  that  the  bene- 
Gclarr  has  abused  the  confidence  will  suffice  to 
invalidate  the  will.— In  re  Digi^ns*  Eatate,  149 
P.  73. 

In  proceedings  to  contest  a  will,  evidence  held 
to  show  that  the  testator  was  not  unduly  in- 
fluenced.— Id. 

PROBATE.  ESTABLXSHMEMT. 
AND  AM1IUZ.MENT. 

(H)  Bvidenee. 

^»S02  (Cal.)  Where  testator  on  execution  of 
wIU  expresses  wishes  by  signs  in  response  to 
questions,  proof  of  spontaneous  action  and  voli- 
tion on  his  part  held  to  be  required. — In  re 
Clark's  Estate,  149  P.  828. 

VX.  OOKSTBUCTIOir. 
(A)  Geaeral  Rules. 

•8=>456  (Cal.)  The  words  of  a  will  are  to  be 
taken  in  the  ordinary  and  grammatical  sense, 
unless  a  clear  Inteutioa  to  use  them  in  another 
sense  can  be  collected.— In  ze  Xooley's  Estate, 
149  P.  674. 


«s>467  (Cal.)  In  view  of  Civ.  Code,  8  1322.  re- 
lating to  devises  and  bequests,  "desire"  of  tes- 
tatrix that  if  daughter,  given  her  whole  proper- 
ty, died  without  husband  or  children,  it  was  to 
go  to  her  sisters  and  brother,  held  a  dispositive 
and  testaiuentary  provision,  binding  on  court 
in  distribution  of  estate.— In  re  Tooley's  Estate, 
140  P.  574. 

$=a47l  (Okl.)  An  absolute  interest  clearly  giv- 
en by  one  provision  of  a  will  will  not  be  affected 
or  qualified  by  another  provision  by  inference  or 
an  inaccurate  recital  of  its  contente  in  another 
part  thereof.— In  re  Friss'  Will  and  Estate,  14© 
P.  117ti. 

A  specific  ^ft  under  one  provision  of  a  will 
will  be  impaired  or  cut  down  by  another  pro- 
vision only  where  the  language  tending  to  affect 
same  is  as  certain  as  the  language  creating  tbe 
gift— Id. 

(B)  DealKantlen  ef  Devlseea,  and  Vkw^ 
tee>  and  Their  RMp««t<Te  SkAres. 

«s»503  (CaU  Where  a  testator  made  bequests 
to  employte  of  ten  yeara'  standing,  the  date  to 
be  fixed  as  of  January  1,  1911,  payment  will 
not  be  avoided  because  that  day  was  a  holiday 
and  employes  were  not  then  actually  at  work. — 
In  re  Cowell's  Estate,  149  P.  809. 

A  laborer  held  to  have  been  at  woA  on  Jan- 
uary 1,  1811,  within  the  purview  ot  a  will  jdv- 
ing  bequest  to  «nploy^  of  ten  years*  standing 
who  were  at  work  on  that  date.— Id. 
«S3527  (Okl.)  Under  a  will,  held,  that  the  resi- 
due of  testator's  property  diould  be  sold  and 
the  prooeeds  divided  between  tbe  devisees,  each 
to  receive  an  amount  so  as  to  equalise  the  gifta, 
taking  aa  a  basis  of  appraisement  property 
BpecincoUy  mentioned. — In  re  Friss'  Will  and 
Estate^  1^  P.  U76. 

(B)  K«tnrc  of  Bstai<es  and  Intcvwtta  Cre- 
ated. 

«3>fi97  (Okl.)  Under  a  will,  hM,  that  title  to 
property  specifically  mentioned  vested  nncondi- 
tionally  in  three  devisees  first  named. — ^Id  n 
Friss' TTiU  and  EsUte,  149  P.  1176. 

(H)  Estates  1b  Traat  and  Powers. 

^ssV7l  (OkL)  Under  a  will,  held  that  title  to 
certain  property  was  Intended  to  be  held  in 
trust  by  the  administrstor  for  a  certain  devisee, 
who  was  to  have  all  rents,  subject  to  payment 
of  insurance,  repairs,  and  taxes,  and  that,  if 
she  became  a  nidow,  title  should  vest  in  ber 
absolutely.— In  re  Fnss'  Will  and  Estate,  149 
P.  1176. 

<^=»675  (Cal.)  Will  construed,  and  held  not  to 
show  any  precatory  trust  reposed  in  daughter  as 
first  devisee  for  ben^t  of  sister  and  brothers  of 
testatrix,  but  to  effect  a  disposition  of  tbe  prop- 
erty.—In  re  Tooley's  Estate,  149  P.  674. 

Vn.  BIGHTS    ANB   I,IABIUTIES  OV 
DEVISEES   AND  Z.EOATEES. 

(A)  Nature  o<  Title  and  Rlchta  In  Oem- 
eral. 

^733  (CaL)  A  bequest  to,  or  in  trust  for,  one. 
to  be  paid  to  bim  on  his  arriving  at  a  certain 
age,  is  a  vested  legacy.— In  re  Yates*  I^te.  14tt 

P.  555. 

Though  a  bequest  in  trust,  to  be  paid  when 
the  legatee  is  '25  years  old,  is  a  vested  legacy, 
and  the  legatee  has  a  disposable  interest  in  the 
corpus,  he  is  not  entitled  to  have  it  paid  to 
him  on  reaching  his  majority. — Id. 

(B)  flveelflc.  Demoniiiratlve.  and  General 
Uevlsea  nnd  Brqnesta. 

€='753  (Colo.)  A  "specific  legacy"  is  a  gift  of 
a  particular  part  of  testators  estate  which  is 
identified  from  all  others  and  is  satisfied  by 
delivery  of  the  particular  thing. — School  Diat. 
Xo.  1  jn  City  and  County  of  Denver  v.  Inter- 
national Trust  Co.,  149  P.  620. 
<S=9754  (Colo.)  Proviaioas  aa  to  buying  mort- 
I  gage  on  l^patee's  hoaoe  and  impnmng  it  AsM 
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not  a  specific  legacy  of  mining  stock  to  be  sold 
for  this  purpose,  and  such  lesacy  was  clkarced  on 
the  general  estate.— School  Dist.  No.  1  in  City 
and  County  of  Denver  v.  International  Tmat 
Co.,  149  P.  620. 

Bequest  in  trust  for  benefit  of  pnblic  schools 
Meld  a  suecific  bequest  of  the  income  from  cer- 
tain  mining  etock,  and  the  school  district  had  no 
claim  against  the  general  estate. — Id. 
^»755  (Colo.)  A  "demonstrative  legacy"  is  a 
gift  of  money  or  other  property  charged  on  a 
particular  fund,  relieving  the  estate  in  case 
the  fund  falls.— School  Diat  Sio.  1  in  City 
and  County  of  Denver  v.  International  Trust 
Co..  149  P.  620. 

^=3756  (Colo.)  A  "general  legacy"  is  one  pay- 
able out  of  the  general  assets  of  testator's  es- 
tate.— School  DiaL  No.  1  in  City  and  County  of 
Denver  v.  International  Trost  Co.,  149  P.  620. 

WITNESSES. 

See  Costa,  <t=>184,  185:  Criminal  Law,  ^ 
628,  666,  683,  742,  757,  1170^;  Evidence; 
Perjury;   Signatures,  5. 

11.  COMPETENCY. 

(A)  Cspftdtr  and  UiiAllAcatloiiB  ia  G'en- 

era  I. 

«a>tf8  (OU.)  The  trial  Judge  cannot  over  ob- 
jection give  material  testimony  for  a  litigant. 
—Powen  v.  Cbok»  149  P.  1121. 

(O)  Teatlmomr  of  Partlea  or  Feraoaa  In- 
terested, for  or  aar«lBst  Revreaenta- 
tlTMi  Snrrlvora,  or  Saeeeaaora  in  Ti- 
tle or  lataroat  of  Poraoma  Dooeaaad 
or  laceaKvetcat. 

4bbI40  (ColoJkpp.)  That  a  irltneH  may  be  re- 
lieved from  liability  himself  by  a  judgment 
against  another  When  he  is  not  a  party  to  the 
suit,  and  is  not  testifying  of  his  own  motion, 
does  not  constitute  "direct  interesl^'  within 
Bev.  St.  190&  1  7267,  relating  to  transactions 
with  deceased  persona.- Helkregg  T.  Thomas, 
149  P.  273. 

(D)  OoafldOBtlal  Relation*  and  PrlTlleved 
Commaaloatloaa* 

(Sz=>20l  (Cal.)  Under  Code  Civ.  Proc.  f  282, 
Bubd.  5.  and  section  1881,  an  attorney  cannot 
be  compelled  to  state  the  names  of  clients  who 
employed  him  to  represent  other  persons  in- 
dicted for  crime.— Ex  parte  McDonough.  149  P. 
566. 

A  communication  to  an  attorney,  concerning 
an  intention  on  the  part  of  the  client  to  do 
some  illegal  act  In  the  future,  is  not  privileged. 
-Id. 

ZU.  EXAMINATION. 
(A)  Talclaar  Testimonr  la  General. 

^^9248  (Idaho)  Excluaion  of  incompetent  testi- 
mony not  responsive  to  the  question  asked  held 
not  an  abuse  of  diacntion.— State  T.  Bouchard, 
149  P.  464. 

(B)  Croaa-KxamlaatlOB  and  .  Re-OKamlna- 

tlOB. 

4t»267  (Mont.)  The  latitude  of  cross-examina- 
tion of  witnesaes  rests  largely  in  the  discretion 
of  the  court.— G<Hiway  v.  Monidab  Trust,  148 

P.  711. 

$=>268  (CaLApp.)  A  qoestiiui  on  cross-examin- 
ation of  the  wife  of  accused  calling  for  a  repe- 
tition of  evidence  given  on  direct  examination, 
is  proper.— People  v.  Williama,  149  P.  768. 
^=>268  (CaLApp.)  Where  an  extended  exami- 
nation disclosed  that  the  witnesa  had  no  recol- 
lection uptw.  the  matter  involved,  a  refusal  of 
the  coort  to  permit  continned  croas-examina- 
tion  was  not  errors— Phenegar  v.  PaoUni,  1^ 
P.  1008. 

(8s>Z68  (Ner.)  In  a  perscmal  injury  action, 
wherein  one  element  of  plaintiff's  damages  was 


inability  to  work,  a  question  as  to  the  name  of 
a  person  from  whom  be  testified  he  had  bor- 
rowed a  sum  of  money  Aefd  proper.— Zelavin  v. 
Tonopah  Belmont  Development  Co.,  149  P.  188. 
®=9268  (Wash,)  In  an  action  to  recover  over- 
payments fraudulently  obtained,  cross-examina- 
tion as  to  certain  discounts  made  on  the  con- 
tract was  competent  to  show  tliat  the  discount 
was  equal  to  the  entire  profit  on  the  contract. 
— Ityan  v.  Dowell,  149  P.  343. 
€=277  (Cal.)  Cross-examination  of  accused 
heid  not  unwarranted  under  Pen.  Code,  8  1323. 
—People  V.  Creeks,  149  P.  821. 
ig=>277  (Cal.App.)  Though  accused  tendered 
the  license  under  which  tie  was  married,  held 
the  prosecutor  could  cross-question  him  as  to 
the  name  under  which  he  was  married.— People 
T.  Mallieoat,  149  P.  1000. 

<C)  Frlvlleve  o<  Wltneaa. 

e=a30Q  (CaLApp.)  Where  the  court  ccnnpelled 
accused  to  stand  up  to  be  identified,  there  waa 
no  violation  of  Const,  art  L  f  13.— People  v. 
Ferns,  140  P»  802. 

nr.  OKEDIBUITY,  IMPEACHMENT, 
CONTRADIOTIOM,  AND  COB- 
BOBOBATIOM. 

(A)  In  General. 

€s»3i7  (Nev.)  If  the  jury  believe  from  the  evi- 
dence that  a  witness  has  willfully  sworn  falsely 
as  to  material  matters,  they  are  at  liberty  to  dis- 
regard his  entire  testimony,  except  as  corrobo- 
rated by  other  credible  evidence. — Zelavin  v. 
Tonopah  Belmont  Development  Co.,  149  P.  188. 
^=:3330  (CaLApp.)  In  a  prosecution  for  murder, 
cross-examination  of  defendant's  wife  tending 
to  discredit  her  testimony  that  she  had  told  her 
husband  of  deceased's  acts  of  familiarity  with 
her,  and  that  ahe  left  such  husband  at  deceased's 
saticitatl<Ki,  Md  admiasible.- People  t.  LevcL 
149  P.  772. 

<&=333 1  '/2  (Or.)  Where  a  witness  was  attempted 
to  be  impeached  by  testimony  relatinir  to  a  dif- 
ferent time,  place,  and  circumstance  from  ttiose 
referred  to  by  the  witness,  objection  to  the 
attempted  impeachment  was  properly  sustained. 
—State  V.  McPherson,  149  P.  1021. 

(B)  Character  and  Condoct  of  Wltneaa. 

«=3337  (Or.)  The  defendant,  who  testifies  in 
her  own  behalf,  can  be  impeached  under  the 
statute  by  testimony  in  respect  to  her  moral 
character  the  same  as  any  other  witness. — 
State  V.  O'Donneil,  149  P.  536. 

€=3350  (Wash.)  In  a  guardian's  action  to  re* 
cover  amount  realized  by  defendant  on  cbedt 
drawn  in  her  favor  by  his  Insane  ward,  it  was 
not  error  to  ask  defendant  if  she  had  not  been 
convicted  of  crime  of  running  house  of  prosti- 
tution.—Gardner  V.  Spalt,  149  P.  647. 
€=3355  (Idaho)  Exclusion  of  question  whether 
the  witness  would  believe  another  witness  un- 
der oath  held  not  error,  where  it  was  not 
shown  that  the  witness  had  knowledge  making 
him  competent  to  answer  the  question. — State 
V.  Bouchard.  149  P.  464. 

(C)  Iiitereat  and  Blaui  of  Wltaeaa. 

€=»370  (CalJipp.)  In  a  prosecutitm  for  tiie  lai>* 
ceny  of  a  cow  leased  with  others  to  the  one 
from  whose  possession  it  was  taken,  evidence 
of  the  lessee's  illicit  relations  with  defendant 
was  not  admissible  to  impeach  the  lessee's  cred- 
ibility.—People  V.  Cuin,  140  P.  705. 
€=>372  (CaLApp.)  Questions  on  cross-examina- 
tion to  a  witness  in  a  criminal  case,  eliciting 
testimony  that  she  had  been  intimate  with  de- 
fendant, are  proper  as  tending  to  show  her  In- 
terest in  defendant,  affecting  credibility.— Peo- 
ple V.  Souleotes,  140  P.  802, 


For  cases  la  Deo.  Dig.  *  Am.  Dig.  Ksy  No.  Series  *  Indexes  sea  same  topic  and  KBT-KUHBBa 

Digitized  by  Google 


WltmMMM 


149  PACIFIC  REPORTER 


1292 


fD)  Incon«l«t«iit  Statement*  by  WltneM. 

«=»380  (CalApp.)  Where  the  state  wns  taken 
by  aurprlae,  it  may  croaB-examioe  its  own  wit- 
Bess  to  show  that  the  witness  had  on  a  previous 
occasion  made  Btatemcnta  differing  from  his  tea- 
ttmony.— People  t.  MalUcoat,  149  P.  1000. 

(E)  CoatndletloB   ud   Covroborftllon  of 
Wltneaa. 

«=»406  (CalA.pp.)  Where  a  lettter  to  defend- 
ant's agent  was  lost,  held,  that  defendant,  tes- 
tifying as  to  the  good  faith  of  the  transaction, 
could  not  be  impoaclied  by  proof  of  the  agent's 
declarations  to  a  third  person  as  to  its  contents; 
the  agent  not  recollecting  the  contents.— I'hene- 
gar  T.  PaoUni,  149  P.  1008. 

WORDS  AND  PHRASES. 

"Ahandonmont"— In  re  Potter  (Wash.)  149  P. 

28. 

"Accord  and  satisfaction."— Pederson  v.  City  of 

Tacoma  (Wash.)  149  P.  643. 
"Acquisition." — Hartigan  t.  City  of  Los  Angeles 

(Cal.)  149  P.  590. 
"Actionable  negligence."— St  Loula  ft  8.  F.  R. 

Co.     Snowden  (OkU  149  P.  1083. 
"Actual  purchaae."- Relieil  v.  Manning  (Ariz.) 

149  P.  59. 

"Advancemeat"— Packard  T.  Packard  (Kan.) 
149  P.  404. 

"Agent."— Blackwell  v.  Kercheval  (Idaho)  140 
P.  1060. 

"All  contracts." — Dibble  v.  Reliance  Life  Ins. 

Co.  of  IMttsburg,  Pa.  (Cal.)  149  P.  171. 
"Alteration."- Smith  T.  Barnefl    (Uont)  149 

P.  903. 

"Ancestral  esUte."— Simg  t.  Brown  (Okl)  140 

P.  870. 

"An^  person  who  rents  furnished  and  nnfur- 
.nislied  rooms." — Scanlan  t.  La  Coste  (Colo.) 
149  P.  835. 

"Appurtenance. "—State  v.  Certain  Appurte- 
nances L'sed  in  Sale  of  Intoxicating  Liquors 
(Okl.)  149  P.  130. 

"Article  suitable  for  gambling  purpoaes."— Mill- 
er T.  State  (Okl.)  149  P.  364. 

"Attachment."— Duluth  Urewiiig  ft  Malting  Co. 
V.  Allen  (Mont.)  141)  P.  494. 

"Badsea  of  fraud."— Wimberly  T.  Wingtock 
(Okl.)  149  P.  238. 

"Beer."— Jloffitt  v.  People  (Colo.)  149  P.  104. 

"Burglary."— People  t.  Ferns  (Cai.  App.)  140 
P.  802. 

"By-law."— Cummings  t.  State  (Osl.)  149  P. 
864. 

"Certiorari." — Great    Western    Power   Co.  v. 

Pillsbury  (Cal.)  149  P.  35. 
"Chattel     mortgage."— Jennings     v.  Swartz 

(Wash.)  149  P.  947. 
"Children."-Spcncer  v.  Barker  (Kan.)  149  P. 

736 ;  Falter  v.  Walker  (OkU  140  P.  1111 ; 

Lowrey  v.  Le  Flore,  Id.  1112. 
''Children  of  any  deceased  brother  or  sister." 

-Falter  v.  Walker  (Okl.)  149  P.  1111. 
"Color  of  title."— School  Diat.  No.  5  of  Baker 

County  V.  Neder  (Or.)  149  P.  535. 
"Commission."— Gray  v.  Stern  (Wash.)  149  P. 

26. 

"Communicntion." — Ex  parte  McDonough  (Cal.) 
149  P.  5ti6. 

"Conditional  sale."— State  T.  Justice  of  Pence 

■  Court  of  Billings  Tp.,  Yellowstone  County 
(MonL)  149  P.  709. 

"(Constructing." — Hartigan  v.  City  of  Los  Ange- 
les (Cal.)  149  P.  590. 

"Constructive  fraud." — Stewart  t.  Baldwin 
(Wash.)  149  P.  662. 

*»Con8umed."— United  States  Rubber  Co.  of  Cal- 
ifornia V.  Washington  Engineering  Co. 
(Wash.)  149  P.  706. 

"Contempt."- State  v.  District  Court  of  Tenth 
Judicial  Dist.  in  and  for  Fergiu  County 
(Moot.)  149  P.  973. 

"Contiguous  territory."— S.inders  v.  City  of 
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butted  by  proof  that  the  services  were  intended 
to  be  gratuitous,  or  b;  circumstances. — Spadoni 
V.  Giacomazzi,  149  P.  51. 

^^35  (CaLApp.)  One  undertaking  to  render 
services  out  of  friendship,  without  expectation 
of  profit,  heid  not  entltied  to  recover  com- 
pensation.—Spadoni  T.  Giacomazzi,  149  P.  61. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Death,  «S967;  Master  and  Servant,  ^ 
250%. 
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WRITS. 

See  Attachment:  Certiorari;  Execatton;  Gar- 
niftbmeut;  Habeas  Corpus:  Injimction; 
Mandamus;  Process;  Pronibitum;  Qno  War- 
ranto ;  Replevin. 

Of  error,  see  Appeal  and  Error. 

WRONGFUL  DEATH. 

See  Death. 

YEAR. 

See  Landlord  and  Tenant.  *=>7G. 
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